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Ferguson,  Dent  e.         .... 

Fire  Association  of  PhUa. «.  Wrlfl^t  (181 
U.  8. 482)    •       .       •       • 

First  Nat  Bank  of  Cambridge,  Hatha- 
way •.••-•- 

First  Nat  Bank  of  Charlotte  t.  Moigan 
(182U.  8. 141)    .       -       - 

First  Nat  Bank  of  Chicago  «.  Corbin  (182 
U.  8.  571)       .... 

First  Nat  Bank  of  Toledo,  Warren  t^ 

Fitzgerald  e.  Oreen  (184  U.  &  877)  • 

Fogg  «.  Blair  (138  U.  8.  584)       •       • 

Foisom,  Radford  «. 

Forbes  Lithograph  Mfg.  Co.  9.  Worthing- 
ton  (182 U.S.  655)       •       • 

Fosdick,  Elwell  e. 


674 
768 
242 
928 
806 
455 
459 
674 

218 
281 
211 

58 
596 
421 

98 

487 


872 

477 
858 
858 

801 
478 
998 
172 
882 
889 

917 
647 
852 
844 
154 

991 
885 
118 
128 
842 
150 


421 
265 
969 

578 

86 

242 

210 

1004 

282 

462 
201 
951 
721 
208 

458 
998 


Cases  Rbpobtbd. 


Fbwle  •.  Puk  (181  U.  8.  88)       • 
Frank  Brolben  Co.,  Robertson  t.    - 
Fnekod  v.  Williams  (181 U.  S.  4(M9 
Ftendi,  Manning  9.         ... 
Mtts  fL  Ffelmer  a82  U.  a  28d)  • 


G. 


Qase  9.  Kaufman  (183  0.  8. 471)    • 
Ctefesburg,  Farmers  Loan  AT.  Co.  «. 
GeiUnger  «.  Philippi  (188  U.  8.  246) 
Gerdan,  Bobeitson «.    •       •       • 
Giles  V.  LitUe  a84  U.  8.  645)  • 
Gilmer  v.  Eennon  (181 U.  8.  22)   - 
Glendinning,  Robertson «.       -       • 
Glenn  v.  Fant  (184  U.  8. 898) 

Hawkins  «.    - 

e.  8amner  (182  U.  8.  152)  • 
Gormley  «.  Clark  (184  U.  8.  888)    - 
Gould,  Corbin «.    -       •       -       . 
Grftff,  Boescb  f>.        .       -       -       . 
Graham.  Patricks.        ... 
Grayes  «.  Corbin  (182  U.  8.  571)      - 
Gray,  Chicago,  B.  &  Q.  R.  Co.  «. 
Green  v.  Edwards  (184  U.  8.  117)    • 

Fitzgerald  e.       -       -       - 

Washburn  v.  - 
Greene  «.  Taylor  (182  U.  8. 415)    - 
Gregory  v.  Stetson  (183  U.  8.  579)  - 
Griffin  v.  Peters  (183  U.  8.  670)    - 
Griggs,  Amdt «.        -       .       -       . 
Gontner  «.  Liverpool  ft  L.  &  G.  Lis.  Co 
(184  U:  8. 110)     •       . 


67 
286 
198 
682 
817 


725 
578 
614 
408 
1062 
llO 
298 
969 
184 
801 
909 
611 
787 
460 
462 
212 
858 
951 
516 
411 
792 
696 
918 

857 


Hale  «.  Akers  (182  U.  8.  554)  •       • 
Han,  Mendenhall  «.      •  •       • 

United  States  «.      • 
Hamilton,  Toledo,  D.  &  6.  R.  Co.  ••  • 
Hammond  f .  Hastings  (184  U.  8.  401) 
Hancock,  United  States  «.    -       •       • 
Hans  V.  Louisiana  (184  U.  8. 1) 
Harshman,  Knox  County  9.       -         249, 
Hastings,  Hammonds. 
HasHngs  ft  D.  R.  Co.  v.  Whitn^  (182U 

8.  857) .... 
Ehtbaway  «.  First  Nat  Bank  of  Cam 

bridge  (184  U.  8.494) 
Hawkins  «.  Glenn  (181  U.  8.  819) 
Headlej,  Boemer «.         •       - 
Heodenon  Bridge  Ca  «.  McGrath  (184  U 

8.260)    .       .       - 
mn  fL  lfem^(184n.  8. 198) 

%  Merchants'  Mat.  Lis.  Co.  (184  U 
8.515) 

Scotland  Ckranty  9. 

9.  Sumner  (182  U.  8. 118)  • 

e.  Wooster  (182  U.  8.  698)    • 
HIte,  Keyser «.     .       •       .       • 
HoffheloQicrf  Kifflti  9.        *       •       • 
Home  Ins.  Co.  9.  New  York  (184  U.  8 

594) 

Hopkins  9.  McLure  (188  U.  8.  88())     • 
Hot  Sprinn  R.  Co., Boylan  9. 

Houts,  Btuord  9. 

Howa  Madiine  Co.  9.  National  Needle 
Co.  (184  u.  a 

9.  Wbitten  (184  XT.  8. 
H^bbaid  9.  Thompson  (181  U.  8. 128) 


442 
1012 
97 
905 
960 
601 
842 
586 
960 

868 

1004 
184 
882 

984 

887 

994 
261 
284 
502 
681 
878 

1025 
660 
290 
618 

968 

968 

76 


Huidekoper,  United  States,  eoBrd.,  Maoon 

Coun^  Ct.  9.      • 
Hume  9.  United  States  (182  U.  B.  406)   • 
Hyde  Park,  McEey  9.  - 


914 


Idaho  ft  0.  Land  Imp.  Co.  9.  Bradbury 

(182U.  8.  509) 
Illinois  C.  R.  Co.  9.  Boswcvth  (188  U.  8. 

92) 

Illinois,  M.  ft  T.  R.  Co.,  Seals  9.    • 
Insurance  Co.,  California,  9.  Union  Com- 
press Co.  (183  U.  S.  887)     - 
Continental,  9.  Wright  (181  U.  8. 

482) 

Continental  Life,  9.  Chamberlain 

^  (182  U.  8.  804)     -       .       . 
Home,  9.  New  York  (184  U.  8.  594) 
Liverpool  ft  L.  ft  G..  Gunther  9. 
Merchants'  Mut.,  Hill  9. 
Northwestern  Mutual  Life,  Bacon 

9. 

Switzerland  Marine,  Louisville,  C. 
ftL.  R.  Co.  9. 
ItseU,  San  Francisco  9.         •       •       • 


J. 


488 

650 

608 

780 
210 

841 

1025 

857 

994 

188 

204 
570 


Jack  9.  Utah,  Dk^son  (182  U.  S.  648)    -  459 

Jackson  9.  Allen  (182  U.  8.  27)  -  -  249 
Jackson  County  9.  Ninth  Nat  Bank  of 

New  York  (181  U.  8.  489)  -  207 
JefPeris  9.  East  Omaha  Land  Co.(184  U. 

8.  178) 872 

Jemison,  Embrey  9. 172 

Jenkinson,  Roemer  9.  -       -       •       •  882 

Johnston,  St.  Louis  ft  8.  F.  R  Co.  9.     -  688 


Jones,  United  States  9. 


90,1007 


Kales,  Bryan  fL     -       .       .       .       •  829 

E[auf  man.  Gage  9.    -       •       •       •       -  725 

Keller  9.  Ash&rd  (183  U.  8.  610)         •  667 

Kelly,  Case  9. 518 

Kenaday  9.  Edwards  (184  U.  8. 117)    •  858 

Kennon  9.  Gilmer  (181  U.  8.  22)  -  •  110 
Keokuk  ft  H.  Bridge  Co.,  Pennsylyania 

R  Co.  9.         -       -       -       -157 

Pittsburgh,  C.  ft  St  L.  R  Co.  9.  157 

Keyser  9.  Hitz  (188  U.  8. 188)  -  -  -  581 
Keystone  Manranese  ft  L  Co.  9.  Martin 

(182  U.S.  91)       -       -       .  275 

King,  Cleveland  9. 884 

Kingsbury  9.  Buckner  (184  U.  8.  650)  1047 

KleUi  9.  Hoflheimer(182  U.  8.  867)  -  878 
Knox  County  9.  Harshman  (182  U.  8. 

14, 188  U.  a  152)    -       .    249,  586 

Kupper,  Roemer  9.  .  -  •  -  882 
/ 


Lacher,  United  States  9.  •  •  •  1080 
Lake  Superior  Iron  Co.,  Brown  9.  •  1021 
Leavenworth  County  9.  Chicago,  R  L  ft 

P.  R  Co.  (184  U.  8.  68Q       •    1064 

Lee  9.  Simpson  (184  U.  8.  572)  •        •       1088 

Lewis,  Ck)manche  Coun^  si     •       •       •    604 

Douglass  9.         •       •       •       •         68 

7 


CA6E8  RePOBTED. 


Libbj,  Obenej  «. 818 

Lincoln  County  v,  Li]niDg(188U.  8.  529)  766 
Little  0.  Bowers  (184  U.  8.  647)     -       -    1016 

Gilesv. 1062 

Liverpool  &  L.  &  Q.  Lm.  Co.,  Gunther  v.  857 
honey,  Thomas  v.  ....  949 
Louisiana,  Hans,  v,  ....    842 

New  York  G.  &  L  Co.  t,  Steele 
(184  U.S.  280)        -       .       . 
LoulsTflle  a  N.  R.  CSo.^ntbony  i.     - 

«.  Wangelin  (182U.  8.  599)    • 

«.  Wocidson  (184  U.  8.  614)    -    - 
Louisville,  C.  &  L.  R.  Co.  v.  Switzerland 

Marine  Ins.  Co.  a81  U.  8. 440)    204 
Louisville,  N.  O.  &  T.  R.  Co.  9.  Missis- 
sippi (188  U.  8. 587)    •    •       • 
Louisville  underwriters.  Ex  parte     • 
Luning;  Lincoln  €k>unty  «•  • 
Lyon,  Smith  «. 


891 

801 

474 

1082 


784 
991 
766 
685 


M. 


McCormick  Harvestinff  Mach.  Ca  •.  Wal- 

tbers(184U.S.  41) 
McGUHn  V.  Bennett  (182  U.  8.  445) 
McGrath,  Henderson  Bridge  Co. «.  • 
McEey  e.  Hyde  Park  (184  U.  8.  84) 
McLure,  Hopkins  v.         ... 
McMabon,  Palmer  «.    - 
McMurray  «.  Moran  (184  U.S.  150) 
Maoon  County  (X  «.  United  States,  Hui 

dekoper  084X1.  8.882)  • 
Malin,  Padflc  Express  Co.  v, 
Manasse,  Spalding «.        -       -       • 
Manhattan  R.  Co.,  Aron  v. 
Manning  «.  French  (188  U.  S.  186) 
Manufacturers'  Nat  Bank  of  Chicago, 

Schraderm 
Marchand  «.  Emken  (182  U.  8. 195) 
Marckwald,  Coraely  «. 
Martin,  Keystone  Manganese  &  L  Ca  «, 
Mason  «.  PewaUc  Min.  Co.  (188  U.  8.  50) 
Masterson.  Stewart ...... 

Medley,  Ex  parte        .... 

Mellen  «.  Moline  Malleable  Iron  Works 

(181 U.  8.  852) 

Memphis,  Hill  in. 

Mendenball «.  Hall  084  U.  S.  559)       • 
MentE,  Rich  «.         .... 
Merchant,  (^bec  Steamship  Co.  t.    • 
Merchants'  Mut  Ins.  Co.,  mil «.    • 
Mercbantsl^at  Bankof  Toledo,  Warrens 
Mexritt,  Pickhardt «. 

•.Tiffany(182U.S.167)    - 
Metropolitan  R  Co.  «.  District  of  Col 

umbia  082  U.  8. 1)     • 
Miltor,  PeDDsylvania  R  Co.  «. 
9.  Richard  081  U.  8.  428)  • 
ft.  Texas  ft  P.  R  Co.  082  U.  8 

o6w) •••••• 

Mint  •.  Allen  088  U.  8.  428)       - 
Minneapolis  £.  R  Co.  i.  Minnesota  (184 

U.  8.  467)       .... 
Minnesota,  Minneapolis  B.  R  Ca  •.  • 
Minnesota,  R  R  ft  W.  Comm.,  Chioa- 

gq,M.  ftSt  P.  R  Oo.fl. 
Mlsiitilppi,  Lonisvflle,  N.  O.  ft  T.  R 

Misioaii  P.  R  Co.  a.  Chicago  ft  A.  R 
Co.  (182 U.S.  191) •       •       • 
MoUne  Malleable  Iron  Worics,  Mallen  a. 
Montana  Copper  Ca,  Dahl  a.  • 


888 
422 
984 
860 
660 
772 
814 

914 

204,  450 

86 

272 

162 

564 

882 
117 
275 
524 
114 
885 

178 
887 
1012 
1074 
656 
994 
201 
858 
299 

281 
267 
212 

487 
717 

965 
986 

970 

784 


178 


Montgomery,  United  States,  a.    • 
Moran,  McMurray  v,       .... 
Morgan,    First    Nat    Bank    of  Char- 
lotte V. 

V.  Struthers  (181  U.  S.  246)  - 
Morrison,  Bernards  Twp.  r.         >       • 
Mosby  v.  United  States  (188  U.  8.  278)  • 
MuUer  9.  Norton  082  U.  a  501)  •       • 


N. 

National  Needle  Co.,  Howe  Machioa 
Co.  ©.••••- 

Neumann,  Roemera.   •       •       •       . 

Newcombe,  Vane  a.         .... 

New  Orleans  a.  Christmas  (181  U.  8. 191) 
a.  United  States,  Christmas  (181 U. 
,  B.  220)  •        «... 

New  York,  G.  ft  L  Co.,  Louisiana,  ex  rel,, 
a.  Steele  084  U.  8.  280) 

New  York,  Home  Ins.  Co.  a. 

Nicholson,  Wight  a.        .       .       •       . 

Nielsen,  Ex  parte  •  •        • 

Ninth  Nat.  Bank  of  New  York,  Jackson 
County  a.        .       .       .       . 

North  Carolina,  Cross  e.      •       -       • 
a.  Temple  (184  U.  S.  22) 

Northern  Nat  Bank  of  Toledo,  War- 
ren a.   

Northern  P.  R  Co.,  Small  a.  • 

Northwestern    Mutual    Life  Ins.   Co., 
Bacon  a.       •       •       •       • 

Norton,  Bachrack  a.        •       -       •       • 
Mullera. 


O. 


9a 

814 

28^ 
182 
726^ 
620^ 
89T 


968 

277 

810 

99* 

110 

891 

1025* 

86^ 

iia 

2or 
28r 

84» 

201 
100» 

12a 

877 
897 


14# 


561 


Ohio  ft  M.  R.  Co.,  Crehore  a.         •       • 
Ohio  C.  R  Co.  a.  Central  Trust  Ca  (188 

U.  8.  88)      - 
Oregon  Imp.  Co.  a.  Excelsior  Coal  Co. 

(182U.  8.  215)        ...    844 
Ormsby  a.  Webb  (184  U.  8.  47)  -       •       80(^ 


Padflc  Express  Co.  a.  Malin  081  U.  8. 

a»4,  182  U.  8.  581)         .     204,  45(^ 

Palmer  a.  Arthur  081  U.  8.  60)  •       -  87 

Frittsa. 81T 

a.  McMahon  (188  U.  8.  66(9      •  77» 

Park,  Fowlea. 67 

Parker,  Ex  parte          •            •        •  128- 

Parks,  Redfleld  a. 827 

Patrick  a.  Graham  082  U.  8.  627)       •  460 
Paule.  Cullum  082  U.  8.  589)       •       -480 

Peddic,  Roemer  a.        ....  881^ 
Penfleld  a.  Chesapeake,  O .  ft  8.  W. 
Co.  084  U.  R.  851) 


Pennia  a.  Reb  (182  U.  8.  464)     • 
Pennsylvania.  BeH's  Gap  R  Co.  a. 

Chester  a.   .... 
Pennsylvania  R  Co.  a.  Keokuk  ft 
Bridge  Co.  081  U.  a  871) 

a.  Miller  (182  U.  8.  75)      • 
Pepper,  Shepherd  a.        •       •      • 
Pmn,  United  States  a. 
Pataii  a  Bain  (188  U.  &  670)  • 

Griffin  a. 


940 
428 

892 


H. 

.  157 
267 
708 
88 
69» 
69» 


Pawabio  Min.  Ca  a.  Mason  088  U.  a  00)  524 


CuMM  Rbfobtbd. 


Fldlippl,  GeOtnger  n  •  •  •  •  614 
PhoBDix  Caster  Oo.  •.  Spiegel  (188  IT.  8. 

860) 668 

Pickbardt  e.  Merritt  (183  U.  a  858)  •  868 
Ffttolmrg^,  C.  &  St.  L.  R.  Go.  e.  Keokuk 

ft  H.  Bridge  Oo.  (181  U.  8. 871)  157 
PlTmoath  County  Di8t.Ci.,£flenbeckere.  801 
Fbhlfi.  Anchor  Brewing  Co.  Q84  U.  8. 881)  958 
Filoe  Oountj,  Wiiconttn  0.  iL  Ca  e.        687 


<)nebee  SteamabfoCo.  e.  Mnehanl  (188 
U.  8.  876)       .       .       •      • 
Qiddnc^  Co.,  Randolph  n  •      • 
Qoiglegr,  Ailmi±]a  ii      •      •      •      •   818 


Badfoid  ft.  Folaom  (181  U.  8.  89Q  • 
Rahn,  Singer  Mfg.  Co.  «.     • 
iUiilroad  Co.,  ADaotic  ft  K.  C.  Ohria- 
tiani.       ... 
BdTa  Cap,  e.  Pennsylvania 
Cbciapeake,  O.  ft  a  W.,  Pen- 
field  •.•-••• 
Chlngo  ft  A.,   Miaaouii  P.   R. 

do.  e. 

Chicago,  B.  ft  Q.,  e.  Gray 
Chicago,  H.  ft  St  P.,  v,  Minneso- 
ta, R.  R  ft  W.  Comnu,       - 
CbicMco,  M.  ft  St  P.,  e.  Third 

Nat  Bank  of  Chicago 
Cbicago,  R  L  ft  P.,  Leayenworth 
County  e.        .... 
Cfaidnnati,  L,  St  L.  ft  C,  Wa^ 


lUr  HaTen  ft  W.,^Day  e.     • 
Hastings  ft  D^  e.  Whitney 

Bot  Storings,  Boylan  e.  •       •       •  890 

minob  C. .  e.  Bosworth             -  660 

nUnoiLjlftT.,  Bealse.     •       •  606 

LouisTUle  ft  N.,  Anthony  e.     •  801 

LouisTille  ft  N.,  e.  WangeUn      •  474 

LonisTille  ft  N.,  e.  Woodson  -  1088 
LouisTille,  C.  ft  L.,  i.  Switaeriand 

Marine  Ins.  Co.                      -  804 
LouisTine,  N.  O.  ft  T.,  e.  Missis- 

sippi                  *        .       .  784 

Manhattan,  Aron  e.  .  •  .  878 
Metropolitan,  e.  District  of  Coluin- 

hla           •          ...  281 

Wnneapolis  R,  e.  Minnesota      •  985 

MisBouriP.,e.ChicaffoftA.RCo.  809 

Korthem  P.,  Small  •.    .       .       .  1006 

Ohk>  ft  M.,  Crehore «.       •       •  144 

Ohio  C,  e.  Central  Trust  Co.  -  561 
PennsylTuiia,  e.  Keokuk  ft  H. 

Bridge  Co.                   -         -  157 

PennsylTsnia,  e.  Miller  867 
FIttsbmvh.  C.  ftSt  L.,  e.  Keokuk 

ftHlBridgeCo.                  -  167 

Richmond  ft  u,,  e.  Thouion  •  871 
Rio  Grande,  e.Ybiet    •       •       400,488 

8t  Louis  ft  S.  F.,  e.  Jobnilon  •  688 

Texas  .ft  P.,  Bauer  e.  •  •  809 
Texas  ft  P.,  Dunlape.         •       •487 

Texasft  P.,  Miller  e.  •  •  487 
TexasftP.,  WorraDe.  •       •       -487 

Toledo,  D.  ft  B.,  «.  Hamiltott  •  905 

Union  P.,  (\>yne  t .    •       •       -  651 


808 
440 


940 


818 

970 

900 

1064 


8.44^ 


687 


97D 


RaOioad    Co.,  White    Walsr  Tafl^Tt 
Thompson  si. 
Wisconsin  C. ,  si.  Price  County 
Yasoo  ft M.  v.,  e.  Thomas   - 
Tazoo  ft  M.  y . ,  e.  Yazoo-Mississip- 
pi Delta  Leyee  Comn. 
Railroad    ft    Warehouse    Commission, 
Minnesota,   «e  ivC,  Chicago, 
M.  ft  St  P.  R  Co.  e.     • 
Ralmond  e.  Terrebonne  Pariah  (188  U.  8 

198)      -       .       . 
Randol^e.  Quidneck  Co.  (181 U 
Rank,  Brown  e.       •       •       • 
Raunhdm,  Dable. 
Redfleld  e.  Parks  fl88  U.  8. 889) 
I  Reed,  Burkhart  e.       •       • 
Reilly.  United  States  sl    •      • 
Reis,  Pennie  e.      •       •       • 
Rice,  Veache. 

Rich  e.  Mentz  (Mk  V.  8. 688) 
Richard,  Miller  e.    •       •       • 
Richmond  e.  Blake  (188  U.  &  598)     • 
Richmond  ft  D.  R.  Ca  e.  Thouron  (184 

U.  S. -45) 
Richmond  ft  W.  P.  T.  R  ft  W.  Co. 

ThouTon  (184  U.  8. 45)   • 
Riggs,  DeCkofroye.    .... 
Rio  Grande  R.  Co.  e.  Yinet  (188  U.  8 

478,565)       .       .       .       400,488 
Robertson  e.  Bradbury  (188  U.  a  491) 
e.  Eddhoir  aw  U .  S.  614)    • 
e.  Frank  Brothers  Co.  (188  U.  8. 17) 
e.  Geidan  a88  U.  a  454)    - 
SI.  Qlendinning  (188  U.  8. 168) 
iL  Rosenthal  (188  U.  a  460) 
Roemer  e.  Headley  (189  U.  8.  818) 
e.  JenUnson  (188  U.  S.  818)  • 
«.  Kupper  (188  U.  8.  81^  • 
«.  Neumann  (189  U.  8.  ICNO  * 
e.  Peddle  (188  U.  8.818)  • 
Rosenthal,  Robertson  si.  • 
Roth,  Royer  e.     •       •       -       • 
Royer  e.  Both  a88U.  8.  801)  •      • 


840 
884 
887 
946 
75 
486 
168 
1074 
818 
481 

871 

871 
648 


406 
477 
886 
406 


877 


St  Louis  ft  8.  F.  R  Co.  e.  Johnston  (188 

U.  8.  566)  -  -  -  •  688 
San  Francisco  e.  Itsell  (188  U.  a  66)  -  570 
Sayage,  Bg  park  •        •       848 

Savin,  Bg  parte 150 

Schofield,  United  States  e.     •  98,  898 

School  District  No.  8,  Searl  e.  •  •  740 
Schrader  e.  Manufacturers'  Nat  Bank  of 

Chicago  (188  U.  a  67)  •  •  564 
Schreyer  e.  Scott  (184  U.  S.  405)  -  -  956 
Scotland  County  e.  Hill  (189  U.  8. 107)  •  861 
Scott,  Schreyer  e.  •  •  -  •  956 
Searl  e.  School  District  No.  8  (188  U.  8. 

558) 740 

Seay,  Western  Union  Teleg.  Co.  e.  -409 
Second  Nat  Bank  of  Toledo,  Warren  e.  201 
Segrist  e.  Crabtree  (181  U.  8.  887)  •  125 
Sharon,  Terry  e.  •  -  -  •  •94 
Shepherd  e.  Pepper  (188  U.  a  ftStt^     •       706 

Simpson,  Lee  «. 1088 

Singer  Mfg.  Co.  i.  Rahn  (182  U.  B.  518)  440 
Small  e.  Northern  P.  R  Co.  (184  U.  8. 

514  •       -  •       •         1006 

Smith  e.Bollesa82  U.S.  125)     -       •       279 

CQeaveland  e. 884 


Caseb  Repobtbd. 


Smith  «.  Lyon  (188  U.  6.  81S)             •  685 

Bpaldioff  V,  CohD  (181  U.  8.  66)       •       •  86 

f>.  ParweU  (181 U.  8.  66)    •       •  86 

«.  Manasse  (181  n.  8.  65)       -       •  86 

•.  Yanacker  (181  U.  8.  65)         •  86 

•.  Yanada  (181  U.  8.  65)       •       -86 

Spiegel,  Phoenix  Caster  Co.  «.     •       •  668 

State  Nat  Bank  of  New  Orleans,  Erana  v,  917 

Steele,  Looiaiana,  New  York  Q.  &  L  Co., 

9»   '          •          «          •         •          •  ovl 

Stetson,  Gregory  «. 792 

Stewart «.  Masterson  (181  U.  S.  151)  •  114 

Stickney  «.  SUckoey  (181  U.  S.  227)       •  186 

Stowell.  United  Slates «.       •       -       •  555 

Street «.  United  States  (188  U.  8. 299)    -  681 

Struthers,  Morgan  «.-•••  182 
Stuart  V.  Boulware  (188  U.  8.  78)           •668 

Starr  «.  Beck  (188  U.  8.  541)       -       •  761 

Sugg  «.  Thornton  (182  U.  8.  524)    •       -  447 

Sumner,  Qlenn  «. 801 

HiUi. 884 

Switserland  Marine  Ins.  Co.,  Louisville, 

0.  ft  L.  R  Co.  «.        •       •  204 


T. 

Tanbenheimer,  United  States «.  •       •  90 

Taylor,  Qreenev. 411 

Telegraph  Co.,  Western  Union, «.  Seay 

(182  U.S.  472)      .       •       •  409 

Temple,  North  Carolina «.       •       •       •  849 

Terrebonne  Parish,  Raimondi.  •       •  809 
Terry  «.  Sharon  (181  U.  8.  40)        •       •94 

Texas  &  P.  R  Co.,  Bauer  i.       •       •  209 

Dunlapa. 487 

MUlerv. 487 

WorralU. 487 

Third  Nat  Bank  of  Cbicago,Cbicago,  M. 

ftStP.  RCo. «.                •  900 

Thomas  in.  Loncy  (184  U.  8.  872)    •       •  949 

Yasoo  &  M.  y .  R  Ca  ft.   •  802 

Thompson «.  Hubbard(181  U.  &  128)    -  76 

«.  White  Water  Yal]^  R  Co.  (182 

U.S.  68)      .       -       -       .  256 

Thornton,  Susg «. 447 

Thooron,  BidEmond  ft  D.  R  Co.  «.    •  871 
Bichmond  ft  W.  P.  T.  R  ft  W. 

Co.e. 871 

Tiffany,  Merritt «.        -       •       •       -  299 
Toledo,  D.  ft  B.  R  Co.  •.  Hamilton  (184 

U.  8.  296)       .       .       .       .905 

Toledo  Nat  Bank.  Warren  e.       •       •  201 
Tracy  «.  Tuffly  (184  U.  S.  206)       •       •879 

Trader,  Chanute  ••••••  845 

Tuffly,  Trac^  ft. 879 


U. 

Unkm  Compress  Co.,  California  1dm,  Go. 

». 780 

Unicm  P.  R  Co.,  Coyne  «.  •       •       •  651 

United  States,  Allman «.        •       •      •  51 

e.  Barlow  (182  U.  S.  271)    •       •  846 

«.  Carr  (182  U.  8.  644)    •       -       •  488 

Crenshaw  «.-•••  825 
•.  Davis  (181  U.  S.  86,  182  U.  a 

884)  •      98,  890 

ii  Drew  (181 U.  a  21)    ...  98 

«.  HaU  (181  U.  8.  50)  -       •       •  97 

1.  Hancock  (188  U.  8. 196)    •       •  601 
e.  Hume  (182  U.  8.  406)    * 

10 


United  States  «.  Jones  (181  U.  8.  1, 184 

U.S.  488)  -  •  •90,1007 
9.  Lacher  (184  U.  8.  624)  -  •  1080 
«.  Montgomery  (181  U.  8. 1)  •  *  90 
«.  Mosby  (188  U.  8.  278)  .  •  625 
V.  Perrin  (181  U.  8.  55)  •  •  -  88 
•.  ReUly(18lU.8.68)  -  *  75 
9.  Schofield  (181  U.  8.  86,  182  U. 


8.  887.  noUi 
9.  Stowell  (188  U.  8. 1)  . 
Street  !>.-•-• 
•.  Taubenheimer  (181 U.  a  1) 
Wallaces.  -       -       -       - 
«.  Waters (188 U.S. 206) 
Christmas,  New  Orleans  «. 
Huidekoper,  Macon  Coun^  Ct 

United  States  Mutual  Acddent  Asso. 
Barry  (181 U.  8. 100) 

Utah,  Dickson,  Clayton  «. 
Jackv.        ... 

Uthe,  Culver «.        .       •       • 


ft. 


98,89» 
555 

681 
90 
571 
694 
llO 
914 


00 
455 

45» 
77S 


Yanacker,  Spaldinff «.     •       •       •  •     86 

Yan  Dolsen,  Abenoroth «.    .       •  •         57 

Yane  9.  Newcombe  (182  U.  8.  22(0*  -    8l<> 

Yeach  ci  Rice  a81  U.  8.  298)  •       •  .    168 

Yinet,  Bio  Grande  R  Ca  ft.        •  400,  48S 


W. 


240 
1085 


Wade,  Campbell «. 

Walker,  Blount «.        .       •       •       • 
Wall  9.  District  of  Columbia  (181  U.  8. 

449)-       ....       • 
Wallace  9.  United  States  (188  U.  8.  180) 
Walthers,  McCk>rmick  Harvesting  Macn. 

Co.  •..•••• 
Wangelin,  Louisville  ft  N.  R  Co.  a.    - 
Warren  9.  First  Nat.  Bank  of  Toledo  (181 

U.S.  450)    • 
«.  Merchants'  Nat  Bank  of  Toledo 

(181 U.  8. 450)        .       -       • 
«.  Northern  Nat.  Bank  of  Toledo 

(181 U.  a  450)    -       .       . 
«.  Second  Nat  Bank  of  Toledo  (181 

U.  8.  450)       -       -       •       - 
f.  Toledo  Nat.  Bank  (181  U.  a 

450) 

Washburn  a.  Green  (188  U.  8.  80)  - 
Waters,  United  States  e. 

Watson,  Ayers  9, 

9,  Cincinnati.  I.,  St  L.  ft  C.  R  Co. 

(182U.  a  161)        .       -       - 
Webb,  Crmsby  9,         .... 
Western  Union  Teleg.  Co.  i.  Seay  (182  U. 

8.472) 409 

Wheeler  9.  Cloyd  (184  U.  8.  587)  •  1008 
White  Water  Valley  R  Co. ,  Thompson  a.  256 
Whitney,  Hastings  ft  D.  R  Co.  a.  •  >  868 
Whittemore  a.  Amoskeag  Nat  Bank  (184 

U.  a  527)  .  •  •  .  1002 
Whitten.  Howe  Machine  Co. «.  -  .968 
Wight  a.  Nicholson  (184  U.  8. 186)  •  865 
Wifiiams  a.  Ckmger  (181  U.  a  890)  •  -  201 
Freelanda.  ....  128 
Winters  a.  EtheU  (182  U.  8.  207)  -  -  889 
Wisconsin  C.  R  Co.  «.  Price  County  (188 

U.  a  496)  -  -  .  .  687 
Woodson,  Louisville  ft  N.  R  Co.  a.  -  1082 
Wooater,  Hill  a.       .... 


211 
571 

888 

474 

201 

201 

201 

201 

201 
510 
594 
878 

295 
805 


Wondl*.  Texas  AP.KOo.(i9SiV.B. 

tep) 

WoelhiBgtoo.  Forbei  Lttbomidi  Hf g; 

Co. «. a89 u. am)    •     - 

WHghl,  OootiDeiittl  Lml  Co.  «.   - 
Fist  Anodfttloii  of  FIiIIa.  ii  • 


8ptldiH% 


OAOi  RXPOBTKD. 

Yasoo&M.y.  RCo. «. Thoiiiat(18lV. 

8.174) 

%  Taaoo-MlifMppi  Delta  Leree 


487 


458 
810 
810 


Oomn.  (188  U.  a  180)    • 
Taioo-lOiilfdppl  jMtA  Leree  Oomn., 

Yaioo  ft  M.  y  .  R  Go.  1.    -       808 
Toiiiiff«^aazeDdonTwp.(188n.a8iO)    858 

«.  swwt  on  u.  &  aio    •    • 
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CITATIONS 


nr  OPINIONS  or  thb  judobb  contained  in  this  book. 


Abodeen  R.  Co.  i.  Bkkie,  1  Maoq.  H.  L. 

Cm.  461 1074 

Adami«.  Barka,  84  U.  8.  17  WalL  468 

(21:700) 790 

«.  Cowltt,  95  Mo.  501 920 

•.  HackeDMck,44N.  J.  L.688...  886 
Adami  Oounty  9.  BorUnffton  ft  M.  R 

C0.112U.  8. 188(28:678):..  446 
AM  «.  Jobnaon,  61  U.  a  20  How.  511, 

518  05:1005.1008) 828 

ADdn  «.  WuBOD,  24  N.  Y.  482 816 

Almska^Tbe,  180  U.  8.  201(82:928) 846 

AlbaDT  A  R.  Iron  &  8.  Co.  «.  Lundberg, 

121  U.  8.  461  (80:  982) 680 

Albttoy  CoQDtY  8upn.  «.  Stanley,  105  U. 

8.  906  (26: 1044) 774,776 

Aldenonv.  White,  82  Wis.  809 449 

Alexander  e.  Scbreiber.  10  Mo.  460 56 

e.  Stern,  41  Tez.  198 449 

Alexandria  Mecbanica  Bank  9,  8eUm,  26 

U.  a  1  Pet  299  (7: 152) 674 

AUen  9.  Qillette,  127  U.  8.  589  (82:  271).  1074 
«.  Masaej,  84  U.  8.  17  Wall  851 

(21:  542) 702,  957 

Ambler  «.  Cboteau,  107  U.  8.  586,  590, 

591  (27:  822,  824) 588,  687 

American  Bible  8oc.  e.  QroTe,  101  U.  8. 

610M:847) 858 

American  Fur  Co.  e.  United  Statei,  27  U. 

8.  2  Pet  858,  867  (7: 450,  458)  1088 
American  L.  Ins.  Co.  e.  Mahone,  88  (J.  8. 

21  WaD.  152  (22: 598) 848 

Amory  e.  Meryweather,  2  Barn.  A  C. 

578,  678 177 

Amoekeag  Mfg.  Co. «.  Spear,  2  Sandf.  599  618 
Amy  a.  Watertown,  180  U.  8.  801  (^: 

946) 150 

Anderacm  a.  Dunn,  19  IT.  8.  6  Wheat 

204,227(5:242,247) 808 

a.  Line,  14  Fed.  Rep.  405 588 

Anderaon  Comity  a.  Beal,  118  (7.  8.  227, 

242^:966.971)....- 481 

Andes  a.  Slanaon,  180  U.  8.  485  (82:  989)  970 
Andrews  a.  Pond,  88  U.  8. 18  Pet  65, 78, 

77,  78  aO:  61) 265 

Anonymons,  67  if.  T.  598 686 

Anthony  a.  Jasper  County,  101  U.  &  698, 

696,  698(25: 1006,  1006) 

1^  150,  860,  862,  868 

Aponon,  The,  22  U.  a  9  Wheat  862,879 

(6:111.115) 595 

Arkansas  Yalley  Land  A  C.  Co.  a.  Mann, 

180  17.8.69(82:854) 118 

Arkansas  Y.  8.  Co.  a.  Belden  Min.  C^. 

127  U.  8.  879,  887,  888  (82: 

246,248) 680 

Annstrong  a.  Dalton,  4  Dev.  L.  (N.  C.) 


Aimstrong  «.  Morrill,  81  U.  a  14  WaB. 
120. 145ffl0:  765,  772).-...... 

•.  Toler,  24  U.  a  11  Wheat  258 

(6:468) 248,759,  760 

Armstrong's  Foundry,  78  IT.  a  6  WalL 

766(18: 8S). 556 

Amand  a.  Qrigg,  29  N.  J.  Eg.  482 678 

Aron  a.  ManhatUn  R.  Ca  182  U.  8.  84 

(88:272) 968 

Arthur  a.  Davies,  96  U.  8. 185  (24: 810).    456 
a.  Homer,  96  U.  a  187. 140  (24; 

811,812) 299 

«.  Jacoby,  108  U.  a  677  (26: 454).  455 
a.  Lahey,  96  U.  8. 112, 118(24: 766)  299 
a.  MoUer,  97  U.  a  865  (24: 1046)..  454 
a.  Morgan,  112  U.  8.  495  (28:  825)  481 
a.  Rh(£ns,96U.  ai48(24:81ffi..  455 
a.  Zimmerman,  96  U.  a  124  (24: 
770)  ...  ..  480  481 

A'>pinwall  a.  Buder,' V88  Ura*695'(88: ' 

779) 984 

Atchison  a.  Peterson.  87  U.  8.  20  Wall 

607,512(22:414,416) 765 

Atkins  a.  Disintegrating  Co.  85  U.  a  18 

Wall.  272  (21: 841) 998,  994 

Atty-Gen.  a.  Sillein.  2  HurL  ft  C.  682. .  1088 
Austin  a.  Citizens  Bank,  80  La.  Ann.  689, 

691 1015 

Avegno  a.  Schmidt,  118  U.  S.  298  CKS: 

976) 558,  554 

Avexy  a.  Cleaiy,  182  U.  8.  604  (88: 469).    472 
Ayeis,  Ex  parte,  128  U.  8.  448,  505  (81: 

216.229) : 

598.  767,  845.  848,  852,  892 

a.  Chicago,  101  U.  8.  184^  187  (25: 

888,  840) 840,  858,  468 

a.  Farmers  &  M.  Bank,  79  Mo.  421    755 

a.  Moulton,  5  Coldw.  154 1085 

1.  Watson,  118  U.  a  694  (28: 1098)    879 


B. 

Babbitt  a.  Clark,  108  U.  a  606,  609  (26: 

507,  508) 871 

Bacon  a.  Northwestern  M.  L.  Ins.  Co.  181 

U.  a  268  (88:  m. 918 

a.  Parker,  2  Overton  (Tenn.)  67...  1085 

Badger  a.  Cusimano,  180  U.  8.  89  (82: 

851) 289 

Bagby  a  Atlantic*  M.  ft  O.  R.  Co.  86  Pa. 
^  "^        21^1 ^_ ^ 54g 

Bagnella.  Bit>derickri^'n.*Sri8Per486 

(10:285)  829 

Bailey  a.  Glover.  88"uV8.*2i'WalL  842. 

849(22:  686,  688) 472,  478 

Baldwin  a.  Hale,  68  U.  a  1  WaU.  228 

(17:  581) 542 

a.  Peet,  22  Tex.  708 899 

Ballance  a.  Underhill,  4  111.  458,  461....  1057. 

IS 


I 


CiTATIOirB. 


Biltimore,  The,  76  U.  a  8  Wall.  877  CL9: ' 

468) 595 

V,  Lefferman,  4  QUI.  485 890 

Baltimore  &  O.  R.  Co.  v.  Qlenu,  28  Md. 

287 192 

V.  Eoontz»  104  U.  8.  5, 14  (26: 648, 

646) 146 

Baltimore  &  F.TL  Co.  «.  Charcb,  86  U. 

8. 19  Wall.  62  (22:  97) 811 

V.  Grant,  98  U.  8.  898  (25:  281). ...    671 
9.  Hopkins,  180  U.  8.  210,  225  (82: 

908,912) 949 

•.  Trook,  100  U.  8. 112  (25:  571)..    671 
BaltImorei&  8.  R  Co.  v.  Nesbit,  51  U. 
8.  10  How.  895,  899,  400  (18: 

469) 273 

Baltimore  C.  Nat  Bank  «.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  8.  54. 

67  (26:  698,  699) 704 

Bancroft  •.  Ives,  8  Gray,  867 600 

Bank«.  Green,  10  Neb.  184 981 

Bank  of  Alexandria  «.  Dyer,  89  U.  8. 14 

Pet.  141,  146(10:  891) 884 

Bank  of  Columbia  «.  Patterson,  11  U.  8. 
7  Cranch,  299,  806, 807(8: 851, 

858,  854) 160,  161 

Bank  of  Kentucky  «.  Ashley,  87  U.  8.  8 

Pet.  327  (7:  440) 118 

Bank  of  LoulsTillen  Young,  87  Mo.  898, 

407 865 

Bank  of  Tennessee  «.  Horn,  58  XT.  8. 17 

How.  157, 160  (16:  70,  71)....    616 
Bank  of  United  8Utes  v.  Dandridge,  85 
U.  8. 18  Wheat.  64, 70  (6  :.558, 

554) 160,  161 

«.  Daniel,  87  U.  8. 18  Pet  88,  58  (9: 

989,997) 671 

Bank  of  Virginia  v.  Adams,  1  Par.  8eL 

Cas.  584 198 

Bank  Tax  Case,  69  U.  8. 8  Waa  800  01: 

798) 775 

Banks  «.  Manchester,  188  U.  a  844, 858 

(82:  425,  428) 86 

•.  Ogden.  69  U.  a  2  Wall.  57,  67 

a7:  818,  821). 876 

Barbier  t.  Connolly,  118  U.  8.  87,  81,  82 

(28:928,  924,  986) 895, 1088 

Barbour  v.  National   Exch.    Bank,  10 
West  Rep.  458,  45  Ohio  8t 

188 1084 

Barclays.  Talman,  4  £dw.  Ch,  188 198 

Barker  v.  Richardson,  41  N.  J.  Eq.  656.  981 
Barkworth,  Ex  parte,  8  De  G.  &  J.  194. .  686 
Barnard  v.  Gibson,  48  U.  8.  7  How.  650 

(18:  857) 876,877 

r  Kellogg,  77  U.  8.  10  WalL  888 

(19:^87) 899 

«.  Lee,  97  Mass.  98.  94 888 

Bamei  t.  Chicago,  M.  &  St  P.  R  Co.  188 

U.  8,  1  (81: 1188) 1008 

ft.  District  of  Columbia,  91  U.  8. 
540, 545, 647  (28:  440,  441, 442) 

288,284,888 

«.  Hazieton,Wiur4S»7482-.'....  'l066 

•.  Underwood.  54  Ga.  87 170 

Ban^  •.  Latham,  108  U.  8.  206  (26:  614)    469 
t.  Winona  A  8t.  P.  R.  Co.  117  U. 

8.228,282(29:868,860) 695 

Barr  i.  Oratx,  17  U.  8.  4  Wheat  218  228 

(4:568,5i5m 980 

Barrow  «.Lap6ne,  80  La.  Ann.  810 1016 

Barry  •.Edmunds,  lion.  8. 550  (89: 789)    989 

14 


Bartholomew  Ck>unty  Comrs.  «.  Jameson, 

86Ind.  164...., 68t 

Bartle  •.  Coleman  (Nutt.)  89  U.  8.  4  Pet. 

184. 189  (7:  826) 84» 

Basey  «.  Gallagher,  87  U.  8. 80  Wall.  670 

(22:462) 48T 

Bass  Foundry  &  M.  Works  v.  Parke 

County  Comrs.  115  Ind.  284, 

248 680,  681 

Bate  Refrigerating  Co.  v.  Gillett,  81  Fed. 

Rep.  809 954 

9.  Hammond,  129  U.  8.  151  (82: 

646) 954.965 

Baxter  v.  Wales,  18  Mass.  865 89<^ 

Bayiey  v.  Taber.  5  Mass.  886 160,  86t 

Baylis  «.  Travelers  Ins.  Co.  118  IT.  8. 

816(28:989) 48T 

Beach  «.  Leahy,  11  Kan.  88 60^ 

9.  Nixon,  9  N.  Y.  85 955 

Beatty  «.  Barnes,  18  U.  8.  8  Cranch,  98 

(8:  500) 2» 

Beauregard  9.  New  Orleans.  59  U.  a  18 

How.  497(16:469) 98(^ 

Beck«.  8heldon,  48  N.  T.  865 89» 

Bedford  «.  Ingram,  5  Haywood  (Tenn.) 

155 1085 

Bedford  R  Co.  9.  Bowser,  48  Pa.  89 185 

Beebe  9.  Doster,  86  Kan.  666,  675,  677..    980^ 
9.  Russell.  60  U.  8.  19  How.  888 

(16:  668) 87* 

Been  9.  Arkansas.  61  U.  8.  20  How.  587 

(16:  991) 84» 
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Wooster  9.  Hill,  22  Fed.  Rep.  880 504 

Wright  9.  Mattison,  59  U.  8. 18  How.  50 

(15:280) 746 

9.  Morley,  11  Ves.  Jr.  12,  22 672 

Wonstel  9.  Landry,  89  La.  Ann.  812 920 


T. 

Tale  Lock  Mfg.  Co.  9.  Greenleaf,  117  XT. 

8.554(29:952) 506 

9.  Sargent,  117  U.  8.  586  (29:  954)    791 

Yates  9.  Pyn,  6  Taunt.  446 899 

Tonley  9.  Lavender.  88  U.  8.  21  Wall. 

276,  279,  280  (22:  586,  588)...    402 
Tosemite  Valley  Case  (Hutchings  9.  Low) 

82U.8. 15  Wall.  77(21:82)..    243 
Young  9.  Bank  of  Alexandria,  8  U.  8.  4 

Cranch,  884  (2:  655) 809.  811 

0      9.  Clarendon  Township,  182  U.  8. 

^  840,847(88:856,858) 890 

9.  Ewart.  182  U.  8.  267  (88:  852)..    468 

9.  Willis.  82  Va.  298 702 

Youngs  9.  Hall,  9  Nev.  212 767 

9.  Trustees  of  Public  Schools,  81 

N.  J.  Eq.  290 678 


\ 


Z. 


Zabriskie  9.  Cleyelaod,  C.  A  C.  R.  Co.  64 

U.  8.  28  How.  881  (16:  488)..    160 

Zeckendorf  9.  Johnson,  128  U.  8. 617  (81: 

277) 487,  671 

Zimmerman  9.  Franke,  84  Kan.  660 644 


CiTATIOKS. 


A0T8.  TRSATIES  AND  PB0CLAMAT10N8, 


Vm,  8ept  84.  JndtdMy  Act  (1  "  >it.  at 

140,  iMrsM»7m  ssirsVo/sisVaw,  W8 

1190,  May  26,  AnthenUcatiDg  State  AcU 

and  records  (1  Stat  at  L.  122)..Q41,  560 

tno.  May  81.  Copyright,  §  8.  ch.  15  (1 

Stat,  at  L.  125 85 

1800.  Sept.  80,  Treaty  of  Peace  with 
France,  art  7  (8  Stat  at  L.  182)..    644 

1801,  Feb.  27,  Coorts  in  District  of  Col- 
umbia, g  12  (2  Stat  at  L.  108)... 
w-...288,808.  809,  811 

1801.  Feb.  27.  As  to  laws  of  Md.  (8  Sut 

at  L.  192) 645 

1801,  Mar.  8,  Courts  in  District  of  Co- 
lumbia (2  Stat,  at  L.  US) 288 

1802,  Apr.  29.  Copyright  ch.  86,  §  1  (2 
Stat  at  L.  171) 86 

lti02.  May  8.  Incorporation  of  City  of 

Washington  (2  Stat  at  L.  195) 288 

1812,  July  1.  OoYemment  of  District  of 

Columbia  (2  Stat  at  L.  771) 288 

1820,   May  15,  Coyernment  of  District  of 

Columbia  (3  Stat  at  L.  583) 288 

1838.   Feb.  28.  Missouri  Land  Claims  (8 

Slat  at  L.  727) 98 

1831,   Feb.  8.   Copyright,  ch.  16,  g  8  (4 

Stat  at  L.  437) 86 

1831.  Mar.  2,  ContempU  (4  Stat  at  L. 

487) 162,  804 

1841,  Feb.    6,    Statute   of    Limitation, 

fl  15.  16 501 
uly  80.  Duties  (9  Stat  at  L.  47). .    404 

1847,  Feb.  11.  Military  land  warrant  (9 
sut  atL.  128) 777 

1848.  May  17.  GoTemment  of  District  of 
Columbia  (9  Stat  at  L.  228) 283 

1858.  Mar.  2,  Organic  Act  of  Washing- 

ton  Territory  (10  Stat  at  L.  176)..    458 

1860.  Sept  9.  Organic  Act  of  Utah  (9 
Stat  at  L.  453.  454) 457.  458,  459 

1890,  Sept.  28.  Swamp  lands  (9  SUt  at 

L.519) 777 

1858.  Feb.  28.  Treaty  with  France  (10 

Stat  at  L.  996) 644,  645 

1868,  Feb.  26,  OtDcers'  fees  (10  Stat  at 

L.  161) 696 

1866,  F^b.  24.  Jurisdiction  of  Court  of 
Claims.  §  1  (10  SUt  at  L.  612)....      91 

1867,  Mar.  8.  Railroad  land  grant  to 
Minnesota,  ch.  99  (11  Stat  at  L. 
195) 978 

1868,  June  2,  Missouri  land  claims  (11 
Stat  at  L.  294) 98 

1861,  Feb.  28.  Organic  Act  of  Colorado 

(12  Stat  at  L.  174) 458 

1861,  Mar.  2,  Dulles,  §  18  (12  Stat  at  L. 

187) 299.  404,  454 

1861,  Mar.  2.  Customs  duties,  ch.68.  §  22 

a2  Stat  at  L.  192) 478 

1861.  Mar.  2.  Organic  Act  of  Dakota  (12 

Slat,  ft  L.  241) 458 

1861,  Auf^.  6  Government  of  District  of 

Co um  uh(12  Stat  at  L.  820) 288 

1888,  F«  b.  2 ».  Taxation  (12  Stat,  at  L. 

846) 1080 

1862.  July  1,  liailwayaid  land  grant  (12 
Stat,  at  L.  480) 867 

1882.  July  14,  DuUes,  ch.  163.  §g  6.  8, 

18  (12  Stat  atL.  550.551) 

299,  404,  478,  480 


1862 
1862 
1863 
1868, 

1868 

1868 

1863 

1864 
1865 
1864 

1864, 

1864 

1864, 

1864 

1864 

1864. 

1864 

1864, 
1864, 

1864 

1864 

1864 

1865 

1866 

1866 

1866 

1866 

1866 

1866 

1866 

1867, 
1867 

1867, 

1867 
1868 


July  14.  Customs  duties,  g  18  02 

Sut  at  L.  555-557) 

July  17.  Ck>nflscation  Act  (12  Stat. 

at  L.  589) 551, 

Feb.  24.  Organic  Act  of  Arizona 

(12  Slat  at  L.  665) 468 

If  ar.  3.  District  of  Columbia  courts, 
gg  6,  7,  8,  9  (12  Stat  at  L.  762.  763) 

808.  810,  811 

Mar.  8,  Jurisdiction  of  Court  of 

Claims  (12  Stat  at  L.  765) 91 

Mar.  8.  Oovemment  of  District  of 
Columbia  (12  Stat  at  L.  799)...233,  949 
Mar.  8.  Organic  Act  of  Idaho  (12 

Stat  at  L.  808.  811) 458 

July  1.  Washington  street  railroads  282 
Mar.  8.  Washington  street  railroads  282 
Mar.  21.  Homestead  Laws  (18  Stat 

atL.  85) 865,  764 

May  26,  Orfcanic  Act  of  Montana 

(13  Stat  at  L.  88) 458 

May  26.  Trial  by  Jury.  ch.  95.  g  13 

(13  Stat  atL.  91) 118 

June  3.  Bank  Act.  gg  8.  57  (18 

Slat  atL.  99) 288 

June  30.  Customs  duties,  g  8  (13 

Stat  at  L.  202) 299,  478 

June  30.  Customs  duties  (13  Stat 

atL.  209) 480 

June  80.  Customs  duties,  ch.  171 

(18  Stat  at  L.  212) 854 

June  80.  Banks,  ch.  178.  g  79  (18 

Stat  at  L.  251) 482 

June  30.  Duties  (18  SUt  at  L.  267)  455 
June  30.  Tax  on  brokers,  g  99  (13 

Sut  at  L.  273) 482 

'July  1.  Land  titles,  g7(13  Stat,  at 

L.  834) 608 

July  V,  Railway-aid  land  grant  (18 

StotatL.  356) 867 

June  80,  Tax  on  brokers,  ch.  178, 

g  110  (13  Stot.  at  L.  277) 482 

March  3,  Tax  on  brokers  (18  Stat 

atL.  472) 482 

July  4.  Railroad  land  grant  (14 

Stot  atL.  87) 364,  765 

July  13.  Army  reduction  (14  Stot 

atL.  92) 638 

July  13.  Naval  Academy  (14  Stat 

at  L.  92) 827,  829 

July  18,  Tax  on  brokers,  ch.  184, 

g  9  (14  Stot  at  L.  115,  137. 146)..    482 

July  25.  Mississippi  River  bridge. 

ch.  246  (14  Stot  at  L.  245) 162 

July  26.  Water  rights  (14  Stot  at 

L.  253) 765 

July  28,  Duties,  g  9  (14  Stot  at  L. 

880) 406 

Feb.  5.  Judiciary  (14  Stat  at  L. 

886)  446 

Feb.  21.   Claims  for  damage  to 
r^  estote  by  army  during  war  (14 

Stat  at  L.  897) 769 

March  2,  Bankruptcy,  ch.  176,  g  2, 

(14  Stot  at  L.  518) 471 

ch.  176.  gg  21.  83  (14  Stot  at  L. 

628.  533) : 57.  60 

March  2.  Removal  of  Causes,  ch. 

196  (14  Stot  at  L.  558) 853 

July  20.  Internal  revenue  tax,  ch. 
186,  g  44  (15  Stot  at  L.  143) 559 


ClTATIOKB. 


A0T8,  TREATIES  AND  PROCLAMATIONS,  COHTTINUED. 


1869, 
1869. 
1870, 
1870. 
1870, 
1870. 
1870, 
1870. 
1871, 
1872. 
1872. 
1872, 
1872, 
1872, 
1878, 
1874, 

1874, 
1874. 
1875. 

1875, 
1875, 
1875, 

1875. 

1875. 
1575, 

1875, 


1875. 
1876. 
1877, 
1878, 
1878, 
1878. 
1878, 

ta 


March  8,  Army  reducUon.  gg  2-7 

(15  Slat,  at  L.  815) 638 

April  10,  Married  Woman  Act,  ch« 

28  (16  Stat,  at  L.  45) 148 

June   21.    District  of   Columbia 

courU  (16  Stat,  at  L.  160) 809 

June  22.  Officers'  accounts  (16  Stat 

at  L.  164) 596 

July  8,  Copyright,  ch.  16,  §  5  (16 

Stat  atL.  214) 86 

July  9,  Water  righU,  1 17  (16  Stat 

atL.  218) 765 

July  14,  Customs  duties,  ch.  255. 

§§  21,  22  (16  Stat  at  L.  264)... 854,  898 

July  15,  Army  reduction  (16  Stat 

at  £.  815) 688 

Feb.  21,  Goyemment  of  District 

of  Columbia,  §  1  (16  Stat  atL.  419)    288 

Organic  Act  of  Wyoming  (17  Stat. 

atL.  180) 468 

Practice  in  U.  S.  courts,  ch.  255, 

§  5  (17  Stat  at  L.  107) 422 

June  1,  Special  yerdict,  g  5  (17 

Stat  at  L.  197)..w ....66,994 

June  8.  Robbing  U.S.mails.  §§  146. 

279  (17  Stat  at  L.  802) 1084 

June  8,  Postofflce  Department  (17 

Stat  atL.  818) - 1082 

Taxation  of  banks,  ch.  815,  %  87 

(17  Stat  at  L.  625) 482 

AprU  7.  Territorial  courto.  ch.  80, 

§g  1.  2  (18  Stat  at  L.  27,  28) 

841.  486,  487 

June  18,  Copyright  ch.  801,  g  1, 

4  (18  Stat  at  L.  78) 85 

June  20.  Government  of  District 
of  Columbia  (18  Stat  at  L.  116)..    284 
Feb.  8.  Internal  revenue  tax,  ch. 
86,  g  16  (18  Stat,  at  L.  807,  810) 

479,  558 

Taxation  of  banks,  ch.  86.  §  19 

(18  Stat  at  L.  811) 482 

Feb.  16.  Judiciary  Act  (18  Stat,  at 

L.  816) 94 

Feb.  16,  Jurisdiction  of  Supreme 
Court,  ch.  77,  g  8  (18  Stat  at  L. 

816) 660 

Feb.  18.  Amendment  to  Rev.  Stat. 

(18  Stat  at  L.  816.  820) 288 

Feb.  22,  Judiciary  (18  8latatL.888)  1008 
March  8,  Removal  of  causes  (18 

Slat  at  L.  470) 145 

March  8.  Judiciary  Act.  ch.  187, 
§§  2.  5. 8  (18  Sut  atL.  470-472).. 

182-184,  467, 

468.  476,  6a5.  636. 884. 871.  922-928,  993 

ch.  158(18  Sut  at  L.  483 572 

March  8.  Army  reduction,  g  2  (18 

Stat  at  L.  497) 685 

June  80,  NaUonal  banks  (19  Stot 

atL.  64) 686 

March  2.  Reprint  of  Revised  Stat- 
utes, ch.  82.  g  2  (19  Stat  at  L.  268)  1082 
April  8.  Restoration  to  army  (26 

Slat  atL.  85) 685 

June  8,  Sale  of  timber  lands  in 

California  (20  Stat,  at  L.  89). 90 

June  11,  dovernmeat  of  District 

of  Columbia  (90  Stat  at  L.  102)..    284 

Dec.  14,  Probate  Law  (16  Stat  at 

L.  686) 662 


1879 

1879, 

1879, 

1879, 

1880 

1880 

1880, 

1880, 

1880 

1881 

1881 

1882 

1882 

1882 

1882, 

1882 

1888 

1888 


1888 
1884 
1886 
1885 


1887, 
1887 
1887 
1887 
1887 


1887 


1887 
1888, 


1888 
1889 


Feb.    25,   District   of    Columbia 

courts  (20  Stat  at  L.  820) 809 

Feb.  25,  Restoration  to  army  (20 

Stat  at  L.  821) 685 

Feb.  25,  Jurisdiction  of  Supreme 
Court,  cb.  99  (20  Stat  at  L.  821)..    671 
March  8.  Restoration  to  army  (20 

Stat  at  L.  854) 68(^ 

January,  Treaty  with  France  (12 

Stat  at  L.  678) 769.  771 

April  7.  Extra  mail  service  (21 

Stat  at  L.  72) 5» 

May  14.  Homestead  Laws,  ch.  89 

(21  Stat  at  L.  141) 764 

June  10.  Customs  duties,  ch.  190 

(21  Stat  atL.  178) 62» 

June  16.  Court  of  Claims,  ch.  258, 

g  4  (21  Slat  at  L.  296) 769^ 

Feb.  26.  Notary  public,  ch.  82  (21 

Stat,  at  L.  852) 9a 

Mar.  8.  Restoration  to  army  (21 

Stat,  at  L.  510) 685' 

Mar.  22.  Bigamy  (22  Stat,  at  L.  81) 

119.  120.  122,  641 

June  5.  Alabama  claim6,  ch.  195 

(22  Slat  at  L.  98) 585* 

July  1,  Consular  service,  ch.  262 

(22  Stat  at  L  128) 572 

July  12,  National  banks,  rh.  200, 
g4(22  Stat  at  L.  162,  108).. 284.  1004 
Aug.  5,  Naval  academy  (v>2  Stat. 

at  L.  284.  285) 826,  827,  82(^ 

Feb.  26,  Consular  service,  ch.  86 

(22  Stat  at  L.  424) 578- 

March  8.  Customs  duties  (22  Stat 
at  L.  489,  493,  501,  507.  510.  511, 

518. 514. 518. 528) 289. 298. 854.89» 

408,  404.  454,  455.  477.  478.  479,  481 
March  8.  Internal  revenue  taxation 

1 7 405' 

July  7,  Consular  service,  ch.  838  (23 

Stat  at  L.  227) 573^ 

March  3.  Jurisdiction  of  Supreme 

Court  (23  Stat  at  L.  443) 45T 

March  8     District   of   Columbia 

courts  (28  Stat  at  L.  443) 

671.  809.  948.  949 

March  3,  Court  of  Claims  (24  Stat 

atL.) 9a 

Feb.  3,  Elections,  ch.  90  (24  Stat. 

atL.  873) 958^ 

March  2.  Contested  elections,  ch. 

818  (24  Stat  at  L.  445) 95^ 

March  3.  Alien  land  owners  (24 

Stat  at  L.  103) 644.  647 

March   8,  Suits   against    United 
States,  gg  4.  5  (24  Stat,  at  L.  505) 

90.  91,  92 

March  8,  Judiciary,  ch.  878,  g  1 

(24  Stat  atL.  552-555) 

635.  834,  993,  469,  871 

March  3,  Bigamy  (24  Stat,  at  L. 

685) 119 

Aug.  13,  Judiciary,  ch.  866,  g  1 

(25  Stat  at  L.  433) 

636,  834,  871,  950,  994 

Oct.  19.  ElecUons,  ch.   1216  (25 

Stat  at  L.  613) 958 

Feb.  25.  Jurisdiction  of  Supreme 
Ck>urt  (25  Stat  at  L.  I98>..469,  871,  87!^ 


ClTATIOIiB. 

UNITED  8TATB8  EBV18BD  STATUTES. 


R8f.  Stftl.  eh.  47,  ft  18.      OuardiaD  and 

ward 1058 

R0?.  Stat.  fiS  102^180.     Contested  elec- 

tioDs 950 

fi0?.  Stat.  §g  181-148.    Elections 058 

RsT.  Stat.  §S  178,  827.  Ck>mptroUer...  586 
Ber.  Stat  (8d  ed.)  487.  Customs  duties  800 
Ber.  Stat  (8d  ed.)  478,  479.     Customs 

duties 800 

Rev.  Stat— Jodidarj  A.ct,  §  588,  d  4, 

8,  829.  cl.1,8 288 

m,  d.  20 950,  998 

881,688 998 

tt9 858 

649 189,  938 

872 
700.II"IIIIIIIIIIIIiriIIIi29,'"l45,  988 

705 809 

707 91.  94,  681 

708  94 

709;iiiiiriiiriiiriii."i"r446,"57i.  771 

711 289,950 

^718,  714 716 

725 .159, 154,  155, 156,  804 

789 998 

754 156 

i§  757.  760.  761 156 

810 

828,  824 594,  596 

829 716 

847 1007,1008 

876.877 142 

891 778 

905 541 

906 778 

914 66,  801,  422,  994 

!997 486 
1007 251 
51014,  1015 1007.  1008 
1025 89 

iSl089,  1090 92 

Ber.  Stat  §§  1520,  1521,  1556.  1229. 

1624,  Navy 826,  827.  828,  829 

Ber.  Stat,  g  1675,  Consular  service 578 

Be?.  Sut.  §§  1724, 1726. 1727, 1728.  Con- 

suls 629 

Ber.  Sut  ;&  1745,  Official  fees 627 

Be?.  Sut  JS 1846,  Territorial  legislation    949 
Ber.  Stat.  §g  1841, 1846.  Territorial  of- 
ficers     949 

Ber.  SUt§§   1851,  1859,  Nonresident 

landowners 641 

Bev.  Sut  g  1857.  Territorial  officers..    457 
Ber.  Stat$  1866.    1851.   1910.  Idaho 

oourU 948 

Be?.  Sut.  §  1868.  Jurisdiction  of   jus- 

ticesin  Territories 486 

Bev.  Slat,  g  1891.  Trial  by  iury 118 

Bev.  Sut  1 1907.  Territorial  officers.-    949 

Bet.  Slat  1 1909,  Appeal 119 

Bev.  Sut  g§  1982-1985.  U.  8.  Comrs... 

„       - 1007,  1008 

Bev.  Sut  g  2081,    Deputy  marshal's 

„       W-- 891 

Bev.  Stat  g  2158.  2163.  Official  fees...  628 
Bev.  sut.  gg    2388.  2290.  2291.    2298, 

Homestead  Laws 764 

Bev.  Slat  g 2298,  Homestead'iiwsIslM,  865 

2!!-  S^  I  ^'  5<>n«»tead  Laws....  764 

Bev.  Stat  g  2808.  Homestead  Laws....  867 


Rev. 
Rev. 

Rev. 

Rev. 
Rev. 

Rev. 

Rev. 
Rev. 
Rev. 

Rev. 
Rev. 

Rev. 
Rev. 
Rev. 
Rev. 

Rev. 

Rev. 
Rev. 
Rev. 
Rev. 
Rev. 

Rev. 

Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 

Rev. 
Rev. 
Rev. 

Rev. 
Rev. 
Rev. 

Rev. 

Rev. 
Rev. 
Rev. 
Rev. 

Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 

Rev. 

Rev. 
Rev. 
Rev. 


sut  g  2888.  Mining  lands 825 

Sut  1 2840,  Homestead  Laws:  wat- 
er righto 765 

Sut  g  2895  et  teq.,  survey  of  pub- 
lic lands 878 

Sut  g  2499.  Customs  duties 856, 481 

Sut  §  2502,  2508,  DuUes 

....403.  404, 454. 455,  480.  477,  478,  479 
Sut  g  2504  (2d  ed.  p.479)  Customs 
duties.. 854. 898,  403,  404,  455,  479.  480 

sut  g  2505,  Duties 404 

Sut  g  2516,  Customs  duties 854 

sut  g  2851.  2858-2855,  Official  fees 

286,  680,  681 

sut  gg  2858,  2855,  ImporU 629 

sut  gg  2900,  2926,  2927.  Duties.. 

407,408 

Sut  gg  2906. 2907,  Customs  duties    289 

sut  gg  2907.  2908,  DuUes 406 

sut  S  2921,  Duties 408 

Stat  g  8011,  Payment  of  duties  un- 
der protest.... 288 

sut  gg  8258.  8281,  8805,  loterual 

revenue  tax 558,  559.  560 

Sut  §(  8407.  TazaUon  of  banks.  ..  .    482 

8849,  Mail  carriers 486 

8851,5511,5514.    Blections    952 
8891,  Robbing  U.  S.  mails..  1083 
,  8960, 8961,  Extra  mail  serv- 

ice;  compensation 52 

Sut  gg  8960. 8961, 4057,  Extra  com- 
pensation for  carrying  mails 850 

Btat.g  4962,  Copyright .85.  86 

4887,  PatenU 958.  954.  955 

4915,  Patento 503.  505 

5057,  Bankruptcy 419.  471 

5106.  Bankrupt  Act 57,  60 

5118.  Bankrupt  Act 60 

But  gg  5136.  5187.  NaUonal  banks    320 

Stat  g  5142,  National  banks 780,  783 

But.  g  5151,  National  banks 

588.  700.  704,  779,  784 

Sut  g  5152,  National  banks 538 

sut  g  5154.  NaUonal  banks 536,  538 

But  gg  5197.  5198.  Usury,  forfeit- 
ure for 283 

Stat,  g  5205,  National  banks 784 

Btat  g  5209.  National  banks... 289,  1004 
But  g  5211,  Notary  public,  oaths 

andaffidavito 98 

But  gg  5211.  5213.  5154.  National 
banks ..........................    586 

But  g  5219.*  NaiiVnafbank8\V.V774.  775 
But  I  5284,  National  banks.700, 704. 784 

But  g  5239.  National  banks 1004 

But  gg  5263-5268.  Telegraph  com 

panies,  taxation  of 409 

But  g  5828.  Judiciary 950 

But  §  5892.  Perjury 950 

But  g  5399,  Crimes 152 

5418  ....        .      97.  98 

5418.  Porgery'.'.r.i?"  98V28U.  290 
5438.  Attempt   to  defraud 

United  Butes ..89.  97 

But  g  5440,  Conspiracy  to  defraud 

United  Slates 89 

Btat.  g  5467,  Robbing  mails.... 870, 1081 

But  g  5479,  Forgery, 290 

Btat  gg  5511,  5514,  ElecUoni 953 


t7 


But 
But 
Btat 


CiTAiioiia. 


UNITBD  STATES  OONSTITXTTION. 


Art.        I.  §82,  8 W2 

Art,        I.,  §    5 050 

Art.        I..  §  10 196,  887.  845,  MO,  1018 

Art.      II..  §     1 952 

Art.    ni 840 

Art.    III.,  §1 950 

Art.    III.,  §2.  cl.  8 808 

Art.    IV,  &  1,2 541 

Art.  XIV.,  S  1 990 


AmendmeDU: 

5th 885,  808 

6th 808 

7th 118 

8th 685,  808 

nth 767,  845,  846,  847,848 

12th 952 

14th.  81 

.  195,  196,  776,  808,  894,  895, 1082 


STAIB  OONSTlTUTlOHrS. 


Colorado,  art.  II.,  §§  15,  25 745 

Art.  v..  §  19 888 

Art.  XV..  §  10 818 

Illinois,  1870.  art.  VL,  g§  2,  5,  8 1059 

Kansas,  art.  IX.,  §  1 606 

Art.XIL, 606 

Michigan,  art.  XIV.,  §  10 527 

Minnesota.  1857,  art.  I.,  §  18 990 

Aft.  X..  8  4 981,  990 

Missouri.  1865.  art.  VIIL,  8  6 996 

1875,  art.  XII.,  8  9 996 

Nevada,  art.  VIIL,  &  1-10 767 

New  Yorlt,  1777,  art  XXXVIH 642 


New  Yorlt,  1821.  art.  VIL,  88 642 

1846,  art  I.,  8  8 642 

North  Carolina.  Amendment  of  1880 861 

PennsyWania,  1874.  art  XVL,88 271,  Vn 

South  CaroUna,  1868 1044.  1045 

Tennessee,  1796.  art  I.,  8  8;  art.  V.,  8  6  1084 

1884,  art  I.,  8  6;  art.  VI.,  8  8 1084 

1870.  art  L,^6.  art.  VL.  g  9 1084 

Texas.  1869.  art  X.,  8  8, 497 

1876,  art.  XIV.^2 115.  498 

West  Virginia,  art  VIII.,  8  85 195, 196 

Wisconsin,  1848,  art.  IL,  8  8 ,    692 


BTATB  STATUTES. 


StatuteM, 

1885,  Feb.  17.  88  18.  15.    TazaUon  of 

telegraph  companies.........    409 

Manrf,  Dig, 
4471,  4475.    Statute  of  Lim. 828,  881 

Califomia. 

Statute; 

1850,  ch.  52,  8 17.    DescenU 601 

1878,  Apr.  1.    San  Francisco  police 

426,  429,  480 

1889,  March  4.    Police  relief,  etc 427 

Oolorada» 

iSsMs^n  La%M, 

1888,  p.  268.    Eminent  domain 747 

1889,  Apr.  19,  p.  118.    Death  penalty  ..    887 

Oentral  Law, 

Ch.  81,  Dawson's  Code  Civ.  Proc  ch.  21. 

Eminent  domain 748,  747 

General  Staiutee. 

Ch.  19.88  28,24 818 

8  2558.    Penitentiary  discipline 88l> 

8  8044,  p.  898.    Eminent  domain 747 

88 


1888.  pp.  84.  85.    Eminent  domain 745 

1888.  oL  19.  88  ^^f  ^1-    Foreign  cor- 
porations  818,  819,  820,  821 


Leeieee'i  Oodee, 

255,  p.  781  (2d  ed.).  Water  righto....  765 
527,  p.  861  (2d  ed.).  Water  righto....  765 
650,  p.  171.    Code  ClT.  Proc.  AcUoos.    765 

Distrlet  of  Colvmbi** 

Davu^  Law$, 

p.  478.    Georgetown  Charter 288 

pp.  588,  54L    Alexandria  (barter 288 

Befrieed  Statute; 

Ch.  28.    District  of  Columbia  ooorto...    809 

Act; 

1812.  8  8.    Executor  and  administrator.    171 

(MelSSf. 

88  8499,  2500.  2509.  2512.  2514,  2610. 

Executora  and  admlnlstraloft    170 

Idaho. 

Befrieed  Statmte; 

$8  501.501    CiUsenship;  blgamj 641 

^S  8816,  8880.    Supreme  Court 948 

gl  4977,  4978.    LeglslaUon 949 


ClTATIONfi. 

BTATE  SlAliriBS,  CONTINUED. 


Ood§  CMl  Procedure  1881, 

188.  189, 880. 809.  858.    Trial  \j  Jary    485 

861,  889.    Trial  by  Jury 486 

Ch.  4a    Lien  for  labor 487 

Dlinols. 
Lame, 

1867.  p.  188.    Witneaset;  husband  and 

wife 1060 

1871-78,  p. 889.    Crossbills 3057 

pu  6681    Bomt  Bflcords  Act 

911.  912.  914 

Starr  ±  Owrtiee'  SUUutee, 

YoL  1,  ch.  77.    Redemptions 908 

p.  408.  g§  80-85.    Cross-bills. . . .  1057 
pp.  19.  98 911,  918.  914 

SUUutee. 

1864,  Feb.  28.    Consolidation  or  lease  of 

railroads 162 

1865,  Feb.  12.    Consolidation  or  lease  of 

railroads 162 

1866,  F^b.  16.    Consolidation  or  lease  of 

railroads 162 

1867,  Feb.  19.    Witnesses;  husband  and 

wife 1060 

1867,  Feb.  25.    Consolidation  or  lease  of 

railroads 162 

1868,  Feb.  12.    Consolidation  or  \eee^  of 

railroads 162 

1867,  Mar.  5.    Consolidation  or  lease  of 

raQroads 162 

1869,  Mar.  11.    Consolidation  or  lease  of 

railroads • 162 

BeUeed  Statutee  1845. 

Ch.  tl,  gg  24-80.    Cross-bills 1057 

Bmeed  Statutee  187 J^ 

Ch.  120,  gg  177.  182,  191.  194.  216.  217, 

221,224.    TaxtiUes 726 

Bevieed  Statutee  1889. 

Ch.  21,  g  4.    Cross-bills  in  chancery.1067. 1058 
Ch.  51.  g  20.    Eridence;  transcripts  of 

records 778 

Ch.  116.    Burnt  Records  Act 911,  012,  914 

Lowe. 

1877,  Special  Session,  ch.  8.  p.  27.    Bm- 
ployfe'  liens  npon  corporate 

npcrty 812 
...  22.  g  15.    Mechanic's  lien 

upon  corporate  property 815 

1988.  Mar.  6.  p.  140 815 

1889.  Elliott's  Suppl.  gg  1688. 1690.  Me- 
chanic's lien 815,  816 

Bevieed  Statutee  1881. 

gg  5886^6291.     Employ 6$*  liens  upon 

corporate  property.... 812,  814»  815 


g5298. 
g5471. 


Mechanic's  Hen  upon  corporate 
property 815 

Mechanic's  lien  upon  corporate 
property 815 

Iowa. 

Ltttee, 


AcU  20th  Gen.  Assembly,  ch.  148.  g  12. 

Criminal  prosecution 808 

1880,  Mar.  81.  ch.  211,  p.  209.    Insurance    848 


Statutee. 

1861.  June  4.    New  counties 606 

1868.  F^b.  29.  ch.  24.    New  counties  ... 

607.  608 

1872,  Mar.  8.    Municipal  bond 608 

Kentuekj. 

Acte. 

1809.    Statute  of  Limitations 882 

liOitlaiaiuu 

Aeti. 

1869.  Feb.  28.    Railroads 785 

1869,  Mar.  8,  g7.    Ship-Canal  bonds 892 

1874,  Jan.  24.    State  bonds 844 

1874.  No.  55.    State  bonds 892 

1877.  Feb.  26.  ch.  21.    Foreign  insurance 

company 992 

Art.  8819  (8287).    Wife's  mortgage  on 

husband's  property 871 


Oiea  Code  187S. 


Arts.  2175.  2178  [2171.  2174].  p.  478.  In- 
solvent Laws • 


616 


Befrieed  Statutee  1870. 
1781-1822.  p.  858.    Insolvent  Laws..    616 

Karjland. 

Lawe. 

1715.  April  (1  Kilty's  Laws,  ch.  XXUI). 

Statute  of  Limitations 285 

1791.  Dec.  19.   Alien  land  owners 644 

1791.    Limitation  of  acUons 286 

1798,  2  Kilty's  Laws.  ch.  101.  sub.  ch.  8. 

g20.    Practice 808,  809 

Dareey*$  Lawe. 
p.  158.    Alien  land  owners 644 

Maaaaehiiaetts. 

Pnmneial  Lawe, 
Vol  1,  p.  480.    Posthumous   children..    699 

Statutee. 


1788,  oh.  24.  gg  1.  8.    Posthumous  chil- 
dren  


599 
89 


CITATT0N8. 

STATE  STATUTES,  CONTINUED. 


Public  8(atu(€i  1862, 

€h.  167,  gg  74»  80»  86.    Assigoments  for 

creditors 545 

lUtiied  SUUutei  J8S6. 

§21,  ch.  6d.    DescenU 590 

Mtehigaiu 

OompiUd  iMWt  1S7L 

Vol.  2,  ITIT  6912-5915.    Foreclosure  of 

mortgages ..............    129 

Statutes. 

1<)»9,  Mar.  22.    Railway  aid  bonds 857 

1872,  Mar.  80.    Railway-aid  bonds 851 

EawelTi  Statutea. 

Vol.  1,  8  4148.  Laws  1875,  Act  187.  %  17. 

Corporations 962 

§4866.    Corporations 962 

g  4^rn,    Corporations 527 

§  5683,  5674-5677.    Registry  of  deed..  180 

Minnesota. 
Lawi. 

1856,  Mar.  1,  ch.  166,  p.  825.    Railroad 

charter 978 

1857,  May  22  (extra  sess.  p.  20).    Railway 

land  erant 978 

1869,  Mar.  8,  ch.  78,  p.  95.    Railroad 

rates  and  charges 991 

1875,  ch.  108,  g  a    Railroad  rates  and 

charges 991 

1887,  Mar.  7,  ch.  10.    Railroad  and  Ware- 

house Commission 971 

Special  Law$. 

1802.  Mar.  10.  ch.  17,  p.  226.    Railroad 

charter 978 

1864.  Feb.  1,  p.  164.    Railroad  charter..    978 

General  Staiutee, 
Ch.  84,  tit.  I.    Railroad  charter 991 

VimwXmwXpplm 

Statutee. 

t882.  Feb.  17.  p.  888.    Railroad  charter.    808 
1884,  ch.  22.  pp.  29. 80.    Amending  Code, 
§  608;  taxation  of  railroads.. 

805,  806 

1886,  p.  28.    Taxation  of  railroads 805 

1888,  Mar.  2.  p.  48.  g§  1-4.    Railroads...    784 
1888,  ch.  28,  p.  49.    Taxation  of  rail* 

roiuis 805.  806 

Code  0/1880. 


Betfieed  Statutee  1881. 


§604.    Tkz  sale  of  railroads 805 

SS  597,  599,  600,  601.  608,  605.  606,  607, 
608.    Taxation  of  Railroads 
804 1  (818.    Decree  on  publication 918 


MisaonrL 

Siatuiei. 

1855,  NoY.  28,  Laws  1856^57,  pp.  544, 545. 
§§  2,  7.  8.  18,  14,  15,  16,  18. 
Corporations 995,  99T 

1857,  Feb.  9,  §  14.    Railroad  charter 

262,  888.  889 

1857,  Mar.  8,  §  2.    Insurance  company's 

charter  99& 

1859,  Feb.  9,  §§  1^2,  VTss.' Acu7p.'74! 

Insurance  Co's  charter  996 

1866,  Mar.  19,  Stockholders'  Liability... 

996   997 

1866,  June  irS  if' General  RailVoad  890 

1R66.  Aug.  1.  §  17,  Railroad-aid  bonds..    890 

1868,  Mar.  24,  §  1.  Funding  town  in- 
debtedness  888,  890,891 

1870,  Mar.  24,  Laws,  p.  89,  S  1.  Consoli- 

daUon  of  railroads 1069, 1074 

Bemed  Statutes  1865. 

pp.  872,  878.    Insurance  Co's  charter  ..    995 

Bevited  Statutes  1866. 

p.  888,  8  11.    Stockholders'  liability... 

996,  997 

Bevised  Statutes  1879. 

%  786.    Stockholders'  liability 996,  998 

SI  2728,  2725,  p.  458.  Legal  rate  of  in- 
terest     265 

8  8489.    Process  against  county 588 

Oeneral  Statutes. 

p.  888.    Railroad-aid  bonds 888,  890 

p.  444,  S  ^-  Conveyance  of  estate  of  in- 
heritance       56 

Montana. 

Statutes. 

1879,  July.    Foreign  corporations 826 

1881,  Feb.  28.  §  7.  Amending  Code,  §  62; 

change  of  Yenue 113 

Cfode  of  CitU  Procedure  1879. 

§62.    Change  of  Tenue 112 

g  285,  408.     Setting  aside  Terdict   for 

excessive  aamages 112, 118 

§  42&    Remedy  on  appeal 118 

Nebraska. 

Statutes. 
1861,860.    TaxtiUes 929 

Compiled  Statutes  1886. 

Ch.  41.  e  8. 822 

Ch.  78.  g§  57,  58,  p.  488.    Quieting  title  918 

p.  687.    Senrice  of  papers 834 

p.  645.    Pleading  and  practice 928 

g  695.    Sale  under  Judgment 981 


CiTATIOHS. 

STAIB  8TATUTS8,  OONTliniED. 


(bd§  €f  OMl  I^roeedur§. 

h    Serrlee  of  proceis.. 
184  18(^*    Flesdiog  and  practice. 


i17»  98. 0.  _8erTlce  of  proceis.......    918 

ng  and  practice.....    928 

Jvdgmeni,  effed  of 918 


OM  Cbdi. 
I  m.    Sale  under  Judgment...........    981 


Statutm. 

1877,  p.  48.    Mimlclpal  bonds 7II7»  788 

Genmral  8iatute$,  188S. 

a  1960. 1984-1988.    Manlcipal  bonds  .    787 
.  18,  6§  8671,  8598.    Records 817 


a868,  April  9,8esslon  Laws,  p.916.  Town 

bonds 788 


Mazieo* 

OompOed  Law  1884, 

S  8750,  p.  1808.      ConTejranoe  of  In- 
berited  real  estate 


66 


Prine^iLawi. 
pp.  88, 89, 8  8.     Bzceptions  on  appeal.    198 

V«w  Y«rk. 

1881,  p.  898.    Arrests;  residence 948 

1848,  di.  880,  art  XL,  gg  18, 18.    Tan- 

tion 778-778 

1869,  ch.  808,gS  10, 80.  pp.881,  884.  Tax- 
ation; review  on  certiorari..    778 

1869,  dL  907.    Town  bonding 1077,  1078 

1871,  dL  926.    Town  bonding 1077, 1078 

1879.  Jnne  80,  cb.  688,  p.  m.     Legal 

rate  of  interest ^ 886 

1880,  cb.  698,  pp.  888,  889.    TaxaUon  of 

banKs,etc 776 

1861,  May  28.  cb.  881.    Taxing  corpora- 
tions  1028 

1688,  Jnhr  1. 8  812.    Banks  and  banking    776 
^snsral  BsJlroad  Act 816 

Bewued  Laiw$. 
Toll, pi  197,  8 98 948 

CkfdeOha  ProeeOur^. 

8  180,  888,  890.    LimitaUon  of  actions 

942  948 
8685. 888.  *  AttiihmVnV.V^  '  944 

18266.   becnrity  of  cosu 944 

Title  UL,  1  Bliss,  N.T.  Ann.  Code,  646, 
Attaehmenu 648 

B$nmd8kiMei. 

TeLl,p.882, titled.  1^.8,  ga    Gam- 

bttng  contracts 176 


YoL  1,  p.  771,  pt  8,  cb.  4,  tit  881.  L^gal 
rate  of  interest 

North  Oarollaa* 

Siatutm. 

1889,  Jan.  89.    Taxes  to  pay  interest  on 

state  bonds 861, 

1870,  Mar.  8.    Bute  bonds 861 

1874,  Not.  28,  gg  2,  8,  4.    State  bonds..    861 

Cbde  qf  OM  IVoeidure. 

Pleading 801 

Pleading 801 

Pleading 801 

Qeneral  yerdict 801 

€hd$qfl88S. 

VoL  1,  8  1029.    Foraery 

S  1191.    Indtotment 


100. 
106. 
282. 


Ohio. 

AatB. 


1018 


1882,  Ko.  88.    Tkx  sales 

1888.  Mecbanlcs'  liens 808 

1884,  p.  128.    MecbanlGf'  liens 808 

lUmied  StoMm. 

§2840.    Manidpal  corporations 

Tit  xlL  dlY.  8,  cb.  18    (Qiauqne's  ed. 
800).  Abatement  of  actions 

Bevimd  SUUute$  1880. 


8184,  8186,  8207-8811.     Mecbanics* 
lien 


Siaiutei. 

1716,  g  8.    Acknowledging  and  recording 

of  deeds 66 

1848,  Apr.  18  (Laws  1848,  No.  282,  p. 

SlfS).  PennsylYsnla  Railroad  270 
1848,  Mar.  27  (Laws  1848,  No.  224,  p. 

274).  PennsylTania  Railroad  270 
1848,  April  11.  Married  Women's  Act.148,  144 
1861,  Apr.  12  (Laws  1861,  No.  297,  p.  51^ 

Pennsylvania  Railroad 270 

1867,  May  18  (Laws  1867,  Na  679,  p.  51Q. 

Pennsylvania  Railroad,  sale  of 

870,  271 

1881,  Apr.  td.    Consolidation  or  lease  of 

railroads 188 

1870,  Feb.  17.    Consolidation  or  lease  of 

ralhroads 188 

South  Carolliuu 

6t(Uut6i  at  Large  1839. 

1789,  Mar.  18,  vol  6,  p.  111.    Probate 

Law 881,  888,  888 

JMM  8taMe§  187M. 

%  8,  cb.  80,  p.  407.    Frobale  Uw....882,  883 
^  41 


CiTATIOHa. 

STATS  STATUTES,  COHTIUVED. 


GmmU  SUOuSei  1889. 
^WIJK%  197S-    Bvidenoe;  tiUe  of  Iftndi  1087 


Lam  2881. 

Aet  of  1801,  eh.  6,  g  69,  p.  820.    New 

trials.......—:. ^...  1084 

(Ms  1858. 

5  8122,  p.  800.    New  trials 1084 

Chde  1884. 

6  8885,  p.  785.    New  trials 1084 

Tmm. 

FatehoTt  Diffttt 

V6L  1,  art  4210.  p.  701,  art.  4675.  Aol  ef 

1860.  Aug.  80.    Land  titles..    407 

Arts.  7000-7000, 14U,  Act  of  1871,  Apr. 

25.    LandtiUss 407 

Xaiot. 

1879,  Mareh  24.  General  assfgnment...  878 
1840,  May  12.  Laws  1848,  p.  279.   Limited 

partnerships 888.  884 

1879,  pp.  67/68.  gg  1,  8. 18.    Assignment 

for  oremtors 888.  884 

1888,  Apr.  7,  p.  40.     Assignment  for 

creditors 884 

AtiMfi  StaMm  1879. 

Arts.  420-424,  tit  17,  eh.  4.    Hnnidpal 

bonds 147,148 

g  045,  Bayles,  Tex.  Oiv.  Stat.  280,  287. 

Counterclaim ...............    462 

g  1067,  Bayles.  Tex.   OiY.  Stot  889. 

PracUce 448 

1224. 1280,  1846.  Sayles,  Texas  CiT. 
Stat  417,  418.  448.    PracUoe 

447,  448 

gg  1851, 1862. 1854,  1866.  1867.  Sayles, 
Tex.  OlT.  Stat  460. 461.  Prao- 

tioe 462 

Art  8188L  g  4.    General  Assignment....    899 

Art  8226.    Statute  of  Limitations 601 

CBuOO^art  8448-8461,  8462-8457.  8400, 

8401,8468.    Partnership 

882,  m,  884,  886 

Utah. 

OmpOsd  SkOMim  1879. 

1086,008.004,000.    Decedsnts'eMlsa.    608 
2284.    WiioeUw 021 


1862,  Jan.  iO.    Treasorcr  and  auditor..    407 
1878.V^b.22.    Treasnrsraad  aadltof..    417 


SUUtUm. 

1788,  Deo.  Bigamy 040 

Bnited  Ood$, 
YoL  1,  p.  01,  g  14.    Statute  of  Limita- 


tions 


178 


Cod$  1860. 

Oh.  60,g  80.    Suit  by  corporation  after 

dissolution 192 

Oh.67,tit  18.  §g  21. 28.  24.26,27.  Oharw 
tared  companies... 

Code  1878. 

Oh.  60,  g  81.    Suit  agsinst  corporation 

after  dissolution 191 

Oh.  67,  gg  28.  26.  27.    Ohartered  oompa- 

nies 198 

p.  984,  g  2.    Gambling  contract 176 

.Chap.  114.   g   1,  p.  890.    Fraudulent 

conveyances 702 

p.  000.  gg  8. 14.    SUtute  of  LimiUtions    177 
p.  1002,  ch.  140.  g  20.    Statute  of  Limi- 
tations      178 
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pty  for  one  trip  per  week,  atthou^  he  oonttD- 
ued  to  make  diXij  tripe  in  accordance  with  the 
expedited  achedme. 

The  difference  between  the  amoonta  paid  to 
the  claimant  under  this  last  order  and  the 
amomit  he  would  hare  received  under  the  al- 
lowance fixed  by  the  former  orders,  according 
to  the  stipulation  of  the  contracts,  constitutes 
the  prinapal  demand  in  the  present  suit  A 
abort  time  after  the  number  of  trips  was  in- 
creased on  the  first  route  from  six  to  seren  per 
week  it  was  reduced  back  to  six,  and  one 
month's  extra  pay  allowed  to  the  contractor  as 
indemidty  for  the  discontinuance.  The  peti- 
tion seta  up  a  demand  for  the  fifty  per  cent 
thereon,  wnidi  has  been  withheld  by  tne  Post- 
master-GkneraL 

Another  claim  set  up  in  the  petition  isfortlie 
amount  deducted,  as  forfeitures  alleged  to  be 
wronefully  imposed  by  the  Postmaster-Qeneral, 
for  fiulures  by  the  contractor  to  cause  the  mail 
to  be  carried  within  the  time  prescribed.  The 
petition  was  demurred  to,  and  this  appeal  is 
from  the  Judgment  of  the  court  sustaining  the 
demurrer. 

Mean.  A.  J.  WilUrd  and  8am1  M.  Lake 
for  appellant 

Mr.  Robert  A.  Howard,  At&UL  AU^ 
Oen.  for  appellee. 


Mr,  Ju9tic$  Laaufcr  deliverer  the  opinion  of 
the  court: 

The  contracts  in  question  were  made  in  con^ 
f orroity  with  the  proyisions  of  gf)  8960  and  8961 
of  the  Reyised  btatutes.  8e<kion  8960  is  as 
follows: 

"  Compensation  for  additional  service  in  car- 
rying the  mail  shall  not  be  in  excess  of  the  ex- 
act proportion  which  the  original  compensation 
bears  to  the  original  service;  and  when  any 
such  additionid  service  is  ordered,  the  sum  to 
be  allowed  therefor  shall  be  expressed  in  the 
order,  and  entered  upon  the  books  of  the  De- 
partment; and  no  compensation  shall  be  paid 
for  any  sdditional  regular  service  rendoed  be- 
fore the  issuing  of  such  order." 

Section  8961  provides: 

*'No  extra  allowance  shall  be  made  for  any 
increase  of  expeditibn  in  carrying  the  mail  un- 
less thereby  the  employment  of  additional  stock 
and  carriers  is  made  necessary,  and  in  such 
case  the  additional  compensation  shall  bear  no 
greater  proportion  to  the  additional  stock  and 
carriers  necessarily  employed  than  the  compen- 
sation in  the  original  contract  bears  to  the  stock 
and  carriers  necessarily  employed  in  its  execu- 
tion." 

All  the  orders  made  by  the  FMtmastei^Gen- 
eral,  subsequent  to  the  execution  of  these  con- 
tracts and  whilst  the  service  was  in  course  of 
performance,  were  made  after  the  Act  of  Con- 
gress of  April  7,  1880,  which  contained  this 
proviso: 

"Profrided,  That  the  Postmaster-General 
shall  not  hereafter  have  the  power  to  expedite 
the  service  under  any  ix>ntract  either  now  exist- 
ing or  hereafter  given,  to  a  rate  of  pay  exceed- 
ing fifty  per  centum  upon  the  contract  as  origi- 
nally let"    (81  Stat  at  L.  72.) 

The  Attorney-General,  construing  the  pro- 
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vision  last  quoted, in  aletter  to  the  Poatmaater- 
Generai,  dated  July  90,  1881,  held  that  '*The 
original  letting,  and  not  any  subsequent  in- 
crease of  service  and  pay,"  was  made  **thm 
standard  of  limitation."  It  was  in  conformltjr 
vrith  this  opinion  that  the  Postmaster-General 
withheld  from  the  appellant  the  60  per  cent  on 
the  expedited  service  under  his  contract 

We  think  it  Is  dear  that  the  language  of  tte 
proviso  mav  be  interpreted  in  accradanoe  wftik 
the  original  orders  of  the  Post  Ofltoe  Depart- 
ment and  pursuant  to  the  terms  of  the  con- 
tracts sued  on.  Those  orders  allowed  the  con- 
tractor, for  expedition.  60  per  cent  additional 
upon  tiie  sum  paid,  for  the  service  actuaUy 
performed.  These  allovirances  did  not  exceed 
60  per  cent  of  the  rate  of  compensation  fixed  b j 
the  contracts  as  originally  let,  though  they  did 
exceed  50  per  cent  of  the  sum  named  in  those 
contracts.  The  proviso  hi  express  terms  ref^n 
to  the  "rate  of  pay"  established  in  the  contracts 
as  originally  let;  and  it  Is  the  rate  of  pay,  not 
the  amount  expressed  in  the  first  contract, 
which  is  manifestly  intended  to  be  the  unit  oz 
computation. 

Our  construction  of  this  lecidation,  consid- 
ered in  pari  maUHa  with  t£e  provisions  of 
g§  8960  and  8961,  Is  this:  Section  8960  treaU 
uie  rate  of  pay  for  additional  service  as  defi- 
nitely fixed  1^  the  original  contract,  and  under 
its  provisions  the  compensation,  which  the 
contractor  Is  to  receive  for  each  extra  trip 
placed  upon  his  route,  is  to  bear  an  exact  pro- 
pcfftion  to  the  additional  aervice  performed; 
that  is,  it  is  to  be  based  upon  the  rate  estab- 
lished by  the  original  contract  Section  8961 
has  direct  reference  to  the  compensation  to  be 
paid  for  the  expedited  service,  and  expressly 
provides  that,  In  computing  such  compensa- 
tion, the  rate  of  pay  fixed  in  the  original  con- 
tract is  to  be  taken  as  the  standard  of  limita- 
tion, which  shall  not  be  exceeded.  These  two 
sections  left  it  vrithin  the  discretion  of  the 
Postmaster-Cteneral  to  expedite  the  service  to 
an  hidefinite  extent,  and  to  allow  a  pro  rata 
compensation  therefor.  Tlie  proviso  added  in 
1880  was  clearly  inteuded  to  limit  that  discre- 
tion by  providing  that  thereafter  he  should  not 
have  authority  to  expedite  the  service,  under 
any  contract,  beyond  60  per  cent  of  the  rate 
fixed  in  the  original  contract  The  circum- 
stances under  which  COD  tracts  for  the  trans- 
portation of  the  mails  are  awarded,  we  thiuk, 
sustain  this  construction.  Such  awards  are 
made  after  public  advertisemeut,  and  upon 
competitive  bids;  and  it  is  presumed  that  the 
contract  price  is  at  as  low  a  rate  as  can  be  made 
oonristently  with  a  proper  performance  of  8e^ 
vice.  In  the  present  case,  it  appears  from  the 
record  that  the  actual  cost  of  the  expedition  or- 
dered upon  the  single  one  of  the  seven  weekly 
trips  upon  the  second  route  was  more  than  60 
per  cent  of  the  aggregate  sum  named  in  the 
original  contract  The  interpretation  on  which 
the  last  order  is  based  assumes  that  Congress 
intended  to  leave  with  the  Postmaster-General 
the  power  to  exact  from  a  contractor  seven 
times  the  service  stipulated  In  the  contract  as 
originally  let  end  to  allow  but  60  per  cent 
compensation  on  the  amount  named  in  that 
contract. 

The  construction  contended  for  by  the  ap> 
pellant  is  in  harmony  with  the  previous  legisla- 
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APPEAL  fron  a  Judgment  of  the  Court  of 
CUae,  fottalnliig  a  demturer  toapetltioQ 
for  beltiioe  due  for  eenrlcee  for  carrylDg  the 
Unttcd  Stnlce  maile.    JZfwrtidL 


Stateoient  l^  Mr,  JuMiee 

The  appeUent,  George  AUmao,  oo  the  81it 
or  Jammiy,  18B6,  iltod  a  petitioD  b  the  Court 
or  Ctainw  agalnet  the  United  States  asking 
JudgoMot  for  the  mm  of  $8,607,18,  which  he 
alk^ed  wae  the  halanoe  due  for  eerrioei  ren* 
dflied  hj  him  under  twooontracta  forcanring 
the  .Uaited  Btatei  mafl  from  Julj  1,  1878,  to 
Xohr  1*1888. 

B  appaaiB  frooi  tbi  aCatemeota  of  the  oetitlon 
Aat  tba  appellant  carried  the  maUa  ror  four 
jaan  over  each  of  two  rootea,  No.  48,810  and 
lla  48jm,  mder  tbcM  oontrada  entmd  into 
wtt  the  Puilmiilu  -Qeocral,  and  in  conformity 
to  tba  crdan  aohnqoeot^  iHoed  l^  him. 
WUkt  tba  Hriceewefa  being  rendmd,  the 
Piart—lg  OeDCf  al,  in  the  ezerieiia  of  autbor- 
Mif  aapiewijr  rMtrred  in  theee  oontracta,  by 
MooHrifv  ofdera,  inocaeed  the  number  of  ^pa 
fm  week  co  both  rootee:  oo  the  flrat  by  rala- 

mcs. 


inff  the  number  from  dx  to  iCTen  tripe  per  week 
(afterwards  reduced  back  to  six),  and  on  the 
second  by  raisioff  the  number  from  one  to  seTcn 
tripsperweek.  For  this  increase  he  aUowed  the 
contractor  a  pro  rata  increase  of  compensation; 
raidnjr  Uie  pay  on  the  first  /oute  to  a  rate  of 
86,888.88  per  annum  for  increasing  the  ^pa 
fromsix  to  seTen  a  week  and  on  the  second  routo 
$4,888  for  the  increase  from  one  to  se?en  trips  a 
week.  Thia  increased  compensation  was  paid 
by  the  Department,  and  is  not  invohred  in  this 
litigation,  except  as  incidental  to  another  de- 
mand bereinafler  stated.  On  both  these  routes 
the  Postmaster- Qeneral  increased  the  rate  of 

rd  l^  shortening  the  running  time  between 
termini;  on  the  first,  from  88  to  88  hours 
per  trip,  sad  on  the  second,  from  84  to  18  hours 
per  trip.  In  consideratlnn  of  this  increased  ex- 
pediticm,  addidooal  pay  was  aUowed  the  con- 
tractor on  the  first  route,  82,619. 16  per  annum, 
and  on  the  aeoond  route,  $2,446.60  per  annum, 
for  the  additional  stock  and  carriers  thus  ren- 
dered necessary.  This  aUowance  was  com- 
puted at  the  rate  of  60  per  cent  of  the  annual 
sum  paid,  in  accordance  with  tiie  contract,  for 
the  serrioes  expedited,  and  was  less  than  the 

Sroportionate  increase  of  the  cost  of  the  serrice 
einanded  by  the  changes  in  the  schedule,  sc- 
cording  to  the  sworn  statements  of  the  con- 
tractor. 

On  the  first  of  Auffust,  1881,  the  Postmaster- 
General  promulgatea  an  order  reducing  aU  the 
allowances  for  tne  increased  expedition  hereto- 
fore recited,  and  directed  that  the  60  per  cent 
paid  to  the  contractor  for  such  service  should 
be  computed  upon  Uie  serrice  rendered  at  the 
time  the  contracts  were  entered  into  before  any 
additional  trips  had  been  ordered  oo  either 
route,  and  not  upon  the  serrice  as  actually  ex- 
pedited. This  order  nuJcing  the  reduction  did 
not  dianae  the  number  of  tnpa  on  either  of  the 
routes.  The  contractor  was  still  required  to 
make  dalty  tripe  on  the  seoond  route,  and  to 
make  these  tripe  upon  the  expedited  schedule. 
The  effect  of  the  order  was  simply  to  reduce 
his  compensation  in  the  case  of  the  first  route 
to  60  per  cent  upon  the  pay  of  six  trips  onlv»  In  • 
stead  of  seren  per  week;  and  in  the  case  of  the 
second  roote,its  effect  was  to  allow  him  the  com- 
penaation  at  the  rate  of  60  per  cent  uoq«  tbs 
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pty  for  ODe  trip  per  week,  altbou^  he  oontiD' 
ued  to  make  d^y  tripe  in  accordanoe  with  the 
expedited  achediue. 

The  differenoe  between  the  amonnts  paid  to 
the  daimani  under  this  last  order  and  the 
amount  he  would  hare  received  imder  the  al- 
lowance fixed  by  the  former  orders,  according 
to  the  stipulation  of  the  contracts,  constitutes 
the  prinapel  demand  in  the  present  suit.  A 
^ort  time  after  the  number  of  trips  was  in- 
creased on  the  first  route  from  six  to  seven  per 
week  it  was  reduced  back  to  six,  and  one 
month's  extra  pay  allowed  to  the  contractor  as 
indemni^  for  the  discontinuance.  The  peti- 
tion sets  up  a  demand  for  the  fifty  per  cent 
thereon,  wnich  has  been  withheld  by  tne  Post- 
master-GeneraL 

Another  claim  set  up  in  the  petition  Is  for  the 
amouDt  deducted,  ss  forfeitures  alleged  to  be 
wroDfif  ully  imposed  by  the  Postmaster-General, 
for  fiulures  by  the  contractor  to  cause  the  mail 
to  be  carried  within  the  time  prescribed.  Tlie 
petition  was  demurred  to,  and  this  appeal  is 
from  the  Judgment  of  the  court  sustaining  the 
demurrer. 

Mean.  A.  J.  WilUrd  and  8am1  M.  Lake 
for  appellant 

Mr.  Robert  A.  Howard,  At&UL  AU^ 
Oen.  for  appellee. 


Mr.  Juitie$  Laaufcr  deliverer  the  opinion  of 
the  court: 

The  contracts  in  question  were  made  in  con^ 
f orroity  with  the  provisions  of  ?%  8960  and  8961 
of  the  Revised  Statutes.  Section  8960  is  as 
follows: 

"  Compensation  for  additional  service  in  car- 
rying the  mail  shall  not  be  in  excess  of  the  ex- 
act proportion  which  the  original  compensation 
bears  to  the  original  service;  and  when  any 
such  additional  service  is  ordered,  the  sum  to 
be  allowed  therefor  shall  be  expressed  in  the 
order,  and  entered  upon  the  books  of  the  De- 
partment; and  no  compensation  shall  be  paid 
tor  any  sdditional  regular  service  rendered  be- 
fore the  issuing  of  such  order." 

Section  8961  provides: 

*'No  extra  allowance  shall  be  made  for  any 
increase  of  expeditibn  in  carrying  the  mail  un- 
less thereby  the  employment  of  additional  slock 
and  carriers  is  made  necessaiy,  and  in  such 
case  the  additional  compensation  shall  bear  no 
greater  proportion  to  the  additional  stock  and 
carriers  necessarily  employed  than  the  compen- 
sation in  the  original  contract  bears  to  the  stock 
and  carriers  necessarily  employed  in  its  execu- 
tion.- 

All  the  orders  made  by  the  Postmaster-Gen- 
eral, subsequent  to  the  execution  of  these  con- 
tracts and  whilst  the  service  was  in  course  of 
performance,  were  made  after  the  Act  of  Con- 
gress of  April  7,  1880,  which  contained  this 
proviso: 

"Provided,  That  the  Postmaster-General 
shall  not  hereafter  have  the  power  to  expedite 
the  service  imder  any  ix>ntract  either  now  exist- 
ing or  hereafter  given,  to  a  rate  of  pay  exceed- 
ing fifty  per  centum  upon  the  contract  as  origi- 
n&j  let"    (21  Stat  at  L.  72.) 

The  Attorney-General,  construing  the  pro- 
68 


vision  last  quoted,  in  a  letter  to  the  Postmaster- 
General,  dated  July  20,  1881,  held  that  ''The 
original  letting,  and  not  any  subsequent  in- 
crease of  servioe  and  pay,"  was  made  "the 
standard  of  limitation."  It  was  in  conformi^ 
vrith  this  opinion  that  the  PoatmasterGeneru 
withheld  from  the  appellant  the  60  per  cent  on 
the  expedited  service  under  his  contract 

We  think  it  is  clear  that  the  language  of  tha 
proviso  mav  be  interpreted  in  acoradanoe  with 
the  original  orders  of  the  Post  Office  Depart- 
ment and  pursuant  to  the  terms  of  the  con- 
tracts sued  on.  Those  orders  allowed  the  con- 
tractor, for  expedition.  60  per  cent  additional 
upon  the  sum  paid,  for  the  service  actually 
performed.  These  allovirances  did  not  exceed 
60  pet  cent  of  the  rate  of  compensation  fixed  by 
the  contracts  as  originally  let,  though  they  did 
exceed  60  per  cent  of  m  sum  named  in  those 
contracts.  The  proviso  hi  express  terms  reffrt 
to  the  ''rate  of  pay"  established  in  the  contracts 
as  originally  let;  and  it  is  the  rate  of  pay,  not 
the  amount  expressed  in  the  first  contract^ 
which  is  manifestly  intended  to  be  the  unit  of 
computation. 

Our  construction  of  this  lecislation,  consid- 
ered in  pari  maUHa  with  t£e  provisions  of 
g§  8960  and  8961,  Is  this:  Section  8960  treaU 
tne  rate  of  pay  for  additional  service  as  deft- 
nitefy  fixed  1^  the  original  contract,  and  under 
its  provisions  the  compensation,  which  the 
contractor  is  to  receive  for  each  extra  trip 
placed  upon  his  route,  is  to  bear  an  exact  pro- 
portion to  the  additional  service  performed; 
that  is,  it  is  to  be  based  upon  the  rate  estab- 
lished by  the  original  contract.  Section  8961 
has  direct  reference  to  the  compensation  to  be 
paid  for  the  expedited  service,  and  expressly 
provides  that,  in  computing  such  compensa- 
tion, the  rate  of  pay  fixed  in  the  original  con- 
tract is  to  be  taken  as  the  standard  of  limita- 
tion, which  shall  not  be  exceeded.  These  two 
sections  left  it  within  the  discretion  of  the 
Postmaster-General  to  expedite  the  service  to 
an  hidefinite  extent,  and  to  allow  a  pro  rata 
compensation  therefor,  Tlie  proviso  added  in 
1880  was  clearly  intended  to  limit  that  discre- 
tion by  providing  that  thereafter  he  should  not 
have  authority  to  expedite  the  service,  under 
any  contract,  beyond  60  per  cent  of  the  rate 
fixed  in  Uie  or^rinal  contract  The  circum- 
stances under  which  contracts  for  the  trans- 
portation of  the  mails  are  awarded,  we  think, 
sustahi  this  construction.  Such  awards  are 
made  after  public  advertisement,  and  upon 
competitive  bids;  and  it  is  presumed  that  the 
contract  price  is  at  as  low  a  rate  as  can  be  made 
ocmristenUy  with  a  proper  performance  of  se^ 
vice.  In  the  present  case,  it  appears  from  the 
reccnd  that  the  actual  cost  of  the  expedition  or- 
dered upon  the  single  one  of  the  seven  weekly 
trips  upon  the  second  route  was  more  than  fliO 
per  cent  of  the  aggregate  sum  named  in  the 
original  contract  The  interpretation  on  which 
the  last  <mler  is  based  assumes  that  Congress 
intended  to  leave  with  the  Postmaster-General 
the  power  to  exact  from  a  contractor  seven 
times  the  service  stipulated  in  the  contract  as 
originally  let,  and  to  allow  but  60  per  cent 
compensation  on  the  amount  named  in  that 
contract 

The  construction  contended  for  by  the  ap- 
I  pellant  is  in  harmony  with  the  previous  legisla- 
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ought  not  to  haTe  and  maintain  liis  said  ac- 
tion/' etc 

Tliis,  upon  argument,  was  overruled  Novem- 
ber 8, 1888,  the  District  Judge  filing  his  opinion 
thereon  January  8, 1884,  which  thus  condudes: 
'*  In  the  case  at  bar  I  am  of  opinion  that  the 
express  covenant  of  warranty  is  independent 
of  the  covenant  of  seisin  implied  by  the  statute, 
and  that  an  action  may  do  maintained  upon 
the  latter,  and  can  only  be  met  by  plea  and 
proof  of  good  title  in  the  mntor  at  the  time 
of  the  execution  of  the  deed." 

On  the  16th  of  May,  1884,  the  defendants 
filed  two  pleas,  alles:ing,  in  the  first,  that  at 
the  time  of  making  the  deed  the  grantors  were 
seised  and  possessed  of  the  said  real  estate, 
with  full  power  and  authority  to  convey  ac- 
cording to  the  effect  of  the  deed  ;  and,  in  the 
second,  that  at  the  time  of  making  the  said 
deed  the  grantors  '*  were  lawfully  seised  of  an 
indefeasible  estate  and  in  possession  of  a  title 
in  fee  simple  in  and  to  the  said  real  property, 
and  then  had  good  ri^htand  full  power  to  con- 
vey the  same"  accordmg  to  the  form  and  effect 
of  said  deed.  The  plaintiff  demurred  to  Uie  first 
of  these  pleas,  the  court  sustained  the  demurrer, 
and  the  case  went  to  trial  on  the  issue  made  up 
on  the  second  plea.  Evidence  was  given 
on  behalf  of  the  plaintiff  tending  to  show  that 
the  United  States  had  assumed  ownership  and 
control  over  all  the  land  in  controversy  and  had 
disposed  of  a  portion  of  the  same,  and  that  the 
defendants  daimed  that  the  land  had  been 
granted  by  Spain  or  Mexico  to  one  Sandoval, 
who  devised  it  to  one  of  his  relatives,  from 
whom  it  had  descended  to  the  grantor  of  de- 
fendant Lewis,  but  that  the  claim  of  Sandoval 
had  never  been  presented  to  any  tribunal  or 
oliScer  of  the  United  States  for  adjudication. 
All  the  documentary  evidences  of  title  offered 
on  defendants'  behalf,  except  the  will  of  San- 
doval and  papers  relaong  thereto,  bore  date  in 
1870  or  subsequent  thereta  Tne  oral  testi- 
mony tended  to  show  that  Sandoval  and  his 
descendants  were  in  possession  of  the  land  for 
a  number  of  years,  probably  from  the  date  of 
the  Treaty  of  Quadalupe  Hidalgo. 

Plaintiff  admitted  that  he  was  put  into  pos- 
tession  of  the  land  and  had  never  been  dis- 
turbed in  the  possession,  and,  in  effect,  that 
he  had  never  made  demand  for  restoration  of 
the  consideration  money  or  what  might  have 
been  expended  for  improvements,  nor  had  any 
demand  been  made  on  him  to  surrender  the 
land  prior  to  the  commencement  of  the  suit, 
nor  had  he  offered  to  rescind  or  to  restore  the 
land.  The  court  refused  to  admit  the  muni- 
ments of  title  relied  on  by  the  defendants,  and 
charged  the  jury  as  follows:  "There  is  no 
quesuon  of  fact  in  this  case  for  you  to  pass 
upon.  There  are  only  questions  of  law  which 
it  is  the  duty  of  the  court  to  pass  upon,  and 
the  entire  respondbiliQr  of  P&ssine  upon  such 
questions  is  with  the  court.  The  court  in- 
structs the  Jury  that  it  is  their  duty,  under  the 
law  and  the  evidence  in  this  case,  to  find  a  ver- 
dict for  the  plaintiff  and  assess  his  damages  at 
the  sum  of  $5,888.88,  being  the  amount  of  the 
money  paid  by  him  for  the  land  in  question." 
The  jury  returned  a  verdict  accordinglv,  and 
motions  for  a  new  trial  and  in  arrest  ox  judg- 
ment were  made  bv  the  defendants  and  sever- 
ally overruled,  ana  Judgment  rendered  on  the 
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verdict  The  case  was  carried  by -appeal  to 
the  supreme  court  of  the  Territory,  which 
court  reversed  the  Judgment  of  the  district 
court  and  dismissed  the  cause,  from  which 
Judgment  of  the  supreme  court  the  pending 
writ  of  error  was  prosecuted.  The  supreme 
court  of  the  Territory  held  that  the  eftect  of 
the  introduction  into  the  deed  of  an  express 
covenant  of  warranty  is  to  deny  to  the  pur- 
chaser the  benefit  of  the  statutory  covenant  of 
seisin  and  said  :  "  As  there  is  no  pretense  in 
this  case  of  an  eviction  or  any  claim  whatever 
of  a  breach  of  the  covenant  of  warranty,  it  fol- 
lows that  the  action  cannot  be  maintained,  and 
that  it  was  error  in  the  court  below  to  order  a 
verdict  for  the  plaintiff,  and  in  overrulUig  the 
motion  in  arrest  of  Judgment.'' 

Jftfttn.  J.  H.  MeOowan  and  0.  W.  Eo^ 

comb,  tot  plaintiff  in  error: 

The  warranty  found  in  the  deed  docs  not 
exclude  the  statutory  covenants,  but  these 
must  be  considered  as  express  covenants,  hav- 
ing the  same  effect  as  though  written  in  full 
in  the  instrument. 

Alexander  v.  SehreibeTjJQ  Mo.  460 ;  Browr^ 
ing  V.  Wright,  2  Bos.  &  P.  14;  H&weU  v.  Rich- 
arde,  11  East,  638 ;  Bender  v.  Fromberger,  4  U. 
8.  4  Dall.  436  (1 :  898) ;  Funk  v.  Voneida,  11 
Serg.  &  R.  109;  Broton  v.  Tomlinson,  2 
Greene  (Iowa)  525 ;  Hesse  v.  Stevenson,  8  Ek>a. 

6  P.  565 ;  Gaintford  v.  Qrimth,  1  Saund.  59  ; 
Qmiih  V.  Oompton,  8  Bam.  <&  Ad.  189 ;  liofhuek 
V.  Dupuy,  2  Ala.  685 ;  Oates  v.  CaldweU,  7 
Mass.  68 ;  Ckirver  v.  Louthain,  88  Ind.  530 ; 
Kent  V.  CantraU,  44  Ind.  452  ;  Bush  v.  Person, 
69  U.  S.  18  How.  82  (15  :  278). 

The  statutory  covenant  of  seisin  Is  a  general 
covenant,  unrestricted  by  words  found  in  the 
second  statntory  covenant. 

Brou>nt%g  v.  Wright,  2  Bos.  «&  P.  18;  Dth 
wMy.  Oraig,  16  U.  S.  2  Wheat  45(4:  180); 
Peters  V.  Ornbb,21  Pa.  460;  Bou>e  v.  Heath,  28 
Tex.  619 ;  Morrison  v.  Morrison,  88  Iowa,  78 ; 
Sumner  Y,  Williams,  8  Mass.  162. 

The  covenant  of  seisin  is  broken,  if  at  all,  as 
soon  as  it  is  made. 

Mng  V.  Oilson,  82  m.  848 ;  Boss  v.  Turner, 

7  Ark.  182 ;  AlboU  v.  Allen,  14  Johns.  24B ; 
Moore  v.  Merrill,  17  N.  H.  75 ;  Logan  v.  Moul" 
der,l  Ark.  818. 

,The  plaintiff,  in  an  action  on  the  covenant 
of  seisin,  need  only  declare  the  breach,  and  is 
not  required  to  aver  either  eviction  or  damages. 

Pollard  V.  Dteightji  U.  8.  4  Cranch,  421 
(2:  666);  MiieheU  v.  Baeen,  4  Oonn.  495;  Ham- 
ilton V.  Wilson,  4  Johns.  72;  Lot  v.  Thomas, 
2N.  J.  L.  407:  PringU  v.  Witten,  1  Bay,  256; 
Share  v.  Anderson,  7  Serff.  &  R.  48. 

Messrs.  Samuel  SheUabar^er  and  J.  M. 
Wilson,  for  defendants  in  error. 

Mr,  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Assuming  that  defendants  in  error  failed  to 
sustain  their  plea  that  they  '*  were  lawfully 
seised  of  an  indefeasible  estate,  and  in  posses- 
sion of  a  title  in  fee  simple  in  and  to  the  said 
real  property,  and  then  had  good  right  and  full 
power  to  convey  the  same,"  counsel  for 
plaintiff  in  error  state  their  position  *'  in  the 
following  propositions :  1.  The  covenant  of 
warranter  which  is  found  written  in  the  deed 
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does  not  exclude  tlie'  statutotr  oovenants; 
tbeae  latter  must  be  coDBidered  as  express 
oorenaota,  having  the  same  effect  at  though 
wzitten  out  In  full  in  the  instrument  of  con- 
feyanoeL  X  The  statutory  covenant  of  sei- 
ris  la  a  general  covenant,  unlimited  hj  any 
lestrletive  words  found  in  the  second  statutory 
covenant  8.  The  covenant  of  seisin  is  broken, 
!fataIl,assoonasitismade.  4.  Theplaintiff 
is  only  reqoired  to  declare  its  breach,  and  need 
ndtber  aver  eviction  or  damages.  6.  The  bur- 
den of  proof  Is  on  defendant.  6.  The  measure 
of  damages  Is  the  purchase  money  and  in- 


The  defendants  in  error  by  their  deed  entered 
Into  a  ^neral  covenant  of  warranty,  but  it  is 
daimed  that  in  virtue  of  the  statute  they  are 
to  be  held  in  addition  to  a  general  covenant  of 
sebin,  a  limited  covenant  as  to  incumbrances, 
and  a  general  covenant  of  further  assurance. 

The  statute  relied  on  is  as  follows: 

"  The  words  '  bargained  and  sold,'  or  words 
to  the  same  effect,  in  all  conveyances  of  heredi- 
tary real  estate,  unless  restricted  in  express 
terms  on  the  part  of  the  person  conveying  tho 
wame,  himself  and  bis  heirs,  to  the  person  to 
whom  the  property  is  conveyed,  his  heirs  and 
assignees,  shall  he  limited  to  the  following 
effect:  Firtt.  That  the  grantor,  at  the  time  of 
the  execution  of  said  conveyance,  is  possessed 
of  an  irrevocable  possession  in  fee  simple  to  the 
l»operty  so  conv^ed.  /Second.  That  the  said 
real  estate,  at  the  time  of  the  execution  of  said 
conveyance,  is  free  from  aU  incumbrance  made 
or  suffered  to  be  made  by  the  grantor,  or  by 
«Dv  person  claiming  the  same  under  him. 
Tkird,  For  the  greater  security  of  the  person, 
his  heirs  and  assignees,  to  whom  sud  read 
estate  is  conveyed  by  the  grantor  and  his 
hdn,  suits  may  be  instituted  uie  same  as  if  the 
conditions  were  stipulated  in  the  said  convey- 
ance.** Compiled  Laws,  New  Mexi'^  1884, 
i  2750,  p.  1806. 

The  lani^iage  used  is  somewhat  amfalgaous, 
arising,  as  the  Supreme  Court  of  the  Territory 
informs  us,  from  the  section  having  been  orig- 
inally enacted  in  Spanish  from  English  and 
then  retranslated,  but  we  are  content  with  the 
view  of  that  court  that  **  hereditary  reel  estate  " 
Beans  real  estate  of  inheritance,  and  "  possessed 
of  an  Irrevocable  possession  in  fee  simple" 
neana  seised  of  an  indefeasible  estate  in  fee 
simple. 

At  common  law,  in  the  transfer  of  estates  of 
freehold  by  deed,  a  warranty  was  implied 
from  the  wofd  of  feoffment,  deai,  and  from  no 
other  word;  and  from  words  of  barfl;ainand 
sale  merely  no  covenant  was  Impliea  in  any 


In  1707,  the  Statute  of  6  Anne,  chap.  85.  was 
enacted,  of  which  the  80th  section  is  as  follows: 

'*  In  an  deeds  of  bargain  and  sale  hereafter 
enrolled  in  pursuance  of  this  Act,  whereby 
sny  estate  of  mheritance  in  fee  simple  is  limit- 
ed to  the  bargainee  and  his  heirs,  the  words 
'grant,  bargain  and  selV  shall  amount  to,  and 
be  construed  and  adjudged  in  all  couru  of 
Jodicatore  to  be,  express  covenants  to  the  bar- 
ntnee  and  his  heurs  and  assigns,  from  the 
bargsinor  for  himself,  his  heirs,  executors  and 
administrators,  that  the  bargainor,  notwith- 
standing any  act  done  by  him,  was  at  the  time 
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of  the  execution  of  such  deed  seised  of  the 
hereditaments  and  premises  thereby  granted, 
baigained,  and  sold,  of  an  indefeasible  estate 
In  fee  simple,  free  from  all  incumbrances  (rent 
and  services  due  to  the  lord  of  the  fee  only  ex- 
cepted), and  for  quiet  enjoyment  thereof 
against  the  bargainor,  h!s  heirs  and  assigns, 
and  all  claiming  under  him,  and  also  for  fur- 
ther assurance  thereof  to  be  made  by  the  bar- 
gainor, his  heirs  and  assigns,  and  all  claiming 
under  him,  unless  the  same  shall  be  restrained 
and  limited  by  express  particular  words  con- 
tained in  such  deed;  and  that  the  bargainee,' 
his  heirs,  executors,  administrators,  and  as- 
signs, respectively,  shall  and  may,  in  any  ac- 
tion to  be  brought,  assign  a  breach  or  breaches 
thereupon,  as  they  miffbt  do  In  case  such  cove- 
nants were  expressly  inserted  in  such  bargain 
and  sale." 

And  in  1715  an  Act  was  i>assed  by  the 
Colony  of  Pennsylvania,  entitled  **  An  Act  for 
Acknowledging  and  Recording  of  Deeds,"  of 
which  the  6th  section  declared  that: 

"  All  deeds  to  be  recorded  in  pursuance  of 
this  Act,  whereby  any  estate  of  inheritance  in 
fee  simple  shall  hereafter  be  limited  to  the 
grantee  and  his  heirs,  the  words ^rran^,  bargain, 
sell,  shall  be  adjudged  an  express  covenant  to 
the  grantee,  his  heirs  and  assigns,  to  wit,  that 
the  grantor  was  seised  of  an  indefeasible  estate 
in  fee  simple,  freed  from  incumbrances  done 
or  suffered  from  the  grantor  (except  the  rents 
and  services  due  to  the  lord  of  the  fee),  as  also 
for  quiet  enjoyment  against  the  grantor,  his 
heirs  and  aligns,  unless  limited  oy  express 
words  contained  in  such  deed,  and  that  the 
grantee,  his  heirs,  executors,  admlidstrators, 
snd  assigns,  may  in  any  action  assign  breaches 
as  If  suda  covenants  were  expressly  Inserted." 

In  Orats  v.  EwaU,  8  Binney,  08,  the  con* 
struction  of  this  statute  was  carefully  consid' 
ered,  and  TUghman,  0.  /.,  in  delivering  the 
opinion,  said:  **  The  meaidng  is  not  clearly 
expressed;  but  I  take  it  to  be  a  covenant  .  .  . 
that  the  estate  was  indefeasible  as  to  any  act  of 
the  grantor.  For  if  It  was  intended  that  the 
covenant  should  be  that  the  grantor  was  seised 
of  an  estate  absolutely  indefeasible,  it  was  im- 
proper to  add  the  subsequent  words  'freed 
from  incumbrance  done  or  suffered  by  him.'  .  . 
The  words  'sdsed  of  an  indefeasible  estate  in 
fee  simple '  are  to  be  considered,  therefore,  as 
not  standing  alone,  but  in  connection  with  the 
words  next  following,  '  freed  from  incum- 
brances done  or  suffeied  from  the  grantor.'  I 
am  the  more  convinced  that  this  was  the  inten- 
tion of  the  Legislature,  by  comparing  the  ex- 
pressions in  this  Act  with  the  80th  section  of 
the  Statute  of  6  Anne,  chap.  85,  which  contains 
provisions  on  the  same  subject,  and  was  evi- 
dently in  the  eye  of  the  persons  who  framed 
our  law.  The  British  statute  makes  use  of 
more  words,  and  the  intention  Is  more  clearly 
expressed.  It  declares  that  the  words  *grant, 
bargain  and  sell'  shall  amount  to  a  covenant 
that  the  bargainor,  notwithstanding  any  act 
done  by  him,  was  at  the  time  of  the  execution 
of  the  deed  seised  of  an  indefeasible  estate  in 
fee  simple,  etc  Our  law  seems  intended  to  ex- 
press the  substance  of  the  British  statute  in 
fewer  words,  and  has  fallen  into  a  degree  of 
obscurity,  which  is  often  the  consequence  of 
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pty  for  one  trip  per  week,  altbou^  he  contiD' 
ued  to  make  diXij  tripe  in  accordanoe  with  the 
expedited  ichedme. 

The  differenoe  between  the  amounts  paid  to 
the  claimant  under  this  last  order  and  the 
amount  he  would  haTe  received  imder  the  al- 
lowance fixed  by  the  former  orders,  according 
to  the  stipulation  of  the  contracts,  constitutes 
the  principal  demand  in  the  present  suit  A 
^ort  time  after  the  number  of  tripe  was  in- 
creased on  the  first  route  from  six  to  seven  per 
week  it  was  reduced  back  to  six,  and  one 
month's  extra  pay  allowed  to  the  contractor  as 
indemni^  for  the  discontinuance.  The  peti- 
tion sets  up  a  demand  for  the  fifty  per  cent 
thereon,  wnich  has  been  withheld  by  tne  Post- 
master-GkneraL 

Another  claim  set  up  in  the  petition  Is  for  the 
amount  deducted,  ss  forfeitures  alleged  to  be 
wronfif  ully  imposed  by  the  Postmaster-General, 
for  fiulures  by  the  contractor  to  cause  the  mail 
to  be  carried  within  the  time  prescribed.  The 
petition  was  demurred  to,  and  this  appeal  is 
from  the  Judgment  of  the  court  sustaining  the 
4demurrer. 

ifotrs.  A.  J.  WilUrd  and  8am1  M.  Lake 
for  appellant 

Mr.  Robert  A.  Howard,  AmkL  AU^ 
Oen.  tat  appellee. 

Mr.  Juwtm  Laaufcr  deliverer  the  opfadon  of 
the  court: 

The  contracts  in  question  were  made  in  oon^ 
f orroity  with  the  provisions  of  gf)  8960  and  8961 
of  the  Revised  Statutes.  8e<^on  8960  is  as 
follows: 

"  Compensation  for  additional  service  In  car- 
rying the  mail  shall  not  be  in  excess  of  the  ex- 
act proportion  which  the  original  compensation 
bears  to  the  original  service;  and  when  any 
such  additional  service  is  ordered,  the  sum  to 
be  allowed  therefor  shall  be  expressed  in  the 
order,  and  entered  upon  the  books  of  the  De- 
partment; aud  no  compensation  shall  be  paid 
for  any  addition^  regular  service  rendered  be- 
fore the  issuing  of  such  order." 

Section  8961  provides: 

*'No  extra  allowance  shall  be  made  for  any 
increase  of  expeditibn  in  carrying  the  mail  un- 
less thereby  the  employment  of  additional  stock 
and  carriers  is  made  necessaiy,  and  in  such 
case  the  additional  compensation  shall  bear  no 
greater  proportion  to  the  additional  stock  and 
carriers  necessarily  employed  than  the  compen- 
sation in  the  original  contract  bears  to  the  stock 
and  carriers  necessarily  employed  in  its  execu- 
tion.- 

All  the  orders  made  by  the  Postmaster-Gen- 
eral, subsequent  to  the  execution  of  these  con- 
tracts and  whilst  the  service  was  in  course  of 
performance,  were  made  after  the  Act  of  Con- 
gress of  April  7,  1880,  whidi  contained  this 
proviso: 

"Pnmded,  That  the  Postmaster-General 
shall  not  hereafter  have  the  power  to  expedite 
the  service  undm  any  ix>ntract  either  now  exist- 
ing or  hereafter  given,  to  a  rate  of  pay  exceed- 
ing fifty  per  centum  upon  the  contract  as  origi- 
nJly  let"    (21  Stat  at  L.  72.) 

The  Attorney-General,  construing  the  pro- 
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vision  last  quoted,  in  a  letter  to  the  Postmaster- 
General,  dated  July  20,  1881,  held  tiiat  *«Tho 
original  letting,  and  not  any  subsequent  in- 
crease of  service  and  pay,"  was  made  "the 
standard  of  limitation,"  It  was  in  conformity 
vrith  tills  opinion  that  the  Postmaster-General 
withheld  from  the  appellant  the  60  per  cent  on 
the  expedited  service  under  his  contract 

We  think  it  Is  dear  that  the  language  of  tha 
proviso  mav  be  interpreted  in  acoradanoe  vrith 
the  original  orders  of  the  Post  Office  Depart- 
ment and  pursuant  to  the  terms  of  the  con- 
tracts sued  on.  Those  orders  allowed  the  con- 
tractor, for  expedition.  60  per  cent  additional 
upon  the  sum  paid,  for  the  service  actually 
performed.  These  allovirances  did  not  exceed 
60  per  cent  of  the  rate  of  compensation  fixed  by 
the  contracts  as  originally  let,  though  they  did 
exceed  60  per  cent  of  m  sum  named  in  those 
contracts.  The  proviso  in  express  terms  tetfon 
to  the  ''rate  of  pay"  established  in  the  contracts 
as  originally  let;  and  it  is  the  rate  of  pay,  not 
the  amount  expressed  in  the  first  contract^ 
whidi  is  manifestiy  intended  to  be  tha  unit  of 
computation. 

Our  construction  of  this  lecislation,  consid- 
ered in  pari  maiBrta  with  tae  provisions  of 
g§  8960  and  8961,  Is  this:  Section  8960  tieato 
tne  rate  of  pay  for  additional  service  as  defi- 
nitdy  fixed  oy  the  original  contract,  and  under 
its  provisions  the  compensation,  which  the 
contractor  is  to  receive  for  each  extra  trip 
placed  upon  his  route,  is  to  bear  an  exact  pro- 
pcfftion  to  the  additional  service  performed; 
that  is,  it  is  to  be  based  upon  the  rate  estab- 
lished by  the  original  contract  Section  8961 
has  direct  reference  to  the  compensation  to  be 
paid  for  the  expedited  service,  and  expressly 
provides  that,  In  computing  such  compensa- 
tion, the  rate  of  pay  fixed  in  the  original  con- 
tract is  to  be  taken  as  the  standard  of  limita- 
tion, which  shall  not  be  exceeded.  These  two 
sections  left  it  within  the  discretion  of  the 
Postmaster-Cteneral  to  expedite  the  service  to 
an  hidefinite  extent,  and  to  allow  a  pro  rata 
compensation  therefor,  Tlie  proviso  added  in 
1880  was  clearly  inteoded  to  limit  that  discre- 
tion by  providing  that  thereafter  he  should  not 
have  authority  to  expedite  the  service,  uoder 
any  contract,  beyond  60  per  cent  of  the  rate 
fixed  in  the  ortnnal  contract  The  circum- 
stances under  which  cootracts  for  the  trans- 
portation of  the  mails  are  awarded,  we  think, 
sustain  this  construction.  Such  awards  are 
made  after  public  advertisement,  and  upon 
competitive  bids;  and  it  is  presumed  that  the 
contract  price  is  at  as  low  a  rate  as  can  be  made 
ocmristentiy  vrith  a  proper  performance  of  se^ 
▼Ice.  In  the  present  case,  it  appears  from  the 
reccnd  that  the  actual  cost  of  the  expedition  or- 
dered upon  the  single  one  of  the  seven  weekly 
trips  upon  the  second  route  was  more  than  tSb 
per  cent  of  the  aggregate  sum  named  in  the 
original  contract  The  interpretation  on  which 
the  last  order  is  based  assumes  that  Coogress 
intended  to  leave  with  the  Postmaster-General 
the  power  to  exact  from  a  contractor  seven 
times  the  service  stipulated  In  the  contract  as 
originally  let  and  to  allow  but  60  per  cent 
compensation  on  the  amount  named  in  that 
contract 

The  coDStruction  contended  for  by  the  ap- 
pellant is  in  harmony  with  the  previous  legisla- 
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which  they  never  inteDded  to  iDcur;*  that  the  WILLIAM  P.  ABENDROTH,  T%f.  inBrr. 

rale  it  familar  that  "the  expression  of  one  v, 

IhfaigiBtheexdiisionofaDotheT;- and  "Where  ABRAHAM  VAN  DOLSEN  bt  ai^ 
the   grantor  inserts  a  coyenant  of   general 

warranty,  and  omits  all  other  covenants,  that  (SoeS.  C.  BeporterM  ed.  (»-76.) 
It  must  have  heen  his  intention  to  bind  him- 
self alone  by  the  covenant  he  has  inserted;"  Abdication  cf  bankruptcy  of  a  firm— effect 
that  imder  the  statutory  covenant  "The  breach  of,  on  ipecial  paHner—etatute—etay  of  pro- 
occurs,  if  at  all,  apon  Uie  delivery  of  the  deed,  eeeding§—IietJD  York  statute— releoie  in  bank- 
whilst  under  the  covenant  of  general  warrantv  ruptey, 
a  breach  only  takes  place  upon  an  eviction; 

and  that  "if  the  grantor  were  to  write  out  this  ^  -^  adjudication  of  the  bankruptcy  of  a  llrnw 

■taUitory  covenant  hi  a  deed,  and  also  insert  a  ^f  ®' **>*  membeiB  in  whoae  name  the  firm  wa* 

covenaDt  of  genetal  warranty,  it  would  present  fJ!^i!?^!!!?  *°  t^!^^^^^^?''^^  *"^ 
._  jiiiT_-_..i  ^t-M^ti^^  <i.  «Va»  u -Bf  J.^m  kw  In^  them  alone,  to  which  a  special  partner  was  not 

t7^^^^^  ?^?^'  "f  i^®?«   ^  Il.^?^15?  a  party,  does  not  estop  a  oSpartnSshlp  creditor 

that  act  appear  tobe  his  totention  that  both  fj^itttoff  up  the  uiblllty  ofwch  spkslal  part- 

'  J       covenants  snould  be  operative.    In  such  a  case  ner  imposed  upon  him  by  the  statute  for  noncom* 

the  court  would  have  to  give  eHect  to  each,  so  pUance  with  its  provisions. 

far  as  it  was  not  limited  l^  the  other."  Sl   The  statute  in  flzlnff  the  liability  of  a  special 

Theee  views  strike  us  as  sensiblie  and  lust,  partner,  on  account  of  noncompliance  with  its 

and  we  concur  with  the  supreme  court  of  the  provlsloostdoesnotchan^hisspedalpartnershli^ 

Teiritory  in  its  approval  of  them.  l^^to  *  general  one,  but  simply  makes  him  liable  aa 

Chancellor  Kent  pointed  out  In  his  Com-  •  general  partner  to  creditors. 

mentaries  the  danger  from  importing  toto  a  ^  The  pendency  of  proceedings  in  bankniptcy 

deed  express  oovei^ts  created  (K^  statute,  "of  w»n«taflrm  is  not  a  good  plea  in  abatement  in  an. 

^^^^?f  ^^^         Ai:     1          ^^    "'j            '     iM  action  against  a  special  partner  of  the  firm  against 

imposition  upon  ^e  ignorant  and  unwary  tf  ^j^^m  the  proceedings  are  not  taken;  the  latter 

imy  covenant  Dejmplied,  that  Is  not  sUpulated  therefore  is  not  entitled  to  a  stay  of  proceedinga 

m  cletf  and  precise  terms.  in  the  aoUon,  which  the  statutogives  for  the  pro- 

The  covenant  of  warranty  and  that  of  seisin  tecHon  of  the  bankrupt. 

or  of  ri^t  to  con v^  are  not  equivalent  cove-  i.  in  an  action  under  the  New  York  statute  to  ren- 

nantiL    Delect  of  ntle  wiU  sustain  an  action  der  a  special  partner  liable  for  the  firm  debts  by 

upon  the  one,  while  disturbance  of  poesession  reason  of  his  failure  to  comply  with  the  statute  in 

is  requlrite  to  lecaver  upon  the  other.    And  we  reference  to  limited  partnerships,  the  action  being 

cannot  hold  that  Lewis  and  wife,  in  covenant-  agatost  all  the  members  of  the  firm,  it  Issuffloient 

faig  for  quiet  enjoyment,  faitended  to  be  bound  Ii??S*,?*?'iSt  ^-SSIS^^^^ 

5r  a  coTOiant  ouuide  of  their  express  airree-  ^^,  *?*  *^  i!,"l    ^^^SI**®  5^?®     *  T^^ 

IZJT*    ii!iAit  .^i^*  i.*«^         luVTfiu!,  Si^  omissions  which  rendered  him  liable  as  such. 

ment,  which  might  impc^  a  liabUiQr  upon  j^  ^  discharge  in  bankruptey  does  not  release 

ygP  <";  Inrtant  their  deed  was  execut^  and  ^ny  person  liable  for  the  same  debt  with  the  bank- 

delivered. ,  Covenants  of  seisin  and  of  good  rupt,  either  as  partner.  Joint  contractor,  surety 

right  to  convey  are  broken,  if  at  all,  when  the  or  otherwise. 

deed  Is  delivered;  and  if  the  grantor  is  not  well  r^o.  229.] 

seised,  or  if  he  has  not  the  power  to  convey,  an  Argued  April  If  26,1889,  Decided  May  13,1889. 

action  at  once  accrues. 

But  as  Douglass  was  in  possession  when  he  JN  ERROR  to  the  Court  of  Common  Pleas  of 

commenced  his  action,  it  does  not  appear  to  be  1  the  City  and  County  of  New  York,  affirm- 

material  to  him   whether  he  stends  upon  the  hig,  on  appeal,  a  judgment  of  the  Ci^  Court 

covenant  of  general  warranty  in  the  deed  or  of  and'  remitting  the  judgment  to  the  latter  court 

seisin  in  the  statute.  for  enforcement.    Affirmed, 

While  the  Supreme  Court  of  Missouri  has  The  facts  are  stated  in  the  opinion. 
held  that  the  covenant  created  by  the  statute  Mr,  Wm.  H.  Arnouz  for  plaintiff  in  error, 
may  be  imposed  upon  a  grantor,  notwithstand-  Mr.  Carlisle  Norwood,  Jr.,  for  defend- 
ing he  has  warranted  generally  in  the  convey-  ants  in  error, 
snce,  vet  the  rule  is  there  equally  well  settled. 

that  tne  statutonr  covenant  of  seisin  is  merely  Mr.  Justice  Lamar  delivered  the  opinion  of 

a  covenant  for  indemnity,  and  that  nominal  the  court:                                                               [871. 

damages  only  are  recoverable  until  the  estate  This  writ  of  error  brings  before  the  court  for 

conveyed  is  defeated  or  real  injury  sustained,  review  a  judgment  of  the  Court  of  Common 

Dickson  v.  Desire,  28  Mo.  151;  GoUier  v.  Qam-  Pleas  for  the  City  and  County  of  New  Yorl^. 

Ue,  10  Mo.  467.  afflrminK  on  appeal,  a  judgment  of  the  City 

In  that  view  the  grantee  is  protected  by  the  Court  of  New   York.    The  former  is,  under 

general  covenant  of  warranty  substantially  to  the  New  York  Code  of  Civil  Procedure,  the 

Uie  same  extent  as  by  the  statutory  covenant,  highest  court  of  the  State  to  which  a  decision 

and  the  conclusion  is  strengthened  that  where  of  the  latter  court  may.  as  a  matter  of  right,  be 

one  is  expressly  inserted  in  the  deed  the  other  cairied  by  appeal  for  reversal  or  affirmance, 

oueht not  tobe  implied.  The  federal  question  involved  relates  to  the 

)i          Lewis  and  wife  had  Uie  rif  ht  to  contract  that  construction  A  the  Bankrupt  Act  of  March  2. 

their  grantee  should  not  hola  possession  of  the  1867. 

property  and  at  the  same  time  compel  them  to  On  the  18th  of  June.  1877,  the  defendants  in 

return  the  purchase  money;  and  in  either  aspect  error  filed  in  the  Marine  Court  of  the  City  of 

there  coulo  be  no  substontial  recovery  here.  New  York,  now  known  as  the   City  Court 

•  The  judgment  of  the  Supreme  Court  qf  the  Tsr-  of  New  York,  a  complaint  against  Wiil'am  P. 

ritory  is  o^JIkvud.  Abendroth,  John  Qrifflth  and  George  W.  Wuu 
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dram,  in  which  they  alleged  "that  at  the  times 
hereinafter  mentioned  the  '^.efendants  were  co- 
partners in  husiness,  carrying  on  such  business 
ui  the  City  of  New  York  under  the  firm  name 
and  style  of  Qriffith  &  Wundram;  that  on  or 
about  the  7th  day  of  Au^t,  1872,  at  the  City  of 
New  York,  the  said  defendants,  in  and  under 
their  said  firm  name  of  QrifQth  &  Wundram, 
made  their  certain  promissory  note  in  writing, 
bearing  date  on  that  day,  whereby  they  prom- 
ised, uiree  months  after  the  date  thereof,  to 
pay  to  the  order  of  Van  Dolsen  &  Arnott,  these 
plaintiffs,  the  sum  of  nine  hundred  ^  dollars, 
and  thereupon  delivered  said  note  to  these 
plaintiffs;  that  plaintiffs  are  the  holders  and 
owners  of  said  note,  and  the  said  note  is  wholly 
unpaid;  wherefore,  plaintiffs  demand  judgment 
against  the  defendants  for  the  sum  oi  nine 
hundred  M^  dollars,  with  interest  from  the  10th 
daj  of  November,  1872,  and  for  the  costs  of 
this  action." 

The  defendant  Abendroth  alone  appeared 
and  filed  his  answer,  which,  after  denying  the 
partnership  as  alleg(K]  in  the  complaint,  set  up 
as  a  further  defcuse  that  it  was  a  limited  part- 
nership under  the  name  of  QriflSth  &  Wun- 
dram, of  which  Qritnthand  Wundram  were  the 
general  partners  and  he  a  special  partner  onlv, 
and  as  such  special  partner  entitled,  under  the 
statutes  of  New  York,  to  exemption  from  lia- 
£68]  bility  for  engagements  of  the  firm  as  a  general 
partner. 

For  a  third  defense  he  pleaded,  in  bar  and 
abatement,  that,  prior  to  the  commencement  of 
the  suit,  certain  bankruptcy  proceedings  had 
been  instituted  in  the  District  Court  of  the 
United  States  forthe  Southern  District  of  New 
York,  in  bankruptcy,  wherein  an  adjudication 
of  bankruptcy  of  the  said  firm,  of  GriflSlth  & 
Wundram  was  duly  rendered  by  said  court,,  and 
wherein  it  was  also  declared  and  adjudged  that 
said  John  Griffith  and  Qeorgt  W.  Wundram, 
the  bankrupts  in  said  bankruptcy,  were  the 
general  partners,  and  the  defendant  Abend- 
roth was  the  special  partner  thereof. 

The  case  was  tried  before  a  jury,  which,  un- 
der the  direction  of  the  court,  found  in  favor 
of  the  plaintiffs  for  the  amount  claimed,  with 
interest,  and  judgment  was  entered  accord- 
ingly. Upon  appeal  the  ludgment  was  af- 
firmed. To  reverse  that  afiormance  this  writ  of 
error  was  sued  out 

From  the  evidence  in  this  case  it  appears  that, 
on  the  28d  of  December,  1870,  Abendroth, 
GrifflUi  and  Wundram  formed  a  limited  part- 
nership under  the  statutes  of  New  York,  under 
the  firm  name  of  Griffith  &  Wundram,  in 
which  Griffith  and  Wundram  were  designated 
the  general  partners  and  Abendroth  the  specdal 
partner.  All  the  requirements  of  the  statute, 
as  to  the  signing  and  publication  of  the  articles, 
filing  of  the  c^ficate  and  affidavit  and  pub- 
lishing the  same,  were  strictly  complied  with, 
except  that  the  capital  contributed  oy  the  spe- 
cial  partner  was  not  paid  in  cash,  as  stated  in 
the  affidavit,  but  by  a  post-dated  check  pavable 
eight  days  after  its  execution,  and  cashed  in  ten 
clays  from  its  date,  the  day  after  the  firm  went 
into  business.  Such  misstatement  in  the  affi- 
davit was  held  bv  the  court  of  appeals  of  that 
State  to  render  the  special  partner  liable  as  a 
general  nartner  for  the  engagements  of  the 
wrm,  anoer  the  following  pronsionsOf  the  stat- 


ute  authorizing  the  formation  of  limited  part* 
nerships: 

"And  if  any  false  statement  be  nuule  in  such 
certificate  or  affidavit  all  the  persons  interested 
in  such  partnership  shall  be  liable  for  all  the 
engagements  thereof  as  general  partners." 

On  the  80th  of  November,  1872,  Wundram 
presented  his  petition  in  bankruptcy  to  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  setting  forth  that  he 
was  a  member  of  the  copartnersnip  consisting 
of  himself  and  John  Griffith,  carrying  on  busi- 
ness under  the  firm  name  of  Griffith  &  Wun- 
dram within  that  judicial  district;  that  the 
members  of  said  copartnership  were,  jointly 
and  severally,  unable  to  pay  ttieir  debts;  and 
with  the  other  averments  usual  in  such  peti- 
tions. The  usual  schedules  were  annexed  to 
the  petition.  No  mention  was  made  of  Abend- 
roth in  the  petition,  but  in  the  schedule  he  was 
stated  to  be  one  of  the  creditors  of  the  firm,  as 
were  also  the  defendants  in  error  here,  Van 
Dolsen  &  Arnott.  Upon  this  petition  an  order 
was  issued  requiring  Griffith  to  show  cause, 
etc.  It  contained  no  reference  to  Abendroth, 
and  was  not  directed  to  him  nor  served  upon 
him.  After  due  proof  of  service  on  Griffith, 
the  adjudication  in  bankruptcy  was  made  in 
these  words:  "It  is  adiudged  that  John  Griffith 
and  George  W.  Wundram  and  the  copartner- 
ship of  Griffith  &  Wundram  became  bankrupt 
.  .  .  before  the  filing  of  the  petition,  and  they 
are  therefore  declar^  and  adjudged  bankrupts 
accordingly." 

It  is  proper  to  note  here  that  m  uM  adjudi- 
cation tfiere  is  no  reference  to  Abendroth  as  a 
partner,  either  general  or  special;  and  no  des- 
ignation of  the  firm  as  a  limited  partnership. 
The  usual  warrant  of  seizure  of  the  estate  of 
the  bankrupt,  the  assignment  of  assets  to  the 
register  in  oajikruptcy,  the  notice  to  creditors, 
and  the  first  meeting  of  the  creditors,  all  fol- 
lowed in  the  regular  order  of  such  prooeedings. 
Abendroth  was  chosen  bv  the  creditors  as  as- 
signee in  bankruptcy,  and  accepted  the  office, 
with  the  approval  of  the  judge.  Upon  the 
face  of  the  return  it  appears  that  Van  Dolsen 
and  Arnott  did  not  take  any  part  in  the  selec- 
tion of  the  assignee.  At  the  second  meeting  of 
the  creditors  Joseph  McDonald  &  Co.,  orat- 
ors of  the  bankrupts,  presented  a  petition  to  the 
register  in  bankrupt!:^,  setting  forth  Uiat  two 
days  before  the  filing  of  the  petition  in  bank- 
ruptcy certain  of  the  creditors  had  agreed  to 
sell  their  claims  to  Abendroth  at  twen^-five 
cents  on  thedoUar,  had  afterwards  proved  their 
debts  in  bankruptcy,  and  had  then  assigned  the 
same  to  Abendroth.  They  asked  that  Aben- 
droth should  not  receive  any  dividend  upon 
said  assigned  claims,  and  that  the  proof  of  them 
should  M  expunged,  and  the  claims  disallowed. 

An  order  was  made  for  a  hearing  on  the  pe- 
tition before  the  register,  five  days'  notice  being 
first  given  to  the  creditors  whose  clahns  were 
thus  opposed.  Van  Dolsen  and  Arnott  were 
not  among  such  creditors,  and  it  is  not  con> 
tended  that  they  received  the  notice  above  men* 
tioned.  The  register,  having  heard  the  case, 
made  his  report  to  the  bankruptcy  court,  in 
which  he  presented  the  questions  that  came  be- 
fore him;  amonff  others,  whether  the  debts  ai- 
signed  to  Abenoroth  should  be  dinllowed  be- 
cause he  was  a  special  partner  in  the  bankrupt 
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cj  flnn.  the  petitloiiers  relying  upon  a  pfovis- 
ioB  of  tbe  statutes  of  New  York,  in  relation  to 
limited  jnrtnersbips,  that  no  special  partner, 
«soeDt  m  particular  cases,  therein  specified, 
«ou]a  be  allowed  to  claim  as  creditor,  in  case 
of  the  bankruptcy  of  the  partnership,  until  the 
claims  of  all  the  other  creditors  of  the  partner- 
flhip  should  be  satisfied.  The  Register  reported 
his  opinion  to  be  that,  in  respect  to  these  as- 
aij^ed  claims,  Abendroth  stocMl  in  the  shoes  of 
Ills  assignors,  and  was  a  creditor  as  their  repre- 
sentative, and  in  no  other  character.  Upon 
this  report  of  the  Register,  the  Judge  of  the  Dis- 
trict Court  adjudgea  that  Abendroth  was  enti- 
tled to  receive  a  dividend  on  the  assigned 
claims,  and  that  they  ought  not  to  be  expunged 
or  diminished.  It  appears  that  Abendroth  and 
McDonald  &  Co.  had  both  proved  debts,  but 
that  Van  Dolsen  and  Amott  were  not  among 
Che  creditors  making  such  proofs. 

The  counsel  for  plaintiff  in  error  does  not 
contend  that  this  coiurt  should  disregard  the 
construction  which  the  courts  of  New  York 
have  given  to  the  statutes  of  that  State  author- 
izing the  formation  of  limited  partnerships; 
nor  does  he  deny  that  Abendroth  incurred,  at 
the  formation  of  the  partnership,  a  statutory 
liability  for  the  debts  of  the  firm,  by  the  mis- 
etatemcnt  in  the  affidavit  respecting  the  time 
and  manner  of  putting  in  his  capita?  as  a  spe- 
cial partner.  But  he  contends  that  the  plaint- 
iffs are  estopped  from  setting  up  this  liability 
1^  tbe  proceedings  in  bankruptcy,  above  re- 
cited, which  he  claims  had  the  effect  of  an  ad- 
judication hindinf  upon  them  that  no  such  lia- 
oiUty  existed.  This  contention  involves  two 
propositions:  fmt^  that  as  Wundram's  petition 
against  Griffith  alleged  that  the  two,  Griffith 
and  Wundram,  compoesd  the  firm,  it  clearly 
meant  that  they  were  all  of  the  copartners;  and 
that  accordingly  the  adjudication  must  be  held 
to  have  been  an  adjudication  of  the  fact  that 
Abendroth  was  not  a  member  of  the  firm. 

We  have  seen  that  through  the  entire  pro- 
ceedings in  bankruptcv,  from  the  inception  to 
the  adjudication,  inclusive,  nothing  appears 
affirmatively  or  negatively  with  regard  to 
Abendroth's  memberahip  of  the  firm,  no  refer- 
ence to  him  of  any  kind  in  the  adjudication, 
and  nothine  in  regard  to  him,  except  as  a 
creditor  in  the  schedule  annexed  to  the  petition. 
We  concur  in  the  opinion  of  the  court  below 
that  the  connection  of  Abendroth  with  the  part- 
nership was  not  a  matter  in  issue,  nor  a  point 
in  controversy  upon  the  determination  of  which 
the  adjudication  was  rendered. 

An  adiudication  in  bankruptcy  partakes  in 
part  of  the  nature  of  a  judgment  in  rem,  and 
mpart  of  the  nature  of  a  judgment  inpersanam. 
With  re^ird  to  the  estate  of  tbe  bankrupt  debt- 
or, whicn  has  been  by  the  court's  warrant  of 
seizure,  or  by  the  surrender  of  the  debtor, 
brouj^t  within  the  possession  and  jurisdiction 
of  the  court,  its  orders,  decrees,  and  judgments 
as  to  the  right  and  title  to  the  property,  or  as 
to  the  disposition  of  it  among  tbe  parties  inter- 
ested, are  binding  upon  all  persons  and  in  every 
court  As  a  determination  of  tbe  legal  status  of 
the  bankrupt,  or  of  the  relations  of  the  creditors 
lo  both,  its  judgment  is  conclusive  in  all  courts 
where  it  is  pleaded.  But  as  a  determination  of 
the  l^al  status  of  a  person  not  a  b&nbupt,  and 
who  was  not  a  party  to  the  proceeding,  and 


whose  status  as  a  bankrupt  has  never  been  a 
question  before  the  court,  it  unquestionably  is 
not  binding  upon  any  person  not  a  party  to 
such  proceeding.  In  the  cases  dted  by  the 
counsel  for  plaintiff  in  error,  the  adjudication 
either  determined  the  legal  status  of  the  bank- 
rupt debtor  or  related  to  the  bankrupt  estate 
brought  within  the  lurisdiction  of  the  court. 
In  this  case  the  petition  neither  asserted  nor  de- 
nied that  Abendroth  was  a  member  of  the 
bimkrupt  firm.  No  process  was  served  upon 
him  to  show  whether  he  was  or  was  not  such 
member;  nor  did  he  himself  voluntarily  appear 
and  petition  to  be  declared  tbe  oneor  tbeomer. 

In  our  opinion  an  adjudication  of  the  bank- 
ruptcy of  a  firm,  and  of  the  members  in  whose 
name  the  firm  was  doing  business,  in  a  bank- 
rupt proceeding  affecting  them  alone,  to  which 
a  special  partner  was  not  a  party,  does  not  es- 
top a  copartnership  creditor  from  setting  up 
the  liability  of  such  special  partner  imposed 
u^n  him  b^  the  statute  for  noncon^libnce 
with  its  provisions.  ^ 

Tbe  second  ground  involved  in  tne  conten- 
tion of  the  plamtiff  in  error  is,  that  there  was, 
in  the  sutMs^uent  proceedings  before  the  Regis- 
ter, an  express  aajudication  that  Abendroth 
was  a  special  partner  and  not  a  ge!^i'al  partner; 
and  that  this  adjudication  was  binding  upon 
all  tbe  creditors,  mcluding  the  plaintiffs  below 
in  this  action.  We  think  this  contention  un- 
tenable. The  question  before  the  Register  in 
that  proceeding  was,  whether  tbe  proof  of  the 
claims  referred  to  should  be  expunged,  and  the 
dividends  upon  them  disaUowed  to  Abendroth. 
In  his  report  to  the  court  he  expresses  his  opin- 
ion to  be  that  neither  the  fact  that  Abendroth 
was  the  assignee  in  bankruptcy,  nor  the  fact 
that  he  was  a  special  partner  in  tbe  firm,  pre- 
cluded him  ttom  drawing  his  share  of  dividends 
in  the  claims  refened  to.  This  was  certainly 
not  an  adjudication  by  the  court  that  he  was  a 
special  pajtner.  The  District  Judge  in  the  or- 
der made  by  him  did  not  pass  on  any  question 
discussed  in  the  report  of  the  Register,  except 
his  conclusion  that  the  claims  assigned  to 
Abendroth,  as  aforesaid,  ought  not  to  be  ex- 
punged or  diminished,  and  that  he  was  entitled 
to  the  dividends  on  them;  and  he  so  ordered. 
The  order,  relating  as  it  did  exclusively  to  a 
question  as  to  tbe  distribution  of  the  assets  of 
tbe  firm,  contained  no  feature  of  an  adjudica- 
tion with  respect  to  Abendroth's  copartnership. 
Indeed,  it  is  manifest  from  an  examination  of 
the  Register's  report  that  he  did  not  consider 
that  the  question  as  to  whether  Abendroth  was 
or  was  not  a  special  partner  bad  any  material 
bearing  on  the  question  as  to  how  the  money 
in  the  nands  of  tbe  assignee  should  be  distrib- 
uted among  the  creditor^.  In  either  case  he 
considered  that  tbe  claim  should  not  be  ex- 
punged or  diminished.  But  even  if,  for  the 
sake  of  argument,  we  concede  that  this  last  or- 
der of  the  Judge  was  in  effect  an  adjudication 
that  Abendroth  was  a  special  partner,  there  is 
nothing  in  tbe  judgment  of  the  court  below 
which  denies  its  validity.  The  latter  judgment 
also  holds  Abendroth  to  be  a  special  partner, 
and  as  such  liable,  under  the  statute,  in  the 
same  manner  that  be  would  be  if  he  were  a 
general  partner.  This  is  shown  in  the  opinion 
of  the  court,  which  very  properly  holds  that 
the  statute,  in  fixing  this  liability  on  account  of 
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noQComplianoe  with  Its  provisional  does  not 
,  change  his  special  partnership  into  a  general 
one,  but  simply  makes  him  liable  as  a  general 
partner  to  creditors.  AH  his  relations  to  his 
copartners,  and  their  obligations  growing  out 
of  their  relation  to  him  as  a  special  partner,  re- 
main unimpaired.  If  before  the  nrm  became 
'  bankrupt  he  had  been,  under  his  statutory  lia- 
bility, forced  to  pay  a  bill  or  note,  or  other 
general  debt  of  the  firm,  he  would  hare  been 
entitled  to  indemnity  from  his  partners,  and 
could  hare  recovered  back  from  them  the 
amount,  with  legal  interest  thereon.  The  view 
present^  by  the  Court  of  Appeals  of  New  York 
upon  this  point,  in  the  case  of  Durant  y.  Abend- 
roth,  07  N.  T.  182, 144,  is^^ear  and  satisfactory: 

^'Notwithstanding  the  erroneous  statement 
in  the  affidavit  as  to  the  payment  of  the  capital, 
the  partnership  was,  in  form,  a  limited  partner- 
ship, and  subject  to  all  the  rules  applicable  to 
•ucn  partnersnips.  If  u  had  undertaken  to 
make  an  assignment  with  preferences,  sadi  as- 
signment could  not  have  been  sustained  on  the 
ground  of  the  violation  of  the  statute.  That 
yiolation  could  be  taken  advantage  of  only  hj 
creditors,  sod  its  consequence  nmply  was  to 
give  them  recourse  against  the  special  partner 
personally,  as  if  he  hi^  been  a  general  partner." 

Another  ground  relied  on  for  rerersal  is,  that 
the  penden<7  of  the  proceedinffs  in  banknipU^ 
Ss  a  good  plea  in  abatement  of  this  action.  Sec- 
tion 5106  of  the  Raviied  Statutes,  dtad  in  tap- 
ix>rt  of  this  propositioii«  formerly  section  21  of 
the  Ad  of  Hiudi  2, 1867,  chap.  176, 14  Stat 
at  L.  626,  provides  that  "No  creditor  whose 
debt  is  provable  shall  be  allowed  to  prosecute 
to  final  judgment  any  suit  at  law  or  m  equity 
therefor  against  the  oankrupt,  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been 
determined;  and  any  such  suit  or  prooeedinM 
shall,  upon  the  application  of  the  nnlmipt,  be 
staved  to  ai^f^  the  determination  of  the  court 
in  bankruH  i  m  the  question  of  the  discharge." 

It  is  only  necessary  to  say  that  Abendroth 
was  in  no  sense  the  bankrupt  in  those  proceed- 
ings, nor  was  he  endeavoring  to  obtain  his  dis- 
'  charge  as  a  bankrupt  debtor  m  any  proceedings 
in  bankruptcy  pendine  at  the  time  this  action 
was  oommencecL  He  is  not  entitled,  therefore, 
to  any  stay  of  proceedings  which  the  statute, 
l^  its  own  express  terms,  provides  exdusively 
for  the  protection  of  the  iMinkrupt. 

The  mily  remaining  pdnt  relied  oo  bv  plaint 
iff  in  error  as  a  ground  for  reversal  of  the  Judg- 
ment bdow  is  that  the  defendants  were  sued  m 
the  action  as  general  partners,  and  the  ludg- 
ment  in  favor  of  the  plaintifls  determined  that 
they  were  general  partners;  and  that  the  adju- 
dication in  bankruptcy  of  Griffith  and  Wun- 
dram  was  a  judgment  against  the  two  partners, 
which  is  a  bar  to  any  action  subsequently 
brought  bj  the  creditor  against  the  two  aefend- 
ants  as  such  general  partners.  Against  this 
view  there  Is.  we  think,  an  insuperable  objec- 
tion. BvS 6118 of  the  Revised  Statutes, for- 
merly g  88  of  the  Ad  of  March  2, 1867,  chvp. 
176, 14  Stat  at  L.  688.  the  rule  of  the  common 
law,  as  dedared  by  this  court  in  Mason  v.  lU- 
dr€d,  78  U.  8.  6  Wall.  281  [18: 788],  that  a  Judg- 
ment against  one  upon  a  con  trad,  merely  joint, 
of  sevend  persons,  bars  an  action  against  the 
others  on  tne  same  oontrad,  is  rendered  entire- 
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ly  inapplicable  to  adjudications  in  bankruptcy. 
That  section  provides:  '*No  discharge  shall  re* 
lease,  discharge  or  affect  any  person  liable  for 
the  same  debt  for  or  with  the  bankrupt,  either 
as  partner,  joint  contractor,  indorser,  surety^ 
or  otherwise." 

If  the  discharge  of  the  two  bankrupt  part* 
ners,  which  is  the  final  judgment  in  the  pro- 
ceedings, cannot  estop  the  creditor  from  after- 
wards setting  up  the  liability  of  the  third  partner 
for  the  joint  debt,  clearly  the  other  and  previous 
adjudication  in  the  course  of  the  proceedings 
cannot  be  held  to  have  that  effect  Though 
the  action  in  the  coxa%  below  was  brougnt 
against  the  three  defendants,  the  jury  was  di- 
rected by  the  court  to  render  its  verdict  againsi 
Abendroth  alone,  and  the  judgment  was  en- 
tered up  against  him  alone,  thus  fully  recog- 
nizing the  validity  and  force  of  the  adjudica- 
tion of  bankrupt^  of  the  other  two  partnersi 
This  form  of  action  for.  enforcing  the  liability 
of  a  special  partner,  imposed  by  the  statute  of 
New  York,  has  been  decided  by  the  New  York 
Court  of  Appeals  to  be  the  proper  one  in  the 
cases  of  Durant  v.  Abendroth,  07  N.  Y.  182; 
Sharp  V.  Hukhineon,  100  N.  Y.  688Land  Du- 
rawt  V.  Ahendroth,  69  N.  Y.  148.  We  think 
these  decisions  are  correct 

IIU  Judgment  ^  the  Omrt  behw  U  affirmed. 

Mr,  Justice  Blatehford  took  no  part  in  the 
dedston  of  this  case. 
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t,  The  refusal  of  the  ooort  to  submit  aspedal 
diet  in  this  oaie,  as  provided  by  the  rales  of  pnuv 
tioe  in  the  State,  was  not  error. 

S.  Section  6  of  the  Aot  of  June  1,1871, 17  Stat  as 
L.  197,  was  not  intended  to  fetter  the  judge  in  the 
personal  disoharge  of  his  aoouscomed  dntles,  or 
to  trench  upon  the  common-law  powers  witb 
which  in  thftt  respect  be  Is  docbed. 

a  Id  so  action  oo  an  aoddenl  pollQf,Md,  thaS 
the  court  properly  instracted  the  ftof  that  the 
jumping  off  the  platform  was  the  means  bj  which 
the  injury  was  caused ;  tluit  the  question  was 
whether  there  was  anything  acddentsl«  unf  or^ 
seen,  invduntary,  unexpected,  in  the  act  of  jump- 
inff,  from  the  time  the  deceased  left  the  platform 
until  be  alighted  on  the  ground;  that  the  term  **ao- 
ddental*^  was  used  In  the  policy  In  Its  ordinary, 
popular  sense,  as  meaning  ^happening  by  chance; 
nnezpeotedly  taking  place;  not  aoooedlng  to  the 
usual  course  of  things;  or  not  as  ezpeeted;**  that  If, 
In  the  ad  which  preceded  the  Injury,  sonething 
unforeseen,  unexpected,  or  nnnsnal  occurred 
which  produced  thelnjury,tlien  the  tajory  result- 
ed through  accidental  aseans. 

L  A  recovery  at  law  could  be  had  on  the  poUcy  al- 
though the  contract  of  the  defendant  was  not  to 
pay  any  sum  abeolutdy,  but  only  to  levy  an  ss- 
sesiment  and  pay  over  the  prooeeAfc 

ft.  Where  the  pdley  does  not  make  the  peymeot 
of  sny  sum  contlngeot  on  an  assssMaent,  or  on  the 
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cy  ten,  the  petiUoDen  idying  upon  a  proTif- 
los  of  the  statutes  of  New  York,  in  relation  to 
timited  partnerahips,  that  no  special  partner, 
except  in  particular  cases,  therein  specified, 
€mM  be  allowed  to  daim  as  creditor,  in  case 
of  the  bankruptcy  of  the  partnership,  until  the 
4^1118  of  all  the  other  creoitors  of  ttie  partner- 
ahip  should  be  satisfied.  The  Register  reported 
hb  opinion  to  be  that,  in  respect  to  these  as- 
signed claims,  Abendroth  stood  in  the  shoes  of 
his  assignors,  and  was  a  creditor  as  their  repre- 
sentative, and  in  no  other  character.  Upon 
this  report  of  the  Register,  the  Judge  of  the  Dis- 
trict Court  adjudged  that  Abendroth  was  enti- 
tled to  receive  a  dividend  on  the  assigned 
daims,  and  that  they  ought  not  to  be  expunged 
or  diminished.  It  appears  that  Abendroth  and 
McDonald  &  Co.  had  both  proved  debts,  but 
that  Van  Dolsen  and  Amott  were  not  among 
the  creditors  making  such  proofs. 

The  counsel  for  plaintiff  in  error  does  not 
contend  that  this  court  should  disregard  the 
<»Qstmction  which  the  courts  of  New  York 
have  given  to  the  statutes  of  that  State  author- 
izing the  formation  of  limited  partnerships; 
nor  does  he  deny  that  Abendroth  incurred,  at 
Che  formation  of  the  partnership,  a  statutory 
liability  for  the  debts  of  the  firm,  by  the  mis- 
statement in  the  affidavit  respecting  the  time 
and  manner  of  putting  in  his  capital  as  a  spe- 
cial partner.  Bat  he  contends  that  the  plain t- 
iffo  are  estopped  from  setting  up  this  liability 
hy  the  proceedings  in  bankruptcy,  above  re- 
cited, which  he  claims  had  the  effect  of  an  ad- 
ludication  biDdinj^  upon  them  that  no  such  lia- 
bility existed.  This  contendon  involves  two 
propositions:  fint,  that  as  Wundram's  petition 
against  Glriffith  alleged  that  the  two,  Griffith 
and  Wundram,  composed  the  firm,  it  clearly 
meant  that  thev  were  all  of  the  copartners;  and 
that  according!^  the  adjudication  must  be  held 
to  have  been  an  adjudication  (rf  the  fact  that 
Abendrotb  was  not  a  member  of  the  firm. 

We  have  seen  that  through  the  entire  pro- 
CBedingi  in  bankruptcv,  from  the  inception  to 
the  adjudication,  inclusive,  nothing  appears 
affirmatively  or  negatively  with  regard  to 
Abendroth's  memberahip  of  the  firm,  no  refer- 
ence to  1dm  of  any  kind  in  the  adjudication, 
and  nothing  in  regard  to  him,  except  as  a 
creditor  in  the  schedule  annexed  to  the  pedtion. 
We  ooQCor  in  the  opinion  of  the  court  below 
that  the  connection  of  Abendroth  with  the  purt- 
nerahip  was  not  a  matter  in  issue,  nor  a  point 
in  controversy  upon  the  determination  of  which 
the  adjodicaoon  was  rendered. 

An  adiudication  in  bankruptcy  partakes  in 
part  of  the  nature  of  a  judgment  in  rem,  and 
mjpart  of  the  nature  of  a  judgment  in  personam. 
With  regard  to  the  estate  ofthe  bankrupt  debt- 
or, which  has  been  by  the  court's  warrant  of 
•d2ure»  or  by  the  surrender  of  the  debtor, 
brought  within  the  possession  and  Jurisdiction 
of  the  court,  its  orders,  decrees,  and  judgments 
as  to  tlie  right  and  title  to  the  property,  or  as 
to  the  disposition  of  it  among  the  parties  inter- 
ested, are  binding  upon  all  persons  and  in  every 
court  Asadetmninationof  theleffalstatnsof 
the  bankrupt,  or  of  the  relations  of  the  creditors 
to  boUi,  its  Jndraient  is  conclusive  in  aJl  courts 
where  ft  is  pleaoed.  But  as  a  determination  of 
the  iegtl  status  of  a  person  not  abankrupt,  and 
who  was  not  a  par^  to  the  proceeding,  and 


whose  status  as  a  bankrupt  has  never  been  a 
question  before  the  court,  it  unquestionably  is 
not  binding  upon  any  person  not  a  party  to 
such  proc^ding.  In  the  cases  cited  by  the 
counsel  for  plaintiff  in  error,  the  adjudication 
either  determined  the  legal  status  of  the  bank- 
rupt debtor  or  related  to  the  bankrupt  estate 
brought  within  the  iurisdiction  of  the  court 
In  this  case  the  petition  neither  asserted  nor  de- 
nied that  Abendroth  was  a  member  of  the 
buikrupt  firm.  No  process  was  served  upon 
him  to  show  whether  he  was  or  was  not  such 
member;  nor  did  he  himself  voluntarily  appear 
and  petition  to  be  declared  the  oneor  toeotker. 

In  our  opinion  an  adjudication  of  the  bank- 
ruptcy of  a  firm,  and  oi  the  members  in  whose 
name  the  firm  was  doing  business,  in  a  bank- 
rupt proceeding  affecting  them  alone,  to  which 
a  special  partner  was  not  a  party,  does  not  es- 
top a  copartnership  creditor  from  setting  up 
the  liability  of  such  special  partner  imposed 
upon  him  b^  the  statute  for  noncon^&tnce 
with  its  provisions.  f 

The  second  ground  involved  in  tne  conten- 
tion of  the  plaintiff  in  error  is,  that  there  was, 
in  the  subs^uent  proceedings  before  the  Regis- 
ter, an  express  adjudication  that  Abendroth 
was  a  special  partner  and  not  a  gecCi-al  partner; 
and  that  this  adjudication  was  binding  upon 
all  the  creditors,  including  the  plaintiffs  below 
in  this  action.  We  think  this  contention  un- 
tenable. The  question  before  the  Register  in 
that  proceeding  was,  whether  the  proof  of  the 
claims  referred  to  should  be  expunged,  and  the 
dividends  upon  them  disallowea  to  Abendroth. 
In  hii  report  to  the  court  he  expresses  his  opin- 
ion to  be  that  neither  the  fact  that  Abendroth 
was  the  assignee  in  bankruptcy,  nor  the  fact 
that  he  was  a  spedal  partner  in  the  firm,  pre- 
cluded him  from  drawmg  his  share  of  dividends 
in  the  claims  referred  to.  This  was  certainly 
not  an  adjudication  by  the  court  that  he  was  a 
raedal  purtner.  The  District  Judge  in  the  or- 
der made  by  him  did  not  pass  on  any  question 
discussed  in  the  report  of  the  Register,  except 
his  conclusion  that  the  claims  assigned  to 
Abendroth,  as  aforesaid,  ought  not  to  be  ex- 
punged or  diminished,  and  that  he  was  entitled 
to  the  dividends  on  them;  and  he  so  ordered. 
The  order,  relating  as  it  did  exclusively  to  a 
question  as  to  the  distribution  of  the  assets  of 
the  firm,  contained  no  feature  of  an  adjudica- 
tion with  respect  to  Abendroth's  copartnership. 
Indeed,  it  is  manifest  from  an  examination  of 
the  R^ister's  report  that  he  did  not  consider 
that  the  question  as  to  whether  Abendroth  was 
or  was  not  a  special  partner  had  anv  material 
beariuff  on  the  question  as  to  how  the  money 
in  the  hands  of  the  assignee  should  be  distrib- 
uted among  the  creditor!  In  either  case  he 
considered  that  the  claim  should  not  be  ex- 
punged or  diminished.  But  even  if,  for  the 
sake  of  argument,  we  concede  that  this  last  or- 
der of  the  Judge  was  in  effect  an  adjudication 
that  Abendroth  was  a  special  partner,  there  is 
nothing  in  the  judgment  of  the  court  below 
which  denies  its  validity.  The  latter  Judgment 
also  holds  Abendroth  to  be  a  special  partner, 
and  as  such  liable,  under  the  statute,  in  the 
same  manner  that  he  would  be  if  he  were  a 
general  partner.  This  is  shown  in  the  opinion 
of  the  court,  which  very  properly  holds  that 
the  statute,  in  fixing  this  liability  on  account  of 
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yean  of  age  at  tbe  time  of  his  deatb.  He  was, 
at  tbe  time  of  tbe  tnjory,  strong  and  robust, 
weirblngfrom  160  to  176  pouoda.  about  six  ttct 
bigS,  and  In  good  healtb.    Witb  two  othti 

Ebysiclans,  Dr.  Growell  and  Dr.  HlrschmanQ, 
e  visited  a  patieDl.  od  June  20tb,  1883,  who 
lived  Id  a  bouse  beblnd  a  drug  store.  On  com- 
ing out  of  (be  house  tbef  were  od  a  platform 
which  was  between  four  and  five  feel  from  tha 


aliebled  all  right    Dr.  Hiracbmann  leatiflea: 
"  Just  after  we  Dad  jumped  Dr.  Barry  Jumped, 


aad  I  aaked  hlro,  'Doctor,  are  70a  burtf  and 
he  said,  'Noj  not  much.'  I  have  an  iadlatiact 
recollection  of  bis  leaning  agalntt  tbe  platform 
when  he  Jumped,  hot  not  mlBdentlj  to  stata 


poaitivel;.  U  I  wen  to  Jomp  I  wonld  Jump 
and  atrlka  on  mj  (oea,  and  if  I  had  anv  distance 
to  Jump  would  allow  mj  kneea  to  gi*&    The 


waj  Dr.  Barij  came  down  it  souDiJed  to  oa  aa 
if  be  came  down  aolid  on  bia  lieela,  lo  moch  m> 
that  we  both  turned  atoond  and  remarked, 
'Doctor,  yon  came  dowo  beavtly.*  And  I 
aaked  bim,  'Are  yon  bnrlT'  and  he  satd,  'No; 
xot  much.  I  beard  the  Qoise.  It  wasasinn- 
Iw  Jump  and  sounded  like  aa  lowt  body.  We 
then wentwithhim tothedrugstore."  Hiracb- 
mann  drove  home  with  blm.  He  appeared  til 
00  (he  way,  and  when  be  arrived  home  was 
dlatreaaed  in  hia  atomach,  and  vomited,  and 
from  that  tbne  on  retained  nothing  on  hia 
atomacb,  and  paaaed  notbioK  but  decomposed 
blood  and  mnoua,  and  died  nine  days  after- 
warda.  There  waa  much  coDflfctlog  testimoQ  v 
as  to  the  cauae  of  death ,  and  as  to  whether  It 
resulted  from  duodenitii  or  a  tirlciure  of  Ibe 
ducdmum,  as  alleged  iu  tbe  complaint,  sod 
from  SD  iujury  caused  by  the  Jump.  Tbe  ia- 
auea  preaeoted  to  the  jury  sufficiently  appear 
from  the  charge  of  the  court. 

At  the  close  of  the  evideuce  od  both  sidea,  all 
«f  which  Is  set  forth  Id  thr  oill  of  eiceptiona, 
tbe  defendant  moved  the  court  to  direct  a  ver- 
dict for  it,  on  tbe  ground  that  there  was  no 
evideDce  to  sustain  acauseof  sctioD.  TheuM^ 
tloD  was  denied  and  the  defendant  excepted. 

Tbe  plaintiff  then,  by  leave  of  tbe  court, 
amended  her  complaint  by  all^uc  that,  at  itM 
time  of  Doctor  Barry'B  aeaUi,  and  from  that 
time,  and  for  tbe  balance  of  the  year  1888,  and 
including  tbe  time,  aa  provided  tor  in  the  pol- 
i^,  Id  wnich  the  asid  mauraoce  was  lo  bepoid 
to  tbe  plalntiil  bereio,  then  were  insured  by  it 
in  ctasa  AA,  the  aame  dasa  in  which  said  IJoo- 
tor  Barry  waa  at  the  time  insured,  4,808  mem- 
bers or  penooi  upon  whom  the  defendant 
could  have  levied  an  asaestment,  under  ita  by- 
laws and  rulea,  of  the  two  dollars  per  head, 
making  an  amount  exceeding  tbe  plaintUfe 
claim  of  $0,000.  Thla  amendment  was  objected 
10,  but  tbe  defendant  took  no  excuptlona. 

The  detendaot  then  demanded  that  tbe  oonrl 
aubmlt  a  apecial  verdict  In  tbe  case,  aa  pro- 
vided by  tbe  rules  of  practice  in  tbe  State  of 
Wisconain,  and,  as  a  queatlon  upon  anch  (pedal 
verdict,requcsledthecourt  to  aubmlt  the  follow- 
ing quealion  :    "Whether  the  death  of  Doctor 
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Banr  was  caused  l^  duodenitii."  The  de- 
mana  wu  refused  ana  the  defendant  excepted. 
The  defendant  then  asked  the  court  to  submit. 
In  oaDDection  with  the  general  verdict,  the 
special  question  as  to  whether  the  assured  died 
cs  duodeniti$.  The  request  was  refused  and 
tiie  ddendant  excepted. 

The  defendant  then  requested  the  court  to 
diarge  the  jfoaj  as  follows:  "  It  appears  from 
the  evidence  ui  this  case  that  by  the  policy  in 
nit  the  defendant  company  accepted  John  8. 
Barry  as  a  member  of  class  AA,  and  in  effect 
a^^reed  to  levy  an  aaessment  of  two  dollars 
upon  each  member  of  said  dass,  and  to  pay 
the  same  to  the  plaintiff  if  said  John  8.  Barry 
riiould  die  of  booUy  injuries,  effected  through 
external,  violent,  and  accidental  means,  but  m 
no  event  to  pay  more  than  $5,000.  Before  the 
pbmtiff  can  recover  in  this  case  she  must  show 
that  the  defendant,  when  it  received  the  proof 
of  death,  on  or  about  July  15th,  1888,  either 
bad  cash  on  hand  belonging  to  class  AA,  or 
levied  an  assessment  upon  the  members,  and  by 
that  means  the  defendant  received  money 
which  belonged  to  class  AA.  By  the  evidence 
hi  suit  it  appears  that  there  were  over  4,000 
monbers  belonging  to  class  AA  during  the 
months  of  Jime  and  July,  1888,  who  were  sub- 
ject to  assessment  of  two  dollars  per  man,  and 
that,  on  June  1st,  1888,  an  assessment  was 
made  upon  members  belonging  to  class  A  A, 
snd  that  on  June  29th,  1888,' the  defendant  had 
oo  hand  |2,080.15  belonging  to  class  AA,  and 
that  an  assessment  was  then  pending  and  in 
106]  process  of  collection.  This  evidence  does  not 
riiow  any  cash  on  hand  belonging  to  class  AA 
oo  July  16th  or  at  any  later  date;  nor  is  there 
any  other  evidence  in  the  case  which  would 
show  that  fact  or  that  any  assessment  was 
lefied.  Therefore  the  plaintiff  cannot  recover 
in  this  action,  and  you  are  instructed  tc  return 
a  verdict  for  the  aefendant"  The  court  re- 
fused to  give  this  instruction  and  tho  defend- 
ant excepted. 

The  defendant  then  separately  requested  tiie 
court  to  charge  the  Jury  to  find  for  tne  ^fend- 
aot  because  no  accident  within  the  true  Intent 
and  meaning  of  the  policy  occurred  to  Doctor 
Bany;  and  that  he  did  not  die  from  duodeni- 
Ui;  and  that  they  must  find  for  the  defendant 
If  be,  in  jumping,  alighted  squarely  on  his  feet, 
or  if  they  found  that  the  jump  did  not  result  in 
the  obstruction  or  occlusion  of  the  duodenum; 
and  that  there  was  no  evidence  of  any  wrench- 
ing, twisting,  or  straining  of  the  body  in  the 
jumping;  and  that,  considering  the  charac- 
ter of  the  injury  alleged  in  the  case  and  the  dif  • 
ikmlty  attending  its  proper  investigation,  great 
veight  should  be  given  by  the  jury  to  the  opin- 
ion of  scientific  wltnei^es  accustomed  to  inves- 
ticate  the  causes  and  effects  of  injury  to  the 
Bumentary  canal,  and  a  distinction  should  be 
made  in  favor  of  the  opinion  of  those  accus- 
tomed to  use  the  most  pmect  instruments  and 
processes,  and  who  are  acquainted  with  ^e 
most  recent  discoveries  in  science  and  the  most 
perfect  methods  of  treatment  and  investiga- 
tion. 

The  court  refused  to  give  these  instructions 
sererally,  and  the  defendant  excepted  to  each 
lefnsaL 

The  defendant  also  separate^  requested  the 
ooort  to  du^ge  the  jury  that  their  verdict  most 


be  for  tbe  defendant,  if  they  found  that  tho  al- 
leged injury  was  not  sustained  by  Doctor  Bar- 
ry, or  that  the  injuiy  was  not  effected  through 
violent  means,  or  through  accidental  means,  or 
throueh  external  means,  or  that  death  occurred 
directly  or  indirectly  in  consequence  of  disease 
or  bodily  infirmity,  or  partly  or  wholly  from 
disease,  or  not  from  duodemtU;  and  that  they 
were  not  at  liberty  to  speculate  as  to  what  oc- 
curred in  the  jump,  but  must  be  governed  l^ 
the  evidence  of  witnesses  on  the  tnal. 

The  court  refused  to  give  these  instructions 
severally,  except  as  contained  iii  its  general 
chaige,  and  the  defendant  excepted  to  each  re- 
fusal. This  makes  it  necessary  to  set  forth  the 
parts  of  the  charge  to  the  jury  which  are  in- 
volved in  the  several  requests.  They  are  as 
follows,  and  the  defendant  excepted  at  the  time 
separately  to  each  part  which  is  contsined  in 
bnickets: 

"  By  the  terms  of  the  certificate  it  was  i»o- 
Tided  that,  to  entitle  the  beneficiary  to  the  sum 
of  five  thousand  dollars,  the  death  should  be 
occasioned  by  bodily  injuries  alone  effected 
through  external,  violent,  and  accidental  means; 
also,  that  the  benefits  of  the  insurance  should 
not  extend  to  any  injuiy  of  which  there  was 
no  external  and  visible  sign,  nor  to  any  in- 
jury happening,  directly  or  indirectly,  in  oon- 
seouence  of  disease,  nor  to  any  death  or  disa- 
bility caused  wholly  or  in  piurt  by  bodily  in- 
firmities or  disease  existing  prior  or  subsequent 
to  the  date  of  the  certificate,  nor  to  any  case 
except  where  the  inlury  was  the  proximate  or 
sole  cause  of  the  disability  or  death. 

"The  issue  between  the  parties  may  be 
briefiy  stated:  It  is  claimed  oy  the  plaintiff 
that  on  the  occasion  mentioned  by  Dr.  Hirsch- 
mann,  when  the  deceased  was  at  Iron  Moun- 
tain, he  sustained  an  injury  by  lumping  from 
a  platform  to  the  ground;  that  this  in  jury  was 
effected  by  such  means  as  are  mentioned  in  the 
certificate;  that  Uie  deceased,  at  the  time  of  the 
alleged  accident,  was  in  sound  physical  condi-' 
tion  and  hi  robust  health;  and  that  the  alleged 
injury  was  the  proximate  and  sole  cause  of 
death. 

"  Tlie  defendant,  on  the  other  hand,  denies 
that  the  deceased  sustained  any  injury  that  was 
effected  through  accidental  means,  and  also 
contends  that  if  any  Injury  was  sustained,  it 
was  one  of  which  there  was  no  external  or  visi- 
ble sini,  within  the  meaning  of  the  policy,  and 
that  the  supposed  injury  was  not  the  cause  of 
the  death  of  the  deceased,  but  that  he  died 
from  natural  causes.  The  case,  therefore,  re- 
solves itself  into  three  points  of  inquiry: 

"  First.  Did  Dr.  Bajry  sustain  internal  in- 
jury by  his  jump  from  the  platform  on  the  oo- 
caaon  testified  to  by  Dr.  Hirschmann? 

"  Second.  If  he  did  sustain  injury  as  alleged, 
was  it  effected  through  external,  violent  and 
accidental  means,  within  the  sense  and  mean- 
ing of  this  certificate,  and  was  it  an  injury  of 
which  there  was  an  external  and  visible  «gn? 

"  Third.  If  he  was  injured  as  claimed,  was 
that  injwry  the  proximate  cause  of  his  death? 

"  To  entitle  the  plaintiff  to  a  verdict,  each 
and  all  of  these  questions  must  be  answered  by 
you  in  the  afl&rmative,  and  if,  under  the  testi- 
mony, either  one  of  them  must  be  negatively 
answered,  then  your  verdict  must  be  for  the  de- 
fendsjit. 
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["The  first  question  (yIz.,  Was  the  deceased. 
Dr.  Barry,  injured  by  jumping  from  the  plat- 
form?) is  so  entirely  a  qu^on  of  fact,  to  be 
determined  upon  the  testimony,  that  the  court 
must  submit  it  without  discussion  to  your  de- 
termination. Jn  passing  upon  the  question, 
you  will  consider  all  the  circumstances  of  the 
occurrence  as  lidd  before  you  in  the  testimony; 
the  apparent  previous  physical  condition  of  Dr. 
Barry;  the  subsequent  occurrences  and  dr- 
eumstances  tendine  to  show  the  change  in  his 
condition;  the  relation  in  time  which  the  first 
deyelopments  of  any  trouble  bore  to  the  time 
when  he  jumped  from  the  platform;  the  nature 
of  his  last  sickness;  and  thesymptons  disclosed 
In  its  progress  and  teQnination.t    # 

"FurUier,  you  will  inquire  what  evidence,  if 
any,  did  the  post-mortem  examination  and  any 
and  all  subsequent  examinations  of  the  parts  al- 
leged to  have  been  the  seat  of  the  supposed  in- 
jury furnish  of  an  actual  physical  injury;  [what 
connection,  if  any,  does  there  or  does  tnere  not 
appear  to  be  between  the  act  of  jumping  from 
the  platform  and  the  subsequent  events  and  cir- 
cumstances which  culminated  in  death,  includ- 
ing the  result,  as  you  shall  find  it  to  be,  of  the 
DMt-mortem  investigations.  The  question  is 
before  you  in  the  light  of  all  proven  facts,  for 
determination.  The  court  cannot  kidicate  any 
opinion  upon  It  without  invading  joxa  ex- 
clusive province;  and  by  joxa  ascertaitodent 
of  the  facts  the  parties  must  be  bound.] 

["There  Is  presented  in  the  case  a  train  of 
dicumstancea.  Do  they  or  not,  so  to  speak, 
form  a  chain  connecting  the  ultimate  result 
with  such  a  previous  cause  as  is  alleged?  Was 
the  act  of  jumping  from  the  platform  adequate 
or  inadequate  to  produce  an  internal  injury? 
Thus  you  may  properly  pursue  the  Inquhn^, 
guided  by  and  keeping  within  the  limits  of  tne 
testimony.] 

"If  you  find  that  injury  was  sustained,  then 
the  next  question  is.  Was  it  effected  through 
external,  violent,  and  accidental  means?  This 
is  a  pivotal  point  in  the  case,  and  therefore 
vitally  important  The  means  must  have  been 
external,  violent  and  accidental.  Did  an  acci- 
dent occur  in  the  means  through  which  the  al- 
leged bodily  injury  was  effect^? 

["The  jumping  off  the  platform  was  the 
means  by  which  the  Injury,  If  any  was  sus- 
tained, was  caused.] 

[*'Now.  was  there  anything  accidental,  un- 
foreseen, InvoluntAry,  unexpected,  in  the  act  of 
jumping,  from  the  time  the  deceased  left  the 
platform  until  he  alighted  on  the  ground  ?] 

["The  term  'accidental'  is  here  used  in  ito 
ordinary,  popular  sense,  and  in  that  sense  it 
means  'happening  by  chance;  unexpectedly 
taking  place;  not  according  to  the  usual  course 
of  things;'  or  not  as  expected.] 

["In  other  words,  if  a  result  is  such  as  fol- 
lows from  ordinary  means  voluntarily  em- 
ployed in  a  not  unusual  or  unexpectea  way, 
then,  I  suppose,  it  cannot  be  called  a  resdit 
effected  by  accidental  means.] 

["But  if  in  the  act  which  precedes  the  Injury 
something  unforeseen,  unexpected,  unusual, 
occurs  which  produces  the  injury,  then  the  in- 
jury has  resulted  from  Uia  accident  or  through 
accidental  means.] 

["We  understand,  from  the  testimony,  with- 
out question,  that  the  deceased  jumped  fnun 


the  platform  with  his  eyes  open,  for  his  own 
convenience,  in  the  free  exercise  of  his  choice, 
and  not  from  any  perilous  necessity.  He  en- 
countered no  obstacle  in  jumping,  and  he 
alighted  on  the  ground  in  an  erect  poiiure.  So 
far  we  proceed  without  difficulty;  but  you  must 
go  further  and  inquire,  and  here  is  the  precise 
point  on  which  the  question  turns:  Was  there 
or  not  any  unexpected  or  unforeseen  or  Invol- 
untary movement  of  the  body,  from  the  time 
Dr.  iiarry  left  the  platform  untQ  he  reached 
the  ground,  or  In  the  act  of  ali^ting?  Did  he 
or  not  aliffht  on  the  ground  just  as  he  intended 
to  do?  Did  he  accomplish  just  what  he  in« 
tended  to,  in  the  way  he  intended  to?  Did  he 
or  not  unexpectedly  lose  or  relax  his  self  con- 
trol, in  his  downward  movement  ?  Did  his  feet 
strike  the  ground  as  he  intended  or  expected, 
or  did  they  not?  Did  he  or  not  miscalcniate 
the  distance,  and  was  there  or  not  any  invol- 
untary turning  of  the  body  In  the  downward 
movementor In  the  act  of  alighting  on  |the 
ground?  These  are  points  dir^ly  pertinent 
to  the  question  in  hana.1 

"And  I  instruct  you  that  if  Dr.  Barry  jumped 
from  the  platform  and  alighted  on  the  ground 
in  the  way  he  intended  to  do,  and  nothing  un- 
foreseen, unexpected,  or  involuntary  occiured, 
changing  or  affecting  the  downward  movement 
of  his  body  as  he  expected  or  would  naturally 
expect  sucn  a  movement  to  be  made,  or  caus- 
ing him  to  strike  the  ground  in  any  different 
way  or  position  fromtnat  which  he  anticipated 
or  would  naturally  anticipate,  then  any  resuit- 
ing  injury  was  not  effected  through  any  acci- 
dental means,  ^ut  if.  In  jumping  or  alighting 
on  the  ground,  theru  occurred,  from  any  cause, 
any  unforeseen  or  involuntary  movement,  turn 
or  strain  of  the  body  which  brought  about  the 
alleged  injury,  or  if  there  occurtS  any  unfore- 
seen circumstance  which  interfered  with  or 
changed  such  a  downward  movement  as  he 
expected  to  make,  or  as  it  would  be  natural  to 
expect  under  such  circumstances,  and  as 
caused  him  to  alight  on  the  mund  in  a  differ- 
ent position  or  way  from  Uiat  which  he  in- 
tended or  expected,  and  injury  thereby  re- 
sulted, then  the  injury  would  be  attributable  to 
accidental  means.] 

"Of  course  it  is  to  be  presumed  that  he  ex- 
pected to  reach  the  ground  safely  and  without 
mjury.  Q^ow,  to  amplify  the  question  and 
apply  to  its  consideration  a  common-sense  rule. 
Did  anything,  by  chance  or  not  as  expected, 
happen,  in  the  act  of  lumping  or  striking  the 
mund.  which  caused  an  accident?  This,  I 
Oiink,  is  the  test  bv  which  you  should  be  gov- 
erned in  determining  whetner  the  alleged  in- 
jury, if  any  was  sustained,  was  or  was  not 
effected  through  accidental  means.] 

"You  have  the  testimony  in  relation  to  the 
occurence  which  it  is  claimed  bv  the  plaintiff 
produced  in  Dr.  Barry  a  mortal  injury.  Tak- 
ing it  all  into  consideration  and  applying  to  the 
facts  the  instruction  of  the  court,  you  will  de- 
termine whether,  if  any  injury  was  sustained, 
it  was  effected  Uirouffh  extenial,  violent  and 
accidental  means.  The  defendant  claims  that 
if  Dr.  Barry  did  sustain  injury,  it  was  one  of 
which  there  was  no  external  and  visible  sign, 
within  the  meaninff  of  the  certificate  of  inmir 
surance,  and,  therdore,  that  the  plaintiff  is  not 
entitled  to  recover.    [Counsel  are  understood  to 
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coDtoid  tbAt  DO  recoyery  could  be  had  under  a 
eertiflcateof  insurance  in  the  form  and  terms  of 
this  one,  if  the  injury  was  wholly  internal.  In 
that  Tiew  the  court  cannot  concur.  It  is  true 
titere  must  be  an  external  and  visible  sign  of  the 
injurf,  but  it  does  not  necessarily  follow  from 
that  that  the  injury  must  be  external.  That  is 
not  the  meaning  or  construction  of  the  certifi- 
cate. Such  an  interpretation  of  the  contract 
wouId«  in  the  opinion  of  the  court,  sacrifice 
•nbstaoce  to  shadow  and  convert  the  contract 
itself  into  a  snare»  an  instrument  for  the  de- 
struction of  valuable  rights.  Visible  tAgny  of 
injury,  within  the  meaning  of  this  certmcate, 
are  not  to  be  confined  to  broken  limbs  or  bruises 
on  the  surface  of  the  body.  There  may  be 
other  external  indications  or  evidence  which 
are  visible  siirns  of  internal  injury.  Complaint 
of  pain  is  not  a  visible  sign  beoiuse  pain  you 
cannot  see.  Complaint  oi  internal  soreness  is 
not  such  a  dgn,  for  that  you  cannot  see;  but  if 
the  internal  injury  produces,  for  example,  a  pale 
and  fiicUy  look  in  the  face,  if  it  causes  vomit- 
ing or  retchine,  or  bloody  or  unnatural  dis- 
durges  from  the  bowels,  if,  in  short,  it  sends 
forth  to  the  observation  of  the  eve,  in  the  strug- 
^e  of  nature,  any  signs  of  the  injury,  then 
those  are  external  and  visible  signs,  provided 
tbey  are  the  direct  results  of  the  injury;  and, 
with  this  uDderstanding  of  Uie  meaning  of  the 
certiilcate  of  insurance,  and  upon  the  evidence, 
yoQ  win  say  whether,  if  Dr.  Barry  was  injured 
as  claimed,  there  were  or  were  not  external  and 
Tisible  81^  of  the  injury;  and  the  determina- 
tion of  this  ^int  wfll  involve  the  consideration 
of  the  question  whether  what  are  daimed  here 
to  have  been  external  and  visible  signs  were,  in 
ftct,  produced  by— were  the  result  of— the  ifr> 
JQiy,  if  any  were  sustained.] 

'*The  next  question  is.  If  X)r.  Barry  was  In- 
jored  as  claimed,  was  the  injury  the  sole  or 
proximate  cause  of  his  death?  Interpreting  and 
. .  adordng  the  certificate  of  insurance  according 
*"i  to  its  letter  and  si^t,  it  must  be  held  that,  if 
soy  other  cause  than  the  alleged  injury  pro- 
dboed  deatii,  there  can  be  no  recovery;  sotnat, 
to  entitle  the  plaintiff  to  recover,  you  must  be 
ntisfled  that  the  alleged  injury  was  the  proxi- 
mate cause  of  death.  Whether  a  cause  is 
proximate  or  remote  does  not  depend  alone  up- 
on the  closeness  in  the  order  of  time  in  which 
certain  things  occur.  An  efficient,  adequate 
csnse  being  found,  it  must  be  deemed  the  true 
canse,  unless  some  other  cause  not  incidental  to 
It,  but  independent  of  it,  is  shown  to  have  in- 
tervened between  it  and  the  result.  If,  for  ex- 
smpte,  the  deceased  sustained  injury  to  an  in- 
ternal organ,  and  that  necessarily  produced 
ioflammaticm,  and  that  produced  a  disordered 
oooditloo  of  the  injurea  part,  whereby  other 
organs  of  the  body  could  not  perform  their 
Dstural  and  usual  functions,  and  in  conse- 
quence the  injured  person  died,  the  death  could 
be  properly  attributed  to  the  original  iniurv. 
lo  other  words,  if  these  results  followea  the 
injury  as  its  necessary  consequence,  and  would 
not  have  taken  place  had  it  not  been  for  the  in- 
ioiy,  then  I  think  the  injury  could  be  said  to 
be  the  proximate  or  sole  cause  of  death;  but  if 
ID  faidependent  disease  or  disorder  supervened 
upon  the  injury,  if  there  was  an  injury — I  mean 
a  disease  or  derangement  of  the  parts  not  neces- 
•srtly  produced  by  the  injury— or  if  the  alleged 
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injury  merely  brought  into  activity  a  then  ex- 
isting, but  dormant,  disorder  or  disease,  and 
the  death  of  the  deceased  resulted  wholly  or  in 
part  from  such  disMue,  then  it  could  not  be 
said  that  the  injury  was  the  sole  or  proximate 
cause  of  death. 

"It  is  claimed  by  the  plaintiff  that  the  sup- 
posed Jar  or  shock  said  to  have  been  produced 
Dv  Jumping  from  the  platform  caused  some  dis- 
placement in  the  duodenum;  that  it  became  oc- 
cluded, to  use  the  expression  that  has  been  used 
by  witnesses;  that  toere  was  constriction  and 
occlusion  of  that  Intestine,  which  was  accom- 
panied with  consequent  infiammation — ^in  short, 
that  the  deceased  had  duoderUUi,  as  the  direct 
result  of  the  Alleged  original  injury,  and  in  con- 
sequence died.  This  contention  is  urged  upon 
all  the  drcumstances  of  the  case,  and  upon  the 
testimony  offered  by  the  plaintiff  tending  to 
show  the  symptoms  which  accompanied  the 
last  sickness,  the  diagnosis  of  the  case  made  by 
attending  physicians,  and  the  alleged  develop- 
ments of  the  autopsy.  It  is  contended  in  behalf 
of  the  defendant,  that  there  was  no  constric- 
tion, occlusion  or  infiammation  of  the  duode- 
num; that  the  deceased  did  not  hnYeduodenitii; 
and  that  no  physical  injury  is  shown  to  have 
resulted  from  Jumping  from  the  platform. 
This  claim  is  based  upon  the  contention  that 
the  various  symptoms  manifested  in  the  last 
sickness  of  the  deceased  were  consistent  with 
natural  causes,  with  some  undiscovered  organic 
trouble  not  occasioned  ty  violence  or  sudden 
injury;  that  the  condusions  of  the  physicians 
who  made  the  post-mortem  examination  were 
erroneous;  and  that  the  microscopic  examina- 
tion of  the  parts  in  New  York  demonstrated 
such  alleged  error.  Concerning  the  microscopic 
test  msde  in  New  York  by  Dr.  Carpenter,  the 
plaintiff  contends  that  it  is  not  reliable  and 
should  not  be  accepted,  for  reasons  urged  in 
argument  and  which  I  need  not  repeat 

*'Now,  between  these  confiicting  claims, 
weighing  and  giving  due  consideration  to  all 
the  testimony,  you  must  judge.  If  the  deceased 
died  of  some  disease  or  disorder  not  necessarily 
resulting  from  the  ori^al  injury,  if  there  was 
an  injury,  Uien  the  defendant  is  not  liable  un- 
der this  certificate  of  insurance;  but  if  the  de- 
ceased received  an  internal  injury  which  in 
direct  course  produced  duodenitis,  and  thereby 
caused  his  death,  then  the  injury  was  the  prox- 
imate cause  of  death. 

'*In  considering  this  case  you  ought  not  to 
adopt  theories  without  proof,  nor  to  substituu, 
bare  possibility  for  positive  evidence  of  facts 
testified  to  by  credible  witnesses.  Mere  possi- 
bilities, conjectures,  or  theories  should  not  be 
allowed  to  take  the  place  of  evidence;  where 
the  wdght  of  credible  testimony  proves  the 
existence  of  a  fact,  it  should  be  accepted  as  a 
fact  in  the  case.  Where,  if  at  a?l,  proof  is 
wanting  and  the  defidency  remains  throughout 
the  case,  the  allegation  of  fact  should  be  deemed 
not  established. 

'  'There  has  been  considerable  testimony  given 
by  physicians,  what  we  call  expert  testimony, 
and  in  the  consideration  of  that  testimony  it  is 
your  province  to  determine  which  of  these 
medical  witnesses  is  right  in  his  statement, 
opinion  or  Judgment.  It  is  purely  a  question 
of  fact  for  you,  which  of  these  physicians  was 
most  competent  to  form  a  Judgment  as  to  the 
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cause  of  Dr.  Bnrrj's  deatb.    Wbo  bas  bad  tbe 
best  opportunities  tor  formlag  a  Judgment  as 
to  tbe  cnuM  of  deathT 
I  "All  thta  is  to  be  taitn  into  conalderatioii  bv 

you  tn  weigbtug  and  deliberating  npoo  tbb 
eHdoDCe.  .  .  . 

"1  am  aaked  to  Inatruct  yon  tbat,  before  tbp 
plaintiff  can  recover,  sbe  muit  show  that  when 
tbe  defendant  received  tbe  proofs  of  death,  on 
or  about  July  IS,  1888,  It  either  had  cash  on 
band  belonging  to  class  AA,  or  tbat  it  levied 
an  aaseMment  upon  tbe  memtMrs.  and  by  tbai 
means  received  money  wbich  belonged  to  class 
AA.  Thlaoonatnictfon  of  thecertincate  Is  up- 
on the  theory  that,  to  entitle  tbe  plaintiff  to  re 
GOVR',  it  it  essentia]  to  show  either  tbat  it  bad 
money  on  band  with  which  to  meet  this  loss, 
or  that  tt  bos  made  an  assessment  from  which 
tbelosscanbepaid. 

'^Tbla  Inatructlon  I  muBt  decline  to  give  you, 
for  tbe  reaaoo  tbat  it  appears  from  tbe  evidence 
tbat  there  were  mote  than  a  auffldent  nnmber 
of  members  In  class  AA  to  par  the  five  thou- 
sand dollnrs  on  thla  certificate.  If  an  assessment 
were  to  be  made;  and  I  regard  ft  the  duty  of 
the  assodatloQ  to  make  the  assessment  when 
the  death  lose  Is  proved,  and  where  tbe  case  is 
one  upon  which  the  asaodation  Is  liable  to  pay 
tbe  loss. 

"Now.  to  sum  up  the  case,  If  you  find  from 
tbe  evidence  that  the  deceased,  on  the  SOth  day 
of  June,  1888,  sustained  a  bodily  Injnry,  and 
tbat  such  Injury  was  effected  throngb  external, 
violent  and  accidental  means,  and  was  one  of 
which  there  was  an  external  and  vkihle  sign, 
and  tbat  the  injury  waa  the  proximate  or  sole 
cause  of  death,  then  the  plaintiff  should  have 
a  verdict  in  ber  favor. 

"If,  on  the  contrary,  you  find  dtber  tbat  tbe 
Inhirv  was  not  snslalned,  or  tbat.  If  It  wassua- 
tainea,  it  was  not  effected  through  eitemal, 
violent  and  accidental  means,  or  was  an  Injury 
of  wbich  there  nasnoextemal  and  visible  sign, 
or  that  it  waa  not  the  proximate  or  sole  cause 
of  death,  then  your  verdict  ahould  be  for  tbe 
defendant. 

"If  you  find  tbe  pUntlff  entitled  to  roeover 
you  will  render  a  verdict  in  her  favor  lor  tbe 
mm  of  five  thonaantl  dollan,  with  interest  at 
seven  per  cent,  computed  from  t^e  IBih  ot 
September,  1888,  to  the  present  time,  adding 
[115]  the  interesttothepriDCipal,*othi.tyourverdict 
will  show  the  gross  sum." 

After  tbe  charge  had  been  given  a  juryman 
inquired:  "Is  there  any  evidence  shoTving  tbat 
the  association  did  make  an  assessment  after 
receiving  proof  of  Dr.  Banry'a  dealhf"    TLo 
court  replied:  ["There  ia  some  proof  on  that 
subject    Ton  need  not  take  that  into  consid- 
eration at  all,  for  I  have  Instructed  you  that  if 
you  should  find  tbe  facts  as  I  have  stated  them 
to  recover.     You 
on  tbe  matter  of 
1  excepted  to  the 

ce.  In  December, 
of  tbe  itat*  ttat- 
}in  (Etev.  Stat  of 
2S,  chap.  128,  p. 
redon,  may,  and 
■e  the  close  of  tbe 
iment  to  the  jury 
equeat,  tbe  court 


tbe  form  of  Queations,  in  writing' relating  only 
to  material  Isaues  of  fact  end  admitting  a  di- 
rect answer,  to  which  the  jury  shall  make  an- 
swer in  writing.  The  court  may  also  direct 
the  jury,  if  they  render  a  general  verdict,  *o 
find  in  writing  upon  any  particular  questions 
of  fact,  to  be  8tat«l  as  aforesaid.  In  every  ac- 
tion for  the  recovery  of  money  only,  or  specific 
real  property,  the  JuiT  may.  in  tbelrdiBcretloo. 
when  not  otherwise  directed  by  the  conrt,  ren- 
der a  general  or  a  special  verdict." 

It  Is  contended,  for  the  defendant,  that  tb9 
court  erred  in  refusing  Its  demand  to  submit  m 
special  verdict  in  the  case,  as  provided  by  the 
rules  of  practice  In  the  State.  It  is,  however, 
conceded.  In  the  brief  of  Its  counsel,  that  tbe 
refusal  to  submll  a  special  question  lo  connec- 
tion with  tbe  general  verdict,  was  not  error,  in  r  i  baj 
view  of  therulingof  tbiscourl  lo/nitfarMp0lf*  ^  ^ 
R  B.  Co.  V.  Hont,  93  U.  8,  391,  299  [28:  899. 
900}.  In  tbat  c&ae  Ibis  court  adhered  to  it* 
views  expressed  in  Nvdd  v.  Bvrroai.  01  n.  8, 
426,  443  [38:  280,  390],  tbat  the  personal  con- 
duct and  administration  ot  tbe  judge  In  the 
discharge  of  his  separate  functions  was  neitbex 
practice,  pleading,  nor  a  form  or  mode  ot  pro- 
ceeding, witbln  the  meaning  of  S  S  of  the  Act 
of  June  1,  1872  (n  Stat,  at  L.  197).  now  8  914 
of  the  Revised  Statutes,  and  further  said  that 
the  statute  was  not  intended  to  feller  tbe  judge 
In  the  personal  diitchttrge  of  his  accusiomol 
dutiea,  or  to  trench  upon  the  common-law 
powers  with  which  m  that  respect  be  Is  clothed. 
This  principle  has  been  uniformly  applied 
since  by  this  court;  and  we  are  of  opinion  that 
it  coven  the  demand  made  In  this  case  tbat 
the  court  should  submit  a  special  verdict,  aa 
provided  by  the  rules  of  practice  in  the  StatA 
ot  Wisconaln,  and  should  submit  the  partlculitr 
question  mentioned  in  that  connection. 

(2,)  It  is  also  urged  as  error  that  tbe  court 
did  not  restrict  tbe  case  to  the  teue  nude  by 
tbe  pleadiees;  that  that  isane  was,  that  tbe  as- 
sured died  from"  a  stricture  of  tbedtMdmtMH,'' 
produced  by  tbe  accident;  and  that  the  issu» 
submitted  by  the  court  was  accidental  deetb 
from  anything.  The  court  very  properly  re- 
fused lo  Instruct  the  jury  that  the  aaanred  did 
not  die  from  duodeniiii;  and  Ha  response  to  tlw 
request  to  instruct  them  tbat  tt  they  found  be 
dia  not  die  from  iluodenitU,  their  verdict  must 
be  tor  the  defendant,  was,  that  it  refused  to 
give  tbat  Instruction  "  except  as  contained  Itk 
thegenent  charge."  It  is  contended,  however, 
for  tne  defendant,  that.  In  the  general  charge, 
the  Jury  were  charged  in  effect,  that,  if  Qi» 
assured  sustained  Internal  Injury  of  any  kind 
by  his  jump,  and  died  therefrom,  the  plaintiff 
could  recover.  But  we  do  DOt  so  nndetttand 
the  charge.  In  a  part  of  it,  before  set  forth, 
and  not  excepted  to  by  tbe  defendant,  the  court 
distinctly  laid  before  the  Jury  the  issue  as  to 
the  coDstrlctloD  or  occlndon  of  tbe  duodmatn, 
and  tbe  contentions  of  the  two  parties  Inregara 
thereto,  and  told  the  jury  that  they  most  Judge 
between  thoee  conflicting  c^ms,  weighing  and 
giving  due  consideratloo  to  all  tbe  testimony, 
and  that  If  tbe  deceased  leceived  an  Internal  in-  [ISl  | 
jury  which  In  direct  course  produced  dUMlnitM*. 
and  thereby  caused  his  death,  then  tbe  Injury 
was  the  proximate  cause  of  daiatb. 
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(8).  it  Is  farther  urged  that  there  was  no  evi* 
deDce  to  support  the  verdict  because  no  acci* 
den!  was  shown.  We  do  not  concur  in  this 
▼lew.  The  two  companions  of  the  deceased 
]amped  from  the  same  platform,  at  the  same 
time  nnd  place ,  and  alighted  safely.  It  must  be 
preramed  not  only  that  the  dec^ised  intended 
to  alight  safely,  'but  thought  that  he  would. 
The  joxy  were,  on  9II  the  evidence,  at  liberty 
to  ssy  that  it  was  an  accident  that  he  did  not 
'Hie  court  raoperly  instructed  them  that  the 
Jomi^ng  off  the  platform  was  the  means  by 
iHiidi  the  injury,  if  any  was  sustained,  was 
csised;  that  the  question  was,  whether  there 
was  anything  accidental,  unforeseen,  involun- 
taiy,  imexpected,  in  the  act  of  jumping,  from 
the  time  the  deccAsed  left  the  platform  until  he 
alighted  on  the  sround;  that  the  term  "acci- 
dental" was  used  m  the  policy  in  its  ordhiary, 
popular  aeose,  as  meaning  "liappening  by 
chance;  unexpectedly  takine  place;  not  ac- 
ooidini^  to  the  usual  course  of  things;  or  not  as 
expected;"  that,  if  a  result  is  such  as  follows 
from  or^narv  means,  voluntarily  employed,  in 
a  not  unusual  or  unexpected  way,  it  cannot  be 
called  a  remit  effected  by  accidental  means; 
but  ihaX  if,  in  the  act  which  precedes  the  in- 
jorr,  something  unforeseen,  unexpected,  unu- 
nsd  occurs  which  produces  the  injury,  then  the 
injuiT  has  resultea  through  accidental  means. 
The  juiT  were  further  told,  no  exception  being 
taken,  tnat^  In  considering  the  case,  they  ought 
not  to  adopt  theories  without  proof,  or  substi- 
tote  bare  possibility  for  positive  evidence  of 
facts  te^ified  to  by  credible  witnesses;  that 
wbote  the  weight  of  credible  testimony  proved 
the  existence  of  a  fact,  it  should  be  accepted  as 
a  fact  in  the  case;  but  that  where.  If  at  all, 
proof  was  wanting,  and  the  deficieocy  remained 
throuffhoat  the  case,  the  allegation  of  fact 
tiKmld  not  be  deemed  established. 

In  Mar^n  v.  Tratekn  Int,  Co.  1  Fost.  &  F. 
505,  the  policy  was  against  any  bodily  injury 
resulting  from  any  accident  or  violence,  "  pro- 
Itt]  ^ed  that  the  injury  should  be  occasioned  by 
aoy  external  or  mat^ial  cause  operating  on  the 
pexson  of  the  insured."  In  the  course  of  his 
ooaineaB  he  lifted  a  heavy  burden  and  injured 
his  qnne.  It  was  objected  that  he  did  not  sus- 
tain bodiljT  injury  by  reason  of  an  accident. 
The  plaintiff  recovered. 

In  Iforih  American  In$.  Oo.  v.  Burroughi, 
00  Pa.  43,  the  policy  was  asainst  death  "in 
eonsequenoe  of  acciaent,"  ana  was  to  be  op- 
dative  only  in  case  the  death  was  caused  solely 
by  an  '*  accidental  injury."  It  was  held  that 
an  accidental  strain,  resulting  in  death,  was  an 
accidental  injifty  within  the  meaning  of  the 
policy,  and  that  it 'included  death  from  any 
onexpected  event  happening  by  chance,  and 
not  occurring  according  to  the  usual  course  of 
tMnas. 

The  case  of  Southard  v.  Railway  Pcusengers 
Amuranee  Co.  84  Conn .  574,  is  relied  on  by  the 
defendant  That  case,  though  pending  in  a 
Mate  court  In  Connecticut,  was  decided  by  an 
trfafttrator,  who  was  then  the  learned  District 
Jndge  of  the  United  States  for  the  District  of 
Oonnectlcut  But  if  there  Is  anything  in  that 
dedaoQ  Inconsistent  with  the  present  one,  we 
most  dissent  from  its  views. 

(4.)  It  Is  contended  that  no  recovery  at  law 
ooidd  be  had  on  this  policy,  or,  at  most,  only 
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one  for  nominal  damages,  on  the  ground  that 
the  contract  of  the  deiendant  was  not  to  pay 
any  sum  absolutely,  but  only  to  levy  an  assess- 
ment and  pay  over  the  proceeds;  and  that  the 
remedy  of  the  plaintiff  was  solely  In  equity, 
for  a  specific  performance  of  the  contract 

The  policy  says:  **  The  principal  sum  repre- 
sented by  the  payment  of  two  dollars  by  each 
member  in  division  AA  of  the  association,  as 
provided  in  the  by-laws,"  not  to  exceed  $5,000, 
"  to  be  paid"  to  the  wife.  Although  the  by- 
laws state  that  the  object  of  the  association  ''is 
to  collect  and  accumulate  a  fund"  for  the  pur- 
pose named,  and  that,  on  the  requisite  proof  of 
bodily  inlury  to,  and  the  death  of,  a  member 
of  a  dividlon,  the  board  of  directors  shall  im- 
mediately order  an  assessment  of  two  dollars 
upon  each  person  who  was  a  member  of  the 
division  to  which  the  deceased  belonged  at  the 
time  of  his  death,  and  pay  the  amount  so  col- 
lected, according  to  the  prescribed  schedule  of 
classification,  to  the  proper  beneficiary,  the 
policy  does  not  contract  to  make  an  assessment, 
nor  does  It  make  the  payment  of  any  sum  con-  [123] 
tingent  on  an  assessment,  or  on  the  collection 
of  an  assessment  It  agrees  to  pay  a  principal 
sum  represented  by  the  payment  of  two  dollars 
for  each  member  in  di^on  AA,  within  sixty 
days  after  proof  of  death.  The  association  al- 
ways knows  the  number  of  members,  which 
is  to  be  multiplied  by  two.  It  has  sixty  days 
in  which  to  make  tbe  assessment  and  collect 
what  it  can,  before  making  any  payment,  but 
it  takes  the  risk  as  to  those  who  do  not  pay  in 
tim^  or  at  fdl.  The  liability  to  assessment  is 
all  Uiat  concerns  the  benefiSary;  not  the  mak- 
ing or  collection  of  an  assessment;  and  the  lia- 
blBty  to  assessment  only  measures  the  amount 
to  be  paid  under  the  policy. 

In  view  of  the  amendment  made  to  the  com- 
plaint, at  the  trial,  which  was  not  excepted  to, 
and  of  the  testimony  of  the  secretary  of  the  de- 
fendant, the  charge  of  the  court  on  the  subject 
of  an  assessment  was  proper,  and  so  was  the 
verdict 

In  the  cases  cited  by  the  defendant  either  the 
policy  was  different  from  the  present  one,  in 
provniing  only  for  levying  an  assessment  and 
paying  the  amount  collected,  or  there  was  no 
proof  of  the  assessable  number  of  members. 

We  see  no  error  in  any  thing  excepted  to  by 
the  defendant,  and  th/e  judgment  it  afflrmed. 


8BTH  A.  FOWLB  bt  al.,  Appti., 

JOHN  D.  PARK  BT  Ais. 

(See  8.  C.  Reporter's  ed.88-99.) 

Oimtraei  not  iotella  medicine  mtJUn  a  certain 
territory  i$  valid  and  enforeeahte—ueret  proO" 
et$ — ustful  diKowriee. 

L   A  oontrao^  by  which  defendants,  for  a  valna- 
ble  consideration,  agreed  not  to  sell  acertalnme- 

Nora.— Oontfioeta  ogafiut  puhUc  poUey. 

fnie  prohibition  In  a  contract  In  restraint  of  trade 
should  not  extend  any  further  than  will  fully  pro- 
tact  the  party  fOr  whose  benefit  the  contract  is 
made  in  his  occupation  or  business.  Long  v.  Towl, 
42  Mo.  64B;  Pike  v.  Tbonms,  4  Bibb,  486;  Grundy  v. 
Bdwards,  7  J.  J.  Hanh.  868;  Turner  v.  Johnson,  7 
Dana,  486;  Orasselll  v.  Lowden,  U  Ohio  St  849; 
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diolDftl  preparation,  wlttain  the  territory  whlob  It 
was  oovenanted  oomplainants  tbonld  oooapy  ez- 
olufliirely,  nor  sell  to  others  for  sale  there,  nor  pro- 
mote such  sales.  Is  valid. 

t.  8uohaooiitraot,relatliifftoaoompoim<llnyolT- 
Inff  aseoret  in  its  preparation,  based  upon  a  valua- 
ble consideration,  and  limited  as  to  the  spcuse  with- 
in whioh,  though  unlimited  as  to  the  time  for 
which  the  restraint  Is  to  operate,  Is  reasonable  and 
enforceable. 

&  Where  one  has  and  transfers  property  in  the 
secret  process  of  manufacturing  an  article  he  has 
disoovered,  he  and  his  grantees  can  dalm  relief  as 
against  breaches  of  trust  in  respect  to  it. 

4.  The  policy  of  the  law  is  to  encourage  useful 
discoyeries  by  securing  their  fruits  to  those  who 
make  them. 

[No.  268.] 

Argued  April  17, 1889.  Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  SoutUeni  Dis- 
trict of  Ohio,  dismissing  an  action  for  an  in- 
junction and  an  aoooonting.    Bewreed. 

Statement  by  Mr.  OMef  Juetiee  Fuller: 
Beth  A.  Fowle  and  Horace  8.  Fowle,  citi- 
sens  of  Massachusetts,  filed  their  bOl  of  com- 
plaint against  John  D.  Park,  Ambro  R  Park 
and  Gk>afre7  F.  Park,  citizens  of  Ohio,  in  the 
0|rrui»  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  on  the  28th  day  of 
March,  A.  D.  1884,  alleging  that  in  1844  one 
Lewis  Williams,  of  Phifadelpbla,  "prepared, 
invented  and  compounded  a  certain  meoidnal 
preparation  of  ^eat  and  substantial  value,  for 
certain  complaints  and  diseaseu,  and  assigned 


and  adopted  the  name  therefor  of  'Wistar's 
Balsam  of  Wild  Cherry,'  he  being  then  ibe 
sole  proprietor  and  alone  having  knowledjze 
of  the  nature  and  ingredients  of  said  prepara- 
tion;" that  in  May,  1844,  Williams  "  sold,  as- 
signed and  transferred  for  valuable  considera- 
tion to  him  paid,  to  one  Isaac  Butts  of  the  State 
of  New  York,  said  preparation  and  a  full  and 
true  copy  of  the  receipt  for  preparing  the  same, 
fmder  the  name  of  'Widtars  Balsam  of  Wild 
Cherry/  with  the  solo  and  exclusive  right  to 
manufacture  and  sell  the  said  medicine  under 
said  name  or  otherwise,  in  certain  enumerated 
States, counties,  etc.:  that  in  March,  1845,  said 
Isaac  Butts,  "for  and  in  consideration  of  a  large 
sum  of  money  to  him  paid  by  Seth  W.  Fowle," 
sold,  conveyed  and  transferred  to  Fowle,  bis 
heirs,  assigns  and  personal  representatives,  "all 
his  right,  title  and  interest  in  and  to  said  prep- 
aration or  medicine,  and  said  receipt  with  a 
true  copy  thereof,  with  the  sole  and  exclusive 
right  to  manufacture,  sell  and  cause  to  be  sold 
the  said  medicine  in  the  States,  provinces  and 
counties  above  named,  as  included  in  said  trans- 
fer by  Lewis  Williams,  to  the  said  Isaac  Butts;" 
that  at  the  time  of  said  transfer  and  as  a  con- 
dition thereof,  and  part  of  the  consideration 
therefor,  Fowle  agreed  "that  ndther  he  nor 
his  personal  representatives  or  assigns  would 
sell,  cause  to  be  sold,  nor  establish  agencies  for 
or  be  concerned  in  the  sale  of  said  balsam  in 
any  part  of  the  United  States,  except  those 
named  in  said  transfer  by  Lewis  Williams,  and 
that  neither  he  nor  they  would  sell  or  cause  to 
be  sold  said  balsam  anywhere  for  a  less  sum 
than  seven  dollars  and  -ff^  of  a  dollar  ($7.20) 


Chai>pel  V.  Brookway,  SI  Wend.  167;  Oflmao  v. 
Dwiirht,  18  Gray,  860;  ObL  Steam  Nav.  Co.  v  Wright, 
6  Osl.  SS8;'Dunlop  v.  Oreffory,  10  N.Y.  Ml;  Hubbard 
T.  MiUer,  27  Ifioh.  16;  Beard  v.  Dennis,  6  Ind.  200. 

An  agreement  by  the  proprietor  of  a  publlo  gar- 
den, in  oonsideratlon  of  a  loan,  to  buy  oil  his  beer 
of  the  lender,  so  long  as  he  should  be  wUling  to  sup- 
ply the  same  at  the  fair  current  market  price  ther^ 
of.  Is  not  in  restraint  of  trade.  Bbllng  v.  Bauer,  17 
Week.  Diff.  487,  DIstinffuishlnff  Dunlop  v.  Gregory, 
10N.Y.24L 

Where  one  partner  sells  his  interest  in  the  busi- 
ness to  his  copartner  and  agrees  to  retire  altogether 
from  kyusiness,  the  airreemeot  binds  the  par.,  aell- 
tag  from  engaging  In  business,  only  so  far  as  such 
engagement  would  injure  the  business  of  the  party 
purchasing,  and  Is  not  void  as  being  in  restraint  of 
trade.  Boardman  v.  Wheeler,  16  N.  Y.  Weekly 
Dig.  886, 27  Hun,  616. 

In  Jones  v.  Lees,  1  Hurlst.  ft  N.  I8O3  covenant  by 
the  defendant,  a  Uoensee  under  a  patent,  that  he 
would  not,  durinir  the  license,  make  or  sell  any 
Blubbing  machines  unless  the  invention  of  the 
plaintiff  applied  to  them,  was  held  valid. 

CofUraeU  In  partial  rutiralint  of  Cmde,  may  h«  twUd. 

An  agreement  in  general  restraint  of  trade  is  il- 
legal and  void.  For  a  contract  in  restraint  upon 
trade  to  be  valid  it  must  not  be  general;  the  con- 
■IdeTataon  must  be  adequate,  not  colorable,  and  the 
restriction  must  be  reasonable.  Morris  Run  Goal 
Oo.  T.  Barclay  Coal  Oo.  68  Pa.  178;  Oregon  Steam 
Nav.  Co.  V.  Winsor,  87  U.  &  20  Wall  64  (22  L.  ed.  816.) 

A  covenant  in  a  bOl  of  sale  of  a  manufactory, 
stock,  flxtores,  trademark  and  good  win  of  the 
burinesB  of  the  manufacture  and  sale  of  friction 
matches,  that  the  vendor,  whose  business  was  in 
New  York,  would  not,  for  ninety-nine  years,  en- 
gaire  in  so^  manufacture  and  sale  except  in  the 
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service  of  the  vendee  witiiin  any  of  the  United 
States  or  Territories,  except  Nevada  and  Montana, 
is  valid;  and  the  restraint  is  partial  and  not  geoeral. 
Diamond  Match  Co.  v.  Boeber,0  Cent.  Rep.  181, 106 
N.  Y.  478, 86  Hun,  42L 

An  agreement  not  to  sell  marl  off  the  vendor^ 
land  was  held  valid.  Brewer  v.  Marshall,  4  C  B. 
Green,  687. 

And  so  of  an  a^nneecient  not  to  manufacture 
goods  in  generaL  Taylor  v.  Blanchard,18  Allen,  870. 

Where  no  consideration  appears  00  the  face  of 
the  instrument,  the  contract,  if  in  restraint  of  trade, 
is  void,  although  tt  is  under  seal.  Oompeis  v. 
Rochester,  86  Pa.  ii^  Palmer  v.  Stebbina,  8  Pick. 
188;  Weller  v.  Hersee,  10  Hun,  481;  Mitchell  v.  Rey- 
nolds, 1  P.Wms.ltfl;Mallan  v.May,  11  Mees.  ft  W.665w 

A  covenant  in  restraint  of  trade  is  valid  if  it  im- 
poses no  restriction  upon  one  party,  whioh  is  not 
beneflcial  to  the  other,  and  was  induced  by  a  con- 
sideration which  made  it  reasonable  for  the  parties 
to  enter  therein;  and  the  covenant  will  be  enforced 
if  a  disregard  thereof  by  the  covenantor  wiU  work 
injury  to  the  covenantee.  Hodge  v.  Sloan,  0  Cent» 
Bep.  870, 107  N.Y.  244. 

Oontfioeet  Tta^otuMe  om  to  time. 

If  the  contract  be  good  in  ot  :ier  respects  the  mere 
fact  that  the  restraint  is  indC'^f  te  in  point  of  time 
does  not  invalidate  it.  Bowser  v.  Bltss,  7  Blackf. 
844;  Goodman  v.  Henderson,  68  Ga.  667;  Cook  v. 
Johnson,  47  Conn.  176;  Ward  v.  Byrne,  6  Mees  ft  W. 
648;  Mumf  ord  v.  Gething,  7  Com.  B.  N.  8. 817. 

An  agreement  between  a  corporation  and  its 
stockholders,  that  the  latter  should  not  purohtise 
goods  of  a  certain  class,  during  a  limited  period,  of 
anyone  other  than  the  members  of  an  association 
with  which  that  corporation  had  entered  into  a 
contract,  resulting  in  beneflts  to  itself  and  members, 
is  not  in  restraint  of  trade.   YaoMarterv.  Babcook, 
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Mt  for  each  and  every  dozen  sold  or  caused  to 
be  aold,  except  to  ageDta  for  a  whole  State  or 
Territory,  in  which  case  such  agent  should  not 
■dl  below  said  rate;"  that  all  the  rights  thus 
acquired  by  Fowle  passed  to  the  plaintiffs  by 
pnrchaae  and  inheritance;  that  Fowle  and 
plmintiffa  as  successors  "have  continued  to  man- 
ufacture from  said  recipe  and  sell  said  balsam 
under  said  name  from  the  year  1845  in  large 
quantities  up  to  the  present  time  throughout 
said  texrltoiy  and  not  elsewhere,  except  west 
of  the  ridge  of  the  Rocky  Mountains,  as  here- 
inafter sUUed,"  but  have  not  sold  below  the 
stipulated  price,  and  have  expended  great  sums 
in  eatabliabing  and  increasing  the  business,  and 
built  op  a  large  trade  and  good  will  in  connec- 
^tm  wtth  the  name  "Wistar's  Balsam  of  Wild 
Cherry,**  hv  which  name  their  manufacture  of 
said  medicine  has  become  largely  known,  they 
and  the  defendants  herein  being  the  only  man- 
ufactnren  thereof  on  the  contment,  and  being 
the  only  parties  except  Lucy  A.  8.  Fowle,  wid- 
ow of  aaid  Beth  W.  Fowle,  now  having  knowl- 
edge of  the  secret  of  its  preparation ;  that  about 
Dw  Williams  disclosed  the  secret  and  mode 
of  thia  pseparation  to  Sanf  ord  and  Park,  and 
tnmafaTBdTto  them  a  similar  right  to  that  given 
Bntia  to  manufacture  and  sell  said  preparation 
"hi  certsfai  parts  of  the  then  United  States 
lyioff  weatof  the  territory  included  as  aforesaid 
m  attd  transfer  to  Seth  W.  Fowle,"  they  agree- 
ing not  to  seU  on  the  territory  of  Butts,  and 
the  right  ao  acquired  by  Sanford  and  Park 
•abaequently  passed  to  the  defendant  John  D. 
Faric,  and  tne  other  defendants  became  inter- 
ealed  therein  through  him;  "that  between  the 


years  1849  and  1864,  the  portion  of  country  be- 
tween the  Kooky  Mountains  and  the  Pacific 
having  become  largely  a  part  of  the  United 
States,  the  said  Seth  W.  Fowle  and  the  said 
John  D.  Park  both  sold  small  quantities  of 
said  Wistar's  Balsam  of  Wild  Cherry  for  some 
time  in  said  territory  in  competition;"  "that  in 
1864  said  parties  entered  into  a  contract  where- 
by it  was  agreed  that  the  said  Seth  W.  Fowle 
should  have  entire  control  of  such  sales  in  said 
territory  west  of  the  ridge  of  the  Roc^y  Moun- 
tains free  of  all  competition  on  the  part  of  said 
John  D.  Park,  the  latter  being  i>aid  u  vaiaable 
consideration  therefor  by  the  said  Fowle;  that 
this  arrangement  continued  until  after  the  death 
of  the  said  Fowle  in  A.  D.  1867,  and  until  on 
or  about  1869,  when  the  same  terminated;" 
that  in  1869  John  D.  Park  entered  into  an  agree- 
ment with  Seth  A.  Fowle,  one  of  the  complain- 
ants, and  Lu(^  A.  S.  Fowle,  whereby  in  con- 
sideration of  $5,000,  he  sold  and  transferred  to 
them,  their  legal  representatives  and  assigns, 
all  interest  in,  or  right  to,  the  sale  of  said  n^i- 
dne  west  of  Uie  Rocky  Mountains,  and  also  all 
interest  in  or  right  to  the  good  will  of  selling 
said  balsam  in  said  territory,  and  in  the  trade- 
mark on  the  labels,  bottles,  wrappers,  and 
packages  containing  said  medicine,  and  in  car- 
rying on  Uie  business  therein,  said  Park  cove- 
nanuDg  "for  himself,  his  assigns  and  repre- 
sentatives, in  said  agreement,  that  the  said  beth 
A.  and  Lucy  A.  o.  Fowle  and  their  assigns 
should  have  and  enjoy  the  sole  and  exclusive 
right  of  selling  said  medicine  within  said  lim- 
its," '*free  from  any  competition  or  interference 
by  him  or  anyone  under  him  or  by  his  authori- 


688^  Curtis  V.  Gokey,  68  N.  Y.  8M;  Live 
Blo^  ASBO.  of  N.  Y.  V.  Levy,  8  N.  Y.  State  Rep.  514. 

An  agreement  that  a  steamer  shmild  not  be  used 
hi  the  waters  of  a  oertatai  State  for  a  fixed  period.  Is 
legaL  Oregon  Steam  Nav.  Oo.  v.  Winsor,  87  U.  8. 
80  WalL  61  (2S  L.  ed.  815);  contra,  where  no  time  was 
fixed.  Wright  v.  Byder,  86  OaL  842. 

A  covenant  not  to  be  direoUy  or  indirectly  Inter- 
srted  in  any  voyage  to  the  northwest  ooast  of 
Amerloa,  or  in  any  traffic  with  the  natives  of  that 
ooast,  for  seven  years,  was  held  valid.  Perkins  v. 
Lyman,  9  Mass.  SSBl 

An  agreement  not  to  engage  in  a  particular  bust- 
ocas  in  a  certain  town  for  five  years,  is  only  a  pai^ 
tial  or  limited  restraint  upon  trade.  Washburn  v. 
DQeoh,68Wls.480w 

Where  a  land  agent  sold  his  businesB,  with  an 
agreement  not  to  re-engage  in  the  business  in  tne 
mne  place  for  three  years,  after  the  expiration  of 
that  time  he  was  not  debimred  from  soliciting  the 
agency  of  the  same  lands  he  had  in  charge  when 
the  ocmtraot  was  made.  Hanna  v.  Andrews,  60 
Iowa,  481 

OontmeU,  reaa(mable  a$  to  gpaee, 

A  contract  restraining  the  exercise  of  a  trade 
within  a  limited  locality,  when  there  is  reasonable 
ground  for  the  restriction,  may  be  valid  as  to  the 
partkmlar  place  which  Is  a  reasonable  limit.  Smithes 
Appeal,  6  Cent.  Bep.  806, 118  Pa.  579. 

In  Whtttaker  v.  Howe,  3  Beav.  888,  a  contract 
Bsade  by  a  soUoitor,  not  to  practice  as  a  soUdtor  in 
any  part  of  Great  Britain,  was  held  valid. 

in  BousHlon  v.  Bousillon,  L.  B.  U  Cb.  Oiv.  851,  a 
geoeral  contract  not  to  engage  in  the  sale  of  cham- 
pagne, without  Umlt  as  to  space,  was  enforced  as 
being,  under  the  droumstances,  a  reasonable  con- 


A  oovenant  not  to  be  Interested  in  a  certain  busi- 
ness within  a  oertain  county*  no«*  f  o**  live  yean  in 
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the  United  States,  was  held  good  as  to  the  county. 
Dean  v.  Emerson,  108  Mass.  480. 

A  contract  by  a  dealer  in  New  Jersey  not  to  ship 
poultry  to  New  York  or  Washington  has  been  held 
not  to  contain  an  unreasonable  restriction.  Bioh- 
ardson  v.  Peacock,  88  N.  J.  Eq.  607. 

A  contract  not  to  carry  on  a  business  within  a  ra- 
dius of  ten  miles  of  a  village,  means  within  aradlus 
of  ten  miles  of  the  center  of  such  village.  Cook  v. 
Johnson,  47  Conn.  175. 

Before  a  covenant  not  to  practice  medicine  in  the 
neighborhood  can  be  enforced,  evidence  must  show 
the  extent  of  the  practice  sold.  MoNutt  v.  Mc- 
Bwen,10Phlla.ll2. 

The  mere  purchase  of  the  ^good  will**  will  not 
prevent  the  seller  from  carrying  on  the  same  busi- 
ness in  the  same  town.  Porter  v.  Gorman,  65  (Hl 
11;  Hegeman  v.  Hegeman,  8  Daly,  1. 

An  agrreement  not  to  sell  milk  in  the  town  is  not 
violated  by  selling  to  another  residing  outside  the 
town,  merely  with  knowledge  that  the  purchaser 
intends  to  retail  the  milk  within  the  town.  Smith 
V.Martin,  80  Ind.  260. 

A  oovenant  in  restraint  of  trade  which  is  unlim- 
ited in  regard  to  space,  except  by  ttae  words  "so  far 
as  the  law  allows,**  is  not  void  as  being  against  pub- 
lic policy.  Davies  v.  Davies,  86  L.  J.  Ch.  481;  85 
Weekly  B.  607. 

A  covenant  not  to  carry  on  the  business  of  a  man- 
ufacturer for  a  period  of  five  years  under  a  partic- 
ular name  or  style  is  not  void,  although  imllmited 
in  point  of  space.  Yemon  v.  Hallam,  85  W.  B.  166; 
56  L.  J.  Ch.  115;  but  compare  Wiley  v.  Baumgardner, 
97  Ind.  66;  49  Am.  Bep.  407. 

But  a  covenant  providing  that  the  covenantor 
should  desist  from  selling  mattresses  *^n  all  the  ter- 
ritory of  the  State  of  New  York  west  of  the  City  of 
Albany,**  was  held  void  as  embracing  too  large  a 
territory.    Lawrence  v.  Kidder,  10  Barb.  64L 
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ty,  permiflsion,  or  aid,  either  directly  or  indi- 
ractty/'  etc :  that  in  1872,complainaDt8  acquired 
all  libe  rights  of  Lucy  A.  S.  Fowle,  in  said 
contract  of  1869  with  said  John  D.  Park;  that 
the  copartners  of  said  John  D.  Park,  defend- 
ants herein,  "derived  all  their  interest  in.  and 
right  to,  the  manufacture  and  sale  of  said  bal- 
sam since  the  execution  of  said  contract  of 
1869  from  said  John  D.  Park,  and  with  fuU 
knowledge  and  subject  thereto;"  that  the  de- 
fendants and  each  of  them  have  failed  to  comply 
with  the  contract  between  Williams  and  Sanfora 
and  Park  in  that  they  have  for  ten  years  last 
past  sold  and  caused  to  be  sold,  and  sold  with 
knowledge  or  reason  to  know  that  the  same 
was  to  be  resold,  said  balsam  in  the  territory 
comprised  in  the  transfer  to  Butts,  in  large 
quantities  in  competition  with  complainants' 
trade,  and  have  sold  there  and  elsewhere  at  a 
less  price  than  seven  dollars  per  dozen,  and  have 
sold  and  caused  to  be  sold  said  balsam  in  the 
territory  described  in  the  contract  of  1869  with 
John  D.  Park,  and  at  a  lower  price  than  seven 
dollars;  and  that  complainants  had  gone  to 
large  expense  on  the  faith  of  that  contract  and 
built  up  a  large  and  valuable  trade  throughout 
the  entire  Padflc  coast  with  which  defendants 
are  interfering  and  injuring  and  damanng 
complainants  as  well  as  intenering  with  their 
business  east  of  the  Allegheny  Mountains.  The 
bill,  waiving  an  oath,  prays  for  answers,  an  in- 
junction, and  an  accounting. 

The  defendants  admit  in  their  answer  the  in- 
vention of  the  medicinal  preparation  and  its 
name  and  the  sale  by  Williams  to  Butts  and  by 
Butts  to  8eth  A  Fowle,  and  the  sale  by  Will- 


iams to  Sanford  and  Park,  which  the  defend- 
ants say  was  made  the  year  before  the  sale  to 
Fowle;  and  that  John  D.  Parkpurchased  the 
rights  of  Sanford  and  Park.  They  call  for  a 
production  of  the  agreement  in  l£i64  between 
Beth  W.  Fowle  and  John  D.  Park;  they  deny 
that  they  have  sold  any  of  the  balsam  in  the 
territory  transferred  to  Butts;  they  deny  the 
sale  of  any  balsam  by  them  within  uie  territory 
west  of  the  Rocky  Mountains  named  in  the 
contract  with  John  D.  Park;  and  deny  that 
they  ever  sold  the  balsam  anywhere  at  less  than 
seven  dollars  per  dozen  They  add  to  their 
answer  averments,  by  way  of  cross  bill,  in 
which  they  state  their  exclmive  right  to  manu- 
facture and  sell  the  balsam  in  those  parts  of 
the  United  States  lying  west  of  the  territory  in- 
cluded in  the  sale  from  Williams  to  Butts,  as 
well  as  those  States  and  counties  named  in  the 
transfer  of  Williams  to  Sanford  and  Park, 
and  assert  that  the  Fowles,  by  putting  up  the 
medicine  in  packages  containing  less  than  eight 
liquid  ounces,  are  selling  the  same  for  less  than 
one  half  of  $7.20,  and  therefore  the  medicines 
of  Fowle  &  Sous  are  sought  for  by  dealers  sell- 
ing medicine  in  defendants'  territory,  who  buy 
and  resell  the  same  to  defendants'  injury.  They 
pray  for  answers,  an  oath  not  being  waived, 
and  that  complainants  may  be  enjoined  from 
putting  up  for  sale  said  medicine  in  packages 
of  less  size  than  those  in  use  on  the  first  day  of 
March,  1845,  the  date  of  the  contract  between 
Butts  and  Fowle,  and  from  selling  packages  of 
said  medicine  of  whatever  quantity  at  a  less 
price  than  $7.20  per  dozen,  and  for  damages. 
Complainants  filed  a  replication  to  defend- 


A  oontraot  not  to  exercise  the  trade  of  making 
printers*  rollers  and  composition  in  New  York  Cit7« 
or  within  flSO  miles  thereof.  Is  void.  Bingbam  v. 
Maiflme,  20  Jones  ft  8. 00. 

The  question  ae  to  what  is  a  general  restnunt  of 
trade  does  not  depend  upon  state  lines;  and  a  re- 
straint is  not  neoenarUy  general  which  embraces 
an  entire  State.  Where  such  oontraot  is  made  with 
the  purdiaser  and  his  assigns,  his  successor  and  as- 
signee may  maintain  an  action  upon  it;  and  the 
fact  that  the  purchaser  was  a  foreign  corporation 
is  no  objection.  Dianumd  Match  Co.  v.  Boeber,9 
Oent  Bep.  18U 100  N.  T.  m. 

OompstiNofiin  fftide  or  bufinett. 

A  partj  may  legally  purchase  the  trade  and  busl- 
nesB  of  another  for  the  very  purpose  of  preventing 
competition,  and  its  validity,  if  supported  by  a  oon- 
sldermtlOD,  depends  upon  its  reasonableness  as  be- 
tween the  parties.  Diamond  Match  Co.  v.  Boeber, 
90ent. Bep.  181, lOSN. T. 47S;  85 Hun, 4SSL 

It  seems  that  no  contracts  are  void  as  being  in 
general  restraint  of  trade  when  they  operate  aim- 
ply.to  prevent  a  party  from  engaging  or  competing 
in  the  same  business.  Leslie  v.  LorlUard,  1 L.  B.  A 
408, 110  N.  Y.  519. 

A  contract  between  an  individual  and  three  man- 
ufacturers under  several  patents  forming  a  com- 
bination of  the  parties,  with  a  view  to  regulate 
competition  between  the  parties  to  it  in  the  sale  of 
the  particular  commodi^  which  thay  severally 
make,  is  a  contract  for  a  lawful  purpose  where  it 
does  not  refer  to  an  article  of  prime  necessity,  to  a 
staple  of  commerce,  or  to  a  merchandise  to  Im 
bought  or  sold  on  the  market  Central  Shade  BoUer 
Co.  V.  Cushman,  8  New  Bng.  Bep.  505, 14B  Mass.  888L 

A  oontraot  tiy  which  a  railroad  company  agreed 
that  an  elevator  company  should.  In  oon«i(wratlon 
of  the  erection  of  an  elevator,  have  thehamiHngof 
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all  through  grain  brought  by  the  railroad  company 
to  Dubuque,  and  receive  a  fixed  price  therefor,  is 
not  repugnant  to  the  commercial  power  of  Con- 
gress nor  to  public  policy.  Dubuque  &  S.  C  B.  Co. 
V.  Bichmond,  88  U.  8. 19  Wall.  564  (»  L.  ed.  ITS.) 

AorttmmU  to  stiM  comptWMm  in  trade  are  void. 

All  agreements,  ta  whatever  form,  to  stifle  fair 
competition  are  void.  Gardiner  v.  Morse,  25  Me. 
140;  James  v.  Fulcrod,  5  Tez.  512;  Hunt  v.  Frost,  4 
Cush.  54;  Hook  v.  Turner,  SS  Mo.  838;  Jones  v.  Cas- 
well, 8  Johns.  Cas.  29;  Thompson  v.  Davies,  18  Johns. 
112;  Ingram  v.  Ingram,  4  Jones,  L.  188;  Martin  v. 
Banlett,  5  Bich.  L.  541;  Brisbane  v.  Adams,  8  N.  Y* 
129:  Atcheson  v.  MaUon,  48  N.  Y.  147;  Gibbs  v. 
Smith,  115  Mass.  502;  Marsh  v.  Chicago,  B.  L  ft  P.  B. 
Co.  (Iowa)  89  N.  W.  Bep.  648. 

A  contract  entered  Into  by  the  grain  dealers  of  a 
town,  the  true  object  of  which  is  to  form  a  secret 
oombinatlon  which  would  stifle  all  competition, 
oontrol  the  price  of  grain,  cost  of  storage  and  of 
shipment,  is  in  restraint  of  trade  and  void  as  against 
public  policy.    Graft  v.  MoConoughy«  79  lU.  846. 

Where  one  producer  enters  into  a  contract  with 
another  producer,  binding  the  latter  to  hold  and 
keep  out  of  the  market  his  supply,  the  oontraot  is 
against  public  policy  and  void.  Amot  v.  Pittston 
ft  B.  Coal  Co.  68  N.Y.  566. 

If  two  persons  in  actual  competition  Intend  bid- 
ding for  an  article,  then  tf  they  agree  that  one 
shall  abstain  from  bidding  and  the  profits  shall  be 
divided,  the  courts  will  not  enforce  their  bargain. 
Doolin  V.  Ward,  6  Johns.  194:  Wilbur  v.  How,  8 
Johns.  444;  Nat.  Bank  of  Metropolis  v.  Sprague,  20 
N.  J.  Bq.  189;  Jenkins  v.  Frlnk,  80  Cat  566;  Loyd  v, 
Malone,  28  DL  48;  Wooton  v.  Hlnkle,  20  Mo.  200; 
Sharp  V.  Wright,  86  BarbJ286;  People  v.  Stephens,  71 
N,  Y.  507;  Singer  Bff g.  Co.  v.  Yarger.  2  McCrary.  588. 

It  f^ems  whem  the  provisions  of  corporate  agree- 
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SBtB*  answer,  and  an  answer  iiDdcr  oath  to  tbcir 
craaa  bill,  denying  the  aasertion  of  tbo  defend- 
anta  that  tb^*had  the  ezclusiye  rip^ht  to  manu- 
fadare  and  sell  in  all  the  temtory  of  the 
United  States  lying  west  of  that  included  in 
tiie  sale  and  transfer  from  Williams  to  Butts, 
and  aTerring  that  defendants  bad  no  right  to 
manafactare  or  sell  In  any  of  the  territory  west 
of  the  ridge  of  the  Kooky  Mountains.  They 
say  that  no  sixe  of  packa^  was  stipulated  for 
in  the  contract  between  Fowle  and  Butts,  and 
that  the  object  of  the  stipulation  was,  that  the 
medicine  shoald  not  be  sold  at  a  lower  propor- 
tional rate  than  $7.20  for  ten  ounces,  and  that 
they  bare  never  sold  at  any  less  rate;  that  they 
hare  used  a  smaller  size  of  bottle  holding  ODly 
foor  liquid  ounces,  but  the  lowest  net  price 
Chey  ever  charged  for  them  has  been  at  the 
rate  of  nine  dollars  per  dozen  bottles  of  ten 
ounces;  and  that  no  sales  thereof  have  ever 
been  made  by  them  within  the  territory  em- 
braced in  tiie  contract  between  Williams  and 
Sanford  and  Park,  and  such  sales  as  have 
been  made  were  made  with  full  notice  to  de- 
fendants, with  description  and  sample  of  bot- 
tle, and  without  objection,  and  they  deny  all 
Injmy  to  defendants.  To  this  answer  replica- 
tion was  duly  filed. 

The  cause  having  been  brought  on  for  hear- 
ing, the  agreement  between  -Lewis  Williams 
and  BenJ^iin  F.  Sanford  and  John  D.  Park, 
dated  Jtlay  1st,  1844;  the  agreement  between 
Williams  and  BuUa,  dated  May  20.  1944;  the 
acieement  between  Butts  and  Fowle,  dated 
lEuch  1st,  1846;  the  agreement  between  Fowle 
•nd  Park,  dated  December  16, 1868;  the  agree- 


mcDt  between  John  D.  Park  and  Seth  A.  Fowle 
aud  Lucy  Ann  S.  Fowle,  dated  November 
17,  1869;  the  release  of  Lucy  Ann  S.  Fowle 
to  Seth  A.  Fowle,  January  1st,  1878;  as  well 
as  various  letters  of  Fowle  &  Son  in  1877 
aud  1878,  to  Park  &  Sons,  and  a  letter  from 
Park  &  Sons  to  Fowle  &  Son,  in  1877;  sundry 
invoices,  bills,  etc.,  were  put  in  evidence,  to- 
gether with  the  testimony  of  several  witnesses 
bearing  upon  the  question  of  sales  by  or  with 
the  knowledge  of  Park  &  Sons  in  the  territory 
claimed  by  Fowle  &  Son. 

The  court  found  "that  the  complainants  are 
not  entitled  to  the  relief  prayed  in  their  said 
bill  of  complaint,"  and  thereupon  dismissed 
complainants'  bill  at  their  costs  and  the  cross 
bill  of  respondents  at  thdf  costs,  from  which 
decree  compIaiuaDts  prosecuted  this  appeal. 

Messrs.  Alex.  H.  McQvffey  and  Henry  A. 
Morrill,  for  appellants: 

The  subject  matter  of  the  contract  consists 
of  a  compound  which  involves  a  secret  in  its 
preparation;  which  the  law  recognizes  as  prop- 
erty. 

The  contract  does  not  deprive  the  public  of 
the  benefit  of  this  secret  nor  is  any  party,  pos- 
sessing the  secret,  debarred  from  its  use. 
They  are  simply  circumscribed  as  to  the  terri- 
tory within  which  thev  may  sell. 

BenweU  v.  lnn$^  24  Beav.  807;  Harms  v. 
Parsons,  82  Beav.  828;  Leather  Cloth  Co.  v. 
Lorsont,  L.R.  OEq.845;  BrysonY.  Whitehead, 
1  Sim.  &  Stu.  74;  Uannie  v.  Irvine,  7  Man.  & 
Gr.  969;  Jones  v.  Lees,  1  Hurl.  &  N.  189; 
AUsopp   V.    Wheateroft,    L.    R   16  Eq.  69; 


In  lestiatnt  of  oompetition  tend  beyond 
of  self  proteotlOD  and  threaten  the  pub- 
tic  good  in  a  dtotlDOtly  appreciable  manner,  courts, 
in  the  exercise  of  their  equitable  powers,  may 
interfere,  Imt  should  not  do  so  unless  the  appre- 
tieoaion  of  danger  to  the  public  interests  rests  upon 
«Tident  grounds.  Leslie  v.  Lorillard,  1 L.  B.  A.  450, 
UON.Y.nS. 

ContraeU  dMs(ble  may  be  sustained. 

Agreements  in  restraint  of  trade,  whether  under 
aeal  or  not,  may  be  divisible.  Where  one  part 
thereof  Is  void  as  being  in  restraint  of  trade,  while 
Che  other  is  not,  the  court  will  give  effect  to  the 
latter,  and  will  not  hold  the  agreement  to  be  alto- 
cether  void.  Oregon  Steam  Nav.  Go.  v.  Winsor,  87 
U.  8. »  WalL  44  ( SB  L.  ed.  215). 

lUegality  of  one  provision  will  not  necessarily 
make  the  entire  contract  void.  Western  Union 
Tiel.  Co.  V.  Burlington  &  8.  R.  Ck>.  11  Fed.  Bep.  I. 

The  fact  that  one  of  the  stipulations  in  a  contract 
4s  IBcgal  does  not  defeat  a  recovery  on  the  others 
when  the  stipulations  are  divisible  and  the  consid- 
«ratSon  is  not  in  itself  illegal.  Green  v.  Price,  18  H. 
M  W.  606;  Price  v.  Green,  16  M.  &  W.  846;  Bank  of 
Australasia  v.  Breillat,  6  Ma  P.  a  1S2;  Mayfleld  v. 
Wadsley.  8  B.  &  C.  857, 6  D.  &  R.  228;  Kerrison  v.  Oole, 
6  Bast,  281;  McAllen  v.  ChurchUL  11  Moore,  483; 
Oelpcke  v.  Dubuque,  68  U.  S.  1  Wall.  175  ri7  L.  ed. 
890);  Goodwin  v.  Clark,  65  Maine,  280;  Carleton  v. 
Woods.  28  N.  H.  200;  Van  Dyck  v.  Van  Bouren,  1 
Johns.  882;  Saratoga  Co.  Bank  v.  King,  44  N.  Y.  89; 
Leavitt  v.  Palmer,  8  N.  Y.  10;  Hook  v.  Gray,  6  Barb. 
«6;  Tracy  v.  Talmage,  14  N.  Y.  162;  Leavitt  v. 
8iatchfoid,51larb.O.  See  Benj.  Sales,  9  605;  Mallan 
▼.  May,  11  M.  ft  W.  668;  Garrigan  v.  Lycoming  F. 
Ins.  Co.  68  Vt.  418;  Lange  v.  Werk,  2  Ohio  St.  519; 
Wkloe  V.  Webb,  20  Ohio  St.  431;  Hynds  v.  ECays,  25 
ind.  SI;  Kimbrough  v.  Lane,  11  Bush,  666:  Newberry 
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Bank  v.  Stegall,  41  Miss.  142;  Valentina  v.  Stewart, 
15GSL887. 

A  separation  of  the  good  consideration  from  that 
which  is  illegal  wiU  be  attempted  in  those  cases 
only  when  the  party  seeking  to  enforce  the  con- 
tract is  not  the  wrongdoer.  Saratoga  Go.  Bank  v. 
Khig,44N.Y.87. 

The  general  rule  is  that  where  the  illegal  cannot 
be  severed  from  the  legal  part  of  a  covenant,  the 
contract  is  altogether  void;  but  where  they  can  be 
80  severed,  whether  the  illegality  be  created  by  the 
statute  or  by  the  common  law,  the  bad  part  may  be 
rejected  and  the  good  retained.  Pickering  v.  B.  R. 
Co.  L.  K.  3  C.  P.  ^iGO;  citing  Maleverer  v.  Redshaw, 

I  Mod.  85;  Collins  v.  Blantem,  2  Wils.  851;  U.  S.  v. 
Bradley,  85  IT.  S.  10  Pet  848  (9  L.  ed.  448);  Deerlng  v. 
Chapman,  22  Maine,  488;  Roby  v.  West,  4  N.  H.  285; 
Cobum  V.  Odell,  80  N.  H.  540;  Woodruff  v.  Hinman, 

II  Vt.  502;  Frazier  v.  Thompson,  2  Watts  ft  S.  285; 
Baguet  V.  Roll,  7  Ohio,  70;  McBratney  v.  Chandler, 
22  Kan.  602;  E  verhart  v.  Puckett,  78  Ind.  409;  Ander- 
son V.  Powell,  44  Iowa,  20;  Waite  v.  Jones,  1  Scott, 
730;  Newman  v.  Newman,  4  M.  ft  S.  66;  Gaskell  v. 
King,  11  East,  165;  Wigg  v.  Shuttleworth,  18  East, 
87 ;  Ladd  v.  Dillingham,  84  Maine,  816;  Woodruff  v. 
Hinman,  11  Vt.  602;  Rose  v.  Truax,  21  Barb.  861; 
DonaUen  v.  Lennox,  6  Dana,  01;  Langdon  v.  Gray, 
62  How.  (N.Y.)  Pr.387;  Tobey  v.  Robinson,99IlI.  282. 

Combinations  to  the  prejudice  of  the  public  ctre  erim- 

inal  conspiraoies, 

A  combination  is  a  conspiracy  in  law  whenever 
the  act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public  or  oppress  individuals  by  un- 
justly subjecting  them  to  Uie  power  of  the  confed- 
erates and  giving  effect  to  the  purposes  of  the  lat- 
ter, whether  of  extortion  or  mischief.  Bish.  Cr.  L. 
1172;  De8ty,Cr.L.I2;8Chitty,Cr.L.lll88;  Arohb. 
Cr.  Pr.  1880.    See  also  Reg.  v.  Kenrick,  6  Q.  B.  40; 
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BauiiUon  t.  BouHUon,  L.  R.  14  Ch.  Diy. 
851. 

The  perfonnanoe  of  the  coveDant  will  be  en- 
forced, though  the  restriction  is  unlimited  as  to 
space. 

Tallisr.  TaUU,\  El.  &  Bl  891;  Peabodv 
T.  Norfolk,  98  Mass.  452;  Vickery  y.  Welch, 
19  Pick.  528;  M<yne  Twist  DHU  J  MacJi.  Co. 
▼.  Morse^  103  Mass.  78;  Or^on  Steam  Nav, 
Oo.  V.  WiM&r,  87  U.  8.  20  Wall.  64  (22:  815); 
Miteha  y.  B^nolde,  1  Smith.  Lead.  Cas.  *508- 
527;  1  P.  Wms.  181;  &mWC$  App,  5  Cent 
Rep.  208,  118  Pa.  679,  590;  Waldos  Pollock, 
Cont  816  and  cases  there  cited. 

(No  counsel  appeared  for  appellees.) 

^  Mr,  Ohitf  Justice  Fnller  delivered  the  opin- 
ion of  Uie  court: 

No  question  arises  in  respect  to  the  sale  and 
transfer  by  Williams  to  Butts,  and  by  Butts  to 
Beth  W.  Fowle,  and  the  acquisition  by  com- 
plainants of  all  the  right,  title  and  interest  of 
the  latter,  nor  as  to  the  sale  by  Williams  to 
Sanford  &  Park,  and  Uie  passaj^  of  the  title, 
interest,  and  rights  of  Sanford  and  Park  to 
Park,  and  through  him  to  his  codefendants; 
and  the  agreement  between  Park  and  Fowle  & 
Son,  as  to  the  territory  west  of  the  Rocky  Moun- 
tains, is  produced,  and  sustains  the  ayerments 
of  the  bill  in  that  regard. 

By  the  contract  between  WiUiams  and  San- 


ford and  Park,  Williams,  in  consideration  of 
the  payment  of  $2,500  by  Sanford  and  Park, 
and  the  coyenants  entered  into  on  their  part, 
sold  and  transferred  to  Sanford  and  Park  a  true 
copy  of  the  recipe  used  in  preparing  said  Bal- 
sam of  Wild  Ciherry,  together  with  the  sole 
riebt  to  manufacture  and  sell  said  medicine  in 
Ohio,  Indiana,  Illinois,  Kentucky,  Tennessee^ 
Missouri,  Michigan,  Arkansas,  Mississippi^ 
Alabama,  Louisiana,  and  all  the  territory  ly- 
ing west  of  those  States,  together  with  certain 
counties  in  the  State  of  Virginia  and  certain 
counties  in  the  State  of  Pennsylvania,  and  San- 
ford and  Park  covenanted  and  agreed  to  pay 
$2,500  and  $4,764  for  medicine  consigned  to 
them  for  sale,  and  also  "that  they  will  not  seU 
or  cause  to  be  sold,  or  establish  agencies  for 
the  sale  of  said  balsam  in  any  part  of  the 
United  States  except  in  the  States  and  Terri- 
tories herein  granted  to  them,  and  also  that  they » 
the  said  Sanford  and  Park,  will  not  sell,  or 
cause  any  of  said  medicine  to  be  sold,  at  less 

Srice  than  seven  dollars  for  each  and  every 
ozen,  except  to  such  persons  as  shall  become 
their  agents  for  a  whole  State  or  Territory,  and 
in  all  cases  where  such  agencies  are  granted 
they  also  promise  and  ame  to  fake  from  such 
agents  an  agreement,  with  a  sufficient  guaran- 
tee or  penalty,  that  no  sales  of  nid  medicine 
shall  be  made  at  a  less  price  than  that  above 
named;"  and  Williams  covenanted  and  agreed 
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State  V.  Stewart,  59  Y t.  978,  4  New  Bng.  Bep.  878; 
Com.  v.  Osiiisle,  Bright  (Pa.)  86;  Morris  Bun  Ooal 
Oo.  v.  Bsrolay  Ooal  Oo.  68  Pa.  178. 

A  **  comer,**  when  aocompUshed  by  oonfedera- 
tkm  to  raise  or  deprow  prices  and  operate  on  the 
market.  Is  a  conspiracy  If  the  means  be  unlawful. 
Morris  Bun  Ooal  Oo.  v.  Barclay  Ooal  Oo.  66  Pa.  ITS; 
People  v.  MeMn,  8  Wheeler,  Or.  Gss.  262. 

Every  association  to  raise  or  depress  the  price  of 
labor  beyond  what  It  would  bring  If  left  without 
aid  or  stimulus.  Is  criminal.  If  the  means  be  un- 
lawful, the  combination  is  indictable.  Morris  Run 
Ooal  Oo.  V.  Barclay  Ooal  Oo.  68  Pa.  178;  Bish  Oont. 

No  agreement  for  defrauding  the  public  can  be 
vaUd.   People  v.  Stephens,  71 N.  ^  £!?. 

An  agreement  by  several  commercial  firms,  by 
which  they  bound  themselves  for  the  term  of  three 
months  not  to  sell  any  India  cotton  bagging,  ex- 
cept with  the  consent  of  the  majority  of  their  num- 
ber, was  held  unlawful  In  India  Bagging  Asso.  v. 
Kook,  U  La.  Ann.  161  And  see  Stanton  v.  Allen,  6 
Denio,  484;  Oraft  v.  McOonoughy,  79  HL  846;  Morris 
Bun  Ooal  Oo.  v.  Barclay  Ooal  Oo.  68  Pa.  171^  Amot 
V.  Plttston  k  B.  Ooal  Oo.  68  N.  Y.  668;  Oentral  Ohio 
Salt  Oo.  V.  Outhrle,  86  Ohio  St.  666. 

Oonsplrades  which  Involve  misohlef  to  the  public 
are  Indictable,  although  neither  the  object  sought 
to  be  accomplished  nor  the  means  used  for  its 
accomplishment  Is  crimlnaL  Oom.  v.  Ward,  1  Mass. 
478;  Oom.  v.  Judd,  8  Mass.  888, 8  Am.  Dec.  64;  State 
V.  Bumham,  16  N.  H.  806. 

All  confederacies  whatsoever  which  wrongfully 
prejudice  a  third  person  are  highly  criminal  at 
common  law.  State  v.  Stewart,  4  New  Bug.  Bep. 
878, 68  Vt.  878;  8  Buss.  Or.  674;  People  v.  Petberam 
(Mich.)  7  West  Bep.  688. 

OMuplniefet  ogolfist  tftuU. 

Any  agreement  between  large  dealers,  meant  to 
control  the  market  and  obtain  exorbitant  prices.  Is 
an  unlawful  conspiracy  against  trade  and  void, 
Amot V. Plttston  *  B.OoalOo.68  N.T.668;  Oraft 
V.  McOonoughy,  If  DL  816:  Fairbank  v.  Lea«^.  40 
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wis.  687;  Oentral  Ohio  Salt  Oo.  v.  Outhrle,  86  Ohio 
St  666, 672.  And  see  OolUns  v.  Locke,  L.  B.  4  App. 
Oas.  674;  W.  U.  Teleg.  Oo.  v.  Ohicago  ft  P.  B.  Oo.  86 
m.  846;  Western  Union  Teleg.  Oo.  v.  Am.  Union 
Teleg.  Oo.  68  Oa.  160;  Wiggins  Ferzy  Oo.  v.  Ohio  h 
M.R.OO.72I1L860. 

Oonspiraoles  to  Injure  trade  were  Indictable  at 
common  law.  Bez  v.  Oope,  1  Strange,  144;  Rex  v. 
De  Berenger,  8  Bfaule  ft  S.  tt;  Bex  v.  Norris,  2  Ld. 
Ken.  800;  Reg.  v.  Gumey,  11  Oox,  Or.  Oas.  414;  Levi 
V.  Levi,  6  Oar.  ft  P.  288. 

Although  a  corporation  Is  not  dissolved  by  In- 
solvency, the  appointment  of  a  receiver  or  by  a 
lease  of  the  corporate  property  (People  v.  Northern 
R.  Oo.  42  N.  Y.  217;  Kincaid  DwioeUe.  68  N.  Y.  548; 
Oom.  V.  Oentral  Pac  B.  Oo.  62  Pa.  506),  yet  when  it 
Is  consolidated  with  another  under  authority  of 
law,  or  when  under  such  authority  It  transfers  its 
franchises,  it  Is  dissolved.  Bishop  v.  Brainerd.  28 
Oonn.  288;  Shields  v.  Ohio,  86  U.  S.  818  r24  L.  ed.  887); 
People  V.  North  River  a  R.  Oo.  (N-  Y.)  2  L.  R.  A.  88. 

ConJiradtM  to  ereate  a  motwpoty  are  voUU 

Oontracts  to  obtain  a  monopoly  are  Invalid. 
Crawford  v.  Wick,  18  Ohio  St.  160;  Oentral  Ohio  Salt 
Ca  V.  Guthrie,  86  Ohio,  666,  Marsh  v.  RusseJl,  68 
N.  Y.  288;  Kelley  v.  Devlin,  58  How.  Pr.  487;  Wood- 
ruff V.  Berry,  40  Ark.  251;  Hooker  v.  Yandewater^ 
4  Denio,  848;  Stanton  v.  Allen,  5  Denlo,  484:  Craft  v. 
McOonoughy,  78  ni.  846;  Raymond  v.  Leavitt,  41 
Am.  Rep.  170, 46  Mich.  447.  As,  an  agreement  to  ab- 
sorb and  monopolise  the  transportatior  of  a  com- 
munity. Hooker  v.  Yande  water,  4  Denlo,  848;  Stan- 
ton.v.Allen,ft  Denlo,484;  Magulre  v.  Smock,  48  Ind.  L 

A  contract  which  creates  a  monopoly  Is  in  viola- 
tion of  the  Constitution  which  declares  that**Per- 
petultles  and  mooopoUes  are  contrary  to  the  geniu» 
of  a  free  government,  and  shall  never  be  aUowed.** 
If  such  is  the  effect  of  the  contract,  It  Is  forbidden 
by  the  Constitution,  and  no  legislation  can  glye  va- 
lidity to  It.  Brenham  v.  Brenham  Water  Co.  8f 
Tex,  661;  Norwich  Qas-Light  Co.  v.  Norwich  City 
Gas  Oo.  25  Oomi.  18;  Ohicago  v.  Rumpff,  46  m.  60; 
H'vlson  V.  Thome,  7  Paige  861;  Slaughter-Housr 
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tha&  he  would  not  "manufacture,  sell,  or  cause 
to  be  sold,  snj  of  said  medicines  within  the 
territory  herein  granted  to  the  said  Sanford 
aftd  Park,  or  any  medicines  under  a  different 
■ame,  prepared  from  the  same  recipe  used  in 
prepauiog  said  balsam,  or  in  any  other  form 
purporting  to  be  an  improvement  on  the  said 
mecndne,"  it  being  provided  "that  the  said 
Sanford  and  Park  shall  not  make  known  to 
any  person  the  ingredients  employed  or  man- 
ner of  preparing  said  medicines.'^  By  a  sim- 
ilar agreement  Williama  sold  and  transferred 
to  Butts  the  recipe  and  the  sole  right  to  manu- 
facture and  sell  said  medicine  in  the  six  New 
England  I  States;  also  in  the  States  of  New 
Tork,  New  Jersey,  Delaware,  Maryland,  North 
and  South  Carolina,  District  of  Columbia,  and 
British  America,  and  certain  counties  in  the 
States  of  Pennsylvania  and  Yii^ia,  fpr  four 
thousand  dollars,  and  eight  thousand  six  hun- 
dred and  sixty-one  dollars  for  medicine  con- 
signed to  him,  the  parties  covenanting  as  Ip  the 
agreement  with  Sanfoid  and  Park. 

The  contract  between  Butts  and  Fowle  was 
similar  in  terms,  the  mon^  consideration  be- 
ing twenty-nine  thousand  five  hundred  dollars, 
and  some  accounts,  a  stock  of  drugs,  and  some 
tppaiatus  and  stereotype  plates  bemg  included 
faithe  porchase. 

By  the  agreement  between  John  D.  Park  and 
Beth  A.  Fowle  and  Lucy  Ann  S.  Fowle,  Park, 
in  consideration  of  $5,000,  sold,  assigned,  trans- 
ferred, and  conveyed  to  said  Seth  JL  and  Lncjr 


Ann  S.  Fowle  all  his  "  right,  title,  interest 
and  claim  in  and  to  the  property  or  pro- 
prietary right  or  franchise  of  the  medicine  or 
medicinal  preparation  called  and  known  as 
'Wistar's  Balsam  of  Wild  Cherry,'  for  and  so 
far  as  regards  all  the  territonr  or  part  of  North 
America  lying  westerly  of  tiie  ridze  of  the 
Rocky  Mountains,  embracing  the  whde  of  the 
following  States  and  Territories  of  the  United 
Stat^,  VIZ.:  the  States  of  California,  Oregon 
and  Nevada,  and  the  Territories  of  Washing- 
ton, Idaho,  Utah,  Arizona,  and  Alaska,  and  so 
much  and  such  pNUt8  of  the  Territories  of  Mon 
tana,  Wyoming,  Colorado  and  New  Mexico 
as  are  westerly  of  the  ridge  of  said  Rocky 
Mountains  meaninff  and  intending  all  territory 
lying  westerly  of  said  Rocky  Mountains  (includ- 
ine  the  westerly  slope  thereof)  and  between 
said  mountains  and  the  Padtic  Ocean,  and 
also  all  my  ri^ht,  daim,  and  interest  in  and 
to  the  good  will  of  the  business  of  making^ 
putting  up  and  selling  said  Wistar's  Balsam 
of  Wfid  Cherry  within  said  limits,  and  in 
and  to  the  trademarks,  so  far  as  used  within 
said  limits,  on  the  labels,  bottles,  wrappers,  or 
packages  containing  said  medidne,  or  other- 
wise used  in  carrying  on  said  business  within 
the  limits  or  territory  aforesaid;"  also  in  all  of 
British  Columbia  and  Mexico;  "intending' 
herebr  to  transfer  and  relinquish  to  said  Fowles 
the  whole  market  for  the  said  medicine  of  all 
said  territory  westerly  of  the  Rocky  Mountains, 
and  also  (so  far  as  1  have  the  power  so  to  do),. 


8  v.  &  la  Wan.  lOe  oa  L..ed.  <1T^  live 
B.  *  a  Abo.  V:  Gresoent  OStj,  L.  B.  L.  J^  8.  H.  00. 1 
▲bb.ar.&)l8B. 

As  a  geoenl  rule  DO  agreement  will  be  sustained, 
tbeeSeotof  which  would  be  to  fasten  on  the  com- 
rniml^  the  monopoly  of  an  important  stifle  or  In- 
dartrj,  althoagh  St  has  been  held  in  Massacbusetts 
ttit  an  asreement  not  to  run  an  opposition  stagre 
between  Boston  ft  Providence  was  valid,  on  the 
ptnmd  that  the  act  complained  of  was  a  breaoh  of 
tenat  (Pierce  v.  FuUor,  8  Mass.  22Q:  and  the  same 
n«0D  maj  be  applied  to  a  ruling  made  shortly 
aflerwards  saatalning  an  agreement  not  to  com- 
pete fbr  seven  yean  in  the  northwest  trade.  Ferw 
klos  y.  LTman,  9  Has.  fiSBB. 

A  railroad  company  cannot  grant  to  a  telegraph 
eompanjthe  exclusive  right  to  estabUsh  lines  of 
tctefctapfaki  communication  along  its  right  of  way, 
•neb  ooDtractB  being  contrary  to  public  policy.  W. 
V.TbL  Co.  V.  BuTUngton  ft  a  B.  Go.  11  Fed.  Bep.  1, 
IMeCrary,  ISO,  2  OdL  Law,  807. 

Hie  restriction  will  not  be  extended  so  far  as  to 
eover  agreements  by  employers  to  induce  employ^ 
to  deal  exoluatvely  in  a  partlonlar  store.  Crawford 
▼.WIok,18Ohlo8t.l90. 

Ibe  Bnglirii  caaes  sostain  purchases  of  land  from 
teewen  with  covenant  that  the  nurchaser,  in  case 
heopeoaptibUe  house,  shall  buy  all  his  beer  from 
the  vendor.  Cooper  v.  TwfMU,  8  Camp.  286a;  Oale 
«.Baed,8BBSt,8(l;Gattv.  Tourle,L.B.4  Ch.App. 
GbaML   See Sohwalm V.  Holmes, 48 CaL 88S. 

A  oorenant  by  an  author  to  write  exclusively  for 
apartlcnlar  pubUaher  has  been  sustained.  Morris 
T.Cofanan.  18  Yea,  487. 

But  to  validate  covenants  of  this  dass  the  oom- 
Bodity,  or  services  rendered,  should  be  fUrly  up 
to  the  market  value.  Thornton  v.  Sheriatt,  8 
XnatSSi. 

AeoDtfaot  fortfae  exclusive  right  to  supply  a 
eeftain  distrlot  with  flour  prepared  under  a  oertain 
patent,  fora  royalty,  is  not  invalid.  HeOker  v. 
Itrnler.eSU  8.SWa]l.iaa?L.ed.708.) 

Ill  V.  8. 


No  Ttmedyon  iOeoal  contraeL 

Where  two  or  more  parties  have  united  In  a  trans- 
action to  defraud  another  or  othera,  or  the  public,, 
or  the  due  administration  of  Justice,  or  where  It 
was  against  ptiblic  policy,  or  contrary  to  good  mor- 
als, no  one  of  them  can  maintain  a  suit  thereon 
against  any  other.  York  v.  Merrltti  77  N.  a  818; 
Wright  V.  BIndskopf ,  4B  Wis.  844. 

A  court  of  equity  will  not  lend  its  aid  to  require 
an  account  of  profits  and  a  division  thereof,  al> 
though  the  contract  has  been  executed,  (^raft  v» 
McGonoughy,  79  111.  846. 

Yet  the  court  will  not  refuse  to  deal  with  that 
property,  on  the  ground  that  it  was  acquired  under 
an  illegal  contract  W.  U.  Tel.  Co.  v.  Burlington 
ft  S.  B.  Co.  11  Fed.  Bep.  L 

The  modem  doctrine  of  enjoining  oontracts  be- 
cause they  tend  to  restraint  of  trade  Is  restricted, 
so  far  as  corporations  are  concerned,  to  contracts' 
which  under  the  droumstances  tend  to  Oreate  mo- 
nopolies; that  is,  to  confer  special  or  exoluslTe' 
privileges  the  existence  of  which  would  be  contra- 
ry to  public  poUoy.  liealie  v.  LoriUard,  1 L.  B.  A* 
468, 110  N.Y.  519. 

An  agreement  to  form  a  pool  for  the  purchase  of 
lard,  involving  tying  up  and  withdrawal  from  the- 
market  of  large  quantities,  is  an  unlawful  combi- 
nation which  would  not  be  enforced  between  the- 
partiea.  Amot  v.  Plttson  ft  B.  Coal  Co.  68  N. Y.  56S: 
KnowKon  v.  Congress  ft  B.  Spring  Co.  87  N.  Y.  (OS; 
Bell v.Leggett, 7  N.  Y.178;  Keene  v.  Kent,4 N.  Y. 
State  Bep.  48L 

A  contract  between  attorneys  and  persons  en- 
gaged in  the  illegal  sale  of  Uquors,  providing  that 
the  attorneys  shall,  for  a  sum  stated,  defend  aXk 
cases  brought  against  such  persons  for  violation  of 
the  Kansas  Prohibitory  Liquor  Law  is  invalid,  and 
the  attorneys  could  not  recover  upon  it  for  ser- 
vices actually  performed  thereunder.  Bowman  v. 
FhUlips,  8  L.  B.  A.  68L 

See  also  note  on  ContraeUlIn  reitraint  cf  tnuU^  87 
«t,  8.,  28  L.  ed.  818. 
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of  all  add  British  Oolumbia  and  Mexico,  ao 
that  they  and  tbdr  legal  repreaentatiyea  and 
QS9i^;na  may  hare  and  enjoy  the  sole  and  ex- 
clusive right  of  aelling  said  medidnea  within 
Miid  limita,  ao  far  aa  I  can  assure  such  right  to 
them,  and  free  from  any  competition  or  Inter- 
ference by  me  or  any  one  claiming  under  me 
or  .cling  by  or  with  my  authority,  permiasion, 
or  aid,  either  directly  or  indirectly;"  and  he 
further  oovenanled  that  he  *'  will  not,  and  my 
heirs,  executors,  administrators,  and  assigns 
shall  not,  either  within  said  territory  westerly 
of  the  ridge  of  the  Rocky  Mountains,  or  with- 
in said  BriU^  Columbia  or  Mexico,  hereafter 
make,  put  up,  sell,  or  offer  or  expose  for  sale, 
any  of  said  -  Wistar's  Balsam  of  Wild  Chenr, 
or  any  other  medicine  whatever  bearing  the 
name  of  *  Wild  Cherry,'  in  whole  or  in  part, 
lor  the  said  medicine  under  a  different  name 
prepared  substantially  from  the  same  recipe  or 
lormula,  or  use  the  same  or  trademarks,  or  any 
of  them,  or  be  concerned,  directly  or  indirectlv, 
in  the  business  of  selling  or  in  promoting  the  sale 
of  said  medicine  within  said  limits  in  competi- 
tion with  said  Fowles,  thr  ^r  representatives  and 
assigns,  or  in  any  way  o  by  any  means  what- 
soever do  or  knowingly  ^d  or  abet  any  other 
person  to  do  anything  to  prejudice  or  interfere 
with  the  business  of  selling  said  medicine  with- 
in the  limits  aforesaid  solely  by  said  Fowles, 
their  representatives  and  a^gns;"  and  then 
follows  a  covenant  of  further  assurance. 

If  the  defendants  violated  the  provisions  of 
these  contracts  by  selling  this  artide  within  the 
territory  which  it  was  covenanted  complainants 
should  occupy  exdusivdy,  or  by  selling  to 
others  for  sale  there,  or  by  promoting  such 
sales,  we  are  aware  of  no  reason  for  the  refusal 
of  relief  unless  it  may  be,  as  is  contended,  that 
the  contracts  were  not  enforceable  on  the 
ground  of  public  policy. 

We  have  not  been  favored  with  any  opinion 
of  the  learned  Judge  who  dedded  the  case  in 
the  circuit  court,  nor  with  any  brief  in  appel- 
lees' behalf:  and  while  we  may  naturally  as- 
sume that  the  finding  was  based  upon  the  sup- 
posed want  of  proof  of  violation  of  the  con- 
tracts, or  their  supposed  invalidity,  or  both,  we 
are  left  to  conjecture  as  to  the  precise  views 
which  were  entertained. 

As  we  remarked  in  GM$  v.  OoMolidated  Oa$ 
Oompanp,  180  U.  8.  409  [82:  98^:  "The  de- 
cMon  in  Miteha  v.  BeynoldM,  1  P.  Wms.  181, 
Smith's  Leading  Caaea,  Vol  1,  Pt.  n,  508,  ia 
the  foundation  of  the  rule  in  relation  to  the  in- 
validity of  contracta  in  restraint  of  trade;  but 
as  it  was  made  under  a  condition  of  thinga,  and 
a  atate  of  aodety,  different  from  thoae  which 
now  prevail,  the  rule  laid  down  ia  not  regarded 
aa  indexible,  and  has  been  considerably  modi- 
fied. Public  welfare  is  first  considerea,  and  if 
it  be  not  involved,  and  the  restraint  upon  one 
party  ia  not  greater  than  protection  to  the  other 
requirea,  the  contract  may  be  auatained.  The 
question  ia  whether,  under  the  particular  cir- 
cumstances of  the  case,  and  the  nature  of  the 
particular  contract  involved  in  it,  the  contract 
IS.  or  is  not,  unreasonable.  BouirilUm  v.  Bott- 
•aUm,  L.  R.  14  Cb.  Div.  861;  Leather  doth 
a».  V.  Larmmt  L.  R  9  £q.  ZiSiOf^gon  Steam 
Satdgation  Co.  v.  Wintor,  87  U.  8.  90  WalL 
64,  68  p2:  815,  818]." 

Kdaung  as  these  contracts  did  to  a  com- 
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pound  involving  a  secret  in  its  preparation; 
based  as  they  were  upon  a  valuable  considera- 
tion, and  limited  as  to  the  space  within  which, 
though  unlimited  as  to  the  time  for  which,  the 
restnunt  was  to  operate,  we  are  unable  to  per- 
cdve  how  they  could  be  regarded  as  so  unrea- 
sonable as  to  justify  the  court  in  declining  to 
enforce  them. 

The  vendors  were  entitled  to  sell  to  the  best 
advantage,  and  in  so  doing  to  exercise  the  right 
to  predude  themsdves  from  entering  into  com- 
petition with  those  who  purchased,  and  to  pre- 
vent competition  between  purchasers,  and  the 
purchasers  were  entitled  to  such  protection  as 
was  reasonably  necessary  for  their  benefit. 
Williams  had  and  transferred  property  in  the 
secret  process  of  manufacturing  the  article  be 
had  discovered,  and  he  and  his  grantees  could 
claim  relief  as  against  breaches  of  trust  in  re- 
spect to  it.  The  policy  of  the  law  is  to  encour- 
age useful  discoveries  by  securing  thdr  fruits 
to  those  who  make  them.  If  the  public  found 
the  balsam  efficacious,  they  were  interested  in 
not  being  deprived  of  its  use,  but  by  whom  it 
was  sola  was  unimportant. 

The  decree  below  was  probably  not  rendered, 
and  cannot  be  sustained,  upon  the  theory  that 
these  contracts  were  in  themselves  invalia. 

It  remains  to  be  considered  whether  there 
is  evidence  tending  to  show  that  the  defendants 
sold  the  balsam  within  the  prohibited  territory, 
or  to  those  by  whom  to  their  knowledge  it  was 
to  be  there  aold,  or  in  any  way  promoted  auch 
aale.  We  are  of  opinion  that  Uie  record  dis- 
doses  violations  of  the  contracts  in  these  par- 
ticulars, and  that  the  cause  should  have  gone  to 
a  master  to  state  an  account  One  of  tne  de- 
fendants was  called  by  complainants  as  a  wit- 
ness, and  thouidi  apparently  an  unwiilinff  one, 
he  admits  four  shipments  or  balsam  to  Atlanta, 
Qa.,  in  1879,  1880, 1888,  and  1884;  a  shipment, 
in  1879,  to  New  York;  a  shipment,  in  April, 
1880,  to  Philadelphia;  and  identifies  an  entiy 
on  defendants'  sales  book  of  a  shipment  to  Coi- 
fin,  Reddington  &  Co..  San  Francisco,  Cal.,  in 
1878,  charged  to  Smith  &  Co.,  of  Dayton, 
Ohio;  although  Georgia,  New  York,  Phila- 
ddphia,  and  California  were  all  within  com- 

Slainants'  territory.  Evidence  was  also  ad- 
uced  of  shipments  by  defendants  to  Henry, 
Curran  &  Co.,  at  New  York,  in  1874,  1875, 
and  1876,  not  for  sale  in  defendants'  territory, 
but  for  the  general  purposes  of  the  eastern 
trade,  and  sold  within  the  territory  embraced 
in  the  original  transfer  to  Butts,  and  of  sales 
directly  by  Park  <&;  Sons  to  Crittenden,  and 
McKesson  &  Bobbins,  of  New  York,  in  1878, 
1880,  1881,  and  1889.  Coffin,  of  Coffin,  Red- 
dington &  Co.,  of  New  York  <md  San  Francis- 
co, testifies  that  for  seven  yean  he  had  pur- 
chased Park's  Wistar's  Balsam  from  8.  N. 
Smith  &  Co.,  Dayton,  Ohio,  commendng  in 
1877,  and  the  last  purchase  being  in  1888,  and 
that  purchases  were  made  under  ordera  to  ship 
direct  to  California,  and  that  Smith  &  Co. 
furnished  it  for  seven  dollan  a  dozen,  leas 
freight  Smith  testifies  to  the  shipment  of  nine 
gross  of  this  balsam  to  California  to  the  San 
Francisco  branch  of  Coffin,  Reddington  &  Co. . 
during  the  yean  1879,  to  1888,  inclusive,  and 
one  gross  to  John  Helm  &  Co.,  of  California; 
that  he  did  not  usually  keep  the  article  in 
stock,  but  order<^  it  from  Park  &  Sons,  and 
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tbam;  thmt  while  thej  rendoi 
tH  and  t87  per  jtom  in  a 
•enn  dolUnor  more  per  d 


a  luBtaucca,  oi  dOTtorMttataaouittadaiildatlwwIialeiiiittarIn 
r-T  dOMD.  ho,  (n  fact,  ,  ""j^      ,    ,           ^  ^^     „  ,        „ 

^IcaM  ttUdefeodMti  knew  wlew  tie  ^-  .^  „^^  ^  oertlfloMe  (or  the  purpo*  for  whioh 

*■"  ^!*.*'*?*  ""•*  "^l  ^  ontf  shipped  the  oeitlfloKte  nt  outlntbe  ladlotmeDt  In  tU» 

•ome  aliecl,  bat  were  paia  by  Dmlth  dd  the  ctao  It  ■lleged  to  have  been  made  and  ueed. 

bMii  of  dedncUng  fidjgbt  equivalent  to  the  tjhq  logQ  1 

<»"?«•■«»  CmMoraJ^  ""J,  M  well  put  by  ap.  AtvuedAprilS.S.  JS89.    Dteided  May  IS,  1889. 
pdlut^  oouumI,  "  If  the  sales  were  to  Smith 

4  Oo.  in  fiua,  then  ibej  wew  for  much  leas  rvs  a  certificate  of  dlvidon  Id  opinion  h»- 

tban  aeveii  doDan  a  doceo.  and  in  violation  of  \J    tweeo  the  Judges  of  the  Circuit  Court  of 

contract'"    Smith  also  UsUfles  to  two  lostances  the  United  Statesfoi  the  Dialrict  of  Califoroia, 

—onelnlfrnandoneln  1678— of  the  shipment  on  demurrer  to  an  indictment  against  defend- 

ot  lea  groaa  and  Ave  groM  to  Coffin,  Redding-  ant  for  faiselv  certUving,  as  a  Commissioner  of 

Ion  A  Co.,  California,  for  so  much  leas  than  the  Circuit  Court  of  the  United  States,  to  an 

seven  dollara  pet  dozen  as  the  amount  of  Ifae  oatb  or  afBdavit  taken  before  him.     Question 

freight  to  CaluOTnia,  which  balsam  Smith  &  an*ie«rtd  in  the  rugalin. 

Co.  procured  from  the  defendnnla,  paying  them  The  facts  are  stated  in  (he  opinion, 

the  net  sum  received.    The  witness  Park  did  .,-,,,,       „  ,■  ■.     n 

not  denj  that  balanm  had  been  shipped  directly  ,*''-,_^'  "^  •''"*''*•  ^oitatcr-Qea,,  for  the 

to  California,  upon  the  order  of  Smith  &  Co.;  PWWUff-     _..„„_,„,.      „    -,   ^,, 

be  tesUacd  that  they  kept  the  balsam  In  slock  ^^^-  ^^^^  ^^^'  ]^^^  ^  *"'** 

at  one  time  with  Smith  ft  Co.,  to  be  sold  on  ""^  iVtUiam  M.  Btewtrt  for  defendant 

tttdr  account;  Ite  would  not  say  that  ths  en-  ^m^^  eoort  deoUned  to  hear  argument  of 

tries  on  the  sales  books  in  the  name  of  Smith  counsel.) 
A  Co.  necessarily  showed  to  whom  the  article 

ma  ahliq)ed,  and  said  that  be  did  not  know  Mr.  JtMMe.Biaier  delivered  the  opinion  of 

wbetber,  when  charged  to  Smith  &  Co.,  the  the  court: 

Aiticlewaashipped  to  them  or  to  other  parties;  This  case  comes  before  ui  from  the  Circuit 

be  identified  the  ent^  of  one  shipment  to  Cof-  Court  of  the  United  States  for  the  DiMrict  of 

tin,  Reddingtonft  Co.;  be  knew  the  average  California,  upon  a  certiScale  of  division  in 

ATDOnQtot  nelgfat  per  gross  on  balsam  shipped  opinion  between  the  Judges  holding  that  court. 

to  Califonla,  which,  deducted  from  %bi,  the  It  arises  out  of  nn  indictment  against  the  d»- 

«ODtTact  salts  i»loa  pcrgtOM,  left  mitisIantiallT  fendant  M.  F.  Reillv,  In  which  he  is  charged 

the  amonnt  in  all  caaea  received  bv  Smith  &  with  falsely  certifying,  as  a  Commissioner  of 

Co.  on  the  California  ahlpmenls.  and  by  them  the  Circuit  Court  of  the  United  State*  for  that 

paid  to  Park  ^  Bona;  and  he  admitted  several  circuit,  to  an  oath  or  affidavit  taken  before 

charges  on  Parit  &  Son^  books  against  Smith  bim  by  one  Charles  Holcomh. 

A  Co.,  for  merchandise,  correspooding  In  dales  The  indictment  sets  out  that  Holcomb.ata 

«Dd  amonnts  with  ahipmeots  lo  California.  Deputy  United  States  Surveyor,  had  a  contract 

The  Inference  is  a  reasonable  one,  that  the  de-  similar  to  that  recited  In  the  previous  case  of 

fendanta  knew  that  the  balsam  claimed  to  have  United  Stale*  v.  Hall  \vo*t,  97],  by  which  cod- 

tiem  sold  to  Smith  &  Co,,  and  which  was  tract  it  was  necessary  that  be  should  maheaffl- 

"~    ~d  lo  California,  was  going  there,  and  in  davit  that  he  had  peiaonally  rendered  theservioe 


;  for  him,  pro- 

no  attentloa.    We  do  not  think  the  latter' are  cured  the  defendant,  Heilly,  who  was  a  com- 

in  any  position  to  say  that  they  did  not  know  missionerappolntedby  theCircuItCourtof  the 

what  was  going  on.    Neither  of  them  was  United  States  under  toe  Act  of  Congress  on 

called  for  the  defense  nor  any  testimony  taken  that  subject,  to  make  out  the  form  of  an  aSl- 

on  tbdr  behalf.     We  are  satisSed  that  com-  davit,  and  certify  to  it  under  his  seal  as  such 

plalnanta  sufficiently  made  out  their  case  to  commis^ooer;  when  in  fact  no  such  oath  was 

jmUfy  sccoiding  to  tbem  the  relief  prayed.  taken  by  Holcomb,  norauysucbaffldavitmade 

TTie  deeretitreBiTud  and  the  cauie  remanded,  by  him.     For  this  offense  ReiUy  is  indicted. 

fir^irtbtrproeeeding*  in  uniformity  withthii  A  demurrer  to  this  indictment  was   filed, 

fpMJm.                              _  alleging  eight  different  objections  to  it.  and  on 

'—  the  argumentof  tlal demurrer  tbe  Judges  hold- 

___^  ing  the  Circuit  Court  certified  lo  us  ten  diSer- 

DKITED  STATES,  I^.,  ent  Questions  on  which  they  were  divided  In 

V,  opinion  on  that  hearing. 

H.   F.   REILLT.  The  remarks  already  made  In  the  previous 
case  In  regard  to  splitting  up  the  case  into  no- 

(Bee  H.  C.  Beporter*s  ed.  58-4U  meroua  points  In  order  to  get  this  court  to  de- 
cide the  whole  matter  in  dispute  in  advance, 

CirUileale  of  dietdon  in  opinion — atrnmitttoitr  apply  with  increased  force  to  this  case.     Witb- 

ei't  authority  toadminitter  oath.  oat  further  comment  on  this,  (t  ia  sufficien'  to 

Ul  U.  8.  » 
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My  that,  in  tlie  present  case,  as  in  that,  one  of 
the  (questions,  relating  to  the  power  of  the  com- 
missioner  to  administer  the  oath  in  this  case,  if 
he  had  attempted  to  do  it,  is  we  think  pertinent 
and  should  he  answered.  That  question,  the 
fifth  one  of  the  series  certified  to  us,  is  as  fol- 
lows: '*Has  a  Commissioner  of  the  United 
8tates  Chrcuit  Court  authority  to  administer 
oaths  and  make  certificates  for  the  purposes  for 
which  the  certificate  set  out  in  the  indictment 
is  alleged  to  haye  heen  made  and  used?" 

Of  course  if  he  had  no  authority  to  administer 
the  oath,  it  was  a  wholly  useless  paper  in  which 
he  made  the  certificate  that  the  oath  had  been 
taken;  and  whether  there  Is  any  law  punishing 
him  for  that  offense  we  are  not  informed,  nor 
are  we  required  by  anv  of  these  certificates  of 
division  in  opinion  to  inquire. 

With  regfod  to  the  question  here  asked  us, 
it  is  suflSdent  to  say  that,  as  in  regard  to  the 
power  of  notaries  public  to  administer  oaths. 

E resented  by  the  preceding  case  referred  to,  we 
ave  been  imable  to  find  any  authority  for  a  cir- 
cuit court  oommiasioner  to  take  such  aflSdavits 
or  to  administer  such  oaths. 

Ths  gtiSMtion  it^  iherrfar^,  anmoered  in  the 
msffotif^ 


•  NATHAN  D.  THOMPSON,  Apj4 

9, 

ALFRBD  H.  HUBBABD. 


ALFBED  H.  HUBBABD,  Appt., 

V. 

NATHAN  D.  THOMPSON. 
(See  &  O,  Beporter^  e<LU3-lffl.) 

Sai$  qf  wpyright  nf  book    mtatutary  notice- 
when  wsflnsgfy    vendor  and  vendee — right  tf 

L  Upon  the  facts  In  this  oase,  hald,  that  the  trans- 
aotlCD  between  the  parties  In  regard  to  the  nUe  of 
the  copyright  of  the  Manning  book  and  the  plates 
therefor  was  a  completed  transaction.  Independ- 
ently of  all  contracts  or  agreements  in  regard  to 
other  matters,  that  the  consideration  therefor  was 
paid,  and  that  that  contract  was  never  rescinded. 

t.  Under  section  40tt  of  the  Berised  Statutes,  a  per- 
son cannot  maintain.an  action  at  law  or  in  equity, 
for  the  Infringement  of  tiis  copyright,  unless  he 
shall  have  given  the  statutory  notice  in  ttie  sev- 
eral copies  of  every  edition  published  by  him. 

t.  The  purchaser  of  a  copyright  must  comply  with 
the  statute  in  the  copies  of  every  edition  pul>- 
hshed  by  him,  in  order  to  maintain  an  action 
against  his  vendor  for  an  infringement  of  the 
copyright.  It  is  not  enough  that  the  vendor  has 
given  such  notice,  in  the  edition  be  published, 
while  it  was  his  copyright. 

4.  Thlsrightof  actton,  as  weU  as  the  copyright  it- 
self ,  are  whoUy  statutory,  and  the  means  of  secur- 
ing such  right  of  action  are  only  those  prescribed 
by  Oongresi. 

[Nos.  2«5,  271.1 

JMmiUed  April  17.  J889.  DeMedMaplS,I8S9. 

CBOSS  appeals  from  a  decree  of  the  Circuit 
Court  of  the  United  Staies  for  the  Bastem 
District  of  Missouri,  adjudging  that  noa88ip;n- 
mentor  sale  of  tiie  copy  right  of  the  Manning 
book  was  ever  made  by  Thompson  to  Hubbard; 
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that  Hubbard  had  no  ownership  in  the  copy- 
right of  said  book,  and  dismissing  the  original 
bill,  and  decreeing  under  the  cross  bill  that 
Thompson  always  had  been  the  owner  of  the 
copyright,  and  that  Hubbard  deliver  back  to 
him  the  electrotype  plates,  illustrations,  and 
stamps  pertaining  to  said  book  on  the  tender  to 
him  of  $4,000  with  interest  From  this  decree 
each  party  appealed.    Bevereed, 

See  8.  a  below,  25  Fed.  Bep.  188. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  B.  Henderson»  for  Thompson 

The  assent  of  both  the  parties  is  necessary  to 
constitute  an  agreement 

Bruce  v.  Piareon,  8  Johns.  584;  Innie  t» 
Boane,  4  Call  (Ya.)  879;  JIatard  t.  Ifeie  Eng. 
Mar,  Ine.  Co,  1  Sumn.  218;  Dodp^  t.  Eopkine^ 
14  Wis.  680. 

A  parol  agreement  to  rescind  a  contract  under 
seal  nuiy  be  presumed  from  the  acts  of  the 
parties. 

Oreen  v.  Welle,  2  Cal.  684;  Babeoek  t.  Hunt- 
ington.  9  Ala.  869. 

A  party  must  rescind  the  contract  in  ioto,  or 
not  at  all. 

Jenninge  v.  Oage,'  18  Dl.  610;    Tiedale  t. 
Buekmore,  88  Maine,  461;  Coekef.  Ilueke,M 
Miss.  105;  Evane  t.  Qale,  17  N.  H.  678;  Utter 
T.  8tuart,  80  Barb.  20;  De  PeyeUr  t.  Putver,  a 
Barb.  284;  Smethuret  v.  Wboleton,  6  Watts  &  S. 
106;   Harrii  v.  Bradley,  9  Ind.  166;  Luev  t. 
Bun^  9  N.  H.  298;  Allen  y.  Webb,  24  2^.  H. 
278;  WOb  T.  Stone,  24  N.  H.  282;  PrebU  r.  Bot^ 
Um,  27  Vt  249;  OromweU^,  Wilkineon.  18  Ind. 
865;  Pratt  v.  PhiWrook,  41  Maine,  182;  WHyht 
T.  Haekea,  45  Maine,  489;  FMl  t.  Smith,  26> 
Ga.  675. 

The  plaintiff  can  have  no  copyright  till  he 
has  performed  the  prescribed  conditions. 

Boueieautt  v.  Edrt,\B  Blatohf.  47;  CaviUo  t. 
Shook,  22  Int  Bev.  Bee.  152;  Bwer  v.  Ooxe,  i 
Wash.  C.  C.  487. 

Unless  the  conditions  imposed  by  statute  nre- 
complied   with,  there  can  bo  no   copyright 
Those  conditions  are  essentiid  to  any  right  of 
action  for  infringement 

CaUagJian  v.  Myere,  128  U.  8.  -617  (82r 
547);  WJteaUm  t.  Petere,  88  U.  8.  8  Pet.  591 
(8:1055);  MerreUv,  Tiee,  104  U.  S.  557(26:854);. 
JoUie  y.  Jaquee,  1  Blatchf.  618;  Baker  v.  Tay- 
lor, 2  Bhitohf.  82;  Struve  v.  ScJiwedUr,  4 
Blatchf.  28;  Parkineon  v.  Laeelle,  8  Sawy.  880. 

Meeere,  J.  R.  Sypher*  S.  BL  Breekin^ 
ridjM  and  John  O.  Johnaon*  for  Hubbard: 

The  sale  and  delivery  of  the  stereotype  platee 
of  the  book,  when  made  for  the  express  pur- 
pose of  enabling  the  purchaser  to  print,  pub- 
lish, and  sell  such  book,  carries  with  it  the 
right  to  do  so. 

Stevene  v.  Gladding,  68  U.  8.  17  How.  447 
a6:155). 

A  pejrtial  failure  of  consideration  would  not 
work  a  defeat  of  plaintiff's  title  to  the  copy- 
ri^t  or  result  in  a  reversion  of  that  title  to  de 
feodant 

Hartehom  v.  Day,  60  U.  8.  19  How.  21t 
r6:605);  MaekayeT.  MaOary,  12  Fed.  Bep.  828;. 
i  Stoiy,  Cont  ^  774. 

Whenever  the  intent  can  be  distinctly  ascer- 
tained from  the  langnsfe  of  the  contract  it 
wniprerafl. 

Naeh  T.  Tvwne,  72  U.  8.  6  Walt  689  (IS; 
697):  BtaUr  t.  Bmereon,  60  U.  8. 19  How.  224 

181  U.  S. 


I88& 


ThOMFSOH  y.  HUBBABD. 


12&-161 


05:828);  1  StoiT,  Ck>nt.  788;  Tieman  t.  Jack- 
JM.  80  U.  &  6  Pet  680  (8:284);  Oanfiekardy. 
Bidnep,  HolMtrt,  277;  ^erriam  t.  271  8, 107  U. 
a  487  (27:581);  BratpUy  t.  271  i&  96  U.  8.  168 
(24:828). 

The  practical  iDterpretation,  which  the  par- 
tin  themselves  have  put  upon  the  contract,  is 
entitled  to  great  if  not  controlling  influence. 

OHeagoT.  Sheldan,  76  U.  a  9  WaU.  60  (19: 
fiM);  Niekencm  ▼.  AU^itcm.  T.  d  8.  F.  R,  €h. 
17  Fed.  Rep.  408;  Oramp  d  Bomf  Ship  d  Bn- 
pneBuOding  Ch,  v.  Sloan,  21  Fed.  Rep.  661; 
GiUMfg.  Oo.  y.Burd,  18 Fed.  Rep.  678. 

Where  the  acts*  stipulated  to  be  done  are  to 
be  done  at  different  times,  the  sttpolatlons  are 
to  be  constroed  as  independent. 

9oier  t.  Bmenon,  60  U.  8. 19  How.  224  (16: 
828):  K  Co,  T.  Howard,  64  U.  8. 18  How.  807 
04:157):  Karrington  t.  Wright,  6  Fed.  Rep. 
788;  11  Rep.  287;  Ben].  Sales,  %  426.  p.  881. 

Oootract  cannot  be  rescinded  by  one  party 
without  a  tenderof  what  he  receiTcd. 

Farmenf  Bank  t.  Qrote$,  68  U.  8.  12  How. 
87  (18:889). 

It  will  he  interpreted  by  the  conduct  of  the 
parties  and  by  what  the  parties  did  under  it 

mdcmon  ▼.  Aiehison,  T.  dt  S,  F.  B.  Oo,  17 
9ed.Bq>.409. 

A  complete  title  to  the  copyright  passed 
when  {dsies  were  delivered  and  notes  were  ac- 
cepted. 

wmrrm  t.  LOand^  2  Barb.  618. 

That  plahitiff  failed  in  the  payment  of  part 
of  the  consideration  would  not  justify  a  resds- 
sioQ  of  the  sale  of  the  copyrijirht. 

Benl.  Sales.  §  764;  Maekaye  v.  MaUorv,  12 
F^  Kqi.  828;  BarUlhom  t.  Day,  60  U.  8.  19 
How.  211 06:606). 

Acts  and  declarations  amount  to  a  practical 
affirmance  of  the  contract. 

ParioHy.  Prang,  2Pat  Off.  Gaz.  619;  8 Cliff. 
687;  ISau  y,  Derby,  5  McLean,  828;  Drone, 
Copyright  860:  Ck>pinger,  Ck)pyright,  280; 
LUie  V.  Oould,  2  Blatchf .  166. 

Beadssion  not  established. 

BenJ.  Sales,  g  668;  U.  8,  v.  Smoot,  82  U.  8. 
15  Wan.  86  (21:107);  Stoddari  v.  Warren,  11 
Chic  Law  Jour.  167;  Outtery,  PoweU,  6  T.  R 
890,  2  Smith,  Lead.  Cas.  7th  Am.  ed.  note  67; 
Worrth  V.  Stoddart,  106  U.  8.  224  (26:1117). 

The  ob^t  of  the  statute  is  to  give  notice  of 
the  copyright  to  the  public. 

Burroi^GUet  I4thograph$e  Co.  v.  Sarony,  111 
U  a  (» (28:849):  BcO^v.  Taylor,  2  Blatchf.  82; 
Myer9  v.  CaUaghan,  6  Fed.  Rep.  726. 

To  establish  piracy  of  a  compilation,  it  is  nec- 
cnary  to  show  identity  of  materials. 

Drone.  422-8^4-6;  Siory  y.  Eblcombe,  4  Mc- 
Lean, 816. 

The  doae  resemblance  between  two  books, 
both  as  to  their  external  appearance  and  the 
poeral  arrangement  of  matter  throughout  the 
wx^  are  drcnmstances  which  tend  to  support 
a  chai^  of  piracy. 

CoptDcer,  246;  Ohappell  v.  Davidson,  2  Eav 
A  J.  128;  Animus  Furandi,  Drone,  402,  400, 
430;  Lawrence  t.  Dana,A  Cliff.l,  7  Pat  Off. 
Cbz.90;  Jarrold  v.  HouUton,  8  Kay.  &  J.  708. 

The  UDauthorized  taking  of  illustratioDS 
from  a  copyrighted  book  is  pira^. 

Boffue  V.  HouUton,  6  De  0.  <&  8m.  276. 

Coi^Tright  protects  the  whole  and  all  the 
parts  anfcoDtents  of  a  book;  not  only  the  text. 
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but  also  any  enmvings,  illustrations,  figures, 
maps,  etc.,  contained  in  the  book. 

Drone,  144, 178;  8hortt,  Law  of.  Literature, 
86;  Copinger,  869. 

Substantial  identity  of  matter  is  not.  If  ex- 
plained, suflldent  to  establish  piracy. 

Alexander  v.  Maekeneie,  9  Scotch  Sess.  Gas. 
(26  Series)  748;  Jarrold  t.  EintUUm,  8  Eay  St 
i,  716;  Emereony,  Davies,  8  Story.  798. 

The  similarity  in  the  combination  and  ar- 
rangement is  intentional. 

Shortt,  Law  of  Literature,  188. 

The  intention  to  pirate  need  not  be  shown  to 
make  out  a  case  of  pincj. 

Drone,  402;  Lawrenee  y,  Dana,  4  Oliff.  1,  7 
Pftt.  Off.  Qaz.  90. 

Diefendant's  oompHers  and  editors  used  plaint 
iff's  book  as  a  common  source  from  whidi  ma- 
terials could  be  taken. 

Kelly  y,  Morris,  L.  R.  1  Eg.  697;  Longman 
V.  Winchester,  16  Ves.  Jr.  269;  Letois  v.  Ful- 
larton,  2  Beav.  6;  Soott  t.  Stafford,  L.  R  8 
£q.  718;  Morris  v.  AMee,  19  L.  T.  N.  8.  661; 
Banks  t.  McDititt,  18  Blatchf.  168. 

Mr,  JustieeBlmiehford  delivered  the  opin- 
ion of  the  court: 

These  are  cross  appeals  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Eastr 
em  District  of  Missouri.  On  the  28th  of  No- 
vember, 1882,  Alfred  H.  Hubbard,  a  citizen  of 
Pennsylvania,  carrying  on  business  at  Phila- 
delphia under  the  name  of  Hubbard  Bros.,  filed 
his  bill  of  complaint  in  that  court  against 
Nathan  D.  Thompson,  a  citizen  of  Mimouri, 
carrying  on  business  at  St.  Louis  under  the 
name  of  N.  D.  Thompson  &  Co.  This  bill  al- 
leges that  in  1880  Thompson  was  the  proprietor 
of  a  certain  book  entitled  "Illustrated  Stock 
Doctor  and  Live  Stock  Encyclopedia,  including 
Horses,  Cattle,  Swine  and  Poultry,  with  all  the 
facts  concerning  the  various  breeds  and  their 
characteristics.  Breaking,  Training.  Sheltering, 
Buying,  Selling,'  profitable  use  and  general 
care;  embracing  all  the  diseases  to  which  they 
are  subject — the  causes,  how  to  know,  and 
what  to  do;  nven  in  plain,  simple  language, 
free  from  technicalities,  but  sdentificalfy  cor- 
rect, and  witii  directions  that  are  easily  under- 
stood, easily  applied  and  remedies  that  are 
within  the  reach  of  the  people;  giving  the  most 
recent,  approved,  and  humane  methods  for  the 
preservation  and  care  of  stock,  the  prevention 
of  disease  and  restoration  of  health.  Designed 
for  the  farmer  and  stock-owner,  by  J.  Russell 
Mannhig,  M.  D.,  Y.  S.,  with  400  illustrations. 
Saint  Louis,  Mo.,  N.  D.  Thompson  &  Co., 
Publishers,  620, 622,  and  624  Pine  Street,  1880;" 
that  the  book  was  a  compilation,  the  manuscript 
of  which  was  owned  by  Thompson;  that 
Thompson  entered  it  for  copyright,  in  accord- 
ance with  the  provisions  of  the  statute;  that  he 
deposited  a  title  page  of  it  in  the  ofiOice  of  the 
Librarian  of  Congress,  on  the  27th  of  March, 
1880,  and  before  its  publication;  that  thereafter, 
having  published  the  book,  he,  on  the  7th  of 
June,  1880,  deposited  two  copies  of  it  in  the  of- 
fice of  the  Librarian  of  Congress,  and  printed  in 
every  copy  of  it,  on  the  page  next  after  the  titie 
page,  a  notice  (n  copvright,  as  prescribed  by 
statute,  and  thereby  became  the  owner  of  the 
copyright;  that,  on  the  80th  of  March,  1880, 
Thompson  entered  Into  an  agreement  in  writing 
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withHabbf.rd  Bros.,  a  firm  composed  of  ITuh- 
bard  and  one  Ayer,  carryiDgOD  business  in  PbiU 
adelpbia,  a  copy  of  wmcb  iDstrumeot,  marked 
Exhibit  A,  was  annexed  to  tbe  bUl  and  is  set 
forth  in  the  margin, '  and  whicb  was  duly  record- 
l  *  2®  J  ed  in  the  oflace  of  tbe  Librarian  of  Congress;  that 
thereafter,  and  on  May  28, 1880,  Thompson  ren- 
dered to  Hubbard  Bros,  a  further  instrument 
in  writing,  in  the  form  of  a  bill  of  sale  for  the 
book,  a  copy  of  which  was  annetxed  to  the  bill 
and  marked  B,  and  was  duly  recorded  in  the 
office  of  the  Librarian  of  Congress,  and  was  as 
follows: 

**8t.  Louib,  May  8d,  1880L 
^Messrs.  Hubbard  Bros.  Philadelphia,  Pa^  bought 

of  N.  D.  TbompsoD  &  Co. 
*^o  complete  set  eleotrot.  plates,  stook 
book,  copyright,  originals  of  fllustra- 
tioiM,  and  stamps  for  binding  same...  $4,000  00 
**Credlt  by  amount  oeduoted  from  bills  in 

April 600  00 

**|8.60o'0O** 

that  Hubbard  Bros,  paid  Thompson  inf ull  for 
1127]  said  book,  plates,  copyright,  illustrations,  and 
stamps,  the  consideration  mentioned  in  said  bill 
of  sale,  and  thereby  became  the  sole  owners  of 
said  book  and  of  the  copyright  therein,  and 
thereupon  employed  many  persons  in  the 
United  States  and  Canada  to  sell  the  book  by 
subscription,  giving  to  them  the  exdnsive  right 
to  sell  the  book  within  the  geographical  limits 
assigned  to  them  respectively,  and  employed 
Thompson,  among  others,  as  one  of  their  agents 
to  sell  the  nook  in  a  large  and  valuable  terri- 
tory, within  which  he  had  the  exclusive  privi- 

llfBMOAAHDUM  OV  AOBSnOMT. 

N.  D.  Thompson  agrees  to  sell  and  does  hereby 
sell,  to  H.  Bros,  the  entire  plates  (not  less  than  one 
thousand  pages)  of  a  new  book  entitled  Manning^ 
rUustnted  Stook  Doctor  and  Lire  Stook  Bnoyolo- 
pedia,  for  tbe  sum  of  $4,000,  including  oopyrlght, 
the  originals  of  the  iUustratlons,  all  the  stamps  for 
binding  the  book,  and  olroular  plates,  and  deliver 
same  as  soon  as  flrrt  edition  now  printing  is  off 
press,  shipping  same  to  Philadelphia,  and  deilYerlng 
same  well  boxed  to  the  depot  in  St.  LouK  free  of 
charge  for  boxing  or  drayage.  He  agrees  further 
to  pay  fbr  all  books  manufactured  from  said  plates, 
upon  bis  order,  with  his  exclusive  imprint  and 
oopyrlght,  cash  within  sixty  days,  and  to  order  not 
less  than  five  hundred  at  a  time,  and  to  order  in 
time  to  admit  of  their  being  bound  after  reoeipt,by 
Hubbard  Bros^  of  the  order. 

He  agrees  to  pay  for  all  bo6ks  be  orders  made 
from  said  plates,  a  net  price  which  shall  be  ten  per 
cent  Inadvanceof  cost  to  H.  Bros.,  of  their  manu- 
faoiure,  and  also  the  further  oost  of  boxing  and 
drayage. 

He  further  agrees  to  confine  his  sales  to  the  fol- 
lowing territory:  the  States  of  Mc,  Ark.,  Indian 
Territory,  La.,  Texas,  Miss.,  Sa  HL,  Kentucky  and 
Tenn.  west  of  Tennessee  Blver. 

He  further  agre^  for  the  period  of  two  years,  to 
pubMsh  no  books  axoept  those  be  now  has  In  course 
of .  publication,  vis.:  Texas  History,  Almanac  and 
the  Tioe  Almanac,  and  to  devote  his  energies  large- 
ly for  the  above  period  to  the  vigorous  prosecution 
of  the  sale  of  the  publioatlons  (Books  and  Bibles)  of 
Hubbard  Bros.,  and  theirs  exclusively,  including 
bibles,  aside  from  his  own  as  named,  paying  forthe 
same  wHhln  sixty  days  of  date  of  bUls  at  the  rate 
of  66  per  cent  off  from  retail  prices,  and  for  all  dra.^ 
pros,  books,  posters,  te„  at  cost. 

In  oonslderatlon  of  the  fulfillment  of  foregoing 
oovenants  and  agreements,  Hubbard  Bros,  agree  to 
porohase  and  do  hereby  purchase  the  plates  of 
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lege  of  selling  the  book  by  subscription,  and 
for  that  purpose  of  employinjj  others  to  assist 
him;  that  Hubbard  Bros,  added  to  the  book, 
and  enlarged  and  improved  it,  and  caused  to 
be  printed  and  bound  a  large  number  of  copies, 
each  copy  having  printed  therein  a  notice  of 
copyright,  and  expended  large  sums  of  money 
in  doing  so  and  in  advertising  the  book  in 
newspapers  and  by  means  of  circulars  and 
prospectuses;  that,  in  June,  1881,  Hubbard  be- 
came, by  purchase  from  Ayer,  the  sole  propri- 
etor of  the  book  and  the  copyright  of  ft;  that 
Thompson,  in  1881  and  18HB^.  wUh  full  knowl- 
edge  of  the  premises,  compiled,  printed,  pub- 
lished, and  sold,  and  was  continuing  to  sell  and 
offer  for  sale,  a  book  entitled  **The  American 
Farmers'  Pictorial  Cyclopdia  of  Live  Stock, 
Embracing  Horses,  Cattle,  Swine,  Sheep  and 
Poultry,  including  departments  on  Do^  and 
Bees;  being  also  a  complete  Stock  Doctor; 
combining  the  effective  method  of  object- 
teaching  with  written  instruction.  Giving  all 
the  facts  concerning  the  various  breeds;  char- 
acteristics and  excellendea  of  each;  best  meth- 
ods of  breeding,  training,  sheltering,  stable 
management  and  general  care;  with  specific 
directions  how  to  Imy  and  how  to  sell,  includ- 
ing careful  and  illustrated  analysis  of  tbe  points 
of  domestic  animals,  with  all  the  diseases  to 
which  they  are  subject,  how  to  know  them,  the 
causes,  preventioD  and  cure,  given  in  plain^ 
simple  mngnage^  free  from  technicalities,  but 
scientifically  correct,  and  prescribing  remedies 
readily  obtained  and  easily  applied.    Designed 

Manning^  Stock  Doctor,  ftc.,  as  before  described* 
paying  for  same  $500  oflSPt  present  ao.,  11,000  by 
note  at  8  mos.;  tl,000  note  at  12  moe.;  $1,000  by  note  at 
ISmos.:  $600  by  note  at  Zi  mos.  Notes  bearing  in- 
terest  at  0  per  cent  per  annuuL  They  further  agree 
to  supply  N.  D.  Thompson  all  he  may  order  of  books 
from  said  plates  in  fiOO  lots,  with  his  exclusive  im- 
print and  copyright  mark,  at  10  per  cent  advance 
on  actual  cost  of  manufacture,  also  cost  of  boxing 
and  drayage,  on  60  days  by  N.  D.  Thompson. 

They  further  agree  to  supply  N.  D.  Thompson 
their  other  books  and  bibles  made  for  sale  through 
and  supplied  to  their  branches,  at  a  discount  of  69 
per  cent  from  the  retail  prices  of  the  same,  grant- 
ing him  the  exclusive  right  of  Sale  of  close  books  in 
Ho.  (excepting  six  counties  adjacent  to  Kansas 
City),  Ark.,  Texas,  La.,  that  part  of  Ky.  and  Tenn* 
lying  west  of  the  Tennessee  Biver  and  So.  HI. 

It  is  mutually  agreed  that  each  party  to  this  con- 
tract shall  be  responsible  to  the  other  in  the  amt.  of 
$L00  per  copy  for  each  oopy  of  exclusive  or  dose 
books  sold  in  the  others  territory  by  the  general 
agents  or  canvassing  agents  of  tbe  opposite  party, 
and  further,  that  all  applicattons  for  agency  of 
close  or  exclusive  books  outside  the  field  of  either 
shaU  be  referred  to  the  party  having  exclusive 
right  of  sale,  and  a  charge  of  lK)o.  made  for  each  ap- 
plication so  referred.  It  is  further  agreed  that, 
should  N.  D.  Thompson  go  out  of  business,  or  for 
any  reason  cease  to  fwosecute  the  sale  of  Manning's 
Stock  Doctor,  ^to.,  then  the  right  of  sale  In  his  ex- 
clusive field  shall  revert  to  Hubbard  Bros.,  imless 
his  successor  shall  prosecute  the  sale  in  like  nuumer 
as  he  would  have  done;  the  field  on  stock  book  to 
be  the  same  as  on  H.  Bros*  books,  exoept  the  six 
counties  In  Missouri  adjacent  to  Kansas  City, 

HUBBABD  BBOa. 
N.  D.  TBOMPSOir. 

Plates  to  be  made  coUataral  security  for  payment 
of  notes. 
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•  ilie  suooessftil  and  profitable  use  of  the 
jLiaerfcan  Farmer  and  Stock  Owner.  By  Hod. 
Jonathan  Periam,  editor  'American  Encljco- 
pedia  id  Agriculture;'  editor  'Prairie  Farmer;' 
former  editor  'Western  Rural;'  Member  Illinois 
Department  of  Agriculture;  first  .Superinten- 
dent  of  Agricultural  Illinois  Industrial  UniTer- 
dty;  life  jf  ember  American  Pomological  So- 
ciety; author  'History  Farmers'  Movement'; 
'Lessons  for  Life/ etc.,  etc;  and  A.  H.  Baker, 
V.  S.,  Veterinary  Editor  'American  Field;' 
Vefoinary  Surgeon  Illinois  Humane  Society; 
Medalist  of  the  Montreal  Veterinary  College; 
Member  of  Uie  Montreal  Vet^lnary  Medical 
AsBociation,  etc,  etc.  With  over  700  appro- 
raiate  engnrings.  Saint  Louis,  Mo.:  N.  D. 
Thompeon  &  Co.,  Publishers,  520,  522  and  624 
Pine  Street  1882;"  and  that  such  book  was 
an  infringement  on  the  Manning  book,  its  ma- 
terials bong  copied  in  great  |mrt  therefrom, 
the  combination  and  arrangement  of  them  in 
the  two  books  bdng  similar  in  all  materiiil  re- 
elects. 

The  bill  prays  for  an  injunction,  both  pre- 
liminary ana  perpetual,  to  restrain  Thompson 
from  printing,  publishing  and  selling  or  of- 
ferinff  for  sue.  any  copies  of  the  Periam  and 
and  fiaker  book,  and  for  an  account  of  thiDse 
pabliahed  and  sold,  and  for  the  payment  of  the 
oamages  suffered  by  Hubbard,  and  for  general 
relief. 

An  application  for  a  preliminary  injunction 
was  denied  by  the  court,  but  it  required  Thomp- 
son to  give  a  bond  in  $6,000,  to  answer  any 
damages  that  might  be  adjudged  against  htm, 
and  to  keep  an  account  of  the  booKs  in  aues- 
which  he  had  sold  or  should  sell.  ^ 

On  the  5th  of  February,  1888,  Thompson 
filed  an  answer  to  the  bill,  in  which  he  admits 
that  he  was  the  owner  of  die  manuscript  of  the 
Manning  book,  and  obtained  the  copyright 
therefor.  It  alleges  that  said  Exhibit  A  was 
not  recorded  in  the  oflSce  of  the  Librarian  of 
Congress  until  August  28,  1882;  that,  before 
March  80,  1880,  Hubbard  Bros.,  composed  of 
Hubbard  and  Ayer,  entered  into  negotiations 
with  Thompson  to  purchase  from  him  the 
Manning  book,  indudmg  the  copyright  thereof, 
which  was  thereafter  to  be  obtained,  the  ori- 
ginals of  cuts,  stamps  for  binding,  and  plates 
for  circulars;  that  on  the  80th  of  March,  1880, 
Thompson  met  Hubbard  at  the  Union  T>epot  in 
St.  Louis,  and  there  and  on  the  rnilroad  train 
while  passing,  on  that  day,  from  St.  Louis  to 
East  St.  Louis,  Thompson  verbally  agreed  with 
Hubbard  fcr  Hubbard  Bros.,  on  the  basis  for 
the  future  sale  of  said  book,  copyright,  origi- 
nals of  cuts,  plates,  and  stamps;  that  such 
agreement  for  the  sale,  thereafter  to  be  made, 
was  on  the  terms  that  Thompson  would  sell  to 
Hubbard  Bros,  the  plates  necessary  for  print- 
ing the  books,  including  the  copyright,  origi- 
nus  of  cuts,  and  stamps  for  binmng,  Thomp- 
son to  have  the  right  first  to  publish  an  edition 
of  2,000  copies  of  the  book,  and  then  to  deliver 
the  plates,  cuts,  and  stamps,  properly  packed 
for  shipping,  at  the  Union  Depot  in  St  Louis, 
and,  in  consideration  thereof,  Hubbard  Bros, 
were  to  pay  to  Thompson  $4,000,  and  also  to 
manufacture  said  book  for  him  and  deliver  the 
same  to  him  in  St  Louis,  at  a  less  cost  than 
that  for  which  he  was  then  manufacturing  the 
book,  agreeing  to  manufacture  and  deliver  it 
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to  him  in  St  Louis  for  a  less  price  than  $1.10 
per  copy,  and  that  the  book  so  to  be  manufact- 
ured for  and  delivered  to  Thompson  should  in 
each  copv  contain  the  name  of  *'N.  D.  Thomp- 
son &  Co.,  publishers,  St  Louis,  Missouri," 
exclusive  of  the  name  of  any  other  publisher, 
and  should  contain  on  the  proper  page  the  ex- 
clusive copyright  notice  of  I^.  D.  Thompson  & 
Co.,  in  accordance  with  the  Act  of  Congress; 
that  Thompson  would  order  delivery  of  the 
books  in  lots  of  600  copies,  Hubbard  Bros,  to 
have  a  reasonable  time  after  the  receipt  of  the 
order  in  which  to  have  the  books  bound;  that 
the  books  should  be  furnished  to  Thompson  at  a 
net  price  of  10  per  cent  in  advance  of  the  act- 
ual cost  of  manufacture,  including  boxing 
and  drayage,  and  that  Thompson  should  have 
the  exclusive  right  to  sell  the  book  within  the 
bounds  of  the  following  territory,  namely:  the 
States  of  Missouri,  Arkansas,  Inaian  Territory, 
Louisiana,  Texas,  Mississippi,  and  that  portion 
of  Iowa  bounded  on  the  north  by  the  third  tier 
of  counties  from  the  Missouri  line,  and  that 
part  of  Illinois,  not  Indudine,  but  south  of. 
Rock  Island  and  Will  Counnes,  constituting 
about  three  fourths  of  the  State  of  Blinois,  and 
also  in  that  portion  of  Eentuc^  and  Tennes- 
see bounded  on  the  east  by  the  Louisville  and 
Nashville  and  the  Nashville  and  Chattanooga 
Railroads,  and  also  a  portion  of  the  State  of 
Indiana;  that  Thompson,  having  agents  and 
canvassers  eneaged  In  selling  the  book  on  sub- 
scription for  future  delivery,  in  Iowa,  Wiscon- 
sin, Michigan,  Illinois,  and  Ohio,  at  places 
and  covering  territory  not  included  in  that  be- 
fore mentioned,  should  continue  to  sell  the 
book  by  such  agents  and  canvassers  then  in 
his  employ,  in  such  territory  then  occupied  by 
them;  that  Hubbard  Bros,  also  agreed  with 
Thonnpson  that  they  would  sell  and  furnish  to 
hiiz:!  all  other  books  and  publications  manufact- 
ured or  issued  for  sale  by  them,  through  their 
house  or  branch  offices,  at  a  discount  of  66  per 
cent  off  from  the  retail  price  of  the  same, 
and  that  he  should  have  the  exclusive  right  to 
sell  said  books  and  publications  of  Hubbard 
Bros,  in  Missouri  (excepting  the  six  counties 
adjacent  to  Kansas  City),  and  also  in  Arkansas. 
Texas,  Louisiana,  that  part  of  Kentucky  and 
Tennessee  lying  west  of  the  Tennessee  uiver, 
and  the  southern  half  of  Illinois;  that  Hubbard 
Bros,  would  supply  to  him  all  circulars,  pros- 
pectus books,  and  posters  necessary  and  usual 
m  prosecuting  the  sale  of  said  books,  at  the 
cost  price  thereof,  payment  to  be  made  for  the 
same,  and  for  said  publication  of  Hubbard 
Bros.,  by  Thompson,  within  sixty  days  from 
the  date  of  sale;  that  a  contract  and  a^eement 
should  be  written  in  proper  form,  and  executed 
by  Thompson  and  Hubbard  Bros. ,  in  accord- 
ance with  and  on  the  considerations  aforesaid, 
and  that  in  such  contract  Thompson  would 
agree,  for  two  years  from  its  execution,  to  pub- 
lish no  books  other  than  such  as  he  then  had  in 
course  of  publication,  and  devote  bis  attention 
largcl  V  to  the  sale  of  such  publications  of  Hub- 
bard firos.,  to  be  so  purchased  from  them,  and 
to  push  the  sale  thereof  exclusively,  except  as 
to  publications  of  Thompson ;  that  each  party  to 
the  contract  so  to  be  entered  into  would  pay 
to  the  other  $1  per  copy  for  each  copy  of  the 
Manning  book  sold  by  either  in  any  of  the  ter- 
ritory to  be  so  reserved  and  exclusively  se» 
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apart  for  the  other;  that  all  application8  for 
agencies  for  the  sale  of  any  of  the  said  books, 
coming  to  one  of  the  parties  from  territory  re- 
served exclusively  for  the  other,  should  be  by 
such  party  referred  to  the  dther;  that  the  party 
to  whom  such  application  should  be  referred 
would  pay  to  the  other  60  cents  for  every  such 
application;  that,  if  Thompson  should  go  out  of 
business  or  cease  to  prosecute  the  Ba&  of  the 
Manning  book,  then,  unless  the  successor  of 
Thompson  wotdd  continue  the  same,  Hubbard 
Bros,  should  have  the  exclusive  right  to  sell  said 
book;  and  that,  on  the  execution  of  such  con- 
tract. Thompson  would  assign  the  copyright  to 
Hubbard  Bros.,  and  they  would  execute  a 
mortgage  to  him  on  such  plates,  cuts,  and 
stamps,  to  secure  to  him  the  performance  of 
the  contract 

The  answer  further  alleges,  that  the  $4,000 
•0  to  be  i>aid  bv  Hubbard  constituted  only  a 
■mall  portion  of  the  consideration  of  the  con- 
tract to  be  made;  that  the  plates,  cuts,  and 
stamps  were  of  greater  value  than  $10,000; 
that  Hubbard  falsely  pretending  to  have  made 
a  memorandum  in  writing,  with  pencil,  on 
paper,  containing  an  outline  of  the  terms  and 
considerations  of  the  contract  thereafter  to  be 
entered  into,  a  copv  of  which  memorandum 
written  by  Hubbard  is  Exhibit  A  to  the  bill, 
represented  to  Thompson  that  such  memoran- 
dum was  incomplete,  but  contained  the  out- 
lines of  the  contract  thereafter  to  be  made  in 
accordance  with  such  full  understanding  of 
the  parties,  and  promised  that  he  would  pre- 
pare a  contract  in  proper  form,  in  writuff, 
and  elaborate  the  same  in  accordance  wiu: 
such  considerations,  and  that  Hubbard  Bros, 
would  execute  it;  that  thus  by  fraud  and  de- 
ceit, Hubbard  persuaded  Thompson  to  sign 
with  a  pencil,  such  memorandum,  Thompson 
at  the  time  believing  and  relyingon  such  false 
promises  and  representations  of  Hubbard;  and 
that  such  memorandum  was  not  agreed  upon 
as,  or  understood  or  intended  to  m,  the  con- 
tract to  be  entered  into  by  Thompson  and 
Hubbard  Bros.,  nor  was  it  understood  as,  or 
intended  to  be,  an  assignment  of  the  copyright 
of  the  book. 

The  answer  further  avers  that  Thompson, 
believing  that  Hubbard  Bros,  would  In  good 
faith  execute  the  contract  as  agreed  to  be  made 
and  carry  out  the  same  in  accordance  with  the 
terms  so  agreed  upon,  shipped  and  delivered 
to  Hubbard  Bros,  the  plates,  cuts,  and  stamps 
necessary  for  the  manufacture  of  the  book,  and 
at  the  request  of  Hubbard  or  of  Hubbard  Bros. , 
forwarded  to  them  the  paper  marked  Exhibit 
B  to  the  bill,  which  was  intended  to  be  only 
a  statement  of  the  account  of  a  part  of  the  con- 
sideration to  be  rendered  by  Hubbard  Bros., 
namely,  $4,000, which  was  to  be  paid  in  money; 
that  Hubtmrd  Bros,  thereafter  refused  to  carry 
out  any  part  of  the  contract  as  a^^'eed  upon, 
and  had  refused  to  furnish  Thompson  with 
copies  of  the  Manning  book  at  the  price  agreed 
upon,  or  at  any  price  less  than  the  usual  and 
regular  wholesale  price  thereof,  and  had  refused 
to  manufacture  for,  or  deliver  to,  Thompson 
any  copy  of  said  book,  containing  the  copy- 
right notice  of  him  or  of  N.  D.  Thompson  & 
Co.,  in  accordance  with  the  statute,  and,  hav- 
ing published  editions  of  the  book,  had  sold  it 
In  the  territory  exclusivelv  to  be  reserwHi  and 
80 


set  apart  to  Thompson;  that  Hubbard  thereup- 
on declared  that  there  was  no  agreement  or  con- 
tract in  existence  between  Hubbard  Bros,  and 
Thompson,  and  Thompson  assented  there- 
to; that  thereby  said  agreement  for  said  con- 
tract, and  the  terms  of  said  contract,  were  bj 
mutual  consent  rescinded;  and  that  Hubbard 
Bros,  did  not,  in  each  or  any  copy  of  the  book, 
have  printed  any  legal  notice  of  ccmyright.  The 
answer  denies  that  the  defendant,  by  publishing 
and  selling  the  Periam  and  Baker  book,  has  in- 
fringed any  copvrieht  belongfog  to  Hubbard 
in  the  Manning  book. 

A  replication  was  filed  to  tlUs  answer,  on  the 
28d  of  February,  1888. 

On  the  10th  of  May,  1888,  Thompson  filed 
in  the  same  court  his  cross  bill  agiunst  Hub- 
bard, setting  forth  that,  having  procured  to  be 
compiled  the  Manning  book,  and  being  Its 
owner,  he,  on  the  27th  of  March,  1880.  before 
the  manuscript  of  it  was  completed,  ana  before 
the  book  was  published,  deposited  in  the  mail, 
addressed  to  the  Librarian  of  Congress,  at 
Washington,  a  printed  copy  of  the  title  of  the 
book,  which  was  received  by  such  librarian; 
and  that,  having  thereafter  published  the  book, 
he  did,  within  ten  days  from  its  publication, 
deposit  in  the  mail,  addressed  to  such  librarian, 
at  Washington,  two  complete  printed  copies 
thereof,  of  the  best  edition  issued,  and  did 

Erint  in  each  copy  of  said  book  published  by 
im,  on  the  page  next  after  the  title  page,  a 
notice  of  copyright,  in  accordance  with  the 
statute,  and  so  b^roe  the  owner  of  the  copy- 
right of  the  book,  and  received  from  said  li- 
brarian a  certificate  of  the  copyright  thereof. 

The  cross  bill  contains  in  substance  the  same 
allegations  as  are  found  In  Thompson's  answer 
to  the  original  bill,  in  regard  to  the  negotia- 
tions between  the  parties  and  the  terms  <»  the 
verbal  agreement  alleged  by  Thompson  to  havo 
been  maide  between  them.  It  alleges  that,  dur- 
ing the  conversation  at  St  Loms,  and  while 
crossing  to  East  St  Louis,  each  of  the  parties 
had  in  his  hands  a  written  paper,  both  of  which 
were  produced  by  Hubbard  at  the  time;  that, 
during  the  consideration  of  such  writings,  Hub- 
bard made  or  pretended  to  make  some  altera- 
tions in  the  one  held  by  him, which  instrument 
and  alterations  Thompson  did  not  at  the  time  ex- 
amine or  read;  that  neither  of  the  writings  was 
at  the  time  altered  to  correspond  with  the  ver- 
bal agreement,  and  the  two  writings  were  not 
at  the  time  compared,  and  the  alterations  so 
made  in  the  one  held  by  Hubbard  were  not 
made  in  the  one  held  by  Thompson;  that  after- 
wards Hubbard  proposed  to  insert,  and  did  in- 
sert, in  said  writings  the  clause,  "Plates  to  be 
made  collateral  security  for  payment  of  notes;" 
that  that  clause  was  not  in  accordance  with  the 
agreement  then  and  there  made,  it  having  been 
agreed  that  the  plates  should  be  collateral  se- 
curity for  the  performanee  of  the  verbal  agree- 
ment; that  afterwards,  and  when  the  train  was 
about  to  leave  East  St.  Louis,  where  Thomp- 
son was  to  leave  it  and  return  to  St  Louis. 
Hubbard,  representing  to  Thompson  that  the 
writings  were  incomplete,  but  tnat  they  con- 
tained the  outlines  of  the  contract  thereafter  to 
be  made,  and  promising  that  he  would  prepare 
in  proper  form,  in  writing,  a  contract,  and 
elaborate  it  in  accordance  wiu  the  verbal  agree* 
ment  and  the  considerations  before  set  forth, 
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•Dd  tliat  HnbtMid  Bros,  would  execute  it,  and 
reptewBttng  and  promisliig  that  the  said  writ- 
ioga  ifoolODeaBed  only  as  a  guide  and  outliue, 
Cpooa  wkkdi  the  real  agreement  would  be  drawn 
Old  frmmed  Id  acooidance  with  the  full  under- 
•tandiBfjof  Uie  parties  as  so  set  forth,  per- 
suaded Thompson  to  sign,  with  a  pencil,  the 
wiithig  attached  to  the  orighial  bill  as  Exhibit 
A;  tbiS»  immediately  on  the  return  of  Hubbard 
Co  Phfladdplda,  Hubbard  Bros,  caused  their 
agents  to  be  instructed  to  observe  the  boundary 
raea  of  the  teiritoiy  reserved  to  Thompson  in 
■aid  vmbal  agreement,  as  territory  which  bad 
been  reaeiTea  exclusively  to  Thompson  there- 
by; that  Thompson  did  not  at  the  time  see  or 
know  that  the  following  clause  in  the  writings 
was  contained  therein,  namely:  ''The  field  on 
Stock  Book  to  be  the  same  as  on  H.  Bros,  books 
except  the  six  Go's  in  Mo.  adiacent  to  Kansas 
City,"  and  did  not  discover  the  same  until  a 
day  or  two  after  be  had  signed  the  memoran- 
dum; that  that  clause  was  inserted  by  Hubbard 
without  the  knowledge  and  consent  of  Tbomp- 
•on,  and  Thompson  never  agreed  or  intended 
lo  ngtee  to  the  same;  that  immediately  after  he 
discovered  that  clause  in  the  writing  retained 
by  him,  a  copy  of  which  writins;  is  contained 
in  the  maigin,*  he  and  Hubbard  Bros,  had  a 
conneBpoo£nce  in  relation  to  the  territory  to  be 
reaerved  to  him,  in  which  he  insisted  upon  the 
territory  described  in  such  verbal  agreement, 
•a  that  agreed  upon  between  Hubbard  Bros. 
•nd  himsdf  to  be  reserved  to  him,  except  as 
afterwards  mentioned  in  the  cross  bill;  tbat,  on 
the  18th  of  April,  1880,  he  proposed,  by  way 
>f  ooooesaion  to  Hubbard  Bros.,  tbat  instead 


of  the  territory  agreed  to  be  reserved  by  the 
verbal  agreement,  the  territorv  to  be  reserved 
by  the  contract  to  be  made  should  be  as  fol- 
lows: The  two  southern  tiers  of  counties  in 
Iowa,  instead  of  three,  as  in  said  verbal  agree- 
ment provided  as  aforesaid;  Illinois,  south  of 
and  including  the  Counties  of  Henry,  Bureau, 
LaSalle,  Orundy,  and  Kankakee;  none  in  In- 
diana instead  of  a  third  of  it;  the  boundary 
line  in  Kentucky  to  be  tbe  Louisville  and  Nash- 
ville Rail  road,  and,  in  Tennessee,  the  Nashville 
and  Montgomery  Railroad;  none  of  Alabama, 
instead  of  half  of  it,  as  in  said  verbal  agree- 
ment provided;  and  the  whole  of  Missouri,  Ar- 
kansas, Texas,  Louisiana  and  Mississippi  and 
of  tbe  Indian  Territory;  and  that  Thompson 
should  have  the  riglit  to  work  out  agencies 
made  outside  the  tield  thus  reserved  pi  lor  to 
tbe  acceplance  by  Hubbard  Bros,  of  tbe  pro 
posal  last  aforesaid;  that  Hubbard  Bros.,  on 
the  16th  of  April,  1880,  declined  such  proposi 
tion,  and  made  a  counter  proposition  to  Tliomp 
son.  which  he,  on  the  20th  of  April,  1880,  de 
clined  to  accept;  that  Thompson  then  proposed 
that  if  the  Iowa  and  Illinois  territory,  which 
he  reserved  in  such  proposition,  should  be  con- 
ceded to  him,  he  would  agree  to  the  proposi> 
tion  of  Hubbard  Bros,  to  make  the  territory  to 
;  be  reserved  to  him  in  Kentucky  and  Tennes- 
see all  that  lying  west  of  the  Tennessee  River, 
the  other  territory  to  he  the  same  as  in  his  said 
proposition;  that  Hubbard  Bros.,  on  the  20th  of 
April,  1880,  proposed  to  accept  the  proposition 
last  aforesaid  of  Thompson  if  Thompson  would 
relinquish  the  outside  agencies,  meaning  those 
agencies  not  within  the  territoiy  reserved  and 


'MmCOBAKDUM  OF  AORBEMBNT. 

N.  B.  T.  agrees  to  sell  H.  Bros,  the  plates  (1000  p.) 
of  lianiiinff*s  Stock  Dr.,  etc.,  Inoluding  oopyriffht, 
the  orUrinals  of  cuts,  stamps  for  binding  and  circu- 
lar platea,  for  94,000,  and  deliver  same  soon  as  first 
«dttioii  now  printing  is  olf  prees,  well  boxed,  at 
depot  te  St.  Louis,  free  of  charge  for  boxing  and 


He  agrees  further  to  pay  for  all  books  manu- 
facmred  fkom  said  plates  upon  his  order  (with  his 
ezoluanre  imprint  and  copyright  mark);  to  order 
not  leas  than  fiOO  at  a  time,  and  sixty  days,  and  in 
time  to  admit  of  their  being  bound,  after  receipt 
bj  Hubbard  Bros,  of  his  order.  He  agrees  to  pay 
for  aD  books  be  orders  made  from  said  plates,  a 
oet  prica  of  ten  per  cent  in  advance  of  cost  of 
csaniifaotare,  including  boxiog  and  drayage. 

He  furtlier  agrees  to  confine  his  sales  to  the  fol- 
lowing territory,  vix.:  the  States  of  Missoiui,  Ar- 
kanasa,  Indian  Territory,  Louisiana,  Texas,  Missis- 
sippi, Soothem  Illinois,  one  third  of  each  Indiana, 
Kentucky,  Tennessee. 

He  farther  agrees,  for  the  period  of  two  years,  to 
pablish  DO  books,  except  those  he  now  has  in 
coaite  of  publication,  viz.:  Texas  History,  Alma- 
nac, and  the  Tice  Almanac,  and  to  devote  his  ener- 
gies largely  for  tbe  above  period  to  the  vigorous 
proaecutJon  of  tbe  sale  of  tbe  publications  (Books 
and  Bibles)  of  Hubbard  Bros.,  and  to  theirs  exdu- 
atTdj  (including  bibles),  (aside  from  his  own  as 
named),  paying  for  the  same  within  sixty  days  of 
date  of  bills,  at  the  rate  of  sixty-five  per  cent  ofT 
from  tbe  retail  prices,  and  for  all  circulars,  proe- 
peetus  Ixx>k8,  posters,  etc,  at  cost. 

In  oonaideration  of  the  fulfillment  of  tbe  forego- 
ing covenants  and  agreements,  H.  Bros,  agree  to 
purchase  and  do  hereby  purchase  the  plates  of 
Hg*B  Stock  Dr.,  etc  as  before  described,  paying 
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for  the  same  aa  follows,  viz.:  $600  in  present  stock 
accounts  unsettled,  and  $500, 24  months;  tl<000  by 
note  at  8  months;  $1,000  by  note  at  12  months 
$1,000  by  note  at  18  months,  notes  bearing  interest 
at  6  per  cent  per  annum. 

They  further  agree  to  supply  N.  D.  T.  all  he  may 
order  of  books  from  said  plates  in  500  lots,  with  bis 
exclusive  imprint  and  copyright  mark,  at  10  per 
cent  advance  on  actual  cost  of  manufacture  (said 
cost  to  include  boxing  and  drayage),  and  for  cash 
on  receipt  of  goods  by  N.  D.  T. 

They  further  agree  to  supply  N.  D.  T.  such  of 
their  other  pubhcations  (books  and  bibles,  as  are 
issued  for  saJe  through  their  home  and  branch  of- 
fices), at  a  discount  of  66  per  cent  oft  the  retail 
price  of  the  same,  granting  him  the  exclusive  right 
of  sale  of  close  boolcs  in  Mo.  (excepting  six  coun- 
ties adjacent  to  Kansas  C^ty),  Ark.,  Texas,  La.,  that 
part  of  Ky.  and  Tenn.  lying  west  of  the  Tenn.  Riv- 
er, and  So.  111. 

It  is  mutually  aj^reed  that  each  party  to  this  con- 
tract shall  be  responsible  to  the  other  in  the  amount 
of  $1  per  copy  for  any  close  or  exclusive  books  sold 
upon  the  territory  of  the  other,  and  that  all  appli- 
cations for  agency  coming  from  without  the  field 
of  either  shall  be  referred  to  the  party  having  right 
of  sale,  and  a  charge  of  50  cents  made  for  each  ap< 
plication  so  referred. 

It  is  further  agreed  that,  should  N.  D.  T.  go  out 
of  business,  or  for  any  reason  cease  to  prosecute 
the  sale  of  Manning^s  Stock  Dr.,  then  the  right  of 
sale  in  his  exclusive  field  shall  belong  to  H.  Bros., 
unless  his  successor  shall  prosecute  the  sale  in  like 
manner. 

The  field  on  Stock  Book  to  be  acunc  asonH.  Bros, 
book,  except  as  to  six  Co^s  adjacert  to  Kansas  City. 
Plates  to  be  made  collateral  security  for  payment 
of  notes.  Hubbard  Bros. 
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to  be  reserved  to  Thompson  under  his  two  prop- 
odtions  last  aforesaid;  that  Thompson  refused 
to  relinquish  said  outside  agencies  at  once,  but, 
on  the  20th  of  April,  18^,  proposed  so  to  do 
by  the  15th  of  July  following,  providing  HubK 
bard  Bros,  would  accept  his  proposition  of  the 
18th  of  April,  1880,  as  modified  by  his  subse- 
quent propositions  aforesaid;  that  afterwards, 
and  on  the  20th  of  April,  1880.  and  on  the  24th 
of  April,  1880,  Hubbard  Bros,  accepted  the 
last  ^foresaid  proposition  of  Thompson,  and 
any  agreement  then  existing  between  Hubbard 
Bros,  and  Thompson,  if  not  originally  such  as 
Thompson  had  averred,  was  modified  in  ac- 
cordance with  said  propositions  and  acceptance 
thereof;  that,  between  the  4th  and  28th  of  May, 
1880,  Thompson  shipped  and  caused  to  be  de- 
livered to  UUbbard  Bros,  the  plates,  cuts  and 
stamps,  necessary  for  the  manufacture  of  the 
Manoing  book;  that  on  the  26th  of  May,  1880, 
Hubbard  Bros,  requested  Thompson  to  send 
them  a  bill  specifying  the  electrotype  plates, 
copyright,  original  wood  engravings,  electro- 
types of  iUustrations,  and  stamps  for  binding; 
[1371  that,  on  the  28th  of  May,  1880.  he  forwarded 
to  them  the  written  paper  marked  Exhibit  B 
to  the  original  bill;  that,  on  June  1, 1880.  Hub- 
bard Bros,  sent  to  him  notes  for  the  $8,500  of 
the  money  part  of  the  consideration,  having 
theretofore  allowed  him  $500  on  current  ac- 
count; that,  on  the  22d  of  July,  1880,  Hub- 
bard Bros,  sent  to  him  a  draft  in  writing  of  a 
contract  prepared  in  more  r^ffular  form,  a  copy 
of  which  was  annexed  to  the  cross  bill,  and 
which,  it  is  alleged,  was  materially  different 
from  either  of  the  said  purported  memoranda 
of  agreement,  and  from  the  said  verbal  agree- 
ment; that  Thompson  did  not  execute  that 
draft;  that,  on  the  second  of  August.  1880,  he 
prepared  a  draft  of  a  contract,  the  provisions  of 
which  were  substantially  the  same  as  those  of  the 
verbal  agreements  as  so  modifled,except  that  he 
made  in  it  certain  alterations,  by  way  of  conces- 
sions in  favor  of  Hubbard  Bros.;  that  he  sent  it 
to  Hubbard  Bros.,  but  they  refused  to  execute 
it;  and  that  afterwards  there  was  further  dis- 
pute over  the  territory  to  be  reserved,  and  on 
other  points. 

The  cross  bill  further  alleges  the  bringing 
and  pendency  of  the  original  bill,  and  states  its 
contents  and  the  proceedings  which  had  taken 
place  in  the  court  in  the  original  suit,  and  al' 
legeB  that  Thompson  Is  still  the  owner  of  the 
Manning  book  and  the  copyright  thereof;  and 
that  Hubbard,  ever  since  he  obtained  possession 
of  said  property,  had  been  and  then  was  pub- 
lishing and  selling  the  book  without  any  legal 
oopynght  notice  tnerein^  in  the  fleld  which  was 
to  have  becsi  reserved  exclusively  to  Thomp- 
son, and  thus  had  been  and  was  then  infringing 
the  copyright  of  Thompson  in  the  Manning 
book,  and  Uireatened  to  continue  to  do  so. 

The  cross  bill  tenders  to  Hubbard  the  sum 
of  $4,000  so  paid  by  Hubbard  Bros,  to  Thomp- 
son, with  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  time  it  was  paid,  upon  the 
condition  that  Hubbard  Bros,  shall  surrender 
to  Thompson  the  plates,  cuts  and  stamps  for 
the  Manning  book,  and  such  other  and  further 
or  different  conditions  as  the  court  may  order, 
and  prays  for  a  perpetual  injunction  to  restrain 
HubtMurd  from  publishing,  selling  or  offering 
for  sale  any  copies  of  the  Manning  book,  and 


for  an  account  of  all  copies  of  it  published 
or  sold,  or  to  be  published  or  sold  by  Hubbard, 
and  for  the  payment  to  Thompson  by  Hubbard 
of  all  damage  for  an  unlawful  publication  by 
Hubbard  of  the  Manning  book,  and  for  a  de- 
cree that  Hubbard  deliver  back  the  plates,  cuts 
and  stamps,  on  such  conditions  as  the  court 
may  order. 

On  the  10th  of  October,  1888,  Hubbard  filed 
an  answer  to  the  cross  bill  reafllrmine  the  mat- 
ter set  forth  in  bis  original  bill,  ana  averring 
that  all  communications  in  reference  to  the  de- 
liverv  of  things  purchased  and  payment  there- 
for, between  Thonoipson  and  Hubbard,  were  in 
writing;  that  the  efforts  made  between  the  par- 
ties to  agree  upon  a  more  perfect  draft  oi  the 
agreement  of  March  80, 1880,  failed,  and  there- 
fore both  parties  to  it  fell  back  upon  its  pro- 
visions; that  the  covenants  of  that  agreement,, 
in  reference  to  the  sale  of  the  Manning  book 
and  its  purchase  bv  Hubbard,  were  ful^  com- 
plied with,  and  the  terms  and  conditions  of 
the  sale  were  never  called  in  question  or  made 
matter  of  dispute,  until  after  Thompson  had 
completed  and  published  his  infringing  book; 
fJiat  the  covenants  in  that  agreement  with  ref- 
erence to  the  mode  of  doing  business  between 
Hubbard  and  Thompson  were  subsequently 
modified  by  correspondence,  so  that  Thompson^ 
was  enabled  to  oraer  books  in  less  quantitiea 
than  500  copies  at  a  time,  and  on  shorter  notice 
thaa  hao*  been  provided  in  the  agreement  of 
March  80. 18B0;  that,  in  consideration  of  sucb 
variance. ,  Thompson  aneed  that  the  hooka 
fumisheid  to  him  in  snuuler  quantities  and  on 
shorter  notice  should  be  charged  at  the  rate  of 
65  per  cent  off  the  retail  price;  that  there  was 
some  correspondence  on  the  question  of  terri- 
tory, and  idso  in  reference  to  the  covenants  in 
the  agreement  of  March  80,  1880,  by  which 
Thompson  agreed,  for  the  period  of  two  years 
from  that  date,  to  publish  no  other  book  or 
books  than  those  mentioned  in  the  t^^reement,. 
and  to  devote  his  energies  largely,  for  the  pe- 
riod of  two  years,  to  the  vigorous  prosecutioD 
of  the  sale  of  Hubbard  Bros*  publications, 
and  to  them  exclusively;  that  it  was  agreed  by 
both  parties,  in  that  correspondence,  that  the 
adjustment  of  such  matters  in  dispute  should 
be  made  the  subject  of  a  personal  conference 
between  the  parties,  at  the  time  of  a  proposed 
visit  of  Thompson  to  Philadelphia;  and  ft  was 
also  agreed  that  at  such  conference  the  matter 
of  the  price  at  which  Hubbard  would  agree  to 
furnish  the  Manning  books  to  Thompson  in 
smaller  quantities  and  at  shorter  notice  than 
was  provided  in  the  agreement,  should  be  set- 
tled finally;  that  it  was  agreed  between  Thomp- 
son and  Hubbard  that  the  contract  between 
them  was  that  the  price  to  be  paid  by  Hubbard 
for  "complete  electrotype  plates,  8tock  Book, 
copyright,  originals  of  illustrations,  and  stamps 
for  binding"  was  $4,000;  that  the  considera- 
tions for  the  covenant  on  the  part  of  Thomp- 
son, that  he  would  for  two  years  publish  no 
books  except  'Texas  History,  Almanac,  and 
the  Tice  Almanac,"  and  would  devote  his  en- 
ergies largely  for  two  years  to  the  vigorous 
prosecution  of  the  sale  of  Hubbard's  books  ex- 
clusively, pajinff  for  the  same  within  (K)  days 
from  date,  afl  buls  at  the  rate  of  65  per  cent 
off  from  retail  prices,  and  for  all  drculara. 
prospectuses,  posters,  etc.»  at  cost,  were  tb^ 
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mDliziff  of  the  exclualye  right  of  sale  of  Hab- 
DQzd's  "doee^  books  within  the  territorj  men- 
ikmed,  and  the  agreemeDt  to  furnish  the  Man- 
niog  booka  in  lots  of  500  at  an  advance  of  10 
per  cent  on  actual  cost  of  manufactuie,  upon 
ue  further  terms  and  conditioos  contained  in 
the  agreement  of  March  80, 1880;  that,  after 
Thompson  had  completed  the  delivery  of  the 
electrotype  plates,  illustrations,  stamps,  etc, 
and  Hubbara  had  given  to  Thompson  his 
promiaeorT  notes,  the  sale  of  the  Manning 
Ewok  to  Hubbard  was  complete,  and  the  agree- 
ment proriding  for  the  sale  and  mode  of  pay- 
ment was  of  no  further  legal  effect  than  as  an 
Instniment  in  writing  conveying  the  copyright, 
and  the  covenants  providing  for  the  r^ulation 
of  the  bosinesB  of  the  pubfication  ana  sale  of 
booka  between  the  parties,  which  were  execu- 
tory and  were  to  continue  for  the  period  of 
two  jreaiB,  remained  in  force,  subject  to  modi- 
fications from  time  to  time  made  and  agreed  to 
brthepartieB;  that,  notwithstanding  the  failure 
of  Thompson  to  oider  books  in  accordance  with 
the  terms  of  the  contract,  Hubbard  filled  all 
orders  for  books  made  on  him  by  ThoL  i)eon, 
imposing  the  condition,  nevertheless,  ((hat, 
mitil  Tliomnscm  would  bring  himself  noder 
the  terms  of  the  contract  of  March  80, 1880, 
Hubbard  would  charge  the  Manning  books  to 
Thompson  at  66  per  cent  oif  from  the  retail 
price,  upon  condition,  however,  that  if  Thomp- 
son would  subsequently,  upon  his  promised 
Tirit  to  Philadelphia,  put  himsdf  upon  the  gov- 
coaots  of  said  contra^  and  show  a  willingness 
to  perform  them,  Hubbard  would  abate  the 
]  price  at  which  the  books  were  charsed;  that 
Tliompson  assented  to  such  a  course  of  dealing; 
that  it  is  not  true  that  the  correspondence  t^ 
tween  the  parties  had  reference  to  the  contract 
of  sale  of  the  Manning  book,  plates,  cuts, 
stamps  and  copyright;  that  such  contract  of 
sale  was  not  at  any  time  spoken  of  as  annulled, 
witbdrawn  or  rescinded,  and  no  words  were 
used  in  reference  thereto  which  could  be  con- 
sidered by  Thompson  to  be  a  rescission,  or  an 
implied  rescission,  or  an  intended  rescission,  of 
the  contract;  that  Thompson  and  Hubbard  at 
all  times  considered  the  sale  of  the  Manning 
book,  including  plates,  cuts,  copyright,  etc, 
and  Ibe  payment  therefor,  as  complete,  when 
the  promissory  notes  were  forwarded  to 
Thompeon  by  Hubbard;  and  that  such  sale 
was  treated  as  conclusive,  complete  and  abso- 
lute, by  Thompson  and  Hubbard,  until  after 
Thompeon  had  published  the  Periam  and  Ba- 
ker book,  and  it  was  only  then  that  Thompson 
hegan  to  dispute  the  title  of  Hubbard  in  the 
Manning  book  and  the  copyright  thereof. 

A  replication  was  filed  to  the  answer  to  the 
cross  bill,  proofs  were  taken  on  both  sides,  and 
it  was  stipulated  between  the  parties  that  all 
proof  taken  in  either  suit  might  be  used  in 

The  case  was  brought  to  a  hearing  before 
J^doB  Treat,  the  District  Judffe,  and  on  the  8th 
of  July,  1865,  he  made  a  decision,  holding 
that  if  the  copyright  of  the  Manning  book  haa 
been  transferred  to  Hubbard,  the  Periam  and 
Baker  book  was  an  infringement  of  it,  but  or- 
dering a  reargument  before  the  Cirouit  Judge 
(Jiwjoy  Brewer)  aud  himself,  on  three  questions: 
(1)  Whether  Thompson  assigned  the  copyright 
of  the  Manning  book  to  Hubbard,  so  that  Hub- 
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bard  cou}d  pursue  him  fur  an  infringement; 
(2)  whether,  if  such  assignment  was  made,  it 
was  rescinded;  (8)  whether,  inasmuch  as  the 
imprint  of  Hubbard's  publication  did  not  con- 
form to  the  terms  ot  the  statute,  be  could 
maintain  an  action  against  Thompson  for  an  [141] 
infringement,  althou^  Thompson  knew  that 
the  copyright  had  been  granted. 

The  case  was  heard  &fore  the  two  Judges, 
and  was  decided  in  an  opinion  given  by  Judg€ 
Brewer  and  reported  in  25  Fed.  Rep.  188.  The 
view  of  the  court  was,  that  the  testimony  left 
the  matter  much  in  doubt,  whether  the  paper 
signed  on  March  80,  1880,  was  understood  by 
the  parties  to  be  a  definite  and  close  contract,  "or 
a  mere  preliminary  statement — a  memorandum 
of  matters  upon  which  they  bad  agreed,  and 
which,  with  all  unsettled  details,  were  thereaf- 
ter to  be  put  into  the  form  of  a  complete  con- 
tract in  writing  and  then  signed  and  executed.'' 
The  conclusion  of  both  J  udges  was  stated  to  be» 
that  there  was  not  in  the  testimony  that  which 
enabled  the  court  to  say  that  the  parties,  in  re- 
spect to  all  the  items  of  the  proposed  agreement 
between  them,  ever  came  to  a  definite  under- 
standing; that  there  were  still  some  matters 
unsettl^  and  undetermined,  so  that  a  contract, 
as  it  was  a  single  contract  and  understood  to  be 
a  single  contract,  could  not  be  said  to  have 
been  finally  and  definitely  consummated;  that 
the  cross  bill  ought  to  be  sustained  so  far  as 
concerned  the  tender — that  is,  the  plates  ought 
to  be  returned  to  Thompson  upon  the  payment 
by  him  \r  Hubbard  of  the  $4,000  and  interest, 
but  that,  so  far  as  any  claim  by  Thompson  for 
an  accounting  and  damages  was  concerned, 
the  course  of  dealing  between  the  parties  had 
been  such  that  equitably  Thompson  was  not 
entitled  to  any  such  accounting. 

On  the  27th  of  October,  1885,  a  decree  was 
made,  entitled  in  both  suits,  adjudging  that  no 
assignment  or  sale  of  thecopynght  of  the  Man- 
ning book,  or  of  the  electrotjrpe  plates,  origi- 
nals of  illustrations,  and  stamps  for  binding, 
was  ever  made  by  Thompson  to  Hubbard,  by 
virtue  of  the  instruments  of  writing  and  acts 
mentioned  and  described  in  the  original  bill, 
and  Uiat  Hubbard  neither  acquired  nor  had  any 
title  to  or  ownership  in  the  copyright  of  said 
book  under  said  instruments  and  Acts,  or  anv 
of  them,  and  dismissing  the  original  bill;  and  ft 
was  decreed  under  the  cross  bill,  that  Thomp- 
sou  was  and  always  bad  been  the  owner  of  the 
copyright,  electrotype  plates,  originals  of  illus- 
trations, and  stamps  for  binding,  of  the  Man- 
ning book,  and  that  Hubbard,  on  the  tender  to  [1^2] 
him  of  $4,000  with  interest  from  May  15, 1880, 
to  the  date  of  the  tender,  should,  on  demand, 
surrender  and  deliver  back  to  Thompson  the 
electrotype  plates,  originals  of  illustrations,  and 
stamps  ror  binding,  pertaining  to  said  book 
and  received  by  him  irom  Thompson;  that,  if 
such  tender  should  not  be  accepted,  then  said 
sum  and  interest  should  be  paid  into  the  registry 
of  the  court,  to  abide  its  further  order;  that 
Thompson  was  not  not  equitably  entitled  to  an 
accounting  and  damages;  and  that  each  party 
should  pay  his  own  costs.  From  this  decree 
each  pa^  has  appealed  to  this  court. 

We  are  unable  to  concur  in  the  conclusion  of 
the  circuit  court  on  the  question  of  the  sale  by 
Thompson  to  Hubbard  of  the  copyright  of  the 
Manning  book. 
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The  price  of  the  book  and  its  copyright,  in- 
cIudiDg  origfaali  of  cuts,  drculara,  plal«s  and 
book  stampg,  barlag  tieen  fixed  by  agreemeot 
at  $4,000,  tbedUpuied  point  In  the  negotiations 
of  March  80.  188(1,  wm  as  to  tbe  eitenl  of  ler- 
riloiy  h>  be  allowed  to  Tboropson  for  tbe  sale  of 
the  Hantiitig  book,  he  ioBiiting  upon  being  al- 
lowed more  territory  Ihaa  was  specified  iD_Uie 


party,  differ  practically  on] j  . 
of  territory  In  which  Thompson  was  to  be  al- 
lowed to  sell  tbe  Manning  book.  Tbe  two 
instnimcnta  agree  a>  to  tbe  territory  in  which 
Tbompson  was  to  have  an  exclusive  right  to 
sell  the  other  publications  of  Hnbbard. 
Tbe  two  pariies  differ  in  their  testimony  as 
[144]  to  what  was  agreed  upon  Id  regard  to  the  clause 
which  Is  subsUnlially  the  same  in  both  of  the 
instruments,  namely:  "The  field  on  StockBook 
to  be  tbe  same  as  on  H.  Bros'  books  except  tbe 
alx  counties  !n  Missouri  adjacent  to  Kansas 
City,"  Hubbard  testifying  that  his  copy  repre- 
sented exactly  what  had  been  settled  upon,  and 
that  tbe  concludiog  paragraph  was  added  to 
make  everything  certaiu,  while  Thompson  tea- 
tifiea  that  he  supposed  tbe  concluding  sentence 
was  added  to  express  the  undeislanding  about 
the  plates  being  collateral  security  for  tbenotea 
which  were  to  be  given,  although  tbe  special 
provision  about  the  collateral  security  was  In- 
seried  in  the  paper  retained  by  bim  •■  well  as 
in  that  which  he  signed. 

The  two  papers  aswe  in  prorlding  for  the 
tale  to  Hnbbard  of  the  plates  of  the  Manning 
book.  Including  copTrignt,  tbe  odginBla  of  cuts, 
the  stamps  for  Dindlng,  and  .the  platea  for  cir- 
culars, for  $4,000,  ^e  same  to  be  delivered, 
well  boxed,  at  the  depot  In  Bt.  Lonls.  free  of 
charge  for  boxing  or  drayaee,  as  soon  ai,  tbo 
flnt  edition,  then  printing,  should  be  off  tbe 
press.    Theyalsoagreein  statingthat  Thomp- 


payable  In  cash  Id  60  days,  the  price  to  be  10 
per  cent  In  advance  of  (he  cost  to  Hubbard 
Bros,  of  (heir  manufacture,  and  also  the  further 
cost  of  boxiog  and  drayage. 

The  two  paper*  also  agree  In  providing  that, 
for  lbs  period  of  two  years,  Thompson  would 
publish  no  book!  except  those  be  then  had  in 
comae  of  publication,  namely:  Texas  Blstorv, 
Almanac,  and  the  Tlce  Almanac,  and  would 
devote  hit  energies  largely  fortbat  period  to  the 
Tigotoua  proeecutloD  of  the  sale  of  the  publica- 
tiODS  (Books  and  Bibles)  of  Hubbard  Bros.,  and 
theirs  exclosively  (including  Bibles),  adde  from 


cent  ofT  from  the  retail  prices,  and  for  all  dr- 

culata,  prospectus  books,  posters,  etc,  at  cost 

The  two  papers  also  agree  in  the  time  and 

manner  of  p^meut,  in  cash  and  in  uolea,  for 


of  the  good*  by  Thompson;  and  In  ths  atata- 

ment  that  Hubbard  Broa.  would  supply  Thomp- 

~~~  with  their  other  books  and  bibles  at  a  dla- 

Dt  of  60  per  cent  from  the  retail  pricea  of 

same,  and  that  they  grantod  himuie  eicln- 
dve  right  of  the  salu  of  their  "close"  books  In 
certain  specified  territory;  and  in  staling  that 
Mch  party  should  be  responsible  to  the  other  in 
the  amount  of  |1  per  copy  for  any  "close"  or 
exclusive  books  sold  in  the  territory  of  the  other, 
and  that  all  applications  for  agency  coming 
from  without  the  field  of  either  should  be  re- 
ferred to  tbe  party  having  tbe  exclusive  rigbt 
of  sole,  and  a  charge  of  CO  cents  lo  be  made  for 
each  application  so  referred;  and  Oiat,  11 
Thompson  should  go  out  of  busineas,  or  for 
any  reason  cease  to  prosecute  the  sale  of  the 
Manning  book,  the  nghi  of  sale  in  his  exclu- 
sive field  should  revert  to  Hubbard  Bros.,  un- 
less bis  successor  should  prosecute  the  sate  in 
"ke  manner  as  he  would  have  done. 

Afterwards,  in  correspondence  with  Hubbard, 
Tbompson  insisted  upon  being  allowed  a  lar- 
ger territory  for  tbe  sale  of  the  Manning  book 
than  that  specified  in  tbe  paper  be  had  signed. 
Hubbard  Insisted  that  tbe  provision  which  ap- 
pears In  both  of  the  papers,  "The  field  on  Stock 
Book  to  be  tbe  same  as  on  H.  Bros.'  books  ex- 
cept tbe  six  counties  in  Missouri  adjacent  to 
Kansas  CItv,"  specified  the  territory  which  had 
been  settled  apon.  Thompson  also,  in  a  letter 
to  Hubbard,  desired  a  date  to  be  fixed  for  the 
notes  and  for  the  commencement  of  tbe  two 
vears  of  his  exclusive  right  In  the  Hubbard 
Dooka  As  to  those  matt^,  Hubbard  replied 
that  the  date  of  the  notes  and  the  commence- 
ment of  the  two  years  would  properlv  be  fixed 
as  of  the  date  of  the  delivery  of  tKe  plates. 
The  dispute  about  tbe  territory  to  be  aUowed 
to  Thompaon  in  respect  to  the  Manning  book 
continued,  but  was  finally  settled  in  a  correa- 


pondence  which  occurred  in  April,  1680,  and 
such  aettlement  reaulted  in  the  snlpmieDt  of  ths 
plates  by  Thompson  to  Hubbara,  and  in  the 


payment  of  the  consldeiatJOD  therefor,  by  $000     [146] 
of  casb  and  $8,000  in  nolea,  the  lonxeat  of 
which  ran  for  two  years  from  the  ISth  of  Hay, 
1880,  end  alt  of  which  wen  duly  paid. 

Tbompson  teatldea  that  be  (hipped  tbeplatea 
because  ne  and  Hubbard  hadoometoanMriee- 
ment  as  to  territory;  and  be  alao  sent  to  Hub- 
bard the  bill  of  sale  before  aet  forth  aa  a  part  of 
the  original  hill. 

In  incloalnK  to  Thompson,  on  the  flnt  of 
June,  1680,  the  note*  anunmtlng  to  $8,000, 
Hubbard  wrote  to  him  as  foUows:  "We  incloae 
herewith  note*  to  tbe  amount  of  $8,000,  which, 
with  $000  allowed  yon  on  book  account,  is  in 
full  aettlement  of  your  bill  of  May  8d  for  plates, 
copyright,  original  cuts  and  stamps  for  bind- 
log,  of  Haunins's  niustrated  Stuck  Doctor  and 
Live  Stock  Eocyclopedta.  Tbe  first  lot  of 
plates  did  not  reach  us  till  about  the  ISth.  sec- 
ond lot  about  tbe  I8tb,  and  third  lot  U  not  In 
yet,  so  we  dale  note*  the  lOtb,  wblcb  la  sooner 
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edged  the  receipt  of  the  four  notes  and  said: 
''With  $500  previously  allowed,  they  are  pay- 
nent  iv  full  of  platet,  engrayings,  copyrigot 
and  an  the  material  that  enter  into  the  manu- 
fadore  of  the  Stock  Book.  The  reservation 
being  that  we  control  certaio  field,  and  are  to 
get  books  at  a  certain  rate  above  actual  cost  of 
manufacture. " 

Tbe  draft  of  an  agreement  which  Hubbard 
tent  to  Thompson  in  July.  1880  related  only  to 
future  delivenes  of  the  Manning  book,  to  the 
teiTitofy  in  which  it  was  to  be  scud  by  Thomp- 
son, and  to  the  ezclusivo  agency  ty  Thompson 
for  the  publications  of  Hubbard.  It  did  not 
mention  the  sale  of  the  plates  or  the  copyright. 
or  the  consideration  therefor,  because  uiat  uad 
been  settled  by  the  bill  of  sale  and  the  delivery 
of  the  notes;  and  It  fixed  the  territory  in  which 
the  Manning  book  was  to  be  sold  by  Thompson, 
according  to  the  limits  which  had  been  settled 
1471  upon  by  the  compromise  of  April,  1880.  Up 
to  July,  1880,  after  the  compromise  of  April, 
1880.  no  controversy  had  arisen  in  regard  to 
any  copies  of  the  Manning  book  ordered  by 
Thompson,  because  he  had  ordered  none;  hay- 
teg  OD  hand  the  edition  which  he  had  printed 
before  he  delivered  the  plates  to  Hubbard.  The 
draft  agreement  prepared  by  Thompson  and 
sent  by  Mm  to  Hubbard  in  August,  1880, 
diflmd  in  matters  which  Hubbard  considered 
material,  from  the  draft  agreement  sent  by 
Hubbard  to  Thompson  in  July,  1880. 

We  are  of  opinion  that  the  transactior.  bO' 
tween  the  parties  in  regard  to  the  sale  of  Uie 
copyri^t  of  the  Manning  book  and  the  plates 
tberefor,  was  a  completed  transaction,  hid«)- 
pendentJy  of  all  contracts  or  agreements  in  re- 
gatd  to  other  matters,  that  the  consideration 
therefor  was  paid,  and  that  that  contract  was 
never  rescinded. 

Tbe  remark  made  by  Hubbard,  tn  his  letter 
to  Thompson  of  August  12, 1880,  '*I  am  quite 
agreeable  to  your  view  that  there  is  virtually 
no  agreement  between  us,"  had  reference  to 
matten  other  than  the  sale  of  the  copyrigbt 
and  the  plates,  which  had  passed  to  Hubbs^, 
sod  which  he  had  in  his  possession,  and  for 
wliich  he  had  paid  partly  in  cash  and  partly  in 
tbe  n^g^iable  promissory  notes  of  Hubbard 
Bros.  There  was  no  idea  on  the  part  of  either 
Mity  that  the  copyright  and  the  plates  were  to 
be  recoDveyed  to  Thompson,  or  that  be  was  to 
repay  the  consideration  to  Hubbard.  Neither 
puty  suggested  anytbin^r  of  the  kind.  Hub- 
bard was  publishing  the  oook  and  pushing  its 
aale,  and  Thompson,  in  and  after  the  fall  of 
1880,  was  buying  from  Hublnml  and  paying 
for  such  comefl  of  the  Manning  book  as  he  de- 
iired  to  am.  The  real  dispute  between  the 
parties  was  as  to  the  ezt^t  to  which  Thomp- 
•OD  should  be  bound  to  exert  himself  in  selling 
Hubbard's  otiier  publications,  and  should  be 
rettiicted  In  selling  any  other  publications  than 
tbe  three  specified  in  the  paper  of  March  80, 
I88O1,  and  the  point  which  concerned  the  mat- 
ter of  the  sale  of  Hubbard's  publications  for 
two  jeaia  had  become  unimportant  when  the 
original  liill  was  filed,  because  that  time  had 
tba  expired. 

Tbe  preparing  and  publishing  by  Thompson 

148]   ^  ^  Periun  and  Baker  book  was  entirely  in- 

coDsistent  with  the  idea  that  he  still  owned  the 

copfrigbt  of  the  Manning  book.    At  the  time 


the  original  bill  was  filed,  Hubbard  had  fully 
performed  his  agreement  to  furnish  the  Man- 
ning book  to  Thompson  as  Thompson  ordered 
it,  had  respected  the  territory  allotted  to  Thomp- 
son, and  had  shipped  his  other  publications  to 
Thompson  as  demanded.  On  these  facts,  there 
could  be  no  revesting  in  Thompson  of  the  tide 
to  the  copyright  and  the  plates,  and  all  that  he 
could  ever  have  a  right  to,  growing  out  of  the 
failure  by  Hubbard  to  perform  any  agreements 
which  he  had  entered  mto,  was  a  remedy  by 
damages  in  an  action  at  common  law,  or  a  rem- 
edy by  a  bill  in  equity  for  specific  performance, 
on  the  basis  of  the  existence  of  the  actual  agree- 
ment made. 

The  remaining  question  is  as  to  whether 
Hubbard,  as  the  owner  of  the  copyright  of  the 
Manning  book,  can  maintain  his  suit  against 
Thompson  for  its  infringement 

The  following  statement  is  made  in  the  brief 
for  Hubbard:  '^t  is  conceded  that  plaintiflTs 
book  was  duly  entered  for  copyrigbt;  that  be- 
fore publication  a  printed  copy  of  the  title  of 
the  book  was  delivered  at  the  office  of  the  li- 
brarian of  Congress  at  Washington;  that,  with- 
in ten  days  iBter  publication,  two  complete 
copies  of  too  best  edition  of  the  book  were  de- 
livered at  the  office  of  the  Librarian  of  Con- 
gress at  Washington;  and  that  on  the  page  next 
after  the  title  page  there  was  printed,  in  every 
copy  of  the  fint  edition  of  the  book,  notice  of 
copyright  in  the  following  words,  vis. :  'En- 
tered according  to  Act  of  0:>ngress.  in  the  year 
1880,  by  N.  D.  Thompson  &  Co.,  in  the  office 
of  the  Librarian  of  Congress,  at  Washington.' 
It  is  also  conceded  that,  after  Mr.  Thompson 
had  delivered  the  electrotype  plates  of  the  book 
to  Hubbard  Brothers,  they  changed  the  form 
of  the  copyright  notice,  so  as  to  read  as  fol- 
lows, viz. :  'Entered  according  to  Act  of  Con- 
gress/ in  which  form  the  notice  was  printed  in 
Uie  copies  of  several  editions,  and  that  after- 
ward plaintiff  again  changed  the  notice  of 
copyright  80  as  to  read  as  follows:  'Copyright, 
1880/  m  which  last  mentioned  form  the  notice 
was  printed  in  the  copies  of  several  editions." 

One  of  the  forms  uised  by  Hubbard  did  not 
state  either  the  year  in  which  the  copyright 
was  entered,  or  by  whom  it  was  entered;  while    1-1491 
the  other  form  mentioned  the  year  but  not  the    ^        ^ 
name. 

Section  4062  of  the  Revised  Statutes  provides 
as  follows:  "No  person  shall  maintain  an 
action  for  the  infringement  of  his  copyright 
unless  he  shall' give  notice  thereof  by  inserting 
in  the  several  copies  of  every  edition  published, 
on  the  title  page  or  the  page  immeoiately  fol- 
lowing, if  it  be  a  book;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving, 
photograph,  painting,  drawing,  chromo,  stat- 
ue, statiiarv,  or  model  or  design  intended  to 
be  perfected  and  completed  as  a  work  of  the 
fine  arts,  by  inscribing  upon  some  portion  of 
the  face  or  front  thereof,  or  on  the  face  of  the 
substance  on  which  the  same  shall  be  mounted, 
the  following  words:  'Entered  according  to 

Act  of  Congress,  in  the  year •,  by  A.  B., 

in  the  office  of  the  Librarian  of  Congress,  at 
Washington.'  " 

Section  1  of  the  Act  of  June  18, 1874,  chap. 
801  (18  Stat,  at  L.  78),  which  Act  took  effect 
on  and  after  Augfist  1, 1874,  provides  as  fol- 
Iowa-  "That  no  person  shall  maintain  an  action 

85 


( 


»-« 


QUTBXMR  COUBT  OF  THB  UNITED  StATBS. 


Oct.  TsHM, 


for  the  iDfrinffement  of  his  copyright  unless  be 
shall  give  noUoe  thereof  by  insertiSs;  in  the  sev- 
eral copies  of  every  edition  published,  on  the 
title  page  or  the  page  immediately  following, 
if  it  be  a  book;  or  If  a  map,  diart,  mudcSl 
composition,  print,  cut,  engraving,  photograph, 
painting,  drawing,  chromo,  statue,  statuary, 
or  modm  or  des^  intended  to  be  perfected 
and  completed  as  a  work  of  the  fine  arts,  by 
inscribing  upon  some  visible  portion  thereof, 
or  of  the  substance  on  wliich  the  same  shall  be 
mounted,  the  following  words,  viz. :  'Entered  ao- 

cordinff  to  Act  of  Congress,  in  the  year , 

by  A.  B.,  in  the  office  of  the  Librarian  of  Con- 
gress, at  Washington;'  or,  at  his  option  the 
word  'Copyright,'  together  with  the  year  the 
copyright  was  entered,  and  the  name  of  the 
party  by  whom  it  was  taken  out;  thus— *Copy- 
right,  1&-,  by  A.  B.' "  The  4th  section  of 
the  same  Act  repealed  all  laws  and  parts  of  laws 
inconsistent  witn  the  provisions  contained  in 
the  first  three  sections  of  the  Act 

It  is  very  clear  that  Hubbard,  as  the  propri- 
etor of  the  copyright,  was  bound  to  give  the 
statutory  notice  in  the  several  copies  of  every 
«dition  published  bv  him,  and  that  he  did  not 
<lo  so.  The  plain  aedaration  of  the  statute  is, 
Tism  ^^^  ^^  person  shall  maintain  an  action  for  the 
L<Louj  infringement  of  hi$  copyright,  unless  he  shall 
give  notice  thereof  by  inserting  the  prescribed 
words  in  the  several  copies  of  every  edition 
published.  That  means,  every  edition  which 
he,  as  controlling  the  publication,  publishes. 
His  failure  to  give  such  notice  debars  him  from 
maintaining  an  action  for  the  infringement  of 
hit  copyright  The  word  "action"  means  an 
action  either  at  law  or  in  equity. 

Section  8  of  the  Act  of  Mav  81, 17^0,  chap. 
15  (1  8tet  at  L.  125),  dedarea  that  no  person 
should  be  entitled  to  the  benefit  of  that  Act, 
unless  he  should  first  deposit  a  printed  copy  of 
the  title  of  a  book  in  the  prescnbed  office;  and 
further  provided  that  the  author  or  proprietor 
should,  within  a  prescribed  time,  cause  a  copy 
of  the  record  of  the  title  to  be  published  in  one 
or  more  newspapers,  as  prescriDed. 

Section  1  of  the  Act  of  April  29, 1802,  chap. 
86  (2  Stat  at  L.  171),  provided  that  every  per- 
son who  should  seek  to  obtain  a  copyright  of  a 
book  should.  In  addition  to  the  requisites  en- 
joined in  the  Act  of  1700,  give  information,  by 
causing  the  copv  of  the  record  to  be  inserted  at 
full  length  in  the  title  pare,  or  in  the  page  im- 
mediately following  the  title,  of  the  book. 

Section  5  of  the  Act  of  February  8, 1881, 
chap.  16  (4  Stat  at  L.  487),  declared  that  no 
person  should  be  entitled  to  the  benefit  of  that 
Act,  unless  he  should  insert  the  prescribed 
words  in  the  published  copies  of  the  book. 
In  section  97  of  the  Act  of  July  8, 1870,  chap. 
280  (16  Stat  at  L.  214),  now  section  4962  of 
the  Bevised  Statutes,  the  language  of  section  5 
of  the  Act  of  1881  was  changed  so  as  to  declare 
that  no  person  should  maintain  an  action  for 
the  infrmgement  of  his  copyright,  unless  he 
should  insert  in  the  several  publidied  copies 
the  notice  prescribed.    This  requirement  of 

giving  the  prescribed  notice  has  always  been 
eld.  under  all  of  the  statutes,  to  be  one  of  the 
conditions  precedent  to  the  perfection  of  the 
copyright,  the  other  two  being  the  deposit,  be- 
fore publication,  of  the  printed  copy  of  the 
title,  and  the  depositing  in  the  puDuc  office* 
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within  the  prescribed  time  after  publication,  of 
a  copy  or  copies  of  the  book.     Wheatan  t. 
P^ten,  88  U.  S.  8  Pet  591  [8: 10551;  Merrdi  t. 
Tiee,  104  U.  S.  557  |^:  854];  OaUaghan  r. 
Mven,  128  U.  S.  617,  W2  [82:  547,  5571. 

It  is  not  enough  that  Thompson,  while  he 
owned  the  copyright,  gave  the  required  notice 
in  the  copies  of  every  edition  he  published, 
while  it  was  hi$  oopyri^t  The  inhibition  of 
the  statute  extended  to  and  operated  upon 


Hubbard  whfle  he  owned  the  copyright,  in 
spect  to  the  copies  of  everv  edition  which  he 
published;  and  for  his  failure  he  is  debarred 
from  maintaining  his  action. 

The  view  is  urged,  that  the  only  object  of 
the  notice  required  by  the  statute  is  to  give  no- 
tice of  the  copyright  to  the  public;  and  that, 
as  Thompson  binSelf  took  the  copyright,  and 
had  vested  the  titie  to  it  in  Hubbard,  he  haa 
no  right  to  infringe  the  copyright,  although  it 
may  be  invalid  as  to  the  rest  of  the  world.  But 
we  are  of  opinion  that  the  failure  of  Hubbard 
to  comply  with  the  statute  operated  to  prevent 
his  right  of  action  against  Thompson  from 
coming  into  existence.  This  right  of  action, 
as  well  as  the  copyright  itself,  are  wholly  stat- 
utory, and  the  means  of  securing  any  right  of 
action  in  Hubbard  are  only  those  prescribed  by 
Congress.  WheaUm  v.  PeUn,  88  U.  8.  8  Pet 
591,  662,  668  [8: 10551;  BanJa  v.  Mdnehetter, 
128  U.  8.  244,  252  [ante,  425,  428]. 

Hie  decree  of  the  Oireuit  Court  i$  revereed 
and  the  eaee  it  remanded  to  that  Court,  with  di- 
reetiant  to  ditnUtt  the  original  bitt  and  the  erote- 
biU,  ^eith  eottt  in  the  Circuit  Cburt  to  neither 
party.  Each  party  it  to  pay  one  haff  qf  aU  th§ 
eottt  in  thit  Court, 


JE88B  8PALDINQ,  Collector  of  OuftoMe 

for  the  PoBT  ahd  Dibtriot  of  Chioaoo^ 

P^f.  in  Brr., 

LOUIS  MANAS8K 


8AMB  e.  SAME. 


8AMB  e.  JOSEPH  VANACEBR. 


SAME  e.  SAME. 


SAME  e.  8.  TANADA. 


SAME  e.  JOHN  V.  FARWELL  bt  al. 


SAME  e.  LEWIS  COHK  bt  al. 

(See  8.  C  Beporter*B  ed.  SS-SS.) 

Cate  tried  by  court— ioaiver  of  jury. 

Where  a  case  was  tried  by  the  court  without  a  jury, 
by  agreement  of  the  parties,  but  there  is  no  al- 
lejration  that  the  stipulatioD  was  in  writing,  as 
requlied  by  the  statute,  no  error  In  the  rulings  of 
the  court  at  the  trial  can  be  examined  by  this 
oourt;  it  can  only  Inquire  whether  the  dedans 
tlon  was  suAoient  to  sustain  the  judgment 

[Nos.  278,  279,  280,  281,  282,  284,  285.] 

Not.  $78,  $79,  980,  and  M81  Submitted  AprQ 

$4,  1889,    Decided  May  IS,  1889, 

Not,  t8M,  £81  and  t86  Argued  April  tS,  1889, 

Decided  May  IS,  1889. 
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Palichb  t.  Abthub. 


e(M» 


EBRROR  lo  Ifae  Oireiiit  Omrt  of  the  United 
Jiatai  for  the  Northern  DIatriot  of  Dliooii, 
to  veviefw  jodmente  in  favor  of  plaintiflb  for 
the  reeo^giy  of  duties  illegally  exacted.    Af- 


The  facta  are  etated  in  the  opinion. 
Mr,  Wmu  A.   Mmiorw  Atriit.  Athf-Om.. 
fSor  plaintiff  in  error,  in  Nob.  878,  279, 984  and 


Mr.  O.  A.  Jeaka,  SoUeHar-Gen.,  for  plain^ 
iff  in  error,  in  Not.  280,  281  and  282. 

Mr.  Pww  L.  flhnmfcfi  for  defendants  in 
anor  in  aD  the  cases. 

Mr.  CSUtfJMItoFiillardeHyered  the  opin- 
ion of  the  ooort: 

All  of  these  cases  were  tried  by  the  court 
]  without  a  juiy,  hy  agreement  of  the  parties  as 
alleged  in  the  record;  bat  there  is  no  allegation 
that  the  stipulation  was  in  writioff,  as  required 
by  the  statute:  and,  under  the  ruIlDg  in  Bond 
T.  DuwHn,  m  U.  a  604r28: 8851,  and  Dundee 
Mortgage  (hmpanp  t.  mtghee,  124  U.  8.  157 
f81:  867],  no  error  can  be  examined  in  the  rul- 
uifis  of  the  court  at  the  trial.  Wecanonlyin- 
qmre  whether  the  declarations  were  respect- 
iTcly  aofflcient  to  sustain  the  juds^ents.  As 
(here  appears  to  be  no  error  in  thfi  regard,  tJU 
fudffmsMie  are  eeteraUif  t^fflrmei. 


LOWELL  M.  PALMER,  F^.  in  Brr., 

a. 

B.  F.  ARTHUR. 

iBea  8.  O.  Baporter^  ed.  AMU 

diieetione  when  dJertgarded  wfii  ef  error 
inmght  for  dday. 

I.  Where  the  obJeotioiiB  to  the  petitton  amount 
■Imply  to  Bfleertiiiff  that  the  grouDd  of  action  was 
Imperfectly  and  Inaccurately  stated*  and  whatev- 
er defeots.  Imperfections  or  omlaBious  there  may 
haTe  been.  If  not  obviated  by  the  suhsequent 
pleadinaa,  were  cured  by  the  verdict,  which  muat 
be  awumed  to  have  proceeded  upon  proof  of 
(acts  which  jutttfled  it-the  objeotiont  will  be  dJe- 


& .  Where  It  la  apparent  that  the  writ  of  error 
oould  only  have  been  sued  out  for  purposes  of  de- 
lay, the  judgment  will  be  alBzmed  with  10  per 
cent  damages.  Interest  and  costs. 

[So.  802.] 

3uhminedApnlt6, 1889.  DeeidmJ  Map  IS,  1889. 

P\  ERROR  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  District  of  KeDtuckv,  to  re- 
view a  judgment  in  favor  of  plaintiff  m  an  ac- 
tion to  recover  for  a  breach  of  a  contract  to  pay 
for  certain  staves  made  for  defendaQt.  Af- 
firmed, with  10  per  cent  damages,  intereet  and 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  Evana  for  plaintiff  in  error. 

Mr.  Wm«  Tiindaay  for  defendant  in  error. 

iff*.  ChUfJuetiee  Fuller  delivered  tlie  opin' 
Ion  of  the  court: 
This  is  an  action  at  law  to  recover  upon  an 

HOfa.— As  to  WUal  6^ette  aire  cured  by  verdict 

and  wftot  fioC-see  note  to  Wills  V.  Glaflin,  82  U.  8.,  S3 
L.ed.tfO. 
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alleged  breach  of  contract  to  pay  for  certain 
staves  made  or  procured  to  be  made  by  defend- 
ant in  error  for  plaintiff  in  error,  to  be  culled, 
branded,  and  received  by  the  latter  on  the 
Cumberland  River  and  its  tributaries,  in  the 
Counties  of  Enoz  and  Bell,  in  the  State  of 
Kentucky. 

The  action  was  commenced  in  the  Circuit 
Court  of  Whitley  County,  and  removed  Into 
the  Circuit  Court  of  the  United  8totes  for  the 
District  of  Eeotucl^. 

The  petition  of  Arthur,  the  plaintiff  below 
(omitting  the  applicatioa  for  attachment),  was 
as  foUows: 

"The  plaintiff,  £.  F.  Arthur,  states  that  be- 
fore the  toth  of  May,  1884,  he  had  a  contract 
with  the  defendant,  L.  M.  Palmer,  to  make 
and  have  made  for  defendant  an  unlimited 
number  of  staves  op  the  Cumberland  River 
and  its  tributaries,  in  the  Counties  of  Knox 
and  Bell.  State  of  Kentucky,  for  which  defend- 
ant was  to  pay  plaintiff  $14  for  each  1,000  that 
were  44  inches  in  length  on  the  creeks  and  $16 
per  1,000  on  the  river,  $9  per  1,000  for  84- 
inch  staves  on  the  river  and  $J3  per  1,000  on  the 
creeks;  that  on  the  30th  of  Mav,  1884,  plaintiff 
bad  made  under  the  contract  800,000  staves,  at 
which  time  defendant  did  not  wish  any  more 
staves  made,  and  plaintiff  and  defendant  agreed 
that  no  more  were  to  be  made  at  the  time,  and 
defendant  was  to  pay  plaintiff  for  the  staves 
made,  and  paid  plaintiff  at  the  time  $4,017.78 
for  286,000  of  the  staves,  and  was  to  pay 
plaintiff  for  the  remainder,  614,000  staves,  on 
the  1st  of  November,  1884.  Plaintiff  states 
that  of  614,000  staves  not  paid  for  and  that  had 
been  made,  489,000  were  44-inch  stavea,  for 
which  defendant  was  to  pay  $14  per  thousand, 
snd  26,000  84-incb  staves,  for  which  defendant 
was  to  pay  $8  per  thousand;  that  there  was  due 
and  owing  the  plaintiff  by  the  defendant  on 
the  1st  of  November,  1884— 

For  489,000  at  $14  per  thousand..  $6,846 
For  26,000  at  $8  per  thousand 200 

making  due  and  owing  the  plaintiff  by  the  de- 
fendant for  said  staves  $7^046.  Plaintiff  states 
that  Williamsburg,  Ky.,  is  the  place  where  de- 
fendant carries  on  the  business  of  manufactur- 
ing staves,  etc,  and  where  bis  authorized 
agents  were  located;  that  at  the  time  the  money 
was  due  on  said  staves  be  called  on  the  agent 
at  his  place  of  doing  business  for  the  money 
(the  defendant  being  a  nonresident  of  and  ab- 
sent from  the  State  of  Kentucky),  and  be  failed 
and  refused  to  pay  the  same  or  any  part  thereof; 
same  still  due  and  owing  the  plaintiff  bv  the 
defendant,  with  interest  from  the  1st  of  No- 
vember, 1884.  Plaintiff  states  that  all  of  said 
staves  have  been  culled  and  branded  by  the  de- 
fendant except  about  60,000.  which  it  was  the 
duty  of  the  defendant  to  have  culled  and  brand- 
ed. Wherefore,  plaintiff  asks  judgment  for 
said  sum  of  seven  thousand  and  forty-six  dol- 
lars, his  cost,  interest,  and  all  proper  relief." 

To  this  petition.  Palmer,  the  defendant  below, 
filed  an  answer,  which  conceded  the  existence 
of  the  contract  but  averred  that  it  was  not 
fully  nor  accurately  set  forth  by  plaintiff,  and 
stated  various  alleged  differences  as  to  the  size 
and  character  of  the  staves,  and  the  price  to  be 
paid  therefor,  asserting  also  that  "Ail  upon  in- 
soection  were  to  come  up  to  contract  lequire- 
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meDt,"  and  that  "The  said  coolract  related  to 
and  embraced  only  such  stavefl  as  might  be 
made  by  the  plaintiff  himself,  or  which  might 
be  made  bv  others  and  paid  for  by  phiintiff.'* 
It  admitted  that  over  295»000  staves  were  re- 
ceived and  paid  for,  but  denied  that  defendant 
had  agreed  to  pay  for  514,000  other  staves,  or 
that  he  had  culled  or  branded  anv  other  staves 
than  those  paid  for  Jliay  30,  1884,  since  which 
date  he  had  "not  accepted  nor  has  be  had  an 
opportunity  to  accept  any  more  staves  from 
the  plaintiff,  but  he  has  also  accepted  and  re- 
ceived from  persons  making  and  owning  the 
staves  within  the  territory  covered  by  the  agree- 
ment with  plaintiff  about  18,000  staves,  and 
has,  with  the  plaintiff's  consent,  paid  to  the 
persons  so  making  or  owning  such  staves  (and 
who  were  in  no  wise  parties  to  the  contract  be- 
tween plaintiff  and  defendant)  the  full  price 
thereof,^'  giving  items  agmgating  $158.60. 

To  this  answer  plainUff  replied,  averring, 
among  other  thinn,  "that  prior  to  the  80th  of 
Mav,  1884,  defendant's  agents  had  inspected, 
culled  and  branded  the  800,000  staves  mentioned 
in  the  petition,  except  about  50,000." 

The  defendant  rejoined  to  the  reply,  saying, 
that  some  time  before  liay  80,  iw4,  he  in- 
formed plaintiff  '  'the  contract  with  him  would 
then  be  terminated,  but  that  defendant  would 
at  once  proceed  to  take  up  and  inspect  and  pay 
for  enough  of  the  staves  made  to  amount  to 
the  sum  plaintiff  then  needed,  viz.:  about 
f4,000,  and  the  remainder  of  the  staves  alreedy 
made  could  be  inspected,  and,  if  up  to  contract, 
taken  later.  The  defendant  authorized  such 
an  arrangement,  and  it  was  asreed  upon  be- 
tween and  by  the  parties."  But  defendant 
further  averred  that  plaintiff  refused  to  permit 
the  remaining  staves  to  be  Inspected.  Where- 
upon plaintiff  sur-rejoined,  deuying  that  he  re- 
fused to  allow  the  staves  to  be  inspected,  and 
also  that  "there  was  to  be  any  other  or  further 
inspection  of  the  staves  by  defendant  or  his 
agents  after  they  had  been  onc^  culled  and 
branded." 

The  cause  havmg  come  on  for  trial  and  a  Jury 
having  been  ioapaoeled  to  try  the  issue  Joined, 
the  defendant,  after  the  evidence  was  all  in, 
amended  his  answer  by  averring  that  the  staves 
in  controversy  were  owned  by  parties  other 
than  plaintiff,  which  amended  answer  was 
"traversed  of  record  by  the  plaintiff."  The 
Jury  found  for  the  plaintiff  the  sum  of  $6,094 
with  interest  from  November  1,  1884,  and 
Jud^ent  was  entered  upon  said  verdict  No 
motion  for  a  new  trial  or  in  arrest  was  made, 
nor  was  any  bill  of  exceptions  taken.  From 
the  Judgment  the  pending  writ  of  error  was 
prosecuted  to  this  court  and  errors  assigned  as 
follows:  That  the  circuit  court  erred — 

"1st.  In  rendering  Judgment  for  the  plaintiff 
for  any  sum  whatever. 

"2d.  In  not  rendering  Judgment  on  the  trial 
for  the  said  Lowell  M.  Palmer  instead  of  for 
•aid  E.  F.  Arthur. 

"8d.  In  not  adjudging  that  the  plaintiff  in 
error  on  the  pleadings  was  entitled  to  a  dis- 
mimal  of  the  action  and  a  Judgment  for  his 
coats" 

x*rom  the  petition  it  appears  that  plaintiff 
sued  upon  a  contract  with  defendant  to  make 
or  cause  to  be  made  for  him  within  Enox  and 
Bell  Counties  an  onlimited  number  of  staves 


of  spedfled  dimensions,  to  be  paid  for  at  stipu- 
lated prices:  that  on  the  80th  of  May.  1^4, 
plaintiff  had  made  under  the  contract  800,000 
staves,  at  which  time  the  parties  agreed  the 
manufacture  should  cease,  and  defendant  paid 
at  once  for  286,000  of  the  staves,  and  agreed  to 

Say  for  the  remainder,  viz.,  514,000,  on  the  first 
ay  of  the  followinff  November,  but  did  not  do 
80,  and  plaintiff  claimed  to  recover  as  of  Novem- 
ber 1,  1884,  $6,846  for  489,000  staves  at  $14 
per  thousand,  and  $200  for  25,000  stoves  at  $8 
per  thousand,  and  that  of  the  514,000  stoves  all 
had  been  culled  and  branded  by  defendant  ex- 
cept 50,000.  The  defendant  disputed  the  terma 
of  the  adjustment  of  Dfay  80tn  and  vuioua 
other  of  the  facto  alleged  uv  plaintiff,  and  in- 
sisted he  was  not  bound  to  take  any  more  stoves 
than  he  had  paid  for  without  an  inspection, 
which  he  had  not  been  allowed  to  make.  The 
yerdict  of  the  Jury  excluded  the  contract  prfce 
of  the  50.000  unbranded  stoves,  and  the  price 
of  the  18,000  stoves  which  defendant  claimed 
to  have  paid  others  for,  with  the  consent  of 
plaintiff;  disposed  of  the  issue  as  to  ownership: 
and  necessarilv  determined  the  number  of 
stoves  over  ana  above  what  had  been  paid  for 
May  80,  1884,  and  the  number  whidi  had  bees 
culled  and  branded  by  the  defendant,  and  that 
the  agreement  between  the  parties  was  such 
that  the  culling  and  branding  amounted  to  an 
acceptance  of  the  stoves  so  culled  and  branded, 
the  delivery  and  acceptance  being  complete 
without  any  further  inspection.  The  objec- 
tions to  the  petition  amount  simply  to  assert- 
ing that  the  ground  of  action  was  unperfectiy 
and  inaccuratoly  stoted;  and  whatever  defecto, 
imperfections  or  omissions  there  may  have  been 
if  not  obviated  by  the  subsequent  pleadings^ 
were  cured  by  the  verdict,  which  must  be  as- 
sumed to  have  proceeded  upon  proof  of  facto 
which  Justified  it;  and  as  It  is  apparent  that  the 
writ  oferror  could  only  have  been  sued  out  for 
purposes  of  deky,  the  Judgment  is  afflnmd, 
with  10  per  eent  damoffei,  interat,  and  eottM, 


UNITED  STATES.  P?f., 
e. 

GEORGE  H.  PERRIN  bt 

(See  8. 0.Beporter*Sed.  66-68l> 

(iuuHem  certified^  gueUifleQUoM  {f--Juritdi& 

turn. 

L  A  question  oertifladon  division  of  opinion  moil 
present  a  clear  and  distinct  question  of  law. 

2.  It  never  was  designed  that,  because  a  case  Is  a 
troublesome  one,  or  Is  a  new  one,  and  because  the 
judges  trjing  the  case  may  not  be  perfectly  satis- 
fled  as  reirards  all  the  polnto  raised  in  the  course 
of  the  trial,  the  whole  matter  shall  l>e  referred  to 
this  court  for  tta  dediion,  in  advanoe  of  a  regular 
triaL 

8^  In  cases  which  come  here  for  review,  this  oourt 
is  only  an  appellate  court,  except  in  the  limited 
class  of  cases  where  the  court  has  original  Jorli- 
diction. 

[No.  1085.] 

SubmitUd  April  8,  9,  1S89,    Decided  Ma/y  IS, 

1889. 

Nora.— As  to  what  the  division  d  the  Olrouit 
Oourt  should  be  on,  in  case  of  oertifloatlon  oC  dft> 
vislOQ,  see  10  How.,  18  L.  ed.898w 
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UBt.                                         UaiTB)  Statu  t.  Fbbbik.  15-06 

ON  A  CERTIFICATB  of  dlrWon  of  opln-  in  18T9. 1  Sup.  R  S.  484,  and  lectlon  643U  of 

taabatweeDtbeJndKctoftheOiTcnHCoDrt  tbe  Reriwd  StatutesT 

of  Um  United  States  tai  (lie  DUlrict  of  CiU-  "Are  aufflclent  facts itated  Id  the  flrat  count 

fiTnto.  on  demoirar  to  an  Indictment  for  cod-  af  the  Indictment  to  raake  a  good  count  under 

mtwet.     BtntMtdid.  KCtioiM    5440  and  6488   Revised  Statutes^  or 

Tbe  tacn  aie  ttUcd  In  the  ocinlon.  ooder  section  5440  alone;  or  under  section  644Q 

»,      ,    _   _     , ,     ..^   -,_    , I  .  rii.  In  connection  with  any  other  provision  of  the 

Jfr.  A.  B,  Qarland,  Att]f-Qm.,  for  plaiDtlfl.  [tgtnteef 

JfaMn.  FrmUt  H,  BurO,  Walier  B.  Smith  "8.  Does  the  flret  count  of  tbe  Indictment 

and  WitUam  M.  Sttuart  for  defendants.  lufQdently  describe  on  offense  under  sections 

.rn.          -.juj.i.— *_*  M40  and  S438,  or  any  other  provlBion  of  the 

{Th«  conrt  declined  to  h»r  argument  of  Beriaed  Statut^  or  aider  section  6440  alonef 

coonMl  in  tUa  cnse.)  ..^    ^^  ^^^  ^g^g  by  which  the  parties 

^ni.„  j.ii_„j  .1,.  „_■„(„„  conspired  and  agreed  lo  defraud  the  United 

Jftv   JiufuM  mitf  dellTered  the  opinion  bm,^  «(  fonh  wTth  sufficient  fullness  and  par- 

U  tM  court:                                 ticularity  in  the  first  count  of  the  indictment  to 

Thiic««e»liocpmes_befor«i  lo  brrfrtua  of  a  oonalitute  a  good  count  in  that  particulatT 

^S2?EjSL-^j!S^Sw?«?t^^nlS?  "»•  ^  "fovert  act  perform'ed  hy  any  one 

RSSr#S;''SS?^iSSSS^^^SJ^L  ™«  "*  l^  <JI«erfl  conapirati™  to  effect  ^le  object 

52£?J5L.'^Ll!S?^.,2l^^S:rin^„S  ■>'  ^  con«.ir«cy  silBciently  stated  in  the  frst 

5?*iS^ii'SSl  n*S21^fJ^^ti™  owt  ot  ife  in^ictmeDt  to  consUtute  a  good 

^^!SiIfZSJ^STJrj^?J^i  Kmntinthatparticularf 

ZJ"«^^??L^^^tt^^m^-^1f  "«■  K  there  b  any  defect  or  imperfection  in 

5?.?l4l^"'!^.T  .^  raOwr  from  the  con-  Q^flrgt  countofthelndiclment  isllln  themat- 

tMA  MIODnt,  that  the  three  defendants  en-  (^   ,  ,„^  „„i     ^^  ,e„dlng  to  the  prejudice 

^J^^T'^a^^^.J^^^f^;^  rfthedefendanrwithtnlhe5ieanlng5ral«tlon 

th«  Jaron  nnknowD,  to  aefnna  tbe  United  ,-„  r.,j„h  niatnteaT 

8.U«rt.Unfi  «mo;m».^,lort,»«18;  "'?bStt..S^J  «..»«.  «t  on.  In  O, 

1?  ''!!!S2f «  JrLSS'CSrfLIS:  "™  <»"«'  »'  "■•  l»dWm«iit  .ppiat,  upon  dl 

H.  PBfilD.  lira  •  Depatr  Unil^  SUte.  Sur-  ^  ^^  (e  contract  of  W.  H.  Brown,  or  n  con- 

?iSKSlgSI;"S'MSX7S  KlSaS.'?'""  "'  "^  '*""°'  "•"  "" 

dnocd  ■  fnodolent,  flctitious  and  pretondad  ^°"^  awioir 

S.SS jSKSIJS^J^oSt.SJitiiSLS'  Oonof.que.llonotl«»wUch».h.Tt«)r,. 

^Si.  i?tS«,^,!2^.  S^SS;^  J  P««'<dlj  i«'d  !•  1»  nocciy  lo  Invoke  tbe  «> 

wbmjiJnpol;l«tKtnomdi«myib^  {Ton  „1  lU,  coun.    Indeed,  {he,  m  but .  tepit 

J^  "^-'.S?  "^  0«'d  iiotes  were  utterly  ^^    ^    ^       ,           ^  j^    question  whether 

SS."5lL"Si™»JS?£Si  "«';»■' 'S  b7lndlclmentpre»»t.  t.cl.  .ufflclent  to  con- 

Ibnt  in  tUs  manner  tbe  «Ud  Perrln,  HcNee  end  „,[,„,„  ^n  offense  under  tbe  statute  acsinst  con 

"'V  "^^iW  ^  "i7;'"Jf  SSSi^  "piracy     Tb.  Indictment  1,  so  dlllu5e  and  ob- 

iindaciealK«ethartode[randlballnllal^tate>  ^„^/p,eaenltog  m  no  point  a  distinct  issu. 

•'^!rL,H!S'.?i°,IS^;™i,.,K._».  ol  lawVwbicI  tb.  en's  ol  the  delendanU 

^T^  SS  '  """P" ">"?"•  »«•»<  „„,,  real,  that  it  is  bubble  B  decideuiy  ot 

nmtiact  and  tb«  lam  pretended  .uriej  and  ^  ^^^  ^j,,     ,  Hj'^,  i,i„rious  wander- 

Ocld-notea,  and  ttaat  by  Iheae  falae  documents  |~  K:p_u„h  ,,,„  „i.„^  „,  the  three  counts  ol 

jKl  p„t.n,ea  Wtlll.m  H.  Brown,  the  Unlled  Jf  fS^^  tJd  paLS?  ^  tCwhole 

Biaia  Suireyor-Oeneral,  w»i  dece.Yed  and  In-  „^„  whether.  unJer  Jl  tbe  circumstano. 

J       u  i.'IS*       '™ ''°°™                "  it  out,  Ibe  partie.  are  liable  to  tbe  Indictment, 

V^f'»un.,ln  addition  ..tb...cba,g„,„S"e;ro',S.S;\"^ 

adds  thu  fte  Mse  and  comipt  Md-nob«  we,,  j  ^        question,  that  it  is  a  wast,  ol  Ume 

:SJ°X°,iS,^li™°'.!r,iST.?',?!'.'?£,^  "  condd.r\  tu,tbir.    It  is  sufficient  to  .ay 

aBiUyll  that  tley  were  all  true,  and  that  Per  ^      j    ,,,iem  ol  criminal  l.w  ol  tbe  United 

rtn  Ijjd  tnarked  ""  cornet,  ud  nlablUieC  g         j    ',        c„nt«n,pl.le  a  nneral  rlubl  ol 

"S  1'^  \"'  "rt"  f"fK"'J7*,'i  i"  appeal  "cm  tbe  courU  trjlng  Criminal,  to  tbl. 

rS  <>a<l-">»",  wben  to  truth  and  In  tact  be  ^JJ     „  „„,  „„,  ,„„j  ,i»,  ,„  ,„  „^  j^ 

b»l  ,»l  to  bU  own  proper  penon  made  an,  g      -^    „j  ^,  ^^  ,,„  „„„„!„„,  „,  ,hi. 

»:U^l«.ryeyoIibe«ilmo.iall.  court,  co.cemtog  mattem  whlcb  may  com.  in 

To  each  o!  then  count,  tber.  wu  HM  a  do  j„     ■  ^,|  „  j,^,„,rf  „  ,  guid.  i„',hecoun 

mnrr«  Ktlingnptbiny  Brpu..d.IorlU.up  ,h.,  i,  i,  ,,»  ,be  can«.    T&  purpoae  ol  tbe 

2^  "^^  "™  '  !?!^K      SS^ .  difflcult  KJlat  ol  law,  clearly  prientlng  iUelt 

of  tlaae  ommtj  upon  which  tb«  ilillered   .  j  „,rtng  In  tb.  pro™  ol  tie  caae,  S  mob 

lSl'°L,J'.?^JS:£i  S'lL'".^?  ™,?  tbat  tbe  t^o  JudgS  s,™  on  the  heailng  dU- 

SF.^  i^^Ti,™?*  fer  In  opinion  b,  "regard  tStb.t  ,ne.Uon,  they 

will  b.  anted  a.  loUow.:  ^  _j  /j,,^  „  ^„»„j  „  „  ,n|,V„„  {„  ^ 

"1,  Do  tb.  facta  Mated  to  tbe  first  count  ol  answer.    But  It  never  was  designed  that,  be- 

tbe  indictment  (»nnitute  an  nSense  under  wc  cauw  a  case  is  a  troublesome  one,  or  is  a  new 

Hon  S440  of  tlie  Beviwd  Btatutea  a.  amendec  one,  and  becauH  tbe  JudgM  trying  the  case  may 
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not  be  perfectly  saUafled  as  regards  aU  the 
points  raised  in  the  course  of  the  trial,  the 
whole  matter  shall  be  referred  to  this  court  for 
its  decision  in  advance  of  a  r^nlar  trial,  or  that, 
in  any  event,  the  whole  case  shall  be  thus 
brought  before  this  court. 

Such  a  system  converts  the  supreme  court 
into  a  niH  prius  trial  court;  whereas,  even  in 
cases  which  come  here  for  review  in  the  ordi- 
nary course  of  Judici^  proceeding,  we  are  al- 
ways and  only  an  appellate  court,  except  in  the 
limited  class  of  cases  where  the  court  has  origi- 
nal jurisdiction.  See  United  8taU$  v.  Brigg$, 
46  tf.  S.  6  How.  208  ri2:  1191:  UnUed  8tate$ 
V.  yorthuay,  120  U.  8.  827  [80:  664];  DubUn 
Totenship  v.  Milford  Savings  Inttitution,  128 
U.  S.  510  [82:  6881;  and  specially,  Jewett  v. 
Knioht,  128  U.  S.  426, 482  [81: 190. 192];  where 
iXL  the  cases  are  cited. 

For  these  reasons  ioe  cannot  take  jurisdiction 
qf  the  present  ease,  and  it  is  ordered  that  it  be 
remanded  to  the  Circuit  Court  for  such  further 
proceedings  as  it  may  be  advised  to  be  proper. 


UNITED  STATES,  Appt., 
CARRIE  JONES. 


SAME,  AppL, 

V. 

HENRT  TAUBE 


■  I  iH  l>  1 1  >i  i 


SAME,  Appi,, 

9. 

JAMES  B.  MONTOOMERT. 
(Bee  8. 0.  Beporter^  ed.  1-90^ 

Act  of  March  S,  1887— suiU  against  the  UnUed 
States  for  equitable  relief,  when  not  oiUhcr- 
ited~-jurisd$etion  cf  dreuit  and  district 
courts, 

L  The  Aot  of  March  8,  1887,  to  provide  fOr  the 
bringing  of  suits  against  the  govemmeDt  of  the 
United  States  (24  Stat,  at  L.  606),  does  not  author- 
ise suits  for  equitable  relief,  by  speoiflc  perform- 
ance, to  00  m  pel  the  iasoe  and  delivery  of  a  patent 
for  land. 

t.  In  the  point  of  providing  only  for  money  de- 
crees and  money  judgments,  the  law  is  un- 
changed, merely  being  so  extended  as  to  Include 
claims  for  money  arising  out  of  equitable  and 
maritime  as  well  as  legal  demands. 

t.   No  broader  jurisdiction  as  to  subject  matter  Is 
given  by  that  Act  to  the  circuit  and  district  courts 
than  that  which  Is  given  to  tbe  Oourt  of  Claims. 
[Nos.  1108,  1102,  1482.1 

Argued  Jan.  t8, 1889.     Decided  May  13, 1889. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ore- 
Son,  overruling  demurrers  to  the  petitions  and 
ecreeing  that  the  United  States  issue  and  de- 
liver a  patent  granting  and  conveying  certain 
puhlic  land.    lUversed. 
The  facts  are  stated  in  the  opinion. 
See  S.  C.  helow,  85  Fed.  Rep.  661,  and  86 
Fed.  Rep.  4. 

ffoxm.'-AatoJurisdkHoncfU.  ADtstrieiamris 
under  Acts  prior  to  that  of  1887,  see  note  to  U.8.y. 
HamUton,8  DalU  1  L.  ed.  480.  400,  48L 


Messrs.  Qk^orgm  A.  Jenkm,  SoUcUor^Oen.. 
and  Bob«rt  Howard,  Assist.  Atty-Qen.,  for 
appeUant 

Messrs,  James  C.  Carter  and  Jamee 
K.  Kelljr*  for  appellees. 

Mr.  Justice  Bradley  deliveiad  the  oplnkm 
of  the  court: 

These  cases  are  suits  Id  equity  brought 
affainst  the  United  States  under  the  recent  Act 
01  March  8,  1887,  extending  the  Jurisdiction 
of  claims  against  the  government  to  Uie  Dis- 
trict and  Circuit  CourU  of  the  United  States. 
They  are  suits  for  specific  performance,  seelL- 
inff  to  compel  the  United  States  to  issue  and 
de&ver  to  tne  plaintifl^  respectively  patents  for 
timber  land,  alleged  to  have  been  taken  up  and 
purchased  by  them  under  the  Act  for  the  sale 
of  timber  lands  in  the  States  of  Califonda,  C^- 
^n,  etc.,  passed  June  8, 1878  (20  Stat,  at  L. 
&).  The  petitions  contain  averments  of  per- 
formance of  the  conditions  required  by  said 
Act,  the  payment  of  the  price  ox  the  lands  to 
the  ^receiver  of  the  land  office,  the  giving  of 
his  certificates  and  receipts  therefor,  and  the 
refusal  of  the  government  to  issuepatents to 
the  petitioners  as  entitled  thereto.  Tner  pray, 
in  each  case,  for  a  decree,  1st,  that  the  peti- 
tioner is  owner  of  the  land  by  virtue  of  the 
purchase;  and  2d,  that  the  United  States  issue 
and  deliver,  or  cause  to  be  issued  and  delivered, 
in  accordance  with  law,  a  patent  granting  uid 
conveying  the  land  purchased.  The  Uuited 
States  by  its  attorney  demurred  to  the  several 
petitions.  The  circuit  court  overruled  the  de- 
murrers and  rendered  decrees  for  the  plaintiffs. 
From  these  decrees  the  present  appeals  were 
taken. 

The  question  involved  is,  whether  the  Act  of 
March  8,  1887,  which  is  entitled  "An  Act  to 
Provide  for  the  Bringing  of  Suits  against  the 
Government  of  the  United  States"  (24  Stat 
at  L.  605),  authorizes  suits  of  the  land  like 
the  present,  which  are  brought,  not  for  the 
recovery  of  money,  but  for  equitable  relief  by 
specific  performance,  to  compel  the  issue  and 
delivery  of  a  patent.  In  the  case  of  United 
States  V.  AUre.  78  U.  S.  6  Wall  678  [18:  047]. 
we  distinctly  held  that  the  Acts  of  1855  and 
1868,  which  established  the  Court  of  aaims 
and  defined  its  Jurisdiction,  did  not  give  it 
power  to  entertain  any  such  suits  as  theee:  and 
that  case  was  followed  by  Bonner  y.  United 
States,  76  U.  S.  9  Wall  m,  [19:666],  and  has 
been  approved  in  subsequent  cases.  United 
States  V.  OiaU,  96  U.  S.  Wl,  412  [24:608,  504]; 
United  States^.  Sehurz.  102  U.  S.  878, 404  [26: 
167, 174].  It  is  ara:uea,  however,  that  the  new 
law  has  extended  the  Jurisdiction  of  the  Court 
of  Claims  and  the  concurrent  jurisdiction  of 
the  circuit  and  district  courts,  or  at  least  the 
latter,  so  as  to  embrace  every  kind  of  claim, 
equitable  as  well  as  legal,  and  specific  relief, 
or  a  recovery  of  property,  as  well  as  a  recovery 
of  monev.  If  such  is  the  legislative  will,  of, 
course  the  courts  must  conform  to  it  although 
the  management  and  disposal  of  the  public  do- 
main, in  which  the  newly  claimed  Jurisdiction 
would  probablv  be  most  frequently  called  into 
exercise,  has  always  been  regarded  as  more  ap- 
propriately belonging  to  the  political  depart- 
ment of  the  government  than  to  the  courts, 
and  more  a  matter  of  administration  than  Ju- 
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dicttiire.  A  careful  examinatioii  of  the  statute, 
and  acompariBon  of  its  tenns  with  thoee  of  the 
Acts  of  1865  and  1868,  can  alone  settle  the 
€niesti(m. 

By  Che  flnt  section  of  the  Act  of  1865  (10 
fitsL  St  Lb  612^  it  was  enacted  that  a  court 
sboold  be  estabuahed,  to  be  caDed  the  Ck>urt  of 
Oaiiiis,  Um  JuriadicUon  of  whidi  was  defined 
as  foQows:  "The  said  court  shall  hear  and  de- 
termine all  claims  founded  upon  any  law  of 
CoogresB,  or  upon  any  legulauon  of  an  ezecu- 
tife  department,  or  upon  any  contract,  express 
or  implied,  with  the  government  of  the  United 
States.  wl4di  may  be  suggested  to  it  by  a  peti- 
tion  iUed  therein;  and  also  aU  claims  wiiich 
n^  be  referred  to  it  by  either  house  of  Con- 
grMB."  The  Act  of  March  8d.  1868,  passed  to 
amend  tiie  Act  of  1855  (12  Stat  at  L.  765), 
sdded:  "That  the  said  court  .  .  .  shall  also 
hsTe  Jurisdiction  of  all  set-offs,  counterclaims, 
dalms  for  damagee^  whether  liquidated  or  un- 
lk)tiidated,  or  ouier  demands  whatsoever,  on 
the  part  of  the  government  against  any  person 
miHaDjf  daim  against  the  government  in  said 
court  Jurisdiction  was  subsequently  given 
of  dslms  for  the  proceeds  of  property  captured 
Of  abandoned  during  the  rebellion,  and  of 
dsfans  of  paymasters  and  other  disbursing  offl- 
oenforrNief  from  responsibility  on  account 
of  capture  of  coyemment  funds  or  property  in 
tikir  hands.  ^Theee  latter  branches  of  Juris- 
dSctkm  need  not  be  considered  here. 

Tomhig  now  to  the  Act  of  March  8, 1887, 
•«.  wUeh  r&enacted  or  revised  the  previous  laws 
*^^  M  to  the  jurisdiction  of  the  Ck>urt  of  aaims, 
sad  conferred  concurrent  Jurisdiction  for  lim- 
ited amounts  <m  the  ordinary  courts,  we  find 
the  Idlowing  language  used:  ^ 

"The  Court  of  Glauns  shall  have  Jurisdiction 
to  bear  and  determine  the  following  matters: 

"Firti,  All  claims  founded  upon  the  Ckm- 
•dtotion  of  the  United  States  or  any  law  of 
Coami,  except  for  pensions,  or  upon  any 
fegahtion  of  an  executive  department,  or  upon 
soy  coDtract,  expressed  or  unplied,  with  the 
fovenment  of  the  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  oot 
sounding  in  tort,  in  ren)ect  of  whidi  claims 
the  part7  would  be  entitled  to  ledxeas  M;ainst 
the  United  States,  either  in  a  court  of  law, 
eqoi^, jor  admiralty,  if  the  United  States  were 

**Second.  AU  set-Qfls,  counterclaims,  claims 
for  damages,  whether  liquidated  or  unliqid- 
4ated,  or  other  demands  whatsoever  on  the 
put  of  the  government  of  the  United  States 
•pdnit  any  claimant  against  the  government 
fc  Mid  court." 

'^10.  2.  Thai  the  District  Courts  of  the 
doited  States  shaU  have  concurrent  Jurisdiction 
frith  the  Court  of  Claims  as  to  all  matters 
Btmed  in  the  preceding  section  where  Uie 
imount  of  the  claim  does  not  exceed  one  thou- 
sud  doHars;  and  the  Circuit  Courts  of  the 
United  States  shall  have  such  concurrent  Ju- 
Bxliction  in  all  cases  where  the  amount  of  such 
cliim  exceeds  one  thousand  dollars  and  does 
not  exceed  ten  ihouaand  dollars." 

The  Jurisdiction  here  given  to  the  Court  of 
Chiffls  is  precisely  the  same  as  that  given  in 
the  Acts  of  1855  and  1868,  with  the  addition 
^ttis  extended  to  "damages  ...  in  cases 
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not  sounding  in  tort"  and  to  daima  for  which 
redress  may  be  had  "either  in  a  court  of  law. 
equity,  or  admiralty." 

"Damages  in  cases  not  sounding  in  tort"— 
that  is  to  say,  damages  for  breach  of  contract 
— ^had  already*  been  held  to  be  recoverable 
Mnunst  the  government  under  the  former  Acts. 
United  States  v.  Behan,  110  U.  S.  888  [28:;  681; 
United  States  v.  Oreat  FaU$  Mfg.  Oo.  112  U. 
S.  645  [28: 846];  HoUieter  v.  Benedict  d  R 
Mfg.  Oo.  118  U.  8.  59,  67  ];28:901,  008]. 

"Claims"  redressible  'Mn  a  court  of  law, 
equity,  or  admiralty,"  may  be  claims  for 
money  only,  or  tbey  may  be  claims  for  prop- 
erty or  specie  relief,  according  as  the  context 
of  the  statute  may  reouire  or  allow.  The 
claims  referred  to  in  the  original  Statute  of 
1855,  as  described  in  the  first  section  thereof, 
above  quoted,  mij^ht  have  included  claims  for 
other  things  besides  monev;  but  various  pro- 
visions of  that  Act  and  ox  the  Act  of  Mardi 
8,  1868,  were  inconsistent  wiUi  the  enforce- 
ment of  any  claims  under  the  law  except 
claims  for  money.  Thus,  in  the  5th  section  of 
the  Act  of  1863,  the  right  of  appeal  was  lim- 
ited to  cases  in  which  the  amount  in  contro- 
versy exceeded  ft8,000,  and  in  the  7th  section 
it  was  provided  that  if  Judgment  should  be 
given  in  favor  of  the  claimant',  the  turn  due 
tiiereby  should  be  paid  out  of  any  general  ap- 
propriation made  bv  law  for  the  payment  of 
private  claims;  and  if  a  Judgment  was  affirmed 
on  appeal,  interest  was  to  be  allowed  thereon, 
etc.  In  tiie  case  of  United  States  v.  Alire,  78 
U.  S.  6  Waa  578  [18:9471,  Mr.  Jtutiee  Nelson 
speaking  for  the  court,  said:  '*It  will  be  seen 
by  reference  to  the  two  Acts  of  Conness  on 
this  subject  that  the  only  ludgments  which  the 
Court  of  Claims  is  authorized  to  render  airainst 
the  government,  or  over  which  the  supreme 
court  has  any  Jurisdiction  on  appeal,  or  for  the 
payment  of  which  by  the  Secretary  of  the 
Treasury  any  provision  is  made,  are  judgments 
for  money  found  due  from  the  government  to 
the  petitioner.  And  although  it  is  true  that 
the  subject  matter  over  wmch  Jurisdiction  is 
conferr^  both  in  the  Act  of  1855  and  of  1868, 
would  admit  of  a  much  more  extended  cogni- 
zance of  cases,  yet  it  is  quite  clear  that  the  lim- 
ited power  given  to  render  a  Judgment  neces- 
sarily restnuns  the  general  terms  and  confines 
the  subject  matter  to  cases  in  which  the  peti- 
tioner sets  up  a  moneved  demand  as  due  nx>m 
the  government"  The  decree  of  the  Court  of 
Claims  in  that  case  was  that  the  claimant  re- 
cover of  the  government  a  military  land  war- 
rant for  160  acres  of  land,  and  that  it  be  made 
out  and  delivered  to  hitn  by  the  proper  officer. 
This  court  said:  "We  find  no  provision  in  an^ 
of  the  statutes  reqiiirinfi:  a  Judgment  of  this 
character,  whether  in  this  court  or  in  the  Coiirt 
of  Claims,  to  be  obeyed  or  satisfied." 

The  sections  of  the  Act  of  1863  referred  to 
in  this  opinion  are  still  in  force,  not  being  re- 
pealed by  the  Act  of  1887,  which  only  repeals 
"all  laws  and  parts  of  laws  inconsistent"  there- 
with. Section  five,  relating  to  appeals,  is 
transferred  to  section  707  of  the  Revised  Stat- 
utes, giving  an  appeal  to  this  court  "where 
the  amount  in  controversy  exceeds  $8,000;" 
and  section  seven,  relating  to  the  mode  of 
paying  Judgments  out  of  a  general  appropria- 
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tion,  and  allowing  interest  where  a  Judgment 
is  afiSrmed,  is  contained  in  sections  1089,  1090 
of  the  Kevised  Statutes.  These  sections  are 
still  the  law  on  the  subjects  to  which  they  re- 
late, being  necessary  to  the  completion  oi  the 
system,  and  not  being  supplied  by  any  other 
enactments.  Indeed,  they  are  expressly  re- 
tained. The  fourth  section  of  the  Act  of  1887 
declares  that  "The  jurisdiction  of  the  respective 
courts  of  the  United  States  proceeding;  under 
this  Act,  including  the  right  of  exception  and 
appeal,  shall  be  govemea  by  the  law  now  in 
force,  in  so  far  as  the  same  is  applicable  and 
not  inconsistent  with  the  provisions  of  this 
Act,"  and  the  ninth  section  declares,  "that  the 

Elaintifl  or  the  United  States,  in  any  suit 
rought  under  the  provisions  of  this  Act.  shall 
have  the  same  rights  of  appeal  or  writ  of  error 
as  are  now  reserved  in  the  statutes  of  the  United 
States  in  that  behalf  made,  and  upon  the  con- 
ditions and  limitations  therein  contained.'* 
These  provisions  undoubtedly  include  the 
Court  of  Claims  as  well  as  the  district  and  dr- 
cuit  courts.  So,  in  relation  to  interest,  section 
ten  declares  that  "  From  the  date  of  such  final 
Judgment  or  decree  interest  shall  be  computed 
thereon,  at  the  rate  of  four  per  cent  per  annum, 
until  the  time  when  an  appropriation  is  made 
for  the  payment  of  the  judgment  or  decree." 
It  seems,  therefore,  that  in  the  point  of  provid- 
ing only  for  money  decrees  and  money  judg- 
ments, the  law  is  unchan^^,  merely  wing  so 
extended  as  to  include  claims  for  money  arising 
out  of  equitable  and  maritime  as  well  as  legid 
demands.  We  do  not  think  that  it  was  the 
intention  of  Congress  to  go  farther  than  this. 
Had  it  been,  some  provision  would  have  been 
made  for  carrying  into  execution  decrees  for 
specific  performance,  or  for  delivering  the  pos- 
session of  property  recovered  in  kind.  The 
general  scope  and  purport  of  the  Act  is  against 
any  farther  extension  than  that  here  indicated. 
The  expression  in  the  5th  section,  referring  to* 
"money  or  any  other  thing  claimed,  or  the 
damages  sought  to  be  recovered,"  on  which  so 
much  reliance  is  placed  by  the  appellees,  can- 
not outweigh  the  considerations  referred  to, 
and  operate  to  introduce  entirely  new  fields  >«f 
jurisdiction.  It  is  one  of  those  general  expres- 
sions which  must  be  restrained  by  the  more 
special  and  definite  indications  of  intention 
furnished  by  the  context. 

We  cannot  yield  to  the  suggestion  that  any 
broader  jurisdiction  as  to  subject  matter  is 

S'ven  to  the  circuit  and  district  courts  than 
at  which  is  given  to  the  Court  of  Claims.  It 
is  clearljr  the  same  jurisdiction — "concurrent 
jurisdiction"  only — ^within  certain  limits  as  to 
amount;  and  theianffuagein  which  those  limits 
are  expressed  fumi^es  an 'additional  argument 
in  favor  of  the  concltision  which  we  have 
reached.  It  is  declared '  ^hat  the  District  Courts 
of  the  United  States  shall  have  concurrent  ju- 
risdiction with  the  Court  of  Claims  .  .  . 
where  the  amount  of  the  claim  does  not  exceed 
$1,000,"  etc  This  language  is  properly  appli- 
cable only  to  a  money  claim.  Mad  anytning 
but  money  been  in  the  legislative  mind  the 
language  would  have  been,  "where  the  amount 
or  value  of  the  thing  claimed  does  not  exceed 
$1,000,"  etc. 
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Of  course,  our  province  is  construction  only; 
the  policy  of  the  law  is  the  prerogative  of  tne 
legislative  department.  But  notwiUistanding 
the  glowine  terms  in  which  able  jurists  have 
spoken  of  the  progress  of  civilization  and  en- 
lightened government  as  exhibited  in  subject- 
ing ffovemment  itself,  equally  with  individuals, 
to  the  jurisdiction  of  its  own  courts,  we  should 
have  been  somewhat  surprised  to  find  that  the 
administration  of  vast  public  interests,  like  that 
of  the  public  lands,  which  belongs  so  appropri- 
ately to  the  political  department,  had  been  cast 
upon  the  courts— which  it  surely  would  have 
been,  if  such  a  wide  door  had  been  opened  for 
suing  the  government  to  obtain  patents  and 
establish  und  claims,  as  the  counsel  for  the 
appellees  in  these  cases  seems  to  imagine.  We 
are  satisfied  that  the  door  has  not  yet  been 
thrown  open  thus  wide. 

ThedeereMofths  Ckmrt  are  rewned  in  all  th$ 
ca$e$,  and  the  eausee  are  reepeetivelj/  remanded 
with  inttructiom  to  diimiu  the  original  peti- 
tioM  or  biili. 

^  Mr,  Ju9tiee  Miller*  dissenting: 

I  find  myself  unable  to  concur  with  the  ma- 
lority  of  the  court  in  the  construction  slven  by 
it,  in  the  opinion  just  read,  to  the  proiaisions  of 
the  Act  of  March  8,  1887.  This  Act  was  evi- 
dentiv  intended  to  confer  a  new  and  important 
jurisaiction  upon  the  Court  of  Claims,  and  a 
concurrent  jurisdiction  to  a  limited  extent,  in  the 
same  class  of  cases,  upon  the  Circuit  and  Dia- 
trict  Courts  of  the  United  States.  I  can  see  no 
other  possible  object  in  that  {MUt  of  the  statute 
which  confers  this  new  lurisdiction  by  the  use 
of  language  which  for  the  first  time  in  the  his- 
tory 01  that  court  authorizes  it  to  take  cogni- 
zance of  claims  where  the  party  would  be  en- 
titied  to  redress  against  the  United  States,  either 
in  a  court  of  law,  equity,  or  admiralty,  if  the 
United  States  were  suable,  than  to  make  them 
suable  in  such  cases.  To  hold  that  the  distinct 
mnt  of  power  here  provided  for  is  controlled 
by  the  fact  that  this  court  has  under  former 
statutes  decided  that  it  did  not  then  exist,  is 
simply  to  nullify  this  new  grant  of  power. 

The  manifest  purpose  of  this  new  Act  was 
to  confer  power  which  the  Court  of  Claims  did 
not  previously  have,  and  to  authorize  it  to  take 
jurisdiction  of  a  class  of  cases  of  which  it  had 
not  cognizance  before.  To  say  that  under  such 
circumstances  the  new  statute  is  to  be  crippled 
and  rendered  ineffectual  in  the  only  new  fea- 
ture which  it  has,  in  regard  to  the  jurisdiction 
of  that  court,  is  in  my  mind  a  refusal  to  obey 
the  law  as  made  by  Congress  in  the  matter  in 
whidi  its  power  is  undisputed. 

It  is  clear  to  me  that  Congress  intended  by 
this  Act  to  enlarge  very  materially  the  right  of 
suit  agahist  the  United  States,  to  facilitote  this 
rieht  oy  allowing  suits  to  be  brought  In  the 
Circuit  and  Distnct  Courts  where  the  parties 
resided,  and  that  it  also  designed  to  enlarge 
the  remedy  in  the  Court  of  Claims  to  meet 
all  such  cases  in  law,  equity  and  admiralty, 
against  the  United  States,  as  would  be  cognisa- 
ble in  such  courts  ^ndnst  individuals. 

I  am  authorized  to  say  that  Mr,  Justia 
Field  agrees  with  me  in  this  dissent. 
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UNTTBD  STATES,  Piff.inBrr., 

9. 

HARRISON  0.  DRSW. 

iPee  8.  O.  Bepoiter*8  ed.  2L) 

6Wr  te  equity  atpUnH   United  8tate$  for  ipe- 
eifle  peifnrmanee. 

fhe  ■Dtt  li  idlijeot  to  the  same  objections  which 
oziit  fai  relation  to  the  suits  of  Garrie  Jones  and 
otbea,  onte,  p.  9(k,  and  the  same  decree  is  made  as 
in  tiiose  caaea. 

[Na  10611. 

Jfffwd  Jan.  S8, 1889.    Deddad  May,  13,  1889. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana, 
so  review  a  decree  in  favor  of  plaintiff  in  a  suit 
4n  equity  brought  against  the  United  States  to 
obtam  land  warrants  or  certificates  of  location 
of  public  land.    Becened. 

The  facts  ar^|?tated  in  the  opinion. 

Jfeasrs.  CkM>re^  A,  Jeiiks»  SoUdtor-Gen., 
and  Robert  A.  Howard,  Amat,  Atty-Qen,, 
for  plaintiff  in  error. 

ifenrc  Jaunes  L.  Bradford  and  Albert 
IL  Leonard  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
«f  the  court: 

This  is  a  suit  in  equity  brought  against  the 
United  States  to  estabfish  the  claim  of  the 
Dlaintifl  to  have  land  warrants  or  certificates  of 
location  for  one  thousand  and  fifteen  acres  of 
bad  made  out  and  deUvered  to  him  by  way  of 
indemnity  and  satisfaction  for  a  certain  conces- 
■on  or  grant  of  land  made  by  the  Spanish  gov- 
«rtior  to  one  Francisco  Adante,  in  1768,  the 
land  itsdf  having  been  surveyed  as  public 
land  by  the  Unitea  States  and  disposed  of  to 
porcbtten.  The  claim  is  made  under  the  pro- 
vkioDs  of  the  Act  of  June  2,  1858,  entitled 
**  As  Act  to  Provide  for  the  Location  of  Cer- 
liin  Oonfiimed  Private  Land  Claims  of  the 
8cate  of  Miasouri  and  for  Other  Purposes" 
01  Stat,  at  L.  294),  the  daim  in  question  hav- 
te  been  confirmed  by  Act  of  Congress  passed 
Febraaiy  28,  1828  (8  Stat,  at  L.  727).  The 
nit  is  sobiect  to  the  same  objections  which  ex- 
iit  hi  relatiOQ  to  the  suits  of  Oarrie  Janes  and 
sAsn  [oMte,  90]  Just  disposed  of,  and  the  same 
decree  must  be  inade  as  in  those  cases. 

ns  dseree  sf  the  OireuU  Ocntrt  is  rewrsed, 
end  Ae  eastse  remanded,  toit^  instru^ions  to 
^tmim  tks  original  petition  or  bill. 

Mr.  JusUes  Miller  and  Mr.  JusUee  Field 
itituiud. 

OSes  dissenting  opinion  to  U.  8.  y.  Jones.) 


UNITED  STATES,  Appt., 
TYLER  DAVIS. 


UNITED  STATES,  Appt. 

HBNRT  SCHOPIELD. 

(See  8.  OL  Reporter^  ed.  aB>8Q.) 

^tf February  16,  ISTS—jwrisdicUon under- 
what  amount  neeetsary. 

Hoxa— SeenotetoOoidon  v.  Ogdea,  8  Peters,  7 

mu.8. 


L  This  court  has  jurisdiction  to  re-ezamine  Ja6g^ 
ments  of  oirouit  or  district  courts  rendered  under 
the  Act  of  March  8, 1887  (S4  Stat,  at  L.  605Kalthough 
the  matter  In  dispute  does  not  ezoeed  the  sum  or 
value  of  five  thousand  dollars,  exclusive  of  costs. 

8.  Under  said  Act,  the  district  and  oirouit  courts 
maj  exercise  concurrent  jurisdiction  with  the 
Court  of  Claims  in  respect  to  suits  against  the 
United  States,  as  therein  provided;  and  the  right 
of  appeal  from  their  judgments  therein  reserved 
to  the  Government  Is  the  same  right  of  appeal  as 
reserTOd  in  the  statutes  relating  to  the  Oourt  of 
Claims. 

8.  As  that  right  could  be  exercised  by  the  United 
States  in  the  Instance  of  any  judgment  of  the 
Court  of  Claims  adverse  to  the  United  States,  it 
follows  that  the  same  right  can  be  exercised  by 
the  United  States  in  any  case  of  the  prosecution 
of  a  claim  in  the  District  or  Circuit  Courts  of  the 
United  States  under  said  Act. 

[Noe.  1425.  1426.] 

Submitted  April  1, 1889.  Decided  May  IS,  1889. 


APPEALS  from  judgments  of  the  District 
Court  of  the  United  States  for  the  District 
of  Maryland,  in  favor  of  plaintiff  against  the 
IJnited  States,  for  the  sum  of  $25  and  costs, 
each. 

On  motions  to  dismiss.    Motions  overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  C.  Lanojuiter  in  support  of 
motion. 

Mr.  Robert  A.  Howard*  ^Usist.  Atty- 
Gen.,  in  oppoMtion. 

Mr.  OhitfJusties  Teller  delivered  %he  opin- 
ion of  the  court: 

On  the  third  of  March,  1887,  an  Act  of  Con- 
gress was  approved,  entitled  '*An  Act  to  Pro- 
vide for  the  bringing  of  Suits  Against  the  Qov- 
emment  of  the  united  States"  (24  Stat,  at  L. 
505),  of  which  the  first,  second^  ninth  and  tenth 
sections  are  as  follows: 

"That  the  Court  of  Claims  shall  have  juris- 
diction to  hear  and  determine  the  following 
matters: 

*' First.  All  claims  founded  upon  the  Consti- 
tution of  the  United  States  or  any  law  of  Con- 
eress,  except  for  pensions,  or  upon  any  regu- 
mtion  of  an  executive  department,  or  upon  any 
contract,  expressed  or  implied,  with  the  Gov- 
ernment of  the  United  States,  or  for  dami^^es, 
liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort,  in  respect  of  which  claims  theparty 
would  be  entitled  to  redress  against  the  Unitea 
States,  either  in  a  court  of  law,  equity,  or  admi- 
ralty, if  the  United  States  were  suable:  Pro- 
vidm,  hotoever,  That  nothing  in  this  section 
shall  be  construed  as  giving  to  either  of  the 
courts  herein  mentioned,  jurisdiction  to  hear 
and  determine  claims  growing  out  of  the  late 
civil  war,  and  commonly  niown  as  'war 
claims,'  or  to  hear  and  determine  other  claims, 
which  have  heretofore  been  rejected,  or  re- 
ported on  adversely  by  any  oourt,  department 
or  commission  authorized  to  hear  and  determine 
the  same. 

"Second,  All  setoffs,  counterclaims,  claims 
for  damages,  whether  liquidated  or  unliqui- 
dated, or  other  demands  whatsoever  on  the 
part  of  Uie  Qovemment  of  the  United  States 
against  any  claimant  against  the  Government 
in  said  coiirt:  Provided,  Thhi  no  suit  against 
the  Gk)vemment  of  the  United  States,  ahsM  be 
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allowed  under  this  Act  unless  the  same  shaU 
have  been  brought  within  six  ^eais  after  the 
right  accrued  for  which  the  claun  is  made. 

"Sec.  2.  That  the  District  Courts  of  the 
United  States  shall  have  concurrent  jurisdiction 
with  the  Court  of  Claims  as  to  all  matters  named 
in  the  preceding  section,  where  the  amount  of 
the  claim  does  not  exceed  one  thousand  dollars, 
and  the  Circuit  CourU  of  the  United  States 
shall  have  such  concurrent  jurisdiction  in  all 
cases  where  the  amount  of  such  claim  exceeds 
one  thousand  dollars  and  does  not  exceed  ten 
thousand  dollars.  All  causes  brought  and 
tried  under  the  provisions  of  this  Act  shall  be 
tried  by  the  court  without  a  Jury." 

''Sec.  0.  That  the  plaintiff  or  the  United 
States,  in  an  v  suit  brought  under  the  provisions 
of  this  Act  shall  have  the  same  rights  of  appeal 
or  writ  of  error  as  are  now  reserved  in  the  stat- 
utes of  the  United  States  in  that  behalf  made, 
and  upon  the  conditions  and  limitations  there- 
in contained.  The  modes  of  procedure  in 
claiming  and  perfecting  an  apped  or  writ  of 
error  shall  conform  in  all  respects,  and  as  near 
as  may  be,  to  the  statutes  and  rules  of  court 
138]  governing  appeals  and  writs  of  error  in  like 
causes. 

"Ssa  10.  That  when  the  findings  of  fact 
and  the  law  applicable  thereto  have  been  filed 
in  any  case  as  provided  in  section  six  of  this 
Act,  and  the  judgment  or  decree  is  adverse  to 
the  Gk)vemment,  it  shall  be  the  duty  of  the  dis- 
trict attorney  to  transmit  to  the  Attomey-(3en- 
eral  of  the  U  nited  States  certified  copies  of  all 
the  papers  filed  in  the  cause,  with  a  transcript 
of  the  testimony  taken,  the  written  findings  of 
the  court,  and  his  written  opinion  as  to  the 
same;  whereupon,  the  Attomey-Qenera:  shall 
determine  and  direct  whether  an  appeal  or  writ 
of  error  shall  be  taken  or  not:  ana  when  so  di- 
rected the  district  attorney  shall  cause  an  appeal 
or  writ  of  error  to  be  perfected  in  accoroanoe 
with  the  terms  of  the  statutes  and  rules  of 
practice  governing  the  same:  Provided,  That 
no  appeal  or  writ  of  error  shall  be  allowed 
after  dx  months  from  tiie  judgment  or  decree 
in  such  suit.  From  the  date  of  such  final 
judgment  or  decree  interest  shall  be  computed 
thereon,  at  the  rate  of  four  per  centum  per  an- 
num, until  the  time  when  an  appropriation  is 
made  for  the  payment  of  the  judgment  or  de- 
cree." 

Under  that  Act  Sehofield  filed  his  petition 
against  the  United  States  in  the  District  Coiurt 
or  the  United  States  for  the  District  of  Mary- 
land, August  20,  1887,  and  judgment  was  ren- 
dered in  his  favor  on  the  6th  day  of  October. 
1887,  in  the  sum  of  twenty -five  dollars  and 
costs.  On  the  16th  day  of  January,  1888,  an 
appeal  was  prayed  by  the  United  States  to  this 
court  and  allowed,  and  the  transcript  filed  in 
the  clerk's  office,  October  27, 1888. 

Davis  filed  b^jpetition  in  the  same  court, 
September  2.  1887,  and  recovered  judgment 
November  18, 1887.  in  the  sum  of  twentv-five 
dollars  and  costs,  from  which  an  appeal  was 
prayed  to  this  court,  January  16,  1888,  and 
the  transcript  filed  in  the  clerk's  office  October 
27,1888. 

A  motion  to  dismiss  is  filed  in  each  of  these 
cases  on  behalf  of  the  appellees,  respectively, 
upon  the  ground  that  an  appeal  will  not  Ue  to 
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this  court  from  a  District  Court  performing 
the  appropriate  duty  of  a  District  Court,  and 
that  this  court  has  not  jurisdiction  to  re-exam- 
ine judgments  of  Circuit  or  District  Courts 
since  the  Act  of  February  16,  1876  (18  Stat,  at 
L.  816),  in  such  actions,  unless  the  matter  io 
dispute  shall  exceed  the  sum  or  value  of  five 
thousand  doUars,  exclusive  of  costs,  and  "thai 
the  United  States  are  not  entitled  to  a  writ  of 
error  or  appeal  if  the  same  remedy  would  not 
be  afforded  under  similar  drcumstanoes  to  a 
private  par^." 

By  the  Act  under  which  these  suits  were 
brought  the  District  Court  was  ffiven  concur- 
rent Jurisdiction  with  the  Court  ox  Claims  as  to 
matters  of  which  that  court  had  jurisdiction, 
"where  the  amount  of  the  claim  does  not  ex* 
oeed  one  thousand  dollars;'*  and  the  same  right 
of  appeal  was  given  to  the  plaintiff  or  the 
United  States  as  "now  reserved  in  the  statute* 
of  the  United  Stotes  in  that  behalf  made." 

Section  707  of  the  Revised  dtatutes  reads: 

• 

"An  appeal  to  the  Supreme  Court  shall  be 
allowed,  on  behalf  of  the  United  States,  from 
all  judgments  of  the  Court  of  Cldms  adverse 
to  the  United  States,  and  on  behalf  of  the 
plaintiff  in  any  case  where  the  amount  in  cou- 
troveisjr  exceeds  three  thousand  dollars,  or 
where  his  daim  is  forfeited  to  the  United  States 
by  the  judgment  of  said  court,  as  provided  in 
section  one  thousand  and  eighty-nine." 

By  section  708  such  appeals  must  be  taken 
within  ninety  days  after  the  judgment  is  ren- 
dered, but  this  period  is  enUir^  to  six  months 
by  section  10  or  the  Act  in  question. 

Inasmuch  as  the  object  of  the  latter  Act  was 
to  enable  the  District  and  Circuit  Courts  to  ex- 
ercise concurrent  jurisdiction  with  the  Court 
of  Claims  in  respect  to  suits  against  the  United 
States,  as  therein  provided,  m  our  judgment 
l^e  right  of  appeal  reserved  to  the  Government 
"in  the  statutes  of  the  United  States  in  that 
behalf  made,"  before  the  enactment  of  this  Act, 
was  the  right  of  appeal  reserved  in  the  statutes 
relating  to  the  Court  of  Claims;  and  as  that 
right  could  be  exercised  by  the  United  States 
in  the  instance  of  any  judgment  of  the  Court 
of  Claims  adverse  to  the  United  States,  it  fol- 
lows that  the  same  right  can  be  exerdsed  by 
the  United  States  in  any  case  of  the  prosecu- 
tion of  a  claim  in  the  District  or  Circuit  Courts 
of  the  United  States  under  said  Act.  The  re- 
sult is  that  the  tnotiam  to  diemia  im  them  caeee 
muet  be  owmUed, 


DAVID  a  TERRY  et  ux.,  Appte. 

FREDERICK  W.  SHARON.  Sxr. 

(8eea.aB6porter1ied.  lO^HU 

Order  reviving  $uit  revievDahU-^frivoloue  op- 
peal-^ect  qf  order^uriedietiom  ae  to  par' 
He$. 

L  An  order  of  the  droaft  court  revtvlnir  a  salt 
In  the  name  of  the  executor  of  the  plaintiff,  oo  a 
bill  of  revivor,  after  decree  therein,  and  orderinff 
that  the  executor  have  the  fuU  benefit,  rifbtsand 
protection  of  the  decree,  and  fuU  power  to  enforce 
the  same  against  the  defendants,  is  such  a  final 
decree  as  can  be  broufltt  to  this  court  fCr  review. 

ISl  I.  S. 
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1  8iiobdearaelBtliiiOiieafllniied,ontiieffroiuid 
ikBft  Am  iFpeal  li  frircdoat  and  mtwarranted  b7 
tteteotBoftheotM. 

&  Ob  the  mere  lerlew  of  the  order  rertrinff  the 
■att  and  appf^nting  a  new  paxtjr  to  oonduot  it  on 
Ihepart  oi  iLv  i«iaintiff,  thia  ooort  will  not  flro  back 
and  decide  upon  the  whole  qaestion  which  was 
piawd  upon  by  the  olroiitt  ooort  in  the  original 


4  Where  It  appeanbj  the  record  that  the  plalntifl 
lidetortbed  aa  a  dtlxen  of  the  State  of  Nevada, 
and  the  defendant  aa  a  ottiaen  of  the  State  of  Oali- 
fonJa,  ttila  ii  anfflelent  togive  Jurisdiotlon  of  the 
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APPEAL  from  a  decree  of  the  Circixit  Oourt 
of  Uie  United  States  for  the  Northeni  Dis- 
trict of  Calif omia,  reriving  a  suit,  on  a  bill  of 
wrifof, 

Od  moticm  to  dtsmiflB  or  afltoa.    Ajflrmed, 

The  facta  are  stated  in  the  opinion. 

Reported  bdo^,  1  L.  R  A.  672. 

IfeMTi.  SaBMMl  M*  Wilson  and  Henry 
E.  DnTlfl  in  support  of  metion. 

Mean.  Snoniel  SheUAbar^er  and  J* 
M.  unison  in  imposition. 

JuAice  Miller  deliyered  the  opisioB  of 

fhe  court: 

This  Is  an  appeal  from  the  Circuit  Court  of 
titt  United  Statea  for  the  Northern  District  of 
Gdlforola,  and  Is  now  before  ns  upon  a  motion 
OS  the  part  of  the  appellee  to  disauBs  the  vpp^ 
or  to  affirm  the  decrae  below. 

Hm  appeal,  which  was  the  subject  of  this 
dm]  modoo,  is  from  an  order  of  the  circuit 
eont  reriring  a  suit  in  equity  after  a  final  de- 
ace  in  the  case  bad  been  made  and  after  the 
deuh  of  William  Sharon,  the  plaintiff  in  that 
nit   Sharon  died  after  the  case  had  been  sub- 
aitted  to  the  court  but  before  its  decision,  and 
tbe  ooort,  findinic  in  his  f  STor,  ordered  the  de- 
em to  be  entered,  nufkcpro  tunc,  as  of  tbe  date 
of  nfamiision.    Tbe  object  of  the  original  suit 
WM  to  have  a  decree,  declaring  the  nullity  and 
ianfiditj  of  a  certain  instrument  in  writing 
importing  to  be  a  declaration  of  marriage;  be- 
tween the  oompLainant,  William  Sharon,  and 
fimh  Ahhea  Hill,  the  defendant.    The  decree 
vUch  was  rendered  in  that  case  declared  that 
gMinrtmment  was  false,  fabricated,  forged, 
tnodQlent,  and  utterly  null  and  Toid,  and  di- 
Rded  that  it  be  canceled  and  set  SLSIde.    It 
Anther  decreed,  that  npon  twenty  days'  notice 
ofthe  decree  to  the  respondent,  or  to  her  so- 
Hdton,  the  Instrument  be  delivered  by  the  re- 
jondent  to  and  deposited  with  tbe  derk  of 
M^eooit  to  be  Indorsed  canceled;  and  Uie  de- 
Mant  was  perpetually  enjoined  from  alleging 
iJlJpDdneneBS  or  yalidlty,  or  making  any  use 
Of  (he  lunein  eridence  or  otherwise  to  support 
ttyH^ordaimunderit    Tbe  decree  itself 
Wreadered  on  Norember  88. 1886,  and  was 
<*>«ed  as  of  September  20  of  that  year,  the 
^ofiQbmlsBion. 
Ob  March  19, 1888,  Frederick  W.  Sharon,  as 
I    gBeotoror  WlUiam  Sharon,  deceased,  filed  bis 
Muof  refiror  fai  the  cause,  setting  forth  tbe 
act  of  the  death  of  William  Sharon,  and  that 
■^  im  a  win  which  waa  duly  probated,  and 
JB  wdi  letteia  testamentary  bad  issued  to 
BBiis  eiecQtor;  that  the  so-called  declaration 


of  marriage  bad  not  ocen  delivered  for  can- 
cellation, as  ordered  oy  tbe  decree;  and  that 
tbe  pkiDtiH  feared  tbe  defendant  would  claim 
aid  seek  to  enforce  property  rights  as  the  wife 
of  ^^illam  Sharon,  by  yirtue  of  said  written 
declaration  of  marriage.  The  bill  of  reYivor 
further  stated  that  on  January  7, 1885,  the  de> 
fendant,  Sarah  Althea  Hill,  had  intermarried 
with  David  S.  Terry,  and  he  was  accordingly 
made  a  defendant  idth  her  to  the  bill  of  re- 
▼iyor.  It  prayed,  therefore,  that  the  suit  might 
be  revived  in  Ids  name  as  executor,  and  tnat 
tbe  defendants  be  required  to  show  cause 
why  the  original  suit  and  proceedings  should 
not  stand  revived  against  them. 

To  this  bill  of  revivor  the  defendants  inter- 
posed a  demurrer  which  stated,  among  other 
things,  that  the  court  bad  no  Jurisdiction  of  the 
subject  matter  of  the  suit  and  no  Jurisdiction 
to  grant  the  relief  prayed  for  in  the  bill,  or 
any  part  thereof,  and  that  the  bin  did  not  oon- 
tam  any  matter  of  equity  whereon  the  court 
could  ground  any  decree  or  give  to  the  plaintiff 
any  reuef  against  the  defendants,  or  other  of 
tbem. 

The  dr  juit  oourt  entered  an  order  overruling 
the  demurrer,  and  reviving  the  suit  In  the 
name  of  Frederick  W.  Sharon,  as  executor  of 
William  Shiron.  and  against  Sarah  Althea 
Terry  and  David  S.  Terrv,  her  husband,  and 
ordering  that  the  executor  nave  the  f  uU  benefit^ 
rights  and  protection  of  the  decree,  and  full 
power  to  enforce  the  same  andnst  the  defend- 
ants, and  eadi  of  them.  In  all  partlctilars.  It 
Is  from  this  order  that  the  present  appeal  Is 
taken. 

The  motion  to  dismiss  the  appeal  is  based  upon 
the  proposition  that  the  order  reviving  the  suit  is 
not  such  a  final  order  or  decree  as  can  be  brought 
to  this  court  for  review.  The  principal  argu- 
ment on  that  subject  Is,  that  like  the  proceedings 
subsequent  to  a  Judgment  at  law  for  its  enforce- 
ment by  execution  or  otherwise,  it  Is  merely 
andlliuy  to  the  original  decree;  and  a  mode  of 
carrying  it  into  effect.  But  we  are  not  satisfied 
that  this  Is  a  sound  argument,  and  if  the  case 
before  us  rested  alone  upon  the  question  of 
dismissing  the  appeal,  or  overruling  the  motion 
to  do  so,  we  should  feel  compelled  to  overrule 
tbe  motion. 

The  idea  cannot  be  sustained  that  when  a 

dement  or  decree  \b  rendered  against  a  de- 
endant,  and  it  remains  wholly  unexecuted, 
anybody,  without  any  right,  authority,  or  Inter- 
est in  the  matter,  can  come  in,  and,  oy  filing  a 
bill  of  revivor,  or  bv  making  a  motion,  have 
himself  substituted  for  the  plaintiff  who  has 
deceased,  with  all  the  rights  which  that  plaint- 
iff would  have  had  to  euoroe  the  Judgment  or 
decree.  Two  questions  must  always  present 
themselves  in  such  a  case,  or  at  least  may  be  pre- 
sented; the  one  Is,  whether  the  decree  is  in  con- 
dition that  any  further  action  can  be  bad,  or 
any  right  asserted  under  it  by  those  who  suc- 
ceed the  plaintiff  as  heirs,  devisees,  executors, 
or  otherwise;  and  the  other  is,  whether  the 
pirty  who  thus  asserts  the  right  to  the  benefit 
of  the  decree  is  entitled  to  such  right,  and  is 
by  law  the  person  who  can  claim  its  enforce- 
ment, or  should,  in  any  action  or  matter  arising 
out  of  the  decree,  represent  the  rights  of  the 
orlghial  plaintiff.  Both  of  these  questions  are 
matters  which  interest  the  defendant  In  the 
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original  decree,  and  in  regard  to  which  he 
must  have  a  rieht  to  a  heannff  before  the  cir- 
cuit court:  and  the  order  of  tne  circuit  court 
on  that  subject  is  so  far  final,  and  may  so  far 
affect  the  rights  of  the  defendant,  that  we  think 
he  is  entitlS  to  an  appeal  from  such  an  order, 
if,  in  other  respects,  it  is  one  within  the  juris- 
diction of  the  supreme  court.  If  the  defendant 
had  not  this  right  of  resistance,  he  might  be 
harassed  by  smta  to  reyive  the  judgment  by 
any  number  of  parties  claiming  in  different  or 
opposing  rights,  and  he  surely  must  have  some 
power  to  protect  himself  from  this;  and  the  or- 
der which  the  court  makes  in  such  a  case  is 
so  essentially  decisive  and  important  that  we 
do  not  doubt  that  it  is  appealable. 

llie  motion,  ifurtfore,  to  dismiss  the  appeal 
must  be  overruled. 

Turning  to  the  altemstive  branch  of  this 
motion,  which  claims  that  the  order  of  the  court, 
reviving  the  suit  in  the  name  of  Frederick  W. 
Sharon,  executor,  should  be  affirmed,  because 
the  appeal  is  frivolous  and  unwarranted  by  the 
facts  of  the  case,  we  think  it  should  be  granted. 
This  order  does  no  more  than  place  before  the 
court  in  connection  with  the  case  a  person  oc- 
cupying the  position  of  plaintiff  in  tnat  suit  in 
the  place  of  the  deceased  complainant,  with 
such  authority  to  avail  himself  of  all  the  richts 
determined  in  favor  of  Sharon  by  the  origtnal 
\^*^  decree  as  mav  be  essential  to  the  protection  of 
the  estate  of  Sharon,  or  the  interests  of  his 
heirs  or  devisees,  as  they  may  be  affected  hy  that 
decree.  That  some  one  should  be  substituted 
in  the  place  of  Sharon,  the  complainant  in 
that  suit,  who  should  be  able  to  obtain  the 
fruits  of  that  litigation  for  the  benefit  of  those 
who  mav  be  entitled  to  them,  is  so  much  a 
matter  of  course  that  it  is  difficult  to  conceive 
of  a  reason  why  such  a  substitution,  through 
a  bill  of  revivor,  the  usual  proceeding  in  chan- 
cery cases,  should  not  be  had.  If  any  objec- 
tion had  been  made  to  the  character  in  which 
Frederick  W.  Sharon  asked  to  be  made  the 
representative  of  his  father,  to  his  fitness  for 
the  place,  or  that  some  one  else  was  the  proper 
person  in  whose  name  the  suit  should  oe  re- 
vived, there  might  be  some  g^und  for  a  full 
hearinff  on  the  merits  of  the  order.  But  no  at- 
tempt Ii  made  to  dispute  the  will  of  William 
Sharon,  the  disposition  which  it  makes  of  his 
property  or  rights,  or  the  validity  of  the  ap- 
pointment of  Frederick  W.  Sharon,  as  executor 
of  that  wilL  There  is  no  pretense,  and  there 
was  no  effort  to  show  in  the  court  below,  that 
if  the  suit  should  be  revived  at  all  in  the  name 
of  any  person  whatever,  Frederick  W.  Sharon 
was  not  that  person. 

The  broad  ground  taken,  the  only  one  worthy 
>of  consideration,  and  the  one  argued  with  great 
3amestness  in  the  brief  of  counsel  for  appel- 
lants, is  that  the  court  which  rendered  the  orig- 
inal decree  was  without  hirisdiction;  and  that 
on  the  motion  to  revive,  that  question  should  be 
•considered,  and  if  the  court  was  without  juris- 
diction in  the  original  case,  it  can  have  no  ju- 
risdiction to  appoint  an  executor.  This  matter 
is  very  fully  argued  in  the  briefs  of  counsel, 
:and  it  is  the  only  point  made  in  opposition  to 
the  motion  to  affirm  the  iudgment  below.  We 
have  given  it  full  consideration,  and  because 
it  is  Uie  only  point,  and  because  it  has  been 


fuUy  and  ably  arjgoed,  we  have  the  less  reluc 
tance  in  paasmg  m  this  mode  upon  the  merits 
of  the  order  reviving  the  suit.  We  are  satisfied 
that  a  later,  and  even  more  full,  oral  ar;ffument 
would  throw  no  additional  light  upon  Uie  sub- 
ject we  are  called  upon  to  consider.  r4g| 

It  would  he  a  veir  anomalous  proceeding  for 
this  court  now,  on  tne  mere  review  of  the  order 
reviving  the  suit  and  appointing  a  new  party  to 
conduct  it  on  the  part  of  the  pUintiff,  to  go 
back  and  decide  upon  the  whole  question  which 
was  passed  upon  by  the  circuit  court  in  the 
original  decree.    That  decree  was  open  to  ap- 

g>al  when  it  was  rendered.  If  the  defendant, 
ill,  was  dissatisfied  with  it,  or  believed  it  was 
erroneous,  or  made  without  lurisdiction,  she 
had  the  right  to  appeal  to  this  court.  It  was 
not  only  open  to  her,  but  it  was  the  proper 
remedy  if  she  desired  to  test  it  further.  The 
order  substituting  the  executor  as  plaintiff  in 
that  suit  fijants  no  new  rights,  does  not  en- 
large thataecree,  and  does  not  change  its  status, 
its  construction,  or  its  validity.  All  the  riitbts 
which  she  would  have  had  against  William 
Sharon,  theplaintiff  in  that  suit,  she  has  against 
Frederick  W.  Sharon,  who  is  substitute  for 
him  in  the  case.  It  would  be  productive  of  in- 
numerable evils  and  delays  if,  on  this  proceed- 
ing to  supply  the  defect  in  the  original  suit 
aiising  out  of  the  death  of  the  plaintiff,  every- 
thing that  had  been  done  in  that  suit,  although 
there  was  a  final  decree  in  the  case,  should  oe 
reconsidered  and  become  the  subject  of  re- 
newed litigation. 

If  the  jurisdiction  of  tihe  circuit  court  in  the 
original  suit  were  in  any  rrapect  open  to  ques- 
tion on  this  appeal  or  on  this  motion,  we  think 
that  the  recora  below  presents  so  much  of  the 
elements  of  jurisdiction  as  to  need  no  further 
inquiry  in  that  direction  in  this  proceeding.  It 
appears  by  the  record  that  Sharon,  the  plaintiff 
in  that  suit,  desoribes  himself  as  a  citizen  of 
the  State  of  Nevada,  and  the  defendant.  Hill, 
as  a  citizen  of  the  State  of  California.  This  is 
sufficient  to  have  given  jurisdiction  of  the  par- 
ties; and  the  object  of  the  suit,  the  cancellation 
of  a  forced  instrument,  is  one  of  the  conmion 
heads  of  equity  jurisdiction.  A  general  de- 
murrer was  filed  to  the  bill,  which  the  circuit 
court  overruled.  The  defendant  then  pleaded 
in  abatement  that  she  had  brought  an  action 
against  the  plaintiff  in  the  state  court  of  Cali- 
fornia, which  she  alleged  involved  the  same  * 
matter  as  that  on  which  Sharon's  bill  against 
her  was  founded.  She  also,  as  a  further  prop- 
osition in  that  plea,  alleged  that  Sharon,  the  r^9 
plaintiff,  was  not  a  citiz^  of  the  State  of  Ne- 
vada, but  was  a  citizen  of  the  State  of  Califor- 
nia. This  plea,  in  both  its  branches,  was  de- 
nied by  Sharon;  and,  on  a  hearing,  it  was  held 
to  be  bad  and  overruled,  as  the  court  said  in  its 
decision,  because  no  testimony  was  taken  to 
support  it  Thus  it  appears  tnat  this  matter 
of  the  jurisdiction  of  the  circuit  court  was 
pleaded  and  relied  on  in  that  suit,  and  the 
court  overruled  it. 

We  have  not  made  this  reference  to  the  pro- 
ceedings in  the  court  below  with  a  view  of  re- 
conaiderine  the  soundness  of  those  decisions. 
It  is  sufficient  to  say  that,  as  presented  to  us,  it 
is  at  least  a  prima  facie  case  of  jurisdiction  as 
between  the  parties,  and  that  the  question  of 
the  soundness  and  correctness  of  the  decision 
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flf  that  ooort  oo  the  merits  cannot  be  inquired 
into  in  the  present  pnxxedinf;. 

Let  08  euppoee  for  a  moment  that  the  drcuit 
tmai  was  at  liberty  to  make  an  order  reviyinff 
this  decree  in  the  name  of  a  proper  person,  and 
I  it  had  refosed  to  do  so.  Whatever  injury  had 
been  eommitted  by  the  circuit  court  against 
Mr.  Sharoo  could  not,  on  the  theoiy  of  the  ap- 
peQsnts,be  reviewed  in  this  court,  because  there 
woaM  be  no  party  to  take  an  appeal,  and  even 
the  error  of  the  court,  in  holding  ths^  it  had  no 
Jurisdiction,  could  not  be  reviewed  for  want  of 
somebody  to  do  so.  Especially  would  this  be 
so  if  the  doctrine  insisted  on  by  the  apnellee  be 
aoQDd.  that  the  order  is  not  an  appealable  order. 

On  the  other  hand,  let  it  be  supposed  that  the 
defendant,  Hil],  in  that  suit  desired  to  take  an 
appeal,  ss  she  bad  a  right  to  do,  from  the  de- 
cree against  her,  she  could  onl  v  take  such  an 
appeal  and  prosecute  it  by  reviving  the  suit 
Miinst  some  party  who  must  represent  the 
Aaron  interest 

The  objection  that  the  orifinal  suit  and  de- 
cree were  without  Juriadicuon  would  be  as 
valid  sgaiost  an  application  by  Miss  Hill  to  have 
some  one  substituted  as  plaintiff,  in  order  that 
she  might  take  an  app^,  as  it  can  be  in  the 
case  of  the  present  application  by  the  plaintiff 
below.  Ik  is,  we  tlunk,  too  dear  for  any  se- 
rious srgument  that  Uie  representatives  of 
Sharon  had  a  rigbt  to  supply  the  defect  in  the 
nit,  created  by  the  death  of  the  plaintiff,  by  a 
bin  of  revivor,  substituting  a  party  in  the  place 
of  Sharon. 

It  is  avored  in  this  bill  of  revivor  that  the 
[50]  deoee  has  not  been  complied  with  by  the  de- 
fendant, HiU;  that  she  ba4  not  delivered  up  the 
instrument  to  be  canceled;  and  that  she  is  usine 
H  in  other  ways  to  the  prejudice  of  Sharon^ 
ertate  and  that  of  his  deviseee.  Somebody  capa- 
ble of  putting  the  decree  into  effect  in  those 
partienlan  is  essential  to  its  utility  and  to  its 


We  have  not  been  aUe  to  find  any  preoe- 
deot  exactly  representinff  the  case  before  us. 
"Hie  faigenuity  of  ooimsel  has  been  miable  to 
sqyplyus  with  any;  but  we  think  the  decree 
of  the  ooort  below,  reviving  the  suit  in  the 
same  of  Frederick  W.  Sharon,  is  so  clearly 
ri^t  that  we  feel  bound  to  afflbrm  that  decree 
QB  this  motion. 

And  it  u  90  prddrecL 

Mr,  JuiUce  Field  took  no  part  in  the  decis- 
ion <tf  this  case. 
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QitaHont  eerHfed^pefjwry—auihoTity  of  no- 
tary puAic  to  adminuter  an  oath, 

L  Quortloos  oerCiiled  on  division  of  opinion  must 
aot  be  tooh  as  to  split  up  the  ease  into  fragments, 
apoo  wfaloii,  before  a  trial  or  decision  by  the  ooort 
beloir.  It  is  intended  to  obtain  the  opinion  of  thto 
eoaru  hot  dear  and  distlnot  propositions  of  law. 

Voia— Oath  most  be  lawfully  administered  by 
^MV^Nat  authority  to  convict  of  perjiiiy.  See 
MIS  to  U.  U  ▼.  Cnrtv,  107  U.  &,  27  L.  ed.  684. 

in  U.  flb  U.  8.,  Book  8S. 


t.  A  defendant  indicted  for  perjury  osnnot  be  held 
to  be  guilty  unless  the  oath  in  regard  to  which 
the  perjury  Is  charged  was  taken  before  an  of* 
fleer  having  authority  to  administer  it 

8.  A  notary  public  has  no  authority  to  administer 
an  oath  to  a  deputy  surveyor  of  the  United  States 
In  reference  to  the  manner  In  which  he  had  die* 
oharged  his  duties  as  deputy  surveyor  under  the 
contract  which  Is  made  part  of  the  indictment  in 
this 


[No.  1084.] 
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ON  A  CERTIFIOATB  of  division  of  opinion 
between  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  California, 
on  a  demurrer  to  an  indictment  for  making  a 
false  oath,  by  a  Deputy  Surveyor  of  the  United 
States,  as  to  his  services  in  surveying  town- 
ships of  land  in  California.  7%e  eiskh  queetion 
eertifled  anstoered  in  the  negative. 

The  facts  are  staled  in  the  opinion. 

Mr.  O.  A.  Jenks,  SoUeitor  Gen.,  for 
plaintiff. 

Mesere,  Frank  H.  Hnrd  and  Walter  H. 
Smith  for  defendant 

Mr,  Juitiee  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
tiict  of  California. 

The  record  presents  an  indictment  against 
John  D.  Hall  tor  making  a  false  oath  as  to  his 
services  as  Deputy  Surveyor  of  the  United 
States,  in  regani  to  the  manner  in  which  he 
had  fulfilled  a  contract  for  surveying  several 
townships  of  land  in  California.  The  indict' 
ment  is  diffuse  and  obscure,  but  it  can  perhaps 
be  suflSciently  ascertained  from  it  that  the  of- 
fense charged  against  Qall  is  the  false  oath, 
intended  to  be  used  in  procuring  pay  for  senr* 
ices  which  the  indictment  charges  were  never 
rendered. 

It  is  alleged  that  the  oath  set  forth  in  the 
affidavit  was  made  before  T.  T.  Tidball.  a 
notary  public,  duly  appointed,  commissioned 
and  qualified  as  such,  in  and  for  the  Count v  of 
Monterey,  California;  and  one  of  the  questions 
certified  to  us,  on  which  the  Judges  were  divided 
in  opinion,  is  whether  a  noUur  public  is  au- 
thorized to  administer  oaths  and  certify  affida- 
davits  of  the  character  and  purpose  for  which 
that  affidavit  is  alleged  to  have  been  prepared. 

There  was  a  demurrer  to  the  indictment,  in 
which  eighteen  distinct  grounds  of  demurrei' 
are  set  out;  and  upon  the  hearing  of  this  de- 
nsnrrer  the  judges  certified  to  this  court  six 
matters  on  which  they  were  divided  in  opinion. 
They  are  as  follows: 

"  1.  Do  the  facts  set  forth  in  this  indictment 
constitute  an  offense  under  section  5418  of  tne 
Revised  Statutes  of  the  United  States? 

**  2.  Do  the  facts  alleged  in  this  todictment 
constitute  an  offense  under  section  6438  of  the 
Revised  Statutes  of  the  United  States? 

"8.  Are  the  words  'falselv  makes'  in  sec- 
tion 5418,  Revised  Statutes,  limited  to  forged 
instruments  or  instruments  in  the  nature  of 
forged  instruments? 

"4.  Does  the  making  of  a  genuine  writing 
or  instrument,  signed  oy  the  party  making  n 
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or  pur^rting  to  make  it,  with  his  own  Dame, 
which  mstnimeDt  is  false  onlv  in  its  statement 
of  facts,  for  the  purpose  of  defraud insr  the 
United  States,  constitute  the  '  falsely  making' 

,  of  a  writing  or  instrument  within  the  meaning 
of  section  $418  of  the  Revised  Statutes? 

"6.  Is  it  necessary  Uiat  an  instrument  'false- 
ly made,'  purporting  to  be  an  affidavit,  and 
actually  knowinj^ly  used  for  the  purpose  of  de- 
frauding the  United  States,  contrary  to  the 
utatute,  should  be  sworn  to  before  a  person  au- 
thorizeid  to  administer  oaths  for  such  purposes 
ir  order  to  constitute  an  offense  under  section 
6418  Revised  Statutes? 

*  *  6.  Is  a  notarv  public  authorized  to  admin- 
ister oaths  and  take  and  certify  affidavits  of  the 
character  and  for  the  purposes  for  which  the 
affidavit  set  out  in  the  indictment  is  alleged  to 

.have  been  prepared  or  used?" 

Most  of  these  are,  by  the  settled  doctrine  of 
this  court,  insufficient  to  Invoke  its  jurisdic- 
tion. They  seem  eminently  liable  to  the  ob- 
jection that  they  am  designed  to  split  up  the 
case  before  the  court  into  fragments,  upon 
which,  before  a  trial  or  decision  by  that  court, 
it  ii  intended  to  obtain  the  opinion  of  this 
court.  There  are  none  of  them,  except  the 
last  one  we  have  mentioned,  which  present,  in 
the  manner  that  we  have  frequently  pointed 
out,  clear  and  distinct  propositions  of  law  to 
which  this  court  can  respond.  Fire  Inattranee 
.  AMoeiaiion  v.  Wickham,  128  U.  S.  426  [82: 
603];  Dublin  Towmhip  y.  Milfard  Savings  In- 
ititutum.  Id.  610  [82:  688J.  But  they  re- 
quire, if  they  should  be  answered  at  all,  an  ex- 
amination of  this  very  voluminous  and  loose 
statement  of  facts  found  in  the  indictment  be- 
fore an  answer  could  be  made;  and  even  then 
there  is  no  certainty  that  the  answers  would 
turn  upon  any  difficulty  existing  in  the  minds 
of  the  court  which  framed  them  for  our  con- 
■ideration. 

It  is  apparent,  however,  that  the  question  we 
have  suggested,  the  last  of  the  series  of  six,  is 
a  distinct  and  dear  proposition  of  law,  which 
may  be  necessary,  and  probably  is  essential,  to 
a  decision  of  the  demurrer.  It  can  hardly  be 
supposed  that  a  defendant  indicted  for  perjury 
can  be  held  to  be  guilty,  unless  the  oath  in 
regard  to  which  the  penury  is  chamd  wa& 
taKen  before  an  officer  of  some  kino  having 
[53  J  due  authority  to  administer  the  oath.  We  pro- 
ceed, therefore,  to  inquire  whether  notaries 
public  have  authority  to  administer  an  oath, 
such  as  is  required  bv  the  Act  of  Congress,  in 
the  matter  in  regara  to  which  the  defendant 
was  sworn.  It  is  a  little  singular  that  there  is 
no  general  statute  designating  any  class  of  per- 
sons or  officers  who  may  in  aU  cases  administer 
the  oaths  reouired  to  be  taken  by  the  laws  of 
the  United  States.  There  are  many  statutes 
regulating  the  administration  of  oaths  in  par- 
ticular classes  of  cases,  and  specifying  the  per- 
son before  whom  the  oath  shall  be  made,  but 
the  persons  are  not  always  the  same.  These 
oaths  can  be  taken  in  the  cases  pointed  out  by 
the  law  before  the  courts,  judges  of  the  courts, 
clerks  of  the  courts,  notaries  public,  commis- 
sioners of  the  circuit  court,  and  various  other 
officers;  but  in  all  these  instances  the  class  of 
cases  in  which  the  oath  can  k>e  taken  before 
such  officer,  or  any  of  them,  is  defined.    We 


have  been  unable  to  find  any  statute  author- 
izinp:  the  oath  required  to  be  taken  by  Hall,  ii» 
reference  to  the  majiner  in  which  hie  had  dis- 
charged his  duties  as  deputy  surveyor  under 
the  contract  which  is  maae  part  of  the  indict- 
ment, to  be  administered  l^  a  notary  public. 

In  the  case  of  United  States  v.  Curtis,  107 
U.  S.  671  [27:  634],  this  court,  after  a  very 
careful  examination  of  the  statutes  on  the  sub- 
iect  of  the  powers  of  notaries  ptiblic  to  adntin- 
Ister  oaths,  declared  that  no  such  general 
power  existed,  and  that  up  to  the  Act  of  Feb 
ruary  26,  1881.  chapter  82  (21  Stat,  at  L.  862). 
a  notary  public  hsd  no  authority  under  any 
law  of  the  United  States  to  administer  the  oatb 
to  an  officer  of  a  national  bank  in  the  declara- 
tion or  statement  in  a  report  required  by  sec- 
tion 6211  of  the  Revised  Statutes.  This  exam- 
ination, as  found  in  the  opiniom  of  the  court 
by  Mr.  Justice  Harlan,  seems  to  have  beco^ 
very  thorough  at  the  time  the  opinion  was  de- 
livered, in  April,  1888.  We  are  not  now  able 
to  find  any  statute  giving  such  authority  to  m 
notary  public  in  regard  to  the  matter  in  which 
the  oath  was  taken  in  the  present  case,  nor  any 

gmeral  authority  to  administer  oaths  under  the 
ws  of  the  United  States. 
A  fair  specimen  of  the  manner  in  which 
Congress  has  dealt  with  the  subject  of  oatha 
and  affidavits,  under  its  laws,  may  be  seen  by 
reference  to  chapter  82  of  the  Statutes  of  188l» 
before  mentioned.  That  Act  was  undoubtedly 
passed  to  meet  the  difficuky  which  had  oc- 
curred in  the  lower  courts  in  the  case  of  United 
States  V.  Curtis,  where  the  question  was  raised 
whether  or  not  the  oath  rMuired  to  be  taken 
by  bank  officers,  in  making  tneir  reports  to  the 
Comptroller  of  the  Currency,  could  be  taken 
before  a  notary  public.  This  sew  statute  on 
that  subject  reads  as  follows: 

"  That  the  oath  or  afflrmatioa  required  bj 
section  fifty-two  hundred  and  eleven  of  the 
Revised  Statutes,  verifying  the  returns  made 
by  national  banks  to  Uie  Comptroller  of  the 
durrency,  when  taken  before  a  notary  public 
properiy  authorized  and  commissioned  by  the 
State  in  which  such  notary  resides  and  the 
bank  is  located,  or  any  other  qfficer  having  an 
official  seal,  authorized  in  such  State  to  admin- 
ister oaths,  shall  be  a  sufficient  verification  as 
contemplated  by  said  section  fifty-two  hundred 
and  eleven:  Provided,  That  the  officer  admin- 
istering the  oath  is  not  an  officer  of  the  bank.** 

The  Act  limits  itself  exclusively  to  the  case, 
then  before  the  courts,  of  officers  of  national 
banks  in  reeard  to  verifying  the  returns  made 
by  those  banlLS  to  the  Comptroller  of  the  Cur- 
rency; and  it  simply  declares  that  it  shall  be  su  ffi. 
cient  if  they  are  made  before  a  notary  public. 
The  statutes  are  full  of  such  partial  and  special 
enactments  about  notaries  public,  commiBsion- 
ers  of  the  circuit  courts,  clerks  of  the  courts, 
and  variotis  others  by  whom  oaths  may  be 
administered,  but  there  is  no  general  definition; 
and  we  have  been  unable  to  find,  after  a  mont 
careful  and  protracted  examination,  any  stat- 
ute which  gives  a  general  authority  to  Any 
officer,  or  any  person  whatever,  to  administer 
oaths  in  all  cases  where,  by  the  laws  of  the 
United  States,  they  are  required. 

It  is,  ihenrfcre,  certified  to  the  Circuit  Ctmrt 
that  Ms  quesHon  is  emswered  in  the  neffotive, 
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Benii  and  proJUi,  when  reeavered—mut 
grantee  againet  grantor — when  owner  mau 
nearer  against  grantor—dvU  law  in  Loutep- 
ana — UabiUty  for  tt$e  of  unimproved  land-^ 
pmenoT  in  bad  faith,  UabiUty  nf-^-reeoury  of 
deim$€f  Mre.  Oaine$. 

1.  At  oommoD  law  the  person  who  recelree  the 
rents  and  profits  is  the  omJ j  person  who  is  to 
respond  for  them. 

t  Bjr  Uie  hvw  of  Loii1einn«,  a  pervon  evicted  from 
properly  oonTeyed  to  him  with  warranty  may 
reooTerfrom  his  warrantor  not  only  tiie  prioe  but 
the  amoont  of  rents  and  rerennes  which  he  is 
boond  to  leqKmd  for  to  the  tme  owner. 

L  Sncfa  erloted  grantee,  who  is  condemned  in 
Jndgiueut  to  pay  the  rents  and  roTenoes  of  the 
property,  may,  before  satisfying  such  Judgment, 
ruM**"  aenitln  equity  against  his  guarantor  to 
protect  hlni  agolnst  his  adjudged  liability  to  pay. 

4  The  real  owner,  who  has  reooTored  poeses- 
rion  from  the  grantee,  may  be  subrogated  to  such 
grantee^  rights  and  may  maintain  a  suit  against 
SQCfa  guarantor  for  such  rents  and  rerenues. 

A  8uoh  guarantor  is  not  liable  for  interest  on  the 
▼afaiation  of  unimproyed  land  from  which  his 
grantee  derived  no  rents  or  revenues. 

1  Under  the  dvil  law  obtaining  in  Louisiana, 
ecedttors  may  exercise  all  the  rights  and  actions  of 
Ibelrdebtor,  with  the  exception  of  those  that  are 
ezchistvely  attached  to  the  person.  This  right  of 
die  creditor  may  be  pursued  in  a  suit  in  equity  in 
the  courts  of  the  United  States. 

T.  The  rule  that  a  possessor  in  bad  fisith  is  bound 
to  respond  for  all  that  the  property  poesessed  can 
be  made  to  produce  does  not  require  him  to 
ciianse  the  state  of  the  property,  as  to  change 
wild  land  to  cultivated. 

A  Thoss  who  take  a  conveyance  and  go  into  poa- 
Ksrioo  in  entire  ignorance  of  any  defect  in  their 
title,  though  t^NiihnioHlly  posscasors  in  bad  fSlth 
beouiie,  by  proper  inquiry,  they  might  have  dis- 
covered the  defect,  are  not  to  be  placed  on  the 
ttxne  level  with  kn9v'3h  and  fraudulent  pooscss 
ore  wlio,  without  any  title,  pertinaciously  keep 
the  true  and  known  owner  out  of  possession. 

1  In  tiie  present  case  the  claims  of  Mrs.  Oaineo 
•gtiost  the  City  of  New  Orleans  are  sustained  for 
tke  rents  and  revenues  of  improved  property 
while  in  the  hands  of  the  grantees  of  the  dty. 
Mid  property  havfaigbeen  recovered  by  her  from 
•id  grantees:  but  her  claims  for  rents  and  reven- 
oei  of  onlmproved  lands  are  disallowed,  no  rents 
or  revenues  having  been  actually  derived  from 
than. 

Ml  While  such  grantees  would  have  been  proper 
pntifls  to  this  suit,  still,  as  the  objection  of  the 
Vint  of  parties  was  not  spedflcaUy  made,  and  as 
it  wonld  be  a  hardship  to  begin  this  suit  again,  the 
Hit  ii  not  dismiSBed  on  that  ground. 

[No.  4.] 
Arpui(kt.lS.U,iS87.   Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  LouifliADa,  against  the  City  of  New 

Hon.— JTetiie  ProfiU,   See  Greene  v,  Biddle,  8 
Vkstt.  5  u  ed.  fttf ;  a]M>  lePeters,  10  L.  ed,  87a. 
U1D.& 


Orleans  for  the  rents  and  revenues  of  lands 
recovered  by  complainant  from  various  per- 
sons, grantees  of  Uie  city,  of  whose  title  Uie 
dty  was  guarantor.  Reversed,  with  instructions 
to  enter  a  decree  in  eor^ormity  with  the  opinion. 

See  opinion  below,  17  Fed.  Rei>.  488. 

The  facts  are  stated  in  the  npimon. 

Messrs.  Henry  C.  Miller  and  J*  R. 
Beekwith*  for  appellant: 

Tliere  is  no  equity  jurisdiction  to  compel  a 
unilateral  account  wnen  there  are  no  offsets  or 
items  to  be  cbar^,  discharged  or  surcharged, 
nor  to  compute  damages  for  alleged  torts. 

Hipp  V.  Babin,  60  U.  S.  19  How.  271  (16: 
088);  FowU  ▼.  Lawrason,  80  U.  8.  5  Pet.  495 
(8:  204);  Boot  ▼.  R,  Oo,  106  U.  S.  189  (26:  975); 
EOis  T.  Davis,  109  U.  8.  486  hli  1006);  Qaines 
T.  MiUer,  HI  U.  S.  896  (28:  my,  Van  Wed  ▼. 
Winston,  115  U.  S.  228  (29:  884);  Butard  y. 
Houston,  119  U.  S.  847  (80:  461);  Parkerdfurg 
V.  Brown,  106  U.  S.  487,  600  (27:  288.  248); 
Ambler  ▼.  Ohoteau,  107  U.  S.  686  (27:  822); 
Utchfdd  y.  BaUou,  114  U.  S.  190  (29: 182). 

In  such  case  the  defendant  has  a  consatu- 
tional  right  to  a  trial  by  Jury. 

Ins.  CS.  y.  Bailey,  80  U.  8.  18  Wall  616-621 
(20:  601-«)8);  Grand  ChuU  y.  Winegar,  82  U. 
8.  16  Wall.  878-876  (21: 174.  176);  LewU  y. 
Cocks,  90  U.  8.  28  WaU.  466-470  (28:  70.  71); 
KiUian  y.  Ebbinghaus,  110  U.  8.  668.  578  {7»i 
246-248;  N.  T.  Guaranty  Co.  y.  Memphis  Water 
Oo.  107  U.  8.  206,  207  ^:  484,  48$;  FrancU 
y.  Flinn,  118  U.  8.  886  ^0: 166);  U.  8.  y.  WO- 
son,  118  U.  8.  8e-89  (80: 110);  FSisf-U  y.  Qregg, 
118  U.  8.  660  (28:  998). 

Equity  will  not  deal  with  an  aooount  simply 
because  it  Ib  complicated;  to  sutrtain  a  bill  for 
an  account  there  must  be  mutual  demands — 
not  a  single  matter,  but  a  series  of  transactiona 
on  one  side  and  payments  on  the  other. 

Porter  y.  Spencer,  2  Johns.  Ch.  169;  Badger 
y.  McNamara,  128  Mass.  117;  Walker  y.  Brooks, 
126  Mass.  241;  BaU  y.  Carew,  18  Pick.  28; 
Story,  Eq.  Jur.  §g  468,  496;  Dinwiddie  y. 
Bailey,  6  Ves.  141;  Cooper  v.  Bation,  12  Price, 
462;  Baily  y.  Taylor,  1  Russ.  &  M.  78;  Anh 
brose  y.  Dunmow,  9  Beay.  608;  Padwiek  y. 
Stanley,  9  Hare.  627. 16  Jur.  686;  King  y.  Bos- 
sett,  2  Tounge  &  J.  88;  Hemings  y.  Pugh,  4 
Gifl.  466, 12  W.  R.  44,  9  L.  T.  N.  8.  288;  Bar- 
ry  y.  Btevens,  81  L.  J.  Ch.  786;  Bmith  y.  Le- 
veaux,  12  W.  R.  81,  9  L.  T.  N.  8.  818;  Holmes 
y.  Eastern  Counties  R.  Co.  8  Eay  &  J.  675;  Rs 
Aberystwith  R.  Co.  7  Jur.  N.  8.  610.  664.  80  L. 
J.  Ch.  674.  4  L.  T.  N.  8.  687;  Dari/iez  y.  Clem- 
ens, 6  Beay.  166;  0*Ma/iony  y.  Dickson,  2  Sch.  S& 
Let.  400;  Foley  y.  HiU,  1  PhU.  Ch.  899,  8  Jur. 
847;  Frietas  v.  Do$  Santos,  1  Tounge  &  J.  674; 
Grafton  y.  Reed,  26  W.  Va.  487;  Linn  y.  Gunn, 
66  Mich.  447. 

Where  there  is  an  effort  to  giye  equity  juris- 
diction by  a  charge  that  accounts  are  intricate 
and  can  only  be  taken  in  a  court  of  equity,  un- 
less the  biu  shows  circumstances  and  facts 
showing  the  intricacy  of  the  account,  the  bill 
will  be  dismissed. 

Bowles  y.  Orr,  1  Tounge  &  C.  Ezch.  464; 
Padwiek  y.  Hurst^^  Beay.  676.  18  Jur.  768; 
Norris  y.  Day,  4  Younge  &  C.  Exch.  476, 10 
L.  J.  K.  8.  48;  Jones  y.  Maund,  8  Tounge  & 
C.  Exch.  847;  PhiUips  y.  PhiUips,  9  Hare.  471; 
Glennie  y.  Imri,  8  Tounge  &  C.  Exch.  486; 
Welchman  y.  Farebrother,  1  Jur.  N.  8.  126; 
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Fhtker  v.  Taylor,  8  Drew.  188;  BaTiger  v.  Qreai 
WeiUm  R  Oo.  H  R.  L.  Caa.  72;  Blyth  ▼. 
Whiffln,  27  L.  T.  N.  8.  880. 

A  oil]  in  equity  cannot  be  maintained  for 
didcovery  if  it  cannot  be  maintained  for  relief, 
unless  the  bill  diows  the  diacovery  to  be  in  aid 
of  a  suit  at  law  or  tbe  defense  of  a  salt  at  law 
actually  pending  or  about  to  be  brought,  and 
the  action  or  defense  not  frivolous. 

1  Story,  Eq.  Jur.  ed.  1879,  §§  71, 72;  Brawn 
T.  6u>ann,  85  U.  8.  10  Pet  ^  (9:  508);  MiteK- 
eU  V.  Ch-em,  10  Met  101;  Story, 
645;  Peoie  y.  Pea$e,  8  Met  895; 
5  Met  525;  Ahernd  y.  Odiome,  118  Mass.  1^1; 
WaUcar  y.  Brooki.  125  Mass.  241;  Eatkins  y. 
Burr,  106  Mass.  48;  2  Story,  Eq.  Jur.  g  1495; 
Mitf.  Eq.  PL  (Jeremy)  186;  Cooper,  Eq.  PL 
cbap.  8,  §  8,  pp.  191-192;  Dunn  y.  OoaU$,  1 
Atk.  288;  Anon.  2  Yes.  451;  OOtton  y.  Hoyt, 
1  Johns.  Ch.  547-54a 

It  is  doubtful  if  a  bill  of  diBcoveiy  can  be 
maintained,  since  parties  can  be  examined  as 
witnesses. 

Beath  y.  Brie  R  Oo,9  Blatchf .  816. 

A  bill  against  a  corporation  as  sole  defend- 
ant, or  a  bul  that  waives  answer  under  oath,  is 
not  a  bill  of  discovery. 

EuntingUmY,  Saunden,  120X1.  S.  78(80:580); 
17.  8,  V.  Wagner,  L.  R  2  Ch.  App.  Cas.  582; 
BepMie  ef  Liberia  v.  Boye,  15  Eng.  Rep. 
(Moak)  44,  L.  R  1  App.  Cas.  189;  BepMic  of 
OoitaBiea  v.  Shianger,  15  Eng.  Rep.  (Moak) 
eW,  L.  R  1  Ch.  Div.  171;  BepubUe  of  Peru  v. 
iFegvdin,  L.  R  20  Eq.  Caa.  140, 18  mg.  Kep. 
(Moak)  679. 

Bee  judicata  bears  upon  parties  and  all  thoM 
In  privity,  and  is  not  only  conclusive  as  to  aU 
matters  that  have  been  dnwn  into  the  contro- 
versy between  them  in  a  former  Judicial  con- 
troversy, but  also  conclusive  as  to  aU  matters 
that  might  have  been  litigated  in  the  prior 
litigation. 

PaeM  Oo.  v.  Qickke,  72  U.  8.  5  WalL  592 
(18:  558);  Eopkine  v.  Lee,  19  U.  S.  6  Wheat 
109(5:218);  U.  S.  BankY.  J3rt»Ky,42U.  8.  1 
How.  184  (11:  75);  Chapman  v.  Smith,  57  U. 
S.  16  How.  114  (14: 868);  nampeon  v.  Boberte, 
65  U.  8.  24  How.  288  (16:  64$;  OampbeU  v. 
Bankin,  99  U.  S.  261  (25:  485);  Baird  v.  U.  8. 
96  U.  8.  480  (24:  7(m);  Aurora  Oity  v.  Weet, 
74  U.  8.  7  WalL  82  (19:  51);  Ths  ApoUan,  22 
U.  S.  9  Wheat  862  (6:  111);  Durant  v.  Eeeeas 
Oo.  74  U.  a  7  WalL  107  (19: 154);  NaehtiOe 
etc.  R  Oo.  V.  U.  8  118  U.  8.  261  (28:  971); 
Eepbum  v.  DurOop,  14  U.  S.  1  Wheat  179 
(4:  65);  BaUanee  v.  Foreyth,  65  U.  8.  24  How. 
188  (16:  788);  Bebit  v.  Morgan,  74  U.  8.  7 
WalL  619  (19:  205);  Qould  v.  E.  <ft  0.  B.  Oo. 
91  U.  8.  526  (28:  416);  Tioga  B.  Oo.  v.  Bloee- 
burg  <ft  a  £.  Ob.  87  U.  8. 20  Wall.  187  (22: 881): 
Montgomery  v.  8amory,  99  U.  8.  482  (25:  875); 
Block  Y.  Oo.  Oomre.  99  U.  8.  686  (25:491); 
Louie  Y.  Brown  Twp.  109  U.  8.  162  (27:  892); 
PoUard  v.  R  Co.  101  U.  8.  228  (25:  840);  Lum- 
ber Co.  V.  Buehtel,  101  U.  8.  688  (25: 1074); 
Caee  v.  Beauregard,  101  U.  8.  688  (25: 1004); 
8toutY.Lye,mV.&.&H2»:i2»);  Whiteeide 
Y.  Eaedton,  110  U.  8.  296  (W:  152);  Corcoran 
Y.  Chee.  d  0.  Canal  Oo.  94  U.  8.  741  (24: 190); 
CromweU  v.  Oouniy  of  Sac,  9i  V.  8.  851 
(24:  195);  Bryan  v.  KenneU,  118  U.  a  179 
(28: 908);  U.  8.  v.  Porker,  120  U.  8. 89  (80: 601); 
Coffey  Y.  U.  8. 116  U.  a  486  (29:  684);  U.  8  v. 
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McKee,  4  DQL  128;  Merritt  v.  Campbea,  47 
CaL542. 

This  is  the  established  Jurisprudence  in  all 
the  States. 

Cunningham  v.  Aehley,  45  CaL  485;  Jcukeon 
V.  Lodge.  86  CaL  28;  Warren  v.  Cominge^  6 
Cush.  108;  8impaon  v.  Eart,  1  Johns.  Ch.  91; 
KingOand  v.  Sbalding,  8  Barb.  Ch.  841;  Gard- 
ner V.  Buekbee,  8  Cow.  120;  Burt  v.  Stemburgh, 
4  Cow.  559;  Btheridge  v.  Oebom,  12  Wend.  fM; 
Embury  Y,  Conner,  8  N.  Y.  511;  i>^  v.  Brown, 
4  N.  i!  71;  Caatle  Y.^Noyee,  14  N.  Y.  829:  Gel- 
eton  V.  Eoyt,  1  Johna.  Ch.  548;  Eoyt  v.  Geteton, 
18  Johns.  lii;Eolme$  v.  Bemeen,  7  Johns,  Ch. 
286;  BfgleitonY.  Kniekerbaeker.  6  Barb.  458;  0^ 
bury  V.  La  Farge,  2  N.  Y.  112;  Iktvoue  v.  Fan^ 
ning,  4  Johns.  Ch.  199;  Newcomb  v.  St.  Peter^e 
Church,  2  Sandf.  Ch.  686;  OtBrien  v.  Eeeney,  2 
Edw.  242;  Laneing  v.  BueeOL  18  Barb.  510; 
Burham  v.  VanZandt,  7  N.  Y.  528;  Bellinger 
V.  Craigue,  81  Barb.  584;  P(00^  v.  i^cipiv.  of 
San  Fra/ndeco,  27  CaL  675;  Stewart  v.  Stebbine, 
80  Miaa.  81;  AirAr^r  v.  Cleedand,  19  Mich.  286; 
J7a(Mk0r  V.  Eubbard,  102  Mass.  242;  IF^'te  v. 
Simondi,  88  Vt  180;  Bay  v.  FoO^  25  Ind. 
48;  1  Herman,  Estoppel  and  Res  Adjudicata,  edL 
1886, 121,  and  cases  dted  in  note  8. 

If  one  demand  less  than  is  due  him  and  do 
not  amend  his  petition  in  order  to  augment  hia 
demand,  he  shall  lose  the  overplus. 

La.  Code  Pr.  art  156;  McCaleb  v.  Fluker,  14 
La.  Ann.  816;  Brandagee  v.  Chamberlin,  2  Riob. 
(La.)  207;  Vaecoeu  v.  Pavie,  14  La.  185. 

The  rule  stated  in  article  156,  Code  Pr.  Is  the 
same  at  common  law  and  in  equity. 

BoekweU  v.  Langley,  19  Pa.  508:  Smith  v. 
Weeke,  26  Barb.  468;  Fulton  v.  Matthewe,  15 
Johns.  488:  Bickford  v.  Cooper,  41  Pa.  146; 
Logan  v.  Caffrey,  80  Pa.  196;  Wickereham  v. 
W/iedan,  88  Mo.  561;  Bancroft  v.  "^inepear,  44 
Barb.  20S«;  Guemeey  v.  Carver,  8  Wend.  ^2; 
SteinY.  The  Prairie  Boee  8  B.  17  Ohio  St  471; 
MandeviUc  v.  Welch.  18  U.  8.  5  Wheat  277  (5: 
87);  Barkedale  v.  Greene,  29  GkL  420;  Walker 
V.  .ifTief,  2  0>w.  428;  Bogere  v.  Eiggine,  57  DL 
247;  flfawWcw  v.  -Fbrd,  59  U.  8. 18  How.  420 
(15:  896);  art  2452,  La.  Civil  Code  (2427  Old 
Code). 

The  sale  of  a  thing  belonring  to  another  per- 
son is  nulL  It  may  give  tise  to  an  action  for 
damages  in  case  of  eviction  when  the  buver 
knew  not  that  the  thing  belonged  to  anoUier 
person. 

Jeannin  v.  Millaudon,  5  Rob.  (La.)  76; 
EaU  V.  NetfiU,  8  La.  Ann.  826;  Scott  v.  Feath- 
ereton,  5  La.  Ann.  806;  Civil  Code,  art  1965; 
Naeh  Y.  Johneon,  9  Rob.  (La.)  8. 

Daniel  Clark's  will  of  1811,  after  its  probate, 
was  a  muniment  of  title  warranting  possession 
by  the  occupants  of  tbe  Blanc  tract  until  ii 
was  set  aside  by  the  probate  of  the  alleged  will 
of  1818. 

Datfie  v.  Gaince.  104  U.  8. 886  (26: 757);  Allen 
Y.  Dundae,  8  T.  R.  125;  Bez  v.  Vincent,  1  Str. 
481;  WooUey  v.  Clark.  5  Bam.  &  Aid.  746; 
Wms.  Ezra.  6th.  Am.  ed.  590  (note  X);  Pack- 
man'e  Caee,  6  Co.  19;  Semine  v.  Semine,2  Lev. 
90;  Grayibrobk  v.  Fox,  1  Plowd,  282;  Thomeon 
V.  Earding,  2  EL  &  BL  680;  Parker  v.  Eeti,  I 
Ld.  Raym.  658;  Waters  y.  Stickney,12  Allen.  15; 
Pheble/  App.  15  Serg.  dt  R  89;  Kittredge  v. 
FoUom,SK.R.  98;  Stone  v.  Pueley,  28  Vt  71«c 
Steele  v.  Benn,  50  Tex.  467. 

ISl  U.  8. 


186a. 


Nbw  Orleaito  y.  CBBisncAa 


161-220 


A  warrantor,  who  is  not  in  possession,  in  the 
etent  of  recovery  on  the  covenant  of  warranty, 
only  owes  interest  from  Judicial  demand  if  the 
amoant  is  liquidated  or  from  judgment  if  the 
amount  is  unliquidated. 

MektMon  y.  BMehaud,  19  La.  867;  Daquin 
?.  CMnm,  8  La.  887,  395;  CkmoUy  v.  Bertrand, 
IS  Lb.  818;  Serman  y.  ^^rigg,  8  Martin,  K.  8. 
190;  Bimrffuignon  y.  DeMtrehan,  5  L.  A.  115. 
Tite  warrantee  has  no  right  of  action  against 
the  warrantor  until  the  warrantee  is  actually 
pot  oat  of  possession.  The  return  of  a  writ  of 
ponesBion  to  which  the  warrantor  is  not  a  party 
m  not  adequate  proof  of  actual  eviction  in  a 
nit  on  the  covenant  of  warranty. 

Bak  y.  New  OrleanM,  18  La.  Ann.  499;  M^ 
lameon  Y.Duhamel,  7  La.  286;  FUtehery.  Catel- 
ier,  10  La.  120;  Labarde  v.  Ntw  Orleani,  18  La. 
Aon.  826. 

The  owner  of  realty,  after  eviction  of  adverse 

bolder,  has  no  action  against  the  vendor  of  the 

evicted  for  rents  and  profits. 

QiUatpie  v.  CiiiaeM  Bank,  85  Ann.  779. 

Jfonrt.  Alfired  Gh>ldthwaite»and  Thorn* 

aa  ^.  Semmes*  for  appellees: 

The  case  made  hy  the  hill  is  a  case  in  equity. 

O^t  V.   JaekMn,n    Price.  721;  Duke  of 

LtOM  V.  il^  BadnoT,  2  Bro.  Ch.  888;  Duke  of 

Bnigewiier  y.  Edwards,  6   Bro.  P.  0.  868; 

Codty,  Fblgf,  1  Yem.  859;  Holder y.  Ohamr 

kff .  8  P.  Wms.  256;  Puiteney  v.  Warren,  6 

Yes.  76;  EaiMy  v.  TroU,  Cowper,  871;  CurUe 

V.  (Titftif ,  2  Bro.  Ch.  680;  Dormer  y.  Forteseve, 

t  Atk.  128;  Bennei  y.    Whitehead,  2  P.  Wms. 

M4;  (TCtmnor  y.  Spaight,  1  Sch.  &  Lef.  809; 

Wemoutky.  Bouer,  1  Yes.  Jr.  416;  Corporation 

^CarUMey.WOson,  18  Yea  Jr.  276;  m  parte 

te.  2  Yes.  Sr.  888;  Story,  Eq.  Jur.  §  67,  451; 

FowU  V.  Lawraaon,  80  U.  8.  5  Pet  508  (8: 207); 

Bipp  V.  Babifi,  60  U.  8.  19  How.  277  (15: 684); 

Aw&f  V.  Ba/rber,  62  U.  8.  21  How.  591  (16: 

taf);MitcheU  v.  Oreat  Works  MiUing  d  Mfg, 

Oft.  2  Story,  658;  Boot  v.  B.  Ch.  105  U.  8. 215 

(M:984X 

Equity  will  decree  an  account  of  rent  and 
profib  whenever  the  account  is  intricate  and 
complicated  and  therefore  not  easily  adjusted 
atkw. 

SeUon  y.  Allen,  1  Yerg.  872;  1  Maddock 
Ch.  868;  Cooper's  Eq.  PI.  184;  Ludlow  v.  Si- 
mnd,  2  Gaines,  Gas.  40;  Knotts  v.  Tarver,  8 
hh.  748;  Priniup  y.  MiteheU,  17  Qa.  558;  Hoi- 
eombe's  Eq.  85;  Biddle  v.  MandenOe,  9  U.  8. 
(Clinch.  822  (8: 114). 

Gomts  of  equity  hi  bills  for  specific  per- 
tonnance  have  liberally  fi;ranted  relief  against 
pmoitf,  when  courts  of  law  could  not  f^e  re- 
nef ,  and  treated  defendants  as  trustees  for  com- 
plsbants  where  no  privity  existed. 

Championr.  Brown,  6  Johns.  (Th.  896;  Fiy, 
Bpec  Perf.  marg.  pp.  57-61;  Foes  v.  Eaynee,  81 
Kline,  89;  Patter  v.  Saunders,  6  Hare,  1;  Boot 
t.  R.  Co.  106  U.  8.  214  (26:  984). 

When  the  Judiciary  Act  (1  Stat,  at  L.  78) 
9nks  of  a  plain,  adequate  and  complete 
leniedy  at  law,  it  refen  to  the  common  law, 
lot  to  the  statutes  of  the  States. 

BMmn  y.  OampbeU,  16  U.  8.  8  Wheat.  212 
(i'873);  Bo^  y.  Taylor,  9U.  8.  5  Cranch, 
IW  (8: 7Sy,U.8.y.  Howland,  17  U.  8. 4  Wheat. 
106(4:^ Bo^U  ▼.  Zaeharie, 81  U.  8.  6  Pet 
M8(8:5^). 
The  selier  and  warrantor,  who  took  and 
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conveyed  in  bad  faith,  is  bound  forthwith  to 
store  tne  price  to  his  vendee  and  to  acquit,  i,  e,^ 
discharge  for  him  his  liability  to  the  owner. 

Morns  v.  Abat,  9  La.  552;  Walworth  v.  51^ 
venson,  24  La.  Ann.  251;  Dowries  v.  Seott,  8  La. 
Ann.  278. 

The  party  evicted  shall  recover  the  price 
paid  to  his  warrantor,  with  interest  from  the 
date  of  eviction. 

Hale  V.  New  Orleans,  18  La.  Ann.  501;  Da- 
quin V.  Coiron,  8  La.  895;  OonoUy  v.  Bertrand^ 
12  La.  818;  Miles  y.  Bis  Oreditors,  16  La.  35. 

The  damages  allowed  will  at  least  consist  in 
placing  the  injured  party  in  the  situation  in 
which  he  would  have  been  if  the  disturbance 
had  not  occurred. 

Oray  v.  Lowe,  11  La.  Ann.  99fi:8elliek  y. 
KeUy,  11  Rob.  (La.)  150;  Eom  v.  Bayard,  11 
Rob.  (Lh,)  268;  Moore  v.  Withenburg^  18  La. 
Ann.  22. 

A  corporation  la  liable  for  the  wrongful  acta 
of  its  offlcera  and  agents. 

M'Qary  v.  Lafayette,  12  Rob.  668;  5.  0.  4 
La.  Ann.  440;  Babassa  v.  Orleans  Jvav.  Co,  6 
La.  468;  WiUb  v.  New  Orleans,  12  La.  Ann.  15; 
Qaines  v.  Nsw  Orle^nM,  78  U.  8.  6  WalL  716 
(18: 965). 

Mr,  JusUee  Bradley  deUveiad  the  opinion 
of  the  court: 

This  is  a  bin  filed  l^  Myra  Clark  Chiinea 
against  the  City  of  New  Orleans  to  recover 
the  amount,  with  interest,  of  the  fruits,  reve- 
nues and  value  for  use,  of  certain  lands  in  the 
City  at  New  Orleans,  containing  about  186 
arpents,  which  the  complainant  had  recovered 
from  various  persons  claiming  title  under  the 
city.  The  charge  is,  that  the  city  is  liable  as 
grantor  of  the  land  as  well  as  guarantor  of  the 
title,  and  ought  to  respond  for  all  the  rents  and 
revenues  of  the  property  actually  received  by 
itself  or  its  nantees,.  or  which  might  have 
been  received  by  a  Judicious  and  provident  use 
of  the  property. 

The  bill  was  filed  August  7, 1879,  and  on  the 
5th  of  May,  1888,  a  decree  was  rendered  in 
favor  of  the  complainant  for  the  sum  of 
$1,925,667.88,  with  hiterest  on  $950,110  from 
January  10th,  1881.  From  that  decree  the 
present  appeal  is  taken. 

A  brief  outline  of  the  histoiy  of  this  litiga- 
tion will  conduce  to  a  better  undentanding  of 
the  case.  Daniel  Clark,  a  prominent  citizen 
of  New  Orleans,  of  larse  wealth  and  pos- 
sessions, died  there  on  the  16tli  of  August, 
1818,  without  leaving  any  known  heirs-at-law 
nearer  than  his  moUier,  who  was  residing  at 
Qermantown,  near  Philadelphia.  A  will  was 
found  amongst  his  papen,  sealed  up  in  a  pack- 
age bearing  the  foliowing  inscription  in  his 
own  hand :  * '  This  is  my  olographic  wilk  New 
Orleans,  2001  May,  1811."  (Signed)  •'  Daniel 
Clark."  The  will  was  short,  contahiing  only 
the  following  words,  to  wit:  "  In  the  name  of 
Ood,  I,  Daniel  Clark,  of  New  Orleans,  do 
make  this  my  last  wUl  and  testament:  Im- 
primis, I  order  that  aU  my  Just  debts  be 
paid.  Second.  I  leave  and  bequeath  unto 
my  mother,  Mary  Clark,  now  of  OWmantown, 
in  the  State  of  Pennsylvania,  all  the  estate, 
whether  real  or  personal,  which  I  mav  die  pos- 
sessed of.  Third.  I  hereby  nominate  my 
friends,  Richard  Relf  and  Beverly  Chew»  my 
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•xeouton,  with  power  to  settle  everylbing  re- 
lating to  my  estate."  (Signed)  "Daniel 
ClarE"  This  will  was  duly  admitted  to  pro- 
bate, and  letters  testamentaiy  were  granted  to 
the  ^ecators  named  therein. 

The  executors  proceeded  to  take  possession 
of  the  estate,  and  disposed  of  a  large  part  of  it. 
•There  were  some  outlying  lands,  in  the  sub- 
urbs of  the  dty,  bordering  on  St.  John's 
Bayou,  that  were  not  disposed  of  until  1821, 
amongst  others  the  lands  now  in  controversy. 
Keif  and  Chew,  besides  being  executors  of 
Clark's  will,  held  a  power  of  attorney  from 
r  1  oil  ^^^  Clark,  his  mother,  dated  October  i,  1818, 
[i9<fi  |jy  which,  styling  herself  to  be  heir,  devisee 
and  legatee  of  Daniel  Clark,  she  appointed 
ihem  (Keif  and  Chew),  naming  them  as  mer- 
chants of  New  Orleans  and  executors  of  the 
will  of  Daniel  Clark,  iointly  and  severally,  as 
her  lawful  attorneys,  for  her  and  in  her  behalf 
to  take  possession  of  the  real  and  personal  es- 
tate of  Clark;  to  manage,  seU,  let,  occupy  and 
sue  for  the  same  or  anv  part  thereof;  to  collect 
moneys,  debts  and  effects  belonging  to  her  as 
.sole  legatee,devisee,  or  heir-aMaw  of  said  Clark; 
to  make  all  necessary  and  proper  acts  and  deeds 
for  conveying  any  of  the  property,  and  gen- 
erally to  do  everjrthing  that  she  coiud  do  in  the 
premises.  This  power  was  deposited  of  record 
with  John  Lynd,  a  nota^  public  of  New  Or- 
leans, on  the  22d  of  April,  1817.  By  an  act  of 
sale,  dated  80th  of  October,  1821,  Relf  and 
Chew,  in  the  name  of  Maiy  Clark,  and  by 
virtue  of  said  power  of  attorney,  after  having 
put  up  the  property  at  auction,  sold,  and  con- 
veyed to  one  £variste  Blanc,  the  highest  bid- 
der, for  the  sum  of  $4,760,  a  piece  oi  Und  de- 
scribed as  situated  on  the  Bayou  St.  John, 
contidning  about  185  superficial  arptcta  ^ual 
to  114  acres]  adjoining  the  road  of  the  Navi- 

gition,  or  Carondelet,  Canal,  the  lands  of  E. 
auchoit,  the  Broad  Street  and  Bellechaase 
Street,  etc.,  in  conformity  with  a  plan  drawn 
by  Joseph  Pili6,  city  surveyor,  on  the  20th  of 
August,  1^1;  and  they  subrogated  the  pur- 
chaser to  all  the  riffhts  of  propmy  that  Mary 
Clark  had  in  the  land,  with  right  of  seizing 
the  same. 

On  the  26th  day  of  September,  1884,  Bvarlcte 
Blanc  sold  and  conveyed  the  same  and  other 
adjoining  lands,  amounting  in  all  to  240  arpents 
[equal  to  nearly  208  acresL  to  the  City  of  New 
Oneans  for  the  sum  of  |45,000,  mi^ng  the 
cost  of  the  property  in  question  about  $25,000. 
This  purchase  was  maae  hr  the  dty  for  the 
purpose  of  controlling  the  laying  out  of  the 
streets  and  other  public  improvements  in  that 
district,  in  conformity  with  the  general  plan  of 
the  city,  and  more  for  the  public  advantage. 
No  one  at  that  time  had  any  serious  question 
about  the  validity  of  the  title.  Mrs.  Gkiines, 
then  Mrs.  Whitney,  it  is  true,  had,  with  her 
husband,  in  June  preceding,  filed  a  petition  in 
the  probate  court  in  a  pending  proceeding  on 
the  part  of  a  creditor  of  Daniel  Clark,  claim- 
ing to  be  hifl  daughter  and  heir,  and  Relf  had 
r  194]  1)^  cited  to  answer  it;  but  it  was  regarded  as 
a  visionary  claim,  and  made  no  public  im- 
pression. 

The  dty  reserved  four  or  five  blocks  of  this 

Surchase  for  public  purposes  (the  erection  of 
rainage  works,  etc.),  and  in  March,  1887,  sold 
off  most  of  the  balanc*  in  building  lota.    This 
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happened  at  a  time  when  real  estate  in  New 
Orleans  had  suddenly  risen  to  the  most  inflated 
and  fictitious  prices.  The  real  estate  craze,  in- 
deed, had  infected  large  portions  of  Uie  coun* 
try.  These  sales  were  afterwards  mostly  an- 
nulled for  defects  of  title  or' never  carried,  oot, 
and  it  would  probably  have  been  impossible 
for  the  purchasers  to  have  responded  for  the 
extravagiaint  prices  agreed  to  be  paid.  lii  some 
cases  they  were  six  or  seven  times  the  nor- 
mal value  of  the  property.  According  to  the 
proe^  terbal  of  the  auctioneers,  the  aajudica- 
tions  amounted  to  the  enormous  sum  of  over 
$600,000,  and  the  sales  of  the  lots  and  squares 
involved  in  the  present  case  amounted  to 
$558,460;  but,  as  before  remarked,  the  whole 
tfansaction,  except  with  regard  to  a  few  par- 
cels, fell  through,  and, the  property  came  Irack 
into  the  city's  hands.  Yet  the  amount  of  these 
sales  forms  the  basis  of  the  exceedingly  large 
decree  in  this  case.  The  same  property  after- 
wards, about  1848,  was  again  put  up  at  auc- 
tion, and  the  property  now  in  question  brought 
only  about  $100,000,  including  some  of  the 
orijonal  soles  not  annulled, — being  less  than 
one  fifth  of  the  nominal  amounts  bid  at  the 
first  sale.  This  property  afterwards,  by  a  long 
process  of  litigation,  was  recovered  by  Mrs. 
Gaines  as  the  heir  and  devisee  of  Daniel  Clark 
under  a  late  discovered  will,  and  the  tenants 
were  ousted,  and  this  suit  was  brought,  as  be- 
fore stated,  to  recover  from  the  city  the  entire 
rents  and  revenues  of  the  proper^  from  the 
time  of  its  purchase  from  Evari^  Blanc.  The 
decree  in  tne  case,  where  there  was  no  proof  of 
actual  rents  and  revenues  recdved  by  the  dty 
or  its  grantees  (as  was  the  case  wherever  and  as 
long  as  the  particular  property  was  unim- 
proved) charges  the  city  nve  per  cent  per  an- 
num on  the  amount  of  the  sales  of  1887,  from 
that  time  to  the  date  of  the  decree  (46  years), 
and  interest  on  that  yearly  five  per  cent  from 
the  time  it  accrued,  making  the  amount  of  rev- 
enues, in  many  cases,  more  than  400  per  cent 
of  the  said  sales.  In  this  way  the  amount  of 
rents  and  revenues  on  unimproved  property, 
with  the  interest  thereon  to  the  10th  of  Janu- 
ary, 1881,  is  figured  up  at  $1,848,959.91;  in 
aiuiition  to  which  the  decree  awards  the  com- 
plainant the  sum  of  S676,707.92  for  the  rev- 
eDu<«  of  the  improved  property  while*  in  the 
hands  of  grantees  of  the  city;  making  a  total 
decree  of  $1,925,667.88.  with  interest  to  accrue 
from  Januarv  10, 1881,  on  the  sumof  jmO,110 
(the  assumecT  principal)  until  paid.  The  mas- 
ter had  allowed  but  70  per  cent  of  the  amount 
of  the  sales  of  1887  as  ine  basis  of  calculation, 
but  the  court  in  its  final  decree  deemed  it 
proper  to  add  on  the  other  80  per  cent. 

The  connection  of  Mrs.  Cfaines  with  this 
property  arose  as  follows:  In  the  early  part  of 
the  present  century  one  Samud  B.  Davis,  gen- 
erally known  as  Colonel  Davis,  resided  in  Kew 
Orleans,  and  in  1812  removed  to  Philadelphia, 
and  afterwards  to  Wilmington  in  the  State  of 
Delaware.  In  the  War  of  1812  he  had  some 
command  in  the  defense  of  the  Delaware  coast. 
One  of  the  members  of  his  family  was  a  young 
girl  named  Myra,  who  passed  as  his  daughter; 
bat  some  of  Dtniel  Clark's  intimate  friends, 
including  Colonel  Davis,  were  aware  that  the 
girl  was  acknowledged  by  CHark  to  be  his 
daughter,— natural  daughter,  as  generally  mip- 
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roaed.  Sbe  had  been  bom  in  New  Orleans  in 
1805  or  180C,  and  placed  in  Davis*  family,  who 
was  an  intimate  friend  of  Clark.  Her  mother 
was  ft^  Zuliroe  Carriere,  hut  at  the  time  of  the 
child's  birth  was  called  Madame  Des  Grange, 
baving  been  married  to  a  man  of  that  name. 
In  ItiOS  she  had  had  a  previous  child  by  Clark, 
named  CaroHoe,  who  was  bom  in  Philadelpbia 
ttnd  educated  there  and  in  Trenton,  at  Clark's 
expense,  his  iMrtner  and  agent  in  Philadelphia, 
Mr.  Daniel  W.  Coxe,  having  charge  of  her. 
This  daughter  afterwards  married  a  man  by 
the  name  of  Barnes.  After  the  birth  of  her 
tni  daughter,  Zulime,  or  Madame  Des  Orange, 
retumea  to  New  Orleans,  and  Myra  was  bom 
there.  This  child  was  taken  into  the  familv  of 
Colonel  Davis,  as  before  stated,  and  passed  as 
1  his  daughter.  On  the  18th  of  September,  1832, 
she  was  married  to  Mr.  William  Wallace  Whit- 
ney at  Delamore  Place,  State  of  Delaware 
(Colonel  Davis*  residence),  as  the  daughter  of 
Colonel  Davis.*  Mr.  Whitney  having  died  in 
18S7,  she  afterwards,  in  1889,  marricu  Genend 
Edmund  P.  Gaines.  She  always  asserted  that, 
up  to  the  time  of  her  marriage  to  Whitney, 
she  was  wholly  ignorant  of  her  true  paternity. 
Her  claim  to  be  entitled  to  the  property  of 
Daniel  Clark  rests  on  two  grounds:  flnt,  that 
the  was  his  legitimate  daughter;  neond,  that 
be  made  a  wiU  shortly  before  his  death,  in 
1813  (which,  however,  was  lost  or  destroyed), 
in  which  he  declared  her  to  be  his  legitimate 
daughter  and  bequeathed  to  her  all  his  estate, 
subiect  to  the  payment  of  certain  legacies.    % 

The  first  daim,  that  she  was  the  legitimate 
daughter  of  Daniel  Clark,  was  based  on  the 
allegation  that  he  was  married  to  her  mother, 
Zuhme  Carriere.  or  Madame  Des  Grange,  at 
Philadelphia  in  1802  or  1808.  This  supposed 
marriage  is  testified  to  by  Zulime's  sister,  Mad- 
ame Kspau,  who  says  that  Mr.  Clark  desired 
it  to  be  kept  secret,  liecause  Zulime's  husband, 
Des  Grange,  was  still  living.  This  was  true; 
but  against  that  it  is  alleged  that  he  (Des 
Grange)  had  another  wife  li^ng  when  he  mar- 
ried zulime,  so  that  his  murriacre  witti  her  was 
void.  Proceedings  were  undertaken  in  the 
ecclesiastical  couit,  at  New  Oricans,  in  Sep- 
lember,  1802,  to  convict  Des  Granite  of  big- 
amy, but  they  failed  and  he  was  dischargea. 
The  validity  of  Zulime's  marriage  to  Clark, 
therefore,  in  the  last  of  1802  or  beginning  of 
1803  (if  they  were  married),  depended  on  the 
fact  of  Des  Grange  being  a  married  man  when 
be  married  Zulime,  which  was  in  1794.  On  this 
point  considerable  evidence  of  a  conflicting 
character  was  taken. 

Meantime  Daniel  Clark,  in  1806  or  1807. 
paid  his  addresses  to  a  Miss  Caton,  of  Balti- 
more, and  in  August,  1808,  Zulime  married  a 
Dr.  Gardette,  of  Philadelphia — proceeding, 
1  both,  whidi  seemed  to  many  persons  inconsist- 
^  ent  with  the  marriage  of  Clark  and  Zulime  in 
1803.  Her  sister's  explanation,  however,  was 
that  Zulime  was  indignant  that  Clark  delayed 
to  acknowledge  her,  and  that  he  paid  his  ad- 
dresses to  another  lady. 

^Marriage  notice  in  the  PhUadelTphia  Qazette  of 
September  17, 1882:  ** Married.— On  Thursday  even- 
iniTt  the  18th  inst^  at  Delamore  Place,  Del.,  by  the 
Bev.  Mr.  Pardee.  William  Wallace  WhltDoy,  jRsq., 
of  New  York,  to  Mias  Myra  E.,  dau^rhter  of  Colonel 
temuel  B.  Davii^** 
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This  is  the  general  result  of  the  allegation  of 
Zulime's  marriage  with  Daniel  Clark.  It  is 
clear  from  the  evidence  of  some  of  his  confi- 
dential business  friends  that  they  gave  it  no 
credence.  But  a  majority  of  this  court,  in 
Oaines  v.  Bennen,  65  U.  8.  24  How.  558 
[16:  770],  and  Gaines  v.  Ifew  Orleans,  78  U.  8. 
6  Wall.  642  [18:  950],  were  satisfied  from  the 
evidence  that  they  were  married  in  1802  or  1808, 
and  that  Zulime  was  free  to  marry  at  the  time. 
Of  course,  we  are  bound  by  that  decision  in 
this  case,  as  the  City  of  New  Orleans  was  a 
party  or  privy  in  those  cases. 

The  other  ground  on  which  Mrs.  Gaines' 
claim  rests  is  the  supposed  will  which  Daniel  ' 
Clark  made  shortly  before  his  death,  in  1818. 
No  copy  of  such  will  was  ever  found;  but  the 
testimony  of  certain  persons  intimate  with 
Clark  was  adduced,  to  the  effect  that  they  saw 
such  a  will  in  his  hands,  and  knew  it  to  be  in 
his  handwriting,  and  either  read  it  or  heard 
him  state  the  contents  of  it,  and  heard  liim  de- 
clare that  he  intended  it  to  be  his  last  will; 
and  from  this  tpstimony  the  will  on  which  the 
whole  claim  of  Mrs.  Gaines  really  turns  was 
reduced  to  writing  and  admitted  to  probate  in 
the  state  courts  of  Louisiana,  and  the  courts  of 
the  United  States  considered  themselves  bound 
by  that  decision.  It  is  true  that  the  Louisiana 
courts  have  since  decided  against  the  will  and 
revoked  the  probate;  but  their  decision  has 
been  set  aside  by  this  court,  because  Mrs. 
Gaines  had  applied  to  have  the  cause  removed 
to  l^e  United  States  Circuit  Court,  and  the 
court  of  the  State  had  refused  to  allow  such 
removal.  The  case  was  afterwards  tried  by  the 
Circuit  Court  of  the  United  States,  and  that 
court  made  a  decree  confirming  the  probate  of 
the  will.  This  decree  was  made  on  the  80th 
of  April,  1877,  at  the  same  time  with  decrees 
in  two  other  cases  against  various  possessors  of 
the  property  in  question,  which  will  be  noted 
hereafter. 

All  this  was  the  outcoiii3  of  a  long  series  of 
litigation  on  the  subject  of  Mrs.  Gaines'  claim 
Her  first  appearance  in  the  courts,  and  the 
first  notice  that  anyone  hod  of  her  claim, 
was  her  filing  a  petition  with  her  husband,  W. 
W.  Whitney,  as  before  stated,  on  the  18th  of 
June,  1834  (21  years  after  Clark's  death),  in  the  [  ios| 
Probate  Court  of  New  Orleans,  in  a  certain 
proceeding  instituted  by  one  Sbaumburg,  a 
creditor  of  Clark,  against  his  executors  for  not 
executing  the  will  and  settlinff  up  the  estate. 
In  this  petition  she  claimed  to  be  the  child  and 
only  heir  of  Daniel  Clark,  and  prayed  that  the 
will  of  1811  might  be  annulled  and  set  aside, 
and  that  she  might  be  declared  the  heir  of 
Clark,  and  that  the  executors  of  the  will  of  1811 
might  be  decreed  to  deliver  up  to  her  the  pos- 
session of  all  the  property  belonring  to  the 
estate.  She  allc^d  that  Clark  had  made  an- 
other win  makm^  her  his  sole  heir ;  but 
made  no  application  concerning  it.  After 
some  litigation  the  plaintiff,  Shaumburg,  was 
nonsuited  in  June,  1836,  and  that  proceeding 
was  ended. 

In  July  of  the  same  year  (1836)  Myra  and 
her  husband.  Whitney,  filed  a  bill  in  the  Cir- 
cuit Court  of  the  United  States  for  Louisiana 
against  Relf  and  Chew,  the  executors  of  the 
will  of  1811.  and  against  the  heirs  of  Maij 
Clark  (Daniel's  mother— who  had  died  fai  1828) 

103 


101-220 


SUFBEME  COUBT  OP  THE  USITED  STATES. 


Oct.  Term^ 


and  against  the  occupants  of  the  various  tracts 
of  land  of  which  Clark  died  seised,  amongst 
others,  aeainst  the  City  of  New  Orleans  as  oc- 
cupant of  the  Blanc  tract  of  185  arpents;  and 
firaving  for  the  establishment  of  the  will  of 
818,  which  she  alleged  had  been  made  and 
left  by  Mr.  Clark  and  had  been  destroyed;  and 
that  it  might  be  decreed  that  the  will  of  1811 
was  revoked  by  the  will  of  1818  and  was  void; 
and  that  it  mi^t  be  further  decreed  that  she, 
Myra,  was  the  legitimate  child  of  said  Clark, 
and  that  he,  Clark,  was  the  lawful  husband 
of  her  mother,  Zulime  Carriere;  and  that  all 
the  sales  of  real  and  personal  property  and 
slaves  of  said  Clark  made  by  Relf  and  Chew 
were  null  and  void;  and  that  Uie  occupants  and 
possessors  of  the  real  estate  and  slaves  should  de- 
fiver  up  the  same  to  the  complainant  with  all  the 
rents,  profits  and  issues  thereof,  and  for  an  ac- 
counting, etc  This  suit  was  pending  in  the 
drcuit  court  and  in  this  court  until  1852.  Dif- 
ferent phases  of  it  will  be  found  reported  in 
88  U.  8. 18  Pet.  404  £10: 221];  40  U.  fi.  15  Pet. 
9  [10:6421;  48  U.  8.  2  How.  619  [11:402];  47 
U.  8.  6  How.  550  [12: 558]. 

The  circuit  court  in  the  case  of  Oaine$  v. 
Chew,  48  U.  8.  2  How.  619  [11: 402],  was  di- 
vided in  opinion  on  three  points:  1,  whether 
the  bill  was  multifarious  or  not;  2,  whether 
the  court  had  Jurisdiction  of  the  case  without 
probate  of  the  will  of  1818;  8,  whether  the  case 
was  one  of  equity  or  law.  This  court  held:  1, 
that  the  bill  was  not  multifarious,  being  against 
the  executors,  Relf  and  Chew,  and  those  who 
claimed  under  them;  2,  that  no  claim  could  be 
based  on  the  will  of  1818  until  it  was  admitted 
to  probate,  and  the  probate  of  the  first  will  was 
revoked,  and  that  tne  circuit  court  had  no  Ju- 
risdiction for  this  purpose;  8,  that  the  discovery 
sought  by  the  bill  was  sufficient  to  ^ve  the 
coiurt  of  chancenr  Jurisdiction.  This  decision 
was  rendered  In  1844.  Meantime  Mr.  Whitney 
had  died  in  1887,  and  Myra  was  married  to 
General  Edmund  P.  Gaines  in  1889,  who  died 
in  June,  1849;  the  suit  being  revived  as  occasion 
reouired. 

Proceedings  were  carried  on  separately 
against  one  of  the  defendants,  named  Patter- 
son, in  the  circuit  court,  and  a  decree  was  ob- 
tained there  in  1840  in  favor  of-  the  complain- 
ants, requiring  Patterson  to  surrender  the  prop- 
erty claimed  by  him.  On  appeal  to  this  court 
the  decree  was  reversed,  and  a  decree  was 
made  establishing,  as  against  Patterson,  the 
validity  of  Clark^  marriage  with  Zulime  Car- 
riere, the  legitimacy  and  heirship  of  Myra,  and 
her  title  as  forced  heir  to  four  fifths  of  the 
property  held  by  Patterson,  notwithstanding 
the  will  of  1811.  The  other  defendants  have 
always  insisted  that  this  case  was  a  collusive 
one.  The  decree  of  this  court  was  rendered 
early  in  1852,  and  the  case  is  reported  as  Pat- 
Urmm  v.  Oainet,  47  U.  8.  6  How.  560  [12: 
5581. 

Thus  far,  thirty-nine  years  after  Clark's 
death,  only  one  piece  of  property  had  been  re- 
covered: but  declarations  of  the  majority  of  this 
court  were  made  that  gave  the  complainants 
great  encouraffement  to  continue  the  litigation. 

As  none  or  the  parties,  except  Patterson, 
were  bound  by  the  decision  against  him  on  the 
legitimacy  question,  and  as  it  was  a  questiop 
attended  with  some  difiSculties.  it  was  deemed 


important  by  Mrs.  Gaines,  and  her  coimsel,  i! 
possible,  to  have  the  will  of  1818  established  by 
probate  proceedings  in  Louisiana.  The  next 
move  was  in  that  direction.  In  January,  1855, 
a  petition  for  that  purpose  was  filed  by  her  in 
the  proper  probate  court  in  New  Orleans.  In 
March    following    iudgment    was    rendered 

g;ainst  the  will,  ana  denying  probate.  But  in 
ecember,  1855,  a  decision  was  rendered  by 
the  Supreme  Court  of  Louisiana,  on  appeal, 
establishing  the  will  in  the  form  contendea  for 
by  Mrs.  Gaines,  and  a  decree  was  entered  to 
that  effect  on  the  26th  of  Februaiy,  1856. 
This  was  more  than  forty-two  yean  alter  the 
death  of  Mr.  Clark. 

The  decree  of  probate  thus  obtained  was  of 
limited  effect  It  bound  none  but  those  who 
were  parties  to  the  proceeding.  The  City  of 
New  Orleans  and  Relf,  surviving  executor  of 
the  will  of  1811,  applied  for  leave  to  intervene 
in  the  case;  but  leave  was  refused.  Ah  attor- 
ney was  appointed  to  represent  the  absent  rela- 
tives. But  the  probate  of  the  will  enabled 
Mrs.  Gaines  to  take  her  stand  upon  it  in  the 
courts  of  the  United  States^  and  to  avail  herself, 
until  it  was  successfully  assailed,  of  the  statue 
which  it  gave  her,  ty  express  declaration,  ae 
the  leiritimate  child  and  sole  heir  and  legatee 
of  Daniel  Clark. 

ImmedUtely  after  probate  of  the  will  was 
thus  obtained,   new    litigation   was  started 

rinst  the  parties  in  possession  of  the  property 
Daniel  Clark,  aU  the  suits  heAng  bills  Id 
equity.  First,  a  bill  was  filed  by  Mrs.  Gainea 
against  Francois  Dusnan  De  la  Croix  to  recover 
the  slaves  left  by  Clark,  which  were  purchased 
by  De  la  Croix  from  the  executors.  Next  a 
bill  was  filed  December  22,  1856,  by  Mrs. 
Gaines  against  the  City  of  New  Orleans  and 
four  other  persons,  charging  the  citv  as  pos- 
sessed of  the  whole  240  arpents  before  men- 
tioned, being  the  entire  tract  sold  to  the  dty 
by  Evariste  Blanc,  including  the  186  arpents 
now  in  question.  Lastly,  a  mil  was  filed  March 
27th,  1857,  against  Lizardi,  EgaAa,  81idell» 
Hennen  and  fourteen  others,  as  possessors  re- 
spectively of  the  several  lots  contained  in  a 
square  between  Poydras  and  Perdido  Streets  in 
Now  Orleans,  but  not  embracing  any  of  the 
Blanc  tract. 

The  bills  in  these  three  cases  were  dismissed 
by  the  circuit  court  by  simultaneous  decrees 
rendered  by  Judge  McCaleb,  on  the  17th  of 
April,  1858.  These  decrees  were  appealed  to 
this  court,  and  were  severally  reversed,  and  the 
claim  of  Mrs.  Gaines  was  sustained  by  a  ma- 
jority of  the  court 

In  the  last  case,  that  of  Oaine$Y,  Lieardi 
and  othere,  decided  in  January,  1861,  and  re- 
ported in  65  U.  8.  24  How.  558  [16: 770],  under 
the  name  of  Oaijiee  v.  Hennen.  OhUf  JueUee 
Taney  and  Juetieee  Catron  and  Grier  disBented. 
In  the  other  t^o  cases,  Oainee  v.  Nim  Orleane 
and  Oainee  T,Dela  Or&ix,  decided  in  January, 
1868,  and  reported  in  78  U.  8.  6  Wallace,  66. 
719  [18: 950,  965],  Jueiieee  Grier,  Swayne  and 
Miller  dissented.  In  consequence  of  the  ab- 
sence of  a  Justice  of  the  supreme  court  at  the 
circuit  court  holden  at  New  Orleans,  and  the 
district  Judge  being  interested,  the  judgments 
were  not  entered  there  on  the  mandates  until 
Mgr.  187L 

The  lands  recovered  were  generally  sorren* 

1S1  D.  & 


[800] 


[aoii 


1883. 


New  Obleanb  y.  Chbibtica8. 


191-2»> 


dcxed,  ftnd  where  do  settlements  were  made 
Rferences  were  ordered  to  ascertain  and  take 
•oooant  of  the  rents  and  revenues— but  only 
fire  squares  of  the  Blanc  tract  were  recovered, 
beiiig  all  that  remained  in  the  possession  of 
the  d^.  The  circuit  court,  following  the 
declarations  of  the  supreme  court,  held  that 
the  defendaDta  were  possessors  in  bad  faith — 
that  is,  that  they  were  chargeable  with  notice 
of  Belf  and  Chew's  want  of  authority  to  sell 
the  lands  in  question,  and  that  this  deprived 
them,  under  the  law  of  Louisiana,  of  the  ben- 
efit of  prescription,  and  made  them  accountable 
for  aD  the  rents  and  revenues  from  the  time 
their  respective  possessions  commenced.  This 
opeimted  as  a  great  hardship;  for,  although 
technically  possessore  in  bad  foith,U>e  defend- 
ants really  and  in  truth  supposed  their  titles  to 
be  Tslid.  The  circuit  court  also  decided  in  the 
case  mdnst  the  city,  that  the  latter  was  not  re- 
sponsible for  rents  und  revenues  except  whilst 
in  actual  possession  of  the  property;  and  as  the 
dtj  bad  sold  off  the  greatest  portion  of  the 
Blanc  tract,  and  had  only  retained  possession 
of  the  square  on  which  the  drainage  machine 
was  located  and  four  other  vacant  squares,  a 
reference  was  ordered  to  ascertain  the  amoimt 
of  rents  and  revenues  derived  from  those  por- 
tions and  from  the  residue  of  the  whole  tract 
whilst  it  remained  in  the  city's  hands  The 
master  estimated  the  rents  and  revenues  de- 
rived from  the  drainage  machine  in  several 
different  ways,  resulting  in  different  amounts, 
the  lowest  being  12,40(1  a  year  for  the  preced- 
^  inff  86  years,  which,  with  interest  ana  after 
*1  deducting  expense  of  repairs,  amounted  to 
tl2&jM?J9.  He  further  reported  that  no 
rents  or  revenues  were  derived  from  the  four 
Tscant  agoarsB  or  from  the  residue  of  the  prop- 
city  whilst  in  the  dtfa  possession.  A  decree 
was  rendered  for  the  amount  reported,  and  was 
afterwards  affirmed  by  this  court  in  the  case  of 
lieto  OrUanM  v.  Oainei,  82  U.  S.  15  Wall.  624 
[21 :215].  The  principle  established  in  that  case, 
tbaX  the  dty  was  not  responsible  for  rents  and 
revenues  except  during  the  time  of  its  actual 
possession,  will  have  a  bearing  on  one  of  the 
branches  of  the  present  case  hereafter  con- 


After  the  settlement  of  Mrs.  Gaines*  general 
claim  in  her  favor  in  the  cases  of  Oai:he$  v. 
Bennen,  Oaine$  v.  JVino  Orleans,  and  Oaines  v. 
l>e  la  Croix,  she  commenced  other  suits  ai^inst 
the  actual  possessors  of  the  property  of  Daniel 
Clark.  On  the  22d  of  November,  1865,  she 
filed  a  biU  against  P.  H.  Monsseaux  and  over 
120  other  persons  alleged  to  be  inpossession  of 
various  lots  that  belonged  to  said  Clark,  includ- 
ing portions  of  the  Blanc  tract  sold  to  the  dty 
as  aforesaid.  On  the  12th  of  February,  1870,  she 
filed  another  biU  against  P.  F.  Aguelly  and 
over  800  other  persons  alleged  to  be  in  posses- 
sion of  other  lots  bdonging  to  said  Clark,  in- 
dudinff  other  portions  of  the  Blanc  tract.  On 
tbeSOtnof  April,  1877,  decrees  were  entered 
>  in  these  suits  in  accordance  with  the  previous 
decisions,  and  references  were  made  to  a  mas- 
ter to  asciertain  the  amount  of  rents  and  rev- 
enues doe  from  the  various  puties.  In  the 
former  case  rents  and  revenues  were  reported 
to  be  due  from  108  different  parties  occupying 
lots  on  the  Danid  Clark  portion  of  the  Blanc 
tract,  amounting  in  the  aggregate  to  9471,886.- 
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54;  in  the  latter  case  rents  and  revenues  were 
reported  due  from  88  different  parties  occupy- 
ing lots  on  said  tract,  amounting  in  the  aggre- 
fate  to  $45,212.80.  The  total  of  both  was 
517,049.84.  These  sums  included  interest  to 
the  time  of  the  accounting  in  each  case,  at  dif- 
ferent dates  in  the  years  1877,  1878  and  1879. 
The  property  was  generally  improved  property, 
and  the  parties  were  charged  for  the  time  they 
occupied  it  the  full  amount  of  rents  and  rev- 
enues received  or  that  might  have  been  re- 
ceived. These  amounts  with  interest,  contin- 
ued to  January  10,  1881  were  hiduded,  with- 
out alteration,  in  the  decree  in  the  present 
case.  They  were  regarded  as.in  the  nature  of  re$ 
judicata. 

There  was  another  suit  determined  by  the 
circuit  court  at  the  same  time  with  those  Just 
referred  to.  This  was  the  case  of  Joseph 
Fuentes  and  74  other  persons.including  the  Oilp 
oflfew  Orleans  v.  Mrs,  Gaines,  instituted  ]^y 
<7,  1869,  in  the  Probate  Court  of  New  Orleans, 
to  revoke  the  will  of  1818,  and  to  recall  the 
probate  thereof.  Mrs.  Qaines  applied  to  re- 
move the  case  to  the  Circuit  Court  of  the 
United  States,  but  the  state  court,  as  before 
stated,  refused  to  relinquish  Jurisdiction,  and 
on  the  4Ui  of  December,  1871,  rendered  a  de- 
cree revoking  the  probate  of  that  will.  This 
decree  was  affirmed  in  February,  1878,  in 
a  very  elaborate  opini6n  by  the  Supreme 
Court  of  Louisiana;  but  the  decree  of  that 
court  was  reversed  by  this  court  in  Mareh, 
1876,  on  the  ground  that  the  case  should  have 
been  removed.  Qaines  v.  Fuentes,  92  U.  S.  10 
[28:524].  The  circuit  court  afterwards,  on 
the  80th  of  April,  1877,  rendered  a  decree  to 
the  effect  that  the  will  was  duly  probated  bv 
the  Louisiana  court,  in  1855,  and  upon  sum- 
dent  legal  and  truthful  testimony. 

Finally,  the  present  suit  was  commenced  by 
a  bill  filed  August  7th,  1879,  as  before  stated, 
for  the  purpose  of  compelling  the  City  of  New 
Orleans  to  respond  for  all  the  rents,  fruits,  rev- 
enues and  profits  of  the  whole  185  arpents  of 
Clark's  land  purchased  of  Evariete  Blanc  in 
1884,  from  the  time  of  such  purchase  until  the 
time  of  bringing  the  suit,  except  those  which 
had  been  accounted  for  in  the  suit  of  Gaines 
V.  City  of  New  Orleans  hetore  referred  to. 

The  comolainant's  claim  in  this  suit  is,  that 
the  City  of  New  Orleans,  as  unlawful  possessor 
and  vendor  of  the  property,  is  primarily  re- 
sponsible in  the  same  manner  and  to  the  same 
extent  as  it  would  have  been  if  it  had  never 
sold  any  part  of  it,  but  had  remained  in  posses- 
sion of  the  whole  from  the  time  of  its  purchase 
to  the  present  time.  The  argument  is,  that 
the  dty,  as  vendor,  put  its  grantees  into  posses- 
sion, and  thus  enabled  them  to  keep  the  com- 
plahiant  out  of  possession,  and  is,  therefore,  re- 
sponsible as  principal,  and  not  merely  ab  ourety 
or  guarantor  of  its  grantees;— ^though  the 
latter  position  is  also  assumed.  Its  liability  as 
prindpal  is  asserted  as  a  fundamental  proposi- 
tion on  which  the  case  may  be  safely  rested. 

Another  principle  invoked  and  applied  is, 
that,  inasmuch  as  the  City  of  New  Orleans 
claimed  the  property  under  the  sale  of  Relf  and 
Chew,  although  claiming  it  through  the  me- 
dium of  Evanste  Blanc,  it  was  a  possessor  in 
bad  faith,  and,  as  such,  accountable,  not  onlv 
I  for  the  rents  and  revenues  actually  received., 
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but  for  all  that  might  have  been  received  by 
the  moat  provident  management  of  the  prop- 

The  manner  in  which  theae  aaaumed  princi- 
ples of  law  have  been  applied  by  the  court  be- 
low in  the  disposition  of  the  case  will  be  con- 
sidered hereafter. 

As  already  stated,  the  amoimt  of  the  decree 
pronounced  asainst  the  city  was  $1,925,667.88, 
of  which  $1,848,969.91  was  for  rents  and  rev- 
enues of  unimproved  property.  The  remainder, 
$576,707.92,  was  for  rents  and  revenues  of  im- 
proved and  unimproved  property  found  due 
from  the  defendants  in  the  suits  of  Oaines  v. 
Mansseaux  et  at,  and  Gaines  v.  AgneUy  et  cU,, 
before  referred  to  -  the  amount  being  somewhat 
increased  by  additional  interest.  The  parties 
in  those  cases  relied  on  the  dty  to  protect  them, 
and  appear  to  have  let  things  take  pretty  much 
their  own  course. 

As  the  complainant  was  allowed,  in  her  first 
suit  against  the  City  of  New  Orleans,  before 
referred  to,  to  recover  all  rents  and  revenues 
received  by  the  city  from  each  portion  of  the 
Blanc  tract  derived  from  Clark's  estate  whilst 
it  was  in  possession  thereof,  the  complainant, 
in  her  claim  before  the  master  in  the  present 
case,  waived  all  rents  and  revenues  arising 
from  the  tract  prior  to  March  10th,  1887,  the 
time  when  the  auction  sale  was  made  as  before 
mentioned;  but  claimed  that  there  had  been 
no  adjudication  or  recovery  against  the  city  for 
{209]  any  such  rents  and  revenues  after  that  date, 
except  for  the  five  squares  referred  to  io  that 
former  suit;  and  hence  she  claimed  an  account 
for  all  rents  and  revenue!  accruing  after  the 
10th  of  March,  1887,  except  with  regard  to  the 
said  five  squares,  and  some  few  other  lots 
specially  designated  which  do  not  require  at- 
tention here. 

The  master,^  "^erefore,  in  taking  his  account, 
assumed  that  nw  account  of  rents  and  revenues 
had  ever  been  rendered  by  the  dty  after  the 
said  10th  day  of  March,  1887,  except  as  afore- 
said, and  proceeded  to  charge  it  with  the  en- 
tire rents  and  revenues  of  all  the  land  in  the 
whole  tract  (except  as  aforesaid),  from  the  said 
date  to  the  time  of  making  the  report,  without 
regard  to  the  question  whether  the  city  or  its 
grantees  were  in  actual  possession  or  not.  The 
rents  and  revenues  thus  charged  against  the 
dty  for  unfanproved  land  were  not  rents  and 
revenues  actually  recdved,  but  fictitious  rents 
and  revenues,  assessed  at  the  rate  of  5  per  cent 
per  annum  on  70  per  cent  of  the  amount  of  the 
inflated  sales  of  1887,  with  interest  thereon  to 
the  time  of  making  the  report,  that  bdn^  what 
the  master  deemed  a  fahr  equivalent  of  what 
the  property  ought  to  have  produced.  We 
shall  see  hereafter  that  the  court  added  to  this 
estimate  interest  on  the  other  80  per  cent  of  the 
amount  of  said  sales. 

From  the  reports  of  the  master  we  are  led  to 
understand  that  the  amounts  found  due  from 
the  defendants  in  the  other  suits,  aggregatinff, 
with  interest,  $576,707.92,  as  above  stated, 
were  estimated  and  made  up  on  the  same  prin- 
ciples which  were  followed  with  regard  to  the 
unimproved  property;  not  by  taking  merelv 
the  actual  rents  and  revenues  received,  out  add- 
ing Uiereto  fictitious  amounts  which  it  was 
supposed  might  have  been  received  by  provi- 
dent management,  and  bv  interest  on  hypo- 
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thedcal  values  in  the  absence  of  other  evidence 
of  income. 

Now,  in  relation  to  the  prindples  before  re- 
ferred to,  on  which  the  complamant  contends 
that  her  case  may  be  restea,  and  which  the 
court  seems  to  have  adopted,  we  have  the  fol- 
lowing observations  to  make.  The  first  prop- 
osition is  that  the  City  of  New  Orleans  is  pq- 
marily  liable  for  all  the  rents  and  revenues  of 
the  entire  tract  derived  from  the  Clark  estate 
and  purchased  from  Evariste  Blanc,  for  the  en-  [210] 
tire  period  since  1887,  down  to  the  time  of  the 
decree.  Leaving  out  of  view,  for  the  present, 
the  secondary  liability  to  which  the  city  may 
be  equitably  bound  to  respond  on  its  warranty 
of  title  to  Its  grantees,  is  it  true,  in  point  of 
law,  that  the  citv  is  primarily  liable  in  the  man- 
ner above  stated,  with  re^d  boUi  to  the  time 
when  it  had  possession  itself,  and  also  to  the 
time  when  its ^pm tees  had  the  possession?  The 
contrary  of  this  proposition  was  distinctiv  de- 
dded  by  the  circuit  court  in  the  case  of  (faines 
V.  New  Orleans,  and  its  decision  was  affirmed 
by  this  court  in  New  Orleans  v.  Gaines,  82  U. 
8.  15  Wall.  625  [21:  21S\.  It  <8  true  that  the 
complainant  acquiesced  in  the  decision  of  the 
circuit  court  in  that  case,  and  did  not  appeal; 
but  that  only  left  the  decision  standing  as  a 
precedent  against  her,  all  the  more  effective  for 
such  acquiescence. 

The  common  law  certainly  does  not  recog- 
nize any  such  rule  as  that  contended  for.  The 
person  who  receives  the  rents  and  profits  is  the 
only  person  who  is  to  respond  for  them.  It 
was  even  made  a  question  in  Doe  v.  Uarhw,  12 
Adol.  A  El.  40,  and  in  Doe  v.  Challis,  17  Q.  B. 
166,  whether  the  landlord  of  a  tenant  in  pos^ 
session  was  liable  for  mesne  profits.  Alter 
argument  it  was  dedded  that  he  was.  But  the 
reason  of  this  is  obvious;  the  tenant's  posses- 
sion is  the  possession  of  his  landlord.  It  is  true 
that,  by  the  ancient  law,  where  there  was  an 
entire  disseisiij,  the  estate  was  deemed  out  of 
the  disseisee  for  the  time  being,  and  no  intru- 
sion upon  the  land  was  a  trespass  against  him; 
and,  tnerefore,  a  grantee  of  the  disseisor,  or  a 
second  disseisor,  was  not  responsible  to  the 
true  owner  at  all,  who  had  to  look  to  his  im- 
mediate disseisor  for  damages  in  an  assize. 
(Hob.  98.)  But  the  modem  action  for  mesne 
profits  only  lies  against  the  tenant  in  possession 
who  is  cast  in  an  action  of  ejectment;  and 
where  no  ejectment  has  been  brought,  the 
actual  trespasser  on  the  land  is  the  person 
amenable  to  an  action  of  trespass  qvare  dau- 
sum  fregit,  or  assumpsit  for  use  and  occupa- 
tion, where  the  trespass  is  waived. 

The  present  case,  however,  is  not  to  be  de- 
dded by  the  rules  of  the  common  law.  The 
counsel  for  the  complainant  relies  on  the  French 
or  dvil  law  to  sustain  his  position.  But  no 
case  is  dted  to  show  that  the  rule  contended 
for  has  ever  been  adopted  in  Louisiana.  On  [211] 
the  contrary,  there  is  a  very  recent  case  which 
decides  the  contrary.  We  refer  to  GiUaspie  v. 
Citken^  Bank,  85  La.  Ann.  779.  In  that  case 
the  bank  had  foreclosed  a  mortgage  and  bought 
in  the  property,  and  after  three  or  four  years' 
possession  sold  it  to  a  third  person.  More  than 
a  year  after  this  sale,  a  suit  was  brought  by  a 
guardian  of  minor  children  interestea  in  the 
land,  for  a  nullity  of  the  sale  on  foreclosure, 
and  Judgment  of  nullity  was  rendered  and  th« 
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■ale  wtB  set  aride,  od  the  gnnind  that  in  the 
ezeciitoiy  prooesB  of  the  bank  two  of  the  Jofait 
ownen  of  the  property  had  not  been  made 
naitieB.  A  salt  was  then  brought  against  the 
bank  to  leoover  the  minors'  share  of  the  fruits 
and  lentB  from  the  time  of  the  sale  under  the 
foiecloBiire,  including  the  time  that  the  grantee 
or  Tendee  of  the  bamL  had  possession,  as  well 
as  tint  fai  which  the  bank  itself  had  possession. 
The  Supreme  Court  of  Louisiana  held  that  this 
oould  not  be  done;  that  it  was  a  familiar  rule 
of  their  Jurisprudence  that  "The  possessor  alone 
can  be  held  liable  to  account  for  rents  and 
revenues;"  and,  therefore,  that  the  right  of  the 
plaintiff  to  demand  rents  and  revenues  a^^ainst 
the  bank  must  be  restricted  to  the  time  it  was 
in  possession.  This  case  is  conclusive  against 
the  complainants'  contention  as  to  the  pnmnry 
liability  of  the  city  except  for  the  actual  time 
when  the  dty  was  in  possession. 

The  only  plausible  ground  on  which  the  city 
can  be  made  responsible  for  the  rents  and  rev- 
enues received  by  its  grantees  is  that  of  subro- 
Stion,  l^  which  the  real  owner,  whose  title 
a  been  judicially  established  after  pursuing 
the  grantee  in  possession  and  reducing  his  or 
her  demand  against  such  possessor  into  Judg- 
ment, may  take  the  place  of  such  grantee  and 
possessor  in  suing  the  grantor,  who  is  un- 
der obligation  to  protect  and  indemnify  such 
grantee.  Can  this  be  done  in  the  present  case? 
The  grantees  have  been  sued;  judgment  has 
been  obtained  against  them;  the  city  was  suffi- 
ciently notified  of  the  prosecution  to  be  boimd 
by  the  result  as  guarantor;  indeed,  the  city 
practically  conducted  the  defenses.  The  com- 
plainant in  her  Inll  alleges,  and  it  is  proved, 
that  the  defendants  in  ttiose  suits  have  de- 
manded of  the  dty  that  it  pay  or  settle  the  said 
]  judgments  and  protect  them  therefrom.  The 
complainant  alsc*  alleges  in  her  bill  that  the 
nid  defendants  are  unable  to  pay  the  said  Judg- 
ments, except  through  the  aid  of  the  dty. 

Under  these  circumstances  the  fijantees,  who 
have  loet  their  property,  and  who  have  thus 
been  made  liable  in  judgments  for  the  rents 
and  r-- venues,  might  themselves,  before  satis- 
fying such  judgments,  have  maintained  a  suit 
in  equity  against  their  guarantor,  the  City  of 
^ew  Orleans,  to  protect  them  from  the  ad- 
Judced  liability  to  pay.  An  action  at  law 
womd  not  lie  until  actual  payment;  but  equity 
would  regard  it  the  duty  or  the  guarantor  to 
protect  the  grantee  from  the  extreme  hardship 
of  having  to  pay  that  which  the  guarantor  him- 
self ought  to  pay,  it  being  the  law  of  Louisi- 
ana that  a  person  evicted  from  property  con- 
veyed to  him  with  warranty  may  recover  from 
his  warrantor  not  only  the  price  but  the  amount 
of  rents  and  revenues  which  he  is  bound  to 
respond  for  to  the  true  owner. 

As  between  the  dt;^  and  its  grantee,  the  for- 
mer, by  reason  of  its  guaranty  of  title,  is 
really  tne  principal  debtor  and  bound  to  pro- 
tect the  grantee  as  a  principal  is  bound  to  pro- 
tect his  surety.  Therefore  the  grantee  is  enti- 
tled to  such  remedies  as  a  surety  hath;  and 
when  fixed  by  Judgment,  if  not  before,  may 
file  a  biU  against  his  guarantor  to  protect  him. 
Lord  Redc»ia1e  says:  "  A  court  of  equity  will 
also  prevent  injury  in  some  cases  by  interpos- 
ing before  any  actual  injury  has  been  suffered, 
by  a  bill  which  has  been  sometimes  caU'*^  a 
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bill  quia  timet^  in  analogy  to  proceedings  at 
the  common  law,  where  In  some  cases  a  writ 
may  be  maintained  before  any  molestation,  dis- 
tress or  impleading.  Thus  a  surety  may  file  a 
bill  to  compel  the  debtor  on  a  bond  in  which 
he  has  joined  to  pay  the  debt  when  due, 
whether  the  surety  has  been  actuaUy  sued  for 
it  or  not;  and  upon  a  covenant  to  save  harm- 
less, a  bill  may  be  filed  to  relieve  the  cove- 
nantee under  similar  circumstances."  (Redes- 
dale's  Treatise,  4th  ed.  p.  148;  and  see  Bane- 
laugh  V.  Hayes,  1  Vem.  189,  190;  Lee  v.  Book, 
Mosely,  818;  Wooldridge  v.  Ntnris,  L.  R.  6  Eq. 
Cas.  410;  Marsh  v.  Pike,  10  Paige  595.  597; 
Taylor  v.  Heriot,  4  Desaus.  227;  Fell,  Guar- 
anties, 247;  De  Colyar,  Guaranties,  c.  v.  p.  8^, 
Am.  ed.)'  In  Lee  v.  Book,  the  Master  of  the 
Rolls  said:  "If  I  borrow  money  on  a  mort- 
j^age  of  my  estate  for  another,  I  ma^  come 
mto  equity  (as  every  surety  may  against  his 

Erincipal)  to  have  my  estate  disincumbered  by 
im." 

Then,  if  the  grantees  who  have  been  ousted, 
and  who  are  condemned  in  judgment  to  pay  to 
into.  Gaines  the  rents  and  revenues  due  to  her, 
might  have  maintained  a  suit  in  equity  against 
the  city  to  compel  it  to  indemnify  them,  why 
may  not  Mrs.  Gaines  be  subrogated  to  the 
grantees'  right  and  equally  maintain  a  suit 
against  the  city?  The  claim  is  an  equitable 
one.  It  is  in  proof  that  idl  tne  acts  of  sale  of 
the  dty  contained  express  agreements  of  guar- 
anty, with  ri^ht  of  subrogation;  and  an  act  of 
sale  in  Louisiana  imports  a  guaranty  whether 
it  is  expressed  or  not. 

But  if  the  suit  could  not  be  maintained  on 
purely  equitable  grounds  idone,  there  is  a  prin- 
ciple of  the  civil  law  obtaining  in  Louisiana, 
by  the  aid  of  which  there  can  be  no  doubt  of 
its  being  maintainable.  The  Code  Napoleon 
had  an  artide  (art  IICCT)  expressly  declaring 
that  creditors  may  exercise  all  the  rights  ana 
actions  of  their  ^btor,  with  the  exception  of 
those  that  are  exclusively  attached  to  the  per- 
son. It  is  true  that  the  Louisiana  Code  has  no 
such  article;  but  it  is  laid  down  by  writers  of 
authority  that  this  principle  i)revails  in  French 
jurisprudence  without  the  aid  of  any  positive 
law.  (Dalloz,  Vol.  48,  pp.  289,  etc.,  title,  VenU, 
arts.  982-9S5.)  The  decisions  to  the  contrary 
seem  to  be  greatly  outweighed  by  other  de- 
cisions and  by  sound  doctrine.  The  right  thus 
claimed  for  flie  creditor  (the  word  creditor  be- 
ing used  in  its  large  sense,  as  in  the  civil  law) 
may  ,very  properly  be  pursued  in  a  suit  in 
equity,  ance  it  could  not  be  pursued  in  an 
action  at  law  in  the  courts  of  the  United  States; 
and  aU  existing  rights  in  any  State  of  the 
Upion  ought  to  be  suable  in  some  form  in  those 
courts. 

We  think,  therefore,  that  this  part  of  the  de- 
cree, amounting  to  tne  sum  of  $576,707.92, 
with  accruing  interest,  being  for  the  amount  of 
the  Judgments  obtained  in  the  other  suits, 
ought  to  be  allowed,  unless  subject  to  reduc- 
tion for  the  cause  hereafter  referred  to. 

As  to  the  remainder  of  the  decree,  amounting 
to  $1,848,959.91,  being  for  rents  and  revenues 
and  "value  for  use,"  as  the  master  calls  it,  of 
the  unimproved  land,  we  cannot  concur  in  the 
decision  of  the  circuit  court.  We  think  that 
that  sum  is  made  up  and  arrived  at  by  a  method 
entirely  too  unsafe  and  unreliable.    It  being 
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conceded  that  the  city  or  its  grantees  actually 
derived  no  rents  or  revenues  at  all  from  the 
property,  the  former  is  charged,  instead,  with 
interest,  in  many  cases,  for  more  than  forty 
years,  on  a  false  and  inflated  valuation,  based 
on  the  sales  of  1837  which  were  never  cairied 
out,  and  never  could  be,  and,  in  addition,  with 
interest  upon  that  interest.  It  seeme  to  us  an 
enormous  charge.  It  cannot  be  reasonable  or 
sound.  The  land  was  a  waste,  a  wilderness, 
and  much  of  it  a  swamp.  It  probably  never 
would  have  had  any  material  value  but  for  the 
draining  operations  instituted  and  carried  on 
by  the  dty  on  a  portion  of  it.  The  sales  in 
lb87  were  made  at  a  time  of  public  frenzy. 
One  of  the  witnesses,  who  had  been  a  deputy 
sheriff,  being  asked  if  he  knew  at  what  price 
real  estate  sold  in  1887,  said:  "  I  was  at  the 
time  in  a  notary's  office  with  my  uncle;  and  I 
remember  it  was  a  kind  of  frenzy.  Tou  could 
hardly  buv  a  lot  without  being  offered  triple 
the  price  for  it  Lawyers  made  fortunes  by  it, 
like  Mr.  Pepin.  Property  behind  the  paper 
mill  was  sold,  and  when  people  went  there  to 
look  at  I  itj  there  was  Uiree  or  four  feet  of  wa- 
ter, ana  Uiey  paid  a  big  price  for  it"  Dr. 
Labatut  beinff  asked  in  reference  to  the  Blanc 
tract,  testified  as  follows:  ^  I  know  that  Mr. 
Blanc  bought  it  I  don't  ^dow  when  it  was." 
Being  asked  if  he  could  give  a  de8cripti(.n  of 
what  condition  that  prop^ty  was  in  in  1887,  he 
said :  "It  was  simply  a  forest,  had  trees  on  it, 
and  it  was  not  cultivated."  The  master  in  his 
report  gives  the  foUowing  abstract  from  his 
point  of  view,  of  this  class  of  testimonv.  He 
says:  "  The  evidence  on  behalf  of  defendant 
has  been  chiefly  directed  to  the  establishing  of 
the  alleged  facts — that  the  soil  so  left  vacant 
and  unimproved  was  not  fit  for  use;  that  it 
would  have  been  money  thrown  away,  a  waste 
of  energv  and  substance,  even  to  have  endeav- 
ored to  do  anything  with  it;  that  for  years,  the 
end  of  which  has  not  come,  it  had  been 
and  was  destined  to  remain  barren  and  un- 
touched by  the  hands  of  man;  and  that,  there- 
fore, complainant  could  take  nothing  on  ac- 
count of  her  dispossession,  even  though  it  had 
lasted  for  a  penod  of  some  forty-five  years. 
To  substantiate  this  view  of  the  case,  sixteen 
witnesses  were  examined  before  the  master, 
several  of  whom  beinff  amongst  the  oldest  citir 
tens  in  this  dtf.  Few  of  those  oldest  wit- 
nesses have  any  distinct  remembrance  or  knowl- 
edge of  the  exact  locality  in  contest,  the  *Blanc 
tract'  but  all  remember  the  city  when  it  was 
nothing  but  a  marah,  first,  from  Rampart  back 
to  Chdbome  Street,  a  distance  of  six  squares 
back  from  the  old  square  or  body  of  the  dty 
(carr6  de  la  ville),  and  then  from  Claibome 
back  to  Broad  Street,  ten  squares  from  Clai- 
bome, Dorgenois  Street,  one  square  from  Broad 
towaids  Claibome,  being  the  limit  of  said  tract 
on  the  river  side.  And  a  few  also  remember 
that  in  1887  all  of  this  'Blanc  tracf  was  swampy, 
frequently  a  hunting  ntmnd  for  three  of  Uiem. 
often  inundated  in  heavy  rains,  and  two  ox 
them  ny  the  land  was  partly  high  and  partly 
low.  But  they  all  say  the  city  has  progressed 
lince  then;  it  is  solidly  built  afi  alone  the  front 
of  the  tract  from  Rampart  to  Broad,  and  that 
part  of  the  dty  Is  well  settled.  Some  of  the 
witnesses  had  been  and  are  yet  the  owners  of 
large  tracts  or  parcels  of  land  in  and  aroimd  the 
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city,  and  had  not  been  able  to  make  an3rthlng 
out  of  them.  Some  had  tried  and  had  failed  to 
obtain  revenues  from  a  few  of  their  squares; 
others  had  not  tried  at  all,  deeming  it  cief ore- 
hand  a  hopeless  task.  One  of  the  oldest  had 
purchased  a  piece  of  vacant  land  many  years 
ago,  and  did  not  keep  it  long  vacant,  over  five  or 
six  months,  and  built  on  it  as  soon  as  he  could, 
so  as  to  derive  revenue  from  it  Witness  did 
not  think  it  produced  a  revenue  whilst  vacant, 
not  well  rememberine,  but  inferring  this  from 
the  fact  of  his  building,  for,  says  ne.  When 
vacant  pioperty  produces  a  revenue  you  don't 
build  on  it  to  make  it  produce  a  revenue.  An- 
other witness  says  that  in  the  aggregate  prop- 
erty has  produced  no  revenue  whatever  since 
18v8,  taking  as  data  for  his  opinion  the  de- 
creased ass^sed  value  of  property.  Another 
witness  testified  that  in  his  opinion  2)  per  cent 
or  8  per  cent  is  all  that  improved  real  estate 
could  produce  here;  that  this  was  also  the  opin- 
ion he  had  heard  expressed  years  ago  by  agents 
of  extensive  land  property;  tli>>*  so  it  was  in 
his  case  when  abroad  some  thirty-five  years  ago» 
his  properW  being  attended  to  by  an  agent,  but 
that  when  he  returned  home  and  managed  for 
himself  he  did  a  little  better.  Anotter  wit- 
ness was  a^nt  for  several  years  of  a  large 
estate,  and  is  so  yet,  there  bdne  in  that  estate  a 
piece  of  ground  on  the  outsurts  of  the  city 
coverine  over  five  hundred  acres,  with  gooil 
outbuildings  and  dwelling  house,  which  did 
not  bring  over  $600  per  year,  though  it  brought 
at  one  time,  after  the  war,  $2,400  per  annum; 
but  when  asked  if  it  had  ever  been  used  or  at- 
tempted to  be  used  as  dty  property,  answers 
in  the  negative.  His  prindpal  had  owned  a 
piece  of  land  in  this  *  Blanc  tract,'  but  had 
never  attempted  to  make  it  produce  a  revenue 
on  account  of  the  pending  suit  in  eviction,  and 
he  adds  that  even  without  the  suit  In  eviction 
nothing  could  have  been  made  out  of  it,  be- 
cause vacant  property  is  not  wanted  by  any- 
body. Another  says  that  the  squares  of  this 
tract,  from  Broad  along  Canal  Carondelet  are 
worth  nothing  at  all;  but  that  aU  of  this  land, 
even  along  the  Canal  Carondelet,  was  salnble- 
from  1860  to  1870,  provided  there  was  nothing 
ot  Gaines'  claim  on  them;  and  that,  forsevei» 
'r  dffht  years,  no  vacant  ground,  high  or  low, 
can,  in  witness*  opinion,  M  rented  in  this  city. 
Another  says  there  was  no  diligence  by  whicb 
the  owner  of  vacant  property  in  the  Gaines^ 
claim  could  have  made  it  produce  a  revenue 
without  improving  it.  Two  of  the  witnesses- 
state  that  this  property,  as  all  low  lands  in  thla 
dty,  needed  ditching  as  well  as  artificial  drain- 
age in  order  that  it  might  be  built  upon;  and 
one  of  them,  that  this  tract  began  to  be  drained 
artifidally  by  machinery  about  the  time  of  its 
purchase  by  the  city.  And  the  preceding  wit- 
ness, who  states  that  the  vacant  property  in  the 
Gaines  claim  could  not  yield  a  revenue  without 
improvements — would  be  too  expensive,  and 
that  he  would  not  miJ^  them  on  any  one 
square  for  its  ownerriiip.  The  great  inflation 
of  the  price  of  real  estate  in  thu  dty  in  1887 
was  ^so  testified  to  by  several  of  the  witnesses, 
together  with  the  disastrous  effect  of  the  panic 
(rf  that  year  in  depreciating  the  value  of  prop- 
er^." 

Notwithstanding  this  evidence,  and  a  great 
dMl  more  to  the  same  purport,  the  master 
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Riflooed  tbal,  because  some  people  imixroTed 
tbdr  land  and  obtained  good  leyennes  m>m  it, 

^'i  Uie  c^,  or  its  grantees,  migbt  have  done  the 
niDe;  and  that  a  possessor  in  bad  faith  is 
duvgeaUe  with  all  that  can  be  made  out  of  the 
proper^.  We  think  that  there  are  two  errors 
m  w  reasoning.  Unt,  it  does  not  follow  that 
becran  small  parcels  of  land  in  the  saburbs  of 
a  d^  may  be  made  profitable  by  cultivation 
and  unproTement,  therefore  the  whole  suburbs 
cm  be  turned  to  account  in  the  same  way. 
There  are  hundreds  of  acres  in  the  vicinity  of 
Washington,  for  example,  lying  open  ana  in 
eommon.  A  German  gardener  may  purchase  a 
iman  lot,  and  by  his  mdust^  make  it  produce 
a  large  revenue;  and  another  might  erect  a 
idooQ  and  get  a  reasonable  custom.  But  it 
would  be  impossible  to  convert  the  entire 
sabarfas,  consisting,  perhaps,  of  more  than  a 
thousand  acres,  into  market  gardens  and  beer 
sdfxns,  or  to  build  cottages  or  rows  of  houses 
00  them  to  any  advantage.  The  small  ex* 
amfdes  are  exceptions.  L^ge  outlying  tracts 
bare  to  abide  the  natural  growth  and  spread  of 
the  dty.  They  may  lie  unproductive  in  the 
baids  of  the  most  provident  men  for  years. 

Another  error  made  by  the  master,  and  by 
iSbe  court,  is  as  to  the  exte!:U  to  which  the  rule 
ii  to  be  carried,  that  a  possessor  in  bad  faith  is 
bound  to  respond  for  all  that  the  proper^  i)os- 
aesied  can  be  made  to  produce.  We  do  not 
usdentand  that  this  rule  requires  a  possessor 
to  diange  the  state  of  the  property.  Suppose, 
for  example,  a  large  tract  of  land  is  wild, 
OMiUy  fwest,  and  miffht  be  made  to  produce 
inmieDse  yields  of  gram  and  produce  it  it  were 
deared  of  timber  and  broken  up  and  cultivated. 
Ii  the  possessor  in  bad  faith— onlv  technically 
sodi  perhaps— bound  to  respona  to  the  true 
«wner.  on  recovery,  for  the  thousands  of  bush- 
di  of  wheat  and  com  and  other  produce  that 
might  have  been  raised  on  the  land?  Is  it  the 
dn^  of  apossessor,  even  a  possessor  in  bad 
(dUi,  to  change  the  state  of  the  land  from  wild 
land  to  cultivated,  farming  land,  for  example, 
or  to  (men  and  work  mines  of  iron  or  copper 
or  golo,  so  as  to  make  as  mudti  out  of  the  huid 
as  can  be  made  out  of  it,  and  hand  it  over  to 
the  true  owner?  Does  any  such  principle  as  this 
perailinthelaw?  We  think  not.  Theestima- 
tioo  of  such  undeveloped  revenues  is  altogether 
too  speculative  a  matter.  It  is  true,  the  master 

118]  does  not  enter  into  an  account  of  what  might 
hafe  been,  but,  under  the  idea  that  a  great  deal 
might  have  been  made  out  of  the  land,  assumes 
the  arbitrary  basis  of  the  crazv  prices  of  1887, 
tod  diarges  the  dty  with  the  Interest  on  them, 
lod  interest  on  that  interest:  and  no  wonder 
tbit  the  decree  is  swelled  up  to  nearly  two  mill- 
ionsof  dollars. 

The  truth  is,  that  there  are  degrees  of  bad 
fs^  There  are  some  possessors  who,  without 
any  title  at  all,  pertinaciously  keer  the  true  and 
novn  owner  out  of  possessio'j.  They  may 
pvoperly  be  called  bmavish  possessors.  There 
are  others  who  take  a  conv^anoe  and  go  into 
posBession  in  entire  ignorance  of  any  defect  in 
tliHr  title,  thou^  th^  are  technically  posses- 
sors ID  bad  faiUi,  because  by  proper  inquirv 
th«y  might  have  discovered  the  defect  Such 
possessors,  certainlj,  cannot  be  placed  on  the 
ttme  levd  with  the  knavish  and  fraudulent  pos- 
•ttson  of  whom  we  have  Jus^  spoken.    In  the 
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case  of  DontOdmn  v.  HuU,  7  Martin,  N.  8. 113 
118,  Judge  Martin,  delivering  the  opinion  or 
the  court  in  a  case  of  mere  tecnnic^l  possession 
in  bad  faith,  said:  "The  case  appears  peculiarly 
a  hard  one,  as  the  defendant  bought  in  moral 
good  faith,  with  the  knowledge  oithe  only  one 
of  the  plaintiffs  who  was  of  age,  and  from  the 
aunts  of  all  of  them,  who  had  been  selected  by 
their  mother  to  protect  their  interests  after  her 
death,  and  as  the  plidntifl  who  was  of  age  re- 
ceived from  him  her  part  of  the  price.  It  is  to 
be  lamented  that  the  law  imposes  on  courts  of 
Justice  the  obligation  of  decreeing  the  restora- 
tion of  the  value  of  the  services  of  slaves  against 
a  possessor  who  has  fairly  paid  a  f uU  price  for 
them,  while  it  authorizes  them  to  do  no  more 
in  the  case  of  a  dishonest  holder,  who  has  taken 
them  in  possession  without  paying  anvthing  for 
them.  But  on  assessing  the  value  of  the  serv- 
ices which  a  defendant  is  to  be  decreed  to  re- 
store, we  think  the  same  rule  ought  not  to 
prevafl.  In  assessing  damages  for  their  deten- 
tion, the  good  faith  or  dishonest  conduct  of  a 
defendant  should  influence  us;  and  if  Justice 
demands  vindictive  damages  in  the  latter  case, 
it  prescribes  a  Just  moderatibn  in  the  former. 
The  plaintiff  must  not  receive  more  than  he 
would  if  he  had  been  in  possession." 

In  the  present  case,  notwithstanding  the 
s^ng  language  which  has  been  applied  to  the 
iXty  of  New  Orleans  in  resisting  so  persever- 
in^y  the  claims  of  Mrs.  (Raines,  we  cannot  but 
express  our  conviction  that  those  claims  have 
been  opposed  in  entire  good  faith.  When  the 
ci^  purchased  the  land,  no  one  dreamed  of  any 
defect  in  the  title.  Only  one  will  was  known, 
and  by  that  wiU  Mary  Clark,  the  mother  of 
the  testator,  was  made  universal  heir  and  lega- 
tee. She  had  accepted  the  heirship;  her  givmg 
a  power  of  attorney  to  sell  the  lands  of  the 
estate  indicated  that,  and  her  subsequent  con- 
duct all  went  to  the  same  point.  Mrs.  Gaines, 
in  her  first  bill,  alleged  that  Mary  Clark  had 
accepted  the  inheritance  and  taken  possession. 
Why  diould  anyone  have  doubted  of  the  title? 
Neverthele^,  a  majoritv  of  this  court  has  held 
that  the  vice  in  the  title  ought  to  have  been 
known  to  the  purchaser.  We  abide  by  that 
decision,  but  we  cannot  shut  our  eyes  to  the  fact 
that  it  was  not  a  moral  but  a  mere  technical 
failure  of  du^  on  the  part  of  the  purchaser  not 
to  have  discovered  a  ciefect  in  the  title. 

Then  the  evidence  to  sustain  the  claims  of 
Mrs.  Gaines  was  so  full  of  obscurities  and  im- 
probabilities that  a  possessor  of  land  purchased 
from  the  represents^ves  of  Daniel  Clark  could 
not.be  blamed  for  not  giving  it  credence,  and 
for  resisting  her  suits  to  the  utmost  We  have 
given  an  outline  of  the  history  of  her  litigation 
for  the  purpose  of  showing  now  great  reason 
the  parties  attacked  in  the&  possessions  had  to 
defend  themselves  with  vigor.  A  full  report 
of  the  evidence  would  have  shown  it  still  more 
strongly.  We  cannot  blame  them  for  making 
resistance.  Although  bound  by  the  decisions 
that  have  been  made  by  this  court  in  the  matter, 
we  cannot  sav,  and  no  one  can  say,  that  there 
was  not  much  evidence  of  a  very  strong  char- 
acter in  favor  of  a  contrary  conclusion. 

In  our  Judgment,  there  was  no  suflScicct  evi- 
dence that  any  rents  or  revenues  were  derived 
foom  the  unimproved  lands,  either  by  the  City 
of  New  Orleans,  or  by  its  grantees;  and  that 
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part  of  the  decree  which  is  based  on  such 
flupposed  rents  and  revenues,  amounting  to 
$1,848,959.91,  must  be  disaUowed,  and  the  bill 
must  be  dismissed  with  regard  thereto. 

As  to  the  residue  of  the  decree,  amounting 
[220]  to  $576,707.92,  founded  on  the  judgments  re- 
covered against  persons  in  possession  of  various 
portions  of  the  proper^,  claiming  under  sales 
made  by  the  City  of  Ne^  Orleans,  whilst  those 
persons  would  have  been  proper  parties  to  the 
•uit,  in  order  that  it  might  appear  that  the  sums 
recovered  against  them  had  not  been  released 
or  compromised  for  less  amounts  than  the  face 
of  the  judgments,  and  that  they  might  be  bound 
by  the  decree,  still,  as  the  objection  of  want  of 
parties  was  not  specifically  made,  and  as  it 
would  be  a  great  hardship  on  all  the  parties 
concerned  to  have  to  begm  this  litigation  over 
again,  we  do  not  think  that  the  bill  should  be 
dismissed  on  that  ground,  but  that  the  said  sum 
of  $576,707.92  should  be  allowed  to  the  com- 
plainant, with  interest  thereon,  as  provided  in 
the  decree  of  the  circuit  court,  subject,  how- 
ever, to  the  qualification  that  if  the  defendant 
can  show  that  any  of  the  said  Judgments  have 
been  compromisSa  and  settled  for  any  less  sums 
than  the  race  thereof,  with  interest,  the  defend- 
ant should  be  entitled  to  the  benefit  of  a  corre- 
sponding reduction  in  the  decree;  and  a  rea- 
sonable time  should  be  allowed  for  the  purpose 
of  Allowing  such  compromises  if  any  have  been 
made. 

The  reiult  is  that  the  decree  qfthe  Circuit  Court 
muit  be  recereed  and  tlie  eauee  remanded,  toith 
inatruetione  t^  enter  a  decree  in  eortformity  teith 
this  opinion. 

The  Chief  Juatiee  and  Mr.  Juetiee  Lamar 
were  not  members  of  the  Oourt  when  this  case 
was  argued,  and  took  no  imrt  in  its  decision. 


CiVy  of  yew  Crleane  v.  Myra  Clark  Oain^s, 
ante,  99,  renders  it  necessary  that  the  judgment 
or  decree  in  ibis  case  should  be  rever»9d»  and  il 
is  reversed  accordingly,  and  the  cause  remand 
ed  with  instructions  to  dismiss  the  petition. 


RICHARD  T.  KENNON,  Plff.  in  Err., 

9. 

JOHN  T.  OILMER  et  oL 


OITT  OP  NEW  ORLEANS,  Appt., 

9. 

UNITED  STATES,  ex  rel.,  JAMES  Y. 
CHRISTMAS  AND  HATTIE  L.  WHIT- 
NEY, Admr.  and  Admrx.  of  Mtba  Clabk 
Gainbb,  Deceased. 

OTTY  OP  NEW  ORLEANS,  Appt., 

9. 

UNITED  STATES,  «r  rel.,  JAMES  Y. 
CHRISTMAS  AHD  HATTIE  L.  WHTT- 
NEY,  Admr.  and  Admrx.  of  Mtba  Clabk 
GAnnss,  Deceased. 

(See  8.  a  Beporter*8  ed.  290.) 

The  decision  in  the  oaaeotNew  Oiieane  v.  Oakiea^ 
ante,  90,  followed. 

[Nos.  2,  8.] 
Argued  Oct.  IS,  U,  1S87.  DeMsdMa^  IS,  1889. 

APPEALS  from  and  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  to  review  a  decree  grant- 
ing a  writ  of  mandamus  against  the  City  of 
New  Orleans  and  its  officers  requiring  them  to 
levy  a  tax  to  pay  a  judgment  against  the  dty. 
Beiereed. 

Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court: 
The  decision  just  made  in  the  case  of  The 
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JOHN  T.  OILMER  et  al.,  F^lt.  in  Err., 

9. 

RICHARD  T.  KBNNON. 

(See  &  a  Beporter^  ed.  S0-8QLI 

Change  of  9enue — rtfueal  to  grant-'habit,  k^u 
ehoumr-'mrior  and  eubeequent  9ieioue  aete,  cu 
proqf  cfnabit — mental  euffering  an  dement  oj 
damagee—power  of  court  to  diminieh  verdid 
for  tori—not  dbeduie. 

L  The  graatinff  or  denial  of  a  change  of  venue, 
like  the  grantinir  or  refusal  of  a  new  triaU  to  a 
matter  within  the  discretion  of  the  court,  not  or* 
dinarlly  reviewable  by  this  court  ou  writ  of  error. 

X.  The  refusal  to  grant  a  change  of  venue  on  the 
mere  affidavit  of  the  defendant's  agent  as  to  the 
state  of  iniblic  opinion  In  the  county  involvei 
matters  of  fact  and  discretion,  and  Is  not  a  roling 
upon  a  mere  question  of  law. 

8.  The  habit  of  an  animal  is.  In  its  nature,  a  contizi- 
uous  fact,  to  be  shown  Inr  proof  of  sucoeaBlve  aoti 
of  a  similar  kind. 

i.  Bvidenoe  having  been  Ant  offered  to  show  thai 
a  horse  bas  been  restive  and  unmanageable  pre- 
vious to  the  occasion  in  question,  testimony  that 
he  subsequently  manifested  a  similar  disposition 
Is  competent  to  prove  that  his  previous  conduct 
was  not  accidental  or  unusual,  but  the  result  of  m 
ttzed  habit  at  the  time  of  the  accident. 

ft.  In  an  action  for  an  injury  to  the  person,  when 
the  mjury  produces  mental  as  well  as  bodily  suf- 
fering, the  mental  suffering  may  be  taken  into 
consideration  by  the  Jury  In  estimating  the  dam- 


6.  Where  damages  for  a  tort  have  been  assessed  by 
a  Jury  at  an  entire  sum,  the  court,  upon  a  motloo 
fOr  a  new  trial,  cannot,  according  to  its  own  esti- 
mate of  the  amount  of  damages  which  the  plaint- 
iff ought  to  have  recovered,  enter  an  absolute 
Judgment  for  any  other  sum  than  that  assessed 
by  the  Jury, 

7.  Where  the  court  entered  an  absolute  Judgment 
for  a  lesser  sum  than  that  awarded  by  the  jury 
instead  of  ordering  that  a  Judgment  for  that  sum 
should  be  entered  if  the  plaintiff  elected  to  remit 
the  rest  of  the  damages,  and  that  if  he  did  not  so 
remit  there  should  be  a  new  trial  of  the  whole 
case,  each  party  is  prejudiced;  and  either  Is  en- 
titled to  have  the  Judgment  reversed. 

[Noa.  178,  208.1 
Argued  Jan.  SO,  SI,  1889.  Decided  Map  IS,  1889. 

r\  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana,  to  review  a  Judgment  of 
that  Court  reducing  the  amount  of  a  Judgment 
of  a  District  Court  of  that  Territory  and  ajfirm- 
ing  it  for  the  reduced  amount,  in  an  action  to 
recover  damages  for  personal  injuries  by  rea- 
son of  defendant's  negligence  in  failing  to  pro- 

NOTS.— DamoijM,  ete.,  see  1(B  U.  &,  8S  L.  ed.  141. 
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Tide  t  safe  and  competent  driver  and  safe  and 
wdl  troken  horses  by  reason  of  vrbicb,  and  of 
the  negligeDoe  of  their  servants,  the  horses  be- 
came unmanageable  and  plaintiffs  leg  was 
broken  in  Jumping  from  the  coach.    B^erted, 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  F.  Morris,  for  Kennon: 

That  the  horse  was  of  vidous  disposition,  and 
ksown  to  be  soch  by  the  defendants  or  their 
empbv^  can  be  proved  only  by  proof  of  acts 
of  Tictonsness;  and  subsequent  acts  of  vicious- 
nes  may  be  proved  to  show  that  he  was  vi- 
daoB  at  the  time  of  the  accident. 

Gnnd  Trunk  R  (b,  v.  Biehardwn,  91 U.  8. 
454  (28:  858);  Maoffi  v.  OuUi,  128  Mass.  585; 
TM  V.  Bomm[,S  Allen,  51;  Chamberlain  v. 
&tjidd,  48  N.  H.  856;  BomithalY.  Walker,  111 
U.  8. 185  (28: 895);  BuUerY,  WatkinM,  80  U.  B. 
18  Wan.  456  (20:  629);  Lincoln  t.  CHqflin,  74 
TJ.  8. 7  WalL  182  (19:  106). 

The  hmit  of  time  within  which  such  misbe- 
havior may  be  proved  must  depend  largely  up- 
on the  discretion  of  the  presiding  ludge.  It  is 
not,  however,  wholly  within  such  discretion. 
It  is  the  rkht  of  a  party  to  prove  such  instances 
fmmediatdy  before  and  immediately  after. 

A  n^ligent  habit  may  be  proved  by  other 
ads  of  negUgenoe  than  the  one  causing  iniury. 

Grand  Trunk  B.  Co.  y.  Biehardeon,  91  U.  8. 
454, 470  (28:  856).  and  cases  dted. 

A  jud^ent  is  not  to  be  set  aside  because  the 
diarge  of  the  court  may  be  open  to  some  ver- 
bal criticisms,  in  particulars  considered  apart 
by  themselves,  which  could  not,  when  ts^en 
inth  the  rest  of  the  charge,  have  misled  a  Jury 
of  ordinary  intelligenoe. 

(Msaao  AN.KCo.  ▼.  WhitUm,  80  U.  8.  18 
Wall  275(20:  671);  Tuteed^a  Que,  88  U.  8.  16 
Wall.  604  (21:  889). 

The  common  cmler's  contract  is  to  transport 
Us  passengers  safdy  as  far  as  human  care  and 
fored^t  can  go. 

Stokei  V.  SaUomtaU,  88  U.  8.  18  Pet.  181, 
111  (10:  115);  R  Co,  v.  PolUvrd,  89  U.  S.  22 
Wan.  841  (22:  877);  Pa,  Co.  v.  Boy,  102  U. 
8. 451. 456  (26:  141,  144). 

Meun,  J«  Hubley  Aahton  and  Nath'l 
1P£2m,  for  Gilmer  et  al: 

The  Judgment  reducing  the  amount  of  the 
▼wdict  was  error. 

fewtfte  Lange,  85  U.  8.  18  WaU.  175, 176 

The  trial  by  Jurv  in  the  courts  of  the  United 
Btatea,  as  secured  by  the  seventh  article  of 
Amendment  to  the  Constitution,  has  always 
bceo  gnarded  by  this  court  with  Jealousy. 

Bhnare  v.  Orumee,  26  U.  8. 1  Pet.  471  (7: 225); 
Bodgee  v.  Bagton,  106  U.  8.  412  (27:  171);  Web- 
iter  V.  Reid,  52  U.  8.  11  How.  460  (18:  770); 
Batffy  V.  Travelere  Ine,  Co.  118  U.  S.  820  (1^8: 
»0), 

There  is  no  precedent  for  the  action  of  the 
court  bek>w,  in  this  case,  in  the  practice  in  the 
OaMfomia  Code  of  Civil  Procedure,  from  which 
the  Montana  Civil  Practice  Act  is  derived. 

Eliu  V.  Jeane,  26  CaL  272;  Carpentier  v. 
Gardiner,  2f  CaL  164;  Edpet  v.  Martin,  45 
CaL  563. 

Iridence  of  subaequent  instances  of  misbe- 
ha?lor  of  the  horse  was  inadmissible. 

Bmithw,  ddColonydH.  ^  CV?.  lOR  L  22. 

If  theplaintilTs  injuiy  was  to  be  attributed 
to  hk  raahneai  and  imprudence  in  Jumping 
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from  the  stage,  he  was  not  entitled  to  re- 
cover. 

Stokes  V.  Saltonetall,  88  U.  8.  18  Pet.  181 
(10:  115). 

Mental  sufPerinff  of  the  plaintiff  is  not  a  dis- 
tinct element  of  damage.  In  addition  to  bodily 
suffering. 

Joeh  V.  Danktoardt,  85  111.  881;  JRl.  Cent.  B. 
Co.  V.  Sutton,  58  HI.  899;  2  Greenl.  Ev.  §  267; 
ViekOmrg  d  M.  R  Co.  v.  Putnam,  118  U.  & 
554  (80:  257). 

Mr.  Justice  Ch*»y  delivered  the  opinion  of 
the  court: 

This  action  was  brought  April  4, 1882,  in  a 
District  Court  of  the  County  of  Deer  Lodge 
and  Territory  of  Montana,  against  Gilmer  and 
others,  common  carriers  of  passengers  for  hire 
by  stage  coaches  between  the  Towns  of  Deer 
liodge  and  Hdena,  by  Kennon,  a  passenger  in 
one  of  tjiose  coaches,  to  recover  oamages  for 
personal  injuries  sustained  by  him  on  June  80, 
i«79. 

The  complaint  alleged  that  the  defendants 
were  guOty  of  negligence  in  fdling  to  provide 
a  safe  and  competent  driver  and  sa<p  and  well 
broken  horses,  by  reason  of  which,  tind  of  the 
negligence  and  mismanagement  ox  their  serv- 
ants, the  horses  became  unmanageable,  broke 
the  pole  of  the  coach  and  took  mght,  so  that 
it  was  apparentlv  unsafe  for  the  plaintiff  to  re- 
mdn  in  the  coach,  and  he  Jumped  to  the  ground 
and  in  so  doing  broke  his  leg,  and  it  became 
necessary  to  amputate  it,  whereby  he  sustdned 
damages  in  the  sum  of  $2i5,000.  and  was  obli^ 
to  pay  $750  for  necessary  medicd  and  surreal 
expenses.    The  answer  denied  these  allegations. 

Before  a  Jurv  had  been  cdled,  the  defendants 
moved  for  a  change  of  venue,  on  the  ground 
that  an  impartial  trid  could  not  be  had  in  the 
County  of  Deer  Lodge;  and  in  support  of  the 
motion  filed  an  affidavit  of  one  Ridafe,  depodng 
'*that  he  is  agent  of  defendants  in  the  above 
entitled  cause;  that  he  reddes  in  the  County  of 
Deer  Lodge,  where  sdd  action  is  depending; 
that  he  is  acqudnted  with  and  knows  the  gen- 
eral sentiments  and  opinions  of  the  public  in 
reference  to  sdd  action  and  the  parties  thereto, 
and  from  his  knowledge  of  such  public  opinion 
has  reason  to  believe  and  does  believe  that  the 
defendants  cannot  have  a  fair  and  impartid 
^al  of  sdd  cause  in  the  County  of  Deer  Lodge; 
that  the  general  sentiment  of  the  public  in  sdd 
county  is  prejudicial  to  the  defendants,  as  far 
as  concerns  said  action;  that  one  trial  has  d- 
ready  been  had  of  said  cause  in  this  county,  in 
whidi  heavy  damages  were  awarded  to  the 
plaintiff  by  the  Jury  which  tried  said  cause; 
that  said  verdict  and  the  Judgment  rendered 
thereon  have  been  generally  canvassed  and 
commented  upon  bv  the  public  in  a  manner 
favorable  to  the  plaintiff  and  unfavorable  to  the 
defendants,  and  therebv  has  produced  a  generd 
prejudice  agdnst  the  defendants  which  cannot 
fdl  to  have  an  influence  on  the  second  trid  of 
said  cause." 

The  court  withheld  its  decision  on  the  motion 
until  a  Jury  had  been  cdled  and  examined  on 
thdr  wir  dire,  and  then  denied  it,  and  the  de- 
fendants excepted  to  the  denid. 

At  the  trial,  the  defendants  took  exceptions 
to  evidence  introduced  by  the  pldntiff,  and  to 
instructions  given  to  the  Jury  at  his  request. 

Ill 
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The  Jury  returned  a  yerdict  for  the  plaintiff, 
assessioff  his  damages  at  "the  sam  of  $20,000 
for  general  damages,  and  also  the  sam  of  $750 
for  medical  expe.nses  and  surgical  operations." 

The  defendants  moved  for  a  new  trial,  for 
excessive  damages  appearing  to  have  been  g^ven 
under  the  influence  ox  passion  or  prejudice,  for 
insuflSciency  of  the  evidence  to  lustily  the  ver- 
dict, and  for  errors  of  law  in  tne  rulings  ex- 
cepted to.  The  motion  was  denied  and  judg- 
ment entered  on  the  verdict,  and  the  defendants 
appealed  to  the  supreme  court  of  the  Territory, 
which  ordered  the  judgment  to  be  reduced  to 
the  sum  of  $10,750,  and  afSrmed  it  for  this 
amount  Its  opinion  is  reported  in  5  Montana, 
267. 

Writs  of  error  were  sued  out  by  both  parties: 
by  the  defendants  on  January  1, 1885,  and  by 
the  plaintiff  on  May  1,  1885,  both  returnable 
at  October  Term,  1^;  and  the  plaintiff's  writ 
of  error  was  docketed  first  in  this  court. 

The  questions  arising  out  of  the  exceptions 
taken  by  the  defendants  to  the  rulings  of  the 
inferior  court  present  no  difficulty. 

By  the  statutes  of  the  Territory,  '*The  court 
may,  on  good  cause  shown,  change  the  place 
of  frial,  when  there  is  resson  to  bdieve  that  an 
impartial  trial  cannot  be  had  therein;"  and  an 
appeal  lies  to  the  supreme  court  of  the  Terri- 
tory from  an  order  ^ranting  or  refusing  a  new 
trial,  or  from  an  order  granthig  or  refusing  to 
grant  a  change  of  venue.  Montana  Code  of 
Civil  Procedure  of  1879,  §§  82,  408;  Act  of 
Amendment  of  February  23, 1881,  §  7.     - 

But  the  statutes  of  the  Territory  cannot  eu- 
large  the  appellate  jurisdiction  of  this  couxi. 
The  flpranting  or  denial  of  a  change  of  venue, 
like  uie  granting  or  refusal  of  a  new  trial,  is  a 
matter  within  the  discretion  of  the  court,  not 
ordinarily  reviewable  by  this  court  on  writ 
of  error.  MeFaul  v.  Rarmey,  61 U.  8 .  20  How. 
528  [15:  1010];  Kerr  v.  OlampiU,  95  U.  8.  188 
[24:  498];  Raaway  Co.  v.  Heck,  102  XT.  8.  120 
[26:  58].  And  the  refusal  to  giant  a  change  of 
venue  on  the  mere  affidavit  oi  the  defendants' 
agent  to  the  state  of  public  opinion  in  the 
£25]  county  clearly  involves  matter  of  fact  and 
discretion,  and  is  not  a  ruling  upon  a  mere 
question  of  law. 

The  only  objection  to  the  admission  of  evi- 
dence, relied  on  in  argument,  is  that  the  plaint- 
^        iff,  who  introduced  evidence  tending  to  support 
^  '^  .     the  allegations  of  his  complaint,  as  well  as  evi- 
:^imal     dence  that  one  of  the  leading  horses  in  the  de- 
fendants' coach  had  been  fractious  and  vicious 
on  former  occasions,  was  permitted  to  intro- 
duce evidence  that  in  March,  1861,  twenty 
months  after  the  accident,  this  horse,  when  be- 
iuff  driven  in  a  buggy,  kicked  and  broke  the 
pole  and  tried  to  run  away. 

But  evidence  of  subsequent  misbehavior  of 
the  horse  might  properly  be  admitted,  in  con- 
nection with  evidence  of  his  misbehavior  at 
and  before  the  time  of  the  accident,  as  tending 
to  prove  a  vicious  disposition  and  fixed  habit, 
and  to  support  the  plaintiff's  aUeeation  that  the 
horse  was  not  safe  and  well  broken.  The 
length  of  time  afterwards  to  which  such  evi- 
dence may  extend  is  largely  within  the  discre- 
tion of  the  judge  presimng  at  the  trial 

As  observed  oy  Chirf  Justice  Bigelow.  de- 
Uveringthe  judgment  of  the  Supreme  Judicial 
Court  of  Massachusetts,  overruling  exceptions 
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to  the  admission  of  evidence  of  the  conduct  of 
a  horse  as  long  after  the  accident  as  in  the  case 
at  bar:  "The  objection  to  the  evidence  relat- 
ing to  the  habits  of  the  horse  subsequent 
to  the  time  of  the  accident  goes  to  its  weiglit 
rather  than  to  its  competency.  The  habit 
of  an  animal  is  in  its  nature  a  continuous 
fact,  to  be  shown  by  proof  of  successive  acts 
of  a  similar  kind.  Evidence  having  been  first 
offered  to  show  that  the  horse  had  TOen  restive 
and  unmanageable  previous  to  the  occasion  in 

?[ue8tion,  testimonv  that  he  subsequently  man!- 
ested  a  similar  disposition  ^-was  competent  to 
prove  that  his  previous  conduct  was  not  acciden- 
tal or  unusual,  but  frequent,  and  the  result  of  a 
fixed  habit  at  the  time  of  the  accident"  Todd 
y.  BavUey,  8  Allen,  51,  58.  To  the  same  effect 
are  Maggi  v.  OutU,  128  Mass.  585,  and  Cham- 
berlain Y.EnJUld,  ^  N.  H.  856. 

The  defendants'  exceptions  to  the  Instruc- 
tions on  the  question  of  their  liability  to  the 
plaintiff  are  based  upon  some  expr^ons  in 
the  fifth  and  sixth  instructions  given  at  the 
plaintiff's  request,  considered  separaielv,  and 
disregarding  subsequent  and  perfectly  definite 
instructions'^  which  put  it  beyond  doubt  that 
the  jury  could  not  nave  been  misled.  The 
qualification  supposed  to  be  omitted  in  the 
sixth  instruction  is  distinctly  stated  in  the  sev- 
enth, and  the  supposed  implication  in  the  fifth 
instruction  is  absolutely  refuted  by  the  twelfth 
instruction  given  at  the  request  of  the  defend- 
snts  themselves.  It  would  therefore  be  a  waste 
of  lime  and  space  to  state  or  to  conunent  upon 
t^ose  instructions  at  greater  length. 

The  remaining  exception  taken  at  the  trial  is 
to  the  instruction  on  the  measure  of  damages,  by 
which  the  jury  were  directed  that  they  should 
assess  the  general  damages  claimed  *'in  such 
sum  as  wul  compensate  the  plaintiff  for  the 
injury  received,  and  in  so  doing  may  take  into 
consideration  his  bodily  and  mental  pain  and 
suffering,  both  taken  together,  but  not  his 
mental  pain  alone,  the  inconvenience  to  him  of 
being  deprived  of  his  leg,  and  loss  of  time  and 
inconvenience  in  attending  to  his  business  gen- 
erally, from  the  time  of  toe  injury  to  the  pres- 
ent time,  such  as  the  plaintiff  may  have  proved, 
and  the  jury  are  satisfied,  to  a  reasonable  cer- 
tainty, inevitably  and  necessarily  resulted  from 
the  original  injury." 

The  defendants  object  to  thu  instruction  that 
the  jury  were  permitted  to  assess  damages  for 
mental  suiferinff.  But  the  instruction  given 
only  authorized  them,  in  assessing  damages 
for  the  injury  caused  by  the  defendiGmts  to  the 
plaintiff,  to  take  into  consideration  "his  bodily 
and  mental  pain  and  suffering,  both  taketk  to- 
gether" ("but  not  his  mental  pain  alone"),  and 
such  as  "inevitably  and  necessarily  resulted 
from  the  original  injury."  The  action  Is  for 
an  injury  to  Uie  person  of  an  intelligent  beine; 
and  when  the  injury,  whether  caused  by  will- 
fulness or  by  negligence,  produces  mental  as 
well  as  bodily  anguish  and  suffering,  Independ- 
enUy  of  any  extraneous  consideration  or  cause, 
it  is  impossible  to  exclude  the  mental  suffering 
in  estimating  the  extent  of  the  personal  lojury 
for  which  compensation  is  to  be  awarded.  The 
instruction  was  in  accord  with  the  opinions  of 
this  court  in  similar  cases. 

In  Railroad  Co.  v.  Barron,  decided  at  De> 
cember  Tenn,  1866,  Mr.  JutHce  Nelson,  d» 
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Bfering  judgmeat,  in  giviiiff  the  reasons  why 
^daniMM  in  mn  a^ion  Drooght  against  a 
nOroad  oorponUion  bv  a  person  hijured  by 
Its  negligence  must  oepend  very  mach  on 
tbe  good  senae  and  sound  Judgment  of  the  Jury 
npon  an  the  facts  and  circumstances  or  the 
paztkular  case,  odd:  "There  can  be  no  fixed 
aieasore  of  compensation  for  the  pain  and  an- 
gmih  of  body  and  mind,  nor  for  the  loss  of 
Bme  and  care  in  buslneas,  or  the  permanent 
iojoiy  to  health  and  body."  72  U.  S.  5  WalL 
90, 105  ri8:  591,594]. 

The  case  of  Meln^fre  >.  GiUin,  decided  at 
October  Term,  1879,  is  directly  in  point.  That 
vis  an  action  to  recover  damages  for  the  care- 
lot  and  nc^li^ent  shooting  and  wounding  of 
QiUin  by  Mclntyre,  and  the  lury  were  in- 
ttnicted  that  in  computing  oamages  they 
■debt  take  into  consideration  "a  fair  compen- 
iittcni  for  the  physical  and  mental  suffering 
OHMed  \rf  the  injury."  It  was  arcued  in  be- 
half of  Hclntyre  ^at  the  action  oeing  for  a 
B^ligeot  injufjr,  and  not  for  a  willful  and  ma- 
hdous  one,  the  instruction  was  erroneous,  be- 
eraetlM  words  "and  mental"  were  included. 
Bat  the  Supreme  Court  of  the  Territory  of 
Utah  held  otherwise.  2  Utah,  884.  And  this 
eoQitafOrmed  its  Judgment,  ChitfJutUee  Waite 
rayioff:  *'We  think,  with  the  court  below, 
tlat  the  eflect  of  thia  instruction  was  no  more 
than  to  allow  the  Jury  to  give  compensation 
for  the  personal  sufferiog  of  the  plaintuf  caused 
br  the  injuiy,  and  that  in  tiiia  tibere  was  no 
error."  131  U.  8.  appendix;  8.  C.  26  L.  0. 
P.  Go.  ed.  672. 

The  most  serious  question  arises  upon  the 
Judgment  of  the  Supreme  Oourt  of  Montana, 
ndncmg  the  Judgment  of  the  inferior  court 
from  |S},750  to  fl0,750,  and  afDrming  it  for 
tldi  amount.  Both  parties  contend  that  this 
Judgment  was  erroneous  and  should  be  re- 
feiaed,  bm  they  are  not  agreed  as  to  the  result 
of  a  reversaL  The  plaintiff  contends  that  it 
BiQit  be  to  affirm  the  Judgment  of  the  inferior 
oourt,  Id  accordance  with  the  Terdict,  for  the 
Isrger  sum,  while  the  defendants  contend  that 
a  new  trial  of  the  whole  case  must  be  ordered. 

The  judgment  of  the  supreme  court  of  the 
Territory,  reducing  the  amount  of  the  verdict 
tod  dM  Judgment  of  the  inferior  court  thereon 
tt]  without  submitUng  the  case  to  another  jury,  or 
pottiiig  the  plaintiff  to  the  election  of  remit- 
ting  pirt  of  the  verdict  before  rendering  judg- 
Bunt  for  the  rest,  was  irregular,  and,  so  far  as 
we  are  informed,  unprecedented;  and  the 
gnmnds  assigned  for  that  Judgment  in  the 
opinioo  sent  up  with  the  record,  as  required  by 
the  rules  of  this  oourt,  are  far  from  satLsfactory. 

Those  grounds  were,  in  substance,  that  the 
coun^jjrolying  the  rule  that  the  verdict  of  a 
Jnxy.wiU  not- be  disturbed  if  tliere  is  evidence 
loiapport  it,  unless  it  seems  to  have  been  the 
lenlt  of  passion  or  pr^udice,  was  satisfied  that 
the  dear  wei^t  of  the  testimony  strongly  fav- 
eied  the  defSBudants*  position  that  there  was 
BO  negligence  on  their  part  and  the  plaintiff's 
iBjarr  was  the  result  of  unavoidable  accident, 
lad  that  "this  large  verdict  comes  from  some- 
thing outside  of  the  testimony;"  as  well  as  that 
'If  the  ease  had  been  between  two  strangers 
tOikDown  to  the  Jury  and  tried  on  this  evidence, 
If  there  hsd  been,  a  vodict  at  all  for  the  plain- 
tUf,  it  would  hava  heea  for  a  very  much  less 
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sum,"  and  "the  evidence  does  not  support  this 
verdict;"— ^e  legitimate  inference  from  all 
which  would  seem  to  be  that  the  whole  verdict 
was  tainted  by  passion  or  prejudice—yet  the 
court,  because  it  could  not  "say  that  there  is 
no  evidence  to  support  a  verdict  for  such  an 
amount  as  the  plaintiff  ought  to  recover,"  forth- 
with proceeded  to  adjudge  that  the  verdict  and 
the  Judgment  thereon  be  reduced  to  what  in  its 
opinion  was  such  an  amount,  without  appar- 
ently considering  the  question  of  its  power  to 
do  this.    6  Montana,  2r78,  274. 

The  seventh  article  of  Amendment  of  the 
Oonstitution  declares  that,  "In  suits  at  common 
law,  where  the  value  in  controvert  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved;  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules 
of  the  common  law."  This  artide  of  the  Ck)n- 
stitution  is  in  full  force  in  Montana,  as  in  all 
other  organized  Territories  of  the  United  States. 
Act  of  May  26, 1864,  chap.  96, 1 18,  18  SUt. 
at  L.  91;  Rev;  Stat  §  1^1;  WMar  v.  BM, 
62  U.  S.  11  How.  487  ri8: 7611.  In  accordance 
therewith,  theCk)de  of*  Civil  Procedure  of  Mon- 
tana provides  that  "An  issue  of  fact  must  be 
tried  bv  a  Jury*  unless  a  jury  trial  is  waived, 
or  a  reference  is  ordered  by  consent  of  the  par- 
ties."   6  241. 

That  Code  authorizes  the  court  in  which  a 
trial  is  had,  or  the  supreme  court  of  the  Terri- 
tory on  appeal,  to  set  aside  a  verdict  and  grant 
a  new  trial  "for  excessive  damages  appeiring 
to  have  been  given  under  the  influence  of  pas- 
sion or  preju£ce,"  or  "for  insufficiency  of  the 
evidence  to  Justify  the  verdict,"  |§  286,  408; 
Act  of  Amendment  of  1881,  §  7.  And  by  g  428 
of  that  Code,  "Upon  an  appeal  from  a  Judg- 
ment or  order,  the  appellate  court  may  reverse, 
affirm  or  modify  the  Judgment  or  order  ap- 
pealed from,  in  'the  respect  mentioned  in  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  par- 
ties;" "and  may,  if  necessary  or  proper,  order 
a  new  trial."  But  this  section  does  not  author- 
ize the  appellate  court  to  render  a  Judgment 
which  the  lower  court  could  not  have  rendered. 

Under  these  statutes,  as  at  common  law,  the 
court,  upon  the  bearioff  of  a  motion  for  a  new 
trial,  mav,  in  the  exerdse  of  its  Judicial  discre- 
tion, either  absolutely  deny  the  motion,  or 
grant  a  new  trial  eenerally,  or  it  may  order  that 
a  new  trial  be  haa  unless  the  plaintiff  elects  to 
remit  a  certain  part  of  the  veraict,  and  that,  if 
he  does  so  remit,  Judgment  be  entered  for  the 
rest.  Hopkins  v.  Orr,  124  U.  S.  610  [81:628]; 
ArkansoB  Valley  Land  d  Cattle  Co,  v.  Mann, 
130  U.  S  69  [82:  864].  And  if  the  pleadings 
and  the  verdict  afforded  the  means  of  distin- 
guishing part  of  the  plaintiff's  claim  from  the 
rest,  this  oourt  might  affirm  the  Judgment  up- 
on the  plaintiff's  now  remitting  that  part 
Bank  of  Kentucky  v.  Aehtey.  27  U.  S.  2  Pet. 
827  p:  440]. 

But  this  court  has  no  autlM>rity  to  pass  upon 
any  question  of  fact  involved  in  the  considera- 
tion of  the  motion  for  a  new  trial.  And,  in  a 
case  in  which  damages  for  a  tort  have  been  as- 
sessed by  a  Jury  at  an  entire  sum,  no  court  of 
law,  upon  a  motion  for  a  new  trial  for  exces- 
sive damages  and  for  insufficiency  of  the  evf 
deuce  to  support  the  verdict,  is  authorized,  ac- 
cording to  its  own  estimate  of  the  amount  of 

a  118 


[29] 


161-1G9 


StJPBRMV  Couht  of  thb  United  Statcs. 


Oct.  Tskat» 


damages  which  the  plaintiff  oueht  to  have  re- 
ooyered,  to  enter  an  aheolute  hidgment  for  any 
other  sum  than  that  assessed  by  the  jury. 
[30]  3y  t]je  action  of  the  court  in  entering  an  ab- 
solute judfipient  for  the  lesser  sum,  instead  of 
ordering  that  a  Judgment  for  that  sum  should 
be  entered  if  the  plaintiif  elected  to  remit  the 
rest  of  the  damages,  and  that  if  he  did  not  so 
remit  there  shomd  be  a  new  trial  of  the  whole 
case,  each  party  was  prejudiced;  and  either, 
therefore.  Is  entitled  to  have  the  Judg- 
ment reversed  by  writ  of  error.  The  plaintiff 
was  preludiced,  because  he  was  deprived  of 
the  election  to  take  a  new  trial  upon  the  whole 
case.  The  defendants  were  prejudiced,  be- 
cause, if  the  Judgment  for  the  lesser  sum  had 
been  conditional  upon  a  remittitur  by  the  plaint 
iff,  the  defendants,  if  the  plaintiff  had  not  re- 
mitted, would  have  had  a  new  trial  generally; 
and  if  the  plaintiff  had  filed  a  remittitur,  and 
thereby  consented  to  the  Judgment,  he  could 
not  have  sued  out  a  writ  of  error  and  the  de- 
fendants would  have  been  protected  from  the 
possibility  of  beinffobliged  in  any  event  to  pay 
the  larger  sum.  Whereas,  upon  the  absolute 
Judgment  entered  bv  the  court,  without  any  elec- 
tion or  consent  of  the  plaintiff,  the  phdntuf  had 
the  riffht  to  sue  out  a  writ  of  error;  and  he 
availed  himself  of  that  rieht.  and  docketed  his 
writ  of  error  in  this  court  oefore  the  defendants 
docketed  their  writ  of  error.  The  defendants 
were  thus  put  in  the  position  of  being  obliged 
to  contest  the  plaintiirs  writ  of  error^  in  oraer 
to  defend  themselves  against  beinff  held  liable 
for  the  larger  sum,  as  the  plaintiff  00ta<teuded 
that  they  must  be  upon  this  record. 

The  erroneous  Judgment  of  the  supreme 
court  of  the  Territory  being  reversed,  the  case 
will  stand  as  if  no  such  ludgment  had  been  en- 
tered: and  that  court  will  be  at  liberty,  in  diBpos- 
ingof  the  motion  for  a  new  trial  according  to  ita 
▼lew  of  the  evidence,  either  to  deny  or  to  grant 
a  new  trial  generally,  or  to  order  Judgment  for 
a  less  sum  than  the  amount  of  the  veraict,  con- 
ditional upon  a  remittitur  by  the  plaintiff. 

Judgment  retereed  and  com  rtmamded  to  the 
Supreme  Court  qf  Montana  for  further  pro- 
eeedinge  in  eorformitu  ieith  ihie  opinion;  each 
party  to  pay  one  ?uuf  the  expense  of  printing 
the  record  and  other  eoete  in  thie  Court 
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BRANCH  T.  HA8TER80N. 

(See  8.  a  Beport«r*8  ed.  151-lSS.) 

Demurrer— -wlien  overruled— decree  diemieeing 
biUaeto  one  dtfendant,  when  appecUable. 

L  A  demurrer  cannot  Introduoe,  as  ita  sopporti 
new  facta  which  do  not  appear  on  the  face  of  the 
bill,  and  which  must  be  set  up  by  plea  or  answer. 

t.  Where  there  Is  matter  properlj  pleaded  in  the 
bill,  whioh  is  proper  ground  for  equitable  relief 
and  which  requires  an  answer  or  a  plea,  a  de- 
murrer to  the  whole  bill  ought  to  be  overruled. 

H  Where  an  order  taking  the  bill  as  oonfewed  by 
one  defendant  and  directing  that  the  cause  be 
proceeded  in  thenceforth  ex  varte  as  to  him,  was 
entered  before  the  deoree  was  made  sustaining 
the  demurrer  of  the  other  defendant  and  dismis- 
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ing  the  bill  as  against  liim,  that  decree  Is  final  lA 
to  him,  and  one  from  which  the  plaintiff  can  ap» 
peaL 

[No.  287.] 
Argued  April  £6,  1889,  Decided  May  13, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  dismissing,  on  demurrer  to  the 
amended  bill,  a  suit  in  equity  as  to  Masterson, 
one  of  the  defendants,  after  it  was  taken  as 
confessed  as  to  Tsit,  the  other  defendant,  and 
an  order  made  that  the  cause  be  proceeded  in 
ex  parte  as  to  him.     Bevereed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  C.  Lancaster  for  appellant* 

Mr.B.  S.  Henkle  for  appellee. 

Mr,  Justice  Dlatehford  delivered  the  opin- 
ion of  the  court: 

'Hiis  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  West 
em  District  of  Texas,  by  James  Held  StewarC 
The  original  bill  was  filed  against  James  L» 
Tait  and  hlB  wife,  and  Branch  T.  Masterson. 
Tait  and  wife  demurred  to  the  bill,  among 
other  things,  for  multifariousness,  as  did  also 
Masterson.  On  a  hearing,  the  demurrers  were 
iastalned,  wiUi  leave  to  amend  the  bill.    The 

C'  'ntifl  then  filed  an  amended  bill  against 
terson  and  Tait  It  was  taken  as  coniessed 
as  to  Tait,  and  an  order  nmde  that  the  cause  bo 
proceeded  in  ex  parte  as  to  him.  Masterson 
demuired  to  the  amended  bill,  and  the  demur- 
rer was  sustained  and  the  bill  as  against  him 
was  dismissed.  The  plaintiff  has  appealed  t# 
this  court. 

The  allegations  of  the  amended  bill  are  sub- 
stantially as  follows:  On  the  10th  of  May,  1878, 
at  Glasgow,  Scotland,  Stewart  and  Tait  entered 
into  a  written  agreement.  By  that  agreement, 
Stewart's  son  and  Tait  were  to  proceed  together 
to  Texas,  and  Tait  was  to  purchase  2,660  acres 
of  Umd.  in  such  place  as  might  seem  to  him 
most  advantageous,  at  a  price  not  to  exceed 
13  shfllings  per  acre,  title  deeds  to  be  made  out 
and  recoraed  in  the  name  of  Stewart,  and  he  to 
authorize  pavment  of  the  purchase  money  on 
delivery  oi  the  title  deeds  to  the  order  of  such 
party  as  might  be  named  therein,  money  for 
unprovements  to  be  furnished  bv  Stewart  as 
required  l^  Tait,  be  to  give  receipts  as  acting 
for  Stewart,  and  the  farm  to  be  worked  on 
equal  shares,  and  profits  to  be  equally  divided 
between  Stewart's  son  and  Tait,  the  agreement 
to  remain  in  force  for  five  years  from  the  date 
of  purchase  of  the  land:  a  further  tract  of  2,- 
660  acres  to  be  purcbssed  in  the  names  of  Tait 
and  Stewart's  son,  on  a  credit  of  four  years, 
payment  to  be  made  out  of  realized  profits; 
and  until  such  additional  land  should  be  paid 
for,  but  not  exceeding  five  years,  Stewart 
should  not  require  the  repayment  of  moneys 
advanced;  interest  to  be  paid  for  such  moneVs 
at  the  rate  of  6  per  cent  per  annum;  Tait  to  do 
his  best  as  to  supervimon  and  guidance  of 
Stewart's  son,  and  to  have  the  management 
and  be  responsible  to  Stewart;  the  amount  to 
be  advanced  by  Stewart  not  to  exceed  in  all 
£8,260  sterling. 

The  amended  bill  then  makes  the  following 
allegations:  In  pursuance  of  such  agreement. 
Tait,  in  June,  1^,  purchased  for  Stewart  and 
in  his  name,  and  went  into  the  occupancy  of » 
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nd  bdd  for  bim  as  his  agent,  for  five  years, 
4,806  acres  of  land  in  Bezar  County,  Texas, 
known  as  the  C^asper  Flores  survey  No.  18, 
and  dtuated  within  the  territory  of  the  Hc- 
Unllen  grant,  thereinafter  described  and  bound- 
ed as  set  forth;  Stewart  paid  for  the  land 
|9,000,  and  expended  in  improvements,  as  own- 
er, 16,147.61 ,  and  thereby  increased  the  value  of 
the  land  at  least  $8  i)er  ac  re,  matdne  the  whole 
▼xiae  of  the  improvements,  as  maae  by  him, 
119.982.61.    He  paid  about  $1,000  taxes  on  the 
land.    The  title  was  from  the  Government  of 
Bpain,  which  conveyed  in  fee  to  the  Indians  of 
Ban  Jos^  Mission,  land  known  as  the  McMuUen 
nant,  in  the  Counties  of  Medina  and  Bexar. 
It  was  conveyed  by  the  Indians  to  one  Garza, 
and  by  him  and  the  Indians  to  one  John  Mo- 
MnDen,  in  fee.     WhOe  McMullen  owndd  and 
occopied  it,  and  in  Febraarv,  1840,  one  Mav- 
erick, being  the  owner  of  Texas  land  certifi- 
cate No.  276,  as  the  assigned  of  Gasper  Flores, 
the  pantee  of  the  State  of  Texas,  located  such 
certificate  on  a  pordon  of  the  land  within  the 
HcMnUen  grant,  known  as  the  Gasper  Flores 
survey  No.  18,  being  the  identical  land  owned 
1^  Stewart  and  thereinbefore  described,  and 
sflerwards  procured  a  patent  for  the  land  and 
164]    becsme  vested  with  all  the  title  of  the  Re- 
public or  State  of  Texas  tiiereto,  and  claimed 
nrrey  No.  18,  adversely  to  the  title  and  pos- 
KHion  of  McMullen.    Afterwards  McMullen 
coD?eyed  the  McMullen  grant  to  one  Howard, 
tad  he,  in  February,  1851,  commenced  a  suit 
io  equity,  styled  cbancery  suit  No.  10,  in  the 
Qrcoit  Court  of  the  United  States  for  the 
Western  District  of  Texas,  to  remove  the 'rloud 
opoD  bis  title.    Maverick  was  made  a  party  to 
that  suit  and  appeared,  and  on  the  final  hear- 
faig  it  was  decreed  that  the  heirs  of  Howard 
(he  bavins  died  and  th^  having  been  substi- 
tBted  ss  plaintiifs)  should  recover  the  McMul- 
leo  grant  from  Maverick  and  the  other  defend- 
iDta,  aod  that  the  title  of  said  heirs  was  free 
from  all  douds,  and  that  all  patents,  locations, 
ai^  lorveys,  owned  by  the  defcDdants  in  the 
ndt,  were  void,  and  they  were  ordered  to  can- 
ed the  same,  and  the  title  of  said  heirs  to  the 
McMulleD  gnnt  was  adjud^e^  to  be  a  good 
title.    On  a  reference  made  by  said  decree,  a 
master  reported  that  Maverick  appeared  to 
bate  claimed  to  be  the  owner  of  toe  Gasper 
Flores  survey  No.  18,  being  the  land  of  Stew- 
art, and  that  the  same  was  situated  within  the 
limiu  of  the  McMullen  grant.    The  master 
made  a  deed  in  triplicate,  conveying  all  the  in- 
terest of  the  heirs  of  McMullen  to  the  McMul- 
len eraot,  and  the  heirs  of  Howard  acquired 
legal  title  to  and  possession  of  that  grant,  and 
ooe  Castro  purchased  from  the  heirs  of  How- 
ard aod  became  the  owner  of  said  survey  No. 
18,  aod  went  into  possession  thereof,  and  aft- 
erwards sold  the  same  in  fee  to  Stewart,  for 
t9,000,  and  delivered  possession  thereof  to  him 
b  Jaoe,  1878,  the  deed  expressing  the  consid- 
oitioQ  of  $10,600,  and  being  duly  recorded  in 
Bezar  County,  as  was  also  the  said  deed  to 
Castro.    Thus,   Stewart's  land   became   and 
Vttlaod  titled  from  the  State,  evidence  of  the 
ippromiation   of  which  was  on  the  county 
ncords  of  the  County  of  Bexar,  and  in  the 
^eoeral  land  ofiloe  ox  the  State,  according  to 
the  (irovisions  of  section  2  of  article  14  of  the 
Coflsdtution  of  the  State.    The  heirs  of  How- 
Ill  C.  & 


ard  were,  bv  virtue  of  said  decree,  put  in  pos> 
session  of  all  the  land  in  the  McMullen  grant 
claimed  by  the  defendants  in  suit  No.  10,  and 
the  State  of  Texas  acquiesced  in  the  decree, 
and  caused  the  McMullen  flrant  to  be  marked 
on  the  maps  of  the  general  land  office  by  its 
boun'daries  within  the  Coimties  of  Bexar  and  [1551 
Medina,  and  the  grant  was  marked  on  the 
county  maps  of  each  of  those  coimties  by  au- 
thority of  the  State;  and  the  heirs  of  Howard 
and  those  holding  under  them  have  been  re- 
quired to  pay  state  and  county  taxes  on  the 
land,  and  the  State  and  the  County  of  Bexar 
have  levied  taxes  on  Stewart's  land  and  col- 
lected the  same  from  him  as  owner  thereof, 
ever  since  he  purchased  it,  and  he  has  ever 
since  been  in  the  actual  possession  and  occu- 
pancy of  the  same  and  the  improvements 
thereon,  and  thus  his  appropriation  of  the  land 
was  evidenced  by  the  occupation  of  the  own- 
er or  some  penon  holding  for  him,  under  the 
S revisions  of  secti  4  2  of  article  14  of  the 
tate  Constitution.  Masterson  became  and 
was  a  party  defendani  to  said  suit  No.  10,  be- 
fore the  final  determination  of  the  same,  as  the 
assiffnee  in  bankruptcy  of  one  Hemdon,  a  de- 
fencuuit  therein  (who  had  located  a  certificate 
on  and  taken  out  a  patent  to  lands  within  the 
McMullen  grant,  and  whose  claim  was  a  cloud 
on  the  McMullen  title),  and  had  full  knowl- 
edge of  the  decree  and  of  the  proceedings  in 
sun  No.  10,  before  and  after  the  decree,  and 
knowledge  of  the  possession  and  title  of  the 
heirs  of  Howard  ana  of  Castro,  and  of  Stewart's 
title,  possession  and  improvements,  and  that 
Tait  was,  durins  five  years  from  June  22, 1878, 
holding  Stewarvs  land  and  the  improvements 
thereon  as  the  agent  of  Stewart.    The  forego-  * 

ing  decree  and  conveyances  vested  in  Stewart 
the  absolute  property  in  said  4606  acres  of 
land;  but  Masterson  and  Tait  fraudulently  col- 
luded with  each  other  that  Tait  should  aban- 
don Stewart's  land  and  all  the  improvements 
thereon  and  deliver  the  same  over  to  Masterson 
for  the  consideration  of  $750,  to  be  paid  by 
him  to  Tait,  with  intent  to  cheat  Stewart  out 
of  the  value  of  said  improvements  and  deprive 
him  of  hlB  tiUe  to  the  land.  Masterson,  with 
such  intent,  and  in  contempt  of  said  decree, 
and  in  violation  of  said  provision  of  the  Con- 
stitution of  Texas,  fraudulentlv  located  and 
caused  to  be  surveved  the  whole  of  Stewart's 
land,  as  vacant  and  unappropriated  domain  of 
the  State  of  Texas,  by  virtue  of  several  land 
certificates  issued  by  the  State  and  owned  by 
Masterson,  and  caused  the  survevs  thereof  and 
the  field  notes  of  the  surveys  to  be  recorded  in 
the  office  of  the  county  surveyor  of  Bexar  Coun-  r  «  » o-i 
ty,  with  particulars  set  forth  in  the  amended  l*'*''! 
mif  and  procured  patents  to  issue  to  himself 
thereon  to  the  lands  described  in  such  surveys 
and  field  notes,  covering  Stewart's  said  land. 
In  August,  1882,  Masterson  commenced  an  ac- 
tion 01  ejectment  or  trespass  to  try  title,  in  the 
District  Court  of  Bexar  County,  against  Tait, 
to  acquire  possession  of  Stewart's  said  land. 
The  suit  was  brought  for  the  purpose,  among 
other  things,  of  furnishing  a  pretext  for  Tait 
to  abandon  Stewart's  property,  and  having 
served  its  purpose,  it  was  dismissed  by  Master- 
son,  who  paid  all  the  costs  thereof;  and  Tait, 
in  piu-suance  of  such  coUusive  agreement  and 
the  payment  to  him  of  $700  by  Masterson, 
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furrendered,  and   MastersoD   received   occu- 

Ccy  of  1280  acres  of  the  land  and  a  dwelling 
ae  and  improvements  thereon;  and  pretends 
to  hold  the  same  as  owner,  and  also  to  claim 
thle  and  the  right  of  possession  to  the  remain- 
der of  Stewart^  land,  unoccupied  by  him,  un- 
der and  by  virtue  of  Masterson's  saia  locations 
andpatents  thereon.  The  amende  biU  tenders 
to  Hasterson  the  amount  of  the  actual  ex- 
penses incurred  by  him  in  paying  for  the  cer- 
tificates, surveys  and  patents.  Tait  is  insolv- 
ent; and  if,  upon  a  final  hearinff,  the  title  of 
Masterson  should  be  decreed  to  be  paramount 
to  that  of  Stewart,  the  value  of  Stewart's  im- 
provements on  the  land,  namely,  $19,902.61, 
would  be  lost  to  him,  unless  adjudged  to  him 
against  Masterson  by  a  decree,  and  made  alien 
upon  the  land. 

The  amended  bill  waives  an  answer  on  oath 
as  to  all  matters  except  those  specified  in  six 
interrogatories,  as  to  which  an  answer  on  oath 
ia  required,  it  prays  for  an  accounting  by 
Hasterson  as  to  the  cost  incurred  by  him  m 
the  purchase  of  his  certificates,  the  looUion  and 
running  of  the  surveys,  and  the  procurement 
'  of  patents  on  the  460i5  acres  of  land;  that 
1157]  the  title  acquired  by  him,  if  any,  be  by  a  de- 
cree vested  in  Stewart,  on  the  payment  of  the 
amounts  so  expended  by  Masterson;  that  the 
doud  upon  Stewart's  utle  be  removed,  and 
Masterson  forever  barred  of  all  interest  in  the 
land;  and  that  Stewart  be  quieted  in  his  title 
and  possession,  and  be  decreed  to  be  the  own- 
er. There  is  an  alternative  prayer  that,  in  case 
the  title  to  the  4605  acres  be  found  to  be  in 
Masterson,  then  the  amount  of  the  value  of  the 
improvements  made  on  the  land  be  adjudged 
'  to  Stewart  against  Masterson,  and  made  a  Sen 

on  the  land;  that  the  land  be  sold  to  satisfy  the 
lien;  and  that  Masterson  be  foreclosed  and 
barred  of  all  interest  in  the  land,  except  the 
eouity  of  redemption  before  sale  by  the  pay- 
ment of  th«  amount  of  the  lien;  and  for  gen- 
eral relief. 

The  demurrer  of  Masteraoo  purports  to  be  a 
demurrer  to  the  amended  bill,  and  to  the  origi- 
nal bill  as  amended  by  the  amended  biU.  It 
demurs  thereto  and  to  the  jurisdiction  of  the 
cotirt  sittinfl;  in  equitv,  and  assigns  sev«*al 
grounds  of  aemurrer:  (l)  that  the  amended  bill 
sets  up  substantially  matters  against  which  the 
court  sustained  the  demurrer  to  the  original 
bill,  in  that  it  appeared  by  the  original  bill, 
and  cause  No.  10  in  equity  therein  referred  to 
and  stated  as  a  part  of  Stewart's  title,  and  the 
exhibits,  order  and  decree  in  cause  No.  10,  that 
Stewart's  pretended  title  to  the  lands  sued  for 
is  based  on  the  so  called  McMullen  grant,which 
the  Supreme  Court  of  Texas,  in  the  case  of 
MeMuUen  v.  Ilodge,  5  Tex.  84,  and  in  Hattard 
V.  MeKeneie,  54  Tex.  171,  declared  to  be  vacant 
public  domain;  and  the  decision  in  McMuUen 
V.  Bodge  was  rendered  long  before  Stewart 
purchased,  and  McMullen,  against  whom  it 
was  rendered,  is  a  remote  vendor  of  Stewart, 
and  Stewart's  claim  is  under  him;  and  Stewart 
has  not,  by  the  amended  bill,  set  up  any  other 
claim  than  the  void  one  defectively  set  up  in 
the  original  bill;  and  the  amended  bill  does  not 
contain  proper  allegations  to  entitle  him  to  as- 
sert a  claim  for  the  value  of  improvementa;  (2) 
that  there  is  a  want  of  equity  in  the  bills;  (8) 
that  Tait  has  no  interest  in  the  matters  oon- 
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ceming  which  the  decree  is  sought  against 
Masterson,  and  no  relief  is  asked  against  Tait, 
and  no  facts  are  alleged  which  would  entitle 
Stewart  to  maintain  this  suit  against  Masterson 
and  Tait,  and  there  is  a  misjoinder  of  parties 
defendant;  (4)  that  Stewart  has  a  full,  com- 
plete and  adequate  remedy  at  law. 

We  think  the  demurrer  to  the  amended  bHI 
ought  to  have  been  overruled,  and  Masterson 
put  to  his  answer  thereto.  It  appears  by  the 
opinion  of  the  court  below,  filed  in  deciding  on 
the  demurrer  to  the  original  bOl,  that  the  case  [158] 
made  by  that  bill  against  Masterson  and  Tdt 
was  substantiaUy  the  same  as  the  case  made 
against  them  by  the  amended  bill,  and  that  the 
demurrer  to  the  original  bill  was  sustained  on 
the  ground  of  multiiariousness,  because,  in  ad- 
dition, it  sought  an  accotmt  from  Tait  person- 
ally, as  asrent  or  trustee  of  Stewart,  in  respect 
to  funds  intrusted  by  Stewart  to  Tait,  and  also 
prayed  to  have  estabUshed  a  lien  in  respect 
thereto,  in  favor  of  Stewart,  upon  a  homestead 
which  it  was  alleged  Tait  had  purchased  for 
himself  and  his  wife  with  such  ftmds.  The 
court  was  of  opinion  that  Tait  was  a  proper 
party  to  the  bill  with  Masterson,  in  respect  to 
the  matters  other  than  the  accounting  by  Tait. 
and  that  Stewart  might  reform  his  ongmal  bill 
and  so  frame  it  as  to  embrace  solely  the  mat- 
ters against  Masterson  and  Tait  relating  to 
Stewart's  title  to  the  land  in  question,  ana  the 
alternative  claim  to  a  ri^t  to  be  paid  for  the 
value  of  permanent  hnprovementa  made  upon 
the  land,  as  against  Masterson. 

It  is  assigned  as  error  by  Stewart  that  n<^ 
where  in  the  original  bill  or  in  the  amended 
bill  it  is  admitted  that  the  McMullen  titie. 
which  Stewart  is  litigating  in  this  case,  is  the 
identical  McMullen  titie  which  has  been  at 
variotis  times  litigated  in  the  courta  of  Texas; 
that  the  court  below  had  no  authority  to  take 
ludidal  notice  of  the  identity  of  the  grant  in 
litigation  with  another  grant  referred  to  it  in 
the  state  reports,  when  this  identity  was  not 
admitted  in  the  bill  demurred  to:  and  that  that 
court  could  derive  knowledge  of  such  identity 
only  from  evidence  properly  offered  and  aa- 
mitted,  after  due  aUegations  in  a  plea  or  an- 
swer. 

It  is  very  clear  that  the  present  demurrer  in- 
troduces as  its  support  new  facta  which  do  not 
appear  on  the  face  of  the  bUl,  and  which  must 
be  set  up  by  plea  or  answer.  Story,  £q.  PL 
9th  ed.  ^  47,  448,  508,  647. 


In  addition  to  this,  as  there  is  nmtter  proper 
ly  pleaded  in  the  amended  bill,  and  properly 
ground  for  equitable  relief,  which  requires  an 
answer  or  a  plea,  and  as  the  demurrer  is  to  the 
whole  bill,  it  ought  to  have  been  overruled. 
The  case,  as  stated,  shows  there  is  no  plain, 
adequate  and  complete  remedy  at  law. 

As  the  order  taking  the  bill  as  confessed  by 
Tait,  and  directing  that  the  cause  be  proceeded 
in  thenceforth  eoi  parte  as  to  him,  was  entered  ri  koi 
before  the  decree  was  made  sustaining  the  de-  ^  ^ 
murrer  of  Masterson  and  dismissing  the  bUl  as 
against  him,  that  decree  is  final  as  to  him,  and 
one  from  which  he  could  appeal.  There  was 
no  deoee  from  which  Tait  could  appeal,  and 
when  the  case  returns  to  the  Circuit  Court  a 
final  disposition  of  it  can  be  made  as  against 
Tait.  He  was  properly  made  a  defendant 
with  Masterson,  uthough  no  relief  was  prayed 
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agiiost  him  in  respect  of  the  matters  in  which 
he  is  alleged  to  have  been  concerned  with  Mas- 
tersoo, 

Tht  deareB  tf  the  Circuit  Court  is  revened, 
md  ths  COM  is  remanded  to  that  Court,  with  a 
dirtetiemto  owrrute  the  second  demurrer  of  Mas- 
town,  and  to  take  eueh  further  proceedings  as 
AsU  not  is  inconsistent  with  this  opinion^ 


EMILE  OORNELY,  Appt., 

FREEMAN  D.  MABGKWALD. 

C9ee  8. 0.  Beportar^  ed.  U^lffL) 

Atoll,  damages  for  if^ngement  qf-^^reduction 
ifnpriee  settlements  in  other  eases^  not  evi- 
iaics  of  talus, 

L  Id  an  action  for  infrtncement  of  a  patent,  where 
Ooe  it  hi  ttieeTkleDoe no boslB  f  ora computation 
«f  the  damacea^only  nominal  damases  can  be 


1  Wboe  the  eridenoe  did  not  show  that  the  reduo- 
tlon  in  prloes  sustained  b7  the  pUdntiff  was  solelj 
doe  to  the  acts  of  the  defendant,  or  to  what  ex- 
tent itwas  doe  to  such  aoti,  damages  cannot  be 
he  swarded  on  smdi  alleged  reduction. 

1  The  pSTment  of  a  sum  In  settlement  of  a  claim 
far  an  alleged  infringement  of  a  patent  cannot  be 
Utan  IS  a  standard  to  measure  the  value  of  the 
teproTementa  patented,  in  determining  the  dam- 
ascf  nstained  bj  the  owner  of  the  patent  in  other 
CHHOf  mCringment. 

\No.  208.] 
Argued  Aprat6,m9.    Decided  May  IS,  18€^. 

AFFEIL  from  adecree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  a  suit  for  the  infringe- 
ment of  lettetB  patent,  awarding  to  the  plaint- 
iff the  oroflt  made  by  defendant  by  toe  sale  of 
farfripging  maddnes,  and  aiz  cents  damages. 
Apmed, 

Reported  helow,  28  Blatchf .  108, 24a 

The  fsctB  are  stated  in  the  opinion. 

Mr.  B,  F.  Lee*  for  appellant: 

Gains  and  proAts  are  the  measure  of  damage 
b  equity  suits,  except  in  cases  where  the  m- 
Jmy  loaned  oy  the  infringement  is  greater 
thai  the  sggregiUe  of  what  was  made  oy  the 
iwpoodent. 

krdaaUT.  CooUdge,  98  U.  8.  0^  «2  (28:802, 
804);  Bootw.  Lake  Shore  dM,8.R  Co.  106U. 
8. 180, 200,  201  (26:075,  979);  Goodyear  Dental 
FsiesflOf  09.  T.  Fan  ^n^Mrp,  9  Pat  Off.  Oaz. 
#7. 

An  estahHshed  royalty  has  been  proved,  with- 
in the  ruUogs  of  this  courC 

Clark  i.l¥oo$ter,  119  U.  a  822, 826  (80:892, 
Mb. 

The  forced  lowering  of  a  complainant's  prices 
tj  the  infringement  of  a  defendant  is  a  basis 
tfdamsges. 

TsieLoek  J^-  Oo-  ▼•  Sargent,  117  U.  Q. 

Where  there  have  been  substantial  profits  or 
dimsgei,  a  sahetantlal  recovery  will,  if  poasi- 
Ilk  be  awarded. 

QeuUTs  Iffg.  Co.  ▼.  Cowing,  106  U.  S.  258 
06:987);  Tff^hman  ▼.  Proctor,  125  U.  &  186 

mu.8. 


(81:664);  CaUaghan  t.  Myers,  46  Pat  Oft  Gas. 
565. 
Mr.  W«  A*  Couraen  for  appellee. 

Mr,  Justice  Blatchford  delivered  the  opin 
ion  of  the  court: 

This  is  a  suit  in  equity  brought  by  Emile 
Comely  against  Freeman  D.  Marckwald,  for 
the  alleged  infringement  of  letters  patent  No. 
88,910.  granted  to  Comely,  as  assignee  of  An- 
toine  Bonnaz,  the  inventor,  for  an  "improve- 
ment in  sewing-machine  for  embroideiiDg." 
There  was  an  interlocutory  decree  for  the  plaint- 
iff, establishing  the  validity  of  the  patent  and 
its  infringement,  and  ordering  a  reference  to  a 
master  to  take  an  account  of  profit  and  dam- 
ages. 

The  master  reported  that  the  defendant  had 
made  a  profit  of^|142.92,  by  the  sale  of  26  in- 
fringing machines;  and  that  he  was  not  a  will- 
ful and  deliberate  infringer.  As  to  damages, 
he  reported  that  the  plaintiff  had  instituted  ten 
suits  against  other  infringers  on  the  patent,  all 
of  which,  with  one  exception,  were  settled  on 
the  bads  of  $50  for  each  infringing  machine: 
that  the  plaintiff  claimed  that  that  afforded 
a  proper  measure  of  damages,  on  the  basis  of 
an  established  license  fee;  that  there  was  a 
deviation  in  one  instance  because,  as  was  stated 
by  a  witness,  the  case  presented  "  circumstan- 
ces of  exceptional  hardship,"  but  what  the 
circumstances  were  did  not  appear:  that  it 
did  not  appear  that  licenses  were  issued  to 
anyone  otte*  Uian  in  the  settlement  of  a  suit 
or  that  the  plaintiff  had  adopted  the  sum  of 
$50  as  a  sum  on  the  pavment  of  which  he 
was  prepared  to  grant  a  license  to  any  and  all 
who  wished  to  use  the  invention;  and  that  the 
facts  did  not  warrant  the  measurement  of  the 
damages  by  a  fixed  and  established  license  fee. 

The  master  also  reported  that  the  plaintiff 
claimed  that  he  had  been  forced  to  lower  his 
prices  to  compete  with  the  defendant;  that  the 
evidence  did  not  show  that  any  reduction  in 
prices  bv  the  plaintiff  was  solely  due  to  the  acts 
of  ttie  aefendant,  or  to  what  extent  it  was  due 
to  such  acts;  that  as  to  damage  to  the  plaintiff 
from  the  loss  of  the  sale  of  machines  which  the 
defendant  had  sold,  it  did  not  appear  what  prof- 
its the  plaintiff  made  on  his  macliines,  or  what  . _  ^- , 
it  cost  to  make  them;  and  that,  therefore,  such  L^ol  J 
damage  could  not  be  computed  and  could  not 
be  reported  as  exceeding  the  nominal  sum  of 
six  cents. 

The  plaintiff  excepted  to  the  report,  and,  on 
a  hearing,  the  court  made  a  decree  (28  Blatch- 
fonL  168)  overruling  the  exceptions,  and  con- 
firming the  report,  and  awarding  to  the  plaint- 
iff the  $142.92.  with  interest  and  costs,  except 
the  costs  on  the  accounting  subsquent  to  the 
master's  draft  report  and  the  costs  on  the  ex- 
ceptions, which  two  items  of  costs  it  awarded 
to  the  defendant  The  plaintiff  has  appealed 
from  so  much  of  the  decree  as  awards  to  him 
no  damages  beyond  the  six  cents. 

The  circuit  court,  in  its  opinion,  held,  that 
evidence  of  payments  made  for  infringements 
was  incompetent  to  establish  a  price  as  for  a 
fixed  royalty;  that,  as  to  loss  by  the  Plaintiff 
from  the  diversion  of  sales,  he  had  failed  to  give 
any  evidence  diowing  the  cost  of  his  machines, 
or  what  his  profits  would  have  been;  that  as 
there  was  no  basis  for  a  computation  of  the  loss 
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cf  profitB,  the  determiDation  of  the  master  waa 
correct;  and  that  his  conclusioD  was  proper  as 
to  the  alleged  loss  of  the  plaintiff  by  reason  of 
the  enf  on^  reduction  of  his  prices. 

We  concur  in  these  views.  As  to  the  ques- 
tion of  an  established  license  fee,  the  case  is 
ffovemed  fay  the  recent  decision  of  this  court 
Si  Bude  y.  WesteoU,  180  U.  S.  163  [82:888], 
where  it  was  held  that  the  payment  of  a  sum 
in  settlement  of  a  claim  for  an  alleged  infringe- 
ment of  a  patent  "  cannot  be  taken  as  a  stand- 
aid  to  measure  the  value  of  the  improvements 
patented,  in  determining  the  damages  sustained 
by  the  owner  of  the  patent  in  other  cases  of  in- 
fringement" 

J^eree  qfflrmed. 


Ex  parte:  

In  the  Matter  of  HAK8  NIELSEN,  Appt 

(See  a  a  Reporter^  ed.  175-19L) 

Habeas  corpus — only  one  indictment  for  un- 
lauful  cohabitation,  under  Law  cf  ISSS—WO' 
ond  conviction,  when  unlauful^douhle  con- 
viction— autrefois  convict — want  of  power  in 
court — conviction  for  adultery, 

L  If  the  oourt  which  renders  a  judgment  has  not 
jurisdiction  to  render  it,  either  booause  the  pro- 
ceedings or  the  law  under  wliich  they  are  taken 
are  unconstitutiOQal,  or  for  any  other  reason,  the 
judgment  is  void  and  may  be  questioned  ooliater>- 
ally;  and  a  defendant  who  Is  imprisoned  under 
and  by  virtue  of  it  may  be  discharged  from  cus- 
tody on  habeoM  eorpua, 

t.  Only  one  indictment  and  conviction  of  the 
crime  of  unlawful  cohabitation,  under  the  Act  of 
1882,  can  be  had  for  the  time  preceding  the  (hiding 
of  the  indictment:  the  crime  Is  a  continuous  one, 
and  is  but  a  single  crime  untU  prosecuted. 

ti  A  second  conviction  and  punishment  of  the 
same  crime,  for  any  part  of  said  period,  was  an 
excess  of  authority  on  the  part  of  the  District 
Oourt  of  Utah;  and  a  habMseorput  may  be  issued 
for  the  discharge  of  the  defendant  imprisoned  on 
such  conviction. 

4.  Where  the  double  conviction  for  the  same  of. 
lenae  appears  anywhere  in  the  record,  it  is  sulll- 
dent;  as  where  it  appears  on  the  record  In  the 
plea  of  autrefoU  oofwiet^  which  is  admitted  to  be 
true  by  a  demurrer. 

lb  By  a  second  prosecution  and  trial  for  the  same 
offense,  a  constitutional  immunity  of  the  defend- 
ant is  violated;  and  where  such  a  case  appears  on 
the  record,  the  party  is  entitled  to  be  discharged 
from  Imprisonment. 

C  A  party  is  entitled  to  a  hohMseoTpyf,  not  merely 
where  the  court  is  without  jurisdiction  of  the 
cause,  but  where  it  has  no  constitutional  author^ 
ity  or  power  to  condemn  the  prisoner. 

7.  The  conviction  of  the  petitioner  of  the  crime  of 
unlawful  cohabitation  was  a  bar  to  his  subse- 
quent prosecution  for  the  crime  of  adultery,  com- 
mitted during  the  same  period,  where  the  adul- 
tery charged  in  the  second  indictment  was  an  In- 
cident and  a  part  of  the  unlawful  cohabitatJon, 
for  which  he  had  t)een  convicted. 

[No.  1527.] 

Argued  April  18,  tt,  1889.    Bedded  May  IS, 

1889. 

NoTS.— See  notes  as  follows:  Habeae  Oorput,  8 
k)alL,  1  L.  ed.  480  et  acq, ;  BtQam^,  prottf  of  mar' 
riaoe  in  eaaa  ct^,  108  U.  8^  M  L.  ed.  481;  t>animr  a^ 
quUteHoi  convieiion, 8B U. &, & L. ed. 871 
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APPEAL  from  a  final  order  of  the  First  Ju- 
dicial District  Court  of  the  Territoiy  of 
Utah,  refusing  to  issue  a  habeae  corpus  to  dis- 
charge the  petitioner  from  imprisonment  on  a 
Judgment  rendered  by  said  court,  that  the  pe> 
titioner  be  imprisoned  on  conviotioii  of  adul- 
terv.    Beveracd. 

llie  facts  are  stated  in  the  opinion. 

Meeere.  Jeremiah  M.  WUeea*  Franklin 
S.  Richards  and  Bamud  SheUabarger,  for 
appellant: 

When  a  prisoner  is  held  under  a  judgment 
of  the  court  made  without  authority  ox  law»  the 
proper  Mbunal  will  issue  a  writ  oi  habeas  cor- 
pus to  look  into  the  record  so  far  as  is  neces- 
sary to  ascertain  that  fact,  and,  if  it  is  found  to 
be  so,  will  discharge  the  prisoner. 

Be  Bnoto,  120  UT  8.  274  (80: 658);  Ex  parte 
Lange,  85  U.  8.  18  WaU.163, 178  (21:872,  879); 
Ex  parte  MiUigan,  71  U.  8.  4  Wall.  2,  181  (18: 
281,  299);  Church,  Habeas  Ck)rpus,  §g  848, 862, 
868. 

When  the  two  indictments  are  for  matters 
arising  out  of  the  same  transaction,  there  can 
be  but  one  conviction. 

Farrington  v.  Payne,  15  Johns.  482.  1  Bish. 
Crim.  Law,  7th  ed.  g  1060;  4  BL  Com.  886; 
BoberU  v.  StaU,  14  Qbl  8;  State  v.  Cooper,  18 
N.  J.  L.  861;  StaU  v.  McOyrmaek,  8  Or.  286: 
Jackson  v.  State,  14Ind.  827;  (>uitg0W  v.  StaU,  I 
Tex.  App.  47;  StaU  v.  Loeklin,  4  New  £ng. 
Rep.  808,  59  Yt.  654;  HinkU  v.  Com.  4  Dana, 
518:  StaU  y.  DeOraffenreid,  9  Bazt.  289;  U.  S. 
V.  Bureh,  1  Cranch,  C.  C.  86;  Oom.  v.  Hudson, 
14  Gray,  11;  Oom.  v.  Jenks,  1  Gray,  490;  Com. 
v.  Mead,  10  Allen,  896;  StaU  v.  Egglesht,  41 
Iowa,  574;  StaU  v.  Lindley,  14  Ind.  480;  StaU 
V.  Nutt,  28  Vt  598;  StaU  y.  Fayetteville,  8 
Murph.  (N.  C.)  87t 

It  is  not  necessary  that  the  offense  in  each 
indictment  should  be  the  same  in  name,  if  the 
transaction  is  the  same. 

1  Bish.  Crim.  Law,  7th  ed.  g  1050;  7  Crim. 
Law  Mag.  718;  Hirshfield  y.  StaU,  11  Tex. 
App.  20^  HoU  V.  StaU,  88  Ga.  187;  Moore  r. 
StaU,  71  Ahi.  807-811. 

If  the  conviction  is  for  the  whole  transaction^ 
there  can  be  no  further  conviction  for  any  part 
of  it. 

7  Crim.  Law  Mag.  718;  WiUox  y.  StaU,  • 
Lea  (Tenn.)  571;  Wright  v.  State,  17  Tex. 
App.  152;  StaU  v.  Townsend,  2  Harr.  (Del) 
5&;  Fi^r  v.  Oom.  1  Bush,  211;  Dinkey  y. 
Com.  17  Pa.  126;  StaU  v.  Chafn,  2  Swan,  498; 
Oom.  y.  Hawkine,  11  Bush.  608;  Winingtr  v. 
StaU,  18  Ind.  640;  Fiddler  v.  StaU,  7  Humph. 
6(^  Sanders  y.  StaU,  55  Ala.  42. 

There  can  be  no  further  conviction,  either 
for  the  whole  or  for  any  part  of  the  transaction. 

StaU  V.  Lewu,  2  Hawks  (N.  C.)  98;  Dixon 
V.  Washington,  4  Cranch,  C.  C.  114:  U.  S.  r. 
Lee,  4  Cranch,  C.  C.  446;  StaU  y.  Shepard  7 
Conn.  54;  P^opU  y.  McOowan,  17  Wend.  886; 
Beg.  V.  Elrington,  9  Cox,  C.  C.  86;  StaU  y. 
OoigaU,  81  Kan.  511. 

If  the  adultery  occurred  during  the  unlawful 
cohabitation  which  is  covered  bv  the  convic- 
tion, it  was  a  part  of  and  involved  in  such  co- 
habitation, and  a  conviction  for  the  latter  bars 
a  prosecudon  for  the  adultery. 

Cannon  v.  U.  S.  116  U.  8.  71  (29: 567);  U.  8. 
y.  Crawford,  6  Mack^,  819;  Be  Snow,  120  U. 
8.282^:661). 
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JH^.  O.  A.  Jmnkm,  BdUeitor-Om.,  for  the 

United  State: 

Tbe  defendant  was  not  placed  twice  in  Jeo- 
|ieidy  for  tbe  same  offgnw. 

CoMum  ▼.  U.  a.  116  U.  8.  65  (29: 561);  Com, 
▼.  BMn$on^  136  Maai.  86d;  Oom.  t.  Arm- 
strong. 7  Graj.  49;  Moore  y.  HI.  55  U.  8.  14 
How.  20  (14: 806);  Morey  v.  Com.  106  Mass. 
48S-4S6;  Com.  ▼.  A^,  12  Pick.  496;  State  ▼. 
Bdtr.  66  lod.  286;  Owi.  v.  McShane,  110 
MiA.  602;  Shannon  v.  Omn.  14  Pa.  227. 

J^.  Jtutiee  Brmdlay  delivered  the  opinion 
•f  the  court: 

This  is  an  appeal  from  a  final  order  of  the 
District  Coon  for  the  First  Jndicia]  District 
of  the  Tenitofy  of  Utah,  ref osing  to  issue  a 
kabeae  corpus  a|^)lied  for  hv  the  petitioner, 
who  prayed  to  be  discharged  m>m  custody  and 
imprisonment  on  a  judgment  rendered  by  said 
court  on  the  12th  01  JiUrch,  1889.  The  Judg- 
ment was  that  the  petitioner,  Hans  Nielsen, 
hsTing  been  convicted  of  the  crime  of  adultery, 
be  imprisoned  in  the  penitentiary  of  the  Terri- 
tory for  the  term  of  125  days.  The  appeal  to 
this  ooort  is  given  by  section  1909  of  the  Re- 
rif^  Statutes. 

The  case  arose  upon  the  statutes  enactec  by 
CoDj^resB  for  the  suppression  of  polygamy  in 
Utah.  The  third  section  of  the  Act,  approved 
Maidi  22,  1882,  entitled  "An  Act  to  Amend 
Section  Fifty-three  Hundred  and  Fifty-two 
of  the  Revised  Statutes  of  the  United  States,  in 
Refoeooe  to  Bigamy,  and  for  Other  Purposes," 
lesds  as  foDows: 

'*8ec  8.  That  if  any  male  person,  in  a  Ter- 
litory  or  other  place  over  wnich  the  United 
States  have  exclusive  Jurisdiction,  hereafter  00- 
babits  with  more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  con- 
rictioo  thereof,  shall  be  punished  by  a  fine  of  not 
more  than  three  hundred  dollar8,or  by  imprison- 
isent  for  not  more  than  six  months,  or  by  both 
Mid  ponishmenta,  io  the  discretion  of  the 
oourC   22  Stat^  at  L.  81. 

The  third  section  of  the  Actof  March  8, 1887, 
entitled  "An  Act  to  Amend  An  Act  Entitled 
An  Act  to  Amend  Section  Fif^-three  Hundred 
177]  VKi  Fifty4wo  of  the  Revised  Statutes  of  the 
UnitBd  States  in  Reference  to  Bigamy,  and  for 
Otber  Purposes,"  reads  as  follows: 

**  Sec  8.  That  whoever  commits  adulteiy 
iball  be  puniBhed  bv  imprisonment  in  the  peni- 
tetisiy  not  exceeaing  three  years;  and  when 
the  act  is  committed  tetween  a  married  woman 
tad  a  man  who  is  unmarried,  both  parties  to 
nchact  ahaD  be  deemed  guilty  of  adultery; 
tad  when  such  act  is  committed  between  a 
married  man  and  a  woman  who  is  unmarried, 
tbe  mao  ahall  be  deemed  guilty  of  adultery/' 

iS4  8tat  at  L.  6850 

Ob  the  27th  of  September,  1888,  two  indict- 
■DCDti  were  found  against  the  petitioner,  Niel- 
•ea,  in  the  district  court,  one  under  each  of  these 
Estates.  The  first  charged  that  on  the  15th  of 
October,  1886,  and  continuously  from  that 
tbe  tni  the  18th  of  May,  1888,  in  the  district 
•foresaid,  he,  the  said  ifielsen,  did  unlawfully 
daim,  live  and  cohabit  with  more  than  one 
womaD  as  bis  wives,  to  wit:  with  Anna  Lavi- 
Bii  Nielsen  and  Caroline  Nielsen.  To  this  in- 
<iict]iieot,  on  being  arraigned,  Nielsen,  on  the 
^  of  September,  lS88,'pleaded  guilty,  and  on 
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the  19th  of  November  following  he  was 
tenced  to  be  imprisoned  in  the  penitentiary 
for  the  term  of  three  months  and  to  pay  a  fine 
of  $100  and  the  costs. 

The  second  indictment  charged  that  said 
Nielsen,  on  the  Uth  of  May.  1888,  in  the  same 
district,  did  unlawfully  and  feloniously  com- 
mit admtery  with  one  Caroline  Nielsen,  he  beinff 
a  married  man  and  havinff  a  lawful  wife,  ana 
not  being  married  to  said  Caroline.  Being  ar- 
raigned on  this  indictment,  on  the  29th  of  Sep> 
tember,  1888,  after  having  pleaded  guilty  to  the 
other,  Nielsen  pleaded  not  guilty,  and  that  ho 
had  already  been  convictSd  of  the  offense 
charged  in  this  indictment  by  his  plea  of  guil- 
ty to  the  other. 

After  he  had  suffered  the  penalty  imposed 
by  the  sentence  for  unlawful  cohabiiation,  the 
indictment  for  adultery  came  on  for  trial,  and 
the  petitioner,  by  leave  of  the  court,  entered . 
orally  a  more  formal  plea  of  former  convic- 
tion, in  which  be  set  up  the  said  indictment 
for  unlawful  cohabitation,  his  plea  of  guilty 
thereto  and  his  sentence  upon  said  plea,  and 
claimed  that  the  charge  of  unlawful  cohabita- 
tion, though  formally  nuide  only  for  the  period 
from  15th  October,  1885,  to  18th  May,  1888, 
yet  in  law  covered  the  entire  period  from 
October,  1885,  to  the  time  of  findins  the  indict  [178] 
ment,  September  27th,  1888,  ana  thus  em 
braceid  the  time  within  which  the  crime  of 
adultery  was  charged  to  have  been  committed; 
and  he  averred  that  the  Caroline  Nielsen  with 
whom  he  was  charged  to  have  unlawfully  co- 
habited as  a  wife,  was  the  same  person  with 
whom  he  was  now  charged  to  have  commit- 
ted adultery;  that  the  unlawful  cohabitation 
charged  in  the  first  indictment  continued  with- 
out intermission  to  the  date  of  findinff  that  in- 
dictment; and  that  the  offense  charged  in  both 
indictments  was  one  and  tbe  same  offense  and 
not  divisible,  and  that  he  had  suffered  the  full 
penalty  prescribed  therefor. 

To  Uiis  plea  the  district  attorney  demurred, 
the  court  sustained  the  demurrer,  and  the  peti- 
tioner, being  convicted  on  the  plea  of  not 
guilty,  was  sentenced  to  be  imprisoned  in  the 
penitentiary  for  the  term  of  125  daya.  The 
sentence  was  as  follows,  to  wit: 

"The  defendant,  with  his  counsel,  came 
into  court  Defendant  was  then  asked  if  he 
had  any  legal  cause  to  show  why  judgment 
should  not  1^  pronounced  against  him,  to  which 
he  replied  that  he  had  none;  and  no  sufficient 
cause  being  shown  or  appearing  to  the  court, 
thereupon  me  court  rendered  its  judgment: 

"That  whereas,  said  defendant,  Hans  Niel- 
sen, having  been  duly  convicted  in  this  court 
of  the  crime  of  adultery,  it  is  therefore  ordered, 
adjudged  and  decreed  that  the  said  Hans  Niel- 
sen be  imprisoned  in  the  penitentiary  of  the 
Territory  of  Utah,  at  the  County  of  Salt  Lake, 
for  the  term  of  one  hundred  and  twenty-five 
days. 

"You,  said  defendant,  Hans  Nielsen,  are 
rendered  into  the  custody  of  the  United  States 
Marshal  for  the  Territory  of  Utah,  to  be  by 
him  delivered  into  the  custody  of  tbe  warden 
or  other  proper  officer  of  said  penitentiary.  [1701 

"  Tou,  said  warden  or  other  proper  officer  of 
said  penitentiary,  are  hereby  commanded  to 
receive  of  and  horn  said  United  States  Marshal 
him,  the  said  Hans  Nielsen,  convicted  and  sen- 
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tenced  as  aforesaid,  and  bim,  the  said  Hans 
Nielsen,  to  safely  keep  and  imprison  in  said 
penitentiaiy  for  the  term  as  in  this  Judgment 
ordered  and  specified." 

Thereupon  being  deliyered  into  the  custody 
of  the  marshal,  the  defendant  below,  on  the 
next  day  or  day  following,  during  Uie  same 
term  of  the  court,  presented  to  the  court  his 
petition  for  a  habiuu  corpus,  setting  forth  the 
mdictments,  proceedings  and  Judgmento  in 
both  cases,  ana  his  suffering  of  the  sentence  on 
the  first  indictment,  and  claiming  that  the 
court  had  no  jurisdiction  to  pass  judgment 
against  liim  upon  more  than  one  of  the  indict- 
ments, and  that  he  was  being  punished  twice 
for  one  and  the  same  offense.  As  before  stated, 
the  court  being  of  opinion  that  if  the  writ  were 
granted  he  could  not  be  discharged  from  cus- 
tody, refused  his  application.  That  order  is 
app^ed  from.  The  first  question  to  be  con- 
sidered, therefore,  is  whether,  if  the  petition- 
er's position  was  true,  that  he  had  been  con- 
victea  twice  for  the  same  offense,  and  that  the 
court  erred  in  its  decision,  he  coidd  have  relief 
by  habeas  cortnttf 

The  objection  to  the  remedy  of  habeas  carpus, 
of  course,  would  be  that  there  was  in  force  a 
regular  judgment  of  conviction,  whioh  oould 
not  be  questioned  collaterally,  as  It  wcfiM  have 
to  be  on  habeas  corpus.  But  there  are  excep- 
tions to  this  rule  which  have  more  than  once 
been  acted  upon  by  this  court.  It  is  firmly 
established  that  if  the  court  which  renders  a 
judgment  has  not  jurisdiction  to  render  it, 
either  because  the  proceedings  or  the  law  un- 
der which  they  are  taken  are  unconstitutional, 
or  for  any  other  reason,  the  judgment  is  void 
and  may  be  questioned  coUateruly,  and  a  de- 
fendant who  is  imprisoned  under  and  by  virtue 
of  it  may  be  discharged  from  custody  on  habecu 
corpus.  This  was  so  decided  in  the  cases  of 
Sx parte  Lange,  85  U.  8. 18  Wall.  168  [21 :  872]. 
anci  J2b  parte  Siebold,  100  U.  8.  871  [26:  717]. 
and  in  several  other  cases  referred  to  therein. 
In  the  case  of  Be  Snow,  120  V.  8.  274  [80: 658], 
we  held  that  only  one  indictment  ana  convic- 
tion of  the  crime  of  unlawful  cohabitation, 
under  the  Act  of  1883,  could  be  had  for  the 
time  preceding  the  finding  of  the  Indictment 
because  the  crime  was  a  continuous  one  and 
[183]  was  but  a  single  crime  until  prosecuted;  that  a 
second  conviction  and  punishment  of  the  same 
crime  for  any  part  of  said  period  was  an  excess 
of  authority  on  the  part  of  the  District  Court 
of  Utah;  and  that  a  habeas  corpus  would  lie 
for  the  discharge  of  the  defendant  imprisoned 
on  such  conviction.  In  that  case  the  habeas 
corpus  was  applied  for  at  a  term  subsequent  to 
that  at  which  the  judgment  was  rendered;  but 
we  did  not  regard  this  circumstance  as  suffi- 
cient to  prevent  the  prisoner  from  having  his 
remedy  by  that  writ 

It  Ib  true  that  in  the  case  of  Snow  we  laid 
emphasis  on  the  fact  that  the  double  conviction 
for  the  same  offense  appeared  on  Mieface  of  the 
judgment;  but  if  it  appears  in  the  indictment, 
or  anywhere  else  in  the  record  (of  which  the 
judgment  is  only  a  part),  it  is  sufficient.  In  the 
present  case.  It  appeared  on  the  record  in  the 
plea  of  autrefois  eontiet,  which  was  admitted 
to  be  true  by  the  demurrer  of  the  Government 
We  think  that  this  was  sufficient  It  was  laid 
down  by  this  couit  in  Re  Coy,  127  U.  8.  781, 
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758  [82:  274,  2801.  that  the  power  of  Conmss  to 
pass  a  statute  under  which  a  prisoner  is  held  in 
custody  may  be  inouired  into  under  a  writ  of 
habeas  corpus  as  affecting  the  lurisdiction  of 
the  court  which  ordered  his  impiisonment;  and 
the  court,  speaking  by  Mr,  JuiUce  Miller,  adds: 
"  And  if  their  want  of  power  appears  on  the 
face  of  the  record  of  his  condemnation,  whether 
in  the  indictment  or  elsewhere,  the  court  whid^ 
has  authority  to  issue  the  writ  Ib  bound  to  re- 
lease him; "  referring  to  Ex  parte  Sieboid,  100 
U.  8.  871  [25:  71'^. 

In  the  present  case.  It  is  true,  the  ground 
for  the  habeas  corpus  was,  not  the  invalttlity  of 
an  Act  of  Congress  under  which  the  defendant 
was  indicted,  but  a  second  prosecution  and 
I  trial  for  the  same  offense,  contrary  to  an  ex- 
press provision  of  the  Constitution.  In  other 
words,  a  constitutional  immunity  of  the  de- 
fendant was  violated  by  the  second  trial  and 
judgment  It  is  difflcmt  to  see  why  a  oonvio- 
tion  and  punishment  under  an  unconstitutional 
law  is  more  violative  of  a  person's  constitu- 
tional rights,  than  an  unconstitutional  convic- 
tion and  punishment  under  a  valid  law.  Id 
the  first  case,  it  is  true,  the  court  has  no  an- 
thority  to  take  cognizance  of  the  case;  but,  in 
the  other,  it  has  no  authority  to  render  judg- 
ment antinst  the  defendant  This  was  the 
case  in  Ex  parte  La/nge.  where  the  court  had 
authority  to  hear  and  determine  the  case,  but 
we  held  that  it  had  no  authority  to  give  the 
judjnnent  it  did.  It  was  the  same  in  Ibe  case 
of  Snow:  the  court  had  authority  over  the 
case,  but  we  held  that  it  had  no  authority  to 
give  judgment  against  the  prisoner.  He  was 
protected  by  a  constitutional  provision,  securing 
to  him  a  fimdamental  right  It  was  not  a  case 
of  mere  error  in  law,  but  a  case  of  denying  to 
a  person  a  constitutional  right.  And  where 
such  a  case  appears  on  the  record,  the  party  is 
entitled  to  be  discharged  from  imprisonment 
The  distinction  between  the  case  of  a  mere  error 
in  law,  and  of  one  in  which  the  judgment  is 
void,  is  pointed  out  in  Ex  parte  Siebold,  100  U. 
8.  871, 875  [25: 717, 7181,  and  is  iUustrated  by 
the  case  of  6x  parte  Parks  as  compared  with  the 
cases  of  Lange  and  8now.  In  the  case  of 
Parks  there  was  an  alleged  misconstruction  of 
a  statute.  We  held  that  to  be  a  mere  error  in 
law,  the  court  having  jurisdiction  of  the  case. 
In  the  cases  of  Lanee  and  8now,  there  was  a 
denial  or  invasion  of  a  constitutional  right  A 
party  is  entitled  to  a  habeas  corpus^  not  merely 
where  the  court  is  without  jurisdiction  of  the 
cause,  but  where  it  has  no  constitutional  au- 
thority or  Dower  to  condemn  the  prisoner.  As 
said  by  Ohitf  Baron  Oilbert,  in  a  passage 
quoted  in  Ex  parU  Parks,  98  U.  8.  18,  22  [&: 
7iB7.  788] : "  If  the  commitment  be  against  law, 
as  being  made  bv  one  who  had  no  jurisdiction 
of  the  cause,  or  for  a  matter  for  which  by  law 
no  man  ought  to  be  punished,  the  court  are  U> 
discharge. "  This  was  said  in  reference  to  cases 
which  bad  gone  to  conviction  and  sentence. 
Lord  Hale  laid  down  the  same  doctrine  in  al* 
most  the  same  woids.  (2  Hale'i  P.  C.  144.) 
And  why  should  not  such  a  rule  prevail  infa- 
vnrom  Ithertatisf  U  we  have  seemed  to  bold 
the  contrary  in  any  case,  it  has  been  from  in- 
advertence. The  law  could  hardly  be  stated 
with  more  categorical  accuracy  than  it  is  in 
the  opening  sentence  of  Ex  parts  Wttson,  114 
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U.  a.  417,  420  m:  69,  90],  wheie  Mr.  Jtutiee 
Gnj.  making  for  the  court,  said:  "  It  is  well 
Ktded  oy  a  series  of  dedsions  that  this  court, 
hsviDg  DO  jurisdietioii  of  criminal  cases  by 
H  wnt  of  error  or  app^^  cannot  discharge  on 
^  habmi  eorpui  a  i>erBon  imprisoned  under  the 
seotsDoe  <n  a  circuit  or  district  court  in  a  crim- 
toal  case  unless  the  sentence  exceeds  the  juris- 
dictios  of  that  court,  or  there  is  no  authority 
to  bold  him  under  the  sentence."  This  propo- 
Btioa,  it  is  true,  relates  to  the  power  of  this 
coort  to  discharge  on  habeas  eorptu  persons 
seotenced  br  the  circuit  and  district  courts;  but 
with  regard  to  the  power  of  discharging  on 
jbteov  corpus,  it  is  generally  true  that,  after 
eonriction  and  sentence,  the  writ  only  lies 
▼ben  the  sentence  exceeds  the  jurisdiction  of 
the  court,  or  there  is  no  authority  to  hold  the 
detodant  imder  it  In  the  present  case,  the 
Moience  given  was  beyond  the  Jurisdiction  of 
tbe  eoort,  because  it  was  against  an  express 
provuion  of  the  Constituticm,  which  bounds 
iDd  limits  aH  Jurisdiction. 

Being  of  opinion,  therefore,  Uiat  habeas  cor- 
pa  wss  a  proper  remedy  for  tiie  petitioner,  if 
(he crime ol  aatiltery  with  which  he  wascharged 
was  indtided  in  the  crime  of  unlawful  col^b- 
itstion  for  which  he  was  convicted  and  pun- 
iriied,  tiiat  quesHon  is  now  to  be  considered. 

We  will  revert  for  a  moment  to  the  case  of 
Bt  3mns.  Three  crimes  of  unlawful  cohab- 
ititioo  wen  charged  against  Snow,  In  three  in- 
dictments, the  crimes  being  laid  continuous 
with  each  other,  one  during  the  year  1888,  one 
dminff  1884,  and  one  during  IWS.  We  held 
Uiat  uey  oonstitated  but  a  single  crime.  In 
tbe  present  case  there  were  two  indictments; 
one  for  unlawful  cohabitation  with  two  women 
down  to  May  IStti,  1888.  and  the  other  for 
adoheiy  with  one  of  the  women  the  following 
d»T,  May  14th,  1888.  If  the  unlawful  cohabH 
li^  continued  after  the  18th  of  May,  and  if 
tbe  adnherr  was  only  a  part  of  and  incident  to 
K  tbeo  anlndictnaent  for  the  adultery  was  no 
men  admissible,  after  conviction  of  the  unlaw- 
fnl  cohabitation,  than  a  second  indictment  for 
unlawful  cohabitation  would  have  been;  and 
for  tbe  very  good  reason,  that  the  first  indict- 
BKot  covered  all  continuous  unlawful  cohab- 
ttadoo  down  to  the  time  it  was  found.  The 
eye  would  then  be  exactly  the  same  as  that  of 
Bt  Btiom,  By  way  of  illustrating  the  argument 
we  qpgAe  from  the  opinion  in  iSaX  case.  Mr, 
JruUu  Blatchford  delivering  the  opinion  of 
B]  the  cont,  said:  "  The  offense  of  cohabitation, 
is  tbe  sense  of  this  statute,  is  committed  if  there 
Ib  a  living  or  dwelling  togiether  as  husband  and 
wife.  It  is  inherently  a  continuous  offense, 
having  duration;  and  not  an  offense  consisting 
of  SB  isolated  act.  That  it  was  intended  in 
that  sense  in  these  indictments  is  shown  by  the 
lacttbat  in  each  the  charge  laid  is  that  the  de- 
iodant  did  on  the  day  named  and '  thereafter 
and  eontinuoaaly«'  for  the  time  spedfled, '  live 
ttd  cohabit  witn  more  than  one  woman,  to 
wit, with'  theseven  women  named,  and  'dur- 
isf  aD  tbe  period  aforesaid'  'did  unlawfully 
dnoi,  live  uid  cohabit  with  all  of  said  women 
laUa  wives.'  Thus,  in  each  indictment,  the 
Qflaee  is  laid  as  a  oonthiuing  one,  and  a 
iio^  one,  for  all  the  time  covered  by  the  in- 
wnent;  and  taking  the  three  indictments  to- 
fetber,  there  is  charged  a  continuing  offense 


for  the  entire  time  covered  by  all  three  of  the 
indictments.  There  was  but  a  single  offense 
committed  prior  to  the  time  the  indictments 
were  found.  ...  On  the  same  principle 
there  might  have  been  an  indictment  covering 
each  of  ue  thirty-five  months,  with  imprison- 
ment for  seventeen  vears  and  a  half,  and  fines 
amounting  to  $10,500,  or  even  an  indictment 
covering  every  week.  ...  It  is  to  prevent 
such  an  application  of  penal  laws,  that  tbe 
rule  has  obtained  that  a  continuing  offense  of 
the  character  of  the  one  in  this  ca^e  can  be 
committed  but  once  for  the  purposes  of  indict- 
ment or  prosecution,  prior  to  the  time  the 
prosecution  is  instituted."  These  views  were 
established  by  an  examination  of  many  authori- 
ties. 

Now,  the  petitioner,  in  bis  plea,  averred  in 
terms  that  tiie  unlawful  cohabitation  with 
which  he  was  charged  in  the  first  indictment, 
continued  without  intermission  up  to  the  time 
of  finding  that  indictment,  covering  the  time 
within  which  the  adultery  was  laid  in  the  sec- 
ond indictment  He  also  averred  Uiat  the  two 
indictments  were  found  against  him  upon  the 
testimony  of  the  same  witnesses,  on  one  oiUh 
and  one  examination  as  to  the  allei^  offense, 
covering  the  entire  time  specified  in  both  in- 
dictments. This  plea  wss  demurred  to  by  the 
prosecution,  and  the  demurrer  was  sustained. 
The  averments  of  the  plea,  therefore,  must  be 
ti^en  as  true.  And  assuming  them  to  be  true, 
can  it  be  doubted  that  the  adulteir  charged  in 
the  second  indictment  was  an  indaent  and  part 
of  the  unlawful  cohabitation  f  We  have  no 
doubt  of  it  True,  in  the  case  of  Snow,  we 
held  that  it  was  not  necessary  to  prove  sexud 
intercourse  in  order  to  make  out  a  case  of  un- 
lawful cohabitation;  that  living  together  ss 
man  and  wife  was  sufSdent;  bat  this  was  only 
because  proof  of  sexual  intercourse  would  have 
been  merely  cumulative  evidence  of  the  fact 
Living  together  as  man  and  wife  is  what  we 
dedd^  was  meant  bv  unlawful  cohabitation 
under  the  statute.  Of  course,  that  includes 
sexual  intercourse.  And  this  was  the  integral 
part  of  the  adultery  charged  in  the  second  in- 
dictment, and  was  covered  b^  and  induded  in 
the  first  indictment  and  conviction.  Tbe  case 
was  the  same  as  if  tbe  first  indictment  bod  in 
terms  laid  the  unlawful  cohabitation  for  the 
whole  period  preceding  the  finding  of  tbe  in- 
dictment The  conviSion  on  that  indictment 
was  in  law  a  conviction  of  a  crime  which  was 
continuous,  extending  over  tbe  whole  period, 
induding  the  time  when  the  adultery  was  al- 
leged to  have  been  committed.  The  petitioner'A 
sentence,  and  the  punishment  he  underwent, 
on  the  first  indictment,  was  for  that  entire,  con- 
tinuous crime.  It  induded  tbe  adultery 
charged.  To  convict  and  punish  him  for  that 
also  was  a  second  conviction  and  punishment 
for  the  same  offense.  YThelher  an  acquittal 
would  have  had  the  same  effect  to  bar  the  sec- 
ond indictment  is  a  different  question,  on  which 
we  express  no  opinion.  'We  are  satisfied  that 
a  con^ction  was  a  good  tmr,  and  that  the  court 
was  wrong  in  overniling  it  We  think  so  be- 
cause the  material  part  of  the  adultery  charged 
was  comprised  within  the  unlawful  cohabita- 
tion of  which  the  petitioner  was  already  con> 
victed  and  for  which  he  had  suffered  punish- 
ment 
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The  ooDclusion  we  have  reached  If  in  accord 
with  a  propodtioD  laid  down  hy  the  Supreme 
Judicdal  Court  of  Massachusetts  in  the  case  of 
M<yrey  t.  Commonwealth,  106  Mass.  488,  486. 
The  court  there  says,  by  Mr  Justice  Grav:  "A 
conviction  of  being  a  common  seller  of  mtozi- 
catioff  liquors  has  oeen  held  to  bar  a  prosecu- 
•  tion  for  a  single  sale  of  such  liquors  within  the 
same  time,  upon  the  ground  that  the  lesser  of- 
fense, which  is  fully  proved  by  evidence  of  the 
mere  fact  of  unlawiullv  making  a  sale,  is 
merfred  in  the  greater  offense;  but  an  acquittal 

T188]  of  the  offense  of  being  a  common  seller  does 
not  have  the  like  effect.  OommontDealth  v. 
Jmik$,  1  Gray,  490,  492;  Ckm.  v.  Hudson,  14 
Gray.  11:  Com,  v.  Mead,  10  Allen,  896." 
Whilst  this  proposition  accords  so  nearly  with 
our  own  views,  it  is  but  fair  to  say  that  the  de- 
cision in  Morey  v.  Commonwealth  is  the  princi- 
pal one  relied  on  by  the  Government  to  sustain 
the  action  of  the  District  Court  of  Utah  in  this 
case.  Morey  was  charged  under  a  statute  in 
one  indictment  with  lewdly  and  lasciviously 
associating  and  cohabiting  with  a  certain  fe- 
male to  whom  he  was  not  married;  and  in  an- 
other indictment  he  was  charged  with  com- 
mittinj^  adultery  with  the  same  person  on  cer- 
tain days  within  the  period  of  the  alle^ 
cohabitation.  The  court  held  that  a  conviction 
on  the  first  indictment  was  no  bar  to  the  sec- 
ond, although  proof  of  the  same  acts  of  unlaw- 
ful intercourse  was  introduced  on  both  trials. 
The  ground  of  the  decision  was,  that  the  evi- 
dence required  to  support  the  two  indictments 
was  not  the  same.  The  court  said:  *'  A  con- 
viction or  acquittal  upon  one  indictment  is  no 
bar  to  a  subsequent  conviction  and  sentence 
upon  another,  unless  the  evidence  required  to 
support  a  conviction  upon  one  cX  them  would 
have  been  sufficient  to  warrant  a  conviction 
upon  the  other.  The  test  it  not,  whether  the 
defendant  has  already  been  tried  for  the  same 
act,  but  whether  he  has  been  put  in  Jeopardy 
for  the  same  offense.  A  single  act  may  be  an 
offense  against  two  statutes;  and  if  each  statute 
requires  proof  of  an  additional  fact  which  the 
other  does  not,  an  acquittal  or  ocviction  un- 
der either  statute  does  not  exempt  the  defend- 
ant ttom  prosecution  and  punishment  under 
the  other.^  (p.  484.)  We  think,  however, 
that  that  case  is  distinguishable  from  the  pres- 
ent The  crime  of  loose  and  lascivious  asso- 
ciation and  cohabitation  did  not  necessarily 
imply  sexual  intercourse,  like  that  of  living 
together  as  man  and  wife,  though  stronglv 
presumptive  of  it.  But  be  that  as  it  may,  it 
seems  to  us  very  clear  that  where,as  in  this  case, 
a  person  has  been  tried  and  convicted  for  a  crime 
which  has  various  incidents  included  in  it,  he 
cannot  be  a  second  time  tried  for  one  of  those 
incidents  without  being  twice  put  in  Jeopardy 
for  the  same  offense. 

i  189]  It  may  be  contend -xl  that  adultery  is  not  an 
incident  of  unlawful  cohabitation,  because 
marriage  of  one  of  the  parties  must  be  strictly 
proved.  To  this  it  may  be  answered,  that 
whilst  this  is  true,  the  other  ingredient  (which 
is  an  incident  of  unlawful  cohabitation)  is  an 
essential  and  principal  ingredient  of  adultery; 
and,  though  marriage  need  not  be  strictly 
proved  on  a  charge  of  unlawful  cohabitation, 
yet  it  is  well  known  that  the  Statute  of  1882 
was  aimed  ogainst  polygamy,  or  the  having  of 


two  or  more  wives;  and  it  is  construed  by  this 
court  as  requiring,  in  order  to  obtain  a  con  vie* 
tion  under  it,  that  the  parties  shduld  Uve  to* 
gether  as  husband  and  wives. 

It  is  familiar  learning  that  there  are  many 
cases  in  which  a  conviction  or  an  acquittal  of 
a  greater  crime  is  a  bar  to  a  subsequent  prose- 
cution for  a  lesser  one.  In  Mr.  Wharton's 
Treatise  on  Criminal  Law,  YoL  I,  §  600,  the 
rule  is  stated  as  follows,  to  wit:  *'  An  acquittal 
or  conviction  for  a  greater  offense  is  a  t)ar  to  a 
subseouent  indictment  for  a  minor  offense  in- 
cluded in  the  former,  wherever,  imder  the  in- 
dictment for  the  greater  offense,  the  defendant 
could  have  been  convicted  of  the  less;*'  and  he 
instances  several  cases  in  which  the  rule  applies; 
for  example,  "  An  acquittal  on  an  indictment 
for  robbery,  burglary,  and  larceny,  mav  be 
pleaded  to  an  indictment  for  larceny  of  the 
same  ffoods,  because  upon  the  former  indict- 
ment the  ddfendant  might  have  been  convicted 
of  larceny."  "  If  one  be  indicted  for  murder, 
and  acquitted,  he  cannot  be  again  indicted  for 
manslaughter."  *'If  a  party  charged  with 
the  crime  of  murder,  committed  in  ue  perpe- 
tration of  a  burglary,  be  generally  acqtdtted  on 
that  indictment,  he  cannot  afterwards  be  con- 
victed of  a  burglary  with  violence,  under  7 
Wm.  lY  and  1  Vict.  chap.  86,  §  2,  as  the  gen- 
eral acquittal  on  the  charge  of  murder  would 
be  an  answer  to  that  part  of  the  indictment 
containing  the  allegation  of  violence.  "An 
acquittal  for  seduction  is  a  bar  to  an  indict- 
ment for  fornication  with  the  same  prosecu- 
trix." '*  On  the  same  principle,  in  those  States 
whertf,  on  an  indictment  for  adultery,  there 
could  be  a  conviction  for  fornication,  an  ao- 

?[tdttal  of  adultery  is  a  bar  to  a  prosecution  for 
omication.'*  It  will  be  observed  that  all  these 
instances  are  supposed  cases  of  acquittal;  and 
in  order  that  an  acquittal  may  be  a  bar  to  a 
subsequent  indictment  for  the  lesser  crime,  it 
would  seem  to  be  essential  that  a  conviction  of 
such  crime  ndght  have  been  had  under  the 
indictment  for  the  greater.  If  a  conviction 
might  have  been  had,  and  was  not,  there  waa 
an  Implied  acquittal.  But  where  a  convictioii 
for  a  less  crime  cannot  be  had  under  an  indict- 
ment for  a  greater  which  includes  it,  there  it  is 
plain  that  while  an  acquittal  would  not  or  might 
not  be  a  bar,  a  conviction  of  the  mater  crune 
would  involve  the  lesser  idso,  ana  would  be  a 
bur;  and  then  the  proposition  first  above  quoted 
from  the  opinion  in  Morey  v.  Oommonwealth 
would  apply.  Thus,  in  the  case  of  8UUe  t. 
Cooper,  18 IM.  J.  Law,  861,  where  the  defend- 
ant was  first  indicted  and  convicted  of  arson, 
and  was  afterwards  indicted  for  the  murder  of 
a  man  burnt  and  killed  in  the  fire  moduoed  by 
the  arson,  the  Supreme  Court  of  X^ew  Jersey 
held  that  the  oonTiction  of  the  arson  was  a  bar 
to  the  indictment  for  murder,  which  was  the 
result  of  the  arson.  So,  in  State  v.  Nutt,  28 
Yt  698,  where  a  person  was  convicted  of  being 
a  common  seller  of  liquor,  it  was  held  that  he 
could  not  afterwards  be  prosecuted  for  a  sin/zle 
act  of  selling  within  the  same  period.  "If,** 
aaid  the  court,  "the  government  see  fit  to  go 
for  the  offense  of  beiof;  'a  common  seller,'  and 
the  respondent  is  adjudged  guilty,  it  must,  Iq 
a  certain  sense,  be  conudered  as  a  merger  of 
all  the  distinct  acts  of  sale  up  to  the  filing  of 
the  complaint,  and  the  respondent  can  be  pun- 
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Mied  but  for  one  offeDse."  Whereas,  in  0am, 
T.  Aidim,  14  Gray,  11,  after  an  acquittal  as  a 
eommon  aeller,  it  was  held  that  the  defendant 
miglil  be  indicted  for  a  single  act  of  seUing 
dming  the  same  period.  See  1  Bishop,  Crim. 
Law,  QUI  ad.  g  106^  etc 

The  bookaare  full  of  cases  that  bear  more  or 
lev  upon  the  anbiect  we  are  discossinff.  As 
oar  oolect  ia  simp]  j  to  decide  the  case  oef  ore 
OS  uid  not  to  write  a  eeneral  treatise,  we  con- 
cent ounelTeB  in  addiuon  to  what  has  already 
been  aatd^  with  shnply  announcing  our  con- 
<dusioii,  which  is,  that  the  conviction  of  the 
petitioner  of  the  crime  of  unlawful  cohabita- 
tion was  a  bar  to  lus  subsequent  prosecution 
for  the  crime  of  adultery;  that  the  court  was 
without  authori^  to  give  Judgment  and  sen- 
tence in  the  latter  case,  and  should  have  va- 
cated and  set  aside  the  same  when  the  peti- 
tioner appUed  for  hhabea$  corpus;  and  that  the 
writ  ahould  have  been  granted  and  the  peti- 
tioner discharged.  The  judament  of  the  Die- 
triet  Court  is  reversed,  and  the  cause  remanded 
with  direeUcns  to  issue  a  habeas  corpus  as 
praped  for  ^  the  petOaner,  and  proceed  thereon 
aeeording  to  law. 


In  the  Matter  of  HOLLON  PARKER, 

Betitioner, 

0eo  &  a  Reporter's  ed.  ttl-aR). 

JfeHee  of  appeal  in  Washinf/ton  Territory^ 
where  appUeation  made—mandamus  to  infe- 
rior cowii-'-ehange  efjudga. 


L  Under  the  Act  of  Washington  TsRitory  of 
Horember  a,  1S88,  notloe  of  appeal  may  be  Riven 
in  open  ooort  or  at  ohamben,  and  must  be  entered 
CO  the  journal  of  tbe  oourt;  and  no  notloe  to  the 
opposite  party  need  be  given,  before  applloatlon 
li  made  to  the  judge,  of  the  in  tention  of  the  party 
to  give  nottoe  of  appeaL 

IL  Tbe  proceeding  may  be  taken  at  the  chambers 
of  the  judge  where  he  can  conveniently  attend  to 
bualiieaB,  and  not  neoesnrily  within  the  territori- 
al UnUts  of  his  district. 

iL  Tbe  writ  of  mandamus  may  be  iSBued  where  an 
infecior  court  refuses  to  take  jurisdiction  when 
by  law  it  ought  to  do  so,  or  where,  having  obtain- 
ed jozlBdlotlon,  it  refuses  to  proceed  in  its  ezer- 


4.  Although  when  the  order  dismiiwing  the  appeal 
was  made  the  supreme  oourt  of  the  Territory 
eonsiBted  of  other  judges  than  its  present  mem- 
boa,  yet  a  mandamus  can  issue  to  the  court,  con- 
ttttTitff^  as  it  now  is,  to  reinstate  a  case  dismissed 
bj  their  predecessors. 

[No.  6,  Oririnal.] 

Submitted  Apnlte,  1889.  Decided  May  18,1889. 
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N  PETITION  for  a  writ  of  mandamus. 
Qranied, 

Tbe  case  appears  in  the  opinion. 

Mr.  John  a.  Blitchell  for  petitioner. 

Meaers.  W.  W.  Upton,  C.  B.  Upton, 
John  B.  Allen  and  B.  L.  Sharpatein  for 
teqiMndents. 

Hon.— As  to  When  this  Oourt  May  Issue  Writ  of 
Mandamus  to  Inferior  Courts,  see  Ex  parte  Morgan 
and  noU  114  U.  &,  29  L.  ed.  18S,— When  to  others,  see 
S  Wheat.,  4  L.  ed.  288L 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court:  [«««I 

This  is  an  application  for  a  writ  of  manda- 
mus to  the  Supreme  Court  of  Washington  Ter- 
ritory to  reinstate  an  appeal  to  that  oourt  from 
a  Judgment  of  the  District  Court  of  the  First 
Judicial  District  of  the  Territory,  dismissed  for 
alleged  irregularity  in  taking  it  The  case  is 
before  us  on  a  return  of  tbe  supreme  court  to 
our  rule.  The  material  facts  upon  which  the 
application  is  made,  condensed  from  the  state- 
ment contained  in  the  record  and  briefs  of 
counsel,  are  as  follows: 

In  May,  1884,  the  petitioner,  Hollon  Parker, 
commenced  an  action  in  tbe  District  Court  of 
the  First  Judicial  District  of  Washington  Ter- 
ritory against  George  Dacrcs,  to  recover  pos- 
session of  certain  real  property  situated  in  the 
County  of  Walla  Walla,  in  tbe  Territory,  and 
demanding  also  in  his  complaint  $22,500  as  tbe 
value  of  ue  rents  and  profits  of  the  property 
whilst  unlawfullv  detained  from  him.  Tbe  de- 
fendant appearea  and  answered  the  complaint, 
denying  generally  its  allegations,  and  setting 
up  that  he  had  purchased  tbe  premises  at  a 
Judicial  sale  bad  on  a  Judraieot  rendered  in  an 
action  between  other  parties  in  that  court,  and 
had  made  permanent  improvements  thereon  to 
tbe  value  of  $6,000.  The  plaintiff  replied  to 
the  answer  denying  its  allegations.  On  tbe 
trial  which  followed,  the  defendant,  under  the 
instructions  of  tbe  court,  obtained  a  verdict  of 
the  jury,  upon  which  judgment  was  entered  in 
his  favor  on  the  14th  of  February,  1886.  Soon 
afterwards,  and  during  tbe  same  month,  an 
api>eal  from  the  Judgment  was  taken  by  tbe 
plaintiff  to  tbe  supremo  court  of  the  Territory, 
which,  on  the  14tb  of  July  following,  was  dis- 
missed because  no  assignment  of  errors  bad 
been  filed  with  the  derk  of  tbe  district  court 
and  served  on  the  adverse  party  or  bis  attor- 
ney, within  twenty  days  after  entry  of  notice 
of  ai)peal  in  tbe  Journal  of  the  dist?^  court,  as 
required  bv  its  rules. 

By  the  law  of  tbe  Territory  a  party  against 
whom  a  Judgment  is  rendered  is  allowed  six 
months  to  appeal  from  it.  In  this  case  the 
time  to  appeal  extended  to  August  14,  1886. 
Accordingly,  on  the  27th  of  July,  1886,  tbe 
plaintiff  gave  another  notice  of  appeal,  b}r  writ  [223} 
of  error,  to  the  supreme  court  of  tbe  Territory, 
from  tbe  Judgment,  at  tbe  chambers  of  the 
Judge  of  the  District  Court,  and  requested  that 
the  notice  be  entered  upon  the  journal  of  the 
court;  and  it  was  thereupon  ordered  that  the 
notice  of  appeal  be  thus  entered,  and  that  tbe 
appeal  be  allowed.  This  proceeding  was  had 
at  the  chambers  of  the  District  Judge  whilst  be 
was  at  Olympia,  attending  the  supreme  court 
of  the  Territory,  he  being  one  of  its  members. 
Olympia  is  without  tbe  territorial  limits  of  tbe 
district  of  which  he  was  Jud^. 

The  important  sections  of  tbe  Act  of  the 
Territory  of  November  23,  1888,  under  which 
tbe  appeal  was  taken,  are  as  follows: 

"  An  Act  in  relation  to  tbe  removal  of  causes 
to  the  supreme  court. 

"Sec  1.  Be  it  enacted  by  tbe  Legislative 
Assemblv  of  Washington  Territory,  That  any 

Sirson  dfesiring  to  remove  a  cause  from  any 
istrict  Court  of  Washington  Territory  may 
do  so,  either  in  person  or  by  his  attorney  of 
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record,  and  id  the  foDowing  nuiDner:  Such 
persoQ  or  attorney  may  give  notice  in  open 
court,  or  at  chambers,  that  he  appetCls  such 
cause  to  the  tupreme  court  of  the  Territory; 
such  notice  shall,  by  order  of  the  court  or 
judge  haying  Jurisdiction  of  the  cause,  be  en- 
tered in  the  journal  of  such  court,  and  no  other 
service  or  notice  shall  be  required;  and  there- 
upon the  clerk  of  such  court  shall  make  and 
certify  a  f uU  and  complete  transcript  of  said 
cause,  including  the  Journal  entries  thereunto 
appertaining,  and  cause  such  transcript  to  be 
filed  with  the  clerk  of  the  supreme  court  with- 
in the  time  allowed  by  law;  and  thereupon 
the  supreme  court  shall  have  complete  and  per- 
fect timsdiction  of  such  cause. 

*'  Sec.  2.  That  the  supreme  court  shall  hear 
and  determine  all  causes  removed  thereto,  in 
the  manner  hereinbefore  provided,  upon  the 
merits  thereof,  disregarding  all  technioilities.'' 

"  Sec  6.  The  no^  of  appeal  hereinbefore 
1224 1  provided  for  may  be  given  at  any  time  within 
^  '  six  months  after  the  rendiUon  of  the  Judg- 
ment, order  or  decision  intended  to  be  removra 
to  the  supreme  court. 

"  Sec  6.  All  Acts  and  parts  of  Acts,  so  fa? 
as  they  conflict  herewith,  are  hereby  repealed. 

"  Approved  November  28.  1888.'^ 

Subsequently  the  defendant  moved  to  dir 
miss  this  second  appeal,  and  at  the  January 
Term  of  the  supreme  court  of  1887  it  was  dis- 
missed, on  the  ground  that  the  notice  of  appeal, 
not  being  given  In  open  court  and  beins  in  its 
nature  an  application  for  an  order  allowmff  the 
appeal,  was  entertained  by  the  Judge  wiSiout 
the  preliminary  notice  to  the  adverse  (Mtv  pre- 
scribed by  section  2140  of  the  Code.  (Wash. 
Rep.  Vol.  8,  p.  12.)  That  section,  so  far  as  it 
relates  to  this  matter,  is  as  follows: 

*'  Sec.  2140.  When  a  partv  to  an  action  has 
appeared  in  the  same  he  shall  be  entitled  to  at 
least  three  davs'  notice  of  any  trial,  hearing, 
motion  or  application  to  be  had  or  made  there- 
in before  any  Judge  at  chambers,  which  shall 
be  in  writing,  setting  forth  the  nature  of  the 
motion  or  application  and  the  grounds  thereof, 
and  specifying  the  time  and  place  where  the 
same  will  be  made,  and  which  may  be  served 
on  the  adverse  party  or  his  attorney." 

It  would  appear,  from  the  statements  of 
counsel,  that  on  the  argument  of  the  motion  to 
dismiss  the  appeal  it  was  also  contended  that 
the  District  Judge  of  the  First  Judicial  District 
had  no  Jurisdicnon  to  hear  the  application  for 
an  appeal  at  chambers,  without  the  territorial 
limits  of  his  district;  and  that  position  is  also 
taken  here. 

We  are  of  opinion  that  neither  the  objection 
that  no  notice  of  application  for  the  appeal  was 
given  nor  that  the  Judffe,  in  acting  without  the 
territorial  limits  of  h&  district,  was  without 
Jurisdiction  in  the  matter  is  tenable. 

1.  The  Act  of  the  Territory  of  November  28, 
1888,  in  providing  for  a  new  mode,  different 
from  what  previously  existed,  by  which  cases 
can  be  removed  from  the  district  court  to  the 
supreme  court  of  the  Territory,  declares  that 
notice  of  appeal  may  be  given  In  open  court  or 
at  chambers;  that  such  notice  shul,  l:ry  order 
of  the  court  or  Judge  having  Jurisdiction,  be 
entered  on  the  Journal  of  the  court;  and  that 
no  other  service  or  notice  shsll  be  required. 
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This  language  is  inconsistent  with  any  require- 
ment that  notice  to  the  opposite  party  sball  b» 
given  that  the  party  desirous  of  appealing  in- 
tends to  give  notice  of  an  appeal  The  nature 
of  the  proceeding  is  such  that  no  notice  of  it 
is  required  before  application  is  made  to  the 
iudge.  When  an  appeal  is  taken  notice  of  the 
fact  is  usoaUy  given  to  the  opposite  party,  or  a 
citation  is  served  on  him.  The  Act  of  the 
Territory,  however,  renders  the  entiy  upon  the 
ioumal  sufficient  notice  to  all  parties.  Section 
2140  of  the  Code  can  have  no  proper  applica- 
tion to  orders  which  are  granted  of  course,  a* 
being  matters  of  right,  but  only  to  those  m$,U 
ters  which  may  be  contested  and  refused.  An 
appeal  from  a  disUict  court  to  the  supreme 
court  of  thtf  Territory  within  the  six  months 
allowed  bv  law  was  not  a  matter  which  could 
be  refused  at  the  discretion  of  the  district  Judge 
or  court.  Rights  under  our  system  of  law  and 
procedure  do  not  rest  in  the  discretionary  au- 
thority of  any  officer.  Judicial  or  otherwise. 
There  was,  therefore,  no  occasion  to  give  no> 
lice  of  the  intention  of  the  party  to  teke  the 
proceeding. 

The  second  objection  is  equally  untenable. 
When  the  law  allowed  the  proceeding  to  be 
taken  at  the  chambers  of  the  Judge  of  the 
court,  it  meant  at  the  chambers  whm  he  can 
conveniently  attend  to  business  relating  U> 
cases  in  his  district,  not  that  they  must  neces- 
sarily be  within  the  territorial  limits  of  his  dis- 
trict As  one  of  the  Judges  of  the  Territory,  it 
is  a  part  of  his  duty  to  sit  hi  the  supreme 
court.  He  is  one  of  its  members,  and  hie 
chambers,  whilst  the  supreme  court  is  in  ses- 
sion and  he  is  in  attendance  upon  it,  may  be 
at  the  place  where  that  court  is  dtting.  Oth- 
erwise, the  right  of  appeal  within  the  six  month* 
allowed  by  law  would  be  abridged  for  the  pe- 
riod for  which  notice  is  to  be  given. 

It  is  also  objected  that  mandamus  is  not  the 
proper  remedy  for  the  petitioner,  under  the  de- 
cision in  Ex  varU  Drown,  116  U.  S.  401  [29: 
670].  There  the  supreme  court  of  the  Terri- 
tory entertained  Jurisdiction  of  the  cause  which 
was  brought  before  it  by  appeal,  but  dismissed 
it  for  want  of  due  prosecution;  that  is  to  say» 
because  errors  had  not  been  assigned  in  accord- 
ance with  rules  of  practice  applicable  to  the 
form  of  the  action;  and  we  held  that  the  Judg- 
ment could  only  be  reviewed  here  on  writ  of 
error  or  appeal,  as  the  case  m^ht  be.  In  the 
case  before  us,  the  supreme  court  of  the  Terri- 
tory dismissed  the  appeal  because  not  properly 
taken,  that  is,  because  the  cause  had  not  been 
brought  before  it  from  the  lower  court  The 
distinction  in  the  two  cases  is  obvious:  in  the 
one,  the  court  below  had  taken  Jurisdiction  and 
acted;  but  in  the  present  case  it  refused  to  take 
Jurisdiction.  The  right  of  mandamus  lies,  as 
held  in  E9  parte  Parker,  120  U.  8. 787  (80: 818]» 
where  an  inferior  court  refuses  to  take  Juris- 
diction when  by  law  it  ought  to  do  so,  or 
where,  having  obtained  Jurisdiction,  it  refuses 
to  proceed  in  its  exercise  It  does  not  lie  to 
correct  alleged  errors  in  the  exerdse  of  its  Ju- 
dicial discretion.  Bat  parte  Morgan,  114  U.  8. 
174  [20:  W^OhaUaugay  Ore  and  Ircn  (h.  iV 
tUianer,  128  U.  8.  644,  5CT  [82: 608,  6181. 

It  is  also  objected  that  when  the  order  die 
missing  the  appeal  was  made  the  supreme  court 
of  the  Territory  consisted  of  other  Judges  than 
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"nie  then  Chief  Justice  erty  depends,  ;he  properlr  wlU  not  pmb  until  the 

.  and  m  new  Chief  Justice  occupin  hla  oondltloD  be  fultuied,  even  though  the  Kooda  nur 

„.    TiM  only  AModkte  Justice  then  in  ot-  ^^  *""■  "otuaUr  doUvered  lato  tHe  poasaslafl 

Who  DOW  i«mtliu  OD  Ibe  bench.  Mr.  Jut-  .  <'','^  ^'^-          ,      . 

Ute  iMgtoti.  took  no  put  tn  the  dedslon.  >■  ^  *'"^^"f,*^  "!j?!!^  ^T^  "" 

TV  qooSion.  therefore.  CVrf  whether  un-  ^^T^^^^'^rJ^^^^'^r^,^'^ 
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Tlie  qoeatlon,  therefore, _. 

4v  eocli  dicnDistAikcee  the  mendunus  ctto 
iHoe  to  Ibe  oonrt,  oonstlUited  u  It  now  Is, 


ben  for  parmont,  uiileai  moh  Den  la  securetl  t^ 
ohattel  mort^rue  or  b;  asTeemeiit  between  the 
parties, 
r.   If  tbe  bill  of  aale  la  not  given  to  pen  tlie  abeo- 

.            ,                    •,,_.,.  lots  Utle.  but  aimpl;  to  enable  vendee  to  nae  It  In 

waaaamm  Is  to  conect  e  mistake  u  to  ita  ]u-  obtaiulos  the  roods,  end  it  la  agreed  Uiet  the 

ttrifctlon,   oominttted  bf  the  court;  and  al-  gooda  are  to  remain  the  pnipertr  of  the  vendm 

dwogh  It  to  tbe  CDStom  fa  such  cases  to  direct  untu  peld  for  acuordlug-  to  the  teznu  ot  the  note, 

the  writ  BOt  merdj  to  tbe  court  but  to  lis  it  win  not  transfer  the  dtle. 

ludna  bT  Dune,  vet  Including  tb^  names  [No.  US.] 

■vuin  tbo  writ,  except  In  sped^  caan  where  Arguai  Dee.  7, 10,  ISSi.    Beaded  Mas  IS,  1889. 
Avbadknoa  mv  ^  BMirehended,  is  at  tbe 

ntdA^lltOe  more  tSan  amoematter  of  TS  ERROR  to  tbe  Supreme  Court  of  the 

DieobedienGe  to  the  writ  would  be  as  X  Territory  of  New  Mexico,  to  review  a  Judg- 

. il  on  the  part  of  tbe  court  to  which  It  is  meet  of  tlutt  Court  affirming  a  judgment  of 

dlneted  m  woiud  be  a  refusal  to  cany  into  the  Dbtrict  Court  of  Ibat  Territory  In  favor  of 

dbct  tbe  ravetsal  of  its  jut^ment  in  an  ordl-  plalntlfF  for  damages  for  conversion  of  certain 

■aiy  aolkni.    The  object  of  the  writ  In  tbe  cattle  and  horses.    Affirmed. 

vainU  caae  I*  to  requlie  the  court  to  proceed  The  focis  etc  atated  in  the  opinion. 

fa  a  nMUat  prttpeny  cognizable  by  it,  but  Meetn.  O.  D.  Burrett  and  IT.  T.  J%orn- 

qnn  whlidi,  nom  a  mistaken  view  of  tbe  kw  tm^  for  plalntlSs  In  error: 

M  to  Ua  Jiniadictioti,  it  has  refused  lo  act.  The  acceptance  of  a  negotiable  note  for  an 

"■ "■---J  "-Ttot^  108  D.  8.  480, 488  antecedent  debt  will  not  extinguish  such  debt 

OeUine,  19  Wend.  S6;  unless  it  Is  expressly  agreed  that  it  ia  received 
871. 
It  ttollowa  tbat  tbe  writ  of  ■ 
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n    AMMva  v.  United  8taU»,  108  U.  S.  480. 488   antecedent  debt  wUl  not  extlnguista  such  debt 

nS:  &k,  6W];  Arato  t.  CWItW,  19  Wend.  66;   unless  it  Is  r ' '  *•—  '* ' '"-* 

iBoteT.  Vonier.  SB  Wis.  B71.  aa  pay  meat. 


to  It  la  tbe  ease  mentioned,  and  to  proceed  to  of  itself  discharge  tbe  original  cause  of  action. 

tte  brarlnf  tbeieof  In  the  neoal  course  of  Us      If,  l^  expreaa  agreement,  tbe  note  Is  received 

tsatneas.  as  payment,  it  satisfles  tbe  orlgluHl  contract, 

A.*d  it  Urn  trdurd.  and  the  par^  receiving  it  must  take  hU  remedy 

on  It. 

Shechy  V.  MandevUh.  10  U.  B.  6  Cranch,  394 

(E:819);  Lyman  v.  Bank  of  U.   5.  68  U.  8.  13 

'BSUBEN  P.  8EGRIBT  et  of.  l^ffk.  fa  Brr.,   How.  243  (18:972);  The  Kimbatt,  70  U.  8.  8 

e.  Wall.  45  (18:61);  Dovmey  v.  Hiekt,  BS  U.  B.  14 

1VTTTT1M  T)    f^kwi^w  How.  249(14:407);  Glemiv.  Smith,  2Qill&J. 

WILLIAM  B.  CRABTRBB.  ^g.  ^^ ^  ^^^^  ,.  j^^^^^  ^^.-^  p^^^_ 

0eaB.aBeport8r*aed.t8r-aB.)  Nolea  &  fiills,  163  and  notes  and  authoritie* 

there  cited;  Btory,  Promissorv  Notes,  7th  ed. 

J^mtmirg  iwto,  wtoa  pajpnent—mneonditumai  g  104  and  notes  and  cases  ciled. 

mJ^ — ttidenee  ef  payment — deUvery  of  good*.  When  tbe  right  to  receive  payment  before 

tfM  ^—biU  ^eaie,  »Sect  of,  delivery  Is  waived  by  Ibe  seller,  and  immedlato 

possession  is  given  to  the  purcbaBer  and  ^et  by 

L   A.  1 1111 J  note  does  not  dlaobarge  the  debt  express  agreement  the  title  is  lo  remain  in  tbe 

Cor  whloh  It  k  airen  unlen  aaob  be  the  expresi  aeller  until  the  payment  of  tbe  price  upon  a 

aBneBMDt  of  the  partMa;  It  only  operates  to  ex-  fiied  day,  such  payment  ia  strictly  a  condition 

. — .™«i».™.»„^™.)..™j~i*„,*k .  p,^(^ent_  and  until  performance  the  right  of 

property  is  not  vested  In  Uie  poBsesaor. 

tra  note  la  (Iven  and  ao-  1  Parsons,  Com.  6lh  sA.f&1;PorteT\.  PetUn- 

soodaaoldlaforthejurr.  ™a,  12N.  H.2B0;  SflroCTi*  v.  Gife,  8  N.  H.  825; 

k.   If  tbe  «de  It  an  ane^ndltional  one.  and  It  a  (JamNtnov.  ifead.  Meig9(Tenn.)881;flfetouiv. 

note  la  dven  and  ■coe^aaabMdute  payment,  Huntl^.   8  Vt.  151;  Bairett  r.   Pritefiard.  S 

the  oncloal  debt  li  exHnaulahod,  and  the  rem-  p-  -^^   513    ^yer  v.  Bartktt.9  Pick.  158;  Tib- 

•dyot  tbe  edler  la  on  the  note.  j^^,  ,   y^^*  13  jjaiae,  841;  Annrft  v.  8xme, 

<■    "  a  lyte  I?  taken  as  conditional  pajment  only.  Rice,  421;  Smiift  v.  ijm«,  1  Seld.  41;  -Hemnj 

^'"T?"/'^r''**TS"   '"^'-'■JS.'n'"'"  y.Boppock.S  Duer.  20;  BASMWr  V.  Bdtor,  20 

SSelSS'a^wWIe'S^^^^tSlX  ^'"^  Barb.  Wi-orm  y.  RoberU.  13  Ired.  L.  2«8; 

-^^^-L™ri\,7^.^i^„fl  ,«H  Smith  V.  FostfT.  18   Vt.   182;  B^maeter   v. 

%.    wb«e  the  trayea  la  by  oontraot  bound  to  dc  a-,;,},   an  it.   ono.   p„(  _    rirrf    9«  Vt    BB8' 

anythlna  aa  a  condition,  either  precedent  o.  ^»'.".  *ij '-..'""'i.-^Vjr'  ^I_'     n       i^' 

oooonmnt,  on  whloh  the  panlna  of  the  prop-  -Dorw  v.  Brarffej,  24  Vt.56;.Bu«mv.  JSowffAn-fy. 

^  eoneoneM.  on  wmm  ma  fmmmt  or  tne  pn^  ^^  Humph.  60;  Harkneit  T.  BfiUill.  118  U.  S. 

Kj^-H^neC  <.»a„««t.,ee  .  Cranoh,«I.    ^^f^^^  unconditional  bill  of  sale  is  given 
Krmi)  and  buocv  oDodi,  vhai    which  recites  tbat  the  seller  had  received  pay- 
t)M  CUia.   See  I  How.,  IS  L.  ed.    ntent  in  notes,  and  the  vendeeselU  the  property 
'    an  innocent  purchaser,  yet  tbe  vendor  can 
12% 
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recover  the  property  from  such  porcbaser  on 
showing  that  the  sale  was  made  on  condition 
that  no  title  was  to  pass  until  the  purchase 
money  was  paid. 

LoIm  t.  Borland,  14  Maine,  77. 

It  is  not  sufi9cient  that  a  part  of  the  instruc- 
tions contain  a  correct  exposition  of  the  law.  If 
it  is  incorrectly  aunouuccil  in  others. 

Proflfatt,  Jury  Trial,  S  846;  Wilder  v.  Ootolea, 
100  Mass.  487;  VaMlySe  y.  MiU$,  84  la.  875; 
Davis  y.  Strohm,  17  la.  421;  Chicago^  B.  A  Q. 
R.  Co.  y.  PaynA,  49  HI.  499;  Clem  y.  BtaU,  81 
Ind.  480;  PtndUton  8t.  R  Co.  y.  8kUlmann,  22 
Ohio  St.  1. 

Messrs.  S«  F.  Phillips,  W.  B.  Lamar  aud 
J.  O.  2kiehry,  for  defendant  in  error: 

Mr.  JusHcd  Harlaa  deliyered  the  opinion 
of  the  court: 

This  is  an  action  of  troyer.  It  was  brought 
in  the  District  Court  of  the  First  Judicial  Dis- 
trict of  New  Mexico,  to  reooyer  damages  for 
the  conyersion  by  the  plaintiffs  io  error  to  their 
own  use  of  certain  cattle  and  horses  of  which 
the  defendant  in  error,  who  was  the  plaintiff 
below,  claimed  to  be  the  owuer.  The  alleged 
unlawful  conyersion  occurred  in  t4iat  Territory. 
The  defendant  Segrist,  separately,  and  the  de- 
fendants, Stapp,  Stoops  and  Holstioe,  jointly, 
pleaded  not  guilty.  The  record  does  not  show 
seryioe  of  process  upon  Bell,  nor  any  appear- 
ance by  him.  There  was  a  trial  before  a  jury, 
resulting  in  a  yerdict  for  $6,088.04  in  fayor  of 
the  plaintiff  against  the  defendants  followed — 
a  motion  for  a  new  trial  haying  been  nuide  and 
oyerruled~by  a  judgment  for  the  aboye 
amount  against  Segrlst,  Stapp  and  Stoops. 
Upon  appeal  to  the  supreme  court  of  the  '^%t- 
ritory  the  judgment  was  affirmed. 

The  bill  of  exceptions  taken  at  the  trial  con- 
tains, though  in  yery  confused  form,  the  entire 
evidence  in  the  case.  It  is  so  sthted  as  to  render 
it  difficult  to  understand  the  precise  facts.  But 
upon  a  careful  scrutiny  of  all  the  testimony, 
we  think  that  the  general  nature  of  the  case  is 
fairly  indicated  in  tbe  following  extract  from 
the  opinion  of  the  Supreme  Court  of  the  Terri- 
tory, made  part  of  the  transcript: 

"  In  1880  the  phUntiff  bought  of  one  Babb 
the  remnant,  as  it  is  termed  in  the  record,  of 
the  tetter's  herd  of  cattle,  then  to  be  found  on 
certain  ranges  in  Texas.  The  plaintiff  came 
after  said  cattle  and  secured  them." 

At  the  time  of  making  Uiis  agreement  plaint- 
iff gave  Babb  notes  for  the  amount  amed  upon 
as  the  purchase  money,  and  recdved  from 
Babb  a  bill  of  sale  for  the  cattle.  Thereafter 
plaintiff  secured  and  took  possession  of  Uie 
cattle,  but  how  many  head  there  were  docs  not 
appear  from  tbe  evidence  in  the  record  before  us. 

The  only  serious  contention  in  the  evidence 
is  as  to  whether  thic  transaction  waa  an  abso- 
lute or  merely  a  conditional  sale,  the  plaintiff 
insisting  and  givine  evidence  tending  to  show 
that  the  sale  was  absolute,  accompanied  by  a 
bill  of  sale  absolute  on  its  face,  ana  by  delivery 
of  possession  of  the  cattle  as  fast  as  they  could 
l>e  secured  by  him,  and  that  his  notes  were 
given  in  full  satisfaction.  These  notes  consist 
of  two  promissory  notes,  each  for  tbe  sum  of 
eight  hundred  dollan,  one  payable  in  Septem- 
ber, 1881,  and  the  other  <a  September,  1882. 
The  defendant,  however  iiimta  and  introduced 
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evidence  tending  to  show  that  the  sale  was 
ditional  upon  me  payment  of  the  notes  at 
maturity,  it  being  agreed  between  the  plaintiff 
and  Babb  that  tne  title  to  the  cattle  should 
remain  In  the  latter  until  the  notes  were  paid, 
and  that  if  not  paid  when  due  he  mi^ht  assert 
his  title  and  resume  possession  of  the  cattle. 
After  the  cattle  were  secured  by  the  plaintiff 
he  drove  them  from  the  range  in  Texas,  upon 
which  they  had  been  found  by  him,  mto 
Lincoln  Coun^,  New  Mexico. 

The  notes  were  not  paid  at  maturity,  and 
thereafter,  in  January  or  February,  1883, 
Babb  undertook  to  sell  the  cattle  to  the  defend- 
ants. He  sent  his  son,  armed  with  a  power  of 
attorney,  to  take  possession  of  the  cattle.  This 
son,  accompanied  by  the  defendants,  or  some 
of  them,  went  on  the  ranfi:e  in  New  Mexico, 
where  the  cattle  were  beincr  herded  In  con- 
nection with  other  cattle  belonging  to  the 
Blaintiff,  in  charge  of  an  employ^  of  the  plaint- 
I,  and  took  possession  of  them  and  sold  thenk 
to  the  defendants.  It  does  not  appear  that  this 
employ^  of  the  plaintiff  had  any  authority  to 
give  up  the  possession  of  the  cattle. " 

The  supreme  court  of  the  Territory  ueemed 
it  proper  to  consider  only  such  questions  as 
were  brought  to  the  attention  of  the  trial  court. 
This  genend  rule,  it  said,  was  strengthened  bT 
this  statutonr  provision,  in  force  in  that  Terri- 
tory, that;  ''No  exception  shall  be  taken  in  ao 
appeal  to  any  proceeding  in  the  district  court 
except  such  as  shall  have  been  expressly  de- 
cided in  that  court"  Prince's  Laws,  pp.  68- 
9,S5. 

One  of  the  principal  questions  arising  upon 
the  evidence  was  whether  the  two  notes,  pay- 
able respectively  In  September,  1881,  and  Sep- 
tember, 1882,  were  received  in  actual  payment 
0n  which  event  tbe  remedy  is  upon  the  notes), 
or  only  as  evidence  of  the  amount  to  be  paia 
by  Crabtree.  In  Bheehy  y.  MandeviUe,  10  U. 
8.  6  Cranch,  258,  264  [8. 216,  219],  Chief  Ju9^ 
iiee  Marshall  said:  '*  That  a  note,  without  m, 
special  contract,  would  not,  of  itself,  discharm 
the  original  cause  of  action,  is  not  denied. 
But  it  is  inristed  that  if,  by  express  agreement^ 
the  note  is  received  as  payment,  it  satistles  the 
original  contract,  and  the  party  receivin^^  it 
must  take  his  remedy  on  it.  This  principle 
appears  to  be  well  settled.  .  .  .  Since,  theo» 
the  plaintiff  has  not  taken  issue  on  the  aver- 
ment that  the  note  waa  given  and  received  in 
discharge  of  the  account,  but  has  demurred  t» 
the  plea,  that  fact  is  admitted,  and,  being  ad- 
mitted, it  bars  the  action  for  the  jnxkIs.'  In 
Peter  v.  Becerly,  85  U.  S.  10  Pet  582,  668  TO: 
522, 586],  it  was  said  that  the  acceptance  of  a 
negotiable  note  for  an  antecedent  debt  will  not 
extinguish  such  debt,  unless  the  evidence  is 
at  least  so  dear  and  satisfactory  as  to  leave  no 
reasonable  doubt  that  sudi  was  the  intention 
of  the  parties.  In  Lyman  v.  Bank  of  the  United 
States,  58  U.  8. 12  How.  225. 248  [18:965,  972], 
it  was  held  Uiat  the  mere  acceptance  of  the 
note  by  the  creditor  does  not  necessarily  operate 
as  satisfaction  of  theorigbial  debt,  and  whether 
or  not  there  was  an  agreement  at  the  time  to 
receive  them  in  saUSaction,  or  whether  th^ 
drcumstances  attending  the  transaction  war* 
ranted  such  an  inference,  were  properly  quea- 
tions  for  the  Jury.  In  The  Kimball,  70  U.  S. 
8  WaU.  87,  45  [18: 50,  64],  the  court  said  that 
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"By  the  genera]  commercial  law,  as  well  of  En- 
|liDd  ai  of  the  United  States,  a  promissory  note 
ooa  not  discbarge  the  debt  for  which  it  is  given 
uokfli  inch  be  the  express  agreement  of  the  par- 
tics;  it  only  operatea  to  extend  until  its  maturity 
the  perioa  fdr  the  payment  of  the  debt  The 
creimormaT  return  the  note  when  dishonored, 
and  pfoceeaapon  the  Qri^;inal  debt  Theaccept- 
laoe  of  the  note  ia  oonsidered  as  accompanied 
wiUi  the  cooditiofi  of  its  payment"  These 
csies  show  the  course  of  decision  in  this  court 
In  lome  of  the  States  the  mere  acceptance  of 
a  Dole  for  the  amount  of  a  debt  raises  a  pre- 
somptionof  payment 

The  contention  of  the  appellants  is  that  the 
hntnictiona  giveii  at  the  request  of  the  plaint- 
iff ind  the  <£arge  of  the  court  were  in  conflict 
wiiii  or  did  not  conform  to»  the  principles  set- 
tled in  the  above  cases.    There  is  some  slight 
froQDd  for  this  contention,  arising  out  of  the 
multiplicity  of  the  instructions  given.    All  the 
ioatmctions  asked,  except  one  on  each  side, 
were  given,  and  th^  were  supplemented  by  a 
ebaige  covering  substantially  the  same  ground. 
But,  taking  as  a  whole  all  the  instructions  given, 
aod  inter|»eting  them  in  the  light  of  the  oiarge 
delivered  by  the  court,  they  are  not  subject  to 
the  cdnickm  at  being  so  inharmonious  or  mis- 
ktdifig  as  to  justify  a  reversal.    The  question 
whether  the  notes  were  given  and  accepted  in 
payment  for  the  cattle  was  fairly  left  to  tbe 
jury.   And  although  they  were  not  told,  in 
wocds,  that  an  express  or  special  agreement 
was  neoesBary  before  the  notes  could  be  deemed 
lo  have  been  received  in  satisfaction  of  the 
ot^inal  debt,  they  were  substantially  so  in- 
itiQded.    At  Uie  instance  of  the  defendants, 
]    aod  in  language  of  which,  perhaps,  the  plaint- 
iff mij^  complain,  they  were  instructed  that 
''A.proiniBsoivnote  Is  never  considered  as  pay- 
meirt,  unless  it  is  taken  absolutely  as  payment; 
if  tboe  be  any  agreement  that  a  note  is  not  to  be 
eoBildered  payment  if  unpaid  at  maturity,  then 
It  ia  DO  payment;  but  the  payment  of  the  note 
onh^will  be  the  payment  of  the  original  claim, 
and  io  such  case  the  original  contract  will  remain 
UqieDdent  of  the  notes."    Tbe  court,  upon 
iumotioo,  said  to  the  Jury  that  if  they  "  found 
from  the  evidence  that  Babb  sold  and  delivered 
the  stock  on  the  range  and  took  promissory 
notes  io  payment,  this  would  be  an  absolute, 
tnicoodidottal  sale,  and  Babb  could  not  retake 
the  stock.    Babb's  remedy  in  such  case  would 
be  I9  aoh  to  collect  what  might  be  due  him 
upon  aaid  notes."    The  principal  instruction 

S>eD,  at  the  histanoe  of  the  plaintiff,  left  it  to 
€  Jory  to  determine  whether  the  notes  were 
MttttDy  given  and  accepted  in  absolute  pay- 
{not  for  tbe  cattle:  That  is  one  form  of  say- 
jpgthat  th^  were  so  given  and  so  accepted, 
pQvnaot  to  an  understanding,  that  is,  by  special 
^nement  between  tbe  parties,  that  Uie  original 
debt  aboold,  in  that  mode,  be  extinguiSied. 
The  ioatnu^ns  and  the  charge  mean  tbiit 
if  the  sale  was  an  unconditioniu  one,  and  if 
The  notes  were  ^ven  and  accepted  as  absolute 
ptyment,  the  original  debt  was  extinguished, 
umI  tbe  remedy  of  tbe  defendant  was  00 
l^snotfls.  There  was  in  this  no  error  to  the 
p^i^dioe  of  the  defendants;  for  the  facts  thus 
bypotbetically  stated  to  the  jury  Imported  a 
"pccbl  agreement  between  the  parties  that  the 
o<NflB  were  to  be  taken  in  payment 


Among  tbe  instructions  given  to  the  Jury  at 
the  instance  of  tbe  plaintifTwas  tbe  following: 

**If  you  find  from  the  evidence  that  the 
plaintiff  or  the  plaintiff  and  his  brotberpur- 
cbased  the  cattle  from  W.  M.  Babb  or  W.  T. 
Babb,  and  that  he  or  they  gave  their  promis- 
sory notes  in  payment  therefor,  and  tbe  same 
was  accepted  bv  the  Babbs,  although  tbe  notes 
were  taken  only  as  conditional  payments,  yet 
they  would  be  prima  facie  evidence  of  pay- 
ment, and  the  said  Babbs,  whilst  holding  said 
notes,  could  not  proceed  to  take  possession  of 
the  said  cattle  and  horses  as  their  own.  Their 
remedy  would  be  upon  tbe  notes  or  to  cancel 
tbe  trade;  and  if  vou  find  from  tbe  evidence 
that  said  Babbs  did,  under  the  circumstances 
Just  mentioned,  take  possession  of  said  cattle 
without  authority  of  tne  plaintiff  and  dispose 
of  them  to  the  defendants,  you  will  find  for 
the  plaintiff  tbe  value  of  tbe  cattle  and  horses 
at  the  time  of  taking  the  same,  with  interest" 

Taken  in  connection  with  other  instructions, 
this  was  intended  only  to  express  the  idea  that, 
if  tbe  notes  were  taken  as  conditional  payment 
only,  they  would  be  regarded  aF  prima  facie 
evidence  of  payment,  so  long  as  tbe  J3abbs  held 
them,  and  until  by  nonpayment  they  ceased  to 
have  an V  force,  if  the  Babbs  elected  to  so  treat 
them.  The  court  below  properly  held  that 
they  could  not  rightftilly  retake  the  cattle, 
while  they  retained  the  notes. 

Nor,  in  our  Judgment,  .^ob  any  error  com- 
mitled  by  the  instructions  relating  to  the  ques- 
tion of  the  title  to  the  property,  as  affected  bv 
the  contract  of  sale.  In  Markness  v.  EusseU, 
118  U.  S.  668,  668  [80:285,  287],  this  court, 
after  a  full  examination  of  the  adjudged  cases, 
recognized  the  general  rule— at  least  as  between 
the  original  pt^es  to  a  conditional  sale,  and 
where  tbe  subject  is  not  controlled  by  local 
statutes— to  be  as  stated  by  Mr.  Benjamin  in 
his  treatise  on  sales  of  personal  property,  name- 
ly: "YHiere  the  buyer  is  by  contract  bound  to 
do  anjrtbing  as  a  condition,  either  precedent  or 
concurrent,  on  which  the  passing  of  the  prop- 
erty depends,  tbe  propertv  will  not  pass  until 
tbe  condition  be  fulfillea,  even  though  the 
goods  may  have  been  actuallv  delivered  into 
the  possession  of  the  buyer.  Nothing  was 
said  in  the  instructions  or  charge  in  conflict 
with  this  doctrine.  The  Jury  were  told  that  a 
bargain  and  sale  of  personal  property,  accom- 
panied by  deUvely,  devests  the  vendor  of  any 
lien  for  payment,  unless  such  lien  is  secured 
by  chattel  mortgage  or  by  agreement  between 
tbe  parties;  that  if  the  biU  of  sale  in  evidence 
was  not  given  to  pass  tbe  absolute  titie,  but 
simply  to  enable  plaintiff  to  use  it  in  gathering 
tbe  cattie,  and  Uiatit  was  agreed  that  tbe  cattle 
were  to  remain  the  property  of  Babb  until 
paid  for  according  to  tbe  terms  of  tbe  notes,  it 
must  not  be  considered  as  transferring  the  title; 
and  that,  in  such  case,  Babb  bad  tne  right, 
upon  tbe  failure  to  pay  the  notes  when  due  (if 
he  did  not  elect  to  Keep  the  notes),  to  retake 
the  cattie  and  sell  them;  but  if  there  was  no 
such  agreement,  and  if  the  notes  were  given 
and  accepted  as  absolute  payment,  without 
any  reservation  of  a  lien,  that  Babb,  in  order 
to  enforce  payment,  would  have  no  right  to 
retake  tbe  cattie  from  the  possession  of  tbe 
plaintiff  or  of  bis  agent  And  that  there  might 
DC  no  confusion  in  the  mind  of  the  Jury  as  to 
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i^B  right  of  Babb  to  resume  possession  of  the  Mr.  Edward   Baeoiif  for   plaintUb  li 

cattle,  they  were  iDstructed  to  find  for  the  de-  error: 

fendants,  if  they  believed  from  the  evidence  Prior  possession  is  sufSdent  to  entitle  a  pntf 

that  Carter,  in  whose  possession  th^  were  to  recover  in   an  action  of  ejectment  m^ 

when  retaken,  had  authority  from  Crabtree  to  against  a  mere  intruder  or  wrong  doer,  or  a  p» 

setttle  bis  debts  and  to  sell  and  dispose  of  his  son  subsequentiv  entering  without  rimt 

cattle,  and  that  he  delivered  them,  under  au-  OamMe  v.  Mtftr,  40  fiQch.  S85;  Fkurwur  t. 

thori^  from  Crabtree,  in  payment  of  the  notes.  Hunter,  46  Mich.  887;  Newton  ▼•  Doffis,  SB 

In  all  this  we  do  not  perceive  any  error  to  the  Mich.  640,  660. 

prejudice  of  the  substantial  rights  of  the  de-  A  single  Judgment  in  ejectment  la  not  Deo» 

tendunts.  sarily  flnid  for  any  purpose. 

There  are  no  other  questions  presented  that  mee  v.  Auditor  Oeneral,  80  Mich.  18-14; 

we  deem  it  necessary  to  notice,  and  the  Judg-  BueA  v.  Neeter,  68  Mich.  888;  Odok  t.  Jufgi 

ment  must  be  affirmed.  of  Kent  Co,  14  West  Rep.  196;   Stiroikor  t. 

Itiieo ordered,  Lueae,  87  U.  S.  12  Pet.  410  (9:1187);  MOeiY. 

Caldu)ea,eOV.  S.  8  Wall 86  (17: 761^  JBrMter 

Co.  Y.  Sda,  100  U.  8.  87  (27:114);  BrUiom  t. 

Thornton,  112  U.  8.  686  (28: 819). 


l«M]        ^^^  ^  BACOY  al..Pffs.  iuBrr..  JJ^  Xt^J-^ldM*  o'SfSL.  1» 

THB  NORTHVTESTE^ MUTUAL  UFB  '^^(J^Too'!^^Zkara,lUV.%.m 

1Kb.  UOMfAJNY.  (29:119);   Ingraham  v.  Dautrnm,  61  U.  &  » 

^    o«»      -*,.-^o«o.^.  How.  491  (16:984);  5ifp«T<»rtT.J5mii<t»«,  94 

(See  a  a  Reporter's  ed.«6&.»7 J  XJ.  8.  499  (24:260);  6?fWfv.  U.  &  Marfgoffe  (k 

»   ^.        ^         ^^^        ^s'     ^      ^  108 U.  8.486(27:798);  iiefamf  Cb.v.Slif«i^ 

Beeordtng  tnorigoffe,  iifeet  cf-Hxmditwninmort-  ton  dbMo.  R.  Co,  112  U.  8.  128  (88H»0);  Aytf 

gapo—eomplying    with-kushet  and  iifeet  ef  ^.Ala,  94  U.  8.  646(24:808). 

irregularity— state  etatuto-^drfeetin  notice  of  f^e  opinion  can  be  no  estoppel  in  any  mat* 

morigage  eale,  ter  where  it  is  uncertain  and  amblguooa. 

,    ^     ^,_,    ^ „             ^        ,,    ^  BueeeUy,PlaceMTJ.S.m(U:214^(kmB^ 

L  The  object  of  leoordlDff  a  mortffage  is  to  give  j^  ^  Rankin,  99  U.  8. 261  (26: 485);  AL  oSr 

notice  to  third  persons.   As  between  the  parties  _  /^_  inATT  R   A51  ^7*928^ 

^e^^ouJ^rSil^Lti'Sr*'^'**'"'^-  K^DsOTcdin  of  Nitons.  «e  WM  t. 

^Tl^w™  i^i^^^^;if  .*  th-™.  Braaear.  89  U.  8. 14  Pet  61  (10:8Mn:  Dod 

'-uSS^f^e'tlS.SSSi'SJSr'SJSL^^JS't"^!;  ^^  Sank  T.  Artor.  2Vp.  110  U.  4.  «tt 

tnstallmentBtthere  should  remain  due  on  the  mort-   ^^4,Z^*^' ,         ^, i«^*v     ««     i  j_j 

gagea  namedsum,  themortgagor  mlghthavethe  There  is  no  estoppel  without  final  fndglMnk 

privilege  of  paying  the  amount  due  by  giving  his  ^^etfd  v.  Propnetore  ef  laekM  and  vanfue^  41 

note  therefor,  secured  by  mortgage  on  other  real  U.  8.  8  How.  291  (12: 1088);  dtu  qf  Aurora  v. 

eetate,doesnotpreventtheinstaUmentsfromfail-  West,t^\J.  8.  7  W alL  82  (19:48);   Bud^  f. 

ing  due  at  the  time  sUpulated,  nor  prevent  a  sale  Cheshire  A  Cb.  126  U.  8.  678  (81: 7961. 

under  the  mortgage  to  satisfy  them  when  due.  There  are  presented  now  here  new  featarei  ll 

t.   The  mortgagor  may,  in  such  case,  stop  the  sale  the  controversy  conccmine  which  the  opinioB 

by  insisting  on  the  terms  of  the  stipulation  in  the  of  the  8upreme  Court  of  lOchiean  is  not  fw^ 

mortgage  and  complying  with  the  terms  thereof,  dieata,  and  questions  arise  which  were  neither 

L,   Where  the  mortgagor  neither  paid  nor  oflTered  to  presented  nor  decided  in  said  court  and  then- 
pay  the  installments  as  they  came  due,  nor  did  he  fore  are  open  for  decision  in  this  ooort. 
pey  nor  offer  to  pay  them  by  giving  his  note  se-  Boyd  v.  Ala,  94  U.  8.  646  (24: 808);  OrmmeeU 
cured  by  mortgage  onother  real  «tateatanytime  ^  County  of  Sac.  94  U.  8.  864  (24:  IM);  Burnett 

S?S3^,SJ^tnS«^i^^  ^  Flace%i  U.  8.  606   (24JJ14);  Fbf^eroon  t. 

lowed  the  property  to  be  sold,8aw  the  sheriff  *s  deed  rC^'^j    o  iir««»    "d«»»    qii.  /^mJa^r^r/rT  rr«f>» 

executed  for  it,  and  never  attempted  to  redeem,  ^»*^*'  %  West.  Rep.  »";  C!?^^JJ^  ^^ 

he  cannot,  afterwards,  thirteen  years  after  the  4^/'  P*  ^  r'^^TTfe J?  -o^     aa^lS:  *"• 

purchaser  at  the  sale  took  possession  of  it,and  aft-  UmlavfY,  Umlauf,  0  Wast.  Kep.  08;  Brenmer 

er  the  property  had  increased  in  valucregain  pes-  ^-  Coerber,  42  111.  497. 

session  of  it  by  a  suit  in  ejectment  and  thus  defeat  There  was  no  default,  sufficient    under  the 

the  title  acquired  at  the  mortgage  sale,  by  setting  mortgage,  to  render  operative  its  power  of  sale. 

up  an  irregularity  in  the  foreclosure  proceedings.  A&rt  v.  Orosvenor  Investment  Cb.  L.  R  8 

a.   This  court  follows  the  construction  of  a  state  Q.  6.  127;  Butler  v.  Ladue,  12  Mich.  180. 

statute  by  the  highest  court  of  the  State,  which  is  There  was  no  such  reccnd  as  the  statute  ra- 

arule  of  property  in  that  State.  quired,  and  therefore  tlie  power  of  sale  never 

a.   Defects  in  a  notice  of  mortgage  sale,  not  suffl-  became  operative, 

cient  to  deceive  anyone,  will  not  defeat  the  title  Miller  v.  Gark,  66  Mich.  840;  Beynotde  T. 

acquired  at  the  sale.  MeMullen,  65  Mich.  577;  Thorp  v.  MerriU,  21 

[No.  173.1  Minn.  337-8;  Bass  v.   Worthington,  11  Minn. 

.         ^     ,  ,  ,-      .-  . —  ^^    Hayesv,  Lienlokken,  48  Wia  610;  Btym 


Argued  Jan.  tS,  1889,  Decided  May  IS,  1889. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
to  review  a  judgment  io  favor  of  plaintiffs  for 
the  recovery  of  possession  of  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
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V.  Frey,  54  Wis.  512;  WclU  v.  WdU,  41  Barb. 
416;  Treat  v.  Pierce,  68  Maine,  7L 

The  agreement,  dated  November  29,  1848, 
was  a  part  of  the  mortgage  and  was  never  le- 
corded. 

Doyley.  Mizner,  42  Mich.  888;  An^^T.  Cbr> 
rington,  8  U.  S.  4  Cranch,  70  (2: 668);  Bamtt  T. 
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BaHuwtg,  9  ^ficb.  81;  Starkueather  v.  Martin, 
S8  Mich.  478;  I\fpe  y.  CuUer,  d4  Mich.  160; 
ShMmY.  Wam§r,  45  Mich.  688-641;  SindairY. 
SMWwn,  44  Mich.  125;  GaUy,  Morris,  20  N.J. 
Eq.226;  Farmers  dt  Mechanics  Bank  r,  Bronson, 
14  Midi.  871;  Peek  t.  MaUams,  16  N.  Y.  610, 
630;  Jacobs  ▼.  MiUer,  50  Mich.  127;  Hinchtnan 
▼.  Town,  10  Mich.  514,  and  cases  there  cited; 
FfsUdtT.  8ehaU.  90 U.  S.  250  (25: 889);  Bsrvey 
w,RL  LoeamoHte  Works,  98  U.  S.  672  (28: 
1004). 

The  notice  of  the  mortgage  sale  must  be 
iigDed  \ry  the  party  givlDg  toe  notice. 

MiUerY,  IhtU,  4  I>Bnio,  107;  Treat  v.  Pierce, 
6SMe.  71;  (HeotiY.  Robinson,  20  Barb.148;  Bur- 
net ▼.  Benniston,  5  Johns.  Ch.  85;  Hayes  v. 
Uenkkken,  48  Wis.  510;  Abbot  y.  Banfield,  48 
U.  H.  156. 

Fbredosure  proceedings  must  conform  to  the 
Astute. 

WaflbwT.  Whitehead,  88  U.  8.  16  Wall.  314- 
817  (21: 867);  Cargia  t.  ftnwr,  1  Mich.  869; 
BriM  T.  Ins.  Oo.  96  U.  S.  627  (24:858);  La,  v, 
j€it  Orleans,  102  U.  8.  208  (26: 182). 
Mr,  John  £•  More*  tor  defendant  in  error: 
The  regularity  of  the  foreclosure  proceedings 
cunot  be  qoesticMied. 

MKeen  t.  JManey,  9  U.  S.  5  Cranch,  23  (8: 
15);  Bmendorf  v.  Taylor,  28  U.  8. 10  Wheat. 
1»  (6:289);  ^imn^ry.  Hieks,  67  U.  8.  2  Black, 
61807:855);  i&>irM  Ottatoa  v.  P<^Jl»;i«,  94  U.  S. 
280P4:164);  BWwv.  inn  O?.  96  U.  8. 627  (24: 
856);  Gbfui.  iftt^.  L.  Ins.  Oo.v.Oushman,  10811. 
&  51(27:649);  .fi^ki^^r  O?.  v.  J7a^,  106  7.  S. 
65(27: 114). 

InstatuUny  foreclosures, the  requirements  of 
the  law  must  be  sabstantiallY  complied  with. 
jyOfltT.  BanefMt,  1  Mich.  888,  842;  Lee  t. 
Mssnt,  10  Mich.  4IOS;J}oyler,  Howard,  16  Mich. 
211;  Samfflord  ▼.  ^tH  24  Mich.  26;  Dodge  v. 
iNmr,81  Mich.  227;  Orover  v.  Ftxr,  86  Mich. 
411.  466;  Lee  t.  dory,  88  Mich.  228;  ift^. 
Sets  Ins.  Oo.  y.  An«i>,  51  Mich.  812;  MiOer  y. 
Osri,  56  Mich.  887. 

A  fkl  or  oontroyersy  once  decided  by  a  com- 
Pftent  tribunal  cannot  be  re-examined  by 
soother  court  of  concurrent  Jurisdiction  in  a 
«iit  between  the  same  parties  or  their  priyies. 
BiuU:  of  D.  8.  v.  Beverly.  42  U.  8.  1  flow. 
114. 148  (11: 75,  81);  Aspden  y.  Nixon,  46  U.  S. 
4  How.  467,  497(11:1069.  1073):  Hopkins  y. 
/«.19U.  8.  6  WLeat  109  (5:218);  Lessee  of 
P^srrith  y.  Ferris,  67  U.  S.  2  Black.  606  (17: 
S17);  Wilson  y.  Deen,  121  U.  8.  525  (80:  980). 

• 

Mr,  Justies  Taamar  deliyered  the  opinion  of 
9]     the  court: 

This  is  a  suit  in  ejectment,  brought  in  the 
ooort  below  by  the  defendant  in  error,  a  Wis- 
coodo  corporation  authorized  by  the  laws  of 
that  State  to  purchase  and  hold  real  estate, 
H;iiast  the  plamtiffs  in  error,  citizens  of  Midi- 
ipa,  to  recover  possession  of  certain  rc^  estate 
.  tD  the  (Sty  of  liflee,  in  the  last  named  State, 
toeMber  with  damages  for  its  retention. 

The  defendants  pleaded  the  general  issue. 
The  esse  was  tried  by  the  court  without  the 
wenention  of  the  Jury,  which,  by  the  written 
"^Qoeit  of  counsel  for  defendants,  made  a  spe- 
m  floding  of  facts  In  accordance  with  gg  649, 
^OO  of  the  Reyised  Sututes  of  the  United 
8(ttei,  sod,  upon  such  findings,  rendered  Judg- 
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ment  in  fayor  of  the  plaintiff.    This  writ  of 
error  is  brought  to  review  that  Judgment. 

The  findings  of  the  court  are  substantially  as 
follows:  At  the  commencement  of  this  suit, 
the  premises  in  controyeray  were  valued  at  from 
$12.U00  to  $25,000,  and  were  in  the  possession 
of  the  defendants,  Lydia  A.  Bacon  claiming 
title  in  fee  simple,  and  the  other  defendants 
claiming  under  her  as  tenants,  or  otherwise. 
Solyman  Waterman  is  the  common  source  oi 
title  to  both  the  plaintiff  and  the  defendant, 
Lydia  A.  Bacon.  On  the  8th  of  May,  1849, 
Waterman,  then  owning  the  fee  to  this  prop- 
erty and  the  right  of  possession,  gave  a  pur- 
chase-money mortgage  to  one  Anna  H.  Dick- 
SOD,  to  secure  the  payment  of  $1,400,  payable 
in  five  equal  annual  installments  on  the  29th  of 
November,  with  interest  quarterly,  each  year. 
He  failed  to  make  the  payments  specifiea,  the 
mortgage  was  foreclo^,  and,  upon  such  fore- 
closiue,  the  premise*  were  bid  off  by  the  mort- 
gagee for  $684.80.  The  time  for  redemption 
having  expired  without  anyone  redeeming, 
the  sheriff  of  the  county  made  and  executed  a 
deed  to  her  for  the  property,  which  was  duly 
recorded,  and  she  entered  into  actual  possession 
thereof  as  such  purchaser,  claiming  title  April 
1,  1855.  Anna  H.  Dickson  afterwards  con- 
yeycd  the  premises  to  one  Crofoot,  and  he,  on 
the  20th  of  September,  1867,  conveyed  them  to 
Edgar  Reading,  who  entered  and  continued  in 
the  actual  posMssion  thereof  until  1876. 

On  the  19th  of  June,  1874,  Beading  executed 
a  mortgage  of  this  property  to  the  plaintiff  to 
secure  the  payment  of  $  ,  which  was  after- 
wards duly  foreclosed  for  failure  to  comply 
with  its  terms,  and  the  property  was  bid  in  by 
the  plaintiff.  The  sale  was  duly  conflrmedL 
and  the  master  made  and  executed  a  deed 
therefor  to  the  plaintiff  on  the  28th  of  October, 
1879. 

There  is  no  controversy  concerning  the  pro- 
ceedings in  equity  to  foreclose  the  Reaaine 
mortgage,  nor  as  to  the  sale  and  conveyance  of 
the  property  imder  the  decree  in  that  case. 
The  contention  relates  to  the  prior  foreclosure 
under  the  Waterman  mortgage. 

Waterman's  mortgage  to  Anna  H.  Dickson, 
the  foreclosure  proceedings  as  to  which  are 
claimed  ^7  defendants  to  have  been  illegal  and 
invalid,  contained  the  usual  power  of  sale  upon 
default  of  any  part  of  the  sum  thereby  secured 
to  be  paid;  ana,  at  the  time  of  the  foreclosiue 
thereof,  there  was  due  and  unpaid  thereon 
$664.50.  and  no  proceeding  at  law  had  been 
commenced  to  recover  any  part  of  the  debt. 

The  statutes  of  Michigan  provide  that  "Every 
mortgage  of  real  estate  containing  therein  a 
power  of  sale,  upon  default  being  made  in  any 
condition  of  such  mortgage,  may  be  foreclosed 
by  adyertis^ment  in  the  cases  and  in  the  man- 
ner hereinafter  specified."  It  then  specifies, 
among  other  things,  that  the  mortgage  must 
have  t>een  recorded,  and  that  a  notice  that  the 
same  will  be  foreclosed  by  a  sale  of  the  mort- 
gaged premises  shall  be  given  by  publishing  it 
for  twelve  successive  weeks,  at  feast  once  in 
each  week,  in  a  newspaper  i)rinted  in  the  coun- 
ty where  the  premises  are  situated,  which  no- 
tice shall  specify:  (1)  Tbe  names  of  the  mort- 
gagor and  mortgagee;  (2)  tbe  date  of  the 
mortgage  and  when  recorded;  (8)  the  amount 
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claimed  to  be  doe  thereon  at  the  date  of  the 
notice;  and  (4)  a  description  of  the  mortgi^ed 

8 remises.    2  CompUed  Laws  of  1871,  ^^  6012, 
dl8,  6914,  and  6915. 

December  18, 1852,  Anna  H.  Dickson  caused 
notice  that  the  mortgage  from  Soly  man  Water- 
man to  her  would  be  foreclosed,  by  a  sale  of 
the  mortgaged  premises,  describing  them,  to 
be  publishea  in  The  Niles  Republican,  a  news- 
paper publish^  in  the  county  where  the  prem- 
ises are  situated.  The  day  of  sale  fixed  in  the 
notice  was  March  15,  1858.  That  notice,  as 
printed,  is  dated  "Dec.  28, 1862,"  ten  days  sub- 
sequent to  the  date  of  the  first  publication 
thereof.  It  describes  the  mortgage  as  having 
been  given  "by  Soly  man  Waterman  to  Anna 
H.  Dixon,  both  of  the  Village  of  Niles,  in  the 
State  of  Michifi:an,''  and  "dated  the  eigbtii  day 
of  May,  1848r  whereas,  the  real  date  of  the 
mortgage  is  1849  and  the  real  name  of  the  mort- 
gagee is  "Dickson."  Again,  as  then  published, 
the  notice  is  signed  "Anna  H.  Dixon,  mort- 
gagee." With  such  mistakes,  it  was  published 
once  in  eadi  week  for  three  successive  weeks; 
then  "Dixon"  was  changed  to  "Dickson" 
where  the  name  is  appended  to  It.  With  no 
other  change  it  was  published  the  fourth,  fifth 
and  sixth  weeks.  The  seventh  publication  was 
made  January  29, 1858,  when  the  name  ap- 
pended to  it  read  "Dickens."  It  was  then 
published  weekly  tUl  February  12,  1858,  on 
which  day's  publication  the  final  letter  "e"  in 
the  word  "mortgagee,"  appended  to  the  signa- 
ture, disappeared.  No  other  changes  occurred . 
It  was  then  published,  for  and  including  the 
remainder  of  the  period  of  twelve  successive 
weeks,  once  in  each  week  in  said  newspaper. 

The  notice  stated  correctly  the  day  whf^, 
and  the  book  in  which,  the  mortgage  was  re- 
corded, and  also  the  sum  due  thereon.  The 
sale  took  place  at  the  time  specified  in  the  no- 
tice. The  mortgage  had  been  duly  recorded 
prior  to  the  commencement  of  the  foreclosure 
proceedings;  but  neither  an  agreement  referred 
to  in  the  M>dy  of  the  mortgage  as  having  been 
made  between  the  parties  Uiereto  on  the  29th 
of  November,  1848,  adopted  and  made  a  part 
of  it,  nor  the  bond  mentioned  therein  had  been 
recorded.  There  is  a  stipulation  in  the  mort- 
gage giving  the  mortgagor  a  right  to  pay  any 
sum  not  exceeding  $1,000  of  the  $1,400  there 
by  secured,  at  any  time  before  the  last  install- 
ment should  become  due,  by  a  bond  and  mort- 
gage well  securing  such  sum  on  other  real  es- 
tate hi  the  Village  of  Niles. 

August  25,  1868.  Waterman  commenced  an 
ejectment  suit  in  the  Circuit  Court  of  Berrien 
County.  Michigan,  against  Reading,  to  recover 
possession  of  the  premises,  to  whicn  suit  Read- 
ing appeared  aoa  pleaded  the  general  issue. 
That  suit  was  once  tried  in  1880,  resulting  in  a 
Judgment  in  favor  of  Waterman,  but  on  error 
the  Supreme  Court  of  the  State  reversed  that 
Judgment,  and  remanded  the  cause  for  a  new 
trial  (46  Mich.  107);  and  the  same  was  pending 
and  undetermined  in  the  Circuit  Court  of  Ber- 
rien Coun^  at  the  time  this  suit  was  com- 
menced. On  the  16th  of  October,  1880,  Water- 
man, for  the  consideration  of  $800,  conveyed 
to  the  defendant,  Lydia  A.  Bacon,  all  his  right 
and  title  to  the  premises  in  dispute.  Under 
that  deed  she  claims  title  herein. 
The  assignments  of  error  may  all  be  reduced 

IM 


to  one  proposition,  viz.:  The  findings  of  the 
court  upon  the  facts  in  the  case  do  not  support 
the  judgment 

To  support  the  Judgment  it  is  only  necessary 
that  the  findings  should  show  possession  by 
the  defendants,  and  tide  and  right  of  posses- 
sion in  the  plaintiff.  There  is  no  question  but 
that  they  show  that  the  defendants  were  in 
possession  of  the  premises  at  the  time  the  suit 
was  commenced.  There  is  no  privity  between 
the  parties  to  the  suit,  and  the  only  question 
for  consideration,  therefore,  relates  to  the  title 
the  plaintiff  has  to  the  propierty.  It  is  insisted 
by  the  plaintiffs  in  error  that  that  title  it  in- 
valid, because  the  foreclosure  proceedings  in 
the  matter  of  the  Waterman  mortgage  were 
not  in  accordance  with  law,  and  were  fatally 
defective  in  at  least  three  particulars,  viz. : 

(1.)  The  mortgage  was  not  "duly  recorded*" 
so  as  to  warrant  a  foreclosure  bv  aavertiaement 
under  the  power  of  sale,  for  the  reason  that 
the  agreement  of  November  29, 1848,  which  ia 
referred  to  and  in  idl  its  terms  and  conditions 
adopted  and  made  part  of  the  mortgage  was  not 
recorded. 

(2.)  The  power  of  sale  contained  in  the 
mortgage  was  not  operative  between  December 
1,  1852,  and  April  1, 1858. 

(8.)  The  notice  under  which  the  sale  was 
made  was  irreffular,  defective  and  illegal 

The  first  of  these  propositions  cannot  be 
sustained.  The  registry  statutes  of  Michigan 
provide  that  "Every  conveyance  of  real  estate 
within  this  State  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  chapter, 
shall  be  void  as  against  any  subsequent  pur^ 
chaser  in  good  faith,  and  for  a  valuable  con- 
sideration, of  the  same  real  estate  or  any  por- 
tion thereof,  whose  conveyance  shall  be  first 
duly  recorded."  How.  Stat.  §8  5688  and  6674 
to  '5677,  inclusive,  prescribe  the  manner  in 
which  such  recording  should  be  done. 

The  object  of  recording  the  mortgage  is  to 
give  notice  to  third  persons.  The  rule  is  well 
nigh  universal  in  tne  United  States  that,  as 
between  the  parties  thereto,  the  mortgage  ia 
Just  as  effectual  for  all  purposes  without  re- 
cording as  it  is  with  it.  Jones  on  Mortgages^ 
§467.  That  is  the  rule  in  Michigan.  SSan  t. 
Holcomb,  29  Mich.  158. 

The  condition  in  the  mortgage  which,  it  \b 
claimed,  prevented  the  power  of  sale  from  be- 
ing operative  at  the  time  the  sale  was  made, 
when  read  in  connection  wiUi  the  rest  of  the 
instrument,  means  simply  this:  That  if,  at 
the  expiration  of  the  timer  limited  for  the  pay- 
ment of  the  five  installments  and  the  interest 
thereon,  the  mortgagee  had  not  foreclosed  for 
the  accrued  installments,  and  there  should 
still  remain  due  on  the  mortgage  a  sum  not 
greater  than  $1,000,  the  mortgagor  might  have 
the  privilege  of  paying  the  amount  due  by  giv- 
ing his  note  therefor,  secured  by  mortgage 
on  other  real  estate  in  the  City  of  Nllea. 
That  privilege,  however,  did  not  prevent  the 
installments  from  falling  due  at  the  timet 
stipulated,  nor  prevent  a  sale  of  the  property* 
under  the  other  terms  of  the  mortgage,  to  sat> 
isfy  them  when  they  fell  due.  True,  the 
mortgagor  might  have  stopped  the  sale  by  in- 
sisting on  the  terms  of  the  stipulation  in  the 
mortgage  and  complying  with  the  obligations 
resting  on  him.    It  was  his  privilege  to  have 

181  U.  1^ 


I88SL 


Bacor  v.  K0BTHWB8TEBIT  Mutual  Life  Iks.  Co. 


258-207    • 


done  10.  But  that  privilege  could  baye  been 
wijned,  and  tbe  rights  beld  nnder  that  stipula- 
lioQ  lost  by  failure  to  assert  tbem. 

Eren  flraotiDg  that  the  mortgagor  had  the 
rigbtof  mnstingon  the  terms  of  the  ftipula- 
tioo  at  an  J  time  before  tbe  date  fixed  for  the 
fifUi    installmeDt  to   become  due.    notwith- 
■taodiitg  tbe  sale  before  ibat  time,  it  is  not  ap- 
pareot  now  anyone  but  the  purchaser  at  the 
Kk  could  be  heard  to  complain,  since  no  one 
dae  could  be  injured.    For,  under  tbose  cir- 
comgtances,  the  sale  which  purported  to  be 
abnlute,  with  only  the  right  to  redeem  within 
the  ftatutoiy  period  attadiing  thereto,  would 
Ittve  a  still  foitaer  condition  limiting  it,  viz. : 
Be  Bobject  to  aonuiment  and  rescission  at  any 
n  time  bdore  tbe  ezpixmtion  of  tbe  period  men- 
tioiKd  ID  tbe  stipulation.    But  the  proposition 
wbkh  we  baye  assumed  does  not  arise  bere, 
for  tbe  mortgagor  in  this  case  did  notbine. 
He  neither  paid  nor  offered  to  pay  the  install- 
meats  as  they  came  due,  in  cash,  nor  did  be 
paj  or  oiler  to  pay  them  by  giving  his  note  se- 
cond Inr  mortgage  on  otbier  real  estate  in  tbe 
CityofKHes,  at  any  time  before  the  sale  of 
the  property,  or  at  any  time  thereafter.    But, 
00  the  contrary,  he  stood  by  and  allowed  the 
property  to  he  sold,   saw  the  sheriff's  deed 
execoted  for  it,  and  never  attempted  to  re- 
deem.   Afterwards,  the  purchaser  at  tbe  sale, 
who,  it  happens,  was  the  original  mortgagee, 
took  posiesnoD  of  it    It  is  not  until  18  years 
after  tbat  event,  when  the  property  has  in- 
creased in  value  many  fold  by  improvements 
tbereon  and  tbe  natural  rise  in  the  value  of 
real  estate  attendant  upon  tbe  growth  of  the 
dty.  that  he  seeks  to  regain  poraession  of  tbe 
property  bv  bringing  a  suit  in  ejectment 

It  would  be  going  too  far  to  hold  tbat,  after 
an  these  laches,  ne  or  his  assigns  can  defeat  the 
title  acqoized  at  the  mortgage  sale  and  trans- 
mitted to  tbe  plaintiff,  by  setting  up  any  sup- 
posed irregularity  in  the  foredosiuv  proceed- 
iBgi.  Tbe  time  to  have  asserted  any  rights 
tMt  be  possessed  under  and  by  virtue  of  the 
itipolstion  incorporated  in  the  mortgage  was 
limited  by  the  terms  of  that  instrument  And 
bj  faHiDg  to  assert  ihem  within  tbat  time,  al- 
lowing the  sale  to  go  on,  and  tbat  time  to 
elapse,  be  and  bis  assigns  should  be  estopped 
tnkn  setting  up  any  daim  to  the  property  in 
qoertion. 

With  reference  to  the  third  reason  assigned 
for  tbe  iO^alitT  of  the  f oredoeure  prooBed- 
mgB,  wedo  not  think  much  need  be  saio.  The 
^preme  Court  of  Michigan,  in  Beading  v. 
Winman^  46  Micb.  107,  In  passing  upon  this 
Uentical  question,  held  that,  so  far  as  tbe 
Botioe  of  sale  and  the  sale  itself  were  con- 
ecmed,  there  were  no  defects  sufficient  to  de- 
test (be  title  acquired  at  tbat  sale.  As  the 
^QcadoD  involved  the  legaliu^  of  proceedings 
provided  for  by  the  statutes  of  the  State,  and  Is 
tbna  a  qoestion  of  the  construction  of  a  state 
Btatnle  by  the  highest  court  of  tbe  State,  or, 
noie  nrc^wrly,  perhaps,  a  role  of  property  in 
^^  State,  we  would  follow  the  ruling  of  tbe 
Supreme  Court  upon  it,  even  though 
we  vdAt  have  some  doubts  upon  it  as  an 
^  _Enai  prcmodtioii.  Sumner  v.  Eicks,  67  U. 
6.2Blac^ta[&ri7:856];  Stmth  Ottawa  t,  P^- 
«M,WTJ.  a960r24:  1641;  Brine  y.  Ineuranee 
Of'  W  U.  S.  687  [34:  858];  Connecticut  Inewr- 
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anee  Oo.  ▼.  Ouehman,  108  U.  S.  61  [27:  6481; 
Equator  Oo.  v.  HaU,  106  U.  8.  86  [27: 114j. 
But  in  our  opinion  that  question  was  properly 
decided  by  that  court. 

Say  tbe  court  in  its  opinion  in  the  case 
refeired  to: 

"Tbe  error  in  the  indorsement  cures  itself 
by  reference  to  the  deed  itself,  from  which  the 
time  of  redemption  could  be  determined  at 
once.  Johnatone  v.  Scott,  11  Mich.  282.  Such 
a  mistake  was  tbere  held  unimportant  The 
blunders  which  appear  to  have  got  into  the 
notice  of  sale  indicate  verv  careless  printing, 
and  the  changes  in  tbe  different  issues  are  not 
easily  explained;  but  how  far  they  can  bo 
allowed  to  defeat  tbe  sale  depends  on  the  effect 
they  were  likely  to  have  on  persons  interested. 
Authorities  are  cited  and  arguments  made  on 
this  matter  wbich  relate  to  proceedings  which 
are  had,  of  a  hostile  character  and  ex  parte,  where 
it  is  commonly  held  that  such  action,  contrary 
to  the  usual  course  of  law,  and  against  persons 
who  have  not  the  common-law  benefit  of  self- 
protection,  should  be  held  invalid  unless  con- 
forming strictiy  to  statutory  authority.  We 
held  in  Lee  v.  Olary,  88  Mich.  228,  that  stat- 
utory foreclosures  did  not  come  in  all  respects 
within  the  same  mischief.  The  statutes  regu- 
lating them  are  made  to  enlarge,  and  not  to  cut 
down,  tbe  rights  of  mortgagors.  Before  such 
statutes  were  passed,  sales  made  under  a  power 
of  sale  contained  in  the  mortgage  were  gov- 
erned by  the  same  rules  applicable  to  tbe  sales 
under  any  other  power;  and  courts,  in  the  ab- 
sence of  statutes,  have  never  applied  to  such 
powers  any  such  technical  rules  as  would  im- 
pair the  security  of  purchasers.  The  power  is 
part  of  the  contract,  and  should  be  construed 
on  principles  applicable  to  contracts  and  not  as 
a  hostile  process. 

*«  The  statutes  were  intended  to  prevent  sur- 
prise or  unfairness,  and  thev  should  be  en- 
forced in  eveiytbins  substantial.  Courts  can- 
not disregard  any  01  tneir  positive  provisions. 
But,  on  the  other  hand,  those  pro^sions  can- 
not be  enlarged  or  unreasonably  construed,  so 
as  to  render  mortgage  sales  unsafe,  or  to  make 
bidding  hazardous.  The  law  was  designed  to 
encourage  and  not  to  destroy  recourse  to  theee 
simple  and  cbeap  remedies;  and  while  no  sub- 
stantial right  should  be  disregarded,  substan- 
tial regularity  is  all  that  sbomd  be  held  im- 
perative. 

*'  The  only  things  absolutely  required  In  the 
notice  of  side  are  the  names  of  the  partieSp 
original  or  by  assignment,  the  date  of  tbe  mort- 
gage and  of  its  record,  the  amount  claimed  to 
be  due,  and  a  description  evbetantiaUy  agree- 
ing with  that  in  the  mortgage.  In  the  pres- 
ent case  the  body  of  the  notice  contained  tbe 
name  of  the  mortgagor,  but  the  mortgagee  was 
named  therein  'D&on/  and  not  'Xnckson.' 
Tbese  names,  however,  are  the  same  in  sound, 
and  lefl»lly  Identioal  unless  shown  to  refer  to 
two  different  persons.  Here  the  name  of  Mrs. 
Dixon  was  referred  to  as  mortgagee,  and  tbe 
mortgage  itself  removed  any  such  possibility 
of  error.  The  name  ^gned  to  the  notice  was 
shifted  by  some  accident  to  the  types,  but  as 
the  notice  showed  the  foreclosure  was  on  be- 
half ot  the  original  morts;agee,  no  harm  could 
come  from  sudi  a  manifest  slip,  which  could 
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midead  no  one.  The  notice  w&s  first  pub- 
Uobed  December  18th,  but  wsb  dated  Decem- 
ber 28th.  This  waB  a]so  of  no  account,  as  the 
error  was  palpable.  The  daj  of  sale  was  prop- 
erly given  and  the  publication  full.  The  notice 
gave  the  date  of  the  mortgaije  once  correctly 
and  once  incorrectly.  The  date  and  place' of 
record  and  the  Tofume  and  page  were  also 
given  accurately.  It  was  manifest  on  the  face 
of  the  notice  Uiat  one  of  these  dates  was 
wrong,  and  the  means  of  correction  were  given 
by  the  record.  It  Is  indeed  suggested  that  the 
date  given  correctly  as  1849  refers  to  the  bond, 
and  not  to  the  mortgage,  whidi  is  mentioned 
as  of  1848,  the  days  of  the  month  correspond- 
ing. This  does  not  strike  us  forcibly,  for  it 
would  not  be  likely  that  a  mortgage  given  one 
year  would  refer  to  a  bond  not  made  until  a 
year  after.  It  is  not  to  be  supposed  that  pur- 
chasers under  foreclosure  sales  look  at  the 
dates  of  instruments  without  consulting  the 
records  to  ascertain  the  state  of  the  tiUe.  The 
information  given  by  this  notice  directed  every 
one  immediately  to  the  record,  and  that  neces- 
sarily explained  the  true  date  of  the  two  dates 
set  out  in  the  notice  itself.  We  cannot  imag- 
ine that  anyone  could  be  deceived  by  the  im- 
perfection.'' 

The  reasoning  of  the  Michigan  Supreme 
Court,  in  our  opinion.  Is  soimd  and  its  condu- 
sion  correct.  ^ 

There  are  no  other  features  of  the  c;ise  that  call 
for  extended  discussion  or  even  special  mention. 

Upon  the  whole  ecm,  we  think  Ihe  judgment  of 
ike  court  below  foot  eorreeif  and  it  ie,  accord- 
ingly, c^ffkmed. 


J.  PIBRPONT   MORGAN,  Pljf.    in  Rrr., 

THOMAS  STRUTHERS. 

(See  8.  a  Beporter*8ed.S4S-8S7.) 

Oontraet  to  purchaee  etoeh-^right  ofetoekholder 
to  eeU-'^M  off  corporation  to  rdeaee  etock- 
Mder-^eeeuritg  for  eharee, 

1.  A  oontraot,  fialr  and  Jionest  in  itself,  and  un- 
tainted with  aotoal  fraud,  entered  into  by  a  sub- 
scriber  of  stock  with  other  subeoribera,  to  the 
eOect  that  they  wili  porohaae  thesaxne,  and  paj 
to  him  the  amount  paid  bj  him,  if  atatimespeo* 
tiled  he  chooses  to  sell  the  same,  is  not  contrary 
to  public  policy*  and  can  be  enforced  acainst  the 
party  to  it. 

SL  In  a  Joint  stock  corporation,  each  stockholder, 
whether  by  purchase  or  original  subscription,  has 
the  right,  unless  restrained  by  the  charter  or 
articles  of  association,  to  seil  and  transfer  his 
shares,  and,  by  transferring  them,  introduce 
others  in  his  stead. 

8l  a  corporation  has  no  legal  capacity  to  release 
an  original  subscriber  to  its  capital  stock  from 
payment  of  it,  in  whole  or  in  any  part. 

4*  But  such  subscriber  has  a  right  to  make  any 
arrangement  for  the  security  of  his  shares,  pro- 
vided he  does  not  lessen  the  amount  of  his  sub- 
scription, which  constitutes  a  part  of  the  trust 
fund  in  which  all  the  subscribers  have  an  equal 
Interest. 

[No.  284.] 
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IN  ERROR  to  the  Circuit  Court  of  tbe  Unitii 
States  for  the  Western  District  of  Pennsgn 
vania,  to  review  a  Judgment  in  favor  of  defeufl 
ant  in  an  action  to  recover  for  a  violation  of  ii 
ajgreement  to  purchase  certain  stock  of  plaint 
in  within  a  certain  time  if  he  shall  desire  I 
sell  thesameat  the  price  paid  for  it  by  him  will 
interest    Benereed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  DaUell  for  plaintiif  in  error. 

Meesre.  B.  Brown,  W.  Jf.  Lindeey  an 
Cfreorfl^  Skiims,  Jr«»  for  defendant  in  errot 

Mr.  Juetice  Lamar  delivered  the  opinion  o 
the  court: 

This  is  an  action  of  assumpsit,  brought  h 
the  court  below  by  J.  Pierpont  Moigan,  a  dti 
zen  of  the  State  of  New  York  against  Thomai 
Struthers  and  one  Thomas  S.  Blair,  citizens  o 
Pennsylvania,  to  recover  the  sum  of  $26,282. 19 
with  interest,  on  a  certain  contract  in  writing 
more  particularly  described  hereafter.  Thi 
defendant  Blair  not  having  been  served  witi 
process,  the  case  proceeded  against  Strutber 
alone. 

The  material  facts  in  the  case  are  substanti 
ally  as  follows:  In  tbe  year  1873,  Thomas 
Struthers,  Thomas  S.  Blair  and  Morrison  Fos 
tef  were  the  owners  of  certain  patents  for  th( 
manufacture  of  iron  and  steel,  and  also  of  cer 
tain  real  estate  and  works  erected  thereon,  tc 
be  used  for  such  manufacture,  situated  in  Pitts 
burgh,  Pennsylvania.  They  then  procured  an 
incorroration  under  the  laws  of  tne  State  ol 
New  York,  in  the  name  of  the  "Blair  Iron  and 
Steel  Company,"  with  a  capital  of  $2,500,000. 
divided  into  25,000  shares  of  $100  each,  th€ 
stock  being  paid  up  in  full  by  a  transfer  to  thi 
company  of  the  patents  and  the  works  at  Pitta- 
bur^.  The  enure  amoimt  of  the  capital  stock 
was  ifflued  to  the  incorporators  on  or  about 
April  12, 1878.  With  a  view  of  raishig  a  work 
ing  capital,  Blair,  Struthers  and  Foster  bad  is- 
sued the  following  prospedtus: 

"New  Yobk,  January  20, 1878. 
"The  capital  stock  of  the  Blair  Iron  and 
Steel  Company  is  26,000  shares,  of  $100  each, 
$2,500,000.  This  capital  has  been  paid  up  by 
the  transfer  of  the  patents  for  the  Blair  proceai 
and  tbe  works  at  Glenwood,  Twenty-third 
Ward  of  Pittsburgh,  Pa.,  to  the  company  (the 
deed  for  the  Glenwood  property  to  be  made  ai 
soon  as  an  empowering  Act  can  be  obtained 
from  the  Pennsylvania  Xegislature,  which  we 
have  bound  ourselves  to  procure),  and  the 
whole  stock  of  said  company  issued  to  us  in 
payment  therefor.  We  have  agreed  to  place  in 
the  hands  of  General  A.  S.  Diven,  as  trustee, 
9,000  shares  of  this  stock,  to  be  used  as  working 
capital  for  the  company,  subject  to  the  order 
of  the  board  of  trustees*  of  said  company,  ex- 
cept $50,000  of  the  proceeds  thereof  first  to  be 
paid  to  us  by  said  trustee.  The  trustees  of  the 
company  have,  with  our  consent,  ordered  a 
sale  of  0,000  of  said  shares,  for  the  purpose  of 
raising  a  present  working  capital,  and  paving 
said  ^,000,  the  minimum  price  to  be  $50  per 
share;  and  said  trustee  with  the  approbation 
of  the  board  of  trustees,  now  offers  said  6,000 
shares  at  said  minimum  price  of  $60  per  share, 
to  be  paid  for  as  follows,  viz.,  one  third  part 
thereof  as  soon  as  the  whole  6,000  shares  snail 
be  subscribed  for,  and  the  remainder  in  such 
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tafltalliiieiila  as  the  board  of  trustees  mav  call  Blair  and  Stnithers  that  he  desired  to  avail  : 

for  the  same  for  the  purposes  of  the  business,  himself  of  the  terms  of  the  agreement  entered   ; 

the  oeitiflcatea  to  be  deUvered  when  the  whole  into  between  them,  and  on  the  4th  of  April  of  : 

iball  be  paid.  that  year  tendered  them  the  stock  referred  to 

"TnoMAB  S.  Blaib.  in  the  agreement. 

"T.  Struthers.  The  defendants  having  failed  and  refused  to 

"MoRBisoN  FosTEB.  comply     ith  the  terms  of  the  contract  of  re- 

"By  his  attorney  T.  Stbdthebs."  purchase,  Morgan,  on  the  1st  of  March,  1882, 

"We,  the  undersigned,  hereby  subscribe  to  brought  this  action,  averring  in  his  declaration 

the  number  of  shares  of  the  above  eix  thousand  the  foregoing  facts.    The  defendant  in  his  an- 

aharea  set  opposite  to  our  names,  respectively,  swer  admitt^  the  making  of  the  contract  de- 

to  be  paid  for  according  to  the  terms  above  set  clared  u^n,  and  all  the  facts  alleged  by  the 

forth;  but  this  subscription  not  to  be  binding  plaintiff  in  support  of  his  claim;  but  set  up,  by 

until  the  whole  six  thousand  shares  shall  have  way  of  defense,  two  propositions,  either  of 

been  reliably  8ub6crit)ed."  which  he  claimed  was  sufficient  to  defeat  the 

pra^oteiB  of  the  enterprise  a  further  stipula-  r^^''?„ltw"^.^„^5^^«™S^^ 

Sod  or  •greement.  the  (adstence  of  which  was  '^^^  ^S^^^^;  "P?"  ?1  **"**  express  tenoM 

aoT^deta^ to oUi^ho  d^ed  the orig-  ISl^'nin" -i.I^h^h"l  rf.i'„«T?S?S.? 

Inal  iMmr.  some  before  and  s^e  after  Mot-  wwporation  whereby  the  plaintiff  had  •ought 

gg^hich  additional  .tipuUtion  we^  as  ^^XllS^'S^^f;^'^  '"^' 

^^^'  Second.  The  defendant  is  not  precluded  from 

1       ''WliereaSyJ.Pierpont  Morgan  has  purchased  setting  up  the  invalidity  of  sudi  contract  be- 

^    four  hundred  shares  of  the  stock  of  the  Blair  cause  ne  was  a  party  to  it 

Iran  and  Steel  Company,  at  the  price  of  llf i^  The  case  was  tried  by  a  Jury,  which,  under 

dollan  per  share,  and  sold  bj  A.  8.  Diven,  instructions  from  the  court,  found  in  favor  of 

tmatee  of  nid  company:  Kow  we,  the  under-  the  defendant;  and  judgment  was  rendered  ao- 

algiied.  Id  consideration  of  one  dollar  to  us  in  cordingly.    To  reverse  that  Judgment  this  writ 

hand  paid,  the  receipt  whereof  is  hereby  ao-  of  error  is  prosecuted. 

knowledged,  do  hereby  agree  that  if,  at  the  Several  exceptions  were  taken  during  the 

end  of  one  year  from  this  date,  said  J.  Pier-  progress  of  the  trial,  to  the  rulings  of  the  court 

poot  Magan  shall  desire  to  sell  the  said  shares  m  exdudinff  evidence  offered  by  the  plaintiff, 

at  the  price  paid  for  the  same  by  him,  we  will  to  its  refusiu  to  sive  instructions  requested  by 

pondiaae  the  same  at  that  price,  and  pay  to  the  plaintiff,  ana  to  its  general  charge  to  thie 

Um  the  amount  paid  by  him  on  the  same,  with  Jury,  which  are  embodied  in  twelve  assign* 

tnterett  at  the  rate  of  seven  per  cent  per  annum,  ments  of  error.    It  is  not  necessary  to  discuss 

'^Thos.  S.  Blaib.  them  aeriatim,  as  the  main  contention  relates 

"T.  Stbuthebs.  to  the  correctness  of  the  instructions  given  by 

"New  York,  AprQ  4,  1878."  the  circuit  court  to  the  Jurjr.    In  order  to  de- 

A  ♦  41.^  ^i<i  ^4  ♦K^  ^^*  ii*^  .«r,.<^*i»«»«  r.*  -v,,.  termine  the  principle  on  which  the  instructions 

^'^JT^.'^ITL^^  ^f  it  wfll  L  useFul  to  a^ertain  the  pointjs.in. 

^ti^  of  that  year  it  was  &  rented!  cidentf  y  c<^^^^^ 

the  following  i^m^it  being  eote^  into:  ^Jj^f.^r^^^eeded,  and    the   court  so 

"New  Yom,  March  22,  1876.  charged  the  Jury,  correctly,  as  we  think,  that 

"In  consideration  of  the  waivw  by  J.  Pier-  the  contract  made  by  Morgan  with  Stnithers 

pont  MOTgan  of  the  right  of  election  to  sell  to  touching  the  repurchase  of  the  stock,  standing 

m  the  four  hundred  shares  of  stock  in  the  by  itself,  was  a  perfectly  fair  and  honest  one, 

Blair  Iron  and  Steel  Company  (subscribed  and  jn  which  there  was  no  vicehiherent  that  would 

paid  for  by  him),  as  he  was  entitled  to  do  bv  relipvc  the  person  ma  king  it  from  its  obligation. 

a($ieea.«iit  with  us  in  1873  renewed  and  ex-  |f^  therefore,  its  validity  or  binding  force  is 

tended,  by  agreement  of  1874,  to  Apnl  4. 1875.  impaired,  it  must  be  because  of  its  extrinsic 

we  do  hereby  agree  that  his  right  to  do  so  shall  effect  by  reason  of  the  relations  of  the  parties 

be  extended  for  another  year,  viz.,  to  April  4,  to  the  other  stockholders  in  the  corporation. 

1870.    If  he  shall  at  that  time  elect  to  sell  to  us  it  jg  also  conceded  that,  as  to  thae  stock- 

the  four  hundred  shares  so  subscribed  and  held  holders,  no  actual  fraud  or  deceit  was  practiced 

l>y  him,  we  will  receive  and  pav  for  the  same  in  the  makingof  the  contract  sued  upon.    This     [251] 

the  amount  paid  by  him  therefor,  with  inter-  ig  virtually  the  ground  upon  which  the  court 

est  at  the  rate  of  seven  per  cent  per  year  from  refused  to  admit  evidence  offered  by  the  plaint- 

the  date  of  the  pavment  by  him  of  the  respect-  iff  for  the  avowed  purpose  of  showing  the  good 

ive  installments  thereon;  and,  as  collateral  se-  faith  of  the  transaction  as  to  the  other  sub- 

curity  for  the  performance  l^  us  of  this  our  gcribers.    It  said: 
agreement,  we  have  placed  in  the  hands  of 

Joseph  W.  Drexel.  Esq.,  four  hundred  shares  "^  ^  not  necessary  for  the  defendants,  to 

of  the  stock  of  the  said  Bhiir  Iron  and  Steel  sustain  their  defense,  to  show  actual  fraud.    If 

^1    Company  to  be  held  by  him  in  trust  for  that  the  tendency  of  such  things  is  to  ojwrate  as  a 

pmpote.  fraud  upon  others,  that  is  the  basis  of  the  rule. " 

"J*  frg^^^HB^**'  It  is  also  a  fact,  undenied  and  undeniable, 

"T.  S.  Blaib."  that  the  plaintiff  strictly  complied  with  all  the 

On  the  90th  of  March,  1876,  Morgan  notified  terms  and  stipulations  expressed  in  the  prospeo- 
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tot,  and  in  the  contract  of  subacription,  by 
paying  Into  the  treaauxy  of  tbe  corporation  the 
entbre  amount  of  his  suoscription. 

It  should  also  be  considered  as  conceded — for 
there  is  nothing  in  the  pleadings,  nor  in  the 
evidence,  nor  in  anv  of  the  rulings  of  tbe  court, 
nor  in  the  ar;gument  of  counsel,  to  the  contrary 
—that  he  did  not  enter  Into  any  secret  agree- 
ment with  the  corporation  or  any  other  person 
that  he  should  not  be  required  to  pay  the 
amount  he  had  subscribed.  And,  finally,  the 
court  more  than  once  gives  strong  intimation 
that  there  is  no  reason  In  equity,  Justice  or  fair 
dealing,  why  the  defendant  should  not  be  made 
to  comply  with  his  obligation. 

On  the  other  band,  it  is  conceded  that  the 
contract  sued  on  was  a  collateral,  optional  con- 
tract, made  at  the  time  of  plaintiflrs  subscrip- 
tion, which  constituted  the  inducement  to  it, 
and  was  not  made  known  to  all  the  other  sub- 
scribers to  stock. 

The  only  Question,  then,  presented  for  our 
consideration  is,  whether  the  collateral  contract, 
perfectly  fair  and  honest  in  itself,  and  untaint- 
ed with  any  actual  fraud  upon  any  person,  en- 
tered into  oy  a  subscriber  of  stock  with  other 
subscribers,  to  the  effect  that  they  will  purchase 
the  same,  and  pay  to  him  the  amount  paid  by 
him,  if  at  a  time  specified  he  chooses  to  sell  the 
same,  is  contrary  to  public  poligr,  and  cannot 
be  enforced  against  the  party  to  It.  Upon  this 
question  tbe  view  of  the  court  below  i  stated 
very  explicitly.    It  says: 

"If  others  of  the  subscribers  to  the  stock 
were  not  informed  of  the  fact  that  plaintiff  had 
[252]  obtained  said  agreement  as  a  condition  or  part 
of  his  agreement  to  subscribe  for  the  said  stock, 
and  that  tbe  existence  of  such  accompanying 
agreement  was  not  made  known  to  others  of 
said  conmion  subscribers,  this  said  agreement 
was  in  tbe  eye  of  the  law  a  fraud  upon  the  other 
subscribers  who  did  not  receive  and  were  not 
informed  of  the  existence  of  such  agreement, 
and  was  contrary  to  the  policy  of  the  law,  and 
the  plaintiff  cannot  recover." 

Again,  in  his  general  charge  he  repeats: 

"'Whatever  may  be  our  own  views  as  to  the 
lionesty  of  such  an  attempt  to  defeat  the  en- 
forcement of  an  honest  contract,  that  is  a  con- 
sideration which  you  or  I  have  nothing  to  do 
with.  If  you  find  that  the  beneficial  arrange- 
ment set  up  and  sought  to  be  enforced  in  this 
suit  ws  not  made  known  to  all  the  subscribers 
to  that  stock,  and  they  were  not  afforded  an 
opportunity  to  avail  themselves  of  like  security, 
that  arrangement  was  void,  and  cannot  be  en- 
forced." 

We  cannot  concur  in  this  conclusion.  We 
are  not  prepared  to  affirm  that  ther^  !s  a  public 
policy  which  operates  such  a  restraint  upon  the 
transfer  of  stock  in  a  corporation  as  to  render 
tbe  contract  in  question,  conceded  to  be  Talid 
and  fair  in  itseu,  fraudulent  as  to  the  oosub- 
ecribers  with  the  phiintiff  for  the  6,000  shares 
sold  by  the  company,  and  to  render  it  invalid 
against  the  party  to  it,  who,  it  is  admitted,  has 
no  eqidty  or  justice  in  his  favor. 

Nor  do  we  assent  to  the  proposition  upon 
which  this  conclusion  rests.  That  proposition 
is,  that  when  a  man  purchases  or  subscribes  to 
shares  of  stock  in  an  incorporated  joint  stock 
company,  there  is  upon  him,  in  addition  to  the 
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express  terms  of  tbe  subscription  contract, 
implied  obligation,  incident  to  the  < 
enterprise,  which  restrains  him  from 
any  engagement  with  other  individualB  to 
cure  his  own  stock  against  liak,  unless  tbe  ot 
subscribers  are  informed  of  it  and  put  apom 
equal  footing  as  to  such  security. 

One  essenttal  feature  of  an  incorporated  Inlj 
stock  company  is  the  rif  ht  of  each  stockhold^ 
wiUiout  restraint,  to  sell  or  transfer  his  ehi 
at  pleasure.  Thompson,  liabflity  of  Stc 
holaers,  g  210,  and  cases  there  dted.  So  wi 
established  is  this  right  that  a  by-law  of  a ' 
putting  restrictions  upon  the  transferabOit, 
stodc  in  the  handsof  itsmembershas  been 
void  as  being  in  restraint  of  trade.  Moore 
Bank  of  Oommerce,  62  Mo.  877.  Even  whi 
the  charter  gives  the  corporation  the  power 
regulate  trailer  of  stocks,  it  baa  been  hdd  tl 
thu  power  does  not  include  tbe  authority  ^ 
restrain  transfers.  Chouteau  l^pring  Oo.  \ 
HarrU,  20  Mo.  882,  citing  10  Mass.  476,  ad 
numerous  other  authorities. 

Counsel  for  defendant  urges  that  ootwil 
standing  this  right  to  make  an  absolute  sale 
his  stock  belongs  to  each  subscriber,  the  polii 
of  the  law  forbids  one  of  them,  whoae  act 
subscription  may  be  held  out  as  an  inducemea 
for  others  tosulSscribe,  from  making  a  oontraO 
of  future  nle  with  a  view  to  secure  hia  ia 
vestment;  and  renders  such  a  contract  void, 
because  many  co-stockholders  "may  have  beei 
chiefly  induct  to  subscribe  by  a  koowledgi 
that  so  prominent  and  successful  an  operatoi 
was  willing  to  risk  his  money  in  such  an  ad  ven 
ture;  and  who,  had  they  been  told  that  he  had 
exacted  a  private  security  or  guaranty  whicb 
availed  to  give  him  the  benefit  of  both  the  ex- 
periment in  business  and  of  getting  back  hii 
money  with  interest,  if  it  did  not  sooceed, 
would  assuredly  either  have  rehised  to  sub- 
scribe, or  bave*demanded  a  similar  guaranty. 
Moreover,  they  had  a  right  to  suppose  that  the 
new  firm  was  to  have  the  countenance  of  Mr. 
Morgan,  and  probably  his  assistance  in  the  fut- 
ure. This  is  a  palpable  misconception  of  the 
nature  of  the  transaction.  There  was  nothing 
in  the  prospectus,  or  in  tbe  subscription  con- 
tract, or  in  the  nature  of  the  enterprise,  to  Jus- 
tify such  a  presumption  or  expectation  on  the 
{)art  of  the  other  stock  subscribers.  It  Is  Just 
n  this  respect,  especially,  that  an  incorporated 
joint  stock  company  differs  from  an  ordinary 
copartnership.  In  the  latter,  the  individual 
members  of  tbe  firm  are  presumed  to,  and  in 
general  actually  do,  contribute  to  the  common 
enterprise,  not  only  their  several  shares  of  part- 
nership capital,  but  also  their  individual  expe- 
rience, skill,  or  credit,  no  member  having  tbe 
right  to  sell  out  his  interest  or  to  retire  from 
the  firm  without  the  consent  of  the  copartners: 
and  if  he  does  either,  the  act  amounts  to  a  dis- 
solution of  the  partoership.  Principles  of  Part- 
nership, Parsons,  §  171.  The  very  reverse,  as  we 
have  said,  is  the  case  of  a  joint  stock  corpora- 
tion, in  which  each  stocUiolder,  whether  by 
purchase  or  original  subscription,  has  the  right, 
unless  restrained  by  the  charter  or  articles  of 
association,  to  sell  and  transfer  his  shares,  and, 
by  transfening  them,  introduoe  others  in  their 
stead. 

It  is  also  urged  that  "The  other  subscribers 
had  a  right  to  presume  that  Mr.  Morgan  went 
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Mo  the  oommon  enterpriae  upon  the  same  terms 
wttti  themselres.'*    This  proposition  is  true  so 
Car  SB  those  terms  are  prescribed  in  the  charter, 
the  prospectus,  and  ue  contract  of  subscrip- 
tloD;  hut  it  is  also  true  that  each  of  those  stock- 
holders had  the  equal  right  to  scdl.  or  agree  to 
adl,  that  stock  whenever  and  to  irhomsoeyer 
he  cboee,  such  stock  being  penonal  property, 
sod  sabiect  to  any  disposal  be  might  choose  to 
make  oi  it;  and  that  this  right  belonged  none 
the  lees  to  Morgan,  on  account  of  his  promi- 
nence and  known  skfll  as  an  operator,  than  it 
did  to  any  other  memba  of  the  corporation. 

We  have  raid  with  care  all  the  authorities 
cited  by  counsel  for  defendant  in  error  to  sup- 
port the  daim  that  the  contract  in  question  is, 
in  the  eye  of  the  Uw,  fraudulent  and  void. 
Those  whidi  relate  to  contracts  connected  with 
sobscriptions  of  stock  are  simply  iUufltrative, 
fa  difEerent  forms,  of  a  doctrine  settled  in  a 
great  number  and  ^ffiety  of  decisions,  that  a 
corporation  has  no  legal  capacity  to  release  an 
original  subscriber  to  its  capital  stock  from 
paymeot  of  it,  in  whole  or  m  any  part;  and 
that  any  arrangement  with  him  by  which  the 
coopaoy,  its  creditors,  or  stockholders,  shall 
lose  snT  part  of  that  subscription,  is  ultra  tire$ 
and  a  nMid  upon  creditors  and  the  co-subscrib- 
Buria  T.  Smith,  88  U.  a  16  Wall.  890, 


996  [81:  861.  868];  Bedfcrd  B.  Co.  t.  Bmwr, 
48  A.  29;  Green's  Brice.  Ultra  Yhnee.    This 
doctrine  rests  upon  the  principle  that  the  stock 
sobscribed,  both  paid  and  unpaid,  is  the  capi- 
tal of  the  company,  and  its  means  of  carrying 
ont  the  object  for  which  it  was  chartered  and 
ernnized:     All  these  cases  fall  within  this 
puidple.    In  each  of  them  the  agreement  de- 
clared Toid,  had  it  been  carried  out,  would 
bate  diminished  the  common  fund,  which  is  a 
trust  fund  for  the  benefit  of  the  general  credit- 
on  of  the  corporation,  the  stodUiolders,  and 
iD  others  having  an  interest  therein,  and  would 
bsfe  been  violatiTe  of  the  terms  upon  which 
^1    the  lubscriptions  had  been  expressly  made,  and 
imder  whidi  the  trust  originated.    The  corpo- 
ntkin  would  have  been  damaged  in  its  capital 
by  the  loss  of  the  subscriptions,  and  the  co-sub- 
toibers  would  have  been  damaged  by  the  les- 
Mdng  of  their  common  trust  fund.    As  we 
bife  leen,  no  feature  of  damage  to  the  corpo- 
ntion,  actual  fraud,  or  violation  of  contract, 
cilrti  in  this  case.    The  contract  sued  on,  if 
^Miflcally  carried  out,  would  have  simply  re- 
■olted  in  what  all  agree  lay  within  the  power 
ofeichsulMcriber  at  the  time  of  making  bis 
lubicription — a  transfer  of  his  stock  and  the  in- 
tiodncQon  of  other  stockholders  hi  his  stead. 

Ooimsel  for  defendant  has  cited  cases  of  com- 
podtioo  between  an  insolvent  debtor  and  hl^ 
cwHtors,  where  one  creditor  has  secured,  by  a 
Mcret  arrangement,  either  with  the  insolvent 
onome  otbo*  person,  terms  more  favorable  to 
bimelf  than  the  composition  agreement  pro- 
vided for  all  of  the  other  creditors  joioing  there- 
Ibi  Id  the  English  cases  the  doctrine  is  carried 
to  tbe  fullest  extent,  that  such  secret  arrange- 
Benti  sre  utterly  void,  even  as  against  tbe  party 
vitb  whom  the  arrangement  was  made.  The 
American  dedsions,  whilst  perhaps  not  going 
(0  tbe  extent  of  the  English  decisions,  deai^ 
tr  eiiert  the  illegality  of  such  arrangement 
1  Stoiy,  Equity  Jurisprudence,  g§  878,  879; 
WAOfv.  iTvnlf,  107  N.  Y.  618  [9  Cent  Rep. 
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911].  But  we  think  that  the  analogy  betW4 
the  cases  of  composition  agreements  and  those 
of  stock  subscriptions  is  remote,  and  that  the 
decisions  as  to  the  former  are  not  ajiplicable  to 
this  case. 

The  relations  of  composition  creditors,  either 
to  the  insolvent's  estate  or  to  each  other,  are 
widely  different  from  those  which  stock  sub- 
scribers bear  to  the  corporation  and  their  co- 
subscribers.  Upon  the  failure  or  insol  vency  of 
a  debtor,  bis  creditors  stand  together  in  a  com- 
mon relation  of  claims,  proportionate  to  their 
amount  and  grade,  upon  an  interest  in  his  (the 
insolvent's)  estate."  The  purport,"  says  Mr, 
Juitiee  Story,  *'  of  a  composition  or  trust  deed, 
in  cases  of  insolvency,  usually  is,  that  the  prop- 
erty of  tbe  debtor  shall  be  assigned  to  trusteiA, 
and  shall  be  collected  and  distributed  by  tbem 
among  the  creditors,  according  to  the  order 
and  terms  prescribed  in  tbe  deed  itself.  And, 
in  consideration  of  tbe  assignment,  the  credi- 
tors, who  become  parties,  generally  agree  to 
release  all  their  debts  beyond  what  the  funds 
will  satisfy."  1  Story,  Equity  Jurisprudence, 
g  878.  It  is  clear  that  any  secret  bargain  by 
which  one  of  these  creditors  obtains  more  than 
the  composition  deed  gives,  and  more  than  he 
agrees  under  It  to  take,  violates  the  equality 
which  is  tbe  basis  of  the  deed  of  settlement, 
and  operates  a  gross  fraud  upon  the  creditors — 
a  fraud  which  Uie  law,  in  its  policy  of  precau- 
tion rather  than  by  mere  remedial  Justice,  sup- 
presses by  depriving  the  parties  of  the  fruit  of 
their  dimdestine  arrangements. 

It  Is  not  necessary  to  restate  tbe  widely  dif- 
ferent basiB  of  tbe  relation  of  stock  subsolbers 
to  a  Joint  stock  corporation  and  to  each  other, 
where  each  subscriber  acts  for  himself,  in  (he  act 
of  subscription  with  the  unrestricted  right,  in 
the  exercise  of  violence  and  foresight  to  make 
any  arrangement  for  the  security  of  his  shares, 
provided  be  does  not  lessen  the  amount  of  lUs 
subscription,  which  constitutes  part  of  the 
trust  fund  in  which  all  the  subscribers  have  an 
equal  interest 

We  think  this  case  perfectly  clear  on  princi- 
ple. We  dtc,  however,  as  persuasive  author- 
1^  in  support  of  our  conclusion,  the  decision 
in  Meyer  v.  Blair.  109  N.  Y.  600  [12  Cent 
Rep.  668],  in  which  a  contract  identical  in 
every  material  particular  with  the  one  we  are 
considering,  made  between  Blair  and  Strutbers 
and  Meyer,  a  subscriber  to  the  6,000  shares  of 
stock  was  considered  by  the  Court  of  Appeals 
of  the  State  of  New  York,  and  held  valid  and 
binding  upon  tbe  parties  to  It  In  that  case  the 
court  says: 

"  The  present  case  is .  not,  we  think,  within 
the  prindple  of  the  stock  subscription  cases,  or 
the  cases  of  composition,  to  wluch  reference 
has  been  made.  The  main  object  of  the  com- 
pany in  offering  tbe  stock  for  sale  was  to  se- 
cure '  working  capital,'  as  is  shown  by  the 
prospectus.  This  object  was  known  to  the 
subscribers.  If  the  suoscription  of  the  plaintiff 
was  a  pretense  merely,  or  if  the  subscription 
had  been  accompanied  by  a  secret  agreement 
between  the  plaintiff  and  the  company  that  he 
should  be  relieved  from  the  subscription,  or  by 
which  the  terms  of  the  purchase  were  material- 
ly changed  to  tbe  disadvanta^  of  the  company, 
and  for  the  advantage  of  the  plaintiff,  there 
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might  be  ground  for  applying  the  rule  declared 
Id  the  suoscriptioii  cases,  and  declarlDg  the 
transaction  to  be  a  fraud  on  the  other  sub- 
scribers. .  .  .  But  there  was  no  affreement 
between  the  companj  and  the  plaintiff,  secret 
or  otherwise,  direct  or  indirect,  except  the 
agreement  contained  on  the  face  of  his  sub- 
scription. The  plaintiff,  by  his  subscription, 
became  bound  to  the  com^ny  to  take  the 
shares  subscribed  for,  and  tms  agreement  has 
never  been  discharged,  or  in  any  way  impaired. 
The  plaintiff  remained  bound  by  his  subscrip- 
tion, notwithstanding  the  agreement  with  the 
defendants,  as  fully  and  completely  as  though 
the  agreement  with  the  defendants  had  never 
been  made.  Nothing  has  occurred  to  change, 
qualify  or  limit  his  obligation  to  thecompanv. 
The  company  sold  the  shares  to  secure  '  work- 
ing capital.'  .  .  .  The  defendants  were  interest- 
ed in  setting  the  company  afoot  They  were 
the  principal  holders  of  its  stock  •  .  .  They 
sought  out  the  plaintiff.  On  his  declining  at 
first  to  subscribe  to  the  stock  of  the  company, 
they  offered  him  the  inducement  that  they 
would  take  the  stock  off  }i%  hands  within  a 
year,  at  cost  price,  if  he  desired  it  It  appears 
that  the  same  inducement  was  offered  to  other 
subscribers,  but  not  to  all.  We  think  there 
was  nothing  illegal  in  the  arrangement" 

The  conclusions  to  which  we  have  come  on 
the  questions  discussed  dispense  with  any  con- 
sideration of  the  other  point  presented  by  the 
plaintiff  in  error,  viz. ,  tnat  the  defendant  should 
oe  estopped  from  setting  up  the  invalidity  of 
the  contract  sued  on  bemuse  he  is  a  party  to  it 
For,  as  we  have  found  the  contract  valid  and 
legal,  the  question  of  estoppel  does  not  arise. 

For  the  foregoing  reasons,  the  judgment  of 
the  court  below  is  reversed  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial 
and  to  take  such  further  proceedings  as  shall 
be  consistent  with  this  opinion. 

80  ordered. 
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JEANNIB  K.  STICKNEY. 
(8ee&  a  Beporter*8ed.£S7-Ma) 

Married  women,  righU  of  property—^ift  to 
hutband  not  pre9umed--hutband,  in  abeenee 
of  eorUraet,  pruumed  Ic  hold  ttifri  i^operty, 
as  trustee  for  ?ier— possession  by  Am,  no  proof 
of  title — evidence. 

L    By  the  Married  Woman*8  Act  of  April  10, 1880 
(ehap.fll.188tatatL.45),  in  the  District  of  Co- 


lumbia, a  married  woman  becomes  as  aheoliit^ 
owner  of  her  separate  property  as  though  she- 
were  unmarried,  and  should  have  ttie  same  pro- 
tection, through  her  own  e  Tidence,  as  a  ferns  sole; 
and  she  may  testify  to  directions  to  her  hnsbawS 
to  invest  her  moneys  in  her  name. 
2.  Since  the  passage  of  the  Married  Woman^  Act*, 
there  is  no  presumption  that  a  married  woman 
intended  to  give  to  her  husband  the  moneys  8b» 
placed  in  his  hands,  any  more  thana  gtft  wouM 
be  inferred  from  a  third  person  who  in  Uke  man* 
ner  deposited  money  with  him. 

8.  Whenever  a  husband  acquires  possesion  of  tli» 
separate  property  of  his  wife,  whether  with  or 
without  her  consent,  he  must  be  deemed  to  hold 
It  in  trust  for  her  benefit,  in  the  absence  of  anj 
direct  evidence  that  she  hitcmded  to  make  a  gift 
of  It  to  him. 

4.  llie  mere  possession  of  It  by  the  husband  Is  no 
proof  that  the  title  has  passed  from  the  wife  to 
him.  After  it  has  been  ahown  that  the  property 
accrued  to  the  wife  by  descent  from  her  father^ 
and  brother^  estates,  the  presumption  neoessi^ 
rlly  Is  that  it  oonttnuedheia. 

a.  In  such  a  case  It  lies  upon  one  who  asMTts  It  to 
be  the  property  of  the  husband  to  prove  atrans* 
misiion  of  the  title,  either  by  gift  or  contract  for 
value. 

[No.  84a.] 

ArguedAprU9,10,1889,  Decided  May  IS,  JS89. 

APPEAL  from  a  decree  of  the  Supreme  Ooorfc 
of  the  District  of  Columbia,  that  Willian» 
Sticknev,  complainant's  husband,  was  justlj 
indebtea  to  her  at  the  time  of  his  death  in  a  cer- 
tain sum  mentioned  in  the  decree,  by  reason  of 
his  having  received  monm  belonginff  to  her 
from  her  father's  estate  and  invested  by  him  Id 
liis  own  name,  and  that  said  sum  be  paid  to  her 
out  of  his  estate.    Affirmed. 

The  husband,  Wiluam  Sticknev^,  was  one  of 
the  executors  of  Amos  Kendall,  the  wife^a 
father,  from  whose  estate  the  money  came  to 
her,  as  legatee  under  his  wHL 

As  the  money  of  the  estate  Was  readv  to  be- 
distributed  a  check  for  a  large  part  or  it  waa 
made  by  the  executors  payable  to  Jeannto* 
Stickney  or  bearer,  which  was  collected  by  her 
husband  and  placed  to  his  own  credit  Mn. 
Stickney  contemporaneously  gave  to  the  ex- 
ecutors her  receipt  for  the  amount  thus  paid 
over.  The  money  was  taken  and  used  by  her 
huslxmd.  The  relations  between  Mrs.  Stick- 
ney and  her  husband  had  been  those  of  confi- 
dence and  affection.  The  auditor,  to  whom  the* 
matter  was  referred,  finds,  in  his  report,  that 
the  proceeds  of  the  estate  coming  into  the 
huids  of  the  executors  were  from  time  to  time- 
divided,  and  upon  the  receipts  of  Mrs.  Stick- 
ney to  them,  her  share  was  currently  delivered 


Nora.— Huaband  and  wife—DeaUngs  between— 
Oifts  from  one  to  theothei^-Evidenee  of—SepairaU 
property  of  married  women—When  huOHind  ao- 
eountdble  for  wif€*s  money^  or  property^  which  he 
has  redueed  t4)  poeaestion-^atuie  of  lAmUatUms. 

The  intimacy  of  the  relation  of  husband  and  wife 
Is  such,  and  acting  as  agent  for  each  otiier  so  habit- 
uaU  that  the  possession  by  one  of  the  movables  of 
another,  aa  the  poosoaolon  by  a  husband  of  a  bond 
belonging  to  his  wife,  la  very  slight,  if  any,  evidence 
of  a  gtft  or  transfer,  and  not  enough  to  transfer 
the  burden  of  proof.  Bacbman  v.  Klllinger,  6B  Pa. 
418;  1  Bish.  Mar.  Wom.  •  78S;  Ooz  v.  James,  46N.  Y. 
867,  affirming  60  Barb.  144;  Abb.  Tr.  Bv.  180. 

Declarations  made  by  the  husband,  at  the  time  i 
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of  giving  bis  wife  money,  as  to  the  purpose  fOr 
which  he  gave  it,  and  declarations  aa  to  the 
person  for  whom  he  was  acting,  made  when  he  re- 
ceived a  security  in  her  favor,  are  competent  lo 
favor  of  her  title.  KOUy  v.  Oampbell,  8  Abb.  App» 
Dec.  481 

80  bis  express  declaration  may  oonstltttte  him 
trustee  for  her,  as  where  he  credits  her  in  account- 
with  moneys  given  by  him  to  her,  but  not  actually 
delivered.  Grawf  ord^  App.  81  Pa.  66;  Abb.  Tr.  Bv. 
172. 

To  pro ve  a  gtft  by  him  to  her,  the  evidence  must 
be  clear.  Shuttleworth  v.  Winter,  66  N.  T.  e»;  1 
BIsh.  Mar.  Wom.  •  788. 

Savings  from  house  keeping  allowance,  eto^  not 
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to  lier  Inubond,  who  used  or  invested  the  same 
Id  Ui  own  naniA. 

The  other  facts  are  staAd  in  the  opinion. 

Jir.  8.  8.  Henkla.  for  appeUants: 

Al  oomnum  )aw  all  the  personal  proper^  and 
■ooej  of  the  wif^  which  was  reduced  to  pos- 
ienkm  hj  the  husband  became  absolutely  nis. 

T<men  t.  Hoffner.  8  Whart.  56;  Eetner  t. 
2Vw.1iaU.  &  64  (25:88). 

In  equity,  howerer,  the  wife  misht  hare  a 
Kptrate  estate  which  w^  not  subject  to  the 
ooDtrol  of  the  husband. 

Caton.  ▼.  Rideaui,  1  MacN.  A  G.  600. 

TUs  separate  estate  was  usually  setUed  up<m 
trastee  for  her  use. 

Bardif  ▼.  Van  BatrUngm,  7  Ohio  St.  209; 
^MM  T.  difton,  101  U.  8.  229  (25:910). 

As  to  the  control  and  disposal  of  the  income 
of  her  separate  estate  she  was  as  independent  of 
^  control  of  her  husbuid  as  though  she  were 
femetole. 


Mutter  T.  Baphf,  21  Gratt  529;  Hardy  y.  Van 
HarUngen,  7  Ohio  St.  209. 

If  she  pennits  him  to  receive  the  income, 
without  oom^aint,  it  is  evidence  of  her  assent. 

Awflff  V.  Hankeif,  2  P.  Wms.  88;  Pawlet  v. 
DOatal,  2  Yes.  Sr.  668;  Parke$  v.  White,  11 
Ve^  Jr.  225;  Ibwre  v.  Hagner,  3  Whart.  57. 

If  her  mon^  or  other  separate  property  has 
been  received  by  the  husbimd  with  the  knowl- 
edge and  acqui^cence  of  the  wife,  without  ex- 
pKss  promise  at  the  time,  no  implied  wiasump- 
iit  will  arise  to  sui^)ort  a  claim  against  the  b*!> 
bsnd  or  his  estate. 

OmerdB,  Sewing  Maeh.  Co.  v.  Baddiff,  68 
Md.  496;  Farmere  d  M.  Nat,  Bank  v.  JerScins, 


8  Cent  Rep.  710.  65  Md.  245;  Jenkim  v.  Mid- 
dleton,  11  Cent  Rep.  542,  68  Md.  540;  Logan 
V.  EdU,  19  Iowa,  492;  Jaeobe  v.  Heeler,  118 
Mass.  157;  MuUjr  v.  Bayly,  and  Hardy  v.  Van 
Harlingen,  eupra, 

A  husband  may  act  as  trustee  for  his  wife. 

WaOcer  v.  Walker,  76  U.  8.  9  Wall.  748  (19: 
814);  Jaeobe  v.  Heeler,  118  Mass.  157. 

Since  the  enabling  statutes,  the  wife  may  sue 
in  her  own  name  even  her  husband,  and  en 
force  payment  as  against  a  straneer. 

JBmereon  v.  Clayton,  82  HI.  498;  Strong  v. 
Skinner,  4  Barb.  555;  Monroe  v.  May,  9  Kan. 
478;  Dmry  v.  Brieooe,  42  Md.  155;  I/Man  v. 
Hall,  19  Iowa,  491;  Wells,  Sep.  Prop.  Married 
Women,  ^VtZeteeg.  and  cases  cited. 

The  (fisEibility  of  a  married  woman  being  re- 
moved,  the  Statute  of  Limitations  so  far  as  her 
separate  property  is  concerned,  applies  to  her 
as  well  as  to  any  other  person. 

Broten  v.  Ooueene,  51  Maine,  805-807;  CM- 
fwr  V.  Fo/rocf,  88  HI  176;  WileonT.WU$on,M 
Cal.  450. 

Mr,  John  Selden*  for  appellee: 

Where  the  wife  has  no  otAer  trustee,  her 
husband  becomes  such,  by  operation  of  law. 

Hutching  V.  Diaoon,  11  Md.  29;  Oo9er  v.  Ow- 
t*np9,16Md.  98 

When  he  obtains  possession  of  her  separate 
estate,  whether  in  invitum,  or  through  her  o(m- 
sent,  he  holds  it  in  trust  for  her  benefit. 

Walee  v.-  Newbould,  9  Mich.  65-66;  Bergey'e 
App.  60  Pa.  416:  2  Story,  £q.  Jur.  §  1880;  Jone^ 
V.  Cflifton,  101  U.  a  229  (25d)10). 

The  circumstances  that  her  means  havebeei^ 
mingled  with  moneys  of  his  own,  cannot  affect^ 


ntdOy  pnsDmed  gifts.  Bohoiiler.  Dom.  BeL  2I& 
Ooapoe  Wells,  Sep.  Prop.  Mar.  Worn.  142. 

Tlie  laot  that  he  reoeiyed  her  property  ss  a 
Imi,  io  ss  to  entitle  her  to  payment  amonff 
other  credttors,  may  be  proved  by  indirect  or  dr- 
•miMhmttil  evidenoe,  without  proving  an  cvpress 
promlw  tt  or  before  the  transaotion.  WeiMf,  Sep. 
Prop.  Mar.  Worn.  287-296, 817,  and  cases  deed;  Slick 
▼.  Derrteft,  60  Pa.  287;  Tripner  v.  Abrahams,  47  Pa. 
BBe  lul  y.  CSiampion,  66  Fa.  194;  Bandf  ord  v.  Wee- 
te,  X  fleisk.  76;  Oiesman  v.  Crissman,  28  Mich.  217; 
IfcfMliTMn  V.  WUbiir,  7  B.  1. 481;  Jayoox  v.  Oaldwell, 
HH.T.SOBl 

Brideooe  of  the  hiisband*s  declarations  Is  enough 
tOMtabUsh  a  tmst  in  her  favor  as  against  him  and 
bapcnonal  representatives,  though  not  as  against 
kii  crodltoa.  Moyer^  App.  77  Pa.  486;  Alston  v. 
B<)vki,18  Fla.12B;  Jscolw  v.  Hetler,  119  Mass.  ISl. 

Ite  modem  doctrine,  since  the  statutes  fn  regard 
to  the  separate  property  of  a  married  woman,  is 
tkat  where  she  has  a  right  to  her  property  under 
tbeitatate,  ssif  sole,  her  huBband*s  dealing  with 
ker  fODds  wSSi  be  presumed,  in  the  absence  of  proof 
totheoootraxy.  to  be  in  the  character  of  agent 
for  her,  and  they  wfQ  not  be  deemed  to  have  become 
Ui  property,  unless  he  affirmatively  establishes  a 
sift  or  other  legal  transfer.  Abb.  Tr.  Bv.  174;  Pat- 
ten v.  Pstten,  75  HL  448,  449;  Houston  v.  Oark,  60 

A  wife  received  a  banker^s  draft  for  the  amount 
of  a  legacy  given  to  her  separate  use.  8he,after 
bavlogiDdorBed  the  draft,  gave  it  to  her  husband, 
vto  paid  It  into  his  current  account,  and  on  the 
MM  day  plaoed  It  upon  a  depoalt  account  in  his 
9vn  oame,  and  then  showed  his  wife  the  deposit 
Ma  He  died  very  shortly  after.  The  widow  gave 
■vIdeDos  that  she  never  intended  to  give  up  the 
MBtrol  of  this  money.  Held,  that  the  exemitors  of 
the  btiAand  must  pay  her  this  sum.    v^reen  v. 


lOarllll,  46 L.  J.  N.&  Oi. 477, L. B. 4 Ch. Dlv.  888;  4 
I  Tao.  rish.  Dig.  6704. 

Where  defendant,  executor,  alleged  a  glft,bef ore 
a  deatii,  heUU  that  the  defendant  held  the  affirma- 
tive, and  that  the  burden  of  establishing  the  aUegeA 
gift  rested  upon  her.  Oonklin  v.  OonUto,  20  Hun* 
278.  ^ 

The  defendant,  who  was  the  wi«CAr  of  the  intes- 
tate, testified  that  a  few  days  before  his  death  she 
took  possession  of  the  bonds  in  question,  and  kepS 
continuous  possession  tiiereof  until  after  his  deatL« 
when  she  deposited  them  with  a  friend.  Held,  that 
tills  evidence  failed  to  show,  as  between  a  husband 
and  his  wife,  a  change  of  the  title  to  the  bonds,  or 
in  any  legal  sense  a  change  of  his  possession  there- 
of, and  was  insufficient  to  establish  a  gift  from  the 
husband  to  his  wife.    Idem. 

Pi«eiimptiOT)  Is  against  arifti  It  must  be  estab- 
lished beyond  snspioioa.  Id.  280;  Ctanejr  v.  Ctrer^  48 
N.  Y.  662-666;  Walter  v.  Hodge,  2  Swanst  07;  2  Kent^ 
Ck>m.  444, 8th  ed;  Ooutant  v.  Schuyler,  1  Paige,  816. 

The  fact  of  the  gift  having  been  made  must  be 
dearly  proved.  Jennings  v.  Davis,  81  CJonn.  188;. 
Walter  v.  Hodge,  2  Swanst.  07;  Williams,  Bzrs. 
716;  Mews  v.  Mews,  16  Beav.  680;  Ooutant  v.  Schuy- 
ler, 1  Paige,  816  (Bk.  2,  Law.  ed.  p.  662  and  noUK 
Shuttleworth  v.  Winter.  66  N.  Y.  680;  Eenney  v. 
Public  Administrator,  2  Bradf.  810. 

Since  the  Act  of  1848,  in  relation  to  the  rights  of 
married  women,  when  the  wife  is  in  possession  of 
property  under  claim  of  ownership,  her  rights  as 
owner  cannot  be  overlooked  without  evidence,  any 
more  readily  than  if  she  were  unmarried.  Peters- 
V.  Vowler,  41  Barb.  467. 

The  statute  has  worked  this  change;  and  instead 
of  an  adverse  presumption  that  the  property  oon- 
nected  with  a  business  which  she  carried  on  before 
her  marriage,  and  which  she  claimed  to  own  ss  e 
single  woman,  with  the  property  in  her  possession, 
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48  between  themaefves,  the  obligadons  of  the 
trust. 

CenPral  Nat.  Bank  v.  Chnn.  Mut,  X.  ln$,  Co. 
104  U.  8.  64-70  (26:e9&-700). 

By  Act  of  Congress,  April  10, 1889,  g  1  (16 
Stat  at  L.  46),  now  §  727,  R  8.  D.  C,  £e  title 
of  the  appellee  to  her  separate  estate  was  ren- 
<lered  as  absolute  as  if  sne  were  feme  eole,  and 
her  estate  placed,  in  express  terms,  beyond  the 
disposal  or  her  husbana. 

mtz  y.  National  Met.  Bank.  Ill  U.  8.  729 
<28:679);  MatPHKi  ▼.  MeQreie,  112  U.  8. 718  (28: 
824).  4 

After  it  had  been  shown  that  the  property  ac- 
crued to  the  wife,  by  descent  from  ner  father's 
and  brother's  estate,  the  presumption  neces- 
sarily is  that  it  continues  hers. 

In  such  a  case,  it  lies  upon  one  who  asserts 
it  to  be  the  property  of  the  husband,  to  proye 
a  transmission  of  the  title,  either  by  g£ft,  or 
contract  for  yalue.  The  law  does  not  transmit 
it,  without  the  act  of  the  parties. 

OrahiU  y.  Mover,  46  Pa.  684:  Bergejfe  App. 
^  Pa.  408;  Bishop  y.  8tate,  88  Ind.  74,  76. 

The  husband  cannot  acquire  the  property  of 
his  wife,  except  by  gift  or  purchase,  any  more 
than  he  can  that  of  hfeme  sole. 

White  y.  Zane,  10  Mich.  886;  2  Kent,  Com. 
488;  Boyd  y.  Be  La  Montagnie,  78  N.  Y.  498; 
Darlington'e  App,  86  Pa.  612;  Bmyley  y.  Reete, 
^  Ala.  101;  MdSae  y.  Battle,  69  N.  C.  106-7. 

The  confidence,  affection,  or  sense  of  duty 
flo  readily  established  in  all  fiduciary  relations, 
requires  the  transactions  between  persons  oo- 
c^iyjiv?  such  relations  to  be  yiewed  under 
pnncinles  essentially  different  from  those  which 
preyail  in  ordinary  cases.    And  by  a  general 


rule  of  equity,  the  burden  of  sustaining 
transactions  Is  Imposfd  upon  tlia  fldudary. 

1  Story,  Eq.  Jar.  §  812. 

Gifts  from  the  wife  to  her  husband  are  «»> 
amined  by  courts  of  chancery  ''with  an  audoaf 
watchfulness  and  caution  and  dread  of  undnt 
influence." 

2  8toiy,  Eq.  Jur.  S  1896:  Farmmr  y.  Flanm. 
89 N.  J.  Eq.  216;  Omttoeki  App.^Kew Sb^ 
Bep.  692,66  Conn.  222. 

They  are  neyer  to  be  inferred,  without  ckir 
eyidcnce. 

1  Dan.  Ch.  Pr.  100,  6th  Am.  ed.;  Wdls  Sep. 
Est  Mar.  Wom.  g  888. 

The  profits  or  income  of  her  separate  esttts 
might  be  supposed,  were  there  no  eyidence  to 
the  contrary,  to  haye  been  applied  to  their  con- 
mon  support. 

Lyon  y.  Green  Bay  A  M.  B.  Ch.  48  Wis.  658} 
Stennett  y.  Bradley,  70  Wis.  280;  BeederY. 
Flinn,  6  8.  C.  216;  Alien  y.  AQm,  80  AhL  18Cl 
Lou>er  y.  Lower,  46  Iowa,'627;  Schooler,  Hushi 
&  Wife,  §§  264. 284. 

His  possession  and  use  of  her  estate,  and  Os 
length  of  the  period  for  which  such  possessloQ 
and  use  were  continued  must  be  yiewed  in  con- 
nection with  the  relations  of  oonfldenoe  and  af- 
fection between  the  parties. 

Sexton  y.  Wheaton,  21  U.  B.  8  Wheat  289 
(6;608);  Darlington'i  App.  86  Pa.  619;  Bank^ 
U.  8.  y.  Lee,  88  U.  8. 18  Pet  118  (10:81);  U.  & 
Truet  Co.  y.  Bedgwiek,  97  U.  8.  8(»  (24.-967). 

The  money  was  lier  own.  She  was  not  bound 
to  rescue  it  from  her  husband  or  proclaim 
that  it  was  not  a  gift,  but  migb -.  properly  sofh 
pose  that  he  took  It  to  keep  for  her. 

Bergeffe  App.  60  Pa.  416;  WeUa,  Bep.  Prop. 


belonged  to  the  husband,  the  presumption  Is  now 
in  her  favor,  and  must  be  overcome  by  the  party 
who  disputes  her  right  or  title.  Peters  y.  Fowler, 
41  Barb.  467. 

A  husband  Is  accountable  for  tiie  personal  estate 
of  the  wife,  secured  to  her  separate  use  by  a  deed 
of  marriage  settlement,  and  which  has  come  into 
his  hands  during  the  coverture,  but  not  for  Inter- 
est on  moneys  he  may  have  received  for  debts  due 
to  her.  The  husband  is  also  accountable  for  the 
rents  and  profits  of  the  wif e*s  real  estate,  received 
by  him;  and  lands  purchased  by  him  with  the 
moneys  of  the  wife  are  deemed  to  be  held  In  trust 
for  her,  though  purchased  in  his  own  name;  and  a 
third  person  to  whom  the  husband  had  conveyed 
an  estate  so  purchased,  with  notice  of  the  manner 
of  his  acquiring  It,  was  held  to  be  chargeable  with 
the  trust;  but  the  trustee  is  to  bo  allowed  for  any 
beneficial  and  permanent  Improvements  made  by 
him  on  the  estate.  Methodist  Bpis.  Church  y. 
Jaques,  1  Johns.  Ch.  460  (Bk.  1,  Law.  ed.  206  and  note). 

A  married  woman  deposited  U.  8.  Treasury  notes 
In  a  bank,  taking  a  receipt  therefor,  by  which  the 
bank  agreed  to  deliver  the  notes  to  her  on  the  sur- 
render to  it  of  the  receipt.  The  notes  were  sold  by 
the  bank  by  direction  of  the  husband,  and  the  pro- 
ceeds paid  to  him.  After  the  death  of  both  hus- 
band and  wife,  the  wife*8  administrator  presented 
the  receipt  of  the  bank,  and  demanded  a  return  of 
the  notes.  Heid,  that  in  the  absence  of  proof  that 
the  notes  belonged  to  the  husband  or  came  to  the 
wife  in  such  a  way  as  to  vest  title  in  him,  it  must  be 
inferred  that  they  were  her  separate  property,  and 
imsrment  to  him  was  no  defense.  Gkinley  v.  Troy 
City  Nat.  Bank,  08  N.  Y.  487,  affirming  SON.  Y.Week. 
Dig.64L 

The  intestate  received  his  wif  e^s  separate  prop- 
erty, and  invested  and  reinvested  it,  and  deposited 
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the  securities,  together  with  his  own,  in  the  Joint 
name  of  himself  and  wife.  He  ■nbeeqnaDtly  ood- 
verted  tiie  securities  to  his  own  use.  and  on  Us 
death  she  claimed  them  from  the.  estate.  BM^ 
that  the  presumption  was,  that  the  hosband  hdd 
the  securities  for  safe  keeping,  and  that  the  Statots 
of  Limitations  did  not  begin  to  run  until  adenttad 
and  refusal,  or  until  after  their  conyenkMu  Brooks 
V.  Brooks,  4  Bedf .  8ia 

Money  of  the  wife,  by  her  given  into  her  ho^ 
band^  possession,  presumed,  even  against  Us 
creditors,  a  loan,  not  a  gift  Berdelly.  BerdeD,  S 
Month.  L.BuL  (N.Y.)8S. 

Where  money  belonging  to  a  wlf^  #as  deposited 
in  her  name  by  her  husband  In  a  bank  and  credited 
to  her  Individually  In  the  passbook,  the  bank  can- 
not justify  payments  to  him  ^Sf  proving  an  oial 
agreement  with  him  to  the  effect  that]  It  might  be 
withdrawn  by  his  checks,  In  her  name,  without 
showing  that  he  had  authority  to  make  the  ohecki. 
Bates  v.  First  Nat  Bank  of  Brookport,  28  Hun,  40OL 

Property  purchased  in  part  with  the  wlfe*S  mon- 
ey, being  claimed  by  the  husband^  creditors,  held, 
legally  and  equitably  the  husband*s  but  subject  to 
the  equitable  claim  of  the  wife  for  her  money  used 
in  its  purchase.    Ford  v.  Johnston,  7  Hun,  Ott. 

The  closeness  of  the  relation  has  Induced  the 
courts  to  apply  strictly  the  laws  relating  to  prin- 
cipal and  agent  as  between  husband  and  wife. 
Comstock  V.  Comstock,  67  Barb.  468;  Clancy,  Rights 
of  Women,  847;  Hoffman  v.  TireadwelUS  Thomp.  h 
C.  67;  Smith  v.  Fellows,  0  Jones  ft  8. 88, 47. 

Transfer  of  wlfe*s  choses  In  action  to  husband, 
what  necessary  to  establish.  1  Bish.  Mar.  Worn. 
8  111;  Nash  v.  Nash,  8  Madd.  138;  Richards  v.  Rich- 
ards, 2  Bam.  &  Ad.  447:  Gaters  v.  Madely,  6  Meea. 
&  W. 423;  Brooks  v.  Brooks, 4  Redf.  816. 

The  presumption  of  law  is,  that  the  wif  e*s  moner 
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Married  Women,  g  889;  IfeLaren  y.  EdU,  26 
lowm,  806;  Bodatn  t.  Pike  Co.  Bank,  68  Mo. 
664.665. 

The  use  and  pooacodon  of  property  create,  of 
themaelTea,  so  presumption  of  gift. 

McIMrmOti  App.  106  Pa.  867,  86a 

Nor  ahoold  the  nae.  poaaesaion  and  manage- 
ment by  tlie  husband  of  the  separate  estate  of 
the  wue  laise,  inter  eeee,  the  presumption  of  a 
fifL 

Went*  Sep.  Prop.  Married  Women,  §§  46, 
256, 888;  Wk&  y.  Zane,  10  Mich.  885;  OrMUr. 
Moifer.4R  Pa.  684;  Lower  y.  Lower,  46  Iowa, 
<»7;  treelamd  y.  VreOand,  16  N.  J.  Eq.  528; 
Btmgard  y.  Omv,  88  IlL  80,  21;  Rodgere  y.  Pike 
Co.  BbjO;  60  Mo.  564;  Broughtan  y.  Brand,  18 
West.  Bep.  255,  84  Mo.  174. 

Nor  do  thqr»  of  necessity,  elsewhere  sub- 
ject her  estate  to  the  cUdms  of  his  creditors. 

Vverkm  y.  Btmeeted,  88  U.  8.  16  Wall.  81 
<21:871);  AUtridge  y.  Muirhead,  101  U.  8.  899 
^:1018);  Tra^T.  Wirta,  84  N.  J.  Eq.  129, 80; 
iMcamb  y.  Peopl^e  Sav.  Bank,  92  Pa.  844; 
WeoMT  y.  Both,  105  Pa.  408;  Wheeler  y.  Baif- 
mand,  180  Masa.  249. 

If,  while  th^  are  Hying  together,  he  is  per- 
mitted to  take  the  interest  or  profits  of  the  estate, 
it  should,  ae  between  the  husband  and  wife, 
laise  no  presumption  prejudicial  to  her  rights. 

Bongard  r.  Gore,  82  HL  20,  21. 

The  ezerdse  l^  the  husband  of  acta  of  appa- 
lent  ownership  oyer  property  belonging  to  his 
wife,  is scaroelyio be ayoided. 

2  Biah.  Mar.  Worn.  182;  Bean  y.  Batlw,  50 
HL  484;  Primmer. t.  Clabavgh,  78  SI.  94;  Blood 
Bamee,  79  OL  488,489;  State r.Beigart,  IGill, 
tB8;  0^9er  y.  (heinge,  16  Md.  99. 


The  obligations  of  the  husband,  where  the 
receipt  ana  appropriation  are  made  with  the 
wife's  knowledge  and  acquiescence,  are  always 
founded  on  an  agreement  by  the  husband  to 
repay  the  money  or  property  so  appropriated. 

JS&lenY.  Edden,  11  Md.  420;  KuhnY.  JStane- 
field,  28  Md.  215;  EiU  y.  BiU,  88  Md.  185; 
l)/aon  y.  Tgaon,  54  Md.  88;  Jenkint  y.  Middle- 
ton,  11  Cent.  Rep.  542,  68  Md.  540;  Reedffr  y. 
Flinn,  6  8.  G.  216;  MeLurer.  Laneaeter,  248. 
281,  282;  HaekeU  y.  Shitford,  86  N.  C.  144; 
Morrie  v.  Morris,  94  N.  0. 616,  617. 

Deliyery  and  intention  are  essential  to  the 
creation  of  such  gifts  of  personal  property  as 
may  be  lawfully  made  between  husband  and 
wiie. 

MarehaH  y.  Jaquith,  184  Mass.  138;  Williame 
y.  Kiiw,  48  Conn.  572.  578;  Comstock^s  App,  4 
New  £ng.  Rep.  592,  55  Conn.  222. 

Where,  by  virtue  of  the  marital  relation,  the 
husband  is  empowered  to  acquire  title  to  the 
property  of  the  wife,  he  must  do  some  act 
evincing  a  clear  intention  to  make  the  proper^ 
his. 

WhiU  V.  T^fuU,  47  Vt  508;  PlBrry  y.  Whee- 
lock,  49  Vt  67;  Moulton  v.  Haley,  57  N.  H.  184; 
Newton  v.  Taylor,  82  Ohio  8tate,  414;  Hieka  v. 
Skinner,  71  N.  C.  539;  Bergei/s  App.  60  Pa. 
417;  Moyer^iApp.  77  Pa.  484;  Patten  y.  Patten^ 
75  ni.  451,  452. 

In  what  the  husband  did,  there  was  no  in- 
tent to  appropriate  the  money  to  himself. 

Treach  y.  Wirtz,  84  N.  J.  Eq.  129. 

He  will  stand  as  her  debtor  for  the  amount 

roGciTTod 

Toungl'i  Est.  65  Pa.  104,  105. 

A  gift  of  this  nature,  if  established  by  proof, 


her  own  after  her  husband  has  taken  it 
Infeo  hJa  possesion,  and  that  he  holds  it  for  her  use 
and  bepellti  His  holdinir  must  be  deemed  to  be  in 
tniit,  and  the  Statute  of  limitations  does  not  be- 
gta  to  run  until  from  the  time  of  a  demand.  Hile- 
aan  y.  Hltoman,  SSIad.  L 

OoDSldertnff  the  confidential  relations  of  husband 
«nd  wife,  the  mere  receipt  of  her  money  or  proper- 
ty by  him  is  but  dlffht,  if  any,  evidence  of  a  gift. 
An  Intention  on  her  part  to  devest  her  ricrht  to  it 
tqr  gift  should  be  made  to  appear.  McNally  v. 
Weld,»lflmi.SOa. 

Where  a  husband  deposits  his  money  in  a  bank, 
«nd  takes  areoeipt  in  his  wife*s  name,  this  does  not 
«NMitate  a  donation  to  his  wife,  but  the  money 
remains  community  property,  and  subject  on  bis 
4eath  to  be  administered  as  belonging  to  his  estate. 
WelllK>m  y.  Odd  Fellows  Bldg.  ft  Ezch.  Co.  66  Tejc 

A  husband  deposited  money  in  a  savings  bank  in 
the  joint  names  of  himself  and  wife.  There  was  no 
proof  of  a  delivery  and  no  evidence  of  a  gift  be- 
yond the  fact  that  he  once  said  that  he  would  have 
80  more  to  do  with  it  Held,  that  the  deposit  was 
sot  hers.  Schick  v.  Grote,  6  Gent.  Bep.  8S6, 42  N.  J. 
Bq.  asS;  People  v.  State  Bank,  86  Hun,  607. 
While  a  married  woman  may  make  a  gift  to  her 
bualMuid,  her  intention  to  do  so  must  dearly  ap- 
pear.   Farmer  v.  Farmer,  80  N.  J.  Bq.  21L 

Where  a  wife  deposited  money  of  her  husband, 
eoneiating  mainly  of  her  own  earnings,  in  a  savings 
bank«  in  her  own  name,  without  hJa  knowledge- 
field,  not  a  gift  but  to  belong  to  the  husband.  Mo- 
Dermott^s  App.  106  Pa.  868;  &  a  U  Am.  Rep.  606. 

If  a  husband  has  received  money  belonging  to  his 
wife,  it  is  not  necessary,  to  enable  her  to  prove  a 
«lAlm  against  his  administrator,  to  show  that  he 
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held  the  money  in  trust  for  her,  or  had  the  use  of  it 
for  a  specific  purpose.  Palmer  v.  Hanna,  6  Golo.  66. 
The  mere  possessionjby  the  husband,  of  the  wif  e*s 
property  raises  no  presumption  of  a  gift  I^yle^s 
BBt  U  Phlla.  (Pa.)  64. 

Where  a.  man  bought  land  with  his  wife*s  money, 
which  both  occupied  aaa  homestead  till  his  deaths 
and  attempted  to  convey  it  to  his  wife  by  an  invalid 
deed,— Hekl,  that  the  wife,  who  had  continued  in 
possession  for  four  years  after  the  execution  of  the 
deed,  could  have  her  title  quieted  as  against  her 
husband*8  heirs.    Leonard  v.  Wills,  24  Kan.  28L 

Where  a  husband  has  used  his  wife's  money  in 
payment  of  family  expenses,  with  her  consent,  and 
without  any  agreement  to  repay  her,  she  cannot  re- 
cover therefor  from  her  husband*8  estate.  Oourt- 
rigbt  V.  Courtrigbt,  63  Iowa,  67:  Damaby  v.  Dama- 
by,  14  Bush  (Ky.)  486. 

The  form  of  the  account  to  which  the  deposit 
was  made,  is  not  evidence  of  gift  to  the  wife  from 
the  husband.  Brabrook  v.  Boston  Sav.  Bank,  104 
Mass.  228;  Brown  v.  Brown,  23  Barb.  665;  Marshall 
V.  Crutwell,  L.  R.  20  Bq.  828;  Smith  v.  Speor,  34  N. 
J.  Eq.  886;  Dllts  v.  Stevenson,  17  N.  J.  Eq.  407. 

Where  money  belonging  to  the  husband  is  de- 
posited in  the  name  of  the  wife,  the  drawing  checks 
thereon  by  her  in  payment  of  his  debts  and  for 
household  expenses  is  evidence  to  show  that  the 
wife  is  the  mere  agent  of  the  husband,  and  that  the 
money  so  deposited  and  remaining  in  the  bank  be> 
longs  to  his  estate  and  not  to  the  wife's.  Lloyd  v. 
Pughe,  L.  K.  8  Gh.  App.  88;  4  Moak,  Eng.  Rep.  775» 
reversing  same  case,  8  Moak,  Eng.  Rep.  715;  L.  R. 
14  Eq.  241.    See  GiUiland  v.  GiUUand,  96  Mo.  522. 

Evidence  that  the  intestate  gave  his  wife  money 
to  purchase  furniture,  which  she  did,  witliout  any 
thing  further  to  ahn^  a  gilt,  does  not  czoucrate 
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would  be  regarded  with  much  jealousy,  in  a 
court  of  equity. 

No  such  donation  is  ever  supported,  unless 
it  satisfactorily  appears  that  it  is  not  tainted 
with  the  influence  q)ringing  out  of  the  marital 
relation. 

SmyUy  t.  Beue,  68  Ala.  101;  Boyd  ▼.  De  La 
M<mtagnie,  78  N.  T.  498. 

The  obligation  of  the  husband  to  provide  for 
the  maintenance  of  the  wife,  is  not  avoided  by 
her  possession  of  a  separate  estate. 

Hodgeni  v.  Helens,  4  Clark  &  F.  828;  Dodge 
V.  Enowles,  114  U.  S.  480  (29:144);  Wells,  Sep. 
Prop.  Married  Women,  g  86. 

There  has  been  no  laches,  nor  any  acqui- 
escence, on  her  part,  to  defeat  her  rights. 

KOUr  V.  KelUr,  46  Md.  276;  Bow^  v.  SUme- 
itreet,  6  Md.  432;  Ostoald  v.  Hoover,  48  Md.  868. 
869;  Oomstoe^e  App.  4  New  Eng.  Rep.  692, 66 
Conn.  222:  McLaren  t.  Hall,  26  Iowa,  806; 
Bodgere  r.  Pike  Co,  Bank,  69  Mo.  564,  666. 

It  would  shock  the  sense  of  riffht,  if  a  pos- 
session which  was  permissive  and  entirely  con- 
sistent with  the  title  of  another,  should  silently 
bar  that  title. 

Eirk  V.  Smith,  22  U.  8.  9  Wheat  288 
(6:81). 

When  a  trustee  unequivocally  repudiates  ^9 
trust,  and  claims  to  hold  the  estate  as  his  own, 
and  such  repudiation  and  claim  are  brought  to 


the  knowledge  of  the  eeehti  que  iruet,  the  Bttft- 
ute  of  Limitations  will  begin  to  run. 

U.  8.  y.  Taylor,  104  U.  S.  222^:728);  Saem 
T.  Bites,  106  U.  8. 107  (37:71);  I^^  t.  PW- 
lippe,  116  n.  8.  167  (29:889). 

Ifr.  JusUee  Field  delivered  the  opinkm  of 
the  court: 

This  suit  was  brought  by  the  oomplainaiit 
below,  appellee  here,  Jeannie  K.  StickMjT, 
widow  of  William  8tickney,  who  died  u» 
October,  1881  against  certain  of  his  hein,  t» 
establish  her  claim  as  creditor  for  the  anin 
of  about  seventy- nine  thousand  doUan  against 
the  estate,  real  and  personal,  held  in  the  name 
of  her  husband  at  the  time  of  hia  death*  and 
to  obtain  a  decree  that  said  estate  be  appd^  t» 
its  payment,  except  so  far  as  may  be  neoes* 
sary  to  discharge  hia  just  debts.  Her  contflfr> 
tion  is,  that  all  that  estate  was  acquired  by 
her  huiband  with  her  moneys  received  l^ 
her  as  legatee  under  the  will  of  her  deceased 
father,  Amos  Kendall,  and  which  were  d^  L' 
livered  to  him  to  invest  for  her  benefit  and  in 
her  name,  but  which  without  her  knowledfi^ 
and  contiary  to  her  directions,  he  used  andui* 
vested  in  his  own  name. 

Complainant  intermarried  with  Wflliam 
Btickney  in  January,  1862  and  continued  lila 
wife  until  his  death  in  October,  1881.    Th^ 


berfrom  aooountingfor  itas  admlntetratrix.  Re 
Ward,  2  Redf.  fOjl,  dting  BedeU  v.  OarlLSS  N.  Y. 
981;  Shuttleworth  v.  Winter,  66  N.  T.  tfi;  Irish  v. 
Nutting,  47  Barb.  870. 

After  it  has  been  shown  either  that  t'^'*  husband 
received  property  to  his  wife*s  use,  or  thav  she  had 
title  to  property  in  the  possession  of  either  or  both, 
or  tliat  it  was  in  her  possession  in  a  separate  busi- 
ness belonging  to  her  under  the  statute,  the  burden 
is  on  those  who  claim  it  to  be  his  to  show  hitt  title. 
Peters  v.  Fowler,  41  Barb.  467;  Yrooman  v.  Orlf- 
flths,  4  Abb.  App.  Dec.  606. 

It  being  shown  that  title  to  property  was  in  either 
the  wife  or  the  husband,  no  presumption  of  a 
transfer  of  the  tdtle  to  the  other  can  be  drawn  from 
the  mere  fact  of  possession  by  the  other;  the  bur- 
den of  proof  is  on  the  one  who  asserts  a  change,  to 
giye  some  evidence  beyond  the  mere  possession. 
Wells,  Sep.  Prop.  Married  Women,  224-296,  and  cases 
cited;  Abb.  Tr.  Bv.  166. 

The  plaintilTs  intestate  being  at  the  point  of 
death,  and  desiring  to  give  to  the  respondent  a  sum 
of  money  then  on  deposit  to  his  credit  in  a  bank, 
d<dJveref?  to  bim  ■  check  upon  h's  back  for  the 
amount  of  tne  deposit.  Held,  that  the  delivery  of 
the  check  was  notasuflBicient  delivery  of  the  money 
to  render  the  gift  valid  and  cffectuaL  Bo  Smither, 
80  Hun«  682. 

It  was  held  In  Harris  v.  Clark,  8  N.  Y.  08,  that  a 
written  order  upon  a  third  person,  made  by  the 
donor,  was  not  the  subject  of  a  valid  gift,  either 
inter  vivos  or  mortin  causa.  Hewitt  v.  Kaye,  L.  R.  6 
£q.  198;  Second  Nat  Bank  v.  Willtaros.  18  Mich.  28L 

A  gift  to  a  married  woman  from  her  husband,  va^ 
lldity  of,  and  what  is  a  suflBicient  delivery,  deter- 
mined. Armitage  v.  Mace,  16  Jones  &  S.  107;  8.  0. 
2ll)aUyHeg.  No.  42. 

Whoever  alleges  a  gift  must  prove  It  dearly. 
Walter  v.  Hodge,  2  Swanst.  97;  Doty  v.  Willson,  47 

N.Y.ssa 

AiCheck,  or  order  to  pay  money,  is  not  good  as  a 
gift.  An  indorsement  is  simply  an  order  to  pay 
money.  A  check  does  not  amount  to  an  assignment 
of  the  funds;  until  payment  it  is  revocable  by  the 
jrawer.    Harris  v.  Clark,  8  N.  Y.  98;  Lunt  v.  Bank 
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of  N.  A.  48  Barb.Sl;  Phelps  v.  Phelps,  2B  Barfo.]flt 
Fulton  V.  Fulton,  48  Barb.  802;  Beak  v.  Beak,  t 
Moak,  Eng.  Bep.  8BQ,  886,  note,  L.  B.  18  Bq.  489. 

It  is  otherwise  as  to  the  delivery  of  a  oertilloala 
of  deposit,  or  ohoses  In  action  which  an  evfdaoo* 
of  indebtedness  enforceable  against  the  'iirttiiilfan 
or  Individual  by  whom  they  are  Issued.  Westerio 
V.  De  Witt,  86  N.  Y.  840;  COiampney  v.  Blaiiohaz^  • 
N.  Y.  Ill:  Re  Smither,  80  Hun,  688,  684,686. 

Where  a  husband  deposited  In  a  savlnga  ban^ 
money  belonging  to  himself,  to  his  own  eredtt^  mj^ 
Ing  he  wanted  It  so  that  either  he  or  his  wife  ooulA 
draw  the  money,  and  both  he  and  his  wtfeeoterad 
their  names  on  thesignature  book,  opposite  whioh 
the  clerk  of  the  bank  wrote  the  wordta,  *^  be  drawn 
by  either,**  and  a  pass  book  was  given  to  the  bua* 
band,  as  a  voucher  for  the  deposit,  It  was  held  (]> 
that  this  was  not  a  valid  gift  of  the  money  to  th» 
wife— a  delivery  of  the  money,  or  at  least  of  the  erl* 
dence  of  the  deposit,  being  indispensable  to  nioh 
agift;  and  (2)  that  tiie  wife  was  a  mere  agent  of  tli» 
husband,  in  respect  to  the  sum  deposited,  wfthoua 
any  beneficial  interest  therein.  Brown  ▼.  Browii» 
23Bdrt>.  ^i6& 

Money  of  tne  wife  in  the  hands  oi  the  husbaiMU 
creates  a  liability  on  his  part  to  pay  prinolpal  and 
interest  And  the  Statute  of  Limitations  will  not 
commence  to  run  until  a  demand  or  until  he  taaa 
refused  to  account  for  the  same.  Be  Wlltsle,  IS 
N.  Y.  State  Bod.  144;  affirmed  in  17  N.  Y.  Stete  Bepu 
2Sa 

As  to  Stetute  of  Limitations,  see  Boughton  v. 
FUnt,  74  N.  Y.  476;  Payne  v.  Gkmllner,  88  N.  Y,  14a» 
and  othercases  cited  in  18  N.  Y.  Stete  Bep.  14A. 

Husband  holds  m  trust  fOr  the  wife  piopeflj 
purchased  with  her  money  and  oonveyed  to  him. 
Broughton  v.  Brand,  18  West^  Bep.  256, 94  Mo.  10OL 

A  husband  who  receives  the  principal  of  hit 
wif  e*s  separate  estate  is  bound  to  account  to  her 
for  it.  Wood  V.  Chetwood,  18  Gent  Bep.  248, 44  N. 
J.  Eq.  64. 

A  husband  is  bound  to  account  to  his  wife  for 
such  part  of  the  principal  of  her  estete  as  he  Ta> 
ceives  for  her.  Jones  v.  Davenport,  11  OenL  Bepb 
607,  44N.J.Eq.88. 
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Sricunr  v.  SricnsT. 

b[A,uidtbdr  log^    HwIu 

Ute  mu  OEtft  of  mntiul  coofldence  and  Id  tbelt  combfoed  force,  considered  with 

ctton,  nothing  ever  occuning  to  mar  the  preeumpdon  atteDdoot  on  the  receipt  of 

Ita  hapiriiMM,    From  hia  marriage  to  1857  he  mone^r  where  there  ia  no  rehtion  of  debtor  and 

WM,  tbe  gRiler  part  of  tbe  tim^  a  clerk  In  creditor  between   the  parties,  that  the    re- 

tbe  goremment  Mrrlce.    In  that  year  he  be-  celver  is  to  bold  It  subject  to  the  other's  order 

came  aecietaiy  of  Mr.  Kendall,  and  continoed  or  to  Invest  it  for  bU  use,  remove  all  reasonable 

fo  nntQ  Ibe  latler'a  d^h  In  NoTember.  1889,  doubt  on  the  subject.    How  far  the  preaump- 

RCefving  •  monthlj  saluy  of  flOO,  or,  as  sup-  tions  thus  raised  are  to  be  deemed  rebutted  by 

poMd  bw  one  of  bu  bmtben,  a  yearly  salary  the  fact  that  there  is  no  proof  of  any  express 

«f  93>(w0,  hltnaplf  and  wife  living  wilh  and  promise  on  Btickney's  part  to  comply  with  her 

feeorlDg   tbdr  board    from    Mr.    Kendall,  request,  and  by  her  failure  to  call  for  any  ao- 

Whllat  BIS  ntllj  of  Mr.  Koidall  be  received  count  from  bim  or  statement  as  to  the  invest- 

ao  sabiy  fnm  aaj  oUier  aource.    He  had,  ments  made  will  be  hereafter  considered.    It 

kowOTcr,    nrcnmnlated  a  small   amount   of  would  seem  that  the  confidence  in  her  hus- 

jgopwlj.  i.biefl7  tn  lands,  but  It  appears  to  band  prevented  any  suspicion  that  her  wishei 

MTe  b(«n  acqatoed  from  moneys  or  proceeds  as  to  the  investment  of  her  moneys  had  not 

«f  proper^  gmn  to  his  wife  bv  ber  lather  or  been  respected. 

fram  moa^a  (tmlshed  by  bim.    It  is  not,  Tbe  illness  of  which  Mr.  Stickney  died  cr»- 

however,  finportant  f or  the  disposition  of  tbe  ated  noapprebension  until  within  a  few  hour* 

nimmt  case  to  determine  whether  he   had,  before  hia  death.    He  then  handed  to  his  wife 

a  to  the  death  of  Mr.  Kendall,  propeity  ibe  keys  to  his  box  in  the  Safe  Deposit  Com- 


fa  hfaw 


hIa  own  rlsht,  and,  ff  bo,  the  eitent  of  It.  pany,  with  inBtiuctlons  to  retain  Ibem  and  ei- 
Tbe  qiiestlon  Is,  did  be  receive  moneys  of  his  amine  his  papeft.  Upon  their  examination 
wife  to  invest  for  her  benefit,  which  he  used  after  hia  funeral,  none  were  found  showing  any 
*nd  inveeled  In  bis  onn  name,  and,  if  so,  property  in  ber  name;  all  tbe  property  whlcQ 
whether  tbe  estate  whicb  he  left  standing  in  he  held  stood  in  bis  own  name.  He  died  in- 
bis  name  can  be  subjected  to  the  payment  of  testate,  leaving  as  bia  sole  heirs  and  next  of  kin 
the  amount  thua  received.  three  brothers  and  four  children  of  a  deceased 
Mr.  Kendall  left  at  his  death  an  estate  brother,  two  of  whom  were  minors.  She  was 
worth  nearly  half  a  million  of  dollars.  Bvhla  appointed  administratrix  of  his  estate.  Tbe 
will  be  made  hia  four  daughten  residuary  lega-  three  brotbeis,  upon  being  acquainted  with 
Icea,  and  provided  that  payment  of  any  debts  the  situation  of  aSairs,  and  the  fact  that  the 
wUdi  migbt  be  due  lo  olm  from  any  of  them  moneys  received  by  her  from  her  father  bad 
•booU  HOI  be  teauired  in  money,  bat  should  been  used  and  invested  by  tbe  deceased  in  hia 
e  dlBtribntioD  them  of  cer-  own  name,  immediately  relinquished  to  berall 
tfled  bmda.  He  appointed  as  execu-  their  claims  to  bis  estate,  by  a  conveyance  re- 
ton  HI.  Sdckitey  and  Mr.  Robert  C.  Fox,  his  citing  that  he  had  left  In  his  individual  name 
■oi^Ib-Ibw.  HlawlUwBS  admitted  lo  probate,  real  and  personal  property  acquired  from  the 
■nd  lettera  tcatamflntary  were  issued  to  them,  proceedsofhersoteandseparateestate  andfor- 
Tbe  dtitiflmttTe  dure  which  canoe  to  Hia.  mally  recognizing  her  beneficial  Interest  tbere- 
SdckDej  from  her  btber's  estate  amounted  to  In.  By  this  conveyance  Mrs.  Silckney  be- 
neariy  el^^  thonsand  dollars  in  money  or  its  came  the  owner  in  ber  own  right  of  three 
eqnmlent  Mr.  and  Mrs.  Stickney  had  one  fourths  of  her  husband's  estate  absolutely, 
iOD  and  to  him  Hra.  SUckney  desired  in  1876  with  a  right  of  duwer  in  tbe  remaining  fourth  ' 
tomakeaChristmaspreeentof  $1,000.  At  ber  of  the  r^  estate,  and  her  distributive  share 
leqneet  Mr.  StlAneiy  sent  her  tbe  money  foi  in  tbe  personalty.  She  thereupon,  to  avoid 
that  pnnoae.  It  appears  also  that  Mts.Stick-  any  liUgation  over  the  property  with  the 
D^ieceived  from  htm  at  different  timeschecks,  relatives  of  her  husband,  offered  lo  recognize 
amouothiK  to  (800,  No  other  mm  except  the  claims  of  the  Infant  children  of  the  de- 
tbeae  ia  uown  to  bare  been  paid  by  bim  to  ceased  brother,  and  to  make  reasonable  com- 
htf  of  the  means  abe  received  from  ber  father,  pensation  to  tbe  adult  children,  provided  they 
Tbe  whole  went  Into  his  bonds  under  direc-  would  execute  a  release  to  her  of  their  claims, 
tlona,  and  with  tbe  understanding,  as  ahe  as-  The  adults  declined  to  execute  such  a  release 
aerta,  that  It  was  to  be  invested  by  him  for  her  upon  those  terms,  and  tbe  infants  were  in- 
beneflt  and  in  her  name.  When  she  wanted  competent  todo  so.  Mrs.  Stickney  accordine- 
the  fl,000  mentioned,  she  wrote  to  him  tbe  ly  filed  the  present  bill  against  the  four  chu- 
following  letter :  dren  to  determine  tbe  controveisy,  and  the 
•'n^f^Km-ttR  1H7Q  justlce  of  her  claim  to  be  paid  out  of  the  es- 

"Dbab  Wn.!..  T  wish  'WWtohave  iLOM  ^^  "^  '"«"  husband  aa  its  creditor,  the  amount 

r.t,h^iyL^\:J.^t^l\.%^Jif}'^  received  by  him  from  ber  separate  property. 

wiSl^^^h^l  r™  5hl  .t«™.^rf^;  after  deducing  the  $1,600  mratlon^,  which 

Sr^^lt^rr.  .Tt  v'   '^^  til  she  bad  receivtd  from  him. 

Ulanceinv^in  my   name,  as  I  have  asked       ,j^    ^^    children  answeied  the  bill  deny- 

LV.S.^,r™"^'''*'""""'^^".'!^:«^J"'°  Ing  the  equities Tlaimed,^  pleading  tfie 

my  Inheritance.  "Jkakmik.  g  s^^^^  opLimltations  agiinst  tbS»-  assertion. 

Hie  evidence  that   Mrs.   Stickney  expected  The  minor  children,   by   their  guardians  ad 

that  her  husband  wonld  invest  her  money  for  Mem,  also  answered  the  bill,  claiming  such  In- 

her  beneflt  In  her  name,  and  that  he  understood  terest  in  the  premises  as  they  migbt  be  entitled 

that  to  make  nch  Investment  was  his  dutv,  to,  and  aubmltting  themselves  Lo  the  protection 

conalata  not  merely  In  her  declarations,  but  m  of  tbe  court. 

theaUtemento  of  Btlckney  himself,  made  at       In  October,  1882,  on  motion  of  tbe  complain- 

difterent  Hmesto  portiei  with  whom  he  waadeal-  ant,  and  with  the  consent  of  the  solicitors  of 

ui  D.  et.  u\ 
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the  sdult  defendantB  and  of  the  guardians  ad 
litem  of  Uke  Infant  defendants,  Oie  case  was 
Tefcrred  to  the  auditor  of  the  court  to  Bscertaln 
and  report,  upon  the  evidence  to  be  produced 
before  him,  among  other  tbinn,  vhether  the 
romplaiDBDt  waa  a  creditor  of  or  entitled  to 
repayment  out  of  the  estate  of  her  deceased 
husband,  and.  If  so,  to  what  amount,  liberty 
being  elveii  to  stale  any  special  circumstances. 
Much  leatimony  was  taken  by  the  auditor, 
and  the  books  of  account  of  the  executors  of 
the  estate  of  Amos  Kendall  and  also  of  William 
Btickney  were  produced  before  him.  He  re- 
ported uiBt  the  proceeds  of  the  estate  of  Amoi 
Kendall  wbicb  came  into  the  hands  of  bis  ei- 
ecutors  nere  from  time  to  time  divided  among 
the  legatees,  and  upon  the  receipts  of  the  com- 
plainant to  the  executors  her  share  was  deliv- 
ered to  her  husband,  who  used  end  invested 
the  aune  In  his  own  name  without  the  knowl- 
edge of  the  complainant  and  In  cootniveotlou 
of  her  express  olrectlons;  that  the  books  of 
Wililam  Btlckn^,  deceased,  Aowed  In  moat 
Instance*  the  specific  use  made  bv  him  of  the 
monevs  which  were  the  share  of  the  complain- 
ut,  derived  from  her  father'a  estate;  that  the 
complainant  never  assented  to  or  acquiesced  In 
the  use  or  Investment  of  the  piopertj  by  her 
husband  in  his  own  name;  tbat  she  luionded  to 
retain  the  apparent  as  well  as  the  real  owner- 
snip,  the  nominal  as  well  as  the  equitable  right; 
and  tbat  he  considered  blmseU  as  her  tnisiee 
aikd  proclaimed  bimself  as  such.  The  auditor, 
in  applying  the  Act  of  Congress  passed  on  the 
lOth  of  April,  1B6Q,  commonly  known  as  the 
Harried  Woman's  Act,  to  the  facta  of  the  case, 
held  that  Mr.  Stlcbney  received  the  moneys  as 
her  agent  and  trustee,  and  was  liable  to  ac- 
count to  her  as  sucb,  and  tbat  no  appropriation 
or  investment  by  him  without  authority  from 
her  relieved  him  from  such  accountability. 
He  reported  also  tbat  the  amount  which  irfr. 
lAvo-i     Btdckoey  bad  received  of  the  moneys  belonging 

I*"*!       ,-  !,„  frnm  her  foIlisT-B  ealats  wbs  »70  071  IB 


and  found  a  balance  due  her  of  178,871.18. 

e  of  Ltmitatloni, 
which  was  urged  hv  the  defendant  in  bar  of 


To  the  plea  of  the  Blatute  of  Ltmitatlons 


the  complainant's  claim,  the  auditor  replied 
tbat  there  were  several  answers:  firil,  the  com- 
plainant's disability  by  reason  of  her  coverture; 
mcond,  the  character  of  tbe  indebtedness,  which 
had  Its  origin  in  a  relation  of  tnist;  and  thinl, 
that  not  until  the  death  of  her  husband  did  sbe 
discover  that  her  property  was  not  invested  or 
held  in  her  own  name.    He  therefore  reported 
vas  a  creditor  and  entl- 
)f  tbe  estate  of  her  de- 
iiDount  found  (o  be  due 
red  by  him  whlck  came 
f  her  father, 
in  to  thia  report,  which 
term  of  tbe  court  and 
e  was  entered  tbereon 
[lat  William  Btickn^, 
r  Indebted  to  ber  at  the 
he  sum  of  t7e,871.IB; 
1  been  pidd  or  satlsfled: 
>f  tbe  peraooal  estate  of 
ia  was  entitled,  in  the 
Imlniitration,  to  devote 


and  each  of  them,  the 


un distributed  balance  of  the  penoual  estate  Id 
her  hands,  asccrinlned  by  tne  report  of  the 
auditor  to  be  tS3,2G2.08;  that  she  be  permitted 
to  withdraw  from  the  register  of  the  court 

$3,860.26,  previously  paid  hito  It  by  ber,  after 
eductlng  the  clerk's  fees;  and  that  the  rest 
estate  of  the  said  William  Stickney  at  the  time 
of  bis  death,  or  so  much  thereof  as  might  be 
necessary,  be  ao\A  for  the  psTmenl  of  the  com- 
mutation of  her  dower  th^n  and  the  balance 
of  tald  Indebtedneas.  On  appeal  to  tbe  court 
in  general  term  this  decree  was  afflnned.  To 
review  tbat  decree  the  tsase  Is  brought  by  ap- 
peal here.  The  eicepUons  to  the  auditoPa  re- 
port calling  for  consideration  are  founded  upon 
two  grounds:  one,  the  supposed  incompetency 
of  the  complainant  to  testify  as  to  directions 
given  to  her  husband  to  Invest  moneys  of  ber 
separate  estate  for  her  benefit  and  in  ber  name: 
and  the  other,  the  supposed  conclnalveneei  of 
the  presumption  that  moneyi  belonging  to  the 
separate  estate  of  tbe  wife,  when  she  allowa 
ber  hnaband  to  use  them,  become  gifts  to  him. 
The  general  rule  of  the  common  law  is  that 
neither  husband  nor  wife  ie  adtnlssible  aa  ■ 
witness  for  or  against  each  other  In  any  caae, 
civU  or  crlmlnar.  Tbls  exclusion,  as  Oreen- 
leaf  says,  Is  founded  partly  upon  the  Identity 
of  tbeir  legal  rishia  and  interests  and  partly  oa 
principles  of  piiDlIc  policy,  that  tbe  confideuM 
existing  hetween  them  anall  he  tecredly  pro- 
tected and  cberisbed  to  tbe  utmoet  extent,  ae 
being  essential  to  the  hapidneas  of  (odal  life. 
But  thia  doctrine  has  been  modified  In  aeretnl 
Stales,  In  many  particulars,  by  direct  leglala- 
tlon  upon  tbe  sul^)ec(,  such  aa  that  neither  hua- 
band  nor  wife  shall  be  compellable  to  disclose 
any  communication  made  to  bim  or  her  during 
the  marriage,  as  In  New  York.  A  voluntary 
statement  is  receivable  under  sucb  a  statnt^ 
Sotithwiek  v.  Southwick,  2  Bweeny,  284.  la 
aome  States  the  statutes  Include  oiily  privat* 
converaalions  in  tbe  privilege,  but  not  such  aa 
lake  place  in  ibe  presence  of  otuers.  Fbg  r. 
GvyTton,  181  Mass.  81.  The  Revised  Btatutea 
of  tbe  United  States  relating  to  the  District  of 
ColumblB,  on  the  subject  of  wltnesaee,  provlds 
as  follows: 

"  Sec  876.  On  the  trial  of  any  issue  Joined, 
or  of  any  matter  or  quention,  or  on  any  inonlry 
arising  In  any  suit,  action  or  other  proceealng. 
Id  any  court  of  justice  in  the  District,  or  before 
any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive  and  examlntt 
evidence  within  the  District,  the  parties  there- 
to, and  the  persons  In  whose  hebalf  any  sucb 
action  or  proceeding  may  be  brought  or  de- 
fended, and  all  persons  interested  in  the  same, 
shall,  except  as  provided  In  the  following  aeo 
tion,  be  competent  and  compellable  to  givB 
evidence,  either  viva  wet  or  by  depoeilioa, 
according  to  the  practice  of  the  ?ourt,  on  behalf 
of  any  oi  the  parties  to  Uie  action  or  other  pro- 

"  Bee  877.  Nothing  In  the  preceding  lectioB 
shall  render  any  peraoii  who  is  chaiged  with 
an  offense  In  any  criminal  proceeding  compe- 
tent or  compelMble  to  give  evidence  for  oi 
-—'---  himself;  ot  render  any  person  compel* 


against  hi 
labletoa 


nate  hlmeelf ;  tn  render  a  husband  competent 
or  compellable  lo  give  evidence  for  or  agaluat 

ISI  u.  s. 
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t  bb  wife,  or  %  wife  competent  or  compellable  to 
gi¥e  evidence  for  or  against  bcr  husband,  in 
•Dj  criminal  proceeding  or  in  any  proceeding 
instituted  in  consequence  of  adultery;  norsbafi 
I  hufhand  be  compeUable  to  disclose  any  com- 
mmication  made  to  bim  by  bis  wife  during 
the  marriage,  nor  sball  a  wife  be  compellable 
to  discloee  any  communication  made  to  ber  by 
her  husband  during  the  marriage." 

These  proviaiona  dispose  of  the  objection  of 
cooDseL  Mra.  Stickney  was  at  liberty,  though 
not  oompellaUe  to  state  the  directions  given  by 
kr  to  her  husband  respecting  the  investment 
dher  money.  And  without  this  qualification 
d  the  rule  <h  the  common  law  we  are  inclined 
to  think  that  the  changed  law  respecting  her 
aepsnte  property,  created  by  the  Married  Wo- 
man's Act  of  April  10, 1860,  (chap.  28. 16  Stat 
atL,4S)  woula  require  for  its  successful  en- 
fdroement  some  modification  of  the  common- 
law  role  as  to  a  husband  or  wife  being  a  wit- 
KM  where  a  controversy  arises  between  them 
rdsting  to  the  diaposition  of  her  separate  per- 
aoDsl  property.  That  properQr  no  longer,  aa  at 
conmioo  mw,  vests  in  her  husband  by  the  mar- 
nsge.   That  Act  provides  as  follows: 

''See.  1  That,  in  the  District  of  Cohimbia, 
the  ri^t  of  any  married  woman  to  any  prop- 
flrtj,  personal  or  teal,  belonging  to  ber  at  the 
thne  of  msrriage,  or  acquired  during  marriage 
ia  anv  other  way  than  by  gift  or  convey- 
snoe  from  her  huM)and,  shall  be  as  absolute  as 
if  die  were  feme  «oI«,  and  shall  not  be  subject 
to  the  disposal  of  ber  husband,  nor  be  liable  for 
Ui  debts:  but  such  married  woman  may  con- 
ley,  devise,  and  bequeath  the  same,  or  any  in- 
terert  therdn.  fai  the  same  manner  and  with 
Kkeeibct  as  n  she  were  unmarried. 

"Sec.  2.  That  any  married  woman  may  con- 
tract,  and  sue  and  be  sued,  in  her  own  name, 
is  all  matters  having  relation  to  her  sole  and 
leptnte  property  in  the  same  manner  as  if  she 
were  onmarried;  but  neither  her  husband  nor 
hii  property  shall  be  bound  by  any  such  con- 
tTMt  oor  liable  for  any  recovery  against  her  in 
isy  such  suit,  but  judgment  may  be  enforced 
^  execution  against  her  sole  and  separate  es- 
tate hi  the  aame  manner  as  if  she  were  sole." 

So  fsr  as  her  separate  property  is  concerned, 
gi  a  manied  woman  thus  becomes  as  absolute 
owner  as  though  she  were  unmarried,  and  it 
wonld  aeem  should  also  have  the  same  protec- 
tioD,  throagfa  her  own  evidence,  as  a  feme  sole. 
We  do  not  think,  therefore,  that  the  exception 
o(  Oe  defendants  is  well  taken.  With  the  testi- 
aoQj  of  Mrs.  Stickney,  corroborated  as  it  id  in 
nany  particulars  by  statements  of  others  and 
by  the  Dooka  of  ber  husband  and  those  of  the 
execat(»t  of  the  estate  of  Amos  Kendall,  there 
€*■  be  DO  serions  contention  as  to  the  correct- 
>Oi  of  the  conclusions  reached  hy  the  auditor 
H  to  matters  of  fact  involved,  upon  the  evi- 
^o^  presented  to  him. 

This  view  of  the  admissibility  of  Mrs.  Stick- 
^1  testimony  dispoaes  also  of  the  supposed 
pemmptioQ  sriafang  from  her  allowing  her  bus- 
DiBd  to  use  the  moneys  of  her  Separate  estate, 
lyihe  faitended  them  as  a  gift  to  him.  Any 
P*|mDption  of  that  kind,  if  it  would  otherwise 
wiefai  the  case,  waa  entirely  rebutted  by  her 
tcpmted  and  expre«  directions  to  invest  the 
"^^i^yi  for  her  benefit  In  her  '^wn  name 
UH1.8. 


But  we  are  of  opinion  that,  in  tlie  absence  of 
her  testimony,  there  would  be  nopresumption, 
since  the  passa^  of  the  Married  Woman's  Act, 
that  she  intended  to  give  to  ber  husband  the 
moneys  she  placed  in  his  bands,  any  more  than 
a  gift  would  be  inferred  from  a  tnird  person 
who  in  like  manner  deposited  money  with  him. 
If  there  be  no  proof  of  indebtedness  to  the 
party  receiving  tiie  moneys,  the  presumption 
would  naturally  be  that  they  were  placed  with 
with  bim  to  be  held  subject  to  the  order  of  the 
other  party,  or  to  be  invested  for  the  latter^s 
benefit.  We  think  that  whenever  a  buslmnd 
acquires  possession  of  the  separate  property  of 
his  wife,  whether  with  or  without  her  consent, 
he  must  be  deemed  to  hold  it  in  trust  for  her 
benefit,  in  the  absence  of  any  direct  evidence 
that  she  intended  to  make  a  gift  of  it  to  bim. 
In  OrabiU  v.  Moyer,  45  Pa.  683,  the  Supreme 
Court  of  Pennsylvania,  in  speaking  of  the  ef- 
fect of  an  Act  of  that  State,  passed  on  the  11th 
of  April,  1848.  containing  provisions  similar  to 
the  Mairied  Woman's  Act  of  the  District  of 
Columbia,  said:  "  When  the  Act  of  Assembly 
declares,  as  it  does,  that  all  property,  real,  per- 
sonal, and  mixed,  which  shall  accrue  to  any 
married  woman  during  coverture,  by  wiO,  de- 
scent, deed  of  conveyance,  or  otherwise,  shall 
be  owned,  used,  and  enjoyed  by  such  married 
woman,  as  her  own  separate  property;  when 
the  leading  purpose  of  the  Act  is  to  protect  the 
wife's  estate  by  excluding  the  husband,  it  is  im- 
possible for  us  to  declare  that  the  mere  posses- 
sion of  it  by  the  husband  is  proof  that  the  title 
has  passed  from  the  wife  to  him.  After  it  has 
been  shown,  as  it  was  in  this  case,  that  the 
proper^  accrued  to  the  wife  by  descent  from 
ner  father's  and  brother's  estates,  the  presump- 
tion necessarily  is  that  it  continued  ners.  In 
such  a  case  it  Des  upon  one  who  asserts  it  to  be 
the  property  of  the  i^usband  to  prove  a  trans- 
misnon  of  the  title,  either  by  gift  or  contract 
•  for  value,  for  the  law  does  not  transmit  it  with- 
j  out  the  act  of  the  parties.  If  mere  possession 
were  sufScient  evidence  of  a  idf t,  tne  Act  of 
;  1848  would  be  useless  to  the  wue.  Nothing  is 
more  easy  than  for  the  husband  to  obtain  }>os- 
session,  even  against  the  consent  of  the  wife. 
And  where  he  obtains  it  with  her  consent,  it 
can  be  at  most  but  slight  evidence  of  a  gift." 
The  case  of  Bergej/$  Appeal,  60  Pa.  408,  cited 
by  the  auditor  in  his  report,  is  in  point  here, 
liergey  received  money  beldnging  to  his  wife, 
bdng  her  patrimonial  portion,  in  her  presence, 
and  Doth  united  In  a  receipt  for  it.  Not  a 
word  was  spoken  by  the  wife  when  her  bus- 
band  took  up  the  money  to  count  it,  and  put  it 
in  his  pocket;  nor  was  a  word  ever  heard  aft- 
erwards to  the  effect  that  the  wife  bad  made 
a  gift  of  it  The  husband  appropriated  it  to 
the  purchase  of  a  farm,  and  the  supreme  court 
of  the  State  held  that  no  inference  could  arise 
of  a  gift  from  the  transaction  as  detailed,  ob- 
serving that  "  She  was  not  bound  to  attempt  a 
rescue  of  it  from  him,  or  proclaim  that  it  was 
not  a  gift.  She  might  rest  on  the  idea  that  his 
rraeipt,  in  her  presence,  was  with  the  intent  to 
take  care  of  it  for  her.  In  JofinsUm  t.  John- 
iUm,  7  Casey,  450.  this  court  said,  in  a  case  of 
the  nature  of  this,  'As  the  law  made  it  (tbe> 
money)  hers,  it  presumes  it  to  have  been  received 
for  her  by  her  nusband.'  That  case  contrasts 
the  presumptions  arising  from  the  receipt  of 
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period,  the  pnBumptton  is  that  h«  bos  i 
[S40]      ft  undw  ud  bj  vlitue  of  bU  m>rit»lp< 


for  bet '  Bole  uid  Beparate  uw.'  "  And  again: 
"  If  It  waa  not  a  gift,  tbe  busband  was  a  tnia- 
IM  for  hlB  wife,  and  wbetber  he  kept  the  monef 
in  Ilia  pocket  or  put  ft  into  real  estate  which  be 
bad  purcbaaed,  honestj  required  that  be  should 
Bccotint  to  lier  for  it  He  could  be  compelled 
to  do  «o  in  equl^." 

Tbera  are  deoaloiu  of  courts  of  some  of  tbe 
other  States,  boidliiK  that  a  presumpdon  arises 
of  a  gift  bom  the  wife  to  tbe  husbHod  of 
moneys  placed  by  ber  in  his  haods,  unless  an 
express  promise  Is  made  liy  him  at  the  time 
that  he  will  account  lo  her  for  them  or  Invest 
them  for  iter  beoeSt.  But  the  decisions^  we 
bavedl^  are  more  Id  accordance,  we  think, 
irlth  the  stdrit  and  purpose  of  tbe  Harried 
Woman's  Act,  and  oniy  by  conformity  with 
tham  can  it  be  fully  carried  out.  Here  there 
are  do  creditors  alleging  that  they  gave  credit 
to  the  deceased  upon  liu  supposed  ownership 
of  the  property  standing  i°  bis  name,  or  any 
other  circumstance  calUDg  for  any  qualifica- 
tion of  the  widow's  right  lo  claim  an  applica- 
tion of  that  property  to  the  payment  of  llie 
moneys  by  whldt  It  was  acquired,  received 
from  her  to  be  invested  for  her  beneflt,  and  In 
tier  name. 

Decree  nfflmud. 


W.   W.  ORBHORE,  iV-  *»  *»■■. 


B  reoord  that  antttlM  the  paitj  to  a 

L  If  a  suit  SDtered  upon  tbe  docket  of  a  Cliiralt 
Court  la  romoved  waa  never.  In  law,  lemored 
from  tbe  state  oonrt,  no  ameiidmeot  of  the  iea> 
ord,  made  In  the  tormer,  oaa  alleot  the  joiis- 
dloUon  of  the  Utter,  or  put  the  cue  ilgbUuBj  on 
the  docket  of  the  Ciroult  Court. 
,  No  amendment  of  the  reoord  can  be  made  Id 
tbe  Oroiilt  Court  to  show  that  (te  ease  waa  a 
proper  one  to  have  been  removed  from  the  itata 

■*  [No.  B78.] 

Arfftitd  April  e4, 18S9.   DtetdeS  Xof  IS,  OSS. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  Kentucky. 

On  motion  Id  iKbalf  of  the  railway  company 
that  the  Judgment  of  reversal  herein  be  so 
framed  as  to  omit  therefrom  an  abaolute  direc- 
tion to  the  circuit  court  to  remand  the  cause  to 
the  stale  court  in  order  that  the  defendaot  may 
take  steps  in  the  circuit  court,  or  in  the  state 
court,  for  tbe  correction  and  ameDdment  of  the 
petition  tor  removal,  and  of  the  record  and 
proceedlDgs,  so  that  they  shall  show  that  the 

ise  was  removable  from  the  state  court    M»- 

an  denied. 

Tbe  facts  aie  atated  In  the  opiniou. 

Mutn.   Wm.   M.   Samieu  and  IiKwrene* 

[axwell,  Jr.,  for  defendant  In  error. 

MtMTt.  John  H»aoB  Brown,  AUt.  P. 
Humphry  and  Oeorge  M.  Davie  tor  plalntltf  in 


Stmmai  of  ea$e  from  ttate  to  federal  court— 
tehat petition  mvit  ■'—  ■"    "'       '-" 


taeoort  is  not  bound  to  surrender  Uaiu- 

jid  of  anilt  on  apeUtloa  (orlia  ramoral 

Into  the  CIreult  Court  until  a  case  has  bee: 
wbl^  on  lla  Mce,  ^ows  that  the  petllioDi 
risht  to  the  tranafer. 
S.   The  laereflllnBOt  a  petnion  for  the  removal  of 
aanltwhioh  tsDOt "*    " " "■  * 


onetbac  eiaj  be  lemoved;  and  the  petition  muat 
■how  a  rlsbt  In  tbe  petitioner  to  demand  the  re- 

«.  A  caae  Is  not  In  law,  removed  from  tbe  slate 
court  upon  tbe  ground  that  It  Involvn  a  contro- 
versy between  idtlsens  ol  dUteiwit  StaUa,  unlem 


[The  argument  of  this  case  _  _  .  .._ 
April  S4th,  1889,  by  Mr.  Brown  forplalntifl  la 
error.  Upon  attention  being  called  to  the  fact 
that  the  record  did  not  show  tbe  cidzenahip  of 
the  [wties  and  for  that  reason  did  not  show 
that  tbe  cause  was  removable,  the  court  d9- 
clined  to  hear  further  argument  and  entered 
judinnentof  reveraal  and  remanded  tbe  caae 
with  directions  that  It  be  sent  back  to  the  stala 
court  On  the  next  day,  April  2Stb,  188B.  Uw 
motion  to  modify  the  Judgment,  as  above  meo- 
liooed  was  submitted  by  Mr,  MaxwiU  in  sui^ 
port  of  tbe  motion  and  Mr.  Brown  in  opposi- 
tion.   Ed.] 

Mr.  JtuUee  Hnj-lnn  dellreied  the  opioloa 
of  the  court: 

This  action  waa  brought  br  the  plalntlS  in 
error,  who  waa  the  puinUtf  below,  in  ttw 
Louisville  (Kentucky)  Law  and  Equity  Court, 
against  the  Ohio  and  Misslsrippt  Railway  Com- 
pany, to  recover  damages  for  personal  inliiriea 
alleged  to  bare  been  sustained  by  him,  while  n 
passenger  upon  tlie  road  of  that  company,  bj 
reason  of  the  wlllf  n1  neglect  of  thoae  by  whom 
It  was  operated.  The  company,  oo  the  S4th  of 
November,  1BS4,  filed  its  petldon.  accompa- 
nied by  bond  in  proper  form,  for  the  removal 
of  the  case  upon  the  ground  of  the  diverse 
citizenship  of  the  parties,  Into  the  Circuit  Court 
of  the  United  Stales  for  tbe  DUtrict  of  Ken- 
tuckr.  Thereupon  an  order  was  made  by  the 
•■  ■        further. 

eCircoit 
Ited  in  a 
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At  the  rnnmeiil  In  tills  ooart  at  the  present 
term,  gttBBtton  was  called  to  the  fact  that  the 
reoosd  did  not  snffldentlj  show  the  citizenship 
of  the  parties  at  the  commencement  of  the  ac- 
tion, IB  if«n  as  at  the  time  of  the  application 
forremoraL  8teven$^.  MehoU,  180  U.  8.  880 
[S8: 114].  Upon  Ihis  ground  an  order  was 
entered  revmlng  the  Indgment  of  the  Circnlt 
Court  and  remanding  the  cause,  with  directions 
tint  it  be  sent  beck  to  the  state  court.  The 
CMS  ii  Bnin  before  us  upon  a  motion  in  behalf 
of  the  rulway  company,  that  the  ludgment  of 
rerensl  be  so  framed  as  to  omit  there^m  an 
tbnhite  diiecdon  to  the  Circuit  Court  to  re- 
DSDd  tibe  cause  to  the  state  court,  to  the  end 
that  the  defendant  may  take  steps  for  the  oor- 
lectkm  and  amendment  of  the  petition  for  re- 
moral,  and  of  the  record  and  proceedings  in 
tint  behalf. 

It  k  conceded  that  the  record  does  not  show 
sfDniiatiYdy  the  citizenship  of  the  parties  at 
the  commencement  of  the  action  in  the  state 
oooit,  and  that  the  judgmeol^  lor  that  reason, 
DoA  be  rovci'scd. 

Upon  the  filing  by  either  party,  or  by  any 
oae  a  mote  of  the  plaintiffs  or  defendants, 
"mt^led  to  remove  any  suit"  mentioned  in  the 
fim  or  second  sectiotas  of  the  Act  of  March  8, 
187$  (18  Stat,  at  L.  470),  of  the  petition  and 
bond  reqoired  by  its  thud  section,  "it  shall 
tim  be  the  duty  of  the  state  court  to  accept 
ttid  petition  and  bond,  and  proceed  no  further 
la  meh  suit"    The  effect  ox  fllins  the  required 
petition  and  bond  in  a  remoYalMe  case  is,  as 
taid  io  New  OHeans,  M.  d  T.  B.  Co,  y.  Mistis- 
mppi,  108  U.  6.  186,  141  [86:  06,  08],  that  the 
•ute  court  is  thereafter  "without  Jurisdiction" 
to  proceed  farther  in  the  suit;  or  in  Baltimore  A 
O.R.Cif.Y,KMmU,  104  U.  8. 5, 14  [86: 648, 6^, 
iSi  netful  Jurisdiction-  comes  to  *'  an  end,"  or 
is  Kathfuu  SieamMp  Oo,  y.  Tugman^  106  U. 
&  118,  m  [27: 87,  80],  "upon  the  filing,  there- 
tee,  of  the  petition  and  bond— the  smt  being 
Rmorable  imder  the  statute— the  Jurisdiction 
of  the  slate  court  absolutely  ceased,  and  that 
of  the  Circuit  Court  of  the  United  States  im- 
Bediitdy  attached."    It  has  also  been   re- 
peatedly held,  oarticularly  in  BtCTie  y.  South 
CMt'M,  117 IL  8.  480,  ^  [80:  062],  foUow- 
Nt  nbstantially  Baitimare  A  0.  B.   Oo.  y. 
Mali,  that  "A  state  court  is  not  bound  to  sur- 
RBder  its  Jurisdiction  of  the  suit  on  a  petition 
for  roDoval  until  a  case  has  been  made  which 
on  its  face  shows  that  the  petitioner  has  a  right 
to  the  transfer;"  and  that  "The  mere  filhie  of 
i  petition  for  the  remoyal  of  a  suit,  which  is 
no(  removable,  does  not  work  a  transfer.    To 
icoompUsh  thk  the  suit  must  be  one  that  may 
be  lemoyed,  and  the  petition  must  show  a 
^^M  in  the  petitioner  to  demand  the  remoyaL 
Toil  being  made  to  appear  on  the  record,  and 
tbe  Deceasaiy  security  iiaying  been  giyen,  the 
power  of  the  state  court  in  uie  case  ends,  and 
that  of  the  Circuit  Court  begins."    These  de- 
oadaoB  were  in  line  with  Fnctnix  In$.  Co,  y. 
Mtner.^V.  8.  188,  185 J24:  4271.  arising 
^mder  the  Judiciary  Act  of  17»0,  in  which  it  was 
Md  that  a  "petition  for  removal  when  filed 
^^ccomes  a  part  of  the  record  In  the  cause;"  that 
|he  party  seeking  tiie  removal  should   state 
'  ws  which,  ta&n  in  connection  with  sudi  as 
wttdy  appear,  entitle  bim  to  transfer;"  and 
that,  *if  he  UOb  in  this,  he  has  not,  in  law, 
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shown  to  the  court  that  it  cannot  'proceed  fur- 
ther with  the  cause.' " 

It  thus  appears  that  a  case  is  not,  in  law,  re- 
moved from  the  state  court,  upon  the  ground 
that  it  involves  a  controvert  between  otizena 
of  different  States,  unless,  at  the  time  the  appli- 
cation for  removal  is  maae,  the  record,  upon  its 
face,  shows  it  to  be  one  that  is  removable. 
We  say,  upon  its  face,  because  "The  state  court 
is  only  at  liberty  to  inquire  whether,  on  the 
face  of  the  recora,  a  case  has  been  made  which 
requires  it  to  proceed  no  further;"  and  "All 
issues  of  fact  made  upon  the  petition  for  re- 
moval must  be  tried  in  the  Circuit  Court." 
BtoM  v.  South  Carolina,  117X7.  8. 480,  <:32[28: 
062];  Oareon  y.  Hyatt,  118  U.  8.  270.  287  [80: 
167, 160].  If  the  case  be  not  removed,  the  Ju- 
risdiction of  the  state  court  remains  unaffected; 
and,  under  the  Act  of  Congress,  the  Jurisdic- 
tion of  the  federal  court  comd  not  attach  until 
it  becomes  the  du^  of  the  state  court  to  pro- 
ceed no  further.  No  such  duty  arises  unless  a 
case  is  made  by  the  record  that  entitles  the 
party  to  a  removal. 

All  this  is  made  entirely  dear  by  the  express 
requirement  of  the  Act  of  1875  that  the  (Hr- 
cmt  Court  shall  remand  "to  the  court  from 
which  it  was  remoyed"  any  cause  brou  ffht  from 
that  court,  whenever  it  appears  that  it  is  not 
one  of  which  the  federal  court  can  properly 
take  cognizance.  Cameron  v.  Ebdffee,  127  U.  8. 
822,  826  [82: 1821.  If  a  suit  entered  upon  the 
docket  of  a  circuit  court  as  removed  upon  the 
ground  of  the  diverse  dtizenshtoof  the  parties, 
was  never,  in  law,  removed  from  the  state 
court,  no  amendment  of  the  record  made  in 
the  former  could  affect  the  lurisdiction  of  the 
latter  or  put  the  case  rightfiuly  on  the  docket 
of  the  Circuit  Court  as  of  the  date  when  it  was 
there  docketed;  for  the  only  mode  provided  in 
the  Act  of  Congress  by  which  the  Jurisdiction 
of  the  state  court  of  a  controversy  between  dti- 
zens  of  different  States  can  be  devested  is  by 
presenting  a  petition  and  bond  in  that  court 
lowing,  in  connection  with  the  record,  a  case 
that  to  removable.  The  present  motion,  in  ef- 
fect, ia  that  such  amendment  of  the  record  may 
be  made  in  the  Circuit  Court  as  will  show  that 
this  case  migTU  have  been  removed  from  the 
state  court,  not  that,  in  law,  it  has  ever  been  so 
removed. 

This  question  was  before  us  at  the  present 
term  in  Stetene  v.  NichoU,  above  cited,  which 
was  brought  in  a  state  court,  and  tried  in  a 
Circuit  Court  of  the  United  States  as  one  in- 
volving a  controversy  between  ctizens  of  dif- 
ferent States,  and,  therefore,  removable  from 
the  state  court.  But  as  liie  record  did  not  show 
that  it  was  a  removable  case,  the  judgment  was 
revened,  with  directions  to  send  the  case  back 
to  the  state  court.  It  is  proper  to  sav  that  the 
question  was  there  fully  considered,  although  it 
was  not  deemed  necessary  to  state  the  reasons 
for  the  conclusion  then  reached.  The  present 
motion,  bringing  that  question  distinctly  before 
us,  seemed  to  require  that  the  reasons  for  our 
conclusion  be  stated  with  fullness,  especially 
because  inadvertent  language  in  some  previous 
cases  is  interpreted  as  announcing  different 
views  from  those  now  expressed. 

The  motion  to  mod^  the  order  ^f  revereal 
heretofore  made  ie  demed. 
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W.  N.  COLER,  JR.,  Tif.  in  Err., 

THE  CITY  OP  CLEBURNE. 

<8ee  &  OL  fieporter^  ed.  IflMIBb) 

Municipal  hondt,  tignatwrM  thereto  ^regittrjf 
hy  eomptroOer^-etatemini,  by  wham  furnished 
^bona  fide  fmrehaeere  ^  antedated  bonds, 
when  void— false  date,  e^iwOent  to  a  false 
signature. 

L  When  the  stetnte  lyrorldee  that  the  bonds  of  a 
oitjaball  be  alffned  by  the  mayor,  tiiey  must  be 
tlgned  hf  the  person  who  is  mayor  of  the  olty 
when  th^  are  signed  and  not  by  any  other  per- 
son; and  the  dty  council  cannot  authorise  them 
to  be  slffned  by  another  person. 

I.  Where  the  statute  proTldes  that  it  shall  be  the 
duty  of  the  mayor,  whenever  any  bonds  are  is- 
sued, to  forward  them  to  the  oomptroUer  of  public 
accounts  of  the  State  for  registry,  the  comptrol- 
ler can  recetre  them  lawfully  for  registry  only 
from  such  mayor. 

H  Where  it  is,  by  statute,  made  the  duty  of  the 
ssme  mayor,  and  not  that  of  any  other  person,  at 
the  time  of  formundlnir  the  bonds  to  the  comptrol- 
ler for  resifftaration,  to  furnish  him  with  the  state- 
meotspedfled  in  the  statute,  no  other  person  than 
such  mayor  can  furnish  the  comptroller  with  such 
statement 

4.  Bven  honajlde  purchasers  of  municipal  bonds 
must  take  the  risk  of  the  ofBdal  character  of 
those  who  execute  them. 

ft.  Whece  the  bonds  were  not  signed  by  an  olllcer 
who  was  in  office  when  they  were  signed,  but  by 
a  person  who  wts  in  office  on  the  antedated  dsy^ 
on  which  they  bore  date,  and  who  wts  when  he 
signed  them  a  private  cttftssn,  they  are  not  valid. 

H  A  publlo  agent  cannot  bind  nai  principal  under 
powers  that  have  been  taken  away,  by  simply  an- 
tedalinf  his  contraota.  Under  such  droumstan- 
ces,  a  false  date  is  equivalent  to  a  false  signature; 
and  the  public,  in  the  absence  of  any  ratifloation 
of  Its  own,  is  no  more  estopped  by  the  one  than 
it  would  be  by  the  other. 

[No.  728.] 

Submitted  Jan,  S,  J889,  Decided  May  IS,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  Diftrict  of  Texas, 
to  review  a  Judgment  in  favor  of  defendant  in 
an  action  to  recover  on  coupons  of  municipal 
bonds.    Aflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W«  8.  Hemdon*  for  plaintiff  in  error: 

Plsintifl,  being  a  bona  fide  bolder,  was  not  re- 
quired  to  look  b^ond  the  recitals  m  the  bond 
and  the  legislative  enactments  giving  the  power 
to  issue  them. 

If  at  tbe  date  of  the  bond  it  was  authorised 
by  law  and  appears  to  have  been  properly  is- 
sued in  accordance  with  the  enabling  Acts,  be 
must  recover,  though  there  may  have  been  ir- 
regularity and  even  fraud  or  misconduct  on 
the  part  of  the  agents  who  acted  for  the  dty 
in  uttering  tbem. 

The  bonds  bc«r  date  January  1, 1884.  At 
that  Ume  W.  N.  Hodge  was  the  mayor  of  this 
city,  and  his  signature  appears  upon  the  bonds 
ana  on  the  coupons. 

Weyauwega  v.  AyUng,  09  U.  a  112  (25:  470); 
Wainut  Y.Wade,  108  U.  a  688  (26:  62Q;  Bast 
Lincoln  v.  Datenport,  94  U.  8.  801  (M:  822); 
Clay  Co.  V.  Society  for  Savings,  104  U.  8.  579 


(26:  856);  Moultrie  Co,  v.  JEMdngham  San, 
Bank,  92  U.  8.  681  (28:  681);  Ifauvoo  v.  SiUsr, 
97  U.  8.  889  (24:  1050). 

The  act  of  registration  by  the  comptroller  Is 
a  Judicial  act,  determinea  upon  iniormatioo 
then  in  his  possession. 

The  exercise  of  discretion  by  a  Judicial  offi- 
cer, clothed  with  this  power,  u  not  the  subject 
of  revision  by  another  tribunal.  8uch  power 
having  been  exercised  and  the  bond  registered, 
the  innocent  purchaser  may  rely  upon  such 
Judicial  decision  in  favor  of  the  regularity  and 
validity  of  the  bond. 

Arte.  828,  424,  Rev.  8tat  of  Texas;  Shormam 
Go,  V.  Simonds,  109  U.  a  785  (27: 1098);  Ai^ 
derson  Co.  v.  Beat,  118  U.  8.  227  (28:  966); 
Ooloma  V.  Eaves,  92  U.  8.  484  (28:  579);  Doug- 
las Chr.  BoUes,  94  U.  8.  104  (24:  46);  Mariom 
Co.  v.Olark,  94  U.  8.  278  (24:59). 

Mr,  James  W.  Brown*  for  defendant  io 
error: 

The  registration  of  the  bonds  by  the  comp- 
troller cannot  be  construed  into  a  redtal* 
showing  that  all  of  the  conditions  precedent  to 
their  issue  had  been  complied  with. 

ParUes  buying  municipal  bonds  are  required 
to  take  notice  as  to  whether  or  not  there  is 
power  to  issue  them. 

Anthony  v.  Jaeper  €h.  101  U.  a  698(25: 
1008);  (hden  v.  Daviess  Co.  102  U.  8.  641  (25 
265);  J  Dillon,  Mun.  Corp.  449:  Boone,  Corpb 
44,  298-595;  Louisiana  City  v.  Wood,  102  U. 
294  (26: 158);  Merchants^  Exchange  Nat.  Bank 
V.  Bergen  Co,  115  U.  8.  884  (29:  my,  Buchan- 
an  V.  Litehfleld,  102  U.  8.  276  (26: 188);  Dixon 
Co.  V.  Field,  111  U.  8.  88  (28:  860);  Utehfidd 
V.  BaOm,  114  U.  8.  190  (29:  182);  Independ- 
ent School  Dist.Y.  Stone,  106  U.  8. 188(^:9^ 
Sheboygan  Co.  v.  Parker.TO  U.  a  8  WalL  M 
(18:  W);  Hoffy,  Jasper  Co.  110  U.  8.  58  (28: 
68):  Parkersburg  v.  Brown,  106  U.  8.  487  (27: 
288);  Knox  Co.  v.  AspinwOl,  62  U.  a  21  How. 
589  a6:  208);  Knox  C\  v.  Wallace,  62  U.  8. 
21  How.  546  (16:  211);  Y.  S.  v.  Macon  Co.  W 
U.  a  582  (25:»M).  , 

Mr.  Justice  BlmtcKford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  In  the  Ciroolt 
Court  of  the  United  8tates  for  the  Northern 
District  of  Texas,  by  W.  N.  Coler,  Junior, 
against  the  City  of  Cleburne,  a  municipal  oor» 
poration  of  Texas,  to  recover  on  284  coupons, 
of  $85  each,  amounting  to  88,190,  cut  from  % 
series  of  51  bonds,  of  |l,000  each,  purporting 
to  have  been  executed  and  issued  by  that  cor- 
poration. Tbe  case  was  tried  l^  the  court,  on 
the  written  waiver  of  a  Jury,  ana,  having  heard 
the  evidence,  it  adjudged  that  the  piaintiir 
take  nothing  by  his  suit,  and  that  the  defend- 
ant go  without  day  and  recover  its  costs.  The 
plaintiff  has  brought  a  writ  of  error. 

There  is  no  special  finding  of  facta,  but  thefa 
is  a  bill  of  exceptions,  which,  after  setting 
forth  what  was  proved,  states  that  the  court, 
on  the  pleadings  and  proof,  found  the  kw  for 
the  defendant,  and  rendered  final  Judsment 
for  it  and  aflnlnst  tbe  plaintiff,  for  costs  of  suit 
This  is  a  suffl<toit  special  findinff  of  facts  to 
authorise  us,  under  ft  700  of  the  fievised  Stat- 
utes, to  determine  whether  the  facts  found  are 
sufficient  to  support  the  Judgment. 

The  plaintiff,  in  his  petiUon  and  four  lupple- 
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qnotioa  m  not  tlia  obllgatknu  of  tbe 
Bt,  and  wen  never  executed  uid  de- 
bj  It,  becauM  thev  never  had  any  exi«t- 
tx  to  Jd]7  8,  ISH:  that  the;  were  Derer 
>f  J.  H.  Odell  (wbo  bad,  on  tbe  flrat 
r  In  April.  1884.  been  dul?  elected  to  tbe 
'  wtiyot  of  Mid  dt7  for  a  term  of  two 
md  wia  m  (he  8d  of  July,  1884,  tbe 
qnaliOed  and  actlni;  mayor  of  tbe  cltf}, 
hU  aaOtorltj,  nor  by  anV  pereon  aulhor- 


Uw  to  act  aa  mmt  ol  tbe  dty;  tbat 
lelufled  to  sign  the  same; 
igh  aald  booda  and  ooupona  purpoi 
_.   ._  .__   ^  -   *  jD  Jan 


uni 


alalldmeara 


'  lacs,  to  hiTO  been  executed  on  Janu- 
8B^  and  to  be  ligiwd  bj  the  mayor  of 
.they  wan  In  fact  made  on  tbe  8d  of 
M,  and  sniedated.  and  ilgued  by  one 
Qodke,  a  prime  dtlsen,  bat  fonperly 
of  tha  d^,  whoae  teim  of  offlcu  bad 
In  April,  1884;  tbat  any  reglatt«tion 
bondi  in  the  office  of  tbe  oomptrol- 


irer  forwaided  to  tbe  comptroller  by  tbe 
Odell,  or  "bj  any  poaon  aolborised  by 
So  io;  and  be  oeTer  forwarded  to  tbe 
Dllcr  hia  certificate  abowlng  tbe  values 
>Ie  property,  real  and  penonal.  In  laid 
tbe  year  1S84,  and  never  autborized 
K»  ao  to  do;  and  that  uld  bonds  and 
I  were  never  delivered  by  wld  mayor, 
la  Botbority,  or  bv  any  person  author- 
— '  ~~  mi^or  of  tne  city,  to  tbe  Texas 
a  CJompaii~   —    '  — 


udGaaC 


npany,  c 


u  any  other  per- 


pUlntlff  flied  a  demurrer  to  tbe  above 
Insoffldent  in  law.  Tbe  bill  of  eicep- 
Btea  that  this  demurrer  wu  considered 
xmrt  in  Its  general  flndlni 


w  nndlnK. 
ins,  which  V 


under  the  general  lawa  of  the  State,  snd  set- 
ting apart  all  tbe  net  revenues  of  said  water 
works  to  pay  the  Interest  and  rinking  fund 
upon  the  same,  and  requiring  the  council  to 
annually  levy  and  collect  a  tax  of  thirty-five 
centa  on  the  one  hundred  dollars'  worth  of 
property,  if  so  much  shall  be  required,  to  pay 
the  interest  and  two  per  cent  sinking  fund. 

"  It  is  underslood  tbat  the  City  of  Cleburne 
shall  h«ve  tbe  right  to  call  in  any  or  all  the 
bonds  of  thla  s^es,  numbered  nom  one  to 
flfty-ooe,  respectively,  at  any  time  after  ten 
yesirs  from  tne  date  of  said  bonds,  udod  first 
giving  public  notice  thereof  in  the  dty  orpan 
of  the  Citv  of  Cleburne,  for  three  months  be- 
fore the  first  days  of  January  or  July  In  any 
year,  and  intereat  shall  cease  from  tbe  time  they 
•re  so  called  In,  respectively. 

"  In  witness  whereof  the  mayor  of  the  Ci^ 
of  Cleburne  hereto  signs  bis  name,  and 
tbe  city  secretary  of  the  City  of  Cle- 
[i,.  1.)  hume  attests  with  tbe  seal  of  the  said 
City  of  Cleburne,  hereto  affiled,  this 
ttie  first  day  of  January,  A.  D.  1884. 
"W.  N.  HoDOE,  Manor. 

"Attest:  W.  H.  GaATEa,  Secrttarg. 

"1.000." 


seven  per  cent,  payable  July  isi  and  January 
lat  of  each  year.  TweDtr-years  bond.  Kegis- 
tercd  July  12lh,  1864.  Wm.  J.  Swain,  comp- 
inrfler," 


On  the  Brat  d^  of  July,  1886.  the  City  of 
bume.  State  of  Teia*.  will  pay  to  be»rer. 
in  the  City  of  New  York,  thirty-five 


being  six  months'  interest  on  water-works  bond 
No.  61. 

"W.  N,  HoDOB,  yiayor. 

"W.  H.  OoAVES,  Stertlary." 
The  plaintiff  proved  thai  Ibe  Texas  Water 
and  Qas  Company,  a  corporation,  through  its 


les^m 


SupaBira  CoDBT  op  thb  Uki 


a  States. 


Oct.  Tbbm, 


and  tlie  acceptaDce  thereof  by  tbe  city  tttei  tbe 
•ame  lud  be«n  dnly  tested.  It  wu  furtbtr 
proved,  tlwt  said  cootnct  provided  tbat,  apon 
tbe  VTOika  bftVioK  been  tested  uid  the  sftme  re- 
ported and  received  bv  tbe  city,  the  builder 
■boold  b«  discharteed  from  all  further  obllea- 
Hou  on  accoUDt  of  the  works.  It  was  turt&ar 
Moved,  that  tbe  system  of  water  works  was 
tiuat  within  the  tune  agreed  upon,  and  ac- 
cepted b;  the  dtyi  and  tbat,  on  tbe  ISth  of 
September,  188S,  tbe  dtv  conncD  adopted  an 
ordinance  fully  antborlzmg  the  contract  above 
mentioned,  a  copy  of  which  ordinance  Is  given 
in  (he  marain.' 

It  was  also  proved,  tbat  after  the  defendant 
accmited  the  water  works,  and  on  Jnly  8, 1884, 
the  61  bonds  for  $51,000  were  delivered  to  the 
Texas  Water  nod  Oas  Company,  and  registered 
by  the  comptroller  of  the  Btato;  that  the  de- 
fendant, before  the  delivery  of  said  bonds,  cut 
oil  and  canceled  tbe  first  coupon  thereon,  ma- 


corporation,  which  oorporatlon  operated  ihem 
for  a  time;  tliat  afterwards  the  defendant  re- 
sumed the  control  of  them  and  sdU  has  possea- 
rion  of  tfaem,  and  uses  tbem  for  flre  protecUtai 
and  other  oses;  tbat  tbe  Texas  Water  and  Oas 
Company  sold  all  of  tbe  bonds  and  coupons 
and  delivered  them  to  third  parties  soon  after 
they  were  received;  that  the  defendant,  by  its 
dty  council,  on  July  8,  1684,  adopted  a  resolu- 
tioQ  authorizing  and  requestlDg  ex-Mayor 
W.  N.  Hodge,  whoae  name  had  been  engnved 
on  Uk  coupons  attached  to  the  51  bonds,  to 


sign  the  bonds  as  and  upon  the  dale  January 
1,  1B84,  when  hewas  actually  tbe  mayor  of  tLa 
dty,  and  that  aaid  bond*  be  rigned  by  W.  H. 
QravBs,  who  was  the  secretary  of  tlie  defend- 
ant OD  January  1,  1884,  as  well  as  on  July  S, 
1884.  Thedefeadantprovedthat W.N.Hodge, 
who  dgned  the  bond*,  ceased  to  be  nuror  in 
April,  1684;  that  Odell  became  then  tbe  mayor: 
that  tbe  bonds  were  signed  July  8,  1884;  and 
tbat  tbe  dty  conndl  authorized  Hodce,  who 
was  then  a  private  dtlzen,  to  sign  tbe  bonds  on 
that  day. 

It  was  also  proved  that  Mayor  Odell  did  not 
furnish  a  statement  of  the  valuation  of  property 
to  the  comptroller,  nor  forward  to  him  tbe  SI 
bonds  for  registration,  and  refused  to  sign  more 
than  40  of  said  bonds;  and  that  the  defendant 
was  using  and  operating  the  water  works,  and 
bad  been  for  over  20  months. 

Articles  420  to  424,  of  the  Revised  Statnteaof 
Texas,  In  force  at  the  time  of  the  Issue  of  these 
bonds  (Rev.  StaL  of  1879,  title  17,  chap.  4,  p. 
72),  were  as  follows: 

"Art  4a0."  The  dty  conndl  shall  have 
power  "to  appropriate  so  much  of  then 


accrued  mdebtedoees  of  tbe  dty,  and  for  tbe 
purpose  of  Improving  the  public  markets  and 
streets,  erecting  and  conducting  dty  hospltala, 
city  hall,  water  works,  nod  so  forth,  a*  tboy 
may  from  time  to  time  deem  expedloit;  and  in 
furtherance  of  these  objects  they  ab^  ha*« 
power  to  botrow  money  upon  tbe  credit  of  tbA 
dty,  and  Issue  coupon  bonds  of  the  dty  there- 


for each  and  everv  rear  up  to  and  Indadtiw  tbm 
llRt  da7  of  Jul;,  IMS,  and,  after  Hid  l>oo«  ai« 
Uihociubed,  tbe  same  to  be  exeouted.  stepsd,  and 
dellwM  to  Uie  Mid  TUsa  Water  and  Oas  Omb- 
pai>7,  upon  the  said  oomiianr^  oompljlnB  with 
their  oODtiaot,  as  therein  inovfded. 
And  It  Is  tnrttaer  Wrdalsed  br  the  dtj  oouooU 


Btion  ot  water  worlm  atoraiald,  over  and  alwv* 
the  expendinires  to  opeiatuw  the  sane  ba.  and  the 
■ma  la  bsnbr,  appTOprtated  and  otmaUtatea  food 
to  par  the  IntareAand  araale  a atnklng  fund  for 
tbe  final  ledemptloD  of  said  bonds  as  afora  pvo> 


And  tt  Is  farther  ordained  by  the  ottr  oounoU 
aforenld.  that  the  following  tax  shall  beanauailj' 
levied  and  ooUeoied,  and  the  mna  la  hereto  appro- 

Eriated,  to  pa;  the  Interest  oo  water- works  bonda 
srelit before  suthortaed  to  be  Issued,  one  (niutb  of 
one  per  sent  on  each  one  hundred  doUan' wnrih  ot 
properQ;  and  tbat  this  provlalon  shaU  ranuu  and 
be  m  foroe  until  the  asld  water-worha  bonds  arw 
fuUr  paid  and  satUfted.  prmMtd  nothloc  heraiii 
sbau  prevent  the  cttr  from  remltUns  the  tax  or 
any  part  thereof  herein  provided  for.  In  tbe  event 
the  net  revenue  aball  realise  a  fund  suffloleat  to 
pay  Interest  and  creaia  ten  per  oent  dnklns  fund 
oniald  water- works  bonds. 

take  eSeM  tron  and  after  its  paaue. 

And  It  Is  further  ordained  br  the  oltv  oouoefl 
aforesaid,  (hat  to  tbe  above  there  sbaU^ie  levied 
and  ooUeotad  one  tenth  of  one  per  oent.  under  and 
hr  vUtuaof  the  power  of  the  dty  to  levrandool- 
— — ■  •--  *-  defnur  tbe  euirent  expeoeea 

iVandthsHDielsherebraat 

ipproprtated  to  tbe  parmeDtof  the  in> 
theunklnc  fund  of  the  bonds  herein 

Hon  "*  *!'<*  fmWnJiM^  «h«ll 

yeamyeanaa  it  mar  be 

*- — 'Tfore  pi^Aled 

toparlbelif 


ProDldsd,  that 
M  inoperallve  t< 
lonndtbattbeU 


id  set  apart  ahaU  basafil 

:andslnUnrfni>daspro\ 

PBMd  BeptcDlbw  Uth.  UUB. 
Approved  Septembsr  I),  im. 

_     (Slroedl      W.H.HoDaB.jlhvor. 

ISl  V.  8. 
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for,  in  sach  sum  or  sums  as  they  may  deem  ex- 
pedieot,  to  bear  interest  not  exceeding  ten  per 
eeot  per  annum,  payable  semi-annually  at  such 
place  ajB  may  be  fixed  by  city  ordinance:  Pta- 
tided^  That  the  aggre^te  amount  of  bonds  is- 
sued by  the  city  council  shall,  at  no  time,  exceed 
aix  per  cent  of  the  value  of  the  property  within 
miadij,  subject  to  ad  mlorem  tax. 

"Alt.  421.  All  bonds  shall  specify  for  what 
yiuuuae  they  were  issued,  and  shall  not  be  in- 
rtiaa  if  sold  for  less  than  their  par  yalue;  and 
when  any  bonds  are  issued  by  the  city  a  fund 
shall  be  provided  to  pay  the  interest  and  create 
a  sinldnff  fund  to  ndeem  the  bonds,  which 
fond  ahdl  not  be  diverted  nor  drawn  upon  for 
any  other  purpose;  and  the  city  treasurer  shall 
lM»or  no  uafts  on  said  fund  except  to  pay  in- 
terest upon,  or  redeem  the  bonds  for  which  it 
was  provided. 

"Art.  422.  Said  bonds  shall  be  signed  by  the 
nayoT  and  countersigned  bv  the  secretary,  and 
payable  at  such  places  ana  at  such  times  as 
naj  be  fixed  by  ordinance  of  the  city  council, 
not  leas  than  ten  nor  more  than  fifty  years. 

"Art  428L.  It  shall  be  the  duty  of  the  mayor, 
n^ienever  any  bond  or  bonds  are  Issued,  to  for- 
ward the  same  to  the  comptroller  of  public  ac- 
coiinta  of  the  Stale,  whose  duty  it  shall  be  to 
v^gister  asid  bond  or  bonds  in  a  book  kept  for 
thai  purpose,  and  to  indorse  on  each  bond  so 
his  certificate  of  registration,  and  to 
at  the  request  of  the  mayor,  his  certificate 
PyinjK  to  the  amount  of  bonds  so  registered 
in  his  olDce  up  to  date. 

"Art  424.  That  it  shall  be  the  duty  of  the 
major,  at  the  time  of  forwarding  any  of  said 
bonds  for  registration,  to  furnish  the  comptrol- 
ler with  a  statement  of  the  value  of  all  taxable 
property,  real  and  personal,  i^  *he  city;  also. 
with  a  statement  of  the  amount  of  tax  levied 
for  the  payment  of  interest  and  to  create  a 
rinUng  fund.  It  is  hereby  made  the  duty  of 
the  comptroller  to  see  that  a  tax  is  levied  and 
coUected  by  the  cAty  sufficient  to  pay  the  inter- 
est semi-annually  on  all  bonds  issued,  and  to 
cnate  a  sinking  fund  suffldent  to  pay  the  said 
bonds  at  matunty,  and  that  said  sinking  fund 
b  inyested  in  eood  interest-bearing  securities." 

It  is  assigned  for  error,  that  the  circuit  court 
erred  in  overruling  the  plaintiffs  demurrer  to 
the  plea  of  non  €$t  factum,  because  that  plea 
failed  to  exclude  the  idea  that  the  defendant, 
or  the  law,  had  authorized  the  person  who 
scfoally  signed  the  bonds  and  coupons  to  do  so. 

Article  422  of  the  statute  provides  that  the 
bonds  shall  be  signed  by  the  mayor.  This 
dearly  means  that  they  shall  be  signed  by  the 
person  who  is  mayor  of  the  city  when  they  are 
signed,  and  not  by  any  olJier  person.  The 
Leglslatore  having  declared  who  shall  sign 
tliem.  it  was  not  open  to  the  city  council  to 
provide  that  they  should  be  edgned  by  some 
other  person.  Article  428  of  the  statute  pro- 
vides that  it  shall  be  the  duty  of  the  mayor, 
whenever  any  bonds  are  issued,  to  forward 
them  to  the  comptroller  of  public  accounts  of 
the  8t*t^  for  registry.  They  could  not  be  is- 
sued until  they  were  properly  signed  by  a  per- 
son wlio  was  the  mayor  at  the  tune  they  were 
signed,  and  the  comptroller  could  receive  them 
lawfully  for  rM:i8tiy  only  from  such  mayor. 
So,  also,  by  article  424,  it  Ib  made  the  duty  of 
the  same  mayor,  and  not  that  of  any  other  per- 
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son,  at  the  time  of  forwarding  the  bonds  to  the 
comptroller  for  registration,  to  furnish  him 
with  the  statement  specified  in  that  article. 
No  other  person  tban  such  mayor  could  furnish 
the  comptroller  with  such  statement. 

The  complete  answer  to  the  suggestion  that 
the  plea  does  not  ne|2:atiye  the  idea  that  the 
bonds  may  have  been  signed  by  a  person  au- 
thorized by  the  defendant  to  sign  tbem,  is 
that,  in  view  of  the  statute,  the  deiendant  had 
no  power  to  authorize  any  other  person  to  sign 
tbem  than  the  person  who  was  mayor  at  the 
time  they  were  signed.  The  answer  to  the 
suggestion  that  the  plea  does  not  native  the 
idea  that  they  may  have  been  signecTby  a  per- 
son authorized  by  law  to  sign  them,  is,  that  in 
view  of  the  provisions  of  the  statutes  of  Texas 
referred  to,  and  of  the  allegations  of  the  plea, 
it  was  for  the  plaintiff  to  aver  or  show,  in  reply 
to  the  plea,  that  the  person  who  signed  them, 
or  some  other  person  than  the  person  who  was 
mayor  at  the  time  they  were  signed,  was  au- 
thorized by  law  to  sign  them. 

It  is  contended  for  the  plaintiff  that,  as 
Hodge,  who  signed  the  bonds  as  mayor,  was 
the  mayor  on  January  1,  1884,  the  date  of 
the  bonds,  and  the  plaintiff  was  an  innocent 

Eurchaser  of  them  for  value,  he  was  not 
ound  to  look  beyond  the  bonds  themselves, 
and  the  enabling  Acts  authorizing  their  issue, 
and  that,  if  there  was  lawful  authority  to  issue 
them,  and  the  city  appeared  to  have  acted  upon 
that  authority,  he  was  not  obliged  to  inquire 
further,  no  matter  what  irregularity  character- 
ized the  acts  of  the  officers  who  issued  them  on 
behalf  of  the  city;  that  the  face  of  the  bonds 
referred  him  to  article  420  of  the  statutes,  and 
to  the  ordinance  of  September  18,  1883;  that 
an  examination  of  the  statute  and  the  ordi- 
nance would  show  authority  to  issue  the  bonds; 
that  the  records  of  the  pity  would  show  that 
the  persons  who  signed  the  bonds  were  the 
mayor  and  the  secretary  of  the  city  on  the  1st 
of  January,  1884,  the  date  of  the  bonds;  that 
the  indorsement  on  each  bond  would  show  that 
it  had  been  registered  by  the  comptroller;  -and 
that  he  had  a  right  to  presume  that  the  bonds 
had  been  forwarded  to  the  comptroller  by  the 
mayor,  as  provided  bv  the  statute,  or  otherwise 
the  comptroller  would  not  have  registered  them. 
But  we  have  always  held  that  even  bona  fds 
purchasers  of  municipal  bonds  must  take  the 
risk  of  the  official  character  of  those  who  exe- 
cute them.  An  examination  of  the  records  of 
the  city  in  regard  to  the  issuing  of  the  bonds 
would  have  disclosed  the  fact  that  the  bonds 
had  not  been  signed  and  issued  under  the  ordi- 
nance of  September  18,  1883,  until  July  8, 
1884;  that  W.  N.  Hodge  was  not  mayor  on 
that  day;  and  that  the  person  who  then  signed 
the  bonds  as  mayor  was  a  private  citizen. 

In  Anthony  v.  County  of  Jasper,  101  U.  8. 
698.  [26: 1005],  municipal  bonds  were  signed 
and  issued  in  October,  1872,  on  a  subscription 
made  in  March,  1872,  to  the  stock  of  a  railroad 
company,  and  bore  date  the  day  of  the  sub- 
scripdon.  The  presiding  Justice  who  signed 
the  bonds  did  not  become  such  until  Octo- 
ber, 1872.  Thus,  the  person  who  was  in  office 
when  the  bonds  were  actually  signed,  signed 
them,  but  they  were  antedated  to  a  day  when  he 
was  not  in  office.  In  the  present  case,  the  bonds 
were  not  slgn^  by  an  officer  who  was  in  of* 
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lice  wheD  they  were  dgned,  but  by  a  person 
wlio  was  Id  ofBce  on  uie  antedUed  day  os 
wbtch  ibuy  bore  dale.  Id  the  Jasper  Couotv 
case  there  was  a  false  date  inserted  fa  the  bonds 
In  order  to  avoid  the  effect  of  a  reKl^trBtlon 
Act  which  took  effect  between  the  antedated 
date  and  ttie  actual  date  of  signing.    Ic 

present  case,  there  was  a  false  siKoature. 

the  principle  declared  In  the  Jasper  County 
case  is  equally  applicable  to  the  present  case. 


[1008]:  " The  public  can  act  only  through  its 
authorized  agents,  and  it  is  not  bound  until  all 
who  sre  to  paniclpHte  in  what  is  to  be  done 
have  performed  ihelr  respective  duties.  The 
authority  of  a  public  agent  depends  on  the  law 
•a  it  is  when  he  acts.  He  has  only  such  pow- 
ers as  are  apeciflCHlIy  granted;  acd  be  cannot 
bind  bis  principal  under  powers  that  have  l>een 
taken  away,  by  simpty  antedating  his  con- 
tracts. Under  such  circumstances,  a  false  date 
b  equivalent  lo  a  false  signature;  and  the  pub^ 
lie,  in  the  absence  of  any  ratiflcaUon  of  its  own, 
1*  no  more  estopped  by  the  one  than  it  would 
be  by  the  other.  After  the  power  of  an  agent 
of  a  private  person  has  been  revoked,  he  can- 
[174]  Dot  bind  bis  principal  by  simply  dating  teck 
what  he  does.  A  retiring  partner,  after  due 
noticeot  dissolution,  cannot  charge  his  firm  for 


giving  it  a  dale  wltbin  the  period  of  the  exis- 
tence of  the  partnership.  Antedalbi;,  under 
such  drcumstancee,  partakes  of  the  character 
of  a  forgery,  and  Is  always  open  to  inquiry,  no 
matter  who  relies  on  iL  The  question  Is  one 
of  the  authority  of  him  who  attempts  to  bind 
another.  Every  person  who  deals  with  or 
through  an  agent  assumes  all  the  ridia  of  a  lack 
of  authority  In  the  agent  to  do  what  he  does. 
Negotiable  paper  is  no  more  protected  a^nst 
tills  inquiry  than  any  other.  In  BasUy  v.  Ta- 
itr,  5  Haas.  388,  it  was  held  that  when  a  stat- 
ute provided  ttiatpiomissoiy  notes  of  a  certain 
Una,  made  or  Issued  after  a  certain  day.  should 
b«  atterly  void,  erldenoe  was  admissible  on  be- 
half of  the  makers  to  prove  that  the  notes  were 
issued  aft«r  that  dale,  although  they  bore  a 
prerlou*  dU«.  .  .  .  PaTchaBert  of  municipal 
Kcnritiea  must  always  take  the  risk  of  the 
gCDtilDeoMi  of  the  official  signatures  of  those 
who  eiecatft  the  paper  they  buy.  This  in- 
cludes, not  odIt  de  genuineness  of  the  signa- 
ture itself,  but  tha  offldal  cbaiacter  of  blm  who 
makes  It." 

This  mling  has  tieen  since  ftrilowed.  In 
BitieU  v.  %^'n0  FoOv  TmenMp,  110  U.  B. 
168  [28:100],  where  bonds  were  Issued  by  a 
tovrnstiip  In  payment  of  a  subscription  to  mil- 
way  stock,  under  a  statute  which  made  the 
signature  of  a  particular  officer  essential,  it  was 
held,  that  without  the  dgnatun  of  tliat  olBcer 
they  were  not  the  bonds  of  tbe  township,  and 
that  the  municipality  was  not  eatoppea  from 
dispu^nK  their  validity  by  reason  of  recitals  in 
the  bonS.  setting  fortb  the  provisions  of  the 
statute,  and  a  compliance  with  them.  Tbe  same 
principle  la  mcogntzed  In  Norttem  Sat.  Bank 
v.  Fbrttr  TintntMp.  110  D.  8. 808  JI8. 61B  [88: 


Tbe  case  of  Wtmvietga  v.  AfUng,  99  U.  8. 
lia[39:470],Udtedforthep]aIntlff.  Inlhat 
case  the  bonds  of  a  town  bore  date  Jnne  1,  and 
were  slened  by  A.  as  chairman  of  tlw  board  of 
superHsoia,  and  by  B.  as  town  deric,  and  were 
delivered  by  A.  to  a  railroad  company.  When 
mod  on  tbe  coupons  bva  tons jMsputchaaer of  [171 
the  bonds  for  value  before  maturity,  the  town 
pleaded  that  the  bonds  were  not  In  fact  signed  by 
B.  until  July  IS,  at  which  date  he  bad  ceased  to 
be  town  clerk,  and  his  successor  was  la  office. 
It  was  held,  Chi^  Jnitiet  Walte  delivering  the 
opinion  of  the  court,  that  the  town  was  es- 
topped from  denying  tbe  date  of  the  bonds,  be- 
cause. In  the  absence  of  evidence  to  the  con- 
trary. It  must  tie  assumed  that  tbe  bonds  were 
delivered  to  tbe  company  by  A-  with  tbe  assent 
of  tbe  then  town  clerV 

In  AntJumy  v,  Gtmnlg  qf  Jamer  tbe  court 
distinguished  that  case  from  We3)atiaeg/i  t. 
At/ling,  and  said  that  in  ttie  latter  ease  it  held 
that  "The  town  was  estopped  from  proving 
that  the  bonds  were  actually  signed  by  a  form- 
er c'erk  after  be  went  out  of  office,  t>ecausethe 
clerk  in  ofilce  adopted  the  signature  ai  blsown 
when  he  united  with  the  chalnnan  in  deliver- 
ing the  Ixiiids  to  tbe  railroad  company,"  while 
in  the  formtr  case  the  bondswere  not  complete 
Id  form  when  they  were  issued,  and  it  was  only 
by  a  false  dale  that  they  were  apparently  so- 
In  the  present  case.  It  appears  affirmatively  by 
the  bill  of  exceptions  that  the  person  who  waa 
mayor  of  tbe  dty  at  the  time  the  tx>nds  were 
signed  took  no  part  In  signing,  delivering  or 
issuing  them;  that  they  were  not  complete  Id 
fonc  when  they  were  issued,  because  ther 
were  iiot  signed  W  the  then  mayor;  and  that  ft 
wsc  only  by  a  false  date  that  they  were  then 
apparently  complete  in  form.  Hence,  the  prea- 
ent  case  Is  not  like  Weyauaega  v.  Agling,  but 
is  like  Anthony  v.  Oounty  ttf  Jatptr. 
'  This  case  is  analogotia  to  that  of  Amii  v.  Wa- 
ttrumn.  So.  1.  I8OU  8.  801  r82;946l.  where 
the  aiatute  required  process  to  be  served  on  the 


substituted  service,  and  no  legal  servloa 
without  service  on  tbe  mayor. 

Regarding  these  views  as  decisive  of  tikis  caae. 
we  forbear  discussing  other  questions  on  which 
it  is  maintained  that  ttie  ruling  of  the  drcult 
court  was  correct 

In  the  Hatter  of  ALEJANDRO  SATIN, 
Appt. 

(See  e.  a  Senortar^  ed.  MT-OOl) 

nnwr  ^  U.  B.  Ckwrtt  lo  pHnith  for  wnlcmpts 
—improperiji  injhuadng  witnen — Aet  0/ 
J7i9— jwiflsr  to  prooeed  tummarily—fnitbt- 
havtor  in  prttmee  0}  eourt,  lehai  U—halt\ca]f 
attd  wilruM  rcont-^praetiee—pritOtgt  <if  ao- 
etaed — errors  and  imovlaritttt. 


Bx  Pabte  Savik. 
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I  of  tfae«idoourti,ar  to  near  thereto  as 
te  ijltwiut  the  ertnrtnletamtkm  of  joitioe. 

&  Where  tbb  eharie  acaiDSt  the  appeUant  la,  that 
be  eodeaTored,  \jj  f ortrfdden  meani,  to  influenoe 
^  wttaeai  from  teatlfjliiff  the  offenee 
fa  pnptahahle  bj  tndlctmeot,  jet  the 
eoorft  maj  ponlah  htan  for  a  oootempt,  If  the 
oSenae  waa  oommltted  In  its  iireseaoe  or  ao  near 
ai  to  ohatmot  the  adminlBtratkm  of  jostloe. 

9k  Under  ttM  Aot  of  UN,  the  qneatlon  whether 
fUtkniBr  acta  oonatttnto  a  oontempi  Is  to  be  de- 
texnlned  aoomdliiff  to  the  rolea  and  prlnolplea  of 
the  common  law. 

1  UodertheBeTlaed  Statutes,  oourta  of  the  United 
States  hare  power  to  prooeed  summaiUj,  for  oon- 
tempu 

1  The  court,  when  In  seasion,  to  present  in  every 
part  of  the  place  set  apart  for  Its  own  use,  and 
for  tiie  nse  of  Its  officers,  jnrors  and  witnesses : 
and  misbehaTtor  anywhore  In  such  place  is  mis- 
bshaTior  in  the  preaonoe  of  the  court. 

C  Attempting,  while  a  witness  is  In  the  witness 
room  or  In  the  hallway  of  the  court  room,  to  de- 
ter him  from  teetlfylnff,  by  offering  him  money, 
ii  a  ndsbehaTior  in  the  presence  of  the  court  and 
punishable,  without  Indictment,  by  fine  and  Im- 
prlsnnment.  aa  a  contempt. 

t.  The  court  la  not  bound  to  require  serylce  of  in- 
tsrrogatorles  upon  tlie  appeUant,  so  that,  In  an- 
iverinff  them,  he  could  pozge  himself  of  the  con- 
lamptoharged;  but  It  can  In  Ita  discretion,  adopt 
SDOh  mode  of  detarmlnlnff  that  question  as  It 
deems  proper,  prorlded  due  regard  is  had  to  the 
rules  that  obtam  In  the  trial  of  mattere  of  oon- 


t,  Althoaghtlieai9eliantwaBentttled,of  right,  to 
puige  htTnaelf,  under  oath,  of  the  contempt,  yet 
11  ii  sniBcieot  that  he  was  Informed  of  the  nature 
eC  the  charges  against  him  by  the  testimony  of  a 
vitoesi  taken  down  by  a  sworn  stenographer  at 
Ifas  preliminary  examination  and  that  he  was 
ptenot  at  the  hearing  of  the  contempt,  was  rep- 
issflotedl^'  counsel,  testified  under  oath  in  his 
own  behalf,  and  had  full  opportunity  to  make  his 


t  Where  the  district  court  had  Jurisdiction  of  the 
mhjftct  mattor,  and  of  the  person,  any  irregular- 
ities occurring  In  the  mere  conduct  of  the  case, 
do  not  affect  tbfB  validity  of  Its  final  order.  Its 
judgment,  so  far  aa  It  Inrolres  mere  errors,  can- 
not be  reviewed  In  this  collateral  proceeding. 
[No.  1558.1 

Jfpud  April  tS,  1889.  Decided  Map  13, 1889. 

APPEAL  from  a  judi^ent  of  the  Circuit 
Court  of  the  United  States  forthe  Southern 
District  of  Oalifomia,  denying  a  petition  for 
writ  of  habeas  corpus.  The  appellant  claimed 
to  be  illegally  imprisoned  unaer  color  of  the 
tothority  of  the  United  States.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  A.  Anderson*  for  appellant: 

The  district  court  had  no  jurisdiction  to 
nmmarily  punish  fwpellant  for  the  matters 
ttd  things  Bet  out  in  Its  Judgment  ordering  his 
ioprnooment. 

£e  varU  Bobinmm,  86  IT.  S.  19  WaU.  511 
^i06);  BaryfeU  v.  J^te,  10  Lea  (Tenn.)  547; 
Bm^  Abr.  title,  OourU,  E. 

The  Judgment  is  d^ly  void,  on  account  of 
the  absolute  departure  by  the  court,  in  the  pro- 
CKdina  upon  which  itA  Judgment  is  based, 
from  the  mode  of  procedure  In  criminal  con- 
tempt cases. 

Bi  2Wry.  128  U.  8.  806-810  (83: 406);  Bx 
P9rU  Wr^.  66  Ind.  505;  WMttem  ▼.  State, 

W  V.  8. 


86  Ind.  212;  Rapalje,  Ck>ntompto.  121.  122: 
Burke  v.  State,  47  Ind.  580,  584;  Be  Pitman,  1 
Curtis,  186,  180,  100;  A  May,  2  FUpp.  569; 
Bx  parte  KUgare,  8  Tex.  App.  268,  254;  Ez 
parte  Ireland,  88  Tex.  851;  Bx  parte  Langdon, 
25  Yt  682,  688;  Winder  t.  McVeigh,  98  U.  S. 
284  (28:918). 

Meevre,  George  J.  Denis,  U.  8,  Atty, ,  and 
G.  A.  Jenki,  mieitar-Oen.,  for  the  United 
Sutes: 

The  misbehavior  complained  of  obstructed 
the  administration  of  Justice. 

U.  S.  V.  Anon.  21  Fed.  Rep.  765;  Ha/rweU  v. 
State,  10  Lea  (TennO.  548;  Binnott  v.  State,  11 
Lea  (Tenn.),  282;  XL  8.  v.  Carter,  SCranch,  0. 
C.  428;  Sharon  v.  HiU,  24  Fed.  Rep.  788;  State 
V.  Doty,  82  N.  J.  L.  404;  Qandy  v.  StaU,  18 
Neb.  451. 

The  contention  of  prisoner's  counsel,  that 
because  the  offense  is  an  indiclable  one  the 
court  could  not  punish  him  as  for  contempt, 
but  that  punishment  could  only  follow  convic- 
tion after  indictment,  is  untenable  and  against 
all  the  authorities. 

See  2  Bishop,  Crim.  Law.  Vol.  II,  g  264;  1 
Id  §  1067;  Gandy  v.  State,  18  Neb.  451; 
Sharon  v.  HiU,  24  Fed.  Rep.  788;  Be  Qriffin, 
98  N.  0.  225;  Fasemore  Williamson'e  Case,  26 
Pa.  28;  Be  Tyler,  64  Oal  488;  Rapalje,  Oon- 
tempts,  ^21  and  cases  cited. 


Harlan  delivered  the  opinion     [2681 


Mr.  Justice 
of  the  court: 

The  appellant,  claiming  to  be  illegally  im- 
pdsoned  under  color  of  the  authority  of  the 
United  States,  presented  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
California  his  petition  for  a  writ  of  habecu  cor* 
pus  The  prayer  for  the  writ  was  denied,  and 
the  petition  was  dismissed.  This  appeal  hdnga 
up  the  Judgment  of  the  court  for  review. 

It  appears  that  on  the  27th  davof  February, 
1889.  the  District  Attorney  stated  to  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  California  that  he  had  been  in- 
formed that  one  of  the  witnesses  for  the  Oov- 
emment  in  the  case  of  The  United  States  v. 
Hippolyte  Goifjon,  then  pending  In  that  court, 
haa  b^n  corruptly  approached,  and  an  effort 
made  to  intimidate  him  from  testifying.  The 
witness  alleged  to  have  been  thus  approached 
was  on  the  same  day  examined  under  oath  in 
open  court,  in  the  presence  of  the  respondent, 
who  was  in  the  custody  of  the  marshal.  The 
evidence  was  taken  down  by  a  stenographer, 
designated  by  the  court  and  acting  imder  oath. 
As  the  result  of  that  examlnatiou  an  order  was 
made  that  the  appellant  be  cited  to  show  cause 
before  the  District  Court,  at  a  specified  hour, 
on  the  next  day,  why  he  should  not  be  adjudged 
guilty  of  contempt.  On  the  succeeding  day, 
the  citation  having  been  duly  served,  the  matter 
came  on  for  hearing,  the  respondent  beioff 
present  in  court,  and  represented  by  counsel. 
He  demanded  of  the  prosecution  '*  service  of 
interrogatories."  That  demand  was  denied  bv 
the  court,  and  to  that  ruling  he  excepted. 
Witnesses  having  been  examined  on  behalf  of 
the  €h>vemment,  and  liie  respondent  having 
testified  in  his  own  behalf  (but  to  what  effect 
does  not  appear  from  the  record),  and  the 
matter  having  been  submitted,  the  District 
Court,  upon  the  testimony  taken  down  by  the 
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16S^178  SuPSKUE  CocTBT  or  t 

ud  the  sccept&Dce  thereof  by  the  city  after  the 
ume  had  beea  dnlj  tested.  It  vu  further 
proved,  that  said  contract  prorided  that,  upon 
the  works  having;  Deen  tested  and  the  same  re- 
potted and  received  bv  the  citj,  the  builder 
■houtd  be  dlschareed  from  all  further  obliga- 
tloQa  on  account  of  the  works.  It  was  further 
proved,  that  the  svstem  of  water  works  was 
Duilt  within  the  time  agreed  upon,  and  ac- 
cepted I7  the  dtf ;  and  that,  on  the  I8tb  of 
September,  1888,  the  dty  coundl  adopted  an 
oiaioance  fully  ButhorizmK  the  contract  above 
mentioned,  a  copy  of  wliicii  ordinance  is  given 
in  the  matcln.' 
It  was  auo  proved,  that  after  (he  defendant 
[107]  accepted  the  water  works,  and  on  July  8, 1681, 
the  01  bonds  for  $51,000  were  delivered  to  the 
Texas  Water  and  Oas  Company,  and  registered 


off  and  canceled  the  first  coupon  thereon,  ma- 

toring  July  1, 18U4;  that  it  took  chai^  of  the 

.   worlu  and  contracted  a  sale  of  them  to  another 


■umed  the  control  of  them  and  still  has  posses- 
ion of  them,  and  nste  them  for  fire  protection 
and  olhet  uses;  that  the  Texas  Water  and  Gas 
Company  told  all  of  the  bonds  and  coupons 
and  delivered  them  to  third  parties  soon  after 
they  were  received;  that  the  defendant,  by  its 
dty  council,  on  July  8,  1881,  adopted  a  resolu- 
tion auttiorizlDg  and  requesting  ex-Hayor 
W.  N.  Hodge,  whoett  name  liad  been  engraved 
on  tlie  coupons  attached  to  Itie  61  bonds,  to 


Oor.  Tkbm, 

sign  tbe  Ixinds  as  and  upon  the  date  Januafj 
1,  18S4,  when  hewas  actually  the  mayor  of  the 
city,  and  that  said  bonds  be  signed  by  W.  H. 
Oraves,  who  was  tbe  aecietaiy  of  the  defend- 
ant OD  Januaiy  1,  1884,  as  well  as  on  Julv  8, 


April,  1884;  that  Oddl  became  then  the  mayor; 
that  the  txinds  were  signed  July  8,  1884;  and 
that  the  city  coundl  authorised  Eodie,  who 
was  then  a  private  dtizen,  to  sign  the  bonds  on 
tliat  day. 

It  waa  also  proved  that  Mayor  Odell  did  not 
furnish  a  aiatement  of  the  valuatlou  of  proper^ 
to  the  comptroller,  nor  forward  to  him  the  31 
bonds  for  registration,  and  refused  to  rign  mora 
than  40  of  sdd  bonds;  and  that  the  defendant 
was  using  and  operating  the  water  woriu,  and 
bad  been  for  over  30  months. 

Ajticles4a0to424,  of  the  Revised  Btatnteaof 
Texas,  in  force  at  the  time  of  the  Issue  of  these 
bonds  (Rev.  StaL  of  187B,  dtle  17,  chap.  4,  p, 
72),  were  as  follows: 

"Art  430."  The  dty  coundl  shall  have 
power  "to  approinlate  eo  much  of  tbe  revenues 
of  the  dty,  wnimating  from  whatever  aource, 
for  the  puipoae  ot  reUniw  and  dlscbaiging  the 
accrued  inaebtedness  of  the  dty,  and  for  tbe 
purpoee  of  Improving  the  public  n — ' — ' ■* 


dty  hall,  water  works,  and  so  tmh,  as  tbey 
may  from  time  to  time  deem  expedient;  and  fn 
fuitheranoe  of  theee  objects  they  sball  have 

dty,  a 


■An  Ordinance  to  Provide  (or  the  Ooaitruotioa  of 
Water  Works  In  the  Cttv  of  Clebimie,  to  Provide 
~     '  ,  and  to  levy  a  Tax  to  Par  In- 


Issuliu^BoQds,  and  to  Levy 
•t  and  create  a  Siokliv  Pun 


for  eteh  and  everTTear  up  to  sod  Inolii 

lint  dor  of  Jul7,  uD6,  and,  after  said  b 

liUiotnwbed,  theMOM  to  be  ezeeated,  siniad,  and 
dellvwea  to  the  sold  Tezsa  Watv  and  Oas  Coco- 
paiv,  upon  the  sold  eomponr^  oompiyiDB  wlik 
their  oontiaat,  as  therein  provided. 

And  It  Is  further  lordalned  br  tbe  etty  ooonell 
aforesaid,  ttnt  oU  the  revenues  teallMd  tann  oper> 
atlon  of  water  works  ofoiesald,  over  and  ooov* 
the  eipendituiee  lo  oi>ei«tUw  the  tame !»,  and  the 
Mms  Is  bsnbr.  approprlotedand  ooostttntaa  fund 
to  porthe  IntareAond  oreate a tlnklnt  fund  tor 
the  tatl  ledemptloo  ot  said  bonds  as  afon  pc^ 

And  It  It  tnrtlier  ordained  by  tbe  ottj  oounoU 
aforesaid,  that  tlie  folhxrhv  tax  shall  be  annually 
levied  and  ooUeoiad.  and  tbe  tome  Is  hereby  oppro- 
iniated,  to  pa;  tbe  Interest  on  woter-worka  bMids 
hereinbefore  authorised  to  be  Inued.  one  fourth  of 
percent  on  eoeb  one  hundred  doUan*  wnrtb  of 


fullrpi 

iholl  prevent  tL.  >.., .-_.__,  _,,  _.  „. 

any  part  tbeieof  herelD  provided  for.  In  the  event 
the  net  revenue  atiall  reoUsea  fund  tulBolmt  to 
pay  lotereM  and  create  ten  per  cent  atnklnB  fund 
on  said  water,  works  irands. 

And  It  Is  further  ordained  that  tfalt  onUnones 
take  effegt  from  tod  after  its  painwe. 

And  It  Is  further  ordained  by  tbe  olty  oouacdl 
aforesaid,  that  to  the  above  there  shall  1m  levied 
and  ooUeotad  one  tenth  of  one  per  oeot.  under  and 
by  vlrtueof  thepoirerof  theoty  to  levy  and  ool. 
loDt  ao  annual  tax  to  ilettar  the  ouirent  eipenaes 
o(  llsloaaltovemment,  and  the  same  Is  hereby  set 
sport  sod  appropriated  to  tbe  Mymentot  the  tu- 
tNe^^oud  the  dnklnc  fund  of  the  bonds  barein 

f  this  oidlnaDee  eboU 
IT  yeoriMlt  mvtM 

sniiBelent  to  pay  tbe  to- 

— at  fund  OS  nrorlded. 

d  September  IMh,  lois. 

Approved  September  13,  U88. 

(Stanedl      W.  H.  SODOB.  JCtver. 

Attest:  W.  H.  aura,  flterttam; 

ISl  V.  s. 
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Tbe  secxmd  section  of  the  Act  of  1881  is  in 
ptrt  reproduced  in  section  5899  of  the  Revised 
8ttlirteB,  title  "  Crimes."  That  section  is  as 
follows:  "Every  person  who  corruptly,  or  by 
ttiRits  or  force,  endeavors  to  influence,  in- 
timidate, or  impede  any  witness  or  officer  in 
tay  court  of  the  United  States,  in  the  dis- 
diarge  of  hia  duty,  or  corruptly,  or  by  threats 
or  force,  obstmcts  or  impedes,  or  endeavors  to 
olMtroct  or  impede,  the  dae  administration  of 
jtHlioe  therein,  sh^  be  punished  by  a  fine  of 
not  more  than  five  handled  dollars,  or  by  im- 
prisonment not  more  than  three  montt^,  or 
both.- 

It  is  contended  that  the  substance  of  the 
^siige  against  the  appellant  is,  that  he  en- 
deavored, by  forbidden  means,  to  influence  or 
"  impedei^  a  witness  in  the  IMstirict  Court  from 
testi^fing  to  a  cause  pending  therein,  and  to 
obstiuct  or  impede  Uie  due  administration  of 
ju^,  which  offense  is  embraced  by  section 
n99,  aiod,  it  is  argued,  is  punishable  only  by 
iadictnienl    Undoubtedly,  the  offense  charged 
li  embraced  by  that  section,  and  is  punishable 
bj  indictment    But  the  statute  does  not  make 
that  mode  exclusive,  if  tbe  offense  is  committed 
under  sodi  circumstances  as  to  bring  it  within 
the  power  of  tbe  court  under  section  T26;  when, 
fwrmstsDce,  tho  offender  is  guilty  of  misbe- 
haTior  in  its  presence,  or  misbehavior  so  near 
tiieieto  as  to  obstruct  the  administration  of 
Jostiee.    Tbe  Act  of  1789  did  not  deflne  what 
wen  contempts  of  the  authority  of  the  courts  of 
tbe  United  States,  in  any  cause  or  hearingb^ore 
them,  nor  did  it  prescribe  sny  special  proced- 
vefordeterminga  matter  of  contempt.  Under 
tbst  statute  tbe  question  whether  particular 
•cts  constituted  a  contempt,  as  well  as  the 
flicde  of  proceeding  against  the  offender,  was 
II]    kit  to  be  determined  according  to  such  estab- 
Med  rules  and  principles  of  me  common  law 
SI  were  mplicabie  to  our  situation.    The  Act 
of  1881,  however,  materially  modifled  that  of 
1789,  in  that  it  restricted  the  power  of  the 
oonrti  to  inflict  summary  punishments  for  con- 
ttmpt  to  certain  specified  cases,  among  which 
was  misbehavior  in  the  presence  of  the  court, 
or  mirt)ehavior  so  near  thmto  as  to  obstruct  the 
•dmhiistration  of  Justice.     Bt  pa/rU  Robin- 
MI86U.  S.  19  WalL  605,  611  \2S^.  205,  208.] 
Aod  slthough  ttie  word  "  summary"  was,  for 
some  resson.  not  repeated  in  the  present  Re- 
Hrioo,  which  invests  the  courts  of  the  United 
States  with  power  "to  punish,  by  fine  or  im- 
prinoment,  at  the  discretion  ox   the  court, 
oootempts  of  tlieir  authority"  in  certain  cases 
defined  fai  section  725,  we  do  not  doubt  that 
the  power  to  proceed  summarily,  for  con- 
tCDjt,  in  those  cases,  remains,  as  under  the  Act 
011881,  with  those  oonrta.    It  was,  hi  effect, 
■0  idjudged  in  Bb  parU  Tefry,  above  cited. 
Tbe  question  then  arises,  whether  the  facts 
ndted  in  the  final  order  in  the  District  Court 
IS  eoMtitnting  the  contempt— which  facts  must 
ho  taken  in  tus  coDateral  proceeding  to  be  true 
-•skeacaseof  misbehavior  in  u£  presence 
«that court,  or  misbehavior  so  near  thereto  as 
toobttmct  the  administration  of  justice  there- 
^  2!^m  may  be  misbeliavior  hi  the  presence 
^  yy  Amounting  to  contempt  thi^  would 
>ot,  oidfaMrfly,  be  sud  toobstvoot  the  adminis- 
yfap  of  ]usdoe.    8o  there  may  be  misbe- 
wior,  not  in  the  Immediate  presence  of  the 
ttllLtt. 


court,  but  outside  of  and  in  the  vicinity  of  the 
building  Id  which  tbe  court  is  held,  which,  on 
account  of  its  disorderly  character,  would  act- 
ually interrupt  the  court,  being  in  session,  in 
the  conduct  of  its  business,  and  consequently 
obstruct  the  administration  of  Justice. 

Flores,  we  have  seen,  was  in  attendance  upon 
the  court  in  obedience  to  a  subpena  command- 
ing him  to  appear  as  a  witness  in  behalf  of  one 
of  the  parties  to  a  case  then  being  tried.  While 
he  was  so  in  attendance,  and  when  in  the  jury 
room,  temporarily  used  as  a  witness  room,  tbe 
appellant  endeavored  to  deter  him  from  testi- 
fying in  favor  of  tbe  Ctovemment  in  whose  be- 
half ne  had  been  summoned;  and,  on  the  same 
ocoudon,  and  while  the  witness  was  in  the  hall- 
way of  the  court  room,  the  appellant  offered 
him  money  not  to  testify  against  €k>ujon,  the 
defendant  in  that  case.  Was  not  this,  such  mis- 
behavior upon  Uie  part  of  the  appellant  as  made 
him  liable,  imder  section  726,  to  fine  or  impris- 
onment, at  tiie  discretion  of  the  court?  This 
question  cannot  reasonably  receive  any  other 
than  an  afl9rmative  answer.  The  jury  room  and 
hidlway,  where  the  misbehavior  occurred,  were 
parts  of  the  place  in  which  the  court  was  re- 
quired by  law  to  hold  its  sessions.  It  was  held 
in  Ueairdy.  Pierce,  8  Cush.  888, 841,  that  "  The 
grand  jury,  like  the  petit  jury,  is  an  append- 
age of  me  court,  acting  under  the  authontvof 
tbe  court,  and  Uie  witnesses  summoned  before 
them  are  amenable  to  the  court,  precisely  as 
the  witnesses  testifying  before  the  petit  jur^  are 
amenable  to  the  court."  We  are  of  opmion 
that,  within  the  meaning  of  the  statute,  the 
court,  at  least  when  in  session,  is  present  in 
every  part  of  the  place  set  apart  for  its  own  use, 
and  for  the  use  of  its  officers,  jurors  and  wit- 
nesses; and  misbehavior  anywhere  in  such 
place  is  misbehavior  in  the  presence  of  the 
court.  It  is  true  that  the  mode  of  proceeding 
for  contempt  Is  not  the  same  in  every  case  oi 
such  misbehavior.  YHiere  the  contempt  is 
committed  directly  under  the  eye  or  within  the 
view  of  the  court,  it  may  proceed  "upon  its 
own  knowledge  of  the  facts,  and  punish  the 
offender,  without  further  proof,  and  without 
issue  or  trial  in  any  form"  (Exparte  Terry,  128 
U.  8.  289,  809)  [82: 405,  410];  whereas,  in  cases 
of  misbehavior  of  which  the  judge  cannot  have 
such  personal  knowledge,  and  is  informed 
thereof  only  by  the  confession  of  the  party,  or 
by  the  testimony  under  oath  of  others,  the 
proper  practice  is,  by  rule  or  other  process,  to 
require  the  offender  to  appear  and  snow  cause 
why  he  should  not  be  punished.  4  Bl.  Com. 
286.  But  this  difference  in  procedure  does  not 
affect  the  question  as  to  whether  particular 
acts  do  not,  within  the  meaning  of  the  statute, 
constitute  misbebavior  in  tbe  presence  of  the 
court  If,  while  Flores  was  in  the  court  room 
waitlagHo  be  called  as  a  witness,  the  appellant 
had  attempted  to  deter  him  from  testifying;  on 
behalf  of  the  Ctovemment.  or  had  there  offered 
him  monev  not  to  testify  against  Qoujon,  it 
could  not  be  doubted  that  he  would  have  been 
guilty  of  misbehavior  in  the  presence  of  the 
court,  although  the  judge  might  not  have  been 
personaUy  cognizant  at  the  time  of  what  oc- 
curred. But  if  such  attempt  and  offer  occurred 
in  the  hallway,  justout^de  of  the  court  room, 
or  in  the  witness  room,  where  Flores  was 
waiting,  hi  obedience  to  the  subpena  served 
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iipoD  him,  or  pursuant  to  tbe  order  of  the  court, 
to  be  callikl  into  the  court  room  us  a  witness, 
must  it  be  said  that  such  misbebavior  was  not 
in  the  presence  of  the  court?    Clearly  not. 

We  are  of  opinion  that  the  conduct  of  the 
appellant,  as  described  in  the  final  order  of  the 
Disbict  Court,  was  misbehavior  In  its  presence, 
for  which  he  was  subject  to  be  punished  with- 
out Indictment,  by  fine  or  imprisonment,  at  its 
discretion,  as  provided  in  section  725  of  the 
Revised  Statutes.  And  this  view  renders  it 
unnecessary  to  consider  whether,  as  argued, 
tbe  words  "so  near  thereto  as  to  obstruct  the 
administration  of  justice  "  refer  only  to  cases  of 
misbehavior,  outside  of  the  court  room,  or  in 
the  vicinity  of  the  court  building,  causing  such 
open  or  violent  disturbance  of  the  quiet  and 
order  of  the  court  while  in  session,  as  to  act- 
ually interrupt  the  transaction  of  its  business. 

It  is,  however,  contended  that  the  proceed- 
ings in  the  District  Court  were  insufficient  to 
give  that  court  jurif^liction  to  render  Judgment, 
j'his  contention  is  based  mainly  upon  the 
refusal  of  the  court  to  require  service  of  interrog- 
atories upon  the  appellant,  so  that,  in  answer- 
ing them,  he  could  purge  himself  of  the  con- 
tempt charged.  The  court  could  have  adopted 
that  mode  of  dying  the  question  of  contempt, 
but  it  was  not  bound  to  do  so.  It  could,  in  its 
discretion,  adopt  such  mode  of  determining 
that  question  as  it  deemed  proper,  provided  due 
regara  was  had  to  the  essential  rules  that  obtain 
in  Uie  trial  of  matters  of  contempt. 

This  principle  is  illustrated  in  RomOaU  t. 
BHaham,  74  U.  8.  7  Wall  628,  540  [19:  286, 
293],  which  was  an  action  for  damages  against 
the  judge  of  a  court  of  general  jurisdiction^ 
who  removed  the  plaintiff  from  hb  of9oe  as  an 
attorney  at  law,  on  account  of  malpractice  and 
gross  misconduct  in  his  office.  One  of  his  con-* 
tentions  was  that  the  court  never  acquired  ju- 
risdiction to  act  in  his  case,  because  no  formal 
accusation  was  made  against  him,  nor  any 
statement  of  tbe  grounds  of  complaint,  nor  m 
formal  citation  against  him  to  answer  them. 
The  court,  after  observing  that  the  informali- 
ties of  the  notice  did  not  touch  the  question  of 
turisdiction,  and  tliat  the  plaintiff  understood 
from  tlie  notice  received  the  nature  of  the  charge 
against  him  said:  "  He  waa  afforded  ample  op- 
portunity to  explain  the  transaction  and  vinai- 
cate  his  conduct.*  He  introduced  testimony 
upon  the  matter,  and  was  sworn  himself.  It  is 
not  necessary  that  proceedings  against  attorneys 
for  malpracUoe,  or  any  unprofeMional  conduct, 
•hould  be  founded  upon  formal  allegations 
jigainst  them.  Such  proceedings  are  often  in- 
stituted upon  information  developed  in  the 
progress  of  a  cause,  or  from  what  the  court 
learns  of  tbe  conduct  of  the  attorney  from  its 
own  observation.  Sometimes  they  are  moved 
by  third  parties  upon  affidavit;  and  sometimes 
they  are  taken  by  the  court  upon  its  own  mo- 
tion. All  that  is  requisite  to  their  validity  is 
that,  when  not  taken  for  matters  occurring  in. 
open  court,  in  the  presence  of  the  judges,  notice 
should  be  given  to  the  attomev  of  the  charges 
made,  and  opportunity  afforded  him  for  ex- 
planation and  defense.  The  manner  in  which 
tbe  procoedin;;  shall  be  conducted,  so  that  it 
be  without  oppression  or  unfairness,  is  a  matter 
of  judicial  regulation."  So  in  the  present  case. 
If  ([he  appellant  was  entitled,  of  right,  to  purge 
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himself,  under  oath,  of  the  contempt,  that  right 
was  not  denied  to  him;  for  it  appears,  from  tbe 
proceedings  in  the  District  Court,  made  part  of 
the  petition  for  habeoi  eorpui,  not  only  that  he 
was  informed  of  the  nature  of  the  charges 
against  him  by  the  testimony  of  Flores,  taken 
down  by  a  sworn  stenographer  at  the  pre- 
liminary examination,  but  that  he  was  present 
at  the  nearing  of  the  contempt,  waa  repre- 
sented by  counsel,  testified  under  oath  in  his 
own  behalf,  and  had  full  opportunity  to  make 
hif  defense. 

Our  conclusion  is  that  the  District  Court 
had  jurisdiction  of  the  subject  matter,  and  of 
the  person;  and  that  irregularities,  if  any,  oc- 
curnnff  in  the  mere  conduct  of  the  case,  do 
not  affect  the  validity  of  its  final  order.  Its 
judgment,  so  far  as  it  involved  mere  errors, 
cannot  be  reviewed  in  this  collateral  prboeed- 
ing,  and  must  be  affirmed. 

It  is  90  ordered. 


Bz  parte: 

In  the  Matter  of  THOMAS  J.  CUDDY, 

AppL 

(See  8.  a  Baporter^  ad.  280-M7.) 

Applie(Uion  for  habeas  corpus,  eontenti  qf-^ 
return  to^^m/igroperly  infiuendng  a  jwry, 
a  eofUempt-^^uriedietion  qf  distrust  eourt-^ 
eontemipti-'preefimiition— evidence '^general 
Q/vertMiit   error 

L  The  appUoatlOD  fot  «  writ  of  habea$  eorpm 
most  set  forth  theiCaots  oonoeniinff  the  detention 
of  the  party  restrained,  in  whose  custody  he  is  de> 
talned,  and  by  vlrtneof  what  dalm  or  authority* 
if  known. 

S.  The  retam  must  specify  the  true  oanse  of  tho 
detention;  and  the  petitioner,  or  the  party  impris- 
oned may  deny  any  of  the  facts  set  forth  in  tbe 
return,  or  may  allege  any  other  facts  that  may 
be  material  in  the  case,  so  that  the  facta  may  be 
ascertained  and  the  matter  disposed  of  as  law 
and  Justice  require. 

ft.  Approaching  a  penoo  summoned  as  a  juror 
with  a  view  of  improperly  Influencing  his  aotiona 
in  the  event  of  his  being  sworn  as  a  juror  in  the 
case,  if  done  in  the  presence  of  the  court,  is  a 
contempt,  punishable  by  fine  or  imprisonment, 
at  the  discretton  of  the  court,  without  indSot- 
ment. 

i.  The  District  Ctourt  of  the  United  States  pos- 
sewce  superior  jurisdiction,  and  its  judgments 
cannot  be  assailed  collaterally,  except  upon 
grounds  that  impeach  their  jurisdiction;  it  is  pre- 
sumed to  have  jurisdiction  to  give  the  judgments 
it  renders  until  the  contrary  appears. 

S.  Where  its  judgment  is  attacked  collaterally 
and  the  record  disolcees  a  case  of  contempt,  and 
does  not  show  one  beyond  the  jurisdiction  of  the 
court,  it  must  be  presumed  that  the  case  is  within 
its  jurisdiction  to  punish;  such  presumption  may 
be  overcome  by  the  evidence,  in  proceedings  for 
habeat  eorptiM, 

8.  If  the  appellant  had  alleged  such  facts  as  indi- 
cated that  the  misbehavior  with  which  he  was 
charged  was  not  such  as,  under  section  725  of  the 
Reviaed  Statutes,  made  him  liable  to  fine  or  im- 
prisonment, at  Uie  discretion  of  the  court,  he 
would  have  been  entitled  to  the  writ,  and,  upon 
proving  such  facts,  to  have  been  discharged. 


[eso] 


Nora.— See  preceding  case.  Ex  parte  Savin,  and 
note, 
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i:  Tbeg«nfltal  aYerment, In tiie petttSon, that ap- 
peOant  vaa  dwtalnwl  in  Tlolatlon  of  the  Ctonstita- 
tJonandlawiof^aTJnltPd  8tat6B,and  that  the 
AMiiot  oomt  had  solmlidlotlontotrjaQd  fenr 
lenoafalnuls  an  arerment  of  a  oonohition  of  law, 
■ndnotof  Ikotai 

t.  Wherettfs  neither  alleged  nor  psofed  that  the 
eeafnpU  whl^  the  ^ipeUant  wai  adjudged, 
upon  Dolioeand  bearing;  to  hare  oommltted,  wae 
Botoonmitttedta  the  preoenoe  of  theooQrt,and 
his  ndebeharlor,  if  It  ooourred  In  Ha  preeenoe, 
jBade  him  Ualde  to  fine  or  imprtaonment,  it  must 
he  held  tiiat  the  want  of  Jurisdiction  is  not  afflrmp 
atfrely  diown;  oonsequentlj,  that  it  does  not  ap- 
pear that  error  was  committed  in  refusing  the 
wrtta 
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APPEAL  from  a  judnnent  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  California,  denying  an  application 
for  a  writ  of  habeas  eorvuM.    AMrmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  J.  A.  Anderson  for  appellant. 
Meun.  OeorM  J.  Denis,  United  States 
Attjf.,  and  Q.  JL    Jenks,  SoUcitor-Osn.,  for 
United  Statea. 

Mt.JusHos  Hmrlam  delivered  the  opinion 
of  the  court.: 

This  is  an  appeal  from  a  final  Judgment  in 
(he  Oircoit  Court  of  the  United  States  for  the 
Southern  District  of  California,  denying  an  ap- 
plication for  a  writ  of  habeas  corpus. 

The  appellant,  in  bis  petition  for  the  writ, 
iquesented  that  be  was  detained  and  impris- 
eoied,  contrary  to  the  Constitution  and  laws  of 
Ihe  IJDited  States,  under  and  by  virtue  of  a 
wanaot  of  commitment  based  upon  a  pre- 
I1 1  tended  judgment  of  the  District  Court  of  the 
^  United  Buies  for  the  Southern  District  of  Cal- 
ifornia, adjudging  bim  jguilty  of  contempt  of 
eoozt,  and  sentencing  bim  to  six  months'  im- 
primment  in  jaiL 

The  petition  puiports  to  set  out  all  the  min- 
vies,  records,  and  iOes  of  tbe  Court,  in  the  pro- 
cee(ttngB  for  contempt,  from  which  it  appears 
that  on  the  12tb  day  of  February,  18^,  tbe 
caaeof  United  States  v.  W.  More  Young  com- 
ing on  regularly  for  trial,  a  jury  was  ordered 
to  be  drawn  and  impaneled;  tbat  tbe  names  of 
twelve  lurors  were  r^idarly  drawn  from  tbe 
bo,  and  they  were  sworn  on  their  wir  dire; 
that  amoD^  tbe  names  so  drawn  was  tbat  of 
•f  Robot  IfcQarvin,  who,  being  asked  upon 
IdiexaniinaUon  If  be  bad  been  approached  or 
ipoken  to  by  anyone  about  tbe  above  case, 
teplied  that  be  bad  been  approached  and 
iioken  to  about  it  by  tbe  appellant,  Cuddy; 
that,  upon  tbe  testimony  thus  adduced,  tbe 
nnrt  niade  an  order  directing  a  citation  to  be 
Ivoed  forthwith,  requiring  appellant  to  appear 
before  tbe  court,  on  tbe  next  day,  to  snow 
canie  why  he  sbould  not  be  punished  for  con- 
tempt; and  that  such  citation  was  accordingly 
at  once  issued. 

It  farther  appears  from  the  minutes  and  or- 
4en,  that  tbe  matter  of  contempt  came  on  for 
ming  the  next  day,  tbe  appellant  appearing 
in  person  and  by  counsel;  tbat  an  exception  to 
tbeproceedinffs  was  taken  by  bim,  "a  general 
wnial  enterod,  and  tbe  bearing  was  pro- 
<»ded  with;^  tbat  after  tbe  witnesses  on  behalf 

mu.s. 


of  tbe  Qovcmment  were  examined,  the  appel> 
lant  moved  to  dismiss  tbe  matt^  of  contempt, 
and  the  motion  was  denied;  that  be  testified, 
under  oatb,  in  bis  own  behalf;  and  tbat  upon 
tbe  concludon  of  all  the  testimony  tbe  matter 
was  submitted.  The  cburt  made  tbe  following 
order: 

"Wbereas,  in  tbe  progress  of  tbe  trial  of  tbe 
action  of  tbe  United  States  of  America  v.  W. 
More  Young,  on  tbe  12tb  day  of  February. 
1880,  upon  tbe  examination  of  tbe  term  trial 
juror,  Kobert  Mc€kirvin.  as  to  bis  qualification 
to  sit  as  a  trial  juror  in  tbe  said  action,  the 
said  McChurin  testified,  among  other  things,  in 
effect  tbat  on  tbe  day  pre^ous  be  was  ap- 
proached by  one  Thomas  J.  Cuddy  with  tbe 
object  on  Cuddy's  part  to  influence  his,  Mc- 
Gkurin's  actions  as  a  juror  in  tbe  said  case  in 
tbe  event  tbat  be  sbould  be  sworn  to  try  the 
said  action;  and 

'*Wbereas,  from  tbe  testimony,  this  court, 
on  the  said  12th  day  of  February,  1889,  en- 
tered an  order  directing  the  said  Thomas  J. 
Cuddy  to  show  cause  before  this  court,  at  the 
court  room  thereof,  at  10  o'clock,  on  tbe  18tb 
day  of  February,  1889,  why  be  should  not  be 
adjudged  guilty  of  a  contempt  of  this  court; 
and 

"Wbereas,  in  response  to  tbe  sold  citation, 
said  Thomas  J.  Cuddy  did,  on  the  said  18th 
day  of  February,  1889,  appear  before  tbe  said 
cc!if '  and 

"Whereas,  testimony  was  then  and  there  in- 
troduced in  respect  to  the  matter  both  for  and 
against  bim: 

"Tbe  court,  having  duly  considered  tbe  tea- 
thnonv,  does  now  find  the  fact  to  be  that  the 
said  'Thomas  J.  Cuddy  did,  upon  tbe  11th  day 
of  February,  1889,  approach  tbe  said  Robert 
McGarvin,  at  tbe  time  being  a  term  trial  juror 
duly  impaneled  in  this  court,  with  tbe  view  to 
improperly  influence  Uie  said  McGbrvin's 
action  in  tbe  case  of  tbe  United  States  of 
America  against  tbe  said  Toimg  in  tbe  event 
tbe  said  Mc€ktfvin  sbould  be  sworn  as  a  juror 
in  said  action.  • 

"Now,  it  is  here  adjudged  by  tbe  court  that 
tbe  said  Thomas  J.  Cuddy  did  thereby  commit 
a  contempt  of  this  court,  for  which  contempt 
it  is  now  here  ordered  and  adjudged  that  tbe 
said  Thomas  J.  Cuddy  be  imprisoned  in  tbe 
county  jail  of  tbe  County  of  Los  Angeles  for 
tbe  pmod  of  six  months  from  this  &te,  and 
tbe  marshal  of  this  district  will  execute  tiiis 
judgment  forthwith." 

Tbe  petition  for  the  writ  sets  out  also  tbe 
warrant  of  commitment,  which  recites  that 
tbe  appellant  **was  convicted  of  a  contempt  of 
tbe  said  court,  committed  on  tbe  Utb  day  of 
February,  1889,  at  tbe  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California, 
and  within  the  jurisdiction  of  said  court." 

Tbe  appellant  in  bis  application  claims  "that 
said  United  States  District  Court  bod  no  juris- 
diction or  authority  lefi;ally  to  try  and  sentence 
bim  in  tbe  manner  and  form  above  stated:  1. 
For  tbe  reason  that  tbe  matters  set  out  in  said 
judgment  do  not  constitute  any  contempt  of 
court  proTided  for  \xs  section  725  of  tbe  Revised 
Statutes  of  tbe  United  States.  2.  For  the  reason 
tbat  tbe  proceedings  in  said  court  were  insufll- 
cient  to  give  tbe  court  jurisdiction  to  proceed 
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to  JudgmeDt  in  said  matter.  8.  For  the  reason 
that  smd  judgment  is  void,  because  not  based 
or  f  oundea  upon  any  proceedings  in  due  course 
of  law." 

This  is  the  whole  case  as  made  by  the  petition 
for  the  writ  of  haJbeoi  arrptis. 

Although  the  testimony  given  on  the  hearing 
of  the  question  of  contempt  was  taken  down  by 
a  stenographer,  under  oath,  no  part  of  it  ex- 
cept the  evidence  of  McGhirdn,  the  substance 
of  which  is  recited  'ji  the  abitve  order,  appears 
hi  the  transcript 

We  are  unable  from  the  record  before  us  to 
say  that  the  circuit  court  erred  in  denying  the 
application  for  the  wxit  of  habea$  eorpui. 

The  statute  requires  the  application  for  a 
writ  of  habeoi  eorptu  to  set  forth  "the  facts, 
concerning  the  detention  of  the  party  restrained, 
in  whose  custody  he  is  detained,  and  by  virtue 
of  what  claim  or  authority,  if  known."  R  S. 
g  754.  The  return  must  specify  the  true  cause 
of  detention,  and  the  petitioner,  or  the  party 
Imprisoned  "may  deny  any  of  the  facts  set 
forth  in  the  return,  or  may  aDege  anv  other 
facts  that  may  be  material  m  the  case.''^  Such 
denials  or  allega^ons  must  be  under  oath,  and 
■mendmentf  may  be  made,  with  leave  of  the 
court,  "80  that  thereby  the  material  facts  may 
be  ascertained,"  and  the  matter  disposed  of  ^'as 
law  and  Justice  require."  R.  S.  §g  767»  760, 
761. 

The  present  application  does  show  In  whose 
custody  and  bv  virtue  of  what  authority  the 
appellant  It  detained:  but  it  sets  forth  the  facts 
concerning  hif  detention  so  far  only  as  they 
are  disclosed,  as  above,  by  the  minutes,  files, 
and  records  of  the  district  court.  It  is  stated 
in  the  brief  of  appellant's  counsel,  and  the  state- 
ment was  repeated  at  the  bar,  that  the  differ- 
ence between  the  Savin  Cam.  Just  determined 
[ante,  p.  150],  and  the  present  case  is,  that  the 
misbehavior  constituting  the  contempt  with 
which  Savin  is  charged  occurred  in  the  court 
building  and  while  the  court  was  in  session; 
whereas,  the  misbehavior  with  which  Cuddy 
la  charged  did  not  occur  in  the  court  buila- 
ing,  nor,  so  far  as  the  record  of  the  district 
court  shows,  while  the  court  was  in  session. 
It  was  assumed  in  argument  that,  under 
no  view  of  the  facts,  could  the  misbehavior  of 
Cuddy  be  deemed  to  have  occurred  in  the 
presence  of  the  court  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice,  and 
therefore  his  offense,  if  punishable  at  all,  was 
punishable  only  by  indictment  But  both  the 
petition  for  habeas  eorpue  and  the  record  of  the 
district  court  are  silent  as  to  the  particular  lo- 
cality where  the  appellant  approached  McGar- 
vin,  with  a  view  of  improperly  influencing  his 
actions  In  the  event  of  his  t!eing  sworn  as  a 
taror  in  the  case  of  United  SteUee  v.  Young, 
That  which,  according  to  the  finding  and  Judg- 
ment, the  appellant  d8,  if  done  in  the  presence 
of  the  court,  that  is.  In  Uie  place  set  apart  for 
the  use  of  the  court.  Its  officers.  Jurors,  and 
witnesses,  was  clearly  a  contempt,  punishable, 
at  provided  fai  g  735  of  the  Revised  Statutes, 
l^  fine  or  Imprisonment  at  the  discretion  of 
tne  court,  and  without  Indictment  Ex  parte 
Satin,  ante,  p.  150. 

The  district  court  posseasea  superior  Jurisdio- 
tlon,  within  the  meaning  of  the  familiar  rule 
that  the  Judgments  of  coarti  of  that  character 
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cannot  be  assafled  collaterally,  except  upon 
grounds  that  impeach  their  Jurisdiction.  In 
Kemp^B  Leseee  v.  Kennedy,  9  U.  S.  6  Crancb, 
178,  185  [8:  70],  O/iitf  Justice  Marshall,  after 
observing  that  the  words  "inferior  court"  ap- 
ply to  courts  of  special  and  limited  authority^ 
erected  on  such  principles  that  their  proceed- 
ings  must  ^ow  Jurisdiction, said:  "The court* 
of  the  United  States  are  all  of  limited  Jurisdic- 
tion, and  their  proceedings  are  erroneous  if  the 
Jurisdiction  be  not  shown  upon  them.  Judg- 
ments rendered  in  such  cases  may  certainly  be 
reversed,  but  this  court  is  not  prepared  to  say 
that  they  are  absolute  nullities,  which  may  lie 
totally  disregarded."  In  McChrmick  v.  /SuUi- 
vant,  28  U.  S.  10  Wheat  102, 109  [6: 800],where 
the  question  was  whether  a  decree  in  a  suit  in 
the  Federal  District  Court  of  Ohio,  which  did 
not  show  that  the  parties  were  citizens  of  dif- 
ferent States,  was  coram  nonjudice  and  void, 
the  court  said  that  the  reason  assigned  for 
holding  that  decree  void  "proceeds  upon  an  in- 
correct view  of  the  character  and  lurisdictioo 
of  the  inferior  courts  of  the  United  States. 
They  are  all  of  limited  Jurisdiction:  but  they 
are  not,  on  that  account,  inferior  courts  in  the 
technical  sense  of  those  words,  whose  Judsp- 
ments,  taken  alone,  are  to  be  disreffardea.  Ef 
the  Jurisdiction  be  not  alleged  in  ue  proceed- 
ings, their  Judgments  and  decrees  are  errone- 
ous, and  mav,  upon  a  writ  of  error  or  appeal, 
be  reversed  for  that  cause.  But  they  are  not 
absolute  nullities."  And  in  Oalpin  v.  Pao§^ 
85  U.  a  18  Wall  850,  865  [21:  m,  962],  the 
court  said:  "  It  Is  ondoubtealy  true  that  a  so* 
perior  court  of  general  Jurisdiction,  proceed- 
ing within  the  general  scope  of  its  powers.  Is 
{)re8umed  to  act  rightly.  AU  intenaments  of 
aw  in  such  cases  are  in  favor  of  Its  acts.  It  Is 
presumed  to  have  Jurisdiction  to  give  the  Judg- 
ments it  renders  until  the  contrary  appears. 
And  this  presumption  embraces  Jiulsdictlon 
not  only  of  the  cause  or  subject  matter  of  the 
action  in  which  the  Judgment  is  given,  but  of 
the  parties  also."  The  general  rule  that,  unless 
the  contrary  appears  from  the  record,  a  cause 
is  deemed  to  be  without  the  juiisdicdon  of  a 
Circuit  or  District  Court  of  the  United  States-^ 
their  Jurisdiction  being  limited  by  the  Consti- 
tution and  Acts  of  Congress— has  no  applica- 
tion where  the  Judgments  of  such  courts  are 
attacked  collaterally. 

Unless,  therefore,  the  want  of  Jurisdiction,  as 
to  subject  matter  or  parties,  appears,  in  some 

1)roper  form,  every  intendment  must  be  made 
n  support  of  the  judgment  of  a  court  of  that 
character.  The  District  Courts  of  the  United 
Stafes,  invested  with  power  to  punish,  without 
indictment,  and  by  fine  or  imprisonment,  at 
their  discretion,  contempts  of  their  authority, 
are  none  the  less  superior  courts  of  general  Ju- 
risdiction, because  the  statute  declares  that  such 
power  to  punish  contempts  "shall  not  be  con- 
strued" to  extend  to  any  cases  except  mislie> 
havior  In  the  presence  of  the  court,  misbe> 
havior  so  near  thereto  as  to  obstruct  the  admin- 
istration of  Justice,  and  disobedience  or  resist- 
ance to  its  lawful  writ  process,  order,  rule  de- 
cree, or  command.  Rev.  Stat  725.  Theonlr 
effect  of  this  limitation  is  to  narrow  the  field 
for  the  exercise  of  their  general  power,  as 
courts  of  superior  Jurisdiction,  to  punish  con- 
tempts of  tlMir  auUiority. 
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^j .      Tbb  recoid  In  the  present  caie  shows  that  the 
eppsOsnt  was  before  the  court;  thatteetimony 
was  heard  In  respect  to  the  matter  of  contempt; 
sad  that  the  anpeUant  testified  in  his  own  be- 
half.  The  juogment  being  attacked  collateral- 
ly, ind|the  lecatd  disdoong  a  case  of  con- 
tempt»  um)  not  showing  one  beyond  the  juris- 
dieQoa  of  the  court,  it  must  be  presumed,  in 
(Ml  proceeding,  that  the  evidence  made  a  case 
wlOm  its  Junadiction  to  punish  in  the  mode 
panned  here.    We  do  not  mean  to  say  that 
tUi  presumption  as  to  Jurisdictiona]  facts, 
about  which  the  record  is  silent,  may  not  be 
oferoome  by  evidence.    On  the  contrary,  if  the 
appdlinthad  alleged  such  facts  as  indicated 
that  ^  misbehavior  with   which  he  was 
dismd  was  not  such  as,  under  section  725  of 
the  Berised  Statutes,  made  him  liable  to  fine 
«r  imprisonment,  at  Uie  discretion  of  the  court, 
he  would  have  been  entitled  to  the  writ,  and, 
opon  proving  such  facts,  to  have  been  dis- 
chtned.    8i^  evidence  would  not  have  con- 
tndicled  the  record.    But  he  made  no  such  al- 
kgatioQ  in  his  application,  and  so  far  as  the 
leooid  shows,  no  such  proof.    The  general 
aTennent,  In  the  petition,  that  he  was  detained 
la  Tiolstion  of  the  Constitution  and  laws  of  the 
United  States,  and  that  the  district  court  had 
DO  jurisdiction  or  authority  to  try  and  sentence 
him,  in  the  manner  and  form  above  stated,  is 
so  ivennent  of  a  conclusion  of  law,  and  not  of 
fMti,  that  would,  if  found  to  exist,  displace 
Qie  nesumptiott  Uie  law  makes  in  support  of 
the  Jodgment    As  it  was  neither  alleged  nor 
profed  that  the  contempt,  which  the  appellant 
was  adjudged,  upon  notice  and  bearing,  to 
hsTe  committed,  was  not  committed  in  the 
ppneDce  of  the  court,  and  as  his  misbehavior, 
if  itooeorred  in  its  presence,  made  him  liable 
to  ibe  or  fanpiisonment,  at  the  discretion  of 
eooit,  it  must  be  held  tiiat  the  want  of  Juris- 
dietioii  is  not  afflrmativdy  shown;  consequent- 
If jthst U does  not  appear  that  error  was  com- 
mtted  in  refusing  the  writ 

Whether  the  attempt  to  iufluence  the  con- 
dnct  of  the  term  trial  Juror,  McGarvin,  was  or 
was  not,  within  the  meaning  of  the  statute, 
Bisbdiavior  so  near  to  the  court  "as  to  ob- 
itnict  the  administration  of  Justice,"  however 

mgl^  distant  from  the  court  building  may  have  been 

^   the  i^soe  where  the  appellant  met  him,  is  a 

^Hnon  upon  which  it  u  not  necessary  to  ex- 

pnm  so  opinion. 

Far  Os  rmmns  ttaUd,  ihejudgmmU  below  it 
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what  tuffieUnt—xHtxK  yiit^—contraeU  for  eaiu 
itnuotu  lins  of  trantportaUon^-'bridgeeontraet 
wHidr—contrati  of  railroad  eompantet  vaUd^ 
contract  ultra  vires  doa  not  beeoim  valid  2y  be- 
ing  executed.. 

L  When  the  president  of  a  oorporatlon  executes, 
In  Its  behalf,  and  within  the  soope  of  Its  charter, 
a  oontraot  which  requlree  the  oonounrenoe  of  the 
board  of  dlrecton,  and  the  board,  knowing  that 
he  has  done  so,  does  not  dlMont  within  a  reason- 
able time.  It  will  be  presumed  to  have  ratlfled  his 
act 

S.  When  a  oontraot  Is  made  by  any  agent  of  a 
oorporatlon  In  Its  behalC,  and  for  a  purpose  au- 
thorised by  Its  charter,  and  the  corporation  re- 
ceives the  benefit  of  the  oontraot,  without  objec- 
tion, it  may  be  presumed  to  have  authorised  or 
ratified  the  oontraot  of  Its  agent. 

a.  A  lease  made  by  one  raiiroad  corporation  to  an- 
other, neither  of  which  is  expressly  authorized 
bylaw  to  enter  into  the  lease,  is  tittro  elm  and 
void. 

i.  Where  the  charter  of  a  railroad  corporation,  or 
the  general  hiws  applicable  to  It  manifest  the  in- 
tention of  the  Leajslature,  fOr  the  purpose  of  se- 
curing a  continuous  line  of  transportation  of 
which  Its  road  forms  part,  to  confer  upon  it  the 
power  of  making  contracts  with  other  railroad 
or  steamboat  corporations  to  promote  that  end, 
such  contracts  are  not  tittm  vktM, 

S.  The  bridge  contract,  men^oned  In  the  opinion. 
In  regard  to  the  bridge  across  the  MIsslasippI 
Biver  at  Keokuk,  was  a  lawful  and  valid  contract 
as  between  the  Bridge  Company  and  the  Indiana 
Central  Company. 

e.  The  laws  of  Pennsylvania  authorised  the  Pitts- 
burgh and  Pennsylvania  Companies  to  assume 
the  obligation  of  that  contract  with  the  Bridge 
Company,  either  directly  or  through  the  inter- 
vention of  the  Indiana  Central  Companjr;  the 
Bridge  Company  was  a  railroad  company,  and 
the  bridge  a  railroad,  within  the  meaning  of  the 
Pminsylvanla  statutes.  Its  principal  purpose  and 
use  being  the  passage  of  railroad  trains. 

7.  A  oontraot  made  by  a  corporation,  which  is  un- 
lawful and  void  because  beyond  the  scope  of  its 
corporate  powers,  does  not,  by  being  carried  Into 
execution,  become  lawful  and  valid;  but  the 
proper  remedy  of  the  party  aggrieved  is  by  dis- 
affirming the  contract,  and  suing  to  recover,  as 
on  a  qitafiimn  moruitt  the  value  of  what  the  de- 
fendant has  actually  received  the  benefit  of. 
[Nos.  11,  18J 

Argued  Jan,  tS,  1888.    JDedded  Map  18,  1889. 

APPEALS  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  DlinoiB,  for  the  recovery  by  the 
complainant,  the  Eeolnikand  Hamilton  Bridge 
Co.,  from  the  Pittsburgh,  Cincinnati  and  St 
Louis  Railway  Co.,  and  the  Pennsylvania  Rail- 
way Company,  of  the  sum  of  $158,701.29,  with 
costs  for  deficiencies  in  toll  for  the  use  of  plaint- 
iff's bridge  under  a  contract  executed  at  the 
request  of  these  two  railroad  companies  by  the 
Columbus,  Chicago  and  Indiana  Central  Kafl- 
road  Company.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Greorgre  Hoadley*  for  appellants: 

The  C.  C.  «  L  C.  R  Co.  was  a  corporation 
of  Ohio,  Indiana  and  Illinois.  This  made  it  a 
separate  corporation  of  each  of  the  States  quoad 
the  franchises  conferred  by  and  the  property 
situate  within  such  State. 

Ohio  d  M,  R  Oo.  Y.Whsder,  06  U.  S.  1 
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Black,  286  (17: 180);  Chicago  d  N.  W.  R,  Co. 
^.Whitton,  80  U.  8.  18  WaU.  370  (20:  571); 
MMer  v.  i>wf .  U  U.  8.  444.  447  (24: 207, 208); 
Kan$ai  Pae,  R.  Co.  v.  Atchison,  T.  d  8.  F.  R 
Co.  112  U.  8.  414  (28:  704). 

Neither  party  to  the  lease  had  le^  author- 
ity to  enter  into  Uie  bridge  contract  or  either 
of  the  amendments  thereto. 

Pa.  R,  Co.  V.  at.  Louii,  A.  d  T.  H.  R.  Co. 
118  U.  8.  200,  680  (80:  88,  284);  York  d  M.  L. 
R.  Co.  V.  Winani,  68  U.  8. 17  How.  80(15: 27); 
Green  Bqv  d  M.  R.  Co.  v.  Union  Steamboat  Co. 
107  U.  8.  08  @7:  418);  Eoitem  Counties  R.  Co. 
V.  Hawkes,  5  U.  L.  Cas.  881;  AMury  Railtcay 
Carriage  d  Iron  Co.  v.  Riehe,  L.  R.  7  H.  L. 
658;*  Maegregor  v.  Doter  d  D.  R.  Co.  18  Q.  B. 
618;  Eaet  Anglian  R.  Co.  v.  Baetem  Counties 
R.  Co.  11  C.  B.  775;  Douming  v.  Mt.  WaMng- 
ton  Road  Co.  40  N.  H.  280;  Pitteburg  d  8.  R. 
Co.  Y.AUeaheny  Co.  70  Pa  210. 

Neither  lessor  nor  lessee  authorized  its  offi- 
cers to  execute  the  bridge  contract  or  either  of 
the  amendments  thereto. 

JJiomai  V.  West  Jersey  R.  Co.  101  U.  8.  86 
(25:  058);  Parish  y.WheeUr,  22  K.  Y.  404. 

The  lease  and  amended  lease,  and  with  them 
all  liability  upon  the  bridge  contracts,  were  de- 
termined hj  eviction,  January  1, 1875. 

Clark  V.  lAneberger,  44  Ind.  228;  Morss  v. 
Qoddard,  18  Met.  180; Beach,  Recdyers,  §200, 
€t  seq.;  Herring  y.  New  York,  L.  B.  d  W.  R. 
Co.  7  Cent  Rep.  808,  106  N.  Y.  840.  877; 
Trimble  y.  8trother,  25  Ohio  8t  878;  Breu>er  y. 
JUaurer,  88  Ohio  8t.  548,  550;  Emmitt  y.  Bro- 
p/iy,  42  Ohio  St.  82,  88:  Crowdt  y. Eospitalqf 
St.  Barnabas,  2fJ  N.  J.  £q.  650. 

Mr.  Lynuui  Tmmball  andMalyilleW. 
Faller,  for  appellee: 

It  is  immaterial  whether  the  C.  C.  &  L  C. 
R  Co.  had  authority  to  enter  into  said  bridfe 
contracts.  Persons  disqualified  to  act  for 
themselyes  may  act  as  the  a^nts  of  others. 

8tory,  Agency,  g  7;  Angell  A  Ames,  Corp. 
6278. 

If  material,  the  statutes  of  Illinois  and  the 
United  States  gave  it  such  authority. 

1  Gross,  UL  Stat.  1818-1860.  pp.  686,  587, 
088:  Act  of  Congress.  June  15.  1866;  R.  8. 
§5258;  Qreen  Bay  d  M.  R.  Co.  y.  Union  Stearn^ 
boat  Co.  107  U.  8. 100  (27: 418);  Field.  Ultra 
Vires,  112;  Ogdensburg  d  L.  C.  R  Co.  v.  Pratt, 
80  U.  8.  22  Wall  128  (22:  827);  Ohio  d  M.  R 
Co.  v.  McCarthy,  06  U.  8.  266  (21:  605). 

The  presidents  of  the  appellant  companies 
and  of  the  C.  C.  &  L  C.  R  Co.  had  authority 
as  such  to  execute  said  bridge  contracts  as  the 
executive  officers  of  their  respective  companies, 
charged  with  the  duty  of  making  running  ar- 
rangements in  connection  with  their  roads  for 
through  traffic. 

Stonr.  Agency,  gg  184,  185.  188,  446;  Mitdir 
tU  v.  Deeds,  40  III  424;  Chicago,  B.  d  Q.  R 
Co.  y.  Coleman,  18  RL  207;  2  Kent,  Com.  12th 
ed.  201;  Anderson  y.  Tompkins,  1  Brock.  462; 
Bank  of  CeiuiMa  y.  PMerson,  11  U.  8.  7 
Crancb,  806  (8:  851). 

Appellants  are  estopped  by  their  acts  from 
oueraonine  their  own  authority  or  that  of 
weir  presidents  to  enter  into  sud  bridge  con- 
tract 

Unim  Odd  JAh.  Co.  y.  Rocky  Mountain 
Nat.  Bank,  06  U.  8.  640,  644  (24:  648,  650): 
UnioP  Nat.  Bank  v.  Mattheuis,  08  U.  8.  621 


(25: 188):  Dimvfay.  Ohio  d  M.R  Co.9  Bias. 
127;  Ohio  d  M.  R  Co.  y.  McCarthy,  06  U.  8. 
258  (24:  608);  ZabriskieT.  Cleveland,  C.dC.R 
Co.  64  U.  8.  28  How.  881  (16:  488);  Bradley  y. 
Ballard,  55  UL  418;  lU.  Pneumatic  Oas  Co.  y. 
Berry,  118  U.  8.  827  (28:  1005);  P&rter  y. 
Graves,  104  U.  8.  171  (26:  601);  Chicago  Bldg. 
8oc.  y.  Crou)eU,  65  El.  450;  Bast  St.  Louis  v. 
East  St.  Louis  Gaslight  d  C.  Co.  9S  10.  420; 
DanieU  v.  Teamey,  102  U.  8.  415  (26: 187); 
Wright  T.  Antwerp  Pipe  Line  Co.  101  Pa* 
2(AiBloomington  Mut.  L.  Ben.  Asso.  v. Blus„ 
8  West.  Rep.  642,  120  lU.  \%^iUnion  TruH 
Co.  y.  lU.  Midland  R  Co.  117  U.  8.  484  (20: 
068). 

Contracts  are  properly  caDed  voidable,  which 
are  valid  and  effectual  until  they  are  avoided. 
Prima  faeie  they  are  valid  but  they  are  subject 
to  defects,  of  which  some  person  has  a  right  to 
take  advantage  by  proper  proceedings  for  that 

^^'and  voidable,  7  Bac.  Abr.  64;  28  VIn* 
Abr.  12;  Green's  Brice,  Ultra  Vires,  ed.  1875.  p^ 
88,  note  a;  Pom.  Cont  TliWoodruffy.  Erie  R 
a>.  08  N.  1 .  600;  Field,  Lawyers' Briefs,  Vol. 
6,  g  675;  Thomas  v.  West  Jersey  R  Co.  101  U. 
8.  71  (25:  050):  Pa  R  Co.  v.  St.  Louis,  A.  d 
T.  H.  R  Co.  118  U.  8.  816  (80:  04);  Duhu^ua 
d  8.  O.R.  Co.  y.  Riehmond,^\5.  8. 10  WalL 
584  (22: 178). 

The  making  or  the  guarantying  of  the  bridge 
contract  was  not  %Mra  vires. 

South  Wales  R.  Co.  v.  RednunuLlO  C.  B.  N. 
8.  675:  Green BaydM.  R  Co.  v. UnionStean^ 
boat  Co.  107  U.  8.  100  (27:  418);  2  Sm.  Lead. 
Cas.  6  Am.  ed.  424488;  Pittsburg,  O.dSt.L. 
R.  Ok  ▼•  Oohunbus,  0.  d  L  0.  R  Co.S  Bias. 
456. 

Mr.  Justice  Arajr  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  eq^ty,  filed  July  25, 1881, 
by  the  Eeokuk  and  Hamilton  Bridge  Com- 
pany affainst  the  Pittsburgh.  Cincinnati  and 
St.  Louis  Railway  Company  and  the  Pennsyl- 
vania Railroad  (S^mpany,  to  recover  deficien- 
cies in  tolls  for  the  use  of  the  plaintifTs  bridge 
under  a  contract  executed  at  the  request  of  the 
presidents  of  those  two  railroad  companies  by 
the  Columbus.  Chicago  and  Indiana  Central 
Railroad  Company,  which  was  made  bf 
amendment  a  party  to  the  bilL 

The  Eeokuk  and  Hamilton  Bridge  Company 
was  a  corporation  organized  under  the  laws  of 
Iowa  and  of  Illinois.  The  Pennsylvania  Rail- 
road Company  was  a  corporation  organized  un- 
der the  laws  of  Pennsylvania.  The  Pittsburgh, 
Cincinnati  uid  St.  lx>uis  Railway  Company 
was  formed  in  1868  by  the  oonsolioation  of  the 
Pan-Handle  Compatiy,  a  corporation  organized 
under  the  laws  of  Pennsylvania,  the  Holiday's 
Cove  Railroad  Company,  a  corporation  organ- 
ized under  the  laws  of  West  Virginia,  and  the 
Steubenville  and  Indiana  Railroad  Company, 
a  corporation  organized  under  the  laws  ox 
Ohio.  The  Columbus,  Chicago,  and  Indiane 
Central  Railroad  Company  was  a  corporation 
formed  In  1867  by  the  consolidatloQ  of  the  Co- 
lumbus and  Incuane  Central  RaHroed  Com- 
pany, a  corporation  existing  under  the  laws  of 
Ohio  and  Indiana,  and  the  Chicago  and  Great 
Bastem  Railway  Company,  e  corporation  es* 
Isting  under  the  laws  <n  Indiana  sad  DUnoia. 
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The  nOiosds  of  the  PennsylYania  Railroad 
Oompany  torn  Philadelphia  to  Pittsburgh  in 
PemMylvaiiia,  of  the  Pittsburgh,  Oincmnati 
iod  St  Louis  Railway  Company  from  Pitts- 
burg to  Cohimbos  in  Ohio,  of  the  Columbus, 
ChkBgo  and  Indiana  Central  Railroad  Com- 
puiT  nom  Cohunbua  to  the  state  line  between 
uidiuia  and  IDinois,  and  of  the  Toledo,  Peoda 
and  Wanaw  Raflway  Company  from  that 
state  line  to  Hamilton  in  Slioois,  with  the 
bridge  of  the  Keokuk  and  Hamilton  Bridge 
Gompany  acroas  the  Mississippi  River  be- 
tween  Hamilton  and  Keokuk,  and  the  road 
of  the  Des  Moines  Valley  Railroad  Company 
from  Keokuk  to  Des  Moioes  in  the  State  of 
Iowa,  fbnn  a  continuous  line  of  railroad 
tnnsportation  from  Philadelphia,  on  the  East, 
to  Dob  Moines  on  the  West.  For  the  sake  of 
brevity,  we  shall  Qpeak  of  those  companies  re- 
ipectiTely  as  the  Pennsylvania  Company,  the 
^  Pittsburgh  Company,  the  Indiana  C^Botral 
Gompany,  the  Peoria  Company,  the  Bridge 
Company  and  the  Des  Moines  Company. 

Tnie  bridge  was  built  under  a  contract,  dated 
Jsonaiy  19,  1869,  made  l^  the  Bridge  Com- 
pany with  the  Indiana  Central  Company,  Uie 
Peofia  Ccmipany,  the  Des  Moines  Company, 
iod  a  fourth  railroad  company  (the  Toledo, 
Wabash  and   Western  Railway   Company), 
wbose  railroad  connected  with  the  bridge  at 
Hamiltoo.    By  that  contract  the  Bridge  Com- 
pany amed  to  begin  to  construct  frathwith 
acTon  the  IGssianppi  River  at  Keokuk,  and  to 
complete  by  January  1,  1870,  "a  substantial 
wronjtht-iron  bridge^  suitable  for  the  running 
of  railway  trains;  ^  "  to  lay  a  track  upon  said 
bridge,  ind  connect  the  same  with  railwajrs 
bdong^  to  the  parties  hereto,  in  such  man- 
Bor  «Dd  at  such  points  as  may  hereafter  be 
agreed  upon; "  and  "  to  maintain  and  keep  in 
Kpfit  in  perpetuity  the  said  bridge  and  track, 
10  tbst  tndns  may  safely  cross  at  all  times,  ex- 
I        eept  when  repairs  make  it  necessary  that  cross- 
'        bg  ahoold  be  temporarily  suspended,  or  when 
it  ihall  be  necessary  to  have  the  draw  open  for 
^  PttngB  of  Ix^ts;"  and  granted  to  those 
fooriailroad  companies,  in  perpetuity,  the  right 
to  use  the  bridge  for  the  purpose  of  pasednff 
tbdr  trains  across  the  Mi^issippi  River;  ana 
they  agreed  to  pay  monthly  stipmated  rates  for 
the  tran^wrtanon  of  passengers  and  freight, 
•sd,  if  the  gross  amount  of  the  rates  for  freight 
for  an  J  one  year  should  fall  below  the  sum  of 
|80,0(JO,  manng  up  the  deficiency,  each  of  the 
!        loar  raflroad  companies  contributing  in  propor- 
tion to  the  tonnage  passed  by  it  over  the  brioge; 
for  which,  by  a  subsequent  modification  of  Uie 
tOQtract  m  June,  1871,  wa«  substituted  one 
fourth  of  such  defid^ccj. 
I  Hds  suit  was  brought  to  recover  from  the 

Pittiborgh  Company  and  the  Peonsylvania 
Companv  sodi  deficiencies  in  the  sums  payable 
bj  the  Indiana  Central  Company  under  Uie 
Qodifled  bridge  contract  since  September  1, 
1^4,  amounting  to  $118,076.89  and  interest. 
The  circuit  court  entered  a  decree  for  the 
^intiff,  in  accordance  vrith  the  raayer  of  the 
bai;  and  the  Pittsburgh  and  Pennsylvania 
nS]    Oompanies  each  appealed  to  this  court 

the  facts  on  which  the  Bridge  Company 
lOQriit  to  diaige  the  Pittsburgh  and  Pennsyl- 
^m  CompaiuBS  for  these  sums  were  as  fol* 


After  the  original  bridge  contract  had  been 
drawn  up,  and  before  it  had  been  executed,  the 
Indiana  Central  Company  entered  into  an  in- 
denture with  the  Pittsburgh  and  Pennsylvania 
Companies,  by  which  it  leased  its  franchisefi 
and  road  and  all  lands  and  property  connected 
with  the  use  thereof,  to  the  RttsDurgh  Com- 
pany for  ninety-nine  years,  and  the  Pennsyl- 
vania Company  guarantied  the  performance  of 
all  the  covenants  of  the  Pittsburgh  Company 
as  lessee. 

The  thirteenth  and  the  sixteenth  articles  of 
that  lease  clearly  manifest  that  one  of  its  chief 
oblects  was  to  establish  a  continuous  line  for 
qmck  transportation  from  Pennsylvania  to  the 
West,  and  to  procure  freight  and  passengers  at 
each  end  of  the  line;  and  they  contain  special 
provisions  calling  for  action  of  Uie  Pennsylva- 
nia Company,  as  well  as  of  the  Pittsburgh 
Company,  so  as  to  promote  that  object. 

The  sixteenth  article  of  the  lease  declares  that 
it  is  in  consideration  of  the  benefits  so  accru- 
ing to  the  Pennsylvania  Company,  by  reason 
of  the  covenants  of  the  lessor  and  of  the  lessee, 
"  in  the  forming,  maintaining  and  operating  of 
a  continuous  11^  of  railwaym  connection  with 
Uie  road  or  roads  of"  the  Pennsylvania  Com- 
pany, that  this  company  guaranties  to  the 
Indiana  Central  Company  that  the  Pittsburgh 
Company  vrill  keep  and  perform  all  its  cove- 
nants, and  Uiat,  upon  its  failure  or  default  to 
do  so,  the  Pennsylvania  Company  will,  upon 
written  notice  of  the  kind  and  nature  of  such 
failure  or  default,  keep  and  perform  those  cov- 
enants; in  which  event  it  is  agreed  that  it  shall 
be  enUUed  to  all  the  benefits  uiat  might  accrue 
Uierefrom  to  the  Pittsburgh  Company. 
«•  Among  those  covenants  of  the  Pittsburgh 
Company,  as  lessee,  which  the  Pennsylvama 
Company  thus  g^iaranUed  the  performance  of, 
were  the  covenant  in  the  siztn  arUcle  to  pay 
to  or  for  the  benefit  of  the  Indiana  Centra] 
Company  three  tenths  of  the  gross  earnings  of 
the  property  leased,  and  the  covenant  in  the 
ninth  arUcle,  by  which  the  Indiana  Central 
Company  assigns  to  the  Pittsburgh  Company 
certain  existing  contracts  for  transportation 
over  other  railroads  not  menUoned  above,  and 
the  Pittsburgh  Company  "assumes  and  agrees  at 
its  own  risk  and  expense  to  carry  out  each  and 
all  of  said  contracts,  according  to  their  respect- 
ive tenors  and  letral  liabilities,  receivinfr  and 
enjoying  aU  ben^t»  to  be  derived  therefrom." 

The  lease  was  executed  in  behalf  of  each  of 
the  three  companies  parties  thereto  by  its  presi- 
dent and  secretary,  under  its  seal,  and  was 
approved  by  votes  of  the  directors  and  of  tbe 
stockholders  of  the  Indiana  Central  Company 
and  of  the  Pittsburgh  Company,  on  or  before 
February  1,  1809,  so  as  to  make  it  valid  under 
the  laws  of  Ohio,  and  the  Pittsburgh  Company 
forthwith  took  possession  of  and  has  since 
operated  the  railroad  so  leased. 

The  lease  does  not  appear  to  have  been  ap- 
proved by  formal  vote  of  the  directors  or  stock- 
nolders  of  the  Pennsylvania  Company.  But, 
immediately  after  its  execution,  the  president 
and  directors  of  this  company,  in  thefr  printed 
annual  report  to  their  stoi^olders  of  February 
10,  18^,  stated  that  the  Pennsylvania  Com- 
pany controlled  the  railway  of  tne  Pittsburgh 
Company,  "  as  an  faidispensable  connection  for 
the  Pennsylvania  Railway  with  the  West  and 
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Soothwest,"  by  means  of  the  ownership  by 
the  PenusVlvatjia  Company  of  more  than  five 
mUlionB  of  the  stock  and  oonds  of  the  Pltts- 
burc^b  Company,  and  of  the  lease  from  the 
Indiana  Central  Company  to  the  Pittsburgh 
Company,  "  guaranteed  by  this  company; "  and 
expressed  the  settled  policy  of  the  jPennsylva- 
nia  Company  thereby  to  secure  a  continuous 
line  of  traffic  to  Keokuk  and  westward. 

The  bridge  contract  was  not  one  of  the  trans- 
portation contracts  specified  in  the  ninth  article 
of  the  lease.  But  on  February  16,  1889,  the 
presidents  of  the  Pittsburgh  and  Pennsylvania 
Companies,  in  their  behalf,  Jointly  addr^sed  a 
formal  letter  to  the  president  of  the  Indians 
Central  Company,  reierring  to  the  bridge  con- 
tract as  having  been  under  negotiation,  but  un- 
executed by  the  Indiana  Central  Company,  at 
the  date  of  the  final  execution  of  the  lease,  and 
requesting  him,  in  his  official  capacity,  to  exe- 
cute the  bridge  contract,  "  it  being  understood 
[377]  that  the  said  lessee  and  Pennsylvania  Railroad 
Company  shall  assume  sll  the  liabilities  and 
obligations  and  be  entitled  to  aU  the  benefits  of 
said  bridee  contract,  the  same  as  if  it  had  been 
specifically  named  and  made  a  part  of  the 
ninth  article  of  the  said  lease." 

The  president  of  the  Indiana  Central  Com- 
pany thereupon,  in  its  name  and  under  its 
seal,  execute  the  bridge  contract,  and  report- 
ed to  its  board  of  directors  at  the  next  meeting, 
in  March,  1869,  Uiat  he  had  done  so;  and  the 
board  never  in  any  way  repudiated  or  disap- 
proved his  act,  or  took  any  action  upon  the 
subject. 

On  February  1, 1870,  an  aiaendment  of  the 
lease,  defining  the  gross  earnings  to  be  account- 
ed for  as  the  annual  gross  earnings  of  the 
road,  after  deducting,  amonff  other  things,  "  the 
pro  rata  bridge  tolls"  and  ^*  terminal  expenses 
allowed  to  other  railroad  corporations  on 
through  business  between  the  East  and  the 
West,^'  was  executed  by  the  presidents  of  the 
three  com]>anies  and  approvea  by  votes  of  the 
directors  and  stockholders  of  the  Indiana  Cen- 
tral Company  and  of  the  Pittsburgh  Company. 

This  amendment,  like  the  original  l«ise,  does 
not  appear  to  have  been  approved  by  formal 
vote  of  the  directors  or  stockholders  of  the 
Pennsylvania  Company.  But  the  annual  re- 
port made  in  print  by  its  president  and  direct- 
ors to  the  stockholders  a  year  after,  on  February 
18,  1871,  spoke  of  this  company's  control  of 
the  western  traffic,  through  the  Pittsburgh 
Company,  and  by  means  of  the  lease  of  we 
Indiana  Centnl  Railroad,  as  an  established  fact. 

On  June  6,  1871,  the  bridge  contract  was 
modified  so  as  to  have  the  deficiency  in  tolls 
paid  to  the  bridge  company  by  the  Indiana  Cen- 
tral Company  and  the  three  other  railroad  cor- 
porations, parties  to  that  contract,  one  fourth 
each,  instead  of  in  proportion  to  tonnage;  and 
the  modification  was  executed  l^  the  president 
of  the  Indiana  Central  Company,  pursuant  to 
areouest  of  the  presidents  of  the  Pittsburgh 
and  Pennsylvania  companies,  similar  in  terms 
to  their  request  upon  wnich  the  original  bridge 
contract  had  been  executed. 

It  was  on  June  18, 1871,  after  all  these  trans- 
actions had  taken  place,  that  the  bridge  was 
accepted  by  the  Bridge  Company,  and  was 
[878]  opened  for  use;  and  thenceforward  it  was  used 
by  the  Pittsburgh  and  Pennsylvania  Compa- 
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nies,  in  the  exereise  of  the  control  aaserted  \ff 
them  under  the  various  contracts  above  men- 
tioned. From  that  time  the  Bridge  Company, 
acting  in  accordance  with  the  miderstandinc 
expressed  in  the  letters  from  the  nresideots  at 
the  Pittsburgh  and  Pennsylvania  Companies  to 
the  president  of  the  Indiana  Central  Company, 
upon  which  the  latter,  in  behalf  of  his  companj% 
had  executed  the  bridge  contract  and  the  mom- 
fication  thereof,  as  well  as  the  original  lease 
and  the  amen^ent  thereof,  demanded  pay* 
ment  directly  from  the  Pittsburffh  Company, 
semi-annually,  of  the  sums  payable  by  the  Lii- 
diana  Central  Company  for  tolls  and  deficien- 
cies under  the  moaified  bridge  contract:  and 
for  more  than  three  years,  from  June,  1871,  to 
September,  1874,  the  comptroller  of  the  Pitts- 
burgh Company,  after  examining  the  books  of 
account  of  the  Bridge  Company,  paid  to  the 
Bridge  Company  the  amount  both  of  such  tolls 
and  of  such  deficiencies.  Since  that  time  like 
payments  were  demanded  by  Uie  Bridge  Com- 
pany of  the  Pittsburgh  Company,  and  the  toDs 
01^  were  paid. 

The  principal  positions  taken  in  the  argu- 
ment for  the  appellants  were,  tiiat  the  Indian* 
Central  Company,  the  Pittsburgh  Company 
and  the  Pennsylvania  Company  never  author- 
ized their  officen  to  execute  the  bridge  contract, 
or  to  bind  them  by  it;  and  that  the  contract  was 
beyond  the  scope  of  their  corporate  powers. 
But  the  court  is  of  option  that  upon  the  facts 
of  this  case  neither  of  these  positions  can  be 
maintained. 

When  the  president  of  a  corporation  executes, 
in  its  behalf,  and  within  Uie  scope  of  its  char- 
ter, a  contract  which  requires  the  concurrence 
of  the  board  of  directon,  and  the  board,  know- 
ing that  he  has  done  so,  does  not  dissent  within 
a  reasonable  time,  it  wOl  be  jpresumed  to  haya 
ratified  his  act.  IndiananolU  BotUngMUl  t. 
8t.  Louis,  F.  8.  S  W.B.  €h.  120  U.  8.  256 
[80:  689].  And  when  a  contract  is  made  by 
any  agent  of  a  corporation  in  its  behalf,  ana 
for  a  purpose  authorized  by  its  charter,  and 
the  corporation  receives  the  benefit  of  the  con- 
tract, without  objection,  it  may  be  presumed 
to  have  authorized  orratifled  the  contract  off 
its  agent 

Bank  qf  CMumbia  v.  PiaUenan,  11  IT.  a  7 
Cranch,  ^9  [8:  8511;  Bank  qf  United  States  y. 
Dandridffe,  26  U.  S.  12  Wheat  64  [6:  652[;  Zo- 
briskie  v.  (^etdand,  0.  d  0.  R.  €h.  64  U.  8. 
28  How.  881  [16:  iSShUnian  QM Mining  Co. 
y.  Boeky  Mountain  Nat.  Bank,  96  U.  8.  640 
[24:  6481;  lUinaU  Pneumatie  Gas  Co.  v.  Berry, 
118  U.  8.  822,  827  [28:  1008,  1005].  This  doc- 
trine was  clearly  and  strongly  stated  by  Mr. 
Justice  Story,  delivering  the  Judgment  of  this 
court,  in  each  of  the  first  two  of  the  cases  Just 
dted. 

In  Bank  qf  Columbia  y.  Patterson,  which 
was  an  action  brought  against  a  corporation  by 
an  administrator  to  recover  for  work  done  by 
his  intestate  under  contracts  with  the  commit- 
tee of  the  corporation,  he  said:  '^Wherever  a 
corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  its  institution,  all  parol 
contracts,  made  by  its  authorized  agents,  are 
express  promises  of  the  corporation:  ana  all 
duties  imposed  on  them  by  law,  and  all  benefits 
conferrea  at  their  request,  raise  implied  prom- 
ises, for  the  enforcement  of  which  an  actioB 
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maj  weniie."  11  U.  8.  7Craoch,  806 18:  8681. 
"uk  Oft  DOW  consider  what  is  the  evidence  » 
this  CMC,  from  which  the  luir  might  leffally 
infer  nn  express  or  an  implied  promise  ox  the 
oorponUkai.  The  contracts  were  for  the  ez- 
dniiTe  use  and  beneiit  of  the  corporation,  and 
made  by  their  agents  for  purposes  authorized 
bj  ibdr  ciuffter.  The  corporation  proceed,  on 
the  faith  of  those  contracts,  to  pay  money  from 
time  to  time  to  the  plaintiff's  mtestate.  Al- 
though»  then,  an  action  might  have  lain  against 
the  committee  personally,  upon  their  express 
contract,  yet,  as  the  whole  benefit  resulted  to 
the  coiporatlon,  it  seems  to  the  oourt  that  from 
this  eyfdezioe  the  Jury  might  legally  infer  that 
the  corporation  had  adopted  the  contracts  of  the 
committee,  and  had  voted  to  pay  the  whole  sum 
whidi  ahoold  become  due  under  the  contracts, 
and  that  the  plaintiff's  intestate  had  accepted 
tbehr  engagement."  11  IT.  S.  7  Cranch,  807 
(8:  854]. 

In  Bank  tf  Uhiiri  Statei  v.  Dandridge,  the 
point  decided  was  jiat  the  approval  of  a  cash- 
ier's bond  by  the  board  of  directors  of  a  bank, 
as  required  bv  statute,  need  not  appear  upon 
the  records  ox  the  board,  but  might  be  proved 
by  presumptive  evidence,  in  the  same  manner 
as  nmilar  ucts  might  be  proved  in  the  case  of 
private  persons,  not  acting  as  a  corporation  or 
as  the  agents  of  a  corporation.  The  general 
doctrine  was  aflSrmed,  that  the  presumptions, 
which,  bj  the  general  rules  of  evidence,  "are 
continually  nuute,  in  cases  of  private  persons, 
el  acta  even  of  the  most  solemn  nature,  when 
ttioae  are  the  natural  result  or  necessary  acoom- 
panhnent  of  other  circumstances,"  are  equallv 
applicable  to  corporations;  and  it  was  said: 
'Versona  actinc  publicly  as  officers  of  the  cor- 
poratioo,  are  to  oe  presumed  rightfully  in  office; 
acta  done  hv  the  corporation,  which  presup- 
poae  the  existence  of  other  acts  to  mal^e  them 
legally  ojpemdye,  are  presumptive  proofs  of 
the  latter.  Grants  and  proceedinss  oeneficial 
to  the  corporation  are  presumed  to  oe  accepted; 
and  aUajht  acts  on  their  part,  which  can  be 
leasonably  accounted  for  only  upon  the  suppo- 
sitkm  of  muik  acceptance,  are  aamitted  as  pre- 
snmptkma  of  the  fact.  If  officers  of  the  cor- 
poniion  openly  exercise  a  power  which  pre- 
supposes a  delated  authority  for  the  purpose, 
and  other  corporate  acts  show  that  the  corpo- 
ration must  have  contemplated  the  legal  exist- 
coce  of  such  authority,  the  acts  of  such  officers 
will  be  deemed  rightful,  and  the  delegated  au- 
thority will  be  presumed."  26  U.  S.  12  Wheat. 
70f6:  654]. 

The  original  bridge  contract  was  executed  by 
the  president  of  the  Indiana  Central  Company, 
in  ita  behalf,  upon  the  formal  request  of  the 
presidents  of  the  Pittsburgh  and  PenDsylvania 
Companies,  undertaking  that  these  two  corpo- 
rations should  assume  all  the  liabilities  and 
obligations  of  that  contract  and  be  entitled  to 
mil  its  benefits.  The  board  of  directors  of  tbc 
Indiana  Central  Company,  havinff  been  in- 
formed by  its  president  that  he  haa  executed 
die  contract,  never  dissented,  and  must  there- 
fore be  presumed  to  have  concurred.  The 
modification  of  the  bridjere  contract  was  exe- 
cuted by  the  president  oi  that  company,  in  its 
behalf,  upon  a  similar  request  and  undertaking 
of  the  prnridents  of  the  Pittsburgh  and  Penn- 
eylvanui  Companies  in  their  behalf. 
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After  all  this,  the  bridge  was  opened  for  use, 
and  was  used  by  the  Pittsburgh  &  Pennsylvania 
Companies.  For  more  than  three  years,  semi- 
annual accounts  for  the  sums  payable  by  the 
Indiana  Central  Company  were  rendered  di- 
rectly by  the  Bridge  Company  to  the  Pittsburgh 
Company,  and  settled  by  the  latter,  after  ex- 
amination by  its  comptroller.  It  must  be  pre- 
sumed, although  not  affirmatively  proved,  that 
the  comptroller  reported  his  action  in  this  re- 
spect to  the  board  of  directors,  as  well  as  to 
the  stockholders  at  their  annual  or  other  meet- 
ings. There  is  no  difficulty,  therefore,  in  hold- 
ing that  the  Pittsburgh  Company  was  bound 
by  the  bridge  contract  and  the  modification 
thereof,  if  witbin  lis  corporate  powers. 

The  evidence  that  the  directors  or  stockhold- 
ers of  the  Pennsylvania  Company  authorized 
or  ratified  the  action  of  its  president  in  this  re- 
gard is  not  so  full  and  conclusive,  but  is  quite 
sufficient  to  bind  this  company.  After  the  ex-  [384] 
ecution  of  the  original  bridge  contract,  the  di- 
rectors of  the  Pennsylvania  Company  twice 
joined  with  the  president  in  a  printed'  annual 
report  to  the  stockbolders,  declaring  in  un- 
equivocal terms  the  settled  policy  of  this  com- 
pany to  secure  a  continuous  line  of  traffic  from 
rhiladelpbia  to  Keokuk  and  westward,  and 
stating  that  this  object  Lad  been  accomplished 
through  the  Pittsburgh  Company. 

The  reasonable  inference  from  this  evidence, 
which  there  is  nothing  in  the  record  to  control 
or  qualify,  is  that  the  Pennsylvania  Company 
had  the  benefit  of  the  original  bridge  contract, 
and  either  authorized  or  ratified  its  execution; 
and,  under  the  circumstances  of  this  case,  the 
president  must  be  considered  as  having  author- 
ity to  procure  and  assent  to  the  modification  of 
that  contract  as  to  the  proportion  of  the  defl; 
ciency  in  tolls  to  be  borne  by  the  Pittsburgh 
Company  as  principal  and  the  Pennsylvania 
Company  as  guarantor. 

From  all  the  facts  of  the  case,  the  conclusion 
is  inevitable  that  the  Pittsburgh  and  the  Penn- 
sylvania Companies  were  the  real,  though  not 
the  formal,  parties  to  the  bridge  contract  exe- 
cuted by  the  Indiana  Central  Company  at  their 
request  and  for  their  benefit,  and  that  this  con- 
tract, as  well  as  the  lease,  bound  the  Pittsburgh 
and  Pennsylvania  Companies,  if  within  the 
scope  of  their  corporate  powers. 

The  outlines  of  the  doctrine  of  vlira  pirei, 
and  the  reasons  on  which  it  rests,  have  been 
clearly  stated  in  previous  judgments  of  this 
court. 

The  reasons  why  a  corporation  is  not  liable 
upon  a  contract  ttUra  vires,  that  is  to  say,  be- 
yond the  powers  conferred  upon  it  by  the  Leg- 
islature, and  varying  from  the  objects  of  its 
creation  as  declared  m  the  law  of  its  organiza- 
tion, are:  1st.  The  interest  of  the  public,  that 
the  corporation  shall  not  transcend  the  powers 
granted.  2d.  The  interest  of  the  stockbolders, 
that  the  capital  shall  not  be  subjected  to  the 
risk  of  enterprises  not  contemplated  by  the 
charter,  and  therefore  not  authorized  by  the 
stockholders  in  subscribing  for  the  stock.  8d. 
The  obligation  of  every  one,  entering  into  a 
contract  with  a  corporation,  to  take  notice  of 
the  legal  limits  of  its  powers.  [385] 

These  three  reasons  are  clearly  brought  out 
in  the  unanimous  judgment  of  this  court,  de- 
livered by  Mr.  Justice  Campbell,  in  the  leading 
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case  of  Pearee  y,  MadiBon  dl,  B,  Co.  62  U.  S. 
21  How.  441  ri6:  184].  in  which  it  was  held 
that  a  railroad  corporation  was  not  liable  to  be 
sued  upon  promissory  notes  which  it  had  c^ven 
in  payment  for  a  steamboat  received  and  used 
by  it  and  running  in  connecCIoD  with  its  rail- 
road. 

So  it  has  been  repeatedly  adjudged  by  this 
court  that  a  lease  made  by  one  railroad  corpo- 
ration to  another,  either  of  which  is  not  ex- 
pressly authorized  by  law  to  enter  into  the  lease, 
b  tt^a  9tre8  and  void.  Thomaav,  We$t  Jersey 
B.  Co.  101  U.  8.  71_r26:  950J;  Pa.  B.  Co.  v. 
8i.  Louie.  A.  A  T.  H.  B.  Co.  118  U.  8. 200, 630 
[30:  88,  2841;  Oregon  B,  Co.  v.  Oregonian  B. 
Co.  180  U.  S.  1  [&:  887]. 

But  while  the  charter  of  a  corporation,  read 
in  connection  with  the  general  laws  applicable 
to  it.  is  the  measure  of  its  powers,  and  a  con- 
tract manifestly  beyond  those  powers  will  not 
sustain  an  action  against  the  corporation,  yet 
whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  re- 
garded as  incidental  to  the  objects  for  which 
uie  corporation  is  created,  is  not  to  bo  taken  as 
prohibited.  A.ccording1y,  where  the  charter  of 
a  railroad  corporation,  or  the  ^neral  laws  ap- 
plicable to  it,  manifest  the  mtention  of  the 
Legislature,  for  the  purpose  of  securing  a  con- 
tinuous line  of  transportation  of  which  its  road 
forms  part,  to  confer  upon  it  the  power  of  mak- 
ing contracts  with  other  railroad  or  steamixmt 
corporations  to  promote  that  end,  such  contracts 
are  not  ultra  v%rei.  Oreen  Bay  dt  M.BCo.  t. 
Union  BUamboat  Co.  107  U.  8.  08  [27:  418J. 
See  also  Brawh  ▼.  Jeewp,  106  U.  &  468,  478 
[886]     [27:  279,  2821. 

Whether,  in  view  of  the  previous  decisions 
of  this  court,  the  leade  from  the  Indiana  Cen- 
tral Companv  could  be  upheld  it  is  unnecessary 
to  consider,  because  the  validity  of  the  bridge 
contract  does  not  appear  to  us  to  depend  upon 
the  validitv  or  invalidity  of  the  lease. 

The  bridge  contract  and  the  lease  were  sepa- 
rate and  distinct  agreements.  The  bridge  con- 
tract was  in  form  between  the  Bridge  Company 
and  the  Indiana  Central  Company.  The  lease 
was  between  the  Indiana  Central  Company  and 
the  Pittsburgh  and  Pennsylvania  Companies, 
and  the  Bridge  Company  was  not  a  party  to 
the  lease. 

The  Bridge  Company  was  organized  under 
the  laws  of  Iowa  and  Blioois,  and  was  author- 
ized by  those  laws  and  by  the  Act  of  Congress 
of  July  26,  1866,  chap.  246,  §  7  a4  Stat  at  L. 
245),  to  construct  and  maintain  the  bridge;  exy' 
its  power  to  enter  into  the  bridge  contraci  is 
unaoubted.  The  power  of  the  Indiana  Central 
Company,  as  an  Illinois  corporation  to  enter 
into  that  contract  is  made  equally  clear  by  the 
statutes  of  Illinois,  collected  in  the  brief  of  the 
ADoellee. 

Bvthe  Statute  of  February  28, 1854,  all  rail- 
road companies  of  Dlinois,  having  their  termini 
fixed  by  law,  and  their  roads  intersecting  by 
continuous  lines,  are  authorized  to  consolidate 
their  property  and  stock  with  each  other,  or 
with  companies  out  of  the  State,  whose  lines 
connect  with>  theirs;  and  when,  by  reason  of 
such  consolidation,  or  of  such  extension  into  or 
through  an  adjoining  State,  it  is  necessary  for 
the  ooDstruction  of  any  railroad  to  cross  any 
stream  of  water,  it  may  be  done  by  bridges  or 

Itt 


viaducts.  By  the  Statute  of  February  12, 1 855, 
aU  railroad  corporations  of  Illinois  have  the 
power  to  make  all  necessary  and  convenient 
"contracts  and  arrangements  with  each  other, 
and  with  railroad  corporations  of  other  States^ 
for  leasing  or  running  their  roads,  or  any  part 
thereof;"  as  well  as  the  "right  of  connecting 
with  each  other  and  with  the  railroads  of  other 
States,  on  such  terms  as  shall  be  mutually  agreed 
upon  by  the  companies  interested."  By  the 
Statute  of  February  16, 1865,  "it  shall  be  law- 
ful  for  the  directors  of  any  railroad  company 
created  by  the  laws  of  this  State  to  contract  for 
the  use  and  operation  of  any  railroad  connect- 
ing with  their  line  beyond  the  limits  of  the 
State;  and  in  all  contracts  for  the  use  and  oper- 
ation of  any  railroad  by  another  corporation,  it 
shall  be  lawful  for  the  parties  to  provide  for  the 
use  of  any  of  the  powers  and  priTJleges  of  either 
or  both  of  the  corporations  parties  thereto.** 
And  by  the  Statute  of  February  25,  1867,  "rail- 
roads terminating  or  to  terminate  at  any  point, 
on  any  line  of  continuous  railroad  thoroughf  are, 
where  there  now  is  or  shall  be  a  railroad  bridge 
for  crossing  of  passengers  and  f rei^t  in  cars 
over  the  same  as  part  of  such  thoroughfare, 
shall  mi^e  convenient  connections  of  such  rafl- 
roads,  bv  rail,  with  the  rafl  of  such  bridge;  and 
such  brioge  shall  permit  and  cause  such  connec- 
tions of  the  rail  of  the  same  with  the  rail  of  such 
railroads,  so  that  bv  reason  of  such  railroads 
and  bridge  there  shall  be  uninterrputed  com* 
munication  over  such  railroads  and  bridge  as 
public  thoroughfares."  See  also  Stats.  ofFeb- 
ruary  12.  1858,  March  6, 1867,  and  March  11» 
2869.    Gross,  Stats.  8d  ed.  586-589. 

The  bridge  contract  was  therefore  a  lawful 
and  valid  contract  as  between  the  Bridge  Com- 
pany and  the  Indiana  Central  Company.  Upoo 
the  question  of  its  effect  to  bind  the  Pittsburgh 
and  Peonsvlvania  Com]>anies,  some  other  fact* 
attending  its  execution  are  worthy  of  condder- 
ation. 

The  bridge  contract  was  not  In  existence  a» 
an  executed  and  binding  contract  when  the 
lease  was  made.  But  it  was  signed  after  the 
execution  of  the  lease  and  the  delivery  of  pos- 
session of  the  road  by  the  Indiana  Central 
Company  to  the  Pittsburgh  Company,  and  at 
the  formisd  request  of  the  Pittsburgh  and  Penn- 
sylvania Companies,  embo<lyinff  an  express 
agreement  on  their  part  with  the  Indiana  Cen- 
tral Company  to  "  assume  aU  the  liabilities  uid 
obligations,  and  be  entitled  to  all  the  benefite 
of  said  bridge  contract."  The  reference  hn  that 
request  ana  agreement  to  the  ninth  article  of 
the  lease  was  for  the  purpose  of  defining  the 
extent  of  the  liabilities  and  benefits  assumed, 
and  perhaps  of  indicating  that  the  Pittsbureb 
Company  alone  was  bound  as  principal,  and  the 
Pennsylvania  Company  as  guarantor  only:  but 
it  did  not  make  the  bridge  contract  a  pert  of 
the  lease. 

The  reasonable  inference  is  that,  according- 
to  the  original  Intent  and  bv.the  subsequent 
action  of  the  parties,  the  Pittsburgh  and  renn* 
sylvania  Companies  were  understood  and 
treated  as  directly  liable  to  the  Bridge  Company 
for  the  proportion  of  toUs  and  defidetudes^ 
which,  by  tne  terms  of  the  bridge  contract^ 
was  chargeable  to  the  Indiana  Central  Com* 
pany. 

By  the  laws  of  Illinois,  as  we  have  seen,  the 
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bridge  contract  ^as  valid,  and  mlgbt  lawfully 
be  made  between  the  Bridge  Company  and  the 
lodiaDa  Central  Company;  and  it  appears  to 
us  eqnany  dear  that  the  lawf  of  Pennsylvania 
anthorixed  the  Pittsburgh  and  Pennsylvania 
Companies  to  assume  the  obligation  of  that 
ooBtract  witb  the  Bridge  Company,  either  di- 
rectly or  througti  the  intervention  of  the  Indi- 
•oa  Central  Company. 

By  the  Statute  of  Pennsvlvania  of  April  28, 
1861,  it. is  enac;ted  that  "It  shall  and  may  be 
hwfol  for  any  railroad  company,  created  by 
iod  odsting  imder  the  laws  of  this  Common- 
wealth, from  time  to  time  to  purchase  and  hold 
the  sto^  and  bonds,  or  either,  of  any  other 
nOroad  company  or  companies  chartered  by, 
or  of  which  the  road  or  roads  is  or  are  author- 
fnd  to  extend  into,  this  Commonwealth;  and  it 
ibitt  be  lawful  for  any  railroad  companies  to 
eater  into  contracts  for  the  use  or  lease  of  any 
ocher  rallroada  upon  such  telrms  as  may  lie 
igreed  upon  with  Uie  company  or  companies 
owning  the  same,  and  to  ran,  use  and  operate 
•odi  road  or  roads  in  accoraance  with  such 
contnct  or  leaae:  Provided,  that  the  roads  of 
the  oomnaniea  so  contracting  or  leasing  shall 
be.direcOv  or  hy  means  of  intervening  raihoads, 
connecteg  with  each  other."    Purdon,  Digest, 
Uth  ed.  14S9. 

Wbik  the  first  provision  of  that  statute  au- 

tboiiKs  anv  railroad  company  of  Pennsylva- 

ais  to  puroiase  and  hcM  stock  and  bonds  of 

lodi  rdboad  companies  as  either  are  chartered 

br  the  State  or  have  roads  extending  into  it 

the  Koood  clause  makes  it  lawful  for  railroad 

mmpanies  of  Pennsylvania  to   contract  for 

file  use  or  lease,  not  merely  of  railroads  of  the 

two  dssies  defined  in  the  first  clause,  but  of 

lay  railroads  whatever,  provided  cmly  "the 

TOMS  of  Uie  companies  so  contracting  or  less- 

isf  ihsn  be,  directly  or  by  means  of  interven- 

isf  rufaoads,  connected  with  each  other."  The 

ouy  reasonable  construction  of  the  words  "any 

other  rdboads,"  in  the  second  clause,  is  that  it 

indodeB  all  railroads  whether  within  or  with- 

oat  the  State,  ooming  within  the  description  of 

tteproriso. 

^^sny  ouestion  of  the  construction  of  that 

ttatote  in  this  refisrd  is  removed , or  rendered  im- 

Bsierisl,  byUie  Statute  of  Penn^lvania  of  Feb- 

nuy  17, 1870  (paased  more  than  a  year  before 

tbe  Dodifled  bridge  contract  was  executed,  or 

tbe  brid^  completed  or  used),  which,  in  the 

Ij    cictreit  terms,  authorizes  any  railroad  company 

of  Pomtylvsnia  to  enter  into  a  lease  or  any 

otber  contract  on  such  terms  and  conditions  as 

B^be agreed  upon,  or  to  guarantee  the  pay- 

Bests  or  covenants  thereof,  as  to  any  railroads, 

^Mwr  "  witUn  the  IhniU  of  this  State,  or 

oeited  by  or  ezistinff  under  the  laws  of  any 

e^Btate  or  States^  provided  they  are  con- 

.  Bccled,  eiUier  directly  or  by  means  of  inter- 

^wdBg  Hoes,  with  its  road,  and  form  a  contin- 

^MQi  mate  for  the  transportation  of  persons 

iid  property.    Purdon,  Digest,  11th  ed.  1441. 

^^  csa  we  have  any  doubt  that  the  Bridge 

^^^fnoy  was  a  railroad  company,  and  the 

"Uge  a  cdlroad,  within  the  meudug  of  these 

^l^^^   The  principal  purpose  and  use  of  Uie 

Mdiewss  the  passage  of  railroad  trains.    It 

^*>i  in  sabstance  and  effect,  a  railroad  buflt 

^'*v  water,  instead  of  upon  land;  and,  strictly 

*P^sUag,  it  was  a  raflrvay  viaduct  rather  than 


a  bridge.  ■  Bridge  Proprieton  v.  Eoboken  Lomd 
dkl.&.es  U.  S.  1  miL  116  [17: 671J. 

The  necessary  conclusion  from  the  foregoing 
considerations  is  that  it  was  rifl^tly  held  by 
the  circuit  court  that  the  Bridge  Company  was 
entitled  to  recover  from  the  Pittsburgh  Com- 
pany, and,  it  having  declined  to  ^y  upon  due 
demand,  to  recover  from  the  Pennsylvania 
Company  also,  the  amount  of  the  deficiencies 
in  toUs  which,  by  the  modified  bridge  contract, 
was  payable  by  the  Indiana  Central  Company. 

It  is  proper  to  add  that  our  judgment  does 
not  rest  in  any  degree  upon  the  ground  sug- 
gested in  argument,  that  the  bridge  contract 
and  the  lease  havinff  been  executed,  the  Pitts- 
burgh and  Pennsylvania  Companies,  having 
recdved  the  benefits  of  them,  are  estopped  to 
deny  their  validity;  because,  acording  to  many 
recent  opinions  oi  this  court,  a  contract  made 
by  a  corporation, which  is  tmlawful  and  void  be- 
cause beyond  the  scope  of  its  corporate  powers, 
does  not,  by  being  cwried  into  execution,  be- 
come lawful  and  valid,  but  the  poper  remedy 
of  the  pcuty  aggrieved  is  l^  disamnning  the 
contract,  and  sumg  to  recover,  as  on  a  ouantum 
meruit,  the  value  of  what  the  defendant  has 
actually  received  the  benefit  of.  Louisiana 
(Mu  ▼.  TTcwf,  102  U.  S.  294  [26: 16ffl;  Farkers- 
burg  V.  Broum,  106  U.  S.  487.  6(»  [27:288, 
2451;  Ohapman^Y.  DcugUu  Co.  107  U.  S.  848, 
860  [27: 878,  8881;  8aU  Lake  Oity  v.  EoUieter, 
118  U.  S.  266,  268  [80: 176, 1781;  Pa.B.Oo,y. 
8t,  Louie,  A,diT.H.ROo.  118  U.  B.  290, 817, 
818  [80:88,  96]. 

The  sole  ground  of  our  decision  is  that  the 
bridee  contract  is  independent  of  the  lease,  and 
is  vidid  and  binding  as  between  the  parties  to 
this  suit,  whether  me  lease  is  valid  or  invalid. 
This  behig  so,  the  question  argued  at  the  bar, 
whether  the  appellants,  by  reason  of  eviction, 
are  no  longer  liable  on  the  lease,  becomes  im- 
material; and  the  Judgment  of  the  circtdt  court 
in  a  former  suit,  affirming  the  validity  of  the 
lease,  has  no  effect  upon  our  decision,  for  the 
same  reason,  as  well  as  because  the  Bridge 
Company  was  not  a  party  to  that  Judgment, 
and  therefore  neither  bound  by  it  nor  entitled 
to  the  benefit  of  it 

Deeree  affirmed. 

MrOhirf  JueHee  Fidler  and  the  late  Mr. 
Juetiee  MAtthews*  having  been  of  counseL 
took  no  part  in  the  consideration  or  decision  of 
this  case. 


JAMES  M.  TEACH  bt  kl..  Apple., 

e. 

ADA  a  mcE  BT  AL. 

6ce  8.  a  Beporter^s  ed.  £06-819). 

Georgia  Courteof  Ordinary^^eeiqfJudgmenU 
of-~-diecharge  of  adminutraior—idminietra- 
tor  de  bonis  non — reeigning  adminietr€Uor, 
aeeountinglfy^~eureUee  on  hand  diecharged. 

L  The  Oourts  of  Ordinary  in  Georgia  are  ooorts  of 
origtaial,  exdoslve  and  general  jurisdlotlon  over 
decedents*  estates,  and  their  judgments  are  no 
more  open  to  collateral  attack  than  the  judg- 
ments, decrees  or  orders  of  anj  other  court 

2.  The  judgment  of  discharge  of  an  administrator, 
made  by  the  court  o<  ocdlnary,  operates  as  a  dis- 
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ehargefrom  aU  UabOltjonthe  part  of  theadmln- 
iitrator,  unlen  the  flame  be  Impeached  in  that 
court,  tot  Irreffularlty.  or  In  the  superior  court, 
fCrflrand. 

H  Byeryadndnlatratorafterthellrrtisanadmlnie- 
tntor  lie  honCtnon  in  fact,  and  it  is  not  important 
tt  should  so  appear  of  record. 

i.  Under  the  proTislons  of  the  Qeorgla  Code,  where 
there  are  more  than  one  administrator  and  one 
resigns,  be  who  resigns  must  account  to  his  coad- 
ministrator, flfl  his  successor,  who  would  in  etfect 
in  such  case  be  an  administrator  debonUnoni  and 
such  accounting  is  reguired  before  discharge. 

S.  Where  such  resigning  administrator  proceeded 
in  conf ormitj  with  the  statute  in  such  case  made 
and  provided,  and,  under  the  orders  of  the  court 
of  ordinary,  ceased  to  be  administrator,  and  wss 
discharged  from  further  liability  as  such  and  a 
new  bond  was  given  by  his  successor,  the  sureties 
who  had  signed  the  first  bond  of  the  two  adminis- 
trators were  also  discharged. 

[No.m] 

Arffwd  March  16^  18, 1839.    Decided  May  IS, 

1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  €teorgia,  that  defendant  Gray  was  liable 
on  bis  sevend  administration  bonds  for  the 
sum  of  $47,122.44;  that  the  fupeties  on  the 
bond  of  Erwin  and  Gray  were  liable  for  the 
whole  amount,  and  the  sureties  on  the  other 
bond  for  different  parts  of  said  sum.  Bner^ed. 

Statement  by  Mr,  Chief  JuiHee  Fnllrr  i 
James  L.  Rice  and  his  .wife,  Ada  0i  Rice, 
citizens  of  the  State  of  Tennessee,  filed  their 
bUl  of  comprint,  July  12th,  1881,  hi  the  Cir- 
cuit Court  of  the  United  States  for  the  Nortliem 
District  of  Geoiffia,  against  Frank  P.  Gray  and 
his  wife,  CoralfT,  ana  also  ajnUnst  said  Gray  as 
administrator  of  the  estate  oiLewis  Tumlin,  de- 
ceased, and  also  as  goar^an  of  the  said  Cora 
M..  Napoleon  B.  Tamlin,  Geor^  H.  Tumlin, 
Lula  T.  Lyon,  John  S.  Leake,  John  W.  Gray, 
William  T.  WoffordJL  P.  Wofford,  Edwhi  M. 
Price,  John  G.  B.  Erwin,  Henry  C.  Erwin, 
James  M.  Yeach,  Robert  L.  Rogers,  W.  L 
Benham,  John  J.  Howard^  A.  W.  Mitchell 
Mary  L.  Sjpencer,  Francis  Ml  Ford,  Noah  King, 
Thomas  W.  Leake,  Henry  C.  Ramsauer,  adm?, 
•ad  others,  all  citizens  of  the  State  of  Georgia, 
aUedng  that  on  the  second  day  of  June,  1^6, 
one  Lewis  Tumlin,  of  the  County  of  Bartow, 
Georgia,  died  intestate,  leaving  as  his  helra-at- 
law,  his  wife  Mary  L.  Tamlin.  now  Maiy  L. 
Spencer:  hit  sons  Napoleon  B.  Tumlin  and 
George  u.  Tamlin;  his  daughters,  the  said  Ada 
8.  Rice,  formerly  Ada  S.  Tamlin,  Lula  T. 
Lyon,  formerly  Lula  T.  Tamlin.  Cora  M.  Gray, 
formerly  Cora  M.  Tamlin;  and  one  Lewis  T. 
Frwin,  the  son  of  a  deceased  daughter,  who  has 
•old  and  conveyed  his  interest  in  said  estate  to 
John  S.  Leake,  each  of  whom  upon  his  death 
was  entitled  to  one  seventh  part  of  his  estate, 
bis  wife  having  elected  to  takea  child's  part  in 
liea  of  dower;  that  the  estate  was  of  the  ag- 
grmte  value  of  about  $800,000;  that  Frank 
r.  Gray  and  Napoleon  B.  Tumlin  obtained  tem- 
porary letters  of  administration  on  said  estate 
on  the  11th  day  of  Jane,  1876,  giving  bond  in  the 
■om  of  1200,000.  with  Abda  Johnson,  William 
T.  Wofford,  JohnW.  Gray,  James  M.  Yeach, 
and  Edwin  M.  Price  as  sureties;  that  on  the 
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second  day  of  August,  1875,  said  Frank  P. 
Gray  and  one  John  A.  Erwin  obtained  permar 
nent  letteis  of  administration  on  said  estate, 
and  gave  bond  as  such,  in  the  sum  of  $600,000, 
with  Abda  Johnson,  William  T.  Wofford. 
John  W.  Gray,  James  M.  Yeach,  Edwin  M« 
Price,  Noah  King,  A.  C.  Trimble,  Joel  H- Dyer, 
William  W.  Rich,  James  C.  Wofford,  xiebon 
Gilreath,  J.  J.  Howard,  Robert  L.  Rogers, 
William  L  Benham,  John  S.  Leake,  A.  W. 
Mitchell,  J.  G.  B.  Erwin,  Henry  C.  Erwin, 
and  Lewis  R  Ramsauer,  intestate  of  Henry  C. 
Ramsauer,  and  one  Thomas  Staklev  and  one 
Thomas  Tiimlin  as  sureties;  that  John  A.  Er- 
win had  since  that  time  removed  from  the  State 
of  G^rgia  to  the  State  of  Tennessee,  and  the 
said  Thomas  Tumlin  had  removed  to  Alabama; 
that  Stakley  had  died  intestate  and  no  letters 
of  administration  had  been  flranted  on  his  es- 
tate until  within  less  than  twelve  months  before 
the  filhiff  of  this  bill;  that  said  Abda  Johnson 
died  Jufy  10,  1881,  and  his  estate  is  now  un- 
represented, and  for  these  reasons  said  Erwin, 
Tumlin,  Stakley,  and  Johnson  are  not  made 
parties;  that  said  Lewis  R  Ramsauer  died  in- 
testate, and  Henry  C.  Ramsauer  has  tjualified 
as  his  administrator,  and  as  such  is  made  a 
party,  and  "  that  the  joint  administration  of 
said  Frank  P.  Gray  and  John  A.  Erwin  con- 
tinued from  the  second  day  of  August,  1875, 
until  the  second  day  of  May,  1876,  when  the  said 
John  A.  Erwin  resigned,  and  his  resignation 
was  accepted  by  tbe  Court  of  Ordinary  of  the 
County  of  Bartow."  Complainants  are  in- 
formed and  believe  that  Erwin  resigned  to  avoid 
'*  the  consequences  of  said  Gray^s  waste  and 
mismanagement,"  and  thereupon  '*said  Gray 
became  sole  administrator,  against  tbe  consent 
and  at  the  protest  of  all  the  hein  except  Cora 
M.  Gray  and  Mary  L.  Spencer,  and  gave  bond 
as  sole  administrator  in  the  sum  of  $140,000, 
with  the  said  Abda  Johnson,  William  T.  Wof- 
ford, Edwin  M.  Price,  Noah  Ehig,  William 
W.  Rich,  John  W.  Gr^,  Nelson  GOreatb, 
James  C.  Wofford,  John  S  Leake,  and  Thomas 
W.  Leake  as  sureties;"  that  on  the  18th  day  of 
October,  1877,  said  William  T.  Wofford,  James 
C.  Wofford,  and  William  W.  Rich  applied  to 
be  relieved  from  their  suretyship  on  the  bond 
aforesaid  on  account  of  thefar  want  of  contldenoa 
in  the  said  Gray,  and  were  so  relieved,  and 
said  Gray  gave  a  new  bond  as  sadi  adminlstn^ 
tor  for  the  same  sum,  "with  the  said  Abda 
Johnson,  Nelson  GUreath,  Noah  King,  John  8w 
Leake,  Thomas  W.  Leake,  Thomas  Tumlfai. 
John  W.  Gray,  Absalom  P.  Wofford,  and 
Francis  M.  Ford  as  sureties,"  "  that  on  the  sixth 
day  of  May,  1878,  said  Noah  King  applied  to 
be  rellevea  on  his  bond  last  aforeraid,  and  was 
so  relieved,  and  the  said  Frank  P.  Gray  gave  an- 
other bond  as  administrator  In  the  sum  of  |140.« 
000,  with  the  said  Abda  Johnson,  Nelson  Gil- 
reath, John  W.  Gray,  Absalom  P.  Wofford, 
John  S.  Leake,  Thomas  W.  Leake,  and  Francis 
M.  Ford  as  sureties;"  and  "that  since  that  time 
said  Gray  has  continued  to  act  as  administrator 
onder  the  bond  last  aforesaid,  and  is  still  in 
poesession  of  the  effects  of  said  estate  not 
neretofore  disposed  of." 

Complainants  show  that  Lewis  Tumlin  had 
made  some  advancements  to  some  of  his  chil* 
dren,  and  on  the  second  day  of  October,  1876, 
a  distribution  of  property  in  kind  was  made, 
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eidi  of  tbe  hein  recdTiog  t24»000,  including 
the  adTanounenta;  that  since  that  time  there 
has  heen  do  distribution,  but  some  amounts 
bate  been  receiTed  by  some  of  the  hein;  that 
Tomlin'a  estate  was  abundantly  solyent  and  his 
Bihnitifs  should   have  been  long  since  dis- 
charged  and  the  estate  wound  up  and  the  bal- 
ance distributed.  '*which  said  Gray  undertook 
aod  promised  to  do  l^  his  seyeral  bonds  af ore- 
aUr  but  he  baa  not  done  it,  and  has  refused 
to  account  or  to  pay  over  to  complainants  their 
difltribntive  share;  that  Qray  has  been  guilty 
of  negligence,  waste,  and  fraud,  which  com- 
idataanti  proceed  to  charge  in  detaU;  and  that 
said  Luia  T.  Lyon  heretofore  filed  her  biU 
against  said  Gray  as  administrator,  in  the  8u- 
Oourt  of  fiartow  County,  Georgia,  seek- 
account  of  her  distributive  share  in 
estate,  and  praying  for  an  injunction  to 
ifitrain  said  Gray  from  selling  the  real  estate 
€f  said  Tumlin,  which  he  was,  on  or  about  the 
Ihat  day  of  January  last,  seeking  to  do,  which 
^loDCQOD  ''had  been  granted  1^  the  Judffe  of 
sttd  court  and  had  duly  issued/    After  chaTg- 
iag  farther  acta  of  fraud  aw*,  waste,  the  bul 
ttooeeds:  "Complainants  ait  unable  to  state 
ui  many  instances  the  date  at  jrhicb  the  waste 
of  said  estate  was  committed  by  said  Gray,  but 
tiiey  aie  inf  <mned  and  believe  that  most  of  it 
oenred  after  the  resignation  of  said  Erwin, 
and  after  his  present  bond  was  glvea,  to  wit: 
tile  one  bearing  date  the  6th  of  May,  1878;" 
thst  Gray  is  insolvent;  that  A.  P.  Wofford, 
John  W.  QoLj,  and  Nelson  Gilx«ith  azv  insol- 
vaat;  Uiat  Aboa  Johnson  left  considerable  prop- 
el^, but  his  affain  are  embarrassed;  that  John 
8.  and  Thomas  W.  Leakeand  Frauds  M.  Ford 
am  not  worth  exceeding  $20,800;  that  large 
iums  sre  due  Tnmlin's  estate,  which  also  owns 
BSfoal  thousand  doBan  worth  of  real  estate; 
tkat  many  suits  aiependingin  favor  of  the  estate 
lor  the  recovery  of  money  and  property,  and 
ihomany  suits  against  the  estate,  all  of  which 
ibould  have  been  tried  and  disposed  of  long 
risoe;  that  the  estate  ia  solvent  and  Gray  has 
aaqde  means  in  his  hands  to  pay  off  any  recov- 
'  Bst  it,  but  Gray  has  purposely  delayed 
,  the  suits  to  trial  in  oraer  to  postpone 
'settlement  of  the  estate;  that  Gray  has 
for  several  yean  been  absent  from  Georgia, 
mndiof  his  ume  in  Mississippi,  and  has  dcdiS^ 
hii  porpose  to  remove  to  that  State;  that  on  the 
Itftb  dav  of  June,  1881,  he  filed  in  the  office  of 
the  orduiaiy  of  nsdd  county  his  resignation  as 
idminigtrator;  that  the  hein  will  be  forced  to 
suggest  s(Hne  other  person  as  his  successor,  and 
whoever  may  be  appointed  the  dedsion  may  be 
appealed  from,  ana  pending  that,  "  a  tempo- 
nxj  administrator  with  limited  powera  would 
be  the  only  representative  of  said  estate;"  and 
"that  unless  they  can  have  the  immediate  aid 
of  a  coort  of  eqmty  by  such%uitable  injunction 
snd  restraining  order,  and  the  early  appoint- 
mcDt  of  a  recerver,  the  interests  of  said  estate 
win  suffer  great  and  inunediate  loss,  and  com- 
MbttDts  and  the  other  heirs-at-law  of  Lewis 
Ttunlin  will  be  injured  beyond  remedy."  They 
pny  for  answer  but  not  upon  oath,  and  for  an 
Djonction  and  an  account,  "and  that  complain- 
sots  may  have  a  decree  for  their  distributive 
iharehi  said  estate  against  the  said  Frank  P. 
Ofsv  and  his  sureties  on  his  administration 
bonds  aforesaid,  and  that  the  respective  liabil- 
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ities  of  said  several  securities  may  be  ascer- 
tained and  fixed  by  said  decree;"  and  for  gen- 
eral relief. 

Copies  of  the  various  bonds  were  filed  as  ex- 
hibits with  the  bill  and  also  a  copy  of  Gray's 
peution  to  resign  as  administrator,  with  cua- 
tion  to  the  hein  of  Tumlin  to  appear  before 
the  ordinary  on  the  first  Monday  in  July, 
1881,  to  show  cause  why  the  redgnation 
ahould  not  be  allowed  and  James  C.  Wofford 
appohated  administrator  in  Gray's  stead,  with  [208] 
return  of  service  on  several  of  tlie  hein  and  on 
Wofford. 

September  6th,  1681,  defendants  Napoleon 
B.  Tomlin,  George  H.  Tumlha,  Mairy  L. 
Spencer,  and  Lula  T.  Lyon  filed  thdr  answer, 
admitting  the  allegations  of  complainants'  bill, 
and  saying  that  they  have  a  common  haterest 
with  complainants  in  Tumlin's  estate,  and  Join 
in  the  cnargea  and  allegations  of  the  bill 
against  thdr  codefendants,  and  unite  in  the 
prayen  in  said  bill  contained,  and  pray  an  ac- 
count and  for  a  decree  against  Gray  and  his 
securitiea. 

October  8d,  1881,Gray  and  "his  securities"  an- 
swered, denying  waste  or  maladministration  by 
Gray;  and  on  the  same  day  *'  the  securities  upon 
the  alleged  administration  bond  of  John  A.  jBr- 
win  anoFrank  P.  Gray"  answered,  denvingany 
maladministration  by  Erwin  and  Gray,  or 
either  of  them,  during  the  period  of  their  joint 
administration,  and  setting  up  Erwin's  dis- 
charge, the  givhiff  of  a  new  bond  by  Gray,  and 
the  settlement  and  accounting  bv  Erwin.  A 
demurrer  for  want  of  Jurisdiction  was  also 
filed,  and,  having  been  argued,  the  circuit 
ludge  delivered  an  opinion  assigning  grounds 
for  retaining  the  cause,  the  demurrer  was  over- 
ruled, a  nsdver  appointed,  and  an  injunction 
issued. 

On  the  20th  of  March,  1882,  thecase  was  re- 
ferred to  a  special  mtMtter  to  report  upon  the 
questions  of  law  and  fact  raised  by,  or  induded 
m,  the  pleadinga,  and  to  state  an  account 

May  19th,  1888,  complainants  filed  a  petition 
stating  that  when  the  original  bill  was  filed, 
they  were  informed  and  bdieved  *'the  foUow- 
ing  state  of  facts  to  exist,  to  wit:  That  John  A. 
Erwin  had,  in  April,  1876,  applied  to  the  Ordi- 
nary of  Bartow  County,  Georgia,  for  leave  to 
redgn  his  office  as  a  coadiuinistrator  on  the  es- 
tate of  Lewis  Tumlin,  deceased;  that  oraton  in 
connection  with  N.  B.  Tumlin,  G.  H.  Tumlin, 
Mary  L.  Spencer,  and  Lula  T.  Lyon  had  ob- 
jected to  said  redgnation,  and  upon  the  trial  of 
their  caveat  to  said  application  for  leave  to  re- 
dgn the  ordinary  haa  allowed  said  redgnation, 
and  all  the  other  caveaton  heard  had  appealed 
from  that  deddon,  except  oraton,  who  gave  roooi 
the  matter  no  further  attention,  and  were  in-  i.*''''J 
formed  and  bdieved  that  said  resignation  had 
been  dlowed,  and  they  have  all  the  time,  until 
the  filing  of  their  biU,  thought  and  believed  that 
said  Erwin  had  redinied  his  trust  and  his  redg- 
nation had  been  allowed  and  accepted  by  the 
court;"  that  they  believed  said  redgnation 
could  not  release  the  sureties  on  the  bond  of 
Gray  and  Erwin,  and  dncethe  reference  of  the 
case  and  during  the  hearing  before  the  master 
defendants  have  put  in  e^dence  the  record  of 
sdd  Erwin's  resignation  and  the  proceedings 
on  appeal,  ftx)m  which  it  appean  that  Erwin^s 
redgnation  has  never  been  in  fact  or  in  law  al- 
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lowed;  that  "  not  being  partiet  to  said  appeaL 
tbey  bad  not  given  any  attention  to  it»  and  did 
not  know  wbat  had  beien  done  in  it,  except  that 
the  Juiy  had  found  i^ainst  the  appeal,  and  they 
believed  that  all  omer  legal  steps  had  been 
taken  to  give  effect  to  the  verdict,  which  they 
now  learn  was  not  the  case;  and  they  ask  to 
amend:  "  By  an  averment  that  John  A.  Erwin* 
tiiouffh  not  a  party  to  said  bill  by  reason  of  the 
f^  Uiat  he  resided  without  the  lurisdiction  of 
the  coort,  is  not  only  bound  as  the  security  of 
said  Frank  P.  Qray  in  common  with  all  the  other 
sureties  of  said  Gray  and  Erwin  on  the  first  ad- 
ministration bond,  as  daimed  in  the  ori|;inal 
bill,  and  is  still  in  law  one  of  the  administra- 
tors of  said  estate,  and  has  never  legally  re- 
signed bis  trust  as  a  coadministrator  with 
Frank  P.  Gray  on  said  estate,  and  that  com- 
plainants are  entitled  to  relief  accordingly 
aeainst  them  and  all  the  sureties  on  all  the 
administration  bonds  on  said*estate,  and  they 
pray  relief  accordingly."  Leave  to  amend  was 
granted  on  the  same  day,  and  the  bill  as 
amended  referred  to  the  special  master. 

On  the  18th  of  September  1888,  the  Joint  and 
several  answer  of  H.  C.  Erwin  and  J.  G.  B. 
Erwin,  two  of  the  defendants,  was  filed,  l^ 
leave  of  court,  averring  that  they  never  had  be- 
come sureties  on  the  bond  of  Brwin  and  Gray, 
because  they  had  only  authorized  their  names 
to  be  signea  to  the  bond  of  Erwin. 

On  the  4th  of  October,  1888.  Ramsauer,  ad- 
ministrator, answered,  stating  that  he  is  the 
administrator  of  L.  R  Ramsauer,  who  signed 
[300]  ^  power  of  attorney  authorizing  respondent  to 
sign  his  name  as  one  of  the  sureties  to  Erwin's 
bond,  and  he  was  also  authorized  by  H.  C. 
Erwin  and  J.  G.  B.  Erwin  to  siffn  such  bond 
for  them  as  attorney  in  fact,  and  that  the  power 
of  attorney  was  changed  by  interiineation  so  as 
to  authorize  the  signing  of  the  bond  of  Erwin 
and  Gray. 

October  9th,  1888,  the  answer  of  James 
H.  Yeach,  Robert  L.  Rogers,  A.  C.  Trimble, 
W.  L  Benham.  John  J.  Howard,  and  A.  W. 
Mitchell  was  filed,  by  leave,  stating  that  they 
had  signed  the  bond  made  Jointly  by  John  JL 
Erwin  and  F.  P.  Gray  as  the  adminiBtrators  of 
the  estate  of  Lewis  Tumlio;  that  John  A.  Er- 
win resigned  his  administratorship  in  May, 
1876.  and  he  as  well  as  bis  bondiBmen  were 
discharged,  "by  order  of  the  Ordinary  of 
Bartow  County ,***  and  these  respondents  sup- 
posed that  was  the  end  of  thdr  connection 
with  the  administration  of  said  estate.  They 
Insist  that  John  A  Erwin  is  a  necessary  party 
to  this  bill  as  proposed  to  be  amended;  that 
they  are  informed  that  three  of  their  cosureties, 
namely,  H.  0.  and  J.  G.  B.  Erwin  and  L.  R. 
Ramsauer,  are  seeking  release  on  the  ground 
that  they  only  authomed  their  names  to  be 
signed  to  the  bond  of  Erwin,  and  not  of  Erwin 
and  Gray,  and  respondents  say  "that  they 
were  particular  to  niake  inquiry  as  to  whether 
the  Erwins  and  Ramsauer  would  go  on  said 
bond,  and  they  agreed  to  sign  said  bond  only 
upon  condition  that  the  othen  did."  They  set 
up  Erwin's  resignation  upon  notice  to  the 
neireand  distributees,  and  his  discharge,  which 
they  ins^  discharged  them  from  further  lia- 
bility; and  sav  they  know  nothing  of  the  al- 
lM«d  maladministration  of  Gray. 

Replication  was  filed  November  24, 1888L 


September  22, 1888,  the  special  master  filed 
his  report  stating  the  death  of  Tumlin,  the 
names  of  his  heirs-at>law,  the  election  of  tlM 
widow  to  take  a  child's  part,  the  removal  of 
Erwin  to  Tennessee,  and  of  Thomas  Tmnttn  to 
Alabama;  the  death  of  Stakley,  of  L.  R  Ram- 
sauer, and  of  Abda  Johnson,  the  appointmeni 
of  Gray  and  Tumlin  as  temporary  administra- 
tors and  of  Qt9J  and  Brwin  as  permanent  ad* 
ministrators,  on  the  second  day  of  August, 
1876.  and  the  giving  of  a  bond  l^  them,  in  the 
usual  form,  in  the  penal  sum  of  $800,000»  [801 
which  "  bond  was  Joint  and  several  and  pay* 
able  to  the  Ordinary  of  Bartow  County,  Geor- 
gia, for  the  time  being,  and  his  successors  in 
office."  The  report  sets  forth  the  return  of  the 
inventory,  which  alleged  that  "there  were 
some  wild  lands  and  evulences  of  debt  left  out 
to  be  appraised  as  soon  as  they  could  be  defi* 
nitely  ascertained;"  the  sale  of^  personal  prop> 
erty;  the  award  of  support  for  widow  and 
minor;  the  appointment  of  commissionera  to 
divide  land  ana  their  return;  the  application  bj 
the  administratora  for  a  commisnon  of  8  per 
cent  on  $114,456,  as  compensation  for  services 
in  and  about  the  division  of  the  real  estate;  the 
allowance  of  the  8  per  cent;  the  first  annual 
return  of  Gray  and  Erwin  and  its  approval; 
the  application  of  Erwin  fordischai^;  the  or- 
der requiring  the  distributees  to  show  cause; 
the  order  of  discharffe;  the  giving  l^  Gray  ox 
a  new  bond;  the  final  receipt  of  Gray  to  Erwin 
and  the  final  discharge;  and  the  appeal  from 
the  decision  of  the  orainaiy,  permitting  Erwin 
to  resign  and  Gray  to  become  sole  administr»> 
tor,  to  the  Superior  Court  of  Bartow  County, 
where  it  was  affirmed  by  verdid,  August  4, 
1876.  The  report  says  there  is  no  recGHrd  evi* 
dence  that  a  ludspnent  was  entered  upon  said 
verdict.  It  zurtner  states  that  on  June  16, 
1876,  Gray  gave  bond  to  Erwin  reciting  that 
Erwin  tnmsfers  to  Gray  all  commission  and 
compensation  which  miffht  be  allowed  Erwin 
for  his  services  as  admimstrator,  and  in  consid* 
eration  thereof  Grav  bound  himself  to  pay  any 
Judgment  against  Erwin  for  any  waste  or  loss 
occasioned  by  any  act  or  failure  of  dutv  in  any 
way  by  Erwin  as  administrator;  sundrv  sales 
by  Gray  returned  to  the  ordinary;  tne  dis- 
cbarae  of  W.  T.  Wofford,  Rich,  and  James  C. 
Wofrord,  sureties  on  Gray's  administration 
bond:  the  new  bond  ffiven  bv  Gray,  October 
18,1877;  the  new  bond  given  by  Grav,  May  6, 
1878;  the  second  return  by  Gray,  admlDistra- 
tor,  August  6, 1877,  further  Ume  having  been 
granted  to  him  to  make  it;  the  return  or  1878, 
in  accordance  with  time  given  to  make  it; 
the  return  for  1879,  1880.  and  1881;  and  the 
appointment  of  the  receiver  in  this  case,  No- 
vember 14,  1881.  Various  charges  for  com- 
missions on  interest  are  considered,  and  the 
subject  of  the  in^ntory  of  wild  lands,  the  fail* 
ure  to  make  and  perfect  return  thereof  beio£ 
held  to  be  excusable  and  not  to  have  damaged 
the  estate.  The  master  holds  there  was  a  [SOt] 
valid  resignation  and  discharge  of  Erwin  from 
the  office  of  administrator,  dating  from  June 
12,  1876,  but  that  the  sureties  on  the  bond  of 
Gray  and  Erwin  were  not  discharged.  Ho  dis- 
allows the  8  per  cent  commission  on  division 
of  land,  amountinff  to  $8,488.68.  as  excessive, 
and  reduces  it  to  five  hundred  doUan,  which 
was  subsequently  disallowed  by  the  court     Ha 
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the  itate  of  the  accounts  elaborately, 
and  iMMa  tbe  ametiea  on  Gray  and  Erwin's 
bond  liable  "for  the  waste  or  default  of  the 
Joist  administration  of  Gray  and  Erwin,  and 
cinoe  of  tbe  sole  adminiBtration  of  Gray;"  and 
be  refers  to  tbe  daim,  September  20, 1898,  of 
two  of  tbe  sureties  on  Um  bond  of  Gny  and 
Enrin,toirit,  Henry  C.  and  J.  G.  B.  lawin, 
tlMt  tbey  nerer  signed  nor  authorized  any  one 
to  sicn  tbeir  names  to  a  Joint  bond  of  Gray  and 
£nmi,  but  he  refused  to  hear  evidence  be- 
etuse  the  issue  was  not  involved  in  the  plead- 
faigs  as  tb|^  then  stood.  To  this  report  de- 
fendants Yeach,  Rogers,  Trimble,  Benham, 
Howard,  Mitdiell,  H.  C.  and  J.  G.  B.  Erwin, 
and  Ramsaner  filed  their  exceptions,  and  thev 
subsequently  petitioned  the  court  to  be  al- 
lowed to  aid  amended  answers,  which  was  al- 
lowed, and  which  amendments  have  heretofore 
been  given. 

November  26,  1883,  tbe  report  was  recom- 
mitted with  directions,  and  sundiy  other  re- 
ports made,  and  among  them  one,  October  4, 
1884.  that  H.  C.  Erwbi,  J.  G.  B.  Erwin,  and 
H.  C.  Ramsauer  were  not  bound  as  sureties  on 
the  Gray  and  Brwin  bond,  b^^use  they  had 
not  authorized  their  names  to  oe  signed  to  it, 
and  bedding  that  Benham,  Rogers,  Trimble, 
Mitdiell,  Yeach,  and  Howard  were  not  thereby 
discharged.  The  master  also  reported  that  a 
iodgment  in  the  Bwrtow  Superior  Court  had 
beeo  entered  February  16, 1884,  nunt  pro  hn^, 
BS  of  the  Julv  Term,  1876,  upon  the  verdict 
upon  appeal  from  the  discharge  of  Erwin  by 
the  nrdioary,  but  that  his  opinion  remained  un- 
dumged  that  the  release  or  discharge  of  Erwin 
as  coadministrator  with  Gray  did  not  discbarge 
the  sureties  on  said  Joint  bond.    The  com- 

Elainants  excepted  to  the  report  of  the  master 
I  favor  of  H.  0.  and  J.  G.  B.  Erwin,  and 
Bsnuauer.  Defendants  Yeach,  Howard, 
Trimble,  Rogers,  Benham,  and  Mitchell  ex- 
cepted to  the  master's  report  in  discharging 
ttw  two  Erwins  and  Ramsauer  and  not  discharff- 
bf  them,  as  well  as  to  the  forfeiture  of  certain 
eommisflions  reported  by  him. 

December  18,  1884,  the  defendant  Cora  M. 
Gray  filed  a  supplemental  answer,  praying  for 
a  decree  as  a  distributee,  as  did  defendant  John 
8.  Leake,  January  21, 1885. 

Among  the  proofs  in  the  case  accompanying 
die  master's  reports  was  the  petition  of  John  A. 
Erwhi  for  permiBsion  to  resign  his  office  of  ad- 
ministrator, and  the  proceedings  thereon.  This 
petitioD  was  dated  April  11, 1876,  and  set  forth 
the  isroing  of  letters  of  administration  to  Gray 
sad  Erwin;  that  Tumlin  left  as  his  beirs-at-law 
sad  distributees  of  his  estate  his  widow,  Mrs. 
Msiy  L.  Ttmilin,  Napoleon  Tumlin,  Mrs. 
Lola  T.  Ljon,  Mrs.  Cora  Gray,  George  Henry 
Tomlin,  a  mhior,  and  Lewis  T.  Erwin;  that 
Mn.  Gray  is  a  minor,  and  Frank  P.  Qny  her 
lian;  that  Erwin  is  guardian  of  George 
Tumlin  and  Lewis  T.  Erwin;  that  Mrs. 
I.  Rloe,  of  Tennessee,  is  also  one  of  the 
heirs-at-law  of  said  Lewis  Tumlin,  and  a  dis- 
tributee of  his  estate;  that  "your  petitioner  is 
ia  bad  health,  and  from  his  physioU  infirmity 
li  unable  to  rive  that  attention  to  the  manaee- 
Dent  of  said  estate  that  he  otherwise  would, 
•ad  that  he  ought  to  give  as  administrator: 
tbst  most  of  tbe  real  estate  bdonging  to  said 
vtste  and  a  great  portion  of  Uie  personalty 
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has  been  divided  and  delivered  to  the  distribu- 
tees of  said  estate;  that  Frank  P.  Gray,  the 
coadministrator  of  your  petitioner,  is  willing 
to  give  new  bond  and  carry  on  caid  adminis- 
tradon  of  said  estate  alone.  Tour  petitioner, 
therefore,  prays  that  he  be  permitted  to  resign 
his  office  as  administrator  on  the  estate  of  sud 
Lewis  Tumlin,  upon  a  fuU  and  complete  com- 
pliance with  the  law  in  such  case  made  and 
provided,  and  your  petitioner  prays  that  each 
of  said  heirs-at-law  of  said  Lewis  Tumlin  here- 
inbefore named  mav  be  dt^  by  your  honor 
to  be  and  appear  before  your  honor  on  the  first 
Monday  in  May  next,  then  and  there  to  show 
cause,  if  any  they  have,  why  your  petitioner 
should  not  resign  his  office  of  administrator  as 
aforesaid,  on  his  complying  with  tbe  law  in  such 
case  made  and  provided." 

On  the  12th  of  April.  1876.  dtation  in  due 
form  was  issued  upon  said  petition  by  Uie  or- 
dinary to  the  hdr^at-law  and  distrioutees  of 
the  estate  of  Lewis  Tumlin,  deceased,  and  to  [304] 
the  guardians  of  the  minor  heirs  named  in  said 
petinon,  and  it  was  "further  ordered  that  eadi 
of  said  heirs-at-law  who  are  of  full  age,  and  the 
guardians  of  the  minor  heirs,  be  served  with  a 
copy  of  the  foregoing  petition  and  this  citation 
(tmfess  they  should  acknowledge  service)  ten 
days  before  the  time  appointed  for  hearing  said 
petition  and  passing  on  same."  Service  was 
acknowledged  of  the  petition  and  dtation  and 
further  service  waived,  April  18. 1876,  by  John 
A.  Erwin  as  guardian  for  G.  H.  Tumlin  and 
as  guardian  for  L.  T.  Erwin,  and  by  Frank  P. 
Gray  as  administrator  and  as  guardian  for 
Cora  Gray;  service  of  petition  anddtation  was 
also  acknowledged  by  Mary  L.  Tumlin  and  N. 
Tumlin,  April  17,  1876,  and  the  petition  and 
citation  was  served  on  Mrs.  Lum  T.  Lyon, 
April  20, 1876;  affidavit  was  also  made  that  on 
the  7th  (17th)  day  of  April,  1876,  a  copy  o^  the 
petition  of  Erwin  and  a  copy  of  the  citation 
signed  by  the  ordinary  were  handed  to  Mrs. 
Ada  8.  Kice  in  person,  and  that  at  the  same 
time  Mrs.  Ada  8.  Rice  wrote  the  following  on 
the  original,  to  wit:  "I  acknowledge  service  of 
the  wiUiin  petition  this  April  17, 1876." 

On  the  1st  of  May,  1876.  Gray  filed  before 
the  ordinary  a  written  expression  of  his  will- 
ingness for  Erwin  to  resign,  Gray  retaining  tbe 
sole  administration  in  his  own  name,  and  pro- 
posing to  file  "such  bond  in  furtherance  of  the 
same  as  the  ordinary  may  deem  proper  in  the 
premises." 

Mav  1, 1876.  the  ordinary  entered  tbe  fol- 
lowing order  in  open  court: 

Court  of  Ordinary,  Bartow  County. 
Regular  Term,  May  1, 1876. 
John  A.  Erwin.  one  of  the  adm'rs 
of  Lewis  Tumlin.  deceased. 
v$. 
Frank  P.  Gray,  adm'r;  Frank  P. 
Gray,  guardian;  Mary  L.  Tum- 
lin, Napoleon  Tumlm,  et.  aL, 
heus-at-law.  &c. 

Upon  considering  the  above  and'foregoinff 
application  of  John  A.  Erwin,  one  of  the  ad- 
ministrators  on  the  estate  of  Lewis  Tumlin, 
late  of  Bartow  County,  deceased,  for  leave  to 
resign  his  said  office  of  administrator,  and  all 
the  heirs-at-law  of  Lewis  Tumlin  having  been 
duly  served  with  dtation  u>  show  cause  why 
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John  A.  Erwin  sbould  not  be  allowed  to  resign 
the  office  of  administrator  od  the  estate  of  Lewis 
Tumlin,  deceased,  and  all  of  said  heirs  beins 
represented  now  before  the  court,  and  no  suffi- 
cient cause .  being  shown  wb^  said  Erwin 
should  not  be  allowed  to  resign  his  trust,  as  ad- 
ministrator as  aforesaid,  and  it  appearing  to  the 
court  that  the  bodily  health,  physical  infirmi- 
ties, and  the  health  of  his  wife  are  such  that 
he  is  unable  to  give  his  attention  to  the  man- 
agement of  the  business  of  said  estate,  and 
"mnk  P.  Gray  being  cited  to  appear  before  the 
court,  and  having  been  served  with  said  cita- 
tion, and  now  coming  before  the  court  and 
expressing  a  willingness  to  accept  the  office  of 
administrator  of  the  estate  of  Lewis  Tumlin, 
deceased,  and  it  appearing  to  the  court  that  the 
allowing  of  said  jBrwin  to  resign  his  office  of 
admini^rator  will  not  injure  the  interest  of 
laid  estate  in  any  way:  Therefore,  ordered  and 
adjudged  by  the  court,  that  the  reslgiiation  of 
the  saKi  John  A.  Erwin  of  the  office  of  admin- 
istrator on  the  estate  of  Lewis  Tumlin,  deceased, 
be,  and  the  same  Is  hereby,  allowed,  and  it  is 
hereby  further  ordered  and  adjudged  by  the 
court  that  Frank  P.  Gray,  the  coadminisMtor 
of  the  said  John  A.  Erwin  upon  the  estate  of 
the  said  Lewis  Tomlin,  deceased,  be,  and  he 
is  hereby,  declared  and  appointed  the  sole  ad- 
ministrator of  the  estate  of  the  said  Lewis 
Tumlin,  deceased,  and  the  said  Frank  P.  Gray 
li  heret^  required  to  ffire  a  new  bond  and  se- 
curity, for  the  faithfid  administration  of  said 
estate,  in  the  sum  of  one  hundred  and  forty 
thousand  dollars,  and  upon  said  bond  and  se- 
curity being  given,  and  the  said  John  A.  Er- 
win, upon  hlB  settling  and  accounting  with 
said  Frank  P.  Gray,  the  sole  and  remaining 
administrator  of  the  estate  of  Lewis  Tumlin, 
deceased,  his  successor,  of  his  accounts  as  ad- 
ministrator, and  the  fllinff  of  the  receipt  of  his 
successor  in  the  ordinarps  office,  as  provided 
by  law,  and  upon  so  domg  that  the  said  John 
A.  Erwin,as  aaministratbr  and  his  8ecurities,be. 
and  they  are  hereby,  discharged  from  any  ana 
[306]  til  liability  for  any  mismanagement  of  said 
estate  in  the  future,  but  not  from  any  past  lia- 
bility of  the  said  John  A.  Erwin,  as  adminis- 
trator as  aforesaid. 
Granted  in  open  court,  Hay  Term,  1878. 

J.  A.  HowABD,  Ordinarif, 

On  the  Hune  day  the  petition  of  Gray  and 
Erwin  was  filed,  diowing  that  they  had  dis- 
tributed in  kind  real  estate  among  the  heirs-at- 
law  of  the  deceased  amounting  to  $114,468, 
specifying  the  parcels  and  amounts,  and  set- 
ting up  that  "the  responsibility  and  the  trouble 
in  effecting  the  transfer  has  been  considerable. 
Tour  petiuoners  aUege  that  Uiey  have  received 
no  compensation  at  all  for  this  service  thus 
rendered  said  estate,  and  pray  your  honor  to 
pass  an  order  allowing  them  three  per  cent  on 
said  sum  of  $114,45o,  as  comminion  on  the 
same;"  whereupon  the  court  entered  an  order 
allowing  the  aaministraton  "for  extra  com- 
pensation for  delivering  and  dividing  to  the 
neirs-at-law  the  real  estate  in  kind  belonging  to 
said  deceased,"  8  per  cent  on  the  above  sum. 

On  the  8th  of  May  a  list  and  schedule  of  all 
the  property  which  had  come  to  the  possession 
of  Gray  and  Erwin  as  administrators,  and 
which  remained  unadministered  and  in  their 
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possession  May  8, 1878,  not  embracing  the  wild 
lands,  which  '^have  not  vet  been  fully  located,"* 
was  filed,  and  a  receipt  from  Gray  to  Erwin  for 
all  of  said  property,  which  was  acknowledged 
before  the  ordhiary  and  filed  in  his  office  May 
23, 1878.  On  the  2d  of  May,  Gray  save  a  new 
bond,  as  required  by  the  order  of  May  1,  re* 
citing  the  resignation  of  Erwin  and  its  allow- 
ance, and  the  order  for  the  new  bond,  the  con* 
dition  being:  "Now,  if  the  above  bound  Frank 
P.  Gray  shall  well  and  truly  administer  the 
goods  and  chattels,  rights  and  credits,  lande 
and  tenements  of  Uie  said  Lewis  Tumlin,  de- 
ceased, which  remain  to  be  administered,  and 
which  have  come  to  the  hands,  possession  or 
knowledge  of  the  said  Frank  P.  Gray,  or  in 
the  hands  or  possession  of  any  other  person  or 
persons  for  him^"  etc.,  etc,  in  tiie  ufual  form; 
which  bond  was  duly  attested  and  approved  by 
the  ordinary,  and  "ffied  in  office  May  2d,  1878.^ 
On  the  12tii  of  June,  1878,  the  following  or- 
der was  enteied  in  open  court  by  the  ordiiMiy: 

Oourt  of  Ordinary,  fiartow  Ooonty. 

Adjourned  Term. 
John  A.Erwii,Adm'r  est.  Lewis  Tumlin,dec'd. 

June  12, 1878. 
Upon  considering  the  above  application  of 
John  A.  Erwin.  one  of  the  Joint  administntora 
of  the  estate  or  Lewis  Tumlin,  late  of  Bartow 
County,  deceased,  for  a  discharge,  and  the  said 
John  A.  Erwin,  as  administrator,  having  by 
order  of  this  oourt  been  permitted  to  rerign 
said  trust,  and  which  resignation  has  been  ao> 
cepted  by  the  court,  and  Frank  P.  Gray,  hie 
co-adminlstrator,  having  consented  to  accept 
the  entire  administration  of  said  estate,  and 
having  given  new  bond  and  security,  as  ordered 
by  the  court,  and  the  said  John  A.  Erwin  bar* 
ing  filed  a  reCom  showing  the  property  thai 
has  been  administered  belonging  to  said  estate* 


said  return  and  receipt  contain  all  the  property 
administered  and  not  administered  belonging 
to  sdd  estate  which  has  come  into  the  lianas  <» 
John  A.  l^win,  as  administrator,  it  is  there- 
fore ordered  that  said  John  A.  Erwin  be,  and 
he  is  hereby,  fully  discharged  from  the  office 
of  admlnUArator  on  the  estate  of  Lewis  Tum- 
lin, deceased,  and  that  letten  of  dismission  da 
issue  to  him. 

Granted  in  open  court,  June  adj'd  Term^ 
1878.  J.  A.  HowABD,  Ordifiory, 

From  this  order  Mrs.  Mary  L.  Tumlin,  Mrs. 
Lula  T.  Lyon,  and  Napoleon  Tumlin  appealed 
to  the  Superior  Court  of  Bartow  County, 
where  the  appeal  was  dismissed  as  to  Mrs. 
Mary  L.  Tumlin  at  her  request,  and  upon  trial 
the  juTT  returned  the  following  verdict,  Aug> 
ust  4,  1878:  "That  the  lury  find  in  favor  of 
John  A.  Erwin,  and  that  his  resignation  be  al* 
lowed." 

An  order  appean  of  record  in  the  superior 
court,  headed  as  follows: 

"Appeal  to  the  Superior  Court  of  Bartow 
Co.,  Ga.,  from  the  order  in  the  ordinary'i 
court  of  said  oountv  permitting  John  A.  Er- 
win to  resign  and  F.  P.  Gray  to  become  sole 
adm'r  of  said  estate,  and  required  to  give  new 
bond,  and  Gray  to  become  sole  adm'r  of  said 
i>«iA*<i,  and  refusing  to  allow  Theodore  Smith 
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to  In  ooadm^  of  Mid  estate.    Appeal  from  the  and  all  controvenies  between  nufter  and  ap- 

titan  deciaton  of  the  oidinaiy  made  May  lit.  prentice.] 

1876.  tad  cairied  to  the  Snpenor  Court  of  aaid      8  3150.  The  coottact  of  miretysblp  Is  one  of 

Co.,  ^  whom  the  decision  of  said  ordinary  strict  law,  and  his  liability  will  not  be  extended 

■M  afflimed  at  the  Jnly  Term.  1870."  by  implication  or  interpretation. 

n«.<.  .._i..  .i~.«^  «ki.».<i.«  «/v<i,..nnoi       S8«K).  Administration  de  (on<*  fi0i»  is  grant* 

iJS^'SfyjfSS^nSSS  foHn^  tH^PSSd  «J  «P«n  •»  «rtate  already  partially  adminis- 

Si^^t?.^^^  tS,  ™^ni^„^  teiedfnnd  from  any  cause  iinr«pres^ted. 
S!S  ^HLS£J^i??S!?'«f  tL  .^nSSn  fo,^      §  8499.  n  admlnlstraUon  has  been  nanted 

^~l£i  I!^S!1h  th«  .«~i^fi^S  Sfa?JhS  »o  more  than  one.  upon  the  death  of  eiOier  th» 

toU  be  rafoaed  theappellante<»^  take  fte  ^  ,,j  ,  administration  surviTCS  to  the  other. 


UMefflimtoc  the  allowance  of  Erwin  s  resig-  ^,^  j^  ^  administered;  such  bond  shaU  b» 

ft?.!.-  CA.1 .4..  ^ :!..«.»  lOBR  .  A..I  A..  payaWc  to  the  ordinary  for  the  benefit  of  all 

On  tlM  Ud  d^  <rfJannaw,  1885.  a  final  de-  g^icemed.  and  shall  be  attested  by  him  or  hi» 

on  wab  leodered,  tiy  which,  after  ojerruUng  ^^^^^  ^  ^liaU  j^  conditioned  tor  the  faith-      [3101 

ktevjuiajs  exceptions  to  the  reports  of  the  Sj  a^^bSi^f  hta  dtaty  as  such  admlnistra.  ^ 

SSSSrSiJi5*i'o™^™*luSuSlt  Sr.  iHSSred  l^law.^A  substantial  com- 

KS^  !5h..te!i^ha^jf  ^Tti^ium  ^t  P"in~  ^*  »»>«»  requisitions  for  the  bond 

Hvc^aandDlatration  bonds  for  Ae  smb  of  ^  ^  deemed  suffldenL  and  no  admlnlstra- 

!S**2i^  Stal!^  Zwf  fo?  ihf  ^l«  tort  bind  shS  be  dedi^  invalid  hy  reason 

"■  Tf^J^  "^  "'*'*  .K     .K     TtT  Of  any  variation  therefrom,   as  to    payee. 

amorat.  and  tbe  sureties  on  the  other  bonds  ^J^,   orwnditlon.  where  the  manlfSfS 

SEfS^iSlS  ^LrS-ESIftSTo  Su  ^S  ten«o«»  *•»  to  8»«  Iw™!  •■  administrator,  and 

HMKdecne  appeal  was  prosecuted  to  this  court  .  w ^u  ««  ».«- j.,.-  ..  — «».  >...  k..^.  .»^...j 


being  tEoae  onfy  of  the  sureties  on  the  Joint  "T^H^«n*^t 
bondfof  Gray  abd  Brwin.  who  excepted  to  the  •«?„Sii"i~?,'*^h 


^L?!»y  iSi.^V*'**  «**=?Ptod  to  the  §  23iarLi^  cases  of  removal  of  an  ad^ 

!!P^.2'.I^^"*.5!^"'"**i®«fT^  mInSrator  foranVSuse.  Se  sSetto  ra  hta 

totenbj  them,  and  Uiflr  sloneof  the  defeDd-  g^^^™"^^?;  ^J^  «,{,  in  connection  with 

SX^SS£5!SSf^d  k  hJiSU^X'to  J^S^?  hfa  toSr,  up  to  *e  time  of  his  settlement  with 

SrSe^SSSSSS^L'lloffiiSiW?^  ^X^L""^"  '""•"'  """^'"• 

"^ST^^t^^^t^^^'^Co^  of  §2514.  If  then^aremoreadministrato^thaa 

G<^  third  lua^  ISsTwere  In  fo^at  °"S^?.lS^«  «,v^?l^^hffi«T™2?l^ 

S?S5of  the  transactions  in  question:  '^irinffia'SToflfothen  »^^^ 

g  881.  Courts  of  ordiDary  have  authority  to  as  to  an  admiDistrator  de  bonis  non,  the  removed 

Bxmte  oriffiDa].  exclusive  and  general  Juris-  coadministrator  must  account. 

dUctioD  of  tbe  following?  subjects-matter:  §  2610.  Any  administrator  who,  from  ag» 

1.  Probate   of  wills.     2.  Tbe  granting  of  or  infirmity,  removal  from  the  county,  or  for 

kCten  testamentary,  of  administration,  ana  the  any  other  cause,  desires  to  resign  his  trusty 

repeal  or  revocation  of  the  same.    8.  Of  all  may  petition  the  ordinarv,  stating  the  reasons, 

ooDtioversies  in  relation  to  the  right  of  exccu-  and  the  name  of  a  suitable  person  qualified  and 

toratiip  or  administration.     4.  The  sale  and  entitled  to  and  willing  to  accept  the  trust; 

dispontion  of  the  real  property  belonging  to,  whereupon  the  ordinary  shall  cite  such  person, 

ana  the  distribution  oi,  deceased  persons'  es-  and  the  next  of  kin  of  the  intestate,  to  appear 

Utea.     6.  The  appointment  and  removal  of  and  show  cause  why  the  order  should  not  be 

jgwardtans  and  minors  and  persons  of  unsound  granted.    If  no  good  cause  be  shown,  and  the 

mind.    0.  All  controversies  as  to  the  right  of  ordinary  is  satisfied  that  the  interest  of  the  es- 

guardianship.    7.  The  auditing  and  passmgre-  tate  will  not  suffer,  the  resignation  shall  be  al- 

tams   of    all   executors,   adimnistrators  and  lowed,   and  tbe  administrator  shall  be  dis- 

ruaidiana.    8.  The  discharge  of  former,  and  charged  from  his  trust  whenever  he  has  fairly 

the  requiring  of  new  surety  from  administra-  settl^  his  accounts  with  his  successor  and  filed 

ton  and  guardians.    9.  The  issuing  commis-  with  the  ordinary  the  receipt  in  full  of  such 

riona  of  lunacy  in  conformity  to  law.    10.  Of  successor.    Minors  in  interest  shall  be  allowed 

•U  such  other  matters  and  things  as  appertain  five  years  from  the  time  of  their  arrival  at 

or  relate  to  estates  of  deceased  persons,  and  to  majority  to  examine  into  and  open  such  ^ttle- 

Idiota,  limatics  and  insane  persons.     11.   Of  mcnt 
an  aoch  matters  as  mav  be  conferred  on  them 

by  the  Constitution  ana  laws.    12.  [And  con-  Messn,  P.  L.  Mynatt  and  N.  J«  Hajii* 

CDirent  jmiidiction  with  the  county  Judge  in  mond  for  appelUmts. 

the  bhsamg  oat  of  orphans  and  apprentices,  Mr-  W.  xL  Moore  for  appellees. 
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Mr,  OhirfJuitu^  Tnller  delivered  the  opin- 
ten  of  Uie  court: 

By  the  order  of  the  ordinarr  of  May  1, 1876, 
the  resignatioD  of  John  A.  £rwin  as  admiDlB- 
trator  of  the  estate  of  Lewis  Tumlin,  deceased, 
was  allowed,  and  Frank  P.  Gray  was  appointed 
sole  administrator  and  required  to  give  a  new 
bond  and  security,  which  being  given,  and  Er- 
win  having  settled  and  accounted  with  Gray, 
his  successor  in  administration,  and  filed  ms 
receipt  asprovided  by  law,  it  was  ordered  that 
John  A.  iSrwin  as  administrator  and  his  securi- 
ties be  discharged  from  "any  and  all  liability 
for  any  mismanagement  of  said  estate  in  the 
future,  but  not  from  any  past  liabilitv,"  and 
this  settlement  having  been  made  ana  receipt 
filed  and  new  bond  ^ven  by  Gray,  and  these 
successive  acts  approved,  by  order  of  June  12, 
1876,  the  discharge  of  I^in  as  administrator 
was  made  absolute. 

From  the  judgment  of  the  ordinary  an  ap- 
P|^  was  prosecuted  to  the  Superior  Court  of 
Bartow  County  by  three  of  the  heirs,  one  of 
whom  dismissed  her  appeal,and,  upon  trial  had, 
the  decision  of  the  court  of  ordfnarv  was  af- 
firmed by  the  verdict  of  a  Jury,  and  tune  taken 
[314]  to  perfect  a  bill  of  exceptions  with  the  view  of 
canying  the  case  to  the  supreme  court,  which 
was  not  done.  Judgment  appears  not  to  have 
b^n  entered  upon  the  verdict  until  pending 
this  cause,  when  it  was  so  entered  nun^  pro 
tunc  as  of  July  Term,  1876.  The  su^«rlor 
court  thus  determined  the  order  of  the  ordinary 
to  have  been  a  proper  one,  and  passed  upon  the 
question  of  jurisdiction. 

Mrs.  Ada  S.  Rice  was  duly  served  witli  Er- 
win's  petition  to  be  discharged,  and  citation  to 
appear,  but  acquiesced  in  said  cvrders,  and  did 
not  participate  in  the  appeal  therefrom,  and 
paid  no  further  attention  thereto,  as  she  says  in 
her  petition  to  amend  of  May  19, 1863.  Some- 
thing over  five  years  afterwards  she  filed  the 
bill  in  this  case,  and  by  amendment,  some  two 
years  after  that,  sought  to  hold  the  sureties  on 
the  bond  of  Erwln  and  Gray  for  alleged  mal- 
administration of  the  latter  after  the  diMihaige 
of  the  former. 

The  Courts  of  Ordinary  in  Georgia  are  courts 
of  original,  exclusive  and  general  jurisdiction 
over  decedents'  estates  and  the  subject  matter 
of  these  orders,  and  its  ludgments  are  no  more 
open  to  collateral  attacK  than  the  judgments, 
decrees  or  orders  of  any  other  court  Davie  v. 
MeDaniel,  47  Ga.  195;  Bame$  v.  Underwood, 
54  Ghi.  87;  Pattenon  v.  Lemon,  50  Ga.  281, 
286;  Oat^oOe  v.  Ferrii,  80  U.  a  18  WalL  405 
[20: 507]. 

In  Jaeobi  v.  Pou,  18  Ga.  846,  it  was  held  that 
the  "judgment  of  dismissal,  by  the  court  of  or- 
dinary,in  such  ca8es,must  operate  as  a  discbarge 
from  all  liability  on  the  part  of  the  admhiistra- 
tor,  unless  the  same  be  impeached  in  Uiat  court, 
for  irregularity,  or  in  the  superior  court,  for 
fraud;"  and  hi  Bryan  v.  Walton,  14  Ga.  186, 
that  theorder  appointing  an  administrator,  and 
in  DaffieY.  MeDaniel,  &  Ga.  105,  and  MeDade 
V.  Burch,  7  Ga.  550,  that  an  order  for  sale  of 
lands,  could  not  be  collaterally  attacked. 

>t  is  argued,  however,  that  upon  Erwin's  res- 
ignation the  whole  trust  remained  in  Gray  as 
survivor,  and  that  the  ordinary  could  not  make 
a  new  impointment  while  the  office  was  not  va- 
cant, and  section  2514  of  the  Code  is  referred 
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to,  providing  that,  upon  the  revocation  of  the 
letters  of  one  administrator,  the  trust  remains 
in  the  hands  of  the  other.  The  well  known 
case  of  Qrifflth  v.  Franer,  12  U.  S.  8  Oranch, 
0  [8:471],  is  also  cited  as  in  point,  where  letters 
01*  administration  were  held  invalid,  there  be- 
ing a  qualified  executor  capable  of  exercising 
the  authority  with  which  he  had  been  invested 
by  the  testator.  But  we  think  the  position 
taken  Is  untenable.  Under  the  Code,  upon  the 
death  of  an  administrator,  where  there  are  mors 
than  one,  the  right  of  administration  sorvivei 
(g'2400),  tmt  the  ordinary  mav  aparently  grant 
letters  to  others  (g  2500);  ana  upon  the  revoca 
Uon  of  the  letters  of  one  administrator,  where 
there  are  more  than  one,  the  trust  remains  In 
the  hands  of  the  other,  "and  with  him,  as  to  an 
administrator  de  honie  non,  the  removed  ad- 
ministrator must  account"  (§  2514),  and  his 
sureties  are  "liable  for  his  acts  in  connection 
with  his  trust  up  to  the  time  of  his  i^tlement 
with  an  administrator  de  bonie  non  or  the  dis- 
tributees of  the  estate"  (g  2512).  When  an  ad- 
ministrator resigns,  and  the  resignation  is  al- 
lowed, he  "shall  be  discharged  from  his  trust 
whenever  he  has  fairly  settled  his  accounts  with 
bis  successor  and  filed  with  the  ordinary  the 
receipt  hi  full  of  such  successor"  (§  2610). 
This  section  uses  the  singular  number,  but  un- 
doubtedly covers  the  case  of  more  than  one  ad- 
ministrator. Paragraph  4  of  section  4  of  the 
Code  reads;  "The  singular  or  plural  number 
shall  each  include  the  other,  unless  expressly 
excluded."    Code,  1882,  p.  a 

Every  administrator  after  the  first  is  an  ad- 
ministrator de  bonie  non  In  fact,  and  it  is  not 
Important  it  should  so  appear  of  record.  Steen 
V.  Bennett,  24  Yt  808;  Qrande  r.  Eerrera^  15 
Tex.  584;  MoeOey  v.  MaeUn,  87  Ala.  210;  Bt 
parte  MaaneeU,  87  Ala.  862. 

The  ordinary  in  accepting  the  resignation  of 
Erwin  treated  the  case  as  he  would  have  done 
if  Erwin's  letters  had  been  revoked  by  removal, 
and  entered  the  orders  in  respect  to  Gray,  aa 
successor  of  Erwin  and  Gray,  and  so  adminis- 
trator de  bonie  non,  and  the  new  bond  was  ao- 
coidingly  conditioned  to  secure  the  administra- 
tion of  the  property  which  remained  to  be  ad- 
ministered. It  Is  iaXd  by  counsel  that  prior  to 
1854  there  was  no  provision  In  the  laws  of 
Georgia  for  the  resignation  of  an  administra- 
tor, but  It  would  seem  that  if  an  admlnirtrator 
had  r^gned,  and  his  resignation  had  been  ac- 
cepted, such  action  on  the  part  of  the  ordinary 
would  have  been  held  equivalent  to  a  revoca- 
tion of  his  letters  in  the  exercise  of  the  power 
of  removal    Mareh  v.  People,  15  111.  284. 

As  already  stated,  under  the  provisions  d 
the  Georgia  Code,  where  there  are  more  than 
one  administrator,  and  the  letters  of  one  are 
revoked,  he  must  account  to  his  coadministra- 
tor "m  <o  an  adminietrator  de  bonie  non,"  and 
as,  in  the  instance  of  the  resignation  of  a  sole 
administrator,  he  must  account  to  his  succes- 
sor, so  where  there  are  more  than  one,  he 
who  resigns  must  account  to  his  coadministra- 
tor, as  such  successor,  who  would  In  effect  in 
sudi  case  be  an  administrator  de  bonie  non. 

Irrespectively  of  statutory  regulation  an  ad- 
ministrator de  bonie  non  oould  only  administer 
upon  the  assets  remaining  nnadminlstered,  in 
epeoie;  but  under  these  provisions  the  retiring 
administrator  most  aoooont  to  his  suooesaor, 
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tod  such  acooonting  ft  raqoired  before  die- 
dttiffc* 

It  II  used  that,  ae  Erwin  applied  only  for 
bfi  own  diachaige  as  administrator  and  not  as 
foiet^  for  Gray,  and  as  tlie  sureties  made  no 
tppHcatSoD  in  ttieir  own  behalf,  the  effect  of 
sirin'B  discharge  was  not  to  release  the  sure- 
tks.  By  section  2509  of  the  Code,  the  provis- 
ii»s  utere  a  sorety  on  a  guardian's  bond  de- 
fires  to  be  reliered  as  surety  are  made  appli- 
cable to  snietiea  on  administators*  bonds;  and 
by  section  1817  a  mode  is  provided  for  obtain- 
log  so^  veUef  on  complaint  made  by  the  surety 
to  the  oidfaiary»  citation  to  the  ffuiurdian.  hear- 
ing snd  order  of  discharge.  And  in  uuponi 
▼.  Jfiqio,  56  Ga.  806,  it  was  held  that,  where 
Iboe  was  no  pc^tition,  citation,  or  hearing,  an 
order  aooq>ting  a  new  bond  i^^'^ady  executed 
b?  the  goardian,  and  declaring  a  former  surety 
diidiaiged,  could  not  be  sustuned.  But  those 
MctioDs  appl^  to  a  different  state  of  case,  name- 
\j\  where  tbe  sureties  are  asking  to  be  relieved 
nom  liablUty,  and  not  where  the  administrator 
himeelf  Is  requesting  leave  to  retire. 

bwin  proceeded  in  conformity  with  the 
itatate  in  sodi  case  made  and  provided,  and 
mider  the  orders  of  May  1  and  June  12, 1876, 
eeand  to  be  administrator,  and  was  discharged 
from  farther  liaMlity  as  such,  as  were  the  sure- 
ties who  had  signea  the  bond  of  Erwin  and 

'  }jkIufMe»€flinferiorOouri€fMoTgtMOouf^ 
4f  V.  Bdman,  6  Ga.  482,  the  second  section  of 
ID  Act  of  1812  came  under  consideration, 
wbleh  read  as  follows:  "Any  execuUF'  execu- 
trix, adminislxator,  administratrix  or  ffoudian, 
wboie  res&denoe  mi^  be  changed  from  one 
oooDty  to  another,  either  by  the  creation  of  a 
new  county,  removal  or  otnerwise,  shall  have 
tbe  privilege  of  making  the  annual  returns  Te- 
amed of  mem  by  this  Act,  to  the  court  of  or- 
dtssiy  of  the  county  in  which  they  reside,  by 
bsriitf  previously  obtained  a  copy  of  all  the 
raoofos  concemiDg  tbe  estates  for  which  they 
mboond  as  executors,  executrix,  administra- 
ton,  administratrix  or  guardian,  and  having 
bad  the  ssme  recorded  m  the  proper  office  m 
ttie  eoimty  in  which  they  then  raiae,  and  hav- 
ing given  new  bond  and  security,  as  the  law 
dMi,  fm*  the  performance  of  thdr  duty. 

The  court  held,  Lumpkin.  /.,  delivering  the 
opinioD,  "  that  ihe  mere  taking  of  a  new  oond 
wei  not  neoeasarfly  release  me  old  sureties, 
ud  cn^edallv  when  the  new  bond  is  taken  by 
<otboitty  of  ttw,  for  the  purpose  of  strength- 
«oiog  the  existing  security,"  but  that  when  the 
ttCQod  or  subsequent  bond  is  given  for  a  new 
ind  different  undertaking,  it  operates,  ipio 
faa$,  as  a  dbcharge  of  the  prior  parties,  and 
bencethat  when  the  provisions  of  the  Act  are 
ivSij  complied  with  the  sureties  on  the  first 
bond  are  cuscharsed  from  all  further  liability 
<n  account  of  thdr  prindpaL 

We  are  of  opinion  that  the  court  erred  in 
i^deriog  a  decree  against  the  sureties  on  the 
joint  bond  of  Erwin  and  Gray  for  a  decoitavit 
committed  after  June  12, 1876. 

Counsel  for  appellees  contend  that  the  sure- 
tittoiiihisbona  were  not  discharged  t>e(»use 
tbeaerrice  of  the  petition  and  citation  on  the 
tbiee  minor  heirs,  on  Erwtn's  petition  to  resign, 
'vtshisiifliclent,  and  guardians  ad  Utem  should 
U11J.& 


have  been  appointed;  that  the  resignation  was 
not  effectual  as  to  them,  and  therefore  not  as 
to  any  of  the  others.  This  point  was  not  passed 
upon  by  the  special  master  or  the  circuit  court, 
nor  was  a  cross  bill  filed  on  behalf  of  either  of 
these  defendants.  The^  asked  no  relief  as 
against  complainants  but  affirmative  relief 
against  their  codefendants,  these  sureties,  and 
under  such  circumstances  cross  bills  are  neoes* 
sary. 

U,  however,  cross  bills  were  filed,  as  aU  the 
defendants  are  citizens  of  Georgia,  and  the 
complainants  are  citizens  of  Tennessee,  it  is  [318] 
questionable  whether  the  relief  which  com- 
plainants cpuld  not  obtain  on  their  own  case, 
could  be  properly  awarded  by  the  circuit 
court,  even  though  it  could  b!e  successfully 
contended  that  Uiese  particular  defendants 
were  entitled  to  relief  upon  the  ground  sug- 
gested, and  that  their  codistributees  could 
avail  themselves  of  such  conclusion;  in  respect 
to  which  we  express  no  opinion,  as  these  ques- 
tions are  not  before  us  for  decision  in  the  pres- 
ent condition  of  the  record. 

It  is  assigned  as  error  that  the  court  decreed 
in  accordance  with  the  special  master's  report 
that  the  discharge  of  J.  G.  B.  Erwin,  H.  C. 
Erwin,  and  L.  R  Ramsauer,  because  their 
names  had  been  improperly  siened  to  the  joint 
bond  of  Erwin  and  Gray,  did  not  discharge 
their  cgsureties;  but  this  was  not  urged  on  ttie 
argument  The  master  proceeded  upon  the 
ground  that  it  was  appellants'  duty  to  see  for 
themselves  that  the  ugnatures  of  their  cosure- 
ties were  binding  upon  them  if  they  intended 
to  rely  upon  their  being  bound;  and  that  it 
was  the  ordinary's  duty  to  see  that  valid  signa- 
tures were  made  to  the  bond,  but  not  to  pro- 
tect anyone  as  surety,  and  that  no  fraud,  con- 
cealment, or  want  of  good  faith  could  be 
obliged  on  the  ordinary. 

Yfe  do  not  regard  the  overruling  of  the  ex- 
ception, based  as  it  is  on  the  assumption  of 
knowledge  on  the  part  of  the  ordinary,  and 
concealment  misleading  the  other  sureties,  as 
erroneous.  Dairy.  United  Biatm,  88  U.  S.  16 
Wall  1  [21:  491];  Xeww  v.  Qin-don  County 
Rood  A  Bev.  ComT$.  70  Ga.  486;  Ma(hi9  v.  Mtyr- 
an.  72  Ga.  617;  Truitea  v.  Sheik,  119  Dl.  579 
6  West  Rep.  6261. 

It  is  further  objected  by  appellants  that  the 
court  erred  in  disallowing  any  commissions  to 
Erwin  and  Gray,  and  particularly  the  com- 
missions of  $8,488.68  for  distribution  in  kind. 
Upon  a  careful  consideration  of  the  proofs  in 
the  printed  record  and  the  various  reports  of  the 
special  muster  bearing  upon  this  subject,  we 
do  not  find  such  evidence  of  mismanagement 
on  the  part  of  Erwin  and  Gray  as  requires  the 
forfeiture  of  all  commissions,  and,  without  en- 
tering upon  any  discussion  of  the  details,  we 
approve  of  the  conclusions  reached  by  the  mas- 
ter in  his  first  report,  and  direct  a  modification 
of  the  decree  accordingly,  if  upon  the  return 
of  the  case  to  the  circuit  court,  it  is  found,  in  [319] 
view  of  our  decision  hi  respect  to  the  discharge 
of  Erwin  and  the  sureties  on  tbe  bond  of  Erwin 
and  Grey,  that  Mrs.  Rice  is  not  concluded  by 
the  accounting  at  the  time  of  such  dischar^. 

Decree  renereed,  and  eauee  remanded  with 
direcHone  to  proceed  in  eor^formity  with  this 
opinion, 
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O.  W.  EMBRET,  PJff.  in  Err^ 

X.  S.  JEMISON. 
<Bee  8. 0.  Beporter^  ed.  880-881) 

WofferifHf  caniraci,  wtd—contract  for  "eoUon 
fiUur^^-when  broker  cannot  reeoter  for 
money  adf)aneed-~no(e  given  for  eame,  not 
eoUeetible  —  knowtedffe-'Vifvinia  Statute  of 
Limitatione-HMbeeneeftvm  State  irfore  action 

L  A  oontnot  with  a  broker  to  fmrchaae  for  do- 
faodant  **cott<m  futures**  on  a  margin,  by  which 
the  purohaie  or  deUrary  of  actual  cotton  mm 
nerer  contemplated  by  either  party,  but  the  ae^ 
tlement  wai  to  be  made  between  the  parties  hf 
one  party  pftying  to  Uie  other  the  difference  be- 
tween the  contract  price  and  the  martcet  price  of 
said  cotton  futures,  according  to  the  fluctuatloos 
In  the  market,  is  a  wagering  contract  and  yoid. 

8L  When  the  broker  is  privy  to  the  unlawful  de- 
sign of  the  parties,  and  brings  them  together  for 
therery  purpose  of  entering  Into  an  Illegal  agree- 
ment, he  is  pareiMfw  erimliKt,  and  cannot  reooT- 
er  for  set  vices  rendered  te  losses  incurred  by 
himself  In  forwarding  the  transaction. 

8l  The  original  payee  cannot  msintsln  an  aotkm 
on  a  note,  the  consideration  of  which  Is  money 
adyanoed  by  him  upon  ca  In  execution  of  a  con- 
tract of  wager,  he  being  a  party  to  that  contract, 
or  baring  directly  participated  in  the  making  of 
It  in  the  name  of  or  on  behalf  of  one  of  thepar- 


4.  That  the  defendant  executed  the  note  with  full 
knowledge  of  nil  the  facts  is  of  no  moment  The 
defense  he  makes  Is  not  allowed  for  his  sake,  but 
to  maintain  the  policy  of  the  law. 

A.  The  provision  In  the  Ylrgtaiia  Statute  of  Liml* 
tations  that  the  time  during  which  a  suit  shall  be 
obstructed  by  a  resident  of  the  State  removing 
and  remaining  out  of  the  State,  shall  not  be  com- 
puted as  part  of  the  time  within  which  the  suit 
should  be  brought,  does  not  apply  where  the  re- 
moval from  the  State  oeourred  before  the  con- 
tract sued  upon  was  made,  and,  therefore,  before 
any  cause  of  action  thereon  accrued. 

8.  The  statute  means  that  the  defendant  Shan  not, 
in  computing  the  time  In  which  he  must  be  sued* 
have  the  benefit  of  any  absence  caused  by  his 
departure  after  such  right  of  action  accrued* 
and  bef6re  the  expiration  of  the  period  limited 
for  the  bringing  of  suit. 

[No.  886.} 
.AfguedApras,  4,1839.  DecOei  Mag  IS,  1S89. 

r\  ERROR  to  theOircait  Court  of  the  United 
States  for  the  Bestem  District  of  Yiigliik^ 
to  review  a  Judgment  in  favor  of  plaintiff  apoo 
promissory  notes  given  for  losses  sustained  oo 
a  porchase  of  "cotton  fatores."    Reeermd. 

The  facts  are  stated  In  the  opinion. 

Mettre,  Joseph  OlirlgtiaA  uid  4mmmm 
H.  Hatihewat  for  plaintiff  in  error: 

A  contract  alleged  dt  the  defendant  is  a  con- 
tract of  wager»  and  null  and  void. 

See  Bee j.  Sales,  Sg  614,  642:  Cook,  Law 
of  Stocks  and  Stockholdeis,  g  847;  Irwin  t» 
WitUar,  110  U.  &  490  (28: 886). 


Kon.— OontraeCt  for  the  futntre  OeHeenf  o$  goode; 
grain  opUone;  wager  eontraeie;  see  Irwin  v.  Wni- 
larOlO  U.  &,  SB  L.  ed.  8B6  and  fioCs. 

DtaiMltties  under  Statiuu  of  XimttaMofis— Ifhifi 
ilatMtoMsflommanfledtommoniwtflnwitwgdktt' 

bOtty  dost  not  stop  tt- 

When  the  statute  begins  to  run.  It  Is  not  arNsted 
by  any  subsequent  disability,  unless  expressly  so 
provided  in  the  statute.  Hogan  v.  Kurts,  04  U.  8. 
1TB  (S4:  817):  Hodges  v.  Darden,  U  lUss.  19B;  Boae> 
man  v.  Browning,  81  Arx.  864:  Watts  t.  Ounn,  SS 
Miss.  6C0:  Hogg  V.  Ashman,  88  Pa.  80;  Smith  v. 
Newby,  18  Mo.  IfiO;  Pendergnst  v.  Foley,  8  Ga.  L 

When  the  statute  began  to  run  during  the  life  of 
the  devisor.  It  is  not  arrested  by  any  disability  in 
the  deviaee;  so  where  It  begins  to  run  against  the 
ancestor.  Is  not  suspended  by  any  statutory  disabil- 
ity in  the  heir  at  the  time  of  the  descent  cast. 
Meeks  v.  Yasnult,  8  Sawy.  808;  Boaeman  v.  Brown- 
ing, 81  Ark.  864;  Rogers  v.  Brown,  81  Mo.  187; 
BweaHngen  v.  Robertson,  80  Wis.  488. 

Tlie  statute,  unless  otherwise  provided,  applies 
only  to  a  disability  or  disabiUties  existing  at  the 
time  the  right  accrues,  and  no  after-accruing  dis- 
ability will  stop  its  operation.  Jackson  v.  Johnson, 
5  Oow.  74;  Jackaon  v.  Wheat,  18  Johns.  40;  Dema- 
rest  V.  Wynkoop,  8  Johns.  Ch..  UB;  Bunco  v.  Wol- 
cott,  S  Conn.  88:  Davis  v.  Cooke,  8  Hawks  (N.  OL) 
806;  Bmith  v.  Burtli,  0  Johns.  174;  WOson  v.  Kilcan- 
non,  4  Hayw.  (TemU  188;  WlUson  v.  Betts,4  Denlo, 
SOL 

But  if  at  the  time  when  the  right  aoomed  a  party 
ti  under  two  or  more  disabilities,  as  if  she  is  a  mar- 
ried woman,  an  infant,  and  insane,  she  may  avail 
herseif  of  either  of  them.  Bee  authorities  last 
sited. 

In  those  Btates  wliere  infancy  is  within  the  sav- 
ing clause  of  the  statute,  the  statute  does  not  be- 
gin to  run  against  him  or  her,  even  though  he  or 
the  has  a  guardian  who  might  sue  the  claim  in 
question;  nor  even  though  other  persons  are  jolnt- 
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ly  Interested  In  the  claim,  who  are  of  full  age,  ud» 
til  he  or  she  attains  the  age  of  majority.  Moore  t. 
Wallis,18  Ala.  468;  Pendergrast  v.  CkOlatt,  10  Qa. 
a8;Milnerv.  Davis, Lltt.8eL0as.(K;yJ 486; Thomas 
v.Maohir,  4  Bibb  (KyO  418;  Moore  v.  Cappa,  OHL 
818;  Merrill  v.  Tevla,  t  Dana  (KyJ  VBt;  «M"TKTn  t» 
Dunn,  8  Btockf  •  (Ind.)  188;  Hawklna  t.  Hawklna^ 
8BInd.86. 

Where  the  statute  axoepts  front  Its  operation 
dalms  in  favor  of  a  person  who  Is  insane.  It  doea 
not  begin  to  run  untfl  he  or  she  Is  restoi^  U> 
sanity  and  knowledge  of  the  existence  of  die  claim. 
Dickon  V.Johnson,  7  9*.  484;  Oark  t.  Trail,  1  Met. 
(Ky.)  85;  LttUe  v.  Downing,  87  N.  H.  866;  Sasser  v» 
Davis,  87  Tex.  666. 

If  the  statute  began  to  run  upon  the  claim  before 
the  plaintiir  became  won  compos,  its  operation  la 
not  checked  because  he  subsequentiy  became  In- 
sane. Upon  his  restoration  to  sanity  the  statute 
attaches  to  the  claim,  and  having  once  begun  te 
run  thereon,  it  is  not  checked  by  tiie  circumstance 
that  before  the  bar  became  complete  his  lunacy 
returned.  Clark  v.  Ttall,  1  Met  (KyJ  86;  AlUs  v. 
Moore,  8  Allen,  806;  Adamson  v.  Smith,  8  Min« 
Const.  Rep.  (&  a)  860. 

Where  coverture  is  made  a  disability*  the  Statute 
of  Limitations  never  begins  to  run  against  a  mar- 
ried woman  while  she  is  covert.  Jones  v.  Beeves* 
8  Rich.  L.  (8. 0  188;  Sledge  v.  Qopton,  8  Ala.  688; 
Wilson  V.  Wilson,  88  OaL  447;  MoLane  v.  Moore,  t 
Jonea,  L.  (N.  a)  880;  Michan  v.  Wyatt,  &  Ala.  818( 
McLean  V.  Jackson,  12  Ired.L.(N.  a)  148;  Fatheree 
V.  Fletober,  81  Miss.  866;  Feam  v.  Shirley,  II  Miss. 
301:  Meegan  v.  Boyle,  OOU.a  ISHow.lBO  (lk877)» 
Oage  V.  Smith,  87  Conn.  TO;  Watson  v.  Watson,  10 
Conn.  77;  Drennen  t.  Walker,  81  Ark.  680;  Caldwell 
V.  Black,  6  Ired.  L.  Of.  a>  488;  BandaU  v.|Baab,  % 
Abb.  Pr.  807;  WiUson  v.  Betts.  4  Denlo,  801:  Dun- 
ham V.  Sage,  88  N.  Y.  880. 

Where  a  cause  of  action  accrues  to  the  wife  be- 
fore marriage,  her  subsequent  coverture  does  not 
bar  the  Statute  of  Limitations.  Colev  Runnel]a,r 
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tin  xemoTal  from  Virginia  oannot  be  le- 
fwded  M  obstructing  the  action  in  Virginia, 
▼koe  flia  ocmtract  was  entered  Into  after  the 
temofal,  and  in  another  State,  for  at  the  time 
of  removing  then  was  no  contract  in 'exist- 


FSekUn  t.  Catrington,  81  Gratt.  218. 

Tlie  conaidermtion  of  Uie  notes  was  founded 
on  a  wagering  contract,  wliich  is  invalid  in 
hwand  Told. 

BeoJ.  Sates,  §g  541,  643,  and  cases  there 
died:  ir^eiti  y.  Wmfxr,  110  U.  S.  499  (28:825); 
Pickering  t.  Okms,  79  DL  828;  Dos  Passos, 
8(0^  Brokers,  477;  Baldwin  y.  Floj^^  86  N. 
J.  Bq.  48-9. 

Mr,  Hearx  H.  HermaA,  for  defendant 
io  error: 

A  party  cannot  proye  yerbally  that  another 
cootract  (in  itself  illegal)  existed,  and  thus  get 
lid  of  a  written  contract  on  its  face  unex- 
ccptionabte, 

Pi9rtmr  r.  ViOt,  1  Biss.  179,  180;  Bwma  y. 
SeoU,  117  U.  &  585  (29:  992). 

Where  an  agent  who  adyanocs  money  to  his 
principal  to  pay  losses  incurred  in  an  illegal 
transaction,  ana  takes  his  note  for  the  money 
so  adyanced,  the  contract  between  the  princi- 
pal and  asent,  made  after  the  illegal  transa^ 
lions  are  closed,  is  a  binding  contract. 

LAman  y.  SirtMberger,  2  Woods,  0.  C.  564;, 
Bmii  y.  Jgttea,  4  Woods,  C.  C.  666;  Durant  v. 
Bkrt,  96  Mass.  167;  POrie  y.  Hannay,  8  Term 
Bep.  418;  Oissn  y.  Dania,  1  Bailey,  L.  815: 
ArmMbWM  y.  ToUr,%^  U.  8.  11  Wheat.  274 
<6:46tO;  waarm  y.  Hewitt,  45  Ga.  501;  Cla/rk$ 


y.  i^bsf,  7  Biss.  540;  WoleoU  r.  Bsaih,  78  Hi 
488:  .Fbiibi^y.  BeynovB,  ABun.  2069;  Farmer 
y.  Buiiea,  1  Bos.  &  P.  296;  Wgrnan  y.  Fi$ke,  8 
Allen,  288. 

When  parties,  haying  mutual  matters  of  ac- 
count between  tbem  growing  out  of  a  con- 
tract, deliberately  come  togeuier  and  state  a 
balance,  and  the  party  who  on  such  account- 
ing is  found  indebted  to  the  other  giyes  a 
written  oblisation  for  its  payment,  this  settle- 
ment is  80  far  oondusiye  between  the  parties 
that  it  cannot  be  reopened  or  gone  into  either 
at. law  or  equity  except  upon  clear  proof  of 
fraud  or  mistake,  or  of  an  express  unaerstand- 
ing  that  certain  matters  were  left  open  for  set- 
tlement 

KnoxY,  WhaUeyAEap,  159;  BuUy.  Harrii, 
81  IlL  489;  Leev,  Heed,  4  Dana,  111;  Hodgee  y. 
Botford,  17  Vt.  615;  DarlingUm  v.  Taffhr,  8 
Grant  Gas.  195:  MaHin  y.  Beekwiih,  4  Wis. 
220;  Otbeon  y.  Banna,  12  Mo.  165;  CogtweU  y. 
WhitUeeey,  1  Root.  884;  Sergeant  y.  Ewing,  86 
Pa.  156;  I^iehoUon  y.  Pelanne,  14  La.  Ann. 
514;  Standard  Oil  Co,  y.  Van  Etten,  107  U.  S. 
825  (27:819);  Perkine  y.  Hart,  24  U.  8.  11 
Wheat.  287  (6:468);  Toland  v.  Sprague,  87  U. 
8. 12  Pet.  809  (9:1098);  Wiggim  y.  Burkham, 
77  U.  8.  10  Wall  129  (19:884);  Lockwood  y. 
Thorns^  11  N.  Y.  170;  Hager  v.  ITumpeon, 
66  U.  8.  1  Black,  80  (17:41). 

A  party  to  a  negotiable  instrument  is  not  a 
competent  witness  to  proye  any  fact  exiBtins 
at  the  time  of  his  accridditing  the  paper,  tend- 
ing to  inyalidate  it. 

Bank  of  U.  S.  y.  Dunn,  81  U.  8.  6  Pet.  51 


Tax.  SSi  GhaTaDler  y.  Duist,  S  Tex.  288;  Den  y. 
Uoliardi.UN.J.L.8«7;Peok  y. Bandall, IJohns. 
tfic  l^neh  y.  Ooz«  13Pa.»S;  Pearoe  y.  House, Tay- 
iof;  Dmn.  Bep.  (N.  <X)  80S;  MoOoj  y.  Niohols,  4 
Bow.  dflBk)  81;  FaweU  y.  Collins,  8  Bray.  (8. 028S; 
fttAogh  y.  Anderson,  t  Hen.  *  IC.  (Ya.)  288|  fiaj- 
aoazT.Fiatbar,!  Nott*  Moa (&  a) »6;  Panona 
T.  MeCteekaD,  9  Leigb  (Ya.)  4W;  Stowei  y.  Zouoii,  1 
novC 8H;  Duroore y.  Jonea. 4T.  B.  800;  CottereU 
T.  Ovtton,  4  Tannt.  880;  Bunoe  y.  Woloott,  2  Oonn.  S7. 

WteethebiMbaadeaea  In  rl^htof  his  wife,  he 
«aDBol  ayafl  hlmaelf  of  her  dlaabUltj.  MoDoweU 
y.FottefvS  Pa.  IBB;  Watson  y.  Kelty,  16  N.  J.  L. 
Ki  Tbacpt  y.  Oorwln,  80  N.  J.  L.  811;  Garter  y. 
CtetnU.lSArk.lftL 

Tlie  iiatiite  does  not  preyent  a  peison  under  a 
dkiUlltgr  from  solnip  if  be  elects  to  do  so;  norisbe 
«tilliadtoaos  simpljbeoause  heoan.  Plggott  y. 
Baah,4AA.*  ■. aU(  Ohandler y. Y llett,  8  Saund. 
mtf). 

A  BOO  minnK>rary  absence  of  the  defendant 
froB  tbe  Slate  when  the  rlaiit  of  action  aocmed,  as, 
lor  a  daj  or  week,  oonatitutea  such  an  absence  as 
9RT«Bii  the  sCaSiite  from  attaching  in  hla  fayor, 
vaitBi  the  cinmmatanoea  exlstiD^  during  the 
Wtodofaoflbtemporanrabaence  were  anoh  that 
^  lenrtoa  of  legal  prooeaa  against  him  could  haye 
Vma  made  so  that  the  plaintUf  could  obtain  a 
^wlraent  against  him  peisonail j.  Ward  y.  dole, 
C  V.  U.  488;  Peolej  y.  Wateihouse,  1  Iowa,  488; 
HUT.BeOows.  1ft  Yt.  727;  Fahner  y.  Shaw,  10  OaL 
«^  TaalaDdingham  y.  Huston,  9  DL 126;  Cheoot  y* 
Utetn^B  I1LSB7.  « 

t  OeeaAnallj  coming  into  the  State  ti  held  not  to 
pet  tke  Statute  in  motkMi,'  where  a  peBMm,  after 
ttaeaaae  of  action  aoomea^  ahaent  from  and  re- 
«te  out  of  the  Stata  Hacker  y.  Byerett,  67 
Mitoa.  S48;  Lane  y.  Kat.  Bank  of  Metropoita,  S 
XiB.  71;  Sejmour  y.  Street,  ft  Neb.  86;  Bennett  y. 
Owk,  48  H.  T.  m.  f  Am.  Bep.  787. 


Bxcept  where  the  atatute  otherwise  so  pro- 
yides,  one  disability  cannot  be  tadced  to  another, 
nor  the  disabilities  of  an  ancestor  te  those  of  the 
heir,  te  proteotapartj  from  the  operation  of  tlie 
statute;  nor  can  a  piurtj  ayail  himself  of  aeyeral 
disabilities,  unlesa  they  all  existed  at  the  time  when 
the  right  of  action  accrued.  Clark  y.  Jones,  18 
B.  Mon.  (KyJ  121;  Parsons  y.  MoCrackeo,  0  Leigh 
(Ya.)  460;  Martin  y.  Lettj,  18  B.  Mon.  (Kj.)  678; 
Boyce  y.  Dudley,  8  B.  Mon.  611;  Jackson  y.  Wheat, 
18  Jobus.  40;  McDonald  y.  Johns,  4  Yerg*  (TennJ 
28B;  Frita  y.  Joiner,  64  Hi.  101;  Mercer  y.  Selden« 
42  U.  8. 1  How.  87  (11:  88);  Thorp  y.  Baymond,  07  U. 
&1SH0W.  247  aiz  028);  Aahbiooky.  Quarles,  1ft  a 
Mon.  (Ky.)  20:  White  y.  Latimer,  12Tez.(tl;  Currier 
y.  Chile,  8  Allen,  828;  DesBsunier  y.  Murphy,  88  Mo. 
184;  Bunco  y.  Wolcott,  2  Conn.  27. 

If  a  right  of  action  accrues  to  a  female  infant, 
and  she  afterwards  marries,  the  coyerture  does  not 
create  an  additional  disability,  but,  notwithstand- 
ing the  cdyerture,  an  action  must  be  tirought  with- 
in the  speolfled  period  after  she  becomes  of  age,  or 
theclaim  will  be  barred.  Fewell  y.  ColUns,  Tread- 
wsy.  Const.  Bep.  (8.  C.)  2Q8;4We]lbom  y.  Weayer,  17 
Ga.  207;  Mitchell  y.  Berry,  1  Met.  (Ky.)  0U2:  Parsons 
y.  McCracken,  8  Leigh  (Ya.)  486;  BCartin  y.  Letty, 
18  B.  Mon.  (KyJ  678;  Manlon  y.  Tltswortb,  18  B. 
MOn.  (Ky.)  688;  BlUon  y .  Larlmore,  87  Mo.  875;  (3arw 
Uale  y.  Stttler,  1  Penr.  *  W.  6;  Dugan  y.  Oitttngs, 
8  Om.  (MdJ  188;  Flnley  y.  Patteiaon,  2  B.  Mon.  (Ky J 
70;  Biggs  y.  Dooley,  7  B.  Mon.  (Ky.)  288. 

In  Duckett  y.  Crider,  U  B.  Mon.  (Ky^  188,  it  was 
held  tlwt  a  woman  under  age  was  entitled  to  her 
action  to  recoyer  posaeaslon  of  s  slaye.  She  mar- 
ried before  she  came  of  age,  and  it  was  held  that 
the  two  disabilities  of  nonage  and  coyerture  could 
be  Joined  for  the  purposes  of  deterring  the  bar  of 
the  Stotute  of  Llmttetions.  See  Boyce  y.  Dudley, 
8  B.  Mon.  Sll,  where  a  contrary  role  was  adopted. 
Martin  y.  Letty,  18  B.  Mon.  078;  and(31ark  y.  Jones, 
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(8:816);  Bank  of  the  Metropolis  v.  Jones,  83  U. 
B.  8  Pet  12  (8:850);  Scott  v.  Lloyd,  87  U.  S. 
12  Pet  145  (9:1038);  Ilenderson  ▼.  Anderson, 

44  U.  S.  8  How.  73  (11:409);  8mt/th  v.  Strader, 

45  U.  8.  4  How.  404  (11:1031);  Saltmars/i  y. 
TuihiU,  64  U.  8. 18  How.  229  (14:124);  Sweeny 
T.  Easter,  68  U.  8.  1  WaU.  166  (17:681);  Dafds 
T.  Brown,  94  U.  8.  428  (24:204). 

A  condnued  recognition  of  a  debtor's  lia- 
bility and  bis  agreement  to  discbarge  it,  after 
be  bas  full  knowledge  of  all  tbe  facts,  estops 
bimself  from  pleading  a  want  of  consideration 
or  setting  up  fraud  as  a  defense  to  an  action  on 
tbe  promise. 

Fitepatrirk  y.  Ftannagetn,  106  U.  8.  648 
(27:211);  McCreary  v.  Parsons,  81  Kan.  447; 
StMins  T.  Orawfard  Co.  92  Pa.  289;  Davis  t. 
Gray,  17  Obio  St  880;  NegUy  v.  Lindsay,  67 
Pa.  217. 

Tbe  promissory  notes  are  evidence  of  an  ac- 
oount  stated. 

Burmester  v.  Eogarth,  11  Mees.  &  W.  97; 
Fesenmayer  ▼.  Adeoek,  16  Mees.  &  W.  449; 
Ourtis  Y.  Biekards,  1  Scott,  N.  R.  165;  CbiUy, 
Cont  8tb  ed.  pp.  662,  567;  Hughes  y.  Thorpe, 
6  Mees.  &  W.  666;  Bernaseoni  t.  Anderson, 
Mood.  A  M.  188;  Gould  v.  (Joombs,  1  C.  B. 
648;  PayiM  y.  Jenkins.  4  Car  &  P.  824;  Buck 
y.  Hurst.  L.  R  1  0.  P.  297. 

Tbe  promise  of  Embrey  as  evidenced  by  bis 
notes  was  a  new  contract,  not  affected  by  tbe 
illegality  of  tbe  original  transaction. 

Tenant  y.  Elliott,  1  Bos.  &  P.  8;  Farmer  y. 
BusseU,  1  Bos.  &  P.  296;  Faikney  y.  Beynons, 


4  Burr.  2009;  Petrie  v.  Uannay,  ^T.  R.  4lf . 
Thomson  v.  TTiomson,  7  Ves.  Jr.  478;  approved 
in  Armstrong  v.  Toler,  24  U.  8. 11  Wbeat  26S 
(6:468):. ifc^tefV  v.  Qibbes,  68  U.  8.  17  How. 
282  (15:182);  Brooks  v.  Martin,  69  U.  8.  2 
Wall.  70  (17:782);  Planters^  Bank  v.  Union^ 
Bank,  88  U.  8.  16  Wall.  488  (21:478);  Cook  r. 
Sherman,  20  Fed.  Rep.  167. 

A  nonresident  cannot  avail  bimself  of  tbe 
benefit  of  the  statutes  of  another  State  than 
the  one  be  is  a  citizen  of. 

Jones  y.  Andrews,  77  U.  8.  10  WalL  827 
a9:986);  MeMieken  v.  WeSb,  86  U.  8.  11  Pet 
26  (9:618);  Ober  v.  Gallagher,  98  U.  8.  199 
(28:829);  Toland  v.  Sprague,  87  U.  8.  12  Pet 
800  (9:1098);  Boswell  v.  Otis,  60  U.  8.  9  How. 
886  (18:164);  Levy  v.  Fitsepatriek,  40  U.  8.  15 
Pet  167  (10:699);  KendaU  v.  U.  8.  87  U.  8.  12 
Pet  524  (9:1181);  Harris  v.  Hardeman,  66  U. 
8. 14  How.  884  (U:444). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  tbe  court: 

This  is  an  action  of  debt  to  recover  from  the 
plaintiff  in  error,  who  was  the  defendant  below, 
the  amount  of  four  negotiable  notes  executed 
by  him,  January  21, 1878,  and  payable  at  tbe 
office  of  £.  8.  Jemison  &  Co.,  m  the  City  of 
New  Toric,  to  the  order  of  Moodv  &  Jemison, 
by  whom  thev  were  indorsed,  before  maturity, 
to  the  plaintiff,  Jemison.  Each  note  was  lor 
tbe  sum  of  $7,694.16,  two  of  them  payable  six 
months,  and  the  remaining  two  twelve  months, 
after  date.    There  was  a  trial  before  a  Jury, 


16  B.  Mon.  121.  See  also  Weilbom  v.  Flnley,  7 
Jones,  L.  (N.  C.)  228,  where  It  was  held  that  the  dis- 
ability of  nonaire  and  coverture  oould  not  be 
Joined  to  prevent  the  operation  of  the  statute. 

In  KeU  V.  Healey,  64  IlL  IDA,  tt  was  held  that  the 
operation  of  the  statute  is  not  arrested  bj  oumula* 
tivedisablUties. 

The  diaabillty  which  anests  the  running  of  the 
statute  must  exist  at  the  time  when  the  right  of  ac- 
tion aoomed.  Hlnde  v.  Whitney,  81  Ohio  St.  63; 
Hogan  V.  Kurts,  94  U.  8. 778  (84:817);  Boseman  v. 
Browning,  81  Ark.  864;  Den  v.  Moore,  8  WalL  Jr. 
289:  Hull  V.  Deatiy,  7  Busli  (Ky.)  687;  Frits  v. 
Joiner,  64  DL 101;  Harris  v.  MoOovem,  2  Sawy.  616; 
Rogers  V.  Brown,  61  Mo.  187;  Swearingen  v.  Rob- 
ertson, 88  Wis.  462;  CoBons  v.  Eaman,  80  Ohio  St. 
481;  McCoy  v.  Nichols,  4  How.  (Min.)  81;  Bunco  v. 
Wolcott,  2  Conn.  88. 

No  after-accruing  disability  can  stop  the  statute 
after  It  has  once  commenced  to  run.  Parsons  v. 
MoCraoken«  8  Leigh  (Va.)  486:  Fitshugb  x-  Ander- 
son, 2  Hen.  *  M.  (Va.)  288:  Hudson  v.  Hudson,  6 
Munf.  (Va.)  868;  McDonald  v.  Johns.  4  Yerg. 
(Teno.)  888;  Demarest  v.  Wynkoop,  8  Jolms.  Ch. 
128. 

When  the  statute  once  begins  to  run,  no  subse- 
quent disability  can  slop  its  operation,  unless 
■peciaUy  so  provided  In  the  statute.  Crosier  v. 
Gano,  1  Bibb  (Ky.)  807;  Vsysouz  v.  Prather,  1  Nott 
*  Mca  (8.  OJ  296;  Bogeis  v.  Hillhouse,  8  Conn. 
888;  Peck  v.  Randall,  1  Johns.  166;  Ruff  v.  BulU  7 
Har.  &  J.  14;  Dillard  v.  Pbilson,  6  Strobh.  L.  (S.  a) 
218;  Stevenson  v.  MoReary,  12  Sm.  4  M.  0;  Byrd  v. 
Byrd,  88  Miss.  144;  Pendergrast  v.  Foley,  8  Ga.  1; 
Smith  V.  Newby,  18  Mo.  188;  Parsons  v.  MoGtaoken, 
8  Leigfa  CVaJ  486;  Hudson  v.  Hudson,  6  Munf. 
fVa.)80B. 

Disabilities  which  bring  a  person  within  the  ex* 
eeptions  of  the  statute  cannot  be  tacked  one  upon 
another,  and  a  party  can  only  avail  himself  of  such 
dIsabUlty  or  disabilities  asezisted  whsolherl^t 
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of  action  aoorued.  McFkrland  v.  Stone,  17  Vt.  166; 
Mercer  v.  Selden,  42  U.  S.  I  How.  87  OlMi;  White 
V.  Latimer,  12  Tex.  61;  South  v.  Thomas,  7  T.  B. 
Mon.  (Ky.)  68;  McDonald  v.  Johns,  4  Yerg.  (Tonn.) 
266;  Thorp,  v.  Raymond,  87  U.  S.  16  How.  247  (llMSn 
Starke  v.  Starke,  8  Rich.  L.  (a  a)  488;  Rankin  v. 
Tenbrook,  6  Watts,  888;  Doe  v.  Barksdale.  2  Brook. 
480;  Scott  V.  Haddock,  11 6a.  256;  Demarest  v.  Wyn- 
koop, 8  Johns.  Ch.  128;  Dease  v.  Jones.  28  Miss.  I80t 
Den  V.  Richards,  16  N.  J.  L.  847;  Bradstreet  v. 
Clarke,  12  Wend.  608;  Jackson  v.  Wheat.  18  Johns 
40.  % 

If  a  debtor  is  within  the  State  at  the  Ume  • 
cause  of  action  for  Injury  to  personal  propert] 
from  negligence  accrues,  theslx  years UmitM  is  noc 
extended  by  temporary  absences  from  the  State  o» 
business,  each  for  less  than  a  year,  and  with  no  in- 
tention of  acquiring  a  new  residence.  nUner  v. 
Butterfleld,  17  Jones  4  S.  616. 

A  debtor  who,  after  absenoe  from  the  State,  such 
as  is  contemplated  by  the  Statute  of  Limitations^ 
comes  into  the  State  with  the  design  d  continuing^ 
therein,  concealed  under  a  fictitious  name  to  avoid 
pursuit  by  bis  creditors,  and  so  continues,  is  not  to 
be  regarded  as  having  oomo  within  the  State  with- 
in the  meaning  of  the  statute,  until  the  day  that  be 
is  discovered.  Bngel  v. Fischer,  16  Abb.N.C  72, 8. 
a  18  Jones*  8. 71«  citing  Fowler  v.  Hunt,  10  Johns. 
464:  Cole  V.  Jeesup,  10  N.  Y.  96. 106;  Randall  v.Wilkini* 
4  Denio,  SH:  Ford  v.  Baboock,  2  Sandf  .  618;  White 
T.Balley,8  Mass.  tn;  little  v.  Blunt,  16  Plok.808; 
Poillon  V.  Lawrence,  77  N.  T.  207;  and  dlstlnguiBh- 
Ing  Troup  v.  Smith,  20  Johns.  88. 

The  nonrealdenoe  of  the  heirs  at  law  of  a  de> 
ceased  mortgagor,  against  whom  no  personal  de- 
mand is  made,  saves  an  action  to  foreclose  m. 
mortgage  from  the  running  of  the  twenty  years* 
Statute  of  limitations.  Wballey  v.  Eklrldge,  U 
Minn.  861;  Osboma  r.  Randall,  7  Ov.  Pro.  Esp 

(N.  Y.)  a>^ 
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remlciii^  in  a  verdict  and  Judgment  in  favor 
of  the  i^uuDtiff  for  the  amount  demanded  in  the 
dedaratioD.  The  case  has  been  brought  here 
for  reriew,  the  defendant  contending  that  Uie 
eoort  committed  such  errors  of  law  as  entitles 
him  toa  reveisal  of  the  judgment  and  to  a  new 
trial 

In  addition  to  a  plea  of  nil  debet,  the  defend- 
ant filed  a  q)eeial  plea  of  wager,  in  which  it 
was  aTcrred,  in  substance,  that  on  the  last  of 
T^muij,  or  the  first  of  March,  in  the  year 
1877^  be  oontracied  with  the  firm  of  Moody  & 
JeoAtton,  brokers  and  commission  merchants 
of  the  city  of  New  York,  and  members  of  the 
Oottoo  Exchange,  to  purchase  for  him,  through 
Jbe  phdntifl,  one  of  that  firm,  "on  a  margin," 
fai  nid  Cotton  Exchange,  not  actual  cotton, 
hot  four  thousand  bales  of  "future-delivery" 
cotton,  for  May  delivery,  commonly  called 
"futures,"  which  be  did;  that  at  the  time  of  the 
nordiase  the  defendant  had  in.  the  hands  of 
Moody  &  Jemison  about  eight  thousand  dollars 
as  a  margin  to  protect  said  purchase  against 
ihicCaations  in  the  market;  that  in  the  first  few 
days  of  the  month  of  March  the  plaindff,  as  a 
member  of  the  firm  of  Moody  &  Jemison,  re- 
ported that  the  margin  was  about  exhausted 
uj  a  decline  in  the  market,  and  called  for  more 
mirgin,  which  defendant  Informed  him  he  was 
tmable  to  put  ap;  that  no  agreement  or  contract 
was  at  that  time,  or  afterwards,  made  with  the 
ilim  of  Moody  &  Jemison  to  have  the  said 
"cotton  futures"  affiled  for  his  account;  tliat 
10  report  was  afterwards  made  to  him  of  any 
aik  of  such  futures;  that  on  the  2l8t  day  of 
Jamiarv,  187&  in  the  City  of  New  York,  the 
piaintin  called  oti  nim  for  his  four  notes  for 
kxiet  which  he  alleged  the  firm  of  Moody  & 
Jemisan  had  sustained  by  carrying  said  ''cotton 
n   futures,*  which  notes  the  defendant  executed, 
tad  whidi  are  the  identical  notes  described  in 
the  dedaration;  "that  the  parehaae  or  delivery 
of  ictoal  coUon  was  never  contemplated,  either 
by  the  defendant  or  the  said  Moody  &  Jemison, 
nd  it  was  understood  between  Ihem  that  the 
iHUement  was  to  be  made  between  saidparties 
by  one  party  paying  to  the  other  the  dinerence 
between  thie  contract  price  and  the  market 
price  of  said  cotton  futures,  according  to  the 
tortnations  in  the  market;  and,  therefore,  the 
dplBnrtant  says  that  the  said  contract  was  a 
wigering  contract,  and  that  it  and  the  «dd  four 
Botes  for  the  consideration  aforesaid  are  void 
lad  of  no  force  In  law." 

A  demurrer  to  this  plea  was  sustained,  the 
defendant  takhif  his  exception  in  proper  form. 
On  the  trial  of  the  case  on  the  plea  of  nil 
debet  the  plaintiff,  to  maintain  the  Issue  upon 
^iput,  gave  in  evidence  the  four  notes  de- 
icribed  in  the  declaration,  and  the  defendant 
Mfled  u>  the  facts  set  forth  in  the  above 
^tdal  plea  of  wager.  And  this  was  all  the 
evidence  before  the  jury.  Thereupon  the  de- 
teodttit  asked  the  court  to  instruct  the  Jury  as 
follows:  "If  the  Jury  ahaU  believe  from  the 
widence  that  it  was  not  the  intention  of  either 
Pfrtytfaat  a  contract  should  be  made  1^  the 
Pjnitiff  to  buy  and  hold  the  bales  of  cotton  for 
ddfcry  to  the  defendant,  but  that  it  was  the 
Rtl  iatention  and  understanding  of  the  parties 
ustaeontract  should  be  made  which  should 
be  closed  at  a  future  day,  not  by  ddivery  of 
we  ootton  and  payment  of  purchase  price,  bat 
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by  payment  of  money  to  the  one  party  or  the 
other,  the  party  to  receive  the  same  and  the 
amount  to  be  paid  to  be  determined  upon  a 
basis  of  the  dinerence  between  the  agreed  pur- 
chase price  on  the— day  of ,  18—,  and  the 

actual  market  value  of  the  cotton  on  the  day 
when  the  contract  was  to  be  closed,  then  the 
jurv  are  instructed  that  such  a  contract  is  in- 
valid in  law  and  void^nd  that  they  must  find 
for  the  defendant."  The  court  refused  to  give 
this  instruction,  and  the  defendant  duly  ex- 
cepted. 

Although  the  notes  in  suit  are  d^ted  at  the 
City  of  New  York,  and  were  payable  at  the 
office  of  £.  S.  Jemison  &  Co.,  hi  that  city,  it 
does  not  clearly  appear  wheUier  the  original 
contract  between  Embrey  and  the  firm  of  r^Q^^, 
Moody  &  Jemison.  referred  to  in  the  special  [339j 
plea  of  wager,  ana  in  the  above  instruction, 
was  made  in  Virginia,  or  in  New  York. 
There  was,  consequently,  some  discussion  as 
to  whether  the  statute  of  Virginia  or  that  of 
New  York  should  control  the  determination 
of  the  question  as  to  the  illegality  of  that  con- 
tract The  statute  of  Vhgmia  provides  that 
"every  contract,  conveyance,  or  assurance,  of 
which  the  consideration,  or  any  part  thereof,  is 
money,  property,  or  other  thing  won  or  bet  at 
any  game,  sport,  pastime  or  wager,  or  money 
lent  or  advanced  at  the  time  of  any  gaming, 
betting  or  wagering,  to  be  used  in  being  so  bet 
or  wagered  (when  the  person  lending  or  ad- 
vancing it  Imows  that  it  is  to  be  so  used),  shall 
be  voif"  Code  of  Va.  1878,  p.  984,  §  2.  By 
the  statute  of  New  York  it  is  provided  that  "all 
wagers,  bets  or  stakes,  made  to  depend  upon 
any  race,  or  upon  any  gaming  by  lot  or  chance, 
or  upon  any  lot,  qhance,  casualtv,  or  unknown 
or  contingent  event  whatever,  shall  be  unlaw- 
ful AU  contracts  for  or  on  account  of  any 
money  or  property,  or  thinap  in  action,  so 
wagered,  bet,  or  staked,  shall  be  void."  1 
Rev.  Stal.  N.  Y.  Title  8,  art  8.  §  8,  p.  662 

Whether  the  validity  of  the  original  contract 
for  the  purchase  of  future-delivery  cotton  must 
depend  upon  the  New  York  statute  or  upon  the 
Virginia  statute,  it  is  not  important  to  deter- 
mine; for,  if  such  contract,  as  alleged,  is  a 
waging  contract,  it  is  void  under  the  law  of 
either  State.  The  plea  makes  a  case  of  money 
advanced  by  the  plaintiff's  firm  solely  for  the 
purpose  of  carrying  "cotton  futures,"  for  which 
ne  or  they  contracted,  when,  according  to  the 
averments  of  the  rejected  plea,  neither  party  [344} 
contemplated  the  purchase  or  delivery  in  fact 
of  cotton,  and  when  it  was  understood  that  any 
settlement,  in  respect  to  such  purchases,  should 
be  exclusively  upon  the  basis  of  one  party  pay- 
ing to  the  other  only  "the  difference  between 
the  contract  price  and  the  market  price  of 
said  cotton  futures,  according  to  the  fluctun- 
tioos  of  the  market"  If  this  be  not  a  water- 
ing contract,  under  the  guise  of  a  contract 
of  sale,  it  would  be  oifflcult  to  imagine 
one  that  would  be  of  that  character,  fbc 
mere  form  of  the  transaction  is  of  little  • 
consequence.  If  it  were,  the  statute  against 
wagers  could  easily  be  evaded.  The  essential 
inquiry  in  every  case  is  as  to  the  necessiiry 
effect  of  the  contract  and  the  real  intention  oi 
the  parties.  Mr.  Benjamin,  in  his  Treatise  oi> 
Sales  (Vol.  2,  6th  Am.  ed.  by  Corbin,  p.  71G. 
%  828),  after  stating  that  at  common  law  wanders 
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that  did  not  Tlolate  aoy  rule  of  public  decency 
or  morAlitT,  or  any  recognized  principle  of 

gublic  policy,  were  not  prohibited,  says:  "It 
at  already  been  shown  that  a  contract  for  the 
«ale  of  goods  to  be  delivered  at  a  filtore  day  is 
yaJid,  even  though  the  seller  has  not  the  ffoods, 
nor  any  other  means  of  getting  them  than  to 
go  into  the  market  and  buy  them."  "But  such 
a  contract/'  he  proceeds  to  say,  <*is  only  valid 
where  the  parties  really  intend  and  agree  that 
the  goods  are  to  be  delivered  to  the  seller,  aud 
the  price  to  be  pidd  by  the  buyer.  If,  under 
^ise  of  such  a  contract,  the  real  intent  be 
merely  to  speculate  in  the  rise  or  fall  of  prices, 
tand  the  goods  are  not  to  be  delivered,  but  one 
iptLTty  is  to  pay  to  the  c^bet  the  difference  be- 
tween Uie  contract  price  t^d  the  market  price 
of  the  goods  at  the  oate  fixed  for  executing  the 
contract,  then  the  whole  transaction  constitutes 
•nothing  more  than  a  wager,  and  is  null  and 
void  under  the  statute.  "^  The  statute  referred 
to  by  the  auUior  is  that  of  8  and  0  Yict.  chap. 
109,  g  18,  which  provides  "that  all  contracts 
or  agreements,  whether  t^  parol  or  in  writing, 
by  way  of  gaining  or  w^dgering,  shall  be  null 
and  void;  and  that  no  suit  shalTbe  brought  or 
maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which 
should  have  been  deposited  in  the  hands  of  any 
person,  to  abide  the  event  on  which  any  wager 
■hould  have  been  made." 
In  Irwin  v.  WiUiar.  110  U.  8.  499,  5U8,  610 
i;345]  [88:225,  229,  280],  the  general  subject  of 
wagering  contracts  was  carefully  considered, 
and  in  the  opinion,  delivered  by  Mr,  Juitiee 
Matthews,  we  expressed  approval  of  the  doc- 
trine as  announce  by  Mr.  Benjamin,  observ- 
ing that  generally,  in  this  country,  all  such 
•contracts  are  held  to  be  illegal  and  void  as 
against  public  policy.  It  was  there  said:  "It 
makes  no  difference  that  a  debt  or  wM;er  is 
made  to  assume  the  form  of  a  contract  Gamb- 
ling is  none  the  less  such  because  it  is  carried 
on  in  Uie  form  or  ffuise  of  legitimate  trade." 
Referring  to  the  deosion  in  Bountree  v.  Smith, 
108  U.  8.  289  [27: 722],  it  was  further  said:  "It 
Is  certainly  true  that  a  broker  might  negotiate 
finch  a  contract  without  being  privy  to  the 
illegal  intent  of  the  principal  parties  to  it  which 
tenders  it  void,  and  in  such  a  case,  being  inno- 
cent of  any  violation  of  law,  and  not  smns  to 
enforce  an  unlawful  contract,  has  a  meritorfous 
ground  for  the  recovery  of  compensation  for 
services  and  advances.  But  we  are  also  of  the 
opinion  that  when  the  broker  is  priYj  to  the 
unlawful  design  of  the  parties,  and  brings 
them  together  for  the  very  purpose  of  entering 
into  an  ulegal  agreement,  he  is  particepi  crim- 
inis,  and  cannot  recover  for  services  rendered 
or  losses  incurred  by  himself  on  behidf  of 
•either  in  forwarding  the  transacUon."  In  the 
present  case,  according  to  the  averments  in  the 
plea  of  wager,  the  plaintiff  was  the  broker  who 
•effected  the  purchases  of  future-delivery  cot- 
ton. He  was  privy  to  the  unlawful  dedgn  of 
the  parties;  represented  one  of  them  in  all  the 
transactions;  and  advanced  the  money  neces- 
sary to  carry,  and  for  the  express  purpose  of 
carrying,  these  cotton  "futures"  on  account  of 
the  defendant.  His  position,  therefore,  was 
not  that  of  a  person  merely  advancing  usoney 
to  or  for  one  of  the  parties  to  a  wager,  without 
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having  himself  any  direct  connection  with  the 
making  or  execution  of  the  contract  of  wager 
itsell  He  was,  in  every  sense,  partiSp§ 
eriminU. 

In  BigeUno  v.  Benedict,  70  K.  Y.  202,  208, 
the  Court  of  Appeals  of  New  York  said  that 
"where  an  opuonal  contract  for  the  sale  of 
property  is  made,  and  there  is  no  intention  on 
the  one  side  to  sell  or  deliver  the  property,  or 
on  the  other  to  buy  or  take  it,  but  merely  that 
the  difference  should  be  paid  according  to  the 
fluctuation  in  market  values,  the  contract  would 
be  a  wager  within  the  statute."  In  Story  v. 
Sahmen,  71  N.  7.  420,  422,  which  was  an  ac- 
tion upon  a  written  contract  for  an  option  to 
buy  or  sell  certain  shares  of  stock,  and  the  de- 
fense was  that  it  was  illegal  and  void  under 
the  statute  of  New  York  against  gaming,  the 
court  said:  "If  it  had  been  snown  that  neither 


have  been  illegal."  The  same  principle  was 
announced  in  Kino$bury  v.  Kirtoan.  77  N.  Y. 
612.  There  are  many  other  authorities  to  the 
same  effect,  but  in  view  of  our  decision  in 
Irtoin  V.  Williar,  with  which  we  are  entirely 
satisfied,  it  is  not  necessary  to  cite  them. 

The  plaintiff  relies  upon  Brawn  v.  Speyen, 
20  Gratt.  296,  as  expresdng  a  different  view  of 
this  question.  But  we  do  not  so  understand 
that  case.  The  Supreme  Court  of  Appeals  of 
Virginia  did  not  there  indicate  its  opinion  as 
to  the  validly  of  a  contract  for  the  purchasa 
of  "f  utures,''^the  settlement  in  respect  to  which 
was  to  be  upon  the  basis  of  naying  simply  the 
difference,  according  to  the  fluctuations  in  the 
market,  between  the  contract  price  and  the 
market  price. 

It  is  contended  that  this  is  not  an  action  upon 
the  original  contract,  but  upon  the  notes  exe- 
cuted by  Embrey  after  the  business  tranncted 
for  him  by  Moody  &  Jemison  was  closed,  and 
with  full  knowledge,  upon  his  part,  of  all  the 
facts.  In  such  a  case,  it  is  mpei^  the  prin- 
ciples announced  in  Irwin  v.  WuUar  cannot  be 
applied.  This  argument  concedes,  at  least  for 
the  purposes  of  the  present  case,  thai,  as  the 
law,  for  the  protection  of  the  public,  and  in 
the  interest  of  sood  morals,  declares  a  wager- 
ing contract  to  Be  void,  the  plaintiff  could  not 
muntain  an  action  for  the  moneys  advanced  in 
execution  of  the  original  contract  to  carry  theeo 
"futures."  And  yet  it  is  insisted  that  he  ought 
to  have  Judgment  on  the  notes  in  suit,  althoi^ 
it  appears  Uiey  have  no  other  consideration 
than  the  moneys  so  advanced.  A  Judgment 
upon  the  notes  would,  in  effect,  be  one  for  the 
amount  claimed  by  the  plaintiff,  under  the  or- 
iginal contract,  at  the  time  he  demanded  their 
execution  by  the  defendant.  Indeed,  it  hu  [341' 
been  held  that  a  note  could  not  of  itself  dis- 
charge the  original  cause  of  action,  unless,  by 
express  or  special  agreement,  it  was  received 
as  payment.  Sfuehy  v.  MandevHU,  10  U.  8.  8 
Cranch.  258,  264  [8:2151;  P^ter  v.  BeoeHp,  85 
U.  8. 10  Pet  582,  568  [9: 5221;  The  KimbaU,  70 
U.  8.  8  Wall.  87,  46  [18:50,  54]. 

While  there  are  authorities  that  seem  to  sup- 
port the  position  taken  by  the  defendant  in 
error,  we  ara  of  opinion  that,  upon  principle, 
the  original  payee  cannot  maintain  an  action 
on  a  note  the  consideration  of  which  is  money 
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•dTtnoed  by  bim  upon  or  in  execution  of  a 
cootnet  of  w^sei.  be  being  a  party  to  tbat 
coBtTMC,  or  baViDg  directly  participated  in  tbe 
naking  of  ft  in  tbe  name  ox  or  on  bebalf  of 
one  of  tbe  paitiea. 

In  SUen  r.  LaMep,  6  T.  R  61,  it  appeared 
fkat  tbe  defendant  wai  engaged  in  stock-Job- 
Uag  tianaactiona  witb  different  persons,  in 
whicb  one  Wilson  was  employed  as  bis  broker, 
tad  bad  p^d  tbe  "differences"  for  bim.  A 
diqnte  barinff  arisen  as  to  tbeir  amount,  tbe 
■stier  was  referred  to  tbe  plaJotiff  and  otbers, 
wbo  awarded  a  certain  sum  as  due  from  tbe 
defendant  For  a  part  of  tbat  sum  tbe  broker 
drew  a  bin  on  tbe  defendant^  and  after  it  bad 
been  accepted  indorKd  it  to  tbe  plaintiff. 
Lord  Eenyon  said:  "If  tbe  plaintiff  nad  lent 
thii  moner  to  tbe  defendant  to  pay  the  differ- 
coott,  and  bad  afterwards  receiyed  tbe  bill  in 
qoeftioo  for  tbat  sum,  tben.  according  to  tbe 
priDdple  announced  in  POne  y.  Hannay,  8  T. 
K.418,  lie  migbt  baye  recoyered.  But  bere 
file  bin  on  wbicb  tbe  action  was  brought  was 
dren  for  these  yexy  differences;  and  tnerefore 
Wi&Rm  himself  could  not  baye  enforced  pay- 
meat  of  it  Tben  tbe  security  was  indorsed 
orer  to  the  plaintiff,  he  knowing  of  the  illegal- 
itjof  the  contract  between  Wilson  and  tbe  de- 
fendant; for  be  was  the  arbitrator  to  setUe 
their  accounts;  and  under  such  circumstances 
becannol  be  permitted  torecoyer  on  tbe  bill  in 
acoortof  law." 

In  Amcrff  y.  M0rff^oeather,  2  Bam.  ft  C.  678, 
(nd,  which  was  an  action  of  debt  on  bond,  con- 
ditiooed  for  tbe  payment  of  money  by  install- 
oieoti,  tbe  plea  in  substance  was  that  the  bond 
Wtt  given  in  place  of  a  promissoiy  note  preyi- 
oulyexecotea  in  payment  for  moneys  adyanced 
q    bf  an  agent  of  tbe  obligor  in  dischiaige  of  dif- 
femces  arisinjg  upon  contracts  for  buying  and 
■IttDg  shares  m  tbe  public  stocks,  against  tbe 
tern  of  the  statute;  the  plaintiff  baying  knowl- 
cdn,  when  be  reocdyed  the  bond,  that  the  note 
baa  been  made  by  tbe  defendant  on  the  occa- 
Bon  and  for  tbe  purpose  stated.  AbboU,  aJl, 
ate  obserying  tba{  there  was  no  period  of 
time  when  the  plaintiff  could  baye  niaintained 
•n  action  upon  tbe  note,  said:  "We  are  all  of 
opfaiioQ  that  as  it  appears  upon  the  plea  that 
tbebood  was  giyen  ss  a  substitute  for  a  note 
wMch  was  taken  by  tbe  plabitiffs  subject  to  an 
laibmity  of  title  of  which  they  had  full  notice 
before  the  bond  was  taken,  tne  latter  instru- 
5«i  li  yoid.    In  FUher  y.  BridgeB,  8  El.  & 
BL  643. 649,  whicb  was  an  action  upon  a  coy- 
CDttt  m  a  deed  to  pay  a  certain  sum,  and 
whicb  coyeoant  was  giyen  as  security  for  pay- 
Bent  of  a  part  of  tbe  purchase  money  of  reu 
otate  aold  by  tbe  plaintiff  to  tbe  defendant,  to 
Oebf  the  laUer  disposed  of  by  lottery,  as  the 
pbiDdff  knew,  the  court  said:  "It  is  clear  that 
tbe  covenant  was  giyen  for  the  payment  of  the 
porebaae  money.    It  springs  from  and  Is  the 
aeatme  of  the  illegal  agreement,  and  as  the 
law  woold  not  enforce  the  original  illegal  con- 
tact, ao  neither  win  it  allow  tbe  pities  to  en- 
wwe  a  aecority  for  the  purchase  money,  which, 
bv  tbe  original   bargain,  was   tainted   with 
Sff^Mty."  See,  also,  Fariera  y.  QabeU,  89  Pa. 
2;Gn«tt«y.  Afora,  112  Pa.  028  TO  Cent  Rep. 
»ll  ^^  ▼.  BaXdwin.  88  N.  J.  Bq.  219. 227; 
waia^ftdsi  y.  NaL  Bank  cf  Augusta,  71  Ga. 
40D;  Tm^y  y.  JPboU,  95  lU.  100;  Budo{f  y. 
Ul  U.  8.  U.  8..  Book  88. 


Winten,  7  Keb.  126;  Law^  r,  DOlfntm,  00 
Wis.  197;5.  a  18  N.  W.  Rep.  4. 

Assuming  tbe  ayerments  of  tbe  plea  of  wager 
to  be  true,  ft  is  dear  tbat  tbe  plabitiff  could 
notrecoyer  upon  the  original  agreement  with- 
out disclosing  tbe  fact  tbat  it  was  one  tiiat 
could  not  be  enforced  or  made  tbe  baais  of  a 
judgment  He  cannot  be  permitted  to  with- 
draw attention  from  this  feature  of  tbe  trans- 
action by  tbe  deyioe  of  obtaining  notes  for  tlM 
amount  claimed  under  tbat  illegal  agreement ; 
for  they  are  not  founded  on  any  new  or  inde* 
pendent  consideration,  but  are  only  written 
promises  to  pay  that  which  tbe  obligor  bad 
yerbaUy  agreiBd  to  pay.  They  do  not,  in  any 
Just  sense,  constitute  a  distinct  or  collateral 
contract  based  upon  a  yalld  consideration. 
Nor  do  they  represent  anything  of  yalue,  in 
the  hands  of  the  defendant,  which,  in  good  [340] 
con8cienoe,belonffs  to  tbe  plaintiff  or  to  bis  flrm. 
Although  the  burden  of  proof  Is  on  tbe  obligor 
to6how  the  real  consideration,  tbe  execution 
of  the  notes  could  not  obliterate  tbe  substan- 
tiye  fact  tbat  they  grew  immediately  out  of, 
and  are  directly  connected  witb,  a  wagerins 
contract  They  must,  therefore,  be  regarded 
as  tainted  witb  the  illegality  of  tbat  contract, 
the  benefits  of  which  tbe  plaintiff  seeks  to 
obtabi  by  this  suit  That  the  defendant  exe- 
cuted the  notes  witb  full  knowledge  of  all  the 
facts  is  of  no  moment  Tbe  defense  be  makes 
is  not  allowed  for  bis  sake,  but  to  maintain  tbe 
policy  of  tbe  law.  CmM  y.  HaU,  74  U.  8.  7 
Wall  642.  568  [19:  24^  248.1 

We  are  of  opinion  that  the  special  plea  of 
waser  presented  a  good  defense  to  tbe  action, 
ana  ought  not  to  baye  been  rejected;  also,  that 
the  instruction  asked  by  tbe  oefendant  should 
baye  been  giyen. 

The  case  presents  another  question  which  it 
is  necessary  to  consider.  Tne  defendant  in 
one  of  his  pleas  alleged  tbat  the  plaintiff's  cause 
of  action  old  not  accrue  within  flye  years  next 
before  tbe  commencement  of  suit  That  is 
the  time  within  which,  by  the  general  Statute 
of  Limitations  of  Virgima,  acuons  like  the 
present  one  must  be  brou^t  Ya.  Code, 
1878,  p.  999,  ^8  and  14.  To  this  plea  the 
plaintiff  replied,  specially,  tbat  he  ousbt  not  to 
be  bound  by  anything  therein  dUesna,  because 
when  tbe  seyeral  causes  of  action  in  the  decla- 
ration mentioned,  and  each  of  them,  accrued 
to  him,  the  defendant  "  bad  before  resided  in 
the  State  of  Virginia,"  and  by  departing  with- 
out the  same  obstructed  bim  in  the  prosecution 
of  bis  seyeral  causes  of  action,  for  seyeral,  to 
wit,  two  or  more  years  next  after  the  same 
accrued  as  aforesaid;  that  the  time  such  ob- 
struction continued  is  not  to  be  computed  as 
any  piut  of  the  period  within  which  his  causes 
of  action,  and  each  of  them,  ought  to  baye 
been  prosecuted;  and  that,  excluding  such 
time,  the  plaintiff  brought  this  action  within 
fiye  years  next  after  the  accruing  of  bis  seyeral 
causes  of  action.  This  replicaUon  was  based 
upon  the  following  proyision  in  the  Virginia 
Statute  of  Limitations:  "Where  any  such 
right  as  is  mentioned  in  this  chapter  shall  accrue  [350] 
against  a  person  who  had  before  resided  in  this 
State,  if  such  person  shall,  by  departing  witb 
out  the  same,  or  by  absconding  or  concealing 
himself,  or  by  any  other  indirect  ways  or 
means,  obstruct  the  prosecution  of  such  right, 
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the  time  that  such  obstruction  may  have  con- 
tinued shall  not  be  computed  as  any  part  of  the 
time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted.  But  this  sec- 
tion shall  not  avail  against  any  other  person 
than  him  so  obstructed,  notwithstanding  an- 
other might  have  been  jointly  sued  with  him 
if  there  had  been  no  such  obstruction.  And 
upon  a  contract  which  was  made  and  was  to 
be  performed  in  another  State  or  country,  b^  a 
person  who  then  resided  therein,  no  action 
shall  be  maintained  after  the  right  of  action 
thereon  is  barred  by  the  laws  of  such  State  or 
country."  Code  of  Va.  1878,  p.  1002,  chap. 
146,  g  20.  The  defendant  rejoined  that  the 
plaintiff  ought  not,  by  reason  of  anything  in 
the  replication  alleged,  to  have  and  maintain 
his  action,  because  oy  hia  removal  from  the 
State  of  Virginia  and  departing  without  the 
same,  as  alleged,  he  did  not  obstruct  the  plaintiff 
in  the  prosecution  of  his  suit  upon  the  alleged 
causes  of  action  in  the  declaration  mentioned, 
because  such  removal  occurred  in  the  year 
1869,  a  long  time  before  any  of  the  alleged 
causes  of  a&on  existed  or  accrued,  and  that, 
when  said  causes  of  action  accrued  to  tb^ 

glaintiff,  the  defendant  was,  and  still  considett 
imself,  a  citizen  of  the  State  of  Louisiana. 
Upon  plaintiff's  motion,  the  rejoinder  of  tba 
defendant  was  rejected  upon  the  ground  that 
the  above  section  excepted  from  the  general 
Act  of  limitation  a  case  in  which  the  cause  of 
action  accrued  against  a  person  previously,  no 
matter  how  long  before,  residing  in  Virginia, 
although  he  may  have  Icit  the  State  before  the 
contract  sued  upon  was  made,  and,  therefore, 
before  any  cause  of  action  thereon  accrued. 
This  construction  of  the  statute  was  supposed 
to  be  required  by  the  decision  in  Fiadin  v. 
Carrington,  81  Gratt  219.  We  are  satisfied, 
upon  a  careful  examination  of  that  case,  that  it 
was  misinterpreted  by  the  learned  District 
Judge  who  presided  at  the  trial  below.  That 
was  an  action  of  assumpsit  to  recover  the 
amount  of  a  note  dated  April  1, 1865.  The 
defendant  Carrington  pleaded  the  Statute  of 
[351]  Limitations.  The  plidntiff  replied  that  he 
ought  not  to  be  bound  by  reason  of  anyUiing 
in  that  plea  alleged,  because  "  on  the  first  day 
of  Apru,  1865,  when  the  eaid  eewral  promieeB 
and  undertakingi  in  the  piaintiff'i  declaration 
mentioned  were  tnade  and  entered  inio^  and  pre- 
vious thereto,  the  defendant  was  and  had  been 
a  resident  of  the  Slate  of  Virginia,  and  that 
qftertoarde,  to  wit,  on  or  before  the  15th  day 
of  November,  1866,  the  said  defendant 
departed  without  the  State,  and  thereafter 
resided  in  the  State  of  Maryland,  and  there- 
by the  said  defendant  obstructed  the  said 
6.  F.  Ficklin,  deceased,  in  his  lifetime,  and 
the  plaintiff  since  his  death,  in  the  prosecution 
of  his  suit  upon  the  said  several  promises  and 
undertakings,  until  the  18th  day  of  June,  1874, 
when  this  suit  was  instituted."  The  defendant 
replied,  specially,  that  by  his  removal  he  had 
not  obstructed,  etc.  The  court  held  that  tlie 
removal  of  the  defendant,  a$  Hated  in  the  re- 
pUeation,  did,  within  the  meaning  of  the  stat- 
ute, obstruct  the  bringing  of  the  ^t,  and,  con- 
sequently, the  time  subsequent  to  such  removal 
was  not  to  be  counted  in  his  favor.  It  also 
held  that  the  above  statute,  although  somewhat 
different  In  its  phraseology  and  structure  from 
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previous  enactments,  made  no  substantial 
change  in  the  previous  statutes,  one  of  which 
(that  of  1819, 1  Rev.  Code  of  Va.  p.  491,  §  14} 
provided  that  '*if  any  defendant  shall  abscona 
or  conceal  himself,  or  by  removal  out  of  the 
country  or  the  county  where  he  resides  when 
the  cause  qf  action  accrued^  or  by  any  other  in- 
direct ways  or  means,  defeat  or  ol)struct  the 
plaintiff,  ihen  the  defendant  shall  not  be  ad- 
mitted to  plead  the  Statute  of  Limitations.'* 

•We  are  of  opinion  that  the  defendant's  re- 
Joinder  to  the  plaintiff's  replication  to  the  plea 
of  limitations  was  improperly  rejected.  It 
shows  upon  its  face  that  the  defendant's  re- 
moval from  Virginia  occurred  nearly  twenty 
years  before  the  contract  in  question  was  made, 
and  that  when  the  plaintiff's  cause  of  action 
accrued  he  was  not  a  citizen  or  resident  of  Vir- 
ginia, but  of  Louisiana.  The  statutory  pro- 
vision upon  which  the  plaintiff  based  his  rep- 
lication has  no  application  to  this  case,  if,  as 
shown  by  the  rejoinder,  the  defendant  removed 
from  Vur^nia  before  he  made  any  contract 
with  the  plaintiff.  We  cannot  suppose  that  his 
removal  from  that  State,  nineteen  years  before 
that  contract  was  made,  can  be  regarded,  under 
the  statute  of  Virginia,  as  an  obstruction  to  the 
plaintiff's  prosecution  of  his  action.  The  stat- 
ute, so  far  as  it  relates  to  obstructions  caused 
by  a  defendant  having  departed  from  the  Sttite, 
means  that,  being  a  resident  of  Virginia  when 
the  cause  of  action  accrues  against  him,  and 
being  then  suable  in  that  State,  the  defendant 
shall  not,  in  computing  the  time  in  which  he 
must  be  sued,  have  the  benefit  of  any  absence 
caused  by  his  departure  after  such  right  of  ac- 
tion accrued,  ana  before  the  expiration  of  the 
period  limited  for  the  bringing  of  suit.  The 
plaintiff  was  at  liberty  to  sue  Uie  defendant 
wherever  he  could  find  him.  Having  elected 
to  sue  him  in  Virginia,  the  courts  sitting  there 
must  give  effect  to  the  limitation  prescribed  by 
her  law.  without  any  saving  in  favor  of  the 
plaintiff  on  account  of  the  defendant's  removal 
prior  to  ttie  making  of  any  contract  whatever 
with  the  plaintiff. 

The  judgment  is  reversed,  with  directions  to 
grant  a  new  trial,  and  for  farther  proeesdings 
in  conformity  with  this  opinion^ 


WILLIAM  8.    MELLEN.  Trustee,  vr    4U, 

Appts., 

V, 

THB   MOLINE   MALLEABLE   IRON 
WORKS  BT 


(Bee  8.  C  Beporter*B  ed.  m-en.) 

Insolvent  eorporaiion^-propertp  a  trust  Jimd^ 
Act  of  March  3,  1876-~action  to  sulffeet  prop- 
ertu  to  debts  and  to  remove  a  Hen — decree  noi 
collaterally  assailed^mmediate  sals  irregU" 
tarity—notice  to  appear  and  ptead^-^purehasiF 
pendente  lite. 

L  When  a  oorporatlon  beoomes  Insolvent,  it  is  eo 
far  oiviUy  dead  that  its  property  may  be  admin- 
Istered  as  a  trust  fund  for  the  benefit  of  its  stock* 
bolden  and  credlton. 

t.  Acourtof  equitj,  at  the  inttanoe  of  the  proper 
parttes,  will  then  make  those  funds  trust  f uoda» 
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vUch^lB  otiicr  <tfroiiiiistaiioes, ave  at  muoh  the 
itaolnle  piopertj  of  the  oorponitloii  as  aoj 
nan^  jHvperty  tihJa. 

1  Antt  a«ainataii  faisohrent  oorpoTatlon  to aab- 
jeetltBiiropertytotiie  payment  of  Ita  debta  and 
tD  mnove  A  Hen  on  It  created  hj  A  trust  deed  and 
cfasttel  mortgage  la  one  within  the  Act  of  Maioh 
tVBL 

L  Whether  the  antt  to  remove  such  Hen  oould  be 
brought  before  plaintiff  had  exhausted  hla  legal 
leoiedlei  bj  judgment  and  execution  was  one  of 
tfaegneBtioos  neoeanry  to  be  determined  in  the 
luttand  any  error  In  dedding  It  would  not  an- 
thorteefeo  the  aame  court,  in  an  original^  Inde- 
peodeot  salt»  to  treat  the  decree  as  void. 

i  If  the  eonrt  erroneously  ruled  upon  any  such 
queathm  its  decree  oould  not  for  that  reason  be 
Mailed  in  a  collateral  proceeding  as  void  for 
want  of  jurisdiction.  An  adjudication  that  a 
pKticQlar  case  is  of  equitable  cognisance,  cannot 
bediitiirbedby  an  original  suit.  Such  sdjudica- 
tkn  is  not  void,  even  if  erroneous. 

1  Whether  the  condition  of  the  property  was 
mtk  88  to  require,  for  the  protection  of  the  par- 
tis, that  It  be  sold,  was  a  nuitter  for  the  court, 
hi  its  discretion,  to  determine.  If  the  drcum- 
ituioes  jostifted  immediate  action,  the  couit  had 
power  to  order  a  sale  in  advance  of  a  final  decree. 

T.  If  the  sale  was  ixregniar,  by  reason  of  its  being 
ordered  and  made  before  a  defendant  was  diraot- 
ed  to  appear  and  plead,  answer  or  demur,  that 
docs  not  alfeot  the  jurisdiction  of  the  court  to 
lenderailnal  decree  In  respect  to  his  interest  in 
thepropeilj. 

i  Ibe  proceedings  conformed  to  the  Act  «f  March 
i»lBS,  where,  before  the  final  decree  was  ren- 
doed,  such  defendant  had  been  aerved  with  a 
MP7  of  the  several  orders  requiring  him  to  ap- 
fev  tod  plead,  answer  and  demur,  to  the  origi- 
■al  and  supplemental  bills  and  tothecroes  bill, 
■od  wasin  default  in  respect  to  each  order. 

1  A  porcfaaser  pendente  Ute  cannot  reUtigate,  in 
taofiglsal.  Independent  suit,  the  nmtters  deter- 
Bhied  in  thesuit  to  which  hto  vendor  was  a  party. 
[No.  250.] 

Argva  April  16,  18S9.    Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  the  United  States  for  the  Northern  Dis- 
trirc  of  DliDois.  sastaiDiog  a  plea  in  bar  to  a  suit 
trooght  by  the  appellants  and  dismissing  their 
bill  of  complaint  for  want  of  equity,  the  suit 
bang  hronght  for  the  foredosure  of  a  trust 
deed  aod  chattel  mort^zrage,  the  sale  of  the  prop- 
«TtT,  aod  the  disposition  of  the  proceeds  ac- 
curding  (o  the  fightf  of  the  parties  in  interest 
^frmei, 

^tement  by  Mr,  Justice  Harlans 
TUsis  an  appeal  from  a  final  decree  sustain- 
^  plea  m  bar  to  a  suit  brouffbt  by  the  ap- 
Pwrts,  and  dismissing  their  bm  of  complaint 
tor  want  of  eqoi^. 

Od  tbe  23d  of  June,  1888,  the  Mcline  MaUe- 
uie  IroD  Works,  an  Illinois  corporation  doing 
^tt»»  at  Moline,  in  that  State,  executed  a 
^,  which  was  duly  acknowledged  and  re- 
ccrded,  conveying  to  Charles  F.  Hemenway 
sBTOil  k)U  or  parcels  of  land  in  that  city. 
|**cj«ed  recites  that  S.  W.  Wheelock  and  A. 
*^  2!*"*  ^^  ^^*®^  induced  by  the  grantor, 
f™^  ^  D€ed  of  money  to  carry  on  its 
*"*»•,  to  guarantee,  by  indorsing,  its  com- 
jowjl  p^)er  to  the  extent  of  $49,000  (of  which 
fv,SOO  was  then  outstanding  and  unpaid),  by 
ItlCg, 


the  promise  to  protect  the  same  by  a  lien  on 
those  premises;  and  that  Gkorge  U.  Hill,  of 
Ohio,  and  the  J.  S.  Eeator  Lumber  Ck)mpany 
had  been  induced  by  it  to  guarantee,  in  the 
same  way,  other  of  its  commercial  paper,  the 
former  to  the  extent  of  $20,000,  and  the  latter 
to  the  extent  of  $1,000.  It  also  recites  that  the 
grantor  had  agreed  with  each  of  the  guaran- 
tors  to  meet  said  paper  as  it  fell  due,  so  that 
neither  of  them  should  be  subjected  to  any  lia- 
bility, loss,  cost,  damage,  or  expense  by  reason 
of  having  severally  made  such  guaranties  or 
indorsements.  The  conveyance  to  Hemenway 
was  in  trust  to  secure  and  protect  said  guaran- 
tors, respectively,  against  all  liability  arising 
from  such  indorsements,  with  power  in  the 
trustee,  upon  the  request  of  either  guarantor, 
or  of  his  legal  representatives — ^if .  at  the  time 
of  such  request,  ttiere  existed  any  liability  upon 
the  part  of  the  person  so  requesting —  to  f  ore> 
close  the  deed  and  sell  and  convey  we  property 
and,  out  of  the  proceeds,  after  paving  the  ex- 
penses of  foreclosure  and  sale  ana  reasonable 
solicitors'  fees,  to  pay  the  guarantors  all  costs, 
damages  and  expenses  to  which  thevmay  have 
been  subjected;  ^'it  being  the  intention  that  the 
property  conycyed  hereby  shall  be  understood 
to  be  for  and  fl^all  stand  for  security  to  each  of 
the  parties  aforesaid,  viz. :  Wheelock,  Carson, 
Hill,  and  E^tor  Lumber  Company,  alike  in 
proportion  to  the  ultimate  liability  to  which 
each  may  be  subjected;  and  that  they  shall  re- 
ceive the  benefit  and  protection  'pro  rtUa,  ac- 
cording to  the  extent  of  their  lability  and  in 
propomon  thereto." 

As  part  of  the  same  transaction,  the  Moline 
Malleable  Iron  Works  executed  its  chattel  mort- 
gage, which  was  duly  acknowledged  and  re- 
conied,  conveying  to  Hemenway,  upon  like 
trusts  and  conditions,  certain  personal  property 
in  Illinois,  consisting,  in  part,  of  malleable 
iron,  manufactured  and  in  process  of  manuf ao- 
ture  by  the  grantor. 

The  Moline  Malleable  Iron  Works  made  de- 
fault in  the  payment  of  the  notes,  and  in  the 
performance  of  its  obligations  as  set  forth  in 
tiie  trust  deed  and  chattel  mortgage. 

On  the  12th  of  April,  1884,  George  H.  Hill 
sold  and  conveyed  his  entire  interest  in  the  trust 
deed  and  chattel  mortgage,  and  in  the  said  in- 
debtedness of  $20,000,  to  th^  appellant  Mellen, 
in  trust  for  the  sole  use  and  benefit  of  the  ap- 
pellant Sophia  H.  Boyd. 

The  present  suit  was  commenced  by  an  orig- 
inal bin  exhibited.  May  5,  1884,  by  said  Mellen 
and  Boyd,  citizens  of  Ohio,  against  the  Moline 
Malleable  Iron  Works,  Hemenway,  Wheelock, 
Stephen  T.  Walker,  Carson,  and  Jeremiah  S. 
Keator  and  Ben.  C.  Eeator,  late  partners  as  J. 
S.  Eeator  &  Son,  all  citizens  of  Illinois.  The 
bill  shows  tiiat  HiU  was  compelled  to  pay  and 
did  pay  off  the  debt  of  $20,000,  with  the  inter- 
est accruing  on  the  several  notes  aggregating 
that  sum. 

It  states  that  in  a  suit  in  equity,  instituted  in 
the  Circuit  Court  of  the  United  States  for  the 
Korthem  District  of  Dlinois,  on  the  2d  day  of 
July,  1888,  by  the  National  Furnace  Company., 
a  corporation  of  Wisconsin,  in  behalf  of  itself 
and  other  general,  unsecured  creditors  of  the 
Moline  Malleable  Iron  Works  against  the  last 
named  corporation,  George  H.  Hill,  and  others, 
the  said  trust  deed  and  chattel  mortgage  were 
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asaafled  ai  null  and  fold,  88  against  Uieeoneral  The  relief  aought  in  the  present  suit,  by 

creditors  of  the  Moline  Malleable  Iron  works,  original  bill,  was  Bie  foreclosuie  of  said  trust 

upon  the  following  grounds:  deed  and  chattel  mortirage,  the  sale  of  the  prop- 

" J»w<.  Because  they  constitute  a  partial  a.-  SSlin"St»  rtf»  ttf^f  "th^rJSirSS^hJtS; 

■Igiiineiit  for  the  bendt  of  creditors'^  which  S2^§«n  S^SL^f  JS.  J^  *i?JJ.^3^ 

«3d  corporation  seeks  to  prefer  the  ihdorsers  £!h^iJ^  JS.^tS.^~  M^Sft-SSSfllS^ 

itS«1.S,S^lbl^h''iifSt^  SdCl'd^t^^^fofA-iSS^F^SS 

lr^i;..S"l."S?Sftd"b^S4fi  fflS!  »^  ^^cUne  MaaeaUe  Iron  Work,.  18 

fej"  mSSr*^  '"^" ^"^  "^^  "'  ^  ThedSendantsStilliiiaii  W.  Wheelodt.  A. 

not  punx^  to  pntUie  s^  asslOTee  to  posses-  thiS  suit    A«  the  oonectness  of  the  decree  be- 

■ion  of  saM proper^,  and  the «dd asdgnee  has  j„^ deMndBentbdyMBpSi  tto  suffl^^ ^ 

S^^^'f^r^ttSl^efl^of^c^.^'^  n:;^^^°«  ^^  ^  *^  *^V^I?  "" 

it  JiKitSded  to  ffle  suKnd^dlstribuS  SS?MS?n"??tS!i^  f^^'t^^^Z 

the  said  aadgned  property  under  the  provisions  §J45"M%?/«^%!?^iSfiSSL2ln^ 

^  sSSSTh}^  ^  nude^and  pre.  ^^^^^^^^i^^^^^ 

"TUri.  That  the  two  asslgnnumts  consU-  ?!|?,'^U' th^SiH^^iS^^  S£™;^rfe,f 

Tx^"^  Sisjr"  *'r^'  r^  *••  S?^^'ni^w*'iShaif^^^te?f^x 

«OTrfUinSd^rpoMti«m!'^usethe^d  exhibited  its  ot^inalWU  of  complaint  in  this 

aS  jS^S^S^SS^Ttte^ulSd  ^  8tillm«.  W.  Whedock.  George  H.  Hill.  AiS 

ord&^^  of  busi^  to  the  same  extent  ""Vn  te?^„^"w»iv;?  wSS?'/  ^S 

and  in  Qie  same  manner  aa  the  same  were  used  ?•  HID.  Stephen  T.  Walker,  WalterJ.  Bntri- 

^  the  sald^BO?poraUon  before  the  execution  ?^ew^i^ting.^S?thM^^sra 

[3661         "'^^*'^uS*i£?ttid documente  oper-  N?i'S^  ^^S^^^V"*  *  <^iP'  "^ 

^        ^      ate,  andwS^ designed  tooperate,tohlnder^d  ^^^JI^S^J'^^HS^^^.^^^lJ^ 

Mv  the  creditOM  of  the  Mid  kollne  MaUe-  S?  HP*  '''''?J*fu      .iV*"2?j?^r*'i*'lH?^ 

ablelron  Worta  in  the  collection  of  their  debtt  ^Z^^ftfl^  i^^i«nt*Z^  ^„SSh^SS2 

"M/th.  Because,  as  against  the  fair  and  morteagett  wasinsolvwit  andltolndebtedneM 

«.-^«i,nS^TViIr  .XT^J^L«!^   .kZ  was  largely  in  excess  of  its  capital  stock,  and 


honest  creditors  of  the  said  corporation,  the  Z.f  ^SS^^^mIA^  \.^  ««.nfi,i  i« 

preference  sought  to  be  given  to  ^e  saici  Hill  S"*  "*  ^"^  u,  °r^"  '^  "f^  .  .J^ 

ud  the  said  Oanon.  two  of  the  directors  of  the  ^J'!;t^*^J^^^S«(^A*^^ 

■aid  corporation,  is  null  and  void.  «"<*.  conyeyances  were  fraudulent  and  void  ■■ 

"SiSSi.  Fm  iiyers  other  n^ns  your  or*  K«l"«»  <^"'*"' *»' ."'A?^^?!  ^y^'^'A? ~" 


SX^  void  "             *          corporauon.  are  ^  ™  ;^  iVt  the  said  trust  deed  and  chattel 

*  mortgafi:e  might  be  held  and  adjudged  fraudu- 

The  object  of  that  suit,  as  the  bill  in  the  pres-  lent  and  void  as  against  said  National  Furnace 

ent  case  avers,  was  to  obtain  a  decree  dissoly-  Company  and  credilors  of  said  Moline  Malle- 

ing  the  Moline  Malleable  Iron  Works  as  a  cor-  able  iron  Works;  to  which  said  bill  these  de- 

poration,  closing  up  its  business,  ascertsining  fendants  put  In  their  several  answers,  and  said 

the  amount,  as  well  of  its  assets  applicable  to  Moline  Malleable  Iron  Works,  Henry  H.  Hill, 

thepaym^it  of  debts,  as  the  extent  to  which  and  Stephen  T.  Walker  interpose  their  several 

its  dEbectors  and  officers  were  liable  to  creditors,  demurrers;   that  after  exhibiting  said  bill  of 

and  adjudging  that  the  said  conveyances  exe-  complaint,  to  wit,  on  the  first  day  of  August, 

cuted  by  that  cor^ration  were  fraudulent  and  1888,  upon  the  application  of  said  Nationu 

void  as  to  the  National  Furnace  Company  and  Furnace  Company,  for  the  preservation  of  the 

other  creditors.  property  of  the  said  corporation  pending  the 

It  is  further  alleged  that  the  debt  of  the  last  said  suit,  and  for  the  benefit  of  all  parties  in- 
named  corporation  was  not,  nor  was  any  part  terested  therein  and  in  the  proceeds  thereof 
of  it,  due  when  it  brought  said  suit,  and  was  not  this  honorable  court  entered  an  order  in  said 
secured  by  any  abtacnment  or  other  process  cause,  as  appears  of  record  in  this  court,  ap- 
against  the  property  of  the  debtor  corporation;  pointing  one  Robert  £.  Jenkins  receiver  of  the 
that  it  had  not  exhausted  its  legal  remedies  for  said  Moline  Malleable  Iron  Works,  and  of  its 
the  collection  of  its  debt,  and  had  no  lien  or  property,  and  directing  him  to  take  and  hold 
claim  to  the  property  covered  by  said  trust  deed  possession  thereof  under  the  orders  of  this  hon- 
or mortgage;  and,  consequently,  that  the  court  orable  court,  and  directing  the  said  Moline 
could  not  and  did  not  acquire  Jurisdiction  to  Malleable  Iron  Works  to  transfer  and  conT^ 
make  anv  valid  decree  i^ectingthe  interest  to  said  receiver  its  entire  property,  both  real  and 
of  said  Hill.  personal,  and  to  deliver  up  to  said  receiver  lbs 
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ponewloii  theieof;  and  that  thereupon  the  said 
Uoline  Malleable  fron  Works  did  transfer,  con- 
T^,  and  deliver  up  to  said  receiver  its  property 
ana  the  pocacooioD  thereof,  and  said  receiver 
did  enter  into  and  take  possession  thereof. 

''That  thereafter  and  long  prior  to  the  time 
when  said  George  EL  Hill  sola  and  conveyed  to 
laid  complainant  Mellen  his  interest  in  said 
trust  deea  and  mortgage,  to  wit,  on  the  28th 
day  of  November,  lw8,  the  defendant  Stillman 
Wi  Wheelock,  by  leave  of  this  honorable  court, 
filed  ld»  cross  bill  of  complaint  in  the  aforesaid 
caoi^  made  parties  defendant  to  said  cross  bill 
fdd  lIoBne  Malleable  Iron  Works,  the  National 
Fomaoe  Company.  George  H.  Ilill,  Charles  F. 
Hemenwmy,  and  said  Carson,  and  therein  staled, 
among  other  things,  that  in  the  year  1880  the  said 
Medina  Midleable  Iron  Works  requested  that  he 
and  the  said  Carson  should  become  euarantors 
for  it  upon  its  commercial  paper,  ana  promised 
to  gire  them  security  from  any  liability  to  loss 
bj  reason  thereof  by  liens  on  its  property,  and 
that  at  this  request  and  in  reliance  upon  Uiis 
promise  they  became  guarantors  for  it  from  time 
to  time  to  the  amount  of  about  fifty  thousand 
doUais  (|60,000);  that  afterwards,  on  Novem- 
ber 12, 1882,  a  resolution  was  adopted  by  aaid 
eoq;M»mtion  authorizing  its  officers  to  execute 
proper  instruments  to  secure  them  from  loss, 
and  that  thereafter,  at  the  request  of  said  Whee- 
lock,  said  corporation  executed  said  trust  deed 
and  mortgage,  and  that  neither  Whedock  nor 
Gaison  were  in  any  way  interested  in  or  con- 
nected with  said  company  when  they  incurred 
this  liabiUtj  at  its  request;  that  after  the  said 
I]  RBolation  of  November  12, 1882,  was  adopted 
bj  said  company  said  Georee  H.  Hill,  who  was 
a  stockholder  and  director,  became  a  guarantor 
for  said  company,  and  that  by  and  through 
his  influence  as  an  officer  of  said  company  he 
was  named  a  beneficiary  under  said  trust  deed 
and  mortgage;  that  the  said  company  was  then 
kraehr  indented  in  excess  of  its  capital  stock, 
andf  tnat  said  Geor^  H.  Hill  had  assented  to 
the  creation  of  this  indebtedness  and  was  liable 
to  its  creditors  for  this  excess,  and  that  said 
trost  deed  and  mortgage  were  a  valid  security 
to  said  Carson  and  the  J.  8.  Eeator  Lumber 
Company,  but  that  said  Hill  was  not  entitled  to 
have  and  receive  the  security  thereof:  that  the 
laid  property  covered  by  the  said  trust  deed  and 
chattd  mortgage  was  rapidly  depreciatioff  in 
fahie  and  should  be  sold  as  soon  as  possible; 
and  praying,  among  other  things,  that  the 
said  trust  deed  and  cnattel  mortgage  might  be 
declared  valid;  that  the  said  receiver  might  be 
directed  to  sell  immediately  the  property  de- 
scribed in  said  trust  deed  and  mortage,  togeth- 
er with  the  other  property  of  sam  company, 
and  the  proceeds  of  the  sale  of  the  property  cfe- 
scribed  m  said  trust  deed  and  mortgage  might 
be  ap^ied  in  satisfaction  of  and  to  reUeve  said 
Whedock,  Carson,  and  J.  8.  Eeator  Lumber 
Company  from  the  liabilities  assumed  by  them 
as  indonen  for  said  Moline  Malleable  Iron 
Works,  and  the  balance  disbursed  pro  rata 
among  the  creditors  of  said  company;  that 
thereapon,  to  wit,  on  the  28th  day  of  Novem- 
ber, 1888,  it  was  ordered  by  this  honorable 
court,  as  i^pears  of  record  in  this  court  in  said 
caas^  that  said  National  Furnace  Company, 
the  Moline  Malleable  Iron  Works,  Hemenway, 
Guson,  and  George  H.  HiU  plead,  answer,  or 
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demur  to  the  said  cross  bill  on  or  before  the 
20th  day  of  December,  1888,  and  that  a  copy 
of  said  order  be  served  on  said  Hill  on  or  be- 
fore December  6, 1883,  and  that  in  case  said 
Hill  did  not  appear  and  plead,  answer,  or  de- 
mur to  said  cross  bill  as  aforesaid  the  same 
should  be  taken  as  confessed  by  him;  that  said 
order  was  duly  served  on  said  Hill  on  the  1st 
day  of  December,  1888,  to  wit,  long  prior  to 
the  making  of  the  said  assignment  to  said  Mel- 
len; that  the  said  defendants,  the  National  Fur- 
nace Company,  Hemenway,  and  Carson,  an- 
swered saia  cross  bill,  as  directed  by  said  order, 
but  that  said  Hill  and  said  Moline  Malleable  [360] 
Iron  Works  failed  to  anpear  in  said  cause  and 
to  plead,  answer,  or  aemur  to  said  cross  biU 
therdn,  as  directai  by  said  order;  that  there- 
after, to  wit,  on  the  22d  day  of  December, 
1888,  the  said  receiver  filed  his  petition  in  said 
cause,  alleging,  among  other  things,  that  the 

groperty  of  sfud  Moline  Malleable  Iron  Works 
1  nis  possession  as  such  receiver  (and  in- 
cluding therein  the  said  property  covered  by 
said  trust  deed  and  chattel  mortgage)  was  rapid- 
ly depredathig  in  value,  and  that  for  the  inter- 
ests of  all  persons  who  miffht  be  interested  there- 
in, and  to  realize  anything  for  the  creditors 
therefrom,  it  should  be  sold  at  once,  and  pray- 
ing tibat  he  might  be  authorized  to  offer  the  said 
property  for  sue,  and  that  thereupon  it  was  or- 
dered, on  said  petition  being  filed,  by  this  hon- 
orable court,  as  appears  of  record  in  said  cause 
in  this  court,  that  the  said  receiver  should  offer 
and  advertise  for  sale,  in  the  manner  directed 
by  said  order,  aU  of  said  property,  and  should 
report  bids  therefor  to  this  court 

"That  thereafter,  to  wit,  on  the  20th  of 
February,  1884.  said  receiver  filed  in  said  cause 
his  report,  stating  therein,  in  substance,  that 
he  haa  advertiseaand  offered  said  property  for 
sale  in  the  manner  and  as  directed  by  said  or- 
der, and  that  the  highest  bid  received  by  him 
therefor  was  that  of  Stillman  W.  Wheelock,  in 
the  amount  of  thirty  thousand  dollars  ($30,000); 
that  it  was  thereupon  ordered  by  this  honor- 
able court,  as  appears  of  record  m  this  court, 
that  all  persons  should  show  cause,  by  the  28th 
day  of  February,  1884,  why  said  bid  of  said 
Wheelock  should  not  be  accepted;  and  that 
thereafter,  to  wit,  on  the  8d  day  of  March, 
1884,  it  was  ordered  by  this  honorable  court  in 
said  cause,  as  appears  of  record  in  this  court, 
that  the  said  bla  of  said  Wheelock  for  said 
property  be  accepted,  and  that  said  receiver 
sell  and  convey  the  same  to  him,  and  that  there- 
upon said  receiver  did  sell  and  convey  the  said 
properU  to  said  Wheelock  in  accordance  with 
saia  oraer. 

"  That  thereafter,  to  wit,  on  the  8d  day  of 
March,  1884,  it  appearing  to  this  honorable 
court  that  said  Georee  H.  Hill  resided  beyond 
the  Jurisdiction  ot  Urn  court,  it  was  ordered  by 
this  honorable  court,  as  appears  of  record  in 
this  court,  that  said  George  M.  Hill  do  appear 
and  plead,  answer  or  demur  to  the  said  origi-  roeii 
nal  and  supplemental  bill  of  complaint  in  said  l^^-^J 
cause  on  or  before  the  16th  day  of  April,  1884. 
and  that  a  copy  of  said  order  would  be  served 
upon  said  Hill  on  or  before  the  16th  day  of 
March,  1884,  and  that  in  case  he  did  not  ap- 
pear, plead,  answer,  or  demur  to  said  bill  as 
directed  the  same  should  be  taken  as  confessed 
by  him;  and  that  thereafter,  to  wit,  long  prior 
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to  the  time  when  said  Hill  sold  and  conveyed 
to  said  Mellen  his  interest  in  said  trust  deed 
and  mortgage,  a  certified  copy  of  said  order 
was  served  on  said  Hill;  and  thereafter,  to  wit, 
on  the  22d  day  of  April,  1884,  said  Hill  not  ap- 
pearing and  pleadins,  answering,  or  demurring 
to  said  original  ana  supplemental  bill,  as  di- 
rected bv  said  order,  it  was  ordered  by  this 
honorable  court  in  said  cause,  as  now  appears 
of  record  therein  in  this  court,  that  said  origi- 
nal and  supplemental  bill  be  taken  as  confes^ 
by  said  HilL 

"  That  thereafter,  to  wit,  on  the  23d  day  of 
April,  1884,  long  prior  to  the  filing  of  the  said 
bill  of  complaint  by  said  William  S.  Mellen, 
said  Hill  not  bavins  appeared  and  pleaded,  an- 
swered or  demurr^  to  said  cross  oiU,  by  the 
order  of  this  court  entered  in  said  cause,  and 
now  appearing  of  record  in  this  court,  it  was 
ordered  that  the  said  cross  bill  of  said  Wbee- 
lock  be  taken  as  confessed  by  said  Geors^e  H. 
Hill,  and  afterwards,  to  wit,  on  the  26th  day  of 
June,  1884,  the  said  cause  came  on  to  be  heard 
upon  the  said  orijrinal  and  supplemental  bills 
01  complaint  and  answers  and  replications 
thereto,  and  upon  the  said  cross  bill  of  said 
Wheelock  and  the  answers  and  replications 
thereto,  and  upon  the  testimony  taken  io  said 
cause,  and  a  final  decree  was  then  rendered 
therein,  which  inow  appears  of  record  in  this 
court,  and  it  was  therein  found  by  this  hon- 
orable court,  amonff  other  things,  that  che 
indebtedness  of  sa^  Moline  Malleable  Iron 
Works  was  in  excess  of  its  capital  stock  in  the 
sum  of  $75,000;  that  the  said  trust  deed  and 
chattel  mortgage  were  valid  in  so  far  as  they  gave 
to  said  Wheelock,  Carson,  and  the  J.  S.  Kea- 
tor  Lumber  Company  a  first  lien  on  the  prop- 
erty therein  described;  and  that  said  George 
H.  Hill  was  not  entitled  to  any  lien  or  security 
by  reason  of  said  trust  deed  and  mortgage;  and 
that  the  same  were  invalid  as  to  him,  because 
the  liabilities  of  said  company  in  excess  of  its 
capital  stodL  were  incurred  while  he  was  one 
of  the  directors  and  its  vice  pre&ident,  and  with 
his  knowledge  and  assent  thereto,  and  because 
he  was  named  in  said  trust  deed  and  chattd 
mortgage  as  a  beneficiary  thereunder  through 
bis  influence  and  control  over  said  corporation 
■3  an  officer  thereof;  and  it  was  thereby  de- 
creed, among  other  things,  that  said  Whedock, 
Caiaon,  and  the  J.  S.  Eeator  Lumber  Companv 
were  entitled  to  have  and  receive  the  proceeds 
derived  from  the  sale  of  the  property  conveyed 
by  said  trust  deed  and  mortgage  in  part  satis- 
faction of  the  sGziapaid  by  them  for  said  com- 
pany. 

*'AI1  of  whidi  matters  and  things  these 
defendants  do  aver  and  plead  in  bar  to  said  biU 
of  complaint,  and  do  pray  Judgment  of  this 
honorable  coort  whether  thev  should  make  any 
further  answer  to  said  bill  ox  complaint,  and  to 
be  hence  dismissed  with  their  costs  and  charges 
kk  this  behalf  most  wrongfully  sustained." 

This  plea  was  sustained,  the  present  bill  was 
taken  for  confessed  by  the  Moline  Malleable 
Iron  Works  and  Walker,  for  want  of  plea,  de- 
murrer or  answer,  and  the  suit  was  dismissed 
for  want  of  eqoily. 

Mr.  Thos.  HeDonmll  for  appeUanti. 
Mei^ri,  OharUi  M,  OSbam  and  MOMtel  A. 
Ljndtt  for  ^pelleet. 
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Mr.  Juitiee  Haj!>lAn  delivered  the  ofrfnion 
of  the  court: 

Was  the  decree  in  the  suit  instituted  by  the 
National  Furnace  Company  (to  be  hereafter 
called  the  Furnace  Company)  against  the  Mo- 
line Malleable  Iron  Works  (to  be  hereafter  ^^ 
called  the  Iron  Works)  and  others,  dedarlng  tSi 
that  Hill  was  not  entitled  to  a  lien  or  security 
by  reason  of  the  trust  deed  and  chattel  mort- 
gage of  June  28,  1888,  void  for  want  ofiuris- 
diction  in  the  court  that  rendered  it?  Tliis  is 
the  principal  question  in  the  present  case.  Its 
solution  depends  upon  the  construction  of  the 
eighth  section  of  the  Act  of  March  8,  1875, 
determining  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States.  18  Stat,  at  L.  472, 
chap.  187.  §  8. 

Tnat  section  authorizes  an  order  to  be  made 
directing  an  absent  defeudant  in  any  suit 
brought  in  a  Circuit  Court  of  the  United  States 
to  enforce  any  legal  or  equitable  lien  upon  or 
claim  to,  or  to  remove  any  incumbrance  or 
lien  or  doud  upon  the  title  to,  real  or  personal 
property  within  the  district  where  fifcJi  suit  i$ 
broitght — such  defendant  not  being  ab  inhabit- 
ant cf  or  found  tljerein,  and  not  voluntarily 
appearing  in  the  suit — to  appear,  plead,  answer 
or  demur,  by  a  designated  day.  The  order 
must  be  served  upon  the  absent  defendant,  if 
practicable,  wherever  found,  and  upon  the  per- 
son, if  any,  in  charge  or  possession  of  the  prop- 
erty »  If  such  personal  service  be  not  practi- 
cable, the  order  must  be  published  in  such 
manner  as  the  court  may  oirect,  not  less  than 
once  a  week  for  riz  consecutive  weeks.  If  the 
defendant  does  not  appear,  plead,  answer  or 
demur  within  the  time  limited,  or  within  such 
further  time  as  may  be  allowed,  the  courts 
proof  being  made  of  service  or  publication  of 
the  order  and  of  the  performance  of  the  direc- 
tions therein  contained—may  "  entertain  luris- 
diction  and  proceed  to  the  hearing  and  adjudi- 
cation of  such  suit  in  the  same  manner  as  if 
such  absent  defendant  had  been  served  with 
process  within  the  said  district."  '*  But,"  the 
Act  declares,  "  said  adjudication  shall,  as  re- 
gards said  absent  deiendant  or  defendants 
without  appearance,  c^eet  only  the  property 
which  ehatt  have  been  the  tulffeei  of  the  euit  ana 
under  the  jurisdiction  of  the  court  therein^ 
within  such  district,*'  A  defendant,  not  per- 
sonally notified  as  provided  in  the  Act,  mav 
within  one  year  after  flnal  judgment  enter  hii 
appearance  in  the  suit;  whereupon  the  court 
must  make  an  order  setting  aside  the  judgment 
and  permitting  him  to  plead,  on  payment  of  [M 
such  costs  as  shall  be  deemed  just;  the  suit 
then  to  proceed  to  final  judgment,  according 
to  law.  The  previous  statute  gave  the  above 
remedv  only  in  suits  **  to  enforce  any  legal  or 
equitable  lien  or  claim  against  real  or  personal 
property  within  the  district  where  the  suit  is 
brought,"  while  the  Act  of  1875  gives  it  also  in 
suits  brought  "to  remove  any  incumbrance  or 
Uen  or  cloud  upon  the  title  to"  such  property. 
R  8.  §  788;  18  Stat  at  L.  473,  chap.  137.  8  8. 

We  are  of  opinion  that  the  suit  instituted  by 
the  Furnace  Company  against  the  Iron  Worlu 
and  others  belonged  to  the  class  of  suits  last  de- 
scribed. The  trust  deed  and  chattel  mort^^ 
in  question  embraced  specific  property  within 
the  district  hi  which  the  suit  was  brought  The 
Furnace  Company,  in  behalf  of  itself  and  other 

ISl  U.  8. 


IttSL 


M^LI.GN   V.  MOLOtB  MaT.T.RABT.E  IrOH  WollKft. 


852-971 


cicditore  of  tbc  Iron  Works,  cinimed  an  interest 
iD  sa€h  property  as  constituting  a  trust  fund 
for  the  payment  of  the  debts  of  the  latter,  and 
the  ri|tht  to  have  it  subjected  to  the  payment  of 
dieir  demands.  In  Oraham  v.  La  Chroase  d  M. 
R.  Oo.  102  U.  S.  148, 161  [26: 106,  111],  this 
ooait  said  that  "when  a  corporation  became 
Inaolyent,  it  is  so  far  civilly  dead  that  its  prop- 
erty may  be  administered  as  a  trust  fund  for  the 
faeneflt  of  its  stockholders  and  creditors.  A 
court  of  equity,  at  the  instance  of  the  proper 
parties,  win  then  make  those  funds  trust  funds, 
which,  in  other  circumstances,  are  as  much  the 
abeolute  property  of  the  corporation  as  any 
man's  property  is  his."  See  also  Mumma  v. 
Pkftamac  Co.  83  U.  8.  8  Pet  281,  286  [8:  945]: 
Morgan  County  v.  AUen,  108  U.  8.  498,  509 
raB:  498,  502];  Wabash,  8t.  L.  d;  P.  B.  Co,  v. 
Bam,  114  U.  8.  687,  594  [29:  235, 288];  2  Story, 
Eq.  Jar.  §  1252;  1  Perry,  Trusts,  §  242.  The 
trust  deed  and  chattel  mortgage  executed  by 
the  Iron  Works  created  a  lien  upon  the  prop- 
erty in  favor  of  Wheeler,  Carson,  Hill,  and  the 
Keator  Lumber  Company,  superior  to  all  other 
creditors.  The  Furnace  Company,  in  behalf 
of  itself  and  other  unsecured  creditors,  as  well 
as  Wheelock,  denied  the  validity  of  Hill's  lien 
aa  against  them.  That  lien  was  therefore  an 
Incainlxrance  or  cloud  upon  the  title,  to  their 
pr^dloe.  Unto  soch  iien  or  incumbrance 
was  removed,  they  could  not  know  the  extent 
of  thefar  interest  in  the  property  or  in  the  pro- 
ceeda  of  its  sale.  The  case  made  by  the  origi- 
nal as  well  as  cross  suit  seems  to  be  within 
both  the  letter  and  the  spirit  of  the  Act  of  1875. 

It  Is,  however,  contended  that  the  Furnace 
17]  Oompany  could  not  rightfully  invoke  the  aid 
of  a  court  of  equity  to  remove  this  lien  or 
faiciiinbrance  until  It  had,  by  obtaining  Judg- 
meDt  for  its  debt  and  suing  out  execution,  ex- 
hausted its  legal  remedies.  Jones  v.  Oreen,  68 
U.  B.  1  Wall.  880  [17:  5581;  Van  Weelv,  Win- 
9km,  115  U.  8.  228,  245  [^29:  884,  887].  But 
Ibak  was  one  of  the  questions  necessary  to  be 
determined  in  the  suit  brought  by  that  com- 
'  pany,  and  any  error  in  deciding  it  would  not 
aothorize  even  the  same  court,  in  an  original, 
independent  suit,  to  treat  the  decree  as  void. 
Beaidea,  the  removal  of  alleged  liens  or  incum- 
tvanoea  upon  property,  the  closing  up  of  the 
affairs  of  insolvent  corporations,  and  the  ad- 
ministration and  distribution  of  trust  funds, 
are  sobjects  over  which  courts  of  equity  have 
general  I'urisdiction. 

It  is  also  suggested  that  the  coun  proceeded 
In  the  suit  instituted  by  the  Furnace  Company 
upon  the  theory  that  it  was  maintainable  un- 
der the  provisions  of  the  Illinois  statute  giving 
ooorts  of  equity  'full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of 
any  corporation,  to  appoint  a  receiver  therefor 
who  diall  have  authonty,  by  the  name  of  the 
receiver  of  such  corporation,  to  sue  in  all 
courts  and  do  all  things  necessary  to  closing  up 
Ita  affairs,  as  commanded  by  the  decree  of  such 
conrL"  1  Starr  &  Ciutis,  R.  8.  Til  618,  title 
*' Corporations,"  chap.  82,  8  25.  The  appel- 
lants earnestly  insist  that  no  case  was  made 
that  would  bring  that  suit  within  these  provi- 
rions  of  the  Illinois  statute,  or  that  woula  give 
the  Furnace  Company  any  right  to  have  the 
Iron  Works  dissolved  as  a  corporation,  and  its 
bosiness  closed  up.    And  on  behalf  of  the  ap- 
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pellees  it  is  contended  that  the  suit  brought  by 
the  Furnace  Company  was  not  an  orainary 
creditor's  suit,  but  one  for  the  administration 
and  distribution  of  a  trust  fund.  In  the  view 
we  take  of  the  case  it  is  not  necessary  to  deter- 
mine the  soundness  of  any  of  these  proposi- 
tions; for,  if  the  court  erroneously  ruled  upon 
any  of  them,  its  decree  could  not)or  that  rea- 
son be  assailed  in  a  collateral  proceeding  as 
void  for  want  of  jurisdiction.  An  adjudication 
that  a  particular  case  is  of  equitable  co^izance, 
cannot  be  disturbed  by  an  originid  suit.  Buch  [368] 
adjudication  is  not  void,  even  if  erroneous. 

This  brings  us  to  the  question  whether  the 
steps  taken  in  the  suit  brought  by  the  National 
Furnace  Companv  were  such  as  authorized  a 
decree  that  would  affect  Hill's  interest  in  the 
property  covered  by  the  trust  deed  and  chattel 
mortgage.  We  lay  out  of  view  the  fact  that 
Hill  was  a  citizen  of  Ohio,  and  neither  ap- 
peared, nor  was  served  with  process  within  the 
district  in  which  the  suit  was  brought.  He 
was  personally  served  with  copies  of  the  orders 
requiring  him  to  plead,  answer,  or  demur,  and 
the  decree  only  affects  his  interest  in  property 
within  the  territorial  limits  of  that  district. 

It  appears  from  the  plea,  upon  which  the 
cause  was  hefO'd,  that  on  the  1st  of  August, 
1883,  after  the  present  appellees  had  answered 
the  original  bill  in  most  part,  and  after  the 
Iron  Works  had  demurred,  the  court,  upon  the 
application  of  the  Furnace  Company,  apix)int- 
ed  a  receiver  to  take  possession  of  the  property 
of  the  first  named  company,  includmg  that 
covered  by  the  trust  dec^  and  chattel  mort- 
gage, for  the  benefit  of  all  parties  interested  in 
ft;  and  that,  on  the  28th  of  November,  1888 
Wheelock,  by  leave,  filed  his  cross  bill  against 
the  Iron  Works,  the  Furnace  Company,  Geo. 
H.  Hill,  Hemenwav,  and  Carson,  asking  a  de- 
cree declaring  said  trust  deed  and  mortgage 
valid  as  to  himself,  Carson,  and  the  Eeator 
Lumber  Company,  and  void  as  to  Hill.  He 
alleged  that  the  property  emWaced  in  the  trust 
deea  and  chattel  mortgage  was  rapidly  depreci- 
ating in  value,  and  ought  to  be  ,8old,  and  the 
pro^eds  applied,  primarily,  to  relieve  himself, 
Carson,  and  the  Keator  Lumber  Company  from 
the  liabilities  assumed  by  them  as  inaorsers  for 
the  Iron  Works.  On  the  same  day  an  order 
was  entered  requiring  the  defendants  to  the  • 
cross  bill  to  plead,  answer,  or  demur  to  the 
same  on  or  before  December  20, 1883,  and  pro- 
viding that  if  Hill  (being  served  with  a  copy 
of  the  order  on  or  before  December  5,  1883) 
did  not  appear,  plead,  answer,  or  demur  to  the 
cross  bill,  by  the  time  fixed,  the  same  would 
be  taken  as  confessed  by  him.  Hill  was  served 
— presumably  in  Ohio,  where  he  resided — on 
the  1st  of  December,  1888,  with  such  copy; 
but  neither  he  nor  the  Iron  Works  appeared, 
pleaded,  answered,  or  demurred  to  tne  cross 
bill.  It  appearing  from  the  petition  of  the  re- 
ceiver, filed  December  22,  1888,  that  the  prop- 
erty covered  by  the  trust  deed  and  mortgage 
was  rapidly  depreciating  in  value,  he  was  au-  [369] 
thorized  by  an  order  of  court  to  advertise  and 
sell  it.  He  did  sell  it,  and,  February  20, 1884, 
reported  a  sale,  by  him,  to  Wheelock,  pursuant 
to  and  in  the  manner  directed  by  the  court. 
That  sale  was  approved,  time  being  given  to 
show  cause  why  it  should  not  be  confirmed. 
The  property  was  conveyed  by  the  receiver  to 
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Wbedock.  On  the  8d  of  March,  1884,  HiU 
was  required  l^  order  of  court  to  appear  on  or 
before  April  1^.  1884,  and  plead,  answer,  or 
demur  to  the  original  and  supplemental  bill, 
and  it  was  order^  that  if  he  did  not,  on  or 
before  the  latter  day,  being  previously  served 
with  a  copy  of  such  order,  appear  and  plead, 
answer  or  demur,  the  bill  would  be  taken  as 
confessed  by  him.  Long  prior  to  the  sale  to 
Mellen  of  Hill's  interest  in  the  trust  and  mort- 
gage the  latter  was  served  with  a  copy  of  the 
order  of  March  8, 1884,  and  on  the  22d  of 
April,  1884,  the  original  and  supplemental 
bills,  HUl  not  haviog  appeared,  and  answered, 
pleaaed  or  demurred,  were  taken  as  confessed 
Dy  him.  On  the  succeeding  day  a  like  order 
was  entered  against  him  as  to  the  cross  biU,  he 
not  having  appeared,  pleaded,  answered  or  de- 
murred thereto.  The  cause  came  on  to  be 
beard  on  the  26th  of  June,  1884,  upon  the  orlp^- 
inal  and  supplemental  bill,  upon  tne  cross  bill, 
upon  the  answer  and  replications  thereto,  and 
upon  the  testimony  taken  in  the  cause,  when 
the  final  decree  was  rendered  as  set  forth  in  the 

Elea  embraced  in  the  statement  of  facts  pnced- 
ig  this  opinion. 

A  large  part  of  the  argument  on  behalf  of 
the  appellants  is  in  support  of  the  proposition, 
that,  as  the  order  requiring  Hill  to  appear  and 
plead,  answer  or  demur,  to  the  origlna]  and 
supplemental  bills  was  not  made  until  sStfft 
the  receiver  had,  by  order  of  the  court,  sold 
the  property,  the  sale  was  a  nullity.  We  do 
not  assent  to  this  Tiew.  Whether  the  condi- 
tion of  the  property  was  such  as  to  require,  for 
the  protection  of  the  parties,  that  it  oe  sold, 
was  a  matter  for  the  ooort  in  its  discretion,  to 
determine.  There  is  nothing  to  show  that  the 
order  of  sale  was  even  improvidentlv  made, 
much  less  that  it  was  procured  by  nraud,  or 
that  the  property  was  sacrificed.  If  the  cir- 
cumstances Justified  immediate  action,  the  court 
bad  power  to  order  a  sale  in  advance  of  a  final 
decree.  The  sale  was  not  ordered  or  made  un- 
til after  Hill  had  been  duly  served  with  a  copy 
of  the  order  of  November  28,  1888,  to  appear 
and  plead,  answer  or  demur,  to  the  cross  bfll 
by  the  day  fixed  in  that  order.  If  the  sale  was 
irreffular,  by  reason  of  it  being  ordered  and 
macfo  before  Hill  was  directed  to  appear  and 
plead,  answer  or  demur,  to  the  orii^al  and 
supplemental  bills,  that  is  not  a  matter  affect- 
'jig  the  Jurisdiction  of  the  court  to  render  a 
fiiud  decree  in  respect  to  his  interest  in  the 
property;  for  the  proceeds  took  Uie  place  of 
the  »rdperty,  and  whatever  rights  Hill  had  in 
the  latter  were  transferred  to  Uie  former. 

So  that  the  real  question,  upon  this  part  of 
the  case,  is  whether  the  proceedings  In  ques- 
tion conformed  to  the  Act  of  March  8, 1876. 
We  are  of  opinion  that  they  did.  Before  the 
final  decree  was  rendered.  HiU  had  been  served 
with  a  copy  of  the  several  orders  requiring  him 
to  appear  and  plead,  answer  and  demur,  as 
well  to  the  orijrinal  and  supplemental  bills  as 
to  the  cross  bill,  and  was  in  default  in  respect 
to  each  order.  It  may  not  have  been  in  ao> 
cordanoe  with  the  ususl  or  proper  practice  to 
take  the  cross  bill  for  confeved  before  he  bad 
been  duly  served  with  the  order  to  ^pwu  and 
plead,  answer  or  demur,  to  the  original  and 
supplemental  bills.  But  if  that  was  an  irregu- 
larity It  was  one  that  did  not  affect  the  power 
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of  the  court  to  make  a  final  decree,  and  consti- 
tutes no  ground  for  disregarding  that  decree  in 
this  collateral  proceeding. 

We  have  considered  the  case  Just  as  if  the 
present  suit  had  been  brou^t  bv  WHL  The 
appellants  have  no  greater  riSits  than  he  would 
have,  if  the  present  suit  had  been  instituted  by 
him;  for  Mellen,  the  trustee  for  Sophia  H. 
Boyd,  acquired  his  rights  pendente  Uie.  HiD 
sold  and  conveyed  to  nim,  after  he  had  been 
personally  served  with  copies  of  the  order  to 
appear  and  plead,  answer  or  demur,  to  the  orig- 
inal and  supplemental  bUls,  and  only  three 
days  before  the  time  fixed  for  his  appearance 
to  the  original  suit  His  sale  was  more  than 
three  monUis  after  he  was  required  to  appear, 
and  plead,  answer,  or  demur  to  the  cross  bill. 
That  sale  and  conyeyance  could  not  affect  the 
power  of  the  court  to  proceed  to  a  final  decree^ 
so  far  as  his  interest  in  the  property  was  con- 
cerned. Nor  by  such  sale  and  conveyance  did 
Mellen  and  his  eeeiui  que  trust  acquire  any  ab- 
solute right  to  become  a  party  to  tne  suit  insti- 
tuted by  the  Furnace  Company.  Purchasers 
of  property  involved  in  a  pending  suit  may  be 
admitted  as  parties,  in  the  discretion  oi^the 
court;  but  they  cannot  demand,  as  of  absolute 
right,  to  be  made  parties,  nor  can  they  com- 
plain if  they  are  compelled  to  abide  by  what- 
ever decree  the  court  may  render,  witnin  the 
limits  of  its  power,  in  respect  to  the  interest 
their  vendor  had  in  the  property  imrchased  by 
them  pendente  Uie.  Byeter  v.  Qaff,  01  U.  0. 
521,  524  [28:408, 4041:  Union  TruH  Co.  y.  in- 
land  NavigaHon  andlmprovement  Oo,  180  U.  S. 
565  [82: 1048]:  1  Story,  Eq.  Jur.  %  406;  Murra/^ 
T.  BaUou,  1  Johns,  uh.  ($86.  As  said  by  Sir 
William  Grant,  in  Biehap  of  Winehmter  y. 
Paine,  11  Yes.  194, 197,  "the  Utigadnff  partiea 
are  exempted  from  the  necessi^  of  taking  any 
notice  of  a  title  so  acquired.  As  to  them,  it  is 
as  if  no  such  Utle  existed.  Otherwise,  such 
suits  would  be  indeterminable;  or,  which  would 
be  the  same  in  effect,  it  would  be  in  the  pleas- 
ure of  one  party  at  what  period  the  suit  should 
be  determined. '^  The  present  proceeding  is  an 
attempt,  upon  the  part  of  a  purchaser  pendente 
liie,  to  reutigate,  m  an  original,  independent 
suit,  the  matters  determined  in  the  suit  to 
which  his  vendor  was  a  party.  That  cannot 
be  permitted,  consistently  with  the  settled  rules 
of  (rauity  practice. 

TMre  ie  no  error  i%  the  decree^  and  U  ie  eff" 
firmed. 


WILLIAM  J.    HAWKINS,  Ftg.   H  Brr.^ 

9. 

JOHN  GLENN,  Trustee  of  the  Natiohai. 
EzPBBSa  AND  Trakspobtatioh  Oompant. 

(See  8.  0.  B6porter*s  ed.  as-OB.) 

Stockholder  bound  bjf  decree  againet  eorporation, 
making  aeeeeemeni  on  etoek—eaU  by  court  ^ 

Non.— DimafuL  «oft«fi  neeenary  to  smt  BUAeU  qf 
Um^tluaMme  in  moUon, 

An  aotlOD  wfll  not  ISeagaiDSt  a  bank  for  a  daposll 
nntU  after  a  demand  has  been  made  therefor. 
Downes  v.  Phoenix  Bank,  6  Hill  (N.  T.)  AT. 

The  encacement  of  a  bank  with  Its  depositors  li 
not  to  pay  absolutely  and  Immediately,  but 
payment  shall  be  required  at  the  bankinf 
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Hatden  ii%  Virginia.  \ 


1     Artookholder  to  bound  br*  deore«  of  &  oonrt 
(if  BqnttTB»*lorttli8  0orpomtlontoonIoroeiiient     .__,^  j--,-l 
of  ■  ooHKinte  aut7,  mlthonKb  not  •  party  u  iin    ^rgvea  ^pni , 
tatdlTMokl,  but  oiiljtbrouKh  reprcaentMloD  br 


ai  It  rasardl  die  oompaiiy  and  tt  tbtf  moaey, 
irhloh  any  BtoakboldarbaitopaTupoiihtoBtiam. 
be  not  paJd  as  required,  the  Bame.  wUh  Intereet 
thereon  from  the  date  of  tbe  oalU  mar  be  leoor- 

'"^  fNo.  888.1 

tt,  is,  : —    • 


art  of  the    T^ 

tow,  bo  to    ■:  = 


IkMtd  Ma/g  JS, 


&    AMoekboUerlaKi  tar  an  luteffnlpart  o 
eorpowHon  thM,  In  Uievlew  of  the  tow,  mB„  _,  .,  ...  ,    ,  ,   .-• 

SiTtTSTmceediaa*  touohiiw  the  body  of  ?Utia.  w  review  a  Judgmeol  in  favor  of  pt^ntiff 
wUeii  bato  a  member.  1°  wi  action  against  a  atockholder  of  a  com- 

IL  AaeiweMalirtjaooipoMaoiimaUiwanaMWfr  pun?  to  recover  on  a  subacripUon  of  Slock  to 
mentoaitaatookinthedtocluuBeotadiitrtest-  pa?  a  demmnd  against  the  conipaDf.  Af- 
tnsaaUieoon>oratloii.blndsll*membeiBlntlie    flnnAt 

ftbMOoe  of  fiand.  althon^  tt  has  ladxiied  its".  ,  ^,      „ ,^.     _.   „ 

inoTitttruidiisbUlntnMtfortlieparmeatoriis       Stalement  by  Mr.  unuyJiuttte  FaUan 
debta.  and  has  oeaaed  t«  exist.  John  GleDD,  trustee  of  tbe  National  Elxprass 

t.  WboD  stock  to  auttocrtbed  to  W.vaia  npon  oaU  ud  TnuwporlatiOD  CompaDT,  brought  an  ac- 
of  tbe  company,  sDd  the  oonnnoyrafuseaorDca-  tlon  at  biw,  November  S,  18^,  againat  William 
lecm  to  make  (he  oall,  a  ooort  of  equity  may  ItspU  J.  Hawkins,  in  the  Circuit  Court  of  tbe  United 
make  tbe  call.  If  the  lnt«Te>te  of  the  medltors  re-.  Blalea  for  the  Eastern  District  of  North  Caro- 
quire  tt,  ]lna,  alleglnK  <liat  Hawkins,  on  or  about  No- 

1.    When  a  ciedttor  ha*  azhaiuted  Us  legal  rena^.  vember  1,  1806,  subscribed  for  two  btmdred 
dtoa  acalDBt  the  corporation  wbldb  fidtotomake    and  flfty  abarea  of  the  capital  stock  of  that    - 
•a  aaMBFment.  bo  may,  by  bm  In  eqnltyor  oOi*  company,  a  body  corporate  of  the  State  of  Vir- 
sppnr^te  means,  sableptiu^  snbeorlptlonsto    gini^  and  thereby  undertook  and  promised  to 
(l>e..ttofM>ttOD«t  blsJndffmeDk  ^y  for  each  and    every    sbaifl  n  subscribed 

TTniMMsubsoriptlMtotastMikareaisetBandttaG    for  by  Said  defendant  ito  sum  of  one  hundred 
dollais,  in  such  installments  and  at  such  times 
;   as  be  might  be  lawfully  called  upon  and  r^ 
quired  to  pay  the  same,  according  to  tbe  law 
under  which  tbe  company  was  ucorporated; 
that  on  the  20tb  day  of  September,  1886,  the 
.  r"~-  •-    express  company,  by  Its  deed  of  that  date,  as- 
m  the  book]    ^eiied  and  traasterred  to  Hoge,  O'Donnell,  and 
arthereol   KuUy,  for  the  benefit  of  its  creditors,  all  It« 


solveDt.  the  ezlatenoe  c 


to  them  ontU  after  a  call  and  ai 

t  By  tbe  Oods  of  Vbrsrlnla  oi  iseo,  a 
wboaa  name  shares  of  stock  staml  oi 
«(*  company  shall  be  d 


temasci  until  demand  and  lefiuali  nor  does  the 
Statute  of  UmltKtloDS  begia  to  run  until  demand 
kaa  beeo  duly  made.  QlrardBankv.  Bankof  Fena 
TowosIilp^BU  Pa.  flS;  Adanu  v.  Orange  Oouu^  Bank, 

Ml  an  aooou  nt  claiming 


a  notice  vf  Its  In- 
0  pay  the  depoait,  a  demand  Is  dls- 
peoaed  with,  and  the  statute  begtus  to  run  from 
the  date  of  auch  act.  Bank  of  Ho.  r.  Benolst,  10 
Ho.  SIB:  WatBonv.FhoeDlzBanh,8Het.(HBS«.|E17: 
FaimenAH.  Bank  v.  Planters  Bank,  10  QUI.  ft  J. 
lHd.)Ur 

Wbere  an  attorney  oolleets  money  for  bis  client, 
ttie  statute  begtau  to  run  from  the  time  of  Its  re- 
esipt.  and  that  too,  without  regard  to  noUoe  to.  or 
a  demand  by,  the  client.  Campbell  v.  Boges,  IS  Fb- 
■1;  Alezander  v.  Westmoreland  Bank,  I  Pa.  S9S; 
nomlnr  V.  Culbeit,  SB  Pa.  408;  Qlenn  v.  CutUe,  I 
Orant  Oas.  (Fa.)  ns. 

Bat  wbete  the  attorney  has  fraudulently  con- 
oealed  the  fact  that  the  claim  to  oolleoted  Irom  hit 
dlent,  as  where  a  claim  had  been  sent  by  an  attor- 
ney to  an  aaeutm  another  Btate,  and  upon  Inquiry 
by  Us  eltsot  he  Informed  him  that  the  claim 


by  SDCA  agent.  It  was  held  that  the  statute  dl< 
beclntonm  untU  thetlme  <jt  tbedtsooreryof  the 
band.    Hoganv.  TeDer,nPa.nti  Wlokenbam 
lee,IiL<U. 

InaUeaaas  where  a  demaod  Is  neoessary  to  t 
dietiabllttyotaparty.tbe  Statute  of  Umltatloaa 
to  not  pat  tai  motion  until  such  demand  is  made. 
Oodman  t.  Bogoa,  10  Plok.  (Htm.)  112:  Wolfe  v. 
WtaMsman,  <  Hair.  (DeU  Eia. 
1U  V.  Bk 


OpoQ  a  pritmlae  to  deliver  goods  oi 

action  will  not  lie  until  a  demand  la  made  tl: 
oansequently  the  statute  begins  to  run  from  tbe 
date  ol  the  demand.    Brewster  v.  Hobart,  IS  Pick. 

--    .isoe. 

ere  a  demand  Is  requisite  before  a  spedflo  per- 
formance can  be  sought  the  statute  begins  to  run 
tromthedaleof  the  demand,  and  a  new  cause  of 
action  cannot  be  oreated  by  a  new  demand.  Bruc* 
.  Tllson,  n  N.  r.  1B4;  Taylor  V.  Bowland,  Ml  Tez. 
33. 

A  oertlflcate  of  deposit  issued  by  a  banker,  pay- 
ble  on  demand,  U  due  from  Its  date,  and  □□  gpeolal 
emand  Is  naoceeary.  Brummagin  v,  Tallant,  St 
Cal-HB. 

Coune  of  tow  will  presume  that  such  demand  was 
made  from  the  topee  Of  time,  CflpeclBlly  where  the 
tion  Bod  relation  of  the  parties  Eire  such  at  to 
iT  It  Improbable  that  it  should  be  neglected. 
Stanlford  v.  Tuttle,  iVt.  fB;  Collurd  v.  Tuttle,  Id. 
Wl ;  Baymond  v.  Shnonson,  4  Btockl.  (Ind.1 77. 

But  where  delay  lu  making  the  demand  to  ez- 
praasly  oontemplated,  even  tbough  the  obligation 
Uln  terms  payable  on  demand,  tbera  Isno  rule  of 
tow  that  requlree  that  demand  should  be  made 
within  the  statutory  period  for  bringing  an  action. 
Jameson  v.  Jameson.  71  Ho.  BW. 

A  demand  must  be  made  in  a  reasonable  time, 
otherwise  thaolslm  Iseonsldered  stole,  and  no  re- 
lief wHl  be  granted  In  a  court  of  equity.  What  to 
considered  a  reasonable  time  does  not  soem  to  be 
settled  by  any  piedse  rule.  Itmustdepend  on  dr- 
oumstanoss.  It  no  cause  tor  delay  can  be  ahown, 
tt  would  seem  reasonable  to  require  the  demand  ta 
be  made  within  the  time  limited  by  the  statute  tor 
brlnglngthe  acHon.  UoDonnell  v.  Branch  Bank. 
S)  Ala.  SU;  Wright  v.  Paine,  a  Ala-  tlOJM  Am.  Bep. 
Us  PhUlips  V.  Bogeis,  12  Het  (Usm.)  UL 
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property,  rights,  credits,  and  effects  of  every 
Idnd,  in  trust  for  the  payment  of  the  debts  of 
said  company;  that  luterwards,  in  a  certain 
cause  instituted  in  the  Chancery  Court  of  the 
City  of  Richmond,  in  the  State  of  Virginia,  in 
which  the  official  administrator  of  W.  W. 
Olenn,  deceased,  and  other  persons,  claiming 
to  be  creditors  of  the  express  company,  were 
complainants,  and  said  company,  Kelly  and 
Hoge,  surviving  trustees,  and  other  persons,  of- 
ficers of  said  company,  were  defendants,  it 
was»  on  the  14th  day  of  December,  1880,  de- 
creed that  plaintiff  be,  and  he  thereby  was, 
appointed  trustee  to  execute  the  trusts  of  the 
deed  of  trust  in  the  room  and  stead  of  the 
trustees  originally  created  by  said  deed;  and  it 
was  further  decreed  that  a  large  amount  of  the 
debts  of  the  express  company  remained  impaid. 
and  that,  of  the  sum  of  one  hundred  doUars 
for  each  and  every  share  of  the  stock  of  the 
company  undertaken  and  promised  to  be  paid 
for  by  the  subscribers  for  said  stock  and  their 
assigns,  the  sum  of  eighty  dollars  per  share  had 
never  been  called  for  or  required  to  be  paid  by 
the  president  and  directors  of  said  ci>mpany, 
and  remained  liable  to  be  called  for  and  re- 
quired to  be  paid  by  the  subscribers  for  said 
atock  and  their  assigns;  and  it  was  further  de- 
creed that  it  was  necessary  and  proper  for  a 
call  of  thirty  per  cent  to  be  made,  which  call 
and  assessment  was  accordingly  ordered;  and 
that,  by  force  of  hissubscriptton  and  said  call, 
the  defendant  was  liable  to  pay  the  sum  of  $7,- 
aOO  on  his  shares  of  stock,  with  interest.   • 

Hawkins  filed  his  answer  January  28.  X884, 
in  which  he  said  that  be  subscribed  fur  two 


hundred  of  the  two  hundred  and  fifty  shares  for 
other  persons  tlum  himself,  and  tnat  he  was 
not  liable  thereon.  He  denied  that  he  owed 
anything  on  account  of  any  of  said  ahara,  and 
averred  that  the  plaintiff  was  not  the  proper 

Slaintiff,  and  "that  the  plaintiff's  cause  of  action 
id  not  accrue  within  three  years  before  the 
commencement  of  this  action." 

Upon  the  trial  of  the  cause  the  plaintiff  ad- 
duced evidence  tending  to  show  Uiat  in  March, 
1861,  a  corporation  hi^  been  chartered  by  the 
Legislature  of  the  State  of  Virginia,  to  be 
known  as  the  Southern  Express  Company,  bat 
that  no  organization  was  had  thereunder;  that 
in  1865  it  was  proposed  to  adopt  the  said  char- 
ter as  the  basis  of  action  for  the  formation  of 
a  new  and  larger  enterprise  of  the  same  kind; 
that,  accordingly,  in  November  of  that  year, 
subscriptions  niaying  been  made  to  the  capital 
stock  in  many  States,  a  provisional  organiza- 
tion was  effected  in  which  the  defendant  Haw- 
kins was  named  as  one  of  the  directors,  and  the 
business  of  the  company  was  commenced  and 
actively  prosecuted;  that  on  the  12th  day  of 
December,  1865,  a  new  and  amended  charter 
was  granted  by  the  Legislature  of  Virpnia  for 
a  company  to  be  known  as  the  "National  Ex- 
press and  Transportation  Company,"  the  de- 
fendant being  named  therein  as  one  of  the  cor- 
IX)rator8;  that  the  capital  stock  was  authorized 
to  be  five  million  dollars,  divided  into  shares 
of  one  hundred  dollars  each,  of  which  a  part 
was  payable  at  the  time  of  subscribing  and  the 
balance  as  called  for  by  the  president  and  di- 
rectors; that  in  January,  1866,  the  provisions 
of  the  charter  having  been  complied  with,  the 


A  demand  made  within  six  years,  where  a  de- 
mand Is  neceflsary,  is  made  witbin  a  reasonable  time, 
And  the  statute  begins  to  run  from  the  time  when 
the  demand  was  made.   Thrall  v.  Mead,  40  Y t.  640. 

An  obligation  for  the  Dayment  of  money  one  day 
after  date  oontamea  a  oonmaon  Vmt  if  tbe  nayee 
should  demand  payment  during  her  natural  ilf  e  it 
•should  be  due  and  payable  and  it  was  held  that  a 
demand  made  more  than  ten  years  after  the  obli- 
gation was  executed  was  in  season,  and  that  an  ac- 
tion brought  immediately  hereafter  was  not 
twrred  by  the  statute.   Laf  orge  v.  Jayne,  9  Pa.  410. 

Where  a  promissory  note  payable  three  months 
lafter  demand  was  sought  to  be  enforced  more  than 
twenty  years  after  its  date,  and  the  Statute  of  Lim- 
itations was  interposed  as  a  bar  thereto,  it  was  held 
that,  as  no  demand  had  been  made  untU  within  six 
years  from  th^  bringing  of  the  action,  the  statute 
had  not  run  thereon.  Brown  y.  Rutherford,  L.  R. 
14  Ch.  Div.  687,48  L.  T.  N.  8. 660;  Thorpe  v.  Booth,Ry. 
•A  Mood.  888;  Holmes  v.  Kenison,  2  Taunt.  828. 

In  Stanton  y.  Stanton,  87  Y t.  411,  a  note  was  made 
payable  **in  produce  or  wood  from  the  farm  on  de- 
mand as  tbe  payee  may  want  to  use  the  same.**  A 
demand  for  the  payment  of  the  note  was  delayed 
for  twelve  years,  and  the  court  held  that  the  stat- 
ute did  not  run  upon  the  note  in  the  absence  of 
proof,  when  a  reasonable  time  for  making  the  de- 
mand expired. 

Where,  howeyer,  a  note  or  other  obligation,  in- 
volving only  the  payment  of  money,  is  made  paya- 
>ble  at  sight  or  on  demand,  as  an  action  thereon  can 
be  commenced  at  once,  and  the  seryice  of  the  writ 
is  a  suflBdent  demand,  it  becomes  due  instanter, 
and  the  statute  begins  to  run  thereon  from  the 
<date  of  the  note.  Oook  v.  Oook,  19  Tex.  484;  HaU 
y.  Letts,  21  Iowa,  590;  Damall  v.  Magruder,  1  Harr. 
A  G.  (Md.)  439;  Easton  v.  McAllister,  1  Mo.  662;Wilks 
y.  Robinson,  8  Rich.  L.  (8.  C)  182;  Larason  v.  Lam- 
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bert,12N.J.L.247;  Hill  v.  Henry,  17  Ohio,  9:  New- 
man  y.  Kettelle,  18  Pick.  418;  Hirst  v.  Brooks,  50 
Barb.  884;  Wenman  y.  Mohawk  Ins.  Oo.  18  Wend. 
207;  Oaldwell  v.  Rodman,  6  Jones,  h,  (N,  a)  130;  Tay- 
lor v.  Witman,  8  Grant  Gas.  (Pa.)  ?**:  Tells  Point 
Say.  Inst  v.  Weedon,  18  Md.  880;  White's  Bank  t. 
Ward,  86  Barb.  687;  Littie  v.  Blunt,  9  Pick.  486;  ffot- 
ton  V.  Ellam,  8  Mees.  is  W.  401;  Peaslee  y.  Breed,  10 
N.  H.  489;  Wheeler  v.  Warner,  47  N.  F.  619. 

Upon  a  certiflcate  of  deposit  payable  on  demand 
and  bearing  interest  the  statute  does  not  begin  to 
run  until  a  demand  is  made,  Payne  y.  Gardiner, 
29  N.  Y.  146;  Meador  v.  Dollar  Say.  Bank,  66  Ga.  805; 
Tripp  y.  Curtenius,  86  Mich.  494;  Holland  y.  Clark, 
82  Ark.  697. 

A  note  or  bill  payable  at  sight  is  payable  immedi- 
ately, and  neither  presentment  nor  demand  is  • 
condition  precedent  to  payment;  consequently  tbe 
statute  attaches  thereto  from  the  day  of  its  date. 
Byles,  Bills,  84S,  Uth  Bng.  ed. 

Where  money  is  loaned  **to  be  paid  when  called 
for,**  it  is  treated  as  payable  on  demand,  and  tbe 
statute  begins  to  run  from  the  date  of  the  loan; 
and  the  same  is  tme  as  to  money  loaned  to  be  paid 
*Vhen  called  on  to  do  so.**  Ware  v.  Hewey,  57  Me. 
801:  Damall  v.  Magruder,  1  Harr.  ft  G.  (Md.)  439. 

Where,  however,  a  note  or  bill  is  payable  after 
sight,  no  debt  accrues  thereon  until  presentmeot 
Therefore  the  statute  is  no  bar  to  an  action  on  suob 
a  note,  unless  it  has  been  presented  for  payment 
six  years  before  the  action,  the  expressious  '^after 
date**  and  **after  sight'*  not  being  synonymous. 
Hathaway  y.  Patterson,  46Ca].  294;  Holmes  v.  Ker- 
risen,  2  Taunt.  823;  Sturdy  v.  Hendoreon,  4  Bam.  ft 
Aid.  602;  Sutton  y.  Toomer,  7  Bam.  &  C.  416;  Topbam 
v.  Braddiok,  1  Taunt.  672;  Stanton  v.  Stanton,  87  Vt 
411;  Thrall  v.  Mead,  40  T t.  540;  Wenman  y.  Mohawk 
Ins.  Co.  13  Wend.  207;  Wolfe  v.  Whiteman,  4  Harr. 
(Del.)  246. 
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cofpontton  wai  duly  oiganlzed,  the  defend- 
nt  b^ff  one  of  the  diredEon;  that  in  Septem- 
ber, I860,  having  contracted  many  debta,  and 
ifldiog  itself  much  embarrassed,  it  executed  a 
deed  m  assignment,  conveying  and  assigning 
in  tniit  to  trustees,  for  the  benefit  of  all  its 
creditors,  all  of  its  property,  including  the  un- 
paid subscriptions  to  the  capital  stoclL,  of 
which  only  twen^  per  cent  had  been  called 
for  by  the  president  and  directors;  and  that  the 
tmttees  took  possession  of  the  assets  Novem- 
tier  1, 1866,  and  the  business  of  the  company 
onsed.  Plaintiff  further  pot  in  evidence  the 
truncrint  of  the  record  of  the  proceedings  in 
the  Chancery  Court  of  the  City  of  Richmond, 
referred  to  m  plaintiff's  declaration,  in  which, 
opon  a  general  creditor's  bill  brought  in  1871, 
against  the  said  company,  and  its  president 
and  directors,  and  the  surviving  trustees  in  said 
'1  deed  of  assignment,  the  court  had,  by  a  decree 
entered  on  ue  14th  day  of  December,  1880,  ad- 
judicated the  indebtedness  of  the  said  company 
to  require  an  assessment  of  thirty  per  cent  of 
the  unpaid  subecriptioLS  for  the  payment  of 
the  same,  and  the  necessity  and  propriety  of  an 
assefsment  of  thirty  per  cent  upon  the  unpaid 
subscriptions  for  the  {Mty  ment  of  the  said  indebt- 
edness,  and  the  substitution  of  the  plaintiff  as 
truatee  to  receive  and  collect  the  said  assess- 
ment; and  then  the  plaintiff  introduced  in  ev- 
idence the  stock  booKB  of  said  company  show- 
ing the  following  entries  as  to  the  defendant 
Hawkins: 


Vowhom  transfareda 


M.  Bowes 

Oea  B.Waterfaouae. 
B.  P.  WllUamson.... 

E.  H.  Battle,  Jr 

Wm.  B.  Andeison... 


486 
437 
438 
439 
440 


808 
8(B 
808 
800 
SOB 


The  defendant  testified  that  be  subscribed  for 
two  htmdred  and  flf tyshares  under  the  follow- 
ing drcmnstances:  That  at  the  instance  of 
thiee  other  citizens  of  North  Carolina,  viz.,  E. 
P.  Battle,  J.  M.  Hoge,  and  B.  P.  Williamson, 
he  went  to  Richmond  in  the  fall  of  1866,  and 
proposed  to  the  parties  superintending  the  re- 
ception of  subscriptions,  to  take  flf^p*  shares 
each  for  the  above  named  persons,  and  one  hun- 
dred shares  for  himself,  having  in  contempla- 
tion other  parties  who  might  wish  to  take  fifty 
shares  of  this  one  hundred;  that  the  superin- 
tendent suggested  that  it  would  be  more  con- 
venient to  place  his  name  only  upon  the  books 
as  subscriber  for  the  whole  two  hundred  and 
fifty  shares,  and  this  was  done,  the  initials  of 
the  three  persons  being  at  the  same  time  in- 
dorsed as  a  memorandum  on  the  subscription 
paper;  that  in  January,  1866,  when  the  com- 
pany was  organized,  he,  bein^  one  of  the  di- 
rectors, Informed  the  board  01  directors  of  the 
terms  of  his  subscription  as  above,  and  no  ob- 
jection was  made  thereto;  that  he  instructed 
the  officer  of  the  companv  whose  business  it 
was  to  issue  certificates  of  stock  to  issue  five 
for  fifty  shares  each,  Uiree  of  them  in  the  names 
of  the  above  parties  and  two  to  himself,  and  at 
the  same  time  paid  two  hundred  and  fifty  dol- 
lars which  had  been  assessed  upon  the  two 
hundred  and  fifty  shares,  one  hundred  and  fifty 
dollars  of  which  he  had  received  from  his  prin- 
cipals, but  that  he  had  receipted  for  such  certi- 
ficates upon  the  books  of  the  company;  that 


i 

I 


10 
10 
10 
10 
10 


I 


fiO 
fiO 
60 
fiO 
60 
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A  un  or  note  payable  after  demand  or  after  no- 
tice is  not  payable  till  demand  made  or  notice  given, 
fborpe  v.  Booth,  By.  A  Mood.  888;  Clayton  v.  Goe- 
Itaff,  5  Bam.  fr  C  800  [but  see  Palmer  v.  Palmer,  86 
lOcfa.  4S7, 24  Am.  Bep.  006,  ttrntray,  Howland  v.  Bd- 
Boods,  24  N.  Y.  807;  Jones  v.  BIsler,  8  Kan.  184;  Bm- 
trjY,  Day,  1  Cromp.  M.  &  B.  245. 

hilfebiterv.Ktrk,  17  Q.  a  044,  it  was  held  that 
A  piyse  who  had  been  sued  by  a  subsequent  holder 
of  t  diriiODored  bill  could  not  in  turn  sue  the  drawer 
■omthan  six  years  after  the  dishonor  of  the  pa- 
per, although  a  much  less  time  had  elapsed  since 
htoown  liaUUty  had  been  enforced. 

Wb6ve  a  note  or  contract  is  payable  or  to  be  per- 
formed a  certain  number  of  days,  weeks,  months, 
or  jean  after  demand,  a  right  of  action  does  not 
Moue,  or  the  statute  begin  to  run,  unto  after  de- 
naod.  Thorpe  v.  Booth.  By.  &  Mood.  888;  Sutton 
T.  Toomer.  7  Bam  &  C.  410;  Sturdy  v.  Henderson,  4 
Ban.  k  Aid.  fitt;  Clayton  v.  Gosling,  5  Bam.  ft  C. 
^  Wolfe  V.  Whiteman,  4  Harr.  (Bel.)  246;  Wenman 
V.  Hofaawk  loa.  Co.  13  Wend.  M7;  Wright  v.  Hamil- 
<oo,  t  Bailey,  L.  (&  C.)  51:  LitUe  v.  Blunt,  0  Pick.  488; 
BJowd  t.  Butherford,  L.  B.  14  Ch.  Div.  687,  42  L.  T. 
K.  8. 6BI;  Bhind  v.  Hyndman,  64  Md.  687. 

^beie  goods  are  o<Misigned  to  an  agent  for  sale. 


on  conmiisBion  or  otherwise,  in  the  absence  of  any 
special  contract  relative  thereto,  ^e  statute  does 
not  begin  to  run  against  the  owner,  until  an  ac- 
count has  been  rendered  or  a  demand  has  been 
made,  dark  v.  Moody,  17  Mass.  146;  Topham  v. 
Braddlck,  1  Taunt.  672;  Collins  v.  Benning,  12  Mod. 
444:  Balrd  v.  Walker,  12  Barb.  206;  Halden  v.  Crafts, 
4  B.  D.  Smith,  490;  Sawyer  v.  Tappan,  14  N.  H.  868; 
Hutchins  V.  Gilman,  0  N.  fl.  860;  Taylor  v.  Bates,  6 
Cow.  879;  Paschall  v.  Hall,  6  Jones,  Bq.  (N.  C.)  108; 
Hays  V.  Stone,  7  Hill  (N.  Y.)  128;  Krause  v.  Dorrance, 
10  Pa.  482. 

In  all  oases  of  an  open,  continuing  agency,  a  d^ 
mand  must  either  be  proved  or  presumed.  Topham 
V.  Braddlck,  1  Taunt.  572;  Johnson  v.  Humphreys, 
14  Serg.  A  B.  894;  Judah  v.  Dyott,  8  Blackf .  (Ind.)  894; 
Armstrong  v.  Smith,  id.  261;  Halden  v.  Crafts,  4 
B.  D.  Smith,  496;  Ferris  v.  Paris,  10  Johns.  285;  Saw- 
yer v.  Tappan,  14  N.  H.  862;  Buchanan  v.  Parker,  6 
Ired.  L.  (N.  C.)  607:  Staples  v.  Staples,  4  Maine,  582; 
Buohan  v.  James,  1  Speers,  Bq.  (S.  C.)  875;  Satterlee 
V.  Frazer,  2  Sandf .  (N.  Y.  Super.  Ct.)  142:  Walradt  v. 
Maynard,  8  Barb.  584;  MacNalr  v.  Kennon,8Murph« 
(N.  C.)  144;  Lever  v.  Lever,  1 HIU,  Bq.  (B.  a) 67;  Tay- 
lor V.  Spears,  8  Ark.  429;  Stanlf  ord  v.  Tuttle,  4  Yt. 
82;Collardv.  Tuttle,  Id.  48L 
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shortly  afterwLrds  the  fiye  oertiflcates  were 
traogmitted  to  him  in  North  Carolina,  all  five 
being  made  out  in  his  name  only;  that  he  did 
not  retom  either  of  them  to  the  company,  but 
immediately  transferred  each  of  the  tl^ee  in 
question  to  the  party  for  whom  it  was  intended; 
and  that  only  one  of  the  certificates  was  ever 
transferred  upon  the  books  of  the  company. 

The  court  mstructed  the  Jury  to  find  for  the 
plaintiff,  and  the  defendant  excepted.  The 
jury  returned  a  verdict  in  favor  of  plaintiff  for 
19,508.75,  "  of  which  $7,500  is  principal,  and 
bears  interest  from  June  1, 1885,"  upon  which 
Judgment  was  rendered  and  a  writ  of  error 
prosecuted  to  this  court. 

The  record  of  the  Chancery  Court  of  the 
City  of  Richmond  shows  that  W.  W.  Glenn 
recovered  Judgment  In  the  Superior  Court  of 
Baltimore  Ci^,  against  the  express  company, 
by  default,  June  8,  1869,  which  was  entered 
up  for  142,601.81,  on  assessment  of  damages, 
June  24,  1870,  and  that,  on  the  4th  day  of 
December.  1871,  Glenn  filed  his  bill  on  his  own 
behalf  and  that  of  such  other  creditors  of  the 
express  company  as  might  become  parties  to 
the  suit,  against  the  express  company,  its  presi- 
dent and  iflrectors,  and  the  trustees  named  in 
the  deed  of  trust,  subpenas  having  issued  on 
the  28th  of  November,  1871,  which  were  served 
on  two  directors  of  the  company. 

The  bill  sets  forth  the  recovexv  of  the  Judg- 
ment; that  the  trustees  had  collected  little  or 
nothing;  that  the  visible  property  of  the  com- 
pany had  been  seised  by  cieditors  in  various 
States;  that  onlv  twenUr  per  cent  had  been 
called  for  from  the  stockholders,  of  which  the 
trustees  had  collected  but  little;  that  the  valid- 
ity and  legal  effect  of  the  deed  had  been  drawn 
in  question  in  the  courts  of  various  States,  and 
the  operations  of  the  trustees  hindered;  that  it 
would  be  necessary  to  resort  to  the  remainder 


of  the  subscription  to  pay  the  company's  debts, 
and  stockholders  could  not  be  sued  until  a  call 
had  been  made  by  the  company;  that  doubts 
had  been  expressed  whether  the  sutecriptions 
passed  by  the  deed;  that,  if  they  did,  the  trua- 
tees  could  not  sue  without  a  call;  and  thai 
equitv  demanded  that  money  should  be  col- 
lected by  a  call  and  assessment  upon  all  the 
stockholders.  The  bill  prayed  for  a  construc- 
tion of  the  deed,  the  appointment  of  a  receiver, 
an  account,  and  the  ascertainment  of  the 
amount  necessary  to  be  assessed  for  the  pur- 
pose of  paying  the  debts,  etc.,  and  for  general 
relief. 

Nothing  further  was  done  until  August  4. 
1879,  when  an  amended  and  supplemental  blA 
was  filed  asking  that  the  trustees  be  removed 
and  a  new  trustee  be  appointed,  and  that  if  the 
companv  should  make  no  assessment  upon  the 
stockholders  the  court  might  make  one.  This 
amended  bill  charged  that  uAthing  had  been 
done  by  the  company  or  the  trustees  in  execu- 
tion of  the  trust,  or  to  pay  creditors;  that  the 
books  of  the  company  had  been  retained  by 
one  of  the  two  surviving  trustees,  who  were 
nonresidents,  the  third  trustee  being  dead,  etc 
It  does  not  appear  that  process  was  issued  against 
the  company  upon  the  original  bill,  but  upon  the 
amended  and  supplemental  bill,  a  subpena  waa 
issued  against  it,  its  officers,  directors,  and 
tiTiStees,  and  this  was  served  upon  two  direc- 
tors and  a  cashier  of  the  company,  and  pub- 
lished for  four  weeks  in  a  newspaper  in  the 
Citv  of  Richmond. 

The  surviving  trustees,  Hoge  and  Eelly» 
filed  answers  setting  forth  in  detaQ  a  variety  of 
causes  which  had  operated  to  delay  and  im- 
pede their  proceedings,  and  furnished  excuses 
for  their  apparent  lochia,  particularly  litigation 
in  Maryland  and  New  York,  in  which  iniunc- 
sions  were  granted,  and,  in  one  of  the  suits,  a 


In  the  case  of  a  ooUeotIng  agent,  the  canse  of  ao- 
Hon  arises  from  the  time  when  a  demand  Is  made 
upon  the  agent,  and  not  from  the  time  when  the 
money  Is  received  hj  him.  Merle  v.  Andrews,  4 
Tez.  200;  Gardner  v.  Peyton,  6  Oranoh,  C.  C.  601; 
Buchanan  v.  Parker,  6  Ired.  L.  (N.  OL)  687;  Judah  v. 
Dyott,  8  Blackf.  (Ind.)  881;  Lever  v.  Lever.  1  Hill, 
Bq.  (8. 0.)  68;  Taylor  v.  Spears,  8  Ark.  480;  Hyman 
V.  Gray,  4  Jones.  L.  (N.  C.)  166;  Topham  v.  Braddlok, 
l«Taimt.  6T8;  Green  v.  Johnson,  8  Gill  A  J.  (Md.)  889; 
Dodds  V.  Yannoy,  81  Lid.  80;  Bfferton  v.  Logan,  81 
N.  a  ITS;  Green  V.  Williams,  21  Kan.  64. 

In  other  cases,  it  has  been  held  that,  in  the  case 
of  an  ordinary  ooUeottaiff  a^^ant,  whose  only  duty 
is  to  receive  and  pay  over  the  money  to  his  princi- 
pal, the  statute  begins  to  run  immediately  upon 
the  receipt  of  the  money,  regardlesB  of  the  question 
whether  a  demand  has  been  made  or  not,  unlesB  he 
has  fraudulently  concealed  the  fact  of  its  receipt 
by  him,  or  in  any  event  after  the  lapseof  a  reason- 
able  time  after  he  has  received  it,  in  which  to  no- 
ttty  his  prindpaL  GampbeU  v.  Boggs,  48  Pa.  684; 
Bmmons  v.  Hayward,  6  Gosh.  (Mass.)  601;  Bast  India 
Go.  V.  PauU  1  Bug.  L.  *  Bq.  44;  Bstes  v.  Stokes,  2 
Blob.  L.  (8.  a)  1^  Hopkins  v.  Hopkins,  4  Strobh. 
Bq.  (&  a)  207;  Gagwin  v.  Ball,  2  IlL  App.  70;  Dodds 
V.  Yannoy*  81  Ind^  80;  MitobeU  v.  McLemore,  9Tez. 
18L 

In  case  property  is  sold  or  money  loaned,  to  be 
retained  without  interest  until  called  fOr  or  de- 
manded, and  no  note  is  given  therefOr,  the  stat- 
ute does  not  begin  torun  until  demand  is  made. 
Sweet  V.  Irish,  86  Barb.  407;  Thorpe  v.  Goombe,  8 
DowL  *  B.  847;  Ttoylor  v.  Witman,  8  GrantGss.  (PaJ 
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188;  Godman  v.  Bogers,  10  Pick.  (Mass.)  120;  Blohman 
V.  Blohman,  10  N.  J.  L.  U4. 

The  statute  begins  to  run  afrainst  the  holder  of  a 
l>ill  of  exchange,  upon  protest  and  notice  fOr  non- 
acceptance,  although  the  bill  is  not  then  due,  and 
he  does  not  acquire  a  fresh  right  of  action  on  the 
nonpayment  of  the  bill  when  due.  Miller  v.  Haok- 
ley,  6  Johns.  884;  Weldon  v.  Buck,  4  Johns.  144^ 

Where  a  note  is  made  payable  m  spedflo  arUdea 
on  demand,  an  action  cannot  be  maintained  ther^ 
on  until  a  demand  is  made  for  pasrment.  Stanton 
V.  Stanton,  87  Vt.  411;  Harbor  v.  Morgan,  4  lad.  166» 

Where,  as  Is  the  case  with  notes  given  to  mutual 
insurance  companies,  premium  notes  are  glveo^ 
subject  to  assessment  by  the  company,  at  such 
times  and  in  such  sums,  not  exceedmg  in  all  the 
sum  for  which  the  note  is  given,  but  not  payabto^ 
m  full,  at  all  events,  the  statute  does  not  attach  to 
the  note  at  all,  until  an  assessment  is  made  hy  tb» 
company  for  the  purposes  contemplated  and  a  de- 
mand is  made  tiierefor,  or  the  method  of  notice 
provided  by  statute  has  been  complied  with,  and 
then  it  attaches  only  to  the  amount  aaseased,  and 
begins  to  run  thereon  from  the  date  of  notice  or 
demand,  leaving  the  balance  unaffected  by  the 
statute.  Hope  Mut.  Ins.  Ga  v.  Perkins,  2  Abb. 
App.  Dea  888;  Hope  Mut.  L.  Ins.  Ga  v.  Weed,  2» 
Gonn.  61;  Howland  v.  Bdmonds,  24  N.  Y.  807:  How* 
land  V.  Guykendall,  40  Barb.  820;  Sands  v.  St.  John. 
36  Barb.  688;  Savage  v.  Medbury,  19  N.  Y.  88;  Sand* 
\r.  UUenthal,  46  N.  Y.  64L 

A:^  In  case  the  statute  does  not  provide  the  man* 
ner  In  which  notice  of  such  asMssment  shall  be 
given,  the  statute  does  not  begin  to  run  thereon 

181  u.  a. 


MPB' 


HAWKnra  Y.  Glbhn. 


81»-886 


appointed,  to  wbom  the  books 
tnd  ptpecs  of  tife  company  were  consigned, 
snd  when  retomed,  on  the  disposition  of  that 
case,  aflertlie  lapM  of  some  yean,  thej  were 
ctnied  to  Now  x  ork. 

A  decree  pro  wttfuto  was  taken  against  the 
eompanj  in  Beptemher,  1879,  and  an  interlocu- 
tory omr  entmd  on  the  8th  of  October  fol- 
lowing, referring  the  case  to  one  of  the  com- 
mismietB  of  ue  court  to  take  an  account 
of  the  debCadne  by  the  company  and  the  prior- 
itles  thereof,  and  an  account  of  its  assets,  etc, 
upon  ffiriitf  due  notice  by  publication,  which 
ht  dia.  file  commiBsioner  made  report  as- 
certaining tlie  total,  of  indebtedness,  and  the 
whole  amount  of  unpaid  stock;  and  he  recom- 
mended an  aaseasment  of  twenty  per  coit  By 
a  sup|demei9al  rq>Qrtan  increase  of  the  assess- 
ment was  recommended,  and  a  decree  was 
flnaDj  rendered,  December  14>  1880,  sustain- 
ing tte  deed  of  trust,  substituting  John  Glenn 
as  tnurtee,  boldinff  that  the  power  to  make  as- 
sessment remained  with  the  company  after  the 
deed  waa  executed,  finding  the  amount  of  the 
indeblednea  and  that  there  was  no  property 
to  pay  the  debts  except  the  etehty  per  cent  un- 
pna  of  the  capital  stock,  ana  ordering  an  as- 
tsBsment  of  thirty  per  cent,  payable  to  Qlenn, 
tnutee,  who  was  thereby  authorized  to  coUeot 
andreoeiTe  the  same. 

ifMifv,  S«arael  F.  PhUllM,  W.  21  La- 
Mar,  Z  O.  Zaehrp,  Wilbur  1P.  Bogrla  and 
Ma  F.  Drydm,  for  plaintift  in  error: 

Interest  upon  theoill  accrued  only  from  ac- 
tual demand  upon  the  defendant,  and  not  from 
the  date  oi  the  decree;  the  decree  for  a  call 
was  made  in  a  suit  begun  afainst  the  company 
nearly  thirteen  years  after  it  had  stopped  busi- 


Bat^etY.  VpUm.  91 U.  8.  66  (86: 220);  Bunt 
▼.  Smn,  15  Pi^  606;  Glenn  t.  /Saxtan,  68 
Csl868. 

The  defendant  is  not  responsible  for  the  sub- 


scription to  the  160  shares  taken  by  him  for 
solvent  and  named  principals. 

8eo9m  ▼.  Thatfer,  106  U.  8.  168  0^:978): 
Wi9nsr  t.  Brvwn,  122  U.  a  214  (80: 1206)  2 
8m.  Lead.  Cbb.  8th  ed.  416. 

The  cause  of  action  did  not  accrue  within 
three  years. 

WittiamiT.  BankhMd,e»V.B.  19WalL  671 
C^llST);  Rickmond  Y.  Iron$,  121 U.  8.  27,  61 
mp:  864,  872);  Ola^fUm  y.  OagU.  97  K.  C.  800; 
Wood,  Lim.  S  208;  Be  Weleh  Flannel  db  Tweed 
Ob.  L.  R.  20  Bq.  860;  Be  Glen  Iran  Wcrke,  20 
Fed.  Rep.  674;  IHtfenthaler  y.  New  York,  111 
N.  Y.  881;  BanlY.  Oorey,  16N.  Y.  605;  OaQ^ 
pieY.  Rnostlm.  Co.  68U.  8.  22  How.  880  {X^. 
849);  Paiyne  y.  BuUard,  28  Miss.  88;  Cfurry  y. 
Woodward,  68  Ala.  871;  AlUbone  y.  H<Mer,  46 
Pa.  48;  Glenn  v.  miUame,  60  Md.  96;  Glenn  y. 
Howard,  2  Oent.  Rep.  648,  66  Md.  40;  MeEim 
y.  Glenn,  6  Oent  Rep.  776, 66  Md.  480:  Glenn 
y.  Boule,  22  Fed.  Rep.  417:  SeauiU  y.  Thayer, 
106  U.  8.  148  (26:968);  Glenn  y.  8em^,  89 
Ala.  169;  Atehieon,  T,  dbS.  F.  R  Oo.y,  Burlirk 
game  TownMp,  86  Ean.  628;  PiUefnirgh  db  0. 
B.OKY.  Bifer$,92 Pa.  22; MorrieonY. MtOlen, 
84  Pa.  12;  KeiMer  y.  FMter,  22  Ohio  St.  27; 
Palmer  Y.Paimer,  86  Mich.  487. 
'  All  persons  materially  interested,  either  le- 
gally or  beneficially,  in  the  subject  matter  of  a 
suit,  however  numerous  they  may  b?.  are  to  be 
made  parties  to  it,  either  as  plaintiffs  or  defend- 
ants, or  should  at  least  have  notice  of  it,  in 
order  to  bind  them. 

1  Dan.  Ch.  Pr.  190;  8tqry,  Eq.  PL  gS  78-80: 
Pom.  £q.  Jut.  §  114;  MeVeigh  y.  17.  &  78  U. 
8. 11  Wall.  269  9^:^',RibonY,  Ohioago, B.  1. 
dbP.  B.  Co.  88  U.  8.  16  Wall.  446,  460  (21: 
867,  868);  Windsor  y.  MeVeigh,  98  U.  8.  274 
(28: 914). 

The  stockholder  who  is  required  to  pay  may 
compel  his  coetockholders  to  ref imd  or  con- 
tribute to  him  their  prospectlye  pro  rata  or 
share  of  liability  for  the  corporate  debt  he  has 
paid. 


■Dtfl  demand  Is  made  therefor.  Sandsy.  Anneal^, 
SIBnb.  898;  Howland  y.  OaykendaU,  40  Barb.  880. 

WImd  a  dieok  is  gfyeo  upon  a  bank  In  which  the 
tower  has  no  taadn,  and  In  which  he  bad  none 
durlDf  the  eneotaa  six  Tears,  the  Statute  of  Llmlt- 
itians  tegtaa  to  nm  from  the  time  when  the  check 
im  fl?en;aiid  In  such  oases  no  demand  orpresent- 
■nt  need  be  shown.  Bmst  y.  Barrett,  18  Hun« 
«it  Mohawk  Bank  y.  Broderlok,  10  Wend.  804:  Fltoh 
T.Beddtaif,  iSandf.  180;  Healy  y.  GUman,  1  Boew. 
SB(  Johnson  y.  Bank  of  N.  A.  5  Bobt.  664. 

The  lapse  of  six  yean  to  not  a  bar  to  an  action  to 
leeoTcra  deposit;  the  Statute  of  Limitations  only 
begint  to  nm  train  the  ttane  payment  to  demanded 
and  lefosed.  Tbomson  y.  Bank  of  British  N.  A. 
«H.T.l. 

Ooaveelal  deposit,  tfaeStatote  of  Limitations 
does  BOttMdn  to  nm«  until  a  demand  has  been 
aide  for  the  anm  deposited.  Smiley  y.  Fry,  1  Oent. 
Be|».iM.]0DN.T.8aB. 

Actoseof  aotionbya  depositor  against  a  bank 

toreoofsr  tbe  amount  of  a  check  drawn  by  him 

ya  %  SKtoes  upon  a  demand  and  lefosal  of  pay- 

■>nton  proBontation  by  the  payee,  and  an  action 

ftar  eaOk  amoont  to  barred  after  the  lapse  of  six 

J^sn  therefrom.   Bank  of  British  N.  A.  y.  Her- 

^^SBtiHaL  Bank,  81  N.  Y.  106,111:  Yen  Allen  r. 

Ab.  Nat  Bulk,  8i  N.  Y.  1;  Yieti  Y.  Union  Nat.  Bank, 

^Oait  Bap. m.  la  N.  Y.  688  Creyer8lna&  a  81 
Him,  481), 


Where  a  husband  to  custodian  of  the  funds  of  hto 
wife,  inyestlnffber  funds  and  making  over  the  s^ 
ourities  to  her  when  demanded,  the  Statute  of  Um- 
Itations  will  not  oommence  to  run  In  hto  teror  until 
demand  and  refusaL  Hitchcock  y.  Wiltsie,  6  Dem. 
866;  &  a  18  N.  Y.  State  Bep.  144. 

The  Statute  of  Limitations  does  not  begin  to  run 
In  teYor  of  the  Indorserof  a  prcnutosory  note  paya- 
ble on  demand,  at  a  place  spectfled,  until  demand 
to  made  in  compliance  with  the  terms  of  the  con- 
tract and  due  notice  of  nonpayment;  a  demand  by 
letter  to  insufficient.  Menltt  y.  Todd,  28  N.  Y.  28; 
Wolcott  Y.  Yan  8antyoord47  Johns.  248;  Woodworth 
y.  Bank  of  Am.  19  Johns.  80i;  Femer  y.  WiUlams, 
87  Barb.  10;  Pardee  y.  IWi,  80  N.  Y.  286;  Herrlck  y. 
WoolYerton,  41  N.  Y.  681;  Wheeler  y.  Warner,  47 
N.  Y.  619;  Grim  y.  Starkweather,  88  N.  Y.  830;  Pieroe 
y.  Whitney,  29  Maine.  188;  Lockwood  y.  Crawford, 
18  Oonn.  861;  King  y.  Crowell,  61  Maine,  244;  1  Dan. 
Neff.  Inst  618;  Ghitty,  Bills,  12th  Am.  ed.  416;  1  Pars. 
BiUs  A  Notes,  871;  Barnes  y.  Yaughan,  8  B.  L  269; 
Stuckert  y.  Anderson,  8  Whart  (Pa.)  U6;  Gillespie 
y.  Hnnnahan,  4  McCord,  L.  608;  Hartford  Bank  y. 
Oreen,  U  Iowa,  478;  Parker  y.  Stroud,  96  N.  Y.  879 
[reyersiua  S.  0. 81  Hun,  078];  Tredlck  y.  Wendell,  1 
N.  H.  80;  Doubleday  y.  Kress,  60  N.  Y«  4ia 

Seealso,  as  to  4nd{e<dual  liohOtty  ttf  iUKMwUisn 
for  corpc^rate  dehCt,  note  to  Hatch  y.  Dana,  101 
U.  8.,  28  L.  ed.  888w 
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Ogilite  v.  Knox  Ins,  Co.  G8  U.  S.  23  Uow. 
880  (16:849):  PoUard  t.  Bailey,  87  U.  S.  20 
WaU.  520  (22:  me)\Godfrey  v.  Terry,  97  U.  8. 
171  (24: 944);  Hatch  y.  Dana,  101  U.  8.  205, 
211  (25: 886,  886);  Lcmar  Im.  Co.  v.  Hild'-^h, 
55  Iowa,  248;  Ehriekitm  t.  Nemith,  46  N.  fl. 
871. 

The  relation  between  the  company  and  its 
stockholders  with  respect  to  the  liability  under 
his  subscription  contract,  is  the  relation  of 
debtor  and  creditor. 

Hatch^.  Dana,  101  XJ.  8.  205  ^:885);  Ogi- 
livev.  Knox  In$,  Oo.  68  U.  8.  22  How.  892  (16: 
853);  Stephens  y.  Fox,  88  N.  Y.  818,  817. 

Notice  by  publication  has  no  force  or  effect 
against  persons  or  property  in  Jurisdictions  be- 
yond the  limits  of  the  8tate. 

Pana  Y.Bowler,  107  U.  8.  529  (27:424);  8L 
CtaiTY,  Ciw,  106  U.  8.  850  (27:222);  Flmnoyer 
y.  yef,  95  U.  8.  714  (24:565);  Windsor  y.  Mo- 
Veigh,  98  (J.  a  274  (28: 914);  D'Arey  y.  Keteh- 
urn,  52  U.  8. 11  How.  165  08: 648);  ITumpson 
y.  Whitman,  85  U.  8.  18  WalL  467  (21:897); 
Oalpin  y.  Page,  85  U.  8.  18  Wall  850  (21: 
959). 

Plaintiff's  suit  was  haired  by  limitation. 

The  obligation  to  pay  money  subscribed  to 
the  stock  of  corporations  as  ^led  for  or  re- 
quired by  the  president  and  directors,  is  that 
of  a  debt  payable  on  demand. 

Ooshen  d  Jf.  Turnpike  Road  Oo.  y.  Ear- 
tin,  9  Johns.  217;  Howland  y.  BdmondM,  24  N. 
Y.  810:  BtiUwU  y.  Oraig,  58  Mo.  24, 81;  Upkm 
y.  TrUnkoek,  91  U.  8.  A  (28:208). 

No  actual  demand  Is  necessary  to  set  the  stat- 
ute in  motion  as  to  notes  payable  on  demand, 
and  also  as  to  other  money  obligations. 

Angell,  lim.  6th  ed.  98,  94, 95;  2  Dan.  Neg. 
Inst.  Ist  ed.  g  1215;  Andress'  App.  99  Pa.  421, 
11  W.  N.  C.  294;  MeMuUenY.  Ikiferty,  89  N. 
Y.  458;  Bofton  y.  MeAUUter,  1  jfo.  662;  Oxi- 
tnan.  y  Rogers,  10  Pick.  119. 

As  between  the  creditors  of  an  Insolyent  cor- 
poration and  the  stockholders,  the  unpaid 
stock  is  a  debt  due  at  once,  without  further  de- 
mand. 

Henry  y.  Vermillion  d  A,  R.  Co.  17  Ohio. 
187;  Hatch  y.  Dana,  101  U.  8.  206  (25: 885); 
Jiarsh  y.  BurrougJis,  1  Woods,  464;  HolmiBS  y. 
Sherwood,  16  Fed.  Bep.725^0rat^ofiiy.  Rohrer, 
59  Md.  600;  Rs  Olenlron  Works,  20  Fed.  Rep. 
674;  Sagory  y.  Dubois,  8  8andf.  Ch.  466.  492; 
GUtm  y.  Dorshmmer  23T9±  Bop.  696, 84  Fed. 
Rep.  686;  Glenn  y.  Mest,  28  Fed.  Rep.  908. 

Wheneyer  the  corporation  ceases  to  do  busi- 
ness, the  liability  of  the  stockholders  becomes 
absolute. 

Thompson,  8tockholders,  §  291;  Payne  y. 
BuUard,  28  Miss.  91;  Terry  v.  Anderson,  96  U^ 
8.686(24:867). 

The  beneficent  operation  of  the  statute  could 
not  be  stayed  during  the  long  period  between 
the  assignment  of  l366  and  the  decree  of  1880, 
by  the  mere  neglect  of  the  assignee  to  make  a 
call  or  demand. 

Oodman  y.  Rogers,  10  Pick.  119;  Baker  y. 
Atlas  Bank,  9  Met  198;  Laforoe  y.  Jayne,  9 
Pa.  410;  Pittsbufvh  S  O.  R.  Ch.  y.  A/ers,  82 
Pa.  22;  Pittsburgh  dbO.  R.  Oo.  y.  Graham,  86 
Pa.  77;  Morrison  y.  liuUin,  84  Pa.  12, 17; 
Shackamaxon  Bank  y.  Dougherty,  20  W.  N.  0. 
297;  Franklin  Sofs.  Bank  y.  Bridges,  20  W.  N. 
C.  48:  Baksr  t.  Johnson  Oo.  88  Iowa,  154; 
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Preseott  y.  Gonser,  84  Iowa,  175;  Hintrager  y. 
Henncssy,  46  Iowa,  600;  First  Nat,  Bank  y. 
Greene,  64  Iowa,  445;  Palmer  y.  Palmer,  8d 
Mich.  488;  Wright  y.  Paine,  62  Ala.  840. 

A  trustee  for  the  creditors  of  an  insolvent 
corporation  could,  soon  after  his  appointment, 
haye  sued  the  plaintiff  in  error  directly  by  bill 
in  equity  without  the  necessity  of  acaU. 

Hatch  Y.  Dana,  101 U.  8. 205  (35:885);  OgiliDS 
Y.  Knox  Ins.  Co.  68  U.  8. 22  How.  880  (16: 849). 

Messrs.  Clubrlea  Marshall  and  John. 
Howard*  for  defendant  in  error: 

This  decree  was  binding  upon  the  stockhold- 
ers of  the  company,  so  far  as  the  unpaid  sub- 
scription to  the  capital  stock  of  the  company^ 
in  their  hands,  was  concerned. 

Morgan  Oo.  y.  AUen,  108  U.  8.  498  (26:  498); 
Sawyer  y.  Hoag,  84  U.  8.  17  WalL  610  pi:  781); 
Ex  parte  SchoaerUferger,  96  U.  8.  874  (24:  858); 
VaUee  y.  Dumergue,  4  Ezch.  290;  Bank  of  Au- 
stralasia Y.  Harding,  9  M.  G.  4;  8.  661; 
OgUvie  y.  Knox  Ins.  Oo.  68  U.  8.  22  How.  387 
(16:  851);  Sanger  y.  m)t<m,  91 U.  8. 68  (28: 221); 
Hall  y.  U.  S.  Ins.  Co.  6  GiU,  484;  Sagory  y. 
Dubois,  8  8andf.  Ch.  600. 

The  necessity  for  a  call  to  enable  the  trusteea 
to  sue.  is  established  by  the  decree  and  by  re- 
neated  decisions 

Robertson  y.  Sibley,  10  Minn.  880, 881;  Chand- 
ler Y.Siddle,Z  Dm.  0. C.All;Seo9iUY.  Thayer, 
106  U.  8.  158  (26:  978). 

The  power  to  make  calls  became  itself  a  trusty 
and  its  execution  became  enforceable  by  a  court 
of  equity  as  any  other  trust.  After  executing 
the  aeea  of  trust,  the  company  could  not  use  its 
power  to  make  calls  on  its  stockholders  for  any 
other  purpose,  not  eyen  for  its  own  corporate 
purpoee%  nciil  it  first  exercised  that  power  to 
effectuate  the  trusts  of  the  deed. 

Perry,  Trusts,  g  248  and  note;  Houldsteorth 
Y.  City  of  Glasgow  Bank,  L.  R.  6  App.  Cas. 
828-4;  d^lvie  y.  Knox  Ins.  Oo.  68  U.  8.  2a 
How.  887  (16:  851);  Kansas  Pac.  R  Oo.  y. 
Atchison,  T.d  S.  F.R  Oo.  112  U.  8.414  (28: 794). 

In  Tlrffinia,  when  a  deed  of  trust  is  made  by 
a  debtor  in  fayor  of  his  creditors,  the  8tatute 
of  Limitations  does  not  run  against  a  creditor, 
so  far  as  the  trust  fund  createa  by  the  deed  ia 
concerned. 

Smith  y.  WaMngUm  City,  F.  M.  d  G.  S.  R. 
Co.  88  Gratt.  617;  Bowie  y.  Poor  School  Soc  75^ 
Va.  800;  Hambleton  y.  Glenn,  18  Ya.  L.  J.242. 

When  the  chancery  court  decreed  that  tbis^ 
assessment  upon  the'  stock  should  be  paid  to 
the  trustee,  the  assumpsit  created  by  the  decree 
was  as  complete  on  the  part  of  the  stockholder 
as  if  he  had  been  personally  present  in  court 

2  Greenl.  Ev.  g  102,  Hawkes  y.  Saunders, 
Cowp.  290;  Second  Nat.  Bank  y.  Grand  Lodge, 
F.  d  A.  MasonSj9S  JJ.B.  12^  {^:Tt):  OainesY. 
Miller,  111  U.  8.  896  (28:  466). 

The  following  decisions  inyolye  all  the  ques- 
tions presented  by  this  record: 

Vandertserken  y.  Glenn,  18  Ya  L.  J.  91; 
Glenn  y .  Semple,  80  Ala.  169;  Lehman  y.  Glenn, 
18  Va.  L.  J.  802;  Semj^  Y.  Glenn,  18  Va  L.  J. 
805,  Sayrr  y.  Glenn,  l8  Va.  L.  J.  807:  Morris  y. 
GUnn,  18  Va  L.  J.  224;  Glenn  y.  WiUiams,  60 
Md.  94;  Glenn  y.  Clabaugh,  7  Oeot  Rep.  891. 65 
Md.  67;  GlennY.  Howard,  8  Gent  Rep.  648,  ^"i 
Md.  40;  MeKim  t.  Glenn,  6  Cent  Rep.  776,  GfJ 
Md.  479;  Glenn  y.  Orr,  96  N.  0.  41S;  GUnn  y. 
^tec((m,  68  Gal.  868. 
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Mr,  Chirf  Justice  Fuller  ddlTered  the  opin- 
ion o(  die  court: 

Counsel  for  pUintifiF  in  error  contends  that 
the  decree  of  the  Richmond  Chancery  Court 
imkiDg  the  call  and  aaseaBmeDt  was  yoid  as 
•gunst  him,  because  he  was  not  a  party  to  the 
fdt;  that  the  cause  of  action  was  barred  by 
^  Statute  of  limitations;  that  he  was  not  re- 
■poosible  upon  one  hundred  and  fifty  shares  of 
tbe  fto^;  and  that  interest  should  not  have 
been  allowed  from  the  date  of  the  call,  but  only 
horn  the  time  of  the  filing  of  the  complaint 

Tbe  Jurisdiction  of  the  Richmond  Chancery 
Court  to  settle  the  construction  of  the  deed  of 
trust,  to  remove  the  ori^rinal  trustees  and  sub- 
idtute  another,  and  to  ascertain  the  extent  of  the 
HabiHties  and  assets  of  the  corporation,  is  not 
doiied.  It  is  conceded  that  the  balance  re- 
^J  maixdng  unpaid  on  subscriptions  to  stock  is  a 
tnst  fund  for  the  payment  of  corporate  debts, 
and  that  a  judgment  obtained -against  a  corpo- 
ndoD  cannot  be  imi)eached  except  for  fraud. 
But  it  is  said  thai  a  binding  assessment  cannot 
be  leried  without  the  presence  of  the  stock- 
boldera  or  service  of  process  or  notice  upon 
tbero. 

Under  the  charter  of  this  company  a  call 
eoold  only  be  made  by  the  president  and  di- 
reckOB,  and  was  a  corporate  question  merely, 
and  in  tiie  situation  of  the  company's  affairs  it 
was  a  du^  to  make  it,  failing  the  oischarge  of 
wbidi  by  the  president  and  oirectorb,  creditors 
could  set  the  powers  of  a  court  of  equity  in 
motion  to  accomplish  it 

Eiecuting  in  that  regard  a  corporate  ffmo- 
doB  for  a  corporate  purpose,  it  is  difficult  to 
lee  upon  what  ground  ii  could  be  held  that  the 
coort  could  not  order  an  assessment  operating 
opon  stockholders,  who  would  be  bound  if  the 
president  and  directors  had  ordered  it 

8aed  after  such  an  order  of  court,  the  de- 
feodant  does  not  deny  the  existence  of  any  one 
of  the  facts  upon  which  the  order  was  made, 
but  contends  that  there  has  been  no  call  as  to 
Urn,  because  he  was  not  a  party  to  the  cause 
between  creditor  and  corporation.  We  under- 
itaod  tbe  rule  to  be  otherwise,  and  that  the 
ito^holder  is  bound  by  a  decree  of  a  court  of 
eauity  against  the  corporation  in  enforcement 
of  t  corporate  du^,  although  not  a  party  as  an 
iDdiridual,  but  only  through  representation  by 
^company. 

A  stodLholder  is  so  far  an  intee^al  part  of 
tbe  corporation  that,  in  the  view  of  the  law,  he 
i>  fvivy  to  the  proceedings  touching  tbe  body  of 
which  be  is  a  member.  Sanger  v.  Upton,  91 
U.  8. 5«,  58  [23:  220,  221],  in  which  case  it  is 
aho  aaid:  "It  was  not  necessary  that  the  stock- 
bolden  should  be  before  the  court  when  it  (tbe 
order)  was  made,  any  more  than  that  they 
ibookl  hare  been  there  when  the  decree  of 
lisokniptcy  was  pronounced.  That  decree 
Ks^e  the  jurisdiction  and  authority  to  make  the 
wder.  The  plaintiff  ha  error  could  not,  in  this 
action,  question  the  validity  of  the  decree;  and 
for  the  same  reasons  she  could  not  draw  into 
|.  qticstion  the  validity  of  the  order.  She  could 
*  wt  be  heard  to  question  either,  except  by  a 
*ptnte  and  direct  proceeding  had  for  that 
pofpote."  As  against  creditors  there  is  no  dif- 
™occ  between  unpaid  stock  **and  any  other 
asaetB  which  may  form  a  part  of  the  property 
nd  effects  of  the  oorporadon;"  Morgan  County 


V.  Allen,  108  tJ.  8.  498,  600  [20:  408,  502];  and 
"the  stockholder  has  no  right  to  withhold  the 
funds  of  the  company  upon  the  ground  that  he 
was  notindividuidly  a  party  to  £e  proceedinga 
in  which  the  recovery  was  obtain^."  Oienn 
v.  WiUiama,  60  Md.  98, 116.  In  the  last  cited 
case,  which  was  an  action  to  recover  upon  the 
assessment  controverted  here,  the  Court  of 
Appefds  of  Maryland  passed  upon  the  question 
now  before  us,  and  held,  in  an  able  opinion  by 
AJvev,  J.,  that  the  Richmond  Chancery  Court 
acquured  Jurisdiction  over  the  express  company 
and  the  trustee;  that  that  court  had  power  and 
Jurisdiction  to  make  assessments  upon  the  un- 
paid subscriptions  to  raise  funds  to  pay  the  cor- 
poration's deots,  and  its  decree  making  such  as- 
sessment was  binding  and  effective  "upon  the 
stockholders  who  were  not  in  their  individual 
capacities  parties  to  the  cause;"  that  Glenn  was 
l^lly  appointed  trustee;  and  that  the  Statute 
of  Lmiitations  began  to  run  only  from  the  time 
the  assessment  was  made  by  the  decree  of  the 
court  in  Virginia,  and  could  form  no  bar  to  the 
right  to  recover  in  the  action.  Sanger  v.  Upton, 
eupra.  is  quoted  from,  and  It  is  correctly  stated 
that  that  dedsion  "was  made  not  in  pursuance 
of  any  express  provision  of  the  bankrupt  law, 
but  in  analogy  to  the  powers  and  procedure  of 
a  court  of  equi^r*  <uid  to  meet  the  requirements 
and  Justice  of  ^e  case." 

In  Hambleton  ▼.  Qlenn,  18  Ya.  L.  J.  242, 
the  rejection  by  the  Circuit  Court  of  Henrico 
Counl^,  Virginia,  to  which  the  suit  in  the  Rich- 
mond Chancery  Court  had  been  removed,  of  a 
petition  of  certain  stockholders  to  be  made  par- 
ties, and  for  a  rehearing  of  the  cause,  came  un- 
der review  in  the  Supreme  Court  of  Appeals 
of  Virginia,  and  that  court  among  other  things 
said:  "The  first  question  raised  in  this  court  is 
that  the  appellants  are  entitled  to  be  made  par- 
ties to  the  suit  of  OlennY.  National  Express  and 
Transportation  Company,  because  Uie  relief 
sought  is  against  them.  The  suit  of  Qlenn  v. 
The  NatUmal  Express  and  Transportation  Com- 
pany is  a  creditors'  suit  against  a  corporation, 
and,  by  the  terms  of  its  charter  and  the  laws 
of  this  State  applicable  to  said  company,  it  was 
lawfully  sued  as  such  br  its  corporate  name, 
and  the  individual  stockholders  were  not  proper 
parties  to  such  a  suit,  the  president  and  direct- 
ors being  by  their  selection  their  representatives 
for  this  purpose.  The  appellants  admit  this  as 
to  any  live  and  going  corporation,  and  claim, 
as  the  corporation  is  dead,  that  by  its  deed  of 
trust  it  assigned  to  trustees  and  ceased  to  ex- 
ist; that  in  a  suit  by  a  creditor,  or  by  creditors 
generally,  the  suit  against  the  corporation  is  in 
fact  pne  not  against  the  con>oration,  but 
against  them  as  stockholders,  and  they  are  not 
represented  by  the  company  nor  by  the  trustees. 
Bv  the  law  of  this  State  (Code  of  1878,  chap. 
5o,  ^  81),  'when  any  corporation  shall  expire  or 
be  dissolved,  or  its  corporate  rights  and  privi- 
leges shall  have  ceased,  all  its  works  and  prop- 
erty, and  debts  due  to  it,  shall  be  subject  to  the 
pa3rment  of  debts  due  by  it,  and  then  to  distri- 
Dution  among  the  members  according  to  their 
respective  interests;  and  such  corporation  may 
sue  and  be  sued  as  before,  for  the  purpose  of 
collecting  debts  due  to  it,  prosecuting  rights 
under  previous  contracts  witn  it,  and  enforcing 
its  liabilities,  and  distributing  the  proceeds  oi 
its  works,  property  and  debts,  among  those  en- 
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titled  thereto/  Bv  which  it  is  provided  that, 
notwithstanding  its  death,  it  stands,  for  the 
purpoee  of  heing  sued  by  creditors,  Just  as  it 
did  while  alive  and  going,  and  may  sue  and  be 
•ued  as  before,  and  that  the  directory  has  as- 
signed to  trustees  alters  the  case  only  so  far  as 
to  make  the  trustees  necessair  parties.** 

The  section  quoted  from  the  Code  of  1878  is 
identical  with  section  80  of  chapter  00  of  the 
Code  of  1860;  and  as  the  corporation,  notwith- 
standing it  may  have  ceased  the  prosecution  of 
the  objecti9  for  which  it  was  organized,  could 
still  proceed  in  the  collection  of  debts,  the  en- 
forcement of  liabilides,  and  the  application  of 
its  assets  to  the  payment  of  its  editors,  all 
corporate  powers  essential  to  these  ends  re- 
mained unimpaired.  We  concur  in  the  decision 
to  this  effect  of  the  highest  tribunal  of  the  State 
where  the  corporation  dwelt,  in  reference  to 
whose  laws  the  stockholders  contracted,  Canada 
Southern  B,  Co.  v.  Qebhard,  109  U.  S.  627  [27: 
1020],  and  in  whose  courts  the  creditors  were 
oblimi  to  seek  the  remedy  accorded.  Barclay 
T.  Tahnan^  4  Edw.  Ch.  128;  Bank  of  Virginia 
▼.  Adami,  1  Par.  SeL  Cas.  584;  AUorton  t. 
Lunde,  112  lU.  196. 

We  think  it  cannot  be  doubted  that  a  decree 
against  a  corporation  in  respect  to  corporate 
matters,  such  as  the  making  of  an  assessment 
in  Uie  discharge  of  a  duty  resting  on  the  cor- 
poration, necessarily  binds  its  members  in  the 
absence  of  fraud,  and  that  this  is  involved  in 
the  contract  created  in  becomine  a  stockholder. 

The  decree  of  the  Richmond  Chancery  Court 
determined  ibe  validity  of  the  assessment;  and 
that  the  lapse  of  time  between  the  faflure  of 
the  companv  and  the  date  of  the  decree  did  not 
pieclude  reuef,  by  creating  a  bar  through  Stat- 
utes of  Limitation  or  the  implication  of  the 
doctrine  of  laches.  And  so  it  nas  been  held  in 
numerous  cases  referred  to  on  the  argument. 
The  court  may  have  erred  in  its  conclusions,  but 
Its  decree  cannot  be  attacked  collaterally,  and, 
indeed,  upon  a  direct  attack,  it  has  almdy 
.  been  sustained  bv  the  Virginia  Court  of  Appeals. 
Bdmbleton  v.  Olenn,  tupra. 

Some  further  observations  may  not  inappro- 
priately be  added.  Unpaid  suMcriptions  are 
assets,  but  have  frequently  been  treated  by 
courts  of  equity  as  if  impressed  with  a  trust 
tub  modo,  upon  the  view  that,  the  corporation 
being  insolvent,  the  existence  of  creditors  sub- 
jects these  liabilities  to  the  rules  applicable  to 
funds  to  be  accounted  for  as  held  in  trust,  and 
that  therefore  Statutes  of  Limitation  do  not 
commence  to  run  in  respect  to  them,  until  the 
retention  of  the  money  nas  become  adverse  by 
a  refusal  to  pay  upon  due  requisition. 

But  the  condusion  as  to  the  statute  need  not 
be  rested  on  that  ground;  for  although  the  oc- 
currence of  the  necessity  of  resorting  to  unpaid 
stock  may  be  atdd  to  fix  the  liability  of  the  sub- 
scriber to  respond,  he  cannot  be  allowed  to  in- 
sist that  the  amoimt  required  to  discharge  him 
became  instantly  payable  though  unascertained, 
and  though  there  was  no  request,  or  its  equiv- 
alent, for  payment 

And  here  there  was  a  deed  of  trust  made  by 
the  debtor  corporation  for  the  benefit  of  its 
creditors,  and  it  has  been  often  ruled  in  Vir- 
ginia, that  the  Hen  of  such  a  trust  deed  is  not 
barred  by  any  period  short  of  that  sufficient  to 
raise  a  presumption  of  payment      Bmdth  v. 

in 


Watfiington  Citv,  V.  M.  A  G.  8.  R  06.  Z^ 
Gratt  617;  Bmomv.  T^  Pdor School Soe.  75 Va. 
800;Affi6Memv.  (?2mn,18Va.L.J.242.  This 
deed  was  not  only  upheld  and  enforced  by  the 
decree  of  December  14, 1880,  but  also  the  power 
of  the  substituted  trustee  to  collect  the  smews 
ment  by  suit  in  his  own  name,  was  declared  by 
the  Court  of  Appeals  of  Viiginia,  in  Le%Dii  v. 
Olenn  Ji  8.  B.  Kep.  866.  See  also  Baltimore 
dO.  B.  Oo,Y.  Glmn,  28  Md.  987. 

By  the  deed  the  subscriptions,  so  far  as  un- 
called for,  passed  to  the  trustees,  and  the  cred- 
itors were  limited  to  the  relief  which  could  be 
afforded  under  it,  while  the  stockholders  could 
be  subjected  only  to  equality  of  assessment; 
and  as  the  trustees  could  not  collect  except  up- 
on call,  and  had  themselves  no  power  to  make 
one,  rendering  resort  to  the  president  and  di- 
rectors necessary,  or,  failing  their  action,  then 
to  the  courts,  it  is  very  doir  that  the  Statute 
of  limitations  oould  not  conmienoe  to  run  un- 
to after  the  call  was  made. 

The  rule  laid  down  in  ScoHll  t.  Thaper,  105 
U.  S.  148,  155  [26:  968,  978],  appUes.  In  that 
case  it  was  said  by  Mr.  Jumoc  Woods,  speak- 
ing for  the  court:  '^There  was  no  oblieitioQ 
resting  on  the  stockholder  to  pav  at  all  until 
some  authorized  demand  in  behalf  of  creditors 
was  made  for  payment  The  defendant  owed 
the  creditors  notning,  and  he  owed  the  com- 
pany Dothiuff  save  such  unpaid  portion  of  hit 
stock  as  might  be  necessary  to  satisfy  thedaima 
(^  the  creditors.  Upon  the  bankrupt^  of  the 
company,  his  obligation  was  to  pay  to  the  as- 
signees, upon  demand,  such  an  amount  upon 
h&  unpaid  stock  as  would  be  sufficient,  with 
the  other  assets  of  the  company,  to  pay  its 
debts.  He  was  under  no  obligation  to  pay  any 
more,  and  he  was  under  no  obligation  to  pay 
anything  until  the  amount  necessary  for  him  to 
my  was  at  least  approximately  ascertained. 
Until  then  his  obligation  to  wj  did  not  become 
complete."  and  it  was  held,  ^*tnat  when  stock  is 
subscribed  to  be  paid  upon  call  of  the  company, 
and  the  company  refuses  or  neglects  to  mate 
the  call,  a  court  of  equity  may  itself  make  the 
call,  if  the  interests  of  the  creditors  require  it 
The  court  will  do  what  it  is  the  duty  of  the 
company  to  do.  But  under  suoh  drcum* 
stances,  before  there  is  any  obUgatiou  upon 
the  stockholder  to  pay  without  an  aaiessment 
and  call  of  the  company,  there  must  be  some 
order  of  a  court  of  competent  Juiisdiotion,  or, 
at  the  very  least,  some  authorized  demand  up- 
on him  for  payment;  and  it  is  dearths  Statute 
of  Limitations  does  not  b^:in  to  run  in  his  favor 
until  such  order  or  demand." 

Constituting,  as  unpaid  subscriptitns  do,  & 
fund  for  the  payment  of  corporate  debts,  when 
a  creditor  has  exhausted  his  l^al  remedies 
against  the  corporation  which  fails  to  make  an 
assessment,  he  may,  by  bill  in  equi^  or  other 
appropriate  means,  sublect  such  suhscriptioiis 
to  the  satisfaction  of  bis  ludgment  sod  the 
stockholder  cannot  then  object  that  no  call  has 
been  made.  As  between  creditor  and  stock- 
holder, "it  would  seem  to  be  dngolar  if  tbs 
stockholders  could  protect  themsures  from 
paying  what  they  owe  by  setting  up  the  default 
01  thdr  agents.*  HaUh  v.  liana,  101  U.  8. 
205,  214  m\  885,  887].  The  condltloa  that  a 
call  shall  oe  made  is.  under  such  drcumstances, 
as  Mr.  JuiHee  Bradley  remarks  in  the  matter 
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of  Olm  Jnm  Warki,  20  Fed.  Bep.  074,  681, 
*1mt  a  spider's  weo,  wbidi  the  first  breath  of 
the  Isjr  blows  away."  And  as  between  the 
itockbo.jer  and  the  oorporatioii,  it  does  not 
Be  hi  the  mouth  of  the  stockholder  to  say,  hi 
rapoose  to  the  attempt  to  collect  hJssabsciip- 
lioo,  for  the  payment  of  creditors,  that  the 
daim  k  barred  becanse  the  company  did  not 
discfaaige  its  corporate  duty  in  Tfspect  to  its 
auditors  earlier.  CourUv  m  Morgan  t.  AUen^ 
103U.&496nM:496]. 

These  consiaerations  dispose  of  the  alleged 
«ror  in  not  anataining  the  defense  of  the  stat- 
ttlocy  bar. 

Bt  S  26,  chap.  07,  title  18.  "Chartered  Com- 
puiies,'*  of  theTireinia  Code  of  1878  (p.  051). 
n  is  prorided  that  ^*no  stock  shall  be  assigned 
01  the  books  without  the  consent  of  the  com- 
pso7,antil  aU  the  money  which  has  become 
ptyable  (hereon  shall  have  been  paid;  and  on 
toy  assiffnment  the  assignee  and  assignor  shall 
each  be  liable  for  any  installments  which  may 
have  aocmed,  or  which  may  thereafter  accrue, 
and  may  be  proceeded  asainst  in  the  manner  be- 
fore pnmdea."  And  this  was  the  provision  of 
tbe  Code  of  1860  (chap.  07,  tiUe  18,  §  ^):  and  in 
Hambldom  ▼.  GleMfi,  tupra,  it  was  held  "that 
QBder  that  aectkm  the  assignee  and  assignor 
ire  lisl^  for  any  installment  which  may  have 
iccroed  or  which  may  hereafter  accrue,"  and 
to  Uie  same  effect  is  MeKimY.  Olenn,  66  Md. 
m  [6  Cent  Rep.  7761. 

Defendant  claims  that  of  the  two  hundred 
fiod  fif^  shares  for  which  he  subscribed  he  took 
one  hundred  and  fifty  shares  for  three  'other 
penoDS.  Tbe  stock  ledger  shows  that  tve  cer> 
U£cates  of  fifty  shares  each  were  sent  to  de- 
fendant, made  out  in  his  name;  and  it  appears 
■nan  h»  evidence  that  he  tramdTerred  throe  cer- 
tificates for  fifty  shares  each  to  Hoge,  Battle 
and  WiDiamaon,  though  th^  failed  to  have 
tbem  transferred  to  their  own  names  on  the 
books  of  the  company.  Of  the  romaining  one 
todied  shares,  defendant  rotained  fifty  and 
tasstored  the  other  fifty  to  five  other  persons 
vboQ  he  had  anticipated,  when  he  subscribed, 
Bight  tske  them.  Bo  far  as  appears  from  the 
itock  r^^ster  the  plaintiff  remained  the  origl- 
ttl  owner  of  two  nundred  shares  and  the  as- 
■^Dor  of  fifty,  and  no  error  is  assigoed  as  to 
thaltftr 

Sec.  25  of  chap.  07,  title  18,  of  the  Code  of 
virgiida  of  1860,  is  as  follows:  "A  person  in 
whose  name  shares  of  stock  stand  on  the  books 
01  a  company  shall  be  deemed  the  owner  tbere- 
;,••  it  imrids  the  company."  Code  of  1878, 
ftfe  18.  cE5>.  07,  §  27. 

00  far  as  creditors  wero  concerned,  Hawkins 
maafoed  a  shareholder  as  to  the  two  hundred 
^m.  PuBman  v.  Upton,  06  U.  8.  828  [24: 
«?«!;  Bidmond  v.  Irani,  121 U.  8.  27  [80:8641; 
t>i«  V.  TrOOeoek,  01  U.  8.  45  [28:  2D3]. 

The  lodgment  of  the  circuit  court  cannot  be 
<™oiM  because  the  defendant  was  held  liable 
oa  two  hundred  and  fifty  shares. 

It  h  alao  objected  that  interest  upon  the 
tmoont  called  abouki  have  been  allowed  from 
^  dite  of  the  commencement  of  the  suit  and 
001  from  the  date  of  the  decree,  but  tbe  difll- 
I  catty  with  this  contention  is,  that  there  was  no 
''^oliot^  for  a  new  trial  in  the  case.  The  court, 
^^^  sppean,  gave  no  instruction  on  the 
^hjKt  of  the  amount  of  the  interest,  and  the 
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exception  to  the  instruction  to  find   for  the 

Elaintiff  does  not  question  tbe  amount  found 
y  the  Jury.  The  Code  of  Virginia  of  1860 
provides:  "If  the  money  which  any  stock- 
holder has  to  pay  upon  his  shares  be  not  paid 
as  required  by  the  president  and  directors,  the 
same,  with  interest  thereon,  may  be  recovered 
by  warrant,  action  or  motion  as  aforesaid." 
dode  of  1860,  title  18,  chap.  07,  g  21;  Code  of 
1878,  tiUe  18,  chap.  07,  g  28.  Interest  woukl 
therefore  seem  chargeabft  from  the  date  of  tha 
caD. 
Thsjvdgmentofthe  Oir&uU  Oaurt  UaprmM. 


DAVID  FREELAND,  Plff.  in  Err.. 

e. 

JOSEPH  V.  WILLIAMa 

(8ee&  0.  Reporter's  ed.  ttlHflU 

Judgment  for  tori  isnot  a  contract — OontHiU' 
Hon  of  W.  Yirginia^-Uabaity  for  act  dam 
durinp  late  loar—Ml  in  chancery  ie  due  pro- 
ceeeoflaw, 

1.  A  jiidflrmeot  tn  an  action  of  tort,  is  not  pro- 
tected by  the  provision  of  the  FMeral  Oonstitu* 
tlon  which  forbids  a  State  passing  a  law  Impair- 
ing tbe  obligation  of  oontracts. 

8,  A  judgment  for  a  tort  is  not  a  contract  nor  evl- 
dence  of  a  contract  within  tbe  meaning  of  the 
constitutional  provision. 

8.  The  Constitution  of  West  Virginia  of  1872,  in 
its  provision  that  tbe  property  of  a  oitiaen  shaU 
not  be  sold  on  a  judgment  for  an  act  done  during 
the  late  dvil  war,  does  not  violate  the  obligation 
of  a  ooQtract  where  the  judgment  was  founded 
on  a  tort  committed  as  an  act  of  public  war. 

4.  No  civil  liability  attached  to  officers  or  soldiers 
for  an  act  done,  in  accordance  with  the  usages  of 
civilized  warfare,  incur  late  dvH  war,  under  and 
by  military  authority  of  either  party. 

ft.  A  bill  in  chancery  Is  one  of  the  recognised  pro- 
ceeses  of  law  for  re-examining  a  judgment  and  en- 
joining its  execution,  and  is,  in  its  form,  due  pro- 
eesB  of  law. 

[No.  207]. 

Arguid  April  17, 1889.    Decided  May  IS,  1889. 

IN  E1:R0R  to  tbe  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia,  to  review  a 
Judgment  denying  an  appeal  from  a  decree  of 
the  Circuit  Court  of  Preston  CounU^  enjoin- 
Ingthe  collection  of  a  Judgment.    Ajflrmed, 

The  facts  are  stated  in  Uie  opinion. 

Mesere,  0,  0,  Cole  and  W.  L.  Cole»  for 
plnintifl  in  error: 

It  does  not  appear  from  this  record  what 
matters  of  law  or  fact  were  involved  in  the 
trial  of  the  original  case. 

Bedges  v.  Price,  2  W.  Va.  102;  Williame  v. 
Fredand.  2  W.  Va.  800;  Litely  v.  Ballard,  2 
W.  Va.  406. 

The  Judgment  in  this  case,  affirmed  by  the 
highest  court  in  the  State,  must  be  held  con- 
clusive of  all  matters  of  law  and  fact  involved. 

Cooley,  Const.  Lim.  409;  JMtnae  v.  Mer- 
chanta  Mut.  Ine.  Co.  81  U.  S.  14  Wall  661  (20: 
707). 

Plaintiffs  Judgment  was  a  contract. 

1  Pow.  Contr.  6;  2B1.  Com.  448;  Dartmouth 
College  v.  Woodtoard,  17  U.  S.  4  Wheat.  018 
(4:  620);  Fletcher  ▼.  F^,  10  U.  S.  6  Cranch, 
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87  (8: 162);  Green  t.  BiddU,  21  U.  S.  8  Wheat 
1  (6:  647). 

The  judgment  hi  question  was  the  property 
of  the  plaintifr  of  which  he  could  not  he  de- 
prived but  by  due  process  of  hiw. 

2  Bl,  Com.  chap.  29,  g§  1,  2,  8;  ArnM  v. 
MeOv,  4  W.  Va.  6«;  Ounn  v.  Barrjf,  82  U.  8. 
16  Wall  822  (21:  214);  Cooley,  ConsU  Lhn. 
862:  Ikuh  t.  Van  Kleeek.  7  Johns,  477;  West- 
ervelt  v.  Urego,12  N.  Y.  211;  Kendall  ▼.  Dodge, 
8Vt.860. 

The  suit  in  equity,  grounded  solely  upon  the 
constitutional  provision,  is  not  "due  process  of 
law." 

Murray  v.  Boboken  Land  db  Imp,  Co.  6P  XJ. 
8. 18  How.  272  (16:  872);  Johneon  t.  Jone$,  44 
HL  142;  Bloomer  ▼.  MoQuetean,  65  U.  S.  14 
How.  589  (14:  682);  Martin  ▼.  Snoioden,  18 
Gratt.  100;  lieiehert  v.  Felpe,  78  U.  8.  6  Wall. 
160  (18: 849);  Atkineon  v.  Dunlap,  60  Maine, 
111;  Bureh  ▼.  Newbury,  10  N.  T.  <^;  Laweon 
▼.  Jiiffriee,  47  Hiss.  686,  12  Am.  Bep.  842; 
WesUneU  v.  Ortgg,  12  N.  Y.  202. 

The  8tate  cannot  prevent  by  constitutional 
provision  the  enforcement  of  a  Judgment  there- 
tofore obtained. 

JMrnosv.  MerchanU  Mut.  Int,  Oo.  81  U.  & 
14  WaU.  661  (20:  767);  WhiU  y.  HaH,  80  U. 
8. 18  WalL  646  (20:  685);  Ounn  v.  Bcirry,  82 
U.  8. 16  Wall.  610  (21:  212);  Misiimppi  i  M. 
ROo.  y.  Meaure,  77  U.  8. 10  WaU.  611  (19: 

Meetn,  Robert  White  and  C.  J.  Faulk- 
ner, for  defendant  in  error: 

The  defense  of  "belligerent  rights^  should 
have  fully  protected  the  defendant 

DoiOY.  Johneon,  IW  U.  8.  169  (26:  686);  Ool^- 
man  v.  Tmn.97  U.  8.  609  (24: 1118);  Fbrd  y. 
Surget,  97  U.  8.  694  (24: 1018);  WilUame  v. 
Bruffif,  »6  U.  8.  176  (24:  716);  Hal.  Int  Law, 
p.  848,  S  28;  p.  882,  gg  9-10;  Vattel,  Law  of  Na- 
tions, (map.  12.  ^  190,  191. 

Equity  can  interfere  if  there  is  accident,  in- 
advertence, mistake,  fraud,  newly  discovered 
testimony,  or  abuse  of  process  at  law,  without 
the  intervention  of  a  statute  to  help  it. 

Oheenut  v.  Shane,  16  Ohio,  699;  Weieter  v. 
Bade,  62  Pa.  480;  State  v.  Neteark,  27  N.  J. 
L.197. 

This  court  will  adopt  such  construction  of  a 
state  law  or  state  Constitution  as  may  have 
been  given  it  by  the  highest  tribunal  of  the 
State. 

Cooley,  Const.  Lim.  4th  ed.  pp.  16-16; 
yew  Oneane  Water  Worka  Co.  v.  La.  Sugar 
J^.  Co.  126  U.  8.  29  (81:  611);  Church  v. 
Ksleey,  121  U.  8.  284  (80:  961);  WiUiame  v. 
Freeland,  19  W.  Va.  601. 

The  Judgment  in  this  case  was  rendered  in 
an  action  of  trespass  for  an  alleged  tort,  and  is 
not  a  contract. 

La.  y.  New  Orleane,  109  XJ.  8.  286  (27:  986); 
9arrieon  y.  New  York  City,  88  U.  8.  21  Wall 
^8  (22:  614);  Bdwarde  v..  Keaneu,  96  U.  8.  609 
(24:  796);  Fletcher  v.  Peck,  10  U.  8.  6  Cranch. 
187  ^:  162);  Blount  v.  Windley,  96  U.  8.  176 
m:  426);  Charlei  Biter  Bridge  v.  Warren 
Bridge,  86  U.  8.  11  Pet  578  (9:  778);  Bait,  db 
S.  B.  Co.  y.  yetbit,  61  U.  8.  10  How.  898  (18: 
469);  Siurgee  y.  Crowninehield,  17  U.  8. 4  Wheat 
197  (4:  529);  Todd  v.  Crumb,  6  McLean,  172. 

This  court  has  no  right  to  pronounce  an  Act 
of  the  State  Legislature  void,  or  contrary  to 
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the  Constitution  of  the  United  States,  from  the 
mere  fact  that  it  devests  antecedent  right  of 
property. 

Watson  y.  Mure&r,  88  U.  8.  8  Plet  110  (8: 
876);  Hepburn  y.  CurU^  Watt^800;  Bait.  <ft 
8.  B.  Co.  V.  NaifU,  61  U.  8.  10  How.  898  (18: 
469);  Ldand  v.  WOkinaon,  86  U.  6.  10  Pet  294 
(9:  480);  Vance  v.  Vanee,  108  U.  8.  614  (27: 
808);  Qroae  v.  U.  S.  Mortgage  Co.  108  U.  8. 477 
(27:  796);  McOruder  v.  lione,  7  Gratt  288; 
Wyatt  v.  Morrie,  2  W.  Va.  575;  Benner  v. 
Porter,  60  U.  8.  9  How.  286  (18: 119). 

Mr  Juetiee  Miller  delivered  the  opinion  oi 
the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  directed  to  the  Judges  of  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virginia. 

We  can,  perbaps,  best  present  the  questions  of 
federal  cognizance,  which  are  supposed  to  give 
this  court  Jurisdiction,  by  a  short  statement  of 
its  histonr. 

David  Freeland,  the  present  plaintiif  in  error, 
brought  in  the  Circuit  Court  m  Preston  Coun- 
ty, hi  the  State  of  West  Virginia,  against  Jo- 
seph V.  Williams  and  his  brother  Charles  WQ- 
Uams,  an  action  of  trespass  de  bonie  atportatie 
for  the  taking  and  conversion  of  cattle  whidi 
were  the  property  of  the  plaintiff;  and  on  the 
22d  day  of  December,  1866,  he  recovered  a 
judgment  in  that  court  against  Joseph  V.  Wil- 
liams, for  $1,110.  with  interest  and  ooets, 
there  belnga  verdict  in  favor  of  tbe  olher  de- 
fendant From  that  judgment  the  defendant 
took  a  writ  of  error,  on  which  it  was  affirmed 
in  the  Supreme  Court  of  Appeals  of  the  State 
of  West  Virginia.  William  v.  Fredand,  2 
W.  Va.  806.  The  trespass  took  phioe  while 
Uie  late  civil  war  was  flagrant  in  that  part  of 
the  country.  The  records  of  the  Circuit  Court 
of  Preston  County,  in  which  this  Judgment 
was  rendered,  have  been  destroyed  by  fire,  and 
no  transcript  of  the  proceedings  of  that  case  is 
to  be  found  in  the  record  presented  to  us,  ex- 
cept that  a  certified  copy  of  the  Judgment  of 
the  supreme  court  of  appeals,  affirming  the 
Judgment  of  tbe  circuit  court,  is  appended  as 
an  exhibit  to  the  answer  of  Freeland  made  in 
the  suit  now  under  consideration. 

The  lodgment  thus  recovered  remaining  un- 
satisfied, the  defendant  in  that  case,  Joseph  V. 
Williams,  on  the  16th  day  of  August,  1888, 
filed  his  bill  in  chancery  in  the  Circuit  Court 
of  Preston  County,  which,  as  it  is  short  and 
contains  the  matter  which  we  are  called  upon  to 
review,  will  be  here  inserted  as  follows: 

"The  bill  of  complaint  of  Joseph  V.  Wflliams» 
plaintiff,  against  David  Freeland,  defendant, 
filed  in  the  Circuit  Court  of  Preston  Counu-. 

"  To  the  Honorable  Wm.  T.  lee,  Judgeofthe 
Circuit  Court  of  Preston  Oountu: 

"The  plaintiff  complains  ana  says  that  the 
defendant  instituted  in  the  circuit  court  of  said 
county  his  action  of  trespass  against  the  plaint> 
iff  ana  a  certain  Charles  Willfims,  and  on  the 
22d  day  of  December,  1866,  recovered  a  Judg- 
ment m^rein  against  the  plaintiff  alone  for 
$1,110,  with  interest  thereon  from  the  4th  day 
of  January,  1864,  and  for  the  oosts  of  the 

J  plaintiff  therein  expended.    The  record  of  said 
udgment  has  been  destroyed  by  the  burning 
of  £e  court  house  of  said  county.    From  saia 
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Jud^nneot  tbe  plaistlff  obtained  a  writ  of  error 
tod  sapersedeaa.  and  the  said  Indgment  was 
br  tbe  Supreme  Court  of  Appeals,  at  the  July 
Tenn  iberpof ,  in  the  year  1867,  affirmed;  and 

tlMRafta',  oo  tbe day  of ,  1875»  the 

nkl  defeDdant  sued  out  an  ezecation  on  said 

•am  of  $ ,  with  interest  from  the 

day  of ,  and  for  costs  and  damages  as 

WIS  in  said  case  then  provided  for  by  law;  that 
the  i^aiotifr  then  proceeded  to  invalidate  and 
have  said  judgment  set  aside,  according  to  an 
Act  of  tbe  L^islature  of  the  State  of  West 

Virginia,  on  t£e day  of ,  and  said 

Judgment  was  by*  tbe  circuit  court  of  said 
ooimt^»  by  order  entered  in  said  proceedings, 
•et  aside,  and  a  new  trial  orderedm  said  origi- 
Dsl  action:  that  from  said  order  an  appeal  was 
taken  by  saki  Freeland,  and  said  order  was  re- 
Towd  and  said  proceeding  to  set  aside  said 
judgment  were  dismissed;  and  so,  therefore, 
the  said  orig;{nal  judgment  is  apparenthr  in 
foroe,  altboiu^  in  fact  void  for  reasons  here- 
faiafler  states    The  plaintiff  further  states  that 
nid  action  in  which  said  judgment  was  ob- 
tained was  not  an  action  «v  eontrcietu,  but  was 
so  aetion  ex  deHeto;  that  it  was,  in  fact,  for 
ettUe  or  other  poBonal  property  alleged  by  the 
defendant  to  belong  to  him  taken  by  the  mill' 
tsiy  authorities  of  the  Confederate  States,  and 
taken  by  the  soldiery  and  military  authorities 
aforesaKi  duringthe  late  war  between  the  Qoy- 
cnunent  of  the  United  States  and  a  part  of  the 
people  thereof ;  andthe  plaintiff  savs  that  said 
judgment  was  for  ads  &ne  accoroing  to  the 
usages  of  dvilised  warfare  in  the  prosecution 
g(  Mid  war  by  the  said  Confederate  States  and 
te  mihtazy  power  and  authority  thereof.    The 
plaintiff  further  states  that  dunng  said  war  1m 
^tsadtizen  of  the  State  gI  Yirginia  until  the 
formation  of  the  State  of  West  Virginia,  and 
thereafter  was  and  has  been  continually  since 
teitlsen  of  the  State  of  West  Virginia,  and  is 
BOW  a  dtizen  of  the  State  of  West  Virgfaiia; 
that  he  aided  and  participated  in  said  war  in 
Xbe  armies  of  the  said  Confederate  States  from 
tke  time  be  entered  the  service  .thereof ,  in  the 
tear  IMS,  until  the  termination  thereof.    The 
pUiatifl  further  states  that  he  resides  in  the 
Coon^  of  Grant,  and  is  the  owner  of  real  v- 
tite  therein;   that  said   judgment  has  been 
docketed  in  bis  said  county,  as  he  believes,  and 
hu  occasioned  a  cloud  upon  his  title  to  said 
propem^.    The  plaiutiff  further  says  that  be  is 
^nMdthat  said  judgment  is  void,  and  that 
lui  property  is  not  liable  to  be  seized  or  sold 
Uwiiefor,  and,  notwithstanding  said  judgment 
{■▼oM,  be  is  threatened  and  is  in  danger  of 
Mog  bis  property  so  seized  and  sold  to  satisfy 
Aid  judgment,  and  the  value  and  salable  char- 
ter iA  his  said  real  estate  by  reason  of  tbe 
dood  on  the  dtle  thereof  as  aforesaid  is  greatly 
unwind.    The  phdntiff  further  states  that  he 
^  UA  fun  or  adequate  relief  against  said 
NgneoL  except  by  this  his  bill  and  the  due 
pfoocM  of  law  tnereby,  and  by  the  enforcement 
^  Aie  protection  afforded  by  the  85th  section 
^tbe  8tb  article  of  the  ODnstitution  of  this 
me  in  fais  behalf,  and  to  have  said  judgment 
Dfjodidsl  authority  declared  void  and  Tnope- 
^^   The  plaintuf  therefore  prays  that  said 
^^tpKBt  be  declared  void;  that  the  defendant 
^Ocrp^QtHy  enjoined  and  restrained  from 
^OuMdog  tlie  Mme  and  every  part  thereof, 

lilt.  8. 


whether  of  principal,  interest,  cost,  or  damages, 
and  from  suing  out  execution  thereor;  and 
that  he  may  have  such  other  relief  as  the  eourt 
may  see  fit  to  grant. 

"JOBBFH  V.  WlLLZAlCS, 

'*Bif  Otrnmel.'' 

To  this  bill  there  was  a  demurrer  by  Free> 
land,  and  idso  an  answer.  The  demurrur  relies 
upon  the  proposition  that  the  85th  section  of 
article  8  of  the  Constitution  of  the  State,  which 
the  plaintiff  in  tiiat  case  sets  up  as  the  founda- 
tion of  his  relief,  is  in  conflict  with  tbe  10th 
section  of  the  first  article  of  the  Constitution  of 
the  United  States,  and  also  with  Uie  1st  section 
ci  the  14th  article  of  amendment  to  that  Con- 
stitution, and  is  therefore  null  and  void.  The 
answer  sets  out  the  same  matter,  and  also  says 
that  the  judgment  was  for  a  lot  of  cattle  owned 
bv  Freeland  and  taken  and  converted  by  the 
plaintiff,  but  not  in  accordance  with  the  usages 
of  civilized  warfare;  and  that  Williams  went  to 
trial  on  the  plea  of  not  guilty  to  the  action  of 
trespass  for  the  recovery  of  the  value  of  these 
cattle,  though  the  plaintiff  might  have  waived 
the  trespass  and  declared  in  assumpsit. 

To  this  there  was  a  replication,  and  testi- 
mony by  way  of  depositions  was  taken  on  the 
issue  as  to  whether  the  taking,  on  which  the 
original  judnnent  for  the  plaintiff  rested,  was 
an  exercise  of  belligerent  rights,  and  was  done 
according  to  the  usages  and  principles  of  pub-  [4101 
lie  war.  There  can  bo  no  question  that  these 
depositions  establish  the  fact  that  Williams,  the 
defendant  in  the  original  action,  was  a  soldier 
under  the  conunand  of  General  Fitzhugh  Lee, 
whose  force  was  dominant  in  that  part  of  West 
Vireinia  in  January,  1864,  and  that  it  was 
oncterhis  orders  that  the  cattie  were  seized 
whfle  Lee  was  on  a  raid  through  that  coimty. 
the  object  of  which  was  to  get  beef  cattie,  and 
the  order  of  the  commanding  officer  was  to 
take  beef  cattie  and  surplus  horses. 

Upon  the  final  hearing  the  circuit  court  ren- 
dered its  decree  in  the  following  language: 


••1 


It  is  therefore  considered  by  the  court  that 
the  judgment  in  the  bill  mentioned  in  favor  of 
the  defendant,  against  the  plaintiff,  described 
as  a  judgment  rendered  by  the  Circuit  Court 
of  Preston  County,  on  the  92d  day  of  Decem- 
ber, 1866,  for  $1,110,  with  interest  thereon 
from  tiie  4th  day  of  January,  1864,  and  the 
costs,  is  void,  and  that  the  defendant  be  per- 
petually enjoined  and  restrained  from  the  en- 
forcement and  collection  of  the  same  and  every 
part  thereof,  and  that  the  defendant  do  pay  to 
the  plaintiff  his  costs  herein." 

Thereupon  Freeland,  the  present  plaintiff  in 
error,  made  application,  according  to  the  laws 
of  West  Virginia,  by  a  petition,  for  an  appeal, 
which  petition  was  denied.  This  denial,  as  in 
the  case  of  similar  proceedings  in  the  State  of 
Virginia,  this  court  has  held  to  be  a  final  judge- 
ment of  the  highest  court  of  the  State,  which 
can  be  review^  in  this  court  in  a  proper  case. 

The  errors  assigned  and  the  questions  pre- 
sented by  cotinsel  and  by  this  record,  are,  sub- 
stantially, two:  1st.  That  the  new  Constitution 
of  West  Virginia,  relied  on  as  the  foundation 
of  relief  by  tiie  defendant  in  error,  is  a  viola- 
tion of  that  clause  of  the  Constitution  of  the 
United  States  which  declares  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  con- 
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tracts.  Sec.  10,  art  I,  of  the  original  Consti- 
tutioD.  2d.  That  it  violates  the  provision  of 
the  1st  section  of  the  14th  article  of  amend- 
ment, viz.:  that  no  State  shall  "deprive  any 
person  of  life,  liberty  or  property  without  due 
process  of  law." 

It  is  proper  to  observe  that  counsel  have 
commented  upon  the  fact  that  the  defendant 
Williams,  in  the  original  action  of  trespass, 
filed  certain  pleas  settTne  up  the  fact  that  what 
he  did  in  the  way  of  seizing  the  cattle  was  un- 
der order  of  superior  militiSy  authority  and  in 
[411]  the  exercise  or  belligerent  rights,  and  that, 
therefore,  he  was  not  personally  liable  to  the 
plaintiff  for  the  alleged  trespass.  But  there  is 
no  evidence  in  this  record  that  any  such  pleas 
were  ever  offered  to  be  filed,  or  were  rejected 
by  the  trial  court;  nor  is  any  such  fact  stated 
by  Williams  in  the  bill  which  is  the  foundation 
of  the  suit  now  before  us. 

It  is  very  true  that  this  circumstance  is  men- 
tioned in  some  of  Uie  opinions  of  the  supreme 
■  court  of  appeals  of  the  State,  in  one  at  the 
cases  where  this  matter  was  before  it,  but  this 
could  not  be  received  as  evidence  of  a  fact  not 
found  in  the  record,  even  if  those  opinions  and 

edgments  had  been  made  a  part  of  this  case 
'  reference  or  otherwise.  But  this  matter  is, 
we  think,  immaterial  in  regard  to  the  issue 
presented  here.  The  defense  which  WUliams 
now  says  he  offered  to  make  by  those  pleas 
was  competent  under  the  plea  of  not  guilty,  on 
which  the  case  was  tried;  and  in  the  deposi- 
tions taken  in  the  present  case  on  the  biU  for 
an  injunction,  it  is  made  quite  clear  that  such 
a  defense  was  offered,  but  held  to  be  insuffi- 
cient by  the  court. 

The  constitutional  provision  of  tne  State  of 
West  Yirrinia,  adopted  by  vote  of  tJie  people 
on  the  22a  of  August,  1872,  on  which  the  de- 
fendant in  error  nudnly  relies  in  support  of  the 
decree  rendered  in  this  case,  is  the  85th  section 
of  the  8th  article  of  that  instrument,  and  reads 
as  foUows: 

"  No  citizen  of  this  State  who  aided  or  par 
ticipated  in  the  late  war  between  the  Govern- 
ment of  the  United  States  and  a  part  of  the 
people  thereof,  on  either  side,  shall  be  liable  in 
any  proceeding,  civil  or  criminal;  nor  shall  his 
property  be  seized  or  sold  under  final  process 
issued  upon  Judgments  or  decrees  heretofore 
rendered,  or  otherwise,  because  of  any  act 
done,  according  to  the  usages  of  civilized  war- 
fare, in  the  prosecution  ox  said  war,  by  either 
of  the  parties  thereto.  The  Legislature  shall 
provide  by  general  law  for  givmg  full  force 
and  effect  to  this  section  by  due  process  of 
law." 

The  Legislature  of  West  Virginia  undertook 

to  discharge  the  duty  imposed  bv  this  constitu- 

r4l21     tional  provision,  by  section  8  of  chapter  68  of 

the  Acts  of  1872-8,  which  is  in  the  following 

language: 

"  That  if  it  shall  be  alleged  by  petition,  un- 
der oath  of  the  defendant,  or  his  personal  rep- 
resentative, to  the  court  in  which  any  Judg- 
ment or  decree  shall  have  been  rendered,  or  to 
iny  court  to  which  such  Judgment  or  decree 
shall  rie  transferred,  that  such  judgment  or  de- 
cree was  secured  or  rendered  by  reason  of  an 
act  done  by  the  defendant  according  to  the 
usages  of  dvilized  warfare  in  the  prosecution 


of  said  war,  a  copy  of  which  having  been 
served  on  the  plaintiff,  his  acent  or  attorney  at 
law.  or,  if  he  be  dead,  upon  nis  personal  repre- 
sentative, ten  days  prior  to  filing  the  same,  the 
court  shall  suspend  proceedings  upon  mudi 
Judgment  or  decree;  and,  bcdng  satisned  of  the 
truth  of  said  allegation,  or  if  it  appears  bj  the 
record  that  a  plea,  setting  forth  that  the  mat- 
ters complained  of  were  cfone  in  accordance  to 
the  usages  of  civilized  warfare  in  the  prosecu- 
tion of  said  war,  was  filed  or  offered  to  be  filed 
by  the  defendant,  and  rejected  or  overruled  by 
the  court,  ihaU  Bet  oiide  the  Judgment  or  decree 
and  award  a  new  trial  therein,  which  shall  be 
governed  by  the  provisions  of  this  Act;  and  in 
case  the  Judgment  or  decree  upon  the  new 
trial  be  in  favor  of  the  defendant,  and  he  shall 
have  paid  the  said  Judgment  or  decree  or  any 
part  thereof,  the  court  shall  render  a  Judgment 
or  decree  that  the  same  shall  be  restored  to 
the  defendant,  with  interest,  and  shall  enforce 
such  restitution  by  execution  or  other  proper 
process." 

The  Supreme  Oourt  of  Appeals  of  the  State 
of  West  yi£ginia,  in  the  case  of  Peeree  v.  KUm- 
miller,  19  W.  Ya.  564,  held  in  a  case  precisely 
similar  to  this,  that  while  the  consntutioniu 
provision  of  that  State  was  not  in  violation  of 
any  provision  of  the  Constitution  of  the  United 
States,  the  mode  prescribed  by  the  Legislature 
for  obtaining  the  relief  which  the  new  Consti- 
tution authorized  was  not  due  Mocess  of  law. 
and  that  the  statute  was  void.  But  it  also  held 
that  the  provisions  of  the  Constitution  and  the 
relief  which  it  intended  to  give  might  be  car- 
ried into  effect  by  proceedings  in  courts  which 
would  be  due  process  of  law,  and  intimated 
that  a  proceeding  in  chancery  for  an  injunction 
against  the  execution  of  the  original  Judgment 
ought  be  such  due  process  of  law.  We  are 
therefore  relieved  from  any  further  considera- 
tion of  the  special  provisions  of  this  statute, 
and  are  remitted  to  the  Question  of  confiict  be- 
tween the  constitutional  provision  of  1872  of 
the  State  of  West  Virginia  and  the  ConsUto- 
tion  of  the  United  States. 

Ajb  we  have  already  said,  the  first  of  the 
questions  thus  presented  is  whether  that  con- 
stitutional provision,  in  its  application  to  a 
Judgment  like  the  present,  in  existence  when 
this  State  Constitution  was  adopted,  impairs 
the  obligation  of  a  contract 

On  this  question  the  court  has  very  little 
difficulty.  The  proposition  that  a  Judgment, 
duly  rendered  in  a  court  of  law,  in  an  action 
of  tort,  is  protected  by  this  provision  of  the 
Federal  Constitution,  has  been  before  us  more 
than  once  in  recent  yeanv  and  was  before  this 
court  also  many  years  a|;a 

In  the  case  of^  Lauieiana  v.  Mayor  ef  Kem 
Orleans,  100  U.  S.  286  [27: 986],  the  pndm 
question  was  presented  and  very  fuUy  consid- 
ered. In  thatcasea  Judgment  was  recovered 
against  the  City  of  New  Orleans  for  injuries 
received  by  tiie  riotous  proceedings  of  a  mob. 
At  the  time  when  this  Judgment  was  rendered 
the  laws  of  Louisiana  authorized  taxes  to  be 
levied  to  pay  all  Judgments  rendered  against 
the  city.  Afterwards  changes  were  made  in 
the  laws  on  the  subject  of  taxation,  so  that  the 
power  of  the  dty  to  levy  taxes  was  limited  in 
such  a  manner  that  no  taxes  oonld  be  raised 
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that  couJd  be  amxropriated  to  the  payment  of 
this  Judgment    An  application  was  made  to 
the  Supreme  Court  of  Louisiana  to  compel  the 
dty  authorities  of  New  Orleans  to  levy  taxes 
to  pay  this  ladgment,  which  was  denied  by 
that  comt.    The  case  was  brouirht  here  on  a 
writ  of  emr,  on  the  f^und  that  the  statute 
aoder  which  tbe  court  of  Louisiana  denied  the 
writ  of  mandamus  impaired  the  obligation  of 
the  contract  found  in  the  judgment  in  favor  of 
the  phundib  against  the  city.    This  court  held, 
howerer,  that  that  judgment  was  not  a  con- 
tract, uid  was  not  evidence  of  a  contract  with- 
in the  meaning  of  the  constitutional  provision. 
The  whole  question  of  the  nature  of  judg- 
ments,  as  being  founded  upon  torts,  or  found^ 
opoo  contracts,  as  they  relate  to  that  provision, 
was  very  fully  discussed;  and,  whue  it  was 
tooceded  that  such  a  ludgment  might  be  de- 
dared  Tipon  as  a  specialty  or  a  contract  of  rec- 
ord, under  the  old  authorities,  such  a  proposi- 
tiGD  could  not  "  convert  a  transaction  wanting 
the  assent  of  narties  into  one  which  necessarily 
ifflplieB  it.    Judgments  for  torts  are  usually 
the  remit  of  violent  contests,  and,  as  observed 
hj  the  court  below,  are  impcMsed  upon  the 
loriog  party  by  a  biriier  authority  against  his 
wiU  and  protest.    The  prohibition  oi  the  Fed- 
eral G6nstitution  was  intended  to  secure  the 
observance  of  good  faith  in  the  stipulation  of 
parties  against  any  state  action.     Where  a 
tnoaaction  is  not  based  upon  any  assent  of 
parties,  it  cannot  be  said  that  any  faith  is 
pkdnd  with  respect  to  it;  and  no  case  arises 
for  the  operation  of  the  prohibition.    Oarrwm 
i.Oi^tf  New  York,  8b  U.  8.  21  Wall.  208 
nS:  614].    There  is,  therefore,  nothing  in  the 
BabOitiea  of  the  city,  by  reason  of  which  the 
rdaton  recovered  their  jtidgments,  that  pre- 
doded  the  State  from  changing  the  taxing 
power  of  the  dty,  even  though  the  taxation  be 
io  limited  as  to  postpone  the  payment  of  the 
jotoDents." 

Tl»e  case  of  Oarrimm  v.  CiUi  of  New  York, 

88  U.  8.  21  WaU.  196  [22:  612].  above  referred 

Uy,  SQstains  the  proposition  for  which  it  is 

qaoted    In  that  case  a  proceeding  to  condemn 

certaiD  real  estate  in  the  City  of  iSew  York,  for 

the  pQTpoee  of  widening  Broadway,  had  been 

cvnedto  its  end,  and  an  assessment  was  made 

in  fan>r  of  Garrison  for  taking  his  property  to 

the  amount  of  f40,000.    On  this  a  judgment 

or  order  of  confirmation  was  entered  in  the 

proper  court.    The  Legislature  of  New  York 

■ofaaeqaently  passed  a  statute  authorizing  an 

appeal  from  the  order  of  confirmation,  to  be 

wo  by  the  dty  at  any  time  within  four 

booths,  and  made  it  a  duty  of  the  court  to 

ivliieb  ioch  application  should  be  made  that, 

if  it  ihould  appear  there  was  any  error,  mis- 

^or  irregukrity  at  any  stage  of  the.  pro- 

tt»dinga>  or  that  the  aasesoments  or  awards  bad 

wenmi^dr  and  imjust,  to  vacate  the  order  of 

^pftrmation  and  refer  the  matter  back  to  new 

conmiaaionera,  who  should  proceed  to  amend 

>• ,    ttd  correct  the  report. 

^    JHua  court  said  in  reviewing  the  Judgment 

atheCircnit  Court  for  the  Southern  iHstrict 

«Kew  York  on  that  question,  that  "the  ob- 

iNtkmio  the  Act  of  1871,  that  it  hnpairs  the 

^«ted  lights  of  the  plaintUf,  and  is,  therefore, 

np^Riant  to  the  Constitution  of  the  State,  is 

uMdj  disposed  of  by  what  we  have  sdd  upon 

inv.  8. 


the  first  objection.  There  Is  no  such  vested 
right  in  a  judgment,  in  the  party  in  whose  fa- 
vor it  is  rendmd,  as  to  predude  its  re-examina- 
tion and  vacation  in  the  ordinary  modes  pro- 
vided by  law,  even  though  an  appeal  from  it 
may  not  be  allowed;  and  the  award  of  the  com- 
missioners, even  when  approved  by  the  court, 
possesses  no  greater  sanctity."  The  language 
there  used,  and  the  circumstances  of  that  case, 
are  eminentiy  applicable  to  the  one  now  before 
us. 

In  the  earlier  case  of  Saiterlee  ▼.  Matthewt&n, 
27  U.  S.  2  Pet  880  [7:  458],  in  an  action  of 
ejectment  between  the  parties,  twice  tried  be- 
fore the  Supreme  Court  of  the  State  of  Penn- 
sylvania, that  court  had  held  the  law  to  be,  as 
it  undoubtedly  was  in  that  State,  that  the  doc- 
trine that  the  tenant  was  estopped  to  deny  the 
titie  of  his  landlord  was  inapplicable  to  cases 
where  the  title  originated  under  the  claim  of 
the  State  of  Connecticut  to  lands  in  the  State 
of  Pennsylvania.  While  a  third  trial  of  the 
same  case,  between  the  same  parties,  wafc 
pending,  the  Legislature  of  the  State  of  Peim- 
sylvanu  passed  a  statute  to  the  effect  that  the 
"relation  of  landlord  and  tenant  shall  exist 
and  be  hdd  as  fully  and  effectually  between 
Connecticut  settlers  and  Pennsrlvania  daim- 
ants  as  between  other  dtizens  of  this  Common- 
wealth, on  the  trial  of  anv  cause  now  pending, 
or  hereafter  to  be  broaght  wittiin  this  Com- 
monwealth, any  law  or  usage  to  the  contrary 
notwithstanding." 

The  Supreme  Court  of  the  State  of  Pennsyl- 
vania conformed  its  judgment  to  this  statute, 
which  wab  at  variance  with  the  rights  estab- 
lished by  the  two  former  judgments.  The 
case  came  to  the  Supreme  Court  of  the  United 
States,  and  was  argued  before  that  court  on 
the  ground  that  the  statute  impahred  the  obli- 
gation of  the  contract  between  the  tenant  and 
me  landlord,  and  also  the  obligation  of  the 
contract  by  which  one  party  derived  his  tiUe 
from  the  Clonnecticut  daim.  The  court  held 
that  no  such  question  was  raised;  that  there 
was  no  contract  in  the  case  affected  by  this  [4151 
provision  of  the  statute.  The  opinion,  how-  '-  -* 
ever,  is  more  remarkable,  and  more  pertinent 
to  tiie  present  case,  in  its  discussion  of  the  doc- 
trine of  vested  rights  under  judgments  of  a 
court,  and  under  the  condition  01  the  titie  to 
the  proi)erty  existing  at  the  time  the  statute 
was  paraed. 

We  are  of  opinion  that  the  Constitution  of 
West  Virginia  of  1872,  in  its  provision  for  this 
class  of  cases,  does  not  violate  the  obligation 
of  a  contract,  where  the  judgment  was  founded 
on  a  tort  committed  as  an  act  of  public  war. 

The  other  question  which  we  are  called  upon 
to  decide  presents  more  difficulty.  Ever  since 
the  case  of  Daw  v.  Johnson,  100  XT.  S.  168  [25: 
682],  the  doctrine  has  been  settied  in  the  courts, 
that  in  our  late  dvil  war  each  par^  was  en- 
titied  to  the  benefit  of  belligerent  rights,  as  in 
the  case  of  public  war,  and  that,  for  an  act 
done  in  accordance  with  the  usages  of  dvilized 
warefare,  under  and  by  military  authority  of 
dther  piurty,  no  civil  liability  attached  to  the 
officers  or  soldiers  who  acted  under  such  au- 
thority. The  case  as  it  is  now  presented  to  us 
shows  that  the  trespass  for  which  the  original 
judgment  was  rendered  was  of  that  character; 
and  it  is  argued  with  much  force  that  the  court 
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which  rendered  thai  Jodement  had  no  Jurisdic- 
tion of  the  oaae,  or,  at  all  events,  had  nolnrls- 
diction  to  raider  each  a  Jndgment,  and  that  It 
is  theief  ore  void. 

It  follows  from  thia  Tiew  of  the  subject  that 
the  court  in  which  it  was  originally  rendered 
had  jurisdiction  to  set  it  aside  or  annul  it  with- 
out the  aid  of  the  constitutional  proyislon  of 
the  State  of  West  Yiiginia,  and  that,  on  that 
ground  alone,  the  decree  we  are  called  upon  to 
review  must  be  affirmed.  In  this  view  of  the 
subject  some  o^  the  Judges  of  this  court  concur. 

On  the  other  band,  it  is  argued  that,  from 
what  appears  to  have  been  done  in  that  court, 
it  was  an  action  of  which  the  court  bad  Juris- 
diction when  it  was  brought;  that  the  case 
presented  to  it  bj  the  pleadings  was  a  simple 
act  of  trespass  de  bonis  cuportatU,  in  which  the 
defendant  wronefuUv  seized  and  carried  off  the 
cattle  of  the  plaintiff.  On  the  issue  of  not 
guilty.  Judgment  was  rendered  for  the  plaintiff. 
Whether  the  miestion  of  belligerent  rights  was 
there  present^  and  tried  is  not  to  be  ascer- 
tained from  its  records,  1st,  because  no  record 
[4 1 7 1  of  the  proceeding  exists  in  Uiat  court;  and  2dly, 
because  it  does  not  appear  from  anything  of 
record  now  to  be  found  that  the  question  of 
belligerent  rights  was  there  considered.  Nor 
are  we  prepared  to  admit,  if  it  was  considered 
and  decided  against  the  defendant,  that  the 
Judgment  is  whoUy  and  absolutely  void.  It  is 
not  here  denied  that  the  doctrine  of  Data  y. 
Johnmm  is  correct,  and  that  parties  are  pro- 
tected by  that  doctrine  from  dvil  liabflity  for 
any  act  done  in  the  prosecution  of  a  public 
war.  But  one  of  the  very  things  to  be  decided, 
when  an  act  like  this  is  brouffnt  in  question, 
and  the  defense  is  that  it  was  done  in  the  exer- 
cise of  belligerent  rights,  is  whether  this  defense 
is  established  by  the  evidence. 

As  regards  the  case  now  before  s,  we  are 
of  opinion  that  the  Judgment  rendered  by  the 
Circuit  Oourt  of  Preston  Coun^  in  this  case  is 
prima  faeie  a  valid  Judgment  On  the  fiaice  of 
the  record,  if  the  record  now  existed,  as  ^t 
forth  in  the  case  before  us,  it  would  be  prtma 
fade  valid.  It  is  only  the  fiu^  proved  by  the 
evidence  taken  in  the  present  case  which  im- 
peach that  Judgment,  and  establish  that  it  was 
rendered  on  account  of  acts  done  in  pursuance 
of  the  powers  of  a  belligerent  in  time  of  war. 

Without  therefore,  considering  whether  this 
Judgment  is  absolutely  void,  or  whether  there 
existed  any  rule  of  law  known  to  the  court  by 
which  its  validity  could  be  inquired  into  before 
the  adoption  of  the  constitutlona]  provision  of 
the  State  of  West  Virginia,  we  proceed  to  in- 

aidre  how  the  matter  stands  with  the  aid  of 
lat  provision,  and  under  all  the  circumstances 
of  this  case.  The  proposition  of  the  plaintiff 
in  error  is  that  by  the  Judgment  of  the  Circuit 
Court  of  Preston  County  he  had  acquired  a 
vested  right  in  that  Judgment;  that  the  Judg- 
ment was  his  property;  and  that  any  Act  of  the 
State  which  prevents  his  enf ordng  that  Judg- 
ment, in  the  modes  which  the  law  peimitt^ 
at  the  time  it  was  recovered,  is  depriving  him 
of  property  without  due  process  of  law,  and, 
therefore,  forbidden  by  the  14th  Amendment 
of  the  Federal  Constitution.  This  right  of  the 
plaintiff  to  enforce  that  Judgment  u  indsted 
upon  as  a  vested  right  with  which  no  authori- 
ty can  lawfully  interfere. 
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It  is  to  be  observed,  in  the  flxst  place,  that 
the  language  of  the  piohlbitiAa  against  Btate 
interference  with  life,  liberty,  or  property  k 
that  the  deprivation  of  these  preaona  tiAtM 
shall  not  be  had  without  due  process  of  law. 
This  phrase,  "due  process  of  law,"  has  always 
been  one  requiring  construction;  and  as  U&s 
court  observed  long  ago,  never  has  been  defined, 
and  probably  never  can  be  defined,  so  as  to 
draw  a  clear  and  distinct  line,  applioable  to  all 
cases,  between  proceedings  whicn  are  by  due 
process  of  law,  and  those  which  are  not 

Judgments,  however  solemn,  however  high 
the  court  which  rendered  tbem,  and  however 
conclusive  in  a  general  way  between  the  parties, 
have  been  subject  to  review,  to  reoonsidera- 
tion.  to  reversal,  and  to  modification  by  various 
modes.  Among  these  are  motiona  for  new 
trials,  appeals,  writs  of  error,  and  bills  ci  re- 
view; and  these  have  always  been  held  to  be 
due  process  of  law.  So,  also,  Judgments  of 
courts  of  law  have  been  subject  to  be  set  aside, 
to  be  corrected,  and  the  execution  of  tbem  en- 
Joined,  by  bills  in  cbanceiy,  under  circum- 
stances appropriate  to  such  relief.  This  also 
must  be  held  to  be  due  process  of  law. 

The  present  case  is  a  bill  in  chanoeiy  to  en- 
join the  execution  of  a  judgment,  and  such 
was  the  relief  granted  by  the  deme  of  the 
court  In  that  respect  it  is  one  of  the  recog- 
nized processes  of  law  for  re-examining  the 
matters  on  which  a  Judgment  is  founded^  and 
making  such  corrections,  even  to  setting  aside 
the  whole  Judgment  or  perpetually  en>)iniog 
its  execution,  as  by  the  rules  of  equity  Juris- 
prudence are  lust  and  appropriate  to  the  occa- 
sion. TJndouDtedly  the  mode  pursued  in  this 
case  of  obtaining  relief  against  the  Judgment 
of  tiie  Circuit  Court  of  Preston  County  is  in  its 
form  due  process  of  law.  It  is  by  an  appeal 
to  the  courts  in  their  regular  course  of  proced- 
ure, and  is  not  by  any  summary  or  unusual 
process  applied  to  the  determination  of  the 
rfehts  of  parties. 

If  it  be  true  that,  when  the  original  action 
was  presented  to  the  Circuit  Court  of  Preston 
County,  the  thing  complained  of  was  found  to 
be  an  act  in  accordance  with  the  usages  of  dv- 
Oized  war,  during  the  existence  of  a  war  fla- 
arant  in  that  part  of  the  country,  that  court 
should  have  proceeded  no  further,  and  its  sub- 
sequent proceedings  may  be  held  to  have  been  I 
without  authori^  of  law.  While  it  is  not 
necessary  to  hold  that  the  ludement  as  pre- 
sented  by  the  record,  is  absolutely  void,  it  may 
be  conceded  that  a  court  of  equity,  in  a  proper 
case,  can  prevent  the  enforcement  of  it  But 
the  application  of  this  remedy  may  have  been, 
and  probably  was,  embarrassed  in  this  case  by 
drcmnstances  which  would  render  it  unavail- 
ing. There  might  be  raised  against  it  tbe 
proposition  that  tne  defense  had  been  presented 
and  considered  by  the  court  in  which  the  2a» 
was  tried.  Lapse  of  time  might  have  prevented 
a  court  of  equity  from  redressing  the  wroog 
inflicted  by  the  Judgment  It  may  have  been 
doubtful  whether  tbe  case  was  one  of  equitable 
cognizance;  it  nuiy  have  been  insisted  that  tbe 
Jury  passed  upon  tne  facts  of  the  case  ad veisely 
to  the  defendant;  and  it  is  undoubtedly  true 
that  the  Supreme  Court  of  Appeals  of  the  State 
of  West  Virginia  had  decided,  in  this  class  of 
cases,  that  the  defense  that  the  party  was  acting 
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in  acconlADce  with  belligerent  rights  was  not  a 
•uffident  defense. 

These  reasons,  and  probably  the  latter  one 
m^oAj,  were  those  upon  which  the  Constitu- 
tkmal  Conyentlon  of  West  Virginia  acted  in 
framiiig  the  proTision  which  we  have  already 
cited  on  this  subject.  Was  it  competent  for 
tfast  oonrention  to  establish  a  rule  of  law  which 
ii  DOW  the  reooj^ized  mle  of  this  court,  and 
periu^  of  all  the  courts  of  the  United  States, 
which  k  commended  by  the  highest  authorities, 
and  which  is  eminently  adapts  to  the  purpose 
of  qofetiDK  strife  and  securing  repose  after  the 
tnimoils  Gi  a  civil  war,  although  the  principle 
OKrted  was  in  opposition  to  that  held  by  the 
npreme  court  of  appeals  of  the  State?  That 
this  priDdple  would  govern  all  cases  where  the 
ict  for  which  the  party  was  sued  occurred 
titer  its  establiphmcnt  does  not  admit  of  ques- 
tkxL  That  it  was  the  law  of  the  country  be- 
fore its  adoption  by  the  State  Constitution  there 
k  as  little  doubt,     bhall  it  be  held  to  be  inca- 

gble  of  enforcement  and  forbidden  by  the 
ostitotion  of  the  United  States  because  it  is 
made  to  cover  Judgments  already  rendered  in 
liolatioB  of  the  principle  assertea?  The  Con- 
AitatioD  of  the  State  remedies  the  defects  of 
the  proceeding  bv  bill  in  chancery;  it  creates 
90  new  process  of  law;  it  makes  that  which  has 
always  been  due  process  of  law  efficient  by 
lemoving  objections  and  obstructions  to  its 
opetaiion.  It  simply  declares  that  a  judgment 
lor  a  wrong  or  tort,  which  in  itself  was  errone- 
ODB,  fa  a  voidable  judgment,  and  may  be 
irdded,  if  it  can  be  brought  within  the  due 
noceaea  of  the  law  already  existing,  and  shall 
07  thfa  means  be  inquired  into,  and  if  it  is 
a^aiDBt  right,  justice,  and  law,  shall  be  no 
kaier  in  force,  and  the  judgment  p^aintif  shall 
le  fcterer  enjoined  from  putting  it  Into  execu- 

tiOB. 

Prior  to  the  adoption  of  the  J4th  Amendment 
Che  power  to  provide  such  remedies,  although 
thcjm^have  interfered  with  what  were  called 
^Med  RBhts,  seems  to  have  been  fully  con- 
teded.  The  cases  in  which  this  has  heea.  de- 
cided in  thfa  court  are  Calder  v.  BiUl,  8  U.  8. 
I  Dafl.  886  [1:  MS];  SaUerke  Y,MBMeu>$on,  37 
U.  8.  2  Pet.  880^:  4581;  Sampejfreacyr.  United 
Btata,  38  U.  S.  7  Pet  ikSt  [8:  6651 ;  Watson  v. 
ifow,  88  U.  8.  8  Pet.  8818:  876];  and  Free- 
J»r»  T.  ^a&.  69  U.  8.  2  Wall.  lA)  [17:  922]. 
In  the  latter  case,  Mr,  Juttiee  Qrier,  when  the 
CoQfKss  of  the  United  States  had  allowed  an 
tpp^  where  the  judgment  would  have  oUier- 
vise  been  finals  used  this  hinguage:  "If  the 
j^gment  below  was  erroneous,  the  plaintiff 
Id  error  had  a  moral  right  at  least  to  have  it 
Mt  aside,  and  the  defendant  is  only  claiming 
a  Tested  right  in  a  wrong  judgment."  And  he 
unt  quotes  the  language  of  Chief  JvBtice 
mer,  in  Fbtter  v.EtiexBank,  16  Mass.  245: 
The  inxth  is  there  is  no  such  a  thing  as  a 
taded  rigjit  to  do  wrong;  and  a  Legi^ture, 
^^,  in  its  Acts  not  expressly  authorized  by 
^  CoDBtitQtion,  limits  itself  to  correcting  mis- 
^^  uid  to  providing  remedies  for  the  f ur- 
wttmce  of  jimtice,  cannot  be  charged  with 
2l^«^g  its  dtt^  or  exceeding  its  author- 

'^  other  cases  might  be  cited  in  which  it 
^hdd  thst  retrospective  statutes,  when  not 
of  a  crfaninsl  character,  though  affecting  the 

in  CI 


rights  of  parties  in  existence,  are  not  forbidden 
by  the  Constitution  of  the  United  States. 

We  do  not  think  that  the  Suraeme  Coiut 
of  Appeals  of  West  Virginia— which  seems  to 
have  carefully  considered  the  question  of  due 
process  of  law  in  the  case  of  JPeeree  v.  KittmiUer, 
and  held  that  thie  statute  of  the  State  in  cany* 
ing  out  the  provisions  of  the  Constitution  did 
not  provide  due  process  of  law — was  in  error 
when  it  also  held  that  the  remedy  provided  by 
the  Constitution  of  the  State,  as  carried  out  by 
the  ancient  proceeding  of  a  bill  in  a  court  of 
equity,  was  not  void  for  want  of  due  process 
of  law,  nor  in  conflict  with  the  Constitution  of 
the  United  States. 

lU  judgment  i$  therrfore  afflrtited, 

Mr,  Justice  Harlan*  dissenting: 
In  /brd  V.  Surget,  97  U.  S.  594,  605  [24: 1018, 
1020],  this  court,  speaking  by  the  writer  of  this 
opinion,  said  that  to  the  Copfederate  army  was 
''conceded,  in  the  interest  of  humanity,  and  to 
prevent  the  cruelties  of  reprisals  and  retaliation, 
such  belligerent  rights  as  belonged  under  the 
laws  of  nations  to  the  armies  of  independent 
governments  engaged  in  war  against  each  other 
— that  concession  placing  the  soldiers  and  offi- 
cers of  the  rebel  army,  as  to  all  matters  directly 
connected  with  the  mode  of  prosecuting  the 
war,  on  the  footing  of  those  engaged  in  lawful  1-401 1 
war,  and  exempting  them  from  liability  for  »^***J 
acts  of  legitimate  warfare."  It  necessarily  re- 
sults from  this  doctrine,  without  reference  to 
the  provision  of  the  Constitution  of  West  Vir- 
ginia, that  Williams  was  not  civilly  responsible 
for  the  value  of  the  cattle  in  quesnon,  if  at  the 
time  he  took  them,  he  was  regularly  enlisted 
as  a  soldier  in  the  Confederate  army,  and  if  his 
talking  of  them  was  consistent  with  the  usages 
of  dntized  warfare.  If  the  taking  was  not  an 
act  of  war,  but  a  mere  trespass,  his  being  a 
soldier  in  the  Confederate  army  would  not  have 
constituted  a  defense.  But  whether  he  was  or 
was  not  a  soldier  in  that  army,  and  whether  Us 
act  v^as  or  was  not  one  of  legitimate  warfare, 
were  questions  determinable  in  the  action  of 
trespass  instituted  against  him  in  the  Circuit 
Court  of  Preston  County.  It  Is  not  disputed 
that  it  was  open  to  him,  in  that  action,  to  prove 
every  fact  relied  upon  in  the  present  suit  as 
establishing  inununity  from  civil  responsibility 
for  the  talmig  of  Freeland's  cattle.  There  was 
a  verdict  ana  judgment  against  him,  and  that 
judgment,  upon  writ  of  error  to  the  Supreme 
Court  of  Appeals  of  West  Virginia,  was  affirmed 
in  1867.  ]No  writ  of  error  was  prosecuted  to 
this  court.  [422] 

If  the  taking  of  the  cattle  was  illegal,  the 
right  to  recover  from  the  wrong-doer  their  rea- 
sonable value  was  an  absolute  one,  of  which 
the  owner  could  not  be  deprived  by  a  legislative 
enactment  of  the  State,  or  by  an  amendment 
of  its  Constitution.  The  judgment  obtained  by 
Freeland  was  an  adjudication  that  the  taking 
was  illegal.  Be  acquired  by  that  judgment  a 
vested  right  to  have  and  demand  the  amotmt 
named  in  it,  as  well  as  the  benefit  of  such  rem- 
ecUes  as  the  law  gave  for  the  enforcement  of 
personal  judgments  for  money.  The  judgment 
was,  Uierefore,  property  of  which  the  State 
could  not  deprive  him,  except  by  due  process 
of  law.  And  a  constitutional  provision,  subse- 
quently enacted,  declaring  that  the  defendant's 
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property  sbould  not  be  seized  or  sold  under 
final  process  on  such  judgment,  is  not  due  pro- 
cess of  law.  I  cannot  agree  that  a  Slate  may, 
by  an  amendment  of  its  fundamental  law,  pre- 
vent a  citizen  from  recovering  the  value  of 
property,  of  which,  according  to  the  final  judg- 
ment 01  its  own  courts,  he  has  been  illegally 
deprived  by  a  mere  trespasser.  That  would  be 
sheer  spoilation  under  the  forms  of  law.  If 
the  amendment  in  question  had,  in  terms,  given 
the  defendant  a  right  to  a  new  trial  of  the  ac- 
tion of  trespass  in  the  same  court,  after  the 
time  had  passed  within  which,  according  to  the 
settled  modes  of  procedure,  he  could,  of  right, 
apply  for  a  new  trial,  it  would'  have  accom- 

Elifihed,  in  respect  to  the  Judgment  against 
im,  precisely  what,  in  effect,  has  been  held  in 
this  case  to  be  consistent  with  the  Fourteenth 
Amendment. 

The  present  case  li  unlike  Louisiana  v.  Mafi- 
or  cf  New  Orleans,  109  U.  8.  285  [27:  086], 
where  the  court  sustained  the  validity,  so  far 
as  the  Constitution  of  the  United  States  was 
concerned,  of  a  state  enactment  so  changing 
the  laws  for  raising  money  bv  municipal  taxa- 
tion as  to  prevent,  for  the  time,  the  enforce- 
ment of  a  judgment  obtained  against  the  City 
of  New  Orleans,  for  damages  done  to  private 
property  by  a  mob.  But,  even  in  that  case,  the 
court  was  careful  to  say  that  the  relator  was 
not  deprived  of  his  Judgment,  or  of  the  right  of 
himself  or  assignee  to  use  it  as  a  setoff  against 
any  demands  of  the  city.  It  is  also  said: 
"The  question  of  the  effect  of  legislation  upon 
the  means  of  enforcing  an  ordinary  Judgment 
[4231  ^^'  damages  for  a  tort  rendered  against  the 
person  committing  it,  in  favor  of  the  person 
injured,  may  Involve  other  considerations,  and 
Is  not  presented  by  the  case  before  us."  The 
radical  difference  oetween  that  and  the  present 
case  is,  that  the  right  to  sue  the  City  of  Kew 
Orleans  for  damages  on  account  of  private 
property  destroyed  by  a  mob  was  given  by 
statute;  whereas,  the  right  to  claim  compensa- 
tion from  a  wrong-doer  ^r  his  iUegal  conversion 
of  private  property  to  his  own  use  Is  inherent 
in  the  owner,  and  cannot  be  taken  from  him 
by  the  State. 

Nor,  in  my  opinion,  is  the  ruling  in  the  pres- 
ent case  sustained  by  I}ote  v.  Johnson,  100  U.  S. 
158  [25:  0821.  That  was  an  action  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maine,  upon  a  Judgment  rendered  by  d^ault 
in  1868  againist  General  Dow  while  he  was  in 
the  active  discharge,  within  the  lines  of  mili- 
tary operations,  of  his  duties  as  a  brigadier- 
general  in  the  army  of  the  United  States.  The 
Judgment  was  rendered  in  a  court  of  the  City 
and  Parish  of  New  Orleans.  That  officer  was 
sued  in  the  latter  court  for  the  taking  of  cer- 
tain personal  property  by  soldiers  under  his 
command.  He  was  served  with  process,  but 
did  not  appear  and  make  defense.  "The  con- 
dition of  New  Orleans,"  this  court  said,  "and 
of  the  district  connected  with  it,  at  the  time  of 
the  seizure  of  the  property  of  the  plaintiff  and 
the  entry  of  judgment  against  Dow,  was  not 
that  ci  a  country  restored  to  its  normal  rela- 
tions to  the  Union,  by  the  fact. that  they  had 
been  captured  by  oar  forces,  anid  were  held  In 
subjection.  .  .  .  The  country  was  under  mar- 
tial law,  and  Its  armed  oocupatkm  gave  no  Ju- 
riadiction  to  the  dvfl  tribunals  over  the  offlcen 


and  soldiers  of  the  occupying  army.  They 
were  not  to  be  harassed  and  mulcted  at  the 
complaint  of  any  person  aggrieved  by  tbeir 
action.  The  jurisdiction  which  the  district 
court  was  authorized  to  exercise  over  dvH 
causes  between  parties,  by  the  proclamation  ot 
QenersX  Butler,  did  not  extend  to  cases  against 
them.  The  third  special  plea  alleges  that  the 
court  was  deprived  by  the  general  government 
of  all  Jurisdiction  except  such  as  was  conferred 
bjr  the  commanding  general,  and  that  no  Juris- 
diction over  persons  m  the  military  service  for 
acts  performed  in  the  line  of  their  duty  was 
ever  thus  conferred  upon  it.  It  v^as  not  for 
their  control  in  any  way,  or  the  settlement  of 
complaints  against  them,  that  the  court  was  al- 
lowed to  continue  in  existence.  It  was,  aa  al- 
ready stated,  for  the  protection  and  benefit  of 
the  inbabitants  of  the  conquered  country  and 
others  there  not  engaged  in  the  military  ser- 
vice." Oeneral  Dow,  when  thus  sued  in  a  local 
tribunal,  existing  by  military  sufferance  in  a 
country  governed  by  martial  law,  was  noi 
bound,  as  this  court  said,  to  leave  his  troops 
and  attend  upon  that  tribunal,  for  the  purpose 
of  Justifying  his  military  orders,  bv  snowing 
that  the  acts  complained  of  were  authorized  by 
the  necessities  oi  war.  It  was  consequently 
held  that  the  New  Orleans  Court  was  without 
Jurisdiction  to  proceed  against  him.  There  la 
no  analogy  between  that  case  and  thepresent 
one;  for  the  action  of  trespass  against  wUliama 
was  brought  in  a  superior  ooort  of  general  juria- 
diction,  futerthe  war  dosed,  and  when  he  was 
at  liberty  to  appear  and  make  defense.  And 
it  was  determined  by  a  court  whose  existence 
was  independent  of  military  authority. 

The  only  possible  ground  upon  which  the 
Judgment  below  can  he  sustained,  consistently 
with  the  law  of  the  land,  is  to  hold  that  no 
court  of  any  State  had  jurisdiction,  in  the  year 
1867,  even  with  the  parties  before  it,  to  inauiroL 
in  an  action  of  tr^pass,  whether  an  allegea 
taking  of  the  private  property  of  a  dtizen  was 
a  mere  trespass,  or  was  an  act  of  war  upon  the 
part  of  the  defendant,  a  Confederate  soldier, 
and  to  give  Judgment  according  to  the  result  ox 
that  inquiry. 

But  as  the  primary  object  in  creating  Judicial 
tribunals  is  to  provide  a  mode  for  the  determi- 
nation of  controversies  between  individuala» 
and  between  individuals  and  the  government, 
can  it  be  said  that  no  court  had  lurlsdiction  to  In- 
quire whether  Freeland's  cattle  were  taken  by 
Williams  without  authority  of  law?  Was  the 
mere  averment  that  the  latter  was  a  Confederate 
soldier,  and  that  what  he  did  was  an  act  of  war» 
suflSdent  to  prcdude  all  Investigation  aa  to  the 
truth  of  that  averment?  If  not,  how  was  such 
an  investigation  to  be  had,  in  any  effective 
mode,  except  in  a  court  of  Justice?  It  Is  tag- 
ted  that  when  the  Preston  Circuit  Court  aaoep> 
tained  that  the  taking  of  these  cattle  was  l«git> 
Imate  warfare  upon  ttie  part  of  WlUiams  aa  a 
Confederate  sololer,  it  ought  to  have  dismissed 
the  action,  or  directed  a  verdict  to  be  rendered 
in  his  favor.  But  even  if  It  erred  in  this  re> 
spect,  the  Judgment  was  not  void.  Its  error, 
if  any  there  was,  could  have  been  corrected  le 
an  appeUate  court  The  alflrmaoce  of  the 
Judgment  by  the  highest  court  of  the  State  Is 
to  M  taken  as  conclusive  that  no  error  was 
committed  by  the  inferior  state  court  in  respect 
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to  an  J  matter  pat  in  issae,  or  which  was  em- 

bnoed  hj  the  isBoe  tried.    80,  if  Williama 

failed  to  pfOTe,  mider  his  plea  of  not  gtdlty, 

that  he  teat  a  Confederate  soldier,  and  that  ms 

taking  the  cattle  toot  an  act  of  legitimate  war- 

faie»  ft  was  not  in  the  power  of  the  State,  hj 

an  amendment  of  iti  ODnstitation,  and  after  a 

final  Jndgmttit  asainat  him,  to  giye  a  new 

tiiaL    In  kgal  effect,  that  is  what  was  done. 

Aooovding  to  the  doctrines  announced  bythe 

ooort^  if  the  present  and  similar  suits  in  West 

Ylnhiia  had  been  dedded  adversely  to  the  ser- 

eral  defendants  therein,  and  such  decisions  had 

been  affirmed  by  the  highest  court  of  that 

State,  it  would  be  consistent  with  "due  process 

of  law*  for  the  people  of  that  State  to  make  a 

fmther  amendment  of  their  Constitution,  and 

give  the  unauoceasful  litigants  still  another  op- 

portuni^  to  retry  the  very  questions  of  law 

and  fact  determined  against  them  in  preyious 

actiobs.    And  so  on,  mdefiniteb^,  until  the  id- 

kged  trespasser  obtained  a  decision  in  his  favor. 

I  had  supposed  that  a  final  Judgment,  and  Uie 

rifbt  of  the  party  in  whoee  behalf  it  waa  ren- 

dmd  to  have  tlie  benefit  of  it,  rested  upon  a 

trmer  basis  than  the  popular  will,  expressed 

cither  in  a  constitutional  amendment  or  in  a 

kridbdve  enactment. 

without  cooaidering  whether  the  Judgment 
obtained  by  Freeland  is  not  "a  contract  iji  the 
Ugheit  nature,being  established  by  the  sentence 
of  a  coortof  JudicaSire"  (8  BL  Com.  466:  Toff- 
hr  V.  Bo9i^  4  K^yes,  844),  I  place  my  dissent 
from  Uie  opinion  and  judgment  in  this  caae 
upon  the  ground  that  the  state  court,  in  the 
ictioa  of  trespass,  had  jurisdiction  as  to  person 
sod  subject  matter,  and  that  the  Constitutional 
Ameodment  of  1872 ,  taking  from  Freeland,  up- 
on tbe  identical  grounds  involved  in  that  action, 
the  benefit  of  his  judgment  agahist  the  defend- 
SDt,  after  it  had  been  afiteneid  in  the  highest 
coort  of  the  State,  deprived  the  former  (3  his 
property  without  due  process  of  law. 


D.  H.  WILLIAMS. 

e. 

E.  D.  COKGER  bt  ai.. 

<See  8.  C.  Beporter^  ed.  80O-MU. 

MaUanfar  r^iearing. 

laafs  to  lUe  a  motion  for  rehearing  after  the  olose 
of  the  term  at  whldi  Jadffment  was  rendered, 
■Bdvpontiie  samereaaoos  onoe  oveniiled,wiU 


[Na  105  of  October  Term,  1887.1 
J>teid6d  October  tt,  1888. 

Pr  SBROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 
On  petition  for  leave  to  file  a  motion  for  re> 
heariag.    DmML 

(Bee  126  U.  a  807,  and  this  edition  81.-778, 
forrqpoft  of  case.) 
The  fMSts  are  stated  in  the  opinion. 
Mr.  B«s«ie  Williams,  f  or  the  phdntUT  in 
cnv,  in  favor  of  motion. 

Mr.JktHm  MrmdUtj  delivered  the  opinion 
if  file  court: 

Leaie  to  IDe  a  motion  for  rehearing  in  this 
•lie  is  advd  for  on  the  ground  of  dei&al  error 

Ul  U.  & 


in  the  opinion.  A  motion  for  rehearing  was 
made  at  the  last  term  upon  precisely  the  same 
brief  now  sought  to  be  fifed,  and,  notwithstand- 
ing the  alleged  misconception  in  the  opinion  of 
the  point  made  bv  the  plaintiff  in  error,  the 
court  was  satisfiea  with  the  conclusion  it  had 
reached,  and  that  no  modification  of  the  Judg- 
ment was  required,  and  no  rehearing  was  ne- 
cessary or  called  for.  The  motion  was  there- 
fore denied.  The  persistent  renewal  of  the  ap- 
plication at  this  time,  after  the  close  of  the 
term  at  which  ludgroent  was  rendered,  and  es- 
pedallv  upon  the  same  reasons  once  overruled. 
Is  not  in  order,  and  does  not  recommend  itself 
to  the  favorable  consideration  of  the  court. 


FOSTER  R  WARREN,  Substituted  for 
JoBL  W.  EEL8BT,  Treasurer  of  LuoAi 
CoTTNTT,  Omo,  AppL, 

THE  FIRST  NATIONAL  BANE  OF  TO- 
LEDO. 


SAME 

THE   SECOND   NATiONAL  BANK   OF 

TOLEDO. 


SAME 

THE  TOLEDO  NATIONAL  BANE  OF 

TOLEDO. 


SAME 

THE  MERCHANTS  NATIONAL   BANE 

OF  TOLEDO. 


SAME 

THE  NORTHERN  NATIONAL  BANE 
OF  TOLBDO. 

(Bee  B.  a  Beporteen  ed.  4B(U 

JwriMeUonal  amawU. 

In  an  aetl<m  to  restrain  the  enf ofoement  of  a  tax* 
where  the  deocee  eniloined  tbe  ooUeotion  of  leaa 
than  |S,000  of  the  tax,  this  oourt  haslno  Jurlsdio- 
tloD,  atthooffh  the  bill  alleged  that  oertahi  United 
States  bonds  should  also  be  exempted  from  taxa- 
tion, but  no  attempt  was  made  to  obtain  any  re- 
lief on  this  ground  and  tbe  oontro  versy  in  respeot 
to  the  bonds  was  settled  bj  the  payment  of  th» 
taxes  thereon  and  they  were  not  a  matter  in  dis- 
pute at  the  time  of  the  decree. 

[Nob.  866,  867,  868, 869, 860.] 
aubmitted  2^09. 19, 1888.  Dedded  Nw.  tS,  1888. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  restraining  defendant  from  en- 
fordng  a  tax  Ul^gallj  assessed. 
On  mottons  to  dismiss.    Diemieeed. 
In.  these  cases,  decrees  were  taken  restraining 
the  defendant  from  enforcing  a  tax  which  the 
court  found  was,  as  to  the  amount  involved  in 
the  decrees,  illegally  assessed  against  the  banks. 
The  issues  in  the  five  cases  are  identical,  and 
the  testimonv  in  the  first  case  entitled  above 
waa  used  in  the  trial  of  each  of  the  others. 
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In  each  of  the  cases  a  motion  is  made  to  diik 
miss  the  appeal,  because  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  five  thou- 
•and  dollars. 

The  decree  in  each  case  is: 

"That  the  defendant  be,  and  he  is  hereby, 
perpetually  enjoined  from  collecting  any  taxes 
upon  the  increased  valuation  made  OTthe  state 
board  of  equalization  aforesaid,  ana  it  being 
made  to  appear  to  the  court  that  the  complain- 
«nt  has  paia  all  taxes  charged  upon  the  dupli- 
cate, against  the  shares  in  said  iMmk  as  assessed 
by  the  county  auditor  for  taxation,  and  upon 
the  valuation  made  by  said  auditor,  and  that 
the  only  taxes  charged  against  the  complainant 
upon  the  bank  shares  aforesaid,  on  the  tax  du- 
plicate for  the  year  1888,  which  remains  un- 
paid, is  the  amount  which  was  assessed  upon 
the  increase  made  by  the  state  board  of  equal- 
ization, which  the  court  finds  to  be  illegal. 

*'  It  is  therefore  ordered,  that  the  injunction 
aforesaid  granted  be  held  to  restrain  the  de- 
fendant from  coUectinff,  or  attempting  to  col- 
lect, any  part  of  the  said  unpaid  taxes,  or  any 
penalty*  or  interest  because  of  their  nonpay- 
ment^ 

All  taxes  upon  the  valuation  of  the  bank 
•hares  made  by  the  auditor,  were  paid  by  the 

SlaintilTs  as  appears  by  the  decree,  and  hence 
le  only  matter  in  dispute  was  the  tax  upon 
the  increase,  over  the  auditor's  valuation,  mkde 
by  the  state  board  of  equalization. 

The  allegation  of  the  bill  in  the  first  •bov# 
entitled  case  is: 


"  Complainant  says  that  the  auditor  of 
€k>unty  afomaid  certified  to  the  auditor  of 
state  and  the  said  board  for  the  equalization  of 
bank  shares  the  assessment  so  by  him  pLaoed 
upon  the  shares  of  comphiinant  bank^  *ad 
thereupon  the  said  state  board  of  equalizauon 
of  bank  shares  added  to  the  valuation  made  by 
the  auditor  aforesaid  of  the  shares  of  the  com- 
plainant bank  the  sum  of  $74,858,  making  the 
tte  value  for    taxation   che  simi  of 


%^ 


p» 


In  said  first  above  entitled  case  the 
ment  by  the  auditor  was  $401,624;  the  total 
amotmt  of  taxes  for  all  purposes  on  tJie  $74,858, 
which  was  added  ^y  the  state  board,  was 
$1J826.58. 

The  allegations  of  the  bill  in  said  case  show 
that  a  tender  was  made  to  the  treasurer  before 
the  conunencement  of  the  suit,  and  a  copy  of 
the  treasurer's  acknowledgment  of  such  tender 
copied  into  the  bill  ahows  the  amount  in  dis- 
pute very  clearly.    It  is  as  follows: 

"  The  Fhrst  National  Bank  of  Toledo  has 
tendered  to  me  all  taxes  charged  against  it  and 
on  its  bank  shares  except  $1,826.(S,  being  the 
tax  on  $74,858  the  increase  made  over  the  au- 
ditor's valuation  by  the  state  board  of  eqtializa- 
tion  for  bank  shares,  which  tender  was  refused. 
The  bank  offers  to  pay  the  same,  leaving  the 
said  $1,826.58  to  be  liUgated.    Refused. 

•'Joel  wT  Eelsey,  Treasurer." 

The  prayer  of  the  biU  is: 

"That  a  provisional  inhinction  may  be 
granted  restraining  and  enjoining  said  defend- 
ant from  proceeding  to  collect  the  taxes  so  un- 
lawfully aasoiscd  as  aforesaid,  or  any  part 
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thereof,  imtil  the  ftirther  order  of  this  court, 
and  that  upon  the  final  hearing  of  this  cause 
the  said  injunction  mav  be  made  perpetual,  and 
for  all  other  proper  relief  in  the  premises.*^ 

The  preliminary  inlunctlon  granted  in  tlio 
case  restrained  the  collection  of  nothing  but  the 
$1,826.58  which  is  qiedfically  named;  and  no- 
where in  the  case  is  any  other  or  additional  ie> 
lief  sought 

In  the  order  granting  the  preliminary  In- 
junction it  is  by  consent  provided: 

"That  the  treasurer  may,  and  he  is  hereby 
authorized  to.  receive  from  the  complainant 
the  balance  of  the  taxes  charged  upon  the  du- 
plicate against  the  complainant  in  the  semi- 
annu(d  installments  provided  bv  law,  without 
prejudice  to  his  right  to  collect  the  said  sum  of 
$1,826.58  or  any  part  thereof,  if  upon  final 
hearing  it  shall  be  adiudged  that  the  same  or 
anv  part  thereof  is  legallv  and  equitably  charge- 
able against  the  complamant." 

The  decree  in  this  case  was  limited  to  the 
amount  of  tax  placed  upon  the  increased  vslu- 
ation,  to  wit,  $1,826.58,  and  that  was  the  only 
thing  at  any  time  in  controversy. 

AU  other  taxes  were  paid  in  pursuance  of 
the  consent  of  the  order  made  at  tne  time  of  the 
preliminaiy  injunction. 

The  bills  in  uese  cases,  contained  allegations 
that  the  government  bonds  helii  by  the  Mnk  to 
secure  its  circulation  should  also  be  exempted 
from  taxation,  and  the  amount  of  such  bonds 
was  stated  in  the  bills;  but  no  attempt  was  ever 
made  in  the  cases  to  obtain  any  relief  on  this 
ground,  and  the  payment  6f  the  taxes  by  the 
plaintiff  effectually  settled  anv  controversy  be- 
tween the  parties  on  that  subject  It  was  not 
a  nuitter  in  dispute  at  the  time  of  the  decree, 
and  is  not  a  matter  in  dispute  in  this  court 

The  case  of  The  First  National  Bank,  first 
above  named,  involves  the  largest  amotmt,  the 
other  cases  involving  precisely  the  same  min- 
ciples,  the  allegations  and  proof  being  in  all  of 
them  identical,  except  as  to  the  amotmt^  which 
is  as  follows  in  the  cases  respectively: 

Second  National  Bank $772.69 

Merchants  National  Bank..  778.45 

Toledo  National  Bank 208.02 

Northern  National  Bank...  280.45 

Mr.  John  H.  Do^U,  for  appeUees,  for 
motions  to  dismiss: 

It  is  not  material  liow  much  relief  was  da> 
manded  if  the  actual  matter  about  which  the 
parties  are  now  disputing  is  less  than  $5,000. 

The  treasurer  has  got  all  the  roonev  be  ever 
daimed  from  the  bank,  except  $1,826.58;  and 
all  that  he  is  now  daiming,  and  all  that  we  are 
resisting  his  daim  to,  is  that  $1,826.58. 

Tinttman  v.  Firtt  Nat  Bimk^ldO  U.  8.  6 
(25:580);  BumU  v.  ^StonssS,  105  U.  8.  808  (26: 
988). 

If  the  Judgment  Is  for  a  sum  less  than  $5,000, 
the  defendant  cannot  sue  out  a  writ  of  .error, 
although  the  plaintiff  claims  an  amotmt  larger 
than  that  sum. 

Gordon  v.  Ogdm,  28  U.  8.  8  Pet  88  (7: 592); 
Cooke  V.  Woodroto,  9  TJ.  8.  5  Cranch,  18  (8: 22); 
Smith  V.  Honey,  28  U.  8.  8  Pet  469  (7: 744); 
Lee  V.  Wateon,  68  U.  8.  1  Wall  887  (17: 557); 
Puree  v.  Wade,  100  U.  8.  444  (25:785);  BoM- 
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man  SP.R  Co.r.  Trook,  100  TJ.  S.  112  (26: 671); 
Zamar  y.  Mieau,  104  U.  S.  466  <26: 774). 

Theen>res8ioo,  sum  or  valae  of  the  matter  in 
dispate,  DBA  reference  to  the  date  of  the  decree 
In  Um  drcait  court.    Bank  of  U.  8,  y.  Damid, 


87U.  a  12  Pet  82(9: 
U.S.  44(28:796). 

This  Is  an  appeal  by  the  defendant  affdnst 
'Whom  the  decree  is  only  $1,826.68.  The  plaint- 
tiir  does  not  appeal.  It  is  not  material,  tbere- 
fore»  what  dum  is  made  in  its  bill,  even  if  it 
lisd  insisted  upon  the  exemption  of  its  govem- 
ment  bonds  upon  the  trial,  as  the  decree  did 
not  give  it  any  relief  upon  that  claim.  But,  in 
fact,  it  did  not  insist  upon  that  claim. 

The  rule  as  established  by  this  court  in  Hil- 
ton ▼.  Dickinion,  108  TJ.  8. 166  (27: 688),  is  de- 
cirire  of  that  question. 

Mr.  Isaae  P.  Pugdey  for  appellant. 

The  Court  ordered  the  $overal  above  eaeet  to 
i$  dismisiedfor  want  of  Jurisdiction, 


EVAN  RANDOLPH.  Apni., 

9. 

THE  QUIDNECK  COMPAlfr  bt  al. 

(See  S.  0.  Beporter*8  ed.  444.)         ^ 

Death  ofparty^^practiee  under  Hule  15. 

Where  an  appeal  has  been  dismissed,  pursuant  to 
Kale  16,  •  1,  the  decree  of  dismissal  may,  on  oaixse 
■bown,  be  reaolnded  upon  the  proper  representa- 
tives of  the  deceased  party  being  made  parties  to 
the  suit  and  their  appearance  being  entered  un- 
der the  rule. 

[No.  491.] 
Submitted  Nov.  12,   I88a    Decided  Nop.  £6, 

1888. 

APPEAL  from  the  Circuit  CoxltX  of  the  United 
States  for  the  District  of  Rhode  Island. 
Diemieaed. 

On  April  9, 1888  (the  death  of  Evan  Ran- 
dolph, the  appellant  in  this  cause,  having  been 
su^ested  on  the  record  by  the  appellees,  under 
the  16th  Rule),  on  motion  by  the  appellees 
to  make  the  proper  representatives  oi  appel- 
lant parties,  the  court  made  an  order  Uiat  un- 
less the  proper  representatives  of  the  deceased 
appellant  should  voluntarily  become  parties 
-within  the  first  ten  days  of  the  ensuing  term  of 
the  court,  the  appellees  should  be  entitled  to 
have  the  appeal  dismissed,  provided  however 
that  a  'copy  of  the  order  should  be  printed  in 
•ome  newspaper  of  general  circulation  within 
the  State  of  Rhode  Island  for  three  successive 
weeks,  at  least  sixty  days  before  the  beginning 
of  the  term  of  this  court  then  next  ensuing. 

On  May  1,  1888,  Mr.  Benjamin  F.  Butler 
-wrote  to  the  clerk  of  this  court  a  letter  in  which 
he  stated  that  his  attention  had  been  called  to 
the  notice  in  the  paper  stating  that  the  death  of 
the  appellant  had  been  suggested  on  the  record 
and  mviting  his  proper  representatives  to  ap- 
pear, in  which  letter  he  asked  the  clerk  to  en- 
ter his  appearance  for  such  representatives,  in 
obedience  to  the  notice.  The  clerk  on  the  8d 
of  May,  1888,  replied  to  Mr.  Butler,  that  it 
would  be  neoeasary  for  him  to  make  a  motion 
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in  open  court  within  the  first  ten  daya  of  the 
next  term  and  obtain  an  order  to  mi^e  said 
representatives  parties  appellant  hi  place  of  the 
deceased,  and  informing  nim  that  after  the  or- 
der to  nmke  the  new  parties  was  obtained,  he 
could  enter  his  appearance  for  them. 

On  November  19, 1888,  Mr.  0.  Frank  Park- 
hurst,  for  appellees,  moved  to  dismiss  the  ap- 
peal on  showing  to  the  court  that  the  terms  of 
the  first  order  had  been  duly  complied  with, 
by  causing  a  copy  of  Mdd  order  to  be  printed 
as  therein  directed,  and  that  the  proper  repre- 
sentatives of  the  deceased  party  had  not  be- 
come parties  to  the  cause,  in  pursuance  of  said 
order. 

On  November  26, 1888,  the  appeal  was  dis- 
missed with  costs. 

On  December  8,  1888,  Mr.  Benjamin  F. 
Butler,  in  behalf  of  the  executors  of  the  de- 
ceased party  and  as  counsel  of  appellant,  moved 
the  court  to  rescind  and  annul  the  decree  of 
November  26, 1888,  of  dismissal,  and  restore 
the  cause  to  the  docket,  on  the  ground  that  the 
clerk's  letter  had  never  been  seen  or  heard  of 
by  said  Butler  until  December  8,  1888,  and 
that  no  notice  of  the  motion  for  an  order  dis- 
missing said  appeal  was  ever  served  on  said 
Butler,  and  that  he  had  no  knowledge  of  the 
pendency  of  any  such  motion  until  sSter  said 
'^  order  of  dismissal  had  been  made. 

On  December  10,  1888,  the  court  granted 
such  motion  to  rescind  and  annul  the  decree  of 
dismissal  of  November  26, 1888,  upon  tiie  exe- 
cutors of  Evan  Randolph,  dec&Med,  bdnff 
dulv  made  parties  and  their  appearance  entered 
under  the  rule  within  80  days  and  the  pay- 
ment of  the  costs. 

On  December  12, 1888,  John  8.  Jenks,  Wil- 
liam H.  Jenks  and  Charles  Rhoades,  said  ex- 
ecutors of  Evan  Randolph,  deceased,  were 
made  parties  appellants  in  the  cause  and  the 
decree  of  dismissal  of  November  26,  1888,  was 
vacated  and  set  aside  and  the  cause  restored  to 
the  docket 

Meetn.  A.  D.  Payne  and  BenJ.  F.  But- 
ler for  appellant. 

Messrs.  C.Frank  Parkhnrst  and  (Jhtuk 
H,  JParkhurit  for  appellees: 


QBORQE  W.   RADFORD,    Assignee,  eta, 

Appt., 

V. 

AQNES  FOLSOM,  Admrx.,  etc.,  bt  ai.. 

(See  B.  0.  Beporter*s  ed.  89SB-aOi.) 
Appeal,when  taken — conditional  decree. 

L  A  deoree  of  the  circuit  court  cannot  he  reviewed 
here  on  appeal  unless  the  appeal  is  taken  within 
two  years  after  the  entry  of  such  decree. 

2.  Where  the  decree  was  entered  October  16, 188B, 
and  the  appeal  was  not  taken  untQ  Deoemher  80, 
1387,  the  appeal  will  be  dismlased  although  the  ap- 
peal was  token  within  two  years  from  the  time 
the  decree  took  full  effect. 

[No  1014.] 

Submitted  Nov.  6, 1888.  Decided  Nov.  £6, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Iowa,  wherehy  it  was  decreed  thai 
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there  was  due  from  the  complainaiit  to  the  de- 
fendant Agnes  Folsom,  as  administratrix  of 
the  estate  of  Jeremiah  Folsom,  deceased,  $14,- 
645.82,  with  interest,  and  that  the  coniplainant, 
Gkorge  W.  Radford,  as  assignee  in  hAnkrupt- 
cy  01  the  estate  and  effects  of  Simeon  Folsom 
and  Frank  Folsom,  bankrupts,  pay  to  the  de- 
fendant Agnes  Folsom,  as  such  administratrix, 
the  said  sum  with  interest,  and  that  execution 
issue  therefor;  and  whereby  it  was  further  de- 
creed that  if  the  complainant  shall  satisfy  the 
court  within  ninety  days  from  this  date  (Octo- 
ber 10, 1885)  that  the  amounts  paid  by  Simeon 
Folsom  for  the  purchase  of  incumbrances  and 
notes  specified  In  the  master's  report  amount- 
ing to  $14,084.77  or  any  part  thereof  have 
inured  to  the  boieflt  of  Jeren\iah  Folsom  or 
his  estate,  by  the  production  and  cancellation 
or  discharge  of  said  incumbrances  and  notes, 
then  there  shall  be  credited  on  the  first  named 
amount  above  ordered  to  be  paid  by  complain- 
ant the  amount  of  such  incumbrances  and 
notes  80  produced  and  canceled  or  discharged. 

On  motion  to  dismiss  appeal    Dismitaed. 

The  decree  was  entered  October  10, 1885;  the 
appeal  was  not  taken  until  December  80, 1887, 
more  than  two  years  after  the  entry  of  the  de- 
cree. 

Mr.  Jos«ph  O*  Anderson  and  H.  H. 
Trimble»  for  appellees,  in  favor  of  motion  to 
dismiss: 

The  foregoing  motion  is  based  on  section 
1008  of  the  Revised  Statutes,  providing  that 
no  decree  of  a  circuit  court,  in  equity,  shall 
be  reviewed  in  the  supreme  court  on  appeal 
unless  the  appeal  is  taken  within  two  years 
after  the  entiy  of  such  decree. 

That  the  appeal  in  this  case  was  taken  more 
than  two  years  after  the  entry  of  the  decree  is 
plain.  The  decree  was  entered  October  10, 
1885.  The  appeal  was  not  taken  until  December 
80. 1887.  This  is  clearly  not  within  two  years. 

Mesir».  Walter  H.  Smith  and  W.  F. 
Sapp,  for  appellant,  la  opposition: 

This  decree  must  be  construed  as  an  entire- 
ty. Taken  as  a  whole,  it  shows  that  it  was 
not  to  go  into  effect  until  the  period  of  ninety 
davs  had  expired  from  the  time  of  its  rendition. 

If  the  decree  had  expressly  provided  that  it 
should  not  take  effect  until  the  expiration  of 
ninety  days  from  its  date,  we  think  there  can 
be  no  doubt  but  that  the  two  years  of  limita^ 
tion  would  not  begin  to  run  until  the  ex- 
piration of  that  period.  The  statute  should  re- 
ceive a  construction  that  will  carry  out  its 
spirit  rather  than  its  letter.  It  was  intended 
to  give  the  parties  two  full  years  from  the 
time  their  liability  was  conclusively  fixed  by 
a  decree,  in  which  to  appeal. 

See  Ba4ford  v.  FoUom,  128  U.  S.725  (81: 293). 

AppMee^i  counsel  in  reply: 

Upon  this  motion,  it  is  iuflSdent  under  the 
rule  to  print  the  material  parts  of  the  record. 

8t.  Louis  Nat.  Bank  t.  U.  6.  Ins.  Oo.  100 
U.  S.  48  (25:  647);  WatervOU  t.  Van  Byke,  115 
U.  8.  290  (29:  405). 

Under  the  statute  the  two  yeaxs'  limitation 
begins  to  run,  not  from  the  taking  effect  of  the 
decree,  but  from  "entry  of  such  decree." 

Rev.  Stat.  U.  a  $  1008;  Seofiorough  t. 
Pattyo^d,  108  U.  S.  567  (27:  824). 

The  directions  in  the  decree  were  not  in- 
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tended  to  prevent  the  enforcement  of  the  de- 
cree by  execution  against  the  admioistnitor, 
for  such  executions  were  expressly  allowed. 

8tovaU  V.  Banks,  77  U.  S.  10  VSTalL  583-087 
(19:1086-1088). 

The  appelUnt  does  not  show  that  be  ever  had 
anv  such  notes  and  incumbrances  as  are  spe- 
cified, or  that  he  ever  produced  or  offered  to 
produce  same  to  be  canceled  or  discharged. 

StovaU  V.  Banks,  77  U.  S.  10  WaU.  588-585 
a9: 1086). 

The  Court  ordered  the  appeal  to  be  dismissed 
for  want  of  Jurisdiction. 


THE  PAdPIO  EXPRESS  COMPANY, 

Flff.  in  Err., 

8AM.  MAUN. 

(Bee  8L  a  Reporter^  ed.  SMrWU 

Jurisdiction  as  to  amounL 

1.  Where  the  defendant  t)tfowsaesont  the  writ  of 
error,  tiie  matter  in  dispute  is  the  jadgmeot  ren- 
dered against  him. 

t.  Where  the  damages  olalmed  by  plaintiff  l>elow 
was  $6,860,  and  hereoovereda  jadsrmentforf8/)00 
and  defendant  sued  out  the  wilt  of  error,  this 
ooart  is  withoat  jurisdiotion. 

[Na  1208.] 
Submiitsd  JSTos.  19,  2888.    Decided  Nos.  t6, 

1888. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas,  lo 
review  a  Judgment  in  favor  of  plaintiff  in  an 
action  for  an  Injury  to  his  propertv  in  which  he 
claimed  damages  in  the  sum  of  $5,850,  and 
tudffment  was  entered  on  a  vei^ict  by  a  Jury 
for  f8,000,  on  which  plaintiff,  at  the  sugQ^stioo 
of  the  court,  entered  a  remittitur  of  $350, 
thus  reducing  the  Judgment  from  $8,000  to 
$2,650. 

On  motion  to  dismiss.    Dismissed. 

Mr,  W.  H»Uett  Phillips,  for  defendant 
in  error,  in  favor  of  motion,  cited  Walker  "w.  U. 
8,  71  U.  S.  4  Wall.  168  (18:819). 

No  one  opposing. 

Mr.  A,  a.  Lathrop  entered  for  plaintiff  in 
error. 

Tfte  court  ordered  the  case  dismissed  for  want 
cf  jurisdiction* 


THE  LOUISVILLE,  CINCINNATI  AND 
LEXINGTON  RAILWAY  COMPANY, 
Plff.  in  Err., 

THE  SWITZERLAND  MARINE  INSUR- 
ANCE COMPANY. 

(Bee  &  a  fieporter*8  ed.  410.) 

Drumsnm^s  baggage    liahilitif  of  railroad  eom^ 

pany. 

A  jodgment  against  a  railroad  eompanj  for  tb* 
value  of  a  trunk  and  the  jewelry  oootalned  there. 
In«  oheoked  to  a  traveling  aveot  or  drnmoMr,  but 
balonging  to  his  pilnolpal«  and  dsstrojred  by  flr» 
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LouisTiLLB,  O.  &  L.  R  Oa  T.  Switzbblahd  Mabihv  Inb.  Go. 
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tkningh  tbe  oompany*8  negUgenoe,  Affirmed  bj 
reason  of  a  divided  oourt,  tbe  Judgment  being  in 
fliTor  of  an  fnaurer  of  the  property  to  whom  the 
•iilm  fte  the  kMB  was  assigned. 

[Na  111.] 
ArguidDeo.6.7.IS88.    Decided  Ike.  10, 1888. 

IN  ERROR  to  the  Oircait  Court  of  the  United 
States  for  the  Bouthem  District  of  Ohio»  to 
nffiew  a  Judgment  in  favor  of  plaintiff,  for  the 
losB,  by  fire,  of  a  trunk  and  Jewelry  contained 
tiierieio,  through  the  nei^li^nce  of  defendant. 
4||^Bud  b^  retuon  efa  muded  eouri. 

This  suit  was  brought  to  recover  a  claim  for 
lost  baggage.  The  petition  alleges  that  on  the 
10th  day  of  December,  1880»  one  C.  O.Megrue, 
who  was  a  trareling  agent  for  the  fiim  of 
Aiken,  Lambert  &  Co.,  of  New  York  City,  be- 
csme  a  passenger  on  one  of  the  trains  of  the 
defendant,  bomid  for  LouisriUe;  that  he  pur- 
chssed  a  first  class  ticket  and  that  he  nad 
€hed[Bd  by  the  defendant  as  his  baggage  a  cer- 
tain trunk  bdons;ing  to  Aiken,  Lambert  &  Co., 
eoDtaioinglewcIry  samples  of  the  value  of 
shout  16,000;  that  said  trunk,  and  alsoa  valise 
contshring  hk  personal  bsfgageand  oUier  sam- 
ples, were  received  Ixy  the  defendant  as  baggage 
oo  the  ssid  train  and  that  the  defendant  under- 
took to  cany  them  safelT  to  the  City  of  Louis- 
viDe,  but  Uiat  through  the  n^ffligence  of  the  de- 
fendant, the  bagffage  car  and  its  contents,  in- 
chiding  the  trunk  and  valise  above  ^Mcifled, 
were. consumed  by  fire.  The  plaintiff  below 
WIS  SB  insurer  of  said  property  under  a  poUpy 
which  subrogated  it  to  the  rights  of  tbe  insured 
and  reouired  tbe  assignment  of  ^  such  claims. 
Tbe  d^  in  suit  was  assigned  actually  to>  tbe 
ioMiranoe  company. 

The  answer  was  that  the  defendant  received 
(be  trunk  and  valise,  supposing  them  to  be  the 
penooal  baggage  of  the  said  C.  O.  Megrue  and 
whhout  any  knowledge  that  they  contained 
merchandise.  It  admits  that  the  said  Megrue 
became  a  passenger  as  alleged,  and  that  it,  said 
defendant,  was  a  common  cairier  and  that  the 
tnmk  and  valise  were  checked  as  baggage,  but 
denies  every  other  allegation  of  the  petition, 
sod,  among  other  things,  the  negligence 
ditiged. 

The  case  was  removed  to  the  federal  court 
fran  the  Superior  Court  of  Cincinnati.  After 
tbe  case  was  removed  to  the  United  States  Cir- 
ont  Court,  a  motion  was  made  to  transfer  the 
esse  to  the  equitv  calendar,  on  the  ground  that 
the  idsintiff's  title  was  equitable.  The  motion 
wiigrsnted.  But  afterwards,  xxpon  applica- 
tkm  of  counsel,  it  was  retransferred  to  the  law 
docket,  where  it  came  on  for  hearing  before  a 
luy.  The  Jury  rendered  a  eeneral  verdict  in 
ftfor of  plaintitT  and  a  special  verdict  in  answer 
to  certain  questions  put  to  them  by  the  court 
whidi  were  as  follows: 

Q.  1  What  was  the  value  of  the  contents  of 
the  trunk  destroyed,  after  deducting  salvage? 
Au,  i4,966.08. 

Q.  1  Did  the  checking  agent  have  notice 
wben  he  checked  the  trmik  tbat  it  contained 
Jvwdiy  or  proper^  other  than  the  personal 
nnmof  Meg^r    Ane.  No. 

^  &  At  tbe  time  of  the  checking  ol  said 
trmik,  and  prior  thereto,  was  it  the  custom  of 
tbe  defendant  to  carry  as  baggage  and  without 
dtn  chsige,  excepting  on  account  of  extra 
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weight,  drummersMrunks  containing  merchan- 
dise, knowing  that  they  were  drummers'  trunks 
and  that  they  contained  merchandise?  Am. 
Yes. 

Q.  i.  Was  the  loss  of  said  trunk  occasioned 
bv  the  gross  negligence  of  the  defendant? 
Am.  Yes. 

Q.  6.  Did  the  defendant  exercise  ordinary 
care  as  to  the  trunk  which  with  its  contents 
was  lost? — that  is,  such  care  as  a  prudent  man 
would  exercise  in  like  circumstances  with  ref- 
erence to  bis  own  property?    Am.  No. 

Defendant  filed  a  motion  for  a  new  trial,  which 
the  court  overruled  and  rendered  judgment  up- 
on the  general  verdict,  but  set  aside  the  fourth 
q)ecial  finding. 

The  cause  is  now  bere  on  the  bill  of  excep- 
tions setting  out  all  tbe  evidence,  and  a  writ  of 
error. 

The  assignments  of  error  are  as  follows: 

1.  The  court  erred  in  setting  aside  the  entry, 
transferrins  the  case  to  the  diancery  docket, 
and  compelling  the  defendant  to  try  the  case 
before  a  Jury. 

2.  The  court  erred  in  permitting  evidence  to 
go  before  the  Jurr,  objected  to  l^  the  plaintiff 
m  error,  then  defendant 

8.  The  court  erred  in  excluding  evidence  of- 
fered bv  the  plaintiff  In  error,  then  defendant. 

4.  Tbe  court  erred  in  its  general  charge  to 
the  jury  in  the  matters  excepted  to  by  the  ^ain- 
tiff  In  error,  then  dofendaot 

5.  'L^he  court  erred  in  refusing  to  charge  the 
jury  aii  requested  by  the  plaintiff  in  error,  then 
defendant 

6.  The  court  erred  in  entering  judgment  up- 
on the  verdict  and  special  findings  against  the 
plaintiff  in  error,  then  defendant 

7.  There  are  other  errors  in  the  proceedings 
and  judgment  of  said  court  in  said  cause  preju- 
dicial to  the  rights  of  the  plaintiff  in  error. 

The  second  asssignment  of  error  related  to 
certain  evidence  offered  by  the  plaintiff  below 
to  show  that  the  sample  trunks  of  jewelry  sales- 
men were  of  peculiar  construction  and  build, 
and  so  peculiar  that  their  character  and  con- 
tents were  discernible  at  once  by  anybody 
called  upon  to  handle  them.  The  object  of 
this  dass  of  testimony  was  to  show  notice  to 
the  railroad  company  of  the  general  character 
of  the  contents  of  the  trunk. 

The  second  class  of  testimony  objected  to  was 
the  testimony  of  witnesses  tending  to  show  the 
custom,  extending  over  years,  to  carry  drum- 
mers' trunks  as  baggage  without  extra  charge 
except  for  overweight 

Mr.  T.  D.  Lincolnt  for  plaintiff  in  error: 

The  court  erred  in  refusing  to  charge  the 
jury  that  the  plaintiff,  upon  the  evidence,  was 
not  entiUed  to  recover. 

In  eveiT  case  before  the  evidence  is  left  to 
the  jury  there  is  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no  evi- 
aence,  but  whether  there  is  any  ui)on  which  a 
jury  can  properly  proceed  to  find  a  verdict  for 
the  parties  producing  it,  upon  whom  the  cnus 
of  proof  is  imposed. 

PUaeanU  v.  FafU,  89  U.  S.  82  Walt  120, 121 


(22:  782);  Band4M  v.  BdU.  d  0.  B-  Oo.  108  U. 
8.  482  (27: 1006). 
If  there  is  evidence  from  whlcb  the  jury  can 
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properly  And  the  question  for  the  party  on 
whom  {be  burden  of  proof  rests,  it  sbould  be 
•ubmiUed;  if  not^  it  sbould  be  withdrawn  from 
thejury. 

^(Ut  y.  Johmton,  91  Pa.  200. 201;  Dwight  y. 
Qermania  L,  In$.  Co.  4  Cent.  Rep.  529, 108  N. 
Y.  859;  Byder^i.  WimbwU,  L.  R.  4  Ezch.  89; 
WittkatMky  y.  Wasson,  71  N.  C.  455;  BagUyY. 
y.  Cleveland  RoUing  MiU  Co.  21  Fed.  Rep.  159. 

The  facts  did  not  authorize  a  yotlict  for  the 
plaintiff. 

Dunlan  y.  InUmational  8teambo(U  Co.  98 
Mass. 878, 879; AUing y. BoiUm db  A.  R.  Co.Vt^ 
Mass.  181, 182;  BltmantU  y.  FitMurgB,  Co. 
127  Mass.  824;  Haina  y.  Chicago,  8t.  P.  If.  d 
0.  B.  Co.  29  Minn.  161;  Michigan  Cent.  B.  Co. 
T.  Carrow,  78  HL  858,  859;  Gardner  y.  Ifew 
ffanen  d  y.  Co.  51  Conn.  148:  Maeroto  y. 
Oreat  Weitem  B.Co.Jj.TL  6Q.B.  620;  CahiU 
y.  London  dbN.  W.  B.  Co.  10  C.  B.  N.  8. 171; 
Qreai  Northern  B.  Co.  y.  Shepherd.  8Exch.  87. 

The  custom  or  usage,  to  be  eflectiye,  must  be 
one  to  carry  the  merchandise  of  other  persona 
not  passengers  for  the  baggage  of  the  passen- 
ger, tbus  checking  the  baggage. 

Michigan  Cent.  B.  Co.  y.  ^rrow,  78  Dl.  850; 
CahiU  y.  London  dbN.  W.  B.  Co.  10  C.  B.  N. 
8.172. 

Custom  and  usage  must  be  general,  uniform, 
notorious,  reasonable  and  consistent  with  the 
rules  of  law. 

Blanehard  y.  leaaa,  8  Barb.  888, 88V;;i  Doer, 
Ins.  277,  278,  279. 

Mr.  C.  B.  Matthews,  for  defendant  in*er- 
for: 

This  is  not  an  assignment  in  equitf  through 
the  doctrine  of  subrogation,  but  an'adual  as- 
signment. 

Section  4998,  of  the  Revised  8tatutea  of  the 
State  of  Ohio,  provides  that  every  suit  shall  be 
brought  by  the  real  party  in  interest 

Whitman  y.  Eeith,  18  Ohio  St  184;  Maeurp 
y.  SouthtDorth,  9  Ohio  St  840;  ffaytcard  y.  An- 
drewi,  106  U.  6.  672  (27: 271);  New  Tork  Quar- 
aniy  Co.  y.  Memphie  Water  Co.  107  U.  8.  205 
(27: 484). 

Should  merchandise  in  a  passenger's  trunk 
be  put  on  a  train,  it  mav  be  presumed  the  car- 
rier was  misled  siid  oould  claim  the  privileges 
of  a  gratuitous  bailee.  But  where  the  conduct 
of  the  passenger  was  fair  and  open  to  the  car- 
rier, or  his  proper  agent  must  have  known  what 
he  accepted,  toe  case  is  different. 

Scbouler,  BaUm.  849;  Story,  Bailm.  g  571; 
8  Redf.  R  R.  149. 161;  2  Kent,  Com.  608. 

The  ordinary  liability  of  a  common  carrier 
with  reference  to  baggage  is  one  of  insurance 
of  its  safety. 

Where  merchandise  is  knowingly  received 
and  checked  aa  baggage,  the  same  liability  at- 
taches. 

Maerote  v.  Oreat  Wettem  B  Co.  h.  TL  ^ 

8i.  B.  619;  CahiU  r.LondomSfN.  W.  B  Co.  10 
.  B.  N.  a  168;  Red!  Carriers.  78  and  notes; 
2  Redf.  R  R.  46  and  notes;  Hutcb.  Carriers, 
685;  Thomp.  Carriers,  520.  528;  Oreat  North- 
em  B  Co.  Y.  Bhmherd,  8  Excb.  80;  Hainee  v. 
Chicago,  8t.  P.  M.  iSf  0.  B  Co.  29  Minn.  160; 
BaiMon  y.  Mo.  BBCo.^  Mo.  App.  582;  Hoofer 
y.  Chicago,  M.  it  St.  P.  B  Co.  es  Wis.  100; 
StonemanY.  Brie  fi.  09.  52  K.  T.  429;  Sloman 
v.  Oreat  Wtetem  B.  Co.  67  N.  Y.  208;  Minter 
y.  Paeifle  BOo.41  Mo.  506;  Waldron  v.  Chi- 


cago db  N.W.  B  Co.  1  Dak.  886;  Pa.  Co.  y. 
MiUer,  85  Ohio  St  541;  Jaeobe  v.  Ttttt,  88  Fed. 
Rep.  412;  Chicago,  B  L  db  P.  B  Co.  v.  Conk- 
Un.  82  Ean.  55;  iHleter  v.  Cent.  Pae.  B.  Co.  70 
Cal.  169;  Hannibal  d  St.  J.  B.  Co.  v.  Steift,  7» 
U.  8. 12  Wall.  262  (20: 428);  N  T,  Cent,  db  H. 
BB  Co.Y.  FMoff.iaOV,  8.  24  (25: 581);  iZL 
Cent.  B  Co.  v.  Tronetine,  64  Mias.  884:  Cow- 
ard v.  Eaet  Tenn.^.  dbO.BCo.  16  Tsea  ^Tenn.) 
225;  Spooner  y.  Hannibal  db  St.  J,  B  Co.Zi 
Ma  App.  408;T6r<w£L  B  Co.  v.  £am>,28Am. 
Law.  Reg.  N.  8.  876;  Butler  y.  Hudeon  Biter 
Ji  Cb.  8  £.  D.  Smith,  571;  HeUman  v.  HoUa- 
day,  1  Woolw.  865. 

it  is  not  necessary  to  establish  gross  negli- 
gence. 

Curtie  v.  Delaware,  L.  dbW.B  Co.  74  N.  Y. 
116;  Weetem  U.  Tetar.  Co.  v.  Oriewold,  87  Ohio 
St  801;  WUetm  v.  BreU,  11  Mees.  A  W.  118; 
Pinton  y.  Dibbin,  2Q.  B.  646. 

It  may  well  be  doubted  whether  between 
cross  neffligenoe  and  n^igence  merely,  anj 
mtelligiue  distinction  ezSts. 

BeeUY.  South  Devon  B  Co.  8  HurL  AC.  887; 
Auetin  v.  Mancheeter  S.  db  L.  B  Co.  11  Enr. 
L.  A  £q.  518;  Wyld  v.  Plk^onf ,  8  Mees.  &  W. 
448;  D^Y.  Budd,  8  Brod.  &B.  177;  OriU  v. 
OenmilL  S  Cottier  Oo.h.n.  l.C. P. 600;  Oib- 
Hn  y.  McMuUen,  L.  R  2  Pr.  C.  817;  Sbearm. 
A  Redf.  N^.  4th  ed.  g  47;  A.  J8L  Co.  y. 
Coon,  2  Cent.  Rep.  828,  111  Pa.  480, 440;  N.  Y. 
Cent.  B  Co.  v.  Loekwood,  84  U.  8.  17  Wall.  357 
(21: 627);  Milwaukee  db  St.  P.  B  Co.  y.  Arme^ 
91  U.  8.  489,498  (28: 87i  87^;  The  New  World 
y.  EiTHl,  57  U.  8.  16  How.  474 (14L.  ed.  1019); 
Lake  Shore  AM.  S.  B  Co.  v.  Foeter,  2  West. 
Rep.  299, 104  Ind.  298. 

Where  a  baggage  man,  with  general  author- 
ity to  receive  Vie  baggage  of  persons  intending 
to  go  upon  the  company's  trains,  receives  the 
baggage  in  violation  of  the  rules  of  the  com- 
panv,  the  latter  vrill  be  liable  for  the  loss  of 
such  baffgage,  unless  the  existence  of  such  rule 
is  brou^  to  the  knowledge  of  the  owner. 

Ouimit  V.  Henehaw,  85  Y t  605. 

If  the  agent  of  the  company  received  it  with- 
out knowing  its  contents,  but  the  passenger 
was  guflty  (n  no  ftnud  or  deception,  then  the 
company  is  liable  for  its  loss  where  not  exercis- 
ing such  care  as  a  prudent  man  would  exercise 
in  like  circumstances  with  reference  to  his  own 
property. 

N.  J.  Steam  Nav.  Co.  v.  Merehante  Bank,  47 
U.  8.  6  How.  844  (12: 465);  i\i.  Co.  v.  MiUer, 
85  Ohio  St  541;  Sloman  v.  Oreai  Weetem  B 
Co.  67  N.  Y.  208. 

If  the  action  is  pounded  on  negligence,  the 
contract  becomes  iDunatcjrial. 

PoUock,  TorU,  448,  449;  Pippin  v.  Sheppard, 
11  Price,  400;  ManhaU  v.  fork,  N.  SB.  B 
Co.  11  C.  B.  655;  CoUeU  Y.  London  dbN.  W.B 
Co.  16  Q.  B.  984. 

In  re^ud  to  the  evidence  of  custom,  rifhta 
are  mettfured  frequeoUy  by  the  understanainf 
of  the  parties  arising  out  of  a  course  of  bust- 


Story,  Agency,  45.  50,  54.  55,  66, 84, 85,  109^ 
108;  2  Oreenl.  Ev.  gg  60,  61;  BHne  v.  ifodb- 
lUih.  Ambler,  184;  Waehington  Mut.  F.  Ine.  Co. 
Y.  St.  Manfi  Seminary,  52  Ma  480;  Olcott  v. 
Tioga  B  Oo.Vr'S.  Y.  546;  Hoyt  y.  Thompeon^ 
19  K.  Y.  208;  Bank  qfU.SY.  Dandridge,  f» 
0.  a  12  Wheat  64  (6:552);  Cobb  y.  Lunt,  4 

Ml  V.  8. 
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Me.  SOS;  Dam  ▼.  Greene,  166arb.79;Law80D, 
Un^  215.  816.  217;  Hutch.  Cairien,  §  87;  2 
Rorer.  R  R.  1007. 1098;  Boston  Chamber  of  Ocnn- 
m^ee  ▼.  Xoifctf  S^ore  d  M.  8,  H,  Co,  82  Am.  A 
&sg.  R.  R  Cas.  627;  ^rwi^  Western  B.  Co,  y. 
Amdl.  L.  R  18  App.  Cas.  81;  Pickford  y. 
Grand  Jweticni  R  Co.  12  Mees.  A  W.  766; 
SiOerr.  Miehiffan  Cent.  R  Co.l  Bias.  85. 

It  Is  immaterial  that  the  railroad  company 
recdivd  no  extra  pay  for  the  tnink;  it  could 
have  cbaiged  it 

Btrmelee  ▼.  Lowit§,  74  HI.  116;  Lemon  ▼. 
Chamsior,  68  Mo.  840;  Indianapolis  d  8t.  L.R. 
a.  T.  H0r$i,WV.  8.  291  (28:898);  Lake  Shore 
4kM.6.R  Oo.Y.  Foster,  2  West  Kep.299. 104 
Ind.  208;  MeOiUr.  Bawand,  8  Pa  462;  Oiles 
f.  FfantnUero^,  18  Md.  127;  Oraffar.i  y.  Boston 
4M.R  Cb.  67 Maine,  284. 

Judgment  afirmed  with  costs,  b|f^^reason  ef  a 


THE  COUNTY  OF  JACKSON,  IN  THE 
8TATB  OF  MI880UIU,  Fff.  in  Err., 

«. 

THE  NINTH  NATIONAL  BANK  OF 
NEW  YORK. 

(See  8.  C  Reporter^  ed.  480.) 

^wflfient  upon  coupoos  of  bonds  of  Jaokaon 
OooDty,  IObsouiI,  Issoed  on  behalf  of  Van  Buren 
TDvaridp  to  the  Lextngton,  Lake  and  Golf  Bafl- 
itnd  Company,  rendered  in  favor  of  plaintiff  for 
the  amonnt  of  the  ooopons,  afflrmed  >r  operation 
of  law,  this  ooiirt  beina  divided. 

[No.  102.] 

Arpud  Bee.  S,  4, 1888.    Decided  Dee.  tT,  1888. 

rr  ERROR  to  the  Circuit  Court  of  the  Ooited 
States  for  the  Western  District  u^  Missouri, 
to  leriew  a  Judgment  in  favor  of  plaintiff  for 
the  amount  of  certain  coupons  of  bonds  of 
JtduoD  County.  Missouri,  issued  on  behalf  of 
a  township  in  a^  county.  Affirmed  by  reason 
tf€di9ided  court. 

This  sdt  was  upon  coupons  attached  to 
bonds  issued  by  the  County  Court  of  Jackson 
Coooty,  in  the  State  of  Missouri,  on  behalf  of 
Van  Boren  Township,  in  said  county,  under 
the  provisions  of^what  is  known  as  the  **Town- 
ihip  Aid  Ad  of  1868."  The  following  is  the 
fonn  of  the  bonds: 

-Ko fl.OOO. 

United  States  of  America. 
State  of  Missouri.  County  of  Jackson. 

Imed  pursuant  to  articles  of  consolidation, 
is  psjment  of  stock  due  the  Lexino^ton.  Lake 
sad  Oolf  Railroad  Company,  consolidated  Oc- 
tober 4,  A  D.  1870. 

Idow  sD  men.  by  these  presents,  that  the 
OoQBty  of  Jackson,  in  the  State  of  Missouri, 
tcksowledges  itself  indebted  and  firmly  bound 
10  the  Lejdngton,  Lake  and  Qulf  Railroad 
Company  la  the  sum  of  one  thousand  dollars, 
wbkii  nun  the  said  County  of  Jackson,  for 
nd  in  behalf  of  Yan  Buren  Township  therein 
pRXDiies  to  pay  in  gold  to  said  L^ngton. 
likeaad  Qfi5t  Railioad  Company,  or  bearer. 
Ill  U.  S, 


at  the  Bank  of  America,  in  the  City  and  Stat» 

of  New  York,  on  the...  day  of A.  D. 

187 ,  together  with  interest  in  gold  thereon 

from  the day  of 187 ,  at  the  rata 

of  six  per  cent  per  annum,  which  interest  shall 
be  payable  semi-annually  on  the  presentation 
and  delivery  at  said  Bank  of  America  of  tho 
coupons  of  interest  hereto  attached. 

This  bond  being  issued  under  and  pursuant 
to  an  order  of  the  County  Court  of  Jackson 
County,  by  virtue  of  an  Act  of  the  General 
Assembly  of  the  State  of  Missouri,  approved 
Maich  28. 1868,  entitled  "  An  Act  to  FUmitata 
the  Construction  of  Railroads  in  the  State  of 
Missouri,"  and  authorized  by  a  vote  of  the 
people  taken  August  80, 1870,  as  required  by 
law.  upon  the  proposition  to  subscribe  fi^ 
thousand  dollars  to  the  capital  stock  of  the 
Pleasant  Hill  Division  of  the  Lexington.  Chil- 
licothe  and  Qulf  Railroad  Company,  which 
said  Railroad  Company  last  aforesaid  and  the 
former  Lexington,  Chillicothe  and  Gulf  Rail- 
road Company  were  on  the  4th  day  of  October, 
1870.  oonsolioated  as  required  by  law,  into  one 
company,  under  the  name  of  the  Lexington. 
Lake  and  Gulf  Railroad  Company. 

And  which  said  last  named  railroad  company, 
as  provided  by  law.  and  under  the  terms  or 
said  consolidation  thereof,  possesses  all  the 
powers,  riffhts  and  privileges,  and  owns  and 
controls  afl  the  assets,  subsoiptions,  bonds, 
money  and  properties  whatsoever  of  the  two 
said  several  companies  forming  said  consolida- 
tion or  either  of  them. 

In  testimony  whereof,  the  said  County  of 
Jackson  has  executed  this  bond  by  the  pre- 
siding Justice  of  the  County  Court  of  said 
County,  under  the  order  thereof,  sifting  his 
name  hereto,  and  by  the  Clerk  of  said  Court, 
under  the  order  thereof,  attesting  the  same 
and  aflixing  the  seal  of  said  court.  This 
done  at  the  City  of  Independence,  County  of 
Jackson,  this day  of ,  A.  D.  187 '^ 
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These  bonds  were  issued  in  aid  of  the  same 
enterprise  as  those  passed  on  by  this  court  in 
Barshman  v.  Bates  County,  92  U.  S.  569  (28: 
747)  and  Bates  County  v.  Winters,  97  U.  S.  88 
(24:983)  and  112  U.  S.  825  (28:  744),  but  under 
different  circumstances  as  to  the  terms  and 
conditions  of  the  petition  upon  which  the  vote 
was  taken  and  the  facts  constituting  the  al- 
leged subscription.  The  vote  was  taken  upon 
a  proposition  to  subscribe  to  the  stock  of  the 
Pleasant  Hill  Division  of  the  Lexington,  ChU> 
licothe  and  Gulf  Railroad  Company,  and  the 
bonds  were  issued  by  the  county  court  to  the 
Lexington,  Lake  and  Gulf  Railroad  Company. 
The  bonds  contain  the  same  recitals,  and  are 
in  all  material  respects  similar,  upon  their  face, 
with  those  in  the  Bates  County  Cases;  and  one 
of  the  questions  presented  is.  whether— upon 
the  facts  in  this  case,  as  it  was  upon  the  facts 
in  those  cases— there  was  a  vaUd  contract  of 
subscription  to  the  stock  of  the  company  pro- 
posed in  the  vote,  before  it  was  extinguisned 
oy  the  consolidation.  The  other  question  pre- 
sented is.  whether  the  bonds  are  not  void  be- 
cause issued  contrary  to  the  terms  and  condi- 
tions of  the  proposition  made  l^  the  voters  of 
the  township. 
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AtHgnment  of  erroTi. 

The  plaintiff  in  errors  assigns  the  foHowing 
errors: 

Firti,  The  findings  of  the  court  are  not  suf- 
ficient to  support  a  Judgment  for  defendant  in 
error. 

Second,  Upon  the  findinp^s  of  the  court,  the 
Judgment  should  have  been  for  the  plaintiff  in 
error,  instead  of  the  defendant  in  error. 

Third,  The  court  erred  in  finding,  as  a  con- 
clusion of  law,  upon  the  facts  found,  that  the 
defendant  in  error  was  entitled  to  a  Judgment. 

Fourth.  The  Judgment  is  against  ue  law 
and  the  facts  found. 

And  for  a  more  particular  assignment  of 
errors,  the  plaintiff  in  error  says: 

Firti.  It  does  not  appear  from  the  special 
finding  of  facts  by  the  circuit  court  that  the 
Township  of  Van  iBuren,  or  the  County  Court 
of  Jackson  County  in  its  behalf,  maide  any 
contract  of  subscription  to  the  capital  stock  of 
the  Pleasant  Hill  Division  of  the  Lexington, 
Chillicothe  and  Oulf  Railroad  Company,  or 
the  Lexington,  Lake  and  Oulf  Railroad  Com- 
pany, or  any  other  cofiipany;  nor  was  there  in 
fact  or  law  any  subscription  or  contract  of  sub- 
scription by  said  Van  Buren  Township,  or  the 
County  Court  of  Jackson  County  in  its  behalf, 
to  the  capital  stock  of  any  comfMiny;  and  the 
court  therefore  erred  in  rendering  Judgment 
for  the  defendant  in  error  on  the  spraal  finding 
of  facts. 

Second,  It  appears  from  the  special  finding 
of  facts  by  the  circuit  court  that  neither  the 
Pleasant  Hill  Division  of  the  Lezinffton,  Chil- 
licothe and  Gulf  Railroad,  nor  the  Lexington, 
Chillicothe  and  Oulf  Railroad  Compi&ny,  nor 
the  Lexington,  Lake  and  Oulf  Railroad  Com- 
pany ever  located  or  built,  or  had  any  power  or 
authority  under  their  charters  to  locate  or  build, 
a  railroad  in  compliance  with  the  terms  and 
conditions*of  the  petition  or  proposition  voted 
on  by  the  voters  of  Van  Buren  Township,  in 
this,  that  said  petition  and  propoAition  called 
for  a  railroad  to  commence  at  the  Town  of 
Chillicothe,  which  is  in  the  second  tier  of 
counties  north  of  the  Missouri  River, 
and  none  of  said  companies  had  any  power 
or  authority  to  build  a  railroad  noith  of 
the  Missoun  River.  Therefore  Uie  County 
Court  of  Jackson  County  could  not,  in  behuf 
of  Van  Buren  Township,  make  any  valid  sub- 
scription to  the  capital  stock  of  either  of  said 
companies;  and  the  court,  for  this  reason,  also 
erred  in  rendering  Judgment  for  the  defendant 
in  error  upon  the  specml  finding  of  facts. 

Messn.  C.  0.  Ttehenor  and  Edward  P. 
Gates*  for  plaintiff  in  error: 

There  was  no  subscription,  or  contract  of 
subscription,  to  the  stock  of  the  Pleasant  Hill 
Company. 

Bata  Co.  ▼.  Wintert,  112  U.  8.  825  (28: 744); 
Bates  Co.  v.  Winten,  97  U.  8.  83  (24:  988); 
AnrinuaU  v.  Davieu  Co.  63  U.  8.  22  How.  864 
(16:  29^;  Buffalo  db  J.  R.  Co.  v.  Falconer,  108 
U.  8.  a^l  (26:  471);  SUiU  v.  Oarrouite,  67  Mo. 
458:  Wea  v.  Greene  Co.  69  Mo.  284^;  Carlide 
▼.  Saginaw  VaUey  d  St.  L.  E.  Co.  97  Mich« 
815;  SeuaU  T.  Eastern  R.  0^,9  Cush.l2;  Oray  v. 
Portland  Bank,  8  Mass.  864;  Parker  y.  North- 
em  Cent.  Mick.  2^  Cb.  88  Mich.  23;  Hopper  ▼. 
Co9ingt<m,  10  Biss.  488, 118  U.  8. 148  (80: 190); 
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Hannibal  ▼.  FauntUroy,  105  U.  a  408  (96: 
1108);  Harsfiman  v.  Knox  Co.  122  U.  8.  806 
(80: 1162);  Ooiedrey  v.  Caneadea,  16  Fed.  Rep. 
582;  Oilson  v.  Dayton  128  U.  8.  59  (81.74); 
Wilson  ▼.  Salamanca,  99  U.  8.  504  (25: 881); 
Scotland  Co.  v.  nomas,  94  U.  8.  691  (24:220); 
Marsh  v.  Fulton  Co,  71 U.  8. 10  Wall  676  a9: 
1040);  Dixon  Co.  t.  Field,  111  U.  8. 88  (28: 860); 
Daviess  Co.  v.  Dickinson,  117  U.  &  657  (2i: 
1026). 
The  following  cases  show  that  the  bonds  in 

auestion  were  made  and  delivered  without  au^ 
lority  because  of  the  failure  and  inability  of 
the  company  to  comply  with  the  condition  ol 
the  proposition  voted  on  by  the  taxpayers: 

Concord  v.  Portsmouth  Sav.  Bank,  92  U.  8. 
626  (23:  628);  Buffalo  d  J.  B.  Go.  ▼.  Faleoner, 
103  U.  8.  821  (26: 471);  Chicago,  B.  S  Q.  R.  Co. 
V.  Aurora,  99  111.  205;  Thomas  v.  Lansinq,  14 
Fed.  Rep.  618;  MeUen  v.  Lansing,  11  Fed.  Rep. 
829;  20  Blatchf.  278;  Virginia  iSb  T.  R.  Co.  y. 
Lyon  Co.  6  Nev.  68;  StaU  v.  Daviess  Co,  Ot.  64 
Mo.  80;  Wagner  v.  Meety,  69  Mo.  150;  StaU  ▼. 
Minneapolis,  82  Minn.  501;  Memphis,  K.dC.B. 
Co.  V.  mompson,  24  Ean.  170;  Lawson  v.  Sehnd' 
len,  88  Wis.  288;  Portland  d  0,  C.  R.  Co.  ▼. 
Hartford,  58  Maine,  28;  Aurora  ▼.  West,  22 
Ind.  89;  Foote  v.  Mount  Pleasant,  1  McCrarj, 
101;  Cowdrey  v.  Caneadea,  16  Fed.  Rep.  582. 

If  the  bonds  are  void  for  want  of  authority 
to  issue  them,  the  levy  and  collecUon  of  taxes 
and  payment  of  interest  on  them  for  a  time 
by  the  county  court  cannot  make  them  valid. 

Kattenberger  v.  Aberdeen.  121  U.  8.  172  (80 
911);  Ledie  v.  Urbana,  8  Biss.  485  (afllrmed  in 
supreme  court);  Thomas  ▼.  Lansing,  14  Fed. 
Rep.  618;  Levois  v.  Shreveport  108X1.  8.  282  (27: 
729);  Marsh  v.  FiOton  Co.  77  U.  8. 10  WalL 
676  (19:1040);  State  v.  Daioiess  Co.  Ot.  64  Mo.  80. 

Mr.  J*  B.  Henderson*  for  defendant  im 
error: 

Where  the  constituent  company  has  express 
authority  to  consolidate  with  some  other  desifl'- 
nated  company,  the  subscription  and  bonds 
mav  be  riven  to  either  the  original  or  the  con- 
solidatea  company. 

Washburn  v.  Cass  Co.  8  Dili  251;  Barter 
TtDp,y.  Kemochan,  103  U.  8.  562  (26: 411);  Me 
nashay.  Hazard,  102  U.  8.  95(20:85);  Scotland 
Co.  V.  Thomas,  94X1.  8.682  (24:  219);  WiUon  v. 
Salamanca,  99  U.  8.  499  (25:  880);  Taylor  v. 
TpsilanH,  105  TJ.  S.  60  (26: 1008). 

in  the  pending  case  Uiere  was  an  actual  sub- 
scription of  the  stock  to  the  constituisnt  com- 
pany before  consolidation. 

Jfugent  v.  Putnam  Co.  86  U.  8.  19  Wall.  241 
(22:  88);  Cass  Co.  v.  OilleU,  100  U.  8.  585  (25: 
585);  TTanw  Co.  v.  Marey,  97U.8. 107(24:981); 
Moultrie  Co.  ▼.  Rockingham  Sav.  Bank,  92  U. 
8.  681  (23: 631);  Clarke  Co.  Ot.  v.  Paris  W.  d. 
K.  R.  Turnpike  Co.  11  B.  Men.  148;  Western 
Sav.  Fund  Soc  v.  PhiladMhia,  81  Pa.  175;  Lo 
gansport  v.  Blakemore,  17  Ind-  Dt8;  Saera- 
mento  y.Eirk,  7  CaL  419. 

Under  the  express  statute  law  of  Missouri 
and  the  repeated  decisions  of  its  courts,  the 
act  of  Tilton  Davis,  the  attorney  and  sigent 
of  the  company,  in  declaring,  as  a  matter  of 
record,  the  company's  assent  to  and  approval 
of  the  order  of  subscription,  is  binding  on  the 
company  even  as  between  the  original  parties. 

PreetonY.  Mo.  dbP.  Lead  Co.  61  Mo.  48;  Lung- 
strassw.OennanIns.Oo.b7Mo,l(yj.    8eelf«r- 
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tkmUSmk  BankY.  BtaUNai,  Bank,  77  U.S.  10 
WtO.  644  0%z  1018);  8taU  ▼.  Kuvferle.  44  Ma 
154;  iStdUii  ▼.  Oap$  Girardeau  dS.  LROo. 
89  Ma  614. 

Tbfb  words  ••  powera,"  "  righto."  -  prfrl- 
kg^a,"  and  'immunities,''  had  been  aeflned  and 
coaittiied  hj  the  Smireme  Oonrt  of  Missouri. 
Under  that  oonsbncuon  the  powerto  subscribe 
tf  a  munidpsHt  J  is  a  "righr*  or  "priTilege"  of 
tbe  oiginal  company,  which  passes  hy  ylrtue 
of  consolidatkm  to  the  new  company. 

BuMibat  SB.J.R  Co.  ▼.  Marion  Oo.  86 
lia,%ti;]!f€mBufaioTSop.Y,  Cambria  Iron  Cd. 
106  U.  &  73  (96: 1024);  WiUon  ▼.  aOavnanea, 
«  U.  8.  489  (85:880):  Tipton  Co.  ▼.  Bogm 
UemUim  S  Maeh.  World,  103  U.  S.  588  (26: 
SU);  Sdw^or  Oo.  ▼.  ThomoB,  98  U.  S.  169  (25: 
«h  SooOand  Oo.  t.  Thomoi.  94  U.  S.  682  (24: 
tlQ;  After  2WaT.  Ktmoehan,!'^  U.  S.  662 
(M:411). 

The  township  is  estopped  firom  asserting  the 
bvahdity  of  mt  bonds  uiTolyed  in  this  casa 

Bmiih  T.  Olof^  Cb.  54  Mo.  68;  Bannfif/  ▼. 
Baeitr,  50  Mo.  600;  ./(aAiis^n  Cb.  y.  January, 
94  U.  a  202^84:110):  Jordan^.  0am  Oo,  8  Difi. 
245;  Bflsniem  ▼.  iSr.  £mi»  Cb.  86  Mo.  660;  iStMiMt 
▼.  FronkUn  Oo.  48  Ma  167,  188. 

If  it  poesihie  that  any  principle  of  honest 
leafing  can  be  invoked  to  aroid  these  securities? 

Jordan  T.  CamOd.Z  DilL  185.  245:  MouUrie 
Co,  T. Rockingham 8a/9,  Bank^^Z TJ.  8.  631  (28: 
C^V,  Oregon  t.  Jenninge,  119  U.  8.  74  (80: 828); 
Saet  Lincoln  T.  Davenport,  94  U.  8.  801  (24: 
822);  JVie^eiU  Y.  l^ftlmim  Oe.  860.  8.  19  WalL 
241 02: 88):  Tipfem  Cb.  y.  Bogere  Loeoawtiee  A 
MaA.  Worke,  108  U.  8.  588  (26: 846);  fTarftfr 
3Vp.  T.  Kemoekim,  108  U.  8.  662  (26:411); 

Wofmf  y.  W<iil0. 108  U.  8. 688(26:626);  ifarey 
▼.  an0qp»,92  U.  a  1»7  (28:748). 

iM^sMAl  qfkrmed  ^th  eoete  and  intereet^  by 
nemn^a  iSeidedeourk 


FBEDEBICK  W.  BAX7EB,  A  Minor,  By 
flis  Kezt  Friend,  William  Baxthb,  bt 

THE  TEXAS  A  PACIPIO  RAILROAD 
COMPANY. 

0M  CL  a  Beporterii  ed.  48QL) 

^eKetk  fer  deaA — negligenee  of  railroad  com- 
pany, 

IiUBlkasaSiistthe aboye  named  railroad  oompanj 
to  TCOOTU  for  tbe  death  of  plaintUTS  Intestate, 
omsed^ tbe ne^lfenoe of  the oompanr  and ito 
iwviiiti,  tbe  court  below,  after  tbe  eyldenoe  was 
tBttnitnicted  the  Jury  to  brluff  iu  a  verdict  for 
thediCeodaat  and  the  judsment  on  the  yerdict  is 
•flnaedbf  reason  of  a  divided  court. 
[No.  186.] 

^rpudBee.  19,  JS88.      Decided  Jan.  7, 1889, 

r\  SBBOR  to  the  Circuit  Court  of  the  United 
BCiies  for  tbe  Eastern  District  of  Arkansas, 
to  miew  a  JudCTient  on  a  yerdict  for  the  de- 
^sAasx  dire^ecT  hy  the  Court  in  an  action  to 
iwymfor  tbe  death  of  the  phOntifTs  intestate 
cmed  by  defendant's  negligence.  Affirmed  by 
^•'tf^tf  a  divided  court. 


U1U.& 


This  salt  was  heffun  in  the  Circuit  Court  of 
the  United  8tatea,  Eastern  District  of  Arkan- 
sas. The  cause  of  action  alleged  in  the  com- 
Elaint  was  the  injury  and  death  of  the  plaintiffs 
itestate  caused  by  the  n^ligence  of  defend- 
ant's serrants  in  the  partloiuars  set  forth  in  the 
declaration.  The  defenses  set  up  in  tne  answer 
were:  (1)  a  denial  of  negligence  on  the  part  of 
the  defendant  or  its  agents;  and  (2)  an  aver- 
ment that  the  injury  was  caused  by  the  negli- 
gence of  the  plabitiirs  intestate.  The  court 
below,  after  the  evidence  was  in,  instructed  the 
Jury  to  brine  in  a  verdict  f6r  the  defendant 

The  case  &  brought  to  this  court  on  a  writ  of 
error.  The  allegederrors  ars,the refusal  by  the 
court  below  to  give  to  the  Jury  certain  instruo- 
tioos  which  the  plaintifr  requested  it  to  give, 
and  the  givinff  of  the  instruotton  that  the  plain- 
tiff had  failea  to  make  out  a  case  for  the  Jury 
to  pass  upon,  and  directing  the  Jury  to  render 
a  yerdict  for  the  defendant. 

The  plaintUTs  intestate,  Bauer,  was  a  car  in- 
spector in  the  empby  of  the  8t.  Louis,  Iron 
Mountain  and  8outhem  Railway  Company, 
and  his  place  of  work  was  the  raiuvad  yard  of 
that  company  in  Tezarkana,  where  he  was  at 
the  time  be  was  killed.  The  defendant  com- 
pany used  that  yard  and  the  roundhouse 
therein  in  common  with  the  8t.  Louis,  Iron 
Mountain  and  8outbem  Railroad  Company,  i 
The  plaintiff's  intestate,  Bauer,  was  run  over 
and  killed  in  that  yard  by  a  locomotive  belong- 
ing to  and  operated  br  the  defendant  company, 

J.  C.  Atkinson,  the  engineer  who  was  In, 
charge  of  the  defendant's  locomotive  at  the 
time,  testified; 

"  This  engine  had  been  taken  out  of  tbe  de- 
fendant's round-house  that  morning  to  the 
south  end  of  the  yard  to  take  a  train  out  to 
Texas,  but  the  purpose  of  taking  the  trains  out 
was  abandoned  and  the  engine  ordered  back, 
when  the  accident  happened.  The  way  we 
were  going  the  tender  was  ahead  and  first 
struck  him.** 

Willis  McDoniel,  a  witness  for  the  plaintiff, 
testified: 

"  I  saw  Bauer  when  he  stepped  on  the  track 
ahead  of  the  endine,  coming  towards  me  or  in 
my  direction.  He  was  about  the  length  of  the 
tender  ahead  of  the  engine  when  he  stepped  on 
the  track,  coming  in  my  direction,  with  his 
back  to  tbe  engine.  He  came  from  the  east 
side.  I  '  holleied '  at  him  and  tried  to  make 
him  hear,  but  he  paid  no  attention.  I  called  lo 
him  to  look  out,  as  I  saw  he  was  in  danger,  but 
he  did  not  seem  to  notice  it  He  did  not  seem 
to  know  that  the  engine  was  behind  him. 
After  he  sot  on  tbe  track  he  walked  forty  or 
fifty  feet  oefore  the  ensine  struck  him.  I 
called  to  him  all  the  time  but  be  did  not,  seem 
to  hear  me.  I  was  from  thirty  to  forty  steps 
from  him  when  the  engine  struck  him.^ 

Meeera.  SoL  F.  Clark  and  Sam.  W.  Wil- 
Uamst  for  plaintiff  in  error: 

Negligence  by  the  defendant  beinff  estah- 
lisbed,  contributory  negligence  is  always  a 

auestion  for  the  jury  where  there  are  any  pal- 
ating  drcumstances  whatever. 
IKUr  y.  N.   T.  Cent.  B.  Oo.  49  N.  T.  47; 
Greenle(tf  y.  lU.  OenL  B.  Oo.  ^  Iowa,  14; 
Herriek  y.  SuUivan,  120  Mass.  676. 
And  this  is  always  to  be  solved  according  to 
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Sltiiems  Court  of  thr  TJhttbd  Statbil 
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the  circumstances  nttendADt  upoD  the  transac- 

tiOD. 

i\i.  Canal  Go,  v.  Bentley.M'PH.  80;  Haight 
T.  ilT.  T,  OerU,  B.  Co,  7  Laos.  It;  Jenkin$  v. 
LittU  Miami  B,  Co,2  Disney  (Ohio),  49;  New- 
hou9e  ▼.  MiOer,  86  iDd.  4^;  6  Wait,  Act  <t 
Def.  584,  596  and  cases  there  cited;  Hoye  y. 
Chicago  dt  K  W.  B,  Co,  62  Wis.  666;  KapUi  v. 
Orth,  61  Wis.  581;  Mark  v.  8t,  Paul,  M.  d  M. 
RCo,92  Minn.  208;  TownUvY,  Chiecuto,  M,  A 
81.  P.  B,  Co.  58  Wis.  626;  Johiuan  v.  Chieago  d 
N.  W,  B,  Co.  49  Wis.  529:  Ireland  v.  Onoego,  H. 
d  8,  Plank  Boad  Co,  18  N.  Y.  588;  Pa,  B.  Co. 
T.  BarneU,  59  Pi.  268;  Texai  d  P.  B.  Co.  v. 
Murphy,  46  Tex.  866;  8mith  v.  Fletcher,  L.  R 
9  £zch.  64;  Kenwart/ty  v.  Iranian,  41  Wis.  647; 
Langhoff  y.  MHutaukee  d  P.  du  0.  B  Co.  19 
Wis.  43). 

Negligence  is  a  conclusion  of  fact  to  be 
drawn  by  the  Jury,  under  proper  instructions 
from  the  court.  It  is  always  so  where  the 
facts,  or  rather  the  conduaion,  is  fairly  debata- 
ble or  rests  in  doubt. 

BoU  T.  Northern  Cent,  B.  Co.  lO  Hun,  496; 
8teeU  V.  lawi  Cent.  B,  Go.  48  Iowa,  109;  Far- 
ley  T.  Ohieagq,  BLdP.  B.  Co, 56 Iowa,  887; 
Chicago.  B.  I.  d  P.  B.  Co.  y.  Dianan,  56  DL 
487;  SehulfY.  Chicago  d  N,  W.  B,  Co.  44  Wia. 
688;  Bwm$  y.  Chicago,  M.  d  8t.  P.  B  Co,  W 
Iowa,  450:  FunitfrT.  Wanamakar  (PiL.)^  Cent. 
Rep.  70;  Tliamimn  y.  N.  7.  Cent,  dH.B.B. 
Co.  18  Cent  Bep.  240,  110  N.  Y.  ^^lElaiter 
Y,N.  7^L.E.d  IT.  Ji  G>.  18  Cent  Rep.  281, 
110  N.  Y.  688;  BalHmore  dP.RGo.  y.  Janee, 
95  U.  8.  489  (24:506). 

Meetre.  John  F,  Dillon  and  W*  8.  Pleree, 
for  defendant  in  error: 

The  court  did  not  err  in  directing  a  Terdict 
for  the  defendant 

The  rule  is  well  established  that  when  the 
eridence  given  at  the  trial,  with  all  the  infer- 
ences that  the  Jury  may  reasonably  draw  from 
it,  is  insufficient  to  support  a  Terdict  for  the 
plaintiff,  then  the  court  ou^ht  to  nonsuit  the 
plaintiff  or  direct  a  verdict  for  the  defendant. 

Pieaeante  y.  Fant,  89  U.  8.  22  Wall  121 
(22:782);  BandaU  y,  BaU.  dCBCa.  109  U.  S. 
482  (27:1005);  BaylU  y.  Travellere  Im.  Co.  118 
U.  8.  820  (28:990);  Bau)ditch  y.  BaUan,  101  U. 
8.  16.  18  (25:980,  981);  Andereon  Co,  y.  Beal, 
118  U.  8^  227,  241  (28:966,  971);  LitdtffiOd  v. 
Internal  Imp.  Fund,  117  U.  8.  419  (29:980); 
hearth  Pa,  B.  Co.  y.  Commercial  Bank,  128  U. 
8.  788(81d388). 

The  law  is  settled  in  England  to  the  same 
effect. 

Giblin  T.  McMuUen,  L.  R  2  Pr.  C.  885; 
WakeHn  y.  London  d  8.  W.  B  Co.  L.K  12 
App.  Cas.  41;  Metrapoliian  B,  Co,  v.  Jackean, 
L.  K.  8  App.  Cas.  198;  Davof  y.  London  d  8. 
W.  22.  Ob.  L.  R  11  Q.  B.  Div.  218;  8.  C.  on 
appeal,  L.  R  12  Q.  B.  DiT.  70;  Byder  y. 
WombueU,  L.  R  4  &ch.  82. 

The  evidence  given  at  the  trial,  with  all  the 
inferences  that  a  Jury  might  reasonably  draw 
from  it  was  insufficient  to  support  a  wdict 
for  the  plaintiff. 

SlUi  V.  Oreat  Weiiem  2{.  Cb.  L.  R  9  C.  P. 
WliOulhane y,N.  T.  Cent.  dKB.RCo.90 
N.  Y.  188. 187, 

The  plaintilTs  intestete  brought  the  injury 
on  himself  1^  bis  own  negligence. 
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Dublin,  W.dW.R  Co.  t.  8tatter$^  K  R  t 
App.  Cas.  1166. 

Judgment  c^fflnned  with  co§t9,  by  retmrn  ef  # 
divided  oowrL 


THE  CONTINENTAL  INSURANCB  OOll- 
PANY  OP  NEW  YORK,  P?f .  im,  Err^ 

9. 

DAVID  WRIGHT. 


THE  FIRE  AS80CIATI0N  OF  PHILA^ 
DELPHIA,  Plff.  in  Brr. 

9. 

DAVID  WRIGHT. 

(Bee  8. 0.  Beportar^s  ad  M.  48BJ 

PoUdeiaf  fire inewramee    liability  wpom. 

The  judgments  in  these  aotlooa  intevor  of  plafntlff 
beiow— f  or  loss  by  lire  of  his  hotel  haUdlng  in- 
sored  by  the  oompanies  abora  named,  afirmad 
bj  rekaon  of  a  divided  court 

[Nos.  189, 140.1 

Argued  Dec,  19, 1888.      Decided  Jan.  7, 1889. 

r[  ERROR  to  the  Circuit  Court  of  the  Unitad 
8tates  for  the  Southern  District  of  nUnoii^ 
to  review  Judgments  in  actions  brought  bf  thm 
defendant  in  error,  Dayid  Wright,  upon  poll* 
ciesof  insurance  issued  Irr  theaboTe  namd 
companies  against  loss  by  fire  of  a  hotel  build* 
ing,  in  favor  of  David  Wright,  the  pUiintiff  ba- 
low,  for  the  amount  of  the  loss. 

eiatementfivm  brief  for  plaintiff  in  error. 

The  actions  in  the  aboTe  stated  cases  were 
brought  in  the  Circuit  Court  of  Greene  County, 
8tate  of  Illinois,  upon  two  policies  of  insurance 
issued  by  the  defendant  companies.  The  first 
policy  was  in  the  Continental  Insurance  Com- 
pany, was  issued  at  Las  Vegas,  New  Mexico, 
and  covered  $5,000  on  '*two-stoiT  adobe  and 
wood-stuccoed  shinffle-roof  hotel  building,  to 
be  occupied  for  hotel  purposes,"  from  July  11. 
1881,  to  July  11, 1882.  The  poUcy  was  dated 
July  11, 1881. 

The  conditions  of  this  poUcr  provided  thai 
the  policy  should  be  void  'if  m  said  premises 
there  be  kept  gunpowder,"  etc 

The  second  policy  was  in  the  Fire  Aasodatioii 
of  Philadelphia,  and  was  concurrent  with  that 
in  the  Continental.  Under  the  sixth  conditioi^ 
it  was  provided  that  the  policy  should  be  YxAa 
"if  any  of  the  following  named  artidea,  or 
compounds  containing  any  of  them,  be  kept, 
stored,  or  used  in  or  on  the  premises  herein 
described,  any  custom  or  usage  of  trade  or 
manufacture  to  the  contrary  notwithstanding; 
gunpowder/'  etc. 

This  policy  was  also  iasuad  at  Laa  V^gaa» 
New  Mexico,  on  July  11. 1881. 

The  property  covered  by  theae  policies  was 
destroyed  by  fire  on  January  18, 1888,  mofv 
than  ux  months  after  they  were  iasoed. 

The  defendant  oompanlea  failinj?  to  Mq%  a»> 
tions  were  brought  therein  in  the  Oiroiut  Oonit 
of  Greene  Countr,  8tate  of  Illinois.  The  caaaa 
were  removed  to  the  Circuit  Court  of  the 
United  8UteB  for  the  8outhem  District  of  Illi- 
nois, the  petition  in  each  casestating  "thattba 
subject  matter  and  oontroTsr^  In  aaid  salt  is 
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Will  t.  Distbiot  of  CaLUMBiA. 
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•01  upon  a  daimor  csuae  of  action  arlMng  out 
il  107  baflfnesB  or  traiiaaction  in  fact  done  in 
te  8iate  of  minoia,  Irat  is  apon  a  daim  or 
canw  of  action  arUng  oni  of  basinefls  and 
triiMartionit  in  fact  done  in  the  Territory  of 
Kew  Mejioou" 

The  CMea  came  on  for  trial  January,  1886, 
wad  Kinlted  in  Terdicts  for  the  plaintiff  for 

Mr.  HeBTjr  Jaekson  for  plaintifb  in  er^ 

IDT. 

Mmn,  Jm  HAiabee,  John  B.  Ahrent  and 
Bmr$  Dedbtr  for  defendant  in  error. 

APrmsd  wM  cotti  and  interat,  2y  a  tUM^ 
CmrC 


MARY  WALL,  Appi,, 

9. 

THB  DIBTBIGT  OF  COLUMBIA  m  al. 

(Bee  &  C  B^K>rter%  ed.  4i8J 

AppMi  when  ditmUied, 


to  djemla  the  appeal  In  tbli  oaee,  on  the 
groaDdHiat  the  decree  from  wtakdi  the  appeal 
itaken  is  not  a  final  deoree  and  that  no  no- 
oC  the  appeal  wasgiTeo  nor  any  eltatlonle- 


[No.  800.] 
BuMUedJam.  U,  1889.  Decided  Jan.  Ml,  1889. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  sustain- 
ing  demurrer  to  the  hill  with  leave  to  the  com- 
padBaBt  to  antend. 

On  motion  to  dismiss    Diemiteed. 

Mr,  Henry  £•  DaTia»  for  the  appelleee, 
mone  to  diamiss  the  appeal,  because  the  de- 
cree, from  which  the  a|j)eal  was  taken,  is  not 
i  flail  decree;  but  if  the  said  decree  be  deemed 
fiosl  DO  sdDdent  appeal  therefrom  was  taken, 
for  the  only  subsequent  proceedings  were  that 
oe  the  5th  day  of  lYoyember,  1885,  there  was 
filed  in  said  court  in  the  said  cause  a  certain 
peper  writing,  as  follows: 

''Notice  is  herebv  giyen  of  the  plaintiff's  in- 
taitioo  to  i4ipeal  this  case  to  the  Supreme  Court 
of  Uie  Umted  States,  being  an  appeal  from  the 
dearioD  of  the  genml  term  of  the  above  Dis- 
tria  Court  entered  on  the  d6th  day  of  Novem- 
lMr.1883. 

"(Signed)        J.  W.  Douglass, 

Solidtorfor  plaintiff." 

And  an  appeal  bond,  in  the  usual  form,  ap- 
ptond  by  D.  K.  Cartter,  OhirfJvsHee,  on  the 
ITlh  day  of  Korember,  1885,  was  on  said  day 
iled  hi  ssid  court;  but  no  notice  of  said  sup- 
Poied  appeal  was  giren  to  the  District  of  Co- 
niikUs,  nor  was  any  citation  thereon  ever  is- 
nel 

By  the  decree,  the  defendant's  demurrer  to 
t^or^^aal  and  amended  bill  was  sustained, 
vith  Ware  to  the  complainant  to  amend  as  she 
aivbe  tdrised. 

_jfr»^J«  W.  Donglaaa,  for  the  appellant,  in 
Wnitloo  to  the  motion  to  dinniss: 

A  upeaiB  by  the  aflEldaTits  filed  herewith, 
M  ttsstipoli^ion  contained  in  the  transcript 
«  neofd,  that  the  uypeUees*  solicitor  had  ac- 
ted noHoe  on  the  lOith  of  8q>tember,  1886, 

lilU.8. 


that  the  case  was  to  be  appealed  to  this  court, 
and  that  the  transcript  would  be  filed  during 
the  foUowlng  month  of  October,  1886.  The 
transcript  was  filed  in  this  court  on  the  20th  of 
October,  1886.  This  gave  the  appellees' solic- 
itor twenty-two  days'  notice,  before  the  trans- 
cript was  filed. 

rfotice  of  an  appeal  to  this  court  from  the 
decree  of  November  26, 1888,  of  the  court  be- 
low, was  entered  of  record  below  on  the  4th 
of  NoTember,  1885,  and  the  appeal  bond  ap- 
proved by  the  Chief  Justice  below,  on  the  17tb 
of  November.  1885. 

The  affidavits  herewith  also  show,  that  twice, 
subsequent  to  the  filing  of  the  transcript  of 
record  in  this  court,  the  appellees  having  ad- 
vertised for  sole,  the  same  pieces  of.  property 
embraced  in  the  bills  filed  in  the  case,  on  ac- 
count of  the  same  arrears  of  taxes,  or  parts  of 
them,  which  theappellait  claimed  had  been 
paid,  and  had  asked  an  ioiunction  to  restrain 
the  sale  on  accoimt  of,  tne  solicitor  for  the 
appellant  called  upon  the  solicitor  for  the  ap- 
pellees, and  requested  that  the  said  sales  should 
not  be  attempted,  because  the  case  upon  these 
very  taxes  and  pieces  of  property  was  depend- 
ing in  this  court  That  any  attempt  to  seU 
under  the  dreumstances  would  be  disrespect- 
ful and  out  of  order.  In  each  instance  the  so- 
licitor for  the  appellees  had  the  sales  postponed 
indefinitoly,  upon  notice  and  request 

The  facts  above  stated  disclose  Just  such  a 
case  as  this  court  has  always  held  to  render  a 
citation  unnecessary. 

'The  object  of  a  citation  on  appeal  being 
notice,  no  dtotion  was  necessary  in  a  case 
where,  in  point  of  fact,  by  agreement  of  parties, 
actual  and  full  knowledge  of  the  party  aopel- 
lee  of  the  other  side's  intentions  to  appeal  aj^ 
peered  of  record." 

68  U.  S.  1  Wall.  690  (17:  677.) 

"An  appeal,  although  allowed  out  of  term, 
is  not  avoided  by  the  nonservioe  of  a  citation; 
but  this  court  wHl  impose  such  terms  as  may 
be  legal  and  proper." 

UJJ.  8.  112  (24:  88). 

When  the  parties  have  had  notice,  in  fact^ 
that  an  appeal  has  been  taken,  the  citation  la 
held  to  be  unnecessary. 

Phillips,  Pr.  181. 

The  stipulation  of  September  28, 1886,  shows 
lust  such  an  agreement,  and  knowledge  of  the 
intention  to  appeal,  as  the  above  quotation 
from  the  case  in  68  U.  S.  1  Wall.  690  (17:  677), 
contemplates.  If  dtation  is  simply  notice, 
then  the  appellees  in  this  case  have  all  the  no- 
tice that  any  party  could  demand  or  require. 

II  however,  notwithstanding  the  above  con- 
sideration, the  court  should  think  a  more  for- 
mal n<^ce  or  dtotion  is  required,  then  the 
appellant  asks  that  a  dtation  be  issued  out  of 
WIS  court,  to  be  served  upon  the  solidtor  of 
the  appdlees,  upon  terms  as  contemplated  by 
the  case  in  94  U.  S.  112  (24:  88),  if  any  terma 
are  considered  necessary.  This  appeal  has  been 
here  how  two  years,  and  actual  uiowledge  of 
it  had  by  the  appdlees  and  their  solidtor  for 
idl  that  nme,  but  no  motion  until  now. 

The  demurrer  was  general  to  the  entire  bilL 
and  the  decree  of  November  26^  1888,  sustained 
Uie  demurrer.  That  was  the  end  of  our  bill 
of  course.  The  court  bdow,  however,  added 
the  gratuitous  language  "with  leave  to  amend." 
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BUFRISmB  UODBT  OT  TBS  CWPTMD  STAIVI, 


Oct.  Tnuc, 


F^^nehr.SaUfmakir,  79  U.  8.  12  Wall.  98 
(90:  971). 

SUpuUUionitgnedbit  counklfcTeaeh  party. 

It  Is  herelij  agreed  and  stipiilated  that  the 
deed  ol  December  15, 1880  (filed  in  this  case), 
made  by  the  defendants  (District  of  Columbia), 
f or  iubdivision  in  No.  1,  in  square  Ka  88,  may 
be  taken  and  considered  in  eridence  for  au 
yoipoees  in  the  above  entitled  case. 

2%#  Mti  dtfnwiiMi,  uUh^otlUm 


0HARLB8    B     MDL 
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0HARLB8  B.  BIOHARD  wt  KU 


•Bwi^^^^ee^w^w  w    ▼• 


.Blolhartf  and  Booti**  tfSD 

2)uti6$  HUiOOttlM  iBpgtftof, 


Judgment  in  CATor  of  plalnttlEi  for  duties  illegal- 
ly ezaoted  by  the  Oolleotor  of  the  Fort  of  New 
York,  aiilrmed  bj  a  dlTided  oonrt. 

[No.  1179.] 
Submitted'Jan.S,J889.    DeetdedJan.tS,  1S89. 

F\  ERROR  to  the  Oircuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  reyiew  a  Judgment  in  fayor  of  plaint- 
iffs below  for  the  amount  of  duties  illegall j 
exacted. 

BUUemerU  from  brirf  far  jMnti^  in  error. 

This  is  an  action  to  recover  back  the  sum  of 
$2,496.70  .with  interest  from  June  89, 1878,  the 
ttid  sum  representing  an  alleged  illegal  exac- 
tion of  duties  by  the  testator  of  the  plaintiffs 
in  error,  then  Collector  of  the  Port  of  New 
York. 

In  June,  1876.  one  A.  M.  Sutton  duly  im- 
ported into  the  United  States  from  Liyerpool, 
m  the  ship  "  I/ml  Clive,"  eight  cases  of  beads, 
or  rosaries,  marked  respectlTely  M.  F.  P.  600, 
608-609.  The  vessel  and  merchandise  were 
entered  at  the  Port  of  Philadelphia. 

One  case  was  entered  for  consumption  and 
delivered  to  the  importer  on  payment  of  the 
duties  assessed  against  iL 

The  other  seven  cases  were  entered  for  ware- 
house. 

On  December  18, 1876,  the  said  seven  cases 
were  withdrawn  for  transportation,  and  were 
transported  in  bond  from  Philadelphia  to  the 
(Tity  of  New  York,  consigned  to  (;.  B.  Rich- 
ard &  Boas. 

On  the  arrival  of  the  packages  in  New  York, 
the  plaintiffs  below,  Richard  &  Boas,  made  a 
re- warehouse  and  withdrawal  entir  of  the  pack- 
ages, and  thereupon  paid  the  Colli9Ctor  at  l^ew 
York  City  (he  duties  and  charges  on  said  goods, 
as  the  same  had  been  Uquidated  by  the  Col- 
lector of  the  Port  of  Philadelphia,  and  there- 
upon all  of  the  packages,  except  one,  were  de- 
livered to  Richard  &  Boas.  One  package  or 
case  was  retained  for  examination  and  com- 
parison, and  was  sent  to  the  appraiser,  who 
found  uat  there  had  been  an  undervaluation, 
and  the  amount  sued  for  is  made  up  of  the 
duty  of  60  per  cent  on  the  difference  b^ween 
the  valuations  and  90  per  cent  <id  uUorem  on 
the  entire  value  claimed  by  the  Collector  of  the 
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Port  of  New  Yorkto  be  the  value  of  the  goods. 

The  plaintiffs  duly  proteeted,  but  the  col- 
lector's decision  was  aflfrmed  by  the  Secretary 
of  the  Treasury . 

Upon  this  state  effects,  the  defendants,  hacv* 
ing  offered  no  testimony,  the  Judge  directed 
the  Jury  to  find  for  the  plaintiffs  to  the  whole 
extent  of  thefar  daim.to  which  ruling  the  de- 
fendants excepted. 

Mmn.  A.  EL  OarUad.  AUif-Om^,  and 
Wm.  ▲•  Maury.  Aaki,  At^Oen.,  for 
plaintiffs  in  error: 

The  collector  could  xe-appraise.  The  pay- 
ment was  v<duntaiy. 

U.  &  V.  3ehlainffer,  190  U.  S.  109  (80:  607). 

Ifr.  Siephea  O.  Clarke*  for  defendants  in 
error: 

Duties  can  only  be  Assessed  at  the  port  of 
original  entry.  No  enhanced  duty  could  ac- 
crue except  by  the  action  of  the  appraiser  at 


Spring'f,  BumU^  1  Low.  968. 

Judgment  t^f/trmed  with  eotti  and  inUrett^  by 
a  divided  eowrt. 


CmCAOO,  BURLINGTON  AND  QUINCT 
RAILWAY  COMPANY,  F^.  in  Brr.. 

e. 

GEORGB  M.  GRAY. 

(See  &  a  Beporter*s  ed.  SQS-lsr J 

A  writ  of  error  to  review  a  deoree  of  the  (Xreutt 
Oourt  remanding  the  cause  to  the  State  Oomts 
dismisMd  for  want  of  joriadiotlon* 

[No.  876.] 
Submitted  Martk  11, 1889.  I)eeided  Marek  IB. 

1889. 

rTERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Southern  District  of  Iowa,  to 
review  a  decree  of  that  Court  remanding  the 
cause  to  the  State  Court: 

On  motion  to  dismiss.    Diemimed. 

Mr.  John  F.  Laeej*  for  defendant  in  er- 
ror, in  support  of  motion: 

There  is  but  one  question  involved  in  the 
motion  to  dismiss  in  this  cause. 

On  the  16th  day  of  November,  1886,  in  a 
suit  pending  between  Geo.  M.  Gray  as  plaint- 
iff and  the  Chicago,  Burlington  d;  Quincy  R. 
Co,  etal.,hB  defendants,  a  motion  to  remand 
the  cause  to  the  District  Court  of  Monroe 
County,  Iowa,  was  sustained  bv  the  United 
States  Cbcuit  Court  for  the  Soutbem  District 
of  Iowa,  and  said  cause  duly  remanded.  The 
cause  had  been  removed  to  the  United  States 
Circuit  Court  prior  to  the  Act  of  March  8, 1887. 
It  was  also  remanded  prior  to  the  passage  of 
that  Act;  but  the  writ  of  error  was  not  sued 
out  until  the  28th  of  September,  1887.  after  the 
passage  of  said  Act. 

Defendant  in  error  moves  to  dismiss  the 
writ  of  error  on  the  following  grounds: 

1.  Said  writ  of  error  was  sued  out  on  the 
98th  day  of  September,  IS^.  subsequent  to 
the  Act  of  Congress  approveJ  the  Sdf  day  of 
March,  1887. 

2.  The  writ  is  sued  oat  tn  a  cause  where  the 
circuit  court  remanded  the  cause  to  the  state 
oourt  and  no  writ  of  enor  to  this  court  will  He 
in  such  a  cause. 

iti  u.  a. 
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ArBQOLLB  v.  QuIOLKT.     DiSTBIOT  of  OoLITMBIA  T.  fiUBWEB. 


428;  4d4 


3l  Tbe  writ  of  error  is  tmautborlzed  and 
Gorbiddeii  by  statute  where  a  cause  bos  been 
i^manded. 

4.  The  writ  of  error  ndses  do  question  ex- 
cel^ tbe  alleged  error  of  the  circuit  court  in  re- 
BkandiDg  tl^  cause. 

There  is  only  one  point  involyed  in  this  mo- 
tion. The  plaintiff  in  error  caused  the  removal 
Df  tbe  cause  from  the  District  Court  of  Iowa 
to  tbe  United  States  Circuit  Court 

Tbe  defendant  in  error  moved  to  remand  tbe 
ctose  to  the  state  court  This  motion  was 
nbmitted  and  the  motion  sustained.  Tbe 
canse  was  removed  and  also  remanded  prior 
to  tbe  Act  of  March  8, 1887,  but  tbe  wilt  of 
erTOT  was  not  sued  out  until  after  the  passage 
of  that  Act  It  follows  that  when  the  right  to 
see  oat  a  writ  of  error  in  a  cause  that  had  been 
remanded  was  cot  <^  by  the  statute,  there  be- 
ing no  reservation  in  relation  to  any  past  orders, 
tbe  Jurisdiction  was  cut  off  and  no  writ  of  er- 
ror will  Ue. 

This  is  no  longer  an  open  question  and  the 
Bodon  most  be  snstainea,  unaer  the  following 
dedsiona  of  this  court: 
Mcr^  V.  Loekhart,  128  U.  S.  66  (Si:  68); 

ViZftiJum  T.  JMraAa,  128 U.  8.  286  m-,  152); 

&iirmaiti  t.  OrinneU,  128  U.  8.  679  (81:  278); 

UK>ooe  opposing 
ileaift.  "Wirt  Dexter  and  J.  J.  Herriek 

CDtend  for  [daintiff  in  error. 

Cnue  ditmimedfar  toani  qfjwrisdietwn. 


&  B.  ARBUOELE,  Plff.  in  Brr., 

P.  J.  QUIGLEY,  Clerk  of  the  Cottstt  Coubt 
OP  Shklbt  Coohtt,  Tennessee. 

(Bee  8.  CL  Reporter^  ed.  tfSD 

Qhb  leyeiseJ  oo  stlpalatlon  oo  the  authority  of 
.^Acrv.  nxa<(aS:8IK),and  StouUtfUmnfiir,  He)i^ 
9kMmmu 

\No.  1125.] 
Jkaded  March  18,  1889. 
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9  ERROR  to  the  8upreme  Court  of  the 
^  State  of  Tennessee,  to  review  a  judgment  of 
(bat  Coort  reversing  a  judgment  of  the  Circuit 
Court  of  Shelby  County,  Tennessee,  in  favor 
of  Aibudtle,  plaintiff,  offdnat  Qoigley,  derk 
of  Mid  Cmmty ,  defendant,  for  the  sum  of  $6.00 
paid  under  protest  by  said  Arbockle  to  said 
derk,  Ix  the  privilege  of  selling  fruit  trees  as 
i^of  Franklin  Davis  &  Co.,  citizens  of  Vir- 
l^aoddoingbQaineflBinsaidState.  Eeoersed. 

TIm  foOowmg  stipulation  was  entered  into 
between  tbe  paraes  to  this  cause: 

"h  tUs  cause  H  is  stipulated  and  agreed  that 
apoD  the  fbcu  of  the  case  it  falls  within  the 
priseipleB  dedded  by  this  court,  at  this  term, 
hthe cases  of  Ashsr  t.  Texa$,  128  U.  8.  120 
(O:  MB),  and  Stauimiburgh,  Int&ndani  qf  FcuA- 
^  Am$mm,  y.  Henniek,  120  U.  8. 141  (82: 
«<).  It  Is  accOTdingly  agreed  that  the  case 
BSf  be  revcned  ana  remanded  with  instruo- 
tioos  to  enter  Judgment  for  the  plaintiff  in  er- 
nr.  Msrcb  11. 1880." 


Mr,  Isham  G.  Harris  for  defendant  in 
error. 

Judgment  reoerBed  with  easts,  and  cause  re- 
manded with  instructions  to  enter  judgment 
for  the  plaintiff  in  error,  pursuant  to  stipulation. 


..    T.    B«  Tiirl«7    and  Luke  £• 
Wrigkt  for  plmintiff  hi  error. 


THE   DISTRICT  OF   COLUMBIA  0t  ak. 

Appti., 
e. 

JOHN  H.  BREWER. 

(See  &  a  Beporter*sed.  48U 

Dismissed  for  want  cf  jurisdictian. 

This  ease  dismissed  on  the  ground  that  the  matter 
In  dlq;»ute  does  not  exceed  $6«000.  and  beoause  tt 
does  not  involve  any  federal  question. 

pTo.  1481.] 

Submitted  AprilM,  1889.  Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  enjoin- 
ing the  sale  of  real  estate  for  taxes  and  discbaig- 
ing  said  real  estate  therefrom. 

On  motion  to  dismiss.    Dismissed, 

A  suit  in  equity  was  brought  l^  said  Brewer 
to  remove  an  alleged  lien  on  property  for  a 
special  tax  of  $700.28  and  hiterest  and  certain 
general  taxes  amounting  to  $80.16  with  inter- 
est. The  court  decreed  that  the  property  should 
stand  relieved  from  the  lien  of  said  taxes  on  the 
complainant's  depositing  in  the  registry  of  tbe 
court  $2,400  which,  it  was  agreed,  was  sufl- 
dent  to  satisfy  a  final  decree;  the  court  di- 
rected that  the  money  so  deposited  should  be 
held  in  lieu  of  the  taxes  and  subject  to  the  dii- 
position  c^  the  court  in  final  decree. 

Upon  final  hearing  (November  2, 1886.)  the 
court  decreed  that  the  said  real  estate  should 
be  free  fh>m  and  discharged  of  all  taxes  which 
had  been  assessed  and  were  in  arrears  against 
tbe  same  prior  to  January  8, 1876,  the  date  of 
the  sale  mentioned  in  the  deed  of  the  District 
of  Columbia  to  Albert  G.  Hall,  and  perpetu- 
ally enjoined  the  said  District  from  attempting 
to  sell  said  real  estate  for  tbe  enforcement  of 
tbe  collection  of  said  taxes;  also,  that  the  $2,- 
400  so  deposited  be  returned  to  the  complain- 
ant. An  appeal  to  this  court  was  brou^t 
Record  filed  on  appeal  October  91, 1888. 

The  appellee  now  moves  to  dismiss  said  ap- 
peal for  want  of  jturisdiction. 

Messre,  A.  L.  Merrlman  and  W.  Wil- 
louffhby.  for  appellee  in  support  of  motion: 

This  motion  is  predicated  upon  the  Act  of 
Congress  of  March 8, 1885,  which  is  as  follows: 

*'Tbat  no  appeal  or  writ  of  error  shall  here- 
after be  fUlowed  from  any  Judgment  or  decree 
in  any  suit  at  law  or  in  equity  m  the  Supreme 
Court  of  the  District  of  Columbia,  or  in  the 
supreme  court  of  any  of  the  Territories  of  the 
United  States,  imless  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  of  $5,- 
000. 

"Sec.  2.  That  the  precedbug  section  shall  not 
apply  to  any  case  wherein  is  involved  tbe  va- 
lidity of  any  patent  or  copyright,  or  in  which 
is  drawn  in  question  the  validity  of  a  treaty  ot 
statute  of,  or  an  authority  exerdsed  under,  tbe 
United  States;  but  in  all  such  cases  an  appeal 
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Sdtbbicb  Coubt  0P  thb  Uvited  Statbb. 


Oct.  ToDf, 


or  writ  of  error  may  be  broa^t  witboat  regard 
to  the  turn  or  Talue  in  dispate." 

28  Stat  at  K  448. 

Inasmucb  as  the  amount  inToWed  does  not 
exceed  $2,400,  tbe  amount  deposited  in  court 
to  stand  in  lieu  of  tbe  lien  churned,  it  is  dear 
that  tbe  Jurisdiction  of  this  court  is  not  confer- 
red by  the  first  section  of  tbe  Act 

And  it  is  insisted  that  tbe  case  does  not  come 
within  any  of  the  exceptions  contained  in  the 
second  section  of  the  Act;  it  does  not  inyolTe 
the  validity  of  any  patent  or  copyright,  neither 
was  there  drawn  m  question  the  validi^  of  any 
treaty  or  statute  of,  or  an  authority  exerdsed 
under,  the  United  States  in  order  to  give  Juris- 
diction to  this  court  under  tbe  second  section 
of  the  Act  The  question  of  yalidity  of  some 
Act  of  Congress  exercised  under  the  United 
States  must  nave  been  raised  in  the  oourt  below 
and  decided  by  that  court 
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Adam  ▼.  Crittenden,  106  U.  a  676  G^JMh 
Act.  Stat  %  700;  OroweU  t.  BandeOjA  U.  a. 
10  Pet  868  (9: 4>58):  Armeirana  t.  I%e  Trea^ 
urer,  41  U.  8.  16  Pet  281  (10: 068);  Brawn  t. 
Oolarado,  106  U.  8.  05  97: 182);  BetroU  Oitm 
B.  Oo.  ▼.  Quthard.  114  U.  a  1^  (29: 118). 

It  may  be  urged  that  there  are  other  cases 
pending,  or  wbTdb  bare  gone  to  Judgment  in 
the  court  below  involying  the  prindples  of  the 
case  at;  bar. 

Tbe  question  Is  one  of  Jurisdiction,  and  IT 
the  amount  involTed  in  this  case  does  not  con- 
fer Jurisdiction,  it  cannot  be  supplemented  bj 
ot>  ureases. 

Adaim  t.  OHtUnden,  106  U.  S.  676  Cd7: 90); 
Boi  parte  Bait,  d  0,  B.  B.  Co.  Idfi  U.  8.  6  (27: 
78). 

(No  one  appeared  in  opposition.) 

Itl  V.  Si 


Smd  of  Rbpobted  Casbs  Df  Vou  18L 


FOLLOWING  AEE  MEMORANDA 


OV 


AIL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1888, 

WnROOT  OnHIOlTB,  ASD  HOT  BLOWHBBB  OB  0THBBWI8B   BBPOBTBD  IK  THIS  JfiDlTlOH. 


ThB  WsRBBV  UHION  TSLaaBAPH  CoifPANT 

t.  Thb  Baltimobb  and  Ohio  Railboad 

OoKPAKT.    [No.  7.] 
Appeal  from  t£e  Circuit  Court  of  Ihe  Uuited 
teSes  for  the  District  of  Maryland. 

Jtotn.  Wafer  Swiyne  and  (j,  J.  M,  Gwinn  for 
■ppdlant    Mr,  John  K,  Oowen  for  appellee. 

OdeUr  It,  JS88.    Dismissed  with  costs  par- 
aunt  to  the  19th  Rule. 


m 


Thb    AiODOOAH    Railway     Impboybmbnt 
CoxPAHT    «.   Sbtxoub    D.    Oabpbntbb 
AHD  Smttr  H.  Mallobt.  ComposiDg  the 
Firm  of  Carpenter  and  MaUory.    [No.  9.] 
Id  error  to  the  Circuit  Court  of  toe  United 

fitatei  for  the  Eastern  District  of  Louisiana. 
Mmn.  W.  W.  Howe  and  /.  K  Kannard  tot 

^Intiff  in  error.    Mr.  A,  R,  Leonard  for  de- 

sBBdiDtsin  error. 
AprUn^  1S89,    Dismissed,  with  costs,  per 

rtpilatioo,  on  motion  of  Mr.  WUUam  A,  Me- 

Eemifi  in  behalf  of  counseL 

CLiBuiOB  P.  Hunt  «.  Sallib  S.  Blaok- 
BUBN  ei  al.    [No.  16.] 

Appeal  from  the  District  Court  of  the  United 
tatflslor  the  Eastern  District  of  Arkansas. 
Oetcber  22,  1888. 

Mr.  OMJuetiee  Fiill«r: 

On  coos&eration  of  the  motion  to  vacate  the 
decree  of  dismissal  entered  herein  on  April  9th, 
1868.  It  ii  now  here  ordered  by  fhecourt that 
ttid  decree  be,  and  the  same  is  liereby,  racated, 
•Dd  the  cause  restored  to  the  docket 

[See  Bk.  88,  pp.  828  and  488.] 

ThbYaouum  Oil  Comfant  «.  Thb  Buffalo 

LiTBBIOATINO  OiL  COMFABT  (Limited). 

[No.  25.1 

Appeal  from  the  drcoit  Oonrtol  the  United 
Blaiee  for  the  Northern  District  of  New  York. 

Mmn.  Theodore  Baoon  and  WiUiam  F. 
Cogmeea  for  appeUant  Mr.  Jamee  A,  Alien 
forappdDee. 

0Merie,JS88.    Dismissed  as  per  stipulA- 


TU  WWIBBV  UhIOB  TbLBOBAPH  COIIFABT 

t.  Thb  Baltocobb  ahd  Ohio  Tblbqbafh 
Ocnfpurr.    [No.  27.] 

Appeal  from  the  Circuit  Court  of  the  United 
Btatet  for  the  District  of  Indiana. 
Metm.  J.  B.  McDonald,  J.  M.  BuUer  and 
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Wager  Swayne  for  appellant    Meeere.  John  K, 
Cotoen  andW,  H.  J9.  MtUer  for  appellee. 

October  16, 1888,    Dismissed  with  costs  pur- 
suant to  the  19th  Rule. 


Pullman's  Palacb  Cab  Comfakt  «.  Thb 

commobwbalth  of  psnnstlyahia. 

[No.  82.1 

In  Error  to  the  Supreme  Court  of  the  State  of 
Pennsylyania. 

Meeere,  E.  8.  leham.  WUliam  Burrp  and 
M.  E.  OfmsM  for  plaintiff  in  error.  Meeere. 
W.  6,  Eirkpairick  and  John  F.Sandereoniot 
defendant  in  error. 

October  18, 1888.  Judgment  rerersed,  with 
costs,  as  per  stipulation. 

E.  C.  Mabwhall  and  Robebt  Chafdt, 
Admrs.,  v.  Ubited  Statbb.    [Na  67.] 

Appeal  from  the  Court  of  Claims.  (On  re- 
hearing.   See  Book  82,  p.  829.) 

Nodember,  19, 1888. '  Judgment  affirmed  on 
authority  of  opinion  delivered  at  the  last  term 
by  Mr.  Juetiee  Harlan  (See  Book  81,  p.  478) 
—.announced  by  Mr.  Ohitf  Juetiee  Fuller. 

Mr.  Juetiee  Harlaa  announced  that  he  now 
dissented  from  that  opinion. 

Fbedbbiok  Mtebs  e.  Edwabd  0.  Smith. 

[No.  89.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Meeere.  John  A.  Grow  and  Oeorge  Tieknor 
Ourtie  for  appellant  Mr.  Samuel  A.  Duncan 
for  appellee. 

Ncnember  6, 1888.  Dismissed  as  per  stipula- 
tion, on  motion  of  Mr.  George  Tieknor  Ourtie, 
of  coimsel  for  the  appellant 

Joseph  Zihlhabb  e.  Thb  LaBbllb  Glass 

COMPABT.     [No.  64.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Mr.  John  F.  Eelly  for  appellant  Mr.  G.  K 
Ohriety  for  appellee. 

November  2,  1888.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Gbobgb  L.  Eambs  9.  Sabah  J.  Satagh. 

[No.  88.] 
In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Maine. 
No  counsel  appearing  for  defendant  ineiror. 


BUPBBICB  COOBT  OF  THB  UVITED  STATES. 


Oot.Tbbi^ 


N&v&mber  16, 1888.    Dismissed  with  ooets  on 
the  authority  of  coansel  for  the  phiintiff  in  er- 


ror. 


Gbobgb  L.  Baicbs  9.  Samuel  A.  Biokfobo. 

[No.  84.] 

In  Error  to  the  Supreme  Judicial  Court  of 
thv«  State  of  Maine. 

Mr^  Oearge  F,  HoUnei  for  the  plaintiff  in 
error»  no  counsel  appearing  for  defendant  in 
error. 

Ifavember  16, 1888,  Dismissed  with  costs  on 
the  authority  of  counsel  for  the  plaintiff  in  er- 
ror. 


t***]     The  Nashua  MANUFAOTURma  Compaht  v. 
Tes  South  Oabolina  Railway  Comfaht. 

FNo.  87J 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Mr,  TFm.  E,  EarU  for  phiintiff  in  error. 
Mean.  Wm,  AUen  Butler,  Samuel  Lord  and 
Theodore  O.  Barker  for  the  defendant  in  error. 
Ifacember  16,  1888,  Dismissed  with  costs 
pursuant  to  the  16th  Rule,  on  motion  of  Mr. 
Theodore  O,  Barker,  of  counsel  for  Uie  defend- 
ant in  error. 


The  Natchez,  Jaokson  &  Columbus  Rail- 
BOAD  Co.  9.  John  M.  Stohb  et  al..  Rail- 
toad  Comrs.    [Na  89.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  liississippL 
Mr.  Wm.  L.  Nugent  for  plaintiff  in  error.  No 

counsel  entered  for  defendants  in  error. 
November  $0,  1888,    Dismissed  with  costs, 

OD  authority  of  counsel  for  plaintiff  in  error. 

Akbawam  Suemfibld  e.  Solomon  Schibmkb 
and  JaOob  Bbtts.    [No.  91.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  B,  N,  Dkhereon  for  appelhint.  Mr.  Ed- 
Mtifuf  TFS;(fiM>r0  for  appellees. 

November  21,  1888.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

WnxLUff  J.  Adams  v.  Wm.  B.  Hatch  4t  oL 

[No.  108.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylyania. 

Mr.  W.  G.  Griffith  for  appeUant  Mr.  F.  P. 
Jhrichard  for  appellees. 

Deeember  4,  1888,  DismlsKd  with  cosU  pur- 
suant  to  the  10th  Rule. 


Deoemher  7, 1888.    Dismissed  with  costs  pur 
suant  to  the  10th  Rule. 


Samuel  Chbist  €t  oL  v,  Andbew  Fttzsim- 
MONS.     [No.  101] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylya- 
nia. 

Mr,  H,  0,  Pareonefat  plaintiffs  in  error.  No 
counsel  entered  for  defendant  in  error. 

Deeember  4, 1888.  Dismissed  with  costs  pui^ 
suant  to  the  10th  Rule. 


The  Union  TuBore  Company  et  oL  v.  The 

Pattebson  Company,  Limited,  et  al. 

[No.  112.1 

Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

Mr,  Bdmund  Wetmore  for  ^>pellants.    Mr. 

R  F.  Thureton  tot  appelli 


Mabia  C.  Pilla  et  oLt,  The  Qebman 
School  Association  and  Fbee  Com- 
munity of  St.  Loris  and  Bbbmbn. 
[No.  120.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 

Meeere.  W.  H.  OlopUm  and  W,  ffaUett  PhO- 
lipe  for  apMllants.    Meeere.  Henry  Hiteheoek 
and  G,  A,  Finkelnburg  for  hppeHee. 
Deeember  19,  1888,    Dismissed  with   costs 

$ur8uant  to  the  10th  Rule,  on  motion  of  Mr. 
dnden  Kent  in  behalf  of  counsel  for  appellee. 

Ceables  C.  Pinckney,  Jb.,  e.  The  Stats 
OF  South  Cabouna.    [Na  124.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  South  Carolina. 

Mr.  John  F.  Fieken  for  plaintiff  in  error. 
No  counsel  entered  for  defendant  in  error. 

Deeember  It,  1888.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 

The  Kentucky  Centbal  Railboad  Com- 
pany 9.  THB  County  of  Boubbon  in  thb 
State  of  Kentucky.    [No.  126.] 
In  Error  to  the  Court  of  Appeals  in  the  Stat* 

of  Kentucky, 
Mr.  J,  w,  Steventon  for  plaintiff  in  enor» 

Mr,  AMn  DumUl  for  defendant  in  error. 
Deeember  It,  1888,     Dismissed  with  oost% 

pursuant  to  the  16th  Rule,  on  motion  of  Mr. 

AMn  DutaU  of  counsel  for  the  defendant  in 

error. 


James  M.  Seqebt,  Collector  of  Cape  Qi»- 
ABDEAU  County,  Missouri  e.  The  United 
States  ex  ret,  Yalentine  Winter 

[No.  181.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 

Meeere  Jeff,  Chandler,  B,  John  BUie,  Jokm 
Johns  and  V,  A,  MeEniaht  for  plaintiff  in  er- 
ror.   Mr.  Clinton  BoteeU  for  defendant  in  error. 
January  tl,  1889,    Dismissed  with  costs» 
pursuant  to  the  10th  Rule. 

William  H.  Osmeb  e.  The  J.  B.  Sioklbs 
Saddleby  Company.    [No.  ]jB8.] 

App^  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Eastern  District  of  Missouri 

Meeere.  William  H.  Bliee  and  Paul  BakeweU 
for  appellant,  no  counsel  appearing  for  appel- 
lee. 

November  16, 1888,  Dismissed  with  costs,  on 
motion  of  Mr.  R  A,  Bakewetl  in  behalf  of 
counsel  for  the  appellant 

Leila  Bbyant  et  al  v.  C*hables  B.  White 
et  aL,  Exrs.  etc   PNa  14}.l 

Appeal  from  the  Circuit  Court  of  toe  United 
States  for  the  Northern  District  of  Illinois. 

Meeere.  0.  H.  Norton  and  Eue^  L.  Mdeon 
for  u>pellants.  Meeere.  Tkomae  Dent  and  Bo^ 
ert  T.  Lincoln  for  appellees. 

Deeember  19,  1888.  Dismissed  with  oosla^ 
pursuant  to  the  10th  Rule. 

Ex  parte:  In  the  Matter  of  Max  Rosbnoab> 
ten.  Appellant.    [No.  148.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  niioois. 
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HxiCOltAirDUM  CA8K8. 


MmT$.  Bobert  IlBrtey  and  0.  Stuart  Beattie 
for  tppdlADt. 

Dttimher  tO,  1888.  Dismissed  with  costs,  on 
snttoltj  of  oounsel  for  appellant 

Thb  AicKBicAH  Diamond  Drill  Ck>ifFANT 

t.  Thb    SULLTVAl^.  MaCHINB    Ck>MPANT. 

[No.  146J 

Appeal  from  the  Gircait  Court  of  the  United 
States  for  the  Soathera  District  of  New  York. 

Mr,  JE.  G.  Thompum  for  appellant  Mr,  B. 
T,  Bfflf  for  appellee. 

Ikumber  to^  1888.  Dismissed  with  coste. 
pomiant  to  the  16th  Rule,  on  motion  of  Mr.  B, 
i.  BiM  of  oounsel  for  appellee. 

MaXIB   p.    DuBoIB   «.    WiLLIAH  W.    BOAB- 

XAH  et  al,.  Trustees,  et  al.    INo.  168]. 

Appeal  from  the  Supreme  Court  of  the  Dia- 
trid  of  Columbia. 

ifr.  8,  R  BenkU  for  appellant.  No  counsel 
ODlcred  for  appeUees. 

Deetmder  80,  1888.  Dismissed  with  costs, 
panoaot  iothe  10th  Rule. 

SiaCUEL  C.  SCHAEFFSB  9.  BiSHOP  OOODBICH 

and  Mabt  GooDSica.    [No.  155.1 
Appeal  from  the  Circuit  Court  of  the  United 

Stttes  for  the  Western  District  of  Missouri 
J&.  Jokn  0.  Qageiot  appellant  No  counsel 

eatersd  for  appellees^ 
/aavafy  8,   1889.     Dismissed  with  costs, 

pamisnt  to  the  10th  Rule. 

JoBV  A.  Daykt  and  Frasx  J.  Daybt  v. 
Michael  DueoAV  et  al.  [No.  156.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
itej  of  Dakota. 

1^.  Wm.  B.  Steele  for  appellanta.  No  ooun- 
id  eotered  for  appelleea. 

Jemmy  8,  1889,  Dismissed  with  costs, 
pamisnt  to  the  10th  Rule. 


HoLLOH  Pabkbb  «.  Elizabbth  Dsmrr,  £xe- 

cotiiz  of  TmoTHT  P.  Dehht,  Deceased. 
[No.  158.] 

Appesl  from  the  Supreme  Court  of  the  'fer- 
rfUxT  of  Washington. 

».  John  E.  Mitchdl  for  appelant  No 
oooDsd  entered  for  appellees. 

Jemary  8,  1889.  Dismissed  with  costs, 
niDotion  of  iff.  John  H.  Mitchell,  of  counsel 
fortppdlant 

Tn  Qkaiv  Dbill  Manufactubing  Co.  «. 
SquiBB  B.  RuDB  et  al.    [Na  160J 

Appal  from  the  Circuit  Court  of  the  United 
Butet  (or  the  District  of  Indiana. 

Mmn.  B.  B.  Wood  and  Bchoard  Boyd  for 
■PpdIsDt    Jr^.  ^ri^tir /9»0m  for  appeUees. 

Mmmber  19,  1S88.  Dismissed  with  costs, 
«  Bolioa  of  Mr.  Bdwird  Boyd^  for  the  ap- 
pdbBt 


WnuAB  B.  Datd  v.  Thb  Staxb  of  South 
Cabolina.  [No.  161.] 

Id  Error  to  the  Supreme  Court  of  the  State  of 
BooUi  Csrolina. 

Mr.  Jgmee  Lowndee  for  plaintiff  In  error.  No 
^MOttl  eatered  for  defendant  In  error. 

JnMory  10,  1889.  Dismissed  with  costs, 
pntosBt  to  the  10th  Rule. 

1IIU.8L 


Thb  Chicago  abd  Eastern  Illibois  Raix» 
BOAD  Company  e.  Abel  Dbnnibon. 
[No.  171.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

ifr.  Fm.^rm^^Titm^  for  appellant  Mr.  Bi' 
toin  TTo/A:^  for  appellee. 

January  ff ,  1889.  Dismissed  with  coet8» 
pursuant  to  the  lOtb  Rule. 

Thb  Chicago  and  Eastbbn  Illtnois  Rajxt 

BOAD  COHPABY  V.  JOSRPH  T.   SaNGEB. 

[No.  1721 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  WiUtam  Armstrong  ioTKppeillBJii.  Mr. 
Bdwin  Wo/ifctfr  for  appellee. 

January  28,  1889.  Dismissed  with  oofts» 
pursuant  to  the  10th  Rule. 

R  S.  Gbant  9.  Thb  Cbntbal  Tbubt  Com- 
pany OF  Nbw  Yobk  et  al.    [No.  177.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

ifr.  Bluford  Wilton  for  appellant  Mr.  J2L 
O.  Ingereoll  for  appellee. 

January  26,  1889.  Dismissed  with  oofts» 
pursuant  to  the  10th  Rule. 

J.  W.  Lbobabd  et  al.  e.  William  H.  Chat- 
FiBLD,  Trustee.    [No.  184.1 

Appeal  from  the  Circuit  Court  of  tne  United 
States  for  the  Eastern  District  of  Arkuisas. 

Mr.  T.  W.  Brown  for  appellants.  Metere. 
Van  K  Manning,  John  B.  Jonee  and  /.  W.  (L 
Wateon  for  appdlee. 

(See  Book  20,  p.  445.) 

March  6, 1889.  Dismissed  with  oosts,  pur> 
suant  to  the  10th  Rule. 


J.  W.  Leonabd  et  al.  v.  Thb  Ozabk  Lab» 
Company.    [No.  185.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Mr.  T.  W.  Brown  for  appellants.  Mettn.. 
Van  B.  Manning,  Jno.  B.  Jonee  and  J.  W.  0. 
Wateon  for  appellee. 

rSee  Book  29,  p.  445.) 

Dismiflfied  witn  costs,  per  stipulation. 

Andbb  N  de  La  Mothb  v.  William  Angub. 

[No.  192.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  tuT  the  Southero  District  of  lUinoid. 

Messre.  A.  L.  Merriman  and  J.  H.  Cra/iaim 
for  the  appellant  Mesere.  David  FaUj,  F.  W. 
JB^ickett  and  Ouy  C.  Notile  for  appellee. 

March  12, 1889.  Dismissed  with  costs,  pu^ 
suant  to  the  10th  Rule. 


Alyin  T.  Simpkins  e.  B.  A.  C.  Pbtebsbb 
et  al.    Too.  212.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  Paul  BaJteweU  for  appellant  no  coun- 
sel appearing  for  appellees. 

November  16,  1888.  Dismissed  with  costs, 
on  motion  of  Mr.  B.  A.  Bakewell,  in  behalf  of 
counsel  for  th^  appellant 

D.  B.  Baldwin  e.  Mobton  Mabyb  et  al 

XNo.  215 
In  Error  to  the  Circuit  Court  of  the  United 


SunUQCB  CoXJKf  OV  THB  UhTIBD  STATBiL 


Oot.Tbbii, 


Btatet  for  the  Eastern  District  of  Virginia. 

Mr.  Wm.  L,  BoffoU  for  plaintiff  in  error. 
Mr,  B,  A,  AytTM  for  defendants  in  error. 

March  19, 1889,  Dismissed  with  costs,  on 
anihcuity  of  counsel  for  plaintiff  in  error. 

1452]     John  C.  Wbiqht  it  ai,  «.  Patina  0.  Mil- 

LBB  $t  al.    rtTo.  217.] 
Appeal  from  the  Circuit  Ck>ort  of  the  United 
Btates  for  the  Middle  District  of  Tennessee. 

Mr,  Th&nuu  L,  Dodd  for  appellants.  Mr, 
John  P,  Murray  for  appellees. 

March  19, 1889,  Dismiflsed  with  costs,  pur- 
suant to  the  10th  Rule. 


Thb  Ambrioan  National  Bank  of  Kash- 

YiLLB  V,  Tms  Matob  and  Oitt  Council 

OF  Nashyillb.    CNo.  228.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

Mr,  Ed,  Baxter  for  appellant  Ko  counsel 
entered  for  appellees. 

March  89, 1889,  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Thb  Mbmphib  and  LittlbRook  Railboad 
CoMFANT  (as  reorganized)  e.  John  Oteb- 
TON.  Jr.,  Trustee,  €t  al,    [No.  287.] 
Appeal  from  the  Circuit  Court  of  the  U nited 
States  for  the  Eastern  District  of  Arkansas. 

Mean,  John  F,  DiUon  and  B.  0,  Brown  for 
appcJ^t    Mr,  U,  M,  Bom  for  appellees. 

AprU  6,  1889,    Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


fiBBBBBT    G.  MacKiNNBT  V,  ZaOOB   RoSBN- 

BAND  €t  al.    [No.  242.1 
In  Brror  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Mr.  £L  F,  KneeUmd  for  plaintiff  in  error. 

No  counsel  entered  for  defenoants  !a  error. 
Aprit  10, 1889,    Dismiaaed  witb  costs  pur- 

•suant  to  the  10th  Rule. 


Thb  Nobthbbn  Paoifio  Railboad  Coac- 
PANTe.  Ibtin  W.  Gatbs     mo.  248 J 

In  Error  to  the  Supreme  Court  of  the  State 
of  "Wisconsin. 

Mr,  Jaimei  McNaufht  for  plaintiff  in  error. 
No  counsel  entered  ror  defendant  in  error. 

DeeemJberS,  1888.  Dismissed  with  costs,  on 
motion  of  Mr,  Jama  Mch  aught,  of  counsel  for 
the  i^aintifl  in  error. 

Thb  Db8  Moinbs  Natiqation  and  Rail- 
boad C<»CPANT  $t  al.  e.  G.  H.  Candbb. 
[No.  261.J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

Mr.  0,  H.  Oatch  for  appellants.  Mr.  Qwrg$ 
Crane  tat  appellee. 

April  16,  1889,     Dismissed  with  costs,  per 

•stipulation.  

Thb  Boabd  of  County  Commib8ionbbs  of 

Labbttb  County  et  iU.t,  Thb   Unitbd 

Statbs  «9  f^.  Clabbncb  p.   Moitlton. 

[No.  262.J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  B.  W,  Pgrkine  for  plaintiffs  in  error. 
No  counsel  entered  for  defendant  in  error. 

Apra  16, 1889,  Dismissed  with  oosts,  pur- 
mant  to  the  10th  Rule. 

«18 


CoNBAD  Kaht«bb  «.  RiCHABD  M.  HoB  and 
Stbphen  D.  Tuckbb.    [No.  257.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  B.  F.  Lee  for  appellant  Mr.  M.  B. 
PhUipp  for  appellees. 

January  23,  1889,  Dismissed,  per  stipula- 
tion, on  motion  of  Mr,  B.  F.  Lee,  of  counsel 
for  appellant 

Thb  National  Fbathbb  Dubtbb  Company 
«.  Thb  Dbabbobn  Fbatheb  Dustbb  Com- 
pany tf<a/.    [No.  258.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
Meeere,  J,  A.  Sleeper  and  H,  K.  Whiton  for 
the  appellant    Meeen  J,  K  Peiree  and  Q,  P. 
FUher,  Jr,,  tot  the  appellees. 

April  17, 1889.  Dismissed  with  oosu,  pur- 
suant to  the  10th  Rule. 


Jbbomb  C.  Taft  V,  Alanson  Stebbb  et  al, 

[No.  260.1 

Appeal  from  the  Circuit  Court  of  the  United 
Sutes  for  the  District  of  Rhode  Island. 

Mr.  A.  K,  P,  Joy  for  the  appellant  No 
counsel  entered  for  appellees. 

AprillT,  1889.  Diunissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Thb  Fbanxfobt  and  Statb  Linb  Railboad 

Company  e.  Edwabd  F.  Lbonabd  et  oL 

[No.  270  J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Meeere.  A.  0,  Hairrie,  W.  H.  Oalkine  and 
Olarenee  Brown  tat  appellant  Mr.  B.  Q.  h^ 
gereoU  tat  appellees. 

April  88,  1889.  Dismissed  with  oosU,  on 
authority  of  counsel  for  appellant 

W.  W.  Cbbhobb  e.  Thb  Ohio  and  Mnanaip- 
pi  Railway  Company.    [No.  272J 

InErrortothe  Circuit  Court  of  the  united 
States  for  the  District  of  Eentuokj. 

Motion  to  modify  Judgment  submitted  Apr. 
25, 1880— Denied  May  18, 1880. 

See  opinion  by  HwIm*  J.,  ante,  144. 

Meeere.  John  Maeon  Broion,  Alexander  Pm 
Humphrey  and  Oeorye  M.  Dakie  tat  plaintiff  in 
error.  Meeere,  W,  M.  Bameey,  Lawrence  Ma^ 
well,  Jr. ,  and  Mortimer  Matthewe  fat  defendant 
in  error. 

April  84,  1889,     Judgment  levened  with 
costs  and  cause  lemandecTwith  directioos  to 
mand  the  case  to  the  state  court 


William  H.  Post  et  al,  e.  Thb  T.  C.  Riob- 

ABD8  HaBDWABB  COMPANY.     \^a.  274.] 

Appeal  from  the  Circuit  Court  or  the  United 
Sutes  for  the  District  of  Connecticut  Mr. 
Wm,  B,  aimonde  for  appellants.  Mr,  0.  B. 
mtcheU  for  appellee. 

April  88,  1889.  Dismissed  with  costs,  pet 
stipulation  of  counsel 

Gbobgb  S.  Smith  et  aL  9,  A.  Otbbtoh. 

[Na  275.1 

Appeal  from  the  Circuit  Court  of  the  United 
Sutes  for  the  Southern  District  of  Iowa. 

Mr.  N,  M,  Hubbard  tat  appellants.  No 
counsel  entered  for  appellee. 

Itl  U.  S. 
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HSMOBAHDUM  CABM. 


April  24, 18S9.    DIsmiMed  wltli  ooiti,  por- 
moA  to  the  10th  Rule. 


fimr  Waohsb  et  al.  y.  J.  Q.  Lbmes  si  al. 

[No.  276.1 

Appeal  iram  the  Circuit  Court  of  the  United 
fitttes  for  the  Southern  District  of  Iowa.  Mr, 
F.  M.  Suhbard  for  appellants.  No  counsel 
•CDtcnd  for  appellees. 

April  24, 1889,  Dismiased  with  costs,  pur- 
soant  to  the  10th  Rule. 


Caltih  Youho  €t  al.9^  Chablbs  L.  Shel- 
DOK  el  al,,  etc.    mo.  277.1 

Appeal  frmn  the  Circuit  Court  of  the  United 
Stakes  for  the  Northern  District  of  New  York. 

Mr.  F.  L  AUen  for  appellants.  Mr,  Jno,  R. 
BenneU  for  appellees. 

April  24, 1889,  Dismissed  with  costs,  pur- 
enant  to  the  10th  Rule. 


Thb   Refxtblican  Yallvt  Railboad  Coh- 
PAHT  e.  The  Statb  op  Nebbaska  ex  rd, 
Frabs  W.  Mattoob  etal    [No.  286.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Nebraska. 
Mr  T,  M,  Marauette  for  plaintiff  in  error. 

Mr,  T.  F.  Burke  for  defendants  in  error. 
April  25, 1889.    Dismissed  with  costs,  pur- 

eoant  to  the  10th  Rule. 


Bbbbaxd  Abbsob  ei  al,  t,  Edwib  A.  Meb- 
BiTT,  late  CoUr.,  etc    [No.  289.1 

In  Error  to  the  Circuit  Court  of  the  united 
States  for  the  Southern  District  of  New  York. 

ifr.  Stephen  G,  Qarke  for  plaintiffs  in  error. 
The  Attorney-Cfeneral  for  defendant  in  error. 

Monk  6,  1889,  Dismissed  on  motion  of 
Mr.  BiminB.  Smith,  for  the  plaintiffs  in  error. 

The  Citt  of  Etabsyillb  e.  Wiluaic  H. 
MouLTOB.    [No.  297.1 

Id  error  to  the  Circuit  Court  of  the  United 
States  fOT  the  District  of  Indiana. 

Mr.  John  M.  Butler  foi  plaintiff  in  error. 
Mr,  T,  0,  Mather  for  defendant  in  error. 

Jbanory  24,  1889,  Dismiased  with  costo. 
per  stipulation,  on  motion  of  Mr.  Walter  H, 
SmiA,  in  behalf  of  counsel. 


Ite  Citt  of  Evabsvillb  e.  Auoubtus  T. 
PoflT.    [No.  298.] 

In  Error  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

iff.  JokjK  M.  Builer,  for  the  plaintiff  in 
error.  Mr,  T.  0.  Mather,  for  defendant  in 
error. 

Afril  2$,  1889,  Dismissed  with  costs,  pur- 
«iiat  to  the  10th  Rule. 


1^  Citt  of  Etabsyillb  «.  The  Auoxtbta 
8ATIB08  Babk.    FNo.  299.] 

In  Error  to  the  Circuit  Court  of  the  United 
wes  for  the  District  of  Indiana. 

Mr.  Jehu  M.  Butler,  for  the  plaintiff  in 
^nr.  No  counsel  entered  for  daendsnt  in 
error. 

April2$,lS89.  Dlimissed  with  costs,  pur- 
«iiot  to  the  10th  Rule. 


DuBOMT  Clabkb  e.  Wh.  S.  Rbtbubb  et  al. 

[No.  801.1 
Appeal  from  the  Circuit  Court  of  the  United 

U1U.8. 


States  for  the  Northern  District  of  Dlfnols. 

Mr,  Geo.  W,  Smith,  for  appellant  Mr.  0,  M. 
(kbom,  for  appellees. 

Beeeinber  10,  1888,  Dismissed  perstipula^ 
tion,  on  motion  of  Mr.  0.  M.  Osdom,  of  counsel 
for  appellc 


Tbb  Phzladblpbia  abd  Rbadibo  Railboad 
Comfabt  v.  Matthias  Patebt.  [No.  812.1 
In  Error  to  the  Cotirt  of  Common  Pleas  cit 
the  City  of  Philadelphia,  SUte  of  Pennsyl- 
vania. 

Mr,  Thomae  Hart,  Jr.,  for  plaintiff  in  error. 
No  counsel  entered  for  defendant  in  error. 

January  7, 1889,  Dismissed  with  costs,  on 
motion  of  Mr.  miUam  A.  MeKenney,  in  be- 
half of  counsel  for  the  plaintiff  in  error. 

Samuel  R  C.  Matthews  et  al  v.  Gbobob 
Floweb  et  al,,  SB  Exrs.  etc.    H^o,  814.] 
Appeal  from  the  Circuit  Court  or  the  United 

States  for  the  Eastern  District  of  Michigan. 
Mr,  George  L.  Boberte,  for  appellants.    Mr. 

B.  J.  HiU,  for  appellees. 
January  10^  1889.  Dismissed  with  costs,  per 

stipulation,  on  motion  of  Mr,  George  L.  Boberte, 

of  counsel  for  the  appellants. 

The  Graib  Dbill  Mabufaotubebs  Co.  t. 
Hebbt  Reibstedleb.    [No.  828.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Meeen.  B,  B.  Wood  and  Edtoard  Baud,  for  ap- 
pellant   Mr.  Arthur  Stem  for  appellee. 

November  19,  1888,  Dismissed  with  costs, 
on  motion  of  Mr,  Edwcnrd  Boyd  for  appellant 

Fbebicab  a.  Fisheb  et  al,  v.  The  Ubiob 
Tbust  Compabt.    [No.  882.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Meetn.  F.  B.  Mart  and  F,  H.  Boardman  for 
appellants.  Meeen,  H.  0.  Whitney  and  Gbn- 
eider  R.  WiUOt  for  appellee. 

April  22,  1889,  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  WiUiam  A.  Mo- 
Kenney,  in  behalf  of  counseL 

Raohael  S.  Gaff  et  al  v,  Hebbt  Kixfbb. 

TNo,  887.] 

In  error  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Mr,  Miron  Winelow  for  plaintiff  in  error. 
Mr.  M.  L.  Tofons,  for  defendant  in  error. 

March  IS,  1889,  Dismissed  with  costs,  on 
motion  of  Mr.  N,  Dumont,  in  behalf  of  counsel 
for  the  plaintiffs  in  error,  as  per  stipulation. 

JoHB  B.  Hookett  e.  The  State  of  Ibdiaba. 

rNo.  868.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Indiana. 

Mr,  John  M,  Butler, iot  plaintiff  in  error,  no 
one  appearing  for  defendant  in  error. 

March  IS,  1889.  Dismissed  with  costs,  on 
motion  of  Mr.  Joeeph  B.  McDonald,  for  the 
plaintiff  in  error. 

Nicholas   S.  DeYbibb  e.  Fbedebiok  H. 
Mabsh,  Marshal,  etc.,  et  al.    [No.  424.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  niinois. 
The  foUowing  stipulation  was  filed: 
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BUPBBMB  COUBT  OF  TUB  UkITSD  StATBS. 


Oct.  Term, 


"Whereas,  all  the  rights  and  interests  of  the 
United  States  in  the  sabject  maiter  of  this  liti- 
gation have  been  adjusted  by  the  acceptance  by 
the  Secretary  of  the  Treasury  of  an  offer  in 
compromise,  made  by  the  complainants,  Nich- 
olas S.  DeVries  and  Stephen  G.  DeVries,  of 
twen^-flve  hundred  dollars  ($2,500.00)  and  all 
costs  of  this  suit  and  the  suit  of  the  United 
States  V,  John  T.  Harper,  Nicholas  S.  DeVries 
et  al,,  upon  the  official  bond  of  the  said  Harper 
as  Collector  of  Internal  Revenue  for  the  Eighth 
Collection  District  of  Illinois,  out  of  which 
this  litisation  was  dcTeloped; 

"And  whereas,  the  said  sum  of  money  in 
compromise  has  been  paid  into  the  Treasury, 
and  the  costs  of  said  suits  amountlcp:  to  the 
sum  of  three  hundred  and  eleven  dollars  and 
sixty  cents  ($811.60),  have  been  paid  to  the 
Clerk  of  the  Circuit  Court  of  the  United  States, 
for  the  Northern  District  of  Dlinois; 

"And  whereas,  it  is  necessary,  hi  order  to 
remove  the  doud  upon  the  complainant's  land, 
that  the  decree  rendered  by  tne  said  circuit 
court  in  the  above  entitled  cause  should  be  re- 
versed by  the  supreme  court,  and  the  cause 
remanded  to  the  circuit  court,  in  order  that 
the  injunction  prayed  for  in  the  bill  may  be 
granted  and  made  perpetual: 

"Therefore,  it  is  hereby  stipulated  and 
agreed  that  the  supreme  court  may  reverse  the 
decree  of  the  circuit  court  in  said  cause,  and 
remand  said  cause  for  such  order  as  the  cfrcuit 
court  may  see  lit  to  make  in  the  premises. 

N.  T.  N.  KOBINSON, 

J.  S.  Stevens, 
Sokt.  fir  NiehoUu  8.  DeVries  et  al. 
W.  H.  H.  MnxEB, 

Attorney"  Qeneral, 
W.  G.  EwaiQ, 
Attorney  for  the  Uhiud  States. 
Whereupon, 

May  23,  2S89.  Decree  reversed  anJ  cause 
remanded  for  such  order  as  the  Circuit  Court 
may  see  fit  to  make  in  the  premises. 

Julius  K.  Gbatsb  et  al.  v.  Chestbb  C.  Cob- 
BiH.    [No.  4S0.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  J.  M.  Floioer,  for  appellants.  Mr.  Wm. 
J.  Manning^  for  appellee. 

October  29,  1888.  Appeal  of  James  M. 
Flower,  Curtis  H.  Bemy  and  Stophco  8, 
Gregory,  three  of  the  appellants  In  this  cause, 
dismined  with  costs,  as  per  stipulation,  on 
motion  of  Mr.  J.  M.  Flower,  for  appellants. 

J.  P.  Smith  et  al  v.  William  T.  Holt. 

rNo.494J 
r  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

Mr.  Jno.  D.  Temfieton.  for  plaintifTs  in  error. 
Mr.  L.  8.  Dixon,  for  defendant  in  error. 

Mareh  11,  1889.  Dismissed  with  costs,  on 
motion  of  Mr.  W.  BdUett  PhiUips,  for  the 
plaintiff^  in  error. 

FRAHom  Adamb  e.  The  Towir  ov  Laitiing. 

n^o.  609.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

Mr.  James  B.  Oox  for  pUiintiff  in  error.  Mr. 
Frands  Bmmam  for  defendant  in  error. 
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January  4, 1889.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  Clarence  A.  Sew- 
ard, in  behalf  of  counseL 

The  FmsT  National  Bank  of  St.  Johns- 

BX7BT  e.  George  W.  Hendbe,  Receiver, 

etc.    [No.  58a] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont. 

October  18, 1888.  Judgment  affirmed  for  the 
sum  of  twenty-nine  thousand  four  hundred 
and  fifty-four  doUars  and  eighty-four  cents, 
without  costs,  on  motion  ol  Mr.  J.  D.  Bouse,  in 
behalf  of  the  parties,  as  per  stipulation  signed 
by  the  parties. 

H.  H.  GooDELL  9.  Geobge  Ebieohbaum* 

Sheriff  of  Des  Moines  Countt,  Iowa. 

(No.  687.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Mr.  Wirt  Dexter,  for  plaintiff  in  error.  Mr. 
A.  J.  Baker,  for  defendant  in  error. 

December  14, 1888.  Judgment  reversed  with 
costs,  per  stipulation,  on  motion  of  Mr.  J.  M. 
WiUim.  in  behalf  of  counsel,  and  cause  re- 
mandea  with  an  instruction  to  enter  a  Judg- 
ment discharging  the  plaintiff  in  error  from 
custody. 

Robert  J.  Hubdard  e.  George  CrabBp        [489] 
Admr.,  etc    [No.  601.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

Messrs.  0.  H.  Qatch  and  William  Connor,  for 
appellant.    Mr.  George  Crane,  for  appellee. 

December  18,  1888.  Dismissed  with  costs, 
per  stipulation,  on  motion  of  Mr.  D.  B.  Bender^ 
son,  in  behalf  of  counsel. 


Emilt  S.  Wolcott  e.  George  Crane,  Admr.* 

etc.     [No.  eJ03.  | 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Nurtbem  District  of  Iowa. 

Messrs.  C.  H.  Oatch  and  William  Connor,  for 
appellant.     Mr.  George  Crane,  for  appellee. 

December  18, 1888.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  D.  B.  Henderson^ 
in  behalf  of  counsel. 


IIenrt  BncB  t.  Tue  Cttt  of  New  OnuuNa 

TNo.  654.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Messrs.  B.  K  ^rrar  and  E.  B.  KruttschniU, 
for  plaintiff  in  error.  Mr.  Uenry  0.  Miller,  for 
defendant  in  error. 

October  22,  1888.  Dismissed  with  costi,  as 
per  stipulation,  on  motion  of  Mr.  E.  B.  Krutt- 
st^itt,  for  plaintiff  in  error. 

Robert  R.  Prentiss  v.  The  Cttt  ow  New 
Orleans.    [No.  656.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Messrs.  B.  H.  Arrtir  and  E.  B.  Kruttsehnitt, 
for  plaintiff  in  error.  Mr.  Henry  0.  Miller,  for 
defendant  in  error. 

October  22, 1888.  Dismissed  with  costs,  as 
per  stipulation,  on  motion  of  Mr.  B.  B.  Krutt' 
sehnUt,  of  counsel  for  the  plaintiff  In  error. 


1888. 


Memobakdum  Oameb. 


Jom  B.  Whitbhbad  v.  Thb  Cttt  of  New 
Oblbaks.    [No.  656.1 

In  Srror  to  the  Circuit  Court  of  the  United 
States  for  the  Eaiteni  District  of  Louisiana. 

Mmn,  B.  K  liirrar  lid  S,  B.  Krutt$ehnitt, 
for  pbintifl  in  axor.  Mr.  Et/nry  0.  MiUer,  for 
defendant  in  enor. 

OeUb&rfi,  1S8S.  Dismissed  with  costs,  as 
per  sttpoktlon,  on  motion  of  Mr,  E.  B,  Erutt- 
rnkmitt,  of  oonnael  for  the  plaintiff  in  error. 

Wx.  H.  BooBBTSON,  Collector  of  the  Port  of 

New  YoriL  e.  Fbkdbbick  8.  Pikkub. 

[No.  671  J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  Attamei^Oeneral,  for  plaintiff  in  error. 
Mr,  £L  (?.  Olantt,  for  defendant  in  error. 

Nc9€mberl9,18S8,  Dismissed  with  costs,  on 
notioo  of  iff*.  Attktant  AUomey-Oeneral 
JfoifTy,  lor  plaintiff  in  enor. 

Fms  Ifsnaor  n  Thb  Citt  of  Atlahta. 

JNo.  67^ 

In  Error  to  ttie  Supreme  Court  of  the  State  of 
Georgia. 

iff.  Ate  AnO;!*  for  plaintiff  in  error.  Mr. 
A  W.  Baehtrd,  for  defendant  in  error. 

Apra  ja,JS89.  The  death  of  Fritz  Menken, 
the  idaintiff  in  error  in  this  cause,  having  been 
SQggested  hy  Mr.  Pope  Barrow  in  behalf  of 
Mr.  Bidke  Smith,  of  counsel  for  the  said  plaint- 
iff in  error,  and  ft  appearing  to  the  court  that 
this  is  a  criminal  case  it  is  considered  by  the 
ooort  that  this  cause  has  abated.  Therefore,  it 
is  ordered  and  adjudged  by  the  court  that  Uie 
writ  of  error  in  this  cause  be,  and  the  same  is 
hcfrty,  dismissed. 

AiBBBW  J.  Cbofsbt*.  THBCommroFGAeB. 

n^o.  696.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Distriot  of  Nebraska. 

Mr.  J.  M.  WootiBorth,  for  the  plaintiff  in  er- 
ror. Jfeisrv.  Charlei  F,  Maiuierton  and  Robert 
8,  Bibb,  for  defendant  in  error. 

Maif  IS,  1889.  Dismissed,  per  stipulation, 
00  motion  of  Mr.  WiUiam  A.  McElenTuy,  in 
bshslf  of  counseL 


]LM.GBBKMe.RT.HATB8tf<a^    [No.  703.1 
In  Error  to  thfrSupreme  Court  of  thie  State  of 

CtHfomia. 
iff.  W.  J.  Johntian,  for  plaintiff  in  error. 

Mmn.  G.  WOof  WOii  and  Walter  VanDyke, 

for  defendants  in  error. 
Mairth  6,  1889.    Dismissed    with  costs,  on 

OMMion  of  JGr.  W.  J.  Johruton,  for  plaintiff  in 

error.  — ^— — 

Chmb.  Bomf  9.  D.  W.  McLakb.    [No.  781.1 
lo  Error  to  the  Siq>reme  Courtof  the  State  of 
lows. 

Mr,  P.  EmntSmfth,  for  plaintiff  in  error. 
Mmn,  W.  E,  Blake  and  8,  W.  Packard,  for 
defendant  in  error. 

Apratt,  1889.  Dismissed  with  costs,  pur- 
ioant  to  authority  of  counsel  for  plaintiff  in 
error,  on  motion  of  i£r.  WiUiam  A.  McEmney^ 
in  bdialf  of  counsel. 


Tire  Ambbioak  Diaxohd  Rock  BoBmo  Com- 

PABT  e.  Chablbs  Shbldob  et  ok 

[No.  741.] 


Sahb  0.  Thb  Rutlabd  Mabbt.b  Compant 

[No.  742.] 
8amb  0.  EoeoN  P.  GxLsoir  et  oL    [No.  867.] 
Samb  0.  Thb  Sdthbblaiid  FauiB  Mabbt^b 

COMPABT.     [No.  958.] 
Samb  e.  Cablob  Shbbman  et  al.    [No.  959. 
Samb  e.  Bli  J.  Hawlbt  et  al.     No.  960.' 
Samb  e.  Wtmab  Flibt  et  ak       "No.  961. 
Samb  e.  William  W.  Ebllbt.     No.  962. 
Samb  e.  JoaiAn  B.  Hollistbb.     'No.  968. 
Samb  e.  J.  K.  Fbbbdlbt  et  al.    mo.  964.^ 
Samb  «.  Thb  Columbian  Mablb  u<»cpabt' 

[No.  965J 
Samb  e.  Thb  Cuttbr  MabbTjB  Company. 

[No.  966.1 

Appeals  tmm  the  Circuit  Ooort  of  the  United 
States  for  the  District  of  Vermont 

Mr.  E.  G.  Thampeon^  Ua  appellant    Mr. 
E.  T.  Biee,  for  appellees. 

Becember  to,  1888.     Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 


Thb  Continbntal  Lifb  Insubancb  Compa- 

irr  ov  Habtfobd,  Connbcticut,  v,  Ann 

Eliza  Rhoadb,  Admrx.,  etc    [No.  758.] 

In  Brror  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Pennsylvania. 

Mr.  Bamuet  0.  Perkine  for  the  pld^tiff  in 

error.    Mr.  B.  T.  Comwdl  for  the  defendant 

in  error. 

October  tS.  1888.  Dismissed  as  per  stipula- 
tion, on  motion  of  Mr.  J.  E.  MoCammon,  in 
behalf  of  counsel  for  the  plahitiff  in  error. 

Bluah  Rookb  et  al.,  etc.,  e.  H.  D.  Shbbws- 
bubt  et  aL    |r^o.  761.1 

Appeal  from  the  District  Court  or  the  United 
States  for  the  District  of  West  Yirginia. 

Mr.  W.  P.  Hubbard  for  appellants.  Mr.  B. 
B,  Enight  for  appellees. 

Aprtl  Bt,  1889.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  WUUam  A^  Mo^ 
Einney  in  behalf  of  counseL 

Clabbncb  H.  Ybnnbb  e.  Thb  Atohibon, 

ToPEKA  AND  Santa  Fb  Railboad  Com* 
PANT  tff  aX.    [No.  788.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  W.  A.  rZiidtfrwood  for  appellant  Meeere. 
George  B.  Peek  and  digoumey  Butler  for  ap- 
pellees. 

January?.  1889.  Dismissed  per  stipulation, 
on  motion  of  Mr.  Bigoumey  Butler,  of  counsel 
for  the  appellees. 

Thb  CmoAOO,  Mtlwaubbb  8t  St.  Paul  Rail- 
•  WAT  Compant  etal  t.  Dbnnis  Loubdbn. 

rao.  852.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  Ediein  Walker  for  plaintiffs  in  error. 
No  counsel  entered  for  defendant  in  error. 

Januarw  8, 1889,  Dismissed  with  costs,  on 
motion  of  Mr,  Edwin  WaUoer  of  counsel  for 
plaintiffs  in  error. 

Thb    Westbbn   Ant  Linb  Constbuotion 
Compant  e.  William  A.  MoQillib  et  al. 

[No.  904.] 
InError  to  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Illinois. 


SUFBEliS  COXTBT  OF  THB  UhITBD  STATB8. 


Oct.  Tkrm, 


Mr,  Edwin  Walker  for  plaintiff  in  error. 
M,  John  8,  Cooper  for  defendants  in  error. 

Januarys,  1889,  Dismissed  per  stipula- 
tion, each  party  to  pay  its  own  costs  in  this 
eonrt,  on  motion  of  lir,  Edwin  Walker,  of 
counsel  for  the  plaintiff  in  error. 

Thb  LounriLLB  Orrr  Railway  Coupaky  v, 

Thb  C^tral  Pasbenoeb  Railboad  Com- 

PANT.    [No.  906.1 

Appeal  nrom  the  Circuit  Oourt  of  the  United 
States  for  the  District  of  Kentucky. 

Mr,  Alexander  Pope  Humphrey  for  the  appel- 
lant   Mr,  John  Maeon  Broton  for  the  appellee. 

April  2t,  1889,  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr,  John  Maeon 
Brown,  for  the  appellee. 

Jahbb  W.  Rodosbs  «.  Thb  8kvib«th  Nation- 
al Baivk  of  Philadbij»hia^  a/.  (No.  980.1 
Appeal  from  the  Circuit  Oourt  of  the  United 

States  for  the  Western  District  of  Virginia. 
Mr,  J,  Randolph  Tucker  for  appellant    no 

counsel  appearing  for  wpipelleeB. 
January  31,  £889,     DLsmissed    with  costs, 

on  motion  of  Mr.  J,  BandoKph  Tuektr,  fa*  the 

appellant. 

GaoBGB  B.  Lnr  «.  Thb  Oommonwxalth  of 
Pbnnstlvania.    [No.  984.1 

In  Brror  to  the  Supreme  Oourt  or  the  State 
of  Pennsylyania. 

Mr,  W.  P,  Potter  for  plaintiff  in  error.  Mr, 
W,  D,  Porter  for  def ^nc[ant  in  error. 

December  10, 1888.  The  death  of  George  B. 
List,  the  plaintiff  in  error  in  this  cause,  haying 
been  sufgested  in  a  communication  from  coun- 
sd  for  ddendant  in  error  to  the  clerk,  and  it 
appearing  to  the  court  that  this  is  a  criminal 
case,  it  fi  considered  by  the  court  that  this 
cause  has  abated. 

Therefore  it  is  ordered  and  adjudged  by  the 
oourt  that  the  writ  of  error  in  this  cause  be, 
and  the  same  is  hereby,  dismissed. 


JcxHH  A.  Smith  «.  M.  D.  Dbwibb.  [No.  1068.] 
In  Error  to  the  Supreme  Oourt  of  the  State 

Mr,  Oecar  Fbu$t  for  the  plaintiff  in  error. 
Meetre,  A.\T.  Brittonand  A.  B.  Browne  tor  de- 
fendant in  error. 

March  18, 1889.  Dismissed  with  costs,  on 
motion  of  Mr.  A.  B.  Browns,  for  the  defendant 
In  error,  as  per  atipulatioii. 


Thb  Baltdiobb  and  Potomac  Railboad 

Company  v.  Chablbb  R  L.  Obown. 

[No.  1166.] 

Samb  9,  Hbnbt  M.  B^nioht.    [No.  1167  J 

Samb  9,  Chablbs  C.  Andbbson.   [No.  11(w.] 

SAMi  t.  Mabt  H.  Rowland.    [No.  1169J 

Samb  v,  Buzabbth  Stbobbbl.     [No.  1170.] 

Samb  e.  William  Nbitzt.    [No.  1171.] 

Samb  t.  Sabah  C.  Richards.    [Na  1172.1 

In  Error  to  the  Supreme  Court  of  the  District 

of  Columbia. 

Mr.  Enoch  Totten  for  the  plaintiifsin  error. 
Meeere,  Samuel  Maddoot  and  8,  8,  EenUe  for 
defendants  in  error. 

April  17, 1889.  Dismissed  for  the  want  of 
jurisdiction  on  the  authority  of  the  decision  of 
this  court  in  the  case  of  The  Baltimore  and  A- 

822 


tomae  Railroad  Company  r,  Hopkine,  No.  1178, 
on  the  docket  for  the  present  term,  on  moiioD 
of  Mr,  8.  8.  BenkU,  of  counsel  for  the  defend- 
ants in  error,  as  per  stipulation. 


Thb  Balttmobb  and  Potomao  Railboad 
Company  v,  Lindbn   Emvr   and  Jamb» 
LowNDBS,  Administrators,  eta    [No.  1174.) 
Appeal  from  the  Supreme  Oourt  of  the  Dis- 
trict of  Columbia. 

Mr.  Enoch  Totten,  for  appellant  Mr,  Lin- 
den, Eent^  for  appellees. 

April  1,1889.  Dismissed  per  stipulation,  on 
motion  of  Mr.  William  A.  M&Eenney^  in  behalf 
of  counsel  for  appellant 


Waltbb  B.  Bbooxs  e.  Adolph  Ahbbn8»  Sot- 
yiying  Partner,  etc.    [No.  1200.] 

In  Error  to  the  Oourt  of  Appeals  of  the  State 
of  Maryland. 

Mr.  Skipwith  Wilmer,  for  plaintlif  in  error. 
No  counsel  entered  for  defendant  in  error. 

November  tS,  1888,  Dismissed  with  coats, 
on  motion  of  Mr.  Frank  P.  Clark,  in  behalf  of 
counsel  for  plaintiff  in  error. 


F.  A.  Wildb  9.  Daytd  BntOHjnt  d  eiL 
[No.  1864.] 

In  Error  to  the  Circuit  Oourt  of  the  United 
SUtes  for  the  District  of  Colorado. 

Meetre,  B,  M,  Hughee  and  Joeeph  W.  Ta^flor, 
for  the  plaintiff  in  error.  Meeere.  J,  PL 
MeOowan  and  Charlee  B,  OaH  for  defendants 
In  error. 

May  IS,  1889,  Dismissed  per  stipulation^ 
on  motion  of  Mr,  WUUam  A.  MeSenney,  in 
behalf  of  counsel 


Hanson  B.  Lbwis  and  0.  S.  L.  Lbach,  At 

signees,  etc  v,  Chestbb  W.  Wittbbs,  Re- 

cdyer,  etc.    [No.  1865.] 

Appeal  from  the  Circuit  Court  of  tlie  United 
States  for  the  District  of  Yermoot 

Mr.  A,  O,  8afford,  for  the  appellants.  Mr„ 
Albert  P,  Croee,  for  the  appeUee. 

May  IS,  1889,  Dismissed  per  stipulation^ 
on  motion  of  Mr.  William  A,  McJunney,  in 
behalf  of  counsel 


R  T.  Wilson  etal,.  Partners  as  R.  T.  Wilson 

AND  Company,  e.  B.  L.  Hardino  et  al, 

[No.  1892.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Meeere.  Charlee  A.  Clark  vodN,  M,  Hubbard, 
for  plaintiffs  in  error.  Mr,  B,  F,  Ea/ufmom^ 
ioT  aefendants  in  error. 

January  7,  1889.  Dismissed  per  stipula- 
tion, on  motion  of  Mr,  William  A,  McKenneyp 
in  behalf  of  counsel 


HOBACB  BOUGHTON  Ct  ol.  9.   ThB  ChABTBB 

Oax  Lifb  Insubanok  CoMFAMrdoL 
[No.  1414.] 
Appeal  from  the  Supreme  Court  of  the  Dla^ 
trict  of  Columbia. 

October  3^,  1888.    Docketed  and  dismiMed 
with  costs,  on  motion  ci  Mr.  8.  E,  Band,  fa 
appellees. 
No  one  opposing. 

ltlU.8. 


IMl 


Memoranda  Casbil 


Qmn  9,  Tex  South  Cotinoton  and 

Cmcnmkm  Stbxbt  Railway  Company. 
[Na  1429J 

Ib  Bnor  to  the  Olrcait  Court  of  the  United 
Stitei  far  the  Soothern  District  of  Ohio. 

Mr,  Oeorge  Eoadk^fxa  plaintiff  in  error.  No 
counsel  entend  for  defendant  in  error. 

Jfarelb  JS9,  1109.  DismiBsed  with  costs,  on 
iBOtioD  of  Mr  €ho>rg*  BoaOUySxxt  the  plaintiff 
in 


AuBST  J.  Smith  «<  o^  e.  Jamib  W.  Mnj«BB 
^ak    HNTo.  14S6]   * 

Appeal  from  the  Cucoit  Coort  of  the  United 
States  f <v  the  District  of  Rhode  Idand. 

Nooemlm  9, 1888.  Docketed  and  dismissed 
with  costs  on  motion  of  Mr,  FSXhmon  BeaU^  of 
oooBsel  for  appellees. 

No  one  opposing. 

Maxia  B.  Batohexbbb  e.  Johh  Bbickbll. 

In  &ror  to  the  bnpceme  Court  of  the  State  of 
Oalifomia. 

SmtmOier  19, 1888.  Docketed  and  dismissed 
vtth  costs  on  motion  of  ifr. /ofiMt  ZMtfulM.  for 
defendant  in  error. 

No  c^ppositicm. 


Adolph  £.  Ro^Indiridually  and  as  Admr., 
etc,  ft.  ADOLFHXLBosiBsral.    mo.l447.] 

Appesl  from  the  Oircnit  Court  oc  the  United 
Sisttt  for  the  Eastern  District  of  PemOTlyania. 

Deogmhm'S,  1888.  Docketed  and  dismissed 
vith  oosts,on  motion  of  Jfr.  /.  HMtif  Ashtan, 
of  ooonsd  for  the  appellees. 

No  one  of^wsing. 

SimiH  Althba  Hill  e.  William  Shasoh. 

[No.  1462J 

Appesl  from  the  Circuit  Court  of  the  United 
Blstes  for  the  Northern  District  of  California. 

Ikember  14, 1888.  Docketed  and  dismissed 
^ith  cost^on  motion  of  Mr.  Henry  B.  Davi$, 
of  eoDDsd  for  appellee. 

No  one  opponng. 

I.  D.  Pacsiti  9.  Jacob  Fbey,  Marshal  of  the 
Om  CouBT  OF  BAi/mcoBB.    [Na  1464.] 

^  Appeal  from  the  Circuit  Court  of  the  United 

Btttei  for  the  District  of  Maryland. 
Mr.  Mn  H,  Handy,  for  appellant    No 

ooQfesd  entered  for  appdiee. 
UmA  28,  1889,    Dismissed  with  oosU.  on 

notfoD  of  Mr.  Qwrg$  BbadUy  in  bdudf  of 

QOQBsd  f or  the  sppeUaat 


Gbobgb  R.  Fabmbb,  Assignee,  eto.,  e.  Wal- 
TBB  H.  Cobban.    [No.  1486.1 

In  error  to  the  Supreme  Court  of  ine  Teiii- 
toiy  of  Dakota. 

Jauua/ry  14, 1889.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  8.  &  BurdeU,  for 
defendant  In  error. 

No  one  opposing. 

Hollon  Pabxeb  e.  Blizabbth  Dbnnt,  as 

Executrix  of  the  Last  WVl  of  Timotht  P. 

Dbnny,  Deceased.    [No.  I486.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Washington. 

January  IS,  1889,  Docketed  and  dismissed 
with  coet^on  motion  of  Mr.  Jame$  K  Hfffteker, 
Jr.,  ioi  the  appellee. 

No  one  opposing. 

Yhlasoo  J.  Cask  e.  Allan  C.  MoAbthub 
€ial.    ft^o.  1528.] 

Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Ohio. 

March  21,  1889.  Docketed  and  dismissed 
with  costs^on  motion  of  itf^.  Lawr0nc$  MaawMl, 
Jr.,  for  the  appellees. 

No  one  opposing. 

Jbku  Gbat  e.  Allan  C.  MoAbthub  si  «f » 

[No.  1S80J 

Appeal  from  the  (%!cuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

March  21,  1889.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  Lawrence  Maty 
vM.Jr.  forappeUees. 

No  one  oppoong. 


OeoAB  Hugo    Wbbbbb  «.   Thb  Oommon- 
wbalth  ov  Pbnnbyltania.    [No.  1584.] 
In  error  to  the  Supreme  Court  of  the  State 

of  Pennsylvania. 
March  M8,  1889,    Docketed  and  dismissed 

with  costs*  on  motion  of  Mr.  Ocorgc  8,  Oraham, 

for  the  defendant  in  error. 
No  one  opposing. 


Chablbb  H.  Pbbsoott  ct  al.  v.  John  M.  A]>> 

amb.    [No.  1554.1 

In  Error  to  the  Chxmit  Court  of  the  United 
States  for  the  Westen  District  of  Pennsyl- 
Tania. 

April  22,  1889.  Docketed  and  dismissed 
with  costB,on  motion  of  Mr.  WiUiam  A.  Mc- 
Kenney,  for  the  defendant  in  enor. 

Ho  one  c^^odng. 


DISMISSED  IN  VACATION 


FUBSUAIIT  TO 


Bsrwanr  thb  woiaxs  ADjovmattMasT  ax 


OCTOBER    TERM,    1887, 


oo: 


ov 


OCTOBER  TERM,   1888. 


/.  W.  Ambrobb  d  al.  V,  Thb  Boabd  of  Cou-  ' 
lossioirEBS  OF  Pilots.    [No.  78.] 

In  Brror  to  the  Sapreme  Court  of  the  State 
of  New  York. 

Mean,  CoUiMcrrii  and  Miehad  K  Cofrdoto, 
for  plaiDtiifo  in  error.  Mr.  Wiliiam  Alien  BuU 
ler,  for  defendant  In  error. 

Majf  19,  1888. 

Thb  Union  Paczfio  Railway  Ck>ifFABT  «. 
Alyin  D.  BowBBfl.    [No.  IM.]. 

In  Brror  to  the  Sapreme  Court  of  the  Terri- 
tonrof  Utah. 

iff.  John  F.  Dittan,  for  plaintiff  in  error. 
JfMtri.  Arthur  Brown,  J.  O,  Sutherland  and 
J.  B.  MoBride,  for  defendant  in  error. 

August  10, 1888. 

Bllbn  D.  Riohabdbon  e.  Maubicb  \  Bbb»- 
BAHAN  et  al.    [No.  102.1 

Appeal  from  the  Circuit  Court  or  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  WUUam  A.  Madeod,  for  appellant  Mr. 
Ohariee  Allen  Taber,  for  appellees. 

September  17, 1888. 

Jambs  McHknby  e.  Thb  Nbw  York,  Lakb 
Bbib  abd  Wbstebb  Railroad  Comfant. 

[No.  170.] 
In  Error  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Southern  District  of  New  York. 
Mr.  BenryArden,  for  plaintiff  in  error.  Mr. 
William  G.  Choate,  for  defendant  in  error. 
June  19, 1888. 


J.  Fbbdbrick  Shebdbr  e.  Jambs  Shabbok. 

[No.  218.1 
Appeal  from  the  Circuit  Court  of  the  United 
[447]     States  for  the  Eastern  District  of  Pennsyl- 
Tania. 

Meeere,  &  S.  BoUingeteorth  and  Samuel  W. 
Fmniypaeker^  for  appellant    Mr.  Efmry  R. 
Bcbnundt.  for  appellee. 
September  17, 1888. 


J.  Frbdbriok  Shbedbr  «.  Jambs  Shabbob. 

[No.  219J 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Eastern  District  of  PennsylTania. 

Meeere.  S  S.  BoUingeteorth  and  Samuel  W. 
Fennypaeker,  for  appellant  Mr.  Benrjf  B. 
Bdmunde,  for  appellee. 

September  27,  1888. 
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Gborgb  Gibsob  s.  Thb  Mill  Cbbbk  I>i»> 

TILLfBG  COMPABT.     [Nq.  241.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Y iiginia. 

Mr.  Legh  B.  Page,  for  i^ypellant  Mr.  JnA 
A.  Coke,  for  appellee. 

September  IL  1888. 

See  Book  80,  p.  1068. 


Thb  Buluob,  Bbok  abd  Ohampiob  Miv- 

IBO  COMPABT  9.  ThB  BuBBKA  HiLL  MiB- 

IBO  CoMPABT  et  oL    [No.  461.] 

Appeal  from  the  Supreme  Court  of  the  Ter 
ritorf  of  Utah. 

JKr.  Arthur  Brown,  for  appellant  Hh 
Moeee  Kirkpatriek,  for  appellees. 

September  99,  1888. 


U.  S.  «9  fwt.  Columbus  Drbw  etei.^ 
Mabib  a.  Yalbbtibb  et  aL    [No.  467.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Florida. 
Mr.  Attomei^Oeneral,  for  ^>pellanta.    26*. 

B.  Biebee,  for  appeUeesL 
June  14^1888. 


M.  K.  Lbwib  e.  N.  C.  Clabk.    [No.  600.] 
Appeal  from  the  Circuit  Court  of  the  United 

SUtes  for  the  District  of  Nebraska. 
Mr.  J.  M.  Woolworth.  for  appellant  ifsifrs. 

Nathan  S.  Barwood  ana  John  H.  Amee,  for  ap- 

peUee. 
June  S,  1888. 

Thb  Ubiob  Paoifio  Railway  Compabt  il 
Addison  J.  Lakb.    [No.  668.] 

In  Error  to  the  Circuit  Court  of  the  United 
SUtes  for  the  District  of  Colorado. 

Mr.  John  F.  Dillon,  for  plalntifl  in  erroc; 
Mr.  W.  S.  Decker,  fcft  defenduit  in  error. 

August  10, 1888. 


Dated  N.  Millbr  e.  Lbwis  Colb. 
[No.  74a] 
In  Brror  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr.  OeoryeB,  iVifeA^.forolaintiff  in  error. 
Mr.  J.  M,  Woolworth,  for  defendant  in  enor. 
Auguei  10,  1888. 

Ill  U.S. 


NOTE. 


Krtrm  AanoUtloB  hm  following  ia  MTAiig«d  fai  tli«  oH«r  of  tho  qmm  ta  tbo 
reporter's  volume  which  precede  it.    At  the  upper  outaide  eomer  o!  the  pftft  It 
the  Tolone  and  peffee  of  the  eases  to  which  the  Annotation  refers.    After  the  oAeial 
'•  volume  and  page  in  the  heading  of  eaeh  case  is  given  hook  and  page  of  the 
edition,  the  abbreviation  !•  being  used  for  Lawyers  Kdition,  or  Law,  Kd.  for  brsv- 
itf,  ae  it  ts  throughout  in  the  duplicate  citations  of  eases  from  the  Supreme  Coori* 


ABBREVIATIONS. 

^  C.  app>n'!ed  to  a  eiUtlfm  from  the  regular  reporte  of  the  T7.  fl.  Circuit  and  DU- 
CoQrte  refers  to  the  series  of  reprinU  called  the  Federal  (  sktu-n  and  friv**«.  m  Ite 
4o  aad  reoommend,  the  number  of  the  case  in  that  «<>rirs. 

is  nscd  when  the  case  ii  contained  in  th#  h^Hm  of  F^drrat  f*s»*ii  bat  u 

n  the  regular  series  of  U.  S.     Circuit  and  Hi-trict  Court  R^|K/Tf».  and  the 

ia  to  the  volume  and  page  of  FH.  Caj.,  not  in  th<*  number  of 


i 


■r  Fo^  B«vw  refers  to  t^ie  well  known  scrirs  FrrlcraJ  H^porttr,  containing  re- 
t*»  Ctrcnit  and  District  Court  derUi^ns  since  }^'0. 

L  A.  will  ha  rsadiiy  reoognittd  as   the  abbr*:\jstioB   for  the  Lawyers  Reporte 
-— f   pnrticnlar  attenticn  should  be  gi^t'n  to  thme  citar.on*.  as  in  a  large 
«  «f  caeca  the  dting  case  will  he  fo ind  arer^mpaniH  bj  a  n'U  on  it4  (/rindpal 
.-jsHv  exbaustive  of  the  anthorilH^  tber<*on. 

and  Am.  St.  Rep.  « ill  be  rcad»W  f-'f^r.  /*^  as  tf.^  ^'ji/revia- 
trinity   of   »*'•  "ted   esf*    r^p</rt».    7   •■    Amrri'^B    h-riBtam^. 
nad  American  State  Ib-pf  n*. 
«  <r^.a  State  tUfoft*  "Fm.  St..  The  N#-«  .'t-^-t  I>aw  P*:<rrU  (9,  I.  L.;  a«d 
H,  J.  E^     me  dij-t  •  *".i:*' *d  by  t'^  r.iMB*--r  of  %'•*■  »'f*»    "  i   by 
*:tW  the  XonL  »r4  5?o«th  Carolina  R#-por*«.  La»  a:  i  K.     ty, 
«|  the  r«portcr  wl^r^  the  reporte  are  so  t.tl«4  acd  tt  ^w 


gfrvB  te  t>*  Vaf'.'.il  Reporter  8t»t*iB  v%#re  *■»•*•  t*^*  t 
^}»t*T,  A    -^  of  'a-iea  not,  at  !*■*  4^«  'xf  t'-  :-♦-;* 
^'•T  r*'vrtcd.    r^  asBaj  ahhreriatMaa  arr  ^c^f    as  f«    ^«s; 
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CXXXI  UNITED  STATES. 


181  U.  &  1-20.  83  L.  90,  UNITED  STATES  T.  JONB8. 

Cotirtt.— Act  of  1887,  allowing  suits  against  United  States,  does 
net  Include  enlt  for  isfine  of  land  patent,  j^  1& 

Approved  In  Hill  t.  United  States,  149  U.  8.  598;  87  L.  884,  18 
S.  Ct  1018,  holding  act  of  1887  gave  Circuit  and  District  Oonrt^ 
jurisdiction  concurrently  with  Oourt  of  Claims,  orer  suits  for  dam- 
ages in  cases  not  in  tort;  Last  Chance  Min.  Co.  t.  Tyler  Mln.  Co^ 
157  U.  S.  694,  89  L.  864,  15  S.  Ct  737,  Perego  T.  Dodge,  168  U.  %. 
168,  41  L.  118,  16  S.  Ct  975,  and  M*DougaU  t.  Hajm,  48  FM.  818i 
tfl  holding  courts  cannot  pass  upon  title  as  between  gvremmeiii 
and  claimant  under  local  laws;  Corporation,  ete^  oC  NesQuaUy  t. 
Gibbon,  44  Fed.  322,  holding  disputed  claim  of  right  to  kSTe  ces- 
rejance  from  government  cannot  be  litigated;  Scranton  t.  Wbeeler, 
67  Fed.  808,  16  U.  S.  App.  152,  Circuit  Court  has  jurisdiction  of 
ejectment  against  government's  agent  In  charge  of  public  lmproT»- 
ment  but  judgment  will  not  estop  United  States;  La  Chapelle  v. 
Bubb,  69  Fed.  482,  denying  jurisdiction  to  pass  on  title,  where 
United  States  would  be  necessary  party;  Brown  v.  United  States, 
81  Fed.  57,  government,  taking  possession  of  submerged  land,  must 
compensate  owner;  Walker  v.  Daly,  80  Wis.  227,  49  N.  W.  813,  hold- 
ing true  owners,  seeking  recovery  from  patentees,  who  obtained 
patent  by  fraud,  have  no  remedy  at  law;  United  states  v.  Great- 
house,  166  U.  S.  604,  41  L.  1131,  17  S.  Ct  703,  Harmon  T.  United 
States,  48  Fed.  565,  and  United  States  v.  Barber,  74  Fed.  489,  41 
U.  S.  App.  424,  arguendo;  United  States  v.  Harmon,  147  U.  S.  276, 
87  L.  167,  13  S.  Ct  331,  generally. 

Distinguished  in  Belknap  v.  Schlld,  161  U.  8.  17,  40  L  601,  16  S. 
Ct.  445,  United  States  may.  be  sued  by  patentee  for  use  of  Inven- 
tion, under  contract;  Emmons  v.  United  States,  42  Fed.  27,  holding 
action  maintainable  against  government  to  recover  purchase  price 
paid  on  void  entries  of  public  lands;  Emmons  v.  United  States,  48 
Fed.  46,  holding  assignee  of  claim  against  United  States  may  sue 
In  own  name. 

131  U.  S.  21,  88  L.  93,  UNITED  STATES  v.  DREW. 
Adjudged  In  conformity  with  United  States  v.  Jones,  supra,  q.  ▼• 

181  U.  &  22-80,  88  L.  UO,  KENNON  v.  GILMER. 

CSourts.— Territorial  statutes  cannot  enlarge  Supreme  Oeorfa 
appellate  Jurisdiction,  p.  24. 

T70 


m  Notes  OB  U.  6.  Eepoitik  ISA  V.tk 

CoQxtB.— Chazif%  of  Tcniie  In  territorial  court,  li  dlscretloBM7r 
Bot  rerlewable  Im  Supreme  Court  on  error,  p.  24. 

AM>foved  in  Boeech  t.  GraiT,  188  U.  8.  690,  88  L.  788,  10  8.  Ot 
878,  and  Boodholdera,  ctc^  B.  &.  t.  Toledo,  et<^,  &.  R^  62  Ped.  16% 
18 IL  8.  Ai^  479,  holding  order  granting  or  refusing  rehearing,  net 
mwWfwJbkt^  Texas,  etc.  By.  t.  Nel8<m,  50  Fed.  816,  2  U.  8.  App.  213^ 
teWBg  continuance  because  of  absence  of  material  witness,  dlscre- 
tisiiary  with  CRrcult  CSourt,  irrespectlTe  of  State  practice;  Caper 
Fear  Tewing,  ete^  Co.  t.  Pearsall,  90  Fed.  487,  61  U.  S.  App.  526. 
bokUttg  opening  ef  default  in  admiralty,  discretionary  with  triar 
court. 

SrlAsnoe  of  stage  horses'  subsequent  mlsbehaTlor,  is  admissible- 
t»  show  dlqM>sitlon«  In  suit  for  Injuries,  p.  25. 

AppcoTed  In  Town  of  Dover  y.  Winchester,  70  Vt.  420,  41  Aa  44«r 
holding  conduct  of  dogs  on  other  occasions,  admissible  to  prere 
chsracter  and  habits. 

Damages.— Jury  may  consider  necessarily  resulting  bodily  and 
mmtal  suffering,  In  assessing  damages  for  injury,  p.  26. 

ApproTed  In  District  of  Columbia  v.  Woodbury,  136  U.  S.  469,  8i 
L.  476, 10  &  Ct  908,  holding  evidence  that  injury  prevented  scientist 
from  contributing  to  scientific  publicatious,  admissible;  Southern 
fizp.  Co.  V.  Flatten,  98  Fed.  940,  reaffirming  rule. 

Distinguished  in  Tyler  v.  Western  Union  TeL  Co.,  54  Fed.  686, 
holding  mental  suffering,  and  consequent  injury  to  health,  no  cause 
of  sction  In  Virginia;  Western  Union  TeL  Co.  v.  Wood,  57  Fed, 
478,  18  U.  8.  App.  817,  and  Butner  v.  Western  Union  TeL  Co.,  2 
OkL  242,  87  Pac  1089,  denying  damages  for  mental  anguish,  causedi 
bj  failure  to  deliver  telegram;  International,  etc,  Tel.  Co.  v.  8aun» 
ders,  82  ria.  440,  14  So.  149,  holding  cost  of  message  limit  of  re- 
covery, where  non-delivery  of  telegram  caused  mental  suffering;, 
Davis  V.  Western  Union  TeL  Co.,  46  W.  Va.  58,  82  S.  B.  1028,  hold; 
lag  mental  suffering,  unaccompanied  by  other  Injury,  cannot  sus-- 
ttln  action  for  damages. 

Kew  trial.—  Court  may,  where  verdict  excessive,  order  new  triaU 
■nless  plaintiff  elects  to  remit  excess,  p.  29. 

Approved  in  Preble  v.  Bates,  89  Fed.  757,  giving  plaintiff  altema^* 
tive  of  remission  of  verdict,  or  new  trial;  Cunningham  v.  Qulrlc, 
10  Mont  465,  26  Pac.  185,  and  Kennedy  v.  Oregon,  etc..  By.,  18 
Utah,  330,  54  Pac.  989,  holding   exaction  of  remission  of  part  of 
verdict  as  condition  of  refusing  defendant  new  trial,  discretionary. 

Appellate  eourt  should  not  reduce  excessive  verdict,  but  order 
new  triaL  or  let  plaintiff  elect  to  remit  excess,  p.  29. 

Approved  in  Washington,  etc.,  B.  B.  v.  Harmon,  147  U.  8.  590^ 
87  L.  292,  18  8.  Ct  563,  ordering  affirmance  upon  remission  of 
interest  otherwise  reversal;  Smith  v.  Pittsbur;^  etc^  By.,  90  Fed. 
787,  holding  verdict  should  be  set  aside,  only  when  so  excessive  as 
to  ibock  sense  of  justice  of  appellate  court;  Hamilton  t«  Great 
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ISl  U.  8.31-«  VMm  on  U.  &  Bepotii.  m 

Falls,  etc^  Rj^  17  Mont  353.  48  Pac.  714,  orderliif  new  Mai,  nlMa 
plaintiff  slionld  consent  to  reduce  rerdict;  Holmes  t.  Jones,  121  N. 
T.  467,  24  N.  B.  702,  holding  General  Term  may.  order  reversal 
anless  plaintiff  stipulate  to  reduce  rerdict;  Smith  v.  Times  Pub.  Oo^ 
178  Pa.  St  612,  36  Atl.  810,  86  L.  R.  A.  885,  redudnf  Tsrdlct  as 
ezcesslTS^  SBd  ordering  renire  de  noTo;  Koenigsberger  y.  Btchmood, 
etc.,  Min.  Co.,  168  V.  8.  62,  89  L.  893,  16  S.  Ot  756.  generally. 

▲ppeaL— Where  record  differentiates  parts  of  i^intiff's  daim, 
eoort  may  affirm  upon  remission  of  excesslTe  part,  p.  29. 

ApproTed  in  Koenigsberger  t.  Richmond,  etc.,  Min.  Co.,  168  U.  8. 
53,  39  L.  888,  16  a  Ct  756,  where  bill  of  exceptions  showed  daim 
te  be  distinguishable. 

MisceUaneous.—  Lake  Shore,  etc^  Ry.  t.  Prentice,  147  V.  S.  Ill, 
8T  L.  102,  18  a.  Ct  264,  holding  corporations  Uable  for  agent's 
torts. 

181  U.  8.  81-86.  88  L.  61.  ALLMAN  T.  UNITBD  STATES. 

Fost-ofOiOe.— By  act  of  1880.  postmaster-general  could  increase 
isompensation  only  fifty  per  cent  on  original  rate,  p.  34. 

Postmaster-general's  forfeiture^  for  failure  to  carry  mall  in  pva- 
scribed  time,  is  not  reyiewable  by  court  p.  86). 
Not  dted. 

181  U.  S.  86-89,  83  L.  93,  UNITED  STATES  T,  DAVIS. 

Supreme  Court  has  jurisdiction  of  District  Court  Judgment  against 
United  States,  regardless  of  amount  p.  89. 

ApproTed  in  Strong  t.  United  States,  40  Fed.  184,  186,  denying 
Circuit  Court  jurisdiction  orer  appeal  by  United  States  from  Dis- 
trict Court;  United  States  t.  Yukers,  60  Fed.  642,  28  U.  8.  App.  292, 
holding  United  States  may  appeal  from  any  adrerse  judgment; 
United  States  t.  Morgan,  64  Fed.  6,  27  U.  S.  App.  410,  bidding 
United  States  may  appeal  to  Circuit  Court  of  Appeals,  from  Circuit 
Court  judgment  in  suit  by  clerk  for  fees;  United  States  t.  Cou- 
dert  78  Fed.  607,  88  U.  6.  Ai^.  616,  upholding  jurisdiction  of  Cir- 
cuit Court  of  Appeals,  to  review,  on  error.  Circuit  Court  judgment 
against  United  States,  under  Tucker  act;  United  States  t.  Harris, 
76  Fed.  242,  46  U.  S.  App.  146,  and  United  States  v.  Ady.  76  Fed. 
860,  40  U.  S.  App.  312,  holding  judgment  of  Circuit  Court  in  suit 
^gminrn^  United  Ststos,  reviewable  in  Circuit  Court  of  Appeals;  John- 
son T.  Dnlted  States.  6  UUh,  404,  405,  40a  24  Pac.  256.  257,  67a 
hulfflnc  daim  of  United  States  commissioner  for  fees  against 
United  States,  may  be  sued  on  in  territorial  court  and  appeal  bad 
to  territorial  Supreme  Court.  Cited,  Incidentally,  in  United  States 
T.  Davis,  132  U.  &  886,  88  L.  391,  10  S.  Ct  105. 

181  U.  8.  40-60,  88  L.  94,  TERRY  v.  SHARON. 

AppeaL— Decree  of  revivor,  for  plaintiflTs  executor,  after  final 
decree  far  him,  is  final  and  appealable,  p.  46. 


m  Kotet  on  U.  8.  Reports.  181ir.S.«MM 


fai  Brmk  Blectrle  Ck>.  t.  Electric  Imp.  Go.,  SI  Fed.  Kl, 
T  U.  fi.  App.  206^  holding  order  overrallng  patentee's  motSoo  €or 
dismissal  from  suit  by  Ucoisee  for  infringement  appealable;  Mutual 
Reserve  Fvnd,  etc,  Assn.  t.  Smith,  109  HI.  268,  ei  Am.  St  Be». 
175  (see  48  K.  B.  210),  holding  Judgment  finally  settling  collaterml 
controTersy,  final.  CHted,  Incldentidly,  in  In  re  Neagle,  185  U.  8.  4S, 
M  L.  66^  10  S.  Ct  662,  reprinted  in  14  Sawy.  287;  Sharon  t.  ShaiOtt, 
79  OaL  687,  22  Pae.  46,  Incidentally,  In  further  proceedings  between 
partlesL 

IMstlngiitobed  tn  Mackaye  t.  Mallory,  79  Fed.  2,  45  U.  8.  App. 
741«  iM^dlng  order  entered  in  original  canse,  reTlTlng  snit  in  nama 
of  complainant's  administrator,  not  appealable. 

AppeaL— On  reviewing  such  decree  of  reyivor,  Supreme  Oourt 
win  not  pass  on  original  appealable  decree,  p.  48. 

ApproYed  in  Selders  v.  Boyle,  5  Kan.  App.  455,  49  Pac.  321, 
holding,  in  proceeding  to  reyiye  dormant  judgment  In  name  of 
•xecut<Mr,  defendant  cannot  attack  ralidity  thereof,  for  irregularity. 

Abatemgnt—  Order  making  executor  plaintiff,  after  final  decree, 
neither  grants  new  rights,  nor  changes  decree's  yalldity,  p.  48. 

.  Reaffirmed  in  Newcombe  t.  Murray*  77  Fed.  498. 

Oancellation  of  Instrmnents.—  Suit  for,  on  ground  of  forgery.  Is 
of  equity  jurisdiction,  p.  48. 

Ai>pellate  court,  reviewing  such  decree  of  revivor,  wHl  only  maka 
sure  lower  court  had  apparent  jurisdiction,  p.  49. 

181  V.  8.  60^^,  88  L.  97,  UNITED  STATES  v.  HALL. 

CoQxta*—  Oertiflcates  of  division,  presenting  the  whole  case  pleea^ 
■leal,  not  distinct  propositions,  Is  not  proper,  p.  52. 

Approved  in  United  States  v.  Lacher,  134  U.  fi.  632,  83  L.  1064, 
10  8.  Ct  628,  reaflirming  rule;  Maynard  v.  Hecht  151  U.  8.  827,  38 
L.  180,  14  8.  Ot  854,  holding  certificate  of  question  of  jurisdiction 
essential,  when  appeal  is  on  that  question  alone;  Waco  Water  Oo. 
V.  Waco,  86  Tex.  665,  26  S.  W.  945,  81  L.  R.  A.  398,  and  n.,  and 
Kelley,  etc..  Shoe  Co.  v.  Insurance  Co.,  87  Tex.  114,  26  8.  W.  1068^ 
reaffirming  rule  as  to  certificate  from  Court  of  Civil  Appeals. 

Perjury.— It  Is  essential  that  oath  be  before  officer  having  au- 
thority to  administer  it  p.  52. 

Apfttored  in  United  States  v.  Brewer,  139  U.  S.  286,  35  L.  193, 
U  6.  Ct  541,  reaffirming  rule;  United  States  v.  Bedgood,  49  Fed. 
66,  defining  perjury  as  false  oath  to  material  point,  administered  Igr 
one  having  legal  authority,  in  proceeding  valid  and  regular  in  law. 

Oath.—  Federal  laws  do  not  designate  any  qieclal  class  of  offlcets 
to  administer  oaths  required  thereby,  p.  58. 

Oath.—  No  Federal  law  authorizes  notaries  to  administer  oath  ts 
iepuly  United  States  survsy<MrB,  p.  68. 
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ApproTed  in  United  States  v.  Retily,  131  U.  S.  60,  33  L.  75,  9  a 
Ct  665,  case  on  all  fours;  United  States  t.  Manion,  44  Fed.  800. 
heading  no  Federal  law  authorizes  notaries  to  take  slBdaTltB  re- 
quired by.  land  department  rules. 

irotaries  are  not  authorised  by  any  general  Federal  laws  t»  ad- 
minister oaths,  p.  53. 

181  U..  S.  55-^58,  38  L.  88,  UNITBD  8TATBS  T.  PERRIN. 

Oourts.— There  is  no  general  right  of  appeal  to  Supreme  Oourt 
tai  criminal  cases,  p.  57. 

Cited  in  dissenting  opinion  in  fiparf  t.  United  States,  166  U.  S. 

176,  89  L.  887,  15  S.  Ot  821,  arguendo. 

Oourts.—  Questions  in  criminal  case  may  be  certified  to  Supreme 
Court,  but  not  whole  case,  p.  58. 

Approved  in  United  States  v.  Sanges,  144  U.  8.  319,  86  L.  4^  12 
S.  Ct  612,  holding  error  does  not  lie  on  behalf  of  United  States,  in 
criminal  case;  Maynard  y.  Hecht  151  U.  S.  327,  38  L.  180,  14  8. 
Ct.  354,  holding  certificate  of  question  of  jurisdiction  easentiaL 
where  appeal  is  on  that  question  alone;  Waco  Water  Oo.  v.  Waco, 
86  Tex.  665,  26  fi.  W.  945,  81  L.  B.  A.  398,  and  n.,  applying  rule  to 
certificate  of  dlvisicMi,  from  Court  of  Oiyil  Appeals.  Cited,  Inci- 
dentally«  in  In  re  Benson,  58  Fed.  972,  and  United  States  t.  Benson, 
70  Fed.  593,  44  U.  S.  App.  219,  in  further  proceedings  against  de- 
fendants. 

Miscellaneous.—  United  States  t.  Manion,  44  Fed.  800,  erroneously 
died. 

lil  U.  8.  58-60,  88  L.  76,  UNITBD  STATBS  T.  REILLY. 

Court  commissioners  are  noc  authorised  by  any  Federal  law  t» 
administer  oaths,  p.  60. 

Cited  in  United  States  t.  Manion,  44  Fed.  800,  holding  notaries 
not  authorized  to  take  aflldavits  required  by  land  department  rules. 

Miscellaneous.—  Waco  Water  Co.  v.  Waco,  86  Tex.  665,  26  8.  W. 
945,  81  L.  R.  A.  898,  and  n.,  as  to  certificate  of  division. 

131  U.  S.  60-65,  33  L.  87,  PALMER  y.  ARTHUR. 

Pleading.—  Inaccuracies  in  plalntifTs  petition  held  cured  by  rer- 
diet,  p.  64. 

Followed  in  Murphy  v.  Phelps,  12  Mont  588,  31  Pac  64. 

AppeaL—  Writ  of  error,  being  for  delay  only.  Judgment  alBrmed 
with  ten  per  cent,  damages,  p.  65. 

131  U.  d.  65-^  33  L.  86,  SPALDING  T.  MANA88B. 

Appeal.— Where  watrer  of  jury,  not  in  writing,  Supreme  Court 
can  examine  declaration  only,  not  rulings  below,  p.  66. 

Followed  in  United  States  t.  Arnold,  69  Fed.  990,  34  U   8.  App. 

177,  and  Duncan  t.  Atchison,  etc.,  R.  R.,  72  Fed.  811,  44  U.  8.. 
App.  427. 
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V.  8.  «-76,  83  L.  67,  ABBKDROTH  T.  YAM  DOLSBN. 
BuikTuptcy  adjudication  partakes  of  nature  of  both  jndgiMBt  In 
and  In  personam,  p.  71. 

Jsidgmeait  ef  Bankniptcy  Ck>iirts  as  to  tmnkrupf  s  estate  er  diapo- 
Is  binding  tisewliern,  p.  71. 

Judgment  In  bankruptcy  is  concluslre  as  to  debtor's  legal  statns, 
relations  of  creditors  to  bim  and  tbe  estate,  p.  71. 

Judgment  in  bankruptcy  is  not  binding  determination  of  status 
eC  one  not  a  party;  e.  gn  special  partner,  p.  71. 

Judgment  of  firm's  bankruptcy  does  not  estop  creditor  setting  up 
aucb  special  partner's  liability  tar  non-compliance  witb  act,  p.  72. 

Bankruptcy.—  Nor  is  such  special  partner  entitled  to  stay  of  pro- 
ceedings under  B.  8.,  f  5118,  until  discbarge,  p.  74. 

Bankruptcy  discbarge  of  two  partners  cannot  estop  creditor 
from  afterwards  enforcing  liability  of  tbird  special  partner,  p.  74. 

Not  cited. 

181  U.  8.  70-88,  88  L.  53,  DOUGLASS  v.  LEWIS. 

Deeds.— At  common  law,  warranty  was  im];^ied  only  from  word 
of  feoffment,  not  of  bargain  and  sale,  p.  82. 

Distinguisbed  in  Milol  y.  Reed,  11  Mont  570,  29  Pac.  844,  boldlng 
coTenant  of  warranty  sufficient  to  render  grantor  liable  for  taxes 
constituting  lien. 

Deeds.— CoTenants  are  construed  strongly  against  party  using 
tbem;  statutes  creating  covenants  are  strictly,  construed,  p.  85. 

Approved  in  Fidelity  Ins.,  etc.,  Go.  t.  Norfolk,  etc.,  B.  lU  90  Fed. 
177,  boldlng  proTision  tbat  corporation  mortgages  sball  not  exempt 
property  from  execution  on  judgments,  for  specified  torts,  strictly 
construable. 

Deeds.—  Warranty  covenant  in  deed  destrojrs  effect  of  statutory 
covenant  of  seisin,  p.  86. 

Deeds.-  Oovenant  of  warranty  is  broken  only  on  eviction;  of 
seisin,  or  rlgbt  to  convey,  by  any  defect  of  title,  p.  87. 

Approved  in  Dun  v.  Dietrich,  3  N.  Dak.  7,  58  N.  W.  82,  boldlng 
statutory  implied  covenants  against  Incumbrances,  restrained  as 
against  grantor,  by  express  limited  covenant. 

131  U.  S.  88-99,  83  L.  67,  FOWLB  v.  PARK. 

Contraot  is  not  In  restraint  of  trade,  If  public  welfare  not  in- 
volved, and  restraint  only  sufficient  for  party's  protection,  p.  97. 

Approved  in  Oliver  v.  Gilmore,  52  Fed.  565,  567,  boldlng  rule 
as  to  contracts  restraining  trade,  apply  alike  to  corporations  and 
Individuals;  United  States  v.  Trans-Missouri,  etc.,  Assn.,  58  Fed. 
67,  19  U.  a  App.  36,  24  L.  R.  A.  82,  boldlng  Trans-Mlssourl  Freight 
Association  not  an  Illegal  combination;  United  States  v.  Addyston, 


( 
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Bted  Go^  tt  Fed.  281,  54  U.  8.  App.  74^  hoMhif  pipe  tnwt  ea 
Illegal  eombiiiatlon  In  restraint  of  trade. 

DIstlngalshed  in  Bonsack  Mach.  Oo.  v.  Smftht  70  Fed.  887,  hoM- 
inf  principle  does  not  goTem  contracts  for  sale  oC  patented  artleles. 

Oontracts.—  Qnestion  of  restraint  of  trade  Is  whether,  imder  cir- 
cumstances, contract  is  unreasonable,  p.  97. 

ApproTed  in  United  6tates  t.  Trans-Missouri,  etc,  Assn.,  58  Fed. 
72,  10  U.  &  App.  36,  24  L.  R.  A.  84,  holding  test  at  Tslldlty  is  rea- 
sonableness of  restriction,  not  Its  existence.  Under  authority  of 
principal  case,  following  are  held  valid  agreements:  In  re  Greene. 
52  Fed.  118,  agreement  to  rebate  to  purchasers  buying  exclusirely 
from  company,  and  not  reselling  under  its  schedule;  United  States 
Ohemical  Oo.  t.  ProTident,  etc.,  CSo.,  64  Fed.  048,  lease  of  factory, 
containing  corenant  of  lessor,  not  to  engage  In  making  article  dur- 
ing term;  Anchor  Blectric  Co.  t.  Hawkes,  171  Mass.  106,  68  Am. 
8t  Rep.  407,  60  N.  B.  511,  41  L.  R.  A.  192,  corenant  not  to  engage 
in  business  for  five  years. 

Following  are  invalid :  Central  Transp.  Ca  v.  Pullman  Car  Oo^ 
189  U.  8.  58,  85  L.  66,  11  S.  Ot  486,  covenant  not  to  manufacture 
sleeping-cars;  Oliver  v.  Oilmore,  52  Fed.  569,  contract  to  shut  down 
factory  for  five  years;  United  States  v.  Addyston,  etc..  Steel  Co., 
85  Fed.  288,  54  U.  8.  App.  749,  contracts  operating  to  restrain 
soliciting  of  orders  in  one  State,  for  delivery  from  another;  Game^ 
well,  etc.,  TeL  Co.  v.  Crane,  160  Mass.  56,  89  Am.  6t.  Rep.  464,  85 
N.  B.  99,  22  L.  R.  A.  676,  and  n.,  stipulation  not  to  engage  In 
manufacture  or  sale  of  fire-alarms  for  ten  years. 

Oontract  disclosing  patent  medicine  recipe,  and  giving  exclusive 
territorial  rights,  is  not  In  restraint  of  trade,  p.  97. 

trusts.— One  disclosing  secret  patent  medicine  redpe,  can  claim 
relief  against  breach  of  trust  respecting  It,  p.  97. 

181  U.  S.  10O-128,  88  L.  60,  MUTUAL  AOCIDBNT  ASSOCIATION 
T.  BARRY. 
Oourts.— Judge's  personal   conduct  and   admtaiistration,   is  not 
practice  or  pleading  adopted  by  process  act  of  1872,  p.  120. 

Courts.— Process  act  of  1872  was  not  intended  to  trench  upon 
Judges*  customary  or  common-law  powers,  p.  120. 

Approved  in  Grimes  Dry-Goods  Co.  v.  Malcolm,  164  U.  S.  490,  41 
L.  527,  17  S.  Ct.  160,  holding  refusal  to  require  special  verdict,  no 
error. 

Courts.—  Circuit  Court  may  refuse  to  submit  special  verdict,  pro> 
vided  for  by  State  practice,  p.  120. 

Approved  in  Dwyer  v.  St  Louis,  etc.,  R.  Co.,  52  Fed.  89,  and 
0*Connell  v.  Reed,  56  Fed.  587,  12  U.  8.  App.  369,  holding  subor- 
dinate State  provisions.  Incumbering  administration  of  law,  win  not 
be  followed;  United  etates  t.  Wallace,  46  Fed.  570,  Federal  court 
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■ot  Trncftt*  jndgment  after  tb%  term;  Orimes  Dry-Ooode  Oo.  t. 
lUlcotm,  08  FM.  e71«  19  U.  8.  App.  229,  raifflrmliif  nde;  Walker 
▼.  Oonina,  09  fM.  71,  19  U.  8.  A]^.  807,  holding  State  statute  re^ 
fViifBf  depoemena  to  be  filed  one  daj.  before  trial  Inapplicable; 
M'Uwee  t.  HetrepoHtan  Lumber  Co.,  09  Fed.  819,  87  U.  8.  App. 
986L  holding;  where  Federal  court  chooees  to  eabntt  apedal  qnea- 
ttaia  to  apedal  fading,  effect  of  incooaiatent  rerdlct  la  to  be  deter- 
anbied  bj  common  law. 

Dtetlngnlahed  In  Danbe  t.  Philadelphia,  ete^  Iron  06.,  77  Fed. 
710.  40  U.  8.  App.  691,  holding  court  may  require  special  rerdlct  in 
form  of  anawera  to  qoestUms. 

Inaiiranosi^  Inatmctlon  aa  to  meaning  of  ^  aoddeot  **  In  accident 
tnaannea  poUcj,  approred,  p.  12L 

Approved  In  Dosler  t.  Flddity.  etc^  Gow,  46  Fed.  448,  18  L.  R.  A. 
110»  holding  death  by  snn-stroke,  death  by.  disease,  not  accident: 
Nat.  Masonic  Ace  Assn.  t.  Shryock,  78  Fed.  776,  86  U.  8.  App.  008» 
bcMlng  tnsnrer  not  liable,  where  accident  woold  not  hare  resntted 
but  for  pre-existing  disesse:  Travelers'  Ins.  Co.  t.  Selden,  78  Fed. 
289,  42  U.  8.  App.  208,  holding  death  from  spoplexy,  after  nmnfoK 
op  hllL  not  accidental;  Western  Commercial,  etc,  Asan.  t.  Smith, 
80  Fed.  406,  06  U.  8.  App.  402,  40  L.  R.  A.  607.  holding  death  from 
disease  doe  to  accident,  **  accidental;  *'  MtntL  L.  Ins.  Go.  t.  Vandecar. 
88  Fed.  2801  07  U.  8.  App.  404,  461,  hdUUng  burden  on  plaintiff  of 
proTtng  death  doe  to  accident;  Standard  Ins.  Co.  ▼.  Langston,  69 
Ark.  384.  80  8.  W.  428,  holding  Instruction  tbst  insnred*s  negligence 
was  no  defense,  erroneons,  policy  Inaoring  against  "accidental*" 
death;  Standard  Ina.  Co.  t.  8<4inialtB,  66  Ark.  066,  74  Am.  St.  Rep. 
110,  08  8.  W.  01,  similar^  as  to  death  from  wrench  while  aioTlng 
cyllodsr^iead:  AHanta  Aoddent  Aaan.  t.  Alexander.  104  Ga.  7U.  80 
8.  E.  989,  48  Lk  R.  A.  189,  and  Modem  Woodman,  etc,  Aasn.  t. 
Bkrjotk,  04  Neb.  809,  263,  74  N.  W.  «IOi  611,  89  L.  R.  A.  830,  83t« 
boldlag  whether  death  waa  from  accident  or  dfaeass,  fsr  joiy;  New- 
SMO  ▼.  Railway.  aCc  Aasn^  10  Ind.  App.  88,  42  N.  E.  601.  boldlag 
rosnplaint  most  allege  that  death  reaolted  from  accidental  injuries; 
Psnnlngtoo  r.  Mot.  Pac  L.  Ins.  Co.,  80  Iowa,  471,  89  Am.  St.  Rep. 
806^  02  N.  W.  4fi3,  holding  proof  of  mark  of  Injury,  Tisible  kooo  after 
accident  sufficient,  where  policy  required  risible  mark;  Cames  t. 
Iowa  State,  etc,  Aasn.,  106  Iowa,  286^  68  Am.  8L  Rep.  309.  76  N. 
W.  680,  boldtng  death  from  morphine,  Tohintsrily  taken,  but  with- 
oat  knowledge  that  It  waa  orerdoae.  not  accidental:  Feder  r.  Iowa 
Stat*,  etc  Men*s  Assn.,  107  Iowa.  041.  70  Am.  St.  Rep.  214.  78  N. 
W.  288,  48  L.  R.  A.  600,  holding  death  from  rupture  of  artery  as 
deceaaed  reached  to  dose  window,  not  **  aoddental;  **  Thayer  t. 
Standard,  etc  Ina.  Co.,  6S  N.  H.  878,  41  AtL  188.  holding  dlscolora- 
tSoo  on  arm  satlaflca  requirement  of  Tisible  mark:  dissenting  opinion 
la  Bacon  t.  Umtsd  States,  etc,  Assn«,  123  N.  T.  810,  25  N.  E.  402, 9 
L.  R.  A.  621,  Bujorlty  holding  death  1^  malignant  pustule,  destb 
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from  disease,  within  exception  in  accident  policy.    Sea  20  Am.  8t 
Rep.  754,  note. 

Inanrance.—  Recorery  on  mutual  accident  policy,  payaUe  by  aa- 
seesment  on  members,  may  be  at  law,  without  assessment  Ib 
equity,  the  association  being  liable  for  those  not  paying,  p.  123. 

Approved  In  Grindle  t.  Mut  Aid  Assn.,  87  Me.  181,  82  Aa  976^ 
holding  remedy  against  mutual  assessment  company,  may  ba 
aought  at  law;  Follls  t.  Accident  Assn.,  94  Iowa,  487,  58  Am.  8t 
Rep.  400,  02  N.  W.  808,  28  L.  R.  A.  79,  beneficiary  need  not  allege 
fnnds  in  treasury,  or  compel  assessment  by  filing  bllL  See  52  Am. 
8t  Rep.  577,  note. 

181  U.  8.  123-151,  83  L.  70,  THOMPSON  T.  HTTBBABB. 

Oopyright.—  No  infringement  suit  may  be  maintained  unless  pra- 
scrlbed  notice  appears  in  erery  copy,  p.  160. 

Copyright.— Prescribed  notice  is  one  of  conditions  precedent,  pi 
150. 

Copyright.—  Grantee  of  copyright  cannot  sue  grantor  for  Infrlnga- 
ment,  without  such  compliance,  p.  151. 

Copyright,  and  right  to  sue  infringer,  are  wholly  statutory,  and 
prescribed  rules  must  be  followed,  p.  151. 

Approved  in  Osgood  v.  A.  8.  Aloe  Instrum^it  Oo^  88  Fed.  471, 
holding  author  suing  for  Infringement,  must  show  literal  compU- 
aiice  with  every  statutory  requirement 

181  U.  8.  151-159,  83  L.  114,  STEWART  v.  BiASTBRSON. 

Bquity.—  Demurrer  cannot  Introduce  new  facts  not  In  bin,  requir- 
ing plea  or  answer,  p.  168. 

Approved  in  Richardson  v.  Loree,  94  Fed.  879,  holding  record  In 
former  suit  sought  to  be  Impeached,  cannot  be  brought  up  by 
demurrer;  Beckner  v.  Beckner,  104  Oa.  222,  80  8.  E.  028,  holding 
'*  speaking  demurrer  **  should  be  overruled. 

Equity.—  Demurrer  to  whole  bill  will  be  overruled,  if  bin  contalna 
irell-pleaded  matter,  justifying  relief,  p.  158. 

Reaffirmed  in  Edwards  v.  Bay  State  Gas  Co.,  91  Fed.  947. 

▲ppeaL— Decree  sustaining  demurrer  is  final,  though  ex  parts 
hearing  is  ordered  as  to  other  defaulting  defendants,  p.  159. 

Distinguished  In  North  Point,  etc.,  Irr.  Co.  v.  Canal  COn  14  Utah, 
168,  46  Pac.  827,  holding  order  pendente  lite,  granting  temporary 
injunction,  not  final,  and  appealable. 

131  U.  8.  159-161,  38  L.  117,  CORNELY  v.  MARCKWALD. 

Patents.—  Extent  to  which  reduced  price  is  due  to  Infringer,  miuil 
appear  in  fixing  damages  against  him,  p.  161. 

Followed  in  Boesch  v.  Graff,  188  U.  8.  706,  88  L.  791,  10  8.  Ot  88lr 
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In   flxliif  damages  far  sale  of  InMBginf 
petentee  must  show  proiktM  on  hia  cywn,  p,  18L 

Pstenta*—  Damages  against  intHnger  can  onlj  be  namlnal*  M  ab- 
sence of  erldence,  p.  lei. 

Bstanta.—  8nm  paid  in  settlement  of  alleged  infringement,  Is  ao 
nessnra  of  damages  against  another  infringer,  p.  IGL 

Approved  in  Keyes  t.  Pueblo,  etc^  Beflning  Co.,  48  Fed.  4ta 
reaffirming  role;  Ewart  Mfg.  Ck>.  t.  Baldwin  Oy.cle-Obain  Co.,  01 
Fed.  264,  bolding  amoont  of  royalties  paid  by  defendant  to  owner 
of  another  patent  nnder  which  he  daims  to  mannfactnre,  Inconi- 
petent. 

Hlsctilaneons.— Richmond  t.  Atwood,  62  Fed.  21,  6  U.  8.  A]^ 
Ifil,  17  L.  R.  A.  618,  as  to  division  of  decrees  into  two  classes, 
Interlocutory  and  final. 

131  U.  a.  162-175,  88  L.  146,  OOLBR  v.  CLEBURNB. 

Ximicipality's  bonds,  being  required  to  be  signed  by  mayor,  dty 
cannot  authorise  signing  by  another,  p.  171. 

Approved  in  Yesler  v.  Seattle,  1  Wash.  St  828,  26  Pac.  1010,  hold- 
ing bonds  dated  July,  but  not  issued  until  later,  properly  signed  by 
person  in  office  at  latter  date.    See  51  Am.  fit  Rep.  852,  note. 

Municipal  mayor  required  by  law  to  register  bonds  with  comp- 
troller, latter  can  receive  validly  only  from  him,  p.  171. 

Municipal  corporations.—  Only,  mayor  can  furnish  to  comptroOer 
required  accompanying  statement  p.  172. 

Municipal  corporations.— Even  bona  fide  purchsser  must  risk 
official  character  of  those  executing  them,  p.  173. 

Approved  in  Bamett  v.  Denison,  145  U.  8.  180,  36  L.  653,  12  8. 
Ot  820,  holding  bond  purporting  to  be  issued  under  unspecified 
ordinance  invalid;  National  Bank  v.  Pomona,  48  Kan.  58;  28  Pac 
1000,  holding  bonds  issued,  under  law  allowing  bonds  to  aid  manu- 
facturing companies,  void  for  not  specifying  company;  Keehn  v. 
Wooster,  13  Ohio  O.  G.  274,  reaffirming  rule;  dissenting  opinion  ia 
West  Plains  Twp.  v.  Sage,  60  Fed.  052,  82  U.  S.  App.  725,  majority 
bolding  city  estopped  by  recitals.    See  note  in  51  Am.  St  Rep.  850. 

Distinguished  in  Flagg  v.  School  Dist,  4  N.  Dak.  55,  58  N.  W. 
508,  25  li.  R.  A.  374,  holding  innocent  purchaser  of  municipal  boada 
may  rdy  on  clerk's  certificate. 

Officers.—  Public  agent* s  authority  depends  on  law  as  it  is  when 
he  acta,  p.  173. 

Approved  in  Goodwin  v.  East  Hartford,  70  Conn.  40,  38  AtL  884, 
holding  town  treasurer  cannot  bind  town  by  acceptance  of  Illegal 
town  order;  Raton  Water- Works  Ck).  v.  Baton,  0  N.  Mez.  02,  40 
Pac  005,  holding  one  contracting  with  town  charged  with  aallce 
of  statutes  limiting  its  power  to  fulfill  contract 
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Xvniclpal  bondsy  signed  by  person  In  office  on  antedated  day, 
but  not  then  In  office,  are  Inralld,  p.  178. 

Approved  in  Young  v.  Clarendon  Township,  1S2  U.  8.  849,  88  L. 
S&U  10  S.  Ct  110,  holding  bonds  not  indorsed  and  delivered  by 
treasurer,  as  provided.  Inoperative;  Lehman  v.  Oity.  of  San  Diego, 
83  Fed.  075,  48  U.  8.  App.  680,  case  on  all  fours.  See  note  in  51 
Am.  St.  Rep.  825. 

Distinguished  in  Waite  v.  Santa  Cruz,  89  Fed.  626,  holding  bonds 
signed  by  mayor  after  election,  but  before  qualification  of  suc- 
cessor, valid;  Yesler  ▼.  Seattle,  1  Wash.  St  323,  824,  25  Pac.  1019, 
holding  mayor  in  office  at  time  for  execution  proper  officer  to  sign 
bonds  of  prior  date. 

Officers.— Public  agent  cannot,  by  antedating  contracts,  assume 
powers  since  talcen  away,  p.  173. 

Approved  in  Morton  v.  Carlin,  51  Neb.  212,  70  N.  W.  970,  holding 
counties  have  only  power  specially  granted,  same  being  strictly 
construable. 

Distinguished  in  State  v.  Moore,  46  Neb.  692,  60  Am.  St  Rep.  628, 
66  N.  W.  194,  holding  antedating  bonds  not  substantial  defect 

Principal  and  agent— Negotiable  paper  comes  within  rule  that 
dealer  with  agent  risks  want  of  authority,  p.  174. 

Approved  in  Bunch  v.  Fluvanna  Co.,  86  Va.  457,  10  fi.  E.  584,  ap- 
plying rule  to  holder  of  long  overdue  county  bonds. 

181  U.  S.  176-191,  88  L.  118,  NIELSEN,  PETITIONER. 

Habeas  corpus  may  issue  to  discharge  one  convicted  without 
Jurisdiction  or  under  invalid  law,  p.  182. 

Reaffirmed  in  Miskimins  v.  Shaver,  —  Wyo.  — ,  58  Pac.  414,  hold- 
ing error  in  construing  constitutional  immunity.  Is  fatal  as  erroneous 
assumption  of  Jurisdiction. 

Lewdness.—  By  act  of  1882,  unlawful  cohabitation  is  continuous 
offense  until  Indictment;  hence  only  one  conviction  Is  possible  for 
acts  prior  thereto,  p.  188. 

Cited  in  dissenting  opinion  in  People  v.  Sullivan,  9  Utah,  208,  88 
Pac.  704,  majority  holding  complaint  that  on  divers  days  defend- 
ant "  conducted,  opened  and  carried  on  **  gambling  game  describes 
distinct  offenses  each  day. 

Habeas  corpus  lies  where  double  conviction  appears  anywhere 
in  record;  e.  g.,  plea  admitted  by  demurrer,  p.  188. 

Approved  in  In  re  Bennet  84  Fed.  328,  holding  judgment  of  con- 
viction void  where  records  show  person's  trial  on  same  information 
and  verdict  tor  lesser  offense. 

Habeas  corpus.— Validity  of  act  of  Congress,  under  which  de- 
fendant convicted,  may  be  examined,  p.  188. 

Approved  in  Commonwealth  v.  Huntley,  IBS  Mass.  237,  80  N.  B. 
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ll2Bt  16  Ia.  B.  A.  8il,  holding  constltntlonallty  of  ttatnte  r»Tlew> 
able  In  habeas  corpus  proceedings. 

Habeas  oorpna  lies  as  well  for  double  conyictlon  as  for  coiiTlcties 
under  Inralld  law,  p.  18S. 

Otted  In  28  Am.  43t  Bcp.  110,  note. 

Habeas  oorpna  lies  If  court  was  wlthont  constltntlonal  antfaorltj 
to  conTict,  p.  184. 

ApproTed  in  In  re  Bimner,  161  U.  &  258,  88  U  151.  14  S.  Ot  825, 
ordering  release  of  petitioner  sentenced  to  wrong  penltentiarj,  with- 
ont  prejudice  to  proper  sentence;  In  re  Ladd,  74  Fed.  84,  where 
petitioner  was  conyicted  under  State  law  for  offense  on  United 
States  reserration;  In  re  Ohrlstian,  82  Fed.  202,  holding  judgment 
not  conforming  strictly,  to  statute  Toid;  Watkins,  etc.,  Mtge.  Co.  t. 
Mullen,  —  Kan.  App.  — ^  54  Pac  928,  holding  Jurisdiction  includes 
power  to  render  particular  judgment  rendered;  Bz  parte  Degener. 
SO  Tiex.  App.  575,  17  S.  W.  1114,  releasing  grand  jury,  committed 
for  causing  process  to  be  served  on  judge  while  presiding;  Miskimins 
T.  ffliaTer,  —  Wyo.  — ,  68  Pac.  416,  where  court  committed  for  con-  >  J 

tempt  for  refusal  to  answer,  based  on  ground  that  answers  might 
Incriminate. 

Distinguished  In  In  re  Taylor,  7  S.  Dak.  888,  58  Am.  St.  Rep.  840, 
64  N.  W.  255,  46  L.  B.  A.  148,  and  n.,  holding  imposition  of  sentence 
tn  excess  of  that  provided,  by  court  having  prop^  jurisdiction,  does 
not  invalidate  legal  portion. 

Buprema  Ooort  can  review  criminal  case  by  habeas  corpus  only  If 
lower  court  without  jurisdiction  or  sentence  exceeds  its  powers, 
p.  184. 

Approved  In  In  re  Mills,  186  U.  S.  270,  84  L.  110,  10  S.  Ot  764, 
Stevens  v.  Puller,  186  U.  &  478,  84  L.  464,  10  S.  Ct  918,  In  re 
Schneider,  148  U.  8.  166,  87  U  408,  18  S.  Ct  572,  In  re  Tyler,  149 
U.  8.180,87L.694,18S.C^780,Inre  Lennon,  166  U.  S.  552,  41 
L.  1112, 17  &  Ct  659.  and  In  re  E:ing,  61  Fed.  486,  all  holding  habeas 
corpus  cannot  be  used  as  writ  of  error;  In  re  Mayfleld,  141  U.  S. 
116,  36  L.  638,  11  fi.  Ct  911,  holding  Supreme  Court  may  inquire 
in  regard  to  inferior  court's  jurisdiction  over  person  or  subject- 
matter;  In  re  Rowe,  77  Fed.  166,  40  U.  S.  App.  616,  holding  exist- 
ence of  technical  defect  in  Indictment  does  not  warrant  habeas 
corpus. 

Distinguished  In  Gonzales  v.  Cunningham,  164  U.  8.  620,  41  L. 
575,  17  8.  Ct.  186,  holding  appeal  lies  from  final  order  of  New 
Mexico  Supreme  Court,  ordering  habeas  corpus  discharged. 

Habeas  corpus^  after  sentence,  Ues  only  when  sentence  unauthor- 
ised or  In  excess  of  jurisdiction,  p.  185. 

Approved  In  Bx  parte  Ulrlch,  48  Fed.  668,  denying  Federal  juris- 
diction to  award  habeas  corpus  where  State  court  had  plenary 
jurisdiction  over  offense  and  person;  In  re  Waite,  81  Fed.  862,  where 
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V^omcfMom^  under  State  statute,  was  based  on  acts  done  fn  matter 
coBunltted  to  sole  Jurisdiction  of  United  fitates;  In  re  Christian,  8S 
Fed.  70U  releasing  prisoner  sentenced  only  to  Imprisonment  statute 
proTldittf  for  imprisonment  and  hard  labor;  In  re  Barton,  6  Utah, 
Ml,  21  Pac.  998,  holding  defendant,  relying  on  former  conviction, 
■Mist  plead  it  when  arraigned;  Mlsklmins  t.  Sharer,  —  Wyjo.  — , 
n  Pac.  415,  holding  it  immaterial  that  case  might  hare  been 
troni^t  up  by  writ  of  error,  where  trial  court  exceeded  Jurisdiction. 

CMminal  law.— Conviction  for  unlawful  cohabitation  bars  prose- 
cution for  adultery  during  same  period,  p.  187. 

Approved  In  In  re  Bennett,  84  Fed.  327,  holding  verdict  of  as- 
sail with  deadly  weapon,  in  trial  for  assault  to  murder,  bars  trial 
for  latter  on  new  trial;  People  v.  Goz,  107  Mich.  440,  65  N.  W.  284, 
holding  conviction  of  keeping  house  for  resort  of  prostitutes  bars 
prosecution  for  keeping  house  of  ill-fame,  founded  on  same  trans- 
action. 

Criminal  law.— Conviction  of  crime  Involving  several  Incidents 
bars  prosecution  for  one  of  those  incidents,  p.  188. 

Approved  in  People  v.  Defoor,  100  Cal.  157,  84  Pac.  844,  holding 
conviction  for  assault,  under  information  charging  assault  with 
latent  to  murder,  bars  prosecutioD  for  mayhem  during  assault. 

181  U.  6.  lM-220,  83  L.  99,  NEW  ORLEANS  V.  GAINES. 

Beal  actions.—  By  common  law  rents  and  profits  are  recoverable 
hf  owner  only  from  actual  recipient,  p.  210. 

Approved  in  Bumey  v.  Ludeling,  47  La.  Ann.  1485,  17  So.  877,  re- 
affirming rule. 

Beal  actions.-- Action  for  mesne  profits  lies  only  against  ousted 
tenant  in  possession;  trespasser  otherwise  amenable,  p.  210. 

Approved  in  Schradsky  v.  Stimson,  76  Fed.  732,  40  U.  S.  App.  455, 
holding  complaint  in  action  of  trespass  to  recover  mesne  profits 
need  not  show  that  parties  are  landlord  and  tenant 

Beal  actiona.—  In  Louisiana  evicted  grantee  adjudged  liable  for 
rents  may  sue  his  grantor,  guaranteeing  title,  p.  212. 

Beal  aetiona.— As  between  grantor  and  evicted  grantee,  former 
by  guaranty  of  title  Is  principal  debtor  for  rents,  p.  212. 

Approved  In  Whitney  v.  City,  of  New  Orleans,  48  Fed.  217,  hold- 
ing grantor  suable  as  principal  and  evicted  grantee  merely  surety. 

Beal  aotiona.— In  Louisiana  true  owner  may  be  subrogated  to 
rlflrts  of  such  evicted  grantee  against  grantor,  p.  218. 

Cited  in  New  Orleana  v.  Benjamin,  158  U.  S.  435,  88  L.  773,  14 
8.  Ct  918  (see  S.  O.  below,  71  Fed.  761),  arguendo. 

SabrogttHon.— In  Louisiana  creditora  may  exercise  all  debtor'a 
rights  except  peraonal  and  in  Federal  equity  court,  p.  213. 

Approved  in  Hunton  v.  EquiUble  L.  Assur.  Soc^  46  Fed.  aos. 
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boldfag  Peroral  oqidty  court  ba«  no  Jurisdlctkm  <tf  bin  t^  aimirod 
Dor  acoonntliif  from  tontine  Insurance  company;  KletB  t«  Mae^ 
rea<|j.  44  La.  Ann.  199,  10  6o.  707,  holding  creditor,  barlns  mort- 
gage om  ptoperty,  may  enforce  cancellation  of  another  mortgage 
tiiartoD  oC  which  debtor  bad  right  to  enforce  cancelation:  New 
Orieana  ▼.  Benjamin,  168  U.  8.  480.  88  L.  771,  14  ft.  Ot  9U  (aee 
8.  0.  below,  71  Fed.  780),  arguendo. 

Beal  aetlona.-- Grantor,  aa  guarantor  at  title,  la  not  liable  to 
•wner  for  inflated  Talue  of  unimproved  land,  p.  214. 

Beal  aetloiia.— One  Ignoran"^  of  defeeta  In  title  la  technically  poa- 
aeesor  Id  bad  faith,  but  not  liuiile  for  renta  unrecelyed,  p.  218. 

Beal  aotiona.— In  aulng  grantora  In  judgment  against  eylcted 
graateea,  fbr  ptoflta,  latter  are  proper  partlea,  p.  220. 

Oned  Incidentally  In  New  Orleans  t.  Galnea,  188  U.  &  807,  84  L. 
1108,  11  8.  Ot  428.  and  Succesalon  of  Galnea,  48  La.  Ann.  808,  16 
6o.  82,  further  proceedings,  estate  of  defendant;  Benjamin  t.  New 
Orieans.  71  Fed.  782,  arguendo;  Whitney,  t.  New  Orleana.  64  Fed. 
818,  18  U.  8.  App.  229,  affirming  8.  O.,  48  Fed.  210,  as  to  attorney's 
eoBpenaatlon. 

181  U.  &  220-221,  88  L.  110,  NBW  ORLEANS  T.  UNITBD  8TATB8. 
Adjudged  In  conformity  with  New  Orleana  ▼.  Galnea,  aupra,  q.  t. 

181  17.  a  221-227,  88  L.  128,  PARKBR,  PBTTnONER. 

Oooatitutional  law.— RIghta  do  not  teat  Ib  dlacretloB  at  any 
alBcer,  Judicial  or  otherwise,  p.  225. 

Reafllrmed  to  Central  Truat  Co.  of  N.  T.  t.  Bt  Loula,  ete^  By-« 
40  Fed.  427,  Hanna  t.  8tate  Trust  Co.,  70  Fed.  8^  88  U.  8.  App.  81, 
80  Lb  B.  A.  206,  and  Hlasouri,  etc..  Trust  Oo.  ▼.  Krumaelg.  77  Fed. 
40,  40  U.  8.  App.  820. 

Oourta.— Appeal  to  Waahlngton  Territory  Supreme  Court,  under 
act  of  1888,  la  matter  of  right  p.  226. 

^udgea.  Proceedings  allowed  at  chambera  may  be  where  coo- 
fwUent,  not  neceaaarlly  within  limits  of  district,  p.  225. 

ApproTed  to  King  County  t.  Hill,  1  Waah.  St  80,  28  Pae.  827, 
holding  Judge  may  aettle  atatement  on  appeal  after  removal  from 
diatrfct  of  triaL 

Mandawna  Uea  for  refuaal  of  toferlor  court  properly  to  take 
juriadlctfton,  or  to  proceed  after  taking,  p.  288. 

ApproTed  to  Hudaon  t.  Parker,  156  U.  8.  289,  89  L.  428,  15  & 
Ot  455,  iaautog  BMndamus  to  compel  admlaslon  to  ball;  State  t. 
Youug.  31  Fla.  609,  84  Am.  St  Rep.  48,  12  So.  676,  19  L.  R.  A. 
<B8.  boldtog  mandamus  proper  remedy,  where  Judge  refuses  to  hear 
rase  on  ground  that  he  la  disqualified;  State  t.  Call,  88  Fla.  812,  18 
So.  778.  boldtog  mandamua  lies  against  circuit  fudge  to  compel 
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entrj  of  correctly-formed  judgment  In  lien  of  defectiTO  one  entered 
by  referee;  State  y.  Bddy*  10  Mont  824,  25  Pac.  1037,  Issuing  man- 
damns  to  compel  Justice  to  allow  examination  of  garnishee;  State 
T.  Hunter,  8  Wash.  St  95,  27  Pac  1077,  holding  mandamus  proper 
remedy  for  erroneous  dismissal  for  want  of  jurisdiction;  Isham  t. 
Parker,  8  Wash.  St  761,  29  Pac.  837,  holding  attorney's  services 
in  mandamus  proceedings,  to  compel  territorial  court  to  rehear,  not 
within  contract  to  prosecute  cases. 

Distinguished,  In  re  Pennsylyanla  CkK,  187  U.  8.  468,  84  Ix  789, 11 
S.  Ot  141,  denying  power  to  afford  remedy  by  mandamus  when 
remoTal  cause  Is  Improperly  rewarded;  State  t.  Superior  •ourt,  21 
Wash.  UO^  57  Pac  352,  denying  mandamus  to  compel  court  to  take 
jurisdiction  of  appeal  which  it  has  erroneously  dismissed. 

Kandamus  may  issue  to  tnfericw  court,  although  personnel  eC 
judges  has  changed  since  error,  p.  226. 

Approved  In  Norwalk,  vie,  Co.  t.  Oonunon  Council,  71  Conn.  890, 
42  AtL  85,  holding  change  in  councirs  membership,  after  altematlTe 
writ,  no  reason  why  peremptory  writ  should  not  issue  against  coun- 
cil as  a  body;  Kimerer  y.  State,  129  Ind.  592,  29  N.  B.  179,  holding 
proceedings  for  mandamus  do  not  abate  by.  death,  resignation  or 
remoyal  of  a  defendant 

181  U.  8.  227-240,  83  L.  136,  STICKNEY  y.  STICKNBT. 

Husband  and  wife.— Married  woman  absolutriy  owns  separate 
property  in  District  of  Columbia,  and  may,  though  not  compellable^ 
testify  to  directions  to  husband  to  inyest  p.  287* 

See  note  in  29  Am.  St  Bep.  422. 

Husband  and  wife.—  Gift  is  not  presumed  in  District  of  Goluas- 
Ma  if  wife  intrusts  money  to  husband,  p.  288. 

Svidenoe.— If  no  indebtedness,  moneys  giyen  to  person  are  pre- 
sumably glyen  in  trust  p.  238. 

Approved  in  Gamer  y.  Second  Nat  Bank,  151  IT.  A.  488,  86  Ix 
228,  14  S.  Ot  895,  holding  c^myeyance  to  wife,  of  property  pur- 
chased with  her  funds,  good  against  husband's  creditors. 

Husband  getting  possession  of  wife's  separate  property  Is  pve> 
sumably  trustee,  p.  238. 

Approved  in  Oliyer  y.  Hammond,  86  Ga.  829,  11  8.  B.  667,  holding 
husband  in  possession  of  and  managing  wife's  estate,  her  agent  And 
sustaining  recovery  of  profits  from  his  administrator. 

Husband's  mere  possession  does  not  prove  title  passed,  p.  289. 

Approved  in  Chadboum  v.  Williams,  45  Biinn.  297,  47  N.  W.  818, 
where  husband's  creditors  attempted  to  attach  wife's  property 
standing  in  husband's  name. 

Husband  and  wife.—  Wife's  Inheritance  presumably  remains  hers 
until  gift  or  contract  contra,  p.  239. 


IS  Notes  on  U.  &  B«iwte»  Ul U.fi.24a-att 

181  U.  S.  240-245,  33  L.  144,  CBEHOBB  T.  OHIO,  BTO^  BY. 

BcsnoTaL— Upon  filing  of  bond  and  petltloD  State  jorisdictloB 
oeaaes  and  Federal  attaches,  p.  243. 

ApproYed  in  Kansas  Gity  B.  R.  t.  Danghtrj,  188  U.  8.  308,  84  U 
964,  11  6.  Ct  307,  holding  qcestions  of  fact  raised  on  petition  must 
be  tried  in  Clrcnlt  Conrt;  Marshall  t.  Holmes,  141  U.  8.  595,  35  L. 
872,  12  8.  Ct.  63,  holding  remoYal  effected  notwithstanding  8tate 
court's  refusal  to  recognize  right  of  remoyal;  State  y.  Coosaw  Min. 
Co.,  45  Fed.  811,  and  Monroe  y.  Williamson,  81  Fed.  085,  987,  hold- 
ing State  Jurisdiction  ceases  eo  instanti  cm  filing  petition;  Dow  y. 
Bradstreet  Co.,  46  Fed.  828,  holding  issues  of  fact  raised  upon  peti- 
tion must  be  tried  in  Circuit  Court;  Noble  y.  Massachusetts  Ben. 
Assn.,  48  Fed.  338,  holding  removal  effected  by  simply  filing  petition 
and  bond  without  presenting  it  to  Judge;  In  re  Curtis,  91  Fed.  741. 
holding  assignment,  under  State  InsolYency  law,  made  after  passage 
of  bankruptcy  act,  Yoid;  Southern  By.  y.  Hudglns.  107  Ga.  337,  33 
8.  E.  443,  holding  State  court  must  assume  truth  of  allegations  of 
citizenship  appearing  in  record;  Powers  y.  Chesapealce,  etc.,  By., 
65  Fed.  132,  and  Craven  y.  Turner,  82  Me.  387,  19  AtL  865,  holding 
only  question  for  State  court  on  filing  of  petition  is  whether  ground 
for  removal  appears;  Miller  v.  Sunde,  1  N.  Dak.  3,  44  N.  W.  302, 
holding  filing  request  for  transfer  from  territorial  to  Federal  court 
ousts  Jurisdiction  of  State  court 

BenunraL—  State  court  Is  not  bound  to  surrender  Jurisdiction  un- 
to prima  facie  right  shown,  p.  243. 

Approred  la  Hemdon  y.  Insurance  Co.,  107  N.  0.  193,  12  S.  B. 
241,  10  L.  B.  A  64,  and  BlackweU  y.  Baih^ad,  107  N.  C.  219,  12 
8.  B.  133,  holding  removal  not  effected  by  petition  alleging  mere 
residence,  not  cttisenship  in  another  State;  Howard  v.  Bailway, 
122  N.  C.  952,  29  8.  B.  780,  holding  filing  of  petition  does  not  ipso 
facto  effect  removal;  dissenting  opinion  In  North  American,  etc.. 
Trust  Co.  V.  Colonial,  etc,  Mtge.  Co.,  3  8.  Dak.  607,  54  N.  W.  666, 
majority  holding  presentation  of  petition  to  clerk  in  vacation  suflS- 
cient. 

Bemo^al  petition,  tai  case  not  removable,  does  not  work  trans- 
fer, p.  244. 

Beafllrmed  in  Johnson  v.  Wells,  Fargo,  etc.,  Co.,  91  Fed.  3,  Knott 
Y.  McGllvray,  124  CaL  131,  66  Pac.  790,  Darton  v.  Sperry^  71  Conn. 
344,  41  AtL  1053,  and  Lawson  v.  Bailroad,  112  N.  a  398, 17  8.  E.  172. 
Approved  in  Williams  v.  Massachusetts  Ben.  Assn.,  47  Fed.  534, 
holding  filing  petitlcm  and  bond  in  clerk's  office  during  vacation  does 
not  effect  removal;  Stommel  y.  Timbrel,  84  Iowa,  340,  51  N.  W. 
160,  holding  criminal  proceedings  for  maintaining  liquor  nuisance 
not  removable  on  ground  of  manufacture  in  other  States;  Chap- 
peU  Y.  Chappell,  86  Md.  645.  39  AtL  989,  where  petition  sought  re- 
moval 9i  divorce  proceeding;  State  y.  Barnes,  6  N.  Dak.  867,  66 
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N.  W.  69t  holding  filing  petitlcm  does  not  diyett  State  court 
record  shows  cause  non-remoyahle;  dissenting  opinion  In  North 
American,  etc.,  Co.  t.  Colcmlal,  etc.,  Mtge  Co..  8  S.  Dak.  e04.  60S, 
M  N.  W.  665,  malorlty  holding  State  court's  proceedings,  after  fiBnc 
•f  petition,  inyalid. 

B«inoTal  petition  must  show  right  to  removal,  p.  244. 

Approved  in  Jackson  t.  Allen,  132  U.  B.  34,  88  L.  249,  10  8.  Ot  9, 
Young  V.  Parker,  132  U.  S.  271,  88  L.  858.  10  &  Ct  77,  Graves  v. 
Corbin,  132  U.  S.  590,  83  L.  469,  10  S.  Ct  202,  La  Confiance  Com- 
pagnie  v.  Hall,  137  U.  S.  62,  34  L.  578,  11  S.  Ct  5,  and  Anderson 
V.  Watt  138  U.  S.  703,  34  L.  1081.  11  S.  Ct  451,  all  holding  inquiry 
as  to  citizenship  determined  by  conditi<m  of  parties  at  commence- 
ment of  suit;  Virginia  v.  Paul,  148  U.  S.  122,  37  L.  892,  13  S.  Ct 
542,  holding  State  Jurisdiction  not  divested  under  R.  S.,  f  643,  until 
petition  is  filed  in  Circuit  Court;  La  Montague  v.  Harvey  Lumber 
Co.,  44  Fed.  647,  holding  record  must  show  right  to  remove  from 
commencement  of  action,  irrespective  of  counterclaim;  State  v.  Port 
Royal,  etc^  Ry.,  56  Fed.  338,  and  Tod  v.  Cleveland,  etc^  Ry,.  65 
Fed.  148,  22  U.  S.  App.  707,  holding  all  essential  conditions  for  re- 
moval must  appear  in  record  as  presented  to  Circuit  Court;  Grand 
Trunk  Ry.  v.  Twltchell,  59  Fed.  729,  21  U.  S.  App.  45,  holding  Fed- 
eral Jurisdiction  exists  only  when  record  shows  cause  removable; 
Lake  Street  etc.,  R.  R.  v.  Farmers*  Loan,  etc.,  Co.,  77  Fed.  773,  46 
V,  S.  App.  630,  holding  Federal  court  must  determine  for  itself 
whether  removal  has  been  effected;  National  Docks  Ry.  v.  Pesn- 
sylvania  R.  R.,  52  N.  J.  Eq.  60,  28  AtL  72,  holding  State  court  may 
pass  upon  sufficiency  of  grounds  for  removal;  Dowell  v.  Ai^legate, 
152  U.  S.  336,  88  L.  467,  14  S.  Ct  615,  arguendo. 

Pistlnguished  in  Dexter  v.  Sayward,  84  Fed.  299,  where  removal 
cause  is  appealed  to  Circuit  Court  of  Appeals  and  decided  oo  merits, 
Olrcuit  Court  cannot  declare  Judgment  void  in  collateral  action  be- 
cause record  shows  cause  non-revocable. 

Bemoval  petition  showing  no  right  thereto.  State  Jurisdiction  re- 
mains, p.  244. 

Approved  in  Parker  v.  Ormsby,  141  U.  6.  85,  85  L.  656.  11  8.  Ct 
013,  holding  in  suit  by,  assignee  on  note  record  must  afllrmatlvely 
show  that  payee  could  have  maintained  action  on  same  ground. 

BemovaL— If  improper,  no  amendment  in  Circuit  Court  can  af- 
fect State  Jurisdiction,  p.  245. 

Approved  in  Biartin  v.  Baltimore,  etc.  R.  R^  151  U.  S.  691,  88  L. 
MS,  14  S.  Ct  540,  holding  petition  amendable  only  when  originally 
showing  grounds  for  removal;  Stevens  v.  Nichols,  157  U.  S.  371,  39 
L.  787,  15  8.  Ct  641,  holding  allowance  of  amendment  to  removal 
petition  by  State  court  discretionary;  Camprelle  v.  Balbach,  46  Fed. 
82,  and  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  58D,  holdfng 
defects  of  substance  in  averments  of  Jurisdictional  facts,  not  amend- 
able in  Olrcuit  Court:  Grand  Trunk  Ry.  Co.  ▼.  Twltchell.  59  Fed. 


78T  Notes  on  U.  S.  Reports.  131 U.  8. 24e-267 

780,  21  U.  8.  App.  45,  holding  amendm^it  of  record  to  shoir  dlrene 
citizenship,  not  allowable  In  Circuit  Oburt  of  Appeals,  altWtigli 
bond  shows  same;  Oaples  t.  Texas,  etc.,  Ry.,  07  Fed.  12,  boMlas, 
where  plaintiff's  original  pleading  shows  no  remoral  grovnd,  de- 
ficiency not  cnrable  hy  amended  pleading,  tiled  after  remoyal,  by 
defendant;  Tremper  t.  Schwabacher,  84  Fed.  41B,  argneado;  Byder 
T.  Bateman,  03  Fed.  28,  holding  Federal  court  may  remand  before 
term  when  record  Is  returnable.  If,  on  application  for  Interiocotory 
reUef,  It  finds  caose  not  remoTable. 

Dlstlngnlshed  In  Southern  Bxp.  Co.  y.  Todd,  56  Fed.  105,  12  U.  8. 
App.  351.  holding  requirement  that  suit  be  brought  only  In  district 
of  plaintiff  or  defendant,  walyable. 

B«moTal,  If  Improper,  amendment  cannot  be  made  la  dreott 
Court  to  make  It  proper,  p.  245. 

Approved  In  Fltsgerald  t.  Missouri  Pac  Ry»,  45  Fed.  814,  hold- 
ing amendments  In  Circuit  Court  presenting  grounds  not  Incorpo- 
rated In  petition  to  State  court,  not  allowable. 

Distinguished  In  Powers  t.  Chesapeake,  etc.,  Ry.,  100  U.  8.  101, 
42  L.  670,  18  S.  Ct.  267,  holding  record  In  State  court,  showing 
remoTal  grounds,  amendable  In  Federal  court,  to  state  same  more 
distinctly;  De  Loy  t.  TraTelers'  Ins.  Co.,  59  Fed.  320,  and  Johnson 
T.  Austin  Mfg.  Co.,  76  Fed.  616,  holding  general  averment  of 
diverse  citizenship,  authorises  amendment  of  subsequent  defective 
allegation,  that  plaintiff  Is  Resident"  of  State  named;  Tremper 
V.  Schwabacher,  84  Fad.  414,  allowing  amendment  of  petition,  so 
aa  to  allego  cltlaenshlp  Instead  of  residence,  where  record  ahowed 
former. 

181  U.  8.  24^-257,  88  L.  182,  MORGAN  v.  STRUTHBR8. 

OsvporationB.— Contract  that  one  subscriber  shall  buy  another's 
stock*  If  desired.  Is  not  fraud  on  other  subscribers,  p.  252. 

Bank  by-law  restricting  transferability  of  member's  stock,  la 
void  rostralnt  of  trade.  In  Missouri,  p.  253. 

Approved  fan  Harvey  v.  Improvement  Co.,  118  N.  C.  609^  54  Am. 
8t  Rep.  762,248.B.48a82L.R.  A.266,  holding  agreement  be- 
tween majority  stodcholders,  to  pool  stock,  by  transferring  It  to 
trustees  to  be  voted,  lUegaL 

Corporationa  cannot  release  stock  solMcriber  from  payment,  p. 


Oorporatioaa.— But  subscriber  may  make  any  arrangement  for 
Mp  security,  not  leaaenlng  amount  of  subscription,  p.  266. 


181  U.  8.  258-267,  88  L.   12a   BACON   v.  NORTHWESTERN  L. 
IN8.  CO. 
Xortgage  recorded,  with  power  of  sale,  may  be  foreclosed,  la 
Michigan,  though  agreement  made  part  of  It  unrecorded,  p. 
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Mortgagor  caxmot  defeat  forecUwnre  sale  for  trregiilarltta»  aftar 
thirteen  yjean,  p.  20i. 

Oourts.—  Snpreme  Court  f oHowa  Stata  oonatmction  of  State  lawa, 
where  a  rala  of  property,  p.  264. 

ApproYed  tai  Gormley  t.  Clark,  134  U.  8.  848,  83  L.  918,  10  8.  Ot 
556,  reaffirming  rule;  Randolph  t.  Qnldnlck  Co.,  185  U.  &  468»  88  U 
204,  10  8.  Ct  657,  where  highest  courts  ot  two  BUtes  disagree 
respecting  yalldlty  of  same  asslgnm^it.  Supreme  Court  glyes  prefer^ 
ence  to  ruling  In  State  of  debtor's  residence;  Wolf  t.  Oook,  40  Fed. 
487,  holding  writ  am^idable  under  State  law,  amendable  In  suit 
remoTed  from  Federal  court 

Mortgagor  cannot  defeat  foreclosure  sale,  for  misspelling  of 
mortgagee's  name,  and  other  unprejudldal  errors,  p.  266. 

Distinguished  In  Yellowly  t.  Beardsley,  76  Miss.  619,  71  Am.  St 
Rep.  687,  24  So.  974,  holding  notice  of  sale  under  trust  deed,  de- 
scribing property  only  by  reference  to  bo<^  and  page  of  recorda. 
Insufficient 

Mortgagor's  option,  to  pay  at  maturity  In  another  mortgage,  does 
not  abrogate  proYlsion  for  foreclosure,  on  default  in  prior  install- 
ment p.  268. 

Mortgages.— Power  of  sale  should  not  be  construed  aa  hostile 
process,  but  on  principles  applicable  to  contracts,  p.  266. 

181  U.  S.  267-280.  88  L.  160,  SAVIN,  PBTITIONBR. 

Contempt-— Federal  court  may  punish  for  contempt  In  Its  pres- 
ence, or  so  near  as  to  obstruct  Justice,  though  offense  Indictable^ 
p.  276. 

Approved  in  United  States  t.  Terry,  14  Sawy.  427,  41  Fed.  V78, 
resisting  marshal  In  executing  oral  order  to  remove  pers<Mi  from 
court-room;  In  re  Brule,  71  Fed.  947,  where  defendant  paid  witness 
to  remain  away  from  trial;  HlUmon  y.  Mut  L.  Ins.  Go.,  79  Fed. 
750,  reaffirming  rule. 

Co&temiyt— They  may,  under  reyised  statutes,  proceed  sum^ 
marlly,  though  **  summary  *"  in  act  of  1881,  (Knitted,  p.  276. 

Approved  in  Bilenbecker  t.  Plymouth  County,  184  U.  S.  87,  88  U 
804,  10  8.  Ct  426,  holding  proceedings  for  contempt  not  subject 
to  right  of  Jury  trial;  In  re  Neagle,  14  Sawy.  267,  89  Fed.  867,  6 
L.  R.  A.  91,  holding  marshal  has  implied,  although  not  express, 
statutory  power  to  protect  Federal  Judge. 

Contempt— Deterring  witness  In  witness-room,  from  testifyiBg, 
by  bribe  in  hallway.  Is  contempt  in  court's  presence,  p.  276. 

Following  principal  cases,  following  have  been  held  contempts: 
Cuddy,  Petitioner,  181  IT.  8.  288.  38  L.  166,  9  8.  Ct  704,  Bvpromttk- 
Ing  Juror  before  trial,  with  Intent  to  Influence;  In  re  Terry  Con- 
tempt 13  Sawy.  456.  forcible  resistance  to  marshal  executing  order 
to  remove  person  from  court-room;  In  re  Brule,  71  Fed.  945,  brtb- 
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^i  material  wltnesa  to  remain  away  ftom  trial;  State  t.  TofwoH 
^  Wtsh.  2tS2,  52  Pac  10ei«  43  L.  B.  A.  723,  publlcatlofi  o€  newt- 
^Per  article,  pending  trial,  reflecting  on  Jndge*8  integrity. 

Dlstlxignialied  in  Pettlbone  t.  United  States,  148  U.  S.  206^  87  L. 

^  13  &  Ct  548,  holding  indictment  for  obatmcting  Justice  te 

^^ort  most  show  knowledge  that  Justice  was  being  administered; 

^^^bnon  Y.  Hut.  L.  Ins.  Co.,  79  Fed.  751,  holding  writing  of  letter 

^  Aisurance  commissioner  to  companies,  respecting  fairness  of 

^^ation,  not  contempt  in  court*  s  presence. 

^^"tttempt.— Within  R.  S.,  f  726,  punishing  contempt,  court  in 
•^oa  Ib  "  present  *•  in  every  part  of  place  set  apart  for  It,  p.  277. 

j^^i>f>roved  in  Cuddy,  Petitioner,  ISIU.  a284,83L.158,9aCt 
^  folding,  where  record  Is  silent  as  to  where  act  occurred,  pres- 
^r^  oc  court  will  be  presumed;  In  re  Brule,  71  Fed.  948,  where 
^•^•^  was  bribed  at  his  residence. 

w^-** t^i^mpt—  Interrogatories  are  unnecessary,  but  court  may  adopt 
^^^    ^>^  determining  contempt,  deemed  proper,  p.  278. 

jl^r^^^^^^snpt.—  Right  to  purge  is  not  denied,  if  party  Is  present  at 
and  has  full  opportunity  for  defense,  p.  279. 

corpus.— District  Court,  having  Jurisdiction  of  contempt 
g,  irregularities  are  not  available  on  habeas  corpus,  p.  279. 

^jT^'^'^^^roTed  in  Stevens  v.  Fuller,  136  U.  S.  478.  84  L.  464,  10  8.  Ot 

^iJlL^^^^  re  Wood,  140  U.  S.  287,  85  L.  50G,  11  8.  Ct  742,  and  Ex 

v^^^^^     Xiennon,  64  Fed.  821,  22  U.  S.  App.  561,  holding  habeas  corpus 

.^A     ^^"^  perform  functions  of  writ  of  error;  In  re  Mayfield,  141  U.  8. 

^.^  ^^  L.  638,  11  S.  Ct  941,  holding  Supreme  Court,  on  habeas 

-j^^^^^J^^  may  go  outeide  record,  to  determine  Jurisdiction  ot  com- 

.(jl    ^^g  court;  In  re  Lawrence,  80  Fed.  103,  hi^ding  Federal  courts 

^.^^  ^^ot  ordinarily  review,  om  habeas  corpus,  proceedings  in  State 

^t^^"^^;  Eaton  v.  Stete  of  West  Virginia,  91  Fed.  766,  61  U.  S.  App. 

*^^     :^ederal  court,  hearing  habeas  corpus  proceedings,  after  con- 

in  Stete  court,  will  not  review  letter's  determination  of 

Ity  of  extradition. 

^  U  S.  280-287,  33  L.  154,  CUDDY,  PBTITIONEB. 

^^tempt.— Attempt  to  influence  prospective  Juror,  Is  contempt* 
tt  in  court's  presence,  punishable  without  indictment,  p.  284. 

Approved  In  Eilenbecker  v.  Plymouth  County,  184  U.  S.  37,  88 

L  804,  10  S.  Ct  426,  holdhig  contempt  proceedings  not  subject  to 

right  of  Jury  trial;  United  States  v.  Terry,  14  Sawy.  427,  41  Fed. 

773,  resisting  marshal  In  executing  oral  order  to  remove  person 

from  court-room;  In  re  Brule,  71  Fed.  948,  paying  witaess  to  remain 

away  from  trial. 

Courts.—  District  Court  Is  of  superior  Jurisdiction;  ite  Judgmenta 
are  assailable  collaterally,  only  If  Jurisdiction  wanting,  p.  284. 

Courts.— Federal  courte  are  of  limited  Jurisdiction;  their 
ceedlngs  erroneous.  If  no  Jurisdiction  shown,  p.  284. 
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ApproTed  in  In  re  Oooper,  148  XT.  S.  506,  86  L.  248,  12  8.  Ot  462, 
holding  role  applies  to  decrees  of  Admiralty  Oourts;  In  re  Mayllald, 
141  U.  S.  116,  35  L.  688,  11  S.  Ct  9iX  holding  Snpreme  Goort,  on 
hAbeas  corpns,  may  go  ontslde  record  to  determine  jurisdiction  eC 
coBUBlttlBg  court. 

Oovrts.— Rule  that  cause  is  presumably  without  FMeral  Jvls- 
dietloa,  is  tiiapplicable,  on  cc^ateral  attack,  p.  285. 

ApproTed  in  King  t.  BTLean  Asylum,  ete^  64  Fed.  868^  21  U.  & 
App.  481«  26  L.  R.  A«  796»  arguendo. 

Oourts.—  Unless  want  ef  Jurisdiction  appears,  presumptions  Bap> 
port  Federal  court  judgments,  attacked  collaterally,  p.  285. 

Apprwred  in  Wight,  Petitioner,  184  U.  8.  148,  88  L.  870,  10  8. 
Ot.  491,  Steyens  t.  Fuller,  186  U.  8.  478,  84  L.  464,  10  S.  Gt  918, 
and  Bx  parte  Lennon,  64  Fed.  821,  22  U.  8.  App.  561,  affirmed  in 
166  U.  8.  562,  41  L.  1112,  17  8.  Ot.  659,  aU  holding  habeas  corpus 
cannet  be  used  as  writ  of  error;  Bz  parte  Ouddy,  40  Fed.  63,  hold- 
ing decision  in  principal  case  conclusiye  of  right  to  reapiriication; 
Watkins  Land  Mtge.  Go.  t.  Mullen,  —  Kan.  App.  — ,  54  Pac  928, 
holding  jurisdiction  not  only  power  to  hear  and  determine,  but  te 
render  particular  judgment;  dissenting  opinion  in  Miskimlns  t. 
8faayer,  —  Wyo.  — ,  58  Pac.  434,  majority  holding  court,  on  habeas 
corpus,  may  examine  acts  constituting  alleged  contempt 

Oourts.— District  Oourt  is  superior  court  of  general  jurisdiction, 
as  respects  power  to  punish  contempt,  p.  285. 

Courts.—  District  Gourf s  judgment  for  contempt,  not  shown  be- 
yond its  jurisdiction,  is  presumed  within,  on  habeas  corpus,  but 
may  be  proTed  to  be  without,  p.  286. 

Approred  in  In  re  Delgado,  140  XT.  8.  688,  86  Ix  580,  11  S.  Ct 
875,  holding  question  Is  of  jurisdiction.  In  collateral  attack  on  con- 
tempt proceedings. 

Oonrts.—  Ayerment  denying  jurisdiction  Is  not  such  proof,  p.  286. 

ApiM^yed  in  Whitten  y.  Tomlinson,  160  XT.  8.  242,  40  L.  412,  16 
8.  Gt  802,  Kohl  y.  Lehlback,  160  U.  8.  296,  40  I^.  488,  16  8.  Ot  800, 
and  King  y.  BTLean  Asylum,  etc.,  64  Fed.  827,  21  XT.  8.  App.  407, 
holding  ayerment  of  restraint  in  yiolation  of  Constitution,  coochi- 
sion  of  law. 

181  U.  8.  287-298,  88  L.  125^  8BORI8T  y.  ORABTRBB. 

Payment— Note  Is  not  payment,  unless  so  expressly  agreed;  tt 
merely  extends  time  for  payment  p.  290. 

Vayment—  Whether  note  Is  payment  is  for  jury,  p.  290. 

Fayment—  Where  note  is  payment  original  debt  Is  extinguished, 
and  remedy  Is  on  note,  p.  291. 

Payment— Notes,  conditional  payment  for  sale,  are  prima  fade 
payment  and  seller  cannot  retake  goods  and  hold  notes,  p.  292. 

Distinguished  fan  Van  Allen  y.  Frauds,  128  Cat  480,  56  Pac.  841 
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holding  tender  of  notes  not  essential  to  action  against  Tendee^s 
assignor,  tcft  ralne  of  property;  Maxwell  v.  Tufts,  8  N.  Mex.  401, 
46  Pac  960,  83  L.  R.  A.  856,  holding  contention  tbat  tender  was 
necessary,  cannot  be  first  raised  on  appeal. 

Sales. —  Title  does  not  pass.  If  buyer  has  not  performed  condition 
precedent  or  concurrent,  notwithstanding  delivery,  p.  292. 

Approved  in  Cant  Trust  Oo.  v.  Marietta,  etc..  Ry.,  48  Fed.  873»  2 
U.  8.  App.  95,  reafRrming  rule;  Morgan  v.  East,  126  Ind.  44,  25 
N.  B.  868;  9  L.  R.  A.  559,  holding  purchaser  at  public  sale,  having 
tendered  money  instead  of  required  note,  cannot  maintain  replevin. 

Saleo.— Delivery  divests  vendor's  lien,  unless  secured  by  chattel 
«ort;gage  or  agreement,  p.  292. 

iial— .^  BID  of  sale,  given  to  enable  buyer  to  get  goods,  will  not 
pass  title,  tf  otherwise  agreed,  p.  292. 

m  U.  8.  29a-319,  88  U  163,  VBACH  v.  RIOB. 

Oonrts  of  ordinary,  In  Georgia,  are  of  general  probate  jorlsdle- 
Han,  not  c<^laterally  attackable,  p.  814. 

Apinoved  bi  Oomstock  v.  Herron,  55  Fed.  812,  6  U.  8.  App.  626^ 
iMMlng  judgments  of  Probate  Courts  collaterally  conclusive. 

Admfnlatrator,  after  the  first,  is  de  bonis  non,  though  not  te* 
portant  that  record  so  show,  p.  815. 

Cited  tai  B/Cfj  V.  Whltaker,  —  Tex.  Civ.  App.  ^,  60  &  W.  407, 
arguendo. 

Admlnistrator'a  discharge,  by  Georgia  court  of  ordinary,  la  con- 
dwlva,  nnleaa  In  that  court,  or  superior  court,  p.  314. 

OtttA  in  Roy  v.  Whltaker,  —  Tex.  Glv.  App.  —,  60  a  W.  494, 
arguendo. 

Administrator  da  bonis  non  can  only  administer  upon  asseti  ro- 
malnlng  unadmlnistered  In  specie,  p.  816. 

Xqnity.— Oross-biU  Is  necessary,  where  one  defendant  aeeka 
affirmattre  relief  against  another,  p.  817. 

AdmJnlatrator'a  bond,  being  taken  in  good  faith,  unauthortead 
algnlng  for  some  soretieB,  does  not  release  others,  p.  818. 

Approved  in  8iilllvan  v.  Williams,  43  6.  C.  525,  21  8.  B.  657,  hold- 
ing evidence  of  forgery  of  co-obligor's  names.  Inadmissible,  where 
defendant  obUgors  signed  blank  IxHid. 

ISl  U.  8.  S19-886,  8S  L.  184,  HAWKINS  v.  GLBNN. 

OorponttioBa.—  Unpaid  stock  subscription  Is  traat  fund  tar  pay- 
maal  of  eoiporata  dalita,  p.'829. 

BeafBrmed  In  Kdly  v.  Clark,  21  Mont  323,  60  Am.  8t  Rep.  678^ 
06  Pnc  966,  42  I^.  R.  A.  628,  and  Albright  v.  rDixaa,  etc,  R.  R.,  8 
N.  Max.  4U,  40  Pac  464.  Approved  in  Fogg  v.  Blair,  189  U.  8.  126, 
80  U  ion  U  8.  et  4Tr.  hoUUng  issuance  of  foU-paid  stock,  witlioat 
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receiving  quid  pro  quo,  invalid,  against  creditors;  Handley  t.  Stutz, 
139  U.  S.  427.  35  L.  234,  11  S.  Ct  534,  reversing  41  Fed.  534,  hold- 
ing contract  between  stoclcholders  and  corporation,  limiting  former's 
liability,  void  as  to  creditors;  Bennett  t.  Glenn,  56  Fed.  957,  8  U. 
S.  App.  419,  holding  8tocldiolder*s  liability  not  altered,  by  fact  of 
compromise  with  other  stoclcholders;  Hambleton  t.  Glenn,  72  Md. 
339,  20  AtL  117,  holding  assignors  of  nnpaid  stock,  liable  for  as- 
sessments thereon  after  transfer;  Van  Gleve  t.  Berkey,  143  Mo. 
123,  44  S.  W.  746,  42  L.  R.  A.  600,  and  n.,  holding  subscribers  liable 
to  corporation's  creditors  for  amount  of  unpaid  bslance  of  stock; 
Plumb  T.  Bank  of  Enterprise,  48  Kan.  487,  29  Pac  700,  heading  mere 
assignment  and  delivery,  of  stock  certificates,  does  not  divest  trans- 
ferrer of  Individual  liability;  dissenting  opinion  in  Hale  t.  Hardon, 
95  Fed.  783,  arguendo.  See  notes  in  45  Am.  St  Bep.  827,  and  57 
Am.  St  Rep.  66. 

Limited  in  Louisville  Banking  Go.  v.  Btheridge  Mfg.  Co.,  —  Ky. 
— ^  43  8.  W.  171,  holding  mere  fact  of  insi^v^icy  does  not  require 
pro  rata  distribution  of  assets  among  creditors,  and  specific  lien 
may  be  acquired  by  attachment;  Grant  v.  East  etc.,  R.  B.,  54 
Fed.  57S,  13  U.  S.  App.  1,  holding  payment  of  subscription  in 
property,  other  than  money,  ends  trust  Distinguished  in  Clark 
V.  BevOT,  139  U.  S.  110,  111,  35  L.  94,  95,  11  S.  Ct  478,  holding 
corporation  may  dispose  of  stock  to  creditors,  in  discharge  of  debts; 
Handley  t.  Stuts,  189  U.  S.  429,  85  L.  235,  11  S.  Ct  535,  holding 
creditor  cannot  proceed  against  individual  stockholder,  who  received 
stock  as  bimus;  Hollins  t.  Brierfield,  etc.  Iron  Co.,  150  XT.  8.  884, 
87  L.  1117,  14  8.  Ct  180,  holding  neither  insolvency,  nor  failure  to 
collect  subscriptions,  give  simple  contract  creditor  li^i  on  corpora- 
tion's property;  Weyeth  v.  James-Spencer-B.  Co.,  15  Utah,  181,  47 
Pac.  611,  holding,  in  Utah,  party  may,  deal  with  corporation  in  re- 
spect to  its  property,  as  with  individual  owner;  McLaughlin  v. 
O'Neill,  7  Wyo.  207,  51  Pac  249,  holding  creditor's  suit  wiU  not  lie 
In  another  State  against  stockholder,  prior  to  determination  of  debts 
and  assets  of  corporation. 

Judgment  against  corporation  Is  impeachable  only  for  fraud,  p. 
329. 

Approved,  arguendo,  in  Glenn  t.  Marbury,  145  U.  8.  004,  86  L. 
792,  12  8.  Ct  917. 

Corporationa.—  Creditors  may  enforce,  in  equity,  payment  of  sub- 
scriptions, if  corporation  fails  to,  p.  829. 

Approved  in  Glenn  t.  Liggett  186  U.  8.  647,  84  L.  268,  10  8.  Ct 
872,  holding  equity  may  enforce  payment  of  subscriptions  In  favor 
o<  crsditois,  though  company  has  made  no  call;  Glenn  t.  Marbury, 
U.  0.  510,  86  L.  794,  12  8.  Ct  918,  holding  court  will  order 
lent  on  director's  failure  to  do  so;  New  York  Ins.  Co.  v. 
80  Fed.  67,  holding  proper  procedure  by  bill  to  prevent  multi- 
pttel^  eC  suits;  Falk  t.  Whitman  Cigar  Co^  66  N.  J.  Bq.  397,  36 
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AtL  lOM,  holding  mssessmenc  calls  may  properly  be  made  bj  re- 
celTer  of  tnsolTent  corporation,  Instead  of  by  court;  dissenting  opin- 
ion In  Hale  ▼.  Harden,  96  Fed.  786,  argnendo. 

Distlngnisbed  in  Nat  Tabe-Wcwks  Co.  y.  Ballon,  146  U.  8.  524, 
86  L.  10T2,  18  8.  Gt  166,  holding  blU  agiMnst  stockholder  defectiTe 
for  faflnre  to  allege  Judgment  against  corporation. 

Judgment  against  corporation  binds  stockholder,  though  not  a 
party,  p.  829. 

ApproTed  in  Glenn  t.  Liggett  185U.  &648,84L.268,10aOt 
872,  and  ITYlckar  ▼.  Jones,  70  Fed.  768,  both  holding  original  cause 
of  action  need  not  be  set  out  in  suit  against  stockholders  on  judg- 
ment; Wilson  T.  Seymour,  76  Fed.  681,  40  U.  &  App.  567,  holding 
stockholders  estopped  from  alleging  that  decree  establishing  Ten- 
dor's  Hen,  should  not  be  enforced  because  of  yendor's  waiyer  to 
them;  Sheafe  ▼.  Larimer,  79  Fed.  922,  Howarth  t.  Ellwanger,  86 
Fed.  56,  Hale  y.  Harden,  95  Fed.  756,  reyersing  8.  O.,  89  Fed.  287, 
and  Nlckum  y.  Burckhardt  80  Or.  474,  60  Am.  St  Rep.  828,  48 
Pac.  474,  aH  holding  decree  ordering  assessment  conclusiye  on 
stockholders,  not  made  parties;  Cent  Trust  Co.  y.  Western,  etc 
R.  B.,  89  Fed.  29,  holding  judgment  of  foreclosure  conclusiye 
against  stockholders;  Castleman  y.  Templeman,  87  Md.  549,  67  Am. 
8t  Rep.  866,  40  AtL  276,  41  L.  R.  A.  360,  holding  decree  against 
eorporadon  for  debt  and  appointing  receiyer,  conclusiye  as  to  neces- 
sity for,  and  amount  of  assessment  against  stockholders;  Hanson  y. 
DsTloon,  78  Minn.  462,  76  N.  W.  256  (see  dissenting  opinion  in  78 
Minn.  464,  76  N.  W.  257),  holding  judgment  determining  corpora- 
tion debts,  after  exhausting  assets,  conclusiye  on  each  stockholder; 
Alexander  y.  Donohoe,  148  N.  T.  211,  88  N.  B.  266,  holding  one 
suing  as  stockholder,  bound  by  foreign  foreclosure  decree  against 
corporation;  Bear  y.  Oommissioners,  122  N.  O.  436,  65  Am.  St  Rep. 
712,  29  8.  B.  719,  holding  judgment  against  county,  binding  on 
eyery  taxpayer;  Parker  y.  Stonghton  Mill  Co.,  91  Wis.  181.  51  Am. 
8t  Rep.  886,  64  N.  W.  753,  holding  decree  in  another  State,  assess- 
ing premium  notes  of  mutual  insTn*ance  company,  conclusiye,  in 
action  to  recoyer  same;  dissenting  opinion  In  Crumlish  y.  Railroad, 
40  W.  Ya.  664.  22  8.  B.  100,  majority  holding  decree  against  corpo- 
ration, ascertaining  amount  of  liability,  on  basis  of  paid-up  stock 
sf  creditor,  estoppel  between  latter  and  its  stockholders. 

Distinguished  in  Rood  y.  Whorton,  67  Fed.  438,  holding  stock- 
holder, not  party  to  Insolyency  proceedings  against  corporation,  not 
bound  by  decree,  in  respect  to  question  of  Indlyidual  liability:  Wil- 
gus  y.  Germain,  72  Fed.  776,  44  U.  S.  App.  869,  and  Andrews  y. 
Nat  Foundry,  etc.  Worths,  76  Fed.  172,  46  U.  8.  App.  281,  86  L.  R. 
A.  151,  and  n.,  reyersing  8.  O.,  68  Fed.  1007,  holding  shareholder, 
not  a  party,  not  bound  by  judgment  against  corporation  in  noa- 
contractual  action. 

Corporate  stockholder  Is  deemed  prlyy  to  proceedings  tousling 
the  corporation,  p.  329. 
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Approved  In  Chicago,  etc.,  Bridge  Co.  t.  Anglo-American,  etc^ 
Co.,  46  Fed.  687,  holding  foreign  Judgment  against  corporadon* 
binds  shareholders;  Fnmald  y.  Glenn,  84  Fed.  53,  28  U.  8.  App. 
202,  affirming  S.  C,  58  Fed.  878,  holding,  in  ascertainment  of  in- 
debtedness, collection  of  assets,  and  application  thereof,  corpoim- 
tion  represents  shareholders;  The  Rosalie,  75  Fed.  81,  holding  libel- 
lants  owning  stock  in  company  controlling  yessel,  presumed  to 
extend  credit  thereto,  not  to  yessel;  Colombia  Nat  Bank  v.  Mat- 
hews, 85  Fed.  948,  58  U.  S.  App.  655,  holding  stockholder  Toting  bj 
proxy,  waiyes  objection  to  Irregnlaritles,  not  objected  to  by  proxy; 
Hale  T.  Harden,  95  Fed.  752,  reversing  8.  C,  89  Fed.  286,  and  re- 
affirming role;  Mat  Fire  Ins.  Co.  v.  Fnmitnre  Co.,  106  Mich.  175. 
82  Am.  St  Rep.  895,  88  N.  W.  1098,  84  L.  R.  A.  897,  and  n.  (see 
dissenting  opinion  in  108  Mich.  179,  66  N.  W.  1097,  84  L.  R.  A. 
698,  and  n.),  holding  Illinois  judgment  decreeing  assessment  con- 
clusive against  members  sued  thereon  in  Michigan;  Warner  v.  Del- 
bridge,  etc.,  Co.,  110  Mich.  593,  84  Am.  St  Rep.  370,  68  N.  W.  284, 
84  L.  R.  A.  702,  enforcing  liability,  on  assessment  for  unearned 
premiums,  valid  In  State  where  policy  was  executed,  but  not  so 
by  Michigan  laws. 

Distinguished  in  Hale  v.  Harden,  96  Fed.  782,  reversing  S.  O^  89 
Fed.  288,  holding  stockholder  not  concluded  by  finding  upon  ulti- 
mate question  of  individual  liability;  Langworthy  v.  Saxony  Mills, 
72  Mo.  App.  370,  holding,  on  cancellation  of  policy,  and  surrender 
of  note,  assured  not  bound  by  decree  making  assessment  for  losses 
prior  to  cancellation;  Cumberland  Lumber  Co.  v.  Clinton  Hill,  ete., 
Co.,  57  N.  J.  Eq.  630,  42  Atl.  586,  holding  order  for  assessment 
should  not  be  made  until  stockholders  have  reasonable  opportunity 
for  hearing. 

Corporations.— As  respects  creditors,  unpaid  stock  Is  like  any 
other  corporate  asset  P*  330. 

Distinguished  in  Kelly  v.  Clark,  21  Mont  343,  69  Am.  St  Rep. 
895,  53  Pac.  972,  42  L.  R.  A.  885,  holding  action  does  not  Ue  against 
shareholders,  until  creditor  has  exhausted  company's  assets. 

Corporations.-^  Rules  applicable  to  a  going  concern,  remain  so 
where  it  continues  with  power  to  collect  and  apply  debts,  p.  881. 

Approved  In  Swing  v.  Bentley,  etc.,  Co.,  45  W.  Va.  287,  81  S.  B. 
928,  holding  receiver  of  dissolved  foreign  corporation,  appointed  in 
State  of  domicile,  may  sue  here  for  debts  due  corporation;  Qleaan 
v.  Uggett  135  U.  S.  542.  84  L.  266,  10  8.  Ot  870,  reaffirming  rule; 
Qlenn  v.  Marbury,  145  U.  8.  511,  88  L.  795,  12  8.  Ot  918,  holding 
trustee  may,  and  tai  District  of  Columbia  should,  sue  in  name  of 
dissolved  corporation. 

Judgments.— Decree  requiring  corporation  to  U/fj  aweasmeait, 
binds  stockholders,  except  for  fraud,  p.  882. 

Approved  In  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  336.  887. 
40  L.  990,  18  8.  Ct  818,  Qlenn  ▼.  Liggett  47  Fed.  478,  Priest  f 
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Glenn,  51  Fed.  401,  4  U.  S.  App.  478,  Footo  T.  CnoB,  52  Fed.  529. 
FunuOd  T.  Glenn,  56  Fed.  873,  H*Vickar  t.  Jones,  70  Fed.  789, 
Dexter  y.  Bdmandu,  89  Fed.  471,  Hale  y.  Harden,  96  Fed.  759  (eee 
dissenting  opinion  In  95  Fed.  787,  789.  790),  reyerslng  8.  C,  89  Fed. 
289,  Lehman  t.  Glenn,  87  Ala.  627,  Galloway  t.  Glenn,  —  Kjr.  — , 
49  8.  W.  442,  and  Hambleton  t.  Glenn,  72  Md.  849,  854,  857,  20 
AtL  120,  122,  128,  all  holding  foreign  decrees  ordering  assessment, 
binding  In  salt  against  stockholders,  and  not  attackable  collaterally: 
American  Freehold,  etc.,  Mtge.  Co.  t.  Woodworth,  79  Fed.  952.  hold- 
ing it  mmecessaiy  to  plead  original  debt  In  action  against  stock- 
header,  oo  foreign  judgment 

Questioned  In  Meley  t.  Whltaker,  61  N.  J.  L.  OOi,  68  Am.  6t. 
Rep.  721,  40  AtL  5M,  arguendo. 

XdznltatioiiB,  statute  of,  does  not  run  until  refusal  to  pay  stock 
subscription,  it  being  a  trust  fund,  p.  882. 

A]H>royed  in  Glenn  y.  Liggett,  135  U.  S.  543,  84  L.  267,  10  S.  Ot 
8f70,  Gl^m  T.  Marbury,  146  U.  8.  507,  86  L.  793,  12  8.  Ot  917,  Great 
Western  TeL  Co.  y.  Purdy,  162  U.  S.  888.  40  L.  991,  16  S.  Ct  814, 
Glenn  y.  M'Alllstef^s  Bxrs.,  46  Fed.  885,  Liggett  y.  Glenn,  51  Fed. 
891,  892,  4  U.  a  App.  488,  affirming  (on  this  point)  S.  C^  47  Fed. 
481,  and  Thompson  y.  German  Ins.  Co,  76  Fed.  894,  all  heading 
statute  runs  from  date  of  call,  or  assessment;  Priest  y.  Glenn,  51 
Fed.  403,  4  U.  8.  App.  478,  affirming  8.  C,  48  Fed.  20,  holding  limi- 
tation runs  in  fayor  of  stockholder  who  has  assigned  stock  from 
date  of  assessment  not  oi  assignment;  Dorsheimer  y.  Glenn,  51 
Fed.  405,  4  U.  Q,  App.  500,  holding  each  call  glyes  rise  to  separate 
cause  of  action;  Priest  v.  Glenn,  51  Fed.  406,  4  U.  8.  App.  509, 
api^ying  rule  to  statute  limiting  period  for  iNresentatlon  of  claims 
against  estates  oi  decedents;  Dexter  y.  Bdmands,  89  Fed.  478, 
holding  time  at  which  defendant's  liability  accrues,  determined  by. 
statute  establishing  corporation,  not  lex  fori;  Aldrich  y.  Yates,  96 
Fed.  82,  holding  right  of  action  by  receiyer  of  Insolyent  national 
bank,  against  stockholder  on  assessment  arises  on  assessment  by 
comptroller;  Semple  y.  Glenn,  91  Ala.  262,  24  Am.  St.  Rep.  901,  9 
6o.  267,  holding,  where  subscriptions  are  payable  in  installments, 
statute  runs  only  from  call,  although  company  is  4Gfunct;  Lehman 
y.  Gl^m,  87  Ala.  626,  and  Gillin  y.  Sawyer,  98  Me.  166,  44  AtL  680. 
holding  assignee's  right  of  action  to  enforce  secondary  liability 
of  stockhc^ders,  accrues  on  Insolyency  Court's  approyal  of  account 
showing  excess  of  liabilities  oyer  assets;  Langworthy  y.  Gardlng, 
74  Minn.  832,  77  N.  W.  209,  holding  statute  runs  in  fayor  of  policy- 
bolder,  only  from  making  of  assessment;  Washington  Say.  Bank 
y.  Butchers,  etc..  Bank,  107  Mo.  142,  28  Am.  St  Rep.  408,  17  S.  W. 
645,  holding  court  may  make  call  in  interests  of  creditors,  statute 
not  running  against  stockholders  until  demand;  Meley.  y.  Whltaker, 
61  N.  J.  L.  605,  68  Am.  St  Rep.  722,  40  Atl.  595,  holding  maker 
of  premium  note,  payable  ''as  directors  may  require,**  bound  to 


I 


181 U.  8. 836^-352  Notes  on  U.  8.  Report!.  TM 

pay  assessment  lerled  by  recelTer;  Orofoot  t.  Thatdier,  If  TTtmh, 
229,  75  Am.  St  Rep.  788,  57  Pac.  175,  eaose  of  action  on  demand 
note  for  nnpald  portion  of  subscription  to  stock,  does  not  arise  nntfl 
insolyency  of  corporation,  and  actual  demand.  Arguendo,  In  Glenn 
T.  Marbury,  145  U.  8.  506,  86  L.  798,  12  8.  Ot  917,  and  Mut  Fire 
Ins.  Co.  T.  Pumlture  Co.,  106  Mich.  182,  66  N.  W.  1098,  84  L.  R.  A. 
699,  and  a.    8ee  57  Am.  St  Rep.  77,  note. 

Departed  from  In  Qlenn  t.  Abell,  89  Fed.  12,  holding  liability 
provable  as  debt  in  bankruptcy  proceedings,  before  call. 

Xdmltationsy  statute  of,  cannot  run  until  after  call  for  unpaid 
subscriptions  Is  made,  p.  888. 

Approved  in  Oarey  t.  Mayer,  79  Fed.  928»  51  V.  fi.  App.  189, 
holding  discharge  in  bankruptcy  prior  to  call,  good  defense. 

Oorporations.— By  Virginia  code,  one  in  whose  name  stock 
stands,  is  owner,  as  respects  concern  and  its  creditors,  p.  836. 

Distinguished  in  8igua  Iron  Co.  t.  Greene,  88  Fed.  216,  59  U.  8. 
App.  571,  heading  entry  of  name  In  corporation  books,  not  prima 
facie  evidence  that  party  Is  stockholder. 

Corporationa.--  In  Virginia,  Interest  is  chargeable  on  unpaid  sub- 
scriptions from  date  of  call,  p.  836. 

Approved  in  Liggett  v.  Glenn,  51  Fed.  899,  400,  4  U.  a  App.  488, 
holding,  in  default  of  production  of  by-laws.  Interest  will  be  deemed 
chargeable  from  date  of  call. 

Departed  from  in  Hambleton  v.  Glenn,  72  Md.  860,  20  AtL  121, 
holding  interest  oo  assessment  recoverable  from  time  stockholder 
had  notice  there<^,  not  from  date  of  caU. 

181  U.  8.  33(^-352,  33  L.  172,  BMBRBY  t.  JEMI80N. 

Sales.—  Contract  for  purchase  of  cotton  futures,  not  c<mtemplat- 
lug  delivery,  is  void  wager,  p.  345. 

Approved  in  Alexander  v.  SUte.  86  Ga.  249,  12  8.  B.  409,  10 
L.  R.  A.  860,  holding  business  of  dealing  in  futures  not  protected 
by  interstate  commerce  act;  Gist  v.  Telegraph  Co.,  45  8.  C.  368,  55 
Am.  St  Rep.  770,  23  8.  E.  152,  action  will  not  lie  against  telegraph 
company's  for  damages  caused  by  non-delivery  of  message,  relating 
to  transaction  in  cotton  futures.  Following  held  invalid:  Morris 
V.  Norton,  75  Fed.  921,  43  U.  8.  App.  739,  contract  for  sales  on 
margins-  Waldron  ▼.  Johnston,  86  Fed.  758,  contract  for  future  de- 
livery ot  cotton,  without  intention  to  actually  deliver;  Clews  v. 
Jamieson,  96  Fed.  653,  contract  for  sale  and  purchase  of  stocks 
for  future  d^very.  Exchange  rules  allowing  such  contracts  to  be 
closed  by  pajrment  of  differences;  Dows  v.  Glaspel,  4  N.  DalL.  258. 
60  N.  W.  62,  contract  for  dealing  in  wheat  on  margins;  Lester  ▼• 
Buel,  49  Ohio  St  250,  34  Am.  St  Rep.  558,  30  N.  E.  823,  contract 
for  option  to  buy  or  sell  at  future  time,  loser  to  pay  difference  in 
market  price;  Flagg  v.  Gilpin,  17  R.  I.  13,  19  Aa  1085,  agreement 
to  speculate  in  rise  and  fall  of  prices  of  stocka. 
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Oaadai^— GambllBf  It  nooe  tbe  less  such  becanso  In  fUlM  of 
logitUnato  trade,  p.  84ft. 

ApproTod  in  Biorrlaaey  t.  Broomal,  87  Neb.  785^  66  H.  W.  8Hts 
holdinf  whether  parties  intended  to  deal  in  grain,  or  to  gamble, 
determinable  from  conduct  and  transactions  under  contract;  Dows 
T.  Glaspel,  4  N.  Dak.  260,  60  N.  W.  68,  holding  coort  must  look 
throngh  disguise  of  contract,  at  real  intentions. 

CNaning,— Whether  contract  a  wager,  la  determined  by  latial. 
not  form  of  contract,  p.  844. 

EeaArmed  In  Dows  ▼.  Glaspel,  4  N.  Dak.  258,  60  N.  W.  tt. 

Gaming.—  Broker,  prirj,  to  wagering  contract,  cannot  recoTor  for 
serricea  therein,  p.  846. 

Approved  in  Naye  ▼.  Wilson,  IS  Ind.  App.  48,  88  N.  IL  878,  hold- 
ing, one  authorizing  another  to  bet  for  him,  cannot  recover  money 
paid  under  bet;  Hanrey  t.  Merrill,  160  Mass.  11,  15  Am.  8t.  Rep. 
166,  22  N.  B.  51,  6  L.  R.  A.  205.  and  n.,  holding  broker  cannot 
rscoYer  adTances  to  principal;  Dows  t.  Glaspel,  4  N.  Dak.  257,  60 
N.  W.  61,  and  Lester  y.  Buel.  40  Ohio  8t  261,  84  Am.  8t  Rep.  666.  ^    i 

30  N.  B.  824.  reafllrmlng  rule. 

Gaming.— Broker  negotiating  contract,  but  not  privy  to  Illegal 
purpose,  may  recover  for  services,  p.  M5. 

Gaming.—  Payee  cannot  sue  on  note  given  in  wagering  contract, 
p.  847. 

Approved  In  McHullen  v.  Hoffman,  174  U.  8.  656,  10  8.  Ot  846, 
denying  recovery  on  contract  to  abstain  from  bidding,  and  share 
profits  eC  contract  awarded. 

Bills  and  notes.— Bxecution  of  note  does  not  prevent  showing 
origin  in  Illegal  contract  p.  848. 

Reaffirmed  In  McMuUen  v.  Hoffman,  174  U.  8.  657,  10  8.  Ot  846. 

Xdmitations,  statute  of,  ssvlng  time  while  defendant  out  of 
State,  does  not  apply  If  removal  preceded  contract  p.  851. 

Approved  In  Walsh  v.  8diilling,  88  W.  Ya.  110,  10  8.  B.  64,  case 
on  all  fours. 

LimitattonSy  statute  of,  In  Virginia,  meana  defendant  ahaU  not 
reckon  time  after  accrual,  while  out  of  8tate,  p.  862. 

Approved  In  Walsh  v.  Schilling,  88  W.  Ya.  112,  10  a  B.  66,  where 
defendant  removed  from  State  before  making  note  sued  on. 

181  U.  S.  852-871,  33  L.  178.  MELLEN  v.  MOLINB  IRON  WORKS. 

Ptoceas.-  Corporate  creditors'  suit  to  set  aside  cori>orate  deed, 
with  preferences.  Is  to  remove  a  cloud  within  act  of  1876,  permit 
ting  judgment  against  absent  defendant  p.  866. 

VoUowed  in  Lancaster  v.  AsUevUle.  etc,  Ry.,  90  Fed.  132,  a  like 
case.  Approved  in  Greeley  v.  Lowe,  155  U.  %^.  73.  30  L.  75,  15  8. 
Ct  27.  and  Dick  v.  Foraker,  155  U.  8.  411,  80  I^  204,  15  8.  Ct  127. 
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suits  in  equity,  by  citizens  of  two  different  States,  to  remoTe  doud 
from  title  to  land  In  third.  Is  within  Jurisdiction  of  Olrcuit  Oovrt 
in  latter;  Amdt  t.  Griggs,  184  U.  &  327,  88  L.  022,  10  8.  Ct  5«1,  as 
sustaining  this  prorision  of  act  of  1875;  Deck  t.  Whitman,  06  FM. 
880,  and  Brooks  t.  Dun,  51  Fed.  140,  upholding  service  by  publica- 
tion. 

Corporate  creditor  need  not  get  judgment  at  law  against  insol- 
vent concern,  before  proceeding  in  equity,  p.  807. 

Approved  In  Brown  v.  Lake  Superior  Iron  Co.,  184  IT.  S.  634,  88 
L.  1024,  10  S.  Ot  006,  corporation  consenting  to  filing  ol  creditors' 
bills,  is  estopped  to  complain  that  judgments  were  not  first  ob- 
tained. 

Distinguished  In  Morrow  Shoe  Mfg.  Co.  v.  New  Bngland  Shoe 
Co.,  00  Fed.  842,  18  U.  S.  App.  010,  24  L.  R.  A.  426,  State  statute 
cannot  give  Federal  equity  court  jurisdiction  to  entertain  creditor's 
bill,  where  legal  remedy  has  not  been  exhausted;  Hollins  v.  Brier- 
field,  etc^  Ircm  Co.,  160  U.  8.  380,  37  L.  1116,  14  a  Ct  128,  and 
Atlanta,  etc..  R.  R.  v.  Western  Ry.,  60  Fed.  704,  2  XT.  S.  App.  227, 
d^iying  jurisdiction  of  bill  to  subject  property  of  Insolvent  corpora- 
tion to  payment  of  simple  contract  debt  In  advance  of  recovery 
at  law. 

Judgments.— Equity  decree  is  a  determination  tliat  a  suit  Is 
equitable,  and  cannot,  collaterally,  be  treated  as  void,  p.  887. 

Bquity.— Removal  of  liens,  administering  insolvent  corporations 
and  trust  funds,  are  equity  matters,  p.  807. 

Approved  in  Merchants'  Nat  Bank  v.  Chattanooga  Construction 
Co.,  63  Fed.  317,  sustaining  jurisdiction  over  creditor's  bill,  seeking 
receiver  and  injunction,  although  creditors  had  not  secured  judg- 
ments; Chicago,  etc.,  Ry.  v.  Chicago  Bank,  134  IT.  8.  280,  88  L.  006» 
10  S.  Ct  662,  arguendo. 

Judgments.—  Equity  decree  la  not  collaterally  assailable,  because 
not  of  equity  cognisance,  though  erroneous,  p.  807. 

Approved  in  Pullman  Palace-Car  Co.  v.  Washburn,  00  Fed.  707, 
judgment  in  removed  suit  not  collaterally  attackable  for  defective 
allegations  in  removal  petition;  Compton  v.  Jesup,  08  Fed.  282,  81 
U.  S.  App.  480,  and  Peck  v.  ElUott  70  Fed.  11,  47  IT.  6.  App.  006, 
88  L.  R.  A.  020.  and  n.,  reaffirming  rule;  Temple  v.  Glasgow,  80 
Fed.  444,  42  U.  S.  App.  417,  objection  to  jurisdiction  to  appoint  re- 
ceivers for  property,  not  covered  by  complaining  creditor's  liens, 
waived  if  not  taken  in  limine;  Whitney  v.  Bank,  71  Miss.  1020,  16 
So.  30,  23  L.  R.  A.  634,  Chancery  Court's  appointm^it  of  receiver 
for  abandoned  property  of  bank,  at  creditor's  suit  not  collaterally 
attackable,  because  creditor  should  first  have  obtained  judgment 
at  law;  Lemmon  v.  Herbert  02  Va.  067,  24  8.  B.  260,  equity  decree 
cannot  be  attacked  collaterally,  because  complainant  had  complete 
remedy  at  law;  State  v.  Olrcuit  Court  08  Wis.  168.  78  N.  W.  70t 
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holdlnf  liijiinctloa  erroneously  granted  bj  court  of  competent  Jute* 
dictloo«  not  collaterally  attackable. 

Distingnisbed  in  Tbomas  ▼.  American  Fre^^d,  ete^  Mtgei  Geb, 
47  Fed.  5G8,  Federal  court's  equitable  Judgment  In  suit  at  law.  may 
be  racated  at  subsequent  t^rm. 

Oorpocatiottn.—  Sale  of  Inaolrent  corporation's  aseeti  may  be  In 
•drance  of  final  decfee.  If  deemed  desirable,  p.  8(K^. 

Ani>roTed  In  Oompton  t.  Jesup,  68  Fed.  289,  81  U.  8.  App.  488, 
ordering  sale  before  determining  prioritiee,  Is  in  trial«  court's  dls- 
cretloo:  Trust  Oa  ▼.  Grant  LocomotlTe  Works,  185  U.  8.  226,  8i 
L.  104«  10  8.  Ct  742,  Oircult  Court's  refusal  to  allow  amendment  of 
petition,  to  not  rcTlewable. 

Judicial  equity  sale  of  trust  property.  Is  not  inralid  If  ordered 
before  defendant's  appearance;  proceeds  supplant  original,  p.  870. 

Judicial  sales.—  Purcbasers  of  property  In  suit  may  be  admitted 
as  parties  in  court's  discretion  only,  p  371. 

Vpprored  In  Belmont  Nail  Oo.  ▼.  Columbia,  etc..  Steel  Co.,  46 
?*ed.  11,  corporation's  assignment,  after  serrice  in  creditor's  suit  for 
appointment  of  receiver,  does  not  deprive  court  of  Jurisdiction  to 
4T>polQt    See  06  Am.  8t  Rep.  868,  note. 

Lis  pendens.—  Purchasers  pendente  lite  cannot  reUtigate  matters 
'Mermined  in  suit  to  wblcb  render  party,  p.  871. 

Approred  in  Lacassagne  t.  Cbapuls,  144  U.  8.  125,  86  L.  871,  H 
6.  Ct  662,  purcbaser  ftom  defendant  pendente  lite  to  subject  to 
ultimately-issued  writ  of  possession;  Sbeffleld,  etc.  By.  t.  Newman, 
77  Fed.  794,  41  U.  8.  App.  766,  decree  is  binding  on  purcbaser  pen- 
dente Ute.    See  66  Am.  St  Rep.  867,  note. 

181    U.    8.    8n-890,    88    L.    157,    PITTBBUBOH,    BTC,    BT.    ▼. 
KEOKUK,  BTC  BBIDGB  CO. 
Corporate  directors,  not  dissenting  witbln  reasonable   time,  are 
presumed  to  bare  ratified  president's  unautborized  contract  p.  88L 

Reafi&rmed  in  Hadden  ▼.  Natcbaug  Silk  Co.,  84  Fed.  83,  and  O.  V. 
B.  Hin.  Co.  T.  National  Bank,  95  Fed.  80. 

Approved  In  Campbell  ▼.  Argenta  Gold,  etc.,  Co.,  51  Fed.  4.  bold- 
tng  mortgage  executed  at  meeting  of  all  stockbolders,  informally 
cesTened,  merely  roidable;  Augusta,  etc.,  R.  B.  t.  Kittel.  62  Fed. 
74,  2  U.  8.  App.  400,  bolding  president's  mortgage,  ratified  by  cor- 
poration, despite  long  subsequent  rote  of  dlsapproral;  Leroy,  etc, 
Ry.  T.  Sidell,  66  Fed.  81,  and  Missouri  Pac  By.  y.  fiid^t  67  Fed. 
460.  86  U.  8.  App.  162,  botb  holding  contract  made  with  railroad 
president  la  cbarge  of  system,  binds  company;  Central  Trust  Co. 
▼.  AsbTlDe  Land  Co.,  72  Fed.  863,  bolding  managing  agents  agree- 
ment to  arbitrate  ratified  by.  directors'  silence;  First  Nat  Bank  ▼. 
O.  T.  B.  Hin.  Co.,  80  Fed.  444,  wbere  presidoit  was  controlling 
•ttockbolder  and  bad    long  and    ezdusiTely  managed  corporaticm; 
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nilnoit,  etc^  Bank  t.  Pacific  Ry.,  117  CaL  846,  49  Pac.  202,  holding 
pledging  of  bonds  by  president  ratified;  Denlson,  etc.,  Ry.  ▼.  Ran- 
ney,  etc^  M.  Go.,  —  Ind.  Ter.  — ,  53  S.  W.  513,  holding  railroad 
receiving  benefit  from  nnanthorlzed  acts  of  receiver,  estopped  to 
deny  his  authority;  Western  Homestead,  etc^  Co.  ▼.  Nat.  Bank, 
8  N.  Mex.  10,  47  Pac  724,  holding  corporation  having  accepted 
labor  under  contract  signed  by  manager  alone,  estopped  to  deny, 
same  because  by-law  required  two  officers*  signatures;  Bank  ▼. 
Shook,  100  Tenn.  44S,  45  S.  W.  840,  heading  voidable  release  of 
joint  maker  by  bank  officer,  ratified  by  silent  acquiescence,  after 
notice. 

Distinguished  In  Oentral  Trust  Oo.  v.  Gondon,  67  Fed.  102,  81  U.  8. 
App.  387,  holding,  during  existence  of  corporation's  contract  with 
one  person,  president  has  no  authority  to  bind  it  by  contract 
with  another. 

Corporation  is  presumed  to  ratify  agent's  contract,  by  receiving 
""enefit  without  objection,  p.  881. 

Approved  in  Park  v.  Kelly  Axe,  etc.,  Co.,  49  Fed.  626,  6  U.  8. 
App.  26,  holding  bringing  suit  on  contract  made  by  agent  of 
limited  partnership,  ratifies  same;  Campbell  v.  Argenta  Gold,  etc, 
Mln.  Co.,  51  Fed.  9,  holding  corporation  estopped  to  deny  validity 
of  mortgage,  of  which  It  has  received  benefit;  Union  Pac  Ry.  v. 
Chicago,  etc,  Ry.,  51  Fed.  327,  10  U.  8.  App.  98,  holding  contract 
of  executive  committee  bound  directors;  Nebraska,  etc..  Loan  Co. 
V.  Bell,  58  Fed.  328,  12  U.  8.  App.  699,  holding  directors  may  ratify 
secretary's  unauthorized  execution  of  promissory  paper;  American, 
etc..  Bank  v.  Nat  Bank,  82  Fed.  972,  48  IT.  8.  App.  668,  reaflirm- 
Ing  rule;  The  8appho,  94  Fed.  551,  where  vessel  was  repaired 
under  oral  contract  with  unauthorized  agent;  Edelhoff  v.  Homer- 
Miller  Mfg.  Co.,  86  Md.  610,  39  AtL  316,  presuming  ratificati<Hi  of 
chattel  mortgage,  where  money  went  to  pay  corporation  debts; 
Bishop  V.  Kent  etc,  Oo^  20  R.  I.  685,  41  Atl.  257,  holding  voidable 
corporation  mortgage,  given  upon  good  c<Hisideration,  valid  as 
against  creditors.    8ee  70  Am.  8t  Rep.  176,  note. 

Corporate  agent's  authorized  parol  contracts  within  Its  powers, 
are  express  promises  of  the  corporation,  p.  382. 

Approved  In  Columbia,  etc.,  Nav.  Co.  v.  Vancouver  Trans.  09s  82 
Or.  535,  52  Pac  514,  holding  power  ot  president  to  enter  into  charter 
contract  for  corporation's  boat  need  not  be  evidenced  by  resolutten 
9t  directors. 

Oorporate  ofilcers  exercising  powers  presupposing  delegated  au- 
thority, such  authority  is  presumed,  p.  883. 

Approved  In  Jacksonville,  etc,  Ry.  v.  Hooper,  160  U.  8.  522,  40 
L.  522,  16  8.  Ct  882,  holding  president's  authority  may  be  Inferred 
from  company's  acts,  irrespective  of  failure  of  minutes  to  disclose 
authority. 
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Ottrpowitloni  ^  Tht  reasons  wby  corpoimtloii  is  act  UaUe  ea 
Tires  contracts,  stated,  ii.  184. 

Bsafflnnsd  la  McOomilek  ▼.  Market  Bank,  1«  U.  B.  Kfl^  41  U 
821,  17  &  Ot  486»  California  Bank  ▼.  Ksuedj,  16T  U.  a 
U900il7  8.Ot8B4.    8ee70  Am.  8t  Be».  ISa  11%  note. 

Ballioad  leaasi  neither  road  beinf  antherlsed  te  enter  Inte 
Is  nitia  Tlrss,  and  TOid,  p.  88B. 

ApproTsd  In  In  re  Mntnal,  etc,  Ins.  Oe.,  107  Iowa,  100,  10  Am. 
8t  Rep.  104,  160,  77  N.  W.  870,  boldlng  mntoal  assurance  com- 
panyfs  Issnance  of  poUcj  to  non-member,  nhra  rlree;  Adams,  etc* 
Oo.  ▼.  Deyette,  8  8.  Dak.  128,  09  Am.  8t  Bep.  707.  00  N.  W.  474, 
boMInf  corporation  lacks  power  te  create  debt  by  borrowing  menej 
wbeiewlth  to  purchase  Its  own  stock.    See  80  Am.  8t  Bep.  408. 


DIstlngnlshed  In  Central  Transp.  Co.  ▼.  Pullman  Oar  Co.,  180  V.  8. 
40,  80  L.  04,  U  8.  Ot  488,  holding  contract  to  lease  and  transfer 
iwoperlj,  and  abstain  ftom  business  for  nlnetj-nlne  yesrs,  luTSlld: 
Btabop  T.  Kent  etc,  Oe.,  20  B.  I.  088,  41  Aa  208,  holding  Tlelation 
ef  charter  requirement  fdr  consent  of  three-fourths  of  stockholdere 
te  snaking  mortgage,  makes  mortgage  merely  voidable. 

Corporations.—  Wbaterer  powers  may  fairly  be  deemed  Incidental 
te  corporate  purpoaes,  are  granted,  p.  880. 

BaOroada.— If  leglslatlTe  Intent  to  seevre  centlnuons  ttns  Is 
oMnlfest,  power  to  lease  Is  Inferable,  p.  880. 

Approred  In  Union  Pac  By.  ▼.  Chicago,  etc,  By^  108  U.  8.  080^ 
41  L.  370,  10  a.  Ot  1180,  alllrmlng  B.  C,  01  Fed.  828,  10  U.  8.  App. 
801  H>>eldliig  contract  foe  joint  use  of  bridges  sad  tracks  by 
anothsr  road;  Pearsall  ▼.  Great  Northern  By.,  78  Fed,  087,  holding 
right  to  consolidate  tndndea  right  to  agree  for  Interdiaage  e< 
trafle,  joint  use  of  termini,  and  guaranty  ef  bonds. 

Ballroad's  eeatraet,  for  use  of  bridge  serosa  Mississippi,  ta 
sscnrs  contlnnous  line,  held  not  ultra  Tires,  p.  887. 

Approved  In  PIttabargh  By.  ▼.  Keokuk  Bridge  Co..  100  U.  B.  181, 
W  L.  108,  15  8.  Ct  44^  censtruing  same  contract 

Ballroad  bridge  for  passage  ef  trains.  Is  a  ''railroad**  ever 
water,  within  PeuaylTania  law  of  1870,  p.  880. 

Corporate  ultra  Tires  contract  is  not  TsUdated  by  ezecutlen; 
diealBrmance  and  quantum  meruit  are  proper  reynedlee,  p.  880. 

BeaArmed  In  Central  Transp.  CO.  t.  Pullman  Car  Co.,  180  U.  & 
0i.8OUOail8.Ct48a  CampbeU  t.  ArgenU  OeM,  elc  Mln. 
Co.,  81  Fed.  8,  Safety,  etc.  Wire  Co.  t.  Mayor,  etc,  74  Fsd.  881^ 
4S  U.  a  App.  04,  Oaa-Ught  Co.  t.  United  Gaa,  etc,  Co.,  85  Me. 
541,  80  Akl  8t  Bep.  890,  27  Aa  029^  De  la  Yergne  Co.  t.  SaTtngs 
Inst,  175U.  e.0B,208.Ct25,and  MIOer  w.  Ingnnuies  Co..  8i 
i:4«»  81  8.  W.  41,  20  L.  B.  A.  rm 
Yea.  ZI— Bi 
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Api^Te6  fn  California  Bank  ▼.  Kennedy,  107  U.  8.  SOT,  42  Ia 
200,  17  8.  Ot  838,  holding  national  bank  may  plead  lack  of  author- 
ity to  pmchase  stocks  of  other  corporations,  when  sned  as  iharo- 
holdar;  Andrews  ▼.  Toongstown  Ck>ke  Oo.,  86  Fed.  696,  holding 
either  party  to  nltrm  Tires  contract  may  recover  ralne  of  property 
d^llTorsd  hereunder;  Lincoln  Land  Oo.  ▼.  Village  of  Grant,  57  Neb. 
76,  77  N.  W.  851,  holding  mnnldpal  corporation  liable  for  reason- 
able  yal^e  of  benefits  received  under  void  omtract;  Jemlson  ▼. 
Oltlsens,  etc.  Bank,  122  N.  Y.  142,  19  Am.  8t  Repw  486,  25  N.  B. 
266,  9  L.  R.  A.  710,  holding  role  estopping  corporation  from  plead- 
ing ultra  Tires,  where  contract  has  been  executed,  inapplicable 
to  contract  against  public  policy;  Livingston  v.  School  District  No. 
T,  16  8.  Dak.  151,  76  N.  W.  301,  allowing  holder  of  InvaUd  b<md 
for  erection  of  school,  to  recover  value  of  building  on  quantum 
meruit;  Marble  Co,  v.  Harvey,  92  Tenn.  121,  86  Am.  8t  Sep.  74, 
20  8.  W.  429,  18  L.  R.  A.  255,  and  n.,  purchase  by  for^gn  corpora* 
tlon,  of  dom^tic  corporation's  stock,  for  purpose  of  controlling 
same;  Goshom  v.  County  Court  42  W.  Va.  744,  26  B.  B.  456^  hold- 
ing County.  Court,  having  Illegally  contracted  for  hogs,  liable  for 
reasonable  market  value  at  time  of  delivery:  dissenting  opinion  in 
Bath  Gas-Llght  Co.  v.  Claffy,  151  N.  Y.  45,  45  N.  B.  896  86  L.  B. 
Al  671,  majority  holding  lessor  may  recover  on  ultra  vires  lease 
for  rent  accrued,  where  lessee  occupied  pn^^erty.  See  85  Am.  St. 
Rep.  895,  and  70  Am.  8t  Rep.  171,  175,  notes. 

Distinguished  In  City  of  Goodland  v.  Bank,  74  Mo.  App.  8111 
balding  ultra  vires  cannot  be  pleaded  as  defense  to  liability,  under 
executed  contract,  not  malum  In  se. 

Miscellaneous.—  Plttaburgh.  etc.,  B.  R.  ▼.  Bishop,  IB  Ohio  O.  OL 
886,  not  In  point 

181  U.  8.  890-39t  83  L.  201,  WILLIAMS  ▼.  CONGBR. 

Appeal.— Rehearing  refused  after  close  of  term,  on  same  reap 
sons  previously  urged,  p.  891. 

Approved  In  BushneU  v.  Crooke  Mln.,  etc,  Oo^  150  U.  8.  83,  VT 
L.  1007,  14  8.  Ct  22,  application  for  rehearing  cannot  be  enter- 
tained, when  presented  at  term  subsequent  to  trial  term;  WlUlams 
V.  Bennett,  1  Tex.  Olv.  App.  608,  20  8.  W.  859,  arguendo. 

181  Ur  &  891-892,  88  L.  215,  MARSHALL  v.  UNITBD  8TATB& 
Not  dted. 

Ill  U.  a  892-8M,  88  L.  208,  RADFORD  v.  FOIMOU. 

AfpsaL— Two  years'  limitation  on  bringing  appeal,  roas  txom 
stttry  of  decree,  not  tlsM  of  Its  taking  effect,  p.  894. 

Not  dted. 

la  U.  a  884^885,  88  U  204,  PACIFIO  BXPRE8B  CO.  v.  MAI^IN. 
AppeaL^  On  error  by  defendant  Amount  in  controversy  is  jndf 
It  below,  not  plaintHTs  dalm,  p.  89S. 


8Qt  NotM  €B  H.  &  BtptrUk  -la  U.  8. 886-426 


Avprtffttd  la  I>nper  t.  Otark,  fSB  Olilo  8t  t88»  02  N.  B. 


m  IL  &  886^  n  L.  t2S;  Uar  ▼.  PmiNSTIiTAlilA. 

CHmfiMil  law^~  Death  of  accnaed,  ki  crtailiMU  caMb  teauffht  up 
an  «fTor,  abatM  th%  suit,  p.  SMb 

Not 


in  u.  &  SM-»7,  Si  L.  112,  omoAoa  vrou  sr.  t.  gbat. 

.—  Act  or  1887  aboilrtioo  appool  rabooquoBt  to  tbo  act 
prior  offdor  lomaadlBf  nmoiwmA  0000%  p.  801. 

Not 


ISl  U.  8.  881^-181,  DSNT  ▼.  FOBGUSON. 

Motion  granted  to  dlapenao  wttli  flUnf  of  tm  of  the  twenlj-llTe 
cc^lea  of  roeord  reqnlxod  bgr.  mlo,  p.  401. 

Olted  la  FergnaoB  y.  Dont,  46  Fed.  M, 


151  U.  &  4Q1--I0B,  NIOHOIB  T.  MABSH. 

Ooota  of  printing  locord  adrancod  by  appellants,  orderod  paid  bj 
appdleoo.  pk  408L 

Not  dted.  I 

UI  U.  a  406-406,  88  L.  21s,  HUNT  ▼.  BLACKBURN. 

Qrtmiaal  lsw>-  Doatb  of  accused,  ponding  writ  of  onor,  abateo 
aatt  p.  d08L 

Not  dted. 

111  U.  &  406-426,  88  Lw  106,  FBBBLAND  ▼.  WILUAIO. 

Constitntional  law.— Judgment  In  tmrt  la  not  a  contract,  pro- 
tocted  bj  obligation  clause,  p.  418. 

Approyed  In  Day  t.  Haddoi,  9  Oolo.  App.  468,  48  Pac.  1066,  re- 
peal of  proTlslon  for  attachment.  In  actions  on  orerdue  notes,  does 
not  violate  Gonstltutlon;  dissenting  opinion  In  Bettman  ▼.  Oowley, 
10  Wash.  2ZU  68  Pac.  68,  40  U  B.  A.  821,  maJoHty  holding  act 
shortening  duration  of  Judgment  Uens,  Inralid,  as  to  orlsttng  judg- 
ments.   See  20  Am.  8t  Bep.  669,  note. 

Constitutional  law.— Hence,  West  Virginia  Constitution,  pro- 
hibiting lery  on  property,  for  acts  of  war,  applies  to  suc^  p.  416L 

Approved  In  Packer  t.  Whittier,  81  Fed.  618,  68  U.  8.  Appw  41» 
original  cause  of  action  not  so  merged  to  Judgment  as  to>  piovont 
Its  betog  ahowa. 

War.—  No  drfl  liability,  attaches  to  soldiers'  acts.  In  accordance 
with  usages  of  warfare,  p.  416. 

Api»t>Ted  In  Stephens  ▼.  Cherokee  Nation,  174  U.  8.  478,  18  8. 
Ct  734,  grant  of  new  remedy  by  way  of  reriew.  Is  not  Illegal  legla- 
latlTO  Interference  with  Judicial  proceedings;  Underhill  t.  Heman* 


( 


I 


m  U.  8. 44<^Ixzzl        Netes  OB  U.  a.  BepMl&  SM 

tem  65  Fed.  582.  26  TT.  &  App.  578^  8S  L.  S.  A.  468^  mfllteiT  com- 
mander of  Yeneztielaii  rerohitioB,  ie  not  nablo  for  aaaaiilt  oa  AflMrt- 
can  dttoen  during  rerohition. 

Oonatltatlonal  law.—  Bill  In  eqalty,  to  enjoin  Judgment  for  tort 
la  due  process  of  law,  p.  425. 

Approved  in  Oantini  v.  TiUman,  64  Fed.  976.  m^olding  South 
Carolina  Tillman  liquor  law. 

DistlngnUhed  In  Smith  t.  BiTona,  66  Fed.  856,  act  practlcallj. 
requiring  complainant  alone  to  fence  his  whole  tract,  is  nnconsti- 
tutlonaL 

lai  U.  6.  440,  38  L.  222,  LOUISVII/IiB,  WTQ^  EY.  Y.  O0NTRAL, 
BTO..  R.  B. 
Cited  In  Humphreys  t.  Perry,  148  U.  8.  647,  87  L.  596,  IB  6.  Ot 
719. 

181  U.  8.  XTUi,  APPENDIX. 
Cited  in  Adams  ▼.  Yazoo,  etc.,  R.  E.,  —  Miss.  — ^  24  8o.  319. 

181  U-  8.  Ixvii-Ixix,  BX  PARTE  HARMON. 

Mandamus.— Motion  to  amend  return  to  writ  to  Circuit  Court, 
hj  adding  another  respondent,  denied,  p.  IxrlL 

181  U.  8.  Ixxi,  15  L.  929.  SHANNON  v.  OAVAZOS. 

Appeal  by  one  defendant,  from  Joint  decree  against  all,  without 
severance,  dismissed,  p.  Ixzl. 

181  U.  S.  Ixxii-lxxiii,  16  L.  796,  DAVIDSON  T.  LANIBB. 

Appeal.— Reasonable  notice  of  motion  to  dismiss  for  want  of 
Jurisdiction,  must  be  giren  opposing  counsel,  p.  IxzUI. 

131    U.    8.   Ixxiii-lxxlT,    17    U   603,    MIRAM0NTE8    ▼.    UNITED 

STATES. 
Publie  lands.— Ungranted  petition  to  Mexican  government,  for 
surplus  lands,  is  no  basis  for  claim  against  United  Statea,  p.  Ixxiv. 

Ul  U.  a  IxxT-lxxx,  18  li.  62,  SMITH  T.  ORTON. 

Aastgnea  of  chose  In  action  talLOS  subject  to  equities  of  original 
obligor,  p.  IxxTiL 

Trusts.— Surety  holds  principal's  realty,  conveyed  to  him  for 
fels  pfoteetton*  as  trustee,  p.  Ixxvt 

Tsndat,  to  be  protected  as  bona  fide  purchaser,  must  show  deed* 
tendoi^s  seisin,  payment  before  notice,  p.  Ixxviil. 

181  U.  &  S*",  18  L.  169,  WASHINGTON  CO.  v.  DURANT. 

Appeal  allowed,  or  writ  of  error  served.  Is  essential;  agreement 
of  parties  Is  insuffldent,  p.  Ixxx. 

ISl  U.  &  Ixxx-lxxxl,  18  L.  169,  DAYTON  v.  UNITED  8TATH8. 

Admiralty  appeal  dismissed,  because  decree  condemning  only 
vessel,  where  cargo,  also  UbeUed,  not  final,  p.  IxxxL 


^  HotM  on  U.  &  Reports.     181 U.  €.  IzziK^Devfl 

^  XT.  &  lcczt4zxxtl,  18  L.  282p  KtLWAXJKBE,  VTO,  R.  B.  T. 
HOWARD. 
^VpetL—  llMiioTtl  of  nlln«4  fwedMnire  roedTor,  !•  not  mrtoir- 
^  In  tepreme  Oonrt,  pu  Irrrli. 

ttl  U.  a.  tzzzlMxxxill,  18  U  241,  UKITIBD  0TJLTBB  T.  ABMBJO. 
^ppetnuno*  cannot  bo  changed  tf  clerk  after  term,  ftom  gea^ 
^'^  to  special,  withOQt  leare  of  court,  p.  ItytII, 

^U.S.  IzzxT,  19  U  201,  LB  MORE  t.  UNITED  STATSS. 

-^PpeftL— Supreme  Oonrt  win  not  recall  mandate  of  preceding 
^^'iBf  to  correct  errora  in  transcript,  p.  Izxzt. 

^    17.    8.   IzxxYiil-^zzxiz,    18   U    884,   PATTBRSQN   ▼.    HOA*8 

AXBOUTORfl. 
AppesU.— Bond  most  be  filed  wltbin  ten  dajs,  to  malce  writ  of 
''^  m,  supersedeas,  p.  Ixxxriit 

^  TJ.   e.  Izzxix-xc  10  L.  158,  HABSHAUi  ▼.  LAMX 

CbiiixLs._  Srror  of  State  court  in  constructlOD  of  State  law,  to  not 
'•^^'^^mble  by  Supreme  Oourt,  p.  xc 

^^cr^sient.— Legal  title  must  preyall;  neither  party,  can  show 
•tt^**    is  equitably  owner,  p.  xe. 

tt^   ^.    &  xel-XGii,  19  L.  308,  MORRI0  y.  SHRINBR. 

^1^^>L*-  Where  <mly  one  exception  to  inding  in  actioo  wWhc 
^  ^^^^^>  court  will  not  examine  record  further,  p.  xdl. 

1^^    tJ.   8.  xcii-xcUi,  10  L.  878,  AMBRIOAN,  BTGL,  PAPBR  GO.  T. 


'^P'pcaL-x  Order  issued  to  show  cause  why  appeal  should  not 
^  ttsmisaed,  because  fictitious,  p.  xclL 

Approved  in  In  re  Burdick,  162  IlL  03,  44  N.  B.  414  (see  dlsseu^ 
ing  opinion  in  162  IlL  77,  44  N.  E.  422),  holding  stranger  cannot 
■■^ii^taln  petition  to  strike  out  Judgment  on  ground  that  suit  was 

coUu^Ye. 

^^  ^-  a  xdll-xciT,  10  L.  257,  GHIOAGO  T.  BIOBLOW. 

^Ppenl  not  dlsmissaMe,  where  cleric  failed  to  enter  it.  though 
'^'^^l  It  may  be  done  nunc  pro  tunc,  p.  xcIt. 

^^^Ted  in  Nashua,  etc^  Gorp.  t.  Boston,  etc.,  R.  (Mp^  61 
'^  ^tc^  SI  U.  &  App.  60,  holding  clerk's  certificate  showing 
^'^^^'oi^  from  record  ot  parts  of  transcript,  bam  motion  to  dtemlsa. 

^^)^-  «.  XCT-XCTI,  10  L.  532.  533,  TEXAS  t.  WHITE, 
^^^"^^^ts.— Rule  to  show  cause  is  not  gmerally  grantable,  with- 
^^dsTlts  of  facts  on  which  based,  p.  xcri. 

^_^-  &  XCTii,  10  L.  462,  LATHAM  T.  UNITED  STATB& 

'^^PeaL— Order  allowing  appeal  relates  back  to  date  of  prayer 
'*  Wowance,  p.  xcril. 


I 


in  U.  8.  xerlll-cstv     Notes  on  TT.  8.  Beportip  06 

131  U.  8.  xcTlll.  Id  L.  767.  DOWNING  v.  McOARTKVT. 

Appeal  bgr  one  defendant,  wltkoiit  notice  to  otbera,  or  tbelr  re* 
fueml,  dtemteed,  |i.  zcrlU. 

Approved  tai  Hardee  t.  Wllaon,  i4eU.&182,a6Li.8B4,tf8. 
Ct  40,  tioldtef  deeiee  tnm  wbldi  all  defendants  moat  appeal.  Joint 
decree;  Hnmes  t.  Nat  Bank,  M  Fed.  900,  13  U.  8.  App.  80,  bold- 
tag  snretlea  cannot  haTO  Jndfment  roTlewed  on  error  wltboat 
Jeinlnf  prlndpaL 

181  U.  &  scTlU-zeU:.  19  L.  881,  WOOD  ▼.  BIOHABML 

AppeaL—  Notice  of  motion  for  additional  socnitty  on  errsr.  ninsC 
be  glTon  opposite  party,  p.  zdT. 

181  U.  8.  xdx-e,  19  L.  4fiS^  BALTIMORB,  BTO.,  B.  R.  T.  MABp 
SHALIi  GO. 
Oovrta.— Cerdflcate  of  dirialon  on  question  of  Olienit  Oonrfs 
Jurisdiction  is  reyiewable  b7  Supreme  Gourt;  p.  zdz* 

Gitod  in  Majnaid  t.  Hecbt  lU  U.  8.  827,  88  L.  180,  14  ft.  Gt 
864,  wbere  appeal  Is  on  questton  of  Jurisdiction  alone^  certllicats 
of  question  is  essentiaL 

181  U.  6.  d-cil,  ao  L.  679,  PBYTON  ▼.  HDINBKIN. 

Oontraet  by  New  Toric  consignee  to  make  adTanee  ea  gooda, 
draws  interest  by.  New  York  rate,  tbough  conslfnee  of  anotber 
State,  p.  ciL 

ApproTOd  in  Falls  t.  Building  ft  Loan  Oo^  97  Ala.  484,  18  So. 
82,  24  L.  B.  A.  182,  bolding  lez  lod  contractus  gorems  as  to  In* 
terest,  irrespectlye  of  lax  lod,  as  to  usury. 

Factor  may  recoTer  from  prindpal,  cost  of  Insurance  on  goods 
consigned  to  bim,  p.  eO. 

131  U.  S.  ctil-4dT,  21  U  141,  GARDNBB  ▼.  OOODTSAB  GO. 

Appeal  dismissed  as  coliusire,  wbers  one  party  paid  counsel  on 
both  sides,  in  botb  courts,  p.  dlL 

181  U.  8.  CTl-dx,  21  L.  619,  BAIRD  T.  UNITBD  8TATB8. 

Oourt  of  Olalms  pleadings  must  be  sutBdently  tscbnical  to  giro 
goremment  benefit  e<  rule  of  res  Judicata,  p.  criL 

Courts.— Petition  in  Gourt  of  Claima,  confined  to  one  dause  of 
agreement  concludes  examination  of  otbers,  p.  ertlL 

Damages.— One  bas  no  rigbt  to  conduct  his  business  so  as  to 
swell  dalm  for  damages  on  contract,  p.  dx. 

181  U.  &  CXl-«xlT,  21  L.  112,  WILLIAMS  ▼.  BBYNOLD& 

Gourts.— Act  of  1808  permits  suit  to  reooTsr  Illegal  rerenue  du* 
tlea.  m  Circuit  Court,  only  If  dttaensblp  diTersa,  p.  ctllt 


UiV.M,  cUf'-aiT,  SI  U  127.  MATB  t.  FBITTCm. 

OMvliL— Ibito  dtdtlon  advene  to  dalm  under  twnkropC  aeC,  la 
p»flew»ble  ligr  flopgewM  Goort.  p.  czr. 

131  U.  8.  czT-«zirlll,  SI  U  0M»  OABRATT  T.  8BIBBBT. 

BstaBlBir— TJm  of  pordon  It  not  InfringemeDt  of  pttent  for  eoi»> 
btnatkMi  of  ■ereral  proccMee,  p.  czr. 

in  U.  8.  czxT-ezzTl,  22  Lw  14a  B0I8B  OOUNTT  OOM MI8SIONBR8 
▼.  OOBMAM. 
8m>oioed>M  to  ATold  improper  exeeotloa  ef  JudfineQt  will  taM 
ealj  after  nottee^  p.  cxzr* 

181  U.  &  czzTl-cxxxl,  28  L.  82»  DANB  ▼.  OHIOAGO  MFQ.  GO. 

BBleBti«— OomUnmtlon,  productlTe  ef  new  end  neefnl  reenlt.  la 
petentable,  thoogh  an  parte  known,  p.  czxzL 

181  U.  8.  czxxl-czxxlT,  22  L.  44d.  MONOBR  t.  8HIRLBT. 

JadgBMAt,  and  title  therennder«  may  bo  annulled  In  equltj  for 
fraud,  onleea  bona  fide  purcbaaera  affected,  p.  ctttII, 

181  IT.  B.  cxxKr^exxxrl  28  L.  461,  FLORIDA  ▼.  ANDBR80N. 

Clerk  of  Supreme  Court  la  entitled  to  one  per  cent  of  money  paid 
Into  ble  cuatody,  pu  cxxztL 

181  U.  8.  enanrtWezxrnU,  28  L.  871,  08B0RN  ▼.  UNITED  STATMl 
Ooeta.—  If  Supreme  Court  Judgment  allent  aa  to  coati,  each  muat 
pey  bla  own,  p.  czzzrlll. 

Clerk  may  wltbbold  mandate  unto  feea  paid.  If  be  baa  no  aecn- 
rtty.  ftem  party,  p^  cxzzrllL 

131  U.  8.  ezxxlz-adll,  SI  U  680,  PHIPPB  t,  8BDOWICK. 

Appeal.—  Quecy  wbetber  Supreme  Court  can  recaO  mandate  after 
term,  p.  ciiilx. 

131  U.  8.  cxlU-czmi,  28  L.  1010.  FORHB  t.  McYBIGH. 

Courta.— ICotlon  to  affirm  muat  accompany  modoo  to  diamlae 
under  Rale  8>  p.  cxlllL 

131  IT.  8.  cznU-KXllT,  28  L.  lOOa  RTTCKMAlf  T.  BBRQHOLZ. 

Courta.—  State  court* e  azdualon  of  erldoice  tbat  Federal  brokei^a 
bcenee  unpaid,  ralaee  Federal  queetloii,  p.  cxHt. 

181  U.  8.  cxllT-czlT,  28  U  9S1,  OBRMAKICA  NAT.  BANK  ▼.  CASB. 
Banka.— Stockboldera  of  Ineolrent  naUoiial  bank,  are  liable  te 
make  cootrlbutkm,  p.  czlr. 

Ceurtau-That  la  "la  dlapute**  wbleb  wo«M  be  aettl^  by  decree 
If  net  appealed  ffeami,  p.  czlr. 

131  U.  a  csM-esMlt  24  li.  Sll,  THATOHBR  ▼.  KAUCHBB. 

Prtedpal  perMiltUag  agent  to  aeaume  apparent  rigbt  to  aell  pefw 
aenalty,  la  bound,  aa  against  Innocent  purchaser,  p.  cxlTt 


) 


in  U.  &  ezlTlil-<lill    Notes  pn  U.  8.  Raporta. 

151  XT.  &  ezlTlllHd.  24  L.  1060,  BLIZABETH  ▼.  mClUUUMIf  FAT. 
00. 

Appeal.—  Supreme  Oourt  may  amend  decree  eireiiediii(f  eaAMi, 
at  any  time,  p.  czllz. 

▲ppeaL— Joint  decree  below.  Incorrect  only  aa  to  «mie  partlaa^ 
may  be  rereraed  entirely,  or  in  part,  p.  cxlix. 

181  U.  a.  d-cli,  24  U  025,  JONBS  ▼.  aBOVmB,  BTO.,  MAGEL  Oa 
Appellate  court  cannot  paaa  on  exception  to  admlaaioii  of  paper 

at  trial.  If  copy  not  in  record,  p.  cL 
AppeaL—  Every  ];M!e8umption  f ayors  correctneaa  of  mling  bdow, 

p.  dL 

AppeaL—  Bill  of  exceptions,  signed  after  term,  witboat  eider  of 
court.  Is  not  part  of  record,  p.  cL 

Approved  in  United  States  ▼.  Jones,  149  U.  6.  263,  87  L.  726,  18 
8.  Ot  840,  holding  bill  of  exceptions,  signed  after  term,  without 
order  extending  time,  improvidently  allowed;  Morse  t.  Andersoa, 
IfiO  U.  8.  158,  87  U  1037,  14  8.  Ct  44,  reaffirming  rule. 

181  U.  &  di-clili,  24  U  705,  SAWYEB  ▼.  WEAVEB. 

Brideooe.— Contract  deducible  from  two  deeds,  taken  togethat; 
may  not  be  raried  by  parol,  p.  cliL 

181  V.  8.  cUii-<lv,  24  U  706,  CONNBCTIOUT  IM8.  00.  ▼.  BUBH- 
6TINE. 
Mortgagee,  whose  agent  has  notice  that  prior  mortgage  fraiidi»- 
lently  discharged,  has  no  Uen  superior  thereto,  p.  dlT. 

181  U.  8.  clTi-clTii,  24  L.  80a  BISHBB  y.  SMITH. 

Mortgagee.— Parol  is  admissibla  to  show  conyeyaaoa,  abaotnla 
en  its  face,  a  mortgage,  p.  dvi. 

181  U.  8.  dix,  24  L.  506*  UNITED  8TATBB  ▼.  DBISCOLU 

Court  of  Claims  win  not  be  required  to  make  additional  an^tnga 
ef  facts,  except  hk  conformity  with  rules,  p.  dix. 

181  U.  8.  dx,  25  L.  520.  DUMONT  t.  DBS  MOINB8,  BTO.,  B.  B. 

Bevlew.— Petition  for  bill,  on  ground  oi  newly-discoTered  OfTl- 
dence,  will  not  be  granted,  if  showing  erideot  ladies,  p.  dx. 

Approred  in  Howton  t.  Boberts,  —  Ky.  — ,  40  8.  W.  842,  holding 
want  of  recdlectlon  of  recorded  deed,  no  ground  for  new  trlaL 

181  U.  8.  dx-dxl.  25  L.  157,  CAB80N  ▼.  OBBB 

Courts.— Whether  sale  of  cotton  can  pass  title  before  gorem- 
ment  tax  paid,  raises  no  Federal  question,  p.  dx. 

181  U.  8.  dxl-dxil,  26  L.  406,  FLOUBNOT  ▼.  LA8TBAPB& 

Bzeention.— SherUr a  deed,  executed  In  deputy's  name.  Is  geo4 
In  Louisiana,  p.  dxL 


KotM  on  IT.  8.  Reports.    Ill  TJ.  8.  clxlr-elzzTtt 

.— 0%)ocCIon  not  made  below,  cannot  be  assigned  as  error 
aad  csMsiflgTgJ^  p.  dxlL 

THaLr- General  rerdlct  "tor  tbe  defendant **  Is  same  as  special 
▼erdlct  en  each  issue,  and  authorizes  same  Judgment*  p.  dzll. 

Reaffirmed  in  Topliff  t.  Topliff,  8  Ohio  0.  O.  66. 

ISl  U.  a.  dxlT-dXT,  2S  U  51d,  UNITBD  STATES  ▼.  MORGAN. 

Vnlted  States.— Adjusted  revenue  collector's  account*  la  condu* 
slve  as  to  extra  compoisatlon,  p.  cIxIt. 

Zntamal  rereane  coUeetor's  extra  compensation,  may  be  fixed 
prior  to  senrlce  rendered,  p.  clxir. 

181  U.  8.  dxv-dxvi,  24  L.  1109,  HUNT  y.  HUNT. 

OsBStitational  law.— Marriage  contract  is  not  within  the  obliga- 
tion clause,  p.  dxT. 

ApproTed  In  State  t.  Totty,  41  Fed.  759,  7  L.  R.  A.  63,  uphold- 
ing prohibition  of  marriages  between  blaclu  and  whites. 

Oourta.— State  court  decision  that  A.  is  citizen  of  certain  State, 
raises  no  Federal  question,  p.  clxvi. 

131  U.  8.  clxYiil,  25  L.  782,  CRANE  t.  KANiSAS  PAO.  RY. 

Executor  of  railway  contractor,  not  his  heirs,  may  enforce  con- 
tract, though  profits  partly  in  lands,  p.  clxyilL 

181  U.  8.  chdx-Hdxxli,  25  L.  733,  UNITED  STATES  T.  OAINES. 
Costs  cannot  be  awarded  in  criminal  case  unless  authorized  by 
some  statute,  p.  clxx. 

ApproTed  in  Risen  v.  Multnomah  County,  81  Or.  135,  49  Pac  781, 
holding  provision  that  State  shall  recelye  and  be  liable  for  costs, 
inapplicable  to  criminal  proceedings. 

181  U.  8.  dxxil-clxxlT,  25  L.  89i,  KNICKER600KER  JAWB  INS. 
CO  ▼.  80HNBIDER. 
Pleading  on  Insurance  policy  averring  proof  of  death  need  not 
be  proved  where  answer,  after  general  denial,  relies  wholly,  on 
special  defense,  p.  clxxiv. 

181  U.  8.  clxxiv-<!lxxv.  25  lu  572,  McINTYRB  v.  GIBLIN. 

Damages.—  Compensation  for  suffering  may  be  awarded  by  Jury 
In  action  for  negligent  wounding,  p.  clxxiv. 

Approved  In  Kennon  v.  Ollmer,  181  U.  S.  27,  38  L.  118,  9  S.  Ct. 
698,  reaffirming  rule;  Southern  Exp.  C6w  v.  Platten,  98  Fed.  940, 
holding  recovery  allowable  for  mental  suffering  resulting  from 
proved  physical  Injuxy* 

181  U.  8.  dxxv-Hdxxvil,  25  U  978,  RICE  v.  EDWARDS. 

Appeal.— Equity  decree  will  not  be  reversed  for  harmless  de- 
parture from  technical  rules,  p.  clxxvli. 
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SUP&BMB  COXTBT  OF  THB  UnITBD  STATBS. 


Oct.  Tbrm, 


MuDidpal  oorporationa  are  comprehended 
vnder  ihe  gODeral  termi  "person  or  persons*' 
and  "Inhabitants"  in  ihe  Act  of  Limitations 
In  foroe  in  the  District  of  Colnmbia. 

8eho0l  Dirsetari  qf' 8t.  Charles  Twp.  y. 
Oo&rffet,  fiOMo,  194;  Fe(^r.  IHnitp  0 hutch, 
83  N.  T.  44,  57;  PeopU  ▼.  Utica  In$,  Co.  15 
Johns.  858. 

The  cause  of  action  did  not  accrue  within 
three  years  before  suit  was  brought. 

Wood,  Lim.  of  Act.  821,  l35;  P^  ▼. 
Nmo  York  d  JL  XT.  8.  M.  StMmMp  Co.  5 
Bosw.  226;  Bowman  ▼.  Wright,  7  Bush  (Ev.) 
875;  Hitt  r.  Sharer,  84  HI.  9. 

Messrs.  A*  O.  Riddle  and  Henry  E* 
Davis*  for  defendant  in  error: 

This  is  an  action  to  recover  money  paid, 
laid  out  and  expended  by  the  District  for  the 
Use  of  the  defendant,  at  its  special  instance 
and  request. 

Brooklyn  t.  Brooklyn  City  iZ.  O?.  47  N,  Y. 
475;  Illinois  Cent.  E.  Co.  y.  BloomingUm,  76 
111.  447. 

The  Railroad  Company  is  chargeable  with 
the  demand  sought  to  be  enforced  against  it. 

Marsh  V.  Iivlton  County.  77  U.  8.  10  Wall. 
676(19:  1040);  Hitchcock  v.  Qaltesion.^^V. 
6.  841-348  ^4:  659);  Chapman  v.  Douglas 
County,  107  U.  8.  848  (27:  878);  Argenti  y. 
San  Fraiteisco,  16  Cal.  262;  MorviUc  ▼.  Amer- 
ican Tract  Soc.  128  Mass.  129-187;  Campbell 
T.  Dist.  of  Columbia,  2  MacArth.  588. 

The  plea  of  the  8tatule  of  Limitations  is 
Inapplicable  as  a  bar  to  the  action. 

New  York  v.  Broadway  d  S.  A.  R  Co.  11 
Hun,  242;  Talorv  y.  Jackson,  Cro.  Car.  518; 
Jones  Y.  Pope,  1  Saund.  87;  F^mch  y.  O'Neaie, 
2  Ear.  &  McH.  401;  Newcomer  y.  Keedy,  2 
Md.  19;  Boyd  y.  Harris,  2  Md.  Ch.  218; 
Pease  y.  Howard,  14  Johns.  479;  Baltimore  v. 
Green  Mount  CemetCfy,  7  Md.  585;  Fkdton  y. 
Nicholson,  7  Md  107;  Esehbach  y.  PitU,  6 
Md.  75;  Hogan  y.  ingle,  2  Cranch,  C  C.  855; 
Magee  y.  Com.  40  Pa.  858;  LongweU  v.  Bidin- 
yer,  1  Oill,  57. 

Mr.  Justice  Bvmdlmj  dellTered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  The  District 
of  Columbia  in  November,  1880,  to  recover 
from  The  Metropolitan  Railroad  Company  the 
flum  of  $161,622.52.  The  alleged  cause  of 
action  was  work  done  and  materials  furnished 
by  the  plaintiff  In  paving  certain  streets  and 
avenues  in  ihe  City  of  Washington  at  various 
times  in  the  years  1871,  1872,  1878,  1874  and 
1875,  upon  and  in  consequence  of  the  neglect 
of  the  defendant  to  do  said  work  and  furnish 
•aid  materials  in  accordance  with  its  duty  as 
prescribed  by  its  charter. 

The  defendant  was  chartered  by  an  Act  of 
Congress  dated  July  1st,  1864.  and  amended 
March  8d,  1865.  By  these  Acts  it  waa  author- 
ised to  construct  and  operate  lines  or  routes 
of  double-track  railways  in  designated  streets 
end  avenues  in  Washington  and  Georgetown. 

The  first  section  of  the  charter  contains  the 
following  proviso:  "Provided,  that  the  use 
and  maintenance  of  said  road  shall  be  subject 
to  the  municipal  regulatinns  of  the  City  of 
Washington  withhi  its  corporate  limits."  Of 
course  this  provision  reserves  police  control 
over  the  roaa  and  its  operations  on  the  part 
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of  the  authorities  of  the  city.  The  fourth 
section  of  the  charter  declares  that  "the  said 
corporation  hereby  created  shall  be  bound  to 
keep  said  tracks,  and  for  the  space  of  two  feet 
beyond  the  outer  rail  thereof,  and  also  the 
space  between  the  tracks,  at  all  times  well 
paved  and  in  good  order,  without  expense  to 
the  United  States  or  to  the  City  of  Washing- 
ton. *'  The  fl  f th  section  declares  that  '.'nothing 
in  this  Act  shall  prevent  the  government  at 
any  time,  at  their  option,  from  altering  the 
grade  or  otherwise  improving  all  avenues  and 
streets  occupied  by  said  roads,  or  the  City  of 
Washington  from  so  altering  or  improving 
such  streets  and  avenues,  and  the  sewerage 
thereof,  as  may  be  under  their  respective 
authority  and  control;  and  in  such  event  it 
shall  be  the  duty  of  said  Company  to  change 
their  said  railroad  so  as  to  conform  to  such 
grade  and  pavement.'*  It  is  on  these  provis- 
ions that  the  claim  of  the  city  is  based. 

The  amended  declaration  sets  out  in  great 
detail  the  grading  and  paving  which  were 
done  in  varfous  streets  and  avenues  along  and 
adjoining  the  tracks  of  the  defendant,  and 
which  it  is  averred  should  have  been  done  by 
the  defendant  under  the  provisions  of  its 
charter,  but  which  the  defendant  neglected 
and  refused  to  do. 

The  defendant  filed  twelve  several  pleas  to 
the  action,  the  eleventh  and  twelfth  being 
pleas  of  the  Statute  of  Limitations.  Issue 
was  taken  upon  all  the  pleas  except  these  two, 
and  they  were  demurred  to.  The  court  sus- 
tained the  demurrer,  and  the  cause  was  tried 
on  the  other  <ssues,  and  a  verdict  found  for 
the  plaintiff. 

The  case  is  brought  here  by  writ  of  error, 
which  brings  up  for  consideration  a  bill  of 
exceptions  taken  at  the  trial,  and  the  roUng 
upon  the  demurrer  to  the  pleas  of  the  Statute 
of  Limitations.  .It  is  conceded  that  if  the 
court  below  erred  in  sustaining  that  demurrer, 
the  judgment  must  be  reversed.  That  qoea- 
tion  will  therefore  be  first  considered. 

It  is  contended  by  the  plaintiff  that  It  (the 
District  of  Columbia)  is  not  amenable  to  the 
Statute  of  Limitations,  for  three  reasons: 
first,  because  of  its  dignity  as  partaking  of 
the  sovereign  power  of  government:  secondly, 
because  it  Is  not  embraced  in  the  terms  of  the 
Statute  of  Limitations  in  force  in  the  District; 
and,  thirdly,  because  if  the  general  words  of 
the  statute  are  suflSciently  broad  to  include  the 
District,  still,  municipal  corporations,  unless 
specially  mentioned,  are  not  subject  to  the 
statute. 

The  first  question,  therefore,  will  be. 
whether  Uie  District  of  Columbia  is.  or  id  not. 
a  municipal  body  merely,  or  whether  it  has 
•uch  a  sovereign  character,  or  is  so  identified 
with  or  representative  of  the  sovereignty  of 
the  United  States  as  to  be  entitled  to  the  pre^ 
rogatives  and  exemptions  of  sovereignty. 

In  order  to  a  better  understanding  of  the 
subject  under  consideration,  it  will  be  proper 
to  take  a  brief  survey  of  the  government  of 
the  District  and  the  changes  it  has  undergone 
sihce  its  first  organization. 

Prior  to  1871  the  local  government  of  the 
District  of  Columbia,  on  the  east  side  of  the 
Potomac,  had  been  divided  between  the  cor- 
porations of  Washington  and  Georgetown  and 
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tbe  hewj  Court  of  the  Connty  of  Washington. 
GeorgetowQ   bad  been  incorporated   by  tbe 
Legislature  of    Maryland  as  early   as  17H9 
vDtTis*  Laws  Dist.  Col.  478),  as  Alexandria 
bad  been  by  the  Legislature  of  Virginia,  as 
early  as   1748  aod  1779  (Davis*  Laws,  588, 
541);  and  those  towns  or  cities  were  clearly 
nothing   more  than  ordinary  municipal  cor- 
poratiooB,  with  the  usual  powers  of  such  cor- 
porations.      When   the  goyemment  of   the 
United  States  took  possession  of  the  District 
hi  December,  1800,  it  was  divided  by  Congress 
into  two  counties,  that  of  Alezaoaria  on  the 
west  side  of  the  Potomac,  and  that  of  Wash- 
ington on  tbe  east  side;  and  the  laws  of  Yir- 
finia  were  continued  over  the  former,  and 
tbe  laws  of    Maryland  over  the  latter;   and 
s  court,  called    the   Circuit  Court   of    the 
District  of   Columbia,  was  established  with 
geoeral  Jurisdiction,  civil  and  criminal,  to  hold 
sessions  alternately  in  each  county;   but  the 
corporate  rights  of  Uie  Cities  of  Alexandria 
and  < Georgetown,  and  of  all  other  corporate 
bodies  were  ezpresslv  left  unimpaired,  except 
as  rdated  to  Judicial  powers.     (See  Act  of 
Feb.  27, 1801,  2  t^tat.  at  L.  108.)    A  supple- 
OKntary  Act,  passed  a  few  days  later,  gave  to 
tbe  circuit  court  certain  administrative  powers, 
the  came  as  those  vested  in  the  county  and 
levy  courts  of  Virginia  and  Maryland  respect- 
ively: and  it  was  declared  that  the  magistrates 
V>  be  appointed  should  be  a  board  of  commis- 
nonen  within  their  respective  counties,  and 
have  die  same  powers  and  perform  tbe  same 
duties,  as  the  levy  courts  of  Maryland.    These 
powers  related  to  the  const  ructfon  and  repair 
of  roads,  bridges,  ferries,  the  care  of  the  poor, 
etc    (Act  of   March  8,  1801,  2  Stat,  at  L. 
US.)  On  May  8d,  1802,  an  Act  was  passed  to 
incorporate  the  City  of  Wasbingtoo.    (2  Stat. 
•t  L  195.)    It  invested  the  mayor  ana  com- 
BOO  council  (the  latter  being  elected  by  the 
white  male  inhabitants)  with  all  the  usual 
powers  of  municipal  bodies,  such  as  the  power 
to  pm  by-la^-s  and  ordinances;  powers  of  ad- 
minhtradon,  regulation  and  taxation;  amongst 
QCben  specially  named,  the  power  'Uo  erect 
and  repair  bridges,  to  keep  in  repair  all  neces- 
larj  streets,  avenues,  drains  and  sewers,  and 
to  pan  regulations  necessary  for  the  preserva* 
tioD  of  the  mme,  agreeably  to  tbe  plan  of  said 
ritj."     Various  amendments,  from  time  to 
time,  were  made  to  this  charter,  and  additioofU 
powers  were  conferred.     A  general  revision 
of  it  was  made  by  Act  of   Congress  passed 
Maj  15, 1820.    (8  Stat  at  L.  588.)    A  further 
reriflioo  was  inade  and   additional   powers 
were  Riven  by  the  Act  of  May  17,  1848  (9  Stat. 
tt  L  233),  but  nothing  to  change  tbe  essential 
cbsrader  of  the  corporation. 

Tbe  powera  of  the  levy  court  extended 
more  particularly  to  the  country,  outside  of 
tbe  cities^  but  also  to  some  matters  in  the  cities 
ooDfflOD  to  the  whole  county.  It  was  reorgan- 
ised, and  its  powers  and  duties  more  sp^rif - 
oUlj  defined,  in  the  AcU  of  July  1st,  1812  (2 
Stat  at  L.  771),  and  of  March  8d,  1868  (12  Stat. 
it  L  799).  By  the  last  Act,  the  members  of 
tbe  court  were  to  he  nine  in  number,  and  to 
be  appdnted  by  the  President  and  Senate. 

In  tbe  tnt  year  of  the  war,  August  6th, 
IMt  (12  Stat,  at  L.  820),  an  Act  was  passed 
*to  create  a  metropolitan  police  district  of  the 

its  U.S. 


District  of  Columbia,  and  to  establish  a  police 
therefor."  The  police  bad  previously  been 
appointed  and  regulated  by  the  mayor  and 
common  council  of  Washington;  but  it  was 
now  deemed  important  that  it  should  be  under 
the  control  of  the  government  The  Act  pro* 
vided  for  the  appointment  of  Ave  commission- 
ers by  the  President  and  Senate,  who,  together 
with  the  mayors  of  Washington  and  George- 
town, were  to  form  tbe  board  of  police  for  Uie 
District;  and  this  board  was  invested  with  ex- 
traordinary powers  of  surveillance  and  guard- 
ianship of  the  peace. 

This  general  review  of  the  form  of  govern- 
ment which  prevailed  in  the  District  of  Col- 
umbia and  City  of  Washington  prior  to  1^1 
is  sufficient  to  show  that  it  was  strictly  munic- 
ipal in  its  character;  and  that  the  govern- 
ment of  the  United  States,  except  so  far  as  Uie 
protection  of  its  own  public  buildings  and 
property  was  concerned,  took  no  part  in  the 
local  government,  any  more  tlian  anv  state 
government  interferes  vdth  the  municipal  ad- 
ministration of  its  cities.  The  officers  of  the 
departments,  even  the  President  himself,  ex- 
ercised no  local  authority  in  city  affairs.  It 
is  true,  in  consequence  of  the  large  property 
interests  of  the  United  States  in  Washington, 
in  the  public  parks  and  buildings,  the  govern- 
ment always  made  some  contnbutioQ  to  the 
finances  of  the  dty,  but  the  residue  waa  raised 
by  taxing  the  inhabitanta  of  the  city  and  Dis- 
trict, just  as  the  inhabitanta  of  all  municiiwl 
bodies  are  taxed. 

In  1S71  an  important  modification  was  made 
in  the  form  of  the  district  government— a  Leg- 
islature was  established,  with  all  the  apparatus 
of  a  distinct  government.  Bv  the  Act  of 
February  21st,  of  that  year,  entitled  "An  Act 
to  Provide  a  (Government  for  the  District  of 
Columbia"  (16  Stat  at  L.  410),  it  was  enacted 
g  1)  that  all  that  part  of  the  territory  of  the 
United  States  included  within  the  limits  of  the 
District  of  Columbia  be  created  into  a  govern- 
ment by  the  name  of  the  District  of  Columbia, 
by  which  name  it  was  constituted  ''Abodyoor- 
porate  for  municipal  purposes,**  with  power 
to  make  contracts,  sue  and  be  sued,  and  "to 
exercise  all  other  powers  of  a  mnnidpal  cor- 
poration not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States."  A  governor 
and  Legislature  were  created;  also  a  board  of 
public  works;  the  latter  to  consist  of  the 
governor  as  its  president,  and  four  other  per- 
sons, to  be  appointed  by  the  President  and 
Senate.  To  this  board  was  given  tbe  control 
and  repair  of  the  streets,  avenues,  alleys  and 
sewers  of  the  City  of  Washington,  and  all 
other  works  which  might  be  intrusted  to  their 
charge  by  tbe  Legislative  Assembly  or  Congress. 

They  were  empowered  to  disburse  the  mon- 
eys raised  for  the  improvement  of  streets,  ave> 
nues,  alleys  and  sewers,  and  roads  and  bridges, 
and  to  assess  upon  adjoining  property,  specially 
benefited  thereby,  a  reasonable  proportion  of 
the  cost,  not  exceeding  one  third.  The  acta 
of  this  board  were  held  to  be  binding  on  the 
municipality  of  tbe  District  in  Barnes  v.  i>t«- 
triet  of  Columbia,  91  U.  S.  540  [28:  4401.  It 
was  regaled  aa  a  mere  branch  of  the  district 

Government,  though  appointed  by  tbe  Presi- 
ent  and  not  subject  to  the  control  of  the  dis- 
trict authoritieB. 
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131  U.  S.  ccxl-cczzTlU    Notes  on  U.  8.  B^KHrta. 

131   U.  8.   ccxl-cczli,  24  L.  61S,  STJlTVN  I8LA1ID  ST.  00.  t. 
LAMBERT. 
Oonrts.—  Writ  of  mtot  dismissed,  no  Federal  qnestloa  iq^pesriaf 
ts  bare  been  ioTolTed  or  decided,  p.  ccxli. 

in  n.  8.  ecxUt-cexlT,  25  L.  90,  MiAItSH  t.  0ITUBN9  DML  OO. 

Oovrta.^  Whether  vessel   will    be   presumed   to   bare   Federal 
Hc^bse  raises  no  Federal  qnestion,  p.  cczIt. 

IBl  V.  8.  ocxiy-ccxT,  25  L.  028,  DB  UANO  ▼.  OAINB8. 

AppeaL—  Orermllnf  of  motion  to  dlscontinne  cause  because  con- 
promised.  Is  not  final  appealable  judgment,  p.  ccxr. 

181  IT.  A.  CCXT,  26  L.  808,  WBATHBRBT  T.  BOWIB. 

Oemti.— Louisiana  Supreme  Oonrfs  opinion  maj  be  examined 
for  Federal  questloa,  en  error,  p.  ccxr. 

Oemti.— Federal  questlen  must  not  onlj  appear  In  record  but 
bare  been  adrers^.  decided,  p.  ccxt. 

Oeimti.—  Where  only  Federal  question  was  treated  bj  8tats  eonrt 
as  abandoned,  error  does  not  lie,  p.  ccxr. 

181  U.  8.  ecxTl-«cxTll,  28  L.  488,  BACON  ▼.  IMTBRNATKH^AL 
BANK. 
Bankmpt  asslfnee  has  onlj  such  right  as  bankrupt  ts  esUatsral 
lodged  with  bank  for  debt,  p.  ccxtII. 

181  U.  8.  ccxTlii,  26  L.  801,  LBABT  t.  LONG. 

Judgment.— Second    bill   must    be   dismissed   where   pleadings 
show  first  bin  dismissed  for  default  after  plea  filed,  p.  ecxrlll. 

181  U.  8.  cexix,  28  L.  T08,  LANB  T.  WALLAOB. 

Oourts.—  Error  should  be  directed  ts  8tate  trial  eoort  wbers  ap- 
pellate court  dismissed  for  want  of  Jurisdiction,  p.  rrxlx. 

181  V.  8.  eezxTlll,  24  L.  808,  OOODBNOUOH  HOR8B49HOB  OO. 
T.  B.  L,  BTC,  8HOB  00. 
Cited  in  PoinsylTania  Co.  ▼.  Bendst;  148  V.  8.  861.  87  U  448^ 
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«w  •«  •»*^a5;s*«'SS?s^^ 


MSTROPOUTAN  RAILROAD  OOM* 
PANT,  iV.  in  Brr., 

•i 

DIBTRIOT  OF  OOLUMBIA. 

^  {kimmHa  a  munMptd  eortMra- 
'  im  and  oamrned  ^  SlaiuU 
0t  Lintitatiom    im^iei  Migation'-aaian, 
mUkim  tfMMte. 

Dlililulc#  Oohnnliie  It  m  mmitatpal  oorpo- 

hftTtaf  mrlflit  tofueuid  betiied,aiid  It 

to  tht  orOliMffy  ralet  thai  gorern  tht  kiw 

bcfewMo  pflTftt#  pcraooSa 

THailiil  o(  Offimn^^f^  li  ambmoed  In  tbe 

of  tte  aiilalt  oCIimttatlgiitlnftiroelii 


wtthlo 
bto 


and  are 


I  ••'sss.-;^' 


an  ImpUad  ol>Ufallon  to 
for  defendant*!  twneaoh  of 
topoeert  br  atatote,  and  tbe  required  per> 
of  thatdotjr  by  the  plalnttff  in  oonee 
liaaaotkm  of  aafiimpatt. 

ftet  that  the  doty  whtoh  defendant  felled 
■tatutory  one  doee  not  make 
npon  theatatnte;  eooh  an  action 
wtthhiaaldSlatnteof  ItmltatloM. 

[No.  5.1 
Mf.  i9, 2888.    J}60id$d  OO.  $1,  2889. 


F. 


KBROR  to  the  Bapreme  Court  of  the 

IMetriet  of  Oolambia,  co  reTlew  a  Jadf • 

it  to  fn?or  of  the  Diatrlct  of  Colombia, 

ftolnllff  below,  for  work  done  and  mate- 

forahbed  bj  It  in  pariog  ttreeta  in  the 

of  WathlngtOB.  In  conteqoeooe  of  the 

of  tbe  Metropolitan  Railroad  Compao  j 

work  ana  f arniah  toch  material  in 

with  Its  duty  at  preecribed  bj 

,  aad  alio,  to  reilew  the  raling  of  the 

biiow,  emhilnfaa  a  demorrer  to  plena  of 

of  LImitationa  filed  bj  laid  Cum- 

iraaiaiid  rmnmmdtd,  wUh  difwUom 

'jfttlg^ntnijwt  #8*0  BoHtoaa  Q^eifNifMf, 

#•  Me  iimurrer  to  tk$  plm  ef  M# 

IdmitmUonM, 

are  stated  in  tbe  opinion, 
bdow.  1  Mackejr.  86L 


JfofTf.  W.  D.  I>»Tldc«  and  llat*l  WH- 
•o&t  for  plaintiff  in  error: 

There  is  notbioff  to  take  the  caae  out  of  the 
well-eetablished  rule  ••  to  Toluntary  paymenta. 

BalHmor$  t.  Bngkm,  1  Gill  A  J.  480.  408- 
4  Wait.  Act  and  Def.  400.  454.  457.  488.  ano 
caaea  dted;  Broom.  Lcfal  Maxima.  255.  S08; 
Union  Am.  B.  Oa.  t.  Dodffi  OouniM,  1)8  U.  8. 
545 M:  107);  MUwiukmSIi.  R  A.  T.  Strnt- 
t0r,  80  U.  8.  18  Wall  517  (90: 548);  DetroU  t. 
Jfof^a.  84  Mich.  170.  88  Am.  Rep.  518.  and 
note,  519;  Btaok  t.  Ward,  87  Mich.  191. 16 
Am.  Rep.  IflO,  and  note,  171;  Sadich  t. 
Sutckine.  95  U.  &  810.  818  (84:  409.  410); 
SaMmore  t.  Uferman,  4  Gill.  485.  45  Am. 
Dec.  145.  and  note,  158;  Began  t.  Baldwin, 
188  Mass.  485.  80  Am.  Rep.  889. 

Tbe  District  being  a  municipal  corporation, 
the  Statute  of  Limitations  can  be  pleaded 
where  it  oould  be  pleaded  against  a  natural 
person. 

DUlon.  Mud.  Corp.  (8d  ed.)  %  888;  Wood. 
Urn.  of  Act.  98.  94;  OinoinnaH  ▼.  Fint 
Pretbptorian  Ohurek,  8  Ohio.  898;  OinoinnaH 
T.  Svane.  5  Ohio  St  594;  Lane  t.  Kennodg, 
18  Ohio  St  48;  Boone  ▼.  Brie  Countp,  88  Pa. 
888;  Armetrong  t.  DaUon,  4  Dot.  L.  (N.  C.) 
588;  Bt.  OharUe  Ownfe  ▼.  Fmea,  8C  Mo.  585; 
School  Direetoreef  St.  uharlee  TVp.  ▼.  Goeroee. 
50  Mo.  194;  FoH  Smith  t.  MeEi&in,  41  Ark. 
45:  Dudley  T.  FranJtfert,  18  B.  Moo.  811. 

The  Statute  of  Lunitatkms  runs  against  a 
municipal  corporation. 

PMa  ▼.  SeholU,  84  Iowa,  888;  Ktnnibunh 
port  T.  Smith,  88  Me.  445;  Jfera  Bmpetead 
▼.  Bompotead,  8  Wend.  109;  Bmsmi  t.  iWs> 
land,  B%.  Moo.  888;  Litehfdd  t.  WHmei,  % 
Root (ConiL)888:  .ilsat  t.  Boaderoon,  18  B. 
Mod.  181;  WheoUng  t.  Cbmpiill,  18  W  Ya. 
88;  Ar^  ▼.  WhoOing,  19  W.  Ya.  t18;  Qai- 
▼.  Monrnd,  88  Tex.   849;   KoO^  t. 


Greenfold.  8  Ear.  4b  McH.  181;  AmssB  ▼ 
Baker,  1  Bar.  4b  J.  7L 

The  cause  of  actJon  set  f ortk  to  the  dodara- 
tioD  comes  wiihia  the  provisfcms  of  tbe  Stat- 
ute of  LimitatioDS  lo  moa  to  the  Dtstrid  of 
Columbia. 

Wood.  Lim.  of  Act  48. 45;  Fiaemt  ▼.  Bmnd^ 
gate,  19  Vt  881;  Ca/rrU  t.  Gf«fii«  99  U.  8. 
509  (88:  788X 


^ 
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Manidpal  oorporatioDs  are  compreheDded 
Oder  ihe  generml  ternui  "person  or  persons*' 
and  "Inhabitants**  in  the  Act  of  LimiUtiont 
in  foroa  in  the  District  of  Colombia. 

Sohooi  Direetari  qfSt.  Charles  Twp,  r. 
Qoergei,  60  Mo.  194;  People  ▼.  Trinity  Church, 
82  M.  Y.  44,  67;  PeopU  ▼.  XJtica  Itu.  Co.  16 
Johns.  868. 

The  cause  of  action  did  not  accrue  within 
three  years  before  suit  was  brought 

Wood.  Lim.  of  Act.  821,  826;  Plsek  T. 
yew  Tork  d  L,  U.S.  M.  BUamMp  Co.  6 
Bosw.  226;  Bowman  ▼.  Wright,  7  Bush  (Kv.) 
876;  Ritt  ▼.  Sharer.  84  HI.  0. 

Meure.  A.  Q.  Riddle  and  Henry  £• 
Davis*  for  defendant  in  error: 

This  is  an  action  to  recover  money  paid, 
laid  out  and  expended  by  the  District  for  the 
Use  of  the  defendant,  at  its  special  instance 
and  request. 

Brooklyn  r.  Brooklyn  City  E.  Co.  A7  H.  Y. 
475;  lUinoie  Cent.  E.  Co.  ▼.  Bloomington,  76 
111.  447. 

The  Raflroad  Company  is  chareeable  with 
the  demand  sought  to  be  enforced  against  it. 

Mar»h  V.  FtUton  County.  77  U.  8.  10  Wall. 
676(19:  1040);  Eitcheoek  v.  Galvaton,  96  TJ. 
8.  841-348  ^4:  669);  Chapman  t.  DougUu 
County,  107  U.  8.  848  (27:  878);  Argenti  ▼. 
San  Frai%eieeo,  16  Cal.  282;  Morville  r.  Amer- 
iean  Tract  Soc.  128  Mass.  129-187;  Campbell 
r.  Di$t.  of  Columbia.  2  MacArth.  688. 

The  plea  of  the  8tatule  of  Limitations  is 
inapplicable  at  a  bar  to  the  action. 

Neu>  Tork  ▼.  Broadway  A  S.  A.  R.  Co.  M 
Hun,  242;  Tatarv  r.  Jackson.  Cro.  Car.  618; 
Jonee  ▼.  Pope,  1  Baund.  87;  French  r.  CNcale, 
8Har.  &  BicH.  401;  Newcomer  ▼.  'Keedy,  2 
Md.  19;  Boyd  ▼.  Harrie,  2  Md.  Cb.  218; 
Peaee  y.  Howard.  14  Johns.  479;  Baltimore  y. 
Oreen  Mount  Cemstety,  7  Md.  586;  Fulton  y. 
Nieholeon,  7  Md  107;  Bechhaeh  y.  PitU.  6 
Md.  76;  Hogan  t.  It^,  2  Crancb»  C  C.  866; 
Magee  y.  Com.  46  Pil  868;  LongweU  v.  Bidin- 
ger,  1  Oill,  67. 

Mr.  Juitice  Bradley  deli?ered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  The  District 
of  Columbia  in  Koyember,  1880,  to  recover 
from  The  Metropolitan  Railroad  Company  the 
0um  of  $161,622.62.  The  alleged  cause  of 
action  was  work  done  and  materials  furnished 
by  the  plaintiflf  in  paving  certain  streets  and 
avenues  in  the  City  of  Washington  at  rarious 
times  in  the  years  1871,  1872»  1878,  1874  and 
1876,  upon  and  in  consequence  of  the  neglect 
of  the  aefendant  to  do  said  work  and  furnish 
•aid  materials  in  accordance  with  ita  duty  at 
prescribed  by  its  charter. 

The  defendant  was  chartered  by  an  Act  of 
Congress  dated  July  Ist,  1864.  and  amended 
March  8d,  1865.  By  these  Acts  it  was  author- 
ised to  construct  and  operate  lines  or  routes 
of  double-track  railways  In  designated  streets 
mod  avenues  in  Washington  apd  Georgetown. 

The  first  section  of  the  charter  contains  the 
following  proviso:  "Providec,  that  the  use 
and  maintenance  of  said  road  shall  be  subject 
lo  the  municipal  regulations  ot  the  City  of 
Washington  within  its  corporate  limits."  Of 
course  this  provision  reserves  police  control 
over  the  roao  and  ita  opcrationa  on  the  part 
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of  the  authoritiea  of  the  city.  The  fourth 
section  of  the  charter  declares  that  "the  said 
corporation  hereby  created  shall  be  bound  to 
keep  said  tracks,  and  for  the  space  of  two  feet 
beyond  the  outer  rail  thereof,  and  also  the 
space  between  the  tracks,  at  all  times  well 
paved  and  in  good  order,  without  expense  to 
the  United  States  or  to  the  City  of  Washing- 
ton. *'  The  fifth  section  declares  that  '.'nothing 
in  this  Act  shall  prevent  the  government  at 
any  time,  at  their  option,  from  altering  the 
grade  or  otherwise  improving  all  avenues  and 
streets  occupied  by  said  roads,  or  the  City  of 
Washington  from  so  altering  or  improving 
such  streets  and  avenues,  and  the  sewerage 
thereof,  as  may  ,be  under  their  respective 
authority  and  control;  and  in  such  event  it 
shall  be  the  duty  of  said  Company  to  change 
their  said  railroad  so  as  to  conform  to  such 
grade  and  pavement.'*  It  is  on  these  provis- 
ions that  the  claim  of  the  city  is  based. 

The  amended  declaration  sets  out  in  great 
detail  the  grading  and  paving  which  were 
done  in  varu>us  streets  and  avenues  along  and 
adjoining  the  tracks  of  the  defendant,  and 
which  it  is  averred  should  have  been  done  by 
the  defendant  under  the  provisions  of  its 
charter,  but  which  the  defendant  neglected 
and  refused  to  do. 

The  defendant  filed  twelve  several  pleas  to 
the  action,  the  eleventh  and  twelfth  being 
pleas  of  the  Statute  of  Limitations.  Issue 
was  taken  upon  all  the  pleas  except  these  two, 
and  they  were  demurred  to.  The  court  sus- 
tained the  demurrer,  and  the  cause  was  tried 
on  the  other  ^ues,  and  a  verdict  found  for 
the  plaintiff. 

The  case  is  brought  here  by  writ  of  error, 
which  brings  np  for  consideration  a  bill  of 
exceptions  taken  at  the  trial,  and  the  mling 
upon  the  demurrer  to  the  pleas  of  the  Statute 
of  Limitations.  .It  is  conceded  that  if  the 
court  below  erred  in  sustaining  that  demurrer, 
the  judgment  must  be  revered.  That  quea- 
tion  will  therefore  be  first  considered. 

It  is  contended  by  the  plaintiff  that  it  (the 
District  of  Columbia)  is  not  amenable  to  the 
Statute  of  Limitations,  for  three  reasons: 
first,  because  of  its  dignity  as  partaking  of 
the  sovereign  power  of  government;  secoidly, 
because  it  Is  not  embraced  in  the  terms  of  the 
Statute  of  Limitations  in  force  in  the  District: 
and,  thirdly,  because  if  the  general  words  of 
the  statute  are  suflSciently  broiui  to  include  the 
District,  still,  municipal  corporations,  unless 
specially  mentioned,  are  not  subject  to  the 
statute. 

The  first  question,  therefore,  will  be, 
whether  the  District  of  Columbia  is,  or  is  not, 
a  municipal  body  merely,  or  whether  it  has 
such  a  sovereign  character,  or  is  so  identified 
with  or  representative  of  the  sovereignty  of 
the  United  States  as  to  be  entitled  to  the  pre- 
rogatives and  exemptions  of  sovereignty. 

In  order  to  a  better  undentanding  of  the 
subject  under  consideration,  it  will  be  proper 
to  take  a  brief  survey  of  the  Kovernment  of 
the  District  and  the  changes  it  has  undergone 
sifice  its  first  organization. 

Prior  to  1871  the  local  government  of  the 
District  of  Columbia,  on  the  east  side  of  the 
Potomac,  had  been  divided  between  the  cor- 
porations of  Washington  and  Georgetown  and 
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tbe  Leyy  Oonrt  of  the  County  of  Washlogton. 
GeorgetowD  bad  been  incorporated  by  tbe 
Legislature  of  Maryland  as  early  at  1789 
(Da^is'  Laws  Dist.  Col.  478),  as  Alexandria 
bad  been  by  tbe  Legislature  of  Virginia,  as 
early  as  1748  and  1779  (Davis*  Laws.  588, 
641);  and  tbose  towns  or  cities  were  clearly 
nothing  more  than  ordinary  municipal  cor- 
porations, with  the  usual  powers  of  such  cor- 
porations. When  the  goyemment  of  the 
United  States  took  possesion  of  the  District 
in  December,  1800,  it  was  divided  bv  Congress 
into  two  counties,  that  of  Alezaoaria  on  the 
west  aide  of  the  Potomac,  and  tbai  of  Wash- 
ington on  the  east  side;  and  the  laws  of  Vir- 
ginia were  continued  over  the  former,  and 
tbe  laws  of  Maryland  oyer  the  latter;  and 
a  court,  called  tbe  Circuit  Court  of  the 
District  of  Columbia,  was  established  with 
general  jurisdiction,  cItiI  and  crituinal,  to  hold 
sessions  alternately  in  each  county;  but  the 
corporate  rights  of  the  Cities  of  Alexandria 
mod  Georgetown,  and  of  all  other  corporate 
bodies,  were  expresslv  left  unimpaired,  except 
as  related  to  Judicial  powers.  (See  Act  of 
Feb.  27,  1801,  2  Stat,  at  L.  108.)  A  supple- 
mentary Act.  passed  a  few  days  later,  gave  to 
the  circuit  court  certain  administratlTe  powers, 
the  same  as  those  vested  in  the  county  and 
levy  courts  of  Virginia  and  Maryland  respect- 
ively;  and  it  was  aeclared  that  tbe  magistrates 
to  bie  appointed  should  be  a  board  of  commis- 
sioners within  their  respective  counties,  and 
hare  the  same  powers  and  perform  the  same 
duties,  as  the  levy  courts  of  Maryland.  These 
powers  related  to  the  construction  and  repair 
of  roads,  bridges,  ferries,  the  care  of  the  poor, 
etc  (Act  of  March  8,  1801,  2  SUt.  at  L. 
115.)  On  May  8d,  1802,  an  Act  was  passed  to 
incorporate  the  City  of  Washington.  (2  Stat. 
at  L.  195.)  It  invested  the  mayor  and  com- 
mon council  (the  latter  being  elected  by  the 
white  male  inhabitants)  wiih  all  the  usual 
powers  of  municipal  bodies,  such  as  the  power 
to  pass  by-laws  and  ordinances;  powers  of  ad- 
ministration, regulation  and  taxation;  amongst 
others  specially  named,  the  power  "to  erect 
and  repair  bridges,  to  keep  in  repair  all  neces- 
sary streets,  avenues,  drains  ana  sewers,  and 
to  pass  regulations  necessary  for  tbe  preserva- 
tion of  the  same,  agreeably  to  tbe  plan  of  said 
tity."  Various  amendments,  from  time  to 
time,  were  made  to  this  cliarter,  and  additiooa] 
powers  were  conferred.  A  general  revision 
of  it  was  made  by  Act  of  Congress  passed 
May  15,  1820.  (8  Stat  at  L.  583.)  A  further 
revision  was  made  and  additional  powers 
were  given  by  the  Act  of  May  17,  1848(9  Stat. 
at  L.  223),  but  nothing  to  change  tbe  essential 
character  of  the  corporation. 

The  powers  of  tbe  levy  court  extended 
more  particularly  to  the  country,  outside  of 
tbe  cities,  but  also  to  some  matters  in  the  cities 
common  to  the  whole  county.  It  was  reorgan- 
ised, and  its  powers  and  duties  more  specifi- 
cally defined,  in  the  AcU  of  July  1st,  1812  (2 
But  at  L.  771),  and  of  March  dd,  1868  (12  Stat. 
at  L.  799).  By  the  last  Act,  tbe  members  of 
the  court  were  to  be  nine  in  number,  and  to 
be  appointed  by  the  President  and  Senate. 

In  the  first  year  of  the  war,  August  8th, 
1601  (12  Stat,  at  L.  820),  an  Act  was  passed 
'to  create  a  metropolitan  police  district  of  the 
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District  of  Olumbia,  and  to  establish  a  police 
therefor."  The  police  had  previously  been 
appointed  and  regulated  by  the  mayor  and 
common  council  of  Washington;  but  it  was 
now  deemed  important  that  it  should  be  under 
the  control  of  the  ^vernment.  Tbe  Act  pro- 
vided for  the  appointment  of  five  commission- 
ers by  the  President  and  Senate,  who,  together 
with  the  mayors  of  Washington  and  George- 
town, were  to  form  tbe  board  of  police  for  tJie 
District;  and  tbis  board  was  invested  with  ex- 
traordinary powers  of  surTeillanoeand  guard- 
ianship of  the  peace. 

This  general  review  of  the  form  of  gOTern- 
ment  which  prevailed  in  the  District  of  Col- 
umbia and  City  of  Washington  prior  to  1871 
is  sufficient  to  show  that  it  was  strictly  munic- 
ipal in  its  character;  and  that  the  govern- 
ment of  the  United  States,  except  so  far  as  the 
protection  of  ita  own  public  buildings  and 
property  was  concerned,  took  no  part  in  the 
local  goTemment,  any  more  than  any  state 
government  interferes  with  the  municipal  ad- 
ministration of  its  cities.  The  officers  of  the 
departments,  even  the  President  himself,  ex- 
ercised no  local  authority  in  city  affairs.  It 
is  true,  in  consequence  of  the  large  property 
interests  of  the  United  States  in  WasQington, 
in  the  public  parks  and  building,  the  govern- 
ment always  made  some  contnbutioa  to  the 
finances  of  the  city,  but  the  residue  waa  raised 
by  taxing  the  inhabitants  of  the  city  and  Dis- 
trict, Just  as  tbe  inliabitanta  of  all  municipal 
bodies  are  taxed. 

In  1871  an  important  modification  was  made 
in  tbe  form  of  the  district  government — a  Leg- 
islature was  established,  with  all  the  apparatus 
of  a  distinct  government.  By  the  Act  of 
February  21st.  of  that  year,  entitled  "An  Act 
to  Provide  a  (Government  for  the  District  of 
Columbia"  (16  Stat,  at  L.  419),  it  was  enacted 
(|  1)  that  all  that  part  of  the  territoiy  of  the 
United  States  included  within  tbe  limits  of  the 
District  of  Columbia  be  created  into  a  govern- 
ment by  the  name  of  the  District  of  Columbia, 
by  which  name  it  was  constituted  "a  hodyeor- 
porat€  for  municipal  purposes,**  with  power 
to  make  contracts,  sue  and  be  sued,  and  "to 
exercise  all  other  powers  of  a  municipal  cor- 
poration not  inconsistent  with  the  Constitution 
and  laws  of  tbe  United  States.'*  A  governor 
and  Legislature  were  created;  also  a  board  of 
public  works:  the  latter  to  consist  of  the 
governor  as  its  president,  and  four  other  per- 
sons, to  be  appointed  by  tbe  President  and 
Senate.  To  this  board  was  given  tbe  control 
and  repair  of  tbe  streets,  avenues,  alleys  and 
sewers  of  tbe  City  of  Washington,  and  all 
other  works  which  might  be  intrusted  to  their 
charge  by  tbeLegislativeAsserobly  or  Congress. 

They  were  empowered  to  disburse  tbe  mon- 
eys raised  for  the  improvement  of  streets,  ave- 
nues,  alleys  and  sewers,  and  roods  and  bridgcfl. 
and  to  assess  upon  adjoining  property,  specially 
benefited  thereby,  a  reasonable  proportion  of 
the  cost,  not  exceeding  one  third.  Tbe  acts 
of  this  board  were  held  to  be  binding  on  tbe 
municipality  of  the  District  in  Ba/mM  v.  Dis- 
Met  of  Columbia,  91  U.  S.  540  [28:  4401.  It 
was  regarded  as  a  mere  branch  of  tbe  district 

§ovemment,  though  appointed  by  tbe  Presi- 
ent  and  not  subject  to  the  control  of  the  dis- 
trict authorities. 
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This  CoDStttQtkm  laited  aotil  Jane  20tb. 
1874.  when  an  Act  was  passed  entitled  "An 
Act  for  tlie  QoTeniment  of  the  Diatrict  of  Col- 
iimbi%  and  for  Othar  Purposes."  (LS  Stat  at 
L.  116.)  Br  this  Act  the  goyemment  eatab- 
liahed  oy  tne  Act  of  1871  waa  aboliahed»  and 
the  Pmident,  hj  and  with  the  ad?ice  and  con- 
sent of  the  Senate,  waa  aathoriied  to  appoint 
a  commission,  conslsUngof  three  persona,  to 
exercise  the  power  and  aathority  tnen  ve^ed 
in  the  goTemor  and  board  of  pnblio  works, 
except  as  afterwarda  limited  bj  the  Act  1^ 
a  snbseqnent  Act,  approred  June  11th,  1878 

go  Btat  at  L.  108),  it  waa  enacted  that  the 
istrict  of  Oolambia  shoold  '*tmnain  mnd  e^m- 
tinue  a  wnuMpal  anporation,"  aa  prorided 
in  section  two  of  the  Kevised  Statutes  relat- 
ing to  said  District,  and  the  appointment  of 
commissioners  waa  provided  for,  to  have  and 
to  exercise  similar  powers  given  to  the  com- 
missiooers  appointed  under  the  Act  of  187i. 
All  righta  of  action  and  suits  for  and  against 
the  Distrlot  were  expressly  preserved  in  gtaiu 

fUO. 

Under  these  different  cbanges  the  adminis- 
tration of  the  affairs  of  the  District  of  Col- 
umbia and  City  of  Wr  ^bington  has  gone  on 
In  much  the  same  way,  except  a  change  in  the 
depoaitariea  of  power,  and  in  the  extent  and 
number  of  powers  conferred  upon  them. 
Legislative  powers  have  now  ceased,  and  the 
municipal  government  ia  cooflned  to  mere  ad- 
ministration. The  identity  of  corporate  exkt- 
ence  is  continued,  and  all  actions  and  suits  for 
mnd  against  tbe  District  are  preserved  unaf- 
fected by  the  changes  that  have  occurred,   m 

lo  view  of  these  laws,  the  counsel  of  tne 

flaintiff  contend  that  the  government  of  the 
^strict  odt  Columbia  is  a  department  of  the 
United  States  government,  and  that  the  cor- 
poration is  a  mere  name,  and  not  a  person  in 
the  sense  of  the  law,  distinct  from  the  govern- 
ment itself.  We  cannot  assent  to  this  view. 
It  is  contrary  to  tbe  express  language  of  the 
atatutea.  That  language  is  that  the  District 
shall  "remain  and  continue  a  municipal  cor- 
poration," with  all  righta  of  action  and  suits 
for  and  against  it.  If  It  were  a  department  of 
tbe  government,  how  could  it  be  sued?  Can 
the  Treasury  Department  be  sued;  or  any 
other  department?  We  are  of  opinion  that 
the  coroorate  capacity  and  corporate  liabilities 
of  the  District  of  Columbia  remain  as  before, 
and  that  its  character  aa  a  mere  municipal 
corporation  has  not  been  changed.  The  mode 
of  appointing  its  officers  does  not  abrogate  its 
character  as  a  municipal  body  politia  We 
do  not  suppose  that  it  ia  necessary  to  a  mu- 
nicipal government,  or  to  municipal  responsi- 
bility, Uiat  the  offlcera  diould  be  elected  by 
the  people.  Local  self-government  is  un- 
doubtedly desirable  where  there  are  not  forci- 
ble reasons  against  its  exercise.  But  it  is  not 
required  \gj  any  inexorable  principle.  All 
municipal  govemmenta  are  mit  agencies  of 
the  superior  power  of  tbe  Stato  or  government 
by  which  they  are  constituted,  and  are  in- 
veated  with  only  such  subordinate  powera  of 
local  legislation  and  control  as  the  superior 
Legislature  sees  fit  to  confer  upon  them.  The 
form  of  those  agencies  and  the  mode  of  ap- 
pointing officials  to  execute  them  are  matters 
of  legislative  discretion.    Commissioners  are 
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not  unfrequentiy  appointed  by  the  Legialatur« 
or  executive  of  a  State  for  the  admimatration 
of  municipal  affairs,  or  acme  portion  there- 
of, aumetimes  temporarily,  aometimea  penna- 
nentiy.  It  may  be  demanded  by  motives  of 
expediency  or  the  exigences  of  tne  situation, 
bv  the  boldness  of  corruption,  the  absence 
of  public  order  and  aecuritj,  or  the  necessity 
of  high  executive  aUlity  in  dealing  with 
particmlar  populationa.  Buch  unusual  con- 
stitutions do  not  release  the  people  from  the 
duty  of  obedience  or  from  taxation,  or  the 
municipal  bodj  from  thoae  liabilities  to  which 
such  bodies  are  ofdinarllj  sublect  Protec- 
tion of  life  and  property  are  enjoved.  perhapa 
In  greater  degree,  than  th^  could  be,  in  such 
caaea,  under  elective  magistradea;  and  the 
government  of  the  whole  people  is  preserved 
In  the  legislative  representation  of  the  stats 
or  generu  government  "Nor  can  It  in  prin- 
dpTe,"  aaid  iff.  Jutti6$  Hunt  in  the  Bamm 
Oam^  "be  of  the  slightest  consequence  t^ 
what  meana  these  several  offlcera  are  placed 
in  their  position,  whether  they  are  elected  by 
the  people  of  the  municipality  or  appointed 
l^  the  Preaident  or  a  governor.  Tbe  people 
are  the  recognized  aouroe  of  all  authority, 
state  or  municipal,  and  to  this  authority  it 
must  come  at  last,  whether  immediatelv  or 
by  a  circuitous  route."  Bamei  v.  Di$tr%et  vf 
Qoimibia,  81  U.  8.  640,  646  [88:  440,  441]. 

One  argument  of  the  plaintiff'a  counael  In 
thia  connection  is,  tiiat  the  District  of  Colum- 
bia ia  a  separate  State,  or  aovereignty,  accord- 
ing to  the  definition  of  writers  on  public  law, 
being  a  distinct  political  society. .  This  posi- 
tion is  assented  to  by  Ohitf  JuHice  Maraball, 
speaking  for  this  court,  in  the  case  of  Ap- 
bum  V.  BlUey,  8  U.  8.  8  Cranch,  446,  468  p: 
888].  where  the  question  was  whether  a  dUzen 
of  the  Dis^ct  could  sue  in  the  circuit  couru 
of  the  United  States  as  a  dtisen  of  a  Sute. 
The  court  did  not  deny  that  the  District  of 
Columbia  ia  a  State  in  the  sense  of  being  a 
distinct  political  community;  but  held  that 
tbe  word  "State"  in  the  Constitution,  where  it 
extends  the  ludicial  power  to  cases  between 
citizens  of  tbe  several  "States,"  refers  to  the 
States  of  the  Union.  It  is  undoubtedly  true 
that  tbe  District  of  Columbia  is  a  separate 
political  community  in  a  certain  sense,  and  in 
that  sense  may  be  called  a  State;  but  tbe  sov- 
ereign power  of  this  qualified  State  is  not 
lodged  in  the  corporation  of  the  District  of 
Columbia,  but  in  the  govern  meet  of  the 
United  Statea.  Its  supreme  legislative  bodj 
is  Congress.  The  subordinate  leg;islative 
powers  of  a  munidpal  character  which  have 
been  or  may  be  lodged  in  tbe  city  corpora- 
tiona.  or  in  tbe  District  Corporation,  do  not 
make  those  bodies  sovereign.  Crimes  com- 
mitted in  the  District  are  not  crimes  against 
the  District,  but  against  the  United  States. 
Therefore,  whilst  the  Dislrict  may,  in  a  senw, 
be  called  a  State,it  is  such  in  a  very  qualified 
sense.  No  more  than  this  was  meant  by 
Chirf  Ju$tie$  Taney,  when,  in  the  Bank  cf 
AUxandria  v.  J>yw,  89  U.  S.  14  Pet  141.  146 
[10:  8811.  he  spoke  of  the  District  of  Colum- 
bia aa  being  formed,  by  the  Acts  of  Congress, 
into  one  separate  political  community,  and  of 
the  two  counties  oompodng  it  rWasbington 
and  Alexandria)  aa  resembling  diiferent  ooun- 
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tlei  In  the  Mine  State;  br  reason  whereof  it 
was  held  that  parties  residing  in  one  county 
could  not  be  said  to  be  "beyond  the  seas,"  or 
bk  a  different  Jurisdiction,  in  refereoce  to  the 
other  county,  though  the  two  counties  were 
anbject  to  different  laws. 

Wo  are  clearly  of  opinion  that  the  plaintiff 
la  a  munidpal  corporation,  having  a  riffbt  to 
sue  and  be  sued,  and  subject  to  the  ordinary 
rules  that  goTem  the  law  of  procedure  be- 
tween private  persons. 

8.  But  the  Supreme  Court  of  the  Distxict 
supposes  tliat  municipal  corporations  are  not 
embraced  in  the  words  of  the  Statute  of  Limit- 
ations. Let  us  see  whether  that  view  can  be 
maintained. 

The  statute  in  force  in  the  District  is  that  of 
Karyland.  passed  in  1715,  chap.  XXin.  The 
Act,  as  regards  personal  actions,  is  substan- 
tially the  same  as  that  of  21  James  L  It  com* 
mences  with  a  preamble,  as  follows:  "Foras- 
much as  nothing  can  be  more  effectual  to  the 
peace  and  tranquillity  of  this  province  than 
the  quieting  the  estates  of  the  inhabitants 
thereof,  and  for  the  effecting  of  which  no 
better  measures  can  be  taken  than  a  limita- 
tion of  time  for  the  commencing  of  such  ac- 
tiona  as  in  the  several  and  respective  courts 
within  this  province  are  brought,  from  the 
time  of  the  cause  of  such  actions  accruing." 
It  is  then  enacted,  that  "all  actions  of  tres- 
pass quare  dautum  fregit,  all  actions  of  tres- 
pass, detinue,  sur  trover  or  replevin,  .  .  all 
actions  of  account,  contract,  debt,  book,  or 
upon  the  case,  ...  all  actions  of  debt  f6r 
lending,  or  contract  without  specialty,  ete. , 
•hall  be  sued  or  brought  by  any  person  or 
persons  within  this  province,  .  .  .  shall  be 
commenced  or  sued  within  the  time  and  limit- 
ation hereafter  expressed,  and  not  after;  that 
is  to  say,  the  said  actions  of  account,  and  the 
said  actions  upon  the  case,  upon  simple  con- 
tract, .  .  .  and,  the  said  actions  for  oebt,  de- 
tinue and  replevin  .  .  .  within  three  years 
ensuing  the  cause  of  such   action,  and  not 

after; ."    (1  Kilty's  Laws,   April.   1815. 

chap.  XXHI.)  There  is  nothing  in  any  part 
of  the  Act  to  restrain  the  generality  of  this 
language:  "All  [enumerated]  actions  sued  or 
brought  by  any  person  or  persons  within  this 

proTince shall  be  commenced  within 

three  years."  Corporations  are  "persons"  in 
the  law.  There  is  no  apparent  reason  why 
they  should  not  be  included  in  the  statute.  It 
is  conceded  that  private  corporations  are  in- 
cluded. On  what  ground,  then,  can  munici- 
pal corporations  be  excluded?  Not  on  the 
ground  that  they  are  not  "persons,"  for  that 
would  exclude  private  corporations.  They 
are,  therefore,  within  the    terms  of  the  law. 

S.  Are  they  not  also  within  the  spirit  and 
reason  of  the  law?  They  are  certainly  within 
the  reason  of  the  preamble.  It  Is  Just  as 
much  for  the  public  interest  and  tranquillity 
that  municipal  corporations  should  be  limited 
in  the  time  of  bringing  suits  as  that  individu- 
als or  private  corporations  should  be.  The 
reason  stated  in  the  preamble  for  the  passage 
of  the  law  applies  to  all;  and,  moreover,  it 
shows  that  the  \>bjects  of  the  law  arebene6- 
cent  ones,  and«  therefore,  that  it  should  be 
liberally  consti  ^.    It  cannot  applj  to  the 
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sovereign  power,  of  course.  No  restrictive 
laws  apply  to  the  sovereign,  unless  so  ex- 
pressed. And  especially  no  laws  affecting  a 
right  on  the  ground  of  neglect  or  ladies,  be- 
cause neglect  and  laches  cannot  be  imputed  to 
him.  And  it  matters  not  whether  the  sover- 
eign be  an  individual  monarch,  or  a  republio 
or  State.  The  principle  applies  to  all  sover- 
eigns. The  reason  usually  anigned  for  this 
prerogative  is,  that  the  sovereign  is  not  an- 
swerable for  the  delinquencies  of  his  agents. 
Rut  whatever  the  true  reason  may  be,  such  is 
the  general  law^auch  the  universal  law,  ex- 
cept where  it  is  expressly  waived.  The  privi- 
lege,  however,  is  a  prerogative  one,  and  can- 
not be  challenged  by  any  person  inferior  to 
the  sovereign,  whether  that  person  be  natural 
or  corporate. 

It  is  scarcely  necessarv  to  discuss  further 
the  question  of  the  applicability  of  the  Stat- 
ute of  Limitations  to  a  purely  municipal  cor- 
poration when  it  is  embraced  within  the  gen- 
eral terms  of  the  law.  It  was  expressly 
decided  to  be  applicable  in  the  cases  of  Ktn- 
nebunkpoH  v.  Smith,  22  Maine,  446;  Oinoin- 
noH  ▼.  Bint  Pret,  Oh.  8  Ohio,  898;  (Hneinnati 
V.  Evans.  5  Ohio  St.  504;  8t.  Oharlei  Qmnty  v. 
Powell.  98  Mo.  585;  Armstrong  v.  DaUan,  4 
Dev.  L.  (N.  0.)  569,  and  other  cases  cited  in 
the  notes  to  Wood,  lim.  of  Act.  g  58.  and  to 
9  Dillon,  Mun.  Corp.  g  668.  Judge  Dillon, 
in  the  section  last  cited,  accurately  says:  "The 
doctrine  is  well  understood,  that  to  the  sov- 
ereign power  the  maxim,  'nullum  iempus  oo- 
curritiigi,*  applies,  and  that  the  United  States 
and  the  several  States  are  not,  without  express 
words,  bound  by  Statutes  of  Limitation.  Al- 
though municipal  corporations  are  considered 
as  public  agencies,  exercising,  in  behalf  of 
the  State,  public  duties,  there  are  many  cases 
which  hold  that  such  corporations  are  not  ex* 
empt  from  the  operation  of  limitation  stat- 
utes, but  that  such  statutes,  at  least  as  re- 
spects all  real  and  personal  actions,  run  in 
favor  of  and  against  these  corporations  in  the 
same  manner  and  to  the  same  extent  as 
against  natural  persons."  In  ShansY,  Erie 
Qmnty,  66  Pa.  828.  888.  Sharswood,  /..  says: 
"That  the  Statute  of  Limitations  runs  s^nst 
a  county  or  other  municipal  corporation,  we 
think  cannot  be  doubted.  The  prerogative  is 
that  of  the  sovereign  alone;  nuUum  tempus 
oeeurrit  reipubliea.  Her  grantees,  though  ar- 
tificial bodies  created  by  her.  are  in  the  same 
category  with  natural  persons."  See  also 
Dundee  Harbour  {Trustees)  v.  DougcM  (1 
Macq.  H.  L.  Cas.  817).  But  we  forbear  to 
quote  further  authorities  on  the  subject.  We 
hold  the  doctrine  to  be  well  settled. 

What  may  be  the  rule  in  regard  to  purpres- 
tures  and  public  nuisances,  by  encroachments 
upon  the  highways  and  other  public  places, 
it  is  not  necessary  to  determine.  They  are 
generally  offenses  against  the  sovereign  power 
Uself,  and,  as  such,  no  length  of  time  can 
protect  them.  Where  the  right  of  property 
in  such  places  is  vested  in  the  municipality, 
an  assertion  of  that  right  may  or  may  not  be 
subject  to  the  law  of  limitations.  We  express 
no  opinion  on  that  point,  since  it  may  be 
affected  by  considerations  which  are  not  in- 
volved in  the  present  case. 
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The  court  below,  in  its  opinion  on  tbe  de- 
morrer,  suggeste  another  ground,  haying  re- 
lation to  tbe  form  of  tbe  action,  on  wbicb  it 
it  suppoeed  that  tbe  plea  of   tbe  Statate  of 
Limitations  in  this  case  is  untenable.     It  is 
this,  that  tbe  action  is  founded  on  a  statute, 
and  Uiat  Uie  Statute  of  Limitations  does  not 
apply  to  actions  founded  on  statutes  or  other 
records,  or  specialties,  but  only  to  such  as  are 
founded  on  simple  contract  or  on  tort    We 
think,  however,  that  the  court  is  in  error  in 
supposing  that  tbe  present  action  is  founded 
on  tbe  statute.     It  is  an  action  on  tbe  case 
[13]     upon  an  implied  assumpsit  arising  out  of  tbe 
defendant's  breach  of  a  duty  imposed  bv  stat- 
ute, and  tbe  required  performance  of   that 
duty  by  tbe  plaintiff  in  consequence.     This 
raised  an  impued  obligation  on  tbe  part  of  tbe 
defendant  to  reimburse  and  pay  to  tbe  plaintiff 
the  moneys  expended  in  tbai  behalf.     Tbe 
action  ii  founded  on  tbis  implied  obligation, 
and  not  ou  tbe  statute,  apd  is  realW  an  action 
of  assumpsit.     Tbe  fact  that  the  duty  wbicb 
tbe  defendant  failed  to  perform  was  a  stat- 
utory one  does  not  make  tbe  action  one  upon 
tbe  statute.    Tbe  action  is  clearly  one  of  tbose 
described  in  tbe  Sutute  of  Limitations.    Tbe 
case  of  Oa/rrol  t.  Qrmi,  09 U.  3. 609  [38:  788] 
is  stronffly  In  point.    That  was  a  bill  against 
stockhcSders  of  an  insolvent  bank  to  enforce 
their  liability  for  double  tbe  amount  of  their 
stock,  according  to   tbe   provisions  of  the 
charter.    It  was  held  bv  this  court  tbat  tbe 
liability  of  tbe  stockbolaers  arose  from  their 
acceptance  of  tbe  charter,  and  their  implied 
promise  to  fulfill  its  requirements,  and  tbat  tbe 
legal  remedy  to  enforce  it  was  an  action  on 
tbe  case,  to  wbicb  tbe  Statute  of  Limitations 
would  apply;  and,  hence,  tbat  it  applied  to  a 
bfll  in  equity  founded  on  tbe  tame  obligation. 
To  tbe  same  effect  is  tbe  case  of  Beatty  v. 
Bume$,  18  U.  8.  8  Cranch,  98  [8:  000],  where 
an  action  for  money  bad  and  received  was 
brought,  under  tbe  Maryland  Act  of   1701, 
against  a  party  who  bad  received  from  tbe 
United  States  payment  for  land  situated  in 
Uie  District,  which  land  was  claimed  by  tbe 
plaintiff  to  belong  to  bim.    Tbis  court  held 
tbat,  inasmuch  as  tbe  form  of  tbe  action  was 
covered  by  tbe  Statute   of    Limitations   of 
Maryland,  it  could  be  pleaded  in  bar,  not- 
withstanding tbe  action  was  given  bv    tbe 
Statute  of  1791.    So.  in  MeOluny  v.  SiUiman, 
28  0.  d.  8  PH.  870,  877  [7:  878],  It  was  held 
tbat  tbe  Statute  of  Limitations  of  Ohio  was 
pleadable  to  an  action  on  tbe  case  brought 
afrainst  a  receiver  of  tbe  land  olfioe  to  recover 
damages  for  bis  refusing  to  enter  tbe  plain- 
tiff's application  in  tbe  books  of  bis  office 
for  certain  lands  in  bis  district    It  was  con- 
tended that  such  a  case  could  not  have  been 
contemplated  by  tie  Legislature;  but  tbe  court 
beld  tbat  tbe  action  was  witbin  tbe  terms  of 
tbe  statute,  and  tbat  this  was  sufficient.    Many 
more  cases  might  be  dted  to  tbe  same  point, 
but  it  is  wholly  unnecessary. 

The  judgmmU  must  be  reeereed,  and  the 
eauee  remanded,  teith  directione  to  enter  Judg- 
ment for  the  drfendant  on  the  demurrer  to  the 
ptea  qf  the  JStaMe  <(f  Lim4tatione;  mnd  U  i$ 
§0  ordered* 


WILLIAM  H.  ROBERTSON,  Lata  CoDectov 
of  tbe  PoBT  OF  New  Tobx,  Pff.  in  Brr., 

V, 

THB   FRANK   BROTHERS   COMPANY. 
(8ee  S.  0.  B^porter*s  ed.  19-8T J 

MortU  dureee-^whtntary  payment— ezaetian  ef 
iUegalfeee— payment  to  officer  to  Q^eidpena^ 
— appraisal,  when  eonetusivs. 

L  y  irtual  or  moral  duress  Is  suileiMit  to  preveoi 
a  payment  made  under  its  Imtuanee  from  beln^ 
voluntary. 

B.  When  moral  duress,  not  Justified  1^  law.  Is  ex- 
erted under  clroumstanoes  soffldeDt  t»  Influeiioe 
the  apprehensiODS  and  oonduot  o<  a  prudent  tniri- 
nees  man,  payment  of  money  wrongfully  Induced 
thereby  ought  not  to  be  regarded  as  vo&nntary. 

8.  When  the  duress  has  beeo  exerted  by  one 
clothed  with  offlolal  authority,  ov  exeroteing  a 
public  employment,  lees  evldenoe  of  eompulston 
or  pressure  is  required;  as  where  as  ofl&oer  ex- 
acts  illegal  fees,  or  a  oomuMNi  sarrter  exoeaslv* 
oharges. 

4  Thepaymentof  money  to  aoofllelal  to  avoid  ao 
onerous  penalty,  though  the  lmi>osltlon  of  tbat 
penalty  may  be  iUegal,  is  suflldeat  to  make  the 
payment  an  involuntary  one;  as  where  one.  tn 
order  to  get  immediate  poasessioa  of  bis  goods, 
which  are  of  a  perishable  natuva,  pays  increased 
duties  illegally  exacted. 

S.  Although  the  valuation  of  merchandise  mada 
by  tbe  appraiser  is  genuraUy  eoaoluslve,  yet«  if 
the  appraiser  proceed  upon  a  wrong  principle, 
contrary  to  law,  his  appraisement  is  Impeach- 
able uiid  open  to  examination. 

[Nc    15.] 

Argued  Oct.  17,  28S9.      Decided  Od.  MS,  1S89. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe 
United  States  for  tbe  Soutbem  District  of 
New  York,  to  review  a  Judgment  in  favor  of 
tbe  Frank  Brotbers  Companv,  tbe  plaintiff  bo- 
low,  for  an  overcharge  of  duties  on  imports* 
Affirmed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  O.  W.  Chjkpma:  !•  BotUitar-Qen,,  for 
plaintilf  in  error: 

Tbe  importers  made  tbese  "  addttions,"  not 
under  compulsion  or  duress  of  noperty,  but 
voluntaiilv,  for  tbe  purpose  of  bringing  tbia 
suit,  and  &ence  were  not  entitled  to  recover. 

Haas  V.  Arthur,  14  Blatcbf .  846;  BalUmare 
V.  Leferman,  4  Gill.  425;  Badieh  v.  ffvtchins, 
96  U.  8.  210,  218(24.  409.  410). 

But  if  tbcM  were  not  tbe  importers'  but  tbe 
appraiser's  additions,  then  tbey  were  tinaL 

mUon  V.  Merria,  110  U.  8.  97  (28:  88); 
lasigi  ▼.  Whitney,  68  U.  S.  1  Wall  875  a7: 
686);  Stairs  Y.  Peaslee,  69  U.  S.  18  How.  621- 
580  (15:  474-478);  Oberteuffer  v.  Robertson,  116 
U.  S.  499  (29:  706). 

The  payment  must  not  only  have  been  accom- 
panied by  a  protest,  but  it  must  also  have  been 
made  to  obtain  possession  of  tbe  merchandise. 

P&rterY,  Beard.  124  U.  S.  429  ^1:  490);  (7. 
A  T.  SchUsinyer,  120  U.  S.  109  (80:  607). 

Jfeitrs.  Hmorj  Edvria  TrMsala*  Mason 
W,  Tyler  and  W,  B,  Oouyhtry,  for  defendant 
in  error: 

Wbat  oouititutes  foreign  aiarket  vahw  for 
I  duty  purposes  ! 

lit  U.& 
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Oberievfer  r.  Boberiton,  116  U.  S.  499  (29: 
TM);  BadgtrY.OuMmano,  180  U.  8.  89(82: 851). 

The  ftppnlaemeDt  of  charges  k  open  to  jadi- 
dal  iDqauy.  A  recovery  may  be  had  where 
the  appraiMn  disregarded  statutory  rules. 

Binfm  T.  Chntene,  2  Curt  0.  0.  221,  222; 
GntMrM  T.  Bwveu,  59  U.  8. 18  How.  416,  416 
Mz  4X56,  466);  Orinnett  y,  Lawrence,  1  Blatcbf . 
M6;  QHawctd  r.  XaiofviMtf,  1  Blatchf.  699;  Jfoos 
mfl  T.  OrtiwM,  61  U.  8.  10  How.  2&  (18: 
405);  SwifldC,  db  B,  Oo.  v.  U.  S,  111  U.  8.  29 
(28:  848);  Foeeart*  r.  Maxtcdl,  8  Blatcbf.  868; 
0<mU  v.  BtaaUe,  2  Curt  C.  C.  250;  Bdmont  y. 
Lawrenee,  8  Blatchl  119;  IT.  i6L  T.  OUment, 
Ciibbe,512. 

ifr.  a^iMfMS  Bradlejr  deliyered  theopinioD 
(tf  thecoort: 

This  is  an  action  to  recover  for  an  alleged 
OTercbarge  of  duties  on  imports.  Tbe  goods 
importea  were  bananas  brougbt  from  iuspin- 
waU.  The  duty  was  ten  per  cent  ad  vahrem. 
The  plaintifls  offered  evidence  tending  to  show 
the  market  value  of  the  bananas  at  the  port  of 
^pment  which  was  claimed  to  be  only  fifty 
cents  apiece  for  tbe  larice  bunches  and  twenty- 
five  cents  apiece  for  tbe  small  bunches.  Tbe 
invoices  received  with  tbe  cargo  exhibited  this 
as  the  true  market  value,  and  added  certain 
chuges  for  labor  and  consul  fees.  The  ap- 
praisen  required  tbe  plaintiffs  to  add  fif^ 
per  cent  of  these  amounts  as  transportation 
cfaaiges  for  bringing  the  bananas  into  Aspin- 
wall,  and  alao  certain  shipping  charges  and 
commisBions.  Tbe  plaintiffs  protestea  against 
thii  as  an  unjust  addition;  but  whenever  it  was 
omitted  the  charge  was  added  by  tbe  appraiser 
and  a  penalty  of  twenty  per  cent  of  tbe  whole 
dot?  was  imposed  and  exacted;  and  tbe  olficers 
declared  that  this  would  be  done  whenever  tbe 
addition  ahould  be  omitted.  To  avoid  this 
penalty,  and  to  get  immediate  possession  of 
thdr  goods  (whicn  are  of  a  |)erishable  nature), 
the  plaintifls  made  the  addition  required,  and 
paid  the  increased  duties  that  resulted,— but 

.      always  under  protest  as  before  stated. 

'^  The  fonn  of  tbe  entries  and  invoices  with  tbe 
additions  was  as  follows,  tbe  additions  being  in 
itaUcs: 

"Entry: 

"Merchandise  imported  bv  Frank  Brothers 

Company  in  tbe  steamship  Alsa,  whereof 

BermouT  is  master,  from  Anpinwall  to  New 

York.  Feb.  28,  1882.    Marks,  F..B. 

"Two  bins  of  bananas,  containing  4, 182  \9xg^ 

boDcfaes,  at  sixty  cents,  pesos,  2,479.20,  8,468 

nailbonches  at  thirty  cents,  1,088.90  pesos. 

'Gbarges,   two   bundred   and.  thirty-nine 


'Skipping  ehargee  added  a»  required  by  the 
^Pfraimr  ie  makefiee  eenie  Colombian  ewrrency 
fet  bwiek,  140.88  pe$o$. 

"  Tramtportaiian  ehargee  added  ae  required  by 
Vpniter  en  4,182  laroe  bunchee  at  25  eente, 
tl.088,  and  8,468  email  bunehee  at  124  eente, 
1488.87.- 

"Invoice: 

**  Invoice  of  mercbandise  shipped  by  the  Frank 
Bios.  Co.  on  board  the  Alsa,  8ansome  mas- 
ter, bound  for  New  York,  and  consigned  to 
Frank  Bios.  Co.;  Colon,  Feb.  11,  1882,  2 
uioa  oonlaining'^^ 

lt3U.8. 


"  4,202  bunches  bananas  at  60.2,521.20  pesoa 
"  8.564  bunches  bananas  at  80.1,069.20      " 


Charges  for  labor 289.87 

•'Consul  fee 8. 


<< 


«« 


8,882.77 

"Thx  Fkahx  Bbob.  Compaht: 

4,182  large  bunches  at  60 2,479.20 

"8,468  small  bunches  at  80....  1,088. 90 

••Charges 289.87 

'*  Shipping  ehargee  added  ae  re- 

rittred  w  the  appraieertomake 
eente  Colombian  ewrrency  per 
bunch 140.1 


«• 


8,897.85 
"Reduced  to  U.  S.  currency. $8,207. 98 
"  Traneportationehwrgee  added 
ae  required  by  the  ampraieer 
on  4,182  large  bunehee  at  in 

eente .............  .....  1088. 

'•  8,468'  imiii  bunihii  ai  'Hi 
eente 482.87 


•• 


14,678.80 
"  Commission,'  2i  per  cent 116.84 


14,790.64" 

Tbe  appraiser's  return  indorsed  thereon  was 
as  follows:  "Value  correct,  with  importer's 
additions." 

It  was  contended  by  tbe  counsel  for  the  gov- 
ernment at  the  trial,  and  is  contended  here,  thai 
tbe  payment  of  tbe  duties  complained  of  was  a 
voluntary  payment,  inasmuch  as  the  plaintiffs 
themselves  made  the  additions  to  tbe  entiles 
and  invoices,  %nd,  that,  therefore,  they  cannot 
recover  back  any  part  of  tbe  money  so  paid; 
and  they  requested  tbe  court  below  to  instruct 
tbe  jury  to  render  a  verdict  for  the  defendant. 
This  tbe  court  refused  to  do;  and  left  it  to  tbe 
jtury  to  decide  upon  the  evidence  whetber  the 
making  of  the  additions  was  a  voluntarvacton 
the  part  of  the  plaintiffs,  or  done  under  con- 
straint in  view  of  the  penalty  sure  to  be  imposed 
in  case  it  was  not  done. 

On  this  point  the  Judge,  in  bis  charge  to  the 
Jury,  speaking  of  tbe  entiy  and  tbe  additioni 
made  by  tbe  plaintiffs  or  tbeir  agent,  said: 

"  He  says  be  put  them  on  there  because  he 
was  compelled  to.  If  that  is  so  be  ought  not  to 
be  estopped  from  recovering;  and  here  is  a 
ouestion  for  vou  on  that  subject,  and  you  win 
decide  it  in  this  way:  If  those  statements  and 
figures  were  put  on  there  because  be  thought 
that  was  the  best  way,  on  the  whole;  if,  exer- 
cising bis  own  Judgment  freely,  be  tbougbt  that 
it  was  tbe  best  way  to  get  along  with  tbfi  to  put 
it  on  there  and  let  it  go,— be  can't  take  it  back, 
.  .  .  he  can't  recover  anything  back.  The 
verdict  will  bave  to  be  for  tbe  defendant  anv- 
way,  if  that  is  so,  because  it  was  bis  own  act  in 
puttiDg  it  on  there.  Tbe  collector  assessed  the 
duty  Just  as  be  made  it,  and  be  can't  complain. 
But,  ...  if  be  was  required  to  do  it,or  given 
to  understand  by  some  officer  in  tbe  collector's 
department  that  it  would  be  the  worse  for  him, 
seriously,  if  he  didn't;  as,  for  instance,  if  the 
appraiser  told  bim  if  he  didnt  put  those  on 
there  tibe  collector's  office  would,  that  the  ap- 
praiser would,  and  that  be  would  be  exposed  to 
a  penal^  that  would  be  assessed  agamst  him; 
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if  he  WM  glyeii  to  understand  hw  the  coDeotor't 
depertment»  or  some  officer  of  it,  that  if  he 
diao't  put  these  figures  on  thm  they  should, 
and  make  it  the  worse  for  him  because  he 
didn't,  and  he  would  tlierehy  be  exposed  to  a 
penalty  of  a  larger  duty  whioi  he  would  have 
to  pay  for  not  doing  it,  and  he  was  in  that  way, 
for  the  sake  of  saving  himself  from  the  penalty 
which  they  would  put  upon  him  beyond  what 
would  otherwise  be  chargeable,  induced  to  put 
them  on.— then  he  is  not  bound  by  it  ...  If 
ou  find  he  did  not  do  it  freely,  then  you  can 
ook  further,  and  see  if  there  was  anything  put 
on  there  that  ought  not  to  be.  If  he  was  com- 
pelled to  do  it,  it  ought  not  to  go  on,  and  if  he 
was,  the  plaintiffs  are  entitled  to  recover.  And 
If  you  decide  he  is  bound  by  putting  that  on, 
that  will  end  the  case;  you  must  give  a  verdict 
for  the  defendant  If  not,  you  may  look  and 
see  if  he  was  compelled  to  pay  more  than  he 
ought, — if  he  was  compelled  to  pay  transporta- 
tion charges  more  thi^he  ought  to;  and,  if  so, 
find  a  verdict  for  the  riffht  amount  If  they 
were  compelled  to  pay  labor  charges  more  than 
tbev  ought  to  pay,  find  the  verdict  for  the 
plaintiffs  for  the  right  amount  of  that    If  they 


didn't  pay  anv  more  than  thev  ought  to,  trans- 
portation or  labor  charges,  then  the  vordla  is 
for  the  defendant" 

Under  this  charge,  of  course,  the  Jury  in 
finding  for  the  plaintifRs  must  liave  found  that 
they  acted  under  constraint,  under  moral 
duress,  in  makingthe  additions  for  transporta- 
tion and  labor.  We  do  not  see  how  tiie  verdict 
can  be  set  aside  for  error  in  the  diarge  on  this 
point,  unless  the  law  be  that  virtual  or  moral 
duress  is  insufficient  to  prevent  a  payment  made 
under  its  influence  from  being  voluntary. 

This  point  was  discussed  in  MaamM  v. 
QrimM,  fSi  U.  8.10  How.  242,  256  [18:  4061, 
and  in  Bw^ft  Oo,  v.  UniUd  StaUs,  111  U.  8. 
22,28  [28:  841,  848].  In  MattweUy,  OriiwM 
1-221  ^^  appraisement  was  erroneously  made  as  to 
"^  ^  the  point  of  time  of  the  valuation,  and  the  im- 
porter paid  the  consequent  excess  of  duties. 
The  government  contended  that  this  was  vol- 
untary.   But  this  court  said: 

'*  This  addition  and  consequent  payment  of 
the  higher  duties  were  so  far  from  voluntary 
in  him  that  he  accompanied  them  with  remon- 
strances against  being  thus  coerced  to  do  the 
act  in  order  to  escape  a  greater  evil,  and  ac- 
companied the  payment  with  a  protest  against 
the  legality  of  toe  course  pursuea  towards  him. 
Now,  it  can  hardly  be  meant  in  this  class  of 
cases  that  to  make  a  payment  involuntary  it 
should  be  by  actual  violence  or  any  phyncal 
duress.  It  suffices  if  the  payment  Is  caused  on 
the  one  part  by  an  illegal  demand  and  made  on 
the  other  part  reluctantlv  and  In  consequence 
of  that  iUegality,  and  without  being  able  to  re- 
gain possession  of  his  property  except  by  sub- 
mitting to  the  payment  All  these  requisites 
existed  here.  We  have  already  decided  that 
the  demand  for  such  an  increased  appraisal 
was  illegal  The  appraisement  itself  at  mAde 
was  iUcgaL  The  raising  of  the  invoioe  was 
thus  caused  hy  these  illegalities  in  order  to  es- 
cape a  mater  burden  in  the  penalty.  The  pay- 
ment of  the  increased  duties  thus  caused  was 
wrongful^  imposed  on  the  importer,  and  was 

ft8 


submitted  to  merely  ao  a  choice  of  evUs.  He 
was  unwilling  to  pay  either  the  excess  of  duty 
or  the  penalty,  and  must  be  considered,  there- 
f ore»  as  forced  into  one  or  the  other  by  the  col- 
lector  colore  offleU  through  the  invalid  and  ille- 
gal course  pursued  in  having  the  appraisal 
made  of  the  value  of  the  wrong  period.  .  .  . 
The  money  was  thus  obtained  by  a  moral  duress 
not  Justified  bv  law,  and  which  was  not  sub- 
mitted to  by  the  importer  except  to  regain  pos- 
session <tf  his  propertv  already  withheld  from 
him  on  grounds  manifestly  wrong.  Indeed,  it 
seems  sufficient  to  sustain  the  action  under  the 
Act  of  February  26,  1845  (U.  8.  Rev.  8tat 
$  8011),  or  under  principles  of  the  common 
law,  if  the  duties  exacted  were  not  legal,  and 
were  demanded  and  were  paid  under  protest" 

In  that  case,  it  is  true,  the  fact  that  the  im- 
porter was  not  able  to  get  possession  of  his 
goods  without  making  the  payment  complained 
of,  was  referred  to  by  the  court  as  an  important 
circumstance:  but  it  was  not  stated  to  be  an  in- 
dispensable circumstance.  The  ultimate  fact» 
of  which  that  was  an  ingredient  in  the  particu- 
lar case,  was  the  moral  duress  not  lustifled  by 
law.  When  such  duress  is  exertea  under  cir- 
cumstances sufficient  to  influence  the  appre- 
hensions and  conduct  of  a  prudent  bunness 
man,  payment  of  money  wrongfully  induced 
thereby  ought  not  to  be  regarded  as  voluntary. 
But  the  circumstances  of  the  case  are  always  to 
be  taken  into  consideration.  When  the  duress 
has  been  exerted  by  one  clothed  with  official 
authority,  or  exercising  a  public  employment* 
less  evidence  of  compulsion  or  pressure  Is  re- 
quired,— as  where  an  officer  exacts  illegal  fees, 
or  a  common  carrier  excessive  charges.  Bui 
the  principle  is  applicable  in  aU  cases  accord- 
ing to  the  nature  and  exigency  of  each.  In 
Smft  Oo.  V.  UfUied  States,  111  U.  8.  22  [28: 
841],  the  plaintiff8.who  were  manufacturers  of 
mstches,  and  furnished  their  own  dies  for  the 
stamps  used  by  them,  and  were  thereby  entitled 
to  a  commission  of  ten  percent  on  the  price  of 
such  stamps,  accepted  for  a  long  period  thdr 
commissions  in  stamps  (which,  of  course,  were 
worth  to  them  only  ninety  cents  to  the  dollar), 
and  they  did  this  because  the  Treasury  Depart- 
ment would  pay  in  no  other  manner.  We  hdd 
that  the  apprehension  of  being  stopped  in  thdr 
business  hy  noncompliance  with  the  treasury 
regulation  was  a  sufficient  moral  duress  to 
make  their  payments  involuntary.  Mr,  Jtutim 
Matthews,  delivering  the  opinion  of  the  court, 
said:  "  The  question  is  whether  the  receipts, 
agreements,  accounts  and  settlements  made  in 
pursuance  of  that  demand  of  necessity  were 
volunttfy  in  such  sense  as  to  preclude  the  ap- 
pellant from  subsequently  Insisting  on  its  stat- 
utory right  We  cannot  hesitate  to  answer 
that  question  in  the  negative.  The  parties  were 
not  on  equal  terma.  The  appellant  had  no 
choice.  The  only  alternative  was  to  submit  to 
an  Ulogal  exaction,  or  disconUnue  its  business. 
It  was  In  the  power  of  the  officers  of  the  law, 
and  could  only  do  as  they  required.  Money 
paid,  or  rather  value  parted  with  under  sucn 
pressure,  has  never  been  rmrded  as  a  volun- 
tary act  within  the  meaning  of  the  maxim 
9olenU  nenfitif^uria,"  The  cases  referred  to 
by  Ju$tio$  Matthews  abundantly  support  the 
podtkm  taken,  and  peed  no^  be  repeated  here. 

Itt  U.  S. 
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lo  our  Jodgmoit  the  iMtymeDt  of  money  to  an 
cffldil,  asm  the  pieeeiit  case,  to  ayoid  an  on- 
cnniB  penal^,  though  the  imposition  of  that 
poialtf  mi|^t  hare  Deen  illegal,  was  sufficient 
to  ottSe  the  payment  an  inrolantaiy  one.  It 
istnielhst  the  thing  done  under  compulsion 
in  this  case  was  the  insertion  of  the  additional 
chaigea  upon  the  entries  and  inyoices;  hut  that 
Deceaadhr  inToIred  the  payment  of  the  in- 
UBuaed  ontieB  caused  thereby,  and  in  effect 
amomita  to  the  same  thing  as  an  inyoluntary 
paymc9Bt» 

Sot  il  la  contended  that  the  act  of  the  ap- 
prnJaer  fai  making,  or  requiring  to  be  made,  the 
additional  <diarge8  for  transportation  and  labor, 
was  final  and  oonchisiye,  fuid  cannot  be  made 
tiie  subject  of  inquiry.    It  is  undoubtedly  the 
general  rule  that  the  yaluation  of  merchandise 
made  hj  the  appraiser,  unappealed  from  to  mer- 
chant appndsers,  is  condustye.  But  whilst  this 
li  the  general  nJe  it  is  subject  to  the  qualifica- 
tion t&t  if  the  appraiser  proceed  upon  a  wrong 
principle,  contrary  to  law,  and  this  be  made  to 
anpear,  his  apmdsement  is  not  unimpeachable. 
Tjus  qualiflalnop  applies  to  the  acts  of  many 
other  officials  charged  with  duties  of  a  similar 
diaracter.  such  as  assessors  of  the  y^ue  of  prop- 
erty for  taxation,  ocnnmissionera  forapprusiog 
kods  taken  for  improyements,  or  damages  sus- 
tained by  ownersof  land  and  the  like.    What 
li  oomuained  of  in  the  present  case  is,  that  the 
pkintiib  were  required  to  add  U»  the  market 
▼alue  of  the  goods  at  the  places  from  whidi 
they  wete  e^xrted  transportation  charges  and 
expenses  for  labor  which  were  neyer  incurred. 
If  that  complaint  is  well  founded,  such  addi- 
tkns  cannot  be  maintained;  for  whilst  the  ap- 
pahten  are  not  limited  to  the  actual  cost  of 
artides  exported,  but  may  place  upon  them 
tbeir  market  yalue  at  the  places  from  which 
th^  were  imported,  and  their  estimate  of  that 
nsnet  value  Is  conclusiye,  they  could  not, 
whilst  the  law  required  the  adoition  to  that 
market  value  of  additional  charges  of  trans- 
portation, etc,  exercise  any  dis^tion  as  to 
tboss  charsea,  but  were  confined  to  the  actual 
cost  fSbam  when  such  cost  could  be  shown. 
I]    It  was  "cost,''  not  'Walue,"  which  was  required 
in  Ihat  part  of  the  estimate  of  dutiable  values. 
Tlie  sections  of  the  Revised  Statutes  which  reg- 
ulated this  matter  in  1881  and  1882,  when  the 
trmsactkms  involved  in  the  present  suit  took 
placcL  were  sections  2906  and  2907.  the  latter  of 
vbich  was  repealed  by  the  Act  of  March  8d, 
18BS.    (28  Stat,  at  L.  (SS.) 

Section  2906,  which  is  still  in  force,  declares 
fliat  '*when  an  ad  valorem  rate  of  duty  is  im- 
posed on  any  imported  merchandise,  or  when 
the  dntj  impoeed  shall  be  regulated  bv,  or  di- 
rected to  be  estimated  or  based  upon,  the  value 
of  the  square  yard,  or  of  any  spedfied  quantity 
^rpuod  of  such  merchandise,  the  collector 
witmn  whose  district  Uie  same  shall  be  imported 
Off  entered  shall  cause  the  actual  market  value, 
or  itMaak  price  thereof,  at  the  period  of  the 
cxporution  to  the  United  States,  in  the  princi- 
pal markets  of  the  country  from  which  the 
■■no  ^  been  imported,  to  be  appraised,  and 
">ch  appraised  value  shall  be  considered  the 
WW  upon  which  duty  shall  be  assessed." 

Bection  2907  declared  that,  'in  determining 
me  inUaUt  value  of  merchandise,  there  shafl 
be  Ali2«f  «9  the.coit,  cnr  to  the  actual  wholesale 
lttU.8. 


price  or  general  market  value  al  the  time  of 
exportation  in  the  principal  markets  of  the 
country  from  whence  the  same  has  been  im- 
ported into  the  United  States,  the  cost  of  trans> 
portation,  shipment  and  transshipment,  with 
all  the  expenses  included,  from  the  place  of 
growth,  production  or  manufacture,  whether 
By  lana  or  water,  to  the  vesseTin  which  ship- 
ment is  made  to  the  United  States;  the  valua 
of  the  sack,  box  or  covering  of  any  kind  in 
which  audi  merchandise  is  contained;  commis- 
sion at  the  usual  rates,  but  in  no  case  less  than 
two  and  one  half  per  cent;  and  brokerage,  ex- 
port duty,  and  aU  other  adual  or  utual  diargm 
for  putting  up,  preparing  and  packing  for  trans- 
portation or  shipment  All  charges  of  a  gen- 
eral character  incurred  in  the  purchase  of  a 
general  invoice  shall  be  distributed  pro  rata 
among  aU  parts  of  such  invoice;  and  every 
part  thereof  charged  with  duties,  based  on 
value,  shall  be  advanced  according  to  its  pro- 
portion, and  all  wines  or  other  articles  paving 
spedfic  duty  by  grades  shall  be  graded  ana  pay 
outy  according  to  the  actual  value  so  deter-  [26] 
mined." 

Now,  whilst  under  the  first  of  these  sections 
(2906)  the  estimate  of  the  market  value  of  the 
goods,  made  by  the  appraiser,  is  in  general  im- 
unpeachable,  it  is  plain  that  the  items  to  be  ad- 
ded to  that  value  under  section  2907  did  not  de- 
pend upon  estimation,  but  upon  the  actual 
truth  of  the  case,  namely,  the  eoH  of  transporta- 
tion,, i^pment,  etc.,  to  toe  vessel  in  which  ship- 
ment is  made.  T^  cost  may  be  something;  it 
may  be  nothing.  In  the  present  case  the  ap> 
pnuser  required  fifty  per  cent  of  the  market 
value  of  the  goods  to  be  added  as  cost  of  trans- 
portation. The  plaintiffs  disputed  this  item. 
Evidence  was  gone  into  on  the  subject^and  the 
matter  was  left  fairly  to  the  Jury.  The  only 
question  for  us  to  determine  is,  whether  the 
matter  was  open  to  evidence,  and  could  law- 
fully be  left  to  the  consideration  of  the  Jury; 
or  whether  the  determination  of  the  appraiser 
on  this  subject  was  condusive.  We  think  with 
the  court  bdow  that  this  was  a  question  open 
for  examination.  In  Oberteuffer  v.  Robertson, 
116  U.  S.  499  [29:706],  we  dedded  Uiat  since 
the  Act  of  18^,  repeaUng  section  2907  of  the 
Revised  Statutes,  it  is  not  lawful  for  the  ap- 
praiser to  add  to  the  market  price  of  the  goods 
the  cost  or  value  of  the  cartons  or  boxes  in 
which  they  are  packed,  dther  by  themselves, 
or  as  part  of  the  market  value.  In  the  prind- 
ple  involved  that  case  is«similar  to  the  present 
If  since  the  repeal  of  section  2907  the  appraiser 
cannot  lawfully  add  the  cost  of  packing  boxes 
to  the  appraised  value  of  the  gooos,  before  such 
repeal  he  could  not  lawfully  add  more  than 
that  cost;  and  if  he  did,  it  was  a  matter  for  ex- 
amination and  correction.  To  the  same  effect 
is  the  case  of  Badger  v.  Ovsimano,  180  U.  S.  89 
[82:  861],  where  the  collector  caused  an  ap- 
praisement to  be  made  in  which  a  portion  of  the 
charges  for  packing  and  transportation  of  the 
goods  imported  was  deducted  from  that  cate- 
gory and  added  to  the  invoice  value  of  the 
goods  themsdves.  We  hdd  that,  in  the  ab- 
sence of  fraud  on  the  part  of  the  importer,  this 
could  not  lawfully  be  done,  and  that  audi  an  [27] 
appraisement  is  not  lawful  or  condusive. 

We  are  satisfied,  not  only  on  the  authority  of 
these  cases,  but  from  the  reason  of  the  thing 
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mgatiDg  nearly  $50,000.  were  proceeding  to 
Judgment.  Some  idea  of  his  emDarraased  con- 
dition may  be  found  from  the  fact  that  the  29th 
of  March.  1869,  a  bill  had  been  filed  to  reach 
his.equitable  rights  and  interest  in  the  property, 
the  subject  of  this  controversy,  in  which  the 
complainant  alleged  on  oath  that  an  execution 
issued  on  a  Judgment  at  law  obtained  by  him 
against  Ferguson  had  been  duly  returned  "no 
property  found  whereon  to  leyy;"  and  that 
after  diligent  search  and  inquiry  be  could  not 
find  any  property  in  Memphis  to  which  Fergu- 
son bad  an  unincumbered  legal  title  subject  to 
an  execution  at  law. 

Such  was  the  condition  of  Ferfuaon's  affairs 
when  he  made  the  agreement  of  May  14, 1869. 
The  consideration  of  this  agreement  was  that 
Fei^son  should  receive  $4,00O  in  cash  and 
$6,000  in  notes,  and  tbat  Dent  should  *'dis- 
charge  the  liens,"  not  that  he  should  pay  them 
in  full  This  discharge  Dent  fully  procured. 
Ferguson  waa  fully  discharged,  and  all  claims 
agamst  him  were  legally  canceled,  not  only 
those  then  existing,  but  also  those  that  were 
impending  and  which  afterwards  matured. 
This  fact  is  thus  stated  in  the  words  of  com- 
plainants' bill:  '  'The  liabilities  of  the  said  A. 
ML  Ferguson  by  Judgments,  trust  deeds,  mort- 

Sages,  and  mortgages  in  the  form  of  warranty 
eeds,  have  all  been  settled  and  paid  off  except 
as  hereinafter  stated,  and  the  said  complain- 
ants, as  heirs-at-law  of  the  said  A.  M.  ^rgu- 
■on,  are  entitled  to  haye  the  said  real  property 
handed  over  to  them  free  and  discharged  of  all 
liens." 

If  the  promise  to  cancel  the  debts  was  a  fair 
and  yalid  transaction  when  it  was  made,  it  did 
not  become  less  so  because  subsequent  occur- 
rences enabled  Dent  to  effect  a  settlement  with 
the  creditors  upon  the  payment  of  a  small  per- 
centage of  theu*  respective  claims;  and  if  the 
means  he  employed  to  effect  such  compromises 
were  not  proper,  it  might  give  the  overreached 
creditors  cause  of  complaint,  but  certainly  not 
Ferguson.  Had  Dent  been  able  to  persuade 
the  creditors  to  ^ve  a  release  of  their  claims 
without  any  consideration  whatever,  that  could 
not  retroact  and  make  inadequate  what  was  an 
adequate  consideration  when  the  contract  was 
made.  When  it  was  made  no  one  knew  tbat 
the  debts  could  be  compromised  for  much  less 
than  their  face  value,  as  was  done  l^  Dent;  for 
at  the  district  Judge  truly  remarlu :  '*The  as- 
tounding fact  in  this  record  is  that  the  creditors 
did  not  appropriate  all  this  property  to  tbdr 
debts."  And  yet  it  is  an  undeniable  fact  tbat 
Dent  did  avert  such  an  appropriation;  and  that 
Ferguson  was  fully  discharged,  and  the  claims 
were  legally  canceled  by  methods  not  fully  de- 
veloped, but  assented  to  and  facilitated  by 
Ferguson.  For  instance,  a  Judgment  for  over 
$22,000  in  favor  of  H.  B.  Claflin  &  Co.  of  New 
York  waa  settled  for  $1,000;  a  claim  in  favor 
of  Louis  Selbv  for  $12,622.11  for  $1,825.  and 
an  assessment  for  16,998  for  tbe  Nicholson  paye- 
ment,  stated  in  said  agreement  of  May  14, 1869, 
to  be  a  lien  on  the  property  conveyed,  was  en- 
tirely defeated  on  legal  grounds. 

The  consideration  as  to  the  extinguishment 
of  the  debto  was  fully  performed.  The  $6,000 
of  notes  were  received  by  Ferguson  and  after- 
wards indoned  to  his  relatives.    As  to  bow 
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much  of  the  remaining  $4,000  oominf  to  him 
under  the  agreement  was  paid  to  him  In  cash^ 
there  is  much  conflict  of  testimony,  which» 
owing  to  the  lapse  of  time  and  the  death  of 
both  parties  to  the  contract,  cannot  be  reoon^ 
died.  Apparently  $1,400  was  paid  soon  after; 
for  the  instrument  dated  August  23, 1869,  which 
the  complainants  introduced  and  rely  on,  states 
that  tbe  payment  of  that  sum  was  made  on  thav 
day.  0.  L.  Morrison,  a  witness  for  complain- 
ants, whose  testimony  their  counsel  declares,  in 
his  brief,  to  be  more  important  than  that  of 
any  and  all  tbe  otber  witnesses  for  oomplaln- 
anU,  testifies  tbat  from  1871  to  1876  he  paid  to 
Ferguson  from  $80  to  $90  a  month  out  of  the 
rents  collected  by  him  from  a  portion  crif  the 
property;  and  that  he  saw  Dent  pay  him  dur- 
ing tbat  period  out  of  hit  own  pocket  about 
$800  a  year.  These  sums  aggregate  a  larger 
amount  than  $4,000. 

Our  conclusion,  therefore,  is  that  the  con- 
tract, considered  apart  from  its  bearing  on  other 
creditors,  does  not  in  the  absence  of  ouier  proof 
lack  the  essential  qualities  of  adequacy  and 
fairness  as  between  the  parties  thereto  them- 
selves. If  this  be  so,  the  point  as  to  |MiBcipa) 
and  agent,  upon  which  so  much  stress  hat 
been  laid,  is  of  minor  importance.  The  doe- 
trine  as  to  this  fiduciary  relation,  applied  to  itt 
full  extent,  is  simply  a  rule  of  evidence  which, 
under  some  circumstances,  imposes  upon  an 
agent  the  burden  of  proving  we  fairness  and 
Justice  of  the  transaction  with  his  principal 
within  the  scope  of  his  agency.  If  the  con- 
tract was  valid  as  to  the  cr^tors  of  Ferguton^ 
the  \*onsideration  therein  expressed  was  suffi- 
cient to  satisfy  this  burden. 

The  evidence  shows  that  for  many  years 
Dent  was  an  agent  of  Ferguson  for  the  renting 
of  his  property,  with  more  intimate  relations 
than  with  nis  other  patrons.  But  the  record 
does  not  show  that  he  was  ever  employed  to 
buy  or  sell  real  estate  for  Ferguson.  On  tbe 
contrary,  there  is  positive  testimony  that  hit 
(Ferguson's)  traffic  In  that  business  was  carried 
on  by  himself  alone. 

We  have  considered  this  case,  so  far,  upon 
the  assumption  of  the  circuit  lustice,  that  the 
agreement  was  executed  and  aelivered  by  Fer- 
guson to  Dent  in  good  faith  as  to  Ferguson's 
creditors.  We  do  not  concur  in  this  assump- 
tion. If  the  voluminous  record  before  us  dis- 
closes a  single  fact  tending  to  sustain  that  as- 
sumption, except  a  generalexpression  of  opin- 
ion by  some  of  the  witnesses  that  he  was  an 
honest  man,  it  has  escaped  our  search.  Tbe  in- 
strument itself  was  executed  under  circum- 
stances which  would  lead  a  court  to  presume 
fraud  upon  creditors.  It  was  a  conveyance  by 
a  person  deeply  indebted,  in  anticipation  of 
decrees  and  Judgments,  which,  added  to  tho 
existing  incumbrances,  amounted  to  the  yalue 
of  bis  property.  We,  therefore,  agree  with  tho 
district  Judge  on  this  point,  that  the  real  con- 
tract was  one  between  Ferguson  and  Dent  to 
defraud  the  creditors  out  ox  the  property  con- 
veyed, and  to  so  conceal  and  douci  the  title  that 
they  could  be  circumyented,  hindered  and  de- 
layed, and  coerced  into  settlements  and  com- 
promises. We  think  the  evidence  shows  be- 
yond doubt  that  Ferguson  willingly  participated 
for  ten  years  in  canying  out  this  plot    Both 
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tikeo,  tbe  CMe  was  heard  by  ibeoommissionen 
-of  apMala.  Upon  their  report  the  Judgment 
was  affirmed  l^  the  sapreme  court  To  review 
that  Judgment  the  case  is  brought  here  on  writ 
•ot  error. 

When  the  petition  was  filed  in  the  district 
eourt  of  the  otate,  and  its  Judgment  rendered. 
Ward  B.  Marchand  was  the  surveyor  of  El 
Paso  Coun^.  Pending  the  appeal  from  the 
jodgment  he  died,  and  his  successor  in  office, 
oamod  H.  Wade,  was,  by  consent  of  parties, 
■abstttnted  In  his  place  as  defendant. 

Mr,  John  B.  Rector,  for  plaintiff  in  error: 

An  executory  contract  is  an  agreement  of 
two  or  more  persons,  upon  sufficient  conddera- 
tkNi«  to  do  or  not  to  do  a  particular  thing. 

2  Kent,  Com.  12th  ed.  450,  and  noUb;  1  Story 
on  CJoDtracts,  §  1;  Manchard  y.  Bu8$eU,  18 
Kaas.  1;  1  Wbart  on  Contracts,^  1. 

A  promifie  is  a  sufficient  consiaeration  for  a 
pronlise;  and  when  promises  are  thus  mutually 
dependent,  either  can  be  sued  on  by  the  party 
to  whom  the  promise  is  made,  supposing  him 
to  be  in  DO  default. 

1  Whart.  on  Ck>ntracts,  f^  523;  1  Parsons  on 
<;ontracts,  6,  7,  6th  ed.  pp.  448,  449,  450. 

But  acceptance  before  withdrawal  binds  the 
parties,  if  made  while  the  offer  continues. 

1  Fknonson  Contracts,  482. 

A  proposal  is  but  an  offer  to  contract,  aad 
'Ibe  parnes  making  the  offer  may  withdraw  it 
«t  anr  time  before  acceptance. 

1  Wbart.  on  Contracts,  §  10;  Mm^tgomerjf  v. 
JRu«m,16  CaL  198;  Cam.  y.^ete  Becff&rd  Bridge 
Cb.26ray,  8^  OhieaQO  A  A.  B.  Oo.  Y.Berkes, 
1  West  ^p.  658, 108 Ind.  520;]Z4nn  ▼.  McLean, 

The  obfigation  of  the  contract  protected  by 
te  Constitution  of  the  United  States,  and  what 
Hiat  obligation  is. 

2  Story  (4th  ed.)  on  the  Constitution  of  the 
U.  &  §§  1879-1880-1881, 1885;  1  Kent,  Com. 
418, 414,  415,  416,  417,  418,  419,  and  note  1; 
Sedgwick,  Statute^  and  Const.  Law,  616-688; 
(ed.  of  1857);  Cooley,  Const  lim.  (8d  ed.) 
m  274,  275,  276,  284,  285,  286,  290;  Sturges 
T.  OrtmiinMeUL  17  U.  S.  4  Wheat  197  (4: 529); 
PM^aTi  Ann.  Const  naie  157,  pp.  155-158. 

Hie  Siqireme  Court  of  the  United  States  will 
^determine  for  itself,  irrespective  of  the  state  de- 
tUooB,  what  is  the  contract  of  the  State. 

Mtrmm  Branch  Bank  v.  JSkeUey,  66  U.  S.  1 
Bladk,  442  (17:  177);  Buto  v.  MtueaUne,  75 
U.  8. 8  WalL  675  a9:  490);  8  Parsons  on  Con- 
tncts,  HKh  ed.)  627-588,566,  and  notet  8  and  T. 

Tbftn  is  no  objection  for  want  of  mutuality. 

Fomeroy  on  (x>ntracts  <g  169,  and  note  1,  p. 
mj^fritini  "w.HadMUfiO  Iu.216;  Schroder  v.  Qe- 
meMer,  lONev.855;  Smith't  Appeal,e9  Pa.474. 

The  government  is  not  entitled  to  retire  from 
file  contract. 

SamUUm  v.  Atery,  20  Tex.  686;  Thomeon 
V.  iMJbf,  66  Tex.  383:  Throckmorton  v.  Daven- 
|w<,55  Tex.  286;  Fitzpatrick  v.  Dubois,  2 
oawv.  489;  BamsevT,  Loomie,  6  Or.  878;  Mie- 
«tn,  K.dbT,B,Co,Y.  Noyce,  25  Kan.  848. 

Wherever  in  Texas  the  right  of  a  party  has 
lyilly  attached  to  the  land  by  the  pexiormance 
<i^aij  hn  some  of  the  steps,  by  a  legal  survey, 
pR-emption,  settlement,  etc.,  this  is  what  is 
tsDed  aa  equitv. 

BamSUony.  JLvery,  20  Tex.  684. 

lis  U.S. 


The  flrst  step  to  acquire  land  has,  in  Texas, 
with  the  exception  of  the  case  at  bar,  been 
recognized  as  creating  an  equity  that  will  sup- 
port suit  for  the  land. 

DeMontd  v.  Speed,  58  Tex.  889;  Caltert  v. 
Bameey,  59  Tex.  490;  Thomeon  v.  Locke,  66 
Tex.  888;  Vance  v.  Lindeey,  60  Tex.  286;  Borm 
V.  ShambUn,  57  Tex.  248;  Bvfcrd  v.  Qray,  51 
Tex.  885. 

Vested  rights— meaning  of  the  term. 

Cooley,  Const  Lim.  445;  Sedgwick,  Stat 
and  Const  Law  (ed.  of  1857)  671-676. 

Retroactive  laws,  with  some  examples. 

Sedg.  Stat  and  Const  Law,  188,  1»9;  Story's 
Const  4th  ed.  §  1898. 

Where  a  right  in  the  nature  of  a  contract  has 
vested  under  the  original  statute,  then  the  re- 
peal does  not  disturb  it 

Sedg.  Stat,  and  Const.  Law  (ed.l857)  pp.  182, 
188;  Smith  on  Stat  and  Const  Construction, 
895,  §  775,  also  881,  §§  760. 761. 

The  Act  of  the  Legislature  of  Texas  of  Janu- 
ary 22, 1{^,  properly  construed,  is  not  retroac- 
tive. 

Sedg.  Stat  and  Const  Law  (ed.  of  1857) 
198,  194,  196,  197,  198;  Potter's  Dwarris  on 
Stat,  and  Const  Law,  164;  Piedmont  dt  A.  L. 
Ins,  Oo,  V.  Bay,  60  Tex.  519. 

Mandamus  will  lie  to  compel  the  surveyor  of 
El  Paso  County  to  survey. 

Be  Montel  v.  Speed,  58  Tex.  841:  Thomeon 
V.  Locke,  66  Tex.  888;  Winder  v.  WiUiame,  28 
Tex.  601. 

(No  counsel  appeared  for  defendant  in  error.) 

Mr,  Juetioe  Field  delivered  the  opinion  of 
the  court: 

It  was  contended  in  the  state  courts,  and  the 
contention  is  renewed  here,  that  the  petitioner, 
by  his  application  for  a  survey,  had  acquired  a 
vested  interest  in  the  lands  he  desired  to  pur- 
chase, which  could  not  be  impaired  by  their  sub- 
sequent withdrawal  from  sale.  This  position  ia 
clearly  unteoable.  The  application  was  only 
one  of  different  steps,  all  of  which  were  neces- 
sary to  be  performed  before  the  applicant  could 
acquire  any  right  against  the  State.  The  ap- 
plication was  to  be  followed  by  a  survey,  and 
the  surveyor  was  allowed  three  montiis  in 
which  to  make  it  By  the  express  terms  of  the 
Act,  it  was  only  after  the  return  and  filing  in 
the  Gfeneral  Land  Office  of  the  surveyor's  cer- 
tificate, map  and  field-notes  of  the  survey,  that 
the  applicant  acquired  the  right  to  purchase  the 
land  by  paying  the  purchase  money  within 
sixty  days  thereafter.  But  for  this  declaration 
of  the  Act,  we  might  doubt  whether  a  right  to 
purchase  could  be  considered  as  conferred  by 
the  mere  survey  so  as  to  bind  the  State. 
Clearly,  there  was  no  such  right  in  advance  of 
the  survey.  The  State  was  under  no  obliga- 
tion to  continue  the  law  in  force  because  of  uie 
application  of  anyone  to  purchase.  It  entered 
into  DO  such  contract  with  the  public.  The 
application  did  not  bind  the  applicant  to  pro- 
ceed any  further  in  the  matter;  nor,  in  the  ab- 
sence of  other  proceedings,  could  it  bind  the 
State  to  sell  the  lands. 

The  adjudications  are  numerous  where  the 

withdrawal  from  sale  by  the  government  of 

lands  previously  opened  to  sale  has  been  ad- 

udged  to  put  ail  end  to  proceedings  instituted 

or  their  acquisition.    Thus,  under  the  pre- 
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emption  laws  of  the  United  States,  large  por- 
tions of  the  public  domain  are  opened  to  settle- 
ment and  sale,  and  parties  having  the  requisite 
r  «oi  qualifications  are  allowed  to  acquire  the  title  to 
l^Bj  tracts  of  a  specific  amount  by  occupation  and 
improTement,  and  their  entry  at  the  appropriate 
land  office  and  payment  of  the  prescribed  price. 
But  it  has  always  been  held  that  occupation 
and  improTement  of  the  tracts  desired,  with  a 
view  to  pre-emption,  though  absolutely  essen- 
tial for  tnat  purpose,  do  not  confer  upon  the 
settler  any  right  in  the  land  occupied  as  against 
the  United  ijtates,  which  could  impair  in  any 
respect  the  power  of  Congress  to  withdraw  the 
land  from  sale  for  the  uses  of  the  government, 
or  to  dispose  of  the  same  to  other  parties.  This 
subject  was  fully  considered  in  FrUbie  y. 
WhitMy,  76  U.  8.  9  Wall  187  [10:  668],  where 
this  doctrine  was  announced.  It  was  subse- 
quently affirmed  in  the  To$emite  Valley  Cam 
Wutehingt  y.  Low],  88  U.  8.  15  Wall.  77 
[91:  82],  where  the  court  said  that  until  all  the 
preliminary  steps  prescribed  by  law  for  the  ao- 

auisition  of  the  property  were  complied  wiUi, 
le  settler  did  not  obtain  any  title  agdnst  the 
United  States,  and  that  among  these  were  entry 
6t  the  land  at  the  appropriate  land  office  and 
payment  of  its  price.  "Until  such  payment  and 
entry,"  the  court  said,  ''the  Acts  of  Congress 
giye  to  the  settler  only  a  privilege  of  pre-emp- 
tion in  case  the  lands  are  offered  for  sale  in  the 
usual  manner;  that  is,  the  privilege  to  purchase 
them  in  that  event  in  preference  to  oUiers. 
The  United  States  by  those  AcU  enter  into  no 
contract  with  the  settler,  and  incur  no  obliga- 
tion to  anyone  that  the  land  occupied  by  mm 
shall  ever  be  put  up  for  sala  They  simply  de> 
dare  that  in  case  any  <^  thdr  lands  are  thrown 
open  for  sale  the  privilese  to  purchase  them 
in  limited  quantities,  at  fixed  prices,  shall  be 
first  given  to  parties  who  have  settied  upon  and 
improved  them." 

In  the  present  case,  before  the  Act  withdraw- 
ing the  lands  from  sale,  which  was  equivalent 
to  a  repeal  of  the  Act  authorizing  the  ssle, 
could  be  held  to  impdr  any  vested  nght  of  the 
applicant,  he  must  have  done  everything  re- 

auired  by  law  to  secure  such  right.  Until 
len  no  contract  could  arise  in  any  way  bind- 
ing upon  the  State.  No  contract  rights  of  the 
petitioner  were  therefore  violated  by  its  legisla- 
tion. 

The  law  in  this  respect  is  very  clearly  stated 
Id  the  opinion  of  the  Commissioners  of  Appeals 
of  Texas,  adopted  by  the  Supreme  Court  of 
that  State. 
Judgment  in/lrmsd. 


OSOROB  O.  DBNT  sr  iL.,  Appti., 
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1.  Wbere  a  partx  to  the  oontraot  has  subsequently 
reoogntzed  it  and  osrrled  out  part  of  It,  tiiis  Is 
sufDotent  proof  of  Its  execution  and  detlverj. 

S.  Tlie  evidence  In  thte  case  falls  to  show  any  liii> 
t>eoilit7,  dotage  or  loss  of  mental  capacity  by 
plalntiflS*  ancestOft,  watm  ta«  ooiktract  alleged 
was  made  by  him. 

8.  The  fairness  of  the  transaction.  In  mftkiiig  a 
contnustt  sbould  be  determined  by  the  oonditioo 
of  things  at  the  time  the  contract  was  made  and 
executed,  and  not  by  what  occurred  afterwards, 
except  so  far  as  subsequent  developments  may 
reflect  light  upon  it. 

4.  Where  a  person  has  agreed  to  procure  the  dis- 
charge of  liens  upon  property,  the  fact  that  he 
procures  a  discharge  of  the  liens  by  paying  only 
a  percentage  thereof,  does  not  prevent  such  dla- 
ohance  being  a  fulfillment  of  his  agreement. 

Iw  If  a  person  conveys  his  property  for  the  purpose 
of  hindering,  delaying  or  defrauding  his  credi- 
tors, and  for  several  years  acquiesces  and  con- 
curs In  the  devices,  ooDoslve  suits  and  imposttloaa 
upon  the  court  In  furtherance  of  this  purpose* 
without  taking  aslngle  legal  step  to  annul  said 
conveyance  or  to  stop  such  proceedings,  a  court 
of  equity  will  not  aid  him  or  his  heirs  to  recover 
the  property  from  the  grantee  or  his  bslis  aftet 
the  fraud  Is  acoomplMied. 

5.  Wherever  two  or  more  persons  are  engagisd  In  a 
fraudulent  transaction  to  injure  another,  neither 
law  nor  equity  will  interfere  to  relieve  either  of 
those  persons,  as  against  theother,  from  the  con- 
sequences of  their  own  misoondnet. 

7.  A  new  contract,  founded  on  a  new  and  lnd»> 
pendent  consldenitlon«  If  fair  and  lawful,  al- 
though In  relation  to  property  respecting  whicb 
there  had  been  unlawful  or  fraudulent  traoaao* 
tlons  between  the  parties,  wm  be  dealt  with  by 
the  courts  on  its  own  merits,  and  if  the  new  con- 
sideration be  valid  and  adequate,  It  will  be  eo- 
xoroeo. 

S.  An  agreement  between  grantor  and  grantee* 
made  upon  the  conveyance  of  property,  and 
which  reserves  to  the  grantor  the  enjoyment  of 
the  rents  and  profits  of  the  property  conveyed, 
to  which  the  oredltois  of  the  grantor  have  a 
right  of  immediate  approprlMtlon  to  their  del>ta, 
and  which  involves  a  secret  trust  fOr  a  return  U> 
the  grantor  of  property  of  which  such  creditora 
have  the  immediate  right  of  sale,  wiU  not  be  en- 
forced :  but  the  partiea  wlU  be  left  In  the  position 
where  they  have  placed  themselves,  although  the 
grantee  refuses  to  perform  his  part  of  the  fraud- 
ulent agreement  with  the  grantor. 

pro.  83.] 

Argued  ApHliS,  «4>  ^S89.    Decided  Oei.  MS. 

1889. 

k  FPEAL  from  a  decree  of  tb«  Circuit  Court 
/I  of  the  United  States  for  the  Western  Dia- 
tiict  of  Tennessee  in  favor  of  complainants  in 
an  action  to  recover  from  defendants  real 
property  alleged  to  have  belonged  to  plaintiff^ 
ancestor,  and  to  have  been  mudulently  ob- 
tained from  him  by  defendants'  ancestor,  and 
to  set  aside  and  annul  the  agreement,  deeds  and 
Judicial  proceedings  by  which  sodi  fraudulent 
acquisition  was  effected.  Benened. 
Opinion  below  84  Fed.  Bep.  418. 

Statement  by  Mr.  JueUee  Lsusutr: 
This  is  a  suit  in  equity  originally  brought  te 
the  Chancery  Court  of  Dbelby  Conn^,  Tennea- 
see,  o^  the  lOth  of  December,  1881,  bj  the 
appelieea,  heirs  at  law  of  Alennder  IL  Fer> 
gason«  deceased,  acidnst  the  appellants,  heirs 
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•Ikwand  I^bI  represeDtaUvcs  of  Henry  Q. 
Dent,  deceaBea.  Upon  application  of  the  com- 
pfafnanta,  the  case  was  removed  into  the  United 
SCatet  CircoU  Ck>im  for  the  Western  District 
of  Tenneasee  on  the  ground  of  the  diverse  dti- 
tenship  of  the  parties. 

The  ol^ect  of  the  original  and  the  two 
anwaded  and  supplement^  bills  is  to  recover 
from  the  defendants  a  large  amount  of  real 
Laopqtj  allseed  to  have  belonged  to  A.  M. 
rmnaon,  deceased,  and  to  have  been  fraudu- 
kDtij  obtained  from  him  hy  Hennr  G.  Dent, 
deceased;  and  also  to  have  set  aside  and  an- 
auQed  the  agreement,  deeds  and  lodidal  pro- 
ceedinss  by  which  auch  fraudulent  acquisition 
WBse&ctra.  -^ 

Tlie  instrument  which  the  comblainanta 
most  especially  seek  to  have  deliverea  up  and 
canceled  purports  to  be  an  absolute  agreement 
and  conveyance  of  a  large  amount  of  real  prop- 
erty situated  in  MemphUL  Tennessee,  executed 
by  Ferguson  to  Dent,  and  ia  as  follows: 

"This  agreement,  made  thia  14th  day  of 
May«  1800,  by  and  between  A.  H  Ferguson, 
of  the  first  part,  and  H.  G.  Doit,  of  thesecond 
part,  aU  of  the  Ci^  of  Memphis  and  State  of 
Tennessee,  witnessetb,  that  the  said  Fteguson, 
for  the  purposes  and  considerations  hermafter 
set  forth,  has  this  day  bargained  and  sold  to 
the  ssid  Dent  all  his  right,  tttle  andhiterest  of, 
in  and  to  certain  lota  or  parcels  of  land  dtuated, 
^hig  and  being  in  the  Oity  of  Memphis  and 
State  of  TennessesL  aa  per  schedule  thereof 
hereto  amiezed,  and  for  identifltation  signed 
by  the  parties  hereto. 

"That  for  said  oonaideimtlons  he  binds  him- 
self to  make  oonvi^yance  by  quit-claim  to  said 
DeDt»  or  to  whomsoever  he  mar  direct,  of  said 
tetersl  pieoea  of  property  on  cTemand,  ezcept- 
faig,  however,  one  (kiece  of  property  contained 
in  the  schedule  hereto  annexed,  situated  on  the 
loutheast    comer  of   Beale  and    Hernando 
Sdeets,  to  which  he  agrees  to  make  a  warranty 
deed  to  James  B.  DOlanL  to  whom  mid  Dent 
hssharcained  the  same  for  $8,000,  subject  to 
ootsiD  lodgment  Hens  which  will  be  expressed 
U    »i  the  face  of  said  deed  when  it  shall  be  exe- 
cuted.   The  consideration  of  this  agreement  is 
thst  the  property  hereby  agreed  to  be  conveyed 
ii  iDiidi  incumbered  by  Judgments,  decrees 
SDd  deeds  of  trust,  taxes  and  assessments  for 
{rsdinff  snd  pavins  to  nearly,  if  not  quite,  its 
roll  vsnie,  aa  also  shown  in  said  schedtile,  and 
flieoDly  interest  remaining  to  said  Ferguson  in 
the  same  Is  Us  equi^  d  redemption.    For 
this  equity  he  is  willing  to  take  the  sum  of 
tlO.OOO,  snd  allow  the  purchaser  to  make  the 
httt  use  he  can  of  the  property  in  paying  off 
nld  hicumbranoeB  and  making  what  he  can 
oot  of  the  surplus.    The  further  consideradon 
of  this  agreement  ia,  therefore,  that  the  said  H. 
6.  Dent  wffl  pay  the  said  A.  M.  Ferguson  the 
ma  of  $4,000  In  cash  in  hand  and  by  the  con- 
njsDce  to  be  made  to  James  B.  Di&ard,  wfll 
tmne  the  payment  of  the  further  sum  of 
1^.000  to  said  Ferguson,  m^dng  an  aggregate 
(d  110,000  as  agreed  upon,  and  will  dfipose  of 
the  bslsace  of  said  proper^  to  the  best  advan- 
ces, to  discharge  the  liens  thereon,  or  other- 
VMS  dischsice  the  same,  and  will  have  no  re- 
tnum  on  SBXl  Ferguson  in  law  or  equity  for 
ny  iacomhranee  or  defect  of  title  whatsoever 
WU.  & 


on  any  of  said  pieces  or  parcels  of  land,  but 
take  the  same  at  his  own  risk;  and  inasmuch 
as  the  terms,  conditions  and  considerations  of 
this  agreement  cannot  be  properly  expressed  in 
the  several  convevances  desired  and  contem- 
plated by  the  parties,  this  instrument  and  the 
schedule  hereto  annexed  are  made  for  a  more 
thorough  and  complete  explanation  and  expo- 
sition of  the  same. 

"  In  testimony  whereof  the  said  A.  M.  Fer- 
guson and  H.  G.  Dent  have  hereunto  set  their 
hands  the  day  and  date  first  above  written. 

"A  M.  Ferguson,  [Seal] 
••H.  G.  Dent,       [Seal.] 
Attest:  W.  L.  Van  Dyke. 
"0.  W.  Frazer.* 


« 


The  complainants  aver  in  their  bills  that  this 
Instrument  was  drawn  up  and  signed  only  as  a 
plan  proposed,  but  never  adopted,  was  never 
understood  by  the  parties  to  it  to  be  of  any 
force  as  between  themselvea,  and  was  never  In 
fact  delivered  to  Dent,  but  was  retained  by 
Ferffuson  as  his  private  proper^  and  placed 
with  his  other  papers  In  the  possession  and  cus> 
tody  of  his  attorney,  one  W.  L.  Van  Dyke, 
where  it  remained  until  the  death  of  the  Isiter, 
when  Dent,  by  fraudulent  representatlona  to  a 
woman  In  charge  of  Van  Dyke's  room  and  ef* 
fects,  succeeded  in  abstracting  it  from  the 
papers  of  Ferguson;  and  that  I>Bnt  then,  after 
Foguson  died,  set  up  a  dalm  to  the  owner- 
ship of  the  property  under  said  pretended  con- 
tract. They  further  aver  that,  even  If  said  in- 
strument was  really  delivered.  It  was  void 
because  of  the  fraudulent  means  and  undue  in- 
fluence by  which  Dent  Imposed  apon  Fergu- 
son to  make  a  conveyance  of  his  property  at  a 
grossly  inadequate  price,  wl^cn  was  never 
paid.  It  is  further  alleged  that  Dent  was,  at 
Uie  date  of  said  agreement,  and  had  been  for 
many  years  prior  thereto,  the  agent  of  Fergu* 
son  in  the  mansgementof  his  property  and  had 
so  gained  his  confidence  and  had  acquired  such 
an  ascendency  over  Ferguson's  mind  and  will, 
en)ecially  during  the  latter  part  of  bis  life, 
when  he  was  in  his  dotage  ana  incapacitated  to 
attend  to  hia  interests,  that  all  his  financial 
transactions  were  subject  to  Denf  s  supervision 
and  direction;  that  among  these  transactiooa 
was  an  indorsement  by  Ferguson  on  the  12th 
of  April,  1807,  of  four  notes  of  Dent  of  $12,500 
eadi.  aggregating  in  amount  $50,000,  which 
be  (Dent)  gave  in  part  payment  of  a  purchase 
by  him  oia  stock  of  goods  from  Lockwood  & 
do.  In  Memphis;  that  this  sale  by  Lockwood  & 
Co.  to  Dent  was  soon  afterwards  attacked  by 
the  creditors  of  the  former  as  fraudulent,  and 
four  successive  attachments  were  sued  out  and 
levied  upon  the  stock  of  goods;  and  that  four 
replevin  bonds- were  given  by  Dent  and  signed! 
by  Ferguson,  one  as  surety  and  the  other  three 
as  a  prmcipal,  he  having  purchsMcd  from  Dent 
one  half  interest  in  the  stock. 

It  is  alleged  that  the  amount  of  the  Judg- 
ment rendered  on  these  bonds  against  Dent  and 
Ferguson  was  about  $66,000;  and  that  of  the 
LooLwood  notes  for  $50,000.  one  was  claimed 
to  have  been  paid  off  and  taken  up  by  Dent, 
the  other  three  having  been  compromised  by- 
Dent  and  Ferffuson  giving  their  notes  for 
$18,000,  securea  by  a  deed  of  trust  upon  a. 
large  part  of  the  Ferguson  property  in  diapute 
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ind  one  lot  belonging  to  Dent,  executed  to  one 
Cannack,tru8teef  or  certain  creditors  into  whoee 
bands  tbe  notes  bad  fallen.  It  is  furtber  al- 
leged tbat  Ferguson,  barassed  by  tbis  sadden 
and  largely  increased  indebtedness  (already 
great),  desired  and  proposed  to  make  an  assign- 
ment for  tbe  benefit  of  bis  creditors,  but  was 
OTemiled  in  tbis  purpose  by  tbe  controlling  in- 
fluence of  DeDt,  wbo,  by  imposition  and  fraud, 
prevailed  upon  bim  to  su^  tbe  pretended  con- 
tract of  May  14,  1860,  wbicb  tbe  said  Dent  got 
up  to  serve  bispurpose  of  fraudulently  possess- 
inebimself  of  Ferguson's  estate. 

Tbe  bill  furtber  sets  fortb  witb  great  minute- 
ness of  detail  tbe  various  subterfuges  and  con- 
trivances to  wbicb,  it  is  alleged.  Dent  resorted 
to  cover  up  and  conceal  from  tbe  creditors  tbe 
ownersbip  of  tbe  property,  and  tbe  trust  deeds 
and  ludicial  proceedings  by  wbicb  tbe  baffled 
creditors  were  inveigled  into  compromises  at 
enormous  sacrifices;  and  tbat  various  persons, 
mostly  Denf  s  attorneys  and  relotions,  or  per- 
sons baving  an  understanding  with  him,  pur- 
chased all  of  the  property  under  these  trust 
deeds  and  at  said  Juaicial  sales  (with  money 
furnish  ied  by  Dent,  wbicb  he  raised  from  the 
rents  and  profits  of  Ferguson's  estate),  and 
now  bold  their  titles  in  trust  for  said  Dent 

It  is  then  alleged  tbat  all  the  liabilities  of 
Ferguson  have  been  settled,  and  all  the  incum- 
brances upon  his  property  removed,  for  tbe 
most  part,  out  of  the  rents  and  profits  of  said 
property. 

The  prayer  of  the  bUl  is  that  the  contract  of 
May  14,  1860,  be  declared  void;  and  that  tbe 
defendants  be  declared  trustees  of  tbe  property 
for  the  complainants,  and  required  to  turn  it 
over  to  their  possession.  %yi  account  for  iu 
rents  and  profits. 

The  answer,  after  a  general  denial  of  all  the 
allegations  of  the  bill,  espedallv  denies  those 
relating  to  the  cmdue  influence  charged  to  have 
been  exercised  by  Dent  over  Ferguson,  those 
relating  to  Dent's  agency,  and  those  relating  to 
Ferguson's  dotage,  wesikness  of  mind  and  in- 
capacity for  bumness.  It  admits  that  Denf s 
heirs  have  in  their  possession  a  deed  or  contract 
properly  executed,  attested  and  delivered, 
dated  May  14, 1860,  but  unregistered,  under 
which  they  daim  title  to  the  property  referred 
to  in  tbe  bill,  and  avers  the  f  simess  and  justice 
of  the  contract,  its  delivery  to  Dent  by  Fergu- 
son, and  also  the  delivery  into  his  actual  pos- 
session of  all  the  properfp'  conveyed  by  it.  It 
also  sets  fortb  the  hopeless  condition  or  Fergu- 
son's affairs;  that  Dent  had  extinguished  the 
debts  and  removed  from  the  property  all  tbe 
incumbrances  and  paid  tbe  $10,000,  or  its 
equivalent,  which  was  the  con^deration  men- 
tioned in  tbe  deed;  and  that  $10,000  and  the 
discharge  of  the  debts,  quite  as  great  in  amount 
as  that  of  the  value  of  Uie  proper^  conveyed, 
constituted  a  full  and  sufficient  price  therefor. 
It  sets  upas  a  defense  tbe  acquiescence  of  Fer- 
guson, as  long  as  he  lived  (a  period  of  eleven 
years),  in  the  contract,  and  m  Dent's  acts  under 
It,  and  also  the  fact  that  Ferguson  had  filed  bis 
petition  in  bankruptcy,  stating  under  oath  that 
he  did  not  own  any  real  estate,  which  proceed- 
ing it  relies  on  as  an  estoppel  and  as  proof  of 
an  outstanding  title. 

The  defendants,  Frazer,  Trezevant  and  the 
UeSoto  Building  and  Loan  Association,  each 
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filed  a  separate  answer,  in  which  they  each 
stated  that  the  titles  held  by  them  respectively 
to  the  property  with  which  the  bill  had  con- 
nected their  names  were  held  by  them  as  trus- 
tees for  Dent,  or  as  a  security  for  fees,  advances 
and  loans  to  him.  Dillard,  in  his  deposition, 
answered,  alleging  that  the  titles  held  by  bim 
to  any  of  tbe  property  claimed  by  complain- 
ants were  held  for  the  benefit  of  Dent.  Hooper 
and  wife  answered,  denying  the  ayerments  of 
the  bill  tbat  Susan  R  Hooper  purchased  the 
Shelby  claim  which  she  is  prosecuting  aaninst 
the  estate  of  Ferguson,  as  the  agent  of  Dent, 
but  averring  that  such  purchase  by  her  was 
bona  fide  and  for  her  own  use  and  benefit,  and 
tbat  said  claim  is  now  her  own  property. 

The  answers  of  the  other  defendants  ave 
that  before  tbe  filing  of  the  bill  they  hadpartec 
with  whatever  right  or  title  they  ever  bad  to 
any  of  tbe  property  in  controversy. 

Proofs  were  taken  and  a  bearing  was  bad  be- 
fore the  circuit  Justice,  the  district  Judse  sittins 
with  him,  and  a  decree  was  rendered  in  accord- 
ance with  the  prayer  of  the  bilL 

Meurt,  D*  H,  Postoa  and  T*  B.  Turlej 

for  appellants. 

Mr,  T.  B.  HdgiMkgton^  for  appellees: 

If  a  trustee  or  agent,  or  anyone  holding  simi- 
lar fiduciary  relauons,  becomes  the  purchaser 
of  tbe  principal's  property,  the  transaction  is 
constructively  fraudulent. 

1  Story's Eq.  §g807,  81(^812.  813  a,  813 b, 
813  e;  Oooley  on  Torts,  624,  note  8,  and  636, 
not€$  4,  6;  Mkhaud  v.  Qirad,  46  U.  8.  4  How. 
666  (11:  WtQ);  ^Talbot  y.  Proline,  7Baxt  603; 
Fox  v.  Maskreth,  1  Lead.  Cas.  in  Eq.  *116 
(4th  Am.  ed.)  314,  342,  360. 

Delivery  is  absolutely  essential  to  the  taking 
effect  of  every  deed. 

A  seizure  Dy  Dent  of  the  paper  from  Van 
Dyke's  room  is  not  a  deliveiy. 

8  Wash,  on  Real  Prop.  264  (677);  Jaekion  v. 
Leek,  12  Wend.  107;  Faif  v.  Biehardean,  7 
Pick.  91. 

When  a  solemn  admission  is  made  in  a  bill, 
answer  or  petition,  inconsiderately  or  without 
a  full  knowledge  of  the  facts,  a  court  of  eqtii- 
ty  will  relieve. 

Hamilton  v.  Zimmerman,  6  Sneed,  89;  Helm 
y.  Wright,  2  Humph.  73,  and  Ck>oper's  notee; 
Decherd  v.  Blanton,  8  Sneed,  878;  Smith  y. 
Fowler,  12  Lea,  168,  174. 

Estoppel  is  only  an  admission.  Estoppels 
proceed  on  the  ground  of  construciiyt 
fraud. 

1  Story's  Eq.  Jur.  g  891;  RieherU  v.  EUin, 
1  Tenn.  Leg.  Hep.  819. 

The  representations  must  be  made  with 
knowledge  of  the  facts. 

Bigelow  on  Estoppels,  487. 

The  parties  are  not  in  pari  delieto, 

Prewett  v.  Ooopwood,  W  Miss.  869;  Fretta^e 
y.  Cole,  41  Barb.  818;  Ford  v.  Harrinatan,  16 
N.  Y.  285;  Smith  v.  EUiott,  1  Pat.  &  H.  (Va.) 
807. 

Tbe  contract  being  executory,  this  action  is 
in  disaflSrmance  of  i^  and  consequently  in  dis- 
aflQrmance  of  any  fraud  contemplated  under  it» 
and  the  court  wul  rescind  it 

White  V.  FYanldin  Bank,  22  Pick.  181;  A 
parte  Bennett,  10  Yes.  Jr.  881;  Michaud  y. 
'  Oirod,  46  U.  S.  4  How.  608  (11:  1076). 
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Mr.  JMiee  Idmimmr  deHrend  the  opinion  of 
Ibecoart: 

Hie  main  monds  of  the  Mil  are— 

(1)  That  me  agreement  or  oonTeyance  of 
May  14, 1869,  waa  never  delivered,  but  was 
ooIt  a  paper  In  oontemplation  to  be  ezecated, 
ana  that  the  execution  and  delivery  of  it  were 
finally  abandoned;  and 

(S)  That  said  contract  was  pnxmred  by  fraud 
on  the  part  of  Dent  to  enable  him  to  possess 
himaeli  of  tiie  estate  of  Feiguson  without  pay- 
ing him  a  valuable  consideration  therefor;  and 
tut  Ferjraaon  waa  of  weak  mind,  in  his  dotage, 
and  easuy  imposed  upbn  by  Dent,  between 
whom  and  himiBelf  the  relation  of  principal  and 
agrat  existed. 

we'concur  fuDy  in  the  position  assumed  by 
both  the  circuit  Justice  ana  the  district  Judge, 
that  the  execution  and  deliverv  of  the  agree- 
ment  and  conveyance  of  Mav  14, 1869,  by  Fer- 
g:uson  to  Denty  were  sufficiently  proven.  A 
ciref  nl  examination  of  the  evidence,  especially 
that  introduced  in  behalf  of  complainants, 
leaves  oo  doubt  on  this  point  The  paper  was 
frequently  recognized  and  acted  upon  by  Fer- 
guson. He  recdved  part,  at  least,  of  the  mon- 
ey to  be  paid  imder  it  and  frequently  called  for 
more,  combining  of  Dent  that  he  had  not 
folly  psid  tne  amount  acieed  to  in  the  contract. 
He  received  the  two  DUlard  notes  for  $8,000 
each,  aa  provided  for  in  it,  in  part  payment,  and 
also  accepted  Dillard's  deed  of  trust  on  the 
property  conveyed  to  him  as  security  therefor. 
He  solemnly  r^fflrmed  it  over  his  own  signa- 
tore  and  seal  on  the  28d  of  August,  1889,  in  a 
deed  introduced  in  evidence  by  complainants, 
fai  which  deed  the  recital  is  as  follows: 
*'  Whereas  on  the  14th  of  May,  1869,  H.  G. 
Dent  and  A.  M.  Ferguson  entered  into  an 
agreement  of  purchase  and  sale  by  which  said 
Dent  purchased  tlie  equity  of  saia  Ferguson  in 
aU  bis  real  estate  in  Shelby  County  for  thesum 
of  110,000,  |4.000  of  which  was  to  be  paid  in 
cash,  and  $6,000  in  notes,"  etc  He  again 
teoGffoized  and  carried  out  his  part  of  it,  when 
on  the  25th  of  May,  1869.  he  made  a  deed  to 
Dflhrd  in  pursuance  of  its  terms.  His  petition 
in  bankruptcy,  filed  on  April  29, 1878.  in  which 
he  stated  on  oath  that  he  did  not  own  any  real 
estate,  nor  hold  any  interest  in  any  real  prop- 
erty ,ezcept  a  leasehold  that  would  expire  in  less 
than  a  month,  though  not  a  technical  estoppel 
ss  a  defense  in  this  suit,  is  at  least  evidence  of 
the  execution  and  validity  of  the  instrument  in 
QMtioo.  In  view  of  these  facts,  which  appear 
from  the  proofs  and  pleadings  of  the  compudn- 
ants,  we  do  not  deem  it  necessary  to  review  the 
mass  of  testimonv  offered  by  the  complainants 
torostain  their  dharge  that  Dent  purloined  the 
writing  from  Ferguson's  papers. 

As  to  the  secoi^  point  we  cannot  assent  to 
the  ocudosions  of  the  court  below.  The  evi- 
deooe.  we  think,  fails  to  show  any  imbecility, 
dotage  or  loss  of  mental  capacity  on  the  part  of 
Ferguson  in  1869,  when  the  contract  was  made. 
About  fifteen  witnesses  produced  by  the  com- 
plafaiants  were  questioned  as  to  the  character 
aad  Gooditioo  of  his  n^ind,  three,  and  perhaps 
four,  of  whom,  speak  of  him  as  being  weak, 
ifsovant  snd  chikiish;  but  the  general  tenor  of 
the  testimony  of  the  others,  who  had  any  opin- 
Kos  to  express,  was  directly  the  reverse.    The 
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combined  effect  of  this  testimony,  taken  as  a 
whole,  putting  out  of  view  the  evidence  on  be- 
half fit  the  defendants,  leaves  on  the  mind  a 
decided  impression  that  Ferguson,  though  to  a 
certain  extent  illiterate,  was  a  man  of  good, 
soimd  sense,  of  large  experience  in  bu&ess, 
and  caoable  of  transacting  his  own  affairs.  Out- 
ride of  the  nature  of  the  transaction  itself  and 
the  relation  of  principal  and  agent  between 
him  and  Dent,  which  will  be  presently  consid- 
ered,  there  is  very  little,  if  any,  testimony  that 
he  was  ignorant  of  his  rights  or  of  the  value 
of  his  property,  or  in  the  slightest  degree  in* 
competent  to  comprehend  the  terms  of  the  con* 
tract  in  question,  or  to  understand  the  obliga- 
tions of  an  oaUi.  Nor  does  a  single  witness 
testify  that  Dent  ever  falsely  represented  to 
Ferguson  the  amount  of  his  indebtedness,  ever 
underestimated  to  him  the  value  of  his  prop- 
erty, or  ever  exain^erated  to  him  the  danger 
from  creditors.  Even  as  to  who  suggested  the 
contract  of  May  14, 1869,  the  testimony,  sU^^t 
as  it  is,  is  oonmcting  and  uncertain. 

It  is,  howeyer,  insisted  that  the  price  agreed 
to  on  the  face  of  the  instrument  itself  was  so 
grossly  inadequate  as  to  create  the  presumption 
of  fraud  and  undue  influence,  aside  from,  and 
independent  of,  any  proof  other  than  the  single 
fact  that  the  parties  thereto  bore  the  relation  to 
each  other  of  principal  and  agent  Assuming 
for  the  present,  and  for  present  purposes  only, 
that  the  agreement  was  bona  fide  as  respects 
third  persons,  creditors  of  Ferguson  and  uent, 
and  oonsidering.it  with  exduave  reference  to 
Uie  reciprood  rights  of  the  two  parties  to  it, 
we  do  not  Uiink  Uie  evidence  is  such  as  to  raise 
the  presumption  of  fraud  and  therefore  to  call 
for  or  Justify  the  interposition  of  a  court  of 
equity  for  the  cancellation  of  the  contract. 
Tne  fairness  of  the  transaction,  on  this  point, 
should  be  detennined  by  the  condition  of  Uiings 
at  the  time  tbr  contract  was  made  and  execu- 
ted, and  not  V  ^^^^  occurred  afterwards,  ex- 
cept so  far  as  subsequent  developments  may 
reflect  light  upon  it 

What  were  the  droumstances  under  which 
this  instnmient  was  executed?  A.  M.  Fergu- 
son was  then  pySKSsed  of  a  larce  estate  in 
Memphis,  consisting  of  valuable  city  lots  with 
improvements,  all  estimated  by  competent  wit- 
nesses to  be  worth  $100,000,  more  or  less.  At 
that  time  be  was  indebted  to  various  persons 
in  sums  which,  we  believe,  it  is  aamitted 
amounted  to  as  much  ss  the  value  of  his  prop- 
erty. Many  of  these  debts,  perhaps  the  major- 
ity in  amount,  originated  as  Joint  momissor 
with,  or  as  indorser  or  surety  for,  Henry  G. 
Dent,  who  had  been  his  agent  for  the  renting 
of  his  property  and  intimate  friend  for  many 
years,  and  who  was  himself  wholly  insolvent, 
but  whatever  the  origin  of  his  debts,  they  had 
become,  as  between  Ferguson  and  his  credi- 
tors, legal  and  binding  upon  him:  nor  did  the 
fact  that  they  were  the  liabilities  of  an  indorser 
liebten  the  burden  of  them,  or  lessen  the  peril 
of  impending  insolvency,  or  abate  the  eager- 
ness of  pursuing  creditors.  These  creditors 
bad  been  for  some  time  active  and  pressing  for 
payment,  and  his  real  estate  was  heavily  in- 
cumbered with  judgments,  decrees,  deeds  of 
trust,  sheriff's  deeds,  taxes  and  assessments  for 
public  improvements.    Several  other  suits,  ag> 
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rregatiDg  Dearly  $50,000.  were  proceeding  to 
Judgment  Some  idea  of  his  emoarraaaed  con- 
dition may  be  found  from  the  fact  that  the  29th 
of  March,  1869,  a  bill  had  been  filed  to  reach 
hia.equitable  rights  and  interest  in  the  proper^, 
the  subject  of  this  controversy,  in  which  the 
complainant  alleged  on  oath  that  an  execution 
issued  on  a  Judgment  at  law  obtained  bv  hhn 
against  Ferguson  had  been  duly  returned  "no 
property  found  whereon  to  leTy;"  and  that 
after  diligent  search  and  inquiry  be  could  not 
find  any  property  in  Memphis  to  which  Fergu- 
son bad  an  unincumbered  legal  title  subject  to 
an  execution  at  law. 

Such  was  the  condition  of  Ferguson's  affairs 
when  he  made  the  f^reement  of  May  14,  1869. 
The  consideration  of  this  amement  was  that 
Ferguson  should  receive  $I,OGO  in  cash  and 
$6,000  in  notes,  and  that  Dent  should  "dis- 
charge the  liens,"  not  that  he  should  pay  them 
in  fulL  This  discharge  Dent  fully  procured. 
Ferguson  wat  fuUy  di«:haTged,  and  all  claims 
against  him  were  legally  canceled,  not  only 
those  then  existing,  but  also  those  that  were 
impending  and  which  afterwards  matured. 
This  fact  is  thus  stated  in  the  words  of  com- 

Slainants'  bill:  <  'The  liabilities  of  the  said  A. 
L  Ferguson  by  Judgments,  trust  deeds,  mort- 
ffages,  and  mortgages  in  the  form  of  warranty 
deeds,  have  all  been  settled  and  paid  off  except 
as  hereinafter  stated,  and  the  said  complsin- 
ants,  as  heirs-at-law  of  the  said  A.  M.  I^rgu- 
son,  are  entiUed  to  have  the  said  real  propmv 
handed  over  to  them  free  and  dischar^d  of  au 
Uens." 

If  the  promise  to  cancel  the  debts  was  a  fair 
and  yalid  transaction  when  it  was  made,  it  did 
not  become  less  so  because  subsequent  occur- 
rences enabled  Dent  to  effect  a  settlement  with 
the  creditors  upon  the  payment  of  a  small  per- 
centage of  their  respective  claims;  and  if  the 
means  he  employed  to  effect  such  compromises 
were  not  proper,  it  might  give  the  overreached 
creditors  cause  of  complaint,  but  certainly  not 
Ferguson.  Had  Dent  been  able  to  persuade 
the  creditors  to  give  a  release  of  their  claims 
without  any  consideration  whatever,  that  could 
not  retroact  and  make  inadequate  what  was  an 
adequate  connderation  when  the  contract  was 
maoe.  When  it  was  made  no  one  knew  that 
the  debts  could  be  compromised  for  much  less 
than  their  face  yalue,  as  was  done  by  Dent;  for 
as  the  district  judfi^e  truly  remarks :  '*The  as- 
tounding fact  in  this  record  is  that  the  creditors 
did  not  appropriate  all  this  property  to  their 
debts."  And  yet  it  is  an  undeniable  fact  that 
Dent  did  avert  such  an  appropriation;  and  that 
Ferguson  was  fully  discharged,  and  the  claims 
were  legally  canceled  by  methods  not  fully  de- 
veloped, but  assented  to  and  facilitated  by 
Ferguson.    For  instance,  a  judgment  for  over 

f^,000  in  favor  of  H.  B.  Claflin  &  Co.  of  New 
ork  was  setUed  for  $1,000;  a  claim  in  favor 
of  Louis  Selbv  for  $12,622.11  for  $1,825.  and 
an  assessment  for  i6,998  for  the  Nicholson  pave- 
ment, stated  in  sud  agreement  of  May  14, 1869, 
to  be  a  lien  on  the  property  conveyed,  was  en- 
tirely defeated  on  legal  grounds. 

The  consideration  as  to  the  extinguishment 
of  the  debts  was  fully  performed.  The  $6,000 
of  notes  were  received  by  Feiguson  and  after- 
wards indorsed  to  his  relatives.    As  to  how 
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much  of  the  remaining  $4»000  coming  to  him 
under  the  agreement  was  paid  to  himln  caah^ 
there  is  much  conflict  of  testimony,  wbich^ 
owing  to  the  lapse  of  time  and  the  death  of 
both  parties  to  the  contract,  cannot  be  recon- 
ciled. Apparently  $1,400  was  paid  soon  after; 
for  the  instrument  dated  August  28, 1869,  which 
the  complainants  introduced  and  rely  on,  states 
that  the  payment  of  that  sum  was  made  on  thai 
day.  C.  L.  Morrison,  a  witness  for  complain- 
ants, whose  testimony  their  counsel  ieclares,  io 
his  brief,  to  be  more  important  than  that  of 
any  and  all  the  other  witnesses  for  complain- 
ants, testifies  that  from  1871  to  1876  he  paid  to 
Ferguson  from  $S0  to  $90  a  month  out  of  the 
rents  collected  by  him  from  a  portion  of  the 

groperty;  and  that  he  saw  Dent  pay  him  dur- 
igthat  period  out  of  bis  own  pocket  about 
$800  a  year.  These  sums  aggregate  a  larger 
amount  than  $4,000. 

Our  conclusion,  therefore,  is  that  the  con- 
tract, considered  apart  from  its  bearine  on  other 
creditors,  does  not  in  the  absence  of  oUier  proof 
lack  the  essential  qualities  of  adequacy  and 
fairness  as  between  the  parties  thereto  them- 
selves. If  this  be  so,  the  point  as  to  principal 
and  agent,  upon  which  so  much  stress  baa 
been  laid,  is  of  minor  importance.  The  doe- 
trine  as  to  this  fiduciary  relation,  applied  to  its 
full  extent,  is  simply  a  rale  of  evidence  whidi, 
under  some  circumstances,  imposes  upon  an 
agent  the  burden  of  proving  the  fairness  and 
Justice  of  the  transaction  with  his  principal 
within  the  scope  of  his  agency.  If  the  con- 
tract was  valid  as  to  the  cr^tors  of  Ferguaon^ 
the  I'onsideration  therein  \expressed  was  suffi- 
cient to  satisfy  this  burden. 

The  evidence  shows  that  for  many  years 
Dent  was  an  agent  of  Ferguson  for  the  renting 
of  his  property,  with  more  intimate  relatione 
than  with  his  other  patrons.  But  the  record 
does  not  show  that  he  was  ever  employed  to 
buy  or  sell  real  estate  for  Ferguson.  On  the 
contrary,  there  is  positive  testimony  that  his 
(Ferguson's)  trafllc  in  that  business  was  carried 
on  by  himself  alone. 

We  have  considered  this  case,  so  far,  upoD 
the  assumption  of  the  circuit  Justice,  that  the 
agreement  was  executed  and  delivered  by  Fer- 
guson to  Dent  in  good  faith  as  to  Ferguson's 
creditors.  We  do  not  concur  in  this  assump- 
tion. If  the  voluminous  record  before  us  dis- 
closes a  single  fact  tending  to  sustain  that  as- 
sumption, except  a  generaiexpression  of  opin- 
ion by  some  of  the  witnesses  that  he  was  mo 
honest  man,  it  has  escaped  our  search.  The  in- 
strument itself  was  executed  under  circum- 
stances which  would  lead  a  court  to  presume 
fraud  upon  creditors  It  was  a  conveyance  by 
a  person  deeply  indebted,  in  anticipation  of 
decrees  and  Judgments,  which,  added  to  the 
existing  incumbrances,  amounted  to  the  value 
of  his  property.  We,  therefore,  agree  with  the 
district  Judge  on  this  point,  that  the  real  con- 
tract was  one  between  Ferguson  and  Dent  to 
defraud  the  creditors  out  of  the  property  con- 
veyed, and  to  so  conceal  and  doud  the  title  thai 
they  could  be  circumvented,  hindered  and  de- 
layed, and  coerced  into  settlements  and  com- 
promises. We  think  the  evidence  shows  be- 
yond doubt  that  Ferguson  willinffly  participated 
for  ten  years  in  carrying  out  this  plot    JBotb 
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pardes  knew  tJiat  $10,  COO  could  not  be  saved 
for  Ferguson,  or  any  residuum  out  of  the  prop- 
fiity  for  Dent,unless  crcditoi*s  could  be  wrought 
upon  by  some  means  lo  accept  less  than  their 
clidms.  Neither  party  to  such  a  contract  could 
have  been  deceived  or  imposed  upon  about  that 
result.  Both  knew  the  record  fact,  that  the 
incumbrances  perfected,  and  the  incumbran- 
ces rapidly  perfecting,  exceeded  in  amount  the 
▼alue  of  the  property. 

That  Ferguson  had  that  fraudulent  design 
when  be  signed  his  name  to  the  instrument  and 
turned  over  the  property  to  Dent,  as  its  owner, 
was  directly  sworn  to  by  witnesses  introduced 
bv  the  complainants  and  examined  by  Uiem — 
of  course  for  a  very  different  purpose.  Mrs.  A. 
O.  Morrison,  a  witness  produced  to  show  that 
Dent  had  fraudulently  abstracted  certain  papers 
from  Ferguson  deemed  by  him  to  be  important 
and  valuable,  deposes  as  follows  in  reply  to  the 
question  "What  was  it  Mr.  Feiguson  told  you 
mbout  the  sale  of  the  propcrtyr'  freferring  to 
the  sale  now  under  consideration]:  "He  told 
me  he  went  on  Mr.  Dent's  bond,  as  near  as  I 
can  remember.  Mr.  Dent  went  into  business 
and  broke,  and  the  property  was  covered  up 
some  way  in  Mr.  Dent's  name  to  keep  it  from 
being  sold.  I  couldn't  tell  you  how  long  Mr. 
Ferguson  told  me,  but  I  am  positive  he  told  me 
it  was  covered  \xp  in  Dent's  name,  and  he  says: 
There  is  wherein  Dent  has  robbed  me;  he 
would  not  give  me  those  papers  back.'"    In 

a>ly  to  another  question,  whidi  the  witness 
d  did  not  repeat  her  previous  answer  accu- 
rately, she  replied:  "He  didn't  say  it  in  those 
woraB.  ...  He  says  he  turned  the  property 
over  to  Dent,  put  it  m  his  name,"  etc.  Again, 
"He  said  something  about  a  receiver  being  ap- 
pointed, and  he  says:  'I  turned  the  property 
over  to  Dent  to  keep  it  from  being  sold;  I  don't 
want  it  sold,  because  the  rent  of  my  property 
will  pay  the  debt.' "  etc.  Another  witness  for 
the  complainants,  Robert  Mc Williams,  testifies 
as  follows  concerning  a  conversation  had  with 
Ferguson  in  1878:  *^t  I  remember  correctly, 
he  said  that  he  had  made  over  his  property  to 
Dent,  with  the  tacit  understanding  that  he 
should  have  sufficient  to  live  on  until  his  dis- 
charge in  bankruptcy,  and  then  Dent  would 
return  or  turn  over  the  property  to  him  again." 
In  reply  to  the  question  "What,  if  anything,  do 

Jou  know  concerning  the  arrangement  of  A. 
I.  Ferguson  and  Henry  G.  Dent  concerning 
the  Ferguson  property  on  Beale,  Hernando 
and  Dc  Soto  Streets  and  elsewhere?"  he  said: 
"I  know  of  nothing  except  that  Ferguson  told 
me  that  he  had  conveyed  this  property  to  Dent 
with  the  tacit  understanding  that  he  (Ferguson) 
should  have  enough  out  of  tne  rents  of  the  prop- 
erty to  live  on  until  he  had  ^ot  through  bank- 
ruptcy, when  the  property  should  be  returned 
to  him  again." 

The  question  arises, — ^if  a  person  conveys  fits 
property  for  the  purpose  of  hindering,  aelay- 
log  or  defrauding  his  creditors,  and  for  eleven 
years  acquiesces  and  concurs  in  the  devices, 
collusiye  suits  and  impositions  upon  the  court 
in  furtherance  of  this  purpose,  without  taking 
a  single  legal  step  to  annul  said  conveyance  or 
to  atop  such  proceedings, — Will  a  court  of  equi- 
ty aid  him  or  his  heirs  to  recover  the  property 
man  tbe  grantee  or  bis  heirs  after  the  fraud  is 


accomplished?  This  court  has  answered  that 
question  in  the  negative  in  Randall  v.  Howard, 
67  U.  S.  2  Black,  58)  ri7:  269].  In  that  case 
the  complainants  and  defendant  had  made  an 
agreement  to  defeat  the  claims  of  third  persons 
to  certain  lands  which  the  complainants  had 
mortgaged  to  the  defendant  to  secure  a  debt/ 
so  as  to  cloak  the  ownership  by  means  of  a 
foreclosure  sale  at  which  the  defendant  should 
purchase  and  hold  the  nominal  title.  After 
obtaining  the  title,  he  fraudulently  dispossessed 
the  complainants  and  asserted  the  right  of 
ownership  in  himself.  The  prayer  of  tne  bill 
was  to  restrain  the  defendant  from  disposing  of 
the  land,  and  to  restore  it,  or  so  much  of  it  as 
remained  after  paying  the  debt,  to  complain* 
ants.  The  court,  Mr.  Justice  Davis  delivering 
the  opinion,held  that  the  agreement  was  a  fraud- 
ulent one  to  defeat  a  claim  set  up  by  other  par- 
ties for  a  portion  of  tbe  morticed  lands  by  tbe 
covering  up,  through  the  aid  of  the  court,  the 
real  ownership  of  the  property;  and  said  ^.688 
[270] ):  "A  fraudulent  agreement  was  entered 
mto  to  defeat,  as  is  charged,  'a  fraud  attempted 
against  the  complainants.'  ...  A  court  of 
equity  will  not  intervene  to  give  relief  to  either 
party  from  the  consequences  of  such  an  agree- 
ment. The  maxim,  'in  pari  delicto  potior  at 
conditio  defendentis,'  must  prevail.  It  is  against 
the  policy  of  the  law  to  enable  either  party  in 
controversies  between  themselves  to  enforce 
an  agreement  in  fraud  of  the  law^  or  which 
was  made  to  injure  another,"  citmg  Storu'e 
Equity,  vol.  1,  §  298;  Bolt  v.  Bogere,  8  Paige, 
156,  and  Wilson  v.  WatU,  9  Md.  856. 

The  same  principle  was  applied  in  WTudery, 
Sage,  68  U.  8.  1  Wall.  518  [17: 646].  In  that 
case  an  agreement  was  entered  into  between 
complainants  and  defendant  to  secure  the  title 
to  valuable  real  estate  of  an  insolvent  debtor, 
at  the  expense  and  sacrifice  of  his  creditors, 
which  the  defendant  violated,  and,  in  conjunc- 
tion with  another  person,  secured  an  interest 
in  the  property  to  himself.  The  bill  prayed 
that  he  be  declared  a  trustee  for  the  complain- 
ants, and  required  to  convey  to  them  that  por- 
tion of  tbe  land  to  which,  under  the  agree- 
ment, they  were  entitled.  Tbe  court,  Mr,  Jus- 
tice  Davis  delivering  the  opinion,  said  (p.  529 
[649] ):  "Generally,  when  a  party  obtams  an 
advantage  by  fraud,  he  is  to  be  regarded  as  the 
trustee  of  the  party  defrauded,  and  compelleil 
to  account.  But  ijf  a  party  seeks  relief  in  equi 
tv,  he  must  be  able  to  show  that  on  his  part 
there  has  been  honesty  and  fair  dealing.  If  he 
has  been  engaged  in  an  illegal  business  and 
been  cheated,  equity  will  not  help  him."  And 
then,  after  a  review  of  the  evidence  in  that  case, 
the  opinion  concluded  in  these  words:  "A 
proceeding  like  this  is  against  good  conscience 
and  good  morals,  and  cannot  receive  tbe  sanc- 
tion of  a  court  of  equity.  The  principle  is  too 
plain  to  need  a  citation  of  authorities  to  con- 
firm it.  It  is  against  the  policy  of  the  law  to 
help  either  party  in  such  controversies.  The 
maxim,  in  pari  delicto,"  etc. 

We  cannot  assent  to  the  opinion  of  the  dis- 
trict Judge  that  this  maxim  has  no  application 
to  the  case  at  bar.  In  the  views  prepared  by 
him  at  the  request  of  Mr,  Justice  Matthews,  and 
which  were  adopted  by  the  latter,  he  says,  in 
speaking  of  the  contract  of  May  14, 1869,  that 
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ft  is  only  "  In  form  a  contract  for  the  sale  of 
property;"  and  proceeds:  ' '  The  real  contract 
was  one  to  defraud  the  creditors  of  Ferguson 
and  Dent  out  of  this  property,  and  it  was  cal- 
culated that  this  could  be  done  on  a  hasis  of 
$10,000  to  Ferguson,  to  be  realized  out  of  the 
*  property  itself,  and  all  the  balance  to  Dent, 
whatever  that  might  be.  But  this  was  an  un- 
equal, unconscionable  and  unfair  division,  par- 
ticularly in  yiew  of  actual  results,  in  the  ac- 
Qomplisnment  of  which  Dent  has  risked  nothing 
but  his  time  and  labor.  Ferguson  has  agreed 
to  give  too  much  for  Dent's  services  in  that  be- 
naS.  .  .  .  One  of  the  objects  of  the  bill  is 
[66]  to  prevent  the  defendants  from  reapinj;  the 
iioiTB  share  of  the  benefits  of  this  con&sed 
fraud,  and  the  ma^im,  in  pari  delicto  potior 
ett  conditio  drfendentis,  .  .  .  has  no  appli- 
cation whatever  to  a  case  like  this/' 

From  this  view  we  dLwent.  We  find  no  au- 
thority for  the  idea  that  it  is  the  province  of  a 
court  of  equity  to  make  a  frauaulent  debtor 
the  special  object  of  its  favor  because  he  has 
not  received  a  large  enough  consideration  for 
his  "confessed  fraud."  That  court  is  not  a  di- 
vider of  the  inheritance  of  inlouity  between  the 
respective  heirs  of  two  confeaerates  in  fraud. 
Mr,  Juitiee  Baldwin,  delivering  the  opinion  of 
the  court,  in  Bartle  v.  Coleman  [Nutt}.  29  U. 
8.  4  Pet  184«  180  [7: 825],  uses  the  foIlowiDg 
language:  "The  law  leaves  the  parties  to  such 
a  contract  as  it  found  them.  If  either  has  sus- 
tained a  loss  by  the  bad  faith  of  a  partieepi 
triminie,  it  is  but  a  Just  infliction  for  premeai- 
tated  ana  deeply  practiced  fraud,  which,  when 
detected,  depnves  him  of  anticipated  profits,  or 
•ubjects  him  to  unexpected  losses.  He  must 
not  expect  that  a  Judidal  tribunal  will  degrade 
itself  by  an  exertion  of  its  powers,  by  shut tinff 
<he  loss  from  the  one  to  the  other,  or  to  equal- 
ize the  benefits  or  burthens  which  may  have 
resulted  by  the  violation  of  every  principle  of 
morals  and  of  laws."  Or,  as  Chancellor  Wal- 
worth states  it:  **  Wherever  two  or  more  per- 
sons are  engaged  in  a  fraudulent  tnmsaction  to 
injure  another,  neither  law  nor  equity  will  in- 
terfere to  relieve  either  of  those  persons,  as 
against  the  other,  from  the  consequences  of 
their  own  misconduct"  Bolt  v.  Boger9,fi  Paige, 
157. 

The  esses  relied  upon  by  the  court  below  to 
sustain  its  position  do  not  shake  the  authorities 
we  have  dted  to  show  that  courts  of  equity  re- 
fuse to  annul  and  also  to  enforce  contracts  in 
fraud  of  the  rights  of  others,  when  called  to 
act  as  between  the  parties.  For  there  is  a  dis- 
tinct class  of  decisions  affecting  subsequent  and 
collateral  contracts  not  partaking  of  the  fraud 
which  infects  the  main  transaction. 

The  principles  established  by  those  decisions 
in  diversifled  forms,  according  to  the  varying 
cases,  is  that  a  new  contract,  founded  on  a  new 
and  independent  consideration,  althous^h  in  re- 
re?]  lation  to  property  respecting  which  there  had 
been  unlawfi^  or  fraudulent  transactions  be- 
tween the  parties,  will  be  dealt  with  by  the 
courts  on  its  own  merits.  If  the  new  contract 
be  fair  and  lawful,  and  the  new  consideration 
be  valid  and  adequate,  it  will  be  enforced.  If, 
however,  it  be  unfair  or  fraudulent,  or  the  new 
oonsideratioii  io  inadequate  as  to  import  fraud, 
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imposition  or  undue  infiuence,  it  will  be  rescind- 
ed and  Justice  done  to  the  parties.  Armstrona 
V.  Toler,  24  U.  8.  11  Wheat  258  [6:  468];  Mc- 
Blair  y.  Gibbet,  58  U.  8.  17  How.  282  [15:182]; 
Brooke  v.  Martin,  89  U.  8.  2  WalL70  ri7:732J; 
Ptanten  Bank  v.  Union  Bank,  88  tJ.  8.  16 
Wall.  488  [21:  4781:  Union  Ptic.  B.  Oo.  v.  Du- 
rant,  95  U.  8.  576X24: 891]. 

But  in  all  of  those  cases  the  court  was  care- 
ful to  distinguish  and  sever  the  new  contract 
from  the  original  illegal  contract.  Whether  in 
tb^  applicatton  of  this  principle  some  of  them 
do  not  trench  upon  the  Ihie  which  separate! 
the  cases  of  contracts  invalid  in  consequence  of 
their  illegality  from  new  and  subsequent  con- 
tracts arising  out  of  the  accompUshment  of  the 
illegal  object,  is  not  the  subject  of  inquhy  here. 
The  present  case  does  not  involve  any  question 
of  a  subsequent  and  distinct  contract,  but  seeks 
relief  directly  from  the  original  fraud,  to  which 
the  person  under  whom  complainants  claim  was 
a  contracting  party,  fully  sharing  in  the  fraud- 
ulent intent. 

We  do  not  think  that  complainants'  counsel 
fldves  an  explanation  of  the  testimony  of  Mc- 
Williams  which  strengthens  their  dnim  to  re- 
lief. That  daim,  stated  in  his  own  language, 
is:  "That  Ferguson  placed  his  pioperty  in 
Denfs  hands  to  be  used  in  liquidating  his 
debts;  and,  when  this  was  done,  the  property, 
or  so  much  of  it  as  had  not  been  consumed  in 
the  payment  of  debts, wm  to  be  restored  to  Fer- 
guson; and  that  in  the  meantime  Ferguson  was 
to  have  enough  of  the  rents  to  live  on." 

8uch  an  arrangement,  so  entirely  inconsistent 
with  the  absolute  conveyance  of  the  property 
as  executed  between  the  parties,  has  all  the  fea- 
tures of  a  fraud  upon  creditors.  It  reserves  to 
the  grantor  the  enjoyment  of  the  rents  and  prof- 
its of  the  property  conveyed,  to  which  the  cred- 
itors have  a  right  of  immediate  sppropriation 
to  their  debts  end  involves  a  secret  trust  for 
the  return  to  himself  of  property  of  which  such 
creditors  have  the  immediate  right  of  sale.  The 
law  does  cot  countenance  any  such  transaction, 
but  leaves  both  parties  in  the  position  where 
they  have  placed  themselves.  Lukine  v.  Aird, 
78  U.  8.  6  Wall  78  [18: 750]. 

The  district  Judge  is  mistaken  when  he  says 
that  "one of  the  objects  of  the  bill  is  to  prevent 
the  defendants  from  reaping  the  lion's  sliareof 
the  benefits  of  this  confessed  fraud."  The  ob- 
ject of  the  suit,  as' clearly  and  explicitly  stated 
In  Uie  bill,  is  to  secure  to  the  complainants  the 
entire  benefit  of  the  confessed  fraud  by  having 
all  the  property,  with  all  the  intermediate  rents 
and  profits  added,  free  from  all  liens  and  lia- 
bilities, returned  to  theuL  The  real  complaint 
is  that  Dent,  the  fraudulent  vendee,  refused  to 
perform  his  part  of  the  fraudulent  understand- 
ing with  Ferguson,  the  fraudulent  vendor;  and 
the  avowed  purpose  of  Uie  suit  is  to  compel 
the  defendanu  to  perform  it.  The  prayer  can- 
not be  mnted  without  overturning  established 
prindples  of  equity. 

The  decree  of  the  Circuit  Court  should, 
therefore,  be  reversed,  and  the  case  be  re- 
manded to  that  court,  with  a  direction  to  dis- 
miss the  bill,  with  costs. 
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Mt—n.  Alfred  OoldthwaJt*  and  John  of  sud  judgment,  andcommaadfogappeUee  to 

■.  AU«B forappelleea.  cegge  proBeculing  said  writ  of  mandguuus and 

Matn.  B.  H.  r»rrB.r  and  E.  B.  Kratt*  to  cease  all  further  proceedings  in  execution  of 

■ehnitt  for  Jackson.  Master,  etc  f^^  judgment  undl  this  cause  ahall  have  been 

Jfr.OSK/-J.<«(toFuUer  delivered  theopin.  5^""*   ''^''^    ^  "^   ~"^    ^""^ 

km  of  the  court:  ^*^- 

The  original  action  and  that  of  interreutlon  Statement  by  Jfr.  Ohitf  Jattiet  FoUert 

Htd  third  opposition  therein  were  brought  in  George  W.  Harshman,  on  the  2tjih  day  of 

tbe  Civil  District  Court  for  the  Parish  of  Or-  March,  1881,  recovered  a  judgment  bv  default 

lenns,  LouiaianH,  iind  petitions  Sled  for  their  In  the  Circuit  Court  of  the  United  States  for 

removal  into  tbe  Circuit  Court  of  tbe  TTnited  tbe  Eastern  Division  of  the  Eosiero  Judicial 

States  for  tbe  Eastern  District  of  Louisiana,  District  of  Missouri  against  tbe  County  of 

upon  the  ground  of  the  diverse  cttizeuship  of  Knox,  in  the  State  of  Husouri,  for  the  sum  of 

tbepartles.    Thecauaewaaihereupondockel«d  $77,874.46  and  cosis,   and  on  the  26th  da/ 

and  tried  in  the  circuit  court  t^  the  judge  of  January,  1883,  sued  out  an  alternative  wnt 

thereof,  on  atipulation  according  to  tbe  statute,  of  mandamus  in  tJie  usual  form,  directed  to  the 

mad  upon  bis  nndiDg*  judgment  was  rendered  County  Court  of  said  County  and  the  judges 

aod  writs  of  error  were  prosecuted  to  this  thereof,  for  the  levy  of  taxes  to  pay  the  same. 

coott.  To  this  writ  retuni  was  made  on  the  28d  day 

It  appean  from  the  record  that  tbe  dtizen-  of  March,  1883,  setting  forth  tbe  reasons  re- 

Aipof  tbepartiesaltbecommencement  of  tbe  lied  on  by  respondents  as  justifying  their  re- 

ttcttona,  as  well  as  at  tbe  time  tbe  petidona  for  f  usal  to  make  the  levy  required.    Issue  was 

mnoml  were  filed,  was  not  sufflciently  shown,  Joined  on  this  return,  and  upon  a  trial  andver> 

and  that  therefore  tbe  jurisdiction  of  tbe  state  diet  by  a  Jury,  October  11,  1B8S,  the  circuit 

ooort  was  never  devested.     S(fl)«n*  v.  HiehoU,  court  quashed  tbe  writ.     Harsbman   brought 

180  U.  S.  S80  [S2:  914].     This  being  so,  the  de-  the  cause  by  writ  of  error  to  tbls  court,  which 

feet  cannot  be  cured  by  amendment.     Grehon  held  the  return  insufflclent,  reversed  tbe  judg- 

V.  Ohio  A  M.n.  Oo.   131  C.   S.  240  [38:  144].  ment,  and  directed  the  peremptory  writ  to  be 

We  are  compelled  to  reverse  the  judgment,  at  awarded.    Mar»fiman  v.  Knot  Coanly.  133  U. 

tb«  costs,  however,  of  the  respective  plaintiffs  S.  80fl  [30:1163].     TheinaDdale  went  down  on 

In  error,  sod  remit  the  cause  to  the  circuit  the  8d  day  of  June,  1887,  and  a  peremptorr 

court,  with  direction*  (o  remand  to  the  state  writ  of  mandamus  was  issued  W  tbe  circuit 
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as  prayed,  and  was  duly  served  June  28, 1887, 
but  nothing  was  done  in  execution  thereof. 

On  the  11th  day  of  July,  1887,  the  County 
of  Knox  filed  a  bill  in  equity  in  the  circuit 
court    against    Harshman,    alleging   yarious 

f  rounds  upon  which  complainant  prayed  that 
[arshman  be  enjoined  from  further  proceed- 
ing on  his  writ  of  mandamus,  or  prosecuting 
any  other  writ  or  proceeding  upon  said  Judg- 
ment requiring  the  leyy  of  a  speda)  tax  to  pay 
\he  same.  No  preliminary  injunction  was 
granted,  and  the  cause  was  finally  heard  on  biU 
and  answer  at  the  September  term,  1888»  when 
the  bill  was  dismissed  and  a  decree  rendered 
against  the  County  for  costs.  From  this  decree 
the  County  prayed  an  appeal,  which  was  want- 
ed; an  appeal  bond  for  $500,  in  the  usual  form, 
was  duly  given  and  approved;  and  the  record 
was  thereupon  filed  in  this  court  in  due  time. 
On  the  10th  day  bf  April.  1889,  Harshman 
again  sued  out  aperemptory  writ  of  mandamus, 
to  which  the  Cfounty  made  substantiaDy  the 
same  return  as  to  the  alternative  writ,  but  set- 
ting up  the  proceedings  in  equity,  and  insisting 
that  the  perfecting  of  the  appeal  from  the  de- 
cree dismissing  the  bill  operated  satL  supersedeas 
of  the  Judgment  recovered  March  28,  1881. 
Thereupon  Harshman  moved  that  said  return 
be  quashed,  which  motion  was  sustained,  and 
the  return  ouashed  accordingly,  the  district 
Judge,  who  held  the  circuit  court,  delivering 
an  opinion,  in  which  he  said:  "When  the  bond 
for  $500  was  taken  and  approved  the  court  ad- 
vised counsel  for  respondents  that  it  did  not  re- 
gard the  bond  for  the  sum  of  $500  as  adequate 
to  work  a  supersedeas,  and  it  expressly  declined 
to  order  that  it  should  operate  as  sudi."  The 
county  then  filed  its  motion  for  a  rehearing  of 
the  motion  to  quash,  and  on  the  same  day 
Harshman  moved  for  an  attachment  against 
the  Judges  of  the  cotmtvcourt  for  failing  to  obey 
the  peremptory  writ.  The  motion  for  rehes^g 
was  dented  by  the  circuit  Judge,  who  also  re- 
fused to  stay  the  collection  of  the  Judgment 

The  County,  appellant  in  this  cause,  which 
Is  the  appeal  from  the  decree  dismissing  the  bill 
in  equity  as  before  stated,  now  moves  for  a 
writ  of  supersedes,  reqtiiring  the  circuit  court 
to  quash  the  peremptory  writ  of  mandamus  of 
AprO  10,  1889,  and  restraining  said  court  from 
ismiing  any  other  or  further  process  in  execu- 
tion of  stud  Judgment,  and  commanding  ap- 
peUee  to  "cease  prosecuting  said  peremptory 
writ  of  mandamus,  and  to  surcease  all  further 
proceedings  in  execution  of  said  Judgment  un- 
der the  Qeneral  Statutes  of  Missouri  of  1866 
until  thia  cause  shall  have  been  heard  and  de- 
cided l^  this  court" 


Mr.  James  Cmrr,for  appellant  for  motion: 

At  common  law  a  writ  of  error  removed  the 
from  the  court  in  which  it  had  been  tried 
into  a  higher  court  for  review,  and  it  operated 
a  supersedeas  of  any  and  all  proceedinffs  in  ex- 
ecution of  the  Judgment  renaered  by  the  lower 
court,  so  long  as  the  writ  of  error  was  pending. 

Kitehen  v.  Randolph,  98  U.  &  86  (28:  810). 

An  appeal  in  chancery  likewise  operated  a 
mpersedeas  of  any  and  all  proceedings  in  exe- 
cution of  the  decree. 

Omaha  Hotel  Ob.  v.  Kauntws,  107  U.  8.  878, 
884  (27:  609,  612). 

Mandamus  is  a  writ  la  the  nature  of  an  exe- 
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cution  issued  on  a  Judgment  at  law  to  enforce 
its  collection. 

Oreene  County  v.  J[>antW,102  U.S.  196  (96:101); 
Bath  County  v.  Amy,  80  U.  8. 18  WalL  244  (20: 
689);  Qraham  v.  Norton,  82  U.  8.  16  WaH  427 
(21: 177);  Riggs  v.  Johmon  County,  78  U.  B.  6 
Wall.  1^,  1^(18: 778«  777);  Datenport  T.Bodoe 
County,  106  U.  8.  287  (26: 1018). 

The  bill  filed  by  Knox  Oounty  against  Geone 
W.  Harshman,  to  enjoin  the  collection  of  the 
Judgment  obtained  by  the  latter  against  the  for- 
mer, is  not  an  original  suit  It  is  a  mere  contin- 
uation of  the  original  suit  in  which  the  Judg- 
ment was  rendered,  and  is  simply  to  modi^ 
thejudgment 

Dunn  V.  Clarke,  88  U.  8.  8  i»et.  1  (8:  845); 
Krippendorf  Y,  Hyde,  110  U.  8.  276  (S»:145); 
Deroey  v.  West  Fairmont  Oas-Coal  Co,  128  U.  8. 
329  (31: 179);  Pacific  R,  Co.  v.  Missouri  POe.  B. 
Co.  Ill  U.  8.  505  (28: 498);  Webb  v.  BamwaU, 
116  U.  8.  193  (29:  595);  Johnson  v.  Christian, 
125  U.  8.  642(31:  mi 

Everything  was  done  which  the  statute  re- 
quires to  be  done  in  order  to  get  a  supersedeas. 
The  order  granting  the  appeal  and  approving 
the  bond  does  not  say  that  it  shall  operate  as  a 
supersedeas.  But  it  is  not  necessary  that  it 
should  do  so.  When  the  conditions  reauired 
by  the  statute  have,  been  complied  wiu  the 
statute  itself  makes  the  performance  of  those 
conditions  operate  as  a  supersedeas. 

Western  A,  L.  Construction  Co,  v.  MeOiUis,  12 
U.  8.  776(82: 324);  Stcekton  v.  Bishop,  48  U.  8. 
2  How.  74  (11: 184);  Hardeman  v.  Anderson,  45 
U.  8.  4  How.  640  (11: 1138);  Hogan  v.  Ross,  52 
U.8. 11  How.  294  (13:702);  Frencli  y. Shoemaker, 
79  U.  8.  12  WalL  100(20:271);  Qoddardv.  Ord- 
u>ay,  94  U.  S.  672(24:  287);  Adams  v.  Zov,  57 
U.  8.  16  How.  144  (14:  880);  U.  8,  v.  Addison, 
63  TJ.  8.  22  How.  174  (16:  804);  Oay  v.  Po- 
part, 101  TJ.  8.  891  (25:  841);  Ek  parte  French. 
100  U.  8.  1  (25:  629);  Jtrome  v.  MeCarter,  88 
U.  8.  21  WaU.  17  (22:  515);  Foster  v.  Kansas, 
112  U.  8.  201  (28:  629);  BanvilU  v.  Broufn,  128 
U.  8.  508  (82:  507);  Providence  Rubber  Co.  v. 
Goodyear,  78  U.  8.  6  Wall.  158  (18:  762); 
Draper  v.  Davis,  102  U.  8.  870  (26:  121); 
Western  XT,  Teley.  Co.  v.  Eyser,  86  U.  8.  19 
WalL  419  (22:  48);  Boise  County  v.  Gorman,  86 
U.  8.  19  WalL  661  (22:  226). 

The  bond  for  the  sum  of  $500  is  sufficient 

Harshman  v.  Knox  County,  122  U.  8.  806 
(80:  1152). 

The  circuit  court  by  the  appeal  has  lost  Juris- 
diction over  the  case.  The  supreme  court  now 
i^he  only  court  that  has  Jurisdiction  of  thecase. 

Jerome  v.  MeCarter,  88  U.  8.  21  WalL  17  (22: 
515);  Draper  v.  Davis,  102  U.  8.  870  (26: 121); 
French  v.  Shoemaker,  79  U.  8.  12  WalL  86,  89 
(20: 270); Ebparte MUwaukee  dM.BCo.nV. 
8. 5  Wall.  188  (18:676);  Stockton  v.  Bis?iop,  48  U. 
8. 2 How.  74(11: 184); PhtyhY.  Davis,  110 U.  8. 
227(28:  127). 

The  supreme  court  acts  on  the  presumption 
of  the  correctness  of  the  action  of  the  circuit 
Justice  or  Judge  who  fixed  the  amount  and  ap- 
proved the  security  when  the  writ  of  error  was 
sued  out  or  appeal  taken. 

P)rench  v.  Shoemaker,  79  U.  8.  12  WalL  86 
(20:  270). 

The  supreme  court  never  adjudges  damages 
in  a  case  where  the  question  in  it  is  one  of  fliBt 
impression  or  seriously  controverted. 
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McKbc  t.  Baifu,  77U.  S.  10  Wall  28  (L^i  BofU ▼.  ZeuikafHe,  81 U. 8. 6Pet  648  (8:588). 

SOO);  Wayne  County  y,  EennieoU,  108  U.  8. 604  Where  a  party  baa  fafled  to  make  proper  de- 

(26:  486).  fen8ethrougnneg1igence,eaait7wiUDotaidhim. 

The  court  itael/  poasesses  a  power  over  its  Eunfferfordv,  Sigenon,  61  U.  8. 20  How.  156 

own  judgmenta  by  stajing  ezecutioo  thereon;  (15:869);  OreathY,8imi,4AJJ.  8.  5  How.  192(12: 

•and  it  would  be  ytrj  inconTeoieDt  if  it  did  not  110);  Sample  ▼.  Barnes,  55  U.  8.  14  How.  70 

poaeeoa  the  means  of  reuderiog  such  further  re-  (14:  830).                                ^ 

drees,  as  equity  and  good  oonsdence  required.  Although  a  judgment  may  have  been  fraud- 

Webb  T.  BamwaU,  116  TJ.  8.  198  ^:  595);  ulently  procured,  it  cannot   be  enjoined  in 

Oumbel  ▼.  Pitkin,  124  U.  8.  181  (81:  874).  equity  unless  the  person  against  whom  it  is 

Memn,  T.  K,  tikinker  and  J.  B.  Header-  rendered  can  aver  and  show  that  he  has  a  good 

•OB*  for  respondent,  in  opposition:  defense  on  the  merits. 

Under  Revised  8tatutes,  §  1007,  the  euper-  White  v.  Orato,  110  U  8.  188  (28:  118). 

^ie^iMcSSd  "^^  ^'''^"  ""^'^  '''''''       A?pJL't'sT^^^        contends,  that  the  appeal 

iotoi  y,  lAnUiiana,  128  U.  8.  516  (81:  283).  l!?!f'?:iL°le?f/^?^^^^^^ 

Where  a  qualified  acceptance  of  an  appeal  hwclientsbillof  complaint  oi^rated,  or  should 

bond  ^ws  thS^the  iud^^!^^^^^  ^  made.to  operate,  tosupersede  the  judgment, 

oona  anows  inai  uie  juage  wno  iook  ii  consia  ^  collecUon  of  which  the  peremptory  writ  of 

was 
and 
tent'oniv"  ^*'***"*^  ""  **  •^//v*.^***^^  w  »^«»  ^-.-   no  proceedings  in  error  have  ever  been  taken, 

O^^nSU^Tar,.  Oo.  r.  Eeiik.  181  U.  8.  rcXru^S^e^^^irnf^^aru^:"^^^^^^^ 

A  motion  to  vMate«»tt«r.«foa.  made  before  '»»«  cause  shown  by  the  county  court  andiU 

tb«  recoid  is  printed  muttbe  accompanied  by  3"^«^  against  granting  tbe  peremptory  writ 

a  statement  ofthe  facts  on  whichUrMto  aireed  '^'^  disposed  of  by  tbis  court  on  wnt  of  error, 

W^ITe  SirU«  or  fuDMrtrf  W  •""•  "■«  peremptory  writ  was  directed  to  be  i»- 

^f  w  mudJ  *'lSe  ShM Wenabl^SS  ?"«»•    """«  bounty  of  Knox  then  filed  its  blU 

Sr3rr^«' ""^^-^"^  pttCm=i%-Sf  if  ?^^^^ 

f^t'of^/iJfnJ-an^d'cKnad^e  '^^^^^^^^^^^^ 
JinH.«dbeforee.ecutlon  tateued.  wiU  operate  %S^SeX'le UweU «,ttled  that  an  appeal 

fl*l^n1f 'a1!S;L!.?.T^S1^^i  i^rtt:^<S^^Kr"bt'^o^^^SI^ 

«init^^UKht  to  thU  STrt  by  w^M§  ^<^*  y'lt^Donald.m  U.S.  1^61  [27: 888, 

SSSore  an^S  bond  to  such'^^'l  Mt  ^91  :  Slaughter-Hmte  Ca»e*.  77  U.  8. 10  Wall 

«m«»teM  a«S^^  278,  297  [19:  916. 9221;  Leonard  v.  (karkLand 

O^^?"  "  '''^'*"'  "^  ""•  ^-  '"  °""-  "^  "^^en* A'Sctfe't.^dLlved,  It 

A  writ  of  error  does  not  reverse  or  nullify  f^P'?','*  "^"^^^  !*<*P*  ^  ?  ^^''.v^T"*^''      1171 
S'ScS'on*"^'^"*'"  "'  '  '^  "^^"^""^ ""  d"S^^'oMti"lf '^^e  \l  ''i/^      '     ' 

n^t^""^"  «-•■  "u-  8.  w  W.U.  278  isrqu^sXntr4'reT,i*?ri?a^Si^ 

The  lodging  of  a  copy  of  the  writ  of  error  in  ^ij  '?^^  ,^1  "%  ^''^^  '^'"*i^  ^'^'Ja 
(be  clerkf  office  wiil^n  ten  days  to  absolutely  ^^,S^Al  •^l^!!^2^J-r.^J^h 
fieoe«ary  to  malte  the  writ  of  s'upertedeai.  5^?,[f  *  =  ?^i  ^^Vh 7^^^^!^.,^  I^^ti 

"Wall  574(19*  '00)  process  for  tne  execution  of  ttie  Judgment  or 

For  the  apti^d  or  writ  of  error  to  operate  as  ^^„)*r«^'  .""iS'EnJ^'fXn'^L^'i*  '"''  "* 
•  »upened^,  security  must  be  given  firVsum  *"^  °I,.'PPf!i,^^f '^iL'fl^T:  ^«.^  hi. 
■equal  to  the  amount  of  the  recovery.  — *  *H?^'?5?,"'*  *J^  ^^'^ '"'  ^5®  *'**'**  ^* 

185(14:  87( 

^Ji'J^t^ni  ^3  S'^''-  ^  ^^^^  ^^^-^         garded  as  an  auxiliafy  or  depena-ent  and  not 
JTora  writ  of  error  to  operate  as  a  «up0rMtf«a«,   ^^^^"iJtZiiJu       ^        ucpcui^cui, 

bond  must  be  given  for  im  amount  exceeding  ^rS?  onginadbill.                       ^  ^     ♦.    .  . 

the  amount  of  the  Judgment.            "^^°"»«  The  record  presents  no  ground  for  the  mter- 

(7:Av.JA««m,66U.S.22How.l74(16:804).  Jerence  sought,  and  the  motion  must  be  cnwr- 

A  writ  of  error  not  sued  out  or  served  within  *'^^**** 

fixtydaysaf^r  the  judgment  which  is  the  sub-  CHARLES  F.   BRUSH  and  THE  BRUSH 

jertof  the  writ  doM  not  operate  M  a  «fpCT-sfti^^^  ELECTRIC  COMPANY,  Appte.,               [39] 

Weitem  A.  L,  Conetruetum  Co.  v.  McQiUie,  tj              '     ^^    » 

^^?:»?'''^®^^-  ?^^-     .  .       ,      ,  C.  HARRISON  CONDITbt  ai. 

At  toe  common  law  an  injunction  in  equity  o     a  n  i>            y^^  oorn 

does  not  operate  as  a  iupereedeas.    A  court  of  ^^^  ^'  ^  Keporter^  ed.  aMW.) 

law  is  mider  no  obligauons  to  enforce  it  as  a  Patent  for  improvement  in  eleetrieiamp$ — eeerei 

matter  of  right  intention — anticipated  claim, 

1S2  U.  S.  Ul 
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L  The  okdm  fbr  the  Invention  of  the  olamp  sr- 
nmgement  In  letters-petent  granted  to  Charles 
F.  Brash,  for  improvement  In  electric  lamps,  was 
anticipated  by  that  of  Charles  H.  Hayes,  men- 
tloned  in  the  opinion,  made  in  June,  1878. 

%  An  invention  is  not  concealed  or  used  in  secret 
because  hidden  from  view  by  its  position  In  the 
machinery  in  which  it  is  used. 

H  That  the  rod  In  the  Hayes  apparatus  was  square 
or  rectangular  and  was  surrounded  by  a  rectan- 
gular clamp  does  not  prevent  its  embodying  the 
principle  of  the  invention  claimed  In  said  patent, 
although  the  claim  In  the  patent  is  limited  to  an 
annular  damp.  The  improvement,  if  any.  In  the 
me  of  the  droular  damp  over  the  rectangular 
elamp  was  only  a  question  of  degree  In  the  use  of 
substantially  the  nme  means. 

[No.  9.] 

Argued  Oct.  13, 16, 1889.  Decided  Nat.  4. 1989. 

APPEAL  from  a  decree  of  the  Circoit  Court 
of  the  UDited  States  for  the  Southern  Dis- 
trict of  New  York  in  a  suit  in  equi^,  dismiss- 
ing the  complaint  with  costs,  for  infriDgement 
of  letters  patent    AfflnMd. 

Opinion  below,  22  Blatchf .  246,  and  20  Fed. 
Rm.  826. 

The  facts  are  stated  in  the  opinion. 

Meeen.  W.  H.  Konyoa  and  W.  0.,  Witter, 
tor  appellants: 

A  machine,  in  order  to  anticipate  any  subse- 
quent discovery,  most  be  perfected. 

Putnam  v.  HoUender,  19  Blatcht  48;  Park- 
hwret  ▼.  Kineman.  1  Blatchf.  488;  SiekOe  v. 
Borden,  8  Blatchf.  686;  Cahoan  y.  Eina,  1 
Fish.  Pftt  Cas.  899;  Jones  ▼.  BMree,  1  Web. 
Pst  Cas.  122;  Seymour  ▼.  (kbome,  78  U.  S.  11 
WslL  616  (20:  88);  Brown T.  Ouad,90  U.  S.  28 
WalL  181  ^:  161). 

The  machine  most  not  be  a  .aer^  experi- 
mental one  abandoned  oy  tne  inventors. 

Oapler  ▼.  Wilder,  61  V.  S.  10  How.  477  (13: 
604);  Coffin  T.  Oaden,  86  U.  S.  18  WaU.  120 
(21:  821):  Pmnodk  r.  Dialogue,  27  U.  S.  2  Pet. 
1  (7:  827);  BMd  v.  Ouiter,  1  Story.  590;  Picker- 
ing ▼.  McOuUaugh,  8  Ban.  &  Ard.  279;  Wiieon 
T.  Ooon,  6  Fed.  Rep.  626;  Batie  v.  Brown,  9 
i^  Rep.  666; .SfeAT.  LfmneotLZYSOi, Pat. 
Cas.  1;  Bullock  Printing  Preee  Oo.  v.  Jona,  8 
Ban.  ft  Ard.  197;  HaU  ▼.  BML  6  Blatcht  442; 
Parham  ▼.  Amaican,  B.  0.  d  8.  Machine  Oo. 
4  Fish.  Pftt  Cas.  482;  Wood'w.  OUwiand  BoW- 
inpMiU  Oo.  4  Fish.  Pftt  Cas.  660;  8ayle$  ▼. 
Okicago  d  N.  W.ROo.A  Fish.  Pat  Cas.  688; 
Bawee  r.  AnUedd,  2  Ban.  ft  Ard.  10. 

That  proof  of  anticipation  must  be  clear  and 
convincuig  beyond  a  reasonable  doubt 

OantreU  r.  WaUick,  117  U.  S.  689(29: 1017); 
Ooffln  ▼.  Ogden,  86  U.  a  18  WalL  120  (21:  821); 
American  Bell  IW.  Oo.  v.  American  Ouehman 
JW.  Ob.  86 1^.  Rep.  784;  Seibert  Cylinder  OU 
Ouv  Oo.  T.  NighHngaU,  82  Fed.  Rep.  172. 

DiUffenoe  in  giying  the  invention  to  the  pub- 
lic wW  prevail  over  even  a  prior  completed  in- 
vention. 

Lockwood  T.  Oleteland,  18  Fed.  Rep.  87; 
Washburn  d  M.  Mfg.  Co.  v.  Haith,  4  Fed. 
Rep.  901;  Coneolidated  SqfetyValte  Oo.  v. 
Oroelm  8.  Q.  d  Valte  Oo.  118  U.  S.  157,  179 
(88:  m.  946);  American  BeU  TH.  Oo.  v.  Ameri- 
can Ouekman  T$L  Oo.2&  Fed.  Rep.  784;  New 
York  Belting  d  P.  Oo.  v.  Ma^owanjn  Fed. 
Rep.  862;  Shedd  r.  Waekbum,  9  FwL  Rep.  904; 


Waehbum  dM.  Iffg,  Oo.  v.  JJoM, 7Fed.  Rep. 
906;  LindeoM  v.  ^n,  10  Fed.  Rep.  007; 
Zineeer  v.  Eremer,  48  Pat  Off.  Gaz.  114. 

Where  certain  elements  are  claimed  in  com- 
bination with  each  other  and  with  or  without 
another  element,  a  disclaimer  which  restricts 
the  claim  by  smking  out  one  of  the  idtema- 
tives  has  repeatedly  t^en  held  good. 

Myen  v.  Frame,  8  Blatchf  446;  luck  v 
BramhiU,  8  Fish.  Pftt  Cas.  400;  Taylor  t 
Archer,  4  Fish.  Pftt  Cas.  449;  Dunbar  v. 
Meyen,  94  U.  S.  187  (24:  84);  Smith  v.  Nich- 
ols, 88  U.  S.  21  Wall.  112  (22:  666);  Aiken  v. 
Bda*.  8  Fish.  Pat  Cas.  197;  Vance  v.  Oimp- 
beU,  66  U.  S.  1  Black,  427  (17:  168);  Buntford 
Chemical  Works  v.  Lauer,  10  Blatchf.  122; 
SehiUinger  v.  Ounther,  17  Blatchf.  66;  Bailee 
Y.  Albany  Stote  Oo.  16  Fed.  Rep.  240. 

The  Question  is  not  whether  the  macliine 
invented  is  the  best  one  known  to  the  com- 
munity, nor  whether  it  does  its  work  better  or 
faster  than  anv  other  machine  in  the  same  de- 
partment of  labor.  But.  if  it  be  to  a  certain 
degree  useful,  and  be  original  with  the  patentee, 
it  belongs  to  hiod  alone,  whether  it  does  less  or 
more  work. 

Wilbur  V.  Bcecher,  2  Blatchf.  182-7;  Many 
V.  Jagger,  1  Blatchf.  881;  Shaw  t.  OolweULead 
Oo.  11  Fed.  Rep.  716. 

The  fact  of  a  granting  of  a  patent  to  a  de- 
fendant has  no  tendency  to  show  that  the  in- 
vention described  in  it  does  not  infringe  on  a 
prior  patent 

HoUiday  v.  Pidchardt,  12  Fed.  Rep.  147; 
Brainard  v.  Oramme,  12  Fed.  Rep.  621. 

Mesers.  8.  A.  Duncan  and  E.  Wetmor«» 
for  appellees: 

To  entitle  the  disclaimer  to  be  proved,  it 
must  be  pleaded. 

1  Daniell's  Ch.  (4th  Am.  ed.)  827,  and  case* 
cited;  BaiUy  v.  Ryder.  10  N.  Y.  868-870; 
Doughty  v.  Weet,  2  Fish.  Pat  Cas.  668,  566; 
Fergusony.  Ferguson,  2  N.  Y.  860, 862;  Crocket 
V.  Lee,  20  U.  S.  7  Wheat  622,  m  (5:  618);  » 
Curt  Dif  .  8ia 

The  fifth  and  sixth  claims  are  iiwalid  because 
for  different  inventions  from  the  vviginaL 

Mahn  v.  Harwood,  112  U.  S.  864,  86» 
(28:  665,  667);  Bates  T.  Cos,  98  U.  S.  48,  4» 
(25:  74). 

The  patentee's  invention  has  been  clearly 
proved  to  have  been  anticipated  by  that  of 
Uayes. 

OoMn  T.  Ogden,  86  TJ.  S.  18  Wall  120 
(21:  821);  BeedY.  Cutter,  1  Story,  590;  Picker^ 
ing  V.  McCuUough,  104  U.  8.  810  (26:  749); 
Curtis  on  Patents,  g§  89-92. 

Mr.  Justice  Blatchford  deUTered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  plaintiffs,  Charles 
F.  Brush  and  The  Brush  Electric  Company,  in 
a  suit  in  equity  brought  by  them  in  the  Circuit 
Court  of  the  united  States  for  the  Southera 
District  of  New  YoA,  against  C.  HarrisoD 
Condit,  Joseph  Hanson  and  Abraham  Van 
Winkle,  from  a  decree  dismissing  with  costs 
their  bill  of  complaint,  so  far  as  it  relates  to  re- 
issued letters-patent  No.  8,718,  granted  May  20, 
1879,  to  Charles  F.  Brush,  one  of  the  plaintiffs, 
for  'Hmprovements  in  electric  lamps,"  on  sd 
application  for  a  reissue  filed  Apm  14.  1879, 
the  original  letters-patent.  No.  208,411,  having 

182  V.  h. 
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WILLIAM  JACKSON,  Master  of  the  Steam- 
ship •'Counselor,"  Plff.  in  Err.. 

V. 

ALLEN, WEST  &  BUSH,  BROWN  BROTH- 
ERS &  CO.  BT  AL. 


BROWN  BROTHERS  &  CO.,  i^.  in  Brr., 
ALLKN,  WEST  &  BUSH  bt  al. 


09ee  8. 01  Beporter^s  ed.  27-84J 

iff  eaumftvm  iUUeetfurt^imuffldency 


L  Wbflva  a  oanae  was  remoyed  from  a  state  oourt 
Into  the  etieiitt  court  of  the  United  States  upon 
tte  RTOond  of  the  diTerse  dtteenship  of  the  par- 
Has  and  was  tried  and  judgment  was  Tendered 
saimiin  In  the  latter  oourt,  and  it  Is  brought  by 
wilSof  errorto  thlseoart,lf  it  appear,  from  the 
leeocA,  that  the  oltlaenship  of  the  parties  at  the 
eoaBmeneementof  the  aotkm  and  at  the  time  the 
petition  for  removal  was  filed  was  not  sufllclnntl7 
itewn.  and  that  therefore  the  jnrMletlon  of  the 
state  court  was  never  devested,  thia  defect  cannot 
he  cored  by  amendment. 

X  In  anob  case  the  judgment  will  be  reversed  and 
the  oaose  remitted  to  the  dronit  courts  with 
direetloosto  remand  It  to  the  state  court. 
[Nob.  44,  45.1 

Arfmtd(ktif,iU,1889.  Decided  OO.  tS,  18^. 

1H   ERROR  to  the  Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  to  review  a  Judgment  of  that  court. 


The  facts  are  stated  in  the  opinion. 

Mimn.  Thos.  L.  Bajne  and  Oeo,  Denegre 
lor  Brown  Brothers  &  Co. 

JfsMfs.  Alfiwd  Gk>ldthwaite  and  John 
■•  AttoB  for  appellees. 

Jtosm  E.  H.  Tmrrmr  and  E.  B.  Kmtt- 
•ebaltt  for  Jackson,  Master,  etc. 

Jfir.  OU^Jmtiee  Fuller  delivered  the  opin- 
be  of  the  oourt: 

The  original  action  and  that  of  intervention 
and  third  opposition  therein  were  brought  in 
the  avO  District  Court  for  the  Parish  of  Or- 
leans, Lonisiana,  and  petitions  filed  for  their 
removal  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
upon  the  ground  of  the  diverse  citizenship  of 
the  partiei.  The  cause  was  thereupon  docketed 
sod  tried  in  the  circuit  court  l^  the  Judge 
thereof,  on  stipulation  according  to  the  statute, 
sad  upon  his  findings  Judgment  was  rendered 
sod  writs  of  error  were  prosecuted  to  t^is 
eeoii 

It  u>peai8  from  the  record  that  the  citizen- 
i^  of  the  parties  at  the  commencement  of  the 
•etioos,  as  well  as  at  the  time  the  petitions  for 
naoval  were  filed,  was  not  sufficiently  shown, 
lod  that  theref oie  the  Jurisdiction  of  the  state 
eoQit  was  never  devested.  SUvem  v.  NiehoU, 
llOTJ.a280[82:914].  This  befog  so,  the  de- 
feet  esaaot  be  coved  bv  amoidment.  Orehon 
f.Oki0dsM.S.€h.  181  U.  S.  240[88:  144]. 
We  are  compelled  to  reverse  the  Judgment,  at 
Iht  costs,  however,  of  the  respective  plaintiffs 
te  SRor,  and  remit  the  cause  to  the  circuit 
tnai,  with  directiops  to  remand  to  the  state 
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ENOX  COUNTY,  Appi., 

GEORGE  W.  HARSHMAN. 

(Bee  &  0.  Heporter*s  ed.  I^ITJ 

Appeal  from  decree  granting  or  nfufing  if^ttnC' 
Hon— revival  of  if^ncUon — er^oining  torU  of 
mandamue, 

L  An  appeal  from  a  decree  granting,  refusing  or 
dtaolvlng  an  injunction  does  not  disturb  its  op- 
erative effect. 

a.  When  an  injunction  has  been  dissolved.  It  can- 
not be  revived  except  by  a  new  exercise  of  judi- 
cial power,  and  no  appeal  by  the  diseatisfled  partj 
can,  of  itself,  revive  it  A  fortiori^  the  mere 
prosecution  of  an  appeal  cannot  operate  as  an  in- 
junction where  none  has  been  granted. 

a.  Where  a  bill  in  equity  has  been  filed  to  enjotai 
the  execution  of  a  wilt  of  mandamus  issued  upon 
a  judgment  at  law,  the  supersedure  of  procesi  on 
the  decree  dismiseing  the  bill  cannot  supersede 
process  on  the  judgment  at  law,  notwithstanding 
a  bill  to  impeach  a  judgment  is  regarded  as  aa 
auxiliary  or  dependent,  and  not  as  an  orlginal,bilL 
nfNo.  1212.] 

Argued  Oct.  26,  1889.      Decide  Oct.  B8,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Judi- 
cial District  of  Missouri,  dismissing  a  bill  in 
equity  to  en^n  proceedings  on  a  ^t  of  man- 
damus requiring  the  levy  of  a  special  tax  to  pay 
a  Judgment  and  to  enjoin  the  prosecuting  any 
other  writ  upon  said  Judgment  requiring  tlie 
levy  of  a  special  tax  to  pay  it 

On  motion  for  a  writ  of  cupereedeac,  requliw 
ing  the  Circuit  Court  to  quash  the  writ  of 
mandamus  and  restraining  said  court  from  is- 
suing any  other  or  further  process  in  execution 
of  stud  Judgment,  and  commanding  appellee  to 
cease  prosecuting  said  writ  of  mandamus  and 
to  cease  all  further  proceedings  in  execution  of 
said  Judgment  until  this  cause  shall  have  been 
heard  and  decided  by  this  court  Motion 
denied. 

Statement  by  ifr.  OHtf  JutUee  Fullert 
George  W.  Harshman,  on  the  28th  day  of 
March,  1881,  recovered  a  Judgment  by  default 
in  the  Circuit  Court  of  the  IJnited  States  for 
the  Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri  against  the  County  of 
Knox,  in  the  State  of  MtiBsouri,  for  the  sum  of 
$77,874.46  and  costs,  and  on  the  25th  da^ 
of  January,  1882,  sued  out  an  alternative  wnt 
of  mandamus  in  the  usual  form,  directed  to  the 
County  Court  of  said  County  and  the  Judges 
thereoi,  for  the  levy  of  taxes  to  pay  the  same. 
To  this  writ  return  was  made  on  the  28d  day 
of  March,  1882,  setting  forth  the  reasons  re- 
lied on  by  respondents  as  Justifying  their  re- 
fusal to  make  the  levy  required.  Issue  was 
Joined  on  this  return,  and  upon  a  trial  andver^ 
diet  by  a  Jury,  October  11,  1888,  the  circuit 
court  quashed  the  writ  Harshman  brought 
the  cause  by  writ  of  error  to  this  court,  which 
held  the  return  insufficient,  reversed  the  Judg- 
ment, and  directed  the  peremptory  writ  to  be 
awarded.  Harehman  v.  Knox  County,  122  U. 
S.  806  [80:1152].  The  mandate  went  down  on 
the  8d  day  of  June,  1887,  and  a  peremptory 
writ  of  mandamus  was  issued  by  the  circuit 
court,  commanding  the  Coun^  Court  of  Knox 
County  and  the  Judges  therein  to  levy  the  tax 
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plish  the  same  result  Any  deyioe  may  be 
uaed  whi(;h,  while  a  cuneDt  of  electricity  is  not 
passing  through  the  helix  A,  will  permit  the 
rod  B  to  moTe  freelv  np  and  down,  but  which, 
when  a  correntof  efectricity  is  passing  through 
the  helix,  will,  by  the  raising  of  the  core  C, 
operate  both  to  damp  and  to  raise  the  rod  B, 
and  thereby  separate  the  carbon  points  F  F^, 
and  retain  them  in  proper  relation  to  each 
other." 

On  the  14th  of  October,  1881,  the  plaintiffs 
tiled  in  the  Patent  Office  a  disclaimer,  in  wliich 
they  stated  that  the  patentee  had  claimed  more 
than  that  of  which  he  was  the  first  inycDtor  or 
dis(x>Terer,  bjr  or  in  consequence  of  the  use  in 
the  specification  of  the  langu^  contaiued  in 
the  paragraph  last  aboTe  quoted;  and  that  there 
were  material  and  substantial  piurtsof  the  thine 
patented,  also  embraced  within  the  terms  of 
the  above  quoted  paragraph,  which  were  truly 
and  Justly  the  invention  of  Brush.  The  paper 
went  on  to  enter  a  disclaimer  to  that  part  of  the 
subject  matter  of  the  specification  ana  of  claims 
1,  2,  8,  5  and  6  of  the  reissue,  which,  being  em- 
braced within  the  general  language  of  the  Sbove 
quoted  paragraph,  included  as  within  the  in- 
vention of  Brush  "clamping  devices  substan- 
tially different  in  construction  and  mode  of 
operation  from  the  clamp  D." 

On  the  6th  of  April,  1888,  the  pkintiffs  filed 
in  the  Patent  Offices  disclaimer  of  so  much  or 
such  part  of  the  invention  described  in  the  re- 
issue, and  coming  within  the  general  language 
of  the  third  claim,  as  might  cover  or  include  as 
elements  thereof  "the  core  or  armature  C"  and 
"the  clamp  D,"  ezceptine  when  the  core  or  ar- 
mature ruses  the  clamp  by  a  lifter  secured  to 
•uch  core  or  armature,  substantially  as  de- 
scribed in  the  patent  The  same  paper  dis- 
claimed the  specific  combinations  forming  the 
subject  matter  of  claims  2,  7  and  8. 

Judge  Shipman  held  that  the  fint  Claim  de- 
scribes a  clamp  independent  of,  that  is,  not 
fixed  to,  the  core,  but  adapted  to  be  raised  by  a 
lifter  secured  to  the  core,  and  does  not  mean 
that  the  clamp  is  independent  of,  and  not  in 
any  way  dependent  for  its  motion  upon,  the 
core,  but  is  adapted  to  be  raised  by  a  lifter  se- 
cured to  itself.  He  further  held,  that  the  firot 
claim  does  not  include  the  adjustable  stop  of 
the  third  claim,  but  includes  only  the  combi- 
nation of  the  damp  and  core  and  rod,  wiUi  the 
described  elements  which  are  necessarv  t6 
cause  an  angular  impingement  upon  the  rod  and 
an  intermittent  downward  feeding  of  the  rod. 
He  also  held  that  the  clamp  of  the  sixth  claim 
is  not  any  annular  clamp  adapted  to  gr^p  and 
move  a  carbon-holder,  Imt  means  to  (kscnbe  in 
general  terms  the  clamp  of  the  first  claim, 
which  raises,  clamps  and  feeds  downwardly 
the  rod,  preservings  practically  uniform  length 
of  arc  by  the  described  means,  or  an  anniuar 
damp  surrounding  the  carbon-holder  indepen- 
dently of  the  core,  but  adapted  to  be  raised  by 
a  lifter  secured  to  the  core  and  some  suitable 
agency  to  allow  the  clamp  to  be  tripped;  and 
that  the  fifth  claim  indudes  the  damp  of  the 
first  and  sixth  claims,  the  carbon-holder,  the 
motor  and  the  tripping  device. 

Jv(fffe  Shipman  examined  the  question  of  the 
novelty  of  claims  1.  3,  6  and  6,  and  arrived  at 
the  conclusion  that  they  were  invalid  by  reason 
of  their  prior  existence  as  perfected  inventions, 
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in  a  lamp  made  in  June,  1876,  by  one  Hayet» 
at  Ansonia,  Ck>nnecticiit  On  tms  subject  be 
says  in  his  opinion: 

"The  damp.  In  oombimr^'oD  with  the  other 
necessary  dements,  which  was  made  by  Charles 
H.  Haves,  of  Ansonia,  Connociknit,  and  was  a 
part  of  a  lamp  which  he  constructed  about  the 
end  of  June.  1876,  as  an  improvement  upon 
the  White  lamp.  Is  the  combination  of  thenrst 
and  third  claims  of  the  Brush  patent  The  car- 
bon rod  was  square  or  rectangular,  and,  there- 
fore, was  surrounded  by  a  rectangular  damp 
which  was  independent  of  the  core.  It  is  not 
denied  that  this  damp  is  the  eqtdvalent  of  an 
annular  clamp.  It  was  raised  by  a  lifter  se- 
cured to  the  core  and  was  tripped  by  coming  in 
contact  with  a  fioor,  while  the  ascent  of  the  rod 
was  checked  by  the  contact  of  the  clamp  with 
an  adiustable  stop. 

"The  plaintiffs'  answer  to  the  antidpatory 
character  of  this  clamp  is  that  it  was  an  aban- 
doned experiment  and  never  was  a  perfected 
invention.  The  facts  in  regard  to  its  character 
and  position  as  an  invention  areas  follows:  Mr. 
Hayes  was,  in  1876,  and  has  been  continuously 
since,  in  the  employ  of  Wallace  &  Sons,  who 
are  large  manufacturers  of  brass  goods  fn  An- 
sonia. In  1876  this  firm  was  trying  to  find  a 
successful  electric  lamp  to  manufacture.  Mr. 
White  furnished  them  with  his  device,  which 
Uiey  sent,  as  a  part  of  their  exhibit,  to  the  Cen- 
tennial Exhibition  at  Philadelphia.  Mr.  Hayes 
testifies  as  follows:  'Experiments  with  the 
White  lamp  showed  its  defects  so  stron^y  or 
plainly  that  I  designed  this '  (the  Hayes)  'lamp 
to  overcome  those  defects.  I  made  rough 
drawings  in  the  middle  or  latter  part  of  May, 
1876;  commenced  building  the  lamp  at  once, 
and  finished  it  about  the  end  of  June  following; 
tested  it,  tried  it  and  made  some  minor  altera- 
tions, and  run  it  from  time  to  time,  when  a 
lamp  was  needed,  until  the  16th  of  September 
following.'  At  this  time  he  was  in  Philadel- 
phia, and  a  fellow  employ^  by  the  name  of 
King,  thinking  that  he  could  improve  upon  the 
clutch  and  nu&e  the  feeding  of  the  carbons  an- 
swer more  promptly  to  the  changes  of  the  cur- 
rent or  make  the  feeding  less  'Jerky,'  obtained 
permission  from  Wallace  &  Sons,  who  owned 
the  clamp,  to  make  an  alteration.  The  'King 
clutch,'  constructed  upon  a  different  principle 
from  that  of  the  Hayes  or  the  Brush  clamp, 
was  put  into  the  lamp,  which  has  remained  In 
use  in  the  mill,  and,  since  the  end  of  1876,  has 
been  iised  in  the  electrical  room  for  testing 
machines,  carbons,  etc.,  and  has  been  used  for 
that  purpose  more  or  less  ever  since.'  But  one 
Hayes  lamp  was  made  until  a  duplicate  speci- 
men was  made  for  use  in  this  case.  Tbe  Hayes 
clamp,  it  will  be  observed,  was  used  in  tbe 
Ump  only  until  September  16th.  Prior  to  that 
date  the  use  of  the  lamp  with  the  original  clamp 
is  thus  described  by  Mr.  Hayes  upon  cross-ex- 
amination: 'It' (the  lamp)  'was  moved  about 
and  burned  in  different  places— in  the  mill  and 
outside — and  it  was  also  burned  in  our  other 
shop  occasionally.'  This  shop  was  known  as 
the  skirt  shop,  the  third  fioor  of  which  was 
used  for  electrical  work.  The  mill  and  skirt 
shop  were  ordinarily  lighted  by  f^M.  'Ques- 
tion. On  what  occarions  did  you  use  the  lamp 
out-of-doors?  Ana.  The  lamp  was  used  out- 
of-doors  on  several  occasions;  when  gangs  of 
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<MO  requlwMi  HAi  miloading  freight  from 
nilim'Gmit;  digging  for  some  work  connected 
with  the  water  power.  I  em  nnable  to  specify 
pQiitiTely  anj  perticnJar  date,  bat  have  a  gen- 
eral lecouection  of  being  frequently  called  upon 
to  make  a  Mgbl  for  some  such  purposes.  Ques- 
tioa.  Did  you  use  it  sometimes  to  test  ajmi- 
mos  with  in  June-September,  1876?  Ans.  I 
think  not  during  that  time.  Question.  What 
other  use  did  you  put  it  to  during  those  months 
ezo^  the  occasions  out-of-doors  which  you 
have  mentioned?  Ans.  It  was  used  about  the 
mill,  more  particularly  around  the  muffles,  on 
occasions  when  it  was  necessary  to  work  dur- 
ing the  evening.'  The  use  was  a  public  one  in 
the  ^esence  of  the  employes  of  the  factory. 
The  Hayes  clamp  has  been  preserved  and  was 
an  exhibit  in  the  case.  Wallace  &  Sons  there- 
after, after  much  experiinenting,  went,  to  a 
limited  extent,  into  the  manufacture  of  what 
were  known  in  the  case  as  'plate  lamps/  or 
bmps  having  two  carbon  plates  instead  of  rods, 
but  did  not  continue  the  business  long.  They 
say  that  (he  discontinuance  was  due  to  the  fact 
that  they  did  not  have  a  satisfactory  generator. 
Tbe  Hayes  clamp  was  used  upon  the  plate 
lamps,  but,  as  has  been  said,  was  used  upon 
but  one  carbon-pencil  electric  lamp. 

"The  plaintins  vigorously  insist  that  the 
Hayes  damp  was  not  a  completed  and  success- 
ful invention,  but  that  its  use  was  merely  ten- 
tative and  experimental,  and  was  permanently 
abandoned  beoiuse  the  device  did  not  promise 
to  be  successful 

*Two  facts  are  manifest:  1st,  that  the  Hayes 
damp  was  the  clamp  of  the  Brush  patent;  and, 
2d.  that  it  became,  after  September  16th,  a  dis- 
osed  piece  of  mechanism  in  connection  with 
carbon  points.  The  question  then  is.  Was  it  a 
perfected  and  publicly  known  invention,  the 
nse  of  which  was  almndoncxi  prior  to  the  date 
of  tbe  Brush  invention,  or  was  its  use  merely 
experimental,  which  ended  in  an  al^ndoned 
experiment  on  Septemt)er  16th? 

'Tbe  plaintiffs,  in  support  of  their  view, 
say  that  Wallace  ft  Sons  were  searching  for  a 
successful  lamp,  and  were  exhibitors  of  an 
electric  lamp  at  the  Centennial  Exhibition;  that 
inventors  were  in  their  employ,  who  were  en- 
cooraeed  to  make  experiments  and  trials  in  the 
bope  thataomething  good  might  be  produced, 
ana,  under  this  stimiuus,  one  Hayes  lamp  was 
made;  that  improvements  in  the  location  of  tbe 
spring  were  made;  that  it  gave  a  'Jerky*  light, 
•ad,  when  the  inventor  was  away,  anotner 
damp  was  put  on,  by  the  permission  of  the 
owners,  to  remedy  this  irregular  feeding;  that 
sfterwards  no  other  lamp  was  ever  constructed, 
and  tbe  Hayes  clutch  was  left  among  other 
'odds  and  ends;'  and  that  Uie  indifference  with 
]  wbicfa  it  was  received,  its  confessed  faults,  the 
tttempted  improvements,  and  its  disuse,  show 
tbat  the  Hayes  damp  never  was  anytbiag  more 
tbao  an  attempt  to  invent  something,  which 
proved  to  be  a  failure. 

"Tbe  question  of  fact,  in  this  part  of  the  case, 
nrast  turn  upon  the  character  of  the  use  of  the 
iuop  prior  to  September  16th,  because  it  is  es- 
tabUsbed  that  tbe  Haves  clamp  and  the  Brush 
damp,  in  its  patented  features,  were  substan- 
tnlly  alike,  and  that  the  point  in  which  they 
^er,  viz.,  the  length  of  the  arms,  is  not  a 
put  of  the  prindpie  of  the  device.    Was  the 
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lamp  with  this  dutch  used  merely  to  gratify 
curiosity,  or  for  purposes  of  experiment,  to  see 
whether  the  feeciing  device  was  successful,  or 
whether  anything  more  was  to  be  done  to  per- 
fect it;  or  was  it  put  to  use  in  the  ordinary 
business  of  the  mill,  as  a  thing  which  was  com- 
pleted, and  was  for  use,  and  was  ndther  upon 
trial  nor  for  show? 

"Hayes  made  the  lamp  for  Wallace  «^  Sons 
as  an  improvement  upon  the  White  lamp,  and 
apparently  turned  it  over  to  them  to  be  used 
when  they  chose.  An  alteration  was  subse- 
quently made  in  the  location  of  the  spring. 
The  lamp  was  used  at  different  .times,  m  the 
work  of  the  mill,  at  night,  in-doors  and  out-of- 
doors.  Its  use  at  these  times  does  not  seem  to 
have  been  for  the  purpose  of  testing  the  ma- 
chine, or  of  calling  attention  to  its  qualities,  or 
of  gratifying  curiosity,  but  it  was  used  to  fur- 
nish light  to  the  workmen  at  their  work.  I 
have  queried  whether  this  use  was  not  that  of 
a  thine  which  might  be  of  help  in  an  emergen- 
cy, and  which  was  thought  to  be  better  than 
nothing,  though  not  of  much  advantage;  but 
it  was,  apparently,  used  to  accomplish  the  or- 
dinary purposes  of  an  dectric  lijo^bt  in  a  mill, 
to  enable  the  workmen  to  see  at  mght,  although 
it  was  not  uniformly  used,  because  the  mill 
was  lighted  by  gas. 

"But  the  plaintiffs  press  the  question— Why , 
then^  was  the  further  use  of  the  Hayes  clamp 
and  lamp  discontinued?  This  question  is  sig 
nificant,  because  the  abandonment  of  a  thing 
which  is  greatly  wanted  is,  ordinarily,  a  very 
suffgestive  circumstance  to  show  that  it  wa<f 
defective,  and  that,  before  the  invention  could 
be  completed,  something  was  to  be  done  which 
never  was  done. 

"I  think  that  Wallace  &  Sons  did  not  push 
the  electric-lamp  business  because  they  had  no 
generator,  and  I  also  think  that  the  Hayes 
lamp,  either  with  or  without  the  Hayes  clutch, 
did  not  impress  them  &vorably,  for  they  con- 
tented themselves  with  maMng  onl  v  one  speci- 
men, whereas  they  made  six  Wnite  lamps,  and, 
after  much  exp^menting,  and  after  the  in- 
vention of  the  Hayes  lamp,  they  made  fifty  or 
sixty  plate  lamps.  For  some  reason  they  did 
not  manufacture  the  Hayes  lamp,  but  turned 
away  to  the  plate  lamps.  But  the  facts  that 
the  anticipatory  device  was  the  device  of  the 
patent,  and  did  do  practical  work,  and  was  put 
to  ordinary  use,  and  that  it  d0e8  not  appear 
that  the  Etayes  clamp  was  the  cause  of  the  neg- 
lect with  which  Wallace  &  Sons  treated  the 
Haves  lamp,  seem  to  me  to  outweigh  the  doubts 
which  arise  from  the  shortness  of  its  existence 
and  its  permanent  disappearance  from  a  car- 
bon-pencil lamp. 

"The  case  is  that  of  the  public,  well-known, 
practical  use,  in  ordinarv  work,  with  as  much 
success  as  was  reasonable  to  expect  at  that 
stage  in  the  development  of  the  mechanism  be- 
longing to  electric  arc  lighting,  of  tbe  exact 
invention  which  was  subsequently  made  by 
the  patentee;  and,  although  only  one  clamp 
and  one  lamp  were  ever  made,  which  were 
used  together  two  and  one  half  months  only, 
and  the  invention  was  then  taken  from  tne 
lamp  and  was  not  afterwards  used  with  carbon 
pencils,  it  was  an  anticipation  of  the  patented 
device,  under  the  established  rules  upon  the 
subject.    With  a  strong  disinclination  to  per- 
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mit  the  remaiDs  of  old  experiments  to  destroy 
the  pee  jniary  yalae  of  a  patent  for  a  useful 
and  sucoessnil  Inyention,  and  remembering 
that  the  defendants  must  assume  a  weighty 
burden  of  proof » I  am  of  the  opinion  that  the 

gatentee's  inyention  has  been  clearly  proyed  to 
aye  been  anticipated  by  that  of  Hayes.  Cof- 
fin y.  Ogdtn,  85  U.  8.  18  Wall.  120  [21:  8211; 
Reed  y.  Gutter,  1  Btoru,  590;  Pickering  y.  ifo- 
OuOovgh,  104  U.  8.  810  [26:  749];  Curtis  on 
Patents,  ^  89-92. 

"The  bUl,  so  far  as  it  relates  to  the  clamp 
patent,  is  dismiased." 

We  haye  examined  carefully  the  eridence  in 
[40]  ibis  case,  relied  upon  by  the  phiintiflFs  to  show 
that  the  clamp  arrangement  of  Hayes  was  not 
a  perfected  inyention,  but  was  merely  an  aban- 
doned experiment,  and  we  haye  arrfyed  at  the 
conclusion  that  Jtido$  8hipman's  yiews  on  the 
subject  are  correct  They  are  weU  and  accu- 
rately expressed,  and  we  could  not  add  to  their 
force  by  a  proloneed  discussion  of  what  is 
purely  a  question  offset. 

The  cases  of  Oaffln  y.  Oaden  and  Pickering 
T.  MeOuUough,  dted  by  Jtulge  Shipman,  are 
enforced  by  the  case  of  Hall  y.  Maeneale,  107 
U.  8.  90.  97  m:  867,  869].  This  hitter  case 
meets,  also,  tne  objection  made  by  the  appel- 
lants that  the  mechanism  of  the  Hayes  clutch 
was  concealed  from  yiew,  and  the  further  ob- 
jection that  it  would'not  operate  as  perfectly 
as  that  of  the  Brush  inyention.  In  Hall  y. 
Maeneale,  speakingof  the  anticipating  safes, 
this  court  sud:  "The  inyention  was  complete 
in  those  safes.  It  was  capable  of  producing 
the  results  sought  to  be  accompUshed,  although 
not  as  thoroughly  as  with  the  use  of  welded 
steel  and  iron  plates.  The  construction  and 
arrangement  and  purpose  and  mode  of  opera- 
tion and  use  of  the  bolts  in  the  safes  were  neces- 
sarily known  to  the  workmen  who  put  them 
in.  They  were,  it  is  true,  hidden  from  yiew. 
after  the  safes  were  completed,  and  it  required 
a  destruction  of  the  safes  to  bring  them  into 
yiew.  But  this  was  no  concealment  of  them 
or  use  of  them  in  secret.  They  had  no  more 
concealment  than  was  inseparable  from  any 
legitimate  use  of  them." 

It' is  contended  l^  the  appellants  that,  not- 
withstanding the  prior  existence  of  the  Hayes 
apparatus  as  a  perfected  inyention,  claims  5 
and  6  of  the  rmssue  are  sustainable  because 
each  of  them  is  limited  to  an  "annular  clamp." 
It  is  urged  that  the  clamp  of  the  patent  is  a 
ring  which  surrounds  a  cylindricsl  rod,  and 
that  the  rod  in  the  Hayes  apparatus  was  square 
or  rectangular,  and  was  surrounded  by  a  rec- 
tauffular  danip.  But  it  is  quite  apparent  that 
dakns  5  and  6  of  the  reissue  would,  if  the  pat- 
ent were  yalid,  be  infringed  by  the  manufac- 
ture and  use  of  the  patented  apparatus  with  a 
rectangular  carbon  rod  surrounded  by  a  rec- 
tangular clamp.  8udi  an  apparatus  might  be 
inferior  in  perfection  and  utility  to  the  cylin- 
[50]  drical  rod  with  the  ring  damp;  but  it  would 
still  embody  the  prindple  of  the  inyention, 
carried  out  by  equlyalent  means.  The  im- 
proyement,  if  any,  in  the  use  of  the  circular 
cinmp  oyer  the  rectangular  damp,  was  only  a 

auestlon  of  degree  in  the  use  of  substantially 
le  same  means. 

We  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  must  h^utttrmtd^  and  it  i$eo  ordered. 

faC 


WILLIAM  D.  THOMPSON  et  al.,  Apptp 

V, 

THB  WHITE  WATER  VALLEY  RAH^ 
ROAD  COMPANY  bt  al. 

(See  &  a  Beporter*B  ed.  S^TSJ 

Lien  on  eaminge  pf  railroadr-^prioritf  <yf— 
mortgagee  €f  after-acquired  property^ien  ef 
contractor — raHe—tendor't  lien, 

1.  Holders  of  obligations  of  a  railroad  eompany» 
oonferrinff  upon  them  alien  upon  the  eamlogs  or 
aseotionof  the  roadfOr  its  ooostmetlon  by  them,, 
have  a  lien  inferior  in  priority  to  that  of  bondhold- 
ers seooiwl  by  an  earlier  mortgage  oo  the  roaA 
and  to  that  of  pnrchasert  under  a  foreclosar» 
sale  on  the  mortgage. 

2.  Mortgages  of  railroad  property  and  deeds  ot 
trustor  the  same,  which  in  terms  ooyer  after-ao- 
quired  property,  are  valid  and  estop  the  oompany 
and  all  persons  claiming  under  them  and  In  priy- 
ity  with  them  (Tom  asMrting  that  they  do  not 
ooyer  aU  the  property  and  rights  whioh  they  pro* 
f esi  to  ooyer. 


H  Aoontnotor  to  buOd  a  seotloo  of  a 
where  the  work  was  not  done  at  the  request  of 
the  mortgagees,  bat  upon  a  oontnust  with  the- 
lesMe  of  the  road,  which  had  stipulated  as  one  of 
the  oonsiderations  of  the  lease  to  oonstmot  thai 
part  of  the  line,  has  not  a  Ueo  upon  the  earnings 
of  the  section,  on  the  ground  that  with  his  money 
the  road  oyer  it  was  constructed,  supettor  to  the- 
lleo  of  a  prior  mortgagee. 

4.  Balls  put  down  upon  the  oompany^  road  and 
permanent  fixtures  which  are  ssssntlsl  tolts  soo- 
cestful  operation  become  a  part  of  the  property 
of  the  company— as  much  so  as  if  they  had  ex- 
isted when  the  mortgage  was  executed. 

&.  The  doctrine  that  a  vendor  not  taking  security 
for  the  price  of  realty  sold  by  him  hoUte  In  equity 
a  lien  upon  the  property  for  such  price,  has  im> 
application  to  such  a  case. 

a.  The  holders  of  the  lien  upon  the  **»^<"gT  only- 
had  in  this  case  a  {right  to  redeem  the  piopetljr 
from  the  sale  under  the  mortgage. 

fNo.  2«.] 

Argued  Oct.  $1,  IS^.    Decided  Not.  4, 1889. 


Varm.'-IAenitf  a  mortgage  on afteT'Oeqiteredprop^ 
erCy,  see  note  to  Pennock  v.  Coe,  S4  U.  8.  S  How. 
117  (IS:  497);  priority  between  morlcageand  meehan^ 
iee^Uen,  note  to  Brooks  v.  Burlington  *  8.  W.  B. 
Oo.  101 U.  8.  418(25:  1067);  and  right  of  mortgagor  e» 
inooms  and  producte  of  mortgaged  premieee^  note  t» 
OUman  y.  Illinois  *  M.  Teleg.  Oo.  01 U.  &  «8  <Sk 
406). 

Mortgagee  of  raOroad  proparty. 

A  morigage  of  the  property  of  a  railroad  com- 
pany which  is  specifically  designated,  which  alao 
contains  a  clause  embracing  **  all  other  corporate 
property,  real  jmd  personal,  of  said  nAilroad  com- 
pany, belonging  or  appertaining  to  said  railroad* 
whether  then  held  or  owned,  or  thereafter  ao- 
quired,**  does  not  apply  to  or  embrace  a  tract  of 
land  afterwards  acquired  by  the  company,  which 
was  not  used  in  connection  with  the  road,  but  was 
laid  out  into  town  Iota.  Calhoun  y.  Memphis  *  P. 
B.Oo,Smpp.4tt. 

The  ground  upon  which  this  doctrine  proceeds  la 
that  the  grant  was  limited  by  the  word  ^apper- 
talning**to  such  property  as  bekmgs  to  and  Is  aa 
essential  part  of  the  franchlsa,  so  Chat  ttcannotbe 
estatriished  or  withdrawn  at  the  pleasnre  of  the 
oompany.  And  the  same  rale  has  been  applied  Id 
theoaeeof  amorlgageof  a  railway '*with  tti  eor- 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  DiBtrict  of  In- 
dbiui,  giTing  complainaiitB  thirty  days  in  which 
to  eommeoce  i^rooeedings  for  redemption,  and 


<kcreeinic  tliat.  5n  default  of  such  proceedings, 
the  bill  should  ha  dismissed,  in  a  suit  to  enforce 
an  aDesed  lien  upon  earnings  of  a  section  of  a 
cailroaa  as  prior  to  Uie  lien  of  bondholders  se- 
cond by  an  earlier  mortgage.    Affirmed. 

Statement lyyi£r.  J%uiic$TUX^ 
"Rus  suit  was  brought  by  holders  of  obllga- 
tioos  of  The  Indiana,  Cincinnati  and  Lafayette 
Railroad  Company,  and  on  behalf  of  other 
bolden  similarly  ntuated,  to  enforce  an  alleged 
lien  daimed  by  them  upon  eaminss  of  a  seo- 
tun  of  the  road  of  The  White  Water  Yallev 
Raiboad  Company,  against  the  claim  to  priori- 
ty of  bondholders  se<mred  by  an  earlier  mort- 
gsge.    The  White  Water  Valley  Railroad  Com- 
pany wss  organized  as  a  corporation  in  1865, 
irodler  the  laws  of  Indiana,  with  authority  to 
locate,  construct  and  operate  a  line  of  railway 
from  ^fferstown,  in  Wayne  County  of  that 
State,  to  &  Town  of  Harrison,  Dearborn  Coun- 
tr,  on  the  boundary  line  between  Indiana  and 
Ohio.   To  raise  the  necessary  means  to-con- 
stmct  the  rsilway,  the  Company  issued  its  cou- 
pon bonds  to  the  amount  of  $1,000,000,  in  sums 
of  tl^OOO  each.    They  were  dated  August  1, 
1866,  snd  were  to  mature  August  1,  1890,  and 
draw  interest  at  the  rate  of  8  per  cent  per  an- 
nmn,  payable  semi-annually.    To  secure  the 
payment  of  the  principal  and  interest  of  these 
mds,  the  Company  executed  to  trustees  by 
way  of  mortgage,  a  deed  bearing  date  on  that 
day,  of  its  railroad  and  all  the  right  of  way 
and  land  occupied  thereby,  with  the  super- 
stroctore  and  lul  property,  materials,  rights 


and  priyileges,  then  or  thereafter  appertaining 
to  the  road,  and  the  benefit  of  all  contracts 
with  other  railroad  companies,  thenezistioff  or 
thereafter  to  be  made,  and  all  property,  rights 
and  interests  under  the  same.  Tne  deed  con* 
tained  the  usual  coyenaots  to  execute  suitable 
conyeyances  for  the  further  assurance  of  prop- 
erty subsequently  acquired  and  intended  to  be 
included  in  the  instrument.  The  Company 
soon  afterwards  conmienced  the  construction 
of  the  road,  and  by  the  fourth  of  Noyember, 
1867,  completed  that  part  of  it  which  lies  be- 
tween the  Towns  of  Harrison  and  Cambridge 
City,  leaying  the  distance  from  the  latter  place 
to  Hagerstown — between  7  and  8  miles— un- 
constructed.  It  was  then  without  the  requisite 
means  to  equip  the  part  of  the  road  completed, 
or  to  undertake  the  construction  of  the  remain- 
ing portion  of  the  raid.  In  thii  condition  it 
entered  into  a  contract  of  perpetual  lease  with 
The  Indianapolis,  Cincinnati  and  Lafayette 
Railroad  Company,  a  corporation  then  in  ex- 
iitence,  in  consioeration  of  which  the  latter 
company  agreed  to  furnish  all  the  necessary 
equipments,  material  and  laborers  to  operate  tlie 
line  of  the  road  then  completed,  and  to  con- 
struct and  put  in  good  and  safe  running  order 
for  the  accommodation  of  the  public  that  part  of 
the  lioe  then  uncompleted,  thftt  is,  the  section  be- 
tween Cambridge  City  and  Hagmtown,  and  to 
pay  to  the  lessor  annually  the  sum  of  $140,000  in 
four  quarterly  payments  of  $85,000  c»u^.  The 
contract  referred  to  the  mortgage  of  $1,000,000 
before  mentioned,  and  proyidtd  for  Uie  pay- 
ment of  the  interest  thereon  out  of  the  rents  r^ 
ceiyed,and  for  the  resumption  of  possession  by 
the  lessor  if  the  lessee  failed  to  keep  its  coyen- 
ants. 
The  Cincinnati,  Indianapolis  and  Lafayette 


ponte  pflTlleges  and  appurtenancee.**  Bhamoldii 
yallef  B.  Oo.  y.  liyermore,  47  Pa.  4Sft. 

Such  a  mortgage  does  not  embraoe  woodland,  or 
tandimrolMyied  fora  certalD  speoiflouse  of  the  road, 
aa  for  depots.  Shops,  etc,  but  which  has  not  actu- 
ally been  applied  to  that  purpose.  Diosmore  y* 
Biflioe  ft  M.  B.  Co.  12  Wis.  848;  Youngman  y.  Bl- 
arfn  ft  W.  B.  Oo.  85  Pa.  STB. 

A  mortgage  of  an  **undertaldiig**  doea  not  In* 
«fa^  the  land  of  a  railway  oompany.  Doe  y.  St. 
OflleDB  ft  B.  6.  B.  Co.  2  Bug.  B.  ft  Can.  Gas.  768. 

Nor  doe  I  a  mortgage  oonyeying  **Baid  undertak- 
ing, and  aU  andaingnlar  the  rates,  toUs,  and  other 
toma  arising,**  oonyey  the  land  to  the  mortgagee* 
Doe  T.  8t  Hetona  ft  B.  e.  R.  Oo.  2  Q.  B.  aSi. 

But  where  the  goyemlng  body  of  the  oorporationt 
ta  a  naohitloo  auUiorlzing  an  iarae  of  bonda  to 
ralae  money,  proyide  for  the  execution  of  a  deed  of 
tniittoteearetheaameion  ita  right  of  way,  road- 
bed, eto.,**andon  all  the  real  and  peraonal  property 
now  and  beroafter  belonging  to  the  company,**  thia 
oeoemuHy  indodes  the  earnings  and  profits,  and 
aotfaoriaeaa  tmst deed  oonyeying  the  toUa,  freightSi 
raota,  tnoomes,  etc.  Kelly  y.  Alabama  ft  0.  B.  Oo- 
ilAla.4». 

Where  a  railway  oompany,  ezecoting  a  mortgage 
npOQ  ita  road  aa  contemplated,  bas  no  legal  title  to 
aoyof  the  right  of  way,  bat  onlyoontraots  for  a 
•nail  portkm  thereof,  to  be  oonyeyed  upon  oondi^ 
ciooiwbiob  it  neyer  performs  or  bas  agreed  to  per- 
fona,  and  a  new  oompany  ia  organised,  which  bnOds 
the  road  and  acQUirea  the  legal  title  to  most  of  the 
f%bt  of  way  and  is  equitably  entitled  to  the  bal- 
■ooe.  ^a  original  oompany  has  nosuoh  interest  or 
tiUe  to  tbt  road  aa  oan  be  subjected  to  sale  under 
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the  mortgage.  Ohioago,  D.  ft  Y .  B.  Oo.  y.  Loewen- 
thal,l)8IlL4B8. 

Bights  of  action,  legal  or  equitable,  may  be  the 
subject  of  mortgage,  but  they  must  be  speolfloaUy 
nam^''  Hi  the  mortgage,  and  do  not  pass  under  a 
gene&ai  clause  embracing  *^all  personal  property.** 
Milwaukee  ft  M.  B.  Go.  v.  Milwaukee  ft  W.  B.  Go. 
SO  Wis.  174;  Brainerd  y.  Peck,  84  Vt.  488;  Smith  y. 
MoCullough,  104  U.  8. 26  098:  887):  Morgan  y.  Dono- 
yan,  58  Ala.  24L 

A  railway  oompany  may  include  in  a  mortgage 
of  its  railway  and  appendages  property  to  be 
thereafter  acquired.  Ooopers  y.  Wolf,  16  Ohio  St. 
628;  Ludlow  y.  Hurd,  1  Disney  (Ohio)  662;  Dunliam 
y.  Cinoinnati,  P.  ft  a  B.  Co.  88  U.  8. 1  WalL  264  (Xli 
684);  Covey  v.  Pittsburg,  Ft.  W.  ft  a  B.  Co.  • 
Phila.  (Pa.)  178. 

A  mortgage  of  a  railroad  and  its  franohlBes  em- 
braces and  attaches  to  all  property  subsequently 
acquired  for  ita  use.  Binsmore  y.  Badne  ft  M.  B. 
Co.  12  Wis.  818;  Ludlow  y.  Hurd,  1  Disney  (Ohio» 
662;  Pennooky.Coe,|B4  17.  8.28  How.  117  (18:438): 
Shaw  y.  BiU,  06  U.  8.  10  (24:888);  Eumers  Loan  ft 
Trust  Co.  y.  Commercial  Bank,  U  Wis.  207;  Fierce 
y.  Emery,  82  N.  H.  484. 

The  mortgage  only  follows  and  attaches  to  any 
property  wbioh  ia  an  aooeasion  to  the  thing  granted, 
whioh  is  embraced  within  the  powers  of  the  oom- 
pany as  they  existed  when  the  mortgage  was  ex- 
ecuted. Seymour  y.Canandaigua  ft  N.F.B.  00.26 
Barb.  284;  Shaw  y.  Bin,  06  U.  &  10  (24: 888);  Blwell  y. 
Grand  Street  ft  N.  B.  Co.  87  Barb.  88;  Meyer  y. 
Johnston,  68  Ala.  287. 

Where  a  mortgage  embraces  **  after  •aoq:iiired'* 
propoty,  tttncliidea  a  lease  of  another  road  taken 
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Ck>mpan7  went  into  the  possession  of  tbe  proper- 
ty thus  leased,and  proceeded  to  have  the  remain- 
ing portion  of  the  line  of  the  road  between 
Cambridge  City  and  Hagerstown  constructed. 
For  that  purpose  the  lessee,  on  the  seventh  of 
December,  1867,  entered  into  a  contract  with 
Benjamin  E.  Smith  and  Ilenry  C.  Lord,  by 
which  these  gentlemen  agreed  to  construct  the 
remaining  portion  of  the  line,  and  the  lessee 
agreed,  in  consideration  of  such  construction, 
to  issue  to  them,  or  to  such  parties  as  they 
might  name,  obligations  of  the  company  to  the 
amount  of  $205,000,  divided  into  shares  of 
$100  each,  which  obli^tions  were  to  be  trans- 
ferable on  the  books  of  the  company  like  shares 
of  stock,  and  the  principal  thereof  was  to  be 
irredeemable,  but  bear  interest  at  the  rate  of  8 
per  cent  per  ann  um,pay able  semi-annually.  The 
contract  with  these  parties  recited  the  right  of  the 
lessee  company  to  the  perpetual  use  and  posses- 
sion of  the  railroad  from  Hurison  to  Hagerstown, 
and  the  right  to  construct  the  uncompleted  por- 
tion of  the  road,  and  have  the  benefit  of  all  do- 
nations made  for  that  purpose;  and  provided  that 
in  payment  for  the  construction  of  the  uncom- 
pleted portion  the  lessee  was  to  issue  its  obliga- 
tions to  the  amount  of  $205,000  as  before  men- 
tioned. Under  this  contract  the  line  of  railway 
between  Cambri(ige  City  and  Hagerstown  was 
completed,  and  the  lessee  company  remained 
in  its  possession  from  July,  1868,  to  May  1, 
1871,  receiving  the  income  thereof,  and  gave 
its  certificates  for  the  obligations  mentioned  to 
Lord  and  Smith  to  the  amount  of  $205,000. 


Whilst  the  work  upon  this  section  of  the  road 
was  in  progress  it  was  agreed  between  the  con- 
tractors and  the  lessee  company  that  the  hold- 
ers of  the  certificates  for  the  otiligations  should 
have  a  perpetual  lien  upon  all  the  earnings  of 
the  line  constructed  by  wen:,  to  secure  the  pay- 
ment of  tbe  semi-annual  interest,  as  stipulated, 
and  on  the  28d  of  AprO,  1868,  such  Uen  waa 
given  by  resolution  of  the  board  of  directors  of 
the  lessee  company.  On  the  tenth  of  July, 
1869,  the  lessor  Company  and  the  lessee  com- 
pany united  in  executing  and  delivering  a  mort- 
gage to  Smith  and  Lord  upon  the  section  of 
lailroad  built  by  them,  in  trust  to  secure  the 
holders  of  the  certificates  mentioned.  On  the 
twelfth  of  July,  1860,  the  board  of  directors  of 
The  White  Water  Valley  Railroad  Company, 
by  a  resolution  entered  on  its  records,  ratified 
the  contract  of  lease,  and  directed  its  president 
to  execute,  or  Join  in  the  execution  of,  anj 
writing  necessary  or  proper  to  give  effect  to  tbe 
agreement  for  the  hen  on  the  earnings  men- 
tioned. On  the  first  of  May,  1871,  tbe  two  oor^ 
porations,  the  lessor  and  the  lessee  companies, 
agreed  that  the  original  contract  of  lease  should 
be  canceled,  and  that  the  road  of  The  White 
Water  Valley  Railroad  Company  should  be  re- 
turned to  it.  In  pursuance  of  such  agreement 
the  lease  was  canceled,  and  theiealter  The 
White  Water  Valley  Railroad  Company  oper- 
ated the  property,  receiving  its  revenue  and 
earnings,  amounUnff,  as  charged  in  the  bill,  to 
the  sum  of  $100,000.  It  was  agreed  between 
these  two  companies  that  in  part  consideration 


by  the  company.  Buok  v.  Seymour,  4A  Conn. 
158. 

In  some  instanoes,  a  mortgtLge  has  been  held  to 
apply  to  the  net  earnings  of  tbe  road,  while  In 
other  oases  It  has  been  held  that  tbe  mortgage  does 
not  apply  to  suoh  net  eamlogs  unless  so  applied  in 
express  terms.  Addison  v.  Lewis,  76  Va.  701;  Tomp- 
kins V.  Littie  Rook  *  Ft.  8.  R.  CX>.  15  Fed.  Bep.  6: 
Bmerson  v.  European  A;  N.  A.  B.  CX>.  07  Me.  887;  De 
Graff  V.  Tbompeoo,24  Minn.  45S:  PuUen  v.  Cincin- 
nati *  a  A.  L.  B.  Oo.'6  Bias.  287. 

A  railway  company  may  pledge  its  net  earnings, 
but  so  long  as  they  remain  in  the  hands  of  the  mort- 
gagor they  are  subject  to  trustee  process  in  favor 
of  the  general  creditors  of  the  road.  Oilman  v. 
Illinois  A  M.  Teleg.  Oo.  n  0.  &  SOB  (28:405);  Galves- 
ton, H.  *  H.  B.  Oo.  V.  Oowdrey,  78  U.  8. 11  WalL  450 
0Xk  199);  Mississippi  YaUey  *  W.  B.  Oo.  v.  U.  &  Ex- 
press Co.  81  in.  584:  Smith  v.  Eastern  B.  Co.  124 
Mass.  154:  Bath  v.  Miller,  61  Me.  841;  Moyes  v.  Bich« 
62  Me.  115;  Galena  *  C.  U.  R.  Co.  v.  Meniies,  2B  m. 
121:  EUisv.  Boston,  H.*B.B.  Co.  107  Mass.  1;  Emer- 
son V.  European  A  N.  A.  B.  Co.  07  Me.  887:  Dunham 
V.  Isett,  15  Iowa,  284;  Clay  v.  But  Tennessee  A  V. 
R.  Oo.  6  Heisk.  (Tenn.)  40. 

Only  tiie  net  earnings,  after  the  payment  of  oper- 
ating expenses,  can  be  pledged.  Parkhurst  v. 
Northern  Cent  R.  Co.  10  Md.  478. 

Land  grants  to  a  railway  company  do  not  pass 
under  a  mortgage  of  its  railway  and  afteivaoQuired 
property,  although  expressly  named,  until  the 
company  baa  earned  them;  or,  in  other  words,  un- 
til it  has  performed  the  conditions  which  entitles  it 
to  receive  them.  Nor  does  the  term  embrace  a 
grant  of  land  which  the  company  has  no  power  to 
accept.  CampbeU  v.  Texas  *  N.  O.  R.  Co.  8  Woods, 
888;  Meyer  v.  Johnston,  68  Ala.  8BT. 

A  mortgage  of  aftsfvaoquired  property  only  at- 
taches to  such  Interest  as  tbe  mortgagor  acquires. 
WilUamson  v.  New  Jersey  Southern  R.  Co.  28  N.  J. 
Bq.  87T;  Williamson  v.  New  Jersey  Southern  R.  Co. 
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81  N.   J.  Bq.  ni;   Haven  v.  Bmery,  88  N.  H. 
06L 

A  mortgage  of  a  railway  and  its  afteivaoquired 
propertj  does  not  extend  to  property  obtained  by 
It  by  fraud,  so  that  the  titie  thereto  does  not  vest 
in  it,  or  to  property  acquired  by  it  illegally  and 
without  autLorlty.  Branch  v.  Atlantic  *  G.  R.  Cow 
8  Woods,  481:  Randolph  v.  New  Jersey  W.  L.  R.  Oo. 
28  N.  J.  Eq.  48;  Coe  V.  New  Jersey  Midland  R.  Oo.  81 
N.  J.  Bq.  106;  Meyer  v.  Johnston,  68  Ala.  237;  WiU 
liamson  v.  New  Jersey  Southern  R.  Co,  tupra;  Field 
V.  Poet,  88  N.  J.  L.  840;  Frailer  v.  Fredericks,^  N. 
J.  L.102. 

A  mortgage  of  a  railroad  and  all  its  property^ 
real  and  personal,  includes  and  covers  old  iron  rails, 
etc.,  taken  up  from  the  road  as  iiseioss  and  rephiccd 
by  new  ones,  and  also  new  rails  purchased  to  be 
laid  upon  the  road,  but  which  have  not  been  actu- 
ally hdd.  First  Nat.  Bank.  v.  Anderson,  7S  Va.  2S0; 
Weetjen  v.  St.  Paul  ft  P.  R.  Co.  4  Hun,  689;  Palmer 
V.  Forbes,  88  HI.  801;  Farmers  Loan  A  Trust  Oo.  v. 
Commercial  Bank,  11  Wis.  207;  Farmers  Loan  9t 
Trust  Co.  V.  Commercial  Bank,  15  Wis.  484;  Far- 
mers Loan  A  Trust  Co.  v.  Oary,  18  Wis.  110;  Dine- 
more  V.  Bacine  ft  M.  B.  Co.  18  Wis.  840:  Brainerd  v. 
Peck,  84  Yt  480. 

But  where  a  track  is  laid  merely  for  temporary 
purposes,  as  to  obtain  gravel  from  a  pit,  or  to  take 
stones  from  a  quarry,  or  to  take  frdght  to  a  cer- 
tain point,  it  t>ecomes  no  part  of  the  railway  and 
does  not  pass  under  a  general  mortgage  of  tbe 
railroad.  Van  Kenren  v.  Central  B.  Co.  88  N.  J.  L. 
105w 

Nor  do  tools  and  other  implements  used  in  re- 
pairing tlie  railway  or  its  appliancas,  bat  not  at- 
tached to  tbe  realty,  pass  under  snob  a  mortgage, 
nor  coal,  wood,  or  other  materials  used  for  fuel, 
nor  an  iron  safe,  nor  office  furniture,  WUUamaoo 
V.  New  Jersey  Southern  B.  Co,  siipro;  Hunt  v. 
Bullock,  88  HL  880;  but  see  Ooe  v.  McBrown,  88  Ind. 
852,  eonira;  Titus  v.  Mabee,  85  HL  807. 

Its  r.si 
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for  Ibe  inxTaiderof  the'road  from  Hageistowo 
to  Gunbridge  City  The  White  Water  Valley 
RaHroad  Company  should  recognise  the  prior- 
ity of  the  Hen  of  all  the  holders  of  the  certif- 
ioio,  and  iboald  either  pay  or  discharge  the 
interest  tbexean.  contiDnoasly  thereafter,  or 
make  other  satisfactory  arrangements  with 
Rich  bidders;  or,  failing  therein,  should  sur- 
iBukr  to  the  lessee  company  the  possessioD  of 
the  railroad  between  those  places  and  cease  to 
operate  the  same  or  to  receive  its  earnings. 

The  hill  charges  that  The  White  Water  Val- 
ky  Railroad  Comi)any  has  taken  and  main- 
tamed  poesession  of  the  section  of  the  railroad 
mentioDed  since  the  first  day  of  May,  1871,  up 
to  the  commencement  of  the  suit,  and  been  in 
the  receipl  of  all  its  earnings,  and  has  disre- 
glided  its  oldigations  to  the  holders  of  the  cer- 
tifiotfes.  Hie  bill  therefore  prays  that  an  ac- 
roont  be  taken  of  the  income  and  earnings  of 
the  said  branch,  and  that  out  of  the  same  the 
izDooot  due  the  complainants  on  their  certif- 
icates be  directed  to  be  paid,  and  that  in  default 
of  payment  the  lien  be  loreclosed  and  the  prop- 
ertvsold. 

Answers  were  filed  to  this  bill  and  replica- 
tions to  diem,  and  proofs  were  taken. 

Pending  the  progress  of  the  case  The  White 
Water  Rulroad  Company,  a  corporation  under 
the  laws  of  Indiana — a  diiferent  corporation 
fnmi  The  White  Water  Valley  Railroad  Com- 
pany— ^was  permitted  to  intervene  in  the  case. 
It  seems  that  after  the  commencement  of  this 
suit  Uie  trustees  in  the  mortcage  of  Augiist  1, 
1865,  brought  suit  for  the  foreclosure  of  the 
mort^f^age  executed  to  them  and  obtained  a  de- 
cree for  the  sale  of  the  entire  road  mortgaged, 
whidi  indoded  the  whole  of  the  road  mm 
Harrison,  in  Dearborn  County,  to  Hagerstown, 
in  the  County  of  Wayne,  embracing  that  por- 
tion extending  between  Cambridge  City  and 
the  Town  of  Hagerstown,  and  under  such  de- 
cree said  property  was  sold  and  The  White 
Water  Railroad  Company  became  its  pur- 
chaso-.  In  its  answer  to  the  bill  of  com- 
plaint, that  Company  set  up  the  proceedings 
Wl  in  the  foreclosure  suit,  the  decree  for 
the  aale  of  the  property  mortgaged,  and  its 
purchase  of  the  same.  The  court  below  de- 
creed in  its  favor,  holding  that  the  whole  of 
that  railroad,  including  the  portion  lying  and 
extending  between  Cambridge  City  and  Hagers- 
town, was  thus  acquired  and  owned  by  The 
While  Water  Railroad  Company,  and  that  the 
only  equitable  relief  to  which  the  complainants 
were  entitled  was  a  possible  right  to  redeem 
from  said  mortgap;e;  and  gave  to  the  complain- 
ants thirtv  days  m  which  to  commence  pro- 
ceedings for  such  redemption,  and  ordered 
that  in  default  of  such  proceedings  the  bill 
sboold  be  dismissed.  The  oomplSnants  de- 
dined  to  take  any  proceedings  for  that  purpose 
sod  the  bill  was  accordingly  dismissed;  and 
tliey  have  appealed  to  this  court 

Mem9,  D.  Thew  Wright  and  C.  B.  Mat- 
thews, for  appellants: 

The  contract  by  which  certain  persons  were 
to  acquire  the  righte  and  build  an  extension  of 
tke  road  is  not  void. 

Twin-Uek  OC  Co.  r.  Marbury,  91  U.  8.  587 
(28: 828):  German  Nat.  Bank  v.  KimhaU,  108 
U.  a  782  (26:  4^0);  Omaha  Hotel  Co.  v.  Fa<fe, 
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97  U.  B.  18  (24:  917);  WanleU  v.  Union  Pae, 
R.  Co.  108  U.  8.  651  (26: 509.) 

If  avoided,  honest  expenditures  must  be  re* 
funded. 

Tliomas  v.  BrownviUe,  Ft.  K.  d  P.  B.  Co, 
109  U.  8.  522  (27: 1018). 

Vendor's  liens  may  arise  in  favor  of  one  who 
is  not,  technically,  speaking,  the  vendor. 

Carey  v.  Boyle^  58  Wis.  574;  Austin  v.  Under- 
wood,  87  RL  488;  Rutland  v.  BriHer,  58  Miss. 
688:  Poe  v.  Paxton,  26  W.  Va.  607:  Johns  v. 
BeaeU,  88  Ind.  1;  Fleece  v.  O^Rear,  88  Ind,  200; 
Dtoenger  v.  Branigan,  95  Ind.  221;  Russell  v. 
WaU,  41  Miss.  602;  Munns  v.  Isle  of  Wight 
R.  Co.  L.R.  6  Ch.  App.  414;  Earl  8t.  German* 
V.  Crystal  Palace  R.  Co.  L.  R.  11  Eq.  568; 
Bishop  of  Winchester  Y.  Mid-Hants  RCo.L.K 
5  Eq.  17;  Wing  v.  Tottenham  dH.  J.RCo.l^ 
R  8  Ch.  App.  740;  AUgood  v.  Merrybent  d  2>. 
£.  a>.  L.  R  88 Ch.  Div.  571;  Keane  v.  Athenry 
dE.J.  R.  Co.  19  Week.  Rep.  48:  Walker  v. 
Ware,  K  dB.  R.  Co.  12  Jur.  N.  8.  18. 

A  stipulation  in  a  contract  for  a  lien  upon 
land  to  secure  an  obligation,  accomplishes  its 
purpose  even  where  the  particular  land  is  not 
SDficified 

Deacon  t.  Smith,  8  Atk.  828;  Welledey  v. 
WeUestay,  4  Myl.  &  Cr.  579;  Metcalfe  v.  JreA- 
Uslivp  qf  York,  1  MyL  &  Cr.  547;  Watson  v. 
Sadlier,  1  Molloy,  586:  Hill  v.  McLean,  10  Lea 
(Tenn.)  107;  Compton  v.  Wabash,  8t.  L.  d  P. 
R.  Co.  14  West  Rep.  159,  45  Ohio  8t.  592. 

A  mortgage  of  after-acquired  propertjr  only 
attaches  to  the  property  in  the  condition  in 
which  it  came  into  the  hands  of  the  mortgagor. 
If  it  comes  into  his  bands  incumbered  aL*eady 
with  a  iien,  the  mortgage  attaches  subject  to 
that  lien. 

Beall V.  White,^V.  8. 882  (24: 178);  Pennock 
V.  Coe,  64  U.  8.  28  How.  117  (16:  436);  U.  8.  v. 
New  Orleans  d  0.  R.  Co.  79  U.  8. 12  Wall. 
862  (20:  484);  Loomis  v.  Daveiiport  d  81.  P.  R 
Co.  17  Fed.  Rep.  301;  Florida  v.  Anderson,  91 
U.  8.  667  (18:  290);  WHght  v.  Kentucky  d  O. 
E.  R.  Co.  117  U.  8.  72  (29:  821.) 

A  lien  upon  rents  is  a  lien  upon  the  land  it- 
self. 

Smith  V.  Patton,  12W.Va.  541;  LegardY. 
Hodges,  1  Ves.  Jr.  477;  Legard  v.  Hodges,  8 
Bro.  Ch.  581,  4  Bro.  Ch.  421;  FremotUt  v. 
Hedire,  1  P.  Wms.  429;  PiTich  v.  Ant/tony,  8 
Allen,  586. 

Such  a  lien  passes  by  assignment  to  any  per- 
son who  becomes  the  owner  of  the  obligation 
intended  to  be  secured. 

Faton  V.  Smith,  84  Ind.  485;  Miller  y.  Moore, 
8  Jones,  Eq.  481. 

The  mortgage  covering  after-acquired  prop- 
erty did  not  attach  to  the  rights  of  way  before 
the  contract,  giving  the  certificate  holders  a 
lien. 

Carey  Y.  B^fe.58  Wis.  tyt4;WellesleyY.  WeUes- 
ley.  4  Myl.  &  Cr.  579;  Metcalfe  v.  Archbishop  of 
York,  1  Myl.  &  Cr.  547;  Jones  v.  Pttrker,  51 
Wis.  218;  Kaiser  v.  Lembeck,  55  Iowa,  244; 
Pouder  v.  Ritzinger,  1  West.  Rep.  568, 102  Ind. 
571;  HewiU  v.  Pouters,  84  Ind.  295. 

A  merger  does  not  tsike  eflPect  where  a  subse- 
quent lien  would  thereby  be  unjustly  let  in. 

1  Jones,  Mortgages,  chap.  V;  Chicago  d  A, 
R.  Co.  V.  UnionRoUing  MiU Co.  109  U.  8.  720 
(27: 1088). 

One  who  furnishes  purchase  money  of  land 
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apoo  an  amemeBt  to  reodye  a  lien  as  aeciiri^ 
therefor,  w  superior  in  eqaity  to  former  cred- 
itors, except  those  who  may  have  mortgages 
opon  the  specific  huid  at  the  time  of  the  pur- 
chase; and  with  that  exception,  and  with  the 
exception  of  subsequent  bona  fide  purchasers 
for  valuable  consideration,  such  persons  are 
superior  in  equity  to  all  other  cieditors  and 
lien-holders. 

Kai$er  y.  Lembeek,  65  Iowa,  244;  dark  t. 
Munroe,  14  Mass.  851;  KiUle  ▼.  Van  Dyck.  1 
Sandf.  Ch.  76;  Adam$Y.  HiU.  20  N.  H.  202; 
Jack$on  t.  Austin,  15  Johns.  477;  HaytDcod  ▼. 
Ihoney,  ^  Barb.  645;  4  Kent,  Com.  489;  Day- 
ton, X.dB.  R.  Ch.  T.  LewUm,  20  Ohio  St.  401; 
Cm  ▼.  Ddaware,  L.  ii  W.  B.  Oo.  9i  N.  J.  Eq. 
266. 

It  ii  an  error  to  assume  that  the  mortgagee 
stands  in  a  better  position  than  his  mortinigor. 

Bottfard  ▼.  New  Eaten,  M.  d  W.B.O0.  41 
Conn.  454. 

It  is  competent  for  the  company  and  the  Ten- 
dor  of  rails  to  agree  that  they  should  remain 
personal  property  and  subject  to  the  lien  of  the 
Tender  for  purdiase  money,  although  these 
rails  became  part  of  the  realty  coTered  by  the 
mortgage. 

Eaten  t.  Bmery,  88  N.  H.  66. 

Mr.  W,  H.  H.  BUller,  for  appellees: 

The  contract  of  Not.  4. 1867,  which  is  the 
foundation  of  these  alleged  liens,  being  a  lease 
of  one  Indiana  railroad  to  another,  ii  Toid. 

Fenneyhania  R  Oo.  t.  8i.  Louis,  A.  d  T. 
KR  Ch.  118  U.  8.  290^:88). 

A  mortgage,  or  any  other  express  security  or 
lien,  wheuier  glTen  in  pursuance  of  the  con- 
tract of  sale  or  oy  subsequent  agreement,  is  a 
waiTer  of  the  Tender's  lien. 

Fox  T.  Fhiser,  22  Ind.  265. 

The  agreement  for  a  lien  on  the  earnings  is 
iublect  to  the  prior  mortgage. 

Dunham  t.  OineinnaH,  P.  d  0.  R  Ch.  US 
U.  8.  1  Wall  254  (17: 584). 
•   Railroad  mortgages  upon  subsequently  ac- 
quired property  are  Talid. 

Oalteston  E.  d  E.  B.  Ch.  t.  Cknodreyl  78  U. 
8.  11  Wall.  459  (20: 199);  U.  S.  t.  New  Orleans 
dO.  RCo.l^V.  8.  12  WalL  862  (20:484); 
~ '         ^      ~>.  4  N.  J. 


(22: 188);  PorUr  t.  Pittsburg  Bessemer  Steei  Ch. 
122  U.  8.  267  (80: 1210). 

Mr.  Justiee  Field  deliTered  the  opinion  of 
the  court; 

From  the  abOTe  brief  statement  of  the  case, 
h  ii  clear  that  the  decree  of  the  court  below 
must  be  affirmed.  The  claims  of  the  complain- 
ants, whateTcrTalidity  and  force  may  be  giTen 
to  them  as  liens  upon  the  earnings  of  the  sec- 
tion of  road  from  Cambridge  Ciiy  to  Hagers- 
town,  between  the  parties  agreeing  to  such 
liens,  are  entirely  subordinate  to  the  rights  of 
the  bondholders  under  the  mortgage  of  The 
White  Water  YaUey  Railroad  Ck>mpany,  exe- 
cuted for  their  bendst  to  trustees  on  the  first  of 
August,  1865.  That  mortgage  was  made  before 
the  claims  of  the  complainants  had  any  exist- 
ence. It  coTered  the  entire  property  of  the 
Company  then  owned  by  it,  including  its  line 
of  nulway  from  Hagerstown,  in  Wayne  Coun- 
ty, to  Harrison,  In  Dearborn  County,  and  all 

2t0 


property  appertaining  to  the  road  which  It 
might  afterwards  acquire.  The  Talidlty  d 
mortgages  of  that  character  by  railroad  com- 
panies upon  property  which  may  be  subse- 
quently acquired  ii  not  an  open  question  now. 
It  has  been  affirmed  by  adjudications  of  the 
highest  courts  of  the  States  as  well  as  by  this 
court  Indeed,  in  a  majority  of  cases,  mort- 
gages by  such  companies  upon  thef  r  roads  and 
appurtenances  haTe  been  executed  for  the  pur- 
pose of  raising  the  necessary  means  to  constrnd 
the  roads;  and  sometimes,  indeed,  when  the 
lines  of  such  roads  had  only  been  sunreyed. 
In  OaltesUm,  E.  d  E.  R  Ch.  t.  Oowdrey,  78 
U.  S.  11  Wall.  459,  481  [20:  199.  206],  then  [74] 
were  ssTeral  deeds  of  trust  which  in  terms  cot- 
ered  after-acquired  property,  each  of  which 
was  similar  in  its  character  to  the  one  in  this 
case,  and  the  court  held  that  they  estopped  the 
Company  and  all  persons  claiming  under  them, 
and  in  priTity  wiui  them,  from  asserting  that 
thcT  did  not  coTer  all  the  property  and  nghts 
which  they  professed  to  coTer.  8aid  the  court: 
"Had  there  been  but  one  deed  of  trust,  and  had 
that  been  glTen  before  a  shoTcl  had  been  pot 
into  the  ground  towards  constructing  the  nil- 
road,  Tet  if  it  assumed  to  conT«y  and  mortffago 
the  luilroad  which  the  Company  was  author- 
ized by  law  to  build,  together  with  Its  super- 
structure, appurtenances,  fixtures  and  rolling 
stock,  these  seTeral  items  of  property,  as  they 
came  into  existence,  would  become  instantly 
attadied  to  and  coTcred  by  the  deed,  and  would 
haTe  fed  the  estoppel  created  thereby.  No 
other  rational  or  equitable  rule  can  be  adopted 
for  such  cases."  See,  also,  Porter  t.  Pittsburg 
Bessemer  Steel  Ch.  122  U.  8.  267, 288  [80:  1210, 
1211],  and  'ases  there  dted. 

The  decision  in  the  case  of  Oalteston,  E.  d 
E.  B,  Ch.  T.  Cbuxfr^  also  coTers  the  only  plau- 
sible position  of  the  complainants,  that  they 
haTe  a  lien  upon  the  earnings  of  the  section, 
because  with  their  moneys  the  road  OTer  It  was 
constructed.  But  the  work  was  not  done  at  the 
request  of  the  mortgagees,  but  upon  a  contract 
with  the  lessee  of  the  road,  which  had  stipulated 
as  one  of  the  considerations  of  the  lease  to  con- 
struct that  part  of  the  line.  With  those  coo- 
tractors  the  Dondholders,  secured  br  the  mort- 
gige  of  August  1,  1865.  had  no  relations,  and 
curred  no  obligation  to  them.  In  the  case 
dted  it  was  contended  that  priority  should  br 
ffiTen  to  the  last  creditor  for  aiding  to  conseire 
Uie  road.  But  the  court  answered  that  this 
rule  had  ncTer  been  introduced  into  our  laws, 
except  in  maritime  cases,  whidi  stand  on  a  par- 
ticular reason;  that  br  the  common  law  what- 
eTer  is  affixed  to  the  freehold  becomes  part  of 
the  realty,  except  certain  fixtures  erected  by 
tenants,  which  do  not  affect  the  question;  and 
that  the  rails  put  down  upon  the  compiany's 
road  become  a  part  of  the  road.  Here  the  same 
rule  applies,  and  not  oniT  the  rails,  but  those 
permanent  fixtures  which  are  essential  to  the 
successful  operation  of  the  load,  become  a  part 
of  the  property  of  the  Company,  as  much  so  as  [76] 
if  thcT  had  ensted  when  the  mortgage  was  ex- 
ecuted. 

The  doctrine  that  a  Tender  not  taking  secu- 
rity  for  the  price  of  realty  sold  br  him  holds  in 
equity  a  Hen  upon  the  property  lor  such  price 
is  not  controTeitedjJmt  It  has  no  application  to 
the  present  oMe.    The  only  right  which  the 
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compUinaBts  jxMiessed  was  that  which  was 
reoogniied  by  the  decree. — a  right  to  redeem 
the  ptopeiij  from  the  saieander  the  mortgage, 
—a  right  Wnlch  they  were  allowed  to  ezerdse 
witkiD  A  roedflc  period;  but,  they  declining  to 
do  so,  the  bill  was  property  dismissed. 


THE  CX>UNT1:  OP  SCOTLAND.  IN  THE 
STATE  OF  MI880DRI,  Plff.  in  Err., 

V, 

WILLIAM  HILL. 

<Bee  8.  a  fifeporter'f  ed.  107-117J 

Onuoiidatuin  qf  railroad  companies— wutUy 
imbteription — Muf^cmri  OanBtitution  —  pur- 
ekaser  qf  negotiable  eeeuritiee,  notice  to — state 
iudgwient,  ihen  binding'-purchaeer,  with  no- 
Uee,  of  county  hotide^vm  innocent  holder — 
tranrfer  of  bonde^-nghts  of  purchaser  from 
hcna  fide  Mdor-^ntereet  on  coupons — inter- 
mt  on  judffmemi. 

I.  Tbe  prirflege  giwen  to  Tbe  AlexaodriB  and 
Bkxndleld  Bailrsad  Company,  by  ita  oharter  of 
1S57,  of  leoeirlnff  coonty  subeorlpUona,  waa  not 
aztlngiiiahedbytlie  subsequent  oonsoUdation  of 
tbateompaay  with  other  companies,  but  passed 
with  its  other  rights  and  prlrlJeges  i;ito  the  new 
cQodlikni  of  eziatenoe,  arising  from  such  con- 
sottdatkm. 

C  Id  making  tbe  subscription  in  question  in  this 
aotkm,  the  county  court  acted  as  the  represeota- 
ttfeaathority  of  the  County  itself,  of&oiaUy  in- 
vested with  the  discretion  necessary  to  hi>  .^er- 
dnd  under  tbe  change  of  jtecumstancMi  brought 
about  by  the  oonsoUdadun,  and  the  suosoription 
Is  btodlng  upon  the  County. 

Sl  The  prohibttlon,in1iie  Missouri  State  Constitu- 
tioo  of  ISBB^  of  municipal  subscriptions  to  the 
stock  oC,  or  loans  of  c>^dit  to,  companies,  asso^ 
eistioos  or  corporations,  without  tlie  preyious 
ssMit  of  two  thirds  of  the  quaUltod  voters  at  a 
rernlsr  cr  special  election,  bad  the  effect  to  limit 
ths  foture  ezeroise  of  legislatiye  power,  but  did 
aot  takb  away  any  authority  granted  before  that 
OoDstltotioo  went  into  operation. 

1  Pmehasen  of  negotiable  securities  are  not 
chsxiesfale  with  constructlye  notice  of  tbe  pen- 
deoqr  of  a  suit  affecting  their  title  or  yalldity, 
Imt  those  who  buy  such  securities  from  litigating 
parties  with  actual  notice  of  the  suit  do  so  at 
their  peril  and  must  abide  the  result  the  same  as 
tke  parties  from  whom  they  got  their  title. 

1  An  adjodioatlon  in  a  state  court  which  binda  the 
plslstiff.  whether  it  waa  right  or  wrong,  con- 
ofaideshim  unto  it  has  been  reversed  or  set  aside. 
U  Guuot  be  disregarded  any  more  in  the  courts 
ef  tfae  United  States  than  in  those  of  the  State. 

*^  Ike  ownership  of  the  coupons  of  county  bonds 
b|'  any  prior  holder,  under  such  circumstances 
m  voald  protect  that  holder  against  any  defense 
by  theoonnty,  entitles  a  subsequent  purchaser  to 
neover,  even  If  he,  when  afterwards  purchasing 
tbem,  bad  knowledge  of  tbe  pendency  of  a  suit 
tovotviav  their  validity. 

t  Wheoevernegotlable  paper  has  passed  into  tbe 
^to^  of  a  party  unaffected  by  previoua  Inflrm- 
kleii  Its  diazaoter  as  an  available  security  Is  es- 
tabtiibed,  and  its  holder  can  transfer  it  to  others 
vttb  the  Hke  immunity. 


8.  If  any  Intermediate  holder  between  the  plain- 
tiff and  defendant  take  negotiable  paper  under 
such  circumstances  as  would  entitle  him  to  re- 
cover against  the  defendant,  the  plaintiff  wHl 

.  have  the  same  right,  even  though  he  may  have 
purchased  with  a  knowledge  of  its  infirmity,  aa 
between  the  original  parties. 

9.  Where  coupons,  as  well  aa  the  bond#,  are  silent 
as  to  the  rate  of  interest  after  maturi^,  and  are 
made  payable  in  New  York,  the  rate  of  interest 
establish  ^Ai  by  law  in  that  State  Is  to  be  allowed 
on  thb  coupons  after  their  maturity. 

10.  Where  tbe  Judgment  was  rendered  in  Missouri 
the  law  of  that  State  governs  as  to  interest  on 
the  Judgment  after  its  rendition. 

INo.  29.] 
Argued  April  16,  17.  1889.    Decided  N<n,  ^ 

188y. 

IN  ERROR  to  the  Circuit  Court  ot  the 
United  Btates  for  tbe  Eastern  District  of 
Missouri,  to  review  a  Judgment  against  tbe 
County  of  bcotiand  in  tbe  titate  of  Missouri, 
for  the  amount  of  certain  coupons  or  bonds 
issued  by  that  County  to  The  Missouri,  Iowa 
and  Nebraska  liailway  Company,  a  corpora- 
tion created  by  tbe  consolidation  of  Tbe  Alex- 
andria and  Nebraska  City  Railroad  Company 
of  Missouri  (formerly  known  as  Tbe  Alex- 
andria and  bloorafleld  Railroad  Company) 
with  tbe  Iowa  Bouthem  iiailway  Company 
of  Iowa.     Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Reported  below,  95  Fed.  Rep.  806. 

Mr.  Henry  A.  CiinniD||(liMa»  for  plaintiff 
in  error: 

A  county  is  a  quasi  corporation  or  political 
division  of  the  State,  not  a  private  corporation, 
and  so  far  as  it  is  a  corporation  it  must  act 
strictly  within  the  limits  of  the  powers  con- 
ferred upon  it  by  the  Act  creating  it. 

Ba^  County  y.  BenUey,  49  Mo.  286;  StaU 
y.  81.  Louis  County  Ct.  84  Mo.  546;  Barton 
County  V.  Walser,  47  Mo.  202;  Eeardon  y. 
8t.  Louis  County,  86  Mo.  561. 

Syery  buyer  was  bound  to  satisfy  himself, 
in  seeking  authority  for  the  execution  of  the 
bonds,  that  the  county  court  had  not  delegated 
authoritv  for  the  insertion  of  false  recitals. 

Anthony  v.  Ja«per  County,  101  U.  8.  608 
25:  1005):  Chambers  County  y.  Clews,  88  U. 
21  WaU.  824  (22:  520);  Merchants  Exch. 
Nat.  BankY.  Bergen  County,  115  U.  8.  801 
(20:  482);  Dallas  Chunty  y.  MacKentie,  04  U. 
8.  668  (24:  188). 

Cases  between  diflferent  parties  plaiotifif 
cannot  be  inyoked  as  an  estoppel  in  this  case. 

Cromwell  y.  Sac  County,  04  U.  S.  860  (24: 
200);  Gould  v.  Bcansffille  A  0.  R.  Co.  01  U.  9. 
526(28:  416). 

Reports  of- decisions  of  this  court  upon 
facts  herein  stated  are  not  evidence  of  those 
facts  in  other  cases  between  diflferent  parties. 

Mackay  y.  Easton,  86  U.  8.  10  Wall.  610 
(22:  211). 

When  a  remittitur  is  entered  the  judgment 
must  be  set  aside.  Especially  is  this  requisite 
when  coupons  merged  in  the  judgment  are  to 
he  withdrawn 

Branson  y.  Schulten,  104  U.  8.  410  (26:  007); 
Noonan  v.  Bradley,  70  U.  8.  12  Wall.  121 
<20:  270);  Harbor  y.  Padflc  R.  Co.  82  Mo.  423. 

Messrs.  F.  T.  Hiii^he*  and  J.  H.  CveraU, 
for  defendant  in  error: 
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SmiKiiE  CounT  of  tiie  Unttbd  Statbs. 


Got.  Tbbm. 


[108] 


Where  a  mnnicipal  corporatioD  has  powpr 
to  issue  negotiable  securities  the  booa  fide 
holder  has  a  right  to  presume  them  valid,  and 
they  are  not  to  be  impeached  any  more  than 
other  negotiable  instruments.  He  need  not 
look  beyond  the  recitals  in  the  bonds. 

Lexington  ▼.  Butlsr,  81  U.  8.  14  Wall.  282 
(20:  800);  Ooloma  y.  Eaves,  02  U.  8.  484 
(28:  670);  Mdeon  Otmntp  v.  8h&rei,  07  U.  8. 
272  (24:  880);  BaOi  Oounty  y.  DiugloM,  106 
U.  8.  728  (26:  067). 

The  defendant  in  error  occupies  the  position 
of  a  bona  fide  holder  of  the  bonds  and  coupons 
in  suil  for  value,  without  notice  of  any  of 
the  defenses  set  up. 

8tory.  Prom.  Notes,  g  101;  1  Daniel,  Neg. 
Instr.  763;  2  Pars.  Bills  and  Notes,  488;  2 
Randolph,  Com.  Paper,  §  087;  MaHon  County 
v.  Olark,  04  U.  8.  278  (24:  60);  OromuM  y. 
Sac  County,  0611.  8.  60  (24:  6^6);  Scotland 
Oounty  y.  Em,  112  U.  8.  188  (28:  602);  HiU 
y.  Scotland  Oounty,  84  Fed.  Rep.  208. 

Neither  the  pendency  of  the  injunction  suit 
of  Wagner  y.  meety,  69  Mo.  160.  nor  the  decree 
io  that  case,  can  defeat  the  right  of  the  defend- 
iint  in  error  to  recover  on  the  facts  as  proven 
Id  this  case. 

Warren  County  y.  Marey,  07  U.  8.  06 
Vtl);Steii>artY.  Lchmng,  104  U.  8.  600(26: 
Bwrgeee  v.  Seligman,  107  U.  8.  20  (27:  860); 
Oarroa  Oounty  v.  Smith,  HI  U.  8. 662  (28: 610). 

The  company  at  most  simply  changed  ita 
name  and  this  would  not  destroy  ita  corporate 
entity,  or  disturb  ita  original  franchises  and 
privileges. 

Buektport  it  B.  R  Co.  v.  Buck,  68  Me.  81, 
10  Am.  R  Rep.  10;  Raeine  Oounty  Bank 
y.  Ayen,  12  Wis.  612;  Mil^ukee  AN.L  R 

00.  y.  Field,  12  Wis.  840. 

A  subscriber  is  estopped  by  his  contract 
of  subscription. 

Oooley,  Ck>nst.  Lim.  264.  and  note;  WaUaee 
y.  Loomii,  07  Q.  8.  146(24:  806);  Rorcr,  Rail- 
roads,  07:  Atlantic  d;  P.  R  Od.  y.  St,  Louie, 
66  Mo.  228;  Montpelier  d  W.  R  R  Co.  y. 
Langdon,  46  Vt  284;  Parker  y.  Northern  0. 
M.R  Oo.^  Mich.  28;  Smith  v.  Mietiesippi  ds 
A.  ROo.  6  8medes&  M.  170;  People  y.  May- 
nard,  16  Mich.  470. 

The  corporation  at  least  was  a  de  facto  cor- 
poration. 

Douglae  Oounty  y.  BoUee,  04  U.  8.  104  (24: 
46);  Chubb  y.  Upton,  06  U.  8.  667  (24:  624); 
BaUe  Oounty  v.  Douglaee,  106  U.  8.  720 
(26:  057). 

Mr,  Juatice  HarlaA  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review  a 
Judgment  against  the  County  of  8cotlaod,  io 
the  State  of  Missouri,  for  the  amount  of  cer- 
tain coupons  of  bonds,  bearing  date  September 

1,  1870,  and  purporting  to  have  been  issued 
by  that  County  to  The  Missouri,  Iowa  and 
Nebraska  Railway  Company,  a  corporation 
created  by  the  consolidation  of  The  Alexandria 
and  Nebrsslla  City  Railroad  Company,  of 
KiisourS  (formerly  known  as  The  Alexandria 
and  Bloomfield  Railroad  Company),  with  The 
Iowa  Southern  Railway  Company,  of  Iowa. 
The  coupons  are  payable  to  bearer,  at  the 
Farmers  Loan  and  Trust  Company,  New  York, 
while  the  bonds  are  payable  to  the  above  con- 
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Holidated  company,  or  bearer,  at  the  same 
place,  on  the  8l8t  of  December,  1806,  with  in- 
terest tbereon  from  December  81,  1870,  pay- 
able annually  in  that  city,  at  the  rate  of  eight 
per  cent  per  annum.  Each  l>ond  recites  that 
it  is  issued  under  and  pursuant  to  an  order  of 
the  county  court,  for  subscription  to  the  stock 
of  The  Missouri,  Iowa  and  Nebraska  Railway 
Company,  "as  authorized  by  an  Act  of  the 
General  Assembly  of  the  State  of  Missouri, 
entitled  'An  Act  to  Incorporate  The  Alexan- 
dria and  Bloomfield  Railroad  Company,'  ap- 
proved February  0.  ia57." 

It  appeared  in  proof  that  the  county  court, 
in  conformity  with  the  petition  of  taxpayers 
and  residents,  made  an  order,  on  the  ninth  of 
August,  1870,  for  the  subscription  of  #200,000 
to  the  stock  of  The  Missouri,  Iowa  and  Ne- 
braska Railway  Company,  payable  in  coupon 
bonds  of  the  above  kind,  and  at  the  same  time 
designated  an  agent  with  authority  to  make  the 
subscription  upon  the  booka  of  the  company, 
to  represent  the  County  at  the  meetings  of 
stockholders,  and  to  receive  dividends  on  ita 
stock.  The  order  stated  that  the  subscription 
was  upon  certain  specified  terms  and  condi- 
tions, among  which  was  one  providing  for  the 
delivery  to  the  railway  company  of  llOO,000 
of  the  bonds  when  the  road  was  ''sraded, 
bridged  and  tied,  the  track  Idd,  and  the  cars 
running  thereon  from  Alexandria,  Missouri,  to 
a  permanent  depot,  located  within  one  hidf 
mile  of  the  court-house  in  Memphis,"  and  for 
the  deliyery  of  the  remaining  $100,000  of 
bonds  when  the  road  was  con^pleted  from 
Memphis  to  the  west  or  north  line  of  the 
County  and  the  cars  were  running  over  it.  By 
the  same  order  tlie  county  attorn^  was  di- 
rected to  have  the  bonda  printed,  the  presiding 
Justice  of  the  County  to  sign  them,  and  the 
clerk  to  moke  proper  attestation  of  his  aign^ 
ture.  At  the  same  time  Charles  Mety  was  ap- 
pointed trustee  for  the  County,  and  charged, 
in  that  capacity,  with  the  du^  of  reoeiviog 
the  bonds  from  the  county  clerk  as  soon  as 
they  were  issued,  and  of  delivering  them  to 
the  railway  company,  in  exchange  for  stock, 
upon  its  complving  with  the  couditions  speci- 
fied in  the  order  for  the  subscription.  The 
trustee  was  required  to  give  bond  in  the  suae 
of  three  hundred  thousand  dollars,  for  the 
faithful  performance  of  bis  trust. 

On  the  eleventh  of  September.  1871 — the 
road  being  then  nearly  completed  to  Memphis, 
the  county  seat — Levi  Wagner  and  other  tax- 
payers and  citizens  brought  a  suit  io  the  Cir- 
cuit Court  of  Scotland  Conn^  to  perpetually 
enjoin  Mety  from  delivering  the  bonds  or  cou- 
pons to  the  railway  company.  It  was  alleged, 
as  a  principal  ground  for  auch  relief,  that  the 
subscription  made  by  the  County,  to  pay 
which  the  bonds  had  been  executed,  waa  with- 
out proper  legal  authority,  and,  therefore,  nuH 
and  void.  The  defendants  in  that  anil  were 
Mety.  the  county  trustee  and  custodian  of  the 
bondA;  Fullerton.  county  treasurer;  Dawson, 
Cooper  and  Marguis,  justices  of  the  County, 
and  flitting  as  the  oounty  court  at  the  time  the 
subscription  was  made;  and  The  Missouri, 
Iowa  and  Nebraska  Railway  Company.  A 
few  days  prior  to  September  90,  1871,  Mety 
went  to  Warsaw.  Illinois,  taking  with  him 
$100,000  of  the  bonds,  to  be  there  delivered 
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to  tbe  nil w Ay  company,  upon  tbe  completion 
of  tbe  road  to  Memphis.    He  and  tbe  justices 
of  the  couDtT  court  had  then  heard  of  tbe  in- 
tthntioQ  of  the  Wagner  suit,  and  he  went  to 
Wtraaw,  noder  tbe  direction  of  tbe  members 
of  that  tx>d  J,  in  order  to  evade  tbe  service 
opoi  him  of  tbe  proposed  injunction.    While 
there  be  received  from  Dawson  and  Cooper,  a 
majority  of  tbe  justices  composing  tbe  county 
ooort,  an  ofBcia]  communication,  under  date 
of  September  20,  1871,  in  these  words:  *'Tbe 
iron  id  laid  on  Tbe  Missouri,  Iowa  and  Ne- 
braska Railway  to  tbe  depot  and  tbe  building 
it  op.    The  company  having  complied  with 
all  tbe  requirements,  yoo  will  please  deliver 
tbem  the  first  hundred  thousand  dollars  of  tbe 
Coonty'a  sutMcripiion  and  receive  stock  for 
tbe  same."    He  complied  with  this  order  by 
deliverint?  tbe  bonds,  at  Warsaw,  on  tbe  same 
day,  taking  from  tbe  company,  as  suggested 
bj  tbe  Justices,  its  bond  indemnifying  him 
sfainat  all    damages,  costs,    expenses,  etc., 
whldi  he,  aa  trustee  for  the  County,  might 
tocor  "by  reason  of  certain  injunction  suits 
BOW  pending  in  tbe  Scotland  County  Circuit 
OourL"    On  tbe  eleventh  of  December,  1871, 
tbe  coonty  court,  by  an  order  entered  upon 
bs  record,  ao  modifled  tbe  previous  order  of 
Aonst  9, 1870,  as  to  authorize  Mety  to  deliver 
to  the  company  tbe  second   installment  of 
$100,000  of  bonds,  upon  the  execution  to  him, 
as  tnisiee,  and  to  tbe  County,  of  an  indemni- 
tying  bond  containing  certain  spedfled  pro- 
viik>na.    Such  an  obligation  was  immediately 
executed  by  the  company,  and  tbe  second  in- 
ttallmentof  bonds  was  thereupon  delivered 
to  it  by  the  court  while  ^  session  at  tbe 
county  seal 

The  Wagner  suit  was  taken,  by  change  of 

Tenoe,  to  tbe  Circuit  Court  of  Shelby  County, 

lliMonri,  by  which  a  final  decree  was  rendered 

on  tbe  second  of  June,  1874,  declaring  the 

bonds  void  for  tbe  want  of  legal  authority  in 

tbe  Scotland  County  Court  to  make  tbe  sub- 

■criptioo  of  stock  in  The  Missouri,  Iowa  and 

A^ebra^    Railwav  Company,  and  ordering 

them  to  be  surrendered  for  cancellation.    This 

decree  was  affirmed  by  the  Supreme  Court  of 

Miisoari,  at  iU  October  Term.  1878.    That 

jadj^neot  of  affirmance  proceeded,  mainly, 

open  tbe  ground  that,  as  the  privilege  given, 

by  its  charter  of  1857,  to  The  Alexandria  snd 

Bloomfleld  Railroad  Company  (afterwards  The 

Alexandria  and  Nebraska  City  Railroad  Com- 

Ptnj,  Laws  Mo.  1865-66,  p.  222),  of  having 

BQoidpal  subscriptions  without  a  previous 

▼ote  of  tbe  people,  was  not  exercised  prior  to 

^  formation,  by  consolidation  in  1870,  of 

Tbe  XiMouri,  Iowa  and  Nebraska  Railway 

^^paoy,  such  privilege  passed,  if  at  all,  to 

tbe  consolidated  company,  subject  to  tbe  pro> 

bibitioo  in  tbe   State  Constitution  of  1865 

Msbiit  municipal  subscriptions  to  corporations 

or  oompaniea,  except  upon  the  previous  sanc- 

^  of  two  ttiirds  of  the  qualified  voters  at  a 

'gtalar  or  special  election  for  that  purpose. 

J^ViWf  V.  Meety,  60  Mo.  160.    That  ruling, 

^  coort  said,  was  in  harmony  with  its  prevl- 

oai  decWon  in  8UUe  v.  Oarroutte,  67  Mo.  446. 

Tbe  question  of  power  In  the  county  court 
^  wibicribe  to  tbe  stock  of  Tbe  lussouri, 
lows  and  Nebraska  Railway  Comoany,  with- 


out  a  previous  vote  of  tbe  people,  and  to  issue 
bonds  in  payment  of  its  subscription,  was  di- 
rectly presented  and  determined,  upon  full 
consideration,  in  Scotland  County  v.  Thomas, 
9t  U.  S.  682  |24:  210]  decided  in  1876.  Tbe 
coupons  there  in  suit  were  of  tbe  same  issue 
of  bonds  as  those  from  which  tbe  coupons  in 
tbe  present  suit  were  detached.  It  is  true  that 
that  case  was  determined  upon  demurrer  to 
the  complaint.  But  that  fact  does  not  weaken 
the  force  of  the  dciaton,  so  far  as  it  bears 
upon  the  question  of  legal  authority  in  the 
county  court  to  make  the  subscription.  Tbe 
record  and  opinion  in  that  case  show  that  it 
was  stipulated  between  tbe  parties  that  tbe 
question  of  subscribing  to  the  stock  of  The 
Missouri,  Iowa  and  Nebraska  Railway  Com- 
pany had  never  been  submitted  to  a  vote  of 
tbe  quali6ed  voters  of  Scotland  County,  and 
that,  in  determining  tbe  demurrer,  tbe  court 
should  consider  that  fact  as  if  it  had  been 
averred  in  tbe  complaint.  It  was  also  agreed 
that  the  court  should  consider,  as  facts  ad- 
mitted, the  articles  of  consolidation  between 
The  Iowa  Southern  Railway  Company  and 
The  Alexandria  and  Nebraska  City  Railroad 
Company,  and  tbe  above  orders  of  tbe  County 
Court  of  Scotland  County.  It  was  held  that 
tbe  privilege  given  to  The  Alexandria  and 
Bloomfield  Railroad  Company,  by  its  charter 
of  1857,  of  receiving  county  subscriptions, 
was  not  extinguished  by  the  subsequent  con- 
solidation in  1870  of  that  company  with  other 
companies,  but  passed  with  its  other  rights 
and  privileges  into  the  new  condition  of  exist- 
ence arising  from  such  consolidation;  that,  in 
making  the  subscription  in  that  case,  which  is 
the  identical  subscription  here  in  question,  the 
county  court  acted  "a^  tbe  representative  au- 
thority of  the  County  itself,  officially  invested 
with  all  tbe  discretion  necessary  to  be  exercised 
under  the  diange  of  circumstances  brought 
about  by  the  consolidation;"  that  tbe  sub-  [112] 
scription  was  binding  upon  tbe  County;  and 
that  tbe  bonds  issued  in  parent  were  valid 
obligations.  It  was  also  distinctly  ruled,  in 
accordance  with  OaUaway  County  v.  Fetter, 
08  U.  S.  667  [28:  911],  and  with  previous  de- 
cisions of  the  Supreme  Court  of  Missouri, 
that  the  prohibition,  in  tbe  State  Constitution 
of  1865,  of  municipal  subscriptions  to  tbe 
stock  of,  or  loans  of  credit  to.  companies,  as- 
sociations or  corporations,  without  tbe  previ- 
ous assent  of  two  thirds  of  tbe  qualified  voters 
at  a  regular  or  special  election,  bad  tbe  effect 
to  limit  tbe  future  exercise  of  legislative 
power,  but  did  not  take  away  any  authority 
granted  before  that  Constitution  went  into 
operation.  The  doctrines  ot  that  case  were 
reafiirmed  in  Henry  County  v.  Nicolay,  96  U. 
S.  619,  624  [24:  894]  (1877);  8ehuyler  Qmnty 
V.  ThomoB,  98  U.  S.  169.  178  125:  88,  89] 
(1878);  Com  County  v.  QiUett,  100  U.  S.  585, 
592  [25:  685,  586]  Qd79);  and  EaUs  County  v. 
Douglan,  105  U.  8.  728.  781  [26:  957.  958] 
(1881)— all  cases  arising  in  the  State  of  Mis- 
souri, and  relating  to  municipal  bonds  issued 
under  legislative  authority  granted  t)efore  tbe 
adoption  of  tbe  Constitution  of  1865.  See 
also  Menaaha  v.  Bazard,  102  U.  8.  81  [26: 88]: 
Green  County  v.  Conne8$,  109  U.  S.  104 
[27:  872],  and  Ideingiton  County  v.  Ftnt 
mt.  Bank,  128  U.  S  ^02  [82:  859].    In  BaOe 
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Chunty  y.  Dauglan  aticniion  was  called  to 
State  1.  Oarrautte,  67  Mo.  445,  and  State  v. 
DaUai  County  Court,  73  Mo.  »29,  bnldine 
Tiews  different  as  well  fiom  tbose  auoounccd 
by  tbis  coart  in  tbe  cases  above  cited,  as  tbose 
preyiously  announced  by  tbc  state  court  in 
btate  y.  Macon  County  Court,  41  Mo.  453; 
Kaneae  City,  etc.  E.  0>.  y.  Alderman,  47  Mo. 
849;  Smith  y.  Clark  County,  54  Mo.  58.  70, 
and  State  y.  Sullivan  County  Court,  51  Mo. 
522.  But  tbis  court  declined  to  reconsider  its 
former  decisions  to  tbe  prejudice  of  bona  fide 
bolders  of  bonds  issued  prior  to  tbe  cbange  of 
decision  in  tbe  state  court.  Tbe  bonds,  tbe 
coupons  of  wbicb  are  here  in  suit,  were  all  is- 
8ue<l  in  lb71.  at  wbicb  time  tbe  bigbest  court 
L^^^.  of  Missouri  beld  (bat  tbe  above  constitutional 
provision,  as  to  municipal  subscriptions  or  tbe 
loaning  of  municipal  credit  to  corporations 
witbout  a  previous  vote  of  tbe  people,  was 
intended  (lo  use  tbe  lansniHge  of  Balle  County 
y.  Douglass)  **aa  a  limitatirin  on  future  legis- 
lation only,  and  did  not  operate  to  repeal  en- 
abling Acts  in  existence  wben  tbe  Ck)nstitution 
took  effect." 

We  pass  to  tbe  consideration  of  tbe  con- 
trolling question  in  tbe  case,  namely,  wbetber 
Bill's  rigbts  as  a  bolder  of  tbese  coupons  for 
biniself  and  otbers,  are  affected  by  the  6nal 
decree  in  tbe  suit  instituted  in  the  state  court 
by  Wagner  jid  others. 

J  k  tbc  first  trial  of  tbe  present  action,  the 
County  offered  to  read  in  evidence  tht.  record, 
of  tbe  Wagner  suit  in  support  of  its  plea, 
averring,  among  other  things,  that  Hill,  and 
each  previous  bolder  of  these  coupons,  bad 
full,  actual  notice  of  tbe  institution  and  ob- 
ject of  that  suit.  It  also  offered  to  read  in 
evidence  the  Indemnifying  bond  of  Septem- 
ber 21, 1871,  and,  also,  to  prove  bv  Mety.  tbe 
trustee  of  the  County,  that  be  bao  actual  no- 
tice of  tbe  pendency  of  t^e  Wagner  suit  at 
tbe  time  he  deliver^  the  bonds  to  Tbe  Mis- 
souri, Iowa  and  Nebraska  Railway  Com- 
pany. There  was  also  an  offer  to  prove  that 
tbe  railway  company  "and  each  subsequent 
bolder"  received  the  bonds  with  actual  notice 
of  tbe  pendency  of  that  suit.  Tbe  circuit 
court  excluded  all  of  this  evidence.  This 
court  beld  that  such  exclusion  was  improper, 
and  for  that  reason  tbe  judgment  was  re- 
versed and  tbe  cause  remanded  for  a  new 
trial.  Scotland  County  v.  EiU,  112  U.  S.  188 
[28:  602]. 

Chitf  Justice  Waite,  delivering  tbe  opinion 
of  the  court,  said:  "The  suit  was  about  tbe 
bonds,  and  the  liability  of  the  County  thereon. 
Tbe  decree  was  in  accordance  with  tbe  prayer 
of  tbe  bill,  and  certainly  concluded  both 
Metv  and  the  railroad  company.  After  tbe 
rendition  of  this  decree,  tbe  company  could 
not  sue  and  recover  on  tbe  bonds,  because,  as 
[114]  between  the  company  and  the  County,  it  had 
been  directly  adjudicated  that  tbe  bonds  were 
void  and  of  no  binding  effect  on  the  County. 
But  it  is  equally  well  settled  that  tbe  decree 
binds  not  only  Mety  and  tbe  company,  but  all 
who  bought  the  bonds  after  tbe  suit  was  be- 
gun, and  who  were  chargeable  with  notice  of 
its  pendency,  or  of  the  decree  which  was  ren- 
dered. The  case  of  Warren  County  v.  Marey, 
97  U.  8.  06  [24:  077].  decides  that  purcbnsers 
of   negoUable  securities  are  not  cbargeable 
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with  constructive  notice  of  tbe  pendency  of  a 
suit  affecting  tbe  title  or  validity  of  the  se- 
curities; but  it  has  never  been  doubted  that 
tbose  who  buy  sucb  securiliet  from  litigating 
parties,  with  actual  notice  of  tbe  suit,  do  to 
at  their  peril,  and  must  abide  the  result  the 
same  as  tbe  parties  from  whom  they  got  their 
title.  Here  tbe  offer  was  to  prove  actual  no- 
tice, not  only  to  tbe  plaintiff  wben  he  bought, 
but  to  every  other  buyer  and  bolder  of  tb« 
bonds  from  tbe  time  they  left  the  hands  of 
Mety,  pending  tbe  suit,  untO  they  came  to 
bim.  Certainly,  if  these  facts  bad  been  es- 
tablished, tbe  defense  of  tbe  County,  under 
its  fourth  pica,  would  have  been  sustained ; 
and  tbis  wbetber  an  injunction  bad  t>cen 
granted  at  the  time  the  bonds  were  delivered 
by  Mety  or  not.  The  defense  does  not  rest 
on  tbe  preliminary  injunction,  but  on  tbe  final 
decree  by  wbicb  the  rigbts  of  tbe  parties  were 
fixed  and  determined.'^ 

The  court  also  said:  "It  is  a  matter  of  no 
importance  whether  the  decision  in  the  Wag- 
ner suit  was  in  conflict  with  that  of  tbis  court 
in  Scotland  County  v.  Thomas,  supra,  or  not. 
Tbe  question  here  is  not  one  of  authority  but 
of   adjudication.     If    there  has  been  an  ad- 

iudication  which  binds  the  plaintiff,  that  ad- 
udication,  whether  it  was  right  or  wrong, 
concludes  him  until  it  bas  been  reversed  or 
otherwise  set  aside  in  some  direct  proceed  ins 
for  that  purpose.  It  cannot  he  disregarded 
any  more  in  the  courts  of  tbe  United  Siatea 
than  In  tbose  of  tbe  SUte.*' 

It  appears  from  tbe  bill  of  exceptions  taken 
at  the  last  trial,  resulting  in  tbejndgment  now 
before  us  for  review,  that  the  County  sought 
by  evidence  introduced  in  its  behalf  to  sup- 
port the  charge  of  actual  notice  of  tbe  Wag- 
ner suit  as  well  upon  tbe  part  of  BU11  as  of 
each  previous  bolder  of  tbe  bonds,  the  coupons 
of  which  are  here  in  suit.  There  was  proof 
by  the  plaintiff  tending  to  show  that  the  bondi 
delivered  by  Mety  to  tbe  railroad  company 
were  passed  by  that  corporation  to  the  oom< 
pany  that  built  the  road,  in  payment  for  con- 
struction, and  that  they  were  sold,  for  value* 
by  the  latter  to  various  parties  in  different 
parts  of  tbe  country,  who  had  no  notice 
whatever  of  tbe  institution  or  object  of  the 
Wagner  suit.  There  was  also  evidence  tend- 
ing to  show  that  the  parties  owning  tbe  ooq- 
pons  immediately  before  they  were  delivered 
to  Hill  for  himself,  and  for  others  whom  he 
represented,  were  all  purchasers  for  value, 
witbout  notice  of  the  injunction  rait,  or  of 
any  infirmity  in  tbe  bonds. 

The  County  asked  an  inetractioD  to  the 
effect  that  "if  at  tbe  time  or  timee  of  making 
purchases  of  either  of  tbe  coupons  in  this 
suit  declare  upon,  William  Hill,  the  plain- 
tiff, bad  actual  knowledge  of  tbe  pendency  of 
or  judgment  in  the  case  of  Lev%  J,  Wagner 
et  ai.  v.  Charles  Mety  et  al,  [affd.  69  Mo.  150], 
and  if  tbe  jury  so  find  they  are  Instructed  thai 
as  to  any  such  coupon  purchased  by  plaintiff, 
whether  for  himself  or  as  agent  for  other 
persons,  no  recovery  of  judgment  can  be 
herein  bad.  **  Tbe  court  refused  to  so  instruct 
the  jury,  but  instructed  them,  in  substance, 
that  the  ownership  of  tbe  coupons  by  any 
prior  holder  under  such  drcuoistances  ae 
would  protect  that  holder  against  any  defense 
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bj  tiie  Oonntj,  entitled  Hfll  to  recover,  even 
kf  he,  when  afterwards  porohasing  for  him- 
•elf  or  others,  had  knowledge  of  the  pendency 
ef  the  Wagner  suit    That  this  was  the  mean- 
ing of  the  court  is  quite  clear  from  the  fol- 
lowhig  extracts  from  its  charge  to  the  jury: 
"Thia  paper  is  Talid  in  the  hands  of  a  party 
who  received  it  for   value  without  actual 
Dotioe  of  the  pendency  of  the  suit  of  Wafn^er 
and  others;  hut  if  he  and  each  intermediate 
party  from  the  ftrst  dellveiy  of  these  bonds 
and  coupona  also  had  notice  of  such  suit  or 
other  infirmity,  then  no  recovery  can  be  had. 
...  If  the  obligations  sued  on  were  duly 
executed,  as  above  mentioned,  and  delivered 
by  aaid  Mety,  and  were  thereafter  purchased 
for  value  by  the  plaintiff  from  persons  who 
had  aequtred  the  same  for  value  without  notice 
of  said  suit  or  of  any  fraud  in  the  execution 
and  delivery  of  the  same,  as  above  stated, 
then  as  to  sudi  obligations  the  plaintiff   ii 
entitled  to  recover.     On  the  other  hand,  if 
the  plaintiff  and  each  of  the  persons  through 
whom  he  derived  title  had  actual  notice  of  si3d 
Wagner  snit,  or  of  the  delivery  of  said  obliga- 
tioos  by  H e^  to  escape  said  suit,  known  to  oe 
about  to  be  ustitutea,  then  as  to  such  of  said 
obiigstlons  thece  can  be  no  recovery.    .  .  . 
One  link  broken  in  the  chain  breaks  the 
chahL" 

As  there  was  no  evidence  tending  to  show 
that  Hill  was  a  party  to  the  schone  devised 
by  the  county  oflOoers  and  the  rsilway  com- 
pel^ for  the  delivery  of  the  bonds  to  the  lat- 
ter before  the  injuoctioB  suit  should  be  ripe 
for  a  decree,  we  are  of  opinion  that  the  court 
did  not  err  in  ita  instmcttons  to  the  Jury. 

Tbe  bonds  were  delivered  to  the  railway 
company  at  the  office  of  the  bank  in  Warsaw, 
nihiois,  of  whkh  Hill  was  president.  And 
It  is,  perhaps,  true  that  Hill  had  then  heard 
of  the  Wagner  suit,  ahd  knew  or  suspected 
that  Mety's  purpose  in  bringing  the  bonds  to 
Wsnaw  was  to  deliver  them  to  the  company 
before  the  injunction  could  be  served  upon 
him.  But  he  had  no  conne<^on  with  the 
conspirators,  nor  did  he  or  any  of  the  parties 
represented  by  him  have,  at  that  time,  any 
interest  in  tbe  coupons.  It  is  said  that  the 
construction  company  received  the  bonds  with 
•ctnal  notice,  upon  the  part  of  one  of  its 
ehief  officers,  of  the  injunction  suit.  But 
tbere  can  be  no  claim  that  any  of  the  holders 
of  tbe  coupons  intermediate  between  the  con- 
stmction  company  and  Hill  had  any  such  no- 
tice. Be  that  as  it  may,  the  question  as  to 
nch  notice  was  properly  submitted  to  the 

The  principles  of  law  by  which  this  ques- 
ttoD  most  be  determined  are  well  settled.  In 
i^Mipiat  Oim^f  V.  A^Om,  04  U.  8. 104  [24: 46], 
which  involved  the  rights  of  parties  claiming 
to  be  bona  fide  holders  of  certain  municipal 
hoods,  issued  to  a'  railroad  corporation,  and 
bf  it  psssed  to  the  contractor  who  built  its 
trsck,  the  court,  after  observing  that  the 
plsiDUfls  could  can  to  their  aid  ttie  fact  that 
tbdr  predecessors  in  ownership  were  bona 
Ms  purchasers,  said:  "And  still  more,  the 
eoBtraetor  for  building  the  railroad  received 
the  bonds  from  the  oounty  in  payment  for  his 
work,  either  in  whole  or  in  part,  after  his 
work  had  been  completed.    There  is  no  pre- 
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tense  that  he  had  notice  of  anything  that 
should  have  made  him  doubt  their  validity. 
Why  was  he  not  a  bona  fide  purchaser  for 
value?  The  law  is  undoubted  that  every  per« 
son  succeeding  him  in  tbe  ownership  of  the 
bonds  is  entitted  to  stand  upon  his  rights." 
In  Oramwdl  v.  Sae  County,  96  U.  8.  61,  69 
[24:  681,  686],  it  was  said  that,  with  some  ex- 
ceptions that  have  no  relevancy  here,  "the 
rule  has  been  too  long  settled  to  he  questioned 
now,  tltat  whenever  ncy^tiable  paper  haa 
passed  into  the  hands  of  a  party  unaffected 
by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder 
can  transfer  it  to  others  with  the  like  immu- 
nity. His  own  title  and  right  would  be  im* 
paued,  if  anv  restrictions  were  placed  upon 
his  power  or  disposition."  8o  in  Boberts  v. 
Lane,  64  Me.  108,  111,  it  was  said  that  "if 
any  intermediate  holder  between  the  plaintilf 
and  defendant  took  the  note  under  such  cir- 
cumstances as  would  entitle  him  to  recover 
against  the  defendant,  the  plaintiff  will  have 
the  same  right,  even  though  he  may  have 
purchased  when  the  note  was  overdue,  or 
with  a  knowledge  of  its  infirmity,  as  between 
the  original  parties."  8ee  also  Montehirf. 
BanutM,  107  U.  8.  147, 159  [27:  481.  4861; 
Fi>rter  v.  Pittiburg.  Beuemer  Steel  Co.  122  tJ. 
8.  267,  288  [80:  1210,  1211];  JfonifW  v. 
Chopeir  85  Iowa,  257,  260;  East  v.  Bender,  25 
Mich.  )n6;  Byles,  Bills.  119,  124.       ^ 

It  is  objected  that  there  was  error  m  allow* 
ing  interest  at  the  rate  of  seven  per  cent  upon 
the  coupons  after  their  maturity.  8uch 
allowance  waa  proper  for  the  reason  that  the 
coupons  (which,  as  weU  as  the  bonds,  were  si- 
lent as  to  the  rate  of  interestaf  ter  maturity)  were 
made  payable  in  New  York,  where  the  rate  as 
then  established  by  l>^w  was  seven  per  cent 
1  Rev.  8tat.  N.  T.  771.  Part.  2,  chap.  4,  title 
851;  Act  of  June  20, 1879,  Laws  of  1879,  chap. 
588,  p.  598.  In  Bank  of  LouiemUe  v.  Toung^ 
87  Mo.  898.  407.  the  rule  was  recognixed  that 
"interest  is  to  be  paid  on  contracts  according 
to  the  place  where  they  are  to  be  performed; 
where  interest  is  expressly  or  impliedly  to  be 
paid."  Andr&we  v.  Pond,  88  U.  B.  18  Pet.  65, 
78.  77,  78  [10:  61];  8tory,  Conflict  of  Laws, 
g  291.  In  respect  to  interest  on  the  amount 
for  which  Judgment  was  rendered,  we  are  of 
opinion  that  the  law  of  Missouri  governs,  and 
the  Judgment  must  bear  only  six  per  cent 
interest.  1  Rev.  8tat.  Mo.  1879.  §§  2728, 2725. 
p.  458. 

The  Judgment  of  the  court  below  is  affirmed, 
to  bear  interest  from  the  date  of  its  rendition 
at  the  rate  of  six  per  cent  per  annum. 

The  objection  that  some  of  the  coupons  in- 
cluded in  the  present  Judgment  were,  in  fact, 
included  in  former  Judgments  against  the 
Oounty,  is  without  foundation. 

T%e  Judgment  iettfirmed. 
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L  The  fourth  oUdm  of  reissued  letten-patent,  No. 
8,888,  dated  Aumist  27, 1878,  for  ftolmproTemeot 
to  track  clearen,  does  not  oover  may  patentable 
noyeity. 

&  The  employment  of  a  diagonal  brace  to  a  track 
scraper  to  prevent  lateral  displacement  does  not 
InrolTe  patentable  noveltj:  its  use  In  that  way 
would  naturally  suggest  itself  to  any  mechanic 
and  is  within  the  range  of  common  knowledge 
and  experience. 

H  As  the  diagonal  brace  to  enable  the  scraper  to 
be  kept  in  its  place  on  tlie  track.  Is  tlie  only  ele- 
ment of  the  combination  which  Is  claimed  to  be 
new,  and  that  inyolyes  no  patentable  noyelty, 
the  decree  of  dlsmlsBsl  must  be  affirmed. 

[No.  86.] 
Jrgu4d  (kt.  tS,  t4,  1889.    Decided  No9.  II, 

1889. 

APPEAL  from  a  decree  of  the  Circait  Court 
of  the  United  Statee  for  the  District  of 
Connecticut,  dismissiDg  a  suit  in  equity  for 
an  infringement  of  letters-patent.    Jfflrmed, 
The  facts  are  stated  in  the  opinion. 
Opinion  below,  28  Fed.  Rep.  189. 
Mr.  Charlea  J*  Hunt  for  appellant. 
Mr.  Wm.  Edi^ar  Slmonda  for  appellee. 

Mr.   OhitfJuiHee    FiUler  deliyered   the 
rAA^      opinion  of  the  court: 

l^v]  Augustus  Day  filed  bis  bill  in  equity  against 

The  Fair  Baven  and  Westville  Railway  Com- 
pany in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Connecticut,  alleging  an 
infringement  of  the  fourth  claim  of  reissued 
letters-patent  No.  8,888,  dated  August  27, 
1878,  for  an  improyement  in  track  clearers. 

The  defense  was  that  the  claim  lacked  pat- 
entable noyelty,  unless  construed  to  contain 
parts  not  mentioned  in  it,  and  if  so  construed, 
then  that  there  had  been  no  infringement. 
The  Circuit  Court.  Shipman.  /..decided  {Dap 
▼.  Fhir  Haveti  d  W.  B.  Oo.  2S  Fed.  Rep.  189) 
that  the  claim  did  not  coyer  patentable  noy- 
elty, and  dismisDcd  the  bill  accordingly,  and 
from  tbis  decree  the  cause  was  brought  to  this 
court  by  appeal. 

8o  much  of  the  specification  as  la  necessary 
to  be  quoted  here  states  that: — 

"The  nature  of  this  invention  relates  to  ao 
improyement  in  the  construction  of  railway- 
track-cleaniug  deyices  and  the  means  of  op- 
erating them,  being  more  especially  designed 
to  be  attached  to  horse-cars  for  the  purpose 
of  removing  snow,  ice,  mud  and  other  ob- 
structions from  the  rails  and  immediately  at 
the  sides  thereof;  and  it  consists  in  the  eom- 
hination  of  a  pair  qf  indenendenUy-acting 
eerapere,  piwUMy  secured  to  the  floor  tf  a  ear, 
and  resting  upon  the  track,  fchsn  in  operation, 
uhoUy  by  their  own  weight,  vfith  means  for 
raiding  and  lowering  such  scrapers  simultane- 
eusly;  in  the  combination,  with  an  independ- 
ently-acting scraper  resting,  when  in  operation, 
whMy  by  its  own  weight  upon  the  tnck.  of  a 
drawbar  in  the  direct  line  qf  drc^  and  a  sup- 
plementary and  diagonal  drawbar,  which  at 
the  some  time  acts  as  a  brace,  the  forward  ends 
of  both  of  said  drawbars  being  secured  on  the 
same  arial  Une;  in  the  peculiar  construction 
and  anangement  of  a  cast-shank  with  rela- 
tion to  the  scraper^  which  is  secured  there- 


to, and  the  draft-irons,  which  connect  it  to 
the  under  side  of  the  car;  in  the  pendent 
guards,  which  lift  the  scraper  faom  the  track 
on  meeting  with  an  obstruction  on  the  outside 
of  the  rail,  and  deflect  outwardly  from  the 
track,  and  in  a  peculiar  crank  for  operating  [l^^C] 
the  shaft  which  raises  and  lowers  the  pair  of 
scrapers  at  each  end  of  the  ear,  as  more  fully 
hereinafter  set  forth. 

"In  the  drawing,  A  represents  my  scraper, 
being  a  plate  of  sheet  metal  of  the  form 
shown,  slightly  curyed  in  cross -section.  The 
front  end  of  this  scraper  is  rounded  oil  at  its 
lower  edge,  as  shown  in  the  drawings,  to  al- 
low it  to  pass,  without  jar  or  danger  of  break- 
ing, oyer  the  ends  of  rails  that  may  be  pro- 
jected aboye  the  plane  of  the  adjacent  rails. 
The  lower  edge  of  the  rear  part  of  the  wing 
of  the  scraper  is  cut  away,  as  shown,  to  allow 
it  to  pass  over  payement  or  earth  at  the  side 
of  the  track  which  prelects  above  the  raB, 
thereby  preventing  such  projecting  matter 
from  lifting  the  scraper  proper  from  the  face 
of  the  rail.  B  is  the  shank,  to  which  it  is  se- 
cured by  the  bolts  a  a.  This  shank  is  a  cast- 
ing in  the  form  shown  in  Fig.  2.  It  is  formed 
with  a  pair  of  longitudinal  ribs,  b,  on  top,  to 
receive  the  end  of  the  draw-bar  O,  whose  other 
end  is  piyoted  to  a  hanger,  D,  pendent  from 
the  car;  or  it  may  be  i^yoted  directly  to  the 
sill  of  the  car. 

"The  shank  is'also  fitted  or  cast  with  diag- 
onal  studs  e  on  top  of  said  ribs  b  to  receive 
the  outer  end  of  a  diagonal  brace,  £,  whose 
other  end  Is  pivoted  to  a  hanger,  IV,  parallel 
with  the  banger  D.  but  near  the  longitudinal 
center  of  the  car,  both  draw-bar  and  diagonal 
brace  being  thus  pivoted  on  the  same  axial 
line,  so  that  when  it  is  desired  to  raiee  and 
lower  the  scrapers,  the  same  wiU  be  done 
witfunJ  disturbing  the  vertical  position  there- 

twith  relation  to  the  track,  as  would  be 
ve  were  there  but  one  pivotal  point.  While 
the  scraper  and  the  parts  to  which  it  is  at- 
tached are  free  to  moye  in  a  vertical  plane, 
this  brace  £  effectually  resists  any  lateral 
pressure  to  which  the  scraper  may  be  sub- 
jected in  moying  obstructions  from  the  rail, 
its  own  weight  being  sufficient  to  keep  it 
down  on  the  rail.  The  draw-bar  and  brace 
are  securely  bolted  to  the  shank,  and  by  tbe 
described  arrangement  of  the  ribs  and  studs 
perfect  accuracy  In  the  'set'  of  the  scraper  is 
secured—an  essential  feature  of  my  inyen- 
Uon." 

The  claims  were  nine  in  number,  of  which 
the  first  four  are  as  follows: 

"1.  In  a  raO way-car,  a  pair  of  independ- 
ently-acting scrapers,  piyotally  secured  to  the 
floor  of  tbe  same,  and  resting  upon  the  track,  i  l^Ol  ] 
when  in  operation,  wholly  by  their  own 
weight,  in  combination  with  means  for  rais- 
ing and  lowering  such  scrapers  simultane- 
ously, substantially  as  and  for  the  purpose 
set  forth. 

"2.  In  a  track-cleaning  derice.  the  combt- 
oatioQ,  with  an  independently-acting  scraper, 
resting,  when  in  operation,  wholly  by  Its  own 
weittbt  upon  the  track,  of  a  draw-bar  in  the 
direct  line  of  draft,  and  a  supplementary  and 
diagonal  draw-bar,  which  at  the  same  time 
ads  as  a  brace,  the  forward  ends  of  both  of 
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Hid  dimw-b«n  bdDff  secured  on  ihe  tame 
aitol  line,  sabsUntlaliy  as  and  for  the  pur- 
poae  set  f ortlL 

"8.  Tbe  constmction  and  arrangement  of 
tbe  shank  B,  as  desaibed,  wltb  relation  to 
scraper  A,  draw-bar  C,  and  diagonal  brace  B, 
as  and  for  the  porposes  set  forth. 

"4.  Tbe  combination,  with  the  draw-bar  C 
and  scraper  A,  of  the  diagonal  brace  B,  as 
and  for  Uie  pnrpose  set  forth." 

But  it  was  stipulated  that  the  complainant 
did  not  seek  to  recover  except  under  the  fourth 
daim. 
The  original  patent.  No.  125.547,  was  granted 
April  9,  1872,  and  tbe  original  specmcation 
did  not  contain  the  words  italicized  above, 
nor  the  first  and  second  claims. 

Upon  the  bearing,  the  complainant  adduced 
the  evidence  of  certain  expert  witnesses,  who 
testified,  on  cross-examination,  in  substance, 
that  tbe  draw-bar  C  performed  the  oflSce  of 
drawing  tbe  scraper  along  the  track,  and  was 
assisted  in  so  doing  by  ue  diagonal  brace  £, 
vbicb  brace  also  performed  tbe  oflSce  of  pre- 
veodng  tbe  scraper  from  being  removed  from 
the  track  by  the  side  thrust;  that  while  the 
diagonal  brace  assisted  in  the  direct  draft, 
.vet  its  most  important  function  was  to  pre- 
vent the  lateral  movement  of   the   scraper 
from  the  track;  that,  in  considering  the  office 
performed  by  the  draw,  bar  C  and  brace  E, 
that  oflSce  was  tbe  same  if  they  were  attached 
to  sny  scraper  in  any  way,  provided  an  attach- 
ment wss  made;  uat  so  far  as  the  fourth 
daim  of  the  reissue  waa  concerned,  it  was 
not  material  how  the  draw-bar  and  brace 
were  pivoted,  except  that  the  pivoting  should 
be  on  *'the  same  axial  line,"  so  '*that  when 
the  scraper  is  lifted  from  the  track  it  shall 
]    Dot  be  moved  laterally  in  either  direction." 
As  already  stated,  the  fourth  claim  is:  '*The 
oombioation.  with  the  draw-bar  C  and  scraper 
A.  of  the  diagonal  brace  £,  as  and  for  the 
purpose  set  forth." 

Inssmndi  as  the  scraper  and  draw-bar  were 
both  confessedly  old,  and  the  primary  func- 
tion of  tbe  diagonal  brace  is  manifestly  to 
preveDt  lateral  displacement,  the  question, 
siSQming  that  it  is  the  diagonal  brace  only 
which  fit  claimed  to  be  new.  is  whether  the 
sppUcation  of  a  diagonal  brace  to  a  track- 
•enper  to  prevent  lateral  displacement  in- 
volfes  patentable  novelty.  And  this  question 
mmt  be  answered  in  the  negative,  for  we  con- 
car  w^  the  circuit  court  that  the  employ- 
meot  of  a  brace  to  eflfect  that  purpose  would 
oiturslly  suggest  itself  to  any  mechanic,  and 
tbst  ii8  use  in  that  way  is  within  the  range  of 
commoo  knowledge  and  experience.  Consid- 
md  sside  from  the  method  of  the  co&ibina- 
tkm  of  tbe  parts  and  the  manner  of  pivot- 
iiij(.  the  contrivance  is  a  well-known  one  of 
obfioQs  suggestion,  and  used  here  to  perform 
so  office  exactly  analogous  to  that  in  which  it 
bsi  been  frequenti  v  formerly  used. 

But  it  is  contended  on  behalf  of  appellant 
tikst,  ss  the  combination  would  be  inoperative 
"for  tbe  purpose  set  forth,"  namely,  clearing 
the  trsck  of  a  raflway  of  obstructions  such  as 
•sow,  ice,  mud,  etc.,  unless  the  bottom  of 
the  csr  were  treated  as  part  of  such  combina- 
te,  tbe  peculiar  method  of  pivoting  tbe 


draw-bar  and  the  diagonal  brace  must  also  be 
included. 

The  mechanism  by  which  the  draw-bar  and 
the  diagonal  brace  are  pivoted  to  tbe  car  and 
fastened  to  tbe  scraper  is  not  referred  to  in 
this  claim,  although  it  is  in  other  claims  of  the 
series.  As  tbe  claim  must  be  held  to  define 
what  the  Patent  Office  has  determined  to  be 
the  patentee's  invention,  it  ought  not  to  bo 
enlarged  beyond  the  fair  interpretation  of  Its 
terms.  It  u  true  that  elements  of  a  combi- 
nation not  mentioned  in  a  claim  may  some- 
times be  held  included,  in  the  light  of  other 
parts  of  the  specific^on,  which  may  be  ap- 
plicable, but  here  the  claim  is  so  broad  that 
we  are  not  lustified  in  importing  into  it  an 
element  which  would  operate  to  so  enlarge  its 
scope  as  to  cover  an  invention  in  no  manner 
indicated  upon  its  face. 

As  therefore  the  diagonal  brace  to  enable 
tbe  scraper  to  be  kept  in  its  place  on  the 
track  is  the  only  element  of  the  combination 
which  is  claimed  to  be  new.  and  that  involves 
no  patentable  novelty,  the  dewee  must  be  of* 
firmed,  and  it  it  eo  ordered. 


THE  PENNSYLVANIA  RAILROAD  COM- 
PANY, Pfjr  tn  Err.. 

P.  H.  MILLER,  Admr.  of  Gbobob  R.  Dxth- 

OAK,  Deceased. 

(Bee  8.  OL  Beporter^  ad.  95-^4.) 

Penneiflvaiua  OimiMuiiaf^^'CaneeotisnikU  dan^ 
oqeefdT  eonstrucHng  raihwMd^Bfnneifhaniei 
Baitroad  Company^~4iability  i^-^diarierand 
itahUee  relating  thereto^-exempuon. 

1.  Section  8  of  art  XVI  of  tbe  Oonstitiitlon  of 
Pennsylvania  of  1878,  whioh  provides  that  oorpo- 
ratlODS  taking  private  property  for  publio  use 
shall  make  oompensation  for  property  taken,  in- 
jured or  destroyed,  includes  then  existing  corpo- 
rations. 

8.  Tbe  framers  of  the  said  Ctonstltatlon  did  not  in* 
tend  to  repeal  any  of  tbe  provisions  of  tbe  char- 
ter of  Tbe  Pennsylvania  Railroad  Company;  bat 
they  bad  the  power  tosubjeot  said  Bailroad  Oonw 
pany  to  tbe  provision,  above  mentioned,  that  it 
should  make  Just  oompensation,  not  only  for 
property  taken  by  It,  but  also  for  snob  as  it  should 
injure  or  destroy. 

8L  There  wss  not,  prior  to  tbe  said  Constitution  of 
1878,  sny  suoh  oontraot  between  the  State  of 
Pennsylvania  and  said  Bailroad  Company,  in  its 
charter  or  by  statute,  as  prevented  its  subjection 
by  that  Constitution  to  liability  for  consequential 
damages  arising  from  the  oonstruotlon  of  tbe 
elevated  road  mentioned  in  tbe  opinion,  even  if 
prior  to  said  Constitution  tt  wss  not  liable  for 
suoh  oonsequentlal  damages. 

4.  Said  Bailroad  Company  took  its  original  ohar- 
ter  subject  to  the  general  law  of  the  State,  and 
to  suoh  ohanges  as  might  be  made  in  suoh  gener- 
al law,  and  subject  to  future  oonstitutional  pro- 
vision or  future  general  legislation,  as  there  was 
no  prior  oontraot  exempting  it  f^m  liability 
thereto. 

&.  No  suoh  exemption  ftom  future  general  legis- 
lation, either  by  a  oonstitutional  provision  or  by 
an  Act  of  the  Legislature,  exists  unless  it  is  ex- 
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preMly  glvon,  or  unlen  ft  follows  by  an  impUo»- 
tlOD  equally  clear  wltli  exprew  worda. 
Il  The  statutory  provlsloiis  existing  prior  to  the 
said  Constitution  of  1878,fn  fftvor  of  said  Company, 
oannot  be  properly  interpreted  so  as  to  hold  that 
the  State  parted  with  its  prerogattve  of  imposing 
the  liability  above  mentioned  in  regard  to  future 
transactions. 

[No.  86J 
Argued  Oet,t4,  tS,  1889.  Decided  N09M,  1889. 

ril  ERROR  to  the  Court  of  Common  Pleas, 
No.  2,  for  the  County  of  Philadelphia,  State 
of  Pennsrlyania.to  review  a  Judgment  in  fa- 
yor  of  Cfeorge  R.  Duncan,  the  plaintiifs  in- 
testate, against  the  Pennsylvania  Railroad  Com- 
pany, for  consequential  damages  to  property, 
caused  by  the  construction  of  the  railroad  and 
Hs  use  and  operation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Reported  below,  111  Pa.  852. 

Meetre.  Wajme  MaeVeai^h  and  A.  H. 
Wintereteen,  for  plaintiff  in  error: 

A  proviBion  in  a  state  constitution  may  be  a 
law  impairing  the  obligation  of  a  contract 

FUk  ▼.  Jeferetm  Police  Jury,  116  U.  8. 181, 
185  (29:  687,  588) ;  Padlk  R  Co.  ▼.  Maguire, 

87  U.  8.  20  Wall.  86  (22:  282);  l>a9ie  ▼.  Orap, 

88  U.  8. 16  WaU.  208,  282  (21:  447,  457):  Mice. 
dM.R  Go.Y.  MeClure,  77  U.  8. 10  WaU.  511. 
515  (19:  997,  998). 

This  court  is  not  concluded  by  the  Tfew  of 
the  questions  involved  taken  by  the  8upreme 
Court  of  the  State 

MTereon  Branch  BarUk  ▼.  SkeUey,  66  U.  b.  1 
Black,  486  (17: 178);  Bridge  Proprietare  v.  Ro- 
hokenL,dbLCo.  68  U.  8.  1  Wall.  116  (17:  57;). 
and  other  cases  cited  in  New  OrUane  Water- 
wcrki  Co.  v.  Louieiana  dugar  Btf.  Oo.  125  *J. 
8.  86,  87  (81:  614). 

A  contract  existed  exempting  this  franchise 
from  the  new  burden  of  liability  for  conse- 
quential damages. 

Cooley,  Const.  Lim.  279;  Ftantere  Bank  t. 
Sharp,  47  U.  8.  6  How.  801  (12:  447). 

It  b  none  the  leas  a  violation  of  the  constitu- 
tional inhibition  if  the  value  of  the  riffht  is 
lessened,  although  the  right  may  not  d&ectly 
be  taken  away. 

Van  Boffinan  v.  Ouincy,  71  U.  8.  4  WaU. 
585.  558  (18: 408,  409);  MeOracken  v.  Bayward, 
48  U.  8.  2  How.  608,  612  (11:  897);  Branecm  v. 
Einiie,  42  U.  8.  1  How.  811, 819  (11: 148);  Oh. 
Bridge  Co.  v.  BingftanUon  Bridge  Co.  70  U. 
8.  3  Wall.  51  (18: 187);  Jefereon Branch  Bank 
V.  Skeliey,  66  U.  8. 1  Black,  486  (17:178);  Prov- 
idence Bank  v.  BiUinge,  29  U.  8.  4  Pet.  514  (7: 
989):  Charke  River  Bridge  ▼.  Warren  Bridge, 
86  U.  8.  11  Pet  420  (9:  778);  Viekeburg,  8,  db 
P.  B.  Co.  ▼.  2>«mn»t,  116  U.  8.  665  (29:  770); 
FUieher  ▼.  Peck.  10  U.  8.  6  Cranch,  87  (8: 162); 
PauiUi  V.  (nark,  18  U.  8.  9  Cranch,  292  (8: 
785);  Pick  v.  Jeffereon  Police  Jury,  116  U.  8. 
182 (29:587):  Oreeny. BiddU,  21  U.  8. 8  Wheat 
1,  84  (5:  547). 

The  charter  of  thia  RaUroad  Company,  not 
speciflcaUy  imposing  a  liabiUty  for  consequen- 
tial damages,  is  a  contract  exemptinff  it  from 
the  subsequent  imposition  of  sucn  liabiUty. 

Shrunk  v.  SchuMiU  Na>:  Co.  14  8erg.  &  R 
71;  Monongaheta  ifav.  Co.yr.  Ooone,  6  Watts  A 
8.  101;  Benry  ▼.  PittAwrgh  d  A.  Bridge  Co. 
8  Watts  A  8.  85;  Miffiin  v.  Harrieburg/P.  M. 
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dbL.B.  O^.  16  Pa.  VSiiNew  York  d  B.  RCo, 
T.  TouM,  88  Pa.  175;  Watson  v.  Pitteb.d  C.  B. 
Co.  87  Pa.  469;  BudcvoalterY.Black Bock  Bridge 
Co.  88  Pa.  281;  Bald  Eagle  Boom  Co.  v.  Sand- 
ereon,  81*  Pa.  402;  Haye  ▼.  Com.  82  Pa  518; 
Ml  V.  Bhoade.  84  Pa.  819,  824;  Lewie  v.  J^- 
friee,  66  Pa.  840;  Lonf^e  Appeal,  87  Pa.  114; 
Pennsylvania  R.Oo.  ▼.  Langdon,  ^  Pa.  21;  L^h 
coming  Oae  dW.  Co.r.  Mayer,  99  Pa.  615,  619. 

Where  the  deci^ons  of  a  state  court  establish 
a  rule  of  property,  they  wiU  be  followed  by  the 
8upreme  Court  of  tho  United  8tates. 

Burgees  ▼.  SeUgmmn,  107  U.  8.  20,  88  (27: 
859, 865):  LouisvOled  N.  R.  Co.  ▼.  Palmee,  10» 
U.  8.  241,  256  (27:  922,  S^;  Connecticut  MuU 
L.  Ins.  Co.  ▼.  Oushman,  106  U.  8.  51  (27:  648)t 

The  contract  of  exemption  exists  and  is  en- 
forceable, notwithstanding  the  Act  of  1865  and 
the  Amendment  of  1857. 

Com.  ▼.  Pennsylvania  Canal  Cb.  66  Pa.  41,. 
52, 58;  Humphrey  v.  Pegues,  88  U.  8.  16  WalL 
244  (21:  826);  Central  R.  dBkg.  Co.y.  Georgia^ 
92  U.  a  665  ^:  757):  Sinking  Fund  Cases,  9» 
U.  8.  700,  758,  759  (25:  496,  515);  HamUton's 
Communication  to  8enate.  Jan.  20,  1795,  ^ 
Hamilton's  Works,  518,  519. 

When  a  8tate  becomes  a  part^  to  a  contract^ 
aa  in  the  case  before  us,  the  same  rules  of  law 
are  appUed  to  her  as  to  private  persons  under 
like  circumstances. 

Davisyf.Oray, 88  U.  8. 16  WaU.  208,  282(21; 
447,  457);  BcUl  ▼.  Wisconsin,  108  U.  8.  5, 11 
(26:  802, 805). 

The  contract  rights  of  the  Railroad  Company 
were  not  lost  by  Uie  acceptance  of  subsequoia 
ledslation.  • 

Monongahela  Nav.  Co.  y.  Coon,  6  Pa.  879. 

The  rights  of  the  Railroad  Company  are  not 
affected  py  the  new  Constitution,  because  the 
adoption  of  the  new  Constitution  was  not  a  vaUd 
exerdse  of  the  Legislature's  right  to  alter,  re- 
voke or  annul  charters. 

Douglass  v.  Essex  County,  88  N.  J.  L.  214; 
Woodbury  ▼.  Berry,  18  Ohio  8t  456;  White  t. 
Syracuse dU.RCo.  14  Barb.  559, 562;  Ckwley^ 
Const  Lim.  87,  120;  Barto  ▼.  Himrod,  8  N.  Y. 
488,  489;  Lockers  Appeal,^  Pa.  491,  494;  Browm 
▼.  Flrisehner,  4  Or.  182;  Lammert  y.  Lidwell, 
62  Mo.  188;  Tomlinson  v.  Jessup,  82  U.  8.  1& 
Wall.  454  (21:  204);  Spnng  VaUsy Waterworks 
V.  SchoUler,  110  U.  8.  847  (28: 178). 

The  RaOroad  Company  nas  not  accepted  or 
made  itself  otherwise  subject  to  the  providona 
of  the  Constitution  of  1874. 

McAboy  n  Apneal,  107  Pa.  548;  Pittsburgh  y. 
Pennsylvania  i^.Cb.  48  Pa.  855. 

The  immunity  from  liabiUty  for  consequent 
tial  damages  was  not  lost  by  delay  in  the  exer- 
cise of  the  right  of  buUding  this  improvement 

P/iifadelphia,  W.dB.R.  Co.  y.  WiUiams,  54 
Pa.  108;  Elaek  y.  PhUa.  <fi  i2.  i2. 6b.  58  Pa.  249; 
People's  Pass.  R  Co.  y.  Baldwin,  14  Phila.  281, 
282:  R'rhardson  v.  ^lib'n,  87,ni.  188;  Louisville 
y.  H  AV,  84  Ey.  290;  Los  Angeles  y.  Los  Ango^ 
lee  CiiyWater  Co.  61  Cal.  65;  Com.yf.  New  Bodr 
ford  Bridge  Co.  2  Gray,  889. 

Messrs.  H*  Hampton  Todd*  Dayld  T* 
Watson  and  Oeorge  W.  BiddU,  ttft  defend- 
ant in  error: 

There  is  no  contract  in  the  charter  of  the 
plaintiff  in  error  that  it  shaU  be  exempt  from 
liability  to  make  lust  compensation  for  proper- 
ty injured  and  destroyed  by  the  construction 
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or  flDlArgement  of  thdr  worka,  highways  or 
ImpvoToiiiQits. 

^stitatioo  of  Pa.  art.  XVI,  g  8;  Declara- 
tlonof  Ri^ta,  hi  the  CoDStitatioD  of  1776»  art 
Yni;  ConstiUition  of  1790,  art  IX.  §  10;  Ck>n- 
ititiitioD  of  1888,  art  YU,  g  4;  Philadelphia  d 
T.  R  Ws  OuM,  6  Whart.  25;  Struihert  v.  Dun- 
to*,  W.SP.RCh.&t  Pa.  282;  (/Connor  v. 
JKttiburfA,  18  Pa.  189;  Monongahela  Ifav,  Oo.y. 
Cmiu,  6  Watts  A  8.  114:  PiiUburgh,  B.  d  B. 
B,  Ca,  T.  MeCloticey,  1  Cent  Rep.  619, 110  Pa. 
436;  Oonstitatioiial  Debates,  Vol  8,  597-600; 
PuMg  ▼.  AUegheny,  98  Pa.  522. 

The  charter  of  the  plaintiff  in  error  is  sub- 
ject to  the  general  laws  and  to  such  changes  as 
mar  be  made  therein. 

R$  Proadent  lHtt.far  8aving9,  9  Cush.  604, 
611;  iftfiotoJi  yf.  Mahoning  On/n^,  100  U.  8. 
548,  5V7  (25:710,  711);  Morawetz,  ±Mv.  Corp. 
and  ed.)g§  1062, 1065, 1067;  Hare,  Am.  Const 
Law,  609;  Cool^,  Const  Lim.  574  (4tb  ed.) 
716;  Ndwn  ▼.  VermaiU  db  0.  B.  Oo.  2I^YX.  718; 
BroMn  t.  OonnecHcut  db  P,  B.  B,  Co,  81  Yf. 
222;  Thorp$ ▼. BuUanddkR  B,  Co.  VtYU  140; 
FrinJ^iord  A  P.  P.  B.Oo.  v.  PfiHa.  58  Pa.  119; 
BaUiman  it 8.  R  Oo.Y.Nubit,  51  U.  8.  10 
How.  895.  400  (18:  469). 

Pdioe  power  extends  to  persons  and  prop- 
erty and  cannot  be  abridged  even  by  legisla- 
tkm. 
BoHonBmrOo.  t.  Mass.  97  U.  8.  82  (24:991). 
A  State  may  at  any  time  alter  the  laws  reg- 
ulating procedare  and  provide  new  remedies 
for  the  ascertainment  of  justice. 

Cairo dbF.ROo.  w.deekt,  95 U.  8. 170(24: 
4H):  PunmellM  Y.  QromBay  A  M.  Canal  Co.  30 
TJ.  8. 18  Wall  166  (20: 557);  Hare,  Am.  Const 
Law,  Ul\Wakin$on  ▼.  Ldand,  27  U.  8.  2  Pet 
697^:542);  Boiton,  C.  dbM. R  Co.  ▼.  State,  82 
N.  H.  215;  a.W,R  Co.  v.  Paulk,  24  Gki.  868; 
Ihtnean  y.Ph.RCo.  94 Pa.  485;  Lont^e  Ap- 
jwot  87  Pa.  117. 

Exemption  from  future  general  legislation 
can  ne?er  he  implied;  there  must  be  an  express 
contract 

Hare,  Am.  Const  Law,  661,668  et  eeg.,^ 
Tudurr.Fergu$on,9»\J.&.  22  Wall.  527  (22: 
806);  Prooidmee  Bank  ▼.  BOUnge,  29  U.  8.  4 
PM.  514  (7: 989);  Oilman  y. Sheboygan,  67  U.  8. 
2  Black,  510  (17: 805);  OhriH  Church  y.  Phila- 
ddpkia  County,  65  U.  8. 24  How.  800  (16:  602); 
N.W.  rertaizina  Co.  v.  Byde  Park.  97  U.  8. 
669  (84: 1086);  ifewton  v.  Mahoning  County,  100 
U.  a  548.  561  (25: 710,  712). 

Tbe  privilege  of  taking  private  proper^*  for 
public  use  is  such  an  element  of  sovereign^ 
Uttt  it  cannot  be  granted  so  as  to  preclude  fu- 
tme  l^^slative  control  of  ita  subsequent  exer- 


Cool^,  Const.  Lim.  524;  Hare,  Am.  Ck>nst 
Law.  m,  882, 621;  Pe^  v.  Brooklyn,  4  N.  Y. 
419.424; MoUY.Pa. RCo.dOFtL  9; BrevMt&r 
^.Emtgh,  10  N.  H.  188. 

By  reason  of  the  plaintiff  in  error  having  ac- 
cepted additional  privileges  and  amendments 
to  its  charter  since  the  Act  of  May  8, 1855.  and 
tbe  Amendments  of  the  Constitution  of  Penn- 
lylTaois  of  1857,  It  subjected  its  charter  to  the 
power  of  the  Legislature  to  alter  the  same. 

Pi^R.Oo.Y.  Zangdon,  92  Pa.  21;  Pi.  B.  Co. 
y.DMnean,  2  Cent  Rep.  551,  111  Pa.  861; 
M$nongahela  Nov.  Co.  ▼.  Coon,  6  Pa.  879;  Union 
But.  6.  Co.  r.PkOa.  101  U.  8.  528,  589,  540 

UIU.& 


(25:912,  914,  915);  TomHmon  t.  Jeeeup,  82  U. 
a  15  Wall  454  (21: 204). 

By  reason  of  the  plaintiff  in  error  havine  ac- 
cepted the  benefit  of  a  general  law  passed  smce 
tbe  adopUon  of  the  existing  Constitution  of 
Pennsylvania,  it  is  within  the  provisions  of  sec- 
tion 2,  article  XYI,  of  that  instrument  and 
therefore,  holds  its  charter  subject  to  the  pro- 
visions of  the  Constitution. 

Stewzrfi  Appeal,  56  Pa.  418;  Cohen  v.  Wil- 
kineon,  1  Macn.  &  Q.  481;  Logan  v.  Earl  of 
Courtown,  18  Beav.  22;  People  v.  Albany  A  V. 
B.  Co.  24  N.  Y.  267;  Com.  v.  Erie  d>  if.  E.  B. 
Co.  27  Pa.  889;  Blaek  ▼.  CanalCo.  24N.  J.  Eq. 
476;  Stecene  v.  Patereon  d  N.  R  Co.  UN.  J. 
L.  587;  Ifewton  v.  Mahoning  County,  100  U.  8. 
548,  561  (25:710,  712);  Pitteburgh  Junction  R 
Cde  Appsal,  4  Cent  Rep.  268.  122  Pa.  511; 
Dillon,  Mun.  Corp.  560;  Springfield  v.  Connect- 
icut River  R  Co.  4  Cush.  68;  Re  DoUon  d  A. 
&  O.  58  N.  Y.  574:  Cake  ▼.  Phila.  d  B.  R 
Co.  87  Pa.  807;  Evergreen  Cemetery  Aeeo.  v. 
New  Eaten,  48  Conn.  284;  Bridge  Co.  v.  N.  H, 
Bridge  a>.  7  N.  H.  85;  Central  R  Co.  v.  Penn- 
eylvania  jBL  a>.  81  N.  J.  Eq.  475,  14  Am.  L. 
Rev.  186. 

Mr.  Juetice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  on  the  case,  brought  in 
June,  1881,  by  Ceorge  R  Duncan  against  The 
Pennsylvania  Railroad  Company,  a  Pennsyl- 
vania corporation,  in  the  Court  of  Common 
Pleas,  No.  2,  for  the  CounU  of  Philadelphia, 
Pennsylvania.  The  plaintiff  sued  as  the  owner 
in  fee  of  a  piece  of  land,  with  the  buildings, 
wharves  and  improvements  thereon,  situated 
at  the  northwest  comer  of  Twenty-Third  Street 
and  Filbert  Street,  in  the  City  of  Philadelphia* 
and  extending  280  feet  and  11  inches  along  the 
west  side  of  Twenty-Third  Street,  and  426  feet 
from  that  comer  along  the  north  side  of  Filbert 
Street,  to  low-water  mark  on  the  Schuylkill 
River. 

The  declaration  alleged  that  the  defeodanl 
had  constracted  along  and  upon  Filbert  Street, 
and  in  front  of  the  premises  of  the  plaintiff,  an 
elevated  railroad,  placed  on  iron  and  stone  pil- 
lars set  at  the  euro-lines  in  Filbert  Street,  al 
intervals  longitudinally  of  50  feet,  more  or 
less,  and  at  an  elevation  of  at  least  20  feet 
above  the  established  grade  of  Filbert  Street, 
and  had  constructed  an  abutment  for  the  sus- 
taining of  a  bridge  superstructure  across  the 
Schujjrlkill  River,  on  tbe  eastern  side  of  said 
river  and  in  the  middle  of  Filbert  Street,  in 
front  of  the  premises  of  the  plaintiff,  and  had 
constmcted,  opposite  Filbert  Street,  in  tbe 
channel  of  the  river,  two  piers  to  further  sup- 
port the  bridge  superstructure,  the  bridge  and 
the  elevated  railroad  making  a  continuous  line 
of  railway,  operated  by  the  aefendant,  to  trans- 
port freight  and  passengers  in  cars  drawn  by 
steam  locomotives;  that  Twenty-Third  Street 
and  FUbeit  Street,  at  the  place  in  question, 
were  public  highways  of  the  City  of  Philadel- 
phia; that  the  constraction  by  the  defendant  of 
the  devated  railroad,  and  of  the  abutment  and 
pier  for  the  support  of  the  bridge  superstnic- 
ture.  and  tbe  operation  and  use  of  the  elevated 
railroad  to  transport  freight  and  passengers  in 
cars  drawn  by  steam  locomotives,  and  tbe 
ndse,  burning  dndera,  smoke,  dust  and  dirt, 
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incident  to  the  use  of  such  imilroad,  bad  in- 
jured the  plaintiff  in  the  enjoyment  of  his 
premises,  and  had  rendered  the  same  incom- 
modious, and  of  little  or  no  value  to  him,  and 
had  deprived  him  of  the  fiee  use  of  Filbert 
Street  as  a  highway,  and  of  free  access  to  and 
from  the  wharves  on  the  river  front  of  his 

Sroperty,  by  the  river  as  well  as  by  Filbert 
treet,  and  had  greatly  depreciated  the  value 
of  the  wharves;  and  that  the  injuries  were  com- 
mitted on  the  first  of  June,  1881,  and  at  all 
times  since. 

The  elevated  railroad  in  question  was  built 
by  the  defendant  io  1880  and  1881,  and  was 
opened  for  freight  in  April,  1881,  and  for  pas- 
sengers in  December,  1881.  It  is  known  as 
the  Filbert  Street  extension,  and  crosses  the 
Schuvlkill  River  a  short  distance  above  Mar- 
ket Street,  and  ends  at  Broad  Street.  From 
:  Twenty-First  Street  west  to  the  river  the  tracks 
were  laid  upon  a  structure  of  wooden  and  iron 
hetLvaB  directly  over  the  cartwajr  of  the  street, 
and  were  sustained  by  iroo  pillars  some  18 
inches  square,  resting  upon  the  footway  inside 
of  the  curb-line.  Tms  was  the  case  along  the 
whole  length  of  the  south  side  of  the  plaintiif  s 
property,  the  structure  being  some  40  feet  high, 
and  the  railing  or  guard  alonff  the  track  com- 
ing within  one  or  two  feet  of  the  wall  of  tua 
plaintifTs  building.    None   of  the  plaintiffs 

Sroperty  was  actiudly  taken  by  the  defendant, 
ut  the  action  was  brought  for  the  consequen- 
tial damages  caused  by  the  construction  of  the 
railroad  and  its  use  and  operation. 

The  defendant  setup,  among  other  defenses, 
that  it  had  the  right  to  do  what  it  bad  done, 
without  liability  to  the  plaintiff,  by  virtue  of 
its  diarter.  contained  in  an  Act  passed  by  the 
Legislature  of  Pennsylvania,  April  18.  1846 
(Laws  of  1846,  No.  2&,  p.  812),  and  by  virtue 
of  a  further  Act  of  that  Les^slature,  passed 
Hay  16, 1867  (Laws  of  1857.  No.  679,  p.  619). 

The  case  was  tried  before  the  court  and  a 
fury,  and  resulted  in  a  verdict  for  the  plaintiff, 
for  $20,000,  for  which  famount,  with  costs,  he 
had  judgment.  On  a  writ  of  error,  the  judg- 
ment was  afllrmed  by  the  Supreme  Ck>urt  of 
Pennsylvania  (Ptfnnjv/oanta  R,  Co,  v.  Duncan, 
111  Pa.  862  [2  Cent.  Rep.  65ip,  and  the  defend- 
ant has  brought  the  case  to  tbii  court  by  a  writ 
of  error  to  the  court  of  first  instance,  to  which 
the  record  had  been  remitted.  Duncan  having 
died,  his  administrator  has  been  substituted  as 
defendant  in  error. 

The  federal  question  involved  is  whether  the 
Acts  of  1846  and  1857  constituted  a  contract 
between  the  State  and  the  defendant,  relieving 
the  defendant  from  liability  in  this  suit,  ana 
whether  such  contract  was  of  such  a  character 
that  its  obligation  could  not  be  impaired  by 
subsequent  legislation  by  the  State. 

It  is  first  necessary  to  see  what  are  the  provis- 
ions of  the  statutes  on  which  the  defendant 
relies. 

The  11th  section  of  the  Act  of  1846  gave  au- 
thority to  the  defendant  to  construct  a  railroad 
from  Harrisburg  to  Pittsburg,  with  a  branch  to 
Erie,  and  gave  to  it  the  right  to  enter  upon  and 
occupy  aU  land  necessary  for  the  purpose,  and 
to  "take"  the  necessary  siateriais  from  any 
land  adjoining  or  in  the  ncJ^borhood  of  the 
raihroad  so  to  be  coDftructed,  "  Provided,  ThtX 
such  compensation  ihall  be  made,  secured,  or 
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tendered  to  the  owner  or  owners  of  any  such 
lands  or  materials  as  shall  be  agreed  upon  be- 
tween the  parties,  or  in  such  manner  as  is  here- 
after mentioned:  Provided  further.  That  Um 
timber  used  in  the  construction  or  repair  of 
said  railroad  shall  be  obtained  from  the  owners 
thereof  only  by  agreement  or  purchase."  The 
12th  section  provided  for  the  fixing  of  such 
comi)ensation,  when  not  agreed  upon,  through 
a  petition  to  the  court  of  quarter  sessions  of  the 
proper  county.  The  17th  section  contained 
this  provision:  '*  And  it  shall  be  lawful  for  the 
said  Company,  in  the  manner  and  subject  to 
the  conditions  and  provisions  hereinbefore  pro- 
vided, in  relation  to  the  main  line  of  their  rail- 
road by  this  Act  authorized  to  be  made,  to 
make  such  lateral  railroads  or  branches,  lead-  [79] 
ing  from  the  main  line  of  their  said  railroad,  to 
such  convenient  place  or  points,  in  either  of  the 
counties  into  or  through  which  the  said  main 
line  of  their  road  may  pass,  as  the  president  and 
directors  may  deem  advantageous,  and  suited 
to  promote  the  convenience  of  the  inhabitants 
thereof,  and  the  interests  of  said  Company." 

fiy  the  fourth  section  of  the  Act  of  March  27, 
1848  (Uws  of  1848,  No.  224,  p.  274),  passed  as 
a  supplement  to  the  Act  of  18i46,  provision  was 
made  for  ascertaining,  through  the  action  of 
the  court  of  common  pleas  of  the  proper  coun- 
ty, Uie  damages  sustained  by  the  owner  of  land 
or  materials  ^taken"  by  the  defendant,  in  case 
such  compensation  cotud  not  be  agreed  upcm. 
Section  6  of  that  Act  provided  as  follows: 
"  That  if  said  Railroad  Company  shall  find  it 
necessary  to  change  the  site  of  any  portion  of 
any  turnpike  or  public  road^  they  shall  causa 
the  same  to  be  reconstructed  forthwith,  at  their 
own  proper  expense,  on  the  most  favorable  lo- 
cation, and  in  as  perfect  a  manner  as  the  origi- 
nal road:  Provided,  That  the  damages  inourrod 
in  changing  the  location  of  any  road  author- 
ized by  this  section  shall  be  ascertained  and 
paid  by  said  Company  in  the  same  manner  as 
IB  provided  for  in  regard  to  the  location.and 
construction  of  their  own  road." 
'  By  section  1  of  an  Act  passed  Aprfl  12, 1861 
(Laws  of  1861,  No.  297.  p.  618),  it  was  provided 
that  the  fifth  section  of  the  Act  of  1848  should 
be  so  construed  as  to  include  the  streets,  lanes, 
and  allevs  in  any  town,  borough  or  city  through 
which  the  road  passed. 

By  the  Act  of  May  16, 1867,  before  referred 
to,  provision  was  niade  for  the  sale  at  public 
auction  of  the  whole  main  line  of  the  public 
works  of  Uie  State  of  Pennsylvania,  which  in- 
cluded The  Philadelphia  and  Columbia  Rail- 
road. The  Act  provided,  among  other  things 
(g  8),  that  it  should  be  lawful  for  any  railroad 
company  then  incorporated  by  the  State  to  pur- 
chase such  main  line  for  a  sum  not  le»  tnan 
$7,600,000;  and  that  if  The  Pennsylvania  Rail- 
road Company  should  become  the  purchaser  at 
such  public  sale  or  by  assignment  (which  as- 
signment the  Act  provided  for),  it  should  pay  in 
audition  to  the  purchase  money  of  not  less  than 
$7,500,000  the  further  sum  of  f  1.500,000.  and  [80] 
should,  in  consideration  thereof,  have  forever 
certain  exemptions  from  taxation.  This  pro- 
vision in  regud  to  taxation  was  held  unconsti- 
tutional by  the  Supreme  Court  of  Penn^lvania 
in  Moit  ▼.  Pmneyhania  i2.  O^.  80  Pa.  9,  a  de- 
dsion  made  before  the  sale  took  place.  The 
third  sectionof  the  Act  further  provided  that  it 
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ibould  be  law  fal  for  the  purchaser  "to  straight- 
en and  improve  the  said  Philadelphia  and  Co- 
famlna  Bailroad,  and  to  extend  the  same  to  the 
Delaware  River,  in  the  City  of  Phikdelphia." 
The  nth  section  of  the  Act  provided  as  fol- 
lows: **  That  should  any  company  already  in- 
corporated by  this  Commonwealth  become  the 
poidiaser  ox  said  main  line,  they  shall  possess, 
iMld  and  use  the  same  under  the  provisioDs  of 
their  Act  of  incorporation  and  any  supple- 
menta  thereto,  modified,  however,  so  as  to  em- 
brace an  Uie  privil^;es,  restrictions  and  condi- 
tioDS  granted  by  th£  Act  in  addition  thereto; 
and  aiu  provisiona  in  said  original  Act  and  any 
aopplemeotB  inconsistent  vath  the  privileges 
hmin  gmnted  ahall  be  and  the  same  are  here- 
by Tepealed.** 

At  a  meeting  of  the  stockholders  of  the  de- 
fendant, held  on  the  20th  of  Julj.  1857,  for  the 
purpose  of  accepting  or  rejectme  the  provis- 
iGiaB  of  the  Act  of  1857,  and  of  considering 
aach  action  as  the  directors  of  the  defendant 
had  taken  in  pursuance  of  that  Act,  subject  to 
the  u>proval  of  the  stockholders,  it  was  re- 
ac^vea,  that  the  stockholders  of  the  defendant 
accepted  Uie  provisions  of  the  Act,  so  far  as 
the  same  in  any  way  related  to  or  affected  the 
defendant,  and  ratiBed  and  approved  of  such 
action  as  had  been  taken  by  the  board  of  di- 
rectors of  the  defendant,  m  purchasing  the 
said  mahi  line  of  the  public  works,  pursuant 
to  the  provisions  of  that  Act,  for  Uie  sum  of 
17,900,000.    The  sale  at  public  auction  had 
taken  place  on  the  25th  of  June,  1857,  and  the 
pfopettj  had  been  purchased  by  the  d6f«*nd- 
ant  for  the  sum  above  mentioned.    On  the  Slst 
of  July,  1857,  the  State  conveyed  by  deed  poll 
to  the  defendant  the  property  so  purchased,  de- 
scribed u  in  the  margin.* 
■J       By  theOonstitution  of  Pennsylvania  or  1878, 
which  took  effect  January  1, 1874,  it  waspro- 
vided  as  foDows,  by  section  8  of  article  Xvl: 
*  Municipal  and  oUier  corporations  and  indi- 
vidoals  invested  with  the  privflege  of  taking 
private  propertv  for  public  use  shall  make  just 
compensation  for  property  taken,  injured  or 
destroyed,  by  the  construction  or  enlargement 
of  thor  works,  hi^wavs  or  improvements, 
whicfa  compensation  shsll  be  paia  or  secured 
before  inch  taking,  injury  or  aestruction." 

With  these  premises,  weare  prepared  to  con- 
ildcr  the  views  taken  of  Uiis  case  l^  the  Su- 


preme Court  of  Pennsylvania.  That  court 
gave  its  assent  to  the  principle  that  the  charter 
of  the  defendant  was  inviolable.  It  further 
stated  that  the  framers  of  the  Constitution  of 
1878  did  not  intend  to  repeal  any  of  the  provis- 
ions of  that  charter.  It  held  that  section  8  of 
article  XVI  of  that  Constitution  included  not 
only  then  existing  municipal  corporations,  but 
also  then  existing  "  other  corporations.  It 
further  held,  that  the  defendant  did  not  derive 
its  authority  to  build  the  branch  road  in  ques- 
tion, from  the  western  side  of  the  Schuylldll 
River  through  Filbert  Street,  tom  the  Act  of 
1846,  because  that  Act  embraced  only  the  power 
to  buUd  and  operate  a  road  from  Harrisburg  to 
Pittsburg :  but  that  it  derived  such  authority 
from  the  Act  of  Hay,  1857,  in  the  11th  section 
thereof,  before  quoted ;  and  that  the  conven- 
tion which  made  the  Constitution  of  1878  had 
the  power  to  subject  the  defendant's  exercise 
of  the  right  of  eounent  domain  to  the  provision 
that  it  should  make  just  compensation,  not 
only  for  the  property  which  it  might  choose  to 
"  take,"  in  the  strict  sense  of  that  word,  but 
also  for  such  as  it  might  injure  or  destroy. 

We  think  these  views  are  sound.  There  was 
no  such  contract  between  the  State  and  the  de- 
fendant, prior  to  the  Constitution  of  1878,  as 
prevented  the  subjection  of  the  defendant  by 
that  Constitution  to  the  liability  for  consequen- 
tial damages  arising  from  its  construction  of 
this  elevated  road  in  1880  and  1881.  Prior  to 
the  Constitution  of  1878,  and  under  the  consti- 
tutional provisions  existing  in  Pennsylvania 
before  that  time,  the  Supreme  Court  of  that 
State  had  uniformly  held  that  a  corporation 
with  such  provisions  in  its  charter  as  those  con- 
tained in  the  charter  of  the  defendant,  was  lia- 
ble, in  exercising  the  rifht  of  endnent  domain, 
to  comi)eusate  only  for  property  actually 
taken,  and  not  for  a  depreciation  of  adjac<^ 
property.  The  eighth  section  of  article  XYI 
of  the  Constitution  of  1878  was  adopted  in  view 
of  those  decisions,  and  for  the  purJKiseof  rem- 
edying the  injury  to  individual  citizens  caused 
by  the  nonliabiiity  of  corporations  for  such 
consequential  damages.  Although  it  may  have 
been  the  law  in  respect  to  the  defendant,  prior 
to  the  Constitution  of  1878,  that  under  its  char- 
ter and  the  statutes  in  regard  to  it,  it  was  not 
liable  for  such  consequential  damages,  yet  there 
1  was  no  contract  in  that  charter,  or  in  any  stat- 


>*'1be  whole  main  line  of  the  pmblio  works  be- 
tweeo  the  Mid  Cities  of  Philadelphia  and  Pittsburv, 
lo  the  State  of  Pennsylvania,  ouDsistinff  of  The  Phll- 
adelphia  and  Oolnmbla  Railroad,  The  AUegheoy 
ForteieBailroad,  Inoliiding  the  new  road  to  avoid 
fteiadiDed  planea,  with  the  neoesBaiyand  oonven- 
tet  width  for  the  proper  ose  of  said  railroads,  the 
VMem  Dtvislon  of  the  Pennsylvania  Ouial,  from 
Oohnnbfa  to  the  junction,  the  Juniata  Division 
9t  the  Pttinsylvania  Canal  from  the  junction 
to  the  eeetem  terminus  of  The  Alleffbeny  Port- 
age Ballroad,  and  the  Western  Division  of  the 
FenieylTinie  Canal,  from  the  western  terminus 
of  The  AOeffbeny  Portaae  Ballroad  to  Pittsburg, 
and  taidiidfaiff  also  the  right,  title  and  interest 
of  the  CommoDwealth  in  the  bridge  over  the  Sus- 
^ocfaeima,  at  Duaoan*B  Ishmd,  iogeUier  with  the 
■aie  interest  In  the  surplus  water-power  of  said 
otBtk,  'with  the  right  to  purohase  and  hold  sach 
Indi  as  may  be  neceanry  to  make  the  sameavalla- 
abie;  ind  all  the  reservoiis,  machinery,  looomo- 
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tlves,  oaiB,  trucks,  stattocary  engines,  workshops, 
tools,  water  stations,  toll-houses,  offices,  stock  and 
materials  whatsoever  and  wheresoever  thereunto 
lielonghig  or  held  fOr  the  use  of  the  same,  and  to- 
gether with  all  the  right,  title,  interest,  olalm  and 
demands  of  the  Commonwealth  of  Pennsylvania  to 
an  property—real,  personal  and  mized— belonging 
unto  or  used  in  connection  with  thesame  by  the 
said  Commonwealth,  and  together  with  aU  and 
singular  other  the  buildings,  improvements,  pow- 
ers, authorities,  ways,  means  and  remedies,  estates 
and  interests,  rights,  members,  incidents,  liberties, 
privileges,  easements,  franchises,  emoluments,  re- 
versions, remainders,  rents,  issues,  profits,  here- 
ditaments and  appurtenances  of  what  name,  nat- 
ure, or  kind  soever  thereto  belonging  or  in  any  wise 
appertaining,  which  by  force  and  virtue  of  the 
said  redted  Act  of  Assembly  and  the  provisions 
thereof  were  meant  and  intended  and  of  right  ought 
tobe  herein  assigned  and  transferred  tbere- 
with.** 
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Qte  iD  resord  to  the  defendant,  prior  to  the 
Con8titutK>n  of  1878»  that  it  should  always  be 
exempt  from  such  liability,  or  that  the  State, 
by  a  new  constitutional  provision,  or  the  Legis- 
lature, should  not  have  power  to  impose  such 
liabHiUr  upon  it,  in  cases  which  should  arise 
after  the  exercise  of  such  power.  But  the  de- 
fendant took  its  orijnnal  cnarter  subject  to  the 
general  law  of  the  State,  and  to  such  changes 
as  might  be  made  in  such  general  law,  and  sub- 
ject to  future  constitutional  provisions  or  fu- 
ture general  legislation,  since  there  waa  no  prior 
contract  with  Die  defendant,  exempting  it  from 
liability  to  such  future  general  legis&tion,  in 
respect  of  the  subject  nmtter  involved. 

This  principle  is  well  set  forth  in  the  opinion 
of  the  justices  of  the  Suoreme  Judicial  Court 
of  Massachusetts,  given  by  them  in  answer  to 
a  question  submitted  to  them  by  the  Senate  of 
that  Commonwealth,  in  Be  Provident  Imtitu- 
Uonfar  8afdng9.  9  Cush.  604.  See  also  NO&m 
▼.  Vermont  d  6.R  Oo.2»  Vt.  717;  Thorpe  ▼. 
BuOand  d  R  R,  Cd.  2^  Yi.  140;  Brantn  ▼. 
Connecticut  dP.RB,  Co.^1  Yt.  214;  Frank- 
ford  d  P.P.  R.  Co.  Y.  PhOaddphia,  58  Pa. 
110;  BaUimore  d  8.  B.  Co.  v.  Netbit,  51  U.  S. 
10  How.  895,  899,  400  [18:  4891:  PumpeUff  y. 
Green  Bay  d  M.  Canal  Co.  80  U.  S.  18  Wall 
166  [20:  557];  Cairo  d  F.  B.  Co.  y.  Heeht,  95 
U.  8. 168, 170  [24:  428,  4241;  Boeton  Beer  Co. 
V.  Maeeaehueette,  97  U.  S.  25,  82,  88  [24:  989, 
992];  Newton  v.  Mahoning  County,  100  U.  S. 
548,  557  [25:  710,  711]:  MieeouH  Bte.  B  Co. 
V.  Humee,  115 U.  8.  512  [29: 468],  t  Hare,  Am. 
Const.  Law,  609, 610;  2  Morawetz,  Priv.  Corp. 
(2d  ed.)  §$  1062,  1065,  1067;  Cooley,  Const. 
Lim.  (4th  ed.)  ♦574,  716.       ^ 

The  provision  contained  in  the  Constitution 
of  1878  waa  merelv  a  restraint  upon  the  future 
exercise  by  the  defendant  of  the  right  of  emi- 
nent domain  imparted  to  it  by  the  State.  By 
its  terms  it  imposes  a  restraint  only  upon  cor- 
porations and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public 
use,  and  extends  the  right  to  compensation, 
previously  existing,  for  property  taken,  to  com- 
pensation for  property  injured  or  destroyed  by 
the  construction  or  enlargement  of  worln,  high- 
ways or  improvements,  made  or  constructed 
bv  such  corporations  or  individuals.  Such  pro- 
vision is  eminently  just,  and  is  intended  for  the 
protection  of  the  citizen,  the  value  of  whose 
property  may  be  as  effectuaUy  destroyed  as  if 
it  were  in  fact  taken  and  occupied.  The  im- 
position of  such  a  liability  is  of  the  same  pur- 
port as  the  imposition  of  a  liaMlity  for  damages 
lor  injuries  causing  death,  which  r^ult  from 
negligence,  upon  corporations  which  had  not 
beoi  previously  subjected  by  their  charters  to 
•uch  liability.  Boeton,  C.dM.B.  Co.  y.  State, 
82  N.  H.  216;  Southweetem  R  Co.  y.  PdulkJA 
Oa.  856;  Duncan  v.  Penneylvania  RCo.HrtL. 
485;  Oeoroia  B.  d  Bkg.  Co.  v.  Smith,  128  U.  S. 
174  [82:  877]:  Cooley,  Const.  Lim.  (4th  ed.) 
*581,  724;  1  tiare,  Am.  Const.  Law.  421. 

Nor  will  the  exemption  claimed  from  future 
general  legislaUon,  either  bv  a  constitutional 
provision  or  bv  an  Act  of  the  Legislature,  be 
admitted  to  exist,  unless  it  is  expressly  given, 
or  unleai  it  follows  by  an  implication  equally 
clear  with  express  words.  In  the  present  case 
the  statutory  provisions  existing  prior  to  the 
Constitution  of  1878,  in  favor  of  the  defendant, 
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cannot  be  properly  interpreted  so  as  to  bold 
that  the  State  parted  with  its  prerogative  of  im- 
posing the  liability  in  question,  In  regard  to* 
future  transactions.  Providenee  Bank  v.  Bit- 
linge,  29  U.  S.  4  Pet  514  [7:  9891;  Charlee^ 
River  Bridge  v.  Warren  Bridge,  86  U.  S.  11 
Pet.  420  [9:  7781;  C7Am<  CJiureh  v.  PhUadd- 
phia  County,  66  V.  8.  24  How.  800J16:  602]; 
Oilman  v.  Sheboygan,  67  U.  8.  2  Black,  510- 
[17:  805];  Tucker  v.  Fergueon,  89  U.  8.  22^ 
WaU.  0^  [22:  805];  Northweetem  F^tHiting- 
Co.  Y.  E^de  Park,  97  U.  S.  659  [24: 10861;  Jfem- 
manY.  Mahoning  County,  100  U.  8.  548,  561 
[25:  710,  712];  2  Hare,  Aul  Const  Law,  661,, 
668,  664. 
Judgment  affirmed. 


JOSEPH  ARON,  Appt., 

V. 

THE  MANHATTAN  RAILWAT  COM- 
PANY. 

<8ee  8.  CL  Beporter^  ed.  M-W.) 

Patent  for  improvement  in  railtoay-ear  gatee^^ 
old  mechani$m-~patentable  novelty-^ild  •»- 
itrumentdlitiei. 

I.  The  oombinations  refeii^  to  In  the  several 
claims  in  the  patent  No.  t8B,4M,  fcranted  to  Joseph 
Aron,  as  assiffnee  of  William  W.  Roeenllel<t  Nov. 
la,  188B,  for  an  improvement  In  railwaj-oar  ffatea» 
are  merelj  an  application  to  a  newsltuatioo  of 
old  devices  which  had  been  pravionsly  applied  to 
aoalofcous  nsea. 

a.  Mechanism  for  openioc  and  doafav  apertures 
distant  from  the  operator.  In  which  the  devices 
OBCd  for  the  purpose  are  the  meohailioal  equi v- 
alenta  of  thoae  employed  by  the  said  patentee,  is 
old:  and  what  he  did  was  to  adapt  well-known  de- 
Tloes  to  the  special  purpose  mentioned  in  the 

8.  The  patentee  is  entitled  to  the  merit  of  beinf  the 
first  to  conceive  of  the  convenience  and  utUltr  of 
a  gate  opening  and  closing  mechanism  which  can 
be  operated  eflldently  by  an  attendant  In  the  new 
situation ;  but  his  right  to  a  patent  most  rest  upoD 
the  novelty  of  the  means  he  contrives  to  carry 
his  idea  into  practical  application. 

L  If  changes  In  old  iDstrumentalitles  to  adapt  them 
to  the  use  contemplated  involve  only  the  exereist 
of  ordinary  meohanioa]  skilt  they  do  notsaoctioo 
the  patent  _ 

^^  [No.  48.] 

Argued  Oct.  tS,  t9, 1889.  Decided  Nov.  11, 1889. 

APPEAL  from  A  decree  of  the  Circnit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  in  equity 
to  recover  for  the  infringement  of  letters-patent 
No.  288,494,  granted  to  the  plaintiif  as  the  as- 
signee of  Wiluam  W.  Rosenfleki,  the  inventor, 
Nov.  18, 1888,  for  an  improvement  in  railwi^- 
car  gates.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  26  Fed.  Bep.  814. 

Mr.  M«  B.  Philipp,  for  appellant. 

A  combination  of  old  devices  in  which  the 
novelty  consists  essentially  in  the  arrangement 
or  location  of  one  of  them  with  respect  to  the 
other  has  often  been  of  the  greatest  utility  and 
value,  and  patents  therefor  have  been  sustainail 
both  in  England  and  in  this  coontiy. 
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iJmpmmr  y.  (kbame,  78  IT.  8. 11  WaU.  516 
<lor8^  amiih  y.  Ooo^ear  D,  V.  Co,  98  U.  8. 
4I5(8S:  9540;  WdmterLotm  Oo.^.  Higgim,  105 
U.  8/591  (86:  1181). 

JfeiML  J'ulim  T,  Datiu  and  Edwin  H. 
BrowB*  for  appellee: 

The  patent  is  bad  upon  its  face.  No  patent- 
able iuYention  is  defined  by  these  claims. 

Merrm  y.  Twmaru,  94  U.  8.  668  (24:  285}; 
Kef&iom  Bridge  Co.  y.  Phanix  Iron  Co,  95  U. 
&  274(24:  844);  JftT/^  y.  Bridgeport  Bran  Co, 
1(MU.  a  850(26:  788);  Union  Water-MeUr  Co. 
T.  D»p0r,  101  U.  8.  882(25:  1024);  ^aptf  y. 
Htrnng.  107  U.  8.  640  (27:  601);  Fay  y. 
Cordaman,  109  U.  8.  420  (27:  98$;  FTWte  y. 
2>Kji3ar,  119  U.  6.  47  (80:  808);  Weir  y.  Jfi^r. 
^den.  125U.  8.  98(81:  645). 

The  appelLint  must  show  that  the  production 
of  the  iBeged  improyement  inyoly^  the  exer- 
cise of  the  inyenUye  faculty. 

AOamUe  Worke  y.  Brady,  107  U.  8.  192 
<27:  488);  PkOUpe  y.  Iktroit,  111  U.  8.  608 
<28:  588);  EdiUeter  y.  Benedict  db  B.  Mfg.  Co. 
118  U.  &  59  (28:  901);  7%<7m;7«>;»  y.  Bomdier, 
114  U.  a  1(29:  76). 

The  court  win  take  judicial  notice  of  the  prior 
-state  of  the  art. 

Dunbar  y.  Meyere,  94  U.  8.  198  (24:  88); 
Terhtne  y.  Phiaipe,  99  U.  8.  592,  593(25:  298, 
294);  SbnoMm  y.  Grand  Street,  P.  P.  d  F.  R. 
Co.  107  U.  a  654(27:  578);  Kingy.  Oallun,  109 
U.  a  99, 101  (87:  870,  871);  PhiUipsT.  Detroit, 
111  U.  a  606(28:  588);  .BrYn<m  y.  A>t,  91  U. 
a  87  98:  200);  iiA  iT^to  y.  JVvnan,  5  Sawy. 
558;  drier  y.  WHt,  120  U.  8.  429  (80:  717). 

Adj  alteration  or  modification  which  in- 
Tohes  only  the  exercise  of  ordinary  mechanical 
skiD  does  not  sanction  the  patent. 

PtLB.Co.Y.  Loeomotite  E.  8.  Truck  Co.  110 
U.  a  498  (28:  285);  Blake  y.  Ban  Frandteo,  118 
V.  a  682  (28:  1071);  8tephen$on  y.  Brooklyn 
Crem-Town  R  Co.  114  U.  a  152  (29:  59). 

AppeDanfs  claims  do  not  coyer  combina- 
tiona 

TkatOer  EktUng  Co.  y.  BwiU,  121  U.  8. 295 
09:  945);  Pickering  y.  MeCullough,  104  U.  8. 
817  (26:  751). 

Mr.JviUee  Blatehlbrd  deliyered  the  opin- 
ion  of  the  court: 

Tbii  is  a  suit  in  equity,  brought  by  Joseph 
AiOQ  against  The  HUnhattan  Rsilway  Ck>m- 

n,  in  the  Circuit  Court  of  the  United  8tates 
i»c  Southern  District  of  New  York,  to  re- 
<xiffT  for  the  infringement  of  letters-patent  No. 
M.494.  granted  to  the  plaintiif ,  as  the  assignee 
of  William  W.  RosenfCeld,  the  inyentor,  Noy- 
«iDber  18, 1888,  for  an  **  improyement  hi  rail- 
^•car  gates,"  the  applicauon  for  the  patent 
biTiag  been  filed  April  8, 1888.  The  circuit 
^oort,  held  by  Judge  Wallace,  dismissed  the 
nu,  sad  the  plaintiff  has  appealed. 

The  specification  of  the  patent  says:  "In 
tjany  clssses  of  railway  cars,  and  particularly 
™e  used  upon  the  ele'  ited  and  other  city 
nOwayi,  it  has  been  found  necessary,  in  order 
Jppwyent  passengers  from  filling  from  the 
^™,  snd  also  to  preyent  persons  from  at- 
^ciBpting  to  ffet  off  or  on  a  car  while  in  motion, 
Jo  Bfofide  the  entrances  to  the  car  platforms 
Yi^  gates,  by  which  they  can  be  closed  except 
Ijweproper  times.  These  gates  are  usually  in 
cbtige  of  a  guard  or  attendant^  whose  duty  it 
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is  to  close  the  gates  before  the  train  commences 
to  moye,  and  to  open  them  only  after  the  train 
has  come  to  a  full  stop.  As  there  is  usually  but  . 
oue  guard  or  attendant  stationed  between  each 
two  adjoining  cars,  it  follows  that  to  open  or 
close  both  gates  he  must  pass  around  from  one 
to  the  other  of  the  adjoining  platforms.  This 
passing  from  one  platform  to  the  other,  besides 
being  a  source  of  annoyance  to  the  guard,  oc- 
casions some  delay,  which  is  yery  annoying  to 
the  pasaengerd,  particularly  at  times  when  a  [86] 
large  number  are  required  to  get  off  or  on  a  car 
in  a  yery  short  time.  It  is  the  object  of  the 
present  inyention,  among  other  things,  to  pro- 
yide  means  by  which  the  guard  or  attendant 
can,  without  changing  his  position,  open  or 
close  both  gates  simultaneously  and  with  the 
least  possible  delay.  To  that  end  one  feature 
of  the  inyention  consists  in  providing  the  gates 
with  connections  so  arranired  that  any  two  ad- 
Joining  gates  can  be  simultaneously  opened  or 
closed  by  the  guard  while  standing  in  the  pas- 
sageway leading  from  one  of  the  cars  to  the 
other." 

The  drawings  annexed  to  the  patent  repre- 
sent two  ordinary  railway  cars,  with  platforms 
adjoining  each  other,  and  the  usual  entrances 
from  the  station  platform,  and  gates  of  the  ordi- 
nary construction  for  closing  such  entrances. 
The  gates  are  hinged  in  the  usual  manner  to 
posts  which  rise  from  the  corners  of  the  plat- 
forms, and  close  against  the  usual  Jambs  which 
project  from  the  sides  of  the  cars.  The  plat- 
forms are  proYided  with  the  usual  guard-rail- 
ings, extending  inward  from  the  aboye  men- 
tioned posts  to  similar  posts  which  are  located 
a  suflicient  distance  apart  to  leaye  a  passage- 
way from  one  car  to  the  other.  Wnen  the 
gates  are  thus  arranged  it  is  necessary,  in  order 
to  close  or  open  both  gates,  for  the  guard  to 
pass  from  one  platform  around  the  inner  post 
to  the  opposite  platform,  thus  causing  some 
delay  in  opening  and  clodng  one  of  the  gates, 
addmg  to  the  labor  of  the  guard  and  causing 
annoyance  to  the  passengers.  Inordertoayoia 
this,  each  of  the  gates  is  provided,  at  a  suitable 
distance  from  its  hinge,  with  a  curved  lever, 
which  extends  rearward  and  terminates  a  short 
distance  outside  of  the  guard-raUing.  This 
lever  is  connected  by  a  link,  e,  with  a  rod,/, 
which  slides  in  or  on  a  suitable  bearing  secured 
to  the  guard-railing,  and  is  provided  at  its 
inner  end  with  a  iSndle  by  which  it  can  be 
operated.  The  guud  or  attendant,  while  stand- 
ing in  the  passageway  can,  by  grasping  the 
two  handles  and  pushing  or  pulung  the  rods. 
/,  open  or  close  both  gates  simultaneously  and 
without  loss  of  time. 

The  specification  states  that  the  rods,/,  will 

{)referaDly  be  provided  with  some  form  of  [87] 
ocking  mechanism  by  which  the  gates  can  be 
fasten^  in  their  opened  or  closed  positions; 
and  that  such  locking  may  be  accomplished  by 
having  the  handles  pivoted  to  the  rods,  /,  as 
shown,  and  provided  with  extensions  which 
can  be  turned  so  as  to  extend  in  front  of  the 
inner  posts  and  hold  the  gates  closed,  or  so  as 
to  lie  in  the  rear  of  lugs  and  hold  the  gates 
open.  It  then  describes  an  arrangement  where- 
by the  rods,  /,  and  links,  e,  m&j  be  placed 
upon  the  inside  of  the  guard-railmgs,  as  well 
as  upon  the  outside;  ana  also  an  arrangement 
by  which  the  connections  for  operating  the 
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gates  may,  if  desired,  be  placed  beneath  the 
platforms;  and  also  an  arrangemeot  whereby 
Ibe  gates  may  be  so  hinged  as  to  lie  against  the 
body  of  tbe  car  when  open,  instead  of  against 
the  guard  railings;  and  also  an  arrangement 
whereby  sliding  gates  may  be  used  instead  of 
swinging  gates. 

Tbere  are  six  claims  in  tbe  patent,  only  tbe 
first  five  of  which  are  inyolved  in  the  present 
case.    They  are  as  follows: 

"  1.  The  combination,  with  a  gate  arranged 
to  close  the  side  entrance  to  a  car  platform,  of 
an  operating  handle  located  at  or  near  tbe  inner 
end  of  the  platform  guard-rail,  and  means  con- 
necting said  gate  and  handle,  whereby  the 
attendant  may  open  and  close  the  gate  while 
standing  at  tbe  end  of  said  guardrafl,  substan- 
tially as  described. 

''2.  Tbe  combination,  with  gates  arranged 
to  close  the  side  entrances  to  tbe  adjoining  plat- 
forms of  two  cars,  of  operating  bandies  located 
at  or  near  the  inner  euos  of  the  platform  guard- 
rails, and  means  connecting  said  gates  and 
bandies,  whereby  the  attendant  may  open  or 
close  both  gates  simultaneously  while  standing 
at  the  ends  of  said  guard-rails,  substantially  as 
described. 

'*8.  The  combination,  with  a  railway  car 
and  its  platform,  having  an  end  guard-rail, 
by  which  a  side  entrance  thereto  is  provided, 
of  a  gate  for  dodnff  said  entrance,  a  rod,  as/, 
sliding  in  or  on  guides  secured  to  said  suaid- 
rail,  and  a  link,  as  «,  connected  to  salS  s:ate 
and  rod,  all  substantially  as  described. 

"4.  Tbe  combination,  with  a  railway  car 
and  its  platform,  bavins  an  end  guard-rail,  by 
which  a  side  entrance  thereto  is  provided,  of  a 
swinging  gate  for  closing  said  entrance,  a  rod, 
as  f,  slioing  in  or  on  a  guide  secured  to  said 
rau,  a  link,  as  e,  connected  to  said  gate  and 
rod,  and  means  for  locking  said  gate  in  ita 
closed  position,  all  substanUally  as  described. 

"5.  The  combination,  with  gates  arranged 
to  close  the  side  entrances  to  the  Adjoining  plat- 
forms of  two  cars,  of  rods,  as  /,  slidhag  in  or 
on  guides  secured  to  the  guard-rails  of  said 
platforms,  and  links,  as  e,  connected  to  said 
gates  and  rods,  substantially  as  described.'* 

Tbe  opinion  of  Jud^  Wallace  is  reported  in 
20  Fed.  itep.  814.  The  only  question  be  con- 
sidered was  that  of  tbe  patentable  novelty  of 
the  improvement,  saying: 

"  A  brief  reference  to  tbe  prior  state  of  the 
art  will  indicate  that  the  oombinaUoos  referred 
to  in  the  several  claims  are  merely  an  applica- 
tion to  a  new  situation  of  old  devices  which 
bad  been  previously  applied  to  analogous  uses. 
Devices  to  open  and  close  an  aperture  at  a  dis- 
tance from  the  operator,  in  a  great  varieW  of 
forms,  were  old.  As  illustrations  of  those 
things  which  an  matters  of  common  knowl- 
edge, and  of  wbidi  tbe  court  wiU  take  Judicial 
notice,  it  is  sufficient  to  allude  to  the  strap  used 
by  the  driver  at  the  front  of  tbe  omnibus  to 
open  and  close  the  rear  door;  to  the  devices  for 
opening  or  dosing  valves  at  a  distance,  in 
steam  and  hydraulic  apparatus;  and  to  the 
devices  used  at  railway  switches  for  opening 
and  closing  the  rails. 

"  Beferring  to  the  prior  state  of  the  art,  m 
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shown  by  various  prior  patents  which  have  been 
introduoBd  in  evidence,  it  appears  also  that 
mechanism  to  open  and  close  the  entrance  to 
passenger  cars  at  a  point  distant  from  the  ope- 
rator was  likewise  old;  as,  where  the  operator 
standing  upon  the  front  platform  employed 
such  mechanism  to  open  or  dose  a  door  at  the 
rear  platform.  One  prior  patent  idone,  the  one 
granted  to  John  Stephenson  September  15, 1874, 
shows  five  methods  of  dosing  and  opening  tbe 
rear  doors  of  street  cars  from  the  front  plat- 
form. 

"Mechanism  for  closing  and  opening  aper- 
tures at  a  distance  from  the  operator,  in  which 
the  same  devices  were  employed  as  are  em- 
ployed by  the  patentee,  was  old,  and  is  dis- 
closed in  a  number  of  earlier  patents,  which 
have  been  put  in  evidence.  It  will  suffice  to 
refer  to  two  only.  Tbe  patent  to  Woolensak 
of  March  11, 1878,  for  an  improvement  in  tran- 
som-lifters, describes  the  means  for  openine 
and  closing  the  transom  as  consisting  of  a  slio- 
ing rod,  which  is  connected  by  a  pjjoted  link  to 
the  arm  of  the  transom  frame.  The  patent  to 
Corrigan,  granted  April  10, 1878^  for  an  im- 
provement in  blind  adjusters,  whereby  outside 
blinds  are  opened  and  dosed  without  lif  Ung  the 
window-sash,  describes  as  the  mechanism  em- 
ployed a  sliding  bar  connected  by  a  pivoted 
link  with  a  hinged  shutter.  In  both  of  these 
patents  the  aperture  to  be  opened  and  dosed  at 
a  distance  from  the  operator— in  the  one  case  a 
shutter  and  in  tbe  other  a  transom— is  opened 
and  dosed,  as  is  Uie  case  in  tbe  patent  hi  ami, 
by  pushing  or  pulling  tbe  sliding  rod  or  bar. 
In  both  of  these  patents  there  is  likewise  de- 
scribed a  locking  device,  by  means  of  wbidi 
tbe  sliding  rod  or  bar  is  retuned  in  a  fixed  po- 
sition, so  that  the  shutter  or  the  transom  will 
remain  fastened  when  opened  or  closed,  at  tbe 
option  of  tbe  operator;  thus  showing  opening. 
Closing,  and  locking  apparatus  in  allessenthuis 
like  that  of  the  patent  in  suit.  Moreover,  the 
patent  to  Corrigan  shows  this  apparatus  ar- 
ranged to  open  and  close  the  two  shutters  of 
the  window,  at  tbe  option  of  the  operator,  simul- 
taneously, the  slidbag  bars  being  so  arranged 
as  to  be  pushed  or  pulled  each  by  one  hand  of 
tbe  operator. 

"  Mechanism  for  opening  and  dodng  aper- 
tures distant  from  the  operator,  in  which  the 
devices  used  for  the  purpose  are  the  mechan- 
ical equivalents  of  those  employed  by  tbe  pat- 
entee, is  shown  to  be  old  by  a  large  number  of 
patents  which  have  been  put  in  evidence. 

"This  partial  exhibit  of  tbe  prior  state  of 
the  art  demonstrates  that  what  tbe  patentee  did 
was  to  adapt  well-known  devices  to  the  special 
purpose  to  whidi  he  contemplated  their  appli- 
cation. It  was  necessary  that  the  gate  should 
swing  inward  to  open  and  outward  to  close; 
that  the  sliding  rod  should  be  located  where  it 
would  be  out  of  the  way  of  passengers  enter- 
ing or  leaving  tbe  platform;  and  that  the  end 
orbandle  of  tbe  rod  should  be  located  where 
it  could  be  conveniently  operated  by  tbe  at- 
tendant, without  inconveniencing  outgoing  or 
incoming  passengers.  Tbe  new  situation  ac- 
quired Mequate  modifications  of  existing  de- 
vices for  opening  and  closing  an  aperture  at  a 
distance  from  the  operator,  appropriate  to  tb« 
new  occasion.  Accordingly,  the  patentee  loca- 
ted tbe  rods  oa  bearings  secured  to  tbe  guard 
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nils,  with  their  handles  near  the  passageway 
formed  hy  the  space  or  opening  near  the  mid- 
dle of  tlie  guard-rail.  If  this  required  inven- 
tion, his  improvement  was  the  proper  subject 
of  a  patent.  He  did  nothing  more  and  nothing 
kss  than  thia.  It  seems  impossible  to  doubt 
that  any  competent  mechanic  familiar  with  de- 
vices wetU  known  in  the  state  of  the  art,  could 
have  done  thte  readily  and  successfully,  upon 
the  mere  suggestion  of  the  purpose  which  it 
wu  desiimble  to  effect  When  it  was  done  as 
to  <xie  car  platform,  it  was  only  requisite  to 
doplieate  it  upon  another  to  make  the  improve- 
ment d  the  patentee  in  aU  its  length  and 
breadth. 

"  The  patentee  is  entitled  to  the  merit  of  be- 
be  the  first  to  conceive  of  the  convenience  and 
omity  of  a  gate  opening  and  closing  mechan- 
km  which  could  be  operated  ^dently  by  an 
ittendant  in  the  new  ntuation.  His  right  to  a 
patent,  however,  must  rest  upon  the  no veltv  of 
the  means  he  contrives  to  cany  his  idea  into 
practical  application.  It  rarely  happens  that 
tld  instnmientalities  are  so  perfectly  adapted 
for  a  use  for  which  th^  were  not  originally 
isteiided  as  not  to  require  any  alteraUon  or 
modificatioD.  If  these  changes  involve  only 
the  exercise  of  ordinary  mechanical  skill,  they 
do  not  sanction  the  patent;  and,  in  most  of  the 
•djod^ed  cases  where  it  has  been  held  that  the 
spplktfliop  of  old  devices  to  a  new  use  was  not 
patentable,  there  were  dianffes  of  form,  pro- 
portion  or  organization  of  this  character  which 
were  necessary  to  aocoomiodate  them  to  the 
new  occasion.  The  present  case  falls  within 
thli  category. " 

W$  eraeur  in  1he$$  viewi,  and  n^firm  i^  de- 
fru^fk$  OvreuU  Omrt. 


THB  EEY8T0NB    MANGA17E8E    AND 
mON  COMPANY,   Appt,. 
e. 

MATT  MARTIN 

(Bee  &  GL  Beporter^  ed.  Sl-ML) 

Vimaldtoree,  whatU, 

Tbetfeeree  is  not  final  and  is  not  appealable,  where 
te  sooon  is  for  an  injunotlon  restraiDing  de- 
tedant  from  oommlttiDg  further  trespasses  on 
tte  ndDenl  andoxe  in  land  or  removing  the  same 
■n^or  an  aocount.of  the  quantity  and  value  of 
tbe  on  taken  from  the  land  by  the  defendant, 
iDd  the  decree  grants  the  injunction,  and  orders 
ta  soooimtingf  but  the  account  remains  to  be 
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and  to  hear  evidence  and  report  the  sime  Uy 

the  court.    Diemiseed. 
Tbe  facts  are  stated  in  the  opinion. 
Meeere.  U.  M.  &  G.  B.  Roae  for  appellant 
Mr.  G.  N«  Tillnuui  for  appellee. 

Mr.  JtM^ie^BIatchford  delivered  the  opin* 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir* 
cult  Court  of  the  United  States  for  tbe  Eastern. 
District  of  Arkansas,  by  Matt  Martin  against- 
The  Keystone  Manganese  and  Iron  Company. 

The  bill  alleges  uiat  the  plaintiff,  owning  a- 
piece  of  land  in  Independence  Counter*  Arkan- 
sas, conveyed  it,  in  June,  1858,  with  other 
lands,  to  one  Smith  and  Ids  heirs  forever,  sub^ 

2ect  to  the  condition  that  Martin  retained  to  his- 
leirs,  representatives  and  assigns  "  a  perpetual 
aiul  unlimited  right  in  fee  to  all  the  stones  and 
minerals  that  mav  be  in  or  upon  said  lands,  and 
full  and  unquestioned  power  and  right  to  enter 
said  lands  for  the  purpose  of  dlggmg,  quarry- 
ing and  mining  upon  said  lancb,  with  full 
power  and  right  of  ingress  and  egress  thereta 
and  therefrom,  and  upon  said  lands  to  remain 
and  erect  buildings  thereon,  and  to  use  such 
timber  and  other  materials  as  may  be  conven- 
ient and  proper  for  the  excavation,  preserva- 
tion, manufacture  and  removal  of  such  stonea 
and  minends  and  improvements  as  may  be  con- 
nected with  tbe  working  of  said  stones  and 
minerals,  it  being  well  understood  by  the  psr- 
ties  hereto  that  the  right  of  sale  and  all  else  is 
hereby  conveyed  to  said  Thomas  C  Smith,  ex- 
cept the  right  to  the  stones  and  minerals  on 
said  lands,  which,  with  all  needful  and  proper 
rights  and  privileges  to  obtain,  prepare  for 
market,  and  remove  the  same,  are  expressly  re- 
served from  sale."  The  deed  was  executed  by 
Martin  alone. 

The  bill  further  alleges  that  ever  since  said 
deed  the  plaintiff  has  been  and  now  is  in  the 
possession  of  tbe  mineral  and  ore  in  and  upon 
the  land;  that  there  are  large  and  valuable  de- 
posits of  manganese  therein;  and  that  the  de- 
fendant, in  December,  1886,  unlawfully  enter- 
ed upon  said  mineral  deposits  and  b^gan  to 
mine  and  remove  therefrom  the  manganese, 
and  had  curled  it  away,  to  the  value  of  more 
than  $5,000.  It  prays  for  an  injunction  re- 
straining the  defendant  from  the  commission 
of  further  trespasses  during  the  pendency  of 
the  suit;  that  an  account  be  had  of  tbe  quan- 
tity and  value  of  the  ore  taken  bv  the  defend- 
ant from  the  land:  and  that  it  be  decreed  to 
account  to  the  plaintiff  therefor,  and  be  perpet- 
ually enjoined  from  further  trespassing  upon 
the  mineral  and  ore  in  the  land. 

The  defendant  put  in  an  answer,  setting  up 
its  right  to  mine  and  remove  the  manganese 
ore  by  virtue  of  its  having  obtained  such  right, 
for  a  specified  period  of  time,  from  persona 
who  had  become  the  owners  of  the  land 
through  a  sale  of  it  for  the  nonpayment  of 
taxes,  and  also  setting  up  a  Statute  of  Limita- 
tions. 

After  a  replication,  proofs  were  taken  od 
both  ^des,  and  tbe  circuit  court  decided  in 
favor  of  the  plaintiff,  upon  the  ground  that, 
under  the  laws  of  Arkansas  in  force  at  tbe  time* 
tbe  taxes  were  assessed,  for  tbe  nonpayment 
of  which  the  land  was  sold,  it  was  necessary 
that  the  mine,  bavin p:  been  separated  from  the 
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fturface  soil,  sliotild  be  ^pnrately  assessed,  aDd 
It  could  Dot  be  sold  for  taxes,  except  upon  such 
an  assessment;  and  tbat  neither  the  mine,  nor 
the  mineral  in  it,  was,  in  the  present  case,  as- 
103]  sessed  or  sold.  The  court  maae  a  decree  per- 
petually enjoining  the  defendant  from  entering 
upon  or  removing  the  ndneral  or  any  part 
thereof  from  the  land,  and  further  ordering 
that  an  account  be  taken  of  the  quantity  and 
yalue  of  the  mineral  and  ore  already  removed 
by  the  defendant  from  the  land,  and  that  the 
defendant  account  to  the  plaintiff  for  its  value, 
and  appointing  a  master  to  take  said  account 
and  to  hear  evidence  and  report  the  same  to 
the  court.  From  that  decree  the  defendant 
has  appealed  to  this  cotirt,  and  the  case  has 
been  argued  by  the  appellee  on  its  merits,  and 
submitted  on  a  printed  brief  by  the  appellant. 

We  tiiink  that  the  decree  is  not  a  final  decree, 
and  that  this  court  has  no  jurisdiction  of  the 
appeal.  The  decree  is  not  final,  because  it 
does  not  dispose  of  the  entire  controversy  be- 
tween the  parties.  The  bill  prays  only  for  an 
iniuDCtion  and  an  account  of  the  quanti^r  and 
value  of  the  ore  taken  from  the  land  by  the  de- 
fendant. The  injunction  is  granted,  but  the 
account  remains  to  be  taken.  The  case  is  not 
one  where  nothing  remains  to  be  done  bv  the 
court  below  except  to  execute  ministerially  its 
decree.  In  all  cases  like  the  one  before  us  this 
court  has  uniformly  held  that  the  decree  was 
not  final  and  was  not  appealable. 

The  principal  cases  in  which  it  has  held  that 
the  decree  was  not  appealable,  because  not 
final,  are  the  following:  The  Palmyra,  28 
C.  8.  10  Wheat  502  [6: 8751;  Perkin$Y.  Four- 
niguet,  47*U.  8. 6  How.  206T12: 4061;  PuRiam 
▼.  ChriiHan,  47  U.  8.  6  How.  200  [12:  4091; 
Barnard  v.  Oibton,  48  U.  8.  7  How.  6«0  [12: 
6571;  CraigJiead  v.  WUton,  59  U.  8. 18  How. 
190715:  m\;  BeebeY.  RuMseU,  60  U.  8  19 How. 
1988 115: 6681;  Bum%9km  v.  StairUkmrp,  69  U.  8. 
a  Wall.  106117:905];  North  CarrSina  R.  Co.  v. 
Swaoey,  90  U.  8.  28  Wai;  405  [28-  186];  Boit- 
wiek  V.  Brinkerh4if,  106  U.  b.  8  [27: 781;  Orant 
▼.  Phcmix  Int.  Oo.  106  U.  8.  429  [27:  2871; 
Dainm  v.  KendaU,  119  U.  8.  68  [80: 805];  Par- 
mrM  ▼.  BMmon,  122  Q.  a  112  [80:  1122]; 
while  the  decree  has  been  held  final,  for  the 
purposes  of  an  appeal,  in  Ray  v.  Zat0,  7IJ.  8. 8 
Cranch.  179  [8:  4(&J;  WhiUnoT.  Bankqf  U.  8. 
88  U.  8  18  Pet  6  [10:  88];  Faroay  v.  Conrad, 
47  U.  a  6  How.  201  [12:  4041;  Branson  v.  La 
CromdbM.  B,  Co.  6TU.  8.  2  Black.  528  [17: 
869];  ^.  LouU,  L  M.dS.R.  Co.  v.  JSouifiem 
Bxprm  Co.  108  U  8.  24  [27:  688];  Ex  parte 
Norton,  108  U.  8.  287127:7091;  Wintkroplron 
Co.  V.  Meeker,  109  U.  8.  180  [^7:  898]. 

In  The  Palmyra,  a  prize  case,  the  captors  had 
filed  a  libel  in  the  district  court,  and  that  court 
(94]  bad  dismissed  it,  without  costs  and  damages 
against  the  captors.  The  circuit  court  affirmed 
the  decree  of  restitution,  with  costs  and  dam- 
ages. Thp  libeUints  having  appeded  to  this 
court,  the  tppeal  was  dismissea,  on  the  ground 
that  the  decree  of  the  circuit  court  was  not  fioal. 
Chief  Jvetiee  Marshall  saying:  "The  damages 
remain  undispojied  of,  and  an  appeal  may  still 
He  upon  that  part  of  the  decree  awarding  dam- 
ages. The  whole  cause  is  not,  therefore,  final- 
ly determined  in  the  circuit  court;  and  we  are 
of  opinion  that  the  cause  cannot  be  divided  so 
as  to  bring  up  tucceaiively  distinct  parU  of  it" 
t7« 


In  Perkini  ▼.  Foumiquet  the  circuit  court 
decreed  that  the  plaintiffs  were  entitled  to  two 
sevenths  of  certain  property,  and  referred  the 
matter  to  a  master  to  take  and  report  an  ac- 
count of  it,  and  reserved  all  other  matters  io 
controversy  until  the  coming  in  of  the  master's 
report.  It  was  held  that  that  was  not  an  ap- 
pealable decree,  Chitf  Juetiee  Taney  saying: 
"The  appellant  is  not  injured  by  denving  him 
an  appeal  in  tlds  stage  of  the  proceedings,  be- 
cause these  interlocutory  orders  and  decrees  re- 
main imder  the  control  of  the  circuit  court,  and 
subject  to  their  revision,  until  the  master's  re- 
port comet  in  and  is  finally  acted  upon  by  the 
court,  and  the  "^hole  of  the  matters  in  contro- 
versy between  the  parties  disposed  of  by  a  final 
decree.  And  upon  an  appeal  from  that  decree 
everv  matter  in  dispute  will  be  open  to  the  par- 
ties in  this  court,  and  may  all  be  heard  and  de 
cided  at  the  same  time."  . 

In  PuUiam  v.  Christian  a  decree  of  the  dr 
cuit  court  sot  aside  a  deed  made  by  a  bankrupt 
before  his  bankruptcy,  and  directed  the  trus- 
tees under  that  deed  to  deliver  over  to  the  as- 
signee in  bankruptcy  all  the  property  remain- 
ing undisposed  of  in  their  hands,  but  without 
deciding  how  far  the  trustees  might  be  liable 
to  the  assignee  for  the  proceeds  of  sales  pre- 
viously made  and  paid  away  to  the  creditors, 
and  directed  an  account  to  be  taken  of  the« 
last-mentioned  sums,  in  order  to  a  final  decree. 
It  was  held  that  the  decree  was  not  appealable, 
Mr  Justice  McLean  saying:  "There  is  no  sale 
or  change  of  the  property  ordered  which  can 
operate  injuriously  to  the  parties." 

In  Barnard  v.  Gibson,  tne  suit  was  one  for 
the  infringement  of  letters-patent.  By  the  de- 
cree of  the  circuit  court  a  perpetual  injunctioQ 
was  awarded,  and  it  was  referred  to  a  master 
to  ascertain  and  report  the  damages  which  the 

Slaintiff  had  sustained.  It  was  held  that  the 
ecree  was  not  appealable.  The  decree  in  that 
case  was  in  all  substantial  partictilart  like  the 
decree  in  the  present  case. 

In  Craighead  v.  Wilson,  the  decree  of  the 
circuit  court  ascertained  the  heirdiip  of  the 
plaintiffs  and  their  relative  rights  in  a  succes- 
sion, but  referred  it  to  a  master  to  state  accounts 
between  the  plaintiffs  and  defendants,  and  as- 
certain how  much  property  remained  in  Uie 
hands  of  the  latter,  and  bow  much  had  been 
sold,  with  the  pnces,  and  to  ascertain  what 
might  be  due  from  either  of  the  defendants  to 
the  plaintiffs.  It  was  held  that  the  decree  waa 
not  appealable. 

In  Beebe  v.  Russell^  the  bill  prayed  that  the 
defendants  might  be  ordered  to. convey  to  the 
plaintiff  certain  pieces  of  property,  which  it 
was  alleged  they  fraudulently  witnheld  from 
him,  and  accoimt  for  the  rents  and  profits. 
The  circuit  court  decreed  that  the  defendants 
should  execute  certain  conveyances  and  surren- 
der possession,  and  then  referred  the  matter  to 
a  roaster  to  take  an  account  of  the  rents  and 
profits,  giving  instructions  in  regard  to  the 
manner  of  taking  it  This  court  stated  that 
the  object  of  the  statute  in  regard  to  appeals 
was  to  prevent  a  case  from  coining  to  this  court 
from  the  courts  below  in  which  the  whole  con- 
troversy had  not  been  determined  finally,  and 
that  such  final  determination  might  be  had  in 
this  court;  and  tbat  whenever  the  whole  ooo- 
troversy  bad  been  determined  bj  the  drcoit 
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ooiixt»  and  minfaterlal  duties  only  were  to  be 
perfonned,  altboogb  an  amount  oue  remained 
to  be  asoerteined,  the  decree  was  final.  The 
decree  in  that  caae  was  held  not  to  be  appeal- 
able. 

hxHumUton  y.  Stainthorp,  wbicb  was  a  pat- 
ent waix,  the  decree  was  like  that  in  Barnard 
▼.  Gib$m,  and  the  appeal  was  dismissed . 

la  Kciih  OardUna  R,  Co.  y.  Bioaaey  it  was 
held  that  a  decree  of  foredoeure  and  sale  was 
Dot  final,  in  the  sense  which  allowed  an  appeal 
from  it,  80  long  as  the  amount  due  upon  the 
d^  bad  not  been  determined,  and  the  prop- 
crtT  to  be  aold  bad  not  been  ascertMned  and 
defined. 

In  BtmtwUk  y.  Brinkerhoff,  OhUf  Justice 
Waite  stated  the  principle  as  follows:  "The 
rule  is  well  settled  aud  oi  lon^  standing,  that  a 
Judgment  or  decree,  to  be  final,  wiUiin  the 
meuiiDg  of  that  term  as  used  in  the  Acts  of 
Congress  giving  this  court  JurisdlctioD  on  ap- 
peals and  writs  of  error,  must  terminate  the 
litigsUon  between  the  parties  on  the  merits  of 
tbe  caae,  so  that  if  there  should  be  an  afilrm- 
ance  hen;,  the  court  below  would  have  nothing 
to  do  but  to  execute  the  judgment  or  decree  u 
had  already  rendered." 

This  Tiew  was  repeated  in  Grant  y.  Phanix 
hu,  Co.,  where  an  appeal  by  tbe  defendant 
from  a  decree  in  a  foreclosure  suit  was  dis* 
misKd.  the  decree  neither  finding  the  amount 
due  nor  ordering  a  sale  of  the  mort^ged  prop- 
erty, although  it  oyemiled  the  defense,  de- 
dared  thepluntiff  to  be  the  bolder  of  tbe  mort- 
gage, and,  in  order  to  ascertain  the  amount  due 
to  tt  and  other  lien  creditors  and  for  taxes,  re- 
ferred the  case  to  a  master,  and  appointeid  a 
teoeiver  to  take  cha^  of  the  property. 

In  Dainem  y.  Kendall  the  principle  waa 
agiin  asserted  that  "a  decree,  to  be  nnal  for 
tbe  puiposea  of  an  appeal,  must  leave  the  case 
in  sodi  a  condition  that  if  there  be  an  aflSrm- 
tnee  here  the  court  below  will  have  nothing  to 
do  but  execute  the  decree  it  has  already  en- 
teed." 

Tbe  same  view  waa  maintained  in  Pareaiu 
r.RoHnton, 

It  remaina  to  see  the  principle  upon  which 
tills  court  has  acted  in  holding  decrees  to  be 
appealaUe  as  final  decrees. 

la  Baif  y.  Law  it  was  held  that  a  decree  for 
a  Site  unider  a  mortgage  was  an  appealable  de- 
cree. Of  course,  this  inyolves  tbe  propoiBition 
that  tbe  court  below  had  ascertained  and  fixed 
tbe  amount  due  under  the  mortgage. 

In  Whiting  y.  Bankef  U.  8.  thto  court  held 
that  a  decree  of  foreclosure  of  a  mortgage  luid 
for  a  aale  waa  a  final  decree,  and  that  Tt  was 
not  necessary  to  the  finality  of  it  that  tbe  sale 
•boald  have  taken  place  and  been  confirmed. 
Tbe  court  said  that  if  the  aale  had  been  com- 
pleted under  the  decree,  the  title  of  the  pur- 
fbtter  would  not  have  been  oyertbrown  or  in- 
▼thdaled  even  by  a  reversal  of  the  decree;  Uiat, 
coosequeotly,  i\!e  title  of  the  defendants  to  the 
Itod  would  niaye  been  extinguished,  and  their 
ttdnn  upon  a  reversal  would  have  been  of  a 
different  kind  from  that  of  a  restitution  of  the 
(aod  »old;  and  that,  under  a  decree  of  foreclos- 
ore  and  sale,  the  ulterior  proceedings  were  but 
•  mode  of  executine  such  decree. 

A  leading  case  where  this  court  held  the  de- 
<nb  bek>w  to  be  final  was  that  of  Forgay  v. 

Its  U.  &  U.  6.,  Book  88. 


Conrad.  The  decree  in  that  caae  ordered  that 
certain  deeds  be  set  aside  as  fraudulent  and 
void;  that  certain  lands  and  slaves  be  delivered 
up  to  the  plaintiff;  that  one  of  the  defendants 
pay  a  certain  sum  of  money  to  the  plaintiff; 
that  the  plaintiff  have  execution  for  those  sev- 
eral matters;  and  that  the  master  take  an  ac- 
count of  the  profits  of  the  lands  and  slaves  and 
an  accoimt  of  certain  money  and  notes;  and 
then  concluded  as  follows:  "And  so  much  of 
the  said  bill  as  contains,  or  relates  to,  matters 
hereby  referred  to  the  master  for  a  report,  is 
retained  for  further  decree  in  tbe  premises;  and 
so  much  of  tbe  said  bill  as  is  not  now,  nor  has 
been  heretofore,  adiudged  and  decreed  upon, 
and  which  is  not  aoove  retained  for  tbe  pur- 
poses aforesaid,  be  dismissed  without  preju- 
dice, and  that  tbe  said  defendants  do  pay  tbe 
costs."  It  was  lield  that  that  decree  was  a  final 
decree  and  appealable,  Cliief  Justice  TBiteye&Y' 
ing:  "And  when  tbe  decree  decides  the  right 
to  the  property  in  contest,  and  directs  it  to  be 
delivered  up  by  the  defendant  to  the  complain- 
ant, or  directs  it  to  be  sold,  or  directs  the  de- 
fendant to  pay  a  certain  sum  of  *money  to  the 
complainant,  and  the  complainant  is  entitled 
to  have  such  decree  carried  immediately  into 
execution,  the  decree  must  be  regarded  as  a 
final  one  to  that  extent,  and  authorizes  an  ap 
peal  to  this  court,  although  so  much  of  the  bill 
is  retained  in  the  circuit  court  as  Is  necessary 
for  the  purpose  of  adjusting  by  a  further  de- 
cree the  accounts  between  the  parties  pursuant 
to  the  decree  passed." 

In  Branson  v.  La  Crosse  d  M.  R.  Co,  it  was 
held  that  a  decree  for  the  sale  of  mortgaged 
premises  was  a  final  decree,  settling  the  merits 
of  the  controversy,  and  that  the  subsequent 
proceedings  were  simply  a  means  of  executing 
the  decree.  The  same  principle  was  applied 
in  8t.  Louis,  L  M.  d  8,  R,  Co,  v.  SouihemEsD' 
press  Co.  and  in  Ex  parte  Norton, 

In  Winthrop  Iron  Co,  v.  Jfeeker,  it  was  held 
that  where  a  decree  decides  the  right  to  the 
property  in  contest,  and  the  party  u  immedi- 
ately entitled  to  have  it  carried  into  execution, 
it  is  a  final  decree,  although  the  court  below 
retains  possession  of  so  mudi  of  the  bill  as  may 
be  necessary  for  adjusting  accounts  between 
tbe  parties,  the  court  remarking  that  such  a 
case  was  different  from  a  auit  by  a  patentee  to 
establish  his  patent  and  recover  for  infringe- 
ment, because  there  the  money  recovery  was  a 
part  of  the  subject  matter  of  the  suit 

Within  the  principles  established  by  the  fere- 
going  eases,  the  decree  now  brfore  us  was  net  a 
final  decree^  and  the  appeal  must  he  dismissed. 


WILLIAM  ROEMER,  Appt., 

V, 

DAVID  NEUMANN  m  al. 

(See  8.  a  Reporter's  ed.  lOa-lOfi.) 

Filing  disclaimer,  in  patent  suit,  after  decision 
— rehearing  in  eguitt —practice  as  to  dis- 
claimer—patent void  for  want  of  notelty, 

h  After  an  action  in  equity  fOr  the  infringement 
of  letters-patent  has  beon  heard  and  dedded  upon 
its  merits,  the  plaintiff  cannot  file  a  disclaimer  in 
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oourt,  or  introduoe  new  evidenoe  upon  that  or 
Any  other  lubjeet,  except  at  a  rehearing  granted 
hy  the  oourt,  upon  such  terms  as  tt  thinks  lit  to 
tnnpose. 

H  The  flrranting  or  refusal,  absolute  or  oondltlonalf 
of  a  rehearing  in  e(iuity,  as  of  a  new  trial  at  law, 
rests  in  the  discretion  of  the  oourt  in  which  the 
oase  has  been  heard  or  tried,  and  is  not  a  subject 
of  appcAL 

i.  Where,  after  an  opinion  has  been  rendered  in 
the  oourt  below  dismissing  a  suit  for  infringe- 
ment of  letters-patent,  plaintUt  filed  a  disclaimer 
aud  a  petition  for  rehearing  and  a  rehearing  was 
granted  upon  payment  of  the  costs,  and  on  fSH- 
ure  to  pay  the  ooets  a  final  decree  was  entered 
dismissing  the  bill  with  costs,  and  the  plaintilf  ap- 
pealed to  this  court,— A<ld,  that,the  terms  imposed 
as  a  oondition  precedent  to  a  rehearing  not  hav- 
ing been  complied  with,  the  disclaimer  was  not 
in  the  case. 

L  The  patent  granted  to  plaintiff  Sept.  1,  1878, 
No.  806, 541«  for  improrementi  in  looks  for  satob- 
eto,  as  originally  issued,  is  TOid  for  want  of 
novelty. 

[No.  52.] 

Argtud  Nn.  /,  1889.    Bedded  Nov.  11,  1889, 

APPBAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  in  equity 
for  the  infriDgement  of  letters-patent  for  im- 
ptoyements  in  locks  for  satchels.    JjPrmed, 
Opinion  below,  26  Fed.  Rep.  108. 

Statement  bj  Mr.  JuiUee  Ghrmji 
This  was  a  oiU  in  equity  for  the  infringement 
of  letterahpatent  No.  208,541,  granted  to  the 

Elaintifl  September  1, 1878,  for  improyements 
I  locks  for  satchels,  with  the  foUowing  sped- 
iication  and  claims: 

''Be  it  known  that  I,  William  Roemer,  of 
Newark,  County  of  Essex,  and  State  of  New 
Jersey,  have  invented  a  new  and  iinproved  lock 
for  satchels,  traveling-bags,  eta,  of  whidi  the 
foUowing  is  a  spedflcation: 

"This  invention  relates  to  certain  improve- 
ments in  the  construction  of  lock-cases  of  the 
kind  described  in  letters-patent  No.  190.907  and 
195,288,  which  were  sranted  to  me  May  15, 
1877,  and  September  18, 1877,  respectively. 

*'The  prindpal  object  of  the  invention  is  to 
reduce  the  expense  of  the  lock-case,  and  to 
fender  the  same  more  practical  in  form  and 
construction. 

"The  invention  consists,  prindpally,  in  form- 
ing the  body  of  the  lock-case  with  open  ends, 
and  in  combining  the  same  with  cast  blocks  or 
end  pieces,  whidi  are  separately  made,  all  as 
hereinafter  more  fully  described. 

"In  the  accompanying  drawing,  flaure.  1 
represents  a  bottom  view  of  my  Improved  lock- 
case;  figure  2  is  a  vertical  longitudinal  section 
of  the  same,  and  figure  Sis  a  vertical  transverse 
section  of  the  same  on  the  Une  e  e,  figure  1. 
Similar  letters  of  reference  indicate  correspond- 
Ingparts  in  all  the  figures. 

^The  letter  *A'  in  the  drawing  represents  the 
body  or  central  portion  of  the  lock-case.  The 
same  is  made  of  sheet  metal  or  other  suitable 
material,  and  bent  into  a  U  form,  substantially 
as  Indicated  in  figure  8,  so  as  to  form  the  top 
a  and  the  sides  ft  6  of  the  lock-case.  The  bot- 
tom of  the  lock-case  Is  opeu,  and  the  ends  at 
(be portion/^  uvalaoopen. 

tn 


"B  B  are  nieces  of  cast  metal  or  other  suit- 
able material,  constructed  to  fit  into  the  open 
ends  of  the  body  A,  into  which  these  blocks  or 
plugs  B  B  are  inserted,  as  dearly  shown  in 
figure  2.  Each  block  B  should  have  a  shoul- 
der, d,  to  limit  the  degree  of  its  insertion  into 
the  shell  A,  or  of  the  insertion  ol  the  shell  into 
the  block. 

"In  use  on  a  satchd  or  carpet-bag,  the  enda 
B  B,  after  being  inserted  into  the  shell  A.  or 
vice  vena,  in  manner  stated,  are  fastened  to  the 
satchd  or  bag  by  a  bolt  or  pin  that  passes 
through  an  aperture,  e,  of  the  shell  A,  and 
throuffh  a  corresponding  aperture,  /,  of  the 
block  B,  there  being  one  such  bolt  or  pin  at  oir 
near  each  end  of.the.piece  A;  but  the  plugs  ot 
end  pieces  B  B  may  also  be  secured  oy  addi- 
tional or  separate  bolts,  if  desired,  and  so  may 
also  the  shell  A.  The  blocks  B  may  also  serve, 
if  desired,  to  secure  the  ends  of  the  handle  or 
the  catchea  which  dose  the  Jaws  of  the  bag» 
and  for  other  suitable  purposes. 

"The  lock  portion  proper  is,  of  course,  con- 
tained within  the  shell  A,  the  drawing  indicat- 
ing the  bolt  C,  which  is  moved  br  means  of 
the  handle  g.  The  other  parts  of  the  lock  are 
not  necessary  to  show.  By  casting  the  pieces 
B  B  the  same  mold  may  be  used  for  both 

Eieces  B  B  of  one  lock-case,  and  the  entire  casa 
t  made  very  inexpensive  and  yetpractlcal. 
The  ends  are  adapted  to  shells  A  of  suitable  m 
varying  lengths. 

"1.  In  a  lock-case,  the  ccmibination  of  tba 
body  A,  having  open  ends,  with  the  end  pieces, 
B  B,  that  are  applied  thereto,  substantially  at 
herdn  shown  and  described. 

"2.  The  end  pieces,  BB.  of  a  lock-case,  mada 
with  shoulders  d,  for  defining  thdr  positiona 
relative  to  the  body  A,  substantially  as  and  for 
the  purpose  spedfled." 

After  an  answer  denying  in  due  form  novdty 
and  infringement,  ana  a  general  replication^ 
the  case  was  heard  upon  the  pleaoings  ana 
proofs  in  the  circuit  court,  which  rendered  and 
filed  an  opinion  dismissing  the  bill,  and  hold- 
ing that  while  the  defendant's  lock  would  be 
an  infringement  of  the  plaintiff's  patent  if  the 
daims  were  good,  yet,  in  view  of  the  prior  state 
of  the  art,  the  claims  were  void  for  want  of 
novel^,  unless  they  could  be  so  limited  by  con- 
struction as  to  make  end  pieces,  provided  with 
notches  or  recesses  to  hold  handle  rincs  or 
catdies,  an  essential  feature  of  the  Invention; 
and  that  they  could  not  be  so  limited,  because, 
although  the  drawing  showed  end  pieces  pro- 
vided with  such  notches,  the  notches  were  not 
In  terms  referred  to,  either  In  the  spedflcatloa 
or  In  the  daims,  as  a  part  of  the  Invention,  nor 
in  any  way  alluded  to,  except  In  the  Inddental 
observation  in  the  specification  that  the  blocka 
or  end  pieces  "may  also  serve,  if  desired,  to  se- 
cure the  ends  of  the  handlea  or  the  catchea 
which  dose  the  Jaws  of  the  bag."  26  Fed. 
Rep.  102. 

Unmediatelv  afterwards  the  plaintiff  filed  in 
the  Patent  Office  a  disclaimer  suting  that  he 
had  reason  to  believe  (being  so  informed  iiy 
that  opinion)  that  through  inadvertence  the 
specification  and  claims  of  the  patent  were  too 
broad,  indoding  that  of  which  the  plaintiff 
was  not  the  first  inventor,  and,  therefore,  dia- 
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rtiiming  in  each  daim  "any  blocks,  B,  that 
have  not  the  notches  fonned  in  them  as  shown 
Ld  the  drmwins  for  holding  the  handle  rings, 
as  d«crit)ed  in  the  specidcation;"  and  there- 
opoQ,  to  order  to  enable  him  to  avail  himself 
of  the  disclaimer,  filed  a  motion  for  a  rehear- 
ing; and,  upon  the  court  declining  to  entertain 
the  tpestion  upon  that  motion,  filed  a  formal 
petition  for  a  rehearing,  which  the  cotirt,  upon 
trgnmentand  consideration,  granted  upon  con- 
diBon  that  the  plaintiff  should  pay  to  the  de> 
feodaot  all  costs  of  suit  up  to  the  time  of  filing 
that  petition,  to  be  taxed  by  the  clerk.  The 
costs  having  been  taxed  acoordinffly,  and  the 
plaintiff  having  stated  through  h&  counsel  in 
open  eoort  that  he  was  unable  to  comply  with 
the  condition,  a  final  decree  was  entered,  dis- 
mising  the  bill,  with  costs;  and  the  plaintiff 
appealed  to  this  court 

Jfi".  Arthur  V.  Briesen*  for  appellant: 
A  djaclalmer  is  filed  in  time,  if  filed  after  the 
opinion  ot  the  court. 

AtwtUer^g.  Go.  v.  Bucher  Mfg.  Oo.  8  Fed. 
Bep.  610;  Afer  v.  OaOoway,  20  BUtchf.  447: 
BrndoM  T.  Bomadka,  21  Fed.  Rep.  188;  Smith 
i.ykkoU,  88 U.  8.  21  Wall  117  (22:  567). 

The  disclaimer  is  unnecessary,  provided  the 
eomt  would  read  the  patent  so  that,  if  two 
Radings  are  possible,  it  will  give  that  reading 
wbidi  win  sustain  it. 

Adair  Y.  Thayer  AT  Biaicht  HdS-^tO;  Water- 
htn  Bram  Co,  v.  Item  York  A  B.  Brass  Co.  8 
n*.  Pat  OaiL  48-47;  liUh  v.  Bragg,  8  Fed. 
Ben.  688;  TwrviU  v.  Michigan  Southern  A  N. 
I  i.  Cb.  68  U.  a  1  WaD.  491-610  (17:  668-672); 
{yoa  V.  Qoodwin^  8  Sumn.  620. 

itera.  J.  £•  Hindoo  Kyde  and  FreSaric 
K  BeUe,  for  appellees: 

WhOe,  onder  the  statute.  Rev.  Stat  S  4022. 
Apttentee  can  recover  upon  a  separable  portion 
of  the  invention  claimed  in  his  patent,  even 
without  filing  a  disclaimer,  provided  that  he 
haa  not  imreasonably  neglected  or  delayed  to 
IQe  such  disclaimer,  yet  the  practice  in  equity 
is  that  it  is  not  proper  to  enter  a  decree  in 
iafor  of  a  patentee,  based  on  a  portion  of  the 
iorention  claimed  by  him,  until  he  has  given 
ntiafactory  proof  that  he.  has  filed  a  proper 
diadaimer. 

Myen  v.  F¥ame,  8  Bktchf .  446;  Burdett  v. 
A(9*  16  Blatchf .  849;  Chriatman  v.  Rumeey, 
17  &tdif.  148;  Aiken  v.  Dolan,  8  Fish.  Pat 
Oh.  207;  Tale  Lock  Mfg.  Co.  v.  SeoviU  mg. 
Of.  18  Blatchf.  248;  Cage  v.  Herring,  lOTU. 
8.  «4e  (27:  604). 

Hefely  bringing  old  devices  into  Juztaposi- 
tioQ,  and  then  allowing  each  to  work  out  its 
own  effect  without  the  production  of  some- 
^Usgnovd,  ii  not  inventton. 
JedmOerJer  v.  Faber,  92  U.  S.  864  (28:  722); 
Bifl»  V.  Tan  Wcrmer,  87  IT.  8.  20  Wall.  858 
»:  841);  Ruhber-Coated  K  T.  Co.  v.  Wiping, 
97  U.  a  7  (24:  942);  BauJtiU'Fointed  Tack  Co. 
\  IW  AMTf  Mfg.  Co.  109  U.  8. 120  (27:  878); 
9nmhy.  Qrand  Street.  P.  P.  SF.RCo.Kft 
17.  S.  664  (87:  678);  PiekeHng  v.  MeCuUough, 
104  U.  a  810  (26:  749). 

Boemer's  inv^tion  was  a  mere  mental  con- 

ceiite  QntH  187a    It  had  not  been  reduced 

j^Poelied  f6rm,  and  did  not  take  rank  as  an 

"Nation  mtil  that  time. 

^46  T.  Quintard,  9  Blatchf.  862;  WhiU  v« 

^t8CI.a 


AUen,  201i£f.  224;  Sickele  v.  Borden,  8  BhOchf. 
585. 

Mr.  Justice  Gv9,j  delivered  the  opinion  of 
the  court: 

After  the  case  had  been  heard  and  decided 
upon  its  merits,  the  plaJntifl  could  not  file  a 
disclaimer  in  court,  or  introduce  new  evidence 
upon  that  or  any  other  subject,  except  at  a  re- 
hearing granted  by  the  court,  upon  such  terms 
as  it  thought  fit  to  impose.  The  granting  or 
refusal,  absolute  or  conditional,  of  a  rehearing 
in  equity,  as  of  a  new  trial  at  law,  rests  in  the 
discretion  of  the  court  in  which  the  case  has 
been  heard  or  tried,  and  is  not  a  sublect  of  ap- 
peal. The  terms  imposed  as  a  conoition  pre* 
cedent  to  a  rehearing  not  having  been  complied 
with,  the  disclaimer  was  not  in  the  case. 

The  construction  which  the  court  gave  to  the 
claims  of  the  patent  as  originally  issued  was 
indisputably  correct  8o  construed,  it  is  hardly 
denied  by  the  plaintiff,  and  is  conclusively 
proved  by  the  evidence,  that  the  patent  is  void 
tor  want  of  novelty. 

Decree  d^firmed. 


LBWI8  W.  SMITH,  PIff.  in  Brr.. 

9. 

RICHARD  J.  BOLLB& 
|Bee&  a Bepoiter*s  ed.  U6-UiL) 

Measure  of  damages,  in  action  forfaies    .^. . 
sentatians    loss  sustained-'^money  paid  out-^ 
e9idenee-~proximaite  results. 

1.  In  an  action  for  damages  for  false  and  fraudo- 
lent  representations  in  the  sale  of  stook,  the 
measure  of  damages  Is  not  the  dilferenoe  between 
the  oontraot  price  and  the  market  value  It  the 
propertj  was  as  represented  to  be. 

&  What  the  plaintUT  might  have  ffained  Is  not  the 
question;  but  what  be  lost  by  beinff  deoelved  into 
the  purchase. 

8.  Defendant  is  bound  to  make  good  the  loss  sus- 
tained, such  as  the  moneys  that  plaintiff  has  paid 
out  and  Interest  and  any  other  outlay  legitlniately 
attrihutahle  to  defendant's  fraudulent  conduct; 
tmt  this  liability  does  not  Indude  the  expected 
fruits  of  an  unrealiaed  speculation. 

4.  What  the  plaintiff  T>aid  for  the  stock  Is  propet 
to  be  proved  to  establish  what  loss  plaintiff  has 
sustained.  If  the  stock  had  a  value,  that  would 
necessarily  be  applied  In  reduction  of  the  dam- 


ft.  The  damage  to  be  reoovered  must  always  be  the 
natural  and  proximate  consequence  of  the  aol 
oomplatned  of.  Those  results  are  proximate 
which  the  wrong-doer,  from  his  position,  must 
have  contemplated  as  the  probable  oonsequence 
of  his  fraud. 

[No.  47.] 

Argued  Oct  31, 1889.     Decided  Not.  11, 1889. 

IN  ERROR  to  the  Circuit  Oonrt  of  the 
United  States  for  the  Northern  District  of 
Ohio  to  review  a  Judgment  for  plaintiff  in  an 
action  to  recover  damages  for  fraudulent  rep- 
resentations hi  the  sale  of  shares  of  mining 
stock.    Beeersed. 

Statement  by  Jlr.  Ohitf  Justice  Fallen 
Richard  J.  Belles  filed  his  petition  against 
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Lewis  W.  Smith  od  the  twenty-first  day  of 
February,  1884,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio,  to  recover  damages  for  alleged  fraudu- 
lent representations  in  the  sale  of  shares  of 
mining  stock,  in  place  of  which  an  amended 
petition  was  substituted  on  the  second  day  of 
March,  1886,  by  leave  of  court.  The  amended 
petition  set  up  five  causes  of  action : 

First,  That  in  the  fall  of  1879  defeadant 
and  one  Joseph  W.  Haskins  entered  into  a 
fraudulent  combination  to  form  an  incorpo- 
rated mining  company  based  upon  alleged  min- 
inc^  property  in  the  Territory  of  Arizona,  and 
for  Uie  alleged  purpose  of  mining  *^\\Ytr  ore 
therefrom  and  milling  the  same  for  market; 
that  the  title  to  the  property  was  claimed  to 
be  in  Haskins;  that  HaskiDs  and  otners  organ- 
ized said  corporation  under  the  Laws  of  New 
York,  by  the  name  of  "The  Irene  Mill  and 
Mining  Company/'  with' a  capital  of  two  mil- 
lions of   dollars,  divided  into  one  hundred 

[126]  thousand  shares  of  twenty  dollars  each;  that 
Haskins  took  the  whole  of  the  stock  and  paid 
for  the  same  by  transferring  to  the  company 
the  alleged  mining  property,  and  apparently 
for  tbe  sum  of  two  millions  of  dollars;  that 
Haskins  and  defendant  then  represented  that 
sixtv  thousand  shares  of  said  stock  were  is- 
sued to  or  paid  for  by  Haskins,  and  were  de- 
Sosited  with  the  treasurer  of  the  company,  to 
e  sold  to  subscribers  and  purchasers,  and  the 
proceeds  to  be  applied  to  the  construction  of 
a  stamp  mill  to  be  connected  with  the  sup- 
posed mining  property,  and  for  the  purpose 
of  further  sinking  the  shaft  and  tunnel  then 
in  progress;  that  the  defendant  had  in  connec- 
tion with  Haskins  some  interest  in  the  stock, 
the  extent  of  which  was  then  and  is  still  un- 
known to  plaintiff;  that  plaintiff  was  wholly 
Ignorant  of  tbe  value  of  the  stock  and  of  the 
mining  property  on  which  it  was  supp)osed  to 
be  based,  never  having  dealt  in  such  stock  or 
property;  that  in  the  month  of  February, 
1880,  the  defendant  applied  to  him  to  buy  and 
subscribe  for  some  of  the  stock,  stating  that 
he  was  interested  in  it,  and  that  before  acquir- 
ing an  interest  be  had  learned  from  Haskins 
the  enormous  value  of  the  property,  and  to 
wkMsij  himaelf  had  gone  to  Arizona  and  thor- 
onghlv  examined  it;  that  he  then  represented 
to  plaintiff  a  variety  of  facts  as  existing  in 
respect  to  the  mine,  making  it  of  great  vadue, 
which  representations  are  set  forth  in  detail; 
and  ^at  having  known  the  defendant  for  sev- 
eral vears,  and  believing  him  to  be  a  truthful 
and  honest  man,  and  without  knowledge  or 
suspicion  that  said  representations  were  un- 
true, but,  believing  and  relying  on  the  same, 
the  plaintiff  had,  at  the  request  of  the  defend- 
ant, in  the  month  of  February,  1880.  agreed 
to  buy  of  the  defendant  four  thousand  shares 
of  the  stock,  at  $1.50  per  share,  which  con- 
tract was  completed  in  the  monUi  of  March, 
16^,  by  the  payment  in  full  of  the  purcbane 

[127]  price,  to  wit,  six  thousand  dollars,  to  one  H. 
J.  Davia,  who  claimed  to  act  as  treasurer  of 
the  oompany,  and  from  whom  plaintiff  re- 
ceived oertiflcatea  f6r  tbe  stock.  Plaintiff  then 
alleged  that  said  representationa  were  each  and 
all  false  and  fraudulent,  specifically  denying 
the  truth  of  each  of  them,  and  averring  that 
"sakl  stock  and  mining  property  was  then, 
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and  still  is,  wholly  worthless;  and  that  bad 
the  same  been  as  represented  by  defendant  it 
would  have  been  worth  at  least  ten  dollars  per 
share,  and  so  plaintitf  says  that  by  reason  of 
the  premises  he  baa  sustained  damages  to  the 
amount  of  forty  thousand  dollars." 

Second.  That  defendant  made  similar  false 
and  fraudulent  representations  to  John  H. 
Bolles,  by  which  the  latter  was  induced  to 
purchase  two  thousand  shares  of  the  ftock,  at 
the  price  of  $1.50  per  share,  and  waa,  by  rea- 
son of  the  premises,  damaged  to  the  extent  of 
six  thousand  dollars;  and  that  John  H.  Bolles 
had  transferred  his  claim  to  tbe  plaintiff,  who 
was  entitled  to  recover  of  defendant  said  sum. 

Third,  That  defendant  made  similar  false 
and  fraudulent  representations  to  L.  W.  Mars- 
teller,  who  was  thereby  induced  to  purchase 
eight  hundred  shares  of  said  stock,  at  the 
price  of  $2.00  per  share,  and  was  damaged 
by  reason  of  the  premises  to  the  extent  of  two 
thousand  dollars,  and  bad  transferred  his 
claim  to  the  plaintiff,  who  was  therefore  en- 
titled to  recover  said  sum  of  the  defendant. 

Fburth,  That  the  defendant  had  made  simi- 
lar false  and  fraudulent  representations  to 
Mrs.  Mary  Manchester,  and  induced  her.  in 
reliance  thereon,  to  purchase  two  hundred 
and  twenty-five  shares  of  the  stock,  at  a  cost 
(according  to  the  original  petition)  of  four 
hundred  and  fifty  dollars,  and  she  had  in- 
curred damages  thereby  to  the  extent  of  fif- 
teen hundred  dollars;  that  this  claim  had  been 
assigned  to  the  plaintiff,  who  waa  entitled  to 
recover  said  sum  of  the  defendant. 

Fifth,  That  defendant  made  similar  false 
and  fraudulent  representations  to  one  John 
Van  Oassbeck,  who  was  induced  tberet)y  to 
purchase  twenty-five  hundred  shares  or  the 
stock,  at  $2.00  per  share,  makjsig  five  thou- 
sand dollars,  which  he  had  paia  to  defendant, 
and  he  was  by  reason  of  the  premises  dam- 
ai^  to  the  extent  of  ten  thousand  dollars; 
and  that  Van  Oassbeck  bad  transferred  this 
claim  to  the  plaintiff,  whereby  the  latter  was 
entitled  to  recover  said  sum  of  the  defend- 
ant 

Plaintiff  further  ave?red  that  the  aggregate 
of  said  damages  amounted  to  sixty  thousand 
five  hundred  dollars,  for  which  he  prayed 
Judgment. 

I>efendant  answered  plaintiff's  petition,  ad- 
mitting the  incorporation  and  organixation  of 
"The  Irene  Mill  and  Mininir  Company,"  bat 
denying  all  and  singular  the  remaining  allega- 
tions of  the  petition,  and  further  set  up  af- 
firmatively tbe  Statute  of  Limitations. 

Tbe  second  and  fourth  causes  of  action  as 
set  forth  in  the  original  petition,  founded  on 
the  claims  of  John  H.  Bolles  and  Mary  Man- 
chester, sought  merely  a  resclsiioo  of  the  con- 
tracts and  to  recover  back  all  the  money  they 
had  respectively  paid  for  shares  of  stock,  but 
by  the  amended  petition  their  causes  of  action 
were  changed  to  counts  for  the  recovery  of 
damages  resulting  to  said  John  H.  and  Mary 
from  the  alleged  false  and  frandulent  repre- 
sentations. 

The  cause  was  tried  bv  a  Jury  and  resulted 
in  a  verdict  for  the  plaintiff,  assessing  hia 
damages  at  the  sum  of  $8,140,  upon  which, 
after  a  motion  for  a  new  trial  had  been  made 
by  the  defendant,  and  overruled,  judgment 
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w«s  rendered,  and  the  canse  waa  then  brought 
kexe  on  writ  of  error. 

Mmn,  W.  W.  Boyntoiu  J.  C.  Hale  and 
Bernard  H.  Fitch,  for  plaintiff  in  error: 

It  vras  erroneous  to  permit  the  plaintiff  to 

prove  the  pecuniary  staiKling  of  the  defendant. 

C^q^liji  V.  Comvumwedtih  Im.  Oo,  110  U.  S. 

95  ^:  83);  2  Oreenl.  £v.  §  $49  (Red.  ed.); 

Sedgwick  oo  Damages,  2T7. 

C^ages  wiU  not  be  allowed  to  be  given 
with  any  reference  to  the  defendant's  wealth 
or  poTerty. 

J^vrt  r.  Malcolm,  6  Hill,  292;  Jamm  ▼. 
BMington,  8  Car.  &  P.  589;  Maod^Y,  (hgood, 
50  Barb  88a 

Kridence  of  like  acts  or  declarations  by  the 
psrty  charged  with  the  fraud  is  not  admissible 
unless  at  or  near  the  same  time. 

LfJMrfa  ▼.  ClqMti.  74  U.  8.  7  Wall.  188  (19: 
10^;  OcuOe  ▼.  BuOard,  84  U.  8.  28  How.  172 
(16:  424);  Butler  ▼.  Watkim,  80  U.  tt.  18  Wall. 
456(30:  8m 

A  new  trial  win  always  be  granted  where 
the  Judge  interferes  wiUi  the  lawful  province 
of  the  jury  to  the  prejudice  of  the  party  com- 
plaining. 

Eeitkeeker  ▼.  Fitzhugh  (Ean.)  20  Pac.  Rep. 
465. 

When  counsel  in  argument  makes  a  state- 
Bent  of  a  material  fact  not  in  evidence  against 
the  obiectioo  of  the  other  party,  he  violates 
the  rig^it  of  a  fair  trial,  and  his  client  assumes 
the  burden  of  proving  that  the  decision  was 
not  sffected  thereby. 

BuUardy.  Borton  dbM.RCh,2  New  Eng. 
Bep.  899,  84  N.  H.  27;  Dmgherty  v.  Welch,  2 
Kew  Bng.  Rep.  561,  63  Conn.  559-560. 

It  is  error  sufficient  to  reverse  a  Judgment 
for  eoansd,  agabist  olrjection,  to  state  facts 
penioent  to  the  issue  and  not  in  evidence,  or 
to  sKnme,  ofrguendo,  such  fads  to  be  the  case, 
wbea  th^  are  not. 
Brawn  V  Swintford,  44  Wis.  282. 
If  counsel  persevere  in  arguing  impertinent 
facts  not  before  the  Jury,  or  in  appealing  to 
prejudices  foreign  to  the  evidence,  exception 
msy  be  taken  t^  the  other  side,  which  may 
be  goo<)  ground  for  a  new  trial,  or  for  a  re- 
venal  in  this  court. 

Oeddand  Paper  Oo,  ▼.  Banks,  16  Neb.  20; 
Grom  V.  State,  11  Tex.  App.  864;  Oonn  v. 
Btate,  11  Tex.  App.  890;  WOIU  v.  MeNeill, 
67  Tex.  466;  Th&mpeon  v.  State,  48  Tex.  278; 
Bmjf  V.  State,  10  Ga.  622;  Un,ion  Cent,  L. 
hi.  Cb.  V.  Oheeter,  86  Ohio  St.  201 ;  State  v. 
Kidand,  85  N.  C.  576;  Butler  v.  Slam,  50  Pa. 
459;  iVopfo  V.  MitcheU,  62  Cal.  411;  Tucker 
t.  Benniker,  41  N.  H.  822;  Bolfe  ▼.  Buntford, 
•8Me.564. 

Wbenever,  in  the  exercise  of  a  sound  dis- 
cretion, it  appears  to  the  court  that  the  jury 
Btty  have  bc^  influenced  as  to  their  verdict 
hy  sQch  extrinsic  matters,  however  thought- 
IcmIj  or  innocently  uttered,  or  that  the  state- 
neots  were  made  by  counsel  in  a  conscious 
lod  defiant  disregard  of  his  duty,  then  the 
▼fnlict  should  be  set  aside. 

Winter  T,  Saee,  19  B:an.  556;  FryY,  Benneit, 
t  Boaw.  5M)2;  Brewidee  v.  Eewitt,  1  Ho.  App. 
)60;  8taU  V.  Lee,  66  Mo.  167;  State  ▼.  Kring, 
14  Mo.  591;  1  Hayne,  New  Trial  and  Appeal, 
$00;  Wdffe ▼.  J^nnit.  74  Ala.  886.' 
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To  permit  over  objection  prosecuting  coun- 
sel to  comment  upon  the  personal  appearance 
of  the  defendant,  not  as  a  witness  nor  on  ac- 
count of  Ills  manner  and  bearing  as  such,  but 
as  indicating  a  probability  of  gout,  or  to  refer 
to  a  particular  Juror  as  having  become  prej- 
udiced in  the  case,  is  such  error  as  will  re- 
verse the  Judgment. 

Bessette  ▼.  State,  101  Ind.  86;  ForkiTis  v. 
Oup,  55  Miss.  168;  Martin  v.  State,  68  Miss. 
505;  People  v.  Dane,  59  Mich.  550. 

Mr.  £•  J.  Estep»  for  defendaot  in  error: 

Any  evidence  having  a  tendeocy,  thoui^h  it 
may  be  slight,  to  establish  f  rsud.  is  competent. 

Hubbard  v.  Briggs,  81  N.  Y.  588. 

Defendant  is  answerable  for  the  loss  of  the 
moneys  which  the  plaintiff,  without  fault  on' 
his  part,  lost  in  this  speculation.  . 

Huhbard  v.  Briggs,  81  N.  Y.  5ia  ^ 

Whenever  counsel  may  infer  any  particular 
result  from  the  evidence,  however  improbable 
such  result  may  be,  the  court  should  not  re- 
strain him  from  arguing  upon  such  result 

Hatcher  v.  Staie,  18  Ga.  464;  Logan  ▼.  Mim- 
roe,  20  Me.  259;  Hayne  on  New  Trial,  §  50, 
p.  156. 

Mr.  Chief  Juetice  FoUer  delivered  the 
opinion  of  the  court: 

The  bill  of  exceptions  states  that  the  court 
charged  the  Jury  "as  to  the  law  by  which  the 
Jury  were  to  be  governed  in  the  assessment  of 
damages  under  &e  issues  made  in  the  case." 
that  "the  measure  of  recoTery  is  generally 
the  difference  between  the  contract  price  and 
tbo  reasonable  market  value,  if  the  property 
had  been  as  represented  to  be,  or  in  case  the 
property  or  stock  is  entirely  worthless,  then 
its  value  is  what  it  would  have  been  worth  if 
it  had  been  as  represented  by  the  defendant, 
and  as  may  be  shown  in  the  evidence  before 
you." 

In  this  ther  was  error.  The  measure  of 
damage  was  jot  the  difference  between  the 
contract  price  and  the  reasonable  market  value 
if  the  property  had  been  as  represented  to  be, 
even  if  the  stock  had  been  worth  the  price 
paid  for  it;  nor  if  the  stock  were  worthless, 
could  the  plaintiff  have  recovered  the  value  it 
would  have  bad  if  the  property  had  been 
equal  to  the  representations.  What  the  plain- 
tiff might  have  gained  is  not  the  question,  but 
what  he  had  lost  by  being  deceived  into  the 
purchase.  The  suit  was  not  brought  for 
breach  of  contract.  The  gist  of  the  action 
was  that  the  plaintiff  was  fraudulently  induced 
by  the  defendant  to  purchase  stock  upon  the 
faith  of  certain  false  and  fraudulent  represen- 
tations, snd  so  as  to  the  other  persons  on  whose 
claims  the  plaintiff  sought  to  recover.  If  the 
Jury  believed  from  the  evidence  that  the  de- 
fendant was  guilty  of  the  fraudulent  and 
false  representations  alleged,  and  that  the 
purchase  of  stock  had  been  made  in  reliance 
thereon,  then  the  defendant  was  liable  to  re- 
spond in  such  damages  as  naturally  and  prox- 
imately resulted  from  the  fraud.  He  wsa 
bound  to  make  good  the  loss  sustained,  such 
as  the  moneys  the  plaintiff  had  paid  out,  and 
interest,  and  any  other  outlay  legitimately  at- 
tributable to  defendant's  fraudulent  conduct;  [130] 
but  this  liabili^  did  not  include  the  expected 
fruits  of  an  unrealized    specnlatioD.    The 
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reasonable  market  value,  if  the  property  bad 
been  as  represented,  afforded,  tiierefore,  no 
proper  element  of  recovery. 

Nor  bad  the  contract  price  the  beanng  given 
to  it  by  the  court.  What  the  plaintuT  paid 
for  the  stock  was  properly  put  in  evidence, 
not  at  the  basis  of  the  applioition  of  the  rule 
In  relation  to  the  difference  between  the  con- 
tract price  and  the  market  or  actual  value,  but 
as  establishinff  the  loss  he  had  sustained  in  that 
particular.  If  the  stock  had  a  value  in  fact, 
that  would  necessarily  be  applied  in  reduction 
of  the  damages.  "The  damage  to  be  recov- 
ered must  always  be  the  natural  and  proximate 
consequence  of  the  act  complained  of,"  says 
Mr.  Greenleaf,  Vol.  n,  S  256;  and  'The  test 
is,"  adds  Chief  Jtutiee  Beasley  in  ChxUsr  v. 
Binningmr,  88  K.  J.  L.  518,  "that  those  resulu 
are  proximate  which  the  wrong-doer  from  his 
position  must  have  contemplated  as  tbe  prob- 
able consequence  of  his  fraud  or  breach  of 
contract"  In  that  case,  the  plaintiff  had 
been  induced  by  tbe  deceit  of  the  defendant  to 
enter  into  an  ou  speculation,  and  the  defend- 
ant was  held  responsible  for  tbe  moneys  put 
Into  the  scheme  by  the  plaintiff  in  the  orainary 
course  of  the  business,  which  moneys  were 
lost,  less  the  value  of  the  interest  which  the 
plaintiff  retained  in  the  property  held  by  those 
associated  in  the  speculation.  And  see  Hotm 
V.  WaUon,  117  IlL  180. 141  [8  West.  Rep.  571. 
678];  SUngertand  v.  Bennett,  66  N.  Y.  611; 
Sehviobacker  v.  BiddU,  84  HI.  517;  Fitteim- 
mom  V.  Chapman,  87  Mich.  189. 

We  regard  the  instructions  of  the  court 
upon  this  subject  as  so  erroneous  and  mislead- 
ing as  to  require  a  reversal  of  the  Judgment 
The  five  causes  of  action  covered  the  purchase 
of  nine  thousand  five  hundred  and  twenty-five 
shares  of  stock,  for  which  $16,050  in  the  ag- 
gregate had  been  paid.  The  plaintiff  did  not 
withdraw  either  of  his  five  counts,  nor  request 
tbe  court  to  direct  the  Jury  to  distinguish  be- 
tween them.  The  verdict  was  a  seneral  one 
for  $8,140;  and  while  it  may  be  quite  probable 
that  the  Jury  did  in  fact  as  counsel  for  defend- 
[131]  ant  in  error  contends,  award  to  the  plaintiff 
under  his  first  cause  of  action  the  sum  be  bad 
paid  for  the  shares  he  had  purchased  himself, 
and  interest,  we  cannot  bold  this  as  matter  of 
law  to  bave  been  so;  nor  can  we  determine 
what  influence  the  erroneous  advice  of  the 
learned  judge  may  have  had  upon  the  deliber- 
ations of  the  jury. 

Other  errors  are  assigned,  which  we  think 
it  would  subserve  no  useful  purpose  to  review. 
They  involve  rulings,  the  exceptiors  to  which 
were  not  so  clearly  saved  as  misht  have  been 
wished,  bad  the  disposal  of  this  case  turned 
upon  them,  and  which  will  not  probably,  in 
tbe  care  used  upon  another  trial,  be  repeated 
precisely  as  now  presented. 

For  the  error  indicated,  ihs  Judpment  U  re- 
ined and  the  cause  remanded  with  a  direction 
to  grant  a  new  trial. 
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those  in  which  they  are  loeated-^personal  prit- 
Hege—toaiver  of— -Act  qf  Jul/g  If.  ISSt—U- 
legal  interest, 

1.  A  suit  against  a  nattonaJ  bank,  to  reoo  ver  baek 
twloe  the  amount  of  interest  fllegally  taken  Iff 
it  is  a  suit  to  recover  a  penalty  Incurred  undei  a 
law  of  the  United  States. 

a.  The  exemption  of  national  banks  from  salts  in 
state  courts  elsewhere  than  in  tbe  county  or  dty 
in  which  sooh  banks  are  located  was  prescribed 
for  the  convenience  of  those  banks,  and  is  a 
privilege  which  they  can  waive. 

8.  Where  a  national  bank^wlien  sued  Ina  state 
court  in  a  county  other  than  that  to  which  the 
bank  is  located,  appears  in  the  suit  and  makes  its 
defense,  andsroes  to  trial  upon  the  mertta,  with- 
out claiming  ita  privilege  of  being  sued  only  la 
the  county  in  which  it  is  located,  it  waives  such 
prlvUege  and  cannot  claim  It  for  tbe  llzat  Umm  In 
an  appellate  court. 

4  The  proviso  of  the  fourth  section  of  tbe  Act  of 
July  12, 18BS,  refers  only  to  suits  by  or  against  nar 
tional  banks  brought  after  tbe  pasMge  of  thaS 
Act,  and  does  not  apply  to  a  suit  commenced  b^ 
fOre  Its  passage. 

^^       [No.  50.] 

Argued  No9. 1, 1889,      Decided  Ifoe.  11, 1889. 

r^  E^ROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a  Judg- 
ment in  favor  of  plaintiff  in  an  action,brought 
in  the  Superior  Court  of  Cleveland  County, 
North  Carolina,  to  recover  of  a  National  Bank 
established  at  Charlotte  in  Mecklenburg  Coun- 
ty  in  that  State  twice  the  amount  of  Interest 
paid  to  it  above  what  the  law  allowed  it  to  re- 
ceive.   Affirmed, 

The  facts  and  case  are  stated  in  the  opinion. 

Mr.  Wnu  £•  £»rlet  for  plaintiff  in  error: 

Tbe  judicial  power  of  the  United  States 
must  not  be  exerted  in  a  esse  to  which  it  doea 
not  extend,  even  if  both  parties  desire  to  have 
it  exerted. 

XJ.  S,  V.  Buekabee,  88  U.  8.  1«  Wall.  414, 
485(21:  457,  464);  Piquignot  v.  Fttinsghania 
R.  Co,  57  U.  S.  16  How.  104  (14:  868):  Dred 
Scott  V.  8andford,  60  U.  a  1»  How.  400-403 
(15:  608,  699). 

Neither  state  legislation  nor  Judicial  con- 
struction can  affect  tbe  jurisdiction  as  pointed 
out  in  %  5198  of  the  Banking  Law. 

Commercial  Nat.  Bank  v.  dimmons/i  Flip. 
452;  Union  Nat.  Bank  v.  Chicago,  8  Bias.  88; 
Main  v.  Second  Nat.  Bank,  6  biss.  26;  CadU 
V.  Traeg,  11  Blatchf.  Iu6;  (Mham  v.  First 
Nat.  Bank,  85  N.  C.  240;  New  Orleans  Nat. 
Bkg.  Amso.  v.  Adams,  8  Woods,  24;  Manufao- 
turers  Nat.  Bank  v.  Baack,  8  Blatchf.  188. 

In  an  action  to  recover  a  forfeiture,  the  dec- 
laration must  set  forth  every  fact  which  ia 
necessary  to  inform  the  court  that  his  case  It 
within  the  statute. 

Comyn*s  Dig.  Pleader  (c.  50)  (c.  22);  Wright 
V.  Wheeler,  8  Ired.  L.  184;  Bhelton  v.  Davis, 
69  N.  C.  824:  Gates  v.  Cray,  66  N.  C.  442; 
McKay  v.  Woodle,  6  Ired.  L.  852;  AUen  v. 
Ferguson,  6  Ired.  Li.  17;  McKes  v.  Lineberger, 
69  N.  C.  217. 

Mr.  Jog.  B.  B»telielor»  for  defendant  io 
error: 

It  nowhere  appears  in  tbe  record  that  any 
right  under  any  statute  of  the  United  Stales 
was  claimed  by  the  plaintiff  in  error,  and  thai 
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the  decMon  of  the  Supreme  Ck>urt  of  North 
Ouolinm  vm  advent  to  such  right. 

Qii§an  ▼.  Chouteau.  76  U.  S.  8  Wall.  814  (18: 
817);  QromY.  U.  8.  Mortgage  €h.  108  U.  8. 484 
<87:797):  Commercial  Bank  7,  Bodteitor,  82  TJ. 
a  15  Wa)L  689  (81:  111);  Phaniis  Ine.  Co,  ▼. 
OanUnmr,  78  U.  8.  11  Wall.  804  (20;  118); 
mingor  r.  MietouH,  80  U.  8. 18  Wall.  857  (80: 
€851 

Uiider  the  dedaions  in  North  Carolina,  the 
fact  that  the  court  does  not  have  jarisdiction 
of  the  person  must  he  taken  adYantage  of  hy 
plen  in  abatement,  otherwise  the  Jurisdictional 
<Iiiettkin  is  waiyed,  and  the  court  can  render 
%  Talid  judgment 
Bramdi  ?.  Houoton,  Bush.  L.  88;  MeMiwn 

T.  BamUUon,  7t  N.  C.  800;  Cloman  T.  8taton, 

78  N.  a  88S;  De  Sobrp  t.  IfiehoUon,  70  U.  8. 

8  Wall.  428  (18:  864);  Carter  r,  B&nnett,  66 

U.  &  15  flow.  854  d4:  787). 
Tbe  question  before  the  court  is  one  of 

practice  and  procedure  only,  in  which  the  state 

statute  govema. 
Garter  ▼.  Bennett,  66  U.  8. 16  How.  857  (14: 

787):  J<mm  Y.  MeMaiten,  61  U.  8.  80  How.  88 

(16:  810). 

Mr.  Juetiee  Harlan  delivered  the  opinion 
of  tbe  court: 

This  action  waa  brought  in  the  8uperior 
Court  of  Cleveland  County,  North  Carolina, 
by  tbe  defendant  in  error,  against  the  plaintiff 
In  error,  a  national  banking  association,  estab- 
lished at  Charlotte,  Mecklenburg  County,  in 
that  State.  It  was  based  upon  Uie  provision 
of  tbe  Revised  8tatutefl  of  the  United  States 
authorizing  any  person,  paying  to  any  such 
I  ssnciatioo  a  greater  rate  of  interest  tlian  the 
I  law  sUows  it  knowingly  to  take,  receive,  re- 
serte  or  charge,  to  recover  from  it,  in  an  ac- 
tioD  hi  the  nature  of  an  action  of  debt,  twice 
tbe  amount  of  the  interest  so  paid.  R  8. 
gS  5197.  5198. 

The  defendant  filed  an  answer  denying  all 
tbe  material  allegations  of  the  complamt,  and, 
in  addition,  pleaded  in  bar  the  limitation  of 
two  jears  provided  by  Congress  for  actions  of 
this  cbsracter.     R.  8.  %  5188. 

Tbe  jury,  in  response  to  the  issues  submitted 
to  tbem,  found  that  the  plaintiff  paid,  on  the 
onrioos  contracts  deficribed  in  certain  counts 
of  Ibe  complaint,  the  sum  of  $554.28  during 
tbe  two  years  next  preceding  the  commence- 
Bwot  of  the  action,  and  returned  a  verdict 
axahMt  the  bank  for  twice  that  sum,  namely, 
81.108.56.  Judgment  was  accordingly  ren- 
oered  for  the  latter  sum  in  favor  of  Morgan. 
|i  That  judgment,  having  been  affirmed  by  the 
6Q|ffeme  Court  of  North  Carolina,  is  here  for 
f^examination.  The  principal  error  assigned 
ii  that  the  only  state  court  which,  consistently 
with  tbe  laws  of  the  United  States,  could  take 
oogoiKance  of  this  action,  was  one  established 
in  tbe  cotutyor  city  where  the  bank  was  lo- 
cated, and  which  bad  jurisdiction  in  similar 
caM. 

B?  tbe  9th  aecUon  of  the  Judiciary  Act  of 
1780,  it  was  provided  that  the  district  courts 
of  tbe  United  States  "shall  also  have  exclusive 
<n||^^hial  coi^iiKance  ...  of  all  suits  for  pen- 
tlties  and  forfeitures  incurred  under  the  laws 
of  tbe  United  States."  1  Stat.  76,  77.  This 
Iffoviflion  was  in  force  when  the   National 
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Bank  Act  of  June  8, 1864,  was  passed.  IZ 
Scat  99,  §g  8, 57.  By  that  Act  it  was  declared 
that  associations  formed  pursuant  to  its  pro- 
visions "ipaj  make  contracts,  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  and 
equity,  as  fully  as  natural  persons"  (§  8  );  and 
that  "suits,  actions  and  proceedings  against 
any  association"  formed  under  it  "may  be 
had  in  any  circuit,  district  or  territorial  conn 
of  the  United  States  held  within  the  district 
in  which  such  association  may  be  established, 
or  in  any  state,  county  or  municipal  court  in 
the  county  or  city  in  which  said  association  is  .  .  , 
located,  having  jurisdiction  in  similar  cases: 
Provided,  however.  That  all  proceedings  to 
enjoin  the  comptroller  under  this  Act  shall  be 
had  in  a  circuit,  district  or  territorial  court  of 
the  United  States^  held  in  the  district  in  which 
the  association  is  located."    (&^.) 

Section  568  of  the  Revised  Statutes  provides 
that  the  district  courts  shall  have  jurisdiction 
of  "all  suits  for  penalties  and  forfeitures  in« 
curred  under  any  law  of  the  United  States," 
and  section  629  declares  that  the  circuit  courts 
of  the  United  States  shall  have  original  Juris- 
diction of  "all  suits  by  or  against  any  banking 
association  established  in  the  district  for  which 
the  court  is  held,  under  any  law  providing  fur 
national  banking  assodalions."  Section  711 
defines  the  cases  in  which  "the  jurisdiction 
vested  in  tbe  courts  of  the  United  States" 
shall  be  "exclusive  of  the  courts  of  the  sev- 
eral States,"  and  among  such  are  "all  suits 
for  penalties  and  forfeitures  incurred  under 
the  laws  of  the  United  States."  But  no  sub-  [1441 
division  of  that  section,  in  terms,  embraces 
suits  brought  under  the  National  Bank  Law, 
by  or  against  associations  organized  under  it. 

The  revision  omitted  entirely  that  part  of 
the  Act  of  1864  (§  57)  designating  the  particu- 
lar state  courts  in  which  auits,  actions  or  pro- 
ceedings agninst  a  national  banking  association 
might  be  brought  That  omission  was  rem- 
edied by  the  Act  of  February  18, 1875,  entitled 
"An  Act  to  Correct  Errors  and  to  Supply 
Omissions  in  the  Revised  Statutes  of  the 
United  States."  (18  Stat.  816,  82U.)  By  that 
Act,  section  5198  of  the  Revised  Statutes  (title 
National  Banks),  giving  the  right  to  recover 
back  twice  tbe  amount  of  the  interest  illegally 
received  by  a  national  bank,  was  amended  by 
adding  thereto  these  words:  "That  suits,  ac- 
tions and  proceedings  against  any  association 
under  this  title  may  be  had  in  any  circuit, 
district  or  territorial  court  of  the  United  States 
held  within  the  district  in  which  such  associa- 
tion may  be  established,  or  in  viuy  state,  county 
or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located  having  juris- 
diction in  similar  cases." 

A  suit  against  a  national  oank  to  recover  back 
twice  the  amount  of  interest  illegally  taken  by 
it  is  a  suit  to  recover  a  penalty  incurred  under 
a  law  of  tbe  United  States;  and  it  may  be  that  if 
the  Act  of  1864  had  been  silent  as  to  the  courts 
which  raisht  take  cognizance  of  such  a  suit, 
it  must,  at  any  time  before  the  revision  took 
effect,  have  been  brought  In  the  proper  court 
of  tbe  United  States.  But  the  Acts  of  1864 
and  1875.  authorizing  certain  state  courts  to 
take  cognizance  of  suits,  actions  and  proceed- 
ings against  national  banking  associations, 
had  the  effect,  so  far  as  suits  for  penalties 
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incurred  under  the  laws  of  the  UDited  States 
were  coQcemed,  to  modify  the  provision  in 

J»rior  enactmeots  that  expressly  excluded  suits 
or  such  penalties  from  the  cognizance  of  state 
courts.  When  the  present  action  wa^rougbt, 
the  jurisdiction  of  the  courts  of  the  United 
States  of  suits  for  penalties  incurred  uuder 
the  National  Bankioe  Act  for  taking  usurious 
interest,  was  not  excTusi?e  of,  bat  concurrent 
with,  the  Jurisdiction  of  such  state,  county 
or  municipJEtl  courts  of  the  county  or  city  in 
which  the  bank  was  located  as  had  jurisdic- 
tion, under  the  local  law,  in  similar  oases. 

[145]  This  exemption  of  national  banking  associa- 
tions from  suits  in  state  courts,  established 
elsewhere  than  in  the  county  or  city  in  which 
such  associations  were  located,  was,  we  do 
not  doubi.  prescribed  for  the  convenience  of 
those  institutions,  and  to  prevent  interruption 
in  their  business  that  might  result  from  their 
books  being  sent  to  distant  counties  in  obe- 
dience to  process  from  state  courts.  Fint  Nat, 
Bank  cf  Bethd  ▼.  Pahquioque  Nat  Bank,  81 
U.  S.  U  Wall.  888.  894  [20:  840,  843];  Oroeker 
▼.  Marine  Nat.  Bank,  101  Mass.  240.  But, 
without  indul^og  in  conjecture  as  to  the  o\h 
ject  of  the  exemption  in  question,  it  is  suffi- 
cient that  it  was  granted  by  Congress,  and,  if 
it  had  been  claimed  by  the  defendant  when 
appearing  in  the  Superior  Ooun  of  Cleveland 
County,  must  have  been'  recognized.  The 
defendant  did  not,  however,  chooae  to  claim 
immunity  from  suit  in  thiat  court.  It  made 
defense  upon  the  merits,  and,  having  been 
unsuccessful,  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  the  State,  and  in  the 
latter  tribunal,  for  the  first  time,  claimed  the 
immunity  granted  to  it  by  Congress.  This 
was  too  late.  Considering  the  object  at  well 
as  the  words  of  the  statute  authorizing  suit 
against  a  national  banking  association  to  be 
brought  in  the  proper  state  court  of  the  county 
where  it  is  located,  we  are  of  opinion  that  its 
exemption  from  suits  in  other  courts  of  the 
same  State  was  a  personal  privilege  that  it 
could  waive,  and  which,  in  this  case,  the  de- 
fendant did  waive,  by  appearing  and  making 
defense withoutclaimmg  the  immunity  granted 
by  Congress.  No  reason  can  be  suggested  why 
one  court  of  a  State,  rather  than  another,  both 
being  of  the  same  dignity,  should  take  cogni- 
zance of  a  suit  against  a  national  bank,  except 
the  convenience  of  the  bank.  And  this  con- 
sideration supports  the  view  that  the  exemp- 
tion of  a  national  bank  from  suit  in  any  state 
court  except  one  of  the  cotinty  or  city  in 
which  it  is  located  is  a  personal  privilege, 
which  it  could  claim  or  not,as  it  deemed  nec- 
essary. 

It  is  proper  to  say  that  we  lay  no  stress  upon 
the  proviso  of  the  fourth  section  of  the  Act 
of  July  12,  1882,  entitled  "An  Act  to  Enable 
National  Banking  Associations  to  Extend 
Their  Corporate  Existence,  and  for  Other 
Purpoees.*' 22  Stat.  192-168,  c.  290,  $  4.  That 
proviso  refers  only  to  suits  by  or  against 
national  banking  associations,  brought  after 
the  passage  of  that  Act.  The  present  suit 
wan  commenced  before  that  date. 
The  objection  that  the  compUint  does  not 

[146]  state  facts  sufficient  to  constitute  a  cause  of 
action,  under  the  Act  of  Congress,  is  not  well 
taken.    It  might  have  becA  mor?  specific,  but 
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enough  was  alleged  to  Justify  the  court  in  over* 
ruling  the  motion  in  arrest  of  judgment.  Th« 
Bank  filed  its  answer,  and  went  to  trial  upon 
the  merits;  and  as  the  verdict  embraces  only 
illegal  interest  taken  within  the  two  years  nezi 
preceding  the  commencement  of  the  action, 
there  is  no  ground  to  contend  that  the  judg- 
ment exceeded  the  amount  that  Congress 
authorized  to  be  recovered. 
Judgment  t^fflrmed. 


DAVID  K.  HILL,  Flff.  in  Err^ 

«• 

MARY  J.  SUMNER 

CBee&  a  Beporter's  ed.lia-lM.> 

Leadng  qf  propertff,  tehen  a  diepami  cf 
meaning  of  the  word  "dieptm" — unpatdpw^ 
ehaee  money,  iehen  due. 

L  Wliere,fnaoontraotfOr  tbesaleof  anlnteraH 
In  a  mine,  it  is  provided  that  If  tfae  purdiaser  aft 
any  ttane  shaU  dispose  of  or  soli  saoh  Interest* 
then  and  in  that  ease  tho  unpaid  purohaae  mooeiy 
shaU  become  immediately  due  and  payable,  a 
leasing  of  the  property  is  a  disposal  of  it  so  as  ta 
render  the  purohaser  immediately  liable  for  th» 
unpaid  purchase  money,  although  by  the  terms 
of  the  oontraot  the  same  had  not  beoome  otheiw 
wise  due. 

X  Tlie  words  ^dispose' of**  are  not  STiiohymoua 
with  the  word  **8eU.**and  its  definition  must  be 
considered  with  referenoe  to  the  remainder  of 
tfae  oontraot  to  ascertain  its  meaning. 

&  It  being  agreed  in  tfae  oontraot  that  tliepor- 
chaser  shall  pay  tfae  purchase  money  out  of  tho 
first  production  of  the  mine,  and  having  pot  It 
out  of  his  power  to  perform  this  obligation  by  a 
lease  of  the  same,  suoh  lease  was  a  disposal  of 
the  property  within  tlie  meaning  of  the  oontraot* 
which  rendered  him  immediately  liable  for  th# 
purchase  money. 

[No.  768.1 

MmUtteOi  Get.  91,  1889.    Decided  Nov.  11^ 

1889. 

r^  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado 
to  review  a  judgment  in  favor  of  plaintiff  to 
recover  unpaid  purchase  money  of  a  mine. 
Affirmed. 

The  facts  and  case  are  stated  in  the  opinion. 

Jieeere.  ThoouMi  M«  Patterson  and 
Charles  S«  Thomas*  for  plaintiff  in  error: 

If  a  contract  specifies  no  time  the  law  im- 
plies that  it  shall  be  performed  within  a  rea- 
sonable time,  and  what  is  a  reasonable  time  is 
a  ouestion  of  law. 

2  Parsons  on  Contracts.  662;  Attwood  t. 
Clark,  2  Me.  249;  HiU  v.  Hcbart,  16  He.  164; 
2  Chitty  on  Contracts,  1062,  note  U;  1  Sugdeo 
on  Vendors,  417,  Tiote  T. 

The  ootirt  erred  in  construing  the  makinif^ 
of  this  lease  to  be  a  disposition  of  the  property 
within  the  meaning  of  the  contract. 

Sheffieid  v.  Oniry,  8  Atk.  286,  PMpe  ▼. 
Earne,  101  U.  S.  880  (25:  868):  U.  8.  v.  Ora- 
tiot.  82  U.  8.  14  Pet.  526  aO:  578);  LimngeUm 
V.  Stieklee,  7  Hill,  253. 

The  words  "sale"  and  "diapoae"  maao 
alienation  of  title. 

Itt  U.S. 
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Mdam  ▼.  SUtematl,  15  Johns.  978;  Jack- 
fOA  ▼.  Harrison^  17  Johns.  66;  BdwardB  ▼. 
F^rmtn  F,  Ins,  d  Loan  Oa.  2t  Wend.  494; 
BUtoH  T.  Schilling,  42  N.  T.  79;  Oru9oe  ▼. 
Bi^,8WflA.  2d4..2W.  BL766;  Doey.Hogg, 
4  Dow.  A;  Ry.  2!^. 

'^Disposed*'  means  a  parting  with  tht  title 
Ib  anj  manner. 

&7yrac0  ▼.  King.  6  Tied.  Eq.  480;  Church 
T.  Brmn,  15  Yes.  Jr.  258;  Bogen  v.  Ooodwin, 
I  Man.  475;  .B^nl  ▼.  JTikw,  5  Cal.  252;  Nich^ 
$U  ?.  Eaton,  91  U.  a  716  (28:  254);  JSoZI  ▼. 
IV^**  IB  Pick.  455;  Fofib^r  ▼.  VincMt,  19 
Fk.n9. 

iff.  Lb  C  Rockwell  for  defendant  in 
vrar. 

JKr.  JutHee  HQler  delivered  the  opinion 
aftbeooart: 

This  Is  a  writ  of  error  to  the  Circuit  Court 
of  tba  United  states  for  the  District  of  Col- 
ondo.  The  action  was  originally  brought  by 
Mary  J.  Sumner,  the  present  defendant  in 
error,  against  David  K.  Hill,  plaintiff  in  er- 
ror, in  the  District  Court  of  Arapahoe  County, 
in  the  State  of  Colorado,  and  was  afterwards 
remofed  by  Hill,  on  the  ground  of  diverse 
dtiienship,  into  the  Circuit  Court  of  the 
Vnited  States. 

It  appeara  from  the  record  that  on  and  prior 
to  the  12th  day  of  February.  1880,  the  defeod- 
iDt  Hill  and  Edward  R.  Sumner,  and  bis  son, 
Erlwaid  H.  Sumn«^r,  were  the  owners  of  a 
miiie,  called  the  Buckeye  lode,  situated  on 
Fryer  Hill,  in  the  California  mining  district, 
h  the  County  of  Lake  and  State  of  Colorado; 
tbst  the  said  Edward  H.  Sumner  was  the 
owner  of  one  eighth,  snd  his  son,  Edward  H. 
Sumner,  the  owner  of  another  one  eighth, 
sndifided,  of  this  mine,  of  which  Hill  was 
the  owner  of  the  remainder.  It  also  appears 
tbst  HiU  was  a  man  of  considerable  means, 
vbidi  was  not  the  case  with  the  others;  that 
•ome  work  had  been  done  upon  the  mine,  and 
money  expended  upon  it,  which  had  been  ad- 
tanced  mainly  by  Hill;  that  in  this  condition 
of  siZsirs  Edward  H.  Sumner  sold  his  one 
eighth  in  the  mine  to  Hill,  and  took  from  Hill 
s  written  obligation  to  pay  him  ten  thousand 
dollan  for  it,  in  the  manner  prescribed  by  an 
iBStroment  in  writing,  of  which  the  following 
itioopy: 

"This  is  to  certify  that  Edward  R.  Sumuer, 
of  Leadville,  State  of  Colorado,  has  this  day 
sold  to  me  one  undivided  one  eighth  part  of 
tbe  Buckeye  lode,  vein,  mine  or  deposit,  situ- 
•t«d  on  Fryer  Hill,  in  the  California  minine 
district,  in  the  County  of  Lake,  in  the  State 
of  Cok>rado,  for  the  sum  of  ten  thousand 
dollsrs,  tobe  paid  as  follows,  to  wit  ($1,808.48) 
OBs  thonsand  three  hundred  eight  ^V^  dollars 
Cttk  in  hand,  the  receipt  of  which  is  hereby 
ickoowledged. 
]  "Second.  To  pay  all  expenses  for  and  on 
Malf  of  Edward  R.  Sumuer  upon  one  un- 
diTided  one  eighth  part  of  said  mine  owned 
l>r  Edward  H.  Sumner  which  has  accrued 
•ioce  tbe  first  day  of  February,  A.  D.  1880, 
^  which  may  hereafter  accrue  for  sinking 
ibe  ibafi  upon  said  mine,  for  all  machinery 
P^u^tssed  in  sinking  the  shaft  end  in  operat- 
ing the  ssme  until  pay  mineral  shall  have  been 
tidied. 
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"Third.  To  pay  on  behalf  of  said  Edward 
R.  Sumner,  for  the  benetlt  of  Edward  H. 
Sumner,  owner  of  said  one  eighth  interest  of 
Uie  whole  of  said  mine,  one  eighth  part  of  sll 
the  expenses  for  litigation  regarding  the  title 
and  the  possession  thereof,  or  for  trespssses 
which  may  be  committed  u|)on  said  property 
from  and  after  the  date  above  written. 

"Fourth.  And  to  pay  on  behalf  of  the  said 
Edward  R  Sumner  one  eighth  part  of  all 
other  assessments,  taxes  and  expenses  (mean- 
ing upon  tbe  one  eighth  interest  owned  by 
Edward  H.  Sumner,  being  independent  of 
the  one  eighth  conveyed  to  me  this  day  by 
said  Edward  R.  Sumner)  of  every  name  and 
nature,  which  may  Justly  accrue  against  said 
property,  which  sum  or  sums  of  money,  aa 
wdi  as  all  other  sums  of  money  which  may 
be  advanced  and  paid  out  by  me  In  pursuance 
of  this  agreement,  shall  be  applied  by  in- 
dorsement upon  this  contract  by  the  said  Ed- 
ward R.  Sumner  or  bis  assigns  in  payment  of 
the  aforesaid  sum  of  ten  thousand  dollars,  as 
far  as  the  same  shall  go  to  the  payment  thereof. 

"Fifth.  And  after  deduatinff  all  the  afore* 
said  sums  of  money  above  menuoned,  I  hereby 
agree  to  pay  to  the  said  Edward  R  Sumner 
or  his  order  the  residue  of  the  said  ten  thousand 
dollars  out  of  the  first  production  of  my  in- 
terest in  said  mine,  ao  soon  aa  the  same  shall 
be  realized  therefrom;  and  if  at  any  time  I 
shall  dispose  of  or  sell  one  eighth  part  of  said 
mining  property,  then  and  in  that  case  the 
residue  of  said  ten  thousand  doHars  shall  be- 
come immediately  due  and  payable  to  the 
said  Edward  R.  Sumner  or  his  order.  In  no 
case  am  I  to  pav  out  more  than  ten  thousand 
dollars  on  behalf  of  aald  Edward  R.  Sumner 
on  the  one  eighth  interest  of  Edward  H, 
Sumner,  including  the  $1,808.48  mentioned 
as  paid  above. 

"Witness  my  hand  and  seal  this  twelfth 
day  of  February,  A.  D.  1880,  at  Chicago, 
Illinois. 

"(Signed)        David  E.  Hill.    [Seal.]" 

It  seems  from  this  paper  pretty  dear  that 
Edwsrd  R  Sumner,  in  conveving  his  one 
eighth,  was  anxious  to  secure  the  other  one 
eighth,  held  by  his  son  Edward  H.  Sumner, 
from  being  lost  by  reason  of  his  inability  to 
pay  such  assessments  as  miaht  be  made  on  it 
in  the  progress  of  developing  the  mine  and 
bringing  it  into  profitable  operation.  It  ap- 
pears from  the  record  that  Hill  continued 
work  upon  the  mine  and  received  credit  upon 
this  written  contract  until  October  10,  1888, 
snd  about  that  time  he  ceased  to  work  upon 
it  or  to  mske  any  further  effort  to  develop  it. 
On  July  29,  1885,  Hill  made  a  lease  of  the 
mine  to  George  A.  Jenks/  who  bad  been  agent 
of  Hill  in  tbe  previous  efforts  to  develop  it. 
The  following  is  a  copy  of  this  lease: 

"This  agreement  of  lesse,  made  this  20th 
day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-five,  be- 
tween David  K.  Hill,  of  the  City  of  Chicago, 
County  of  Cook,  and  State  of  Illinofs,  and 
Robert  Esser,  of  the  City  of  Leadville,  County 
of  Lake,  and  State  of  Colorado,  lessors,  and 
Gkorge  A.  Jenks,  of  the  City  of  Leadville, 
County  of  Lake,  and  State  of  Colorado,  lessee, 
witneeseth: 
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"Tbal  the  said  lesson,  for  and  to  ooosider- 
atlon  of  the  royalties,  covenaots  and  agree- 
ments hereinafter  reserved  and  by  the  said 
lessee  to  be  paid,  kept  and  performed,  have 
granted,  demised  and  let,  and  by  these  pres- 
ents do  grant,  demise  and  let  unto  the  said 
lessee  all  the  foUo  wing-described  mine  and  min- 
ing property  sitaate  in  California  mining  dis- 
tr^.  County  of  Lake,  and  State  of  Colorado, 
to  wit: 

"All  their  interest  in  the  Buckeye  lode 
mining  claim,  situate  on  the  north  slope  of 
Fryer  Hill,  in  said  mining  district,  county 
and  State,  together  with  the  appurtenances: 

"To  have  and  to  hold  unto  the  said  lessee 
for  the  term  of  two  years  from  date  hereof, 
aspiring  at  noon  on  the  29th  day  of  July,  A. 
D.  1887,  unless  sooner  forfeited  or  determined, 
through  the  violation  of  any  covenant  here- 
inafter against  the  said  tenant  reserved. 

"And  in  consideration  of  such  demise  the 
said  lessee  does  covenant  and  agree  with  the 
•aid  lessors  as  follows,  to  wit: 

"To  enter  upon  said  mine  or  premises,  and 
work  the  same  mine  fashion,  in  manner  nec- 
l^^^j  essary  to  good  and  economical  mining,  so  as 
take  out  the  greatest  amount  of  ore  possible, 
with  due  regard  to  the  development  and  pres- 
ervation of  the  same  as  a  workable  mine, 
and  to  the  special  covenants  hereinafter 
reserved. 

"To  well  and  sufficiently  timber  said  mine 
at  all  points,  where  proper  in  accordance  with 
good  mining,  and  to  repair  all  old  timbering 
wherever  it  may  become  necessary. 

"To  keep  at  all  times  the  drifts,  shafU, 
tunnels  and  other  workings  thoroughly 
drained  and  clear  of  loose  rock  and  rubbish, 
unless  prevented  by  extraordinary  mining 
casualty. 

"To  deliver  to  said  lessors  as  royalty  ten 
per  cent  of  the  net  smelter  returns  of  all  ore 
extracted  from  said  premises,  running  to  and 
including  twenty  dollars  ($20)  per  ton,  and  on 
all  ores  running  over  twenty  ($20)  per  ton, 
twenty-five  per  cent  of  the  net  smelter  re- 
turns. 

"To  deliver  to  the  said  lessors  the  said  prem- 
ises, with  the  appurtenances  and  all  improve* 
meets,  in  good  order  and  condition,  with  all 
drifts,  shafts,  tunnels  and  other  pas^ges  thor- 
oughly clear  of  loose  rock  and  rubbish,  and 
drained,  and  the  mine  ready  for  immediate 
continued  work  (accidents  not  arising  from 
negligence  alone;  excluded),  without  demand 
or  further  notice,  on  said  89th  day  of  July, 
A.  D.  1887,  at  noon,  or  at  any  ticne  previous, 
upon  demand  for  forfeiture. 

"And,  6nally,  that  upon  the  violation  of 
any  covenant  or  covenants  hereinbefore  re- 
served, the  term  of  this  lease  shall,  at  the  op- 
tion of  the  lessors,  expire,  and  the  same,  wiUi 
said  premises,  with  the  appurtenances,  shall 
become  forfeited  to  said  lessors,  and  said  lessors 
or  their  agent  may  thereupon,  after  demand  of 
possession  in  writinfE,  enter  upon  said  prem- 
ises and  dispoftsefm  all  persona  occupying  the 
same,  with  or  without  process  of  law;  or  at  the 
option  of  smid  lessors,  the  said  tenant  and  all 
persons  found  In  occupation  mav  be  proceeded 
against  aa  guilty  of  unlawful  detainer. 

"And  the  said  lessors  eipressly  reserve  to 
themselves  the  property  and  right  of  property 
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in  all  minerals  to  be  extracted  from  said  prem- 
ises during  the  term  of  this  lease 

"Each  and  every  clause  and  covenant  of 
this  agreement  of  lease  shall  extend  to  tho 
heirs,  executors,  administrators  and  lawful  as- 
signs of  all  parties  hereto. 

"In  witness  whereof  the  laid  partiea  hava 
hereunto  set  their  hands  and  seala. 


[i«ai 


"kobbbt  essbk. 
"David  K.  Hill. 
"Gbobob  a.  Jbnks. 


[Seal 
Seal. 
rSeal. 
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The  obligation  of  Hill  was  assigned  by 
Edward  R.  Sumner  to  Mary  J.  Sumner,  the 
present  plaintiff  in  error,  who  brought  this 
action.  Two  issues  were  raised  by  the  plc^ul- 
ings  in  the  case.  The  first  of  these  was  that 
there  was  a  failure  on  the  part  of  Hill  to  prose- 
cute with  due  diligence  his  obligation  to  devel- 
op the  mine,  whereby  the  sum  of  ten  thousand 
dollars  less  the  sums  credited  on  the  oontrad 
became  due.  The  second  was,  that  bv  mak- 
ing the  lease  the  complainant  bad,  within  the 
meaning  of  the  fifth  clause  of  the  contract, 
disposed  of  the  mining  property  so  as  to  be- 
come immediatelv  liable  for  the  residue  of 
said  ten  thousand  dollars.  The  court  by  in- 
structing the  jfury  that  the  execution  of  thia 
lease  by  Hill  caused  the  remainder  of  the  tea 
thousand  dollars  to  become  due  and  payable, 
rendered  it  unnecessary  for  the  lury  to  con- 
sider the  first  proposition;  and  if  the  court  was 
right  in  that  inatiuction,  the  verdict  of  the 
lury  in  favor  of  the  plaintiff  necessarily  fol- 
lowed. We  shall  therefore  consider  the  sound- 
ness of  this  instruction. 

The  definition  of  the  words  "dispose  oT*  or 
"sell,"  in  this  article,  most  be  considered  with 
reference  to  the  remainder  of  the  contract  to 
ascertain  its  meaning.  Obviously  the  word 
"dispose"  must  have  some  meaning  in  tho 
contract,  and  is  not  synonymous  with  the 
word  "sell."  It  would  be  useless,  if  such 
were  its  construction.  It  must  mean  some- 
thing more  or  something  less  than  the  word 
"sell."  In  the  circumstances  of  thia  case,  it 
would  seem  to  mean  somethini;  more.  The 
references  of  counsel  in  their  briefs  to  decided 
cases  attempting  to  define  that  word  are  of 
course  of  very  little  avail,  aa  in  each  instance 
it  must  be  taken  in  connection  with  the  cir- 
cumstances in  which  it  is  used.  In  the  lan- 
guage of  this  court  in  the  case  of  Pheip$  ▼. 
Harris.  101  U.  S.  880  [23:  858]  "the  expres- 
sion 'to  dispose  of  is  verv  broad,  and  sigoiflca 
more  than  'to  sell.'  Selling  is  but  one  mode 
of  disposing  of  property.'^ 

Looking,  then,  to  the  purposes  which  Ed- 
ward R.  Sumner  had  in  view  in  the  use  of 
this  clause,  bv  which  the  sale  or  disposal  of 
one  eighth  of  the  property  rendered  the  tei> 
thousand  dollars  due,  leas  the  credits  that 
should  have  been  entered  upon  it  at  that  time, 
it  is  obvious  that  it  was  expected  that  Hilt 
would  continue  to  make  efforts  to  develop  the 
mine  and  put  it  in  profitable  working  con- 
dition, until  all  parties  were  ready  toabandoh 
it  as  a  useless  experiment,  or  antil  the  tea 
thousand  dollars  which  Hill  hsd  agreed  to 
pay  Edward  R  Sumner  had  been  eihausted 
by  payments  of  contribution  on  account  of 
the  one  eighth  interest  remslning  in  Edward 
H.  Sumner.     Any  contract  made  by   Hill 
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which  woQid  put  it  oat  of  bis  power  to  per- 
form  this  obligation  was  the  tbiog  to  be 
guarded  against,  and  tbe  only  guard  which  the 
«oiitnct  proTided  was  that  be  should  not 
make  lodi  disposal  of  even  one  eighth  of  the 
liroperty.  If  he  chose  to  dispose  of  one 
«lgfiUi  or  of  the  whole  of  it  by  selling  il  out- 
fight, or  by  leasing  it  for  two  or  flve  or  ten 
years,  he  had  tbe  right  to  do  it  In  such 
•crent,  howerer,  be  became  liable  to  Sumner 
for  io  much  of  the*  fen  thousand  aollars  as 
bad  not  been  exhausted  by  paying  the  contri- 
butions properly  assessable  against  tbe  one 
eighth  or  Edward  H.  Sumner.  This  option 
be  exerdBed  by  making  the  lease  to  Jenks.  If 
liM  results  of  that  lease  have  been  as  profit- 
able as  Hill  might  have  suppoaed  they  would 
be,  be  could  well  afford  to  pay  the  remainder 
•of  the  ten  thousand  dollars.  If  it  did  not,  it 
was  a  losing  venture,  which  he  voluntarily 
entered  npon. 

We  are  of  opinion  that  in  doing  this,  he 
disposed  of  the  property  within  tbe  meaning 
of  the  clau^  under  consideration,  and  in- 
stantly became  liable  for  that  part  of  tbe  ten 
thousand  dollars  which  he  had  not  paid  by 
Advances  on  account  of  the  interest  of  Eof- 
wsrd  H.  Sumner. 

Am  tki$  timo  af  tks  earn  wu  in  aeoordanee 
ffUkinttrvetioni  pf  ike  pretidinff  Judge,  and  U 
^emdmaim  €f  it,  the  judgment  qf  the  circuit 
teitH  it  Q^ttned, 


CHARLES  B.  CROSS  n  al.,  Pffk  in 

Brr., 

«. 

THE  STATE  OF  NORTH  CAROLINA. 

(See  8.  a  Beporter^  ad.  181-140.) 

JWycry,  MJbn  indictment  far  triable  in  etate 
CBmrtr-c^nnected  milh  cnme  againet  United 
BkOe^orging  note  payable  at  natunuUbank 
-/ate  emtriee  in  bookt— crime  againet  etate 
emd  national  gowrnwumie  practice-^ue 
proeete  pf  law, 

L  Wbere  the  president  and  cashier  of  a  national 
biak  forged  a  promJesorj  note,  and  entered  It 
90O  the  books  of  the  bank,  for  the  purpose  of 
■Mtiintng  false  entries  hi  the  books,  and  in  order 
to  deoetre  the  United  States  bank  examiner,  thej 
■Sf  be  tried  and  oonvlotedof  forgery  of  the  note 
te  the  itste  oooit,  although  the  offense  of  making 
■whftilte  eDtrles  is  one  against  the  United  States, 
cf  vUeh  tti  courts  have  exclusive  oognismoe. 

1  The  erlme  of  forgery  against  the  State  oould  not 
btezciMed  or  obliterated  bjoommitttog  another 
lad  dirtioot  crime  against  the  United  States. 

^  Thefbigingof  a  promiflsory  note,  made  payable 
to  or  St  a  national  bank,  does  not  constitute  the 
olBoie  described  in  seotion  6418,  U.  &  Bev.  Stat^ 
SDd  iinot,  within  tbe  meaning  of  that  section,  a 
ffend  sgainst  the  United  States. 

^  The  «me  act  or  series  of  acts  may  constitute  an 
otaHs  equally  against  the  United  States  and  the 
State,  nhjecting  the  guilty  party  to  punishment 
utar  tbe  laws  of  each  government. 

^  ^l^yth  the  forgery  may  have  been  committed 
b  Qidir  that  the  instrument  forged  might  be- 
eone  the  bssis  of  false  entries  upon  the  books 
of  the  hank,  that  droumstaooe  cannot  defeat  the 
nthority  of  tbe  State  to  panlsh  the  forgery,  as, 


in  itself,  a  distinct,  separate  offense  oomniltted 
within  its  limits  and  against  its  laws. 

8.  Where  the  jury  were  unable  to  a^ree,  and  r»> 
turned  into  court,  and,  by  polUng  them,  it  ap- 
peared that  they  were  agreed  upon  a  verdiot  of 
guilty  under  the  ihst  and  second  counts  of  the 
indictment,  but  could  not  agree  aa  to  the  third 
and  fourth  counts,  and,  the  Jury  having  been 
again  sent  out,  the  court  permitted  a  noils  pros- 
equi  to  be  entered  upon  the  third  and  fourth 
counts,  and  the  Jury,  upon  being  informed  of 
this,  returned  a  verdict  of  guilty  upon  the  r^ 
maining  counts,— held,  that  this  was  a  mere  error 
in  practice,  that  did  not  affect  substantial  rlghti, 
and  did  not  amount  to  a  deprivation  of  the  liberty 
of  the  defendants  without  due  process  of  law. 

[No.  1084.1 

Ar(med  Oct.  S9, 1889,     Decided  Nat.  11, 1889. 

rr  ERROR  to  the  Supreme  Court  of  the  State 
of  North  Carolina  to  review  a  ludgment  of 
the  Supreme  Court  of  North  Carolina  at&rming 
a  Judgment  of  the  Superior  Court  of  Wake 
County  in  that  State,  sentencing  plainUfEs  In 
error  to  hard  labor  for  forgery.    Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Opinion  beloir  101  N.  C.  770. 

Mr,  W.  R.  Bfenryt  for  plaintifb  in  error: 

Criminal  offenses  against  the  federal  govern- 
ment are  exclusivBly  cognizable  in  federal 
courts,  unless  by  f edml  statutes  it  is  otherwiao 
provided. 

State  V.  Tuller,  84  Conn.  280. 

The  federal  court  having  exclusive  Jurisdio- 
tion  to  determine  the  falsiQr  of  tbe  entries  and 
to  punish  the  makers  thereof.  Jurisdiction  to  try 
the  defendants  for  said  forgeries  cannot  tie 
conceded  the  state  court 

State  V.  Shepard^  7  Conn.  64;  StaU  Y.Smith, 
48  Yt.  324;  Drake  v.  State,  60  Ala.  48:  StaUy. 
Cooper,  18  N.  J.  L.  861;  StaU  r.  Ohaffln,  3 
Swan,  408;  State  v.  Shelley,  11  Lea,  604;  StaU 
Y,  Inalee,  3  Hayw.  (N.  C.)  4;  State  v.  Leuiie,  % 
Hawks,  98;  SUUe  v.  FayetteoiOe,  2  Murph.  871; 
State  V.  Stanly,  4  Jones,  L.  200;  U,  S.  v. 
Harmieon,  8  Sawy.  666;  1  Whart  Cr.  L.  4th 
ed.  666;  Whart  CSr.  Ev.  467;  State  r.  Pike,  16 
N.  H.  88;  U.  S.  v.  Chmerford,  26  Fed.  Rep.  908. 

The  trial  in  the  state  court  was  without  war- 
rant of  law  and  illegal,  and  he  defendants 
should  be  discharged. 

Sturgee  v.  OrownineMeld,  17  U.  S.  4  Wheat 
122  (4:  629);  Prigg  v.  Penneyhania,  41 U.  S.  16 
Pet  589  (10:  1060);  The  William  King,  16  U.  S. 
2  Wheat  169  (4:  206);  Lee  y.  Lee,  &  U.  S.  8 
Pet  44(8:  860); DdafiOd v.  minoie,2 HiU,  169; 
U.  S,  Y,  Lalhrip,  17  Johns.  4,  22;  Story  on  the 
Conflict  of  Laws,  616;  People  v.  Lynch,  11 
Johns.  649;  MarHn  v.  Hunter,  14  U.  8.  1 
Wheat  846  (4:  97);  U.  S.  v.  Bailey,  84  U.  S.  9 
Pet  241  (9:  11^;  Boee  v.  Stale,  66  Ga.  192. 

When  a  criminal  case  is  put  to  a  Jurv  it  can- 
not be  withdrawn  except  by  consent  of  the  ac- 
cused, or  because  of  some  unavoidable  accident 

State  V.  McKee,  1  Bailey .L.  661,  21  Am.  Dec 
602;  State  Y,  Thornton,  I81red.  L.  266;  StaUY. 
Taylor,  84  N.  C.  778;  State  v.  Homeby,  8  Rob. 
)688,  41  Am.  Dec.  820;  Wharton  on  Cr.  L. 

618;  State  v.  McNeitt,  98  N.  C.  662;  StaU  v. 
,  94  N.  C.  910;  StaUY,  Thompeon,  95  N. 
C.  696. 

Mr.  Theo.  F.  D»Tldson»  Attomey-Cjten- 
eral  of  North  Carolina,  for  defendant  in  error: 

Every  citizen  of  the  United  States  is  also  a 
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dtizen  of  a  State  or  Territory.  Ue  maj  be  said 
to  owe  allegiance  to  two  sovereigns,  and  maj 
be  liable  to  punisAjment  for  the  inmiction  of  tbe 
laws  of  either.  The  same  act  may  be  an  offense 
or  transgression  of  the  laws  of  both. 

Moore  y.  lUimU,  56  U.  S.  14  How.  18 
(14:  806);  OoUman  y.  Tennessee,  97  T7.  S.  609 
(24:  1118);  Bxpa/rte  Houghton,  7  Fed.  Kep.  667; 
Com,  v.  Bakeman,  106  Mass.  68;  Fox  ▼.  OlUo,  46 
U.  8.  6  How.  410,  484  (12:  218). 

The  effect  of  the  nolle  prosequ%,  under  the 
drcmnstances,  ii  an  acquittal  as  to  the  counts 
to  which  it  pertains. 

State  Y.  Ji^n,  8  Ired.  L.  880;  Stai^  y.  Botoers, 
94  N.  0.  910;  State  y.  MeNeiU,  98  JM.  C.  662; 
State  Y.  Thompson,  96  N.  0.  696;  State  y. 
Taylor,  84  N.  C.  778. 

The  action  of  the  state  court  was  not  erro- 
neous. 

State  Y.  Garland,  90  N.  0.  668. 

,Mr,  Justice  Harlan  dellYered  the  opinion  of 
the  court: 

The  Supreme  Court  of  North  Carolina  hmYins 
affirmed  a  judgment  of  the  Superior  Court  c3 
Wake  County,  in  that  State,  whereby,  in  con- 
formity with  the  Yerdict  of  a  Jury,  the  plaintiffs 
in  error  were  sentenced  to  hiard  labor,  the 
present  writ  of  error  was  sued  out  upon  the 
ground  that  the  judgment  of  affirmance  sus- 
tains an  authori^  exercised  under  the  State 
which  was  drawn  in  question  as  being  repug- 
nant to  the  laws  of  de  United  Statesi  The 
specific  contention  of  the  defendants  is,  that  the 
offense  of  which  they  were  convicted  was  cog- 
nizable only  in  the  courts  of  the  United  States. 
If  this  position  be  weU  taken,  the  judgment 
must  be  reversed;  otherwide,  affirmed. 

By  the  Code  of  North  Carolina  it  is  made  an 
offense  against  that  State  "  if  any  person,  of  his 
own  head  and  imagination,  or  by  false  conspir- 
acy or  fraud  with  others,  shall  wittingly  and 
falsely  forge  and  make,  or  shall  cause  or  wit- 
tingly assent  to  be  forced  or  made,  or  shall 
show  forth  In  evidence  knowing  the  same  to  be 
forged,  .  .  .  anybond,  writing  obligatory,  bill 
of  exchange,  promissory  note,  indorsement  or 
assignment  thereof,  .  .  .  witn  intent  ...  to 
defraud  any  person  or  corporation."  Code  of 
N.  C.  1888.  vol  I,  8  1029.  It  is  provided  by 
the  same  Code  that  **  in  any  case,  where  an  in- 
tent to  defraud  is  required  to  constitute  the 
offense  of  forgery,  or  any  other  offense  what- 
ever, it  shall  be  sufficient  to  alleffe,  in  the  in- 
dictment, an  intent  to  defraud,  wi&out  naming 
therein  the  particular  person  or  body  corporate 
intended  to  be  defrauded:  and,  on  the  trial  of 
such  indictment,  it  shall  be  sufficient,  and  shall 
not  be  deemed  a  variance,  if  there  appear  to  be 
an  intent  to  defraud  the  tlnited  States,  or  any 
State,  county,  city,  town,  or  parish,  or  body 
corporate,  or  any  public  officer,  in  his  official 
capacity,  or  any  co-partnership  or  member 
thereof,  or  any  particular  person."    lb.  ^  1191. 

The  Arst  count  of  the  indictment  against  l^e 
defendants  charsed  that  they  "  unlawfully  and 
feloniously,  of  their  own  head  and  imagination, 
did  wittingly  and  falselv  make,  forge  and 
counterfeit/'  and  '*  did  witdngly  assent  to  the 
falselv  making,  forging  and  counterfeiting;  a 
certam  promissoir  note  for  the  payment  of 
money;  which  said  forged  promiraory  note  is 
of  the  tenor  following,  that  is  to  say: 
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" « $6,260.00.  March  8th,  1888. 

"  Tour  months  after  date,  we,  D.  H.  Oravea,, 
principal,  and  W.  H.  Sanders,  tbe  other  sub- 
scribers, sureties,  promise  to  pav  the  State  Na- 
tional Bank  of  Raleigh.  North  Carolina,  or 
order,  sixty-two  hundrea  and  fifty  dollars,  ne- 
gotiaole  and  payable  at  the  State  National  Bank 
of  Raleigh,  N.  C,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  after  maturity  until 
paid,  for  value  received,  being  for  money  bor- 
rowed, the  said  sureties  hereby  agreeing  to 
continue  and  remain  bound  for  payment  of  this- 
note  and  interest,  notwithstanding  any  exten- 
sion of  time  granted  from  time  to  time  to  the 
prindpal  debtor,  waiving  all  notice  of  such  ex- 
tension of  time  from  either  payor  or  payee;  and 
I  do  hereby  appoint  Sam.  C.  White,  cashier,  mr 
true  and  lawful  attorney  to  sell  any  or  all  oof- 
lateral  he  may  have  in  his  hands  to  pay  thi» 
claim  if  I  should  fail  to  do  so  when  said  daio^ 
fidls  due,  after  giving  me  ten  days'  notice  of  hi» 
intention  to  sell  the  same,  and  pay  any  surplus 
that  may  remain  to  me. 

«"  D.  H.  Or^ybs. 
•"  W.  H.  Samdkbs.' 

'*  And  upon  the  back  of  which  said  false, 
forged  and  counterfeited  promissc^  note  is. 
stamped  and  written  — '  D.  D.  D.  H.  Graves. 
$6,260.  July  8,'— with  intent  to  defraud,  con- 
tnuTY  to  the  form  of  the  statute  in  *8uch  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

The  second  count  relates  to  a  note  of  the 
same  description,  and  charges  the  defendants 
with  having  unlawfully,  feloniously  and  wit- 
tingly utterMi  and  published  it  as  true,  *'  with 
intent  to  defraud,"  knowing  at  the  time  the 
same  to  be  false,  forged  and  counterfeited. 

Tbe  third  count  charged  that  the  defendants, 
of  thdrown  head  and  imagination,  wisely,  un- 
lawfuUy  and  feloniously  made,  forged  and 
counterfeited,  and  caused  and  procured  to  be 
made,  forged  and  counterfeited,  and  wittingly 
aided  and  assented  to  the  false  making,  for^ng 
and  counterfeiting  a  note  of  like  description, 
'*  with  intent  to  defraud  .  .  .  the  State  Na- 
tional Bank,  a  corporation  .  .  duly  created 
and  existing  under  the  laws  of  the  United  States, 
contrary,"  etc. 

The  fourth  count  cbareed  that  the  defend- 
ants, devising  and  Intenolng  to  defraud  the 
State  National  Bank  of  Raleigh.  North  Caro- 
lina, a  corporation  existing  under  tbe  laws  of 
the  United  States,  unlawfully  and  falsely  com- 
bined and  conspired  together  to  make,  forge, 
counterfeit,  ana  by  such  conspiracy  and  fraud 
feloniouslv,  falsely  and  wittingly  did  force  and 
make,  ana  caused  and  assented  to  be  forged 
and  Doade,  the  above  described  note,  "with  in 
tent  to  defraud,  contrary  to  the  form  of  the 
statute,"  etc. 

The  defendants  filed  a  joint  plea  In  abate- 
ment, contesting  the  lurisdiction  of  the  state 
court  upon  the  loUowmg  grounds: 

"  That  at  the  time  of  the  all^^ed  conspiracy 
and  conspiracies,  forgery  and  forgeries,  utter- 
ing and  utterings,  in  saia  indictment  specified, 
there  was  a  national  banking  association,  duly 
organised  and  acting  under  the  laws  of  the 
United  States,  in  Raleigh, Wake  County.  North 
Carolina,  known  as  the  State  National  Bank 
of  Raleigh,  North  Carolina,  having  its  |daoe  of 
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bnsiiien  md  dolDg  its  said  bnsiDess  in  the  said 
City  of  RaleUli.  in  the  Conoty  of  Wake  and 
St^  of  North  Carolina,  and  within  the  Juris- 
dictkm  of  the  Circuii  Court  of  the  United  States 
for  the  Eastern  restrict  of  North  Carolina; 

"That  the  said  Charles  E.  Cross  was  then 
and  thCTe  an  offioer  of  said  bank,  to  wit,  its 
pntUenU  And  the  said  Samoe)  C.  White  was 
then  and  there  an  office  of  said  bank,  to  wit, 
iu  cashier: 

"  That  said  alleged  conspiracy  and  conspira- 
d»,  forgery  and  forgeries,  uttering  and  utter- 
tdgs,  were  made,  entered  into,  committed  and 
done  by  the  said  Charles  E.  Cross,  and  after- 
wards assented  to  by  the  said*Samuel  C.  White, 
for  the  purpose  of  supporting,  sustaining  and 
mtkiDg  a  certain  false  entry  and  entries,  m  the 
books  of  sidd  bank,  and  that  the  said  false  en- 
irj  and  entries  were  by  the  said  Samue^  C. 
White,  cashier  as  aforesaid,  acting  as  cashiet , 
actually  made  in  and  upon  tho  books  of  the 
taifl  bank,  the  said  Charles  E.  Cross  being  then 
and  ihere  aidins:  and  abetting,  for  the  purpose 
of  deceiving,  and  with  intent  to  deceive,  the 
tgent  of  the  United  States,  to  wit,  the  bankex- 
iminer  of  the  United  States,  dui^  appointed  to 
examine  into  the  affairs  of  the  said  association, 
to  wit,  the  State  National  Bank  of  Raleigh, 
Korth  Carolina; 

*'  That  the  said  note,  in  said  indictment  spec- 
iiM,  wss  never  uttered  or  published  in  any 
way,  nor  to  any  other  person  or  corporation, 
DOT  was  there  any  intent  or  attempt  so  to  do; 
'That  the  said  note,  in  the  said  indictment 
specified,  was  entered  upon  and  in  the  books  of 
tbe  State  National  Bank  aforesaid  as  the  prop- 
erty of  the  said  National  Bank  of  Raleigh, 
North  Carolina,  and  placed  among  the  assets 
by  the  said  Charles  K  Cross  and  Samuel  C. 
White  as  aforesaid,  for  the  purpose  and  with 
the  intent  aforesaid. 

''The  above  facts  the  said  Charles  E.  Cross 
sod  Samud  C.  White  are  ready  to  verify. 

**Wherefore  thev  pray  lodgment  if  the  said 
eonrt  now  here  win  or  ought  to  take  cognizance 
of  this  indictment  hera preferred  against  them, 
sod  that  by  the  court  here  they  may  be  dis- 
missed and  discharged,"  etc 

Tbii  plea  having  been  disallowed,  the  de- 
fendants severally  pleaded  not  guilty.  After 
tbe  cause  was  finally  submitted  to  tbe  jury,  the 
attorney  for  the  State,  with  the  permission  of 
tbe  court,  entered  a  TioUe  prtmegtU  as  to  the  third 
sad  fdorth  coimts.  The  Junr  thereupon  re- 
tnnied  a  verdict  of  guilty  as  charged  in  the  in- 
dietment,  and  judgment  thereon  was  accord- 
indv  entered. 

Ine  plea  in  abatement  was  evidently  drawn 
^itb  reference  to  section  6209  of  the  Revised 
Sutotes,  title  Natumal  Banki.  That  section 
prorklss,  among  other  things,  that  "  every 
president,  director,  cashier,  teller,  clerk  or  a|;ent 
of  any  association  .  .  .  who  miakes  any  false 
entry  in  sny  book,  report  or  statement  of  the 
FT]  tsaodation,  with  intent,  in  either  case,  to  in- 
tat  or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any  in- 
diridtiai  person,  or  to  deceive  any  officer  of  the 
•aociatioQ,  or  any  agent  appointed  to  examine 
the  affairs  of  any  such  association;  and  every 
penon  who,  with  like  intent,  aids  or  abets  anv 
officer,  clerk  or  agent  in  any  violation  of  Uiu 
■iction,-shan  be  deemed  goiay  of  a  misdemean- 
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or,  and  shall  be  imprisoned  not  less  than  five 
years  nor  more  than  ten." 

It  is  contended  that  the  courts  of  the  United 
States  have  exclusive  jurisdiction  to  try  the  de- 
fendants for  having  inade  the  false  entries  on 
the  books  of  the  bank,  with  the  intent  stated  in 
the  plea;  that  the  forgery  in  question  is  an  in- 
tegral, essential  element  in  such  entries,  which 
were  false  only  because  based  upon  the  forged 
notes;  that  the  defendants  cannot  be  tiied  for 
the  false  entries,  after  bein^  tried  for  the  for- 
gery; consequently,  a  recognition  of  the  right  of 
tbe  state  court  to  try  them  for  the  latter  offense 
will  defeat  the  jurisdiction  of  the  federal  court 
to  try  them  for  the 'former  offense.  In  other 
words,  that  where  exclusive  jurisdiction  is  giv- 
en to  the  courts  of  the  United  States  to  try  an 
offense,  the  state  court  cannot  exercLse  juris- 
diction in  respect  to  any  particular  act  consti- 
tuting an  essential  ingreoient  of  that  offense, 
although  the  commission  of  such  act  is  made  a 
crime  against  the  State. 

The  fallacy  of  this  argimient  is  in  assuming 
that  tho  offense  described  in  section  5209  of  the 
R«>vised  Statutes,  namely,  the  making,  by  an 
officer  or  agent  of  a  national  banking  associa- 
tion, of  a  false  entry  in  its  books,  reports  or 
statements,  with  intent  to  injure  or  defraud  the 
association,  or  others,  or  with  the  intent  to  de- 
ceive its  officers  or  any  agent  appointed  to  ex- 
amine its  affairs,  necessarily  involves  the  crime 


of  forgery,  of  which  the  defendants  were  found 
guilty.  If  the  notes  in  question  had  not  been 
forged,  but,  with  or  without  the  consent  of  the 
obligors,  had  been  temporarily  placed  by  tbe 
defendants  amons  the  assets  of  the  bank,  and 
entered  upon  its  books,  when  they  were  not  its 
property,  with  intent  to  deceive  the  agent  ap- 
point^ to  examine  its  affairs,  they  could  have 
been  punished  under  section  5309.  On  the  other 
hand,  the  crime  defined  in  section  1029  of  tlie 
Code  of  NorUi  Carolina  would  have  been  com- 
plete if  the  defendants  simply  made  and  forged, 
or  caus^  to  be  made  and  forged,  or  willingly 
assented  to  the  making  or  forgery  of  the  not  ia 
described  in  the  indictment,  with  intent  to  de- 
fraud, and  did  not  follow  it  tip  by  committing 
the  crime  against  the  United  States  of  making 
false  entries  in  respect  thereto  upon  the  books 
of  the  bank,  with  the  intent  to  deceive  the  agent 
desifimated  to  examine  its  affairs.  The  crime 
aga&st  the  State  could  not  be  excused  or  ob- 
literated by  committing  another  and  distinct 
crime  against  the  United  States. 

It  is  also  contended  that  the  afme  of  for- 
gery, as  defined  in  the  Code  of  Norttrarolina, 
and  described  in  the  indictment,  is  made,  by 
section  5418  of  the  Revised  Statutes,  an  offense 
Mndnst  the  United  States;  and  that  as  the  courts 
or  the  United  States  are  invested  with  exdtiBive 
jurisdiction  "of  all  crimes  and  offenses  cog- 
nizable under  tbe  authority  of  the  United 
States"  (R.  S.  8  711),  the  judTjnnent  must  be  re- 
versed. This  position  cannot  be  sustained.  Sec- 
tion 5418  of  Uie  Revised  Statutes  makes  it  an 
offense  against  the  United  States  forimy  person 
to  falsely  make,  alter,  forge  oroounterieit  "any 
bid,  proposal,  ffuaranteo,  official  bond,  publio 
record,  affidavit  or  other  writing,  for  the  pur- 
pose  of  defrauding  the  United  States,"  or  to  ut- 
ter or  publish  as  true  "  any  such  false,  forged, 
altered  or  counterfeited  bid,  proposal,  ffuaran- 
tee,  official  bond,  public  recoro,  affloavit  oi 
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other  writing  for  such  purpose,  knowing  the 
same  to  be  false,  forged,  altered  or  counter- 
feited/' or  to  transmit  to  or  present  at  the  "of- 
fice of  any  oflScer  of  tho  United  States  any 
such  false,  forged,  altered  or  counterfeited  bid, 
proposal,  guarantee,  oflScial  bond,  public  rec- 
ord, affidavit  or  other  writing,  knowing  the 
same  to  be  false,  forged,  altered  or  counter- 
feited, for  such  purpose."    See  also  §  5479. 

We  do  not  think  that  the  crime  of  which  the 
defendants  were  found  guilty  is  within  either 
the  words  or  scope  of  §  5418.  The  object  of 
that  section  was  to  protect  the  general  govern- 
ment against  the  consequences  that  might  re- 
sult from  the  forgery,  alteration  or  counter^ 
felting  of  documents,  records  or  writings,  that 
had  some  connection  with  its  business,  as  con- 
ducted by  its  own  officers.  The  false  making 
or  forging  of  promissory  notes  or  other  securi- 
ties purporting  to  be  executed  bv  individuals, 
and  made  payable  to  or  at  a  national  banking 
association,  cannot  be  said  to  have  been  done 
"for  the  purpose  of  defrauding  the  United 
States,"  and  to  constitute  the  offense  described 
in  section  5418.  Such  an  act  may  be  in  fraud 
of  the  bank  or  of  its  stockholders,  but  is  not,  in 
itself,  or  within  the  meaning  of  that  section,  a 
fraud  upon  the  United  States. 

The  argument  in  behalf  of  the  plaintifl^  In 
error  fails  to  give  effect  to  the  established  doc- 
trine that  the  same  act  or  series  of  acts  may 
constitute  an  offense  equally  against  the  United 
States  and  the  State  subjecong  the  guilty  party 
to  punishment  under  the  laws  of  each  govern- 
ment. This  doctrine  is  illustrated  in  United 
Statei  V.  Mariffold,  60  U.  S.  9  How.  660,  569 
[18:  3571;  Ftxt  v.  Ohio,  46  U.  S.  6  How.  410, 
488  [12iSfl8];  Moore  v.  lUinoie,  55  U.  S.  14 
How.  18, 19  [14:806].  and  Be  parte  diebold,  100 
U.  S.  871.  890  [26:717.  724]|  in  the  first  of 
which  cases  It  was  said  that  "the  same  act 
might,  as  to  its  character  and  tendencies,  and 
the  consequences  it  involved,  constitute  an  of- 
fense against  both  the  state  and  federal  gov- 
ernments, and  might  draw  to  its  commission 
the  penalties  denounced  by  either,  as  appro- 

Eriate  to  its  diaracter  in  reference  to  each." 
I  it  were  competent  for  €k>ngre8s  to  give 
exclusive  jurisdiction  to  the  courts  of  the 
United  States  of  the  crime  of  falsely  mak- 
ing or  forging  promissory  notes,  purporting  to 
be  executed  by  individuals,  and  made  payable 
to  or  at  a  national  hank,  or  the  crime  of  ut- 
tering or  publishing  as  true  any  such  falsely 
made  or  forged  notes,  it  has  not  done  so.  Its 
legislation  does  not  assume  to  restrict  the  au- 
thority, which  the  States  have  always  exer- 
dsed,  of  punishing  in  their  own  tribunals  the 
crime  of  forging  promissory  notes  and  other 
commercial  secmties  executed  by  private  per- 
sons, and  used  for  purposes  of  private  business. 
The  forgery  of  such  instruments  is  none  the 
less  injuriouf  to  the  welfare  of  the  people  of  a 
State  because  they  happen  to  be  made  payable 
to  or  at  banking  associations  which  come  into 
existence  under  the  authority  of  the  United 
States.  If  the  punishment  by  the  State  of  the 
crime  of  forgery,  of  which  the  defendants  were 
found  guilty,  leaves  them  exposed  to  punish- 
ment by  the  United  States  for  having  made 
false  entries  upon  the  books  of  the  bank  of 
which  they  were  officers,  with  the  intrat  to  de- 
ceive the  agent  appointed  by  the  geiienl  gor- 


emment  to  examine  its  affairs,  it  results  from 
the  fact  that  they  are  amenable  to  the  laws  of 
the  United  States,  as  well  as  of  the  State  of 
North  Carolina,  and  may  be  subjected  to  pun- 
ishment for  violating  the  laws  of  each  govern- 
ment. The  forsery  may  have  been  committed 
in  order  that  thelnstrument  forged  might  there- 
after become  the  basis  of  false  entries  upon  the 
books  of  the  bank.  But  that  circumstance 
cannot  defeat  the  authority  of  the  State^ 
charged  with  the  duty  of  protecting  its  own 
citizens,  from  pimishing  the  forgery  as,  in  it- 
self, a  distinct,  separate  offense  committed 
within  its  limits  and  against  its  laws. 

The  remaining  assignment  of  error  relates  to 
wImu  occurred  when  uie  jury  were  brought  in- 
to court,  and  the  fact  disclosed  by  polling 
them  that  they  were  agreed  upon  a  verdict  m 
guilty  under  the  first  and  second  counts  of 
the  indictment,  but  could  not  agree  as  to  the 
third  and  fourth  counts.     Thereupon  the  at- 
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tomey  for  the  State,  in  the  presence  of  the  lo- 
TY,  proposed  to  enter  a  noUe  prosequi  as  to  the 
third  and  fourth  counts.  The  jury  having  heea 


sent  out,  the  court  permitted  a  nolle  proeeotd 
upon  those  counis  to  be  entered.  Of  this  fact 
the  jury  were  informed,  and  being  instructed 
to  pass  only  on  the  remaining  counts,  they  re- 
tired, and  returned  into  court  a  verdict  of 
ffuilty,  in  manner  and  form  as  charged  in  the 
mdictment.  The  Supreme  Court  of  the  State 
expressed  its  disapproval  of  the  mode  adopted 
for  ascertaining  the  individual  opinion  of  each 
luror  before  an  agreement  had  been  reached 
by  the  entire  body,  but  held  that  the  entry  of  a 
nolle  proeequi  as  to  the  third  and  fourth  counts 
was,  in  legal  effect,  a  consent  to  Uie  acouitui) 
of  the  defendants  in  respect  to  the  offenses 
therein  named,  and,  therefore,  did  not  work 
any  injury  to  them.  It  also  held  that  in  ac- 
cordance with  the  principles  of  previous  decis- 
ions in  that  court  the  general  verdict  would  be 
restricted  to  such  of  the  counts  as  the  jury  were 
directed  to  pass  on.  We  are  of  oi>inion  thai 
there  was  nothing  in  all  this  amounting  to  a  de- 
privation of  the  Bberty  of  the  defendants  with- 
out due  process  of  law.  At  most  it  was  a  mere 
error  in  procedure  or  practice  that  did  not  af- 
fect the  substantial  fights  of  the  accused. 
What  was  permitted  to  be  done  was  to  the  end 
simply  that  the  iury  might  return  a  verdict  up- 
on those  counts  in  the  indictment  apon  whi<^ 
they  were  agreed. 
Judgment  affirmed. 


PATRICK  0.    BOYLAN,    P^f,    in    Brr., 

e. 

THB  HOT  SPRINGS  RAILROAD   COM- 

PANT. 

(Sees. a  Bepoiter^B  ed.  14B-lfll) 

Oontraet  to  earrp  paeeenger  bff  raHroad,  toA^w 
conditiane  UndinQ-^enidenee'-waiting  eondi- 
Hon — rrfveal  to  pag  fart—expuleion  from 
train — action  efaetumpeit. 

L   Where  the  contract  to  carry  the  platntW  as  a 
Non.— CondiMtor^  f^^U^  empA  pcitwgsr  from 

A  penon  xlding  upon  a  past  issued  to  aooCher^ 
which  is  not  transferable.  Is  not  a  rsssangsr,  unless 

188  U.  & 
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bj  a  BaOroad  Oompanj  was  an  ezpreoB 
ODfl^  d^Ded  t^  the  plaintlir  and  the  Company*a 
agent,  and  waa contained  Ina  ticket  for  a  paaaage 
1o  the  plaoeof  destination  and  iMusk^the  plaintiff, 
haTtaf  asKnted  to  the  contract  bj  accepting  and 
t/tgomg  tt«  ia  bound  by  the  condMona  expreaaed 
Id  It,  whether  be  did  or  did  not  read  them  or 
know  what  they  were, 
a.  The  qoeetloo,  when  the  plaintiff  flrat  knew  that 
the  tkskea  required  him  to  have  It  atamped  at  the 
end  of  the  route  in  order  to  retom  upon  it,  waa 
therefore  ziff htly  excluded  aa  ImmaterlaL 
t,  Where,  by  the  ezpreaa  conditiona  of  the  plain- 
WP»  eontract,  he  had  no  right  to  a  return  paaaage 
under  hia  ticket,  unleaa  it  bore  the  signature  and 
■tamp  of  the  Company^  agent  at  the  end  of  the 
route,  no  agent  or  employ^  of  the  Company  waa 
anthOTlBBd  to  alter  or  watre  any  condition  of  the 
eoBtract,  aoDd,  therefore,  the  action  of  the  bag- 
jsju  inaatf  In  pnnnMng  the  ticket  and  checking 
the  plalntiUnB  baggage  and  that  of  the  gateman 
InadmitttDg  him  to  the  return  train  could  not 
totod  the  Company  to  oanry  him,  nor  eetop  it  to 
deny  hiB  light  to  be  carried. 
1  The  rVH^fc"*^  not  baring  hia  ticket  atamped  aa 
lequhed  by  the  oontraot,  and  inalsting  on  the 
ili^  to  make  the  retom  trtp  under  the  un- 
stamped tiokai  and  without  paying  further  fiue, 
and  abaolutety  refusing  to  pay  the  usual  fare, 
the  fMt  thaitiie  conductor  did  not  inform  him  of 


1  The  unstamped  ticket  giring  him  no  rIgLc  tea 
recon  paamge,  and  he  having  refused  to  pay  the 
nnsl  fare  upon  a  demand  by  the  conductor^ 
thsie  was  no  contract  in  force  between  him  and 
the  Company  to  cany  him  back,  and,  therefore, 
there  oouldbe  no  breach  of  the  contract,  and  an 
ifltkm  of  aasumpstt  csnnot  be  maintained  to  re- 
sorer  damages  for  platatUTi  expulsion  from  the 
OoBpany*s  train. 


0.  The  plaintiff,  therefore,  waa  not  piejndlced  by 
the  exclusion  of  the  evidenoe  concmilng  the  of  r- 
cumstances  attending  his  expulsion  and  the  con- 
sequent Injuries  to  him  or  his  business. 

[No.  1140.1 

SubmiUed  Oct  SI,  1889.  Jkdded  Na9. 11. 1889. 

r\  ERROR  to  the  Circait  Court  of  the 
United  SUtes  for  the  Nortbem  District  of 
nilDois  to  review  a  judgment  for  the  defend- 
ant in  an  action  of  assumpsit  against  a  railroad 
corporation  by  a  person  who,  after  taking 
passiu^e  in  one  of  its  trains,  was  forcibly  ex- 
pelledf  by  the  conductor.    Affirmed. 

Statement  by  Mr.  Jutiiee  Gntys 
This  was  an  action  of  assumpsit  against  a 
railroad  corporation  by  a  person  who,  futer  tak- 
ing passage  on  one  of  its  trains,  was  forcibly 
expelled  by  the  conductor. 

At  the  trial  in  the  circuit  court,  the  plaintiif 
testified  that  on  March  18, 1883,  he  purchased 
at  the  office  of  The  Wabash,  8t  Louis  and  Pa- 
cific Railway  Ck>mpany  in  Chicago  a  tidcet  for 
a  passage  to  Hot  Springs  and  back  (whidi  is 
copied  m  the  margin,*  and  which,  as  was  al- 

^Issued  by  Wabash,  St.  Louis  and  Padflc  Railway. 
Tourist  special  contract.  Good  for  one  flrst-dass 
passage  to  Hot  Spriogs,  Ark.,  and  return,  when  of- 
tloiaUy  atamped  on  the  back  hweof  ,  and  preaented 
with  coupona  attached. 

In  condderatlon  of  the  reduced  rate  at  which  thia 
ticket  la  aoid,  I,  the  underBlgned,  agree  to  and  with 
the  aeveral  coitapaniea  oyer  whoae  linea  thia  ticket 
entitlea  me  to  be  carried,  aa  foUowa,  to  wit: 

1st.  TbtLt  in  selling  this  ticket  ^i^e  Wabash.  St. 
Louis  and  Padflc  Hallway  Oompany  acts  as  agents 
and  Is  not  responsible  beyond  its  own  line. 

2d.  That  this  ticket  Is  not  transferable,  and  no 


lbs  eoodnetor  knows  that  he  is  not  the  person  | 
aimed  thcatia,  and  sssenfs  to  the  substitution. 
Toiada,  W.  ft  W.  B.  Oo.  ▼.  Beggs,  86  HL  80. 

Wboe  a  peraon  has  a   pass   which  contains 

wtria  oooditloiis  with  which  the  passenger  re- 

toMB  to  oomplyi— as,  where  there  Is  an  Indorsement 

vpoatha  back  of  it  which  he  la  required  to  aign, 

Ivtrefosea  when  called  upon  by  the  conductor,— 

telhetenpon  oraaea  to  be  a  paFaenger.  if  the  con- 

daetorio deota,  and« refuslDg to pa^  ^faTe,may 

btoleeted  from  the  train.   Blliott  y.  Weatem  ft  A. 

E.0ikSBQa.4M. 

As  tkket  la  the  only  evidence  of  the  paaBenger*8 

ill^  to  a  paange,  and  he  must  produce  it  when 

«flsd  for.  and  if  he  kwes  the  ticket,  t^  right  to 

tnnl  upon  It  cieasea;  and  if,  after  being  giyen  a 

laMonabla  time  to  find  it,  he  faila  to  pay  hia  fare, 

teosjrba  ezpdled  from  the  train.   Frederick  ▼• 

karqastla,  H.  ft  O.  R.  Oo.  87  lOch.  842;  Duke  ▼. 

ereit  W«slani  B.  Co.  U  Up.  Oan.  Q.  &  877. 

Wbcn  a  insifininr  paid  for  tltfee  tickets,  but 

ttfoock  mMake  tlie  ticket-agent  only  gave  him 

tvo,  wUflh  he  gave  to  two  persons  with  him,  ^  was 

M bamoss pay  his  fare  or  the  conductor  would 

te  jiatttad  In  removing  him   from  the  train. 

Weitwv.  Bome,  W.  ft  O.  B.  Oo.  8  Thomp.  ft  0.87a 

Aod  the  aame  is  true  where  the  ticket-agent 

^^■oafkBlstakeglvea  the  paHsnngor  a  ticket  for  a 

■Sorter  (tirtance.  although  paid  f6r  a  ticket  to  a 

P^  beyond.   Frederick  ▼.  Marquette,  H.  ft  O. 

B.Oa.«]|ioh.S«& 

'^  iMween  the  conductor  and  the  paaaenger, 

"•tIAet  la  the  only  evidence  of  the  paasenger^a 

'^tt  toa  paange.    HniTord  v.  Grand  Bapida  ft  L 

^OokSlfiofa.  US;  Ftederlok  ▼.  Marquette,  H.ft 

<^^0a.« MldL 842. »  Am.  Bep.  68L 

'^■Mier  la  entitled  to  a  reaaonable  time  In  which 

^  ^  tke  ttekat,  and  cannot  ha  aacpelled  until 


auch  reaaonable  time  haabeen  given  him.  Bobaon 
V.  New  York  Cent,  ft  H.  B.  B.  Co.  21  Hun,  887. 

A  passenger  having  preaented  hia  ticket  to  the 
conductor.  It  waa  punched  and  returned  to  him. 
The  paaaenger  mlalaid  the  ticket,  and  for  a  time 
was  unable  to  find  It.  The  conductor  afterwards 
again  called  for  the  ticket,  and  aa  the  passenger  was 
unable  to  find  it,  he  was  ejected  from  the  car,  witli- 
out  any  demand  of  payment  of  fare.  It  was  held 
that  his  expulsion  was  wrongful.  Bobson  v.  New 
York  Cent,  ft  H.  B.  B.  Co.  21  Hun,  887. 

But  where  the  passenger  knew  when  he  got  upon 
the  train  that  his  ticket  was  lost,  he  Is  not  enUtied 
to  this  lenity.  Crawford  v.  Onoinnati,  H.  ft  D.  B. 
Co.  26  Ohio  St.  580;  Downs  v.  New  York  ft  N.  H.  B. 
Co.  86  Conn.  287. 

Where  the  conductor  knewtliat  the  plaintiff  Was 
a  commuter,  and  that  the  time  covered  by  his 
ticket  bad  not  expired,  but,  acting  in  accordance 
with  the  Instructions  of  the  defendants,  he  de- 
manded of  the  plaintiff  his  fare  for  the  trip,  and  on 
his  refusal  to  pay  it,  ejected  him  from  the  train.  It 
was  held  that  the  plaintiff  was  not  bound  to  pro- 
duce his  ticket  immediately  when  requested,  but 
was  entitied  to  a  reasonable  time  to  find  iU  and  was 
entitied  to  ride  as  long  as  there  was  any  reasonable 
expectation  of  finding  It  durmg  the  trip.  His  fail- 
ure to  produce  the  ticket  was  not  such  a  breach  of 
tiie  contract  as  to  justify  the  defendants  in  treat- 
ing the  plaintiff  as  a  trespasser  on  the  train;  and  if 
the  defendanta  had  a  right  to  eject  the  plaintiff 
from  the  train,  they  had  no  right  to  do  ao  elae- 
where  than  at  a  regular  station  on  the  road. 
Maples  V.  New  York  ft  N.  H.  B.  Co.  88  Conn.  667. 

A  ndlway  oompany  may  refuse  to  receive  cer- 
tain classes  of  persons  aa  passengers,  and  a  person 
who  has  entered  one  of  Its  trains  as  a  paasengsr 
wtC'  nnder  certain  drcumstancea,  be  yspalled 
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fiimwin  CouBT  of  thb  Un 
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well  u  by  ibe  Ucket  tgent,  and  wttoesMd  W 
*  third  petMQ).  tad  upon  tbli  ticket  tnveled 
OD  tbe  defendanfi  railroad  to  Hot  Spring*. 

He  WM  naked  by  bis  coudmI  when  be  flist 
•ctnally  knew  that  the  Ucket  required  him  to 
have  itttamped  stHot  Bpriogi.  The  qucMion 
waa  objected  to  bj  the  defeadant,  ana  ruled 
«ut  by  the  court. 

He  further  leatlfled  that  on  Apnl  IB,  1B83, 
when  leaving  Hot  Sprloga  on  his  return  to  Chi- 
4^0,  he  went  lo  tbe  bggage  office  and  re- 
quested tbe  baggnKc-msHier  to  check  hiebag- 
Sage,  aad,  on  Dis  asking  to  see  the  ticket, 
lowed  It  to  him,  and  be  thereupon  punched 
the  ticket,  checked  tbe  baggage,  and  gave  him 
the  checks  for  it;  and  also  that  the  gateman 
asked  to  Bce  the  ticket,  and  be  showed  it  to 
blm,  and  then  pasaed  through  tbe  gate,  and 
took  hta  leat  in  tbe  caia.  This  testimony  was 
objected  to  by  tbe  defendant,  on  tbe  grouod 
that  DO  statement  or  action  of  the  ba^gage- 
maatcr,  or  of  the  calemaii,  would  constitute  a 
waiver  of  any  of  toe  written  coaditions  of  tbe 
coatracl;  and  It  was  admitted  by  the  ci 
•abject  to  the  objecdoa 


Tlw  pUntUr  thai  tertifled  that  soon  artei 
leKviiig  Hot  Bprlngs  the  conductor.  In  takioc 
the  tl^ets  of^paatengen,  came  to  him,  and, 
upon  being  shown  bis  ticket,  aald  it  was  not 
good,  becaoae  be  bad  failed  to  liave  it  atamped 
at  Hot  Springs;  the  plalntifl  replied  that  the 
baggage-master,  when  checking  hli  ba«;age, 
had  said  nottiing  to  him  about  It,  and  he  did 
not  know  it  was  necessaiT;  the  conductor  an- 
swered that  he  must  aiutei  go  iMck  to  Hot 
SfMngs  and  have  the  ticket  stamped,  or  ela« 
pay  full  fare,  but  did  not  demand  any  specUc 
sum  of  fare,  or  tell  him  what  the  fare  was,  and 
upon  hia  refusin);  to  pay  auother  fare  or  to 
leave  the  train,  forcibty  put  him  off  at  the  next 
statioD,  notwithstanding  be  reaisicd  as  much 
as  he  could,  and  in  so  doing  injured  him  in 
body  and  health. 

Qn  motion  of  the  defeodant,  upon  tbe 
grounds,  among  others,  that  this  was  ao  action 
of  aaKumpalt  for  breach  of  contract,  and  that 
tUe  plaintiff  failed  to  produce  to  the  conductor 
a  ticket  or  voui'ber  which  entitled  him  to  be 
carried  on  tbe  train,  add  that  until  tbe  plaintiff 


Ttb.  Tbat  tM«sa|m  llabUI^  it  Hmtted  to  waarlns 
appanil  not  exoeeduiff  $100  In  value. 

nh.  Tbat  tbe  ooupons  belonsinir  to  this  Uoket 
will  not  bs  reoalved  Kr  panace  If  detaobed. 

SUi.  Ttiat  my  alamatuie  iball  be  In  manuscript 
aod  In  Ink. 

10th.  Tbat  milaa  aU  the  oondtthma  on  ttila  tlokM 
are  toll  v  oompUed  with.  It  shall  be  vokL 

11th.  That Iwlll DOt hold  way  vt tbe Itaea  named 
InthlallokettiablafOrdamaffaaonaooouDt  of  aor 
■tatement  not  In  aooomanoe  with  thlt  oontraet 
made  bf  anj  employe  of  said  Uimb. 

U.  Anditltespe«uli7aneedaoduDdentood  br 
me  that  no  asmt  or  emplora  of  anr  of  the  llnea 
named  InOls  tlokethasanypowerto  alter,  modJ- 
tj  or  waive  In  anr  nas  ler  my  of  the  oondltiona 
named  In  llila  oonoaot. 

^■nabue:         P.  a  BOTi,a>, 
Wltneea:  H.  C.  Ka—tK. 

Data  of  sale,  Haroh  istb.isn. 

Gbo.  H.  DxniMiA,  Sent  nektt  AguiL 


.  Ratlwaj  Oo.  v, 
Valleler,  8t  Ohio  St.  SI6:  Lemont  v,  Waahinvton  ft 
O.  O.  Co.  1  Haoke;  (D.  C)  180,  4T  Am.  Bep.  33S. 

An  intoiloaieil  paasenrer  who  Is  ruUtj-  of  dla- 
«idarl7  oonduoc  mar  be  removed  afier  tenderliiK 
blm  snob  "  proporUon  oi  tbe  fare  he  has  paid  aa 
tbe  distanoe  be  tbeo  it  from  the  plaoe  to  whieh  he 
hat  paid  his  fare  bean  to  tbe  wtiole  dlatsntn  tor 
whloh  be  haa  paid  hla  fare;"  and,  unleas  unaeoeanrr 
foroa  it  need,  the  oompanr  inouia  do  liability  on 
account  of  Buch  removBL  BalUmora.  P.ftC.£.Ca. 
V.  HcDonald.  «S  Ind.  Slfl. 

A  pawenger  who  Is  gMilty  of  croaa  mlaoonduct, 
«lther  br  totultlnK  or  aasaultlnB  other  paiaeasen 
«rtheeonduotOT.or  who  usee  vile  or  profane  lan- 
suage  In  tbe  ear,  or  who  threatens  to  asnult  other 
pa»engers  or  tbe  eonduotor.  niay  lawtullr  be  ex- 
palled  from  tbe  tram.  Pttlabursh,  C.  *  Bt.  L.  B. 
-Oo.  V.  Tan  Houtan,  48  Ind.  W. 

A  earlier  of  paMensos  naf  tigbttaUy  eioludo 
a  pataangar  wboae  oonduot  at  tbe  Ume  Is  aimar- 
iDf,  or  whoae  reputation  fat  misbehavior  Is  so  oo- 
I  nriniialrhail  that  It  fmnlihra  a  reasonable  grouod 
to  brieve  that  tbe  panon  will  be  oDenalve  to  otbar 


their  leveotive  reputaUoua  for  ohaatlQ,  whetbw 
thev  be  »eo  or  women 
K.  Oo.  t  IM.  Bep.  OS. 

car"  becauae  sbe  wat  of  notorloaalr  bad  cbaraeter. 


able  or  not,  tc 


m  proper 


tbe}ur7,o 

b7  the  court,  and  that  It  wiu  not  be 
demurrer.  And  a  motion  for  new 
iiled,  and  avordlot  of  V&OOD  for  Cba 
ezpulsion  <tf  the  plaintiff  auatalnad.  Brown  v. 
Memphis  *  a  B.O0.  t  FM.  Bap.  ST,  T  FM.  Bep.  SL 
A  person  who  refuaea  to  par  hk  fire  or  to  show  hla 
ticket  when  demanded  brtheoonduetor.  from  that 
time  becomea  a  trespasser,  and  may  be  rem->red 
from  the  timln.  Plttsburgb.  C:  ft  fit  I-  B.  tA»  v. 
Tan  Houteo,  It  Ind.  90;  Btona  v.  Chleago  ft  N.  W. 
B.  Co.  tl  Iowa,  St:  Dennett  v.  New  Tork  Oeot.  ft 
B.  R.  B.  Oo.  B  Hun,  SM,  affirmed  W  N.  T.  Mb 
fiwan  V.  Hancbeatcr  ft  L.  B.  Co.  U  Mats,  lli;  III^ 
bard  v.  New  Tork  ft  B.  B.  Co.  U  N.  T.  450. 

A  peraoo  luu  00  rlgbt  to  a  pasaave  upon  a  ticket 
wbloh  liaa  been  punched  so  aa  to  lodicme  tbat  It 
haa  ooce  beeo  used,  oor  wliere  It  has  been  ao  muti- 
lated aa  to  render  It  Impoealble  to  detarmlna 
wlielberlttaatbeeauatdotDOt.  ButtbeooMpany 
ISX  V.  s. 
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tween  himself  ind  the  defendant  for  a  return 
IMatge  to  Chicago,  the  court  declined  to  per- 
init  the  fdafntur  to  testify  to  the  consequent  in- 
Jmy  to  hk  business  and  to  his  Ability  to  earn 
moMj,  excluded  all  eridence  offered  as  to  the 
foroe  used  in  removing  him  ^m  the  train,  and 
as  to  Ms  ezpnkion  from  the  train  (although 
oorTHponding  to  allegations  inserted  in  the 
dedsiationX  and  directed  a  verdict  for  the  de- 
fendant 

The  plaintiff  excepted  to  the  ruHngs  of  the 
eoQit,  and,  after  veraict  and  Judgment  for  the 
defendant,  aoed  out  thia  writ  of  error. 

Mr,  Cbarlea  Carroll  Bonne  j*  for  plain- 
tSif  hi  error: 

If  any  rule  or  regulation  made  by  a  common 
carrier  oe  an  unnecessary  infringement  of  the 
nglits  and  lib^^  of  the  passengers,  it  is  un- 
iawfol  because  unreasonable. 

8gaU  V.  Oterton,  24  N.  J.  L.  485. 

Tbe  contract  of  the  carrier  was  to  carry  the 
puBenger  safety,  and  protect  him  from  injury. 

^cke$  V.  SaUonttaU,  89  U.  8. 18  Pet.  190  (10: 
115);  Jenning$  v.  Great  Nbrihem  B,  OtKluR. 
1(1  B.  7;  Ban  t.  Chicago  AN.  W.ROo.W 
Wm.460. 

There  is  no  implied  authority  to  expel  a  paa- 
•eoger  for  a  mere  violation  of  the  contract  of 
carnage. 

BuUer  y.  Manehater,  S.  d  L.B,  Oo.L  R. 
tl  (I  B.  Div.  207;  Eent  v.  BaUimore  d  0.  B. 
Co,  10  West  Rep.  457,  46  Ohio  8t  284;  Lanh 
iertM  V.  CkmneOkut  F.  Int.  Oo.  89  Minn.  129. 

The  circuit  court  erred  in  refusing  to  allow 
the  plaintiff  to  testify  to  the  damage  to  his 

iKISiDCSS. 

EvLntBTY.  SUwari,  47  Me.  419;  ISuth.  Dam. 
156;  Qoddard  v.  Grand  Trunk  B.  Co.  57  Me. 
«fi,  218;  8  Suth.  Dam.  257-^,  and  authorities 
dted;  Baker  v.  Drafee,  58  N.  T.  211:  Brewster 
▼.  Van  Liew,  6  West  Rep.  497,  119  HI  562; 
ChkagodA.  B.  09.  v. P^22»fruf:y,  11  West  Rep. 
^,  128  01.  9. 


Mr.  G.  W.  Kretainn^rt  for  defendant  In 
error: 

An  ordinary  ticket  is  not  a  contract  between 
the  purchaser  and  the  railway  company. 

Logans.  HdnnibaldSt.  J.  B.  Co.niio. 068. 
12  Am.  A  Enjg.  R  R.  Cas.  142:  MMer  v.  St. 
Louie,  I M.  if 8. B.  Oo.  127U.  8.  894  (82:250) 
POrieY.  Pennsylvania  i2.  O?.  42  N.  J.  L.  450 
Bradehaw  v.  South  Boeton  B.  Co,  185  Mass.  407 
ffuffordv.  Grand  Bapide  d  I.  B.  Co.  58  Michl 
118*  Fredericks.  Marquette,  ff.dO.B.  Co.Vl 
Mich.  842. 

The  ticket  must  be  the  conclusive  evidence 
of  the  extent  of  the  passenger's  rifht  to  travel. 

Brade/iaw  y.  South  Boston  B  Uo.  185  Mass. 
409. 

If  the  conductor  was  Justified  in  ejecting  the 
plaintiff,  the  Company  cannot  be  liable  therefor. 

Torton  v.  MUutaukee,  L.  S.  d  W.  R  Oo.  6i 
Wis.  284;  Sftelton  v.  Lake  Shore  db  M.  S  B  Co. 
29  Ohio  8t  214;  Pittsburgh,  C.dSt.L.ROo.  v. 
Nueum,  60  Ind.  588;  McClure  y.  Philadelphia, 
W.dB.B.Oo,U  Md.  582;  Bawitela/Y.  Louie- 
mile  dNRCo.  40  Lbl  Ann.  47;  Bufford  v. 
Grand  Bapide  AL  B.  Co.  68  Mich,  lia 

In  actions  of  contract  the  parties  are  limited 
to  the  mere  evidence  of  the  breach  of  contract. 

Henion  v.  Morton.  2  Ashmead,  152;  ZeU  v. 
Arnold,  2  Pa.  292;  Dixon  v.  Bardav,  22  Ala. 
878;  NaHone  v.  Hawkine,  11  Ala.  864;  Mayo  v. 
Madden,  4  Cat  27;  Crooker  y.  WUlard,  28  N. 
H.  185,  note. 

Counts  for  tort  and  upon  contracts  cannot 
be  joined  at  common  law,  which  is  the  law  here. 

Wilson  V.  Marsh,  1  Johns.  508;  Stoyel  v. 
Westeoti,  2  Day,  418;  C(miton  v.  Lithibye,  2 
Wms.  Saur  J.  117  (c)n^/  Church  y.  Muntford, 
11  Johns.  479. 

The  use  of  personal  force  and  the  personal 
injury  resulting  therefrom  constitute  the  tort 
described  in  the  declaration  in  the  case  at  bar. 
If  no  promise,  express  or  implied,  springs  from 
the  wrong,  then  an  action  in  assumpsit  will  not 
lie  thereon. 


kMftO  Hirht  to  eject  him  at  any  other  point  than  a 
molar  station.  Terre  Haute,  A.  ft  St  L.  B.  Ck>.  v. 
▼aaaftta.  a  IlL  US;  Chicago  ft  N.  W.  B.  Oo.  v. 
PMooek.48IlL»aL 

Where  the  roles  of  the  oomponj  require  all  pas- 
«oiran  to  porchase  a  ticket  before  entering  the 
cui.  and  f ortrfd  the  oonduotors  from  taking  money 
for  tarn,  a  fmasnngwr  who  neglects  to  snpply  hlm- 
•etf  with  a  ticket  may  be  removed  from  the  car 
•ItlMMigti  be  tenders  his  fare  in  money.  McOarthy 
T.DaUin.  W.  ft  W.  B.  Co.  6  Ir.  Rep.  a  L.  244;  Lane 
T.kttltonesMe,  V.  ftG.  R.  Co.  SLea  (Tenn.)  124. 

8o  where  a  person  is  wrongfully  in  posoooslon  of 
Bktiekrtt  although  ignorant  of  that  fact,— as, 
where  hs  innocent^  purchased  it  with  counterfeit 
■0Be7,--fae  may  be  ejected  from  the  tirain  unless 
hsteotiVB  the  wrong  upon  demand.  Memphis  ft 
a  B.  0».  T.  Chaetine.  64  Hiss.  fiOS. 

IbeiHiie  rule  prevails  where,  in  paying  his  fare 
to  the  eoDductor.  the  latter  through  mistake  gives 
the  ptoeoger  back  too  much  change;  unless  he 
netttei  the  mistake  when  called  upon  to  do  so,  he 
■>7  be  ezpedled,  when  be  has  ridden  as  far  as  the 
9>7swnt  made  entitles  him  to  ride.  McCarthy  v. 
O^ceco.  R.  L  ft  P.  B.  Co.  41  Iowa,  482L 

Where  a  passenger  offered  a  worthless  piece  of 
pipet,  claiming  It  to  be  a  pass,  and  refused  to  pay 
tef  or  leave  the  train,  the  servants  of  the  company 
M  a  right  to  remove  him  from  the  train  at  a  regu- 
lirttatSQo,  and  to  use  the  necessary  force  for  the 


purpose.    Chicago,  B.  L  ft  P.  B.  Co.  v.  Herring,  St 

iiLfie. 

Where  one  had  bought  and  lost  his  ticket,  and, 
before  he  was  expelled,  one  of  his-oompanions  ten- 
dered the  fare  to  the  conductor,  who  refused  to  re- 
ceive it,  demanding  a  ticket,  and  the  passenger, 
who  was  very  much  intoxicated,  was  put  oif  the 
train  in  a  cut  about  twenty  feet  deep  and  he  pro- 
ceeded in  the  direction  of  his  home  some  one  thous- 
and seven  hundred  feet,  when  he  lay  or  fell  down 
and  was  run  over  and  killed,  about  fifteen  minutes 
later,  by  the  train  of  another  oompemy,  which  had 
the  right  to  run  its  cars  over  the  defendant*s  road, 
it  was  held  that,  as  the  mtestate  was  wrongfuUy 
removed  from  the  train,  the  question  as  to  whether 
his  death  was  or  was  not  directly  traceable  to  such 
removal  should  have.beenleft  to  the  jury,  and  that 
the  court  erred  in  nonsuiting  the  plaintiff.  Guy  v. 
New  York,  O.  ft  W.  B.  Co.  80  Hun,  899. 

A  passenger  wrongfully  upon  a  train  may  be  re- 
moved, and  the  corporation  will  only  be  liable  for 
unnecessary  violence.  Lake  Shore  ft  M.  8.  B.  Co. 
V.  Pierce,  47  Mich.  277;  Shelton  v.  Lake  Shore  ft  M. 
&B.  Co.  29  Ohio  St.  214. 

If  the  holder  of  the  ticket  deports  himself  prop- 
erly, the  company  has  no  right  to  refuse  the  ticket, 
or,  so  long  as  he  deports  himself  properly,  to  eject 
him  from  the  train  before  reaching  the  statiOD 
named  in  the  ticket.  Churchill  v.  Chicago  ft  A.  B. 
Co.  87  m.  89a 
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Carton  Biter  LunJming  Co,  y.  BcMett,  2  Nev. 
258;  Jone»  ▼.  Hoar,  5  Pick.  285;  Howland  y. 
Needham,  10  Wis.  495; -B^ne«  y.  FraneU,  2 
Bos. <&  P.  550;  Okurehm^.  Chicago  dA.E.Co. 
67IU.  804. 

Mr,  Justice  Graj  deliYered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit,  and  cannot 
be  maintained  without  proof  of  a  breach  of 
contract  by  the  defendant  to  carry  the  plaintiff. 
The  only  contract  between  the  parties  was  an 
express  one,  signed  by  the  plaintiff  himself  as 
well  as  by  the  defendant's  agent  at  Chicago, 
and  contained  in  a  ticket  for  a  passage  to  Hot 
Bprines  and  back.  The  plaintiff,  having  as- 
sented to  that  contract  by  accepting  and  signing 
it,  was  bound  by  the  conditions  expressed  in  it, 
whettier  he  did  or  cUd  not  read  them  or  know 
what  they  were.  The  question,  when  he  first 
knew  that  the  ticket  required  blm  to  have  it 
stamped  at  Hot  Springs,  was  therefore  rightly 
excluded  as  immaterial. 

By  the  express  conditions  of  the  plaintiff's 
contract,  he  had  no  right  to  a  return  passage 
under  his  ticket, 'unless  it  bore  the  signature 
and  stamp  of  the  defendant's  a^ent  at  Hot 
Springs;  and  no  agent  or  employe  of  the  de- 
fendant was  authorized  to  alter,  modifv  or 
waive  any  condition  of  the  contract  Neither 
the  action  of  the  baggage-master  in  punching 
the  ticket  and  checkmg  the  plaintiff's  oaggage, 
nor  that  of  tibe  gateman  in  admitting  him  to 
the  train,  therefore,  could  bind  the  defendant 
to  carry  him,  or  estop  iU  to  deny  his  right  to  be 
carried. 

The  plaintiff  did  not  have  his  ticket  stamped 
at  Hot  Springa,  or  make  any  attempt  to  do  so, 
but  insisted  on  the  right  to  make  the  return 
trip  under  the  unstamped  ticket,  and  without 
paying  further  fare.  As^e  absolutely  declined 
to  pay  any  such  fare,  the  fact  that  the  conduct- 


or did  not  inform  him  of  Its  amount  Is  immar 
teriaL 

The  unstamped  ticket  giving  him  no  ri^ht  to 
a  return  passage,  and  he  not  having  paid,  but 
absolutely  refusing  to  pay,  the  usual  fare,  there 
was  no  contract  in  force  between  him  and  tha 
defendant  to  carry  him  back  from  Hot  Springs. 

There  being  no  such  contract  in  force,  tbert 
cocM  be  no  breach  of  it;  and  no  breach  of  con- 
tract being  shown,  this  action  of  assumpsit, 
sounding  in  contract  only,  and  not  in  tort,  can- 
not be  maintained  to  recover  any  damages,  di- 
rect or  consequential,  for  the  plaintiff's  expul- 
sion from  the  defendant's  train. 

The  plaintiff,  therefore,  has  not  been  preju- 
diced by  the  exclusion  of  the  evidence  concern- 
ing the  circumstances  attending  his  expulsion 
and  the  consequent  injuries  to  him  or  his  busi- 
ness. 

The  case  is  substantially  governed  by  the 
judgment  of  this  court  In  Mo3ier  v.  8i.  Ixmie^ 
I.  M,  it  8.  B.  Co,  127  U.  8. 890  [82:  240],  and 
our  conclusion  in  the  case  at  bar  is  in  aouird 
with  the  eeneral  current  of  decision  in  the 
courts  of  the  several  States.  See,  besides  the 
cases  cited  at  the  end  of  that  judgment,  the 
following:  ChnrcMU  t.  Chicago  d  A,  B.  Co. 
67  DL  800;  FOrie  v.  Bmnsgltania  B.  Co,  ^ 
N.  J.  L.  440;  Pennington  v.  PhUaddMa,  W. 
dt  B.  B.  Co,  eS^  MA.  05;  Bawitekyj.  LouiinHU 
dN,  B.  Co.  40LtL  Ann.  47. 

Nor  was  anything  inconsistent  with  this  con- 
clusion decided  in  either  of  the  English  casee 
relied  on  by  the  learned  counsel  for  the  plaintiff. 
Each  of  those  cases  turned  upon  the  validity 
and  effect  of  a  by-law  made  by  the  railway 
companv,  not  of  a  contract  signed  by  the  plain- 
tiff, ana  otherwise  essentiiuly  diiiered  from 
the  case  at  bar. 

In  Jennings  v.  Oreat  Northern  B.Co.h.'EL. 
1  Q.  B.  7,  the  by-law  required  every  passenger 
to  obtain  a  ticket  before  entering  the  train,  uhI 


And  It  is  the  dntj  of  the  agents  to  Moertain 
whether  a  paseenger  has  purohased  a  tioket,  before 
eJectlDg  him  from  the  oars.  Quiglej  v.  Central 
Pac  R.  Co.  U  Kev.  360. 

A  passenger  who  presents,  to  the  oondnotor  a 
**stock  pass**  from  the  railroad  company,  which  en- 
titlee  him  to  return  on  its  road  without  payment  of 
fare,  can  recover  damages  sustained  bj  him  when 
so  returning,  caused  bj  hia  expulsion  from  the  cars 
by  the  conductor  fOr  nonpayment  of  the  fare. 
Houston  ft  T.C.  R.  Co.  V.  Ford,08Tex.8O4;  Qraham 
r.  Padflo  R.  Co.  68  Mo.  686. 

Where  the  plaintiir  purchased  an  excursion  tioket 
with  the  printed  condition,  **Oood  this  day  only  on 
all  trains,  except  the  Boston  express  trains,**  and 
was  expelled  from  the  Boston  express  train  for  non- 
payment of  fare,  it  was  held  that  he  had  no  cause 
of  action.  Nolan  v.  New  York,  N.  H.  ft  H.  B.  Co. 
•  Jones  ft  8. 611;  Terry  v.  Flushing,  K.  8.  ft  a  B.  Co. 
18  Hun.  860. 

A  person  on  a  train  refusing  to  produce  a  ticket 
or  pay  his  fare,  subsequently  changing  his  mind, 
and  tendering  fVill  fare,  would  be  entitled  to  con- 
tlnue  his  journey  on  the  train.  But  if  the  refusal 
be  accompanied  by  violent  and  abusive  conduct, 
whereby  the  conductor  is  compelled  to  etop  the 
tndn  for  the  purpose  of  putting  him  off,  he  may 
forfeit  such  right;  and  the  conductor,  using  proper 
discretion,  may  remove  Um  notwithstandtag  a 
tender  of  full  fare  is  then  made.  Gould  v.  Chicago, 
M.  ft  8t.  P.R.  00.18  Fed  Rep.lB6:Hoffbanerv.  Dav- 
enport ft  N.  W.  R.  Co.  6i  Iowa,  Stt;  LouisvUle,  N. 


ft  0. 8.  B.  Oo.  V.  Harris,  9  Lea  (Tenn.)  ISO;  Thomaa 
v.  Geldart,  4  Pugs.  ftBur.  (N.  B.) 96:  O'Brien  v.  New 
York  Cent,  ft  H.  R.  R.  Co.  80  N.  Y.  286:  Nebon  v. 
Long  Island  R.  Co.  7  Hun,  140:  Farewell  v.  Grand 
Trunk  R.  Co.  15  Up.  Can.  a  P.  427;  Shedd  v.  Troy  ft 
B.  R.  Co.  40  Vt.  88;  WenU  v.  Brie  R.  Co.  8  Hun,  241; 
Briggs  V.  Grand  Trunk  R.  Co.  M  Up.  Can.  Q.  R  510^ 
Boston  ft  L.  R  Co.  V.  Proctor,  1  Allen,  267:  LlUis  v. 
8t.  Louis,  K.  a  ft  N.  R.  Co.  64  Mo.  464;  Sherman  v. 
Chicago  ft  N.  W.  R.  Co.  40  Iowa,  46:  Powell  v.  Pitts- 
burg, C.  ft  St  L.  R.  Co.  26  O  hlo  St  7a 

Where  the  refusal  to  pay  is  such  that  the  paasen* 
ger  becomes  a  treepaeser,  he  cannot,  after  Uie  bell 
is  rung  to  stop  the  train,  reinstate  himself  as  a  pas- 
senger by  an  offer  to  pay  his  fare.  Hoffhauer  v. 
Davenport  ft  N.  W.  R.  Co.  G2  Iowa,  842. 

But  where  the  tndn  is  stopped  at  a  regular  sta- 
tion, at  which  it  would  have  stopped  anyway,  if 
the  passenger  before  he  is  ejected  offers  to  pay  tba 
fare,  it  should  be  accepted.  The  contrary  rule  ap- 
plies only  where  the  train  is  stopped  expreasly  to 
put  him  off.  Toledo,  W.  ft  W.  R.  Co.  v.  Wright  68 
Ind.  586. 84  Am.  Rep.  277. 

Before  he  is  ejected,  other  persons  in  his  behalf 
may  offer  to  pay  the  fare.  Hoffbauer  v.  Davenport 
ftN.W.R.Co.62Iowa,8«8:  0*Brieo  v.  New  York 
Cent  ft  fl.  R.  R.  Co.  80  N.  Y.  286. 

That  carrier  of  persons  is  bound  to  accept  aU  pas- 
sengers, and  the  exceptions  to  the  rule,  and  wbeo 
he  may  exclude  a  passenger,  see  fiots  to  Pearson  v. 
Duane,  71 U.  &  4  WalL  606(U:  417). 

Its  U.&. 
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to  ibow  and  deHver  up  his  ticket  whenever  de- 
ntsded.  The  plaiBtuT  took  a  ticket  for  him- 
•elf,  as  well  as  tickets  for  three  horses  and 
three  boys  attendiDg  them,  by  a  particular  train, 
whidi  was  afterwards  divided  into  two,  in  the 
first  of  which  the  plaintifT  traveled,  taking  all 
the  tickets  with  him;  and  when  the  second 
train  was  about  to  start,  the  boys  were  asked 
to  produce  their  tickeU,  and,  being  unable  to 
do  so,  were  prevented  bv  the  company's  serv- 
inti  from  proceeding  with  the  horses.  An  ao- 
tkm  by  the  plaintiff  against  the  company  for 
n  sot  carryinji:  his  servants  was  sustained,  be- 
euise  the  companv  contracted  with  him  only, 
andddivered  all  the  tickets  to  him;  and  Lcrd 
CUrfJutiiee  Cockbum,  with  whom  the  other 
JodgoB  concurred,  said:  "It  is  unnecessarv  to 
d^ermine  whether,  if  the  company  had  nven 
the  tickeU  to  the  boys,  and  the  boys  had  not 
produced  thdr  tickets,  it  would  have  been  com- 
petent for  the  company  to  have  turned  them 
out  of  the  carriage." 

Id  BuOtt  T.Manehater,  8.AL.  R,  Ch.h, 
R  n  Q.  B.  Dtv.  207,  the  ticket  referred  to 
ooDditions  pubUahed  by  the  company,  contain- 
ing a  simflar  by-law,  which  further  provided 
tut  any  passenger  traveling  without  a  ticket, 
or  not  sbowinff  or  delivering  it  up  when  re- 
qoested,  should  pay  the  fare  from  the  station 
wbenoe  tbe  train  onginaUy  started.  The  plain- 
tiff,  having  lost  his  ticket,  was  unable  to  pro- 
duce it  when  demanded,  and,  refusing  to  pay 
nch  fariL  was  forcibly  removed  from  the  train 
by  the  defendants  servants.  The  Court  of 
A^^Msl,  reversiuff  a  judgment  of  the  Queen's 
Beoch  Division,  held  the  company  liable,  be- 
CMiae  the  plaintiff  was  lawfully  on  the  train 
nnder  a  contract  of  the  company  to  carry  him, 
sod  no  right  to  expel  him  fordbly  could  be  in- 
ferred from  the  provisions  of  the  by-law  in 
qnestioD,  requiring  him  to  show  his  ncket  or 
pty  the  fare,  and  each  of  the  Judges  cautiously 
sbctained  from  expressing  a  decided  opinion 
vpoD  the  question  whether  a  by-law  could  have 
been  so  framed  as  to  Justify  the  Qourse  taken 
by  the  company. 
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CHAUNCEY  B.  WATSON,  Appi.^ 

9. 

THE  CINCINNATI,  INDIANAPOLIS,  ST. 
L0D18  A  CHICAGO  RAILWAY 
COMPANY. 

CBee  &  G.  Beporter*s  ed.  ua-107 J 

YaH^if  of  patent  far  improved  ear  doar^— 
not^iy^ntenHon. 

L  Tbe  patent  Ko.  S0B.2B6,  granted  to  Ohamioey  B. 
Wumo,  for  ao  improveoient  in  grain-car  doors, 
April  n,  1878,  cannot  be  upheld,  because  ft  does 
Dot  ioTolTo  Invention,  hot  oonaiBts  In  a  mere  ag- 
miBtion  of  parts,  each  to  perform  Its  separate 
and  tDdependeot  function  substantially  in  the 
oaoner  as  before  combination  with  the 
r,  and  without  ocmtrlbuting  to  a  new  and 


^  Aere  waa  nothing  new  In  flexible  or  rigid 
Soon,  outMe  and  inside,  nor  in  the  use  of  out> 
ride  and  Inside  rigid  doors  in  combination,  the 
Wde  door  milng  onlj  pnrt  of  the  opening. 

lliU.8. 


SL  The  substitution  of  the  old  flexible  SUdlng  In- 
side door,  reduced  In  size  to  correspond  with  the 
old  Inside  rigid  grain  door,  may  have  required 
some  mechanical  skill,  and  may  have  l>een  new 
and  nseful,  but  it  did  not  involve  the  exertion  of 
the  Inventive  faculty,  and  embraced  nothing  that 
was  patentable. 

[No.  48.] 

Argued  Oct  SI,  1889.     Decided  Nov.  18, 1889. 

APPEAL  from  a  decree  of  the  Circtdt  Court 
of  the  United  States  for  tbe  District  of  In- 
diana dismissing  a  suit  for  tbe  infringement  of 
letters-patent  No.  208, 2d6,  granted  to  Chauncey 
R.  Watson,  for  an  improvement  in  grain-car 
doors,  bearing  date  the  80th  day  of  April,  1878. 
Affirmed. 
Opinion  below,  28  Fed.  Rep.  44a 

Statement  by  Mr.  OhufJueHee  Fullers 
This  was  a  bill  filed  by  appellant  a£:aiDSt  The 
C^dnnati,  Indianapolis,  St.  Louis  £  Chicago 
RaUway  Company,  in  the  Circuit  Court  of  toe 
United  States  for  tbe  District  of  Indiana,  al- 
leging an  infringement  of  letters-patent  No. 
2(S,S^,  granted  to  him  for  an  improvement  in 
grain-car  doors,  bearing  the  date  the  thirtieth 
day  of  April.  1878. 

The  complainant  averred  in  his  bill  that  the 
patent  was  intended  to  secure  and  did  secure 
to  him  "tbe  sole  and  exclusive  right  to  make, 
use  and  sell  a  car  for  the  transportation  of 
grain  and  other  freight,  constructed  substan- 
Ually  like  an  ordinary  freight  car,  having  an 
outside  door  for  closing  the  car,  and  provided 
with  an  inside  flexible  or  yielding  sliding  grain 
door,  which  is  adapted  to  be  carried  up  on 
guide  rods  or  their  equivalent  overhead  and 
out  of  the  way  and  anaer  the  roof  of  tbe  cars; 
that  of  such  a  car  having  an  outside  endoslng 
door  proper,  in  combination  with  an  inside 
sliding  flexible  grain  door,  he  was  the  first  and 
original  inventor,"  eta  These  averments  were 
denied  in  the  answer,  which  also  alleged  that 
the  thing  patented  in  said  patent,  and  every 
material  or  substantial  part  thereof,  had  been 
shown  and  described  prior  to  Watson's  sup- 
posed invention  in  various  tetters-patent,  fifteen 
m  number,  among  them  bdng  a  patent  issued 
to  Martin  M.  Crooker,  May  26,  1868,  and  a  [1621 
patent  issued  to  Horace  L.  Clark,  August  29, 
1871;  and  further  averred  that  the  grain-car 
doors  referred  to  in  the  bill  as  being  on  the 
cars  of  Tbe  Chicago,  Rock  Island  <&  Pacific 
Railway  Company,  were  made  under  tbe 
Crooker  patent,  which  was  afterwards  assigned 
to  Dennis  F.  van  Liew,  and  it  was  with  his 
license  and  consent  that  tbe  cars  were  so 
equipped  with  said  doors;  that  "the  only  dif- 
ferences between  said  Crocker's  doors  and  the 
complainant's  are,  that  Crooker's  slide  in 
grooves  and  have  their  slats  fastened  together 
by  a  continuous  wire  running  through  them, 
while  complainant's  slide  on  rods  passing 
through  staples,  and  are  fastened  togeuier  bv 
ordinary  hinges,  both  being  inside  doors,  and, 
with  the  exception  of  the  above  differences, 
operating  in  substantially  the  same  way;"  that 
complainant's  door,  as  described  in  his  patent, 
contains  no  patentable  invention  in  view  of  the 
Crooker  patent,  nor  is  it  any  improvement 
thereon,  nor  in  view  of  the  state  of  the  art  was 
there  any  patentable   novelty  or  invention 
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ttiereiii.  The  answer  also  denied  any  infringe- 
ment of  Watson's  patent  Proofs  baWng  been 
taken  the  biU  was,  apon  bearing,  dismissed, 
from  which  decree  appeal  was  prosecuted  to 
thk  court.  The  opinion  of  Woods, «/.,  will  be 
found  reported  in  28  Fed.  Rep.  448L 

Mr,  Charles  P.  Jacobs*  for  ^>pellant: 

This  court  has  repeatedly  sustained  patents 
for  inventions  where  a  better  xesnlt  was  pro- 
duced, although  the  differences  in  the  latter 
inventions  and  those  shown  tn  tiie  prior  patent 
were  smaU* 

Ohugh  T.  OiB&ridsB.  Mfg,  (k.  106  U.  8. 166, 
178 J27: 184, 188);  (kTMoMaMLBaja^Valw  Oo. 
y.  Oro^  Steam  Gauge  d  Vahe  Co.  118  U.  8. 
167  (28: 989);  Seumour  y.  MeOormiek^  60  U  8. 
19  How.  96  (16:  ^7). 

Important  inyentions  often  simple. 

Sewnour  v.  Oeboms,  78  U.  8.  11  WalL  616 

0:  §8);  Smith  y.  NieluOs,  88  U.  8.  21  Wall.  119 

l:66'3);  Magie  Ruffle  Oo.  y.  Dougku,  2  Fish, 
^at  Gas.  880;  Olark,  P.  8.dF.R  Co.  r.  Cope- 
iand,  2  Fish.  Pat  Gas.  221. 

A  happy  thought  often  completes  an  inven- 
tion. 

PoUtan  y.  Sehmidt,  6  Blatchl  299;  A/an  v. 
Ooodufin,  8  8umn.  614;  Orandal  v.  WaUen,  9 
Fed.  Rep.  669. 

That  nobody  made  it  before  is  evidence  of 
invention  by  Watson. 

Dederick  y.  Oaeedt,  9  Fed.  Rep.  806;  Won- 
wiek  Mfa.  Co  y.  Steiger.  17  Fed.  Rep.  260. 

The  simplicity  of  an  invention  in  utility  and 
effect  over  what  preceded  it  is  proof  tending  to 
establish  the  fact  of  novelty. 

BirdteU  v.  Mclkmdtd,  6  Pat  Off.  Gkus.  682; 
BHlweU  db  B.  Mfg.  Co,  v.  CindnnaH  QatUght 
db  Coke  Co.  7  Pat  Off.  (^az.  829. 

If  the  result  is  obtained  in  a  better  mode 
than  was  before  known,  this  is  evidence  of  to- 
yention. 

Detroit  Lubricator  MJg.  Co.  y.  Bgnekard,  9 
F^  Rep.  298;  Wood  v.  FaOuir,  17  F«l.  Rep. 
660. 

The  law  has  no  nice  standard  by  which  to 
gauge  the  degree  of  mental  power  or  inventive 
genras  brought  into  play  in  originating  the 
new  device 

MiddUtoion  Todt  Co.  v.  Jtkltf,  8Fish.  Pat  Gas. 
141;  Hoe  v.  Cothrdt,  1  Fed.  Rep.  608;  CoUini 
Co.  V.  Coee,  8  Fed.  Rep.  226. 

Slieht  changes  produciog  better  result,  pat- 
entable. 

TurriU  v.  lUirurie  Cent.  B.  Oo.  8  Fish.  Pat 
Gas.  880;  Bsarl  y.  Ocean  MiUe,  11  Pat  Off. 
Gaz.  2;  leaace  v.  Abrame,  14  Pat.  Off.  Chiz. 
861;  JB^nger  v.  BiehM,  14  Blatchf.  807;  Wat- 
lace  y.  Ifoyee^  18  Fed.  Rep.  172. 

Success  the  true  test  of  merit  in  a  device. 

Danie  v.  FrederiekeA^  Fed.  Rep.  99;  Brown 
f.  Oo.  y.  Deere,  21  Fed.  Rep.  709. 
^Id  devices  in  a  new  combination  patentable. 

Weetem  Blectrie  Mfg.  Oo.  v.  Chicago  Bteetric 
Mfg.  Co.  14  Fed.  Rep.  691. 

value  of  new  device  recognized,  and  Its 
adoption  evidence  of  invention. 

Irani  v.  Grand  Detour  Plow  Oo.  14  Fed. 
Rep.  696;  MOer  v.  Pickering,  16  Fed.  Rep.  640; 
Parkhnret  v.  Eineman,  1  Blatchf.  494. 

Abandoned  devices  cannot  avail  to  defeat  a 
patent 

RoberU  v.  Dickeg,  1  Pat  Off .  Gas.  4 


^& 


Where  several  old  elements  are  taken  from 
several  different  machines,  and  brotght  to- 
gether without  effecting  any  new  or  better  re- 
sult, the  device  thus  made  is  not  a  patentable 
combination. 

Sailei  v.  Van  Wormer.  87  U.  8.  20  Wall.  868 
(22: 241),  PhiUipe  v.  DeiroU,  111  U.  8.  604 
C28: 682);  Bcald  v.  Biee,  104  U.  8. 787  (26: 910;; 
Marrii  y.  McMUlin,  112  U.  8.  244  (28: 702). 

Watson  changed  the  older  deviciBs  and  prch 
duced  a  new  and  better  result 

Smith  v.  Gooduear  D.  V.  Oo.  W  U.  8.  486 
(28: 962);  Foreyth  r.  Clapp,  6  Fish.  Pat  Oaa. 
628;  Union  Piper  OcUar  Co.  y.  WhiU.l  Pat 
OffL  Gas.  696;  TOghman  v.  Morm,  9  Blatchl 
421. 

Utility  a  test  of  invention. 

WaMum  d  M.  Mfg.  Co.  y.  Eaith,  4  Fed. 
Rep.  900;  Howe  v.  Underwood,  1  Fish.  Pat  Oaa. 
176;  Hoyden  v.  Suffolk  MJg,  Co.  4  Fish.  Pat 
Gas.  108;  Goodyear  v.  Day,  2  Wall.  Jr.  288; 
Smith  V.  Goodyear  D.  V.  Ch.  98  U.  8.  486  (28: 
962);  Webster  on  Patents,  80;  Eppinger  y. 
Bii^,  14  Blatchf.  807;  leaaa  v.  Abrame,  14 
Pat.  Off.  Oaz.  861. 

Defendant  is  estopped  to  deny  Invention. 

&nger  v.  Walme&y,  1  Fish.  Pat  Gas.  668. 

The  court  should  proceed  in  a  liberal  apii1t» 
so  as  to  sustain  the  patent 

Klein  v.  BueeeU,  86  U.  a  19  WaU.  466  (82: 
124);  TurriUY.  Mieh'gan  Sffuihem  A N.  1.  B. 
Co.  68  U.  8.  1  WalL  &1  (17:  668);  Elandy  v. 
Griffith,  Z  FishnPat  Oaa.  609;  Fitch  v.  Bragg. 
8  Fed.  ttep.  688;  Betabrook  v.  Dunbar,  10  Pat 
Off.  Oaz.  909;  Blanehard  v.  Sprague,2  Story, 
164;  TreadweU  y.  Pmrrott,  8  FisL  Pat  Oaa. 
124;  Winane  v.  Denmead,  66  U.  8.  16  How. 
880  a4:  717);  Coming  v.  Burden,  66  U.  8.  16 
How.  262  a4: 688). 

Mr.  Oeor^  Pajson  for  appellee. 

JIfr.  Chirf  Justice  Fnllsr  delivered  the  opin- 
ion of  the  court: 

The  proof  of  the  use  of  srain-car  doors  by 
the  defendant  was  contained  in  a  stipulation, 
whereby  it  was  agreed  *'tbat  the  defendant  had 
hauled  over  its  fine  of  road,  in  said  8tate  of 
Indiana,  freight  cars  belonging  to  the  Ghicago, 
Rock  Island  &  Pacific  Railway  0>mpanv,  hav- 
ing a  solid  outside  door,  like  an  ordinary  freight 
car,  and  an  inner  flexible  eliding  grain  door  of 
less  height  than  the  opening  in  the  side  of  the 
car,  the  grain  door  sliding  in  frrooves  like  the 
moves  shown  in  the  patent  of  Martin  M. 
Grooker.  of  Mav  26, 1868,  and  the  slate  com- 
posing the  door  being  attached  to  each  other  by 
being  strung  upon  wires  passing  through  the 
slatft^' 

Watson's  application  was  dated  February  18, 
1878,  and  contained  the  following  claims: 

"1st  A  grain  door,  constructed  of  longitud- 
inal sectional  pieces,  hinged  or  strapped  to- 
gether in  such  manner  as  that  the  door  as  a 
whole  may  yield  to  follow  any  desired  line  of 
movement  when  it  is  not  in  use  as  a  grain  door, 
and  it  is  desired  to  place  it  out  of  the  way,  sub- 
stantially as  herein  described. 

"2d.  A  grain  door,  D,  constructed  as  above 
desolbed,  and  hinged  or  strapped  so  as  to  be 
flexible  or  yielding,  for  the  purpose  set  forth« 
in  combination  with  the  guiding  rods  0,  where- 
by, when  not  in  use,  it  may  be  carried  up  and 
placed  in  the  ly)rizontal  portion  of  said  guid- 
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described. 

A  KTain  door,  D,  conBtructcd  u  do-  j 

■cnMa,  acd  provided  with  elaples  a  e,  in  com-  i 

bioatfon  witb  Kuidicg  rode  C  and  devices  for       "in  regara  w  ue  ciogxiux  soa  omaioK  re- 

■ISiing  IL  to  uie  top  of  the  car,  gubatonlially  terred  to  In  argumeot,  no  clear  or  conddei^ 

u  described  and  for  the  purposes  set  fortb."  able  results  are  seea  to  be  sccomplisbed  by 

rm,         ii~.t(»_  _  .  ~.i^,^  «     K  o  la^o  applicBnt'H  device  over  the  refereoce,  such  as 

j^'^e  Mu™  "Sif'Sd^.-™:  •'»"'  "«»•  "I '»™''-'  "■"«»■■ 

lers  from  Crocker's  (May  36,  '88,  No.  78,186,       Watson  then,  on  the  Slit  of  March,  1878, 
CBipentry  doors)  'railroad  car'  only  in  tbe  name  further  ameuded  br  sabstituting  for  the  first 
and  la  (ois,  that  the  upper  portion  of  Crooker'g  and  secood  claims  toe  foUowing:  ' 
JS'JlSi  ™  ™S!!i:S?!l??!!^v.'S".Ki'       "Tt-  <»mM«,«oi.,  with  .  <»r.  01  «i  liiM. 

•mndnl  UiipecUntfoa  by  linrang,  %^  up^jrdly  ud  niderlb.  rool  ol  tbe  ou,  » 

"Tbb  iDTentlou  relates  to  improTemeDls  In  beteln  ibowD  and  deacribed,  wbereby  said  door, 

theclaaaof  gralD doors  for  cais,  and  tbelavea-  nbennotiD  oae.csn  be  carried  up  od  tbeborl- 

tioD  coosiBts  io  the  combination,  wltb  h  car,  of  zonlal  portions  of  said  guiding  tods,  out  of  ibe 

an  loaide  Tertically-sliding  flexible  or  yielding  way,  aubetantiaily  aa  epedliea." 

^i.-SCtS'StrSn^X'M  »  ,sS" ""°"°'"  '*"'  '^•^'  "*^  ■* 

the  horliontalportiOQ  of  said  guiding  rods,  M  ' 

aa  to  be  out  of  the  var.  "The  application  doe*  not  present  patentable 

"I  un  •ware  that  «  car  door  of  similar  con-  novelty  over  Crpoker.  died, 
fraction,  didiofi  fu  grooved  ways,  is  old,  and  1°  ''e"  o'  ^f  ""^o  »'  t^"*  »"  ■■  ^°Y^  ^J 
such  I  do  not  deelre  to  claim,  broadly  as  my  "^  references  ated,  Qie  vm  ef  eyea  ana  rods 
tnventicm.  Bald  door,  however,  oonstitulea  an  'o'  guiding  tbe  sliding  door  are^e  simple  me- 
ouuidfl  or  dosing  car  door  proper,  and  the  car  cbanlcal  emilvalents  of  tbe  channel  irons  of 
oonW  not  be  loaded  or  uwd^tor  balk  grain  nn-  Crooker.  As  claim  does  not  differ  bi  a  matter 
leas  the  grain  is  put  In  from  the  roof  of  the  car,  of  substance  from  the  preceding,  Itlaatecood 
aathedoor  completely  dose*  the  doorway  or  time  rejected," 

opentag.    Furthermore,  ssMdoOT  is  obviously       An  appeal  was  proeecuted  to  the  eiamlnera- 
^iecUonable  tor  other  reasons.  Tit:  Thegram  In-chief,  who  lovereed  tbe  decision,  saying: 
SrH^«!,Si^hSH?' '^?^;^,*'^  ^^^t       "The  invention  in  this  case  is  small  and  the 
™^tt^teinT&    iSft,    brin^M    Claim  is  correspondingly  limited.     It  consisU 

would  force  or. bulge  the  door  outwani,  prol  ■"'.'.'O"",?  .^  ^  .^  J^iw^h«  .«i  m, 
dudng  a  similar  effect  as  tbe  grain  lodgiog  in  "APPl'cants  car,  si  a  whole.  Is  adapt^  W 
the  i^ved  wavs   whereas  mv  door  hrfiHTHn    Convertibility  to  uses  not  compatible  with  the 

doorway  or  opening,  admiu  !n  open  apace  at  '"'"'  '''»'  "  ffP"""  '°  addlttou  ^  tbe  ueual 
ibe  lop  for  loading  m  tbe  grain.  Stb  an  ordi-  '"'''!  J"S"l  "Sir,,""""  '"'k"  ^  "  >« 
narjoWe  door!  to  be  iScked  or  otJu.lie  TSS.^' '..S'S."'™';^.'^.''.?^''' '  "" 
acoired  after  tbe  oar  1.  loaded.  By  al«j  em-  •"  ""  '^  ""''"'  "e  root  ol  tbe  car. 
plorlng  guiding  rods  for  tbe  door  Io  elide  upon,  Tbe  door  in  use  upon  tbe  freight  cats  whicb 
tnu,  being  an  inside  door,  tbe  defects  incident  appellee  bauled  over  Its  road  was  a  grain  door 
to  tbe  ^ooved  waya  and  an  outside  door  before  sncling  In  amoves.  Tbe  Waleon  door  was  car- 
referred  to  are  entirely  obviated."  tied  on  rods  witb  aiaplea.  Even  if  there  was  no 

And  at  Ibe  same  lime  be  substituted  for  bis  ""ateilai  dUlerenca  between  a  door  .Bding  In 

flra,  and  second  claim,  tiie  lolio.lng,  STS  "'o'l.'frii^'.S.'iSr'^'.lS  ttt 

"IsL  The  combination,  with  a  car.  of  an  in-  effect  disclaimed  a  door  sliding  In  grooves  by 

dde  flexible  or  yielding  and  vertlcally-slidins  bis  amendmenis  and  tbe  terms  of  hb  spedflca- 

grain  door  and  guiding  rods  C,  whereby  said  tioo  as  they  stood  amended,  and  in  the  narrow 

floor,  when  not  la  use,  can  be  carried  np  and  cl^im  of  hu  patent  the  ataplea  e  and  the  guid- 

traced  on  the  horizontal  portions  of  said  guid-  ing  rods  C  were  part  of  his  combination,  wbicb 

mg  rods,  oat  of  the  way,  subBtantiallj  as  and  be  could  uot,  under  the  circumstances,  say 

for  the  purpose  herdn  shown  and  described."  were  not  essential  tb  It,  nor  that  the  grooves 

Sd,  tbe  examinen  stating.  [27:979].    But  counsel   for  appellant  insists 

"It  Is  not  conaidered  that  Crooker  in  remov-  that  Watson's  real  Invention  "was  not  a  quea- 

fDg  the  upper  few  slats  of  hia  door  would  be  tlon  of  rods  or  grooves,  but  was  tbe  combina- 

maklng  a  [Mtentable  improvement  on  his  own  tion  In  a  freight  car  having  an  outside  rigid 

Invention,  albeit  he  might  change  its  nameand  door,  of  an  loner  flexible  sUmng  grain  door," 
■llMe  the  leanlt  of  loading  In  over  the  top  of       Tbe  Crooker  door  was  patented  Hay  3«, 

Us  door.  1868,  and  made  of  separate  strips  attached  to 

"The  change  li  an  obvious  one  to  anv  user  each  other  by  long  contlnuoua  metal  atrapa,  so 

of  freight  cats;  furiber,  tbe  ose  of  nxu  and  as  to  be  flexible  and  capable  of  being  slid  up 
»8  D.  %.  897 


15fr-]M 


SUPBBlfB  OOUBT  OF  THE  iTHITED  STATES. 


Ocr.TsBM, 


out  of  the  way  under  the  roof  of  the  car,  in 
grooves  or  channel  irons  afllxed  to  the  inside 
of  Uie  door  poets,  but  was  a  full  and  not  a  half 
door.  One  of  the  doors  was  an  inside  door,  as 
appears  from  the  drawings,  and  was  described 
in  his  sp^flcation  as  follows:  "B  B  and  B'  B' 
are  metallic  grooved  ways  applied  at  the  mar- 
ffin  of  the  door  spaces  d  d  and  partially  across 
ue  car,  immediately  under  the  roof  of  the 
same,  the  vertical  portions  of  the  ways  B^  B^ 
beinff  on  the  inside  of  the  car,  lust  at  the  edge 
of  the  said  spaces^  and  firmlv  bolted  in  place 
upon  the  car  framine;  or,  if  preferred,  these 
vertical  portions  mav  oe  in  the  door  space  it- 
self, as  is  the  case  with  those  of  the  ways  B  B." 
The  Clark  patent  was  issued  August  29,.  1871. 
for  a  ridd  mdn  door  filling  only  half  the  open- 
ing, and  slming  on  rods  to  the  top  of  the  car, 
where  it  was  then  swung  up  into  a  horizontal 
position,  turning  on  eyes  at  the  upper  comers 
of  the  rods.  The  evidence  established  that  in- 
side grain  doors,  filling  only  part  of  the  open- 
ing, had  long  been  used  on  freight  cars  in  con- 
nection with  the  outside  door.  Watson's  door 
was  made  of  separate  slats,  united  to  each  other 
,  by  hinges,  and  provided  with  staples  at  both 
ends,  that  encircled  the  guiding  rods  on  which 
the  door  might  be  slid  up  under  the  roof  of  the 
car  80  as  to  be  out  of  the  way.  Makinc:  Crook- 
er's  doOT  smaller  so  as  to  fill  only  half  me  open- 
ing, and  usiiig  it  in  connection  with  an  ordi- 
nary outside  door,  in  combination  with  a  car, 
is  the  invention  claimed. 

We  agree  with  the  learned  Judge  holding  the 
circuit  court  when  he  says:  "There  is  nothing 
in  either  specification  or  daim  concerning  '  or- 
dinary freight  cars'  nor  solid  sliding  outside 
r  1  ATI  <1<^^»  <^<^  ">  ^®  claim  nothing  about  outside 
L^v«  J  doors  at  all,  unless  inferred  from  the  descrip- 
tion given  of  an  inside  door.  If,  however,  sudi 
an  inference  is  permissible,  and  the  patent  must 
or  may  be  construed  to  consist  in  such  a  com- 
bination of  inside  and  outside  doors  as  is  assert- 
ed, it  cannot  be  upheld,  because  it  does  not  in- 
volve invention,  but  consists  in  a  mere  aggre- 
gation of  parts,  each  to  perform  its  separate  and 
independent  function  substantially  in  the  same 
manner  as  before  combination  with  the  ot^er 
and  without  contributing  to  a  new  and  com- 
bined result  The  outside  door  certainly  re- 
mains unaffected  in  construction  and  In  use^ 
and  the  inner  door  is  the  same  as  the  Crooker 
door,  with  a  few  slats  left  off  or  taken  off  by 
design  or  by  accident;  and  whether  done  in  one 
way  or  the  other  the  change  cannot  reasonably 
be  called  invention,  unless  the  distinction  be^ 
tween  mere  mechanical  sklU  and  inventive 
genius  is  to  be  disregarded." 

There  was  nothing  new  in  fiexible  or  rigid 
doors,  outside  and  inside.  There  was  nothmg 
new  in  the  use  of  outside  and  inside  rigid  doors 
in  combination,  Uie  inside  door  filling  only  part 
of  the  opening.  The  substitution  of  the  old 
flexible  slidine  inside  door,  reduced  in  size  to 
correspond  wtth  the  old  inside  rigid  ffrain  door, 
may  have  required  some  mechanical  skill,  and 
may  have  been  new  and  useful,  but  it  did  not 
involve  Hie  exertion  of  the  inventive  faculty, 
and  embraced  nothing  that  was  patentable. 
T/iompson  v.  Boissaier.lU  U. 8. 1, 11. 12  [29: 
76. 79, 80],  and  cases  there  dted;  Skephenaon  v. 
Brooklyn  Onm-Toum  R.  CoAU  U.S.  149  [29:58]. 

The  decree  was  right,  and  U  ^  ^iKrmuL 
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WILLIAM  H.   ROBERTSON,  GoUector  «( 

the  PoBT  OF  New  York,  Fff.  im  Brr,^ 

«. 

ROBERT  O.  QLENDINNma  sr  au 

(See  &  C  Beporter^  ed.  IfiS-lSOi) 

Ihiil^  OK  handkerehief^—duigruition — e^ntlncd- 
Uon  €f  ttahUe^Aet  of  1883. 

1.  The  duty  upon  embroidered  linen  hsndlcrrehleft 
under  the  Act  of  1888  is  85  per  cent  md  v&Xartm, 

2.  WhenanaitioleisdeeiffnatedbxaspeoiflonaiiM 
and  a  duty  imposed  upon  it  by  siudi  name,  gok- 
eral  terms  in  a  later  part  of  the  same  Aot,  atthoush 
sufficiently  ttroad  to  oomprehend  such  article,  an 
not  applioable  to  it. 

8.  A  oertain  rate  of  duty  is  deai«rnated  by  the 
eighth  paragraph  of  aeotioo  S  of  the  Act  of  ]88i 
upon  handkerchiefs  of  iinen  by  name,  and  they 
are  therefore  liable  to  the  duty  prescribed  by  that 
paragraph  and  do  not  come  under  the  eleventh 
paragraph  of  the  same  schedule,  which  flixes  u 
duty  upon  Unea  embroideries  of  80  per  cent  ad 
voUo/mii* 

[No.  65.] 

Argued  Nat.  U,  1889.     Deddad  Nov.  18, 18S9. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the-  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plaintill 
in  an  action  to  recover  an  alleged  excess  of  djt 
ties  exacted  by  the  Collector  at  the  Port  of  New 
York  upon  embroidered  linen  handkerctiiefi. 
Rtvorssd, 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  O.  W.  Chapman,  Solicitor  General^ 
for  platntifl  in  error. 

MeuTi.  Charles  Curie  and  Stephen  O. 
Clarhe»  for  defendants  in  error 

Mr.  Chitf  Juitiee  T\  ller  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  to  recover  an  si- 
leged  excess  of  duties  exacted  by  the  Collector 
at  the  Port  of  New  York.  Defendants  in  error 
had  imported  certain  embroidered  linen  hand- 
kerchiefs, upon  which  the  Qollector,  the  plain- 
tiff in  error,  assessed  a  duty  of  85  per  cent  ad 
talorem,  under  the  eighth  paragraph  of  sched- 
ule J  of  §  2502  of  UUe  88  of  the  Revised  Stat- 
utes, as  enacted  by  j^  6  of  the  Act  of  March  8d 
1888  (22  Statutes,  4^,  507),  which  reads: 

"Brown  and  bleached  linens,  ducks,  csn^si, 
paddinss,  cot  bottoms,  diapers,  crash,  hudcsr 
backs,  handkerdiiefs,  lawns,  or  other  manu- 
factures of  flax.  Jute  or  hemp,  or  of  whidi 
flax,  jute  or  hemp  shall  be  the  component  ma- 
terial  of  chief  value,  not  specially  enumerated 
or  provided  for  in  this  Act,  thirty-flve  per 
centum  a(f  vcUorenu" 

The  defendants  in  error  paid  this  duty  ooder 
protest,  daiming  that  the  goods  were  only  lis- 
Die  to  80  per  cent  ad  valorem,  under  the  eleventh      ^ 
paragraph  of  the  same  schedule,  as  follows:      /!« 

"Flax  or  linen  laces  and  insertings,  embroid- 
eries, or  manufactures  of  linen,  if  embroidered 
or  tamboured  in  the  loom  or  otherwise,  bj  msr 
chinery  or  with  the  needle  or  other  process,  and 
not  specially  enumerated  or  provided  for  in  thii 
Act,  thirty  per  centum  ad  wdorem," 
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Sunples  of  tiie  goods  In  qnestkm  were  pro- 
dooed  ui  evidence  and  it  appeared  that  the  body 
of  tlie  doth  was  linen  cambric,  that  is.  made 
of  fiax;  that  the  articles  were  known  in  trade 
aa,  and  were  in  fact»  embroidered  handker- 
cbiefa;  and  that  the  embroidery  was  a  snbstan- 
tiai  part  of  the  handkerchief,  and  was  done  with 
cotton. 

All  the  requirements  as  to  protest,  appeal 
and  time  of  bringing  suit  bavinff  been  cc  "^plied 
with,  the  court  directed  a  verdict  for  the  im- 
porters for  th^  difference  claimed,  upon  which 
ludgmeot  was  rendered,  and  the  cause  is 
brought  here  on  writ  of  error. 

The  articles  in  controversy  were  embroidered 
linen  bandkerchiefe;  and  it  is  contended  in  sup- 
port of  the  judgment  that  the  provisions  of  the 
statute  should  be  treated  as  if  they  read:  '*0n 
linen  hsndkerrhiefB  thirty-five  per  cent  ad  vato- 
rfm,  bat  If  embroidered  thirty  per  cent  ad  va- 
lorem,*' 

We  canoot  coDCur  in  this  conslniction.  The 
word  ''handkerchiefs"  is  denominative  and  not 
merely  descriptive;  and  when  an  article  is  desig- 
nated bv  a  specific  name,  and  a  duty  imposed 
npon  it  Dy  such  name,  general  terms  in  a  later 

Curt  of  the  same  Act,  although  sufficiently 
uxkd  to  comprehend  such  article,  are  not  ap- 
plicable to  it.  Arihur  v.  Lahey,  96  U.  S.  112, 
113  [84:766],  and  cases  cited. 

The  eighth  paragraph  covers  handkerchiefs 
and  also  "other  manufactures  of  flax.  Jute  or 
hemp,  or  of  which  flax,  iute  or  hemp  shall  be 
the  component  materia]  oi  chief  value,"  and  the 
eleventh  paragraph  applies  to  fiiax  or  linen  laces, 
iasertlnsis,  v*mbroidenes  or  manufactures  of 
linen,  if  embroidered  or  tamboured,  and  not 
fpedslly  enumerated  or  provided  for  in  the 
Act 

Where  manufactures  of  linen,  other  than 
those  enumerated  in  the  first  provision,  are  em- 
broidered or  tamboured  they  are  subjected  to 
the  nte  specified  in  the  second  provision.  "The 
test  (tf  the  rate  of  duty  is  that  of  embroidery  or 
not-  ^Iraiirv.  JKwi^,96U.B.  187. 140[24: 
811, 812].  In  that  case,  certain  linen  embroid- 
ered dress-patterns  had  been  imported  into  the 
Port  of  New  York,  and  were  held  dutiable  at 
the  nte  imposed  on  embroidered  manufactures 
of  Iben.  The  Acts  of  March  2, 1861,  of  July 
U.  1882,  and  of  June  80, 1864,  and  the  Bevised 
Statatesof  1874,  bearing  upon  the  subject,  were 
cooridered.  By  none  <n  tnese  Acts  were  such 
dre«-pattem8  speciflcaUy  enumerated  as  sub* 
jecttoa  different  duty.  But  linen  handker- 
chiefs were,  as  by  the  Act  of  1888  they  are, 
oie&tkNied  as  among  the  linen  goods  for  whidi 
a  oertsin  rate  was  designated. 

la  8oiomon  v.  Arthur,  102  U.  8. 208,  211, 212 
P6: 147, 148],  Mr.  Jtutiee  Bradley,  delivering 
ue  opinion  of  the  court,  makes  the  distinction 
between  the  use  of  a  description  applicable  to 
ntny  kinds  of  goods  having  different  names, 
tod  the  use  of  the  specific  name  itself,  entirely 
clear,  and  upon  that  distinction  the  disposition 
of  the  esse  turned. 

We  consider  that  distinction  applicable  here, 
sod  bold  that  these  handkerchiefs,  dthough 
embroidered,  did  not  fall  within  the  second  pro- 
TisioD. 

Tht  judgment  must  be  reversed  and  the  eattte 
rmanded,  with  inetrucOom  to  grant  a  new  trial, 
•^  it  i»  90  ordered. 

U2U.  & 


BDWIN  A.  HERBITT,  Collector  of  the 
PoBT  OF  Nbw  Tobk,  Plff,  in  Err,, 

9. 

OHABLES  L.  TIFFANY. 

^Bee  &  a  B6porCer*S  ed.  107-171.) 

Dutiee  on  $tatua;ry—bronu'  statuary  mndstat- 
uettee^netruetions  to  jury, 

L  FrofetsloQal  productions  of  a  statuary  or  a 
sculptor,  as  those  words  are  used  In  the  statute  tn 
relation  to  duties  anon  Imports,  embraoe  such 
works  of  art  as  are  the  result  of  the  artl8t*8  own 
creation,  or  are  copies  of  them,  made  under  his 
direction  and  sup^vision,  or  copies  or  works  of 
other  artists,  made  under  the  like  direction  and 
supervision,  as  dlstinguiahed  from  the  produc- 
tions of  the  manufacturer  or  mechanic. 

2,  Bronao  statues  and  statuettes  are  not  neces- 
sarily statuary,  subject  only  to  a  duty  of  10  per 
cent  ad  valorem,  but  if  they  are  the  production 
of  a  manufacturer  or  mechanic  they  come  under 
the  desiffnatioQ  of  **■  manufactures  of  copper  ** 
subject  to  a  duty  of  46  per  cent  ad  valorem, 

8.  In  an  action  to  recover  back  excessive  duties 
paid  upon  bronse  statues  and  statuettes,  where 
there  is  some  evidence  goinff  to  show  that  the 
process  of  their  manufacture  was  purely  me- 
chanical, the  defendant  Is  entitled  to  the  Instruc- 
tion to  the  Jury,  that  If  they  find  that  the  Import- 
ed articles  were  made,  not  by  professional 
sculptors  or  statuaries,  or  by  their  assistants  un- 
der their  directions,  but  were  made  by  skilled 
workmen  or  mechanics  In  the  employ  of  the 
manufacturer,  then  their  verdict  should  be  for 
the  defendant. 

[No.  60.1 

Argued  Nat,  A,  1S89.    Beaded  Nov.  18,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  ludginent  for  plaintiff  to  re- 
cover an  excess  of  duties  paid  under  protest 
upon  bronze  statues  and  statuettes.     Beversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  O.  W.  CliApiiiaA,  Solicitor-Qeneral, 
for  plaintiff  in  error.       ^ 

Messrs.  Edward  Hartley  and  Walter  K 
Coleman  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1880  and  1881,  theplaintiff  below,  Charles 
L.  Tiffany,  imported  from  France  and  England 
various  bronze  statues  and  statuettes,  whidi  he 
claimed  a  right  to  enter  as  statuary,  on  paying 
a  duty  of  ten  per  cent  ad  valorem,  but  on  which 
the  dollector  charged  a  duty  of  forty-five  per 
cent,  as  nonenumerated  manufactures  of  cop- 
per. He  was  accordingly  compelled,  in  order 
to  obtain  his  goods,  to  pay  $420.25  in  excess 
of  the  ten  per  cent,  which  payment  he  made 
uoder  protest,  aod  appealed  to  the  Secretary  of 
the  Treasury,  who  affirmed  the  decision  or  the 
Collector.  Ue  then  brought  this  action  in  the 
Supreme  Court  of  New  York,  from  which  it 
was  removed  on  certiorari  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of 
New  York. 

The  plaintiff  relied  for  recovery  on  the  para- 
ph In  '*  Schedule  M—  Sundries,"  contained 
title  thirty-three  of  the  Revised  Statutes, 

Duties  upon  Imports.**  That  paragraph 
reads  as  follows: 
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"  PaintiDgs  aDd  statuary,  not  otherwise  pro- 
Tided  for:  ten  per  centum  ad  valorem.  But  the 
term  '  statuaiy/  as  used  In  the  laws  now  In 
force  imposing  duties  on  foreign  importations, 
shall  he  undentood  to  Include  professional  pro- 
ductions of  a  statuary  or  of  a  cculptor  omy." 
(R.  S.  2d  ed.  478,  479.) 

The  Collector  claimed  that  the  goods  were 
subject  to  the  duty  charged  under  the  para- 

Saph  In  "  Schedule  £ — liietals/'  contained  in 
e  same  title  of  the  Revised  Statutes.  That 
paragraph  reads  as  follows: 

"  Copper  in  rolled  plates,  called  braziers' 
copper,  sheets,  rods,  pipes  and  copper  bottoms, 
and  all  manufactures  of  copper,  or  of  which 
copper  shall  be  a  component  of  chief  value, 
not  otherwise  provided  for:  forty-five  per 
centum  ad  valorem,"    (R.  S.  467.) 

The  articles  imported  were  all  made  of 
copper,  and  fell  under  the  general  designa- 
tion of  "manufactures  of  copper,"  or  of  "man- 
ufactures of  which  copper  is  a  component  of 
chici  value,"  subject  to  a  duty  of  forty-five  per 
cent  ad  vaiorem,  as  chu^ed  by  the  collector, 
unless  provision  for  a  different  duty  on  articles 
of  that  character  is  made  in  some  other  clause 
of  the  statute.  There  is  no  other  clause  appU- 
cMe  to  them,  unless  they  come  under  the 
bead  of  "  statuary,"  as  defined  by  Congress. 
That  definition,  as  seen  above,  includes  the 
"professional  productions  of  a  statuary  or  of  a 
•tmlptor  only.^'  What  productions  are  to  be 
deemed  professional  proauctions  of  a  statuaiy 
or  i  sculptor  it  is  dif^cult  to  state  in  general 
terms,  so  as  to  embrace  every  article  of  the 
kind.  It  is  BufiQciently  accurate,  however,  for 
tbis^case,  to  say  that  the  definition  embraces 
such  works  of  art  as  are  the  result  of  the  artist's 
own  creation,  or  are  copies  of  them,  made  un- 
der his  direction  and  supervision,  or  copies  of 
woriu  of  other  artists,  made  under  the  like  di- 
rection and  supervision,  as  distinguished  from 
the  productions  of  the  manufacturer  or  me- 
chanic. The  definition  does  not  limit  the  pro- 
fessional productions  to  those  of  the  sculptor's 
creation.  As  said  in  Tutton  v.  Viti,  108  U.  8. 
812.  818  [27:787,  788]:  "An  artist's  copies  of 
antique  masterpieces  are  works  of  art  of  as 
high  a  grade  as  those  executed  by  the  same 
band  mm  originalmodels  of  modem  sculptors. " 

The  articles  in  question  in  this  present  case 
are  reproductions  of  noted  figures,  and  with  the 
exception  of  the  two  Roman  Gladiators  by 
Ounlemin,  were  all  made  by  manufacturers  or 
mechanics.  A  model  of  a  figure  being  pre- 
pared, any  number  of  copies  can  be  cast  from 
fa  without  any  aid  of  the  sculptor.  One  of  the 
witnesses  in  the  case  testified  that  he  had  been 
employed  in  New  York  City  for  eleven  yeara 
in  the  manofactoie  of  bronse  statuettes;  and 
that  the  companv  with  which  be  was  connect- 
ed manufacturea  about  forty  thousand  figures  a 
year,  vaiying  in  size  from  ten  inches  to  thirty- 
six  and  thirty-nine  inches,  some  rimllar  to,  and 
some  larger  than,  the  sample  produced. 

Another  witne«,  who  stated  that  he  had 
been  famfliarwith  the  process  of  manufactur- 
ing statues  for  twenty  years,  testified  that  the 
men  who  do  the  work  of  casting  are  skilled 
mechanics;  that  a  model  of  a  figure  can  be 
made  to  as  to  produce  any  number  of  copies; 
and  that  the  process  is  purely  mechanical. 

Thetestimony  of  Leon  Bam,  who  purchased 


the  articles  for  the  plaintiff,  is  instructive.  He 
had  been  salesman  and  buyer  for  him  for  six- 
teen years,  and  had  purchased  in  Europe 
bronze  statues  for  him  since  1880.  He  thu» 
testified: 

*'The  method  of  production  of  bronse  stat- 
uary abroad  is  as  follows:  The  artist  or  stat- 
uary first  conceives  a  design;  he  puts  it  on 
paper;  he  studies  his  subject  historically,  and 
then  makes  a  day  model:  from  that  clay  model 
he  m'^kes  a  plaster  one  which  he  either  sells  U> 
a  fc  ^der  or  reproducer,  who  la  technically 
callMl  an  editor,  or  else  he  edits  it  himself  .  .  . 
The  editor  must,  for  the  purpose  of  reproduc- 
tion, either  use  the  clay  or  plaster  model  of  the 
statuary.  That  was  so  here.  I  find  next  two 
Roman  Oladiators  on  this  invoice.  Theorig^ 
inal  model  of  that  was  made  by  Ouillemin  and 
edited  by  him,  and  manufactured  under  his  im- 
mediate personal  supervision.  He  is  a  well- 
known  sculptor  and  statuarv,  and  these  are  hia 
professional  prod  uctiona.  I  find  next  the  statues 
of  Pendope,  Madeline,  and  the  Retour  dee 
Champs,  and  busts  of  Delilah  and  Shakespeare. 
The  basts  are  cast  by  Barbedienne.  He  is  the 
most  noted  founder  of  bronze  statuary.  The 
others  are  cast  by  David,  who  is  also  a  superior 
founder.  I  douH  know  what  artist  made  the 
original  day  model  In  these  cases.  I  find  also 
on  the  hivolce  a  Venus  de  Mllo,  and  Mercury, 
and  David  before  the  Combat,  and  a  Bernard 
Pallissy,  all  cast  by  Barbedienne.  The  origi- 
nal artist  is  unknown  to  me.  Barbedienne  is  a 
maker  of  statues.  When  a  sculptor  has  i>ro> 
duced  bis  clay  model,  unless  he  is  himself  an 
editor,  he  expends  no  further  work  on  the  sul>- 
Ject;  but  all  subsequent  processes  of  founding, 
chasing  and  finlBhing  are  done  by  the  editor. 
This  is  artistic  work.  There  is  another  way  of 
making  bronze  statuaiy,  but  the  statues  in  this 
suit  were  made  as  1  have  stated  ...  In  all 
cases  of  editing  it  is  absolutely  necessary  for  the 
editor  to  have  and  use  the  modd  of  a  sculptor. " 
Upon  cross-examination  this  witness  gave  fur- 
Uier  evidence  tending  to  ahow  that,  with  the 
exception  of  Guillemin  referred  to,  the  only 
other  sculptor  \s  Basset;  all  the  others  are  edi- 
tors. The  witness  states:  "I  know  Basset  to  be  a 
sculptor;  I  have  seen  his  models.  He  did  noi 
make  the  models  for  the  Love  and  Ftora.  Any 
number  of  reproductions  in  toonze  can  be  made 
from  the  artist's  modd  without  any  further 
work  of  the  sculptor." 

The  evidence  thus  given  by  dilferent  wit- 
nesses was  suflScient  to  justify  the  jefendantin 
asking  the  court  to  instruct  the  Jury  that,  "  If 
they  find  from  the  evidence  that  ^  lie  imported 
articles  were  made,  not  by  professional  sculp 
tors  or  statuaries,  or  by  theu*  assistants  under 
their  direction,  but  were  made  by  skilled  work- 
men or  mechanics  In  the  employ  of  the  man  a* 
facturer,  then  their  verdict  should  be  for  the 
defendant."  This  instruction  the  court  r^ 
fused,  to  which  refusal  counad  excepted.  In 
its  rulioff  in  this  respect  we  think  the  court 
erred.  Under  the  instruction  the  jury  might 
possibly  have  found  that  some  of  the  articles^ 
like  the  Roman  Gladiators,  were  the  produ^ 
tions  of  a  statuary  or  a  sculptor,  witnin  the 
meaninff  of  the  statute^  while  exdudingothen. 

The  pidgment  muf/i  Ikertfore  he  remreed  mmi 
the  cavee  remanded  form  nem  trial;  amd  itiee^ 
order*^ 

itsu.s. 
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Olknn  y.  SuHNBB.    Authoht  v.  Louibtillb  &  N.  R  Go.    152-157.  178, 178 


JOHN  GLENN,  Trastee  of  the  National 

EzFusaB  AHD  Tbahbportation  Com- 

PAHTy  Hff,  in  Err,, 

•. 

THOMAS  J.  SUMNER 

IBM  &  GL  Baporter*ied.  lBB-167.) 

^^etSce  «f  $M$  eaurU  admisnona  in  pUa^ 
wnehmm  terdid — itMnaUrial  exception, 

1.  Astotliefiifllolefioyaiid80opeofple«diiigB,aiid 
tbe  form  and  eftaotof  Terdiota,  In  actions  at  law, 
ttedroiitt  oouita  of  tbe  United  States  are  goy- 
ecned  toy  the  practloe  of  the  courts  of  tbe  State  In 
widdi  tiiey  are  bald. 

IL  Wbsre  tbe  law  antborises  a  defendant  to  plead 
serenl  pleas,  be  majuseeaob  plea  In  bis  defense, 
and  tbe  adndsslons  unavoidably  contained  In  one 
eannot  be  used  against  bim  In  anotber. 

H  In  an  action  for  an  assessment  on  stock,  tbe 
Indtaig  of  tbe  faxj  tbat  defendant  never  sub> 
Mtlbed  fdrtba  stock  and  was  not  liable  to  paj  tbe 
It,  condastrely  determines  tbe  action  In 

t,  GooseqfosBtlytberallnfof  tbddroultoourtup* 
esi  tbe  effect  of  bis  disobarge  In  bankruptcy  Is  im- 
Matnrlnl  and  does  not  prejudice  plaintiff. 

[No.  OT.] 

AfgueiNa9.  5,  JS^.      Decided  Not,  18, 1889, 

F  ERROR  to  the  CIrcait  Court  of  tbe  United 
States  for  the  Western  District  of  North 
OtxoliDa  to  leview  a  Judfcment  in  favor  of  de- 
fendyit  in  an  action  by  tbo  trustee  under  an 
assigniDeDt  from  an  insolvent  corporation  to  re- 
cover an  assessment  upon  its  stock    Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Jfotrt.  Cluurles  Marshall  and  John 
Howard  for  plaiDtifP  in  error. 

JVr.  ftawftr^  F.  PhilUps  for  defendant  in 


Mr,  JuMHee  Qhpm,j  delivered  the  opinion  of 
tbe  court: 

llie  soffldency  and  scope  of  pleadings,  and 
tbe  form  and  effect  of  verdicts,  in  acuons  at 
kw,  an  matters  in  which  tbe  circuit  court 
of  tbe  United  States  are  governed  by  the  prac- 
tice of  tbe  courts  of  the  State  in  which  they  are 
hdd.  Rev.  Stat  §  914;  Band  v  Dmtin,  112 
U.  8.  604  [28:8851. 

B7  the  Code  of  Civil  Procedure  of  North 
Otfolina  tbe  complaint  is  required  to  contain 
i  plain  and  concise  statement  of  the  facta  con- 
MumiDff  tbe  cause  of  action,  and  to  have  each 
iMteriu  allegation  distinctly  numbered.  §  23. 
Tbe  answer  must  contain  "a  general  or  special 
denial  of  eadi  material  allegation  controverted 
bf  tbe  defendant,  or  of  any  knowledge  or  in- 
focmstioD  thereof,  sofScient  to  form  a  belief," 
tad  "a  itatement  of  any  new  matter  constitut- 
iog  a  defense  or  counterclaim,  in  ordinary  and 
eoodte  language."  §  100.  In  the  absence  of 
i  eoQBteiclaim,  no  replication  is  neoenary,  un- 
loi  ordered  by  the  court  fi  106.  A  general 
nidict  is  defined  to  he  one  "by  which  wejjuiy 
seDerally  upon  au  or  any  ox  the 


twes.-   ft 


8w. 

In  flis  present  action,  brought  by  the  trustee 
voder  so  asrignment  from  an  insolvent  corpo- 
ntioo  to  recover  an  assessment  upon  its  stock, 
tbe  tn^gatioDs  ooDceming  the  defendant's  sub* 
KripCkm  forsharesy  and  his  liability,  I7  reason 


of  his  contract  of  subscription  and  of  the  as- 
sessment made  thereon  by  the  court  of  chan- 
cery, were  contained  in  the  second  and  seventh 
paragraphs  of  tbe  complaint,  and  their  truth 
was  specifically  denied  in  the  first  defense  set 
up  in  the  answer.  The  pleadings  therefore  dis- 
tinctiy  presented  the  issue, whether  the  defend- 
ant made  the  subscription  and  was  liable  for 
the  assessment,  as  well  as  the  issues  of  tbe  Stat- 
utes of  Limitations  and  of  a  discharge  in  bank- 
ruptcy. 

in  the  record  sent  up  the  verdict  unequivo- 
cally states  that  the  Jiot  "  find  all  issues  in  fa- 
vor of  the  defendant,  and  the  ludraent  re- 
peats that  .*'  aU  tbe  inues  raised  hy  the  plead- 
ings "  were  so  found.  This  necessarily  includes 
a  finding  that  the  defendant  was  never  liable  to 
pay  the  assessment  This  explicit  finding  can- 
not be  controlled  l^  statements  of  fact  in  those 
parts  of  tbe  answer  which  set  up  as  independ- 
ent defenses  matters  in  avoidance,  or  in  a  bUl 
of  exceptions  relating  to  one  of  those  defenses 
only.  Such  statements,  made  for  the  purpose 
of  presenting  the  issue  to  which  they  relate, 
are  not  evic&noe  upon  any  other  issue  in  the 
same  record.  As  held  by  OhUfJutHce  Mar- 
shall, sitting  in  theCttrcttit  Court  for  tbe  Dis- 
trict of  North  Carolina,  where  the  law  author- 
izes a  defendant  to  plead  several  pleas,  he  may 
use  each  plea  in  his  defense,  and  the  aamlssions 
unavoidably  contained  in  one  cannot  be  used 
against  him  in  another.  Whitaker  y.  Freeman, 
1  Dev.  L.  271,  280.  See  also  Knight  y.McDo^ 
oi;,  12  Ad.  &  El.  488,  442;  Chuld  v.  Olivm-.  2 
Man.  &  Gr.  208,  284;  8.0.2  Scott,  N.  R.  241, 
262. 

Tbe  findinff  of  the  Jury,  that  the  defendant 
never  subscribed  for  Uie  snares  or  was  liable  to 
pay  the  assessment,  constitutes  of  itself  a  con* 
elusive  determination  of  the  case  in  his  favor. 
Conseouentiy,  the  ruliuff  of  the  circuit  oourt 
upon  the  question,  stated  in  tbe  bill  of  excep- 
tions and  prindpaUy  argued  at  the  bar,  of 
the  effect  of  tbe  discharge  in  bankruptcy,  is 
wholly  immaterial,  and  cannot  have  prejuaiced 
the  pmintiff,  for,  however  that  question  should 
be  decided,  the  defendant  would  be  entitied  to 
judgment  upon  the  verdict.  JBoane  t.  Pike, 
118  U.  &  241  [80:284];  Mooree  v.  Oititens  Nat. 
Bank,  104  U.  S.  625  [26:870];  IfmsQ^  v.  Bur^ 
ing,  1  Dev.  L.  8. 

Judgment  c^ffirmed. 


JOHN  B.  ANTHONY,  Plff.  in  Err., 

V, 

THE    LOUISVILLE    AND   NASHVILLB 
RAILROAD  COMPANY. 

'(Bee  8. 0.  Beporter*8  ed.  172,178j 

B^fiteal  pf  inetrucUoTU  to  Jury-~generai  excep- 
tion. 

L  Befnsal  to  give  Instruotions  to  tbe  jury  as  re- 
quested cannot  avail  tbe  pbiintlff  In  error,  wbere 
tbe  substance  of  tbe  instructions  refused  was 
oontaioed  In  the  obarge  subsequently  given  by 
tbe  court. 

H  A  general  exception  to  tbe  wbole  obarge  will 
not  avail  a  plalntiil  in  error,  wbere  the  charge 
eontatns  distinct  propositions,  and  any  one  of 
them  Is  free  from  objection. 

[No.  77.] 

Argved  Not.  7, 1889.    Dedded  Not.  18,  1889. 
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SuFBBMB  Court  of  thb  Uhitbd  States. 


Oct.  Tbbx, 


IN  ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  Eastern  District  of  Missouri 
to  review  a  judgment  for  defendant  in  an  ac- 
tion to  recover  damages  for  injuries  to  plaintiff 
by  the  derailment  of  a  car  attached  to  a  train 
belonging  to  defendant  in  which  the  plaintiff 
was  a  passenger.    Affirmed, 

The  facts  are  stated  in  the  opiniott. 

Reported  below,  27  Fed.  Rep.  721 

Jdeun.  Nathan  Frank  and  If.  P.  Oyei*  for 
plaintiff  in  error. 

Mr,  Henry  W.  Bond*  for  defendant  in 
error: 

Where  instructions  are  asked  in  the  aggregate, 
and  there  is  anything  exceptionable  m  either 
of  them,  the  whole  may  be  properly  rejected 
by  the  court. 

WorthingUm  v.  Mason,  101  U.  S.  149  (25: 
tJ48);  Mauler  V.  American  L,  In».  Co,  111  U.  8. 
885  (28:447);  Indianapolis  A  St.  L.  K  Co,  y. 
Borst,  98  U.  8.  295  (23:  899):  Harvey  v.  Tyler, 
^  U.  8.  2  WaU.  828  (17:  871);  Eoffen  v.  The 
Marshal,  68  U.  8.  1  Wall.  644  (17:  714);  Johtir 
^eUm  V.  Jones,  66  Q.  8.  1  Black.  209  (17: 117). 

A  general  exception  to  the  charge  is  of  no 
avail,  where  the  charge  embraces  several  dis- 
itinct  propositions  and  any  one  of  them  is  cor- 
Tect. 

Burton  v.  West  Jersey  Ferry  Co,  114  U.  8. 474 
(29:  215);  Mobile  A  M  R,  Co,  v.  Jurey,  111  U. 
8.  584-596  (28:  527-582);  Cooper  v.  Sehlesinger, 
111  U.  8.  149  (28:  888);  Lincoln  w.  OaJUn,  74 
U.  8.  7  WaU.  182  a9: 106). 

No  judgment  should  be  reversed  in  the  su- 
ipreme  court  where  it  is  cleir  that  the  appel- 
lant is  not  prejudiced  thereby. 

Lancaster  v.  CoUins,  115  U.  8. 227  (29: 875); 
HombuckU  T.  Stafford,  111  U.  8.  889-894  (^: 
468-470);  Union  0,  8,  Min,  Co.  v.  Taylor,  100 
U.  8.  87-42  (25:  541-548);  Canmmr.  FraU,  99 
JJ.  8.  619-628  (25:  4^-418). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  plaintiff  to  recover 
•damages  from  The  Louisville  and  NadiviUe 
Railroad  Company  for  injuries  suffered  by  him 
by  reason  of  the  derailment  of  a  car  attached  to 
;a  train  belonging  to  that  Company,  in  which  he 
was  being  ourkd  as  a  (passenger  on  its  line 
from  Lomsville,  Kentucky,  to  ot.  Louis,  Mia- 
•ourL 

The  answer  of  the  defendant  set  up  that  the 
accident  was  caused  by  reason  of  a  latent  or 
hidden  defect  or  flaw  in  the  body  of  a  steel  rail 
laid  on  the  track  of  the  road— a  defect  which 
D3  outward  inspection  could  detect.  Issue  be- 
ing joined,  the  case  was  brought  to  trial  and 
certain  instructions  to  the  Jury  were  requested 
l^  the  plaintiff,  which  set  forth,  with  substan- 
tial accuracy,  the  liability  of  railroad  com- 
T 1 73  ]  panies  for  having  defective  roads,  by  which  ac- 
cidents are  caused  to  passengers  traveling  in 
their  cars.  These  instructions  were  refiued, 
and  to  the  refusal  ezceptiona  were  taken.  These 
exceptions,  however,  cannot  avail  the  plaintiff 
in  error,  because  the  sabetance  of  the  instmo- 
tk>ns  refused  was  contained  in  the  charge  aab- 
•equently  given  l^  the  court  The  obtod  ol 
the  instructionfl  wtt  to  impart  such  infonna- 
Uon  as  would  covem  the  jury  in  their  delibera- 
tions and  guide  to  a  right  oonclurion  in  their 
verdict    Sodi  infonnatlop  ma  generaUy  be 


most  advantageously  given  after  the  conclu- 
sion of  the  testimony  and  the  argument  of 
counsel;  and  it  is  not  material  whether  it  be 
then  given  immediately  in  response  to  the  re- 
quest of  counsel  or  be  contained  in  the  formal 
(marge  of  the  court 

The  charge  itself,  though  embodying  the  sub- 
stance of  the  iostructions  asked,  also  referred 
to  other  matters  presenting  distinct  proposi- 
tions of  law;  but  to  none  of  them  was  any  ex- 
ception taken,  pointing  out  specifically  the 
matter  objected  to.  Only  a  general  exception 
to  the  whole  charge  was  made;  and  a  general 
exception  of  that  kind  will  not  avail  a  plaintiff 
in  error,  where  the  charge  contains  distinct 
propositions  and  any  one  of  them  is  free  from 
objection.  The  whole  charge  must  be  sub- 
stantiallv  wrong  before  such  a  general  excep- 
tion will  avail  for  any  purpose.  This  is  the 
settled  law  established  by  numerous  decisions 
of  this  court.  (Lincoln  v.  Claflin,  74  U.  8.  7 
Wall.  182,  189  [19: 106.  1091;  Cooper  v.  SehUs- 
inger,  HI  U.  8.  148,  151  [28:  882,  888];  Mobiie 
dtM.  R  Co.  V.  Jurey,  111  U.  8.  584,  596  [28: 
527,  5811:  Burton  v.  West  Jersey  Ferry  Co,  114 
U.  8.  474,  476  [29:  215,  216]).  It  is  also  re- 
quired by  the  Fourth  Rule  of  this  court,  which 
provides  as  follows:  **  The  judges  of  the  cir- 
cuit and  district  courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  chari;e 
of  the  court  at  large  to  the  jury  in  trials  at  com- 
mon law,  upon  any  general  exception  to  the 
whole  of  such  charge.  But  the  party  except- 
ing shall  be  requireato  state  distinctly  Uie  sev- 
eral matters  of  law  in  such  charge  to  which  ha 
excepts;  and  those  matters  of  law,  and  those 
onlv,  shaD  be  inserted  in  the  bill  of  exceptions 
and.  allowed  bv  the  court" 

Whatever,  therefore,  may  be  the  actual  mer- 
itB  of  the  plaintiff's  claim  to  damages,  nothing 
is  presented  to  us  by  the  record  which  we  oaa 
examine. 

Judgment  t^firmed. 


THB  YAZOO  &  MISSISSIPPI  YALLSY 
RAILROAD  COMPANY,  FV.  in  Brr^ 

e. 

SAMUEL  B.  THOMAS.  Sheriff  and  T%x 
Collector  of  Hinds  Couutt,  bt  au 

(Bee  &  a  Beporter*Bed.  174-iaU 

Jurisdiction  to  review  state  judgment  aump 
tion  of  railroad  from  taxation— construction 
qf  charter— general  rule -preamUs  i9  a  law, 
effect  of. 

X.  Where  It  Is  claimed  that  a  state  law  Impates  a 
oontraot  oontainad  In  the  oharter  of  a  corpotm 
tlon,  eocemptiiiff  the  oorporatton  from  taxatloo« 
and  an  action  has  been  brought  In  a  state  ooort 
bj  it  to  restnln  the  ooUectton  of  taxes  flJegmlly 
Imposed,  and  a  decision  of  the  state  ooort  Is 
against  the  exemption  claimed,  this  court  has  to^ 
risdlottoa  tore-examine  such  decision. 

H  A  pfOvMon  In  an  Act  tncorporattng  a  fsHroad 
•OBpany,  that  the  companj.  Its  stock,  railroad 
and  properijp  ^^shall  be  exempt  from  taxatioo  for 
a  tenn  of  twenty  years  from  the  oomptettoo  of 
ssld  railroad  to  the  MissisBlppI  River,  but  not  to 
extend  bevond  twentj-flve  years  from  the  dsts 
of  the  approval  of  this  Act,**  does  notezsmpS 

Its  U.S. 


[174] 


1889. 


Yazoo  &  Misbissiffi  Yallbt  R  Co.  t.  Thomas. 


174^180 


fueh  oompmaj  or  tta  ptopertj  tram  taxatloii  be- 
fore Mid  zaOrcMd  Is  oompleM  to  the  IfiMtetppi 


^vofKUoB  Of  the  eoyeretgB  enthoiity  and  of 
oosBon  Tigtat.  end,  theretore,  not  to  be  extended 
teytnd  the  exact  and  expren  reqnlremeitti  of  tbe 
kaiuage  oaed,  oooatmed  $trict(a&lml  jmiM. 

i.  TktpreamUelanopart  of  an  Aot,aadouinot 
enlarge  or  confer  powen,  nor  control  the  words 
or  the  Aflt^nnleaB  tfaer  are  donbtf  ul  or  ^mblffuona. 

[No.  1086.1  # 

SubmUUd  Oct.  t8, 1889.  Decided  Nbv.  18, 1889, 

F TERROR  to  the  Sapreme  Court  of  the  State 
of  Miasissippi  to  review  a  Judgment  of  the 
Supreme  Court  of  Mississippi,  aflBnnioga  Judg- 
ment of  the  Chancery  Court  of  Hinds  County, 
in  that  State,  dismiraing,  on  demurrer  to  the 
bin,  an  action  against  the  sheriffs  and  tax  col- 
lectors of  the  several  counties  through  which  the 
ruad  extended,  to  enjoin  the  collection  of  taxes 
upon  the  property  of  a  railroad,  as  unauthorized 
aud  illegaL  Affirmed, 
Reported  below,  65  Miss.  653. 

Statement  by  Mr.  OfU^JwHee  FoUer: 
The  Yazoo  and  Mississippi  Yaley  Railroad 
Company  was  incorporated  by  an  Act  of  the 
Mimasippi  Legislature,  approved  February  17, 
1883.  the  preamble  and  sections  2,  8,  18  and  14 
being  as  follows: 

'*  Whereas,  the  construction  of  railroads  to, 
io,  through  and  along  the  Mississippi  River 
buin,  and  the  Yazoo  and  Sunflower  River 
basina,  penetrating  these  and  other  alluvial 
lands  in  this  State,  west  of  The  Chicago,  St. 
Louis  aud  New  Orleans  Railroad,  and  connect- 
ion them  by  railroads  and  branches  with  other 
nmoads  west,  east,  north  and  south,  is  deemed 
tad  hereby  declared  to  be  a  work  of  great  pub- 
lic importance,  and  in  strict  accordance  wiUi 
the  true  policy  and  interest  of  this  State,  diould 
be  encounMted  by  legislative  sanction  and  llber- 
iitty;  and  whereas,  the  physical  diflSculties  of 
cooitnicting  and  maintaining  railroads  to, 
acnw,  along  or  within  either  the  Mississippi, 
Sonflower,  Deer  Creek  or  Yazoo  bottoms  or 
bsains,  or  the  other  alluvial  lands  herein  re- 
amed to,  are  such  that  no  private  company 
bit  10  far  been  nble  to  establish  a  railroaa  and 
brancheB  developing  said  basins  and  alluvial 
lands,  and  connecting  them  with  the  railroad 
tystem  of  tbe  country:  Now,  therefore,  in 
<«der  to  induce  the  investment  of  capital  in  the 
contmction,  maintenance  and  operation  of  such 
i  railroad  and  branches,  and  thus  develop  the 
roources  and  wealth  of  this  State:" 

"Sic.  a.  Be  U  further  enacted.  That  the  said 
corporation  shall  also  have,  and  it  is  hereby 
•otbcdied  and  invested  with  the  right  and 
powsr  to  build  and  construct,  and  thereafter  to 
oae,  operate,  own  and  enjoy  a  railroad  or  itdl- 
toida,  with  one  or  more  tracks,  into,  along  and 
fooa  that  part  of  the  State  of  Mississippi  lying 
between  the  MissisBippi  River  and  The  Chicago, 
8c  Louli  and  New  Orleans  Railroad,  on  such 
m  or  liiMi  as  shall  be  deemed  best  by  the 
board  of  dlrectosBof  the  Company  hereby  char- 
toed;  one  of  said  lines  or  a  branch  therefrom, 
toreadi  Oie  Miaaiadppi  River  at  or  near  a  point 
opposite  Aikanaas  Oi^  if  practicable,  so  as  to 
ypyeqt  audi  point  on  the  east  bank  of  the  Mis- 
^{■ippi  iUm  with  some  point  or  points  on  the 


line  of  The  ChicasJo,  St  Louis  and  New  Or- 
leans Railroad;  one  of  said  lines  of  railroad,  or 
a  branch  therefrom,  to  be  extended  to  or  liass 
through  Yazoo  City,  Mississippi;  and  said  Com- 
pany shall  have  the  right  and  power,  and  are 
berebv  authorized,  to  build  one  or  more 
branches  or  lines  of  railroads  between  the  Mis- 
sissippi River  and  Deer  Creek,  and  between 
Deer  Creek  and  the  Sunflower  River,  and  be- 
tween the  Sunflower  and  Yazoo  Rivers,  in  the 
direction  of  or  to  the  north  line  of  this  State, 
and  extend  the  same,  or  an  v  one  thereof,  in  the 
direction  of  or  to  tbe  south  boundary  line  of 
this  State,  as  shall  from  time  to  time,  in  the 
Judgment  of  said  Company,  be  deemed  proper; 
and  shall  also  be  authorized  to  construct  and 
operate  such  spurs  or  laterals  from  or  along 
such  main  line  or  branches  not  exceeding  one 
hundred  miles  in  length,  as  may  from  time  to 
time  be  necessary  or  proper  to  fully  develop 
said  country  lying  west  of  The  Chicago,  St. 
Louis  and  New  Orleans  Railroad,  and  east  of 
the  Mississippi  River,  in  this  State;  and  the  said 
Company,  as  soon  as  and  whenever,  from  time 
to  time,  they  have  located  said  line  or  lines  of 
railroad  or  branches,  spurs  or  laterals  thereto, 
or  any  of  them,  shall  file  in  the  office  of  the 
secretary  of  state  a  statement  ahowiuff  the  gen- 
eral line  thereof  as  far  as  the  same  Eat  up  to 
that  time  been  located." 

"Sec.  a  Be  it  further  enaded.  That  in  order 
to  encourage  the  investment  of  capi^il  in  the 
works  which  said  Company  is  hereby  author- 
ized to  construct  and  maintain,  and  to  make 
certain  in  advance  of  such  investment,  and  aa 
an  inducement  and  consideration  therefor,  the 
taxes  and  burdens  which  this  State  will  and 
will  not  impose  thereon,  it  is  herebv  declared 
that  said  Company,  its  stock,  its  raiuroads  and 
appurtenances,  and  all  its  property  in  this  State, 
necessary  or  incident  to  the  full  exerdse  of  all 
the  powers  herein  eranted — ^not  to  include 
compresses  and  oil  mills— shall  be  exempt  from 
taxation  for  a  term  of  twenty  years  from  the 
completion  of  said  railroad  to  the  Mississippi 
River,  but  not  to  extend  beyond  twenty-nvo 
years  from  the  date  of  the  approval  of  this  Act; 
and  when  the  period  of  exemption  herein  -pre- 
scribed  shallhave  expired,  the  property  of  said 
railroad  may  be  taxed  at  Uie  same  rate  as  other 
property  in  this  State.  All  of  said  taxea  to 
which  the  property  of  said  Company  may  be 
subject  in  this  State,  whether  for  county  or 
State,  shall  be  coUected  by  the  treasurer  of^this 
State  and  paid  into  the  state  treasury,  to  be 
dealt  with  as  the  Legislature  may  direct;  but 
said  Company  shall  be  exempt  from  taxation  l^ 
cities  and  towns." 

"Sec.  18.  Be  it  further  enacted.  That  unless 
said  Company  ahiul  construct  and  have  in  op- 
eration twenty  miles  of  raihroad  within  three 
years  from  tbe  passt^^eof  this  Act,  the  Legisla- 
ture shall  have  the  right  to  declare  this  charter 
forfeited. 

"  Sbo.  14.  Be  it  further  enacted.  That  all 
Acts  in  conflict  with  this  Act,  or  any  part 
thereof,  be  and  the  same  are  berebv  repealed, 
and  that  this  Act  take  effect  and  be  in  force 
from  and  after  its  passage,  the  public  welfare 
requiring  it."    (Laws  of  Miss.  1882,  p.  888.) 

By  section  one  the  corporation  Is  authorised 
to  hold,  purchase,  receive  and  enjoy  real  and 
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penocal  estate  Id  Mississippi  and  other  Staica, 
bowever  acquired;  and  to  Bell,  rent,  lease, 
mortgnge  ot  otherwise  dispose  thereof. 

By  B'VtioD  five.  It  is  empowered  to  codsoI- 
idate  with  any  other  company  or  eompaiiies, 
aod  acquire  or  lease  other  rallroada  In  or  out  of 
the  State  lor  a  term  of  years  or  in  perpetuity; 
(odosnexpiesshualDessoverltaowDand  other 
IJDes  ot  railroads  and  steamboats  or  other  con- 
veyancee  in  and  out  of  the  State;  and  to  ac- 
quire, put  up,  use  andoperatea  llneoriiues  of 
telegraph  In  this  or  other  State  or  Stales;  by 
■ectlonsii,  tofiilts  own  rateof  charges,  not  to 
exceed  a  maximum  Indicated,  provided.  It  may 
make  special  aereemeots  with  shippers  as  to 
lumber,  coal.  Iroa,  etc.,  and  other  freights 
transported  In  carloads,  without  discrimina- 
tion; by  section  seroD,  to  eoter  on  state  lands 
anywhere  and  take  to  fee  simple  one  hundred 
feet  on  each  side  of  the  center  of  any  of  its 
tracks,  as  right  of  way;  to  use  any  rocks, 
timber,  earth,  sand,  grave),  water  or  other  ma- 
terials anywhere  found  on  such  state  Innds;  to 
Imild  bridge*  across  any  stream,  whether  nav- 
igable or  not,  with  power  and  author!^  "  to 
bulkt.  constnicl,  Eaainlalnand  operate  of  itself 
or  with  olbets,  Id  or  out  of  this  State,  a  ferry 
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this  Slate  shall,  oo  oi  before  the  third  Monday 
in  August  in  each  year,  file  with  the  auditor  01 
public  accounts  a  complete  schedule  of  all  Its 
property,  teal  or  personal,  setting  forth  tb» 
length  In  miles  or  fractions  of  its  roid-bed, 
switches  and  side  tracks,  and  showing  th« 
□umber  of  miles  and  frHCtions  lyinji;  in  th» 
Slate,  and  In  each  county,  and  in  each  Incor- 
porated town,  and  the  value  of  the  whole,  and 
each  part  as  herein  subdivided,  capital  stock, 
bonded  iDdebCedaeas,  the  gross  amount  of  r»- 
ceipts,  the  rollioK  stock,  depot  buildings, 
workhouses  and  machine  shops,  car  shops,  and 
stationaiy  machloeiy,  andtheconntyand  town 
in  wtilch  situated,  and  the  land  on  which  tfaey 
are  situated,  together  with  all  nther  real,  mixM 
and  personal  property. 

"Section  S09  requires;  The  auditor,  wbea 
this  schedule  has  t>BeQ  flled,  and  also  In  caaeft 
when  it  has  been  refused.  Is  directed  to  noti^ 
the  governor  of  the  State  of  the  fact,  who  shall 
pnx^ed  to  convene  the  auditor,  treasurer  and 
oecretaiy  of  Slate,  who,  thua  convened,  shall 
assess  the  value  of  each  railroad  for  purposes  of 
taxation,  aDd  shall  certify  the  same  to  the  an- 
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''Sectioii  607  provides  Uuit  every  railroad  ac- 
€e|»tiDg  this  Act,  and  annually  paying  to  the 
•nmlor  of  pabHc  aoooonte  the  taxes  hereinafter 
Bfovided  for.  and  rignifying  thdr  acceptance 
m  writing;  shall  be  exempt  from  all  the  fore- 
gohig  pfovislona,  except  section  (N)d  in  relation 
Co  does  and  towns,  and  such  payment  shall  be 
in  faU  of  all  state  and  conmty  taxes,  fifty  per 
cent  of  the  amoont  paid  to  be  placed  to  the 
crefit  of  the  counties  through  which  the  rail- 
road may  pass,  to  be  divided  amongst  them  ac- 
cording to  the  number  of  miles  in  each.  Lands 
owned  by  such  railroad  companies,  and  not 
used  fai  operating  the  roads,  shall  be  taxed  as 
<  other  property  imd  for  all  purposes. 

"Snc  608.  Each  railroad  company  whose 
lioe  is  in  whole  or  in  part  in  this  State  shall,  if 
it  accepts  the  provisions  of  this  Act,  pay  to  the 
state  treasurer  on  the  warrant  of  Uie  auditor, 
on  or  before  the  81st  day  of  December,  in  each 
and  every  year,  a  privilege  tax  as  follows,  to 
wit:  [Here  follows  a  list  of  the  existing  rail- 
roads in  the  State,  their  names  being  eiven  and 
thesoms  required  of  each.]    Praiiaed,  That 
no  railroad  company  shall  be  subject  to  taxa- 
tion under  this  chapter  wbfle  the  same  is  in 
pBmxm  of  construction;  but  if  any  part  of  any 
load  sbsll  be  finished  and  used  for  profit,  the 
ftat  80  ufed  shall  be  taxed  although  the  whole 
road  may  not  be  finished."    (Code  Miss.  1880. 

In  1884,  section  004,  so  far  as  it  provided  for 
potting  a  purchaser  of  arailroad  under  the  tax 
sale  tberon  mentioned,  in  possession  of  the 
road,  was  repealed,  and  section  607  was  so 
amended  as  to  give  to  the  counties  two  thirds, 
iDHesd  of  fifty  per  cent,  of  the  privilege  tax. 

Section  608  was  amended  so  as  to  r^: 

"Each  railroad  company  whose  line  is  in 
whole  or  in  part  in  this  State  shall,  if  it  accepts 
the  provisions  of  this  Act,  pay  to  the  state  treas- 
uvr,  on  the  demand  of  the  auditor,  on  or  before 
the  fifteenth  day  of  December  in  each  and  every 
year,  a  nrivilege  tax  as  follows,  to  wit:  [then 
loUoiw  tne  names  of  the  companies,  not  includ- 
ing appeDsnt.]  All  the  railroads  not  named 
boetn,  and  not  exempt  from  taxation  by  their 
charters,  sixty  dollars  per  mile:  Pnmded,  That 
no  rsflroad  company  shall  be  subject  to  taxa- 
l|  tbD  under  this  chapter  while  the  same  is  in 
process  of  construction;  but  if  any  part  of  any 
road  shall  be  finished  and  used  for  profit,  the 
part  so  finished  shall  be  taxed,  although  the 
vbole  road  may  not  be  finished,  nor  where 
the  same  is  now  exempt  from  taxation  by  its 
charter.?  (Laws  Miss.  1884,  chap.  XXn,  pp. 
»,  80.) 

In  1886  the  privilege  tax  for  all  railroads  was 
bcmsed  26  per  cent.    (Acts  1886,  p.  28.) 

April  8, 1^,  the  Legislature  of  Mississippi 
ptised  an  Act  entitled  "An  Act  to  Provide  for 
the  Atseasment  of  Past-Due  and  Unpaid  Taxes 
CO  Baflroads  Which  have  Escaped  the  Pay- 
mat  thereof,"  the  first  section  A  which  is  in 
then  words: 

'That  every  railroad  which  has  failed  to  pay 
the  taxes  for  which  the  same  was  liable,  for  any 
jesr  for  which  it  was  so  liable,  such  railrcmd 
sot  bdDf  exempt  by  law  or  its  charter  from 
itxatkmlor  such  years,  and  so  being  liable  to 
tuiUoD,  shall  be  assessed  for,  and  shall  pay,  an 
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ad  valorem  tax,  to  be  assessed  as  hereinafter 
provided,  unless  such  railroad  shall,  within 
sixty  days  after  the  passage  of  this  Act,  pav 
tlie  taxes  for  which  the  same  was  liable  accord- 
ing  to  its  charter,  or  shall  pav  the  privilege  taxes 
for  which  the  same  was  liable,  as  follows:  If  a 
standard  or  broad-gauoe  road,  for  the  yean 
prior  to  1884^  eigh^  douan  per  mOe;  for  the 
years  1884  and  1886,  one  hundred  dollars  per 
mile;  and  for  the  vears  1886  and  1887,  one  hun* 
dred  and  twenty-five  dollars  per  mOe;  and,  if  a 
narrow-gauge,  or  not  standara  or  broad-gauge 
road,  for  the  years  prior  to  1884,  forty  ooUars 
per  mile;  for  the  vears  1884  and  1886,  fifty  dol- 
lars per  mile;  and  for  the  year?  1886  and  1887, 
sixty-two  doUars  and  fifty  cents  per  mUe.*^ 
(Laws  of  Miss.  1888,  chap  28.  p.  40.) 

Section  two  provides  that  sixty  days  after  the 
passage  of  the  Act,  the  tax  collectors  of  the  sev- 
eral counties  through  wliich  any  railroad  runs, 
which  has  failed  to  pay  the  taxes  for  which  it 
was  liable,  and  failed  to  avail  itself  of  the  pro- 
visions of  the  first  section  and  paid  taxes  ac- 
cording thereto,  shall  assess,  as  additional  assess- 
ment, every  such  railroad  in  their  ren>ective 
counties  for  the  several  vears  for  which  taxes 
have  not  been  paid,  on  lists  duly  prepared  for 
that  purpose  by  the  railroad  commission,  whose 
du^  it  snail  be  to  prepare  such  li^  iznmedi- 
atehr  after  the  passage  of  the  Act,  and  then  pro- 
ceeds with  other  particulars  in  relation  to  tlM 
valuation,  assessment  and  collection,  referring 
to  various  sections  of  the  Code,  so  far  as  i^h 
]dicable. 

Under  this  Act,  taxes  amounting  to  $58,000 
were  assessed  against  appellant  for  the  years 
1885, 1886  and  1887,  in  respect  to  parts  of  its 
line  which  were  operated  in  those  years  for 
business  as  a  carrier,  the  road  not  having  been 
completed  to  the  IQssissippi  River. 

On  the  17th  of  July,  1888,  appellant  filed  its 
bill  in  the  Chanceir  Court  of  Minds  0>unty 
against  Thomas  ana  others,  the  appellees  here, 
n^o  were  sheriffs  and  tax  collectors  of  the  sev- 
eral counties  through  or  into  which  the  road 
extended,  to  enjoin  the  collection  of  the  taxes 
so  assessed  upon  its  railroad  property,  as  unau- 
thorized and  ulegaL  The^Hegality  complained 
of  was,  that  the  tax  was  in  violation  of  the  Com- 
pany's charter,  by  which,  it  was  hisisted,  the 
property  of  the  CompanyiDcideDt  to  its  railroad 
operadons  was  exempted  from  taxation;  and  it 
was  averred  that  the  charter,  as  respects  the 
exemption  claimed,  was  a  contract  "irrevocable 
and  protected  by  the  contract  clause  of  the  Con- 
stitution of  the  united  States;  that  the  unwar- 
ranted application  of  the  general  laws  subse- 
quently passpd,  as  well  as  the  application  of 
U)e  general  laws  in  force  at  the  time,  is  equiva- 
lent to  a  direct  repeal  of  the  charter  exemption; 
that  it  is  an  effectual  abrogation  of  its  privilege 
of  exemption  by  means  of  authority  exercised 
under  the  State." 

To  this  bill  the  defendants  demurred.  The 
demurrer  was  sustabsed,  and  the  bill  dismissed 
by  the  chancery  court,  and  the  complainant 
appealed  to  the  Supreme  Court  of  the  btate  of 
Mississippi  The  decree  of  the  court  below 
was  affirmed  by  that  court,  and  to  this  Judg- 
ment of  affirmance  the  plaintiff  in  error  sued 
out  the  pending  writ  of  error.  The  opinion  ol 
the  Supreme  (yourt  was  delivered  by  Arnold, 
Oh.  J.,  and  is  as  follows: 
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"Statutes  ezerapting  persons  or  property 
from  taxation,  bein^  in  derogation  of  the  sot- 
ereini  authority  and  of  common  right,  are,  ac- 
oorcung  to  all  the  authorities,  strictly  construed. 
As  taxation  is  the  rule  and  exemption  the  ex- 
[1831  ^^P^^^^»  ^6  intention  to  create  an  exemption 
must  be  expressed  in  clear  and  unambiguous 
terms,  and  it  cannot  be  taken  to  have  be^  in- 
tended when  the  language  of  the  statute  on 
which  it  depends  is  doubtful  or  uncertain. 
Legislation  which  relieves  any  species  of  prop- 
erty from  its  due  proportion  of  the  burdens  of 
government  must  be  so  clear  that  there  can  be 
neither  reasonable  doubt  nor  controversy  in 
regard  to  its  meaning.  Cooley  on  Taxation, 
2d  ed.  204;  Bailey  v.  Magtoire, »»  U.  S.  22  Wall. 
215  [22: 8601;  ViekOurg,  8.  ds  P.  R,  Co.  v.  Den^ 
nii,  116  U.  B.  665  [29:  770];  ir^ntz  v.  Dob$on, 
64  Miss.  681. 

*'In  the  light  of  these  principles  we  are  uita* 
ble  to  find  anything  in  the  charter  of  appellant 
to  warrant  the  exemption  claimed  in  this  case. 
It  is  quite  plain  to  us  that  the  exemption  created 
by  section  eight  of  appellant's  charter,  Acts  of 
1882,  p.  847,  was  intended  to  commence  from 
and  after  the  completion  of  a  railroad  to  the 
Mississippi  River  and  was  to  continue  thereafter 
for  twentv  years  if  the  road  was  completed  to 
the  river  in  five  years  from  the  date  of  the  ap- 

groval  of  the  Act,  but  liable  to  be  diminished 
y  whatever  time  bevond  five  years  was  con- 
sumed in  the  completion  of  the  road  to  the 
river. 

"At  the  time  appellant's  charter  was  enacted, 
railroads  in  process  of  construction  were  not 
taxable  under  the  general  laws  of  the  State 
(Code,  g  608),  and  this  may  account  for  the 
charter  providing  exemption  from  taxation 
after  the  completion  of  the  road,  and  none  dur- 
ing the  period  of  its  construction." 

Together  with  arguments  upon  the  merits  a 
motion  to  dismiss  was  also  submitted. 

Metin.  J»mes  Fentress  and  W.  P. 
Hajrrls«  for  plaintiff  in  error: 

The  c^hth  section  of  the  charter  grants  an 
exemption  from  taxation,  the  period  of  exemp- 
tion to  begin  at  the  date  of  ttie  grant.  This 
grant  is  binding  on  the  State,  and  cannot  be 
repealed  or  destroyed. 

Piqua  Branch  Bank  v.  Enoop,  57  U.  8.  16 
How.  869  (14:977);  Jtfienon  Branch  Bank  v. 
SkeUey,  66  U.  8.  1  Black,  486  (17:1TO;  Narlh^ 
wstem  Univeniiy  t.  lUinaU,  99  U.  6.  809 
m:887);  LouiitiUe  db  N.  E.  Co,  v.  Palme$,l(}9 
t.  8.  244  (27>922);  Furman  v.  NicM,  75  U.  8. 
8  Wall  44  (19:870);  Vicksfrnty,  8.  d  P.  B.  Co, 
V.  Dennu,  116  U.  S.  665  (29:770). 

When  a  particular  Act  assumes  to  regulate 
the  entire  subject  of  it,  it  is  exclusive. 

SioannY,  Buck,40Miss.  269;  Oibbons  v.  BHt- 
Unum,  56  Miss.  282;  Mi$9mippi  MOU  v.  Cook, 
56  Miss.  40;  O)oley  on  Taxanon,  877  et  $eq,; 
Stone  V.  Tatoo  AM,  V.R.Co,9St  Miss.  607. 

Me»tr$,  T.  H.  Killer  and  Kareeilns 
Chreen*  for  defendants  in  error: 

Legislation  which  relieves  any  species  of 

Srop^y  from  its  due  proportion  of  the  bur- 
ens  of  government  must  be  so  clear  that  there 
can  be  neither  reasonable  doubt  nor  controversy 
in  regard  to  its  meaning. 

Cooley  on  Taxation,  2d  ed.  204;  BaUey  t. 
Magufire,  89  U.  8.  22  Wall.  215(22:85(0;  Vid^ 
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hurg,  8.  dfP,  B.  Co.  v.  DennU,  116  U.  8.  665 
(29:770):  DennU  v.  Vickibarg,  8,  db  P,  R.  Co. 
84  La.  Ann.  954. 

Mr.  ChUfJu&tiee  Fuller  delivered  the  opin- 
ion of  the  court: 

The  Supreme  Court  of  Mississippi  did  not  put 
its  decision  upon  the  ground  that  it  was  not 
competent  unaer  the  State  Constitution  for  tlie 
State  to  contract  with  the  Company  that  the 
latter  should  not  be  subjected  to  taxation,  but 
upon  the  ground  that  llie  exemption  claimed 
could  not  be  allowed.  The  tax«f8  in  question 
were  assessed  under  the  Act  of  1888,  and  If  the 
charter  of  the  Company,  which  became  a  law 
on  the  17th  of  February,  1882,  inhibited  such 
taxation,  then  this  court  has  Jurisdiction  to  re- 
examine the  conclusion  reached.  Although  by 
the  terms  of  the  Act  of  1888  the  taxes  therein 
referred  to  were  not  to  be  levied  as  against  a 
railroad  exempt  by  law  or  charter,  yet  the  Su- 
preme Court  held  that  this  company  is  not  ex- 
empt, and  is  embraced  within  the  Act;  so  thai 
if  a  contract  of  exemption  is  contained  in  tho 
Company's  charter,  then  the  obligation  of  thai 
contract  is  impaired  by  the  Act  of  1888,  which 
must  be  conndered,  under  the  ruling  of  the 
Supreme  Court,  as  intended  to  apply  to  the 
Company.  The  result  is  the  same,  aiithouffh  the 
Act  of  1888  be  regarded  as  simply  putUng  in 
force  revenue  laws  existing  at  the  date  of  the 
Company's  charter,  rather  than  itself  imposing 
taxes;  for  if  the  contract  existed  those  laws  be- 
came inoperative,  and  would  be  reinstated  by 
the  Act  of  1888.  The  motion  to  dismiss  the 
writ  of  error  is  therefore  overruled. 

By  the  eighth  section  of  the  Company's  char- 
ter it  was  declared  "that  said  Company,  its 
stock,  its  raiboads  and  appurtenances,  and  all 
its  property  in  this  State  necessary  or  incident 
to  tne  full  exercise  of  all  the  powers  herein 
granted — ^not  to  include  compresses  and  ofl 
mills — shall  be  exempt  from  taxation  for  a  term 
of  twenty  years  from  the  completion  of  said 
railroad  to  the  Mississippi  River,  but  not  to  the 
extend  beyond  twenty-n ve  years  from  the  date  of 
the  approval  of  this  Act;  and  when  the  period 
of  exemption  herein  prescribed  shall  have  ex- 
pired, the  property  of  said  railroad  may  be  taxed 
at  the  same  rate  as  other  property  in  this  State." 
If  the  provision  had  terminated  with  the  words 
"Mississippi  River"  it  would  not  be  open  toar- 

fument  in  this  court  that  the  exemption  claimed 
id  not  commence  until  the  river  was  reached. 
In  Yichimrg,  8,  A  P,  R.  Co.  v.  Damie,  116 
U.  8.  665  [29: 770],  it  was  held  that  a  provision 
in  a  railroad  charter  by  which  *'the  capital 
stock  of  said  com  pan  v  shall  be  exempt  from 
taxation,  and  its  roaa,  fixtures,  work  shops, 
warehouses,  vehicles  of  transportation  and 
other  appurtenances,  shall  be  exempt  from  tax- 
ation for  ten  years  after  the  completion  of  said 
road  within  the  limits  of  this  State,"  did  not 
exempt  the  road,  fixtures  and  appurtenances 
from  taxation  before  such  completion.  It  vras 
argued  there,  as  it  is  here,  that  the  Legislature, 
while  exempting  the  railroad  from  taxntion  for 
ten  years  after  Its  completion,  could  't  have 
Intended  to  subject  it  to  taxation  before  its 
completion,  and  when  its  earnings  were  littl 
or  nothing;  on  the  other  hand,  it  was  argu» 
there,  as  it  is  here,  that  one  reason  for  defining 
theezemptiaaof  tha  ndfapoad  atd  iu  appurte- 
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Buioes  from  taxation,  as  ''for  ten  years  after 
Lbe  cami  letkm  of  said  road/'  \vithout  indud- 
iog  any  time  before  its  completion,  was  to  se- 
eiue  a  prompt  execution  of  the  work  and  to 
(vevoit  tlie  corporation  from  defeating  the  prin* 
dptl  object  of  the  grant,  and  prolonging  its 
own  {mmonity  from  taxation  by  postponing  or 
omitting  the  completion  of  a  portion  of  the 
road;  but  this  court  said,  speaking  through 
Mr.  .huHee  Gray:    "Each  of  these  arguments 
Tests  too  much  on  inference  and  conjecture  to 
afford  a  safe   ground  of  decision  where  the 
words  of  the  statute  creating  the  exemption  are 
plain,    definite   and  unambiguous."    It  ap- 
peared there,  as  it  does  here,  that  the  taxing 
offioen  of  the  State  had  omitted  in  previous 
yeait  to  assess  the  property,  but  it  was  held  that 
sodi  omission  could  not  ''control  the  duty  im- 
posed by  law  upon  their  successors,  or  the 
power  of  the  Legulature,  or  the  legal  construc- 
tioii  of  tlie  statute  under  which  the  exemption 
is  claimed, "    And  the  court  took  occasion  to 
reitomte  the  well  settled  rule  that  exemptions 
from  taxation  are  regarded  as  in  derogation  of 
the  tovereign  snthonty  and  of  common  right, 
snd,  then^ore,  not  to  oe  extended  beyond  the 
exact  and  express  requirements  of  the  language 
used,  construed  tirietimmijuris, 
I      Tested  by  that  rule,  did  the  addition  of  the 
words  **but  not  to  extend  beyond  twenty-five 
yesn  from  the  date  of  die  approval  of  this  Act" 
operate  U>  create  an  exemption  of  twentv-flve 
years  from  the  date  of  the  Act,  subject  to  being 
reduced  to  kes  thMi  that  if  the  road  were  com- 
pieted  to  the  liver  before  the  lapse  of  five  years, 
bat  for  twenty  years  at  all  events;  or  did  it 
operate  to  reduce  the  term  of  the  twenty  years' 
exemption  by  so  much  as  the  completion  of  the 
rotd  to  the  nver  took  over  five  years?    Upon 
ibe  one  view  there  would  be  a  loss  of  exemp- 
tion thrpugh  rapidity  of  construction;  in  the 
otbc  view,  a  gain,  or,  rather,  the  preyention 
of  a  loss.    Doa  it  appear  by  clear  and  unam- 
tsgDoos  languge  that  the  State  intended  to  sur- 
render the  right  of  taxation  for  twenty-five 
ycMst    11  the  surrender  admits  of  a  reasonable 
construction  consistent  with  the  reservation  of 
the  power  for  a  portion  of  the  longer  period, 
then  for  that  portion  it  cannot  be  held  to  have 
been  surrendoed.    Is  not  the  construction  that 
tbe  exemption  was  to  be  for  a  term  of  twenty 
yean,  sobject  to  a  diminution  of  that  term  it 
tbe  river  were  not  reached  in  five  years,  as  rea- 
sonable as  the  opposite  construction;  and  if  the 
btter  construction  be  adopted,  would  it  not  be 
extending  the  exemption  beyond  what  the  lan- 
guage ot  tbe  concession  clearly  requires?   Can 
ao  exemption  expressly  limited  to  a  term  of 
twenty  years  after  the  accomplishment  of  a  des- 
ignated work,  but  not  to  extend  beyond  twen- 
ty-five years  from  a  certain  date,  be  read  as  an 
exemption  for  twenty-five  years,  but  not  to  ex- 
tend beymid  twenty  years  from  the  completion 
of  that  work?    It  seems  to  us,  notwithstanding 
^eable  and  ingenious  arguments  of  appellant^ 
oransel,  that   these  questions  answer  them- 
Bdres,  and  that  the  exemption  claimed  cannot 
be  sustained. 

By  tbe  general  law  of  the  State  of  Mississip- 
pi in  force  at  the  time  the  charter  of  appellant 
vas  granted,  it  was  provided  that  no  railroad 
Company  should  be  subject  to  taxation  while 
^  same  was  in  process  of  construction,  but  if 
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any  part  of  any  road  should  be  completed  so  as 
to  be  used  for  profit,  the  part  so  used  should  be 
taxed,  although  the  whole  road  might  not  be 
finished.  It  is  admitted  that  the  taxes  here 
were  levied  in  respect  to  parts  of  the  road  which 
were  in  operation. 

The  second  section  of  Its  Uiarter  empowered 
the  corporation  to  build  and  construct,  and 
thereafter  use,  operate,  own  and  enjoy  a  rail- 
road or  railroads  into,  along  and  across  that 
part  of  the  State  lying  between  the  Missisdppi 
River  and  The  Chicago,  St.  Louis  and  New 
Orleans  Railroad,  "  one  of  said  lines,  or  a 
branch  therefrom,  to  reach  the  MisEdssipp! 
River  at  or  near  a  point  opposite  Arkansas 
City  if  practicable,  so  as  to  connect  such  point 
on  the  east  bank  of  the  Mississippi  River  with 
some  point  or  points  on  the  line  of  The  Chica- 
go, St,  Louis  and  New  Orleans  Rttilroad;" 
and  1^  section  seven  it  was  empowered  to 
"  build,  construct,  maintain  and  operate  of 
itself,  or  with  others,  in  or  out  of  this  State,  a 
ferry  across,  or  a  tunnel  under,  or  a  bridse 
over,  the  Mississippi  River,  at  any  point  within 
this  State  where  its  railroads,  branches,  laterals 
or  fipurs  may  reach  said  river;"  and  to  acquire 
lands,  etc,  for  landings,  wharves,  inclines,  eta,  , 
and  to  establish  said  landings,  wharves,  in- 
clines, etc.,  as  might  be  necessary  or  conven- 
ient in  transporting  freights,  passeneers,  etc., 
upon  and  across  said  Mississippi  Itiver.  In 
our  opinion  it  cannot  be  doubtea  that  a  princi- 
pal object  of  the  grant  to  the  Company  was 
the  building  of  a  line  across  tbe  State  from  the 
Chicago  Rfolroad  to  the  Mississippi  River,  and 
that  me  point  of  contact  was  to  be  opposite 
Arkansas  City,  if  that  were  practicable.  Five 
years  was  contemplated  as  sufScient  to  com- 
plete the  road  to  the  river,  so  that  the  twenty 
years'  exemption  should  commence. 

By  the  thirteenth  section  it  was  provided 
that  tbe  Lc^;islature  might  declare  the  charter 
forfeited,  if  twenty  miles  were  not  constructed 
and  in  operation  within  three  years  from  the 
passage  of  the  Act.  This  indicates  that  the 
Legislature  did  not  assume  that  the  line  might 

Srobably  be  extended  to  tbe  river  in  less  than 
ve  years,  and  were  not  thereby  induced  to  in- 
sert tbe  twenty  years  as  a  liihitation  on  the 
twenty-five.  No  reason  is  perceived  for  limit- 
ing the  exemption  to  begin  with  the  comply 
tion  of  the  railroad  to  the  Mississippi  River,  if 
it  were  intended  that  the  exemption  should  be 
for  more  than  twenty  years  at  all  events,  com- 
mencing with  the  approval  of  the  Act 

The  question  when  the  property  may  be 
taxed  is  answered  by  ascertaining  when  the 
period  of  the  specified  exemption  begins;  for 
until  then  the  general  law  provided  that  while  [188] 
the  road  could  not  be  taxed  during  tbe  process 
of  construction,  such  parts  as  were  nnished 
and  in  operation  could  be,  though  they  mij^ht 
be  for  a  time  exempt  under  the  charter  after 
the  line  was  completed  to  the  Mississippi  River. 
When  the  Mississippi  River  was  reached  then 
the  period  of  exemption  would  begin:  but  how  ^  ~i  .^ 
long  it  would  continue  would  depend  upon  the 
length  of  time  to  elapse  before  the  end  of 
twenty-five  years  from  the  approval  of  the 
charter.  And  this  disposes  oi  the  argument 
that  it  is  immaterial  whether  tbe  period  of  ex- 
emption is  twenty  or  twenty-five  years,  be- 
cause it  is  agreed  that  the  property  could  not 
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be  taxed  untQ  the  period  of  exemption  what- 
ever that  Is,  ahall  have  expired,  for  that  lenoTM 
the  leal  loqulrj,  which  u  aa  to  wheo  toe  ex- 
empt ton  GOmmencea. 

Again,  the  preamble  to  the  Act  Is  ntemi  to 
by  coonael  as  sostalDlng  their  coastnicttou, 
tiecuiBe  It  Is  tbeieio  declared  tliat  the  work  la 
one  of  "great  public  Impoitance,"  and  "to  be 
eDConiaeed  b;  legislative  ■anctlon  and  Ilberal- 
itj,"  and  that  "the  physical  difflcultiea  of  «m- 
Itniotiog  and  malntalnlDg  railroads  to,  aciosa, 
along  or  within  either  the  HiadssippI,  Sun- 
flower, Deer  Creek  or  Tazoo  botlonu  or  badna, 
or  the  other  alluvial  lands  herein  referred  to, 
are  such  that  no  prlTate  company  bar  w  far 
been  able  to  esubltih  a  railroad  and  brandies 
developing  said  basins  and  allavial  lands,  and 
connecting  them  with  the  railroad  sysiem  of 
the  country."  But  u  the  preamble  Is  no  part 
of  the  Act,  and  cannot  enlarge  or  confer 
powers,  nor  control  the  words  of  the  Act,  im- 
leu  tbey  are  doubtful  or  ambiguous,  the  ne- 
ceasitv  of  resorting  to  It  to  esaiat  in  ascertain- 
ing tne  trae  loteot  and  meaning  of  the  Legis- 
lature is  in  itself  fatal  to  the  claim  set  up. 
Indeed,  what  is  therein  stated  ain)ears  to  us  to  be 
quite  as  referable  to  tbe  remarkably  exlendve 
powers  granted  aa  to  the  assignment  of  rea- 
sons for  exemption  from  taxsUon. 

It  ia  true  that  It  is  slated  In  section  dgbt 
that,  in  Older  to  encourage  the  InveitaieDt  of 
capital  Id  the  enterprise,  and  "  to  make  certain 
in  adTance  of  such  inTestment,  and  aa  induce- 
ment and  conslderalioQ  therefor,  the  taxes  aod 
bnrdena  wbicb  this  State  will  and  will  not  Im- 
pose thereon,"  the  exemption  la  thereby  de- 
clared. Yet  if,  DOthwitbstanding  that  state- 
ment, the  matter  were  left  uncertain,  tbat 
would  not  allow  the  court  to  make  It  certain 
by  construcUon,  and  to  remove  ambfgui^  up- 
on the  presumption  of  a  legislatiTe  Intent  con- 
trarr  to  tbe  fixed  presumpuon  where  tbe  rights 
of  the  public  are  involved.  In  short  there  can 
be  DO  uncertainty  In  the  result  when  the  Isn- 
guasensed  1b  couatrued.  as  it  must  be,  fn  ao- 
coraance  with  thoroughly  settled  principles. 
After  stating  the  exemption  in  controveriy, 
section  eigbl  concludeB  as  follows:  "And 
when  tbe  period  of  exemption  herein  pre- 
scribed shall  have  expired,  the  property  of  said 
railroad  may  be  taxed  at  tbe  tame  rate  at  other 
properft-  in  thli  State.  All  of  sold  loxee  I 
which  tne  properiy  of  said  Company  may  I 
subject  Id  this  State,  whether  for  oounty  ( 
(Stale,  shall  be  collected  by  the  treasurer  of  this 
State  and  paid  into  tbe  state  treasury,  to  be 
dealt  with  as  tbe  Legislature  may  direct;  but 
said  Company  shall  be  exempt  from  taxation 
by  dtiea  and  towns." 

Since  upon  the  expiration  of  the  period  of 
exemption.  It  would  have  followed  tbat  the 
property  of  tbe  Company  would  be  subject  to 
laxaUon  at  tbe  same  rate  aa  other  property,  it 
may  be  that  the  ot^ect  of  the  final  dause  was 
to  cieue  a  scheme  of  taxation  peculiar  to  the 
road.    Upon  tbe  comprehenslveoesa  and  v 
lldity  of  Buch  scheme  we  do  not  undertake 
pate.    It  was  not  to  take  effect  until  the  e 
emptton  expired,  and  the 
couched  do  not  render  tl 
the  exemption  other  thai 
held  it  to  be. 

The  easels  cleariy  oool 
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THE  TAZOO  ±  KIBSISSIFFI  TALLET 
BAILROAS  COHFANY,  ^tpt., 

THS  BOABD  OF  LETEB  00MHIS8I0N- 

EBS  OF  THB  TAZOO-HISSI8SIPPI 

DELTA  n  au 

eee  &  a  Beportei-s  ed.  m.  UU 

Fbmur  deeition/otttnud, 

Ala sott  seta  nprbe  samaexempUon  frria  tezaa, 

and  JftMUHppf  VaOcv  BaOroad  Oompanv  v.  Hum- 
(!>,  No.  loee,  ants,  p.  aot,  and  Is  governed  bj  the 


APPEAL  from  a  decree  of  the  Circuit  Conn 
of  the  United  Stales  for  tbe  Southern  IHa- 
trictof  Mississippi  dismisdnga  suit  against  the 
Board  of  Levee  Commissioners  and  certain 
Sheriffs  and  Tax  OoUeclors  to  enjoin  tbe  col- 
lection of  taxes  levied  under  an  Act  of  the  Lm- 
Islature  ualDSt  proper^  of  the  Taioo  and  Uu- 
slsslppt  valley  Baluosa  Gompanr.    4firmtd. 

The  facta  are  staled  In  the  opinion. 

jr«*«rt.  J»Bee  Fentveaa  and  W.  P.  Hm^- 
ris  for  appellant 

Metrrt.  8.  S.  CbUeew  and  M»reeUna 
Oreea  for  appellees. 

Mr.  Ohi^Jvitiee  Fuller  delivered  tbe  opin- 
ion of  the  court: 

This  is  an  appeal  by  plaintiff  In  the  suit  from 
the  decree  of  tbe  Circuit  Court  for  the  South- 
em  District  of  Mississippi,  dlsmlsstog  its  bill  of 
complaint  filed  In  tbat  court  against  tbe  appd> 
lees,  Tbe  Board  of  Levee  Commisaionera,  and 
certain  sheriffs  and  tax  collecton,  to  enjoin  ihe 
collection  of  texea  levied  under  an  Act  of  tbe 
Legislature,  creating  such  Board  of  Commis- 
sioners, for  tbe  purpose  of  providing  for  tbe 
payment  of  tbe  principal  and  iDterest  of  bonds 
authorised  to  be  Issued  by  the  Board,  the  pro- 
ceeds of  which  weie  lo  be  applied  to  tbe  con- 
struction and  repair  of  levees  oo  tbe  Uisslsalppl 
River. 

The  Utl  act  up  the  same  exemption  relied  on 
in  ToMoo  <t  M.V.B.  Co.  v.  Hkhiuu,  No  lOM 
[ante,  p.  SOS],  and  It  was  insisted  ibai  the  taxes 
sought  to  be  collected  wen  unauthorized  and 
tllenl  t>y  reason  of  such  exemption;  and  that 
the  law  imposing  tbe  taxes  impaired  the  obli- 
gation of  tbe  allied  contract  of  exemption  and 
Uiut  Tlolaled  the  Constitution  of  Ihe  United 
Stales,  the  llllgaiion  therefore  making  a  con- 
troversy arising  under  tbat  Constitution. 
Without  considering  whether  anj  other  ground 
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THE    MISSOURI    PACIPIO    RAILWAY 
COMPANY,  Plff.  in  Err., 

«. 

THX  CHICAGO  &   ALTON  RAILROAD 

COMPANY. 

IBee  8.  €.  aepoiier*b  ed.  in,  IMD 

ikamUimg  maUon  f&r  new  trial— ditereHon^ 


L  OTenmUnga  motloikforaiieir  trial  tea  matter 
of  iWarrotton  aod noia  labjeot  of  ezoeptioii,  ao- 

oordlntf  to  the  pfaotloe  of  the  oonrtB  of  the  Unit- 
ed atatea. 

t.  OourtB  of  the  United  States  are  independent  of 
any  statute  or  practioe  prevailing  in  courts  of 
the  State  where  the  trial  is  had  in  regard  to  mo- 
Uooa  for  a  new  trial  and  bills  of  exceptions. 

[No.  66.] 

^bmitted  Ifm.  5,  1889.  Decided  Not.  96, 1889. 

P\  ERROR  to  the  Circuit  Court  of  the  Unit, 
ed  States  for  the  Eastern  District  of  Mis- 
•ouri    Affirmed. 
Opinion  below,  25  FM.  Rep.  817. 

Mr.  John  P.  Dillon,  for  plaintiff  in  error: 

There  is  no  discretion  to  overrule  a  motion 
for  a  new  trial  based  on  a  plain  and  palpable 
oiMooception  of  a  material  fact,  as  in  this  case 
•  fsct  admittetl  bj  the  pleadings. 

Meatra.  Aleiuuider  Usurtin  and  Eabert 
H,  Rem,  for  defendant  in  error: 

If  Uiere  be  no  exceptions  to  the  rulings  of 
the  coort  la  the  progress  of  the  trial,  and  no 
special  flndinc  of  facts,  the  judgment  must  be 
sfBnnad,  as  this  court  has  no  power  to  re-ex- 
amine any  question  decided  by  the  circuit 
court 

MofHnton  v.  Fairbanki,  118  U.  8.  670  (38: 
€88);  jBtnalmuranee  Oo.  ▼.  Boon,  95 U.S.  118- 
1»  CM:  896^400);  Sjprintrfidd  F.  db  M.  Ins.  Oo. 
▼.  Aa»  88  U.  8.  21  Waff.  160  (22:  512):  The 
Mottf&rd,  96  U.  8.  441  (25:  168). 

Mr.  Juitiee  Gray  delivered  the  opinion  of 
<beooart: 

In  this  actioo,  tried  lyy  the  circuit  court  with- 
OQtaJury,  there  is  no  case  stated  by  the  par- 
«8,  or  finding  of  facts  by  the  court  The  bill 
w  exceptions,  after  setting  forth  all  the  evi- 
deooe  introduced  at  the  trial,  states  that  "there 
were  no  dedarations  of  law  asked  for,  or  given 
^  the  court;"  and  the  single  exception  taken 
11  to  the  overruling  of  a  motion  for  a  new  trial, 
vbfch  is  a  matter  of  discretion,  and  not  a  sub- 
jctt  of  exception,  according  to  the  practice  of 
th !  courts  oi  the  United  States.  In  regard  to 
Jjotians  for  a  new  trial  and  bills  of  exceptions, 
tooie  courts  are  independent  of  any  statute  or 
{^•ctioe  prevailing  in  the  courts  of  the  8tate 
to  which  the  trial  is  had.  Indianapolii  BaH^ 
t\  w^v.  Bortt.9SV.  8.  291  [28:  898l7jV«w»nid 
l^<fod  97  U.  8.  581  [24:  IQSSh  Ohateaugay 
^<lifw  Oo„  PlOitioner,  128  tJ.  S.  544  [82: 

Jiidfffimt  affirmed. 


PETER  RAIMOND,  mff.  in  Err., 

THE  PARISH  OP  TERREBONNE. 

(See  &  a  Reporter^  ed.  lJBB-196.) 

PittenUng  earn  on  writ  qf  error— flndinffi. 
Uf  U.  8.  U.  8.,  Book  88. 


A  Statement  of  faots  by  the  parties,  or  a  finding 
of  faots  by  the  cirouit  ooort,  is  striotly  analogous 
to  a  special  verdict,  and  in  order  to  present  any 
question  on  writ  of  error  most  state  the  ultimate 
faots  of  the  case,  presenting  guesUons  of  hiw 
only. 

[No.  88.] 

Argued  Not.  IX,  1889.    Decided  Not.  55, 1889. 

Fl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
AJl^i'Tned, 
Reported  below,  28  Fed.  Rep.  778. 

Statement  by  Mr.  Justice  Ck*ay: 

This  was  an  action  by  a  citizen  of  Mississippi 
against  a  Parish  in  Louisiana  upon  certain 
bonds  and  coupoos,  amounting  witn  interest  to 
more  than  $5,000  in  value,  alleged  in  the  peti- 
tion and  dcuied  in  the  answer  to  have  been 
issued  in  accordance  with  the  Statute  of  Louis- 
iana of  March  23,  1874,  c.  74,  and  to  have  been 
gurchaspd  by  the  plaintiff  b  good  faith  and 
eforc  maturity. 

After  the  case  had  been  tried  \.j  the  circuit 
court  pursuant  to  an  agreement  of  counsel  in 
open  court  to  waive  the  intervention  of  a  jury, 
and  lodgment  for  the  defendant  had  been  ren- 
derea  but  not  signed,  and,  pending  a  motion 
for  a  new  trial,  the  counsel  of  the  parties  filed 
an  agreement  in  writing,  waiving  a  Jury  and 
submitting  the  case  to  the  decision  of  the  court 
upon  what  they  called  a  ^'statement  of  facts,  ^ 
and  stipulating  that  "the  court  shall  find  the 
facts  in  accordance  therewith,  and  change 
[chargeT]  the  law  so  that  a  bill  of  exceptions 
may  be  made  up  or  error  be  assigned  to  the 
Supreme  Court. ' 

That  "statement  of  facts^  consisted  of  a  d^ 
scription  of  the  instruments  sued  .on;  a  refer- 
ence to  the  plaintiffs  deposition  on  file,  testi- 


fying 
purcb 


to  the  circumstances  under  which  he 


purchased  them;  an  abstract  of  the  testimony 
of  another  witness  for  the  plaintiff  to  those  cir- 
cumstances; and  a  statement  of  the  proof  of- 
fered by  the  defendant  as  to  the  drcumstancet 
under  which  the  bonds  were  issued. 

The  court,  after  setting  forth  the  statement 
so  filed,  added  this  finding:  "  The  court  fur- 
ther finds  that  it  was  admitt^  on  the  trial  herein 
that  as  far  as  the  facts  were  stated  in  the  case 
of  Rabaeae  v.  Police  Jury  of  Terrebonne  Parish, 
in  the  opinion  of  Mr.  Justice  Manning,  reported 
in  80  La.  Ann.  287,  they  were  a  correct  state- 
ment of  the  facts  of  this  case,  though  each  pai- 
ty  claimed  that  there  existed  additional  fact& 
beyond  those  stated  in  said  opinion." 

The  court  found  as  conclusions  of  law,  "that 
the  construction  given  to  the  statute  authoriz- 
ing the  issue  of  bonds  for  the  debts  of  said 
Parish  should  in  this  cause,  and  as  to  the  points 
determined  in  said  cause  by  the  Supreme  Court 
of  this  State— ^•.  e.,  Babasse  v.  the  Parish-- 
should  be  deemed  and  held  as  the  construction 
of  a  mtmicipal  law  and  not  as  that  of  a  com- 
mercial law,  and  is  therefore  binding  upon 
this  court;  and  further,  that  if  said  construc- 
tion should  be  deemed  and  held  as  that  of  a 
commercial  law.  then  the  court  adopts  it  as  a 
Just  and  proper  inference  from  the  facts  of  the 
case,"  and  "that  the  petition  herein  should  be 
dismissed,  and  that  there  be  Judgment  for  the 
defendant." 
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The  court  thereupon  signed  the  judgment 
previously  rendered,  which  was  as  follows: 

**  The  parties  in  this  cause  having  in  open 
court  waived  the  intervention  of  a  jury,  and 
submitted  the  cause  to  the  court  on  the  facts 
set  forth  in  the  opinion  by  Mr.  Justice  Manning, 
in  Babassey,  Parish  of  Terrebonne,  80  La.  Ann. 
287,  ani  the  court,  having  considered  the  said 
agreed  statement  of  facts  and  being  advised  in 
the  premises,  finds  the  issues  of  law  raised  \ij 
the  pleadings  in  favor  of  the  defendant;  and, 
for  the  reasons  assigned  bv  the  court  in  the  opin- 
ion this  day  read  and  filed,  it  is  ordered,  ad- 
judged and  decreed, both  the  circuit  and  district 
judges  concurring,  that  there  be  judgment  in 
favor  of  the  defendant,  The  Parish  of  Terre- 
bonne, with  costs,  and  against  the  demands  of 
the  plaintiff,  Peter  Raimond."  28  Fed.  Rep. 
778 

The  plaintiff,  without  tendering  a  l^  of  ex- 
ceptions, sued  out  this  writ  of  error. 

Mr.  Alfred  Goldthwaite  for  plaintiff  in 
error. 

Meun,  J.  D.  Rouse  and  Wm.  €hraAt,f  or 
defendant  in  error: 

This  is  not  a  finding  of  facts,  but  a  statement 
by  the  court  that  such  evidence  was  offered  bv 
the  plaintiff,  and  such  proof  made^by  the  defend- 
ant, as  is  set  forth  hi  the  statement,  that  other 
facts  were  before  the  court  by  admission  of  the 
parties,  and  that  ^e  existence  of  other  facts 
than  those  stated  in  said  opinion  was  chdmed. 
As  a  finding  of  fact  it  is  InsufiSdent,  and 
amounts  to  no  more  than  a  general  verdict  upon 
which,  in  the  absence  of  any  wrongful  admis- 
don  or  rejection  of  evidence,  the  judgment  is 
not  subject  to  review. 

N<yrn$  v.  Jaekmm,  76  U.  8.  9  Wall.  125  (19: 
608);  Smrincjiekl  F.dM.  Ins,  Ch.Y.  Sea,  88 U. 
8.  81  WalL160  (22:512);  Dirst  v.  Morris.  81  U. 
8.  14  WaU.  484  (20:722);  MercantiU  Mvtual 
Insurance  (knnpany  v.  Folsom,  85  U.  8.  18 
WaU.  287(21:827). 

Mr.  Juitiee  €hrajr  delivered  the  opinion  of 
the  court: 

Assuming  the  agreement  in  writing,  waiving 
a  Jury  and  submitting  the  case  to  the  decision 
of  the  circuit  court,  to  have  been  seasonably 
filed,  the  record  is  not  in  such  a  shape  as  to  au- 
thorize this  court  to  review  that  dedsion. 

By  Uie  settled  construction  of  the  Acts  of 
Congress  defining  the  appellate  jurisdiction  of 
this  court,  either  a  statement  of  facts  by  the 
parties,  or  a  finding  of  facts  by  the  circuit  court, 
IB  strictly  analogous  to  a  special  verdict,  and 
must  state  the  lutimate  facts  of  the  case,  pre- 
senting questions  of  law  only,  and  not  be  a 
recital  of  evidence  or  of  circumstances  which 
may  tend  to  prove  the  ultimate  facts,  or  from 
which  they  may  be  inferred.  Burr  v.  Des 
Moina  R.  dNam.  Co.  68  U.  8.  1  WaU.  99  [17: 
5611:  Nirrris  v.  Jadctan,  76  U.  8.  9  Wall  125 
[19:6081;  MartinUm  t.  Fairbanks,  112  U.  & 
670  [28:862J. 

In  the  present  case  the  pleadings  present  la- 
suea  of  fact  There  Is  no  bfll  of  exceptions. 
The  so^adled  statement  of  facta  Is  mainly  a  re- 
capitulation of  evidence  introduced  by  the  par- 
ties at  the  triaL  The  case  was  not  submitted 
to  the  decision  of  the  court  upon  that  statement 
i^y,  but  the  court  made  a  further  finding 


as  to  what  took  place  at  the  trial.  That  finding 
merely  states  that  the  parties  admitted  that,  so 
far  as  the  facts  were  stated  in  a  certain  reported 
opinion  of  the  Supreme  Court  of  Louisiana, 
they  were  a  correct  statement  of  the  facts  of 
this  case;  but  that  each  party  claimed  that  there 
existed  additional  facts,  as  to  which  there  is  no 
finding.  On  referring  to  that  opinion,  such 
facts  as  are  there  stated  appear  to  be  scattered 
through  it,  intermingled  with  statements  of 
conflicting  evidence,  and  with  the  court's  con- 
clusions of  fact  upon  that  evidence,  as  weU  as 
with  its  conclusions  of  law.  Babasse  v.  PbHes 
Jury  of  Terrebonne  Parish,  80  La.  Ann.  287. 

In  snort  there  Is  nothing  in  the  present  case 
which  can  be  caUed,  In  any  legal  or  proper 
sense,  either  a  statement  of  facts  by  the  partuBS, 
or  a  finding  of  facts  by  the  court;  and  no  quea- 
tion  of  law  Is  presented  in  such  a  form  as  to 
authorize  this  court  to  consider  it 

Judgment  qfirmed. 


JAME8  B.  VANE,  Appi., 

«. 

RICHARD  8.  NEWCOMBE  and  JAMBS  G 

8M1TH,  Receivers  of  the  Bakxkbs  ahd 

MSBOHAMTS*  TBLBOBAPH  COMPAHT 

OF  New  Tobx. 

(Bee  &  0.  Beporter*s  ed.  flO-S8U 

Indiana  lAen  Law-— contractor  nci  an  employi 
—work  and  labor— legitiative  intent    com 
mon-iaw  lien,  waiver  (tf— agreement. 


L  A  oontraotor  with  a  corporatton  Is  not  an 
ploy6  of  the  oorporation  within  the  meaolna  of 
section  1  of  the  Indiana  Act  of  1877, 1  fiSSS,  Bev. 
Stat«  which  ffives  a  lien  to  employte  for  woi^  and 
labor  done  and  performed  by  them  for  the  oor^ 
poration. 

2.  To  be  an  employ^  within  the  meaning  of  the 
Statute  tlie  plaintiff  must  have  been  aservant^ 
and  not,  as  he  was,  a  mere  contractor,  bound  only 
to  produce  a  certain  result  of  labor,  but  free  to 
dispose  of  his  own  time  and  personal  effort  ac- 
cording to  his  pleasure,  without  responsibility  to 
the  other  party. 

%.  The  Statute  ffives  a  Hen  to  employte  of  the  cor- 
poration only  for  work  and  labor,  and  not  for 
the  value  of  materials  furnished,  nor  for  advances 
of  money  made. 

4.  In  cases  of  doubt  or  uncertainty.  Acts  in  pari 
fnat«ria  may  be  referred  to.  In  order  to  discern 
the  intent  of  the  Legislature  in  the  use  of  partio* 
ular  terms. 

6.  Plaintiff,  by  perfeottng  his  claim  for  a  Hen  un- 
der the  Statute,  waived  any  right  he  had  toaawit 
his  common-law  Ilea  on  the  peceonal  property 
and  earnings  of  the  corporation,  and,  also,  gave 
op  any  right  he  had  to  a  oommon-law  Ueo  as  to 
the  wires,  by  giving  np  posMsslon  of  them. 

e.  The  Instrument  executed  by  the  receiver  of  the 
corporation,  that  the  use  of  the  wires  by  It  shab 
not  be  construed  as  Impairing  or  Interfering  with 
the  Ueo  of  the  plaintiff  thereon,  did  not  ooofar 
any  Uen  upon  the  property. 

[No.  ».]  ^ 

Arg^ted  Nin.  6, 1889.      Decided  Ncc.  iS,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  8tatee  for  the  District  of  lo- 
dt»n«  disallowing  plalntUTs  claim  for  a  Heo 

188  U.& 
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Vanb  y.  Nbwooxbb  aitd  Smith. 
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upon  tlie  property  of  a  Telegraph  CompaDy. 
AprmeA, 
The  facts  are  stated  in  the  opinioih 
ODinioo  below,  27  Fed.  Rep.  586. 
Mr.  Addison  C  Harris*  for  appellaot: 
If  Yane  has  a  li^i  in  law  or  equity  he  sought 
the  proper  court  in  which  to  secure  his  rights. 
Eiair  ▼.  8t,  I/mu,  H.  d  K.  R,  Co,  17  Am.  & 
£iiX.  R.  R.  Cas.  337, 19  Fed.  Rep.  861. 
Vane  has  a  statutory  Hen. 
Ind.  Rey.  Stat  1881,  chap.  75,  §5206,  chap. 
"^^  %%  5276,  6811,  chap.  86,  g  6471;  Elliott's 
Sup.  (1889)  chap.  28,  §  1596  ti  ieq.,  §§  1092, 
1094,  diap.  31,  &  168&-1712. 

Statutes  for  t£e  benefit  of  laborers,  and  the 

fike,  secure  a  liberal  construction  in  this  court 

Dttti*  y.  Atwrd,  94  U.  S.  545  (24:2^;  Flaa- 

i«rf  aiur  Min,  Co,y.  Ouaini,l(A  U.  &  176 

(26:704). 

The  Act  being  remedial  must  be  so  construed 
0f  possible)  as  to  make  it  effect  the  evideDt  pur^ 
pose  for  wnich  it  was  enacted. 

PtaU  y  Union  Floe.  A  O?.  99  U.  S.  60  (25: 
428);  (hnneeUeut  Mut,  L.  In;  Co.  is.  Talbot,  12 
Wett.  Rep.  289, 118  Ind.  878;  8t€>ut  y.  Grant 
€b«ii4r,  5  West  Rep.  685, 107  Ind.  848;  Edger 
▼.  BmndMi  County,  70  Ind.  83a 

Courts  in  construing  a  statute  may  recur  to 
the  history  of  the  times  when  it  was  passed. 

U.  8.  V.  Uni4m  Pae.  R  Co.  91  U.  8.  79  (23: 
22^,  Ma/f^nd  y.  Baltimore  d  0.  R.  Cd.  Bli  TJ. 
a  23  WsM.  118  fl8: 716);  Karnas  Pae.  R.  Oo.  y. 
PrmcaU,  88  U.  S.  16  WaU.  609  (21: 874);  /Ves- 
lis  ▼.  Browder,  14  U.  S.  1  Wheat  121  (4: 60). 
Acts  in  pari  materia  may  be  referred  to. 
SUmt  T.  Grant  County,  5  West.  Rep.  685, 107 
Ind.  848;  IMgh  Coal  <St  Nia/tf.  Oo.  y.  Central  R. 
0».29N.  J.  Eq.  252;  Wateon  y.  Watson  Mfg. 
0)1 80  K.  J.  Bq.  588;  Warren  y.  Bohn,  11  West 
1^  861, 112  Ind.  218;  Hogan  y.  Cuthing,  49 

Ysne  was  an  employ^  and  had  a  lien. 

Grainger  y.  Aynkey,  L.  R  6  Q.  B.  Diy.  18*3; 
flagetaf  Siher  Min.  Oo.  y.  OaUtne,  104  U.  S. 
176  (26: 704);  Jfwi^w  y.  Lenroot,fS^  Wis.  541; 
Fofam  V.  Watoon  Mfg.  Co.  80  N.  J.  Eq.  588; 
Ifcf.  V.  nreke,  5  EL  &  BL  944;  Wooditock  Iron 
Co,  T.  Richmond  A  D.  Extention  Co.  129  U.  6. 
M8  (82:819);  Gam^  y.  AUantie  AG.W.R 
^.58N.Y  858;  Re  Astor,^  N.  Y.  863;  8t. 
Pfnd  Water  Oo.  y.  Ware,  88  U.  a  16  Wall.  566 
9i:4SS);  PhiL  Moc.  Liens,  57;  Stone  y.  U.  8.  3 
Ct  a  260;  Warren  y  8ohn,  11  West.  Rct).  861. 
112  Ind.  216. 

Vane  hsd  a  common-law  lien. 

Beiderman  y.  Manier,  1  West  Rep.  860,  104 
lad.  118;  Darter  y.  Brown,  48  Ind.  895;  Ba$t 
;.  Fenueon,  59  Ind.  169;  Hanna  t.  Phehe,  7 
hd.  21 ;  Shaw  y.  Bradley.  59  Mich.  204 ;  BaU  y 
Tittebawmee  Boom  Oo.  51  Mich.  877,  1  Jones 
.OB  liens,  8  78a 

He  did  not  lose  his  Uen  by  yielding  posses- 

■OD. 

MeFlaeiand  ▼.  Wheeler,  26  Wend.  467. 

Ittiebolds  are  personal  property  in  Indiana. 
JkCoftyy.  Bumet,  84  Ind.  26;  MeDouxU  y. 
AmMi,  67  LmL  618;  BeheeY.  Wiseman,  79  Ind. 
W;  Smith  y. Dodde, 86 Ind. 452-456; MeniY. 
wtt9se,21  Ind.  466,467;  Cade  y.  Broumlee,  15 
ad.  W;  Duehane  ▼.  GoodUUe,  1  Blackf.  117. 

Tbefaterest  of  the  New  York  company  wis 
pwiuusl  proper^. 

Twner  y.  InOianapeUe,  R  d  W.  R.  Co.  S 


Biss.  389;  Boeion  BafeD.poeit  <fe  Tn/a*  Ot>.  y. 
BanhereAM.  Teleg.  Go.  86  Fed.  Rep.  288;  West* 
ern  U.  Teleg.  Co.  y.  Burlington  db  3.  W.  R.  Co. 
11  Fed.  Rep.  6:  Holderman  y.  Manier,  1  West, 
Rep.  860,  104  Ind.  118;  1  Jones  on  Liens,  §  739; 
Green  y.  Farmer,  4  Burr.  2214. 

As  between  debtor  and  creditor  the  doctrine 
of  liens  is  so  equitable  that  M  cannot  be  favored 
too  much. 

Jacobs  y.  Latour,  5  Bing.  180;  Arians  y. 
Brickley,  65  Wis.  26;  HaU  ▼.  Tittabawassee 
Boom  Co.  51  Mich.  877;  Webber  y.  Cogsteell,  % 
Canada  d.  C.  15;  WiUiams  y.  AUeup,  10  C.  B. 
(N.  SO  417;  Hammond  y.  Danielson,  126  Mass. 
294;  TWfMtfiMf  y.  Newett,  14  Pick.  332. 

Vane  had  an  equitable  lien. 

Fosdiek  y.  SehSa,  99  U .  S.  235  (25 :  389) ;  MU- 
tenberger  y.  Logansport,  C.  d  8.  W.R,  Co.  106 
U.  S.  286  (27: 117):  Barton  y.  Barbour,  104  U. 
S.  126  (26: 672);  Hale  v.  J^hM^,  99  U.  S.  889  (25: 
419);  Gibert  y.  Washington  City,  V.  M.dG.S. 
R.  Oo.  83  Gratt  586;  Turner  t.  Indianapolis,  B. 
d  W.  R.  Co.  8  Biss.  815;  Douglass  y.  Otine,  12 
Bush,  608;  Atkins  r.  Petersburg  R  Oo.  S 
Hughes,  307, 820;  Union  Trust  Co.  y.  Walker, 
107  U.  S.  596  (27: 490);  Farmers  Loan  d  TruH 
Oo.  v.  Vieksburg  d  M.  R.  Co.  83  FM.  Rep.  778; 
I7m(m  2VfM<  Co.  ▼.  AmM^,  107  U.  S.  591  (27: 
488);  Bumham  y.  Be^imii,  111  U.  S.  776  (28: 596); 
I7h»<m  :rVtt«<  Oo.  y.  iUtnt^M  Midland  R.  Oo.  117 
U.  S.  434  (29: 968):  £{atr  y.  iS».  Z<mi«,  K  d  K. 
RCo.22FtA.Bep.  411. 

The  arrangement  of  November  19, 1884,  fixed 
a  lien  on  the  property. 

2  StOTy,Eq.  Jur.  87, 8  Pom.  Eq.  Jur  chap. 7. 
§  1233  et  seq.;  Perry  v.  Board  of  Missions,  8 
CJent.  Rep.  ®,  102  N.  Y.  99;  Payne  v.  Wilson, 
74  N.  Y.  348;  Unity  J.  8.  Mut.  Bkg.  Asso.  y. 
King,  25  Beav.  72;  Clarke  y.  Southwiek,  1  Curt 
C.  C.  297;  Gregory  v:  Morris,  96  U.  S.  619  (24: 
740);  Pinch  v.  Anthony.  S  AJlen,  536;  Re  Pavy's 
Pit.  F.  Fabric  Co.  L.  R.  1  CHi.  Div.  681. 

Mr.  Robert  G.  IsMrsoU,  for  appeUees: 

To  avafl  himself  of  the  Act  Vane  must  have 
been  an  employ^. 

Aldridge  v.  WiOiams,  44  U.  S.  3  How.  9  (11: 
469):  Chase  v.  Z<>rtf,  77N.  Y.  1;  Peoples.  Wood, 
71  N.  Y.  871. 

The  legislative  intent  in  statutes  must  be  gath- 
ered from  the  language  used  in  the  law. 

Re  Rochester  Water  Oomrs.  66  N.  Y.  413;  Hud' 
son  Iron  Co.  v.  Alger,  54  N.  Y.  173;  MushUtt  y. 
Silverman,  50  N.  Y.  360. 

The  term  "laborer"  cannot  be  construed  as 
designating  one  who  contracts  for  and  furnishes 
the  mbor  ani^  service  of  others. 

Baleh y.  Avw  York  d  0.  M.  R  Co.4»  N.Y 
524;  Aikin  y.  Wasson,  24  N.  Y.  482. 

Vane,  a  contractor,  has  no  lien  under  the 
Employes'  Act;  but  if  he  has,  his  lien  must  be 
subject  to  the  claims  of  tbe  holders  of  receivers' 
ceruficates. 

Davis  V.  Alvord,U  U.  S.  545  (24: 288);  Cook 
y.  Cobb  (N.  C.)  7  8.  E.  Rep.  700;  Western  Div. 
of  Western  N.  C.  R.  Co.  v.  Drew,  8  Woods,  691; 
Jones  on  R  R  Securities,  537,  chap.  17;  Boo- 
ver  Y.  Montelair  d  G.  L.  R.  Co.  29  N.  J.  Eq.  4; 
Beach  on  Receivers,  L  896,  §  379;  MeyerY.Johi^ 
ston,  58  Ala.  849;  WaUaee  v.  Loomis,  97  U.  S. 
146 j^:  895);  Dennieton  y.  Chicago,  A.  d  8t.  L. 
R.  Co.  4  Biss.  414;  Tommey  v.  Spartanburg  d 
A.  R  Oo.l  Hughes,  640;  Metropolitan  Truei 
Oo.  w.  ''^nnawanaa  Valley  d  O.RCo.i  Gent 
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Bep.  864,  108  K.  T.  249;  Edhi  ▼.  AUritt,  9 
Cent.  Rep.  288, 108  N.  Y.  482;  N^flt^M  Appeal 
ffa.)  11  dent.  Rep.  186;  Union  Tnut  Co.  t.  mi- 
fUfti  Midland  R,  Co,  117  U.  S.  487  (29: 964); 
BoMaa  T.  WUeox,  180  U.  a  498-508  (82: 1001- 
1005). 

Mr,  Juitiee  Blatehford  delivered  the  opin- 
ion of  tlie  court: 

On  ttie  filiug  of  a  \Ai\  in  equity,  in  October, 
1884,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  by  The  Bankers  and 
Merchants'  Tele/|^aph  Company  of  Indiana,  an 
Indiana  corporanon,  against  The  Bankers  and 
Merchants'  Telegraph  Company  of  New  York, 
a  New  York  corporation,  praying  for  an  ac- 
counting betweeu  the  defendant  and  the  plain- 
tiff as  to  moneys  due  by  the  former  to  the  lat- 
ter, and  for  a  determination  of  the  relative 
rights  of  the  parties  to  certain  telegraph  lines 
and  property  in  Indiana,  and  for  the  appoint- 
ment of  receivers  pendente  Me,  to  take  posses- 
sion of  the  lines  and  property,an  order  was  made 
by  the  court  appointing  Richard  8.  Newcombe 
and  James  G.  bmith  receivers  of  all  the  lines  and 
property  of  the  plaintiff  and  the  defendant,  or 
either  of  them,  situated  within  the  Jurisdicdon 
of  the  court.  The  same  persons  had  been  ap- 
[221]  pointed  receivers  of  the  defendant,  in  a  suit 
brought  by  one  Day  in  the  Supreme  Court  of 
the  State  of  New  York. 

In  March,  1885,  James  E.  Vane  filed  in 
the  suit  in  the  circuit  court  an  intervening 
petition.  It  set  forth  that  in  June,  1884.  the 
defendant  had  employed  Vane  to  put  six  ad- 
ditional wires  on  and  along  the  telegraph 
poles  then  owned  by  the  defendant,  from 
Freeport,  Ohio,  to  mmmond,  Indiana,  and 
to  attach  such  wires  to  the  proper  fixtures 
and  appendages  to  the  poles,  so  that  the  Com- 
pany might  nave  six  additional,  independent 
wires  between  those  places,  and  agreed  with 
Vane  to  pav  him,  as  compensation  for  tiie 
woik,  (46  for  every  mfle  of  wire  put  and 
strung  upon  the  poles,  the  defendant  agreeing 
to  furnish  all  of  the  wire  and  other  necessary 
material,  which  were  to  be  delivered  at  the 
nearest  distributive  point  along  the  route  of  the 
line,  and  to  pay  all  freight  for  their  shipment  to 
the  various  points  along  the  route,  and  to  de- 
liver them  to  Vane  free  of  any  charse  at  sudi 
Joints.  The  petition  further  alleffea  that,  in 
une,  1884,  the  defendant  directed  v  ane  to  con- 
ttruct  two  lines  westwardlyfrom  Hammond  in 
the  direction  of  Chicago,  Rlioois;  that  he  pro- 
ceeded to  erect  and  construct  such  two  lines  to 
a  point  about  ten  miles  east  of  the  court-house 
In  Chicago;  that  the  defendant  had  fafled  to  pay 
the  freights  on  the  wire  and  materii^;  that 
Vane,  at  its  request,  had  furnished  money 
to  pay  such  freights  and  also  money  to  pur- 
chase neoenary  materials  used  in  makine 
the  line;  that  the  defendant  had  oommitted 
other  breaches  of  its  agreement  with  Vane,  and 
in  conseonence  owed  bun  a  laroe  sum  of  money ; 
that  Im  had  executed  the  wors  in  all  things  as 
directed  by  the  defendant;  that  when  he  bad 
completed  the  six  lines  to  Lake  Station,  in  Lake 
County,  Indiana,  the  defendant  owed  him  about 
il6.000;  that  he  then  disconnected  the  six  wires 
nom  their  westerly  oonnections»  and  held  phys- 
ical possession  of  them,  fbr  his  own  protection; 
that  while  he  so  bM  them,  hi  their  oiiconnect- 
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ed  condition,  the  receivers,  Newoombe  and 
Smith,  entered  into  the  following  agreement 
with  him,  in  consideration  that  he  would  allow 
the  lines  to  be  connected  with  other  lines  ran- 
ning  westerly  into  Chicago: 

"Chicago,  ni..  Not.  19th,  1884 
"It  is  hereby  agr^  and  und.erstood  that  the  [91tZ] 
telemph  wires  on  the  poles  of  The  Bankers 
andlderchants*  Telegraph  Company  in  the  State 
of  Indiana,  which  were  strune  by  J.  E.  Yane, 
and  upon  which  he  claims  a  lien,  shall  be  con- 
nected up  with  the  wires  of  the  said  Company 
from  Hammond.  Indiana,  to  Chicago,  Illinois, 
now  constructed  and  to  be  constructed,  and 
shall  be  used  for  telegraph  business  by  the  re- 
ceivers of  said  Company;  but  it  is  also  expressly 
understood  that  such  use  of  said  wires  shall  not 
be  construed  in  any  way,  or  to  any  extent,  as 
impairing  or  interfering  with  the  lien  of  the 
said  Vane  thereon. 

"Richard  8.  Newcombe, 
"Jas.  G.  Smith,  Reeeiven.** 

That  in  September,  1884,  he  caused  notice 
to  be  given  to  the  defendant  of  his  intention  to 
hold  a  lien  upon  its  corporate  property  and 
earnings,  for  all  work  and  labor  done  and  per- 
formed and  all  moneys  advanced  by  him  to  and 
for  its  benefit,  at  its  instance  and  request,  and 
for  that  purpose  filed  notices,  on  the  18th  and 
19th  of  September,  1884,  in  the  offices  of  the 
recorders  of  seven  counties  in  Indiana  through 
which  the  telegraph  line  runs,  the  notices  being 
dated  September  15th,  1884;  that  the  receivers 
also  owed  hhn  91,898.83  for  work  which  he 
did  for  them  after  their  appointment,  in  con- 
necting said  wires  at  Lake  Station  and  Ham- 
mond with  their  westward  connections,  under 
which  employment  he  erected  and  completed 
the  wires  to  a  distance  of  about  four  miles  from 
the  court-house  in  Chicago,  such  indebtedness 
including  also  the  purchase  by  him  of  a  hum 
amount  of  materials  and  the  payment  of  freight 
bills,  and  the  doinj;  of  other  work;  and  that  the 
receivers  also  owed  him  other  moneys,  which 
he  had  paid  for  Ihe  wages  and  expenses  of  men 
who  performed  work  for  the  receivers  in  re- 
spect of  the  teleflrraph  line,  between  December. 
1894,  and  Febnutry ,  1885.  The  petition  prayed 
for  the  payment  of  the  claim  of  Vane  out  of 
the  first  moneys  coming  into  the  hands  of  the 
receivers,  as  a  superior  lien  to  all  claims  except 
those  of  a  like  class. 

The  lien  covered  h7  the  notices  purported  to 
be  claimed  under  the  Act  of  the  Legislature  of     r^^^-. 
Indiana  approved  March  18, 18T7.  (Laws  of  In-     l»»^J 
diana  of  1877.SpecialSe8sion,chap.8,  p.  27;  also. 
Rev.  Stats,  of  Indiana  of  1881,  ^  5286-5291.) 

Sections  1  and  2  of  the  Act  of  1877,  being 
sections  5286  and  5287  of  the  Revised  Statutes, 
provide  as  follows: 

"Sbo.  1.  Be  it  enacted  bi^  the  Oensral  Aamrn* 
biff  of  the  State  qf  Indiana.  That  the  employes 
of  any  corporation  doing  business  in  this  State, 
whether  organized  under  the  laws  of  this  State 
or  otherwise,  shall  be  and  they  are  hereby  en- 
titled to  have  and  to  hold  a  first  and  prior  lien 
upon  the  corporate  property  of  such  corpora- 
tion, and  Uie  earnings  thereof,  for  all  work 
and  labor  done  and  performed  by  such  em- 
ployes for  such  corporation,  from  the  date  of 
their  employment  by  such  corporation;  which 
lien  shall  Ue  prior  to  any  and  aU  liens  created  oi 
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acquired  labseqiieDt  to  the  date  of  the  employ- 
ment of  sadtk  employ^  by  such  coiporatioo, 
except  as  in  thk  Act  proyided. 

*'UBa  Sl  Any  employ^  wishing  to  acquire 
inch  lim  upon  the  corporate  property  of  any 
eorpoimtioD,  or  the  earnings  thereof,  whether 
hk  dalm  be  doe  or  not,  sbul  file  in  the  record- 
er't  ofl9oe  of  tiie  ooun^  where  such  corporation 
ii  located  or  dcdng  business,  notice  of  his  inten- 
tion to  hold  a  lien  upon  such  property  and  earn- 
iogs  af or»idd,  for  Ihe  amount  or  his  claim,  set- 
ti^  f OTth  the  date  of  such  employment,  the 
name  of  the  corporation  and  the  amount  of 
fodi  daim,  and  it  shall  be  the  duty  of  the  re- 
corder of  any  county,  when  such  notice  is  pre- 
soited  for  Teoord,to  record  the  same  in  the  record 
DOW  required  by  law  for  notice  of  mechanics' 
Hens,  m  whidh  he  shall  recdre  twenty-flye 
cents;  and  the  lien  so  created  shall  relate  to  the 
time  when  soch  employ^  was  employed  br  such 
eorporatioD,  or  to  any  subsequent  date  during 
iocn  employment,  at  the  election  of  such  em- 
ployi,  and  snail  haye  priority  oyer  all  liens  suf- 
fered or  created  thereafter,  except  other  em- 
ploy^ Uens,  oyer  which  there  shall  be  no  such 
priority:    Pntidtd^  That  where  any  person, 
other  than  an  employ!,  shall  acquire  a  lien 
upon  the  corporate  property  of  any  corporation 
k)csted  or  dmng  business  in  this  State,  and  such 
i]    hen  remain  a  matter  of  record  for  a  period  of 
dxu  days,  in  any  county  in  this  State  where 
SQ^  corporation  is  located  or  doing  business, 
sod  no  hen  shall  haye  been  acquired  by  any 
eomloyd  of  such   corporation    during   that 
penoo,  then  and  in  that  case  such  lien  so  cre- 
ated shall  haye  priority  over  the  lien  of  such 
employ!  in  the  county  where  such  corporation 
is  lodoed  or  doing  business,  and  nototberwiae: 
PrmdBd,  fwriktr.  That  this  section  shall  not 
apply  to  any  lien  acquired  by  any  person  for 
poicbase  money." 

The  notices  of  lien  filed  by  Vane  were  all  in 
the  following  form,  the  name  of  the  county  be- 
faig  different  in  each  case: 

*'J>z  Kalb  Coumtt: 

"Notice  is  hereby  fi:iyen  to  The  Banken  and 
Merdiants'  Telegraph  Company,  incorporated 
tad  organized  under  the  laws  of  the  State  of  New 
Tork,  doing  business  in  the  County  ofDe  Ealb, 
ia  the  State  of  Indiana,  and  all  othera  interested : 

"You  are  hereby  notified  that  I,  James  E. 
Vsae,  hereby  intend  to  hold  a  lien  upon  the 
poles  and  wires  strong  thereon,  the  switch- 
Dotrds,  tdegnph  instruments  and  battery,  and 
tU  other  fixtures  and  proper^  of  said  Com- 
psoy,  together  with  all  the  earnings  of  said 
Oo^Mny  hi  said  Coun^  of  De  Kalb.  I  hold 
tUs  Ben  for  work  and  labor  done  and  performed 
sad  materials  furnished  in  construction  of  thefar 
Has  of  telegraph  through  said  county,  and  at 
their  ipeciai  instance  and  request,  to  the  amount 
of  Bxteen  thousand  dollara.  The  labor  was 
perfonned  and  mat^als  furnished  on  and  after 
the  16lh  day  of  June,  1884.  That  he  intends 
to  hold  this  lien  upon  all  the  poles,  wire  strung 
tad  ODStrang,  switch-boards,  tdegraph  instru- 
■enti  and  batteries,  whether  in  use  or  not,  and 
ill  flxtares  and  property  belonging  to  said 
Company  in  said  County  of  De  Salb,  together 
with  eandngs  thereof,  until  his  claim  is  paid 
tadntisflea 

"8epleml«r  15, 1884.     Jambs  E.  YAjm." 


The  recdyersput  in  an  answer  to  the  petition^ 
settinff  up  that,  as  to  so  much  of  it  as  sought 
to  en&rce  a  Hen  upon  the  telegraph  property 
and  its  rents  and  incomes,  Vane  did  not  occu- 
jyy,  in  his  transactions  with  the  defendant,  the 
rdation  of  an  employ^,  but  of  a  general  con-  [2261 
tractor,  and  was  not  endtled  to  claim  or  enforce  ^ 

a  lien;  that  he  waa  not  entitled  to  a  first  lien, 
because,  before  he  filed  his  petition,  the  receiy- 
era  had  executed,  under  an  order  of  the  Su- 
preme Court  of  New  York  and  under  the  di- 
rection of  the  circuit  court,  receiyera'  certificates 
to  the  amount  of  tl80,000,  to  be  used  in  the 
payment  of  the  debts  of  the  defendant,  and 
120,000  to  be  used  to  complete  the  construction 
of  its  telegraph  lines,  wmch  certificates  were 
made,  li^  an  order  of  said  supreme  court,  dated 
Noyember  8, 1884,  and  an  order  of  the  circuit 
court,  dated  December  15. 1884,  a  fint  charge 
and  lien  upon  all  the  property  of  the  defendant 
within  the  State  of  Indiana;  that,  in  pursuance 
of  those  OTdera,  the  recdyen  had  executed,  ac- 
knowledged and  recorded  a  mortgage,  bearing 
date  Noyember  7, 1884,  to  secure  the  payment 
of  the  receiyers*  certificates;  that  those  certifi- 
cates, to  the  amount  of  9150,000,  were  out- 
standing in  the  hands  of  persons  who  took  them 
as  innocent  purehasen  without  notice;  and 
that,  long  before  the  rendering  of  the  sdryicea 
by  vane,  the  defendant  had  executed,  acknowl- 
eaged  and  recorded  a  general  mortgaire  upon 
all  its  property  in  Indiana,  as  well  as  the  other 
States  through  which  its  lines  extended,  coyer- 
ing  its  f randilses,  rents  and  profits,  to  secure 
an  issue  of  bonds  amounting  to  910,000,000, 
which  were  outstanding,  unpaid  and  in  the 
hands  of  persons  who  took  the  same  for  yalue 
and  without  notice  of  any  equities  against  the 
same.  A  replication  was  put  in  to  this  answer, 
and  on  the  16th  of  May,  1885,  the  petition  of 
Vane  was  referred  to  a  master  to  takeeyidence 
and  report  the  same  with  his  findings  thereon. 

On  the  80tb  of  January,  1888,  the  master, 
haying  taken  the  evidence  produced  by  the 
parties,  filed  his  report,  containing  the  follow- 
ing statements: 

'*Mr.  Yane,  the  petitioner,  was  employed  by 
the  Telegraph  Company  to  put  on  arms  and  in- 
sulatoro  ana  to  string  additional  wires  on  the 
poles  of  the  Company  from  Freeport  Junction . 
Ohio,  to  Lake  Station,  Indiana,  a  distance  of 
248  miles,  for  945  per  mile.  The  Company 
agreed  to  furnisb  and  deliycr  to  Yane,  at  the 
nearest  accessible  railway  stations,  all  the  neces- 
sary material  for  the  work.  Yane  was  to  do  or 
furnish  the  labor  necessary  to  strioc  the  wires,  r2261 
etc.  He  did  the  work,  hiring  men  for  the  pur-  *■  ^ 
pose  and  assisting  in  person.  The  amount  ow- 
ing to  him  on  this  account  is  eleyen  thousand 
one  hundred  and  sixty  dollara  (911,160). 

"He  also  put  in  cross-arms  and  insulatora 
and  strung  four  wires  from  Lake  Station  to 
Hammond,  sixteen  miles,  at  thirty-seyen  dollara 
and  fifty  cents  per  mile,  the  Conipany  furnish- 
ing material  and  Yane  doing  or  furnishing  the 
labor.  The  amount  owing  to  him  on  this  ac- 
count is  six  hundred  dollara  (|600). 

"He  also  strung  two  wires  from  Hammond 
to  the  Junction  of  the  Chicafso  Board  of  Trade 
lines,  &  miles,  at  920  per  mile,  for  which  there 
is  due  him  fiye  hundred  and  sixty  dollara  (9560). 

^•During  the  progress  of  the  work  the  Company 
failed  to  nimish  the  nuiterial  as  it  was  required. 
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10  that  the  men  workiog  for  Vane  were  with- 
out employmeQt  a  portion  of  the  time.  Vane 
asked  for  iDStnictions  and  was  directed  by  the 
CompaDj  to  iLeep  his  men  together  during  the 
delay  thus  caused,  it  being  the  understanding 
that  the  Company  would  pay  their  board  while 
they  were  waiting.  The  master  is  of  the  opinion 
that  it  is  to  bNB  f a&ly  inferred  from  the  evidence 
that  the  Company  would  pay  for  the  time  thus 
lost,  Yane  being  requirea  to  pay  hit  men  ap  if 
they  were  at  work. 

'*yane  also  made  some  adyances  for  frelglit 
on  material  shipped  to  hhn,  but  which  he  could 
not  obtain  possession  of  until  the  frei|[ht  was 
paid.  He  also  paid  out  various  sums  oi  money 
lor  livery  hire,  tdegrams,  eta,  made  necessary 
by  the  Company's  failure  to  fomidi  material 
proniptly. 

"He  also  did  extra  work  on  the  line,  at  the 
request  of  the  Company , which  was  not  covered 
by  the  original  agreement  The  amount  due 
him  for  tmis  extra  work  and  for  the  time  of  his 
men  lost  by  delay  is  $1,951.12.  Th«  amount 
due  him  for  cash  advanced  to  pay  freight,  liv* 
ery  hire,  telegrams,  eta.  is  91,298.50. 

"August  11. 1884,  he  was  paid  $800;  Septem- 
[2271     ber  11,  $200;  total  credits,  $500. 

* 'Exhibit  No.  1,  which  was  filed  March  7, 
1885,  contains  all  the  foregoing  items  in  detafl, 
and  has  been  audited  and  approved  by  the 
Company.  There  is  no  controversy  as  to  the 
amount.  The  only  real  question  is  as  to  what 
preference  or  lien,  if  any,  has  the  intervener. 

'*The  master  is  of  the  opinion  that,  in  doing 
this  work,  Mr.  Vane  was  an  employ^  of  the 
Company,  within  the  meaning  of  section  5286, 
Revised  Statutes  of  Indiana  (1881).  He  has 
filed  bis  notice,  as  required  by  section  5287.  in 
the  counties  through  which  the  telegraph  is 
built    This  lien  covers  the  following  items: 

For  stringing  wires,  248  miles,  $4S  per 

mUe  rrr.  flUaOOO 

**  pattiDg  Id  oroM-arms  from  Lake 

station  to  Hammond 000  00 

**  strlDfflng  2  wires  from  Hammond  to 

JoDotioo,  etc fiOOOO 

**  extra  work  and  delay 1.MI12 

$14,271 12 
Deduot  credits 600  00 

BaL  due $18,77112 

"*!  find  and  report  that  he  has  no  lien  as  to 
the  sum  of  $1,298.50  for  cash  paid  for  freight, 
livery,  etc. 

"vane's  claim  accrued  prior  to  the  order 
made  by  the  Supreme  Ck>urt  of  New  York, 
November  8d,  1884.  authorizlDg  the  issue  of 
$150,000  of  special  receivers'  certificates,  to  se- 
cure which  a  trust  deed  or  mortgage  was  exe- 
cuted, and  I  report  and  find  that  for  said  sum 
of  $18,771.12  Vane  is  entitled  to  priority  over 
the  lien  of  the  certificates  above  named. 

"  Vane  also  asserts  a  right  to  a  common-law 
lien,  which  be  bases  on  the  following  facts, 
which  are  not  controverted :  The  contract  with 
Vane  was  made  in  June,  1884.  November  12. 
18^,  the  work  was  practically  done,  but  the 
connections  were  not  made.  Mr.  Vane  kept 
possession  of  Uie  wires  by  refusing  to  allow 
connections  to  be  made,  and  turned  the  ends  of 
[228]  the  wires  down  into  the  ground.  He  retained 
such  posseRsion  until  November  20. 1884,  when 
he  delivered  possession  to  the  receivers,  with  an 
agreement  that  such  delivery  was  not  to  impair 
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any  rights  or  liens  he  niight  thus  have  by  virtue 
of  sucn  possession.  He  had  such  possession 
when  the  order  allowing  the  issue  of  receivers' 
certificates  was  made,  and  also  when  the  cer- 
tificates were  issued,  November  11,  1884.  I 
report  and  find  that,  by  perfecting  his  claim  for 
a  lien  under  the  Statute,  Mr.  Vane  waived  the 
right  he  had.  if  any.  to  assert  his  common-Uw 
lien. 

"  In  addition  there  \s  due  to  Tane  from  the 
receivers,  for  work  done  for  them,  $1,898.88. 
The  work  was  done  after  the  certificates  were 
authorized  by  the  order  of  November  8, 1884, 
but  before  the  issue  of  the  certificates  issued  by 
subsequent  orders.  I  report  and  find  that  for 
the  sum  last  named  Vane  should  be  postponed 
as  to  the  issue  of  $150,000  of  certificates,  but 
that  he  should  be  preferred  at  to  those  wliich 
were  subsequently  issued." 

In  February.  1886.  the  receivers  filed  excep- 
tions to  the  report  of  the  master,  because  of  his 
allowance  to  vane  of  a  lien  for  the  $18,771.12, 
on  the  ground  that  he  was  an  employ^  of  the 
defendant,  within themeaningof  section  528d. 
The  exceptions  claimed  that  vane  was  a  con* 
tractor  in  his  agreement  with  the  defendant^ 
and  not  its  employ^;  that  the  item  of  $600  for 
putting  in  cross-arms  was  not  covered  by  his 
notice  of  lien  nor  by  the  contract  under  whidi 
the  labor  was  performed,  and  that  he  had  no 
lien  for  that  service;  and  they  made  a  like  claim 
in  regard  to  the  item  of  $1,951.12. 

Yane  filed  exceptions  to  the  report  because 
the  master  had  found  that  he  was  not  entitled 
to  a  lien  for  the  $18,771.12.  paramount  to  the 
holders  of  receivers^  certincates  and  all  other 
mortgage  liens;  and  had  not  found  that  Yane 
was  entitled  to  a  paramount  lien  over  all  such 
other  liens  for  the  entire  amount  of  $15,069. (KB; 
and  had  deducted  the  $500  from  the  $14,271.12, 
and  not  from  the  $1,298.50;  and  had  not 
av^Euded  a  lien  for  the  $1,298.50. 

The  case  was  heard  on  these  exceptions  br 
Judffe  Woods,  holding  the  circuit  court.  His 
opinion,  delivered  in  April.  1886  (27  Fed.  Rep. 
586).  recites  the  material  findinss  of  the  master, 
and  then  says:  "In  the  opinion  of  the  court, 
the  petitioner  had  no  lien  at  common  law  or  in 
equity,  and  was  not  an  employ^  of  the  Tel- 
egraph Company  within  the  meaning  of  the 
Statute  referred  to  by  the  master.    That  Statute 

Srovides  that  the  employ§s  of  any  corporation 
oing  business  in  this  State  .  .  .  shall  be  enti- 
tied  to  have  and  hold  a  first  and  prior  lien  upon 
the  corporate  property,  .  .  .  and  the  earnings 
thereof,  for  all  work  and  labor  done  ...  % 
such  employes  for  such  corporation.  To  m 
entitied  to  the  benefits  of  this  Statute,  and 
others  of  like  character  since  enacted,  I  think 
it  clear  that  the  employ^  must  have  been  a  serv- 
ant, bound  in  some  degree  at  least  to  the  duties 
of  a  servant,  and  not,  like  the  petitioner,  a  mere 
contractor,  bound  only  to  produce  or  cause  to 
be  produced  a  certain  result, — a  result  of  labor, 
to  be  sure, — but  free  to  dispose  of  his  own  time 
and  personal  efforts  according  to  his  pleasure, 
without  responsibility  to  the  other  psjty.  In 
respect  to  the  sums  found  due  the  petitioner,  the 
report  is  confirmed;  but,  to  the  allowanoe  ot  a 
lien,  exceptions  sustained." 

In  pursuance  of  this  decision,  the  court  made 
an  oraer  overruling  the  exceptions  of  Yane, 
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tnd  mrtahifag  ao  much  of  the  exceptions  of  the 
leceiveiB  as  rdated  to  the  claim  for  a  lien  in 
CiW  of  Yaoe,  but  confirming  the  report  as  to 
amoanli  found  to  be  due  to  vane.  The  order 
adjudged  that  Vane  had  no  lien  upon  the  prop- 
er^ of  the  defendant  for  the  $15,009.62;  that 
that  sum  was  a  general  floating  debt  of  the  de- 
fadant.  not  enatled  to  any  pnorily;  but  that 
the  11,898.88  was  a  valid  debt  of  the  receiven, 
payable  oat  of  any  funds  in  their  hands  as  such, 
STailabJe  for  payment  of  the  debts  of  the  trust 
Yane  has  appealed  to  this  court  from  ao  much 
of  the  decree  as  disallows  his  claim  for  a  Uen  for 
the  915,069.62,  and  from  the  overruliDg  of  his 
exceptions  and  the  sustaining  of  the  exceptions 
of  the  recdTers. 

It  is  contended  for  Vane  that  he  has  a  lien 
under  section  1  of  the  Act  of  1877.  (Section 
5286  of  the  Revised  Statutes.)  That  section 
gives  a  first  and  prior  lien  upon  the  corporate 
property  of  any  corporation  doing  business  in 
Indiana,  whether  organized  under  the  laws  of 
that  State  or  otherwue,  and  upon  the  earnings 
of  such  corporation,  to  its  employes,  for  iDl 
work  and  labor  done  and  poformed  by  them 
for  the  corporation,  from  the  date  of  their  em- 
ployment by  it. 

VL  seems  dear  to  us  that  Yane  was  a  contract- 
or with  the  Company,  and  not  an  employ^ 
within  the  meaning  of  the  Statute.  We  think 
^  the  distinction  pointed  out  by  the  circuit  court 
**  ii  a  sound  one,  namely,  that  to  be  an  employ^ 
within  the  meaning  of  the  Statute  Yane  "  must 
have  been  a  servant,  bound  in  some  deirree  at 
leait  to  the  duties  of  a  servant,  and  not,**  as  he 
WIS,  "a  mere  contractor,  bouna  only  to  produce 
or  cause  to  be  produced  a  certain  result, — a  re- 
sult of  labor,  to  be  sure, — ^but  free  to  dispose  of 
bis  own  time  and  personal  efforts  according  to 
Ui  pleasure,  without  responsibility  to  the  oUier 
PMty.» 

It  a  to  be  noticed  that  the  Statute  gives  alien 
to  aofdoy^s  of  the  corporation  only  for  work 
md  labor  done  and  performed  by  them  for  the 
corporation.  It  does  not  give  a  lien  for  the 
nine  of  materials  furnished,  nor  for  advances 
I  of  money  made.  It  is  confined  to  work  and 
labor  done  and  performed,  and  to  work  and 
hbor  done  and  performed  by  employ§s  of  the 
corporation,  and  to  work  and  labor  done  and 
performed  bv  employes  of  the  corporation  for 
the  corporation. 

In  this  respect  there  is  a  marked  difference 
between  the  provisions  of  section  5286  and  the 
profisions  of  section  15  of  the  ^ct  of  March  8, 
1879  (Laws  of  1879,  p.  22;  section  5471  of  the 
Kerlsed  Statutes  of  1881),  which  gives  a  lien,  in 
coal  mines,  on  the  mine  "  and  all  machinery 
ttd  fixtures  connected  therewith,  including 
leileB,  coal-bank  cars,  and  everything  us^  in 
tad  about  the  mine,"  to  "  the  uuners  and  other 
peaoQs  employed  and  woridnff  in  and  about  the 
oiDca,  ana  the  owners  of  the  land  or  other 
penons  interested  in  the  rental  or  royalty  on  the 
coil  mined  therdn,"  "  for  work  and  labor  per- 
fonned  within  two  months,  and  the  owner  of 
tbe  land,  for  royalty  on  coal  taken  out  from 
uider  his  land,  for  any  length  of  time  not  ex- 
ceeding two  months.*^  This  Miners'  Statute 
Sraa  Hen  to  all  persons  "employed  and 
woridng  in  and  about  the  mines,"  for  work  and 
hbor  performed  by  them,  without  stating  that 
^  most  he  employes  of  the  owners  of  the 
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mine,  or  of  the  persons  working  it.  or  of  the 
persons  owning  the  machinery  and  fljckures, 
and  without  stating  that  they  may  not  be 
persons  working  in  and  about  the  mine  em- 
ployed lyy  oontractors  doing  work  under  con- 
tract for  the  owners  of  the  mine  or  for  the 
owners  of  the  noachinery  and  fixtures.  [235] 

The  general  Mechanicr  Lien  Law  of  Indiana 
(section  5298  of  the  Revised  Statutes  of  1881), 
subsequently  re-enacted  by  the  Act  of  March  6, 
1888  (Laws  of  1888,  p.  140),  provided  that 
"mechanics,  and  all  persons  performing  labor 
or  f umiBhing  materials  for  the  construction  or 
repair,  or  who  may  have  furnished  any  engine 
or  other  machinery  for  any  mill,  distillery  or 
other  manufactory,  ma;^  have  a  lien  separately 
or  Jointly  upon  the  building  which  they  may 
have  constructed  or  repaired,  or  upon  any 
buildhiffs,  mill,  distillery  or  other  manufactory 
for  which  they  may  have  furnished  materials 
of  any  description,  and  on  the  interest  of  the 
owner  in  the  lot  or  land  on  which  it  stands,  to 
the  extent  of  the  value  of  any  labor  done  or 
materials  furnished,  or  for  both.'*  This  Me- 
chanics' Lien  Statute  gives  a  lien  upon  a  build- 
ing to  all  persons  who  perform  labor  or  furnish 
materials  for  the  construction  or  re^Mdr  of  the 
building,  even  though  they  do  it  under  a  con- 
tract, and  is  not  confined  to  employ^  of  the 
owner  of  the  building;  and  it  also  gives  a  lien 
upon  a  manufactory  to  persons  who  may  have 
furnished  machinery  or  materials  for  t^he  man- 
ufactory, even  though  they  may  have  done  so 
under  contract  with  Oie  owner  of  the  manufac- 
tory or  under  oontract  with  the  contractor  wiUi 
such  owner. 

The  Supreme  Ck>urt  of  Indiana,  in  CoUer  v. 
.FVvae,  45  Ind.  96,  in  1878,  hi  oonstruing  that 
Statute,  which  was  section  647  of  the  then  ex- 
isting Revised  Statutes,  held  that  a  person  who 
furnished  materials,  not  to  the  owner,  but  to 
the  contractor,  for  the  erection  of  a  new  build- 
ing, could  acquire  and  enforce  a  lien  on  the 
building,  and  on  the  interest  of  the  owner  of 
the  land  on  which  the  building  stood,  to  the 
extent  of  the  value  of  the  materials  furnished. 

In  view  of  these  provisions  of  other  lien  stat- 
utes of  Indiana,  the  limited  language  of  section 
52t56  is  very  marked,  and  Justifies  the  interpre- 
tation that  the  provisions  of  that  section  are  to 
be  confined  to  a  special  class  of  persons.  It  is 
a  rule  of  interpretation  recognized  by  the  Su- 
preme Court  of  Indiana,  in  Stout  v.  Grant 
County,  107  Ind.  848,  848  [5  West  Rep.  686], 
Uiat  *'in  cases  of  doubt  or  uncertainty.  Acts  %n 
pari  materia,  passed  either  before  or  after, 
and  whether  repealed  or  still  in  force,  may  be 
referred  to  in  order  to  discern  the  intent  of  the 
Legislature  in  the  use  of  particular  terms,  or  in 
the  enactment  of  particular  provisions;  and,  [236] 
within  the  reason  of  the  same  rule,  contem- 
poraneous legislation,  not  precisely  in  pari 
materia,  may  be  referred  to  for  the  same  pur- 
pose." 

The  view  above  taken  of  the  Statute  under 
consideration  is  supported  by  adjudged  cases. 
In  AiHn  v.  Wanon,  24  K.  Y.  482,  in  1862,  it 
was  held  that  a  contractor  for  the  construction 
of  part  of  a  railroad  was  not  a  laborer  or  serv- 
ant, within  the  provision  of  the  Ctoeral  Rail- 
road Act  of  New  York,  making  stockholders 
of  a  railroad  corporation  personally  liable  ^for 
all  the  debta  due  or  owing  to  any  of  ito  labor- 
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en  and  BervanU,  for  seryices  performed  for 
•ocb  corporation." 

In  Manger  v.  Lenroot,  83  Wis.  541,  in  1878, 
under  a  statute  which  gave  a  lien  on  logs  or 
timber.for  the  amount  due  for  his  labor  or  serv- 
ices, to  any  person  who  did  or  performed  any 
work  or  services  in  cutting,  felling,  hauling, 
driving,  running,  rafting,  booming,  cribbing 
or  towing  such  logs  or  timber,  it  was  held  that 
such  person  was  entitled  to  such  lien,  not  only 
when  employed  by  the  owner  of  the  logs  or  of 
the  land  from  which  they  were  cut,  but  also 
when  employed  by  a  contractor  under  such 
owner.  The  court  was  of  the  opinion  that  the 
Legislature  intended  to  five  the  lien  absolutely 
to  the  laborer,  reflrardless  of  the  question 
whether  he  bad  renoered  the  services  undev  a 
contract  with  the  seneral  owner  or  not.  This 
decision  was  based  upon  the  special  language 
of  the  statute,  in  not  excluding  a  person  em- 
ployed by  a  contractor. 

in  Waiu(Md  v.  Fargo,  90  N.  T.  818.  in  1888, 
H  was  held  that  a  person  employed  by  a  cor- 
poration, at  a  yearly  salary,  as  a  book-keeper 
and  general  manager,  was  not  a  laborer,  serv- 
ant or  apprentice,  within  the  provisions  of  a 
statute  of  New  York  making  the  stockholders 
of  the  corporation  "liable  for  all  debts  that  may 
be  due  and  owing  to  their  laborers,  servants 
and  apprentices  for  services  performed  for  such 
corporation."  The  view  taken  by  the  court 
was  that  the  services  referred  to  were  menial  or 
manual  services;  that  he  who  performed  them 
must  be  of  a  class  who  usually  looked  to  the 
reward  of  a  day's  labor  or  service  for  immedi- 
ate or  present  support,  from  whom  the  company 
[237]  did  not  expect  credit,  and  to  whom  its  future 
ability  to  pay  was  of  no  consequence,— one  who 
was  reeponnble  for  no  independent  action,  but 
who  did  a  day's  work  or  a  stated  Job  under  the 
direction  of  a  superior;  that  the  word  "servant" 
must  be  limited  by  the  more  spedflc  words 
"laborer"  and  "apprentice,"  with  which  it  was 
associated,  and  be  held  to  comprehend  only 
persons  performing  the  same  kind  of  service 
that  was  due  from  laborers  and  apprentices; 
and  that  a  general  manager  was  not  ^usdem 
generii  with  an  apprentice  or  laborer.     # 

In  Oumey  v.  Atlantic  d  0,  W,  R.  Oa.  f5S  N. 
Y.  808,  in  1874,  a  case  relied  on  by  the  appel- 
lant, a  receiver  of  a  raflroad  company  was  di- 
rected by  an  order  of  court  to  pay  out  of 
moneys  in  his  hands  "arrearages  owing  to  the 
laborers  and  employes"  of  the  company  "for 
labor  and  services  actually  done  in  connection 
with"  the  company's  road.  Claim  was  made 
by  a  counsellor-at-law  for  professional  service 
as  counsel  for  the  railroad  company,  rendered 
prior  to  the  appointment  of  the  receiver.    The 

auestion  raised  was  whether  the  language  of 
ie  order  covered  employes  who  had  not  been 
in  the  stated  and  regular  employment  of  the 
company.  The  court  held  that,  in  view  of  the 
special  hinguago  of  the  order,  it  included 
ttie  claim  for  the  professional  services.  It  ap- 
peared that  the  order  was  made  as  the  result  of 
negotiations  in  regard  to  which  the  coimsel  un- 
der whose  advice  the  order  was  obtained  testi- 
fied that  the  word  "employ^"  was  used  in  the 
negotiations  "not  in  any  particular  or  strict 
sense,  but  according  to  its  ordinary  and  i^eneral 
meaning,  as  including  attorney's  compensation  I 
as  well  as  that  of  other  persons  employed  by  the ' 
•16 


corporation."  The  decision  appears  to  have 
gone  upon  the  ground  that  the  person  who 
made  tne  claim  had  rendered  "services"  Id 
connection  with  the  railroad,  and  was  conse- 
quently an  employ!  within  the  meaning  of  the 
order. 

We  are  therefore  of  opinion  that  Yane  had 
no  lien  under  the  Act  of  March,  1877  (section 
5286  of  the  Revised  Statutes). 

It  is  further  contended  that  Yane  had  a  Ueo 
by  virtue  of  the  general  Mechanics'  Lien  Law, 
before  referred  to,  which  was  re-enacted  by  the 
Act  of  March  6,  1888  (Laws  of  1888,  p.  140; 
EUiotf  s  Supplement  of  1880,  g§  1688  and  1600>^ 
in  the  following  language: 

"Sbotton  1.  Be  it  enacted  by  the  Oenaral  A^ 
eemblpqf  the  8tateqf  Indiana,  That  mechanics^  [JOSl 
and  fdl  persons  performing  labor  or  furnishing 
material  or  machinery  for  erecting,  altering^ 
repairing  or  removing  any  house,  mill,  ^lanu- 
factory  or  other  building,  bridge,  reservoir^ 
system  of  water- works  or  other  structure,  may 
biave  a  lien,  separately  or  Jointly,  upon  tlie 
house,  mill,  manufactory  or  other  buildings 
bridge,  reservoir,  system  of  water-works  or 
other  structure,  which  they  may  have  erected, 
altered,  repaired  or  removed,  or  for  which  tlksy 
may  have  furnished  material  or  machinery  of 
any  description,  and  6n  the  interest  of  the 
owner  of  the  lot  or  land  on  which  it  stands,  or 
with  which  it  is  connected,  to  the  extent  of  (he 
value  of  any  labor  done  or  materials  or  machin- 
ery furnished,  or  both." 

"8bo.  8.  Any  person  wishing  to  acquire 
such  lien  upon  any  property,  whether  his  claim 
be  due  or  not,  sh^  file  in  the  recorder's  office 
of  the  county,  at  any  time  within  sixty  days 
after  the  performing  of  such  labor  or  furnish- 
ing such  materials  or  machinery,  notice  of  hia 
intendon  to  hold  a  lien  upon  such  property  for 
the  amount  of  his  daim,  spedflcally  setting 
forth  therein  the  amount  daimed,  and  living  a 
substanUal  description  of  such  lot  or  land  oo 
which  the  house,  mill,  manufactory  or  other 
building,  bridge,  reservoir,  system  of  water- 
works  or  other  structure  may  stand  or  l>e  con- 
nected with,  or  to  wb^h  it  may  be  removed. 
Any  description  of  th  lot  or  land  In  a  notice  of 
Uen  will  be  sufficient,  tS,  from  such  description 
or  any  reference  therein,  the  lot  or  land  can  be 
identified." 

In  regard  to  this  it  is  sufficient  to  sty  that 
the  notice  of  lien  filed  by  Yane  in  September, 
1884,  did  not  comply  with  section  8  of  the 
Statute,  in  regard  to  a  description  of  the  "lot 
or  land"  on  which  the  structure  stood  upoo 
which  he  claimed  a  lien. 

A  common-law  lien  and  an  equitable  Uen  are 
also  claimed.  As  to  the  common-law  Uen  the 
master  reported  "that,  by  perfecting  his  daim 
for  a  Uen  under  the  Statute,  Mr.  Yane  waived 
the  rij^ht  he  had,  if  any,  to  assert  his  common- 
law  lien."  We  concur  in  this  view,  as  to  the 
personal  property  and  earnings  of  the  corpora- 
tion. As  to  the  poles  and  wires,  thev  were  real 
estate,  on  which  there  could  be  no  lien  at  com-  r^Ao, 
mon  law.  In  addition  to  this,  Yane  gave  up  l*3v] 
any  right  he  had  to  a  common-law  Uen  as  to 
the  wires,  by  giving  up  possession  of  them  on 
November  19, 1884.  The  lien  referred  to  in  the 
paper  of  that  date,  signed  by  the  reed  vers,  as 
a  nen  claimed  by  Yane,  was  the  statutory  Uee 
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wbldi  he  had  attempted  to  secure  by  his  notice 
dated  SOTtember  15, 1884.  Kor  do  we  see  any 
grousd  for  saying  that  he  bad  or  retained  an 
equitable  lien. 

It  to  also  claimed  that  the  instrument  of  Not- 
ember  19, 1884»  fixed  a  lien  upon  the  property. 
We  do  not  so  understand  it.  It  conferred  no 
new  right  upon  Yane.  It  only  refers  to  such 
Beo,  ii  any,  as  existed, — ^to  a  Hen  claimed  by 
kirn.  Where  it  speaks  of  "the  lien  of  the  said 
Ysne,*  it  refers  to  what  it  had  before  spoken 
of  ss  the  lien  claimed  by  him.  The  purport  of 
the  piper  ia  sim|dy  that  the  use  of  the  wires  by 
the  recetrera  shall  not  be  construed  as  impair- 
ing or  interfering  with  the  lien  daimed  by 
Tsae,  that  Is,  with  any  lien  which  existed  un- 
der the  Statute  under  which  he  had  given  and 
iUed  his  notices,  dated  September  15, 1884. 

Iktrmaglrmed. 


IZBA  D.  FRTTTS  m  au,  I%ffk  in  Err., 

9. 

6B0R0B  W.  PALMER. 

<Bee  8.  OL  Beporter*S  ed.  28S-S0S.) 

(kn^^fonee  to  foreign  e(frporaiion,  whennotwid 

If  rm$on  qffaHure  to  eomplp  with  state  law 

^-fmioltp— forfeiture  qflandi  not  impoeedn^ 

.  Shu  onfy  earn  dgeet^-quettion  not  raSeed  eol- 

kttraOg. 

L  AoGQvejaiioe  of  Odoiado  real  propertj  to  a 
MlBotari  oorporatlon  is  not  yold  became  It  bas 
not  oonqdled  with  the  i^quireinents  of  the  Oolo- 
adp  Ooustttutlt^  and  laws,  that  a  oorporatlon 
ennotdobasinesB  In  that  State  without  aplaoe 
of  twtnw  and  an  agent  In  theState,  nor  without 
Sttng  a  oerttfloate  deslgnatina  such  place  and  Buoh 


1  TbeoDiy penalty  prescribed  bythe  statutes  of 
(Xdorado  for  a  f oridim  corporation,  carrying  on 
tariDHi  fn  that  State  before  it  has  the  right  to  do 
•Qilitliat  Its  ofllcers  and  agents  are  personally 
htikkt  opoD  lla  contracts  made  before  such  right 
hHbeea  aoqialred. 

ine  additional  penalty  of  the  forfeltare  to  the 
SBmtor,  or  those  claiming  under  1dm,  of  the  lands 
tameh  State  conreyed  to  such  foreign  corpora- 
tioB  before  It  has  acquired  the  right  to  do  busi- 
MBtD  the  State,  Is  not  imposed. 

i  Whefea  corporation  Is  incompetent  by  its  char- 
tarto  take  a  title  to  real  estate,  a  oonreyance  to 
It  a  not  TOld,  bat  only  yoidable,  and  the  sover- 
«<^aloDe  can  object.  It  is  valid  until  asBailed  in 
Adiraot  proceeding  instituted  for  that  purpose. 

i  The  Queatton  whether  a  corporation  has  taken 
ttte  to  real  estate  for  purposes  not  authorised  by 
hw*erln  excess  of  the  qnantity  permitted  by  its 
•hsiter,  concerns  only  the  State.  It  cannot  be 
Bind  eoUateraDy  by  private  persons  unless  there 
beaooietUng  in  the  Statute  authorising  them  to 
4oto. 

^^  [No.  72.] 

Maittatf  JFoe.  tf ,  1«^.    Decided  ITov.  $5,1889. 

rfXRROR  to  the  Circuit  Ck>urt  of  the  United 
Stales  for  the  District  of  Ck>lorado  to  review 
^lodgment  in  favor  of  the  plaintiil,  Qeorge  W. 
*^o»f  for  the  possession  of  real  property  in 
^£m  County,  Colorado.    Becereed. 
The  fscts  are  stated  in  the  opinion. 

Mmrs,  Lb  C.  Bciekwellt  E.  A.  Beynolde 
tod  Bertram  EUie,  for  plaintifb  in  error: 


The  deed  made  by  Grosbon  to  the  Comstock. 
Mining  Company,  whereby  the  graotor  assumed 
to  convey  the  property  in  dispute,  was  not  void^ 
because  the  company  bad  not.  as  a  foreign  cor- 
poration, observed  the  Constitution  and  statu* 
tory  requirements  in  that  behalf  imposed  upon 
8u<m  corporations  before  they  were  authorked 
to  do  business  within  the  State  of  Colorado. 

Earrii  v.  Bunnele,  68  U.  S.  12  How.  79  (18: 
901);  Bepnotde  v.  P^tt  Nat,  Bank,  112  U.  8. 
405  (28: 78^;  Union  Nat  Bank  v.  Matthewe,  9» 
U.  8.  628  (25: 190);  National  Bank  of  Genesee  v. 
Whitney,  108  U.  8.  99(26:448);  ^wope  v.  Lemng- 
well,  106  (J.  8. 8  (26: 989);  The  ManieUe,  6  Biss. 
881;  Bamee  v.  Buddard,  4  West.  Hep.  184, 117 
111.287. 

The  conveyance  is  good  umess  the  8tate  in- 
terferes. 

Cross  V.  DeValle,  68  U.  8. 1  Wall.  1, 18  (17: 
616, 618);  Ferauaon  v.  NeviUe,  61  Cal.  866;  Bairtt 
V.  Bank  of  Washington,  11 8erg.  A  R.  411;  Lea- 
ture  V.  BiUegas,  7  8erg.  &  R  818;  Banks  r 
T&itiauw,  8  Rand.  (Ya.)  186. 

Mr.  Joseph  ShlppNeiif  for  defendant  in  er> 
ror: 

A  8tate  can  prohibit  foreign  corporations 
from  purchasing  and  holding  real  estate  within 
its  limits. 

8toi7's  Conflict  of  Laws,  gg  427,  488;  Pout 
V.  Virginia,  76  U.  8.  8  Widl.  168(19: 867);  Du- 
oat  T.  Chicago,  77  U.  8. 10  WaO.  416  (19: 978); 
U.  8.  T.  Fbx,  94  U.  a  816  (24: 192);  American 
dt  F,  Christian  Union  r.  Tount,  101  U.  8. 862* 
(26: 888);  Ih^mpson  r.  Waters^  Mich.  214; 
Carroa  y.  East  St.  Louis,  67  IlL  668;  Stark- 
weather V.  American  Bible  Soc,  72  HI.  60;  Sem- 
pie  V.  Bank  rf  British  Columbia,  6  8awy.  88, 
894:  Canada  Southern  R  Co.  v.  Oahard,  lOd- 
U.  8. 687  (27;  1024);  B^e  v.  Bundle,  108  U.  8. 
226^:  889);  Baltimore  dtC.B.  Co.  v.  Eoonts, 
104  tJ.  8. 11(26: 644);  Bankcf  Augusta  v.  Earle, 
88  (J.  8. 18  Pet.  619,  688  (10:274);  New  Ywk 
JDrv  Dock  v.  Hieks,  6  McLean,  111. 

A  8tate  may  prescribe  the  terms  upon  which 
a  foreign  corporadon  shall  be  allowed  to  carry 
on  its  business  in  the  8tate. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8. 782  (28: 
1188);  Philadelphia  Fire  Asso.  v.  New  York,  119 
U.  8.  Ill  (80: 844);  Pembina  C.  6.  Min.  db  MiVr 
ing  Co.  v.  Pennsylvania,  126X1.  8. 181  (81: 650). 

Colorado,  by  its  Constitution  and  statutes,, 
prohibited  any  foreign  corporation  from  doinz 
business  (which  included  purchasing  and  hold- 
ing real  estate)  in  that  State,  except  upon  com- 
plumce  with  certain  conditions. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8. 727  (28t 
1187):  Be  Comstock,  8  8awy.  218;  Bank  (f  Brit- 
ish Columbia  v.  Page,  6  Or.  481;  Utkyy.  Clark- 
Gardner  Lode  Min.  Co.  4  Colo.  869;  Northwest- 
ern Mut.  L.  Ins.  Co.  y.  Gverholt,  4  Dill.  287; 
F^nklin  Ins.  Co.  v.  Louisville  dt  A.  Packet  Co. 
9  Bush  (Ey.)  690;  Cincinnati  Mut.  Health 
Asswr.  Co.  V.  Bosenthal,  66  HI.  86;  Bising  Sun 
Ins.  Co.  y.  Slauqhter,  20  Ind.  620. 

The  Comstock  Mining  Company  had  not  the 
legal  capacity  to  purchase  or  hold  or  convey 
real  estate  in  the  8tate  of  Colorado. 

Boyce  v.  St.  Louis,  29  Barb.  660;  Starkweather 
y.  American  Bible  Soe.  12  Bl  SO;  Land  Grant 
R  dt  Trust  Co.  V.  Cofey  County,  6  Kan.  246; 
8  Washburn,  Real  Aoperty,  688;  Bundy  y. 
BirdsaU,  29  Barb.  81;  Jackson  v.  O&ry.  8  Jobna. 
888;  Bombeck  v.  Westbrook,  9  Johns.  U;SuUcM 
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▼.  SeotfU,  9  m.  190;  lituiell  v.  Topping,  6  Mc- 
*  Lean,  194;  Adj]^U  &  Ames  od  Corp.  g  153;  Edy- 
ward  ▼.  Davidson,  41  Ind.  214;  Lamb  v.  Lamb, 
6  Biss.  420. 

PlaiDtiff,  as  grantee  of  Groshon,  can  assert 
the  invalidity  oi  said  prior  conveyance  to  said 
corporation,  and  tbe  deed  of  trust  made  by  said 
corporation,  and  is  entitled  to  recover  in  this 
action. 

Keen  v.  OoUman,  89  Pa.  801;  Lowdl  v.  Dan- 
ieU,2  Gray.  168;  Thome  v.  Travelert^  In$.  Co. 
80  Pa.  26;  Bigelow  on  Estoppel,  858: 2  Parsons 
on  Ck>ntracts,  799;  Abbott  v.  Omaha  Smelting  A 
Bef,  Co,  4  Neb.  416. 

The  deed  does  not  stop  the  nantor,  ap  ^top> 
pel  by  deed  must  be  by  a  valid  deed. 

Bigelow  on  Estoppel,  Part  n,  oixi;  PeOe 
V.  'WS}qui9h,  129  Mass.  469;  Cajfteyy,  Dudgeon, 
^  Ind.  512,  520. 

There  can  be  no  estoppel  in  opposition  to  a 
public  statute. 

FairHOe  v.  Gilbert,  2  T  R  169;  Bank  of  U. 
8,  V.  Oioens,  27  U.  8. 2  Pet.  538  (7: 508);  Fowler 
T.  8cully,  72  Pa.  456. 

Mr,  Justice  HarUui  delivered  the  opinion 
of  the  court: 

This  is  an  action  in  the  nature  of  ejectment 
to  recover  tbe  possession  of  certain  real  prop- 
erty in  Gilpin  County,  Colorado,  namely,  the 
North  Comstock,  Grand  View,  Clipper  and 
Comstock  lodes,  and  a  building  lot  In  Central 
City,  in  the  same  coun^,  together  with  the 
dwellinff-house  thereon,  the  fee  and  possession 
of  an  which  proper^  were  claimed  by  the  plain- 
tiff, the  present  defendant  in  error.  The  de- 
fendants admitted  their  possession  of  the  prem- 
ises describe  in  the  complaint,  except  the 
Clipper  lode,  acd  allesed  their  ownership  and 
right  of  possession  of  the  other  property.  They 
distinctly  disclaimed  all  interest  in  the  Clipper 
lode,  and  denied  that  they  were  or  had  ever 
been  in  possession  of  it.  A  trial  by  jury  was 
waived  in  writing  by  the  parties,  and  the  case 
was  heard  on  an  agreed  statement  of  facts,  upon 
which  the  court  was  asked  to  declare  the  law 
•nd  enter  judgment  accordingly.  Judgment 
was  rendered  m  favor  of  the  plaintiif  for  the 
poraession  of  all  the  property  described  in  the 
complaint,  including  the  Clipper  lode.  The 
question  to  be  determined  is  whether  the  judg- 
ment is  supported  by  the  agreed  facts. 

These  facts  are  in  substance  as  follows:  The 
common  source  of  title  is  William  Groshon, 
who,  on  the  16th  of  June,  1877,  at  Central  City, 
in  the  State  of  Colorado,  conveyed,  with  war- 
ranty, all  the  property  described  in  the  com- 
plaint, to  the  Comstock  Mining  Companv,  a 
corporation  organized  under  the  laws  of  Mis- 
souri for  the  purpose  of  carrying  on  mining 
business,  and  with  the  object,  expressed  in  its 
articles  of  incorporation,  of  purchasinfi^,  owning 
and  controlling  mining  property,  both  real  and 
personal,  in  the  State  of  Colorado,  and  of  con- 
ducting a  mining  business  therewith.  This 
deed  was  duly  recorded  in  the  proper  local 
office  on  the  :^th  of  June,  1877.  Before  the 
purchase  from  Groshon  the  company  was  en- 
gaged in  the  prosecution  of  its  mining  business 
at  and  near  Central  City,  where  it  established 
an  office. 

On  the  day  of  the  execution  of  Groshon's 
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deed,  the  company  made  to  Ezra  D.  Fritts  ita 
three  promissory  notes,  aggregatinff  thir^  thou- 
sand clollars,  which  were  intendeia  to  tie  used 
and  were  used  in  part  payment  of  the  price  of 
the  property  conveyed  to  it;  and.  In  order  to 
secure  the  payment  of  the  notes,  it  executed  to 
Thatcher,  as  trustee,  a  deed  of  trust  upon  the 
property,  except  the  Clipper  lode,  conditioned 
that  on  default  in  the  payment  of  either  of  the 
notes,  or  the  interest  thereon,  the  trustee  might  [285] 
sell  and  dispose  of  the  said  mining  proper^. 
That  deed  of  trust  was  duly  recorded  oa  t£e 
26th  of  June,  1877. 

On  the  5th  of  January,  1878,  default  having 
occurred  in  the  payment  of  the  notes,  the  deed 
of  trust  was  foreclosed  under  Uie  power  of  sale 
contained  in  it,  and  on  that  dav  Thatcher  exe- 
cuted, acknowledged  and  delivered  his  deed 
for  all  said  real  estate  and  minine^roperty  (ex- 
cept the  Clipper  lode)  to  Fritts.  Tliat  deed  was 
duV  recorded  Januuv  7, 1878. 

The  defendants  claimed  title  and  possession 
by  virtue  of  divers  mesne  conveyances,  in  due 
form,  from  the  company  and  its  assigns  under 
the  above  deed  of  trust,  for  all  of  the  property, 
excepting  the  Clipper  lode,  which  luu  never 
been  conv^ed  by  it. 

On  the  18th  of  April,  1878.  Groshon  executed, 
acknowledged  and  delivered  his  deed  of  quit- 
claim of  all  the  real  estate  and  mining  property 
in  the  complaint  described  to  Samuel  S.  Porter. 
That  deed  was  delivered  to  Porter  on  the  20th 
of  May,  1878,  but  has  never  been  recorded. 
The  latter^bv  his  deed  of  quit-claim,  executed 
May  20, 1878,  conveyed  to  defendant  Palmer. 
The  latter  deed  was  delivered  to  the  grantee  on 
the  25th  of  May,  1878,  but  it  remains  unrecord- 
ed. Afterwards,  June  28,  1879,  Palmer  filed 
in  the  office  of  tbe  clerk  and  recorder  of  tbe 
oountv  where  tbe  property  is  situated  notioe, 
according  to  law,  of  the  bringUig  of  this  salt, 
and  the  object  thereof. 

The  Comstock  Mining  Company  at  the  time 
of  its  purchase  from  Groshon  bad  not,  nor  has 
it  since  that  time,  complied  or  attempted  to 
comply  with  section  ten  of  article  fifteen  of  the 
Constitution  of  Colorado,  nor  with  sections 
twenty-three  and  twenty-four  of  chapter  nine- 
teen of  the  General  Laws  of  that  State,  other- 
wise known  as  sections  260  and  261  of  chapter 
19  of  the  (General  Statutes  of  Colorado,  1888, 
prescribing  the  terms  and  conditions  upon 
which  forSgn  corporations  may  do  business  in 
that  State. 

A  copy  of  the  Incorporation  Laws  of  Missouri, 
under  which  this  company  was  organized,  was. 
at  the  time  of  its  organization,  on  file  in  the 
office  of  the  Secretary  of  State  of  Colorado,  but  [SSei 
was  not  filed  by  it.  Its  articles  of  incorpora- 
tion were  filed  in  the  office  of  the  derk  and  re- 
corder for  GQpin  County,  where  its  buMness 
interests  were  located,  on  Auffust  10. 1877,  and 
a  copy  of  the  Incorporation  Caws  cl  Missouri, 
under  which  the  company  was  organized,  was 
also  on  file  in  the  same  office  at  and  after  the 
time  the  company  was  organized. 

The  defendants,  during  the  time  of  their  poa- 
session  of  the  property,  have  held  the  same  in 
good  faith  under  the  above  deeds,  and  have 
paid  taxes  legalW^  assessed  and  levied  upon  it, 
to  the  amount  of  $400;  and  plaintiff  has  paid 
no  taxes  thereon.    Tliey  have  put  improve- 
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meats  upon  the  property,  in  the  way  of  build- 
inflr  and  repairing  the  dwelling-bouse  described 
is  the  complaint^  of  the  value  of  |850. 

Uis  dear,  from  the  facta  agreed,  that  the 
object  of  Groehon's  conireyanoe  to  the  Ck>m8tock 
Mminr  Company  was  to  pass  to  that  corpora- 
tion whatever  interest  he  had  in  the  property. 
It  itequaDy  dear  that  under  the  trust  deed  to 
Thatcher,  the  sale  and  oonveyanca  to  Fritts, 
axid  the  subsequent  mesne  conveTaL£e8  to  the 
defendants,  the  latter  acquired  whatever  inter- 
est the  Comstock  Mining  Company  got  by 
Oroehott'a  deed  to  it 

But  it  contended  that  no  title  or  interest 
whatever  passed  from  Groshon,  hv  his  deed  of 
Jane  16, 1877,  even  as  between  nim  and  the 
company,  and,  consequently,  it  was  competent 
for  him,  at  hii  pleasure,  and  notwithstanding 
he  received  flie  consideration  for  which  he  stip- 
ulated, and  even  after  the  sale  and  conveyance 
d  the  property  under  the  deed  of  trust,  to  make 
to  other  parties  a  quit-claim  deed  that  would 
override,  not  onlv  bis  conveyance  to  the  Com- 
stodi  Wnhiff  dompany,  but  all  subsequent 
conveyances  based  upon  it. 

This  proposition  is  based  upon  certain  provis- 
kms  of  the  Constitution  and  laws  of  Colorado 
tdatnig  to  foreign  corporations. 

The  Coostituuon  of  that  State  declares  that 
'^no  foreign  corporation  shall  do  any  business 
in  this  State  wiUiout  having  one  or  more  known 
places  of  business,  and  an  authorized  agent  or 
agents  in  the  same,  upon  whom  process  may 
beserved.-    Art  XVTglO. 

The  statutory  provisions  for  failing  to  com- 
ply with  which  the  Comstock  Mining  Company 
is  alleged  to  have  taken  nothing  by  Groshon^ 
eoBv^ance  to  it,  tre  these: 

"Sia  360.  Foreign  corporations  shall,  before 
they  are  authorized  or  pennitted  to  do  any  busi- 
urn  in  this  State,  make  and  file  a  certificate 
rigned  bv  the  president  and  secretary  of  such 
eofporauon,  duly  acknowledged,  with  the  Seo- 
letaiy  of  State,  and  in  the  ofSce  of  the  recorder 
of  dads  of  the  county  in  which  such  business 
k  carxied  on,  designating  the  prindpal  place 
where  the  business  of  audi  corporation  sbaU  be 
carried  on  in  this  State,  and  an  authorized  agent 
or  agents  in  this  State  residing  at  its  principal 
plaoe  of  business  upon  whom  process  may  be 
ierred;  and  such  corporations  shall  be  subject- 
ed to  aD  the  liabilities,  restrictions  and  duties 
whidiareor  may  be  imposed  upon  corpora- 
tkMM  of  Hke  character  organized  under  the  gen- 
eral laws  of  this  State,  and  shall  have  no  otber 
Of  greater  powers.    Aud  no  f  ordgn  or  domestic 
corporation  established  or  maintained  in  any 
▼ay  for  pecuniary  profit  of  its  stockholders  or 
members  sbaD  pim^ase  or  hold  real  estate  in 
this  State,  except  as  provided  for  in  this  Act; 
and  no  corporation  doing  business  in  the  State, 
incorporated  under  the  laws  of  any  other  State, 
ftball  be  permitted  to  mortgage,  pledge  or  other- 
wise incomber  its  real  or  personal  property 
ijtuated  in  this  State,  to  the  injury  or  ezdu- 
sicm  of  any  dtizen,  dtfzens  or  corporations  of 
this  State  who  are  creditors  of  such  foreign 
corporation,  and  no  mortgajge  by  any  foreign 
corporation,  except  railroaciand  tde^ph  com- 
paaieB,  given  to  secure  any  debt  createa  in  anv 
eCba  State,  shall  take  effect  a9  against  any  dt 
faeo  or  corporation  of  this  State,  until  all  its  li- 
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abilities  due  to  any  person  or  corporation  in 
thia  State  at  the  time  of  recording  such  mort- 
gage have  been  paid  and  eztinffuished. 

''Seo.  261.  Every  company  incorporated  un- 
der the  laws  of  any  foreign  state  or  kingdom, 
or  of  any  State  or  Territory  of  the  United 
States  bevond  the  limits  of  this  State,  and  now 
or  herearter  doing  business  within  this  State, 
shall  file  in  the  olfice  of  the  Secretary  of  State 
a  copy  of  their  charter  of  incorpora^on,  or,  in 
case  such  company  is  incorponUed  by  certifi- 
cate under  any  general  incorporation  law,  a 
copy  of  such  certificate  and  of  sach  general  in- 
corporation kw,  duly  certified  and  authenticat- 
ed by  the  proper  authority  of  such  foreign  State,  [2881 
kingdom  or  Territory."  Qeju.  Stat.  Col.  1888, 
c.  10. 

Precisely  what  was  meant  by  the  words,  in 
section  200,  "except  as  provided  for  in  this 
Act,"  is  difBcolt  to  tell,  since  the  Act  does  not 
indicate  any  particular  mode  in  which  a  fordgn 
corporation  may  acquire  real  estate  in  Colorado. 
But,  perhaps,  the  reasonable  interpretation  of 
the  Statute  is  that  a  foreign  corporation  shall 
not  purchase  or  hold  real  estate  in  Colorado, 
for  purposes  of  its  business,  until  it  first  ac- 
quires, in  the  mode  prescribed  by  the  local  law, 
the  right  to  do  business  in  that  State. 

No  question  is  made  in  this  case— indeed, 
there  can  be  no  doubtr— as  to  the  validity  of 
these  constitutional  and  statutory  provisions, 
so  far,  at  least,  as  they  do  not  curectly  affect 
foreign  or  interstate  commerce.  In  Cooper 
Mfa,  Co,  V.  Ferguion,  118  U.  S.  727,  782  ^8: 
im,  1188],  this  court  said  that  "the  right  of 
the^eople  of  a  State  to  prescribe  generaSly  by 
its  Constitution  and  laws  the  terms  upon  which 
a  fordgn  corporation  shall  be  allowed  to  carry 
on  its  business  in  the  State,  has  been  settled  by 
this  court"  It  may  be  assumed,  therefore, 
that  the  Comstock  Mining  Company,  being  a 
corporation  of  another  State,  had  no  riffht  to 
do  Dusiness  in  the  State  of  Colorado  untu  after 
it  had  one  or  more  known  places  of  business 
within  its  limits,  and  an  authorized  agent  des- 
ignated upon  whom  process  could  be  served, 
nor  until  It  had  made  and  filed  in  the  proper 
office  the  certificate  prescribed  by  section  260 
of  the' Statute  relating  to  foreign  corporations. 
It  may  also  be  assumed,  for  the  purposes  of 
this  case,  that  this  company  violatea  the  law  of 
that  State  when  it  purchased  the  premises  here 
in  controversy  without  having,  in  the  mode 
prescribed  by  the  statutes  of  Colorado,  pre- 
viously designated  its  prindpal  plaoe  of  busi- 
ness in  that  State,  ana  an  agent  upon  whom 
process  might  be  served. 

But  it  does  not  follow  that  the  tiUe  to  the 
property  conveyed  to  the  Comstock  Mining 
Company  remained  in  Groshon,  notwithstand- 
ing his  conveyance  of  it  to  that  company,  in 
due  form,  and  for  a  valuable  consideration. 

The  Constitution  and  laws  of  Colorado,  it 
should  be  observed,  do  not  prohibit  fordgn 
corporations  altogether  from  purchasing  or  [280] 
holding  real  estate  within  its  limits.  They  do 
not  declare  absolutely  or  wholly  void,  as  to  all 
persons,  and  for  every  purpose,  a  conveyance 
of  real  estate  to  a  foreign  corporation  which 
has  not  previously  done  what  is  required  be- 
fore it  can  rightfully  carry  on  business  in  the 
State.    Kor  do  they  declare  that  the  titie  to 
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Bucb  propertj  shall  remain  In  tbe  grantor,  des- 
pite his  conveyance.  So  far  as  we  are  aware, 
the  only  penalty  imposed  by  the  statutes  of 
ColoTtuio  upon  a  foreign  corporation  carrying 
on  business  in  the  State  before  acquiring  the 
right  to  do  so  is  found  in  section  262  ox  the 
same  chapter,  which  provides:  "  A  failure  to 
comply  with  the  provisions  of  sections  28  and 
24  [sections  260  and  261]  of  this  Act  shall  render 
eacn  and  every  officer,  agent  and  stockholder 
of  any  such  corporation,  so  failing  therein. 
Jointly  and  severally  personally  liable  on  any 
and  all  contracts  of  such  company  made  with- 
in this  State  during  the  time  that  such  corpo- 
ration is  80  in  default"  The  fair  implication 
is  that,  in  the  judgment  of  the  Legislature  of 
Colorado,  this  penalty  was  ample  to  effect  the 
object  of  tbe  statutes  prescribing  the  terms  up- 
on which  foreign  coiporations  might  do  buri- 
nees  in  that  State.  It  is  not  for  the  judiciary, 
at  the  instance  or  for  the  benefit  of  pnvate  par- 
ties claiming  under  deeds  executed  by  the  per- 
son who  baa  previously  conveyed  to  the  cor- 
poration, according  to  tne  forms  prescribed  for 
passing  titie  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  such  parties,  the  estate  thus  con- 
veyed to  the  corporation  and  by  it  conveyed  to 
others.  If  Groshon,  tbe  grantor  of  the  Com- 
stock  Mining  Ck>mpany,  had  himself  brought 
this  action,  the  intustioe  of  his  claim  would  be 
conceded.  But  the  present  plaintilf,  who  as- 
serts title  under  a  quit-claim  deed  from  Grosh- 
on made  after  the  property  had  passed,  bv  the 
sale  under  the  deed  or  trust,  from  the  mining 
company,  cannot,  in  law,  occupy  any  better 
position  than  the  original  grantor  would  have 
done  if  he  had  hiniself  brought  this  action. 
If  the  Legislature  had  intendecT  to  declare  that 
no  title  should  pass  under  a  conveyance  to  a 
foreign,  corporation  purchasing  real  estate  be- 
fore it  acquires  the  nght  to  engage  in  business 
in  the  State,  and  thatsudi  a  conveyance  should 
be  an  absolute  nullity  as  between  tbe  grantor 
and  grantee,  leaving  the  grantor  to  deal  with  the 
property  as  if  he  had  never  sold  it,  that  inten- 
tion would  have  been  dcarlv  manifested.  If 
the  construction  placed  by  {be  plidntiff  upon 
the  Constitution  and  statutes  of  Colorado  be 
sound,  there  would  be  some  ground  to  say  that 
a  foreign  corporation,  taking  a  conveyance  of 
real  estate  for  purposes  of  its  business  in  Col- 
orado, before  it  had  acquired  the  right  to  do 
business  there,  would  have  no  standmg  in  the 
courts  of  that  State  for  the  purpose  of  leaving 
the  estate  so  acquired  protected  against  tres- 
passes upon  it.  And  yet  the  contrary  has  been 
held  by  the  Supreme  Court  of  Colorado  in 
Utley  V.  Clark'Oardner  TA)de  Min.  Co.  4  Colo. 
869.  That  was  an  action  of  trespass  brought 
by  a  New  York  corporstioa  The  declaration 
in  one  count  charged  the  defendants  with 
breaking  and  entering  upon  certain  claims  of 
the  Gardner  lode  and  breaking  ore,  etc.  The 
other  count  was  de  honU  aaportatii.  The  de- 
fendants filed  a  special  plea  in  abatement,  al- 
leging that  the  plaintiff  was  a  foreign  corpora- 
tion, and  had  never  complied  with  the  above 
statutory  provisions  as  to  filing  a  certificate 
designating  its  principal  place  of  business  in 
the  State  and  an  authorized  agent  upon  whom 
process  could  be  served.  The  court,  waiving 
any  expression  of  opinion  as  to  what  would  be 


its  decision  if  the  plea  had  been  one  in  bar  of  tbe 
action,  held  that  the  prohibitions  in  respect  to 
foreign  corporations,  while  they  extended  to 
the  carrying  on  of  business  before  complying 
with  tbe  laws  of  the  State,  did  not  abridge  the 
right  of  a  foreign  corporation  to  sue  m  the 
cqurts  of  Colorado. 

The  views  we  have  expressed  are  supported 
by  several  adjudications  in  this  court  In  casee 
somewhat  analogous  to  the  present  one,  amonir 
which  are  those  arising  under  sections  518^ 
and  6187  of  the  Revised  Statutes  of  the  United 
States.  The  first  of  those  sections  authorisea 
national  banking  associations  to  loan  money 
on  personal  security.  The  other  section  pn^ 
vides:  *'  A  national  banking  association  maj 
purchase,  hold  and  convev  real  estate  for  t3am 
followini^  purposes,  and  for  no  others:  Fint, 
such  as  shaU  oe  necessary  for  its  iounediate 
accommodation  in  the  transaction  of  its  busi- 
ness. 8$oondt  such  as  shall  be  mortgaged  to  il 
in  good  faith  by  way  of  security  for  deDtapre- 
viously  contracted.  Hiird.  such  as  shall  be 
conveyed  to  it  in  satisfaction  of  debts  previoae- 
ly  contracted  in  tbe  course  of  its  dealinss. 
Fourth,  fuch  as  it  shall  irarchase  at  sales  unosr 
judgments,  decrees  or  mortgages  held  by  the 
association,  or  shall  purchase  to  secure  debts 
to  it.  But  no  such  association  shall  hold  the 
possession  of  any  real  estate  under  mortgage* 
or  the  tiUe  and  possession  of  any  real  estate 

I)urcha8ed  to  secure  any  debts  due  to  it,  for  e 
ongerperiod  than  five  years." 

In  Union  Nat.  Bank  v.  MoWimm,  98  U.  8. 
621,  627  [25:  188,  189]  the  question  was  di- 
rectiv  presented  whether  a  national  bank  wae 
entitlea  to  the  benefit  of  a  deed  of  trust  upon 
real  estate,  which,  with  the  note  describea  in 
it,  was  taken,  not  as  security  for,  or  In  aaiia- 
faction  of,  debts  previously  contracted  in  the 
course  of  its  dealings,  but  for  a  loan  made  bj 
the  bank  at  the  time  the  deed  of  trust  was  as- 
signed to  it.  The  Supreme  Court  of  Hisaourf 
held  the  deed  of  trust  to  be  void  in  the  hande 
of  the  bank,  because  its  loan  was  made  upon 
real-estate  security  in  violation  of  the  statute. 
But  this  court,  after  observing  that  the  result 
insisted  upon  did  not  necessarily  follow,  said: 
"  The  atatute  does  not  declare  such  a  securitj 
void  It  is  silent  upon  the  subject  If  Con- 
gress so  meant,  it  would  have  been  easy  to  sar 
so;  and  it  is  hardly  to  be  believed  that  thui 
would  not  have  been  done,  instead  of  leaving 
the  question  to  be  settied  by  the  uncertain  re- 
sult of  litigation  and  judicial  decision.  Where 
usurious  interest  is  contracted  for,  a  forfeiture 
is  prescribed  and  explictiy  defined.**  Again: 
"Where  a  corporation  is  incompetent  by  ita 
charter  to  take  a  title  to  real  estate,  a  convey- 
ance to  it  is  not  void,  but  only  voidable,  and 
the  sovereign  alone  can  object.  It  is  valid  un- 
til assaflea  in  a  direct  proceeding  instituted 
for  that  purpose." 

In  National  Bank  of  Gene$ee  y.  Whitney.  ICtt 
U.  S.  99, 108  [26:448, 444],  which  involved  the 
validity  of  a  mortgage  to  a  national  bank,  to 
secure  future  advances  made  to  the  mortgagor, 
the  right  of  the  batak  to  enforce  the  mortgage 
was  sustained  upon  the  principles  announced 
in  Union  Nat,  Bank  v.  Matthew,  The  court 
said:  '*  Whatever  objection  there  may  be  to  it 
as  security  for  such  advances  from  the  pro* 
hibitory  provisions  of  tbe  statute,  tbe  objectioo 
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oqIj  be  urged  by  the  goverDment**  To 
tbeMme  effect  axe  Svoope  v.  LeMngweU^  105 
U.  6. 8  [26:  989],  tnd  Beynold»  t  Am  JITol. 
Bnk.  112  U.  B.  405,  412  [28:  788,  7881. 

Id  BmUk  t.  ShOley,  79  U.  8.  12  Wall  858, 
961  [20:  480,  431],  which  wai  an  action  of 
ejecbncDt,  the  question  was  collaterally  raised 
at  to  the  validity  of  the  title  acquired  by  a 
bankfaig  institution,  under  a  deed  of  the  prem- 
Iks,  hi  oonaideration  of  a  certain  sum  paid  by 
it  to  the  grantor.    The  bank  was  createo  by  an 
Act  of  the  territorial  Legislature  of  Nebraska, 
with  power  "to  issue  InUs,  deal  in  exchanoe, 
and  to  buy  and  possess  property  of  every  kina." 
But  when  that  Act  passed,  there  was  in  force 
an  Act  <rf  Congress  which  provided  that  "  No 
Act  of  the  territorial  Legislature  of  any  of  the 
Territories  of  the  United  States,  incorporating 
any  bank   or  any  institution  with  banking 
powers  or  privileges,  hereafter ,  to  be  passed, 
•ban  have  any  force  or  effect  whatever,  until 
approved  and  confirmed  by  Congress."    The 
Act  of  the  territorial  Legislature  incorporating 
the  bank,  above  referred  to,  never  was  ap- 
l^oved  or  confirmed   by  Congress.    It   was 
nrged,  as  an  objection  to  the  d^  made  to  the 
bmk— upon  which  deed  one  of  the  parties  re- 
lied— that  it  was  not  a  competent  grantee  to  re- 
cdve  title.    This  court  said:    "  It  is  not  denied 
that  the  bank  was  duly  organized  &  pursuance 
of  the  provifldons  of  an  Act  of  the  Legislature 
of  the  Territory  of  Nebraska;  but,  it  is  said,  it 
had  no  right  to  transact  business  until  the 
charter  creatii^  it  was  approved  by  Congress. 
This  Is  80,  ana  it  could  not  legally  exercu«  its 
powen  imtil  this  approval  was  obtained;  but 
this  defect  in  its  constitution  cannot  be  taken 
advantage  of  collaterally.    No  proposition  is 
more  thoroughlv  seUled  than  this,  and  it  is  un- 
Decenary  to  refer  to  authorities  to  support  it. 
ConcediD^  the  bank  to  be  guilty  of  usurpation, 
it  was  still  a  body  corporate  de  facto,  exercising 
at  least  one  of  the  franchises  which  the  Legis- 
ktme  attempted  to  confer  upon  it;  and,  in  such 
acase,  the  party  who  makes  a  sale  of  real  estate 
to  it  is  not  in  a  portion  to  question  its  capacity 
to  take  the  title,  after  it  has  paid  the  considera- 
tion for  the  purchase.    If,  prior  to  the  execu- 
tioo  of  the  deed,  there  had  Men  a  Judgment  of 
ouster  against  Uie  corporation  at  the  instance 
of  the  government,  the  aroect  of  the  case  would 
he  diflerent"    See  also  mfen  v.  (h.^,  80  U.  8. 
18  Wall.  296  PO:  5681;  Jtmes^.Ovi^ranty  db  L 
Co.  101 U.  8.  m,  628'm:  1080,  1085];  /^t>r 
▼.  JTew  OfieanM  Nat.  Bank,  112  U.  S.  489,  451 
(28:  764,  768].  ^ 

To  the  above  cases  may  be  added  those  hold- 
ing that  an  alien  may  take  by  deed  or  devise 
too  hold  a^ndnst  anyone  but  the  sovereign  unUl 
office  found.  Oro9$  v.  De  VaUe,  68  U.  8.  1 
Wall  1,  18  [17:  515,  518];  Ooverneur  v.  Bob- 
^rtmn,  24  U.  8. 11  Wheat  882  PS:  488];  Union 
N(U.  Bank  v.  MaUhow9,  98  U.  8.  631,  628 

E188. 190]:  FhillipB  v.  Moon,  100  U.  8. 208 
W].  Also,  those  holding  that  the  ques- 
wh^tber  a  corporation,  having  capacity  to 
pm^hase  and  bold  real  estate  for  certain  defm^ 
porpoies,  or  in  certain  quantities,  has  taken 
^  to  real  estate  for  purposes  not  authorized 
\fj  law,  or  in  exoeas  of  the  quanti^  permitted 
liy  its  dttrter,  conoems  only  the  State  within 
wlMse  limits  the  property  is  situated.  It  can- 
Dot  be  raised  collaterally  by  private  persons 


unless  there  be  something  in  the  statute  ex- 
pressly or  by  neoessaiy  implication  authorizing 
them  to  do  so.  CofoeU  v.  Colorado  8pr%ng$  Co. 
100  U.  8.  55,  60  [25:  547,  549];  Jommy,  Habor- 
9ham,  107  U.  8.  174, 188  [27:  401,  406]. 

It  results  from  what  has  been  said  that  the 
court  erred  in  rendering  Judgment  for  the 
pkintiff  for  any  part  of  uo  premisei  described 
in  the  complaint. 

Thejudgmeni  i$  recened,  with  diroetiontto 
entorjudffmont  upon  iho  oifreedttaUmont  qffaeti 
for  the  dtfendawU. 

Mr.  JiiiUee  MiIIer»  dissenting: 

I  earnestly  dissent  from  the  opinion  of  the 
majority  of  the  court  I  do  not  enter  into  the 
ouestion  of  the  circumstances  under  which  a 
foreign  corporation  can  do  business  within  the 
limits  of  the  State  of  Colorado  under  section  28 
of  the  General  Statutes  of  1888  of  that  State, 
nor  do  I  here  consider  or  attach  importance  to 
the  G[uestion  of  how  far  a  party  dealing  with  a 
foreign  corporation  which  has  not  complied 
with  the  rules  prescribed  by  the  State  to  enable 
it  to  do  business  in  the  State  is  estopped  by  the 
presumption  that,  in  making  contracts  with  it. 
It  has  recognized  its  official  existence  and  its 
right  to  contract  I  base  my  dissent  in  the 
present  case  upon  the  following  emphatic  lan- 
guage in  the  laws  of  that  State: 

"No  foreign  or  domestic  corporation  estab- 
lished or  maintained  in  any  way  for  pecuniary 
profit  of  its  stockholders  or  members  shall  pur- 
chase or  hold  real  estate  in  this  State  except  as 
provided  for  in  this  Act" 

It  is  very  clear  that  the  words  "as  provided 
for  in  this  Act"  have  relation  to  the  acts  pre- 
scribed for  all  corporations,  of  fllinff  with  the 
Secretary  of  State,  and  the  recorder  ox  deeds  of 
the  county  in  which  that  business  is  carried  on 
the  necessary  statement  of  their  corporate  ex- 
istence, properly  certified,  and  the  appointment 
of  agents  in  the  State  residing  in  its  principal 
place  of  business.  The  language  I  have  Just 
cited  from  this  Statute  is  unamofffuous.  and  is 
not  a  declaration  of  powers  and  rinits  conferred 
upon  these  corporations;  but  it  is  prohibitory, 
and  declares  that  no  corporation  shall  purchase 
or  hold  real  estate  that  nas  not  compued  with 
this  requirement  It  has  been  a  recogoized 
doctrine  of  this  court  for  a  great  manv  years, 
perhaps  a  century,  that  the  transfer  of  title  to 
real  estate,  whether  by  inheritance,  by  purchase 
and  sale,  or  by  any  other  mode  l^  which  title 
to  property  is  acquired,  is  rightfully  governed 
by  the  laws  of  the  State  in  which  the  land  is 
situated.  The  policy  of  permitting  corpora- 
tions to  hold  real  estate  has  always  been  a  re- 
stricted one.  Corporate  bodies,  whether  for 
public  use  or  for  private  purposes,  have  always 
Deen  subjects  of  Hmitation  on  their  right  to  hold 
resl  estate.  It  may  be  prohibited  altogether. 
It  may  be  allowed  with  distinct  limitauons  as 
to  amount  either  in  quantity  or  in  value.  In 
this  respect  it  is  wholly  within  the  control  of 
legislative  action.  I  can  conceive  of  cases 
where  corporations  have  been  authorized  to  ac- 
quire a  limited  amount  of  real  estate,suchas  the 
Legislature  may  conceive  to  be  useful  and  nec- 
essary to  the  purpose  for  which  they  are  organ- 
ized, or  to  take  property  for  specific  uses,  in 
which  the  question  as  to  whether  they  have  ex- 
ceeded that  amount  or  perverted  the  use  may 

821 


[294] 


Ml-206 


SUFBSMB  COTTBT  OF  THB  UnITBD  StATBB. 


Oct.  Term, 


[205] 


fMl] 


be  one  for  the  State  alone,  and  not  of  any  pri- 
Tate  citizen.  But  the  positive  declaration  that 
a  corporation  shall  not  purchase  or  hold  real 
estate,  which  is  not  a  grant  of  power,  but  an 
express  denial  of  its  power  to  bold  any  real  es- 
tate under  the  circunasbinces  mentioned,  is  in 
my  opinion  destructive  of  the  right  to  hold  any 
real  estate  at  all  under  those  circumstances. 
Whenever  it  is  shown  that  any  of  these  corpo- 
rations have  not  complied  with  the  requirements 
of  the  Statute,  they  are  forbidden  to  purchase 
or  hold  real  estate.  Any  such  purchase  is 
therefore  void.  It  is  the  positive  declaration  of 
the  law  of  the  land.  The  title  does  not  pass, 
and  it  needs  no  inquest  of  the  State  to  establish 
that  fact.  The  title  which  would  have  passed 
if  the  corporation  had  a  right  to  purchase  does 
not  pasa  It  remains  in  the  par^  who  at- 
tempted to  grant  or  convey  it.  The  grantee 
can  neither  purchase  nor  hold  real  estate.  The 
assumption  of  the  opinion  of  the  court  is  that 
it  may  purchase  and  it  may  hold  real  estate.  I 
have  not  time  to  give  the  authorities  on  this 
•ubject.  They  are  numerous;  but  they  are 
generally  applicable  to  cases  in  which  the 
granting  power  of  the  corporation  is  wanting 
u  sufficient  language  to  enable  it  to  purchase 
and  hold,  and  not  to  statutes  which  are  In  their 
termi  prohibitory,  forbidding  and  peremptory. 


HERMAN  ROYBR,  Appt., 

SOLOMON  ROTH  bt  al. 

(See  8.  C  Beporter*8  ed.  901-808.) 

Invalid  patent  far  treating  rawhidu^no  pat- 
entabU  eombinatian  nor  invention. 

L  The  patent.  No.  172,84ft,  granted  to  Herman 
Royer,  Jannarj  18, 1878,  for  an  improvement  in 
maohines  for  treatioff  rawhides,  is  invalid. 

1  There  is  no  patentable  combination  of  the  au- 
tomatio  shifting  device  with  the*dnim  of  the  full- 
ing machine.    It  is  a  mere  agirroiration  pf  parts. 

1  The  shirting  device  being  old,  its  application  to 
the  fuUing  machine  did  not  require  the  exercise 
of  invention. 

[No.  88.] 

Btdmitted  Ifo9.  7, 1889.  Decided  Nov.  06,  2889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cal- 
ifornia dismissing  a  suit  in  equity  for  the  in- 
f^ngement  of  letters-patent  for  an  improve- 
ment in  machines  for  treating  rawhides.    Af- 
firmed. 
The  facts  are  stated  In  the  opinion. 
Mr.  M.  A*  WhaatoB  for  appellant 
Mr.  Btanuel  Ejre  for  appellee. 

Mr.  Justice  Blaiehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  Sutes  for  the  District 
of  California,  bj  Herman  Royer  against  Solo- 
mon Roth  and  L  P.  Degen,  to  recover  for  the 
infringement  of  letters-patent  No.  172,818, 
grantM  to  the  plaintifT  January  18, 1878,  on  an 
application  filed  November  16, 1875,  for  an  im- 
provement in  machines  for  treating  rawhidea. 


The  bill  states  that  the  invention  consisted  In 
"  combining  with  the  drum  of  a  rawhide  full-  • 
ing  machine,  operating  to  twist  the  hide  alter-  ' 
natelv  in  one  direction  and  then  in  the  other,  • 
shiftuij;  device  for  the  purpose  of  making  the 
operation  automatic  and  continuous."  rcnc' 

Each  defendant  put  in  a  separate  answer       l^^*** 
denyin|[  that  the  plaintiff  was  the  inventor  of 
sucn  stufting  device,>nd  alleging  want  of  nov- 
elty, with  proper  averments. 

After  a  replication  to  the  answers,  proofo 
were  taken,  the  case  was  brought  to  a  hearing 
and  the  circuit  court  dismissed  the  bllL  The 
decree  states  that  the  plaintiff  first  conceived  of 
the  combination  of  an  automatic  reverser  at- 
tached to  the  drum  of  a  rawliide  fulling  ma- 
chine, operating  to  twist  the  leather  in  one  di- 
rection and  the  other,  for  the  purpose  of  milk- 
ing the  operation  automatic  and  continuous,  as 
described  and  claimed  in  the  patent;  that,  at 
the  request  of  the  plaintiff,  one  Clerc,  a  me- 
chanic, made  the  automatic  reverser  desoibed  hi 
the  patent,  and  in  October,  1887,  delivered  the 
same  to  the  plaintiff,  who  attached  it  to  hisf  oil- 
ing machine;  that  the  combination  was  new 
wuh  the  plaintiff,  and  was  useful,  and  his  use 
thereof  was  secret  until  he  applied  for  the  pat- 
ent; that  it  was  not  obvious  and  was  not  known 
whether  the  new  combination  could  be  used 
iocoessf ullv  for  the  practical  treatment  of  raw- 
hide, which  was  the  work  for  which  the  com- 
bined machine  was  intended,  until  after  It  had 
been  tested  and  tried  bv  the  plahitiff ;  that  it 
was  obvious  to  any  skilled  mechanic  that  an 
automatic  reverser  could  be  applied  to  the  drum 
of  a  rawhide  fulling  machine  so  as  to  make  it 
reverse  its  motion  automatically  at  any  desired 
fixed  intervals;  that  the  patent  does  not  cover 
any  patentable  invention;  and  that,  for  thai 
reason  alone,  Uie  bill  is  dismissed. 

The  specification  says:  "  The  object  of  my 
invention  is  to  provide  an  improvement  in  a 
rawhide  fulling  machine,for  which  letters-pat- 
ent were  granted  to  me,  and  it  consists  in  an 
automatic  device  by  which  I  am  enabled  to  run 
the  machine  in  one  direction  for  a  sufficient 
length  of  time  and  then  reverse  it,  this  process 
continuing  automatiodly  untO  the  leather  la 
finished." 

The  drawings  show  the  machine  as  operated 
by  belts,  but  w  specification  states  that  gears 
or  friction  couplings  could  be  used  if  denred, 
and  the  action  of  the  machine  still  be  automat- 
ic The  machine  employed  for  fulling  raw- 
hides, or  forming  them  into  leather,  has  a  drum, 
A,  the  central  shaft  of  which  has  upon  its  lower  rsfMT 
end  a  bevd  gear.  With  this  gear  two  phiions  t****^ 
mesh  at  opposite  sides,  one  of  the  pinions  being 
mounted  upon  a  solid  shaft,  which  passes 
throng  the  hollow  shaft  of  the  other  pinion, 
and  £»  a  driving-pulley  keyed  to  it.  Another 
driving-pulley  is  keyed  to  the  hollow  shaft,  and 
a  loose  pulley  runs  between  them.  When  the 
belt  turns  one  of  the  keyed  pulleys,  the  machino 
wfll  operate  in  one  direction,  and  wbeif  the  belt 
is  shifted  to  the  other  keyed  pulley,  it  will  op- 
erate in  the  oppoeite  mrectioiL  In  order  to 
make  fuch  acoon  automatic,  there  is  a  belt^ 
shifter,  which  Is  a  part  of,  or  attached  to,  a 
sliding  bar.  That  bar  is  operated  by  a  lever, 
which  is  hinged  or  pivoted,  and  works  In  a  slot 
or  Hnk  upon  the  bar.  so  that  when  tamed  tnm 
side  to  me  it  win  alMe  the  bar  In  one  direotloo 
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or  the  other.  A  weigbt  is  Mcuiled  to  the  top 
of  the  lever,  so  that  as  soon  as  the  lever  passes 
the  centre  it  wQl  fall  by  Its  own  weight  and 
suddenly  shift  the  belt  In  order  to  operate 
this  lever,  there  is  another  sliding  bar,  which 
nkoves  below  and  parallel  with  the  sliding  bar 
first  mentioned,  the  second  bar  having  pins 
upon  each  side  of  the  lever,  so  that  when  the 
«cond  bar  is  moved  it  will  shift  the  lever.  The 
lecond  bar  has  a  nnt  projecting  downward 
from  it,  and  there  ii  a  screw  formed  upon  a 
borizontal  shaft  so  as  to  fit  the  nut.  A  belt 
from  a  pulley  on  the  solid  shaft  extends  to  a 

Eon  the  last-named  horizontal  shaft,  and 
action  the  screw  will  be  turned  in  one 
on  until  the  lev^  has  passed  the  centre 
tnd  fiJlen  over  so  as  to  shift  the  belt  to  the 
otiier  poDey,  when  the  whole  mechanism  will 
be  moved  in  an  opposite  direction  until  the 
■crew  has  acain  moved  the  second  sliding  bar 
and  levenea  the  lever.  The  specification  states 
that  the  machine  is  thus  made  automatic  in  its 
•cdqn  and  can  be  left  until  the  work  is  entire- 
ly finished;  and  that  a  frictional  coupling  or 
leveninff  gear  might  be  used  in  place  of  a  belt, 
bat  woma  not  work  as  well. 

The  claim  of  the  patent  is  as  follows:  "In 
eomlrination  with  ue  drum  A  of  a  rawhide 
htHiDg  machine,  operating  to  twist  the  leather 
altematdy  in  one  direction  and  the  other,  a 
ibiftiDji^  device  for  the  purpose  of  making  the 
operation  automatic  and  continuous,  suhstan- 
tUW  as  described." 

Iiie  evidence  is  oondiisive  that  one  Clerc,  as 
esriy  as  ISC^  in  San  Frandsoo,  made  an  au- 
tootttic  shifting  device  the  same  as  that  de- 
Krihed  in  the  patent,  and  attached  it  to  a  wash- 
ing machine,  and  cootinuad  from  that  time  to 
mkt  such  automatic  reversers  and  put  them 
into  use;  and  that,  in  1867,  at  the  request  of  the 
pbiDtiir,  he  made  the  shifting  device  described 
ID  the  patent,  which  the  pl^tiff  attached  to 
hit  fnuing  machine.  The  only  difiference  be- 
tween the  shifting  device  maHe  by  Clerc  for 
the  washing  machines,  and  that  made  by  him 
for  the  plaintiff,  was  that  in  the  hashing  ma- 
dnne  reverser  the  screw-shaft  was  driven  by 
two  mn,  one  on  each  end  of  it,  while  the  one 
deicnbed  in  the  patent  is  driven  by  a  belt;  and 
that  the  washing  machine  was  horizontal,  while 
the  phdntUTs  machine  was  upright,  in  conse- 
queoce  of  which  the  horizontal  machine  re- 
qrnred  a  spur  gear,  while  the  upright  machine 
■ad  a  bevel  gear.  But  these  cluinges  were  such 
IS  aov^dUful  mechanic  could  make.  The 
ptaSntlff,  in  giving  his  order  to  Clerc  to  make 
the  reverser,  cave  him  no  directions  as  to  how 
to  construct  it,  and  only  gave  him  a  drawing 
of  the  falling  machine  to  which  it  was  to  be 
attached. 

The  operation  of  the  automatic  reverser  in 
oooaectioD  with  the  fulling  machine  is  precise- 
ly the  satne  as  its  operation  in  connection  with 
the  washing  machine,  or  with  any  oth^  ma> 
cyse  to  wUch  it  can  be  applied.  There  is  no 
Aodiflcstioo  of  its  action  produced  by  attach- 
iBfit  to  the  fulling  machine. 

The  plahitiff  testifies  that,  before  he  had  the 
aatom^  reverser,  his  fuUhig  machine  would 
nm  in  one  direction  until  the  belt  was  shifted 
by  haad;  that  if  the  hides  got  too  hot  he  had  to 
ttDp  the  motion  and  reverse  it;  and  that  he  had 
■bo  to  atop  the  action  of  the  machine  when  the 
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automatic  reverser  was  attached  to  it,  if  th» 
hides  got  too  hot.  It  also  appears,  from  the 
plaintiff's  testimony,  that  from  1867,  when  he 
attached  the  automatic  reverser  to  his  machine, 
he  was  occupied  for  four  years  in  experiment- 
ing with  the  machine,  before  he  perfected  the 
process  of  fulling  the  hides  so  that  the  machine 
would  turn  out  satisfactory  work  regularly  and 
smoothly;  that  the  difficulty  was  not  with 
the  automatic  reverser,  because  that  worked 
and  reversed  in  the  same  manner  when  first  at- 
tached, in  1867,  that  it  did  in  1871;  that  the 
difficulty  with  the  machine,  which  caused  these 
experiments  occupying  four  years,  was  that  the 
hiaes  would  not  double  bacKward  uniformly; 
that  when  they  were  wedged  or  packed  the  au- 
tomatic reversing  apparatus  would  not  stop  the 
machine  or  reverse  it  soon  enough  to  prevent 
injury;  that  the  hides  would  dou^e  twice,  and 
would  tear  off  from  the  shaft  before  the  ma- 
chinery could  be  stopped ;  that  the  machine 
would  often  reverse  before  the  unwinding  was 
completed,and  thus  the  enlargements  of  the  two 
folds  or  doubles  would  meet,  and  the  hides  be 
torn  from  the  shaft;  that  as  vet  he  had  not  per- 
fected any  process  for  satisfactorily  producing 
the  article  now  known  as  fulled  rawhide;  that 
to  do  so  he  varied  the  condition  of  the  hides  as 
to  moisture,  until  he  found  that,  at  the  riffht 
degree  of  dampness,  the  hides  would  double 
backward  with  practical  regularity ;  that  he 
also  several  times  changed  the  means  by  which 
he  fastened  the  hides  to  the  shaft;  that  to  make 
the  article  in  Question,  the  hides  had  to  be  made 
soft  and  pliable  by  being  subjected  to  a  severe 
and  long  continued  mechanical  operation,  such 
as  twistmg  or  doubling  back  and  forth;  that, 
to  do  this,  the  hides  had  to  be  in  a  certain  con- 
dition as  to  moisture,  neither  too  dry  nor  too 
wet;  that  he  had,  therefore,  to  experiment  by 
changing  the  degree  of  moisture  ov  slight  vsp 
riations,  until  he  found  the  proper  degree;  that 
he  had  to  discover  some  mechanical  means  .by 
which  all  parts  of  every  hide  could  be  subject- 
ed to  an  equal  and  uniform  amount  of  mechan- 
ical action,  so  that  no  hard  spots  would  be  left 
in  the  hide;  that,  some  parts  of  a  hide  being 
three  times  as  thick  as  other  parts  of  the  same 
hide,  it  was  difficult  to  discover  whether  there 
was  a  degree  of  moisture  at  which  the  hides 
could  be  successfully  treated  in  the  machine, 
because  it  took  much  more  soaking  to  moisten 
tiie  thick  parts  of  the  hide  than  it  aid  the  thin; 
that  he  finally  learned  how  to  moisten  the  en- 
tire hide  unifonnly  by  peculiar  ways  of  folding 
it  while  beinfi[  moistened,  and  hannng  it  so  that 
some  parts  oi  the  hide  would  be  longer  in  wa- 
ter than  other  parts;  that  there  was  also  a  great 
difference  in  the  texture  of  different  parts  of  a. 
hide;  that  no  two  hides  are  alike  as  to  thick- 
ness and  texture;  and  that  he  did  not  overcome 
these  difficulties  until  1871. 

It  is  quite  apparent,  from  this  recital  of  the 
difflculaes  encountered  by  the  plaintiff,  none 
of  which  are  alluded  to  in  the  specification  of 
the  patent,that  if  he  invented  anything  patent- 
able, it  consisted  in  some  process  of  treating 
the  hides,  so  as  to  produce  the  merohantable- 
article  of  fulled  rawhide.  But  there  is  no  sug- 
gestion of  any  such  invention  in  the  specific  kr 
tion  or  the  claim. 

There  is  no  patentable  combination  of  the 
automatic  shifting  device  with  the  dnim  of  the- 
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fulling  machine.  It  is  a  mere  aggregation  of 
parts.  The  shifting  devioe  operates  automatic- 
ally to  reyerse  the  action  of  the  fulling  ma- 
chine in  predselj  the  same  way  that  it  operates 
when  applied  to  any  other  machine;  «aid,  the 
«hifting  deyice  being  old,  its  application  to  the 
fulUng  machine  didnot  require  the  exercise  of 
invenuon.  D^vbUPointea  Took  Oo.  t.  Two 
mveri  mf.  Oo.  100  U.  S.  117,  120, 121  [27: 
877,878]. 

The  name  yiew  was  taken  of  this  patent  by 
-Judge  Drummond  in  the  case  of  Bouer  y.  Chi- 
cago Mfg.  Co.  20  Fed.  Rep.  858,  decided  by 
him  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  in  June, 
1884,  in  which  he  held  that  the  inyention  was 
not  patentable,  because  it  was  merely  the  ap- 
plication of  an  old  device  used  in  connection 
with  a  washing  machine  to  an  analogous  use. 

The  principle  has  been  applied  by  this  court 
in  yarious  cases.  Pomace  Holder  Oo,  v.  Fetgu- 
$on,  and  cases  there  collected,  119  U.  S.  fi^, 
888  180:  406,  407] ;  Thatcher  HeaUng  Oo  y. 
Burtie,  121  U.  S.  286,  295  reO:  942,  9451;  Drey- 
fus y.  8earU,  124  U.  S.  60  [81:  852];  Hendy  y. 
Golden  State  d  Miners  Iron  Works,  127  U  S. 
870,  875  [8 »:  207,  209]. 

Ikeree  aJUrmed, 


HBNRY  C.  DAHL.  Plff.  in  Err., 

V 

SALT  RAUNHBIM. 

<8ee  &  0.  Beporter'B  ed.  280-068) 

''laeer  minina  patent-^eguitdble  otoner^-aeUon 
to  quiet  ttUe-^vein  or  lode—etidenee  of— -ad' 
terse  daim. 

1.  Where  a  person  has  complied  with  all  the  pro- 
ceedings essential  for  the  issue  of  apatent for  placer 
mining  ground,  he  is  the  equitable  owner  of  the 
mining  ground,  and  the  goyemment  holds  the 
premises  in  trust  for  bim  to  be  deiiyered  upon  the 
payments  specified. 

2.  Being  entitled  to  a  patent,  he  has  a  right  to 
ask  a  determination  of  any  claim  asserted  against 
his  possession  which  may  throw  doubt  upon  his 
title. 

8.  Where  the  existence  of  a  yein  or  lode  in  a  placer 
«lalm  is  not  Imown  at  the  time  of  the  application 
for  a  patent,  that  instrument  wtU  conyey  all  yalu- 
able  mineral  and  other  deposits  within  its  bound- 


4.  The  snbeequent  discoyery  by  the  defendant  of 
«  lode,  two  or  three  hundred  feet  outside  of  the 
tx>undaries  of  the  ground,  does  not  create  any  pre- 
sumption that  a  yein  or  lode  existed  within  them. 

5.  That  it  was  placer  ground  is  condusiyely  es- 
tablished against  the  defendant  by  the  fact  that  no 
adverse  claim  was  asserted  by  him  to  the  plaint  IfTs 
application  for  a  patent  of  the  premises  as  such 
ground. 

[No.  85.] 
Submitted  Nov.  7, 1SS9,    Decided  Nod.  tS,  1889, 

IN  ERROR  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana  to  review  a  Judgment  of 
Ibat  court  afllrming  a  judgment  and  decree  of 
^be  Second  Judicial  Distnct  Court  of  Montana 
Territory  in  fayor  of  the  plaintiff,  Saly  Raun- 
4ieim.  aajudging  and  decreeing  that  he  is  the 
owner  of  and  entitled  to  possession  of  the  prem- 
ises described  in  the  compla^***  snd  quieting 
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his  title  as  a^nst  the  defendant  or  any 
claiming  under  him.    AJfirmed. 

The  lacts  are  stated  in  the  opinion. 

Opinion  below,  6  MouU  Id*?. 

ifr.Wm«H  DeWitivforplaintiirin 

In  an  action  of  this  nature,  the  plaintiff  muai 
be  in  possession  of  the  premises  at  the  time  of 
the  commencement  of  the  action. 

g  864,  Montana  Code  Ciy.  Proa;  LpU  w.  Bol- 
Uns,  25  Cal.  487;  Bieo  y.  8pmc€,  21  CaL  504; 
Ferris  y.  Irving,  28  CaL  045;  Pralue  y.  Je^er- 
son  O.  dS.  Min.  Oo,  84  Cal.  568;  Woltfertan  r. 
Nich4h4, 6  Mont  89, 119  U.  B.  485  (80:  474). 

The  plaintiff  must  proye,  not  only  a  peases 
sion  oonstructiyely,  but  one  conaurtent  with 
his  claim;  that  is,  in  this  case,  it  must  be  a 
placer  mining  possession. 

Attwooa  y.  Anoot,  17  Cal.  88;  Oorrea  ▼.  F^ie- 
tas,  42  Cal.  889. 

Placer  mining  ground  is,  in  law  and  in  fad, 
that  which  is  available  and  yaluaUe  for  placer 
mining  purposes. 

Afford  y.  Bamum,  45  Cal.  482;  Ah  Yew  y. 
Ohoate,  24  CaL  562;  U.  8.  y.  Iron  BUver  Min, 
Oo.  128  U.  S.  678  (82:  571);  Colorado  Goal  d 
Iron  Oo.  y.  U  8. 128  U.  S.  807  (81: 182). 

(No  counsel  for  defendant  in  error.) 

Mr.  Justice  Field  deiiyered  the  opinion  of 
the  court: 

This  is  an  action  to  quiet  the  title  of  the 
plaintiff  below  to  certain  placer  mininjg  ground, 
forty  acres  in  extent,  situated  in  SuVer  Bow 
County,  Montana,  of  which  he  daima  to  be  the 
owner,  and  in  a  portion  of  which  the  defendant 
claims  to  haye  some  right  and  interest,  and  for 
which  portion  he  has  applied  for  a  patent.  The 
plaintiff  asserts  title  under  a  location  of  the 
ground  as  a  placer  claim  on  the  22d  of  Feb- 
ruary,. 1880,  by  parties  from  whom  he  pur- 
chased. 

The  defendant  asserts  title  to  a  poni<Mi  of 
that  ground,  being  three  acres  and  a  fractioo  ot 
an  acre  in  extent,  as  a  lode  claim  under  a  loca- 
tion by  the  name  of  the  Betsy  Dahl  Lode, 
made  subsequently  to  the  location  of  the  prem- 
ises as  placer  mining  ground,  and  subseqncaitly 
to  the  application  uy  the  plaintiff  for  a  patent 
therefor.  That  application  was  made  on  the 
16th  of  July,  1881,  and  the  register  of  the  local 
land  office  caused  notice  of  it  to  be  published 
as  required  for  the  period  of  sixty  days.  All 
the  other  proyisions  of  the  law  on  the  subject 
were  also  complied  with.  See  8i.  Louis  SmsU- 
ing  d  Rtf.  Oo.  y.  Kemp,  104  U.  S.  686,  658  [M: 
875,  881J.  To  this  application  no  adyerse 
claim  to  any  portion  of  the  ground  was  filed 
by  the  defendant  or  any  other  person,  and  the 
statute  proyides  that  in  such,  case  it  shall  be 
assumea  that  the  applicant  is  entitled  to  a  pateot 
upoo  certain  prescribedpayments,  and  that  no 
adyerse  claim  exists.  The  statute  also  declarei 
that  thereafter  no  objection  of  third  parties  to 
the  issue  of  a  patent  shall  be  heard,  except  it 
be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  requirements  of  the  law.  No 
such  failure  was  shown  by  the  defendant.  He 
is  therefore  precluded  from  calling  in  questlfe 
the  location  of  the  claim,  or  its  character  si 
placer  ground. 

The  only  position  on  which  the  defendant 
can  resist  the  pretensions  of  the  plaintiff  is  that 
the  placer  ground,  for  a  patent  of  wliich  he  sp- 
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piM,  docs  not  embrace  the  lode  claim.    The 

effect  to  be  given  to  that  position  depends  upon 

the  anftver  to  the  question  wbeiber  at  the  time 

cf  his  application  any  vein  or  lode  was  known 

to  exist  within  the  boundaries  of  the  placer 

claim,  which  was  not  included  in  bis  appiico- 

tioQ.    SecUoo  2388  of  the  lievised  Statutes  pro- 

▼^[es  tliat  when  one  applies  for  a  placer  patent, 

who  is  at  the  time  in  the  possesaun  of  a  vein 

or  lode  induded  within  its  boundaries^be  must 

state  that  fact,  and  then  on  payment  of  the  sum 

requirfd  for  a  vein  or  lode  and  twenty-flre 

feet  on  each  side  of  it  at  five  dollars  an  acre, 

aad  two  dollars  and  a  half  an  acre  for  the 

plaoer  claim,  a  patent  will  issue  to  him  covering 

bo^  the  placer  claim  and  the  lode.    But  it  aiso 

provides  that,  where  a  vein  or  lode  is  known 

to  eadst  at  the  time  within  the  boundaries  of  a 

placer  claim,  the   application  for  a  patent, 

which  does  not  also  include  an  application  for 

the  vein  or  lode,  will  be  construed  as  a  con- 

chmve  declaration  that  the  clahnant  of  the 

placer  claim  has  no  right  of  possession  to  the 

vein  or  lode;  and  also  that  where  the  existence 

of  a  vein  or  lode  in  a  placer  claim  is  not  known 

at  the  time  of  the  application  for  a  patent,  that 

insunment  will  convey  all  valuable  mineral 

and  other  deposits  within  its  botmdaries. 

It  does  not  appear  in  the  present  case  that  a 
patent  of  the  United  States  has  been  issued  to  the 
pbiotiif ;  but  It  appears  that  he  bas  complied 
with  all  the  proceedings  essential  for  the  issue 
of  audi  a  patent  He  is  therefore  the  equitable 
owner  of  the  mining  ground,  and  the  govern- 
ment holds  the  premises  in  trust  for  him  to  be 
deOvered  upon  Uie  payments  specified.  We 
aooordinriy  treat  him,  in  so  far  as  the  questions 
involved  in  this  case  are  concerned,  as  though 
the  patent  had  been  delivered  to  him.  Being 
entitled  to  tt,  he  has  a  right  to  ask  a  determina- 
tion of  any  claim  asserted  against  his  po6se»> 
skm  which  may  tlirow  doubt  upon  his  title. 

Wlken  it  can  be  said  that  a  lode  or  vein  is 
known  to  eidst  in  a  placer  mining  claim,  within 
the  meaning  of  section  2888  of  the  Revised 
Statotes,  was  considered  to  some  extent  in 
Bqrnoldi  V.  Iran  BUwr  Min,  Co,  116  U.  8. 
<n7  [29: 7741,  and  Iron  Stiver  Min,  Oo.  v.  B^ 
ntidi,  124 U.  &  874  [81:466],  and  also  in  IToyes 
V.  Mantle,  127  U.  8.  848, 868  [82:  168.  170], 
and  some  of  the  difficulties  in  giving  an  answer 
that  would  be  applicable  to  all  cases  were  there 
sttted.    In  the  present  case  no  difficulty  arises, 
for  the  question  was  left  to  the  jury  and  de- 
cided by  them.    The  court  instructed  them  to 
the  effect  that  if  they  believed  that  the  prem- 
Iks  were  located  by  the  grantors  and  predeces- 
son  in  interest  of  the  plaintiff  as  a  placer  min- 
ing cUfan  in  accordance  with  law,  and  they 
continQed  to  hold  the  premises  until  conveyed 
to  the  plaintiff,  and  the  plaintiff  continued  to 
|,   bold  them  up  to  the  time  of  his  application  for 
'  s  patent  therefor,  and  at  the  time  of  such  ap- 
pncatkKi  there  was  no  known  lode  or  vein 
within  the  botmdaries  of  the  premises  claimed, 
tMr  verdict  diould  be  for  the  plaintiff. 

The  tniT,  havine  found  a  general  verdict  for 
tbeplamtiff,  must  be  deemed  to  have  found  that 
00  Burh  lode  as  claimed  by  the  defendant  v^- 
Med  when  the  application  of  the  plaintiff  for 
i  patent  was  filed.  We  may  also  add  to  what 
■  thus  concluded  by  the  verdict  that  there  was 
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no  evidence  of  any  lode  existinff  within  tha 
boundaries  of  his  claim,  either  wnen  the  plain- 
tiff made  his  application  or  at  any  time  before. 
The  discovery  by  the  defendant  of  the  Dahl 
lode  two  or  three  hundred  feet  outside  of  those 
boundaries  does  not,  as  observed  by  the  court 
below,  create  anv  presumption  of  the  posses- 
sion of  a  vein  or  lode  withm  those  boundaries, 
nor,  we  may  add-  that  a  vein  or  lode  existed 
within  them. 

It  is  earnestly  objected  to  the  title  of  the 
plaintiff  that  he  did  not  present  any  proof  that 
the  mining  ground  claimed  by  him  was  plaoer 
ground.  It  appeared  that  the  ground  had  been 
surveyed  and  returned  by  the  surveyor-general 
of  Montana  to  the  local  land  office  as  mineral 
land,  and  the  defendant,  in  asserting  the  pos- 
session of  a  lode  upon  it,  admits  its  mineral 
character.  That  it  was  placer  ground  is  con- 
clusively established  in  this  controversy,  against 
the  defendantyby  the  fact  ^bat  no  adverse  claim 
was  asserted  by  him  to  the  plaintiff's  applica- 
tion for  a  patent  of  the  premises  as  such  ground. 
That  question  is  not  now  open  to  litiinttion  by 
private  parties  seeking  to  avdd  the  effect  of  the 
plaintiff's  proceedings. 

Several  questions  presented  by  the  plaintiff 
in  error  in  nis  brief  we  do  not  notice,  oecause 
they  arise  only  upon  the  motion  made  by  him 
for  a  new  trial.  The  rulings  upon  such  a  mo* 
tion  are  not  open  to  consideimtlon  in  this  court 

Judgment  afflrmed. 


HENRY  0.  DAHL,  Ptff.  in  Bfrr.. 

V. 

THE  MONTANA  COPPER  COMPANY. 
(See  &  a  Beporter's  ed.  flM-aor J 

Patent  far  placer  groundr—eetappel— effect  ef 
lode  or  vein,  known  to  eoM^'queitton  not  raieii 
bypleadingi, 

V  Wbere  plaintiff  applied  for  a  patent  for  plaoer 
ffTound,  and  complied  with  the  law,  and  do  ad- 
verse claim  was  filed  hy  defendant  during  the 
period  of  the  publication  of  notice  of  the  ap- 
plication, the  latter  is  precluded  from  questioning 
plaintiirs  right  to  the  patent  and  from  objecting 
to  the  location  or  its  oharaoter  as  plaoer 
ground. 

S.  If  a  lode  claim  Is  subeequentiy  located  by  de- 
fendant on  the  premises,  the  only  question  open 
to  him  in  an  action  by  plaintiff  to  quiet  his  title 
is  whether  the  lode  or  vein  claimed  by  defendant 
was  known  to  exist  at  the  time  of  plaintiff*s  ap- 
plication, none  having  been  included  therein. 

SL  The  incompetenoy  of  a  foreign  corporation  to 
own  property  in  a  Territory,  without  having  oom- 
plied  with  the  provisions  of  the  territorial  law  in 
that  respect*  cannot  be  oonsidered  in  this  court, 
unless  set  up  m  the  pleadings  in  the  court  be- 
low. 

[No.  86.] 
aubmitted  Nov.  7, 1889.    DecidedNov.  iS,  1889. 

r\  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana  to  review  a  Judgment 
affirming  a  Judgment  and  decree  of  the  District 
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Court  of  tbe  Second  District  of  Montana  Ter- 
ritory, in  faTor  of  plaintiff,  in  an  action  to  quiet 
the  title  to  certain  placer  mining  grounds  in 
Silver  Bow  County,  Montana,  claimed  by  the 
plaintiff.  The  Montana  Copper  Company,  under 
a  location  made  in  March,  1879,  against  the  as- 
aertion  of  ownership  bv  defendant  to  a  portion 
of  the  premises  as  a  loae  claim,  under  location 
made  in  March,  1881.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

2 pinion  below,  6  Mont.  181. 
r.  W.  SL  DeWitt  for  plaintiff  in  error. 
(No  counsel  for  defendant  in  error.) 

Mr.  JuiUes  Field  delivered  the  opinion  of 
the  court: 
This  is  an  action  to  quiet  the  title  to  certain 

glacer  mining  ground,  twenty  acres  In  extent, 
1  Silver  Bow  County,  Montana,  claimed  by 
the  plaintiff  below,  The  Montana  Copper  Com- 
panv,  under  a  location  made  in  Majrch,  1879, 
against  the  assertion  of  ownership  by  the  de- 
fendant to  a  portion  of  the  premises  as  a  lode 
claim  under  a  location  made  in  March,  1881. 

The  plaintiff  applied  for  a  patent  for  its 
placer  ground  in  November,  1880,  and  notice  of 
the  application  was  published  by  the  reg^ter  of 
the  local  land  office,  and  all  other  provisions 
of  the  statute  required  In  such  cases  were  com- 

Slied  with.  No  adverse  claim  was  filed  by  the 
efendant  or  anvone  else  during  the  period  of 
Imblication.  The  Dabl  lode  claim  was  not 
ocated  until  after  that  period  had  expired.  The 
defendant  is  therefore  precluded  from  ques- 
tioning the  right  of  tbe  plaintiff  to  a  jiatent  for 
the  premises,  and,  of  course,  from  objecting 
[265]  either  to  the  location  or  its  character  as  placer 
ground.  The  only  question  open  to  him  in  this 
controversy  is  whether  tbe  lode  or  vein  claimed 
bv  him  was  known  to  exist  at  the  date  of  tbe 
pudntifrs  application,  none  having  been  in- 
cluded in  sucn  application,  and  upon  tbat  ques- 
tion a  Jury  have  passed,  and  found  spedally 
that  no  lode  or  vein  was  then  Imown  to  exist 
within  the  boundaries  of  the  placer  claim. 
The  case  is  similar  in  this  respect  to  tbe  one 

Iust  decided,  Dahl  v.  Baunheim,  ante,  p.  894. 
)ut  the  plaintiff  in  error  endeavors  to  raise  an- 
other question  in  this  court,  namdy,  as  to  the 
competency  of  The  Montana  Copper  Company, 
the  plaintiff  below,  to  do  business  in  the  Ter- 
ritory, and,  consequentlv,  to  maintain  any  suit 
respecting  its  property,  because  it  does  not  ap- 
pear that  it  has  complied  with  the  conditions 
Imposed  by  the  Statute  of  the  Territory  to  its 
transacting  business  there.  Tbnt  Statute,  which 
was  passed  In  July,  1879,  provided  that  all 
foreign  corporations  organized  under  the  laws 
of  any  State  or  Territory  of  the  United  States, 
or  by  virtue  of  any  spedal  Acts  of  tbe  Legisla- 
tive Assembly  of  such  State  or  Territory,  or  of 
any  foreign  government,  should,  before  doing 
business  within  the  Territonr,  file  in  the  office 
of  its  secretary  and  In  the  office  of  the  county 
recorder  of  the  county  wherein  they  intend  to 
carry  on  business,  an  authenticated  copy  of 
their  charter  or  certificate  of  incorporation,  and 
also  a  statement  verified  by  their  president  and 
secretary,  and  attested  by  a  majority  of  the 
board  of  directors,  showioff : 

Ftret.  Tbe  name  of  such  incorporatloii,  and 
the  location  of  its  principal  ottoe  or  place  of 


1? 


business,  without  this  Territory;  and,  if  it  is  to 
have  any  place  of  business  or  principal  office 
within  this  Territory,  the  location  thereof. 

Second,  The  amount  of  its  capital  stock. 

TTUrd,  The  amount  of  its  capital  stock  act- 
ually paid  in  money. 

Foarih,  The  amount  of  its  capital  stock  paid 
in  any  other  way,  and  in  what. 

Fifth,  The  amount  of  the  assets  of  the  in- 
corporation, and  of  what  the  assets  consist, 
with  the  actual  cash  value  thereof. 

Sixth,  The  liabilities  of  such  incorporation, 
and,  if  any  of  its  indebtedness  is  secured,  how 
secured,  and  upon  what  property. 

The  Statute  also  provided  that  such  corpora- 
tion or  joint-stock  company  should  file  at  the 
same  time  and  in  tbe  same  offices  a  certifi- 
cate under  the  signature  of  its  president,  or  other  [  266] 
acting  head,  ana  its  secretary,  stating  that  the 
corporation  had  consented  to  be  sued  in  the 
courts  of  the  Territory  in  all  causes  of  action 
arising  within  it,  and  that  service  of  process 
might  be  made  upon  some  person,  a  dtisen  of 
the  Territory,  whose  name  and  place  of  resi- 
dence should  be  designated,  and  that  such  serv- 
ice should  be  taken  and  held  to  be  as  valid  to 
all  intents  and  purposes  as  if  made  upon  tbe 
company  in  the  State  or  Territory  under  the 
laws  of  which  it  was  organized. 

The  Statute  also  provfded  a  forfeiture  of  ten 
dollars  a  day  for  every  day  in  which  such 
foreign  corporation  should,  after  four  months 
from  the  publication  of  the  Act,  neglect  to  file 
the  statements  and  ccrtificatet  menuoned,  and 
declared  that  all  acts  and  contracts  made  by 
such  incorporation,  or  any  agent  or  agents,  dur- 
ing the  time  it  should  fail  and  neglect  to  file  the 
statements  and  certificates,  should  be  void  and 
invalid  as  to  such  corporation.  In  the  present 
action  the  plaintiff  alleges  in  its  complaint  thai 
it  is  a  corporation  created  under  the  Laws  of 
New  York,  doing  business  in  Silver  Bow 
County,  in  the  Territory  of  Montana,  and  ia 
the  owner  of  the  property  in  controversy.  Tbe 
answer  of  the  defendant  does  not  deny  its 
incorporation,  or  its  right  to  do  business  in  that 
county,  but  onlv  its  ownership  of  the  property. 
No  question  is  therefore  raised  on  the  pleadings 
as  to  its  competency  to  do  business  within  the 
Territory  for  want  of  compliance  with  the 
provisions  of  the  territorial  law.  The  question 
at  issue  on  the  pleadings  and  on  the  trial  in  the 
court  below  was  confined  to  the  ownership  of 
tbe  mining  ground.  Without,  therefore,  con- 
sidering the  validity  and  force  of  the  provisiona 
of  that  law  (Congress  having  pemutted  cor- 
porations, whether  formed  within  or  without 
that  Territory,  to  explore  for  and  hold  mining 
claims  on  tbe  public  domain,  MeKinley  v. 
Wheeler,  180  U.  S.  680  [82:1048]).  or  whether, 
if  they  are  valid,  any  parlies  except  the  govern- 
ment of  the  Territory  can  allege  a  disregard        

of  them,  to  defeat  the  title  of  toe  corporation  [S€t] 
to  its  property  {FritU  v.  Palmer,  182  U.  S.  282. 
aii<0,p.817),  it  is  sufficient  in  this  case  to  say  that 
such  incompetency  cannot  be  considered  unless 
set  up  in  the  pleadinffs  in  the  court  below.  A 
failure  to  comply  unth  the  provirions  of  tbe 
law  will  not  be  presumed  in  tne  absence  of  any 

allegation  on  the  subject.    The  obisction  can-       

not  be  urged  for  the  first  time  in  tlus  oouil 

Judgment  e^ffirmed, 
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JARED  E.  REDFIELD.  PIJ  in  Err., 

V, 

WILLIAM  P.  PARKS  ktai. 

tiSee  8.  a  Beporter'B  ed.  ta»-2aL} 

Qu'vemment  not  amenabie  to  the  Statute  qf 
Limutations  nor  the  doctrine  cf  ladiee^Btat- 
tUe,  when  begine  to  run  in  ejectment — legal 
title — action  based  on  patent  for  land^void 
tax  deed — not  sufficient  to  give  color  <tf  title 
under  Statute^ 


L  Ho  state  Statute  of  LImltattoiis  can  affect  the 
ricliti  of  the  United  States;  it  it  not  j^mpnubte 
to  the  Statote  of  limttatlone  or  the  doctrine  of 


L  In  ttke  oonrti  of  the  United  States,  m  an  aotion 
of  fldeotment  baaed  upon  a  title  derived  from  the 
COTcmmeot,  the  Statote  of  Limitations  does  not 
begin  to  run  until  the  date  of  the  ffovemment 
patent  for  the  land. 

&  Plaintiff  in  ejectment  must  recover  on  the  legal 
title,  and  cannot  recover,  in  the  courts  of  the 
United  States,  upon  the  equitable  title  evinced  hj 
Ws  oertUlcates  of  purchase  made  by  the  register 
of  the  land  ofBce:  and  he  therefore  cannot  com- 
meooe  the  aotion  until  the  nuUdnff  of  the  patent 
for  the  land. 

4  An  Arkansas  tax  deed  is  Void  where  the  land 
maaold  for  taxes  on  a  day  not  authorised  bylaw. 
L,  When  a  deed,  founded  on  a  sale  for  taxes,  is 
toiiodnoed  in  support  of  the  bar  of  a  possession 
mider  Statutes  of  Limitations,  it  is  of  no  avail  if 
itappeais  upon  its  face  and  by  its  own  terms  to 
be  absolutely  void.  Such  a  deed  cannot  create 
color  of  title  which  will  bring  the  esse  within 
meh  Statutes. 

[No.  27.] 
Jj^rA  15,  1889.     Bedded  No9.  18, 
1889. 

rl  ERROB  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas  to  review  a  judgment  for  the  de- 
fendtnts  in  an  aclion  in  the  nature  of  eject- 
BSDi  to  recover  possession  of  real  estate,  upon 
t  triil  by  the  court  without  a  jury.  Bn&rsed, 
snd,  upon  the  findings  qf  fact  by  the  eowrt, 
ordered  that  Me  circuit  enter  judgment  for 

The  facts  sre  stated  in  the  opinion. 

JKr.  Sol  F.  Cl»rk,  for  plaintiff  in  error: 

To  constitute  a  color  of  title  under  the 
8tamte  of  Limitations  the  adverse  claimant 
most  bdieve  the  deed  or  will  under  which  he 
eliims  gives  him  a  sound  title. 

Bos  V.  Jiedlar,  89  Pa,  98.  W;  McCkiU  t. 
^sda.  8  Wstu,  72;  Attutood  v.  Fricot,  17  Cal. 
4S;  Buddeg  v.  Taggart,  62  Ind.  288;  Missis- 
tipDi  ^T.  R,  Oo.  V.  Dewiney,  42  Miss.  555; 
Sedgwick  A  Wait's  Trial  of  Titles  to  Land, 
S  775;  Lebanon  Min,  Oo.  v.  Rogers,  8 Colo.  84; 
Oritpsn  v.  Haihnacan^  50  Mo.  544;  Fugate  y. 
Pitrc$.  49  Mo.  447;  Bradley  y.  West,  60  Mo. 
41:  Chapman  ▼.  Templeton,  58  Mo.  465;  Ban- 
9ihsl4  8t.  J,  R  Oo.  y.  Clark.  68  Mo.  871; 
OKw  V.  Bamm,  87  Iowa.  510;  Texas  Land  Oo. 
▼.  VaUssM,  51  Tex.  62. 

Aod  to  be  in  good  faith  the  party  most 

Kom-Sale  of  land  fOr  taxes;  strict  compliance 
ykustnte  necessary.  See  tioU  to  Williams  v. 
^•ftOB,  IT  U.  B.  4  Wheat.  77  (4: 103). 

mu.s. 


honestly  believe  be  has  a  good  title,  and  his 
purcliase  must  bs  because  be  wants  the  land 
to  cultivate,  or  for  some  useful  purpose. 

McCracken  v.  San  Francisco,  16  Cal.  686 
Ben  V.  Hunt,  20  N'.  J.  L.  498;  Baker  v  Smn 
82  Md.  855;  Fmlke  y.  Bond,  41  N.  J.  L.  547 

If  Harper  was  a  tenant  at  all,  it  was  a  ten 
ancy  at  will,  or  by  sufferance,  and  was  de 
termined  upon  the  sale  of  the  premises. 

Tiedeman  on  Real  Property,  318,  714;  Boe 
y.  Thomas,  6  Eng.  L.  &  Kq.  487;  Bill  v.  Jor- 
dan,  80  Me.  867;  Morse  y.  Ooddard,  18  Met. 
177;  Howard  v.  Merriam,  5  Cush.  568;  Sted- 
man  v.  Qassett,  18  Vt.  846;  Eemphitt  y.  Tevis, 
4  Watts  &  8.  585. 

Under  bare  color  of  title,  constmctiye  ad- 
verse possession  will  not  extend  beyond  the 
parts  and  parcels  of  land  upon  which  actual 
possession  is  taken. 

ThomMon  y.  BurJians,  79  N.  T.  100;  Chand- 
ler y.  Spear,  22  Vt.  406:  Ptpp&r  v.  O'Bowd, 
89  Wis.  588,  550;  Kimball  v.  Stormer,  65  CaL 
116;  Cairo  dt  F.  B.  Co.  v.  Parks,  82  Ark.  181; 
Baddiffe  y.  Scruggs,  46  Ark.  96, 104. 

The  Statute  of  Limitations,  by  adverse 
constructive  possession,  cannot  commence  to 
run  against  the  owner  until  the  patent  issues. 

Smith  v.  Carta,  15  Tex.  1«);  Farley  v. 
Smith.  89  Ala.  88;  Beach  y.  Gabriel,  29  Cal. 
580:  Be  Miranda  y.  Toomey,  51  Cal.  165;  Buke 
y.  Thompson,  16  Ohio,  84;  Thomas  v.  Batchy 
8  8umn«  170;  Kennedy  y.  Tmensley,  16  Ala. 
289. 

A  tax  deed,  to  be  color  of  title,  must  have 
been  received  in  good  faith. 

Winstanley  v.  Meacham,  58  HI.  97;  Bolton 
y.  Luras.  68  111.  887;  HolUnoay  v.  Clark,  27 
ni.  486. 

Where  a  deed  is  void  because  the  sale  is 
void,  it  gives  neither  seisure  nor  right  to  enter 
upon  the  premises. 

Brookings  v.  Woodin,  74  Me.  224;  Watting- 
ford  V.  Fiske,  24  Me.  887. 

An  unauthorized  sale  passes  neither  title 
nor  color  of  title. 

McKee  v.  Lamberton,  8  WatU  &  8.  114; 
Oranmer  y.  Hatt,  4  Walts  &  8.  86;  Knox  v. 
Cleveland,  18  Wis.  245;  AUen  y.  Morse,  73  Me. 
502. 

Where  a  sale  is  yoid,  a  pretended  tax  deed 
is  void  upon  its  face. 

Bois  y.  Merriam,  5  Fed.  Rep.  489;  McOatock 
y.  PoOaek.  18  Neb.  585. 

And  a  sale  is  yoid  where  it  was  not  made 
on  a  day  authorised  by  law. 

Chandler  v.  Keeler,  46  Iowa,  599;  Butler 
y.  Bdano,  42  Iowa,  860. 

Mr.  Daniel  W.  Jones,  for  defendants  in 
error: 

Plaintiff  In  ejectment  must  prove  that  he 
has  the  legal  estate  and  the  right  of  entry,  and 
that  defendant  is  in  possession. 

Miller  v.  Mclntyre,  81  U.  8.  6  Pet.  61  (8: 
820):  Baniel  v.  Lrfevre,  19  Ark.  202;  Fleming 
V.  Johnson,  96  Art.  428;  2  Oreenl.  on  Ev. 
§804. 

An  action  of  ejectment  cannot  be  main- 
tained in  a  federal  court  on  an  equitable  title. 

Foster  y.  Mora,  98  U.  8.  425  (25:  191); 
Sheirbum  y.  BeOordova,  65  U.  8.  24  How. 
428  (16: 741);  Fmn  y.  Edme,  62  V.  8.  21  How. 
481  (16:  198);  MeCod  y.  Smith,  66  U.  8.  1 
Black,  459  (17:  218);  Litchfield  y.  Bubuqus  S 
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P.  R  Oo.  74  U.  8. 7  Wall.  270. 978  (19 :  150, 151); 
IWeifuU  y  PUUt,  85  Ark.  456^  455. 

Any  inatrament  haviog  a  gimntor  and  grant- 
ee, and  containing  a  description  of  the  land 
Intcoided  to  be  conrejed,  and  apt  words  for 
thel^  conveyance,  gives  color  of  title. 

Eardin  v.  Orate,  50  IlL  215;  Piatt  County 
V.  Gooddl,  97  111.  84;  Th<ma$  v.  StiMe,  82 
Iowa,  71-77;  ToU  v.  Wnght,  87  Mich.  98-98; 
PiUmo  V.  Roberta,  54  U.  8.  18  How.  472  (14: 
228);  Logan  v.  Jdks,  84  Ark.  547-IM9;  Ooftr 
V.  Brooks,  20  Ark.  542;  EUiott  v.  Ptaree,  20 
Ark.  506;  EaUv.  Law,  102 U.  8.451  (25:  21*0; 
Ott&rman  v.  Baldwin,  78  U.  8.  6  Wall.  124  (18: 
782);  Beard  v.  Dansby,  48  Ark.  184;  ffodgee  v. 
Eddy,  88  Vt.  845;  BeU  v.  Longworth,  5  Ind. 
278-277. 

Good  faith  is  not  necessary  to  sustain  color 
of  title  under  the  Statutes  of  Limitation. 

Cofer  V.  Brooke,  20  Ark.  542;  Bingo  v. 
Woodruff,  48  Ark.  486;  Mooney  v.  Cookie,  80 
Ark.  655;  Logan  v.  JeUce,  84  Ark.  549;  Brooke 
V.  Bruyn,  85  111.  894;  McMvUin  v.  Brwin,  58 
Oa.  42M;  1  Wbart.  Law  of  Ev.  8d  ed.  §  856. 

No  particular  acts  are  necessary  to  consti- 
tute actual  possession.  Control  and  dominion, 
evidenced  oy  any  acts,  give  and  constitute 
actual  possession. 

CoryeU  v.  Cain,  15  Cal.  578;  Webber  v. 
Clarke,  74  (;b1.  11;  Lord  Advocate  v.  Blantyre, 
L.  R  4  App.  Cas.  '770.  791;  Jones  v.  Willi  ame, 
2  Mees.  &  W.  881;  EUieott  v.  PmtI,  85  U.  S. 
10  Pet  442  (9;  475);  Seott  v.  Belany,  87  Dl. 
148;  ^rton  v.  Carruth,  1  Dev.  &  B.  L.  2; 
Knalieh  v.  JoAn«>i»,  17  Cal.  116;  Den  v.  .Eun^, 
20  N.  J.  L.  492;  Beaupland  v.  MeEeen,  28 
Pa.  124. 

It  iB  not  necessary  that  a  claimant  should 
occupy  the  land  claimed  by  him  in  person  in 
order  to  be  entitled  to  the  benefit  of  the  Stat- 
ute of  Limitations.  He  can  occupy  by  a  ten- 
ant or  agent. 

OreM  V.  Fbnyth,  65  U.  8.  24  How.  182  (16: 
788);  Martin  v.  Judd,  81  m.  488,  492. 

The  unintemipted  adverse  possession  of 
two  or  more  persons  holding  in  privity,  one 
under  the  other,  following  in  succ^on,  with- 
out leaving  the  property  occupied  vacant,  for 
the  time  prescribed  by  the  Statute  of  Limita- 
tions, win  create  the  statutory  bar. 

Chritty  V.  Afford,  68  U.  8.  17  How.  601  (15: 
256). 

The  amendment  of  the  complaint,  setting 
up  the  title,  is  equivalent  to  a  new  action. 
The  Statute  of  Limitations  continued  to  run 
until  the  amendment  was  made. 

Sieard  v.  Davie,  81  U.  8.  6  Pet  124  (8:  842); 
WHkee  v.  BUioi,  5  Craoch,  C.  C.  611;  Lagow 
▼.  yeOeon,  10  Ind.  188. 

The  land  sued  for  Was  fnot  exempt  from 
taxation. 

St.  Louie,  L  M,  dt  8.  R  Oo.  v.  Xgfttn,  80 
Ark.  693;  Union  POe.  R  Co,  ▼.  MeSnane,  89 
U.  8.  22  Wall.  460  (22:  751). 

As  soon  as  The  Mississippi,  Ouachita  and 
Red  River  Railroad  Company  paid  the  price 
for  the  land  and  received  its  certlncate,  the 
contract  of  purchase  became  complete;  the 
lands  were  segregsted  from  the  put>hc  domain 
and  became  private  property,  and  thereafter 
taxable. 

Witkerepoan  v.  Duncan,  21  Ark.  240,  71  U. 
8.  4  Wall.  210  (18:  880);  Diver  v.  Friedheim, 
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48  Ark.  208;  OarroU  v.   Safford,  44  U.   8.   8 
How.  441  (11 :  671);  Smith  v.  BoUie.  46  Ark.  ^4. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Arkansas.  The  action  in  that  court  was 
in  the  nature  of  ejectment  to  recover  posses- 
sion of  real  estate,  brought  by  Jared  E.  Red- 
field,  the  present  plaintiff  in  error,  against 
William  P.  Parks,  Charles  Harper  and  others. 
The  case  was  submitted  to  the  court  without 
a  Jury,  which  made  a  flndlog  of  facts  on  which 
was  rendered  a  judgment  for  the  defendants. 

The  principal  issue  in  the  cssp  before  that 
court  was  on  the  defense  under  the  Statute  of 
Limitations.  The  plaintiff  rolled  upon,  and 
introduced  in  evidence,  a  patent  from  the  Unit- 
ed States  dated  April  15.  1875,  conveying  the 
property  to  The  Mississippi,  Ouachita  and 
Red  River  Railroad  Companv,  reciting  the 
purchase  by  that  company  of  the  land  in  con- 
troversv  and  the  payment  of  f  594.48  for  it. 

The  plaintiff,  Redtield.  purchased  this  land 
at  a  Judicial  sate,  on  a  judgment  against  that 
company,  for  the  sum  of  five  hundred  dollars, 
and  received  a  deed  under  that  purchase.  It 
further  appears  from  the  findin^^s  of  the  court 
that  the  railroad  company  made  payment  in 
full  for  the  land  September  10,  1856,  and  re- 
ceived at  that  time  the  certificate  of  the  rein's- 
ter  of  the  land  oflAce.  The  approval  of  tbia 
entry  for  the  issue  of  a  patent  was  made  at  the 
General  Land  Office  in  Washington,  June  \, 
1874.  The  circumstances  under  which  the 
delay  in  the  issue  of  a  patent  was  had  are  not 
stated. 

The  defendants  relied  upon  a  deed  m%d<»  bf 
the  county  clerk  of  Lafayette  County,  Ar- 
kansas,  to  W.  P.  Parks  and  James  M.  Mont- 
gomery, on  the  11th  day  of  At^gust,  1871, 
upon  a  sale  for  taxes  for  the  year  1868,  and 
upon  adverse  possession  under  the  Statute  of 
Arkansas  of  two  years  in  regard  co  claima 
under  tax  sales,  and  the  general  btatute  of 
Limitation  of  seven  years. 

This  action  was  commenced  by  the  plaintiff 
on  the  11th  dav  of  April,  1882.  The  court 
announced  the  following  conclusions  of  law: 

"1st.  That  said  tax  deed  to  Parks  and 
Montgomery  for  said  land  is  void,  because  the 
land  was  sold  for  the  taxes  of  1868  on  a  day 
not  authorized  by  law. 

"2d.  That  under  the  laws  of  this  SUte.  not- 
withstanding said  tax  deed  la  void  upon  its 
face,  for  the  reason  stared,  it  constitutes  a 
claim  and  color  of  title  sufficient  to  put  in 
motion  the  Statute  of  Limitations  in  favor  of 
any  person  in  possession  nnder  it 

*'8d.  That  the  possession  taken  by  Parka 
and  Montgomery  of  said  land  under  said  tax 
deed,  in  the  manner  set  out  in  the  finding  of 
facts,  constitutes  in  law  actua],peaceable,open. 
notorious  and  adverse  possession  of  the  whole 
of  said  land;  and  said  possession  of  said  land 
having  been  taken  bv  Parks  and  Montgomery 
as  early  as  the  month  of  February,  1874,  and 
maintained  continuously  by  them  and  theii 
grantees  down  to  the  trial  of  this  cause,  the 
plaintiff's  right  of  action  to  recover  said  land 
is  barred  bv  the  two  years'  Statute  of  Limit, 
ation  contained  in  section  4475  of  Manafleld'a 
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Digest,  and  also  by  the  seven  years*  Statute  ol 
LimitaUoQ  contained  in  section  4471  of  the 
mme  Digest." 

Among  the  reonestt  asked  hj  the  plaintiff 
and  ref oaed  by  the  court  were  the  following 
declarations  of  law: 

*'eth.  The  plaintiff's  title  to  the  lands  in 
this  case,  and  that  of  those  ander  whom  he 
daima,  dates  from  the  issuance  of  the  r'^^^nt 
of  the  United  States  to  The  Mississippi.  >ua- 
cbiu  and  Red  Rlrer  Railroad  Company,  on 
ibe  15Ui  day  of  April,  1B75.  and  the  Statute 
did  not  commence  running  in  behalf  of  the 
defendants,  or  any  of  them,  until  4uch  natent 
was  issued." 

**8ib.  Thst  no  adrerse  pou^ssion  of  land 
can  be  acquired  while  the  title  is  sHll  in  the 
l>Dited  Buites  irovernmeot,  and  that  roe  patent 
issued  ou  the  1Mb  day  of  April,  1875.  did  not 
^*  relate  hack,  so  as  to  make  the  possession  of 
the  defadants  adverse  prior  to  the  date  of 
tbe  patent. 

*iNb.  That  neither  the  plaintiff,  nor  the 
raflroad  company  under  which  he  claims, 
could  have  maintained  a  suit  of  ejectment  in 
tbe  courts  of  the  United  States  for  the  posses- 
*lon  of  tbe  land  described  in  bis  complaint  on 
an  equitable  title,  nor  until  the  legal  title  had 
passed  out  of  the  ftoyemment  on  the  15tb 
April,  1875;  and  this  action  did  not  accrue  to 
them  until  the  date  of  the  patent. 

*'10th.  That,  this  suit  having  been  com- 
menced on  tbe  lltb  day  of  April,  1883,  within 
seven  years  from  tbe  date  of  the  patent,  tbe 
plsintuTs  cause  of  action  wss  not  barred  by 
tbeSututeof  Limitations. 

"11th.  That  the  deed  of  V.  V.  Smith,  clerk. 
Bot  beia^  a  sheriff's  deed  or  an  auditor's  deed, 
or  s  deed  commonly  called  a  donation  deed, 
is  not  within  the  terms  of  the  two  years' 
Statute  pleaded  by  defendants  (g  4117. 
Oantt's  Digest),  and  this  action  is  not  barred 
bythatSutute." 

These  rulings  upon  tbe  law  of  the  case  by 
tbe  court  present  two  distinct  propositi  on  .4,  on 
which  error  is  assigned  here.  One  of  these  is 
that  which  holds  the  seven-year  Statute  of 
Limitations,  whicli  is  tbe  general  period  of 
limitation  prescribed  for  the  benefit  of  ad- 
verse pomession,  to  be  a  good  defense  in  this 
esse.  The  other  is  the  same  holding  in  re- 
gin!  to  the  two  years'  Limitation  Law.. 

It  is  appsrent'from  Uie  finding  of  the  fscts 
that  tbe  BCtion,  which  was  commenced  on  tbe 
nth  dsy  of  April,  1883,  was  within  the  seven 
Tears  sllowed  by  tbe  SUtute  of  the  time  that 
tbe  canse  of  action  accrued,  if  that  is  to  be 
computed  from  the  16th  day  of  April,  1875, 
tbe  date  of  the  patent  introduced  by  plaintiff. 
That  such  is  the  law  in  regKrd  to  the  action 
of  ejectment  in  the  courts  of  the  United 
8tates  has  l)een  repeatedly  decided.  Tbe 
fooDdation  of  this  rule  is  the  proposition  that 
time  does  not  run  against  the  goyernment; 
tbat  00  SUtnte  of  Limitation  affecU  the  rights 
of  the  goyemmont  unless  there  is  an  express 
provision  to  that  effect  in  the  Statute,  and  even 
Hi]  ^^  It  eannot  be  conceded  that  state  legisla- 
tioo  esa  in  this  manner  imperil  tbe  rights  of 
tbe  Uoited  States  or  overcome  the  general 
pHsdple  that  St  Is  not  amenable  to  the  statute 
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of  Limitations  or  the  doctrine  of  laches.  The 
facts  found  In  the  present  case  leave  it  beyond 
question  that  the  legal  title  to  the  property  in 
controversy  was  in  the  United  States  until  the 
issuing  of  the  patent  to  tbe  railroad  company. 

In  the  courts  of  tbe  Unifcd  States,  where 
the  distinction  between  actions  at  law  and 
suits  in  equity  has  always  been  maintained, 
tbe  action  of  ejectment  is  an  action  at  law, 
and  the  plaintiff  must  recover  on  the  legal 
title.  If  it  be  shown  that  tbe  plaintiff  has 
not  the  legal  title,  that  tbe  legal  title  at  tbe 
time  of  tbe  commencement  of  the  action  or 
at  its  trial  is  in  some  other  party,  the  plaintiff 
cannot  recover.  The  facts  in  the  present  case 
show  that  this  title  to  tbe  land  in  controversy 
was  in  tbe  United  States  until  tbe  15th  day  of 
April,  1875.  Up  to  that  Ume  the  Statute  of 
Limitations  could  not  begin  to  run  in  bar  of 
sny  action  dependent  on  this  title.  The  plain- 
tiff  could  not  sue  or  recover  in  the  courts  of 
the  United  States  upon  the  equitable  title 
evinced  by  his  certificate  of  purchase  made 
by  tbe  register  of  the  land  office.  His  title, 
therefore,  being  derived  from  tbe  United 
States,  tbe  right  of  action  at  law  to  oust  the 
defendiudts  dtai  not  commence  until  tbe  making 
of  that  patent 

In  the  case  of  lAndmy  v.  MiUer,  81  U.  8.  6 
Pet  666  [8:  588],  tbe  defendants  relied  upon  a 
patent  i^ed  by  tbe  Commonwealth  of  Vir- 
ginia, dated  March,  1789,  under  the  survey 
and  entry  made  in  January,  1788,  and  duly 
recorded  in  that  year.  'They  then  proved 
possession  for  upwards  of  thirty  years.  The 
plaintiff  introduced  a  patent  from  the  United 
States,  in  which  was  tbe  legal  title,  dated  De> 
cember  1, 1824,  thirty-five  years  after  the  pat- 
ent issued  by  the  Ck>mmonwealth  of  Virginia. 
The  action  was  brought  in  1883. 

This  court,  in  regard  to  tbe  issue  thus  made, 
expressed  itself  in  the  following  terms: 

''That  the  possession  of  the  defendants  does 
not  bar  the  plaintiff's  action  is  a  point  too 
clear  to  admit  of  much  controversy.  It  is  a 
well-settled  principle  that  tbe  Statute  of  Lim- 
itations does  not  run  against  a  State.  If  a 
contrary  rule  were  sanctioned,  it  would  only 
be  necessary  for  intruders  upon  the  public 
lands  to  maintain  their  possessions  until  tbe 
Statute  of  Limitations  shall  run,  and  then  they 
would  become  invested  with  the  title  against 
tbe  eovemment,  and  all  persons  claiming 
under  it  In  this  way  the  public  domain 
would  soon  be  appropriated  by  adventurers. 
Indeed,  it  would  be  utterly  impracticable, 
by  tbe  use  of  any  power  within  the  reach  of 
the  government,  to  prevent  this  result  It  is 
only  necessary,  therefore,  to  state  the  case  in 
order  to  show  the  wisdom  and  propriety  of 
the  rule  that  the  Statute  never  operates  against 
tbe  government  The  title  under  which  the 
plaintiff  claimed  emanated  from  the  govern- 
ment in  1824.  Until  this  time  there  was  no 
title  adverse  to  the  claim  of  the  defendants. 
There  can  therefore  be  no  bar  to  the  plain- 
tiff's action.'' 

Tbe  case  of  BagneU  t.  Broderiek,  88  U.  S. 
18  Pet  486  [10:  285],  which  has  been  a  leading 
case  in  this  court  for  many  years,  was  an  ac- 
tion of  ejectment  in  which  a  patent  from  the 
United  States  to  John  Robertson,  Jr.,  was  re- 
liod  on  by  the  plaintiff  as  being  the  origin  of 
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his  title.  The  defendants  relied  upon  certain 
proceedings  in  the  United  States  land  office  in 
Missoari  by  which  the  property  was  deemed 
to  have  heen  appropriatal  under  the  Act  of 
Conffress  concerning  New  Madrid  lands  which 
had  oeen  lost  by  the  earthquake^  and  had  been 
certified  to  Robertson,  and  a  deed  from  Rob- 
ertson to  the  parties  under  whom  defendants 
claimed.  But  this  court  held  that  the  patent 
of  the  United  States,  issued  long  afterwards 
to  Robertson,  was  the  strictly  legal  title  on 
which  plaintiff  was  bound  to  recorer,  va&  in 
making  the  dedsion  the  following  language  is 
used: 

"But  suppose  the  plat  and  certificate  of 
location  had  been  maae  and  returned  to  the 
recorder  in  the  name  of  Morgan  Byrne;  and 
that  it  had  been  set  up  as  the  better  title  in 
opposition  to  the  patent  adduced  on  behalf  of 
the  plaintiff  in  ejectment;  still,  we  are  of 
opinion  the  patent  would  have  been  the  better 
legal  title.  We  are  bound  to  presume,  for  the 
purposes  of  this  action,  that  all  previous  steps 
bad  been  taken  by  John  Robertson,  Jr.,  to  en- 
title himself  to  the  patent,  and  that  he  had 
the  superior  right  to  obtain  it,  notwithstanding 
t24G]  the  claim  set  up  by  Byrne;  and  having  ob- 
tained the  patent,  Robertson  had  the  best  title 
(to  wit,  the  fee)  known  to  a  court  of  law. 

"Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanating  from 
the  United  States;  and  the  whole  legislation 
of  the  federal  government  in  reference  to  the 
public  lands  Glares  the  patent  the  superior 
and  conclusive  evidence  of  legal  title;  until 
its  issuance  the  fee  ia  in  the  government, 
which,  by  the  patent,  passes  to  the  grantee, 
and  he  is  entitled  to  recover  the  possession  in 
ejectment." 

Perhaps  the  case  which  presents  the  whole 
of  this  question  in  the  strongest  light  is  that 
of  Oib^on  V.  OJumteau,  80  U.  8.  18  Wall.  92 
[20:  684].  That  was  a  writ  of  error  from  (hk 
court  to  the  Supreme  Court  of  Missouri,  and 
that  court  had  held  that,  under  the  statutes  of 
that  State  by  which  an  action  of  ejectment 
could  be  sustained  upon  an  equitable  right 
only,  the  bar  of  the  Statute  of  Limitations 
began  to  run  when  the  right  of  action  under 
such  equitable  title  accrued.  The  case  was 
several  times  before  the  Supreme  Court  of  that 
State,  which  finally  decided  in  favor  of  the 
defendants  on  the  plea  of  the  Statute  of  Lim- 
itations, although  the  patent  under  which 
plaintiff  claimed  to  recover  hsd  been  issued 
within  the  ten  years  which  that  Statute  al- 
lowed. In  delivering  its  opinion  that  court 
used  the  following  language: 

"But  there  is  another  principle  upon  which 
we  think  the  Statute  may  be  made  to  operate 
here  as  a  bar  to  the  plaintiff's  action,  and  that 
is  the  fiction  of  relation  whereby  the  le^l 
title  is  to  be  considered  as  passing  out  of  the 
United  States  through  the  patent  at  iu  date, 
but  as  instantly  dropping  back  in  time  to  the 
dttte  of  the  location  as  the  first  act  of  incep- 
tion of  the  conveyance,  to  vest  the  title  ia  thf^ 
owner  of  the  equitv  as  of  that  date,  and 
make  it  pass  from  him  to  the  patentee  named 
through  all  the  intermediate  conveyances,  and 
so  that  the  two  rights  of  entry  and  the  two 
causes  of  action  art  thus  merged  in  one,  and 
tbe  Statute  may  be  held  to  have  operated  on 
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both  at  once.  Tbe  legal  title,  on  nmking  this 
circuit,  necessarily  luos  around  the  period  of 
the  statute  bar,  and  the  action  founded  on 
this  new  right  is  met  by  the  Statute  on  its  way 
and  cut  off  with  tliat  which  existed  before.  ^' 
89  Mo.  688. 

This  is  precisely  the  principle  asserted  in 
the  case  before  ui.  The  Mississippi,  Ouachita 
and  Red  River  Railroad  Company,  under 
whose  patent  the  plaintiff  claims,  had  made 
the  entry  and  received  tbe  certificate  of  that 
entry  and  of  the  payment  of  the  money  for 
this  land,  September  10, 1866.  The  patent  on 
this  certificate  was  not  issued  until  April  15, 
1876,  which  was  nineteen  years  after  tbe  en- 
tire equitable  interest  in  tile  land  in  contro- 
versy had  been  vested  in  the  railroad  company 
by  virtue  of  the  payment  td  the  money  and 
the  register's  certificate.  As  the  title  of  Red- 
field  had  ita  inception  in  this  proceeding,  it  ia 
now  argued,  and  tbe  circuit  court  must  have 
so  decided,  that  the  Statute  of  Limitations, 
instead  of  leaving  it  to  commence  with  the 
issue  of  the  patent,  did  run  through  the 
whole  course  of  the  possession  of  the  defend- 
ant after  the  date  of  the  issue  of  the  regis- 
ter's certificate  in  1866.  Whether  the  sUt- 
utes  of  Arkansas  would  have  authorized  an 
action  to  recover  the  possession  bv  virtue  of 
the  register's  certificate  or  not,  it  is  predselj 
the  same  principle  as  that  asserted  by  the  Su- 
preme Court  of  Missouri  in  the  case  of  Oib$i>n 
V.  ChouUau.  The  opinion  of  this  court,  deliv- 
ered by  Mr,  JuiHee  Field  in  that  case,  states 
with  great  clearness  the  principle  that  a  Stat- 
ute of  Limitation  does  not  run  against  tbe  State 
unless  it  is  so  expressly  declared,  and  adds  that, 
"Aslegislstion  of  a  State  can  only  apply  to  per- 
sons and  things  over  which  the  State  baa 
Jurisdiction,  the  United  States  are  also  neces- 
sarily excluded  from  the  operation  of  such 
statutes."  With  regard  to  the  relation  back 
to  the  inception  of  the  title  the  court  saya: 

"The  consummation  of  the  title  is  not  a 
matter  which  the  grantees  can  control,  but 
one  which  rests  entirely  with  the  government. 
With  the  legal  title,  when  transferred,  goes 
the  right  to  possess  and  enjoy  the  land,  and  it 
would  amount  to  a  denial  of  the  powej*  of 
disposal  in  Congress  if  these  benefits,  which 
should  follow  upon  tbe  acquisition  of  that 
title,  could  be  forfeited  because  they  wers 
not  asserted  before  that  title  was  issued." 

In  regard  to  the  principle  asserted  by  the 
Supreme  Court  of  Mis.M>un.  the  opinion  says: 

"The  error  of  the  learned  court  confdsted 
in  overlooking  the  fact  that  tbe  doctrine  of 
relation  is  a  fiction  of  law  adopted  by  the 
courts  solely  for  tbe  purposes  of  justice,  and 
is  only  applied  for  the  security  and  protection 
of  persons  who  stand  in  some  privity  with 
tbe  party  that  initiated  proceedings  for  the 
Isnd,  and  scquired  the  equitable  claim  or 
right  to  the  title.  The  defendants  in  this  case 
were  strangers  to  that  party  and  to  his  equita 
ble  claim,  or  equitable  title,  as  it  is  termetl, 
not  connecting  themselves  with  it  by  any 
valid  transfer  from  the  original  or  any  subse- 
quent holder.  The  Statute  of  Limitations  of 
Missouri  did  not  operate  to  convey  that  claim 
or  equitable  title  to  them.  It  only  eztin* 
guished  the  right  to  maintain  the  action  of 
ejectment  founded  thereon,  under  the  prac- 
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eke  of  the  State.  It  left  tbe  right  of  eotry 
upon  tbe  legtl  title  subsequeiitly  acquired  by 
the  patent  wholly  onaffected. 

"In  the  federal  obartA,  where  the  distioction 
between  legal  and  equitable  proceedings  is 
flCrictly  maintained,  and  remedies  affordai  by 
law  and  eqoity  are  separately  pursued,  the 
action  of  ejectment  can  only  be  sustained 
upon  tbe  possession  bv  tbe  plaintiff  of  the 
KgaX  title.  For  tbe  enforcement  of  equitable 
rights,  however  clear,  distinct  equitable  pro- 
ceedings must  be  instituted.  The  patent  is 
Che  instrument  which,  under  the  laws  of  Con- 
mas,  passes  the  title  of  the  United  States. 
It  is  tbe  government  conyeyanoe.  If  other 
parties  possess  equities  superior  to  those  of 
tlie  patentee,  upon  which  tbe  patent  issued,  a 
court  of  equity  will,  upon  proper  proceedings, 
enforce  such  equities  ij  com(:MBlling  a  transfer 
of  tbe  legal  tilk,  or  enjoining  its  enforcement, 
or  canceling  the  patent.  But  in  tbe  action 
of  ejectment  in  the  federal  courts  the  legal 
title  must  prevafl,  and  the  patent,  when  regu- 
lar on  its  face,  ia  condnsiye  evidence  of  that 
title  .  .  . 

'*Bot  neither  in  a  separate  suit  in  a  federal 
coart,  nor  in  an  answer  to  an  action  of  eject- 
ment to  a  state  court,  can  tbe  mere  occupation 
of  tbe  demanded  premises  by  plaintufs  or 
defendants,  for  tbe  period  prescribed  by  the 
Statute  of  Limitations  of  the  State,  be  held  to 
constitute  a  sufficient  equity  in  their  favor  to 
control  tbe  legal  title  sulMequently  conveyed 
to  others  by  the  patent  of  the  United  States, 
witbont  trenching  upon  the  power  of  Ck>n- 
mm  in  the  disposition  of  tbe  public  lands. 
Thai  power  cannot  be  defeated  or  obstructed 
II  by  any  occupation  of  the  premises  before  the 
'  iaiae  of  tbe  patent,  under  state  legislation,  in 
whatever  form  or  tribunal  such  occupation  be 
asierted."  80  U.  S.  18  Wall.  101,  104  [20: 
«7,  688]. 

Tbeie  principles  are  illustrated  by  other 
esses  hi  this  court,  such  as  Becior  v.  A$^ley, 
78  U.  8.  6  Wall.  142  [18:  788];  UniUd  States 
V.  Th<mp$on,  98  U.  S.  486  [25:  194]. 

The  question  of  the  two  years'  Statute  of 
limitation  of  Arkansas  presents  other  con- 
ilderations.  That  Statute  is  in  the  following 
Isogpsge: 

'*xio  action  for  the  recovery  of  any  lands, 
or  for  tbe  possession  thereof,  against  any  per- 
•on  or  persons,  their  heirs  or  assigns,  who  may 
bold  such  lands  by  virtue  of  a  purchase 
thereof,  st  a  sale  by  the  collector,  or  commis- 
liooer  of  State  lands,  for  the  nonpayment  of 
taxes,  or  who  may  have  purchased  the  same 
from  tbe  State  by  virtae  of  any  Act  providing 
for  tbe  sale  of  lands  forfeited  to  the  Sute  for 
tbe  nonpayment  of  taxes,  or  who  may  bold 
•ocb  lands  under  a  donation  deed  from  tbe 
State,  tball  be  maintained,  unless  it  shall  ap- 
pear that  the  plaintiff,  bis  ancestor,  predeces- 
•or  or  graotor  was  seised  or  possessed  of  tbe 
Isods  in  question  within  two  years  next  before 
tbe  commencement  of  such  suit  or  action." 

There  can  be  no  question  biit  that  more 
ibso  two  years  had  elapsed  after  tbe  issue  of 
the  patent  of  tbe  United  States,  under  which 
plsbtiff  asserts  title,  and  after  bis  cause  of 
•ctioa  liad  accrued,  during  which  tbe  defend- 
tnti  were  in  possession  of  a  part,  if  not  the 


whole,  of  tbe  land  in  controversy.  There- 
fore, if  the  circumstances  of  that  possession 
are  such  as  to  bring  it  within  tbe  purview  of 
this  Statute,  the  possession  was  a  bar  to  recov- 
ery. On  Ibis  subject  the  court  declared  as 
conclusions  of  law:  lit.  That  the  tax  deed 
under  which  defendants  claimed  is  void,  be- 
cause tbe  land  was  sold  for  taxes  of  1868  on  a 
day  not  authorized  by  law;  2d.  That  under 
tbe  laws  of  this  State,  nowitbstandlng  the 
said  tax  deed  is  void  upon  its  face,  for  the 
reason  stated,  it  ooostitutea  a  claim  and  color 
of  title  sufficient  to  put  in  motion  tbe  Statute 
of  Limitations  iu  favor  of  any  ()er8on  in  pos- 
session under  it;  8d.  That  the  possession  talLen 
by  Parks  and  Montgomery  of  said  land  under 
said  tax  deed,  in  tbe  manner  set  out  in  tbe 
finding  of  facts,  constitutes  in  law  actual, 
peaceable,  open,  notorious  and  adverse  pos* 
session  of  the  whole  of  said  land;  and  said 
possession  of  said  land  having  been  taken  by 
Parks  and  Montgomery  as  early  as  tbe 
month  of  Februrary,  1874,  and  maintained 
continuously  by  them  and  their  eranteea 
down  to  tbe  trial  of  this  cause,  tbe  plain  tiff's 
right  of  action  to  recover  said  land  is  barred 
by  the  two  years'  Statute  of  Limitation  c^m- 
tained  in  section  4476  of  Mansfield's  Digest, 
and  also  by  tbe  seven  years'  Statute  of  Lim- 
itation contained  in  section  4471  of  tbe  same 
Digest. 

We  think  it  very  clear  that  the  Judge  waa 
correct  in  holding  this  tax  deed  to  be  void. 
It  was  not  merely  void  by  extrinsic  facta 
shown  to  defeat  it,  but  was  absolutely  void  on 
its  face.  But  we  think  that  tbe  court  erred  in 
holding  that  such  an  instrument  could  create 
color  of  title  which  would  bring  tbe  case 
within  tbe  foregoing  Statute  of  Limitations. 

Tbe  case  of  Moore  v.  Brown,  52  U.  S.  11 
How.  414  [18:  751],  brought  tbe  question  be- 
fore  this  court.    The  court  savs: 

''It  is  disclosed  upon  tbe  face  of  tbe/ieed 
that  tbe  auditor  sold  tbe  land  short  of  the 
time  prescribed  by  the  Act.  It  was  not,  then, 
a  sale  according  to  law.  That  must  have  been 
as  well  known  by  the  purchaser  as  it  was  by 
the  auditor." 

After  a  somewhat  elaborate  opinion  it  waa 
certified  to  tbe  circuit  court,  from  which  tbe 
case  bad  come  by  division  of  opinion,  "that 
tbe  paper  offered  in  evidence  by  the  defend- 
ant is  a  void  deed  upon  the  face  of  it,  and 
was  not  admissible  as  evidence  for  tbe  purpose 
for  which  it  was  offered,"— which  was  to 
support  tbe  possession  under  tbe  Statute  of 
Limitations. 

A  similar  decision  was  made  in  the  case  of 
Walk&r  V.  Turner,  22  U.  S.  9  Wheat  541 
[6:  155]. 

Many  of  tbe  States  of  the  Union  have  en- 
acted what  are  called  short  Statutes  of  Limita- 
tion, the  object  of  which  is  to  protect  rights 
acquired  under  sales  of  real  estate  for  taxes. 
The  general  purpose  of  these  statutes  is  to  fix 
a  period  of  time  running  in  favor  of  tbe 
bolder  under  such  tax  titles,  after  which  tbe 
validity  of  that  title  shall  not  be  questioned 
for  any  irregularity  in  tbe  proceedings  under 
which  the  land  was  sold.  This  object  waa 
eenerally  attained  by  tbe  enactment  of  short 
Statutes  of  Limitations,  by  means  of  which 
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the  party  in  poasessiim  under  tiich  defective 
titiea  caa»  lay  pleading  thin  Statute,  make  his 
title  good. 

The  brief  of  counsel  in  this  case  produces 
uiany  instances  of  cases  decided  in  the  courts 
under  statutes  of  this  class;  and  the  general 
principle  pervading  them  is  well  expressed  by 
the  Court  of  Appeals  of  Kentucky  in  the  case 
of  Trusteea  Ky,  Sem.  v.  Pay^,  8  T.  B.  Mon. 
161,  in  whic^  the  court  says: 

"Instead  of  twenty  years  mentioned  In  the 
Oeneral  Act.  but  seven  years  are  required  by 
the  Act  of  1800;  but,  to  form  a  bar  to  an  ac- 
tion, something  more  is  required  by  the  letter 
Act  than  an  adverse  poraeesion  for  seven 
years." 

In  Water$on  v.  D&coe,  18  Kan.  tto,  the 
court  held  tnat  the  tax  deed,  which  upon  its 
face  showed  that  it  was  void,  did  not  support 
the  possession  as  a  bar  under  the  short  Stat- 
ute of  Limitations  in  that  State  which  applied 
to  actions  for  the  recovery  of  lands  sold  for 
taxes.  The  court,  in  that  case,  said,  quoting 
from  the  previous  case  of  Shoot  v.  Walker,  6 
Kan.  06: 

"A  tax  deed  to  be  sufficient,  when  recorded, 
to  set  the  Statute  of  Limit^on  in  operation, 
must  of  itself  be  prima  facie  evidence  of  title. 
...  It  is  not  necessary  that  it  be  sufficient  to 
withstand  all  evidence  brought  against  it  to 
show  that  it  is  bad;  but  it  must  appear  to  be 
good  on  its  face.  .  .  .  When  the  deed  dis- 
closes upon  its  face  that  it  i»  illegal,  when  it 
discloies  upon  its  face  that  it  is  executed  in 
violation  of  law,  the  law  will  not  assist  it. 
No  action  under  the  Statute  of  Limitations 
can  then  be  brought  in  (o  aid  its  validity." 

Similar  decisions  have  been  made  in  the 

cases  of  Ma$on  v.  (Mnodar,  89  Mo.  536:  Sheehp 

V.  Hinds,  27  Minn.  259;   OuOer  v.  HurUnU,  S^ 

Wis.  152;  Oomer  v.  Ohc^ee,  6  Colo.  314;  Wqf- 

ford  V.  MeKinna,  28  Tex.  86. 

We  do  not  discover  in  the  Statute  of  Ar- 
kansas, nor  in  the  decisions  of  its  courts  cited 
by  counsel  for  defendant,  anything  to  contra- 
vene these  views,  and  we  think  that  both  the 
weight  of  authority  and  sound  principle  are 
in  fnvor  of  the  proposition  that  when  a  deed 
founded  on  a  sale  for  taxes  is  introduced  in 
[252]  support  of  the  bar  of  a  possession  under  these 
Statutes  of  Limitations,  it  is  of  no  avail  if  it 
can  be  seen  upon  its  face  and  by  its  own  terms 
tbat  it  is  absolutely  void.  We  are  satisfied, 
therefore,  that  in  regard  to  the  defense  under 
both  Statutes  of  Limitation,  the  declarations 
of  law  by  the  court  were  erroneous,  and  for 
that  reason  \\AjudgmerU  i$  reversed.  And  as 
the  finding  of  facts  by  the  court  is  before  us. 
and  these  sre  the  only  matters  worth  atten- 
tion, it  is  ordered  that  the  circuit  court  enter 
judgment  for  ths  plaintiff. 


CHARLES  MARCHAND,  Appt.. 

FREDBRIck  BMKEN. 
(See  &  a  BeporterHi  ed.  19IHB00.) 

Fateni  rigM^manttfaeture  qfhpdroffenperocBids 
'~4n9enti9$  faculiit    tisionary  proposition. 

h  Tha  patSBi  Ko.  178,060,  fianted  to  Oharies  Mar- 
ohand  IfazHi  •.  1S88,  for  an  ImprOTement  in  Um 
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manufacture  of  hydroRon  peroxide,  Is  Invalid  fot 
want  of  novelty. 
S.   Giving  to  oxygenated  water  a  weU-known  ro- 
tary motion  is  not  an  exercise  of  Inventive  f)io- 
nlty. 

8.  The  patentee's  claim  to  be  enrolled  among  tha 
list  of  inventors  is  based  upon  propoettiona  too 
theoretical  and  visionary  for  aooeptanca. 

[No.  87.] 

Argued  Oct,  tS,  1889.     Decided  ITov.  U,  J889l 

APPEAL  from  a  decree  of  the  Chrcuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  dismissing  a  suit  in  equity 
for  infringement  of  letters-patent  No.  278,50ft» 
granted  to  Charles  Marchand  March  6,  1888^ 
for  an  improvement  in  the  manufacture  of  hy* 
drogen  pmxide  Affirmed, 
llie  facts  are  stated  in  the  opinion. 
Opinion  below,  88  BUtchf .  m,  20  F^  Rea 

Messrs,  B,  F,  Lee  and  W.  H.  L.  J^%m  tot 

appellant 
(No  counsel  for  appellee.) 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Charles  Marchand 
against  Frederick  Emken,  to  recover  for  the 
imringement  of  letters-patent  No.  2TO,509, 
granted  to  the  plaintiff  March  6, 1888,  for  an 
improvement  in  the  manufacture  of  hydrogeo 
peroxide. 

The  specification  says:  "  This  invention  has 
reference  to  the  manufacture  of  hydroffen  per- 
oxide, or  oxygenated  water,  by  addition  of 
barium  or  calcium  binoxide  to  an  acid  (sul- 
phuric, nitric,  acetic,  oxalic,  hydrochloric,  hy- 
drofluoric, hydrofluodlic,  and  the  likeX  the  6i- 
noxide  having  been  mixed  with  water.  Here- 
tofore hydrogen  peroxide  has  been  made  bv 
adding  Uie  barium  or  caldum  binoxide,  mixea 
with  water,  to  the  diluted  add,  the  binoxide 
being  addea  from  time  to  time  in  small  quanti- 
ties, the  vessel  in  which  the  operation  is  con- 
ducted being  set  in  a  refrigerating  medium, 
and  the  liquid  being acdtatedor  stirred  to  facil- 
itate tbe  reaction.  The  stirring  has  been  per- 
formed bv  hand.  The  present  invention  is 
based  on  the  fact  or  discovery  that  the  reduction 
of  the  barium  or  calcium  binoxide  takes  place 
under  conditions  much  more  favorable  in  point 
of  rapidity  and  yield  when  tbe  add  to  be  neu- 
tralized is  given  a  movement  of  rotation,  both 
vertically  and  horizontelly,  by  a  screw  or  other 
suiteble  means,  which  at  the  same  time  createa 
both  constent  and  ever-changinff  eddies,  the 
said  movement  of  rotation  being  imparted  con* 
tinuously  during  the  addition  of  the  binoxide. 
The  present  invention  consists,  therefore,  first, 
in  imparting  to  the  add  a  movement  of  rota- 
tion, tne  time  required  for  the  chemical  reaction 
being  thereby  lessened^  while  the  reaction  itself 
is  more  complete." 

The  spedficaiion  gives  a  descrlptloo  of  the 
apparatus,  which  it  says  is  preferably  to  be  em- 
ployed and  forms  part  of  tfis  invention,  in  sub- 
stance as  follows:  There  is  a  receptacle  fbr  the 
add,  and  a  jacketing  vessel.  In  which  the  re* 
ceptacle  resta,  for  oontahiing  tbe  refrigerant  or 
cooling  medium.    There  is  a  lotating  screw 
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•Dd  a  Tcrtica]  power-shaft    Tbe  add  recep- 
tacle need  not  be  of  any  parlicular  size,  bat  a 
good  capadtj  la  from  fiVe  hundred  to  one 
thonwand  gallons.    It  is  preferably  hemispher- 
ical, bat  may  be  cylindrical,  frasto  conical,  or 
of  other  suitable  form;  and  it  Is  made  of  or  lined 
with  material  adapted  to  resist  the  action  of  the 
■dd.    For  use  with  hydrofluoric  add,  a  sheet- 
irc»  or,  better,  a  copper  vessd  lined  with  lead 
mty  be  uaed,  or  one  of  platiiium,  gold  or 
silTer.or  one  otherwise  rendered  non-corrodible. 
IV  screw  is  provided  with  helicoidal  blades, 
ordinarily  two,  three  or  four  In  number,  set 
obBqody  on  the  arbor  or  screw-shaft    The 
blades  are  preferably  pierced  with  holes.    The 
ecrew  is  sa^>ended  m  the  receptacle,  beiuff  de- 
tacfaabty  connected  with  the  lower  end  of  the 
power-«iaft  by  two  pieces,  one  fixed  to  the 
power-shaft  and  Use  other  to  the  screw-shaft, 
sod  clamped  together  by  bolts.    On  the  screw- 
thaft,  above  the  top  of  the  receptade,  is  fixed  a 
disc  of  wood  or  other  suitable  material,  which 
catches  tbe  ofl  from  the  bearings  of  the  power- 
ibsft,  and  other  ford^  matters  that  otherwise 
would  be  liable  to  fall  mto  the  receptade.    The 
power  shaft  is  suspended  in  its  bearings  by 
loitable  collarB,  which  enable  it  to  support  the 
screw,  and  Is  driven  from  a  horizontal  shaft, 
through  bevded  gearing,  or  by  other  well- 
known  or  suitable  mechanical  means.    The 
lenffth  of  the  screw-shaft  is  such  that  the  blades 
of  the  screw  do  not  in  operation  touch  or  scrape 
the  interior  of  the  receptacle.    The  jacketing 
▼esnl  Is  of  ordinary  or  suitable  construction. 
The  oooUng  medium   commonly  employed 
therein  may  oe  placed  In  it    The  vessel  bdng 
filled  with  the  cooling  medium,  the  proper 
quantities  of  add  and  water  (say  twenty  parts, 
ij  weight,  of  add  to  one  hundred  parts  of 
water,  or  other  suitable  proportions)  are  placed 
io  the  receptade.    The  screw  is  put  in  motion, 
and  tbe  Mnoxlde  of  barium  or  oUdum,  in  the 
itate  of  a  more  or  less  thick  emulsion  or  milk, 
is  added  in  small  quantities.    The  revolving 
•dew  imparts  a  movement  of  rotation  more  or 
lea  rapid  to  the  liquid,  producing  eddies  therdn 
and  oonstantiy  changing  the  material,  and  the 
cbemical  reaction  takes  place  very  regularly 
and  completdy.    SufiSdent  binoxide  is  added 
tosecore  the  complete  neutralization  of  the  add 
without  rendering  the  hydrogen  peroxide  too 
tikaline.    After  a  certain  time,  which  varies 
with  tbe  quantity  of  the  article  manufactured 
and  the  amount  of  binoxide  employed,  and 
during  which  the  screw  may  be  stopped,  but  is 
preferably  kept  in  revolution,  the  production  of 
the  hydrogen  peroxide  is  finishes.    It  only  re- 
mains to  allow  the  matters  in  suspension  to 
settle  and  to  decant  the  dear  liquor.    If  it  is 
(]   desired  to  obtain  tbe  hydrogen  peroxide  in  a 
state  of  greater  purity  than  results  from  the 
ibore,  the  dear  liquor  is  subiected  to  special 
cbemical  treatment,  which,  as  it  constitutes  no 
part  of  the  present  invention,  is  not  described. 
Only  the  first  claim  of  the  patent  is  involved 
la  this  sdt    That  claim  reads  as  follows:  "  1. 
The  method  of  making  hydrogen  peroxide  by 
cooling  tbe  acid  solution,  imparting  thereto  a 
coDtinnoas  movement  of  rotation,  as  wdl  in 
vertical  as  in  horizontal  planes,— such,  for  ex- 
tmple,  as  imparted  by  a  revolving  screw  in  a 
xeceptscle,— «nd  adding  to  said  add  solution  the 
binoxide  In  small  quantities,  while  maintain- 
Its  U.  8. 


ing  the  low  temperature  and  the  rotary  or  eddy* 
ingmovements,  substantially  as  described." 

The  answer  sets  up,  among  other  defenses,, 
that  the  alleged  invention  and  patent  do  not 
contain  anv  patentable  subject  matter.  After 
a  replication,  proofs  were  taken,  and,  on  a 
hearing,  the  court,  hdd  by  Judge  Coxe,  entered 
a  decree  dismissing  the  bill,  with  costs.  From 
tills  decree  the  pTaintifl  has  appealed.  The 
opinion  of  the  court  Is  found  in  98  jBlatchf .  485, 
and  26  Fed.  Rep.  62». 

It  appears  from  the  record  that  the  first  claim 
was  three  times  rejected  by  the  Patent  Office, 
and  was  then,  on  appeal,  allowed  by  the  exam- 
iners-in-chief, who  said  in  their  decision:  '*  In 
the  present  case,  the  essence  of  the  invention 
resides  in  imparting  to  the  liquid,  while  mak- 
ing hydrogen  peronde  as  above,  a  peculiar  mo- 
tion—one which  cannot  be  given  by  hand — a 
continuous  movement  of  rotation,  horizontally 
in  oppodte  directions  from  the  centre,  or 
radially  and  vorticaUy,  or  nearly  so,  according 
to  the  shape  of  the  vessd»  a  vortical  motion 
designated  in  German  as  toirbdtmoegung,  the 
movement  of  a  smoke  ring,  making  what  may 
be  termed  a  ring  vortex."  They  suggested  an 
amendment  to  the  spedfication,  to  make  it 
clear  that  the  invention  was  "no  more  than  in 
this  particular  art,  all  the  other  steps  beingold. 
Imparting  to  the  liquid  undergoing  chemical 
change  this  old  motion,  this  motion  produced, 
for  example,  by  the  egg-beater." 

The  opinion  of  the  circuit  court  says:  "  It  is 
not  pretended  Uiat  tiie  complainant  discovered 
hydrogen  peroxide,  or  the  method  of  adding 
barium,  mixed  witb  water,  from  time  to  time,  [199 J 
to  the  diluted  acid,  or  the  necessity  for  stirring 
or  agitating  the  liquid.  Ndther  did  he  invent 
the  obliqudy-bladed  screw,  the  hemispherical 
receptacle,  the  jacketing  vessel,  or  any  part  of 
the  apparatus  described  m  the  specification.  All 
this  was  old  and  well  known.  The  patent  it- 
self illustrates  how  extremely  circumscribed 
was  the  theatre  of  invention.  It  then  refers 
to  the  fact  that  the  descriptions,  in  the  specifi- 
cation, of  the  pridr  process  and  of  the  patented 
grocess  are  substantially  the  same,  except  that 
1  the  former  the  stirring  was  performed  by 
hand,  and  in  the  latter  it  b  performed  by  ma- 
chinery. The  opinion  then  proceeds:  "The 
Suestion,  then,  seems  to  be  narrowed  down  to 
lis:  Does  it  constitute  invention  to  stir,  by  a 
well-known  and  simple  mechanical  device, 
what  bad  before  been  stirred  by  hand?  The 
complainant  desired  to  manufacture  in  large 
quantities  what  bad  before  been  produced 
chiefiy  in  the  laboratory.  He  knew  how  hy- 
drogen peroxide  had  been  made;  every  step  in 
the  formula  was  familiar.  A  niixture  that 
needed  stirring,  and  a  vessel  provided  with  a 
revolving  stirrer,  were  ready  at  his  hand.    He 

?ut  the  former  into  the  latter.  This  was  alL 
*he  objecting  of  agitating  the  liquid,  while 
making  hydrogen  peroxide,  is  to  keep  the 
barium,  which  is  three  times  as  heavy  as  wa- 
ter, suspended  in  the  add,  so  that  its  particles 
may  come  in  contact  with  the  particles  of  acid. 
Whether  tiiey  come  in  contact  while  going 
round,  rising,  settling  or  remaining  stationary, 
can  make  no  difference.  Divest  the  case  of  the 
air  of  mystery  wiUi  which  it  is  environed,  and 
it  seems  simple  enough.  The  complainant's 
oredecessors  knew  that  to  keep  the  barium  up 
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Id  the  solution  they  must  stir  it  Tbe  com- 
plaiDaot  knew  this.  IJDlike  them,  however, 
he  manufactured  on  a  scale  large  enough  to 
make  it  essential  to  employ  a  power-shaft  The 
oar-shaped  sticks  which  formerly  went  round 
and  round  by  hand  now  go  round  and  round 
by  machinery."  The  court  then  refers  to  the 
contention  of  the  plaintiff  that,  by  the  method 
set  out  in  the  patent,  a  movement  was  given  to 
the  acid  which  had  never  before  been  imparted 
to  it  in  the  manufacture  of  hydrogen  peroxide, 
because  '*  the  liquid  is  thrown  out  towards  the 
circumference  of  the  vessel  at  the  bottom,  rises 
at  the  sides,  returns  to  the  center,  and  then 
descends,  to  be  again  thrown  out  at  the  bottom, 
while  at  the  same  time  it  is  carried  round  and 
round;"  and  says  that  this,  "being  reduced  to 
itiU  simpler  language,  means  that  the  machine 
will  stir  large  quantities  of  the  liouid  more 
thoroughly  than  the  hand-worked  paddles."  It 
adds:  "  The  pretense  that  the  complainant  had 
discovered  some  occult  and  wonder-working 
power,  in  the  motion  of  a  screw  revolving  in 
the  bottom  of  a  tub,  is  not  sustained  by  the 
proof.  Whether  the  contents  of  the  tub  be 
oxygenated  water,  or  soap,  or  lye,  or  tartaric 
acid,  the  action  will  be  the  same.  That  rotarv, 
eddying  motions  in  liquid  will  result  from  the 
revolving  screw,  that  the  liquid  will  rise  high- 
est at  the  periphery  of  the  tub.  and  thus  have 
the  tendency,  at  the  top,  to  fall  towards  the 
center,  were  well  understood  operations  of  cen- 
trifugal force.  As  every  device,  apparatus,  for- 
mula, law  of  nature,  motion  and  ingredient 
adopted  by  Uie  comolainant  was  old,  the  patent 
roust  be  held  invalia,  unless  it  can  be  said  that 
giving  to  oxygenated  water  a  well-known  rotary 
motion  springs  'from  that  intuitive  faculty  of 
the  mind  put  forth  in  the  search  for  new  re- 
sults or  new  methods,  creating  what  had  not 
before  existed,  or  brioginff  to  light  what  lay 
hidden  from  vision.'  (uouuter  v.  Benedict  i 
B.  I(fb.  Co,  118  U.  8, 59,  72  (28: 901. 9061).  No 
fluch  faculty  has  been  tasked  in  giving  form  to 
this  patent  There  is  here  no  sufficient  founda- 
tion upon  which  to  rest  a  claim  which,  if  con- 
strued as  broadly  as  the  complainant  insists  it 
should  be,  practically  makes  all  pay  tribute 
who  stir  the  mixture  in  question  by  machinery, 
and  by  hand  also,  provided  substantially  the 
same  movement  can  be  produced  by  hana-stir- 
ring,  and  this  seems  to  be  a  di^mted  question 
upon  the  proof.  The  complainant's  claim  to 
be  enrolled  upon  the  list  of  inventors  is  based 
upon  propositions  too  theoretical  and  visionary 
for  acceptance."  See  also  Dreufue  y.  Searle^ 
124  U.  6.  60  [81:  8521;  Oreeeent  Bremng  Co. 
v.  Oo^fried,  m  U.  a  158  m\  890]. 

A  cuef  ul  consideration  ca  the  evidence  and 
of  the  arauments  on  the  part  of  the  appellant 
(no  brief  having  been  submitted  on  the  part  of 
the  appellee)  induces  us  to  concur  in  the  views 
of  the  circuit  court 
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L  When  a  dilute  keep  streets  In  repair  Is  enjoined 
on  municipal  corporations  by  a  statute,  a  risihtof 
action  for  damages  caused  by  a  neglect  to  pet^ 
form  sudi  duty  arises  by  the  common  law. 

S.  Although  a  dty  only  allows  a  reasonable  part  ai 
a  street  to  be  used  tor  depositing  building  mate- 
rials theieon,  and  requires  the  builder  to  Indl- 
oate  the  locality  of  such  materials  hj  proper 
lights,  that  does  not  relieve  the  dty  from  the  du$y 
to  prevent  the  street  from  being  so  occupied  as 
to  endanger  passers-by,  nor  from  the  damages 
arising  from  a  breach  of  such  duty. 

[No.  89.] 

Arfftied  Sae.  8, 1889.       Bedded  No9.  M5. 1889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio  to 
review  a  judgment  in  favor  of  plaintiff  in  an 
action  for  damages  for  personal  injuries  sus- 
tained by  him  in  consequence  of  the  failure  of 
the  City  of  Cleveland  to  keep  its  streets  in 
proper  and  safe  condition  for  use  by  the  public. 
jMfned. 

The  facts  are  stated  In  the  opinion. 

Opinion  below,  28  Fed.  Rep.  885. 

Mr.  AllaA  T«  Brinrautde,  for  plaintiff  in 
error: 

The  City  of  Cleveland  cannot  be  made  liable 
in  an  action  of  tlds  kind  unless  made  so  by 
statute. 

Cooley  on  Torts,  622;  Frazer  y.  LewieUm,  76 
Me.  581;  Hewieon  v.  New  Haven,  84  Conn.  186- 
189,  87  Conn.  476;  ^t^  v.  BoeUm,  122  Mass. 
844-880. 

Police  officers  cannot  be  regarded  as  servants 
or  agents  of  the  dty. 

TSiQTE.-'IAabQXbycf  munMpal  corporaUom  and  !»• 

dMduaUfor  obetmetkmM  in  etreeU  or  want  of 

r€jpa4r  thereof^Nitieaneee  inttreetM. 

Cities  and  towns  which  voluntarily  accept  their 
charters  from  the  State,  clothing  them  with  ep&oUnk 
privileges  to  be  exerdasd  for  the  benefit  of  their 
dtisens  and  committing  to  them  exclusive  control 
over  streets,  alleys  and  highways  within  their  lim- 
its, are  liable  In  an  action  for  damages  to  any  per- 
son qiedally  Injured  by  their  faUure  to  keep  such 
streets,  alleys  and  highwajrs  in  suitable  repair,  t 
Thomp.  Neg.  768, 1  IS;  Albrittin  V.  Hun  tSTiUe,  SO  Ala. 
48S,81  Am.  Bep.  4S;  0*Nem  v.  New  Orleans,  SO  La. 
Ann.  280, 81  Am.  Bep.  SSI;  Noble  v.  Hiohmood,  SI 
Qratt.  STl,  81  Am.  Bep.  7M. 

In  some  States  this  rule  is  denied.  McCutobeonT. 
Homer,  4B  Mich.  488, 88  Am.  Bep.  SIS;  Navaaota  v. 
Pearce,  46  Tex.  888,  28  Am.  Bep.  fTS;  Toung  v. 
Charleston,  80  S.  C.  118, 47  Am.  B^  887;  Tranter  ▼. 
Sacramento,  61  CaL  871;  Pray  v.  Jeney  City,  88  N« 
J.L.8SL 

A  town  is  not  civilly  liable  for  an  injury  caused 
by  a  defect  in  a  highway  in  the  absence  of  a  sta^ 
ute  fixing  such  liability.  Altnow  ▼.  Sibley,  80  Minn. 
186, 44  Am.  Bep.  19L 

In  KansM  a  township  is  not  liable  In  a  ctvfl  aotkm 
for  damages  for  neglecting  to  keep  a  highway  In  a 
safe  condition.  Kikwnberryy.BaasarTwp.SSKaJS. 
666. 

Obetmotlons  uecessHated  hr  erecting  bolMlngs 
may  not  be  a  nuisance.  State  v.  Omaha,  14  Neb. 
a66,46Am.  Bep.  108;  Oarkv.Vry.S  Ohio  Bt.  8Bi| 
Wood  y.  Meara,  IS  Ind.  618. 

Or  an  exhibition  of  wild  antSMils  tn  Ibo  stiesSB 
under  ttoeose.  littla  v.  Madlsoii,  #  Wis.  SQB^  88 
Am.  Bep.  ISSL  OmCro,  little  y.  Madison,  48 
848;  Oole  v.  NewborypoffitUS] 


Or  moving  bwlldlnsis  In 
took,  88  N.  H.  W. 
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Robinson  t.  GrmwiOe,  42  Ohio  8t  62|5:  Ifor- 
cutMow  ▼.  FUapairick,  94  Flu  121;  Wettem 
JSha.  MeOiedl  (Mege  y.  (netfdand,  12  Ohio  8t. 
tnS;  CbmsM/  Y.  Mtmtgomery,  58  Ala.  627. 

A  mamcipal  corporatioD  is  not  liable  for  a 
penooal  hijniy  occasioDed  on  its  streets  by 
p^Bons  malnng  an  unlawful  use  of  its  streets, 
asbj  coasting. 

Lm  F^amtU  y.  Timherlake,  88  Ind.  880;  All- 
tatsr  Y.  Baltimore,  81  Md.  482. 

Municipal  corporations  are  not  insurers  of 
the  safety  of  their  public  ways,  or  the  lives  and 
lixnbs  of  pedestrians. 

CJkaseT,  CUwUMnd,  6  West  Bep.  817, 44 Ohio 
St  505-in8;  2  DiDon,  Hun.  Corp.  §1019-  -miet 
V.  Smard,  68  HL  402,  404,  406;  JSum^  v.  Jfew 
Fiw*,  47  N.  Y.  889. 

A  city  is  not  liable  for  the  acts  of  a  person  it 
Krwiae^  to  use  its  streets  unless  the  thing  au- 
thorised H  intriousically  dan^rerous,  or  the  mu* 
cidpa]  authorities  have  noUce  of  the  negligence 
of  its  ttoensees. 

Wanmo  v.  Dunlap,  9  West  Bep.  881,  112 
ind.  878. 

Memn,  Richard  Bacon  and  E.  K.  Wilcox, 
for  defendant  in  error: 

The  doty  impoeed  by  the  charter  of  a  muni- 
cipal corporatjon  to  keep  its  streets  and  high- 
incy%  in  repair  is  a  perfect  corporate  duty,  for 
the  breach  of  which  the  municipal  corporation 
must  answer  in  da^^ages. 

CampbeU  v.  Monioomery,  68  Ala.  627;  Bame$ 

Y.  Diitrid  qf  Columbia,  91  U.  8.  647  (28:442); 

Wea  V.  Broekpart,  18  N.  Y.  181,  note;  Va/n- 

dwke  T.  (XneinnaU,  1  Disney  (O.)  682;  Weetem 

Am,  Medical  Qfltige  v.  Olecdand,  12  Ohio  8t 


876;  Robinson  v.  OreenviUe,  42  Ohio  8t  825; 

Cardingion  v.  Frederick,  48  Ohio  8t ;  Mo^ 

OarUiy  v.  Syracuee,  48  N.  Y.  194. 

Ignorance  of  the  defect,  which  is  the  resuH 
of  a  dear  and  unmistakable  omission,  is  itself 
negligence. 

Boucher  v.  J^ew  Haven,  40  Conn.  468. 

Notice  to  a  town  of  a  defect  in  a  highway 
may  be  inferred  from  the  notoriety  of  me  de- 
fect and  its  continuance  for  such  a  lengUi  of 
time  as  to  lead  to  the  presumption  that  the 
proper  officers  of  the  town  knew,  or  with  prop- 
er vigilance  and  care  might  have  known,  of  it. 

Reedy.  Horthfleld,  18  Pick.  94-08;  Manchester 
v.  Bartford,  80  Conn.  118;  8torrs  v.  Utica,  17 
N.  Y.  104;  Buffalo  v.  HoUoway,  7  N.  Y.  498; 
BaUimore  v.  (TBonndl,  68  Md.  110;  BetroU  v. 
Carey,  9  Mich.  166;  OhUdy.  Boston,  4  Allen,  41. 

Mr,  Justice  HarlsA  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  damages  for  per- 
sonal injuries  which  the  defendant  in  error, 
who  was  the  plaintiff  bdow,  alleges  were  sus- 
tahied  by  him  in  consequence  of  the  failure  of 
the  City  of  Cleveland,  by  its  officers  and  serv* 
ants,  to  exercise  due  care  in  keeping  one  of  its 
streets  in  proper  and  safe  condition  for  use  l^ 
the  public.  At  the  trial  the  City  objected  to 
the  mtrodaction  of  any  evidence  in  behaJf  of 
the  plaintiff,  on  the  ground  that  the  petition 
did  not  state  facts  suffident  to  constitute  a 
cause  of  action.  The  objection  was  overruled 
and  the  defendant  excepted.  Wheo  the  evi- 
dence for  the  plaintiff  was  concluded,  the  de- 
fendant asked  a  peremptory  instruction  hi  its 


A  rope  soroM  a  street  by  order  of  the  munidpal 
•aotiiorttles  to  allow  a  parade  of  the  fire  department 
HbBQQ  T.  Atlanta,  67  6a.  (08, 44  Am.  Bep.  T8B. 

A  itainraj  on  the  street  side  of  a  hnlldlnflr  not 
'Cncroaoblnff  upon  the  sIdewaUc  Fitzgerald  y. 
Bextin,  a  Wis.  81, 97  AoL  Bep.  814^ 

A  port  at  the  comer  of  a  city  steeet  to  protect  a 
ehadb-tree,  thoagh  partly  concealed  by  grass  and 
Wellington  y.  Oregson,  81  Kan.  90, 47  Am. 


But  a  haokDey-ooaoh  stand  may  be  a  nuisance, 
twtwitlistandlng  a  city  ordinance  permitting  It. 
Brmahan  t.  Cincinnati  Hotel  Oo.  80  Ohio  St  888, 
48  Am.  Rep.  457;  Dennis  v.  Sipperly,  17  Hun,  60; 
Tamer  ▼.  Holtamian,  54  Md.  148. 

A  water  tank  in  the  center  of  a  street  occnpjrlng 
ooebilf  of  tti  width,  and  the  erection  and  opera- 
tloo  of  a  steam  engine  in  connection  therewith. 
MdriMO  ▼.  Hinkson,  87  DL  687, 20  Am.  Bep.  77. 

A  market  house.  SaTannah  T.Wilson,  40  Qa.  470; 
^tstev.  Mobile,  6  Port.  (Ala.)  270. 

Botadty  having  established  a  market  In  a  por- 
tloiiof  a  street  condemned  for  that  purpose,  no  ao- 
tifcm,  tthas  k>een  held,  can  be  maintained  by  an  ad- 
Jolniiig  owner,  by  reason  of  the  incidental  obstruo- 
tioQOf  the  street  by  the  collecting  ofwagonsinthe 
oeigliborhood  and  the  sale  of  produce  therefrom, 
vbere  the  same  is  under  police  regulation.  Henkel 
T.Detioft,  40 Mioh.  240, 43  Am.  Bep. 404. 

A  ooUsctlcm  of  oarts  in  the  streets  for  the  recep- 
tiooofilopshasbeen  held  a  nulaaoce.  People  v. 
Onnrtnghsm,  1  Denlo,  024. 

fiot  a  ileigh  standing  ten  or  fifteen  minutes  In  a 
▼flkfe  road  Is  not  an  obstruction  for  which  the 
towniiliAble.   8ikes  T.  Manchester,  60  Iowa,  06. 

A  tmpotary  obstruction  caused  by  the  delivery 
<A  ous  on  skids  aorosB  a  sidewalk  may  not  be  a 
Boiauioe,  pnyrlded  snflioient  space  is  left  on  the 
other  lide  of  the  roadway.   Mathews  t.  Kelsey.68 
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Me.  60;  Welsh  ▼.  Wilson,  2  Cent  Bep.  740.  Vn  N.  T. 
254. 

AfToltstand.  Barling  r.West,  20  Wis.  807.  Obntro* 
State  T.  Berdetta,  78  Ind.  186, 88AnL  Bep.  117. 

A  brick  wall,  the  remains  of  a  burnt  building  on 
the  edge  of  a  sidewalk  (Klley  ▼.  Kansas  City,  00 
Mo.  102);  but  not  at  a  distance  from  a  public  street. 
Gain  F.  Syracuse,  20  Hun,  105, 05  N.  Y.  88. 

A  municipal  corporation  is  liable  for  injuries 
caused  by  dangerous  excavations  left  unguarded 
in  its  streets.  Wilson  v.  Wheeling,  10  W.  Ya.  888, 
42  AoL  Bep.  780;  Ironton  v.  Kelley,  88  Ohio  St  60; 
Gtrolevllle  v.  Neudlng,  41  Ohio  St  465;  DresseU  t. 
Kingston,  82  Hun,  688;  Brusso  v.  Buffalo,  00  N.  Y. 
079;  Bussell  v.  Columbia,  74  Mo.  480, 41  Am.  Bep.  826. 

That  the  work  is  placed  in  the  hands  of  a  con- 
tractor will  not  relieve  the  corporation  from  lia- 
bility (Welsh  V.  St  Louis,  78  Mo.  71;  Brusso  v.  Buf^ 
faio,  00  N.  Y.  670:  Jacksonville  v.  Drew,  10  Fla.  100, 
45  Am.  Bep.  5;  DresseU  v.  Kingston,  88  Hun,  688); 
though  it  has  no  control  over  the  work  and  the 
contractor  stipulates  that  he  shall  be  liable  for  ao- 
ddents.   Wilson  v.  Wheeling,  10  W.  Ya.  888. 

Obstructions  in  the  highway  frightening  horses: 
Bennett  v.  Lovell,  12  B.  L  100,  84  Am.  Bep.  828 
(tubing  and  machinery  left  In  highway);  MUarkey  v. 
Foster,  0  Or.  878, 25  Am.  Bep.  681;  Clinton  v.  How- 
ard, 42  Conn.  204  (pile  of  stones);  Lake  v.  MUlikrau 
02  Me.  240;  Jones  v.  Housatonlc  B.  Co.  107  Mass.  281 
(barrel  of  whitewash  left  In  highway);  Plollet  v. 
Simmers,  100  Pa.  06w 

A  municipal  corporation  may  be  liable  for  suf- 
fering objects  to  remain  In  the  road  calculated  to 
frighten  horses.  Bennett  v.  Flfleld,  18  B.  1. 180, 48 
Am.  Bep.  17;  Crissey  t.  Hestonvllie,  M.  ft  F.  Pass. 
B.  Co.  76  Pa.  88;  Stanley  v.  Davenport,  b4  Iowa,  488; 
87  Am.  Bep.  210  (steam  motor).  Oonlbra^  Sparr  v.  St 
Louis.  4Mo.  App.  672  (In  the  latter  case  the  use  was 
lawfub;  Young  t.  New  Haven,  80  Conn.  485  (steam 
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behalf.  This  motioD  was  denied,  and  to  that 
ruling  of  the  court  an  exception  was  taken. 
After  the  whole  evidence  was  dosed,  and  the 
court  had  charged  the  Jury,  the  defendant  asked 
an  instruction  to  the  effect  that  there  was  not 
sufficient  legal  proof  of  negligence  on  the  part 
of  the  City,  its  officers  or  agents,  to  entitle  the 

SlaintifF  to  recover.  This  request  having  been 
enied,  an  exception  was  taken  to  the  ruflne  of 
the  court.  The  case  having  been  submittea  to 
the  jury,  a  verdict  was  returned  for  ten  thou- 
sand dollars  against  the  City.  Upon  that  ver- 
dict a  jud^ent  was  rendered  for  the  plaintiff. 
The  petition,  after  referring  to  Bans:  Street 
as  a  common  public  street  and  highway  in  the 
City  of  Cleveland  for  the  free  passage  and 
travel,  at  all  times,  of  persons  on  foot  and  with 
horses  and  vehicles,  and  averring  that,  under 
the  statutes  of  Ohio,  the  duty  rested  upon  the 
City  to  cause  the  street  to  be  kept  open,  in  re- 
pair, and  free  from  nuisances,  alleged  that  the 
defendant,  on  the  12th  day  of  November,  1879, 
wrongfuUy  placed,  and  permitted  to  be  placed, 
large  quantities  of  dirt,  sand,  rubbish,  stones, 
boxes  and  other  materials  for  building  purposes, 
in  and  across  said  street  at  or  near  ana  before  a 
building  owned  bv  one  Rosenfeld,  and  n^li- 
genUy  and  wrongfully  suffered  and  permitted 
tne  same  to  extend  across  and  occupy  more  of 
the  street  than  was  reasonable  or  necessary, 
namely,  more  than  one  half  of  its  width,  and 
to  remain  and  continue  on  the  above  day  and 


during  the  night  time  of  that  day,  unprotected 
and  unguarded,  without  a  sufficient  number  ot 
lights,  or  in  such  a  manner  as  to  be  distinctly 
seen  bv  those  using  the  street.  It  was  further 
alleged  that,  in  consequence  of  such  careless- 
ness, negligence  and  improper  conduct  on  ibe 
part  of  the  City,  the  plaintiff,  while  lawfully 
passine  in  a  buggy  along  Bank  Street  in  the 
nieht  time,  was,  by  reason  of  said  dirt,  sand, 
rubbish,  stones,  boxes  ,iud  jther  materials  iu 
the  street,  overturned  with  great  force  and  vio- 
lently thrown  upon  the  street,  whereby,  and 
without  fault  or  ne([:ligence  upon  his  part,  one 
of  his  legs  was  broken,  and  he  was  otherwiae- 
permanently  injured  and  disabled. 

The  answer  of  the  City  put  in  issue  all  the 
materia]  averments  of  the  petition,  and,  in  ad- 
dition, alleged  that  if  the  plaintiff  was  injured 
it  was  due  to  his  own  negligence,  and  not  be- 
cause of  any  want  of  care  on  the  part  of  the 
defendant. 

At  the  trial  the  plaintiff  was  permitted, 
against  the  defendant's  objection,  to  read  in  evi- 
dence two  sections  of  certain  orainancea  of  the 
City  relating  to  the  placing  in  the  streets  of 
material  for  building  purposes.  They  are  a» 
foUows: 

"Seo.  4.  No  i>er8on  shall  place  or  cause  to 
be  placed  on  any  street,  lane,  dley  or  public 
ground  any  material  for  building  purposes 
without  the  written  permission  of  the  Board  of 


roller);  Ohloago  v.  Hoy,  76  TJL  580  (dead  animal); 
Fritsch  V.  Allegheny,  91  Pa.  280;  Ayer  v.  Norwich, 
89  Conn.  87S,  12  Am.  Bep.  400. 

If  the  town,  dtyor  other  pubUo  corporation, 
charged  by  law  with  the  care  of  highways,  per^ 
mlts  objeots  to  remain  thereon,  which  from  their 
nature  have  a  tendency  to  frighten  horses  of  ordl* 
nary  gentleness  and  docility,  and  the  horse  of  the 
traveler,  himaelf  in  the  exercise  of  due  care,  takes 
fright  at  such  an  ot^Ject  and  runs,  and,  notwith- 
standing due  efforts  to  restrain  htm  on  the  part 
of  his  driver,  damages  ensue,  the  corporation  must 
pay  such  damages.  Agne#  v.  Ooninna,  20  Cent. 
Law  Jour.  106,  note;  Dimock  v.  Suflield,  80  Conn.  129; 
Morse  v.  Richmond,  41  Vt.  4S6:  Foshay  v.  Olen  Ha- 
yen,  26  Wis.  288;  Kelley  v.  Fond  du  Lac,  81  Wis.  179; 
Card  v.EUsworth,  66  Me.  647;  Winship  v.  Bnfleld,  42 
N.  H.  197.  But  see  Oook  V.Montague,  116  Mass.  671; 
Agnew  V.  Gonmna,  66  Mich.  428. 

The  statutory  liability  of  a  dty  for  personal  in- 
juries Is  ooolined  to  defects  in  the  streets  arising 
from  their  being  out  of  repair,  and  does  not  cover 
objects  on  the  street  but  forming  no  part  thereof, 
as,  e.  a**  a  pile  of  lumber  encroaching  thereon.  Mo- 
Arthur  V.  Saginaw,  68  Mich.  867. 

It  Is  the  duty  of  a  city,  charged  with  constructing 
sewers  and  with  keeping  them  in  repair,  to  exercise 
needful  dUlgenoe,  prudence  and  care  to  ascertain 
whether  they  become  obstructed;  anA  for  a  failure 
to  do  so  it  is  liable.  Barton  v.  Syract  )s,  86  N.T.  64, 
gr  Barb.  292;  McCarthy  v.  Syracuse,  J6  N.  Y.  194; 
Hudson  V.  Tabor,  L.  E.  1 Q.  B. Div.  226, 16Bng.Bep. 
(Moak)  296,  nets. 

Though  if  a  dtiaen  obstruct  the  street  of  a  dty, 
tt  is  not  liable  to  one  injured  thereby  until  it  has 
notice,  actual  or  constructive,  from  the  length  of 
time  the  obstruction  remains,  thereof.  Oriffln  v. 
New  York,  9  K.Y.  460. 

A  corporation  will  not  be  answerable  for  damages 
caused  by  a  defective  conditioii  of  its  highways 
produced  by  some  act  not  its  own,— as,  the  act  of  a 
wrong-doer,  a  sudden  flood,  or  other  casualty,^ 
unless  actual  notice  had  come  to  tt  of  such  defect, 
and  a  reasonable  time  had  elapsed  to  repair  the 
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same,  or  unless  sufficient  time  had  elapsed  in  whicb 
the  corporation  might  have  discovered  the  defect 
and  repaired  It  In  the  latter  case  the  courts  will 
presume  that  the  cUty  had  notice,  or  charge  It  witb 
liability  because  of  its  negligence  In  not  knowing. 
Bassett  v.  St.  Joseph,  68  Mo.  200;  Schweickhardt  v. 
St.  Louis,  2  Mo.  App.  671;  Doherty  v.  Waltham,  4 
Gray,  606;  Harper  v.  Milwaukee,  80  Wis.  866;  Prl- 
deauz  v.  Mineral  Point,  48  Wis.  618:  Mack  ?.  Salem, 
6  Or.  275;  Dorlon  v.  Brook]yn,'4S  Barb.  604;  Sweet 
V.  Oloversville,  12  Hun,  SOS;  Kinney  v.  Troy,  11 
Cent.  Bep.  464, 106  N.  Y.  667:  WUson  v.  Watertown, 
8  Hun,  608;  Todd  v.  Troy,  61 N. Y.  606;  Kuni  v.  Troy, 
6  Cent  Bep.  406, 104  N.  Y.  844;  Pomfrey  v.  Saratoga 
Springs,  7  Cent  Bep.  44, 104  N.  Y.  459;  MoGinity  v. 
New  York,  61>uer,  674;  Hart  v.  Brooklyn,  86  BartK 
286;  Seaman  v.  New  York,  8  Daly,  147;  Kaveny  ▼. 
Troy,  11  Gent.  Bep.  842, 106  N.  Y.  671:  Bush  v.  Gene- 
va, 8  Thomp.  &  C.  409:  Chicago  v.  Langlaas,  66  IlL 
861:  Peru  v.  French,  66  llL  817;  Beed  v.  NorthOeld, 
13  Pick.  94;  Doulon  v.  Clinton,  88  Iowa,  807;  BowcU 
V.  Williams,29  Iowa,  210;  Boucher  v.  New  Haveu, 
40  Conn.  466;  Bill  v.  Norwich,  89  Conn.  222:  Bice  v. 
Des  Moines,  40  Iowa,  641;  Clark  v.  Corinth,  41  Vc 
449;  Oder  v.  Hinesburgh,  44  Y t.  220;  Hume  v.  New 
York,  47  N.  Y.  689;  Jansen  v.  Atchison,  16  Kan.  886; 
Chicago  V.  Murphy,  84  IlL  224:  Fahey  v.  Harvard* 
62  DL  28;  LobdeU  v.  New  Bedford,  1  Mass.  168;  Harri- 
man  v.  Boston,  114  Mass.  241;  Howe  v.  Plalnfleld,  41 
N.  H.  186;  Hubbard  v.  Concord,  86  N.  H.  62;  Ward 
V.  Jefferson,  24  Wis.  342;  Colby  v.  Beaver  Dam,  S4 
Wis.  286;  Goodnough  v.  Oshkosh,  24  Wis.  648, 26  Wto. 
80O;  Hall  v.  Fond  du  Lac,  42  Wis.  274;  Mosey  v.  Troy, 
61  Barb.  681;  Beinhard  v.  New  York,  2  Daly,  241; 
Manchester  v.  Hartford,  80  Conn.  118;  Townseod  v. 
Des  Moines,  tt  Iowa,  657;  Schmidt  v.  Chicago  &  N. 
W.  B.  Co.  88  IlL  406:  Chicago  v.  McCarthy,  76  nL6Q2t 
Cusick  V.  Norwich,  40  Conn.  876;  Chicago  v.  FOwler, 
60  IlL  828:  Chicago  v.  Crocker,  2  DL  App.  270; 
Welghtman  v.  Washington,  66  U.  8. 1  Black,  V  (17: 
61);  Noble  v.  Bichmond,  81  Gratt  271;  Atlanta  v. 
PeidUfS,  61  Ga.  606;  Fort  Wayne  v.  De  Witt,  47  InH 
SOL 
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€ttf  ImproTemeDts.  Such  permissioii  shall 
tpeciff  tbe  portioD  of  the  sidewalk  and  street 
to  be  used  and  the  period  of  said  use,  which 
^lall  not  exceed  two  months,  and  in  no  case 
ahall  any  person  use  more  than  one  half  of  tbe 
sidewalK  and  half  of  the  street.  The  comicU 
naj  at  any  time  revoke  such  license.  At  the 
expiration  of  the  permission  or  on  the  revoca- 
cstion  of  it  said  person  shall  remove  said  ma- 
terial from  the  street." 

"toa  14.  Whenever  any  person  or  persons, 
whether  contractor  or  proprietor,  shall  be  en- 
gaged in  the  erection  or  repairing  of  anv  build- 
mg  or  other  structure  whatever  within  the 
City,  and  shall  cause  or  permit  any  building 
materials,  mbbish  or  other  thing  to  be  placed 
oc  any  public  street,  lane,  alley  or  sidewalk  or 
other  place  in  tbe  City  where  persons  pass  and 
repass;  and  whenever  any  person  or  persons 
who  shall  be  engaged  in  constructing  any  sewer 
or  laying  any  gas,  water  or  other  pipes  or  con- 
ductors m  or  mrough  anv  of  the  streets,  lanes, 
alleys,  highways,  sidewalks  or  other  places  in 
tbe  City  where  persons  pass  and  repass,  whether 
by  appointment  of  the  City  or  its  agents,  or  as 
contractor,  it  shall  be  tbe  duty  of  all  such  per- 
sons to  protect,  with  a  sufficient  number  of 
tights,  the  materials,  rubbish,  goods,  waxes  and 
merchandise,  heaps,  piles,  excavation  or  other 
things  so  caused  or  permitted  by  them  to  be  or 
remain  hi  or  at  anv  of  the  places  above  men- 
tioned, and  in  such  manner  as  to  be  distinctlv 
seen  bv  all  passers  by,  and  to  continue  such 
li^ts  rrom  dusk  untu  daylight  during  every 
m^t  while  any  obstructions  of  the  above- men- 
tiMied  description  are  allowed  to  remain  in  or 
at  socb  places;  and  every  person  who  shall  neg- 
lect tbe  duty  imposed  by  this  section  shall,  m 
addition  to  the  penalty  imposed  by  this  chap- 
ter, be  liable  for  all  damages  to  persons  and 
pn^)eity  growing  out  of  such  neglect." 

He  was  also  permitted,  against  the  ,  defend 
•nfsobjeotioo,  to  read  in  evidence  two  permits 
given  by  the  City,  through  its  Board  of  Im- 
proTements,  one  to  E.  Iu>6enfeld,  dated  July 
16, 1879,  and  the  other  to  Frank  Eostering, 
dated  8q;»tember  19, 1879;  each  permit  author- 
idnff  tbe  person  named  therein  to  occupy  one 
balfof  the  sidewalk  and  one  third  in  width  of 
the  street  in  front  of  the  premises  owned  by 
Bosenfeld,  during  a  period  of  sixty  days  from 
tbe  date  of  the  permits  for  the  purpose  of 
pladng  building  materials  thereon,  subject, 
Aowever,  to  Uie  provisions  of  tbe  ordinance  re- 
quiring that  such  materials  be  protected  "with 
t  lol&aent  number  of  lights,  from  dusk  until 
dajHcht,  during  every  £y  that  the  same  shall 
lemam,"  and  to  tbe  condition  that  the  person 
neglecting  that  duty  should  be  liable  to  the 
penally  imposed  by  the  ordinance,  and  for  all 
damages  to  person  or  property  growing  out  of 
sQcfa  neglect 

There  was  evidence  before  the  jury  tending 
toibow  that  when  the  plaintiff  was  passing  on 
Bank  Street  about  seven  o'clock  in  the  evening 
of  November  12, 1879,  the  buggy  in  which  he 
was  riding  ran  against  a  mortar-box  placed  by 
KoiteriDg  in  the  street,  and  used  by  him  for 
ft]  purposes  of  buUding  on  Rosenfeld's  premises, 
lod  was  overturned,  whereby  he  was  thrown 
▼kdently  to  the  street,  and  seriously  and  per- 
ntsoeotly  injured  in  his  body.    There  was  al- 
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80  evidence  tending  to  show  that  the  obstruc- 
tions placed  in  the  street  try  Eostering  were  not 
indicated  by  lights  or  signals,  so  as  to  give 
warning  to  persona  passing  in  vehicles:  that  a 
greater  width  of  street  was  occupied  by  these 
building  materials  than  was  justified  by  the 
permits  granted  by  the  Board  of  Improvements; 
and  that  tbe  failure  of  the  plaintiff,  and  of  the 
person  driving  the  buggy  in  which  he  was  rid- 
ing, to  see  the  mortar-box  in  time  to  avoid  run- 
ning against  it  was  not  due  to  any  want  of 
care  upon  the  part  of  either,  but  to  the  absence 
of  signals  or  lights  upon  the  box. 

There  was  evidence  on  behalf  of  the  City 
tending  to  show  that  the  plaintiff,  and  the  per- 
son with  whom  he  was  riding,  might,  with 
reasonable  diligence,  have  seen  the  mortar- box 
before  tbe  bu^gy  came  in  contact  with  it;  also, 
that  a  proper  light  was  placed  on  the  moitar- 
box  about  dark  of  the  evening  when  the  acci- 
dent in  question  occurred. 

The  charge  to  the  jury  was  very  full,  cover- 
in^r  every  possible  aspect  of  the  evidence,  and 
sufficiently  indicating  the  legal  propositions 
which,  in  the  judirment  of  the  court  below, 
were  applicable  to  tbe  ca&e. 

Among  other  things,  tht«  court  said:  "The 
plaintiff  had  the  right  to  the  use  of  the  street, 
in  going  from  the  hotel  to  the  depot,  unob- 
structed and  free  from  danger,  but  subject, 
however,  to  such  incidental,  temporary  or  par- 
tial obstructions  as  are  necessarily  occasioned 
in  the  building  or  repair  of  houses  fronting  up- 
on tbe  streets  over  whidi  he  passed;  but  in  us- 
inff  the  street  he  must  exercise  reasonable  and 
oioinary  care  to  avoid  obstructions,  if  any  be 
found  thereon.  In  tbe  night  time  he  had  the 
right  to  suppose,  in  the  absence  of  signals  of 
danger,  that  the  street  was  not  dangerously 
obstructed  or  dangerous  to  pass  over;  but  in 
passing  over  it  he  must  exercise  ordinary  care 
and  prudence  to  avoid  any  dangerous  obstruc- 
tions, both  in  the  observation  of  obstructions, 
their  locality  and  character,  and  the  speed 
used  in  passing  alone  the  street.  If  anv  ol^ 
structions  attracted  h&  attention,  he  should  be 
more  careful  to  avoid  any  others  that  might  be 
in  the  street  and  near  the  same;  or  if  he  knew 
that  there  were  building  materials  located  in 
the  street  in  ftontof  a  new  building,  in  driving 
along  he  must  exercise  reasonable  care  to  avoid 
runninir  upon  any  such  obstructions.  The 
City  had  a  right  to  allow  Rosenfeld  to  use  a 
reasonable  part  of  the  street  for  the  purpose  of 
depositing  therein  buildhdg  materials  with 
which  to  erect  his  building,  and  the  same  could 
rightfully  be  used  by  Mr.  Kostering,  the  build- 
er or  contractor,  for  that  purpose.^ 

Again:  "The  principal  negligence  com- 
plained of  by  the  plaintiff  is  that,  being  in  the 
night  time,  no  lights  were  placed  at  or  near  the 
materials,  sufDdent  to  warn  him  of  danger  as 
he  passed  along  the  street.  Having  provided 
in  tbe  permits  to  Rosenfeld  and  Eosterine,  the 
contractor,  that  in  the  night  time  sufficient 
lights  should  be  placed  by  them  at  or  near  ma- 
terials placed  and  remaining  in  the  street  to 
warn  persons  passing  along  there  of  dangerous 
obstructions,  the  City  had  a  right  to  suppose 
such  lights  were  so  placed  in  the  night  time. 
Whilst  It  was  the  general  duty  of  the  City  to 
keep  its  streets  in  safe  condition  for  the  use  of 
persons  passing  over  the  same,  and  liable  for 
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injuries  caused  by  its  neglect  or  omission  to 
keep  them  in  repair  and  reasonably  safe,  yet, 
In  sucli  a  case,  the  basis  of  the  action  bdng 
negligence,  it  is  not  liable  for  an  injury  result- 
ing from  such  negligence  unless  it  bad  notice 
or  knowledge  of  me  defect  that  caused  the  in- 
Jury  before  it  was  sustained;  or,  in  the  absence 
of  express  or  direct  notice,  such  notice  or  knowl- 
edge may  be  inferred  from  facts  and  circum- 
stances showing  that  such  ^irant  of  proper  lights 
to  denote  dangerous  obstructions  existed  for  a 
sufficient  period  of  time  and  in  such  a  public 
and  notonous  manner  as  that  the  officers  rep- 
resenting the  City,  or  those  in  the  employment 
of  the  City  for  the  purpose  of  removing  ob- 
structions in  the  City,  in  the  exercise  of  ordi- 
nary care  and  diligence,  ought  to  have  known 
of  such  want  of  proper  guards  in  the  night 
time. 

"The  City  is  not  an  insurer  of  the  absolute 
•af  ety  of  persons  passing  along  its  streets  in  the 
night  time.  It  is  only  required  to  exercise  or- 
dinary care  for  such  safety,  and  in  Judging  of 
what  would  be  ordinary  care  you  are  to  take 
f801]  into  account  the  great  number  of  streets  and 
their  milage  contained  in  the  City.  If  the  City, 
or  the  officers  or  employes  representing  it,  had 
such  notice  or  knowledge,  direct  or  implied,  as 
I  have  stated,  then  it  was  its  duty  to  see  that 
proper  liehts  in  the  night  time  were  placed  at 
or  near  the  obstructions,  such  as  would  be  suf- 
ficient to  warn  persons  of  reasonable  and  ordi- 
nary prudence  of  the  presence  of  such  obstruc- 
tions, and,  failine  to  do  so,  it  would  be  liable 
for  injuries  resulung  from  such  failure." 

By  section  2640  of  the  Revised  Stotutes  of 
[302]  Ohio,  title  Municipal  Chrporatioiu,  it  is  pro- 
vided that  "the  council  shall  have  the  care,  su- 
pervision and  control  of  all  public  highways, 
streets,  avenues,  alleys,  sidewalks,  public 
grounds  and  bridges  within  the  corporation, 
and  shall  cause  the  same  to  be  kept  open  and 
in  repair,  and  free  from  nuisance."  IRS. 
Ohio,  Title  XII,  Div.  8,  ch.  18,  Giauque's  ed. 
p.  600. 

The  Citv  concedes  that,  if  there  was  any  lia- 
bility at  all  on  its  part,  the  charge  of  the  court 
correctly  announced  the  principles  of  law  ap- 
|)licable  to  the  case.  If  the  obstruction  in  ques- 
tion was  on  Bank  Street  unnecessarily,  or  for 
an  unreasonable  length  of  time  or  was  there 
without  proper  lights  or  other  guards  to  indi- 
cate its  locality,  and  such  condition  of  the 
street  at  the  time  the  plaintiff  was  injured  ex- 
isted with  the  knowledge  of  the  Citv,  either 
actual  or  constructive,  for  a  sufficient  length  of 
time  to  remedy  it  by  the  exercise  of  proper  dil- 
igence, the  liability  of  the  City  cannot  be 
doubted,  in  view  of  the  decisions  of  the  Su- 
preme Court  of  Ohio  and  of  this  court,  unless, 
as  contended  by  the  defendant,  the  plaintiff, 
notwithstanding  the  negUgence  of  the  City  in 
not  keeping  the  street  open  and  free  from  nui- 
sance, ooum,  by  due  care,  have  avoided  the  in- 
juries he  received. 

In  the  case  of  CardingUm  v.  Frederick,  which 
wHl  appear  in  46  Ohio  St.,  the  Supreme  Court 
of  Ohio  constmed  the  above  section  in  connec- 
tion with  section  6144,  which,  among  other 
things,  provides  that  an  action  for  a  nuisance 
•haliabate  by  the  death  of  either  partv.  That 
was  an  action  against  an  incorporated  village, 
founded  upon  a  petition  alleging  that  a  street 
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used  by  the  public  was  so  unskiUfully  and  neg- 
ligently constructed  and  left  by  the  defendant 
as  to  lie  in  an  unMife  condition,  and  allowed  to 
become  out  of  repair  and  olMtructed  bv  the 
rubbish  and  refuse  of  the  village,  so  that  ft  waa 
highly  dangerous;  and  that  the  plaintiff,  while 
lawfully  passing  along  the  street,  accidentally, 
and  without  fault  on  her  part,  was  precipitated 
down  an  embankment,  whereby  she  was  greatly- 
bruised  and  injured. 

The  court  held  Uie  action  to  be  one  for  a 
nuisance,  and  in  harmony  with  the  prfnciplee 
announced  upon  this  general  subject  in  Barnef^ 
V.  District  ofCMumbui,  91  U.  S.  640.  647J[28- 
440,  442],  said:  "The  statute  (sec.  2640,  Rev.  [303] 
Stats.)  gives  to  municipal  corporations  the  care, 
superv&ion  and  control  of  all  pubUc  hiffh ways, 
etc.,  and  requires  that  the  same  shall  be  kept 
open,  and  in  repair,  and  free  from  nuisance. 
In  effect  it  is  a  requirement  that  the  corpora- 
tion shall  prevent  all  nuisances  therein;  and 
when  by  allowing  a  street  to  become  so  out  of 
repair  as  to  be  dangerous,  the  corporation  itsdf 
maintains  a  nuisance,  a  suit  to  recover  for 
injuries  thereby  occasioned  is  for  dama^  aris- 
ing from  a  nuisance,  or  'for  a  nuisance.^  The 
statute  does  not  give  a  remedy,  it  but  enjoins 
the  duty.  And  when  a  duty  to  keep  streets  in 
repair  is  enjoined  on  municipal  corporations, 
eiUier  by  a  statute  in  the  form  now  in  force  or 
by  a  provision  which  authorizes  them  to  pMsa 
ordinances  for  regulating  streets  and  keeping 
them  in  repair,  and  gives  power  to  levv  taxea 
for  that  purpose,  and  presumably  to  obtain  » 
fund  for  satisfying  claims  for  damages,  a  ri^t 
of  action  for  damages  caused  by  such  neglect 
arises  by  the  common  law." 

This  language  leaves  no  room  to  doubt  the 
liability  of  the  City  of  Cleveland  for  the  dam- 
ages sustained  by  the  plaintiff  if  it  was  guUty 
of  the  negligence  chained  in  the  petition,  and 
if  the  plainuff  was  not  nimself  guilty  of  negli- 
gence that  materially  contributed  to  his  injury. 
The  fact  that  the  permits  to  Roseofeld  and 
Eostering  only  authorized  them  to  occupy  one 
half  of  the  street  for  the  purpose  of  depositing 
building  materials  thereon,  and  required  them 
to  indicate  the  locali^  of  such  materials  by 
proper  lights,  during  the  whole  of  every  night 
that  they  were  left  m  the  street,  did  not  relieve 
the  City  of  the  duty  of  exercising  such  reason- 
able diligence  as  the  circumstances  required,  to 
prevent  the  street  from  being  occupied  by 
those  parties  in  such  a  way  as  to  endanger  pas- 
sers-by in  their  use  of  it  in  all  proper  ways. 
Whether  that  degree  of  diligence  was  exercised 
by  the  City,  through  its  agents;  whether  its 
officers  had  sach  notice  or  Knowledge  of  the 
use  of  Bank  Street,  in  the  locality  mentioned, 
by  the  parties  to  whom  the  above  permits  were 
granted,  as  was  inconsistent  with  the  safety  of 
passers-by  using  it  with  due  diligence;  wheth- 
er, in  fact,  the  materials  and  obstructiona 
placed  by  Kostering  on  the  street  were  soffi-  r«AAf 
ciently  indicated  by  signal  lighti  or  otherwise,  t**^! 
during  the  night  time;  and  whether  the  plain- 
tiff was  himself  guil^  of  such  negligence  aa 
contributed  to  his  &Jury,~were  questions  fairly 
submitted  to  the  Jury,  and  are  not  open  tor 
consideration  in  this  court. 

The  objection  that  the  petition  did  not  state 
facts  constituting  a  good  cause  of  action,  is  not 
well  taken.    T^e    allegationt    were    broad 
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KXigh  to  admit  proof  of  such  knowledge  or 
ocioe  iipoo  the  part  of  tbe  City  of  the  coDdi- 
OD  of  Bank  Street  as  would  fix  its  liability  to 
le  plaintiff.  If  tbe  defendant  desired  a  fuller 
atement  of  tbe  cause  of  action,  tbe  proper 
MiTBe  was  to  indicate  its  wishes  by  a  motion  to 
iqaire  the  plaintiff  to  make  more  spedflc  his 
llendons  as  to  negligence. 

The  motion  to  exclude  all  evidence  upon  the 
ut  of  tbe  plaintiff  and  the  motion  for  a  yer- 
kl  in  bduuf  of  the  defendant  were  wnetlj 
enied.  Tbe  question  of  negligence,  m  ail  <r 
s  sspeds,  was  peculiarly  for  the  Jury. 

Am  no  emr  €fflaw  loai  eommitUd  ai  thsuial, 
iejudgmeniU  afflrmkL 


JOHN  B.  WINTERS  bt  al.,  Appti., 

e. 

)AyiD  B.  ETHELL,  Executor  of  Gbobgb 
F.  Sbttlx,  bt  au 

(Bee  8.  G.  Bepoiter*li  ed.  907-SUU 

Whst  i§  nai  a  final  deerte  crou  eomplaint-^ 
tiskifir  appnu. 

L  In  an  aodonfdr  an  Injuootton  and  an  aoooont* 
log;  and  for  the  pajment  to  plaintiff  of  what 
teU  be  fOond  doe  to  him  on  snob  aoooimttny,  a 
teree  wfakdi  merely  enjolna  tbe  defendant  and 
ocdott  an  aoeoiAutlug  before  a  referee  Is  not  a 
ftulone,  and  is  not  appealable. 

1  Nor  does  It  make  any  difference  that  the  decree 
dinitaMathecroa»-eompIaint  of  defendant;  that 
vMDota  separate  suit.  There  was  bat  a  single 
iMna,  entitled  hi  the  eriffinal  suit 

i  Iht  rl^it  of  ileCsttdant  to  appeal  from  the  de- 
crae»se  fir  as  his  cross-complaint  is  coiioemed^ 
viU  be  preserved;  andtlmewillran  against  him, 
ti  to  tbe  present  decree  of  the  coort  below,  only 
traiia  the  mitrj  of  a  final  deoceei  after  the  ao- 


[No.96.] 
if^vfltf  iTiW.  Xf,  1889.    Bedded  N<n.  U,  1889. 

APPEAL  from  a  Judgment  of  the  Supreme 
Ooort  of  the  Territoiy  of  Idaho  affirming  a 
^ccteeof  the  District  Court  of  tbe  Second  Ju- 
dicial District  of  Idaho  Territory,  enjoining 

woduktB  and  ordering  an  accounting.    DU- 
auted. 

"Rk  facts  are  stated  in  the  opinion. 
J^.  K.  Kirkpatriek  for  appellants. 
^mn,  Samuel  ShelUkbarfl^er  aadJer- 
<«mA  M.  WiUon  for  appellees. 

Mr.  Jmtice  Blatcliford  delivered  the  opin- 
wn  of  the  court: 

^Thisii  a  suit  brought  in  the  District  Court  of 
y»  Second  Judicial  District  of  Idaho  Territory, 
^uid  for  the  County  of  Alturas,  by  Geom  F. 
S^  and  Jacob  Reeser  against  John  B.  Win- 
^Fn&k  Ganabl  and  John  Winkelbach. 

Thi  eomplaint  alleges,  that  the  plaintiffs, 
tknoe  the  owners  of  a  mining  property,  licensed 
^aefeadanta  to  work  it' on  the  terms  and 
^^o<)itkas  expressed  in  a  written  agreement 
||QdAim>piemental  agreement,  for  a  definite 
^^M\  that,  under  the  agreement,  the  defend- 
uti  were  to  work  the  mme  during  that  period 
f  tbefr  own  expense,  keep  the  proper^  free 
^^liem,  and  pay  to  the  plaintuKs,  ss  a  con- 
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sideration,  one  half  of  the  gT<m  proceeds  from 
the  mine;  that,  if  the defeifdants  should  payto 
the  plaintiffs,  on  or  before  November  27,  1888, 
the  termination  of  the  said  period,  out  of  tbe 
proceeds  of  the  mine,  or  otherwise,  f40,000,  the 
plaintiffs  should  convey  the  property  to  the  de- 
fendants; that,  in  the  event  of  such  payment  by 
the  defendants  to  the  plaintiffs  within  the  time 
specified  any  and  all  sums  theretofore  received 
by  the  plaintiffs  from  the  defendants  as  consid- 
eration for  the  use  and  working  of  the  mine 
should  be  credited  upon  and  deducted  from  the 
140,000;  that,  if  the  defendants  should  fail  to 
comply  with  anv  of  their  agreements,  or  should 
not,  on  or  before  the  day  named,  pay  the 
140,000  to  the  plaintiffs,  they  should  forfeit  all 
rights  under  Uie  agreement,  and  no  longer  work 
the  proper^;  Uiattbe  defendants  preceded  to 
work  &e  mine,  and  continued,  during  the 
period  mentioned,  to  extract  large  quantities  of 
gold  and  silver  ore  from  it;  that,  on  the24tb  of 
November,  1888,  the  agreement  was  extended, 
in  writing,  to  December  27, 1888;  that  the  de- 
fendants had  paid  to  the  plaintiffs  only  $21,000 
out  of  the  $40,000,  which  sum  was  realized  out 
of  the  working  of  the  mine,  and  was  not  in  ex- 
cess of  tbe  one  half  of  its  gross  proceeds;  that 
the  defendants  were  continuing  to  won  tbe 
mine,  and  were  Insolvent,  ana,  during  the 
thirty  days'  extension  of  time,bad  extracted  and 
removed  large  quantities  of  ore.  for  which  they 
bad  failed  to  account  to  tbe  plaintifb;  and  that 
the  defendants  threatened  to  continue  to  extract 
the  ore. 

The  prayer  of  the  complaint  is  for  an  in- 
junction restraining  the  d^endants  during  the 
pendency  of  the  suit,  and  also  l^  a  final  order 
on  the  hearing,  from  entering  upon  or  interfer- 
inir  with  tbe  possession  of  tbe  property,  or  from 
extracting  or  removing  from  the  mine  any  rock 
or  ore,  and  for  an  accounting  by  tbe  defendants 
with  tbe  plaintiffs  concemine  all  rock  or  ore 
tf^en  from  the  mine  by  tbe  defendants,  and  for 
tbe  payment  by  them  to  the  plaintiffs  of  a 
moiety  thereof:  and  that  the  amount  found  to 
be  due  to  tbe  plaintiffs  upon  such  account  be 
decreed  to  be  a  lien  upon  all  rock  or  ore  re- 
maining in  the  hands  of  the  defendants. 

After  a  demurrer  to  the  complaint  bad  been 
overruled,  the  defendants  put  m  an  answer  to 
it.  They  also  filed  a  cross-complaint,  praying 
that  tbe  plaintiffs  might  be  decreed  specifically 
to  execute  and  perform  their  contract  to  convey 
tbe  property  to  tbe  defendants,  on  receiving 
from  them  the  remainder  of  the  purchase 
money  which  might  be  eaultablv  due  therefor, 
and  for  an  injunction,  to  be  made  perpetual  on 
the  hearing,  restra'nlng  tbe  plaintiffs  from  in- 
terfering with  the  possession  by  the  defendants 
of  the  imning  claim  and  the  works  and  openings 
leading  thereto. 

This  cross-complaint  was  answered  by  the 
plaintiffs,  and  the  case  was  tried  by  the  court  \ 
on  evidence,  oral  or  documentary,  adduced  by 
the  respective  parties.  It  made  certain  findings 
of  fact  and  conclusions  of  law,  and  entered  a 
decree  adjud^ng  that  the  defendants  be  en- 
joined perpetually  from  entering  upon  or  inter- 
fering with  tiie  possession  of  the  mining  claim 
mentioned  in  the  complaint;  and  that  tbe  plain- 
tiffs were  entitled  to  an  accounting  with  the 
defendants  of  and  concerning  all  rock  and  ore 
taken  from  the  mine  by  the  defendimts  during 
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the  term  mentioDed.  and  not  already  accounted 
for;  and  referring  it  to  a  referee  to  take  and 
■tate  aoch  account  The  decree  farther  ad- 
Judged  that  the  defendants  take  nothing  by 
their  croas^complaint;  that  it  be  dismissed;  that 
ihey  Tvere  not  entitled  to  any  order  restraining 
the  plaintiffs  from  the  enjoyment  of  the  prem- 
ises, prior  to  or  pending  any  appeal  that  might 
be  taken;  and  that  the  plaintifls  recover  from 
the  defendants  their  costs 

On  an  appeal  by  the  defendants  to  the  Su- 
preme Court  of  the  Territory  from  that  Judg- 
ment, it  was  affirmed.  The  defendants  have 
brought  the  case  here  by  appeal,  and  briefs  have 
been  filed  by  both  parties,  on  Uie  merits.  But 
we  are  of  opinion  that  the  decree  was  not  a  final 
one.  and  is  not  appealable. 
1210]  The  Judgment  of  the  supreme  court  simply 
afiSrmed  the  judgment  of  the  district  court. 
As  regards  the  relief  sought  by  the  plaintiffs, 
the  latter  Judgment  merdy  enjoined  the  de- 
fendants, and  ordered  an  accounting  by  them 
before  a  referee  concerning  the  rock  and  ore 
taken  bv  them  from  Uie  mine.  The  bill  prays 
for  such  injunction,  and  for  such  accounting, 
and  for  the  payment  to  the  plaintiffs  of  what 
shall  be  found  due  to  them  upon  such  account- 
ing. In  this  respect  the  decree  is  of  the  same 
character  with  tbat  considered  by  us  in  EtyiUme 
Mdnoane$e  d  Iron  Co,  v.  Martin  [ante,  p.  275], 
decided  November  11, 1889,  where  the  decree 
was  held  not  to  be  find  or  appealable. 

Nor  does  it  make  any  difference  that  the  de- 
cree in  the  present  case  dismisses  the  cross- 
complaint  of  the  defendants.  The  filing  of  the 
cross-complaint  was  not  the  institution  of  a 
separate  suit,  but  grew  out  of  the  original  com- 
plaint There  was  but  a  single  decree,  and  that 
was  entitled  in  the  ori^oal  suit  The  right  of 
the  defendants  to  apped  from  the  decree,  so  far 
as  their  cross-complaint  is  concerned,  will  be 
preserved:  and  time  will  run  against  them,  as 
to  all  parts  of  the  present  Judgment  of  the  dis- 
trict court  only  from  the  time  of  the  entry  of 
a  final  decree  after  a  hearing  under  the  ac- 
•counting  which  is  to  be  bad.  Auen  t.  Ohi- 
^eago,  101  U.  S.  184, 187  [25:  888»  8401. 

Afpeal  -  -  •    - 


L.  D.  BROWN  BT  AL.,  Appti., 

WniiUM  RANK. 
(See  8. 0.  Reporter's  ed.  216-aa.) 

J*raeHee  m  WaMngtan  Territory— action  at 
kno. 

4.  Bjtbepmotioe  In  Waiblnffton  Territory,  law 
oauses  cannot  be  reviewed  on  appeal  wttbout  an 
assignment  of  errors,  but  eqoltj  oauses  maj  be. 

4L  An  action  at  law  is  not  transformed  into  an 
equity  cause  beoanse  one  of  the  defenses  Is  an 
equitable  one,  on  which  judcment  Is  rendered  fOr 
defendant  on  demurrer  thereto,  the  judirment 
being  one  dismissing  the  aotioo,  and  being  also 
rendered  on  the  other  legal  def  ensis. 

[No.  99.] 

Submitted  No9.  IS,  18S9.  Decided  No9.  «5, 1889. 

A  PPEAL  from  a  Judgment  of  the  Supreme 
/I  Court  of  the  Territory  of  Washington  dis- 
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missing  an  appeal  from  a  Judgment  of  thm 
District  Ck>urt  of  the  Second  District  of  Wash- 
ington Territory Jfor  a  non-compliance  with  tlio 
practice  in  that  Territory.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Leajider  Holmes  for  appellants. 

Meeere,  A.  H.  GarlsAd  and  W.  W.  Up* 
ton  for  appellee. 

Mr,  CAi^f/vi^Ms  Fuller  delivered  theopfn- 
ion  of  the  court: 

Appellants  commenced  a  possessory  actioa, 
in  the  nature  of  ejectment,  against  appellee,  in 
the  District  Court  of  the  Second  Judicial  Dis- 
trict of  Washington  Territory,  by  complaint  ia 
the  ordinary  form.  ^To  this  the  defendant 
filed  an  answer,  denying  title  in  plaintiffs.'  and 
otherwise  equivalent  to  the  plea  of  not  guiUy; 
and  in  addition  pleaded  affirmatively  four 
defenses,  setting  up,  among  other  things,  the 
ten  years'  Statute  of  Limitations  upon  actions 
for  the  recovery  of  real  property.  (§$  25,  2G, 
Code  Wash.  Ter.  1881,  89.)  The  fourth  af- 
firmative defense  was  addressed  to  the  Judge 
of  the  district  court,  and  alleged  a  variety  of 
facts  constituting,  appellants  contended,  ao 
equitable  defense,  if  any  at  all,  which  they  de- 
nied. 

The  plaintiffs  filed  a  demurrer  in  these 
words: 

"  And  now  come  the  plaintiffs  and  demur  to 
the  second,  third  and  fourth  separate  answers 
and  defenses  of  defendant  herein,  for  the  rea- 
son that  they  do  not  state  facts  sufficient  to  con- 
stitute a  defense  to  this  action." 

This  demurrer  was  disposed  of , and  Judgment 
rendered  as  follows: 

*'  This  case  coming  on  for  hearing  upon  de- 
murrer to  the  answer,  and  having  been  sub- 
mitted to  the  court  on  briefs  of  counsel  of 
plaintiffs  and  defendant,  and  the  court,  having 
fi^Iy  considered  the  questions  presented  \^ 
the  pleadings  on  file  in  this  case,  overrules  the 
demurrer  to  the  answer:  to  which  ruling  or  de- 
cision the  counsel  for  plaintiffs  then  excepted 
and  gave  notice  of  his  intention  to  appeal;  and 
the  counsel  for  plaintiffs  having  electea  to  stand 
upon  the  ruling  of  the  court  upon  said  demur- 
rer, and  not  to  reply  or  further  plead  to  the 
answer,  the  case  is  now  here  dismissed  with 
costs  against  the  plaintiffs,  to  be  taxed,  and 
that  execution  issue  therefor.  Wheroupon 
counsel  for  plaintiffs  excepted  and  gave  ncike 
of  appeal  to  the  supreme  court" 

Appeal  was  accordingly  prosecuted  to  the 
territorial  Supreme  Court,  under  the  Act  of  the 
Territory  "  in  relation  to  the  removal  of  causes 
to  the  Supreme  Court,"  approved  November  38, 
1888.  (Laws  Wash.  Ter.  1888,  09.)  It  was 
held  in  Breemer  v.  Burgtee,  2  Wash.  Ter.  290, 
that  this  Act  was  cumulative  and  complete 
within  itself,  and  did  not  repeal  sections  408, 
409  and  460  of  the  Code  of  1881,  relatins:  to 
appeals  and  writs  of  error  (Code  Wash.  Ter. 
18»1, 114),  and  tbat  cases  might  be  brought  up 
to  the  Supreme  0)urt  of  the  Territory,  either 
by  the  procedure  prescribed  in  the  Code  or 
that  in  the  Statute  of  1888.  The  Code  pro- 
vided for  service  of  a  notice  of  appeal  or  writ 
of  error,  which  should  contain,  amone  other 
things,  in  case  of  appeal,  "a  particular  descrip- 
tion of  ever>'  decision,  ruling,  order  or  decree," 
by  which  appellant  claimed  to  have  been  ag 
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riefed,  and  which  be  relied  upon  as  ground 
3r  tereml  or  modification;  ana  "  in  case  of  a 
nit  of  eiTor,  a  narticnlar  description  of  tbe 
noTt  aasigDed.  These  requiations  were 
mitted  hi  &e  Act  of  1888,  bat  at  its  Joly  Term 
f  that  year  tbe  Supreme  Coort  adopted  a  rule 
rhicb  reqaired,  in  all  law  causes  brought  up 
nder  that  Act,  an  assignment  of  errors  to  be 
oade  in  writing,  filed  and  serred,  substantially 
a  norided  for  in  section  458  of  the  Code. 

Ko  asBispament  haying  been  made,  tbe  ap- 
Kal  was  dumissed  for  non-compliance  Tilth  the 
-ale  in  that  particular  {Brawn  t.  Hazard,  2 
Wash.  Ter.  464).  and  tbe  case  comes  before  us 
10  appeal  from  the  Judgment  of  dismissal. 

As  the  rule  did  not  require  such  assignment 
b  an  equity  cause,  the  question  passed  upon 
vas  whether  this  cause  should  be  held  as  one  in 
equity  or  at  law,  and  the  court  decided  that  it 
vas  the  latter. 

The  Act  of  Conmss  of  April  7,  1874(18 
Stat.  27),  "concerning  the  practice  in  terri- 
torial courts  and  appeals  therefrom,"  provided 
that  it  should  not  be  necessary  "  in  any  of  the 
courts  of  the  several  Territories  of  the  United 
States  to  exercise  separately  the  common-law 
and  diancery  Jurisdictions  vested  in  said 
touTts;  and  that  the  several  codes  and  rules  of 
practice  adopted  in  said  Territorits  respec- 
tifdj,  in  so  far  as  they  authorize  a  mingling  of 
laid  Jurisdictions  or  a  uniform  course  of  pro- 
ceedins  in  all  caaea,  whether  1^1  o^  equitable, 
beootmrmed;  .  .  .  Protidea,  ihaX  no  party 
btibeen  or  ahall  be  deprived  of  the  right  of 

trial  by  Jury  in  cases  cognizable  at  common 

law.* 

By  subdivision  4  of  section  76  of  the  Code  of 
the  Territory  it  was  provided  that  "when  the 
relief  sought  is  of  an  equitable  nature,  the  com- 
^tint  shaJl  be  addressed  to  the  Judge  of  the 
wrict  in  which  the  action  is  tiix>ught; "  by 
mbdlTislon  8  of  section  88,  that  "  the  defendf- 
intmay  set  forth  by  answer  as  many  defenses 
ud  counterclaims  as  he  may  have,  whether 
tbey  be  audi  as  have  beeoi  heretofore  denomi- 
tated  legal  or  equitable,  or  both; "  and  by  sec- 
tkm 445,  that  "every  final  judgment,  order  or 
^eti^oa  of  a  disoict  court,  or  Judge  thereof, 
in  actioos  of  an  equitable  nature,  where  equi- 
table relief  is  sought,  or  where  chancery  juris- 
^ictkm  has  been  exercised,  shall  be  reviewed 
« tbe  supreme  court  by  appeal." 

Werrtng  to  these  provisions,  appellants' 
cuowel  contends  that  the  fourth  aflSrmative  de 
faK(and  he  insists  that  the  first  should  be 
Ukeo  with  it),  being  an  equitable  defense,  the 
caoae,  by  the  action  taken  thereon,  became 
"  Uioifonned  into  a  cause  in  chancery." 

Bat  tbe  demurrer  was  to  the  second,  third 
^  fourth  affirmative  defenses,  and  the  de- 
^l^daot  had  also  pleaded  the  general  issue. 
Ty  Judgment  upon  demurrer  held  the  three 
«BnDaU?e  defenses  good.  The  final  Judgment 
^ta  one  dismissing  the  acti<m  at  law.  and,  up- 
<«  ibe  pleadings  as  they  stood,  was  not  a  Judg- 
oatfaitheezercise  of  chanceiy  Jurisdiction. 
Tbe  mpreme  court  correctly  held  that  the 
^  was  at  kw  and  not  in'  equity,  and  this 
^gio,  it  is  not  denied  that  the  d:smis8al  for 
^QQ-oomidiance  with  the  rule  necessarily  fol- 

Tki judgment  ii  affirmed.        '^ 
IK  C.  8.  U.  S.,  Book  18 


THE  CONTINENTAL  LIFB INSFRANOB 

COMPANY,  of  Hartford,  Connecticut, 

Flff.  in  Err,^ 

e. 

W.  J.  CHAMBERLAIN,  Admr.  <tf  RiosaBD 

Stjbveks. 

(See  &  0.  Beporter*s  ed.  8(M-8UL) 

Intwranee  agents  uihen  aet  qf  bindt  ths  com-' 
panif^apfiieaiion  for  imuranM—falie  at^* 
moere  utoppelr-^eet  cf  tigning  apphcch 
tian^-when  appUeant  not  bound,  but  company 
bound,  by  $taUment  in  appKeation. 

L  When  the  law  of  tbe  State  provides  that  a  pel- 
son  wbo  soliolts  or  prooores  applications  for 
insurance  shall  be  held  to  be  the  agent  of  tha 
Insurance  oompaoy,  and  such  agent  fllla  up  tha 
application*  hla  act  in  doing  so  Is  the  act  of  tbe 
company. 

S.  If  the  applicant  for  insuranoe,  under  such  olr* 
oumstanoes,  fully  states  tbe  facts  to  the  agent  at 
the  time  the  application  is  being  prepared  hj 
him,  and  the  agent  writes  the  answers  to  tbe 
questions  in  the  application  erroneouslj,  and 
ooDtrarj  to  the  facta  stated  by  the  applicant,  tha 
insurance  company  Is  estopped  from  nuOdng  a 
defense  in  an  action  on  tbe  policy,  by  reason  of 
the  falsity  of  suoh  answers. 

8.  The  applicant,  by  signing  the  application  thua 
prepared,  does  not  agree  that  the  writing  of  tha 
answers  to  tbe  questions  contained  in  tbe  appb- 
oation  is  his  act,  and  not  the  act  of  the  company. 

4^  Where  the  agent  writes  in  tbe  application  that 
the  applicant  has  no  other  insurance,  although 
the  applicant  told  him  that  he  had  certiflcates  of 
membership  in  oo-operatlve  companies,  wliioh 
the  agent  said  were  not  considered  insurance  by 
him,  the  company  is  bound  by  the  agent*8  inter- 
pretation, and  estopped  from  asserting  the  con- 
trary* 

[No.  100.] 
Submitted  yov.  IS,  18S9.   Decided  No9. 26,1889. 

r^  ERROR  to  tlfe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa  to 
review  a  judgment  against  an  Insurance  Com- 
pany updu  a  policy  of  inaurance.    Affirmed. 

Tub  facts  are  stated  in  the  opinion. 

Mr.  9m  L.  Cameyt  for  plaintiff  in  error: 

If  the  warranty  be  a  statement  of  facts,  it 
must  be  literally  true. 

Jdfriee  v.  Beonomieal  Mut.  L.  ln$.  Oo.  89 
U.  8.  22  Wall.  48  (22:  888);  Anderson  v.  i^»(s- 
gerald,  4  H.  L.  Cas.  484;  CcuenOte  v.  Britiih 
Equitable  Aeeur.  Oo.  6  C.  6.  N.  8.  487. 

Stevens  was  bound  to  make  truthful  answers. 

JEtna  L.  Ine,  Oo.  v.  France,  91  U.  8.  511 
p8:  401);  Price  v.  Phtmix  Mut.  L.  Ine.  Oo.  17 
Minn.  614;  Day  v.  Mutual  Ben.  L.  Ine.  Oo.  1 
McArth.  41,  29  Am.  Rep.  665;  Kelseyy.  Uni- 
vereal  L.  Ine.  Oo.  86  Conn.  226;  Milee  v.  Oor^ 
necticut  Mut.  L.  Ine.  Oo.  8  Gray,  580;  Oamp' 
beU  V.  NefJD  England  Mut,  L.  Ine.  Oo,  98  Maf^ 
881;  MiUer  v.  Mutuai  Ben.  L.  Ine.  Oo.  8t 
Iowa,  282. 

That  the  knowledge  of  the  agent  was  notice 
to  or  knowledge  by  the  Insurance  Company  is 
a  familiar  rule,  but  not  applicable  to  tbe  facts 
of  this  case. 

Union  Mut,  L.  Ine,  Oo.  v.  WUkineon,  80  XT. 
8.  18  Wall.  222  (20:  617);  American  L.  Ine. 
Oo.  V.  Mahone,  88  U.  8. 21  Wall.  162  (22:  698). 
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The  applicaDt  is  presumed  to  have  read  the 
application,  and  is  hound  hy  its  statements. 

iVew  York  Z.  In$.  Co,  ▼.  FUUh&r,  117  U.  8. 
581  (29:  938);  May  on  Ins.  124;  OhoBe  ▼.  Ham- 
iUan  Ins,  Oo,  20  N.  Y.  68. 

The  plaintiff  was  hound  hy  the  statements 
made  in  the  application,  whether  he  knew 
them  or  not. 

Jenninga  y.  Chenango  County  Mut,  Im,  Co, 
2  Denio,  75;  Brown  y.  Cattaraugus  County 
Mut.  ln$,  Co,  18  N.  Y.  887;  Shatmnut  Mut,  F. 
Ina.  Co,  y.  Stevens,  9  Allen,  882;  Bleakley  y. 
Niagara  Diet.  Mut.  Ine.  Co,  16  Grant,  Ch. 
198;  Loehner  y.  Home  Mut,  Ine,  Oo,  17  Mo. 
247;  New  York  L,  Ine.  Co,  y.  Fletcher,  117  U. 
8.  519  (29:  984). 

The  retention  of  the  policy,  with  copy  of 
application  annexed,  was  an  approval  oi  the 
application  and  of  its  statements. 

American  Ins.  Co.  v.  Neiberger,  74  Mo.  167; 
Richardeon  y.  Maine  Ine,  Go,  46  Me.  894; 
Moore  v.  State  Ine,  Co,  72  Iowa,  414;  Loehner 
V.  Home  Mut,  Ine,  Co,  17  Mo.  247;  Ryan  v. 
World  Mut,  L.  Ine.  Oo,  41  Conn.  168;  uni<m 
Mut,  L.  Ine.  Oo.  y.  Mowry,  96  U.  8.  547  (24: 
675i 

The  applicant  is  not  estopped  from  insisting 
that  the  policy  was  void. 

Waynesboro  Mut,  F,  Im.  Oo.  v.  Oonover,  98 
Pa.  884,  42  Am.  Rep.  618;  Gueme^  v.  Ameri- 
can Ins.  Co,  17  Minn.  104;  Catoir  v.  American 
L,  Ins,  d  Trust  Oo.  88  N.  J.  L.  487;  Walsh  v. 
Hartford  F,  Ins,  Oo.  78  N.  Y.  5;  Van  Allen 
y.  Farmers  Joint  Stock  Ine.  Oo,  64  N.  Y.  469. 

The  powers  of  the  agent,  Boak,  were  ex- 
pressly limited  in  preparing  the  application  to 
merely  writing  down  the  answers  of  the  appli- 
cant. 

Armstrong  y.  State  Ine.  Oo,  61  Iowa,  218; 
Oritchett  v.  American  Ine,  Oo,  58  Iowa,  404; 
May  on  In&  156;  Bacon  on  Benefit  Societies 
and  Life  Ins.  par.  158;  Cleaver  v.  Traders  Ine. 
Oo.  8  West  Rep.  815,  65  Mich.  527. 

Mr.  D«  0«  ChmMBf  for  def endimt  In  error: 

The  hiw  in  Iowa  is  that  an  agent  with  Soak's 
powers,  in  taking  an  application,  hinds  the 
company  by  the  Knowledge  communicated  to 
him  when  the  application  was  made,  and  the 
company  cannot  restrict  its  liability. 

Boetcher  v.  Hawkeye  Ins.  Co,  Ai  Iowa,  258; 
Miller  v.  Mutual  Ben,  L.  Ins,  Co,  81  Iowa, 
216;  WiUiams  v.  Niagara  F.  Ins.  Co,  50  Iowa, 
568. 

A  stipulation  in  the  policy  t^at  the  soliciting 
agent  was  the  agent  of  the  assured  does  not  al- 
ter the  rule,  ana  is  a  fraud  on  the  assured. 

Rowley  v.  Emjoire  Ine.  Co,  86  N.  Y.  550; 
Waleh  y.  .^na  L,  Ine,  Co.  80  Iowa,  188;  Mc- 
Arthur  y.  Home  Life  Asso.  78  Iowa,  886;  Eau- 
sal  V.  Minneeota  Farmers  Mut,  F,  Ins,  Asso. 
81  Minn.  17;  Stone  v.  Hawkeys  Ins,  Co.  68 
Iowa,  787;  Enickerbocker.L.  Ins,  Oo.  v.  Norton, 
96  U.  8.  240  (24:  691). 

Mr,  Justice  flarlan  delivered  the  opinion 
of  the  court: 

This  action  Is  upon  a  policy  of  insurance  on 
the  life  of  Richard  Stevens,  the  intestate  of 
the  defendant  in  error.  There  was  a  verdict 
•nd  Judgment  against  Uie  Insurance  Company. 

The  policy  recites  that  "it  is  issued  and  ac- 
cepted upon  the  condition  that  the  provisions 
and  requirements  printed  ox  written  by  the 
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Company  upon  the  back  of  thla  policy  are 
accepted  by  the  assured  as  part  of  this  contract 
as  fully  as  if  they  were  recited  at  length  ovei 
the  signatures  hereto  affixed."  The  sigoaturas 
here  referred  to  are  those  of  the  president  aod 
secretary  of  the  Company. 

The  application  for  insurance  was  taken  io 
Iowa  by  one  Boak,  a  district  agen^f  the  Com- 
pany in  certain  named  counues  of  the  6tate» 
fourteen  in  number,  having  written  authoriCj 
**to  prosecute  the  business  of  soliciting  and 
procuring  applications  for  life  insurance  pol- 
icies within  and  throughout  said  territory.*'^ 

Among  the  numerous  questions  propounded 
in  the  aj>plicaHon  was  tne  following:  "Uaa 
the  said  party  fthe  applicant]  any  other  Insur- 
ance on  his  life;  if  so,  where  and  for  what 
amounts?"  The  answer,  as  it  appears  In  the 
application.  Is:  "No  other."  That  answer,  ae 
were  all  the  answers  to  questions  propounded 
to  the  applicant,  was  written  by  the  Company's 
agent,  Boak.  In  reference  to  the  above  quea- 
tion  and  answer,  the  latter  testified:  "I  asked 
him  [Stevens]  the  question  if  he  had  any  other 
insurance,  as  printed  in  the  application  and  ae 
we  ask  every  applicant,  and  he  told  me  he  had 
certain  certificates  of  membership  with  certaia 
co-operative  societies,  and  he  enumerated  dif- 
ferent ones,  and  said  he  did  not  know  whether 
I  would  consider  that  insurancecor  not  I  told 
him  emphatically  that  I  did  not  consider  them 
insurance,  and  we  had  considerable  conversa- 
tion about  it.  He  wanted  to  know  my  author- 
ity fcv  saying  I  did  not  consider  them  insur- 
ance. I  gave  him  my  authority— nive  him 
my  reasons—and  he  agreed  with  me  tnat  these 
co-operative  societies  were  in  no  sense  insurance 
companies,  and  in  that  light  I  answered  the 

auestion  *No.'  "  Q.  "Did  you  tell  him  at  the 
me  that  the  proper  answer  was  'No.'  af t^  he 
had  stated  tiie  faclsf  A.  "I  did."  O.  "Who 
wrote  the  answer  hi  there?"    A.  '1  did." 

The  application  also  contained  these  danaes: 
"And  it  is  hereby  covenanted  and  agreed  that 
the  statements  and  representations  contained 
in  this  application  and  declaration  shall  be  the 
basis  of  and  form  part  of  the  contract  or  pol- 
icy of  insurance  between  the  said  party  or  -_^^ 
piirties  signing  this  application  and  the  said  [807^ 
Continental  Life  Insurance  -Company,  which 
statements  and  representations  are  hereby 
warranted  to  be  true,  and  any  policy  which 
may  be  issued  upon  this  application  by  the 
Continental  Life  Insurance  Company  and  ac- 
cepted by  the  applicant,  shall  be  so  issued  and 
accepted  upon  the  express  condition  that  if  any 
of  the  statements  or  representations  in  thii 
application  are  in  any  respect  untrue,  or  if  any 
violation  of  any  covenant,  condition  or  restiic 
tion  of  the  said  policy  shall  occur  on  the  pari 
of  the  party  or  parties  signing  this  application, 
then  the  said  policy  sbalfbe  null  and  void,  aod 
all  moneys  which  may  have  been  paid  on  ac- 
count of  said  policy  shall  be  forfeited  to  the 
said  Company. 

"And  it  is  hereby  further  covenanted  and 
agreed  that  the  officers  of  the  said  Comnanv 
at  the  home  office  of  the  said  Company,  In  Hari 
ford.  Conn. ,  alone  shall  have  autbori^  to  deter- 
mine whether  or  not  the  policy  of  insuranoe 
shall  be  issued  on  this  or  any  application,  ot 
whether  or  not  any  insurance  shall  take  effect 
under  this  or  any  application. 
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"And  it  is  bcrcby  further  coTenanted  and 
igrced  that  no  statements  or  representations 
Eiade  or  giyeo  to  the  person  soliciting  this  ap- 
plkatioD  for  a  policy  of  insurance,  or  to  any 
cAh&  person,  sh^l  be  binding  on  the  said  Com- 
pany, unless  such  statements  or  representations 
beui  writing  in  this  application  when  the  said 
application  is  received  by  the  officers  of  the 
nio  Company  at  the  home  office  of  the  said 
Company,  in  Hartford,  Conn." 

Among  the  "Provisions  and  Bequirements^ 
printed  on  the  back  of  the  policy  are  the  fol- 
io wing: 

"11.  The  contract  between  the  parties  hereto 
is  completely  set  forth  in  this  policy  and  the 
application  therefor,  taken  together,  and  none 
of  its  terms  can  be  modified  nor  any  forfeiture 
under  it  waived  -except  by  an  agreement  in 
writing  signed  by  the  president  or  secretary  of 
the  Company,  whose  authority  for  this  purpose 
wfl]  not  be  delegated. 

"12.  If  any  statement  made  in  the  applica- 
tloii  for  this  policy  be  in  any  respect  untrue 
this  policy  shall  be  void,  and  all  payments 
whi<m  shall  have  been  made  to  the  Company 
on  account  of  this  contract  shall  belong  to  and 
I  be  rdained  by  the  Company:  Provided,  how- 
iwr.  That  discovery  of  the  same  must  be 
made  by  the  Company  and  notice  thereof  given 
to  the  assured  within  three  years  from  the  date 
hereof." 

It  was  admitted  on  the  trial  that  at  the  date 
of  Steyens*  application  he  had  insurance  in 
cooperative  companies  to  the  amount  of 
tl2.000. 

The  Company  contended  in  the  court  below 
that  by  the  terms  of  the  policy  it  was  dis- 
charged fnnn  liability  l^  reason  of  ti^e  an- 
iwer,  "No  other,"  to  the  question  as  to  other 
htsoraiice  on  the  life  of  the  applicant,  its  con- 
tentioo  being  that  the  certificates  of  member- 
atup  in  cooperative  societies  constituted  insur- 
anoe,  which  should  have  been  discloMd  Ut  the 
written  answer  to  that  question. 

The  court  below  charged  the  lury,  in  aub- 
stance,  that  if  at  the  time  the  application  was 
bdag  prepared,  Stevens  fully  stated  the  facts 
to  the  a^t,  Boak,  and  the  latter  came  to  the 
conchision  that  certificates  in  co-operative  oom- 
paniea  did  not  mean  insurance  within  the  view 
the  defendant  took  of  insurance,  and  in  that 
▼iew  wrote  the  answer  that  there  was  no  other 
inraraooe,  then  it  was  the  Company,  by  its 
agfoi,  that  made  the  mistake,  and  for  such 
Doistake  the  responsibility  cannot  be  placed 
npon  the  assured.  Again:  "If,  therefore,  you 
find  onder  the  evidence  that  Stevens  did  state 
foily  and  fairly  the  facts  in  regard  to  those 
different  insurances  in  co-operative  companies 
to  the  agent,  and  the  agent,  knowing  all  these 
facts,  wrote  the  answer  in  the  application  as  it 
is  contained  therein,  the  defendant  is  now 
estopped  from  making  defense  by  reason  of 
ihe  fact  that  Stevens  did  have  insurance  in 
•l»€«c  cooperative  companies." 

It  most  be  assumed  upon  the  record  before 
V  that  Boak  had  authority  from  the  defend- 
•oi  to  prosecute  the  business  of  soliciting  and 
P'^isccQtinff  applications  for  policies;  that  Ste- 
^  acted  in  good  faith,  and  made  to  the 
Comptoy's  agent  a  full  disclosure  of  every 
w*  iDToWed  in  the  question  as  to  whether  he 
had  other  insurance  upon  his  life;  that  he  was 
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informed  by  the  agent  that  insurance  in  co  op< 
erative  societies  was  not  deemed  such  insur- 
ance as  the  Company  required  to  be  stated; 
and  that  Boak  upon  his  own  responsibility,  aa 
agent  of  Uie  defendant,  though  with  the 
knowledge  and  assent  of  Stevens,  wrote  the 
answer  '*No  other,"  assuring  the  applicant  at 
the  time  that  such  was  the  proper  answer  to  be 
made. 

Is  the  Insurance  Company  estopped,  under 
these  circumstances,  to  dispute  its  liability  upon 
the  policy?  This  question,  the  plaintiff  insists, 
must  receive  an  affirmative  anr  ^er  upon  the 
authority  of  Union  MuL  L,  I'M,  Oo,  v.  Wilkin' 
•on,  80  tj.  8. 18  Wall.  222  [20:  6171;  American 
L,  Ins,  Co.  ▼.  Mahone,  8»  U.  8.  21  Wall.  162 
\^\  6981,  and  New  Jersey  Mut,  L,  ln$,  Oo.  v. 
Baker,  M  U.  8. 610  [24:  268] :  while  the  defend- 
ant contends  that  the  case  of  New  York  L.  Tn$. 
Oo.  V.  Fieteher,  117  U.  S.  519  [29: 984],  requires 
it  to  be  answered  in  the  negative.  An  extended 
statement  of  those  cases  is  not  necessary,  and 
therefore  will  not  serve  any  useful  purpose; 
for  the  present  case  can  be  determined  upon 
its  special  facts  and  upon  grounds  that  did  not 
exist  in  any  of  the  others. 
By  the  first  section  of  an  Act  of  the  Legislature 
of  Iowa,  approved  March  81,  1880,  entitled 
"An  Act  Belating  to  Insurance  and  Fire  Insur- 
ance Companies"  (Laws  of  Iowa,  1880,  ch.  211, 
p.  209),  it  is  provided  that  "any  person  who 
shall  hereafter  solicit  insurance,  or  procure  ap- 

Slications  therefor,  shall  be  held  to  be  the  so- 
citing  agent  of  the  insurance  company  or 
association  issuing  a  policy  on  such  application, 
or  on  a  renewal  thereof,  anything  in  the  appli- 
cation or  policy  to  the  contrary  notwithstand- 

The  second  section,  amon^  other  things,  re- 
quires all  insurance  companies  or  associations, 
upon  the  issue  or  renewal  of  any  policy,  to  at- 
tach to  the  policy,  or  indorse  thereon,  a  true 
copy  of  any  application  or  representations  of 
the  assured,  which,  by  the  terms  of  the  policy, 
are  made  a  part  thereof,  or  of  the  contract  of 
insurance,  or  are  referred  to  therein,  or  which 
may  in  any  manner  affect  the  validity  of  the 
policy.  The  third  section  relates  only  to  pol- 
icies of  fire  insurance.  The  last  clause  in  the 
Act  is  in  these  words:  "All  the  provisions  of 
this  chapter  shall  apply  to  and  govern  all  con- 
tracts and  policies  of  insurance  contemplated 
in  this  chapter,  anything  in  the  Tpolicy  or  con- 
tract to  the  contrary  notwithstanding." 

In  Oook  V.  Federal  Lije  Aeso.  74  Iowa,  746, 
748,  where  the  question  arose  as  to  the  scope  of 
the  above  Statute,  the  Supreme  Court  of  Iowa 
said:  "Considerinjg  the  title  of  the  Act  and  all 
of  its  provisions,  it  seems  to  us  to  be  very  clear 
that  it  applies  in  its'  first  and  second  sections  to 
all  kinds  of  insurance.  There  can  be  no  doubt 
that  section  one  applies  to  any  and  all  classes 
of  insurance,  whether  life,  me,  marine,  insur- 
ance of  live  stock,  or  any  other  kind  of  insur- 
ance; and  the  same  may  oe  said  of  the  second 
section.  To  hold  otherwise  would,  it  seems  to 
us,  be  inconsistent  with  and  repugnant  to  the 
title  of  the  Act.  If  all  insurance  was  not  con- 
templated, the  title  would  have  been,  simply, 
'An  Act  Kelating  to  Fire  Insurance  Compan- 
ies.' "  The  object  of  this  legislation  is  man- 
if  eat.  But  if  any  doubt  on  the  subject  existed, 
it  is  removed  by  the  case  of  8t.  Paul  F.  db  M. 

848 


[909] 


[310] 


915.816 


SiTPBElCB  OOUBT  OF  THE  XJnITBD  StATBS. 


Oot.Tkbm, 


Im,  Co.  V.  Skater,  76  Iowa,  288, 886,  in  which 
it  was  8aid:  "The  purpose  of  the  Statute  was 
to  settle,  as  between  the  parties  to  the  contract 
of  insurance,  the  relation  of  the  agents  through 
whom  the  ne^tiations  were  conducted.  Many 
insurance  companies  provided  in  their  applica- 
tions and  polides  that  the  agent  bv  whom  the 
application  was  procured  should  be  regarded 
as  the  agent  of  the  assured.  Under  that  pro- 
vision they  were  able  to  avail  themselves,  in 
many  cases  of  loss,  of  defenses  which  would 
not  have  been  available  if  the  solicitor  had  been 
regarded  as  their  agent,  and  many  cases  of  ap> 
parent  hardship  and  in  justice  arose  under  its 
enforcement,  and  that  is  the  evil  which  was  in- 
tended to  be  remedied  by  the  Statute,  and  it 
ought  to  be  so  interpreted  as  to  accomplish  that 
lesoit 

This  Statute  was  in  force  at  the  time  the  ap< 
plication  for  the  policy  in  suit  was  taken,  and 
therefore  governs  the  present  case.    It  dispen- 
ses with  any  inquirer  as  to  whether  the  applica- 
tion or  the  policy,  either  expressly  or  by  neces- 
sary implication,  made  Boak  the  agent  of  the 
assured  in  taking  such  application.    By  force 
of  the  Statute,  he  was  the  agent  of  the  Ck)m- 
pany  in  soliciting  and  procuring  the  applica- 
tion.   He  could  not.  by  any  act  of  his,  shake 
off  the  character  of  agent  for  the  Ck)mpanv. 
Nor  could  the  Company  by  any  provision  in 
the  application  or  policy  convert  him  into  an 
agent  of  the  assured.     If  it  could,  then  the 
[311]    object  of  the  Statute  would  be  defeated.    In 
his  capacity  as  agent  of  the  Insurance  Com- 
pany, be  mled  up  the  application— something 
that  he  was  not  bound  to  do,  but  which  service, 
if  he  chose  to  render  it,  was  within  the  scope 
of  his  authority  as  agent    If  it  be  said  that, 
by  reason  of  his  signing  the  application,  after 
it  had  been  prepared,  Stevens  Is  to  be  held  as 
having  stipulated  that  the  Company  should  not 
be  bound  by  his  verbal  statements  and  repre- 
•entations  to  its  agent,  he  did  not  ame  that 
the  writing  of  the  answers  to  questions  con- 
tained in  the  application  should  be  deemed 
wholly  his  act,  and  not,  in  any  sense,  the  act 
<»f  the  Company,  by  its  authorized  agent    His 
act  in  writing  the  answer,  which  is  alleged  to 
be  untrue,  was,  under  the  circumstances,  the 
act  of  Uie  Company.    If  he  had  applied  in 
person,  at  the  home  office,  for  insurance,  stat- 
ing in  response  to  the  question  as  to  other  in- 
surance the  same  facts  communicated  by  him 
to  Boak,  and  the  Company,  by  its  principal 
officer,  having  authority  in  the  premises,  had 
then  written  the  answer  '*No  other/'  telling 
the  applicant  that  such  was  the  proper  answer 
to  be  made,  it  could  not  be  doubted  that  tlie 
Company  would  be  estopped  to  say  that  insur- 
ance in  co-operative  societies  was  insurance  of 
the  kind  to  which  the  Question  referred,  and 
about  which  it  dedrea   information   before 
consummating  the  contract.     The  same  result 
must  follow  where  negotiations  for  insurance 
are  had,  under  like  circumstances,  between  the 
assui^  and  one  who  in  fact,  and  by  force  of 
the  law  of  the  State  where  such  negotiations 
take  place,  is  the  agent  of  the  Company,  and 
not  in  any  sense  an  agent  of  the  applicant 

It  is  true  that  among  the  "Provinons  and  Re- 
quirements," printed  on  the  back  of  the  policy, 
is  one  to  the  effect  that  the  contract  between 
the  parties  is  completely  set  forth  in  the  policy 
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and  in  the  application,  and  "none  of  its  terms 
can  be  modmed  nor  any  forfeiture  under  it 
waived  except  by  an  agreement  in  writing 
signed  by  the  president  or  secretary  of  tlie 
Company,  whose  authority  for  this  purpose 
will  not  be  delegated."  But  this  condition  per- 
mits—indeed, requires—the  court  to  deter- 
mine the  meaning  of  the  terms  embodied  in  the 
contract  between  the  parties.  The  purport  of 
the  word  "insurance"  in  the  question,  "Has  the 
said  party  any  other  insurance  on  his  life?"  is 
not  so  aosolutely  certain  as,  hi  an  action  upon 
the  policy,  to  preclude  oroof  as  to  what  kind 
of  lue  insurance  the  concracting  parties  had  in 
mind  when  that  question  was  answered.  Such 
proof  does  not  necessarily  contradict  tiie  writ- 
ten contract  Consequently,  the  above  clause, 
printed  on  the  back  of  the  policy,  is  to  be  in- 
terpreted in  the  light  of  the  Statute  and  of  the 
understanding  reached  between  the  assured  and 
the  Company  by  its  agent  when  the  application 
was  completed,  namely,  that  the  particular 
kind  of  insurance  inquired  about  did  not  in- 
clude insurance  m  ^-operative  societies.  In 
view  of  the  Statute  and  of  that  ^''^erstandinf, 
upon  the  faith  of  which  the  assured  maae  biL 
application,  paid  the  first  premium  and  ac- 
cepted the  policy,  the  Company  is  estopped,  by 
every  prindple  of  justice,  from  saying  that  its 
question  embraced  insurance  in  co-operative 
associations.  The  answer  of  "No  other"  hav- 
ing been  written  by  its  own  agent  hivested 
with  authority  to  solicit  and  procure  applica- 
tions, to  deliver  policies,  and,  under  certain 
limitations,  to  receive  premiiims,  should  be 
held  as  properly  interpreting  both  the  question 
and  the  answer  as  to  other  insurance. 


THB    OREGON  mPROVEMBNT    COM- 
PANY. Py.  inBrr.. 
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THB  EXCELSIOR  COAL  COMPANY 

(See &  a  Beporter*8  ed.aA,SISJ 

Ii\fringement  cf  patent — eeidenee. 

In  an  action  for  the  infringement  of  a  rei»iied 
patent  in  which  the  complaint  aUeget  that  the 
relMued  patent  is  for  the  same  invention  as  tha 
original  patent  and  the  answer  denies  snch  all^ 
gatlon,  it  is  error  for  the  court  on  the  trtal«  to 
•jDOlade  the  original  patent  as  evidence. 

[No.   1108.] 
BubmUted  No;  11,  1889.    Decided  N<m.  tS, 

1S89. 

r%  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Northern  District  of  Califo^ 
nia  to  review  a  ludgment  for  plaintiff  in  an 
action  for  the  infringement  of  a  reissued  pat> 
ent.    Betened, 

The  facts  are  stated  in  the  opinion. 

Me99n.  Sidney  V.  Smith  and  John  A. 
Wrtght,  for  plaintiff  in  error: 

The  court  cannot  see  ai&rmatively  and  b» 
yond  doubt  that  the  error  complained  of  worked 
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CiTT  OF  Ohaiotts  y.  Tbadsb. 
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00  Id  Jury,  aod  therefore  it  will  reverse  the 
Jodgmeot. 

iMmer  ▼.  moUy,  110  U.  8.  47  (28:  62); 
Mar^and  ▼.  Batdwin,  112  U.  S.  498  (28:  828); 
ridaintrg  dt  M.  IL  Co.  ▼.  0*Bnen,  119  U.  8. 
106(80:  800). 

ifr.  J«  J.  Serivnert  for  defendant  in  error: 

The  reisued  patent  is  prima  facie  evidence 
that  it  is  for  the  same  invention  as  that  of  the 
oru^nal  patent,  and  any  subsequent  inquiry 
beiore  a  court  and  a  Jury  is  limited  to  the 
<]uestloo  of  fraud. 

Rumy  ▼.  BraOUg,  6  Bktchf .  184;  PhUadd' 
^Ua  4tT.  R,  Co.  V.  Stimpstm,  89  U.  S.  14 
m.  448  (10:  585):  Stimpion  Y.  We9t  Chater 
&  ae».  46  U.  8.  4  How.  880(11:  1020);  aBeiUff 
V.  Jtoiw.  56  XT.  8.  15  How.  62  (U:  601);  Bo*- 
tin  Y.  Tagoert,  58  U.  8.  17  How.  74  a5:  87); 
WoedtBorA  Y.  6K0fM,  8  8tOTY,  749;  Doughty  v. 
Vert,  a  Fish.  Fm.  Gaa.  558;  Seymour  y.  Of- 
>«^nie,  78  U.  8.  11  Wall.  516  (20:  88). 

Hr.  JutUee  Bl&teliford  deUvered  the  opin- 
km  of  the  court: 

ThSai  la  an  action  at  law  brought  by  The  Ex- 
celdor  Coal  Company,  a  corporation,  against 
T%e  Or^on  Improvement  Company,  another 
corporation,  fai  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California, 
I   for  the  infringement  of  a  reissued  patent. 
The  complaint  avers  that,  on  the  surrender 
of  the  origual  patent,  a  new  patent  was  issued 
to  the  patentee  "for  the  same  invendon,for 
the  rendne  of  the  term  then  unexpired  for 
wbidi  the  said  original    letters-patent  were 
granted.*    The  answer  of  the  defendant  de- 
nies "each  and  every,  all  and  singular,  the  al- 
legations^ contained  in  the  complaint.    The 
ciK  was  tried  before  a  Jury,  and  resulted  in  a 
verdict  of  $7,000  for  the  plaintiff,  for  which, 
with  coats.  Judgment  was  entered.    To  review 
this  Judgment  the  defendant  has  brought  a 
writ  of  error. 

There  is  a  bin  of  exceptions,  which  states 
thtt  the  plaintiff  read  in  evidence,  without  ob- 
jection, the  reissued  patent,  a  copy  of   the 
ipediication  of  which,  with  the  drawings,  is 
set  forth,  and  put  in  other  evidence  tending  to 
■how  its  right  to  recover  damages;  that  the  de- 
fendant, "to  sustain  the  issues  on  its  part,"  of- 
fered in  evidence  a  duly  certified  copy  of  the 
original  patent,  a  copy  of  which,  with  the 
drawings,  is  set  forth;  that  the  plaintiff  objected 
to  the  introduction  of  the  original  patent,  on 
tke  mottd  that  the  same  was  Immaterial  and 
indevant  to  any  defense  raised  by  the  answer; 
that  the  court  sustained  the  objection;  and 
that  the  defendant  excepted  to  such  ruling. 
We  are  of  opinion  that  the  circuit  court 
committed  an  error  in  excluding  the  original 
patent.    It  waa  relevant  evidence  upon  the 
gytton  whether  the  reissue  was  ''for  tne  same 
joTCBtion''  as  the  original,  and  the  issue  on 
yt  subject  waa    sufficiently  raised  by  the 
v^enneat  of  the  complaint  and  the  denial  in 
ue  answer.    The  defendant  was  entitled  to 
tiy  that  qoestioo  in  a  formal  manner,  and  it 
jooid  not  do  so  unless  the  original  patent  was 
hitrodoced  in  isvidence. 

TkeJudgmmU  U  rewTMod,  and  the  ease  ii  to- 
•««M  to  th$  oirmdi  court,  with  a  direction  to 
•fmd  a  new  trial 

WU.8. 


THE  CITY  OF  CHANUTB,  Plff.  in  Err,, 

V. 

WILBUR  P.  TBADBR. 
(See  &  a  Beporter*B  ed.  21041L) 

Mandamus  to  compel  tax  to  payjudgmowt-^writc 
cf  error  to  execution  of  procete—aMrming 
judgment  on  motion-^euidivision  Simile 6~- 
motion  todiemiseor  affirm^ 

1.  A  proceeding  by  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  Is  In  the  nature  of 
execution.  The  rights  of  the  parties  to  the  judgw 
ment.  In  respect  of  Its  subject  matter,  were  fixed 
by  its  being  rendered. 

t.  Prosecution  of  writs  of  error  to  the  execution 
of  process  to  enforce  judgments  will  not  be  per- 
mitted when  no  real  ground  exists  therefor. 

8l  On  motion  to  dismiss  a  writof  error  brought  to 
review  a  judgment  granting  a  peremptory  writ 
of  mandamus  commanding  the  officers  of  a  city 
to  levy  a  tax  to  pay  a  judgment  agidnst  lt»  with 
which  motion  is  united  a  motion  to  affirm  the 
judgment,  this  court  will  affirm  the  judgment  If 
the  reasons  for  taking  the  writ  of  error  are 
frivolous  and  if  it  was  taken  for  delay  only,  not- 
withstanding this  court  has  jurlsdlotton. 

L  This  court.  In  sooh  a  case,  will.  In  the  exerdse 
of  its  inherent  power  and  duty  to  administer 
justice,  and  independently  of  subdivision  6  of 
Rule  i,  reach  the  mischief  by  affirming  the  action 
below. 

[No.  1609.1 

Argued  Noa.  11, 1889.    Decided  Kov.  M5, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  review 
a  Judgment  granting  a  peremptory  writ  of 
mandamus  compelling  the  officers  of  the  City 
of  Chanute  to  levy  a  tax  to  satisfy  a  Judgment. 
On  motion  to  dismiss  and  affirm.  Judgment 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  HuiehiiijpBt  Sajnuel  Shel- 
labarger  and  J.  BE*  Wuaon  in  support  of 
motion. 

Mr.  A.  G.  SaA»rd  in  opposition. 

Mr,  Justice  Blaktchlbrd  delivered  the  opin- 
ion of  the  court: 

Wilbur  P.  Trader  recovered  a  Judgment  in 
the  Circuit  Court  of  the  United  States  for 
the  District  of  *  Ejinsas  against  the  City  of 
Chanute,  on  the  4th  of  December,  1^,  for 
$7,702.12.  damages  and  costs,  on  certain  bonds 
and  coupons  issued  July  1,  1872,  by  the  City 
of  Tioga.  Each  bond  stated  that  the  City  of 
Tioga  was  "indebted  to  the  Tioga  Flouring 
MHI  Company  in  the  sum  of  five  hundred  dol- 
lars, lawful  money-  of  the  United  States,  with 
interest  from  the  date  hereof,  at  the  rate  of  ten 
per  cent  per  annum,  as  provided  by  law,  ana 
payable  semi-annually,  as  per  interest  coupons 
hereto  attached,  the  principal  being  due  in  ten 
years  from  date  hereof  and  with  the  interest 
thereon  payable  at  the  office  of  the  Farmers' 
Loan  ana  Trust  Company  in  the  City  of  New 
York,  to  the  bearer." 

On  the  27th  of  July.  1888,  Trader  served  a 
notice  on  the  City  of  Chanute,  addressed  to 
the  mayor  and  coundlmen  of  the  City,  re- 
questing them  to  le^  a  tax  on  the  taxable 
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property  within  the  City  to  pay  and  satisfy  the 
Judgment  It  does  not  appear  that  any  execu- 
tion has  been  issoed  on  the  Judgment. 

On  the  9th  of  July,  1889,  Trader  applied  to 
the  circuit  court  for  a  writ  of  mandamus  re* 
quiring  the  officers  of  the  City  to  levy  a  tax  to 
satisfy  the  Judgment.  An  alternative  writ  was 
issued  on  that  day.  In  answer  to  the  writ  the 
City  set  up,  by  way  of  plea  in  bar,  that  the 
original  judgment  was  void  because  the  circuit 
court  had  no  Jurisdiction  of  the  subject  matter 
of  the  action,  as  appeared  from  the  petition  in 
it,  which  set  forth  a  copy  of  one  of  the  bonds 
sued  on.  The  point  urged  was  that  the  bond 
was  not  payable  to  the  Tioga  Flouring  Mill 
Company  or  order,  nor  tobesier,  and  that  only 
tiie  interest  was  payable  to  the  bearer. 

On  a  hearing  on  the  writ  and  return,  the 
circuit  court,  on  October  14,  1889,  rendered  a 
judgment  granting  a  peremptory  writ  com- 
manding the  officers  of  the  City  to  levy  the 
tax.  A  bill  of  exceptions  was  allowed,  and 
the  City  has  brought  a  writ  of  error.  The 
defendant  in  error  now  moves  to  dismiss  the 
writ  of  error  and  unites  with  it  a  motion  to 
affirm  the  judgment. 

Subdivision  5  of  Rule  6  of  this  court  was 
first  promulgated  November  4, 1878  (97  U.  8. 
vii).  It  reads  as  follows:  "There  may  be 
united,  with  a  motion  to  dismiss  a  writ  of  error 
or  an  appeal,  a  motion  to  affirm  on  the  ground 
that,  although  the  record  may  show  that  this 
[213]  court  has  jurisdiction,  it  is  manifest  the  writ 
or  appeal  was  taken  for  delay  only,  or  that  the 
quesuon  on  which  the  jurisdiction  depends  is 
so  frivolous  as  not  to  nc^  further  iirgument." 

At  the  same  term,  in  Whitney  v.  Chok,  99 
U.  8.  607  [25:  446],  this  court,  speaking  by 
Ohirf  Justice  Waite,  said  that  the  rule  implied 
tiiat  there  should  appear  on  the  record  "at 
least  some  color  of  right  to  a  dismissal."  He 
added:  "Our  experience  teaches  that  the  only 
way  to  discourage  frivolous  appeals  and  writs 
of  error  is  by  the  use  of  our  power  to  award 
damages,  ana  we  think  this  a  proper  case  b 
which  to  say  that  hereafter  more  attention  will 
be  ffiven  to  that  subject,  and  the  Rule  enforced 
both  according  to  ita  letter  and  spirit.  Parties 
should  not  be  subject  to  the  delay  of  proceed- 
ings for  review  in  this  court  without  reasonable 
cause,  and  our  power  to  make  compensation 
to  some  extent  for  the  loss  occasioned  by  an 
unwarranted  delay  ought  not  to  be  overlooked." 

The  practice  of  not  entertaining  a  motion  to 
affirm  unless  there  is  some  color  of  right  to  a 
dismissal  has  since  been  frequently  sustained 
by  this  court.  HinekUy  ▼.  Marion^  103  U.  8. 
764  [26:  458];  Independent  School  District  of 
AekUy  v.  Haa,  106  U.  8.  428  [27:  287];  Datiee 
T.  Oorhin,  118  U.  8.  687  [28:  11491;  WdUton 
▼.  Neoin,  128  U.  8.  578  [82:  544];  Neu>  OHemu 
V.  Louisiana  Construction  Oo,  129  U.  8.  45 
[82:  607];  The  Alaska,  180  U.  B.  201  [82:  928]. 

In  Micas  v.  WiUiams,  104  U.  8.  556  [26: 842], 
there  was  a  motion  to  aiffirm  united  with  a  mo- 
tion to  dismiss  a  writ  of  error.  The  affidavits 
in  opposition  to  the  latter  motion  showed  turis- 
diction  as  to  the  amount  involved,  though  on 
the  record  as  it  stood  when  the  motion  was 
made  there  was  color  of  right  to  a  dismissal. 
But  the  court  affirmed  the  judnnent  on  the 
ground  that  the  writ  was  taken  for  delay  only. 

JnThsS^a  Tryon,  lOGU.  8.  267  [26: 102^, 
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there  was  a  motion  to  affirm  a  decree  united 
with  a  motion  to  dismiss  the  appeal  in  an  ad- 
miralty suit.  The  ground  for  making  the  mo- 
tion to  dismiss  was  that  there  wss  no  biU  of 
exceptions  but  only  a  finding  of  facts  and  con- 
clusions of  law.  The  court  overruled  that 
ground,  but  it  is  difficult,  from  the  report  of 
Uie  case,  to  see  what  color  of  right  there  was 
to  a  dismissal.  Yet  it  affirmed  the  decree  on  a  r  a  «  ^i 
consideration  of  the  findings  of  fact.  i»**i 

In  Bwope  v.  LeJflngweU,  106  U.  8.  8  [26:  989], 
there  was  a  motion  to  affirm  united  with  a  mo- 
tion to  dismiss  a  writ  of  error  to  a  state  court. 
The  motion  to  dismiss  was  made  on  the  ground 
that  there  was  no  federal  question  involved. 
The  court  held  that  it  bad  jurisdiction,  but  af- 
firmed the  judgment  on  the  ground  that  the 
case  on  the  merits  was  governed  by  previous 
decisions. 

In  the  present  case  there  does  not  appear  to 
be  any  ground  for  couteoding  that  this  court 
has  no  jurisdiction,  vet  we  are  entirely  satisfied 
that  the  reasons  assigned  for  taking  the  writ  of 
error  are  frivolous,  and  that  it  was  taken  for 
delay  only.  The  principal  of  the  bonds  is 
payable  to  bearer  as  well  as  the  interest.  The 
principal  is  stated  to  be  due  io  ten  years,  and, 
with  the  interest,  to  be  payable  to  the  bearer. 
This  is  too  plain  for  discussion,  and  disposes 
of  the  point  that  the  original  payee  in  the 
bonds  was  a  citizen  of  Kansas,  and  thus  of  the 
same  State  with  the  debtor,  and  could  not  have 
sued  on  the  bonds  in  the  circuit  court,  and  ao 
the  plaintiff  could  not 

But  without  putting  a  different  interpretation 
on  subdivision  5  of  Rule  6  from  that  which 
has  hitherto  prevailed,  we  are  of  opinion  that 
the  judgment  in  the  present  case  must  be  af- 
firmed. A  proceeding  by  mandamus  to  com- 
pel the  levy  of  a  tax  to  paya  judgment  is  in 
the  nature  of  execution.  The  rights  of  the 
parties  to  the  judgment,  in  respect  of  its  sub- 
ject  matter,  were  fixed  by  its  being  rendered. 
If  the  prosecution  of  writs  of  error  to  the  exe- 
cution of  process  to  enforce  iudgments  is  per- 
mitted when  no  real  around  exists  therefor, 
such  interference  might  become  intolerable. 
This  court,  in  the  exercise  of  its  inherent  power 
and  duty  to  administer  justice,  ought,  inde- 
pendently of  subdivision  o  of  Rule  6,  to  reach 
the  mischief  by  affirmiog  the  action  below. 
This  is  a  proper  case  for  (foing  lo. 

Judgment  Harmed, 


\  in  Brr,^ 


UNITED   8TATBS, 

BRADLEY  BARLOW  R  al. 
(Bee  8.  OL  Beporter*Bed.Sn-88BBL) 

Inereaee  ef  mail  serviee-^aUoteanee  for,  cbUdnei 
by  firaud—aUowanee  for  expedited  mrtics^ 

Nora.— ifoney  paid  bymmakty^  tDft«n  rutnertd; 
mistolce  of  fact  or  •^iw. 

In  an  action  for  monexpald  niKMr  a  mutual  mla- 
take  of  (aots.  It  li  DO  defenea  that  tlM  mistake  aroM 
from  a  want  of  oare  on  the  part  of  the  plainttC, 
onleei  'be  other  partj  has  suffered  lo«  In  conse 
quenoe  of  the  mistake;  bat  when  ttatementa  were 
made  hf  the  defendant  which  Indvced  the  plaintiff 
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m&ie  ttpon  mMake  €ffaet.  may  he  reetnered 
tadb-«piuii'l»aiu  impoied  by  statute— monev 
ptidemmUtake  efjaet—^an  be  recovered  back 
mittake  in  ^alue. 

>  TtePOidiiaster-Oeneral  may  order  an  increaae 
o€nr?i06  in  cmrrjtxkg  the  mail,  by  enlarginff  the 
tfirtmoe,hya  new  route,  or  by  requiring  a  greater 
mnaher  of  tiipt  between  the  terminal  points,  and 
by  aUowtaig  tbarefOr  a  pro  rata  increase  on  the 
oootractpay* 

L  Where  the  allowance  for  expediting  the  servioe 
OffT  a  new  rotittf  was  made  upon  fraudulent  rep- 
reeentaliona,  the  money  paid  therefor  may  be  re- 
coTcred,  although  the  fraud  was  not  participated 
In  or  ooontenanoed  by  the  officers  of  the  Depart- 
ment who  aeted  in  tlie  matter. 

I  Where  the  allowance  was  made  to  the  contract- 
on  for  the  expedited  servioe  upon  a  clear  mistake 
of  fact  as  to  what  additional  men  and  aoimals 
vere  required  for  such  senrioe,  and  the  money 
was  paid  in  ignorance  of  the  fact  that  no  addi- 
tional number  bad  been  employed  in  that  seryioe, 
the  United  States  may  recover  the  moneys  pai^ 
on  soeh  allowance.    If  8961, 4057,  Bev.  Stat. 

1  The  determination  of  the  PoetolBoe  Deport- 
ment of  the  amount  of  compensation  for  the  ck- 
pedited  service  cannot  defeat  the  express  dedara- 
uon  of  the  statute  prescribing  the  conditions  up- 
on which  contracts  with  the  Department  shall  b^ 


1  Where  money  is  paid  to  another  under  the  m- 
floeoce  of  a  mistake,  that  is,  upon  the  supposition 
that  a  spec^flo  fact  is  true  which  would  entitle 
the  other  to  the  money,  but  which  fact  is  untrue, 
and  the  money  would  not  have  been  paid  if  it  had 
been  known  to  the  payer  that  the  fact  was  un- 
true, an  action  will  lie  to  recover  it  back. 

1  A  mere  mistake  in  the  estimate  of  the  value  of 
SB  nncertain  and  speculative  subject  is  not  suffi- 


cient to  authorise  the  recovery  of  moneys  paid 
upon  the  erroneous  estimate. 

[No.  sy 

Argued  Oct.  29,  SO,  1889.  ifeetded  Ike.  t,  1889. 

rr  ERROR  to  the  Circuit  Ck>artof  the  United 
States  for  the  District  of  Colorado  to  re- 
view a  jadgment  for  the  defendants  in  ao  ac- 
tion bv  the  United  States  to  recover  from  the 
defenoants,  sab-contractors  for  carrying  the 
mails,  moneys  paid  to  them  imder  a  mistage  of 
fact  caused  by  their  false  representations  as  to 
the  services.    Eetersed. 

The  facts  are  stated  in  the  opinion. 

Reported  below.  26  Fed.  Rep.  908. 

Mr.  Wm«  A.  Maury,  Aesiitant  Attorney' 
Oeneral,  for  plaintiff  in  error: 

In  the  case  of  contracts,  the  officer  making 
them  must  have  had  authority  to  bind  the  gov- 
ernment. 

The  Floyd  Acceptances,  74  U.  S.  7  Wall.  676 
(19:  178);  Cooke  v.  U.  8.  91  U.  S.  889  (28:  287); 
Moffat  V.  U.  8.  112  U.  8.  24.  81  (28:  628,  626). 

Action  for  money  had  and  received  may 
be  maintained  whenever  the  defendant  has  re- 
ceived money  belonging  to  the  plaititiff,  which 
in  equity  ana  good  conscience  he  ought  to  re- 
fund to  him. 

Loekwood  v.  KeUea,  41  N.  H.  187;  Wieeman 
V.  Lyman,  7  Mass.  288,  289;  Moore  v.  Mandte- 
baum,  8  Mich.  448;  1  Steph.  N.  P.  846;  Biu 
V.  Dickaeon,  1.  T.  R  285;  U.  8.  v.  Coegrote,  26 
Fed.  Rep.  908;  QHfith  v.  TJ.  A  22  Ct.  CL  166. 

Me»9T%.  Nat*l  Wilson  and  SheOabarger  d 
Wileon,  for  defendants  in  error: 

The  action  of  an  executive  officer  in  exercis- 
ing a  discretionary  power  vested  in  him  by  law 
in  determining  mixed  questions  of  law  and  fact 


to  Mt,snd  the  pJaintiif  relied  upon  those  statements, 
tf  they  w«re  untrue,  though  no  fraud  be  charged 
or  proved,  he  can  recover.  Ely  v.  Fadden,  18  N. 
T.&B.81 

It  is  well  settled  in  New  York  that  in  general,  in 
an  scdon  for  money  paid  under  a  mutual  mistake 
of  facts,  it  is  no  defense  that  the  mistake  arose  from 
•  went  of  care  on  the  part  of  the  plaintiff,  unless  the 
other  party  has  suffered  loss  in  consequence  of  the 
aiitake.  Kingston  Bank  v.  Eltinge,  40  N.  Y.  »1; 
UniooNaL  Bank  v.Bixth  Nat.  Bank, 48 N;  Y. 462; 
Oooeaa  v.  Berlin,  60  N.  Y.  151;  Lawrence  v.  Amer- 
teas  Nat  Bank,  64  N.  Y.  488;  National  Bank  of  Oom- 
merte  v.  National  Mechanics  Bkg.  Asso.  66  N.  Y. 
2U:  llayer  v.  New  York,  6S  N.  Y.  466. 

A  court  of  equity  will  relieve  parties  from  a  mu- 
tml  miitake  of  ftict,  but  not  when  ignorance  or 
aiitake  is  confined  to  one  party,  and  no  uncon- 
•eieotloua  advantage  is  taken  by  fraud  or  conceal- 
aeot  by  the  other.  Moran  v.  McLarty,  75  N.  Y. 
8;  Paioe  V.  Jones,  76  N.  Y.  808;  Jackson  v.  An- 
<lmri.6iN.Y.244. 

So  held,  upon  the  trial  of  a  disputed  daim'under 
a  geoenil  anignment  for  benefit  of  creditors,  where 
tbe  olahnaot  had  received  a  percentage  of  his 
claim,  and  executed  an  assignment  of  the  balance 
to  the  assignee  for  the  debtor*s  benefit,  supposing 
4t  to  be  a  mere  receipt  on  account,  and  not  being 
Able  to  read  it  because  of  defective  vision,  fis  Pot- 
ter. U  Daly,  188. 

Tbe  principle  that  money  voluntarily  paid  can- 
0^  be  recovered  hack,  heUU  not  applicable  to  a  case 
vben  the  commissioners  of  highways  of  several 
towna  behig  engaged  in  the  common  enterprise  of 
hpJMing  a  bridge,  the  oommifisioners  of  one  of  the 
^ovna  paid  more  than  their  share  to  laborers  and 
for  Bsteriala,  ft  being  held  that  they  mi^^t  reoover 

U2U.H. 


'  such  excess  of  payment  from  the  other  commis- 
sioners.  Surdam  v.  Fuller,  81  Hun,  600,  2  Alb.  I^ 

Whether  the  principle  that  money  voluntarily 
paid  cannot  be  recovered  back  applies  to  the  case 
of  a  public  officer  who  pays  out  public  moneys,— 
quopre.  People  v.  Lawrence,  8  Hill,  244;  Onondaga 
County  V.  Briggs,  2  Denio,  26. 

An  owner  of  lands  who,  with  knowledge  of  the 
facts,  pays  a  sum  spedflcally  as  one  year*s  interest 
on  the  sum  claimed  to  be  due  upon  a  mortgage  af- 
fecting the  premises,  cannot,  upon  showing  that  a 
lesser  amount  was  in  fact  due,  recover  back  or 
claim  a  credit  for  the  excessive  payment.  Al- 
though not  estopped  by  the  payment  from  ques- 
tioning the  validity  of  the  mortgage  debt,  the  pay- 
ment being  voluntary,  upon  a  disputed  claim, 
cannot  be  recovered  back.  Bennett  v.  Bates,  84 
N.  Y.  864;  Waring  v.  Sombom,  82  N.  Y.  604;  New 
York  ft  HJR.  Co.  v.  Marsh,  12  N.  Y.  806;  Ritter  v. 
PhiUipe,58N.  Y.687;  Flowerv.  Lance,  60 N.  Y. 608. 

In  cases  of  mutual  mistake  going  to  the  essence 
of  the  contract  it  is  not  necessary  that  there  should 
be  any  presumption  of  fraud.  Bussell  v.  ftx>wn- 
ell,  20  N.  Y.  Week,  Dig.  604. 

The  husband  of  a  tenant  in  a  house  belonging  to 
plaintiff  assumed  to  be  plaintiff^s  agent,  and  con- 
tracted to  sell  the  same  to  defendant,  receiving  on 
account  of  the  purchase  price  a  sum  of  money 
which  he  forwarded  to  plaintiff,  telling  him,  how- 
ever, that  it  was  on  account  of  rent  due  from  tbe 
sender*s  wife.  In  ejectment  to  recover  the  prop- 
erty, Tteld,  that  as  defendant  parted  with  tbe  money 
under  mimpprehenslon  and  mistake  of  fact,  and 
plaintiff  neither  relinquished  nor  advanced  any- 
thing upon  its  receipt,  defendant  was  entitled  to 
recover  back  the  amount.    Bvans  v.  Oariook,  87 
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committed  to  his  Judgment  and  discretion  for 
decision  is  final  and  cannot  be  inquired  into  or 
reviewed  by  any  other  tribunal,  in  the  absence 
of  any  law  authorizing  such  review. 

Marion  v.  Mott,  25  U.  8. 12  Wheat.  19  (6: 537); 
BdeherY.  Linn,  65  U.  8. 24  How.  522(16:757); 
BariUU  ▼.  Karu,  57  U.  8.  16  How.  272  (14: 
981);  U.  8.  V.  Arredondo,  81  U.  8.  6  Pet  691 
(8:  547);  Bankin  ▼.  Hoyt,  45  U.  8.  4  How.  827 
(11:  99^;  Stain  ▼.  PeaOee,  59  U.  8.  18  How. 
524  aS:  475);  U.  8,  v.  Speed,  75  U.  8.  8  Wall. 
77  (19:  449);  U.  8.  v.  8chun,  102  U.  8.  401  (26: 
178);  Jahntan  v.  TowOey,  80  U.  8. 18  WalL  72 
<20:  485);  Warren  ▼.  Van  Brunt,  86  U.  8.  19 
WaU.  658  (22:  222);  French  v.  F^fon,  98  U.  8. 
169  (28:  812);  Marqtm  ▼.  FHOte,  101  U.  8. 
476  (25:  801);  Vance  v.  Burbank,  101  U.  8.  514 
d6:  929);  Quinby  ▼.  Oonlan,  104  U.  8.  426  (26: 
to);  St.  LouU  SmelUng  dt  Brf.  Co,  ▼.  Kemp, 
104  U.  8.  645  (26: 878);  Steel  v.  St.  I/mii  Smdt- 
ingSBtf.  (h.  106  U.  8.  450, 451  (27:228); Bo^ 
win  Yr&ark,  107  U.  8.  464  (27:  526);  Eh'hardt 
T.  HogiOoom,  115  U.  8.  67  (29:  846). 

The  action  of  the  Postmaster-Gteneral  in  al- 
lowing and  paying  the  additional  compensation 
cannot  be  renewed  or  impeached  except  for 
mistime  or  fraud. 

8tory,  £q.  Jor.  gS  146,  148;  Qriftfh  ▼.  U. 
8.  22  (A  C\.  165,  and  cases  cited;  Pagey.  Bent, 
2  Met  (Mass.)  874;  MarthaU  v.  EMard,  117 
U.  8.  415  (29: 919);  Smith  v.  Richarde,  88  U.  8. 
18  Pet  87  (10:  42);  Bleaee  ▼.  QarUngtan,  92  U. 
8.  1  (28:  521). 

When  the  case  shows  that  it  is  the  duty  of 
the  defendant  to  pay,  the  law  imputes  to  him 
a  promise.  This  promise  is  always  charged  in 
the  declaration,  and  must  be  so  charged  In  or- 
der to  maintain  the  action. 


Gary  y.  Ourtie,  44  U.  8.  8  How.  247  (iU 
576);  Curtie  y.  Fiedler,  67  U.  S.  2  Black,  474 
(17:  274);  Liverpool,  N.  7.  <fc  P.  Steamship  Co 
y.  Emigration  Comn.  118  U.  8.  88  (28:  899);  1 
Wait's  Act.  and  Dei.  894,  and  cases  cited. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  the  United  State* 
to  recover  from  the  defendants,  sub-<x)ntractor» 
for  carryCnff  the  mail,  moneys  paid  to  them 
under  a  mistake  of  fiict  caused  by  their  false 
representations  ss  to  the  services.  It  appears 
that  on  the  15th  [of  March,  1878,  one  Luke 
Yoorhees  entered  into  a  contract  with  the 
United  States,  represented  by  the  Poetmaster- 
€kneral,  to  carry  the  mail  over  a  route  desig- 
nated as  No.  88,146,  from  Cktrland  to  Ouray., 
in  the  State  of  (jolorado,  passing  by  Lake  City 
and  several  other  places  mentioned,  and  back, 
.seven  times  a  week,  for  $19,000  a  year,  for  e 
term  beginning  July  1st,  1878,  and  ending  June 

80th,  im. 

On  the  28th  of  September,  1878,  Yoortieee 
made  a  sub-contract  with  the  defendants.  Bar- 
low and  Sanderson,  by  which  they  agreed  to 
transport  the  mails  over  the  route  mentioned, 
for  the  period  designated,  and  to  perform  the 
service  required  by  nis  contract  witn  the  United 
States,  in  consideration  whereof  they  were  to 
receive  the  pay  which  was  or  might  become 
due  to  him.  They  were  recogni^  and  ac- 
cepted by  the  PostofBce  Department  as  sub-ooo- 
tractors  for  the  service. 

The  distance  between  (Sarland  and  Lake  City 
was  one  hundred  and  fifty  miles,  and  the  tinie 
prescribed  for  the  service  over  it  was  twenty- 
seven  hours,  or  five  miles  and  fifty-five  huo- 


Hun,688.  See  Van  Aleny.  American  Nat  Bank,  61 
N.  Y.  1:  Justh  V.  Natlooal  Bank  of  Com.  6S  N.  T. 
488;  Newton  y.  Porter,  SO  N.  Y.  188;  Fennell  v. 
DeffeU,  4  De  G.  )L  ft  0. 878, 888:  CardweU  v.  Hioks, 
tr  Barb.  468;  Weaver  y.  fiarden,  IB  N.  Y.  282;  Utioa 
Bank  y.  Van  Oieson,  18  Johns.  486;  Kingston  Bank 
v.  Bltlnge,  40  N.  Y.  801;  Union  Nat.  Bank  y.  Sixth 
Nat  Bank,  48  N.  Y.  408,  alTir  1  LaiM.  18,  and  distln- 
irulihiDir  Stephens  v.  Brooklyn,  Board  of  Educa- 
tion, 79  N.  Y.  188;  Southwtek  y.  First  Nat  Bank,  84 
N.Y.4m. 

An  indorser  cannot  recover  back  the  amount  of  a 
note  which  he  paid  in  iirnoranoe  of  the  rule  of  law 
that  be  was  not  liable  becaose  he  had  not  receiyM 
notice  of  presentment  and  dishonor.  Baldwin  v. 
Bood,»N.Y.  Week.  Dig.  888.  • 

The  complaint  in  an  action  against  ine  City  cf 
New  York  alleged  that  the  plaintiy-  ''4C  ^-ra  a  po- 
Uoe  justice  during  a  specified  perioa,  and  had  been 
entitled  during  such  period  to  a  salarj  of  910,000 
per  annum,  and  that  for  a  portion  of  that  time  he 
was  paid  ibut  $6,000.  Defsodant  put  in  issue  the 
dalm,  and  set  up  l»y  waj  of  counterclaim  that  whfle 
the  salary  was  but  $6,000  the  city  paid  plaintHT 
$10,000  per  annum  for  a  portion  of  the  time  by  mis- 
take, and  claimed  to  reooyer  the  alleged  excess  so 
paid.  Heldt  that  plaintiff  could  not  recover  upon 
his  claim,  nor  defendant  upon  its  counterclaim,  b^ 
cause  the  payment  wss  voluntary.  Oox  y.  New 
York,  18  N.  Y.  Week.  Dig.  806,  aff*d.  Ot  of  Appeals, 
5  Cent  Bep.  886, 108  N.  Y.  S19. 

Payment  of  an  assessment  by  a  referee  in  fore- 
closure pursuant  to  the  decree  is  made  l»y  coercion 
of  law,  and  wHl  not  prevent  a  recovery  back  of  the 
amount  so  paid  by  the  owner  of  the  equity  of  re- 
demption after  the  assessntent  hasbeso  vacated. 

MS 


Peyser  y.  New  York:,  70  N.  Y.  407;  Brehm  y.  Nev 
York,  88  Hun,  688. 

A  sale  of  land  by  an  assignee  in  bankruptcy,  asA 
his  deed  pursuant  thereto  without  covenant  for 
title,  may  be  ayoided  and  the  purchase  money  re- 
coyered  back,  upon  the  ground  of  a  mutual  roietak* 
as  to  the  existence  of  the  subject  of  the  contract* 
where  the  assignee,  though  he  acted  in  good  fall^ 
and  both  parties  assumed  that  he  had  title  as  sooh* 
hadinfsotnoUtleatalL  Clark  y.  Post,  46  Hun,  »6. 

Mistake  by  the  owner  of  mortgaged  property  ae 
to  the  amount  which  he  had  paid  on  sueh  mortgage 
by  reason  of  which  he  reconyeyed  the  property  and 
settled  bis  liability  with  the  mortgagee  on  certaio 
terms,  held  insufficient,  in  the  absence  of  an  agree- 
ment, to  sustain  an  action  at  law  to  recover  the 
amount  of  such  overlooked  payment.  Boberts  v. 
BUwood,24N.  Y.  Week.  Dig.  188w 

An  action  to  recover  back  an  amount  paid  for  an 
assignment  of  a  bond  and  mortgage  upon  a  mutual 
mistake  as  to  the  amount  due  thereon  was  sua- 
talned  as  to  such  excess,  in  First  Presbyterian  So- 
ciety V.  Ayer,  4  N.  Y.  8.  R.  888. 

Wliere  a  depositary  pays  over  moneys  In  hie 
hands  to  a  receiver  in  supplementary  proceedings, 
under  an  order  permitting  such  payment,  under 
the  mistaken  idea  that  the  order  absolutely  direote 
such  payment,  it  may  recover  back  sueh  money  ae 
havinig  been  paid  under  mistake.  Syracuse  Sav. 
Bank  v.  Hess,  23  N.  Y.  Week.  Dig.  280. 

As  to  payment  by  mistake,  see  noU  to  McFeria» 
V.  Tsylor,  7  U.  S.  8  Cranch,  STO  ft  486),  and  naU  to 
Hunt  y.  Bhodes,  26  U.  S.  1  Pet  1  (7:  fT). 

As  to  voluntary  payments  and  money  illegally  «^ 
acted,  see  note  to  Bank  of  U.  8.  v.  Bank  of  Wasb- 
faBgton,  81  U.  8.  e  Pet  8  (8:  8B«). 
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dredtliB  of  a  mfle  per  hour.  The  distance  be- 
iweeo  Lake  City  and  Ouray  by  the  route  des- 
IgDftted  was  forty-six  miles,  and  the  time  i>re- 
scribed  by  the  contract  for  the  transi>ortation 
of  the  mails  over  it  was  thirty  hours,  that  is, 
one  mQe  and  flf^-tbree  hundredths  of  a  mile 

E!r  hour.    The  portion  of  this  latter  line  which 
J  between  a  place  known  as  Mineral  Point 
anid  Onrsy,  a  dutance  of  only  ten  miles,  passed 
ofer  mountains  upon  which  the  mails  could  be 
carried  only  a  part  of  the  year— in  the  winter 
only  by  men  on  snowshoes,  and  at  other  times 
only  by  pack  horses.    There  was,  in  conse- 
qoenoe,  g^eat  irrc^larity  in  the  deliyery  of  the 
malls  npon  this  portion  of  the  route,  and  much 
complaint  followed,  leading,  in  October,  1878, 
to  its  abandonment  and  the  substitution  in  its 
|daoe  of  a  line  making  a  detour  around  the 
moimtains  of  one  hundred  and  ten  miles,  pass- 
higb?  way  of  Bamum,  which  afforded  a  good, 
pracQcable  road  easily  traveled  with  wagons. 
The  present  action  has  grown  out  of  the  or- 
den  of  the  Postofflee  Department  in  making 
this  diange  of  line,  and  ezpeditiog  the  seryice 
Offer  it,  and  proyiding  increased  compensation 
for  the  additional  service.    The  compensation 
allowed  by  the  original  contract,  as  mentioned 
above,  was  $19,000  a  year,  whicn,  the  distance 
behig  one  hundred  and  ninety-six  miles,  was  at 
the  rate  of  about  $96.98  a  mile.    At  that  rate 
the  compensation  for  the  additional  service  was 
allowed,  amoanUnff  to  $10,668.26  a  jear. 

The  time  prescribed  1^  the  original  u)ntract 
for  the  aorice  between  Lake  City  and  Ouray 
i]  by  way  of  Mineral  Point  across  the  mountains 
--tbir^  hours,  that  is,  at  the  rate  of  one  mile 
and  fifty-three  hundredths  of  a  mile  an  hour 
—was  oiwing  to  the  great  difficulties  attending 
tile  croaatog  of  the  mountains,  as  already  men- 
tioned, wnen  the  line  was  changed  to  one 
making  a  detour  of  the  mountains  by  way  of 
Bamum,  over  a  road  easily  travudabfe  by  wag- 
ou,  it  was  an  obvious  duty  to  the  public  that 
tbeiovice  at  the  rate  of  one  mile  and  fifty- 
three  hundredths  of  a  mile  per  hour  should  be 
expedited. 

Petitions  for  a  chanee  o^  ^t  portion  of  the 
mate  which  led  over  the  mountains  came  from 
ofBcen  of  the  Counties  of  Ourav  and  Hillsdale, 
fai  which  the  proposed  new  line  was  to  run, 
and  they  represented  that  over  its  whole  dis- 
tance there  was  a  wagon  road  by  which  the 
man  oonld  be  carried  Uie  year  round.  On  the 
SOtb  of  September,  1878,  whilst  the  Postofflee 
Department  had  before  it  the  question  of  open- 
hig  a  new  line  between  Lake  City  and  Ouray, 
the  defendant  Sanderson  addressed  a  letter  to 
the  second  assistant  postmaster-general,  sug- 
gesting that,  in  lieu  of  the  temporary  service 
Ofdered  between  Bamum  and  Ouray,  such  serv- 
ice dioald  be  made  hr  embracing  Bamum  in 
the  route  No.  88,140  between  Garland  and  On- 
ly, increasing  the  distance  one  hundred  and 
ten  miles,  "and  expediting  the  schedule  from 
the  present,  at  the  prorata  rate  of  seventy-two 
boon,  to  thirty-six  hours  between  Lake  City 
aod  Onny."  On  the  same  day  Sanderson  was 
eonsaltfd  by  the  Postofflee  Department,  or  at 
wa«  was  requeated  to  give  an  estimate,  as  to 
the  additional  number  of  horses  and  men  whidi 
would  be  required  f6r  the  increased  expedition 
proposed,  and  in  reaponae  to  the  request  he 

lis  U.S. 


wrote  to  the  Department  the  following  letter,, 
verified  by  his  oath: 

•'Washington,  Sept  80, 187a 
"Hon.  Thos.  J.  Bkadt,  Second  Aas't  Poafe> 
master-Gteneral: 
"Sir:  To  perform  the  service  on  route  No. 
88,146,  between  Lake  City  and  Ouray,  on  the 
present  schedule  of  seventy-two  hours,  require* 
twenty-two  horses  and  eleven  men,  and  to  per- 
form the  same  service  on  a  schedule  of  thirty- 
six  hours  it  will  require  (66)  sixty-six  horaea 
and  twenty-two  men. 

*         "(Signed)       J.  L.  Sanderson. 

"Subscribed  and  sworn  to  before  me  thi* 
80th  day  of  September,  1878. 

"(Signed)       J.  H.  Herron,  [275i 

"Notary  PubUc.** 

There  was  no  existing  schedule  prescribing 
seventy-two  hours  for  carrying  the  mail  be- 
tween Lake  Ci^  and  Ouray,  as  assumed  by 
Sanderson.  As  the  schedule  of  time  prescribed 
in  the  original  contract  between  those  places 
over  the  mountains  was  at  the  rate  of  one  mile 
and  fifty-three  hundredths  of  a  mile  an  hour,  he 
assumed  that  rate  as  the  existlhg  schedule  for 
the  new  and  easily  traversable  line  of  one  hun- 
dred and  ten  miles,  which  would  require  at  the 
same  alow  pace  seventy-two  hours.  Notwith* 
standing  the  obvious  error  of  this  assumption, 
the  eviaence  tended  to  show  that  the  Postofflee 
Department  acted  upon  his  representations  and 
estunates.  Having  extended  the  route  one  hun- 
dred and  ten  miles,  and  allowed  the  additional 
compensation  provided  hj  the  statute  upon 
such  extension,  it  also  allowed  compensauon 
for  eiq)editing  the  service  on  the  new  line,  upon 
this  extravagant  estimate,  at  the  rate  of 
$15,994.77  a  year.  That  sum  for  the  increased 
expedition  was  regularly  paid  during  the  term 
of  the  original  contract 

It  is  admitted  that  no  additional  horses  and 
men  for  which  this  allowance  was  made  were 
ever  employed.  Neither  the  horses  nor  the 
men  exceeded  Uie  number  originally  emploved 
to  perform  the  service,  and  the  defendant  San- 
derson testified  that  no  greater  number  was 
necessary  to  perform  it  within  the  thirty-six 
hours  mentioned,  and  that  he  never  afterwards 
corrc^isted  his  estimate,  but  continued  to  draw 
pay  from  the  government  as  though  the  addi- 
ttonal  horses  and  men  were  employed. 

It  appears  that  the  sums  thus  allowed  and 
paid  to  the  sub-contractors,  for  stock  and  car- 
riers which  were  never  required  and  never 
emploved,  aggregated  $59,6tf2.98,  constituting 
the  prindpafitem  in  the  amount  claimed  in  this 
action. 

On  the  trial,  the  plaintiffs  requested  the  court 
to  instract  the  Jurv,  among  other  things,  to  the 
effect,  first,  that  ii  they  believed  that  service  on  [276}' 
a  portion  of  the  route  between  Lake  City  and 
Ouray  by  way  of  Bamum  was  ezpfditea  and 
extra  compeosation  allowed  for  such  expedi- 
tion upon  Uie  supposition  that  sixty-six  horses 
and  twenty-two  men  would  be  necessary  to 
carry  the  mail  on  that  portion  apon  a  schedule 
of  tiiirty-six  hours,  and  there  was  in  fact  no  in- 
crease in  the  number  of  horses  and  men  required 
above  the  number  which  the  defendants  swore 
were  necessary  to  perform  the  service  upon  a 
schedule  of  seventy-two  hours,  then  the  plain- 
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tiffs  were  entitled  to  recover  the  sums  paid  upon 
■acb  allowaDoe,  for  in  that  event  they  were  paid 
In  violation  of  law;  and,  $Mmd,  thai  in  deter- 
mining the  qneations  in  issue  the  jury  could 
only  consider  the  number  of  horses  and  men 
actually  necessary  to  cany  the  mailjrrespective 
of  the  number  of  men  and  horses  required  bv  the 
defendants  as  carriers  of  passengers  and  freight. 
The  court  refused  to  give  these  instructions, 
and  charged  the  Jury  substantially  as  follows: 
That  if  the  agreement  for  compensation  for  the 
additional  service  was  made  without  authority 
of  law  and  in  excess  of  all  provisions  of  the 
statute,  the  government  could  not  recover  any 
part  of  the  consideration  paid  the  defendants 
for  carrying  the  mail,  unless  in  the  making  of 
the  contract  there  was  fraud,  participated  in 
and  countenanced  by  the  officers  of  the  Depart- 
ment who  acted  in  the  matter;  that  if  they  were 
of  opinion  that  the  parties  combined  and  agreed 
to  raise  the  compensation  to  an  extraordmary 
figure,  with  a  view  to  benefit  the  defendants, 
knowing  that  the  compensation  was  excessive, 
the  government  could  recover  it  back;  but  if 
Ibey  were  of  opinion  that  those  parties  acted 
honestly  and  fairly,  and  in  Uie  belief  that  they 
were  dealing  fairly  with  each  other,  and  that 
the  compensation  for  the  services  to  be  per- 
formed was  reasonable,  there  could  be  no  r> 
covery,  without  reference  to  what  the  servk)e 
actually  cost,  and  without  reference  to  what 
turned  out  afterwards  with  respect  to  the  force 
required.  To  the  refusal  of  tne  court  to  give 
the  instructions  reouested,  and  to  the  instruc- 
tions given,  the  plaintiffs  excepted.  The  lury 
found  a  verdict  for  the  defendants,  upon  which 
Judfrment  was  rendered  in  their  favor,  to  review 
which  the  case  is  brought  to  this  court. 
'  The  Statutes  upon  which  the  government  re- 
lies to  recover  in  this  case,  upon  the  facts  pre- 
sented, are  contained  in  sections  3960,  8961  and 
4057  of  the  Revised  Statutes.  Those  sections 
are  as  follows: 

"Sbo.  8960.  Compensation  for  additional 
service  in  carrying  the  mail  shall  not  be  in  ex- 
cess of  the  exact  proportion  which  the  original 
compensation  hem  to  the  ori£[inal  service;  and 
when  any  such  additional  service  Is  ordered,  the 
sum  to  be  allowed  therefor  shall  be  expressed  in 
the  order,  and  entered  upon  the  books  of  the 
Department;  and  no  compensation  shall  be  paid 
for  any  additional  regular  service  rendered 
before  the  issuing  of  such  order. 

"Sbo.  8961.  jNo  extra  allowance  shall  be 
made  for  any  increase  of  expedition  in  canvinff 
the  mail  unless  thereby  the  employment  or  af 
ditional  stock  and  earners  is  made  necessary, 
and  in  such  case  the  additional  compensation 
shaU  bear  no  greater  proportion  to  the  addi- 
tional stock  and  carriers  necessarily  employed 
than  the  compensation  in  the  original  contract 
bears  to  the  stock  and  carriers  necessarily  em- 
ployed in  its  execution." 

**  Sec.  4057.  In  all  cases  where  money  has 
been  paid  out  of  the  funds  of  the  Postoffice  De- 
partment under  the  pretense  that  service  has 
been  performed  therefor,  when,  in  fact,  such 
service  has  not  been  performed,  or  as  additional 
allowance  for  increased  service  actually  ren- 
dered, when  the  additional  allowance  exceeds 
the  sum  which,  according  to  law,  might  right- 
fully have  been  allowed  therefor,  and  in  all 
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other  cases  where  money  of  the  Department  has 
been  paid  to  any  person  in  consequence  of 
fraudulent  re]>resentation8,  or  by  the  mistake, 
collusion  or  misconduct  of  any  officer  or  other 
employ^  in  the  postal  service,  the  Postmaster- 
General  shall  cause  suit  to  be  brought  to  recover 
such  wrong  or  fraudulent  payment  or  excess, 
with  interest  thereon." 

In  their  amended  complaint  the  plaintifff 
daim  not  only  the  amount  allowed  and  paid 
each  year  for  the  expedited  service,  but  also  the 
amount  allowed  and  paid  each  year,  namely, 
$10,668.26,  for  tiie  additional  service  by  the 
new  line  from  Lake  City  to  Ouray.  It  would  [278] 
seem  from  what  took  place  on  the  trial  that  the 
latter  amount  was  claimed  on  the  ground  that 
that  route  was  a  distinct  one  from  that  pre- 
scribed in  No.  88,146,  and  that  the  contract  for 
its  service  could  only  be  made  after  advertise- 
ment for  bids.  The  Judge  who  tried  the  case 
below  was  of  that  opinion,  and  so  instructed  the 
jury;  but  we  are  unable  to  agree  in  that  view. 
The  new  line  became  necessary  to  avoid  an 
almost  impassable  portion  of  the  original  rout^. 
aud  changes  of  that  kind  can  be  authorized  by 
the  Postmaster-General  within  the  established 
regulations  of  the  Postoffice  Department. 
Those  of  1878  provide  in  terms,  that  "the 
Postmaster-General  may  order  an  increase  or 
extension  of  service  on  a  route  by  allow  iog 
therefor  a  pro  rata  increase  on  the  contract 
pay."  Such  increase  of  service  may  be  made 
by  enlarging  the  distance  to  be  traveled  when 
that  will  better  accomplish  the  object  of  the 
original  contract,  as  well  as  by  requiring  a 
greater  number  of  trips  between  specified 
points.  That  object  was  accomplished  in  this 
case  by  the  increase  of  distance  from  the  detour 
around  the  mountains.  The  canring  of  the 
mails  between  the  original  terminal  points  was 
thereby  greatly  facilitated.  The  compensation 
aUowed  for  tiiis  additional  service  over  the 
hundred  and  ten  miles  of  increased  route  was 
in  accordance  with  section  8960  of  the  Revised 
Statutes  in  the  exact  proportion  which  the 
original  compensation  bore  to  the  original  serv- 
ice.   There  was  no  excess  in  the  allowance. 

But  the  amount  allowed  for  the  expedited 
service  over  the  new  line  stands  upon  a  different 
footing.  The  evidence  produced  on  the  trial 
tendeato  show  that  the  allowance  of  $16,994.77 
each  year  for  that  service  was  made  upon  a 
false  estimate  of  the  additional  expenses  which 
would  be  required;  that  a  slight  consideration 
of  the  subject  would  have  exposed  its  error;  and 
that  officers  of  the  Department  and  the  sub- 
contractors were  well  acquainted  with  the  fact 
that  the  new  line  was  one  that  could  be  more 
easily  traveled.  It  appeared  by  the  petitions 
presented  to  the  Department  that  the  cnon^  of 
route  was  asked  because  such  was  the  condition 
of  the  new  line  desired,  whfle  the  line  of  the 
original  route  between  Mineral  Point  and 
Ouray  was  impassable  for  the  greater  part  of 
the  year,  and  then  only  by  pack  horses  or  on 
snowshoes.  To  apply  the  same  schedule  time  ISTY! 
to  both  lines  between  the  same  points — the 
original  and  the  new  one — was  to  ignore  the 
known  differences  in  the  character  of  the  roads 
over  them,  as  disclosed  by  the  evidence  on  file 
in  the  Department  It  is  true  the  head  of  th« 
Department  and  those  who  stand  immediately 
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onto  Mm  as  assiatants  or  deputies  are  unable 
fai  penon  to  aaperviae  all  the  estlmatee  made  in 
•oextensiTe  a  Department  as  that  of  the  Peat- 
office,  and*  tberefoie,  great  reliance  is  placed 
upon  the  lodgment  in  those  matters  of  clerks 
■od  ioboxainate  officers.  Irregolarities  and  f a- 
▼odtiflm  and  corrupt  practices  are  therefore 
mtwiw^^m^m  foond  to  exist  which  escape  obser- 
filioo  and  detection.  It  was  to  avoid  fraud 
and  mistakes  from  this  as  well  as  from  other 
csoses'ihai  sections  8961  and  4057  were  adopted. 
Sectacm  3961  declares  that  "no  extra  allow- 
aooe  shall  be  made  for  any  increase  of  ezpedi- 
tioD  in  canying  the  mail  unless  thereby  the 
employment  of  additional  stock  and  earners  is 
made  necessary."  And  section  4057,  after  pro- 
riding  that  "in  all  cases  where  money  has  been 
paid  out  of  the  Poetofflce  Department  under 
the  pretense  that  service  has  been  i)erfonned 
(beiefor,  when,  in  fact,  such  service  has  not 
been  performed,  or  as  additional  allowance  for 
iocreased  service  actually  rendered,  when  the 
additional  allowance  exceeds  the  sum  which, 
according  to  law,  might  rightfulljr  have  been 
allowed  therefor,"  declares  that  "in  all  other 
cases  where  money  of  the  Department  has 
been  paid  to  any  person  in  consequence  of 
fraudulent  representations,  or  by  the  mistake, 
collusion  or  misconduct  of  any  officer  or  other 
employ^  in  the  postal  service,  the  Postmaster- 
General  shall  cause  suit  to  be  brought  to  re- 
cover such  wrong  or  fraudulent  payment  or 
cxcns,  with  interest  thereon." 

Tb^  sections  would  seem  to  cover  the  pres- 
ent case.  It  cannot  be  pretended  that  the  al- 
lowance for  expediting  the  service  over  the 
new  route  was  not  made  upon  erroneous  rep- 
resentations. It  is  admitted  that  such  was 
their  chuacter.  Whether  they  were  fraudulent 
it  wen  as  erroneous  was  a  matter  to  be  left  to 
the  Jmy,  toad,  if  fraudulent,  their  influence  in 
▼itiating  the  xmyment  and  authorizing  there- 
coreiy  of  the  monevs  cannot  be  affected  by 
Imowledge  of  their  character  and  participation 
in  the  result  sought  to  be  obtained  by  any  sub- 
ordinate officers  of  the  Department.  Whether 
they  participated  in  the  fraud  or  were  simply 
imposed  upon  by  the  defendants,  cannot  change 
Um  legal  liabiUty  of  the  latter.  The  court 
therefore  erred  in  instructing  the  jury  that  in 
tnch  cases  there  could  be  no  recovery  of  the 
money  unless  the  fraud  was  participated  in  and 
eoaotenanced  by  such  officers. 

Bat,  aside  from  any  consideration  of  the 
qoestionof  fraud,  the  evidence  produced  at 
uie  trial  tended  to  show  that  the  allowance  was 
made  to  the  subcontractors,  for  the  expedited 
6er?ioe,  upon  a  clear  mistake  as  to  what  addi- 
tkms]  mnnber  of  men  and  of  animals  were  re- 
<riind  for  such  service,  and  that  the  money  was 
paid  in  ignorance  of  the  fact  that  no  additiond 
onmber  had  been  employed  in  the  performance 
of  that  service.  Such  being  the  evidence,  the 
plaintiffs  were  entitled  to  the  instructions  asked 
which  are  mentioned  above.  It  is  no  answer 
to  say  that  the  amount  of  compensation  for  the 
expedited  sendee  was  a  matter  for  the  deter- 
mination of  the  Postoffice  Department.  Its 
detmnination  cannot  operate  to  defeat  the  ex- 
prea  declaration  of  the  Statute  prescribing  the 
<^ooditions  upon  which  contracts  with  the  De- 
partment shall  be  made.  If  an  allowance  is 
^^^Qtided  upon  a  dear  mistake  of  fact,  not  a 
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mere  error  of  Judgment,  and  payments  are  in 
conseouence  made,  the  Statute  provides  that 
"  the  Postmaster-General  shall  cause  suit  to  be 
brought  to  recover  such  wrong  or  fraudulent 
payment  or  excess,  with  interest,"  which  means 
that  if  such  mistake  be  established  in  the  action 
of  the  Department  a  recovery  must  follow. 

We  ^mit  that  where  matters  appertaining 
to  the  postal  service  are  left  to  the  discretion 
and  judgment  of  the  Postmaster-Greneral,  the 
exerdse  of  that  judgment  and  discretion  cannot 
in  general  be  interfered  with,  and  the  results 
following  defeated.  But  the  very  rule  sup- 
poses that  information  upon  the  matters  upon 
which  the  judgment  and  discretion  are  invoked 
is  presented  to  the  officer  for  consideration,  or 
knowledge  respecting  them  is  possessed  by 
him.  He  is  not  at  liberty,  any  more  than  a 
private  agent,  to  act  upon  mere  guesses  and  rosil 
surmises,  without  information  or  knowledge  on  ^  ^ 
the  subject.  If  the  defendant  Sanderson  in- 
tended no  fraud  by  his  letter  of  September  80, 
1878,  to  the  assistant  postmaster-general,  which 
he  verified  by  his  oath;  if,  in  contradiction  io 
his  positive  assertions,  his  testimon^r  can  be 
taken,  that  he  did  not  know  at  the  time  any- 
thing about  the  matter  in  rdation  to  which  fie 
was  writing,  and  that  the  officers  of  the  De- 
partment were  well  aware  that  be  had  no  knowl- 
edge or  information  or  the  subject, — then  they 
acted  upon  his  guesses  only  and  not  upon  evi- 
dence upon  the  subject,  and  their  decision  can- 
^  not  be  received  as  conclusive.  It  would  be,  in- 
deed, a  mischievous  doctrine  in  its  consequences 
if  a  decision  thus  made  could  ronclude  the 
government  from  recovering  itc  monev  paid 
For  additional  stock  and  carriers  which  were  . 
never  required  and  never  employed  in  its 
service. 

It  is  also  true  that  where  the  subjects  in  rela^ 
tion  to  which  the  contract  of  parties  is  made 
are  necessarily  of  an  uncertain  and  speculative 
character  or  value,  and  that  is  known  to  the 
parties,  a  mere  mistake  by  them  in  their  esti- 
mate of  the  value  is  not  deemed  sufficient  to 
authorize  a  recovery  of  the  moneys  paid  upon 
the  erroneous  estimate.  If  this  were  a  case  of 
that  description  no  recovery  could  be  had. 
But  whether  it  was  so  or  not  was  the  very  issue 
in  the  cause  to  be  determined  I:^  tl>'  jury  upon 
the  evidence.  • 

It  is  familiar  law  that  an  action  maybe  main- 
tained to  recover  back  monev  paid  as  the  price 
of  articles  sold,  or  of  work  done,  when  the  ar- 
ticles are  not  delivered  or  the  work  not  done. 
The  reason  is  that  the  consideration  for  the  pay- 
ment has  failed.  It  is  not  perceived  that  the 
principle  of  law  sought  to  be  applied  in  this 
case  is  in  any  essential  particular  different.  If 
the  contract  for  extra  allowance  was  void  by 
reason  of  fraud  or  dear  mistake,  the  action  be- 
comes simply  one  for  the  return  of  moneys  paid 
for  services  of  stock  and  carriers  never  ren- 
dered, but  which  when  payment  was  made 
were  believed  to  have  been  rendered.  As  in  the 
case  of  goods  not  delivered,  or  work  ordered 
not  done,  the  consideration  to  the  part^  paving 
has  failed.  As  said  bv  Baron  Parka  in  K^$f 
V.  Solari,  9  Mees.  &  W.  54, 68,  "Where  money  [ZSZ] 
is  paid  to  another  under  the  influence  of  a  mis- 
take, that  is,  upon  the  supposition  that  a  spe- 
cific fact  is  true  which  would  entitle  the  other  to 
the  money,  but  which  fact  is  untrue,  and  the 
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mooey  would  not  bare  been  paid  if  it  had  been 
known  to  the  payer  that  the  fact  was  untrae,  an 
action  will  lie  to  recover  it  back,  and  it  is  against 
conscieDce  to  retain  it"  See  also  Taumamd  y. 
Orowdy,  8  C.  B.  N.  8. 477;  Strickland  v.  Turner, 
7  Ezch.  208.  Reasons  for  the  application  of  the 
rule  are  much  more  potent  in  the  case  of  con- 
tracts of  the  government  than  of  contracts  of 
individuals;  for  the  government  must  ueces- 
sorily  rely  upon  the  acts  of  agents,  whose  igno- 
rance,  curelessness  or  unfaithfulness  would 
otherwise  often  bind  it,  tc  the  serious  iujury  of 
itB  operations. 

The  judgment  must  be  reversed,  and  the  cauee 
rmMindedJoT  a  imco  trials  a^^  i^  ^  90  ordered. 


L.  N.    TOUNa  BT  AL.,  ^AppU., 

0. 

L.  H.  EWART,  Administrator. 

(Bee  8. 0.  Beporter*B  ed.  2B7-JnfL) 

SemouU  cf  eauee  from  state  court  to  United 
Slates  court— diverse  eitieenskip  at  time  of  re- 
moval and  at  commencement  of  suit. 
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1.  Under  the  Act  of  March  8, 1897,  It  Is  enentlal.  In 
order  toa  removal  of  a  cause  from  a  state  court 
to  a  United  States  court,  where  there  are  aeveral 
platotiiEi  or  several  defendants,  that  all  the  neo> 
essary  parties  on  one  side  must  be  dtizena  of  the 
Btttte  where  the  suit  is  brought,  and  all  on  the 
other  side  must  be  citlaeiis  of  another  State  or 
States,  aud  the  proper  dtisenship  must  exist 
wheu  the  action  is  commenced  as  weU  as  when 
the  petition  for  removal  is  filed. 

a.  As  it  does  not  appear  in  this  case  from  the  peti- 
tion and  affidavits,  or  in  the  record,  that  diverse 
oitiaenshtp  as  to  the  parties  therein  named  ex- 
isted at  the  commencement  of  the  suit,  nor  that 
diverse  dtiaenship  existed  between  the  com- 
plainant and  aU  the  necessary  defendants  at  the 
time  the  petition  and  affidavits  were  sevmUj 
filed,  the  cause  was  not  properly  removed,  and 
the  state  court  has  never  lost  jurisdiction, 

[No.  76.] 

Submitted  Nov.  6,  1889,    Decided  Dec  t,  1889. 

APPEAL  from  a  decree  of  the  District  Ck>urt 
of  the  United  States  for  the  District  of 
West  Yirpinia,  determining  the  amounts  due  to 
and  priontiesof  creditors  of  John  N.  Olarkson, 
and  directing  the  sale  of  certain  real  estate,  in 
an  action  commenced  in  the  Circuit  Ck)urt  of 
Kanawha,  West  Virginia,  and  removed  there- 
from  into  the  first  above-named  court.  Re- 
versed and  retnitPd,  with  a  direction  to  remand 
the  cause  to  the  state  court. 

The  facts  are  stated  in  the  opinion. 

Mr.  T«  B.  Swaim  for  appellants. 

Messrs,  B.  A.BIill«rand  J.  F,  Brown  for 
appellee. 

Mr.  Chitf  /ttst^Follttr  delivered  the  opin- 
Ion  of  the  coort: 

In  December,  1866,  Milton  Pariur  filed  bis 
bill  in  the  Circuit  Coort  of  Kanawha  Coonty, 
West  Virginia,  against  John  N.  Clarkson  and 
some  aeventj  otnar  defendants,  leekiDg  the 
marshaling  of  assets  and  the  loblection  of 
Olaikson's  proper^  to  the  satisfaction  of  cer- 
liin    Judgments  hdd    bj  the  complainant 
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against  him,  which  appears  to  have  been 
treated,  and  mfiy  be  considered,  as  having  been 
intended  to  bring  all  Clarkson's  creditors  into 
concourse,  and  after  the  adjustment  of  the 
liens  of  those  having  security,  to  devote  vaj 
remaining  property,  or  any  surplus  arising  up- 
on the  securities,  to  the  discharge  of  his  liabili- 
ties. The  cause  was  referred  to  a  commissioner 
to  take,  state  and  report  an  account  of  the  prop- 
ertv  owned  by  Clarkson,  and  the  liens  thereon 
and  their  priorities,  and  various  reports  were 
made  in  the  premises. 

On  the  8th  day  of  July,  1871,  C.  O.  Husscy 
86  Company  and  John  Johns,  assignee  of  John 
N.  Clarkson  in  bankruptcy,  described  hi  an 
order  of  the  circuit  court  of  that  date  as  de- 
fendants, filed  their  petition  and  affidavit, 
sworn  to  by  "  J.  N.  Clarkson,  a  party  to  the 
above-mentioned  suit,"  for  the  removal  of  the 
cause  into  the  United  States  Court  for  the  Dis- 
trict of  West  Virginia,  in  these  words: 

"  Your  petitioners,  John  Johns,  assignee  of 
J.  N.  Clarkson  in  bankrupU^  and  a  citizen 
and  inhabitant  of  the  State  of  Virginia,  and  C. 
Q.  Hussey  and  Charles  Aveiy,  partners  In  busi- 
ness, using  the  name  of  C.  G.  Hussev  &  Com- 
pany, and  citizens  and  inhabitants  of  the  State 
of  Pennsylvania,  respectfully  represent  unto 
your  Honor  that  they  are  parties  defendants 
and  also  plaintifTs  on  a  bill  of  review  and  peti- 
tion in  a  suit  pending  in  chancery  in  your  Hon 
or*s  court,  in  Kanawna  Countv,  in  which  Mil- 
ton Parker  is  complainant  and  John  N.  Clark- 
son and  others  are  defendants. 

"  That  among  the  defendants  are  S.  Hcm- 
mings,  8.  Thomburg,  A.  H.  Beach,  Henrv 
Chappell,  J.  H.  Brown,  Ann  Thomas,  J.  11. 
lAidley  and  J.  D.  Lewis  and  J.  C.  Rubv,  all 
of  whom  are  citizens  and  inhabitants  ox  the 
State  of  West  Virginia;  that  said  suit  is  now 
pending  in  said  Circuit  Court  of  Kanawha 
County,  and  in  said  suit  there  is  a  controversy 
between  your  petitioners  in  different  riffbts, 
and  the  aforesaid  parties,  citizens  and  inhabi- 
tants of  the  State  of  West  Virginia,  in  which 
said  suit  is  pending;  that  the  matter  in  dispute 
exceeds  the  sum  of  $600,  exclusive  of  costs. 
Your  petitioners  have  reason  to  and  do  tielieve, 
that  from  prejudice  or  local  infiuence  the^. 
nor  either  of  them,  will  not  be  able  to  obtain 
Justice  in  such  state  court;  they  file  this  peti- 
tion for  the  removal  of  said  cause  of  Parker  v. 
Clarkson  and  others,  now  pending  in  the  Cir- 
cuit Court  for  Kanawha  County,  West  Vir- 
ginia, unto  the  District  Court  of  the  United 
States,  held  at  Charleston,  West  Virginia,  the 
same  being  in  the  district  where  Uus  suit  is 
pending,"  etc. 

The  cause  was  thereupon  radered  to  be  re- 
moved as  prayed. 

Cn  the  10th  day  of  April,  1872,  mother  or- 
der was  entered  in  the  case  by  the  state  dicuit 
court,  redtine  that  a  mistake  had  been  made 
in  respect  to  Uie  filing  of  a  bond  upon  removal, 
and,  tne  bond  being  now  filed,  the  court  direrts> 
such  removal  on  the  petition  of  July  8th,  1871. 
and  "  on  the  affidavit  of  the  said  C.  O.  Husscy 
this  day  filed,  the  sufficiency  of  which  affldavii 
and  bond  is  hereby  approved  by  thia  court." 

The  affidavit  reien^  to  is  aa  follows: 

"  Tour  petitioner«;  C.  O.  HuMey  and  Charlca 
Avery,  partners  in  trade,  uing  the  name,  firm 
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•nd  s^  of  G.  Q.  Honej  ft  Col.  tnd  citizens 
and  izibAbltaiits  c^  the  State  of  PenniylyaDia, 
nspedXullj  represent  nnto  your  Honor  tliat 
Hbfff  are  parlies  defendants,  and  also  parties 
plaiBtiffs  OQ  petition  and  till  of  review  in  a 
ctnse  pending,  on  tlie  dianceiy  side  of  your 
Honors  eoart,  in  Eanawba  County,  West  Yir- 
finia,  in  -which  Milton  Parker  is  complainant 
and  Jokn  N.  Clarkson  etcU.aie  defendants. 

"That  among  the  defendants  are  £.  Hem- 
minn.  A.  H.  Bnch,  H.  Chappell,  J.  A.  Brown, 
J.  D.  Lewis,  J.  M.  Laidlev,  all  of  whom  are 
dtisms  and  faihabitants  d  the  State  of  West 
Virginia;  that  said  suit  and  bill  of  review  there- 
hi  are  now  pending  in  said  court  for  Kanawha 
Ctmn^,  W.  Va. 

"  That  in  said  suit  and  bill  of  review  thore 
ia  «  oontroverty  between  your  petitioners,  in 
different  rights,  and  the  aforesaid  parties,  citi- 
zens and  inhabitants  of  the  State  of  West  Yir- 
ginia,  in  wluch  State  said  suit  is  pending;  that 
the  matter  so  in  controversy  and  dispute  ex- 
ceeds the  sum  of  $500,  exclusive  of  costs. 

*' Your  pcAitioners  have  reason  to  and  do  be- 
lieve that  from  prejudice  or  local  influences 
tbflj  win  not  be  able  to  obtain  justice  in  said 
state  court 

'"lliey  file  this  petition  for  the  removal  of 
said  cause  of  Parker  v.  Claikson  et  cU,  now 
pending  in  the  Circuit  Court  for  Kanawha 
Coontj^  West  Yirginia,  unto  the  District  Court 
«f  the  United  States  for  the  District  of  West 
YirginU  (having  circuit  court  powers),  held  at 
Charleston,  West  Yirginia,  same  being  in  the 
district  where  tliis  suit  is  now  pending.^' 

Janosry  21, 1878,  the  record  was  filed  and 
ctose  docketed  in  the  United  States  court 
Yarious  proceedings  were  afterwards  taken 
thereixL  and  a  decree  was  rendered  on  the  12th 
day  01  December,  1885,  determining  the 
amoonts  due  to,  and  priorities  of,  some  of  the 
creditors,  and  (Greeting  the  sale  of  certain  real 
estate.  From  this  decree  the  pending  appeal 
was  pgrosecuted. 

The  record  isin  a  confused  and  imperfect 
condition,  but  it  shows,  among  other  things, 
tlutt  C.  Q.  Hussey  &  Company  were  judgment 
creditors  of  Claruon,  and  Hussey  and  his  part- 
ner are  described  in  both  petitions  as  citizens 
aod  inhabitants  of  the  State  of  Pennsylvania. 
In  tlie  first  petition,  nine  persons,  and,  in  the 
second,  six,  are  designated  from  among  the  de- 
fendants as  citizens  spd  inhabitants  of  the 
State  of  West  Yirginia.  It  is  stated  in  the  first 
petition  tliat  ClarlUon's  assignee  in  bankruptcy 
was.  at  the  time  of  filing  it,  a  citizen  ana  in- 
habttaot  of  the  State  of  Y&ginia.  The  assignee 
did  not  Join  in  the  second,  although  his  name 
is  signea  by  attorney  to  the  bond  given  on  re- 
mofsl 

Thcfe  was  no  se^irable  controversy  here 
(JPtdeUtg  Int.  T.  db8.  2>.  Co.  v.  EunUngton,  117 
U.  8.  M  r29:  8981;  Ay&n  v.  Chicago,  101  U. 
S.  184,  187  [25:  m,  840]);  but  if  there  were, 
Uk  provision  as  to  the  removal  of  such  a  con- 
troreiBv  has  no  application  to  a  removal  on  the 
croond  of  local  prejudice,  under  the  Act  of 
March  2, 1887  (chap.  liMi,  14  StaU  058),  upon 
which  these  petitions  were  based.  Jeffenon  v. 
2)riwr,  117  U.  8.  272  [29:  897]. 

The  provisioDs  of  that  Act  are  reproduced  in 
fiietbird  subdivision  of  section  689  of  the  Re- 


vised  Statutes,  and  it  was  and  is  essential,  in 
order  to  such  removal,  where  there  are  several 
plaintifb  or  several  defendants,  that  all  the 
necessary  parties  on  one  side  must  be  citizens 
of  the  State  where  the  suit  is  brought,  and  all 
on  the  other  side  must  be  citizens  of  another 
State  or  States,  and  the  proper  citizenship  must 
exist  when  the  action  is  commenced  as  well  as 
when  the  petition  for  removal  is  filed.  Sewing 
Machine  We  Case,  86  U.  S.  18  Wall  S58  [21: 
9141;  Vannevar  v.  Bryant,  88  U.  S.  21  Wall. 
41  m:  476];  Amariean  BibU  8oe,  v.  Orove,  101 
U.  B.  610  ra5:  847];  Camfnia  Iron  Co.  v.  Aeh- 
bum,  118  tJ.  S.  64  030:  60];  Hancock  v.  Ed- 
brook,  119  U.  S.  W6  [80-  6881;  Fletcher  v. 
mtmiet,  116  U.  S.  408  [29:  6791.  It  does  not 
appear  fh>m  either  of  these  petitions  and  affi- 
davits, or  elsewhere  in  the  record,  that  diverse 
citizenship  as  to  the  parties  therein  named  ex- 
isted at  the  commencement  of  the  suit,  nor  that 
diverse  citizenship  existed  between  the  com- 
I)lainant  and  all  the  necessary  defendants  at  the 
time  thepetitions  and  affidavits  were  severallv 
filed.  The  cause  was  not  properly  removeo, 
and  the  state  court  has  never  lost  Jurisdiction. 
Steeene  v.  NiehoU,  180  U.  S.  280  [82:  914]; 
Crehore  v.  Ohio  dik.B.00. 131  U.  S.  240  \§i; 
1441,  and  cases  cited. 

The  deoree  is  reversed  and  the  record  ren-^itted 
to  the  district  court,  with  a  direction  to  remand 
the  cause  to  the  state  court. 


WILHELM  PICEHABDT  m  al.,  i^.  In 

Err., 

e. 

EDWIN  A.  MERRTTT,  late  Collector  of  the 
PoBT  OF  "Nbw  Tobk. 

(See  8.  a  Beporter*B  ed.  SBS-2S0.) 

Cwtoms  statutes,  interpreUUion  qf^-goods  man- 
ufactured qfler  passage  cf  Act  imposing 
duties—words  as  eomrnereiaUy  understood-' 
simmtuds    aniline  dyes. 

L  In  toterpretlng  oostoms  statutes,  oommerelal 
terms  are  to  be  oonstrued  according  to  the  com- 
merolal  undeietandtng  In  regard  to  them. 

a.  TUs  rule  is  applicable  In  this  ease,  althougk 
the  artlolfis  in  question  were  unknown  when  thf 
Statute  was  enacted  whloh  imposed  the  duties 
exacted. 

&  The  fact  that,  at  the  date  of  an  Act  imposing 
duties,  goods  of  a  certain  kind  bad  not  been 
manufactured,  does  not  withdraw  tbem  from  the 
clasB  to  which  they  belong,  when  the  language 
of  the  Statute  clearlj  and  fairly  includes  them. 
It  is  sufficient  if  it  so  includes  them  aocordiug  to 
commercial  understanding. 

4.  In  an  action  to  recover  back  an  excess  of  duties 
illegally  exacted  upon  dyes,  the  rate  of  duty  paid 
on  them  being  that  imposed  by  the  Statute  on 
**aniline  dyes,**  it  is  not  error  for  the  oourt  to 
charge  the  jury  that  the  question  was  whether 
the  utldes  fell  within  the  description  of  aniline 
dyes,  as  commercially  known,  or  bore  a  similitude 
to  articles  which  fell  within  that  description  as 
they  were  known  when  the  Statute  was  enacted; 
and  that  the  Jury  were  to  look  at  the  term  **ani- 
line  dyes**  according  to  its  then  commercial  usage. 

6.  It  was  not  error  to  charge  the  jury  that  if  the 
dyes,  according  to  the  understanding  of  com- 
meroial  men,  would,  when  imported,  be  included 
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in  the  daas  known  as  aniline  dyes,  they  were 
■abject  to  duty  as  aniline  dyes. 

[No.  97.1 
Argued  Nov.  It,  IS,  1889.    Decided  Dec  2, 1889. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Soulbem  District  of  New 
York  to  review  a  judgment  for  the  defendant 
in  an  action  broueht  against  the  Collector  of 
the  Port  of  New  York  to  recovei'  duties  paid 
under  protest  on  importations.    Afflrmsd, 

The  factB  are  stated  in  the  opinion. 

Mesers.  Bei^«  F*  Thurston  and  Idvingeton 
Oiford,  for  plaintiffs  in  error: 

It  is  a  general  rule  of  interpretation  of  cus- 
toms statutes  to  construe  commercial  names 
of  articles  according  to  the  commercial  under- 
standing at  the  time. 

Two  Hundred  Oheete  of  Tea,  82  U.  8.  9 
Wheat.  480  (6:  128);  Eaiott  ▼.  /9u>artwmt,  85 
U.  8.  10  Pet  187  (9:  878):  U.  S,  y.  One  Bun 
dredand  Twelve  Ccuke  of  Sugar ,  88  U.  8. 8  Pet. 
277  (8:  944);  Curtis  y.  MarHn,  44  U.  8.  8 
How.  106  (11:  516);  MaiUardv.  Lawrence,  57 
U.  8.  16  How.  251  (14:  925);  Arthur  ▼.  MorH- 
eon,  96  U.  8.  108  (24:  764);  Arthur  ▼.  Lahey, 
96  U.  8. 112  (24:  766);  AHhur  ▼.  Daviee,  96  U. 
8.  185  (24:  810);  Orecnlcafy.  Goodrich,  101  U. 
8.  278  (25:  845);  Boberteon  ▼.  Salomon,  180 
U.  8.  412  (82:  995);  Barber  ▼.  SeheU,  107  U. 
8.  617  (27:  490);  Arthur  ▼.  BuUcrfiM,  125 
U.  8.  70  (81:  6*B). 

That  general  rule  is  inapplicable.  In  all 
cases  where  it  has  been  applied  the  article  In 
oue^tioD  had  a  commercial  name  at  the  time 
the  law  was  enacted,  and  the  commercial  evi- 
dence  relied  upon  related  to  that  period. 

The  admission  of  evidence  and  the  charge 
touching  upon  what  these  articles  were  callod 
In  commerce  about  the  time  of  the  trial  were 
error. 

Newman  ▼.  Arthur,  109  U.  8.  182, 188  (27: 
888,885). 

It  was  an  error  to  admit  evidence  of  what 
these  colors  were  called  at  a  date  subseauent 
to  their  date  of  entry  and  the  exaction  of  duty, 
which  constitutes  this  cause  of  action. 

Homer  ▼.  Austin,  68  U.  8.  1  WaU.  486  (il: 
688);  Beiehe  ▼.  Smffthe,  80  U.  8.  18  WaU.  162 
(20:  566);  Oreen&tf  ▼.  Goodrich,  101  U.  8. 
278.  284  (25:  845.  847). 

Mr.  O*  W.  Chapman,  Solidtor-General, 
for  defendant  in  error. 

Mr,  Justice  Blatdiford  delirered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  Yorit,  by  Wilhelm  Pick- 
hardt  and  Adolph  Euttrofl  against  Edwin  A. 
Merritt,  Collector  of  the  Port  of  New  York, 
to  recover  duties  paid  under  protest  on  im- 
portations into  that  Port  from  Hamburff,  the 
entries  having  been  made  at  the  custom-house 
in  January  and  February,  1879.  There  were 
proper  protests  and  appeals  to  the  Secretary  of 
the  Treasury,  and  decisions  by  that  ofBcer. 
The  goods  were  dyes  or  colors  ouled  naphthyl- 
amine  red,  oranse  H,  orange  IV  ana  resor- 
cine  red  J.  At  the  trial,  before  Judge  Wheeler 
and  a  jury,  there  was  a  verdict  for  Uie  defend- 
ant, and  a  judgment  in  his  favor  for  costs,  to 
review  which  the  plainUfls  have  brought  a 
writ  of  error 
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The  CoUector  assessed  a  duty  upon  the  arti 
cles  in  question  of  50  cents  per  pound  and  U.> 
per  cent  ad  valorem,  under  that  provision  of 
schedule  M  of  sectton  2504  of  ue  Revised 
Statutes,  2d  ed.  p.  479,  which  reads  as  followk: 
"Paints  and  dyes— aniline  dyes  and  colors,  by 
whatever  name  known:  fifty  cents  per  pound, 
and  thirty-five  per  centum  ad  valorem.'*  The 
plaintiffs  claimed,  in  their  protest,  that  the  ar- 
ticles were  not  aniline  dyes,  and  were  liable  to 
a  duty  of  only  20  per  cent  ad  valorem,  under 
section  2516  of  the  Revised  Statutes,  which 
provides  that  "there  shall  be  levied,  collected 
and  paid  on  the  importation  of  all  raw  or  un- 
manufactured articles,  not  herein  enumerated 
or  provided  for,  a  duty  of  ten  per  centum  ad 
valorem;  and  on  all  articles  manufactured  in 
whole  or  in  part,  not  herein  enumeralcc^or 
provided  for,  a  doty  of  twen^  per  centum  ad 
valorem." 

The  course  of  legislation  on  the  subject  of 
duties  on  aniline  dves  has  been  as  follows:  Bj 
section  11  of  the  Act  of  June  80,  1864,  chap. 
171  (18  Stat.  212),  the  following  duty  was  im- 
posed: "On  aniline  dyes,  one  dollar  per  pound 
and  thirU^-five  per  centum  ad  valorem.^  By 
section  2l  of  the  Act  of  July  14, 1870,  chap. 
255  (16  Stat.  264),  the  following  duty  was  im- 
posed: "On  aniline  dves  and  colors,  by  what- 
ever name  known,  fifty  cents  per  pound,  and 
thirty-five  per  centum  ad  valorem;"  and  by 
section  22  of  the  same  Act,  p.  263,  picric  acicC 
which  appears  to  be  not  chemically  an  aniline 
dye,  but  a  phenol  dve,  though  obtained  from 
coal-tar,  was  made  free  of  duty.  The  provis- 
ion of  the  Act  of  1870  in  regard  to  aniline 
dyes  and  colors  was  carried  into  the  Revised 
Statutes,  enacted  in  1874,  as  was  also  the  [854; 
provision  in  regard  to  picric  add. 

The  question  sought  to  be  raised  by  the 
plaintiffs  in  the  present  case  could  not  arise 
under  the  Revisea  Statutes  as  amended  by  the 
Act  of  March  8,  1888,  chap.  121,  because, 
under  title  88,  section  2502,  schedule  A,  as 
enacted  by  the  Act  of  Mcrch  8,  1888  (22  Stat 
498),  the  following  duty  is  imposed:  "All 
coal-tar  colors  or  dyes,  by  whatever  name 
known,  and  not  specially  enumerated  or  pro- 
vided for  in  this  Act,  Uiirty-five  per  centum 
ad  valorem/*  and  picric  acid  was  not  Included 
by  name  in  the  list  of  articles  made  free  of 
duty  bv  section  2508  as  enacted  by  the  Act  of 
March  8, 1883.  The  articles  in  question,  which, 
it  is  claimed,  were  not  iniline  dyes  or  colors,  are 
admitted  to  be  "coal-tar  colors  or  dyes." 

The  plaintiffs  claimed  on  the  trial,  and  claim 
here,  that  the  words  "aniline  dyes  and  colors, 
by  whatever  name  known,"  are  words  of  de- 
smption,  and  not  words  used  in  a  general 
oommerdal  sense.  They  therefore  introduced 
a  good  deal  of  evidence  for  the  purpose  of 
showing  ^at  the  articles  in  question  were, 
physiciuly  and  chemically,  not  aniline  dyes 
or  colors,  though  derived  from  coal-tar.  It 
was  diown  that  none  of  those  articles  were 
known  in  commerce  at  the  time  the  Revised 
Statutes  were  enacted,  resordne  red  J  l^^l^ 
been  known  first  in  1875,  orange  11  and  Iv 
in  1877,  and  naphthylamine  red  in  1 878.  On  the 
other  band,  the  defendant  introduced  testimony 
for  the  purpose  of  showing  that  the  artidea  in 
question  were  known  In  trade,  when  imported, 
as  "aniline  dyes,"  and  that  in  1874  the  term 
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"aoiliiie  dyes^  Had  been  applied  in  trade  to  all 
dyet  deriTed  from  coal-tar.  or  artificial  dyes. 
The  testimony  on  the  part  of  the  plaintiffs 
tended  to  show  that  the  articles  in  qoestion 
were  not  chemically  aniline  colors^  that  naph- 
thTlamlne  red  and  oran^  n  and  IV  were  azo 
OMoni;  that  reaordne  rcS  J  was  an  eosine  color; 
that  picric  acid  was  a  phenol  color;  that  aniline 
cdUxn  bad  high  tinctorial  power,  as  compared 
with  natural  colors,  while  Uie  tinctorial  power 
of  azo  colors  was  nohi^ier  than  that  of  natural 
colors;  that  aniline  colors  attached  themselves 
to  fabrics  without  manipulation,  easily  and  di- 
I     lectly,  while  azo  colors  attached  themselyes 
with  more  difficulty,  being  assisted  by  mor- 
dants;   that  aniline  colors  were  wanang  in 
fastneaa,  while  azo  colors  were  relatiyely  fast; 
that  ftniline  colors  were  fieneially  on  the  blue 
ihadesy  either  blues,  or  violets,  or  reds  which 
ooDtained  blue  or  green,  while  azo  colors  had 
exactly  the  shades  that  aniline  colors  lacked, — 
yellowa,  orange,    and  yellowish   reds;    that 
aniline  ootors  were  not  fast  to  acids  or  alkalis, 
iHule  azo  colors  were  relatively  fast  to  both 
adda  and  alkalis,  and  were  sometimes  even 
brightened  or  cleared  by  adds  and  alkalis; 
that  aniline  colors  combined  readily  with  al- 
bumen, which  was  largely  used  as  a  mordant 
and  in  photography,  whUe  azo  colors  did  not 
combine  with  aloiunen;  aod  that  aniline  colors 
were  not  add,  unless  sulpbonated^   ;^bUe  azo 
coloiB  were  alwavs  add.   ui  regard  to  xta^ordne 
red  J  the  plaintiffs  gave  evidence  tendiog  to 
■bow  that  an  aniline  color  could  be  used  as  a 
dye,  while  resordne  red  could  not  be  used 
geoeraDy  as  a  dye;  that  an  aniline  color  could 
not  be  used  ^erally  or  effidently  for  paints, 
while  resorcme  red  was  generally  used  as  a 
pigment  for  paints;  and  that  the  color  of  an 
andine  dye  was  a  crimson,  running  up  to  voilet 
or  bhiish  red,  while  the  color  of  resordne  led 
was  scarlet  or  ydlowish  red. 

The  plaintiffs  insist  that  the  court  erred  at 
the  trial  in  admitting  evidence  to  show  what 
the  importations  in  question  were  called  in 
trade  at  the  tnne  of  the  trial  in  1884,  which 
was  ten  years  after  the  Revised  Statutes  were 
enacted,  and  five  years  after  the  entries  took 
I^aoe;  that  it  also  erred  in  admitting  evidence 
to  show  the  signification  of  the  words  "aniline 
dyes  and  colors,"  as  a  commercial  term,  in 
ooouadistinction  to  a  descriptive  term;   and 
that  it  erred  in  refusing  to  charge  the  jury,  as 
requested  by  the  plaintiffs,  as  follows:   '*That 
the  term  'aniline  dyes  and  colors,  by  whatever 
name  known,'  is  not  used  in  a  general  com- 
mercial sense,  but  as  a  descriptive  term,  and 
primarily  iodudesonly  such  dyes  as  are  in  fact 
ioiliiie  l^  their  constitution;"  and  aim:  "That, 
in  determining  the  question  at  issue,  to  instruct 
M]    the  Jury  to  disregard  all  the  testimony  of  the 
<iefeodant  as  to  the  general  name  under  which 
the  articles  in  q[uestion  were  bought  and  sold." 
They  complam  that  the  court  erred  in  charg- 
ing the  Jury  that,  if  any  of  the  artides  m 
qoestion  would  be,  according  to  the  under- 
ttaoding  of  commerdal  men,  dealers  in  the 
ti  tides  and  importers  of  them,  included  in  the 
dsasof  artides  known  as  aniline  dyes,  by  what- 
erer  name  they  had  come  to  be  known  at  the 
tine  io  question,  thev  were  subject  to  the  duty 
Imposed  on  aniline  ayes;  that  Congress  used 
Uie  term  "aniline  dyer*  as  applied  to  a  class  of 
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articles  which,  in  June,  1874,  had  acquired 
that  name  by  reputation  and  use  among  dealers 
in  and  importers  of  such  artides;  and  that  the 
Statute  was  made  for  the  future. 

They  also  complain  that  the  coxat  refused  to 
charee  the  Jury,  as  requested  by  the  plaintiffs, 
as  follows:  "That  it  is  immatenai  how  the  ar- 
ticles in  question  were  regarded  in  trade,  and 
that  the  plaintiffs  are  entitled  to  a  verdict  if 
thev  are  satisfied,  upon  a  fair  preponderance  of 
testimony,  that  the  dyes  in  question  are  a  new 
and  different  dye  from  the  aniline  dyes  known 
in  1874,  and  are  not  in  fact  aniline  dyes,  unless 
the  lurv  should  find  similitude  under  the  Stat- 
ute. They  also  complain  that  the  court  re- 
fused to  charge  the  Juiy,  as  requested  by  the 
plaintiffs,  as  follows:  "If  the  jury  find  that 
Uie  plaintiffs'  goods  were  not  known  in  com- 
merce until  since  June,  1874,  the  plaintiffs  are 
entitled  to  recover,  unless  the  lury  find  they 
bear  the  statutory  sim'litude  to  the  aniline  dyes 
and  colors  known  in  1874."  In  regard  to  each 
of  these  last  two  requests,  the  court  declined 
to  charge  otherwise  than  as  it  had  already 
charged. 

They  further  complain  that  the  court  erred 
in  refusing  to  charge,  as  requested  by  the 
plaintiffs,  that,  if  the  jury  should  find,  upon  a 
fair  preponderance  of  testimony,  that  the  ar- 
tides in  question  "were  used  as  a  substitute 
and  in  place  of  cochineal,  and  not  as  a  substi- 
tute for  any  aniline  dye  known  at  the  time 
of  their  introduction,  the  plaintiffs,  on  that 
branch  of  the  case,  are  entitled  to  a  verdict." 
In  regard  to  that  request,  the  court  said  that 
the  general  instruction  to  the  Jury  on  the  sub- 
ject was  suffident. 

We  think  that  the  pbjections  to  evidence  be- 
fore recited,  and  the  objections  before  men- 
tioned to  particular  parts  of  the  charge  of  the 
court,  ana  to  the  refusals  of  the  court  to  charge, 
and  to  its  refusal  to  charge  otherwise  than  as  it 
had  charged,  are  untenable. 

The  court  instructed  the  iury  that  if  the  four 
articles  in  question,  according  to  the  under- 
standing of  commercial  men,  dealers  in  and 
importers  of  them,  would,  when  imported,  "be 
included  in  the  class  of  artides  known  as  ani- 
line dyes,  by  whatever  name  they  had  come  to 
be  known.'^^thev  were  subject  to  auty  as  aniline 
dyes,  and  the  defendant  was  entitied  to  a  ver- 
dict. We  see  no  objection  to  this  instruction. 
It  was  in  accordance  with  the  established  rule 
that,  in  interpreting  customs  statutes,  commer- 
cial terms  are  to  be  construed  according  to 
the  commercial  understanding  in  regara  to 
them.  Nor  is  this  rule  inapplicable  to  this 
Case  because  the  articles  in  question  were  un- 
known in  1874,  when  the  Statute  was  enacted. 
As  the  court  said  to  the  Jury,  the  law  was  made 
for  the  future;  and  the  term  "aniline  dyes  and 
colors,  by  whatever  name  known,"  included 
articles  which  should  be  commercially  known, 
whenever  afterwards  imported,  as  "aniline 
dyes  and  colors."  In  Neuman  v.  Arthur,  109 
U.  B.  182  [27:  888],  it  was  hdd  tiiat  the  fact 
that,  at  the  date  of  an  Act  imposing  duties, 
good:«  of  a  certain  kind  had  not  been  manufac- 
tured, does  not  withdraw  them  from  the  class 
to  which  they  belong,  when  the  language  of 
the  Statute  dearly  and  fairly  includes  tnem. 
But  it  is  suffident  u  it  io  indudes  them  accord- 
ing to  commercial  su^derstanding. 
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The  bni  of  excepdoDs  ttotes  at  follow:  "In 
the  course  of  the  tnal  a  large  amount  of  teati- 
mony  was  introduced,  on  beludf  of  both  par- 
ties, as  to  the  rimilitude  or  resemblance,  under 
Bevised  Statutes,  section  2499,  of  the  dyes  and 
colors  of  the  plaintiffs'  importations  and  Tari- 
ous  dyes  and  colors  known  in  trade  of  this 
country,  and  by  chemists  from  1869  to  Ume  of 
trial,  as  aniline  dyes  and  colors,  it  being  con- 
tended upon  the  part  of  the  defendant  that  the 
importations  of  the  plaintiffs,  if  not  specified 
under  and  covered  by  the  term  'aniline  dyes,' 
yet  that  they  were  chargeable  aa  aniline  dyea 
by  similitude." 

Section  2499,  thus  referred  «>,  reads  as  fol- 
lows: "There  shall  be  levied,  collected  and 
paid,  on  each  and  every  non-enumerated  ar- 
[258]  li^iQ  which  bears  a  similitude,  either  in  mate- 
rial, quality,  texture  or  the  use  to  which  it  mav 
be  applied,  to  anv  article  enumerated  in  this 
title,  as  chargeable  with  duty,  the  same  rate  of 
duty  which  is  levied  and  charged  on  the  enu- 
merated article  which  it  most  resembles  in  anv 
of  the  particulars  before  mentioned;  and  if 
Any  non- enumerated  article  equally  resembles 
two  or  more  enumerated  articles,  on  which  dif- 
ferent rates  of  duty  are  chargeable,  there  shall 
be  levied,  collected  and  paid,  on  such  non- 
enumerated  article,  the  same  rate  of  du^  as  is 
chargeable  on  the  article  which  it  reaemblea 
payinff  the  highest  duty;  and  on  all  articles 
manufactured  from  two  or  more  materials,  the 
dutv  shall  be  assessed  at  the  highest  rates  at 
which  any  of  its  component  parts  may  be 
chargeable." 

On  the  question  of  similitude  the  court  in- 
structed the  Jury  that  if  the  articles  in  question 
did  not  fall  within  the  class  of  articles  known 
as  "aniline  dyes,"  or  either  of  them  did  not, 
the  Jury  were  Uien  to  proceed  to  the  consider- 
ation of  the  question  arising  under  section 
2499  of  the  Revised  Statutes,  as  to  similitude; 
that,  if  the  four  articles  did  not  fall  within  the 
class  of  "aniline  dyes,"  then  the  question 
would  be  whether  any  one  of  them  bore  a 
similitude,  either  in  "material,  quality,  texture 
or  the  use  to  which  it  may  be  applied,*^' to  what 
were  known  as  anUine  dyes  at  the  time  the  Re- 
vised Statutes  were  enacted;  that,  if  it  did,  it 
was  dutiable  at  the  same  rate  as  aniline  dyes 
were;  that  the  word  "texture"  did  not  apply  to 
the  subject;  that,  if  any  one  of  the  articles  bore 
a  similitude  or  resemblance,  in  material  or  qual- 
ity, to  what  were  known  as  aniline  dyes  in 
1874,  it  was  dutiable  at  the  same  rate  aa  an 
aniline  dye;  that  if  either  of  Uiem  bore  a 
similitude  in  the  use  to  which  it  might  be  ap- 
plied, to  aniline  dyes  known  and  in  use  m 
1874,  tt  was  dutiable  at  the  same  rate  as  an 
anUine  dye;  that  the  mere  application  to  the 
dyeing  of  fabrics  would  not  create  the  simili- 
tude, but  that,  if  there  was  a  sindlitude  in  the 
mode  of  use,  a  similitude  in  the  same  kind  of 
[259]  dyeing,  producing  the  same  colors  in  substan- 
tiallv  the  same  way,  so  as  to  take  the  place  of 
aniline  dyes  in  use.  there  would  be  a  similitude 
in  use;  that.  If  all  the  articles  were  neither 
aniline  dyes  nor  bore  such  similitude,  the  plain- 
tiffs were  entitled  to  a  vodict  for  the  full 
Amount  they  claimed;  that,  if  any  less  than 
all  of  them  were  neither  aniline  dyes  nor  bore 
such  similitude,  the  plaintiffs  were  entitled  to 
a  verdict,  as  to  those,  for  the  amount  of  duties 


charsed  which  ought  not  to  hafVe  been  charged; 
that  The  question  was  whether  the  articles  fell 
within  the  description  of  "aniline  dyes  or 
colors,  by  whatever  name  known,"  as  com- 
merdaUy  known,  or  bore  a  similitude  to  ar^ 
tides  which  fell  within  that  description,  aa 
they  were  known  in  1874:  that  the  Juiy  were 
not  to  consider  "aniline  dyes"  as  a  term  t^ 
onymous  with  "coal-tar  dyes;"  and  that  they 
were  to  look  at  the  term  "aniline  dyes"  ao- 
cording  to  its  commercial  usage  in  1874. 

The  plaintiffs  excepted  to  that  part  of  the 
charge  in  regard  to  similitude  whidi  had  ref- 
erence to  the  expression  "similitude  in  ma- 
terial," and  to  that  part  which  related  to  "sim- 
ilitude in  the  same  kind  of  dyeing,"  and  also 
requested  the  court  to  charge  the  Jury,  'in 
respect  to  similitude  of  qualil^,"  that  the  mere 
quality  of  producing  color,  or  dyeing,  was 
not  a  sufBcient  similitude  to  warrant  the  Jury 
in  finding  a  verdict  for  the  defendant  by  reason 
of  simiutude.  In  response  to  this  request, 
the  court  said  that  it  had  already  instructed 
the  luty  that  the  mere  fact  that  the  articles 
would  color  was  not  a  similitude.  The  plain- 
tiffs also  excepted  to  the  charge  of  the  court  as 
to  similitude  in  use. 

We  are  of  opinion  that  the  charge  on  the 
subject  of  similitude  submitted  the  question 
properly  to  the  Jury;  and  that  it  was  not  error 
to  refuse  the  request  to  charge,  that,  if  the 
Jury  ahould  find  that  any  one  of  the  articles 
was  used  as  a  subetitute  and  in  place  of  cochi- 
neal, and  not  as  a  substitute  for  any  aniline 
dye  known  at  the  Ume  of  its  introduction,  the 
plaintifls,  as  to  that  branch  of  the  case,  wera 
entitled  to  a  verdict. 

Other  questions  are  raised  In  the  bUl  of  ex- 
ceptions which  we  do  not  deem  It  necessary  to 
notice  particularly.  We  see  no  error  in  the 
record. 

Judgment  qjfflrfMd, 


JOSEPH  B.  YOUN<»   Appi., 
e. 

THB  TOWNSHIP  OP  CLARBNDON 

and  THE  MICHIGAN  AIR  LINB 

RAILROAD  OOMPANT. 

(Sae&a  Beporter%ed.a«^«6,) 

Pmoer  €fmunieipdlittf  to  iigue  bond»-^MiMgan 
town  bond»  title,  when  did  not  teU  in  rait- 
road  eompanif^laeAee—tntet  properti^'-eub' 
etantial  equi^. 

h  AmnotolpalityhasnopowertolBnieitsneffotft- 
able  bonds  tn  aid  of  a  railroad,  ezoept  by  lefisla- 
tlve  penniflslon. 

2.  Bonds  of  a  Town  In  Mlohtfan,  delivered  to  the 
state  treasorer.  under  the  Miohiffan  Act  of  March 
S,  isas,  as  trustee  for  the  Town  and  fOr  the  Rail- 
road  Oom|>an7  for  which  they  were  iaeued,  which 
were  never  indorsed  and  deliveted  by  him  to  the 
Company  as  required  by  said  Act,  nevar  became 
opera  tiva. 

8.  Title  to  such  bonds  did  not  vest  to  the  OompaBT 
liy  the  delivery  of  them  to  the  treasurer  and  the 
compliance  by  the  Company  with  the  proviatooa 
of  such  Act;  they  could  only  be  delivered  to  the 
Company  so  as  to  pa«  the  title,  oo  the  certtteala 
of  the  townor.   Such  oertincale»  under  siieb 

Its  U.S. 


1883. 


TOUHfl  T.  TOWH8HXP  OF  OlABBHDON. 


840-364 


Act,  wwm  m  eottditkm  prooedent  to  the  power  of 
the  troisiirer  to  dolifrer. 

4  A  creditor  of  the  BallroAdOompaiiy  who  ODdaay- 
(«s«  hjr  suit  in  eQoitf;  to  reach  and  tabjeot  to  the 
pajment  of  hJs  debt  the  alleged  equitable  debt  of 
the  Town  to  the  Company  by  reaaon  of  the  non- 
deUverr  of  the  bonda  to  the  Company  and  their 
retom  to  the  Town,  may  be  defeated  1^  the  laches 
of  the  Oompanj  in  the  puraait  of  «■  rights 
■gatnet  the  Town, 

•l  Such  bonda  were  not  perfeot^^  instruments, 
and  did  not  become  trust  property  in  the  hands 
of  the  treasorer,  and  cannot  be  followed  as  such 
into  any  hands  to  which  they  may  be  traceable. 

C  On  a  bOl  In  the  nature  of  a  bill  for  specific  per- 
f ormanoe  ov  for  an  equitable  garnishment,  the 
ooort  may  Inquire  where  Is  the  substantial  equity 
In  the  CMS. 

(No.  84J 
AffueA  Oct.  as.  1889.       iMeided  Beo.  9,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
sf  Michigmn,  dismiasiDg  a  suit  in  equity  for  an 
socoant  between  The  Michigan  Air  Line  Hail- 
road  CompaDy  and  the  Township  of  Oarendon 
brought  by  a  creditor  of  such  Company  in  ref- 
erence to  certain  allej^  town  bonds,  and  ask- 
log  for  a  decree  against  said  Town  in  f aror  of 
msSh  creditor  for  the  sum  shown  to  be  due 
tram  «id  Town  to  said  Company,  to  be  ap- 
plied to  the  satisfaction  of  a  Judgment  against 
the  Company.    Affirmed. 
Reported  below,  26  Fed.  Rep.  805. 

Statement  by  Mr,  Justice  Laman 

Od  the  24th  of  Fbbruaiy,  1886,  the  appellant 
exhibited  in  the  Circuit  Court  of  the  United 
States  for  the  'Eastern  District  of  Michigan  his 
bin.  In  the  nature  of  a  .creditor's  bUl,  against 
the  appellees. 

The  bin  avers  that,  on  the  12th  of  November, 
1884^e  appellant  obtained  a  Judgment  against 
the  JSailroad  Company  for  the  sum  of  $355,- 
W.34;  that  an  execution  upon  the  Judgment 
vai  iisQed,  and  was  returned  nnUa  bona;  that 
the  lodgment  ia  still  unpaid ;  and  that  the  Rail- 
rosa  Company  is  a  oon)oration,  organized  on 
ibe  28th  of  August,  1868.  by  a  consolidation  of 
two  companies— one  organized  under  the  laws 
<A  Michmn,  and  the  oUier  under  those  of  Id* 
^boa,  wbidi  consolidated  Company  wa»  itself, 
en  October  8,  1880,  again  consolidated  with 
the  St.  Joeepli  YaDey  Railroad  Company,  re- 
tahdiup,  however,  its  name  of  The  Michigan  Ah: 
line  fisllioad  Company. 

The  bQl  also  alleges  that  after  the  first  oon- 
«t>HdstioD  as  aforesaid,  and  on  the  22d  of  March, 
1860.  the  L^isUture  of  Michigan  passed  "  An 
Act  to  Eoable  any  Township,  City  or  Village 
to  Pledee  its  Aid,  by  Loan  or  Donation,  to  any 
Railroaa  Company  now  Chartered  or  Organ- 
ised, or  That  May  Hereafter  be  Organized, 
Under  and  by  Virtue  of  the  Laws  of  tne  State 
of  Michigan,  in  the  Construction  of  its  Road." 
8sid  Act  anth<n1zed  the  issue  of  aid  bonds. 
Id  its  fifth  and  sixth  sections  it  provided  as 
foDows: 

"Sec  8.  Whenever  any  such  bonds  sspro- 
^Mied  by  provisions  of  this  Act  shall  have  been 
inoed  as  therein  specified,  the  same  shall  be 
<ieliTerod  by  the  person,  persons  or  ofQcers 
htfing  charge  of  the  same  to  the  treasurer  of 
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this  State,  who  shall  give  a  receipt  therefor  and 
hold  the  same  as  trustee  for  the  municipality  [3^9] 
issuing  the  same  and  for  the  railroad  compa- 
ny for  which  they  were  issued,  and  to  be  oi^ 
posed  of  by  said  treasurer,  in  discharge  of  hia 
trust,  as  hereinafter  provided. 

"Sec.  6.  .  .  .  Such  bonds  shall  be  safely 
kept  by  such  treasurer  for  the  beueflt  of  the 
parties  interested,  and  be  disposed  of  by  him 
ID  the  following  manner:— that  is  to  say,  when- 
ever  any  railroad  company  in  aid  of  which  any 
of  such  bonds  may  have  issued,  shall  present  to 
said  treasurer  a  certificate  from  the  governor 
of  this  State  that  such  railroad  company  basin 
all  respects  complied  with  the  provisiODs  of 
this  Act,  and  is  thereby  entitled  to  any  of  such 
bonds,  tne  same  or  such  of  said  bonds  as  said 
company  shall  be  entitled  to  receive,  shall  be 
delivered  to  said  company,  the  treasurer  first 
cuttiog  therefrom,  canceling  and  returning  to 
the  municipality  the  past-one  coupons.  The 
treasurer  shall  indorse  upon  each  of  said  bonds 
the  date  of  such  delivery  and  to  whom  the 
same  were  delivered,  and  the  same  shall  draw 
interest  only  from  the  time  when  so  delivered; 
and  the  treasurer  shall  notify  .the  clerk  of  the 
township  or  recorder  or  clerk  of  the  city  issu- 
ing the  same  of  the  date  of  the  delivery  of  its 
bonds  to  such  railroad  company.  .  .  .  And  in 
case  any  bonds  so  delivered  to  said  treasurer 
by  any  such  township  or  city  shall  not,  within 
three  years  from  the  time  when  the  same  were 
received  by  him.  be  demanded  in  compliance 
with  the  terms  of  this  Act,  the  same  snail  be 
canceled  by  said  treasurer  and  returned  to  the 
proper  oflicers  of  the  township  or  city  issuing 
the  same." 


The  bill  further  avers  that,  in  conformity 
with  the  provisions  of  this  Act,  the  electors  of 
the  Township,  on  the  21st  day  of  June,  1869, 
voted  to  Dledffe  the  aid  of  the  Township  by  the 
loan  of  $10,(H)0,  to  be  paid  by  its  10  per  cent 
bonds  at  par,  upon  certun  terms  and  conditions 
in  said  vote  stated,  among  which  were,  that  the 
road;'8bould  be  located  and  constructed  through 
said  Township;  that  the  time  of  payment  of 
each  of  those  bonds  was  to  be  postponed  a  year 
in  the  event  of  the  non-completion  of  the  road- 
bed and  the  ironing  before  the  1st  of  Novem- 
ber, 1869;  and  that  the  Company  would  pay 
yearly  to  the  Township  a  sum  equal  pro  rata 
to  the  dividends  paid  stockholders;  and  said  r^^^j 
aums  were  to  be  in  extinguishment  of  the  in-  L3«4j 
terest  on  the  bonds,  and  tne  excess  over  10  pel 
cent,  if  any,  to  be  applied  on  the  principal 
The  bonds  thus  voted  were  issued  in  pursu- 
ance of  said  Act,  and  were  delivered  to  the 
state  treasurer,  to  be  by  him  held  as  trustee  for 
both  the  Township  and  the  Company  on  the 
terms  and  conditions  of  the  Act,  as  aforesaid. 

The  bill  then  avers  that  the  Railroad  Com- 
pany, in  consideration  of  the  Township's  ao- 
tion,  and  relying  thereon,  entered  upon  the 
construction  of  said  railroad,  and,  previous  to 
the  1st  of  February.  1871,  had  fully  constructed 
and  ironed  said  road  through  the  Township; 
and,  at  the  time  of  the  delivery  of  the  bonds  to 
the  state  treasurer,  as  aforesaid,  had  duly  exe- 
cuted and  delivered  to  the  Township  the  agree- 
ment specified  In  the  terms  on  which  the  aid 
was  voted,  and  had  i>erformed  every  condition 
precedent  to  the  earning  of  said  bonds,  and 
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had  become  fully  entitled  to  have  the  same  de- 
liyered  by  the  treasurer,  except  that  it  had  not 
■ecured  the  certificate  of  the  governor  as  re- 
quired by  said  Act.  While  the  road,  however, 
was  In  the  process  of  construction,  the  Supreme 
Court  of  the  State  of  Michigan,  on  the  26th  of 
May,  1870,  declared  the  Act  in  question  to  be 
unconstitutional;  but  as  the  Railroad  Ck>mpany 
had  already  expended  the  sum  of  a  million  of 
dollars  and  upwards  in  construction,  it  could 
not  stop,  but  went  on  and  completed  the  road 
in  full  compliance  with  all  the  conditions  of 
the  vote.  The  Company  then  applied  to  the 
governor  for  his  certificate  imder  the  Statute, 
exhibiting  to  him  proofs  of  its  title  to  receive 
the  bonds;  but  he  refused  to  give  the  same, 
giving  as  his  sole  reason  for  such  refusal  the 
judgment  of  the  Supreme  Court  aforesaid. 

The  bOl  then  avers  that  on  May  28th,  1879, 
the  Township,  knowing  the  premises,  and  with- 
out the  knowledge  or  consent  of  the  Company, 
and  in  violation  of  the  law  and  of  the  trust 
aforesaid,  and  in  fraud  of  the  Company's 
riffhts,  induced  the  state  treasurer,  who  had 
f ml  knowledge  of  the  foregoing  facts,  to  sur- 
render to  theTownship  the  said  bonds  and  the 
coupons  thereunto  attached;  that  the  Township 
has  since  retained  the  same,  and  withhdd  them 
from  the  Companv;  that  nid  bonds  and  cou- 
pons, by  reason  of  all  the  premises,  became  in 
justice  and  equit v  tbeproperty  of  said  Railroad 
Ck>mpany  and  t£be  Township  became  bound 
thereon  according  to  their  tenor  and  effect; 
that  the  said  Township  is  therefore  equitably 
indebted  to  said  Company  to  the  whole  amount 
of  said  bonds  and  coupons,  with  the  interest 
thereon  to  the  present  time;  and  that  the  ap- 
pellant is  entitlea  to  the  said  amount,  towaras 
the  satisfaction  of  his  Judgment  agsinst  tbe 
Company. 

To  this  end  an  account  is  prayed  to  be  stated 
between  the  Company  and  the  Township,  the 
appellees,  and  a  final  decree  against  the  Town- 
ship for  the  sum  shown  to  be  due,  in  favor  of 
the  ai^llant,  is  asked. 

The  bill  was  dismissed  by  the  circuit  court 
on  demurrer,  26  Fed.  Rep.  805;  and  the  cause 
oomes  here  on  appeal  by  the  complainant 

Mean,  John  D*  Conely  and  Afflred  Lurk- 
ing, for  appellant: 

The  Railroad-Aid  Act  is  unconstitutional 

PeopU  V.  Salem,  20  Mich.  462. 

The  subscription  passed  to  the  new  Company 
1^  the  consolidation. 

Nao  Buffalo  Tiop.  v.  Oambrialron  Co,  105  J. 
8.  78  (26: 1024);  JSTuoeni  v.  Putnam  County,  86 
U.  S.  19  WaU.  241  (£3:88);  Ohio  diM.ROo.  v. 
Wheeter,  66  U.  S.  1  Black,  286-297  (17: 180- 
188);  CZarftT.Airnarii.  108 U.S. 486^:780); 
Graham  w.Bo&ton,  K  JbB.ROo.  118  tJ.  &  161 
(80:196). 

The  first  consolidated  Company  existed  when 
the  lid  was  voted,  and  as  the  Town  dealt  with 
thai  Company  and  voted  the  aid  to  it,  the 
lenlity  of  its  consolidation  cannot  be  attacked. 

iWddb  (ft  A  ^.  i?  09.  V. /oAnson,  65  Mich.  466. 

It  is  never  neoessaiy  to  set  out  the  evidence 
of  facts,  but  only  facts  themselves. 

Witeon  v.  IMMon,  27  Mich.  257-261;  Ftitm- 
iter  V.  Ftre  MarquetU  Lumber  Co.  81  Mich. 
188,  184;  WiUiamM  v.  Hubbard.  1  Mich.  446- 
451;  Story's  Sq.  PI.  9  240. 
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The  aid  voted  was  by  a  loan  of  the  bonds  of 
the  Township. 

StarUey  v.  Nye,  51  Mich.  232;  Neu>  Buffalo 
Turn.  V.  Cambria  Iron  Co.  105  U.  S.  78  (26: 1034). 

A  court  of  equity  will  treat  as  having  been 
done  what  ought  to  have  been  done. 

Knight  v.  Legh,  4  Bing.  589;  Outhoum  v.  Out^ 
houee,  18  Hun,  180. 

By  the  delivery  to  the  treasurer  and  by  the 
performance  of  the  conditions,  the  title  to  the 
bonds  vested  in  the  Company. 

Couch  V.  Meeker,  2  Conn.  802;  Taylor  v. 
Thomoi,  18  Ean.  217;  Jaekeon  v.  Catlin,  2 
Johns.  24S;PlBople  v.  Salem,  20  Mich.  452; 
Taylor  v.  TpHlanti,  105  U.  S.  60  (26: 10(^; 
OlcoH  V.  Fmd  du  Lac  County,  88  U.  S.  16  WaU. 
678(21:882);  Douglau  v.  Pike  County,  101  U. 
S.  677(25:968). 

A  court  cannot,  by  judidal  decision,  deatroj 
acquired  contract  rights. 

Concord  v.  Bobineon,  121  U.  8. 165-171  (8(h 
885-888);  Moultrie  County  v.  Bockingham  Saw. 
Bank,  92  U.  S.  631, 685  (23: 681, 688). 

The  Railroad  Company  could  not  have  pto- 
cured  a  mandamus. 

People  V.  Oovemor,  29  Mich.  820;  Smith  v» 
Bourbon  County,  127  U.  S.  105  (82:78). 

Where  the  trustee  has  violated  his  trust  by 
an  illegal  conversion  of  the  trust  property, 
the  eeetui  que  truet  has  a  right  to  follow  tba 
trust  property. 

Oliver  V.  Piatt,  44  U.  S.  8  How.  888^i01  (lit 
622);  Seymour  v.  Freer,  75  U.  8.  8  Wall.  202- 
214  (19: 806-810);  May  v.  LeClaire,  78  U.  S.  11 
Wall  217-231  (20: 50^58);  Duncan  v.  Jaudon, 
82  U.  S.  15  Wall  165  (21:142);  Central  2faL 
Bank  v.  Connecticut  Mut,  L  Ins.  Co.  104  U.  S. 
54  (26: 698). 

Meeen.  Isaae  MarsUm  and  W.  K.  Olb* 
son*  for  appellees: 

The  Indiana  corporation  had  no  power  or 
authority  to  consolidate. 
.  C^.een^s  Brice  on  Ultra  Yires,  682  n.  and 
cases  cited;  Clearwater  v.  Meredith,  68  U.  S.  1 
WaU.  25  (17: 604);  Penimular  B.  Co.  v.  Tharp„ 
28  Mich.  506;  Man^fldd,  C.  S  L.  M.  B.  Co.  v. 
Drinker,  80  Mich.  124. 

No  matter  what  power  the  Michigan  Com- 
pany possrased,  tiiere  would  be  no  legal  oon- 
soliaation. 

State  V.  Consolidation  Coal  Co.  46  Md.  1; 
Famum  v.  Blacketone  Canal  Corp.  1  Sumn.  46» 
62;  State  Treasurer  v.  Auditor-Oen.  46  Mich. 
284;  Ohio  d  M.  R  Co.  v.  Wheeler,  66  U.  S.  1 
Black,  286  (17: 180). 

Every  requirement  of  the  Statute  must  be 
complied  with. 

Peninsular  R  Co.  v.  Tharp,  28  Mich.  506; 
Marquette,H.  d  0.  R  Co.  v.  Langton,  82  Mich. 

5)51. 
It  is  not  enough  that  the  new  Company  is  a 

corporation  de  facto,  unless  there  have  been 

dealings  with  it  of  such  a  character  as  to  raise 

an  estoppel. 

Badgers  v.  Wells,  44  Mich.  411;  TuttU  v.  Mick^ 
igan  A.  L.  B.  Co.  96  Mich.  247,  258. 

It  must  appear  that  the  creditor  has  com- 
pletely exhauked  his  remedy  at  law. 

Freeman  t.  Michigan  State  iSianVWalk. 
Ch.  62;  Wharton  v.  Fitch,  Walk.  Cb.  148; 
Albany  City  Bank  v.  Dorr,  Walk.  Ch.  817; 
Adsit  V.  Butler,  87  N.  Y.  685;  Walser  v.  SeUf 
«aii,18Fed.  Rep.416;  BasttfW  v.  OfT.7BisB.296L 
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Tbe  corporation  Is  goil^  of  laches,  and 
abould  set  forth  its  excuse  clearly  in  its  tdll. 

Jhc/iards  v.  Maekall,  124  U.  S.  188  ^1: 890). 

An  escrow  takes  effect  undoubtedly  ui>on 
tbe  performance  of  tbe  condition  upon  which 
it  is  deposited,  without  any  formal  delivery  by 
the  depositary.    Suit  can  then  be  brought 

Ckmeh  V,  Meeker,  2  Conn.  802;  l^yhr  v. 
Thomoi,  18  Kan.  217;  Jackson  ▼.  Catlin,  2 
Johns.  248. 

Tbe  corporation  must  point  out  why  it  could 
not  or  did  not  obtain  the  information,  where  it 
seeks  to  excuse  its  delay. 

New  Albany  v.  JBurke,  78  U.  8.  11  Wall.  96 
(20: 155);  Marsh  v.  Whitmore,  88  U.  8. 21  Wall. 
185  (22:485);  Richards  T.  MaekaU,  124  U.  8. 
188(81:896). 

For  a  creditor's  bill  to  be  maintainable,  all 
legal  remedies  must  have  been  exhausted. 

Adsit  V.  BuOer,  87  N.  T.  586;  Taylor  ▼.  Bauh 
iw%  111  U.  8.  110  (28: 868). 

The  bonds  are  not  equitable  assets,  subject  to 
be  reached  l^  a  bill  in  the  nature  of  a  credi- 
Unr'ibiU. 

Barnard  w.  Andrews,  106  U.  8.  672-675  (27: 
S71,  iS72);  Smith  w.  Bourbon  County,  127  U.  8. 
106  (82:  78). 

The  plaintiff  has  no  rights  snperior  to  those 
of  tbe  Railroad  Ck>mpany. 

Smith  T.  Bourbon  County,  1S7  U.  8. 105, 110 
(82:78,76). 

If  a  daim  sued  at  law  would  haTe  been 
barred,  it  is  barred  in  ednity. 

Carrol  v.  Oreen,  92  U.  B.  509-516  (28:788- 
740);  Qodden  ▼.  KimmeU,  99  U.  8.  201-210  (25: 
481-484);  Harpending  v.  Btformed  Prot.  Dutch 
Church,  41  U;  8.  16  Pet  455  (10: 1029);  Qor- 
man-American  Seminary  t.  Eirfer,  48  Mick. 
112;  Wdfster  v.  Gray,  87  Mich.  87;  Dubois  7. 
Campau,  87  Mich.  248. 

A  court  will  not  construe  exceptions  inio  a 
Statute  of  Limitations. 

Soda  v.  De  Oraaf,  1  Cow.  856;  Buckingham- 
shire v.  Drury,  Wilm.  177,  cited  in  Beckford  v. 
Wad£,n  Ves.  Jr.  87;  Edwards  v.  Boss,  58  Ga. 
147;  Bledsoe  v.  Stokes,!  Baxt.  (Tenn.)  812;  Demo- 
rest  T.  Wynkoop,  8  Johns.  Ch.  129;  Bank  of  Ala- 
bama V.  Dalton,  50  U.  8.  9  How.  522  (18: 242). 

The  laches  of  the  plaintiff  forms  an  insuper> 
able  obstacle  to  his  recovery.  He  is  merely  a 
creditor,  and  can  have  no  greater  rights  than 
the  Railroad  Compaxiy. 

Smith  V.  Bourbon  County,  127  U.  8.  105  (82: 
78);  Badger  v.  Badger,  69  U.  8. 2  WaU.  87, 94, 95 
(17:886,  888);  Bowman  v.  Waihen,  42  U.  8.  1 
How.  189,  198(11:97);  BaywardY.  Eliot  Nat, 
Bank,  96  U.  S.  611,  618  (24:855,  858);  Preston 
T.  Preston,  95  U.  8.  200  (24:494);  Qodden  v. 
KimmeU,  99  U.  8.  201  (25: 481). 

Bill  should  set  forth  the  impediments  to  an 
earlier  prosecution. 

Biehards  v.  MackaU,  124  U.  8.  188  (31: 896); 
Marsh  t.  Whitmore,  88  U.  8.  21  WaU.  185  (22: 
486>. 

lio  general  role  can  be  laid  down  as  to  what 
lapee  of  time  will  constitute  laches. 

Graham  v.  Boston,  E.  d  E.  B,  Co.  118  U.  8. 
161  OK):  196);  SuUitan  v.  Portland  dt  E.  H,  Co. 
94  U.  &  806  (24: 824);  Burke  v.  Smith,  88  U.  8. 
16  Wall.  890  (21:861):  Haruood  v.  Cincinnati 
4bO.A.JUE.  a>.  84  U.  8.  17  WaU.  79  (21: 
658)'  Donimm  ▼.  Davis,  125  U.  8.  90  (31:685); 
Bayward  r.  EUot  Not.  Bank,  96  U.  8. 611  (24: 
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Brown  ▼.  Buena  Vista  County,  95  U.  8. 
151_160  (24:422,  428);  New  Albany  v.  Burke, 
78  U.  8.  11  WaU.  96  (20: 155). 

Question  of  laches  is  properly  raised  by  de- 
murrer. 

Mercantile  Nat,  Bank  r.  Carpenter,  101  U. 
8.  567  (25: 815);  Lansdale  t.  Smith,  106  U.  8. 
391  (27: 219);  Speidel  v.  Benrici,  120  U.  8.  877 
(30:718j. 

Tbe  Township  is  not  owing  the  railroad  any 
Uquidated  sum  whatever.  * 

Stanley  v.  Nye,  51  Mich.  285. 

A  person  has  the  right  to  determine  the  party 
to  whom  he  wUl  make  a  loan,  and  no  one, 
either  by  le^slative  authority  or  otherwise, 
can  give  a  third  party  the  right  to  caU  for  the 
loan  or  take  the  place  of  the  debtor. 

Scotland  County  v.  Thomas,  94  U.  8.  682  (24: 
219);  Benry  County  v.  Nieolay,  95  U.  8.  619 
@4: 894);  Marsh  v.  Fulton  County,  77  U.  8.  10 
WaU.  676  (19: 1040);  Empire  Turn.  ▼.  Darling- 
ton, 101  U.  8.  87  (25: 878);  Barshman  w.  Bates 
County,  92  U.  8.  569  (28: 747);  Menasha  v.  Bob- 
ard,  102  U.  8. 81  (26: 88);  Oreen  County  t.  Con- 
ness,  109  U.  8. 104  (27: 872). 

Before  the  road  is  completed  through  the 
Town,  the  bonds  are  declared  unconstitutional, 
and  the  offer  may  be  said  thereby  to  be  witii- 
drawn  and  terminated. 

Concord  v.  Portsmouth  Sa9,  Bank,  92  U.I 8. 
625  (28: 628);  Fairfield  v.  Gallatin  County,  100 
U.  8.  47  (26: 544);  1  Parsons  on  Contracts,  482; 
Shuey  V.  U.  S.  92  U.  8.  78  (28: 697);  Eliason  ▼. 
Benshaw,  17  U.  8. 4  Wheat  225  (4: 556);  Payns 
V.  Cave,  8  T.  R.  148. 

One  party  cannot  be  bound  without  the 
other. 

Routledge  v.  Grant,  4  Bing.  655;  Quick  v. 
Wheeler,  78  N.  Y.  800;  McDonald  ▼.  Bewick,  51 
Mich.  79;  Finley  Shoe  eft  L.  Co,  t.  Eurte,  84 
Mich.  89;  Stevens  v.  Corbitt,  88  Mich.  458,  461; 
Michigan  Midland  d  C,  B.  Co.  v.  Bacon,  88 
Mich.  466;  Wilkinson  v.  Beavenrich,  58  Mich. 
577. 

The  rights  of  tbe  holders  of  raUroad-aid  bonds 
are  to  be  determined  by  the  law  as  it  was  ]u* 
dicially  construed  when  the  bonds  were  put  on 
the  market  as  commercial  paper. 

Oreen  County  v.  Conness,  109  U.  8.  104  (27: 
872);  Douglass  v.  Pike  County,  101  U.  8.  677, 
687  (25: 968,  971). 

Mr,  Justice  Lamitr  delivered  the  opinion  of 
the  court: 

We  consider  the  decisive  question  in  this  case 
to  be  that  of  the  laches  in  pursuit  of  the  Rail- 
road Company's  right  against  the  Township. 
In  this  view  the  controversy  must  be  narrowed 
to  a  ^Dgle  issue.  The  Township,  which  is  the 
defendant  below,  and  which  defends  separately, 
claims  that  the  cause  of  action  accrued  either 
18  or  14  years  before  this  biU  was  filed— 18 
years  if  the  conversion  of  the  bonds  by  the 
Township  and  the  treasurer  be  considered  the 
gravamen,  and  14  years  if  it  be  the  governor's 
refusal  to  issue  his  ofQcial  certificate;  that  since 
the  Statutes  of  Limitation  in  Michigan,  touch- 
ing these  questions,  vary  from  6  to  10  years, 
the  cause  of  action  is  long  since  barred  at  law 
as  to  the  RaUroad  Company;  Uiat  it  is,  there- 
fore, barred  also  in  equity  and  lost  by  laches 
in  its  assertion;  and  that  nnce  the  appellant  by 
this  biU  is  prosecuting  a  demand  in  the  nature 
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of  A  garaiBhineiit,  and  the  Raflroad  Company's 
right  is  barred  both  at  law  and  In  equity,  there- 
fore that  of  the  appeUant  is  also  bured.  The 
appellant  seeks  to  aroid  the  force  of  this  posi- 
tion by  claiming  that' the  iCbonds  bad  been  so 
far  perfected  by  the  dealings  between  the  par- 
ties that  the  Railroad  Company  was  entitled  to 
have  them  from  the  state  treasurer;  that  such 
being  the  case,  the  tort  of  the  Township  and  of 
the  treasurer  in  converting  them  could  not  im- 
pair the  rights  of  the  Companv;  that,  ttierefore, 
the  Company  was  and  is  entitled  to  waive  the 
tort  and  sue  directly  on  the  bonds,  as  in  the 
case  of  lost  or  stolen  bonds;  that  only  a  few  of 
such  bonds,  if  delivered,  would  have  been 
barred  at  the  time  of  the  filing  of  the  bill,  since 
most  of  them  were  so  drawn  as  to  mature  with- 
in 10  years  of  that  time;  and,  finally,  Uiat  as 
the  Company  was  thus  still  in  possession  of  an 
enforcible  demand,  the  appellant  could  avail 
himself  of  it  bv  this  bfll. 

The  controlling  question  presented,  therefore. 
Is  this:  Were  the  bonds  in  question  so  dealt 
with  by  the  parties  as  at  any  time  to  vest  in  the 
Railroad  Company  a  right  to  sue  directly  on 
the  bonds  themselves,  as  distiniruished  from  a 
right  to  sue  for  their  nondelivery  or  because 
of  their  cancellation?  That  question  cannot 
be  satisfactorily  or  properly  answered  without 
constant  reference  to  the  exceptional  character 
of  the  circumstances  by  which  these  bonds 
were  deprived  of  their  value.  It  is  not  the  case 
of  a  common  negotiable  instrument  put  forth 
by  a  natural  person  as  obligor;  but  it  is  that  of 
a  railroad-aid  bond  sought  to  be  put  forth  by 
the  municipality.  In  such  case  tne  nature  of 
the  bonds,  their  force  and  effect,  their  value 
and  character  while  in  the  hands  of  the  state 
treasurer,  the  riffbtfulness  and  sufficiency  of 
their  issue,  and  all  kindred  questions,  must  be 
referred  to  the  Statute  authorizing  them.  In 
this  case  the  Statute  is  the  Act  of  1869.  It  is 
the  touchstone.  Whatever  might  be  the  rule 
In  ordinary  cases,  so  far  as  the  Act  goes,  it  con- 
trols here,  being  the  enabling  Act;  outside  of 
h  there  was  no  power  whatever  to  Issue  these 
bonds.  By  an  unbroken  current  of  decisions 
by  this  court,  and  bv  all  other  courts,  too  nu- 
merous to  mention,  ft  Is  settled  law  that  a  mu- 
nicipality has  no  power  to  make  a  contract  of 
this  character,  except  by  legislative  permission. 
It  is  manifest  that,  such  oeing  the  case,  the 
Legislature  In  granting  such  permission  can 
impose  sudi  conditions  as  it  may  choose;  and 
•ven  where  there  is  authoritv  to  aid  a  railroad 
and  incur  a  debt  In  extending  sudi  aid,  it  is 
alM>  settled  that  such  power  does  not  carry  with 
it  any  authority  to  execute  negotiable  honds 
except  sublect  to  the  restrictions  and  directions 
of  the  enabling  Act  WM$  ▼.  Pimtotoe  CbvfUy, 
103  U.  S.  686  [26:  1221;  Oiaibome  Omnty  v. 
Brw>k$,  HI  U.  8.  400  [28:  470];  SM^  v.  Mi- 
Ian,  127  U.  S.  189  [82i  77]. 

The  analogy  oflmd  between  the  case  at  bar 
and  a  lost  bond  is  misleading.  There  is,  in 
fact,  no  analogy.  There  is  no  doubt  about  the 
right  of  the  owner  of  a  bond  lost  or  stolen  to 
sue  on  it,  and  in  the  absence  of  It  to  give  secon- 
dary evidence  of  its  contents;  but  the  very 
statement  of  the  principle  assumes  the  exist- 
ence of  the  instrument,  A  bond  lost  or  a  bond 
stolen  is  ool  of  the  personal  possession  and  con- 
trol of  the  owner.  It  Is  true;  bat  it  is  also  an 
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instrument  tha:has  become  executed,  to  whidi 
those  things  have  been  done  that  were  needed 
to  give  it  iQffal  existence  as  an  actionable  obli- 
gauon. 

But  here>ae  voy  question  to  be  determined 
Is,  whether  there  ever  were  any  bonds.    It  is  a 

auestion,  in  substance,  of  the  very  existence  of 
16  instruments  themselves.  As  before  re- 
marked, the  Act  of  1869  fixes  the  rights  of  par- 
ties in  this  case.  All  the  questions  ooncemioff 
the  execution  of  the  bonds  in  controversy  man 
be  referred  to  that  Statute,  tested  by  it,  and 
decided  in  strict  conformity  with  its  terms.  It 
is  an  enabling  Act,  conferring  a  power  not  be- 
fore existent,  and  any  departure  from  Ita  re- 
quirements cannot  be  allowed.  Hars/tman  t. 
Bate$  County,  92  U.  S.  669  [28:  747]. 

In  the  case  of  Sheboygan  County  v.  Parker, 
70  U.  8.  8  Wall.  98,  96  [18:  88,  84],  this  court 
said:  "The  commissioners  or  board  of  super- 
visors of  a  county,  in  the  exercise  of  their  gen- 
eral powers  as  such,  have  no  authority  to  sub- 
scribe stock  to  railroads,  and  bind  the  people 
of  the  county  to  pay  bonds  issued  for  that  pur- 
pose, without  special  authority  conferred  upon 
them  by  the  Legislature.  But  when  special 
authorify  is  gi^en  to  the  people  of  a  county  to 
do  these  acts,  and  bind  themselves  by  the  issue 
of  such  bonds,  the  Legislature  may  properlydi- 
rect  the  mode  in  which  it  shall  be  effected.  The 
persons  specially  appointed  to  act  as  agents  for 
the  people  have  a  nvinisterial  duty  to  perform 
in  issuinff  the  bonds,  after  the  people,  at  an 
election  held  for  the  purpose,  have  assented 
that  they  shall  be  bound." 

In  the  case  of  Anthony  v.  Jatper  County,  101 
n.  S.  693  [26:  1006],  the  Township  of  Marion 
had.  by  authority,  subscribed  in  aid  of  the  rail- 
roao.  Afterwards  the  Legislature  passed  ao 
Act  requiring  such  bonds  to  be  registered  and 
certified  by  the  auditor  of  the  Bute.  The 
court  said  (p.  696  [1006]):  "There  can  be  no 
doubt  that  It  is  within  the  power  of  a  State  to 
prescribe  the  form  In  which  municipal  bonds 
shall  be  executed  in  order  to  bind  tne  public 
for  their  payment.  If  not  so  executed  they 
create  no  legal  liability.  Other  circumstances 
may  exist  wnich  will  give  the  holder  of  them 
an  equitable  right  to  recover  from  the  munici- 
pality the  money  which  they  represent,  but  be 
cannot  enforce  the  payment,  or  put  them  on 
the  market  as  commercial  paper.  The  Act  now 
in  question  is.  we  think,  of  this  character.  It 
in  diect  provides  that  no  bond  Issued  by  coon- 
ties,  cities  or  incorporated  towns  shall  be  valid, 
that  is  to  say,  completely  executed*  untfl  it  has 
been  counteraignea  or  certified  in  a  particular 
way  by  the  state  auditor.  For  this  purpose, 
after  hieing  executed  by  the  corporate  autnorl- 
ties.  It  must  be  presented  to  that  oflBcer.  and  he 
must  Inquire  and  determine  wheUier  all  the  re- 
quirements of  the  law  authorizing  its  isroe 
have  been  observed,  and  whether  all  the  coodl- 
Uons  of  the  contract  in  consideration  of  which 
it  was  to  be  put  out  have  been  complied  with. 
To  enable  him  to  do  this,  evidence  roust  be  sub- 
mitted which  he  Is  reouired  to  file  and  pt^ 
serve.  If  he  is  satisfied,  the  registry  is  made, 
and  the  requisite  certificate  indorsed  on  the 
bonds.  This  being  done,  the  execution  of  the 
bond  is  complete,  and,  under  the  law.  It  may 
then  be  n^otiated,  that  Is  to  say,  put  on  the 
market  aa  valid  commercial  papw.    .    .    . 
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Wliea  Ibe  bonds  now  In  qaestion  were  pot  oat, 
tbe  law  required  that  to  be  valid  th^  most  be 
oertilM  to  by  tbe  auditor  of  Btate.    In  other 
words,  thai  officer  wae  to  certify  ^em  before 
tlrir  execution  was  complete,  bo  as  to  bind  the 
pablio  for  their  payment     We  had  occasion  to 
cnIt«ld^r  in  MeOarrahanv,  Newliria  Min,  Oo, 
96  U.  8.  816  [24:  (SOJ,  the  effect  of  statutory 
rpquir-inents  as  to  tbe  form  of  the  execution  of 
patenis  to  peas  the  title  of  lands  out  of  the 
Uniii'd  States,  and  there  say:  'Each  and  every 
oiM*  of  ibe  integral  parts  of  tbe  execution  is  es- 
sential to  the  validity  of  a  patent     Thev  are 
of  pqual  importaoce  under  the  law,  and  one 
caonot  be  dispenaed  with  more  than  another. 
Neither  is  directory,  but  all  are  mandatory. 
The  question  is  not  what,  in  the  absence  of 
smtutory  regulations,  would  constitute. a  valid 
Rmot,  bat  what  the  statute  requires.'     The 
same  rule  applies  here.    The  object  to  be  ac- 
oompli<tlied  is  the  complete  execution  of  a  valid 
iitfitiument,  such  as  the  law  authorizes  public 
officvTs  to  put  out  and  bind  for  the  payment  of 
moocnr  the  public  orffanization  they  represent. 
For  this  purpose  the  Taw  has  provided  that  the 
instrument  must  not  only  be  signed  and  sealed 
on  behalf  df  the  county  court  of  the  county, 
but  it  must  be  certified  to  or  countersigned  by 
tbe  auditor  of  state.    ...    In  order  to  re- 
cover in  this  case  it  became  necessary  for  the 
plaintiff  to  prove  that  the  bonds  from  which 
tbe  coo  pons  sued  on  were  cut  had  been  executed 
according  to  law.    He  did  prove  that  thev 
were  signed  by  the  presiding  Justice  and  derk 
of  the  court,  and  were  sealod  with  the  seal  of 
tbe  court.    This,  before  the  Act  of  March  80, 
Vft%^  would  have  been  enough,  but  after  that 
more  was  necessary.    The  public  can  act  only 
thiouffh  its  authorired  agents,  and  it  is  not 
bound  an  til  all  who  are  to  participate  in  what 
is  to  be  done  have  performed  their  respective 
dotfes."    The  bonds  in  that  esse  were  declared 
void.    Bee  also  to  the  same  effect  OoUr  v.  CZa- 
htnu,  181  U.  8.  162  [33:  146]. 

Turning  now  to  the  Statute  involved  in  tbe 
case  St  bar,  we  find  its  directions,  among  oth- 
ers, to  be  as  follows: 

"8nch  bonds  shall  bear  interest  at  the  rate 
of  od  exceeding  10  per  cent  per  annum,  and 
•ball  bsve  attached  thereto  the  necessary  and 
nsua}  interest  coupons,  corresponding  in  dates 
Slid  nuniberi  with  the  bonds  to  which  they  are 
ittai^brd,  which  shall  be  signed  by  written 
fifnaiures  by  the  same  person  or  persons  exe- 
ciiUd^  siicb  bonds.  Such  bonds  shall,  if  issued 
by  a  city,  be  executed  bv  the  mayor  and  derk 
or  r^conler  thereof,  as  the  case  may  be,  under 
6]  the  ileal  of  the  said  city;  and  if  issued  by  a 
towDftbip,  they  shall  be  executed  by  the  super- 
visor aod  clerk  thereof;  and  if  any  city  or 
township  issuing  such  bonds  shall  have  a  seal, 
tbe  same  shall  be  impressed  upon  ea(di  of  such 
bonds.  The  bonds  and  coupons  attached  there- 
to fhall  be  payable  at  tbe  office  of  the  treasurer 
of  the  ooanty  in  which  such  township  or  dty 
nay  be  situttle.  Whenever  any  such  bonds  as 
prorided  by  provisions  of  this  Act  shall  have 
been  fasiied  as  therein  specified,  the  same  shall 
be  delivered  by  tbe  person,  persons  or  officers 
baring  charse  of  the  same  to  the  treasurer  of 
this  State,  who  shall  give  a  receipt  therefor  and 
bold  the  same  as  trustee  for  tbe  munidpdity 
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issuing  the  same  and  for  the  railroad  company 
for  which  they  were  issued,  and  to  be  disposed 
of  by  said  treasurer  in  discharge  of  his  trust  as 
herdnafter  provided.  Upon  receipt  of  any 
such  bonds  mm  any  township  or  dty  in  aid 
of  any  such  railroad  company,  the  treasurer  of 
this  State  shall  immediately  register  or  record 
the  same  in  a  book  or  books  to  be  kept  by  him 
for  that  purpose  in  his  office,  which  record 
shall  show  toe  amount,  date  and  number  of 
each  bond,  the  rate  of  interest  which  it  bears, 
by  what  township  or  dty  issued,  to  the  benefit 
of  what  railroad  company  the  same  are  issued. 
and  tbe  time  when  payable,  which  record  shall 
be  always  open  for  the  Inspection  of  any  dtizen 
of  this  State  or  other  interested  person.  Such 
bonds  shall  be  safely  kept  by  such  treasurer  for 
thct  benefit  of  the  parties  interested,  and  be  dis- 
posed of  by  him  in  the  following  manner — that 
\a  to  say,  whenever  any  railroad  company,  in 
aid  of  which  any  of  such  bonds  may  have  is- 
sued, shall  present  to  said  treasurer  a  certificate 
from  the  governor  of  this  State  that  such  rail- 
road company  has  in  all  respects  complied  with 
the  provisions  of  this  Act,  and  is  thereby  en- 
Utlea  to  any  of  such  bonds,  the  same,  or  such 
of  said  bonds  as  said  company  shall  be  entitled 
to  recdve,  shaU  be  delivered  to  said  company, 
the  treasurer  fiifet  cutting  therefrom,  canceling 
and  returning  to  tbe  mmiidpality  the  past-due 
coupons.  The  treasurer  shall  indorse  upon 
each  of  said  bonds  the  date  of  such  delivery 
and  to  whom  the  same  were  ddivered,  and  the  [351 1 
same  shall  draw  interest  only  from  the  time 
when  so  delivered;  and  the  treasurer  shall  no- 
tify the  derk  of  the  township  or  recorder  or 
clerk  of  the  dty  issuing  the  same  of  the  date  of 
the  delivery  of  its  bondis  to  such  railroad  com- 
pany. .  .  .  And  in  case  any  bond  so  delivered 
to  said  treasurer  by  any  such  township  or  d^ 
shall  not,  within  three  years  from  the  time 
when  the  same  were  recdved  by  him,  be  de- 
manded in  compliance  with  tbe  terms  of  tbii 
Act,  tbe  same  snail  be  cancded  by  said  treas- 
urer and  returned  to  tbe  proper  officers  of  the 
township  or  dty  issuing  the  same." 

A  critical  analysis  of  this  Statute  indicates 
this  to  have  been  the  plan:  In  the  preparation 
and  perfecting  of  the  plan  persons  described  by 
certain  offidaf  titles,  and  probably  selected  be- 
cause of  their  titles,  were  to  participate. 

(1.)  The  bonds  were  to  be  "executed;"  that 
is  to  say,  written  or  printed,  signed  and  sealed, 
by  the  supervisor  and  clerk  01  the  township. 
Here  the  powers  of  those  persons  ceased.  They 
could  not  perfect  the  instruments  by  delivery. 
The  word  "executed,"  used  in  the  Statute  in 
connection  with  the  acts  mentioned,  manifestly 
does  not  import  ihe  final  delivery;  for  that  w 
expressly  directed  to  be  done  by  the  treasurer. 
Such  delivery  as  thev  could  make  was  clearly 
not  Uie  technical  delivery  needed  to  complete 
the  bonds  as  negotiable  instruments,  because 
the  power  to  hand  over  to  the  poyee  was  not 
conceded  to  them  in  any  event.  The  delivery 
which  they  were  directed  to  make  to  tbe  treas- 
urer in  his  capadty  of  statutory  trustee  was 
only  such  as  amounted  to  a  "giving  up"  or  the 
"committing"  of  them  to  the  treasurer  for  his 
safe-keeping.  The  word  was  used  in  its  ordi- 
nary and  popular  sense,  not  in  the  technical 
one. 
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(2.)  To  the  governor,  and  the  governor  alone, 
was  given  the  power  to  determme  whether  the 
bonds  should  ever  hi  fact  issue,  and  if  iraued, 
when  they  should  issue.  For  to  him  was  com- 
mitted the  decision  of  the  important  question 
whether  the  railroad  had  perfomuKi  its  part  of 
the  common  undertaking.  His  certificate  was 
to  be  the  evidence  of  that  fact,  and  the  only 
admissible  authentication  of  it  to  the  trustee, 
the  depositary.  So  far  as  the  investigation  and 
determination  of  that  question  were  concerned, 
and  the  certifying  of  it,  the  governor  was  to 
discharge  that  function  in  the  process  of  issu- 
ing the-bonds  which  was  impo^d  on  the  audi- 
tor in  the  case  of  AtUhony  v.  Jatper  County, 
supra,  the  difference  beinp  that  in  that  case  the 
certificate  was  to  be  indorsed  on  the  bonds 
themselves,  but  not  so  in  this  case. 

The  state  treasurer  was  appointed  to  6e  a 
trustee  for  both  the  township  and  company;  to 
receive  the  bonds,  to  re^ster  them,  and  to 
finish  their  clerical  execution,  using  Uie  word 
in  its  popular  sense,  by  his  indorsements  on 
them  of  the  date  of  delivery,  and  of  the  person 
to  whom  delivered.  Such  indorsements  are 
clearly  a  part  of  the  very  form  of  the  completed 
bond,  as  laid  down  in  Anthony  v.  J<uper  Chun- 
ty,  supra.  He  was  also  to  cancel  them,  and  to 
return  them  so  canceled  to  the  township  au- 
thorities if  not  demanded  in  three  years;  and, 
finally,  if  demanded  in  compliance  with  the 
terms  of  the  Act  within  the  three  years,  to  com- 
plete their  execution  (using  Uie  woid  in  its 
technical  sense)  by  delivering  them.  Such,  as 
we  understand  it,  was  the  intention  of  the  Leg- 
islature. If  it  be  said  that  such  details  are  use- 
less and  technical,  a  sufficient  answer  is,  so  tiie 
Statute  is  written,  and  the  courts  cannot  un- 
make or  modify  it. 

As  already  shown,  the  L^g^lature  in  this 
class  of  cases  has  the  right  to  provide  the  pro- 
cesses by  which  the  contract  is  to  be  perfected. 
Moreover,  we  do  noi  think  these  details  are 
eiUier  useless  or  technical.  When  it  is  remem- 
bered that  the  whole  policy  of  allowing  con- 
tracts of  this  class  has  been  deprecated  bv  some 
of  the  oldest  publicists  and  Jurists,  and  that  the 
negotiable  form  of  such  bonds  has  often  led  to 
the  impoBine  of  great  burdens  on  municipali- 
ties for  whidi  there  has  been  no  return,  we  are 
not  disposed  to  criticise  the  care  of  a  Legisla- 
ture to  establish  a  system  of  even  rather  severe 
checks  as  a  condition  to  its  concession  of  such 
extraordinaiT  powers. 

The  appellant  claims  that  the  bonds  were 
perfectea  instruments  when  delivered  to  the 
state  treasurer—that  the  ministerial  duties  had 
been  performed  in  full.  The  argument  pro- 
ceeds largely  upon  the  idea  that,  as  to  this 
transaction,  the  township  and  its  agents,  the 
supervisor  and  derk,  were  a  complete  and 
rounded  organism,  distinct  from  the  state  treas- 
urer, and  capable  of  dealing  with  the  treasurer 
as  if  he  were  a  tlidrd  psrtv — ^in  makinc  delivery 
to  him,  for  instance.  We  do  not  so  regard  it 
All  the  steps  directed  by  the  Statute  to  be  taken 
leading  up  to  the  final  act  of  delivery  to  the 
railroad  company  constitute  one  progressive 
process.  To  adopt  the  language  of  the  court  in 
McOarrdhan  v.  New  Idrta  Min,  (h.  tupra, 
"Each  and  every  one  of  the  integral  parts  of 
the  execution  is  essential  to  the  validity  of  the 
bond." 


We  hold,  therefore,  that  since  the  bonds 
were  never  indorsed  and  delivered  by  the 
treasurer,  as  required  by  the  Statute,  they 
never  became  operative.  The  act  of  delivery 
is  essential  to  the  existence  of  any  deed,  bond 
or  note.  Although  drawn  and  signed,  so  long 
as  it  is  undelivered  it  is  a  nullity;  not  only  does 
it  take  effect  only  by  delivery,  but  also  only  on 
delivery.  Bayl^  v.  Taber,  5  Mass.  286;  Mar- 
vin V.  MoCkUlum,  20  Johns.  288;  Ward  ▼. 
Ohum,  18  Gratt.  801;  Lov^oy  v.  Whipple,  18 
Vt.  879. 

The  appellant,  however,  contends  that  these 
bonds  were,  in  effect,  delivered— ttiat  "bv  the 
deliverv  to  the  treasurer  and  by  the  perform- 
ance of  the  conditions  the  title  to  the  bonds 
vested  in  the  Company,  the  state  treasurer 
holding  them  as  trustee  for  the  Township  and 
for  the  Railroad  Company."  We  cannot  con- 
cur in  this  view.  The  law  in  reference  to  es- 
crows seems  to  be  involved  in  some  unceruin- 
ty.  What  the  effect  is  of  a  performance  of  the 
conditions  by  the  grantee,  the  instrument  re- 
maining in  the  lumds  of  the  depositary — 
whether,  in  such  case,  the  second  delivery  bv 
the  depositarv  is  or  is  not  necessary  to  give  ef- 
fect to  the  deed — are  questions  about  which 
the  courts  vet  differ.  But  concede  the  appel- 
lant's position  to  be  correct,  as  a  general  rule, 
yet  that  general  rule  does  not  necessarily  con- 
trol this  case.  These  are  extraordinary  instru- 
ments, and  certain  fundamental  queraons  of 
power  to  contract  and  of  details  of  execution 
underlie  any  action  brought  upon  them,  which 
render  the  usual  rules  m  regard  to  escrows 
very  unsafe  guides.  Too  much  stress  cannot 
be  laid  on  tne  necessity  for  consulting  the 
Statute. 

Even  in  the  case  of  an  ordinary  escrow, 
nothing  passes  by  the  deed  until  the  oonditbm  r3S4I 
is  performed.  Calhoun  Oountu  v.  American  ^  ' 
Emigrant  Co.  98  U.  S.  124  [28:  &6].  Here  the 
condition  prescribed  l^  the  Statute  as  that  upon 
which  the  delivery  was  to  be  made  to  the  Rail- 
road Conipany,  and  on  which  the  bonds  were 
to  be  perfect^  instruments  in  its  hands,  was 
never  performed.  On  this  point  the  Statute 
seems  to  be  very  simple  and  clear.  Indeed,  it 
would  be  difficult  to  make  it  more  clear.  By 
its  very  terms,  the  bonds  received  by  him  in 
their  uncompleted  condition  were  to  be  by  the 
state  treasurer  "safely  kept:"  and  for  three 
years  after  their  reception  could  onlv  be  parted 
with  by  him  in  one  way— that  is,  to  the  Railroad 
Company  interested,  on  its  production  of  the 
goveraors  certificate.  On  that  condition  could 
Uiey  be  delivered,  not  on  any  other.  The  cer- 
tificate was  not  a  mere  formal  act  on  the  part 
of  the  governor,  but  was  a  condition  precedent 
to  the  power  of  the  treasurer  to  deliver.  The 
Statute  is  not  only  emphatic  on  this  point,  but 
also  repetitious  in  its  emphasis.  Section  5  says, 
the  bonds  are  * 'to  be  disposed  of  by  said  treas- 
urer in  discharge  of  his  trust  as  hereinafter  pro- 
vided;"  and  section  6  provides  that  "such  bonds 
shall  be  safely  kept  oy  such  treasurer  for  the 
benefit  of  the  parties  interested,  and  be  disposed 
of  by  him  in  the  following  manner: — that  i^  to 
say,  whenever  any  railroad  company  . .  .  shaQ 
present  to  said  treasurer  a  certificate  from  the 
goveroor,"  etc.;  also,  that  "in  case  any  bond 
so  delivered  to  said  treasurer  .  .  .  shall  not 
within  three  years  ...  be  demanded  in  oom- 
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plianoe  with  the  teims  of  this  Act,  the  same 
•hall  be  ouDoded  by  said  treasurer,"  etc.    The 
ceftificate  was  dengned  to  be  the  treasurer's 
0ole    authority    to    deliver.     The    question 
whether  the  imiboad  company  had  "in  all  re- 
spects oompUed  with  the  provisions  of  this 
Act"  was  one  that  he  could  not  inquire  into  ex- 
cept bj  consulting  the  governor's  certificate. 
This  was  his  only  and  conclusive  evidence,  by 
the  very  terms  of  the  Statute.    The  company's 
comi^iance  with  the  provisions  of  the  ACt  gave 
it  the  right  to  receive  the  governor's  certificate; 
but  it  £d  not  confer  the  right  to  receive  the 
bonds.    That  was  given  by  the  governor's  cer- 
tificate alone.    Had  the  treasurer  made  delivery 
without  Uie  certificate,  he  would  have  acted 
without  anUiority  of  law,  and  the  bonds  would 
have  been  vcrfdable  in  the  hands  of  the  com- 
pany.   Anthonff  T.    Jawpw    County,    mpra. 
These  requirements  are  not  novel    They  are 
matteia  of  administrative  detail  fixed  by  the 
Statute.    We  cannot  declare  them  to  be  merely 
directory,  or  annul  them  by  construction.    It 
does  not  matter,  so  far  as  the  question  of  the 
itatotoiy  power  of  the  treasurer  is  concerned, 
that  the  failure  of  the  company  to  produce  the 
certificate  might  not  be  beoiuse  of  any  fault  in 
the  company.    The  failure  might  be  aue  to  the 
governor's  mistaken  view  of  the  law,  or  to  his 
misconception  of  the  facts,  or  even  to  his  will- 
ful refusal  to  discharge  his  ofilcial  duty — all  is 
innnataial  to  tiiis  aspect  of   the  statutory 
sdieme.    A  miscarriage  in  this  particular  was 
one  of  the  risks  taken  by  the  company.    The 
company  knew  the  Statute — was  held  by  the 
law  to  know  and  understand  it.    It  contracted 
with  the  township  through  the  Statute,  and 
could  so  contract  with  it  in  no  other  wi^. 
Avaib'og  itself  of  the  Statute,  it  must  takA  it 
eum  &ner$,    11  the  governor  faUed  to  give  the 
certiflcate  when  he  should,  and  could  not  be 
reached  by  a  mandamus,  those  were  but  feat* 
ores  of  the  company's  risk. 

There  is  another  provision  of  the  Statute  tn 
onestion  which  supports  the  foregoing  views. 
It  ii  the  direction  that  when  the  treasurer 
tboald  make  the  delivery  to  the  company  he 
flboold  cut  the  over-due  coupons  from  the 
bonds  and  cancel  them;  and  that  he  should  at 
Ibe  lame  time  indorse  the  bonds  with  the  date 
of  that  delivery,  from  whi<di  date  the  bonds 
ibould  hear  interest  Had  the  Legislature  in- 
ierted  in  the  Statute  a  declaration,  in  set  and 
formal  phrase,  that  it  should  be  the  issue  of 
the  bonus  on  the  governor's  certificate  and  not 
the  completion  by  the  railroad  company  of  the 
portioo  of  its  contract  that  should  perfect  the 
DondB  and  give  them  effect,  such  aeclaration 
would  not,  in  any  degree,  be  clearer  than  this 
provision.  Ltrotjoy  v.  Whipple,  tupra.  It  is  to 
be  observed  that  no  question  arises  in  this  case 
of  a  bona  fide  purchaser  of  bonds  improperly 
iiroed.  The  appeUant  stands  exactly  in  the 
tboes  of  the  Railroad  Company,  and  his  rights 
ne  DO  greater,  dmiih  v.  Bourbon  County,  127 
TI.  8.  m  [32: 78J. 

Holding  these  views,  it  is  unnecessary  to 
poTBoe  tluto  discussion  further.  Whether  the 
nOroad  acquired  a  cause  of  action  against  the 
tse]  Towodiin  fy  the  failure  to  deliver  &e  bonds, 
orby  tbdr  cancellation  prior  to  the  lapse  of  the 
wree  years  fixed  by  the  Statute,  on  the  one 
bind,  or  the  whole  project  was  a  mere  fiasco, 
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on  the  other,  and,  if  such  cause  of  action  arose, 
what  was  its  precise  nature  and  form, — are  mat- 
ters rather  of  curious  speculation  than  of  prao- 
tical  consequence.  If  no  real  cause  of  action 
arose,  that  is  the  end  of  the  matter.  If  it  did 
arise,  then  its  form  and  nature  are  immaterial* 
since  all  forms  are  barred  alike,  being  action- 
able  as  of  the  then  date.  It  is  not  even  su/^ 
gested  that  any  other  method  exists  by  which 
to  escape  the  bar  save  the  one  considered  and 
hereinbefore  rejected.  We  consider  the  quea- 
tion  of  the  constitutionality  of  the  Act  of  1869, 
herein  mooted  again,  to  be  fully  settled  by  the 
case  of  TayUrr  v.  Tjmlanti.  105  U.  S.  60  [26: 
1008];  but  this  case  is  decided  on  other 
g^unds,  and  it  is  unnecessary  to  dwell  on  thai 
question. 

It  is  further  claimed  by  the  appellant  that 
the  bonds  in  quMUon  were  invested  by  the 
Statute  with  the  character  of  trust  property, 
and  that,  therefore,  they  can  be  followed  into 
any  hands  to  which  they  may  be  traceable;  and 
that  that  right  is  not  subject  to  the  limitation 
prescril)ed  for  a  conversion.  To  this  view 
there  are  two  answers:  first,  the  fact  that  the 
bonds  were  never  perfected  instruments,  as  al- 
ready decided:  and,  whfle  the  treasurer  re- 
turned them  canceled  a  few  weeks  prior  to  the 
lapse  of  the  three  years  fixed  by  the  Statute, 
that  error  became  immaterial  from  this  point 
of  view  so  soon  as  the  three  years  did  expire; 
secondly,  the  laches  of  the  Railroad  Company 
in  pressing  what  claim  it  may  have  had.  New 
Albany  v.  Bwrke,  78  U.  S.  11  Wall  96  [20: 
155]. 

We  apply  the  doctrine  of  laches  to  this  case 
with  the  less  reluctance,  because  after  all  we 
see  but  little  of  substantial  merit  in  the  bilL 
The  scheme  contemplated  was  a  loan,  not  a 
donation.  A  loan  on  rather  indifferent  secur- 
ity, perhaps,  but  a  loan  nevertheless.  While 
ther^ore  it  is  possible  that  a  loan  may  be  so 
proposed  and  accepted  as  to  give  to  the  intend- 
ed borrower  a  cause  of  action  for  any  failure  to 
perform  the  agreement,  and  a  right  to  recover 
damages  at  law,  yet  on  a  bill  in  the  nature 
either  of  a  bill  for  specific  performance  or  for 
an  equitable  garnishment  the  court  may  well 
inquire  where  is  the  substantial  equity  in  the 
case. 

The  deeree  qf  the  cireuit  court  U  c^ffirmetL 


THE  HASTINGS  AND  i^^^OTJL  RAIL. 
ROAD  COMPANY,  Ptff.  in  Err., 

V. 

JULIA  D.  WHITNEY  bt  al. 

(See  8.  0.  Beporter^  ed.  8OT-e08.) 

Ehiiry  of  public  lands,  efect  of—hamesiead  entrif 
— prant  to  railroad  company — effect  tf  cancel- 
lation of  homeetead  entry^righie  unaer  «u6«#- 
quent  entry — dedeione  of  Land  Department. 

h  Lands,  originally  public,  cease  to  be  public  after 
they  have  been  entered  at  the  Land  Oflloe  and  a 
certificate  of  entry  has  been  obtained. 

Sl  a  homestead  entry  of  land  embraced  within  the 
limits  of  a  land  ffrant  afterwards  made  by  Act  of 
Ck)nflrre8S  to  a  Railroad  Company,  excepted  the 
land  from  the  operation  of  the  railroad  grant. 

86ft 
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H  The  oanoeUatton  of  the  homestead  entry  after 
the  grant  to  the  raUxoad  and  the  definite  location 
of  its  line  of  road,  did  not  inure  to  the  benefit  of 
the  Railroad  Company,  but  the  land  rererted  to 
the  government  and  became  a  part  of  the  public 
domain,  subject  to  appropriation  by  the  first  legal 
applicant. 

4.  A  person  who  made  a  homestead  entry  of  the 
same  land  and  receiyed  a  government  patent 
therefor,  after  such  cancellation  of  the  first  en- 
try, is  entitled  to  hold  the  same  as  against  the 
Bailroad  Ck)mpany. 

(L  Although  the  decisions  of  the  Land  Department 
on  matters  of  law  are  not  binding  oct  this  court, 
yet,  on  questions  similar  to  the  one  Involved  In 
this  cose,  they  are  entitled  to  great  respect. 

[No.  49.] 

Arguid  Oct.  SI  and  Nov.  2,  1889,    Decided 

Dec  9,2889. 

PI  ERROR  to  the  Supreme  Ck)art  of  the 
State  of  MinDesota  to  leview  a  decree  of  that 
court,  reversing  a  decree  of  the  District  Court 
of  Ramsey  County.  Minnesota,  decreeing  a 
homestead  entry  or  land  void  and  that  the  utle 
was  vested  in  the  plaintiff.  The  Hastings  and 
Dakota  Raih-oad  Company,  and  that  the  entry 
of  the  defendant,  Julia  D.  Whitney,  was  unau- 
thorized.   Decree  of  the  Minneeota  JBuprmne 
OouriaMrfMd. 
The  facts  are  stated  in  the  opinion. 
Mr.  Ch»rdoB  E.  Cole»  for  plaintiff  in  error: 
The  Turner  homestead  entry  was  Toid  on  its 

Origrum  t.  AHor,  48  U.  8.  2  How.  819-841 
(U:  288);  Ommtoek  y.  Ch^ttford,  70  U.  S.  8 
Wall.  896-408  (18:  84-87^;  kohr  y.  Manierre, 
101  U.  8.  417-425  (25: 1058-1056). 

If  not  void  on  its  face,  it  was  yoid  in  fact, 
for  want  of  Jurisdiction  of  the  officers  to  allow 
the  entry. 

Union  Fiac.  R  Oo.  y.  WatU,  2  Dili  810;  Min- 
neeoia  y.  Baehelder,  88  U.  8.  1  Wall.  109  (17: 
651);  Lindeey  v.  HatDce,  07  U.  8. 2  Black,  564- 
658  (17:  265-267);  Cunningham  y.  AMey,  56X1. 
8. 14  How.  877  (14: 463);  Comegye  y.  Vatee,  26 
U.  8.  1  Pet  212  (7:108);  Garland  y.  W^n,  61 
U.  8.  20  How.  8  (15: 802);  Barnard  y.  Aehleg, 
59  U.  8.  18  How.  48  (15: 285);  lAftle  v.  Arkan- 
me,  68  U.  8.  22  How.  198  (16:  806);  Siher  y. 
Ladd,  74  U.  8.  7  Wall.  219  a9: 188). 

The  prior  title  must  prevafl. 

Ryanv.  OentralPac.  R.  Cb. 99 U. 8. 882 (25: 
805);  Wright  y.  Boeeberry,  121  U.  8.  488  (80: 
1089);  Behulenherg  y.  Barriman,  88  U.  8.  21 
Wall.  44-60  (22:  561-554). 

The  right  of  homestead  settlement  had  not  at- 
tsched  to  the  lands  at  the  time  of  the  location 
of  the  road. 

Wiicox  y.  Jackeon,  88  U.  8. 18  Pet  498  (10: 
264);  Woieott  y.  Dee  MoineeNae.  dbB.  Co.1%  U. 
6. 5  Wall  681  (18: 689);  Leawnuxnih,  L.dO.B. 
Co.  V.  U.  JS.  92  U.  8.  788  (28: 684);  NetehaU  y. 
Sanger,  92  U.  8.  761  (23: 769);  Eaneae  Pae.  B. 
Co.  y.  Dunmeger,  118  U.  8.  629  (28: 1122). 

The  construction  of  the  Land  Department  is 
ImmateriaL 

Knieken  y.  HaeUnge  A  D.  B.  Co.  %  Copp's 
Pub.  Land  Laws,  868;  Lareon  v.  61.  Paid  B. 
Co.  2  Copp'B  Pub.  Land  Laws.  62;  Oraham  y. 
Hadinge  db  D.  B  Co.  9  Copp's  Land  Owner, 
286;  &<mx  City  d  Bt.  P.  B.  Co.  y.  Chicago, 
M.d8LP.  B.  Ce.  117  U.  6.  406  (29:928). 

(No  counsel  for  defendants  in  error.  > 
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Mr.  Juitiee  Lamar  delivenxl  the  opinkm  of 
the  court: 

This  is  an  action,  somewhat  in  the  nature  of 
a  suit  in  equity,  originally  brought  in  the  Dis- 
trict Court  of  Ramsey  County,  Minnesota,  by 
The  Hastings  and  Dakota  Railroad  Company 
(a  corporation  organized  under  the  laws  of  that 
State),  against  Jmia  D.  and  John  Whitney,  to 
recover  a  tract  of  about  eighty  acres  of  land 
situated  in  that  county,  for  which  the  defend- 
ants have  a  United  States  patent. 

The  material  facts  in  the  case  are  undisputed, 
and  are  substantially  as  follows:  By  the  Ad 
of  July  4, 1866,  Congress  granted  to  the  State 
of  Minnesota,  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  from  Hastings, 
through  the  Counties  of  Dakota,  Scott,  Carver 
and  McLeod,  to  such  point  on  the  western 
boundary  of  the  State  as  the  L^islature  of  the 
State  might  determine,  every  afiemate  section 
of  land  designated  by  odd  numbers,  to  the  i^iuii 
amount  of  five  alternate  sections  per  mile  on  i^**"i 
each  side  of  Uie  road.  The  Act  further  pro- 
vided that  **in  case  it  shall  appear  that  the 
United  Stales  have,  when  the  lines  or  route  of 
said  roads  are  definitely  k>cated,  sold  any  sec- 
tion, or  part  thereof,  granted  as  aforesaid,  or 
that  the  right  of  preemption  or  homestead  set- 
tlement has  attached  to  the  same,  or  that  the 
same  has  been  reserved  by  the  United  States 
for  any  purpose  whatever,  then  it  shall  be  the 
duty  of  Uie  Secretary  of  the  Interior  to  cause  to 
be  selected,  for  the  purposes  aforesaid,  from  the 
public  lands  of  the  United  States  nearest  to  the 
tiers  of  sections  above  specified,  so  much  land 
in  alternate  sections  or  parts  of  sections,  desig- 
nated by  odd  numbers,  as  shall  be  equal  to  such 
hmds  as  the  United  States  have  sold,  reserved 
or  otherwise'appropriated,  or  to  which  the  right 
of  homestead  settlement  or  preemption  has  at- 
tached as  aforesaid,  which  lands,  thus  indicated 
by  odd  numbers  and  sections,  by  the  direction 
of  the  Secretary  of  the  Interior,  shall  be  held 
by  said  State  of  Minnesota  for  the  purposes  and 
uses  aforesaid."    14  Stat  87. 

On  the  7th  of  March,  1867,  the  Legislature  of 
Minnesota  accepted  this  grant,  and  transferred 
it  over  to  the  plaint  iff.  The  Railroad  Company 
complied  witn  all  the  terms  and  conditions  of 
the  Acts  of  Congress  and  of  the  Legislature  of 
the  State  of  Minnesota,  and,  on  or  about  the 
7th  of  March.  1867.  definitely  located  iu  line 
of  road  by  filing  its  map  in  the  office  of  the 
commissioner  of  the  Qeneral  Land  Office. 

The  land  which  is  the  sulHect  of  this  contro- 
versy fell  within  what  are  known  as  the  ten- 
mile  limits  of  the  aforesaid  grant,  when  the  Une 
of  road  was  definitely  located. 

The  case  being  brought  on  for  trial  on  evi- 
dence produced  by  the  respective  parties,  the 
court  made  and  filed  its  findings  of  fact  and 
conclusions  of  law,  the  essential  parts  of  which 
are  as  follows: 


<<i 


Claiming  to  act  under  the  provisions  of  i 
tion  2298  of  the  Reyised  Stotutes  of  the  United 
8utes,one  Bentley  8.  Tumer.on  the  8th  of  May, 
1866,  then  being  a  soldier  in  the  army  of  the 
United  States,  and  actually  with  bis  regiment 
in  the  State  of  Virginia,  made  an  affidavit  and 
caused  the  same  to  be  filed  in  the  local  land  of- 
fice of  the  district  wherein  said  land  was  situ  tte. 
Said  affidavit  was  made  befort  his  command 
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dut  a*  (borw  or  (A*  elmiit  cMtrf  A^mteiiv       JfuMn.  M.  F.  Morris  md  Cm   JV.  Zeet 

MrtL  BradW*  itU  <■  tveenad.  and  U«  MW  n-  for  olaiiitiaii  la  error. 

MOMdad  t0  that  eourtfOrfwihtrfrocttdiiigt.  J<r.O«ora^Ho»dl7fordefeiidaut8lnenor. 

-  JA*.  Jvttie*  Miller  aellverad  Ui«  opiii]on  of 

IbflCODTt: 

BAM  KLEIN  bt  Ai^,  u  Fbibbbbo,  Elbxh      Thiaiiawrit  of  error  lotb*  Vbeait  Oomt 

A  CcatPAMt,  ^i.  fn  At.,  for  the  Northern  District  of  Tezu. 

]  e.  Hoffhetmer   Brothers  brought  suit  is  the 

SOLOMON  HOFPHEIMBR  n  al,  u      Dtotrict  Conrt  of  Datlsa  Connty,  TeiM,  for  a 

HoTFHKiCBR  Btob.  ^e*"  »'  »11,829.W,  BgaiMt  StrsusB  A  Levy,  of 

that  place,  B  Orm  composed  of  A.  Strauaa  and 

J.  J.  Levy,  in  which  suit  they  applied  for  aod 

obtained  a  writ  of  garnlsbmeat  against  Fiie- 

I   borg,  Kein&Co.,  who  were  reddenta  of  the 

;  county  aod  doing  business  In  Dallas. 

I  writ  was  seiTPd  upoo  Frteberg,  Klein  & 

tbroueh  Joseph  Seinsheimer,  a  memberof 

uic  Jnn,  in  the  CounW  of  Qalvealon,  on  the 

^  15ih  day  of  August,  1885.    The  writ  required 

L^i^i^^tbe  ""Sfsralshees  to  answer  upon  oath  "what,  if 


oonoiirs  la  such  statamenta,  ther  are  admladbla  ^^  ^rlt  was  aerv 
aiaiott  btmandhla  partners.  In  an  Brcttoo  to  sob-  following  answer  on  oalb; 
)eotU>e  pnqiatT  or  Its  avails  tolhedebt  of  a  "Now  come  Frieberg,  Eldn  &  Co..  gar- 
etedHor  of  the  seller,  on  the  sronnd  that  the  uisbees  herein,  and,  answering  the  writ  of  gar- 
sale  was  fraudulent  se  to  eredttoia.  nisbment  heretofore  served  npon  them,  sar 
%.  Vbece  an  aMIgnment  of  notes  aad  aooouots  that  they  are  not  now  Indebtea  b>  Strauss  A 
baloBcinBtoaslnsolveiitaeUorwasaiiartof  a  Levy,  or  either  of  them,  and  were  not  when 
tmnMotJon  br  wbMi  Us  whole  profwrtr  was  this  writ  was  served  i  that  tbey  have  no  eSecla 
«Bb«nrteatooeetalnorUsereditoistnfnind''f  of  Strauw  &  Levy,  or  either  of  them,  in  ihdr 
*?"''*^I5^?S"^***.S"'"  *^  **'*^.?  poesession,  and  had  none  when  this  writ  wsa 
^^mi^^^Z^ITT^^  ^^^^'^  J^vrfrthittbey  liDow  of  no  person  Indebted 
^^T^^J^^^T^  ^.^L^^J^,u  to  Btra<ia8  A  Le  Jy,  or  either  of  them,  or  who 
l»rtofther..0nt^>nd  taerldenoewaburtaU  pisession  effecls  beloogiog  U> 


a   Where  one  of  the  Arm  to  which  suohchoa«  in   Strauss  &  Levy,  or  either  of  Ihem. 


d  that  ho  knew  at 


This  answer  was  controverted  by  Hoffheimer 


tlM  time  e«  Am  trannotlon  that  the  B^snor  was  Brothers,  wb*  took  issue  upoo  it  by  a  plea 
tiMOlTeat,  aad  Hiat  he  leoaiTed  all  or  naarlrall  which  alleged  that  said  garnishees  "combined, 
«f  the  notes  and  aooounts  doe  the  aielcnor  In  colluded  and  confederatod  together  with  said 
vnymentof  tbadebtof  Uaflnn.ltwaa  not  error  BtrauBS  &  Levy  for  the  purpose  and  with  the 
tor  tbeoonrt  to  eharse  that  the  burden  of  proof  intent  to  binder,  delay  and  defeat  the  creditors 
WB«  upon  (he  Arm  to  show  tbe  falmeea  of  the  of  said  Strausa  &  Levy  in  the  collection  of  their 
toaosaetlon,  alttaonsb  In  tholr  answer  aa  defend-  debts,  and  tl)al  in  furtherance  of  said  combtna- 
ann  Iber  denied  bavins  any  property  of  the  tion,atMid  (imo  and  with  theintent  aforesaid. 
****'•  said  gamiahees  secretly  and   covinously  pro- 

«.  Testftnonr  wUoh  Is  Inunaterla],  and  which  cured  and  received  from  said  Strauss  A  Levy 
oOTdd  hare  done  no  harm,  is  not  ground  of  to-  ^„  ,i,g  ,,^^^3  acTOunla,  notes,  cboses  in  aclion 
^*"""  and  other  evidences  of  indebtedness  then  owing 

i.  ItwMnotOTror  fOTtheoourt  to  otorBs:the  to  said  Strauss  *  Levy  by  divers  and  sundry 
^'^:;:^fl,^^^^1^^^'^,  persons,  to  these  plaintiffs  antnown.  but 
^i^TtaTii^MTw'SSSrtoSZurto  "mountmgln  the  aggregate  to  about  the  sum 
ttaAd^  It  was  a  fraud  upon  the  other  orad-  »'  ihiity-two  thousand  dollars,  and  that  said 
no,,,  garniBhees  thereafter  immediately  commenced 

1  Wbm  defendant,  fraudulently  oonverted  to  collect  said  Claims,  pretending  to  be  owners 
DOt«  and aooounta,  the  property  o(  an  insolvent  ^^ereot.  These  plaintiffB  are  not  informed  as 
debtor,  tboy  are  liable  to  a  creditor  of  the  latter  'o  '■'*  amount  of  such  clmms  which  had  beep 
not  only  for  tbe  money  ooUeotad  on  such  noiea  collected  by  Said  garnishees  at  the  time  saia 
■nd ■ooounts,  butfor  tbe  value  of  those  whlcb  writs  of  garnishment  were  filed  herein,  but 
ramaln  In  tbelr  hands,  not  eiceedlns  tbe  amounS  they  are  liuormed  and  believe  that  at  tbe  time 
of  theoredltor'a  debt.  (he  writs  of  garoishmeDt  were  served,  as  well 

[No.  US.]  Mat  the  time  the  said  answers  were  filed,  said 

Arfftud  lf09.  It,  Jo.  1S89.  Deeidta  tMe.  9, 1S8S.  garoisbees  bad  then  collected  a  very  large 
amount  upon  said  claims — it  is  believed  more 

PiERROR  to  the  Circuit  Court  of  the  United  than  sutBciont  to  pay  off  and  discharge  the 
Btatee  for  tbe  NonbetnDlElrtctot  Texas  to  claims  of  lhe':«  plaintiffs  against  said  Btrauss 
review  a  Judgment  In  favor  of  plaintiffs  against  &  Levy— and  that  the  said  gamishees  then  had 
Kaniislieca  for  property  and  money  in  their  and  still  have  tbe  money  so  collected,  and  that 
Sands  of  pUintlffa'  debtor.     Affirmai.  laid  garuisliees  then  had  In   tbeir   poeseesion 

TJie  facU  are  staled  in  tbe  opinion,  said  claims  not  so  collected  Ijy  them. 

IS2  U.  8.  U.  B..  Boos  88.  24  87t ' 
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was  located.  SabsequenUj  to  the  location  he 
abaodoDed  his  entry  and  took  a  title  under  the 
railroad  company,  and  his  homestead  entry  was 
canceled.  One  Q,  B.  Dunmever  then  entered  the 
land  under  the  Homestead  Law,  claiming  that, 
by  the  cancellation  for  abandonment,  ft  had 
passed  back  into  the  mass  of  public  kmds  and 
was  not  brought  within  the  grant;  aad  upon 
[3621  that  claim  ousted  the  defendant  in  error,  who 
afterwards  brought  his  action  against  the  rail- 
road company  for  a  breach  of  covenant,  obtain- 
ing a  Judgment  in  the  court  below,  which  was 
af terwanfo  affirmed  by  this  oourt 

The  court  said,  Jfr.  Juiiiee  Miller  deUvering 
its  opinion:  "  The  record  shows  that,  on  July 
25, 1866,  MUler  made  a  homestead  entry^  on  this 
land  which  was  in  every  respect  valid.  .  . 
It  also  shows  that  the  line  of  definite  location 
of  the  company's  road  was  first  filed  •  •  . 
September  21, 1^. 

"  In  the  language  of  the  Act  of  ConmBS,  this 
homestead  claim  had  attached  to  the  land,  and 
it  therefore  did  not  pass  by  the  grant  Of  aU 
the  words  in  the  English  language,  this  word 
'attached'  was  probably  the  best  that  could  have 
been  used.  It  did  not  mean  mere  settlement, 
residence,  or  cultivation  of  the  land,  but  it 
meant  a  proceeding  in  the  proper  land  office, 
by  which  the  inchoate  right  to  the  land  was 
initiated.  It  meant  that  by  such  a  proceeding 
a  right  of  homestead  had  fastened  to  that  land, 
which  could  ripen  into  a  perfect  title  by  future 
residence  and  cultivation^  With  the  perform- 
ance of  these  conditions  the  company  had 
nothing  to  do. 

"  It  is  argued  by  the  company  that,  although 
Miller's  homestead  entrv  had  attached  to  the 
land,  within  the  meaning  of  the  excepting 
clause  of  the  grant,  before  the  line  of  ddnite 
location  was  filed  by  it,  yet  when  Miller  aban 
doned  his  claim,  so  that  it  no  longer  exjsted. 
the  exception  no  longer  operated,  and  the  land 
reverted  to  the  company— that  the  grant  by  its 
inherent  force  reasserted  itself  and  extended  to 
or  covered  the  land  as  though  it  had  never 
been  within  the  exception. 

**  We  are  unable  to  perceive  the  force  of  this 
proposition. 

"  No  attempt  has  ever  been  made  to  include 
lands  reserved  to  the  United  States,  which 
1863]  reservation  afterwards  ceased  to  exist  within 
the  grant,  though  this  road,  and  others  with 
grants  in  similar  language,  have  more  than 
once  passed  through  military  reservations  for 
forts  and  other  purposes,  which  have  been 
given  up  or  abandoned  as  such  reservations, 
and  were  of  great  value. 

"  Nor  is  it  understood  that,  in  any  case  where 
lands  had  been  otherwise  disposed  of,  their  re- 
version to  the  government  brought  them  within 
the  grant 

"Why  should  a  different  construction  apply 
to  lands  to  which  a  homestead  or  preemption 
right  had  attached?  Did  Congress  intend  to 
say  that  tbe  right  of  the  companv  also  attaches, 
and  whichever  proved  to  be  the  better  right 
should  obtain  the  land?" 

Oounsel  for  plaintiff  in  error  contends  that 
the  case  Just  cited  has  no  application  to  the 
one  we  are  now  considering,   the  difference 
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being  that  in  that  case  the  entir  erlating  atfiie 
time  of  the  location  of  the  road  was  an  entij 
valid  in  all  respects,  while  the  entry  in  thiscaae 
was  invalid  on  its  face,  and  In  its  inception: 
and  Uiat  this  entry  ha^g  been  3iade  by  aa 
agent  of  the  applicant,  and  based  upon  an  alfi- 
davit  which  failed  to  show  tbe  setuement  and 
improvement  required  by  law,  was,  on  its  face, 
not  such  a  proceeding,  in  the  proper  land  office, 
as  could  attach  even  an  inchoate  right  to  tlie 
land. 

We  do  not  think  this  contention  can  be  main- 
tained.  Under  the  Homestead  Law  three  thingi 
are  needed  to  be  done  in  order  to  oonatitute  an 
entry  on  public  lands:  first,  the  applicant  most 
make  an  affidavit  settine  forth  the  facta  wfaieb 
entitle  him  to  make  sudi  an  entry;  second,  be 
must  m^e  a  formal  application;  and,  third, 
he  must  make  payment  of  the  money  required. 
When  these  three  reqmsiteB  are  complied  with« 
and  the  certificate  of  entry  is  executed  and  de 
livered  to  him,  the  entry  Is  made— the  land  it 
entered.    If  either  one  of  these  integral  paiti 
of  an  entry  is  defective,  that  it,  If  tbe  affidavit 
be  insuffident  in  its  showing,  or  if  the  apfdki 
tion  itself  is  informal,  or  If  the  paymoit  ii 
not  made  in  actual  cash,  the  register  and  r^ 
oeiver  are  Justified  in  rejecting  the  api^catioo. 
But  if,  notwithstanding  these  defects,  the  ap> 
plication  is  allowed  by  the  land  officers, -and  a 
certificate  of  entry  is  aelivered  to  the  apfdican^ 
and  the  entir  is  made  of  record,  such  entry  msy 
be  afterwards  canceled  on  account  of  theee  de 
fects  by  the  commissioner,  or  on  appeal  by  tbe 
Beoretary  of  the  Interior;  or,  aa  is  often  the  pn& 
tioe,  the  entry  may  be  suspended,  a  heaiiog 
ordered,  and  the  party  notinedtoshowbysop 
plemental  proof  a  full  complianoe  with  Uie  re- 
quirements of  the  Department;  and  on  failure  to 
do  so  the  entry  may  then  be  canceled.   But  these 
defects,  whemertheybe  of  form  or  snbstaDoe, 
by  no  means  render  the  entry  absolutely  a  nul- 
lity.   So  long  as  it  remains  a  subeistinff  entiy  of 
record,  whose  legally  has  been  passedfupoD  bj 
the  land  authonties  and  their  action  remaina 
unreversed,  it  Ib  such  an  appropriation  of  tbe 
tract  as  segregates  it  from  the  public  domaiii, 
and  therefore  precludes  it  from  subseqneDt 
grants.    In  tbe  case  before  us,  at  tbe  time  oi 
the  location  of  tbe  Company's  road,  an  exami- 
nation of  the  tract  books  and  the  plat  filed  in 
the  office  of  the  register  and  receiver,  or  in  tb« 
land  office,  would  have  disclosed  Tamer's  entry 
as  an  entiy  of  record,  accepted  by  the  proper 
officers  in  the  proper  office,  together  witb  the 
application  and  necessary  money— an  entry  tiie 
imperfections  and  defects  of  which  could  bsfe 
been  cured  by  a  supplemental  affidavit  orbf 
other  proof  of  the  requisite  qualifications  of  the 
applicant    Such  an  entry  attached  to  the  tend 
a  right  which  the  road  cannot  dispute  forsof 
supposed  failure  of  the  entry-man  to  complT 
with  all  the  provisions  of  the  law  under  which 
he  made  his  claim.    A  practice  of  allowiof 
such  contests  would  be  fraught  with  tberraT* 
est  dancers  to  actual  settlers,  and  would  be 
subvermve  of  the  principles  uxK>n  which  Che 
munificent  railroad  grants  are  based. 

As  was  said  in  the  Dunmeyer  Cam,  fi^' 
"  It  is  not  conceivable  that  Congrees  intended 
to  place  these  parties  [homestead  and  preeop* 
tion  clfldmants  on  the  one  hand  and  the  railway 
company  on  the  other]  as  contestants  for  tb0 
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taod,  with  the  right  in  each  to  require  proof 
from  the  other  of  complete  performance  of  iU 
ohUgation.  Least  of  ail  is  it  to  be  supposed  that 
it  was  intended  to  raise  ap,  in  antagonism  to 
an  the  actual  settters  on  the  sofl,  whom  it  had 
mrited  to  its  occupation,  this  great  corpora- 
tion, with  an  interest  to  defeat  their  claims,  and 
to  conke  between  them  and  the  government  as 
to  the  performance  of  their  obligations." 
A  queition  somewhat  analogous  in  principle 

10  the  one  in  this  case  arose  in  NetohaU  t. 
aai^ger,  92  U.  8.  761  [28.*7e9].    In  that  case, 
KewhaQ  chdmed  under  a  patent  issued  to  the 
Western  Pacific  RaihxMul  Company  for  land 
cuppoeed  to  be  within  the  grant  made  by  the 
Ad  of  July  1, 1862  (12  Stat  489),  and  that  of 
Juhr  2, 18A  (18  Stat  856),  and  Sanger  claimed 
under  a  subsequent   patent   which   recited, 
among  other  things,  that  the  former  patent 
had  been  enroneouslj  issued.    The  Isiid  in 
coutroversj  had  been  within  the  boundaries  of 
a  claim  made  under  a  Mexican  grant,  which 
was  pending  in  the  Land  Department  of  the 
United  States  at  the  time  the  oraer  withdrawing 
the  railroad  lands  from  entry  was  made.    The 
Metican  clahn  was  rejected  a  few  days  there- 
after because  of  its  fraudulent  character.    Un- 
der that  state  of  facts,  the  contention  of  the 
ruhoad  company  was,  that,  the  Mexican  claim 
having  been  declared  invalid,  the  land  in  con- 
tamnj  became  subject  to  the  operation  of  the 
granting  Acts,  and,  therefore,  passed  to  the 
company.    But  this  court  declared  otherwise, 
and  hela  that  the  land  never  became  subject  to 
the  grant,  uid  that  the  claimant  under  the 
second  patent  had  the  better  title. 

In  addition  to  this,  section  2806  of  the  Rd- 
viMd  Statutes  provides: 

^^  Where  a  party  at  the  date  of  his  entiy  of  a 
tTMlof  land  under  the  Homestead  Laws,  or  sub- 
sequently thereto,  was  actually  enlisted  and 
ciiq>k>j«i  in  the  army  or  navy  of  the  United 
Stales,  bis  services  therein  shall,  in  the  admin- 
irtration  of  such  Homestead  Laws,  be  construed 
to  be  equivalent,  to  all  intents  and  purposes,  to 
s  TBBidaice  for  the  same  length  of  time  upon 
the  tnct  so  entered,"  etc. 

That  Act  is  a  curative  Act  or,  rather,  one 
pQttiog  a  construction  upon  the  prior  Act  of 
1851,  under  which  the  Turner  entiy  was  made. 
The  effect  of  it  is  to  declare  service  in  the  army 
or  Dsvv  of  the  United  States  by  the  applicant, 
St  the  date  of  an  entry  made  under  the  Act  of 
1854,  equivalent  to  actual  residence  upon  the 
hod  hf  him.    In  that  view  of  the  case  the  affl- 

11  dsYit  tai  the  Tomer  entry  was  sufficient;  for  in 
oootemidation  of  law,  ne  was  then  residing 
Qpoo  the  tract  eml*Taced  in  his  entry. 

The  conclusion  at  which  we  have  arrived  Is 
hi  harmony  with  the  later  rulings  of  the  Land 
Department.  See  Oraham  v.  Bd$tiiw$  A  D, 
fi.  Co.  (this  case)  1  Land  Dec  862;  8t.  Paul, 
MdM.R  Co.  V.  FcT9eth,  8  Land  Dec  446; 
S»,  Minn,  B.  Ez,  Co.  v.  GtUUpean,  8  Land 
Dec  155:  HoiHtioidD.  B.  Co.  v.  United Btaiu, 
8  Land  Dec  479;  8t.  Paul,  J£.  dM.  R.  Co.  y. 
L»K  8  Land  Dec  506;  H(uHng$  d  D.  R.  Co. 
^,WkUnati,  4  Land  Dec  249,  snd  many  others 
of  like  tenor  and  effect 

It  b  true  that  the  decisions  of  the  Land  De- 
partment on  matters  of  law  are  not  binding 
upon  this  court,  in  any  sense    But  on  ques- 
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tions  similar  to  the  one  involved  in  this  case 
they  are  entitled  to  great  respect  at  the  hands 
of  any  court  In  Cnited  8tate$  v.  Moore,  95  U. 
S.  760,  768  [24:588,  589],  this  court  said:  "The 
construction  given  to  a  statute  by  those  diars^ed 
with  the  duty  of  executing  it  is  always  entiUed 
to  the  most  respectful  consideration,  and  ought 
not  to  be  overruled  without  cogent  reasons. 
.  .  .  The  officers  concerned  are  usually  able 
men,  and  masters  of  the  subject  Not  unfre- 
quentiy  they  are  the  draftsmen  of  the  laws  they 
are  afterwards  called  upon  to  interpret."  See 
also  Brown  v.  United  States,  118  U.  S.  668, 571 
1^:1079, 1080],  and  cases  there  dted;  United 
Statee  v.  Burlington  dk  M.  B.  B.  Oo.9S\J.  S. 
884,  841  [25:198,  200];  Kansas  Pae.  B.  Co.  v. 
Atchison,  T.dS.F.B.Co.  112  U.  S.  414, 418 
[28:794, 796]. 

Other  subsidiary  questions  have  been  argued 
by  counsel  for  plaintiff  in  error,  but  they  are 
all  virtually  disposed  of  in  the  foregoing. 

For  the  foregoing  reasons  we  concur  with  the 
court  below  that  Turner's  homestead  entry  ex- 
cepted the  land  from  the  operation  of  the  rail- 
road grant;  and  that  upon  the  cancellation  of 
that  entiT  the  tract  in  question  did  not  inure  to 
the  benefit  of  the  Company,  but  reverted  to  the 

Sovemment  and  became  a  part  of  Uie  public 
omain  «ibject  to  appropriation  by  the  first 
legal  applicant,  who,  as  the  record  shows,  was 
the  defendant  in  error,  Julia  D.  Whitney,  nSs 
Graham. 

The  decree  qfiAs  Supreme  Court  qf  MinnesoU^ 
is  affirmed. 


NANOT  A.  BRADLEY,  Wife  of  J.  H. 

SOHBBM,  BT  AL.,  ApptS,, 

HORACE  B.  OLAFUN  bt  al. 

(See  8.  a  Beporter*s  ed.  87^-808.) 

Suit  to  strengthen  title  to  land—mortgoffs, 
when  not  merged  in  title— mortgage  to  wife, 
when  prior  lien — omission  to  record  mortgage 
--conveyanee,  whsn  does  not  defeaJl  mortgage. 

1.  Apersonwhohasreoelvedaoonveyanoeof  the 
legal  title  to  real  estate  from  his  debtor  maj  in- 
stitute other  prooeedings  against  that  debtor,  in 
relation  to  the  same  property,  to  strengthen  his 
title  or  establish  his  lien. 

2.  A  mortgage,  whloh,  in  Louisiana,  a  wife  has  bj 
statute  on  her  hu8band*s  real  estate  for  her  mon- 
ey whioh  came  to  his  hands,  though  not  regis- 
tered, is  not  merged  in  a  simulated  and  fraudu- 
lent title  conveyed  by  her  husband  as  doAUm  on 
polemsnt. 

8l  In  that  State,  where  a  wife  has  a  right  of  mort- 
gage for  such  money,  and  has  received  a  convey- 
ance from  her  husband  of  property  whioh  did  not 
transfer  to  her  a  dear  titie,  and  has  resorted  to 
her  original  right  of  mortgage  by  recording  it 
against  the  property  before  any  other  Uen  has 
accrued  on  the  property,  such  mortgage  consti- 
tutes a  prior  and  superior  lien. 

4  The  omission  of  the  wife  to  record  her  mort- 
gage only  deprives  it  of  force  as  to  third  persons 
who,  at  the  time  of  its  recording,  have  perfected 
liens  on  the  property  of  the  husband. 

6w  A  conveyance  by  the  husband  to  his  wife  of 
property,  as  dotion  en  potoment,  which  is  subse- 
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queatlr  set  uldB,  doe*  not  defot  her  rtgbt  to  k 
moTtffase  for  her  dotal  or  parapberDRl  propertj'. 

[No.  110,] 
Arfftud  Sot.  14, 1889.     Decidtd  Dee  9. 1889. 

APPEAL  from  a  decree  of  the  Clicuit  Court 
of  the  nulled  States  for  tbe  Easiem  Db- 
trlct  of  Louidaua,  dUmUaliig  a  cross-bill  OD  de 
mmrer,  and  decreeing  that  the  lien  of  tbe 
complaiosDta  on  the  property  conveyed  by 
■  Jtdin  H.  ScbeentoNancy  A.  Bradley,  blBwife, 
Is  superior  and  paramount  to  the  mortga^ 
claim  of  nld  wife  on  laid  propertv.    Uatermii. 

The  facts  aic  ttated  in  the  oplnioD. 

Opinion  below,  37  Fed.  Rep.  420. 

Met»n.  Waiter  H.  Bager*  and  B,  B.  For- 
mma,  for  appellants: 

There  is  DO  common  law  of  the  United  States. 

Sendall  T.  17.  A  87  U.  8. 18  Pet.  631  (B:1181). 

Questions  aa  to  title  to  real  estate  and  mort- 
gages and  liens  thereon  and  their  rack  and 
prfority  must  be  determined  by  the  law  of 
the  Stat«  where  the  property  Is  iltuated. 

a^ydam  v.  WiUiamtim,  »  D.  &  24  How.  437 
(16:  742);  MeCormitk  t.  BiOlitant,  2S  U.  6.  10 
Wheat.  202  (6:  800);  Ortm  t.  Heal,  SI  TT.  B.  0 
Pet.  207  (8;  402);  Kwing  t.  A.  LouU,  72  U.  B. 
5  Wall.  418(18:  657). 

Tbe  word  "piivlleee"  Is  equlrslent.  In  Lon- 
Uiana,  to  a  itatutoiy  lien. 

Btetmn  t.  Ovrney,  17  La.  Ann.  1S2;  Jtird  Jfu- 
nidpalitg  T.  Ball,  2  La.  Ann.  MB;  fbntenot  y. 
BaiUav,  S  La.  Ann.  774;  ShroptAirt  v.  BusieU, 
9  La.  Ann.  Ml;  SbM  t.  Grant,  18  La.  Ana 


control  ol  tbe  Insolvent  court. 

IHeiBM  T.  BmitA,  i  Rob.  (U.)  83;  DwigM  r. 
Biman,  4  La.  Ann.  4M. 

The  equitable  lien  given  by  a  creditor's  UU 
In  a  State  where  the  common  law  prerslU,  can 
have  no  ezislenoe  in  a  Slate  where  tbe  common 
lawauditscomnlement,  the  chancery  law,doea 
not  prevail,  and  when  all  liens  or  their  equiva- 


V.  Lincoln.  187  Haaa.  408;  Troa  v. 
LoBttt,  122  Haaa.  671:  Ptmert  v.  Baifmond,  187 
Hasa.  468;  Joitt*  t.  Onrni,  68  U.  S.  1  Wall.  881 
(17:  658);  Say  v.  WaiAlmm,  68  U.  8.  24  How. 
SS3  (16:  712);  Soartt  v.  Ohiniquy,  38  Fed. 
Rep.  318. 

If  tbe  conveyance  ila(»on«n  pn^MTKnl  wi 
aside,  the  previously  recorded  mortgage  would 
revive  and  attach  to  tbe  property. 

Bovman  v.  MeKlerof/,  14  La.  Ann.  594; 
Ohaffty.  Morgan,  80  La.  Ann.  1807;  Sea  Or- 
lean*  Tn*.  Atto.  v.  Lal/raneAe,  81  La.  Ann.  889; 
Spencer  v.  Goodman,  83  1a.  Ann.  909;  Johnton 
v.  WaieT$.  Ill  U.  S.  840  (28:  647);  Adavu  " 
Fralon,  68  U.  8.  22  How.  488  (16:  377). 

Partnera  are  joint  owners. 

Bkiaman  v.  PurneU,  8  La.  Ann.  494;  Saea 
Bamoi,  10  La.  Ann.  417;  McSm  v.On^n.SS  La. 
Ann.  419. 

The  conrt  Brred  in  deereelns  a  cartnenhlD 


Mr.  Juitiee  HlUer  delivared  the  opinion  of 
tbe  court: 

Tbia  Is  an  appeal  from  the  Circuit  Conrt  of 
the  United  Suiea  for  tbe  Eastern  District  of 
Louisiana. 

Julius  Lisso  and  John  H.  Scbeeo  constituted 
_  mercantile  partnersbip  engaged  In  business 
In  the  Town  01  CousbatU,  Louisiana.  Horac« 
B.  Claflln,  Edward  E.  Eames  and  otbeta,  con- 
stituttng  the  Arm  of  H.  B.  CIafllnAOo.,of  Hie 
City  of  New  T(»k,  were  creditors  of  Llaao  and 
Scheen.andon  ibe4tb  day  of  December,  1878, 
they  commenced,  in  the  proper  state  court  of 
Louiidana,  a  suit  with  an  attachment  againrt 
Lisso  and  Scheen  and  ibeir  wives,  CUra  For- 
cheimei  and  Nancy  A.  Bradley,  and  otbers,  in 
acconUnoe  wltb  the  law  and  practice  of  Louiil- 
ana.  The  attachment  was  levied  upon  property, 
real  estate  mainly,  which  Is  tbe  subject  of  oon- 
troversy  in  tbia  case.  The  suit  was  afterward* 
removed  into  the  drcull  court  of  tbe  United 
States.  Tbe  recoid  of  tbe  case  In  the  circuit 
court  commences  with  a  bfll  In  chancery  Bled 
on  tbe  18th  day  of  November,  1879,  In  that 
t  by  H.  B.  (5laSin  el  at.  against  Jullua  Usao 
To  this  suit  Lisso  and  Clara  Forcheimer, 
his  wife,  and  John  H.  Scheen  and  Nancv  A. 
Bradley,  his  wife,  are  made  defendania.  This 
bill,  aner  giving  the  nameaol  the  persons  com- 
podng  the  partnership  of  plaintiffs,  who  are 
citizens  of  New  York,  and  of  the  defendants, 
who  are  dtiaeoa  of  Louisiana,  aliegea  that  the 
defendants  Usso  and  Scbeen  are  Indebted  to 
tbe  plaintiffs  In  tbe  sum  of  $9,680.14  on  prom- 
issory notes,  which  are  described  In  tbe  bill, 
and  on  an  open  account.  It  then  seta  out  tbe 
commencement  of  the  suit  and  altachment  of 
December  4, 1878,  and  that  certain  property  was 
seized  under  that  attachmeni  as  the  partnership 
and  individual  property  of  Lisso  and  Scbeen,  a 
schedule  of  wbicb  is  said  to  be  annexed  to  the 
bUI.  Tbe  plaintiffs  f orther  allege  that  b^  said 
seizure  tbey  have  acquired  a  jusi  and  valid  lien 
upon  the  property  seized  under  the  laws  of 
Louisiana.  Tbey  allege  that  said  Lisso  and 
Scbeen  obtained  the  goods  sold  by  complain- 
ants to  them  by  false  representations  as  to  their 
solvency  made  to  plalnnffs  In  New  York,  and 
Id  contemplatloo  of  tbe  fraud  and  Insolvency 
hereinafter  set  forth: 

"Among  other  assets  tbey  reported  tbe  real 
estate  herein  mentioned,  wbicb  tbey  declared 
to  be  and  which  is  Justly  worth  upwards  of 
t20,000.  That  thereafter,  and  on  or  about  tbe 
38d  November,  1B78,  being  entirely  insolvent, 
and  largely  indebted  not  only  to  your  orators, 
but  to  others,  the  said  JuHus  Usao  and  John 
H.  Scheen  did  conspire  and  oollude  with  their 
said  wives  and  their  said  wives  with  ibcm,  to 


chest,  binder,  delay  and  defraud  vour  orators, 
by  maktug  a  pretended,  simulatea  and  fraudu- 
leot  transfer  of  all  the  real  estate  of  the  said 


Lisso  and  Scheen  tmto  thdr  said  wivea,  n- 
spectlvely.  Including  alike  tbe  partnership  and 
Indirldual  real  property  of  said  Lisso  and 
Scheen  In  the  Town  of  Coutbatta  and  Pariata 
of  Red  River,  and  also  the  interest  In  the  U' 
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Ads  before  D.  H.  Hayee,  notary  public,  and  for  of  said  John  H.  Scfaeen,  at  the  time  the  bfllBof 
greater  certainty  your  orators  annex  hereto  and  complaint  herein  were  nled,  to  wit,  November 
refer  to  nid  acta  as  a  part  of  this  bill.  18th,  1879,  and  is  hereby  subjected  to  the  just 

"Now  your  orators  aver  that  said  acts  pur-  claims,  demands  and  Judgments  of  the  com- 
ported to  be  datians  en  paiemeni,  but  they  al-  plainants  herein,  subject  to  provisions  herein- 
lege  and  charge  that  they  and  each  of  them  was  after  made,  which  Judinnents  of  complainants 
and  is  illegal,  fraudulent,  simulated  and  void,  herein  a^aiost  said  Juuus  Lisso  and  John  H. 
and  workra  and  stfll  work  great  intunr  to  your  Scheen  in  sdido  are  as  follows: 
oraton;  that  they  were  ana  each  of  them  was  "H.  B.  Claflin  A  Ck).  v.  Lisso  A  Scheen,  No. 
made  when  the  transferors  were  solvent;  that  8888,  of  the  docket  of  this  court,  $9,680.14, 
after  sudi  transfers  the  transferors  had  not  with  interest  as  therein  set  forth, 
property  enough  left  to  pay  orators'  claims;  "H.  Bemheim  &  August «.  Lisso  &  Scheen, 
tliat  the  said  transferees  and  each  of  thcra  knew  No.  8880,  tf/55.88,  with  interest  as  therein  set 
of  the  insolvency  of  the  said  Lisso  and  Scheen,   forth.        • 

and  was  a  party  to  and  colluded  in  said  frwiid.  "Augusi,  Bemheim  &  Bauer  v,  Lisso  A 
They  further  show  that  the  price  named  in  said  Scheen,  No.  8881,  $2,826.86,  with  interest  as 
pretended  datioru  en  paiement  or  transfers  was  therein  set  forth. 

wholly  inadequate  and  fraudulent;  and  they  "Claflin  &  Thayer  «.  Lisso  &  Scheen,  No. 
show  that  even  if  the  said  acts  or  transfers  had  8822,  $2,298.57,  with  interest  aa  therein  set 
and  have  any  reality  in  law,  they  gave  and  give  forth. 

an  unjust  and  unlawful  preference  and  are  null  "And  it  is  further  ordered  that  any  mortgage 
and  void;  but  they  expressly  aver  and  charge  claims  which  said  Mrs.  Scheen  may  have 
that  the  said  Lisso  ana  the  said  Scheen  oweid  against  said  property  described  in  said  deed  of 
their  said  wives  nothing  whatever  at  the  time  November  28,  1878,  be,  and  the  same  are  here- 
of said  pretended  transfers,  whether  on  para-  by.  reserved  for  further  decision." 
phemal  account  or  othenvise.  This  reservation  had  reference  to  a  claim  by 

"And  your  orators  exhibit  this  their  bill,  as  Mrs.  Bradley,  the  wife  of  Scheen,  under  a 
well  in  aid  of  the  proceedings  in  said  suit  No.  mortgage  which  she  asserted  on  the  pro]3erty 
6883,  as  for  such  discovery  and  relief  as  they  in  controversy,  filed  in  the  proper  parishes 
may  be  entitled  to  in  the  premises."  where  the  land  in  question  lay,  where  thev 

were  duly  recorded,  namely,  in  the  proper  of- 

Tbe  grayer  of  the  bill  is,  that  defendants  may  floe  at  Bienville,  April  80, 1879,  and  that  of  the 
be  required  to  answer,  "and  that  the  said  trans-   Parish  of  Red  River,  June  6,  1879.    After  the 
fers,  or  dations  en  paiement,  passed  before  D.   consent  decree  had  been  rendered,  Mrs.  Brad- 
H.  Hayes,  notary  public,  on  the  28d  Novem-  lev  was  permitted  to  flie  an  answer  and  cross- 
her,  1^8,  may  be  declared  to  be  simulated,  bul  against  complainants  in  the  original  suit,      [3A^i 
fraudulent,  injurious,  illegal,  null  and  void,   setting  up  her  claim  under  this  mortgage,  to 
and  all  the|property  therein  described  subjected  which  there  were  a  demurrer  and  answer,  also 
to  the  Just  claims  of  and  debts  due  your  orators  replications.    On  the  19th  of  December,  1885, 
aa  aforesaid,  and  sold  to  pay  the  same;  and  that  the  following  agreement  was  filed,  bv  which 
the  debts  due  and  owing  to  your  orators  may  the  case  came  on  to  be  heard  on  the  bills,  an- 
be  dulv  liquidated  bv  proper  decree  as  to  the  swere  and  demurrers: 
said  aefendants,  Lisso    and  Scheen,  as  well  <«rnafli««  ^  ^i  \ 
as  to  the  other  defendants."  ^**^°  et  <u.  \  ^^   8896-99.— Four  consol- 

Other  proceedin/^  of  a  similar  character  were     VAoAogt  al      \  idated  causes, 

institutea  against  the  same  defendants  at  about  m^o  gave  time  and  expense  to  both  sides,  it 
SonXgi^%'^.  fnd'^ha^  P!^a^i2^;i  1  S.*^^  W  ^^1  comp^-nts  -ay  witharkw 
BiUa  ideSTical  hi  tiieir  hmgu^  wUh  those  of  ^^Z^f^^'^^^  fljfd  AnHi  ^?h  ?SSi^.^d 
Claflin  &  Co.  were  filed  ^st  defendants.    ^t^,^''\^^^xt^^  ^^m 

They  were  afterwards    by  an  agreement  of  K^d  theS^id^MraS^^^^^ 
counsel  and  the  order  of  the  court,  consolidated  h»  renlicatior  to  said  answer  rwith  riffhta 
and  tried  toirether  as  one  cause.    In  these  cases  jer  replication  lo  s^a  answer  (.wiin  ngnw. 
•»«;o  ii!«tJ^K5r#^  ♦k1,1^  «^««««rr!#Vii   however,  reserved  to  both  parties  to  renew  said 

IS^  n^^  n  ^n  nn^H  f;«h^^^  pleadiuw  and  reinstate  the  issues  aa  hereinafter 

o^  ^  en^r^  Tdeci^on  Januiv^^^^^^  i^r^^.  and  that  complainanta  may  file  their 

•-That  as  to  the  act  of  conveyance,  or  (fat^m  ^°.Tt°„ ?Sl^tiirHpZ^^^  th« 

.^  mx^i^^M-^4  ^.^>^k*,j\  ««  ♦!»«.  K«ii«  ^9  ^wv^•v1»«..«  lo  case  saia  demurrers  are  overruled,  tne 
tffi|MM«m«n<,  recited  in  the  bills  of  complaint    -nswprn  and  rpnliPAtionafthove  mentioned  mav 


^o^^^^^tiUrr^'h^K'^Wthi  J^-naH^e*Prenti«..  for  co«.pla,». 

'Z'^T^t,  iSd"Sy  fhe^eT r.  "^ '  «•  «»«««.  for  defendant.- 

acribed  and  purporting  there oy  to  be  conveyed  The  decree  of  the  court,  rendered  on  Febm- 

to  said  Mrs.  mney  A  Bradley,  wife  of  John  ary  6\  1886,  declared: 

II.  Scheen,  declared  to  have  been  the  property  "That  the  demurrers  of  the  complainants 
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herein  to  the  said  cross-bill  of  the  said  Mrs. 
Kancy  A.  Bradley,  wife  of  John  H.  Scheen,  be, 
and  the  same  hereby  are,  sustained,  and  the 
said  cross-bill  dismissed . 

[385]  **ii  jg  further  ordered  and  decreed  that  the 
lien,  privilege  and  preference  of  the  complain- 
ants herein  on  the  property  or  its  proceeds  de- 
scribed in  the  conveyance  thereof,  made  Nov- 
ember 8, 1878,  from  said  John  H.  Scheen  to 
said  Nancy  A.  Bradley,  his  wife,  by  act  before 
D.  H.  Hayes,  notary  public  for  the  Parish  of 
Red  River  (which  conveyance  has  been  revoked 
as  to  ^e  complainants  bv  the  decree  herein  of 
January  22, 1888,  and  which  property  has  been 
subjected  to  the  Judgments  oi  the  complainants 
in  said  decree  speciaUy  detailed),  be,  and  are 
hereby,  recognized,  declared  and  made  execu- 
tor]^* Aod  are  adjudged  to  be  in  all  respects  su- 
perior and  paramount  to  all  and  any  mortgage 
claim  or  other  debt  or  demand  of  the  said  Mn. 
Nancy  A.  Bradley,  wife  of  said  John  H.  Scheen, 
set  up  in  this  cause,  and  are  declared  to  be  a 
first  lien,  privilege  and  preference  on  the  said 
property,  its  proceeds,  fruits,  revenues,  repts 
and  profits." 

It  is  from  this  decree  that  the  present  appeal 
bv  Mrs.  Bradlery,  wife  of  Scheen.  is  taken,  and 
all  other  Questions  are  bv  the  original  consent 
decree  and  by  the  state  of  the  record  eliminated 
Irom  the  case,  except  that  which  concerns  the 
validity  of  the  mortgage  of  Mrs.  Bradley  on 
account  of  the  paraphernal  property  which 
passed  to  her  husband,  for  which  this  mortgafi^e 
was  inscribed.  It  is  necessary  to  add  that  in  the 
progress  of  this  case  the  attacnments  which  had 
been  issued  and  levied  on  the  property  in  con- 
troversy were  dissolved,  and  tnat  an  ordinary 
Judgment  was  rendered  personally  against  Lisso 
and  Scheen  for  their  indebtedness  to  the  parties 
plaintiff  to  this  suit  It  is  therefore  clear  that 
Uie  plaintiffs  derived  no  aid  in  establishing  their 
lien  upon  the  property  by  reason  of  these  at- 
tachments, and  it  seems  to  be  conceded  in  the 
argument  of  counsel  that  such  Uen  as  they  may 
have  commenced  with  the  filing  of  their  bills 
on  the  18th  of  November,  1879.  The  object  of 
those  bills,  it  will  be  observed,  was  to  set  aside 
the  conveyance  made  by  Lisso  and  Scheen  to 
their  wives,  of  November  28, 1878,  which  is  said 
to  be  a  datum  en  paiement  under  the  Louisiana 
law,  that  is,  a  proceeding  by  which  the  hus- 
band, in  this  case,  conveyed  to  his  wife  certain 
real  estate,  which  she  accepted  as  pavment  i>ro 
tanto,  to  wit,  at  $10,000,  on  her  debt  against 
him  arisinff  out  of  her  paraphernal  property 

|686]  ^&(  came  Into  his  control;  and  although  the 
subsequent  mortgage  instituted  by  Mrs. 
Scheen,  which  it  was  supposed  would  cover  the 
proper^  now  in  controversy,  had  been  re- 
corded in  the  proper  parishes  April  80, 1879, 
and  June  6, 1879,  which  was  in  one  instance 
seven  months  and  the  other  nearly  six  months 
before  the  bill  of  complaint  was  filed,  no  refer- 
ence is  made  in  that  hill  to  this  mortgage  and 
no  attempt  made  to  have  it  declared  void  or  set 
aside,  but  the  plaintiffs  were  content  to  take  a 
decree  settingi^de  the  first  conveyance  of  Nov- 
ember 28,  1978;  and  it  is  only  by  reference  to 
the  reservation  in  the  decree  that  any  notice  Is 
taken  of  the  mortgage  of  Mrs.  Bradley. 

As  there  tone  answer  to  Mrs.  Bradley's  croat- 
bill,  and  as  the  case  before  us  rests  altogether 
upon  the  sufilciency  of  the  allegations  oi  that 
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bill  to  establish  her  right  under  that  mortgage, 
we  must  look  to  that  alone  to  determine  the 
question.  Mrs.  Bradley  sets  out  in  very  dis- 
tmct  terms  that  her  husband  at  various  times 
received  from  her  father  advancements  made  to 
her  and  from  her  estate,  which  are  specifically 
set  out  and  amount  to  the  sum  of  $29,821.28, 
for  which  she  claims  interest  at  the  rate  of  five 
per  cent  per  annum.  By  Uie  law  of  Louisiana 
the  assertion  of  this  claim  of  a  wife  against  a 
husband  and  against  his  property  is  an  «r  parii 
proceeding,  by  which  the  wife,  with  otvtaiii 
formalities,  makes  out  an  account  of  the  foun- 
dation of  her  claims  against  her  husband,  and 
has  it  recorded  In  the  proper  book  of  records  of 
the  parish  or  parishes  where  the  lands  of  her 
husband  lie.  Until  this  is  done  her  claim 
affects  no  other  person,  and  this  act  of  reoordii^ 
what  is  called  a  mortj^ige  is  the  initial  proceed- 
ing by  which  the  daim  against  her  husband's 
property  is  made  effective.  But  after  it  is  so 
record^  all  persons  are  bound  to  take  notice  of 
the  existence  of  the  claim,  as  though  the  hus- 
band had  himself  executed  a  mortgage  to  his 
wife  to  secure  the  payment  of  the  debt  What 
may  be  set  up  by  creditora  of  the  husband  or 
by  purchasera  of  his  real  estate  to  defeat  the 
claim  thus  instituted,  it  is  not  necessary  to  In- 
qiure  in  this  case,  because  no  attack  is  made 
upon  the  justice  of  the  claims  of  Mrs.  Bradley 
against  her  husband  nor  upon  the  regularity  of 
the  proceedings  by  which  this  mortgage  was 
instituted.  No  answer  being  filed  to  the  crosa- 
bill,  the  statements  in  it  are  to  be  taken  as  true 
so  f ar  ap  ^J^ey  are  pertinent  to  the  qneatloD 
befopr  the  court  It  is  thus  admitted  by  the 
demurrer  to  the  bill  that  Scheen  had,  prior  to 
the  80th  day  of  April,  1879,  received  of  the 
paraphernal  and  dotal  property  of  Mrs.  Bradl^ 
coming  through  her  father  the  sum  aUesed  in 
her  bill,  $29,821.28,  for  which  he  was  indebted 
to  her,  and  that  she  followed  the  course  pointed 
out  by  the  law  in  establishing  what  the  statute 
of  Louisiana  calls  a  mortgage  on  his  real  estate 
to  secure  the  payment  of  that  indebtedneas. 
No  fraud  is  alleged  by  appellees  in  r^^ard  to 
this  transaction.  No  denial  of  its  truth  is  made 
in  the  record.  Some  attempt  is  made  in  Uie 
way  of  argument  to  assert  the  priority  of  the 
appellees  because  their  attachment  was  levied 
upon  the  property  before  a  record  was  made  of 
appellant's  mortgage,  but  with  the  dissolution 
of  that  attachment  any  lien  which  could  depend 
upon  it  fell.  In  the  knguage  of  counsel  for  tho 
appellees  in  this  case,  the  attachments  having 
been  dissolved  on  technical  grounds  only  Judg- 
ment for  the  money  demand  was  rendered  id 
each  case  in  June,  1880.  As  these  judgments 
were  rendered  long  aiter  the  recording  of  Mrs. 
Bradlev's  mortgage,  they  could  not  effect  alleo 
prior  to  hers,  and  by  the  dissolution  of  the  at- 
tachments no  lien  acquired  by  them  could  affect 
her  interest  at  all. 

The  g^und  on  which  the  invalidity  of  this 
mortgage  is  asserted  by  appellees  is  that  at  the 
time  Mn.  Bradley  had  it  inscribed  in  the  proper 
book  the  proper^  was  her  own,  and  the  thle  to 
It  was  in  her  by  reason  of  the  conveyance  made 
by  Scheen  to  her  In  payment  of  his  debt  to  her, 
which  was  the  aobject  of  the  controversy  be- 
tween the  parties,  and  whkh  was  set  aside  Id 
the  consent  decree  rendered  January  22,  1888. 
It  Is  asserted  In  argument  that,  because  the  title 
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ownersbip  of  that  property  was  id  her  at 

the  time  she  inscribed  the  mortgngo  dow  Id 
cootioTersy,  she  could  DOt  in  such  a  proceediDg 
create  a  valid  mortgage  oo  her  own  property; 
that  at  that  time  Scheen,  her  husband,  against 
whom  the  mortjgage  lien  was  asserted,  had  no 
title  or  interest  m  the  property,  and  that  there- 
fore the  proceeding  was  of  no  effect    This 
propoaitioD  is  earnestly  insisted  upon  by  coun- 
sel, and  seems  to  have  been  the  one  on  which 
the  drcuit  court  rested  its  decision  dismissing 
Mra.  Bradley's  bOl.    (27  Fed.  Rep.  420^    We 
are  not  referred  to  any  clause  of  the  Code  of 
Txmlriana  which  asserts  this  principle,  nor  have 
we  been  able  to  find  it  in  any  article  or  section 
of  that  code.    It  seems  to  be  counsel's  inference 
from  the  general  state  of  the  law  concerning 
mort^ges  and  the  title  to  real  estate.    Refer- 
ence IS  made  in  the  brief  of  counsel  to  the  case 
of  TncMeTid  v.  MiUer,  7  La.  Ann.  688,  and  to 
the  cases  of  MiUer  y.  Sherry,  09  U  8.  2  Wall. 
24»  [17:  8801,  and  Lwm  y.  Bol>bini,  46  Dl.  279, 
which  are  also  mentioned  in  the  opinion  of  the 
Judge  who  decided  the  case  below:  but  these 
cases  only  concern  the  effect  to  be  given  to  « 
decree  rendered  in  favor  of  a  Judgment  creditor 
nttine  aside  a  prior  conveyance  of  the  debtor 
as  a  fraudulent  obstruction  in  the  way  of  the 
Judgment  creditor.    None  of  them  establish 
the  doctrine  contended  for  in  this  case,  that  a 
penoD  who  has  received  a  oonvejyance  of  the 
Kgal  title  to  real  estate  from  his  debtor  may  not 
institute  other  proceedings  against  that  debtor 
in  relation  to  tbe  same  property  to  strengthen 
Idi  title  or  establish  his  lien,  if  it  is  his  interest 
to  do  so.    That  this  may  be  done  under  the 
Enfflbb  system  of  equitable  jurisprudence  is 
well  estabushed.  and  no  reason  can  be  seen, 
other  in  law  or  in  equity,  why  a  party  who  has 
received  such  conveyance,  commg  to  see  that 
faii  title  through  it  \a  not  perfect,  Uiat  the  con- 
veyance itself  mav  be  void  or  voidable,  and  that 
thereby  he  may  lose  the  debt  or  consideration 
of  the  conveyance,  may  not  institute  any  pro- 
ceeding iuiown  to  the  law,  and  not  unjust  or 
ioequiuble,  by  which  his  defective  title  may  be 
itrengthened  or  his  original  lien  made  effectual 
tod  established  in  r^ani  to  the  property.    One 
of  the  most  common  Instances  of  this  character, 
▼enr  similar  in  its  nature  to  the  transaction  now 
uoder  consideration,  is  that  of  a  mortgagee 
▼bo,  by  the  English  common  law,  was  treated 
tt  holdiog  the  legal  title  with  an  equity  of  re- 
demption in  the  mortgagor,  but  who  accepts  a 
ooDveyance  of  that  equity  of  redemption  to 
wmsdf  by  the  mortgagor  as  payment  of  the 
oeht  secured  by  the  mortgage.    £q  such  case  it 
ottj  happen  that  the  mortgagor  has  created 
I]    oto  hens  or  incumbrances  upon  the  property 
between  the  execution  of  the  mortgam  ana  that 
0^  the  deed  conveying  to  the  mortgagee  the 
equity  of  redemption.    If  this  conveyance  of 
the  equity  of  reaemption  is  to  be  treated  as  ab- 
lolate  payment  of  the  debt  secured  by  the 
tnortirage,  which,  as  between  the  mor^agor 
tnd  mortgagee,  it  is  intended  to  be,  then,  the 
^ortgage  behog  paid  off  and  discharged,  and 
of  DO  fortber  effect,  the  parties  who  have  ob- 
laioed  a  hen  subsequent  to  that  mortgage,  but 
P^  to  the  sale  to  the  mortgagee,  wotud  find 
^^beir  Uen  to  be  a  prior  incumbrauoe  upon  the 
Property,  and  superior  to  the  title  conveyed  by 
ae  mortgagor  to  the  mortgagee.    To  prevent 
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this  inlustice,  equity  has  established  the  prin- 
ciple that  by  holding  the  possession  of  his 
mortgage,  and  not  maldng  any  release  or  satis- 
faction, he  may  continue  to  have  the  benefit  of 
that  mortgage  as  a  lien  prior  to  that  of  the 
parties  whose  rights  have  intervened,  and  thus 
be  takes  the  title,  which  is  intended  to  be  a  dis- 
charge of  that  debt  as  between  him  and  bis 
debtor,  while  he  holds  the  mortgage  itself  to  be 
so  far  alive  as  to  protect  him  against  the  subse- 
quent incumbrances  on  his  own  land.  The 
analogy  of  that  principle  of  equitable  jurispru- 
dence to  the  case  before  us  is  obvious.  In  both 
cases,  because  equity  requires  it,  the  common- 
law  doctrine  of  merger  of  the  two  titles  does  not 
occur.  In  favor  oi  the  party  whose  interest 
would  otherwise  suffer,  they  are  both  kept 
aUve.  In  this  case  the  mortgage  which  the  law 
gave  Mrs.  Bradley  on  her  husband's  real  estate 
for  her  money  which  came  to  his  hands,  though 
not  registered,  was  not  merged  in  the  simulated 
and  fraudulent  title  conveyed  by  her  husband 
as  dation  en  paiemsnt,  JPbrbei  y.  Moffatt,  18^ 
Ves.  Jr.  884;  Mulford  y.  Petenon,  85  JN.  J.  L. 
1271  MaUary  v.  Httckcock,  29  Ck>nn.  l^iSloeum 
V.  daUin,  22  Vt  187;  Wiekersham  y.  Beeves,  I 
Iowa,  418. 
By  the  Ck)de  of  Louisiana,  article  8819  (8287): 

"The  wife  has  a  legal  mortgage  on  the  prc^ 
erty  of  her  husband  in  the  following  cases: 

"1.  For  the  restitution  of  her  dowry,  and  for 
the  reinvestment  of  tbe  dotal  property  sold  by 
her  husband,  and  which  she  brought  in  mar- 
riage, reckoning  from  the  celebration  of  the 
marriage. 

"2.  For  the  restitudon  or  reinvestment  of 
dotal  property,  which  came  to  her  after  the 
marriage,  either  by  succession  or  donation, 
from  the  day  the  succession  was  opened  or  tbe 
donation  perfected. 

"8.  For  tbe  restitution  or  reimbursement  of 
her  paraphernal  property." 

We  understand  this  article  as  declaring  the 
existence  of  such  mortgage  or  lien  from  the 
time  when  the  dotal  or  paraphernal  property 
of  the  wife  was  received  by  the  husband. 
Seheen  v.  Ohaffe,  86  La.  Ann.  220.  Certainly 
such  Ib  the  meaning  of  the  article  as  between 
the  husband  and  wue.  But  as  to  other  parties, 
it  is  declared  by  section  8847  that  '*no  mort- 
gage or  privilege  shall  hereafter  affect  third 
parties,  unless  recorded  in  the  parish  where  the 
propertv  to  be  affected  is  situated;"  and  by  seo- 
aon  8849,  that  when  the  evidence  of  such  legal 
mortgage  existing  in  favor  of  a  married  woman 
sh^  not  exist  in  writing,  then  ''a  written  state- 
ment, imder  oath,  made  by  the  married  woman, 
her  husband,  or  any  other  person  having 
knowledge  ox  all  the  facts,  setting  forth  the 
amount  due  to  the  wife,  and  detailing  all  the 
facts  and  circumstances  on  which  her  claim  is 
based,  shall  be  recorded." 

The  appellant  in  this  case  having  this  undis- 
puted right  of  mortgage  for  the  |S^.821.28  set 
out  in  her  bill,  and  perceiving  that  it  might  be 
lost  either  by  the  fraud  of  her  husband  in  mak- 
ing the  conveyance  to  her  cft  by  some  other  im- 
perfection, by  which  it  did  not  transfer  to  her 
a  clear  title  to  the  property  mentioned  in  the 
conveyance,  resorted  to  her  original  right  of 
mort^ige  against  the  property,  which  she  un« 
dertook  to  make  effectual  by  recording  it,  as 
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the  law  required,  in  the  parishee  where  the  real 
estate  lay.  She  thus,  as  Id  the  case  of  the 
mortgage  mentioned  in  the  English  equity  Ju- 
risprudence, reverted  to  her  original  iiffht. 
which  was  prior  to  all  the  conveyances  ana  all 
the  suits  about  this  property  set  out  in  this  rec- 
ord; and  as  it  was  inscribed  before  any  lien 
accrued  to  the  appellees  on  that  property,  or 
any  right  to  appropriate  it  to  the  payment  of 
that  debt,  it  is  not  perceived  why  her  mortgage 
does  not  constitute  a  prior  and  superior  daim 
to  theirs. 

There  is  found  running  through  the  whole 
of  this  record  an  attempt  to  control  the  action 
of  the  circuit  court  of  the  United  States  in  the 
case  by  the  introduction  of  proceedings  had 
in  the  local  court  of  Louisiana,  which  would 
have  undoubted  jurisdiction  if  it  were  not  for 
tiie  prior  commencement  of  proceedings  in  the 
circuit  court  in  the  present  case.  These  state 
court  proceedings  orf^rinated  in  a  surrender  by 
Lisso  and  Scheen  of  all  their  property  of  what- 
ever description  for  the  benefit  of  all  their  cred- 
itors, after  the  proceedings  in  this  case  had 
been  commenced  and  the  appointment  by  the 
Tenth  District  Court  of  the  Parish  of  Red  River 
of  a  syndic,  namely,  Christopher  Chaffe,  Jr., 
to  take  charge  of  all  their  assets,  convert  them 
into  money,  and  pay  it  out  on  the  debts  of  the 
firm  of  Lisso  &  Scheen.  In  that  proceeding, 
which  of  course  could  not  oust  the  circuit  court 
of  the  United  States  of  its  Jurisdiction  to  pro- 
ceed in  the  present  case  already  before  it,  Mrs. 
Bradley  filed  her  claim  under  the  oria^nal  da- 
tion  en  paiement  made  by  Scheen  to  her,  and 
her  mortgase,  the  same  uiat  is  in  controversy 
here»  asserting  the  superiority  of  her  claim  on 
the  real  estate  in  controversy  in  this  suit  against 
the  syndic  and  the  creditors  whom  he  repre- 
aentea.  That  case,  so  far  as  Mrs.  Bradley  was 
concerned,  followed  very  much  the  same  course 
as  the  present  case,  ana  it  came  twice  before 
the  Supreme  Couii  of  Louisiana.  The  first  of 
these  cases,  that  of  C^^<f  v.  Scheen,  is  reported 
in  84  La.  Ana  684.  The  question  there  had 
relation  to  the  validity  of  the  same  conveyance 
by  Scheen  to  his  wife  as  a  daticn  en  paiement^ 
in  which  the  court  declared  that  conveyance  to 
be  void  in  the  following  language: 

"For  these  reasons,  and  after  thorough  and 

Erolonged  study  of  the  question,  and  of  all  Uie 
iw  and  the  facts  bearing  on  it,  we  are  forced 
to  the  conclusion  that  this  act  of  giving  in  pay- 
ment was  null  and  void  and  without  effect  as 
to  the  creditors  of  J.  H.  Scheen." 

But  the  court  in  that  case  declared  that  what- 
ever other  claims  Mrs.  Scheen  may  have  against 
her  husband,  J.  H.  Scheen,  are  reserved  to  her 
with  the  right  to  prosecute  them  in  such  mode 
and  manner  as  the  law  may  provide.  Subse- 
quently Mrs.  Scheen  did  prosecute  in  the  Dis- 
trict Court  of  the  Parish  of  Red  River  her 
claim  under  the  mortgage,  which  is  now  the 
subject  of  controversy,  and  that  case,  which 
also  went  to  the  Supreme  Court  of  Louisiana, 
and  is  reported  in  86  La.  Ann.  217,  was  decided 
in  her  favor  as  to  the  validity  of  the  mortgage. 
The  court  says:  "The  greater  part  of  the  in- 
debtedness claimed  grows  out  of  the  husband 
collecting  and  usinc  the  moneys  realized  on 
promissory  notes  taKen  on  Uie  sales  of  lands, 
and  alleged  as  stated,  to  have  been  donated  to 
the  pUintiff. '    The  court  says  further:    "The 
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validly  of  these  donations  is  not  questioned  by 
the  donor  nor  his  heirs,  nor  his  creditors,  and 
we  cannot  perceive  any  riffht  in  the  creditors 
of  Scheen  to  raise  such  objection.  It  is  sufH- 
cient  that  the  husband  received  or  collected  the 
funds  in  question  as  agent  of  his  wife,  and  un- 
der color  of  the  right  claimed  by  her  and  rec- 
ognized by  him."  "The  most  serious  contest,'* 
says  the  court,  "is  in  regard  to  the  legal  mort- 
gage claimiKl.  One  of  tiae  grounds  was  that  it 
was  not  inscribed  prior  to  tne  1st  of  January, 
1870."  Tr7  this  the  court  replies  "that  the 
omission  in  register  at  that  time  only  deprived 
the  morttftt^  of  force  with  respect  to  third 
persons,  who  at  that  date  had  mortgages  or 
pledges  upon  the  property  of  the  husband  that 
are  so  far  superior  to  the  claims  of  the  wife. 
So  far  as  relates  to  the  husband  and  his  prop- 
erty, the  mortgage  in  favor  of  the  wife,  if  there 
eidisted  one,  continued  to  exist  without  regis- 
try, and  if  recorded  subsequently  took  effect  as 
to  third  persons  from  the  date  of  its  registry. 
The  evidence  of  plaintilTs  legal  mortgage 
against  her  husband  was  recordea  in  the  Pariah 
of  Red  River  in  1879,  and  its  effect  upon  the 
immovables  in  that  parish  surrendered  by  the 
insolvent  was  properly  recognized  by  the  judg- 
ment." There  was  then  considered  a  question 
as  to  the  registry  in  the  Parish  of  Bienville, 
which  seems  not  to  have  been  proved,  and 
which  was  left  open  for  further  consideration. 
Although  the  direct  question  of  the  effect  of 
the  prior  conveyance  of  Scheen  as  dation  en 
paiement  is  not  referred  to  in  this  last  report, 
it  is  obvious  that  the  whole  case  was  a  proceed- 
ingin  the  Tenth  District  Court  of  the  Parish 
of  Ked  River  in  regard  to  the  rights  of  the  syn- 
dic Chaffe  in  this  property;  and,  in  the  one 
case,  that  part  of  It  which  related  to  the  datum  f 
en  paiement,  the  court  in  the  first  of  these  re- 
ports declared  that  conveyance  void,  but  remit- 
ted Mrs.  Bradley  to  her  rights,  if  she  had  any, 
under  ^e  mortgage  inscribed  April  80th,  18TO; 
and  that,  when  the  proceedings  to  enforce  that 
right  came  before  tne  same  court,  it  declared 
the  mortgage  to  be  valid  for  all  property  within 
the  pari^  where  it  was  recorded.  It  must 
necessarily  have  considered  the  effect  of  the 
previous  conveyance  in  payment  which  it  bad 
set  aside,  upon  the  mortgage  it  now  declared 
to  be  valid.  It  can  hardly  oe  believed  that  if 
that  prior  conveyance  constituted  any  lawful 
obstruction  to  the  right  of  Mrs.  Bradley  to  re- 
cord and  assert  her  mortgage,  which  the  cowirt 
said  had  existed  long  prior  to  any  of  these  pro- 
ceedings as  between  her  and  her  husband,  and 
which  was  made  effectual  when  it  waa  record- 
ed, it  would  not  have  been  considered  and  re- 
ferred to.  It  is  a  fair,  if  not  a  necessary,  infer- 
ence from  these  two  cases,  that  the  counsel  en- 
gaged in  them  and  the  court  which  decided 
them  did  not  perceive  in  the  conveyance  of 
Scheen  to  Ids  wife  anything  which  defeated 
her  right  to  the  mortoage  for  her  dotal  or  parm- 

1>hemal  property.  The  question  as  to  the  va- 
idity  of  that  mortgage,  after  the  court  had  set 
aside  the  conveyance  as  dation  en  paiement, 
was  precisely  the  same  as  the  one  in  Vb»  drcuit 
court  of  the  United  States,  whose  decree  we 
are  called  to  revise,  and  we  think  we  are  safe 
in  following  the  dedsion  of  the  Supreme  Court 
of  Louisiana  on  the  same  facts  under  Louisiana 
I  law.    The  result  of  these  considerations  is, 
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lAM  KLEIN  ST  Ai..,  as  Fbiebbbo.  Klein 
A  CoMFAHT,  Pfflt.  in  Err.^ 

SOLOMON  HOFPHEIMER  bt  ▲!..,  as 
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IfMtrt.  M.  F.  Morris  and  Tm  if.  Levi 
for  plaintifffl  in  error. 
Jfr.GeoripeHoadljfordefendantslnerror. 


L  One  who  has  sold  his  interest  In  propectf  can- 
not \ff  his  own  sutseqnont  statements  of  the 
natnreof  the  transaction  defeat  the  title  he  has 
timnaftered;  jet  tf  hJto  statements  are  made  In  the 
preKDoe  of  one  of  the  defendants,  who,aspart^ 
nef*.  were  the  pnrohaeers  of  the  propttty,  who 
eoncart  In  soeh  statements,  tb07  are  admissible 
a^Kinst  hhnand  his  partners,  in  an  action  to  sub- 
jeet  the  property  or  its  avails  to  the  debt  of  a 
creditor  of  the  seDer,  on  the  ground  that  the 
Bile  was  fraudulent  as  to  creditors. 

1  Where  an  aartgTiment  of  notes  and  accounts 
beloncing  to  an  insolrent  debtor  was  a  part  of  a 
lisiMaiilinn  bj  which  hia  whole  property  was 
dlftriboted  to  certain  of  his  creditors  In  fraud  r«f 
the  others,  whaterer  was  said  or  done  bj  any  of 
thepartaei.  In  the  transaction,  or  by  one  of  the 
Mrtgwxs,  In  furtherance  ^  the  transaction.  Is 
part  of  theresgeiCcB,and  is  evidence  against  all 


i.  Where  one  of  the  firm  to  which  such  choees  in 
action  were  assigned  testifled  that  he  knew  at 
thethneof  the  transaction  that  the  assignor  was 
iDSolTent,  and  that  he  received  all  or  nearly  all 
of  the  notes  and  aooounts  due  the  assignor  in 
psymeot  of  the  debt  of  his  firm.  It  was  not  error 
fbr  the  court  to  charge  that  the  burden  of  proof 
«ai  upon  the  firm  to  show  the  faimen  of  the 
ttBBsaotlon,  althougb  In  their  answer  as  defend- 
taa  thay  denied  having  any  property  of  the 

1  ToMmony  whkdi   Is  Immaterial,   and  which 
ooold  liave  done  do  harm,  is  not  ground  of  re- 


i  It  wti  not  error  for  the  court  to  charge 'the 
laqr  that,  under  the  circumstances,  if  defendants 
ttiok  more  of  the  debtor^  property  than  what 
ippetred  to  be  reasonably  worth  the  amount  of 
ttelr  debt,  It  was  a  fraud  upon  the  other  cred- 
itoia 

1  Wbere  defendants  fraudulenUy  converted 
notM  end  accounts,  the  property  of  an  Insolvent 
tebCor,  they  are  liable  to  a  creditor  of  the  latter 
not  only  for  the  money  collected  on  such  notes 
tnd  Mconnta,  but  for  the  value  of  those  which 
rasia  In  their  hands,  not  exceeding  the  amountf 
«f  theereditor*s  debt. 

[No.  112.J 

kr^l^Jfe^,  U^  a,  1889.  DeddeaiMe.B,  2889. 

PI  SRROB  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Texas  to 
leriew  a  judgment  in  favor  of  plaintiffs  against 
pnSAfn  for  property  and  money  in  their 
Btadt  of  plainHffs'  debtor.    Affirmed, 
Tbe  facts  are  stated  in  the  opinion. 

Its  U.  &  U.  8..  Book  88. 


Jf^.  JueUee  Ulller  aelivered  the  opinion  of 
the  court: 

This  is  awrit  of  error  to  the  Cfrcuit  Court 
for  the  Northern  District  of  Texas. 

HoflTheimer  Brothers  brought  suit  fai  the 
District  Court  of  Dallas  County,  Texas,  for  a 
debt  of  $11,829.79,  against  Strauss  ft  Levy,  of 
that  place,  a  firm  composed  of  A.  Strauss  and 
J.  J.  Levy,  in  which  suit  they  applied  for  and 
obtained  a  writ  of  garnishment  against  Frie- 
berg,  Klein  &Co.,  who  were  residents  of  the 
same  county  and  doing  business  in  Dallas. 
This  writ  was  served  upon  Frieberg,  Klein  ft 
Co.  through  Joseph  Seinsheimer,  a  member  of 
the  firm,  in  the  County  of  Galveston,  on  the 
16lh  day  of  August,  1886.  The  writ  required 
the  garnishees  to  answer  upon  oath  "  what,  if 
any,  they  were  indebted  to  said  Strauss  ft  Levy, 
and  were  'yhen  this  writ  was  served  upon 
them,  and  what,  if  any,  effects  of  said  Strauss 
they  have  in  thdr  ponession.  and  what  when 
the  writ  was  served."  To  this  they  made  the 
following  answer  on  oath: 

"Now  come  Frieberg,  Klein  ft  Co.,  gar- 
nishees herein,  and,  answering  the  writ  of  gar- 
nishment heretofore  served  upon  them,  say 
that  they  are  not  now  indebted  to  Strauss  h 
Levy,  or  either  of  them,  and  were  not  when 
this  writ  was  served;  that  they  have  no  effects 
of  Strauss  ft  Levy,  or  either  of  them,  in  their 
possession,  and  had  none  when  this  writ  was 
served;  that  they  know  of  no  person  indebted 
to  Strauss  ft  Levy,  or  either  of  them,  or  who 
have  in  their  possession  effects  belonging  to 
Strauss  ft  Levy,  or  either  of  them." 

This  answer  was  controverted  by  Hoffheimer 
Brothers,  who  took  issue  upon  it  by  a  plea 
which  alleged  that  said  gamtshees  "combined, 
colluded  and  confederated  together  with  said 
Strauss  ft  Levy  for  the  purpose  and  with  the 
intent  to  hinder,  delay  and  defeat  the  creditors 
of  said  Strauss  &  Levy  in  the  collection  of  their 
debts,  and  that  in  furtherance  of  said  combina- 
tion, at  said  lime  and  with  the  intent  aforesaid, 
said  garnishees  secretiy  and  oovinously  pro- 
cured and  received  from  said  Strauss  ft  Levy 
all  the  books,  accounts,  notes,  choses  in  action 
and  other  evidences  of  indebtedness  then  owing 
to  said  Strauss  ft  Levy  by  divers  and  sundry 
persons  to  these  plaintifb  unknown,  but 
amounting  in  the  aggregate  to  about  the  sum 
of  thirty-two  thousand  dollars,  and  that  said 
garnishees  thereafter  immediately  commenced 
to  collect  said  claims,  pretending  to  be  owners 
thereof  These  plaintiffs  are  not  informed  as 
to  the  amount  of  such  claims  which  had  beer 
collected  by  said  gamteheee  at  the  time  saia 
writs  of  garnishment  were  filed  herein,  but 
they  are  imformed  and  believe  that  at  the  time 
the  writs  of  garnishment  were  served,  as  well 
as  at  the  thne  the  said  answers  were  filed,  said 
garnishees  had  then  collected  a  very  large 
amount  upon  said  claims — ^It  is  believed  more 
than  suf^ent  to  pay  off  and  discharge  the 
claims  of  these  plaintiffs  against  said  Strauss 
ft  Levy-— and  that  the  said  garnishees  then  had 
and  still  have  the  money  so  collected,  and  that 
said  garnishees  then  had  in  their  possession 
said  cldms  not  so  collected  by  them. ' 
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The  case  was  afterwards  transferred  to  the 
.  circuit  court  of  the  Uoited  States,  and  the  plain- 
tiffs having  obtained  Judgment  against  Strauss 
&  Levy  for  the  sum  of  $11,787.16,  a  trial  was 
had  in  that  court  before  a  jury  on  the  issues 
made  l)ctween  Hoffbeimer  Brothers  and  Frie- 
berg,  Klein  &  Co.,  garnishees.  In  that  trial 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiffs  for  the  sum  of  $11,829.79,  and  the 
court  rendered  Judgment  upon  that  verdict, 
and  declared  that  wnen  it  should  be  paid  or 
collected  it  should  constitute  a  credit  tor  that 
amount  on  the  Judgment  in  favor  of  plaintiffs 
against  Strauss  &  Levy.  It  is  to  reverse  this 
Judgment  that  the  gamlBhees,  Frieberg,  EHein 
A  G>,,  have  brouj^ht  the  present  writ  of  error. 

The  errors  assif^ed  relate  to  the  admission 
{070]  of  evidence  against  objections  of  plaintiffs  in 
error,  and  to  the  charge  of  the  court  to  the 
iury,  and  to  the  refusal  to  charge  as  requested 
by  them.  A  bill  of  exceptions  was  taken  which 
purports  to  give  the  proceedings  on  the  trial, 
and  which,  while  it  does  not  expressly  state 
that  it  includes  all  the  testimony  given  in  the 
case,  is  probably  a  correct  statement  of  all  that 
was  said  and  done  pertinent  to  the  issues  now 
presented. 

It  appears  from  this  bill  of  exoeptionv  that 
Strauss  &  Levy  were  engaged  in  Dallas  as 
wholesale  dealers  in  liquors  and  cigars  on  the 
10th  day  of  August,  1885,  and  were  at  that  time 
seriously  embarrassed  in  their  business;  that 
Frieberg,  Klein  &  Co.  were  also  wholesale  deal- 
ers, in  ualveston,  Texas,  with  a  house  in  Dal- 
las; that  Strauss  A  Levy  were  indebted  to 
Frieberg,  Klein  A  Co.  by  notes  and  accounts 
in  the  probable  sum  of  about  $15,000;  and  that 
on  the  10th  day  of  August  aforesaid, Just  i^ter 
dinner,  Klein  was  in  the  office  of  Strauss  & 
Levy,  when  Mr.  Bradford,  a  lawyer,  came  in. 
He  had  a  paper  in  his  band,  and  demanded  pay- 
ment of  them  of  a  claim  not  then  due.  They 
said  they  would  pay  it  when  due,  and  Bradford 
talked  about  suing  them.  Klein  says  he  knew 
that  Bradford  was  the  attorney  for  the  Brad- 
street  Commercial  Agency,  and  he  became 
alarmed,  and  demanded  payment  for  the  debt 
due  his  firm.  They  told  him  they  had  no  mon- 
ey, but  they  had  notes  and  accounts  which  they 
assigned  to  Frieberg,  Klein  &  Co.  in  payment 
of  their  debt  on  his  demand.  The  notes  and 
accounts  were  assigned  to  Frieberg,  Klein  A 
Co.  by  a  written  instrument  in  which  Strauss 
A  Levy  assigned  and  transferred  to  Frieberg, 
Klein  A  Co.,  in  full  payment  and  satisfaction 
of  their  indebtedness  to  that  firm  of  the  sum  of 
$15,789,  "all  of  our  accounts  mentioned  on  a 
sheet  attached  marked  A,  and  the  notes  now 
held  by  Frieberg,  Klein  ^  Co.  as  collateral  se- 
curity, besides  the  notes  this  day  handed  Mr. 
Klein  in  person,  which  notes,  with  aforemen- 
tioned accounts,  amount  in  the  airgregateto  the 
estimated  value  of  $15,000."  This  instrument 
is  dated  the  same  day,  August  the  10th.  Mr.  ^ 
Klein  states  that  late  on  the  night  of  the  10th  a  ^ 
Mr.  Khinehart  came  to  his  house  and  showed 
him  a  telegram,  and  stated  that  Strauss  and  Le- 
vy were  outside  and  wanted  to  know  what  to  do 
r37l1  '^oout  their  business  matters.  At  their  solid- 
^  ^  tat  ion  be  went  with  them  to  the  reddenoe  of 
Mr.  L.  M.  Crawford,  a  lawyer,  after  one  o'clock 
in  the  morning  of  the  11th.  Mr.  Crawford 
•aid  that  his  papen  wane  ready,  and  he  was  go- 
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big  to  attach.    It  appears  that  during  that 
night  papers  were  prepared  for  attachment  in 
favor  of  several  creditors  living  in  the  Town  of 
Dallas.    Among  these  attaching  creditors  were 
Marx  A  Kempner,  Addie  Lowenstein,  Oliver  A 
Grigprs,  and  perhaps  others.    The   order  in 
which  these  attachments  should  be  levied  or 
issued  so  as  to  give  priority  among  themselves 
was  determined  during  these  interviews,  in  all 
of  which  Mr.  Klein  took  an  active  part,  direct- 
ing himself  the  displacement  of  Uiis  order  of 
Sriority  in  one  case  to  the  dissatisfaction  of 
trauss  and  Levy  when  they  found  it  out,  who 
thus  found  some  of  their  own  friends,  wbom 
they  intended  to  make  safe  by  these  attach- 
ments, postponed  to  some  others;  and  it  is  ob- 
vious nom  the  testimony,  thai  Klein,  and 
Strauss  and  Levy,  and  Crawford,  the  lawyer, 
and  some  of  the  other  parties  to  those  suits  sat 
down  during  that  night  and  morning  and  ar> 
ranged  for  the  issuing  of  attachments  auffldeot 
in  amount  to  absorb  all  the  property  owned  bj 
Strauss  A  Levy,  and  that  Hoifheimer.  and  per- 
haps many  other  creditors,  were  left  vnthool 
protection  and  without  any  means  of  making 
their  debts,  so  that  between  the  time  wheo 
Bradford,  the  lawyer,  made  his  demand  that 
evening,  after  dinner,  and  daylight  next  morn- 
ing, all  the  assets  of  the  partnership  of  Strau» 
ft  Levy  had  been  divided  between  the  partiea 
who  met  that  night,  and  that  not  by  any  assign- 
ment, but  by  a  contrivance  by  which  Fiieberg, 
EQein  A  Co.  got  the  choses  in  action,  wbetlier 
notes  or  accounts,  due  to  Strauss  A  Levy,  and 
the  visible  property  was  secured  to  the  other 
persons  engaged  in  the  transaction  by  attach 
ments  issued  with  the  consent  and  active  assist- 
ance of   Strauss   A  Levy,  and   apportioned 
among  these  di£Ferent  parties  in  accordance 
with  an  arrangement  which  met  the  assent  of 
all  of  them.    It  will  be  observed  that  in  the 


ply  of  Hoifheimcr  &  Co.,  by  which  they  took 
Usue  on  the  answers  of  the  garnishees,  they 
state  that  prior  to  the  service  of  the  writ  of  nr- 
nishment  said  garnishees  combined,  colluded 
and  confederated  together  with  said  Strauss  A 
Levy  for  the  purpose  and  with  the  intent  to 
delay,  defeat  and  hinder  the  creditors  of  aaid 
Strauss  A  Levy  in  the  collection  of  their  debts; 
and  the  question  which  came  before  the  foij 
for  trial  turned  upon  the  truth  of  this  allegm- 
tion.  There  is  much  other  testimony  in  the 
bill  of  exceptions  showing  the  interference  of 
E[lein,  and  occasionally  of  one  of  his  partners, 
in  the  proceedings,  by  which  this  combinatioo 
or  conspiracy  was  carried  out.  Whether  it  to 
sufficient  to  establish  it  or  not,  it  was  for  the 
JuiT  to  say.  if  they  were  properly  instructed, 
and  if  no  improper  testimony  was  admitted.  It 
is  obvious  that  there  is  sufficient  testimony  to 
Justify  a  Jury  in  the  inference  that  Mr.  Klein 
was  the  presiding  genius  in  the  appropriation 
and  distribution  of  the  assets  of  Strauss  A  Levy. 
Before  we  come  to  the  matters  on  which  the 
assignments  of  error  are  made,  it  is  proper  to 
make  one  or  two  things  a  little  more  clear  thaa 
they  seem  at  first  sight.  The  transfer  of  the 
notes  and  accounts  of  Strauss  A  Levy  to  Frie- 
berg, Klein  A  Co.  was  not  an  assignment  to 
secure  payment  of  the  debt  of  the  former  to 
the  latter,  but  it  purports  upon  iu  face  to  be» 
and  was  treated  bv  the  parties  throughout  a^ 
an  absolute  sale  of  those  notes  and  account*  la 
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faU  Badsfacdoii  of  the  debt  due  by  the  hiaolv- 
eDt  firm.  The  case  is  Dot  to  be  treated,  there- 
fore, in  its  auheequent  consideratioD,  as  one  in 
-which  Frieberg,  Klein  A  Co.  held  these  notes 
and  accounts  as  security  for  their  debt,  but  as 
one  in  which  they  became  the  owners  of  them 
absobitdy,  tf  the  transaction  was  fair  and  hon- 


Another  point  to  be  considered  is,  how  far 
this  transferor  assigDmeot  of  the  notes  aud  ac- 
coanta  was  a  part  of  the  trausaction  by  which 
the  whole  property  of  the  insolYent  firm  of 
Strauas  &  Levy  was  appiopriated  during  the 
twelTe  or  fifteen  hours  within  which  the  mat- 
ter was  completed.    It  is  earnestly  Insisted  by 
counsel  for  plaintiffs  in  error  that  the  transao- 
tkin  between  Klein  and  Strauss  &  Levy  in  the 
afternoon  of  the  10th  was  totally  distinct  from 
those  which  took  place  that  night  in  regard  to 
the  attachments,  and  that  therefore  nothing 
aaid  or  done  by  Strauss  or  Levy,  or  by  any  of 
the  parties,  or  their  agents,  whose  attachments 
wcie  leried  after  the  execution  of  the  paper 
transferring  the  notes  and  accounts  to  Frieberg, 
Klein  A  Co.,  can  be  used  as  evidence  against 
the  validity  of  that  transfer.    If  the  entire  pro- 
ceedings of  that  afternoon  and  night  are  to  be 
considered  as  one  transaction,  intended  to  dis- 
tribnte  the  assets  of  Strauss  &  Levy  to  certain 
creditors  to  the  exclusion  of  others,  then  what- 
ever was  said  or  done  by  any  of  Uioee  parties 
in  Mard  to  that  transaction  is  evidence  against 
an  of  them,  and  the  acts  of  Mr.  Klein  in  fur- 
therance of  this  combination,  though  some  of 
them  may  have  occurred  after  he  had  obtained 
the  transfer  of  a  part  of  the  assets  of  Strauss^ 
Levy  to  himself  and  partners^jnust  be  consid- 
ered as  pan  of  the  res  gesta.    We  are  of  opinion 
that  the  short  time  consumed  in  the  whole  trans- 
action,the  active  interference  of  Mr.  Kleio  in  aU 
its  stages  and  in  securing  priority  for  certain 
friends  of  his,  and  of  Strauss  &  Levv  in  Uie  at- 
tachments, and  the  fact  that  the  whole  prop- 
erty of  the  insolvent  debtors  was  intended  to  go 
to  certain  individuals  to  the  exclusion  of  others 
by  consent  of  the  parties  eoga^,  constituted 
one  transaction,  in  which  Mr.  Klein's  acts  and 
doings  were  part  of  the  rn  ffetta,  and  as  such 
ire  admissible  evidence. 

With  these  principles  in  view  we  approadi 
the  assignments  of  error,  the  first  of  which  re- 
Ittes  to  the  introduction  of  testimony  objected 
to  by  defendants  below.  The  testimony  of 
John  W.  Edmondson,  who  vras  in  the  employ 
of  Marx  &  Kempner.  one  of  the  firms  whose  at- 
tachments were  included  in  the  proceedings 
we  have  mentioned,  stated  that  the  suit  and 
sttachments  of  Marx  &  Kempner  were  filed  by 
the  sntbority  of  Klein,  and  that  Klein.  Strauss 
WW  levy,  and  Crawford,  the  attorney,  had 
toM  fahn  so.  He  also  said  that  in  September. 
1886,  he  had  a  conversation  with  Strauss  and 
LciT,  at  which  Klein  and  Marx  were  present, 
hi  that  conversation  Strauss  and  Levy  said  they 
.  Jjd  received  from  Hoffheimer  Brothers  on  the 
10^  ot  August,  about  nine  or  ten  o'clock  at 
oipt,  a  telegram  which  refened  to  their  mat- 
(os  m  soch  a  way  as  to  alarm  them.  That 
wcy  then  went  with  the  telegram  to  Klein, 
uoQt  one  o'clock  that  night,  and  with  Klehi 
to  the  house  of  Crawford,  the  lawyer,  and  there 
conferred  tosether.  It  was  then  agreed  '•  be- 
^eeo  an  of  them  that  confidential  debts  should 


be  attached  for  as  follows:  Crawford  A  Craw- 
ford, Marx  &  Kempner,  Wertheim  A  Schiffer, 
Oliver  A  Qriggs  and  Addle  Lowenstein.  [374] 
Crawford  &  Crawford  were  to  come  first  and 
Marx  A  Kempner  next;  but  Sam  Klein  had 
it  fixed  so  that  next  day  when  the  attach- 
ments were  levied  that  of  Oliver  A  Griggs  was 
levied  ahead  of  Marx  A  Kempner."  *^Somo 
statements  were  made  by  Levy  that  the  attach- 
ment was  agreed  on,  in  which  August  Cohn, 
brother-in-law  df  Levy,  was  indorser  on  one  of 
the  notes.  Levy  said  that  he  had  taken  legal 
advice,  and  would  knock  all  the  attachments 
out  of  court  and  fi;ive  away  how  the  whole 
thing  was  done,  ana  let  none  of  the  confiden- 
tial aebts  be  piaid  a  dollar  rather  than  Cohn 
should  suiTer. 

There  is  much  more  of  this  showing  the 
secret  arrangements  by  which  the  property  of 
the  insolvents  was  to  be  disposed  of  as  the  par- 
ties raesent  had  determined.  Edmondson  said 
that^ein,  who  was  present,  concurred  in  all 
that  Strauss  and  Levy  said.  He  further  testi- 
fied that  Klein  had  said  in  that  conversation 
that  in  consideration  of  the  agreement  of  Marx 
A  Kempner  to  hold  August  Cohn  harmless, 
they  gave  Marx  A  Kempner  a  note  of  Cohn  in* 
doreed  by  Strauss  A  Levy,  and  by  Frieberg, 
Klein  &Co. 

The  objection  to  this  testimony  seems  to  be 
upon  the  grotmd  that  Strauss  and  Levy,  after 
they  had  parted  vdth  their  interests  in  the 
property,  could  not,  by  their  own  confessions, 
or  statements  of  the  nature  of  the  transaction, 
defeat  the  title  they  had  transferred  to  Frieberg, 
Klein  A  Co.  But  it  will  be  remembered  that 
this  conversation  was  in  the  presence  of  EHein, 
one  of  the  defendants,  and  tuat  the  bill  of  ex- 
ceptions states  that  he  concurred  in  all  that  was 
said.  It  was  therefore  admissible  against  him 
and  his  partners  as  a  statement  which  he 
agreed  to  at  the  time  of  the  conversation,  and 
whidi  he  should  have  contradicted  if  it  were 
untrue. 

With  regard  to  the  letter  attached  to  Ed- 
mondson's  deposition  as  an  exhibit,  from  J.  J. 
Levy  to  M.  Marx,  of  the  firm  of  Marx  A 
Kempner,  It  might  possibly  be  admisaible, 
though  written  August  8l8t»  twenty  days  after 
the  attachment  proceedings,  as  showing  that 
Levy  understood  that  in  those  proceedings  his 
friend  Cohn  was  to  be  taken  care  of.  Other- 
veise  it  is  entirely  immaterial,  and  could  not 
have  worked  the  defendants  any  harm. 

After  the  testimony  of  Edmondson,  the  r«--, 
deposition  of  H.  Kempner,  of  the  firm  of  Marx  l^  •  ^  J 
A  Kempner,  was  introduced.  He  testified  to 
a  conversation  with  Mr.  EHein  in  Clalveston  on 
the  Sunday  morning  after  the  attachment  suitii 
had  been  institute,  in  which  he  said:  "  Now, 
Mr.  Klein,  being  that  you  were  the  leader  and 
manager  for  the  attachment  suits,  why  is  it 
that  you  did  not  carry  out  the  instructions  of 
Strauss  A  Levy,  and  put  Marx  A  Kempner  sec- 
ond in  the  order  of^attachment?"  He  replied 
that  he  felt  in  honor  bound  to  put  Oliver  A 
Qriegs  ahead  of  Marx  A  Kempner,  because  he 
had  recommended  them  for  accommodation. 
He  said  that  he  had  done  all  that  he  could  for 
Marx  A  Kempner;  that  Strauss  had  insisted 
that  Addle  Lowenstein  should  be  put  in  as  a 
creditor  in  attachment  for  three  thousand,  but 
be,  Klein,  had  objected,  and  it  was  compro- 
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mised  on  the  one  thousand  named  hi  her  suit 
She  Is  the  sister-in-law  of  Strauss. 

As  this  testimony  relates  to  what  Klein  him- 
•elf ,  one  of  the  de^ndants,  said,  and  as  it  tends 
to  ^ow  his  own  recognition  of  the  fact  that  he 
had  heen  a  controlling  spirit  in  the  attachment 
proceedings,  we  do  not  see  what  objection  can 
oe  ursed  to  it 

Ob^ction  is  made  to  the  testimony  of  Chap- 
man Bradford,  offered  in  rebuttal,  to  the  effect 
that  he  had  seen  in  the  store  of  Pascal  Tucker, 
in  Brownwood,  several  barrels  of  whiskey 
marked  "S.  &  L.,  Dallas."  This  testimony 
seems  to  have  been  offered  in  rebuttal  of  the  tes- 
timony of  Klein,  who  had  declared  that  Tucker 
had  been  bookkeeper  for  Strauss  &  Levy,  and 
had  afterwards  moved  to  Brownwood,  and  was 
keeping  a  store  there;  that  "none  of  Strauss 
ft  Levy's  goods  were  shipped  to  Tucker;  he 
receivea  none  of  them.  I  shipped  all  of  them 
to  Frieberg,  Klein  &  Co. ,  at  Galveston.**  This 
was  his  own  firm.  So  far  as  the  testimony  of 
[376]  Bradford  tended  to  contradict  this  statement  of 
Klein,  no  objection  can  be  seen  to  its  admissi- 
bility; and  if  neither  Klein's  testimony  nor 
Brown's  testimony  is  material  to  the  issue,  it 
«6ems  to  be  so  *^tterly  usdeas  that  dt^^endants 
could  not  be  hurt  bv  it 

Two  principal  objections  are  made  to  the 
charge  of  the  court.  The  first  of  these,  and 
perhaps  the  more  important,  is  that  the  court 
plaoea  the  burden  of  proof  upon  the  garnishees 
to  establish  the  fairness  of  the  transaction  by 
which  they  obtained  possession  of  the  aotes 
and  accounts  of  the  insolvent  debtors.  The 
argument  is  that  the  defendants,  by  virtue  of 
the  statute,  answered  certain  interrogatories 
which  had  been  propounded  to  them  iu  the 
garnishee  process;  that  that  answer  is  to  be 
taken  as  evidence  in  their  favor;  and  that,  as 
they  positivel]r  denied  having  any  property  or 
oedits  of  the  insolvent  debtors  in  tneir  bands, 
or  being  in  any  wa^  indebted  to  them,  this 
answer  should  stana  as  a  prima  fade  case  in 
their  favor  to  be  overcome  oy  proof  on  the  part 
of  the  plaintiffs.  It  is  also  true  that  in  the 
traverse  of  this  answer  made  by  plaintiffs  they 
set  out  the  affirmative  allegation  that  *'  prior  to 
theservioeof  the  writ  of  attachment  and  writ  of 
garnishment  the  ffamishees combined,  colluded 
and  confederated  together  with  said  Strauss 
&  Levy  for  the  purpose  and  with  the  intent  to 
hinder,  delay  and  aefeat  the  creditors  of  nid 
Strauss  &  Levy  in  the  collection  of  their  debta, 
and  that  in  furtherance  of  mid  combination, 
at  said  time  and  with  the  intent  aforesaid,  said 
garnishees  secretly  and  covinously  procured  and 
received  from  said  Strauss  &  Levy  all  the 
books,  accounts,  notes,  choees  in  action,  and 
other  evidences  of  indebtedness  then  owing  to 
said  Strauss  &  Levy  by  divers  and  sundry  per- 
sons to  these  plaintiffs  unknown,  but  s mount- 
ing in  the  aggregate  to  about  the  sum  of  thirty- 
two  thousand  dollars,  and  that  said  garnishees 
thereafter  immediately  commenced  to  collect 
■aid  claims,  pretending  to  be  owners  thereof.** 
If  this  allegation  is  not  true  in  substance,  the 

Slaintiffs  had  no  case  aoainst  Friebenr,  Klein 
;  Co.,  and  the  burden  of  the  issue  was,  there- 
fore, primarily  upon  them.  But  Klein  and  an- 
other member  of  that  partnership  were  sworn 
as  witnesses,  and  what  they  said  as  witnesses, 
being  minutdy  descriptive  of  what  was  done, 
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is  much  more  important  in  ascertaining  the 
truth  than  their  ^neral  denial  that  they  beJd 
the  property  of  the  insolvent  debtors  or  owed 
them  anvthing.  In  the  testimony  of  Klein 
himself  it  was  made  very  clear  that  he  was 
aware,  at  the  time  of  the  transaction  by  which 
he  obtained  their  chosea  in  action,  that  Straua» 
&  Levy  were  insolvent,  or  at  least  were  in  fail- 
ing circumstances  and  unable  to  pay  their  debts; 
ana  that  he  received  from  them  all  or  nearly 
all  of  the  notes  and  accounts  due  them,  and  [S7T] 
professed  to  take  them  in  payment  of  the  debt 
of  his  firm.  It  was  not  unreasonable,  there- 
fore, that  the  court  should  charge  that,  under 
these  circumstances,  Klein  and  his  partners 
should  establish  the  fairness  of  the  proceeding 
by  which  thev  came  into  the  possession  ox 
these  notes  ana  accounts. 

The  substance  of  the  charge  of  tne  court,  of 
which  complaint  is  made,  is  that,  "if  the 
jury  believe  from  proof  in  the  case  that  plain- 
tiffs had  a  vaUd,  existing,  unsatisfied  claim 
against  Strauss  &  Levy  for  something  over 
eleven  thousand  dollars,  and  that  Strauss  A 
Leyfj  were  insolvent  on  the  10th  day  of  August, 
1885,  and  that  Klein  knew,  or  might  have 
known,  that  fact,  and  that  under  the  circum- 
stances he  on  behalf  of  garnishees  took  the  biUs 
receivable,  aud  that  garnishees  had  received 
and  collected  the  sum  of  nearly  ten  tboasand 
dollars,  and  have  still  uncollected  bills  of  value, 
you  will  find  the  garnishees  liable,  unless  yoa 
believe  also  from  the  proof  that  the  garnishees 
were,  in  fact  and  in  good  faith,  creditors  of 
Strauss  &  Levy  in  the  full  sum  claimed  br  said 

Smishees,  and  that  the  dealings  of  Klcdn  on 
half  of  the  garnishees,  with  Strauss  &  Levy, 
on  the  10th  day  of  August,  were,  in  fact,  fair 
and  honest,  and  had  with  a  single  purpose  of 
obtaining  satisfaction  of  their  debt,  and  that  he 
received  no  more  therefor  than  was  reasonably 
worth  the  amount  of  said  garnishees'  said  debt^ 
We  think  that  this  was  a  fair  statement  of  the 
law  on  the  subject  The  whole  case  was  before 
the  jury.  The  insolvency  of  Strauss  &  Levy 
was  known,  or  might  have  been  known,  to 
Klein,  and,  therefore,  when  he  undertook  to 
deal  with  the  assets  of  this  insolvent  firm  bv 
taking  a  very  large  part  of  it  in  payment  of  his 
own  debt,  a  circumstance  which  he  knew  must 
leave  many  other  creditors  either  wholly  or 
partly  unprotect^  and  without  means  for  pay- 
ment, it  was  proper  that  all  his  dealings  in  that 
matter  should  be  fair  and  honest;  that  his  daim 
should  be  a  just  one;  that  be  should  receive  no 
more  than  what  was  reasonably  necessary  to 

pay  his  debt;  and  that  if  the  transaction  was      

tainted  with  any  fraud  or  unjust  interference  [ST8] 
with  the  rights  of  creditors  it  should  not  stand. 
In  other  words,  the  preliminary  statement  of 
those  facts  made  a  case  which  required  of  the 
garnishees  a  fair  and  satisfactory  explanation  of 
the  remarkable  proceedings  of  Mr.  Klein  and 
his  partners  in  the  whole  transaction. 

The  language  we  have  cited  also  shows  that 
there  is  no  ground  for  the  argument  of  oounj»rl  • 
that  the  jury  were  instructed  that  if  the  pnr 
nishees  received  anything  more,  even  a  dollar, 
than  was  due  to  them  or  the  assets  of  the  in 
solvent  debtors,  the  transaction  wa*  thcreforr 
void.    Fair  plav  and  honest  dealing  did  requirr 
that  while  they' had  the  right,  as  Is  admitted  by 
the  court  to  secure  their  debt  or  to  take  pav- 
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mcot  for  it,  provided  it  was  done  fairly  and 
booesUy^  and  that  Strauss  &  Levy  had  a  right 
to  pay  tbem  out  of  their  assets  in  preference  to 
oUier  creditors,  yet  it  was  right  and  proper  that 
tbe^  should  take  no  more  of  these  assets  in 
which  (^er  creditorawere  interested  than  was, 
in  the  language  of  the  court/ 'reasonably  worth 
the  amount  oflhe  garnishees'  debt. "    Of  course 
this  reasonable  amount  did  not  mean  that  it 
tboold  be  measured  to  a  dollar  or  toa cent.    It 
did  not  mean  if  what  they  took  turned  out  to 
he  worth  a  litUe  more  than  their  debt,  if  the 
ndea  and  accounts  yielded  a  little  more  than 
the  debt  In  the  end,  that  thereby  the  whole 
transaction  was  to  be  void,  but  it  meant,  and 
thai  we  think  was  sound  law,  that  in  presence 
of  the  drcomstances  under  which  the  transfer 
was  made,  if  defendantB  took  more  than  what 
ai^ieared  to  be  reasonably  worth  the  amount  of 
their  debt,  it  was  a  fraud  upon  the  other  credi- 
ton;  and  the  court.  In  giving  the  converse  of  this 
proposition,  said  that  if  the  garnishees  on  that 
day  received  no  more  from  the  insolvent  debt- 
ors than  was  reasonably  sufficient  to  satisfv  their 
claim,  the  Juir  were  to  find  for  the  garnishees. 
The  court  also  instructed  the  Jury  that  if  they 
found  for  the  plaintiffs,  they  were  to  return 
a  verdict  for  the  amount  of  pixmey  shown  by 
I«oof  to  have  been  received  oy  the  garnishees, 
and  the  value  of  the  uncollected  bills,  if  the 
iom  of  these  did  not  exceed  plaintiiTs  debt.   It 
is  said  that  the  gamidiees  could  only  be  liable 
fOT  the  sum  which  they  had  actually  collected 
|i    out  of  these  notes  and  accounts,  and  that,  as  to 
any  of  them  remaining  in  their  hands,  they 
comd  not  be  held  accountable  in  thiis  proceeding. 
If  the  transfer  of  these  choses  in  action  to  the 
garnishees  had  been  a  fair  assignment  by  wav 
ci  security  out  of  which  they  were  to  pav  their 
M^,  if  so  much  of  it  could  be  collected,  then 
the  remainder  of  the  choses  in  action,  whether 
valoahle  or  not,  could  be  returned  by  them, 
without  liability;  but,  as  we  have  seen,  the 
case  goes  upon  the  idea  of  a  fraudulent  con- 
▼enion  by  Frieberg,  Klein  &  Ca  of  assets  of 
the  insolvent  debtors.    1^  this  ^ud  the  con- 
trol of  the  assets  passed  to  them,  and  we  are 
of  opinion  that,  if  liable  at  all,  they  were  liable 
not  only  for  the  money  collected  on  such  notes 
sad  accounts,  but  for  the  value  of  those  which 
itmaioed  in  their  hands  to  at  least,  as  the  court 
instructed,  an  amount  sufficient  to  pay  the 
debt  of  Hoffheimer  Brothers  against  Strauss  & 
Levy.  Whether  there  was,  or  not^  such  amount 
was  a  question  left  to  a  Jury,  and  the  Jurv 
found  that  there  was.   They  must  have  found, 
under  the  instructions  of  the  court,  that  enough 
of  the  assets  collected  remained  in  their  hands, 
cither  in  the  shape  of  money  collected  or  of 
notes  and  accounts  yet  uncollected  but  valua- 
ble, to  pay  the  deM  of  Hoffheimer  Brothers 
sgaiost  Strauss  &  Levy.    In  this  we  see  no  er- 
ror to  the  prejudice  or  the  plaintiffs  in  error, 
sad  iki  judgment  U  iherefcre  affirmed^ 


WOLF  BAOHRACK,  Pff.  in  Brr.^ 

e. 

AKTHONT  B.  NORTON  wi  Ah. 

0M  B.  OL  Beportor^  ed.  W-tlQ). 

idkm  M  manhaTi  hond-^nonretidmU  maiif  he 
ndfpm   kumqf  Texem. 
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L  An  action  oo  a  marshal^  bond,  agahist  him 
and  his  snretles,for  wrongful  takiiig  of  gocxls  of 
plaintiff  under  an  attachment  Issued  out  of  the 
oirouit  oourt  of  the  United  States,  arises  imder  the 
laws  of  the  United  States,  and  is  therefore  within 
the  jurlsdlotlon  of  the  droutt  court,  without  anj 
averment  of  olttaenshlp  of  the  parties. 

S.  An  assfgnmant  of  a  debtor's  property  fot  the 
beoeAt  of  his  ovedttdls  is  not  void  beoaose  the  as- 
signee Is  not  a  resident  or  oltlien  of  the  State 
where  the  assignment  Is  made  and  thedebtorfe- 
sldes,  provided  ha  oompUes  with  the  condtttons 
prescribed  by  the  law. 

8.  A  resident  aoddtlaen  of  Missouri  can  lawfully 
be  an  asrtgnee.  under  the  laws  of  Tezasin  regard 
to  assignments  1^  insolvents  for  the  benefit  of 
their  oredltois. 

|No.  lie.] 

Argudd  yo9.  IS,  2889.     JOeeided  Dee.  9 ,  2889. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
to  review  a  Judgment  dismissinff  a  suit  on  a 
marshal's  bond  against  him  and  his  sureties  to 
recover  for  his  wrongful  taking  of  plaintiff*! 
goods  under  an  attachment.    Betereed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  E.  O.  Boberieon  and  Saimle  Bob* 
•rtaon  for  plaintiff  in  error. 

Meeere,  John  Johne  and  D.  A.  MeKniifht» 
for  defendantB  in  error: 

It  is  a  well-settled  rule  that  a  deed  of  assign- 
ment  against  the  policy  or  terms  of  a  statute  ia 
void  a^nst  non-consenting  creditors. 

Burml  on  Assignments,  §  852;  Jajfium  v. 
McOehee,  107  U.  S.  865  (27:  m)\  SchoolfiM  v. 
Johnmm^  11  Fed.  Rep. ^^iHeelan  v.  Hoagland, 
10  Neb.  511;  B(mni  v.  Oarter,  20  Neb.  566; 
BdwardiY.  MiUheU,  1  Qray,289;  POv v.  Baoon, 
21  Me.  280;  Baleigh  v.  Qrimth,  87  Ark.  158; 
OhurehiU  v.  Whi]^,  41  Wis.  611;  KeeffU  v. 
Donaldaon,  20  Ean.  168;  Emdmwn  T.  Pieree,  7 
West.  Rep.  261, 108  Ind.  462. 

Mr.  Juttiee  Bradlej  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  a  marshal's  bond,  against 
him  and  his  sureties,  to  recover  damages  for 
his  wrongful  taking  of  the  goods  of  the  plain- 
tiff under  an  attachment  issued  out  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern 
District  of  Texas,  against  one  Myerson.  Ac- 
cording  to  the  decision  in  Feibelman  v.  Packard, 
109  U.  S.  421  [27: 984],  it  is  a  case  arisingunder 
the  laws  of  the  United  States,  and  is  therefore 
within  the  jurisdiction  of  the  circuit  court 
without  any  averment  of  citizenship  of  the 
parties. 

The  plaintiff  avers  tliat  Mverson  had  pr^ 
viously  assigned  the  goods  to  him  for  the  ben- 
efit of  his  creditors,  and  sets  out  a  copy  of  the 
assignment  The  defendants  demurred  to  the 
petition,  or,  in  the  language  of  the  Texas  prac- 
tice, filed  a  special  exception,  the  principal 
ground  of  which  was  that  it  appears  b>  the 
petition  tliat  the  plaintiff  was  a  resident  and 
citizen  of  Missouri,  and  therefore  could  not 
lawfully  be  an  assignee  under  the  laws  of  Texas. 
The  court  below  entertained  this  view  aiid  sus- 
tained the  exception,  Imd  the  plaintiff  having 
declined  to  amend,  the  cause  was  dismissedT 
The  ooestion  therefore  is,  whether  the  fiew 
taken  oy  the  court  below  was,  or  was  not,  erro> 
neou* 
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Oct.  Tjcbjc, 


Tbe  assignment  was  made  on  the  22d  da7  of 
October,  iSBO,  under  the  Act  of  the  Legialatnre 
of  Texas,  approved  March  24th,  1879,wEich  was 
before  this  court  In  tbe  case  of  Ounningham 
T.  ybrton,  125  U.  S.  77  [81:  624].  In  that  case 
the  provisions  of  the  Act  were  examined  in 
extenBo,  and  we  held  that  it  was  intended  to 
fiftvor  general  assignments  tj  insolvents  for  the 
benefit  of  their  creditors,  and  to  sustain  them, 
notwithstanding  technical  defects,  provided 
they  assigned  all  the  property  of  Uie  debtor. 
The  assignment  in  the  present  case  is  substan- 
tially the  same  in  form  as  in  the  case  of  Oun- 
ningham V.  Norton.  The  only  material  dif- 
ference (if  it  is  material)  is  the  fact  that  the 
assignee  was  a  resident  of  the  State  of  Missouri, 
and  not  of  Texas.  As  to  this,  the  allegation  of 
the  petition  is^  "  that  at  the  time  of  making 
of  said  assignment  he  (the  plaintiff)  was  a  resi- 
dent of  the  City  of  St.  Louis  and  State  of  Mis- 
r3391  ^^^!  ^^^  ^^^*  while  holding  bis  domidl  in 
*-  ^  said  State  last  named,  his  business  lay  in  the 
State  of  Texas,  and  for  tbe  mater  part  of  the 
year,  before  aud  since  said  nme  of  tbe  making 
of  said  assignment,  he  was  in  said  State  of 
Texas  in  pursuance  of  his  calling  in  said  State; 
that  at,  before  and  since  the  time  of  said  as- 
signment he  was,  in  pursuance  of  his  calling, 
frequently  in  said  County  of  Grayson,  in  wbidi 
county  he  had  business  interests.  That  at  the 
time  of  making  said  assignment  said  Myerson 
was  a  resident  of  Grayson  County,  Texas, 
where  he  was  conducting  his  business,  and 
where  said  goods,  wares  and  properly,  before 
and  at  the  time  of  making  said  assignment, 
were  situated,  and  where  said  as^nment 
was  made."  Some  two  or  three  years  after 
this  assignment  was  made,  viz.,  April  7th, 
1888,  an  amending  Act  was  paissea  which, 
amongst  other  thing^,  required  that  tbe  assignee 
of  an  insolvent  debtor  under  the  Act  should  be 
a  resident  of  Texas;  but  tbe  Act  of  1879  had 
no  such  requirement.  The  only  word  in  the 
whole  Act  which  could  be  construed  to  imply 
it  was  in  the  6th  section,  which  required  the 
assignee  to  execute  a  bond  with  sureties,  and 
directed  that  the  bond  should  be  filed  with  the 
county  clerk  of  his  countv.  We  think  that 
this  expression  was  insufScient  to  raise  thn  im- 
plication contended  for.  It  probably  only 
meant  that  the  bond  should  be  filed  with  tlie 
clerk  of  the  countv  where  the  debtor  resided 
and  carried  on  business. 

Independently  of  a  statute  on  the  subject, 
we  do  not  see  why,  as  a  mere  matter  of  law,  an 
assignment  should  be  held  void  because  the  as- 
signee is  not  a  citizen  or  resident  of  the  State 
where  the  assignment  is  made  and  the  debtor 
resides,  provided  he  complies  with  the  condi- 
tions prescribed  by  the  law.  A  citizen  or  resi- 
dent of  another  State  may,  in  a  particular  case, 
be  a  very  proper  assignee.  A  large  part  of  a 
debtor's  assets  may  be  located  in  a  State  other 
than  that  in  which  be  resides.  If  a  nonresident 
assignee  should  for  any  reason  be  deemed  an 
improper  person  to  act  as  such,  the  court  hav- 
ing Jurisdiction  of  tbe  matter  could,  according 
r340^  to  the  laws  of  Texas,  remove  him  and  appoint 
^  another  in  his  place.    It  was  the  object  of  the 

Act  of  1879  to  uphold,  rather  than  to  set  aside, 
assignments;  to  aid  defects,  rather  than  to  allow 
them  to  defeat  the  purpose  of  the  debtor  and 
the  rights  of  his  creditors.    In  Windham  v. 
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Patty,  62  Tex.  490,  the  court  held  that  tbe 
fsdlure  of  the  assignee  to  give  a  bond  ought  not 
to  defeat  the  assignment,  out  tliat  the  credilon 
might  apply  for  the  appointment  of  another 
assignee  to  fulfill  the  trust.  The  14th  eectkm 
of  the  Act  of  1879  declares  that  "if  any  aa^nee 
becomes  unsuitable  to  perform  the  tnuA,  reioKt 
or  neglects  so  to  do,  or  mismanages  the  proper- 
ty, the  county  Judge  or  judge  of  the  dis^ict 
court  may,  upon  the  application  of  the  as- 
signor, or  one  or  more  of  tbe  creditors,  upon 
reasonable  notice  to  all  parties  interested,  bj 
publication  or  otherwise,  as  such  judge  may 
airect,  remove  such  assignee,  and,  in  case  of 
vacancy  by  death  or  otherwise,  ahall  appoint 
another  in  his  place,  who  shall  have  the  same 
powers  and  be  subject  to  tbe  same  liabilities  as 
tbe  original  assignee." 

One  or  two  other  objections  to  the  assigii- 
ment  are  made  under  the  special  exception,  bat 
we  do  not  deem  it  necessary  to  discuss  them. 
They  are  clearly  untenable.  In  our  judgment 
it  was  error  in  tbe  court  below  to  allow  the  ex- 
ception and  dismiss  tbe  action. 

TJie  judgment  must  he  reversed,  and  the  caum 
remanded,  with  inetntetions  to  overrule  the  ex- 
ceptions, and  take  sueh  further  proceeding  in 
the  ease  as  to  law  and  justice  may  apperUUn, 


P.  H.  AYERS  BT  AL.,  Plffk,  in  Brr,^ 

V. 

A.  B.  WATSON. 

(See  8.  a  Beporter^s  ed.  80i-401) 

Impeaching  witness  hy  former  declaration^^" 
fiet  ((f  death  qftoitness. 

L  Before  former  dedarations  of  a  wltneai  can  bt 
used  to  impeach  or  contradict  him,  his  attentloo 
must  he  called  to  those  declarations,  with  portio- 
ularity  as  to  time,  place  and  circumstanoeB,  iS 
that  he  can  deny  or  explain  them. 

S.  Where  three  trlalsof  the  same  caae  have  beea 
had.  In  each  of  which  the  same  deposition  of  ths 
same  witness  has  been  given  In  evidenceomd  In  the 
taking  of  such  deposition  he  was  crosB-ezmmined, 
and  on  those  trials  no  reference  was  made  to  t 
former  deposition  of  his  in  another  8uit«  nor  aof 
attempt  to  call  his  attention  to  it,  and  by  his  death 
subsequently  he  is  placed  beyond  the  power  of 
explanation,  then,  on  a  fourth  trial  of  the  oase^ 
contradictory  declarations  of  his  in  such  former 
deposition  cannot  be  used  to  Impeach  Us  testt- 
mony. 

[No.  119.] 

Argued  Not.  19, 1889.       Bedded  Dee.  9, 1889. 

rr  ERROR  to  tbe  Oircuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  to 
review  a  Judgment  in  an  action  of  ejectment  ia 
favor  of  the  plaintiff  below.    Beversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Wnu  E.  Earle,  for  plaintiffs  in  error: 
To  impeach  a  witness  bv  showing  thathebaf 
made  a  statement  materiailv  different  from  thf 
facts  sworn  to  by  him,  a  foundation  mnst  be 
laid  by  questioidng  the  witness  as  to  such  stats* 
ment. 

U.  8.  ▼.  Dickinson,  2  McLean,  835;  Ohofi^ 
V.  Siger,  4  McLean,  878. 
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Atbbs  t.  Watsojt. 
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Mr.  W.  HmUett  PhllUps,  for  defendant 


Tlie  depoeltioii  of  Johnaon  was  admissl- 
bkL 

Qmtg$  ▼.  71koma$,  16  Tex.  92;  Stroud  t. 
ArinSleUk  2S  Tex.  665;  Wddery.  CartoU,  29 
Tex.  &8;  JBbafia  y.  .5tfr<,  34  Tex.  118;  Smith 
▼.  iiMMall,  87  Tex.  256. 

DacHintiocia  of  deceased  witnesses  may  be 
pored  to  fix  the   location   of   corners  and 

y^ri  ▼.  BtoM,  49  Tex.  814;  Coleman  r. 
Smitk,  55  Tex.  254:  Tucker  t.  Smith,  68  Tex, 
4':B;  BunnicnU  ▼.  F^/ton,  102  U.  8.  888  (26: 
113);  Clemmt  ▼.  i^idkm-,  125  U.  8.  810  (31: 721). 

Mr.  JuMiiee  Miller  delivered  the  opinion  of 
theoouTt: 

This  is  an  action  of  eiectment  broujrht  by 
Watson,  the  original  plaintiff,  in  the  District 
Court  lor  the  County  of  Bell,  in  the  State  of 
Texas,  aod  afterwards  removed  into  the  Oir- 
cnit  Court  of  the  United  States  for  the  North- 
ern DistTict  of  that  State.    It  was  twice  tried 
before  a  jnry,  which  failed  in  each  of  these 
tiiala  to  come  to  an  agreement    It  was  tried  a 
third  time,  which  resulted  in  a  verdict  and 
jtadgment  for  the  plaintiff.    A  writ  of  error  was 
taken  to  that   jadgment,  by   wMch  it  was 
brought  to  this  court  and  reversed.    The  case 
b  reported  as  Ayere  v.  Wateon,  118  U.  8.  594 
[28: 1093].    It  was  thereupon  remanded  to  the 
dicuit  court  for  a  new  trial,  where  a  verdict 
was  agam  had  for  the  plaintiff,  and  the  judg- 
ment rendered  on  that  verdict  is  before  us  for 
review. 

Tbe  details  of  the  controversy  may  be  found 
hi  tbe  report  of  the  case  above  mentioned. 
While  it  was  pending  in  the  District  Court  of 
Bdl  County  the  following  agreement  between 
the  parties  was  made,  which  simplifies  the  case 
very  much: 


M 


A.  S.  Watson 


«. 


f 


Frank  Ayers^al. 

"It  is  agreed  and  admitted  by  tbe  defend- 
ants, for  the  purpose  of  this  trial  at  this  term  of 
the  court,  that  A.  E.  Watson,  plaintiff  in  this 
cause,  is  entitled  to  all  the  right,  title  and 
interest  mnted  by  the  Stale  of  Texas  to  the 
heirs  of  Walter  W.  Daws  on  September  16,  A. 
D.  1860,  said  land  patented  being  one  third  of 
a  lesffue.  described  in  said  patent  No.  542,  vol. 
8,  and  which  said  land  is  described  in  plaintiff's 
petition;  hot  defendants  say  that  said  one  third 
of  a  league  of  land  so  patented  as  aforesaid  to 
the  bars  of  Walter  W.  Daws  is  covered  by  the 
gnat  of  the  government  of  Coahuila  and  Texas 
to  Maiimo  Moreno  of  eleven  leagues  of  land, 
u  set  forth  more  fully  in  defendants'  petition; 
which  said  eleven-league  grant  is  an  older  and 
loperior  title  to  that  of  plaintiff's  and  the  title 
to  which  is  in  the  defendants  in  this  cause. 

"X.  B.  Saunders, 
•*W.  T.  Rucker, 
"P.  H.  Sleeper  and 
"A.  M.  Monteith, 
^•Attyefor  DtfendanU," 

By  this  agreement  it  will  be  seen  that  the 
•ofe  question  at  issue  was  whether  the  land 
in  controyeay  was  covered   by  the  eleven- 

wo.s. 


league  grant  to  Maximo  Moreno.  A  plat  of 
that  survey  is  found  in  the  bill  of  exceptions. 
On  the  trial  which  resulted  in  the  judgmenlk 
which  we  are  now  called  to  reconsider,  and 
which,  as  we  understand  it,  was  the  fourth  time 
the  case  has  been  tried  by  a  jury,  the  defend- 
ant introduced  the  deposition  of  F.  W.  John- 
son, the  surveyor  who  had  made  the  survev 
under  the  Moreno  grant.  It  seems  that  hia 
deposition  had  been  taken  twice  in  this  action, 
and,  though  the  details  of  those  trials  are  not 
before  us.  It  had  no  doubt  been  used  in  them. 
But  prior  to  the  trial  which  we  are  now  review- 
ing, he  had  died.  It  appears  from  the  bill  of 
exceptions  that  in  these  depositions  he  had 
been  cross-examined  by  plaintiff's  counsel. 
Plaintiff  in  rebuttal  to  this  testimony  of  John* 
son  offered  in  evidence  a  deposition  of  the  said  -«^-j, 
Johnson  taken  in  1800,  in  a  suit  between  other  [396] 
parties,  in  which  his  testimony  with  regard  to 
the  matters  to  which  he  testified  in  the  deposi- 
tions offered  by  defendant  varied  materially 
from  these  latter  depositions.  To  tbe  intro- 
duction of  this  deposition  of  1860  the  defend- 
ants objected,  and,  their  objection  being  over- 
ruled, took  this  exception.  As  we  think  the 
judgment  of  the  court  below  must  be  reversed 
on  account  of  this  rUinfi;,  all  that  relates  to  it 
in  the  bill  of  exceptio^^  is  here  reproduced: 

"It  was  admitted  oy  both  parties  that  the 
upper  and  lower  corners  on  the  river  of  the 
Maximo  Moreno  ll-lea^^ue  grant  are  extant  as 
called  for  in  the  original  grant  to  Maximo 
Moreno,  and  their  comers  are  not  in  dispute. 

"The  defendant  read  in  evidence  the  deposi- 
tions of  F.  W.  Johnson,  taken  in  1878  and 
1880,  in  which  he  testified  that  he  was  principal 
surveyor  for  Austin's  colony.  .  .  .  'The  flrat 
survey  made  was  the  Maximo  Moreno  11-league 
survey  This  survey  was  commenced  at  the 
point  opposite  the  mouth  of  the  Lampasas 
River,  as  called  for  in  the  field  notes  of  the 
grant,  and  a  line  was  run  thence  on  the  course 
called  for  in  the  grant  the  distance  called  for, 
the  diain  being  lued  to  measure  the  distance. 
The  nothwest  or  second  comer  called  for  in  the 
grant  was  thus  establish^i  by  him,  the  distance 
iivini^  out  in  the  prairie.  In  running  the  west 
fine  imade  an  o£uet  to  avoid  crossing  the  Leon 
River,  which  was  about  50  or  60  vrs.  wide. 
This  offset  was  made  soon  after  leaving  the 
beginning  comer,  there  being  a  peculiar  bend 
in  the  river  at  that  point.  From  the  northwest 
comer  thus  established  the  second  line  was  run 
the  course  and  distance  called  for  in  the  grant. 
Several  streams  were  crossed  on  this  line  at 
distances  not  now  recollected,  and  the  northeast 
corner  established  on  two  small  hackberries  in 
Cow  Creek  bottom.  From  the  northeast  or 
third  corner  so  established  a  line  was  run  in 
the  course  colled  for  in  the  grant  to  San  An- 
dres River.  This  last  line  was  marked  but  not 
measured,  because  it  wss  not  usual  or  necessary 
to  measure  the  closing  line. 

"It  was  admitted  by  the  defendant  that  the 
distance  as  measured  on  the  ground  from  the 
northeast  comer  to  a  creek  ^ed  for  in  the  [307] 
grant  was  some  four  thousand  varas  more  than 
Uie  distance  called  for;  that  is,  tbe  distance  is 
7,500  instead  of  8,500  vrs;  and  on  cross-exam- 
ination, being  asked  to  accoimt  for  the  dis- 
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crepancj,  said  the  distances  called  on  that  line 
were  not  measured  but  guessed  at.  No  part  of 
the  east  line  was  measured.  The  exterior  lines 
were  marked  with  blazes.  The  comer  trees 
and  bearing  trees,  where  there  were  such,  were 
marked  with  blazes,  with  two  hacks  above  and 
two  below.  In  answer  to  question,  on  cross- 
examination,  he  said  that  he  did  not  begin  the 
iurvey  at  the  southeast  corner,  but  he  began  at 
the  southwest  comer,  at  the  three  forks  at  the 
mouth  of  the  Lampasas,  and  actually  traced 
the  lines  in  the  order  set  forth  in  the  field  notes. 
The  field  book  containing  the  same,  which  I 
kept,  I  examined,  which  I  don't  remember  to 
examine  until  a  month  ago,  and  as  hereinbe- 
fore stated. 

"The  plaintiff  in  rebuttal  to  Johnson's  testi- 
mony, as  above  set  forth,  it  appearing  that 
•aid  Johnson  died  in  1884,  offered  to  read  in 
evidence  a  deposition  of  said  Johnson,  taken  in 
1860,  in  a  certain  suit  then  pending  in  Bell 
County,  Texas,  wherein  David  Ayers  was  plain- 
tiff and  Lancaster  was  defendant,  in  which  he 
stated  in  answer  to  question  therein  propounded 
that  he  began  the  Moreno  survey  at  the  south* 
east  comer  and  ran  thence  northerly.  The 
north  line  was  then  run  westwardly,  and  the 
third,  if  run  at  all,  was  mn  southwsirdly  to  the 
river.  I  am  of  the  opinion  that  no  western 
line  was  run,  but  was  left  open;  but  the  east- 
em  and  northem  lines  were  run  and  measured; 
it  was  not  usual  to  measure  the  closing  line. 
To  the  reading  of  which  last-mentioned  depo- 
sitioD,  proven  to  be  in  the  handwriting  of  Jonn- 
•on,  taken  in  1860,  the  defendants  objected 
upon  the  ground  that  the  deposition  had  been 
taken  in  another  and  different  cause,  between 
other  parties,  before  the  institution  of  this  suit; 
and  the  same  witness  havine  testified  in  answer 
to  interrogatories  and  cross-iuterrogatories  pro- 
pounded herein  in  1877  and  1880,  respectively, 
it  was  not  competent  as  original  evidence  nor 
admissible  to  contradict  or  impeach  the  testi- 
mony of  the  witness  Johnson,  as  given  in  his 
deposition  read  by  the  defendants,  notwith- 
standing the  death  of  Johnson;  which  objec- 
tion the  court  overraled  and  admitted  the  tes- 
timony so  objected  to;  to  which  ruling  of  tiie 
court  the  defendants  then  and  there  excepted 
and  still  except,  and  the  same  is  allower  as 
exception  No.  1." 

A  very  earnest  and  able  argument  is  pre- 
sented to  us  to  sustain  this  ruBng,  upon  Um 
general  ground  of  the  liberality  of  courts  in 
•dmitting  what  would  be  otherwise  called  hear- 
say evidence  in  regard  to  boundaries,  such  as 
tradition,  general  understanding  in  the  ndsh- 
borhood,  aedarations  of  persons  familiar  with 
the  boundaries  and  with  the  objects  on  the 
lines  of  the  survey,  and  others  of  similar  char- 
acter. An  opinion  of  Mr,  Jtutice  Field,  de- 
livered in  the  Supreme  Court  of  Califomia  in 
1860,  in  the  case  of  Morton  v.  Folger,  15  CaL 
277.  is  much  relied  on  in  this  case,  and  it  is  also 
•aid  that  the  courts  of  the  State  of  Texas  have 
established  the  same  principle,  which  has  thus 
become  a  mle  of  proper^  m  that  State,  which 
should  be  followed  in  this  case.  If  the  princi- 
ple stated  in  the  decisioo  of  the  California 
court,  and  in  the  decisions  of  the  Supreme  Court 
of  the  State  of  Texas,  were  indeed  applicable 
10  the  case  before  us,  we  would  hesitate  veiy 
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much  in  reversing  the  Judgment  on  this  ground, 
and,  indeed,  should  be  inclined,  on  the  weight 
of  those  authorities,  and  in  the  belief  that  in 
the  main  they  are  sound,  to  overrule  the  ex- 
ception. But  the  objection  in  the  present  case  [Mtt ] 
to  the  deposition  of  Johnson,  taken  in  1860,  does 
not  rest  upon  the  ground  that  it  is  hearsaV  tes- 
timony, or  that  it  does  not  oome  withm  tlse 
general  principle  which  admits  declarations  oi 
persons  made  during  their  lifetime  of  mattem 
important  to  the  location  of  surveys  and  objecca 
showing  the  line  of  those  surveys.  Johnson's 
deposition  of  1860,  if  it  stood  alone  and  was.  in- 
troduced upon  the  trial  of  this  case  for  the  first 
time  as  independent  testimony  in  favor  of 
plaintilfs,  might  be  admissible.  It  is  not  nec- 
essary io  deSde  that  question,  because  sodi 
is  not  the'character  of  uie  circumstances  under 
which  the  testimony  was  admitted.  As  we 
have  already  said,  there  had  been  three  trials 
of  this  action,  during  which  Johnson  was  alive 
and  was  a  competent  witness  for  either  party. 
All  his  testimony  was  given  by  way  of  deposi- 
tion. This  only  renders  the  manner  of  taking 
it  more  deliberate,  and  if  it  was  to  be  contra- 
dicted by  anythinjg  be  had  said  on  former  oo- 
casions,  made  it  the  more  easy  and  reasonable 
that  plaintiff  should  have  called  his  attentloa 
to  the  former  statements  which  th^  proposed 
to  use.  It  win  be  observed  that  the  plamtlfls 
did  not  introduce,  or  offer  to  introduce,  this  dep- 
osition of  Johnson  of  1860  as  a  part  of  tbdr 
case,  when  it  was  their  duty  to  introduce  their 
testimony.  They,  therefore,  did  not  rely  o» 
it  as  inaependent  testimony  in  their  favor. 
But  after  Johnson's  deposition  had  been  given 
in  the  case  itself,  and  he  had  been  cross-ex- 
amined by  the  plain  tiffs  in  that  deposition  in 
regard  to  his  testimony,  and  after  he  was  dead 
and  could  give  no  explanation  of  his  previous 
testimony  of  1860,  which  might  show  a  mis- 
take in  that  deposition,  or  give  some  satisfao- 
tory  account  of  it  consistent  with  his  testimony 
in  the  principal  case,  this  old  deposition  is  for 
the  first  time  thought  forward  to  contradict  the 
most  important  ptut  of  his  testimony  given  oo 
the  present  trial.  The  importance  of  this  mat- 
ter as  it  was  presented  to  the  Jury  will  be  readi- 
ly understooo  when  we  revert  to  the  fact  that 
the  two  southem  comers  of  the  survey  are  es- 
tablished without  Question  and  are  found  oo 
the  San  Andres  River,  and  the  controversy 
concems  the  question  whether  the  east  line  and 
the  west  line  of  that  survey,  which  are  straight  ^^^^^^ 
lines  almost  due  north,  extend  so  far  north  that  [^^"i 
the  northem  line  between  these  lines  is  so  far 
north  as  to  include  the  survey  of  Daws  under 
which  plaintiff  claims.  In  tine  principal  dep- 
osition of  Johnson,  as  we  have  seen  by  toe 
bill  of  exceptions,  he  states  that  this  survey 
commenced  at  the  southwestern  comer  on  the 
San  Andres  River  and  was  ran  northward  the 
distance  called  for  In  thegrant,  ard  actually 
measured  by  the  diain.  The  northwest  or  sec- 
ond comer  called  for  in  the  grant  wis  estab- 
lished by  him,  the  distance  giving  out  in  the 
prairie.  From  the  northwest  comer  thus  es- 
tablished, the  second,  the  line  was  run  for  the 
course  and  distance  called  for  in  the  grant, 
and  the  northeast  comer  established  on  two 
small  hackberries  on  Cow  Creek  bottom. 
From  the  northeast  or  third  comer  thus  es- 
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tabiiahed,  the  oouzse  was  nm  to  the  San  AndraB 
Binr.    This  last  line  was  marked  but  not 
measmed,  because  it  waa  not  neoessaiy  to  meas- 
ure the  closing  line.    In  answer  to  questions 
OD  crooB^xammation,  he  aaid  he  did  not  begin 
Bt  the  aontheast  comer  but  he  began  at  we 
•outhwest  comer,  and  actually  traced  the  lines 
b  the  ofder  set  forth  in  the  field  notes.    He 
aid  the  field  book  containing  these  notes  "I 
kept  sad  examined,  which  I  do  not  remember 
to  bt?e  examined  till  a  month  ago,  as  herein- 
before stated."     The  deposition   offered  by 
DiaiDtifl  states  distinctly  that  he  began  the 
Moreno  survey  at  the  southeast  comer,  and  ran 
theoce  northerly.      The  north  Une  was  then 
nm  westwardly,  and  the  thfard,  if  run  at  all, 
was  mn  southward  to  the  river.    And  he  fur- 
ther says:  **I  am  of  the  opinion  that  no  west- 
era  line  was  run  but  was  left  open,  but  the 
eastern  and  norihem  lines  were  run  and  meas- 
ured.   It  was  not  usual  to  measure  the  dosing 
liDe."    It  was  admitted  that  the  distance  as 
measured  on  the  ground  from  the  northeast 
eoner  to  a  creek  called  for  in  the  grant  was 
some  four  thousand  varas  more  thSi  the  dis- 
tADce  called  for,  and  the  witness  on  cross-ex- 
imhiations  in  the  principal  depositions  read  by 
the  defendant  in  tnis  case,  being  asked  to  ac- 
couot  for  this  discrepancy,  said:  '*The  dis- 
taooes  called  on  that  line  were  not  measured 
bat  guessed  at    No  part  of  the  east  line  was 
mearaied."    The  discrepancy  between  these 
two  depositiona  is  manifest,  and  that  discrep- 
waej  to  in  a  matter  which  relates  directly  to 
file  question  whether  the  Moreno  grant  as  it 
waa  surveyed  included  the  land  embraced  with- 
in the  Daws  nant,  under  which  plaintiff  as- 
leita  daim.    If  the  jury  believed  in  the  trath 
of  the  depositions  of  Johnson  taken  by  the  de- 
fendant in  this  case,  at  which  he  was  cross-ex- 
amined by  the  plaintiff,  it  affords  the  strongest 
endeoce  that  the  Daws  claim  was  included  in 
the  Hoes  of  the  Moreno  survey.    This  deposi- 
tioo  is  supported  by  the  field  notes  and  by  the 
leferoice  of  Johnson  himself  to  those  field 
notes  a  venv  little  while  before  he  gave  his  dep- 
MitioD.    If,  on  the  contrary,  the  eastern  line 
was  the  one  which  was  actually  run  and  meas- 
yd,  beginning  at  the  southeast  comer  of  ti^e 
iHTvev  on  the  San  Andres  River,  then  the  fact 
thatthatline  was  actually  run  and  measuted 
^ouW  probably  have  a  very  great  influence  in 
the  mind  of  the  Jury  on  the  question  in  iraue. 
And  whether  this  was  so  or  not,  the  contra- 
dictory statements  of  Johnson   under   oath 
>n{gbt  destroy  the  value  of  his  testimony  before 
Uietay. 

The  circumstances  under  which  the  former 
■t^temeDts  of  a  witness  in  regard  to  the  Subject 
i^to  of  hto  testimony  when  examined  in  the 
pnndpsl  case  can  be  mtrodnced  to  contradict 
orimpesch  his  testimony,  are  well  settled,  and 
^  the  same  whether  his  testimony  in  the  prin- 
cipal case  is  given  orally  in  court  before  the 
J^or  is  taken  by  deposition  afterwards  read 
to  them.  In  all  such  cases,  even  where  the 
J^Qei  occurs  on  the  spur  of  the  moment  in  a 
JWbefore  a  jurv,  and  where  the  objectionable 
wjimony  may  tnen  come  for  the  first  time  to 
«>»  Knowledge  of  the  opposite  par^,  it  is  the 
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rule  that  before  those  former  declarations  can 
be  used  to  impeach  or  contradict  the  witness, 
his  attention  must  be  called  to  what  may  be 
brought  forward  for  that  purpose,  and  this 
must  be  done  with  great  particularity  as  to 
time  and  place  and  circumstances,  so  that  he  can 
deny  it,  or  make  any  explanation  intending  to 
reconcile  what  he  formerly  said  with  what  be 
is  now  testifying.  While  the  courts  have  been 
somewhat  liberal  in  giving  the  opposing  party 
an  oppK>rtunity  to  present  to  the  witness  the 
matter  in  which  they  propose  to  contradict  him. 
even  going  so  f  ar  ss  tOipermit  him  to  be  recalled 
and  cross-examined  on  that  subject  after  he 
has  left  the  stand,  it  is  believed  that  in  no  case 
has  any  court  deliberately  hdd  that  after  the  r405T 
witness  testimony  has  been  taken,  committed 
to  writing  and  used  in  the  court,  and  bv  his 
death  he  is  placed  beyond  the  reach  of  any 
power  of  explanation,  then  In  another  trial 
such  contradictory  declarations,  whether  by 
deposition  or  otherwise,  can  be  used  to  im- 
peach his  testimony.  Least  of  all  would  this 
seem  to  be  admissible  in  the  present  case, 
where  three  trials  had  been  had  before  a  lurv, 
in  each  of  which  the  same  testimony  of  tns 
witness  Johnson  had  been  introduced  and  re- 
lied on,  and  in  each  of  which  he  had  been 
cross-examined,  and  no  reference  made  to  his 
former  deposition  nor  any  attempt  to  call  his 
attention  to  it.  This  principle  of  the  rule  of 
evidence  is  so  well  unoerstood  that  authorities 
are  not  necessary  to  be  dted.  It  is  so  well 
stated,  with  its  qualifications  and  the  reasons 
for  it,  by  Mr.  Qreenleaf  in  bis  work  on  Evi- 
dence, vol.  I,  in  g§  463  and  464  inclusive,  that 
nothing  need  be  added  to  it  here  except  a  ref- 
erence to  the  decisions  cited  in  his  notes  to 
those  sectiona  See  also  Weir  ▼.  MeOee,  25 
Tex.  Supp.  82. 

It  will  thus  be  seen  that  the  principle  on 
which  counsel  for  plaintiff  in  error  objected  to 
this  deposition  of  Johnson  is  not  in  conflict 
with  the  case  of  Marian  v.  Folger,  15  CaL  277, 
nor  with  any  case  to  which  we  are  dted.  de- 
cided by  the  Supreme  Ck)urt  of  Texas.  That 
ground,  as  stated  in  the  bill  of  exceptions,  is 
"  that  the  deposition  bad  been  taken  in  another 
and  different  cause,  between  other  parties,  be- 
fore the  institution  of  this  suit;  and  the  same 
witness  having  testified  in  answer  to  interroga- 
tories and  cross-interrogatories  propounded 
faerdn  in  1877  and  1880,  respectivdy,  it  was 
not  competent  as  original  evidence,  nor  admis- 
sible to  contradict  or  impeach  the  testimony  of 
the  witness  Johnson  as  given  in  his  deposition 
read  by  the  defendant,  notwithstanding  the 
death  of  Johnson." 

We  are  very  clear  that  the  deposition  of  1 860 
was  improperly  admitted,  and  its  important  re- 
lation to  the  issue  tried  by  the  jury  was  such 
that  thejvdgmeni  rendered  an  it  muet  he  re- 
veraed,  and  me  verdiet  eet  aside  and  a  new  triiU 
granted. 

There  are  other  assignments  of  error,  the 
consideration  of  which  Is  not  necessary  in  the     r^^^i 
decision  of  the  case  before  us,  which,  with  due     l^06  j 
attention  to  what  we  dedded  when  the  case 
was  here  before,  to  which  we  still  adhere,  may 
not  arise  in  another  trial. 
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RICHARD  C.  JENZmSON. 

(See  8.  C  Reporter*!  ed.  818-817J 

Conslruetum  of  letten-paterU—limiiationi  and 
reitrieUans  in  patent, 

L  When  a  patentee,  on  the  rejection  of  his  ap- 
plication, Inserts  in  his  spedflcation,  in  oonse- 
quenoe,  limitations  and  restrictions  for  the  pur- 
pose of  obtaining  his  patent,  he  cannot,  after  he 
has  obtained  it,  claim  that  it  shall  be  construed  as 
It  would  have  been  construed  if  such  limitations 
and  restrictions  were  not  contained  In  IL 

Jl  Where  the  patentee,  after  the  rejection  of  his 
application.  Inserted  in  his  spedflcation  a  state- 
ment that  his  invention  related  to  a  new  con- 
struction of  lock-case,  whereby  it  was  made  ^%o 
dispense  with  an  extended  bottom  plate,**he  can- 
not contend  that  his  specification  and  claims  are 
to  be  interpreted  so  as  to  cover  a  constmotlon 
which  has  an  extended  bottom  plate. 

[Noe.  120. 121. 182,  188.1 
Argued  Nat,  18, 19, 1889.    Decided  Dee.  9, 1889. 

APPEALS  from  decrees  in  the  two  first 
above-named  cases  of  the  Circuit  Court  of 
the  United  States  for  the  Sootbem  District 
of  New  York,  and  appeals  from  decrees  in 
the  two  last  above-named  cases  of  tbo  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey,  dismissing  suits  in  equity 
for  the  infringement  of  letters-patent  No.  195.- 
288.  granted  to  William  Roemer  Sept.  18. 1887. 
for  an  improvement  in  a  combined  lock  and 
handle  for  traveling  bags.    Affirmed* 

The  facts  are  stated  in  the  opinion. 

Opinion  below.  27  Fed.  Rep.  702. 

Mr.  Arthur  V.  Brleaen  for  appellant 

Meeer:  Frederic  H.  Beits  and  /.  R 
Eindon  Ej/de,  for  appellees: 

There  is  no  invention  in  what  Boemer  has 
ahown  in  bis  patent  in  suit,  in  view  of  what  he 
himself  had  sbown  in  his  prior  patent,  and  in 
consideration  of  other  prior  structures  of  this 
dass. 

Winam  ▼.  Denmead,  56  U.  S.  15  How.  880 
<14:717);  Bwine  v.  Eaton,  16  U.  S.  8  Wheat. 
454  (4:488);  Bmilh  ▼.  NiehoUJt  Pat.  Oflf.  Gaz. 
•649;  Tucker  v.  Spalding,  80  U.  S.  18  WaU.  458 
<20:515);  Phillipe  v.  Age,  65  U.  S.  24  How. 
164  (16:689);  fficke  v.  Kelsey,  85  U.  S.  18  Wall. 
-670  (21:852);  Rubber  Coated  Hamese  Trimming 
Go.  V.  WeUing,  97  U.  S.  7  (24:942);  Terbu7te  v. 
PhiUipe,  99  U.S.  592  (25:298);  Crouch  v.  Boemer, 
108  U.  S.  797  (26:426);  Atlantic  W(yrk$  v. 
Brady,  107  U.  S.  192  (27:488);  Yale  Lock  Mfg, 
Vo,  V.  OreerUeaf,  117  U.  S.  554  (?9:952). 

He  has  simply  taken  the  Havcll  lock-box  or 
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his  own  lock-box  of  his  patent  of  Hay,  1887. 
and  substituted  for  the  forms  of  notch  or  ring- 
loop  in  those  structures  the  old  and  well-known 
form  of  ring-loop.  This  does  not  amount  to 
invention. 

8tifMt9on  ▼.  Woodman,  77  U.  S.  10  WalL  117 
(19:866);  Dunbar  v.  Meyers,  94  U.  S.  187 
(24:84);  HaU  v.  MaeneaU,  107  U.  S.  90(27:367); 
Slaufson  v.  Grand  Street,  P.  P.  A  F.  R.  Co., 
107  U.  S.  649  (27:57(0;  DoubU  Pointed  Tack 
Co.y.  Tm  Rivers  Mfg.  Co.  109  U.  S.  117  (27:877); 
Buwy  V.  ExcMar  Mfg.  Co.  110  U.  S.  181 
(28:95);  Stepheneony.  Brooklyn  Cross-Town  B. 
Co  81  Pat  Off.  Gaz.  263. 114  U.  S.  149(29:58). 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court: 

These  are  two  suits  in  equity,  brought  by 
William  Boemer  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  one  against  Thomas  B,  Peddle  and 
George  B.  Jenkinson.  and  the  other  against  [S14^ 
Albert  O.  Headley;  and  two  suits  in  equity 
brought  hj  the  same  plaintiff  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey,  one  against  Charles  Eupper.  and 
the  other  against  Kichard  C.  Jenkinson.  All 
four  of  the  suits  are  brought  for  the  infringe- 
ment of  letters-patent  No.  195,238.  granted  to 
the  plaintiff  September  18. 1877.  for  an  im- 
provement in  a  combined  lock  and  handle 
for  traveling  bags.  ^ 

The  specmcaUon  says  :  "Be  it  known  that 

1.  William  Roemer,  of  Newark,  in  the  County 
€d  Essex  and  State  of  New  Jersey,  have  in- 
vented a  combined  lock  and  handle-holder  for 
traveling  bags,  etc.,  of  which  the  following  is 
a  specification  :  Figure  1  is  a  top  view  of  my 
improved  combined  lock  and  handle-holder, 
figure  2  is  a  vertical  longitudinal  section  of  the 
same;  figure  8  is  a  cross-section  on  the  line  e  c, 
figure  2.  Similar  letters  of  reference  indicate 
corresponding  parts,  in  all  the  figures.  This 
invention  relates  to  a  new  construction  of  lock- 
case  for  traveling  bags,  satchels,  and  the  like, 
whereby  the  same  is  made  to  retain  the  rings 
which  connect  with  the  handle  [to  dispense 
with  an  extended  bottom  plate],  and  yet  to 
leave  said  rings  movable  in  tbeir  bearing 
The  invention  consists  in  forming  notches  in 
the  sides,  near  the  ends  of  the  lock-case,  which 
notches  engage  over  the  lower  parts  of  the 
handle-rinsrs,  all  as  hereinafter  more  fully  de- 
scribed. In  the  accompanying  drawing,  the 
letter  A  represents  the  lock-case,  the  same 
being  of  suitable  coDstructloii,  shape  and  size, 
and  adapted  to  be  fastened  to  the  frame  of  the 
satchel  or  bag  by  rivets  or  other  suitable  means. 
The  ends  of  the  lock-case  are,  by  notches  a, 
which  are  cut  into  or  formed  in  its  sides, 
made  book-shaped,  as  clearly  shown  in  figure 

2.  and  these  hooks  b,  thus  produced,  serve  to 
retain  the  handle-rings  B  B  In  place.  These 
handle-rings  are,  as  indicated  in  figure  8.  pref- 
erably fiattened  at  their  lower  parts,  and  are. 
with  these  flattened  portions,  placed  under  the 
hooks  b  of  the  lock- case,  and  thereby  secured 

to  the  satchel-frame,  to  which  the  lock-case  [3ifi 
is  riveted,  as  alreadv  described.  In  these 
hooks,  however,  the  rings  are  free  to  T9>rate, 
ami  free,  therefore,  to  move  with  the  bandies. 
nnl  the  rings  constitute,  in  consequence,  a 
flexible  connection   between  the  handle  and 
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be  Inx  oc  MtdieL  [By  making  the  Dotcbes 
B  the  mee,  the  top  oi  the  lock-case  remalDS 
Boodi  and  offers  do  obstruction  to  the  free 
Boyement  of  handle  and  rings.?*  The 
sbhn  of  the  patent  is  as  follows:  "  The  lock- 
ase  made  wiUi  the  notdied  sides  a  a  near  its 
s^  to  receive  and  hold  the  handle-rings  B, 
nb^tsntially  as  herein  shown  and  described." 
In  the  apfilication  for  the  patent  as  filed,  the 
parts  above  pat  in  brackets  were  not  cbntedned 
n  the  specifi  cation,  and  the  proposed  claim  was 
IS  follows:  *'The  combination  of  the  lock-case, 
A^  having  the  hooks,  b,  at  its  ends,  with  the 
riDgs,  B  B,  which  are  held  in  place  by  said 
books,  subetantially  as  herein  shown  and  de- 
(icribed."  The  application  ss  thus  made  was 
rejected,  by  a  reference  to  patent  No.  177,020, 
mnted  Biay  2,  1876,  to  William  Simon,  for 
unprovements  in  a  traveling  bag.  The  pro- 
posed ciaim  was.  then  stricken  out,  and  the  fol- 
lowing claim  was  substituted:  "The  lock-case, 
A,  having  the  notches,  a  a,  at  its  under  side, 
snd  combined  with  the  rings,  B  B,  which  are 
faeki  in  said  notches,  substantially  as  and  for 
the  purpose  specified."  The  application  was 
ijpJD  reiected,  by  a  reference  to  the  patent  to 
Sunon,  the  Patent  Office  saying:  "The  differ- 
ace  between  the  two  devices  appears  to  be, 
tbat  in  applicant's  device  the  notches  are  cut 
is  the  vertical  sides  of  the  lock-case,  and  in  the 
reference  they  are  struck  up  from  the  bottom 
plate."  The  application  r7as  then  amended  by 
inserting  in  the  specificadon  the  words  above 
put  in  brackets,  and  by  idtering  the  claim  so 
8s  to  read  as  it  does  in  me  patent  as  issued. 

After  an  answer  and  a  replidstion  in  the  9aai 
against  Peddie   and  Jenldnson,  proofs  were 
taken  on  botii  sides,  and  the  court,  held  by 
^dffe  Wheeler,  made  a  decree  dismissing  the 
bin,  with  costs.     In  the  opinion  of  the  court  (27 
Fed.  Rep.  702)  it  was  said:  "The  improvement 
pateaiea  consists  essentially  in  extending  the 
■idea  of  the  lock-case  to  hold  the  handle-rings 
of  traveling  bags.    The  bottom  plate  of  the 
lock  had  before  been  extended  for  that  purpose. 
G^  the  improvement  the  bottom  plate  could  be 
dLvpeoaed  with,  and  the  side  walls  of  the  lock- 
(^^  made  both  to  inclose  the  lock  and  hold 
ibe  handle-rings.    The  defendants  use  the  same 
tbing  to  hold  the  handle-rings,  but  place  the 
k)di  above  it,  and  do  not  use  it  for  the  side 
^vsUi  of  the  lock-case.    It  becomes,  by  the  use 
▼klch  th^  make  of  it,  an  extended,  bottom 
piste  to  the  lock,  of  an  improved  form.    If 
Una  piece  was  patented  and  the  patent  is  valid 
U>  cover  it,  the  defendants  do  infringe.    The 
fflfrwrappcr  and  contents  are  made  a  part  of 
the  caae.    From  them  it  appears  that  the  ora- 
tor, fai  bis  application  for  this  patent,  at  first 
^ied  for  a  patent  covering  the  combination 
of  the  lock-case,  with  the  handle-rings.    His 
cWp»  was  rejected  on  a  reference  to  piOentNo. 
177,080,  granted  to  WDliam  Simon,  which  cov- 
^  an  extended  bottom  plate  to  the  lock  to 
hokl  the  handles.    The  claim  was  amended 
•nd  again  rejected  on  the  same  reference,  and 
«u  Bot  granted  until  the  specification  was 
>>^aided  to  dispense  with  an  extended  bottom 
puts  to  the  lock,  and  the  claim  was  confined 
to  a  lock-ease  with  notdied  sides  near  its  ends, 
Mecdve  and  hold  the  handle-rings.    This 
P|tte,  which  the  defendants  use,  was  the  same 
before  Si  after  these  amendments.    The  Patent 


Office  would  not  grant  a  patent  for  it  generally 
in  combination  with  the  handle-rings,  oat  only 
specificslly  when  used  for  the  sides  or  the  lock* 
case  and  for  the  handle-rings.  The  orator  ac- 
cepted the  patent  narrowed  in  tbat  manner, 
and  cannot  now  be  heard  to  claim  that  it  is  any 
more  broad  than  tbat  in  its  scope.  He  invent- 
ed this  particular  form  of  lock-case,  and  his 
patent  is  for  that  only,  and  it  cannot  be  con- 
strued to  cover  anytmng  else.  Ohieago  A  iT. 
W.  R  Xh.  V.  Saylet,  9T  U.  8.  664  fU:  1058]. 
The  defendants  do  not.use  his  lock-case,  but 
use  an  extended  bottom  plate  like  his  lock-case. 
It  has  been  argued  ingeniously  and  with  plausi- 
bility that  the  same  thing  is  used  under  a  mere- 
ly different  name;  but  this  argument  is  not  in 
reality  well  founded.  The  patent  was  for  a 
lock-case  not  only  in  name  but  in  substance. 
The  defendants  do  not  use  this  lock-case.  They 
evade  the  patent  not  by  a  mere  colorable,  but 
by  a  substantial,  evasTon." 

As  the  patentee,  after  the  rejection  of  his  ap^ 
plication^  inserted  in  his  specification  a  state- 
ment tbat  his  invention  related  to  a  new  con- 
struction of  lock-case,  whereby  it  was  made 
"to  dispense  with  an  extended  bottom  plate," 
he  cannot  now  contend  that  his  specification 
and  claims  are  to  be  interpreted  so  as  to  cover 
a  construction  which  has  an  extended  bottom 
plate.  By  his  patent,  as  issued,  he  dispenses 
with  the  extended  bottom  plate,  and  confines 
his  daim  to  a  lock-case  with  sides  notched  near 
its  ends  to  receive  and  hold  the  handle-rings — 
an  arrangement  not  found  in  the  defendants' 
structure.  In  that,  the  lock  and  the  handle 
fastenings  are  combined  with  the  extended  bot- 
tom plate,  as  in  the  Simon  patent  of  May  3, 
1876.  Tlie  lock-case  of  the  defendants  does 
not  have  notches  in  its  sides,  but  the  notches 
are  in  the  sides  of  an  extended,  struck-up  bot- 
tom plate,  such  extended  bottom  plate  bdng 
expressly  excluded  from  the  construction  by 
the  specification  of  the  plaintiff's  patent. 

This  court  has  often  held  that  when  a  pat- 
entee, on  the  rejection  of  his  application,  in- 
serts in  his  specification,  in  consequence,  lim- 
itations and  restrictions  for  the  purpose  of  ob- 
taining his  patent,  he  cannot,  after  he  has 
obtained  it,  daim  that  it  shall  be  construed  ss 
it  would  have  been  construed  if  such  limita- 
tions and  restrictions  were  not  contained  in  it 
Leggett  v.  Avery,  101 U.  S.  266  [26:  8651;  Good- 
year Dental  Vukanite  Co.  v.  Davis,  10&  U.  8. 
222,  228  [26:  149,  1611;  Fay  v.  Cordeeman,  109 
U.  S.  408  [27:  979];  Mahn  v.  Harwood,  112  U. 
8.  864,  859  [28:  666,  667];  Union  Met.  Cart- 
ridge Co.  v.ZT:  8.  Cartridge  Co,  112  U.  S.  62*, 
644  [28:828,  884];  Sargent  v.  ffaU  8(tfe  A  Lock 
Co.  114  U.  8.  63  [29:  67];  ShepardY,  Carrigan, 
116  U.  8.  698,  697  [29:  728,  724];  White  v. 
Dunbar,  119  if.  8.  47  [80:  808];  Sutter  v.  Rob- 
ineon,  119  U.  8.  680  [80:  492];  Bragg  v.  Fitch. 
121 U.  8.  478  [80:  1008];  Sn<yw  v.  Lake  Shore  S 


M.  8.  B.  Co.  121  U.  8.  617  [30:  1004] ;  CratD- 

IT.  8.  689, 
269,  274]. 
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It  is  contended  by  the  defendants  that,  in 
view  of  the  prior  state  of  the  art,  the  patent  is 
invalid.  We  do  not  consider  it  nec^sary  to 
examine  that  question,  because,  for  the  reasons 
before  assi^ed,  we  are  of  opinion  tbat  tlie  de- 
cree must  oe  affirmed;  and  as,  in  each  of  the 
other  three  cases,  there  is  a  stipulation  that  the 
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suit  may  be  areued  here,  on  appeal,  on  the  rec- 
ord in  the  Peddie  suit,  and  abide  the  result  of 
that  suit,  and  as  the  decree  in  each  of  those 
other  three  cases  was  a  decree  dismissing  the 
bill  with  ooBts,  each  qf  meh  decrea  is  affirmed. 
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JAMES  O.  OLEAYELAND  m  jJu,  Plffi. 

inBrr.^ 

9. 

CHARLES  a  SMITH  wt  ▲!..,  Surriyors  of 

ThBKBBLYBS  MJXD  GbO.   0.    RiOHARDSOK. 

(Bee  B.  a  as  (Modand  ▼.  RUhardmnu  Beporter*s  ed. 

Fraudulent  mitrepreeentoHone,  wfuU  are  duty 
to  dUdomfacU—ignoranee  cf  foot,  effeU  ^— 
amimon  to  diedoee  financial  ability,  on  com' 
promiee  wlurUary  payment  eoereion  or  du* 
resi,  iehat  ie. 

L  A  partj  oan  oommit  a  legal  fraad,  iQ  a  buaineai 
tranaaoUon  with  another,  onlj  by  fraadulent  mis- 
representations of  Caot,  or  by  sooh  oondaot  or  ar- 
ttfloe,  for  a  fraudulent  purpose;  as  will  mislead 
the  other  party*  or  throw  him  off  his  guard,  and 
cause  him  to  omit  Inquiry  or  examination  which 
be  would  otherwise  make. 

&  Where  there  is  no  such  relation  of  trust  or  con- 
fidence between  the  parties  as  imposes  upon  one 
an  obligation  to  give  full  information  to  the  other, 
the  latter  cannot  proceed  blindly,  omitting  all  in- 
quiry and  examination,  and  then  complain  that 
the  other  did  not  volunteer  to  glTO  the  Informa- 
tion he  had. 

8.  Ignorance  of  a  fact  extrinsic  and  not  esseaOal 
to  a  contract,  but  which,  if  known,  might  bave 
influenced  the  action  of  a  party  to  the  contract,  is 


not  such  a  mistake  as  wJI)  authoriie  equitable  r^ 
Uef. 

4.  A  compromise  made  by  a  debtor  with  a  firm,  hJe 
creditor,  cannot  be  asaailed  on  the  ground  that 
the  agent  of  the  firm  in  the  compromise  omittgwi 
to  disclose  the  flnandal  ability  of  a  partner  of  tiM 
firm  to  pay  the  debts  of  the  firm. 

5.  Where  an  Insolvent  firm.  In  oonslderatloa  of  m 
compromise  with  some  of  their  oredlton  at  sixty 
cents  ona  dollar,  executed  to  them  an  agieemeut 
not  to  pay  Toluntarlly  to  any  creditor  to  exoeed 
sixty  cents  on  a  dollar  In  settlement,  a  payment 
of  more  than  sixty  per  eeot»towft»  eighty  per 
cent,  to  a  creditor  to  settle  asnlt  brought  by  bisa 
on  a  debt  against  the  firm  In  which  there  was  no 
defense,  which  was  about  to  be  tried,  and  In  whldi 
a  judgment  for  the  full  amount  would  be  reoor- 
ered,  and  where  the  debt  was  secured  by  attaok- 
ment,  was  not  a  voluntary  payment. 

6l  Where  there  Is  actual  or  threatened  exercise  of 
power  possessed  over  the  property  of  another  by 
the  party  exacting  or  receiving  payment,  there  la 
coercion  or  duress  which  will  render  a  payment 
Involuntary. 

[No.  126.] 

Aryued  No9,  Ml,  1889.       Decided  Dec.  9, 1889. 


P\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  DliDola 
to  review  a  Judgment  for  the  plaintifls  in  m 
acdon  to  recover  for  breach  of  an  agreemeot 
made  upon  a  compromise  of  debts  not  to  pay 
voluntarily  to  any  creditor  more  than  sixty  per 
cent  on  tlie  dollar  in  settlement    Rewreed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jaa.  S*  Harlan,  for  plaintiffs  In  error: 
The  acceptance  of  a  smaller  sum  in  paymeoa 
of  a  larger,  when  evidenced  by  an  instrumeoa 


NOTB.— JVaud— cuppresslo  vert— duty  to  diseloss. 

Silence  is  by  no  means  necessarily  equivalent  to 
direct  affirmation:  for  in  very  many  cases  no  duty 
of  disclosure  exists.  Ordinarily,  indeed,  it  is  only 
where,  from  what  has  passed  in  the  transaction  or 
from  some  relationship  between  the  parties,  dis- 
closure becomes  a  duty,  that  silence  is  a  fraud. 
Peopled  Bank*B  Appeal,  SB  Pa.  107. 

Fraud  may  consist  in  silence  as  well  as  in  actual, 
outspoken  misrepresentation;  but  a  vendor  is  not 
obliged  at  law  or  in  equity,  no  matter  what  the  rule 
of  morality  may  be,  to  disclose  latent  defects  in  the 
subject  matter  of  the  sale;  nor  is  the  purchaser 
bound  to  inform  the  seller  of  advantages  known 
only  to  himself.  Laldlaw  v.  Organ,  16  U.  8.  S 
Wheat.  178  (4: 214);  Klntxlng  v.  McBlrath,  5  Pa.  4fl7: 
Hanson  v.  Bdgerly.  SON.  H.  848;  Smith  v.  Country- 
man, 80  N.  T.  866;  Fisher  v.  Budlong,  10  B.  L  6S6; 
Hadley  v.  Clinton  County  Importing  Co.  18  Ohio  St. 
808;  Wmiams  v.  Spurr,  84  Mich.  886;  Law  v.  Oranf . 
87  Wis.  648;  HltoheU  v.  McDougall,  88  IlL  480;  Fren- 
sel  V.  Miller,  87  Ind.  L  But  see  Cecil  v.  Spurger,  88 
Mo.  468:  Ma  A  dams  v.  Gates,  84  Mo.  828;  Barron  v. 
Alexander,  27  Mo.  680;  Patterson  v.  Klrkland,  84 
Miss.  488, 48L 

Xont  Thuriow,  as  an  Illustration  of  this  doctrine, 
put  the  case  of  a  man  buying  land  under  which 
there  .was  a  mine,  known  only  to  the  purchaser, 
and  said  that  the  latter  was  not  bound  to  disclose 
bis  knowledge.   Turner  v.  Harvey*  Jaa  168, 178. 

Such  cases  have  arisen  In  this  country,  and  the 
dictum  of  Lord  Thurlow  has  been  followed.  Har- 
ris v.  TTSon,  84  Pa.  847;  Williams  V.  Spurr,  84  Mich. 
886.  But  see  WlUiams  v.  Beaaley,  8  J.  J.  Marsh. 
•8;  Law  v.  Grant,  87  Wis.  648;  Blgelowon  Fraud,  88. 

If,  however,  a  man  professes  to  describe  the  artl- 
ele  which  he  is  selling,  he  must  describe  everything 
tibatismateriaL    If  he  undertakes  to  taU  the  truth, 
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it  wiU  not  do  for  him  to  tell  only  part  of  the  troth. 
Kerr  on  Fr.  and  Mis.  81, 88. 

Nor  can  a  man  remain  silent  if  it  is  his  duty  to 
speak.  Suppression  of  the  truth  in  such  a  case  is  » 
fraud.  Young  v.Bumpa8s,l  Froem.Ch.  (Miss.)  2IU 
Paddock  v.  Strobridge,  28  Vt  470,  477;  Kerr  on  Fr. 
and  Mis.  86;  Leake  on  Contracts,  184. 

As  in  contracts  of  insurance  and  suretyahipw 
where  from  the  situation  of  the  parties  the  duty  o# 
disclosure  is  greater  than  in  ordinary  caseSb  Garter 
V.  Boehm,  8  Burr.  1906;  1  Smith,  Lead.  Oss.  pi.  2  (7tb 
Am.  ed.)  £04,  notes;  noiee  to  Locke  v.  North  Amer- 
ican Ins.  Co.  8Am.  Lead.  Oss.O06«  18  Masa.  61;  Leake 
on  Contracts,  198;  Perry  on  Trusts,  1 179. 

It  is,  in  law,  .a  willful  falsehood  for  a  man  to  as- 
sert of  his  own  knowledge  a  matter  of  which  be 
has  no  knowledge.  Hazard  v.  Irwin,  18  Pick.  98; 
Stone  V.  Denny,  4  Met.  151;  Kerr  on  Fr.  and  M^  64& 
JolilTe  V.  Baker,  L.  R.  11  Q.  B.  Dlv.  27L 

No  nuui  can  be  held  responsible  for  a  misrepre- 
sentation made  through  an  honest  mistake.  No 
fraudulent  intention  can  be  imputed  in  such  a  case. 
Fisher  v.  Mellen,  108  Mass.  608:  Cabot  v.  Christie,  a 
Vt.  120;  Kerr  on  Fr.  and  Mis.  67;  Leake  on  Contraota« 
187.  See,  however,  Bankhead  v.  Alloway,  8  Coldw. 
76w 

If,  however,  be  afterwards  dlsoovers  the  untmck* 
he  must  not  allow  the  other  party  to  act  on  the  b^ 
lief  that  no  mistake  has  been  made.  To  do  so 
would  be  fraud.  Beynell  v.  Sprye,  1  De  Gex,  M.  * 
0. 600:  Kerr  on  Fr.  and  Mis.  67. 

But  a  party  may  be  held  responsible,  even  for  an 
honest  mistake,  If  the  duty  of  knowing  the  truth 
is  for  any  reason  cast  upon  him.  In  such  a 
mistake,  ignorance  or  foigetfulness  is  noex< 
Burrowes  v.  Look,  10  Yes.  Jr.  170;  Babcock  v. 
61  Pa.  480;  Kerr  on  Fr.  and  MM.  68. 

It  is  not  every  ooocealment,  even  of  taois  anu 
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tmder  leal,  may  alwavs  be  pleaded  in  bar  of  a 
«iiit  to  recover  uie  baJance. 

KingOey  ▼.  King^,  20  lU.  206;  Ck>.  litt. 
1818  h;  Fitter  ▼.  Oreen,  6  AlleD,  442. 

Tbe  payment  of  a  leassam  and  its  acceptance 
in  folT  discharge,  when  it  is  not  yet  due,  ia  a 
good  discharge  of  tbe  whole. 

2  Panonson  Contracts,  619;  Brooktv,  White, 
18  Met  288:  Qoodnow  v.  8m%t\  18  Pick.  414; 
3ibrm  t.  2V^,  15  Mees.  &  W.  28. 

U  Libbey,  ^y  signing  tbe  paper,  had  express- 
ly agreed  that  ne  would  individually  become 
nable  for  the  debts  of  the  old  firm,  such  an 
agreement  would  not  avail  creditors.  It  could 
only  be  enforced  by  tbe  old  firm.  As  to  cred- 
itors, it  would  be  ra  inter  aliae  acta. 

Sendee  v.  MeDanndl^  9  Cent.  Rep.  841, 107 
N.  Y.  280. 

A  compromise  made  by  a  debtor  may  not  be 
assailed  on  the  ground  that  he  failed  to  make 
•discloeures  as  to  his  financial  condition,  when 
he  ia  not  questioned  in  regard  thereto,  and  does 
nothing  to  mislead. 

OfxXam  ▼.  Meifer,  99  N.  Y.  611. 

Tbe  ruling  that  any  payment  over  sixty  per 
4xnt  to  any  creditor  was  voluntarily  made  un- 
tbe  claim  had  gone  to  Judgment  was  erro- 


Carey  r.  Barrett,  L.  R.  4  0.  P.  Div.  879; 
CSUeago  d  A.  B:  Co,  ▼.  OMeago,  V.  A  W.  Ooal 
Cb.  79  SL  121;  Badi^  ▼.  Eutekins,  95  U.  S. 
318  (24:  410). 

A  payment  in  excess  made  afterwards  will 
not  avoid  the  composition  unless  made  in  pur- 
suance of  a  previous  understanding. 

220  Siurgee,  8  Biss.  79. 

When  an  instrument  under  seal  is  set  up,  tbe 
defendants  in  error  cannot  set  up  any  excep- 


tion to  it  by  parol.  The  remedy,  if  any,  can 
only  be  by  suit  upon  the  agreement. 

Kingeley  v.  EingeUy,  20  111.  205. 

Mr.  Jamna  B.  Doolittle*  for  defendants 
in  error: 

The  assignment  to  Ejiickerbocker  was  not 
bindhie  upon  the  defendants  in  error,  because 
the  plaintifb  in  error  did  not  disclose  the  finan- 
cial standing  of  Libbey,and  the  express  liability 
which  he  assumed  in  the  agreement  with 
Cleaveland,  and  that  all  the  deots  of  the  firm 
should  be  paid. 

Nothing  less  than  an  act  of  God  making  it 
impossible  would  be  a  good  defense  to  an  ac- 
tion upon  the  amementfor  its  breach. 

2  Parsons  on  Contracts,  6th  ed.  671, 672. 

In  effecting  a  composition  agreement  the  pol- 
icy of  tbe  law  demands  the  utmost  good  faith 
on  tbe  part  of  the  debtor. 

Eefter  ▼.  Gahn,  78  Dl.  296;  Seeing  v.  Oale, 
28  Ind.  486;  Bump  on  Composition,  28;  Elfelt 
V.  Snow,  2  Sawy.  94. 

Dormant  partners  are  liable  when  dl^ 
closed. 

Hoare  ▼.  Datoee,  1  Doug.  871;  Bobineon  ▼. 
WHkineon,  8  Price,  588;  Bump  on  Composi- 
tion, 20. 

Where  parties  reduce  their  agreement  to  writ- 
ing they  cannot  be  allowed  to  vary  its  terms  by 
parol;  but  where  it  is  evident  ttiat  the  agree- 
ment is  not  reduced  to  writing,  but  only 
a  part  of  it,  the  whole  agreement  may  be 
proven. 

Greenleaf  on  Ev.  12th  ed.  821,  chap.  15, 
^284  a;  Bradehaw  v.  Cornbe,  102  HI.  428;  Mor- 
gan-7,  OriMth,  L.  R  6Exch.  70;  Lewie  Y.Sea- 
Imry,  74  N.  Y.  409;  Chopin  v.  Dobson,  78  N. 
Y.  74. 


terlal  to  the  Interest  of  a  partj,  which  will  entitle 
him  to  the  interposition  of  a  oourt  of  equity.  The 
«ase  must  amount  to  the  suppression  of  facts 
whi<diODe  part7,under  the  circumstanoee,  is  hound 
in  oonscienoe  and  duty  to  ^sdose  to  the  other  par- 
tj,  and  in  respect  to  which  he  cannot  innocently 
be  saent.    1  Story,  Bq.  Jar.  1 801 

It  is  eswntiaUy  necessary,  in  order  w  set  aside 
Hie  transaction,  not  only  that  a  great  advantage 
abonld  be  taken,  but  also  that  there  should  be 
eome  obligation  on  the  party  to  make  tbe  discov- 
ery. Fox  V.  Mackreth,  2  Bro.  Ch.  4S0;  Turner  y. 
Harvey,  1  Jac.  Bep.  178;  Potbier,  J>e  Vente,  n.  284- 
SIS;  Id.  n.  296-299. 

A  fraud  In  the  sense  of  a  court  of  equity,  and  for 
wiiich  it  wHI  grant  relief,  is  the  non-disclosure  of 
those  facts  and  oircnmstanoes,  which  one  party  is 
under  some  legal  or  equitable  obligation  to  commu- 
aJoate  to  the  other;  and  which  the  latter  has  a 
light,  not  merely  In /oro  cofwefentioB,  hut  jurieet  de 
/MTV,  to  know.  1  Story,  Eq.  Jur.  1207;  2  Kent,  Oom. 
480,401;  Parker  V.  Grant,  lJohn8.Ch.  680;  BUaidv. 
Uandaff,  1  Ball  Jb  B.  260, 261;  1  FonbL  Bq.Bk.  Lchap. 
Z»%l,noUn. 

Ifanymoet  material  facts  maybe  unknown  to 
<ifie  party,  and  known  to  the  other,  and  not  equal- 
ly aooesslble,  or  at  the  moment  within  the  reach  of 
both;  and  yet  contracts,  founded  upon  such  igno- 
rance on  one  8ide,and  knowledge  on  the  other,  may 
be  completely  obligatory.  Turner  ▼.  Hanrey,  Jac. 
178;  1  Story,  Eq.  Jur.  1 207. 

If  a  vendor  should  sell  an  estate,  knowing  that  he 
had  no  title  to  it,  or  knowing  that  there  ware  in- 
cumhtances  on  it,  of  which  the  vendee  was  igno- 
rant, the  suppression  of  such  a  material  fact,  in  re- 
spect to  which  the  vendor  must  know  that  the  very 

1S2  U.  S. 


purchase  implied  a  trust  and  confidence  on  the  part 
of  the  vendee  that  no  such  defect  existed,  would 
clearly  avoid  the  sale  on  the  ground  of  fraud.  Ar- 
not  V.  Biscoe,  1  Yes.  8r.  96,  96;  Pothler,  De  Vente,  n, 
240;  Pilling  ▼.  Armltage,  12  Yes.  Jr.  78;  Story,  Eq, 
Jur.  M 142, 148. 

There  is  often  a  material  distbiction  between 
droumstances  which  are  Intrlnfiic,  and  form  the 
yery  ingredients  of  the  contract,  and  circumstan^ 
ces,  which  are  extrinsic,  and  form  no  part  of  it,  al- 
though they  may  create  inducements  to  enter  into 
It,  or  affect  the  value  or  price  of  the  thing  sold.  2 
Kent,  Com.  482  (4th  ed.);  Pothier  de  Vente,  n.  296,  n. 
.242,  248:  Id.  n.  203-210;  1  Domat,  Bk.  1,  tit.  2,  I  8, 
art.  11;  Id.  Ill,  arts.  2, 8, 6, 16. 

The  case  of  Martin  v.  Morgan,  1  Brod.  Sb  Bing. 
289,  is  a  strong  application  of  the  doctrine  of  con- 
cealment avoiding  a  payment.  In  that  case  there 
was  no  special  confidence  between  the  parties;  but 
a  post-dated  check  being  paid  to  the  holder  by  a 
banker,  at  a  time  when  the  latter  had  no  funds  of 
the  drawer,  and  the  holder  knew  that  the  drawer 
had  become  insolvent,  of  which  the  banker  was 
ignorant,  the  amount  was  allowed  to  be  recovered 
back  on  account  of  the  concealment.  But  there  aie 
cases  of  intrinsic  circumstances  in  which  courts  of 
law  and  equity  treat  the  concealment  of  them  as 
a  breach  of  trust  and  confidence  justly  reposed.  In 
cases  of  this  sort,  silence  of  the  party  must  import 
as  much  as  a  direct  affirmation,  and  be  deemed 
equivalent  to  it.  Martin  v.  Morgan,  1  Brod.  Sb 
Bing.  289;  Pidoock  v.  Bishop,  8  Bam.  Jb  a  606;  2 
Kent,  Oom.  488, 488,  rwU  (4th  ed.);  Smith  ▼.  Bank  of 
Scotland,  1  Dow,  Pari.  Oas.  282, 294;  Etting  v.  Bank 
of  U.  S.  24  U.  S.  11  Wheat.  69,  68  (6*.  419):  Fishmon- 
gers Go.  V.  Maltby,  cited  in  1  Dow,  ParL  das.  294. 
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Supreme  Coubt  of  the  UinTED  States. 


Oct.  Tkrm. 


Mr,  Juntict  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  in  September, 
1884,  \s^  Georee  C.  Richardson,  Charles  S. 
Smith,  George  K.  Guild,  Ralph  L.  Cutter  and 
Harrison  Garaner,  partners  composing  the  firm 
of  George  C.  Richardson  &  Co.,  against  James 
O.  CleaTcland,  Cornelius  B.  Cummings, 
Charles  W.  WoodrufT  and  Washington  Ubbey, 
partners  composing  the  firm  of  CleaTcland, 
Cummings  &  Woodruff. 

Ilie  declaration  contains  the  money  counts, 
and  annexed  to  it  is  a  copy  of  an  account  show- 
ing various  items  of  merchandise  sold  by  the 
Slaintiffs  to  the  defendants,  in  Auc^,  Septem- 
erand  October,  1888,  amounting  In  debit  items 
to  $12,125.25,  with  a  credit  item  of  cash,  De- 
cember 81,  1888,  amounting  to  $7,275.15,  leav- 
ing a  balance  due  to  the  pliUntiffs,  on  the 
last-named  day,  of  $4,850.10. 

The  defendants  were  served  with  process  and 
put  in  various  pleas,  and  there  were  replica- 
tions and  rejoinders,  raising  issues  covered  by 
the  findinjn  of  the  court  on  the  trial.  The  de- 
fendant Woodruff  haviuff  died,  it  was  ordered 
that  the  suit  proceed  affalnst  the  surviving  de- 
[319]  fendants.  A  trial  before  a  jury  was  com- 
menced, but  a  luror  was  withdrawn,  and  the 
parties  duly  wsived  a  trial  by  iury  and  con- 
sented that  the  case  be  tried  by  the  court. 

The  court  filed  special  findings,  as  follows: 

"1.  James  O.  Cleaveland,  Cornelius  B.  Ccm- 
mings  and  Washington  Libbey,  three  of  the 
defendants,  with  one  William  F.  Shelley,  on 
the  81st  of  December,  1881,  formed  a  limited 
co-partnership  under  the  Statute  of  the  State 
of  Illinois  in  that  behalf,  under  the  name  of 
'Cleaveland,  Cummings  ft  Shelly,'  to  do  a 
wholesale  business  in  merchandise  m  Chicago, 
in  which  the  said  Washington  Libbey  was  a 
limited  partner,  having  put  in  $50,000  of  cap- 
ital. 

"2.  About  the  1st  of  May,  1888,  the  said 
Shelley  went  out  of  the  firm,  and  Charles  W. 
Woodruff,  the  other  defendant  in  this  cause, 
came  into  the  firm,  which  assumed  the  name 
of  'Cleaveland,  Cummings  &  Woodruff,'  and 
continued  to  do  business  until  as  hereinafter 
stated.  f 

"8.  Said  firm  of  'Cleaveland,  Cummings  ft 
Woodruff*  intended,  as  between  themselves,  to 
do  business  as  a  limited  partnership,  but  they 
did  not  take  the  steps  required  by  law  to  make 
■aid  firm  a  limited  partnership  under  the  Stat- 
ute of  Dlinois  in  that  behalf. 

"4.  The  plaintiffs  sold  to  the  firm  of  Cleave- 
land, Cummings  ft  Woodruff,  upon  the  28th, 
SlHh  and  80th  of  August,  1888,  and  upon  the 
14th  and  15th  of  September,  1888,  merchandise 
to  the  smountof  $8,064.08,  payable  by  the  said 
firm  in  sixty  days  from  Sept  15th;  and  on  the 
24tb  of  October  sold  to  Cleaveland,  Cummings 
ft  Woodruff  merchandise  to  the  amount  of 
$1,291.88,  payable  in  sixty  days  from  Novem- 
ber 1st;  and  the  plaintiffs  were  also  the  holders 
of  two  notes  of  said  Cleaveland,  Cumminflsft 
Woodruff,  dated  Chicago,  September  15, 1888, 
due  in  four  months  from  the  date  thereof,  pay- 
able to  the  order  of  the  defendants  and  indorsed 
by  them,   one   for   $1,847.00   and   one   for 


?;  1,421. 40,  which  two  notes  matured  January 
8,   1884;   said  several  amounts  aggregating 
$12,126.25. 

"'5.  On  the  80th  of  October,  1888,  Washing- 
ton Libbey  paid  to  James  O.  Cleaveland  $l,00ii 
for  his  interest  in  the  firm  of  Cleaveland,  Ctmi- 
mings  ft  Woodruff,  and  said  James  O.  Cleave- 
land, Cornelius  B.  Cummings,  Charles  W. 
Woodruff  and  Washington  Libbey  signed  and 
delivered  to  James  O.  Cleaveland  an  instm- 
ment  in  writing  as  follows,  viz: 

"  'The  co-partnership  heretofore  existing  be- 
tween James  0.  Cleaveland,  Comdius  B.  Cum- 
mings, Charles  W.  Woodruff  and  WasbingloD 
Libbey,  under  the  firm  name  of  Cleaveland^ 
Cummings  ft  Woodruff,  lias  this  day  been  dis- 
solved by  mutual  consent,  and  such  oissolutioa 
to  take  effect  Nov.  1, 1888.  All  accounts  and 
indebtedness  due  the  late  firm  of  Cleaveland* 
Cumminssft  Woodruff  must  be  paid  to  Cum- 
mings, Woodruff  ft  Brown,  successors  u> 
Cleaveland,  Cummings  ft  Woodruff,  by  whom 
all  liabilities  of  the  late  firm  must  be  paid  and 
said  Cleaveland  held  harmless  therefrom. 

"  'Dated  Chicago,  Illinois,  Oct  80,  A.  D. 
1888. 

'' '  James  O.  Cleaveland, 
" '  C.  B.  Cummings, 
••  •  Charles  W.  Woodruff, 
*' '  Washington  libbey.' . 

''6.  It  was  contemplated,  October  80, 1888. 
that  a  new  Arm  would  be  formed,  composed  of 
Cornelius  B.  Cummings,  Charles  W.  WoodruiT 
and  Swan  Brown,  as  general  partners,  and 
Washington  Libbey,  as  special  partner,  bnt 
said  firm  was  never  lormed,  but  the  said  Cleave- 
l&nd  supposed  it  was  so  formed  when  he  sold 
out  his  interest  to  the  said  Libbey. 

"  7.  The  firm  of  Cleaveland,  Cumminn  A 
Woodruff  stopped  business  on  or  before  Nor- 
ember  14, 1888.  Said  firm  owed  for  borrowed 
money  about  $179,000,  which  was  unsecured, 
and  for  merchandise  about  $461,000:  and  the 
assets  of  said  firm  were  sufficient  to  pay  the 
borrowed  monev  in  full  and  not  quite  siity  per 
cent  on  the  dollar  upon  the  mercantile  debts, 
llie  said  Washington  Libbey  was  reputed  to 
be  a  man  of  large  wealth. 

"8.  On  the  14th  of  November,  1888,  all  the 
biUs  receivable,  notes  and  accounts  of  Cleave- 
land, Cummings  &  Woodruff  were  sold  to 
Columbus  R.  Cummings  for  his  two  notes  for 
$201,110.48;  one  for  $110,000,  which  was  de- 
livered to  the  Union  National  Bank  in  full 
payment  of  borrowed  monev  due  l^  said  firm 
to  said  bank.  The  other,  for  $01,110.48,  waa 
delivered  to  a  member  of  said  firm  of  Cleave- 
land, Cummings  ft  Woodruff.  Columbus  R. 
Cummings  was  a  brother  of  Cornelius  B.  Cum- 
mings, and  a  director  in  the  Union  National 
Bank,  to  which  he  had  introduced  said  firm, 
and  felt  in  honor  bound  to  see  that  the  bank 
suffered  no  loss. 

"  9.  Immediately  thereafter,  Cleaveland, 
Cummings  ft  Woodruff  sent  J.  J.  Knicker- 
bocker, as  their  attorney,  to  New  York,  and  pro- 
posed to  the  mercantile  creditors  of  that  firm  to 
pay  them  sixty  cents  on  the  dollar  of  their  respec- 
tive claims.  When  application  to  the  plalntifliB 
was  made  to  accept  sixty  cents  on  the  dollar  of 
their  daims,  some  had  settled  at  that  rate  and 
some  had  not    The  attorney  of  Cleaveland, 
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Cmmntnga  A  Woodruff  explained  the  situation 
of  the  asets  of  Gleaveland,  Commiogs  &  Wood- 
ruff, lajinff  that  the  borrowed  money  was  to 
be  paid  in  roll,  which  would  not  leave  enoueh 
to  paj  quite  sixt^  per  cent  of  the  remaining  in- 
debtraneaa.     Libbey's  liability  as  a  member  of 
the  firm  was  spoken  of,  when  said  attorney 
•Uted  to  the  xklaintifls  that  he  had  not  had  op- 
portmiity  to  examine  into  the  question  and  was 
not  in   poaaession   of  information  to  know 
whether  libbey  could  make  a  suoceasful  de- 
fense or  not^  but  that  it  was  a  question  they 
coold  iuTeati^te  for  themselves.    One  of  said 
idamtiffs  said  to  said  attorney  they  had  sold  no 
foods  to  the  defendants  on  the  strength  that 
libbey  was  more  than  a  special  partner;  that 
BO  credit  bad  been  given  to  the  firm  on  the  faith 
(hat  libbey  sustained  anv  other  relation  to  it; 
that  libb^  had  lost  hu  special  capital;  and 
that  thej  had  no  desire  to  make  him  pay  more. 
It  does  not  appear,  however,  from  the  evidence, 
Uttt  the  defendants,  or  their  attorney,  com- 
municated to  the  plaintiffs  the  fact  that  Libbey 
had  signed  the  instrument  in  writing  r^erred  to 
in  the  fifth  finding,  or  that  he  mnae  any  state- 
meot  as  to  libbejrs  financial  ability  to  pay  the 
debts  of  said  firm.    Tho  plaintiffs  at  first  re- 
fused, but  about  the  39th  of  December,  1888, 
upoo  the  receipt  of  the  sum  of  $7,275.15,  which 
was  sixty  per  cent  of  their  entire  daim,  they, 
by  their  agent,  Walter  M.  Smith,  executed  and 
ddivered  to  the  said  John  J.  ^ickerbocker, 
(be  attorney  for  the  defendants,  at  Chicago,  an 
iostrament  In  writing,  as  follows: 

"  'For  and  in  consideration  of  the  sum  of 
•even  thousand  two  hundred  and  seventy-five 
and  ^  ^,276.15)  dollars,  to  us  in  hand  paid 
bf  John  J.  Knickerbocker,  of  Ohica^,  111.,  the 
receipt  whereof  is  hereby  acknowledged  and 
eoofetsed,  we  have  sold,  assigned,  transferred 
aod  ddivered,  and  do  hereby  seU,  assign,  trans- 
fer, set  over  wad  deUver,  to  said  Knickerbocker, 
bk  heirs,  executors,  administrators  and  assigns, 
the  above  and  foregoing  daim  in  our  favor  and 
igainst  the  late  firm  of  Cleaveland,  Cummings 
ft  Woodruff,  and  all  other  claims  and  demands 
which  we  now  have  or  might  or  could  have 
uaiost  the   said   Oleaveland,  Cummings  db 
Woodruff,  bv  reason  of  the  happening  or  any 
natter  or  toing  from  the  begioning  of  the 
world  to  the  day  of  the  date  hereof,  without 
recoorae  to  us,  and  authorize  and  empower  said 
Knickerbocker  to  sue  for,  collect,  settle,  com- 
poQDd  and  give  acquittance  therefor  as  fully  as 
we  eoold  do  in  person. 

" '  In  witness  whereof  we  have  hereunto  set 
oor  hand  and  seal  this  29th  day  of  December, 
1888. 

"  'George  C.  Richardson  &  Co.,  [Seal.] 
••  Ter  Walter  M.  Smith .  iSeal.T 

"Attached  U>.said  instrument  are  the  follow- 
ioc: 

"  *  Chicago,  Sept.  15, 1888. 
" '  Poor  months  after  date  we  promise  to  pay 
**  the  order  of  onrselves  one  thousand  three  ban- 
died aod  forty-seven  -j^  dollars  at  the  Me- 
chADHs'  National  Bank,  N.  Y.,  value  received. 
"•DueJan'ylS,  1884. 
-tl,847.99. 

" '  Cleaveland,  Cummings  &  Woodruff.' 
'tlodorsed:) 

*"Cleaveland,  Cummings  A  Woodruff.* 
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•"Chicago.  Sept.  15,1888. 
'  Four  months  after  date  we  promise  to  pay 
to  the  order  of  ourselves  one  thousand  four 
hundred  and  twenty-one  dollars  and  ^  at  the 
Mechanics'  National  Bank,  N.  Y.,  value   re-     [323} 
ceived. 
"  '  Due  Jan'y  18, 1884. 
"  •  $1,421.41. 

" '  Cleaveland,  Cummings  &  Woodruff.' 
*'  (Indorsed:) 

" '  Cleaveland,  Cummings  &  Woodruff.' 

'"Measrs.  Cleaveland,  Cummings  and  Wood- 
ruff to  George  C.  Richardson  &  Co.,  debtors: 

•••IBBBw 

^  *Aoa.  SS.   To  mdse.,  60  days,  Sept.  Ift. $888  94 

•••-••••  •*  ....     USDS 

•••           801          ••             "  ••  ....     868  36 

*•*-••••  •*       4,788  85 

^'^Sept.lii          ^             u  u  _     ,324  74 

—           16.          ••             ••  •*  ....     287  17 

M»  M  M  M  M  896  88 

•••Ootfi,        ••         •*        Nov.  illlli^nw 

98,855  88* 

"And  Charles  W.  Woodruff,  one  of  the  said 
defendants,  at  the  same  time,  and  as  part  of 
the  same  arrangement,  delivered  to  the  said 
agent  of  the  plaintiffs  an  instrument  in  writing 
as  follows,  viz: 

"  John  J.  Knickerbocker.    Jesse  Holdom« 

**  *  Knickerboktt'  &  Holdom, 

"  'Attorneys  at  Law, 

'^'164  La  Salle  St 
.   "  'Chicago. ,  18&-. 

*' '  In  consideration  of  a  compromise  this  day 
made  by  Messrs.  Qeo.  C.  Bichairdson  &  Co.  and 
Messrs.  Jay,  Langdon  &  Co.,  of  New  York 
City,  of  their  respective  claims  against  the  late 
firm  of  Cleaveland,  Cummings  &  Woodruff,  of 
Chicago,  III.,  the  said  Cleaveland,  Cummings 
&  Wcwdruff  stipulate  and  agree  not  to  pav  vol- 
untarily to  any  of  their  creditors  holding  claims 
in  excess  of  one  thousand  dollars,  to  exceed 
sixty,  per  cent  on  the  dollar  in  settlement: 
Provioing,  however,  that  the  payment  of  attor- 
neys' fees  and  court  costs  in  all  cases  where  r«^,^- 
suits  have  been  heretofore  or  may  hereafter  be  [3*41 
commenced  diall  not  be  considered  as  an  evasion 
or  violation  of  this  lunreement. 

"  'Cleaveland,  Cummings  &  Woodruff. 

"•Dec.  29th,  1888.' 

"  10.  In  April,  1884,  all  the  mercantile  debto 
of  Cleaveland,  Cummings  &  Woodruff  had  been 
settled  at  sixty  cents  and  released  except  about 
$88,000.  The  firm  of  Victor  &  Achelis  had 
not  released  their  claim,  but  had  brought  a  suit 
by  attachment  thereon  against  James  O.  Cleave- 
land, Cornelius  B.Cumnnngs,Charles  W.Wood* 
ruff  and  Washington  Libtoy,  which  was  about 
to  be  tried.  The  attorney  of  Cleaveland,  Cum- 
mings &  Woodruff  paid  to  Victor  &  Achelis 
sixty  cents  on  the  dollar  of  thdr  claim,  who 
thereapon  released  their  said  claim;  but  at  the 
same  time  said  attorney  of  Cleaveland,  Cum- 
minga  &  Woodniff  gave  his  check  (which  was 
afterwards  paid)  to  the  attorneys  of  Victor  A 
AdieUs,  for  twenty-five  per  oent  on  the  dollar 
of  said  ddm,  and  said  attorneys  remitted  twen- 

2  of  said  twenty-five  per  cent  to  Victor  & 
chelis.  This  payment  to  the  attorneys  of 
Victor  &  Adieus  was  a  cover  under  which 
Victor  &  Achelis  were  to  and  did  receive  on 
Uieir  claim  more  than  sixty  per  cent,  and  such 
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>  payment  wai  made,  after  Viet  or  &  Acbelis  bnd 
f   lefased  to  take  sixty  per  cent,  by  agreement  be- 
tween tbe  attorneys  of  Cleaveland,  Cummings 
&  Woodruff  and  Yietor  &  Acbelis  that  Yietor 
ft  Acbelis  should  receive  eighty  per  cent. 

"11.  The  amount  due  on  tbe  original  claim 
is  $4,850.10,  and  tbe  interest  thereon  from  De- 
cember 29th,  1888,  to  April  14th,  1886,  ia 
$679.85,  making  $5,529.45  in  aU." 

Thereupon  a  Judgment  was  entered,  which 
states  that  the  court  finds  the  issues  for  the  Jj^ain- 
tiffs,  and  assesses  their  damages  at  $5,529.45, 
and  overrules  a  motion  by  the  defendants  for  a 
new  trial,  and  orders  that  the  plaintiffs  recover 
from  tbe  defendants  Oleavelana,  Cummings  and 
Libbey,  survivors  of  Woodruff,  $5,529.45  dam- 
ages and  $147.80  costs.  To  reinew  this  Judg- 
ment the  defendants  have  brought  a  writ  of 
error. 

There  is  a  bill  of  exceptions,  which  states 
that  both  parties  adduced  evidence  tending  to 
T325]  prove  the  issues  on  their  respective  sides;  that, 
when  the  written  paper  dated  October  80, 1888, 
set  forth  in  the  fifth  special  findins;,  was  of- 
fered in  evidence,  the  defendants  objected  to 
its  introduction,  on  the  ground  that  it  was  in- 
competent and  irrelevant,  but  the  court  over- 
ruled the  objection  and  admitted  the  paper  in 
evidence,  and  the  defendants  excepted;  that  tbe 

Slaintiffs  also  offered  in  evidence  the  paper 
ated  December  29,  1888,  signed  "Cleaveland, 
Cummings  &  Woodruff,"  set  forth  at  the  close 
of  the  ninth  specifd  finding;  that  the  defendants 
objected  to  its  introduction,  on  tbe  grounds  of 
variance  and  incompetency,  but  the  court  over- 
ruled Uie  objection  and  admitted  the  paper  in 
evidence,  and  the  defendants  excepted;  that 
evidence  was  introduced  touching  the  matters 
named  in  tbe  tenth  special  finding,  and  the  de- 
fendants adduced  evidence  tendine  to  show  that 
no  pa3rment  was  made  to  either  of  the  mercantile 
creditors  by  preference,  or  with  a  view  to  dis- 
criminate lietween  one  of  the  said  creditors  and 
another;  that  the  defendants  objected  to  the 
evidence  tending  to  show  tbat  Yietor  A  Achelis 
were  paid  more  than  60  per  cent  on  the  ground 
that  such  payment,  if  niade  as  claimed  by  tbe 
plaintiffiB,  was  not  made  voluntarily;  that  the 
court  overruled  the  objection,  and  held  that, 
under  the  contract  of  December  29, 1888,  signed 
"Cleaveland,  Cummings&  Woodriiff,"any  pay- 
ment over  60  percent  was  made  voluntarily,  un- 
less such  claim  had  gone  to  judsment;  tbat  the 
defendants  excepted  to  such  ruling;  and  that  it 
appeared  from  tbe  evidence  tbat  the  borrowed 
money  was  paid  in  full  during  November,  1888. 
and  each  of  tbe  mercantile  creditors  received 
60  per  cent  on  their  claims  from  Cleaveland, 
Cummings  &  Woodruff. 

It  is  contended  for  the  plaintiffs  that  their 
assignment  to  Ejiickerbocker  was  not  binding 
upon  tbem,  because  the  defendants  did  not  dis- 
close to  tbem  the  financial  standing  of  Libbey, 
nor  tbe  fact  of  his  liability  as  a  general  partner 
in  the  firm  of  Cleaveland,  Cummings  &  Wood- 
ruff, nor  tbe  liability  in  regard  to  the  debts  of 
tbat  firm  assumed  by  him  by  the  paper  set  forth 
in  the  fifth  finding. 

But  the  ninth  finding  sets  forth  fully  what 
took  place  between  Knickerbocker  and  tbe 
plaintiffs,  on  tbe  visit  of  the  former  to  the  lar- 
ter,  at  New  York,  to  propoae  to  them  to  accept 
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from  the  defendants  sixty  cents  on  the  dollar. 
Tbat  finding  states  that  Knickerbocker  ex- 
plained tbe  situation  of  the  assets  of  ClemTe- 
land,  Cummings  &  Woodruff,  saying  tbat  tba 
borrowed  money  was  to  be  paid  in  ftui,  whick 
would  not  leave  enough  to  pay  quite  60  per 
cent  of  the  remaining  itraebtedneas  (a  fact  which 
was  true,  according  to  the  seventh  todtng); 
that  Ubbey's  liability  as  a  member  of  the  fina 
was  spoken  of,  when  Ejiickerbocker  slated 
to  the  plaintifb  that  he  had  not  had  oppor> 
tunity  to  examine  into  the  question  and  was  not 
in  possession  of  information  to  know  whether 
Libbey  could  make  a  successful  defense  or  not. 
but  that  it  was  a  question  they  could  investi- 
gate for  themselves;  and  that  one  of  the  plain- 
9ffs  flaid  to  Knickerbocker  that  they  had  told 
no  goods  to  the  defendants  "on  the  atraigth 
that  IJbbey  was  more  than  a  special  partner;" 
that  no  creidit  had  been  given  to  the  firm  on 
the  faith  that  Libbey  sustained  any  other  rela- 
tion to  it;  that  Libbey  had  lost  his  special 
capital,  and  that  they  had  no  desire  to  make 
him  pay  more.  The  ninth  finding  does  not 
state  that  Knickerbocker  was  in  possession  of 
any  information  such  as  that  which  be  stated 
to  the  plaintiffs  he  was  not  in  possession  of. 

Tbe  ninth  finding  further  says  that  it  does 
not  appear  from  the  evidence  tmU  the  defend- 
ants or  Knickerbocker  communicated  to  tbe 
plaintiffs  the  fact  that  Libbey  had  signed  the 

Siper  set  forth  in  the  fifth  finding,  or  that 
nickerbocker  made  any  statement  as  to  Lib- 
bey's  financial  ability  to  pay  the  debts  of  the 
defendants'  firm.  It  is  not  shown  that  Knick- 
erbocker made  a  false  answer  to  any  inquiry 
put  to  him  by  the  plaintiffs. 

It  thus  appears  that  Libbey's  liabili^  aa  a 
member  of  the  defendants'  firm  was  spoken  of 
between  Knickerbocker  and  the  plaintiffs;  that 
Knickerbocker  made  to  them  no  representation 
tbat  Libbey  was  not  liable,  but  substantiallv 
stated  to  uem  that  the  question  of  Libbej^a 
liability  was  a  matter  to  be  examined  into,  and 
one  which  they  could  investigate  for  them- 
selves; tbat  the  plaintiffs  communicated  to 
Ejiickerbocker  at  the  time  tbe  idea  tbat.  in 
their  dealings  with  tbe  defendants,  they  had 
always  acted  on  the  view  that  Libbev  was  only 
a  special  partner;  and  that  Knickerbocker  did 
not  state  to  the  plaintiffs  that  Libbey  was  not 
financially  able  to  pay  the  debts  of  the  defend- 
ants' firm. 

The  exact  dn^e  of  this  interview  in  New 
York,  between  Knickerbocker  and  the  plaio- 
tUb,  does  not  appear,  but  it  would  seem,  from 
the  eigbth  and  ninth  findings,  that  an  interval 
of  between  five  and  six  weeks  must  have  elapsed 
between  tbe  thne  of  tbat  interview  and  lhe29t]i 
of  December,  1888,  when  tbe  assignment  to 
Knickerbocker  was  executed. 

It  is  not  found  bv  tbe  court  that  it  was 
known  to  the  defenifants'  firm  or  to  Libbey 
tbat  tbe  latter  was  not  merely  a  special  partner; 
nor  is  it  found  tbat  the  defendanU  were  guilty 
of  any  fraudulent  concealment.  Tbe  sugm- 
tion  by  Knickerbocker  to  tbe  plafaitifts.  that 
there  was  a  question  as  to  the  liability  of  Lib- 
bey as  a  general  partner,  was  full  enough  to 
put  them  on  inquiry,  and  to  call  upon  them  to 
investigate  the  question  for  themselves,  during 
the  five  or  six  weeks  that  elapsed  before  they 
made  tbe  assignment  to  Knickerbocker. 

ite  u.  a. 
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Am  to  ^M  statement  in  the  ninth  finding,  that 
It  does  not  i^pear  that  the  defendants  or 
KwifikffbocAer  oommonicated  to  the  plaintifb 
the  fact  that  libbey  had  signed  Uie  paper  set 
forth  in  the  fifth  finding,  it  is  to  be  remarked 
that  that  paper  sets  ionh  that  the  liabilities  of 
the  defenoants'  firm  were  to  be  raid  by  the 
Mopoaed  new  firm  of  Comminss,  Woodraff  & 
Bnrwn;  and  that  the  sixth  fiiuing  states  that 
It  was  eontemplated,  on  the  day  that  paper 
bears  date,  that  a  new  firm  would  be  formed, 
composed  of  Oomeliiis  B.  Cammings,  Charles 
W.  Woodmff  and  Swan  Brown,  as  general 
partners,  and  Washington  Libb^  as  special 
oartner,  bat  that  snch  new  firm  was  never 
tonned,  although  Cleaveland  scipposed  it  was 
so  formed  when  he  sold  out  to  Iifbbey  his  in- 
terest in  the  firm  of  Cleaveland,  Cummings  & 
Woodruff,  on  the  day  that  paper  was  signed. 
As  the  new  firm  was  never  formed,  that  paper 
had  no  effective  force  at  the  time  of  the  inter- 
view between  Knickerbocker  and  the  plaintiflCs, 
or  St  the  time  the  assignment  to  Eoickerbocker 
was  made.    Besides,  Libbcnr  was  to  be  only  a 
•pedal  partner  in  the  new  firm. 

We  sre  unable  to  see,  in  this  case,  aar  breach 
ol  good  faith  on  the  part  of  the  defendant j,  or 
sny  misrepresentation  as  to  the  assets  of  their 
Arm,  or  any  false  answer  by  Knickerbocker  to 
SDv  ouestion  put  to  him  by  the  plaintiffs. 

It  &  found  as  a  fact,  by  the  court  below,  that 
Cleaveland,  Cummings  and  Ubbey,  with  one 
Shelley,  in  December,  1881,  formed  a  limited 
co-psTtaership  under  the  Statute  of  Illinois, 
under  the  name  of  "Cleaveland,  Cummhigs  & 
SkeOey,"  in  which  Libbey  was  a  limited  pait- 
ner,  having  put  in  $50,000  of  capital;  that, 
iboot  the  Ut  of  May,  1888,  Shelley  went  out 
of  the  firm,  and  Woodruff  came  into  it,  the 
finn  being  then  called  "Cleaveland,  Cummings 
&  Woodruff;^  and  that  that  firm  intended,  as 
between  its  members,  to  do  business  as  a  limit- 
ed partnership,  but  did  not  take  the  steps  re- 
qoued  by  law  to  make  itself  a  limited  partner- 
ibip  under  the  Statute  of  Blinois.    It  is  not 
(oQDd  that  either  Cleaveland,  or  Cummings, 
or  Woodruff,  or  Libbey,  supposed  at  any  time 
thai  the  co-partnership  was  other  than  a  lim- 
ited one;  and  it  distinctly  appears,  by  the  ninth 
finding,  that  the  plaintiffs,  in  selling  their 
xoods  to  the  defendants,  all  the  time  regarded 
ubbey  ss  only  a  special  partner. 

In  a  esse  very  like  the  one  before  us,  Damb- 
Miaa  V.  BehuUing,  75  N.  Y.  55,  it  was  held 
thst  a  party  can  commit  a  legal  fraud,  in  a 
buatoefls  transaction,  with  another  only  by 
frtodalent  misrepresentations  of  fact,  or  by 
inch  conduct  or  artifice,  for  a  &audulent  pur- 
pose, as  will  mislead  the  other  party,  or  throw 
oim  <^  his  guard,  and  cause  him  to  omit  in- 
qoiiy  or  examination  which  he  would  other- 
wise make;  that  where  there  is  no  such  relation 
of  trustor  confidence  between  the  parties  as 
impotes  upon  one  an  obligation  to  give  full  in- 
fonnstioD  to  the  other,  the  latter  cannot  pro- 
ceed blindlv,  omitting  all  inquiiy  and  examina- 
tion, and  then  compbin  that  the  other  did  not 
▼(donteer  to  give  the  information  he  had;  that 
igaorsnoe  of  a  fact  extrinsic  and  not  essential 
to  s  contract,  but  which,  if  known,  might  have 
influBDoed  the  action  of  a  party  to  the  contract, 
is  not  sQch  a  mistake  as  wiH  authorize  equita- 
Ue  relief;  an^  that,  as  to  such  facts,  the  party 
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must  rely  upon  Ids  own  vigilance,  and,  if  not 
imposed  upon  or  defrauded,  will  be  held  to  his 
contract.  That  was  an  action  brought  to  set 
aside  a  release  under  seal,  on  the  ground  that 
it  was  inoperative  because  obtained  by  misrep- 
resentation and  a  concealment  of  material  facts. 
It  was  not  found  that  there  was  any  fraudulent 
misrepresentation,  and  there  was  none  hi  fact, 
and  tnere  was  no  misrepresentation  of  any 
kind,  nor  was  there  any  fraudulent  conpeal- 
ment  of  any  facts;  nor  was  any  statement  or 
artifice  used  to  throw  off  from  nis  guard  or  to 
entrap  or  mislead  the  party  execuong  the  le* 
lease.  The  court  says  in  its  opinion:  "Anar- 
ty  buying  or  selling  property,  or  executing  in 
stnimentB,  must,  by  inquiry  or  examinaoon, 
gain  all  the  knowledge  he  desires.  He  cannot 
proceed  blindlv,  omutiqg  all  inquiry  and  ex-  [330] 
amination,  and  then  complain  that  the  other 
party  did  not  volunteer  all  Uie  information  he 
had."  These  views  were  reaflOrmed  when  the 
case  was  again  before  the  court,  in  86  K.T.  628. 

In  OraKam  v.  Mever,  99  if.  Y.  611,  it  was 
held  that  a  compromise  made  by  a  debtor  with 
his  creditor  cannot  be  assailed  on  the  ground 
that  the  debtor  omitted  to  disclose  his  finandal 
condition;  and  that  where  he  is  not  questioned 
in  regard  thereto,  and  does  nothing  to  mislead, 
he  is  not  bound  to  make  any  such  disclosure. 
It  was  claimed  in  that  case  tnat,  although  there 
was  a  failure  to  show  that  any  fraudulent  rep- 
resentations were  made  on  the  part  of  the  debt- 
or to  induce  the  compromise,  yet  it  ought  to  be 
set  aside  on  the  ground  of  the  undue  conceal- 
ment by  the  debtor  and  hisatton^y  of  the  true 
condition  of  the  estate  of  the  debtor,  which  he 
had  assigned  under  a  general  assignment  for  the 
benefit  of  his  creditors.  The  court  said:  "But 
the  defendant  was  not  bound  to  make  any  dis- 
closure of  his  financial  condition.  He  was  not 
asked  to  make  any.  He  made  no  misrepresen- 
tations, and  did  nothing  to  mislead  Graham, 
or  prevent  him  from  inquiring,  or  to  throw 
him  off  from  his  guard.  They  negotiated  at 
arms'  length.  The  defendant  was  in  no  trust 
or  confidential  relation  with  him.  It  is  true 
that  he  bad  made  an  assignment,  and  had  there- 
by created  a  trust  for  Graham's  benefit.  But 
he  was  not  the  trustee.  He  bore  the  simple  re- 
lation to  him  of  debtor,  and  he  had  the  right  to 
make  the  best  compromise  with  him  he  could,  ^ 

using  no  fraud  or  culpable  artifice  to  accom- 
plish the  result  Each  party  to  such  a  com- 
promise has  the  right  to  the  advantage  which 
nis  superior  skUl,  foresight  and  knowledge  may 
give  him.  The  business  of  the  world  can  m 
conducted  upon  no  other  basis.  If  either  par- 
ty desires  information  from  the  other,  be  must 
ask  for  it;  and  then  he  must  not  be  misled  or 
deceived  bv  answers  given.  These  views  are 
fully  sustfdned  by  the  case  of  Dambmann  v. 
Sehulting,  75  N.  Y.  62,  and  the  court  below 
was  not  mistaken  in  holding  that  that  case  waf 
a  controlling  authority  for  tne  decision  it  made. 
The  priociples  of  law  laid  down  in  that  case 
were  in  no  way  impugned  or  questioned  when 
the  case  again  came  before  this  court,  in  86 
N.  Y.  622,  but  thev  were  reaffirmed."  ^^_  _  . 

As  to  Libbey's  financial  ability,  the  seventh     [331  i 
finding  states  that  he  "was  reputed  to  be  a  man 
of  large  wealth/'  not  that  he  was  a  man  of 
large  wealth.    The  failure  of  Knickerbocker 
to  make  any  statement  as  to  Libbey's  financial 
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abOity  to  pay  the  debts  of  the  defeodaQts*  firm 
canDOt  give  rise  to  any  inference  of  conceal- 
ment or  frauds  because  the  importance  of  lib- 
bey's  financial  ability  depended  entirely  upon 
whether  he  was  a  special  or  a  general  partner; 
and  the  statement  made  by  one  of  the  plaintiffs 
to  Knickerbocker,  that  tbey  had  acted,  in  their 
dealinffs  with  the  defendants'  firm,  on  the  view 
that  Libbey  was  only  a  special  partner,  joined 
with  the  fact  that  Knickerbocker  distinctly 
suggested  to  them  an  investigation  of  the  ques- 
tion as  to  Uie  character  of  Libbey's  liability  as 
a  member  of  the  firm,  shows  that  there  was  no 
duty  on  the  part  of  Knickerbocker,  as  repre* 
sentiDff  the  defendants,  to  make  any  statement 
as  to  Llbbey's  actual  or  reputed  financial  ability. 

The  only  remaining  question  is  as  to  whether 
the  defendants  violate^  the  agreement  made  by 
them  in  the  paper  signed  in  their  firm  name, 
dated  December  29, 1888,  set  forth  in  the  ninth 
finding,  "not  to  pay  voluntarily,  to  any  of  their 
creditors  holding  daims  in  excess  of  one  thou- 
sand dollars,  to  exceed  sixty  per  cent  on  the 
dollar  in  settlement" 

It  appears  by  tbe  tenth  finding  that,  in  April, 
1884,  all  the  mercantile  debts  of  the  defendants' 
firm  had  been  settled  at  60  cents  and  released, 
except  about  $88,000;  that  the  firm  of  Yietor 
&  Achelis  had  not  released  their  daim,  but  had 
brought  a  suit  by  attachment  thereoxL  wdnst 
Cleaveland,  Cummlngs,  Woodruff  ana  Liobey, 
which  was  about  to  to  tried;  that  the  attorney 
of  the  defendants'  firm  paid  to  Victor  ft  Achelis 
60  cents  on  tbe  dollar  of  their  daim,  which 
they  thereupon  released,  and  that  at  ttie  same 
time  said  attorney  gave  his  check,  which  was 
afterwards  paid,  to  the  attorneys  of  Victor  ft 
Achelis,  for  26  per  cent  on  the  dolbir  of  saM 
claim,  and  tbe  latter  attorneys  remitted  20  of 
said  26  per  cent  to  Victor  ft  Achelis;  that  this 
pajrment  was  a  cover  under  which  Victor  ft 
Achelis  were  to  and  did  receive  on  their  daim 
moretlian  60  per  cent,  and  such  payment  was 
made,  after  Victor  ft  Achelis  had  refused  to 
take  60  per  cent,  by  agreement  between  the  at- 
lomeysof  CleaveUmd,  Cummlngs  ft  Woodruff, 
and  of  Victor  ft  Achelis,  that  the  latter  should 
receive  80  per  cent. 

We  are  of  opinion  that  the  facts  set  forth  in 
the  tenth  finding  USi  to  show  that  the  payment 
of  the  20  per  cent  to  Vietor  ft  Achelis  was  a 
voluntary  payment.  They  had  brought  a  suit 
by  attachment  on  their  claim,  against  their 
debtors,  and  the  suit  was  about  to  be  triced. 
There  was  evidentlv  no  defense  to  it,  and  a 
judgment  for  the  full  amount  of  it  would  be  re- 
covered, and  it  was  secured  by  attachment.  A 
settlement  of  the  entire  daim  for  80  per  cent 
would  be  a  saving  of  20  per  cent  and  would,  to 
that  extent,  increase  the  assets  of  the  firm, 
which  were  not  quite  suffident  to  pay  tbe  60 
cents  on  the  dollar  which  the  firm  proposed  to 
pav  on  the  mercantfle  debts,  and  which  they  had 
paid,  bv  April,  1884,and  prior  to  the  transaction 
with  Vietor  ft  Adielis,  on  debts  amounting  to 
$878,000.  Under  these  circumstknces,  the 
payment  of  the  20  per  cent  to  Vietor  ft  Achdis 
was  not  voluntaiT. 

It  appears  by  the  bill  of  exceptions  that  the 
defendants  objected  to  the  evidence  tending  to 
show  that  Vietor  ft  Adielis  were  paid  more 
than  60  per  cent  on  the  ground  that  such  pav- 
ment  was  not  made  voluntarily,  bat  that  the 


court  bdd  that,  under  the  paper  of  Deoembef 
2^  1888,  signed  by  Oleaveland,  Cnmmings  ft 
Woodruff,  any  payment  over  60  per  cent  waa 
made  voluntarilv,  unless  the  claim  had  gone  to 
judgment  If  the  claim  bad  gone  to  judgment, 
the  payment  over  60  per  cent  would  have  been 
40  per  cent;  and  we  do  not  see  that  the  pay- 
ment of  the  20  per  cent,  at  the  time  it  was  made, 
was  any  the  less  involuntary  than  would  bavt 
been  tbe  payment  of  the  40  per  cent  after  jud^ 
ment  had  been  obtained. 

In  Cfarey  v.  Barrett,  L.R  4  0.  P.  Div.  879. 
certain  creditors  of  the  defendant  signed  aa 
agreement,  to  which  the  plaintiff  assented,  ae^ 
tmff  forth  that  they,  in  consideration  of  teo 
shillings  in  the  pound  on  thdr  respective  debts» 
agreed  to  accept  the  same  in  discharge  of  those 
diebts,  "the  whole  of  the  creditors  reaving  not 
exceeding  a  like  sum  in  discharge  of  tbeir 
debta.  '*  At  the  time  the  agreement  was  entered 
into,  it  was  known  that  the  debtor  was  being 
iued  by  a  creditor  for  a  sum  of  money  whi^ 
was  afterwards  paid  in  full  the  day  before  the 
cause  was  ripe  for  trial.  In  consequence  of 
this,  the  plaintiff  sued  tbe  defendant  to  recover 
a  part  of  his  unpaid  debt.  The  court  {Lord 
Coleridge,  Oh.  J.,  and  Lindley,  J.)  held  that 
tbe  agreement  of  compromise  was  limited  to 
the  creditors  who  signed  it,  and  that,  even  if 
that  were  not  so,  the  payment  to  the  creditor 
who  was  paid  in  full,  being  made  under  prea* 
sure,  and  not  in  pursuance  of  a  prior  arrange- 
ment to  give  him  a  preference,  did  not  render 
the  trauMCtion  void.  Lard  Coleridge  said  thAt 
the  payment  in  full  "was  not  the  less  a  paj* 
ment  under  process  of  law  because  the  debtor 
did  not  wait  to  incur  the  expense  of  a  judg- 
ment and  execution." 

In  BadiehY.  Butehim,  95  U.  8. 210,  218  [24: 
409,  410],  it  is  laid  down  that  where  there  is  an 
actual  or  threatened  exerdse  of  power  poasessed 
over  the  property  of  another  by  the  party  ez* 
acting  or  receiving  a  payment,  Uiereisooerdoii 
or  duress  which  will  render  a  payment  invol- 
nntary ;  and  the  case  of  Baltimore  v.  L^erwum, 
4  Gill,  425,  is  cited,  which  holds,  that  when  a 
payment  is  made  to  emandpate  property  from 
an  actual  and  existing  duress  imposed  upon  it 
by  the  party  to  whom  the  money  is  paio,  tbt 
payment  is  to  be  regarded  as  compulsory. 

The  judgment  is  reversed,  and  the  earn  U  f»- 
manded  to  the  Cirmiit  Court,  with  a  dirtetum  <# 
enter  judgment  for  the  dtfendante  on  the  findings 
of  fact, 

Mr,  Juetiee  BUIler  dissents. 

Mr,  Chief  Juetice  Fuller*  having  been  of 
counsel  in  this  case,  did  not  sit  in  it  or  take  aoj 
part  in  Itsdedsion. 


UNITED  STATBS,  Appt,, 

9, 

TYLER  DAVIS. 
(Bee  8.  C  Reporterli  ed.  fU-9&tJi 

F^  of  deputy  marehat    regutatione  By  As 
Preeident, 


[3)d 


1.   Altbouffh  the  Presldeot  has  authority  to 
]ate  the  length  of  servkw  and  oompeoMdoo  of  a 
spedal  deputy  maish^  or  a  supervisor  of  ala^ 
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tloii,  yttt  where  the  serrlces  for  whioh  oompen-  gapplemenU  and  amendments  theretii,  and  ho 

■atiota  !■  demanded  were  performed  before  the  duly  qualified  and  entered  upon  bis  duties. 

President  made  such  regulations  wid  were  per-  ..  (2.)  The  laws  of  Maryland  governing  regi» 

SS^oJrb?3rtre^S'aSSir'^  trationforcongressional^andoSerelecaons^ 


11^0  1083 1  doors  in  the  several  wards  of  the  city  from  9  a. 

Sul^tt^  N<..  4.  W    I>;ii^ea  Dec.  9. 1889.  S^en1iSg^?•  A^rMond^T^rftoT; 

APPEAL  from  a  judgment  of  the  District  ^  after  wards  for  the  purpose  of  revising  the 

Court  of  the  Unfied'fetates  for  the  District  ^J^'^^tZ^^^'^TL^^"'  «>'^«'«^« 

»«r^^"5i£^"°"*>'^«««^"'«  sCf*rkXs'8Sfu?:?.;^2^a^thS3 


due  him  for 
•hal  at  the  001 

City  of  Baltimore.    AMrmed.  '^"/^tZfti^,^'^'^^'^t"'^\!L^^'!!!^^ 

the  facts  are  stated  In  the  opinion.  ^i,'!?"^J5f  fTi^ffl  xL  f^??^  » jS^ 

Mr.  John  &  Cotton.  Auittant  AtUrneg-  *!?lt  !j  "S^  -L'^^^.PSSJ^^L!?  ™Sfe 

Otrnjimi  fnr  ftnnpllnnL  tratlon  Of  voters,  who,  oemg  registered,  would 

JfiToiiilefcfliiicMter,  for  appellee:  •»  ««*)?»  ^  ^<«e  '»' *  representative  or  del^ 

Thia^ni^eqiie^^  gate  in  Congress,  and  to  personally  inspect  and 

JriOg,  Hughes^  of  the  United  States  District  !?""|^  ^"f  "l?fr±5l  If^ii'JiSrT** 

CoSrt  for  fte  Eastern  Dh-lrictof  Virginia,  and  <>'  *fl^"»?^ii75i'^5,?^^^" iJl.^SJy'  ^^^ 

decided  in  favor  of  the  claimant  1*'^.^iS'iI?.{i'liSfl,iSS'„V'*„'"fi*7' 

Berrv  ▼.  U.  8.  86  Fed.  Rep.  ««;  8toekmkU»  "^^Jt^l.^J^J^^^  ''iS'l,*^ 

w  TT  S  iAVtUi  Ran  kol  of  peTSOos  who  mav  have  registered,  did  attend 

▼.  U.  B.  W  Fed.  Kep.  68.  ^  H^j  registration  to  the  «Bd  wari  for  which 

he  was  appototed  for  the  purpose  of  aiding  and 


f?".t!5i  ^'?  ^'^^k'''*^^*-  ^n  ^^'^  ^  w>d  «th  to  said  year. 

S  -ISo.^^*     .V  ™T-^^«°^   a  "'*  "(M  The  United  States  marshal  for  this     [836] 

Si"5l^?!?i?'ii^*?**i"i'2^*^17'*"^^'  district,  on^e  10th   of  Octoher,    1886,   re- 

SLSS  ^^.^\^\<\^:  r^^  *"  **•?  ceived  from  the  Attomev-Qeneral  of  the  United 

District  Courts  of  the  United  States  concurrent  <ltAt«a  »  rimilar  letter   (n  which  he  notified  tha 

Joriadictlon  with  the  Court  of  aalms  to  suits  SfiSS  tt«%  to  not  75^^^  th^rawr 

Mainst  the  United  States  where  the  amount  fa  ^jg^rs  and  deputy  marshab^  leceive  c^- 

dtopnte  does  not  exceed  $1,000,  witha  f ew  «-  pgngation  for  more  than  five  day?"  services,  and 

S?"*^  S?'.''^^^*^  ***  ^  cons'dcred  in  this  {^     g^^yi^  ^e  so  toformed.    Within  this  time 

*1flS*  ^^^  ^\  ^  '««"«'*?«  •"«>  «'J^'  aU  ian  be  done,  it  to  thought,  that  ought  to  be 

alleged  to  be  a  balance  due  him  for  services  ^^^^  >                              »    •           •% 

performed  as  a  special  deputy  marshal  at  the  <<  /« •>  rni^  ni.intiff  was  on  dutv  and  had  npr. 

congressional  election  of  1886,  to  the  City  of  ,„  J^^d^  elJhteTd^sTpre^ilnd  n^sJSy 

Baltimore,  in  that  State.  j                j^j  marshal  tifore  the  circuli^ 

*,lfSl  .k'^^*'.  ^1  ^fi"*^  "P**"  ?i*Tu5  letter  of  the  Attorney-General,  relied  upon  to 

Sl*fi^.i*^*«^^°?'''°^'?if  %'"T*"'J'.'i.*Y''**?'  the  answer  of  the  United  StatM,  had  b^n  re- 
States,  the  court  found  the  facts  and  the  law  in  Z^JIa  » 

favor  of  the  plaintiff,  and  rendered  ludgment 

Sn^.*i/1J^L  .ni^i!!?*""'  demanded.    The  g^tj^^  2O8I  of  the  Revised  Statutes  pro- 

AVTh«  w  to^rrf '.hu  «n.,rt  A.  «.«.  ™..  ^des,  among  other  things,  that  "  there  shaU 

At  the  last  term  of  this  court  the  case  was  be  allowed  and  paid  to  .  .     each  special  deputy 

^'?;;^^„?„SZ'?hiTfnf,^*%^!iPi^"£  ^arehil.  'ho  ^  appointed  and  ^rformi^ht 

-nM^^^^nl.!  U,^  FtjL.ni^f  .t'^HU  duty  undcr  the  pri^edtog  provisions,  compen- 

entitled^to  appeal  from  a  judgment  of  the  dis-  ^^     ^  j^      ,  ^j  ^     ^%^      ^  •  ,    ^^ 

tnct  court  against  them  where  the  amount  in  5u '  !,«  i.  .^i,,.ii»  ^  Hn»»  n«t  ow.^,iiT.VVo.. 

dkpute  wasless  than  $5,000.    The  motion  was  ^jy  ^,«  "  ''''"""^  ""  ^''^^'  °°'  «<*eduig  ten 

«r*W?l  1S.7  «?!^!f  *;.i^.2!;.i"f^I„*5f«.  hS'  The  defense  relied  upon  by  the  United  States 

^^l^^rt'^^'J^^'J^^t  ^Z  ?,  J^  «8.  that  the  President  h^  authority  to  regulate 

tnct  court  weregovernea  by  ine  same  law  as   ..'    i ^v  ^*   »^,^\^.  ^^a  ^o.«»*^»a«fr{^^  rv#  « 

applied  in  the  cJe  of  appeals  from  the  Court-  ^eKou^  maVshll  or  a  X^^r^^^^ 

^^  il  no  dilute  i  to  thl*  facts  As  *°«  ^^^dertaken,  through  the  AttomeV-Geoeral, 
#«««H^v?hr^n„!?^i!.^t^^^  00^:11^^  to  make  such  regulations,  bv  the  circular  let- 
found  by  the  court  below  they  are  as  follows:  ^  aforesaid,   those  regulations   are  binding 

"  (1.)  The  plaintiff  was  duly  appointed  and  upon  inferior  ofiScers.     Upon  the  facts  in  ib& 

eommissioned  special  depu^  marshal  of  elec-  case  it  is  to  be  observed,  that  the  question  of 

tion  for  the  Eighteenth  Ward  of  Baltimore  the  authority  of  the  President  to  make  the  reg- 

Ci^,  in  the  State  of  Maryland,  by  Qeorge  H.  ulations  mentioned  does  not  arise  here;  for,  as 

Caunes,  Esq.,  (Jnited  States  marshal  for  the  shown  by  the  findings  of  fact,  the  services  for 

District  of  Marvland,  on  the  8d  day  of  Septem*  which  compensation  is  demanded  were  per- 

ber,  A.  D.  1886,  in  pursuance  of  section  2021  formed  prior  to  the  date  when  the  circular  let- 

of  tlie  United  States  Revised  Statutes,  and  the  ter  was  issued  from  the  Attorney-General's  of- 
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floe.  They  were  performed  tinder  the  Statutes 
mentioiied,  and  compensatioD  must  be  made 
accordingly.  Whether  the  President  had  the 
power  to  make  the  re^n^lations  prescribed  by 
the  above-mentioned  drculiff  or  not,  they  man- 
ffestly  cannot  have  a  retroactit«  effect,  so  as  to 
iuTaudate  a  claim  for  sorices  performed  be- 
toe  they  were  in  existence. 
Th$  judgment  ^  ihe  court  beUno  it  n^fnMd. 


UNITED  STATB8,  Appt.. 

e. 

HENRT  SCHOFIELD. 

0ee  8.  CL  Beporter^  ed.  887,  noUd 

DMtod  SCatM  T.  Dovfe,  <mte,  p.  800,  foDowed. 

^o.  1084.] 
Submitted  Nov.  4, 1889.    Decided  Dec  9,  1889. 

APPEAL  from  a  judgment  of  the  District 
Ckmrt  of  the  United  States  for  the  District 
€f  Maryland  in  faror  of  plaintiff  for  wages  as 
•apervisor  of  registration  during  a  oongres- 
aional  election.  AJflrmed. 
.    Eeported  below,  82  Fed.  Rep.  57(L 

Mr.  John  B.  Cotton,  Aeeittant  Attorn^ 
General,  for  appellant 
Mr.  Charlea  C«  Irttnoator  for  ^ipellee. 

Mr.  Jueiice  Tinmnr  deUyered  the  opinion  of 
the  court: 

This  case  issimHar  in  all  its  essential  features 
to  the  preceding  one  of  United  Btatee  y.  Davie, 
unie,  p.  890,  and  the  decision  in  it  should  be 
^6  same.  For  the  reasons  giren  in  the  opinion 
fai  that  case  the  Judgment  tf  the  court  betow  in 
thii  eaee  is  c^ffirmed. 


WILLIAM  H.  ROBERTSON,  OoOector  of 
the  PoBT  ow  Nkw  Tobx,  Ptff.  in  Brr., 

V. 

JESSE  ROSENTHAL  bt 


(See  8.  a  Beporter'S  ed.  «MMeu 
Xhitg  on  hairpine-^Act  qf  1870—conttruetion  qf. 

L  Irooandsteel-wtrehatrpiDsarellahletoadatj 
of  46  per  cent  aAwOanfm^  under  that  part  of 
BohednleO,  section  tfOB,  Of  the  Barised  Statutes, 
■s  enacted  by  the  Act  of  March  8,  U88  C0  Stat.  601). 

%.  As  Oonareii,  for  the  thlrteeo  yean  prior  to 
1888,  treated  hairptos  for  rereooe  purpoees  as  a 
distinot  article  from  **plD8,  sOUd-taead  or  other,** 
tt  would  be  nnreesonable  to  hold  that  the  legis- 
lation of  1888  was  intended  to  do  away  with  such 
distinction. 

8L  Asby  the  Act  of  July  li,18St)i,Oongrefli  assigned 
balrplns  to  a  class  by  tbemaelTeB,  therefore  their 
not  being  specttoally  enumerated  In  1888  did  not 
relegate  them  to  the  category  of  **plns,  solid- 
head  or  other.** 

[No.  57.] 

Argvi^  Nov.  4,  1889.    Decided  Dec  16, 1889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  reriew  a  Judgment  in  favor  of  the 
plaintiffs  in  ao  action  to  recorer  duties  Ulenlly 
exacted  by  defendant  as  Collector  of  the  Port 

898 


of  New  York  upon  goods  imported  bj  plain- 
tills.    Bevereed. 

Statement  by  Mr.  Ohitf  Justice  Falter  t 

This  was  an  action  brought  to  recorer  dotj 
alleged  to  have  been  Ulenlly  exacted  by  the 
defendant,  as  Collector  (3  the  Port  of  New 
York,  upon  certain  merchandise  imported  hy 
the  plaintifls.  It  was  stipulated  on  the  trial 
that  if  the  plaintilfs  should  be  entitled  to  re- 
cover on  the  main  question  raised  bj  their 
grotest,  a  verdict  should  be  entered  generallj 
I  plaintiffs'  favor,  subject  to  adjustment  as  to 
f onnal  reouisites  and  to  amount,  at  the  custom- 
house, unaer  the  direction  of  the  court. 

Evidence  was  dven  tending  to  show  that  on 
or  about  July  6Uk  and  7th,  1884,  the  i>laintiffs 
imported  certain  iron-wire  and  steel-wire  hair- 
pins, upon  which  the  Collector  assessed  a  dutj 
of  45  per  cent  ad  valorem,  under  that  part  w 
Schedule  0,  section  2502,  of  the  Revised  Stat- 
utes, as  enacted  by  the  Act  of  March  8, 1888  (88 
Stat.  501),  which  reads: 

«  Manufactures,  articles  or  wares,  not  spe- 
cially enumerated  or  provided  for  in  this  Act, 
composed  wholly  or  m  part  of  iron,  steel,  cop- 
per, .  .  .  andwhether  partly  or  wholly  manu- 
uctured.f orty-flve  (45)  per  centum  ad  vtUorem, " 

The  plainuffs  paid  the  amount  of  duty  as- 
sessed, and  protested  as  follows: 

"  We  protest  against  your  decision  as  to  tiie 
rate  and  amount  of  duties  to  be  paid  on  the 
hairpins  enteo^d  l^  us  for  consumption  July 
5,  lw4,  per  Donan  8(S888,  from  BremeD,  be- 
cause they  are  dutiable  at  80  per  cent  ad  soJL 
under  tariff  Schedule  0,  pins,  solid-head  or  [Ml 
other. 

"  If  not  so  dutiable  they  are  dutiable  under 
said  schedule  at  the  rates  per  pound  prescribed 
for  the  iron  or«steel  wire  of  which  they  are 
made. 

**  We  pay  the  excess  exacted  under  compul- 
sion, solely  to  get  the  goods." 

To  sustain  the  issues  upon  their  part,  the 
plaintiffs  introduced  Leopold  Kramer,  who  tes- 
tified that  he  was  an  iinporter  of  fancy  goods 
in  the  house  of  plaintiiis,  and  that  their  bosi- 
nees  was  the  general  importation  of  notions, 
etc.,  and  who  identified  the  invoices  and  entries 
involved  in  this  action,  and  also  showed  that 
the  rate  of  duty  upon'said  hairpins,  if  classified 
as  "  phis,  solia-head  or  other,"  would  noC  be 
less  tnan  the  rate  of  duty  chargeable  upon  the 
iron  or  steel  wire  from  which  tney  were  made. 

Witness  testified  further  as  follows: 

''  These  samples  are  samples  of  the  artlclea 
imported,  and  are  known  ordinarily  as  hair- 
pins. There  are  also  samples  of  various  other 
kinds  of  pins:  one  is  a  crimpins  pin,  one  a 
solid-head  pin,one  a  pin  with  ablacK  head.called 
a  bonnet  pin,  used  to  fasten  shawls;  also  diaper 
pins.  They  are  made  of  iron  wire  and  steel 
wire,  and  have  no  heads  at  alL  Diaper  pina 
and  crimpiuff  pins  have  not  solid  heads.  They 
have  no  heads." 

And  on  cross-examination: 

"  Some  pins  have  heads,  but  are  not  solid- 
headed  pins.  Bonnet  pins  and  shawl  pins  are 
pins  with  heads,  but  are  not  solid  beaded  pina. 
Those  pins  [referrring  to  card]  are  pina  with 
heads,  out  are  not  solra-headed  pins. 

"Q.  Are  solid-headed  pins  the  ordinary  piaa 
that  everybody  has? 
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"  Ans.  Yes;  not  everybody.  I  am  familiar 
lIUi  dress  pins.  I  don't  know  anything  aboat 
lotbes|>ioa,  except  that  there  are  such  things. 

know  there  are  linchpins  and  kingpins  for 
ocomotives,  but  they  are  not  used  for  the  same 
RBpose  as  tlie  articles  in  suit" 

Plaintiflb  baying  rested,  defendant's  counsel 
Mrred  the  court  to  direct  a  verdict  for  the  de- 
'cndant  upon  the  following  grounds,  to  wit: 

"  IsL  That  in  prior  laws  pins,  solid-head  or 
iKber,  and  bairpms  were  both  provided  for, 
vhich  shows  that,  as  Congress  uses  the  phrase 
"piDa,  solid-head  or  other,Mt  does  not  include 
IkiirpAna. 

••id.  That  the  phrase  •pins,  solid-head  or 
other,'  appliea  only  to  pins  with  heads  of  some 
Und. 

"9d.  Generally;  that  the  evidence  does  not 
Bttke  oat  a  case  for  recovery  by  the  plaintiffs." 

Which  motion  the  court  denied;  to  which 
niifin^  defendant's  counsel  then  and  there  ez- 
cepjeo. 

The  court  thereupon  charged  the  Jury  as 
foQowa: 

"  Qentlemen,  if  you  think  these  articles  are 
piUy  aocGvdinff  to  the  common  understanding 
of  tike  claas  of  pins  that  are  known  as  solid- 
head  c^naor  other  pins,  return  a  verdict  for  the 
{Ishitiflii;  If  not  return  a  verdict  for  the  de- 
fendant. Tou  may  take  the  case." 
The  Jury  having  returned  a  verdict  for  the 

idiiDtifb,  and  the  amount  having  been  snbse- 

qoenUv  ascertained  as  agreed,  judgment  was 

catered  against  the  Collector  accordingly,  and 

fte  CBQse  brought  here  on  writ  of  error. 

Mr,  O.  W.  Clutpauui,  SoUeUor-Qeneral, 
for  idaintiff  in  error. 

Amn.  Edw»rd  Hartle j  and  WaU&r  H. 
(Meaiaa  for  defendants  in  error. 

Mr.  Chief  Jruiice  Fuller  delivered  the  opin- 
foD  of  the  court: 

The  articles  in  question  were  ordinary  head- 
leM  bakpfais,  made  of  steel  wire  and  iron  wire, 
•nd  the  question  Is  whether  they  were  dutiable 
SI  ••pins,  8(4kl-head  or  other." 

Bj  section  18  of  the  Act  of  July  14, 1882  (12 
Stat  56(Hy7),  a  duty  of  five  per  centum  ad  to- 
^cnm,  in  addition  to  then  existing  duties,  was 
lerjed  on  many  articles,  including  "pins, 
solid-bead  or  other,"  and  •*  manufactures,  arti- 
des,  vessels  and  wares,  not  otherwise  provided 
for,  of  gold,  silver,  copper,  brass,  iron,  steel, 
lead,  pewter,  tin  or  other  metal,  or  of  which 
either  of  these  metals  or  any  other  metal  shall 
be  the  component  material  of  chief  value." 

By  section  21  of  the  Act  of  July  14,  1870  (16 
8tit  264),  a  duty  of  fifty  per  centum  ad  valo- 
ftm  was  leviea ''on  hairpins  made  of  iron 

t]  Under  section  250^  title  XXXIH,  Revised 
Bdtotes  of  1874,  "Schedule  M— Sundries," 
we  find:  ••  Hairpins,  made  of  Iron  wire:  ttiy 
per  oeotom  ad  9alcremf  ••Pins,  solid-head 
orotiMr:  Ihirty-flve  per  centum  ad  valorem." 
AL  1878,  476, 480.)  And  hi  ••  Schedule  E- 
Ke(s]ir(469):  "AH  manufactures  of  steel,  or 
of  whidi  steel  shall  be  a  component  part,  not 
ottewise  provided  for:  forty-five  pet  centum 
i<  ts^PTMi.  But  all  articles  of  steel  ptfthdly 
■isofsctared,  or  of  which  sted  shall  beacom- 
Pooeat  party  not  otherwise  provided  for.  shall 


pay  the  same  rate  of  duty  as  if  wholly  man» 
factnred."  And  also  (467;:  "Manufactures^ 
articles,  vessels  and  wares  not  otherwise  pro- 
vided for,  of .  .  .  iron,  ...  or  other  metal 
(except  .  .  .  steel),  or  of  which  either  of  these 
metals  shall  be  the  component  material  of  chief 
value:  thirty-five  per  centum  ad  valorem,'* 

In  March,  1876,  certain  imported  steel  hair> 
pins  having  been  held  at  the  Port  of  New  York 
dutiable  at  fifty  per  cent  ad  valorem,  because  of 
their  rimilarity  to  iron-wire  hairpins,  the 
Treasury  Department  decided  that  this  was  ei^ 
roneous.  and  that  they  were  properly  charge- 
able wiUi  the  rate  of  duty  applicable  to  manu- 
factures of  steel  not  otherwise  provided  for. 
Synopsis  T,  Dec.  1875,  p.  66,  No.  2140. 

By  section  2602  of  title  XXXIII  of  the  Re- 
vised Statutes  as  enacted  by  the  Act  of  Mardi 
8, 1888 (22  Stat  501),  "Schedule  0— Metals," 
a  duty  of  thirty  per  centum  od  valorem  was 
levied  on  "pins,  solid-head  or  other;"  and  by 
the  last  paragraph  in  the  same  schedule,  on 
"  manufactures,  articles  or  wares,  not  specially 
enumerated  or  provided  for  in  this  Aot»  com- 
posed wholly  or  in  part  of  iron,  steel,  ...  or 
any  other  metal,  and  whether  putly  or 
wholly  manufactured:  forty-five  per  centum 
ad  valorem," 

It  will  be  perceived,  that  although  hairpins 
are  not  mentioued  eo  n^m^, this  last  paragraph 
covers  iron  and  steel  hairpins,  as  was  ruled  as 
to  the  latter  by  the  Department  In  1875,  in  the 
construction  and  application  of  similar  lan- 
guage. 

Inasmuch  as  Congress,  for  the  thirteen  yean 
prior  to  1888,  treated  hairpins  for  revenue  pur^ 
poses  as  a  distinct  article  from  "pins,  solid- 
head  or  other,"  we  consider  it  unreasonable  to 
conclude  that  the  legislation  of  1888  was  in- 
tended to  do  away  with  a  distinction  manifestly 
regarded  as  inherent  in  the  thing  itself. 

In  short,  it  is  doubtful  if  it  could  ever  have 
been  properly  held  tliat  hairpins  were  0u$dem 
ffenerie  with  the  pins  referred  to  in  the  Tariff 
Acts;  but  if  this  could  have  been  so  prior  to 
1870,  we  are  of  opinion  that  at  that  lime  Ck>ii- 
eress  assigned  them  to  a  class  by  themselves, 
because  essentially  eui  oeneris,  and  therefore 
that  their  not  being  specifically  enumerated  In 
1888  did  not  releeate  them  to  the  category  of 
••pins,  solid-head  or  other,"  as  ingeniously 
ar^ed  by  counsel 

From  Uiese  views  the  conclusion  follows  that 
the  court  below  should  have  instructed  the 
Jtiry  tofind  for  the  defendant. 

The  judgment  ie  reverted,  and  the  eauee  r^ 
mandea,  with  a  direction  to  eMarda  new  trioL 


FRANK  HUMB,  Appk 
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1.  Wh«re  olalmant  made  a  wrtttoo  oontmot  with 
the  United  States  to  famish  to  a  government 
hospital  a  quantity  of  shnoks  at  the  rate  of  sixty 
oents  per  pound«  based  on  proposals  made  by  the 
Secreiary  of  the  Interior,  when  shuoks  were  only 
of  the  market  value  of  from  six  mills  to  one  and 
three  fourths  oents  per  pound,  and  those  fur- 
nished by  claimant  were  only  of  the  latter  value, 
Inan  aotionfor  the  prloeof  the  shuoks  delivered, 
the  market  value  oan  only  be  recovered.^ 

H  If  a  oontraot  be  unreasonable  and  unoonsolona- 
ble,  butnot  void  for  fraud,  a  oourt  of  law  wHl 
give  to  the  party  who  sues  for  Its  breach  damages, 
not  according  to  its  letter,  but  only  such  as  he  is 
equitably  entitled  ta 

H  Where  a  contract  Is  so  extortionate  and  un- 
conscionable on  its  face  as  to  raise  the  presump- 
tion of  fraud  in  its  inception,  or  to  require  but 
slight  evidence  to  Justify  such  presumption,  in- 
ference of  fraud  Is  as  efficacious  to  maintain  a 
defense  at  law  as  to  sustain  affirmative  relief  in 
equity;  and  if  performance  has  been  accepted  in 
Ignorance  and  under  circumstances  exousiDg  the 
non-return  of  articles  furnished,  and  these  have 
some  value,  the  amount  sued  fCr  may  be  reduced 
to  that  value. 

L  It  Is  the  duty  of  persons  dealing  with  public  of- 
ficers to  inquire  aa  to  their  power  and  authority 
to  bind  the  government;  and  persons  so  dealing 
are  held  to  a  recognition  of  the  fact  that  govern- 
ment agents  are  bound  to  fairness  and  good  faith 
as  between  themselves  and  their  prinolpaL 
ft.  If  claimant  knew  that  a  clerical  error  had  been 
i  made  in  the  contract,  of  which  the  agents  of  the 
government  were  Ignorant,  or  If,  under  the  fticts, 
he  must  have  known  that  their  action  In  making 
the  contract  was  in  violation  of  their  duty,  the 
character  of  thf  fraud  is  not  changed  by  the  fact 
that  such  action  was  the  result  of  a  mistake  or 
negligence  of  such  agents. 

1.  Where  claimant  allegea  that  sixty  oents  per 
pound  for  shucks  was  the  price  at  which  he  In- 
tended to  bid,  and  that  there  was  no  mistake  on 
his  part  In  making  the  bid,  this  Is  an  admlsBi'>n« 
when  taken  with  the  findings  of  fact,  that  he  te- 
'  signed  to  commit  the  agents  of  the  government 
to  an  unconscionable  contract. 

T.  The  effect  of  the  contract  Is  not  weakened  by 
the  fact  that,  under  his  bids  on  the  shucks  and  on 
other  items  separately,  the  claimant  lost  money 
on  some  of  the  articles  and  he  will  receive  on 
the  whole  only  a  reasonable  profit.  If  paid  for  at 

•  the  contract  price. 

[Nob.  108, 108.] 

BvbmittedNov.  13, 1889,  Decided  Dee,  IS,  1889. 

APPEALS  from  a  Judgment  of  the  Court  of 
Claims  In  favor  of  claimant  in  an  action 
for  the  price  of  goods  sold  and  delivered  to  the 
United  States.    Affirmed, 
Opinion  below,  ^1  Ct  CI.  828. 

Statement  by  Mr,  Ohi^  Justice  Fuller: 
Claimant  filed  hia  petition  against  the  United 
States  in  the  Court  of  Claims,  averring  that  on 
the  0th  day  of  August,  1888»  he  entered  into  a 
contract  in  writing  with  the  acting  Secretary 
of  the  Interior  Department  for  the  furnishing 
of  certain  articles,  constituting  items  in  his 
proposal  numbered  2,  0, 10,  82.  42,  56,  71,  77, 
TO,  70.  80,  00,  01,  07, 102  and  108.  to  the  Gov. 
emment  Hospital  for  the  Insane  near  Washing- 
ton, at  rates  specified  therein;  that  be  had  fur- 
nished merchandise  amounting  to  the  sum  of 
$5,696.89,  according  to  the  pnces  established 
by  the  terms  of  the  contract,  and  had  been 
paid  only  the  sum  of  $1,668.80,  and  that  there 
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was  stUl  due  and  owing  to  him  tlie  anm  of 
$4,082,  which  he  was  entitled  to  reoorer  wi^ 
interest  from  the  first  day  of  Jolj,  1884;  aid 
that  the  accounting  offloen  of  the  Interior  IV 
partment  had  refused  and  neglected  to  par 
such  bahmce  of  $4,082,  because,  «s  tbev  al- 
leged, the  price  charged  for  item  97  in  cttim- 
ant's  proposal  was  excessive,  ''notwithstanding 
the  charge  therefor  was  based  upon  the  amoum 
stated  in  said  proposal,  and  acc^ted  by  said 
defendant's  officers  and  agents,  and  by  them 
incorporated  in  said  contract  as  aforesaid. " 

To  this  petition  a  special  plea  was  filed  Feb- 
ruary 12,  1886,  on  behalf  of  the  United  Statei. 
to  the  effect  that  claimant  had  agreed  to  f Or- 
nish shucks  to  the  government  hospital  at  (be 
rate  of  sixty  cents  per  hundred  weight,  and  ec- 
tered  into  a  written  contract,  to  recover  dam- 
ages for  tiie  breach  of  which  this  suit  was  is- 
sStuted,  whereby  he  agreed  to  furnish  {inUr 
alia)  shucks  at  the  rate  of  sixty  cents  per 
pound;  that  this  was  a  clerical  error,  the  real 
contract  being  that  shucks  were  lo  be  fumisbt'd 
by  claimant  to  said  hospitol  at  sixty  cenis  per 
hundred  weight:  that  notwithstanding  this 
"claimant  attempts  to  practice  a  fraud  agaio^a 
the  United  States  In  attempting  to  cstabli»b  u 
allowance  of  the  claim  as  ms^de  by  him,  and 
by  his  effort  to  obtain  a  Judgment  in  this  court 
upon  such  written  contract,  as  if  such  mistake 
and  clerical  error  had  not  been  made,  and  for 
the  amount  due  for  the  shucks  furnished,  si 
expressed  by  mistake  in  said  written  contract." 

To  this  special  plea  claimant  replied,  by  hii 
attorney,  cienying  that  he  agreed  to  fumisfa 
shucks  at  the  rate  of  sixty  cents  per  himdred 
weight,  and  averring  that  be  bid  for  shucb 
"at^  the  rate  of  sixty  cents  per  pound,  in  scv 
oordance  with  the  printed  schedule  fumisbed 
him  by  the  United  States  upon  which  to  make 
out  his  bid;  that  the  said  pnce  was  the  price  st 
which  he  intended  to  bid,  and  that  there  war 
no  mistake  on  his  part  in  making  out  the  bid; 
.  .  that  the  said  contract  contained  fif- 
teen other  items  of  goods,  which  were  f  umiriied 
as  ordered,  and  some  items  furnished  in  mocb 
larger  quantities  than  the  estimated  quantitj 
contained  on  the  printed  schedule;  that  upoo 
some  of  the  items  the  claimant  lost  mooey; 
upon  others  there  was  a  very  small  profit;  and 
that  upon  Uie  whole  contract  adjusted  at  ooih 
tract  rates,  the  claimant  will  not  receive  more 
than  a  fair  and  reasonable  profit  ClaimaDt 
denies  emphatically  any  attempt  to  practice  a 
fraud  on  the  United  States,  and  avers  that  the 
whole  transaction  was  in  absolute  good  ftitb 
in  Uie  ordinary  course  of  business:  that  there 
was  no  inducement  or  promise  ooade  in  regard 
to  the  matter,  except  the  written  proposal  of 
the  claimant  and  the  written  contract 

Evidence  was  adduced  on  behalf  of  tbe 
United  States,  tending  to  show  that  shucks  at 
the  time  of  the  contract  were  worth  from  three 
fifths  of  a  cent  to  one  cent  and  three  qunrten 
per  pound;  that  It  was  the  custom  of  tbe  gof* 
emment  to  buy  shucks  by  the  hundred  we^ 
and  that  the  mistake  in  question  had  occurred 
by  reason  of  tbe  word  "poimds"  in  the  printed 
form  not  having  been  struck  out  and '  'huodrod 
weight"  inserted;  all  of  which  evidence  was 
objected  to  on  behalf  of  the  clninuint. 

llie  Court  of  Claims  filed  its  findinp  of  fict 
and  oonclnsion  of  law  on  the  8d  of  May,  1881 

Its  U.8. 
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Th«  Urst  flndlxifi^  sets  fortb  ibe  adTerlisement 
of  fbe  SecreUiy  of  the  Inteiior  for  proposals 
for  furnishing  supplies  to  the  OoTemment  Hos- 
pitsl  for  the  InsMne  for  the  fiscal  year  ending 
June  SO,  1881,  stating,  among  other  thines, 
"Proposals  must  be  made  in  duplicate  on  tne 
forms  furnished  by  the  Department"  "Bids 
will  be  considerea  on  each  item  separately. 
Schedules  containing  blank  forms  for  bidding, 
Hems  and  approximate  estimates  of  amounts 
will  be  furnished  on  application."  A  descrip- 
tion of  what  the  quality  of  many  of  the  arti- 
cles, not  including  shucks,  must  be,  ii  given 
tl  length  in  the  advertisement. 

The  second  find  in:?  contains  the  bids  of  the 
claimant  on  forms  furnished  by  the  Depsrt- 
ment,  the  schedule  attached  to  his  proposal 
eaumeratini?  some  one  hundred  and  seven  arti- 
cles, on  all  but  twelve  of  which  claimant  made 
bids.  This  schedule,  under  the  head  of  esti- 
mated quantity,  enumerates  Uie  ariicles  bv 
pound,  dozen,  gross,  bushel,  box,  ton,  barrel, 
bale,  g^oo,  case,  quart  and  sack,  and  the  bids 
sie  carried  out  per  pound,  per  dozen,  per  gal- 
km,  etc 

The  third  finding  gives  the  contract,  by  the 
terns  of  whidi  the  claimant  agrees  to  furnish 
the  items  in  the  proposal,  nuinbered  as  in  the 
petition,  and  the  acting  Secretary  of  the  Interior 
agrees  to  pay  or  cause  to  be  paid  on  behalf  of 
toe  UnitM  States  the  prices  specified  in  the 
proposal  and  contract,  *'  for  all  the  articles  de- 
HTered  and  accepted,"  the  right  being  reserved 
to  order  a  greater  or  less  quantity  of  each. 

The  fourth  and  fifth  findings  and  conclusion 
of  law  are  as  follows: 

"IV.  He  (claimant)  furnished  under  said 
contract  all  the  articles  included  under  items 
Nos.  2.  9,  19,  82,  48,  56,  71,  78,  79,  89,  90,  91, 
102, 1CK8,  and  has  been  paid  therefor  according 
to  the  contract  He  also  fumi5thed  in  two  or 
three  tots,  in  the  latter  part  of  the  year  1883, 
6.720  pounds  shucks  under  item  No.  97,  with 
Demorandum  bills  accompanving  the  ddivcry 
thereof,  with  the  price  carried  out,  at  60  cents 
per  pound,  the  whole  aggregating  f4,032.  For 
the  shucks  he  has  not  b^n  paid. 

"Y.  At  the  time  said  contract  was  made 
dincks  woe  of  the  market  value  of  from  $12  to 
|S5  a  ton,  according  to  qualitv,  and  whether 
thej  were  hackled  or  unbackled;  and  those 
ftmiisbed  by  the  claimant  were  of  the  market 
▼altic  of  $&  a  ton,  or  If  cents  per  pound,  ng- 
gregsthig,  for  all  that  were  delivered,  $117.60. 
"Conclusion  of  law:  Upon  the  foregoing 
iindinjs  of  fact  the  court  decides,  as  a  conclu- 
sioo  of  law,  that  the  claimant  is  entitled  to  re- 
corer  $117.60,  and  no  more." 

The  opinion  of  the  court  was  delivered  by 

Richard«)n.  Ch,  J.  (21  Ct.  CI.  828),  who,  after 

stating  the  facts  and  pointing  out  that  the 

dsintant  was  the  only  bidder  for  shucks,  says: 

"  At  the  time  the  contract  was  made  shucks 

were  worth  from  $12  to  $35  a  ton,  or  from  6 

mills  to  If  cents  a  pound,  while  the  claimant 

wa^  to  receive  nearly  forty  times  as  much  as  the 

highest  value. 

"That  an  agreement  to  pay  $1,200  a  ton  for 

I    thocks,  actually  worth  not  more  than  $35  a  ton , 

tt  a  groasly  tmconscionable  bargain,  defined  in 

Bourier*8  Law  Dictionary  to  be  'a  contract 

waich  no  man  in  his  senses,  not  under  delusion. 


would  make,  on  the  one  hand,  and  which  no 
fair  and  honest  man  would  accept,  on  the  other, 
nobody  can  doubt.  Such  a  contract,  whether 
founded  on  fraud,  accident,  mistake,  folly  or 
ignorance,  is  void  at  common  law.  It  is  not 
necessary  to  invoke  the  aid  of  a  court  of  equity 
to  reform  it.  Courts  of  law  will  always  refuse 
to  enforce  such  a  bargain,  as  acrainst  the  public 
policy  of  honesty,  fair  dealing  and  good 
morals." 

After  citing  Story's  Equity  Jurisprudence, 
g  188;  James V. Morgan,  1  IfCvinz,  111;  Baxter 
V.  Wa>8,  12  Mass.  865.  and  Leland  v.  Stone,  10 
Mas5.  459,  the  opinion  thus  concludes: 

•*  These  citations  arc  sutflcient  to  show  that 
in  suits  upon  unconscionable  agreements  the 
courts  of  law  will  take  the  matter  in  their  own 
control,  and  will,  without  the  intervention  of 
courts  of  equity,  protect  the  parties  against 
their  enforcement. 

"  If  it  be  60  in  suits  on  contracts  between 
private  parties  who  act  by  and  for  themselves, 
bow  much  more  is  it  so  in  suits  on  agreements 
by  the  United  States,  acting  always  through 
public  ofiScers,  who  are  mere  aeents,  required 
to  act  in  good  faith  towards  theu*  principal  no- 
cording  to  the  laws  of  the  land,  as  evei^body 
dealing  with  them  are  bound  to  know. 

**  There  is  no  finding  by  the  court  of  actual 
fraud  by  any  of  the  persons  engaged  in  making 
the  contract  now  under  consideration.  The 
tmconscionable  price  inserted  for  shucks  was 
no  doubt  a  mere  accident,  perhaps  from  an  idea 
that  it  was  the  price  per  hundred  pounds  instead 
of  per  pound,  as  printed  in  the  proposals  and 
contract,  and  from  neglect  to  change  the  printed 
words  accordingly,  which,  if  it  had  been  done, 
would  have  fixed  tiie  price  at  $12  a  ton,  the  very 

{)rioe  which  the  findings  show  to  have  been  the 
owest  value  of  shucks  of  any  kind  at  that  time. 
But,  however  it  may  have  happened,  we  hold» 
as  was  held  in  the  case  of  Leland  v.  Stime,  from 
which  we  have  quoted  the  words  of  the  court, 
that  a  contract  may  be  held  unconscionable 
without  proof  of  actual  fraud  at  its  inception  if 
its  enforcement  would  be  tmconscionable. 

'*  It  would  be  a  fraud  upon  the  United  States 
to  enforce  such  a  contract  as  the  one  now  in     r  j^.  ,  ■, 
suit,  and  it  never  can  be  done  through  the  Court     l^ ^  ^  I 
of  Claims." 

Judgment  was'accordinglv  rendered  in  favor 
of  the  claimant  for  $117.60,  and  both  parties 
appealed* 

Mesere.  Robert  Christy  and  John  0« 
Fay,  for  Hume,  appellant: 

rarol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument. 

1  Greenl.  Ev.  277. 

If  parties  choose  to  enter  into  unwise  and 
improvident  bargains  they  must  abide  by  the 
coDScuuenccs  of  their  own  rashness  and  follv; 
they  have  contracted  for  themselves  and  the 
court  cannot  contract  for  them. 

A^'dison  on  Contracts,  12;  Pomeroy,  Eq.  Jur. 
g  925;  Erwin  v.  ParTiam,  58 U.  S.  12  How.  200 
(13:  952). 

Mr.  Wm«  A,  Maury,  Assistant  Attorney* 
General,  for  the  United  States: 

If  a  contract  be  unreasonable  and  uncon- 
scionable, but  not  void  for  fraud,  a  court  of 
law  will  give  to  the  party  who  sues  for  its 
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breach  damaees,  not  accordiDg  to  its  letter,  but 
only  such  as  he  is  equitably  entitled  to. 

Seott  V.  U.  8.  79  If.  8.  12  Wall.  443,  445  (20: 
488,  480). 

Mr.  ChirfJuttice  Fuller  delivered  the  opin- 
ion of  the  court: 

In  his  celebrated  judgment  In  Earl  of  Che$- 
ierfield  v.  Janssen,  i  Yes.  8r.  125,  155,  Zord 
Hardwicke  arranged  all  the  forms  of  fraud 
recognized  by  equity  in  four  classes,  the  first 
two  of  which  he  gives  in  these  words: 

"  1.  Then  fraud,  which  is  dolus  malui,  may 
be  actual,  arising  from  facts  and  circumstances 
of  imposition;  which  is  the  plainest  case.  2. 
It  may  be  apparent  from  the  intrinsic  nature 
and  subject  of  the  bargain  itself;  such  as  no 
man  in  his  senses  and  not  under  delusion  would 
make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other;  which  are 
unequitable  and  unconscientious  bargains;  and 
of  such  even  the  common  law  has  taken  notice; 
for  which,  if  it  would  not  look  a  little  lo- 
dieroua,  might  be  cited  JamM  ▼.  Morgan.  1  Lev. 
111.- 

The  case  referred  to  by  the  Lord  Chancellor 
was  ruled  by  ^>  Robert  Hyde,  then  at  the  heaad 
of  the  King's  Bench,  and  ii  reported  in  1 
Levins,  111,  in  these  words: 

••  Assumpsit  to  pay  for  a  horse  a  bariey-com 
a  nail,  doubling  it  every  nail;  and  avers  that 
there  were  thirty-two  nails  in  the  shoes  of  the 
horse,  which,  being  doubled  every  nail,  came 
to  Ave  hundred  quartera  of  barley.  An<!  on 
non-assumndt  pleaded,  the  cauae  being  tried 
before  Hyae  at  Hereford,  he  directed  the  jury 
to  give  the  value  of  the  horse  in  dttnages.  bieing 
£8,  and  so  they  <iid.  And  it  was  iSterwards 
moved  in  arrest  of  judgment  for  a  small  fault 
in  the  declaration,  which  was  overruled,  and 
Judgment  given  for  the  plaintiff." 

JavM9  V.  Morgan  is  cited  by  Lord  Chief  Jus- 
Uee  Hale,  1  Yentris,  267,  to  the  point  that 
*'  upon  certain  contracts  the  jury  may  give  less 
damages  than  the  debt  amounts  to,"  and  also  in 
Bacon's  Abridgment,  Damages,  D,  1,  together 
with  Thornborough  v.  WMtaere,  6  Mod.  805,  8, 
C,  2  Ld.  Raym.  1164,  to  the  same  point,  stated 
thus:  "Though  in  contracts  the  very  sum 
apecifled  and  agreed  on  ia  usually  given,  yet  if 
tnere  are  circumstances  of  hardship,  fraud  or 
deceit,  though  not  sufficient  to  invalidate  the 
contract,  the  jury  may  consider  of  them  and 
proportionate  and  nutigate  the  damages  ao- 
cordingly." 

In  Thornborough  w.Whitacre,  the  plaintiff 
declared  that  the  defendant,  in  consiaeration 
of  2s.  6d.  paid  down,  and  £4  17«.  6(f.  to  be  paid 
on  the  performance  of  the  agreement,  pronused 
to  give  the  plaintiff  two  grains  of  rye  com  on  a 
certain  Monday,  and  to  double  i^  successively 
on  every  Monday  for  a  year;  and  the  defendant 
demurred  to  the  declaration.  Upon  calcula- 
tion, it  was  found  that,  supposing  the  contract 
to  have  been  performed,  the  whcHe  quantity  of 
rye  to  be  delivered  would  be  524,^,000  quar- 
ters. The  court  recognized  the  case  of  James 
V.  Morgan  as  good  law,  and  said  that  though 
the  contract  was  a  foolish  one,  the  defendant 
ought  to  pay  something  for  hii  folly.  "The 
counsel  for  the  defendant,  perceiving  the  opin- 
ion of  the  court  to  be  againit  his  cli^t,  offered 
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the  plaintiff  his  half  crown  and  his  cost,  whid> 
was  accepted  of,  and  so  no  judgment  was  giveo 
in  the  case." 

In  Leland  v.  Stone,  10  Mass.  459,  James  v. 
Morgan  and  Thornborough  v.  Whitaere  are  re- 
ferred to  with  approbation,  and  the  principle 
of  mitigating  the  damages  applied,  as  also  in 
Cutler  V.  How,  8  Mass.  &7;  CuUer  v.  Johnson^ 
Id.  266,  and  Baxter  v.  Wales,  12  Mass.  865. 
And  see  Qreer  v.  TVwdf.  18  Abb.  Pr.  N.  8. 427, 
and  RussOl  v.  BoberU,  8  E.  D.  8mith,  818. 

Mr.  Justiee  8wayne  remarks,  in  Soott  t. 
United  suites.  79  U.  8.  12  WdL  448-445  [20: 
488, 489]: 

"Where  parties  intend  to  contract  by  parol, 
and  there  is  a  misunderstanding  as  to  the  terma* 
neither  is  bound,  because  their  minds  havenoi 
met  Where  there  is  a  written  contract  and  a 
like  misundentanding  is  developed,  a  court  of 
equity  will  refuse  to  execute  it.  If  a  contract 
be  unreasonable  and  unconscionable,  but  not 
void  for  fraud,  a  court  of  law  will  give  to  the 
party  who  sues  for  its  breach  damages,  aol  ao- 
cordtng  to  its  letter,  but  only  such  as  he  ia  equi- 
tably entitled  to.  James  v.  Morgan,  1  Lev. 
HI;  Thornborough  r.Whitaere,  2  Ld.  Baym. 
1164;  Battler  v.  Wales,  12  Mass.  866." 

But  James  v.  Morgan  and  Thornborough  v. 
Whitaere  were  plainly  cases  in  which  one  party 
took  advantage  of  the  other's  ignorance  of  arith- 
metic to  impose  upon  him,  and  the  fraud  was 
apparent  upon  the  face  of  the  contracta.  Id 
the  latter  case  the  defendant,  by  demurring, 
admitted  that  there  was  no  fraud,  and  conse- 
quently the  only  question  was  on  tlie  validity 
of  the  contract  in  the  absence  of  fraud,  and  u 
was  sustained,  but  the  plaintiff  was  allowed  lo 
take  nominal  damages  only.  And  as  to  many 
of  the  cases  it  may  be  objected  that  they  are  at 
variance  with  the  rule  that  a  party  must  re- 
cover according  to  his  contract  it  he  sue  upon 
it,  or  not  at  all,  although,  if  the  express  con- 
tract were  void,  the  defendant  might  nevertlie- 
less  be  held  in  general  assumpot,  upon  the 
implied  contract  to  pay  for  property  received 
from  the  plaintiff  and  retained. 

The  true  principle  dedudble  from  the  au- 
thorities, and  most  consistent  with  the  reasoa 
of  the  thing,  seems  to  be  this:  In  the  insUnce 
of  a  special  contract  which  has  been  whoUv 
executed  and  the  time  of  payment  passed,  tf 
the  plaintiff  proceeds  in  general  assumpsit,  the 
express  contract  is  only  evidence  of  the  valua 
of  the  consideration,  which  is  open  to  attadc  by 
the  defendant  in  reduction  of  damages.  But, 
where  the  action  is  in  special  assumpsit,  tiie 
express  promise  of  the  defendant  fixes  tiie 
measure  of  damages  to  which  the  plaintiff  is 
entitled.  And  while  the  general  rule  ia  that 
the  performance  of  every  contract  may  be  re- 
sisted on  the  ground  of  fraud,  at  law  as  weQaa 
in  equity,  yet  upon  a  contract  of  sale,  the  de- 
fendant, having  accepted  performance,  caniiol 
interpose  this  defense  to  defeat  the  contract^ 
unless  he  returns  the  article  or  proves  it  V>  have 
been  entirely  worthless,  though  he  may  ordi- 
narily recoup  the  damages  which  he  can  show 
he  lias  sustained  through  the  fraud.  Aad 
there  may  be  contracts  so  extortionate  and  un- 
conscionable on  their  face  as  to  raise  the  pre- 
sumption of  fraud  in  their  inception,  or  at  least 
to  lequhre  but  slight  additional  evidence  lo 
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JoEtify  socb  preBamptioii.  Id  racb  cases  the 
oatunl  and  irresistible  inference  of  fraud  is  as 
efficacioos  to  maintain  the  defense  at  law  as  to 
sustain anapplication  for afQimative  relief  in 
cquitj.  When  this  is  so,  if  performance  has 
been  accepted  in  ignorance  and  under  circum- 
stances excusing  the  non-return  of  articles  fur- 
nished, and  these  have  some  value,  the  amount 
soed  for  may  be  reduced  to  that  value. 

In  the  case  at  bar  the  shucks  had  been  ap- 
propriated bj  the  government  before  the  dis- 
covery of  the  error  in  the  schedule  and  the 
position  of  the  claimant  in  regard  to  it,  and  if 
ibe  defendant  successfully  impeached  the  con- 
tract on  the  ground  of  fraud,  the  Judgment  for 
the  actual  market  value  of  the  shucks  was  cor- 
rect, and  sustainable  under  the  pleadings. 

In  order  to  s^uaid  the  public  ainiinst  losses 
and  injuries  arising  from  the  fraud  or  mistake 
or  rawness  or  indiscretion  of  their  agents,  the 
nde  requires  of  all  persons  dealing  with  public 
officers  the  duty  of  inquiry  as  to  their  power 
and  anthoritv  to  bind  the  government;  and  per- 
sons so  dealing  must  necessarily  be  held  to  a 
reoondtion  of  the  fact  that  government  agents 
are  bound  to  fairness  and  good  faith  as  be- 
tween themselves  and  their  principal.  Whii&' 
tider.  United 8tata,  W  U.  8.247, 257  [28:888, 
m\',  VniM  8tate$  v.  Bart<w,  182  U.  B  171, 
«»^p.  846. 

If  me  claimant  intended  to  induce  the  agents 
of  the  government  to  contract  to  pay  for  these 
droits  thirty-flve  times  thdr  highest  market 
vahie,  and  the  agents  of  the  government  know- 
Mv  entered  into  such  a  contract,  it  will  not 
be  denied  that  such  conduct  would  be  fraud- 
olentand  the  agreement  vitiated  accordingly. 
If  the  claimant  Knew  that  a  clerical  error  bad 
been  committed,  of  which  the  agents  of  the 
goremment  were  ignorant,  and  deliberately  in- 
tended to  take  advantage  of  the  error  to  obtain 
the  execution  of  a  contract  for  the  payment  of 
•0  grossly  unconscionable  a  price,  or  if  the 
fscts  were  such  that  he  must  be  held  to  have 
known  that  their  action,  if  understandingly 
taken,  would  be  in  palpable  dereliction  of  their 
duty  to  their  principal,  and,  notwithstanding, 
flongfat  to  profit  by  it,  the  character  of  the 
&aod,  80  far  as  the  claimant  is  concerned,  is 
not  changed  by  the  fact  that  sudti  action  was 
^result  of  the  n^ligence  or  mistake  of  the 
government's  agents,  untainted  by  moral  tur- 
pitode  on  their  part. 

The  claimant  by  his  replication  insists  that 
tbe  price  of  sixty  cents  per  pound  for  shucks 
"WIS  the  price  at  which  he  intended  to  bid,  and 
that  there  was  no  mistake  on  his  part  in  mak- 
ioff  out  tbe  bid."  This  is  an  admission,  when 
tsxen  with  the  findings  of  fact,  that  he  de- 
ligDed  to  commit  the  agents  of  the  government 
to  a  contract  ''such  as  no  man  in  his  senses  and 
not  onder  detusion  would  make,  on  the  one 
ksDd,  and  as  no  honest  and  f^  man  would  ac- 
cept, on  the  other,"  and  is  fatal  to  hisrecovenr 
JpNidftig  to  the  letter  of  the  contract  Nor  u 
HI  effect  fai  that  regard  weakened  in  any  de- 
pee  liy  the  suggestion  that,  underbids  on  each 
«m  separately,  the  claimant  made  but  little 
pioAtyor  none  at  aU  on  some  of  the  articles. 

ThsOoort  of  Claims  did  not  err  hi  the  ad- 
JMOQ  of  the  evidence  upon  which  the  fifth 
wBgof  fict  is  based,  nor  in  its  refusal  to 
PVBdt  the  daimant  to  recover  more  than  the 
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market  value  of  the  shucks,  its  allowance  of 
which  we  will  not  disturb. 
The  Judgment  U  affirmed. 


FREDERICK  MULLER  et  al.,  Fljf^ 

in  Err., 

ANTHONr  B.  NORTON  bt  al. 

(See  &  a  Beporter^  ed.  601-6061) 

Ataignment  forbenefttof  ereditore-^eale  an  eired' 
it^-iaw  cf  Texa^—ttoo  aeeigneee, 

L  A  olansetn  an  assignmentby  an  insolvent  deht- 
or  of  his  property  for  the  benefit  of  his  oredltoia» 
that  the  asslsroee  shall  ^convert**  the  property  as- 
signed *into  oash  as  soon  and  upon  tiie  best  terms 
possthle  for  the  best  Interest  of  the  oreditoxa,** 
does  not  give  him  authority  to  sell  on  oredlt. 

2,  But  if  snoh  clause  does  permit  a  sale  by  the 
asBlgoee  on  credit*  yet»  under  the  Texas  deokdons, 
that  does  not  render  the  assignment  vcrid  upon 
its  fuse. 

8.  Under  the  Statute  of  Texas  such  an  assignment 
is  not  void  because  it  is  made  to  two  assignees* 
Instead  of  to  one,  although  the  Statute  speaks 
only  of  an  aarignee. 

[No.  91J 
Argued  If<n>.  8, 11, 1889.  Decided  Dee.  9, 1889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  to 
review  a  Judgment  in  favor  of  defendants  inaa 
action  brougnt  by  assignees  of  a  debtor  agndnst 
the  marshal  of  the  Northern  District  of  Texas 
and  his  sureties  for  seizing  under  attachments 
the  goods  of  the  debtor  which  had  been  as- 
signed to  the  plaintiffs.    Betereed, 

The  facts  are  stated  in  the  opinion. 

Reported  below,  19  Fed.  Rep.  719. 

Mr.  W.  HaJlett  Phillips  for  plaintifb  in 
error. 

Meeera.  John  Johne  and  D«  A.  MeKnig^ht^. 
for  defendants  in  error: 

The  deed  of  assignment  is  void,  as  against 
non-consenting  creditors,  for  the  reason  that  it 
authorizes  the  assignees  to  sell  upon  credit. 

In  the  following  cases,  wherein  the  assignee 
had  authority  to  fix  the  "terms"  of  sale,  it  was 
held  that  a  sale  on  credit  was  implied: 

Sumner  v.  Eieke,  67  U.  8.  2  Black,  682  (17: 
855);  HuteMneon  v.  Lord,  1  Wis.  286;  Eeep  v. 
Sandereon,  12  Wis.  852;  Beu$  v.  Shaughneeev, 
2  Utah,  492;  Moir  v  Broten,  14  Barb.  W-^ 
SehvfekUY.  Abemethg,  2  Duer,  688. 

Authority  to  the  a^gnor  to  sell  upon  credit 
renders  the  deed  of  asdniment  void  on  its  face. 

MeOkery  v.  Alkn,  7  Neb.  21;  ColUer  v. 
2XieA»,  47  Ark.  867;  Baglmi  v.  Bow,  7  Cent. 
Rep.  268, 106  N.  Y.  171,  miBMine  v.  Butch- 
er,  6  Cent  Rep.  802, 104  N.  Y.  675;  Jaffray  v. 
MoOehee,  107  U.  S.  865  (27:  496);  BMneon  v. 
EUioU,  89  U.  8.  22  Wall.  618  (22:  758);  Mean9 
V.  Douid,  128  U.  8.  278  (82:  429);  NiehoUon  v. 
iMwitt,  6  N.  T.  610. 

Under  the  statutes  of  the  State  of  Texas,  and 
the  dedsions  of  her  courts,  a  deed  of  assiprn- 
ment  authorizing  a  sale  upon  credit  is  voida* 
ble  by  non-consenting  creditors. 

Tex.  Rev.  Stat  1879,  art  2465,  p.  863,  >ct 
March  24,  1879:  Woodward  v.  Man/taU,  » 
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Pick.  474;  BagUv  ▼.  Bow,  7  Gent  Rep.  258, 
105  N.  r.  177;  Ounningham  t.  Norton,  125  U. 
6.  77,  81  (81:  824,  825). 

Where  the  Statute  ia  silent  the  asdgiiee  must 
l)e  goyeraed  hy  the  deed  of  assignment 

Burrill  on  Assignments,  g  888;  Ogdm  ▼.  iV 
iers,  21  N.  T.  ^Z.BeLewUikl  N.  T.  424;  AdJUr 
T.  Eeker^  1  McOrair,  257:  Bopkina  ▼.  Bay,  1 
Het.  70;  OoUUr  ▼.  JJavi$,  47  Ark.  887;  Blum  t. 
WtXbome,  58  Tex.  157;  JTe/^  t.  SmaUey.  88 
Tex.  512, 518;  JS^tey  y.  Bowe,  7  Cent.  Rep.  258, 
105  N.  Y.  171. 

Id  Texas  it  has  always  been  held  that  an  au- 
thority to  sell  on  credit  yoids  the  assignment. 

Eiek$  y.  Copdand,  58  Tex.  590;  Baldwin  y. 
Pwt,  22  Tex.  714;  CarUon  y.  Baldwin,  22  Tex. 
781;  Mve  v.  Britton,  81  Tex.  572;  La  Belle 
Wagon  Worke  y.  Tidball,  59  Tex.  291. 

An  assignment  for  the  benefit  of  creditors, 
which  in  terms  directs  or  authorizes  the  as- 
«ignee  to  execute  the  trust  or  dispose  of  the 
property  in  a  mode  not  authorized  by  the  Stat- 
ute, or  contraiy  to  its  requirements,  is  yoid  on 
its  fnce. 

SeJioolJUld  y.  Johneon,  11  Fed.  Rep.  297; 
Seeland  y.  Hoagland,  10  Neb.  511;  Bmne  y. 
Oarter,  20  Neb.  568;  Edwards  y.  MitcheU,  1 
Oray,  289;  Pike  y.  Bacon,  21  Me.  280;  BdlHgh 
y.  GHffith,  VlAik.  158;  ChwrehiU  y.  WhippU,  41 
Wis,  611. 

The  deed  of  assignment  is  yoid  as  against 
•on-consenting  creaitors,  for  the  reason  that  it 
is  not  made  to  one  aasignee  as  required  by  the 
Statute. 

Sedgwick  on  Stat  Law,  91;  Burrill  on  Aa- 
signments,  §  819;  Wakeman  y.  Orover,  4  Paige, 
28;  Qroter  y.  Wakeman,  11  Wend.  187:  Jafray 
y.  McQehee,  107  U.  8.  865  (27:  496);  McEee  y. 
Oojln,  66  Tex.  804,  809. 

Mr.  JuiUee  Lamar  deliyeredthe  opinion  of 
the  court: 

This  is  an  action  of  tresoass  brought  in  the 
court  below  by  Frederick  JiuUei  and  Adolpb 
Jacobe,  assigDees  of  the  firm  of  Louis  Ctoldsal 
A  Ooinpany,  of  Denison,  Texas,  against  An- 
thony B.  Norton,  the  United  States  Marahal  for 
the  Northern  District  of  Texas,  and  the  aareties 
on  his  oflSdal  bond,  for  leyying  upon  and  seis- 
ing, under  certain  attachment  suits  in  that 
oomt  the  goods,  wares  and  merchandiBe  of 
■aid  nrm  which  had  been  assigned  to  the  plain- 
tiffs. 

The  plaintiffs  in  their  petition  set  up  the  fact 
of  the  assignment  by  yirtue  of  which  they  as- 
sert title  to  the  property,  reciting  the  main  por- 
tions of  the  deed  at  length;  set  out  the  details 
of  the  yarious  leyies  under  the  attachment 
suits,  and  prayed  Judgment  for  the  amount 
and  yalue  of  toe  goods  leyied  on,  which  was 
alleged  to  be  something  oyer  $84,000.  Upon 
demurrer  to  the  petition,  the  court  below  held 
the  deed  of  assignment  null  and  yoid,  and  ao- 
cordinji^y  rendered  a  judgment  in  f  ayor  of  the 
defenc&nta.  (19  Fea.  Rep.  719.)  To  reyerse 
that  judgment  this  writ  or  error  iii  prosecuted. 

The  deed  of  assignment  was  as  follows: 

**Enow  all  men  by  these  presents  that  we* 
Louis  Goldsal  and  Benjamin  Hassberg,  doing 
business  as  merchants  in  Denison,  (irayson 
County,  Texas,  under  the  Arm  name  and  style 
of  liouis  €k>ldsal  &  Go./  for  and  in  considera- 
tion of  the  sum  of  one  dollar,  to  us  in  hand 
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paid  by  Fred.  Muller  and  A.  Jacobs,  of  same 
place,  the  receipt  of  which  is  hereby  acknowl- 
edsed,  and  for  the  further  purposes  and  con- 
siderations hereinafter  stated,  haye  this  day  as- 
signed, bargained,  sold  and  conyeyed.  ana  by 
these  presents  do  assign,  bargain,  sell  and  con- 
yey,  unto  the  said  Fred.  MulTer  and  A.  Jacobs, 
all  the  property  of  eyery  kind  owned  by  us,  or 
either  of  us,  indiyidually  or  as  a  firm,  either 
real,  personal  or  mixed,  said  property  consist- 
ing of  our  stock  of  merchandise  situated  in  our 
place  of  business  known  as  Nos.  204  and  206, 
south  side  Main  Street,  in  Denison,  Texas,  be- 
ing composed  of  dry  goods,  clothing,  boots, 
shoes,  hats,  caps,  trunks,  yalises,  gents  furnish- 
ing goods,  show-cases,  book  accounts,  etc., 
worth  about  twenty-seven  thousand  dollars, 
and  all  other  property  owned  by  us  or  either 
of  us  not  herein  mentioned,  except  such  of  our 
or  either  of  our  property  as  is  exempt  from  ex- 
ecution by  the  laws  of  the  State  of  Texas  and 
no  other;  to  have  and  to  hold  unto  them,  the 
said  Fred.  Muller  and  A.  Jacobs,  their  assigns 
and  successors,  foreyer.  This  conyeyance  is 
made,  however,  for  the  following  purposes,  to 
wit:  We,  the  scdd  Louis  Goldsal  and  Benjamin 
Hassberg,  doing  business  as  aforesaid  under 
the  firm  name  oi  'Louis Goldsal  &  Co.,'  are  in- 
solvent, being  indebted  beyond  what  we  or 
either  of  us  are  able  to  pay,  and  desire  to  secure 
a  Just  and  proper  distribution  of  our  and  each 
01  our  property  among  our  creditors,  and  this 
assignment  is  made  in  trust  to  the  said  Fred. 
Mufler  and  A.  Jacobs  for  the  benefit  of  such  of 
our  creditors  only  as  wHl  consent  to  accept 
their  proportional  share  of  our  estate  and  dis- 
diarge  us  from  tibTeir  respective  claims;  and  for 
said  purpose  the  eaid  Fred,  Muller  and  A. 
Jacobe  are  hereby  authorieed  and  directed  to  take 
poeeeeeion  at  onee  qf  all  the  property  abate  eon- 
teyed  and  convert  the  eame  into  caeh  as  soon 
and  upon  the  best  terms  possible  for  the  best 
interest  of  our  creditors,  and  execute  and  de- 
liver an  necessary  conveyances  therefor  to 
the  purchasers,  and  to  collect  such  of  the 
claims  due  us  or  either  of  us  as  are  collectible, 
and  to  bring  and  prosecute  such  suits  therefor 
as  may  be  necessary,  and  to  execute  and  da 
liver  all  proper  receipts,  releases  and  discharges 
to  our  said  debtors  on  the  payment  of  said 
claims,  and  to  do  and  perform  each  and  every 
act  and  thing  whatsoever  requisite,  necessary 
and  proper  for  them  to  do  in  and  about  the 
premlsa  for  the  proper  and  lawful  administra- 
tion of  this  trust  in  accordance  with  the  law; 
and  the  said  Fred.  Muller  and  A.  Jacobs  shall 
pay  the  proceeds  of  our  said  property,  accord- 
ing to  law,  to  such  of  our  creditors  as  shall  Ic- 
gimy  consent  to  accept  their  proportional  share 
of  our  estates,  property  and  eflfects  as  afore- 
said, and  discbarge  us  from  their  respectivtt 
claims,  and  no  others,  he  first  paying  the  ex- 
penses of  administering  this  trust,  and  a  rem- 
sonable  compensation  to  himself  fur  his  serr- 
ices.** 

The  validity  of  the  above  deed  *^  view  o> 
matters  apparent  on  its  face  constitutes  the 
only  question  for  consideration.  We  think 
that  question  is  determined  bv  the  principle 
laid  down  in  Cunningham  v.  Ifortcn,  125  U.  S. 
77  [81.*6241,  which  reversed  the  Judgment  oo 
the  authonty  of  which  the  one  now  under  re- 
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rendered  hy  the  oourt  below.    Thai 
ioTolred,  as  doea  thia,  the  validitj  of  an 
anigiiiiient  under  the  Texai  Statute  just  n- 
fenid  to,  whidi  was  aooffht  to  be  set  aside  on 
aoooont  of  a  provision  m  the  deed  alleged 
to  be  not  In  conformity  with  that   Statute. 
The  aasignments  in  the  two  cases  are  very 
«milar,  the  main  difference  being  that  the  one 
in  the  Ounningham  Case  contains   two  pro- 
Tisions  neither  of  which  occurs  in  the  instru- 
cneot  under  consideration.    The  first  of  these 
psoTisions  reserves  to  the  assignor  the  surpbis 
of  the  property  assigned  after  the  payment  of 
all  the  debts  of  the  consenting  creditors.    The 
second  ezinessly  authorizes  toe  assignee  to  sell 
«uch  property  on  credit,  according  to  his  dis- 
cretion.   This  last  provision,  however,  was  not 
called  to  the  attention  of  the  court  in  that  case. 
The  main   contention  was,  tliat   the  deed  in 
controversy  was  rendered  void  by  the  clause 
directing  the  assignee  to  pay  over  to  the  as- 
«gnor  toe  surplus  after  paying  in  full  all  the 
creditors  who  should  accede  to  the  deed.    This 
court  decided  that  the  said  clause  did  not 
affect  tbe  vididity  of  the  assignment,  but  was 
itself  alone  invalidated  by  reason  of  its  being 
in  violation  of  the  Statbte.    Tbe  decision  was 
based  upon   the  general  construction  of  tbe 
whole  Act  taken  tcgetber,  in  view  of  the  main 
object  designed  to  lie  subserved  by  it,  and  of 
the  dadsions  of  Uie  Supreme  Court  of  Texas 
upon  msny  of  its  express  provisions,  in  which 
line  of  d«dsions  the  court  indicated  its  full 
coocnnence.    Tba^  policy  tfae  court  declares 
to  have  been  the  approprlatio::  of  the  entire 
estate  of  an  insolvent  debtor  to  the  payment  of 
his  debts,  and  as  a  means  thereto  to  favor  as- 
signments, and  to  give  them  such  construction 
tl^  they  may  stand  rather  thac  i:all;  that  its 
manifest  purpose  was  to  provide  a  mode  by 
which  an  insolvent  debtor,  desiring  to  do  so, 
may  make  an  assignment  simple  and   yet 
effective  to  pass  all  his  property  to  an  assignee 
fortbe  bendt  of  such  of  bis  creditors  as  wfll 
accept  a  proportionate  share  of  the  said  prop- 
erty and  oischarge  him  from  tiieir  claims; 
that  it  further   manifests   the    intention   to 
transfer  to  the  assignee  all  tbe  property  of  the 
debtor  for  distribution  among  aU  the  creditors; 
that  no  act  of  the  assignee  or  of  the  assignor 
after  the  assignment  is  made,  or  preceding  it, 
bat  in  contemplation  of  it,  however  fraudulent 
that  act  may  be,  shall  devest  the  right  of  Uie 
creditors  to  have  the  trust  administered  for 
tbdr  benefit  in  accordance  with  the  spirit  of 
tbe  Statute;  and  that,  therefore,  the  provision 
reserving  the  surplus  to  the  debtor  after  pay- 
ment of  the  debts  to  the  consenting  creditors, 
eren  though  conceded  to  be  not  in  conformity 
with  the  requirements  of   tbe  Statute,  and 
therefore    itself    void,   does  not  vitiate  the 
anigmnent  or  prevent  its  execution  for  tbe 
beo^t  of  the  creditors,  as  provided  in  tbe 
Statute. 

These  principles  apply  with  controlling  force 
to  tbe  assignment  in  tbe  case  at  bar.  Tlie  in* 
geoioos  argument  of  the  counsel  has  failed  to 
pohit  out  any  distinguishing  features  in  tbe 
two  cases. 

Tbe  first  around  upon  which  this  deed  is 
iMtiled  is  tnef(dk>wing  clause  therein:  "The 
>iid  Fred  Muller  and  A.  Jacobs  are  hereby 
tntborlzed  and  directed  to  take  possession  at 
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once  of  all  the  property  above  conveyed,  and 
convert  the  same  into  caah  as  soon  and  upon 
the  best  terms  possible  for  the  best  interest  of 
our  creditors;"  which  language  Uie  court  below 
and  the  counsel  for  tbe  defendants  claim  is  an 
authority  to  tbe  assignee  to  sell  upon  credit 
We  do  not  think  that  such  is  a  correct  or  fair 
interpretation  of  the  clause,  taking  tiie  whole 
Instrument  together  and  construing  it  with  ref- 
erence to  the  purpose  manifest  in  all  its  other 
provisions.  A  positive  direction  to  "con  vert" 
the  property  asdgned  "into  cash  as  soon  and 
upon  the  l)est  terms  possible  for  the  best  in- 
terest of  our  creditors,''  can  hardly  be  construed 
into  a  discretionanr  authority  to  sell  on  credit, 
without  doing  violence  to  the  well-established 
rule  that  the  power  to  sell  on  credit  will  not 
be  inferred  froni  language  susceptible  of  a 
different  construction.  Burrill  on  Assign- 
ments, §  224. 

But  even  if  we  concede  that  the  construction 
contended  for  be  correct,  and  that  the  clause 
thus  construed  is  in  contravention  of  the 
Statute,  it  will  not,  as  this  court  has  decided, 
operate  to  annul  the  assignment,  in  which  all 
the  creditors  may  have  an  interest.  In  KeUogg 
V.  MuUer,  68  Tex.  182, 184,  this  very  point  we 
are  now  considering  was  presented  and  decided 
by  the  court  in  the  following  language:  "The 
first  exception  to  the  deed  is  that  it  authorized 
the  assignee  to  sell  tbe  property  assigned  on  a 
credit,  and  is  therefore  void.  The  provision 
to  which  we  are  cited  in  support  of  the  excep- 
tion is  as  follows:  'That  so  soon  as  said  in- 
ventory is  complete,  the  said  Frederick  Muller, 
as  such  trustee  aforesaid,  shall  thereafter,  with 
all  reasonable  dispatch,  proceed  to  sell  and  dis- 
pose of  said  goods,  wares  and  merchandise 
and  furniture,  and  collect  said  book  accounts 
and  bills  receivable,  converting  tbe  same  into 
cash  or  its  equivalent'  It  may  be  doubted  if 
this  can  be  construed  to  empower  the  assignee 
to  sell  for  anythinff  but  money.  .  .  .  But, 
however  this  may  be,  even  if  a  badge  of  fraud, 
it  is  not  snflScient  to  authorize  the  court  to  hold 
the  deed  void  upon  its  face;"  ciiiug  Baldwin  v. 
fW,  22  Tex.  TOa 

In  the  assignment  before  us  all  tbe  proper^ 
conv^ed  by  it  is  in  terms  devoted  to  tbe  pay- 
ment of  the  creditors  of  tbe  insolvent  debtors. 
The  Judgment  of  the  court  below  adjudging  it 
to  be  void  upon  its  face,  because  it  permitted  a 
sale  on  credit,  was  erroneous. 

The  second  objection,  that  the  deed  was  not 
made  to  one  assignee,  does  not  require  any  ex- 
tended comment.  tFnder  the  common  law  an 
insolvent  debtor  was  permitted  to  make  an 
assignment  to  a  single  individual  or  to  several 
Bumll  on  Assignments,  §  91 .  It  is  true  the  Act 
of  March  24,  1879,  speaks  only  of  an  amqnee\ 
but  the  statutOTT  rule  of  construction  in  force 
in  Texas  is:  "The  singular  and  plural  number 
shall  each  include  the  other,  unless  otherwise 
expressly  provided."  Rev.  Stat,  of  Texas 
(1879),  art  8188,  §  4.  Under  this-rule.  and  keep- 
ing in  mind  tbe  policy  of  tbe  Statute  of  1879 
regulating  assignments,  we  do  not  think  the 
d^  of  assignment  in  this  case  void  for  the 
second  reason  aatigned. 

Fbr  the  reamnu  given  the  decree  ef  the  eouri 
below  i$  retened  and  the  eaee  remanded,  with 
directione  to  take  eueh  further  proeeedinge  ae 
ihail  not  be  ineoneieteni  with  thie  opinion, 
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THE   RIO    GRANDE   RAILROAD   COM- 
PANY,  Plff.inErr., 

JOHN  B.  VINET,  Dative  Testamentary  Ex- 
ecutor of  A.  J.  GOMILA. 

(Bee  8.  CL  Bfo  QrandB  B.  Oo,  ▼.  QomQa^B  Executor^ 
Boporter^  ed.  478-488.) 

Property  seued  an  execution  on  XT,  8.  judgment 
does  not  revert  to  state  probate  court,  on  death 
qf  debtor—Jurisdiction  of  U,  8,  court  not  inh 
paired  by  state  halation — court  cannot  sur- 
render its  jurisdiction, 

L  Property  of  a  debtor,  brought  wlthiii  the  cus- 
tody of  the  droult  oourt  of  the  United  States  by 
■eiiure  under  process  issued  upon  its  Judgment, 
remains  in  its  custody  to  be  applied  in  satisf ac- 
tion of  the  judgment  notwithstanding  the  subse- 
quent death  of  the  debtor;  by  such  death  it  does 
not  pass  under  the  control  of  the  probate  court 
of  the  State,  to  be  disposed  of  in  the  admlnistra^ 
tion  of  the  assets  of  the  deceased. 

H  The  Jurisdiction  of  a  court  of  the  United  States 
once  obtained  over  property  bj  being  brought 
within  its  custody  continues  until  the  purpose  of 
the  seizure  is  accomplished,  and  cannot  be  im- 
paired or  affected  by  any  legislation  of  the  State 
or  by  any  proceedings  subsequently  commeQced 
In  a  state  court 

H  When  property  Is  seised  to  satisfy  a  money  Judg- 
ment of  the  United  States  court,  ft  Is  appropriat- 
ed to  pay  that  Judgment,  and  the  court  cannot 
surrender  Its  Jurisdiction  over  the  property  untO 
It  Is  applied  to  that  Judgment,  or  that  judgment 
IS)  otherwise  satisfied.  Only  the  part  remaining 
after  such  appropriation  goes,  upon  the  death  of 
the  debtor,  into  the  probate  court  as  his  assets. 

:(No.  118.1 

Argued  No9,  IS,  1889,        Decided  Dec,  9, 1889, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
to  review  a  judgement  that  certain  propertv, 
seized  by  the  United  States  marshal  to  satisfy 
an  execution  u{x>n  a  judgment  rendered  by  said 
United  States  circuit  court,  and  then  in  the  pos- 
■ession  of  said  marshal,  be  delivered  to  the  ex- 
ecutor of  the  Judgment  debtor,  as  the  officer  of 
the  Probate  Court  for  the  Parish  of  Orleans, 
for  the  purpose  of  administration  under  the 
orders  of  the  Probate  Court.  Reverse 
Reported  below,  28  Fed.  Rep.  837. 

Statement  by  Mr.  Justice  Field: 
This  case  comes  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana.  It  arises  out  of  the  following  facts. 
On  the  5th  of  June,  1885,  The  Rio  Qrande 
Railroad  Company,  a  oorporatioo,  recovered  a 
Judgment  in  that  court  against  a  co-partnership 
firm  known  af  Gomila  &Co.,  and  against  its 
members,  Anthon  v  J.  €k>mila  and  Lamed  Tor- 
rey ,  in  solido,  for  1^6,781.09,  with  interest  from 
January  1, 1884.  Upon  this  Judgment  execu- 
tion waf  issued  under  which  certain  interests 
were  attadied,  or  seized,  af  It  is  termed  in  the 
laws  of  Louisiana,  namely,  a  daim  upon  which, 
in  Febniaiy,  1886,  Judgment  was  recovered  in 
that  court  in  favor  of  Gomila  A  Co.  against 
Cullifoid  A  Clark,  for  928,990.76,  with  inter- 
est  at  the  rate  of  i"^  per  cent  per  annum  from 
June  80. 1888.  from  which  Judgment  an  ap- 
peal was,  at  the  time,  pending  in  the  Supreme 
Court  of  the  United  States;  also  a  oUdm  and 
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judgment  thereon  in  favor  of  Gomila  &  Co., 
against  John  T.  Millil'ien,  rendered  in  a  state 
court  of  Louisiana,  on  the  27th  of  June,  1S^, 
for  $6,200,  with  intenstat  the  rate  of  eiehtpei 
cent  per  annum  from  February  27,  1885;  and 
also  a  claim  made  by  Qomila  &  Co.  againsi 
Eehlor  Brothers,  garnishees  in  the  suit  of  €k>- 
mila  &  Co.  against  Milliken.  Under  this  exe> 
cution  a  pared  of  real  estate  in  the  City  of  New 
Orleans  was  also  seized.  The  property,  except 
the  real  estate,  was  advertised  by  the  marshnl 
of  the  district  for  sale.  Whilst  thus  advertised, 
and  before  the  day  of  sale  designated,  Gomila, 
of  the  firm  of  Gomila  &  Co.,  died.  The  sale 
did  not.  therefore,  take  place,  and  the  repre- 
sentatives of  €k>mila  were  made  parties  to  tlie 
proceedings  under  the  execution.  Subsequent- 
ly a  new  sale  was  advertised.  Before  the  day 
of  sale  arrived,  the  public  administrator,  and, 
as  such,  dative  testamentary  executor  of  Go- 
mila, upon  an  affidavit  that  three  fourths  of 
these  assets  belonged  to  and  were  inventoriod 
as  of  the  succession  of  the  deceased,  and  should 
be  administered  with  his  other  assets  in  the 
Probate  Court  of  the  Parish  of  Orleans,  moved 
the  oirouit  oourt  of  the  United  States  for  an 
order  directing  the  marshal  of  the  district  to 
discontinue  ind  withdraw  the  advertisement  of 
sale,  and  desist  from  making  the  sale  as  ad- 
v^sHised,  or  offering  for  sale  the  property  seized. 
To  this  motion  the  Railroad  Company  ap- 
paired,  and,  by  way  of  exception  and  demurrer^ 
pleaded,  first,  that  the  executor  could  not  pro- 
ceed by  motion  if  be  bad  any  cause  of  com- 
plaint, but  must  proceed  by  an  original  bill  in 
equity;  and,  second,  that  the  motion  presented 
iemies  of  law  and  fact,  which,  if  within  the  Ju- 
risdiction of  the  law  side  of  the  court,  should 
be  tried  in  the  ordinary  way  bv  a  Juiy.  The 
Company  further  stated  that,  if  the  demurrer 
and  exception  were  overruled,  it  desired  to  set 
up  in  answer  to  the  motion  the  fact  that  the 
claims  were  seized  and  advertised  for  sale  be- 
fore the  death  of  Gomila.  and  were  in  the  cus- 
tody apd  jurisdiction  of  the  court  at  the  time 
of  his  death,  and  should  not,  therefore,  be 
transferred  to  the  probate  court  of  the  parish. 
Upon  the  hearing,  which  took  place  on  the  5th 
of  November,  1885,  the  court  overruled  the  ex- 
ception and  demurrer,  and  ordered  that  the 
marehal  discontinue  and  withdraw  the  adver- 
tisement of  sale,  which  had  been  fixed  for  that 
day,  and  desist  from  making  the  sale  until  fur- 
ther order  of  the  oourt,  reserving  to  the  parties 
all  the  rights  not  therein  passed  upon.  This 
order  merely  operated  to  postpone  the  sale. 
Subsequently  another  rule  was  taken  out  by 
the  executor  upon  the  Railroad  Company  to 
show  cause  why  the  effects  snd  property  should 
not  be  delivered  to  him,  burdened  with  anv 
liens  in  its  favor  which  might  have  resulted 
from  their  seizure,  and  be  received  and  held  by 
him  as  executor  for  the  purpose  of  administra- 
tion, under  the  orders  of  the  probate  courts 
Upon  the  hearing  which  followed,  the  circuit 
court,  in  December,  1885,  adjudged  and  de- 
creed that  the  rule  be  made  absolute,  and 
that  the  property  described  in  the  motion,  then 
in  the  possession  and  under  the  control  of  the 
marshiu,  be  delivered  to  the  executor  as  the  of- 
ficer of  the  Probate  Court  for  the  Parish  of 
OrleaiML  the  said  property  to  pass  into  his  poa- 
session  burdened  witn  any  Uena  io  txwarmthm 

1S8  V.fL 


L4801 


1880. 


Rio  Graitdb  R  Co.  t.  Ynnr. 


478-486 


pldDtlff  whidi  might  have  resaltad  from  its 
sdxnie,  and  that  it  be  leoeiTed  and  held  by  the 
executor  for  the  porpoee  of  administration  un- 
der the  orders  or  the  probate  court,  aod  that 
the  eoet  of  the  prooeedmg  be  paid  by  The  Rio 
Qnnde  Rallioad  Company.  Bio  Orande  B. 
Cb.  T.  €hmUa,  28  Fed.  Rep.  887. 

To  rerene  this  Judgment  the  case  is  brought 
to  this  court  cm  writ  of  error. 

Jfr.  Oeori^  li.  Brii^ht,  for  plaintiff  in 
enor: 

Whenever  i^roperty  has  been  seized  under 
judicial  prooeis,  the  property  is  to  be  consid- 
ered as  in  the  custody  of  the  court,  within  its 
inrisdiction;  and  no  other  court  has  a  right  to 
mterfere  with  that  possession,  unless  it  be  some 
court  which  may  klave  a  direct  supenrisory  con- 
trol orer  tihecourt  whose  process  has  first  taken 
possession,  or  some  superior  jurisdiction  in  the 


1  Abb.  U.  8.  Pr.  %  46;  WaHaee  ▼.  McCan^ 
nta,  88  U.  8.  18  Pet  151  hO:  86);  Bigg9  v. 
Joknmm  County,  78  U.  8.  6  Wall.  166  a8:  768); 
JMt.  Ohio IMand  Tnut  Oo.  1  Bias,  260;  Be 
Yimr  t.  BUteJMone,  6  Blatchf.  286;  Fbao  ▼. 
Bm^lOd  B.  €h.2  Abb.  IJ.  8.  161;  U.  8.  ▼. 
TU  Bdndoer,  3  Cliff.  67;  Ths  SJMark,  2  Biss. 
251;  BuekY.  CoOwlh.  70 U.  8.  8 WaU.  884 (18: 
257);  OoUier  T.  Btanirough,  47  IT.  8.  6  How. 
14  (12:  824);  Dupuy  ▼.  Bmiu,  2  La.  Ann.  610. 
The  jurisdiction  of  the  courts  of  the  United 
States  orer  controversies  between  dtisEecs  of 
Cerent  8tate8  cannot  be  impaired  l^  the  laws 
of  the  State. 

Brwin  ▼.  Lovfr^,  48  TJ.  8.  7  How.  181  fl2: 
6S5);  E^  T.  BUme,  61 IJ.  8.  20  How.  175  (15: 
875);  Buydam  ▼.  Broadnax,  89  TJ.  a  14  Pet  67 
OO:  897);  Union  Bank  ▼.  Vaiden,  69  U.  8.  18 

How.  506  (15:  4n%)'rFrmnan  ▼.  Howe,  65  U. 
8.  24  How.  454  (16:  750). 
Mr,  Ghis.  A.  Breauzt  for  defendant  in 

cnor: 
The  administration  laws  of  a  8tate  will  be 

observed  br  the  federal  courts  in  the  enf orce- 

meat  of  inAvidual  ri^ts. 
Tofday  ▼.  Laeonder,  88  IJ.  8.  21  WalL  279, 

280(22:  587,  588);  WiUianuT.  Benedia,49V. 

8.  8  How.  Ill  aS:  1007);  But  v.  BoynMt, 

118  U.  8.  77  (28:  928);  Poole  ▼.  Phippt,  56  U. 

8. 14  How^  875  a^:  459);  Berra  i  H^oy.  ffoff- 

man,  29  La.  Ann.  19. 

Mr,  Jiittiee  Field  deUvered  the  opinion  of 
tbe  court: 

The  question  presented  for  our  consideration 
b  whether  proper^  of  a  debtor,  brought  with- 
in the  custody  of  the  circuit  court  of  the  United 
1]  States  by  seizure  under  process  issued  upon  its 
jiidgment,  remains  in  its  custody  to  be  applied 
m  satisfaction  of  the  judgment  notwithstand- 
ing the  subsequent  death  of  the  debtor,  or  is 
rBmoTed  by  such  death  from  the  jurisdiction  of 
tbe  drcuit  court  and  passes  under  the  control 
of  the  probate  court  oi  the  8tate,  to  be  disposed 
of  in  the  administration  of  the  assets  of  the  de- 
cciBed.  To  this  question  we  have  no  doubt 
the  answer  must  be  that  the  property  remains 
k  the  custody  of  the  circuit  court  of  the  United 
otatflB,  to  be  applied  to  the  satisfaction  of  the 
Mpoent  imder  which  it  was  seized.  The  ju- 
Wietion  of  a  court  of  the  United  8tates  once 
opined  over  property  by  being  brought  within 
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its  custody  continues  until  the  ptirpose  of  the 
seizure  is  accomplished,  and  cannot  be  iro  paired 
or  affected  by  any  legislation  of  the  8tate  or  by 
any  proceeduun  subsequently  commenced  In  a 
state  court  "niis  exemption  of  the  authority 
of  the  courts  of  the  United  8tates  from  inters 
ference  by  legislative  or  judicial  action  of  the 
8tate8  is  essential  to  their  independence  and  ef- 
ficiency If  thcdr  jurisdiction  could  in  anv 
particular  be  invaded  and  impaired  by  such 
state  action,  it  would  be  difflctilt  to  perceive 
any  limit  to  which  the  invasion  and  impair- 
ment mi^t  not  be  extended.  To  sanction  the 
doctrine  for  which  the  executor  appointed  by 
the  Probate  0>urt  of  the  Parish  of  Orleans 
contends,  would  be  to'^bordinate  the  authority 
of  the  federal  courts  in  essential  attributes  to 
the  regulation  of  the  8tate,  a  position  which  is 
wholly  inadmissible. 

The  principle  declared  in  F^reeman  t.  HowOt 
65  U.  8. 24  How.  450  [16:  7491,  and  in  Buck  v. 
Oolbath,  70  U.  8.  8  WalL  884  [18: 257],  both  of 
which  have,  from  their  importance,  attracted 
special  attention  from  the  profession,  in  effect 
determines  the  question  presented  here. 

In  the  first  of  these  cases  the  marshal  had 
levied  a  writ  of  attachment,  issued  from  the 
Circuit  Oourt  o^  the  United  8tates  for  the  Dia- 
teict  oF  Massachu^Cts,  upon  certain  property 
which  was  subsequently  taken  from  his  posses- 
sion by  the  sheriff  of  the  County  of  Midalesex, 
in  that  8tate,  under  a  writ  of  replevin  issued 
from  4  state  court,  and  the  question  presented 
was  whether  the  sheriff  was  justifled  in  thus 
taking  the  property  from  the  marshal's  posses- 
sion, or  whether  the  marshal  had  the  r^ht  to 
retahi  it.  The  court  held  that  the  proper^ 
was,  by  its  attachment  under  process  of  the 
federal  court,  brought  within  the  custody  of 
that  court  and  under  its  lurisdiction;  that  it 
could  not  be  taken  from  that  custody  by  any 
tribunal  of  the  8tate;  and  that  if  a  conflict  in 
the  assertion  of  jurisdiction  in  such  case  arose, 
the  determination  of  the  question  rested  with 
the  federal  court,  observing  that  "  no  govern- 
ment could  maintain  the  administration  or  ex- 
ecution of  its  laws,  civil  or  criminal,  if  the  ju- 
risdiction of  its  judicial  tribunal  were  subject 
to  the  determination  of  another." 

In  the  second  of  the  above  casea— Aidb  v. 
OWfto/A.  70  U.  a  8  Wall.  884  [18:  257]— this 
court  referred  to  the  decision  in  F^eoman  v. 
EofM,  and,  after  stating  that,  when  first  an- 
nounced, it  had  taken  the  profession  generally 
by  surprise,  said  that  the  court  was  clearly 
satisfied  with  the  principle  upon  which  the  de- 
cision was  founded;  "a  principle," it  added, 
'*  which  is  essential  to  the  digni^  and  just  au- 
thority of  every  court,  and  to  the  comity  which 
should  regulate  the  relations  between  all  courts 
of  concurrent  jurisdiction.  That  principle  is 
that,  whenever  property  has  been  seized  by  an 
officer  of  the  oourt  by  virtue  of  its  process,  the 
property  is  to  be  considered  as  in  the  custody 
of  the  court  and  under  its  control  for  the  time 
being;  and  that  no  other  court  has  a  right  to 
intei^ere  with  tiiat  possession,  unless  it  be  some 
court  wldch  may  have  a  direct  supervisory 
control  over  the  court  whose  process  has  first 
taken  poasession,  or  some  superior  jurisdiction 
in  the  premises."  The  doctrine  of  rYeeman  v. 
Howe  was  thus  reaffirmed,  with  a  statement  of 
the  limitation  to  which,  in  its  application,  it 
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was  subject,  by  allowing  suits  against  offi- 
cers and  others  for  seizing  the  property  of 
strangers,  which  did  not  invade  the  custody  of 
the  court  oyer  the  property.  With  the  proper- 
ty in  custody,  so  long  as  it  continues,  no  other 
tribunal  can  interfere,  though,  but  for  such 
custody,  possession  of  it  might  be  taken  under 
process  from  state  courts.  OmeU  y.  Heyman, 
ill  U.  8.  176  [28:  890]. 

In  Rigg$  y.  John$an  County,  78  U.  S.  6  Wall 
166  [18:  768],  which  came  from  the  Circuit 
Court  for  the  District  of  Iowa,  and  was  before 
us  at  December  Term,  1867,  this  doctrine  finds 
illustration.  There  the  plaintiff  had  obtained 
Judgment  in  the  circuit  court  against  the  coun- 
ty upon  certain  of  its  bonds.  Execution  is- 
sued upon  the  Judgment  was  returned  unsatis- 
fied. Thereupon  be  applied  to  the  circuit 
court  for  a  numdamus  upon  the  supervisors  of 
the  county  to  compel  the  levy  of  a  tax  for  the 
payment  of  the  judgment  An  alternative  writ 
was  issued  commanding  the  supervisors  to  as- 
sess the  tax  or  show  cause  to  the  contrary  on 
a  day  designated.  The  supervisors  appeared 
on  the  return  day  and  alleged  thai  they  had 
been  enjoined  by  proceedings  in  a  state  court 
from  assessing  a  tax  for  that  purpose,  and  that 
they  oouid  not  do  so  without  being  ^Ity  of 
contempt  and  becoming  liable  to  punishment. 
To  this  return  the  plaintiff  demuired  on  several 
gr'^*^*^d8'  and,  amons  others,  that  the  state 
court  had  no  jurisdicuon,  power  or  authority 
lo  prevent  him  from  usinff  the  process  of  the 
drcuit  court  to  collect  its  ludgment;  and  that 
the  decree  for  an  injunction  rendered  in  the 
state  court  was  no  bar  to  his  application  for  re- 
lief. The  court  overruled  the  demurrer,  and 
decided  that  the  return  was  sufficient  Judg- 
ment was  thereupon  rendered  for  thesaper- 
visoTS,  and  the  plaintiff  brought  the  case  to 
this  court  by  writ  of  error.  Here  tJie  judg- 
ment was  reversed  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  and 
take  further  proceedings  in  accordance  with 
the  opinion  or  the  court    In  considering  the 

Sounds  of  the  demurrer,  this  court  hcJd  that 
e  jurisdiction  of  a  oourt  is  not  exhausted  by 
the  rendition  of  judgment,  but  continues  im- 
til  that  judgment  is  satisfied;  that  process  sub- 
sequent to  judgment  is  as  essential  to  jurisdic- 
tion as  process  antecedent  to  judgment;  ob- 
serving that  the  judicial  power  would  other- 
wise be  incomplete  and  entirely  inadequate  to 
the  purposes  for  which  it  is  conferred  by  the 
Constitution;  that  mandamus  is  an  appropriate 
remedy  to  compel  the  levy  of  a  tax  to  pay  a 
debt  contracted  by  a  municipal  corporation, 
where  judgment  has  been  recovered  for  the 
debt,  and  execution  thereon  has  been  returned 
unsatisfied;  and  that  state  laws  cannot  control 
its  process.  "Repeated  decisions  of  this 
court,"  was  its  language,  "have  also  deter- 
mined that  state  laws,  whether  general  or  en- 
acted for  the  particular  case,  cannot  in  any 
manner  limit  or  affect  the  operation  of  the  pro- 
cess or  proceedings  in  the  fe^deral  courts."  «And 
it  concluded  its  consideration  of  the  subject  by 
holding  that  the  injunction  of  the  state  court 
was  "  moperative  to  control  or  in  anv  manner 
to  affect  the  process  or  proceedings  of  a  circuit 
court,  not  on  account  of  any  paramount  juris- 
diction in  the  latter  courts,   out  because,  in 
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their  sphere  of  action,  circuit  courts  are  wholly 
independent  of  the  state  tribunals." 

It  is  earnestly  contended  that  this  doctrine 
cannot  apply  where  the  property  brought  un 
der  the  control  of  the  federal  court  has  by  the 
subsequent  death  of  the  debtor  become,  under 
the  Statute  of  Louisiana,  the  subject  of  Admin- 
istration in  the  probate  courts  of  the  State.  The 
doctrine  as  declared  in  the  cases  cited  does  not 
admit  of  any  exception  to  the  jurisdiction  of 
the  circuit  court  of  the  United  States  in  sudi 
cases.  Indeed,  if  an  exception  coukl  be  made 
in  cases  in  the  probate  court,  it  might  be  made 
in  other  cases.  Special  jurisdiction  in  partio 
ular  classes  of  cases  might  be  authorized,  so  as 
to  take  a  large  portion  of  subjects  from  the  ju- 
risdicUon  of  the  federal  courts.  When  prop- 
erty is  seized  to  satisfy  a  money  judgment  of 
the  United  States  court,  and  thus  brought  with- 
in its  custody,  it  is  appropriated  to  pay  that 
judgment,  and  the  court  cannot  surrender  its 
jurudiction  over  the  property  until  it  is  ap- 
plied to  that  judgment,  or  tnat  judgment  is 
otherwise  sati«ied.  Only  the  part  remaining 
after  such  appropriation  goes,  upon  the  death 
of  the  debtor,  into  the  probate  court  as  his  aS' 
sets.  All  proceedings  under  a  levy  of  execu- 
tion have  relation  back  to  the  time  of  the  seiz- 
ure of  the  property.  Freeman  v.^Daios^n,  116 
U.  8.  264,  270[28:  141. 1481. 

We  do  not  question  the  general  doctrine  laid 
down  in  TanUy  y.  Lacender,  88  U.  8. 21  Wall. 
276, 279,  280  [22 :  686-688],  to  the  effect  that 
the  administration  laws  of  a  State  are  not  mere- 
ly rules  of  practice  for  the  courts,  but  laws 
limiting  the  rights  of  the  parties,  and  win  be 
observed  by  the  federal  courts  in  the  enforce- 
ment of  individual  rights,  and  that  those  laws 
upon  the  death  of  a  ^rty  withdraw  the  estate 
of  the  deceased  fh>m  the  operation  of  the  exe- 
cution laws  of  the  State,  and  place  them  in  the 
hands  of  his  executor  or  administrator  for  the 
benefit  of  his  creditors  and  distdbutees.  But 
that  dodrine  only  applies  where  the  property 
has  not  been,  previous  to  the  death  of  the  debt- 
or, taken  into  custody  by  the  federal  court  upon 
its  process,  and  thus  specifically  appropriated 
to  tne  satisfaction  of  such  judgment  In  this 
case,  had  Qomila  died  before  the  property  in 
question  had  been  seized  upon  process  issued 
upon  a  judgment  against  him,  the  doctrine  of 
the  case  dted  might  have  been  applicable.  We 
do  not  recall  any  case  now  where  the  federal 
courts  have  not  paid  respect  to  the  principle 
that  all  debts  to  be  paid  out  of  the  decedent's 
estate  are  to  be  ecttabllshed  in  the  court  to  which 
the  law  of  his  domicil  has  confided  the  general 
administration  of  estates,  and  that  judgments 
against  the  deceased,  unaccompanied  by  a  seiz- 
ure of  property  for  their  satisfaction,  stand  in 
the  same  position  as  other  claims  against  bis 
estate,  and  are  to  be  paid  in  like  manner.    The 

Jurisdiction  of  chancery  to  enforce  the  equiia- 
»le  rishts  of  a  nonresident  (^editor  in  the  case 
of  miuadministration  or  non-administration  of 
the  estate  of  a  decedent  stands  upon  a  differ- 
ent principle  (Payne  v.  Bi>ok,  74  U.  8.  7  WalL 
426  [12:  2601);  the  rule  prevailing,  as  stated  in 
HyA  v.  8UiU,  61  U.  S.  20  How.  170, 175  [15: 
874,  875],  that  the  jurisdiction  of  the  courts  c/ 
the  United  States  over  oontroversies  between 
citizens  of  different  States  cannot  be  impaired 
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by  the  laws  of  the  State  which  prescribe  the 
modes  of  ledresB  in  their  courts  or  which  regu- 
hit  the  distributioii  of  their  Judicial  power. 

Nor  is  there  anytliiBg  in  the  doctrine  of  the 
exdusiTe  Jiulsdiction  of  the  federal  court  to 
diqxMe  of  the  property  in  its  custody  without 
BUT  intervention  01  the  probate  court,  until  its 
Jttogment  is  satisfied,  that  in  any  way  treuches 
upon  that  doctrine,  equally  well  established, 
tlkat  whpie  a  state  and  a  federal  court  have  con- 
current jurisdiction  over  the  same  subject  mat- 
ter; that  court  which  first  obtains  Jurisdiction 
win  retain  it  to  the  end  of  the  controversy, 
either  to  the  exclusiou  of  the  other,  or  to  its  ex- 
clusion so  far  as  to  render  the  latter's  decision 
subordinate  to  the  other,  a  doctrine  which, 
with  some  exceptions,  is  recognized  both  in 
fedoal  and  itate  courts.  Wallace  v.  McCon- 
«€tf,  88U.  8. 18  Pet  186, 148  TIO:  95]:  Taylor 
▼.  iMniar,  88  U.  a  16  Wall  866,  870  [21:  287, 
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iiaUaee  v.  MeOonndl,  88  U.  S.  18  Pet  186. 
148  [10:  25],  was  a  case  brought  in  the  District 
Court  of  the  United  States  for  the  District  of 
Alabama,  exercUio^  Uie  power  of  a  circuit 
oonrt,  upon  the  promissoiy  note  of  ibe  defend- 
ant for  94,880.    The  defendant  appeared  and 
pleaded  payment  and  satisfaction,  and,  issue 
Mng  Jomed,  the  case  was  cod  tinned  until  the 
snocecdioff  term.    The  defendant  then  ioter- 
poeed  a  ptea  olpuU  darrienconUnuanee.  alleg- 
.  mg,  that  as  to  #4,204  of  the  sum,  the  plaintiff 
oii^t  Dot  to  maintain  his  action,  because  that 
sum  bad  been  attached  in  proceedings  oom- 
meneed  agahist  him  under  the  Attachment  Law 
of  the  State  in  which  be  was  summoned  as  gar- 
nishee.   In  those  prooeediogs  he  had  admitted 
bis  indebtedness  beyond  a  certain  payment 
made,  and  tbe  state  court  gave  Judgment  against 
bim  for  the  balance.    To  this  plea  the  plaintiff 
demuned,  and  the  demurrer  was  sustained. 
Tbe  case  being  taken  to  tbis  court,  it  was  con- 
tended that  tbe  proceedings  under  the  Attach- 
ment Law  of  Alabama  were  suflldent  to  bar 
Ibe  action  as  to  the  amount  attached,  and  that, 
tlierefore,  the  demurrer  ought  to  have  been 
orerruled.    But  the   court  said:   "Tbe  plea 
diows  that  the  proceedings  on  the  attachment 
were  instituted  after  the  commencement  of  this 
Rdt.    The  Jurisdiction  of  the  district  court  of 
tbe  United  States,  and  the  right  of  the  plahitiff 
to  prosecute  his  suit  in  that  court,  having  at- 
tached, that  right  could  not  be  arrested  or  taken 
twsy  by  any  proceedings  in  another  court 
Tbis  would  produce  a  collision  in  the  Jurisdic- 
tion of  courts  that  would  extremely  embarrass 
tbe  administration  of  Justice." 

From  the  riews  expressed  it  follows  that  the 
court  below  erred  in  ordering  the  marshal  to 
discontinue  the  advertisement  for  the  sale  of 
tbe  property  seized,  and  from  proceeding  with 
its  sale,  and  directing  its  deliyerr  over  to  the 
executor  of  the  deoksed  Oomila,  for  pur- 
poses of  administration  under  the  orders  of 
tbe  Probate  Court  of  the  Parish  of  Orleans. 
Only  so  much  of  the  property,  or  of  its  pro- 
ceedi,  ss  may  remain  after  the  satisfaction  of 
tbe  Judgment  under  which  the  property  was 
leized,  can  be  transferred  to  such  executor. 

TkiJudgmsfU  qf  Vi€  court  below  tnusl  there- 
fen  k  recened,  and  the  eauee  remanded,  with 
UrteHont  to  dieeharge  the  rule;  and  Uieeo  or- 
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(See  &  a  Reporter^  ed.  454-460.) 

Duty  on  itory  keys  for  pianoe— not  musical  im^ 
itnimente, 

1«  Ivoty  pieoes  for  the  keys  of  pianos  or  organs 
are  manufaotures  of  ivory  and  are  not  dutiable 
as  musical  lostrumenta. 

H  The  fact  that  suoh  articles  were  to  be  used  ex- 
olusively  for  a  musioai  instrument,  and  were 
made  on  purpose  for  snoh  an  Instrument,  does 
not  make  thm  dutiable  as  musioai  instruments. 

[No.  56.1 

Argued  Dec  4, 1889.    Decided  Dee.  16,  1889. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  Judgment  in  favor  of  plaintiff 
to  recover  duties  paid  under  protest  on  certain 
ivory  pieces  for  the  k^t  of  pianos  or  organs. 
xfeverweu. 
The  facts  are  stated  in  the  opinion* 
Mr.  Wm«  A.  Manrsr*  Aeketani  Attorney' 
General,  for  plaintiff  in  error. 

Meeere.  Stephen  Q.  Clarke  and  Bdwin  B» 
Smith  for  defendant  in  error. 

Mr.  Juitice  Blatehford  delivered  the<^xin- 
ion  of  the  court: 

This  it  an  action  brou^t  in  the  Superior 
Court  of  the  City  of  New  York,  and  removed 
by  certiorari  li^the  defendant  into  tbe  Circuit 
CJourt  of  the  United  States  for  the  Southern 
District  of  New  York,  bv  Otto  Gerdan  agahist 
William  H.  Robertson,  Collector  of  Customs  of 
the  Port  of  New  York,  to  recover  duties  paid 
under  protest  on  certain  ivory  pieces  for  the 
keys  of  pianos  or  organs,  imported  into  the 
Port  of  New  York,  and  entered  there,  some  of 
them  in  September  and  October,  1882,  and  the 
rest  of  them  in  January,  October  and  Novem- 
ber, 1884.  Upon  those  imported  in  1882,  the 
Collector  assessed  a  duty  of  86  per  cent  ad  eo- 
lorem,  under  the  provision  of  Schedule  M  of 
section  2504  of  the  Revised  Statutes  (2d  ed.  p. 
474),  enacted  June  22, 1874.  which  imposes  that 
rate  of  duty  on  "manufactures  of  bones,  horn, 
ivory  or  vegetable  ivory."  On  the  articles  im- 
ported  in  1884,  the  Collector  assessed  a  duty 
of  80  per  cent  ad  valorem,  under  that  provision 
of  Schedule  N  of  section  2502  of  the  Revised 
Statutes,  as  enacted  by  the  Act  of  March  8, 
1888(22  Stat.  511),  which  imposes  that  rate  of 
duty  on  ••bone,  horn,  ivory  or  vegetable  ivory, 
all  manufactures  of,  not  specially  enumerated 
or  provided  for  in  this  Act 

The  importer  claimed  in  his  nirotest  that  the 
goods  imported  in  181^  were  subject  to  a  duty 
of  80  per  cent  ad  valorem,  under  that  provision 
of  Schedule  M  of  section  2504  of  the  Revised 
Statutes  of  1874  (2d  ed.  p.  478),  which  imposes 
Uiat  rate  of  duty  on  "  musical  instruments  of 
all  kinds; "  and  that  the  eoods  imported  in  1884 
were  liable  to  a  duty  of  25  per  cent  ad  valorem, 
under  that  provision  of  Schedule  N  of  section 
2502  of  the  Revised  Statutes,  as  enacted  by 
the  said  Act  of  March  8,  1888  (22  Stat  518). 
which  imposes  that  rate  of  duty  on  "  musical 
instruments  of  all  kinds.** 
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On  appeal,  the  dedaion  of  the  Collector  was 
affirmed  by  the  Becretaiy  of  the  Treasury,  and 
suit  was  brought  in  due  tfane.  The  plaintiff 
had  a  verdict  at  the  trial,  and  Jadrment  was 
entered  for  bim,  for  $845.50,  to  review  which 
the  defendant  has  brought  a  writ  of  error. 

The  bill   of  exceptions  states  as  foUovre: 

Plaintiff  called  as  his  only  witness  George 
W.  Clark,  who,  being  duly  sworn,  testified 
that  he  was  in  the  employ  of  plaintilT:  that  he 
identified  the  samples  produced  as  similar  to 
the  articles  which  were  imported;  that  they  are 
pi^^es  for  the  keys  of  pianos  or  organs;  that 
they  come  in  packages  and  are  matched  to  cer- 
tain octaves  for  certain  instruments,  to  wit 
organs  and  pianos,  A^e  octaves  for  organs  and 
•even  octaves  for  pianos,  and  are  ^lued  on  the 
keys;  that  they  are  sawed  and  cut  m  a  particu- 
lar shape  for  that  purpose,  and  are  tapered  in 
thickness,  so  that  the  end  meets  and  tne  shaft 
comes  in  between.  Q,  They  are  used  for  no 
otherpurpose  than  for  piano  and  organ  keys? 
A.  That  ii  it,  sir.  On  cross-examination  this 
witness  testified  that  he  had  neverput  them  on 
pianos  or  organs;  that  there  are  different  grades 
and  two  sizes  of  the  articles  in  question.  Q,  Do 
you  know  how  they  are  put  on  the  piano?  A. 
we  don't  do  that;  we  sell  to  the  piano  makers 
and  key-board  makers.  I  have  seen  it  done. 
They  scrape  them  to  make  them  bold  to  the 
wood;  then  they  are  put  on  the  key-board,  and 
then  sawed  out  and  stuck  on  in  that  way  on  a 
large  board,  and  then  sawed  out,  and  this,  the 
iv<»y  piece,  is  then  glued  on  top  of  it,  und  then 
it  ia  polished.  Q,  Are  the  comers  rounded  off? 
A.  We  don't  do  that;  we  sell  to  the  makers. 
O.  As  a  matter  of  fact,  don't  you  know  that 
the  outside  comers  are  rounded  off?  A  I  have 
seen  it  so,  yes,  sir;  on  the  pianos.  We  are  not 
piano  makers;  we  sell  to  the  piano  and  key- 
board makers."  No  other  evidence  was  of- 
fered on  either  side. 

Tbe  defendant  asked  the  court  to  direct  a 
verdict  in  his  favor,  because  (1)  the  imported 
article  was  not  a  musical  instrament,  and  flS) 
it  was  not  a  completed,  indispensable  part  of  a 
musical  instrument.  This  motion  was  denied, 
and  the  defendant  excepted.  The  defendant 
then  asked  the  court  to  charge  the  Jury  that, 
in  order  to  find  for  the  plaintSf,  they  must  find 
that  the  imported  articles  were  completed,  in- 
dispensable parts  of  a  musical  instrument 
But  the  court  charged  that  if  the  articles  were 
used  exclusively  for  pianos  and  organs,  tbe  Jury 
should  retum  a  verdict  for  the  plahitiff,  if  not, 
for  the  defendant;  to  which  instraction  tbe  de- 
fendant excepted.  The  court  also  charged  that 
if  the  articles  were  made  on  purpose  for  pianos 
ard  organs,  as  musical  instruments,  and  no 
other  purpose,  tbe  Jury  might  return  a  verdict 
for  the  plaintilf.  To  this  instruction  the  de- 
fendant excepted.  *' 

We  think  there  was  error  in  the  charge  of 
the  court  The  substance  of  the  charge  was 
that  if  the  articles  were  made  on  purpose  to  be 
used  in  pianos  and  organs,  and  were  used  ex- 
clusively in  pianos  and  organs,  they  were  duti- 
able as  musical  instruments,  and  not  as  manu- 
factures of  ivory.  That  the  articles  were  in 
themselves  musical  instruments,  cannot  be 
ffravely  contended.  They  were  ivory  pieces 
for  the  keys  of  pianos  or  organs.  As  imported . 
they  were  simply  pieces  of  ivoij  which  had 
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undergone  a  process  of  manufacture:  were  of 
a  shape  and  size  to  be  used  for  certain  octaves 
of  pianotf  and  organs;  and  were  sold  to  piano 
makers  and  key-lxNUfd  makers.  Those  persona 
scraped  the  lower  surface  of  the  ivorr,  to  make 
it  adhere  to  a  piece  of  wood  to  whidi  it  was 
afterwards  glued.  In  the  shape  in  which  the 
articles  were  imported,  they  were  clearly  man- 
ufactures of  ivory. 

Neither  of  the  Statutes  in  question  imposes 
on  parts  of  musical  instruments  the  same  rate 
of  duty  which  it  imposes  on  muaicial  instru- 
menta. 

By  Schedule  E  of  section  11  of  the  Act  of 
July  80, 1846  (9  Stat  47),  a  duty  of  20  per  cent 
ad  wUcirem  was  imposed  on  **  musical  instru- 
ments of  all  kinds,  and  strings  for  musical  in- 
struments of  whip-gut  or  catgut,  and  all  other 
strings  of  the  same  mat^al;"  and,  by  tbe 
same  Act  (p.  45),  a  duty  of  80  per  cent  ad  to- 
hrem  was  imposed  on  "manufactures  of 
bone,  shell,  bom,  pearl,  ivory  or  vegetalde 
ivory." 

By  section  20  of  the  Act  of  March  3,  1861 
(12  Stat  100},  a  duty  of  20  per  cent  ad  taiarem 
was  imposed  on  "  musical  instruments  of  all 
kinds,  and  strings  for  musical  instruments  of 
whip  gut  or  cateut,  and  all  other  strings  of  the 
same  material;  'and  by  section  22  of  the  same 
Act  fp.  102),  a  duty  of  80  per  cent  ad  talertm 
was  imposed  on  "  manufactures  of  bone,  shell, 
horn,  ivory  or  vegetable  ivory.** 

By  section  6  of  the  Act  of  July  14, 1862  a2 
Stat  650),  a  duty  of  10  per  cent  ad  taiortm,  in 
addition  to  then  existing  duties,  was  impoeed  oo 
"  musical  instraments  of  all  kinds,  and  strings 
for  musical  instruments  of  whip-gut  or  cat- 
gut, and  all  other  strings  of  the  same  material;* 
and  by  section  18  of  tbe  same  Act  (p.  507),  a 
duty  of  5  per  cent  ad  tahrem,  in  addition  to 
then  existing  duties,  was  imposed  on  "  manu- 
factures of  bone,  shell,  bora,  ivory  or  vege- 
table ivory." 

By  Schedule  H  of  secticm  2504  of  the  Re> 
vised  Statutes  of  1874  (2d  ed.  p.  481),  a  doty  of 
80  per  cent  ad  valorem  was  imposed  on  "strings: 
all  strings  of  whip-gut  or  catgut,  other  twi 
strings  m  musical  instraments; "  and  by  sec- 
tion 2505  of  said  Revised  Statutes  (2d  ed.  p. 
484),  "  catgut  strings,  or  gut-cord,  for  muaic^ 
instraments,"  were  made  free  of  doty. 

By  section  2502  of  the  Revised  Statutes,  aa 
enacted  by  the  Act  of  March  8,  1888  (22  Stat 
514),  a  duty  of  25  per  cent  ad  talotem  was  im- 
posed on  '^strings:  sD  strings  of  catgut  or  anj 
otber  like  material,  other  than  strings  for  mu- 
sical instraments; "  and,  by  section  2508  of  tbe 
same  enactment  (22  Stat  518),  **catgut  strings, 
or  gut-cord,  for  musical  instruments,"  were 
maoe  free  of  duty. 

It  is  thus  seen  that,  by  the  Act  of  1848,  by 
the  Act  of  1861,  and  by  the  Act  of  1862,  pro> 
vision  was  made  for  imposing  a  duty  on  parte 
of  stringed  musical  instruments,  }yj  laying  a 
duty  on  "  strings  for  musical  instraments  of 
whip-gut  or  catgut,"  leavins  other  parts  of 
muncal  instraments,  imported  in  parts,  to  be 
dutiable  under  other  provisions  of  law.  So,  in 
the  Revised  Statutes  of  1874.  and  as  enacted  fa 
1888,  whfle  there  is  no  specific  duty  on  parta  of 
musical  instruments,  as  such  psits,  "catgut 
strings  or  fl:ut-cord.  for  musical  instrumeota,'* 
are  made  free  of  du^,  leaving  other  parts  of 
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BQiical  ixistnmieotB  to  be  datlable  under  other 
proTiaioQs  than  that  applicable  to  "mnsical  in- 
itrainenta  of  all  kinds.*^ 

This  view  of  the  l^islation  of  Gongress  is 
fortified  by  the  fact  that  in  the  Revised  Stat- 
ntesef  1974,  and  in  the  same  as  enacted  in 
1888,  a  daty  is  imposed  on  carriages  and  parts 
of  carriages;  on  chronometers  and  parts  of 
dironometen;  on  clocks  and  parts  of  clocks, 
md  on  watches  and  parts  of  watches.  If  Cou- 
mss  had  intended,  m  either  enactment  of  the 
Ueriaed  Statutes,  to  impose  the  same  duty  on 
parts  of  mtisical  instruments  which  is  imposed 
oo  musical  instruments,  it  would  have  been 
easy  to  impose  that  duty  on  "  musical  iostru- 
meats  of  ail  kinds,  and  parts  of  the  same." 

It  is  very  clear  to  us  that  the  fact  that  the 
vtides  in  question  were  to  be  used  ezclusively 
Cor  a  musical  instrimient,  and  were  made  on 
purpose  for  sucdi  an  instrument,  does  not  make 
them  dutiable  as  musical  instruments. 

The  contention  of  the  plaintiff  is  thought  to 
be  supported  by  the  fact  that,  in  the  case  of 
Footer,  Arthur,  tried  in  the  Circuit  Court  for 
the  Southern  District  of  New  York  early  in  the 
year  1880,  and  unreported,  it  was  held  that  a 
completed  violin-bow  was  a  musical  instru- 
ment, and  subject  to  duty  as  such  under  the 
Statute,  and  bv  the  fact  that  the  Treasury  De- 
partment acquiesced  in  that  decision,  under  the 
advice  of  the  Attorney-General  of  the  United 
States.  It  is  sufficient  to  say  that  the  pieces  of 
i?oiy  in  question  were  not  violin-bows;  and 
that. whatever  the  true  view  may  be  as  to  violin- 
bows,  the  same  considerations  applicable  to 
(hem  do  not  apply  to  the  articles  m  question 
beie. 

Attention  is  called  by  the  plaintiff  to  the  met 
diat  the  provision  in  the  Revised  Statutes,  as  en- 
acted in  1888,  in  regard  to  manufactures  of 
ivory,  imposes  the  duty  of  80  per  cent  ad  va- 
tonm  on  all  manufactures  of  ivory  "  not  spe> 
dally  enumerated  or  provided  for  m  tnis  Act" 
Bat  those  words  have  no  bearing  on  the  present 
CMe,  because  the  pieces  of  ivory  in  question  are 
Ml  specially  enumerated  or  provided  for  in  the 
Act  of  1888. 

Tkehtdgment  <$  reteraed,  and  the  eaee  remand- 
fdtoA  Circuit  Oourt^  wUh  a  direction  to  grant 
•  newtrioL 


WILLIAM  H.  ROBERTSON,  Collector  of 
the  PoBT  OfT  Nbw  Yobk,  Ffff,  in  Brr., 

HENRY  R  BRADBURY. 
Oee  &  a  Reporter*S  e<L  481-«0L) 

Jitf  tfMarA  3,  ISSS—dutff  on  taluation,indud' 
%  traneportation  ehargea—appraieement — 
damaged  goode-^deduction  far  het  goods — in- 
^uniary  payment. 


1  Ihe  Ttfaiectkm  of  the  Act  of  HarchSd,  1888.  en- 
titled **  An  Aet  to  fieduoe  Internal  Bevenue  Tax- 
aUoD,  ami  f6r  Other  Purposes,**  went  into  effeot 
at  the  ttme  of  the  pasMige  of  the  Act 

^  Thalevyofdntles  on  a  valuation  which  Indndes 
tdtzsei  of  tnmaportation  from  the  place  of  pro- 
tectxm  to  the  place  of  shipment,  and  cbarffes  of 
ibtmnflot,  since  the  pasaa^e  of  the  Act  of  1888,  Is 
ooatrarjr  to  law. 
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8.  If  the  value  of  the  goods  exprenod  In  the  in- 
voice included  the  charges  of  tnuisportatioD  and 
shipment,  and  the  importer  desired  to  have  the 
Invoice  corrected,  and  he  was  told  by  the  oiDoers 
that  he  must  enter  the  goods  at  the  value  ex- 
pressed In  the  invoice  and  was  compelled  to  do 
that  in  order  to  proceed  at  all,  then  he  was  not 
bound  to  ask  for  an  appraisement  under  section 
2926,.  Rev.  Stat^  in  order  to  recover  for  the  excess 
of  duties  paid. 

i.  1/  goods  are  damaged  that  is  matter  for  ap- 
praisement under  section  2927,  Rev.  Stat.,  but  if 
any  portion  of  them  has  been  actually  lost  an  al- 
lowance for  the  same  must  l)e  made  to  the  im- 
porter In  estimating  the  duties. 

5.  Where  the  Jury  finds  that  the  plalntlfl  was  com- 
pelled to  pay  the  illegal  duties  in  order  to  get  pos- 
session of  his  goods,  the  payment  was  not  volun- 
tary. 

[No.  58.] 

Argued  Not,  2S,  1889.    Decided  Dee.  16, 1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plainUfl 
in  an  action  to  recover  an  excess  of  duties  paid. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  A.  Maury,  Ametant  AMomey- 
General,  for  plaintiff  in  error. 

Mestre.  Edward  Hartley  and  Walter  H. 
Coleman,  for  defendant  in  error: 

The  importer  made  his  entry  under  duress  as 
the  only  means  of  getting  his  goods. 

MaxweU  v.  Oristoold,  51  U.  8.  10  How.  243 
(18:  405);  Button  v.  8ehell,ii  Blatchf.  49,  50, 
59;  U.  6.  V.  Lawson,  101  U.  8.  169  (25:  862); 
Corkle  ▼.  Maxwell,  8  Blatchf.  418;  17.  8.  v. 
EOiworth,  101  U.  S.  178(25:  864). 

Refusal  to  receive  ao  v  other  proof  in  aid  of 
the  original  invoice  relieved  the  importer  &om 
any  ohligation  to  produce  it. 

U.  S.  V.  Lee,  106  U.  8. 196, 200,  202(27: 179, 
174);  Atwood  v.  Weeme,  99  U.  8.  186. 187  (25: 
472);  Tracey  v.  Irurin,  85  U.  8. 18  Wall.  549  (21 : 
786):  Bennett  ▼.  Eunter,  76  U.  8.  9  Wall  826 
(19:  672);  Oraig  v.  MaxweU,  2  Blatchf.  54S; 
Beynolde  ▼.  MaxweU,  2  Blatchf.  556,  557. 

Duty  Is  due  only  on  the  quanti^  landed. 

Marriott  v.  Brune,  50  U.  8.  9  How.  619  (13: 
282);  V.  8.  v.  8outhmayd,  50  U.  8.  9  How. 
687  (18:  290);  Lawrence  v.  CaeweU,  54  U.  S. 
18  How.  488  (14:  285);  Balfour  v.  SuUivan,  17 
Fed.  Rep.  281, 8  Sawy.  648;  Weaver  v.  SaUton- 
stotf,  88Fed.Rep.493. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  suit  to  recover  alleged  excess  of 
duties  exacted  on  certain  cargoes  of  asphal- 
tum  in  cakes,  imported  hy  BraaDunr,  the  plain- 
tiff below,  from  Antwerp,  in  May,  1888.  Two 
questions  are  presented  in  the  case  for  our  de- 
termination: First,  whether  the  7th  section  of 
the  Act  of  March  8d,  1883,  entitled  **An  Act 
to  Reduce  Internal  Revenue  Taxation,  and  for 
Other  Purposes,"  went  into  effect  at  the  time 
of  the  passage  of  the  Act,  or  not  until  the  fourth 
of  July  following;  secondly,  if  it  did  go  into  ef- 
fect at  the  time  of  the  {Mssage  or  the  Act, 
whether,  under  the  circumstances  of  this  case, 
the  plaintiff  below  was  entitled  to  the  benefit  of 
that  section. 

Prior  to  the  passage  of  the  Act  referred  to, 
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under  the  2007th  and  the  2908th  sectioDS  of  the 
Revised  8tatate8(which  were  taken  from  the 9th 
section  of  the  Act  of  July  28th,  1866. 14  Stat. 
880),  the  collector,  in  determining  the  "dutia- 
ble value"  of  merchandise,  was  required  to  add 
to  the  cost,  or  actual  wholesale  price  or  general 
market  value,  at  the  time  of  exportation,  in  the 
principal  markets  of  the  country  whence  the 
goods  were  imported,  the  cost  of  transporta- 
tion, shipment  and  transshipment,  with  all  the 
expenses  included,  from  the  place  of  growth, 
production  or  manufacture  to  the  vessel  in 
which  shipment  was  made  to  the  United  States; 
also  the  value  of  the  sack,  box  or  covering,  and 
commissions  and  brokerage;  which  additions 

[493]  were  to  be  regarded  as  part  of  the  actual  value, 
and  a  penalty  was  imposed  for  not  including 
them.  These  sections  were  repealed  by  the  7th 
section  of  the  Act  of  March  8d,  1888.  They 
are  repealed  by  words  in  the  present  tense, 
thus:  "  That  sections  2907  and  2908  ...  be, 
and  the  same  are  hereby,  repealed,  and  here- 
after none  of  the  charges  imposed  bv  said  sec- 
tions, or  anv  other  provisions  of  existing  law. 
•hall  be  estimated  in  ascertaining  the  value  of 
ffoods  to  be  imported."  We  do  not  see  how 
uere  can  be  any  doubt  that  this  repealing 
section  went  into  immediate  effect  The  law 
itself  went  into  immediate  effect,  although, 
it  is  true,  various  provisions  of  it  contaioea 
in  other  sections  were  poetpooed,  to  ti^e  effect, 
some  on  the  first  of  July  and  some  on  the 
the  first  of  Mav.  But  where  such  postpone- 
ment was  intended  it  was  expressed,  and  onlv 
referred  to  the  parts  that  were  so  postponed. 
It  did  not  affect  the  section  in  question.  And 
iuch  was  the  understanding  oi  the  Treasuxy 
Department  itself  at  the  time.  In  a  treasury 
circular  of  March  12th,  1888,  addressed  to  the 
collectors  of  customs,  the  Secretary,  referring 
to  the  Act  in  question,  then  Just  paissed,  said: 
"  Various  sections  recite  the  date  when  each 
shall  go  into  effect,  and,  so  far  as  concerns  these 
sections,  those  dates  control.  Section  7,  how- 
ever, names  specifically  no  date  when  it  is  to  go 
into  operation,  and  the  Department  holds  that 
it  takes  effect  from  and  after  the  date  of  the 
passage  of  the  Act.  "This  contemporaneous  con- 
struction is  entitled  to  some  weight  in  favor  of 
importers.  United  8tat€$  v.  Johnston,  124  U. 
8.  m,  258  [81:  889.  896].  At  all  eventsHt  was 
undoubtedly  the  correct  construction. 

The  question  then  arises  whether  the  plain- 
tiff below,  by  anything  that  took  place  in  the  en  • 
try  of  the  goods  at  the  custom-house,  or  bv  any 
omission  to  do  what  the  law  required,  preclude 
himself  from  being  entitled  to  the  benefit  of 
this  Statute. 

Under  the  old  law,  the  cost  or  value  of  the 
goods  at  the  place  of  production  was  often 
merged  for  convenience  with  the  costs  of  trans- 
portation to  the  place  of  shipment  and  the  oth- 
er charges,  and  the  aggregate  was  called  the 
price  or  value  •*/>w  onooanf'  of  the  vessel  in 

[404]  which  the  goods  were  shipped  to  the  United 
States.  This  price  or  value, /Vw  on  board  or/, 
p.  fr.,  in  the  absence  of  fraud,  represented  the 
"dutiable  value,"  subject,  of  course,  to  cor- 
rection by  appraisement  When  the  vessel  ar- 
rived, ana  tne  consignee  presented  the  entry  at 
the  custom-house,  it  was  accompanied  with  the 
invoice^  showine  this  price  or  value.  In  the 
piesent  case,  although  the  goods  were  shipped 

toe 


in  Aprfl,  the  consignors  in  Bnrope,  not  being 
aware  of  the  passage  of  the  Act  of  March  8(C 
1888.  repealing  sections  2907  and  2908,  mado 
out  the  Invoices  in  the  usual  wav,  stating  the 
price  of  the  goods  as  free  on  boara  at  Antwerp. 
including  therein  the  original  cost  of  the  soooa 
at  the  mines,  near  Kemchatel,  Switzenand, 
their  cost  of  transportation  from  Neufchatel  to 
Antwerp,  and  the  other  charges  required  by 
the  repealed  sections.  This  invoice  was  dulj 
certified  by  the  consul  at  Manheim,  Germany. 
Before  the  entry  of  the  goods,  a  corrected  sup- 
plementary invoice  had  arrived,  in  answer  to  * 
telegram,  and  was  presented  at  the  time  of  the 
ent^;  but  it  had  no  consular  certificate — thaS 
being  supplied  afterwards.  On  the  trial  of  the 
cause,  the  plaintiff  introduced  evidence  tend- 
ing to  show  these  facta.  He  produced  the  en- 
try, which  described  the  importation  as  "12,000 
cakes,  800,000  kilograms  asphaltum,  marks 
10,750,  $8,749 "  with  the  usual  consignee's 
oath  that  tiie  invoice  and  bill  of  lading  pro- 
duced with  the  entry  were  the  true  ana  onlv 
ones  received,  and  tluit  the  invdce  exhibitea 
the  actmti  cost  or  fair  market  value  at  Neuf- 
chatel  of  tiie  goods  and  all  charges  there<Ni.  The 
invoice,  oermled  by  the  consul,  on  which  the 
entry  was  based,  was  also  produced  in  evi- 
dence, representing  the  goods  as  "a  quantity  of 
asphaltum,  800,000  kilograms,  at  02.60  marks 
per  1000  kilograms,  15,760  marks,  free  oo 
Doard— Antwerp."  There  was  attached  to  this 
invoice  on  making  the  entry,  and  when  pro- 
duced in  evidence,  the  uncertified  supple- 
mentarv  invoice  before  referred  to,  which  lep- 
resentea  the  goods  as  "a  quantity  of  asphahunu 
800,000  kilograms:  value  at  the  mines,  84.50 
marks  per  1(K)0  kilos.  M  10,850.  Freight  and 
charge  from  the  mines  to  Antwerp,  free  oo 
board,  at  18  marks  per  1000  kilos.,  5,400.  Fres 
on  board,  Antwerp,  marks  15.750." 

Attached  to  the  consular  invoice  was  the 
oath  of  the  owner  of  the  goods,  which  stated 
among  other  things,  that  said  invoice  contained 
tiie  actual  cost  andjguantity  thereof  and  of  all 
charges  thereon.  The  certificate  of  the  consul 
attaoied  to  said  invoice  was  dated  20th  of 
April,  1888,  and  certified,  among  other  thing^ 
that  the  invoice,  "in  which  are  mentioned  and 
described  certain  asphaltum,  amounting  with 
the  charges  tiiereon  to  the  gross  sum  of  maxto 
15,750,  was  produced  to  him  by  the  owner," 
and  that  the  actual  market  value  of  the  goods 
(except  as  corrected  by  him)  was  correct  and 
true. 

The  plaintiff  further  offered  evidence  lo  rtiow 
that,  beinff  chareed  with  duties  on  the  entire 
amount  of  15,750  marks,  he  protested  against 
the  assessment  on  the  ground  that  the  defend- 
ant "assented  duty  upon  the  cost  of  transpor- 
tation, shipment  ana  transshipment^  with  aO 
expenses  included,  from  the  place  of  produc- 
tion and  manufacture  to  the  vessel  in  which 
the  shipment  was  made  to  the  United  States^ 
contrary  to  section  7  of  the  Act  of  March  8» 
1888."  daiming  "  that  said  charges  were  not 
subject  of  appraisement  or  duty;"  and  on  a 
second  ground  that  the  weigher's  return  riiow- 
ed  a  less  quantity  than  that  on  which  dutv  was 
charged;  and  that  he  paid  the  excess  of  dutlee 
exacted  under  compulsion,  solely  for  the  pur- 
pose of  obtaining  the  goods. 

An  appeal  was  taken  to  the  Secretaiy  of  the 
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rieiBOTy.who  affirmed  the  decisioD  of  the  Col- 
lector, on  the  groniid  that  the  deduction  for 
diarges  bad  not  been  made  In  the  entry,  and 
the  actioo  waa  brought  within  proper  time  there- 
after. 

A. W.  FfttterBon,  the  plaintiff's  custom-honse 
broker^  testiiled  that  he  presented  the  two  in- 
▼oioea  above  named  at  the  custom-house  on  the 
eotrj  of  Uie  gooda;  that  he  made  the  entry  for 
the  plaintiff;  that  he  asked  to  make  the  entry 

00  w>tU  the  consular  and  suppiemeotal  invoices, 
the  latter  as  explanatory  of  the  former;  that  the 
cnatom-boiiae  officers  refused  to  allow  this  to 
be  done;  that  he  asked  permission  to  use  the 
supplemental  iDToice  in  connection  with  the 
oth^  inToice  as  explanatory,  and  enter  in  the 
netTthie,  charges  off,  which  was  refused;  that 
be  tben  entered  the  goods  according  to  the  con- 
sDlarinroioe;  that  the  supplemental  invoice  had 
come  in  anawer  to  a  telegram  to  the  Neufchatel 
Asphaltnm  Company,  to  furnish  a  corrected 
invoice  showing  what  the  charges  were;  that 
MbaeqoeDtly  to  the  entrr  of  the  goods  a  copy 
of  the  supplemental  invoice  was  received,  prop- 
erly cermcd  by  the  consul.    (This  copy  was 
admitted  in  evidence.)    The  weigher's  certif- 
icate was  abo  produced,  showing  a  deficiency 
ol  2,740  pounds  of  asphaltum  in  the  carfjo  of 
the  MarsnaH,  and  over  0,000  pounds  hi  that  of 
the  Bdith,  for  whidi  no  refund  of  duty  had 
heen  made.    The  witness  Patterson  further 
testified  as  to  the  meaning  of  the  expression 
'*free  on  board,"  as  before  stated. 

Potter,  an  examiner  in  the  appraisers'  depar^ 
Dent,  testified  that  he  passed  ue  entry  in  ques- 
tion, and  indoifted  it/^  correct,"  which  merely 
mesnt  that  the  entry'was  sufficient  to  cover  the 
market  value  of  the  goods.    He  further  testi- 
fled  that  lie  found  from  memory,  and  by  com- 
parison with  other  eoods  in  the  same  markets, 
that  the  market  value  of  these  goods  was  84 
marks  60  pfennigs,  or  96  marks  at  the  mines, 
st  the  place  of  production.    Being  asked  if  he 
bad  psssed,  as  a  rule,  invoices  at  asphaltum 
from  Manheim,  Ctermany,  for  a  coniaderable 
period  before  and  after  that  time  at  the  same 
lite  of  84.60,  he  said  that  would  be  impossible 
to  say  wittiout  the  papers,  but  he  presumed 
ibtt  that  was  about  the  market  value.    On 
crosaexamination  he  stated  that  he  had  norec- 
oOection  as  to  what  he  found  the  market  value 
of  this  importation  to  be  independent  of  what 
was  written  upon  the  entry  and  invoice.  To  the 
qoesdon  "  Have  you  any  recollection  at  all  of 
what  yon  did,  in  fact,  find  the  market  value  iii 
the  principal  foreign  ports  to  bef*  his  an- 
iwer  was  "  Tea;  I  have  that  recollection,  be- 
cinse  it  is  so  stated  on  the  invoice  (supplemen- 
tal), that  84  marks  60  pfennigs  per  thousand 
kflograms  waa  about  tne  usual*  inrice,  and  it 
•esms  to  have  been  stated  there  on  the  invoice. " 
To  the  further  question,  "  Then,  as  I  under- 
itsnd,  the  effect  of  Tour  testimony  is  that  from 
looting  St  the  supplemental  invoice  you  form 
ths  fanpressite  that  the  value  at  that  thne  at 
the  fldnes  was 84  marks  and 60  pf ennigsper 
thoQsuid  kilogramsf  "  bis  answer  was  "xes, 
it." 

Irterbrook,  chief  liquidating  clerk  of  the 

1  CQitoiii.house,  testified  thst,  according  to  the 
coone  of  budoesa  in  the  custom-house,  under 
Qm  kw,  the  entered  value  is  the  value  declared 
ipoB  the  entry  under  oath,  and  that  the  prac- 


tice  is,  that  the  Collector  shall  not  levy  duty 
on  less  than  the  entered  value,  though  the 
amount  in  the  invoice  is  less.  Another  derk 
testified  to  the  same  effect 

Thereupon,  the  evidence  being  closed,  the 
counsel  £or  the  government  movedthat  the  Jury 
be  directed  to  find  for  the  defendant  upon  the 
following  grounds:  1,  that  the  evidence  does 
not  show  the  duty  exacted  on  any  amount  in 
excess  of  the  invoice  value;  3,  nor  in  excess  of 
the  entered  value;  8,  nor  does  it  make  out  a 
case  of  recovery  for  the  plaintiff.  The  court 
having  denied  this  motion,  the  counsel  then 
made  a  request  to  charge  fourteen  separate 
propositions,  the  substance  of  which  was  that 
under  section  2000  of  the  Revised  Statutes, 
which  declares  that  "  the  duty  shall  not,  how- 
ever, be  assessed  upon  an  amount  less  than  the 
invoice  or  entered  value/'  the  CoUector  was 
bound  to  assess  the  duty  on  the  amount  stated 
in  the  entry  and  in  the  invoice  certified  by  the 
consul,  ana  could  not  take  notice  of  the  uncer- 
tified invoice;  and  that  if  the  plaintiff  deshred 
to  have  the  invoice  corrected,  his  remedy  was 
to  demand  an  appraisement  under  section  2025 
of  the  Revised  Statutes,  which  provides  that 
merchandise  of  which  incomplete  entrv  has 
been  made,  or  an  entry  without  specification  of 
particulars,  either  for  want  of  the  original  in* 
voice  or  for  any  other  cause,  or  which  has  re* 
ceived  damage  during  the  vovage,  shall  be  con- 
veyed to  a  warehouse  and  there  remain  until 
the  particulars,  cost  or  value,  as  the  case  may 
require,  shall  have  been  ascertained,  either  by 
the  exhibition  of  the  original  invoice,or  by  ap- 
praisement, at  the  option  of  the  owner,  import- 
er or  consignee,  and  until  the  duties  shall  have 
been  paid  or  secured  to  be  paid. 

The  court  declined  to  adopt  the  propositions 
of  the  counsel,  but  charged  the  jury  that  as  the 
invoice  certified  by  the  consul  purported  to 
show  the  value  of  the  goods  "  free  on  board  at 
Antwerp,"  if  tiie  jury  were  satisfied  by  the  evi- 
dence that  this  meant  that  the  value  so  expressed 
included  charges,  the  charges  of  transportation 
and  placing  on  board  ship,~charges  from  the  [498] 
markets  of  the  country  to  the  ship, — then  it  was 
not  an  invoice  of  the  "dutiable  value,"  but  was  • 
an  incomplete  invoice;  that  if  this  was  its  char- 
acter, the  importer  or  consignee  had  a  rieht 
to  daim  that  it  was  incomplete,  and  to  ask  that 
the  goods  be  appraised,  or  tnat  he  might  amend 
his  invoice.  The  charge  then  proceeded  as 
follows:  "  You  have  heard  Mr.  Patterson  tea- 
tffy  as  to  what  occurred  when  he  presented  this 
invoice  to  the  entry  clerk.  .  .  .  Now,  if 
he  was  given  to  understand  when  he  presented 
that  invoice  there  and  stated  that  he  wanted  to 
set  the  charges  out  in  some  way,  and  presented 
uiiB  additional  paper— you  heard  his  testimony 
about  what  he  did— if  be  was  given  to  under- 
stand that  be  must  enter  those  goods  at  the  val- 
ue expressed,— that  is,  the  value  including  the 
chargies,  the  value  expressed  in  the  invoices, 
and  in  no  other  way,  and  that  they  could  not 
get  along  in  any  other  way  than  that, — ^then  he 
was  not  bound  to  ask  for  an  appraisement  If 
they  gave  him  to  understand  that  that  was  the 
only  Uiing  he  could  do,  if  they  met  him  right 
there  when  he  wanted  to  put  in  this  additional 
invoice,  and  said  the  only  thine  you  can  do  is 
to  enter  these  goods  nt  this  vauie,  and  the  im- 
porter waa  compelled  to  do  it  in  order  to  pciK 
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ceed  at  all,  and  he  yielded  to  that,  then  he  was 
not  bound  to  say  anything  about  an  appraise- 
ment But  if  they  did  not  do  that,  it  they 
merely  refused  that  and  gare  him  a  chance  to 
ask  for  an  appraisal  if  he  wanted  to,  and  he 
did  not  ask  for  it,  he  mistook  his  remedy,  and 
the  plaintiff  cannot  recorer,  and  it  was  his  fault 
that  he  did  not  enter  them  right  But  if  they 
cut  him  right  off  on  that  subject  and  said  he 
must  enter  at  this  larger  value, then  it  was  their 
fault,  and  the  plaintiff  can  recover  if  duties  on 
charges  were  coUected." 

The  court  further  charged  that,  if  the  ex- 
aminer who  appraised  the  goods  appraised 
their  value  in  the  principal  markets  of  the 
country  whence  they  came,  in  the  shape  they 
were  (that  is,  in  cakes),  at  84  marks  60  pfennigs, 
that  was  thdr  dutiable  value,  and  the  Collector 
exacted  a  duty  in  excess  for  charges,  whether 
he  called  them  charges  or  not,  and  the  plHintiff 
should  recover  what  he  paid  for  this  duty  on 
charges,  because  the  Law  of  1888  took  out 
charges  as  a  part  of  the  dutiable  value ;  bi it  that, 
if  this  was  not  the  value  that  the  appraisier  took, 
when  he  says  he  did  appraise  the  goods,  and 
the  Jury  cannot  teU  what  it  was,  then  they  can- 
not tell  what  duty  was  paid  on  charges,  and  the 
plaintiff  has  not  made  out  his  case. 

As  to  the  deficiency  in  weight,  the  counsel 
for  the  government  contended,  and  asked  the 
court  to  charge,  that  the  plaintiff  was  not  en- 
titled to  recover  anything  in  respect  to  the  dif- 
ference between  the  weights  stated  in  the 
invoices  and  entries  and  the  weights  stated  in 
the  official  weigher's  returns.  The  court  de- 
clined 80  to  charge,  and  instructed  the  jury 
that  if  the  deficiency  arose  from  the  lora  of 
goods  on  the  passage,  a  proportionate  reduo- 
Uon  should  be  made:  but  not  if  it  arose  from 
mere  shrinkage,  and  if  all  the  goods  that  were 
sent  arrived. 

The  counsel  for  the  government  excepted  to 
each  part  of  the  charge  as  ffiven,  and  to  each 
refusal  to  charse  as  requested. 

We  do  not  think  that  the  court  below  com- 
mitted any  error  in  its  instructions  or  in  its  re- 
fusals. 

.  Flrtt.  In  regard  to  the  construction  and  ef- 
fect of  the  consular  invoice  which  expressed 
the  value  of  the  goods  '*free  on  board,''^  it  was 
perfectly  proper  and  right  to  instruct  the  jury 
that  if  they  were  satisfied  from  the  evidence 
that  this  form  of  valuation  was  understood  to 
indude  charges  of  transportation  from  the 
place  of  production  to  the  place  of  shipment, 
and  other  charces  of  shipment  and  transship- 
ment, then  the  levy  of  duties  on  such  valuation, 
since  the  passage  of  the  Act  of  1^8.  was  con- 
trary to  law;  and  that  the  plaintiff  could  re- 
cover ba<^  the  duties  levied  on  the  amount  of 
eudi  <^arges,  provided  be  took  the  proper 
course  to  avau  himself  of  the  error.  This  isso 
evident  that  it  needs  no  discussion  to  make  it 
plainer. 

Secomdly.  As  to  the  course  which  the  plain- 
tiff did  pursue,  we  see  no  error  in  the  position 
taken  by  the  court,  that,  although  the  Statute 
prescribed  a  particular  method  to  be  followed 
under  section  2920  of  the  Revised  Statates,  in 
case  of  an  incomplete  entry  of  goods,  or  an 
entry  wftbout  the  qpedflcaoon  <n  particulars 
(namely,  to  convey  the  goods  to  a  wmrdumse, 
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there  to  remain  until  the  particulars,  cost  oc 
value  should  be  ascertained  either  by  the  ex- 
hibition of  the  original  invoice,  or  by  appraise 
ment),  yet  if,  when  the  importer  or  consignea  [500] 
pointed  out  the  imperfectioD,  and  desired  to 
correct  it,  or  have  it  corrected,  he  was  met  by 
a  declaration  of  the  officers  that  he  must  enter 
the  goods  at  the  value  expressed  in  the  invoice 
and  In  no  other  way,  and  was  given  to  under- 
stand that  that  was  the  only  thing  he  could  do* 
and  he  was  compeUed  to  do  that  in  order  to  pr(^ 
ceed  at  all,  Uien  he  was  not  bound  to  ask  for 
an  appraisement  under  the  Statute.  The  case 
was  prejudged  against  him.  The  theorv  of  the 
custom-house  officers  evidently  was  that  the 
valuation  of  the  goods  in  the  entry  and  invoice 
was  binding  on  &e  importer,  although  in  that 
valuation  he  had  inadvertently  included  charges 
for  transportation  and  other  charges  exempted 
from  du^  by  the  Act  of  1888;  and  that  it  was 
his  own  fault  for  having  so  incladed  such 
charfl;es,  and  that  he  was  estopped  from  disput- 
ixkg  Uie  valuation  thus  made  and  sworn  to,  even 
though  qualified  by  the  words  "free  on  board," 
which  could  have  no  effect  to  alter  the  valuar 
tion.  It  is  not  stated  in  these  words,  but  that 
was  the  tendency  of  the  evidence;  and  we  think 
that  the  jury  were  properly  instructed  on  the 
subject. 

Thirdly,  As  to  the  deficiency  in  the  weight 
of  the  goods,  as  the  value  was  measured  by  the 
weight,  both  in  the  invoice  and  by  the  ap- 
pra&ei^— namely,  so  much  per  1,000  kQomms^ 
— ^we  think  the  court  was  right  in  telling  the 
jury  that  any  deficiency  arising  from  loss  of 
goods,  and  not  from  mm  shrinkage,  was  a 
proper  subject  of  recovery*.  If  goods  are  dam- 
aged or  affected  intrinsically,  that  is  a  matter 
for  examination  and  appnusement  under  seo- 
tion  2927,  Revised  Statutes;  but  if  any  portion 
of  them  has  never  come  to  hand  but  nas  been 
actually  lost,  the  case  would  seem  to  oomo 
within  the  spirit  of  section  2921,  whidi  saya 
that  "if,  in  the  openine  of  any  package,  a  defi- 
ciency of  any  article  snail  be  found  on  exam- 
ination by  the  appraisers,  the  same  aball  be 
certified  to  the  collector  in  the  invoice,  and  aa 
allowance  for  the  same  be  made  in  estimating 
the  duties."  The  appraiser's  certificate  hi  the 
present  case  related  merely  to  prorata  value, 
and  not  to  quantity —that  was  ascertained  and 
certified  by  the  weigher.  If  only  half  of  ttie 
cargo  was  found  on  board  the  ship,  it  ooold 
htfdly  be  contended  that  the  importer  would  [501] 
be  bound  by  his  entry  and  inv<rice  to  pay  du^ 
on  the  entire  cargo  snipped  at  Antwerp. 

As  to  the  point  that  the  payment  of  the  dutlea 
was  voluntary  on  the  part  of  the  plaintiff,  it  ie 
obvious  to  remark,  that  the  case  as  already  con- 
sidled  involved  this  very  question.  The  ver> 
diet  of  the  jury  in  favor  of  the  plaintiff,  under 
the  instructions  given,  was  vlrtuaUy  a  finding  of 
the  fact  that  the  plaintiff  was  compeUed  to  pay 
the  illegal  duties  in  order  to  get  poaBeaBlo&  oiP 
his  goods.  The  counsel  for  the  'government 
says  that  he  ought  to  have  asked  f or  a  r»> 
appraisal.  The  question  whether  he  was  bound 
to  take  that  course  or  not  was  involved  in  the 
hiquiry  submitted  to  the  Jury  under  tbeseoood 
hMd  of  instructions. 

We  see  no  error  in  the  record  and  HW  jmd^ 
iMfU  i$  ii^rsisdL 
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Wigiraph  eompame$   ex&mptumflwn  taaxttion 
#»  inUntate  memaffe$^nientaU  eammera 


L  TelecTaph  companies  which  haTO  acoepted  the 
proTiiioDS  of  the  Act  of  Oongrefli  of  J^  9A» 
IMi,  8eotloiie6888  toOOB,  Ber.  Stat  U.  &,  oannot 
be  taxed  l^  a  State  for  any  meaBages,  or  reoeipti 
ntrtng  from  meBBagee,  from  points  within  the 
fltele  to  points  without,  or  from  points  without 
the  State  to  pointi  within,  but  8Uoh  taxes  may  be 
levied  upon  aU  iiit—iflrw  oarrled  and  deliyered 
exdoBtrely  within  the  State. 

IL  ¥femgce  of  the  former  olaas  are  elements  of 
eommeroe  between  the  States  and  not  snbjeot  to 
iBsiriatlTeoootrolof  the  States,  whUe  the  hitter 
olaai  are  elements  of  internal  oommeroe  solely 
wlUdntte  Itmitaand  Jnrisdlotion  of  the  State, 
and  therefore  subject  to  its  taxing  power. 

1  Where  estate  court  decided  that  a  state  law 
tadag  telegraiA  companies  authorised  and  im- 
poaeda  tax  upon  receipts  deriTcd  by  them  from 
mi—giJB  from  or  to  other  States,  and  sustained  a 
itate  tax  thereon  under  such  law,  this  court  has 
jmisdictkm  to  review  such  dedston. 

(No.  115.] 

BftbmHUd  Nov.  U,  1S89.  Decided  Dee.  16, 1889. 

rf  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  Judgment  af- 
flnaing  a  Judgment  of  a  court  of  that  State 
qoashmg  a  wnt  of  certiorari  to  correct  an  as- 
nsment  for  taxes  on  the  gross  receipts  of  a 
Tdmaph  Company.    Bn&ned, 

Toe  facts  are  stated  in  the  opinion. 

Reported  below,  SO  Ala.  2m 

Memn.  Oaylord  B.  Clark  and  Thos.  B. 
^ooeg  for  plaintifr  in  error. 

ifr.  John  T.  Morg»a  for  defendants  in 
cuur. 

I]  Mr,  JuiUee  Miller  delivered  the  opinion  of 
ftecoort: 

This  case  comes  before  us  on  a  writ  of  error 
(olbe  Supreme  Court  of  the  State  of  AlalMuna. 

The  question  on  which  the  jurisdiction  of 
tbii  court  depends  has  been  deidded  in  this 
ooon  io  frequently  of  late  years,  several  of  the 
decisions  having  been  made  since  the  Judgment 
of  the  Supreme  Court  of  Alabama  was  deliv- 
oed,  that  but  little  remains  to  be  said  in  the 
present  case  except  to  show  that  it  comes 
within  the  principles  of  the  cases  referred  to. 

That  principle  is,  in  regard  to  telegraph 
oompanies  which  have  accepted  the  proiosions 
of  the  Act  of  Congress  of  July  24, 1866,  see- 
tioDs  5268  to  5268  of  the  Revised  Statutes  of 
the  United  States,  that  they  shall  not  be  taxed 
^the  authorities  of  a  State  for  any  messages, 
or  receipts  arising  from  messages,  from  pomts 
within  the  State  to  points  without  or  from 
points  without  the  State  to  points  within,  but 
te  such  taxes  may  be  levied  upon  all  messages 
carried  and  delivned  exclusively  within  Use 
State.  The  foundation  of  this  principle  is  that 
BciMges  of  the  former  class  are  elements  of 
ooamerce  between  the  States  and  not  subject  I 
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to  legislative  control  of  the  States,  while  the 
latter  class  ore  elements  of  internal  commerce 
solely  within  the  limits  and  jurisdiction  of  the 
State,  and  therefore  subject  to  its  taxing  power. 
The  following  cases  in  this  court  have  fully 
developed  and  established  this  proposition: 
JPsneaeola  Tei,  Co.  v.  WesUrn  UiUan  Tel.  Co. 
96  U.  8.  1  [24:  7081;  Weetem  Union  Tel.  Co. 
V.  Teceas,  105  U.  S.  460  [26:  10671;  Weit&m  ' 
Union  Tel.  Co.  v.  MaeeaehueetU,  126  U.  S.  680 
rei:  7901;  Ratterman  v.  Weatsm  Union  Tel. 
Co.  127  U.  S.  411  [82:  2291;  Leloup  w.  F&rt  qf 
MobOe,  127  U.  S.  640  f^:  8111}  Fargo  v. 
Miehigan,  121  U.  S.  280  180:  8^9];  PhOadd' 
pMa  and  Southern  Bteamtnip  Co.  t.  Fenneyl- 
fMnia,  122  U.  S.  826  [80:  1200]. 

The  plaintiff  in  error  instituted  its  proceed- 
ing in  the  state  court  by  a  writ  of  certiorari* 
directed  to  E.  A.  O'ifeal,  Governor;  C.  C. 
Lanedon,  Secietair  of  State;  M.  C.  Burke, 
Auditor,  and  Frederick  H.  Smith,  Treasurer, 
composing  the  State  Board  of  Assessment,  for 
the  purpose  of  correcting  the  error  which  they 
had  made  in  an  assessment  for  taxation  of  the 
gross  receipts  of  the  Companv.  This  Board 
was  invested  by  the  law  of  Alabama  with  an* 
thority  to  assess  for  taxation  the  items  of  prop* 
erty  of  raUroad  companies  returned  to  the  au- 
ditor of  the  State  (section  18  of  the  Act  approved 
February  17, 1885)»  and  by  section  10  of  the  1-474-1 
same  Act  a  similiar  authority  is  conferred  upcHi  >-  «  J 
it  in  leference  to  telegraph  companies  whose 
lines,  or  any  part  thereof,  are  within  the  State. 
By  an  Act  to  levy  taxes  for  the  use  of  the  State 
and  the  counties  thereof,  approved  December 
12, 1884,  it  is  declared  by  subdivision  6,  section 
1,  that  a  tax  shall  be  levied  "on  the  gross 
amount  of  the  re<^ipts  by  anj  and  every  tele- 
graph, telephone,  electric  light  and  express 
company,  derived  from  the  business  done  by 
it  in  this  State,  at  the  rate  of  two  dollars  on 
the  hundred  dollars."  The  Telegraph  Com- 
pany, in  making  its  report  of  gross  receipts  to 
this  Board  of  Assessment,  included  only  those 
received  from  business  transacted  wholly  with- 
in the  State  of  Alabama.  The  Board  were  not 
willing  to  accept  this  report,  and  required  the 
Company  to  make  report  of  its  receipts  from 
all  messages,  whether  carded  wholly  within  or 
partly  without  the  State,  and,  against  the  re- 
monstrances of  the  Company,  dmded  that  this 
sum  d^ould  be  the  amount  on  which  the  tax  of 
two  per  cent  should  be  paid.  It  was  to  correct 
the  supposed  error  of  this  assessment  that  the 
writ  of  certiorari  was  issued  by  the  Circuit 
Court  of  Montgomery  County  to  the  €k>vemor 
and  others  constituting  that  Board  of  Assess- 
ment That  court  held  the  assessment  valid, 
and  made  an  order  quashing  the  writ  of  certi- 
orari  and  dismissing  the  proceeding.  On  ap- 
peal to  the  Supreme  Court  of  the  State  this 
decision  was  affirmed,  and  the  case  is  now  be- 
fore us,  on  a  writ  of  error,  to  review  that  judg- 
ment of  affirmance.  In  the  opinion  of  the 
Supreme  Court  of  Alabama,  which  is  found 
in  the  record,  the  point  mainly  discussed  is  the 
construcUon  of  the  Tax  Law,  in  regard  to  the 
meaning  of  the  words  ''gross  receipts  derived 
from  buriness  done  in  this  State,"  and  also 
whether,  "'ii  that  means  all  the  receipts  of  the 
Company  for  business  having  connection  with 
lines  within  the  State,  it  is  consistent  with  the 
Constitution  of  Alabama."    Of  these  questions 
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this  oonrt  has  no  Juriadiction;  bat,  havlDg  de- 
cided that  the  Statute,  by  fair  interpretation, 
Inchided  all  receipts  derived  from  business 
done  in  the  State,  and  actually  received  there, 
though  the  message  may  have  heea  delivered 
at,  or  may  have  been  sent  for  delivery  from, 
some  oface  out  of  the  jurisdiction  of  the  State, 
the  court  proceeds:  "Though  thus  construed, 
the  Statute  is  not  an  unauthorized  interference 
with  interstate  commerce.  The  question  is 
fully  and  ably  considered  and  discuned  in  the 
following  cases:  Weatem  Union  2U.  Oo.  v. 
Richmond,  26  Qratt  1;  WeiUrn  Union  Tel,  Oo. 
T.  8taU,  66  Tex.  814;  WaUm  Union  Td,  Co. 
T.  Maffor,  28  Ohio  St.  621,  and  P&ri  <f  Jfolnie 
T.  Leloup,  76  Ala.  401;  and  is  expressly  decided 
In  respect  to  a  tax  on  the  gross  receipts  of 
railroad  companies,  th^  consisting  in  part  of 
freights  received  for  transportation  of  mer- 
chandise from  the  State  to  another  State,  or 
into  the  State  from  another,  in  /^ate  Tax  en 
BaOwaiy  Oroa  BdoeipU,  82  U.  S.  16  WalL  284 
m:  m\  and  in  Osborne  v.  MMle,  88  U.  S.  16 
Wall  479  [21:  470].- 

It  will  be  observed  that  the  authoritier  '.elied 
on  bv  the  Supreme  Court  of  Alabama  to  scd- 
tain  Its  Judgment  in  this  case  are  moitly  decis- 
ions of  state  courts.  The  case  of  the  western 
Union  TO.  Oo.  v.  8taU,  66  Tex.  814.  and  the 
case  of  P&ri  ef  Mobile  v.  LOovp^  76  Alabama. 
401,  have  been  reversed  by  the  decisions  of 
this  court  in  the  same  cases  on  writ  of  error  to 
the  state  courts.  Of  the  cases  already  referred 
to  as  establishing  the  proposition  which  we 
have  stated  in  the  early  part  of  this  opinion, 
those  of  the  Peneaeola  Tel.  Ch,  v.  Western 
Union  lei,  Oo.  96  U.  8. 1  [24:  7081;  Western 
Union  Tel,  Oo.  v.  Tewas.  106  U.  8.  460  [26: 
10671;  Western  Union  Tel,  Oo.  v.  MassaehvseUs, 
126  U.  S.  680  [81:  7901;  Batterman  v.  West- 
em  Union  Tel.  Oo.  127  U.  8.  411  Qfi:  229], 
and  Leloup  ▼.  BoH  of  Mobile,  127  U.  8.  6«5 
[82:  8111,  are  all  cases  in  regard  to  taxes  upon 
telegraph  companies  by  state  authorities,  and 
all  of  them  hold  that  no  tax  can  be  imposed 
upon  messages,  or  upon  the  receipts  derived 
from  messages,  where  the  communication  is 
carried  either  into  the  State  from  without,  or 
from  within  the  State  to  another  State. 

In  the  earliest  of  these  cases,  Pensaeola  TA. 
Oo.  V.  Western  Union  Tel.  Oo,,  the  Statute  of 
Florida  had  attempted  to  confer  upon  a  cor- 
poration of  its  own  State,  the  Pensacola  Tde- 
Saph  Company,  an  exclusive  right  of  doine 
e  telegraph  business  within  that  State.  Thfi 
court  held,  affirming  the  judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  that  Dis- 
trict, that  this  Statute  was  a  regulation  of 
commerce  among  the  States  forbidden  by  the 
Constitution  of  the  United  States  to  the  State 
of  Florida.  In  the  next  case,  that  of  the 
Telegraph  Oo,  v.  Texas,  in  which  that  State 
bad  imposed  a  tax  of  one  cent  for  every  full- 
rate  message  sent,  and  one  half  cent  for  every 
mesnce  less  than  full  rate,  on  the  business  of 
the  Western  Union  Telegraph  Company,  many 
of  the  messsges  were  by  the  officers  of  the 
government  on  public  business,  and  a  laige 

Sortion  of  them  were  to  places  outside  of  the 
tate.  The  company  contested  the  constitu- 
tionality of  this  law,  and  the  case  came  to  this 
court,  where  it  was  said  that  a  telegraph  com- 
pany occupies  the  same  relation  to  commerce^ 
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as  a  carrier  of  messages,  that  a  ndlioid  doaa 
as  a  carrier  of  goods.  Both  companlwi  an 
carriers,  and  their  business  is  commeroe  itsaU. 
The  court  then  went  on  to  consider  the  aotluir- 
ities,  and  said  further  that  it  followad  that  the 
judgment  under  review,  so  far  as  it  induded 
the  messages  sent  out  of  Uie  State  or  for  the 
government  on  public  business;  was  erroneoua. 
The  rule  that  the  regulation  of  commerce 
which  is  confined  exclusively  within  the  juris- 
diction and  territory  of  the  State,  and  does  noc 
affect  other  nations  or  States, — ^that  is  to  say^ 
the  purely  internal  commeroe  of  the  State, 
belongs  exclusively  to  the  State, — was  said  to 
be  as  well  settled  as  that  the  regulation  of 
commeroe  which  does  affect  other  nations  or 
States  or  Indian  tribes  belongs  to  Con^rreas. 
The  judgment  of  the  Supreme  Court  of  Texas 
was  uerefore  reversed. 

The  case  of  Western  Union  TeL  Oo.  v.  Jfos- 
eadhusetts  was  a  question  growing  out  of  the 
taxation  of  the  telegraph  company  by  the 
State  of  Massachusrtts,  snd  the  sanM  prindpla 
we  have  already  considered  was  asserted  in 
that  case,  after  a  general  review  of  the  author- 
ities upon  the  subset. 

In  BaUerman  r.  Western  Union  TO.  Oo.th^ 
same  question  arose  on  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  where,  after  a  full 
review  of  the  whole  subject,  this  court  said 
that  there  was  really  no  questioo,  under  the 
decisions  of  this  court  in  regard  to  the  propo- 
sition, that  so  far  as  a  tax  was  levied  upoa 
receipts  properly  appurtenant  to  interstate 
commerce,  it  was  vmd;  and  that  so  far  as  it 
was  only  upon  conmierce  wholly  within  Qm 
State,  it  was  valid.  The  commerce  here  men- 
tioned was  telegraph  bushiess,  and  the  rec^pta  ^  . ,-.« 
were  receipts  for  telegraph  messages.  Tnia  i^^^J 
case  arose  upon  a  certmcate  of  division  of  Uit 
judges  who  presided  at  the  trial,  and  In  re- 
manding the  case  the  court  said:  "We  answer 
the  question  in  regard  to  which  the  Judges  of 
the  drcuit  court  divided  in  opinion,  by  saying 
that  a  single  tax,  assessed  under  the  Revised 
Statutes  of  Ohio,  upon  the  receipts  of  a  tele- 
graph company  which  were  derived  partly 
from  interstate  conmierce  and  partlv  from 
commerce  within  the  State,  but  whicn  were 
returned  and  assessed  in  gross,  and  without 
separation  or  apportionment,  is  not  wholly 
invalid,  but  is  invalid  only  in  proportion  to 
the  extent  that  such  receipts  were  derived  from 
interstate  commerce;"  and,  concurring  with 
the  circuit  iudge  in  his  action  enjoining  the 
collection  of  the  taxes  on  that  poition  of  the 
receipts  derived  from  interstate  commeroe,  and 
permitting  the  treasurer  to  collect  the  other 
tax  upon  property  of  the  company  and  unon 
receipts  derived  from  commeroe  entirely  witoin 
the  umits  of  the  State,  the  decree  was  affirmed. 

In  the  subsequent  case,  Leloup  v,  Ihrt  of 
Mobile,  found  in  the  same  volume,  the  question 
arose  upon  a  conviction  under  the  Statute  of 
Alabama  on  an  indictment  for  failing  to  take 
out  a  license  tax  by  the  telegraph  company, 
imposed  by  the  City  of  Mobile  on  all  telegraph 
companies.  Edward  Leloup,  the  aeent  oi  th^ 
company,  was  convicted  under  this  proceed- 
ing, his  conviction  affirmed  bv  the  dupreme 
Court  of  Alabama,  and  its  jud^ent  brought 
to  this  court  on  writ  of  error.    This  court  held. 
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tbftt,  bk  compADy  harlng  complied  with  the 
Act  oC  Oongrofls  of  July  24, 1868,  the  State 
could  Doi  require  it  to  take  out  a  license  for 
the  tiaoaactioQ  of  butineflslD  the  dty,  and  that 
a  naeral  ttoeose  tax  on  the  telegraph  company 
affected  ita  mtire  buainess,  interstate  as  well  as 
domertic  and  internal,  and  was  unconstitu- 
tional. 

We  think  these  cases  are  so  directly  in  point 
on  the  queirtions  arising  in  the  present  case 
that  tbey  moit  control;  and  as  the  record  of 
the  case  ptcsents  the  means  by  which  the  re- 
cdpta  aiWng  from  commerce  whoUy  within 
ihe  State,  and  from  that  which,  under  these 
definitloiia,  may  be  called  interstate  commerce, 
can  be  aeparated,  1h§  judgment  qf  the  Supreme 
O^iut  «r  Alabama  i$  revened,  and  ihe  case  re- 
manded to  it,  vith  direetione  for  farther  pro- 
tmiimg9  ta  mformitiif  with  thie  cplnian. 


MEHTTABLB  B.  GREENE  bt  al.,  AppU., 

JAMBS  TAYLOR  bt  al. 

(See  &  a  Beporter^  ed.  iia4AL> 

StahOaqfldmitatioM-'^  two  yeari  Statute 
wkiek  tmUee  to  aeeionee  in  hankruptey,  ap' 
pHee  to  Am  grantee  beginning  to  run  against 
amignee,  eontinuee  to  run  againet  grantee^ 
now  period  of  iimiiation — redemption  flvm 
/bredeeure  eaJe    waiver  of  right, 

L  A  conTejance  bj  the  aaalfnee  In  bankruptoj 
Quinot  preyeot  the  operatton  of  the  bar  of  the 
Statute  acabist  the  araotee,  when  It  has  alreadj 
nin  againat  the  awlarnoe,  or  bring  into  action  a 
new  period  of  Umttation  dating  from  the  tbne  of 


1  Hot  oanttlntermpi  the  running  of  the  Statute 
aialDtt  the  olalm  or  right,  when  it  haa  onoe  oom- 
BMnoed  to  nm  agalnat  the  aaslgnee. 

1  The  imicfaaaer  takea  the  right  eum  onere^  aob- 
)eet  to  the  contlnuanoe  of  the  running  of  the 
Statute,  and  BubJect  to  the  faot  that  a  part  of  the 
tvo  jeara  haa  already  run  as  agalnat  the  olatm  or 
right,  while  It  was  in  the  handa  of  the  aaslgnee, 
and  to  tlie  oonaequenoe  that  when  aufBdent  ad- 
dttiooal  time  ahaU  haye  run  agalnat  it  In  the 
hand!  of  the  purchaaer  to  make  up  the  entire 
two  jeaa.  the  claim  or  right  wm  be  wholly  barred. 

1  Ho  initiation  of  a  new  period  of  limitation^  un- 
der any  statute,  beglna  to  run  In  favor  of  the 
puiobaaer  at  the  time  of  hla  purohaae,  whether 
the  two  years  wholly  elapaed,  or  only  a  part  there- 
of elapsed,  while  the  olaim  waa  owned  by  the  aa- 


1  Wbere  the  Statute  of  Ltmltationa  haa  begun  to 
ran  againet  the  right  of  an  assignee  In  bankrupt- 
ey  to  redeem  from  a  f oreoloaure  aale  and  oonvey- 
anceof  real  property  of  tlie  bankrupt,  the  Statute 
wottaneB  to  run  againata  aubaequent  grantee  of 
the  tame  property  by  oouTeyanoe  from  the  aa- 


tLlberifM  of  a  creditor  to  redeem  auch  property 
bj  rirtoe  of  a  judgment  la  walyed  by  hla  procur- 
Inr  the  property  to  be  aold  by  the  aaalgnee  in 
ttokraptoy  and  ita  prooeedato  be  applied  on  the 


[No.  128.]  ' 
i^TMdifoa.  MO,  fl,  1889.  Decided  Dec.  16, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Die* 


trict  of  Illinois  to  review  a  decree  that  plaintiff i 
may  redeem  lands  from  a  foreclosure  sale  and 
oouTeyance  on  payment  of  the  amount  found 
due  Uie  defendants  on  their  lien  on  the  land, 
and  that,  cm  such  payment  being  made,  de- 
fendants convey  the  land  to  plaintuts  by  quit- 
daim  deed.  Jxevereed  and  remanded,  with  di^ 
rectione  to  diemiea  the  euit. 

The  facts  are  stated  in  the  opinion. 

Opinions  below,  21  Fed.  Rep.  200,  27  Fed. 
Rep.  587. 

Meeere,  Oeorg^  L.  Paddock  and  John 
Lowell*  for  appellants: 

The  two  years'  limitation  set  up  in  the  an- 
swers, and  msisted  upon  in  the  assignments  of 
error,  applies  in  favor  of  appellants, — and  the 
bUl  should  be  dismissed. 

Rev.  Stat.  U.  S.  g  6057;  Bankrupt  Act  of 
March  2, 1867.  %  2;  Gifford  t.  Edme^  U.  a 
248  (25:  57);  Jenkine  v.  Bank,  106  U.  S.  571 
(27:  804);  Wisncr  v.  Brown/m  U.  S.  219  (80: 
1207):  Traery,  Olewe.  115  U.  S.  528  (29:  467). 

The  ienorance  of  the  assignee  is  immaterial 
as  a  reply  to  the  bar. 

Norhn  w.De  la  ViUebeaute,  1  Woods,  168; 
MeloerT.  Bagan,  15  U.  S.  2  Wheat  25  (4: 175); 
PheijMV.  Elliott,  29  Fed.  Rep.  58. 

Meeere,  Charles  E.  Pope  and  Charles 
B.  McCoy*  for  appellees: 

This  case  is  not  within  the  terms  of  the  Stat- 
ute of  Limitations.  The  limitation  clause  of 
the  Bankrupt  Act,  by  its  terms,  only  applies 
Id  contests  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  interest  adverse  to 
such  assignee. 

Baileg  v.  Gkner,  88  U.  S.  21  Wall.  846  (22: 
688):  Sargent  v.  ffelton,  115  U.  S.  852  (29: 414); 
Bartleey.  Gibeon,  17  Fed.  Rep.  298. 

Where  the  interest  adverse  to  that  of  the  as- 
signee has  been  acquired  through  fraud  and  the 
fraud  has  been  concealed,  the  two  years'  Stat- 
ute of  Limitations  does  not  commence  to  run 
until  the  discovery  of  the  fraud. 

Upton  V.  McLaughlin,  105  U.  S.  640  (26: 1197); 
Boeenthal  v.  Walker,  111  U.  8.  190  (28:  897); 
Ih-aer  v.  Olewe,  115  U.  S.  528  (29:  467);  Bctecr 
V.  Wood,  109  U.  S.  187  (27:  901):  Kilboum  t. 
Sunderland,  180  U.  S.  505  (82:  1005). 

Appellees  have  a  right  to  redeem  from  this 
trustee's  sale  by  reason  of  their  title  acquired 
through  sale  or  this  property,  under  their  Judg- 
ment  recovered  sgalost  Robertson  before  the 
bsnkruptcy  and  before  the  trustee's  sale. 

ShirUyy.  Watte,  8  Atk.  200;  KingY.  Marieeal, 
8  Atk.  192;  2  Story,  Eq.  Jur.  §  1028;  Dunlap 
V.  WHeon,  82  HI.  517;  Sumner  v.  Waugh,  56111. 
589:  Beach  v.  Shaw,  57  Dl.  19;  Freedman*e  Sav- 
ing d  Trvet  Co.  v.  EarU,  110  U.  S.  710  (28: 801). 

Mr.  Juetice  Blatehford  delivered  the  opin- 
ion of  the  court: 

On  the  1st  of  April,  1871,  Nathan  S.  Grow, 
of  Chicago,  Blioois,  executed  a  trust  deed  to 
Benjamin  £.  Gallup,  of  the  same  place,  to  se- 
cure the  payment  of  a  promissory  note  for 
$85,000,  payable  in  five  years  from  that  date, 
with  interest  at  the  rate  of  9  per  cent  per  an 
num.  payable  half-yearly  on  October  1  and 
April  1,  as  evidencea  by  10  interest  cou{>on8, 
beEuriog  the  same  date,  for  $1,575  each.  The 
note  was  payable  to  the  oider  of  Grow,  and 
was  indorsed  by  him  payable  to  David  R. 
Greene  or  order.    The  trust  deed  stated  that 
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the  $86,000  was  a  loan  to  Grow  made  by  the 
legal  holder  of  the  note.  Greene  was  the  per- 
son who  loaned  the  money.  He  resided  io 
New  Bedford,  Massachusetts.  The  real  estate 
oorered  by  that  trust  deed  was  at  the  northeast 
comer  of  West  Madison  and  Sheldon  Streets, 
in  Chicago,  belne  78  feet  on  West  Madison 
Street,in  front,  116  feet  deep,  on  Sheldon  Street, 
78  feet  in  the  rear,  on  a  line  parallel  with 
West  Madison  Street  and  on  a  sixteen-feet  al- 
ley, running  east  and  west,  and  116  feet  on  the 
east  line,  parallel  with  Sheldon  Street  It  was 
described  as  having  on  it  three  four-story  brick 
stores  with  stone  fronts,  fronting  on  West 
Madison  Street;  and  it  was  stated  that  a  block 

[417]  of  two-story-and-basement  brick  dwelling- 
houses  was  about  to  be  erected  on  the  property. 
The  front  piece  was  60  ^eet  deep;  then  came 
a  twelve-feet  court;  and  the  rear  part  was  44 
feet  deep.  The  entire  property  came  after- 
wards to  be  known  as  "the  Jefferson-Park 
Hotel  property ."  This  trust  deed  was  record- 
ed April  1, 1871. 

Grow,  on  the  9th  of  February.  1876,  con- 
veyed Uie  entire  property  to  WiUiam  Scott 
Robertson,  subject  to  an  incumbrance  of  $86,- 
000,  by  a  warranty  deed,  which  wai  recorded 
February  18,  1876.  The  loan  to  Grow  matured 
on  the  Ist  of  April,  1876,  and  in  the  spring  ot 
1877  negotiations  were  had  between  Robertson 
and  Greene  for  a  renewal  of  the  loan.  These 
negotiations  were  successful,  and  RoWrtson 
executed  a  trust  deed  dated  April  2, 1877  (the 
1st  of  April,  1877,  being  Sunday),  covering  the 
same  property,  to  Francis  B.  Peabody,  ofChi- 
cago,  to  secure  the  payment  of  a  promisBory 
note  for  $85,000,  which,  the  trust  deed  stateo. 
was  for  a  loan  of  that  sum,  made  on  the  dl^ 
of  the  date  of  the  trust  deed,  by  the  legal  hold- 
er of  the  note  to  Robertson,  the  note  being 
payable  three  years  after  date,  with  interest  at 
the  rate  of  7i  per  cent  per  annum,  payable  half- 
yearly  on  the  2d  of  October  and  Sd  of  April, 
with  six  interest  coupons  for  $1,813.60  each. 
The  name  of  David  n.  Greene  was  not  men- 
tioned in  the  trust  deed  or  in  the  promissory 
note.  The  six  interest  coupons  were  each  of 
them  signed  by  Robertson  and  made  payable 
to  his  order,  and  each  was  indorsed  by  him 
payable  to  the  order  of  David  R.  Greene.  The 
note  was  pavable  to  the  order  of  Robertson  and 
was  indorsed  by  him  payable  to  David  R.  Greene 
or  order.  It  stated  that  it  was  expressly  agreed 
that  if  default  should  be  made  in  the  payment  of 
any  installment  of  interest  when  it  should  be- 
come due,  and  such  default  should  continue  for 
80  days  thereafter,  the  principal  sum  should,  at 
the  election  of  the  legal  holder  of  the  note,  at 
once  become  due  and  payable,  such  election  to  be 
made  at  any  time  after  the  expiration  of  said 
80  days,  without  notice;  and  this  provision  of 
the  note  was  recited  in  the  trust  deed.  It  was 
provided  in  the  trust  deed  that,  if  default  should 

[418]  be  made  in  the  payment  of  the  principal  sum 
•ecured  by  the  note,  whether  It  should  have 
become  due  by  election  or  by  the  regular  ma- 
turity of  the  note,  or  if  Robertson  should  fail 
to  perform  its  agreements,  it  should  be  lawful 
for  the  trustee,  on  application  of  the  legal 
holder  of  the  note,  with  or  without  a  previous 
entry  on  the  premises,  to  sell  and  dispose  of 
them  and  all  right,  title,  benefit  and  equity  of 
ledemption  of  Kobertson,  his  heirs  and  assigni* 
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therein,  at  public  auction,  to  the  higfaesi  bidder^ 
for  cash,  having  first  given  notice  of  the  time 
and  place  of  such  sale  (such  sale  to  be  made  aft 
some  place  in  Cook  County,  Illinois),  by  publi- 
cation once  in  each  week  for  four  suocesaiTe 
weeks,  the  first  publication  to  be  at  least  80 
days  before  the  oay  of  sale,  in  some  newspeper 
published  in  Cook  County  authorieed  by  law 
to  publish  legal  notices,   personal  notice  to 
Robertson,  his  heirs  or  assigns,  or  any  peraoo 
daiminff  by,  through  or  under  him,  of  suck 
sale,  being  expressly  waived,  and  in  the  nanae 
of  the  trustee  to  execute  and  deliver  Io  the  pur- 
chaser at  the  sale  a  deed  of  conveyance  of  the 
premises  in  fee  simple;  and  that  all  the  redtala 
that  might  be  contained  in  sudi  deed,  setting 
forth  the  fact  of  such  default,  due  notice,  ad- 
vertisement and  sale,  and  any  and  all  soA 
oUier  facts  and  statements  as  might  be  proper 
to  evidence  the  legality  of  such  eale  ana  con- 
veyance, should  be  considered  and  taken,  on  all 
occasions,  and  as  between  all  peraoos,  to  be 
prima  facie  evidence  of  the  truth  of  all  the 
facts  and  matters  set  forth  in  such  recitals,  and 
such  deed  should  be  effectual  to  pass  the  title, 
and  all  the  right  and  equity  of  redemptloa  of 
Robertson,  Ids  heirs  and  assigns^  in  ana  Io  the 
premises  sold.    This  trust  &dd  was  a<daiowl- 
edged  by  Robertson  on  the  28d  of  July,  1877» 
ana  was  recorded  on  the  same  day. 

On  the  80th  of  July,  1877,  James  Taylor  and 
John  Bruce  recovered  a  Judgment  asainsa 
Robertson  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinois,  for 
$21,666.66  damages  and  $120.06  costs.  Robert- 
son took  steps  toward  bringing  a  writ  of  error 
to  review  that  judgment,  and  for  that  purpose 
procured  one  Hugh  Templetcm  to  sign  a  bond 
as  surety,  and,  to  indenmify  Templeton  there- 
for, executed  to  him  a  bond  and  a  mortgage 
covering  the  real  estate  aforesaid,  subject  to 
the  incumbrance  of  the  trust  deed  to  Peabody. 
This  mortgage  was  acknowledged  August  17»  [419] 
1877,  and  recorded  August  22, 1877.  As  tba 
writ  of  error  was  never  perfected,  Templeton 
did  not  become  liable,  and  the  mortgage  to  hiia 
was  no  incumbrance  on  the  memises. 

Robertson,  on  the  1st  of  September,  1877. 
leased  to  John  McAllister  the  second,  third  and 
fourth  stories  of  the  three  stores  fronting  on 
West  Madison  Street,  and  known  as  the  Jdier- 
son-Park  Hotel,  fortwoyea^s,  at  a  rent  of  $800 
a  month.  This  rent  was  afterwards  reduced  to 
$80  a  month  from  January  1, 1878. 

On  the  16th  of  October,  1877,  Taylor  and 
Bruce  issued  to  the  marshal  an  execution  oo 
their  judgment  This  was  returned  wboUr 
unsatisfied  on  the  12th  of  January,  1878;  and, 
on  the  24th  of  January,  1878,  they,  being  aliena, 
filed  a  bill  in  equity,  in  the  form  of  a  creditoi'a 
bill,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  against 
Robertson,  Templeton,  McAllister,  GaUup  and 
Peabody.  The  bill  was  founded  on  their 
Judgment  and  the  issuing  of  their  ezecutioo 
and  its  return  unsatisfie£  It  set  forth  that 
Robertson  was  interested  in  a  large  quantity  of 
real  estate,  including  the  before-mentloDed 
TOoperty,  78  feet  by  116  fe^  at  the  comer  of 
West  Sladison  Street  and  Sheldon  Street, 
which,  it  stated,  brought  in  a  large  rental 
montl^.  It  contahied  the  allegations  usual  la 
creditors'  bOls,  and  alleged  that  Robertson  had 

192  CJ.8. 


Greexs  v.  Tatlob. 


415-444 


ptopertT  which  ougbt  to  be  applied  to  the  pay- 
■MDt  of  the  plainUffs'  Judgment,  and  prated 
tbat  be  mi^t  discoyer  on  oath  wbat  assign- 
HMDtB  or  traosferabe  had  made  of  bis  property. 
It  ayored  that  the  defendants  other  than  RoV 
ertson  held  the  title  to  real  estate  belonging  to 
BobertaoQ,  for  the  purpose  of  def raudfiig  the 
l^imtiffa,  mod  prayed  for  a  discovery  on  oath 
if  soch  defendants  of  all  such  real  estate.  It 
od  not  mention  the  trust  deed  to  Gallup,  or  the 
tnst  deed  to  FtelK)dy,  or  the  mortgage  to 
TcmpletOD,  or  the  lease  to  McAllister. 

The  plaintiffs,  on  the  29th  of  January,  1878, 
issued  to  the  marshal  a  second  execution  on 
tbeir  judgment^  which,  on  the  10th  of  Feb- 
ruary, 1878.  was  levied  on  real  estate  of  Rob- 
ertson, not  including  the  premises  at  the  comer 
of  West  Madison  and  Sheldon  Streets. 

On  the  2d  of  March,  1878.  the  Ave  defendants 
to  the  bill  filed  a  general  demurrer  to  it,  for 
want  of  equity.  On  the  2Gth  of  March,  1878, 
the  conrt  entered  an  order  sustaining  the  de- 
■rarrer. 

RobtftBon  fafled  to  pay  to  Qreene  any  of  his 
interest  due  October  2,  1877,  and  April  2, 1878. 
being  two  installments  amounting  to  J2.d25, 
and  was  pressed  for  payment  by  Greene, 
through  Ptobody,  in. April  and  May,  1878. 
This  pressure  continued  through  the  summer  of 
1878^  and  Greene  complained  directly  to  Rob- 
crtscm  that  the  latter  was  receiving  the  rents  of 
ttM  property  and  paying  him  no  interest.  This 
pressure  took  the  shape  of  a  request  by  Greene 
to  BobertBon  that  the  latter  should  turn  over  to 
the  former  the  rents  of  the  property,  and  a 
itatement  that  otherwise  the  trust  deed  would 
he  foreclosed. 

Greene,  on  the  27th  of  August,  1878,  notified 
Pfeabody  in  writing  that,  by  reason  of  the  de- 
fiiilt,  continued  for  more  tnan  80  days^  in  the 
payment  of  the  installments  of  interest  due  Oc- 
tober 2. 1877,  and  April  2, 1878,  on  the  note 
ncnred  by  the  trust  deed  of  April  2,  1877. 
Greene  had  elected  to  make  the  principal  note 
St  once  due  and  payable;  and  that,  default 
having  been  made  in  its  payment,  he  requested 
Peabooy  to  proceed  at  once,  under  the  powers 
contained  in  the  trust  deed,  to  advertise  and  sell 
tbepremisea. 

Robertson,  on  the  20th  of  August,  1878,  no- 
tified Faabody  and  Greene  that  he  intended  to 
file  a  petition  in  bankruptcy,  and  that  he  pro- 
poied  to  go  to  Scotland  (which  was  his  native 
country)  to  see  what  arrangement  could  be 
BadeOT  his  a^Zairs,  and  to  turn  over  to  Greene, 
from  the  Ist  of  September,  1878,  the  rents  of 
1]    the  property  monthly. 

On  the  SOth  of  August,  1878,  Robertson 
ilgned  a  frnper,  addressed  and  delivered  to  Pea- 
mj  ss  trustee,  which  stated  that  the  note  se- 
cured by  the  deed  of  trust  was  held  by  Greene; 
that  Peahody  had  that  day  demanded  of  Rob- 
ertson the  possession  of  toe  premises  covered 
bythe  deed  of  trust,  on  account  of  a  breach  of 
the  covenants  contained  therein;  that  Robert- 
ioo  consented  to  Peabody's  taking  possession  of 
the  premises;  that  he  thereby  deUvered  such 
pcsKision  to  Peabody,  and  requested  the  ten- 
iDti  of  the  premises  severally  to  attorn  to  Pea- 
body;  and  that  it  was  understood  that  Ptobody 
dioold  respect  tiie  leases  granted  by  Robertson 
nd  bis  reservation  of  certain  rooms  mentioned 
b  the  lease  lo  McAllister.    On  this  paper  Pea- 
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body,  as  trustee,  wrote  an  order  addressed  to 
Edmund  A.  Oummings,  directing  him,  for 
Peabody  and  as  his  agent,  to  receive  from  Roh 
ertson  possession  of  the  premises  and  the  at- 
tornment of  the  tenants.  Six  of  the  tenants, 
including  McAllister,  on  the  same  day  signed  a 
paper  by  which  they  recognized  the  transfer  of 
the  possession  of  the  premises  from  Robertson 
to  Peabody  as  trustee,  and  respectively  attorned 
to  Peabody  as  to  the  premues  occupied  by 
them. 

Robertson,  on  the  81st  of  August,  1878,  filed 
in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  his  voluntaiT  peti- 
tion in  bankruptcy,  with  schedules.  In  the 
schedule  of  "Bankrupt  creditors  holding  se- 
curities," there  appeared,  under  the  heiMing 
"Names  of  Creditors,"  "David  R  Greene;* 
under  the  heading "R^dence and  Occupation,** 
"New  Bedford.  Mass.;"  under  the  heading 
"When  and  Where  Contracted,"  "April  2J877, 
at  Chicago,  DL^'  under  the  heading,  "value 
of  Securities,"  "Unknown;"  under  the  heading, 
"Amount  of  Debt."  "$85,000  and  interest  at  7^ 
per  cent,  since  April  2,  1877; "  and  under  the 
heading,  "  Particulars,"  "Note  for  money  bor- 
rowed to  take  up  old  mortgage  upon  property 
when  bought,  and  secured  oy  trust  deed  to  F. 
B.  Peabody  upon  lot  26  (except  the  east  2  feet 
thereof)  and  lots  27  and  28,  all  in  block  6,  in 
McNeill's  subdivision,  hi  Wright* s  Addition  to 
Chicago,  with  improvements  and  appurte- 
nances; property  known  as  487  and  489  and  491 
West  Madison  Street,  Chicago,  and  62  and  64 
Sheldon  Street; "  being  the  premises  in  ques- 
tion. 

Peabody,  on  the  2d  of  September.  1878.  no- 
tified Greene  that  he  would  forthwith  proceed 
to  advertise  the  foreclosure  sale.  On  the  same 
day.  Peabody,  as  successor  in  trust  to  €killup 
under  the  trust  deed  of  April  1, 1871,  made  to 
Gallup  by  Grow,  executed  and  acknowledged  a 
paper  releasing  to  Grow  all  the  interest  acquired 
under  the  trust  deed,  the  paper  stating  that  the 
indebtedness  secur^  by  that  deed  nad  been 
canceled. 

On  the  8d  of  September,  1878.  Peabody.  as  [422] 
trustee,  prepared  a  notice  of  sale,  dated  that 
day,  setting  forth  the  facts  of  the  date  and 
record  of  the  trust  deed  of  April  2, 1877;  the 
contents  of  the  note  secured  by  it ;  the  fact  that 
its  legal  holder,  as  thereby  authorized,  had 
elected  to  make  the  principal  sum  therein  men- 
tioned, and  the  same  had  thereby  become,  at 
once  due  and  pa3rable.  by  reason  oi  the  default, 
continued  for  more  than  80  days,  in  the  pay- 
ment of  the  installments  of  interest  due  thereon 
October  2, 1877,  and  April  2, 1878,  respectively; 
that  there  was  due  on  the  note  the  principal  sum 
of  $86,000,  with  interest  thereon  at  the  rate  of 
H  per  cent  per  annum  from  April  2. 1878,  and 
the  two  defaulted  installments  of  interest,  of 
$1,812.60  each,  with  interest  on  each  at  the  rate 
of  10  per  cent  per  annum,  from  the  dates  when 
they  respectively  became  due;  that  default  had 
been  made  in  the  payment  thereof;  that,  on  the 
demand  of  the  legal  holder  of  the  note,  the 
trustee,  on  October  7, 1878,  at  11  o'clock  in  the 
forenoon,  at  the  southwest  comer  of  Dearborn 
and  Monroe  Streets,  in  Chicago,  at  the  door  of 
No.  174  Dearborn  Street,  would  sell  at  public 
auction  to  the  highest  bioder  for  cash,  for  the 
uses  and  purposes  specified  in  the  trust  deed, 
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the  premiaes  described  therein  (repaatinff  the 
desCTiption  contained  In  the  tnut  dee$,  to- 
gether with  all  the  richt  title,  benefit  and 
equity  of  redemption  oi  KobertBon,  his  heirs 
and  assinis,  thaein;  and  that  the  records  of 
the  recorder's  office  showed  that  Templeton  had 
acquired  some  title  or  Interest  in  the  premises, 
as  assignee  of  Robertson,  subject  lo  the  trust 
deed.  This  notice  was  published  in  the  "  Chi- 
cago Journal/'  a  newspaper  of  general  circula- 
tioD,  printed  and  publiBhed  in  Chicago,  four 
times,  being  one  time  a  week  for  four  successive 
weeks,  the  date  of  the  first  paper  containing  the 
same  being  September  4,  lo78,  havinff  oeen 
published  and  issued  on  that  day,  and  the  date 
of  the  last  paper  containing  the  same  beinff 
September  28, 1878,  having  Men  published  and 
issued  on  that  day. 

Robertson,  on  the  7th  of  September,  1878, 
left  Chicago  for  Scotland:  and  on  the  same  day 
he  was  adjudicated  a  bankrupt  He  has  never 
since  been  in  Chicago. 

On  the  6th  of  October,  1878,  Taylor  and 
Bruce,  as  creditors  of  Robertson,  filed  a  peti- 
tion in  the  district  court,  in  bankruptcy,  sworn 
[423]  to  by  Charles  B.  McCoy,  their  agent  at  Chi- 
cago, setting  forth  their  Judgment,  and  statinff 
that  no  assignee  of  the  estate  of  Robertson  had 
vet  been  chosen;  that  Robertson,  in  his  inven- 
tory of  assets,  had  scheduled  a  la^ge  amount  of 
property  which  required  the  immediate  per- 
sonal attention  of  some  person  properly  au- 
thorized to  caretiierefor  and  preserve  the  same 
for  the  benefit  of  the  estate,  and  prevent  waste, 
injurv  and  loss  thereof:  that  among  the  assets 
so  scheduled,  with  other  real  estate,  was  "the 
property  known  as  the  Jefferson-Park  Hotel, 
on  West  Madison  Street.  Chicago."  The  peti- 
tion prayed  that  a  provisional  assignee  be  ap- 
pointed for  the  estate  of  Robertson,  with  the 
usual  powers  in  such  cases,  to  act  in  the  prem- 
ises until  the  regular  assiffneo  should  be  chosen. 
On  the  same  day,  Brad&rd  Hancock  was  ap- 
pointed by  the  district  court  provisional  assign- 
ee of  the  estate  of  Robertson,  "with  full  power 
and  authoritv  to  take  possession  of,  manage 
and  control  tne  same,  and  to  collect  the  rents 
due  said  estate." 

The  sale  under  the  trust  deed  took  place  on 
the  7th  of  October,  1878,  at  the  hour  and  place 
named  in  the  publish^  notice.  Greene  be- 
came the  purchaser,  and  Feabody,  as  trustee, 
on  the  same  day  executed  and  acknowledged  a 
deed  to  him,  whidi  was  recorded  October  10, 
1878.  That  deed  recited  the  making  of  the 
note  and  its  contents,  including  the  provision 
for  election  by  the  legal  holder  of  the  note  as 
to  the  becoming  due  of  the  entire  principal;  the 
making  and  recording  of  the  trust  deied;  the 
power  of  sale  given  by  it  to  the  trustee,  and  the 
provisions  in  it  for  notice  and  forgiving  a  decMl 
to  the  purchaser.  It  also  recited  the  default  in 
the  payment  of  the  two  installments  of  interest; 
the  election  by  the  legal  holder  of  the  note  that 
the  principal  sum  should  at  once  become  due 
and  payable;  the  amount  that  was  due  for  prin- 
cipal and  interest;  that  the  legal  holder  had  ap- 
plied to  the  trustee  to  advertise  and  sell  the 
premises:  that  he  had  advertised  them,  and  all 
right,  title,  benefit  and  equity  of  redemption 
ofRobertson,  his  heirs  ana  assigns,  therein,  for 
tale  at  public  auction  to  the  highest  bidder  for 
cash,  on  the  day  and  at  the  place  before  men- 
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tinned;  the  notice  he  had  given;  that  the  con-  ^^o^i 
tents  of  the  notice  were  in  confonni^  with  the  L^'^ J 
provisions  of  the  trust  deed  and  of  tne  statnte; 
that.  In  punuance  of  said  notice,  and  at  tha 
time  andTplace  of  sale  therein  mentioned,  he 
had  offered  the  premises  described  In  the  tmsl 
deed,  and  all  ri^^t,  title  and  equity  of  redemp- 
tion of  Robertson,  his  heirs  ana  aaslffns,  tbera* 
In,  for  sale  at  public  auction  to  the  hiriiest  bid- 
der for  cash;  that  Qreene  was  such  higheal 
bidder,  and  bid  therefor  $80,000,  which  was 
the  highest  bid;  and  that  the  same  were  ao> 
cordingly  struck  off  and  sold  to  Greene  at  that 

Erice.  The  deed  then  conveyed  to  Greene,  hii 
eirs  and  assigns,  forever,  the  premises  do> 
scribed  in  the  trust  deed,  by  the  descriptloo 
therein  contained,  together  inth  all  the  right, 
title,  benefit  and  equity  of  redemption  of  Rob- 
ertson, his  heirs  and  assigns,  therein,  to  have 
and  to  hold  the  same,  with  the  appurtenancea, 
to  Greene,  his  heirs  and  assigns,  forever.  It 
further  stated  that  Peabody  covenanted  to  the 
extent,  and  no  more,  that  he  had  fulfilled  all 
the  powers  and  trusts  in  said  deed  contained, 
in  respect  to  the  sale.  In  accordance  with  tha 
terms  of  the  trust  deed. 

The  $80,000  for  which  Greene  purchased  the 
property  was  applied  to  pay  the  first  and  seo> 
ond  interest  coupons,  with  interest  thereon  to 
October  17. 1878,  and  interest  on  the  note  to 
that  date  mm  April  2,  1878,  the  expense  of 
advertising,  the  fees  of  the  trustee,  ana  sundiy 
back  taxes;  and  the  balance  of  the  amountl 
$24,107.48,  was  indorsed  by  the  trustee  as  paid 
on  the  principal  of  the  note  for  $85,000.  on  the 
17th  of  October.  1878. 

On  the  28d  of  October,  1878,  the  release  by 
Peabody,  as  successor  Ui  trust,  of  the  trusl 
deed  from  Grow  to  Gallup,  was  reoorded. 
.  Greenedied  at  New  Bedford  on  thellMh  of 
May,  1879. 

On  the  7th  of  July,  1879,  a  warrant  in  bank- 
ruptcy was  issued  against  the  estate  of  Robert- 
son. 

Bradford  Hancock  was,  on  the  24th  of  Julr, 
1879,  appointed  as8ignee;in  bankruptcy  of  Rob- 
ertson, and  on  the  same  day  the  r^^ister  aa- 
slgned  to  him  all  the  estate,  real  and  personal, 
or  Robertson,  including  all  the  property,  of 
whatever  kind,  of  which  he  was  possessed,  or 
in  which  he  was  interested,  or  entitled  to  have,  r  a«si 
on  the  81st  of  August,  1878,  except  property  l***J 
exempt  by  section  6040  of  the  Revised  Btatutea. 

Taylor  and  Bruce,  on  the  28d  of  March,  1880, 
filed  in  the  bankruptcy  court  a  proof  of  dobi 
against  Robertson,  founded  on  their  judgment 
and  on  the  levy  made  FebruarylO,  1978,  under 
the  execution  issued  January  29,  1878.  They 
claimed  therein  a  lien,  by  virtue  of  the  Judg- 
ment, on  all  the  real  estate  of  Robertson,  and 
by  virtue  of  such  levy,  on  the  portion  thereof 
on  which  it  was  levied,  and  a  first  preference 
on  all  the  proceeds  of  the  property  covered  by 
the  lien  of  the  Judgment  and  the  levT. 

On  the  25th  of  March,  1880,  Tayk>r  and 
Bruce  filed  a  petition  in  tlie  bankraptcy  court, 
setting  forth  the  recovery  of  their  Jodnnettt; 
the  issuing  and  return  unsatisfied  of  thdr  exe- 
cution of  October  10,  1877;  the  filing  of  their 
creditor's  bill  in  the  circuit  court  on  the  24th 
of  January,  1878;  the  fact  that  they  had  proved 
their  debt  in  the  bankruptcy  court;  that  on  th« 
80th  of  July,  1877,  the  date  of  the  recovery  o< 
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thdriodgnieiit,  Robertson  owned  real  estate, 
•D  of  vmeh  was  incumbered  with  sales  for 
tun,  and  the  greater  part  with  mortgages  or 
deeds  of  tmat  Id  about  or  near  the  full  value 
Ubatalt  m>  that  of  the  latter  class  he  was,  at  the 
Hme  of  the  fltiiig  of  the  petition  in  bankruptcy, 
it  best  ooIt  inyested  with  an  equity  of  re- 
dsmntioo ;  that  at  the  time  their  Judgment  was 
XHidered,  and  at  the  time  of  the  flfing  of  the 
petftion  in  bankraptcj,  he  owned  sundry  real 
eitate  which  was  umncumbered  except  by 
tax  sales  and  judgments  (describing  it);  that, 
at  those  times,  he  owned  or  had  Interest  in 
ml  estate   incumbered  by    mortgages  and 
trost  deeda,  and  also  by  tax  liens,   describ- 
ing it,  and  as  part  of  it  describing  the  prop- 
er^ 78  feet  by  116  feet,  on  the  comer  of 
West    Madison    Street  and   Sheldon  Street, 
^ineombranoe,  $85,000,  besides  interest  and 
taxes:"  that  on  the  29th  of  January,  1878.  they 
issoea  a  second  execution  on  their  Judgment: 
that  on  the  10th  of  Februair,  1878,  it  was  levied 
on  sU  the  real  estate  described  in  the  petition, 
excepta  small  portion  in  Cook  Coimtv,  Illinois, 
mbA  wamhamkf  ineimibeted jthat  before  any 
sale  was  made  by  the  marshal  Robertson  went 
iato  bankruptcy,  and  no  sale  had  ever  be^su 
made  imder  the  execution,  but  the  levy  was  in 
fane  as  a  flrat  lien  of  any  Judgment;  that  they 
wen  entitled  to  have  the  amount  of  their  Judg- 
neot  paid  out  of  the  proceeds  of  the  sale  of  the 
sfopeity,  to  the  exclusion  of  all  the  other  cred- 
BOO  of  Bobertson,  except  those  who  held  mort- 
nga  or  liens  prior  to  their  Judgment;  and  that 
wj  were  wimnff  and  desirous  to  have  the  ad- 
ministration and  enforcement  of  the  Hem  of 
i5eir  Judgment  transferred  to  the  bankruptcy 
court,  and  established  by  that  court,  and  en- 
totced  against  the  property  of  the  bankrupt 
«ttte.    Theiy  prayed  that  their  Hen  might  be 
ertablished  against  the  desoJbed  real  estate; 
that  Hancock,  the  assignee,  might  be  ordered 
to  seD  said  real  estate  and  apply  the  proceeds 
to  psv  their  Judgment;  and  that  they  might  be 
perautted  to  purchase  at  the  sale  and  oedit 
tbeir  bids  on  &e  Judgment. 

Hancock,  the  assignee,  on  the  2d  of  ApiiS, 
1860,  presented  a  petition  to  the  bankruptcy 
eovt,  in  answer  to  a  rule  for  him  to  snow 
etuse,  iasoed  on  the  filing  of  the  netition  of 
,  Tsylor  and  Bruce  of  March  25, 1^.  setting 
ibith  that  he  believed  the  allegations  of  that 
petition  to  be  substantially  correct,  and  that  he 
odieted  it  was  for  the  best  interest  of  the 
bsnknipt's  estate  that  said  real  estate  should  be 
•oM  without  further  delay.    He  prayed  for  an 
order  directing  him  to  sell  it;  that  it  be  sold 
subject  to  all  taxes,  liens  and  incumbrances 
thereon,  except  the  Judgment  of  Taylor  and 
Bnioe  and  Judgments  rendered  subsequently 
thereto;  and  that  he  be  ordered  to  bring  tne  pro- 
ceeds of  sale  into  court  or  make  sudi  other  dis- 
podtion  of  them  as  the  court  should  direct 
Oo  this  petition,  and  on  the  same  day,  an  order 
was  made  by  the  bankruptcy  court,  on  the  con- 
tem  of  the  assignee,  of  Taylor  and  Bruce,  of 
the  binkrupt,  and  of  two  creditors  by  a  Judg- 
Bent  subsequent  to  that  of  Taylor  and  Bruce, 
^i^ectinff  the  assignee  to  sell  all  the  real  estate 
<tf  the  bankrupt,  free  and  clear  of  the  lien  of 
^  Jodgments  mentioned,  "but  subject  to  aJl 
Qther  linis  and  incumbrances  thereon,  and  all 
texes  and  assessments  thereon,"  and  to  bring 


the  proceeds  of  the  sale  into  court,  to  be  paid 
to  such  Judgment  creditors  according  to  the 
priority  of  their  liens  on  the  prop^ty  sold,  to 
the  amount  of  their  respective  judgments. 

On  the  26tb  of  April,  1880,  the  asdimee 
made  a  report  to  the  bankruptcy  court,  setting  [427] 
forth  that,  on  the  24th  of  AprU,  1880,  he  had 
sold  to  the  highest  bidder  for  cash  all  the  right, 
title  and  interest  of  the  bankrupt,  and  of  him- 
self as  assignee,  to  real  estate  which  he  de- 
scribed, free  and  dear  of  the  lien  of  the  Judg- 
ment and  execution  levy  of  the  creditors 
mentioned  in  the  order  of  sale,  "but  subject  to 
all  other  Uens  and  incumbrances  thereon,  and 
taxes  and  assessments  thereon."  The  descrip- 
tion induded  the  premises  at  the  comer  of 
West  Madison  Street  and  Sheldon  Street,  with 
the  buildings  thereon,  at  the  sum  of  $250,  to 
L.  G.  Pratt,  trustee.  The  groes  proceeds  of 
sale  were  $6, 122,  and  the  net  proceeds  $5, 107.42, 
which  the  assignee  reported  to  the  register  on 
the  27th  of  May,  1880. 

The  register,  on  the  14th  of  J  ne,  1880,  made 
an  order  directing  the  aasifi^ee  to  pay  to  Tay- 
lor and  Bruce  $5,058  out  of  the  proceeds  of  the 
sale. 

On  the  17th  of  June,  1880,  the  assignee,  by  a 
deed  recorded  on  the  80th  of  August,  ISbO, 
conveyed  to  Lorin  G.  Pratt,  trustee,  certain 
real  estate  purchased  by  him  at  said  sale,  in- 
cluding the  premises  at  the  comer  of  West 
Madison  and  Sheldon  Streets.  The  deed  re- 
dted  the  prior  proceedings  in  bankruptcy,  the 
order  of  sale  and  its  confirmation,  and  the  or- 
der for  a  deed,  and  conveyed  all  the  right,  title 
and  interest  of  the  bankrupt,  which  he  had  on 
the  81st  of  August,  1878,  and  of  the  assignee, 
subject  to  all  unpaid  taxes  and  to  all  liens  and 
incumbrances,  unless  by  the  terms  of  sale  ex- 
pressly excepted,  to  the  real  estate  described  in 
the  deed. 

Robertson,  on  the  4th  of  December,  1880, 
filed  his  petition  for  adischaige  in  bankruptcy. 

Taylor  and  Bmce.  on  the  22d  of  December, 
1880,  directed  the  marshal  to  release  the  levy 
made  February  15,  1878,  and  to  return  the  exe- 
cution of  January  29,  1878,  unsatisfied.  This 
was  done. 

On  the  5th  of  January,  1881,  under  an  exe- 
cution issued  t  >  the  marshal  on  the  previous 
day,  on  the  Jud^^  ^ent  of  Taylor  and  Bruce,  be 
levied  on  certain  real  estate  of  Robertson,  in- 
cluding the  (premises  at  the  c  mer  of  West  r4.oai 
Madison  and  Sheldon  Streets,  with  all  the  L«»oi 
buildings  and  improvements  thereon,  and  on 
the  27tb  of  January,  1881,  sold  the  premises  at 
the  comer  of  West  Madison  and  Sheldon 
Streets  to  Lorin  G.  Pratt,  trustee,  for  the  sum 
of  $5,000.  No  deed  appears  to  1  ave  been  made 
under  this  sale. 

No  proceedings  having  been  taken  in  this 
suit  since  the  demurrer  to  the  original  bill  was 
sustained,  ao  order  was  made  on  the  6th  of 
July,  1881,  after  an  interval  of  more  than  three 
years  and  three  months,  giving  leave  to  the 
plaintiffs  to  amend  their  bill  and  also  to  file  a 
supplemental  biU. 

On  the  17th  of  September,  1881,  they  filed 
an  amended  and  supplemental  bill,  dismissing 
the  original  bill  as  to  all  the  real  estate  except 
that  situated  at  the  comer  of  West  Madisou 
and  Sheldon  Streets,  78  feet  by  116  feet,  with 
I  the  buildings  thereon  erected.    This  new  bill 
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recites  the  contents  of  the  original  bill,  and 
•tales  that,  on  a  demurrer  thereto,  the  court 
held  that  aJl  the  property  and  estate  of  Robert- 
son, so  far  as  it  could  be  discovered,  must  first 
be  exhausted,  before  the  court  could  interfere 
in  eauity  to  compel  the  discovery  and  relief 
sought,  and  required  the  plaintiffs  to  wait  until 
all  such  visible  property  and  estate  was  so  sold 
and  exhausted.  It  sets  forth  the  contents  of 
Uie  trust  deed  from  Grow  to  Gallup;  that  Pea- 
body  was  the  successor  in  trust  of  Gallup;  that 
the  deed  was  made  to  secure  the  payment  of  an 
indebtedness  of  $85,000  to  Greene;  that  Pea- 
body  had  been  in  possession  of  the  premises, 
and  receiving  the  rents  and  profits,  amounting 
to  more  than  sufficient  to  pay  all  the  interest  on 
the  debt,  and  the  taxes,  insurance  and  expenses 
of  carnring  the  property;  that,  in  pursuance  of 
a  fraudulent  scheme  to  place  the  property  be- 
yond the  reach  of  the  plidntiffs,  Robertson,  on 
the  28d  of  July,  1877,  which  was  two  days  af- 
ter the  verdict  was  returned  in  their  suit  against 
Robertson  and  seven  days  prior  to  the  render- 
ing of  their  judgment,  executed  a  second  deed 
of  trust  to  F^body.  to  secure  an  alleged  addi- 
tional indebtedness  of  Robertson  of  $86,000; 
that,  for  the  purpoee  of  making  it  appear  that 
the  trust  deed  had  been  made  baoie  the  verdict 
was  rendered,  it  and  the  note  were  dated  back 
to  April  2, 1877;  that,  for  the  purpose  of  pre- 
[429}  ventinfi'  the  plaintiffs  from  learning  who  was 
the  real  holder  of  the  note  and  the  interest  cou- 
pons, or  whether  the  deed  was  a  bona  fide  Hen 
in  addition  to  the  first  lien,  the  note  was  made 
payable  to  the  order  of  Robertson  and  indorsed 
by  him  in  blank;  that  said  trust  deed  wa«  only 
a  renewal  of  the  former  trust  deed  from  urow 
to  Gallup,  and  was  made  to  secure  to  Greene 
said  debt  to  him,  and  was  not  an  additional  in- 
cumbrance  on  the  property;  that  said  first 
mortgage  should  have  been  released  of  record 
so  that  the  plaintiffs  might  ascertain  f^m  the 
record  the  true  amount  of  the  incumbrance; 
but  it  waa  withheld,  making  it  appear  that  the 
property  was  sublect  to  $70,000  Incumbrance, 
instead  of  only  $85,000;  and  that  Robertson 
prayed  an  appeal  from  said  Judgment  to  the 
Supreme  Court  of  the  United  States,  which  ap- 
peal waa  not  perfected,  but  on  account  of  its 
pendency  the  plaintifls  were  unable  to  issuemn 
execution  on  their  Judgment  until  October  16, 
1877.  The  new  bill  then  recites  the  mortgi^ 
to  Templeton,  and  avers  that  it  ought  to  be 
canceled  of  record.  It  then  sets  forth  the  mak- 
ing of  the  lease  to  McAllister  for  two  vears 
from  September  1, 1877,  at  a  rent  of  $800  a 
month,  and  the  reduction  of  the  rent  to  $80  a 
month  from  January  1, 1878,  and  avers  that 
this  was  done  for  the  purpose  of  lessening  the 
income  from  the  property,  so  that  it  wotud  be 
insufficient  to  pav  the  taxes,  insurance  and  ex- 
penses, and  the  interest  on  the  loan;  and  that 
the  plaintiffs  used  due  diligence  to  reach  the 
estate  of  Robertson,  but  were  unable  to  realize 
anything  therefrom  by  execution.  It  then  sets 
forth  the  turning  over  by  Robertson  to  Pea- 
body,  as  agent  and  trustee  for  Greene,  of  all 
the  leases,  rents  and  profits  of  the  premises: 
and  alleges  that  this  was  done  in  pursuance  of 
the  fraudulent  scheme  aforesaid,  and  under  an 
arrangement  substantially  as  follows:  Robert- 
son was  to  go  through  bankruptcy  and  obtain 
a  discharge;  Greene  and  Peaboay  were  to  cany 
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the  property  and  collect  the  income  from  it, 
but  oy  reason  of  such  reduction  of  the  rent  the 
Income  would  be  insufficient  to  carry  it;  Pea- 
body  was  thereupon  to  declare  a  forfeiture  for 
nonpayment  of  interest,  and  sell  the  property 
under  the  deed  of  trust,  and  thus  cut  out 
the  lien  of  the  plaintiffs'  Judgment,  and  also 

grevent  the  property  from  coming  to  tha 
ands  of  the  assignee  in  bankruptcy;  but  L^^J 
Robertson,  or  his  agent,  said  McAllister,  waa 
to  be  allowed  to  re£em  from  such  aale,  after 
Robertson  had  procured  his  discharge,  upon 
paying  the  amount  actually  due  according  to 
the  terms  of  the  loan,  and  the  expenses  Incur- 
red in  canying  the  property,  less  the  amount 
received  from  the  rents  and  profits  thereof,  the 
same  as  if  no  sale  had  been  made;  the  release 
of  the  trust  deed  to  Gallup  was  to  be  withhdd 
from  record,  so  as  to  prevent  any  outside  bid- 
der and  the  plaintiffs  from  bidding  at  the  sale; 
such  arrangement  was  made  with  Robertaon, 
and  McAllister,  his  agent,  and  Peabody,  m 
agent  for  Greene,  began  to  ooDecl  the  ranta  of 
the  premises  under  the  leases,  and  they  were, 
if  Judicioudy  and  honestly  aFq;>lied,  more  tbaB 
sufficient  to  carry  the  property  and  pay  the  in- 
terest on  the  loan;  but  they  were  not  applied 
to  that  purpose.  The  new  bill  further  seta 
forth  that,  immediately  on  the  making  of  soch 
arrangement,  Robertson  filed  his  petition  ia 
bankniptcy,  and  very  soon  afterwarda  left  tb» 
United  States  and  haa  since  remained  oontino- 
ously  absent  therefrom,  so  that  he  could  not  \» 
examined;  that  Peabody  proceeded  to  declare 
a  forfeiture  of  the  trust  deed  for  nonpayment 
of  interest  on  the  loan,  and,  on  October  7, 1878, 
pretended  to  sell  the  premises,  and  execated  a 
deed  thereof  to  Greene  for  a  pretended  bid  aft 
the  sale  of  $80,000;  that  after  the  aale  an  agree- 
ment was  made  bv  Robertson,  either  in  person 
or  by  his  agent  McAllister,  with  Greene,  and 
Peabody,  as  the  affent  of  Greene,  whereby 
Greene  was  to  hold  the  property  and  coUed 
the  rents  and  apply  them  to  carrying  the  prop- 
ertv,  and  to  allow  Robertson  or  McAllister  to 
reaeem  on  payment  of  the  amount  of  the  in- 
cumbrance and  interest,  and  the  cost  of  carry- 
ing the  property,  less  the  amount  of  renta  r»> 
ceived,  the  same  as  if  no  sale  had  been  made; 
that  the  notice  of  sale  waa  insufficient  and  de- 
fective; that  the  release  of  the  trust  deed  to  Gal- 
lup was  purposely  withheld  from  record;  thai 
the  plaintiffs  had  no  actual  notice  of  the  aalsL 
but  it  was  concealed  from  them  and  ther  did 
not  learn  of  it  until  long  afterwards;  ana  that 
the  deed  of  June  17, 1^,  by  the  asaignfe  in 
bankruptcy,  on  his  sale,  was  made  to  Lotia 
Grant  Pratt  aa  trustee  for  the  plaintiffa.  It  theo 
sets  forth  the  purchase  of  the  property  by  the  r43|i 
plaintifts  for  $5,000,  at  the  marshal's  sale;  that  ^ 
Greene  died  after  the  pretended  purchase  by 
him  of  the  premises  at  the  sale  by  Peabody; 
that  on  his  death  whatever  right,  title  or  in- 
terest he  had  in  and  to  the  premises  passed  to 
tmd  heoune  vested  in  Mehitable  B.  Greene,  his 
widow;  William  W  Crapo  and  Chariea  W. 
Clifford,  as  trustees  of  Robert  B.  Greene,  Sosaa 
G.  Page,  Horatio  N.  Greene  and  Frands  B. 
Greene;  and  said  Robert  B.  Greene,  Susan  G. 
Page,  Horatio  N  Greene  and  Fkands  B. 
Greene,  as  the  heirs-at-law  or  deviseea  oi 
said  David  R  Greene,  and  waa  stQl  so  held  by 
and  vested  in  them;  that  anch  hdia-ai-law  or 
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Aertaen  are  eftteni  of  Massachutetts  and  of 
hiD  m;  and  that  £.  A.  CnmmiDgs,  a  citizen 
of  mmoiB^  fe  the  acent  for  the  property,  and 
eoQecting  the  rents  for  the  hein  or  deviseea  of 


The  new  bill  makes  as  defendants  the  five 
persona  who  were  defendants  to  the  original 
bOl,  and  alao  the  widow  and  the  heirs  or  dsT- 
iaees  aboTe  named  of  Qreene,  and  their  tros- 
tees,  and  Oummings,  their  arnit  Its  prayer 
b  that  the  mortgage  to  Tempieton  may  be  de- 
clared ycM;  that  the  deed  from  Peaoody  to 
Greene  may  be  set  aside  as  against  the  r&hts 
of  the  plaintiffs;  that  Qreene»  dnrinj;  his  life- 
time, and  hia  heirs  or  devisees,  and  Cmnmings 
ss  thfdr  agent,  may  be  decreed  to  be  mort- 
gagees in  poesesHon;  that  they*  and  Peabody 
muLe  full  answer  in  the  premises;  that  an  ac- 
coant  be  taken;  and  that  the  plaintiffs  be  al- 
lowed to  redeem  on  paying  the  amomit  found 
to  be  due. 

All  of  the  defendants  except  Robertson  and 
Tempieton  entered  an  appearance  in  the  suit 
<m  the  21st  of  November,  1881 

The  i>laintifr8.  on  the  16th  of  December, 
1881.  consented  to  the  discharge  of  Robertson 
hi  bankruptcy. 

On  the  Slst  of  December,  1881,  all  of  the  de- 
feiulants  who  so  appeared,  except  McAllister, 
put  hi  an  answer  to  the  original  bill  and  the 
amended  and  supplemental  bill,  denying  aU 
the  aUega^na  imputing  fraud  to  the  saia  de- 
fendants or  to  Greene  in  his  lifetime,  and 
elaiming  that  the  foreclosure  prooeedincs  by 
Greene  and  Peabody  were  had  in  good  faith. 
On  the  Oth  of  February,  1882,  a  replication 
to  this  answer  was  filed,  and  on  the  6th  of 
Jtme,  1882,  the  cause  was  referred.to  a  master, 
to  take  proofs  and  report  them. 

After  some  proofs  had  been  taken  on  the 
part  of  the  plaintifiEs,  aoid  on  the  4th  of  Jan- 
asiy,  1888,  the  plaintiffs  filed  an  amendment 
to  their  amended  and  supplemental  bill,  which 
sfoi  that  Peabody,  in  order  to  conceal  the 
time  of  the  sale  from  the  plaintiffs,  caused  the 
notice  of  sale  to  be  published  in  "  The  Chicago 
Weekly  Journal/'  a  newspaper  which  was  not 
read  In  the  City  of  Chicago  and  had  no  drcu- 
latkm  in  said  city  or  in  Cook  County;  that  the 
pendses  sold  were  composed  of  three  separate 
ioti;  tiiat  the  north  44  feet  of  the  property  was 
Marated  from  the  south  portion,  fronting  on 
west  Madison  Street,  by  an  alley  or  court  12 
feet  wide;  that  such  north  44  feet  werediyided 
into  two  lots  of  22  feet  each,  on  each  of  which 
■tood  a  brick  dwelling-house  22  feet  wide  and 
fnmtiDg  on  Sheldon  Street,  which  were  used 
forpriyate  dwelling-houses,  and  were  entirely 
distmct  from  the  hotel  part  of  the  premises; 
^  Peabody  sold  the  proper^  in  bulk  to 
weae,  at  half  its  value,  when  it  was  his  duty 
to  have  sold  it  in  separate  lots;  and  that,  if  he 
had  10  offered  it,  the  part  of  it  used  for  a  hotel, 
•od  fronting  on  Madison  Street,  south  of  the 
*||i^  or  court,  would  have  brought  more  than 
coffident  to  pay  off  the  debt,  interest  and  costs. 
On  the  Oth  Of  January,  1888,  the  defendants 
snswered  this  amendment,  denying  its  allega- 
tions, and,  on  the  29th  of  January,  1888,  they 
ttieoded  their  answer  by  averring  that,  as  to 
io  mudi  of  the  bill,  amended  bul  and  sup- 
gonent  as   allied  any  agreement  between 
weeoe  and  Hobertson  for  the  redemption  or 
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repurchase  of  the  premises  by  Robertson,  such 
supposed  agreement  was  not  in  writing,  signed 
by  Greene  or  by  any  person  by  him  authomed 
in  writing,  according  to  the  Statute  of  Ulinois 
in  such  case  made  and  provided. 

On  the  27th  of  October,  1888,  the  master  re- 
ported the  proofs  to  the  court,  and  the  cause 
was  heard  before  Judffe  Blodgett,  in  Novem- 
ber, 1888;  and,  on  the  14th  of  April,  1884,  he 
filed  an  opinion,  which  is  reported  in  21  Fed. 
Rep.  209,  deciding  the  case  in  favor  of  the 
plaintiffs. 

A  motion  for  a  rehearing  was  made  and  over- 
ruled on  the  7th  of  Jul  v,  1884,  and  on  the  20th 
of  July,  1884,  an  interlocutory  decree  was  en- 
tered, finding  that  the  equities  of  the  cause 
were  with  the  plaintiffs;  that  they  were  en- 
titled to  redeem  the  premises  in  question  from 
the  indebtedness  secured  thereon  in  favor  of 
the  heirs  and  representatives  of  the  estate  of 
David  R.  Greene,  deceased,  upon  such  terms 
as  might  be  thereafter  fixed  by  the  court;  and 
that  a  reference  be  had  to  a  master,  who  was 
named,  to  take  and  report  to  the  court  an  ac- 
count of  what  was  due  to  such  heirs  and  rep- 
resentatives, for  principal  and  interest,  on  the 
debt  secured  by  the  trust  deed  to  Peabody,  and 
of  the  amounts  paid  for  taxes,  assessments  and 
charges  provided  for  in  such  trust  deed,  and 
an  account  of  what  had  been  paid  by  said  de- 
fendants for  necessary  repairs  and  improve- 
ments, and  an  account  of  the  rents  and  profits 
of  the  premises,  and  to  report  such  accounts 
with  the  evidence. 

Those  accounts  were  taken,  and  the  master 
filed  his  report  on  the  15th  of  Julv,  1886,  find- 
ing due  to  the  defendants  on  the  l2th  of  June, 
IwS,  on  the  principles  stated  in  the  interlocu- 
tory decree,  |45, 641.66.  Both  parties  filed  ex- 
ceptions to  this  report  Before  they  came  on 
for  hearing,  and  on  the  4lh  of  January,  1886, 
the  defendants  moved  for  leave  to  amend  their 
answer,  so  as  to  setup  the  limitation  of  actions 
provided  by  the  Bankruptcy  Statute.  Tbe 
consideration  of  the  motion  was  postponed  un- 
tfl  the  final  hearing  of  the  cause. 

The  case  came  on  to  be  heard  on  the  1st  of 
April,  1886.  and  on  the  8d  of  April,  1886,  tbe 
court  made  an  order  allowing  the  defendants 
so  to  amend  their  answer,  and  also  sranting 
leave  to  the  plaintiffs  to  amend  their  bill,  and 
ordering  the  replication  to  the  original  answer 
to  stand  as  a  replication  to  such  amendment 
thereto,  and  giving  leave  to  either  party  to  put 
in  before  the  master  further  evidence  on  the 
subject  matter  of  such  amendments,  directing 
the  master  to  continue  the  account  from  June 
12,  1885,  to  April  1,  1886,  and  ordering  that 
such  additional  evidence  and  statement  of  ac- 
count be  considered  as  if  taken  before  the 
hearing,  and  that  all  exceptions  to  the  former 
report  of  the  master  be  considered  as  excep- 
tions to  such  supplemental  matters. 

In  pursuance  of  such  leave,  the  plaintiffs 
amended  their  amended  and  supplemental  bill, 
by  averring  that  neither  they  nor  the  assignee  in 
bankruptcy  had  any  knowledge  that  the  sale 
by  Peabody  had  been  made,  until  the  24th  of 
April,  1880;  that  tbey  did  not  have  any  knowl- 
edge of  such  collusive  agreement  between 
R^)ertson  and  his  agents,  and  Peabody,  as 
trustee  for  Greene,  until  on  or  about  Septem- 
ber 18, 1881:  that  the  details  of  such  agreement 
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did  not  come  to  their  knowledge  until  the  tak- 
ing of  the  evidence  in  the  cause;  that  such  sale 
and  agreement  were  purposely  concealed  hv 
all  parties  thereto,  notwitnstanding  all  due  dil- 
ifi;enoe  was  used  to  discover  the  same;  that 
Peahody  having  been,  prior  to  the  making  of 
the  sale,  placed  in  possession  of  the  property  as 
agent  ana  trustee,  and  there  being  no  apparent 
change  in  the  possession  of  the  property  there- 
after, there  was  nothing  to  advise  the  plain  tifb 
of  the  sale,.unle8S  they  had  accidentally  dis- 
covered the  record  of  the  deed  from  Peahody 
to  Greene;  and  they  made  no  examination  for 
that  for  the  reason  that,  by  the  conduct  of 
Robertson  and  his  agents  and  of  Peabody,  they 
had  been  lulled  into  the  belief  that  no  foreclos- 
ure or  sale  would  be  made,  at  least  prior  to 
April  2,  1880,  when  the  debt  secured  by  the 
trust  deed  to  reabody  would  mature;  that  the 
sale  made  by  Peabody  October  7,  1878,  was 
made  after  the  filing  of  the  petition  of  Robert- 
son in  bankruptcy,  August  81,  1878,  and  be- 
fore the  appointment  of  his  assignee,  July  24, 
1879,  and  while  there  waa  no  representative  of 
the  estate  of  Robertson  and  of  his  equity  of  re- 
demption in  the  property,  on  whom  the  notice 
of  sale  could  operate,  or  who  could  protect  the 
estate  and  the  creditors;  that  the  sale  was, 
therefore,  void  as  against  the  rights  of  the  plain- 
tUfs,  and  as  asainst  the  assignee  in  bankruptcy 
and  the  plaintiffs  as  purchasers  of  the  title  and 
right  of  such  assignee,  under  the  provisions  of 
the  Bankruptcy  Statute;  that  sucn  sale,  made 
under  such  circumstances,  should  not  in  equity 
be  allowed  to  cut  off  the  plaintiffs  from  theur 
right  to  redeem  from  the  trust  deed,  notwith- 
standing the  sale  and  the  deed  thereunder;  and 
that  the  plaintifb  should  be  decreed  to  have 
taken  the  title  of  Robertson  in  and  to  the  prop- 
erty in  the  same  condition  as  it  was  on  the  Slst 
of  Auffust,  1878,  unaffected  by  the  sale  by 
Pealxxty,  and  with  full  right  to  redeem  from 
the  trust  deed  aa  if  no  sale  had  been  made. 

The  defendants  filed  the  proposed  amend- 
ment to  their  answer.  As  to  ue  allegation  that 
the  sale  by  Peabody  took  place,  and  his  deed 
to  Qreene  was  made,  pending  the  proceedings 
in  bankruptcy,  and  before  the  election  of  an 
assignee,  or  at  a  time  when  the  power  of  sale 
under  the  trust  deed  was  suspended,  and  aa  to 
any  other  irregularity  in  the  notice  of  sale,  or 
any  riffht  in  the  plaintiffs  or  in  said  Pratt,  de- 
rived mm  the  assignee  in  bankruptcy,  to  set 
aside  the  deed  from  Peabody  to  Qreene  for  any 
matter  alleged,  it  says  that  the  right  to  do  so, 
if  it  ever  existed,  belonged  to  the  assignee  and 
the  provisional)  assiffnee,  as  representing  the 
credftors  in  the  banKruptcy  proceeding;  that 
the  assignees  and  the  plaintiffs  waived  such 
claims  and  equities  and  failed  to  assert  them; 
that  at  the  time  Peabody  made  the  deed  to 
Greene,  on  October  7, 187B,  Hancock  was  pro- 
viaional  assignee  in  the  bankruptcy  matter,  and 
on  the  24th  of  July,  1879,  became  assignee;  that 
the  suppoaed  equities  and  claims  unaer  which 
the  puuDtiffs  pretend  to  have  derived  a  right, 
under  such  aangnee,  to  vacate  such  foreclosure 
and  redeem  the  premises,  did  not  accrue  within 
two  years  next  before  the  bringing  of  the 
amended  and  supplemental  bill  or  Mptember 
17,  1881,  wherein  the  defendants,  excepting 
Peabody,  were  for  the  first  time  impleaded  in 
this  suit,  and  wherein,  as  to  all  of  ue  defend- 
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ants,  said  pretended  rights  were  for  the  first 
time  asserted;  and  that  those  claims  and  equi- 
ties, if  they  ever  existed,  were  barred  by  such 
laches  and  by  the  Statute  at  the  time  when  the 
supplemental  biU  was  filed.  The  amendmeni 
sets  up  such  laches  as  an  equitable  bar  and  de- 
fense to  so  much  of  the  bill  as  rests  upon  such 
pretended  equities,  and  avers  that,  by  the  Bank- 
ruptcy Act,  the  plaintiffs,  by  reason  of  such 
lapse  of  time  and  of  the  said  fact^  were  and 
are  bured  from  claiming  any  reliel  by  reaaon 
of  such  pretended  equities,  and  sets  up  said  bar 
and  limitation  of  two  years.  The  amendmeni 
to  the  answer  also  denies  the  allegationa  con- 
tained in  the  amendment  so  filed  by  the  plain- 
tiffs to  the  amended  and  supplemental  UlL 

The  master,  on  the  12th  of  Upril,  1886,  filed 
a  supplemental  report,  bringing  down  the  ac* 
count  to  the  1st  of  April,  1^,  and  finding  to 
be  due  to  the  defendants  on  that  day  $45,842.88. 

The  case  was  brought  to  a  hearing  befoi« 
Judge  Blodgett,  and  he  filed  his  opinion  on  the 
24th  of  May,  1886  (27  Fed.  Rep.  587.)  He  ad- 
hered to  his  former  views. 

On  the  28th  of  May,  1886,  Robertson,  Tem- 

gleton  and  McAllister  filed  an  answer  diadaim- 
ig  all  interest  in  the  property  in  controversy, 
admitting  that  the  phiintiffs  were  entitled  to 
the  relief  prayed  by  them,  and  consenting  to 
the  entry  of  such  decree  as  might  aeem  proper 
to  the  court 

The  court,  on  the  1st  of  July,  1886,  made  n 
final  decree,  adjudging  that  there  waa  doe  to 
the  defendants,  the  vndow,  heirs  and  reineaent- 
ativesof  the  estate  of  David  R  Qreene,  de» 
OMtfed.  on  their  lien  on  the  premises  In  quee- 
tion,  $45,842.86.  with  interest  thereon  frooi 
Aprfl  1, 1886,  at  6  per  cent  per  annum;  that  thm 
plaintiffs  pay  to  them  that  sum,  with  the  in- 
terest, witnin  00  days,  in  redemption  of  all  Hea 
of  the  defendants  on  the  premises;  and  that^  on 
such  payment  being  made,  the  ddfendants  con- 
vey the  premises  to  the  plaintiff^  by  a  quit-claim 
deed. 

The  widow,  heirs  and  representatives  of  the 
estate  of  David  R.  Qreene,  deceased,  with  Pea> 
body  and  Cummings,  have  appealed  to  tbia 
court  from  that  decree. 

The  plaintiffs  claim  a  right  to  redeem  from 
the  sale  to  Qreene,  made  by  Peabody  as  trustee, 
or  from  the  trust  deed  under  wbidi  that  sale 
was  made,  on  payment  of  the  mortgage  debt^ 
(1)  as  owners  of  Robertson's  equity  of  redem|h 
tion  by  virtue  of  their  purchase  irom  the  as- 
signee in  bankruptcy;  and  (2)  as  Judgment 
creditors  of  Robertson,  having  a  lioi  on  the 
property  by  virtue  of  their  Judgment,  prior  in 
time  to  the  sale  by  Peabody  as  trustee,  and  bj 
their  purchase  of  the  property  at  the  aale  under 
the  execution  issued  on  ttieir  Judgment 

They  rest  their  claim  under  their  puiehaae 
from  me  assignee  in  banlmiptoy,  firrt,  on  the 
ground  that  the  sale  by  Peabody  aa  trustee  waa 
made  after  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  after  the  adiudicatioo 
thereon,  before  an  assignee  waa  appointed,  and 
without  leave  of  the  Imlmiptc^  court,  and  waa 
void  aa  against  sodi  aaslgnee  iod  those  claim- 
ing under  him,  that  the  property  was  atil]  aul>> 
Jedt  to  the  ririit  of  redemption  by  the  awtgnee, 
and  that  such  ri|^t  has  been  conveyed  l^  bins 
to  the  plaintifb;  second,  on  the  groona  thnt 
there  waa  a  colhisiye  agreement  made  wfCb 
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BobertsoQ,  \jj  Peabody  at  agent  for  Greene, 
^Tins  to  Robertson  the  right  to  redeem  from 
the  flue  by  Peabody,  and  that  sach  right  of  re- 
demption peaaed  from  BobertBon  to  his  assignee 
in  bankmptcy,  and  from  the  latter  to  the  pudn- 
tiffa. 

The  cUdm  of  *'he  plaintiffs  to  redeem,  as  Judg- 
ment creditors  of  Robertson,  is  based  on  the 
alJention  that  tbey  were  led  by  the  wrongful 
oondoct  of  the  defendants  to  tielieve  that  the 
as  subject  to  the  d^d  of  trust  to 
lup,~as  well  aa  to  that  to  Peabody;  that  they 
wtn  not  allowed  an  opportunity  to  pay  off  the 
bcombraDoe  before  me  sale  by  Peabody,  al- 
tbou^  th^  were  ready  and  willing  to  do  so; 
that,  oy  reaaon  of  the  ooUusiye  agreement  re- 
ferred to,  the  sale  by  Peabody  was  part  of  a 
•cheoke  to  hinder  them  in  collectingtheir  judff- 
meaU  by  cutting  off  their  Hen  on  Robertson  s 
equity  of  iedeim>Uon,  and  giying  the  property 
bM^  to  him,  after  he  should  haye  been  dis- 
diarged  in  bankruptcy  from  the  Judgment;  that 
the  asle  by  Peabody  was  not  properly  adver- 
tised; that  the  plaintiffs  had  no  notice  of  such 
nle  orSor  to  its  beinff  made;  Uiat  such  notice 
was  intentionally  wiuheld  from  them;  that  the 
isle  by  Peabody,  with  the  i^or  incumbrance 
of  the  tmat  deed  to  Gallup  apparently  standing 
igainst  the  property,  when  sudb  incimibrance 
had  been  paid,  was  made  with  a  yiew  to  pre- 
yent  competition  in  bidding  at  the  sale:  Chat 
the  property  was  sold  in  biuk,  and  not  offered 
for  sale  in  parcels;  and  that  it  was  sold  for  an 
tntdequate  price. 

Bat  we  do  not  find  it  necessary  to  consider 
iny  of  these  queedona,  because  we  are  of  opin- 
ioo  that  the  lig^t  of  action  of  the  plainuffs, 
aader  their  tiSe  derived  from  the  assignee  in 
bankruptcy,  was  barred  l^  the  two  yei^  lim- 
itation enacted  by  the  Bankruptcy  Statute. 

Section  5057  of  the  Revised  Statutes  provides 
ii  follows:  "No  suit,  either  at  law  or  in  equity. 
thaO  be  maintainable  in  any  court  between  an 
isdgnee  in  bankruptcy  and  a  person  claiming 
an  adverse  interest,  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in 
nch  assignee,  unless  brought  wiUiin  two  years 
from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  assignee." 

It  is  contended  forUie  plaintiffs  that  the  lim- 
itation provided  by  section  5067  applies  only  to 
the  esse  of  a  contest  between  an  assignee  in 
btnkruptcy  and  a  person  claiming  an  interest 
adversely  to  such  assignee,  touchm^  property 
of  the  baokrupt,  in  a  suit  to  which  the  assignee 
is  a  party;  that  when  the  assignee  transferred 
his  rights  to  Pratt,  who  acted  K>r  the  plaintiffs, 
on  flie  17th  of  Jtrae,  1880.  under  the  sale  to 
Pratt  made  on  the  24tti  of  Aprfl,  1880,  the  Stat- 
ute ceased  to  ran,  and  the  interest  which  thus 
pasKd  from  the  asdgnee  then  ceased  to  be  with- 
m  the  termsof  the  JMnkraptcy  Statute  of  Lim- 
itatioo,  and  became  subject  to  the  ordinary 
Statute  of  Limitation,  ana  that  the  two  years' 
limitation  had  not  run  on  the  24th  of  April, 
1880,  or  on  the  17th  of  June,  1880,  the  register'a 
deed  to  the  assignee  in  bankruptcy  having  been 
made  on  the  242i  of  July,  1879. 

But  we  are  of  opinion  that  the  right  which 
piMed  to  the  assignee,  to  file  a  bill  to  redeem, 
began  to  exist  on  the  24th  of  July,  1870;  that, 
■i  the  Banksupicj  Statute  of  Lhnitation  began 
then  to  nm  ug^buX  aoch  right  in  the  hands  of 
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the  assignee,  it  continued  to  run  after  such  right 
passed  to  the  plaintiffs,  bv  the  assignee's  deed 
to  Pratt  on  their  behalf,  of  June  17, 1880,  made 
in  pursuance  of  the  sale  of  April  24.  1880;  that 
the  two  years'  Statute  of  Limitation  bars  the 
right  asserted  by  the  plaintiffs  in  their  bill,  in 
like  manner  as  it  would  have  barred  the  right 
of  the  assignee  to  redeem,  if  he  had  never  made 
any  sale  or  conveyance  to  Pratt,  and  if  he  were 
now  the  plaintiff  in  this  suit;  that  the  suit  can- 
not be  regarded  as  having  been  brought  against 
the  widow,  heirs  and  representatives  of  David 
R.  Greene  until  the  supplemental  bill  was  filed, 
on  the  17th  of  September,  1881,  when  for  the 
first  time  the  sale  by  Peabody,  as  trustee,  to 
Greene  was  drawn  in  question  in  this  suit;  and 
that,  as  more  than  twc  years  elapsed  between 
July  24, 1879,  and  September  17, 1881,  the  two 
years'  bar  of  the  Statute  is  conoplete. 

That  the  two  years' bar  of  the  Statute  applies 
in  fayor  of  a  purchaser  from  an  assignee  in 
bankruptcy,  has  been  decided  by  this  court. 

In  Giffard  v.  Eelms,  98  U.  6.  248  [25;  57], 
the  assignee  in  bankruptcy  was  appointed  in 
May,  1868,  and  sold  all  the  assets  of  the  bank- 
rupt to  the  plaintiff  in  May,  1871.  Afterwards 
the  plaintiff  brought  suit  to  set  aside  an  alleged 
fraudulent  conveyance  which  had  been  made 
by  the  bankrupt  in  June,  1867.  It  was  held 
that,  aa  the  right  of  action  on  the  part  of  the  as- 
signee in  bankraptcy  was  barred  in  May,  1871, 
it  was  barred  as  against  the  plaintiff;  This 
could  not  have  been  held  if  the  two  years'  Stat- 
ute of  Limitation  had  been  regarded  as  one  ap- 
plying only  hi  a  suit  brought  by  the  assignee, 
it  was  said  by  the  court  that  if  the  convey- 
ance sought  tone  ircp^^ached  was  made  in  fraud 
of  creditors,  the  equities  in  controversy  were 
vested  in  Uie  assignee  in  bankruptcy  when  he 
was  appointed,  and  his  right  of  action  com- 
menced at  the  time  the  assignment  was  made  to 
him,  and  he  might  have  pursued  such  right  at 
any  time  thereafter;  that,  as  the  plaintiff 
claimed  as  purchaser  from  the  assignee,  he  did 
not  acquire,  under  the  sale  made  to  him  by  the 
assignee,  any  greater  rights  than  those  possessed 
by  Sie  latter;  that  those  rights  were  acquired 
by  the  assignee  in  May,  1^;  that  throughout 
the  period  Intervening  between  that  date  and 
May,  1871.  the  equincs  in  controversy  were 
held  by  the  defendant  adversely  to  the  sup- 
posed right  of  the  assignee;  and  that  the  right, 
if  any,  of  the  assignee,  was  barred  by  the  two 
years'  Statute  of  Limitation,  before  the  ptir- 
chase  by  the  plaintiff. 

In  Wisner  v.  Brown,  122 U.S.  214  [80:12051, 
it  was  held  that  an  assignee  in  bankruptcy  can- 
not transfer  to  a  purchaser  the  bankrupt's  ad- 
verse interest  in  real  estate  in  the  possession  of 
another  claiming  title  to  it,  if  two  years  have 
elapsed  from  the  time  when  the  cause  of  actioD 
therefor  accrued  to  the  assignee;  and  that  the 
right  of  the  purchaser  in  such  case  is  as  fully 
barred  by  the  Bankruptcy  Statute  of  Limita- 
tion as  is  that  of  the  assignee.  In  that  case,  the 
suit  was  brought  by  a  person  who  had  pur- 
chased property  of  the  estate  from  the  assignee 
in  bankruptcy,  and  received  a  conveyance 
thereof,  more  than  seven  years  after  the  title  of 
the  assignee  accrued.  The  defendants  pleaded 
the  two  years'  Bankruptcy  Statute  of  Limita- 
tions. At  the  time  of  the  appointment  of  the 
assignee  the  propcarty  sued  for  was  held  ad- 
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▼ersely  by  the  defendants.  Tbe  court  held  that 
the  assignee  could  not,  after  two  years  from 
the  time  of  his  ap{>oiDtment  had  expired,  him- 
self bring  an  action  to  recover  the  property,  or, 
by  selling  the  lands  to  a  third  person  after  such 
time  had  expired,  enable  the  latter  to  maintain 
an  action  therefor;  audit  quotes  with  approval 
tbe  remark  made  in  Oifford  v.  Eelnu,  supra, 
that  the  purchaser  from  the  assignee  did  not  ac- 
quire by  his  purchase  any  greater  rights  than 
those  possessed  by  the  latter. 

These  cases  show  that  a  oonv^anoe  by  the 
assignee  in  bankruptcy  cannot  prevent  the 
operation  of  the  bar  of  tbe  Statute  against  the 
grantee,  when  it  has  already  run  against  the  as- 
signee, or  bring  into  action  a  new  period  of 
limitation  dating  from  the  time  of  the  convey- 
ance. Nor  can  it  interrupt  the  running  of  the 
Statute  against  the  claim  or  right,  when  it  has 
once  commenced  to  run  as  affunst  the  assignee. 
The  purchaser  takes  the  right  eum  onere,  sub- 
ject to  the  continuance  of  the  running  of  the 
statute,  and  subject  to  the  fact  that  a  part  of 
the  two  years  has  already  run,  as  against  the 
claim  or  right,  while  it  was  in  the  hands  of  the 
assignee,  and  to  the  consequence  that  when  suf- 
1443]  fident  additional  time  shall  have  run  against  it, 
in  tbe  hands  of  the  purchaser,  to  make  up  the 
entire  two  years,  the  claim  or  right  will  be 
wholly  barred.  No  initiation  of  a  new  period 
of  limitation,  under  any  statute,  begins  to  run 
in  favor  of  the  purchaser  at  the  time  of  his  pur- 
chase, whether  the  two  years  wholly  elapsed, 
or  only  a  part  thereof  elapsed,  while  tlie  claim 
was  owned  by  the  assignee. 

But  the  plaintiffs  seek  to  take  the  case  out  of 
the  bar  of  the  Statute  by  alleging  that  they 
were  ignorant  of  their  rights,  and  did  liot  dis- 
cover the  facts  relating  to  the  sale  by  Peabody 
as  trustee,  and  the  other  matters  set  up  in  their 
supplemental  bill,  until  the  24th  of  April,  1880, 
which  was  within  two  years  of  September  17, 
1881;  and  that  the  sale  by  Peabody  was  kept 
secret  by  the  defendants,  as  far  as  possible,  al- 
though the  plaintiffs  used  diligence  to  discover 
the  facts. 

Even  if  the  allegations  In  the  supplemental 
bill  and  in  the  amendments  thereto  be  regimled 
as  sufficiently  charging  a  fraudulent  conceal- 
ment by  the  def eadants  of  the  facts  of  Uie  case, 
from  the  assignee  in  bankruptcy,  or  from 
Pratt,  or  from  the  plaintiffs,  we  do  not  think 
the  evidence  establUhes  any  such  fraudulent 
concealment 

With  the  petition  In  bankruptcy,  filed  Au- 

gist  81, 1878,  there  was  filed  a  schedule  nam- 
g  the  creditors  of  Robertson  holding  securi- 
ties, fl^vinff  the  name  of  David  R.  Greene  as 
one  or  suoi  creditors,  his  place  of  residence, 
the  date  of  the  oontractinff  of  his  debt,  its 
amount,  a  statement  that  Uie  security  was  a 
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trust  deed  on  property  in  Chicago,  a  descrlp* 
tion  of  such  property,  the  street  and  number 
where  it  was  situated,  and  the  name  of  Pe»> 
body  as  trustee.  It  also  disclosed  the  fact  that 
the  only  incumbrance  on  the  property  was  tha 
trust  deed  to  Peabody,  thus  excluding  the  Idea 
that  the  trust  deed  to  Gallap  was  in  force. 

Here  was  information,  accessible  to  the  as- 
signee in  bankruptcy  when  he  was  appointed* 
information  which  he  was  bound  to  ti^notica 
of,  information  equally  accessible  to  tbe  plain- 
tiffs, being  in  a  public  record,  which  informa- 
tion referred  the  assignee  and  tbe  plaiqtiib  to 
David  R  Greene  for  full  particulars  as  to  the 
property  in  question,  and  the  transactions  in 
regard  to  the  trust  deed.  The  petition  in  bank- 
ruptcy  was  filed  thirty -seven  days  bef<»e  the 
sale  of  the  property  to  Greene  by  Peabodv  as 
trustee.  Moreover,  In  the  petition  of  the  plain- 
tiffs, filed  in  the  bankruptcy  court  Odoher  5. 
1878,  two  days  before  the  sale  by  Peabodv,  and 
sworn  to  by  the  agents  of  the  plaintifra,  the 
contents  of  the  schedules  In  bankruptcy  of 
Robertson  are  referred  to,  and  it  is  stated  that 
among  the  assets  set  forth  in  such  schedules  is 
the  property  in  question,  identifying  it  This 
shows  that  information  was  actually  had  bj 
such  agent,  at  that  time,  of  the  facts  before  set 
forth  as  contained  in  one  of  such  schedules,  as 
to  the  particulars  of  the  trust  deed  to  Peabody, 
and  as  to  who  was  the  holder  of  the  note  se- 
cured by  it  and  where  he  resided.  That  p^ 
tion  was  filed  more  than  nine  mcniths  baore 
the;  assignee  in  bankruptcy  was  appointed. 

The  rights  of  the  plaintiffs  must  depend 
wholly  upon  such  riffht  of  redemption  as  exist- 
ed In  Robertson,  anu  passed  to  his  assignee  in 
bankruptcy,  and  from  the  latter  to  the  i^aln- 
tiffs.  That  being  extinguished,  no  other  right 
exists,  and  the  plaintiffs  have  no  right  to  re- 
deem through  any  separate  title  acquired  under 
their  judgment  against  Robertson.  They  did 
not  become,  by  the  recovery  of  their  judgment^ 
or  by  anything  done  under  It,  the  successors  of 
Rotiertson  in  respect  of  any  right  of  redemp- 
tion, but  they  must  follow  and  acquire  that 
only  title  to  such  right  through  the  assignee  in 
bankruptcy.  Moreover,  whatever  right  to  re- 
deem tney  could  have  aoniired  by  vhrtoe  of 
their  judgment  was  waived  by  them  by  their 
petition  of  March  26,  1880.  to  the  bankrapccy 
court,  and  by  their  procuring  the  proper^  m 
question  to  lie  sold  by  the  assignee  In  bankrupt- 
cy, and  its  proceeds  to  be  applied  on  their  inog- 
meot  At  their  own  suggestion  the  eqidty  of 
redemption,  which  was  sold  by  tbe  asaignee, 
was  thus  put  beyond  their  reacdu 

The  result  of  these  views  is,  that  (k$  dee^m  ff 
the  Circuit  ChurtmmH  be  r09emdjitmd1^etmi§ 
remanded  to  that  court,  vith  adireeUom  to  enitt 
a  decree  diemieeing  the  biU,  wM  eoets. 

Its  U.& 
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MttopneUcB  doet  not  apply  to  miUin  equitf 
m  U.  6.  cimri9—dsponUonM  qf  pa/rtia—flna- 
img  iffaet^  not  renewed, 

L  A  sworn  answer  in  mnequltj  folttWhldhlB  re- 
•pooilTe  to  the  bill,  !■  evldenoe  for  defendant, 
wboe  plaintiff  hM  not  walyed  an  answer  under 

t  The  Pennau-lTanla  Statute  that  a  partjmay  ex- 
smtne  the  adTene  party  **a8  under  crofls-ezamln- 
«tkm**«  does  not  applj  to  suits  In^equttgr  in  United 
Slates  eourta. 

t,  Where  tiie  plaintiff  uses  the  depositions  of  de» 
teodant  taken  by  plaintiff  **as  under  orosB-ez- 
sxatDatioo**  under  that8tatule«  he  makes  defend- 
snt  his  own  wltneM,  and,  though  not  concluded 
by  the  erldenoe,  he  cannot  contend  that  defend* 
tat  Is  unworthy  of  belief. 

L  Where  the  finding  of  the  district  court,  upon 
a  mere  question  of  fact,  was  affirmed  by  the  dr- 
eoit  court  on  appeal,  this  court  will  not  rcFerse 
nQhIlndlnguniesB  the  error  Is  dear. 

[No.  142.1 

Ar^ueiDec  J^  1889,      Deeded  Dee,  16, 1889. 

APPEAIi  from  a  decree  of  the  Oiiciilt  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  PennsylTania,  afOrming  a  decree  of  the 
District  Coort  dismissing  a  suit  to  set  aside 
deeds  as  fraudulent  and  void  as  to  creditors 
sad  requiring  defendants  to  release  thdr  ap- 
psreot  title  to  the  assignees  in  bankruptcy. 
AjKjnted, 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  26  Fed.  Rep.  116. 

ifenrs.  D.  T.  WatMm  and  WiiUam  8.  Pier 
for  sppeUants. 

Mr,  CI.  A.  Jenks  for  i^pellees. 

Mr,  Juitiee  Harlan  delivered  the  opinion 
of  the  court: 

By  two  deeds,  one  dated  January  22,  1876, 
ncmoff  a  consideration  of  $10,000,  and  the 
other  oated  January  26,  1876,  reciting  a  oon- 
■idsntioQ  of  $18,000,  and  both  executed,  ac- 
^wledged  and  delivered  to  the  grantees  on 
tbe  Itst-named  day,  John  Dippold  and  wife 
ooQTeyed  to  Philip  Fabel  and  Kate  Fabel,  bis 
wife  (the  latter  being  a  daughter  of  the  granv 
on),  two  tracts  of  land  in  tbe  County  of  Beaver, 
State  of  Pennsylvania.  Both  deeds  were  re- 
corded in  tbe  proper  oflSce,  but  not  until  the 
16Ui  day  of  February.  18TO. 

On  the  Ist  of  March,  1878,  John  Dippold, 
John  H.  Dippold,  Martin  Dippold  and  Jacob 
H.  Dippold,  doing  business  under  the  name  of 
John  Dippold  &  Sons,  were  adjudged  bank- 
nipu  by  the  District  Court  of  tbe  United  States 
for  tbe  Western  District  of  Pennsylvania. 
Their  ssrignees  in  bankruptcy,  dulv  appointed 
tDdqoalified,  were  the  present  appellants,  who, 
Jqm  18,  1879,  brought  this  suit  in  the  same 
oout  ininst  the  appellees. 

Tbe  oQl  slleged  that  neither  of  tbe  grantees 
pWMMcd  means  sufficient  for  the  puroiase  of 
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dering,  delaying  and  defrauding  the  credlt<»i 
of  John  Dippola,  and  to  prevent  the  lands  from 

rng  to,  ana  beinff  distributed  by,  his  assignees 
bankruptcy.  It  also  all^ea  a  conspiracy 
and  combination  between  Dippold  and  the 
grantees,  pursuant  to  which  the  former  was  to 
make  said  conveyances  in  order  that  the  lands 
could  be  held  by  the  mntees  for  the  benefit 
of  themselves  and  of  Jonn  Dippold,  discharged 
from  the  claims  of  his  creditors;  and  that  the 
deeds  were  a  mere  contrivance  between  h|m 
and  them,  whereby  the  lands  "were  to  be  in 
such  condition  as  to  the  title  thereof  that  if  at 
any  thne  the  said  John  Dippold  should  become 
seriously  and  financially  embarrassed  it  might 
be  made  to  seem"  that  he  "was  not  the  owner 
of  said  prop^ies." 

It  further  alleged  that,  in  January,  1876, 
John  Dippold,  as  a  member  of  his  firm,  was 
largely  engaged  in  business,  borrowing  larse 
sums  of  money  down  until  the  date  of  the 
petition  in  bankruptcy,  and  that  during  all  that 
time  he  and  the  respondents  conspired  to  have 
it  believed  by  the  public  generally  and  by 
creditors  deaung  with  him  that  he  was  the 
owner  of  these  lands,  and,  by  reason  of  such 
belief,  creditors  would  be,  and  were,  induced 
to  trust  and  confide  in  his  financial  respond- 
biU^. 

The  relief  sought  was  a  decree  declaring  thi 
deeds  null  and  void,  fraudulent  as  to  crediton*, 
and  vesting  no  right  in  the  grantees,  as  agaimi 
Dippold'screditorsand  assignees  in  bankruptcy . 
and  requiring  Fabel  and  wife  to  releaoe  anc 
convey  their  apparent  title  to  the  assignees  ii 
bankruptcy. 

The  Dill  was  sworn  to,  and  did  not  waive 
the  oath  of  the  defendants  to  their  respective 
answers. 

The  answers,  which  were  under  oath,  besides 
puttiDR  in  issue  all  the  material  aUegations  of 
Uie  biU,  averred  that  the  transactions  evidenced 
by  the  deeds  were  bona  fide;  that  the  deeds 
were  executed  and  delivered  at  their  respective 
dates;  and  that  the  consideration  named  in 
each  was  paid  by  the  grantees  to  Dippold  in 
money.  « 

The  district  court  dismissed  the  bill  with 
costs,  and  a  dmilar  decree  was  rendered  upon 
appeal  in  the  circuit  court 

The  only  error  assigned  is  the  refusal  of  the 
circuit  court  to  declare  the  deeds  to  Philip 
Fabel  and  his  wife  to  be  fraudulent  and  void 
as  to  the  creditors  and  assignees  in  bankruptcy 
of  John  Dippold. 

This  case  does  not  present  any  difficult  ques- 
tion of  law.  Its  determination  depends  en- 
tirely upon  tbe  special  facts  and  circumstances 
disclosed  by  the  evidence. 

Conceding  that  the  case  was  an  uncommon 
one,  and  that  some  of  its  circumstances  tended 
to  excite  suspicion  as  to  the  integrity  of  the 
transaction  between  Dippold  and  his  grantees, 
the  conclusion  of  the  district  court  was  that 
tbe  clear  weight  of  the  evidence  was  on  the 
side  of  the  defendants,  and  that  the  bill  should 
be  dismissed.  It  was  accordingly  so  decreed. 
Dravo  v.  Fabel,  25  Fed.  Rep.  116.  A  similar 
decree  was  passed  in  the  circuit  court. 

The  answers  of  tbe  defendants,  being  di- 
rectly responsive  to  the  bill,  are  evidence  in 


theie  lands,  and  that  the  deeds  to  them  were  their  behalf,  the  plaintiffs  not  having  waived, 
oecated  idth  the  intent  and  purpose  of  bin- 1  as  they  might  have  done,  answers  under  oath. 

1I2U.8.  U.S..  Book  88.  27  i21 
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BUFRKMB  OOUBT  dW  THS  UinTKD  STATML 


Cot.  Traut, 


CMepr.  KaOar,  118  U.  8.  197. 184  [80:  112, 
1161;  41 8t  Eq.  Rule,  as  ameoded. 

Bolides,  tJie  depositions  upon  which  the 
plaiDtiffs  most  rely  to  sastaiD  the  charge  of 
fraud  are  those  of  the  principal  defeDoants, 
John  Dippold  aod  Philip  FabeL  These  depo- 
sitioDS  were  taken  and  read  by  the  plaintiifs. 
It  is  true  they  were  taken  "as  under  croas-ez- 
amination."  pursuant  to  a  Statute  of  Pennsvl- 
Tania  which  declares  that  "a  party  to  the 
record  of  any  civil  proceeding  In  law  or  equity, 
or  a  person  for  whose  immeoiate  benefit  such 
proceeding  Is  prosecuted  or  defended,  may  be 
examined  as  if  under  cross^zaminatlon,  at 
the  instance  of  the  adverse  parnr,  or  any  of 
them,  and  for  that  purpose  may  be  compelled, 
in  the  same  manner,  and  subject  to  the  same 
r4001  '^^  ^^  examination  as  any  other  witness,  to 
^  ^  testify;  but  the  party  calling  for  such  examin- 
ation ihali  not  be  concludea  thereby,  but  may 
rebut  it  by  counter  testimony."  1  Brightly's 
Purdon's  Digest,  728.  But  that  Statute  has  no 
application  to  suits  in  equity  In  the  courts  of 
the  United  States.  The  Act  of  Coitfress  pro- 
viding that  the  practice,  pleadings,  rorms  and 
modes  of  proceedinn  in  dvil  causes  in  the 
courts  of  the  Unttedf  States  shall  conform,  as 
near  as  may  be,  to  the  practice,  pleadings, 
forms  and  modes  of  proceedings  existing  at  Vb% 
time  in  like  causes  in  thb  courts  of  record  of 
the  State,  expressly  excepts  equity  and  admir- 
al^ causes.  17  Stat  197.  chap.  !»»!»,$(  6;  R.  S. 
6  914.  So  that,  when  the  plaintiffs  used  the 
oepoeidons  of  Dippold  and  Fabel,  taken  "as 
under  cross-examination,"  ihej  made  those 
parties  their  own  witnesses.  While  the  plain- 
tiffs were  not  concluded  by  their  evidence,  and 
might  show  th^  were  mistaken,  it  could  not 
be  properly  contended  by  the  plaintiffs  that 
they  were  unworthy  of  credit  The  evidence 
must  be  given  such  weight  as  under  all  the 
circumstances  it  is  fairly  entitled  to  receive. 
The  case  comes  within  the  ruling  in  Lammen 
V.  Nimn,  U.  S.  Sup.  Ct  L.  ed.  Bk.  25,  p. 
662,*  where  the  finding  of  the  court  of  ori^nal 
Jurisdiction,  upon  a  mere  question  of  fact, 
was  affirmed  %y  the  Supreme  Court  of  the 
State.  CAi<f  JiM^^Waitesaid:  "Under  such 
circumstances,  we  ought  not  to  disturb  the 
judgment  of  the  state  court  unless  the  error  is 
clear.  No  less  strinjgent  rule  should  be  applied 
to  cases  of  this  kincTthan  Uiat  which  formerly 
governed  in  admiralty  appeals,  when  two 
courlB  had  found  in  the  same  way  on  a  ques- 
tion of  fact" 

Without  stating  the  evidence  in  detail,  we 
content  ourselves  with  saying  that  upon  a  care- 
ful review  of  all  the  circumstances  disclosed 
by  the  record,  we  do  not^  feel  Justified  in  dis- 
turbing the  conclu^on  reached  by  the  district 
and  (jrcuit  courts  upon  mere  questions  of 
fact 

^ot  elsewhere  reported. 
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EDWARD  ML  MoGILLIN,  Plff.  in  Err., 

V. 

MILTON  H.  BENNETT  vr  al. 

iSee  a  a  Reporter*!  ed.4«5-l6L) 

ASmimUm  tf  09id$nce,  whm  cannot  he  aUepedoB 
§tT9r  •  pdjftneni  in  land  AfOMisf^  bff  otni$9i&n 


to  deed,  payable  in  m&neit-'-appiieaiion^paf'' 
menU^-^^aiifmenU  in  land  and  notee, 

h  Defendant  oannot  allege  as  error  the  admlBBioo 
of  evidenoe  Introduced  by  himself. 

a.  Where  a  person  Is  to  pay  so  agreed  sum  off 
money  by  conveying  a  piece  of  land  oo  a  oertaio 
day,if  be  deolloes  to  make  the  conveyance  or  Is 
uiifU)le  to  give  a  good  title,  snob  agreed  soBk  on 
that  day,  becomes  payable  In  cash. 

a  A  creditor  payment  Is  to  be  applied  to  the  one 
of  two  soma  first  due. 

4.  Where  a  payment  of  a  som  of  money  is  to  b* 
made  In  land  and  tt  becomes  a  cash  payment  by 
failure  to  deliver  the  deed,  and  at  the  same  tlni« 
another  payment  Is  to  be  made  on  the  same  mat- 
ter in  notes  payable  at  a  future  day,  and  the  notes 
axe  not  given,  which  last  payment  Is  secured  hj 
a  vendor's  lien,  a  credit  most  be  fltst  applied  am 
the  payment  to  be  made  in  land,  and  not  on  tbm 
deferred  payments  to  be  evidenced  by  notes. 

.[No.  146.] 
Argtied  Dee.  S,  6, 1889.  Bedded  Lee.  H,  1889. 

FBRROR  to  the  Circuit  Court  of  the  United 
Statea  foi  the  Northern  District  of  DHnoia 
to  review  a  judgment  for  the  phtfntiffs  in  ao 
action  to  recover  the  unpaid  purchase  money  of 
property  sold.    AfflmMd. 

llie  facts  are  stated  in  the  opioioa 

Opinion  below,  28  Fed.  Rep.  411. 

Mettre.  Oharlee  W.  G^^^uAl  and  8.  V.  Whito 
tvft  plaintiff  in  error. 

Mmre.  John  L.  Peak,  A.  MeOow,  Okariee  R 
MeOoff,  J.  B.  Johnson  and  C»  £•  Popo.  for 
ddfendants  in  error: 

Neither  the  evidence  upo»  which  the  find* 
ings  are  based,  nor  the  findings,  will  be  exam- 
ined by  this  court,  except  to  determine  whether 
the  facts  found  bj  the  court  are  sufficient  to 
support  the  Judgment. 

U.  S.  Rev.  Stat  gS  700,  1011;  MereantiU 
Mat.  Ine.  Oo.  v.  Ibleom,  85  U.  S.  18  WalL  287 
(21:827);  Booth  r.  Tieman,  109  U.  S.  206  <27: 
9(H;  Meath  r.  Miee,  Levee  Oomre.  109  U.  8. 268 
(27: 980);  lifng  r.  GHnneU,  92  U.  S.  407  (28: 
788). 

The  finding  of  the  court  below  on  a  mixed 
question  of  law  and  fact  is  final  and  oondo- 

OoolM  T.  (TOonnar,  79  U.  S.  »  WalL  891 
(20:  446);  Wiggine  r.  Burkmmn,  Tt  C.  8.  10 
Wall.  129  (19: 884);  Ooquillard  v.  Hove^,  28 
Neb.    622;  Etting  v.  Bank  pf  U.  S.  24  U. 

5.  11  Wheat.  74  (6:  420);  Firet  Nat.  Bank  v. 
Dana,  79  N.  Y.  108:  Bddman  v.  Teakel,  27  Pa. 
26;  MarUnton  T.  FaiHMnke,  112  U.  S.  674  (28: 
864);  Norne  r.  Jaekeon,  78  U.  S.  9  Wall.  125 
(19:  608). 

The  contract  in  qoestioD  Is  %  simple  contract 
for  the  sale  of  the  ranch,  ranch  outlit  and  cattle 
therein  desoibed,  and  not  a  croas-contract  for 
the  purchase  of  land. 

Oroome  v.  Lediard,  2  Mvl  &  K  251;  Atkin- 
eon  V.  dmiih,  14Mees.  &  W.  996;MeDameUw 
Whitney,  88  Iowa,  60. 

Where  property  is  taken  at  a  fixed  mooey 
price,  the  transfer  amounts  to  a  sale,  whether 
the  property  is  to  be  paid  for  In  monej  or 
goods. 

Picard  V.  MeOormiek,  11  Mich.  68:  Berriek 
V.  Oarter,  66  Barb.  41;  Butcher  v.  OoHOe,  It 
Gratt.  620;  Orockett  v.  if^prs,  8  Sneed  (Tenn.) 
146. 

Itt  V.  fr 


188ft. 


McGiLLUff  y.  Bennbtt. 
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If  from  any  caufie  defendant  failed  to  tender 
a  good  and  sufficient  conveyance  of  the  land 
upon  the  day  named  in  the  contract,  then  the 
whole  sum  of  $168,000  became  due  and  payable 
ic  money. 

CkurA  ▼.  FOerow,  2  Pen.  A  W.  (Pa.)  801; 
Semons  v.  Aimtoorth,  1  Root  (Conn.)  181; 
Traubridge  ▼.  Hoicomh,  4  Ohio  St.  88;  Brooks 
T.  Hvhbard,  8  Ck>nn.  58;  Jone»  v.  Qilberi,  18 
Conn.  507;  Bush  t.  Canfidd,  2  Conn.  485;  lie- 
Alpin  T.  Lee,  12  Conn.  120;  Orrery  r.  Melknoel, 
8  Wend.  485;  Bey  v.  Box,  0  Wend.  129;  West 
T.  WenhDorth,  8  Cow.  82;  Clark  r.  Pinnen,  7 
Cow.  681;  Finney  r.  Oleaeon.S  Wend.  808; 
.B^ry  ▼•  •^'i^*  54  Ahk  446;  Weies  v.  Mauneh 
Chunek  Iron  Co,  58  Pa.  205;  SUwirt  v.  2>(m- 
fi«%,  4  Yerg.  177;  Fleming  v.  P<E?M0r,  7  Watts 
(Pa.)  880;  Towneend  t.  TFelto,  8  Day  (Conn.)  827; 
WhiU  y.  P^r^,  15  Me.  470;  Powfe  Admre.  y. 
Pow,  42  Ala.  118. 

Where  an  immediate  credit  ia  to  be  giyen,  it 
must  be  given  upon  a  debt  due  at  the  time. 

FUld  y.  BoUand,  10  U.  S.  6  Cranch,  8-28 
9:186-148);  MeBoweU  r.  Blaeketone  Canal  Co. 
6  Mass.  11;  Gaesr.  BUmeon,  8  Sumn.  112:  Cald- 
weU  y.  Wentworlh,  14  N.  Hi  481-489;  ^a<»n  t. 
.0»vion,  1  Bibb  (Ky.)  884-886;  Seymour  Y.^SfX- 
ton,  10  Watts  (Pa.)  255-257;  EMngerT.Uend&r- 
eou,  88  Miss.  449;  Lav  y.  Sumerland,  5  Gratt. 
857;  .Brvion  y.  iSUrii;,  75  Ind.  266-271;  Baker 
▼.  Btaekpoole,  9  Cow.  420;  Bunter  r.  0«^- 
iknof^,  11  Barb.  88;  Bobe  y.  Stiekney,  86  Ala. 
482-495;  Biehardeon  r.  Ooddington,4B  Mich.  1. 

Jfr.  JueUee  Blatchford  deliyered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  fai  the  Su- 
perior Court  of  Cook  County,  Blinois,  by  Mil- 
ton H.  Bennett  and  Robert  L.  Dunman  against 
Edward  M.  McGillin,  and  removed  by  the  de- 
fendant into  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illhiois.  The 
suit  was  brought  to  recover  the  sum  of  $108,150, 
with  interest  at  6  per  ceat  per  annum  from  the 
16th  of  July,  1885.  The  defendant  pleaded 
the  general  issue  and  sundry  special  pleas. 
The  plaintiffs  demurred  to  the  latter,  the  de- 
murrer was  sustained,  and  leave  to  amend  the 
pleas  was  denied.  There  was  also  a  plea  of 
aet-off,  to  which  there  was  a  replication,  join- 
log  issue;  and  there  was  a  similiter  to  the  plea 
of  the  general  issue.  On  the  written  waiver  of 
ft  jui7f  the  case  was  tried  before  the  court, 
which  found  the  issues  for  the  plaintiffs,  and 
also  made  special  findings,  and  assessed  the 
damages  of  the  plaintiffs  at  $115,580.55;  for 
which  amount,  with  costs,  judgment  was  en- 
tered in  their  favor.  To  review  that  judgment, 
the  defendant  has  brought  a  writ  of  error. 

The  suit  was  founded  on  a  written  instru- 
ment, dated  April  16,  1885.  a  copy  of  which, 
as  set  out  in  the  first  count  of  the  plaintiffs' 
declaration,  is  contained  in  the  margin.* 


There  is  a  biU  of  exceptions,  which  contains 
all  the  evidence  offered  on  the  trial  by  either 
party,  and  the  special  findings  made  by  the 
court.  The  material  parts  of  those  findings 
are  as  follows  :  The  parties  executed  the 
contract  sued  on.  At  the  date  of  its  execution, 
the  defendant  paid  to  the  plaintiffs  $25,000, 
and  also  delivered  to  them  his  promissory  notes 
of  that  date  for  $75,000,  due  and  payable  July 
25, 1885,  with  interest  at  8  per  cent  per  annum. 
Those  notes  were  thereafter,  and  before 
maturity,  transferred  for  value,  and  were,  after 
the  commencement  of  this  suit,  paid  in  full  by 
the  defendant  to  the  legal  holders  thereof.  On 
and  prior  to  July  14,  1885,  the  pkintiffs 
delivered  to  the  defendant,  and  he  acoepted,the 
ranch  and  ranch  outfit,  as  called  for  and 
described  in  the  contract,  and  he  took  poa- 
session  of  the  same;  and  at  the  same  time 
they  delivered  to  him  4,854  head  of  the  cattie 
called  for  by  the  contract,  which  were  accepted 
by  him,  and  were  the  only  cattie  deliverea  by 
them  to  him  on  the  contract.  There  was  a 
deficiency  of  7,646  cattie  in  the  number 
called  for  by  the  contract.  This  deficiency, 
at  the  rate  of  $25  per  head,  amounted  to 
$191,150,  which  the  defendant  was  entitled 
to  have  credited  upon  the  $40t),000  which 
he  was,  by  the  contract,  to  pay  to  the  plain- 
tiffs for  ttie  ranch,  ranch  outfit  and  cattie. 
l*he  failure  of  the  plaintiffs  to  deliver  the  full 
number  of  cattie  called  for  by  the  contract  was 
by  reason  of  heavy  leases  of  cattie  sustained  by 
them,  from  cold  and  starvation,  durinff  the 
vnnter  of  1884  and  the  spring  of  1885,  where- 
by their  herd  was  reduced  from  about  the 
number  called  for  by  the  contract  to  the  number 
actually  delivered.  When  they  made  the  con- 
tract, thev  in  good  faith  believed  that  they  had, 
and  should  be  able  to  deliver  to  the  defendant, 
the  full  number  of  12,500  head,  and  were  not 
aware '  of  the  losses  until  they  attempted  to 
round  np  or  collect,  their  cattle,  at  about  the 
time  the  delivery  was  to  be  made.  Neither 
the  defendant  nor  his  agents  or  employes  had 
any  information  that  the  plaintiffs  would  not 
be  able  tol  deliver  the  12,500  head  of  cattie, 
until  notified  by  the  latter,  on  the  14th  of  July, 
1835,  that  they  had  delivered  all  the  cattle 
belonging  to  the  ranch,  and  could  not  deliver 
any  more.  Before  the  Ist  of  July,  1885,  the 
deiendant  had  caused  a  deed  to  be  made  out, 
and  signed  and  acknowledged  by  himself  and 
his  wife,  conveying  to  the  plaintiffs  the  84 
acres  of  land  in  Cook  County,  Illinois,  men- 
tioned in  the  contract;  but  there  was  an  ap- 
parent incumbrance  upon  the  land,  as  shown 
by  the  record  of  land  titles  in  CookCountv,  by 
a  trust  deed  dated  June  28,  1878,  to  one  Man 
ning.as  trustee,  to  secure  the  payment  of  $40,000 
from  the  defen4ant  to  one  8awyer,and  that  trust 
deed  was  not  released  and  discharged  until 
December  5, 1885;  but,  in  fact,  the  indebtednesa 
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•  **  Know  all  men  by  these  presents  that  we,  Mil- 
ton H.  Bennett  and  Robert  L.  Dunman,  oomposiDjr 
tbe  firm  of  Bennett  &  Dunman,  for  and  in  consid- 
eration of  the  sum  of  four  hundred  thousand  dol- 
lara*  to  be  paid  as  hereinafter  provided,  have  this 
day  sold,  and  do  by  these  presente  sell,  transfer,  a»- 
tign.  and  convey,  unto  Edward  M.  McGiULn,  of 
Cleveland,  State  of  Ohio,  the  following  described 
personal  property,  to  wit: 

**  All  our  ranch,  cattle,  horses,  wasons,  mules, 
hogs  and  ranch  outfit,  located  in  ih»  Indian  Terri- 
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tory.  at  or  near  the  junction  of  the  Arkansas  and 
Cimaron  Rivers,  and  more  particularly  described 
as  follows,  to  wit,  twelve  thousand  and  five  hun- 
dred head  of  cattle,  to  be  oounted^nd  averairini? 
in  age  and  sex  about  as  follows :  Three  thousand 
heaa  of  three,  four  and  flve-vear-old  steers;  throe 
thousand  head  of  two-year  olds,  mixed:  five  thou- 
sand head  of  one-year  olds,  mixed;  andlifteen  hun- 
dred head  of  cows  and  bullB,  calces  bom  id  1885  not 
to  be  counted;  all  of  said  oattle  being  branded  in 
one  or  more  of  the  following  brands,  to  wit.**  [Here 
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wcuTed  thereby  had  been  fully  paid  on  or 
before  July  1,1885.  On  the  15th  of  July,  1885, 
the  plaintiifs  did  not  transfer,  or  offer  to 
cranner,  to  the  defendant  the  two  leases  men- 
tioned in  the  contract:  and  the  parties  agreed 
to  meet  at  Kansas  dij,  Missouri,  within  a  few 
days  after  the  said  loth  of  July,  and  then  en- 
deavor to  adjust  and  settle  all  difFerences  be- 
tween them  In  regard  to  the  contract.  They 
did  so  meet  in  Kansas  Oity  on  the  17th  of  July, 
and  the  defendant  then  offered  to  convey  to  the 
plaintifTs  the  S4  acres  of  land  in  Cook  County, 
on  their  paying  to  him  $59,150,  which  convey- 
ance the  maintiifs  refused  to  accept  on  those 
terms.  Thereupon  the  defendant,  to  avoid 
litigation  and  as  a  compromise,  as  he  said, 
offered  to  convey  to  the  plaintiffs  54  acres  of 
the  Cook  County  land,  in  full  payment  of  the 
balance  due  from  him  to  them  for  the  ranch 
and  cattle.  The  plaintiffs  refused  to  accept 
sue*  offer;  but  the  defendant  did  not  tender  any 
deed,  either  of  the  whole  or  of  any  part  of  the 
land.  After  such  delivery  of  the  ranch,  ranch 
property  and  cattle  to  the  defendant,  the 
plaintiffs  insisted  that  there  was  due  to  them 
from  him  $108,850,  which  should  be  divided 
into  two  equal  amounts  and  secured  by  the 
notes  of  the  defendant,  one  payable  on  July  1, 
1886,  and  the  other  on  November  1, 1886,  with 


interest  on  each  note  at  the  rate  of  8  per  cent 
per  annum.  The  plaintiff^  also  insisted  that 
the  sum  of  $191,150,  to  be  credited  to  the  de- 
fendant on  the  $400,000  purchase  price  to  bs 
paid  for  the  ranch  ana  catue,  should  be  applied 
as  a  credit  to  extinguish  the  payment  to  tie 
made  in  the  Cook  County  land.  Bat  the  de- 
fendant refused  to  give  the  notes  for  $108,860, 
as  demanded  by  the  plaintiffs,  and  insisted  that 
there  was  no  caiah  payment  or  money  due  from 
him  to  theuL  The  defendant  declined  to  settle 
unless  the  plaintiffs  would  take  in  settlement 
the  Cook  County  land.  Thereupon  the  de- 
fendant, by  way  of  compromise,  offered  to  the 
nlaintiffs  that  if  they  would  repay  to  him  the 
$25,000  cash  paid  by  him,  and  would  return  to 
him  his  notes  for  $75,000,  given  under  the  con- 
tract, he  would  surrender  to  them  the  posses- 
sion of  all  property  delivered,  throw  up  the 
contract,  and  stand  the  loss  of  all  moneys, 
amounting  to  about  $5,000,  expended  by  him  on 
the  ranch.  The  plaintiffs  declined  this  offer, 
statinff  that  they  had  used  the  money  aiid 
parted  with  the  notes,  and  that  the  acceptance 
of  the  offer  was  entirely  beyond  their  control. 
At  the  meeting  in  Kansas  City,  the  plaintiffs 
advised  the  defendant  of  the  amount  which 
they  had  advanced  for  rent  on  the  leases  named 
in  ihe  contract,  subsequently  to  July  15, 1885, 


follow  the  brands.]  *'One  hmidred  and  tweotj-flve 
head  of  horaee,  branded  In  one  or  more  of  the  at)OYe 
described  brands,  and  all  the  mules,  wagons,  har- 
nees,  hogs  and  ranoh  outfit  located  on  their  said 
ranch  and  used  In  connection  therewtth,  and  aU 
their  right,  title  and  interest  In  and  to  the  above- 
described  brands;  also  all  their  right,  title  and  In- 
terest In  and  to  a  certain  lease  for  one  hundred  and 
twenty-^ght  thousand  acres  of  land,  known  as  the 
Cherokee  Lease,  dated  October,  ISHi,  and  running 
five  years  from  date  thereof,  at  a  yearly  rental  of 
two  and  one-half  cents  per  acre;  also  all  their  right, 
title  and  Interest  in  and  to  a  certain  lease  for  one 
hundred  and  twenty-seven  thousand  and  two  hun- 
dred and  slxty-flve  acres  of  land,  known  as  the 
Pawnee  Lease,  dated  June  1, 1884,  and  running  five 
years  from  date  thereof,  at  a  yearly  rental  of  three 
cents  per  acre:  and  if  the  Cherokee  Stock  Abboo\b^ 
tlon  shall  get  their  lease  extended  we  guarantee  an 
extension  of  said  lease  on  same  ^erms  and  at  the 
same  prices  secured  by  other  members  of  said  asso- 
ciation; atoo  three  good  ranch  house^  three  good 
corrals,  corn-cribs,  stables,  blacksmith  shop,  and 
eve^rthing  used  in  oneratmg  said  ranch;  also  twen- 
ty-two and  one  half  mOee  of  wire  fence,  OUdden 
wire,  four  strands,  and  neariy  all  black-walnut 
posts,  and  one  horse  pasture,  two  miles  square, 
near  ranch  headquarters,  to  be  fenced  and  complet- 
ed; to  have  and  to  hold  the  said  property  above  de- 
scribed, unto  him,  the  said  Edward  M.  McGlllln,  his 
heirs  and  aaslgiis,  forever. 

**  We  agree  ib  deliver  poesession  of  all  the  above- 
desoribea  property  to  the  said  Bdward  M.  McGilhn 
on  the  ranch  on  or  before  the  16th  day  jof  July488Si| 
we  to  pay  all  ranch  expenses,  taxes  and  rental 
on  lease  up  to  date  of  delivery,  the  said  Bdward  M. 
If cGilUn  to  refund  to  un  all  money  paid  by  us  on 
leases  beyond  date  of  delivery. 

**8hould  the  number  of  cattle  delivered  by  us  to 
the  said  Edward  IL  McGlllln  exceed  twelve  thou- 
sand and  five  hundred  head,  the  said  Edward  IL  Mc- 
QUlln  Is  to  pay  us  in  cash  the  sum  of  twen^-flve 
dollars  per  head  for  such  excess,  in  addition  to  the 
other  consideration  herein  provided  for;  and  should 
said  number  fall  short  of  twelve  thousand  five  hun- 
dred head,  we  are  to  credit  thesald  Edward  M.  Mo- 
Oillin  on  the  amount  herem  provided  to  be  paid,  at 
the  rate  of  twenty-flve  dollars  per  head  fOr  such 
deficit. 

**The  consideration  of  four  hundred  thousand  dol- 
lazs  above  specified  Is  to  be  paid  by  the  said  Edward 
11.  McOmin  as  follows,  to  wits  'Hie  sum  of  twenty- 
five  thousand  dollars  paid  cash  in  hand«  the  receipt 
whereof  Is  hereby  acknowledge^  thesum  of  seven- 
ty-five thousand  dollars  to  be  paid  July  SB,  18SS,  for 
whkditbe  said  Edward  IL  McGiUm  Is  to  execute 
his  negotiable  promissory  notes  of  even  date 
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with,  payable  to  us  or  our  order  at  the  Fourth  Na- 
tional Bank  of  New  York  City  on  said  26th  day  of 
July,  1886,  with  eiffht  per  cent  mterest  from  date; 
six^-slx  thousand  dollars  to  be  paid  July  1, 1888; 
sixty-six  thousand  dollars  to  be  paid  November  i, 
1886;  for  which  said  two  last-named  amounts  the 
said  Bdward  M.  McGlUin  is  to  execute  his  several 
negotiable  promissory  notes  bearing  date  oo  July 
16, 1886,  and  payable  tons  or  our  order  at  the  Fourw 
National  Bank  of  New  York  Gi^  on  said  1st  day  of 
July,  1886,  and  Istday  of  November,  1886,  with  dght 
per  cent  interest  per  annum  from  date  of  said 
notes;  the  remaining  one  hundred  and  sixtr-el^t 
thousand  dollars  is  to  be  paid  by  the  said  Edward 
M.  McGilUn  on  the  16th  day  of  July.  1886.  as  fOUowa, 
to  wit:  On  said  16th  day  of  July,  imTtbe  said  Bd- 
ward IL  McQiUln  is  to  convey  to  us,  thesaid  Mlltoa 
H.  Bennett  and  Robert  L.  Dunman,  by  deed  of 
general  warranty,  free  and  dear  from  all  inoum- 
brances,  taxes  and  liens  of  every  kmd  and  charac- 
ter, elgh^-fonr  acres  of  land  lying  and  situate  m 
the  County  of  Cook  and  State  or  liUnois,  more  parw 
ticularly  described  as  bduff  in  certain  l>k>ckB  of 
Crosby's  and  others*  subdivision  of  the  south  half 
of  section  five,  township  thirty-eeveo,  N.  R.  thir- 
teen, lying  west  of  the  Chicago,  Rock  Island  and 
Padflc  Railway:  we,  the  said  Milton  H.  Bennett 
and  Robert  L.  Dunman.  hereby  oovenanting  that 
the  property  herein  sold  and  conveyed  to  t&p  said 
Bdward  IL  McGllhn  is  free  and  clear  from  all  in- 
cumbrance, and  that  we  will  warrant  and  defend 
the  title  to  the  said  cattle,  horses  and  stock  unto 
the  said  Bdward  IL  MoGlllin,  his  heirs  and  asaixns* 
forever:  we,  the  said  Milton  H.  Bennett  and  Rob- 
ert L.  Dunman,  hereby  expressly  resenrinir  a  ven- 
dor^ lien  on  all  the  properbr  lieran  sold  and  con- 
veyed for  the  security  and  payment  of  the  two 
amounts  of  sixty-six  thousand  dollars  each  hereto 
provided  to  be  paid,  respectively,  on  the  Ist  day  of 
July,  1886,  and  the  1st  day  of  Novemtier,  1886;  here- 
by expressly  reserring  the  right,  power  and  author- 
ity to  advertise  and  sell  any  or  aU  of  said  proper- 


tv  by  frfving  thirty  days*  notice  of  the  time  sod 
place  of  such  sale  in  some  daily  newspaper  put^ 
lished  in  the  Cl^  of  Kansas.  Jackson  County.  Ml^ 
souri.  if  said  sums,  together  with  aU  the  Interask 
due  thereon,  are  not  paid  when  due,  aooordin|r  to 
the  termsand  tenor  of  the  notes  to  be  executed  by 
the  said  Edward  M.  McGUUn  therefor. 

^  In  tastimnny  whereof,  witness  our  hands  and 
seals,  tiSlSchday  of  Aprfl,  188& 

**MSton  B.  Bennett,   [BeaLI 
**Bobert  L.  Dunman.  CBeaL] 
**I  aocept  the  above  conveyance,  and  am  bound 
by  the  tenns  and  ooodltlons  thereof  .   Witneas  my 
hand  and  seal* 

"Mward  M.  MoOmin.   CBeaLr 
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md  which  was  to  he  refunilcd  by  the  defend* 
tot;  and  thereafter  the  latter  paid  said  rental, 
tod  the  plaintiflsdnly  transferred  the  leases  to 
him.  In  the  preliminary  negotiations  between 
the  parties,  which  resulted  in  the  contract,  the 
defendant  insisted  that  he  would  not  purchase 
the  ranch  and  cattle  at  the  price  of  $400,000,  un- 
less the  plaintiffs  would  take  his  Cook  Coun^ 
land  at  the  sum  of  $188,000,  and  the  phdntifb 
inasted  that  they  would  not  sell  for  $400,000, 
unlesB  they  cotud  receive  about  $250,000  hi 
money,  being  willing  to  take  the  balance  of 
sncb  purchase  ppce  m  the  84  acres  of  Cook 
County  land.  Before  the  contract  was  ent^^ 
into,  and  while  the  nec^otiations  for  it  were 
going  on,  the  plaintiff  Bennett  visited  Chicago 
ud  examined  the  Cook  Coimty  land. 

'On  these  findines  of  fact,  the  court  found 
against  the  defen&nt,  and  he  made  a  motion 
to  set  aside  such  finding,  and  for  a  new  triaL 
The  motion  was  denied,  and  the  defendant  ex- 
oepled.  He  then  moved  in  arrest  of  Judgment; 
but  the  motion  was  denied,  and  he  excepted. 
The  court  then  rendered  Judgment  upon  the 
findinas,  in  favor  of  the  pudntiffs  and  against 
the  defendant,  and  the  latter  excepted.  There 
is  no  exception  by  the  defendant  to  any  ruling 
of  the  court  in  the  course  of  the  trial;  and  the 
nnly  question  open  for  consideration  Is  whether 
the  jddgment  is  supported  by  the  special  find- 


inn. 


opinion  of  the  circuit  court,  held  by 
Jmige  Blodgett,  accompanying  its  findings  and 
forming  part  of  the  record,  is  reported  as  Ben* 
9£tt  V.  McOHkn,  28  Fed.  Rep.  411.  The  opin- 
ion states  that  the  controversy  in  the  case  is  as 
to  whether  the  plaintiffs  were  bound  to  accept 
the  Cook  Countjr  land  at  the  price  of  $168,000, 
and  make  up  in  cash  the  deficiency  in  that 
price,  Qx  whether  the  plaintiffs  could  indst  that 
the  credit  for  the  $191,150  shortage  on  the  cat- 
tle should  he  applied  first  to  extinguish  the 
wyment  of  $168,000  to  be  made  in  Cook 
Oobnty  land,  and  then  upon  tJe  amount  to  be 
•ecnred  by  the  $182,000  of  notes  to  fall  due  in 
Julj  and  November,  1886,  thus  leaving  a  bal- 
iooe  of  $108,160  due  to  the  plaintiffs;  and  that 
the  soit  to  recover  that  balance  was  brought 
on  the  ground  that,  the  defendant  havihg  re- 
fused to  give  his  notes,  such  balance  beoune 
St  oooe  a  money  demaiicL 

The  court  took  the  view  that  when  the  actual 
count  of  the  cattle  showed  a  shortage  of  7,646 
head  in  the  number  necessary  to  mike  up  the 
12,600  the  defendant  might  properly  have  re- 
faeed  to  accept  the  property,  and  have  put  the 
plahitifls  in  default  on  thefr  part  of  the  con- 
tnct;  but  that  he  elected  to  accept  what  the 
plaintifls  had  to  deliver,  and  must  be  held  to 
bare  sssented  thereby  to  such  readjustment  of 
the  terms  of  the  contract  as  was  made  necessa- 
ry by  the  changed  facts;  that  the  contract  gave 
to  the  defendant  the  option  of  paying  $168,000 
of  the  porehaie  monev  by  conv^ing  the  Cook 
Comity  land;  that  if  the  defendant  declined  to 
iDske  the  conveyance,  or  was  unable  to  give  a 
food  title,  the  $168,000  would  at  once  become 
a  nooej  payment,  payable  in  cash  on  the  16th 
2]    of  Jolv,  1886;  and  that,  if  the  plaintiffs  deliv- 
end  tSt  whole  number  of  12,600  cattle,  th^ 
would  be  entitled  to  the  two  notes  of  $66,000 
etch,  and  also  to  a  deed  of  the  Cook  Coiinty 
ttod;  or  to  the  1168.000  hi  cash  in  case  the 


defendant  shotild  refuse,  or  be  unable,  to  make 
a  deed. 

The  court  was  therefore  of  opinion  that  the 
$168,000  was  to  be  treated  as  a  present  or  cash 
payment;  that  the  deficiency  in  cattle,  of 
$191,160,  being  7,646  head  at  $26  per  head, 
whic^  was  to  be  credited  to  the  defendant, 
should  be  appropriated  in  liquidation  of  the 
cash  imyment  of  $168,000,  such  credit  being 
thus  applied  to  the  cash  payment  which  the 
defendant  would  be  callea  upon  to  make  in 
case  he  should  be  unable  to  make  the  title  at 
the  thne  called  for;  that  the  $168,000  to  be  liq- 
uidated by  the  land  was  a  present  payment, 
whether  made  in  money  or  land;  that  if,  by 
the  terms  of  the  contract,  the  defendant  was 
entitled  to  a  credit  equal  to  or  exceeding  the 
$168,000,  that  credit  should  be  applied  thereon, 
raUier  than  upon  the  deferred  payments  to  be 
evidenced  by  notes,  because  the  $168,000  was 
a  payment  aown,  to  be  made  on  the  16th  of 
July,  1886;  that,  therefore,  as  |100,000  had 
been  ixdd  in  cash  on  the  $400,000  purchase 
price,  leaving  $800,000  due,  a  credit  thereon 
of  the  tl91,160  deficiency  in  cattle  left  due  to 
the  plfuntiffs  $108,860,  for  which  amoimt  the 
court  held  that  tbe  defendant  should  have  givea 
his  notes,  payable  in  July  and  November,  1886^ 
with  interest  at  8  percent  per  annum;  and  that, 
as  he  declined  to  give  such  notes,  or  any  notes, 
such  balance  beoime  a  present  demand,  for 
which  the  plaintiffs  could  sue.  It  therefore 
ordered  Judgment  for  the  plaintiffs,  for 
$106,860,  with  interest  at  6  per  cent  from  July 
16, 1886. 

Although,  as  appears  by  the  bill  of  excep- 
tions, the  d^endant  at  the  trial  introduced  evi- 
dence, under  the  objectiona  and  exceptions  of 
the  plaintifb,  of  the  circumstances  attending 
the  execution  of  the  contract,  of  the  relative 
situation  of  the  parties,  and  of  the  negotiations, 
correspondence  and  interviews  between  them 
and  their  agents,  leading  up  to  its  execution, 
to  enable  the  court  better  to  understand  and 
construe  the  contract,  the  defendant  now  seri- 
ously ^eges  as  error  the  admission  of  such 
parol  evidence.  The  point  is  not  tenable.  It 
appears,  from  the  findings  of  fact,  that  the  [453] 
court  considered  the  evidence  so  introduced  by 
the  defendant;  and  he  caimot  now  object  to  it. 

We  are  of  opinion  that  the  conclusion  of  law 
of  the  drcuit  court,  from  the  findinss  of  fact 
was  correct.  Of  course,  the  credit  of  $191,160 
for  the  7,646  head  of  cattle  deficient,  at  $26 
per  head,  was  not  intended  by  the  contract  to 
be  applied  on  the  cash  payment  of  $26,000, 
made  April  16,  1886,  or  on  the  payment  of 
$76,000  provided  for  by  the  promissoir  notes 
made  April  16,  1886,  and  due  July  25,  1886. 
Tlie  question  of  a  shortage  in  the  number  of 
cattle  was  not  to  be  deteraiined,  and  was  not 
determined,  before  the  16th  of  July,  1885,  and 
the  contract  does  not  provide  for  repaying  any 
put  of  the  $100,000.  Therefore,  the  credit  of 
$191,150  could  be  applied  only  onthe  $800,000 
remaining  unpaid  on  the  16tn  of  July,  1886. 
On  that  day  Uie  payment  of  $168,000  was  to 
be  made.  &y  the  contract,  if  there  was  an  ex- 
cess of  cattle  over  12,600  head,  the  payment  to 
be  made  by  the  defendant  on  that  day  would 
be  more  than  $168,000  (exclwdve  of  the 
$182,000  payable  hi  1886),  but  that  excess  was 
tobepaiaincash.    If  there  was  a  shortage  in 

425 


464-479 


BUPBBMS  COUBT  OF  TBB  XJhITBD  S^ATML 


Oct.  Tu^ 


[454] 


the  number  of  cattle,  and  a  credit  to  be  made 
to  the  defendant  therefor  on  the  $400,000  pur- 
chaae  price,  the  amount  of  that  credit  was  to 
be  made  on  the  16th  of  July,  1885,  the  aame 
day  the  $168,000  was  to  be  paid.  It  is  dear, 
therefore,  that  the  -amount  of  the  excess  was 
to  be  added  to  that  payment,  or  the  amount  of 
the  credit  was  to  be  deducted  therefrom.  The 
payment  to  be  made  on  the  15th  of  July,  18B5, 
would  be  greater  or  less  than  the  $168,000, 
as  the  number  of  cattle  exceeded  or  fell  short 
of  12,500  head.  The  $108,850  became  due 
July  15, 1885,  and  the  defendant,  according  to 
the  terms  of  the  contract,  ou^ht  then  to  luive 

fiven  hlB  noted  therefor,  payable,  one  haJf  July 
,  1886,  and  one  half  November  1. 1886.  He 
refused  to  eive  such  notes.  As  the  payments 
to  be  made  July  1,  1886,  and  NoTember  1, 
1886,  were  not  aue  on  July  15, 1885,  and  a 
vendor's  lien  was  expressly  reserved  in  respect 
of  those  payments,  there  is  no  solution  of  the 
problem  except  to  deduct  from  the  $191,150 
deficiency  in  cattle  the  $168,000  payment  to  be 
made  in  land  or  money,  July  15,  1885,  leaving 
$28,150,  and  to  deduct  that  from  the  $182,000 
payable  in  1886,  leavins  $106,850  due  to  the 
plaintiffs,  with  interest  &om  July  16, 1885,  for 
which  sum  judgment  was  had.  On  the  facts 
found,  showing  that  the  defendant  was  not 
prepared  or  able  to  deliver  to  the  plaintiffs,  on 
the  16th  of  July,  1885,  a  deed  for  the  84  acres 
of  land  in  C!ook  County,  Illinois,  the  $168,000 
became  on  that  day  a  cash  payment 
The  Judgment  cf  the  CHrcitit  Court  U  affirmed. 


JAMES  0.   PBNNIB,  Administrator,  etc, 

Plff,  in  Err., 

«. 

C.  RBI8,  Treasurer  of  the  Poligb  Lifb  ahd 

Hkalth  InflURAHCB  FuKD  of  the  City 

and  County  of  San  Francisco. 

<8eeaa  Baporter*S  ed.  ISMm) 

Adm4uion$  hif  demurrer— eomtruetien  ef  etaU 
ute  not  admitted  by— fund  created  bp  Jam  for 
poUee  offieerM  map,  Iwlav,  be  dewtedto  other 
purpoei—veeted  rignt^ripeal  qf  kne. 

L  A  demuTrer  admits  only  allegations  of  faol  and 
not  ooncluakms  of  Uw. 

&  A  demurrot  does  not  admit  that  the  ooaetrmv 
tlon  of  a  statute  set  forth  In  the  pleading  de- 
murred to  Is  the  oorreot  one,  nor  that  the  statute 
Impoees  the  obllgatloos  or  oooftet  the  rights 
whloh  the  pleading  alleges. 

t.  Where  a  statute  for  the  paj  of  polloe  offloen 
provided  that  two  dollars  a  month  be  retained 
from  the  paj  of  eaoh  ollloer,  for  a  fund,  aoertain 
sum  of  which  should,  on  the  death  of  each  offloer, 
be  paid  to  his  representatives,  such  fund,  untO 
such  death,  can  be  applied  to  a  durerent  purpose 
bjthe  Legislature. 

4  There  was  no  contract  bj  the  State  that  the  dls- 
posltton  of  the  fund  should  alwajs  continue  as 
originally  provided;  and  untU  the  event  happens 
upon  which  the  money  was  to  be  paid,  there  is  no 
vested  right  In  the  representatives  of  such  offl- 
car  to  such  payment. 

8.  Such  statute  having  been  repealed  before  the 
death  of  the  intestate,  his  expectancy  In  such 
riiod  was  thereby  revoked,  and  the 
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tiMrefrom  by  his  representattyes  was  no  longer 
subject  to  the  provisioos  of  such  statute,  and 
cannot  be  reoovered  by  them. 

[No.  1260.1    ' 
Submitted  Bee,  $,  1889.  Dedded  Dee.  16. 1889. 

r^  BRROH  to  the  Supreme  Court  of  the  State 
of  California,  to  review  a  ludgment  denying 
a  writ  of  mandate  to  compel  the  Treasurer  of 
San  Frandsco,  California,  to  pay  to  the  admin* 
istrator  of  a  police  officer  a  sum  of  money 
claimed  to  be  due  from  a  fund  created  under 
the  California  Act  of  April  1,  1878,  for  the 
benefit  of  police  officers,  and  dismiasing  the 
petition  for  said  writ.    Affirmed. 

Staetment  by  Mr.  Juetiee  Field: 
This  case  comes  from  the  Supreme  Court  of 
the  State  of  California.  The  petitioner  is  (he 
administrator  of  one  Edward  A.  Ward,  de- 
ceased, who  was  a  police  officer  of  the  City  and 
County  of  San  Francisco  from  the  24th  of 
September,  1869,  until  his  death,  which  oo- 
curred  on  the  13tb  of  March,  1889. 

On  the  1st  of  April,  1878,  an  Act  of  the 
Legislature  of  Califoniia  was  approved,  en- 
titled "An  Act  to  Enable  the  Board  of  Super- 
viBors  of  the  City  and  County  of  San  Francisco 
to  Increase  the  Police  Force  of  said  City  and 
County,  and  Provide  for  the  Appointment, 
Regulation  and  Payment  thereof."  (Statutes 
of  California  of  1877-78,  p.  879.)  The  first 
section  of  this  Act  authorized  the  Board  of 
Supervisors  to  increase  the  existing  force  of 
the  police,  which  consisted  of  one  hundred 
and  fifty  members,  not  exceeding  two  hundred 
and  flf^  more,  the  whole  number  not  to  make 
in  all  more  than  four  hundred;  and  provided 
that  they  should  be  appointed  and  governed 
in  the  same  manner  as  the  then  existing  force. 
The  second  section  declared  that  the  compen- 
sation of  the  two  hundred  and  fifty,  or  such 
part  thereof  as  the  board  might  allow,  abould 
not  exceed  $102  a  month  for  each  one,  and 
that  the  compensation  of  those  then  in  office 
should  continue  at  the  rate  prescribed  by  the 
Acts  under  which  they  were  appointed  until 
June  1, 1879.  when  thdr  pay  should  be  fixed 
by  a  board  of  commissioners  created  under  the 
Act;  that  the  police  officers  then  in  office 
should  be  known  as  the  "old  poUce,"  and  those 
appointed  under  the  Act  as  the  "new  poUce;** 
and  that  the  officers  subsequenUy  appointed  to 
fill  vacancies  on  the  old  police  should  receive 
the  same  pay  as  the  new  policy  subiect  to  the  r^juii 
condition  that  the  treasurer  of  said  dtr  and  i^^*' 
county  should  "retain  from  the  pay  of  each 
police  officer  the  sum  of  two  dollars  per  month, 
to  be  paid  into  a  fund  to  be  known  as  the  'P^ 
lice  Life  and  Health  Insurance  Fund,' "  to  be 
administered  as  provided  in  the  Act  The 
mayor,  auditor  and  treasurer  of  the  City  and 
County  of  San  Frandsco  were  constituted  a 
board  to  be  known  as  the  "Police  life  and 
Health  Insurance  Board,**  and  required  from 
time  to  time  to  invest,  as  it  might  deem  bi?tt, 
the  moneys  of  the  Police  Life  and  Health  In- 
surance Fund  in  various  designated  secaritiea» 
to  be  held  bv  the  treasurer,  subject  to  the  order 
of  the  board.  The  Act  declared  that  upon  the 
death  of  any  member  of  the  police  force  after 
the  first  day  of  June,  1878,  thers  should  be 

giid,  by  the  treasurer,  out  of  the  said  Life  and 
ealth  Insurance  Fund,  to  his  legal  npimtm- 

lU  U.S. 
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tatiTe,  the  fnim  of  one  thousand  dollars;  that 
in  case  any  officer  should  resign  from  had 
health  or  bodily  infirmity,  there  should  be 
paid  to  him,  from  that  fund,  the  amount  of 
the  principal  which  he  may  have  contributed 
thereto;  and  that,  in  case  such  fund  should  not 
be  sufficient  to  pay  the  demand  upon  it,  such 
demand  should  be  registered  and  paid  hi  the 
order  of  its  registry,  out  of  the  funds  as  re- 
ceiyed.  Ward  havinff  been  a  police  officer 
whilst  this  Act  was  in  force,  the  administrator 
of  his  estate  demanded  of  the  treasurer  the 
one  thousand  dollars  provided  by  it.  There 
was  in  the  treasury  at  the  time  the  sum  of  forty 
thousand  dollars.  The  treasurer  having  refused 
to  pay  the  demand,  the  administrator  applied 
to  the  supreme  court  for  a  writ  of  mandate 
upon  him  to  compel  its  payment  To  the 
petition  for  that  writ  the  treasurer  demurred 
on  the  ground  that  it  did  not  state  facts  snffi- 
oicnt  to  constitute  a  cause  of  action,  or  entitle 
the  petitioner  to  the  writ  of  mandate,  or  to  any 
relief  whatever;  and  that  the  Act  of  the  Leg- 
Ulature,  passed  March  4,  1889,  entitled  "An 
Act  to  Create  a  Police  Relief,  Health  and  Life 
Inaurance  and  Pension  Fund  in  the  Several 
Ck>untie8,  Cities  and  Counties,  Cities  and  Towns 
of  the  State,"  was  a  valid  and  constitutional  en- 
actment. (Statutes  of  California,  18S9,  p.  66.) 
This  Act  creates  a  board  of  trustees  of  the 

Solice  relief  and  pension*  fund  of  the  police 
epartment  in  each  county,  city  and  county, 
ci^  or  town,  to  be  known  as  the  board  of  police 
pension-fund  commissioners;  and  provides  for 
Its  organization  and  the  administration  of  the 
fond,  and  for  pensions  to  officers  over  sixty 
years  of  age,  who  have  been  in  the  service 
over  twenty  years,  to  those  who  have  become 
physically  disabled  in  the  performance  of  their 
OQties,  and  to  the  widows  and  children  of  those 
iirho  lose  their  lives  in  the  discharge  of  their 
duties,  and  for  the  payment  of  certain  sums 
of  money  to  the  widows  or  children  of  those 
^rho  die  from  natural  causes  after  ten  and  less 
than  twenty  years'  service,  and  regulates  the 
evidence  of  disability ;  and  that  retired  officers 
«hall  report  to  the  chief  of  police  at  certain 
•stated  periods,  and  perform  duty  under  certain 
circumstances,  and  for  the  forfeiture  of  pen- 
sions by  misconduct,  and  for  the  meetings  of 
the  board,  and  prescribes  their  duties  as  to  the 
#and 

Sections  12  and  18  of  the  Act  are  as  follows: 

"Sbc.  12.  The  board  of  supervisors,  or 
other  governing  authority,  of  any  county,  city 
and  county,  city  or  town,  shall,  for  the  pur- 
poses of  said  'police  relief  and  pension  fund' 
nereinl)efore  mentioned,  direct  the  payment 
annually,  and  when  the  tax  levy  is  made,  into 
aaid  fund  of  the  following  moneys: 

"First.  Not  less  than  five  nor  more  than 
ten  per  centum  of  all  moneys  collected  and  re- 
ceived from  licenses  for  the  keeping  of  places 
wherein  spirituous,  malt  or  other  intoxicating 
liquors  are  sold. 

"Second.  One  half  of  all  moneys  received 
from  taxes  or  from  licenses  upon  dogs. 

"Third.  All  moneys  received  from  fines 
imposed  upon  the  members  of  the  police  force 
of  said  county,  city  and  county,  city  or  town, 
for  violation  of  the  rules  and  regulations  of  the 
poUce  department. 
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"Fourth.  All  proceeds  of  sales  of  unclaimed 
propBrty. 

"Fifth.  Not  less  than  one  fourth  nor  more 
than  one  half  of  all  moneys  received  from  li- 
censes from  pawnbrokers,  billiard-hall  keep- 
ers, second-hand  dealers  and  Junk  stores. 

"Sixth.  All  moneys  received  from  fines  for 
carrying  concealed  we^x)ns. 

"Seventh.  Twenty-nve  per  centum  of  all 
fines  collected  in  money  for  violation  of  county, 
city  and  county,  dty  or  town  ordinances. 

"Eighth.  All  rewirds  giren  or  paid  to 
members  of  such  poUcc  force,  except  such  as 
shall  be  excepted  by  the  chief  of  police. 

"Ninth.  The  treasurer  of  any  county,  city  [*68] 
and  county,  city  or  town  shall  retain  from  the 
pay  of  each  member  of  police  department  the 
sum  of  two  dollars  per  month,  to  be  forthwith 
paid  into  said  police  relief  and  pension  fund, 
and  no  other  or  further  retention  or  deduction 
shall  be  made  from'  such  pay  for  any  other 
fund  or  purpose  whatever. 

"Sec.  18.  Any  police,  life  and  health  in- 
surance fund,  or  any  fund  provided  by  law, 
heretofore  existing  in  any  county,  city  and 
county,  city  or  town  for  the  relief  or  pension- 
ing 01  police  officers,  or  their  life  or  health  in- 
surance, or  for  the  payment  of  a  sum  of  money 
on  their  death,  shall  be  merged  with,  paid  into, 
and  constitute  a  part  of  the  fund  created  under 
the  provisions  of  this  Act;  and  no  person  who 
has  resigned  or  been  dismissed  from  said  police 
department  shall  beentitied  to  any  relief  from 
such  fund:  Provided,  That  any  person  who, 
within  one  year  prior  to  the  passage  of  this 
Act,  has  been  dismissed  from  the  police  de- 
partment for  incompetency  or  inefficiency,  and 
which  incompetency  or  inefficiency  was  caused 
solely  by  sickness  or  disability  contracted  or 
suffered  while  in  service  as  a  member  thereof, 
and  who  has,  prior  to  Mid  dismissal,  served 
for  twelve  or  more  years  as  such  member, 
shall  be  entiUed  to  all  the  benefits  of  this  Act." 

The  Act  also  repealed  all  Acts  or  parts  of 
Acts  in  conflict  with  its  proviBlons.  Under 
this  Act  the  treasurer  refused  to  pay  the  money 
demanded  by  the  administrator  of  Ward. 
The  Supreme  Court  of  the  State  held  that  this 
latter  Act  was  a  valid  law,  and  that  it  repealed 
the  former  Act,  and  denied  the  prayer  of  the 
petitioner  and  dismissed  the  writ. 

From  that  judgment  the  administrator  has 
brought  the  case  to  this  court  on  a  writ  of 
error. 

Messrs.  Alfred  Clarke  and  James  A.  John- 
son, for  plaintiff  in  error: 

The  validity  of  a  contract  cannot  be  impaired 
by  state  legislAtion. 

Douglass  v.  Pike  Oo,  101  U.  8.  677  (26:  968); 
McOracken  v.  Hayward,  48  U.  S.  2  How.  608, 
612  (11:  397,  899);  Ogden  v.  Saunders,  26  U.  S. 
12  Wheat.  218  (6:  606);  People  v.  Ingersoll,  58 
N.  Y.  1 ;  Goggins  v.  Turnipseed,  1  8.  C.  80,  7 
Am.  Rep.  28.  Stein  v.  Mobile,  49  Ala.  862,  20 
Am.  Rep.  288;  Von  Baumbaeh  v.  Bade,  9  Wis 
569. 

The  Legislature  .cannot- alter  the  legal  effect 
of  a  contract  or  violate  its^-obli^tion. 

King  v.  JDedham  Bank,  15  Mass.  447;  Ohio 
O.Ins.d:  T.  Oo,  v.  Ikbolt,  57  U.  S.  16  How. 
416  (14:  997);  Qelpeke  v.  Dubuque^  68  U.  a  1 
Wall.  175(17:  520);  Havemeyerr.  Iowa  County, 

427 


464-478 


SUPREMB  COUBT  OF  THS  UhITED  StATML 


Oct.  Tebm, 


70 U.  8.8 Wall.  294(18:  88);  Thompson  v.  Lm 
Oaun^,  70  U.  S.  8  WaU.  827  (18:  177);  Mitch^ 
eUY.  BurUngton,  71 U.  8. 4  WaU.  270  018:  850); 
Loe  County  v.  Sogers,  74  U.  8.  7  Wall.  181 
(19: 180);  Kenosha  y.  Lamson,  76  U.  8.  9  Wall. 
477  (19:  725);  Ohieago  v.  Sheldon,  76  U.  8. 
9  Wall.  55  (19:  597);  White  v.  Hart,  80  U.  8. 
18  WaU.  647  (20:  686);  OOom  v,  Nicholson, 
80  U.  8. 18  WaU.  655  (20:  698);  Oleott  v.  Swprs, 
88  U.  8.  16  WaU.  678  (21:  882);  Boyee  ▼.  Tahb, 
85  U.  8.  18  WaU,  546  (21:  757). 

If  the  law  is  so  changed  that  the  means  of 
enfordoff  it  are  materially  impaired,  the  obli- 
gatioQ  of  the  contract  no  longer  remains  the 


Bronson  v.  Kineie,  42  U.  8. 1  How.  811  (11: 
148);  MeOraeken  v.  Haywa/rd,  48  U.  8. 2  How. 
612  (11:  899);  Qantly*s  Lessee  ▼.  Ewing,  44  U. 
8.  8  How.  717  (11:  798);  Ourran  r.  Arkaneas, 
56  U.  8.  16  How.  804  (14:  70^^;  Butt  v.  Mus- 
catine, 75  U.  8.  8  WaU.  588  (19:  494);  Walker 
y.  Whitehead,  88  U.  8. 16  WaU.  814  (21:  857); 
OleoU  T.  Suprs.  88  U.  8.  16  WaU.  678  (21:  882); 
Ounn  T.  Barry,  82  U.  8.  15  WaU.  628  (21: 
215):  Jackson  y.  Lamphire,  28  U.  8.  8  Pet.  280 
(7:  679);  Oreen  y.  Biddle,  21  U.  8.  8  Wheat 
1  (5:  547);  Edwards  y.  Kearsey,  96  U.  8.  601 
(24:  797);  Taylor  y.  Steams,  18  Oratt  244; 
NeviU  y.  Bank,  14  Miss.  518;  Von  Baumbach 
y.  Bade,  9  Wis.  559. 

These  salary  rights  haye  been  always  en- 
forced. 

Fisople  y.  Smyth,  28  OaL  26;  People  y.  Ful- 
ton, Id.  51;  Dolcm  y.  Mayor,  (»  li.  T.  274; 
MeVeany  y.  Mayor,  80  «.  T.  185;  Fiteeim- 
mons  y.  Brooklyn,  102  N.  T.  586;  ^ncfy^tM 
y.  Finland,  79  Me.  484,  Nichols  y.  MacLean, 
101  N.  T.  526:  Andrew  y.  JTtn^,  77  Me. 
281;  J^20  y.  Tail,  88  Ean«  765;  iSAoio  y. 
Pima  County  (Ar^)  18  Pac.  276;  People  y. 
i\»^<0r,  68  CaL  127;  CarroU  y.  Siebentfutler, 

87  Cal.  195. 

The  Act  of  March  4th,  1889,  depriyes  the 
plaintiff  of  property  without  due  process  of 

This  fund  Is  a  trust  fund  created  by  law  for 
the  uses  and  objects  stated  in  the  creative  Act, 
and  it  ceases  to  be  appUcable  to  any  other 
purpose. 

People  y.  Brooks,  16  Cal.  85;  Babeock  y. 
Middteton,  20  C!al.  659;  Creighton  y.  Pragg.  21 
Cal  119;  Nevada  Bank  y.  ^einmitz,  64  Cal 
816;  Meyer  y.  Perter,  65  Cal  69. 

The  Act  of  March  4, 1889,  impairs  the  obU- 

Sktion  of  our  contract  with  respondent,  and 
ereby  yiolates  article  1,  section  10,  of  the 
Federal  Constitution. 

Com.  y.  Wetherbee,  106  Mass.  149;  Brady  y. 
King,  58  CaL  45;  People  y.  Lynch,  61  Cal  16; 
Eelly  y.  Luning,  76  Cal  811;  Mutson  y.  Wood- 
bridge  Protection  Diet.  79  Cal  90;  Fl^  y. 
Bianding,  54  Cal.  45;  Wolff  y.  New  Orleans, 
108  U.  8.  867  (26:  899);  Chae  Chan  Pino  y. 
U.  S.  180  U.  8.  581  (82:  1068);  OaHand  Path 
ing  Co,  y.  Barstow,  79  Cal  45;  U.  S.  y.  Bei- 
singer,  128  U.  8.  898  (82:  480);  feck  y.  Ander- 
«m.  67  Cal  261;  Boyd  y.  17.  S  116  U.  8.  685- 

88  (29:  758). 

ifeiif*.  l>0e£t  Louderbaekuid'W.  W.  Mor* 
row*  for  defendant  in  error: 

The  provision  in  the  former  Act,  the  Act  of 
April  1st,  1878.  thai  upon  the  death  of  apoUce 


officer  the  treasurer  shaU  pay  one  thousand 
dollars  to  his  legal  representatiyes,  does  not 
create  a  vested  ri^ht  or  property,  and  therefore 
does  not  faU  within  the'protection  of  that  pro- 
vision of  the  National  (Constitution  that  a  per- 
son shaU  not  be  deprived  of  his  proper^  with- 
out due  process  of  law. 

BandaU  v.  Kreiger,  90  U.  8.  28  Wall  148 
(28:  126);  Brenham  v.  Story,  89  Cal.  185;  Be 
Lawrence,  1  Redf.  810;  Merrill  v.  Sherburne^ 
1  N.  H.  214;  QueHn  v.  Moore,  25  Minn.  464» 
465;  WaUaee  v.  Beddick,  119  HI  151,  6  West. 
Rep.  769;  Morrison  v.  Bice,  85  Minn.  486. 

It  is  like  the  wife's  right  to  dower,  whidi 
does  not  vest  tiU  death  of  husband.  Prior 
thereto  it  may  be  changed  or  destroyed  try 
legislation. 

Be  LawrenoL  1  Redf.  810;  Merrill  y.  Sher- 
bums,  1  N.  EL  214;  Barbour  v.  Barbour,  46 
Me.  18, 14;  Magee  v.  Foung,  40  Miss.  169. 170; 
Guerin  v.  Moore,  25  Minn.  464, 465;  BandaU  y. 
Kreiper,  90  U.  8.  28  WaU.  148  (28:  126);  Boyd 
y.  mrrieon,  86  Ala.  588;  Ware  y.  Owene,4Si 
Ala.  N.  8.  212;  Bennett  v.  Barme,  51  Wia. 
257;  Morrison  v.  Bice,  eupra, 

TiU  the  payment  of  the  price.  Congress  may 
withdraw  the  pubUo  lands  from  ent^  or  sale. 

Hale  v.  Gaines,  68  U.  8.  22  How.  144  (16: 
264):  People  v.  Shearer,  90  CaL  645;  Button  y. 
Fridne,  87  C^.  475;  Southern  Pac  B.  Oo.w. 
6^ma,  64Cal.  515. 

Officers'  emoluments,  salaries,  pensions  and 
incidents  are  not  contracts  within  those  provis- 
ions of  the  C^mstitution  of  the  United  8tates 
and  of  the  8tate  of  California  which  prohibit 
legislation  Impairing  the  obligation  of  contracts. 

State  y.  Dews,  R.  M.  Charlton's  Rep.  (Ga.) 
400,  401;  Miller  y.  Kister,  68  Cal.  144;  Butler 
V.  P^nsyltania,  51  TJ.  8.  10  How.  416  (18: 
478);  Com,  v.  Mann,i  Watts  &  8.  418;  Com, 
y.  Bacon,  6  8erg.  &  K.  22;  Dartmouth  CoUege 
V.  Woodward,  17  U.  S.  4  Wheat.  518,  6^ 
(4:  629,  657);  Connor  v.  N  7.  2  8andf.  870; 
Coffin  v.  State,  7  Ind.  157;  Connor  v.  Mayor,  5 
N.  T.  285;  Brnford  y.  Gibson,  15  Ala.  524; 
Koonte  v.  FrankMn  County,  76  Pa.  157;  County 
Comrs.  y.  Jones,  18  Minn.  202;  Williame  y. 
Newport,  12  Bush  (Ey.)  488;  State  v.  Douglae, 
26  Wis.  482;  Alexander  v.  McKeneie,  2  8.  C. 
81,  98;  Newton  v.  Comrs,  100  U.  8.  557,  558 
(25:  711);  Farrell  y.  Bridgwort,  45  Conn.  196; 
Smith  v.  Mayor,  87  N.  Y.  520;  Donahue  y. 
Wia  County,  100  Dl.  108,  104;  Standrford  y. 
Wingate,  2  Duvall  (Ev.)  448;  Knoup  y.  Piqua 
Bank,  1  Ohio  8t  616;  Toledo  Bank  y.  Bond, 
1  Ohio  St.  eSb,e6e;  Barker  Y.Pittsburg,  4^. 
49;  Wat  Biter  Bridge  Co.  y.  Dix,  47  U.  8.  6 
How.  548  (12:  552). 

All  affairs  that  concern  state  policy  are  under 
immedUte  control  of  the  sovereignty  of  the 
8tate  through  the  legislative  department. 

PeojiU  V.  HuHbut,  24  Mich.  68-108;  PeepU 
y.  Mahanof,  18  Mich.  490;  Park  Comrs,  y. 
Common  Oounea,  28  Mich.  285.  286;  Burek 
y.  Hardwieke,  80  Gratt  24;  State  y.  Bun-^ 
tor,  88  Kan.  678;  StaU  y,  Kansae  CUg, 
88  Kan.  598;  Chicago  v.  Wright,  69  uL 
826;  P00p<0  y.  Draper,  16  K.  Y.  554;  M^for 
y.  ^laitf,  15  Md.  455,  456;  PtfUee  Comre.  w. 
St,  Louie,  8  Bush  (Ey.)  697;  Diamond  y. 
Ohh,  21  La.  Ann.  809;  StaU  y.  Leoey,  21  La^ 
Ann.  588;   People  y.  Draper,  85  Barb.  844; 
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J^opU  T.  ShMord,  86  N.  Y.  286;  FatrM  y. 
BndMf»n,  46  Cooo.  196;  OM  y  Portland, 
66  Me.  888:  ^ndnMot  t.  King,  77  Me.  280; 
iWd  T.  I^fneh,  61  Cal.  86. 

PabUc  fonds  may  be  appropriated  by  the 
Btate  to  inch  public  ueet  or  purposes  as  It  may 
dfltermine. 

OeiokUm  y.  San  Franei9Co,  42  CaL  460;  Bx 
farts  Um»,  64  CaL  288;  Samfamon  (kmrUy  y. 
apnnafUid.  68  UL  70;  Jttf  &Ki$t^  y.  Bei9.  71 
CaL  m;  DarUngtoH  y.  iTor^.  81  N.  T.  164; 
GMiffifrd  y.  Om^mR.  18  Barb.  616;  £7.  8.  y. 
BsMmiw  4  0.  S,  Cb.  84  U.  8.  17  WalL  882 
(21:  601);  Nem  OHsam  y.  OIorA;,  96  U.  8.  654 
(24:  688):  Alawr  y.  .PSMt,  61  Ala.  402;  Mati&r 
^  Bufaio,  68  N.  Y.  171;  StaU  y.  8t.  L<mit 
Chmntg  (hurt,  84  Ma  670;  /Sir  Louiiv.  BhiMi, 
68  Mo.  864;  Binton  y.  Aihlmri,  41  Oal.  680; 
EaH  y.  Bmmett,  15  CaL  612:  AyvM  y.  Trtad- 
mO.  16  Od.  288;  People  y.  Burr,  18  CaL  851; 
BmU  y.  .Imod^r  Oauntif.  86  CaL  682,  688;  San 
FraneUeo  y.  Omawiii,  42  Cal.  658;  F^opU  y. 
£«rr.  87  N.  Y.  180;  PiopUv,  AlatMda  Chuniv, 
86  C^  649;  UUkfiM  y.  Vemmi,  41  N.  Y. 
128;  Btoph  y.  AisAm,  27  (^aL  809. 

ifir.  jMaiim  Ffold  deUyered  the  opinion  of 
ftecomt: 

II  was  contended  in  the  court  below  that  this 
latter  Act  of  March  4, 1889,  yiolated  that  pio- 
yirioo  of  the  ConsUtution  of  the  United  Btates, 
and  id  the  State,  which  declares  that  no  person 
sbaU  be  deprived  of  his  property  without  due 
Muuess  of  law.  The  Supreme  Court  of  the 
State  bdd  that  this  oontentkm  went  on  the 
theory  that  the  deceased  police  ofltor  had .  at 
the  tnne  of  his  death,  a  yesled  property  rii^t 
in  the  one  thousand  dollars  of  public  money 
wUcfa  the  former  SUtute  had  directed  to  be 
paid  Id  his  legal  representatiye  upon  his  death. 
The  peMoner  now  insists  that  this  stotement 
of  Ui  oooteotion  below  is  erroneous;  that  he 
did  Dol  then  contend  and  does  not  now  contend 
that  the  fund  in  the  hands  of  the  treasurer  was 
poblic  money,  but  private  money  accumulated 
mm  the  cootributionB  of  the  members  of  the 
pottoe  force,  and  that  by  Ward's  contribution  the 
■am  claimed  became,  on  his  death, — like  money 
doe  on  a  life  insurance  policy,— property  of  his 
estate.  Such,  at  least,  is  his  position,  if  we 
rigfaUj  understand  it.  Some  plausibility  is 
grven  to  it  by  the  language  of  the  petition  to 
which  the  treasurer  demurred.  The  petition 
alleges  that  Ward,  the  deceased,  contributed, 
oal  of  his  salaiT  as  a  police  officer,  to  the  Police 
lifSe  and  Health  Insurance  Fund,  the  sum  of 
two  doOanjper  month  for  each  month  from 
April  1,  1878,  to  and  including  the  month  of 
March,  1869,  and  that  the  whofo  amount  of  his 
eontritnitioo  to  that  fund  was  $864;  that,  upon 
his  death,  there  was  due  to  the  petitioner,  as 
Ihe  l^gal  representatiye  of  Ward,  the  sum  of 
9m  Ihoqeand  dollars,  payable  out  of  that  fund; 
that  h  was  the  du^  of  the  treasurer  of  that 
foad  to  pay  It;  ana  that  there  was  in  his  jm» 
■■riiiii,  at  the  time,  for^  thousand  doOan 
aptficable  to  its  payment. 

The  petitioner  now  contends  that  these  eey- 
eral  allagiHons  are  to  be  taken  as  literally 
mw,  trooi  the  Had  that  the  treasurer  demurred 
to  the  petmoo.  But  a  demurrer  admits  only 
alWigalinns  of  fad  and  not  conclusions  of  law. 
Iberefdra,  a  plaintiff  relies  for  recoyeiry 
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upon  compliance  with   the  m>ylsions  of  a 
statute,  and  attempts  to  set  forth  conformity 
with  tbeuL  the  court  will  look  to  that  statute 
and  take  toe  allegations  as  ;  i tended  to  meet 
its  proyisions,  notwithstandiog  the  inaccuracy 
of   any  statement   respecting  them.    If   the 
pleading  misstates  the  effect  and  purpose  of 
the  statute  upon  which  the  party  relies,  the  ad- 
yerse  party,  in  demurring  to  such  pi«uliDg» 
does  not  adodt  the  correctness  of   the  con- 
struction, or  that  the  statute  imposes  the  obli- 
gations or  coDfers  the  rights  which  the  party 
alleges.    DiUon  y.  Barnard,  88  U.  S.  21  Wall. 
480,  487  [22:   678,    676].    Notwithstandiog, 
therefore,  in  this  case,  the  petitioner  ayers  that 
the  deceased  police  officer  contributed  out  of 
his  salary  two  dollars  a  month,  pursuant  to 
the  law  in  question,  and,  in  substance,  that 
the  fund  which  was  to  pay  the  one  thousand 
dollars  claimed  was  created  out  of  like  cootri* 
butioos  of  the  members  of  the  police,  the 
court,  looking  to  the  Statute,  sees  that,  in  poini 
of  fact,  no  money  was  contributed  l^  Uie  po- 
lice officer  out  of  his  salary,  but  that  the  money 
which  went  into  that  fund  under  the  Act  of - 
April  1, 1878,  was  money  from  the  State  re- 
tained in  its  possession  for  the  creation  of  this 
yery  fund,  the  balance-Hmehimdred  dollars^ 
being  the  only  compensation  paid  to  the  police 
officer.    Thouffh  called  part  of  the  officer's 
compensation,  he  neyer  recdyed  it  or  controlled 
it,  nor  could  he  preyent  its  impropriation  to 
the  fund  in  question.    He  had  no  such  power 
of  disposition  oyer  it  as  always  accompaoiee 
ownership  of  property.    The  Statute,  in  legal 
effect,  says  that  the  police  officer  shall  receiTe 
as  compensation,  each  month,  not  exceeding 
one  hundred  dollars,  or  such  sum  as  may  be 
fixed  after  June  1, 1879,  by  a  board  of  com- 
missioners created  under  the  Act,  and  that,  in 
addition  thereto,  the  State  wiU  create  a  fund 
by  appropriating  two  dollars  each  month  for 
Ihat  purpose,  from  which,  upon  his  resignation 
for  bad  healUi  or  bodily  infirmity,  or  dismissal 
for  mere  hicompetency  not  coupled  with  any 
offense  against  the  laws  of  the  State,  a  certain 
sum  shall  be  paid  to  him,  and,  upon  his  death, 
a  certain  sum  shaD  go  to  his  legal  representa- 
tiye. 

Being  a  fund  raised  in  that  way,  it  was  en- 
tirely at  the  disposal  of  the  ffoyemment,  until, 
hy  tne  happening  of  one  of  Uie  eyents  stated^ 
the  resignation,  dismissal  or  death  of  the  offi-  T^Tl  J 
cer— the  right  to  the  mMc  sum  promised 
became  yestod  in  the  officer  or  his  representa- 
tiye. It  requires  no  argument  or  dtstlon  of 
authorities  to  show  thaC  in  making  a  disposi- 
tion of  a  fund  of  that  character,  prpylous  to 
the  happening  of  one  of  the  eyents  mentioned, 
the  State  impaired  no  abeolute  right  of  prop- 
ert^  in  the  police  ofltor.  The  direction  of  the 
State,  that  the  fund  should  be  one  for  the  ben- 
efit of  the  police  officer  or  his  representative, 
under  ceitam  conditions,  was  subject  to  chnn^ 
or  reyocation  at  any  time,  at  the  will  of  iiie 
Legislature.  There  was  no  contract  on  the 
part  of  the  State  that  its  disposition  should  si- 
ways conthiue  ssoriginally  proyided.  Uni  il  Uie 
particular  eyent  should  happen  upon  which  tlic 
money  or  a  part  of  it  was  to  be  paid,  tliers 
was  no  yested  right  In  the  officer  to  such  pay- 
ment. Hia  interest  in  the  fund  was,  until  then, 
a  mere  expectancy  created  by  the  Uw,  and  U- 

4Sf 


S8»-(Mn 


SVFBBICB  OOUBT  OF  THS  UhITSD  STATML 


Oct.  Tkbh. 


t*T21 


able  to  be  revoked  or  destroyed  byUie  none 
•athority.  The  law  of  AprO  1, 1878,  baTing 
been  repealed  before  the  death  of  the  intestate, 
his  expectancy  became  impossible  of  realiza- 
tion; the  mon^  which  was  to  pay  the  amoant 
claimed  had  been  previously  transferred  and 
tnlDgled  with  another  fund,  and  was  no  longer 
subject  to  the  provisions  of  that  Act  Such 
being  the  nature  of  the  intestate's  interest  in 
the  fund  provided  by  the  Law  of  1878,  there 
was  no  right  of  property  in  him  of  which  he 
or  his  representative  has  been  deprived. 

If  the  two  dollars  a  month,  retained  out  of 
4he  alleged  compensation  of  the  police  officer, 
had  been  in  foct  pM  to  him,  and  thus  become 
fiubject  to  his  absolute  control,  and  after  such 
payment  he  had  been  induced  to  contribute  it 
•each  month  to  a  fund  on  condition  that,  upon 
his  death,  a  thousand  dollars  should  be  paid 
out  of  it  to  his  representative,  a  different  ques- 
tion would  have  been  raised  with  respect  to 
the  disposition  of  the  fund,  or  at  least  of  the 
amount  of  the  decedent's  contribution  to  it. 
Upon  such  a  question  we  are  not  required  to 
express  any  opinion.  It  is  sufficient  that  the 
two  dollars  retained  from  the  police  officer 
each  month,  though  called  in  the  law  a  part 
of  his  compensation,  were,  in  fact,  an  appro> 
priation  of  that  amount  by  the  State  each 
month  to  the  creation  of  a  fund  for  the  benefit 
of  the  police  officers  named  in  that  law,  and, 
until  used  for  the  purposes  designed,  could  be 
transferred  to  other  parties  and  applied  to  dif- 
ferent purposes  by  the  Legislature. 

Judgment  d^fflrmed. 


K  H.  PAUL,  Appi., 

9. 

HENRY  B.  CULLUM. 

(Bee  8.  a  Beporter^  ed.  SSS-SW 

Barthenhip-^w^^  Upminer'-proJUsandhmei 
power  <f  partner  to  (utiffn  partnerMp  aseete 
for  ben^  cf  orediiore—cigenc^. 

L  Tbb  oontrttmtfcm  of  money  or  property  by 
an  Inoomhiir  partner  Is  not  essential  to  the  crea- 
tion ot  a  partnership.  It  is  oompeteot  for  the 
prior  partners,  in  oonsideratlon  of  the  new  part- 
ner undertaking  the  entire  charge  and  oontn>l  of 
the  business  of  tbe'oompany,  to  give  him  an  In- 
terest as  partner  In  thepropoty  wlilcb  Is  to  con- 
stitute, at  the  ontset,  the  whole  capital  as  a  part- 
neishlp. 

JL  One  who  is  to  receive  a  certain  share  of  the  prof - 
Its  and  bear  a  like  share  of  the  losses  In  the 
business  of  selling  goods  of  a  Urm  Is  apartner. 

4l  A  partner  to  whom  Is  committed  tlie  entire 
direction  and  superrlsion  of  the  partoenhlp  prop- 
erty can,  ina  general  assignment  of  the  partner- 
ship effects  for  the  benefit  of  the  firm  credltorB, 
represent  another  partner  who  has  expressly 
authorised  him  to  bargain,  sell,  hypothecate,  and 
In  every  way  deal  with  the  partnership  property. 
Such  anignmeot  executed  by  him  binds  the  other 
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irg  a  Judgment  of  a  District  Court  of  that  Ter- 
ritorv  in  favor  of  plaintiff  in  an  action  of  ra> 
plevuL     Ajftrmed. 

The  facts  aie  stated  in  the  opinion. 

Meeen.  W.  HaJIett  Phillips  and  Bei^. 
Morffan,  for  appellant: 

Harlow  had  no  interest  In  the  stock  from 
the  fact  that  he  was  to  share  profits  and  losses* 
as  there  were  no  profits  to  share  and  the  busi- 
ness was  terminated  by  the  assignment 

Bhnehard  v.  Ooolidffe,  22  Pick.  151;  Affare 
r.  DeLa  Torre,  24  Week.  Rep.  510. 

Whether  the  agreement  constituted  a  part- 
nership in  the  stock  ia  a  question  of  construo- 
tion,  and  therefore  one  of  law. 

EtngOuryY.  Tharp,  61  Mich.  216. 

Sharing  profit  and  loss  is  not  proof  of  part- 
nership io  stock. 

Donneil  v.  Eanhe,  67  Mo.  170;  (UifUm  v.  BotO' 
ard,  89  Mo.  192. 

The  agreement  looked  merely  to  the  future 
association,  and  until  then  no  interest  in  the 
new  associate  accrued. 

DrennatiY.  London  Aeeuranee  Oo.  118  U.  3. 
51  (28:919);  London  Aeeuranee  Co,  v.  Drennan, 
116  U.  S.  461  (29:688). 

The  power  of  attorney  to  C.  £.  Hariow 
does  not  purport  to  empower  Harlow  to  per- 
form any  partnership  act  for  Lord,  much  less 
such  an  act  as  the  assignment  in  question.  For 
this  a  special  authorization  was  necessary. 

WoMridge  v.  ire^fi^  28  Fed.  Rep.  676;  Hock 
V.  Stone,  84  Mo.  829;Trea09  v.  March,  SON.  T. 
844:  Palmer  v.  Myere,  48  Barb.  511. 

While  the  partner  who  did  not  Join  in  the 
assignment  may  ratify  it.  such  ratification  can- 
not relate  back  so  as  to  mvalldate  intervening 
attachments. 

EoUand  r.  Drake,  29  Ohio  St  445;  Btein  v 
La  Dow,  18  Minn.  412. 

Mr.  Imeien  BIrdaejre*  for  appellee: 

An  assignee  for  the  bendHt  of  oeditort  cao 
maintain  an  action  in  his  individual  character 
to  recover  a  claim  due  the  assignor.  He  is  nol 
required  to  sue  as  trustee. 

Cgder  V.  Prentice,  88  Barb.  160;  BMkardee^ 
T.  if  sod,  27  Barb.  178;  Baetem  Ptank  Bead  Oo. 
V.  Vaughan,  14  N.  Y.  546,  555;  Merritt  v 
Seaman.  6  N.  Y.  168;  Marie  v.  Oarrieon,  88  N. 
Y.  14,  80;  Weetem  B.  Oo.  v.  Nolan,  48  K.  Y. 
518:  LitMMd  v.  FUnt,  104  K.  Y.  548;  SUU- 
fceU  V.  Cdrpenter,  62  N.  Y.  689;  Beere  ▼, 
Shannon,  78  N.  Y.  292;  Thompeon  v.  WkU- 
marih,  100  N.  Y.  85;  Buekkmd  v  Oallmp,  105 
N.  Y.  458;  Bingham  ▼.  Marine  Bank^  lU 
N.  Y.  661. 

MrJuetice  HarlaA  delivered  the  opinion 
of  the  court: 

In  an  action  brought  in  a  District  Court  of  the 
Territory  of  Arizona,  bv  G.  H.  Thompson 
against  C.  H.  Lord  and  W.  W.  WUliams, 
partners  under  the  name  of  Lord  &  Williams* 
an  attachment  was  sued  out,  October  28,  1881» 
and  levied  bv  the  sheriif ,  the  present  appellant 
upon  "certain  goods,  wares  and  merchandise, 
being  the  entire  stock  of  Lord  A  WiUiaoui.'* 
H.  B.  CuUum,  claiming  to  be  the  owner  of  the 
property  at  the  time  the  attachment  was  levied. 
Drought  this  action  sgaiost  the  sheriif  to  re- 
cover possession  thereof,  or  its  value,  in  case 
deliveiy  could  not  be  bed.  The  answer  put  in 
iuue  the  plaintifTs  ownership  of  the  goods,  mod 
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iTcned  that,  when  taken  under  the  attach- 
seot^  theywere  owned  by  and  in  possefldon  of 
Lord  &  Williams.  The  pleadings,  therefore, 
Raised  the  qaeetion  of  the  ownership  of  the 
goods  attached. 

The  district  court  made  the  following  find- 
iBgol  facta: 

**1.  That  on  the  26th  day  of  October,  A.  D. 
1881.  at  the  City  of  Tacson,  Charles  H.  Lord, 
W.  W.  WiDiams  and  O.  fi.  Harlow,  then,  and 
for  sereral  months  before  that  time,  composing 
the  mercantile  firm  of  Lord  &  Williams  Com- 
psny ,  and  exdusiyely  engaged  in  general  com- 
mercial business,  tIz.  ,  baying  and  selling  goods, 
hdng  insolvent,  made  and  executed  as  such 
ilnn  a  goieral  assignment  of  all  their  property, 
not  exempt  from  execution,  for  the  equal  bene- 
fit of  ail  thdr  creditors,  to  Hennr  B.  Cullum, 
the  plaintifr,  and  that  the  plaintiff  immediately 
accepted  said  assignment  and  took  possession  of 
the  property  oonyeyed  by   it,  including  the 
property  mentioned  in  the  complaint,  which 
property  was  a  portion  of  the  property  of  the 
ttid  Lord  &  Wuliams  Company  at  the  time  of 
the  aaidiniment.   The  assiffnment  was  execute 
io  the  firm  name  bv  W.  W.  Williams,  and  also 
ffgoed  by  said  W&liams  and  said  Harlow  in- 
drfidnaliy,  and  by  the  said  Lord  by  his  at- 
torney,  the   said   C.   E.  Harlow,   the   said 
Harlow  then  holding  a  general  power  of  attor- 
ney ^m  him,  and  the  said  Lord  being  then 
auent  from  the  Territory,  and  sick,  and  his 
whereabouts  being  entirely  unknown  at  that 
time  to  his  partners  and  family,  thoiigh  erery 
retsonabk  effort  had  been  made  to  discover  It, 
sad  that  saki  assignment  was  ratified  and  ap- 
proved by  said  Ltord  at  the  earliest  oppor- 
tiuiity. 

"2.  That  on  thesaldSSthdayof  October,  A. 
D.  1881,  and  for  a  longtime  previous  thereto, 
st«dddty,  the  said  Charles  H.  Lord  and  W. 
W.  WiDiams  were  copartners  in  the  banking 
bndnea  and  in  dealing  in  live  stock  under  the 
iirm  name  of  Lord  &  Williams;  that  on  said 
iMt  mentioned  day  the  said  firm  of  Lord  Si 
Williams,  beinff  then  insolvent,  made  and  ex- 
-ecnted  a  general  assignment  of  all  its  property. 
Dot  exempt  from  execution,  for  the  general 
benefit  of  all  its  creditors,  to  the  said  Henry  B. 
'Cullum,  who  thereupon  immediately  entered 
upon  the  possession  of  the  same  and  accepted 
the  trust  Said  asrignment  was  executed  in  the 
firm  name  by  ssid  Williams,  and  also  signed  by 
lim,  individually,  and  by  said  Harlow,  as 
Lord's  atu»ney  In  fact. 

"Z,  That  said  assignments  were  made  In 
coed  faitii  hy  the  said  firms  respectively,  and 
Ihst  at  the  tune  of  making  the  same  ihe  as- 
signors had  fun  confidence  in  the  ability  and 
inteeriQr  of  said  Henry  B.  Cullum. 

"I  That  on  the  28th  day  of  October.  A.  D. 
1881,  one  G.  Howard  Thompson  commenced 
a  ndt  in  this  court  against  the  said  Lord  & 
WiDisms,  and  sued  out  an  attachment  therein 
against  the  property  of  the  said  Lord  &  Will- 
ittns,  and  maced  the  same  in  the  hands  of  the 
defendant.  Itobert  H.  Paul,  who  was  then  the 
sberiit  of  Pima  County  aforesaid;  and  the  said 
Paul,  claiming  that  the  said  goods  and  property 
tk  the  oomplalnt  mentioned  and  described  were 
iba  the  propoty  of  the  said  Lord  &  Williams, 
«m1  oot  the  property  of  Cullum,  the  plaintiff. 


seized  and  attached  the  same  on  October  98, 
1881,  and  held  the  same  imtil  replevied  in  this 
suit. 

*'5.  That  at  the  time  the  property  was  so 
seized  and  attached  it  was  the  propertv  of  the 
plaintiff,  and  not  subject  to  such  seizure  or 
attachment. 

"6.  That  its  value  was  $85,000." 

The  plaintiff  having  taken  the  property  into 
possession,  the  judgment  was  that  he  retain 
possession  and  recover  his  costs.  That  judg- 
ment was  affirmed  by  the  Supreme  Court  of  r547i 
the  Territory,  the  record  in  that  case  contain-  ^  -* 
ing  an  agreed  "statement  on  appeal,"  upon 
which,  in  connection  with  thefinaing  of  facts, 
the  case  was  heard  and  determined  in  that 
court. 

The  appellant  contends  that  there  was  no 
evidence  m  the  record  of  an  assignment  by  Lord 
&  Williams,  and  insists  that  i&  second  para- 
graph of  the  finding  of  facts  could  only  have 
reference  to  the  assignment  made,  on  the  25th 
of  October,  1881,  by  the  Lord  &  Williams 
Company.  But  the  finding  plainly  imports 
that  there  were  two  assignments  to  Cullum  on 
the  same  day,  one  by  the  Lord  &  Williams 
Company,  and  the  other  by  Lord  &  Williams. 
The  absence  from  the  record,  as  prepared  for 
the  Supreme  Court  of  the  Temtor^,  of  the 
deed  of  assignment  by  Lord  &  Wilhams — if 
any  such  de^  was  executed—is  explained  by 
the  fact  that  the  real  contest  between  the  parties 
was  in  respect  to  the  assignment  in  the  name  of 
the  Lord  i  Williams  Company  for  the  benefit 
of  its  creditors.  But  it  is  not  essential  in  this 
case  to  inquire  whether  an  assignment  was 
made  by  the  firm  of  Lord  A  Wiluams  as  dis- 
tinguished ^m  tiie  Lord  &Williams  Company; 
for  it  is  not  claimed  that  the  goods  seized  under 
the  attachment  were  embraced  bv  any  other 
assignment  than  the  one  made  Sy  the  latter 
firm. 

It  appears  thatjprior  to  March  1, 1881,  C.  H 
Lord  and  W.W.Williams  were  engaged  as  part- 
ners, under  the  stvle  of  Lord  &  Williams,  in 
the  buying  and  selling  of  goods,  as  well  as  in 
the  business  of  banking.  The  latter  business 
was  kept  distinct  from  the  former,  although 
both  were  carried  on  in  the  same  building. 

On  the  day  last  named  the  following  written 
agreement  was  entered  into  between  the  parties 
signing  it: 

'*Tuc8on,  A.  T.,  March  Ist,  1881. 
"This  agreement^  entered  into  br  and 
between  Lord  and  Williams  and  C.  £.  Harlow, 
all  of  Tucson,  Arizona  Territory,  witnesseth: 
That  the  said  Lord  and  Williams  have  this  day 
and  date  taken  into  partnership  the  said  C.  E. 
Harlow  under  the  following  conditions:  They 
agree  that  an  inventory  of  melr  stock  of  mer- 
chandise shall  be  taken  under  the  supervision  of 
said  Harlow  and  after  its  value  shall  be  agreed 
upon  by  the  parties  interested  the  same  shall  [5481 
be  turned  over  and  delivered  to  the  said  Harlow 
as  a  capital  stock,  to  be  sold  with  his  entire 
direction  and  supervision  under  the  name  and 
s^le  of  Lord  &  Williams  Company  for  the  term 
of  one  year  from  the  date  of  this  agreement 
The  said  Harlow  shall  attend  to  all  the  business 
of  the  new  concern, such  as  the  payment  of 
debts,  employment  of  help,  purchase  of  goods, 
payment  of  same,  and  all  expenses  attending 
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the  proper  and  legitimate  carrying  on  of  the 
business ;  sball  open  a  new  set  of  books,  in 
which  a  complete  and  true  exhibit  of  the  busi- 
ness sball  be  kept,  and  always  open  to  the 
partiiifl  interested  for  inspection;  shall,  as  far  as 
possible,  do  a  cash  business;  sball  remit  money 
to  pay  debts  incurred  as  fast  as  the  same  may 
be  realized  from  sales;  shall  not  sign,  indorse 
or  negotiate  any  notes,  bonds  or  a^reementB 
usine  the  new  fmn  name  unless  strictly  in  con- 
nection with  the  business  of  the  house,  and  only 
then  after  consultation  with  one  or  both  the 
other  members  of  the  firm;  shall  cause,  at  the 
end  of  each  month,  an  exhibit  to  be  made  of 
the  condition  of  the  firm  in  the  shape  of  a 
balance-sheet;  and  finally,  every  six  months 
shall  cause  an  inventory  to  be  taken  of  all  the 
property  and  the  books  balanced,  after  which 
any  profit  there  may  be  shall  be  divided  as  fol- 
lows: The  said  Lord  and  Williams  shall  have 
eight  tenths  of  the  same,  and  the  said  Harlow 
two  tenths  of  the  same.  In  case  of  loss,  the 
same  ratio  shall  prevail  in  sharine  the  same. 
In  this  contract  it  is  distinctly  understood  by 
the  parties  interested  that  the  partnership  only 
pertains  to  that  of  merchandising,  and  has  t.o 
connection  in  any  shape  or  manner  with  any 
business  the  said  Lora  and  Williams  may  have 
Jointly  or  severally  outside.  Any  trade  or  busi- 
ness tney  may  be  able  to  direct  to  the  new  con- 
cern they  shall  do  so,  any  profits  to  be  derived 
from  same  to  be  conddefed  identical  with  those 
uising  from  business  with  other  parties.  They, 
however,  shall  have  at  cost  price  any  mer- 
chandise they  may  need  or  require  for  their  own 
individual  account.  In  case  said  Harlow  shall 
[549]  add  any  cash  to  the  capital  stock  he  shall  re- 
ceive for  same  ten  per  cent  interest  per  year, 
which  amount  shall  be  charged  to  the  general 
exchange  and  interest  account 

•*C.  H.  LOBD, 

"W.  W.  WrLLIAMS, 

"C.  B.  Hablow." 

The  goods  whose  ownership  is  herein  in- 
volved constituted  a  part  of  the  stock  of  mer- 
chandise referred  to  in  the  above  apeement 
Nevertheless,  appellant  contends  they  were 
liable  to  be  token  under  the  attachment  sued 
out  by  Thompson  against  the  property  of  Lord 
&  Williams. 

This  contention  rests,  in  part,  upon  the  as- 
sumption that  the  agreement  of  March  1, 1881, 
did  not  work  a  chan^  'n  the  ownership  of  the 
goods,  or  establish  aparxoership  between  Lord 
aad  Williams  and  Harlow,  or  pass  any  interest 
whatever  in  the  proper^  to  Harlow;  but  consti- 
tuted the  latter  simply  an  agent  for  the  other 
parties  in  respect  to  tneir  mercantile  business, 
thereafter  to  be  carried  on  under  the  name  of  the 
Lord  &  Williams  Company,  as  distingulBhed 
from  their  banking  business,  to  be  carried 
on,  as  before,  under  the  name  of  Lord  &  Will- 
iams.    It   is,  consequently,  insisted  Uiat  the 

rds  levied  upon  belonged  to  the  firm  of  Lord 
Williams  at  the  time  the  attachment  was 
levied. 

The  words  of  the  agreement  forbid  such  an 
Interpretation  of  ita  provisions.  The  only  fact 
tondfojp  to  support  the  position  of  appellant  is, 
that  Harlow  did  not  put  any  goods  Into  the 
new  concern,  nor  pay  any  money  for  an  in- 
terest in  the  property,  or  for  the  privilege  of 
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becoming  a  partner  with  Lord  &  Williams  in 
their  mercantile  business  to  be  conducted 
under  his  direction  and  supervision.  But 
that  is  not  a  controlling  fact  in  view  oC  all 
that  is  disclosed  by  the  agreement.  The  con- 
tribution by  Harlow  of  money  or  property  was 
not  essential  to  the  creation  of  the  partnership!. 
It  Ib  competent  for  Lord  &  Williams,  in  con- 
sideration of  his  undertaking  the  entire  6bm» 
and  control  of  the  business  of  the  Lord  &  Will- 
iams Company,  to  give  him  an  interest — though 
not  necessarily  an  equal  interest — in  the  prop- 
erty which  was  to  constitute,  at  the  outset,  the 
whole  capital  of  the  partnership.  And  that  is 
what  they  did.  The  agreement,  it  will  be  ob- 
served, prescribes  the  conditions  upon  which 
Harlow  was  "taken  into  partnership"  by  Lord 
&  Williams  In  respect  to  the  property  placed  In 
his  hands  "as  a  capital  stodr'  for  the  Lord  & 
Williams  Company.  He  was  to  open  "a  new 
set  of  books,"  exhibiting  therein  the  business  of 
the  "new  concern"  or  the  "new  firm,"  the  prof- 
ita  of  such  business  to  be  divided,  at  stated 
periods,  upon  the  basis  of  eight  tenths  to  Lord 
and  Williams  and  two  tenths  to  Harlow,  and 
the  losses  to  be  bome.ln  the  same  ratio.  That 
which  Harlow  was  to  receive  when  the  books 
were  balanced  cannot  be  regarded  merely  as 
compensation  for  services  rendered  as  agent  or 
manager  for  Lord  and  Williams,  but  as  the 
stipulated  part  of  the  profito,  as  proflta,  accm- 
ing  to  him  as  a  partner  In  the  new  firm  of  the 
Lord  &  Williams  Company,  the  owner  of  the 
partnership  property.  He  became,  by  the 
agreement,  one  of  the  Joint  owners  ana  pos- 
sessors of  that  property.  That  instramcnt 
does  not  so  declare,  in  terms,  but  such  Is  the 
necessary  implication  of  Ita  words. 

While,  in  the  absence  of  written  stipulatlone 
or  other  evidence  showing  a  different  intention, 
partners  will  be  held  to  share  equally  both 
profito  and  losses.  It  is  entirely  competent  for 
them  to  determioe,  as  between  themselves,  the 
basis  upon  which  profito  sball  be  divided  and 
losses  borne,  without  regard  to  their  respective 
contributions,  whether  of  money,  labo  r  or  ex- 
perience, to  the  common  stock.  Story  on  Part- 
nership, g§  23,  !d4.  Such  matters  are  entirely 
within  the  discretion  of  parties  about  to  assume 
the  relation  of  partners.  If  anything  further 
was  needed  to  prove  that  Harlow  becmme  a 
partner  with,  and  not  a  mere  agent  or  empk>y<^ 
for.  Lord  and  Williams  in  their  mercantile 
business.  It  in  found  in  that  clause  of  the  agree- 
ment  providing  that  "the  partnership  only  per- 
tains to  that  of  merchandising,  and  has  no  con- 
nection in  any  shape  or  manner  with  any 
business  the  said  Lord  and  Williams  may  have 
Jointly  or  severally  outside." 

A  dilferent  conclusion.  It  Ic  eonteoded,  k 
required  by  the  decisions  of  this  ooart  In  Drrn- 
nan  v.  London  AiwranoB  Co.  118  U.  8.  61 
[28:019],  and  London  Amtranee  Co,  v.  Drm^ 
nan,  116  U.  U.  461,  472  [29:688].  The  princi- 
pal question  in  that  case  was  whether  one  Arodt 
became,  by  virtue  of  a  certain  written  agreo- 
ment,  a  member  of  an  existlnff  pavtoersbip, 
so  as  to  give  him  an  Interest  m  its  pioperty 
within  the  meaning  of  a  contract  of  fire  In- 
surance, which  provided  that  the  policy 
should  be  vdd  If  the  property  insured  "be  sold 
or  transferred,  or  any  diange  takes  place  la 
titte  or  posseasion  (except  uj  locoesaluo  by 
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118);  Tbfttcher's  Pr.  p.  300.  §§  (»,  68,  p.  804, 

wbere  the  statement  or  bill  of  exccptious 
doei  not  purport  to  set  out  all  tbe  evidcDCc  given 
on  tbe  trial,  an  appellate  court  will  not  reverse 
tbe  Judgment  for  an  instruction  whicb  depends 
vpon  tbe  evidence  for  its  correctness. 

Tbatdier's  Pr.  800,  g§  68.  65;  Wiggifu  ▼. 
AtfUom,  77  U.  S.  10  Wall.  129  d9:a84). 

In  equity  cases  like  ibis  tbe  verdict  is  merely 
advisory;  tbe  ludge  may  qualify,  alter  or  set 
aside  tbe  verdict  and  find  tbe  facts. 

8mmimr  v.  Dodbim,  66  CaL  680;  Bata  r. 
6d^49  CaL  126. 

Wben  a  imy  renden  a  general  verdict  and  a 
ipecia]  verai^  tbe  latter  will  control  tbe  former 
ii  tbere  is  imy  inconsistency  between  tbem. 

Leem  v.  Clark,  20  CaL  888;  Code  Civ.  Proc. 
t88S. 

A  corporation  tbat  baa  received  and  retained 
tbe  consideration  of  a  contract  for  its  benefit 
cannot  deny  its  liability  tbereon  on  the  ground 
tint  tbe  contract  was  uUra  tirei. 

Maim  v.  0a$9eHy,  67  Cal.  127;  Sedgwick 
on  Stat  and  Const  L.  IZi  BradUif  v.  Bal- 
2<mf,  55  HL  418;  PtaUy  v.  WeiUmRR.  Co.  88 
Cal.  198;  FcuOei  ▼.  SanDiego  d  Q.  8.  R.  €h. 
15  Cal.  866. 

Where  tbe  charge  of  tbe  court,  taken  as  a 
wbole,  fairly  submitted  tbe  case  to  tbe  Jury, 
tbe  Juidgoient  will  not  be  disturbed  because 
tome  instructioDs  were  refused  which  properly 
coold  have  beenjriven,  or  some  of  those  given 

BBonston  v.  ^nn,  99  U.  8.  660  (25:806): 
Tbatdier's  Pr.  158,  g  19;  Brooks  v.  Orotbjf,  72 
are  subject  to  verbal  criticism. 
CaL  42:  Oonroy  v.  DuaneM  CaL597;  8iemer$  v. 
Bi»m,  54  CaL  418;  jBi^'ns  ▼.  Dewey,  107  Kass. 
4M,  9  Am.  Rep.  68. 

Jfr.  JviHee  Qrmj  delivered  the  opinion  of 
the  court: 

This  suit  was  commenced  by  Bradbury  and 
Bdnbart  against  the  Idaho  and  Oregon  Land 
Impfovement  Company  by  a  complaint  filed  in 
a  district  court  of  the  Territoiy  of  Idaho  on 
September  24,  1888,  aUeging,  in  substance, 
that  on  April  18,  1888,  the  parties  made  an 
igreement  in  writing,  by  wmch  the  plaintifT 
■greed  to  construct,  upon  the  defendant's  land, 
tad  on  a  Ibie  designated  by  tbe  defendant's  en- 

S'oeer  in  charge  of  the  work,  a  ditch  four  miles 
og,  dgbt  feet  wide  and  two  feet  deep,  and  of 
1  certain  grade  and  slope,  at  certain  prices  by 
tbe  cubic  yard  for  tbe  material  moved,  and  on 
other  terms  expressed  in  tbe  agreement  (a  copv 
of  which  was  annexed);  that  on  May  17,  1888, 
the  parties  made  a  supplemental  agreement  (a 
copy  of  which  was  also  annexed)  increasing 
the  rate  of  compensation  in  some  resoects;  tbat 
OD  June  1, 1888,  after  tbe  ditch  had  oeen  com- 
pleted by  tbe  plaintiffs  and  accepted  by  tbe 
defendant,  tbe  parties  came  to  a  settlement, 
upon  which  it  was  ascertained  and  agreed  tbat 
tbere  was  due  from  tbe  defendant  to  tbe  plain- 
tiffs the  som  of  $16,774.49.  of  whicb  $10,000 
wupaid,  and  for  tbe  rest  of  which  the  defend- 
ant gave  its  acceptance  for  the  sum  of  $6,774.49, 
payable  in  fifte^  days,  whicb  was  duly  pre- 
tested at  maturity,  but  in  no  part  paid,  and  on 
June  27, 1888,  was  prot^ted  for  nonpayment, 
aod  that  sum,  with  interest  at  tbe  rate  of  one 
and  a  half  per  cent  a  month,  was  now  due  from 


tbe  defendant  to  tbe  plaintiffs;  and  tbat  tbe 
plnlntlfTs.  in  order  to  perfect  a  lien  on  the  ditch 
and  adjoining  land  as  security  for  tbe  payment 
of  tbat  sum,  on  July  12,  1888.  filed  with  tbe 
recorder  of  the  county,  as  required  by  chapter 
48  of  the  Code  of  Civil  Procedure  of  Icbiho 
Territory,  a  claim  (a  copy  of  which  was  an- 
nexed to  the  complaint)  stating  tbe  substance 
of  tbe  original  and  supplemental  contracts,  and 
tbe  balance  due  as  aforesaid. 

Tbe  complaint  prayed  for  Judgment  directins 
a  sale  of  the  premises,  and  the  application  of 
the  proceeds  to  the  payment  of  the  plaintiffa' 
claim,  with  interest  as  aforesaid,  and  costs,  and 
twen^  per  cent  damages,  as  provided  by  tbe  rRii-i 
statutes  of  the  Territory,  and  alao  to  tbe  pay-  ^  -* 
ment  of  the  holders  of  any  other  liens  who 
might  come  in;  and  that  the  plaintilb  might 
have  Judgment  against  the  defendant  for  any 
deficiency  in  the  proceeds  of  such  sale  to  sat- 
isfv  tbe  amount  due  them,  and  for  further 
reuef. 

Tbe  answer  denied  tbe  completion  of  tbe 
ditch  by  the  plaintilb  and  its  acceptance  by 
tbe  defendant!  or  that  there  was  due  from  the 
defendant  to  the  plaintiffs  more  than  tbe  sum 
of  $500:  and  alleged  that,  if  any  settlement 
was  made  between  the  paities,  it  was  under  a 
misapprehension  of  facts  caused  by  false  and 
fraudulent  statements  of  the  plaintiffs  that  tbe 
ditch  had  been  completed  according  to  tha 
contracts. 

The  court  submitted  several  special  issues  to 
a  Jury,  who  found  aome  of  tbem  in  favor  of 
tbe  plaintiffs  and  failed  to  agree  upon  others, 
and  returned  a  general  verdict  for  the  plaintiff^ 
hi  tbe  sum  of  $4,274.49  and  interest. 

Tbe  court  set  aside  the  general  verdict,  and 
made  and  filed  findings  St  fact,  adopting  as 
part  thereof  tbe  findings  of  the  Jury  as  f  ar  aa 
they  went,  and  substantially  supporting  all  tbe 
allegations  of  the  complaint;  and  from  the  facts 
so  K)imd  made  tbe  following  cctnclusions  of 
law* 

"Ist.  Tbat  tbe  plaintiffa  are  entitled  to  a 
Judgment  for  the  sum  of  $10,107.52.  and  for 
costs,  which  includes  tbe  sum  found  due,  in^ 
terest  and  protest  damages. 

"  2d.  Tbat  tbe  plaintilCB  are  entitled  to  a  de- 
cree of  foreclosure  of  tbe  lien  set  forth  in  their 
complaint,  and  it  is  so  ordered." 

By  tbe  final  decree,  rendered  at  a  hearing 
upon  tbe  pleadings  "  and  upon  the  proofs,  rec^ 
ofds  and  evidence  produced  by  the  respective 
parties,  and  tbe  court  having  heard  tbe  proofa 
necessary  to  enable  it  to  render  judgment 
herein,  and  it  appearing  to  the  court  from  tbe 
proofs  herein  tbat  there  is  now  due  to  the  plain- 
tiffs from  the  defendant  the  sum  of  $10,107.52, 
for  principal,  damages  and  interest  upon  tbe 
debt  set  forth  in  the  complaint,  and  that  all  tbe 
allegations  in  tbe  complamt  are  true,"  tbe  court 
ordered  a  sale  of  tbe  premises  by  public  auc- 
tion; tbe  payment,  out  of  tbe  proceeds,  to  tbe 
pUiintiffs,  of  tbe  sum  of  il0,107.52,  with  costs, 
and  interest  at  tbe  rate  of  ten  per  cent  from  the 
date  of  tbe  decree;  and  the  amount  of  any  do-  tki^I 
flciency  to  be  paid  by  the  defendant  to  the  *-  ^ 
plaintifb. 

Tbe  defendant  moved  for  a  new  trial  for 
"  insufficiency  of  tbe  evidence  to  Justify  the 
verdict  and  findings,"  as  well  as  for  "  errors  in 
law,  occurring  at  ttie  trial,  and  excepted  to." 
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territorial  eourt^-^meehaniaf  Uen  writ  qf 
enwr  dismiaed—flndingt  of  jury  in  equity 
iuit^-eourt  may  dieregard  finding^^^eettU- 
merU^-etidenee, 

L  Where  a  motton  to  ditmiet  tor  wiint  of  clerk's 
tlffnature  to  euttaentieatlon  of  reoord  is  made 
after  it  is  too  late  to  take  a  new  appeal  or  writ  of 
error,  the  oourt  may  allow  the  oertMcate  of  au- 
theoticatloii  to  be  perfected  hj  adding  the  signa- 
ture of  the  clerk. 

1  A  Judgment  or  decree  of  the  highest  court  of  a 
Territory  can  be  reviewed  by  this  court,  upon 
writ  of  error,  only  on  the  exceptions  or  questions 
of  law  presented  by  the  record;  and  upon  an  ap- 
peal, on  the  rulings  of  the  court  below. 

A  Tbfb  Act  of  Aprn  7, 1874,  chapter  80,  section  1 08 
Btat.  87,  88),  permitting  a  writ  of  error  to  terri- 
torial courts,  applies  only  to  trial  by  jury  in  an 
action  at  common  law,  and  does  not  apply  to  a 
trial  of  special  issues  by  a  Jury  in  a  suit  inequity; 
suits  in  equity  in  the  territorial  courts,and  actions 
in  which  the  trial  was  not  by  jury,  can  be  re- 
viewed by  this  court  only  by  appeal,  and  not  by 
writof  oror. 

L  In  appeals  from  a  territorial  court,  the  evi- 
dence at  large  cannot  be  brought  up,  but  only  a 
statement  of  facts  and  the  rulings  made  at  the 
trial  and  duly  excepted  to  on  the  admission  or 
rejection  of  evidence;  and  the  authority  of  this 
court  is  limited  to  determining  whether  the  courts 
findings  of  fsct  support  its  judgment  or  decree, 
and  whether  there  is  any  error  in  such  rulings, 
and  does  not  extend  to  a  consideration  of  the 
weight  of  evidence  or  its  suAciency  to  support 
the  conclusions  of  the  court. 

A  A  suit  to  enforce  a  mechanics*  Hen  in  Idaho  Ter- 
ritory is  a  suit  in  equity,  and  therefore  the  writ 
of  error  in  thto  case  Is  dismissed,  and  the  case  con- 
sidered as  pending  upon  the  appeal  alone. 

A  In  an  equity  suit,  the  oourt  may  disregard  the 
verdict  and  findings  of  a  jury  upon  issues  of  fsct 
iobmltted  to  them,  either  by  setting  them  or  any 
ofthemaskicor  by  letting  them  stand,  and  ol- 
lowlng  them  more  or  less  weight  in  Its  floal  hear- 
ing and  decree,  according  to  its  own  view  ot  the 
evidence  in  the  cause.  It  is  not  necessary  that  a 
court  of  equity  should  formally  set  aside  the  ver- 
dict or  finding  of  a  jury,  before  proceeding  to 
enter  a  decree  which  does  not  conform  to  it 

T.  The  action  of  the  territorial  district  court  in 
setting  aside  tt>9  general  verdict  in  this  case,  and 
substituting  its  own  findings  of  fsct  for  the  spe- 
cial findings  of  the  jury,  was  a  lawful  exerdse  of 
Its  equitable  jurisdiction,  the  propriety  of  which 
cannot  be  reviewed  by  this  court;  and  it  Is  im- 
material whether  the  general  verdict  was  con- 
sistent with  the  findings  of  the  jury  or  with  the 
evidence  Introduced  at  the  triaL 

A  19ie  defendant  in  this  case,  having  accepted  the 
ditch  made  by  plaintUT  as  completed,  and  used  it, 
and  made  a  settlement  with  the  plaintiff  therefor, 
cannot,  in  an  action  to  enforce  a  lien  thereon  for 
the  sum  due  oo  such  settlement,  object  that 
the  ditch  was  made  wider  and  deeper  than  agreed 
In  the  original  contract  set  out  in  the  oomplainA 

A  It  was  not  error  on  the  trial  to  exclude  testimony 
that  the  plalnttffli  were  told  that  defendant's  vlce- 
prfsldent  and  general  manager  had  no  authority 
to  varjf'the  dimensions  of  the  ditch,  where  the 
offer  of  such  testimony  was  not  accompanied  by 
an  offer  to  show  that  such  offloer  had,  in  fsct, 
no  such  authority,  and  where  the  offer  of  the  tes- 
timony was  not  renewed  after  the  want  of  author- 
ity of  the  officer  had  been  shown. 

lA  If  the  whole  evideoce  is  redted  In  the  state- 
ment of  the  case,  this  court  can  consider  it  only 

184 


for  the  purpose  of  passing  upon  the  exceptions 
taken  to  the  admisBion  or  rejection  of  parts  of  it, 
and  not  for  the  purpose  of  deciding  whether  tim 
whole  evidence  supports  the  findings  of  the  oouiC 

[No.  105.] 
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P\  ERROR  AND  APPEAL  from  a  decree 
of  the  SupTeme  Ck)urt  of  the  Territory  of 
Idaho  to  revtew  a  decree 'for  the  foreclosure  of 
a  lien  for  the  amount  found  due  for  its  con- 
struction upon  A  ditch  and  the  lands  adjacent 
thereto,  and  for  a  sale  of  the  premises  and  the 
payment  oat  of  the  mroceedf ,  to  the  plaintiffs* 
of  such  amount,  ana  protest  damages,  and  in* 
terest. 

On  motion  to  dismiss  the  writ  oC  error,  and 
oo  the  meritA  Writ  ef  error  diemieeed  and 
eaee  eoneidered  aepending  upon  the  appeal  alome; 
and  ordered  that  the  record  may  he  withdrawn 
and  amended  by  proeuring  the  tignaiure  of  the 
clerk  ef  the  Buyrtm/e  Court  of  the  Territory  to- 
the  eerUfioaHe  pf  auihentieatian.  and  that,  upon' 
the  return  qf  the  record  eo  amended,  the  deeree  6#- 
d^firmed. 

The  facta  are  stated  in  the  opinion. 

Meeere,  C.  W.  Holoomb  and  J.  H.  m^ 
Ch>waA  for  plaintiff  in  error  and  appellant 

Meetre.  Saosuel  ShellabajTMr  and  Jer- 
emiah H.  Wilson*  for  defendants  fn  error 
and  appellees: 

In  a  case  not  tried  by  a  Jiiiy  the  appellate 
Jurisdiction  can  only  be  exercised  bv  Appeal. 

On  appeal  to  the  bupreme  Court  of  the  United 
States,  the  case,  if  otherwise  properly  here, 
wiU  be  determined  upon  the  facts  in  the  state- 
ment 

NeeUn  t.  WeUe,  104  U.  8. 429(26:808);  Dawi^ 
▼.  Frederieke,  104  U.  8.  618  (26:849);  Gray  v. 
Howe,  108  U.  8.  18  (27:684);  Eilere  w.  Boatman^ 
111  U.  8.  857  (28:456). 

This  court  is  required  to  accept  the  ilndingr 
of  fact  b^  the  Supreme  Court  of  the  Territory 
as  true  on  .appeal  to  Uiis  court 

8tringfeUow  v.  Gain,  09  U.  8.  610  (25:421); 
Heeht  V.  Boughton,  105  U.  8.  235  (26:1018); 
Cannon  t.  Pratt,  99  U.  8.  619  (25:446):  Story 
y.  Blaek,  119  U  8.  285  (80:841);  U.  8.  v. 
Bailey,  118  U.  8.  288  (80:178);  Murphy  w. 
Bameey,  114  U.  8.  85  (29:54). 

There  having  been  no  exceptions  taken  to 
the  verdict,  findings  of  fact  or  conclusions  of 
law,  the  assigned  errors  thereto  will  not  be  con- 
sidcred  by  this  court 

Cogland  ▼.  Beard,  67  Cal.  808,  AindU  ▼. 
Idaho  World  Pr.  Oo.  1  Idaho,  ^liPeopU, 
Hueton,  v.  Hunt,  Id.  488;  Fox  v.  Wett,  Id« 
782;  Guthrie  t.  Fhflan  (Ldaiho)  6  Pac  107; 
Young  ▼.  MarHn,  75  U.  S.  8  Wall  854  (19:418); 
Baeon  r.  Bobeon  '58  Cal  899;  Tbatcher's  Pr. 
808.  §S  75,  81. 

There  being  no  exceptions  to  the  findings, 
this  court  wifl  presume  that.they  aie  supported 
by  the  evidence. 

Moyee  v.  ^f^.  85  Cal.  556;  EatfUnm  ▼. 
OunninghamJIi  Cal.  fMiWiUon  y.  Dougherty. 
45  CaL  84;  tSUnam  v.  Sea,  8  Colo.  298;  ifsr 
riU  ▼.  Chapman,  84  Cal.  251. 

To  be  of  any  avail,  exceptions  must  be  drawn 
up  so  as  to  present  distinctly  the  ruling  or  point 
raised,  and  must  be  signed  by  the  presiding 
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m:  Tfaatdier'8  Pr.  p.  800.  ag  63,  68,  p.  804, 
K88,8S. 

Wbere  the  statement  or  bill  of  exccptious 
does  not  purport  to  set  out  all  the  evidence  given 
on  the  tnal,  an  appellate  court  will  not  reverse 
tlie  Jodgment  for  an  instruction  which  depends 
upon  the  evidence  for  its  correctness. 

Thatcher's  Fr.  800,  §§  68.  65;  Wiggins  v. 
Burkkam,  77  U.  S.  10  Wall  129  (19:684). 

In  equity  eases  like  ihis  the  veroict  is  merely 
sdTisoiy;  the  iudge  may  qualify,  alter  or  set 
tnde  the  verdict  and  find  the  facta. 

SweeUer  v.  DcUdni,  66  CaL  689;  Baiet  ▼. 
Gagi,  49  Gal.  126. 

When  a  ixuj  renden  a  general  verdict  and  a 
ipecial  verdidt,  the  latter  wiil  control  the  former 
if  theie  is  any  inconsistency  between  them. 

Lem  V.  Ckmrk,  20  CaL  888;  Code  Civ.  Proc 
(985. 

A  oovporatkm  that  has  received  and  retained 
the  consideration  of  a  contract  for  its  benefit 
cannot  deny  its  liability  thereon  on  the  ground 
tint  the  contract  was  iUra  rtret. 

Main  v.  (Jatmriy,  67  Cal.  127;  Sedgwick 
OD  Stat  and  Const.  L.  1Z\  Bradlqf  v.  Bal- 
2ard,  56  HI.  418;  Pidey  v.  WestemR  A  Cb.  88 
Cal.  198;  FouOe  v.  SanDiego  d  Q.  8.  R.  €h. 
15  Cal.  866. 

Where  the  charge  of  the  court,  taken  as  a 
whole,  &irly  submitted  the  case  to  the  Jury, 
the  Judgment  will  not  be  disturbed  because 
•ome  instructions  were  refused  which  properly 
coold  have  been  jiven,  or  some  of  those  given 

BoanMton  ▼.  &unn,  99  U.  8.  660  (25:806): 
Tbstdier's  Pr.  158,  g  19;  Brooki  v.  Orotbjf,  72 
tre  subject  to  verbal  criticism. 
CaL  42:  Corkroy  v.  Duane,^  Cal.597;  8iemer$  v. 
£lMm,54  CaL  418:  mggituw.  Dewey,  107  Kass. 
494.  9  Am.  Rep.  68. 

Mr.  Justice  Qrmij  delivered  the  opinion  of 
the  court: 

This  suit  was  commenced  by  Bradbury  and 
Beiohart  against  the  Idaho  and  Oregon  Land 
Improvement  Company  by  a  complaint  filed  in 
1  Otttrict  court  of  the  Territoiy  of  Idaho  on 
September  24,  1888,  alleging,  in  substance, 
that  on  Aprfl  18,  1888,  the  parties  made  an 
igreonent  in  writing,  by  which  the  plaintiff 
•greed  to  construct,  upon  the  defendant's  land, 
tod  on  aline  designated  by  the  defendant's  en- 
dneer  in  charge  of  the  work,  a  ditch  four  miles 
loog,  eight  feet  wide  end  two  feet  deep,  and  of 
1  certain  grade  and  slope,  at  certain  prices  by 
the  cable  yurd  for  the  material  moved,  and  on 
other  tenns  expressed  in  the  agreement  (a  copy 
of  which  was  annexed);  that  on  May  17,  1888, 
the  parties  made  a  supplemental  agreement  (a 
copy  of  which  was  also  aimexed)  increasing 
the  rate  of  compensation  in  some  respects;  that 
00  Jane  1, 1888,  after  the  ditch  had  oeen  com- 

Sleted  by  the  plaintiffs  and  accepted  by  the 
efendant,  the  parties  came  to  a  settlement, 
upon  which  it  was  ascertained  and  agreed  that 
were  was  due  from  the  defendant  to  the  plain- 
tiflB  the  som  of  $16,774.49.  of  which  $10,000 
^as  paid,  and  for  the  rest  of  which  the  defend- 
utgare  itssoceptanceforthe  sum  of  $6,774.49, 
Payable  h)  fifteen  days,  which  was  duly  pre- 
Moted  at  maturity,  but  in  no  part  paid,  and  on 
JoDe  27, 1888,  was  prot^ted  for  nonpayment, 
ud  that  sum,  with  interest  at  the  rate  of  one 
>od  i  half  per  cent  a  month,  was  now  due  from 

lttU.8. 


the  defendant  to  the  plaintiffs;  and  that  the 
plnlotifTs,  in  order  to  perfect  a  lien  on  the  ditch 
and  adjoining  land  as  security  for  the  payment 
of  that  sum,  on  July  12, 1^.  filed  with  the 
recorder  of  the  county,  as  requhred  by  chapter 
48  of  the  Code  of  Civil  Procedure  of  Ichiho 
Territory,  a  claim  (a  copy  of  which  was  an- 
nexed to  the  complaint)  stating  the  substance 
of  the  original  andsuppiementfi  contracts,  and 
the  balance  due  as  aforesaid. 

The  complaint  prayed  for  Judgment  directinff 
a  sale  of  the  premises,  and  the  application  of 
the  proceeds  to  the  payment  of  the  plaintiffs' 
daim,  with  interest  as  aforesaid,  and  costs,  and 
twen^  per  cent  damages,  as  provided  by  the  rsm 
statutes  of  the  Territory,  and  also  to  the  pay-  ^  ^ 
ment  of  the  holders  oi  any  other  liens  who 
might  come  in;  and  that  the  plaintiflb  might 
have  Judgment  against  the  defendant  for  any 
deficiency  in  the  proceeds  of  such  sale  to  sat- 
isfy the  amount  due  them,  and  for  further 
relief. 

The  answer  denied  the  completion  of  the 
ditch  by  the  plaintiffs  and  ita  acoeptance  by 
the  defendanti  or  that  there  was  due  from  the 
defendant  to  the  plaintifEii  more  than  the  sum 
of  $600:  and  alleged  that,  if  any  settlement 
was  made  between  the  parties.  It  was  under  a 
misapprehension  of  facts  caused  by  false  and 
fraudulent  statements  of  the  plaintiffs  that  the 
ditch  had  been  completed  according  to  tha 
contracts. 

The  court  submitted  several  special  issues  to 
a  Jurv,  who  found  some  of  them  fn  favor  of 
the  plaintiffs  and  failed  to  agree  upon  others, 
and  returned  a  general  verdict  for  the  plaindfb 
in  the  sum  of  $4,274.49  and  interest. 

The  court  set  aside  the  general  verdict,  and 
made  and  filed  findings  ot  fact,  adopting  as 
part  thereof  the  findings  of  the  Jury  as  far  as 
they  went,  and  substantially  supporting  all  the 
allegations  of  the  complaint;  and  from  toe  facts 
so  found  made  the  following  cctnclusions  of 
law* 

"1st.  That  the  plaintifCa  are  entitled  to  a 
Judgment  for  the  sum  of  $10,107.52.  and  for 
costs,  which  includes  the  sum  found  due,  in^ 
terest  and  protest  damages. 

"  2d.  That  the  plaintifb  are  entitled  to  a  de- 
cree of  foreclosure  of  the  lien  set  forth  in  their 
complaint,  and  it  is  so  ordered." 

By  the  final  decree,  rendered  at  a  hearing 
upon  the  pleadings  **  and  upon  the  proofs,  rec^ 
ords  and  evidence  produced  by  the  respective 
parties,  and  the  court  having  heard  the  proofa 
necessary  to  enable  it  to  render  judgment 
herein,  and  it  appearing  to  the  court  from  the 
proofs  hercdn  that  there  u  now  due  to  the  plain- 
tiffs from  the  defendant  the  sum  of  $10, 107.62, 
for  principal,  damages  and  interest  upon  the 
debt  set  forth  in  the  complaint,  and  that  all  the 
allegations  in  the  complamt  are  true,"  the  court 
order^  a  sale  of  the  premises  by  public  auc- 
tion; the  payment,  out  of  the  proceieds,  to  the 
plaintiffs,  of  the  sum  of  il0,107.62,  with  costs, 
and  interest  at  the  rate  of  ten  per  cent  from  the 
date  of  the  decree;  and  the  amount  of  any  de-  rKi  07 
flcienoy  to  be  paid  by  the  defendant  to  the  ^  ^ 
plaintiffs. 

The  defendant  moved  for  a  new  trial  for 
"  insufficiency  of  the  evidence  to  Justify  ths 
verdict  and  findings,"  as  well  as  for  "  errors  in 
law,  occurring  at  ttie  trial,  and  excepted  to." 
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Upon  this  motion,  the  defendant  filed  a  state- 
ment, which  was  certified  by  the  Judge  as  *'  the 
statement  of  the  case/*  and  contains  parts  of 
the  testimony  given  and  offered  at  the  trial, 
and  exceptions  of  the  defendant  to  its  admis- 
sion orexclosion;  Instructions  ffiven  to  the  Jury 
and  excepted  to  by  the  defen£nt;  and  a  sped- 
fication  of  twenty-one  errors,  touching  the  rul- 
ings upon  evidence  and  the  instructions  to  the 
jury,  and  the  sufSciency  of  the  evidence  in  the 
case  and  the  findioffsof  the  jury  to  support  the 
court's  findings  of  fact  and  conclusions  of  law. 

The  defendant's  motion  for  a  new  trial  was 
overruled;  and  the  defendant  excepted  to  the 
ruling,  and  appealed  "  from  the  judgment  and 
decree  of  foreclosure  and  sale  "  to  the  Supreme 
Court  of  the  Territory,  which  adjudged  "  that 
the  judgment  of  the  court  below  be  a^mned,  and 
that  the  decree  for  foreclosure  of  mechanics'  lien 
be  modified  so  as  that  the  lien  shaXi  hold  only  for 
the  judgment,  less  the  protest  damages."  (10 
Pacific  Keporter,  620).  The  defendant  claimed 
an  appeal,  and  sued  out  a  writ  of  error. 

In  order  to  give  this  court  jurisdiction  of  an 
appeid  or  writ  of  error,  "an  authenticated 
transcript  of  the  record  "of  the  court  below 
must  doubtless  be  filed  in  this  court  at  the  re- 
turn term.  Rev.  Stat  §997:  Edmonton  v. 
Bloonuhire,  74X7.  S.  7  WalL  806  [19*  91]. 

In  the  case  before  us,  a  motion  to  dismiss  is 
now  made,  on  the  ground  that  the  record  is 
not  authenticated.  Because  neither  the  derk 
nor  the  deputy  clerk  made  the  return  "  under 
his  hand,"  as  well  as  under  the  seal  of  the  court, 
as  required  by  Rule  8  of  this  court. 

In  support  of  this  motion,  reliance  is  placed 
on  Blitz  V.  Bromi,U  U.  S.  7  WalL  698  [19: 280], 
in  which  the  only  certificate  of  authentication 
was  a  blank  form,  wanting  both  the  seal  of 
the  court  below  and  the  sigmtture  of  the  clerk, 
so  that  there  was  really  no  authentication  what- 
ever; and  this  court  therefore  dismissed  the  writ 
of  error,  but  permitted  the  plaintiff  in  error  to 
withdraw  the  record  for  the  purpose  of  suing 
out  a  new  writ. 

But  in  the  case  at  bar  the  certificate  not  only 
begins  with  setting  out  the  name  and  office  of 
the  derk  as  the  maker  of  the  certificate,  but 
has  appended  to  it  the  seal  of  the  court,  and 
lacks  only  the  dork's  signature  to  make  it  con- 
form to  the  best  prec^ents.  The  question 
presented  is  not  one  of  no  authentication,  but 
of  irregular  or  imperfect  authentication;  not  of 
jurisdiction,  but  of  practice.  It  is  therefore 
within  the  discretion  of  Ma  court  to  allow 
the  defect  to  be  supplied.  Considering  that 
the  motion  to  dismiss  was  not  made  until  it 
was  too  late  to  take  a  new  appeal  or  writ  of 
error,  justice  requires  that  the  record  should 
be  permitted  to  be  withdrawn  for  the  purpose 
of  having  the  certificate  of  authentication  per- 
fected by  adding  the  signature  of  the  clerk. 

In  Idsho,  as  in  other  Territories,  there  is  but 
one  form  of  dvil  action,  in  which  either  legal 
or  equitable  remedies,  or  both,  may  be  admin- 
istered, through  the  intervention  of  a  jury,  or 
by  the  court  Uself ,  according  to  the  nature  of 
the  rdief  sought,  provided,  however,  that  no 
party  can  be  '^epnved  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law."  Rev. 
Stat.  §  1868;  Act  of  Congress  of  April  7, 1874. 
chap.  80,  g  1  (18  Stat  27):  Idaho  Code  of  Civil 
Procedure  of  1881,  gg  188, 189,  280,  809,  858; 
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mv  V.  yew  Mexico  d  A.  Baaroad,  189  U.S. 
291  [82: 6881. 

Congress  nas  prescribed  that  the  appdlate 
jurisdiction  of  this  court  over  "  judgments  and 
decrees"  of  the  territorial  courts,  " in  cases  of 
trial  by  lury.shall  be  exercised  by  writ  of  error, 
and  in  all  other  cases  bv  appeal;"  and  "  on  ap- 
peal, instead  of  the  evulence  at  large,  a  stat^ 
ment  of  the  facts  of  the  case  in  the  nature  of  m 
special  verdict,  and  also  the  rulings  of  the  court 
on  the  admission  or  rejection  of  evidence  when 
excepted  to,  shall  be  made  and  ceitifled  by  tha 
court  below,"  and  transmitted  to  this  ooort 
with  the  transcri  pt  of  the  record.  Act  of  AprO 
7, 1874,  chap.  80,  g  2  a8  Stat  27,  28). 

The  necessary  effect  of  this  enactment  is 
that  no  judgment  or  decree  of  the  hisrhest  court 
of  a  Temtory  can  be  reviewed  by  tfiis  court  in 
matter  of  fact,  but  only  in  matter  of  law. 
As  observed  by  Ohirf  Juetiee  Waite.  "  Wearo 
not  to  consider  the  testimony  in  anv  case;. 
Dpon  a  writ  of  error,  we  are  confined  to  the 
bill  of  exceptions,  or  questions  of  law  other- 
wise presented  by  the  record;  and  upon  an  ap> 
peal,  to  the  statement  of  facts  and  rulings  cer> 
tified  by  the  court  bdow.  Thefacts  set  forth 
in  the  statement  which  must  come  up  with  the 
appeal  are  conclusive  on  us."  Sltehi  t.  BouA- 
ton,l(^  U.  S.  285,  286  [26: 1018]. 

The  provision  of  this  Act,  permitting  a  writ 
of  error  "in  cases  of  trial  by  jury"  only,  evi- 
dently has  regard  to  a  trial  by  jury,  as  in  an 
action  at  common  law,  in  which  there  is  and 
must  be  a  trial  by  lurv,  and  the  court  is  not 
authorized  to  tir  ana  determine  the  facts  for 
itself,  unless  a  jury  is  waived  by  the  parties 
according  to  statute,  and  has  no  application  Xi& 
a  trial  of  special  issues  submitted  to  a  jury  in  a 
proceeding  in  the  nature  of  a  suit  in  equity, 
not  as  a  matter  of  right,  or  to  settle  the  issues  or 
fact,  but  at  the  discretion  of  the  court,  and 
simply  to  inform  its  conscience,  and  to  aid  it  in 
making  up  its  own  judgment  upon  the  facts; 
and  the  real  trial  of  the  facts  is  by  the  court  and 
not  by  a  jtiry.  In  all  proceedings  in  the  terri- 
torial courts  in  the  nature  of  suits  in  eoui^, 
therefore,  as  well  as  in  those  proceedings  in  th« 
nature  of  actions  at  common  law  in  which  no 
trial  bv  lury  is  had  (dther  because  the  jury  has 
been  ouly  waived,  or  because  the  issues  tried 
are  issues  of  law  only),  Uie  appellate  jurisdio- 
tion  of  this  court  must  be  invoked  bv  appeal, 
and  not  by  writ  of  error.  Davis  v.  Alwrd^  94 
U.  S.  545  [24:2831;  DavU  v.  Frederick,  104  U. 
S.  618  [26:849];  Story  v.  EUuk,  119  U.  8.  285 
[80:841J. 

It  must  also  be  borne  in  mind  that  (as  already 
seen)  in  dther  dass  of  cases,  whether  equitabw 
or  legal,  coming  up  by  appeal  from  a  terri- 
torialoourt  after  a  nearingor  trial  on  the  facts, 
the  evidence  at  large  cannot  be  brought  up  (as 
it  is  in  cases  in  equity  from  the  circuit  courts 
of  the  United  States),  but  only  "a  statement  of 
facts  in  the  nature  of  a  spedal  verdict,"  and 
rulings  made  at  the  trial,  and  duly  except- 
ed to,  on  the  admission  or  rejection  of  evidence. 
Consequently  the  authority  of  this  court,  on 
appeal  from  a  territorial  court,  is  limited  to 
determining  whether  the  court's  findings  of 
fact  support  its  judgment  or  decree,  and 
whether  there  is  anv  error  in  rulings,  dulT  ex* 
cepted  to,  on  the  admission  or  rejection  of  evi- 
dence; and  does  not  extend  to  a  consideration 

Its  U.  8. 
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«C  tbe  wdght  of  eridenoe,  or  its  saffidenpy  U> 
fopixift  the  oonduBioiu  of  the  court  Strinff- 
/dZMf  ▼.  Cain,  90  U.  8.  610  [25:4211;  Cannon 
T.  Ptatt.  00  U.  8.  019  [25:440];  ITeiUn  v.  WeOi, 
104  U.  &  428  [20:802];  EedU  T.  Boughtan,  105 
U.  8.  285. 280120:1018];  ^oy  ^.  Eaw,  108  U. 
&  12  [27:084];  Bilen  T.  Boain^an,  111  U.  8. 
850  n»:4641;  Zaek€ndarfY.  Jokmon,  128  (J.  8. 
«7m:277]. 

ne  present  suit  wm  broo^t  to  enforce  a 
mechanics'  Uen  created  by  the  statotes  of  the 
Tienitory.  which  authorize  the  court  in  such  a 
foH  to  order  both  a  de  of  the  real  eetate  that 
li  mbject  to  the  Hen,  and  judgment  against 
the  owner  thereof  for  any  deficiency  in  the  pro- 
ceeds of  the  sale,  'in  like  manner  and  with  like 
effect  as  in  actions  for  the  foreclosure  of  mort- 
nm.**  Idaho  Oode  of  CHYil  Procedure,  §9815, 
m.    The  relief  provided  f6r  in  those  statutes, 
soogfat  bj  the  complaint^  and  granted  by  the 
coon,  was  purely  equitable,  and  the  proceeding 
was  in  the  nature  of  a  suit  in  eQufty.    South 
F^rk  Canal  Co.  T,  Gordon,  78  U.  S.  0  Wall  561 
(18S604];  DanU  T.  AJwrd,  04 U.  8. 545  [24:288]; 
Brewtter  v.  Wakefidd,  08  U.  8.  22  How.  118, 
126  [10-.801,a04];  Walker  T.  DredlU,  79  U.  8. 
12  Wall.  440  [90:429];  MaHn  v.  LaUeif,  84  U. 
8. 17  Wan.  14  [21:591];Rule  92in Equity. 

The  district  court  so  treated  the  case,  as  k 
cfident  from  its  having  made  its  own  findings 
of  fact  on  some  of  tlie  questions  at  issue,  and 
having  based  its  decree,  not  upon  Uie  findings 
of  tiie  juiT,  but  upon  the  proofs  produced  at 
the  final  bearing— neither  of  which  would  it 
have  been  authorized  to  do,  had  the  suit  been 
hi  the  nature  of  an  action  at  common  law,  the 
psrties  not  having  waived  a  trial 
JUorpoiiv.  Qay,  SOU.  8.  19  Wall  81 
Ba&m  V.  Ea^on,  100 IT.  8.  40b[27:10tf I; /»yftt 
V.  Tra^der^  Im.  Co.  118  U.  8.  810 
Act  of  CoDgress  of  April  7, 1874,  chapl  80,  §'1 
as  Stat  27);  Idaho  Code  of  Civil  Procedure, 
SS  861, 889. 

The  writ  of  error  must  therefore  be  dismissed, 
iod  the  case  considered  as  pending  upon  the 
tppesl  akme.  BtringfoUoto  t.  Ccdn,  99  U.  8. 
6107612  025:421]. 

The  case  being  one  of  equitable  Junsdiclion 
only,  the  court  was  not  bound  to  submit  any 
israe  of  fact  to  the  Jury,  and,  having  done  so, 
I  was  at  liberty  to  disregard  the  verdict  and  find- 
'  hifs  of  the  jury,  either  bv  setting  them  or  any 
of  tbem  aside,  or  by  letting  them  stand,  and 
allowiog  them  more  or  less  weight  in  its  final 
bearing  and  decree,  according  to  its  own  view 
of  the  evidence  in  the  cause.  By  the  settled 
ooune  of  decision  in  this  court,  it  is  not  neces- 

S  that  a  court  of  equitj  should  formally  set 
e  the  verdict  or  finding  of  a  Jury,  hiefore 
proceeding  to  enter  a  decree  which  does  not 
conform  to  it  Prout  v.  Boby,  82  U.  8.  15 
Wan.  471^4;nf  [21:58J:  Bamy  v.  GaOagher,  87 
"  "   128: 


U.  a  20  Wall.  670  [22:452];  Oaned  y.  BeaU, 
^U.  a  684.  695  r28:e86,690i;  John$on  T.  Bar- 
■wft.  94  U.  8.  871.  872  [24:271] ;  WaU  v. 
Btarioe,  101  U.  8.  247,  252  035:826]  Quinlw  v. 
Conlan,lH  U.  8.  420,  424r26:800T;  WUton 
▼.  RiddU,  128  U.  B.  608.  615  [81-Jd80,283J. 

The  case  of  Batep  v.  OaUaghor,  just  cited,  is 
^te  analogous  to  the  case  at  bar.  In  a  suit 
nought  in  a  district  court  of  the  Territory  of 
Uootana  for  an  injunction  against  the  divenion 


sorted  a  ri, 
purpose  o: 


* 

fht  by  prior  appropriation  for  the 
irrigation,  the  court  submitted 
specific  issues  to  a  jury,  and  afterwards  heard 
tne  case  upon  the  pleadiogs  and  proofs  and  the 
findings  oi  the  iury,  and  rendered  a  decree  for 
the  plaintifFs,  in  which  it  disregarded  some 
of  those  findings  and  adopted  others;  and  that 
decree  was  affirmed  by  the  8upreme  Court  of 
the  Territory,  and  by  this  court  on  appeal,  not- 
withstanding a  provision  in  the  statutes  of  that 
Territory  (similar  to  {^  861  of  the  Idaho  Code 
of  Civfl  Procedure),  that  in  dvil  actions  "an 
issue  of  fact  must  be  tried  by  a  jury,  unless  a 
jury  trial  k  waived." 

The  action  of  the  District  Court  of  the  Terri- 
tory of  Idaho,  therefore,  in  setting  aside  the 
general  verdict,  and  substituting  its  own  find- 
inga  of  fact  for  the  special  findings  of  the  luir, 
was  a  lawful  exercise  of  its  equitable  jurlsdio- 
tion,  the  propriety  of  which  cannot  be  reviewed 
by  this  court;  ana  it  is  quite  immaterial  whether 
the  genera]  verdict  was  consistent  with  the 
findings  of  the  jury,  or  with  the  evidence  in- 
trodu^  at  the  trial. 

The  only  other  matters  specified  or  argued 
in  the  brid:  of  the  appellant  are  two  exceptions 
to  the  admission  or  rejection  of  evidence. 

The  first  exception  was  to  the  admission  of 
evidence,  offerea  by  the  plaintiifs,  tending  to 
show  that  hy  the  direction  and  with  the  consent 
of  one  Case,  the  defendant's  vice-president  and 

Sineral  manager,  and  under  the  supervision  of 
e  defendanrs  engine^,  the  ditch  was  made 
ten  feet  wide  and  uiree  feet  deep,  whereas  the 
original  contract  annexed  to  the  complaint  was 
for  a  ditch  eight  feet  wide  and  two  feet  deep. 
But  the  supposed  variance  between  the  com- 
plaint and  the  proof  did  not  exist  The  com- 
plaint did  not  proceed  upon  the  written  con- 
tracts alone,  but  upon  the  defendant's  accept- 
ance of  the  ditch  and  the  subsequent  settlement 
between  the  parties.  And  the  court  found,  as 
facts,  that  Uie  changes  in  the  dimensions  of  the 
ditch  were  made  vnth  the  knowledge  and  con- 
sent of  Case,  and  before  the  execution  of  the 
supplemental  agreement;  that  the  ditch,  when 
complete,  was  accepted  by  the  defendant 
through  its  general  manager,  and  had  ever 
since  been  appropriated  ana  used  by  the  de- 
fendant; that  thesettiement  between  the  parties 
was  based  upon  estimates  and  measurements 
made  by  the  defendant's  engineer  in  charge  of 
the  construction  of  the  ditch;  and  that  there 
was  no  fraud  or  misrepresentation  on  the  part 
of  the  plaintiffs  in  or  concerning  that  settle- 
ment. 

The  other  exception  was  to  the  exclusion  of 
testimony,  offerea  by  the  defendant,  of  one 
8tnthom,  its  general  manager  at  the  time  of  the 
completion  and  acceptance  of  the  ditch,  and 
who  had  previously  been  its  treasurer,  tendine 
to  show  that,  at  the  time  of  the  execution  of 
the  original  contract,  the  plaintiffs  were  in- 
formed by  him  that  Case  had  no  authority  from 
the  defendant  to  contract  for  a  ditch  of  lar^^r 
dimensions  than  those  specified  in  that  contract. 
But  it  was  a  sufficient  reason  for  excluding  that 
testimony  that  the  offer  was  only  to  show  that 
the  plaintiffs  were  told  that  Case  had  no 
authority  to  vary  the  dimensions  of  the  ditch, 
and  was  unaccompanied  by  any  offer  of  evi- 
dence that  Case  had  in  fact  no  such  authority. 
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the  actual  authority  of  Case  appears  to  have 
been  iDtroduced;  and  the  offer  to  prove  the  Id- 
fonnatioD  given  to  the  plaintifiEs  was  not  re- 
newed after  the  court  had  allowed  Strahom, 
ajrainst  objection  and  exception  by  the  plain- 
%BtB,  to  testify  that  neither  he  nor  Case  had  anv 
authority  from  the  defendant's  board  of  di- 
rectors to  enlarge  the  dimensions  of  the  ditch, 
and  that  the  fa^rd  had  never  ratified  the  en- 
largement of  the  ditch. 

It  does  not  appear  that  the  whole  evidence 
at  the  trial  is  recited  in  the  statement  of  the 
case;  and  if  it  had  been,  this  court,  as  already 
shown,  could  have  considered  it  for  the  single 
purpose  Of  passing  upon  the  exceptions  taken 
to  the  admission  or  rejection  of  parts  of  it,  and 
not  for  the  purpose  of  deciding  whether  the 
whole  evidence  supported  the  findings  of  the 
court. 

The  result  is  that  the  appellant  has  not  been 
prejudiced  by  the  rulings  and  decree  below  in 
any  particular  within  the  appellate  jurisdic- 
tion of  this  court. 

Ordered,  that  the  reeard  may  he  withdraijon 
and  amended  by  proeuring  the  eignaiure  qf  the 
elerk€fthe  Supreme  Court  ef  the  Territory  to 
the  eertifleaie  of  authentication,  and  that,  upon 
theretum  of  tne  record  eo  amended,  the  decree  qf 
that  court  be  c^fflrmed. 


THE  RIO  GRANDE  RAILROAD    COM- 
PANY, Jppt., 

V, 

JOHN  B.  VINET,  Executor,  n  al, 
(Bee  &  a  Beporter*!  ed.  665-srU 
F^raudulent  mortgage. 

A  mortgage  made  by  a  partner  on  bis  homestead, 
whloh  was  used  to  raise  money  by  tbe  firm  of 
which  he  was  a  member,  to  pay  Its  debts  and  save 
its  credit.  Is  not  traudulent  as  to  oreditois  of  the 
firm* 

[No.  114.] 

Argued  Not.  IB,  1889,    Decided  Dec,  23, 1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  dismissing  a  suit  in  chancery 
brought  to  remove  an  incumbrance  on  real 
property  and  to  procure  the  cancellation  of 
notes.    Affitm/td, 

The  facts  are  stated  in  the  opinion. 

Mr,  Geori^  L*  Bri^htt  for  appellant: 

An  assignee,  before  the  maturity  of  a  nego- 
tiable note  secured  bv  mortgage,  takes  Uie 
mortgage  as  he  takes  the  note,  free  from  ob- 
jections to  which  it  was  liable  in  the  hands  of 
the  mortgagee. 

Carpenter  v.  Logan,  88  U.  8.  16  Wall.  271 
(21:8U);  Sawyer  v.  PrickeU,  86  U.  8.  19  WaU. 
165  (22:109):  Sueeeetion  of  Doihondc,  21  La. 
Ann.  8. 

But  the  holder  must  be  an  innocent  holder, 
without  knowledge  of  the  objections  to  the 
moringe. 

2  Pomenyy,  Eq.  Jur.  %  60a 

Barker  is  not  an  innocent  holder. 

Qamcr  v.  Gay,  26  La.  Ann.  876;  Butler  v. 
Sloeomb,  88  La.  Ann.  175;  Sehcpp  v.  Smith,  85 


La.  Ann.  4;  Carpenter  v.  Logan,  88  U.  8. 1# 
WalL  271  (21:814);  Sawyer  y.  PrickeU,  86  U.  a 
19  Wall.  147(22:105). 

If  anything  appears  to  a  party,  calculated  U> 
attract  attention  or  stimulate  inouiry,  the  per- 
son Is  affected  with  the  knowleage  of  all  thai 
the  inquiry  would  have  disclosed. 

Carpenter  v.  Logan,  88  U.  8. 16  Wall.  271  (21: 
814);  Sawyer  v.  Ptickett,  86  U.  8. 19  WalL  16S 
(22:109);  Sueeeseion  ofDolhonde,  21  La.  Ann.  8; 
2  Pom.  Eq.  Jur.  ^  608. 

Meeen,  4.  D.  Bouse  and  Wm.  OimaW 
for  appellees: 

The  mere  fact  that  the  mortgajroes  were 
nominal  parties  and  not  creditors  old  not  de- 
stroy the  validity  of  the  mortgage. 

Eaiberte  T.  Dauer,  85  La.  Ann.  458;  BCUgerf 
T.  Fergneon,  80  La.  Ann.  89;  RiehardMon  v. 
Cramer,  28  La.  Ann.  858;  Brewer  v.  Gay,  24 
La.  Ann.  86;  DMeea  v.  Generee,  82  La.  Ann. 
285. 

An  individual  member  of  a  flrm  may  nmnta 
mortgage  to  the  firm,  and  the  notes  end  mon- 
gaffe  wfll  be  valid  in  the  handi  of  a  bona  Ikdm 
holder. 

Pikey,  Bart,  80  La.  Ann.  868;  BiXtgorifW. 
Fergumm,  80  La.  Ann.  84,  89. 

The  appellees,  therefore,  who  loaned  their 
money  m  good  faith  on  the  seciurity  of  the 
notes,  are  entitled  to  the  same  rights  they  would 
have  had  if  the  mortgage  had  been  executed 
to  them.  They  are  tona  fide  holders  of  the 
notes  and  mortgage. 

Carpenter  v.  Logan,  88  U.  8.  16  WaU  271 
(21:814J;  Swift  v.  i^yeen,  41 U.  8. 16  Pet  1  (10: 
il^i  Brooklyn  C.  d  N.  B.  Co,  v.  Aa<.  Bit 
102  U.  8. 14  (26:61). 

A  debtor  may  borrow  money  and  give  aecoi^ 
ity  therefor,  even  when  insolvent 

Tiffany  v.  Lueae,  82  U.  8. 15  Wall.  410  (Sii 
198);  Cook  v.  TulUe,  85  U.  a  18  WalL  tet 
(21:988). 

Mr.  JueHee  Miller  delivered  .^iie  opinion  of 
the  court: 

The  appellant,  which  was  plaintiiT  below» 
obtained  in  the  Circuit  Court  for  the  £a«teni 
District  of  Louisiana  on  January  5, 1885,  a  ludjr* 
ment  against  tbe  partnership  firm  of  Gk>milas 
Co., and  agaiost  Anthony  J.  Ctomila  and  Lamed 
Torrey ,  who  constituted  the  partnership,  for  the 
sum  cdf  126,781.97.  It  caused  an  executk>n  to 
be  iBSued  upon  the  Judgment,  and  had  it  levied 
upon  a  house,  and  the  grounds  belonging  to  it, 
in  the  City  of  New  Orleans,  a  descnption  of 
which  is  set  forth  in  the  bill  filed  in  thb  case. 
It  was  discovered  that  there  existed  a  mortgage 
upon  this  property  for  the  sum  of  $18,000, 
made  by  A.  J.  Ck>mila,  and  the  Railroad  Com- 
panv  brought  the  present  suit  by  way  of  a  hQl 
in  cnancery'to  remove  this  incumbruioe,  as  an 
obstruction  to  the  successful  exercise  of  its  right 
to  sell  the  property  for  the  payment  of  its  debt 
The  action  commenced  In  the  Civil  District 
Court  for  the  Parish  of  Orleans,  was  afterwards 
removed  by  Ck>mila  into  the  circuit  court  of  the 
United  8tates,  and  the  plaintiff  there  filed  a  new 
bUl  in  equity  substantially  the  same  as  the  pet^ 
tion  filed  in  the  state  court 

This  bill,  after  redting  the  lodgment  in  favor 
of  the  Railroad  Company,  already  mentioned, 
and  the  levy  of  the  execution  under  it  on  tbe 
property  described,  proceeds  to  state:   *'T1mI 
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Uiere  is  ioscrilwd  on  the  books  of  the  recorder 
of  mortgages  for  the  Parish  of  Orleans,  against 
the  name  of  Anthony  J.  Qomila,  and  against 
nid  prox>eTty,  an  mscription  of  a  mortgage 
made  by  said  Anthony  J.  Gtomila  in  favor  of 
the  commercial  firm  of  Ck>mila  &  Co.»  by  act 
before  Somael  Flower,  a  notary  public,  dated 
the  8th  of  F^bmary.  1^»  to  secure  the  sum  of 
ftS^OOO."  Acconfing  to  the  bill,  this  act  re- 
cited an  indebtedness  by  A  J.  Gomila  to  the 
firm  of  Qomila  &  Ca  for  that  much  mon^ 
loaned  and  advanced  to  him  on  that  day,  and 
that  for  said  $18,000  he  had  made  his  four 
promissory  notes  to  the  order  of,  and  indorsed 
by,  himself.  Three  of  these  notes  were  for 
$5,000  each,  and  one  for  $8,000.  The  $5,000 
notes  were  payable  in  one,  two  and  three  years 
after  date  respectively,  and  the  $8,000  note  was 
pavable  three  years  after  date. 

Vbe  bill  then  alleges  that  "said  mortgage  is 

fictitiniis,  and  is  a  fraud  committed  by  said  A 

i.  Gomila  to  cover  his  property  and  to  prevent 

the  seizure  and  sale  thereof;  that  it  is  not  true, 

as  stated  in  said  act  of  mortgage,  that  on  the 

8th  of  February,  1884,  the  said  firm  of  Gomila 

&  Co.  loaned  and  advanced  to  A  J.  Gomila 

the  som  of  $18,000,  or  any  other  sum  of  money: 

and  yoQT  petitioner  alleges  that  by  reason  of 

said  fraud  the  afoiesaid  notes,  amounting  in  all 

to  $18,000,  are  null  and  void;  that  after  they 

were  made  and  received  by  Lamed  Toney, 

who  accepted  the  act  of  mortgage,  they  were 

nrrendered  to  A  J.  Gomila,  and  thereby  were 

caaoded,  and  they  have  been  ever  since  in  his 

custody  or  under  his  control,  or  in  the  custody 

•od  control  of  some  confederate,  whom,  when 

discovered,  your  petitioner  prays  leave  to  make 

a  pu\j  hereto;"  and  the  prayer  of  the  bill  is 

tttt  these  notes  be  canceled  and  annulled,  and 

diat  Gomila  be  required  to  surrender  them  up, 

snd  for  such  further  relief  as  the  nature  of  the 

esse  may  require. 

Supplemental  and  amended  billa  were  filed 
making  defendants  to  the  suit  J.  Ward  Gurley, 
Jr.,  and  C.  D.  Barker,  upon  the  allegation  that 
they  daim  to  be  the  owners  of  the  notes,  and 
assert  the  sdBciency  and  validiu^  of  the  mort- 
gtfre  by  which  they  are  pretendea  to  be  secured, 
sod  they  are  required  to  answer  the  allegations 
of  the  original  bill  and  to  set  forth  the  nature 
of  their  claim.  A  J.  Gomila  answered  the 
MD,  and  to  special  interrogatories  propounded 
to  him  in  it  he  answered  under  oath  as  follows: 

"  To  the  first  of  said  interrogatories,  which 
leads  as  follows,  viz.: 

"  To  whom  did  you  deliver  the  notes  do- 
•cribed  in  the  original  bill  on  file,  and  when 
^  you  do  sot  Give  his  full  name  and  ad- 
dieat. 

'*He  answers,  viz.: 
Ant,  The  notes  were  all  delivered  to  Lamed 


Torrev,  the  other  member  of  the  firm  of  Go- 
nils  i  Go.,  when  they  were  made  or  executed, 
FfehV  8th,  1884. 

''To  the  second  of  said  interrogatories, 
vbicb  reads  as  follows,  viz. : 

"  Id  whose  possession  have  said  notes  been 
It  all  and  any  time  up  to  the  present  time? 

"He answers,  viz.: 

**Ani.  The  said  notes  were  immediately 
ftoeafter  delivered  to  J.  Ward  Gurley,  Jr.,  of 
tlds  dty,  from  whom  Gomila  &  Co.  reodved 

m  U.  & 


the  following  sums  of  cash,  viz.,  on  6th  FeVy. 
1884  ($8,406.50),  three  thousand  four  hundred 
and  ninety-six  and  50-100  dollars:  on  Feb'y 
11th,  1884  ($1,408.60),  one  thousand  four  hun- 
dred and  ninety-eight  and  50-100  dollars;  on 
20th  Feb'y,  1884  ($1,000),  one  thousand  dollars, 
besides  some  ci^  bonas  at  various  dates  Just 
before  and  subsequently,  other  small  sums  of 
money  for  costs  in  different  suits,  etc.,  all  of 
which  k  still  due  said  Gurley,  with  interest 
thereon:  that  $5,000  of  said  sums  of  money  was 
obtainea  from  said  Gurley  for  the  purpose  and 
used  to  pay  the  balance  of  the  purchase  price 
of  the  property  in  question  to  the  Hibemia  Ins. 
Co. 

'*  That  some  months  after  the  said  notes  were 
BO  delivered  to  said  Gurley  two  of  them — viz., 
the  note  for  $5,000,  due  in  two  years  after  its 
date,  and  the  note  for  $5,000,  due  in  three  years 
after  date-— were  withdrawn  from  the  said 
Gurley  by  Gomila  &  Co.,  through  the  said 
Torrey,  and  pledged  on  the  21st  Auff..  1884, 
with  and  to  the  Teutonia  Ins.  Ca  of  tnis  dty, 
to  secure  a  loan  then  made  hy  said  Ins.  Co.  to 
Cknnila  &  Co.  of  $5,000  in  cash;  that  on  the  8d 
Sept.,  1884,  the  said  loan  was  renewed  with  said 
Ins.  Co.,  and  on  the  10th  Oct.,  1884,  the  sakl 
loan  of  $5,000  was  renewed  in  the  State  Natl 
Bank  of  this  dty,  and  said  two  mortgage  notes 
were  withdrawn  by  Gomila  &  Co.,  through  the 
said  Torrey,  from  said  Ins.  Co.  and  pledged 
with  and  to  the  State  Natl  Bank  to  secure  sakl 
loan. 

"  Subsequently  Gomila  A  Co.,  through  said 
Torrey,  withdrew  said  two  notes  from  the  State 
Natl  Bank  and  pla^  them  with  C.  D.  Barker  rKAoi 
of  this  dty,  on  or  about  8d  November,  1884,  l^^^i 
from  whom  said  firm  of  (Gomila  A  Co.  recdved, 
through  said  Torrey,  the  sum  of  two  thousand 
dollars  in  cash  November  8d,  1884.  and  the  ad- 
ditional sum  of  one  thousand  dollars  in  cash 
Nov.  5th,  1884,  and  the  additional  sum  of  one 
thousand  dollaif  in  cash  Nov.  7th,  1884. 

"  And,  so  far  as  deponent  knows,  the  said 
last  two  mentioned  notes  are  still  held  by  said 
Barker,  and  the  other  two  notes,  one  for  $5,000, 
due  in  one  year  after  its  date,  and  one  for 
$8,000,  due  in  three  years  after  its  date,  are 
now,  and  have  always  been,  hdd  by  said  Gurley 
since  they  were  first  delivered  to  him  as  afore- 
said. 

"  To  the  third  of  said  interrogatories,  which 
reads  as  follows,  viz.: 

''Who  is  now  the  holder  of  said  notes?  Give 
his  name  and  address. 

•'He  answered,  viz.: 

'*Aiu.  This  interrogatory  is  answered  by 
the  answer  just  given  above. 

"  A  J.  GtoMnA." 

Gurley  answered  the  bill  under  oath,  setting 
forth  the  matter  pretty  much  as  Gomila's 
answer  does,  and  averring  that  the  notes  and 
mortgage  were  true,  real  and  bona  fide,  and 
that  those  which  he  owned  are  not  now  and 
have  not  at  any  time  since  the  issue  thereof  been 
under  the  control  or  in  the  possession  of  A  J. 
Gomila,  and  that  he  took  them  for  money  ad. 
vanced  to  the  firm  of  Gomila  &  Co.  before  they 
were  due;  and  he  sets  forth  the  amount  of  his 
advance  with  predsion  and  particularity, 
showing  that  $5,000  of  the  money  which  he 
advancSl  went  to  pay  thepurdiase  price  of  the 
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borne  and  lot  mentioDed  in  the  mortgaffe;  and 
he  sari  that  said  notes  were  acquired  by  him  for 
a  full  and  yaloable  consideration  in  due  course 
of  business,  and  that  they  were  issued  in  the 
interest  and  for  the  benefit  of  Gomila  A  Co.  and 
their  creditors,  to  enable  them  to  continue  busi- 
ness, and  that  the  nid  notes  and  the  full  amount 
of  them  are  still  Justly  .and  fully  due  to  the  de- 
fendant. 

C*aleb  D.  Barker,  the  other  defendant,  in 
whose  possession  some  of  the  notes  were,  files 
an  answer  also  under  oath,  in  which  he  diows 
that  Torrej;  as  a  member  of  the  firm  of  Gomila 
&  Co.,  sold  him  two  of  the  notes  for  $5,000 
before  thev  were  doe,  pledging  them  to  secure 
a  loan,  in  Noyember,  1884,  and  they  haye  been 
in  his  actual  possession  ever  since,  except  for  a 
short  time  when  Torrey  received  possession  of 
them  to  see  if  he  could  not  raise  the  money  on 
them  to  pay  the  existing  loan  of  Barker.  Fall- 
ing in  thd,  Torrey  returned  the  notes  to  Barker, 
with  an  agreement  that  if  the  money  was  not 
paid  on  the  8th  of  January,  1885,  they  should 
become  the  proper^  of  Barker;  that  the  loan 
was  not  repaid  and  never  has  been,  and  the  said 
notes  are  now  the  property  of  Barker;  and  he 
avers  that  the  notes  were  negotiable  paper  taken 
by  him  before  maturity  in  good  faith,  for  val- 
uable consideration,  in  due  course  of  busineiB,  1 
without  any  intention  to  defraud  the  credit' 
of  Gomila  or  Gomila  A  Co. 

Replications  were  filed  which  made  iasoe  on 
these  averments,  and  testimony  was  taken. 
Gomila  died,  and  the  suit  was  revived  against 
his  wife  and  one  WOtz,  who  had  been  made 
dative  testamentary  executor  of  (Gomila,  after 
which  it  was  heard  and  decided  by  the  court 
below  rendering  the  decree  from  which  this 
appeal  is  taken.  That  court  finds  that  the 
transaction  by  which  these  notes  and  the  mort- 

fage  were  made  and  issued  and  came  to  the 
ands  of  Gurley  and  of  Barker  was  in  every 
respect  an  honest  transaction ;  that  the  mortgage 
is  a  valid  mortgage;  and  that  the  sums  secured 
by  it  to  the  de^ndants  Gurley  and  Barker  are 
valid  liens  upon  the  property  prior  to  that  of 
the  complainant;  and  on  these  grounds  it  dis- 
missed the  bilL  WOtz  having  died,  the  present 
appellee,  as  his  successor,  has  been  substituted 
in  this  court. 

We  concur  entirely  with  the  view  of  the  evi- 
dence taken  by  the  circuit  court  There  is 
nothing  but  the  barest  suspicion  of  fraud  or 
unfairness  in  the  makinj^  of  these  notes  and 
mortgage  and  in  the  use  afterwards  made  of  the 
notes.  Jfr.  Gomila,  in  his  efforts  to  save  the 
credit  of  his  firm,  consented  that  the  house  and 
grounds  in  which  he  lived  might  be  mortgaged 
to  raise  money  for  that  purpose.  He  accord- 
ingly made  the  four  notes  and  the  mortgage  to 
secure  them,  covering  that  property.  Five 
thousand  dollars  of  the  money  first  raised  on 
these  notes  went  immediately  to  pav  a  prior  in- 
cumbrance in  the  nature  of  a  vendor's  lien  on 
the  property  mortgaged.  The  remaining  notes 
were  mmded  to  or.  Torrey,  the  partner  of 
Gomila  in  the  firm  of  Gomfia  A  Co.,  and  he 
raised  the  sums  due  to  Gurley  by  delivering  to 
him  put  of  the  notes.  He  also  raised  money 
from  certdn  lumks  by  delivering  some  of  the 
notes  as  security  for  the  indebtedness  of  Gomila 
A  Co.  These  notes  he  redeemed,  and  ulti- 
mately turned  than  over  to  Barker  as  security 
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for  the  loans  advanced  by  him  for  the  benefit 
of  the  firm  of  Gomila  &  Co.  It  is  distinctly 
denied  by  A.  J.  €k>mila  that,  after  he  deliveml 
these  notes  to  Torrev  to  be  used  for  the  benefit 
of  Gomila  &  Co.,  they  ever  came  back  to  his 
possession  or  under  his  personal  control,  and  no 
evidence  of  that  fact  is  produced,  nor  are  we 
aware  that,  if  such  had  been  the  case,  it  would 
impair  the  rights  of  their  present  holders,  who 
readved  them  in  the  regular  course  of  burines, 
paying  a  valuable  consideration  for  them  before 
their  maturity.  It  is  idle  to  pursue  the  subject 
further.  A  recital  in  this  opinion  of  the  testi- 
mony of  each  witness  examined  could  lead  to 
no  useful  results.  That  Mr.  Gomila  covered 
his  homestead  with  a  mortgage,  which  was  used 
to  raise  money  by  the  firm  of  which  he  was  a 
member  to  pay  its  debts,  is  surely  not  a  trans- 
action that  should  be  branded  as  a  fraud. 
7%#  decres  qf  the  Oircuii  Court  U  affirmed. 
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L  A  master  Is  liable  to  tfalid  penons  injured  \gf 
neffllgent  acts  done  b7  his  servant  in  the  ooune  of 
bis  employment,  altbough  the  masser  did  not  an- 
tboriae  or  know  of  the  servant**  aot  or  negleot, 
or  even  If  be  dlsapprovedof  or  forbade  VL 

B.  Tlie  relation  of  master  and  servant  ezlsCiwbeo* 
ever  the  employer  retains  the  right  to  dlreel 
the  manner  In  which  the  boslntes  shaU  be  dooa^ 
m  well  as  the  result  to  be  aooompllshed,  or.  te 
other  words,  not  only  what  shall  bedooa^  but  how 
ttsbafibedone. 

H  Where  a  p6non«  lOr  oectaln  oommiSBloiis  to  be 
paid  him,  airrees  to  give  his  whole  time  and  serr- 
loes  to  the  bustness  of  a  company  te  seUIng  Its 
machines,  and  the  company  reserves  to  Itself  the 
right  of  prescribing  and  regulating  not  only  what 
business  he  shall  do,  but  the  manner  In  which  he 
■hall  do  It,  such  person  Is  the  company*s  servant 
for  whose  negligence,  In  the  coone  of  his  employ- 
ment, the  company  Is  responsible. 

4.  A  provision  of  the  contract,  that  such  servant 
■haU  not  use  the  name  of  the  company  in  any 
manner  whereby  the  publlo  or  any  Indlvldoal 
may  be  led  to  believe  that  It  Is  responsible  for  his 
actions,  does  not  and  cannot  affect  Its  responetbOk 
tyto  third  persons  Injured  by  his  negUgeoce  te 
the  couiee  of  his  employment. 

[No.  122.] 

BuJtmUUd  Nc^  90, 18S9.    Decided  Dee.  BS,  1S89. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  to  re- 
view a  judgment  for  the  plaintiff  in  an  action 
to  recover  for  personal  injuries  caused  by 
defendant's  servant  carelessly  driving  a  horse 
and  wagon  against  her.  Ajmrmed, 
Opinfon  bdow,  20  Fed.  Rep.  0121 
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action  was  brought  Vy 
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Maoafactarinff  Company,  a  oorporation  of 
New  Jersey,  for  personal  injuries  done  to  the 
plamtiff  by  carelessly  driving  a  horse  and  wagon 
ininst  her,  when  crossing  a  street  in  Minneap- 
olis. The  complaint  alleged  that  the  driver 
of  the  wi^on  was  the  defendant's  serrant  and 
eapged  m  its  business.  The  answer  denied 
this,  and  alWed  that  the  driver,  one  Corbett, 
wis  engagea  in  selling  sewinff-machines  on 
oommimon,  and  not  otherwise,  for  the  defend- 
ant The  xeplication  denied  the  allegations  of 
the  answer. 

At  the  trial  before  a  Jnry,  after  the  plaintiff 
had  introduced  evidence  to  maintain  the  issues 
on  her  part,  tl&e  defendant  put  in  evidence  the 
contract  between  itself  and  Corbett,  headed 
"Osnvaaser's  Salary  and  Commission  Con- 
tnct/'the  matolal  provisions  of  which  were 
asfoDows: 

"1st  Tlie  party  of  the  flist  part  agrees  to 
pay  unto  ttie  party  of  the  second  part,  for  his 
KTvioes  in  seUing  and  leasing  the  Singer  sew- 
ing-machines, five  dollars  for  each  and  everv  ac- 
eeptahle  sale  of  a  new  machine  sold  hv  him; 
sad  in  addition  to  said  five  dollars  a  further 
som  of  ten  per  cent  of  the  noss  price  realized 
for  said  salea  so  made  ^lall  he  paid  to  said 
•eoood  pan^,  which,*  in  addition  to  the  five  dol- 
kn  on  each  acceptable  sale,  shall  he  deemed  a 
Miffing  commission. 

*'2ia.  The  party  of  the  first  part  shall  pay 
onto  the  second  party,  for  his  further  services, 
acoQectIng  commismon  of  ten  per  cent  on  the 
sflioimts  or  halanoes  due  from  customers  hav- 
iog  purchased  madiines  from  him,  payahle  as 
the  cash  shi^  be  collected  and  paid  over  to  the 
■aid  first  party  or  its  auUiorized  representatives 
St  Minneapolis;  and  the  said  per  centum  so  paid 
ihaU  be  in  full  for  the  services  of  said  second 
party  in  collecting  or  other  service  rendered  to 
date  thereof ." 

"7th.  The  said  first  party  agrees  to  furnish 
a  wagon,  and  any  damage  to  said  wagon 
through  n^ligenoe  shall  he  at  the  cost  and  ex- 
pense of  said  second  party;  and  the  said  second 
par^  agrees  to  furnish  a  horse  and  harness,  to 
be  Qsed  exchurtvely  in  canvassing  for  the  sale 
ef  said  machines  and  the  genenu  prosecution 
of  laid  business;  and  said  second  party  agrees 
to  fldve  his  exclusive  time  and  best  energies  to 
■aid  business,  and  pay  all  expenses  attending 
saoMi 

"8th.  The  said  second  party  agrees  to  employ 
himaelf  under  the  direction  of  the  said  Singer 
Xaoafacturing  Compan]^,  and  under  such  rules 
aod  instructions  as  it  or  its  manager  at  Minne- 
^  epolis  shall  prescribe,  and  in  all  respects  to  com- 
^1  portUmseli  to  the  best  interests  of  the  business 
of  the  nid  first  party,  and  to  neither  sign  nor  to 
laake  use  of  the  name  of  the  said  Companv  in 
IDT  manner  whereby  the  public  or  any  Individ- 
^  may  be  led  to  believe  that  the  said  Com- 
pany is  responsible  for  his  actions,  said  party's 
power  bdng  simply  to  make  sales  and  turn 
Ofv  the  pn^eeds  to  the  said  first  party.    If  any 

riial  scti  are  required  of  said  second  partv, 
power  to  perform  the  same  will  be  specially 
delegated. " 

"10th.  It  k  further  agreed  that  if  said  second 
ptity  seDs  any  other  than  the  machines  f  ur- 
wed  to  him  by  said  first  party,  it  shall  work 
I  forfeiture  of  any  commissions  that  accrue 
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under  this  agreement,  if  violated  prior  to  the 
termination  of  the  same." 

'^12th.  This  agreement  may  be  terminated 
by  the  first  party  at  any  time,  and  by  said 
second  part^  by  giving  first  party  ten  days' 
notice  in  wnHag, 

The  defendant  requested  the  court  to  instruct 
the  jury  "that  the  contract  under  which  Cor- 
bett, the  driver  of  the  horse  causing  the  acci- 
dent, was  operating  made  him  an  independent 
contractor,  and  the  defendant  could  not  be  lia- 
ble for  any  damage  done  through  his  negli- 
gence, if  he  wasnegugent"  The  court  declined 
to  give  the  instrucuon  requested,  and  instructed 
the  jury  that  the  contract  established  the  rela- 
tion of  servant  and  master  between  Corbett  and 
the  defendant,  and  that  the  defendant  was  an- 
swerable for  Corbett's  n^ligence  whUe  engaged 
in  its  service.  > 

The  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $10,000,  upon  which  judgment 
was  rendered:  and  the  defendant  tendered  a 
bill  of  exceptions,  and  sued  out  this  writ  of 
error. 

Me$9r$.  J<mpK  8.  Auerbaehtoid  Chrosveiior 
Lowry*  for  plaintiff  in  error: 

A  partial  reservation  of  authority  or  control 
in  c^tain  respects  does  not  transform  the  con- 
tractor into  a  mere  servant 

Wood's  Master  and  Servant,  618;  Cooley  on 
Torts,  548;  Whart.  on  Agency,  §g  19,  20. 

He  k  principal  and  not  a  master  who  retains 
the  right  to  dinct  what  ends  shall  be  attempted, 
leaving  the  means  to  Uie  management  of  the 
agent 

Blake  t.  Ferrit,  5  N.  Y.  48;  Buk  t.  Mayor, 
8  N.  Y.  222;  EeUy  v.  Mayor,  11  N.  Y.  482. 

Reservation  of  control  k  not  sufficient  to 
create  the  master's  liability. 

AOenY,  WiUard,  57  Fa.  882;  BUntm-  v. 
Mayor,  46  Pa.  218;  Hunt  t.  i\s.  B.  Co.  51  Pa. 
475;  Beed  v.  AUeghany  (H%  79  Pa.  800;  Erie 
V.  Cavlkine,  85  Pa.  247;  Edmundeon  v.  PiW^ 
burgh,  McE.  S  T.  B.  Oo.  Ill  Pa.  816;  OuffY. 
Neu>ark  db  N.  T.  B.  Oo.  ^  N.  J.  L.  17;  Von- 
nere  v.  Hennessey,  112  Mass.  96;  Wood  v.  Oobb, 
95  Mass.  58;  SamueUon  v.  Cleveland  Iron  Min. 
Co.  49  Mich.  164;  Beedie  v.  London  dN.  W. 
B  Oo.  4^  Exch.  248;  8Ud  v.  Souiheatiem  P 
Co.  18  C.  B.  550. 

The  stipulation  to  supply  to  the  canvasser  a 
wagon  was  one  way  of  making  comi)ensation 
to  ttie  canvasser. 

Murray  v.  Ourrie,  L.  R  6  C.  P.  Div.  24; 
Stevehe  v.  Armetrong,  6  N.  Y.  485;  Jones  t. 
Mayor,  L.  R.  14  Q.  B.  Div.  890. 

Messrs.  John  W.  WiUis,  Charles  A.  Ebertnsid 
W.  P.  ClouKh«  for  defendant  in  error: 

The  power  to  discharge  the  servant  is  said  to 
be  the  test  by  which  to  determine  whether  the 
relation  of  master  and  servant  exists. 

Pawlet  V.  Rutland  d  W.  B.  Oo.  28  Vt.  297; 
Miehael  v.  Stanton,  8  Hun.  462.  8.0,6  Thomp. 
A  C.  684;  Fenton  v.  Jhiblin  Steam  Packet  Co. 
8  Ad.  A  El.  885;  DalyeU  v.  Tyrer,  EL  BL  * 
El.  900;  BUike  v.  Ferris,  5  N.  Y.  48. 

The  contract  was  one  for  services  and  not 
for  the  perfonnance  of  a  particular  piece  of 
work,    ft  was  not  a  contract  for  "results." 

Begina  v.  Turner,  11  Cox,  Cr.  Cas.  551;  Fink 
V.  Mo.  Fumaee  Oo.  10  Mo.  App.  61,  i6L  a  82 
Mo.  276. 
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The  plaintiff  in  error  did  not,  by  the  con- 
tract, part  with  the  right  to  control  the  mode 
and  manner  of  the  wora. 

8peedY,  AU  dP.  ROa.TlMo.  808;  Huffy. 
Ford,  126  Mass.  24;  Garter  t.  Berlin  MiOe  Oo. 
68  N.  H.  62;  Fonyth  v.  Hooper,  08  Mass.  410; 
St,  Patd  V.  SeitM,  8  Minn.  207. 

A  master  is  responsible  for  the  wrongful  acts 
of  his  servants  which  were  done  in  his  service. 

MeQuire  ▼.  Qrant,  25  N.  J.  L.  866;  Q^ar- 
many. Burnett,  6  Mees.  &W.  400;  BraekettY. 
Lubke,  86  Mass.  188;  Campbdl  T.  Luntford,  88 
Ala.  612. 

The  employer  retained  the  power  to  control 
the  worlL. 

Sadler  v.  Henloek,  4  EL  &  Bl.  670;  Dalyell 
V.  Tjfrer,  EL  BL  &  El.  800;  Blake  v.  Thirst, 
2  Hurl.  &  C.  20;  New  Orleans,  M.  <ft  a  i?.  Co, 
V.  Banning,  82  U.  8.  16  WaU.  640.  667  (21:220, 
228);  Linnehan  ▼.  i2o?7»n«,  187  Mass.  128;  Cin^ 
einnati  ▼.  Stone,  6  Ohio  St.  88;  Brie  ▼.  Cbti^- 
ib'iM,  85  Pa.  247;  Edmundeon  t.  PittOurffh, 
McK.  db  T.  B.  Oo.  Ill  Pa.  816;  Hvnt  v.  Pa, 
R  Oo.  61  Pa.  476;  AUen  v.  FtWarci.  67  Pa.  874. 

The  fact  that  Corbett  was  paid  by  a  commis- 
sion on  machines  sold  has  no  controlling  force. 

Begina  v.  Turner,  11  C5ox,  Cr.  Cas.  651;  Pat- 
ten y.  Bea,  2  C.  B.  N.  8. 605;  VenableeY.  Smith, 
L.  R  2  Q.  B.  Div.  270;  JoOin  v.  Grand  Bapids 
lee  Oo.  60  Mich.  616;  MiOvehiU  ▼.  Bates,  81 
Minn.  864. 

Mr.  JutUee  Gray  delivered  the  opinion  of 
the  court: 

The  general  rules  that  must  govern  this  case 
are  undisputed,  and  the  only  controversy  is  as 
to  their  application  to  the  contract  between  the 
defendant  Companv  and  Corbett,  the  driver,  by 
whose  neglif^ce  the  plaintiff  was  injured. 

A  master  is  liable  to  third  persons  injured  by 
negligent  acts  done  bv  his  servant  in  the  course 
of  nis  employment,  although  the  master  did  not 
authorize  or  know  of  the  servant's  acl  (vr  neg- 
lect, or  even  if  he  disapproved  or  forbade  n. 
Philadelphia  db  Beading  Uailroad  v.  Derby,  66 
U.  8.  14  How.  468,  ^[14:502,600].  And  the 
relation  of  master  and  servant  exists  when- 
ever the  employer  retains  the  right  to  direct  the 
manner  in  which  the  business  shall  be  done,  &s 
well  as  the  result  to  be  accomplished,  or.  in 
other  words,  "  not  only  what  shall  be  done, 
but  how  it  shall  be  done."  BaUroad  Oo.  y. 
Banning,  82  U.  8. 16  WaE  640,  666  pt:220, 
2281. 

The  contract  between  the  defendaat  and 
Oorbett,  upon  the  construction  and  effect  of 
which  this  case  turns,  is  entitled  "  Canvasser's 
Salary  and  Commission  Contract."  The  com- 
pensation to  be  paid  by  the  Companv  to  Cor- 
bett, for  selling  its  machines,  consisting  of 
"a  selling  commission"  on  the  price  of  machines 
sold  by  him,  and  "a  collecting  commission"  on 
the  sums  collected  of  the  purchasers,  is  uni- 
formly and  repeatedh^  spoken  of  as  made  for 
his  "services."  The  Company  may  discharge 
bim  by  terminating  the  contract  at  any  time, 
whereas  he  can  teraiinate  it  only  upon  ten  days' 
notice.  The  Company  is  to  furnish  him  with 
a  wagon;  and  the  noTM  and  harness  to  be  for- 
nished  by  him  are  "to  be  used  exclusively  in 
canvassing  for  the  sale  of  said  machines  and 
the  general  prosecution  of  said  business." 

But,  what  is  more  significant,  Corbett  "agrees 
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to  give  his  exclusive  time  and  best  energies  to 
saia  business,"  and  is  to  forfeit  all  his  commis- 
sions under  the  contract,  if  while  it  is  in  force 
he  sells  any  machines  other  than  those  furnished 
to  him  by  the  Company;  and  he  further  "agrees 
to  eniploy  himself  under  the  direction  of  the 
said  singer  Manufacturing  Company,  and  un- 
der such  rules  and  instrucnons  as  it  or  its  man- 
ager at  Minneapolis  shall  prescribe." 

In  short,  Corbett,  for  the  commissions  to  be 
paid  him,  agrees  to  give  his  whole  time  and 
services  to  the  business  of  the  Company;  and  the 
Company  reserves  to  itself  the  right  of  prescrilK 
ing  and  regulating  not  only  what  bunness  he 
shall  do,  but  the  manner  in  which  he  shall  do 
it;  and  might,  if  it  saw  fit,  instruct  him  what 
route  to  tSkke,  or  even  at  what  speed  to  drive. 

The  provision  of  the  contract,  that  Corbett 
shall  not  use  the  name  of  the  Company  in  any 
manner  whereby  the  public  or  any  individual 
may  be  led  to  believe  that  it  is  responsible  for 
his  actions,  does  not  and  cannot  affect  its  re- 
sponsibility to  third  persons  injured  by  his  neg- 
ligence in  the  course  of  bis  employment 

The  circuit  court  therefore  rightly  held  that 
Corbett  was  the  defendant's  servant,  for  whose 
negligence  in  the  course  of  his  employment  the 
defendant  was  responsible  to  the  plaintiff^ 
Bailroad  Oo.  v.  Hanning,  above  cited;  Linn^ 
han  V.  BoUina,  187  Mass.  128;  B^na  v.  Turner 
11  Cox,  Crim.  Cas.  551. 

Judgment  qfflrmed. 


HENRY  M.  HALE  bt  al.  Executors,  PVk 

in  Err., 

V. 

STEPHEN  AEER8  bt  al. 
(See  a  a  Beporter'B^  66i.«68J 
Betiew  of  state  judgmeni^federal  qttestiam. 

Where  two  defenses  were  made  in  the  state  oooi^ 
either  of  which,  if  sustained,  barred  the  mctkm, 
and  one  involved  a  federal  questioQ,  and  the  other 
did  not,  and  the  state  oourt  sustained  them  t>oth, 
and  gave  its  judgment  for  defendant,  this  oooit 
wUl  aflirm  the  state  judgment  without  oondder- 
ing  the  federal  question,  although  it  maj  have 
been  erroneously  decided. 

[No.  270.] 

Submitted  Dee.  6,  IS89.    Decided  Dec.  tS,  1889. 


r TERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment  of 
that  court,  affirming  a  Judgment  of  the  Supe> 
rior  Court  of  the  County  of  Sonoma,  Oalifor- 
nia,  in  favor  of  defendant  in  an  action  to  re- 
cover possession  of  a  piece  of  land  in  Sonoma 
Coun^.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Reported  below,  09  Cal.  160. 

ifr.  W.  W«  Cope»  for  plaintiffs  in  error 

The  grant  of  Huichica  to  Jacob  P.  Leese 
was  sudi  as  to  devest  the  pueblo  of  all  title  in 
that  portion  thereof  in  suit 

U.  S.  v.  Hare,  4  Sawy.  658,  655;  Orisar  v. 
McDowell,  78  U.  8.  6  Wall  868  (18: 868);  Torn^ 
send  V.  Oreeleyji  U.  8.  5  WaU.  826, 886.  887 
(18:  547,  540);  Hart  v.  Burnett,  15  Cal.  580. 

The  approval  of  the  Departmental  Assembly 
was  not  an  essential  requisite  to  the  vesting  ot 
an  interest  in  the  grantee. 


[5«4] 
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Halb  t.  Axeba. 
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U,  8.  Y.Jseading,  59  U.  8. 18  How.  1  (15:  291); 

U.  &  V.  Cenantea,  59  U.  8.  18  How.  558  (16: 

^46iU  IT.  &  ▼.    Johnson.  08  U.  &  1  WaU.  m 

07:  897);  0.   6w  ▼.    Wifle,  64  U.  B.  28  How. 

«9,  268  a6:  560.  661). 

Id  a  oootroYersy  between  the  parties  claiming 
under  two  patents,  each  of  which  resenres  the 
ri|:bts  of  other  pardes,  the  inquiry  must  extend 
to  the  character  of  the  original  concessions. 

UenAaw  t.  BimU,  85  U.  8.  18  WalL  266 
(21:889>. 

Mr.  FrmalL  "W.  Haekett.  for  defendants  in 


«Ton 

This  court  has  no  Jurisdiction. 

MtManu%Y.  (ySMiwtn,  91  U.S.  578(24: 890); 

De  S^itiMure  ▼.   QaiUard,  127  U.  8.  232  (82: 

182);  Murdoek  ▼.  MempMt,  87  U.  8.  20  WalL 

€36  i22:  444);  Jenkins  y.  Zoewenthal,  110X7.  8. 

2^2  (28:  129);  Brawn  v.  AtmU,  92  U.  8.  827 

<23: 511):  ViUeenM  Bk,  ▼.  .Bet  of  Liquidation,  98 

U.  8. 140  (25:  114);  OhouteauY.  Oib»on,  111  U. 

t».  200  (28:  400);  il<2am«  Ch,  y.  Burlington  d 

M.  J8.  Co.  112  U.  8.  128  (28:  678);  2><5<m«  CT^y 

*r.  ▼.  etiOanf.  114  U.  8.  188  (29:  118);  New 

OrUame  Water  Works  Co.  t.  La,  Sugar  Brf. 

C^.  125  U.  S.  18  (31:  607). 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court: 

TloB  Is  an  action  brought,  August  22,  1879, 
in  the  Sax>ei1or  Court  in  and  for  the  County 
of  Sonoma,  in  the  State  of  California,  by  Henry 
K.  Bale  and  Georgiana  L.  Schell,  executors 
of  the  win  of  Theodore  L.  Schell,  deceased, 
acainst  Stephen  Akers  and  Hontgomeir  Akers, 
to  recover  the  possession  of  a  piece  of  land  in 
Sonoma  County,  being  a  portion  of  the  Hui- 
cbica  raocho,  and  dcicribed  as  follows:  "  Be- 

Sninf  at  a  point  on  the  northerly  line  of  the 
e  which  runs  from  the  dwelling-house  of 
said  Schell,  w^terly  to  the  road  le^ing  from 
the  Sonoma  Plaza  to  the  Embarcadero  called 
'Montgomery  Street,'  or  'Broadway.'  which 
Idace  of  beginning  is  distant  28.24  chains  from 
thenoint  of  intersection  of  said  lane  and  said 
naa;  thence  north,  50  deg.  and  45  min.  west, 
tloD^a  fence  18.98  chains;  thence  south,  87  deg. 
Unun.  west,  about  25  chains  to  a  point  on  the 
Mrtherly  Hne  of  said  lane,  distant  3.63  chains 
essterlrfrom  the  point  of  intersection  afore- 
nid;  thence  north,  78  deg.  80  min*  east,  along 
«id  northerly  line  19.61  chains  to  the  pkce  of 
»5]    beginning,  containing  eighteen  and  t  half 


The  answer  of  the  defendants  set  up,  among 
oUier  defenses,  that  Stephen  Akers  entered  into 
pwession  of  the  premises  more  than  twenty- 
^  years  before  the  suit  was  brought,  under 
idaim  of  title  \(j  a  written  conveyance  made 
^  1858  by  the  City  of  Sonoma,  in  Sonoma 
(>oanty,  which  ci^  was  then  in  the  possession 
of,  and  daimed  title  to,  the  premises,  under  a 
decree  of  confirmation  by  the  Board  of  Lane. 
Oommiffiioners,  dated  January  22,  1856,  and 
b?  the  judgment  and  decree  of  the  Circuit 
<Wt  of  the  United  States  for  the  Northern 
District  of  California,  made  November  16, 
18(4;  that  he  was  the  owner  ki  fee  of  theprem- 
bei;that  on  the  11th  of  October,  1860,  he  en- 
tend  into  a  written  agreement  with  Schell,  the 
ttttatorof  the  plaintifb,  whereby  he  released 
toScfaeO  one  half  of  a  piece  of  land  then  in 
the  posKssion  of  Akers,  and  containing  111 


acres  and  2  rods  of  land,  and  Schell  agreed 
thereby  that,  in  the  event  the  City  of  Sonoma 
should  establish  its  dalm  to  any  part  of  such 
teleased  tract  of  land,  he  woiud  deliver  the 
possession  of  the  same,  or  such  portions  thereof 
as  might  be  so  established,  together  with  a 
yearly  rent  of  $5  per  acre  for  the  land  so  to  be 
delivered,  and  Uiat  Akers  thereby  agreed  that, 
in  the  event  of  the  City  of  Sonoma  not  being 
able  to  establish  its  claim  beyond  the  present 
line  of  the  Huichica  Patent,  he  would  deliver 
possession  to  Schell  of  all  or  such  portion  of 
the  remainder  of  such  tract  of  land  as  might 
be  within  the  line  of  the  Htiichica  Patent,  and 
would  pay  a  yearly  rent  for  the  same,  at  the 
rate  of  $5  per  acre,  to  Schell;  that  by  thai 
agreement  Schell  relinquished  all  claim  to  the 
premises  in  question,  and  acquiesced  in  Akers' 
title  and  right  of  possession;  that  previous  to 
October  11, 1860,  and  then  and  ever  since,  the 
City  of  Sonoma  claimed  the  said  lands  as  its 
pueblo  lands,  adversely  to  Schell,  and  wis 
then,  and  ever  since  had  been,  prosecuting  i(s 
claim  before  the  Land  Department  of  the  gov- 
ernment; that,  before  that  time,  the  said  city 
convey^  by  deed  to  Akers  the  premises  for 
which  the  suit  was  brought,  and  by  virtue 
thereof  he  was.  on  the  11th  of  October,  1860, 
in  possession  of  the  premises  and  claiming  the 
same  adverselv  to  Schell;  that  at  that  time 
Akers  claimed  that  the  premises  were  within 
the  pueblo  lands  of  the  City  of  Sonoma, 
and  that  that  city  would  establish  before  the 
Land  Department  of  the  United  States  and  the 
commissioner  of  the  General  Land  OfQce  its 
claim  thereto;  that  the  defendants  and  the  said 
city  then  and  ever  since  claimed  that  the  pueblo 
extended  on  the  southeast  to  the  Arroyo  Seco, 
and  that  the  Arroyo  Seco  formed  the  boundary 
line  between  the  pueblo  lands  of  the  city  and 
the  lands  of  Schell,  whilst  Schell  then  claimed 
that  the  Arroyo  Seco  did  not  form  such  bound- 
ary Une,  but  extended  beyond  it  on  the  north 
and  included  the  lands  of  Akers;  that  to  settle 
the  difSculties  and  avoid  litigation,  Akers  and 
Sdiell  made  said  agreement  to  await  and  abide 
the  decision  of  the  Land  Department  of  the 
United  States  on  the  application  of  the  city  to 
have  its  title  to  its  lands  confirmed;  that  Schell 
then  agreed  with  Akers  that  Schell  should 
never  claim  any  title  to  the  lands  described  in 
the  complaint,  until  it  was  determined  by  a  de- 
cree of  the  Land  Department  of  the  United 
States  that  the  city  could  not  establish  its  title 
thereto;  that  Akers,  forthepun>o8eof  avoiding 
litigation  and  to  await  and  abide  the  decision 
of  said  Land  Department,  delivered  over  to 
Schell  other  land  within  the  pueblo,  to  await 
such  decision,  and  Schell  then  agreed  that,  in 
the  event  the  city  established  its  claim  to  any 
of  the  land,  he  would  forever  release  all  claim 
of  title  or  possession  thereto,  deliver  up  to 
Akers  all  the  lands  claimed  by  Akers  within 
the  pueblo,  and  pay  to  Akers  $5  per  acre  per 
year  for  ^e  use  Uiereof ;  that  Akers  was  to 
hold  the  land  until  the  city  should  so  fail  to 
establish  its  title  thereto;  that  the  city  had  not 
failed  to  do  so,  but  had  established  its  claim; 
that  on  the  81st  of  Maroh,  1880,  and  since  the 
suit  was  commenced,  the  United  States  issued 
and  delivered  to  the  city  and  the  trustees 
thereof  a  patent  for  the  land  described  in  the 
comolaint;  that  the  plaintiffs  claimed  the  land 
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ly  Tirtue  of  a  patent  issued  by  the  United 
States  to  oneLeese,  and  known  as  the  Huichica 
Patent;  that  said  patent  does  not  include  the 

[557]  premises;  that  if  it  does,  the  same  was  made 
without  authority  of  Uw;  that  the  only  au- 
thority on  which  the  Huichica  Patent  issued 
was  a  decree  of  the  said  circuit  court  of  the 
United  States,  made  December  24. 1866;  and 
that  said  decree  did  not  authorize  the  issuing 
of  a  patent  by  the  United  States  for  the  land 
described  in  toe  complaint,  or  for  any  land  on 
the  west  side  of  Uie  Arroyo  Beco,  but  made  the 
Arroyo  Seco  the  boundary  between  the  pueblo 
and  Uie  Huichica  lancho. 

The  cause  was  tried  by  the  court  without  a 
Jury,  and  it  made  a  finding  of  facts  compridnff 
the*  facts  set  forth  in  the  answer,  with  addi- 
tional matters,  the  only  material  ones  being  as 
follows:  A  grant  to  on^  Leese  of  the  place 
called  Huidiica  was  made  by  the  Mexican 
governor  of  CaUfomia,  in  1841,  and  embraced 
all  the  land  between  the  Arroyo  Seco,  the  Ar- 
royo de  los  Oameros,  and  the  swamp  land,  con- 
taining two  square  leagues,  the  western  bound- 
ary being  the  Arr^o  Seco.  Subsequently  the 
governor  adjudged  this  grant  to  m  voio,  be- 
cause the  land  of  which  Judidal  possession 
was  attempted  to  be  given  under  it  was  much 
more  than  the  quantity  granted.  Under  a 
subsequent  petition  by  Leese,  and  on  July  6tn« 
1844,  the  then  governor  of  California  made  to 
Leese  a  second  grant  of  81  leagues  of  the  land 
called  Huichica,  bounded  on  the  north  by  the 
crossing  of  the  upper  road  to  Napa,  on  the  east 
by  the  Arroyo  de  los  Cameros,  on  the  south 
by  the  swampy  lands  on  the  bay,  on  the  west 
by  Estero  de  Sonoma  as  far  as  the  Trances, 
taking  the  direction  of  the  Arroyo  Seco  as  far 
as  the  Little  Hills  of  Huichica.  This  grant 
was  made  sublect  to  approval  by  the  DqMut- 
mental  Assembly,  but  was  never  placed  b^ore 
it  for  approval,  although  the  flrat  grant  was 
approved  by  it  after  the  second  grant  had  been 
made.  A  claim  of  .Leese  to  the  whole  Huichica 
tract  of  6i  leagues  was  confirmed  by  the  Board 
of  Land  Commissioners  April  18th,  1858,  and 
Ire  the  district  court  of  the  United  States  April 
22d,  1866.  An  appeal  to  the  Supreme  Court  of 
the  United  States  was  dismissea  in  December, 
1866,  no  decree  respectinff  the  claim  having  ever 
been  made  by  the  circuit  court  of  the  United 
States.  The  decree  of  coufirmation  contained 
this  clause:  "  The  land  of  which  confirmation 
is  herel^  made  is  known  by  the  name  of 
*  Huichica,'  containing  five  ana  one  half  square 

[558]  leagues,  and  do  more,  and  is  bounded  and  de- 
scribed as  follows,  to  wit:  Bounded  on  the 
north  by  the  upper  road  which  goes  to  Napa, 
on  the  east  hy  the  Arrovo  de  Los  Cameros,  on 
the  south  by^tbe  marshy  land  adjoining  the 
Bay  of  San  Francisco,  and  on  the  west  by  the 
Estero  of  Sonoma,  as  far  as  the  Tnncas,  taking 
the  direction  {M  mmte— direction  or  course) 
of  the  Arroyo  Seoo."  A  survey  of  the  Hui- 
chica grant  was  made  in  December,  1858,  and 
approved  by  the  surveyor-general  in  June, 
1859,  and,  ui  accordance  therewith,  a  patent 
for  the  HnichSca  rancho,  containing  18,704 
acres,  was  issued  by  the  United  States  to  Leese 
August  Sd,  1869,  vedtiDg  the  second  grant,  the 
confirmation  and  the  survey.  The  westerly 
boundary,  as  diown  on  the  flat  in  that  patent^ 
k  'the  Sonoma  Creek,  from  a  post  marked  L  at 
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the  lower  landing  as  far  as  a  post  marked  L  at 
the  Trances;  thence  a  straight  line  running 
north,  87  degrees  east,  156  chains  to  a  post 
marked  L  on  the  Arroyo  Seco,  at  the  Huichica 
Hills.  This  List  Une  is  known  as  the  '  Trancas 
Une.'"  By  quit-claim  deeds  under  Leese, 
Schell  daimed  title  to  470  acres  of  the  Huichica 
rancho. 

The  title  of  Akers  was  derived  as  follows:  Id 
1885  General  Yallejo,  (director  of  colonization, 
under  previous  instructions  from  the  MexicaD 
governor  of  California,  established  the  pueblo 
of  Sonoma,  and  made  a  survey  thereof,  with 
the  following  boundaries:  "On  the  east  the 
Arroyo  Seco,  from  the  vineyard  of  Salvador 
VaUeJo  to  the  salt  marsh  on  the  bay;  thence 
along  the  salt  marsh  westerly  to  Sonoma  Creek; 
thence  up  said  creek  to  the  Agua  Caliente 
Creek;  thence  easterly  by  the  hills  north  of  the 
dty  tj  place  of  beginning."  He  laid  out  the 
tract  into  lots  and  blocks,  and  established 
families  on  it,  occupying  the  tract  along  the 
Arroyo  Seco,  in  1885.  down  to  the  point  wiioe 
it  entered  the  said  salt  marsh.  On  a  rep(»t  of 
his  acts,  made  by  him  to  the  sovemor,  t 
were  approved  by  the  latter.  In  May,  11 
the  authorities  of  theCity  of  Sonoma  preseni 
to  the  Board  of  Land  Commissioners  their 
daim,  as  successors  of  thepueblo,  for  all  of  iu 
land,  as  established  by  Yallelo.  The  claim 
was  confirmed  by  the  board,  and  afterwards,  on 
appeal,  by  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Califomia, 
November2d,1864.  These  decrees  fixed  the  Ar- 
royo Seco,from  the  vineyard  aforesaid  to  the  salt 
marsh,  as  the  eastern  boundary  of  the  puebia 
A  survey  of  the  land  was  made  in  September, 
1868,  and  reported  to  the  Land  Department  of 
the  United  States  for  approval,  in  August,  1878. 
In  March,  1876,  the  commissioner  of  the  Geo- 
eral  Land  Ofilce,  on  a  conflict  before  him  oo 
the  approval  of  the  survey  as  to  the  locatioo 
of  the  southeasterly  line,  being  the  boundary 
common  to  the  land  confirmed  to  the  (^ty  of 
Sonoma  and  the  land  known  as  the  Hnicnka 
Graot,  adjudged  and  determined  that  such 
boundary  should  be  established  as  follows:  "A 
direct  line  running  from  the  point  marked 
'Trancas,'  on  Sonoma  Creek,  to  the  point 
where  the  Arroyo  Seco  enters  the  salt  marsh 
(Station  No.  48  in  the  amended  survey  of 
Hancho  Huichica),  and  thence  following  the 
direction  of  the  Arroyo  Seco  to  the  Little  Hui- 
chica Hills,  should  constitute  the  southeasteriv 
boundary  of  the  pueblo  of  Sonoma;"  and  di- 
rected the  surveyor-general  to  make  survey  of 
the  confirmed  claim  of  the  City  of  Sonoma 
in  accordance  with  such  dedsioiL  A  resunrev 
was  made,  and  the  commissioner  approved  U 
and  his  former  decision  of  March,  1876,  fixing 
the  Arrovo  Seco  as  the  boundary  between  the 
pueblo  of  Sondma  and  the  Huichica  grant.  No 
appeal  having  been  taken  from  that  decision, 
the  same  became  final,  and  a  patent  for  th« 
pueblo  lands  was  issued  by  the  United  States, 
Mtfch  81,  1880.  to  the  mayor  and  oommoo 
cooncfl  of  the  City  of  Sonoma,  in  accordance 
with  ^e  decrees  of  confirmation  snd  the  sar> 
vey,  containing  6068.96  acres.  Tli  *  plat  in  the 
patent  showed  that  it  covered  498  acres  of  land 
embraced  in  the  Huichic  Paatent,  being  the 
tract  bounded  by  the  "Trances  line,"  so  called, 
running  from  post  L  at  the  Tnmcas  north,  •) 
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deg.  etft,  150  chains  to  post  L,  on  the  Arroyo 
8eoo,  hjy  the  Arroyo  Seco  from  said  post  to 
wbm  it  enters  the  marsh  at  station  48  af  ore- 
aid,  and  hy  a  line  from  said  station  soath,  70 
d^.  45  min.  west,  81.50  chains  to  post  L  at  the 
TruKaui.     Akers  entered  into  possession  of  the 
land  descrihed  in  the  complaint,  under  a  oon- 
trad  with  the  City  of  Sonoma  to  purchase  It, 
in  1851,  and  had  occupied  it  ever  since.    On 
tbe  18th  of  May,  1858.  the  city  conveyed  to  him 
by  deed  111  acres  of  land  within  the  limits  of 
the  citY  as  so  confirmed  and  patented,  the  land 
loed  for  heing  part  of  such  111  acres.    He 
continued  to  reode  upon^  culttvate  and  im- 
pfove  the  whole  of  the  same  up  to  Octoher  11, 
1800,  and  resided  upon,  culuvated  and  im- 
proved tbe  west  part  of  the  tract  so  conveyed 
to  him,  including  the  portion  sued  for  by  the 
plaintiffs,  ever  smce  1861.  In  September,  1860, 
Schell  sued  Akers  in  the  Seventh  District  Court 
of  the  State  of  California,  for  the  County  of 
Sonoma,  to  recover  all  of  the  said  tract  of  land, 
claiming  title   thereto  under  the   Buichica 
patent:  and  Akers,  by  his  answer  in  that  ac- 
tion, claimed  title  to  the  whole  thereof  under 
his  deed  from  the  City  of  Sonoma.    Whilst 
tbe  action  was  pending,  and  on  the  11th  of  Oc- 
tober, 1800,  tbe  agreement  hi  writing,  before 
mentioned,  was  made.    On  the  execution  of 
that  agreement.  Schell  dismissed  his  action,  and 
a  fence  was  built  by  the  parties,  from  the  lane 
mentioned  in  the  complaint,  eztendinf  north- 
eriy  across  the  said  Ill-acre  tract  and  dividing 
it  into  two  fields  of  nearly  equal  size,  and 
Akers  surrendered  to  ScheU  the  possession  of 
sU  that  portion  of   the  Ill-acre  tract  lying 
esst  of  said  fence  and  embracing  about  fifty 
toes,  and  retained  the  possession  of   all  the 
had  OB  the  west  side   of  said  fence.    The 
Trances  Une,  being  ttie  western  boundary  of 
the  line  patented  to  Leese,  divides  the  111- 
toe  tnct  into  two  three-cornered  pieces,  the 
tine  running  from  the  southwest  to  the  north- 
esst  sxid  crossing  the  said  fence,  leaving  a  por- 
tion withb  the  Huichica  Patent  on  the  west 
■ide  of  the  fence  in  the  possession  of  Akers, 
and  slso  leaving  a  portion  on  the  east  side  of 
the  fence,  not  embraced  within  the  patent  of 
the  Hnichica,  in  the  possession  of  Schell,  held 
by  him  under  the  saio  contract. 

finding  25  was  as  follows:  A  piece  of  land 
deicribed  as  follows:  Beginning  at  a  point  on 
tbe  northerly  line  of  the  lane  l^ingfrom  the 
honae  of  Theodore  L.  ScheU,  decet^,  west- 
erly to  the  road  commonly  called  "Br6&dway,'' 
7.58  chains  easterly  from  the  intersection  of 
laid  kne  snd  road,  the  point  where  the  Trances 
Hne  crosses  said  lane;  thence  north,  87  deff.  east, 
akmg  tbe  Trances  line  to  a  point  where  the  said 
Trancis  line  crosses  the  fence  heretofore  oon- 
ititoting  the  division  fence  between  Akers  and 
Bdkell;  thence  south,  5  deg.  46  min.  east,  along 
Mid  fence  to  the  sdd  lane;  thence  westerly 
akntg  ttie  northerly  aide  of  said  lane  15.01 
chains  to  the  place  of  beginning, — ^is  included 
,^  withhi  the  land  described  in  Uie  complaint. 
8sid  piece  of  kod  k  situated  between  Arroyo 
Seoosod  the  Trances  line,  and  is  withhi  Uie 
bonndarieB  described  in  the  nant  of  the  Hui- 
ekica  randio  of  July,  1844;  the  decrees  of  con- 
flrmation,  the  surveys  and  the  patent  thereof 
of  Angnst  8d,  1869;  also  the  three  deeds  under 
which  Sdkell  cUdmed  title  to  the470 acres;  and 
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is  not  within  the  exceptions  mentioned  in  the* 
first  of  said  deeds.  Said  piece  of  land  is  also 
within  the  boundaries  of  the  pueblo  of  Sonoma, 
established  by  Yallejo;  the  decrees  of  confirm- 
ation, the  final  survey,  and  the  patent  of  said 
pueblo,  issued  March  81, 1880;  also  the  Ill-acre* 
tract;  and  is  on  the  west  side  of  ^e  fence  bidlt 
by  the  parties. 

The  court  found  as  follows,  as  matter  of  law; 
That  the  City  of  Sonoma  has  established  its. 
claim  to  the  land  in  controversy,  within  tho 
meaning  of  the  said  contract  between  Schell 
and  Akers.  That,  bv  the  terms  of  said  con- 
tract each  agreed  with  tiie  other  to  abide  by 
the  dedsion  of  the  United  States  on  the  said 
claim  of  the  City  of  Sonoma  for  said  lands,  a» 
then  pending  before  the  United  States  courts, 
and  to  abide  by  the  boundary  line  between  them 
as  established   on  the  final  confirmation   of 

Sueblo  lands  to  the  City  of  Sonoma.  That  the 
efendant  Stephen  Akers  is  entitled  to  the  pos- 
session of  sU  toe  lands  and  premises  descrihed 
in  the  complaint.  That  all  the  right,  title  and 
interest  of  Leese  in  and  to  all  the  piece  of 
land  described  in  finding  25,  derived  to  him 
under  the  patent  of  the  Huichica  rancho,  passed 
to  and  beoime  vested  in  Schell  on  the  18th  of 
January,  1869.  That  all  the  title  of  the  City 
of  Sonoma  passed  to  and  became  vested  in 
Stephen  Akers,  by  deed  dated  May  18th,  1868, 
in  and  to  the  said  tract  described  in  said  find* 
ing  25.  That  defendants  are  entitled  to  judg- 
ment for  the  possession  of  all  the  land  describe 
In  the  plaintiffs'  conoiplaint,  with  costs  of  suit 
The  judge  of  the  Superior  Court  of  Sonoma 
County,  in  a  short  opinion  given  in  the  case, 
ttdd:  "The  court  is  of  the  opinion  that  the  con- 
tract of  the  11th  of  Octobo^  1860,  is  conclusive 
of  this  controversy.  The  Huichica  Patent  had 
issued  when  that  agreement  was  made,  and 
covered  the  land  in  dispute.  Plaintiffs' testator 
had  then  all  the  title  which  he  ever  could  ac- 

auire.  The  parties  must  have  referred  to  the 
nal  location  of  the  patent  of  the  pueblo  of 
Sonoma,  when  they,  in  their  agreement,  used 
the  phrase  'in  the  event  the  City  of  Sonoma 
establishes  her  claim  to  any  portion'  of  said 
land.  That  patent  has  been  ffnaUy  located,  and 
embraces  the  land  which  is  the  subject  of  this 
suit  It  follows  that  the  defendants  should 
prevail." 

The  judgment  of  the  superior  court  was 
that  the  defendants  recover   costs  from  the 

Slaintiffs.  The  latter  took  an  appeal  to  tbe 
upreme  Court  of  the  State,  which  affirmed  the 
judgment  of  the  superior  court,  by  a  ludgment 
to  review  which  the  plaintiffs  have  brought  a 
writ  of  error. 

The  opinion  of  the  supreme  court,  found  in 
the  record,  and  also  reported  as  EdU  v.  Aken, 
09  Cal.  160,  recites  the  facte  as  found  by  the 
superior  court,  and  then  states  that  there  are 
two  sufficient  answera  to  the  claims  made  by  the 
plsintiffB.  In  ito  first  answer,  the  court  con- 
sidered Uie  meaning  of  the  words,  "taking  the 
direction  of  the  ijroyo  Seco,"  found  in  the 
second  grant  of  July  6,  1844,  and  in  the  decree 
of  conmmation,  and  stated  that  it  seemed  to 
it,  as  it  did  to  the  commissioner  of  the  Ceneral 
limd  Office,  that  the  line  was  to  run  from 
the  Trances  to  the  nearest  point  on  the  Arroyo 
Seco,  and  thence  up  that  creek  or  gulch:  that, 
if  that  were  so,  then  it  is  clear  that  the  line  as 
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run  by  the  saryevor  did  not  conform  to  the 
decree,  bat  took  m  lands  not  covered  by  the 
decree;  and  that  it  must  foliow  that,  to  the 
hmds  so  taken  in,  the  original  concession  to  the 
pueblo,  and  the  patent  issued  upon  oonflrma- 
iion  thereof,  earned  the  better  right. 

The  second  answer  which  the  supreme  court 
made  to  Uie  claims  of  the  plaintiffs  was  that 
the  written  agreement,  before  mentioned,  was 
intended  to  be,  and  was,  binding  upon  the 
parties,  and  was  decisive  of  their  rights,  when 
it  was  executed.  The  view  taken  by  the  court 
was  that  when  Schell  and  Akers  executed  the 
agreement,  in  October,  1860,  the  Huichica 
Atent  had  been  iBsued  to  Lecse,  in  August, 
1859,  and  Schell  has  his  deed  of  January,  1850; 
that  the  Sonoma  claim  had  been  confirmed  by 
the  Board  of  Land  Commissioners,  in  January, 
1563]  1^0>  <^c[  took  in  the  land  lying  between  the 
Trancas  line  and  the  Arroyo  Seco;  that  the  city 
was  asserting  a  right  to  that  land,  and  the  case 
was  pending  before  the  courts;  that  Akers  had 
a  deed,  given  by  the  city  in  May,  1858,  of  111 
acres  of  the  land,  and  was  in  possession  of  them; 
that  under  these  circumstances  the  parties  com- 
promised the  pei.ding  suit,  bv  dividing  the  111 
acres  about  equally  between  them,  Akers  rdeas- 
ing  to  Schell  the  eastern  half  and  retaining  the 
western  half;  that  under  the  terms  of  the  agree- 
ment, the  only  establishment  of  the  Sonoma 
claim  which  the  parties  contemplated  was  such 
as  would  result  from  the  action  of  the  courts 
upon  it.  and  the  issuing  of  a  patent  by  Uie 
government  in  pursuance  of  their  decree;  that 
the  parties  evidently  thought  that  if  the  city 
should  finally  succeed  in  establishing  its  claim, 
and  receive  a  patent  for  any  of  the  land  within 
the  lines  of  the  Huichica  Patent,  it  would  have 
the  better  title  to  the  land,  and  that  they  could, 
therefore,  avoid  litigation  and  expense,  and 
safely  await  the  issue  of  the  city's  contest; 
that  they  ri^tly  interpreted  the  law;  and  that 
Schell,  so  long  as  he  lived,  acquiescNBd  in  the 
arrangement 

It  tt  contended  for  the  defendants  that  this 
court  has  no  jurisdiction  of  this  case.  For 
the  plaintiffs  ft  is  contended  that  not  only 
was  a  federal  question  raised  in  the  Supreme 
Ck>urt  of  the  State,  but  it  was  dedded  adverse- 
ly to  the  plaintiffs;  and  that  both  parties  clafaned 
under  titles  acquired  from  the  Mexican  govern- 
ment prior  to  the  cession  of  CflJifomia  to  the 
United  State& 

The  errors  assigned  by  the  plaintiffs  are  that 
the  Supreme  Court  of  the  State  erred  in  ad- 
judffinff  that  the  Trancas  line  did  not  conform 
to  the  decree  of  confirmation  of  the  daim  of 
Leese  to  the  Huichica  rancho,  made  Aprfl  22, 
1856.  by  the  district  court  of  the UnitedStates; 
in  adjudging  that  the  patent  of  March  81»  1880, 
to  the  mayor  and  common  councfl  of  the  City 
of  Sonoma,  established  that  the  title  to  the  land 
in  controversy  was  in  the  defendants,  and  gave 
to  them  a  title  superior  to  the  title  of  the  plain- 
tiffs  under  the  patent  of  August  8, 1859,  issued 
to  Leese;  and  in  adjudging  that  Schell  and 
1564]  Akers,  by  their  written  agreement  of  October 
11, 1860,  intended  that  any  patent  which  should 
be  thereafter  issued  to  the  City  of  Sonoma, 
conveying  any  portion  of  the  land  to  which 
Schell  then  had  title  under  the  Huichica  Patent 
of  August  8, 1859,  would  or  could  devest  Schell 
of  his  title  to  the  land  under  the  Huichica 


patent,  or  establish  a  superior  tide  thereto  in 
the  City  of  Sonoma. 

After  contending  that  court  below  ened  la 
its  decision  of  the  federal  question;  that  sack 
decision  was  based  upon  the  facts  (1)  that  the 
land  in  dispute  was  a  portion  of  the  pueblo  land, 
and  (2)  that  the  lines  of  the  survey  of  the  Hui- 
chica  Grant  did  not  conform  to  the  decree  of 
confirmation;  and  that,  in  so  doing,  the  court  ig> 
nored  (1)  the  power  of  the  Mexican  govemmeni 
to  devest  the  pueblo  title,  and  (2)  the  findings 
of  the  lower  court  that  the  stirvev  did  conform 
to  the  decree,  the  plaintiffs  ui|;ea  that  the  in- 
terpretation by  that  court  or  the  agreement 
between  Schell  and  Akers  was  incorrect,  and 
that  it  would  not  have  so  interpreted  the  agree- 
ment had  it  not  been  for  its  erroneous  dMuc- 
tions  of  law  regarding  the  federal  question, 
and,  therefore,  that  the  decision  of  the  federal 
question  wac  the  controlling  decision  of  the 
case. 

But  we  cannot  take  this  yfew.  Both  of 
the  courts  below  decided  that,  irrespective  of 
the  federal  question,  the  agreement  of  October 
11,  1860,  was  decisive  of  the  case.  The  con- 
struction of  that  agreement  involved  no  federal 
question,  and  controlled  the  whole  case. 

In  Murdoch  v.  Oityof  Memphis,  87  U.  S.  20 
WalL590,  636,  [22:4441,  this  court  announced, 
as  one  of  the  propositions  which  flowed  from 
theprovisions  of  the  second  section  of  the  Act 
of  February  5, 1867  (14  Stat.  886),  embodied  in 
section  700  of  the  Revised  Statutes  of  1874,  and 
still  in  force,  that  even  assuming  that  a  federal 
question  was  erroneously  dedded  against  the 
plaintiff  in  error,  the  court  must  further  in- 
quire whether  there  was  any  other  matter  or 
issue  adjudged  by  the  state  court,  which  is 
sufficiently  broad  to  maintain  the  judgment  of 
that  court,  notwithstanding  the  error  In  decid- 
ing the  issue  rsised  by  the  federal  question ;  and 
that,  if  that  is  found  to  be  the  case,  the  judg- 
ment must  be  affirmed,  without  inquiring  into 
the  soundness  of  the  dedsion  on  such  other 
matter  or  issue. 

This  mindple  has  since  been  repeatedly  a^ 
plied.  In  JenkiM  v.  Lomenthal,  1 10  U.  8. 2S6, 
[28:120],  where  two  defenses  were  made  in 
the  state  court,  either  of  which,  if  sustained, 
barred  the  action,  and  one  involved  a  federal 
question  and  the  other  did  not,  and  the  state 
court  in  its  decree  sustained  them  both,  this 
court  said  that  as  the  finding  by  the  state  court 
of  the  fact  which  sustained  the  defense  which 
did  not  ihvolve  a  federal  question  was  broad 
enough  to  maintain  the  decree,  even  though 
the  rederal  question  was  wrongly  dedded,  it 
would  affirm  the  decree,  without  considering 
the  federal  question  or  expressing  any  opinion 
upon  it,  and  that  such  practice  was  sustained 
by  the  case  of  Murdoek  v.  Ciiif  cf  Memvhi; 
iupra.  See  also  MeMantUY.  (ySuliivcm,  01  U. 
S.  578  [24:800];  Brmtn  v.  AtwU,  02  U.  S.  827 
[28:5111;  CitiuniT  Bank  v.  Board  of  Liquida- 
twn,9B\J,  S.  140  [25:114];  OfumUauY,  Gilmon, 
111  U.  S.  200  [28:400];  Adami  County  v.  Bur^ 
lingUm  d  Mo,  R.  Co.  112  U.  S.  128  [28:6781; 
Detroit  OOy  Baiiway  y.  Guihard,  114  U.  a  l& 
[29:1181;  jteu>  Crleam  Water  Worke  Co.  v.  La. 
Sugar  Brf.  Co.  125  U.  a  18  [81:607]:  De  Sau^- 
iure  V.  OaOiard,  127  U.  S.  216, 284  [82:127,188]. 

It  appears  clearly  from  the  opinion  of  the 
supreme  court  that  it  was  not  necessary  to  tba 
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Jodgment  it  eave  that  the  words  "taking  the 
mreclioa  of  the  Arroyo  Seco"  should  be  con- 
ilraed  al  alL  It  is,  therefore,  of  no  conse- 
qnenee  whether  or  not  that  coort  was  wrone 
in  its  ooQ<diiiions  as  to  themeaningof  theHuI- 
chka  Grant. 

'  mrror  i$  dumis90dk 


TOEL  D.  SUOG  wt  AL.,  Fff$,  in  Brr., 

JAM^  T.  THORNTON. 

C9ee  8.  OL  Beporter^  6<L  fiM-68U 

TaoBjtidgment-HtgMnit  rumrsiiderU-'agaimt 
partners— due  prooea  qf  law, 

L  Under  the  atatutes  of  Tezas,  in  a  salt  .against 
ptrtaoa,  where  one  of  them  was  a  nonresident 
ind  notice  was  addreswd  to  him  under  article 
lao,  Ber.  Stat  of  Tazas,  and  the  other  partner 
wBi  aerved  personally,  the  judgment  is  not  a  per- 
•ooal  judgment  against  the  nonreeident  partner, 
bat  a  Judgment  against  the  partner  indiyldually 
wtio  vas  perBonally  served,  and  against  the  firm 
M  a  dtettnct  legal  enti^. 

1  80  tar  as  the  nonresident  partner  is  concerned, 
neh  judgment  binds  the  firm  assets  only,  and 
eaooot  be  enforced  by  execution  against  his  indl- 
vldoal  proper^. 

1  The  notloe  addressed  to  the  nonresident  partner, 
amkr  article  1280,  was  not  repugnant  to  the  Oon- 
idtntlon  of  the  United  States  as  not  being  due 
prooea  of  law;  It  does  not  have  any  binding  ef- 
foetpetsonally  on  the  party  served  therewith. 
^^    [No.  1141.1 

MmUUdJkc  9, 1889.  Decided  Dee,  £8, 1889. 

ERROR  to  the  Supreme  Court  of  Texas  to 
leyiew  a  Judgment  of  that  court  afflrmiog 
t  Judgment  of  Uie  District  Court  of  Cooke 
Coun^,  Texas,  in  favor  of  plaintiffs,  on  a 
^omliBoiT  note. 

On  motion  to  dismiss  or  affirm.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mrnn.  William  Warner*  O.  H  Oeaa 
end  ^aaea  Hai^ermjui*  for  dafenlant  in 
error,  for  motion:  » 

Where  a  party  defendant  in  a  suit  appears  al 
the  term  when  Judgment  by  default  has  been 
(codoed  against  him,  and  moves  to  set  aside 
orvacitetbe  judgment  on  both  jurisdictional 
and  DOQ- jurisdictional  grounds,  he  thereby  ap- 
petTBto  Uie  action  and  is  eflectuaUy  bound  by 
tbe  dedsion  upon  his  motion. 

Bwdette  ▼.  Odrgan,  26  Kan.  104;  Chhen  y. 
Tro^nidffe,  6  Ean.  385;  Fee  y.  Big  Sand  Iron 
Co.  18  Ohio  8t  563;  Orantier  y.  Eoieneranee, 
^ Wii.  491;  Alderwn  Y.White.  82, Wis.  809; 
^eitea  y.  Kirkpatrick,  29  Ean.  679;  Eaw 
TdUefi  Life  Ai90.  y.  Lemke,  40  Ean.  142,  6G1. 

The  record  in  the  court  below  must  show 
tbat  there  was  drawn  in  question  the  yalidity 

Xoti.-iU  to  leftot  it  due  proeeit  of  IMO,  see  note 
to  Pcanoo  y.  Yewdall^  Si:  4B8. 

•it  to  «NMlutfMii«M  of /udfffnenti,  see  note  to  Bank 
«(U.&T.Beveiiy,  11:7s. 

fierrlee  cf  noCiee  to  oppeair  and  dtfend^  when  nee- 
^«n|to«a]fiMyc>Mu|^^  to  HoUtoga- 
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of  the  statutes  of  Texas,  on  the  grounds  that 
they  were  repugnant  to  the  Constitution  of  the 
United  8tates,  and  that  such  question  was  de- 
cided in  fayor.of  the  yalidity  ox  t)ie  state  stat* 
utes. 

OroweU  y.  Banddl,  86  U.  8.  10  Pet.  868 
(9:  458);  Armetrong  y.  Treoiurer,  41  U.  S.  16 
Pet.  281  (10:  965);  LawlerY.  Walker,  55  U.  8. 
14  How.  149  (14:  864):  liaxweU  y.  Neufbdd, 
59  U.  6.  18  How.  511  (15:  506);  lieaenger  y. 
Maaon,  77  V.  8.  10  WaU.  507  a^:  1028);  Savt 
y.  Sheidon,  66  IT.  8. 1  Black,  518  (17:  65);  Spiee 
y.  lainaia,  123  IT.  8.  181,181  (81:  80,91);  Bald- 
icin  y.  Kaneae,  129  U.  8.  52-57  (82:  640-6^. 

Meean.  Sawnle  B^bertson  and  W«  0« 
Davia,  for  plaintiffs  in  error,  in  opposition: 

The  court  was  without  jurisdiction  to  render 
the  judgment. 

iTAreif  y.  Eetehum,  52  U.  8.  11  How.  165 
(18:  648):  PtMie  Worki  y.  Columbia  CoUege. 
84 U.  8. 17  Wall  521(21:  687);  Mammv.  Mdred, 
6  Wall.  239  (18:  785):  HuU  y.  tanning,  91 
U.  8.  160  (23:  271);  Wood  y.  Watkineon,  17 
Conn.  500,  44  Am.  Dec.  562;  Treeman  on 
Judgments,  §  574;  Tay  y.  Bowleg,  89  Cal.  95. 

It  was  not  due  process  of  law  to  adjudge  a 
claim  a  joint  demand  against  two  when  only 
one  had  been  cited. 

Harper  y.  ^rtnA;,  24  N.  J.  L.  883;  Oakley  y. 
AepinwaU,  4  N.  Y.  525;  Pennoyer  y.  Neff,  95 
U.  8.  732  (24:  572). 

If  a  federal  question  is  fairly  presented  by 
the  record,  and  its  decision  Ib  actually  neces- 
sary to  the  determinaUon  of  the  case,  a  iudg- 
ment  which  rejects  the  claim  but  ayoids  all  ref- 
erence to  it  is  as  much  against  the  right  within 
the  meaning  of  section  709  of  the  Reyised  8tat- 
utes  as  if  it  had  been  specifically  referred  to 
and  the  right  directly  refused. 

OhapmanY.  Ooodnoio.  123 U.  8. 540  (81:  235); 
Murray  y.  Oharleeton,  96  U.  8.  432  (24:  760); 
Murdoek  y.  Memphis,  87  U.  8.  20  WaU.  590 
(22:  429);  OroweU  y.  Banddl,  85  U.  8.  10  Pet. 
368  (9:  468);  Elinger  y.  Mieeouri,  80  U.  8.  18 
Wall  257  (20:  635). 

Mr.  Ohitf  JueHee  Fuller  deUyered  the 
opinion  of  Uie  court: 

James  T.  Thornton  filed  jhis  petition  in  the 
District  Court  of  Cooke  County,  Texas,  acainst 
J.  W.  8acra,  J.  W.  Wilson,  Isaac  Cloud  and 
JB.  C.  8ug^  &  Bro.,  ayerring  the  latter  to  be  a 
copartnerahip  composed  of  E.  C.  8ugg  and 
Iker  8ugg,  and  that  E.  0.  8tigg  resiaed  in 
Tarrant  County,  Texas,  and  Iker  8ugg  in 
Johnson  Coun^,  Wyoming  Territory,  to  re- 
coyer  on  a  promissory  note  for  $26,964.05, 
purporting  to  baye  been  signed  by  Sacra,  Wil- 
son, Cloud  and  E.  C.  Sugg  &  Bro.  The  peti- 
tion prayed  for  a  citation  to  the  defendants  and 
a  notice  to  the  defendant  Iker  Sugg,  as  pro- 
yided  by  section  1230  of  the  Reyised  Statutes 
of  Texas,  and  for  judgment  for  the  amount  of 
the  note,  and  for  costs,  and  for  general  and 
special  relief.  All  of  the  defendants  were 
seryed  in  Texas  except  Iker  Sugg,  to  whom 
notice  and  a  certified  copy  of  the  petition  were 
deliyered  under  the  statute  in  Wyoming  Terri- 
tory. 

Sections  1224, 1230  and  1846  of  the  Reyised 
Statutes  of  Texas  are  as  follows: 

"Art.  1224.  In  suits  against  partners  the 
citation  may  be  seryed  upon  one  of  the  firm, 
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and  such  service  shall  be  sufficient  to  authorize 
a  ]udg:meDt  against  the  firm  and  against  the 
partner  actually  served/' 

"Art.  1280.  Where  the  defendant  is  absent 
from  the  State,  or  is  a  nonresident  of  the  State, 
the  clerk  shall,  upon  the  application  of  any 
party  to  the  suit,  his  agent  or  attorney,  address 
a  notice  to  the  defendant  requiring  him  to  ap- 
pear and  answer  the  plaintin^s  petition  at  the 
time  and  place  of  the  holding  of  the  court, 
naming  such  time  and  place.  Its  style  shall 
be  The  State  of  Texas/  and  it  shall  give  the 
date  of  the  filing  of  the  petition,  the  file  num- 
ber of  the  suit,  toe  names  of  all  the  parties  and 
the  nature  of  the  plaintiff's  demand,  and  shall 
state  that  a  copy  of  the  plaintiff's  petition  ac- 
companies the  notice.  It  shall  be  dated  and 
signed  and  attested  by  the  clerk,  with  the  seal 
of  the  court  impressed  thereon,  and  the  date 
of  its  issuance  shall  be  noted  thereon;  a  certified 
copy  of  the  plaintifTs  petition  shall  accompany 
the  notice." 

"Art  1846.  Where  the  suit  is  against  several 
partners  jointly  indebted  upon  contract,  and 
the  citation  has  been  served  upon  some  of  such 
{526]  partners,  but  not  upon  all,  ludgment  may  be 
rendered  therein  against  sucn  partnership  and 
against  the  partners  actually  served,  but  no 
persona]  Judgment  or  execution  shall  be  awarded 
against  those  not  served."  1  Sayles*  Texas 
dvil  Statutes,  417,  418,  448. 

Judgment  was  rendered  by  the  district  court 
in  these  words: 

"This  day  came  the  plaintiff  by  his  attorney, 
and  the  defendants  having  f ailedto  appear  and 
answer  in  this  behalf,  but  whollv  maae  default, 
wherefore,  the  said  James  T.  Thornton,  plain- 
tiff, ought  to  recover  against  the  said  J,  W. 
Sacra,  J.  W.  Wilson,  Isaac  Cloud  and  £.  C. 
Suge  &  Bro..  a  copartnership  composed  of  £. 
0.  Suffg  ana  'Ikcr'  or  I.  D.  Sugg,  the  said 
'Iker?  Sugg  and  L  D,  Sugg  being  one  and  the 
tame  person,  and  E.  C.  Susg  the  partner  served, 
defendants,  his  damages  oy  occasion  of  the 
premises,  and  it  appearing  to  the  court  that 
the  cause  of  action  is  liquidated  and  proved 
by  an  instrument  of  writing,  it  is  ordered  that 
the  clerk  do  assess  the  damages  sustained  by 
said  plaintiff;  and  the  said  derk  now  here 
having  assessed  the  damages  aforesaid  at  the 
sum  of  twenty-eight  thousand  one  hundred 
and  thirty-four  doUars  and  ninety-nine  cents, 
it  is  adjudged  by  the  court  that  the  said  plain- 
tiff do  have  and  recover  of  the  said  defendants 
the  sum  of  twenty-eight  thousand  one  hundred 
and  thirty-four  dollm  and  ninety-nine  cents, 
with  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum,  together  with  his  costs  in  this  be- 
half expended,  and  that  he  have  his  execution. 

"It  is  further  ordered  by  the  court  that  exe- 
cution issue  for  the  use  of  the  officers  of  court, 
against  each  party  respectively  for  the  costs  hy 
mm  in  this  behalf  incurred." 

On  December  5, 1886,  J.  D.  Suggfiled  a  peti- 
tion to  vacate  the  judgment  so  far  as  it  affected 
him,  and  his  individual  property,  and  so  far  as 
it  affected  the  pioperty  of  the  partnership  of 
B.  C.  Sugg  &  Bro.,  tipon  the  grounds:  That 
the  note  was  not  eiven  for  a  partnership  liability 
of  his  firm,  but  Uiat  the  firm  name  was  signed 
thereto  as  surety  for  Sacra,  and  without  au- 
thority, it  being  outside  the  scope  of  the  part- 
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nership;  that  the  judgment  did  not  dispose  oi 
the  case  as  to  mm;  that  his  name  was  not 
"Iker"  or  L  D.  Sugg,  but  J.  D.  Sugg,  some-  rmmri 
times  called  "Ikard  Sugg;"  that  the  partner-  ^  ^ 
ship  of  K  0.  Sugg  &  Bro.  owned  property  in 
the  State  of  Texas,  and  was  largely  indebted; 
and  that  the  assets  of  the  firm  would  be  re- 
quired to  pay  its  debts.  The  petition  was 
sworn  to,  and  sustained  by  the  affidavits  of  £. 
C.  Sugg  and  others. 

In  reply,  Thornton  filed  an  answer  asking 
that  the  judgment  be  corrected  as  to  the  name 
of  J.  D.  Sugg,  and  alleging  that  J.  D.  Sugg 
and  Iker  Sugg  were  one  and  the  same  person, 
who,  with  ETC.  Sugg,  composed  the  partner- 
ship of  R  C.  Sugg  &  Bro. ;  that  £.  C.  Sugg  & 
Bro.  ownedproperty  in  Texas,  Wyoming  and 
the  Indian  Terntorv,  of  the  value  of  about  a 
mQlion  dollars,  ana  were  attempting  to  dispose 
of  their  property  with  intent  to  d^raud  Uieir 
creditors;  that  plaintiff  had  obtained  a  judg- 
ment lien  against  their  property  in  Texas;  aid 
various  facts  tending  to  snow  that  the  note 
wa^  properly  signed  ^'£.  C.  Sugg  ABro.;"  and 
affidavits  were  filed  in  support  of  this  answer. 

The  district  court  proceeded  to  determine 
the  issues  thus  raised,  upon  the  affidavits, 
without  objection,  and  overruled  the  motioo 
to  vacate  and  set  aside  the  judgment,  and  en- 
tered an  order  directing  the  dferk  to  correct 
the  judgment  as  asked  by  Thornton,  so  as  to 
give  J.  D.  Sugg's  name  correctly.  To  this 
action  J.  D.  Sugg  and  £.  C.  Sugg  &  Bro.  ex- 
cepted, and  gave  notice  of  an  appeal  to  the 
supreme  court. 

Article  1087  of  the  Revised  Statutes  of  Texas 
provides: 

'*The  appellant  or  plaintiff  in  error  shall  in 
all  cases  nle  with  the  clerk  of  the  court  below 
an  assignment  of  errors,  distinctlv  vpedfyiog 
the  grounds  on  which  he  relies,  before  be  takes 
the  transcript  of  the  record  from  the  clerk's 
office,  and  a  copv  of  such  assignment  of  enofs 
shall  be  attached  to  and  form  a  part  of  the 
record;  and  all  errors  not  so  distinctly  specified 
shdl  be  considered  by  the  supreme  court  or 
court  tt  appeals  as  waived."  1  SayksT  Texas 
Civil  8'  itutes,  889. 

The  uefendants  J.  D.  Sugg  and  E.  0.  Sugg 
d  Bro.  filed  such  assignment  of  errors  in  these 
words: 

"Now  come  the  defendants  J.  D.  Bugx  and 
£.  G.  Sugg  A  Bro. ,  and  assign  errors  as  follows: 
1.  The  court  erred  in  overruling  the  motion  of 
defendant  J.  D.  Sugs  to  vacate  the  judgment  [5281 
herein.  8.  The  tudgment  is  erroneo«is  in 
not  showing  any  ais[K)sition  of  the  case  as  to 
defendant  J.  D.  Sugjg,  otherwise  called  'Iker 
Sugg.'  8.  Though  defendant  J.  D.  Sugg  was 
a  party  to  this  suit  there  was  no  discontinuanos 
as  to  him,  or  any  disposition  of  the  case  as  to 
him  in  said  judgment  4.  The  record  shows 
that  the  court  hwA  no  jurisdiction  of  defendant 
J.  D.  Sugg.  5.  The  pretended  notice  served 
upondefeiraant  J.  D.  Sugg  was  without  an- 
thoritv  and  a  nullity.  6.  The  court  erred  in 
permittingthe  judgment  herein  to  be  corrected." 

The  case  was  then  taken  br  appeal  to  the 
Supreme  Court  of  Texas,  and  on  the  eighth 
day  of  May,  1888,  that  court  adopted  the  opin- 
ion of  the  commission  of  appeals,  which  is 
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certified  as  part  of  the  record,  and  affirmed 
thejudgment  of  the  diitriol  court 

The  opiiiloii,  after  itirting  Ihe  fMta»  points 
out  tbal  J.  D.  Sngff »  bsTlng  sobmittea  to  a 
trial  of  the  fasaes  nSied  upon  his  petition  aod 
opoD  aflSdaTlta,  could  not  then  he  heard  to 
complain  of  the  result;  and  as  the  affidavits 
were  conflicting  in  regard  to  the  want  of  au- 
tboritT  to  siffn  the  firm  name  to  the  note,  holds 
that  the  jaq^ent  should  not  be  disturbed; 
tad  thus  concludes: 

"It  is  contended  that  the  ludgnient  is  erro- 
neous, because  it  makes  no  disposition  of  the 
case  as  to  appellant.    The  judgment  is  not 
•gunat  him,  does  not  discontinue  the  case  as 
to  him,  nor  does  it  contain  any  alltision  to  him, 
except  in  the  use  of  his  name  as  descriptive  of 
the  partnership  of  £.  C.  Sugg  A  Bro.    If  the 
judgment  does  not  fai  terms  or  legal  effect  dis- 
poae  of  the  case  as  to  all  defendants,  it  is  not 
t  final  judCTient,  and  this  appeal  could  not  be 
CDicTtainef    Appellant  was  a  nonresident  of 
tbli  State,  and  the  court  could  acquire  no  juris- 
dictim  of  hk  person,  except  l^  his  appear- 
•Dce  and  voluntary  suDmission  to  the  jurisdic- 
tioo.    This  he  might  have  done  and  made  anv 
defeoae  to  the  suit  that  any  citizen  of  thu 
Slate  would  have  been  entitled  to  make.    The 
judgment  rendered  was  theonlv  judgment  that 
GOQid  have  been  rendered,  ana  we  think  it  a 
tiaal  judgment.    The  court  retained  complete 
ooDtnd  of  the  judgment  during  the  term  at 
whidi  It  was  rendered,  and  did  not  err  in  per> 
nhting  It  to  be  amended  as  to  the  name  of  %p- 
pellan^  ao  as  to  coirectly  describe  the  panner- 
ibipagainst  which  the  judgment  was  rendered. 
'*We  find  no  error  in  the  record  requiring 
Kvenal,  and  axe  of  the  opinion  that  the  judff- 
Bent  of  the  court  below  should  be  affirmed/' 
The  cause  was  thereupon  brought  to  this 
court  by  writ  of  error,  allowed  by  the  chief 
^stioe  of  the  Supreme  Gourt  of  Texas,  by 
ndonement  upon  the  application  therefor,  in 
wMch  it  is  stated  that  toe  allowance  is  made 
without  aasent  being  siven  to  dl  the  statements 
coataiiied  in  the  application.     The  case  now 
eomes  before  us  on  a  motion  to  dismiss  or 

•fflrm, 

Flaiotilb  in  enor  contend  that  the  judgment 
aniost  the  Ann  of  K  0.  Sugg  &  Bro.,  under 
whidi  the  proper^  of  the  partnership  might 
be  Kized  and  sold,  was  not  aue  process  of  &w 
tmder  the  Fourteenth  Amendment  to  the  Con- 
ititotkm  of  the  United  States,  and  that  articles 
l^and  1280 of  the  Bevised  Statutea  of  Texas, 
tmder  which  thp  judgment  was  sought  to  be 
nsudned,  were  repiiy^ant  to  that  Amendment. 
It  does  not  appear  that  any  such  question  was 
raised  in  the  state  courta. 

It  is  stated  in  the  assignment  of  errors  in  the 
"ipreme  court  that  "the  record  shows  that  the 
^tut  had  no  jurisdiction  of  the  defendant  J. 
D.  Bxigg,"  and  that  "the  pretended  notice 
serred  upon  defendant  J.  D.  Sugg  was  without 
vithoritv  and  a  nullity,"  but  there  was  no  error 
*Mped  that  the  district  court  had  no  juris- 
^ctkm  of  the  copartnership  of  £.  C.  Sugg  & 
Bra 

As  the  Suineme  Gourt  of  the  State  was  only 
aoiborized  to  review  the  decision  of  the  trial 
^^  for  errors  committed  there,  and  as  J.  D. 
^igKcbnllenged  the  judgment  on  the  merits. 


and  the  decision  was  against  him,  it  is  clear 
that  there  Is  color  for  the  motion  to  dismiss 
predicated  upon  a  denial  of  the  existence  of  a 
federal  question  so  presented  as  to  be  available. 

The  rule  applied  by  the  supreme  court  in 
respect  to  the  action  of  the  district  court  on 
the  motion  to  vacate  Is  thus  expressed  by  Judge 
BteweTinBurdetUY.  Oortfan,  26  Kan.  102,  lOi: 

"The  motion  chaUen^^  ttie  judgment,  not 
merely  on  jurisdictional,  but  also  on  non-juris- 
dictiond.ffromds;  and  whenever  such  a  motion  [5809 
is  made  the  appearance  is  general,  no  matter 
what  the  parties  may  call  It  in  their  motion. 
{Oohm  V.  Trowbridge,  6  Kan.  885;  ^^  v.  B.  8. 
Iron  Oo.  18  Ohio  St.  568;  OranHer  v.  Bom- 
orance,  27  Wia.  491;  Aldereon  v.  White,  82 
Wis.  809.)  Sudi  a  general  appearance  to  con- 
test a  Juagment  on  account  of  irregularities 
wHl,  if  the  grounds  therefor  are  not  sustained, 
conclude  the  parties  as  to  any  further  question- 
ing of  the  ludgment.  A  partv  cannot  come 
into  court,  challenge  its  proceedings  on  account 
of  irregularities,  and  after  being  overruled  be 
heard  to  say  that  he  never  was  a  partv  in  court, 
or  bound  by  those  proceedings.  If  ne  was  not 
in  fact  a  party,  and  had  not-  been'  properly 
served,  he  can  have  the  proceedings  set  aside 
on  the  ground  of  want  of  jurisdiction,  but  he 
must  chBllenge  the  proceedings  on  that  single 
ground." 

The  record  shows  that  there  was  a  conflict 
of  testimony  In  the  district  court  upon  the 

Question  whether  the  signature  of  B.  C.  Sugf 
;  Bro.  to  the  note  sued  upon«was  an  aiithorizea 
partnership  act.  This  was  a  ouestion  of  fact 
simply,  determined  against  the  plaintifb  in 
error  in  the  district  court,  and  that  determina- 
tion affirmed  by  the  Supreme  Court  of  the  State, 
ijid  with  its  judgment  in  that  regard  we  have 
nothing  to  da 

If,  however,  the  validly  of  the  Texas  Stat- 
ute and  the  ludgment  rendered  thereunder  was 
necessarily  drawn  In  question,  and  must  have 
been  passed  on  in  order  to  a  decision,  we  find 
no  ground  to  question  the  conclusion  reached 
because  of  repugnancy  to  the  Ck>nstitution. 
The  notice  authorized  by  article  1280  cannot, 
of  course,  have  anv  binding  effect  personallv 
on  the  party  served  therewith;  but  if  the  suit 
or  proceeding  is  intended  to  ttffect  property  in 
Texas  belon^ng  to  him,  or  In  which  he  is  In- 
terested, Uie  notice  may  be  very  proper  to  ap- 
{>rise  him  of  it  and  give  him  an  opportunity  to 
ook  after  his  interests  if  he  chooses.  Flo^  this 
purpose  it  might  be  to  his  advantage  to  receive 
it.  It  cannot  legitimately  serve  any  other  pur- 
pose; and  It  does  not  appear  to  have  been  used 
for  any  other  purpose  in  this  case. 

The  judgment  was  not  a  personal  judgment 
against  J.  D.  Suge .  but  a  judgment  against  £. 
G.  Sugg  individually,  and  against  £.  C.  Sugg  ' 
&  Bro.,  treatiiig  the  partoership  as  a  distinct  [^31] 
legal  entitv.  So  far  as  J.  D.  Sugg  was  con- 
cerned, it  bound  the  firm  assets  only,  and  could 
not  be  proceeded  on  by  execution  against  his 
individuid  property.  BumeU  v.  Siulivan,  58 
Tex.  585;  Tesdoe  S8t.  L,B.  Oo.  v.  McOaughey, 
62  Tex.  271;  Alexander  v.  8Urn,  41  Tex.  198; 
Banger  v.  OvemUer,  64  Tex.  57. 

The  position  taken  by  plaintiffs  in  error  is 
not  tenable  (Pennoyer  v.  Neff,  95  U.  8.  714 
[24:  566]),  and  the  judgment  te  t^fflrmed. 
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THE  PACIFIC  EXPRESS  COMPANY, 
Plff,  in  Err.^ 

9. 

MALIN  &  COLYIN. 

(See  8.  0.  Beporter^  ed.  681-688.) 

Remitter  cf  jxvrt  cf  judgment—counUr-daim, 
overruling  €f-~exe&ption  to — exeepiiom,  uAen 
taken^tnoiton  to  Siimin  or  qJUrm, 

L  Under  the  ttatatei  of  Texas,  a  party  reooTerinff 
a  judgment  may  remit  any  part  of  it;  and  where 
the  remitter  does  not  appear  to  have  been  made 
in  open  oourt,  the  court  may,  at  the  same  term 
and  before  any  writ  of  error  is  sued  out,  oorrect 
the  record  in  that  particular  aooordinir  to  the  fact. 

8l  Beoonyention,  as  the  term  is  used  in  practice 
in  Texas,  means  a  cross-demand,  and  the  title  of 
Oounter-Cla<m,  in  the  Beyleed  Statutes  of  that 
State,  is  desoriptiye  of  such  cross-aotiont  which 
is  more  extensiye  than  set-off,  or  recoupment. 

8l  In  a  suit  to  recoTer  for  goods  destroyed  by  fire 
through  defendant's  negligence,  where  defendant 
pleaded,  as  a  counter-claim  or  cross-demand, 
that  the/ire  was  set  by  plaintiirs  negligence  and 
the  suit  was  without  cause,  and  that  other  suits 
were  brought  against  defendant,  and  in  deftod- 
ing  this  and  the  other  suits  defendant  had  been 
obliged  to  pay  out  $8,000  in  attorneys*  fees  and 
expenses  and  thereby  defendant  had  also  been 
damaged  by  loss  of  business  and  reputation  K^OOO, 
amounting  in  aU  to  adamage  of  $8,000,  a  verdict 
and  judgment  for  plaintiff  determined  defendants 
negligence  and  plaintiff's  want  of  it,  and  against 
defendant's  right  to  recover  on  the  counter-claim; 
therefore  defendant  suffered  no  injury  Iqr  the 
court's  sustaining  an  exception  to  such  counter- 
claim or  cross-demand. 


4.  The  exception  to  the  counter-claim  cm 
demand  was  also  properly  sustained  because  a 
recovery  on  it  would  be  confined  to  the  natural 
and  proximate  oonsequencesof  theaotcomplained 
of  and  would  not  include  such  damages  as  are 
claimed  in  the  coonter-claim  or  cross-demand. 

(k.  While  exceptions  may  be  reduced  to  form  and 
signed  after  the  trial,  they  must  appear  afllrm. 
atively  to  have  been  taken  before  the  iury  with- 
drew from  the  bar. 

%,  As  the  cross-demand  was  not  set  up  until  after 
the  plaintifIS  had  reduced  the  amount  claimed 
below  the  jurisdiction  of  this  court,  thei»  is  color 
for  the  contention  on  the  part  of  the  defendants 
in  error  that  it  was  put  forward  for  the  purpose 
of  giving  this  court  jurisdiction.  But  Msuming 
this  not  to  have  been  so,  the  motion  to  aflton 
must  be  sustained  under  the  circumstances. 

[No.  1801.] 

Bubmitted  Doc  t,  1889.    DdoidedDee.  tS,  1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Westera  District  of  Tezaa  to 
review  a  Judgment  in  favor  of  plaintifis  in  an 
action  to  recover  the  value  of  goods  destroyed 
by  fire  occasioned  by  the  negligence  of  the 
defendant 
On  motion  to  dismisa  or  affirm.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  W.  Hallett  Phlllipg,  for  defendants 
In  error,  for  motion: 

NoTB.-fbriiir(«Hot<oii  ftf  UiHted  Stotat  Aipname 
OourU  dependent  on  amount,  see  tioto  to  Gordon  ▼. 
Ogden,7:  fiOS. 

Exception^  when  muat  be  taken  to  he  avetOdbU  on 
rooUw^  see  noU  to  Phelps  v.  Mayer,  14:  848. 
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A  case  win  be  diamissed  where  it  is  apparent 
that  the  amount  inserted  was  for  the  sole  pur- 
pose of  giving  this  court  Jurisdiction. 

Lee  Y.lVateon,  (»  U.  S.  1  Wall.  887(17:  557); 
Boteman  t.  Ohieago  dbN.  RCo.  115  U.  S.  611 
(29:  503). 

To  make  them  avaCable,  it  should  have  ap- 
peared that  the  exceptions  were  made  to  tne 
charge  while  the  Jury  was  at  tiie  bar. 

Phape  V.  Mayer,  56  U.  S.  15  How.  160  (14: 
643);  U.  8.  V.  Carey,  110  U.  S.  51  (28:  67). 

When  error  is  assigned  upon  instruction* 
given,  the  bill  must  set  forth  so  much  of  the 
evidence  as  tends  to  prove  the  facts  out  of 
which  the  question  is  raised  and  to  which  the 
instructions  apply,  otherwise  the  bOl  will  not 
be  considered. 

U,  8.  V.  Bough,  108  IT.  S.  78  (26:  806):  Worik^ 
ington  v.  Maeon,  101  U.  S.  140  (25:  848). 

Meeere,  Jobn  Johns  and  D.  A.  Me- 
Knight*  for  plaintiff  in  error,  in  oppodtloo: 

A  remittitur  entered  after  ludgment  will  not 
devest  this  court  of  Jurisdicnon. 

TKompeon  v.  BuOer,  95  U.  S.  694  (24:  540). 

The  reformed  Judgment  in  the  court  below, 
after  deduction  of  the  sum  remitted,  wae 
$4,656.65.     The  counter-claim  set  out  in  the 

Slea  was  for  $8,000.  It  was  demurred  to,  the 
emurrer  was  sustained,  and  it  is  now  before 
this  court  upon  the  exception  to  said  ruling. 
The  sum  of  said  two  amounts  is  $18,656.65, 
and  this  is  the  matter  in  dispute  on  the  writ  of 
error. 

HUUm  ▼.  DieHneon,  108  U.  8.  165,  175 
(27:  688,  691);  Braditreet  Oo.  T.  mggina,  112 
U.  8.  227  (M:  715);  Ifew  York  El,  k  Oo.  r. 
FSM  Nat.  Bank,  118  U.  S.  608  (80:  259). 

The  language  of  the  court  in  the  charse  U> 
the  Jury,  which  is  excepted  to,  presented  die- 
tinct  propositions  of  law  and  had  reference  U> 
facts  set  out  in  the  pleadings.  It  is  therefore 
unnecessary  that  any  of  the  evidence  should 
appear  in  the  record. 

Pbnnoek  y.  Dialogue,  27  U.  8.  2  Pet  1,  15 
(7:  827,  882);  Jones  v.  Buekea,  104  U.  8.  554^ 
556(26:  841). 

Mr.  OhitfJuetiee  Fuller  delivered  the  opIiK 
ion  of  the  court: 

This  action  was  commenced  by  Sam.  MaliD 
and  Oeorge  Colvin,  partners  doing  business 
under  the  firm  name  and  style  of  Malin  db  Col- 
vin, in  the  District  Court  ot  Mitchell  County, 
Texas,  to  recover  of  the  defendant  the  sum  of 
five  thousand  nine  hundred  and  seventy  dol- 
lars, the  alleged  value  of  certain  goods  and 
chattels  destroyed  bv  a  fire,  occasioned,  as 
averred,  by  the  negligence  of  the  defendant. 
The  defendant  filed  various  pleas  and  excep- 
tions to  the  plaintiffs'  petition,  including  the 
general  issue.  The  cause  was  then  removed 
from  the  state  court  to  the  United  States  Cir^ 
cult  Court  for  the  Western  District  of  Texas, 
and  the  defendant  filed  an  amended  originiu 
answer,  and  as  special  exceptions  stated  Tmnoua 
grounds  upon  which  it  alleged  the  nlaintjffsT 
original  petition  was  insufficient,  ana,  among 
other  things,  that  all  the  items  of  the  propei^ 
charged  to  have  been  destroyed  were  net  sufll- 
denuy  described,  and  again  pleaded  the  gen- 
eral issue;  and  also  set  up,  with  partlculan^, 
contributory  negligence  oo  the  part  of  torn 
plaintiffs. 

Its  u.  s. 
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Fhintiib  tbereapon  fiJed  an  amended  ped- 
tkoL,  recapitulating  with  greater  precision  the 
items  of  the  property  alleged  to  have  been  con- 
smned,  which  reduced  the  aggregate  of  the 
dann  from  $5,970  to  $4,656/71,  and  prayed 
Mgmentforthe  latter  amount  and  oosta,  "and 
for  aQ  such  other  and  further  relief  as  the  said 
piaintiffiK  may  be  entitled  to  in  the  premises  In 
kw  or  equity." 

To  thia  amended  petition  the  defendant  in- 
terposed, on  the  5th  day  of  October,  1888,  a  sec- 
ond am€»ded  original  answer  and  exceptions, 
rdterridng  the  exceptions  formerly  taken,  and 
for&er  answering,  "by  way  of  counter-claim 
and  reconvention. '  charged  that  the  plaintiffs 
were  themselyes  guilty  of  negligence  in  keep- 
ing a  dangerous  lamp  in  a  careless  manner,  by 
reason  of  which  the  fire  was  occasioned;  and 
that  thereupon  the  plaintiffs,  "without  prob- 
able or  adequate  cause,"  instituted  this  suit,  and 
dirers  other  parties  have  instituted  and  main- 
tain suit  against   the  defendant,  by  reason 
whereof  the  defendant  has  been  compelled  to 
payout  a  large  sum  of  money,  to  wit,  three 
thomand  dollars,  for  attomeyr  fees  and  ex- 
penses in  defending  this  and  said  other  suits; 
tod  further,  that  by  reason  of  said  fire  and  the 
institution  of  said  suits,  the  reputation  of  the 
defendant  had  become  "damaged  and  bad,  and 
defendant  has  thereby  lost  custom  and  business 
npon  which  it  would  have  realized  a  net  rev- 
enue of,  to  wit,  five  thousand  dollars.    Where- 
fine  defendant  says  that  it  has  l>een  damaged 
by  resson  of  the  premises  in  the  sum  of  eight 
tMxnand  doDars,  actual  damages,  and  defend- 
ant pleads  wid  damages  herein  bv  way  of  set- 
df,  counter-claim  and  reconvention,  aai  asks 
for  Judgment,"  etc. 
oil  the  same  day,  October  5th,  plaintiff^  filed 
.    in  exception  to  the  cross-demand.    The  case 
i    eune  on  for  trial  on  the  6th  day  of  October, 
when  the  defendant's  exceptionsto  the  plaintiffs' 
petition  were  overruled,  except  the  fourth  spe- 
ciil  exception  objecting  that  the  biU  of  partto- 
olsn  was  too  varue,  in  respect  to  which  the 
phintiffB  were  aUowed  to  amend  at  once,  so  as 
to  meet  such  exception.    The  plaintiffs'  excep- 
tion to  defendant^  plea  in  reconvention  and 
ooonter-claim  was  also  sustained  by  the  court, 
ind  the  defendant  excepted.    A  Jury  was  called 
tnd  trisl  bad,  resulting  in  the  return  of  a  ver- 
dict on  said  6th  of  October  in  favor  of  the 
plsintilb  for  the  sun^  of  $4,800,  "with  interest 
from  the  17th  day  of  June,  A.  D.  1886,"  and 
jatipDent  was  thereupon  rendered  for  the  sum 
of  liSOO,  and  the  further  sum  of  $792.15,  in- 
terest since  the  17th  day  of  June.  1886,  mak- 
fog  in  all  the  sum  of  $5,093.15  with  costs;  and 
the  Judgment  record  then  proceeds  thus:  "And 
then  came  the  plaintiffs  and  remit  of  and  from 
the  for^ofaiff  judgment  the  sum  of  four  hun- 
dred and  tmrty  nve  dollars  and  fifty  cents, 
lesTine  sidd  juagment,  as  above  rendered,  to 
stand  for  the  sum  of  four  thousand  six  him- 
dred  sad  fifty-six  dollars  and  sixty-fi ve  cents  in 
(a?or  of  the  said  plaintiffs  and  against  Uie  said 
defendant;  for  which  execution  may  issue." 
The  charge  of  the  court  at  length  was  filed  the 
inneday. 

On  the  8th  day  of  October,  1888,  a  paper  en- 
titled "Defendant's  Bill  of  Exceptions  to  the 
Charge  of  the  Court"  was  filed,  which  com- 
neooad:  "Now  comes  the  defendant  and  ex- 


cepts  to  the  charge  of  the  court  to  the  Jury, 
wherein  and  wherebjr  the  Jury  are  instructed 
to  find  for  plaintiffs,  if  at  tul,  the  value  of  the 
eoods  and  property,  together  with  8  per  cent 
interest  thereon  from  the  time  and  date  of  such 
said  destruction;"  and  after  stating  the  reasons 
for  objection  to  that  part  of  the  charce,  thus 
concludes:  "And  for  said  reasons  d^endant 
objects  and  excepts  to  that  portion  of  the 
charge  of  the  court,  and  tenders  herewith  its 
biU  of  exception  thereto  and  thereof,  and  asks 
that  the  same  be  signed  and  filed  herein  and 
made  a  part  of  the  record  in  this  cause,  this 
8th  day  of  Oct.,  1888." 

Ana  also  anoliier  paper  entitled  "Bill  of  Ex- 
ceptions Tendered  by  the  Defendant,"  com-  rieofeY 
mencing:  "Now  comes  the  defendant  in  «dd  l»3»J 
above  cause  and  excepts  to  that  portion  of  the 
charge  of  the  court  to  the  lury  relative  and 
appertaining  to  defendant's  interposition  and 
allegation  of  contributory  negligence,"  etc., 
etc.,  stating  the  words  excepted  to,  and  con- 
cluding thus:  "And  defendant  tenders  this  its 
bill  of  exception  to  such  said  charge  so  given 
by  the  court  to  the  Jury,  and  asks  that  same 
be  signed  and  filed  herein  and  made  a  part  of 
the  record  in  this  said  cause  this  8th  day  of 
Oct ,  1888. "  Both  these  papers  were  signed  by 
the  Judge  presiding. 

Tliere  appears  on  the  sanr  8th  of  October, 
a  motion  by  the  plaintiffs  for  leave  to  enter  a 
remittitur  for  the  sum  of  four  hundred  and 
thir^-five  dollars  and  fifty  cents,  and  an  order 
of  court  allowing  said  remittitur  as  of  the  6th 
day  of  October,  1888,  and  stating  that  the 
plaintiffs  had  on  that  day  voluntarily  remitted 
said  amount  of  and  from  said  Judgment;  but 
M  not  appearing  to  have  been  done  in  open 
court,  or  with  leave  of  the  court,  the  plaintiffs 
are  now  permitted,  as  of  the  6th  of  Octol>er,  to 
remit  the  amount  hi  question;  and  it  is  ordered 
that  the  Judgment  of  the  6th  day  of  Octol>er, 
1888,  be  corrected  and  reformed,  so  that  upon 
the  verdict  and  the  remittitur  the  plaintiffs  re- 
cover of  the  defendant  the  sum  of  four  thou- 
sand six  hundred  and  fifty-six  dollars  and  sixty- 
five  cents  and  costs,  "and  that  this  Judgment 
take  effect  and  be  of  force  of  and  from  the 
6th  day  of  October,  1888." 

On  the  9th  of  October,  1888,  a  motion  for  a 
new  trial  was  overruled  by  the  court,  and  the 
defendant  excepted.  To  review  the  Judraent 
the  defendant  sued  out  November  28,  1888,  a 
writ  of  error  from  this  court,  and  a  motion  is 
now  made  to  dismiss  the  writ  because  the  mat- 
ter in  dispute  is  less  than  five  thousand  dollars, 
with  which  is  united  a  motion  to  afSrm,  "on 
the  ground  that,  even  if  this  court  has  Juris- 
diction, it  is  apparent  that  the  questions  in- 
volved are  so  nivolous  as  not  to  need  further 
argument,  and  that  the  writ  of  error  is  sued 
out  for  delay  only." 

Sections  1851, 1853, 1854. 1855  and  1857  of 
the  Revised  Statutes  of  Texas  are  as  follows: 

"Art  1851.  Any  party  in  whose  favor  a 
verdict  has  been  rendered  may  in  open  court  [536] 
remit  any  part  of  such  verdict,  and  such  re- 
mitter shjEui  be  noted  on  the  docket  and  entered 
in  the  minutes,  and  execution  shall  thereafter 
issue  for  the  balance  only  of  such  Judgment, 
after  deducting  the  amotmt  remitted. 

"Art  1852.    Any  person  in  whose  favor  a 
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Judgment  baa  been  rendered  may  in  open 
court  remit  any  part  of  aucb  Judgment,  and 
«ucb  remitter  sball  be  noted  on  the  docket  and 
entered  in  the  minutes,  and  execution  ahall 
thereafter  issue  for  the  balance  only  of  such 
Judgment,  after  deducting  the  amount  re- 
mitted." 

"Art  1864.  Where  there  shaU  be  a  mistake 
in  the  record  of  any  Judgment  or  decree,  the 
Judge  may,  in  open  court,  and  after  notice  of 
the  application  uierefor  has  been  given  to  the 
parties  interested  in  such  Judgment  or  decree, 
amend  the  same  according  to  the  truth  and 
Justice  of  the  case,  and  thereafter  the  execu- 
tion sbaU  conform  to  the  Judgment  as 
amended. 

**Art  1855.  Where,  in  the  record  of  any 
judgment  or  decree  of  any  court,  there  shall 
be  any  mistake,  miscalculation  or  mis-redtal 
of  any  sum  or  sums  of  money,  or  of  any  name 
or  names,  and  there  shall  be  among  the  records 
of  the  cause  any  verdict  or  instrument  of 
writing,  whereby  such  Judgment  or  decree 
may  be  safely  amended,  it  shall  be  the  duty  of 
the  court  in  which  such  Judgment  or  decree 
•hall  be  rendered,  and  the  Judge  thereof,  in 
vacation,  on  application  of  either  party,  to 
amend  such  Judgment  or  decree  thereby,  ac- 
cording to  the  truth  and  Justice  of  the  cause; 
but  the  opposite  party  shall  have  reasonable 
notice  of  the  application  for  such  amendment" 

"Art.  1857.  A  remitter  or  correction  made 
as  provided  in  any  of  the  six  preceding  articles 
shdl,  from  the  making  thereof,  cure  any  error 
in  the  verdict  or  Judgment  by  reason  of  such 
excess."  1  Sayles*  Texas  Civil  Statutes,  460, 
461. 

The  record  of  the  8th  of  October  states  the 
remittitur  in*proper  form  and  the  Judgment 
for  $4,666.65  thereupon,  but  if  ^e  are  to 
understand  that  the  remittitur  of  that  date  was 
believed  to  be  ineffective  because  it  did  not 
appear  to  have  been  made  in  open  court  or 
with  leave  of  court,  it  was  entirely  within  the 
power  of  the  circuit  court,  on  the  8th  of  Octo- 
W,  at  the  same  term  and  before  anv  writ  of 
error  had  been  sued  out,  to  correct  the  record 
according  to  the  fact  As  the  Judgment  as  it 
stands  is  for  less  than  $6,000,  if  there  were 
nothing  else  in  the  case,  we  should  grant  the 
motion  to  dismiss.  iW/fe  Pottal  m.  Cable 
Co.  V.  aOmnar,  128  U.  8.  894  [82:  488]. 

But  it  is  contended  that  the  plea  or  answer 
by  way  of  reconvention  or  counter-claim  dT- 
fordf  sufficient  ground  for  Jurisdiction,  and 
that  the  questions  aridng  thereon  cannot  be 
disposed  of  on  a  motion  to  affirm. 

Reconvention,  as  the  term  is  used  in  practice 
in  Texas,  means  a  cross-demand,  and  the  title 
of  Count&T'Claifn,  in  the  Revised  Statutes  of 
that  State,  is  referred  to  by  counsel  as  descrip- 
tive of  such  cross-action,  which  is  more  exten- 
sive than  set-off  or  recoupment 

Under  this  title,  section  646  of  the  Revised 
Statutes  of  Texas  provides: 

"Whenever  any  suit  shall  be  brought  for 
the  recovery  of  any  debt  due  by  Judraent, 
bond,  bill  or  otherwise,  the  defendant  snail  be 
permitted  to  plead  therein  any  counter-claim 
which  he  may  have  against  the  plaioUff,  sub- 
ject to  such  limitations  as  may  be  prescribed 
by  law.* 
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By  section  $40,  if  plaintiff's  cause  of  actloo 
be  a  daUn  for  unliquidated  or  uncertain  dam- 
ages, founded  on  a  tort  or  breach  of  covenant, 
the  defendant  is  not  permitted  to  set  off  anr 
debt  due  him  by  the  plaintiff;  and  if  the  suit 
be  founded  on  a  certain  demand,  the  defendant 
is  not  permitted  to  set  off  unliquidated  or  un- 
certain damages  founded  on  a  tort  or  breadi 
of  covenant  on  the  plaintiff's  part 

Section  650  is  in  these  words: 

"Nothing  in  the  precedingiarticle  shall  be  so 
construed  as  to  prohibit  the  defendant  from 
pleading  in  set-off  any  counter-claim  founded 
on  a  cause  of  action  arising  out  of,  or  incident 
to,  or  connected  with,  the  plaintiff's  cause  of 
action."  1  Sayles'  Texas  CivillStatotes,  286, 
287. 

The  present  alleged  counter-claim  is  founded 
on  the  converse  of  the  same  cause  of  action  as 
that  counted  on  by  the  plaintiffs,  and  inasmudi 
as  the  verdict  ana  Judgment  determined  that 
the  defendant  had  been  guflty  of  negligence, 
and  that  the  plaintiffs  had  not,  it  may  be  as- 
sumed that  the  defendant  suffered  no  injury 
through  Uie  action  of  the  court  in  sustaining 
the  exception  to  it  Had  the  verdict  been 
otherwise,  the  defendant  might  perhaps  have 
complained  that  it  had  not  been  allowed  to  re- 
cover such  damages  on  its  cross-demand  as 
could  have  been  properly  thereby  claimed.  A 
denial  of  the  right  of  recovery  over  did  not 
cut  the  defendant  off  from  establishing  plaio- 
tifb*  negligence,  if  it  oould.  As  that  questioii 
was  setUea  in  plaintiffs'  favor,  the  particular 
ruling  became  immaterial;  but  it  may  be  added 
that  Sie  exception  was  properiy  sustained,  b»> 
cause  the  recovery  by  the  defendant,  if  suc- 
cessful on  such  a  cross-action,  would  have  beea 
confined  to  (he  natural  and  proximate  conse- 
quences of  the  act  complained  of,  and  would 
not  have  ioduded  such  damages  as  are  referred 
to  in  its  deading,  and  as  therein  claimed. 
Plumb  V.  Woodmaneee^  84  Iowa,  116,  approved 
in  Pinmm  v.  Kirih,  46  Tto.  26. 

It  may  be  further  remarked  that  the  alleged 
bflls  of  exception  do  not  show  that  the  excep- 
tions were  taken  on  the  triaL  While  excep- 
tions may  be  reduced  to  form  and  signed  i^ter 
the  trial,  they  must  appear  afflrmativdy  to 
have  been  taken  before  the  Jury  withorew 
from  the  bar.  UniUd  Stateay,  Care^,  110  U. 
S.  61  [28:  67],  and  cases  dted. 

Here  it  is  expressly  stated  that  the  excep- 
tions were  taken  on  the  8th  day  of  October, 
two  days  after  the  return  of  the  verdict  This 
was  too  late,  and,  as  to  the  motion  for  a  new 
trial,  the  action  of  the  circuit  court  thereon 
was  in  the  exerdse  of  its  discretioD  and  can- 
not be  reviewed  here. 

As  the  cross-demand  was  not  set  up  untfl 
after  the  plaintiffs  bad  been  compelled  oy  the 
defendant  to  make  their  items  of  leas  mora 
specific,  and  had  thus  reduced  the  aooount 
claimed  below  the  Jurisdiction  of  this  oourt^ 
Uiere  is  color  for  the  contention  on  the  part  of 
the  defendants  in  error  that  it  was  put  for- 
ward for  the  purpose  of  giving  this  court  Juris- 
diction. But  assuming  this  not  to  have  been 
so,  and  that  the  writ  of  error  should  not  be 
dismissed,  we  are  of  opinion  that  the  matien  te 
qjflrm  muel  be  iustained  wnder  the  dremmetM^ 
ee$,  andit  ie  to  ordered. 
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THE  FORBES  LITHOGRAPH  HANU- 
rACTURINO  COMPANY,  Pfg.  in  Err.. 

ROLAND  WORTHINGTON.   Collector  of 
CasionM  for  Turn  DnrnaoT  of  Bovtov 

▲HD   CHABLB8TOWV. 

09%  8L  OL  B0porter^6<L66B^81J 

DkIv  on  iron  tkcw  cardi, 

L  Iroo  ibowowdi  are  UabletoatotTof  IBpar 
eratnm  ad  Mlortm  under  the  last  para^impb  of 
Mhedale  O  of  •eodon  aOI  of  the  Bertoed  StAtatM, 
M  BMuitMtiirfli  of  iron  not  speoiailj  eoumeimted 
In  tbo  Act  of  Ifwoh  a»  18BL 

tL  Tbey  are  ooidntltliteM  printed  omttor  under 
■obedole  M  of  that  Aot. 

[Na  168.] 

^b&MtfMidBMil5,ld:^.    DecidedDee.tS,1889. 

rr  ERROR  to  the  drcnlt  Court  of  the  IJDited 
Butea  for  the  District  of  MaraacbusetU  to 
leriew  a  Judgment  in  favor  of  defendant  in  an 
action  to  recover  back  dutiea,  alleged  to  have 
been  illenDy  exacted  by  him  as  the  Collector 
of  the  Fort  of  Beaton,  on  iron  ahow  carda. 

Opinion  below,  26  Fed.  Rep.  8M. 

Btatfiment  by  Mr.  Chief  Justus  Fuller: 
Tbia  cause  was  beard  by  the  district  judge 
for  the  District  of  New  Hampshire,  holding 
the  circuit  court,  upon  the  following  ag^^eea 
etatament  of  facta: 

"Thia  waa  an  action  in  which  the  writ  waa 
dated  April  18, 1884,  brought  by  the  Forbea 
Uthograph  Manufacturing  Company,  a  corpo- 
ntioo  located  at  BoMon,  in  aaid  district,  to  re- 
cover back  11,081.48,  the  amount  of  duties 
alleged  by  them  to  have  been  Qlegally  exacted 
by  uie  defendant  Wortbington,  as  Collector  of 
me  Port  of  Boston,  on  certain  merchandise  de- 
•crfbed  in  the  invoice  and  entries  as  'iron  diow 
caida*  impoited  by  them.    The  pleadings  may 


tiffs  paid  the  assessed  duties  under  protest^  and 
dulv  filed  rach  proteat  with  the  Collector  and 
their  appeal  with  the  Secretary  of  the  Treaa- 
ury.  A  copy  of  one  of  the  protesta,  which 
may  stand  for  all.  la  hereto  annexed  and  marked 
'A/  and  this  action  waa  aeaaonably  brought. 

"  The  Collector  exacted  a  duty  of  forty-flva 
per  centum  otfeal^nsai  (amounting  in  the  aggre 
gate  to  $3,483.69).  under  the  clause  in  schaiule 
C  Haat  section)  of  the  Tariff  Law  of  March  8. 
1888.  which  is  aa  folMva:  '  Manufacturea, 
articles  or  wares,  not  specially  enumerated  or 

Crovided  for  in  this  Act,  composed  wholly  or 
I  part  of  iron,  ...  or  any  other  metal,  and 
whether  partly  or  wholly  manufactured,  forty- 
five  per  centum  ad  9ahrem,'  while  the  said  im- 
porters claimed  that  the  goods  were  dutiable 
at  twenty-five  per  centum  ad  talarem  only  (the 
aggregate  amounting  to  $1,851.20),  under  the 
clause  in  schedule  M  (first  section),  which  is  aa 
follows:  'Books,  pamphlets,  bound  or  un- 
bound, and  all  printed  matter,  not  specially 
enumeratod  or  provided  for  in  this  Act,  engrav- 
ings, bound  or  unbound,  etchings,  illustrated 
books,  maps  and  charts,  twenty-five  per  centum 
ad  9aiorem,* 

"  The  difference  between  the  amount  of  said 
duties,  at  forty-five  per  cent  and  at  twenty-five 
per'cent,  to  $1,081.43,  which  to  the  amount  that 
the  plaintiffs  claim  in  thto  case. 

'*  All  the  goods  charged  with  the  dutiea  were 
iron  show  cutto  or  adverttoing  cards  or  signs. 

"  They  were  manufactured  in  Paris  on  oraers 
given  by  tlie  said  importers  to  fill  orders  from 
parties  here,  who  used  them  for  advertising 
purposes  (to  hang  on  the  walto  or  in  windows 
or  in  public  places,  to  give  to  customers,  etc). 
The  importers  imported  and  sold  them  to  the 
consumers  here  for  such  advertising  purposes 
only.  The  cards  were  of  different  sizoi,  being  on 
the  average  about  a  foot  long  by  six  inchea  wide, 
and  contained  generally  the  name  of  the  per- 
son and  of  the  article  advertised,  with  aoma 
picture  or  ornament  thereon^'for  example  aa 
follows: 
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A.  D. 
1876. 


!■  Botha 


INDIA  PALE  ALE  ft  BROWN  STOUT, 

PHILADBLPHIA. 

U.S.  A. 


Om  Daau^r. 


imL  MAX  OBEICITg,  PAltm. 

be  referred  to.  The  plaintifls  imported  these  " 
carda  into  the  Port  of  Boston  from  Paris,  in 
France,  by  different  steamers  from  Liverpool, 
tke  fanportationa  being  made  In  ten  separate 
Iota,  and  extending  from  December  19, 1888,  to 
Aprils,  1884. 
**  On  ancfa  importation  aa  received  the  plain- 

ISS  U.  8.  U.  8..  Book  83. 


fORSn  00.,  BOSTON,  BOLB  Aomrra. 

These  cards  were  prepared  in  different  col- 
ore on  plates  of  sheet  iron.  It  to  agreed,  if 
relevant  to  the  Issue,  that  the  value  of  the  iron 
platea  before  the  printing  waa  put  upon  them 
waa  about  two  or  three  cents  each,  and  that  the 
other  material  of  the  card  as  material  was  of 
like  triflhif  value,  while  that  of  the  completed 
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card  or  dgn  was  aboat  twenty  to  twenty-five 
cents. 

"These  cards  or  signs  were  lithojn^phed 
(that  is  to  say,  printed)  from  lithographic  stones 
on  hand  presses  in  the  same  way  that  litho- 
graphing is  done  on  paper  or  on  cardboard. 
Samples  of  said  caras  are  filed  herewith, 
marked  'Exhibit  B/  and  may  be  referred  to  at 
the  hearing. 

"  The  case  is  submitted  by  the  parties  on  the 
above  as  an  agreed  statement  of  facts. 

"  If  upon  the  foregoing  facts  the  merchan- 
dise should  have  been  assessed  at  25  per  cent, 
judjpient  is  to  be  rendered  for  the  plaintiffs  for 
il,&1.42  and  costs;  otherwise  for  defendant 
for  costs." 

Copy  of  the  protest  was  attached  xo  the  state- 
ment, and  samples  of  the  cards  accompanied  it 
as  exhibits. 

The  court  found  for  the  defendant  and  en- 
tered Judgment  accordingly,  and  a  writ  of 
error  was  sued  out  from  this  court  upon  excep- 
tions to  the  findings  and  rulings.  The  opinion 
is  reported  in  25  Fed.  Rep.  899. 

Mr.  SelwjB  Z.  Bowman*  for  plaintiff  in 
trror: 

In  the  interpretation  of  statutes  imposihg 
duties  on  imported  goods,  the  language 
adopted,  particularly  in  the  denomination  of 
articles,  Is  according  to  the  conunercial  under- 
standing of  the  terms  used. 

MaiMLrd  v.  Lcnorenee,  57  U.  8.  16  How.  251 
(14:  925);  ElUott  y.  Stoartwnit,  85  U.  8.  10 
Pet.  187  (9:  878);  U.  8.  v.  lit  OMkiofSuoar, 
83  U.  8.  8  Pet.  277  (8:  944);  Ourtii  t.  MarUn, 
44  U.  8.  8  How.  106  (11:  516). 

The  commercial  designation,  to  have  any 
legal  effect  in  construing  the  law,  must  be 
clearly  established. 

Arthur  V.  Laheif,  96  U.  8.  112  (24:  766); 
Arthur  V.  MorrxBon,  96  U.  8.  108  (24:  764); 
Arthur  V.  Butterfidd,  125  U.  8.  75  (81:  645). 

The  "  conunercial  understanding"  under  the 
Tariff  Acts  refers  rather  to  specific  artides 
than  designation  of  classes. 

Two  Hundred  ChesU  of  Tea,  22  U.  8. 9  Wheat 
430  (6:  128);  BarX(AXi  v.  TJ.  8,  82  U.  8.  7  Pet 
404  (8:  728);  EUioit  v.  8wartu>out,  86  U.  8.  10 
Pet.  187  (9:  878);  Lawrence  v.  AUtn,  48  U.  8. 
7  How.  785  (12:  914);  De  Forest  v.  Lawrence, 
54  U.  8.  18  How.  274  (14:  148);  Curtis  y.  Mar- 
Un, 44  U.  8.  8  How.  106  (11:  516);  8ehmied^Y. 
Barney,  118  U.  8.  645  (28:1180);  MaiUard  y. 
Lawrence,  57  U.  8.  16  How.  251  (14:  925). 

The  use,  especially  when  an  article  is  new 
and  a  substitute  for  other  articles,  may  be  and 
often  is  an  important  guide  to  the  classification. 

Koch  V.  Seeberger,  80Fed.  Rep.  424;  Arthur  v. 
MoUer,  97  U.  8. 868  (24: 1047);  Arthur  v.  Suss- 
fleid,  96  U.  8.  129  (24:  778);  Arthur  y.  Jaeoby, 
108  U.  8.  677  (26:  454);  Adam$  v.  Bancroft,  8 
8umn.  884. 

Mr.  Will.  A*  lUkWPjp  A$$UtatU  Atty-Oen.^ 
for  defendant  in  error. 

Mr.  Ohirf  Justice  Fnllttr  delivered  the  opin- 
ion of  the  court: 

We  concur  with  the  district  Judge  in  bis  con- 
dudon  that  these  iron  show  cards  were  prop- 
erly anessed  as  manufactures  of  iron,  not  me- 
dally  enumerated  or  provided  for  in  the  Act 
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of  March  8, 1888,  and  as  such  liable  to  duty 
under  the  last  paragraph  of  schedule  C  of  seo- 
tion  2502  of  the  Revised  8tatutes,  as  enacted  l^ 
that  Act,  which  reads: 

"Manufactures,  artides  or  wares,  not  tp^ 
dally  enumerated  or  provided  for  in  this  Act, 
composed  wholly  or  in  part  of  iron,  sted,  cop- 
per, lead,  nickel,  pewter,  tin,  zinc,  gold,  diver, 
platinum  or  any  other  metal,  and  whether  part* 
ly  or  wholly  manufactuied,  forty-five  per 
centum  ad  vatarem."  (22  Stat  501). 

This  is  conceded  bv  plaintiff  in  error  anlea 
the  artides  were  dutiable  as  "printed  matt^ 
under  the  first  paragraph  of  schedule  M  of  that 
section  (22  8tat  510),  which  is  quoted  in  tb0 
statement  of  facta,  and  given  hereafter. 

The  diligence  of  counsd  has  furnished  ua 
with  definitions,  from  many  dictionaries  and 
encydopedias,  of  the  words  ^'print,"  "printing* 
and  "printed  matter,"  from  which  it  u  argued 
Uiat  the  essential  feature  of  printing  is  not  tba 
substance  on  which  the  printing  is  done,  bul 
the  mode  of  making  the  impreasion.  But  th« 
question  here  is  not  whether  these  iron  show 
cards,  bdng  lithographed  or  printed,  could  be 
styled  "printed  matter"  within  the  meaning  of 
these  words  as  given  by  lexicographers,  oat 
whether  they  were  "printed  matter'  as  those 
words  are  used  in  schedule  M  of  the  Act  of 
March  8, 1888. 

There  was  no  evidence  that  signs  of  this  kind 
were  known  commercially,  or  by  printers,  book- 
binders, dealers  in  books,  pamphlets  or  period* 
icals,  or  others,  as  "printed  matter." 

In  Arthur  Y.  MoUer,  97  U.  8.  866  [24: 10461. 
certain  chromo-llthographs  printed  from  ou 
stones  upon  paper  were  held  subject  to  the 
dutyle^ed  upon  printed  paper;  and  Mr.  Ju^ 
UeetLxmi,  in  delivering  the  opinion  of  the  court, 
says  that  "the  term  '{urinf  or  'printing"  indodea 
the  most  of  the  forms  of  figi^  or  characten 
or  representations,  colored  or  uncolored,  thai 
may  be  impressed  on  a  yielding  surface;"  and 
tiiat  "the  pictures  in  question  were  printed  from 
lithographic  stones,  by  successive  impressions^ 
each  impr&«don  giving  a  different  portion  of 
the  view  and  of  a  different  color.  Like  other 
pictures,  they  are  made  and  used  for  the  pur- 
pose of  ornament  Equally  with  engravinga, 
copper  plates  and  lithographs,  they  are  prints], 
and  properly  fall  within  the  statutory  designa- 
tion of  printed  matter.  If  further  argument 
were  needed  it  would  be  found  in  the  pnndple 
noBcitur  a  eoeiU.  'Printed  matter*  is  named  in 
the.  list  with  engravings,  maps,  charts,  illua- 
trated  papers.  With  tlMse  printed  pictorsa  are 
naturally  associated.** 

Undoubtedly  the  words  "printed  matter"  are 
popularly  considered  as  applying  to  paper  or 
some  similar  substance  commonly  used  to  re- 
ceive the  impression  of  letters,  charactere  or 
figures  by  t3rpe  and  ink,  and  reference  to  tha 
legislation  oi  Congress  demonstrates  that  tha 
phrase  was  used  in  the  schedule  in  qoeatloo  la 
this  sense. 

By  section  18  of  the  Act  of  March  2, 1861, 
fixing  duties  on  imports,  etc,  a  duty  of  fifteen 
per  centum  ad  valorem  was  levied  "on  all  books, 
periodicals  and  pamphlets,  and  all  printed  mat- 
ter and  illustrated  books  ard  papera.''(12  8tat. 
187). 
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In  flection  94  of  the  Act  of  June  80, 1884, 
appears  this  paragraph: 

'*0d  all  printedoooks,  magazines,  pamphlets, 
reviews,  and  all  other  similar  printed  publica- 
tioa8»  except  newspapers,  a  duty  of  five  per 
centum  ad  valorem."  (18  Stat.  267). 

Bt  "Schedule  M,  Sundries,"  of  section  2504 
of  tbe  Reyised  Statutes,  it  \&  provided: 

"Books,  periodicals,  pamphlets,  blank  books, 
bound  or  unbound,  and  all  printed  matter,  en- 
^Tings,  bound  or  unbound,  illustrated  books 
sad  papers,  and  maps  and  charts:  twenty-five 
per  centum  ad  valorem,**  (R.  S.  2d  ed.  474). 

In  flection  2502  of  title  XXXIII  of  the  Re- 
▼iaed  Statutes,  as  enacted  by  the  Act  of  March 
3,  1883,  the  first  paragraph  of  the  schedule 
beaded  "Schedule  M,  Books,  Papers,  etc.," 
reflds: 

"Books,  pamphlets,  bound  or  unbound,  and 
sD  printed  matter,  not  specially  enumerated  or 
^Tided  for  in  this  Act,  engravings  bound  or 
nnboond,  etchings,  illustrate  books,  maps  and 
efaaits:  twenty-five  per  centum  ad  valorem**  (^ 
SUtSlO). 

And  then  follow  nine  paragraphs,  making  ten 
in  aU  in  this  bchedule,  relatinff  to  blank  b<x)ks, 
bound  or  unbound,  and  blank  books  for  press 
copying;  paper,  azed  or  ^lued,  suitable  only 
for  printing  paper;  printing  paper,  unsized, 
Qsed  for  books  and  newspapers  exclusively; 
mamifactarea  of  paper  not  specially  enumer- 
flted;  sheathing  paper;  paper  boxes,  and  all 
other  fancy  boxes;  paper  envelopes;  paper 
bankings  and  paper  for  screens  or  fire-boards, 
paper  antiquarian,  demy,  drawing,  elephant, 
loolBcap,  imperial,  letter,  note  and  all  other 
paper  not  specially  enumerated  or  provided  for 
m  tbe  Act;  pulp,  dried,  for  paper-makers' 
nse. 

It  is  very  dear  that  these  iron  signs  were  not 
dutiable  under  a  schedule  headed  "books,  pa- 
pers, etc,"  and  confined  throughout  to  the  sub- 
ject matter  thus  indicated. 

If  a  duty  had  been  imposed  on  iron  show 
cards  eo  nomine,  the  latter  would  not  have 
been  dutiable  as  "manufactures  of  iron,"  anv 
more  than  "braces  and  suspenders,"  thougn 
made  of  rubber,  were  dutiable  as  "manufac- 
tows  of  rubber"  {Arthur  v.  Davia,  96  U.  8. 
185  [24: 810]).  or  "artificial  flowers,"  though 
Qttde  of  cotton,  were  dutiable  as  "manufao- 
tttw  of  cotton."    Arthur  v.  Bheims,  96  U.  8. 
148  [24: 818J.    The  specific  desipation  would 
pKfidl  over  the  general  words  which  otherwise 
embruxd  the  article.    In  Artl^ur  v.  Jacoby, 
108  U.  a  677  [26: 454],  decorated  porcelain 
^atc  being  subject  to  one  rate  of  duty  and  pic- 
tares  to  another,  it  was  held  that  where  it  ap- 
peued  that  certain  pictures  had  been  painted 
b^  band  on  porcelain,  which,  it  was  proved, 
*  ^  not  in  itself  constitute  an  article  of  china- 
^ue,  bebg  manufactured  simply  as  a  ground 
for  tbe  painting,  and  not  for  any  use  independ- 
ent of  the  paintings,"  they  were  taxable  as  pio- 
tons  and  not  as  decorated  porcelain  ware.  The 
Question  decided,  as  stated V  ^^^  Ohi^Justiee 
Wahe  It  the  dose  of  the  opinion,  was  that '  'the 
Sy^  were  not  diinaware,  but  paintings." 

Bot  here  the  articles  were  clearly  manuf ac- 
^  of  iron,  and  were  not  "printed  matter," 
^|[uUo  the  meaning  of  tbe  clause  relied  on  by 
w  phiotiir,  because  those  words,  as  ^ere 
■4  Applied  only  to  articles  ^uedem  generis 


with  books  and  pamphlets,  which  iron  show 
cards  were  not. 

We  find  no  difficulty  in  concluding  that  the 
case  was  properly  decided,  and  the  judgment  ii 
affirmed. 


NEPm  W.  CLAYTON,  Apf^., 

V. 

THE  PEOPLE  OF  THE  TERRITORY  Off 

UTAH,  ex  ret.  William  R   Dickboh» 

U.  8.  Attorney. 
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Juriediction  acer  territorialrudgments — author- 
ity  exerdeed  under  the  united  States—  Utah 
Act  of  1878  for  deetion  of  auditor— eonJUet 
with  Organic  Act— void  Act— general  office^ 
aequiueenee— part  qf  Act  vaHd. 

L  This  oourt  has  jurisdiction  to  review  a  judgment 
of  the  Supreme  Court  of  the  Territory  of  Utah 
In  which  there  was  drawn  in  question  an  author- 
itj  exercised  under  the  United  States  within  the 
meoolnff  of  the  Act  of  Maroh  8, 1886  (28  Stat.  448), 
such  as  an  authority  exercised  by  the  governor 
of  that  Territory  in  the  appointment  of  an  audi* 
tor  of  publio  aocounts  of  said  Territory,  in  tbe 
place  of  one  who  had  been  elected  as  such  officer. 

8.  Where  the  Supreme  Oourt  of  said  Territory 
based  its  decision  upon  the  power  oonf  erred  upon 
the  governor  by  the  Ttb  section  of  tbe  Organic 
Act  of  Utah  to  make  appointments,  this  power 
was  drawn  in  guestion  and  gives  the  defendant  a 
right  to  have  the  judgment  of  this  oourt  upon  it. 

8.  The  Act  of  the  Legislature  of  Utah  of  1878, 
declaring  that  the  auditor  of  publio  accounts 
shall  be  elected  by  the  voters  of  the  Territory, 
is  void  BO  far  as  it  is  in  conflict  with  the  Organio 
Act  of  September  8,  I860,  creating  the  Territory 
of  Utah,  which  provides  that  the  governor  with 
the  consent  of  the  Legislative  Ooundl  shall  ap- 
point such  officer. 

4.  In  case  of  a  conflict  between  the  Organic  Act 
creating  the  Territory  and  any  Act  of  the  Terri- 
torial Legislature,  the  Act  of  Congress  must  pre- 
vaiL 

6w  The  office  in  question  is  a  general  office,  the 
appointment  to  whioh  is  provided  for  in  the  Or- 
ganio Act  creating  the  Territory,  and  tbe  Legis* 
latnre  of  Utah  cannot  change  the  appointing 
power  and  oonf er  it  upon  anybody  but  the  gov- 
ernor and  CoundL 

8.  The  acquiescence  of  the  people  or  of  the  Legis- 
lature of  Utah  or  of  any  of  its  officers  in  the 
mode  for  appointing  the  auditor  of  public  ac- 
counts is  not  sufficient  to  do  away  with  the  dear 
requirements  of  the  Organio  Act  on  that  subject. 

7.  So  much  of  the  Territorial  Statute  of  Utah  as 
creates  the  office  of  auditor  of  public  accounts 
and  treasurer  is  valid. 

[No.  148.] 

Argued  Dee,  S,  1889.     Decided  Jan.  6,  1890. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  affirming 
a  judgment  of  the  District  Court  of  the  Third 
Judicial  District  of  that  Territory  overruling 
a  demurrer  to  the  complaint  ana  adjudginj^ 
that  the  defendant,  Nephi  W.  Clayton,  is 
usurping  and  unlawfully  holdingand  exercising 
the  oflice  of  territorial  auditor  of  Utah  Terri- 
tory, and  that  he  be  excluded  from  said  office^ 
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tnd  that  he  do  yield  and  deliver  up  the  said 
office  to  Arthur  Pratt,  and  the  books,  oapers 
and  records  belongiDs  to  said  office.    Ajfirmed, 

The  facts  are  stated  in  the  opinion. 

Mesiri,  Eppa  Hanton  and  Jeff.  ChandUr, 
for  appellant: 

It  18  the  established  policy  of  the  federal 

Sivemment  to  permit  the  Territories  to  enjoy 
e  privilege  of  self  goyemment 

Clint&n  V.  Englebreeht,  80  U.  8.  18  WalL 
484  (20:  669);  8m)w  v.  U.  6.  86  U.  8.  18  Wall. 
817  (21:  784). 

The  ^vemor  has  no  power  to  appoint  these 
territorial  officers. 

If  one  part  of  the  Legislative  Act  was  void, 
the  whole  was  void. 

Marris  v.  Carter,  46  N.  J.  L.  260;  Quinlon 
▼.  Rogers,  12  Mich.  168. 

No  part  of  the  Act  creating  the  office  can 
be  separated  from  the  part  directing  how  the 
officers  are  to  be  chosen. 

Morris  v.  Carter,  46  N.  J.  L.  260;  (^uinlon 
▼.  Rogers,  12  Mich  168;  State  v.  Neto  Bruns- 
uiek  Street  db  8,  Comrs.  88  N.  J.  L.  822;  Lath- 
top  V.  MilU,  19  Cal.  618;  StaU  v.  Wheeler, 
26  Conn.  290;  Oampau  v.  Detroit,  14  Mich. 
276;  Meslimeier  v.  State,  11  Ind.  482;  StaU  v. 
Dotaman,  28  Wis.  641;  Coo\ej,  Const.  Lim. 
214,  219. 

Mr,  O.  W.  Chapman*  Sotieitor-Oen.,  for 
appellees. 

.  Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Supreme  Court 
of  the  Territory  of  Utah. 

The  action  was  commenced  in  the  District 
[633]  Court  of  the  Third  Judicial  District  of  Utah 
Territory,  Countv  of  Salt  Lake,  by  a  complaint 
in  the  name  of  the  People  of  the  Territory  of 
Utah,  by  William  H.  Dickson,  United  States 
attorney  ot  said  Territory,  against  the  present 
appellant,  then  defendant,  ^phi  W.  davton, 
under  the  allegation  that  he  had  usurped  and 
intruded  into  the  office  of  auditor  of  public 
accounts  in  and  for  said  Territory  in  the  year 
1879,  and  ever  since  that  time  bad  held  and 
does  still  hold  and  exercise  the  functions  of 
taid  office  without  authority  of  law. 

An  additional  aUegation  in  the  complaint  is 
that,  on  the  18th  day  of  March,  1886,  and  after 
the  final  expiration  and  adjournment  of  the 
Legislative  Assembly  and  Council  of  the  Terri- 
tory, Eli  H.  Murray,  governor  of  said  Terri- 
tory, duly  appointed  Arthur  Pratt  to  be  auditor 
of  public  accounts  of  said  Territory,  and  that 
thereupon  said  Pratt  was  qualified  by  taking 
the  oath  of  office  and  the  execution  of  an 
official  bond,  with  sufficient  sureties,  as  required 
by  law,  and,  on  the  17th  of  March  aforesaid, 
was  commissioned  as  such  officer;  and  that, 
after  being  so  appointed  and  commissioned, 
and  so  qualified,  the  said  Pratt,  on  the  day 
last  mentioned «  demanded  of  defendant  Uiat 
he  surrender  to  him  the  office  and  the  insignia 
thereof,  which  demand  was  then  and  there 
refused  by  the  defendant 

The  petition  also  statee  that  on  several  oc- 
casions during  the  session  of  the  Legislative 
Assembly  previous  to  March,  1886,  the  governor 
had  nominated  and  presented  to  said  Council 
the  name  of  a  fit  person  to  fill  the  office  of  ru- 
ditor  of  public  accounts,  but  the  Cooncfl,  at 
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each  of  said  sessions,  failed  and  refused  to  take 
any  action  thereon,  and  thatithia  was  done 
with  the  fuU  knowledge  of  said  Coancfl  that 
the  defendant  was  then  unlawfully  holding  the 
office  and  exercidng  its  functions. 

The  defendant  answered  this  complaint, 
denying  almost  every  allegation  of  the  petition 
specifi(^y,  or  by  stating  that  he  ia  without 
knowledge  on  the  subject  of  its  averments; 
and  then  proceeded  to  say,  that  on  the  1  at  day 
of  August,  in  the  year  1880,  he  was  a  citizen 
of  the  United  States  of  the  age  of  twenty-one 

{rears  and  was  eligible  to  hola  office  under  the 
aws  of  Utah  Territory;  that  at  the  regular 
election  of  that  year,  on  the  2d  day  of  August, 
1880,  he  was  duly  elected  auditor  of  public 
accounts  for  the  Territory  of  Utah;  ana  that 
thereafter,  to  wit.  in  September,  1880,  Eli  R 
Murray,  the  governor  of  Utah,  issued  to  him, 
under  his  hand  and  the  seal  of  said  Territory, 
a  commission  as  auditor,  which  was  also  signed 
by  the  secretary  of  the  Territory.  Ana  he 
further  alleged  that  since  said  election  of  1880 
no  one  had  been  elected  to  flU  the  office,  nor 
bad  defendant  resigned,  and  that  he  is,by  virtue 
of  that  election  and  the  commission  of  the 
governor,  acting  as  auditor  of  public  accounts 
of  said  Territory. 

The  defendant  also  demurred  to  the  com- 
plaint, and  the  case  was  afterwards  heard 
upon  the  demurrer  of  the  defendant  upon  the 
pleadings  on  file  and  on  the  motion  of  plaintiff 
for  judgment  of  ouster  against  the  deiendant 
In  regard  to  the  motion,  the  court  rendered 
the  following  Judgment: 

"It  is  now  ordered  and  adjudsed  that  the 
said  demurrer  of  the  said  defendant  be,  and 
the  same  is  hereby,  overruled  and  denied;  and 
it  is  furUier  ordered  and  adjudged  that  the  an- 
swer of  .the  said  defendant  is  msuffldent  as  a 
defense  *or  Justification  for  his  holding  and  ex- 
ercising the  functions  of  said  office;  that  the 
said  defendant,  Nephi  W.  Clayton,  is  guilty 
of  usurping  and  unlawfully  hokling  and  exer- 
cising the  &d  office  of  territorial  auditor  of 
Utah  Territory,  and  that  said  defendant  be, 
and  he  is  hereby,  excluded  from  the  said  of- 
fice and  from  exercising  any  of  the  duties  per- 
taining thereto." 

As  to  the  application  of  Pratt  to  be  admittfd 
into  and  hokf  the  office  of  territ<»ial  auditor  it 
rendered  the  following  Judgment: 

"It  is  further  considered,  ordered  and  ad- 
judged that  the  said  Arthur  Pratt  Is  the  law- 
fully appointed  and  commissioned  auditor  of 
said  Territory,  and  is  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond 
as  by  law  required,  to  use,  hold  and  exerdst 
the  said  office,  and  perform  the  duties  thereof 
and  receive  the  emoluments  thereto  belonginir, 
until  his  successor  is  duly  appointed  and  quaB- 
fled. 

"And  it  is  further  ordered  and  adjudged 
that  the  said  defendant,  Nephi  W.  Clayton,  do 
forthwith  yield  and  deliver  up  to  the  said 
ArUiur  Pratt  the  said  office  of  territorial  audi- 
tor, and  aU  the  books,  papers,  keys,  safes,  fur- 
niture, property,  moneys  and  reccmis  belonic- 
ing  or  pertaining  to  the  said  office  or  the  busi- 
ness thereof,  and  that  the  said  plaintiff  have 
and  recover  of  and  from  said  defendant  the 
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eons  herein,  taxed  at  twenty-two  dollars  and 
fifty 


On  appeal  to  the  Supreme  Court  of  the  Ter- 
ritory, taken  by  Clayton,  both  these  judgments 
were  afBxmed. 

The  Legislature  of  Utah,  by  an  Act  approTed 
January  20,  1852,  created  the  offices  of  treas- 
iixer  and  auditor  of  public  accounts,  and  de- 
Uned  the  duties  cd  each.  It  declared  that 
those  officers  should  be  elected  by  the  Joint 
Tote  of  both  houses  of  the  Legislative  Assem- 
Idy,  and  that  their  term  of  office  should  be 
four  Tears,  and  until  their  successors  were 
dcded  and  qualified,  unless  sooner  superseded 
by  Hgislative  election.  An  Act  of  the  Legis- 
ktore,  apfiroyed  February  22,  1878,  declares 
thai  the  territorial  treasurer  and  auditor  of 
public  accounts  shall  be  elected  by  qualified 
Totefs  of  the  Territory  at  the  general  election 
ID  August,  1878,  and  biennially  thereafter. 

The  case  being  tried  on  t»mplftint  and  an- 
swer, the  auction  of  the  defendant  Clavton, 
that  he  was  elected  under  that  law  in  1880  to 
the  office  of  auditor  of  public  accounts,  re- 
odved  the  commission  of  the  governor  upon 
that  election^  was  duly  qualifi^,  gave  bond 
and  entered  upon  the  auties  of  his  office,  must 
he  taken  as  true.    Also  the  all^ation  thoX  no 
other  person  has  since  been  elected  to  the  same 
place,  and  that  he  holds  over  under  the  Act  of 
1862,  Is  to  be  taken  as  correct.    It  must  also 
he  considered  as  established  in  the  case  that 
the  governor  undertook  to  exercise  the  power 
to  ai^int  a  suitable  man  auditor  of  public 
aooounts,  and  that  he  made  proper  and  fit 
nominations  to  fill  that  office  to  the  Council  of 
the  Territory  at  various  times,  upon  which 
th^  declined  to  act;  that  on  the  18th  of  March, 
188S,  when  such  legislative  body  was  not  in 
sosion,  he  duly  appointed  Arthur  Pratt  to  be 
soditor  of  public  accounts  of  said  Territory; 
that  Pratt  thereupon  oualified  by  taking  the 
nroper  oath  and  executing  a  sufficient  official 
Bond,  and  was  on  the  ITth  of  March  aforesaid 
oommissioned  as  such  officer;  that  he  demanded 
of  the  defendant  that  he  surrender  to  him  the 
said  (^ce,  which  demand  was  then  and  there 
0]    lefnsed. 

The  District  Court  of  the  Third  Dudicial 
District  decided  that  the  Act  of  1852,  which 
verted  the  ai>pointment  of  the  auditor  of  pub- 
lic aooounts  in  the  Legislature  bv  a  joint  vote 
of  its  two  branches,  and  the  Act  of  1878,  which 
transferred  the  power  to  fill  this  office  to  an 
Section  by  the  people  of  the  Territory  at  a 

Sneral  election,  were  void,  as  being  in  con- 
st with  the  sevenUi  section  of  the  Organic 
Act  of  September  9, 1860,  creating  the  Terri- 
toiy  of  Utah.  That  Act  i^  the  fundamental 
law  which  confers  upon  the  Territory,  upon 
iti  LegisUiture,  and  upon  its  territorial  officers, 
an  the  powers  which  the  government  of  the 
United  8tates  intended  they  should  exercise. 
9  Stat.  458.  The  seventh  section  is  in  the  fol- 
lowing language: 

"That  all  township,  district  and  county  offi- 
oers,  not  herein  otherwise  provided  for,  shall 
be  ^jpointed  or  elected,  as  the  case  may  be,  in 
SQGh  manner  as  shall  be  provide  by  the  gov- 
sraor  and  Legislative  Assembly  of  the  Terri- 

aof  Utah.    The  governor  shall  nominate, 
by  and  with  the  advice  and  consent  of 
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the  Legislative  Council,  appoint  all  officers 
not  herein  otherwise  provided  for;  and  in  the 
first  instance  the  governor  alone  may  appoint 
all  said  officers,  who  shall  bold  their  offices 
until  the  end  of  the  first  session  of  the  Legia 
lative  Assembly,  and  shall  lay  off  the  neces- 
sary districts  for  members  of  the  Council  and 
House  of  Representatives,  and  all  other  of- 
fices." 

This  part  of  the  Statute  is  reproduced  al- 
most verbatim  in  section  1857  of  the  Revised 
Statutes  of  the  United  States,  as  applicable  to 
all  the  Territories. 

1.  The  first  question  presented  to  us  for  de- 
cision concerns  the  jurisdiction  of  this  court 
to  entertain  the  appeal  from  the  Supreme 
Court  of  the  Territory.  The  law  which  gov- 
erns that  jiulsdiction  now  is  the  Act  of  Con- 
gress of  March  8^  1885  (28  Stat.  448),  and  is 
as  follows: 

**BBiiena<Ml  hy  the  Senate  and  Bimeeqf 
Beprteentatiteaof  the  United /States  qf  America 
in  Oongreee  aeeembled,  That  no  appeal  or  writ 
of  error  shall  hereafter  be  allowed  from  any 
judgment  or  decree  in  any  suit  at  law  or  in 
equity  in  the  Supreme  Court  of  the  District  of 
Columbia,  or  in  the  Supreme  Court  of  any  of  r^^vi 
the  Territories  of  the  United  States,  unless  the  i'''^J 
matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  of  five  thousand  dollars. 

"Sbo.  2.  That  the  preceding  sectionfshall 
not  apply  to  any  case  wherein  is  involved  the 
validity  of  any  patent  or  copyright,  or  in  which 
is  drawn  in  question  the  valicuty  of  a  treaty 
or  statute  of  or  an.  authority  exercised  under 
the  United  States;  but  in  aU  such  cases  an  ap- 
peal or  writ  of  error  may  be  brought  without 
regard  to  the  sum  or  value  in  dispute." 

In  regard  to  the  amount  in  controversy  re- 
quired by  the  first  section  of  this  Act,  we  are 
not  at  all  satisfied  that  any  such  value  can  be 
applied  to  the  office  of  auditor  of  public  ac- 
counts; but  we  have  no  difficulty  in  holding 
that  Uie  record  before  us  presents  a  case  in 
which  there  was  drawn  in  (question  an  author- 
ity exercised  under  the  United  States,  within 
the  meaning  of  the  second  section.  This  au- 
thority was  that  exercised  by  the  governor  in 
the  appointment  of  Arthur  Pratt,  acting  upon 
the  hypothesis  that  there  was  a  vacancy  in 
that  office  which  he  had  a  right  to  fill. 

If  the  legislation  of  the  Territory  of  Utah, 
vesting  this  appointment*  at  first  in  the  Legisla- 
ture 01  the  Territory,  and  afterwards  in  the 
votes  of  the  people  at  a  popular  election,  is 
valid,  of  course  the  governor  had  no  right  to 
make  such  appointment,  and  the  commission 
issued  upon  the  election  of  Clayton  in  1880 
continues  him  in  the  office  until  his  successor 
is  appointed.  Under  the  pleadings  in  the  case 
as  presented  to  us,  it  must  be  held  that  no  suc- 
cessor has  .been  appointed,  unless  the  appoint- 
ment of  Ptatt  be  a  valid  one.  If,  therefore, 
the  governor  had  authority  and  was  the  only 
person  who  had  authority,  under  the  Act  or- 
ganizing the  Territory  of  Utah,  and  under 
section  1857  of  the  Revised  Statutes,  to  make 
this  appointment,  then  Clayton  never  was 
legally  appointed,  never  was  auditor  of  public 
accounts  dejure,  and  the  action  of  the  ffov- 
emor  in  appointing  another  person  to  the  place 
was  valid. 
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It  will  be  obseryed  that  this  second  section 
of  the  Statute,  while  it  is  based  apon  the  gen- 
eral principle  which  is  found  in  the  Act  of 
Conn-ess  allowing  writs  of  error  from  this  court 
to  the  highest  courts  of  a  State,  namely,  to 
protect  psuties  against  the  exercise  of  an  un- 
lawful power  on  the  part  of  the  state  author- 
ities, does  not  use  the  language  which  is  found 
in  that  Act,  that  to  give  this  court  jurisdiction 
the  decision  of  the  state  court  must  be  against 
the  right  or  power  set  up  by  the  party  under 
the  laws  of  me  United  States.  On  the  con- 
trary, this  peculiar  feature  of  the  appellate  ju- 
risdiction of  this  court  over  that  of  the  state 
courts  is  left  out  when  the  matter  comes  to  be 
applied  to  the  Territories,  and  it  is  held  sufli- 
cient  that  there  should  be  drawn  "in  question 
the  validity  of  a  treaty  or  statute  of  or  an  au- 
thority exercised  under  the  United  States;" 
and  it  is  not  required  that  the  decision  of  the 
state  court  should  be  against  the  validity  of 
treaty,  statute  or  authority  so  exercised  or 
claimed.  We  are  therefore  very  clear  that  as 
the  Supreme  Court  of  the  Temtory  of  Utah 
twsed  Its  decision  upon  the  power  conferred 
upon  the  governor  bv  the  seventh  section  of 
the  Organic  Act  of  Utah  to  make  appointments 
to  office,  this  power  was  drawn  in  question,  and 
ffives  the  defendant  Clayton  a  right  to  have  the 
Judgment  of  this  court  upon  it. 

Tne  motion  to  dismiss  the  case  for  want  of 
jurisdiction  is  therefore  overruled. 

3.  The  next  question  presented  to  us  is  the 
alleged  error  of  the  Supreme  Court  of  the  Ter- 
ritory in  holding  that  this  power  was  vested 
exclusively  in  the  govemqr  and  Council  as  re- 
flAids  the  office  of  auditor  of  public  accounts. 
We  are  at  some  loss  to  see  how  there  can  be 
any  doubt  upon  this  question,  if  it  be  admitted 
that  in  case  of  a  conflict  between  Uie  Or^nic 
Act  creating  the  Territory,  of  September  9, 
1850  (9  Stat.  458),  and  any  Act  of  the  Terri- 
torial Legislature,  the  Act  of  Congiess  must 
grevail.  That  Statute  is  not  at  all  ambiguous 
1  its  division  of  the  power  of  appointment. 
"All  township,  district  and  oountv  officers, 
not  herein  otherwise  provided  for,  shall  be  ap- 
pointed or  elected,  as  the  case  may  be,  in  such 
manner  as  shall  be  provided  by  the  governor 
and  Legislative  Assembly  of  the  Territory  of 
Utah. "  This  defines  very  clearly  the  power  of 
the  Legislature  of  Utah  in  providing  for  ap- 
pointments to  office.  The  next  sentence  in  the 
same  section  declares  that  the  governor  shall 
nominate  and,  with  the  advice  and  consent  of 
the  Council,  appoint  all  officers  not  herein  other- 
wise provided  for;  that  is  to  say,  all  officers  of 
the  Territory  who  are  township  officers,  district 
officers  or  county  officers,  shall  be  appointed  in 
such  manner  as  shall  be  provided  by  law. 
namely,  by  a  statute  made  bythe  governor  and 
Le^slative  Assembly  of  the  Territory;  but  all 
other  officers,  all  which  are  not  local  or  con- 
fined in  their  duties  to  some  particular  township, 
district  or  county,  shall  be  nominated  bv  the 
governor  and  by  and  with  the  advice  ana  con- 
sent of  the  Council  appointed. 

That  this  mode  of  aividing  the  power  of 
appointing  to  offices  within  the  Territories  is 
one  to  which  Congress  attached  importance,  is 
•een  bv  the  fact  that  it  was  subsequently 
adoptea  in  the  Organic  Acts  establishing  thte 
Territories  of  Washington,  10  Stat.  175;  uolo- 
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ra4o,  13  Stat  174;  Arizona.  12  Stat.  665;  Dako- 
ta, 13  Stat.  241;  Idaho,  13  Stat.  811;  Montana, 
18  Stat.  88;  Wyoming,  17  Stat  180;  and  it  is  re- 
produced as  applicaSe  to  all  the  Territories  by 
section  1857  of  the  Revised  Sututes. 

The  office  in  question  is  not  a  township  office, 
nor  is  it  a  district  office,  nor  is  it  a  county  office. 
It  is  not  in  any  sense  a  local  dSSce.  It  is  a 
genera]  office,  whose  dirties  concern  and  pervade 
the  entire  Territory  of  Utah,  and  whose  func- 
tions are  performed  for  Uie  benefit  of  the  wh<4(i 
Territory. 

The  sixth  section  t»f  the  Organic  Act  is  re- 
lied on  as  conferring  upon  the  Legislature  of 
Utah  the  authority  to  pass  the  Act  of  1852  and 
the  Act  of  1878  in  question.  The  language  of 
section  six  of  that  Ax^  is  "that  the  teffislative 
power  of  said  Territory  shall  extena  to  all 
rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States  and  the 
provision!  of  this  Act;"  and  it  is  immediately 
following  this  section  that  it  is  declared  that 
the  governor  shaU  nominate  s^d,  by  and  with 
the  advice  and  consent  of  the  OouncO,  appoint 
all  officers  of  the  Territory,  except  township, 
district  and  county  officers.  The  inconsistency 
of  an  Act  which  declares  that  the  Legislature 
shall  appoint  these  officers,  or  that  tl^y  shall 
be  appointed  by  a  popular  election,  with  an 
express  provision  of  the  Organic  Act  that  they  .^^^^. 
shall  be  nominated  by  the  governor  and  ap-  i^^^I 
pointed  by  him  with  the  consent  of  the  Ooon- 
cil,  is  too  obvious  to  require  Ulustratioii.  The 
governor  of  the  Territory,  the  secretary  of  the 
Territory,  the  Judges  of  the  Territory,  the 
United  States  niarebal  and  the  United  States 
district  attorney  are  all  appointed  by  the  Presi- 
dent,— these  all  being  general  officers,  and  nd 
locaL  The  law  then  continues  this  control  of 
the  federal  authorities  over  the  officers  in  the 
Territory  by  declarinfl^  that  wherever  the  oflSce 
is  a  general  office  and  pervades  the  whole  Ter- 
ritory, and  is  not  a  township,  district  or  county 
office,  the  appointment  shall  be  made  by  the 

Stvemor.  It  is  utterly  inconsistent,  both  with 
e  policy  and  the  express  language  of  the 
Statute,  that  the  Legislature  of  the  Territory  of 
Utah  can  change  the  appointing  power  and 


it  in  any  other  body  whatever,  however  popu- 
lar, or  that  in  the  creation  of  officers  of  tliia 
general  character,  whose  duties  and  f unctioot 
pervade  the  whole  Territory,  they  can  confer 
the  appointing  power  upon  anybody  else  but 
the  governor  and  CounciL 

The  question  of  the  conffict  of  a  law  passed 
by  the  Legislature  of  Utah  Territory  with  thia 
same  Organic  Act  is  considered  at  some  length 
in  the  case  of  FerrU  v.  HigUy,  87  U.  S.  30 
Wall.  875  [32:  888].  The  Act  of  Congren 
contains  the  provision  that  "the  ludicial  power 
of  said  Territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts,  and  in 
Justices  of  the  peace;"  and  that  "the  JurisdictkNi 
of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  and  that  of  the  probate 
courts  and  of  Justices  of  the  peace,  shall  be  at 
limited  bv  law."  It  was  urged  in  that  case 
that  an  Act  of  the  Legislature  of  Utah  was 
valid  which  conferred  upon  the  probate  courts 
of  the  Territory  power  Co  exercise  original 
Jurisdiction,  both  civil  and  criminal,  as  well  in 
chancery  as  at  common  Imw,  when  not  prohib^ 
ited  by  legislati  ve  enactment.    This  propoaitioQ 
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wmmspoohBd  by  s reference  to  the  same  clause 
of  the  Ornmio  Act  which  is  relied  on  in  this 
otae,  namdy,  that  the  legislatiye  power  of  the 
Territory  extends  to  sll  riehtfol  sabjects  of 
l^islation  consistent  with  the  Constitution  of 
the  United  States  and  with  that  Act    It  be- 
came a  question  in  Uiat  case,  as  in  this,  whether 
the  law  conferring  this  extraordinary  power 
upon  the  probate  courts  was  consistent  with 
tbe  Organic  Act  which  conferred  the  same 
poweia  uxK>n  the  supreme  and  district  courts 
of  tbe  Territory.     That  law  was  evidently  in- 
tended to  dispense  with  the  jurisdiction  of  the 
courts  of  the  United  States  appointed  by  the 
Piesident  and  Senate,  as  far  ss  it  could  be 
done,  by  inyesthig  tbe  probate  courts,  which 
were  under  tiie  control  of  the  Legislature  of 
the  Territory,  with  the  same  powers  which  the 
former  courts  had. 

While  there  was  no  definition  of  fbe  powers 
of  probate  courts  in  tbe  Organic  Act,  this 
court  held  that  tbe  essentia]  nature  of  probate 
courts  was  not  sudi  as  to  Justify  the  conclusion 
that  they  were  intended  to  exercise  such  powers, 
and  especially  it  was  held  that  it  was  not  com- 
petent for  the  Legislature  to  create  other  courts, 
or  vest  in  other  courts  created  by  the  Organic 
Act  powers  which  had  already  been  yested  in 
tbe  district  and  supreme  courts  of  the  Terri- 
tory, uid  that  therefore  the  Statute  of  the 
Territory  conferring  common-law  and  equity 
forisdiction  on  the  i>robate  courts  was  yoid,  as 
being  in  conflict  with  that  proyision  of   the 
Act  of  Congress.    We  think  the  present  case 
U  much  dearer  than  that,  because  the  Act  of 
Congress  in  unequiyocal  terms  declares  where 
the  appointing  power  to  all  offices  shall  be  de- 
posit^ and  die  power  of  appointment  to  the 
office  now  under  consideration   is  distinctly 
reposed  hi  thegoyemor  and  Council.     The 
Council,  which  we  have  so  often  referred  to, 
was  a  body  constituting  a  part  of  the  Legis- 
htaie  of  the  Territory,  which  answers  to  the 
place  of  a  senate  in  the  general  political  system 
of  the  seyeral  States  and  of  the  federal  ffoy- 
cmment    See  section  4  of  the  Act  to  Establish 
Territorial  Goyemment  for  Utah,  9  Stat.  464 
The  case  of  8now  y.  United  States,  85  U.  S. 
18  Wall  817  [21:  784],  Ib  supposed  to  conflict 
with  these  yiews.    In  that  case,  the  office  of 
attorney-general  was  created  by  an  Act  of  the 
Legislature  of  Utah,  whose  duty  it  should  be 
to  attend  to  all  legal  business  on  the  part  of 
the  Territory  before  courts  where  the  Territory 
was  a  par^,  and  prosecute  indiyfduals  accused 
of  crime  m  the*  Judicial  district  in  which  he 
kept  his  office,  in  cases  arising  under  the  laws 
of  tbe  Territory,  and  such  other  duties  as  per- 
tained to  his  office.    This  was  supposed  to  be 
I]    in  oooflict  with  the  provision  of  the  Organic 
Act,  which  authorized  the  appointment  of  an 
sttoroey  for  the  Territory  by  the  President. 
The  court,  howeyer.  hdd  that  tbe  duties  of  the 
office  created  by  the  Territorial  Legislature 
were  not  identical  with  those  of  the  attorney 
for  tbe  Territory  created  under  the  Organic 
Act,  and  that  it  differed  especially  in  that  his 
foQctions  only  extended  to  the  prosecution  of 
faidiriduals  accused  of  crime  in  tbe  Judicial 
district  in  whidi  he  kept  his  office,  in  cases 
trising  under  the  laws  of  the  Territory,  and 
tbat  for  other  dktrictB  a  district  attorney  should 
be  elected  in  like  manner  and  with  like  duties. 
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And  the  court  with  some  hesitation  based  its 
decision  on  this  ground,  and  on  the  fact  that 
the  Act  bad  been  In  operation  without  contest 
for  many  years. 

It  is  true  that  in  a  case  of  doubtful  con- 
struction the  long  acquiescence  of  Congress 
and  the  general  government  may  be  resorted 
to  as  some  evidence  of  the  proper  construcdon, 
or  of  the  validity,  of  a  law.  This  prindple  is 
more  applicable  to  questions  relating  to  the 
construction  of  a  statute  than  to  matters  which 
go  to  the  power  of  the  Legislature  to  enact  it. 
At  all  events,  it  can  tiuxlly  be  admitted  as  a 
general  proposition  that  under  the  power  of 
Congress  reserved  in  the  Organic  Acts  of  the 
Territories  to  annul  the  Acts  of  their  Legisla- 
tures the  absence  of  any  action  by  Congress  is 
to  be  construed  to  be  a  recognition  of  the  power 
of  the  Legislature  to  pass  laws  in  conflict  with 
the  Act  of  Congress  under  which  they  were 
created. 

The  question  of  the  appointing  power, 
which  is  the  matter  in  controversy  nere,  was 
not  before  the  court  in  that  case.  We  do  not 
think  that  tbe  acquiescence  of  the  people,  or 
of  the  Legislature  of  Utah,  or  of  any  of  its 
officers,  in  the  mode  for  appointing  the  auditor 
of  public  accounts,  is  sufficient  to  do  away 
with  the  clear  requirements  of  the  Organic 
Act  on  that  subject.  It  is  also,  we  think, very 
clear  that  only  that  part  of  the  Statute  of 
Utah  which  is  contrary  to  the  Organic  Act, 
namely,  that  relating  to  the  mode  of  appoint- 
ment of  the  officer, Is  invalid:  that  so  much  of 
it  as  creates  the  office  of  auditor  of  pubfjc  ac- 
counts and  treasurer  of  the  Territory  is  valid; 
and  that  it  can  successfully  and  appropriately 
be  carried  into  effect  by  an  appointment  made 
by  the  governor  and  the  Council  of  the  Terri- 
tory, as  required  in  the  Act  of  Congress.  The 
judgment  of  the  Supreme  Court  of  the  Territory 
(f  Utah  is  c^rmed. 


JAMES  JACK,  Appt^ 

f>, 

THE  PEOPLE  OF  THE  TERRITORY  OP 

UTAH,  ex  rel,  William  H.  Digkbon, 

U.  S.  Attorney. 

(See  S.  0.  Beporter*B  ed.  648,  SiU 

1.  The  same  principles  govem  this  ease  as  govern 
the  case  of  Clayton  y.  The  People  of  the  Territory 
of  Utah,  ex  reL  JXckeon^  ante^  p.  445. 

33.  This  case  differs  from  that  case  only  in  that  it 
concerns  the  office  of  territorial  treasurer  for 
the  Territory  of  Utah. 

[No.  144,1 

Argued  Dec  5,  18S9.    Decided  Jan.  6^  1890. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  affirming 
the  judgment  of  the  District  Court  of  the 
Third  Judicial  District  of  Utah  Territory,  over- 
ruling a  demurrer  and  adjudging  that  the  de- 
fendant, James  Jack,  usurps  and  unlawfully 
holds  the  office  of  territorial  treasurer  of  Utah 
Territory,  and  that  he  be  excluded  therefrom, 
and  that  Bolivar  Roberts  is  entitled  to  hold  said 
office,^and  that  defendant  deliver  to  him  said 
offlce,'^and  all  the  books,  property  and  records 
pertaining  thereto.    Affirmed, 
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The  facts  are  stated  in  the  opinion. 

Mean,  Epp»  Hantoii  and  J&f.  Chandler, 
for  appellant 

Mr,  O.  W.  Clubiniukiit  MieitorQm,,  for 
appellees. 

Mr.  Justice  Miller  deliyered  the  opinion  of 
the  court: 

This  case»  which  is  an  appeal  from  the  Su- 
oreme  Court  of  the  Territoir  of  Utah,  differs 
from  the  preceding  case  of  Clayton  a/^nst  the 
same  appellees,  in  Uie  fact  that  Jack  was 
charged  with  usurping  and  intruding  into  the 
office  of  territorial  treasurer  for  the  Territory 
of  Utah,  as  Clayton  was  alleged  to  he  an  in- 
truder into  the  office  of  auditor  of  public  ac- 
counts. These  two  offices  were  created  by  the 
same  Statute  of  the  Territory,  at  the  same  time, 
and  the  mode  of  election  prescribed  by  that 
Statute  was  changed  at  the  same  time  oy  the 
same  Statute  to  an  election  by  the  people,  and 
Jack  claims  to  have  been  elected  treasurer  at 
the  same  eeneral  election  in  which  Clayton 
was  elected  auditor;  that  he  received  the  com- 
mission of  the  governor  of  the  Territory,  and 
that  he  has  held  the  office  ever  since  by  reason 
of  the  fact  that  no  other  election  had  been  held 
and  no  other  peraon  had  been  lawfully  ap- 
pohited  to  the  office.  The  same  principles  gov- 
ern this  case  as  govern  the  other.  The  judg- 
ment of  the  Supreme  Court  of  the  Territory 
of  Utah  was  based  upon  the  same  grounds, 
and  for  the  reasons  ffiven  by  oa  in  that  caae  toe 
qfflrm  the  Judgment  %n  this. 


WILLIAM  P.  PATRICK  m  al.,  P^$.  in 

Err., 

CHARLES  H.  GRAHAM  bt  aJm 

(See  &  a  Reporter*8  ed  Wt-fSOL) 

(Htfectum  to  evidence,  token  itcUed—<flffei''tion  h 
a  model  as  evidence— personal  knouiulffe —  re- 
fusal to  give  instructions. 


X.  It  oannot  be  permitted  that,  after  the  case  has 
gone  to  a  hearing,  testimonj  submitted  to  the 
jury  and  a  verdict  rendered,  a  party,  for  the  flrst 
time,  shall  state  a  reason  for  hto  objection  to  that 
evidence  which  would  make  good  the  objection. 

a.  This  court  cannot  assume  that  the  ruling  of  the 
court  below  sustaining  an  objection  to  a  model  as 
evidence  was  incorrect,  where  this  court  has  no 
copy  nor  description  of  the  model,  and  the  wit- 
ness who  produced  it  in  court  below  did  not  swear 
to  its  correctness  nor  that  it  would  illustrate  the 
subject. 

8.  Testimony  of  a  witness  as  to  the  quantity  of  ore 
taken  out  of  a  mine  is  properly  rejected  where  it 
does  not  appear  that  the  witness  personally  knew 
anything  about  the  quantity. 

4.  An  exception  wlU  not  besustained  to  the  refusal 
of  the  court  to  give  oertain  Instructions  to  the 
ju^,  where  the  same  Instructions  were  substan- 
tially given,  though  in  different  language,  to 
which  no  exception  was  taken. 

[No.  162J 
Argued  Dee,  10,  2889.       Deeided  Jan,  6, 2890, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  to  review 


a  Judgment  in  favor  of  plaintifEa  in  an  actioa 
to  recover  the  value  of  mineral  ores  converted 
by  defendants  to  their  own  use.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  T.  M,  Patterson  and  G.  S.  Thomas 
for  plaintifite  in  error. 

Mr.  A*  W.  Raeker  for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  off 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado. 

In  that  court,  Graham  and  Guggenheim 
sought  to  recover  of  Patrick  and  others  the 
value  of  certain  mineral  ores  taken  from  the 
Minnie  lode  mining  claim  of  the  plaintitTs  and 
converted  to  their  own  use,  alleging  that  tlie 
defendants  were  guilty  of  a  trespass,  and  thai 
the  quantitv  taken  amounted  to  five  hundred  [^2^1 
tons  of  gold,  silver  and  lead- bearing  ore  of  the 
value  of  $60,085.  To  this  the  defendants  an- 
swered,  adniittlng  that  plain tifts  were  ownera 
in  fee  of  the  Minnie  lode  mining  daim,  but  d»> 
nying  that  they  were  sole  owners  of  said  claim* 
and  insisting  that  Samuel  Harsh  was  a  co-owner 
and  co-tenant  with  theuL  They  deny  the  tree- 
pass  and  conversion  of  the  five  hundred  tone 
or  any  quanti^  of  the  ore,  and  deny  that  the 
ore  was  of  the  value  of  $60,085  or  any  other 
auuL 

A  replication  was  filed  by  plaintiffs  denying 
the  co-ownership  of  Harsh,  and  the  cause  came 
on  for  heating  and  was  submitted  to  a  Jury, 
who  found  in  favor  of  the  plaintiffs,  and  aa- 
sessed  their  damages  at  the  sum  of  $20,779. 
A  motion  was  made  to  set  aside  Uiis  verdict 
and  grant  a  new  trial,  which  waa  overruled, 
and  a  Judgment  entered  for  the  amount  of  the 
verdict  in  favor  of  plaintiffs.  TothisludgmenI 
the  present  writ  of  error  is  prosecuted. 

It  seems  to  have  been  conceded  at  the  trial 
that  the  defendants,  who  owned  the  adjoining 
mineral  claim,  called  the  Colonel  Sellers  lode, 
in  pursuing  that  lode,  had  broken  into  the  vdn 
of  the  plamtiffs,  known  as  the  Minnie  lode, 
which  was  the  prior  and  superior  claim,  and 
that  they  had  taken  therefrom  a  verv  conaider- 
able  Quantity  of  valuable  ore,  which  thev  bad 
mizea  with  the  ore  from  their  own  lode  and 
converted  to  their  own  use,  by  selling  it  with 
theirs. 

The  only  question  in  contest  before  the  lury 
was  the  rule  by  which  the  damages  of  the  piajn- 
tiff  should  be  ascertained.  As  to  that  subject* 
the  plaintiffs  took  one  or  two  exceptions  to  the 
ruling  of  the  court  in  regard  to  the  admiaaioo 
of  testimony. 

The  ground  of  the  first  assignment  of  error 
is,  that  the  court  admitted,  against  the  objec- 
tion of  the  defendants,  cerUin  testimony  of 
Meyer  Guggenheim,  one  of  the  plaintiffs.  In 
his  testimony  Gufgenhehn  undertook  to  detaO 
a  conversation  which  he  had  had  with  Patrick 
and  Whiting,  two  of  the  defendants,  before  the 
bringing  of  the  suit  and  with  rmrd  to  the 
trespass.  The  question  was  asked  him:  "What 
was  said  between  you  upon  the  subject,  com- 
mencing with  the  first  oonversation  you  had, 
if  you  had  more  than  one?  State  what  the  con- 
versation was."  To  this  question,  "the  de>  [ 
fendants,  by  counsel,  then  and  there  objected 
on  the  g^unda ."  But  the  court  over- 
ruled the  objestlon,  and  permitted  the  witnesi 
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to  ■oawer.  Id  bit  aiiBwer  be  stated  tbat  Pat- 
rick admitted  ttiat  tbey  bad  mixed  tbe  ores 
from  tbe  Minnie  mine  and  from  tbe  Colonel 
BeDeii  mine,  and  be  said  tbat  be  bad  written 
to  tbe  parties  in  control  of  the  mine  that  they 
dKmld  set  off  tbe  ground. 

Tbe  objection  taken  here  to  this  testimony  is, 
tbat  it  was  part  of  a  conversation  bad  wiUi  a 
▼Sew  to  a  compromiae  of  tlie  controversy  and 
tbat  it  coold  not  be  used  as  evidence  against  the 
party  for  tbat  reason.  Tbe  testimony  itself, 
Wnff  evidence  of  tbe  conversion  of  tbe  ore  by 
tba  defendants,  with  a  knowledge  tbat  it  was 
the  property  of  plaintiffs,  was  pertinent  as  to 
tbe  measure  of  damages.  It  was,  therefore, 
01^  to  be  excluded,  iiat  all,  on  some  ground 
otblar  than  its  want  of  relevancy  to  the  Iwue. 

Tbe  record  before  us  does  not  show  that  the 
defendants  at  tbe  time  of  tbe  trial  and  at  the 
time  tbat  tbe  objection  was  made  to  tbe  intro- 
duction of  this  evidence  gave  any  reason  at  all 
why  it  should  be  rejected;  much  less  tbe  reason 
wblcb  tb^  now  innst  on. 

It  cannot  be  permitted  tbat,  after  tbe  case  has 
eooe  to  a  hearing,  testimony  submitted  to  the 
jury  and  a  verdict  rendered^  a  party,  for  the 
flrat  time,  shall  state  a  reason  for  bis  objection 
to  tbat  evidence  wliicb  %ya\d  make  tbe  objec- 
tion good.  Tbe  record  is  precisely  as  we  have 
copied  it,  showing  tbat  while  defendants  "then 

and  there  objected  on  tbe  grounds  /  tbe 

record  is  then  silent.  No  grounds  were  stated 
so  far  as  we  know.  F6r  this  reason  we  think 
tbeie  ia  no  error  in  tbe  record  on  tbat  subject. 

If  we  were  inclined  to  have  any  doubt  upon 
this  point,  it  would  be  satisfied  by  theUmguage 
of  tbe  court  in  iu  charge  to  tbe  jury,  wLere  it 
is  said  tbat  "  It  is  in  poof  that  in  going  over  in- 
to tbe  i^aintiffs'  territory  tbe  defendants'  fore- 
man was  in  ignorance  of  tbe  fact  tbat  he  was 
UDOo  plaintiffr  ground,  and  the  question  is 
wnetber,  under  the  circumstances  in  evidence, 
this  amounts  togross  negligence  on  the  psjrt  of 
tlw  defendants.'^  This  cbvge  of  the  court  ac- 
corda  with  tbe  statement  in  tbe  bill  of  excep- 
tioos,  tbat  in  reply  to  further  objection  to  the 
testimony  relating  to  tbe  effort  to  agree,  the 
court  sau  tbat  the  "part  which  is  not  compe- 
tent imder  tbe  rule  will  be  stricken  out"  It  is 
obvious  tbat  tbe  Jury  were  in  effect  told  to  dis- 
regard any  testimony  showing  that  the  trespass 
on  tbe  pan  of  defendants  was  intentional  and 
with  knowledge  of  tbe  riffhts  of  plaintiffs. 

Tbe  next  asslgDment  of  error  is  that  a  wit- 
ness called  by  the  defendants  to  testify  as  to  the 
value  and  quantity  of  tbe  ore  taken  out  of 
plaintiffs'  mine  (after  stating  that  he  had  made 
meaaurements  of  tbe  stope  from  which  the 
plaintiffs'  ore  had  been  taken,  by  which  meas- 
urement be  calculated  the  amount  of  ore  tbat 
bad  been  so  taken)  bad  introduced  a  plat  of  the 
mine  andof  these  measurements.  He  was  then 
asked  tbe  question: 

"  What  proportionlof  tbe  vein  comprised  in 
the  Minnie  and  A.  Y.  mines  does  this  stope 
bear,  accofding  to  your  measurement!  Have 
you  a  model  that  would  show  that? 

"A.  I  have  a  model  here. 

"Q.  Produce  it." 

To  tbe  production  and  exhibition  of  this 
model  tbe  plaintiffs  objected.  Tbe  objection 
wsa  ■nstafaed  by  tbe  court,  and  to  tbU  an  ex- 
its V.B. 


ception  was  taken  by  tbe  defendants.  Tbia 
exception  is  now  urged  as  sufficient  to  reverse 
the  judgment.  But  we  have  no  copy  of  tbe 
mooiel  here.  We  have  no  description  of  it. 
Tbe  witness  did  not  swear  to  its  correctness. 
He  did  not  even  say  that  It  would  illustrate  tbe 
subject  about  which  he  was  testifying.  He 
simply  said  **  I  have  a  model  here."  It  is  im- 
possible for  this  court  to  assume  that  the  Judge 
at  the  triid  was  incorrect  in  refusing  to  pennit 
such  a  model  to  go  in  evidence. 

Tbe  defendant  J.  C.  Whiting  was  introduced 
as  a  witness,  and  in  tbe  course  of  his  testimony 
be  was  asked:  "MTbat  companies  or  smelters 
were  purchasing  ores  from  the  Colonel  Sellers 
mine  durinff  tbe  months  of  March,  April,  May 
and  June,  1888?"  to  which  he  answered  as 
follows: 

"A,  We  bad  In  these  months  a  contract  nm- 
ning  with  tbe  Harrison  smelter,  with  the  Ar- 
kansas Valley,  with  tbe  Colorado  Smelting  and 
Refining  Company,  tbe  Pueblo,  with  the  Kan- 
sas City,  and  with  the  Argentine  Smelting  and 
Refininff  Company.     I  can't  remember  all. 

**Q,  fii  making  settlements  during  this  time 
did  you  receive  duplicate  statements  from  them 
of  toe  amoimts  of  ore  sold? 

"A.  Ordinarily  we  didn't  get  duplicate  sUto- 
ments;  we  got  the  original  statements. 

"O.  You  received  a  statement? 

"i  Yes.  sir. 

"Q.  Can  you  state  what  tbe  gross  receipts  of 
ore  sold  from  the  Colonel  Sellers  mine  for  tba 
month  of  April.  1886,  were? 

**A,  lean. 

"(2.  Now btate  what  they  were. 

"Plaintiffs  object  to  the  question  on  the 
ffround  that  ore  shipments  from  tbe  Colonel 
Sellers  mine  certainly  can  throw  no  light  up- 
on this  case;  also  tM  point  argued  at  len^ctb 
tbat  a  mixture  of  bigb-grsde  ore  from  the  stope 
in  question  with  tbe  low-grade  orea  from  the 
grounds  of  tbe  Colonel  Sellers  mine  would  so 
reduce  tbe  value  per  ton  of  ore  from  plaintiffs' 
property  as  to  make  tbe  statement  on  tbat  ba- 
sis manifestly  unjust  to  tbe  plaintiffs. 

"  Tbe  objection  was  sustained." 

Tbe  coimsel  for  defendant  then  said:  *'I 
have  a  stipulation  from  tbe  other  side  that  tbe 
evidence,  if  received  at  all,  may  be  introduced 
in  tbe  shape  of  ore  statements  verified  by  the 
officers  of  the  smelters  furnishing  them,  so  as 
to  dispense  with  tbe  necessity  of  produdng  so 
many  witnesses."  But  this  stipulation  is  no- 
where produced  in  the  record.  Nor  is  there 
any  veriflcation  of  these  ore  receipts,  nor  any 
proof  whatever  of  their  truth.  The  court,  we 
think,  very  properly  rejected  tbe  testimony  of 
Mr.  Whiting  on  tbat  subject,  for  it  does  not 
appear  tbat  he  himself  persoiMlly  knew  any- 
thing about  the  quantity  of  ore  taken  out  dur^ 
ing  Uie  period  alluded  to. 

Tbeae  seem  to  be  all  tbe  errors  assigned  oo 
which  counsel  for  plaintiffs  in  error  rely.  An 
exception  was  taken  to  tbe  refusal  of  thie  court 
to  grant  certain  prayers  for  instructions  offered 
bf  defendants,  but  these  were  substantially 
given,  although  in  different  language,  in  the 
charge  of  the  court  to  the  Jury.  This  charge 
presented  in  a  dear  and,  as  we  beUeve.  correct 
light  asound  view  of  tbe  questioo  of  damagea 
as  it  relates  to  this  ca^a.    T6  it  oo  excepCioo 
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was  taken,  aor  to  anj  part  of  it  On  the  whole, 
vre  do  not  flod  snj  error  in  the  record,  and  the 
judffment  of  the  Circuit  Court  is  aectnxUnglif  of- 
firmed.  ' 


JULIUS  K  GRAVES.  Appt.^ 

V, 

CHESTER  0.  OORBIN. 


THE  FIRST  NATIONAL  BANK  OP  CHI- 
OAQO.  ILLINOIS.  Appt.. 

CHESTER  0.  OORBIN. 
(See  &  0.  Beporter*a  ed.  071-688.) 

Bemoval  cf  eaueefram  etate  to  federal  eouri— 
fight  ofremouusingle  eontroversif — diversity 
^  dtigenehip—eeparate  dtfeneee—reeersal-^ 
uhen  question  arises. 

1.  The  ease  as  made  by  the  complaint,  and  at  it 
ttood  at  the  time  of  the  petition  for  removal,  ia 
the  teat  of  tbe  right  to  remoTe  the  suit  from  a 
state  to  a  federal  oourt 

S.  Where  a  suit  is  brought  to  reach  the  entire 
property  of  a  limited  partnership,  and  to  dedare 
certain  judgments  against  the  same  yold,  there 
Is,  in  the  suit,  but  a  single  controversy  between 
the  plaintiff  on  the  one  side  and  the  defendants 
who  have  adverse  claims  against  the  property  on 
the  other,  although  there  are  various  defendants 
and  various  claims  by  the  several  defendants. 

t.  Such  suit  is  not  removable  for  diversity  of  ctt- 
iaenship  from  a  state  to  a  federal  court,  by  aome 
of  ithe  defendants  who  reside  in  a  State  different 
from  the  State  of  the  plaintiff,  where  the  other 
defendants  reside  in  the  same  State  as  plaintiff. 

i.  Where  there  is  but  a  single  cause  of  action  tt  la 
not  divisible,  although  each  of  the  several  de- 
fendants has  a  separate  defense. 

i.  Separate  defenses  do  not  create  aeparate  oon- 
troversiss,  within  the  meaning  of  the  Bemoval 
Act. 

C  Where  it  appears  to  this  court  that  the  caae  la 
one  which  is  not  removable,  and  of  which  the 
circuit  court  should  not  have  taken  jurisdiction. 
It  is  the  duty  of  this  court  to  reverse  any  judg- 
ment given  below  and  remand  the  cause,  with 
costs  against  the  party  who  wrongfully  invoked 
the  jurisdiction  of  the  circuit  court. 

T.   The  court,  in  such  a  case,  can  review  a  question 
as  to  the  Jurisdiction  of  the  circuit  court  only  in 
reviewing  its  tlnal  Judgment  or  decree. 
[Nob.  166,  980.] 
Argued  Dec  10,  li,  IS,  1889,  Decided  Jan.  6, 

1890. 

APPEALS  from  decrees  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
ern District  of  Illinois  declaring  certain  Judg- 
ments, entered  on  confession,  fraudulent  as  to 
creditors  of  a  limited  partnership,  and  direct- 
ing the  moneys  collected  by  execution  on  aaid 
Judgments  to  be  paid  into  court  for  the  benefit 
of  the  creditors  of  such  partnership.  Betersed^ 
and  remanded  to  stats  court. 


The  plaintiff,  Oorbin,  and  four  of  the  de- 
fendants are  dtizena  of  Massachuaetta.  One 
of  the  defendants,  the  First  National  Bank  of 
Chicago,  is  a  citizen  of  the  State  of  Dlinoia. 
Twelve  of  the  defendants  are  citizraa  of  Illi- 
nois; four  are  citizens  of  Iowa;  one  isadtisen 
of  New  YoriL,  one  of  Ohio,  two  of  Michinn, 
three  of  Wisconsin  and  one  of  Colorado.  The 
suit  was  commenced  in  the  Circuit  Court  of 
CooIl  County,  State  of  Illinoia.  It  was  re- 
moved to  the  Circuit  Court  of  the  United 
States  on  a  petition  of  the  First  National  Bank 
of  Chicago  on  tbe  ground  that  in  the  suit  there 
is  a  controverqr  whoUjr  between  dtiiena  of 
different  States  and  which  can  be  f ullj  deter- 
mined as  between  them,  to  wit:  a  controversy 
between  said  Banlc,  which  is  a  dtizen  of  tM 
State  of  lUinois,  and  plaintiff,  who  is  a  dtizen 
of  the  State  of  Massachusetts. 

The  facta  are  more  fully  stated  in  the  opin- 
ion. 

Mr.  J.  BL  Flower*  for  appellant: 

The  record  must  show  dozenship  in  order 
to  confer  Jurisdiction  when  that  is  tne  ground 
relied  upon.  All  of  the  defendants  muat  be 
dtizens  of  a  different  State  from  that  of  the 
plaintiff. 

Capron  ▼.  Van  Noorden,  6  U.  S.  2  Cranch, 
126  (2:  229);  Breithaupt  r.  State  Bank  (tf 
Georgia,  26  U.  8.  1  Pet  288  (7:  127);  Brown 
Y.  Keene,  88  U.  8.  8  Pet  112  (8:  886);  Amer- 
ican BiUe  Soc  y.  Price,  110  U.  a  61  (28:  70). 

Nor  can  a  suit  be  removed  from  the  state 
court  into  the  United  States  court  unless  all 
the  parties  on  one  aide  of  the  controversy  are 
dtizens  of  different  States  from  thoae  on  the 
other,  or  unleaa  the  controversy  is  a  separable 
one. 

Orover  d  B.  Sewing  Machine  Oo,  ▼.  FUfrenos 
Sewing  Machine  Co.  86  U.  S.  18  Wall  66S 
(21:  914);  Vannecar  v.  Bryant^  88  U.  8.  21 
Wall  41  (22:  476);  American  Bible  Soc  ▼. 
Price,  110  U.  a  61  (28:  70). 

Mr.  Wnu  J.  lHanntngt  for  appellee: 

The  application  for  removal  takes  with  it  to 
the  federal  court  the  whole  case. 

Barney  v.  Latham,  108  U.  S.  206  j^:  614); 
Langdon  v.  Fogg,  18  Fed.  Rep.  6;  JSerUngr. 
Cotthausen,  16  Fed.  T.ep.  706;  ShOdon  ▼.  Keo- 
kuk Northern  Line  Packet  Oo.  9  Bias.  807; 
Des  Moines  Nat.  d  B.  Cb.  t.  lawa  Homestead 
Oo,  128  U.  S.  662  (81:  202). 

MThen  a  separaole  controversy  is  removed 
the  whole  suit  is  carried  with  It,  and  no  part 
is  left  to  the  determination  of  the  state  oourt 

BuAneU  y.  Kennedy,  76  U.  a  9  Wall.  887 
(19:  786);  Edwards  v.  QmneoHeui  MuL  L.  Ins. 
Co.  20  Fed.  Rep.  462. 

Jfr.  Justice  Blatehford  delivered  the 
opinion  of  the  court: 

On  the  1st  of  March,  1888,  Chester  C.  Corbin 
filed  a  bUl  in  equity  in  the  Circuit  Court  of 
Cook  Coun^,  in  the  State  of  Illinoia,  against 
William  A.  Boies,  Benjamin  B.  Fay,  Ludua 
W.  Conkey  and  Julius  K.  Graves,  who  bad 


Nora.— .^  to  remowAcf  eamse  bvonecf  two  or 
more  d^endants^  andias  to  separabU  eontroMiiies, 
eee  note  to  Sloane  v.  Anderson,  Bk.<e,  p.  8W. 

Astortmovalcf  eofimsto  UnUed  Stateseomtfor 
local  pr^udtos,  ase  iioC«t  to  Galnea  v.  Faeotea.  Bk. 
11,  p.  fiM,  and  to  JeOeiaoQ  y.  DHver,  Bk.  tt,  p.  8BT. 
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^  to  rsmowri  0/ aoiisMAoia  itats  10 /sdirai 
where  a  fsdertd  queeUon  ariest,  ase  note  to  littta 
York  O.  W.  *  Water  Ctow  v.  Kayea.  Bk.  K  p.  Ww 

^fo  removal  cf  oaimm  wnder  Ad  of  187$  onoe- 
eomt  of  euesenshtp^  ase  iioCe  to  Meyer  v.  Delawaee 
Railroad  OonstmoCkMi  On.  Bk.  M^  p.  MIL 
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oompoied  the  limited  paiinenbip  of  Boies, 
Fij  &  G6nkey,  in  wldcli  Graves  was  the 
special  partner  and  the  three  others  were  the 
general  partners,  the  partnership  bein^  formed 
under  a  statute  of  Illinois,  and  doln?  ousiness 
in  Chicago  as  wholesale  grocers  and  unporters. 
The  First  National  Bank  of  Chicago.  Illinois, 
Alvin  F.  Shnmway,  The  Bay  State  Sugar  Re- 
fining Company  of  Massachusetts,  The  First 
National  Bank  of  Westboro',  Massachusetts, 
Walter  Potter,  James  M.  Flower,  Curtis  H. 
Bemy  and  Stephen  S.  Gregory,  the  last  three 
being  a  firm  of  attomeys-at-law,  under  the 
name  of  Flower,  Remr  &  Gregory,  Seth  F. 
Hanchett,  sherilT  of  Cook  County,  IllinoiB, 
and  twenty-one  other  persons  and  corporations 
were  also  made  defendants  to  the  bilL 

The  bin  set  out  that  the  plaintiff  was  the  cred- 
itor of  the  said  limited  partnership,  as  bein^  ^e 
owner  of  two  promissory  notes  made  ana  in- 
dorsed hf  it|  and  made  the  following  averments: 
The  limited  partnershipcarried  on  business  at 
Chicago  from  March,  1882,  until  January,  1888, 
and  contracted  debts  during  that  time  amount- 
ingto  about  $400,000.   On  the  18th  of  January, 
1^,  its  assets  were  insufficient  to  pny  more 
than  about  50  cents  on  the  dollar  of  its  liabili- 
ties, and  during  the  time  named  it  borrowed 
large  sums  of  money,  by  loans  and  discounts  of 
commercial  paper  made  by  it     On  or  about 
December  2, 1882,  the  members  of  the  partner- 
ship, knowing  it  to  be  insolvent,  and  with  the 
intent  to  hinder,  delay  and  de^ud  such  of 
its  creditors  as  thev  did  not  see  fit  to  prefer, 
and  in  oontemplacion  of  its  insolvency,  and 
with  the  intent  to   prefer  certain    oi  their 
creditors,    or    pretended    creditors,    and  to 
evade  the  provisions  of  the  statute  of  Blinois, 
foetended  to   dissolve  the  partnership,  and 
recorded  in  the  office  of  the  county  derk  of 
Cook  Coun^  a  paper  purporting  to  be  a  dis- 
solution of  ft;  but  the  paper  was  a  mere  device 
contrived  by  them  to  evade  the  provisions  of 
ihe  statute,  and  to  give  color  of  validity  to  the 
acts  of  Fay  and  Conkey,  thereinafter  set  forth, 
in  executing  the  ludgment  notes,  warrants  of 
Attorney  and  confesdons  of  judgment  therein- 
after described.    After  the  pretended  dissolu- 
tion Fky  and  Conkey  pretended  to  carry  on  the 
business  under  the   firm   name  of  "Fay  & 
Conkey,"  and  assumed  to  be  the  owners  of  all 
the  ssKts  of  the  limited  partnership.    Boies 
sad  Ckaves  pretended  to  release  and  convey  to 
P^y  and  Conkey  all  their  interest  in  such  assets; 
butsuch  release  was  void  as  against  the  cred- 
itonof  the  limited  partnership.  By  the  statute 
of  Illinois  under  which  the  partnership  was 
]    foimed,  all  of  its  assets  were  pledged  to  the  pay- 
ment of  its  debts  ratably,  and  it  was  the  duty 
of  the  four  partners,  when  they  first  had  knowl- 
edge of  its  insolvency,  or  at  the  time  of  its 
prelended  dissolution,  to  appoint  a  trustee  to 
take  charge  of  its  assets  and  convert  Uiem  into 
money  and  distribute  the  same  ratably  among 
its  creditors.    Fay  and  Con  key,  on  or  about  the 
^  of  January,  1888,  in  pursuance  of  said 
fraudulent  scheme,  ezecutea  in  favor  of  six  of 
the  defendants  seven  promissory  notes  payable 
on  demand,  with  warrants  of  attorney  aimezed 
to  confess  jodprment  for  sudi  amount  as  might 
sppear  to  be  unpaid  thereon,  with  costs  and  6 
per  cent  attorneys'  fees,  the  notes  amounting 
to  $91,858.18,  of  which  one  note,  for  $40,000,  | 
112  U.  S. 


was  in  favor  of  the  First  National  Bank  of 
Chicago,  and  one  note,  for  $17,500,  was  in 
favor  of  the  defendant  Graves'.  On  the  22d  of 
January,  1888,  Judgments  were  entered  in 
the  Superior  Court  of  Cook  County,  Illinois, 
against  Fay  and  Conkey  upon  eacii  of  the 
seven  notes,  together   with  the  costs,  and  5 

Ser  cent  attorneys'  fees,  in  favor  of  the  six 
efendants  mentioned,  there  being  seven  judg- 
ments in  all,  amounting  in  the  aggregate  to 
$95,965.88,  of  which  one  judgment  was  in 
favor  of  the  First  National  Bank  of  Chicago, 
for  $42,000,  and  one  in  favor  of  Graves,  for 
$18,875.  On  or  about  the  22d  of  January,  1888, 
Fay  and  Conkey,  in  further  pursuance  of  said 
fraudulent  scheme,  executed  in  favor  of  fifteen 
of  the  defendants  fifteen  promissorv  notes,  pay- 
able on  demand,  with  warrants  of  attorney  tp 
confess  judgment  annexed,  amounting  in  the 
aggregate  to  $120,999.61,  of  which  one  note,  for 
$87,000,  was  made  in  favor  of  Graves,  one  for 
$6,990  in  favor  of  Shumway,  one  for  $10,000 
in  favor  of  The  Bay  State  Sugar  Befining  Com- 
pany of  Massachusetts,  one  for  $12,000  in  favor 
of  the  First  National  Bank  of  Westboro',  Mass- 
achusetts, and  one  for  $4,800  in  favor  of 
Potter.  On  the  22d  of  January,  1888,  or  be- 
tween that  day  and  the  26th  of  January,  1888, 
inclusive,  there  were  entered  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois  judgments  against  Fav  and 
Conkev  upon  each  of  the  last-named  fifteen 
notes,  in  pursuance  of  said  warrants  of  at- 
torney, together  with  the  costs  and  5  per  cent 
attorneys'  fees,  in  favor  of  fifteen  of  Uie  de- 
fendants, amounting  in  the  aggregate  to  $127,« 
044.61,  of  which  judgments  one  was  in  favor  r57Uj 
of  Graves  for  $28,850,  one  in  favor  of  Shumway 
for  $7,889.50,  one  in  favor  of  The  Bay  State 
Sugar  Refining  Company  for  $10,500,  one  in 
favor  of  the  First  National  Bank  of  Westboro', 
Massachusetts,  for  $12,600,  and  one  in  favor  of 
Potter  for  $4,515.  On  or  about  the  22d  of 
January,  1888,  and  immediately  after  the  entry 
of  the  judgments  in  the  Superior  Court  of 
Cook  County,  the  defendants  Flower,  Remy 
&  Gregory,  as  attorneys  for  the  defendants 
Boies,  Fay,  Conkey  and  Graves,  and  as  at- 
torneys of  record  for  the  respective  plaintiffs 
in  those  Judgments,  caused  execution  to  be 
issued  on  each  of  them  against  the  property  of 
Fay  and  Conkev,  to  the  sheriff  of  Cook  County, 
who,  by  direction  of  the  attorneys,  seized  and 
levied  on  a  large  quantity  of  merchandise,  of 
the  value  of  about  $75,000,  part  of  the  assets  of 
the  limited  partnership.  The  levy  and  seizure 
were  made  in  further  pursuance  of  said  fraudu- 
lent scheme,  and  with  intent  to  delay,  hinder 
and  defraud  the  plaintiff  and  other  creditors  of 
the  limited  partnership,  and  to  give  a  preference 
to  each  of  the  defendants  in  whose  favor  the 
judgments  were  entered.  The  sheriff  has  sold 
the  property  seized,  with  the  exception  of  about 
$12,000  worth  which  was  replevied,  and  hns 
in  his  possession  about  $54,000  as  the  proceeds 
of  said  sales.  Immediately  after  four  of  the 
judgments  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois  were 
entered,  namely,  that  in  favor  of  the  Com« 
merdal  National  Bank  of  Dubuque,  Iowa,  for 
$14,962.50,  that  in  favor  of  Graves  for  ^,850, 
that  in  favor  of  the  Dubuque  County  Bank  of 
Dubuque,  Iowa,  for  $12,  wf,  and  that  in  favor 
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of  the  Importers  and  Traders'  National  Bank 
of  New  York  Gity  for  $16,800,  the  defendants 
Flower,  Remy  and  Gregory,  on  the  22d  of 
January,  1883.  as  the  attorneys  of  Boies,  Fay, 
Con  key  and  Graves,  and  as  the  attorneys  of 
the  plaintiffs  in  those  four  judgments,  caused 
execution  to  be  issued  on  each  of  them,  direct- 
ed to  the  marshal  of  the  district,  against  the 
property  of  Fay  and  Conkey.  The  marshal,  on 
the  same  day,  returned  those  executions  nulla 
[5761  ^''^-  Thereupon,  Flower,  Rem^  and  Gregory, 
as  attorneys  for  the  plaintiffs  in  those  four 
judgments,  filed  a  creditors'  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  alleging  divers  frauds  on 
the  part  of  Fay  and  Conkey,  and  praying  for 
the  appointment  of  a  receiver.  •  That  court  ap- 
pointed as  receiver  the  tL>ndant  Hancock, 
a  brother-in-law  of  Flower,  and  the  books  of 
account  and  assets  of  the  limited  partnership 
were  delivered  to  him  bv  Fay  and  Conkey,  and 
be  has  possession  of  them,  and  is  collecting 
them,  the  drafts,  notes,  accounts  and  choses  in 
action  amounting  to  more  than  $210,000.  Im- 
mediately after  the  entr^  of  the  judgments  in 
the  circuit  court  of  the  United  States  in  favor 
of  seven  of  the  defendants,  including  Shum way. 
The  Bay  State  Suear  Refining  Company,  the 
First  National  Bank  of  Westboro'  and  Potter, 
Flower,  Remy  and  Gregoir,  as  attorneys  of 
Boies,  Pay,  Conkey  and  Graves,  and  as  at- 
torneys for  the  plaintiffs  in  said  seven  judg- 
ments, caused  executions  to  be  issued  upon 
them  to  the  marshal,  against  the  propertv  of 
Fay  and  Conkey.  The  marshal  returned  them 
ntilla  bona,  and  thereupon  Flower,  Remy  and 
Gregory,  as  such  attorneys  and  on  behalf  of 
the  plaintiffs  in  the  seven  ^ud^ents,  filed  a 
creditors'  bill  in  the  said  circuit  court  of  the 
United  States,  alleging  that  Fay  and  Conkey 
had  concealed  their  property,  and  praying  the 
appointment  of  a  receiver.  Hancock  was  ap- 
pointed such  receiver,  or  his  first  receivership 
was  extended.  The  judgments  of  the  circuit 
court  of  the  United  States  were  rendered  in 
pursuance  of  the  said  fraudulent  scheme  on  the 
part  of  Boies,  Fay,  Conkey  and  Graves.  Up- 
on the  entry  of  eadi  of  the  judgments  before 
mentioned,  there  was  addea  to  and  included 
therein  a  sum  e<)ual  to  5  per  cent  of  the  original 
demand  on  which  the  judgment  was  rendered, 
as  attorneys'  fees  for  the  entry  thereof,  the  ag- 

fregate  amount  of  such  attorneys'  fees  being 
10,657.65.  That  amount  was  an  excessive 
charge  for  the  service,  and  was  charged  for  the 
purpose  of  absorbing  to  that  extent  the  assets 
of  the  limited  partnership,  and  Fay  and  Conkey 
are  interested  therein,  and  have  some  secret 
agreement  with  said  attorneys  for  a  division  of 
that  suuL  Flower,  Remy  and  Gregory  are 
and  have  been  the  attorneys  of  Boies,  Fay, 
[577]  Conkey  and  Graves,  and  are  the  attorneys  of 
Hancock,  receiver.  The  pUiintiff  has  applied 
to  Hancock,  receiver,  for  an  examination  of 
the  books  of  the  limited  partnership,  for  the 
purpose  of  ascertaining  what  settlement,  if 
any,  Boies,  Fay  and  Conkey  have  made  with 
Graves,  or  what  settlement  Fay  and  Conkey 
have  made  with  Boies.  But  Hancock  re- 
fused such  examination,  and  said  that  such 
refusal  was  in  accordance  with  directions 
given  him  by  Flower,  Remy  and  Gregory,  as 
^  attorneys.    The  judgments  so  entered  on 
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confession  are,  or  some  one  or  more  of  them  i* 
or  i&re,  fictitious,  and  rendered  for  more  than 
was  due  to  the  plaintiffs  therein  respectively; 
and  this  excess  is  alleged  to  exist  in  regard  to 
twenty-two  of  the  judgments,  including  the 
two  in  favor  of  Graves  and  those  in  favor  of 
the  First  National  Bank  of  Chicago,  Shum  way. 
The  Bay  State  Sugar  Refining  Company,  the 
First  National  Bank  of  Westboro*.  Massiichu- 
setts,  and  Potter.    Fay  and  Conkey,  at  the 
time  the  notes  and  warrants  of  attorney  were 
made  and  the  judgments  were  entered,  knew 
that  the  limited  partnership  was  insolvent:  and 
they  executed  the  notes  ana  warrants,  and  con- 
fessed the   judgments,  vrith  the  intention  of 
paying  and  securing  to  each  of  the  persons  in 
whose  favor  the  notes  and  warrants  were  ex- 
ecuted and  the  judgments  were  confessed  a 
preference  over  any  other  creditors  of  the  Urn- 
ited  partnership.    The  confessions  were  unlaw- 
ful acts,  prohibited  by  the  statute  of  Illinois, 
and  the  judgments  ana  all  acts  done  in  porta- 
ance  thereof,  and  all  process  issued  tbereon, 
and  all  acts  done  under  such  process,  are  void. 
None  of  the  persons  or  firms  in  whose  favor 
the  notes  were  given  knew  of  the  execution  of 
them  until  after  judgment  had  been  entered 
thereon,  and  all  of  the  judgments  were  entered 
without  the  knowledge  or  consent  of  the  persons 
mentioned  as  plaintiffs  therein.    None  of  the 
notes  were   made  in  the   ordinary  course  of 
business,  but  they  were  all  made  with  intent 
on  the  part  of  Vky  and  Conkey  to  carry  out 
the  said  fraudulent  scheme;  and  all  of  the  judg- 
ments were  entered  by  Flower,  Remy  era 
Gregorv,  by  dliection  of  Fay  andConk^  or  of 
Fay.    The  pro|ierty  so  taken  on  execution  bj 
the  sheriff  of  Cook  County,  and  the  assets  ao 
transferred  to  the  possession  of  Hancock  •• 
receiver,  constitute  the  whole  of  the  assets  of 
the  limited  partnership;  and  itabona  fide  debCa 
amount  to  about  $400,000. 

The  bill  waives  answers  on  oath,  and  prmvt 
for  a  decree  that  the  pretended  tranaf er  of  the 
assets  of  the  limited  partnership  to  Fay  and 
Conkey  was  fraudulent  and  voia;  that  dkch  of 
the  judgments  so  entered  on  confession,  the  ex- 
ecutions issued  and  the  proceedings  thereon,  or 
on  their  return,  and  everytbinff  done  under  the 
judgments  and  executions,  or  in  any  suit  baaed 
on  any  of  the  judgments,  and  every  sale  or 
transfer  involving  any  of  them,  be  declared 
void;  that  it  be  decreed  that  all  of  the  goods 
levied  upon  under  the  executions,  and  the  as- 
sets taken  possession  of  by  Hancock  as  reodver. 
are  the  property  of  the  limited  partnership,  asa 
as  such  subject  to  the  lien,  and  charged  with 
the  payment,  of  the  debt  due  to  the  plaintiff, 
and  all  other  debts  owed  by  the  limited  part- 
nership, ratably;  that  each  of  the  defendants 
be  decreed  to  pay  to  the  receiver  to  be  appoint- 
ed in  this  suit  whatever  money  they  have  re- 
odved^by  virtue  of  their  respective  judgments  or 
any  suit  based  thereon,out  of  said  property;  that 
such  money  and  all  moneys  realizea  by  such 
receiver  from  the  assets  of  the  limited  partner- 
ship be  paid  to  its  creditors  ratably;  that  such 
receiver  be  appointed,  to  convert  the  proper^ 
into  money  and  distribute  it;  that  the  defena- 
anti  Flower,  Remy,  Gregory  and  the  shoiff  be 
temporarily  enjoined  from  paying  over  to  any 
person  any  proceeds  of  the  property  of  the  lim- 
ited partnership,  which  th^  sow  have  or  mi^ 
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teeafler  xeodwe  under  any  of  said  Judgments, 
execotkins  or  creditors'  bills;  and  that  sach 
totandiofi  be  made  perpetual  on  a  hearing. 

Boies,  Fkj  jUonkey,  the  First  National  Sank 
«f  Cldcago,  Flower,  Remj  and  Gregory,  the 
•beriff  of  Cook  Oounty,  and  four  others  of  the 
defendants,  were  served  with  a  summons. 
Fk>wer,  Remy  and  Oregoiy  entered  an  appear- 
ance in  tbe  suit  for  Boies,  Fay  and  Gonkey  on 
the  2l8t  of  March,  1888,  and  on  the  2d  of  April, 
1888,  also  altered  an  appearance  for  themsdves, 
tbe  aberiif  of  Cook  County  and  two  others  of 
tbe  defendants. 

On  tbe  dd  of  April,  1888.  Flower,  Remy  and 
GregoTT,  as  solicitors  for  the  defendant  the 
First  National  Bank  of  Chicago,  served  on  the 
foliciiots  for  the  plaintiff  a   notice  that,  on 
tbe  4th  of  April,  1888,  they  would  present  to 
tbe  Circuit  Court  of  Cook  County  a  petition 
*  and  bond,  on  behalf  of  that  Bank,  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  DistricWof  Illi- 
nois, and  ask  for  an  order  removing  the  cause. 
The  petition  and  bond  were  presented,  both  of 
tbem  dated  April  2,  1888.    The  petition  was 
sworn  to  by  tbe  defendant  Flower,  one  of  the 
firm  of  Flower.  Remy  &  Gregory,  who  also  exe- 
cuted tbe  bond  as  surety.    The  petition  is  made 
by  tbe  first  National  Bank  of  Chicago.  Illinois, 
and  ifl  entiUed  in  the  suit,  naming  as  defend- 
ants tboae  against  whom  the  bill  prays  process. 
It  states  "  £at  tbe  controversy  in  «dd  snit  is 
between  citizens  of  different  States,  and  that 
your  petitioner  was  at  the  time  of  tbe  com- 
mencement of  this  suit  and  still  is  a  citizen  of 
the  State  of  Blinois;  that  Chester  C.  Corbin, 
the  complainant,  was  then  and  still  is  a  citizen 
of  tbe  State  of  Massachusetts;*'  that  twelve  of 
tbe  defendants  '*were  then  and  still  are  citizens 
of  tbe  State  of  minois;"  that  four  of  them 
"were  then  and  still  are  citizens  of  the  State  of 
Iowa;"  that  one  of  them  was  then  and  still  is  a 
eitizen  of  tbe  State  of  New  York;  one,  of  the 
State  of  Ohio;  two,  of  the  State  of  Michigan; 
three,  of  the  State  of  Wisconsin;  one,  of  the 
State  of  Colorado;  '*  that  the  defendants.  The 
Bay  State  Sugar  Refining  Company,  the  First 
Rational  Bank  of  'Westboro*,  Alvin  F.  Shum- 
wav  and  Walter  Potter,  were  then  and  stfll  are 
citizens  of  the  State  of  Massachusetts;"  and 
that  "in  the  said  snit  above  mentioned  there  is 
a  oootroversy  which  is  whollv  between  citizens 
of  different  States,  and  whidn  can  be  fully  de- 
termined as  between  them,  to  wit,  a  controver- 
ty  between  the  said  petitioner,  who  is  a  dtizen 
of  tbe  State  of  Illinois,  and  the  said  complain- 
ant, Chester  C.  Corbin,  who  is  a  citizen  of  the 
State  of  Massachusetts." 

No  order  appears  to  have  been  made  by  the 
state  conrt  on  the  presentation  of  the  petition 
and  bond,  bat  the  clerk  of  that  court,  on  the 
9th  of  Apdl,  1888.  signed  a  certificate  under 
its  seal  to  a  transcript  of  the  record  in  that 
}]  coort,  which  was  filea  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
IlHDots  on  tbe  11th  of  April,  1888;  and  tbe 
ttose  has  since  proceeded  in  the  latter  court. 
The  cause  was  put  at  issue,  proofs  were  taken 
W  the  respective  parties,  and,  on  tbe  17th  of 
Kovember,  1885,  a  decree  was  made  by  the 
court,  finding  as  facts  that  on  or  about  the  20th 
cf  August.  1882,  tbe  limited  partnership  com- 
posed of  Botes,  Fay,  Conkey  and  Craves  was 
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insolvent,  and  so  continued  to  the  termination 
of  its  business,  with  the  knowledge  of  each  of 
the  members  thereof;  that,  with  such  knowl- 
edge, such  members  continued  to  do  business 
until  tbe  22d  of  January,  1888,  when  Fay  and 
Conkey,  assuming  to  be  successors  of  Boies 
Fay  &  Ck)nkey,  confessed  seven  Judgments  in 
tbe  Superior  Court  of  Cook  County,  one  of 
them  in  favor  of  the  First  National  Bank  of 
Chicago  and  one  in  favor  of  Craves,  and  fifteen 
judgments  in  the  said  circuit  court  of  the 
United  States,  one  of  them  in  favor  of  Graves, 
one  in  favor  of  The  Bay  State  Sugar  Refining 
Company,  one  in  favor  of  Shumway.  one  in 
favor  of  the  First  National  Bank  of  Westboro'. 
Massachusetts,  and  one  in  favor  of  Potter;  that 
the  members  composing  the  limited  partner- 
ship of  Boies.  Fay&  Conkey  went  through  tbe 
form  of  a  dissolution  thereof,  for  the  purpose 
of  defeating  tbe  statute  of  Blinols  which  pro- 
hibited insolvent  limited  partnerships  from 
preferring  creditors,  and  to  defraud  a  part  of 
their  creditors;  that  such  partnership  was  still 
subsisting  at  the  time  of  the  confession  and  en- 
try of  each  of  tbe  judgments;  that  tbe  judg- 
raents  were  confessed  to  prefer  certain  credi 
tors,  but  chiefly  to  save  Cfraves  from  loss  on 
account  of  said  partnership  or  on  account  of 
liabilities  incurred  by  him  on  commercial  paper 
made  by  or  on  behalf  of  it;  that  immediately 
after  the  Judgments  were  entered  in  tbe  Supe*  [581] 
rior  Court  of  Cook  Coimty,  Graves  and  Fay 
caused  executions  to  be  issued  thereon  to  tbe 
sheriff  of  that  coimty,  who  levied  them  on  all 
the  stock  in  trade  and  merchandise  of  the  lim- 
ited partnership,  and  sold  the  property  at  pub- 
lic sale,  and  with  its  proceeds,  on  February  26, 
1888,  paid  to  the  First  National  Bank  of  Chi- 
cago, on  its  ludgment,  $40,000,  and  on  the 
same  day  paicT  to  Graves,  on  his  Judgment  in 
the  Superior  Court  of  Cook  County,  $9,791.18; 
that  tbe  defendants  Flower,  Remy  and  Gregory 
were  employed  as  counsel  by  tbe  limited  part- 
nership, and  by  Graves  on  his  own  behalf,  to 
enter  the  judgments  bv confession,  and  to  advise 
and  represent  tbe  said  firm  and  Graves  in  and 
about  all  matters  and  tbines  affecting  it  and 
Graves,  and  received  from  them  $2,600  for  serv- 
ices rendered  and  to  be  rendered  in  that  be- 
half; that  each  of  the  Judgments  were  confessed 
for  the  full  amount  due  the  several  preferred 
creditors,  and  in  some  cases  for  more  than  was 
due.  and  for  5  per  cent  in  addition  thereto  for 
attorneys'  fees,  which  latter  amount  was  in- 
tended as  a  provision  for  Flower.  Remy  and 
Gregory  out  of  the  assets  of  the  limifed  part- 
nership; and  that  they  received  witho  at  right, 
out  of  such  assets,  on  .account  of  attorneys' 
fees,  $8,559.80. 

The  decree  furtber'found  tnat  Fay  and  Con- 
key had  each  taken  from  the  assets  of  tbe  firm, 
and  fraudulently  appropriated  to  his  own  use, 
certain  specified  sums  of  money;  that  Graves 
had.  on  tbe  21st  and  22d  days  of  January.  1888. 
fraudulently  appropriated  to  his  own  use  drafts 
and  checks  belonging  to  the  limited  partner- 
ship, amounting  to  p, 741.88;  that  on  the  22d 
and  28d  days  of  January,  1888,  and  after  the 
levy  of  tbe  executions  aforesaid.  Flower,  Remy  * 
ana  Gregory  collected  drafts  and  checks  be- 
longing to  the  limited  partnership,  amounting 
to  $1,927.96,  which  they  still  held;  that  the 
Judgments  in  favor  of  tbe  Dubuque  County 
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Bank,  tbe  Commercial  National  Bank  and  the 
Importers  and  Traders*  National  Bank  were 
confessed  at  tbe  special  instance  o£  Graves; 
that  the  judgment  m  favor  of  the  CJommercial 
National  Bank  was  not  an  indebtedness  due 
from  the  limited  partnership  to  the  bank;  that 
Graves  owes  that  partnership  a  sum  eqiial  to 
its  assets  which  had  been  applied  by  his  direc- 
tion in  payment  of  the  last-named  three  judg- 
ments; that  in  a  creditors'  suit  brought  by 
Graves  and  the  last-named  three  banks  against 
Fay  and  Conkey,  Hancock  as  receiver,  and 
with  the  funds  in  his  hands  as  such,  paid  to 
said  three  banks  in  the  aggregate  $41,525.59, 
and  to  Graves,  on  his  judgment  in  the  circuit 
court  of  the  United  States,  $27,282.50;  that  in 
a  certain  other  suit  by  creditors'  biU  in  waid 

|K82]  circuit  court  of  the  United  States,  wherein  The 
Bay  State  Sugar  Refining  Company,  Shum- 
way,  the  First  National  Bank  of  Westboro', 
Massachusetts,  Potter  and  three  other  persons 
were  plaintiffs,  and  Fay  and  Conkey  were  de- 
fendants, and  in  which  also  Hancock  was  re- 
ceiver, he  paid,  out  of  the  assets  in  his  hands 
as  such  receiver,  to  The  Bay  State  Sugar  Re- 
fining Company,  on  its  judgment,  $2,000,  to 
that  company  on  the  judgment  in  favor  of 
Shumway,  $1,898,  to  the  First  National  Bank 
of  Westboro',  on  its  judgment,  $2,400,  to  Po^ 
ter,  on  his  judgment,  ^60,  and  to  the  other 
three  persons  $2,060  in  all ;  that  the  two  credi- 
tors' bills  above  named,  one  brought  by  the 
Commercial  National  Bank  and  others,  and  the 
second  brought  by  The  Bay  State  Sugar  Re- 
fining Company  and  others,  were  each  brought 
and  prosecuted  with  the  intention  of  defraud- 
ing the  creditors  of  the  limited  partnership  of 
their  just  rights;  that  Fay  and  Conkey  con- 
sented to  the  filing  of  said  bills  and  the  appoint- 
ment of  a  receiver  thereunder;  and  that  the 
limited  partnership  was  indebted  to  the  plain- 
tiff in  the  sum  of  $4,859.81. 

The  decree  then  proceeded  to  adjudge  that 
all  the  property  and  effects  held  by  the  umited 
partnership  on  the  20th  of  August,  1882,  and 
subsequently  thereto,  and  when  the  judgments 
were  confessed,  were  a  special  trust  fund  for  the 
payment  of  the  firm  debts  ratably  among  its 
creditors;  that  Graves  pay  to  the  clerk  of  the 
court  within  thirty  days,  for  the  benefit  of  tbe 
plaintiff  and  such  other  creditors  of  the  limited 
partnership  as  should  prove  their  right  to  share 
in  the  distribution  of  the  assets  of  the  firm, 
$100,796.71,  with  interest;  that  Flower,  Remy 
and  Gregory  in  like  manner  pay  to  the  clerk  of 
the  court  $9,886.57;  that  Fay  and  Conkey  pay 
in  like  manner  $2,728.92;  that  execution  issue 
against  the  property  of  such  defendants  re- 
spectively, in  case  oi  nonpayment;  referring  it 
to  a  master  to  take  proof  of  the  debts  of  the 
creditors  of  the  limited  partnership;  diarging 
Graves,  Fay  and  Conkey  with  the  coats  of  the 
cause;  and  reserving  all  matters  not  deo'eed 
upon,  including  the  nght  to  decree  against  the 
creditors  in  whose  favor  the  Judgments  were 
confessed,  with  leave  to  the  pfidnoff  to  apply 

[4(831  ^orsuch  further  order  as  mignt  be  necessary  in 
relation  to  any  matter  not  finally  determined 
by  that  decree. 

Graves  and  Flower,  Remy  and  Gr^rr 
prayed  separate  appeals  to  this  court,  which 
.Yem  allowed.    The  appeal  of  Flower,  Remy 
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and  Gregory  was  afterwards  dismissed  while 
it  was  pending  in  this  court. 

On  the  28d  of  January,  1888,  the  plaintiff 
and  other  creditors  of  the  limit^  piutnership, 
having  proved  their  claims  before  the  master  to 
the  amount  of  $125,737.84  (and  the  master  hav- 
ing reported  in  favor  of  said  claims  on  tbe  9th 
of  July,  1886),  filed  a  petition  in  the  cause,  stat- 
ing that  Graves  had  failed  to  pay  any  part  of 
the  amount  decreed  against  him;  that  but  very 
little  more  had  been  realized  under  the  decree 
of  November  17,  1885,  than  sufficient  to  pay 
the  costs,  expenses  and  solicitors'  fees  incumd 
in  the  suit;  and  that  the  petitioners  inaiated  that» 
under  the  proofs  already  taken,  they  were  en- 
titled to  a  decree  against  the  First  National 
Bank  of  Chicago  for  $50,000.  They  therefore 
prayed  for  a  decree  against  that  Bank,  requir- 
mg  it  to  pay,  within  thirty  days,  to  tbe  reodver 
in  the  cause,  $50,000,  with  interest  at  6  per 
cent  per  annum  from  March  1, 1888. 

On  the  28d  of  April,  1888,  the  dnmit  comt^ 
held  bv  Judge  Gresham,  delivered  an  (^infon 
(84  Fed.  Rep.  692),  in  which  it  redted  the 
grounds  on  which  the  decree  of  November  17» 
1885,  had  been  made,  and  ordered  a  decree 
against  the  First  National  Bank  of  Chicago. 

The  decree  was  entered  on  the  8d  of  May» 
1888.  It  found  that  on  the  judgment  for 
$40,000  in  favor  of  the  Bank,  confessed  by  Tmj 
and  Conkey  as  successors  oi  the  limited  part- 
nership, on  January  22,  1888,  the  Bank  had, 
on  or  about  February  26, 1888,  received  out  of 
the  sale  of  the  assets  of  that  partnership  ^  the 
sheriff,  on  an  execution  in  its  favor,  $88,706.85: 
that  at  the  time  of  the  pretended  dissolution  of 
the  partnership,  in  October,  1882,  and  on  tbe 
2d  of  December,  1882,  and  hiter,  the  Bank 
knew  that  such  partnership  was  insolvent  and 
unable  to  pay  all  its  creditors,  and  knew  that 
the  contract  for  its  dissolution  was  a  pretended 
one  and  entered  into  for  the  purpose  of  protect- 
ing Graves  from  liability  as  special  partner  and 
as  indorser  for  the  firm;  that  the  Bank  co- 
operated with  the  members  of  the  partnership 
for  the  accomplishment  of  such  purpose;  and  [584] 
that  the  iudgment  was  confessed  for  that  pur- 
pose, and  to  obtain  an  illegal  preference  over 
other  creditors.  It  decreed  that  the  Bank  pay 
to  the  receiver  within  thirty  days  the  sum  so 
received,  with  interest  at  6  per  cent  from  Feb- 
ruary 26, 1888,  amounting  in  all  to  $50,721.95: 
and  that,  if  it  were  not  paid,  execution  should 
issue  against  the  property  of  the  Bank. 

The  Bank  prayed  an  appeal  to  this  court. 
The  record  on  the  appeal  of  Graves  was  filed 
in  this  court  October  11,  1886,  and  the  record 
on  the  appeal  of  the  Bank  was  filed  October  17. 
1888. 

Both  of  the  appeals  have  been  argued  in  full 
on  the  merits.  But  the  preliminary  question 
arises  as  to  the  jurisdiction  of  the  circuit  court 
in  the  case,  by  virtue  of  the  removal  of  the 
cause  from  the  state  court  on  the  petition  of  the 
Bank:  and  the  point  is  taken  by  the  respective 
appellants  that  the  circuit  court  acquired  no 
Jurisdiction,  because  at  the  time  of  the  com- 
mencement of  tbe  wait  and  at  the  time  of  its 
removal,  as  appears  by  the  petition  for  removal, 
the  plaintiff  and  four  of  the  defendants,  name- 
ly, Shomway,  Potter,  The  Bay  State  Sugar  Re- 
filling Company  and  tlie  FbH  x^ational  Bank  of 
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Wcstboio'.  were  all  of  them  citizens  of  Maflsa- 
chueetti.  The  detennination  of  this  question 
most  depend  upon  whether,  at  the  time  of  the 
commencement  of  the  suit,  there  was  a  separa- 
ble controyersy  between  the  plaintiff  and  the  pe- 
titioner for  remoTal,  the  First  National  Bank  of 
Chicaira  If  there  was  but  a  single  controver- 
Bj  in  ttie  entire  cause,  of  course  there  could  be 
DO  separable  controversy  between  the  plaintiff 
md  the  Bank. 

By  sectioo  2  of  the  Act  of  March  8, 1875, 
diap.  187  (18  Stat.  470),  under  which  the  re* 
moval  took  place,  it  was  provided  that  when, 
in  anrsuit  mentioned  in  the  section,  "there 
shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  States,  and  which  can  be 
fuUy  determined  as  between  them,  then  either 
one  or  more  of  the  plaintiffs  or  defendants  ac- 
tually interested  in  such  controversy  mav  re- 
move said  suit  into  the  c^uit  court  of  the 
United  States  for  the  proper  district"  The 
petition  for  removal  states  that  in  the  suit 
,  "there  is  a  controversy  which  is  wholly 
iM5 '  between  citizens  of  different  States,  and  which 
can  be  fuQy  determined  as  between  them," 
namely,  a  controversy  between  the  plaintiff  and 
the  Bank.  But  we  are  of  opinion  that  there 
was  in  the  suit  but  a  single  controversy,  and 
that  that  controversy  was  not  wholly  between 
dtlieDS  of  different  States.  There  were  va- 
rious brancbea  of  the  cootroversv,  various  de- 
feodanta,  and  various  claims  by  tne  several  de- 
feodanti;  bol  the  controversy  was  between  the 
plaintiff,  on  the  one  side,  and  the  defendants 
who  were  alleged  by  the  bill  to  have  chdms  ad- 
vetsdy  to  the  plaintiff  against  the  proper^  of 
the  limited  partnership,  asa  whole,  on  the  other 
dde. 

The  case  as  made  br  the  bin,  and  as  it  stood 
at  the  time  of  the  petition  for  removal,  is  the 
lest  of  the  ri^t  to  removal.  The  bill  was  filed 
lo  readi  the  entire  proper^  of  the  limited  part- 
nership. In  order  to  do  that,  it  was  necessauy 
to  sweep  away  not  some  but  all  of  the  confessed 
Judgments  uid  all  the  rights  obtained  by  exe- 
cutions and  levies  thereunder,  and  to  restore  to 
the  assets  and  monevs  of  the  partnership  in  the 
hands  of  the  court  tne  assets  and  moneys  which 
had  been  fraudulently  diverted  therefrom  by 
the  members  of  the  partnership,  with  the  co- 
operatioQ  of  the  various  defendants.  The  bill 
states  that  promissory  notes  were  given  in  favor 
of  the  four  defendants  who  were  dtizens  of 
Massachusetts;  that  Judgments  on  confession, 
in  pursuance  of  warrants  of  attorney,  were 
leodercd  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinois, 
aninst  Fay  and  Conkey,  in  favor  of  the  four 
MssBschusetts  defendants:  that,  immediatdy 
after  the  entry  of  those  Judgments,  Flower, 
RemT  and  Or^ry,  as  the  attorneys  of  the 
members  of  the  Hmited  partnership,  and  as  the 
attorneys  of  record  for  the  plaintiffs  in  those 
Judgments,  caused  executions  to  be  issued 
tbemm  to  the  marshal  of  the  district,  against 
ruMKi  the  property  of  Fsy  and  Conkey;  that  the  same 
i^^^J  wcte  retnnied  nulla  bona;  that  tbereopoQ 
Flower,  Remvand  Or^;orT,  assuchattom^fs, 
and  on  behatf  of  the  philntiffs  in  said  four 
Judgments  and  In  three  others,  filed  a  creditors' 
unln  the  drcnlt  courtof  the  United  States,  to 
reach  the  pioperty  of  Fay  uid  Conkey,  In 
whidi  suit  a  recdver  was  appointed;  that  the 
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said  four  judgments  were  entered  in  pursuance 
of  the  fraud tJent  scheme  alleged  in  the  bill,  on 
the  part  of  the  members  of  the  limited  partner- 
ship, to  hinder,  delay  and  defraud  Its  creditors, 
and  evade  the  provisions  of  the  statute  of  Illi- 
nois, and  to  prefer  the  plaintiffs  in  those  several 
Judgments  over  other  creditors;  that  the  four 
udgments  in  favor  of  the  dtizens  of  Massa- 
chusetts were  largely  in  excess  of  the  amount 
due  to  them  respectively  at  the  time  of  the  entry 
of  the  Judgments;  and  that  those  Judgments  are 
void.  It  prays  for  a  decree  declaring  the  four 
Judgments  to  be  void,  and  directing  the  pay- 
ment to  the  recdver  of  all  moneys  received  by 
such  four  defendants  under  the  Judgments  or 
under  any  proceedings  based  thereon.  These 
allegations,  with  the  others  contained  in  the 
bill,  made  but  a  dngle  controversy,  as  to  all  of 
the  defendants.  Tne  relief  asked  could  not 
have  been  granted  unless  all  who  were  mado 
defendants  were  parties.  Therefore,  all  of 
them  were  necessary  parties. 

In  Brinkerhqff  v.  Brown,  6  Johns.  Ch.  189,  it 
was  held  that  a  creditors'  bill  could  be  filed 
i^inst  several  persons  relative  to  matters  of 
the  same  nature,  forming  a  connected  series  of 
acts,  all  intended  to  defraud  and  injure  the 
plaintiffs,  and  in  which  all  the  defendants  were 
more  or  less  concern^,  though  not  Jointly  In 
each  act.  The  case  there  arose  on  a  demurrer 
to  the  biU.  It  was  urged  that  the  biU  was 
multifarious  in  uniting  all  the  defendants  and 
distinct  and  unconnected  matters.  Fraud  was 
chaiged  against  the  five  trustees  of  the  Qene- 
see  Company,  in  confessing  Judgments  and 
causing  tne  property  of  the  companv  to  be  sold. 
There  was  a  charge  of  a  combined  fraud, 
affecting  seven  of  the  defendants,  two  of  whom 
were  not  concerned  in  every  part  of  the  fraudu- 
lent conduct  All  the  acts  sought  to  be  Im- 
peached were  dleged  to  have  been  done  with 
a  fraudulent  intent  as  respected  creditors.  The 
court  says:  "  There  was  a  series  of  acts  on  the 
part  of  the  persons  concerned  In  this  Genesee 
Company,  sil  produced  by  the  same  fraudu- 
lent intent  and  terminating  in  the  deception 
and  injury  of  the  plaintiffs.  The  defenoants 
performed  different  parts  in  the  same  drama; 
out  it  was  still  one  pl^ce — one  entire  perfor- 
mance, marked  by  oifferent  scenes;  and  the 
question  now  occurs,  whether  the  severd  mat- 
ters charged  are  so  distinct  and  unconnected 
as  to  render  the  Joiningof  them  In  one  bill  a 
flrround  of  demurrer."  The  court  then  reviews 
the  leading  cases  on  the  subject,  and  says  that 
the  prindple  to  be  deduced  from  them  is.  "that 
a  bill  agsinst  several  persons  must  relate  to 
matters  of  the  same  nature  and  having  a  con- 
nection with  each  other,  and  In  which  all  the 
ddendants  are  more  or  less  concerned,  though 
their  rl^ts  In  respect  to  the  general  subject  of 
the  case  mav  be  distinct;"  that  the  irenerd 
rifht  claimed  by  the  biU  was  a  due  application 
of  the  capitd  of  the  company  to  the  payment 
of  the  Judgments  of  the  pUlntlffs;  that  the  sub- 
ject of  the  bill  and  of  the  relief,  and  the  only 
matter  in  litigation,  was  the  fraud  charged  In 
the  creation,  management  and  dlspodtion  of 
the  capitd  of  the  company;  that  in  that  charge 
an  the  defendants  were  Implicated,  though  in 
different  degrees  and  proportions:  aud  that  the 
case  feO  within  the  reach  of  the  principle  stated, 
and  the  demurrer  could  not  be  sustained. 
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This  ruling  of  Chancellor  Kent  was  consid- 
ered, recognued  and  approved  by  the  Court  of 
Errors  of  New  York,  without  a  dissenting 
Yoice,  in  Fetlawi  v.  FeUom,  4  Cow.  682.  See 
also  iVtfw  T<>rk  d  2f.  E.  B.  €h.  v.  Schuyler,  17 
N.  Y.  592.  and  84  N.  Y.  80. 

The  principle  above  stated  has  been  applied 
by  this  court,  in  considering  the  question  of 
removal,  in  cases  like  the  present. 

In  Ayen  v.  Chicago,  101  U.  S.  184  £25: 888], 
a  bill  was  filed  in  a  state  court  of  nfinois,  by 
the  City  of  Chicago  against  citizens  of  Illinois, 
to  enforce  a  deed  of  trust  A  citizen  of  Ala- 
l»ma,  having  a  judgment  against  one  of  the 
defendants  and  claiming  a  lien  on  the  property 
covered  by  the  deed  of  trust,  was  admitted  as 
a  party  defendant  to  the  suit,  and  filed  a  cross- 
bill to  enforce  such  lien,  and  removed  the  suit 
into  the  federal  court,  on  the  ground  that  in  the 
originid  suit  there  was  a  controversy  wholly 
between  him  and  the  original  plaintiff,  and 
that  in  the  cross-suit  the  controversy  was  wholly 
between  citizens  of  different  States.  The  cause 
was  remanded,  and  on  appeal  this  court  af- 
firmed that  decision,  saying  that  the  original 
bill  and  the  cross-bill  constituted  one  suit;  that 
1588]  the  intervener  was  allowed  to  take  part  in  a 
controversy  between  the  city  and  the  debtor; 
that  he  had  no  dispute  with  the  debtor,  and 
none  separably  with  the  city;  that  he  and  the 
debtor  had  a  controversy  with  the  city  as  to  its 
lien  on  the  proper^;  that  the  debtor,  who  was 
on  the  same  siae  of  the  controversy  with  him, 
was  a  citizen  of  the  same  State  with  the  city; 
and  that,  such  being  the  case,  the  suit  was  not 
removable. 

In  Fidelity  Tm.  T,  A  8.  D,  Co.  v.  Hnnttng- 
ton,  117  U.  8.  280  [29:  898],  it  was  held  that  a 
creditor's  bill  to  subject  incumbered  property 
to  the  payment  of  the  judgment  of  thecreaitor, 
by  selling  it  and  distributing  its  proceeds  among 
Henholders  according  to  priority,  created  no 
separate  controversy  as  to  the  separate  lien- 
holders,  parties  defendant,  within  the  meaning 
of  the  Removal  Act,  although  their  respective 
defenses  might  be  separate.  The  court  said: 
"  The  suit  as  brought  by  Huntington  is  a  credi- 
tor's bUl  to  subject  incumbered  property  to  the 
payment  of  his  judgment,  by  a  sale  and  distri- 
bution of  the  proc^ds  among  lienholders  ac- 
cording to  their  respective  priorities.  There  is 
but  a  single  cause  of  action,  and  that  is  the 
equitable  execution  of  a  judgment  against  the 
property  of  the  judgment  debtor.  This  cause 
of  action  is  not  divisible.  Each  of  the  defend- 
ants may  have  a  separate  defense  to  the  action, 
but  we  have  held  many  times  that  separate 
defenses  do  not  create  separate  controversies, 
within  the  meaning  of  the  Removal  Act 
IjOuitviUe  d  N,  R,  Co.  v.  Ide,  114  U.  8. 52  [29: 
681;  Putnam  v.  Ingraham,  114  U.  8. 57  [29: 651; 
/Vm  V.  Ttedt,  115  U.  8.  41  [29:  8811;  Startn 
▼.  New  York  City,  115  U.  8.  248  [29:  888],  and 
8loane  v.  Anderson,  117  U.  8.  2*75  [29:  899). 
The  judgment  sought  against  the  Fidelity  Com- 
pany is  Incident  to  the  main  purpose  of  the 
suit;  and  the  fact  that  this  incident  relates  alooe 
to  this  company  does  not  separate  this  part  of 
the  controversy  from  the  rest  of  the  action. 
What  Huntington  wants  is  not  i>artia1  relief, 
settling  his  rights  in  the  property  as  against  the 
Fidelity  Company  alone,  out  a  complete  decree, 
Avhich  wUI  give  him  a  sale  of  the  entire  prop- 
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erty,  free  of  all  incumbrances,  and  a  divisioii 
of  the  proceeds  as  the  adjusted  equities  of  each 
and  all  the  parties  shall  require.  The  answer 
of  this  company  shows  the  questions  that  will 
arise  under  the  branch  of  the  one  controversy, 
but  it  does  not  create  another  controversy.  The 
remedy  which  Huntington  seeks  requires  the 
presence  of  all  the  de&ndants,  and  the  settle- 
ment, not  of  one  only,  but  of  all  the  branchee 
of  the  case." 

To  the  cases  above  cited  may  be  added  P^ 
mouth  CMd  Mining  Co.  v.  Amador  d  8.  Canal 
Co.  118  U.  8.  264  [80:  282J;  LitOe  v.  Oilee,  118 
U.  8.  596,  601  [80:  269,  m\\  Satt  Tenne$9ee, 
V.dO.R  Co.  V.  Orayson,  119  U.  8.  240  [80: 
882];  Brooke  Y.  Clark,  119  U.  8.  502,  511  [80: 
482,  4851;  Zaidly  v.  Huntitwton,  121  U.  8. 179 
[80:  888J;  Peninsular  Iron  Co.  v.  Stone,  121  U. 
8. 681  [80: 1020];  ThomWire  Sedge  Co.  v.  Ful- 
ler, m  U.  8.  585  [80: 1285],  and  Young  v. 
EuHirt,  182  U.  8.  267  [88: 852].  The  transcript 
of  the  record  from  the  state  court  in  the  present 
case  was  filed  in  the  circuit  court  of  the  United 
States  on  the  11th  of  April,  1883.  The  decis- 
ions of  thiB  court  above  cited  were  all  but  one 
of  them  made  at  and  after  October  Term,  1884. 

There  is  nothing  in  the  record  before  us 
which  shows  that  the  question  of  the  remova- 
bility of  the  present  case,  on  the  petition  for 
removal  which  was  filed,  was  raised  in  the  cir- 
cuit court,  eiUier  at  the  time  the  transcript  from 
the  state  court  was  presented  to  be  filed,  or  af- 
terwiurds  by  a  motion  to  remand,  except  what 
may  be  inferred  from  a  statement  in  the  record 
io  the  Graves  case,  at  the  conclusion  of  the  tes- 
timony of  a  witness  taken  April  6, 1888,  that 
the  counsel  for  the  plaintiff  stated  that  he  had 
been  before  Judge  Drummond,  in  the  United 
States  Circuit  Court  for  the  Northern  District 
of  Illinois,  and  the  judge  had  taken  jurisdic- 
tion of  the  cause  unaer  ttie  petition  for  remov- 
al Ir^  the  First  National  Bank  of  Chicago. 
We  find  reported,  however,  the  case  of  Cottin 
V.  Boies,  18  Fed.  Kep.  8,  the  present  case,  where 
Judge  Drummond,  in  an  opinion  which  ap- 
pears to  have  been  given  on  an  application  to 
order  the  transcript  from  the  state  court  to  be 
filed  in  the  circuit  court  and  the  case  to  be 
docketed  in  the  latter  court,  held  that  there 
was  in  the  case  a  controversy  which  was  wbol* 
ly  between  the  plaintiff  and  the  First  National 
Bank  of  Chicago,  namely,  a  controversy}  as  to 
whether  the  judgment  in  favor  of  that  Bank 
was  a  valid  judgment  as  against  the  limited 
partnership,  and  the  plaintiff  as  one  of  its  cred- 
itors; and  that  the  Bank  was  not  interested  in 
any  controversy  which  the  plaintiff  might  have 
with  other  creditors  of  the  firm.  But,  aa  al- 
ready shown,  this  view  was  erroneouiL 

Under  the  provision  of  section  5  of  the  Ad 
of  March  8,  1875  (18  Stat  472),  that  if  in  any 
suit  removed  from  a  state  court  to  a  circuit 
court  of  the  United  States,  it  shall  appear  to 
the  satisfaction  of  said  circuit  court,  at  any 
time  after  such  suit  has  been  removed  thereto, 
that  it  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  circuit  court,  it  shall  pn^ 
ceed  DO  further  therein,  but  shall  remand  the 
suit  to  the  court  from  which  it  was  removed, 
as  justice  may  require,  this  court  has  held  that 
when  it  appears  to  this  court  that  the  case  is 
one  of  which,  under  that  provision,  the  circuil 
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BOfort  tbould  not  bava  takan  jariadlotioD,  il  It 
the  dn^  of  this  court  to  reverse  any  Judgment 
p?eD  odow,  and  remand  the  cause,  with  costs 
igvnst  the  partj  who  wrongfully  invoked  the 
iuritdiction  of  the  circuit  court  WiUiatnt  v. 
yattmwa  Twp.  104  U.  a  209  r26:  719].  This 
rale  has  been  recognized  by  tnis  court  to  the 
extoit  even  of  taking  notice  of  the  want  of  Ju- 
hidiction  in  the  dnniit  court,  although  Uie 
point  has  not  been  f ormaUy  raised  in  that  court, 
or  in  this  court,  in  Turner  v.  Farmers  Loan  A 
TruM  Co.  106  U.  8.  552,  556  [27:  278,  2741; 
ManMd,  a  dbL.M.R  Oo.  v.  Stoan,  111  U. 
8.  m.  886128: 462, 465];  Farmington  v.  PiUi- 
haj,  114  U.  8.  188, 144  [29:  114,  116J,  and 
Kima  Bridgo  Oo,  v.  (Hoe  Oountu,  120  U.  8.  225, 
S  [80:  3b,  624]. 


In  SietenB  v.  NiekoU.  180  U.  8. 280  [82: 914], 
it  was  held  that  if  a  proper  divosity  of  dtizen- 
•hip  does  not  appear  by  the  record  to  have  ex- 
isted, both  St  tbie  commencement  of  the  suit  and 
St  the  time  of  the  fllinff  the  petition  for  removal, 
tbh  court  win  remand  the  pause  to  the  circuit 
court  witb  directions  to^send  it  back  to  the 
state  Court,  with  costs  against  the  party  at 
whose  instance  the  removal  was  made.    This 
Bsme  pirinciple  was  asserted  in  Orehore  v.  Ohio 
dM.  S.  Oo.  181  U.  8.  240  [83:  144],  where  it 
was  also  bdd  that  where  a  suit  ii  entered  upon 
the  docket  of  a  circuit  court  as  removed  on  the 
ground  of  the  diverse  citizenship  of  the  parties, 
snd  was  never  in  law  removed,  no  amendment 
of  the  reccnrd  made  in  the  dicuit  court  can 
affect  the  Jurisdiction  of  the  state  court  or  put 
the  case  rightfully  on  the  docket  of  the  circuit 
court  as  of  the  diUe  when  it  was  so  docketed. 

This  same  rule  was  applied  at  the  present 
lenn  in  Jaekeon  v.  AUen,  m  U.  8. 27  [fA:  249], 
wboe  the  judgment  of  the  circuit  court  was 
reversed  at  the  cost  of  the  parties  who  at- 
tempted to  remove  the  cause,  and  it  was  re- 
mittiMi  to  the  circuit  couit,  with.directions  to 
remand  it  to  the  state  court. 

There  is  nothing  in  the  foregoing  views 
which  involves  the  decision  of  this  court  in 
Barneif  v.  Latham,  108  U  8.  205  [26:  514], 
which  was  to  the  effect  that  where  m  a  case 
there  wss  in  fact  an  entirely  separate  contro- 
versy b^een  the  plaintiffs  and  several  defend- 
ssts  petitioning  for  removal,  with  which  con- 
trovmy  another  defendant,  a  citizen  of  the 
ssn»  State  with  one  of  the  plsintiffs,  had  no 
neoesniy  connection,  and  which  controversy 
could  he  fully  determined  as  between  the  par- 
ties sctoally  interested  in  it,  without  the  pres- 
ence as  a  party  in  tlie  cause  of  such  other  de- 
fendant, not  only  could  there  be  a  removal, 
bat  the  removal  carried  with  it  ioto  the  federal 
court  all  the  controversies  in  the  suit  between 
sO  parties  to  it 

It  is  suggested  that  it  is  a  hardship  to  the 
plaintiff  to  reverse  his  decrees  for  want  of  Ju- 
risdiction in  the  circuit  court  after  he  has  pros- 
ctroted  his  suit  in  that  court  successfully,  on 
us  being  taken  into  that  court  adverselv  more 
un  six  years  a^o.  The  answer  is  that  the 
Jurisdiction  of  this  court  in  the  present  case  to 
review  the  question  of  the  Jurisdiction  of  the 
circnit  court  could  onlv  arise  on,  the  hearing  of 
•0  appeal  from  a  final  decree  of  the  latter  court, 
because  by  §  5  of  the  Act  of  March  8, 1875  (18 
otat.  472),  this  court  was  authorized  to  review 
only  an  order  of  the  circuit  court  remanding  a 
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cause,  and  not  one  retaining  Jurisdiction  over  it. 
Even  that  provision  was  repealed  by  g  6  of  the 
Act  of  March  8, 1887  (24  Stat  555);  and  this 
court  can  now  review  a  question  as  to  the  luris- 
diction  of  a  circuit  court  only  in  reviewlns^  a 
final  Judgment  or  decree,  although  by  the  Act 
of  February  25, 1889  (25  Stat  6^8).  it  may  do 
so  in  a  case  not  involving  over  $5,000. 

It  results  from  the  foregoing  considerations 
that  both  of  the  deereee  of  ike  Oireuit  Court,  ae 
wU  that  againet  Orawe  ae  that  againet  lAs 
Firti  Nationdt  Bank  of  Ohusago,  muet  be  re- 
vereed,  and  the  ease  be  remanded  to  the  Oireuit 
Omrtvfith  a  direction  to  remand  it  to  the  Oireuit 
Court  €f  Cook  County,  llUnoie,  the  eoete  qf 
this  court  to  be  paid  by  the  First  Iifatitmal  Bank 
qf  Chietujo.  ths  petitioner  for  removal, 

Mr.  Ohitf  Justice  Fwller  did  not  sit  hi  this 
case  or  take  any  part  in  its  dedsion. 
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EDWARD  AVERY,  Administrator,  Pff. 

in  At., 

9. 

WILLIAM  W.  OLEART.  Assignea.      )     [604] 
(See  a  a  Beporter«s  ad.  eOA-OS.) 

See.  3067,  U.  8.  Bee.  Stat.suit  by  assignee  in 
bafUcTupiey ^barred  in  tvoo  yeairs—frauduteni 
concealment — laches — rights  of  cestui  qua 
trust 

1.  A  suit  b7  an  assignee  in  hankruptoy,  against 
the  administrator  of  the  bankrupt,  to  recover  the 
prooeeds,  received  hj  the  latter,  of  polloies  on 
the  Ufe  of  thehankrapt,  which  he  had  before  his 
bankrupto7  assigned  in  trust  for  his  daughters, 
of  whom  the  administxator  is  the  guardian.  Is  a 
suit  between  the  assignee  in  bankruptcy  and  one 
claiming  an  adverse  interest,  within  the  meaning 
of  section  5067,  U.  8.  Bev.  Stat 

2.  Such  suit  is  therefore  barred  by  the  two  years* 
limitation  provided  by  such  section. 

8.  That  the  bankrupt  omitted  to  mention  suoh 
policies  lo  his  schedules  in  bankruptcy,  and  that 
neither  he  nor  his  administrator  Informed  the 
assignee  of  them,  but  took  no  means  to  conceal 
them,  does  not  establish  fraudulent  concealment 
of  them  so  as  to  prevent  the  running  of  such 
Statute  of  Limitations. 

4.  There  must  be  no  negligence  or  laches  by  the 
assignee  in  iMnkruptcy  in  coming  to  the  knowl- 
edge of  the  fraud,  which  Is  the  foundation  of 
his  suit,  the  concealment  of  which  Is  relied  upon 
to  defeat  the  limitation  of  two  years. 

6.  The  rights  of  a  eeetui  que  trust  under  a  written 
transfer  In  trust  do  not  depend  upon  the  formal 
aooeptanoe  by  the  trusty  of  the  trust  Imposed 
upon  him;  such  rights  will  be  protected  by  a 
court  of  equity  even  if  the  trustee  declines  to  act. 

[No.  162.] 

Argued  Dec.  13, 1889.    Decided  Jan.  6,  1890. 

rf  ERROR  to  the  Cb-cuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts to  review  a  Judgment  in  favor  of  the 
plaintiff  to  recover  the  proceeds  of  policies  of 
insurance.    Becersed. 


Norn. — Am  to  Statute  of  LknUatUms  in  eases  of 
fraud  ^  eowtty^  see  note  to  Steams  v.  Page,  Bk.  U, 
p.seSb 
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The  actioQ  was  brought  by  Cleary,  assignee 
in  bankruptcy  of  Ellis,  to  recover  from  Ellis' 
administrator  the  moneys  received  by  him  on 
policies  of  insurance  upon  the  life  of  Ellis. 
Before  the  proceedings  in  bankruptcy,  Ellis 
assigned  the  policies  to  one  Morse,  in  trust  to 

Siy  the  proceeds  thereof  to  Ellis'  daughters, 
e  subsequently  was  adjudged  a  bankrupt,and, 
after  his  aeath,  the  insurance  company  paid  to 
his  administrator,  the  defendant  in  this  action, 
the  proceeds  of  said  policies.  Such  adminis- 
trator was  also  guardian  of  the  daughters  for 
whose  benefit  the  policies  were  assigned.  This 
action,  brought  by  the  assignee  in  oankruptcy 
to  recover  from  the  administrator  the  proceeds 
of  said  policies  received  by  the  latter,  proceeds 
upon  the  ground  that  the  policies  constituted 
part  of  the  bankruut's  estate  and  passed  to 
his  assignee.  The  aeclaration  alleges  that  the 
existence  of  the  policies  was  concealed  from 
the  assignee  and  that  they  remained  in  the 
bankrupt's  possession  until  his  death,  and  that 
the  assignee  had  no  knowledge  of  the  policies 
until  shortly  before  the  commencement  of  this 
suit,  when  he  demanded  the  proceeds  thereof 
from  the  defendant  The  answer,  besides  the 
general  denial,  sets  up  the  Statute  of  Limitations 
of  two  years  against  the  assignee  under  section 
6057,  Rev.  Stat  U.  S. 

The  facts  are  fully  stated  in  the  opinion. 

Mettrs.  Joshua  D.  Ball  and  Edward  Atery^ 
for  plaintiff  in  error: 

As  the  defendant  took  no  pains  to  conceal 
his  acts,  his  mere  neglect  to  go  to  the  plaintiff 
and  give  information  of  what  he  had  done  is 
not  such  concealment  on  his  part  as  Uie  Statute 
oonlemplates. 

Nudd  V.  Hamblin,  8  Allen,  180,  184. 

Acts  of  Limitations  of  the  several  States, 
where  no  special  provision  has  been  made  by 
Congress,  form  a  rule  of  decision  in  the  courts 
of  the  United  States. 

McOluny  v.  BiUiman^J^  D.  S.  8  Pet  270  (7: 
676):  .Bom  V.  Duval,  88  U.  S.  18  Pet  45  (10:  51). 

Ilie  Statute  applies  not  only  to  suits  to  re- 
cover property  belonging  to  the  bankrupt  or 
conveyed  in  fraud,  but  also  to  actions  to  recover 
money  or  debts  owing  to  the  bankrupt 

Jenkins  v.  International  Bank,  106  U.  S. 
571  (27:  804);  Bailey  v.  Olover,  88  U.  8.  21 
WalL  846  (22:  688):  Gifftn^  v.  Eelm$,  08  U. 
S.  262  (25:  59);  Wiiner  v.  Brawn,  122  U.  S. 
214  (80:  1205). 

When  there  has  been  no  negligence  or  laches 
on  the  part  of  the  plaintiff  in  coming  to  the 
knowledge  of  the  fraud,  and  the  fraud  has 
been  concealed,  the  Statute  does  not  begin  to 
run  until  the  fraud  is  discovered. 

Rosenthal  v.  Walker,  111  U.  8. 185  (28:  895); 
Traer  v.  Clem,  115  XTt  S.  628  (29:  46'3). 

Mere  failure  to  discover  the  cause  of  action, 
where  there  is  no  element  of  concealment,  does 
not  take  the  case  out  of  the  Statute. 

Nudd  V.  Hamblin,  8  Allen,  188;  Cole  v. 
MeOlathry,  9  Me.  181;  MeKown  v.  Whitmore, 
81  Me.  448:  Bouse  v.  Southard,  89  Me.  404; 
Taney  v.  Oothran,  82  Fed.  Bep.  687;  Norton 
Y.  De  La  Villeb&uve,  18  Nat  Bankr.  Reg. 
804. 

Even  had  the  assignment  never  been  delivered 
to  Morse,  the  trust  would  have  been  supported 
and  upheld.  Its  deliveiy  was  not  essential  to 
its  validi^. 
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Adams  v.  Adams,  88  U.  8.  81  WaU.  Itt 
(22:  504). 

Even  had  Morse  declined  the  trust  the  a»> 
signment  would  still  be  upheld  and  a  new 
trustee  appointed. 

Perry  on  Trusts,  §§  88,  45;  2  Story,  Eq.  Jur. 
§  976;  Bailey  v.  Kilbum,  10  Met  176,  179. 

An  assignment  to  a  person  who  has  no  in- 
surable interest  in  the  life  of  the  assured  passes 
nothing. 

Wamock  v.  Davis,  104  U.  8.  775  ^6:  924); 
Oammaek  v.  Letois,  82  U.  8.  15  Wall.  648 
(21:  244);  Basye  v.  Adams,  81  Ky.  874.  875; 
Missouri  Valley  L,  Ins.  Oo,  r.  8tur/ts,  18  Kan. 
98;  Franklin  L,  Ins.  Co.  v.  Hamard,  41  Ind. 
116;  Franklin  L.  Ins.  Co.  v.  Mton,  58  Lid. 
880. 

The  only  interest  that  an  assignee  In  bank- 
ruptcy has  in  the  money  paid  on  a  policy  od 
the  life  of  the  bankrupt  Vjaed  to  the  bankrupt, 
where  the  bankrupt  dies  after  the  insUtutiOD 
of  proceedings  in  bankruptcy,  is  the  surrender 
value  of  the  policy. 

Be  MeKinneu;  15  Fed.  Rep.  685;  BM  t. 
Ev&raU,  84  L.  T.  K.  8.  602. 

It  is  only  in  cases  where  the  facts  are  dear 
and  not  in  dispute  that  tbe  court  can  direct  the 
Jury  to  render  a  verdict 

Richardson  v.  Boston,  60  U.  8. 19  How.  26S 
a5:  689):  Hickman  v.  Jones,  76  U.  8.  9  Wall. 
197, 201  (19:  551,558);  Bevansv.  U.  i^.  80U.  8. 

18  WalL  57(20:  681);  Klein  v.  BusseU,  86  U.  8. 

19  Wall.  488  ^:  116);  MouIoty.  American  L. 
Ins.  Oo  101  U.  8.  708  (25:  1077);  Manchester 
V.  Friessor.,  105  U.  8.  847  (26:  1099);  Phanis 
Mut.  L.  Ins.  Co.  V.  Doster,  106  U.  8. 80  (27:  65); 
Connecticut  Mut.  L,  Ins.  Co.  v.  Lafhrop,  111 
U.  8.  612  OHH:  536);  Orleans  v.  FlaU,  99  U.  8. 
676  (25:  404);  RandaU  v.  BaUimore  d  0.  R.  Co. 
109  U.  8.  478  (27:  1008);  Central  Nat.  Bank 
V.  Royal  Ins,  Co.  108  U.  8.  788  (26:  459);  Scho- 
fidd  V.  Chicago,  M.  4b  8t.  P.  B.  Co.  114  U.  & 
615(29:  224). 

Messrs.  Nathan  Morse  and  E«  M.  JoIumob^ 
for  defendant  in  error: 

The  policies  of  insurance  belonged  to  the 
assignee  in  bankruptcy,  and  not  to  Ellis;  they 
can  De  clearly  traced  and  distinguished  from 
Ellis'  own  property,  if  any,  in  the  hands  of 
the  administrator. 

Trecothick  v.  Austin,  4  Mason,  16;  Johnson 
V.  Ames,  11  Pick.  178;  Harlow  v.  Dehon,  111 
Mass.  195;  Simmons  v.  Almy,  100  Mass.  239; 
Bancroft  v.  Consen,  18  Allen,  50;  Troy  NaL 
BankY.  Stanton,  116  Mass.  485,  439. 

Section  6057  of  the  Revised  Statutes  of  the 
United  States  has  no  application  to  a  suit 
against  the  bankrupt 

Clark  V.  Clark,  58  U.  8. 17  How.  815  (Iti:  77); 
Phelps  V.  McDonald,  99  U.  S.  298  (25:  478); 
Re  Conant,  5  DIatchf.  54;  French  v.  MerriU, 
182  Mass.  525;  Minot  v.  Tappan,  127  Mass. 
838,839. 

That  the  policies  were  omitted  from  tbe 
schedules  was  a  concealment  of  the  property 
by  the  bankrupt 

Re  Ooodridge,  2  Nat.  Bankr.  Reg.  166;  Re 
Rathbone,  Id.  89;  Re  Hussman,  Id.  140. 

No  instruction  should  be  riven  to  a  lurr 
which  assumes  as  a  matter  of  tact  that  which 
is  not  conceded  or  established  by  uncontradicted 
proof. 

Knickerbocker  L.  Ins.Oo.  r.  «U0y,  105  U.  & 
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850(26:  1059f);  Leavenworth  Bank  r.  Hunt,  78 
U.  a  11  WalL  891  (20:  190);  WaMfurton  d  G. 
B,  a».  ▼.  Gladmon,  82  U.  8.  16  WalL  401 
(21:  Hi). 

The  policies  Id  qtiestloo  were  oo  Ellis'  own 
Bfe,  and  were  assets  belonging  to  bis  estate, 
snd  upon  bis  adjudication  in  bankruptcy 
pmed  to  bis  assignee. 

Vetterlein  r.  Amei,  124  U.  8. 169  (31:  400); 
Be  SetUand,  7  Ben.  68;  Brigham  ▼.  Boms  L, 
iM,  Co.  121  Mass.  819. 

if  the  assigDmeot  to  Morse  was  made  witb- 
oot  consideration,  and  Ellis  was  insolvent  at 
Ibe  thne,  no  title  passed  under  it  as  against  tbe 
issiffQee  in  bankruptcy. 

U,  A  Tnut  Oo.  y.  Sedgwick,  97  U.  8.  804 
(24:  954);  Binde  y.  Longworth,  24  U.  8.  11 
Wheat  199-218  (6:  454);  Waleott  y.  Alnw,  6 
MeLeaa,  28;  Bundle  y.  Murgatrovd,  4  U.  8.  4 
I)iaL804a:843);/%imAy.  irttrpW,54U.  8. 
18  How.  99  (14:  65). 

TV  policy  passed  to  the  asBignee  under  tbe 
ttngnment. 

vkteriein  y.  Bamee,  124  U.  8. 169  (81: 400); 
Bonyon  on  Life  Assurance,  2d  ed.  211;  Brig 
ham  y.  Borne  L.  In»,  Co.  181  Mass.  819;  Sehan- 
dlerY.  Waee,  1  Camp.  487. 

Tbe  court  was  justified  in  instructing  tbe 
Jury  that  upon  the  evidence  they  must  find  for 
(beplaintiff. 

North  Pmneylvania  B,  Co,  y.  Oommeroidl 
Sat,  Bank.  128  U.  8.  727  (81:  287);  MarshaU 
V.  Bubbard,  117  U.  8.  415  (29:  919);  MonteUUr 
lyp.  V.  Dana,  107  U.  8.  162  (27:  486);  Qrigge 
V.  BoH^on,  104  U.  S.  558  (26:  840);  Bowdttch 
V.  BoeUm,  101  U.  8.  16  (25:  980);  And0.eon 
Qmntg  v.  Beal,  118  U.  8.  227, 241  (28: 966,971). 

Mr.  Jtutiee  Harlan  delivered  tbe  opbiion 
of  tbe  court: 

Id  the  year  1867  tbe  Connecticut  Mutual 
Life  Insurance  Company  issued  three  policies 
of  insurance  upon  the  fife  of  Matthias  EUis, 
nnmbered    respectively   68,428,    68,429   and 
68,480,  the  first  two  being  for  $10,000  each, 
tnd  the  last  for  $5,000.    Each  policy  was  pay- 
tble  to  the  executors,  administrators  and  as- 
iigiis  of  tbe  assured,  upon  proof  of  bis  death. 
On  tbe  19tb  of  May,  1877,  the  assured,  in 
writinff,  transferred  and  assigned  these  policies, 
iod  all  profits,  dividends,  nonforfeiture  poli- 
cies, money  or  other  property  that  mi^bt  arise 
from  or  be  paid  for  or  on  account  of  them,  to 
£.  Rollins  Morse,  in  trust,  to  i>ay  tbe  income, 
profits  or  proceeds  thereof  to  his  two  daugh- 
ters, Helena  and  Marie.    This  assignment  was 
lodged  with  the  insurance  company,  though  it 
does  not  clearly  appear  by  whom,  nor  when, 
except  that  it  must  have  been  prior  to  March 
1,1879. 
j_.      Ellis  filed,  July  8, 1878,  in  tbe  District  Court 
^i  «f  tbe  United  States  for  tbe  District  of  Ken- 
tocky,  his  petition  in  bankruptcy,  and,  having 
been  adjadfed  a  bankrupt,    his   estate  was 
trsotferred  by  the  register  to  Horace  W.  Bates, 
vbo  acted  as  assignee  until  May,  1882.    He 
was  SQcoeeded  by  tbe  present  defendant  in 
enor. 

Tbe  schedules  in  bankruptcy  made  no  men- 
tioo  of  tbe  above  policies  of  insurance. 
jOd  tbe  lit  day  of  March,  1879,  policy  68,480 
wai  sorrendered  to  the  company  for  the  sum 
of  $1,054,  which  amount  was  applied  in  pay- 
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ment  as  well  of  the  premiums  due  in  that  year 
on  policies  68,428  and  68,429  as  of  future  pre- 
miums, in  cancellation  of  premium  note  or 
credit,  and  in  discharge  of  the  accrued  interest 
on  that  note.  The  receipt  showing  tbe  detdls 
of  this  transaction  wasogned  by  mlia,  and  by 
Morse  as  trustee. 

The  bankrupt  died  November  21, 1879,  and 
on  the  8l8t  of  December  in  the  same  year  the 
company  paid  to  his  administrator,  the  plain- 
tiff in  error  (be  being  also  tbe  guardian  of  tbe 
children  of  tbe  assured),  tbe  sum  of  $9,390.48, 
the  proceeds  of  policy  68.428,  and  $258.21, 
the  balance  of  tbe  surrender  value  of  policy 
68^. 

The  present  action  was  brought  September 
80, 18^,  by  tbe  assignee  in  bankruptcy  to  re- 
cover from  Ellis'  adminiBtrator  tbe  sums  so 
received  by  tbe  latter.  It  proceeds  upon  the 
ground  that  tbe  policies  constituted  part  of  the 
bankrupt's  estate,  and  passed  to  his  assignee. 
The  declaration  alleges  that  the  existence  of 
the  policies  was  concealed  and  withheld  from 
the  assignee,  and  remained  in  Ellis'  possession 
and  control  until  his  death,  when  uiey  wera 
taken  possession  of  by  the  defendant,  in  his 
capacity  as  administrator,  except  that  policy 
No.  68,480  had  been  surrendered  by  Ellis,  on 
or  about  March  2,  1879;  that  the  assignee  in 
bankruptcy  had  no  knowledge  or  information 
concerning  the  policies  until  uiortly  before  the 
commencement  of  this  suit,  "the  same  beinz 
concealed  by  said  Ellis  in  his  lifetime,  and 
since  bis  death  by  his  administrator;  and  that 
immediately  upon  being  informed  of  the  ex- 
istence of  said  property  he  demanded  the  same 
or  the  proceeds  thereof  from  the  defendant." 

The  answer  puts  in  issue  the  material  alle- 

Sktions  of  the  aeclaration,  and  pleads  specially 
at  tbe  cause  of  action  did  not  accrue  to  tbe 
assignee,  nor  against  tbe  defendant  as  adminis- 
trator, within  two  years  before  the  suing  out 
of  the  plaintiff's  writ 

The  court  refused  to  grant  any  of  tbe  de- 
fendant's requests  for  instructions,  including 
one  based  upon  the  Statute  of  Limitations,  and 
instructed  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  tbe  two  sums  claimed  by  him, 
with  interest  on  each  from  the  date  of  the 
writ.  A  verdict  was  thereupon  returned  in 
favor  of  the  plaintiff  for  tbe  sum  of  $11,589.56 
upon  which  judgment  was  rendered. 

It  is  provided  qy  section  5057  of  the  Revised 
Statutes  of  the  United  States  that  "no  suit, 
either  at  law  or  in  equity,  shall  be  maintainable 
in  any  court  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  rights  of  property 
transferable  to  or  vested  in  such  assignee,  un- 
less brought  within  two  years  from  the  time 
when  tbe  cause  of  action  accrued  for  or  a^nst 
such  assignee.  And  this  provision  shall  not 
in  any  case  revive  a  right  of  action  barred  at 
the  time  when  an  assignee  is  appointed."  14 
Stat.  518,  chap.  176,  §  2. 

The  court  below  was  asked  to  rule  that  the 
action  was  barred  by  this  section,  "unless  the 
defendant  fraudulently  concealed  from  Bates, 
the  first  assignee,  the  alleged  cause  of  action, 
and  that  mere  omission  on  the  part  of  tbe  de- 
fendant to  disclose  to  Bates,  the  assignee,  the 
facts,  would  not  amount  to  a  fraudulent  con- 
oealment"    It  was  also  asked  to  rule  that  mere 
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Ignoraiioe  apon  the  part  of  the  aasigDee  of  the 
cauae  of  acnon  wowd  not  take  the  case  oat  of 
the  Statute  of  limitationfl.  If  these  iuBtruo- 
tions,  or  cither  of  them,  ought  to  have  heen 
glyen,  the  Judgment  must  M  reyersed. 

The  first  question  to  be  examined  ia  whether 
this  is  a  suit  "between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adrerse  inter- 
est." It  is  contended  that  section  6057  has  no 
application  to  a  suit  against  a  bankrupt,  and, 
consequently,  none  to  a  suit  against  his  admin- 
istrator,  who  takes  no  greater  right  in  property 
transferable  to  or  vested  in  the  assignee  than 
the  bankrupt  had  at  his  death.  Without  stop- 
ping to  examine  the  authoritiea  bearine  upon 
this  proposition,  it  is  clear  that  the  rule  con- 
tended for  ought  not  to  control  the  present 
case.  More  th^  a  year  prior  to  the  bankruptcy 
of  Ellis  he  had,  by  written  assienment,  trans- 
ferred these  policies  to  Morse,  in  trust  to  pay 
the  income,  profits  or  proceeds  thereof  to  the 
two  infant  dauffhters  of  the  assured.  That 
instrument  was  aelivered  to  the  insurance  com- 
pany manv  months  before  the  death  of  the  as- 
cured.  This  is  manifest  from  the  receipt  taken 
by  the  company  on  the  first  of  March,  1879, 
«nd  which  was  signed  by  the  assured  and  by 
Morse,  as  trustee.  The  company  must  have 
t)een  aware  at  that  time  of  the  assignment. 
Jlb  it  does  not  appear  on  what  day  the  written 
transfer  to  Morse,  for  the  benefit  of  the  daugh- 
ters of  the  assured  was  delivered  to  the  com- 
pany, it  may  be  argued  that  there  is  an  entire 
absence  of  proof  snowing  that  Ellis  had  parted 
with  his  interest  in  the  policies  prior  to  his 
bankruptcy.  Still,  the  daughters  of  the  assured 
must  be  held  as  claiming  an  interest  in  the 
policies  adverse  to  the  assignee  In  bankruptcy, 
at  least  from  the  time  the  written  transfer  to 
Morse,  as  their  trustee,  was  lodeed  with  the 
insurance  companv.  That  must  have  occurred 
as  early  as  March  1, 1879,  more  than  three 
years  prior  to  the  commencement  of  this 
suit 
fAAQi  This  conclusion  is  not  at  all  affected  by  the 
ioovj  f^^  ^^^  Morse  had  no  recollection,  when  he 
testified  in  this  case,  of  ever  having  had  in  hia 
Ion  the  written  transfer  to  him  of  May 
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19, 1877.  His  want  of  recollection  cannot  out- 
weigh the  fact  that  on  the  first  of  March,  1879, 
as  trustee  for  the  daughters  of  Ellis,  he  co-oper- 
ated with  the  latter  in  surrendering  policy 
68,480,  and  in  applying  the  amount  allowed 
on  account  of  such  surrender  to  the  payment, 
among  other  things,  of  the  premiums  due  and 
to  become  due  on  the  other  two  policies.  It  is 
hardly  to  be  supposed  that  he  would  have  as- 
sumed to  act  as  trustee,  in  matters  of  such  im- 
portance, without  knowing  by  whom,  and  for 
whose  benefit,  he  was  made  such  trustee.  Be- 
sides, the  rights  of  the  daughters  under  the 
above  written  transfer  did  not  depend  upon 
hia  formal  acceptance  of  the  trust  imposed 
upon  him.  Thoae  rights  would  have  been  pro- 
tected bv  a  court  of  equl^,  even  if  he  nad 
dedinea  to  act  as  trustee. 

Nor  is  it  a  material  circumstance  that  Morse, 
after  the  death  of  Ellis,  slated,  in  his  letter  to 
the  insurance  company  of  December  29,  1879, 
that  he  could  not  ''find"  any  assignment  of 
polidas  68,429  and  68.430,  and  did  not  claim 
any  intenst  in  them.  -Neither  his  inability  to 
find  the  assignment  under  which  he  had  acted 
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nor  his  disclaimer  of  an  interest  in  the  poMdea, 
could  affect  the  rights  of  Ellis'  daughters. 
Further,  it  ia  quite  manifest  that  this  letter  was 
written  merelv  to  facilitate  the  collection  of 
the  proceeds  of  the  policies  by  the  administra- 
tor, who  was  also  toe  guar<uan  of  the  in£ant 
children  of  the  assured.  Although  the  present 
suit  is  against  the  administrator,  the  latter,  in 
respect  to  the  policies  in  question,  really  repre- 
sents his  wards,  to  whom,  so  far  as  we  can  se# 
from  the  present  record,  he  must  account  for 
the  moneys  collected  from  the  insurance  com- 
pany. 

For  the  reasons  stated,  we  are  of  opinion 
that  within  the  meaning  of  section  5057  this  is 
a  suit  between  the  assignee  in  bankruptcy  and 
one  claiming  an  adverse  interest.  It  is  there- 
fore barrea  by  limitation,  unless  it  can  be  , 
brought  within  the  rule  announced  in  Bailey  v. 
OUner,  88  U.  S.  21  Wall  842, 849  [22: 686,688]. 
In  that  case^he  court,  construing  section 
6057,  said:  "We  hold  that  when  there  has  been 
nfy  negligence  or  laches  on  the  part  of  a  plain- 
tiff in  coming  to  the  knowledge  of  the  fraud  [^^O] 
which  is  the  foundation  of  the  suit,  and  when 
the  fraud  has  been  concealed,  or  is  of  such 
character  as  to  conceal  itself,  the  Statute  doea 
not  begin  to  run  until  the  fraud  is  discovered 
by,  or  Deoomes  known  to,  the  party  suing,  or 
those  in  privity  with  him."  See  also  Ro$enthal 
V.  Walker,  111  U.  S.  185  ^8:  895];  Traer  r. 
OletDi,  115  U.  8.  528  [29:  4(h]. 

The  ground  upon  which  the  plaintiff  claims 
exemption  from  the  limitation  of  two  years  ia 
that  the  schedules  in  bankruptcy  omitted  aU 
mention  of  the  policies  in  question,  and  that 
the  fact  that  the  policies  existed  was  "concealed 
and  withheld"  by  the  bankrupt  in  his  lifetime, 
and,  since  his  death,  by  his  administrator. 

If  it  be  assumed  that  Ellis  had  not,  prior  to 
his  bankruptcy,  delivered  the  assignment  of 
May  19, 1877,  and  that  his  interests  and  rights 
in  these  policies  were  transferable  to  hia  as- 
signee, the  mere  fact  that  he  omitted  any  men- 
tion of  the  policies  in  his  schedules  in  bank- 
ruptcy, and  that  neither  he  nor  his  administra- 
tor gave  information  of  them  to  the  assignee, 
would  not  establish  fraud  within  the.  meaning 
of  the  rule  announced  in  Bailey  v.  Gloter. 
The  omission  from  the  schedules  of  any  ref^ • 
ence  to  the  polides,  and  the  failure  to  call  the 
attention  of  the  assignee  to  them,  mav  have 
been  caused  by  an  honest  belief,  upon  tne  part 
of  Ellis,  that  they  belonged  to  his  children,  or 
were  not  such  property  as  the  law  required  to 
be  surrendered  to  the  assignee;  and,  therefore, 
he  lodged  the  assignment  to  Morse— possibly 
after  his  bankruptcy-^with  the  insurance  com- 
pany. Be  this  as  it  may,  the  bankrupt's  chi^ 
dren  are  to  be  regarded  as  asserting  an  interest 
in  the  policies,  at  least  from  M^ch  1, 1879, 
when  the  receipt  of  that  data  was  executed. 
Fraud  is  not  imputable  to  them,  nor  to  the 
ffuardian,  simply  oecause  neither  they  nor  be 
mformed  the  assignee  in  bankruptcy  of  their 
claims.  Their  silence,  when  they  were  not 
under  any  legal  obligaiion  to  speak,  and  when 
tbey  were  unaware  of  any  claim  being  asserted 
by  the  assignee,  did  not  amount  to  oonceal- 
ment.  They  did  nothing  to  prevent  him  from 
obtaining  full  information  in  reference  to  the 
assets  of  the  bankrupt.  The  record  disdosia  [611] 
no  circumstance  tending  to  prove  that  tbt&y 
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lOQi^t  to  keep  tbeir  claim  from  the  knowledge 
if  tbe  aamgnee. 

On  the  GODirary,  it  appears  in  proof  that 
Bites,  the  first  assignee,  was  well  acquainted 
with  Ellis,  and  knew  that,  for  many  years  prior 
to  the  hankruptcy,  be  had  carried  a  large 
amoant  of  insurance  upon  his  life.     It  is  true 
he  ss^s  that  he  got  the  impression  from  con- 
▼ersation  with  Ems  that  many  of  those  policies 
had  lapsed  hecause  of  the  hitter's  inability  to 
pay  the  premiums.    But  he  admitted  that  about 
the  time  of  the  bankruptcy  he  "learned  indi- 
rectly that  an  assimment  of  some  policy  or  poli- 
dn  nad  been  made  to  £.  Rollins  Morse  of  Bos- 
ton." He  stated thathis  understanding  with  said 
Ellis  was,  "after  learning  of  the  assignment  to 
E  RoDiiMi  Morse,  that  such  policy  or  policies 
bsd  some  time  preyiously  passed   from  his 
cootxol  and  were  not  a  part  of  his  assets  in 
hnkmptcy,  that  from  such  information  as  he, 
witoeas,  receiyed,  he  concluded  there  wsj*  ro 
▼alue  to  the  creditors  in  such  policy  or  po..- 
des."     He  acted  upon  this  belief  as  to  the 
situation,  and  forebore  to  make  such  inquiries 
ss  doe  diligence  required.    He  did  not  cease 
to  be  assignee  untu  May,  1882,  nearly  four 
yean  after  his  appointment,  and  more  than 
three  yean  after  the  written  transfer  to  Morse, 
intmstforEDis'  daughten,  had  been  lodged 
with  the  Insuanoe  company.    If  he  did  not 
know  of  SQch  transfer,  ne  could  easily  haye 
aaoertafaied  what  policies  upon  the  life  of  the 
aasnied  were  in  force  at  tno  time  of  the  ad- 
MkatioD  bk  bankruptcy.    It  is  fundamental, 
m  the  rule  annoanced  in  Bailey  y.  Olover,  that 
there  most  not  be  negligence  or  laches  upon 
the  part  of  the  assignee  in  bankruptcy  in 
conunff  to  the  knowledge  of  the  fraud  which 
is  the  foundation  of  his  suit,  and  which  is  relied 
U)on  to  defeat  the  limitation  of  two  years.    A 
rigid  enforcement  of  that  condition  is  essential 
to  meet  the  object  of  the  Statute  of  Limitations. 
That  object  was  to  secure  a  prompt  determi- 
Dttion  of  an  questions  arising  in  bankruptcy 
proceedings  and  a  speedy  dtetribution  of  the 
assets  of   bankrupts  among  tbeir  creditors. 
A  critical  examination  of  the  evidence  leaves 
I]    ao  room  to  doubt  that,  apart  from  any  question 
as  to  concealment  upon  the  part  of  the  bankrupt 
or  of  his  administrator,  the  assignee  did  not 
■bow  sach  diligence  as  entitles  bun  to  exemp- 
tion from  the  limitation  of  two  yeara  prescribed 
by  tDe  Statute.    The  court  below  would  not 
Ittve  erred  if  it  had  eiven  a  peremptory  instruc- 
tioD  to  find  for  the  defendant  upon  the  issue  as 
to  n^^tation. 

The  case  msents  another  question  raised  by 
the  defendant's  requests  for  instructions, 
Dsmdy,  whether,  in  View  of  the  peculiar  nature 
of  contracts  of  life  insunnoc,  any  interest 
which  the  bankrupt  had  in  these  policies— as- 
lamiog  that  he  hiad  not,  at  the  time  of  his 
bankruptcy,  effectively  transferred  them  for 
the  benefit  of  bis  daughters— passed  to  his 
•■jgpee.  Tie  defendant  contended  in  the 
eoort  bdow,  and  contends  here,  for  the  nogaUve 
of  this  proposition,  and  insists  that  If  any  in- 
tseit  paned  to  the  assignee,  it  was  only  such 
M  wu  represented  by  the  cash  value  of  the 
policies  at  the  time  of  the  bankruptcy.  We 
00  not  find  it  necessary  to  consider  Uiese  ques- 
tfoos,  as  what  has  been  said  will  probably  ro- 
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salt  in  a  diQX>aition  of  the  wnoia  case  imder 
the  issue  as  to  the  Statute  of  limitationa. 

The  Judgment  ii  revened,  and  the  eauee  re- 
mandea,  wUh  direetiene  to  grant  a  new  trial, 
andfarjkirther  praeeedinge  eoneietent  with  thie 
opinion 

WILLIAM  W.  OLEARY,  Assignee  in  Bank* 
ruptcy  of  Matthias  Elub,  /^.  in  Err,, 
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THE  ELLIS  FOUNDRY  COMPANY. 
lBer&  GL  Beporter^  ad.  812-814.) 

AffirmcMM  en  writ  qf  error  euit  bg  aeeignee  in 
Mrikrwptey,whenoarredbg  Statute  <(f  lAmU' 
atione, 

L  Wbereplalntlff  akme  prosecutes  a  writ  of  errot^ 
the  judgment  will  beafllrmed  If  no  error  wasoonw 
mltted  to  his  prejudloe.  Atthougn  the  court  below 
erred  tn  dlreottng  a  verdiot  for  plaintiff,  by  rea- 
aon  of  the  ohUm  having  been' barred  by  the  Bta^ 
ute  of  Limitations,  yet  the  Judgment  wlU  not  be 
reverMd  If  the  defendant  has  not  pioseouted  a 
writ  of  error* 

a.  Where  a  bankrupt,  at  the  flung  of  his  peCHkm 
tn  banlomptoy,  has  a  policy  of  Insurance  on  hia 
hf e,  and  afterwards  assigns  the  same  as  iecurltj 
for  a  debt;  and  after  the  death  of  the  bankrupt* 
the  creditor  receives  from  the  proceeds  of  such 
policy  the  moneys  owing  him,  and  the  a»lgneeln 
baokmptoy  afterwards  sues  the  creditor  to  re- 
coyer  back  the  moneys  thus  reoelfed,— such  suit 
Is  a  suit  between  tfaeassignee  and  a  person  dalm- 
iDg  an  adverse  toterest,  and  Is  barred  by  the  two 
years*  limitation  prescribed  In  seotlon  MOT,  U.  & 
Bey.  Stat. 

[No.  79.] 

Argued  Dee.  IS.  1889.       Decided  Jan.  6, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  judgment  in  fayor  of  plaintiff  for  the 
cash  surrender  value  of  a  policy  of  insurance 
at  the  date  of  filing  the  petition  in  bankruptcy. 
Affirmed, 

i*he  action  was  brought  by  the  assignee  in 
bankruptcy  of  Ellis  to  recover  the  amount  of 
a  policy  of  insurance  which  the  bankrupt  held 
on  his  life  at  the  time  of  the  conunencement  of 
the  proceedings  in  bankruptcy  and  which  he 
afterwards  assigned  to  the  Ellis  Foundry  Com- 
pany as  collateral  security  for  the  payment  of 
a  debt  due  to  it  from  Ella.  After  the  death  of 
Ellis,  the  Foundry  Company  received  out  of 
the  proceeds  of  this  policy,  collected  by  the  ad- 
ministrator of  Ellis,  the  amount  which  Ellis,  at 
his  death,  owed  that  corporation.  The  Com- 
pany, in  its  answer,  besides  a  general  denial, 
pleaded,  in  bar  of  the  action,  the  Statute  of 
limitations  of  two  years.  The  petition  in 
bankruptcy  was  filed  July  8, 1878;  the  Com- 
pany received  the  moneys  Dec.  81, 1879;  this 
action  was  brought  Sept  80, 1882.  The  plain- 
tiff  in  the  action,  the  assignee  in  bankruptcy, 
was  the  oidy  party  who  prosecuted  a  wnt  of 
error.  The  defendant  dia  not  prosecute  a  writ 
of  error.  This  court  afllrmed  the  judgment,  as 
no  error  was  committed  to  the  orejudice  of  the 
plaintifl  and  as  the  defendant  did  not  prosecute 
a  writ  of  error,  although  the  action  was  barred 
l^  limitation,  as  all^gSl  by  the  defendant 

The  further  facta  axe  statad  in  the  opinion. 
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Mean.  2^athan  Mane  and  E.  M.  Johnson* 

forplaintiff  in  error: 

Tlie  policy  of  iDsuranoe  was  an  assignable 
chose  in  acaon,  and  had  a  market  value. 

Palmer  y.  M&rriU,  6  Cush.  282;  8t.  John  y. 
American  Mut.  L.  Ine.  Co.  18  N.  Y.  81;  An- 
ihraeiU  Ins,  Co,  y.  Seare,  100  Mass.  888. 

When  a  poller  holder  has  been  adjudged 
bankrupt,  the  poucv  becomes  absolutely  yested 
in  the  assignee,  ana  he  has  like  remedies  to  re- 
cover the  same  as  the  bankrupt  would  have  if 
he  had  not  been  adjudged  a  bankrupt  He 
has.  in  addition,  the  ri^ht  toset  aside  a  fraudu- 
lent tranter  of  the  pohcv. 

Vetterlein  y.  Barnes,  124  U.  8.  169  (81:400); 
Be  Newland,  7  Ben.  68;  Wat  y.  Beid,  2  Hare, 
249;  Bunyon  on  Life  Assur.  2d  ed.  211 ;  Brigham 
y.  Home  L,  Ins,  Co,  181  Mass.  819. 

An  assignment  of  a  policy  to  a  creditor,  made 
by  a  party  having  a  ri^ht  to  assign,  carries  the 
entire  poucy  and  the  right  to  recover  from  the 
company  for  the  whole  amount  due  thereon. 

BurrougJis  v.  State  Mut,  L.  Assur.  Co,  97 
Mass.  859;  Ba^  v.  New  England  Mut.  L.  Ins, 
Co.  114  Mass.  177. 

Mr,  J oshnm  D.Ball,  for  defendant  in  error: 

It  is  only  in  cases  where  the  facts  are  clear 
and  not  in  dispute,  and  there  is  substantially 
nothing  in  dispute  to  go  to  the  jury,  that  the 
court  will  interpose  and  direct  a  verdict 

Bidiardson  v.  Boston,  60  U.  8.  19  How.  268 
(16:689);  Bickman  v.  Jones,  76  U.  8.  9  Wall. 
197.  201  (19: 551,  658);  BevansY.  U,  8.  80  U.  8. 

18  Wall.  57  (20:681);  Klein  v.  Bussdl,  86  U.  8. 

19  Wall.  438  (22: 116);  Moulor  y.  American  L, 
Ins.  Co.  101  U.  8.  708  (26: 1077);  Manchester  v. 
Ericsson,  106  U.  8. 847  (26: 1099);  Phcmia;  Mvt, 
L.  Ins,  Co.  y.  Boster,  106  U.  8.  80(27: 66);  Con- 
necticut  Mut.  L,  Ins,  Co,  v.  Lathrop,  111  U.  6. 
612  (28: 586);  Orleans  v.  Piatt,  99  U.  8.  676 
m:404);  BandaU  v.  BalHnun-e  d  0,  B,  Co,  109 
U.  8.  478  (27:1003);  Central  Nat,  Bank  v. 
Bayal  Ins.  Co.  108  U.  8.  788  (26: 459);  Sehofield 
y.  ijhicago,  M.  d  8t.  P.  B.  Co,  114  U.  8.  616 
(29:224). 

The  Statute  of  Limitations  applies,  not  only 
to  suits  to  recover  property  belonging  to  the 
bankrupt  or  conveyed  in  fraud,  but  alM  to  ac- 
tions to  recover  money  or  debts  owing  to  the 
bankrupt 

Jenkins  v.  International  Bank,  106  U.  8. 671 
(27: 804);  Bailev  v.  Ohwr,  88  U.  8.  21  Wall. 
846  (22: 688);  Gifford  v.  Eelms,  98  U.  8.  263 
(26:69);  Wuner.v,  Broum,  122  U.  8.  214(80:- 
1205). 

Mere  failure  to  discover  the  cause  of  action, 
where  there  is  no  element  of  concealment,  does 
not  take  the  case  out  of  the  8tatute. 

Norton  v.  De  La  ViUOeuve,  18  Nat.  Bankr. 
Reg.  804. 

U  he  had  the  means  of  discovering  the  fact, 
his  want  of  knowledge  is  to  be  attributed  to  his 
own  want  of  vigilance,  and  not  to  concealment 
by  others. 

Nudd  v.  Hamblin,  8  Allen,  188;  Cole  v.  Me- 
Qlathry,  9  Me.  181;  McKoum  y.  Whitmare,  81 
Me.  448;  Bouse  v.  Southard,  89  Me.  404;  Taney 
y.  Oothran,  82  Fed.  Rep.  687. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  statement  of  facts  made  in  Avery  y. 
Cleary  [anU,p,  469],  just  decided,is,in  the  main, 
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applicable  to  the  present  case.  The  additional 
facts  necessary  to  be  stated  are  these: 

On  the  2Ut  of  May,  1879,  Ellis  made  a  writ- 
ten assignment  to  the  ElUs  Foundry  Company, 
a  Massachusetts  corporation,  of  policy  68,^$, 
and  all  his  rights  under  it,  with  all  moneya 
^yable  or  which  might  be  payable  thereon. 
That  corporation,  at  the  same  time,  gave  a 
writing  to  Ellis  showing^  that  it  received  the 
above  policy  as  collateral  security  for  the  pay- 
ment of  a  debt  due  to  it  from  Ellis  of  $6,540.14 
within  one  year  from  March  1,  1879,  with  in- 
terest, and  of  all  other  sums  of  money  that  be 
might  owe  that  Company  within  four  years 
therc^ifter.  Out  of  the  proceeds  of  this  policy 
collected  by  Avery  as  administrator  of  Ellis, 
the  Foundry  Company  received,  December  i)l, 
1879.  the  sum  of  #6,901.64,  the  amount  which 
Ellis,  at  his  death,  owed  that  corporation. 

The  present  action  was  brought  September 
80,  1882,  to  recover  from  the  Company  the  en- 
tire amount  received  by  it  on  policy  68,429.  It 
proceeds  upon  the  same  grounds  substantially 
as  those  set  forth  in  the  other  suit  The  de- 
fendant denied  that  it  had  collected  such  pro- 
ceeds, and,  besides  controverting  the  material 
allegations  of  the  declaration,  pleaded  in  bar  of 
theactiontheStatuteof  Limitationsof  two  years. 

At  the  close  of  the  evidence  it  claimed  the 
right  to  go  to  the  jury,  and  presented  certain 
prayers  tor  instructions  which  the  court  de- 
clined to  give.  This  claim  was  denied,  and 
the  court  ruled,  as  matter  of  law,  that  upon 
the  evidence  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  only  the  amount  the 
insurance  company  would  have  paid  the  as- 
signee in  bankruptcy  as  the  ca^  surrender 
vfiue  of  the  policy  at  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  namely,  July  8, 
1878.  It  being  agreed  thuat  such  value  was 
$1,200,  the  jury  were  instructed  to  return  a 
verdict  in  favor  of  the  plaintiff  for  that  amount, 
with  interest  from  De^mber  81,  1879,  the  dale 
of  the  payment  by  Ellis'  administrator  to  the 
defendant  of  the  sum  of  $6,901.64.  To  that  In- 
struction the  plaintiff  excepted,  but  did  not 
S resent  any  prayers  for  instructions.  A  ver- 
ict  was  returned  in  conformity  with  the  di- 
rection of  the  court,  and  judgment  was  entered 
thereon. 

For  the  reasons  given  in  the  opinion  in  Atery 
y.  Cleary,  the  peremptory  instruction  to  the  jury 
to  find  a  verdict  in  lavor  of  the  plaintiff  for  the 
surrender  value  of  policy  68,429  was  erroneous. 
But  as  the  defendant  dia  not  prosecute  a  writ 
of  error,  the  judgment  below  must  be  affirmed 
upon  the  groundthat  no  error  was  committed 
to  the  prejudice  of  the  plaintiff.  His  action 
was  barred  by  limitation;  for,  there  can  be  no 
doubt  that  this  suit  is  between  the  assignee  and 
a  corporation  claiming  an  adverse  interest 

Judgment  q/lnud. 


THB  L0UI8VILLB    AND    KA8HVILLB 
RAILROAD  COMPANY,  Py.  ^«  ^^'. 

LUCINDA  WANGELIN. 

(See  8.  GL  Beporter*!  ad.  689-601) 

BemowU  of  eaum  from  state  to/ederal  eewt-^ 
Joint  action  ef  trespass    condition  of  earn  ai 
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tm$  9f  remoeal — tremaa  bif.  ttoo  eorporaUonB 
—  matter  affecting  Ae  meriU'-^ fraudulent 
joinierqf  dtfendand, 

V  Aa  action  brougrbt  In  a  state  ooort  aicainst  two 
joindiy  for  a  tort  cannot  be  removed  hj  either  of 
them  into  the  oirooit  ooort  of  the  United  States, 
under  the  Act  of  March  8, 187S,  ohap.  187, 1 2,  up- 
on the  ground  of  a  separable  controversy  between 
the  plahitlff  and  himself,  althooffh  the  defendants 
have  pleaded  severally,  and  the  plaintiff  miirht 
have  brought  the  action  against  either  alone. 

1  The  question  whether  there  Is  a  separable  con- 
troversy which  will  warrant  a  removal  Is  to  be 
determined  by  the  condition  of  the  record  in  the 
state  court  a*  the  time  of  the  filing  of  the  petition 
for  lemovaL,  independently  of  the  allegations  in 
thst  petition  or  in  the  affidavit  of  the  petitioner, 
miless  the  petitioner  both  alleges  and  proves  that 
the  defendants  were  wrongfully  made  joint  de- 
fendants for  the  purpose  of  prevenUog  a  removal 
into  the  federal  oourt. 

H  A  declaration  which  charges  two  corporatioos 
with  having  jointly  trespassed  on  plaintifTs  land, 
does  not  show  a  separable  controversy  between 
plaintiff  and  either  defendant. 

4  That  one  corporation  Is  the  only  real  defendant 
hscauee  the  other  defendant  was  not  in  existence 
tt  the  time  of  the  trespass  complained  of.  Is  a 
matter  affecting  the  merits  of  the  case  and  not 
the  jurisdiction,  and  cannot  be  tried  on  the  peti- 
tlOD  to  remove. 

4  In  this  case,  it  was  not  alleged  In  the  petition  for 
lemoval,  or  offered  to  be  proved,  that  one  of  the 
defendants  was  fraudulently  joined  for  the  pur- 
pose of  depriviog  the  other  defendant  of  the 
Hgfat  to  remove  the  case. 

[No.  109.] 
Submitted  Dee.  19, 1889.     Decided  Jan.  6, 1890. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois 
to  review  a  jodgmeot  remanding:  this  cause  to 
the  state  court.    Affirmed, 

The  original  action  was  trespass,  brought  in 
« itate  court  of  Illinois  against  a  corporation 
of  Eeotuckj  and  a  <  jrporation  of  Jllinois,  for 
breaking  into  and  eoteriog  plaintiff's  close  and 
leariDg  up  and  taking  away  a  railroad  switch. 
The  case  was  removed  into  the  circuit  court 
of  the  United  States  upon  the  petition  of  the 
Kentucky  corporation  on  the  ground  that  there 
"Was  a  separate  controversy  between  it  and  the 
plaintiff  which  could  be  fully  determined  be^ 
tween  them.  The  petition  of  removal  idso  al- 
leged that  the  Dlinois  corporation  was  not  in- 
corporated at  the  time  of  the  alleged  trespass, 
that  the  railroad  was  sold  under  a  mortgage  fore- 
dosore  and  conveyed  by  the  purchasers  to  that 
corporation  and  was  since  occupied  by  the  Ken- 
tucky corporation  under  a  lease  from  the  re- 
ceiver. 

Statement  bj  Mr  Justice  Gray:  . 

The  original  action  was  trespass,  brought 
<D  a  court  of  the  State  of  Illinois  on  Mav  10, 
1883.  by  Lucinda  Wangelin,  a  citizen  of  lUi- 
(K)b,  arainst  the  Louisville  and  Nashville  Rail- 
road Company,  a  corporation  of  Kentucky, 
tod  the  Southeast  and  St.  Louis  Railway 
Oompany,  a  corporation  of  Illinois,  for  break* 
iog  and  entering  her  close,  and  tearing  up  and 
dnym^  away  a  railroad  switch,  and  thereby 
<moymg  the  connection  between  a  coal  mine 
of  the  plaintiff  and  the  St.  Louis  and  South- 
ttston  Railway,  and  injuring  the  Talue  of 
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the  mine,  to  her  damage  in  the  sum  of  $6,000. 
The  defendant  corporations  after  being  duly 
served  with  process  severally  pleaded  not 
guilty. 

The  case  was  removed  into  the  circuit  court 
of  the  United  States  upon  a  petition  of  the 
Louisville  and  Nashville  Railroad  Company, 
alleging  that  there  was  a  separate  controversy 
between  it  and  the  plaintiff,  whidi  could  tie 
fully  determined  between  them;  and  specifically  vaqqi 
alleging  that  the  St  Louis  and  Southeastern  l^wj 
Railway  Company,  an  Illinois  corporation, 
built  and  owned  the  railway  and  the  switch 
mentioned  in  the  declaration  in  1870,  and  op- 
erated the  railway  until  November  1,  1874; 
that  thenceforth  that  railway  was  held  and 
operated  by  a  receiver  appointed  in  a  suit  to 
foreclose  a  mortgage  from  that  company  until 
January  1, 1880;  then  by  the  Nashville,  Chat- 
tanooga and  St.  Louis  Railway  Company  under 
a  lease  from  such  receiver  until  May  1, 1880. 
and  by  the  Louisville  and  Nashville  Railroad 
Company  under  an  assignment  of  that  lease 
untilJanuarv  27,  1881;  and  on  November  16, 
1880,  was  sold  under  a  decree  of  foreclosure  to 
purchasers  for  the  Southeast  and  St  Louis 
Railway  Company,  and  by  such  purchasers 
conveyed  on  January  27,  1881,  to  that  com- 
pany; that  the  Southeast  and  St  Louis  Railway 
Company  was  incorporated  under  the  Law  of 
Illinois  on  November  12, 1880,  and  not  before; 
that  the  supposed  trespasses  alleged  in  the  decla- 
ration were  committed,  if  at  all,  in  August,1880; 
that  at  that  time  "the  defendant,  the  South- 
east and  St  Louis  Railway  Company,  had  no 
corporate  or  legal  existence,  and  no  existence 
in  fact,  had  no  stockholders,  officers,  agents, 
employes  or  servants,  and  had  taken  no  steps 
whatever  to  become  a  corporation,  and  was 
not  in  any  way  acting  as  a  corporation  or  other- 
wise;" that  that  company  never  came  into  pos- 
session of  that  railway  until  January  27,  1881, 
when  it  entered  into  a  contract  with  the  Louis- 
ville and  Nashville  Railroad  Company,  tmder 
which  this  Company  had  since  operated  that 
railway;  and  that  at  the  time  of  the  supposed 
trespasses  this  Company  was  in  the  sole  and 
exclusive  possession  of  that  railway,  operating 
it  under  the  aforesaid  assignment  of  lease. 

Annexed  to  the  petition  for  removal  was  an 
affidavit  of  the  vice-president  of  the  LouisviUe 
and  Nashville  Railroad  Company  to  the  truth 
of  its  allegations. 

In  the  circuit  court  of  the  i/nited  States,  the 
Louisville  and  Nashville  Railroad  Company, 
by  leave  of  the  court  filed  additional  pleas,  set- 
ting up,  amon^  other  things,  the  matters  al 
leged  in  the  petition  for  removal 

Upon  a  motion  of  the  plaintiff  to  remand  the 
cause  to  the  state  court  "for  reasons  apparent  [6011 
upon  the  face  of  the  record,"  the  court  on 
April  7,  1886.  ordered  it  to  be  remanded;  and 
on  April  9, 1886.  the  Louisville  and  Nashville 
Railroad  Compwiy  sued  out  this  writ  of  error. 

Mr,  J.  M.  Hamlll,  for  plaintiff  in  error: 
The  Joinder  by  plaintiffs  in  a  state  court  of 
defendants,  citizens  of  the  same  State,  who  have 
no  interest  in  the  controversy  and  whose  rela- 
tion to  the  suit  appears  from  the  record,  will 
not  deprive  the  defendants  in  interest,  citizens 
of  another  State,  of  the  right  to  remove  the 
cause  to  the  federal  courts. 
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WoodT.  Davii,  69  U.  8. 18  How.  467(15:460); 
Corneal  v.  Bank$,  28  U.  8.  10  Wheat.  181 
(6:297);  Brawns  y.  iS^^cf^,  9  U.  8.  5  Crancb, 
808  (8:108),  JStwi  y.  CliiUi,  88  U.  8.  8  Pet.  582 
(8:1084). 

The  coiYto  of  the  United  States  will  no*,  con- 
■ider  any  others  as  parties  to  the  suit  than  the 
persons  between  whom  the  litigation  before 
them  exists. 

MeNutt  y.  Bland,  48  U.  8. 2  How.  9(11:169). 

This  court  will  not  suffer  its  Jurisdiction  to 
be  ousted  by  the  mere  Joinder  or  nonjoinder  of 
formal  parties. 

Wcfmley  y.  WarmUif,  21  U.  8.  8  Wheat  421 
(5:661):  Walden  y.  Skinner,  101  U.  8.  589  (25: 
967);  Arapahoe  Oounty  y.  Kamae  Pae,  K  Co.  A. 
DDL  277-288;  Bmowd  Caeee,  100  U.  8.  457 
(25:598):  Boom  y.  Bivee,  106  U.  8.  99  (27:69). 

This  case  does  not  fall  within  the  rule  laid 
downin Pitp^r y.  Fordffee,  119 U.  8. 469(80:485): 
Thorn  Wire  Hedge  Co.  y.  Fuller,  122  U.  8.  585 
(80:1285);  Plymouth  Oold  Min,  Co.  y.  Amador 
d  8.  Canal  Co.  118  U.  8.  264  (80:282);  BandY. 
Walker,  117 U.  8.  840(29.*907):  Thaver y.  I^fe 
Aeeo.  qf  America.  112  U.  a  717  (28:864). 

It  cannot  be  claimed  that  a  defendi^t  who 
had  no  existence  at  the  time  the  right  of  action 
mocrued  is  an  indispensable  party  to  a  suit. 

LovieviOe  d  y.B.Co.  y.  Ide,  114  U.  8.  52 
(29H»);  PirieY.  Tcedi,  115  U.  8.  41(29:881); 
Btarin  y.  New  York  City,  115  U.  8.  248  (29: 
888):  SloaneY.  Andereon.  117  U.  8.  275  (29:899). 

Mr.  Charle*  W.  Thomas  for  defendant 
in  error. 

Mr.  Jfutiee  Ch^ajr  deliyered  the  opinioD  'A 
the  court: 

It  hat  been  often  decided  that  an  action 
brought  in  aitate  ooort  affainit  two  Jointly 
for  a  tort  cannot  be  remoyea  by  either  of  them 
into  the  circuit  court  of  the  United  8tates,  un- 
der the  Act  of  March  8, 1875,  chap.  187,  §  2, 
upon  the  ground  of  a  separable  controversy 
between  the  plaintiff  and  himself,  although  the 
defendants  have  pleaded  severally,  and  the 
plaintiff  might  have  brought  the  action  against 
either  alone.  18  Stat.  471;  Pirie  v.  Tvedt,  115 
U.  8.  41  [29:  8811;  Sloane  v.  Anderson,  117  U. 
8.  275  [^:  899];  Plymouth  Oold  Min.  Co.  y. 
Amador  d  8.  Canal  Co.  118  U.  8.1264  [80: 
2821;  Thorn  Wire  Hedge  Co.  y.  FuUer,  122  U. 
8.  585  PO:  1285]. 

It  is  equally  well  settled  that  in  any  case  the 
question  whether  there  ii  a  separatlle  contro- 
yersy  which  will  warrant  a  removal  ii  to  be 
determined  by  the  condition  of  the  record  in 
the  state  court  at  the  time  of  the  filing  of  the 
petition  for  removal,  independently  of  the  alle- 

Sktions  in  that  petition  or  in  the  affidavit  of 
e  petitioner— unless  the  petitioner  both  al- 
leges and  proves  that  the  defendants  were 
wron^ully  made  joint  defendants  for  the  pur- 
pose of  preventing  a  remoyal  into  thefeoeral 
court. 

In  PlvnunUk  Qdd  Min.  Co.  y.  Amador  d  8. 
Canal  Co.,  above  cited,  a  suit  by  a  canal  com- 
pany against  a  mining  corporation  and  its 
agents,  for  poUutinff  a  stream  of  water  belong- 
inff  to  the  plaintiff,  was  held  to  have  be«i 
rigntly  remanded  to  the  state  court  in  which  it 
had  been  commenced,  although  the  corpora- 
tion's petition  for  removal  aU^ged  that  it  was 
the  only  real  defendant,  and  that  the  other  de- 
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fendants  were  nominal  parties  only,  and  were 
sued  for  the  purpose  of  preventing  the  oorpo> 
ration  from  removing  the  cause  Into  the  cir- 
cuit court  of  the  United  States.  Chief  Juetie$ 
Waite  in  delivering  judgment  said:  "It  ii  poa- 
sible,  also,  that  the  company  may  be  guilty  and 
the  other  defendants  not  guilty;  but  the  plain- 
tiff in  its  complaint  says  they  axe  all  guilty, 
and  thst  presents  the  cause  of  action  to  oe 
tried.  Each  party  defends  for  himself,  but  un- 
til his  defense  is  made  out  the  case  stand* 
against  him,  and  the  rights  of  all  must  be  goy- 
emed  accordingly.  Under  these  drcmm- 
siances  the  averments  in  the  petition,  that  tb# 
defendants  were  wrongfully  made  [parties]  to 
avoid  a  rettx>yal  can  be  of  no  avail  in  the  cb^ 
cuit  court  upon  a  motion  to  remand,  until  th^ 
are  proven;  and  that,  so  far  as  the  present  rec- 
ord discloses,  was  not  attempted.  The  aiBrma- 
tive  of  this  issue  was  on  the  petitioning  defend- 
ant. That  corporation  was  the  moving  partv, 
and  was  bound  to  make  out  its  case."  118  tJ. 
8.  270,  271  [80:  288,  284]. 

In  Little  v.  6^009,  118  U.  8.  506  [80:  269], 
where  a  bill  in  equity  charged  the  defendants 
Jointly  with  having  fraudiuentij  deprived  tb* 

§laintiff  of  her  property,  Mr.  JueUce  Bradley, 
eliveriuff  the  opinion  of  the  court,  said  that 
one  of  the  defendants  '*  could  not,  by  merely 
making  contrary  averments  in  hii  petition  for 
removal,  and  setting  up  a  case  moonsisteni 
with  the  allegations  of  the  bill,  segregate  him- 
self from  the  other  defendants,  and  thus  en- 
title himself  to  remove  the  case  into  the  United 
States  court."  118  U.  &.  600,  601  [80:  STC 
2711. 

Bo  in  BaetTenneseee,  V.  dG.  R  Co.  y.  Orm^ 
eon,  119  U.  8.  240,  244  [80:  882,  888],  in  a  suit 
in  equity  against  two  corporations,  the  ques- 
tion was  whether  there  was  a  separable  con- 
troversy between  one  of  them  and  the  plaintiff 
which  would  warrant  a  removal  into  the  cir- 
cuit court  of  the  United  States;  and  it  was  said 
by  Chi^  Juetiee  Waite,  and  adjudged  by  thia 
court,  that  the  allegations  of  the  bill  must,  for 
the  purposes  of  that  inquiry,  be  taken  as  con- 
fened.  To  the  same  effect  is  Qratee  y.  Cor- 
bin  [ante,  p.  462],  just  decided. 

In  the  case  at  bar  the  declaration  charged 
two  corporations  with  havingjoinily  trespaned 
on  the  plaintiffs  land.  Whether  they  had 
done  so  or  not  was  a  question  to  be  dedkled  at 
the  trial;  and  it  is  not  contended,  and  could 
not  be,  in  the  face  of  the  dedsions  already  cited, 
that  the  record  of  the  state  court,  as  it  stood  aft 
the  time  of  the  filing  of  the  petition  for  ra- 
moval,  showed  a  separable  controversy  b^ 
tween  the  plaintiff  and  either  defendant 

The  arffument  in  support  of  the  jurisdiction 
of  the  federal  court  is  that  the  LouisyiUe  and 
Nashville  Kailroad  Ck)mpany  was  the  only  ml 
defendant,  because,  at  the  time  of  the  trespasa 
complained  of,  the  other  defendant  was  not  Ib 
existence.  But  this  was  a  matter  affecting  tb» 
merits  of  the  case,  and  one  which  the  plaintiff 
was  entitled  to  deny  and  disprove  at  the  trial 
upon  the  issues  joined  by  the  pleadings.  Both 
the  defendants  were  sued  and  served  as  corpo- 
rations, and  pleaded  as  such,  in  the  state  court; 
and  it  ii  not  denied  that  each  of  them  was  a 
corporation  when  the  action  was  brought  Tba 
question  whether  one  of  them  was  in  existence 
as  a  corporation  at  the  time  of  the  alleged  trea- 
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pftts  did  not  affect  the  quettion  whether  U  could 
M  DOW  sued,  hat  the  qnestioD  of  its  liahilUy  in 
the  tctioQ;  in  other  words,  not  the  iariadicaon, 
hot  the  merits,  to  be  determined  when  the  case 
came  to  triaL  It  could  not  be  tried  and  de- 
termined in  adTance,  as  incidental  to  a  petition 
br  a  co-defendant  to  remoTe  the  caaa  mto  the 
circuit  court  oT  the  United  Statea. 

As  to  the  iugyteition,  made  in  argument. 
Ikat  the  Southeast  and  St  Louis  Rafl  way  Com- 
pan J  was  fraudulently  joined  as  a  defendant  in 
the  state  court  for  the  purpoee  of  depriving  the 
LouisTiUe  and  NashvlUe  Kailroad  Company  of 
the  right  to  remove  the  case  into  the  circuit 
ooort  ot  the  United  States,  it  is  enough  to  say 
that  no  fraud  was  alleged  in  the  petition  for 
ffeoMyral,  or  pleaded,  or  offered  to  be  proved. 
Id  the  circuit  court 


WILLIAM  H.  ROBKRTSON.  Odllector  of 
the  Port  of  Nxw  Tobk,  P{f.  in  Brr., 

9. 

CHARLES  A.  EDELHOFF  wt  al. 
(Bee  8.  a  Beportar^B  ed.  il44HJ 

Ihtiif  am  fihbtmB  for  kaU  dir$otimg  werdki  f&r 
piaintif. 

]»  Btbbotis  oonposed  eC  sQk  and  oottoo.  In  wbloli 
sOk  Is  the  oompooent  pari  of  ohftef  value,  used 
esetaislvelx  as  trlanntncs  for  omamentlnc  bats 
and  bouMlB,  and  whioh  have  aoonunerolal  valnie 
only  fw  tbat  purpose,  are  Uable  to  a  Aity  ef  only 
tweoty  per  cent  od  wlorwn  under  **8cbedole  N,— 
8uodrl«**  of  seodOQ  »B  of  tttle  «.  Bev.  8tat  (S 
Slat.  flD,  as  eoaoted  by  tbe  Aot  of  Xareh  a,  1888. 

&  TtlBprop«fortheotroaltooorttodtreoiaver* 
diet  for  the  plAlntlff,  where  there  Is  no  question 
of  tect'for  the  Jury,  and  where  the  defendant  does 
not  ask  to  go  to  the  jury. 

[No  ITOJ 
Argued  Dtc  19,90. 1889.    Added  Jan.  6, 1890. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  Judgment  in  favor  of  plain- 
tiff for  the  excess  of  duties  collected  on  hat 
ribbooa  or  hat  bands  and  upon  certain  charges 
and  commisskms  and  coverings.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  On  W.  ObapMMi.  SoUdtorQen.,  tat 
plaintiff  in  error. 

JfdSin.  Jo««ph  BL  Choata  and  Tremedn 
S  7)fier  for  defendants  in  error. 

Mr.  Jkdiet  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brouirht  in  the  Superior 
Court  of  the  City  of  New  York,  l^  Charlea 
August  Edelhoff  and  Emil  Rinke  aninst  Wil- 
liam H.  Robertson,  Collector  of  the  Port  of 
New  York,  on  the  85th  of  March,  1884,  and 


ed  by  the  defendant  into  the  Circuit 
Court  of  the  United  Statea  for  the  Southern 
Diatrict  of  New  York,  to  recover  an  excess  of 
duties  pakl  under  protest  on  goods  entered  at 
the  cnatom-bottse  on  the  90th  of  August,  1888, 
the  duty  having  been  paid  on  the  same  day. 

The  case  was  tried  trv /if4^  Coxe  and  a  Jury, 
m  April  ISth,  1881    The  articles  in  dispute 

lit  U.S. 


were  ribbons,  composed  of  silk  and  cotton,  in 
which  silk  was  the  component  material  of  chief 
value.  There  was  due  protest  and  appeal. 
The  Collector  assessed  a  duty  of  60  per  centtfd 
tatorem  upon  the  goods,  under  tbe  following 
clause  in  ^Schedule  L,-8iIk  end  Silk  Qoods,^ 
in  section  2602  of  title  88  of  the  Revised  Stat- 
utes, as  enacted  bv  the  Act  of  March  8, 1888 
(28  Stat.  610):  "AD  goods,  wares  and  merchan- 
dise, not  special] V  enumerated  or  provided  for 
in  thia  Act,  maoe  of  sUk,  or  of  which  silk  is 
the  component  material  of  chief  value,  flftv  per 
centum  ad  tatartm."  The  plaintiffs  claimed 
in  their  protest  and  upon  the  trial  that  the 
goods  were  liable  to  onlv  90  per  cent  duty,  un- 
der the  following  provinon  in  "Schedule  N,— 
Sundries,"  of  the  same  title  ad.  618):  "Hats, 
and  so  forth,  materials  for:  Braids,  plaits,  flata. 
lacea,  trimmings,  tissues,  willow  sheets  and 
squarea,  used  for  making  or  ornamenting  hats, 
bonnets  and  hoods,  composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  hair,  whalebooo  or 
any  other  substance  or  material  not  q)6cially 
enumerated  or  provided  for  in  this  Aot»  tweo^ 
per  centum  ad  valorem." 

On  the  trial  the  undisputed  evldeooe  waa 
that  the  artidea  in  question  were  used  exdu* 
sively  as  trimmings  for  ornamenting  hats  and 
bonnets,  and  bad  a  commercial  value  only  for 
that  purpoee.  The  defendant  offefud  no  evi- 
dence on  that  subject  in  contradiction  of  that 
put  in  by  the  plaintiffs.  At  the  dose  of  the 
testimony,  the  defendant  adced  the  court  to 
direct  a  verdict  in  his  favor,  upon  the  ground 
that;the  foregoing  provision  in  schedule  N,  in 
regard  tc  *'Hata,  and  so  forth,  materials  for," 
should  be  construed  as  embracmg  ooly  articles 
made  of  a  substance  or  material  not  elsewhere 
aUytenumerated  or  provided  for  in  the  Ad 
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01  188").  and  artides  made  only  of  straw,  chip, 
grass,  palm  leaf,  wiUow,  hair,  whalebone  or 
some  other  like  substance  or  material;  but  thia 
request  was  denied  by  the  court,  and  the  defend* 
ant  excepted.  Tbe  court  then,  at  the  request 
of  tbe  plaintiffs,  directed  the  Jury  to  find  a  ver- 
dict in  tbeir  favor,  for  the  excess  of  duties  cd^ 
lectcd  on  tbe  hat-ribbons  or  hat-banda,  and 
upon  certain  charges,  commissions  and  cover- 
ings, in  regard  to  which  there  was  no  dispute: 
aM  the  defendant  excepted  to  audi  action  of 
the  court.  The  lury  found  a  veidict  accord- 
ingly for  the  plaintiffs,  on  which  a  Judgment 
was  eotoed  in  their  favor,  to  review  which  the 
defendant  has  brought  a  writ  of  error. 

That  the  artidea  in  queatioD,  silk  bdng  tbeir 
component  material  of  chief  value,  were  liable 
to  a  duty  of  60  per  cent  od  valorem,  as  "goods, 
warea  and  merchandise  not  specially  enume- 
rated or  provided  for  in  this  Act,  nuuie  of  silk, 
or  of  which  silk  is  the  component  material  of 
chief  value,"  if  they  were  not  specially  enume- 
rated or  provided  for  in  the  Act  of  1888,  ia 
plain.  Tne  question,  and  the  only  question, 
therefore,  la  whether  ihey  (come  under  the 
clause,  "Rata,  and  ao  forth,  materials  for,"  aa 
being  "trimminga,"  "used  for  making  or  orna- 
menting hata,  bonneta,  and  boods,''coropoi«ed 
of  anv  of  the  seven  substances  speciflcallr 
named,  "or  any  other  substsnce  or  material, 
not  apecially  enumerated  or  provided  for  in 
thia  Act,"  and  were  thua  liable  to  a  duty  of 
only  80  per  cent  ad  ealorem. 

It  is  to  be  cspedaUy  noted  that  the  Act  oT 
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1888  does  not.  In  schedule  L,  In  regard  to  silk 
«nd  dlk  goods,  or  elsewhere,  impose  any  duty 
upon  silk  ribbons  by  that  name,  or  upon  rib- 
bons made  of  silk  or  of  which  silk  is  the  com- 
ponent material  of  chief  value,  otherwise  than 
as  they  may  be  covered  by  Uie  clause  above 
quotea  in  r^;ard  to  60  per  cent  duty. 

We  think  it  perfectly  clear  that  the  words 
«<  composed  of,  in  the  20per-cent  clause 
above  quoted,  relate  to  the  eight  articles  pre- 
viously specifically  mentioned  in  that  clause, 
and  not  to  the  words,  '*hats,  bonnets  and 
hoods,"  also,  that  the  words  in  the  same  clause, 
"not  speciallv  enumerated  or  provided  for  in 
this  Act,"  relate  to  the  same  eight  articles,  and 
not  to  the  words,  *'hats,  bonnets  and  hoods," 
or  to  the  words,  "any  other  substance  or  ma- 
terial." The  clause  is  to  be  read  as  if  the 
word  "and"  were  inserted  before  the  word 
"composed"  and  a^ain  after  the  word  "ma- 
terial, so  that  the  clause,  as  far  as  the  question 
involved  in  thepresent  case  is  concerned,  would 
read:  "Trimmmgs  used  for  ornamenting^  hats, 
bonnets  and  hoods,  and  composed  of  any  of 
the  seven  articles  speciallv  named,  "or  any 
other  substance  or  material,  and  not  specially 
enumerated  or  provided  for  in  this  Act." 

We  cannot  agree  with  the  contention  of  the 
defendant  that  the  words  "any  other  substance 
or  material"  are  to  be  read  as  if  they  were 
"anv  other  like  substance  or  material;"  becar.se, 
while  "straw,  chip,  grass,  palm  leaf,  willow" 
are  vegetable  substances,  "hair"  and  "whale- 
bone" are  animal  substances.  There  is  no 
identity  of  genus  among  the  two  descriptions 
of  articles  specifically  mentioned;  and  we  see 
no  warrant  for  interpolating  the  word  "like," 
and  applying  it  distributiveJy  to  each  of  the 
two  classes  of  substances  specifiodly  men- 
tioned. The  contention  that,  in  the  presence 
of  the  words  "any  other  substance  or  material," 
the  naming  of  seven  substances  specifically  is 
surplusage  and  without  meaning,  because  the 
words  "any  other  substance  or  material"  are 
adequate  to  cover  those  seven  substances,  seems 
to  us  without  force  In  view  of  the  well-known 
tautological  phraseology  of  provisions  in  Tariff 
Acts.  m 

There  is  a  clause  in  schedule  K  of  section 
2602  of  title  88  of  the  Revised  Statutea.  as  en- 
acted by  the  Act  of  March  8,  1888  (j^  Stat 
611),  which  it  is  proper  to  consider  in  conneo- 
tion  with  the  clause  in  reeard  to  "Hats,  and  so 
forth,  materials  for,"  ana  which  reads  as  fol- 
lows: "Bonnets,  hats  and  hoods,  for  men, 
women  and  children,  composed  of  chip,  grass, 
palm  leaf,  willow  or  straw,  or  any  other  vege- 
table substance,  hair,  whalebone  or  other 
material,  not  speciaUy  enumerated  or  provided 
for  in  this  Act,  thirty  per  centam  ad  valorem," 

It  will  conduce  to  the  solution  of  the  ques* 
tion  in  hand  to  consider  prior  legislation  on  the 
subject 

In  section  28  of  the  Act  of  March  2, 1861, 
chap.  68  (12  Sut  192),  a  duty  of  80  per  cent 
ad  talorem  was  imposed  on  "flats,  braids, 
plaits,  sparterre  and  willow  squares,  us^  for 
making  hats  and  bonnets,"  and  on  "hats  and 
bonnets  for  men,  women  and  children,  com- 
posed of  straw,  diip,  grass,  palm  leaf,  willow 
or  anv  other  vegetable  substance,  or  of  bair, 
whalebone  or  other  material,  not  otherwise 
provided  for;"  and  by  section  10  of  tbc  sume 
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Act  (p.  186),  the  f  ollowinff  duties  were  imposed 
on  silk  and  silk  articles:  ''On  silk  in  the  gum, 
not  more  advanced  in  manufacture  than  sin- 
gles, tram,  and  thrown  ororganzine,  fifteen  per 
centum  ad  talorem;  on  all  silks  valued  at  not 
over  one  dollar  per  square  yard,  twenty  per 
centum  ad  valorem;  on  all  sifss  valued  at  over 
one  dollar  per  square  yard,  thirty  per  centum 
advalorem;  on  aU  silk  velvets  or  velvets  of  which 
silk  is  the  component  material  of  chief  value, 
valued  at  three  dollars  per  square  yard,or  under, 
twenty-five  per  centuv  jid  valorem;  valued  at 
over  three  dollars  per  square  yard,  thirty  per 
centum  ad  valorem;  on  floss  sUks,  twenty  per 
centum  ad  valorem;  on  silk  ribbons,  galloons, 
braids,  fringes,  laces,  tassels,  buttons,  button 
cloths,  trimmings,  and  on  silk  twist,  twist  com* 
posed  of  mohair  and  silk,  sewing  silk  in  the  gum 
or  purified,  and  all  other  manufactures  of  silk, 
or  of  which  silk  shall  be  the  component  ma- 
terial of  chief  value,  not  otherwise  provided 
for,  thirty  per  centum  ad  valorem."  By  this 
provision,  a  duty  of  80  per  cent  was  imposed 
on  "silk  ribbons"  by  name,  lio  question  of 
the  kind  before  us  could  have  arisen  under  that 
Statute. 

In  section  8  of  the  Act  of  July  14,  1863, 
chap.  168  (12  Stat.  661),  are  found  the  follow- 
ing dauses  in  regard  to  duties:  "  On  bonnets, 
hats  and  hoods,  for  men,  women  and  children, 
composed  of  straw,  chip,  grass,  palm  leaf,  wil- 
low or  any  other  vegetable  substance,  or  of 
silk,  hair,  whalebone  or  other  material,  not 
otherwise  provided  for,  forty  per  centum  ad 
valorem;  On  braids,  plaits,  fiats,  laces,  trim- 
mings, sparterre,  tissues,  willow  sheets  and 
squares,  used  for  making  or  omamentiug  hats, 
bonnets  and  hoods,  composed  of  straw,  chip, 
grass,  palm  leaf,* willow  or  any  other  vege- 
table substance,  or  of  hair,  whalebone,  or  other 
material  not  otherwise  provided  for,  Uiirty  per 
centum  advalorem"  There  was  no  provision 
in  that  Act  in  regard  to  silk,  or  silks,  or  silk 
ribbons,  other  than  the  one  in  the  first  of  the 
two  clauses  above  quoted,  in  regard  to  bon- 
nets, hats'and  hoods  composed  of  silk.  So  the 
provision  of  the  Act  of  1861,  in  regard  to  siU^ 
silks  and  silk  ribbons,  remained  in  force,  and 
the  provision  in  the  second  clause  above  quoted, 
in  regard  to  trimmings,  could  not  apply  to  silk 
ribbons,  because  they  were  "otherwue  pro- 
vided for"  in  the  Act  of  1861;  though  the 
question  would  not  have  been  material,  because 
silk  ribbons  were,  under  the  Act  of  1861, 
subject  to  80  per  cent  duty,  and  the  trimmion 
were,  under  the  Act  of  1862,  subject  to  the 
same  duty. 

By  the  Act  of  June  80, 1864  (18  Stat  200), 
duties  on  imports  were  increased,  and  by  sec- 
tion 8  of  that  Act  (p.  210),  from  July  1,  1864, 
in  lieu  of  existing  duties,  the  foUowhig  were 
imposed  on  silk  and  articles  of  silk:  "On  spun 
silk  for  filling  in  skeins  or  cops,  twenty-five 
per  centum  ad  valorem.  On  silk  in  the  gum 
not  more  advanced  than  singles,  tram,  and 
thrown  or  organzine,  thirty-five  per  centum  ad 
valorem.  On  floss  silks,  thirty -five  per  centum 
€ui  valorem.  Od  sewing  silk,  in  the  gum  or 
puritjed.  forty  per  centum  ad  valorem.  On  aU 
dress  and  piece  silks,  ribbons  and  silk  velvets, 
or  velvets  of  which  silk  is  the  component  ma- 
terial of  chief  value,  sixty  per  centum  ad 
valorem.    On  silk  vei^gs,  pongees,  shawls, 
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Knfi,  mantflUs,  peleriiies,  handkerchiefis,  Tefls, 
iMfli^  ■UrlB,  drawoB,  boonets*  hats,  caps,  tor- 
fesM,  ^lemlsettes,  hose,  mitts,  aproDS,  stock- 
iqg^  ^oves,  suspenders,  watch-chains,  web- 
hnm^  nraida,  fringes,  galloons,  tassels,  cords 
aDOtrimminn,  sixty  per  centom  ad  valorem. 
On  an  mannMCtnres  of  silk,  or  of  which  silk 
is  the  compon^it  material  of  chief  value,  not 
otherwise  provided  for,  fifty  per  centum  ad 
taiarem,"  Thus  the  duty  on  nlk  ribbons  by 
name  was  advanced  from  80  per  cent,  as  in  the 
Act  of  1861,  to  60  per  cent 

No  subeeauent  legislation  until  the  Revised 
Statates  of  June  22, 1874,  affected  the  duty  on 
»lk  ribbons.    In  "Schedule  M,— Sundries."  of 
fectioQ  2504  of  the  Revised  Statutes  (2d  ed.  p. 
474)»  were  contained  the  following  provisions: 
"Bonnets,  hats  and  hoods,  for  men,   women 
and  children,  composed  of  chip,  grass,  palm 
leaf,  willow  or  any  other  vegetable  substance, 
hair,  whalebone  or  other  material,  noi  other- 
wise  provided    for:    forty   per   centum   ad 
mUarem;  composed  of  3traw:  forty  per  centum 
«d  talorem;**   and  (p.  476):   "Hals,  etc.,  ma- 
terials for.<— Braids,  plaits,  flats,  laces,  trim- 
mings, tissues,  willow  sheets  and  squares,  used 
for  making  or  ornamenting  hats,  bonuets,  and 
hoods,  composed  of  straw,  chip,  grass,  palm 
leaf,  willow,  or  any  other  vegetable  substance, 
or  of  hair,  whalebone,  or  other  material,  not 
otherwise  provided  for:  thirty  per  centum  ad 
taloremf  and  in   "Schedule  J3,^3ilks  and 
SOk  Qoods"  (p.  469):   "Silk  in  the  g:um  not 
more  advancea  than  singles,  tram  and  thrown 
or  organzine:    thirty-five  per  centum  ad  va- 
lorem.   Spun  silk  for  filling  in  skeins  or  cops: 
thirty-five  per  centum  ad  valorem.  Floss  silks: 
thirty-five  per  centum  ad  valorem.    Sewing 
silk  m  the  gum  or  purified:  forty  per  centum 
od  valorem.    Silk  twist,  twist  composed  of 
mohair  and  silk:  forty  per  centum  ad  valorem, 
Dreas  and  piece  silks,  ribbons  and  silk  velvets, 
or  velvets  of  which  silk  is  the  component  ma- 
terial of  chief  value:   sixty  per  centum  ad 
valorem.      Silk    vestings,    pongees,    shawls, 
scarfs,  mantOlas,  pelerines,  handkerchief,  veils, 
laces,  shirts,  drawers,  bonnets,  hats,  caps,  tur- 
bans, chemisettes,  hose,  mitts,  aprons,  stock- 
iogB,  doves,  suspenders,  watch-chains,  web- 
bing, braids,  fringes,  galloons,  tassels,  cords 
and  trimmings,  and  r^y-made  clothing  of 
iilk,  or  ol  which  silk  is  a  component  material 
of  ddef  value:  sixty  per  centum  ad  valorem. 
Buttons  and  ornaments  for  dresses  and  outside 
garments  made  of  silk,  or  of  which  sUk  is  the 
component  material  of  chief  value,  and  con- 
tahiing  no  wool,  worsted  or  goats'  hair:  fifty 
per  centum   ad  valorem.     Manufactures  of 
silk,  or  of  which  silk  is  the  component  material 
of  chief  value,  not  otherwise  provided  for:  fifty 
.    per  centum  ad  valorem," 
^      Thus,  in  the  clause  in  regard  to  "Bonnets, 
hats  and  hoods,"  the  word  "silk,"  found  in 
the  Act  of  1862,  was  omitted  in  the  Revised 
Btatotes;  and  sUk  ribbons,  or  ribbons  of  which 
Blk  was  the  competent  material  of  chief  value, 
were  made  by  lAe  Revised  Statutes  dutiable 
ionmifu  at  60  per  cent,  as  in  the  Act  of  1864. 
Then  came  the  Act  of  February  8,  1875  (18 
But.  807),  by  the  first  section  of  which  the 
foQowing  provision  was  made  in  regard  to 
doties  on  silk  and  articles  of  silk,  in  lieu  of 
then  ezisthig  duties:  "On  Q>un  silk,  for  filling, 
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in  skeins  or  cops,  thirty-five  per  centum  ad 
valorem;  on  silk  in  the  sum,  not  more  advanced 
than  singles,  tram  ana  thrown  or  organzine, 
thirty-five*  per  centum  ad  valorem;  on  fioss  silks, 
thirty-five  per  centum  ad  valorem;  on  sewing 
silk,  in  the  gum  or  purified,  forty  per  centum 
ad  valorem;  on  lasdngs,  mohair  c^oth,  silk 
twist,  or  other  manufactures  of  cloth,  woven 
or  made  in  patterns  of  such  size,  shape  or 
form,  or  cut  in  such  manner,  as  to  be  nt  for 
buttons  exclusively,  ten  per  centum  ad  valorem; 
on  all  goods,  wares  and  merchandise  not 
otherwise  herein  provided  for,  made  of  silk,  or 
of  which  silk  is  the  component  material  of 
chief  value,  irrespective  of  the  classification 
thereof  for  duty  by  or  under  previous  laws,  or 
of  their  commercial  designation,  sixty  per 
centum  ad  valorem:  Provided,  That  this  Act 
shall  not  apply  to  goods,  wares  or  merchan- 
dise which  have,  ss  a  component  material 
thereof,  twenty-five  per  centum  or  over  in  value 
of  cotten,  fiax,  woof  or  worsted.'* 

By  that  Act,  ribbons  of  silk,  or  ribbons  in 
whidi  silk  was  the  component  material  of  chief 
value,  were  not  made  dutiable  eo  nomine, 
but  were  dutiable  at  60  per  cent,  as  "^oods, 
wares  and  merchandise  not  otherwise  oerein 
provided  for,  made  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value."  They 
were  not  otherwise  provided  for  in  <he  Act  of 
1875.  This  Act  superseded  all  prior  statutes 
in  regard  to  goods  made  of  silk,  or  of  which 
silk  was  tne  component  materiid  of  chief  value. 
Of  course,  under  the  A<iA  of  1875,  the  goods  in 
question  here  would  have  been  dutiable  at  60 
per  CP"t 

Then  i«une  the  Act  of  1888,  the  three  pro- 
visions hk  .yhicb,  in  regard  to  "Bonnets,  hats 
and  hoods,"  "Hats,  and  so  forth,  materials 
for,"  and  "Silk  and  silk  goods,"  have  been  be- 
fore quoted.  The  changes  made  in  that  Act 
from  the  Revised  Statutes  of  1874,  in  regard  to 
"Bonnets,  hats  and  hoods,"  were  these:  Those 
articles  were  qualified  with  the  words  **not 
specially  enumerated  or  provided  for  in  this 
Act,"  and  the  duty  was  reduced  from  40  per 
cent  to  80  per  cent.  The  changes  made  in  re- 
gard to  "Mats,  and  so  forth,  materials  for," 
were  these:  the  words,  "Willow,  or  any  other 
vegetable  substance,  or  of  hair,  whalebone  or 
other  material  not  otherwise  provided  for," 
were  changed  to  the  words,  "Willow,  hair, 
whidebone  or  any  other  substance  or  material, 
not  specially  enumerated  or  provided  for  in 
this  Act,"  and  the  rate  of  duty  was  reduced 
from  80  per  cent  to  20  per  cent.  Chan^  were 
made  In  the  schedule  in  regard  to  "Silks  and 
silk  goods."  The  duty  of  60  per  cent  on  sUk 
ribbons  eo  nomine  was  omitted,  and  also  the 
like  duty  on  silk  trimmings,  or  of  which  silk 
was  the  component  material  of  chief  value; 
and  the  duty  of  50  per  cent  on  "Manufactures 
of  silk,  or  of  which  silk  is  the  component  ma- 
terial of  chief  value,  not  otherwise  provided 
for,"  was  changed  to  a  like  duty  on  "All 
goods,  wares  and  merchandise,  not  specially 
enumerated  or  provided  for  in  this  Act,  made 
of  silk,  or  of  which  silk  is  the  component  ma- 
terial of  chief  value." 

Section  6  of  the  Act  of  March  8,  1888,  pro- 
vides  that,  on  and  after  the  1st  of  July,  1888, 
"  ♦he  following  sections,"  being  twenty-three 
sections,  one  ox  which  is  section  2502,  with 
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schedules  A  to  N,  "shall  constitote  and  be  a 
substitute  for  title  thirty-three  of  the  Revised 
Statutes  of  the  United  States/'  thus  abolishing 
all  enactments  found  in  the  original  title  88,  in 
regard  to  duties  on  imports. 

it  is  thus  seen  that,  b^  the  Act  of  1888,  no 
duty  is  imposed  upon  aUk  ribbons  by  name. 
Under  the  Revised  Statutes  of  1874  silk  ribbons, 
being  charged  by  name  with  a  duty  of  60  per 
cent,  were  not  charged  with  a  duty  of  60  per 
cent  as  "manufactures  of  silk,  or  of  which  A\k 
is  the  component  material  of  chief  value,  not 
otherwise  provided  for,"  because  they  were 
otherwise  provided  for;  and  they  could  not 
{6231  ^^^  ^^^^  liable  to  a  duty  of  30  per  cent  as 
"trimmings  .  .  .  used  f or  .  .  .  ornamenting 
hats,  bonnets  and  hoods,"  and  not  otherwise 
provided  for,  because  they  were  otherwise  pro- 
vided for,  in  schedule  fl,  as  silk  ribbons  by 
name,  at  60  p^  cent  But  when  we  come  to 
the  Act  of  1888,  silk  ribbons  are  not  therein 
specifically  named  in  -schedule  L  or  elsewhere, 
and  are  not  dutiable  at  50  per  cent,  as  silk  eoods 
not  specially  enumerated  or  provided  for  m  the 
Act  of  1888,  because  in  the  clause  in  regard  to 

Hats,  and  so  forth,  materials  for, "  they  are 
jpecially  enumerated  and  provided  for  in  that 
Act,  as  trimmings  used  for  making  or  oma- 
mentinff  hata,  bonnets  and  hoods,  and  com- 
posed of  some  other  substance  or  material  than 
the  seven  substances  specially  named,  and  are 
not  otherwise  specially  enumerated  or  provided 
for  in  that  Act,  and  are  therefore  dutiable  ^t-  20 
percent  *  ♦ 

The  question,  however,  is  not  only  dear  on 
principle  on  a  review  of  the  statutory  provis- 
ions, but  it  is  disposed  of  by  dedaioiis  of  this 
court. 

In  Arthur  v.  Zimmerman,  96  U.  8.  124  [24: 
770],  the  articles  imported  were  composed  of 
cotton,  and  were  known  commercially  as  "hat 
braids."  The  coUector  imposed  duty  upon 
them  under  that  clause  of  section  6  of  the  Act 
of  June  80, 1864  (18  Stat  209),  which  provided 
for  a  duty  of  86  per  cent  on  "  cotton  braids,  in- 
sertings,  lace  trimmings  or  bobbioets,  and  all 
other  manufactures  of  cotton."  The  importers 
claim  that  they  were  dutiable  at  only  80  per 
cent  It  appeared  that  the  articles  were  used 
exclusively  for  making  and  trimming  hats  and 
bonnets,  and  the  circuit  court  and  this  court 
held  them  to  be  dutiable  at  only  80  per  cent, 
under  that  clause  of  section  8  of  the  Act  of  July 
14, 1862,  chap.  168  (12  Stot  657),  and  of  sched 
ule  M  of  section  2504  of  the  Revised  Statutes 
(2d  ed.  p.  476),  which  imposed  that  rate  of  duty 
on  trimmings  used  for  making  or  ornamenting 
hats,  bonnets  and  hoods,  and  composed  of  other 
tasterial  than  the  substances  specifically  named, 
and  not  otherwise  provided  for. 

But  the  question  in  regard  to  goods  substan- 
tially identical  with  those  in  question  in  the 
present  case  was  presented  to  this  court  and  de- 
cided by  it  in  the  case  of  Hartranft  v.  Laruh 
fM,  125  U.  8. 128  [81:672].  The  goods  in 
that  case  were  imported  into  Philadelpnia,  and 
[624]  entered  at  the  custom-house  there  in  Septem- 
ber and  October,  1888.  The  suit  was  begun  on 
the  28th  of  February,  1884.  It  was  tried  on 
April  6th,  1886.  The  writ  of  error  was  sued 
out  August  5th,  1886,  while  the  writ  of  error  in 
the  jkresent  case  was  brought  September  29th. 
IML    The  two  transcriptsof  record  were  filed 
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in  this  court  the  same  day,  October  18,  1886. 
but  the  LangfM  due  was  advanced,  on  mo- 
tion, and  heard  February  15, 1888,  while  the 
present  case  has  stood  on  the  docket  untfl 
reached  in  its  regular  order. 

The  articles  in  the  LangfM  Cbiewere  velvet 
ribbons  made  of  silk  and  cotton,  in  which  silk 
was  the  material  of  chief  value.  The  collector 
assessed  upon  them  a  duty  of  50  per  cent,  un- 
der that  clause  of  schedule  L  of  sectioii  2502  of 
title  88  of  the  Revised  Statutes,  as  enacted  by 
the  Act  of  March  8,  1888  (22  Stat  510),  before 
quoted,  which  reads  as  follows:  "  All  goods, 
wares  and  merchandise,  not  specially  enumera- 
ted or  provided  for  in  this  Act,  made  of  silk^ 
or  of  which  silk  is  the  component  nuUerial  of 
chief  value,  fifty  per  centum  ad  uUftrem, "  The 
plaintiffs  in  the  suit  claimed,  and  the  Jurf 
found,  under  the  instructions  of  the  court,  thai 
the  duty  ought  to  have  been  assessed  under  the 
paragraoh  in  schedule  N  of  section  2502  of  the 
same  title,  providing  for  "  Hats,  and  so  forth, 
materials  for,"  above  quoted,  and  that  the  duty 
should  have  been  only  20  per  cent  The  goods 
in  question  there  were  "  trimmings," andwere 
used  "  for  making  or  ornamenting  hats,  boo- 
nets  and  hoods."  There  was  no  evidence  that 
they  were  used  exclusively  for  that  purpose. 
The  testimony  on  the  part  of  the  jplaintiffa 
tended  to  show  that  they  were  used  chiefly  for 
making  or  omamentinff  hats,  bonnets  and 
hoods,  but  that  they  might  also  be,  and  some- 
times were,  used  for  trimming  dresses.  The 
testimony  on  the  part  of  the  defendant  tended 
to  show  that  they  were  dress  trimmings  equally 
with  hat  trimmings,  and  were  commonly  used 
as  much  for  the  one  purpose  as  the  other.  The 
circuit  court  charged  the  Jury  that  the  use  to 
which  Uie  articles  were  chiefly  adaoted  and  for 
which  they  were  used,  determined  their  char- 
acter within  the  meaning  of  the  Statute:  and 
that,  if  the  articles  were  hat  trimmings,  ci&iefly 
used  for  making  and  ornamenting  hats,  the  Ju- 
ry should  find  a  verdict  for  the  plaintiffs,  ttie 
suit  having  been  brought  by  ine  importers 
a^nst  the  collector,  to  recover  the  dlfierenoe 
between  20  per  cent  and  50  per  cent  The  de- 
fendant had  requested  the  court  to  charge  the 
Jury  that  if  the  articles  were  not  spMsiallr 
enumerated  or  provided  for,  and  silk  was  their 
component  material  of  chief  value,  they  were 
dutiable  at  50  per  cent,  tmder  the  clause  before 

?[uoted,  and  the  verdict  should  be  for  the  de- 
endant;  also,  that  if  the  Jury  should  find  that 
silk  was  the  component  material  of  chief  value 
in  them,  and  they  were  not  exclusively  or 
specially  used  for  hat  trimmings,  they  were  not 
subject  to  the  20  percent  duty; also,  that  if  the 
lury  should  find  that  the  articleB  could  properlj 
be  classified,  under  the  above  rules,  as  liable  to 
20  per  cent  duty,  and  also  as  liable  to  50  per 
cent  duty,  they  were  dutiable  at  the  higher  rate, 
and  the  verdict  should  be  for  the  defendant; 
and  also  that,  unless  the  Jury  should  find  that 
the  articles  were  not  specially  provided  for, 
and  were  fitted  only  for  use  for  making  or 
ornamenting  hats,  their  verdict  should  be  for 
the  defendant  The  circuit  court  declined  to 
give  those  instructions,  and  the  defendant  ex- 
cepted. 

it  appears  by  the  opinion  of  this  court  that 
It  was  contended  here,  on  the  pert  of  the  de- 
fendant, that  the  true  constmcaoo  of  the  Stat* 
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QtevMiMt  only  that  the  dm  of  tbe  material 
mvl  be  for  making  or  orDomeDliDg  hats,  bon- 
oets  and  hooda,  but  that  tbe  material  itself 
anal  be  in  some  one  of  the  forms  named  in  tbe 
danse  regarding  "Hats,  and  so  forth,  materials 
for."    This  court,  however,  held  Uiat,  under 
tbe  charge  of  the  court  as  given,  the  objection 
was  qoi  well  taken  that  the  charse  would  have 
aatborized  a  recovery  if  the  soods  in  question 
were  materials  lued  for  malmig  or  ornament- 
lag  hata,  although  not  oomin^  within  the  enu- 
meration of  the  articles  so  speafled.   This  court 
farther  said  that  Uie  drdiit  court  instructed 
the  jury  that  they  must  find  the  goods  in  ques- 
tioD  to  De  "trimmings,"  chiefly  used  for  mak- 
ing or  ornamenting  lutts,  bonnets  and  hoods, 
composed  of  a  matmal  not  otherwise  specially 
enumerated  or  provided  for.     This  court  also 
said  that  velvet  ribbons  were  not  specially 
mentioned  as  subject  to  a  duty  by  that  name  or 
description;  that  they  were  manifestly  trim- 
mings, according  to  the  natural  meaning  of 
that  word,  and  because  they  were  used  to  trim 
either  bats  or  dresses;  and  Uiat  the  real  contro- 
versy was  as  to  the  purpose  for  which,  as  "trim- 
maigs,*'  they  were  principally  used.    As  to  the 
leqpMat  of  the  defendant  to  charge  the  Jury 
thatfe  if  tber  ahould  find  that  the  articles  could 
be  daaaifiea  properly  as  subject  to  30  per  cent 
duty  and  also  as  6ubject  to  60  per  cent  duty, 
tiiey  were  liable  to  duty  at  tbe  higher  rate,  un- 
der tbe  provision  of  section  2409  of  the  Revised 
Statutes,  this  court  said  that  the  principle  of 
tiiat  section  was  not  applicable  to  ue  case.  Ye- 
esose  the  ribbons  were  found  by  the  Jury  to  be 
tiinrndngs  chiefly  used  for  making  or  orna- 
menting hats;  that  this  brought  them  within 
the  provision  of  schedule  N,  which  fixed  the 
dntvat  20  per  cent;  and  that,  being  thus  spe- 
eisDy  provided  for,  they  were  excluded  from 
tbe  operation  of  all  other  provisions.    On  these 
riewB,  this  court  afBrmed  the  judgment  of  Uie 
eiicait  court. 

Therefore,  in  addition  to  the  conclusion 
^bidiresulta  from  considering  the  history  of 
the  legislation  on  the  points  involved,  we  are  of 
opinion  that  the  decision  in  the  case  of  Hart- 
f^itfi  V.  LamgfM  controls  this  case,  and  that 
it  wsa  proper  for  the  circuit  court  to  direct  a 
verdict  for  the  plaintiffs.  Such  practice  has 
been  ctften  sanctioned  bv  this  court  There 
"WIS  no  question  of  fact  for  the  Jury,  and  the 
defendant  did  not  ask  togo  to  tbe  jury.  Betiom^ 
V.  United Stata,  SOU.  STlS  Wall.  66  [20:6811; 
Waibnm  v.  Baibiti,  88  U.  8.  16  Wall.  677  [21: 
"^  Endriek  ▼.  Undaay,  98  U.  8. 148  '23: 
_j;  AfihMir  T.  Zkn/merman^  U.  8.  124  24: 
770];  ArOi/mr  t.  Morgan,  112  U.  8.  496  [28:8261; 
Andmm  Omnty  v.  Beal.  118  U.  8.  227,  2& 

8B.-9W,  9711;  ManhaU  v.  Huhbard,  117  U.  8. 
9  [29:9201;    NaHh  Pennmlvania  R  Co.  v. 
<WsMfeki;lftifa;,128U.8.727,788[81: 287,288]. 
MlffmetU€^fflrmed. 

DAVID  RICHMOND,  P^.  in  Err., 

e. 
MARSHALL  B.  BLAEB,  Collector  of  Inter- 
nal Revenue  f<v  the  Sboohd  CoLLBonov 
DuTRiOT  01*  Nbw  Tobk. 

CBee  &  €L  Heporter^  ed.  OBBMMl) 

Bnker,  wko  ia—^toekt  reedctdf^r  tah   tarn  m» 
tatfiUdtf  ahoTiker. 
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1.  One  who  has  a  plaoe  of  bastneas  where  stocks 
are  received  for  sale  is,  by  section  8107,  Rev. 
Stat  IT.  Sm  abanker. 

2.  Where  one  has  a  room  or  place  indicated  by  a 
sign  over  the  door,  where  his  mall  matter  is  r»- 
cetved,  and  where  he  can  be  met  by  his  clients, 
and  where  they  can  deliver  stocks  to  be  sold  by 
blm,  and  buys  and  sells  stocks  fCr  his  customers^ 
stocks,  when  delivered  to  him  at  this  place  of 
business  for  sale,  are  **reoeived**  by  him  **lor 
sale,**  within  the  meaning  of  the  Statute. 

8.  One  who,  in  his  basiness  of  bnyinff  and  sellinff 
stocks  for  othecB,  regolarly  employs  capital,  by 
use  of  which  interest  is  earned  upon  moneys  adf- 
vanced  by  him  for  his  customers,  is,  under  the 
Statute,  a  banker,  whose  capital,  employed  in 
his  bnstnesB,  is  liable  to  a  tax  of  one  twenty- 
fourth  of  one  per  cent  per  month  under  section 
8408,n.8.Bev.Stat. 

[No.  171.] 

Argued  Ike  to,  1889.    Decided  Jan,  6,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  8outhem  District  of  New 
York  to  review  a  Judgment  for  tbe  defendant 
in  an  action  to  recover  moneys  alleged  to  have 
been  ille^ly  exacted  from  him  under  an  al- 
iened iltegsl  assessment  made  upon  capital 
employed  in  his  business.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Meeere.  Henry  Edwin  Tremain  and 
MEUon  W.  Tyter,  for  plaintiff  in  error: 

The  business  of  banking  is  distinguished 
from  the  business  of  a  stock  broker  bj  manj 
peculiarities. 

Manrkham  v.  Jaudan,  41  N.  Y.  266;  Baker 
V.  Drake,  58  N.  Y.  216;  Warren  v.  Shook,  91 
U.  8.  710(28:  428):  Olarky.  Gilbert,  SBlatchf. 
888;  Ptabody  v.  Gilbert,  6  Blatchf.  884,  note; 
U.  8.  V.  mek,  70  U.  S.  8  WaU.  445  (18:  248). 

Meseri.  Alphonso  Hart,  Solicitor  of  In- 
terrml  R^itenue,  and  0,  W.  OUapman,  SolteitCT' 
General,  for  defendant  in  error: 

What  does  and  what  does  not  constitute  a 
banker,  within  the  meaning  of  section  8407  of 
the  Revised  Statutes  of  the  United  8tates. 

SOden  v.  EquitahU  Truet  Co.  94  U.  8.  419 
(24:  2*W;  Warren  v.  Shook,  91  U.  8.  704  (28: 
421);  U.  8.  V.  Bank  of  Montreal,  21  Fed.  Rep. 
286;  OvUon  v.  German  Sa/c.  d  Loan  8oc.  84 
U.  8.  17  Wall  109  (21:  618). 

Jfr.  Jtutiee  Haj^lan  delivered  the  opinion 
of  the  court: 

This  action  was  brou^t  to  recover  certain 
sums  of  monej  paid  under  protest  by  the 
plaintiff  in  error  to  the  Unitea  States  m  the 
years  1881, 1882  and  1888,  and  which  he  alleged 
were  exacted  from  him  under  an  illegal  assess*. 
ment  made  upon  capital  employed  in  his  busi- 
ness. 

If  within  the  meaning  of  the  Statutes  under 
which  the  assessment  was  made  the  plaintiff 
was  a  banker,  and  if  the  capital  assened  was 
emplojed  in  the  business  of  banking,  the    [593] 
Judgment  must  be  afSrmed. 

By  section  8407  of  the  Revised  Statutes  of 
the  United  States,  it  is  provided  that  "every 
incorporated  or  oUier  bans,  and  every  person, 
firm  or  company  having  a  place  of  business 
where  credits  are  opened  by  the  deposit  or  col- 
lection of  mon^  or  currency,  subject  to  be 
paid  or  remitted  upon  draft,  cneck  or  order,  or 
where  money  is  adhranced  or  loaned  on  stocks, 
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bonds,  bullioD,  bills  of  exchange  or  promissory 
notes,  or  where  stocks,  bonds,  bmlion,  bills 
of  exchange  or  promissory  notes  are  received 
for  discount  or  for  sale,  shall  be  regarded  as  a 
bank  or  a  banker."  18  Stat.  251,  chap.  178, 
g  79;  14  Stat.  115,  chap.  184,  §  9. 

Section  8408  provides  that  there  shaU  be 
levied,  collected  and  paid  a  tax  of  one  twen^- 
fourth  of  one  per  centum  each  month  upon  the 
average  amount  of  the  deposits  of  money,  sub- 
ject to  payment  by  check  or  draft,  or  repre- 
sented by  certificates  of  deposit  or  otherwise, 
whether  payable  on  demand  or  at  some  future 
day,  with  any  person,  bank,  association,  com- 
panv  or  corporation  engaged  in  the  business  of 
banking;  also,  "a  tax  of  one  twenty-fourth  of 
one  per  centum  each  month  upon  the  capital 
of  any  bank,  association,  company,  corpo- 
ration, and  on  the  capital  employed  by  any  per- 
son in  the  business  of  banking  lieyona  the  aver- 
age amount  invested  in  United  States  bonds; 
Provided,  That  the  words  'capital  employed' 
shall  not  include  money  borrowed  or  received 
from  day  to  day,  in  the  usual  course  of  busi- 
ness, from  any  person  not  a  partner  of  or  in- 
terested in  the  said  bank,  association  or  firm." 
18  Stat.  277,  chap.  178.  S  110;  14  Stat.  187, 146, 
chap.  184,  §  9;  17  Stat  m,  chap.  815,  g  87;  18 
Stat  811,  chap.  86,  §  19. 

That  the  plaintiff,  during  the  period  covered 
by  the  assessment  against  him,  employed  a 
capital  in  his  business  is  beyond  dispute;  for 
he  distinctly  states  that  the  capital  used  by  him 
in  his  business  ranged  from  $80,000  to  $^.000. 
Upon  that  basis  he  made  his  returns  for  tax- 
ation. But  did  he,  during  that  period,  have  a 
place  of  business  where  stocks  weie  received 
for  sale?  If  he  did,  then,  by  the  very  terms 
of  the  Statute,  he  was  a  banker  under  the  de- 
finition given  in  section  8047. 

It  is  contended  by  him  that  he  was  only  a 
stock  broker,  and,  within  the  true  meaning  of 
section  8407,  did  not  have  "a  place  of  business," 
nor  "receive"  stocks  for  sale.  That  he  had  a 
room  or  place,  indicated  by  a  sign  over  the 
door,  where  his  nuiil  matter  was  received,  and 
where  he  was,  or  could  be,  met  by  his  clients, 
and  where  the  latter  could  deliver  stocks  to 
be  sold  by  him,  or  under  his  supervision,  and 
that  he  bought  and  sold  stocks  for  his  custom- 
ers, is  abundantly  shown  by  his  own  testimony. 
Still,  he  insists  that  when  stocks  were  delivered 
to  him  at  this  place  of  business  for  sale  they 
were  not  ••recdved"  by  him  "for  sale,"  within 
the  meaning  of  the  Statute.  We  cannot  as- 
sent to  this  view. 

In  support  of  this  position  the  plaintiff  cites 
Worrell  v.  Shook,  91  U.  S.  704  [28:  4211.  and 
Belden  v.  EouitabU  Truit  Oo.  94  U.  S.  419 
[24:  249].  In  the  first  of  those  cases  the  ques- 
tion was  whether  a  firm,  holding  a  special  li- 
cense as  bankers,  was  liable  to  the  tAx  imposed 
by  section  99  of  the  Act  of  June  80, 1864.  (18 
Stat  278.)  That  Statute  imposed  a  tax  of  one 
twentieth  of  one  per  centum  upon  the  par 
value  of  stock  and  bonds  sold  by  "brokers  and 
bankers  doing  business  as  brokers."  It  was 
held  that  Congress  intended  to  impoae  the 
duty prescribedby  section  99  upon  bankers 
doing  business  as  brokers,  although  a  person, 
firm  or  company,  having  a  license  as  a  banker, 
might  be  exempted  by  subdivision  nine  of  teo- 
tion  79  of  the  Act  of  1864,  as  amendad  by  the 
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Act  of  March  8, 1865  (18  Stat  472),  from  pay- 
ing the  special  tax  imposed  upon  brokers. 
Nothing  more  is  decided  in  that  case. 

In  SMen  v.  JSquitabU  Irust  Co,  the  question 
was  whether  corporations  whose  business  was 
to  invest  theirown  capital-^not  that  of  others — 
in  bonds  seciu^  bv  mortgage  upon  real  estate, 
and  to  negotiate,  sell  and  guarantee  such  bonds, 
were  banks  or  bankers  within  the  meaning  of 
flection  8407  of  the  Revised  Statutes.  It  waa 
held  that  they  were  not;  that  Congress  did  not 
intend  that  ar  person  or  corporation  selling  its 
own  property,  not  that  received  from  other 
owners  for  sale,  should  be  classed  as  a  banker 
or  bank  for  the  purposes  of  taxation.  The 
court,  in  that  case,  referred  to  section  8407  a» 
describing  three  distinct  classes  of  artificial 
and  natural  persons,  distinguished  br  the  nat- 
ure of  their  business:  first,  those  who  have  m. 
place  of  business  where  credits  are  opened  by 
the  deposit  or  collection  of  monev  or  currency, 
subject  to  be  paid  or  remitted  upon  draft, 
check  or  order;  second,  those  having  a  plaioe 
of  business  where  money  is  advanced  or  loaned 
on  stocks,  bonds,  bullion,  bills  of  exchange  or 
promissoiy  notes;  third,  those  having  a  place 
of  business  where  stocks,  bonds,  bulSon,  bflls 
of  exchange  or  promissory  notes  are  received 
for  discount  or  for  sale.  In  respect  to  the 
third  class  it  was  said:  "The  language  of  the 
Statute  is,  'where*  such  property  is  'received' 
'for  discount  or  for  sale.'  The  use  of  the  word 
'received'  is  significant.  In  no  proper  sense 
can  it  be  underwood  that  one  receives  his  own 
stocks  and  bonds,  or  bills  or  notes,  for  discount 
or  for  sale.  He  receives  the  bonds,  bills  or 
notes  belonging  to  him  as  evidences  of  debt, 
though  he  may  sell  them  afterwards.  Nobody 
would  understand  that  to  be  banking  business. 
But  when  a  corporation  or  natural  person  re- 
ceives from  another  person,  for  discount,  bills 
of  exchange  or  pronussory  notes  belonging  to 
that  other,  he  is  acting  as  a  banker;  and  when 
a  customer  brings  bonds,  bullion  or  stocks  for 
sale,  and  they  are  received  for  the  purpose  for 
which  they  are  brought,  that  is,  to  ne  sold,  the 
case  is  presented  which  we  think  was  contem- 
plated by  the  Statute.  In  common  understand- 
ing, he  who  receives  goods  for  sale  is  one  who 
receives  them  as  agent  for  a  principal  who  is 
the  owner.  He  is  not  one  who  buys  and  sells 
on  his  own  account" 

This  language  embraces  the  present  case. 
The  plaint^  was  not  a  broker  who,  without 
employine  capital  of  his  own,  simply  negoti* 
ated  purchases  and  sales  of  stocks  for  others, 
receiving  only  the  usual  commissions  for  serv- 
ices of  that  character.  In  his  business  of  buy- 
ing and  selling  stocks  for  othere,  he  repilarly 
employed  capital,  by  the  use  of  which  interest 
was  earned  upon  moneys  advanced  by  him  for 
his  customera,  substantially  as  it  would  be 
earned  by  a  bank  upon  money  loaned  to  ita 
customers.  In  the  parlance  of  the  Stock  Ex- 
change, he  might  tie  called  a  stock  broker; 
yet,  here  were  all  the  conditions,  which,  under 
the  Statute,  made  the  case  of  a  banker,  whose 
capital,  employed  in  his  business,  was  liable  to 
a  tax  of  one  twenty-fourth  of  one  per  centum 
each  month.  It  is  not  a  sufficient  answer  to 
this  view  to  say  that  the  business  of  a  stock 
broker  is  ordinarily  distinct  from  the  business 
of  a  banker,  or  that  according  to  the  common 
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imdenUDditig  a  stock  broker  Is  not  a  banker. 
A  stock  broker  may  do  some  of  the  kinds  of 
badness  that  are  usely  done  bj  bankers,  and 
nan  J  banks  and  bankers  do  business  which,  as 
a  general  rule,  is  only  done  by  stock  brokers. 
Congress  did  not  intend  that  the  question  of 
tazauon  upon  capital  employed  in  the  business 
of  banking  should  depend  upon  the  mere  name 
ffiren  to  such  business,  either  by  those  engaged 
ni  it  or  by  others.  When  the  plaintiff  admits, 
as  he  does,  that  his  business  was  that  of  buy- 
ing and  sdling  stocks  for  his  customers,  and 
that  In  such  business  he  employed  capital,  he 
proves  that  he  was  a  banker  within  the  statutory 
oeflnition,  and  that,  within  the  meaning  of 
section  8408,  his  capital  was  employed  in  the 
badness  of  banking.  He  brings  himself  within 
the  rale  Uiat  Congress  prescribed  for  determin- 
ing who,  for  the  purposes  of  the  taxation  in 
question — though  not  necessarily  In  the  com- 
mercial sense— were  bankers  and  what  was 
banking  business.  That  rule  is  expressed  in 
words  Uiat  leave  no  doubt  as  to  what  was  the 
Intention  of  Congress.  The  judgment  below 
§ite$  efeet  to  that  intention,  and  it  i$  qfirmed. 
Mr.  JuaUe$rMdBnd  Mr.  Jueiie$mnmr 


THB  UNITED  STATES,  AppL- 

9, 

JESSED.  CARR. 

(8ee  8.aBeporter*Bed.  S4i-68B^ 

MaO  oantraet,  conttruetion  of—aeguieecenee 
preettmpHon  thatpMic  ojleen  haie  done  their 
duty,  extent  qf—ielinqueneif  in  earring  the 
wutSe—aimmption, 

L  Whera,  tn  a  oontraot  for  eurjtog  the  mails, 
plaoei  are  <le8lffiuited  as  oo  the  line  of  the  mail 
route  from  one  point  to  another  and  back,  the 
eontraotor  It  required  to  return  throuirh  the  same 
places  on  his  way  hack.  He  cannot  return  by  a 
shorter  ronte. 

IL  In  order  to  estabUsh  an  acquiescence  equlTs- 
Isot  to  awwit  in  a  certain  mode  of  desllnir  with 
the  sohject  matter  of  the  contract,  the  bordeo  Ib 
oo  the  contractor  to  show  knowled^  or  inf  orma- 
tloQ,  by  the  Department,  of  his  oond act  in  the 


IL  Tbe  presumption  that  pubUo  ofllcers  hare  done 
tbelr  dutj  li  not  a  substituta  for  proof  of  an  in- 
dcpeodent  and  material  tact. 

4  AKhouffb  it  is  the  duty  of  a  postmaster  to  re- 
port to  the  Postmaster-OeneraleTerxdeilDquency 
of  a  contractor,  jret  it  is  not  to  be  asramed  that 
he  reported  a  deUnqueooj,  unless  proof  is  firen 
that  he  had  knowledice  of  it 

iw  The  certiflcate  of  tlie  second  aaristant  postmas- 
lar-geoflral  that  the  mails  had  been  carried  with- 
out any  deUnquendes  so  far  as  shown  by  the 
lesnrns  recelred,  indicates  that  the  **retan»  r^ 
eeiTed**  did  not  show  the  nonperformance  of  the 


&  Where  it  appears  from  the  flndtofs  tl»t  the 
ftnt  tnformatioo  reoeivfd  by  the  Postmaster- 
Oeoeral  that  the  mail  was  not  carried  as  con- 
tracted for  was  at  a  certain  date,  it  will  not  be 
aainmed  that  the  responsible  ofiloeri  of  the  De- 
partment knew  of  the  manner  of  ita  belnc  car- 
ried before  that  time,  or  acquiesced  therein. 

I  No.  41 M 

B^bmitted  Dee.  S,  1889.    Decided  Jan.  6, 1890. 

US  u.  & 


APPEAL  trom  a  Judgment  of  the  Court  of 
Claims  In  favor  of  the  petitioner  to  recoTcr 
compensation  for  carrying  the  mail  under  a 
contract  with  the  Poetmaster-Oeneral  to  carry 
the  United  States  mail  from  Salinas  City  to 
Gkibilan,  Califomia,  and  back  from  Qabilan  to 
Salinas  City.    Beeereed. 

Petitioner  carried  the  mails  from  Salinas  City 
to  Gabilan  by  way  of  Santa  Rita  and  Katividad^ 
a  circuitous  route  in  length  15  miles,  and,  on 
the  return  trip  he  carrira  them  directly  from 
Gabilan  to  Salinas  City,  a  distance  of  about 
10  miles,  without  passing  through  Natividad 
and  Santa  Rita.  The  coropensaSon  named  in 
the  contract  was  paid  to  him  for  orer  three 
▼ears  and  then  was  refused  on  the  ground  that 
he  had  not  performed  his  contract  as  he  had 
not  carried  tne  mails  on  his  return  trip  throng 
Katiyidad  and  Santa  Rita.  The  Postmaster- 
General  also  deducted  from  other  contracts  for 
carrying  the  mails  by  him  certain  amounts,  on 
account  of  moneys  which  had  been  paid  him 
on  the  first-named  contract,  on  account  of  hie 
failure  to  carry  the  mails  on  the  return  trip 
over  the  same  route|that  he  carried  them  on  the 
outward  trip. 

Reported  below,  28  Ct  CL  158. 

Statement  by  Mr.  Chirf  Justice  Fullers 
Carr  filed  his  petition  against  the  United 
States  in  the  Court  of  Claims  on  the  17th  of 
February,  1885.  averring  that  the  Postmaster- 
General  entered  into  a  contract  in  writing  with 
him  in  April,  1878,  for  carrying  the  malls  of 
the  United  States  from  Salinas  City,  in  the 
StSiO  of  California,  to  Gabilan,  in  that  SUte, 
and  beck  from  Gabilan  to  Salinas  City,  for  the 
annual  sum  of  $796,  a  copy  of  which  contract 
he  attached  to  his  pNetilion;  that  at  the  time  of 
the  letting  of  the  contract,  and  for  upwards  of 
four  years  prior  thereto,  the  mails  were  carried 
upon  the  route  aforesaid,  outward  from  Sal- 
inas to  Santa  Rita,  a  distance  of  three  miles, 
and  from  Santa  RiU  to  Natividad,  a  distance 
of  four  miles,  and  from  the  last-named  place  to 
Ghibilan,  a  distance  of  eight  miles,  and  on  the 
return  trip  direct  from  Gabilan  to  Salinas,  a  dis- 
tance of  about  ten  miles,  without  passing 
throujgh  Natividad  and  Santa  RiU;  that  be  be- 
llevedthat  tbe  mode  of  transportation  last  afore- 
said was  established  under  the  authority  of  the 
Postmaster-General  for  said  route,  and  proposed 
to  carry  the  malls  upon  said  route  for  the  com- 
pensation aforesaid,  upon  the  understanding 
that  the  malls  were,  during  the  term  of  tbe 
contract,  intended  by  said  proprsal  to  be  car- 
ried in  the  manner  before  stated;  that  he  com- 
menced service  under  the  contract  July  1, 1878, 
and  for  four  years,  including  the  80tn  day  of 
June,  1888,  carried  the  mails  six  times  a  week 
from  Salinas,  by  way  of  Santa  Rita  and  Na- 
tividad, to  Gkibuan,  and  back  direct  from  Gab- 
ilan to  Salinas,  by  a  direct  line,  not  passing 
through  Natividad  and  Santa  Rita;  that  tbe 
compensation  was  naid  up  to  January  1,  1888, 
but  not  from  the  first  of  January  to  the  first 
of  July,  1882;  and  that  the  Postmaster-General 
has  refused  to  pay  petitioner  the  sum  of  $898. 
the  amount  of  compensation  doe  for  the  period 
Isst  mentioned,  upon  the  ground  that  petitioner 
had  not  performed  his  oontract,  inasmuch  as 
he  had  not  carried  the  mails  from  Gabilan  to 
Salinas  \^  way  of  KaUvldad  and  Santa  Rita. 
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Petitioner  furiher  alleged  that  at  the  letting  he 
presented  proposals  to  the  Poetmaster-Qeneral 
xor  carrying  tne  mailB  upon  four  other  routes 
for  the  pmod  of  four  years,  namely,  from 
July  1, 1878.  to  June  80. 1882,  and  obtained 
contracts  therefor  at  certain  compensation  in 
the  proposals  named;  that  from  the  compen- 
sation due  on  the  last-named  contracts,  $848.25 
was  withheld  on  account  of  the  first-named 
contract,  and  there  was  also  deducted  from  the 
four  last  contracts  the  sum  of  $85.92,  for  cer- 
tain alleged  delays  in  the  transportation  of  the 
mall.  Petitioner  therefore  prayed  Judgment 
for  the  sum  of  $782.17. 

The  findings  of  fact  and  conclusion  of  law 
are  as  follows: 


««i 


"In  April,  1878.  the  Postmaster-Qeneral  and 
the  claimant  entered  into  a  contract  to  carry 
the  mails  on  route  ^o.  46,118,  in  the  State  of 
CiJifomia,  from  Salinas,  by  Santa  Rita  and 
Katividad,  to  Gabilan,  and  back,  six  times  a 
week,  for  the  annual  sum  of  $796.  The  ma- 
terial portions  of  said  contract  are  set  forth  in 
finding  Y . 

•TL 

"The  mails  were  carried  on  said  route  under 
flidd  contract  for  four  years,  commencing  July 
1, 1878,  and  ending  June  80, 1882,  as  follows: 

"The  mails  were  carried  by  the  claimant 
from  Salinas,  by  way  of  Santa  Rita  and  Na- 
tividad,  to  OabUan,  and  back  to  Salinas,  by  a 
direct  route  from  Gabilan  to  Salinas.  The  dis- 
tance from  Salinas,  by  Santu  Rita  and  NaUvi- 
dad,  to  Ghibilan  is  12  miles;  the  distance  from 
Cktbilan  to  Salinas  by  a  direct  route  is  10  miles. 

"That  the  said  route  was  operated  by  the 
claimant  since  the  year  1870,  tlie  mails  being 
always  carried  in  tne  same  manner  in  which 
the  same  was  carried  by  the  claimant,  namely, 
from  Salinas,  by  way  of  Santa  Rita  and  am- 
tiyidad,  to  Gabuan,  and  from  Gabilan  to  Sali- 
nas direct,  and  until  the  date  of  the  certificate 
of  inspection  of  the  12th  of  May,  1882,  have 
always  been  certified  as  duly  carried  and  paid 
for  accordingly  by  the  Poetofflce  Department 
The  proyisions  of  the  contract  unaer  which 
said  seryice  was  performed  were  in  all  respects 
similar  to  the  proyisions  of  the  contract  sued 


on. 


« 


m. 


"For  tfie  failure  of  claimant  to  carry  the 
mails  via  Santa  Rita  and  Nadyidad,  as  afore- 
said, from  July  1,  1878,  to  March  81, 1882,  the 
Postmaster-Genend.  upon  May  18,  1882,  en- 
tered a  deduction  from  his  compensation  of 
$746.26,  which  deduction  equals  one  quarter 
of  the  total  compensation  fixed  by  the  contract 
for  whole  seryice  under  it  during  the  period 
coyered  by  the  alleged  delinquency. 

"There  is  no  proof  that  any  subsequent  fail- 
ure to  said  date  of  the  claimant  to  carry  the 
United  States  mail  tia  Santa  RiU  and  Katiyi- 
dad  has  eyer  come  to  the  notice  of  the  Post- 
master-General or  the  Postoffice  Department 

"In  the  adyertisementof  Koyember  1, 1877. 
inyiting  proposals  for  carrying  the  mails  of 
the  United  States  in  certain  States  and  Terri- 
tories, the  Postmaster-General  inyited  bids  for 
carrying  said  mails  on  the  following  route  in 
Califomia,  to  wit:^- 
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"'46,lia  From  Salinas,  by  Santa  Rita  and 
Natiyidad,  to  Gabilan,  15  miles  and  back,  six 
times  a  week. 

"  'Leaye  Salinas  dafly,  except  Sunday,  ftl 
1  P.  M.; 

"  'Arriye  at  Gabilan  by  7  P.  M.; 

"  'Leaye  Gabilan  daily,  except  Sunday,  ftl 
6  A-  M.*  »  *  w 

"  'Arriyeat  Salinas  by  12  M. 

"  'Bond  required  with  bid,  $1,800.' 


«« 


"V. 

«No.  46,118.    $796. 


"  This  article  of  contract,  made  on  the  16th 
of  March,  1878,  between  the  United  Sutes  ot 
America  (actins  in  this  behalf  by  the  Postmaa- 
ter-G^neral)  and  J.  D.  Carr,  contractor,  and 
A.  B.  Jackson,  of  Salinas,  Monterey  County, 
California,  and  George  Pomeroy,  of  Salinas, 
Monterey  County,  Califomia,  as  his  suretiea, 
witnesseth:  That  whereas  J.  D.  Carr  haa 
been  accepted,  according  to  law,  as  contractor 
for  transporting  the  mail  on  route  Na  46,118, 
from  Salinas,  Cal.,  by  Santa  Rita  and  Natiyi- 
dad, to  Gkibilan  and  back,  six  times  a  week,  at 
$796  per  year,  for  and  during  tlie  term  beaio- 

ning  July  1, 1878,  and  ending  June  80,  1883. 

•         •         •         ••        • 

"  Tor  which  seryices,  when  performed,  the 
said  J.  D.  Carr,  contractor,  is  to  be  paid  by 
the  United  States  the  sum  of  $796  a  year,  to 
wit:  Quarterly,  in  the  months  of  Noyember, 
February,  May  and  August,  through  the  post- 
masters on  the  route,  or  otherwise,  at  the  op- 
tion of  the  Postmaster-General;  said  pay  to  ba 
subject,  howeyer,  to  be  reduced  or  discontin- 
ued by  the  Postmaster-General,  as  hereinafter 
stipulated,  or  to  be  suspended  in  case  of  dd> 
linquency. 

"  'It  is  hereby  stipulated  and  agreed  by  th« 
said  contractor  and  his  sureties  that  tbePoau 
master-Ckneral  may  discontinue  or  extend  this 
contract,  change  the  schedule  and  termini  of 
the  route,  and  alter,  increase,  decrease  or  ex- 
tend the  seryice.  in  accordance  with  law,  he 
allowing  a  jaro  rata  Increase  of  compensation 
for  any  additional  seryice  thereby  required,  or 
for  increased  speed,  if  the  employment  of  ad- 
ditional stock  or  carriers  is  rendered  necessary; 
and  in  case  of  decrease,  curtailment  or  di^con- 
tinuance  of  seryice,  as  a  full  indemnity  to  said 
contractor,  one  month's  extra  pay  on  the 
amount  of  senrice  dispensed  with,  and  a  pro 
rata  compensation  for  the  sendee  retained: 
Pratided,  however^  That,  in  case  of  increased 
expedition,  the  contractor  may,  upon  timely 
notice^  relinquish  the  contract 

"  *it  is  hereby  also  stipulated  and  agreed  by 
the  said  contractor  and  his  sureties  as  afore- 
said that  they  BhaU  forfeit^ 

"  *1.  The  pay  of  a  trip  when  it  is  not  ran, 
and,  in  addition,  if  no  sufficient  excuse  for  the 
failure  is  furnished,  an  amount  not  more  than 
three  times  the  pay  of  the  trip. 

"  ^  At  least  one  fourth  of  the  oay  of  the 
trip  when  the  running  is  ao  far  behina  time  as 
to  fail  to  make  connection  with  a  depending 
mail. 

"  *8.  For  yiolating  any  of  the  foregoing 
provisions  touching  the  transmission  of  com- 
mercial intelligence  more  rapidly  than  by 
mail;  or  giyiog  preference  to  passengeit  or 
freifi^t  oyer  the  mail  or  any  portion  thereof,  or 
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for  leaTlog  the  ttme  for  tbdr  acoommodttion; 
or  eurying,  otherwise  than  in  the  mail,  matter 
which  ihoold  go  bj  mail;  or  traniporUDg  per- 
eoDS  engaged  in  ao  dofaig»  with  knowledge 
thereof »  apenaltr equal  to  a  qparter'spaT. 

*'  '4.  For  yiolating  anj  other  proTinon  of 
thie  contract  touching  the  carriage  of  themaila, 
or  tlie  time  and  manner  thereof,  without  a  aat- 
lirfactory  explanation  of  the  delinquency,  in 
due  time,  to  the  Poetmaster-General.  a  penaltj 
in  hit  diacretion.  That  these  forfeitures  may 
be  increased  into  penalties  of  a  higher  amount. 
In  the  discretion  of  the  Postmaster  Qene*^ 
according  to  the  nature  or  freauency  of  the 
failure  and  the  importance  of  tne  mail:  iV^ 
wided.  That,  except  as  herein  otherwise  sped- 
(***  J  fled,  and  except  as  provided  bj  law,  no  penalty 
shall  exceed  three  times  the  pay  of  a  trip  m 

each  case.' 

•        •        •        •        •        • 

[Duly  signed,  sealed  and  delivered.] 

**  'CBBTIFICATE  01*  iNSPKOnOH. 

"  'PoffT-Omcs  Depabtmsnt, 
**  'Omcm  OF  THB  Second  AsauTAHT  Poar- 

ICASTBB-GSRSRAL, 

•*  'DmsiOH  or  iKSPEcnoir,^ 
*'  'Washington,  D.  C.  October  28, 187a 
"  'Sir:  I  hereby  certify  that  the  malls  have 
been  carried  by  contractors  in  accordance  with 
pfOvisioQS  of  contract,  or  orders,  on  routes 
stated  herein  by  number  in  the  State  of  Oali- 
f6mia.  without  any  failurea  or  delinquencies, 
ao  far  as  shown  uy  returns  recelYed)  for  the 
qnaxtar  ended  September  80, 1878L 

•       •       •       •••4«,118       •       •       • 

••  'J.  L.  French. 
**  'Aeting  Second  Assistant  Postmaster-General 

'*  To  the  Auditor  of  the  Treasury 
for  the  Postofflce  Department.' 

"On  March  88,  1888,  Second  Assistanl 
Poatmaster-Qenerai  addressed  a  letter  to  the 
poatmaster  at  Natiyidad  and  received  informa- 
tkn  from  him  on  April  8, 1888,  that  the  mail 
waa  not  carried  from  Qabilan  by  way  of  Na« 
tiTldad  and  Sanu  Rita,  and  thatsnch  bad  been 
the  practice  since  the  present  contractor  liad 
tiie  contract  The  postmaster  at  Santa  Rita 
certified  to  the  Post  master-General  that  such 
had  been  the  practice  since  he  became  post- 
master. The  date  of  the  letters  as  to  thecon- 
tinnanceof  the  mode  oi  carrying  the  mails 
WM  May  1, 1888. 

''coircLuaioH  of  xjlw. 

"Upon  the  foregoing  facts  the  court  deter- 
mines, as  a  conclusion  of  law.  that  the  daim- 
ant  ia  entitled  to  reoorer  the  sum  of  $748.88." 

I*^]  Judgment  was  thereupon  rendered  In  favor 
of  the  petitioner  for  (748.89,  from  which  the 
defendant  appealed  to  this  court  The  opinion 
of  the  Court  of  Claims  will  be  found  in  28 
Ct  CL  158. 


Mmtn.  W.  H.  H.  MIlUr,  AUp-O^n.,  and 
HAmrJ.  Ma^.  Ami&tafU  Attcme$,tot  appel- 
lant 

Jfswra.  A.  9.  ^HlUrd  and  Bam'l  M.  Lake 
for  appellee. 

Mr.  C^<^  JttsMosFttll^r  delivered  the  opin- 
Ion  of  the  court: 
Tbe  amount  sued  for  was  $788.17,  of  which 

I18C.8.        U.S.  Boos  88.  81 


the  sum  of  $85.82,  the  aggregate  of  aome 
small  deductioos  upon  other  contracts,  was 
disallowed  by  the  Court  of  Claims^  ami  that 
result  accepted  by  the  claimant 

It  appears  from  the  third  finding  that  the 
Postmaster-General  deducted  from  the  daim* 
aot's  compensation,  under  contract  Na  46,118, 
$746.25,  "which  deducticm  eouals  one  quarter 
of  the  total  compensation  fixea  by  the  contract 
for  whole  service  under  it  during  the  period 
covered  by  the  alleged  delhiquency;"  being 
the  three  years  and  three  quarters  from  July 
1, 1878,  to  March  81, 1882.  It  foUows.  then, 
that  the  contractor  performed  the  service  for 
the  months  of  April,  May  and  June.  1882.  ss 
required  by  the  contract,  as  hereafter  consid- 
ered. As  to  $898  of  the  $740.2.^.  that  sum 
wss  withheld  from  the  compensation  under 
the  contract  in  question,  the  last  two  quarters 
not  having  been  paid,  but  the  balanceof  $34S.25 
was  deducted  from  moneys  coming  to  the  pe- 
titioner on  other  contracts,  and  he  contends 
that  it  should  not  have  been  so  deducted,  be- 
cause that  amount  bad  been  voluntarily  paid 
by  the  United  States,  and  Uierefore  could  not 
be  recovered  back.  But  if  the  contractor  was 
not  entitled  to  $746.25  of  the  compensation 
provided  by  this  contract,  and  if  payments 
were  made  thereon  up  to  the  last  two  quarters 
by  mistake,  for  service  that  had  not  been  per^ 
formed,  or  under  such  circumstances  as  brought 
them  within  section  4057  of  the  Revised  Stat- 
utes, then  the  payments  could  be  recovered 
back,  and  their  deduction  in  part  from  other 
money  coming  to  petitioner  was  proper  in  the 
settlement  of  the  accounts  between  the  partiea. 

Section  4057  ia  as  follows: 

"In  all  cases  where  money  has  been  paid  out 
of  the  funds  of  the  Poat-Ofllce  Department 
under  tlie  pretence  that  aervice  has  been  per- 
formed therefor,  when,  in  ftict,  sooh  aervice 
has  not  been  performed,  or  as  additional  allow* 
ance  for  increased  aervice  actually  rendeied, 
when  the  additional  allowanoe  exceeda  the  sum 
which,  acoording^to  law,  might  rightfully  have 
been  allowed  therefor,  ana  in  afi  other  casea 
wliere  naooey  of  the  Department  has  hotn  paid 
to  any  person  In  conseouence  of  fraudulent 
representations,  or  by  toe  miatake,  collusion 
or  misconduct  of  any  officer  or  other  employ^ 
in  the  postal  service,  the  Pdstmaster-G«ieral 
shall  cause  suit  to  be  brought  to  reoover  such 
wrong  or  fraudulent  payment  or  azcess  wUh 
interest  thereon." 

This  section  waa  applied  hi  Umit^  8Mm  t. 
BarUm^  U.S.  271,  &1  [88:846. 8511.and  Mr. 
«/«sfiMFIekl,  In  delivering  the  opinion,  qootea 
with  approval  the  language  of  Baron  Parke 
in  Kdty  v.  Solan,  8  Mees.  A  W.  54.  58,  thmt 
"where  money  is  paid  to  another  under  the 
influence  of  a  mistake,  that  Is,  upon  the  su|> 
position  that  a  spedflc  fact  is  true,  which 
would  entitle  the  other  to  the  money,  but  which 
fact  is  untrue,  and  the  money  would  not  liave 
been  paid  if  it  had  been  known  to  the  payer 
that  the  fact  was  untrue,  an  action  will  lie  to 
recover  it  back,  and  it  is  against  conscience  to 
retain  it;**  and  adds:  "Reasons  for  the  appb- 
cation  of  the  rule  are  much  more  potent  in  the 
case  of  the  contracts  of  the  government  than 
of  contracts  of  individuals;  for  the  government 
must  necessarily  rely  upon  the  acts  of  agents, 
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whose  ignorance,  carelessness.or  unfaithfulness 
would  otherwise  often  bind  it,  to  the  serious 
injury  of  ka  operations."  Nothing  more  need 
be  said  on  this  point,  and  this  brings  us  to  the 
real  question  in  the  case. 

Claimant  contracted  to  carir  the  mails  "from 
Salinas,  bv  Santa  Rita  and  Natividad,  to  Gab- 
ilan,  15  miles  and  back."  The  time  to  be  taken 
on  the  trip  was  specified  at  six  hours  each  way. 
There  is  no  ambiguity  in  this  contract,  from 
which  a  doubt  could  arise  as  to  whether  the 
return  route  was  to  be  identical  with  the  out- 
rBS2i  ^^^  route.  Where  places  are  designated  as 
Looxj     ^Q  ^^  ii^g  ^^  ^  ^^12  route  from  one  point  to 

another  and  back,  no  reason  is  perceived  for 
their  omission  on  the  return.  There  may  be 
instances  where  retracing  the  road  is  not  deemed 
Important,  or  is  impracticable  in  view  of  par- 
ticular exigencies;  but  if  so,  the  difference  in 
route  would  be  specified.  And  where  the 
transportatioii  is  for  aXgiven  number  of  miles 
snd  Dack,  this  does  not  mean  the  number 
named  one  way  and*  to  indefinite  and  less 
number  the  other. 

The  contractor  was  clearly  required  to  return 
to  Salinas  from  Qabilan  by  Uie  same  way  he 
went  to  Gabilan  from  Salinas. 

The  Court  of  Claims  did  not  take  any  other 
Tiew  of  the  language  of  the  contract,  but  de- 
termined Uie  case  to  the  contrary  upon  the 
CTound  that  the  contract  had  been  otnerwise 
^'construed  by  the  claimant,  and  the  responsible 
power  of  the  defendants,  and  that  construction 
became  and  was  the  contract  at  the  time  the 
services  were  performed  covered  by  the  period 
of  deductions.^'  This  conclusion  is  reached  as 
to  the  Fdst-Office  Department  upon  the  reason- 
ing that  as  "it  was  the  duty  of  the  postmasters 
connected  with  the  maU  route  at  the  termini 
to  report  to  the  Department  the  manner  in 
which  the  service  was  performed,  and  the  pre- 
sumption is  that  they  performed  their  duty 
and  that  the  Department  was  advised,  not  only 
during  the  time  of  the  performance  of  the 
contract  Uk  controversy,  but  the  antecedent 
contracts,  covering  th  e  same  service  embraced 
fai  contract  No.  40.118;"  and  as  the  evidence 
was  '*that  on  October  28,  1878,  the  acting  sec- 
ond assistant  postmaster-general  certified  to 
the  auditor  of  the  treasury  for  the  Post-Office 
Department  that  for  the  Quarter  ending  Sep- 
tember 80,  1878,  there  had  been  no  failure  or 
delinquency  in  the  execution  of  the  contract 
npoo  the  fmrt  of  the  contractor;'*  and  is  ^it  is 
safe  to  assume  that  for  all  preceding  payments 
•  the  same  certificate  was  made,  twsed  upon  re- 
ports furnished  by  the  postmasters  connected 
with  route  No.  46,118;''  the  acU  of  '*tbe  re- 
sponsible ofllcers  of  the  Department  being  in 
possession  of  the  same  information  and  knowl- 
edge" as  the  postmasters,  "commit  the  de- 
fendant to  the  construction  of  the  agreement 
as  placed  upon  it  by  the  parties  who  performed 
[653]  tht  labor  of  its  execution,  and  who  were  cog- 
nizant of  the  mode  in  which  it  was  performed. 

The  Department  did  not  direct  or  afilrma- 
tivelv  permit  the  contractor  to  pursue  the  course 
he  did,  and  if  he  could  recover  in  whole  or  in 
part,  upon  the  ground  of  an  acquiescence 
equivalent  to  assent  in  a  certain  mode  of  deal- 
ing with  the  subject  matter  of  the  contract, 
the  burden  was  on  him  to  show  knowledge  or 
Information  by  the  Department  of  his  conduct 
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in  the  premises.  No  evidence  to  establish  sucb 
knowledge  or  information  having  been  ad- 
duced, the  case  was  made  to  rest  upon  the 
presumption  that  the  postmasters  at  the  termini, 
where  the  schedules  of  the  time  of  the  arrival 
and  departure  of  the  mails  were  kept  and  reg- 
isters thereof  made  and  returned,  were  ac- 
quainted with  the  terms  of  the  contract  and 
claimant's  noncompliance  therewith,  and,  thia 
being  presumed,  upon  the  further  presumption 
that  they  must  have  reported  the  failure  in 
performance  to  the  Department 

In  United  States  v.  Bon,  92  U.  S.  281,  284 
[28:  707,  708]  Mr.  Justice  Strong,  speaking  for 
the  court,  says: 

"The  presumption  that  public  oflloers  have 
done  theur  duty,  like  the  presumption  of  inno- 
cence, is  undoubtedly  a  legal  presumption;  but 
it  does  not  supply  proof  w  a  substantive  fact. 
Best,  in  his  Treatise  on  Evidence,  section  800, 
says:  'The  true  principle  intended  to  be  as- 
serted by  the  rule  seems  to  be,  that  there  is  a 
general  disposition  in  courts  of  justice  to  op- 
old  judicial  and  other  acts  rather  than  to 
render  them  inoperative;  and  witli  this  view, 
where  there  is  general  evidence  of  acts  having 
been  legally  and  r^^ularly  done,  to  din>en9e 
with  proof  of  circumstances,  strictly  speaking, 
essential  to  the  validity  of  those  acts,  and  by 
which  they  were  probably  accompanied  in 
most  instances,  although  In  others  the  assump- 
tion may  rest  on  grounds  of  pubUc  policy.' 
Nowhere  is  the  presumption  held  to  be  a  sub- 
stitute for  proof  of  an  independent  and  ma- 
terial fact." 

Section  8849  of  the  Revised  Statutes  providea 
that  "every  postmaster  shall  promptly  report 
to  the  Postmaster-General  every  delinquency, 
neglect  or  malpractice  of  the  contractors,  their 
agents  or  carriers,  which  comes  to  his  knowl- 
edge.'* 

By  none  of  the  findings  of  fact  is  it  [<UM] 
shown  that  the  delinquency  in  question  ever 
came  to  the  knowledge  of  the  postmasters  at 
the  termini  of  this  maU  route.  But  under 
findhig  YI.  it  appears  that  "on  March  22, 1888L 
second  assistant  postmaster-general  addressed 
a  letter  to  the  po^aster  at  Natividad  and  re- 
ceived information  from  him  on  April  6, 1882, 
that  the  mail  was  not  carried  from  Gkibilan  by 
way  of  Natividad  and  Santa  Rita,  and  that 
such  had  been  the  practice  since  the  present 
contractor  had  the  contract.  The  postmaster 
at  Santa  Rita  certified  to  the  Postmaster-Qen- 
eral  that  such  had  been  the  practice  since  he 
became  postmaster.  The  date  of  the  letters  aa 
to  the  continuance  of  the  mode  of  carrringthe 
mails  was  May  1, 1882;"  and  from  finding  IIL, 
that  the  Postmaster-General  instantlv  repudiated 
that  manner  of  carrying  the  mails,  and  that , 
they  were  not  so  carried  for  the  remaining 
quarter  under  the  contract. 

Of  course  the  postmasters  at  Santa  Rita  and 
Natividad  knew  that  the  mails  did  not  come 
back  through  those  places,  bat  it  does  not 
follow  that  Siey  were  aware  that  the  contractor 
was  obliged  so  to  carry  them.  Indeed,  as  they 
made  no  effort  to  have  this  state  of  thinp 
remedied,  so  far  as  appears,  it  is  rather  to  be 
presume  that  they  were  not  aware  that  it  was 
the  result  of  the  delinquency  of  the  eontractor. 

The  fact  of  knowledge  on  the  part  of  tlia 
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pcMitinaatere  of  the  deliDquency,  from  which 
the  hifereDoe  U  drawn  that  tliey  reported  it, 
was  a  fact  to  be  proven  and  not  to  be  presumed. 
If  tbey  knew  of  the  delinquency  it  was  un- 
doubtedly their  duty  to  report  it/ but  it  is  not 
to  be  assumed  that  they  did  report  it,  without 
some  eyidence  of  such  knowledge;  and  upon 
this  record  the  irresistible  inference  is  that  the 
delinquency,  if  reported,  would  not  have  been 
permitted  to  continue. 

The  certificate  of  the  second  assistant  post- 
Daster-genera]  is  dated  October  88,  1878,  and 
states  that  the  mails  had  been  carried  "without 
any  failures  or  delinquencies,  so  far  as  shown 
by  returns  received,  for  the  quarter  ended 
September  80, 1878.**  As  the  contract  was  a 
plain  one,  and  was  not  performed  according  to 
Its  terms,  we  think  this  certificate  indicates 
11551  cleariy  that  the  "returns  received"  did  not 
show  the  nonperformance.  8o  far  from 
strengthening  the  alleged  presumption  that 
the  postmasters  reporud  the  facts  as  they  ex- 
isted, its  effect  is  to  the  contrary.  What  they 
did  report,  in  fact,  is  not  shown;  and,  inasmuch 
ts  oDoer  finding  vL  no  other  inference  can  be 
drawn  than  that  the  first  information  that  the 
Fostmaster-General  had  that  the  maU  was  not 
carried  from  Qabilan  br  war  of  Natividad  and 
Banta  Rita,  was  April  (,  1888,  we  cannot  accept 
the  condoalon  that  the  responsible  officers  of 
the  Department  were  in  possession  of  inf  or- 
matloD  and  knowledge  of  the  conduct  of  the 
oootractor  before  that  time,  and  acquiesced  in 
the  manner  in  which  he  carried  the  mdls  dur- 
ing  the  period  in  question,  or  durinff  the  pre- 
oraing  years,  in  respect  to  which  it  is  round  that 
he  so  operated  the  route  under  a  similar  contract. 

We  can  find  nothing  in  the  findings  to  iusUfy 
OS  in  holding  that  the  Department  paid  this 
daimsnt  the  full  measure  of  his  compensation 
prior  to  March  81. 1888,  with  knowledge  of  the 
manner  in  which  he  was  performing  the  work, 
or  that  the  Department  ever  put  the  interpre- 
tation QDOo  the  contract  which  is  now  con- 
tended for,  or  induced  the  contractor  to  enter 
into  the  contract  by  reason  of  any  such  inter* 
preUtlon  on  its  part.  The  deduction  of  $746.85 
was  properly  inade,  and  the  conclusion  of  law 
on  the  facts  found  was  erroneous. 

7^  Judfment  ii  recened,  and  the  eavm  r§' 
wmtuUd  %t%th  dirtcUom  to  mUtrjudgmsiU  far 


THOMAS  H.  MILLER  vr  al.,  ApjpU,^ 
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donod  location  of  Taxu  land^-Hohii  (^  tu^ 
iequent  locator— complianee  with  ttakUo^ 
pomes$(ona$  notieo—Butiedaetitlo—landoer' 
tifieatci,  chatteU—€ffect  of  loeaHon—oohppd 
by  warranty  in  deed— Statute  qf  Ltmitatumi, 

1.  A  decree  of  the  dlstrlot  court  of  a  ooontjr  of 
Texas  having  the  proper  jurlsdlotion,  deolartaff  a 
win  of  lands  in  Texas  to  be  void.  Is  a  valid  decsree. 
where  aU  the  neoessary  parties  were  before  the 
oourt  when  It  was  rendered. 

t.  Oootlnffent  limltatloos  and  exeootorj  devises 
to  persons  not  In  betac  maj  be  boond  by  a  de- 
cree aflraiost  a  person  claiming  a  vested  ertate  of 
Inberitanoe:  but  a  perM>n  In  being  olslmlng  on- 
der  an  executory  devise,  not  subject  to  any 
preceding  vested  estate  of  Inheritance  by  which 
It  may  be  defeated,  must  be  made  a  party  to  a 
suit  affecting  his  rights. 

8.  A  settler  may  abandon  one  location  of  land  in 
Texas  and  adopt  another,  and  the  land  In  the 
abandoned  location  then  becomes  public  land, 
subject  to  location  by  other  parties. 

4.  A  subsequent  locator  having  actual  notice  of 
a  prior  location  will  be  pos^jionedtothe  snpOTlor 
rights  of  the  prior  locator,  although  the  sabse> 
quent  location  has  passed  Into  a  patent. 

6w  The  failure  of  the  prior  locator  to  oomply  with 
a  statute  requiring  the  survey  to  be  letomed  to 
the  land  ofBce  within  eight  months  under  a  pen- 
alty of  being  void,  inures  to  the  beneftt  of  the 
State  and  not  to  the  beoeOt  of  the  subsequent  lo- 
cator. 

Sl  Where  one  Is  In  notorious  possession  of  land,  no 
other  pefson  can  lay  any  new  locatloo  upon  It, 
without  being  charged  with  full  knowledge  of 
the  daim  of  ownership  of  the  posseisor. 

T.  As  between  the  parties  in  this  suit,  the  Bntledge 
tttie  mustjprevall,  and  tt  Is  a  snlBclent  protetv 
tkm  to  the  defendants  against  the  title  set  up  In 
the  croas-bllto. 

8.  Texas  land  certlflcates  are  chattels,  and  may  be 
sold  by  parol  agreement  and  delivery,  whereby 
the  purchaser  acquires  a  right  to  locate  the  land 
and  procure  a  patent  In  the  name  of  the  grantee, 
but  for  his  own  use,  he  becoming  thereby  the 
equitable  owner  of  the  land  located. 

5.  A  location  of  lands  under  such  a  certlflcate,  by 
the  owner  or  his  agent,  gives  a  title  and  posses- 
sion good  against  the  State  and  another  persons 
claiming  by  inferior  title. 

lOi  In  Texas,  the  claose  in  a  deed  **  to  have  and  to 
hold  to  the  grantee,  his  heirs  and  assigns  fOrever, 
fieefrom  the  Just  otaUm  or  claims  of  any  and  an 
persons  whomsoever,  claiming  or  to  olatan  tte 
sane,**  Is  s  general  warranty  and  eanrlss  lo  the 
grantee,  by  estoppel,  a  sobsequeat  title  which 
comes  l^  Inheritance  to  the  grantor. 

IL  In  that  State,  when  the  Statute  of  Limitations 
has  commenced  to  run  against  a  party.  It  Is  nci 
suspended  by  his  death,  and  the  period  of  limita- 
tion cannot  be  extended  by  the  oooneotico  of 
onedlsabUltywHh  another.  The  Statute  of  lim- 
ltatloos Is  a  bar  to  the  chUma  set  up  by  the  oom- 
plataanta.  both  In  the  original  and  ta  the 
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APPEALS  from  a  decree  of  the  Clnmit  Court 
of  the  United  Statea  for  the  Northern  Dis- 
trict of  l^zas  dismissing  the  original  and  cross- 
bnis:  the  bUl  being  tiled  to  maintain  the  alleged 
equitable  title  to  tend  bj  Thomas  H.  MiDgr  and 
others,  claiming  as  devise<5s  of  Rmnedge,  and 
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the  cross-bills  beinff  tiled  bj  Dunlap  and  Wor 
rail  and  others.    AjfiriMd, 

The  action  was  brougiit  originally  in  the  Dis- 
trict Court  of  Tarrant  County,  Texas,  as  an  ac- 
tion of  trespass  to  trv  title  ana  to  recover  posses- 
sion of  820  acres  oi  land  in  the  City  of  Fort 
Worth.  Much  of  the  land  is  laid  out  in  streets 
and  covered  with  buildings^and  about  100  acres 
of  it  is  occupied  by  tracks,  station-houses,  depots 
and  shops  of  railroad  companies.  The  suit  was 
remoyed  into  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas.  In 
that  court  a  repleader  took  place  on  the  equity 
side  of  the  court  Thomas  H.  Miller  and 
others,  claiming  as  devisees  of  Rutledffe,  filed  a 
bill  to  maintain  their  alleged  ec^uitable  title  to 
the  land  and  made  the  other  parties  defendants, 
who  all  filed  answers;  and  the  intervenors, 
Dunlap  and  others,  and  Worrall  and  others, 
also  filed  separate  cross-bills,  to  which  the  other 
parties  filed  answers.  The  land  in  question, 
when  the  title  set  up  by  the  complainants  orig- 
inated, to  wit,  in  1862  and  1668,  was  of  small 
value,  but,  having  become  the  edte  of  a  portion 
of  the  City  of  Fort  Worth,  it  has  acquired  a 
very  great  value. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  F.  6.  Morris*  for  Miller  tt  al.,  ap- 
pellants: 

In  proceedings  in  rem,  notice  of  tome  kind, 
either  general  or  special,  actual  or  constructive, 
is  essential  to  the  exercise  ofjurisdiction. 

Windsor  v.  MeVrigh,  98  l/.  8.  274  (28:914); 
Earle  v.  Me  Veiah,  91 U.  S.  608  (28: 898);  Wood^ 
rvffr.  Taylor,  20  Vt.  66. 

The  rules  of  common  law  and  equity  as  to 
parties  to  suits  apply  in  this  State  except  in 
cases  governed  by  statutes. 

WJSUng  V.  Turl^,  Dall.  Dec.  464;  Jaekam 
T.  Alexander,  8  Tez.  109:  Denieon  v.  Leamu, 
16  Tex.  899;  OonruH  ▼.  Oftandler,  11  Tex.  249; 
AlHeon  v.  SMUing,  27  Tex.  460. 

The  rules  of  common  law  and  equity  as  to 
the  form  and  effect  of  Judgments  are  admin- 
istered in  this  State,  in  the  absence  of  sututes 
governing  a  subject 

EM  V.  ffarrii,  11  Tez.  800;  MeOojf  v.  Craw- 
ford^ 9  Tex.  868;  Eulms  v.  Janee,  6  Tex.  242; 
Morrieon  v.  LofHn,  44  Tex.  28. 

The  executor,  if  sued  as  such  in  a  suit  to 
contest  the  will,  did  not  so  represent  these  plain- 
tiffs'  devisees  as  to  bind  them  by  the  Judg- 
ment 

Moore  Y.  Oueet,  8  Tex.  117;  Parker  y.  Parker, 

10  Tex.  88;  Haper^  v.  Bagert^,  12  Tex.  466; 

Vkkery  v.  HMe,  9  Tex.  670;  Bedon  v.  Aiei^ 

-ander,  27  Tex.  669:  Franke  ▼.  Chapman,  61 

Tex.  676. 

In  suits  by  or  against  the  trustee  for  the  re- 
covery of  the  trust  property,  the  beneficiary  is 
A  necessary  party. 

BoUe  V.  Unthicwm,  48  Tex.  224;  Huffman  v. 
CariwrighLi/i  Tbz.  296;  BaU  v.  EarrU,  11 
Tex.  M\HoUand  ▼.  Baker,  8  Hare,  72;  Wood- 
wmd  V.  Wood,  19  Ala.  218;  VanDoren  v.  Bolh 
ineon,  16 N.  J.  £q.  20t^iBiehardi  v.  Richarde, 
«  Gray,  818;  Ward  y.  HoOine,  14  Md.  168;  1 
Daniell,  Ch.  Pr.  (6th  ed.)  220,  and  ncte;  Stoiy, 
£q.  PL  S  207;  2  Perry,  Trusts,  %  878. 

All  devisees  and  legatees,  as  well  as  the  ex- 
ecutors, are  necessary  parties  to  a  suit  to  set 
aside  a  will,  and  they  would  not  be  bound  by 
the  Judgment  unless  they  were  made  parties. 
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MeArthur  v.  Seoii,  118  U.  a  840^:1015>; 
B/ef armed  PreAytmiofn  Chwrfh  y.  Ifdeon,  86 
Ohio  8t  642;  HoU  v.  Latnb,  17  Ohio  St  884: 
MeMaken  v.  MeMaken,  18  Ala.  676;  Brown  t. 


ton,  8  B.  Mon.  840;  Connolly  v.  Connolly,  82 
Gratt  667;  Pomeroy,  Remedies  and  Remedial 
Rights,   g  264;   Haws,  Parties  to  Actions, 

833. 
No  person  is  bound  by  a  ludgment,  in  a  col- 

lateral  proceeding  or  elsewnere,  to  which  be 
has  not  become  a  party  in  person  or  by  repre- 
sentative. 

Hukne  v.  Janee,  6  Tex.  242;  HaU  v.  Barrie, 
11  Tex.  800;  McCoy  v.  Crav^ard,  9  Tex.  868; 
Morrieon  v.  LofUn,  44  Tex.  28. 

William  Rutledge  did  not  represent  these 
plaintiffs  in  said  suit 

MeArthur  v.  8eoU,  118  U.  S.  840  (28: 1016); 
Lancheeter  v.  Thompson,  6  Madd.  418;  Calvert, 
Parties,  44, 169;  MonarqueY,  Monaroue,  80  N. 
Y.  820;  Dotonin  v.  Sprecher,  86  Md.  474. 

The  survey  in  question  presumed  to  be  made 
by  authority  of  the  owner  of  the  certificate  nn- 
tu  the  contrary  is  shown. 

Poor  V. Boyee,  12  Tex.  WiiH6lUngeu>orth  y. 
Holehaueen,  26  Tex.  628;  Bted  v.  Finlev,  % 
Teates  (Pa.)  169;  QaU  v.  QaUofeay,  29  if.  a 
4  Pet  882  (7: 876). 

The  forfeiture,  if  any,  could  only  be  en- 
forced by  due  process  of  law. 

Snider  Y.  Methvin^  60  Tex.  487;  HamiUon  t. 
Atery,  20  Tex.  612;  Sherwood  v.  Fleming,  95 
Tex.  Supp.  408;  Wright  v.  Eawkine,  28  Tex. 
462;  Burtuon  v.  Durham,  46  Tex.  167;  Seku* 
lenberg  v.  Barriman,  88  U.  8.  21  Wall.  44  (32: 
m):  Bueh  v.  Boek  Island,  97  U.  8.  698  (24: 

AlOl). 

No  presumption  from  long  possession  againal 
remaindermen. 

Arnold  v.  StewnSjJ^  Pick.  106;  S(dm<m$  t. 
Datis,  29  Mo.  181;  WsOs  v.  PHnee,  9  Mass.  606; 
WaUin^ordY.  Heart,  16  Mass.  471;  Heath  y. 
White,)i  Conn.  228;  May  v.  HOI,  6  Litt  (Ky.) 
818;  HoU  V.  Lamb,  17  Ohio  St.  874;  Jackson  y. 
Sehoonmaker,  4  Johns.  990;  Bradford  v.  Cald- 
well, 2  Head  (Tenn.)  496;  Williams  v.  Conrad, 

11  Humph.  412. 

No  limitation  minst  these  plaintiffs  while 
they  were  renudndermen,  during  the  continun- 
tion  of  the  life  estate. 

BoU  V.  Lamb,  supra;  Psndley  y.  Madison, 
88  Ala.  ^diiMeCorry  v.  King,  8  Humph.  267; 
MeUtain  v.  P^ler  (Ky.)  7  a  W.  Rep.  809; 
Jackson  v.  Sehoonmaker  and  Bratfford  y.  Oald' 
well,  supra. 

If  plaintiffs  ever  acquired  the  life  tenant's 
right  of  entry,  they  also  acquired  another  right 
of  entry  at  her  death  which  is  not  barred. 

Hartley's  Digest,  ait  168,  gfi  69,  60;  Sietens 
V.  Winship,  1  Pick.  818;  Ihe  v.  Banmrs,  7 
East,  821;  Hunt  v.  BurM,  2  Salk.  422. 

The  defendants'  claim  under  the  Rutledge 
title  was  not  such  "  title  or  color  of  title**  ae 
would  support  the  three  years'  Statute  of  lim- 
itations. 

Marsh  v.  Weir,  21  Tex.  97;  Hussew  v.  Moser, 
70  Tex.  42:  Casiro  v.  Wursbaeh,  18  Tex.  128; 
Brownson  v.  Seanlan,  69  Tex.  222;  Long  y. 
Brenneman,  69  Tex.  210;  Cannon  v.  Vaughan, 

12  Tex.  899;  Newman  y.  Dallas,  26  Tex.  642; 
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Bmithr.  Fmoer, 2STex.90; ITiompdony.  Oragg, 
U  Tex.  583. 

A  deed  to  the  wife's  separate  property  with- 
oat  her  separate  acknowledgment  is  null  and 
void,  and  will  not  support  the  three  years'  Stat- 
ute of  Limitations. 

Berry  ▼.  Donley,  26  Tex.  Wii  Fitzgerald  y. 
Turner,  48  Tex.  79;  Jdhnton  t.  Bryan,  62  Tex. 
628. 

No  warranty,  only  non-claim,  deed. 

pace  ▼.  Qalvin,^  Me.  185;  Partridge y. Poi- 
ten,  88  Me.  488;  Loomie  y.  Pingree,  48  Me.  814; 
Jackeon  y.  Bradford,  4  Wend.  622;  Bead  y. 
Fogg,  60  Me.  481;  Blanehard  y.  Brooke,  12  Pick. 
47;  Pattereon  y.  Pease,  5  Ohio,  190;  KerehewU  v. 
Triplett,  1  A.  E.  Marsh.  498;  Dotuiai  y.  ^0r, 
8  Mo.  40:  Baymond  y.  HMen,  2  Oush.  264; 
'Wallaee  y.  iftner,  6  Ohio,  870;  Omfk^  y.  Mo- 
Murray,  2  Allen,  204 

No  estoppel  fit>m  setting  up  the  truth,  when 
the  truth  aoes  not  contrayene  the  deed  or  acts 
In  making  it. 

Wheeloek  y.  Bene/iaw,  19  Pick.  841 :  ChMberU 
eon  y.  Irving,  4  HurL  &  N.  742;  PeUetreau  y. 
Jaekeon,  11  Wend.  110, 118;  PargeUry.  ffarrie, 
7  Q.  B.  708. 

A  suryey  by  a  yalid  land  certificate  is  a  right 
which  the  State  could  not  take  away. 

Sherwood  y.  Fleming,  25  Tex.  Supp.  408; 
Wright  y.  Hawkine,  28  Tex.  471;  Bnrleeon  y. 
Durham,  46  Tex.  167;  Patrick  y.  Hanee,  26  Tex. 
801:  Bnider  y.  Methvin,  60  Tex.  499. 

The  United  States  court,  after  remoyal  of  the 
case  to  it,  had  power  to  grant  fuU  relief  to 
plaintiiZii  if  they  haye  shown  a  good  equitable 
title. 

Dewey  y.  Weat  Fairmont  Oae  Goal  Ch.  128  U. 
a829(81:179);i\ia72<;22:  Co.y.MieeouH  Pjn>. 
R  Co.  Ill  U.  S.  606  (28:499);  Krippendoff  t. 
Byde,  110  U.  S.  276  (28: 145). 

Relief  should  be  to  compel  conyeyance  to 
plaintifiEs  of  the  legal  title  and  deUyery  of  pos- 
session. 

White  T.  Cannon,  78  U.  S.  6  WaU.  448  (18: 
928);  Silver  y.  Ladd,  74  U.  S.  7  WaU.  219  (19: 
188);  Meader  y.  Norton,  78  U.  S.  11  Waa  442 
(20: 184). 

Defendants  not  entitled  to  afflrmatiye  relief 
without  filing  cross-bilL 

Ford  y.  Douglae,  46  U.  S.  6  How.  148  (12: 
89);  Broneon  v.  LaOrosse  d  M.  B.  Co.  67  U.  S. 
2  Black,  528  (17: 369);  Hubbard  y.  Turner,  2 
McLean,  519;  Morgan  v.  Tipton,  8  McLean,  889; 
C/iapin  y.  Walker,  6  Fed.  Rep.  794,  2McCrary, 
175. 

Mr,  9.  M.  Morphia,  f orjMartha  R.  Worrall 
et  al,,  appellants: 

The  acknowledgment,  for  lack  of  any  certifi- 
cate of  priyy  examination  of  Adaline  S.  Wor- 
rall, is  neither  in  form  nor  substance  a  compli- 
ance with  the  Texas  statutes,  and  the  deed  to 
which  it  is  annexed  is  therefore  whoUy  iDeffect- 
nal  to  pass  the  title  to  the  property  attempted 
to  be  conveyed,  which  is  recit^  to  be  the  sole 
and  separate  property  of  Adaline  S.  Worrall, 
and  is  absolutely  void. 

Berry  y.  Donley,  26  Tex.  787;  Fitzgerald  y. 
Turner,  48  Tex.  79;  Johneon  y.  Bryan,  62  Tex. 
628;  Looney  y.  Adameon,  48  Tex  619. 

The  court  erred  in  holding  that  the  heirs  of 
L  R.  Worrall  were  estopped  by  the  warranty 
or  assurance  clause  of  the  deed. 

Schaffner  y.  QrvJlMmacher,  6  Iowa,  187;  ChxldM 
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y.  MeChe$ney.  20  Iowa,  481;  Blain  y.  Barrieon^ 

11  m.  886;  Pike  y.  Qalvin,  29  Me.  185;  jRifs 
tridge  r.  Patten,  88  Me.  488;  Loomie  y.  Pingree, 
48  Me.  814;  Jackson  v.  Bradford,  4  Wend.  622; 
Bead  y.  Fogg,  60  Me.  481;  Blanehard  y.  Brooke^ 

12  Pick.  47;  Pattereon  y.  Pease,  5  Ohio,  190; 
Kereheval  y.  Triplett,  1  A.  E.  Marsh.  498;  Dou- 
gal  y.  Pi^/er,  3  Mo.  40;  Baymond  y.  Holden,  d 
Cush.  264;  WaUaee  y.  Miner,  6  Ohio,  870;  Con^ 
nor  y.  MeMurray,  2  Allen,  204;  Strawn  y. 
Strawn,  50  Rl.  88:  Jackson  y.  Vanderheyden,  IT 
Johns.  167;  Oriffln  y.  Sheffield,  88  Miss.  859^ 
Sinclair  y.  Jackson,  8  Cow.  548. 

Mr.  Sawnie  Robertson*  for  Dunlap  sf 
al.,  appellants: 

Whexe  the  present  enjoyment  of  a  chattel  in- 
yolyes  a  consumption  of  the  thing  itself  any 
future  limitation  oyer  is  yoid. 

Annin  y.  Vandoren,  14  N.  J.  £q.  187;  Gray, 
Restraints  on  Alienation,  gg  56, 58;  Tiedeman. 
Real  Prop.  §546;  Washb-Keal  Prop. 724;  Smith 
T.  BeU,  81  U.  S.  6  Pet  68  (8: 822). 

The  Millers,  appellants,  are  bound  by  the  or- 
der of  the  District  Court  of  Qonzales  County 
setting  aside  the  probate  of  said  wilL 

Newson  y.  Chrteman,  9  Tex.  117;  Franks  y. 
Chapman,  60  Tex.  50,  61  Tex.  577;  Parker  y. 
Pirker,  10  Tex.  86:  Moore  y.  Quest,  8  Tex.  117. 

The  failure  to  deny  material  ayerments  is  an 
admission  of  the  facts  contained  in  such  ayer- 
ments, and  such  adndssion  is  condusiye  against 
the  pleader. 

Story,  Eq.  PL  %  605;  Woode  y.  MorreU,  1 
Johns.  Ch.  107;  Hunter  y.  Bradford,  8  Fla.  285; 
Barrow  y.  Bailw,  5  Fla.  28;  Welcker  y.  Price, 
2  Lea  (Tenn.)  667;  Bobineon  y.  Stewart,  10  N. 
T.  194;  Jackeon  y.  Hart,  11  Wend.  849;  Hobo- 
ken  Sav.  Bank  y.  Beckman,  88  N.  J.  £q.  58; 
Sayre  y.  Fredericke,  16  N.  J.  Eq.  205;  Parkman 
y.  Welch,  19  Pick.  284;  Hudgins  y.  Kemp,  61 U. 
S.  20  How.  52  (15: 855). 

The  eyidence  clearly  establishes  an  abandon- 
ment of  the  survey. 

Johnson  y.  Eldridge,  49  Tex.  507;  Hmse  y. 
Talbot,  51  Tex.  463;  McKinney  v.  Oraeemeyer, 
51  Tex.  882;  WyUie  y.  Wynne,  26  Tex.  44;  Booth 
y.  Upshur,  26  Tex.  78;  Frederick  y.  Hamilton, 
88  Tiex.  838. 

The  heirs  of  John  Childress — John  and 
Georsre — taking  under  the  legislative  grant  of 
the  State  of  Texas,  would  take  all  of  the  title 
to  the  lands  secured  by  virtue  of  that  certifi- 
cate. 

McKinney  y.  Brown,  51  Tex.  94;  Causici  v. 
La  Costs.  20  Tex.  269;  Todd  v.  Masterson,  61 
Tex.  619. 

A  tenant  in  common  of  a  land  certificate  has 
a  right  to  make  a  location  for  his  own  benefit 
to  the  extent  of  his  interest. 

Parker  v.  Spencer,  61  Tex.  155;  Farrie  v.  OH- 
bert,  50  Tex.  856;  Glasscock  v.  Hughes,  55  Tex. 
479;  Galveston  City  Co.  v.  Scott,  42  Tex.  535. 

The  Statute  as  to  an  acknowledgment  of  a 
deed  by  a  married  woman  has  been  repeatedly 
construed  by  the  Supreme  Court  of  Texas. 

Cross  y.  Everts,  28  Tex.  532;  Berry  v.  Donley ,^ 
26  Tex.  746;  Langton  y.  Marshall,  59  Tex.  296; 
Johnson  V.  Bryan,  62  Tex.  625;  Looney  v.  Adam' 
son,  48  Tex.  621. 

The  Statute  of  Limitations  does  not  com- 
mence to  run  against  a  party  claiming  under 
the  government  until  the  right  accrues  to  the 
claimant. 
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Smith  ▼.  Pmoer,  28  Tex.  29;  LintUey  ▼.  Mil- 
ler, 81  U.  8.  6  Pet  666-678  @:  588);  Chilei  y. 
GeiO;,  4  Bibb,  554;  £tin6n>  v.  BamilUm,  28  Tex. 
560. 

When  one  holding  a  deed  to  land  described 
by  metes  leases  part  of  said  land  to  a  tenant  bj 
specified  metes,  then  the  possession  of  said  ten- 
ant Is  only  co-extensive  with  the  bounds  spo- 
tted in  the  lease,  and  not  with  the  whole  tract 

TexoM  Land  Oo,  y.  WtUiami,  51  Tex.  61;  Oun. 
ningham  y.  Frandtzenjf^  Tex.  84;  Bead  y.  ^(- 
to,  68  Tex.  158. 

The  possession  of  one  tenant  in  common  is 
the  poraession  of  aU. 

Moody  y.  BuUer,  6S  Tex.  210;  Towery  y.  Hen- 
dereon,  60  Tex.  297;  Teal  y.  Terrell,  58  Tex. 
262. 

The  recital  of  one  deed  in  another  binds  the 
parties  and  those  who  claim  onder  them  by  .mat- 
ters subsequent 

Carver  y.  Jofikeon,  29  U.  8. 4  Pet  82  (7: 761); 
Orane  y.  Morru,  81  U.  8.  6  Pet  611  (8:  514); 
Hardy  y.  DeLeon, 6  Tex.  244;  Kimbro  y.  Ham- 
ilton, 28  Tex.  561;  Petere  v.  ClemenU,  46  Tex. 
116:  Sprig  y.  Bank  of  Mi.  Fleaeant,  85  U.  8. 
10 Pet  264  (9:416);  Heery  y.  Gray,  72  U.  a  6 
Wall  802  (18: 655). 

When  a  conveyance  of  land,  purchased  with 
community  funds,  or  the  separate  funds  of  a 
husband,  Is  made  to  the  wife  by  the  husband 
or  by  Mb  direction,  the  presumption  as  between 
the  nusband  and  wife  and  against  others  not 
claiming  as  bona  fide  purdusers,  is  that  the 
conveyance  was  intended  as  a  gift  to  the  wife. 

Smith  V.  Strahan,  16  Tex.  814;  Story  y,  Mar- 
ehaU,  24  Tex.  805;  Smith  v.  Bomiet,  27  Tex.  507; 
Petere  y.  OlemenU,  46  Tex.  114. 

The  crossbill  filed  by  William  Dunlap  and 
his  co-appellants  was  proper,  and  the  relief 
prayed  should  have  been  granted. 

8  Pomeroy,  £q.  Jur.  416,  g  1877,  notee  B  and 
^;  Schenek  v.  Pleay,  1  Woolw.  175-184;  Free- 
man,  Ck)-tenancy,  §§  504,  515. 

Mr,  A.  S.  Lathrop,  for  the  Texas  A  Padflc 
Railway  Company  et  al,,  appellees: 

Unlocated  land  certificates,  being  personal 

Sroperty,  are  the  subject  of  verbal  sade  and  de- 
very,  and  such  sales  are  not  within  the  8tatute 
of  Frauds  and  need  not  be  in  writing. 

Bandon  y.  Barton,  4  Tex.  292;  Oxr  y.  Bray, 
28  Tex.  247;  Johneon  v.  Newman,  48  Tex.  6^; 
Parker  v.  Spencer,  61  Tex.  164;  Campbell  y. 
Texae  dKO.B.Co.2  Woods,  270, 271;  St<me 
T.  Broum,  54  Tex.  884. 

Wm.  Rutledge  was  "vested  with  aremaindor 
over  in  fee." 

CroxaU  v.  SherenL  72  U.  8.  5  WaU.  287  (18: 
619);Bufford  y.  HoUiman,  10  Tept.  572. 

When  the  owner  of  the  first  vested  estate  of 
inheritance  is  a  party  to  the  proceedings,  the 
decree  is  binding  upon  the  remainderman. 

Pomeroy,  Rem.  §262;  Freeman,  Judgments, 
(8d  ed.)  g  172;  Bedmond  v.  CoUine,  4  Dev.  L. 
480,  27  Am.  Dec.  228, 224;  Meade  v.  BuOetbe, 
11  Tex.  44, 45;  Tfumuu  y.Jonee,  10  Tex.  54, 55; 
McAnear  v.  Epfperwn,  54  Tex.  228;  ^heOer  v. 
Mrenbeak,  54  Tex.  586;  Jonee  y.  Parker,  67 
Tex.  7a 

A  judgment  of  a^omestic  court  of  competent 
jurifldicUon  upon  a  subject  matter  within  the 
ordinary  scope  of  its  power  and  proceedings,  ii 
entitled  to  absolute  yerity  in  a  collateral  action. 

Fitch  y.  Boyer.  61  Tex.  886;  Murehieon  T. 
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White,  54  Tex.  82,  88;  TenneU  y.  Breedlave,  54 
Tex.  548;  Treadway  y.  EaeUfum,  67  Tex.  218; 
Mikeika  v.  Blum,  68  Tex.  44. 

The  probate  proceedings  were  proceedings 
in  rem,  not  subject  to  collateral  attack,  nSd 
binding  upon  and  conclusive  of  the  rights  of 
complainants  and  all  other  persons. 

Big.  Est  (4th  ed.)  211;  2  Bedt.  WOk.  (Bd  ed.) 
*68,  endnote 39:  Steele  v.  Benn,  50  T^  481; 
Hodgee  v.  Baiiehman,BYerg.  186;  Seottv.  Col- 
Hi,  8  How.  (Miss.)  148, 158;  BIoUy.  MeGlynn, 
20  Cal.  271;  8  Redf.  WOls,  68;  Orrw.  CTBrien, 
55  Tex.  156:  Box  y.  Lawremee,  14  Tex.  555; 
Franke  v.  Chapman,  61  Tex.  579, 680;  Parker 
y.  Parker,  10  Tex.  86;  WeUs,  Bes  AdiudicaU, 
840,  g  426;  Singleton  v.  Singleton,  8  R  Mon. 
856;  Ballew  y.  Sudeon,  18  Qratt  682;  Irwin  v. 
Seriber,  18  Cal.  504-507;  Deehnde  y.  Barring- 
ton,  29  Ala.  95;  Woodruf  v.  Taylor,  20  Yt  65; 
Wooley  V.  Buee,  24  La.  Ann.  483;  Hunt  y. 
Aere,  28  Ala.  580;  Wille  y.  Spraggins,  8  Gratt 
555. 

Bringing  a  suit  to  set  aside  a  will  is  an  elec- 
tion to  claim  against  it 

George  v.  Bussing,  15  B.  Mon.  559;  Little  y. 
Birdwell,  27  Tex.  688;  2  Redf.  Wills  (8d  ed.) 
•258,  8  66. 

If  the  devisee  of  property  for  life  declines 
to  accept  the  devise,  it  vests  in  possession  in 
those  to  whom  it  is  limited  in  renoainder. 

Jarman,  Wills  (5th  ed.  by  Bigelow)  •674; 
Teatan  y.  Boberte,  28  N.  BL  459;  Adame  v. 
GiUeepie,  2  Jones,  Eq.  244;  Maeknet  y.  Maek- 
net.  24  N.  J.  Eg.  277;  2  Washh.  Real  ProD.  (4tlk 
ed.)  top  p.  719;  Tiedeman,  Real  Prop.  §^896; 
Wms.  Real  Prop.  •dC)?:  2  Washb.  Real  Prop. 
554,  g  2%\HoUMfy  v.  Waiker,  8  Jonea,  Eq.  A-, 
Thompson  y.  Hoop.  6  Ohio  8t  480;  BoU  y. 
Lamb,  17  Ohio  St  887. 

The  legal  title  draws  to  itaelf  the  srisin  and 
possession. 

Whitehead  v.  Foley,  28  Tex.  289;  Eofiom  y. 
Crauford,  10  Tex.  888. 

Under  the  Texas  statutes,  disabilities  cannot 
be  accumulated. 

White  y.  Latimer,  12  Tex.  62;  I^ompeon  v. 
Craggja  Tex.  588;  Ford  y.  dementi,  18  Tex. 
597;  Hunton  v.  NiehoU,  55  Tex.  217;  BeOon  v. 
Alexander,  27  Tex.  659;  Angell,  LinL  (8d  ed.) 
S479. 

The  Statute  begins  to  run  from  the  time  the 
cause  of  action  flrat  accrued. 

Horton  v.  Orauford,  10  Tex.  890;  Brhard 
y.  Heame,  47  Tex.  478;  Harrieon  Machine 
Works  V.  Beigor,  64  Tex.  89;  MeDonakl  y.  Me- 
Guire,  8  Tex.  869;  MeArihw  y.  SeoU^  118  U. 
8.  407  (28:  1086);  Connoiy  y.  Hammmd,  68 
Tex.  17;  Thomas  y.  WhitiZ  lit!  (1^.;  177; 
Holloway  v.  HoUoway,  80  Tex.  176;  Burleson 
y.  Burleson,  28  Tex.  417. 

The  possession  of  Daggett  was  constructive 
notice  of  the  nature  of  his  claim;  the  registra- 
tion of  hii  deed  from  Johnson  was  notice. 
Such  possession  was  notice  to  appellants  and 
all  other  persons. 

Woodson  V.  Collins,  56  Tex.  176;  Bsath  y. 
White,  5  Conn.  228;  Jackson  y.  Sehoonmaker, 
4  Johns.  890;  Woodson  y.  Smith,  1  Head,  277. 

The  mere  failure  to  sua,  or  to  enter  during 
the  time  limited,  does  not  bar  the  title;  bui 
there  must  have  been  adverse  possession,  con- 
tinued for  the  statutory  length  of  time. 

Ned^  T.  State,  8  Yerg.  249;  Smith  t.  Me 
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CaU^  2  Hompb.  168;  Aogell,  Um.  (8d  ed.) 
(  868,  and  naU  4, 

Tbe  MviDg  of  the  Statute  ii  oolj  to  those  to 
irhom  the  right  of  acUon  tint  accraes. 

Bunion  ▼.  NiekcU,  55  Tex.  217;  Beetom  r. 
AUxander,  87  Tex.  659;  Angell,  lim.  (8d  ed.) 
"479. 

Id  a  oootest  between  two  diflerent  gnnteei, 
both  cUimliig  onder  patents  from  the  State, 
the  Junior  patent  wUl  oe  color  of  title  sufficient 
to  support  the  three  years'  Statute  of  Limita* 
tkmt  against  the  elder  patent 

Leoffus  y.  Bpocm,  69  Tex.  488, 488;  Oalan  ▼. 
€hU^  88  Tex.  776:  ataffordY.  Ring,  80  Tex. 
877;  WhikhMd  y.  FoUif,ll»  Tex.  19. 

A  deed  from  a  tenant  in  common  to  a  spedflo 
portion  of  a  tract  held  in  common,  is  not  void. 

AmM  ▼.  OaMe,  49  Tex.  588;  Fiteh  t. 
B0fcr.  51  Tex.  847;  Oamar^n  v.  Thurmond,  56 
Tex.  88;  Rutherford  y.  Stamper,  60  Tex.  447. 

Such  a  deed  is  color  of  title,  and  wUl  be  suf- 
ficient to  support  the  plea. 

League  ▼.  Began,  69  Tex.  489;  Peareon  t. 
BurdiU,  2K  Tex.  157;  Wt^ord  ▼.  McKinna,  28 
Tex.  48;  Downe  ▼.  Forter,  54  Tex.  59. 

However  defective  the  title  under  which  the 
party  in  possession  claims,  it  is  nevertheless 
such  color  of  title  as  to  make  the  possession  ad- 


Angell,  Lim.  g  404;  POkm  ▼.  Roberu,  54  U. 
8.  18  How.  478  (14:  228);  Wright  v.  MaUieon, 
69  U.  S.  18  How.  56(15:288):  Beverly  y.  Burke, 
9  Ga.  448;  Moeelu  v.  Withie,  26  Tex.  726; 
Weieinger  v.  Murphy,  2  Head,  679;  Wright  v. 
Eieyla,  2  West.  Rep.  217, 104  Ind.  228;  Free- 
man, Co-Ten.  and  Part.  (2d  ed.)  gS  197,  224, 
and  note  9;  Wood,  Lim.  526,  §  269,  note  10; 
Angell,  Lim.  (8d  ed.)  $  404,  note  1;  Bowne  v. 
Forter,  54  Tex.  59;  Erhard  ▼.  Biearne,  47  Tex. 
478. 

Daggetf  s  possession  was  continuous  and  ex- 
tended to  the  limits  of  the  boundaries,  as  de- 
•cribed  in  the  deed  under  which  he  held. 

Cantagrtl  v.  Von  Lupin,  58  Tex.  578;  White- 
head T.  Foley,  28  Tex.  286;  Parker  ▼.  Bainee, 
66  Tex.  606, 609. 

The  demand  of  appellants  was  stale,  and  on 
that  grouw5  a  court  of  equi^  would  refuse  to 
enf ofce  it. 

Bume  y.  BeaU,  84  U.  8.  17  Wall.  886  (21: 
•08);  BueeMr,  Traneyhania  Uniterei^.UXJ. 
&  1  Wheat.  482  (4:  1&);  MeKnight  v.  THulor, 
42  U.  S.  1  How.  161  (11: 86);  Bayward  v.  Eliot 
IfaL  Bank.  96  U.  a  611  (24:  855);  OarUde  v. 
Bairi,  27  Tex.  850;  Connolly  v.  Bammond,  51 
Tex.  648;  Pnrker  ▼.  Spencer,  61  Tex.  155. 

Worrall's  deed  of  tne  land  in  controversy, 
belonging  to  the  community  estate  of  himself 
and  his  wife,  was  rafflcient  to  convey,  even 
thouffh  the  property  stood  of  recora  in  the 
name  of  his  wife. 

Foe  V.  Broumrigg,  55  Tex.  188;  FUley  v. 
Buggine,  15  OaL  181.  182. 

If  a  deed  is  void  only  as  SAinst  one  of  two 
granton,  but  not  as  to  the  other,  as  in  case  of 
a  deed  of  the  wife's  land  by  the  husband  and 
wife,  with  a  defective  privy  examination  of  the 
wife,  the  deed  will  be  effectual  as  an  estoppel 
on  the  grantor  as  to  whom  it  is  valid,  though 
not  as  to  the  other. 

Irion  V.  JfOZt.  41  Tex.  816;  Big.  Estoppel, 
(4th  ed.)  840,  and  neU  4;  Freeman.  Ck>-Ten. 
and  Part  (2d  ed.)  g  207. 


If  WorrsU  had  no  interest  in  the  land,  his 
subsequent  interest  in  the  same,  as  against  the 
heirs  of  the  grantor,  passed  by  estoppel  or 
rebutter  to  the  grantee. 

Big.  EstoppeL  (4th  ed.)  887.  888;  Bannon  v. 
Christopher,  84  N.  J.  £q.  459;  Cheke  v.  Brogan, 
5  Ark.  698;  Be  Williams  v.  Sisly,  2  Serg.  A 
R  517;  8  Washb.  Real  Prop.(4th  ed.)  104;  Ruffn 
V.  Johnson,  5  Heisk.  .604:  Rawle,  (3ov.  (4th 
ed.)  445,  446;  iVuson  v.  Careo,  28  Miss.  426; 
Doyle  V.  Feerlese  Petroleum  Co,  44  Barb.  240; 
Rtehardeon  v.  Leei,  67  Tex.  859;  Sedg.  & 
Waite,  Trial  of  TiUe,f  850,  and  n^i;  Qould 
▼.  West,  82  Tex.  852. 858;  Barrieon  v.  Boring, 
44  Tex.  262. 

The  law  presumes  that  whatever  is  acquired 
during  nuuriage  is  communitr  property. 

Wnght  V.  Baps,  10  Tex.  180;  De  Blane  v. 
Lynch  28  Tex.  25;  Cooke  v.  Bremond,  27  Tex. 
457;  LoU  v.  Reach,  5  Tex.  894;  Johnson  v. 
Bufford,  89  Tex.  242. 

Recitals  in  a  deed  bind  all  persons  who  are 
parties  thereto;  but  this  rule  does  not  extend 
to  that  which  is  merely  descriptive,  or  an  aver- 
ment which  is  not  essential 

CsbomsY.  Bndieott,  6  Cal.  149.  65  Am.  Dec. 
499;  Den  v.  Chqffln,  8  Dev.  L.  108, 22  Am.  Dec. 
712;  Joerkil  v.  Eaeton,  11  Ma  118, 47  Am.  Dec. 
148,  144;  Spicer  v.  Spieer,  16  Abb.  Pr.  N.  8. 
112;  McQear^s  Appeal,  72  Pa.  865. 

It  is  an  indispeDsable  requisite  of  an  estoppel 
that  it  must  be  reciprocal:  "both  partiea  must 
be  bound,  or  neither  is  estopped." 

Schuhman  v.  Gamut,  16  Oal.  100;  Lansing 
V.  Montgomery,  2  Johns.  888. 

Tbe  property  was  purchased  durine  the 
coverture,  with  conmiunity  funds,  and  belongi 
to  the  community,  and  not  the  separate  estate 
of  Mrs.  WorralL  • 

Zom  v.  Tarter,  45  Tex.  021;  MeDaniel  v. 
TFm«,  58  Tex.  259;  OhM^mem  r.  Allen,  ItiTex. 
282:  Parker  v.  Chanee,  11  Tex.  618;  Buston  v. 
Curl,  8  Tex.  240;  WaOaee  ▼.  CampbeU,  54 
Tex.  89. 

The  mere  direction  of  the  husband  to  make 
the  conveyance  in  the  name  of  the  wife,  does 
not  rebut  the  legal  presumption. 

Smith  V.  Strahan,  16  Tex.  816;  Biggins  ▼. 
Johnson,  20  Tex.  890;  MitehM.Y.  Marr,  26  Tex. 
881;  Story  v.  MarshaU,  24  Tbz.  806;  Cooks  v. 
^ymiuyiuf,  27  Tex.  457;  J9^avrv.BaJbr.55Tex. 
577;  Parker  v.  Coop,  60  Tex.  118;  1  IVrry, 
Trusts.  (8d  ed.)  S  ift. 

Daggett  did  not  recogniie  the  superior  title 
to  be  In  Worrell  by  purchasing  from  him. 

Freeman.  Co-Ten.  and  Part  (2d.  ed.)g  106; 
Tottery  v.  Benderson,  60  Tex.  297. 

Equity  may  presume  a  partition. 

Freeman,  Co-Ten.  and  Part  (2d.  ed.)S  406L 

A  partition  of  lands  may  be  made  orally. 

Buffman  v.  Cartwright,  44  Tex.  801 ;  John- 
eon  V.  Johnson,  65  Tex.  87. 

The  right  of  the  owner  of  the  oertiilcate  lo 
land  attaches  at  the  date  of  his  iUe  and  applira- 
tion,  and  cannot  be  defeated  by  the  act  of  the 
officer. 

De  Montel  v.  ^Mid,  68  Tex.  889;  Ibmfffws 
V.  Avery,  20  Tex.  685;  Bkerwood  ▼.  Ftemfing,  26 
Tex.  Supp.  408;  MHam  ComnityY.  Bsl»wan,54 
Tex.  168;  QuUeU  v.  (TCoemeT.  64  Tex.  406. 

A  patent  issued  on  a  Junior  locatioii  is  void- 
able at  the  suit  of  the  party  hAvInf  tbe  prior 
right 
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Lmoub  ▼.  Began,  ($9  Tex.  427;  Deeourt  y. 
Bpraul,  66  Tex.  868. 

lotervenor  appellants  are  each  and  all  of 
tbem  barred  of  their  right  of  recovery,  by  rea- 
son of  the  different  Statutes  of  Limitation,  and 
because  their  demand  Is  stale 

HurUon  v.  NichoU,  65  Tex.  217;  Bolhtoayy. 
EoUoway,  80  Tex.  175;  Burleson  v.  Burleson, 
28  Tex.  417;  Watson  v.  Hopkins,  27  Tex.  642; 
Whitehead  ▼.  Foley,  28  Tex.  284. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  suit  was  originally  an  action  of  trespass 
to  try  title,  brought  in  March,  1884,  in  the  Dis- 
trict Court  of  Tarrant  County,  Texas,  by  Wil- 
liam L.  Foster  and  his  children,  William  D. 
Foster  and  others,  against  Elizabeth  J.  Daggett 
and  her  husband,  B.  B.  Daggett,  and  TbeTex- 
as  and  Padtic  Railway  Company,  The  Missouri 
Pacific  Railway  Company,  The  Fort  Worth 
and  Denver  Railway  Company  and  The  Gkdf , 
Colorado  and  Santa  F6  Railway  Company,  to 
recover  possession  of  820  acres  of  land  in  the 
City  of  Fort  Worth.  Much  of  the  land  in 
question  is  laid  out  in  streets  and  covered  with 
buildings,  and  nearly  100  acres  of  it  is  occu- 
pied by  the  said  Railroad  Companies,  or  some 
of  them,  for  their  tracks,  station-houses,  freight 
depots,  shops,  etc  The jplaintifls  daimed  utle 
as  heirs  al  law  of  one  Thomas  P.  Rutledge, 
through  BUza  A.  Foster,  wife  of  William  li. 
Foster,  and  mother  of  the  other  plaintiffs,  who 
had  beisn  the  wife  and  widow  of  said  Rutledge, 
and  mother  of  his  only  son,  deceased.  Tne 
defendants  filed  answers,  claiming  the  lands 
under  an  alleged  purchase  from  Rutledce  of 
his  head-right  certificate  under  which  the  lands 
were  located,  and  also  unde^  an  independent 
title  derived  by  purchase  from  the  heirs  of  one 
John  Childress;  and  also  by  long  and  undis- 
turbed possession.  No  patent  for  the  lands  had 
ever  bm  granted  on  the  Rutledge  title,  which 
was  older  than  the  Childress  title;  but  a  patent 
was  granted  on  the  latter  in  June,  1868;  so  that 
the  various  claims  under  the  Rutledge  title 
were  of  an  equitable  character,  which,  in  the 
Texas  Jurisprudence,  is  equally  available  with 
the  legal  title. 

In  October,  1884,  Thomas  H.  Miller  and 
others,  children  of  one  Alsey  S.  Miller,  inter- 
vened in  the  suit  as  plaintiffs,  claiming  the  same 
land  as  devisees  of  Thomas  P.  Rutledge. 

On  the  20th  of  April,  1885,  William  Dunlap 
and  others  filed  their  petition  in  the  suit,  claim- 
ing one-half  interest  bk  the  lands  as  heirs  at  law 
of  Adaline  a  Worrall.  wife  of  one  L  R  Wor- 
rail;  and  on  the  28d  of  March,  1886,MarthaR 
Worrall  and  others  intervened  as  plaintiffs, 
claiming  the  other  half  Interest  in  the  lands  as 
heirs  at  law  of  said  Adaline,  through  the  said 
I.  R.  WorraH  The  Dunlaps  and  the  Worralls 
claim  under  the  same  right,  and  allege  that 
Adaline  S.  Worrall  became  entitled  to  the  lands 
by  purchase  from  the  heirs  of  John  Childress, 
asd  that,  on  her  dying  without  issue  in  1870, 
her  broUien  and  sisters,  represented  by  Wil- 
liam Dunkp  and  others,  inherited  one  half  of 

er  lBtereit»  and  her  husband,  L  R  Worrall, 
leprasented  hj  his  mother,  Martha  RWorrall, 
aoid  others,  imwrited  the  other  half. 

la  December,  1885,  the  original  pUdntiffs, 


William  L.  Foster  and  his  dilldren,  took  • 
nonsuit,  and  were  dismissed  out  of  the  case, 
leaving  three  sets  of  claimants  to  the  land,  to 
wit,  (\)  the  original  defendants,  the  Daggetta 
and  tne  Railroad  Companies,  who  were  in  poa- 
session,  claiming  under  all  the  titles;  (S^  Thom- 
as H.  Miller  and  others,  claiming  as  devisees  of 
Thomas  P.  Rutledge;  (8)  the  Dunlaps  and  th^ 
Worralls,  claiming  under  John  Children^ 
through  Adaline  S.  Worrall. 

In  March  Term,  1886,  the  last  set  of  claim- 
ants,  William  Duolap  and  others,  and  Martha 
R  Worrall  and  others,  who  were  dtisens  of 
other  States  than  Texas,  removed  the  proceed- 
ings into  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas;  and  in  that 
court  a  repleader  took  place  on  the  equity  sido 
of  the  court.  Thomas  H.  Miller  bbq  othm, 
claiming  as  devisees  of  Rutledge,  filed  a  bill  to 
maintain  their  alleged  equitable  title  to  the 
land,  and  made  the  other  parties  defendants, 
who  all  filed  answers;  and  the  intervenors^ 
Dunlap  and  others  and  Worrall  and  others,  al- 
so filed  separate  cross-bills,  to  which  the  other 
parties  filed  answers.  The  court  below  dis- 
missed both  the  original  and  cross-bills  and  this 
appeal  is  brought  from  that  decree. 

The  land  In  question,  when  the  titles  set  up 
by  the  complainants  originated  in  1852  and  1868^ 
was  of  small  value;  but  having  become  the 
site  of  a  portion  of  the  City  of  F6rt  Worth,  and 
of  an  important  railroad  center,  it  has  acquired 
a  very  great  value,  and  is  the  subject  of  earnest 
litiffation. 

Tiie  Rutledge  title  oriffinated  under  a  head- 
right  for  820  acres  of  land  in  Texas,  granted  in 
October,  1846,  to  Thomas  P.  Rutledge  as  an 
emigrant,  by  the  Board  of  Land  Commission- 
eis  of  Qonzales  County,  where  he  then  resid- 
ed. It  is  alleged  by  the  defendants,  and  proof 
was  adduced  to  show,  that  Rutledce  sola  thia 
certificate  to  one  Matthew  Brinson  in  or  about 
1848,  and  that  Brinson  sold  it  to  one  M.  T. 
Johnson  in  1861.  It  was  located  bv  Johnson 
(in  Rutledge's  name)  on  the  premises  in  di^ 
pute  in  1851  or  1862,  and  a  survey  in  pursuanoa 
of  such  location  was  made  January  8, 1862.  by 
A.  J.  Lee,  deputy  surveyor  for  the  Robertson 
Land  District  it  had  previously  been  located 
on  lands  in  Fannin  County,  but  the  evidence 
shows  (as  we  think)  that  that  location  was 
abandoned,  and  that  the  location  on  the  lands 
in  dispute  took  the  place  of  it. 

The  following  is  a  copy  of  the  survey.mada 
bj  Lee,  to  wit: 

"The  SUte  of  Texas,  Robertson  Land  District. 

"  I  have  surveyed  for  Thomas  P.  Rutledge 
820  acres  of  land  aituated  in  Tarrant  County, 
about  f  of  a  mOe  S.  B.  from  Fort  Wovth  and 
5i  miles  S.  44  W.  from  BirdviUe,  by  virtue  of 
his  head-right  certificate  No.  184,  class  8rd,  is- 
sued by  the  board  of  land  oomm'rs  for  Oonzalei 
County  on  the  12th  day  of  Octob^l846— 

"Beginning  at  the  S.  R  cor.  of  W*.  W.  War> 
neirs  1,280  sur.,  now  in  the  name  of  RBrifgs, 
at  a  stake,  whence  a  hackberry  2  in.  dL  brs. 
8.  67  E.  77  vs.  and  an  elm  2  in.  dL  brs.  N.  68 
W.  in  the  head  of  a  hollow;  thence  west  1,844 
vs.  to  said  Wamell's  S.  W.  cor.,  a  stake  and 
mound  in  prairie;  thence  south  1,844  vs.  to  a 
stake  and  mound  in  prairie:  thence  east  1,844 
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«a  ta  ■  Maktt  and  moond  in  pnlrie;  thence 
Bortli  "1,944  Ti.  to  tbe  place  of  beglnDiiiff. 

"Borvered  the  Bth  ur  of  JtnauT,  18B3. 

"A.  J.Lm.  D.  S.  R.L.  D.. 

••Horecr  lUn  ft  T.  L  Johnaon,  Ohalnen.' 

Tbia  larreT  WM  dnlj  tecorded  to  the  leoordi 
at  the  land  dlnrict  and  filed  In  the  OeDeral 
Laod  OffiM  of  the  StaU;  but  bo  p«l«ot  waa  ia- 
ioedapoalt 

The  tract  thna  auTtejed  wm  an  exact  iqnaie 
«(l.H4Taiaaorl,3UlTardaonea4!hilde.  One 
S.  H.  DauMt  located  another  tract  <rf  880 
MMDewbcra  in  the  at 


aame  neidiborliood ,  and 
In  tbe  Tear  IBES  <a  1854  he  macb  an  exchange 
with  Johnaon  for  tbe  lot  tn  queMlon.  and  m 
JtUM,   186S,  Johoaoa  execniM  to  Daggett  a 


"The  State  of  Tezaa.  Ooun^  of  Tatnnt: 
"Know  all  men  br  Ukh  preaenta  that  I,  M, 
T.  JotuMon,  of  the  State  and  countj  aroroiald, 
foi  and  in  tlw  oooidentlm  of  tbe  thre»'han- 
dred-and-twentf -acte  laad  certUcate  iMued  t^ 
tbe  Boaid  of  Land  OommiMloDen  of  Shelby 
Ooantr.  In  tbe  nanw  of  £.  H.  Daggett,  claM 
M.  and  atdeeded  to  dm  br  iald  ^^ --  -'^la 
day,  I  ban  baigaliMd,  aold  and  to 
tbe  af  oreaald  E.  M.  DaggeU  all  i  ir 
tbe  bead-rl^  oertiflcate  of  T.  e, 
lad  1  warrant  and  defend  tbe  ri  le 
of  mM  be«d-rigbt  tohiabeiraor  e. 
■entadrea  free  from  myaeU  end  ti  A 
pbc*  K.  H.  Dagntt  forever  la  fall  ownership, 
tbe  nU  bead-iuht  bdog  located  neai  Fort 
Worth,  boandedcMilbecaftbyanimyin  tbe 
■ama  of  H.  T.  Johnaon,  a  colony  certlQcate, 
■ad  oa  tbe  west  by  a  Mirreyinadeof  JeoniDga, 
aad  OB  the  north  oy  a  aarrey  In  the  name  of 
Rebecca  Briga,  all  to  be  dlmted  from  nw.  my 
bdia  or  any  penoa  dafming  tbe  nme,  and 
pladag  R.  M.  Daoett,  his  bMia  or  k«aJ  rep- 
'-  >,  tn  fiUTownerahlp  of  the  aame  fof- 


HiUtiTea,ti 


"Gtven  nitdet  my  t 
Av  ft  Jane,  A.  D.  181 


I  aeal  ibiaSSrd 


"J(An  P.  Smith." 

Thto  deed  was  duly  proved  aad  recorded  on 
Ibe  aoth  dav  of  Hatch,  1897.  Daggett,  ao- 
eordlng  to  tne  weisht  of  the  testimony,  went 
ioto  potacHlon  of  the  land  In  ISM,  prior  to  tbe 
dale  of  tbe  deed;  bail!  upon  and  improved  it, 
and  occupied  It  aa  bis  homealead  (with  the  ex- 
ception of  auch  pontoQt  aa  he  told  or  l«ued  to 
other  partial),  natU  bl*  death  April  ItKh,  lesa 
The  defeodaaia  EHaabeth  J.  DaggeU  and  bei 
boaband  claim  portions  of  the  land  nnder  tbe 
wlU  of  Mdd  E.  H.  Daggett,  and  tbe  Railroad 
Compaaiea  claim  other  portiOM  as  hi*  gran- 
teca;  and  both  allege  that  the  poaaesrion  of  said 
E.  kL  Daggett  and  of  tbenuelvaa  under  htm 
baa  been  contlBuoos  for  nearly  thirty  yean 
Hlor  to  tbe  commencement  of  ibe  suit;  name- 
fy,  from  the  time  when  said  Daggett  Srtt  took 
powualoa  of  the  laod  In  IBM:  and  that  anch 
WMaeaelon  baa  been  under  a  deed  duty  reg- 
faered  from  the  time  the  aald  deed  waa  given 
by  Jofaasoa  to  DaoeU. 

T.  H.  Millar  *  Co.,  the  compUlnants,  deny 
Ibat  Rnlledge  era  aold  hie  head-right  certifl- 
cata  lo  Brioaoa,  or  aayooe  elae,  aod  claim  that 
Uf  V.  B. 


its  locatioa  on  the  land  In  question  inured  lo 
the  benefit  of  Rulledge  alone,  and  to  them- 
selves as  his  deviieei,  under  a  will  made  by 
blm  on  the  7th  of  June,  1848.  That  wlU  la  In 
evidence.  By  it  Rulledee  deviaed,  flrtt,  all 
bis  property  lo  hia  wife,  Eliza  A.  Rutledge,  tor 
81  years  after  his  death;  and  after  giving  aoma 
diivcilooa  about  certain  apedflc  penonsi  proi^ 
er^,  devised  aa  follows: 

"Fifth.  I  direct  that  after  the  ezplration  of 
twenty-oae  years  from  and  after  my  death,  all 
of  my  estate,  both  real  and  personal,  shall  be 
owned  and  entoyed  by  my  offspring  or  child  or 


said  wife  wlthont 


olbprlQg  which  I  may  have  by  my  add  wife,  I 
direct  tut  my  said  wife  shall  have  all  of  mj 
estate,  both  real  and  peraonal,  for  and  during 
her  life.  .  .  . 

"Ninth.  I  do  appoint  tbe  said  Alsey  a  Mil- 
ler, of  said  county  and  State,  my  execufav  of 
this  my  last  wED  and  testament." 


who  waa  bom  after  the  making  of  the  will,  C 
who  died  In  1654,  about  six  veara  of  an 
EUsa  A  Rntledge,  after  ber  haatMad'a  death, 
married  William  L.  Foater  in  July,  1800,  by 
whom  she  had  several  children,  and  died  la 
February,  1881. 

Tbe  will  was  r^ularly  proved  in  April,  1800, 
1^  Alacff  S.  Miller,  the  executor,  whose  wife 
waa  a  tbier  of  EUa  A.  Rutledge,  and  whan 
children  were  tbe  devisees  tarenudader  named 
in  the  will.  It  will  be  seen  that  Ibe  said  re- 
EDalnder  waa  a  contlogeot  one,  lo  vest  only  ta 
case  of  the  death  of  tbe  testator's  wife  witboot 
oSspriog  by,  blm.  It  wu  also  limited  afUr 
the  lee  which  was  Drlmarily  given  to  Iha  Ua- 
lator's  child. 

More  than  two  years  after  the  probate  of  tbe 
will,  proceedings  were  inuitnted  by  William 
L.  Feeler  and  hla  wife  Ellis  A.  Foster,  in  the 
District  Court  of  Ooaaales  County,  having  tha 
proper  iurisdiction,  to  have  Ibe  will  dedarad 
null  and  Told.  Alsey  B.  Hlllcr,  tbe  execuhv, 
—  made  defendant,  and  Ibe  court  appofnicd 


petltkm  for  nullity  of  the  wIU  all«ged  that  tbe 
property  of  the  deceased  waa  oommuol^  P*^ 
eriy;  that  the  will  waa  made  txton  Ibe  uru 
of  the  cbUd ;  that  the  dlspoeitloa  made  waa  Gon- 
Iraiy  to  law,  and  trammeled  with  Illegal  and  ,.__, 
embarrasalnK  conditions.  It  further  staled  [STO] 
tbsl  tbeeiecutor  bad  fidthfuUy  performed  bli 
trust,  had  paid  all  debu  of  tbe  estate,  and  was 
ready  lo  cloae  It.  Tbe  executor  died  an  an- 
swer, admitting  tha  allegations  of  ibe  petition, 
and  not  opposiog  tu  prayer.  Tbegusidlsnad 
Uttm  filed  an  answer,  leavbig  the  matter  under 
Ibe  control  of  the  court  to  act  in  lia  wtss  dls- 
cietioa  as  to  Justice  dtould  seem  meet.  Tbe 
court  tberenpoa  made  a  decree  aa  follows: 


MM9t 


BUPBBIOI  COUBT  OF  THB  UnITBD  STAISS. 


Oct.  Tsbm, 
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*'8atuiday,  October  28d.  1852. 
"Came  all  the  parties  by  their  att'ya,  and  8. 
B.  Couler,  I<SQi->  guardutn  ad  litem  for  the 
minor,  W.  M.  Kutledge,  and  ihe  matters  and 
things  being  all  before  the  court  by  the  plead- 
ing and  record  evidence  therein,  the  same  was 
submitted  to  the  court,  and,  being  heard,  it  is 
ordered,  adjudged  and  decreed  by  the  court 
that  the  will  of  the  deceased,  Thomas  P.  Rut- 
ledge,  made  on  the  7th  June.  1848,  and  ad- 
mitted to  probate  on  the  29th  April,  1860,  be, 
and  the  same  is  hereby,  declared  to  be  null, 
void  and  of  no  effect,  and  that  the  same  be  in 
all  things  set  aside  and  held  for  naught  It  it 
further  ordered,  adjudged  and  decreed  that 
the  said  Eliza  Ann  Foster,  as  relict  of  said  Rut- 
ledge,  deceased,  and  the  said  W.  M.  Rutledge, 
minor,  be  entitled  to  take,  receive  and  hold  all 
the  property  of  said  deceased  Jointly  between 
them  as  heirs-at-law,  be  the  same  real,  per- 
sonal or  mixed,  and  subject  to  the  acdon  of 
the  County  Court  of  Qonzales  County  as  to 
distributign  after  the  debts  are  paid  ana  estate 
closed  by  the  report  of  the  executor,  whose 
acts  under  the  will  are  not  impaired  by  this  de- 
cree, and  that  said  court  is  required  to  make 
the  yearly  allowance  to  the  said  Eliza  Ann 
Foster,  in  accordance  with  law  and  the  order 
of  said  county  court.  It  is  further  ordered 
and  adjudgea  that  the  executor,  out  of  th^ 
funds  of  the  estate,  pay  the  costs  herein  ex- 
pended, and  that  this  decree  be  duly  certified 
CO  the  county  court  for  observance. 

If  this  decree  is  valid,  it  disposes  of  the  claim 
of  the  complainants  Thomas  H.  Hiller  iind 
others,  which  is  based  on  the  devise  of  the 
will.  The  precise  question  came  before  the 
Supreme  Court  of  Texas  in  the  recent  case  of 
Thomoi  H.  MiUer  et  al.  v.  W.  L,  Fetter  et  al. 
(not  yet  reported),  and  was  decided  against  the 
contention  of  the  appellants  Miller  et  al.  The 
Commission  of  AppeaU  neld  that  the  decree  of 
nullity  was  valid,  and  that  aU  the  necessary 
parties  were  before  the  court  when  it  was  ren- 
dered. This  decision  was  approved  by  the  Su- 
preme Court. 

It  is  contended  by  appellants  that  the  decision 
in  the  case  of  MeArihur  v.  Seatt,  118  U.  U.  840 
[28: 1015],  is  adverse  to  this  view.  But  a  care- 
ful ezammation  of  that  case  will  show  that  this 
is  not  correct.  The  decree  setting  aside  the 
will  in  that  case  was  held  not  to  be  binding 
upon  certain  grandchildren  of  the  testator,  not 
bom  when  it  was  passed,  because  their  interests 
(which  were  executoir)  were  supported  by  a 
legal  trust  estate  in  the  executors,  which  was 
not  represented  in  the  proceedings.  No  trustee 
of  that  estate  was  made  a  party.  The  executors 
bad  resigned  their  office,  and  the  court  had  ac- 
cepted their  resignation :  and  no  new  trustee  had 
been  appointed  in  their  stead,  as  might  have 
been  done.  There  was  no  party  in  the  case 
to  represent  the  will,  or  the  interests  created 
by  it,  or  the  legal  estate  which  supported  those 
interests.  Thu  was  the  special  ground  on 
which  the  decision  In  MeAHhur  v.  8eoit  was 
placed,  as  Is  fully  expressed  in  the  opinion. 

In  the  present  case  the  executor  was  a  de- 
fendant in  the  proceedings  instituted  for  avoid- 
ing the  will,  and  appeared  and  filed  an  answer; 
and  the  infant  son  of  Rutledge,  who  was  dev- 
isee in  fee  of  the  whole  estate  after  the  termi- 
nation of  his  mothar's  interest,  was  represented 
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in  the  proceedings  by  a  guardian  ad  iUem, 
Moreover,  if  the  circumstance  Is  of  any  conse- 
quence, the  executor  was  interested  on  behalf 
of  his  own  children  that  the  will  should  stand, 
— as  tbey  were  the  principal  devisees  in  re- 
mainder. We  think  Uiat  the  Supreme  Court  of 
Texas  was  right  in  holding  that  all  the  neces- 
sary parties  were  before  the  court  We  are  also 
of  opinion  that  the  decree  avoiding  the  will 
cannot  be  attacked  collaterally;  and  that  it  la 
binding  on  the  appellants  Thomas  H.  Miller 
and  others.  The  entire  estate  was  represented 
before  the  court, — a  particular  estate  in  the 
widow,  and  tbe  fee-simple  remainder  in  the  in- 
fant son.  The  interests  of  the  appellant* 
Thomas  H.  Miller  and  others,  as  devisees  under 
the  will,  was  a  mere  contingent  interest,  a  mere 
executory  devise.  In  such  a  case  it  is  sufficient 
to  bind  the  estate  in  Judicial  proceedings  to 
have  before  the  court  those  in  whom  the  present 
estate  of  inheritance  is  vested.  Xonf  Redesdale's 
authority  on  this  point  is  decisive.  In  Oiffard 
V.  HoH,  1  Sch.  &  Lef.  886,  408,  he  says: 
"  Where  aU  the  parties  are  brought  before  the 
court  that  can  be  brought  before  it,  and  the 
court  acts  on  the  property  according  to  tbe 
ri^ts  that  appear,  without  fraud,  its  dedrion 
must  of  necessity  be  final  and  conclusive.  It 
has  been  repeatedly  determined  that  if  there  be 
tenant  for  life,  remainder  to  his  first  son  in  tail* 
remainder  over,  and  he  is  brought  before  the 
court  before  he  has  issue,  the  contingent  re- 
maindermen are  barred."  In  another  part  of 
the  same  opinion  Lord  Redesdalesaid:  "Ck>urts 
of  equity  have  determined  on  grounds  of  high 
expediency  that  it  is  sufficient  to  bring  before 
the  court  the  first  tenant  install  in  being,  and  if 
there  be  no  tenant  in  tail  in  being,  the  first 
person  entitled  to  the  inheritance,  and  if  no 
such  person,  then  the  tenant  for  Ufe."  Ibid. 
These  propositions  are  substantial^  repeated  in 
his  Treatise  of  Pleading,  178, 174,  where  he 
adds:  "Contingent  limitations  and  executory 
devises  to  persons  not  in  being  may  in  IUlo 
manner  be  bound  by  a  decree  against  a  person 
claiming  a  vested  estate  of  inheritance;  but  a 
person  m  being,  claiming  under  a  limitation  by 
way  of  executory  devise,  not  subject  to  anv 

{>receding  vested  estate  of  inheritance  by  which 
t  may  be  defeated,  must  be  made  a  pvty  to  a 
bill  affecting  his  rights."  In  the  present  case, 
it  is  true,  some  of  the  children  of  Alsey  8L 
Miller  were  in  being  at  the  time  of  tbe  prooeed- 
inffs  in  question  (lw2):  but  there  was  a  "pre- 
craing  rested  estate  of  inheritance,"  bv  which 
their  executory  devise  might  be  defeated,  name- 
ly, the  estate  vested  in  the  infant  child  of 
Thomas  P.  Rutledge,  who  was  a  party  to  the 
proceedings.  We  are  of  opinion  tnat  the  bill 
of  Thomas  H.  Miller  and  others  was  properly 
dismined  by  the  court  below. 

The  complainants  in  the  cross-Mils,  William 
Dunlap  and  others  and  Martha  R.  Worrall  and 
others,  claim  the  lands  under  the  other  source 
of  title,  that  of  John  Childress;  and,  to  avoid 
the  effect  61  the  defendants'  claim  under  the 
Rutledee  certificate,  they  deny  that  it  was  as- 
signed by  Rutledge  to  Brinson,  or  by  Brinsoa 
to  M.  T.  Johnson;  deny  that  it  was  ever  law* 
fully  located  on  the  land  in  Question;  and  aver 
that,  if  it  was  ever  properly  located  thereon,  it 
became  void  by  noncompuanoe  with  tbe  liind 
Laws  of  Texaa. 

Itt  U.S. 
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Vti.x.ma  Y,  TkzAI  A 


tlw  Ikte  Mr.  JaMloe  Cfttron,  uid  broa^t  Dp  Id 
hU  familj,  wu  tu  nrlv  emlgnutt  lo  T«xm 
under  tbe  patroaage  cS  bU  ancle,  StetUng  C. 
RoberteoD,  empreewrio  of  a  colonj  oa  tbe 
Braioi  Binr.  Hb  flnt  Tldt  to  Teui  «m  io 
18M,  aod  fB  IBM  be  look  bto  wife  and  two 
chUdrenwitliblni,  Duuelf,  Jofan  W.  CbUdrcM 
Wd  Qeorge  R.  CbUdrcM.  Tbongb  Dnmbered 
•mongtbacoloniMof  Hr.  Rab«ruoD,  fonorne 
reeioo  be  failed  to  obtslo  aoj  nlld  graat  of 
land,  tbougb  undoubtedly  enutled  to  ooe.  He 
died  in  Tezaa  In  the  fall  of  IBST.  Br  an  Act 
of  tbe  Legialatnn  of  Teiat,  paMed  February 
IS.  1860,  Oie  OommiatioDer  of  tbe  Court  of 
Clalma  wai  aatborlied  to  ianae  to  tbe  belra  of 
Jcdio  ChDdreaa  ft  land  oerttllcats  for  one  league 
and  one  bbor  of  land  (amooatlng  to  about 
4,606acree).  Hiawldowbad.lntbemean  time, 
married  one  MOca  Johnaoo,  by  whom  abe  bad 
•  daughter  nanwd  Mary.  Aa  tbe  Act  of  tbe 
L(glaiatofe  wu  exprcaaed  to  be  for  the  benefit 
of  tbe  hetra  of  John  Childreaa.  It  would  aeem 
that  00  Intereat  in  the  grant  Innred  lo  tbe  aaid 
Mary.  Oo  the  Mi  of  March,  IBM.  a  iMid  cer- 
tlflcale  waa  laaued  by  tbe  Commivtoner  of  tbe 
Court  of  Glalmi  to  the  helra  of  John  Childreaa 
aa  aulhoriied  by  the  Act.  It  waa  procured  try, 
and  delivered  to,  a  lawyer  of  Aiutin  by  the 
naiM  of  John  A.  Oreen,  who  waa  employed  by 
Judge  OMnm  on  behalf  of  tlie  bein  to  attend 
to  (be  buaineaa.  The  helia,  John  W.  ChUdnaa 
and  hia  brother  Oeorge,  aeem  to  have  been  ut  a 
tOTlng  dttpoaltloo.  John  appeared  at  Austin 
In  December,  IBOO,  and,  sappoaing  that  his 
brother  Oeorge,  who  bad  not  been  beard  from 
recently,  waa  dead,  be  gave  Green  a  power  of 
attorney  to  locato  tlie  aaid  certificate  in  the  fol- 
lowing manner,  namely,  one  third  fortlie  bene- 
lit  of  Eia  brotbar  Oeone,  If  be  abould  be  alive, 
aod  if  not.  Iben  for  Jobn'a  own  benefit;  one 
third  for  Um  benefit  of  Green,  aa  a  compenaa- 
tloa  tor  hia  aerrlcea;  aod  one  third  for  the  beoe- 
flt  of  one  John  O.  8L  Clair,  to  whom  John  W. 
Cbndreae  had  aold  hi*  own  ahare.  No  location 
of  tbe  ceniflcala  waa  made  untH  after  the  war. 
In  Hay,  18S7.  Oreen  aold  hli  one  third  of  the 
eertiacate  to  Docror  I.  R.  Worrall,  of  Auatin. 
Tbe  deed  giTen  cannot  be  fonnd,  but  It  la  al- 
kml  on  the  part  of  William  Dunlap  and 
OiLera.  and  Martha  B.  Worrmll  andothen,  that 
h  waa  giren  to  Worrall's  wife.  Adeline  S.  Wor- 
rell, under  whom  they  claim.  The  deed,  aa 
•hove  aaid,  la  loat,  and  tbe  recorda  of  Tanwat 
County  were  deatroyed  by  lire  In  the  apring  of 
ine,  bat  Hr.  Furman,  a  tawjer  of  Fort  Worth, 
had,  before  tbe  fire,  made  an  abstract  of  litlea 
from  tbe  oonnly  recorda,  and  In  thai  abstract 
be  flnda,  agaiiM other  tbloge,  (1)  a  transfer  from 
John  W.  Childreaa  to  John  A.  Oreen,  convey- 
iDK  one  third  of  the  panior'a  interest  In  the 
ChUdteaa  ccrtiflcale.  lied  October  8tb,  1868 
<dale  not  given);  (S)  a  tranifer  of  tbe  Mme  in- 
tereat from  John  A.  Green  to  Adeline  8.  Wor- 
tall,  dated  Hay  ISth,  1867,  filed  October  IBib, 
1868.  In  addUkin  lo  thli  erldence.  In  tbedecd 
from  Dr.  Worrall  and  tala  wife  to  E.  M.  Dag- 
gelt,  dated  September  BOth,  1869.  and  hereafter 
to  be  loentloDed.  It  i«  ledled  that  tbe  land  In 
queation  (couTeyed  by  that  deed)  waa  the  aepa- 
rare  propertr  of  aaid  Adeline  8.  Wonall.  We 
think,  iherefofe,  Ibat  ft  may  be  regarded  aa 
lU  L-.  8 


raroTen  that  the  deed  tor  the  one  third  of  the 
Childreaa  crrtiflcaie,  given  by  John  A.  Oreen 
In  Hav,  1867,  was  giVen  to  Adeline  B.  Wor- 
rall, tnough  Green  himaeU  aaya  that  he  has  no 
recollection  to  that  effect  and  tbatall  hlatrana- 
actlont  were  with  Dr.  Worrall  blntaelf. 

On  the  38th  of  January,  1868,  Dr.  Worrall 
presented  to  tbe  county  aurreyor  of  Arrant 
Ooun^  the  tollowlog  aii;i1icetlon  for  aaurvey, 
(owU: 

"Auatin,  Jan'y  38tb,  1868. 
"County  Snrveyor,  Tarrant  Ootmty,  Tezaa; 

"Sir:  By  vinue  of  certificate  No.  IM.  l«ied 
b  cbklastoJno.  Childreaa' b'n.  now 

i[  B,  you  will  plenae  surrey  for  me 

I,  Ts.  (830  acres)  of  land  about  one 

m  Fort  WoHb,  bdng  tbe  aameUad 

b  rreyed  in  tbe  name  of  T.  P.  Rut. 

U  ield   Dotea   of  which  are  hereby 

ai  full  description  of  the  surrey: 

g  at  tbe  8.  E.  oor.  <a  A.  Brtggs' 
le  S.  W.  comer  of  B.  F.  Crowley* 


of  tbe  RuUedge  aorvey  by  adopting  tl»  nores 
of  tbe  aame,  and  the  coon^  aurreTot  oertllled 
It  as  follows,  to  wit:  "I.  A.  Q.  Walker,  county 
aurveyor  for  Tamnt  Counh',  do  hereby  certify 
that  tbe  eurrey  dealgnated  bv  the  foregoing 
plot  and  field  nolea  was  this  oay  made  by  me 
by  adopting  field  notea  of  tbe  auirer  which 
waa  made,  aa  above  atated.  the  lOth  January. 
16S9,  aod  which  I  believe  to  be  correct,  and 
that  the  same  Is  apon  s'd  survey  which  Is  In 
the  name  of  T.  P.  Rutledge,  certificate  No.  1S4. 
clasa  8rd,  isaaed  bj  tbe  Board  Dt  Land  Com- 
mlnioners  of  Qouialea  County  Ibe  IStb  day  of 
October,  1840."  Dated  "thUSethday  of  Hay, 
1868."  On  tbe  17tb  of  June.  1868,  a  patent 
waa  Issued  on  Ibis  survey  to  "tbe  heirs  or  John 
Childress,  deceased,  tbefr  beira  and  aatigiia." 

It  tbua  appeara  that  tbeCbUdrest  surrey, 
nnder  which  the  complainantalntbecroea-trills 
claim  dtle  to  tbe  land  in  dispute,  waa  purpoae- 
ly  made  by  Dr.  Worrall  on  the  top  of  tbe  Rut- 


Of  coune  such  a  title  cannot  be  maintained  un- 
ices tbe  survey  made  under  tbe  RuUedge  cer- 
tificate waa  void.  It  is  contended  thai  It  waa 
void,  fltai,  because  the  certificate  bad  been  lo- 
cated on  other  landa  in  Fannin  County,  before 
ita  location  on  the  lot  at  Forth  Worth.  This 
is  true.  Rutledre  lisd  procured  a  conditional 
head-right  certificate  for  820  acrca  as  early  at 
March  DOlb,  1839,  from  the  Board  of  Land 
CommbsloDersof  Washington  County ;  ai}d  bad 
lo  March,  1840^  procured  a  survry  under  It  for 
SaO  acres  In  rannin  County,  whicb  was  doly 
examined  and  approved,  and  filed  .n  ibe  Gen- 
eral Land  Ofllce;  bnt  was  afterwarda  Indoned 
aa  tortdted  for  aonretum  of  unconditional  cer- 
tificate by  iHt  Aueosl,  18DT.  Rutledge  aeems 
to  have  abandoDedtbls  turver,  and  lo  October, 
1B46,  obtained  a  new  certiilcate  In  Goosalea  ,___, 
County,  aa  before  stated,  under  which  tbe  [BTei 
survey  in  Port  Worth,  Tarrant  County,  wat 
made.  It  waa  pertnhted  to  a  aettler  to  aban- 
don one  location  and  adopt  anolbar.    Indeed. 
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the  new  certificate  and  location  operated  as  an 
abandonment  of  the  first,  and  the  land  became 
public  land  acain,  subject  to  location  by  other 
parties.  In  Mc0%mp9ey  v.  Bamsdale,  8  Tex. 
844,  the  court  sustained  a  survey  made  after  a 
former  survey  under  the  same  bead-right  had 
been  abandoned,  the  Judge  who  delivered  the 
opinion  saying:  "If  the  question  was  a  new 
one,  I  should  feel  qjtronffly  Inclined  to  deny  the 
right  of  Ramsdale  to  have  raised  his  former 
location;  but  the  practice  commenced  with  our 
land  svstem,  and  to  upset  it  now  would  disturb 
land  titles  to  an  incalculable  extent"  We  do 
not  think  that  the  location  of  Rutledge's  head- 
right  in  Fannin  County  was  suflident  to  pre- 
vent his  obtaining  a  new  certificate  and  a  loca- 
tion in  Tarrant  Countv,  unless  he  had  sold  or 
otherwise  disposed  of  the  lands  in  Fannin 
County.  There  ift  no  proof  in  the  case  that  he 
had  done  so;  although  one  of  the  witnesses, 
Nance,  who  resides  in  Fort  Worth,  testifies  that 
In  September,  1869,  being  in  Austin,  and  hav- 
ing understood  that  Daggett  could  not  get  his 
knd  patented,  inouired  of  Mr.  White,  the  then 
commissioner  of  the  Genial  Luid  Oflice,  why 
he  could  not,  and  the  reason  given  was,  that 
the  conditional  certificate  had  men  issued  long 
before  and  had  been  long  before  located  in 
Fannin  County  by  another  man,  to  whom  it 
belonged.  But  as  there  is  no  proof  of  this  fact 
In  the  record,  except  the  saSd  hearsay  testi- 
mony, wc  must  conclude  that  this  ground  of 
objection  to  the  Ratledge  ilocation  &  not  sus- 
tained. 

We  do  not  deem  It  necessary  to  take  partic- 
ular notice  of  the  Cass  County  location  under 
the  Rutledge  certificate,  which  seems  to  have 
been  abandoned;  or  of  the  survey  under  the 
William  Sparks  certificate,  which  was  fully 
satisfied  bv  other  locations,  and  was  never  set 
up  as  establishing  any  right  to  the  property  in 
dispute.  These  documents  may  for  the  time 
have  deterred  the  conunissioner  of  the  General 
Land  Ofiice  from  granting  a  patent  to  Daggett; 
but  we  do  not  see  that  they  present  any  ii^ur- 
mountable  obstacle  to  the  validity  of  the  sur- 
vey made  by  Johnson. 

Another  ground  urged  for  maintainlnff  that 
the  said  location  was  void  when  the  Childress 
location  was  made  is,  that  the  unconditional 
certificate  was  withdrawn  from  the  General 
Land  Office  and  not  returned  within  the  time 

niired  by  law.  The  old  wrapper  in  which 
ad  been  folded,  and  which  also  contained 
the  survey,  was  indorsed  with  the  words,  "for- 
feited for  nonreturn  of  unconditional  certificate 
by  1st  Aug.,  1867."  And  yet  there  was  another 
sail  older  memorandum  in  pendl,  faint  and 
partly  obliterated,  which  read  thus:  "  Uncon- 
ditional certificate  withdrawn  by  M.  T.  John- 
son •  .  Dec.  14, '67,  for  relocation."  A.B. 
McGill  testifies  that  he  was  a  clerk  in  the  Gen- 
eral Land  Office  from  1869  to  1866,  except  a 
short  period  towards  the  close  of  the  war;  and 
was  chief  clerk  from  1866  or  1866  to  1870;  that 
the  indorsement,  "  forfeited  for  nonreturn  of 
unconditional  certificate  by  1st  Aug.,  1867,"  is 
in  his  handwritinff,  and  was  written  when  he 
was  chief  clerk;  that  the  other  Indorsement, 
"Unconditional  certificate  withdrawn  by  M.T. 
Johnson  .  .  Dec.  14,  '67,  for  relocation," 
is  in  the  handwriting  of  Robert  M.  Elgin,  who 
was  chief  deik  of  the  said  office  in  1867,  and 
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until  the  dose  of  the  war;  that  only  the  com- 
missioner and  diief  clerk  were  authorized  to 
make  such  memoranda  or  indorsements  on  the 
files;  that  he  (McGill)  had  no  recollection  of 
ha  vine  seen  the  pencil  memorandum  at  the  time 
of  making  his  indorsement  in  ink;  that  from 
the  appearance  of  the  indorsements  he  would 
say  that  the  pencil  indorsement  was  made  prior 
to  the  time  when  he  (McGill)  made  the  indorse^ 
mentin  ink  referred  to. 

Joseph  Spence,  formerlv  commissioner  of 
the  land  office,  testifies  as  follows: 

"  I  was  commissioner  of  the  land  office  In 
1868.  The  first  knowledge  that  I  had  of  the 
Thomas  P.  Rutledse  survey  In  Tarrant  County 
was  after  the  Chiltuess  surv^  had  been  made 
and  returned.  Dr.  L  R.  WorraU  controlled 
the  Childress  survey  and  was  anxious  to  set  a 

Sitent  upon  it  upon .  examination  of  the 
hildress  survey.  It  was  ascertained  to  cover 
the  Thomas  P.  Rutledge  survey.  Mr.  A.  B. 
McGilL  who  was  chief  clerk  of  the  land  office, 
referred  to  me  both  the  Chfldress  and  the 
Rutledge  papers,  with  the  information  that  the 
Rutledge  certificate  was  not  found  among  the 
papers  of  the  file.  We  then  together  examined 
the  papers,  but  fdled  to  find  the  certificate.  I 
remarked  to  him  that  we  had  better  not  patent 
until  further  Investigation.  Shortly  afterwards 
Dr.  Worrall  insisted  upon  the  patent  Issuing 
on  the  Childress  certificate,  and  we,  not  finding 
the  Rutledge  certificate,  determined  to  Issoe 
the  patent  on  said  Childress  certificate,  and  did 
so." 

This  evidence  shows  that  the  Ratledge  cer- 
tificate was  not  in  the  land  office,  or  oovud  nol 
be  found  therein,  in  1868,  when  the  Chfldress 
patent  was  Issued,  and  when  undoubtedly 
McGfll,  the  chief  clerk,  made  the  IndorBement 
testified  to  by  him.  But  it  fails  to  prove  that 
it  was  not  in  the  office  on  the  1st  oi  August, 
1867.  The  indorsements  on  the  back  ox  the 
certificate  Itself  show  that  it  was  filed  in  the 
office  October  4th,  1862  (probably  at  the  same 
time  with  the  sorvesr);  and  across  Its  face.  In 
red  ink,  is  written  "Registered  and  approved 
Dec  11,  1867."  (Signed)  "Jas.  O.  filings- 
worth,  Comm'r  of  Claims."  This  memoran- 
dum, in  connection  with  the  old  pencil  mem- 
orandum on  th^  ^vr^per,  "Withdrawn  by 
M.  T.  Johnson  .  .  .  Dec.  14,  '67,"  shows 
that,  at  that  time,  December,  1867,  Johnson, 
who  was  undoubtedly  acting  for  Daggett^  was 
attending  to  the  final  authentication  of  the 
Rutledge  certificate  and  survey,  by  getting  it 
approved  by  the  commissioner  of  claims;  and 
that,  for  some  reason,  not  now  disclosed,  he 
carried  It  away  with  him.  fThe  presentation 
of  the  certificate  to  the  commissioner  of  claims, 
and  its  registry  by  him,  were  made  In  pursu- 
ance of  an  Act  passed  August  1st,  1866,  which 
created  Uie  said  officer,  and  reauired  all  land 
certificates  (with  certain  exceptions)  to  be  pre- 
sented to  him  for  registry  within  two  years,  or 
to  be  forever  barred  from  location,  surveys 
and  patent]    The  whole  evidence,  taken  to- 

Sther,  instead  of  showing,  as  supposed  by 
cGill  in  1868,  when  he  made  the  indorse- 
ment on  the  wrapper,  that  it  had  not  been  re- 
turned to  the  oflice  by  the  1st  of  August.  1867, 
rather  shows  that  It  was  never  removed  from 
the  office  until  December,  1867.  How  long  it 
was  then  detained  does  not  appear.    We  inier 
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Itom  Um  taHtmoiij  that  tt  wm  io  the  ofDoe  in 
1867.  The  offloal  land  map  of  TarraDt 
CooDtj  was  made  io  that  jear,  and  the  laod 
in  qpoition  waa  maritod  and  dedgoated  at  the 
T.  r.  Ratledge  aanrey,  and  so  oootioued  oodl 
1878.  Tbia  would  baraly  bare  been  done  if 
the  certificate  bad  not  oeen  in  tbe  office. 
Wbra  it  waa  taken  oat  of  tbe  office,  after  tbat, 
doea  not  appear-^robaUy  it  was  taken  out  by 
Daggett  for  some  purpose  and  neglected  to  be 
returned,  as  it  was  abown  tbat  be  waa  very 
eareleas  about  bis  papers.  J.  P.  Smitb,  a 
lawyer  of  Fort  Wortb»  and  admiuistrator  of 
Daggett,  testifies  tbat  in  1870  or  1880  be  was 
counitel  for  bim  in  a  suit  of  Turner's  beirs 
against  bim  for  a  community  intermt  under 
tbeir  graDdmotber,  Daggett's  wife  (who  bad 
died  Id  1871),  and  be  wanted  tbe  certificate  in 
question:  and  not  fluding  it  in  tbe  land  office, 
be  bad  Daggett  to  searcn  for  it,  and  Daggett 
found  it  in  bis  own  safe  and  gave  it  to  SmTtb, 
wbo,  after  keeping  it  two  or  tbree  days,  car- 
ried it  to  Austin  By  Daggetf  s  autbonty,  and 
banded  it  to  tbe  commiBsiooer  of  tbe  land 
office,  and  requested  bim  to  bave  it  returned  to 
Its  proper  file  in  tbe  office. 

Tbe  laws  wbidi  gaTC  importance  to  tbe 
locality  or  place  of  aeposlt  (a  tbe  certificate 
were  ao  Act  of  tbe  Legislature  of  Texas 
passed  August  80tb,  18G6,  and  anotber  Act 
passed  ApHl  25tb.  1871.  (Pascbal'a  Dig.  toL 
L  art.  4210,  p.  701,  and  vol.  H  arts.  7008- 
7000,  p.  1458).  Tbe  first  of  tbese  Acts  de- 
clared "tbat  all  owners  or  bolders  wbo  bare 
conditional  certificates  now  located,  or  surveys 
upon  lands,  sball  return  to  tbe  General  Land 
Office  tbe  unconditional  certificates,  tocetber 
witb  tbe  field  notes  of  tbe  same,  on  or  Before 
tbe  flnt  day  of  August,  1857;  and  uncondi- 
tiooal  oertincates  wbicb  are  not  returned  br 
tbat  time,  tbe  said  locations  and  surveys  sbaU 
be  nun  and  Toid,  and  all  sucb  locations  and 
aurreys  made  by  virtue  of  sucb  conditional 
certiffcates  sball  become  pubUo  domain,  and 
sublect  to  be  located  upon  as  otber  vacant 
lands."  In  our  view  of  tbe  evidence,  tbis 
Law  did  not  affect  tbe  Rutledge  title.  Tbe 
prima  fade  proof  is  tbat  tbe  certificate  was  in 
tbe  land  office  from  1858  to  December,  1857, 
and  tbat  tbe  cbief  clerk.  McOill,  made  a  mis- 
take in  indoning  tbe  wrapper  as  lie  did,  "For- 
feited forfnonretum  of  unconditional  certifi- 
cate by  1st  August,  1867."  As  already  sug- 
mted,  tbia  indorKment  was  probably  made 
in  1868,  wban  Dr.  Worrall  appUed  for  a  patent 
on  tbe  Obiklress  survev,  and  no  doubt  was 
bonestlv  made.  McOiO  admiu  tbat  be  did 
not  notice  tbe  pencil  memorandum  oo  tbe  old 
wrapper. 

By  tbe  Act  of  85tb  April,  1871,  it  was  pro- 
Tided  tbat  in  all  cases  of  location  and  survey 
of  lands,  bv  virtue  of  any  genuine  land  cer- 
tificate, incniding  bead-rigbts,  etc.,  tbe  certifi- 
cate sbooM  be  returned  to  tbe  General  Land 
Office  witb  tbe  fieki  notes  witbin  tbe  time  pre- 
scribed for  letuming  field  notes  [wbicb  was 
twdve  montbs  from  tbe  date  of  survey];  and 
tbe  witbdrawal  of  it  from  tbe  office  should 
render  tbe  location  and  survev  null  snd  void; 
witb  a  proviso  allowing  a  witbdrawal  wbere 
tbe  certukate  bad  only  been  located  in  part; 
and  br  tbe  second  section  of  tbe  Act  it  was 
ptovided  tbat,  in  all  sucb  cases  if  tbe  certifi- 


oate  was  not  on  fUe  in  tbe  Genera.  Land  Office 
at  tbe  time  of  passing  tbe  Act,  and  bad  not 
been  witbdrawn  for  locating  an  unlocated  bsl- 
ance,  it  sbould  be  retumea  to,  and  filed  in, 
tbe  said  office  witbin  eigbt  montbs  from  Uie 
passage  of  tbe  Act,  or  tbe  location  and  survey 
sbould  be  void.  It  was  strenuously  contended 
tbat  tbe  case  was  witbin  tbis  Statute,  and 
tberef ore  tbat  tbe  Rutledge  survey  was  void« 
But  it  is  not  absolutely  certain  from  tbe  evi- 
dence tbat  tbe  Rutledge  certificate  was  not  in 
tbe  land  office  wben  tbe  Act  of  1871  was 
passed,  or  tbat  it  was  not  returned  tbereto 
witbin  eigbt  montbs  from  tbat  time,  wbicb 
period  expired  on  tbe  84tb  of  December,  1871. 
It  is  true,  it  was  not  found  by  tbe  clerk  in 
1858  wben  tbe  patent  was  issued  on  tbe  Chil- 
dress survey;  and  it  was  not  found  on  a  sub- 
sequent search  in  1875.  Resort  must  bebsd 
to  presumptions  to  conclude  tbat  it  was  not 
there  in  1871.  Will  sucb  a  presumption  be 
raised  in  favor  of  anotber  title  superposed 
upon  tbe  land  at  a  time  wben  tbe  Rutledge 
certificate  was  perfectly  valid,  and  possenion 
was  enjoved  under  it?  And  even  if  it  were 
sufficiently  proven  tbat  tbe  certificate  was  not 
in  tbe  office  during  tbe  years  in  question,  tbe 
question  would  stttl  arise  wbetber  tbe  claim- 
ants under  tbe  Childress  survey  and  patent 
can  take  advantage  of  tbis  circumstance  to 
maintain  their  titfe  to  tbe  property  When 
tbat  title  was  created,  in  1888,  as  aHeady  inti- 
mated, tbe  Rutledge  survey  was  in  full  force 
and  effect,  and  Daggett  was  in  possession  un- 
der it,  and  bad  been  ao  for  toirteen  years. 
Did,  tberefore.  tbe  injunction  of  tbe  l&tuta 
of  1871.  requiring  tbe  survey  to  be  returned  to 
tbe  land  office  witbin  eigbt  months,  under  pen- 
alty of  being  void  if  not  ao  returned,  inure  to 
tbe  benefit  or  tbe  bolders  of  tbe  Childress  pat- 
ent, or  did  it  inure  to  tbe  benefit  of  tbe  State? 
Tbe  Childress  survey  wben  made  was  void, 
and  tlierefore  tbe  patent  issued  upon  it  was 
void,  because  made  and  granted  upon  lands 
already  appropriated  unoer  an  elder  title, 
wbicb  title,  at  tbat  time,  was  perfectly  valid, 
and  only  became  invaUd  by  noncompliance 
witb  a  Statute  subseouenthr  passed  for  reasons 
of  public  policy.  Did  tbe  (Jbildress  survey  and 
patent,  wnicb  were  void  at  tbeir  inception, 
Decome  invested  witb  life  and  validi^  by 
means  of  tbe  subsequent  Law  and  tbe  failure 
to  comply  witb  it?  If  tbe  question  was  only 
one  between  tbe  bolders  of  tbe  Rutledge  title 
and  tbe  State,  tben  no  parties  otber  than  tba 
State  could  take  advantajge  of  tbe  omission  to 
comply  with  tbe  Law. 

Tbe  practice  of  locating  certificates  upon 
prtor  rigbtf ul  locations  is  not  favored  by  tbe 
bws  of  Texas.  Itwasdedared  by  tbe  Act  of 
August  80tb,  1850  (Pascb.  Die.  v«^  L  art. 
4575),  tbat  whenever  an  eotrr  to  made  upon 
any  knd  wbicb  appears  to  be  appropriated, 
deeded  or  patented  by  tbe  books  of  tbe  proper 
surveyor's  office,  or  recotdsof  tbe  conntv  court 
or  Gctneral  Land  Office,  tbe  party  sball  abide 
by  it;  and  if  Judgment  be  rendered  against  bim 
he  sball  not  nave  tbe  right  to  lift  or  re-enter  tbo 
certificate,  but  tbe  same  sball  be  forfeited. 
Tbe  purpose  of  tbis  Act  wasfurtber  secured  by 
tbe  Conkitution  of  1800,  by  tbe  lOtb  article  of 
wbicb.  section  8,  it  was  declared  tbat  "sll 
certificates  for  land  located  after  tbe  80tb  day 
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of  October,  ISSC  (referriDg  undoubtedly  to. 
but  mistaking  the  date  of,  the  last-mentioned 
Act;,  "upon  lands  which  were- titled  before 
such  location  of  certificate,  are  hereby  declared 
null  and  void,"  with  a  proviso  in  favor  of  in- 
advertent conflict  with  older  surveys.  Of 
course  if  the  certificate  was  made  void.,  the  lo- 
1082J  cation  and  survey  were  a  fortiori  void,  and  the 
obtaining  of  a  patent  could  not  mend  the  mat- 
ter, for  it  was  decided  by  the  Supreme  Court 
of  Texas,  in  Morrit  y.  Brinlee,  14  Tex.  285, 
that  a  subsequent  locator  haying  actual  notice 
of  a  prior  location  will  be  postponed  to  the  su- 
perior rights  of  the  prior  locator,  although  the 
subsequent  location  may  have  passed  Into  a 
patent. 

The  proyision  of  the  Constitution  of  1869,  just 
cited,  was  letrospective,  was  in  force  when  the 
Act  of  1871  was  passed,  and  was  carried  for- 
ward, as  to  all  future  locations  and  surveys, 
into  the  Constitution  of  1876,  which  declared, 
"that  all  ^nuine  land  certificates  heretofore  or 
hereafter  issued  shall  be  located,  surveyed  or 
patented  only  upon  vacant  and  unappropriated 
public  domain,  and  not  upon  air^  land  titled  or 
equitably  owned  under  color  of  title  from  the 
sovereignty  of  the  State,  evidence  of  the  ap- 
propriation of  which  is  on  the  county  recoros 
or  in  the  General  Land  Office,  or  when  the  ap- 
propriation is  evidenced  by  the  occupation  of 
the  owner,  or  of  some  person  holding  for  him." 
(Art.  XIV.  812.) 

These  constitutional  provisions  (whose  valid- 
ity upon  the  subject  in  hand  cannot  be  serious- 
ly questioned),  taken  in  connection  with  the 
Act  of  1856,  had  the  effect  to  make  void  the 
location  of  the  Childress  certificate  upon  the 
land  in  dispute;  for,  at  that  time  (1868)  the  said 
land  was  "appropriated"  and  "titled"  by  the 
survey  under  the  Rutledge  certificate,  which 
was  duly  recorded  in  the  ooimty  records  and 
entered  and  filed  in  the  Gkneral  Land  Office, 
plotted  on  the  map  of  Tarrant  County,  and 
evidenced  by  the  long-continued  occupation  of 
Daggett.  If,  then,  the  Childress  location  was 
absolutely  void  at  its  inception,  bow  could  it  be 
revived  by  the  subsequent  failure  of  Daggett 
to  comply  with  the  Act  of  1871?  It  seems  to 
us  quite  clear  that  it  could  not  be,  and  that  said 
failure  inured  to  the  benefit  of  the  State  alone. 
But  the  State  has  never  availed  itself  of  the 
omission;  and  it  is  prolMtble  that  nothing  but  a 
direct  proceeding  to  vacate  the  survey  would 
be  effectual  for  the  purpose.  Da^^ett  and 
those  claiming  under  him  having  always  been 
in  notorious  possession  of  the  land,  no  person 
could  lav  any  new  location  upon  it  without  f  uU 
knowledge  of  their  pretensions  to  the  owner- 

[683]  *^^P*  ^^^  ^^  ^^  ^^^^  ^y  ^^®  Supreme  Court  of 
Texas  in  the  recent  case  of  Snider  v.  Methvin, 
60  Tex.  487,  that  no  one  having  knowledge  of 
the  continued  claim  of  those  who  made  tiue  to 
land  under  a  certificate  could  acouire  any  right 
to  laid  land,  although  said  certincate  had  been 
taken  from  the  land  office  prior  to  the  passage 
of  the  Act  of  1871,  and  was  not  retumcd  wi&- 
in  the  period  required  by  that  Act  It  is  true 
that  the  certificate  in  that  case  had  been  taken 
from  the  office  by  a  person  who  h^  no  inter- 
est in  it,  or  right  to  control  it;  but  the  parties 
Interested  had  notice  of  Its  absence  in  time  to 
have  supplied  a  duplicate,  but  did  not  do 
onto  after  the  prescribed  lime  had  expired. 
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In  the  present  case  the  certificate  was  re- 
turned to  the  office  in  1879  or  1880,  from  which 
it  had  probablv  been  inadvertently  detained  by 
Daggett  As  between  the  parties  to  this  con- 
troversy, our  opinion  is  that  the  Rutledge  title 
must  prevail,  and  that  it  is  a  sufficient  protec- 
tion to  the  defendants  against  that  set  up  by 
the  complainants  in  the  cross-biUs. 

This  view  of  the  case  renders  of  less  impor- 
tance a  question  which  might  hmve  been  very 
material  as  between  the  original  compUdnants, 
Thomas  H.  Miller  and  others,  and  the  defend- 
ants, had  not  the  former  been  barred  by  the 
decree  annulling  Rutledge's  wilL  We  referto 
the  question  as  to  the  assignment  by  Rutl^ge 
of  his  certificate  to  Brioson  and  by  Brinsou  to 
M.  T.  Johnson.  We  are  satisfied  from  the  evi- 
dence in  the  case  that  Rutledge  sold  said  c^ti- 
ficate  to  Brinson  and  that  Brinson  sold  it  to 
Johnson,  at  whose  instance,  and  in  whose  be- 
half, it  was  located  on  the  land  in  question. 
M.  J.  Brinson.  son  of  Matthew  Brfnsoo,  to 
whom  it  is  alleged  Rutledge  sold  the  certificate, 
testifies  that  about  1848  or  1849  Rutledge  and 
one  Gill  were  in  the  business  of  horse-raising 
and  horse-trading,  and  were  occasionally  at  hS 
fatiier's  place  in  Shelby  County,  and  one  deal 
they  made  with  him  was  the  sale  to  him  of  the 
land  certificate  in  question,  for  which  the  wit- 
ness* father  gave  them  a  pony  belonging  to 
witness  (who  was  then  about  twenty  yean  old), 
and  his  father  gave  him  another  horse  instead 
of  it;  then  afterwards,  about  1851,  M.  T.  John- 
son bought  the  certificate  of  witness*  faUier; 
and  that  Johnson  afterwards  traded  It  to  Cap- 
tain £.  M.  Daggett  It  is  true,  the  witness  did 
not  handle  the  oertiflcate,  but  derived  his 
knowledge  of  it  from  conversation  with  hit 
father  and  ootemporaneous  knowledge  of  the 
transactions.  The  witness  further  states  that 
whilst  his  father  (Matthew  Brinson)  owned  the 
certificate  he  employed  Gill  to  locate  it.  or 
have  it  located  for  him;  but  found  that  he  was 
making  a  fraudulent  use  of  the  certificate,  us- 
ing it  in  what  he  termed  *  lariating  land,"  in 
Fannin  County;  and  he  was  obliged  to  institute 
proceedings  to  get  possession  of  it,  and  finslly 
got  it  back  from  some  member  of  Gill's  family 
after  his  death. 

But  no  assignment  of  this  certificate  from 
Rutledge  can  now  be  found.  If  one  ever  ex- 
isted, it  is  lost  or  has  been  destroyed.  How- 
ever, if  a  sale  of  the  certificate  was  actually 
made  by  Rutledge  to  Brinson,  and  by  the  lat- 
ter to  Johnson,  it  matters  little  whether  it  was 
actually  asdgned  In  writing  or  not,  as  It  Is  well 
settled  in  Texas  that  the  land  certificates  of 
that  State  are  chattels,  and  may  be  sold  by  pa- 
rol agreement  and  deliverT,  wneretiy  the  pur- 
chaser acquires  a  right  to  locate  the  certificate 
and  procure  a  patent  in  the  name  of  the  gram  ee, 
but  for  his  own  use,  he  becoming  thereby  the 
suitable  owner  of  the  land  located,  w  v. 
aray,  28  Tex.  247:  Ptevy  v.  Hurt,  88  Tex.  14«; 
sums  y.  Brown,  54  Tex.  884;  Piatrker  v.  Spen- 
eer,  61  Tex.  155,  164.  In  Oxp  v.  Bray,  Ohirf 
Juitiee  Moore  said:  "But  even  If  the  contraci 
were  within  the  Statute"  [of  Fraudsl  "the  pay- 
ment of  the  purchase  money,  the  location  of 
the  hmd,  the  procuring  of  the  patent,  and  the 
possession  and  improvemeol  inade  upon  It  by 
the  defendant  and  those  under  whom  be  claims, 
would,  as  has  been  frequently  decided  by  tble 
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oourt,  hsTe  oretentad  suffldeDt  equity  to  have 
entitled  the  aefendant  to  a  decree  of  ntle,  if  be 
had  brooght  a  salt  for  thii  purpose  within  a 
reasonable  and  proper  time.  And  it  certainly 
could  not  be  less  effectual  to  protect  him  against 
the  wronffful  efforts  of  the  vendor  to  deprive 
him  of  ms  possession  and  equitable  title  to  the 
land,  however  long  he  may  have  delayed  his 
suit  for  this  purpose." 

;685]  Even  when  a  written  assignment  was  'made. 
It  was  often  made  with  a  blank  space  left  for 
the  name  of  the  assignee,  to  be  filled  up  with 
the  name  of  any  subsequent  purchaser  who  saw 
fit  to  insert  his  own  name  tnerein, — much  the 
same  as  blank  assignments  of  corporation 
stock,  which  pass  from  hand  to  band,  perhaps 
a  dozen  times,  before  they  are  filled  up  with 
the  name  of  an  assignee.  It  is  distinctly  stated 
in  J?ai  V.  Moon,  ^  Tex.  810,  814,  that  "land 
certificates  were  the  subjects  of  transfer,  and 
often  passed  through  the  hands  of  many  persons 
by  an  assignment  In  blank."  In  that  case  one 
Jowell  owned  a  land  certificate  as  community 
property,  and,  after  his  wife's  death,  sold  it  to 
one  wlio  was  a  purchaser  in  good  faith,  and 
without  notice  of  the  commumty.  The  heirs 
of  the  wife  brous^t  suit  for  a  portkm  of  the 
land  located  under  the  certificate;  and  con- 
tended that  the  purchaser  was  bound  to  take 
Botloe  of  the  wife's  interest  But  it  did  not 
appear  on  the  record  whether  the  certificate 
was  issued  on  Jo welTs  own  head-itgnt,  or  soiij« 
other  person's.  The  court  held  that,  for  ^ 
that  appeared,  it  might  have  been  obtained  in 
^Oie  way  indicated  above.  "8o  far  as  the  rec- 
ord shows,"  says  the  court,  "it  may  have  been 
true  that  Jowell  purchased  the  certificate 
throu^  a  blank  assignment,  and  that  he  trans- 
ferrecT  with  this  assignment  on  it.  simply  by 
delivering  it  to  the  persons  through  whom  the 
appellee  claims;  If  so,  his  name  would  not  even 
appear,  either  on  the  certificate  or  on  any  writ- 
ing by  which  the  transfer  was  made,and  in  such 
ease  a  purchaser  would  not  be  put  on  inquiry 
as  to  the  rights  of  other  penons,  unless  it  he 
of  those  persons  who  daim  by  inheritance  from 
the  original  grantee,  or  someone  In  whom  a 
right  vMted  hy  operation  of  law  at  the  time  the 
certificate  issued.^ 

There  seems  to  have  been  an  assignment  of 
this  kind  ofRutledge's  unconditional  cirtificate. 
Two  witnesses  are  sworn  In  the  case  who  dis- 
tincUy  testify  that  they  saw  It,  with  Johnson's 
nana  inserted  ss  assignee.  Om  of  these  is  0. 
O.  Payne,  of  Dallas  Coun^,  Texas,  an  at- 
tomey-at-law.  He  states  that  in  January,  188B, 
be  visited  the  land  oflSce  at  Austin,  to  Investi- 
Cite  some  land  claims  and  land  loaUions  in 
Tanant  County.  Whilst  there  he  examined 
the  Rutledge  claim.  He  says  he  found  that 
two  certificates  had  been  issued  to  Rutledge: 

1 6M]  namely,  a  conditional  one  upon  which  a  survey 
bad  been  made  In  Csss  County,  and  an  uncon- 
ditional certificate  transferred  by  Rutledge  to 
M.  T.  Johnson,  and  by  Johnson  located  in  Tar- 
rant County  at  Fort  worth  upon  the  land  now 
la  controveisy,  the  fiekl  notes  and  survey  re- 
turned to  the  General  Land  Office,  and  there 
filed,  mapped  and  platted,  and  the  patent  re- 
fused oo  account  of  the  conditional  certificate 
kicated  in  Cass  County.  Hesays  that  the  trans- 
fer of  the  latter  certificate  from  Rutledge  to 
Johnson  was  written  l»  ^  coarse,  rough,  rmind 
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haodwritiDg.  The  usual  form  of  transfers  of 
certificates  was  used.  The  substance  of  said 
transfer  was  so  aadgnment  of  all  right,  tide, 
ckim  and  interest  of  said  T.  P.  Kutledga 
of,  in  and  to  the  said  certiUcate  to  the  said  M. 
T.  Johnson,  and  authority  therein  authoriz- 
ing the  commissioner  of  the  General  Land 
Office  to  issue  the  patent  to  the  said  M.  T. 
Johnson  or  to  his  assigns.  On  bis  cross^xami* 
nation  the  witness  says  that  the  transfer  was 
acknowledged  before  some  officer  authorized 
to  use  a  seal,  and  bad  his  certificate  of  ac- 
knowledgment and  seal  thereon.  He  states 
that  he  also  saw  the  deed  from  Johnson  to  £. 
M.  Daggett  on  record  in  Tarrant  County. 

The  other  witness  who  testifies  to  having 
seen  the  assignment  of  the  unconditional  cer- 
tificste  from  Rutledge  to  Johnson  is  W.  H.  H. 
Lawrence.  He  testifies  that  he  was  engaged 
in  the  land  business  st  and  about  Fort  Worth; 
that  he  bad  transactions  with  E.  M.  Daggett 
from  1878  to  1878,  and  examined  his  title  papers 
St  his  request,  especially  in  reference  to  the  820- 
acres  tract  known  as  the  Rutiedge  survey;  that 
this  examination  was  made,  he  Slinks,  in  1878, 
and  he  distinctly  remembers  making  a  favor- 
able report  to  Daggett  after  he  had  finished  the 
examination.  He  further  says:  "My  recol- 
lection is  that  among  the  papers  I  examined 
was  the  Thomas  P.  Rutiedge  certificate.  I 
did  find  a  transfer  of  such  certificate  to  M.  T. 
Johnson.  I  am  sure  of  this,  because  had  it  not 
been  present  I  should  have  known  that  the  title 
from  Rutiedge  was  defective."  Being  asked 
from  whom,  to  whom  and  the  form  thereof,  he 
said:  "I  can  onlv  say  that  it  was  from  Rut- 
ledge to  M.  T.  Johnson,  and  in  the  usual  form 
of  transfers  of  such  certificates."  The  witness 
further  states:  "If  there  had  been  no  transfer 
I  should  have  discovered  It  and  made  a  differ- 
ent report"  To  another  interrogatory  he  ad« 
ded:  "I  hsd  occasion  in  verv  many  cases  to 
look  up  the  titles  of  different  lands  In  Texas, 
and  became  familiar  in  the  course  of  five  years 
in  the  land  business  at  Fort  Worth  with  the 
general  laws  of  the  State  in  regard  to  lands, 
as  also  familiar  with  the  examination  of  titles.** 

Apparentiy  (but  perhaps  not  necessarily)  op- 
posed to  the  hypothesis  that  the  certificate  In 
question  was  purchased  by  Johnson  from  Brin 
son  Is  the  evidence  of  aenry  Beaumont,  who 
testifies  that  In  the  winter  of  1851-<52  he  placed 
ak>tof  hmd  certificates,  including  the  T.  P. 
Rutledge  certificate  for  830  acres,  in  the  hands 
of  M.  T.  Johnson  for  location,  under  a  written 
contract:  and  that  the  certificate  in  question 
had  come  Into  hia  hands  with  others  from  a 
party  (whose  name  he  does  not  mention)  who 
bad  oeen  engaged  in  locating  and  surveying 
lands,  and  was  then  retiring  fiom  the  busioess. 
In  oorroboration  of  this  testimony  a  receipt  in 
the  handwriting  of  M.  T.  Johnson  was  pro- 
duced In  evideocsb  a  copy  of  which  Is  as  fol- 
lows, to 


"Rec'd,  Austin.  March  9th,  1852,  of  Henry 
Beaumont  the  folk>wlng  land  certificates,  to  be 
located  or  accounted  for,  vis. : 
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Four  leagues  Calhoun  County  school 
lands  for  location i7,71^ 

Thomas  Rutiedge  H.  R,  820,  cUss  8. 
GonxalesCounty,  ISOct.  1848 9» 
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Wm.  P.  Milby  H.  R.  040,  dassS,  Ko. 

84,  Liberty  County,  4tb  March,  1845  640 
John  BectoD,  820  H.  R.,  8rd  clan.  No. 

284  Victory  County 820 

8am1  Hudler,  boun^  warrant,  dated 

Jan'y  1st,  1888,  signed  Barnard  Bee 

Sec.  War 1,280 

James  H.  Barnwell,  bounty  warrant,  7th 

January,  1887,  signed  €k  W.  Poe,  pay 

gen'l 820 

Toby    scrip.   No.    864,    to   Almanzo 

Houston,  dated  Oct.  10, 1886 640 

(Signed  duplicate.) 

(Siffn'd)  M.  T.  Johnson. 

Indorsed:  'Henry  Beaumont  land  matters.' " 

A  duplicate  of  this  receipt  was  found 
amon^t  Johnson's  papers  after  his  death  b:^  .T. 
P.  Smith,  his  administrator. 

It  is  somewhat  difficult  to  reconcile  this  evi- 
dence with  that  of  the  other  witnesses.  There 
is  evidently  wanting  some  undiscovered  ex- 
planation of  the  discrepancy.  Beaumont  says 
that  he  only  had  the  certmcate  for  location, 
and  that  Johnson  was  to  divide  with  him  the 
emoluments  thereof/— which  were  alwavv  ire 
third  of  the  land  located.  From  the  testimony 
of  J.  P.  Smith,  Johnson's  administrator,  it  ap- 
pears that  Beaumont  and  Johnson  had  had 
dealings  together  in  the  location  of  land  certifi- 
cates for  some  years  prior  to  the  date  of  the  re- 
ceipt, to  wit^  in  1850  and  1851.  The  oertiflcatee 
mentioned  m  the  receipt  were  probably  re- 
ceived by  Johnson  at  some  time,  or  at  different 
times,  previous  to  the  giving  of  the  receipt. 
One  01^  the  certificates  was  that  of  Wm.  P. 
Milby,  for  640  acres,  class  8.  No.  24,  issued  4th 
of  March,  1845.  This  certificate  was  located 
June  25tii,  1850, — a  year  and  nine  months  be- 
fore the  date  of  the  receipt  The  certificate  hi 
question,  that  of  Rutledge,  was  located  Janu- 
ary 8th,  18C^  two  monUis  before  the  date  of 
the  receipt  The  suggestion  of  the  complainants 
that  the  survey  was  antedated  has  no  evidence 
to  support  it  That,  in  some  way,  Johnson  had 
become  entitled  to  these  certificates  (especially 
to  the  Rutledge  certificate)  is  corroborated  by 
strong  circumstances.  Sooith,  Johnson's  adf- 
miniJErator,  says  that  Beaumont  never  asserted 
any  claim  to  the  land  mentioned  in  the  receipt 
He  had  correspondence  and  communications 
with  Beaumont  ftfter  Johnson's  death.  He 
■ays  there  was  an  agreement  between  them  that 
Johnson  should  locate  the  certificates  placed  in 
his  hands  bv  Beaumont,  and  was  to  have  for  do- 
ing so  one  half  of  such  interest  as  Beaumont 
bad  in  them;  yet  no  claim  for  any  accounting 
was  ever  maoe  after  Johnson's  death.  It  fi 
quite  possible  that  Beaumont  obtained  the 
Kutlease  certificate  from  Qill,  who  used  it  as  a 
"lariat*^  for  improperlv  locating  land;  and  that 
Johnson  bought  it  of  Brinson  on  ascertaining 
that  it  belong  to  him.  This  would  explain 
why  Beaumont  never  asserted  any  claim  to  the 
land  located  under  it,  although  it  subsequently 
became  so  valuable. 

Be  all  this  as  it  may,  it  is  dear  that  Johnson, 
ither  as  owner  of  the  certificate  or  as  an  agent 
employed  for  locating  it,  and  as  such  having, 
according  to  usage,  an  interest  in  the  lands  to  bs 
surveyed,  was  fuUv  authorized  to  make  the  lo- 
cation under  it  which  he  did  make,  and  to  take 
possession  of  the  lands  either  for  his  own  use 
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Of  he  was  the  owner)  or  for  the  use  and  benefit 
of  himself  and  the  actual  owner;  and  that  his 
title  and  poasesdon  thus  acquired  were  good 
against  all  the  world,  except  those  who  could 
produce  a  better  title  than  that  which  the  cer- 
tificate and  the  location  under  it  secured.  The 
legal  title,  it  is  true,  was  in  Rutledge's  heirs: 
but  the  cfqultable  title  was  in  Johnson  (tt  he  did 
in  fact  purchase  the  certificate);  and,  in  any 
event,  one  third  of  such  equitable  title  belonged 
to  him,  as  the  authorizedlocator  of  the  cerafi- 
cate,  and  the  residue  was  in  his  hands  and  pos- 
session for  the  use  of  the  owners  whom  be  rep- 
resented. The  location  and  survey  were  good 
as  against  the  State,  and  all  other  persons 
claiming  by  inferior  title.  £.  M.  Da^tt  as 
purchaser  from  Johnson,  and  obtainmg  pos- 
session from  him,  and  the  defendants  as  sue 
cessors  of  Daggett,  became  entitled  to  the  ben 
efit  of  the  Rutledge  survey  as  a  protection 
against  all  persons  claiming  under  a  tiUe  in- 
ferior thereto. 

But  this  is  not  the  whole  case.  There  are 
other  points  which  go  to  fortify  the  position  of 
the  defendants,  which  it  Is  proper  to  notice. 

After  the  Childress  certificate  was  located  by 
Dr.  Worrall  in  1868,  E.  M.  Daggett,  who  had 
then  been  in  possession  under  theRutledse  title 
for  the  space  of  fourteen  years,  purchaaea  in,  as 
he  supposed,  the  entire  Childress  claim.  In 
1868  or  1869  George  R  Childress,  the  second 
son  of  John  ChQdress,  appeared  at  Fort  Worth, 
having  returned  from  Oalifomia,  where  he  had 
been  residing  for  many  years.  He  did  not 
know  that  his  brother  John  was  living,  but 
supposed  him  dead,  and  that  he,  Geory^,  was 
his  father's  sole  heir.  He  claimed  the  land  in 
question,  and  Daggett  compromised  with  him 
lor  about  three  hundred  dollars,  ind  George 
gave  a  deed  selling  and  relinquishing  all  hia 
light  and  title  to  Daggett  in  fee,  with  a  general 
warranty  against  himself,  his  heirs  and  §31 
others.  He  afterwards  went  to  Austin,  saw 
Green,  learned  of  his  brother's  being  alive,  and 
confirmed  the  arrangement  made  by  the  latter 
with  Green,  who  acted  therein  for  the  benefit 
of  Dr.  Worrall. 

In  September,  1869,  Daggett  also  cou.|m>- 
mised  the  claim  of  Dr.  Worndl  and  ),.t)cured  a 
deed  from  him  and  his  wife,  Adaline  8.  Wor^ 
ralL  This  deed  is  in  the  usualform  of  deedi 
of  bargain  and  sale.  It  is  dated  80th  of  Septem- 
ber, 1§69,  recites  a  consideration  of  three  hun- 
dred dollars,  conveys  to  Daggett  the  land  in 
dispute  by  metes  and  bounds,  as  In  the  Child- 
ress patent,  and  recites  that  the  land  was  the 
separate  property  of  the  said  Adaline  8.  Wor- 
rall, referring  to  the  deeds  from  John  W. 
Childress  to  Green  and  from  Green  to  the  said 
Adeline.  The  deed  concluded  with  this  hab- 
endum and  warranty,  to  wit:  "  To  liave  and  to 
hold  to  him,  the  said  E.  M.  Daggett,  his  heirs 
and  assigns  forever,  free  from  the  Just  daim  or 
claims  of  any  and  all  persons  whomsoever, 
claimi  n  ff  or  to  claim  the  same. "  The  deed  was 
acknowledged  before  a  notary  public,  and  a 
certificate  of  said  acknowledgment  was  made 
in  due  form,  with  one  exception;  it  contains 
no  statement  that  Adaline  8.  Worrall,  the  wife, 
was  privily  examined  by  the  officer  apart  from 
her  buBband.  This  is  necessary  in  order  to 
validate  a  conveyance  of  the  wife's  separate 
property  in  Texas,  and  its  absence  cannot  bs 
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bj  thowlnc  that  the  was  actually 
eiamfaad.  Berrif  t.  Danlm,  96  Tez. 
▼.  IVriMT,  48  Tez.  79 
T.  Adamian^  Tez.  610;  Jahntam  ▼. 
Tez.  628.  To  the  tame  effect  see  JCUion  t. 
F^inol,  86  U.  a  1  Pet.  888.  840  (7: 164];  Biti 
▼.  .Mb.  188  U.  8.  887,  808  [81:  166,  158). 
This  seems  to  be  a  fatal  defect;  aod  it  is  od  this 
defect  that  the  oomplaioaDts  in  the  cross-bills 
re(j.  Their  podtlon  ls»  that  the  land  was  Mrs. 
Worrell's  sepahOe  property,  that  she  never  ez- 
ecoted  any  oonv^rance  of  it  according  to  law, 
and  that  tt  was  hers  when  she  died  in  Novem- 
ber, 1870,  and  descended,  one  half  to  her  bus- 
baiMl,  Dr.  L  R  Worrell,  and  ooe  half  to  her 
brothers  and  sisters,  represented  by  WiUiam 
Donlap  and  others.  The  complainants  in  the 
other  cross-bill,  Martha  R  Worrell  and  others, 
daim  the  other  half  of  the  property  as  heirs  of 
Dr.  Worrall,  being  his  mother  and  his  brothers 
and  sisters.  They  contend  that  Dr.  Worrall 
had  no  interest  to  convey  when  he  executed 
the  deed  with  his  wife  in  1869.  aod  hence  the 
one-half  part  which  he  inherited  from  his  wife 
in  November,  1870,  was  unaffected  by  that 
conveyance.  It  is  true,  if  the  deed  contaioed 
a  warranty,  he  would  be  estopped  from  claim- 
ing the  land:  bat  it  is  contended  that  the  clause 
atove  recited  does  oot  amount  to  a  warranty. 
It  has  been  decided,  however,  by  the  Supreme 
Court  of  Texas  that  words  substantially  sudi 
as  those  contained  in  the  deed  do  import  a  sen- 
eral  warranty.  In  Btme  v.  Hsath,  88  Tez.  618, 
the  following  words  were  so  construed,  to  wit: 
*\F6r  him  the  said  R  H.,  his  heirs  and  assigns, 
to  have  and  to  hold  forever,  as  his  own  right, 
title  and  property,  free  from  the  claim  or  dums 
of  me,  my  heirs  or  creditors,  and  aU  other  per- 
sons whomsoever,  to  claim  the  same  or  any  part 
thereof  lawfuUy.*^  In  our  Judgment  the  deed 
of  Worrall  ana  bis  wife  did  contain  a  general 
warranty,  and  the  one-half  part  of  Ad2ine  8. 
Worrall^s  interest  which  aescended  to  Dr. 
Worrall  by  estoppel  to  Daggett  when  Dr.  Wor- 
rall inherited  the  same  from  his  wife. 

The  other  ooestions  arise  on  the  Statute  of 
Limitations.  The  defendants  pleaded  the  limi- 
tations of  three  years  and  oi  five  years,  and 
also  peaceable  possession  for  thirty  years.  The 
Act  of  February  5th,  1841,  first  created  the 
limitations  referred  to.  The  15th  section  cre- 
ated that  of  three  years,  declaring  that  "  every 
suit,  to  be  Instituted  to  recover  real  estate,  as 
affalnat  him,  her  or  thein«  in  possession  under 
title,  or  color  of  title,  shall  be  institated  within 
three  years  nezt  after  the  cause  of  action  shall 
have  accrued,  and  not  afterwards:"  not  com- 
puting the  duration  of  disability  from  minor- 
ity, coverture  or  insanity;  and  by  ••title" 
meaning  regular  daim  of  transfer  from  or 
tmder  the  sovereignty  of  the  soil;  also  reserv- 
tarthe  right  of  tne  government 

The  16Ui  section  created  the  limiution  of 
five  years,  dedaring  that  "  he,  she  or  they 
who  shall  have  had  five  years  like  peaceabw 
possesiion  of  real  estate,  ctiltivatinj^.  using  or 
enjoying  the  same,  and  paying  tax  thereon,  if 
any,  and  claiming  under  a  deed,  or  deeds,  duly 
ivgisteied,  shall  he  held  to  have  full  title,  pre- 
duding  all  claims,  but  shall  not  bar  the  gov- 
emment;"  and  saving  disabilities  for  non-a^, 
oovertme  or  tnsanl^. 

Now  supposing  that  the  prerogative  of  the 
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government  prevented  the  Statute  from  run> 
ning  until  after  the  patent  issued  to  the  heirs 
of  John  Childress  in  June,  1868,  it  certainly 
commenced  to  run  at  that  time  against  those 
who  claimed  under  the  patent;  and  the  facts 
present  a  strong  case  of  adverse  possession  on 
the  part  of  £.  M.  Daggett  and  nls  grantees. 
They  were  in  full,  continuous  and  peaceable 
possession  for  a  period,  altogether,  of  thirty 
years,  namely,  from  1854  to  1865,  when  William 
bunlap  and  others  appeared  as  interveners  in 
this  suit;  and  from  1854  to  1886,  when  the 
WorralU  intervened.  Tb^  possession  was 
complete  in  the  use,  cultivation  and  enjoyment 
of  the  land  in  dispute,  and  the  payment  of 
taxes  thereon.  It  was  claimed  and  exercised 
under  a  regular  deed  of  conveyance  from  M. 
T.  Johnson,  dated  2dd  June,  1855,  which 
granted  and  conveyed,  not  only  the  certificate 
of  Rutledge.  but  the  land  located  under  it,  de- 
scribing and  identifying  the  same;  and  which 
was  duly  registered  in  the  records  of  Tarrant 
County  on  the  80th  of  March,  1857.  It  is 
difficult  to  see  why  the  plea  of  limitation  of 
five  years  at  least  &  not  a  good  bar  agsinst  the 
heirs  of  Adeline  S.  WorralL  She  died  Nov- 
ember 4th,  1870,  and  one  half  her  estate  de- 
scended to  her  husband,  1.  R  Worrall,  who 
survived  to  the  22d  September,  1871.  The 
Statute,  having  commenced  to  run  against^him; 
was  not  stupended  bv  his  death,  and  had  been 
running  more  than  rourteenyears  at  the  com- 
mencement of  the  suit.  The  other  half  of 
Adallne  8.  Worrell's  estate  descended  to  her 
brother,  John  Cook,  and  her  two  sisters, 
AUzannah,  wife  of  William  Dunlap,  and  Ma- 
tilda, wife  of  Dr.  Jonas  FelL  John  Cook  was 
living  at  Adeline's  death,  and  survived  to 
August,  1878.  The  sisters  were  married 
women  when  Adeline  8.  Worrall  died,  but  as 
her  disability  as  a  married  woman  had  already 

{>revented  the  Statute  from  nmniog  dtiring  ha 
ifetime,  their  disability,  according  to  the  law 
of  Texas,  cannot  be  added  to  hers.  It  was  de- 
cided by  the  Supreme  Court  of  Tezas  In  the 
cases  of  White  v.  Latimer,  18  Tez.  61,  and 
MeMcuten  v.  MilU,  80  Tez.  591,  that  one  dla- 
abOity  cannot  be  tacked  to  another  so  as  to 
prolong  the  disabilities  beyond  theoontlnuance 
of  that  which  ezisted  when  the  cause  of  action 
accrued.  See  also  Wood  on  Limitations,  sec- 
tion 851,  and  Tu4e$.  According  to  this  rule  the 
Statute  commenced  to  run  at  the  death  of 
Adeline  S.  Worrall,  on  the  4th  of  November, 
1870.  If  this  is  so,  as  we  think  it  is,  the  com- 
plainants in  the  cross- bills  are  baned  by  the 
Statute  of  Limiutiona. 

The  new  Statute  of  limitations  contained  in 
the  Revised  Statutes,  which  went  into  effect  on 
the  1st  day  of  September,  1879,  does  not  nui- 
terislly  differ,  so  fsr  as  Its  application  to  the 
present  case  is  concerned,  from  the  old  Statute 
of  1841;  and  it  is  explidt  in  dedaring  that 
*'the  period  of  limitation  shall  not  be  extended 
by  the  connection  of  one  disability  with  an- 
other."   (Art  8285,  Rev.  Stat.) 

In  our  iudgment,  the  Statute  of  Limitations 
Is  a  complete  bar  to  the  claims  set  up  by  the 
complainants  both  in  the  original  and  m  the 
cross-bills,  whether  we  are  right  or  not  In  r^ 
gard  to  the  validity  of  the  Rutledge  title. 
Th0deer«$oftheOireuitO9urti$4^flnmed. 
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Sonuoa  Oouxtof  tbs  Uhitbd  St^tv. 


BAUUEL   HILL  xr  u-,  Apptt., 

DANIEL  B.   WOOSTER 

|Bm  B.  a  Bcpoiur'i  ed.  WB-TCnj 

Butt  U)  proeura  patent  to  6»  Umed—pattntabU 
tntenHotv—box  emanery— intention  «r  di»- 
ttnary  ruMttary  U  a  patent. 

1.  Coder  leotlaD  ttU,  U.  B.  Bev.  BUL,  tbe  drcutt 
oourt  BUf  mdjudite  that  tbe  appllcaDt  k  eutltled, 
AooordlDC  to  law,  to  reoelTe  a  pstoit  tor  bli  io- 
*antloii  or  tor  aaj  part  thereof:  and  It  tbo  ad- 
fndloatlon  ia  In  tavor  of  tlie  rlsbt  ot  tbe  applt- 
eaot,  It  aball  autboilae  ttao  oommliBloiier  to  Mue 
thepaMDt 

1.  But  DO  adjudlcatloii  can  be  uada  to  tayor  ot 
tbe  applicant,  unMa  tbe  alleged  tnrentlon  (or 
which  a  paMnt  la  aousbt  li  a  patentable  toTen- 
Uon;  nettiier  tbe  circuit  eoort  nor  Ihla  oourt  can 
orerlook  tba  queatlon  ot  paioolabiutr. 

■.  KothlBg  In  tbe  tour  daiDM  ot  WooMer  In  tbi* 
aotloa  ooaitltutea  »  patentkble  bmntlno.  it  i» 
not  a  iMtenMble  InvenUontoadda  lowvoon- 
partoeDt  to  a  box  onamerF  on  leca. 

L   A,  pvmm,  to  be  entitled  lo  a  patent,  muct  baye 


and  It  li  not  sDouth  tbatalbiaf  ■hallbenew.  Id 
Uennn  that  In  the  tbape  or  fonn  In  which  It  k 
produoad  It  iball  not  hare  been  befOia  known, 
and  tbattt  iball  hauNful,  bnt  tt  niuatt ' — *^~  '*" 


APPEAL  from  a  decree  of  the  drailt  Court 
of  the  TTnlted  Btalea  for  the  District  of 
Yermont  that  Daniel  B.  Wooeter  wat  the  orig- 
inal and  fliBt  [nventor  of  the  Improvement, 
called  a  "Cabinet  Crearoeir,"  let  nuth  In  bia 
cUima,  and  waa  entitled  to  reoelre  a  patent 
therefor  aa  aet  f ortb  in  hfa  applioiUon  died  Jan, 
17,  1879.  and  that  Hill  &  PnnUct,  wttt  not 
the  original  and  lint  InTentora  of  aoch  Im- 
provement   Beeened. 

Thia  waa  a  ault  In  eqnlt;  brought  by  Daniel 
B.  WoMter  agalnat  Samuel  Hill,  Benbmlo  B. 
Prentice  antT  Tbe  Vennont  Farm  Hacblna 
Company,  under  aectlon  4915  ot  the  Rerlaed 
BtatutM  wbich  DTOTldee  that  when  a  patent  on 
application  is  refused,  the  applicant  mav  bring 
a  suit  in  equity  lo  procure  a  decree  that  the 
plaintiff  li  enlllled  to  receive  a  patent  for  hia 
iDvenUoo,  and  aulborizing  tbe  oommtialoner 
to  iasue  and)  patent.  Tbe  tdll  pi^ys  for  a  de- 
cree adjudging  Wooatar  to  be  the  lltat  invailor 
of  the  InTantlui  ot  a  "Cabinet  Oreamvy,"  m 
embraced  in  his  dalma,  and  entilled  to  recelTS 
a  pateut  for  hia  inrentioD.  The  answer  daniea 
that  Wooaier  waa  tbe  AM  Inrottor  and  avera 
that  Hill  &  Prentice  were  the  fliat  InTenlon 
and  entitled  to  a  patenL 


iross.-rer  « 

Bk.t,p.aa. 
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Hill  y.  Wooflrsa. 


608-701 


The  eximioen  io  the  Puteot  Office  and  the 
commiflsioBer  of  patents  awarded  priority  of 
faiTention  to  Hill  &  Prentice.  The  circnit 
court  decided  in  this  idlt  Uiat  Wooster  waatbe 
lint  Inventor  of  the  improTement  caUed  a 
"  Oibinet  Creamery,"  ana  entitled  to  receive  a 
patent  therefor,  aa  set  forth  in  his  application. 
From  this  decree  the  defendants  appealed  to 
this  court 

The  fads  are  folly  stated  in  the  opinion. 

Opinion  helow,  22  Fed.  Rep.  880. 

Mr.  WUlUuM  Edi^ar  Simoads,  for  ap- 
pellants: 

niustimtiTe  drawings  of  conodTed  idea  do 
Dol  constitate  an  invention,  and  unless  they 
are  followed  up  by  seasonable  observance  of 
the  requirements  ofthe  Patent  Laws,  they  have 
no  effect  upon  a  subsequently  granted  patent 
toanotlier. 

iZ^MM  V.  Keif$ton$  Bridge  Oo.  1  Pat.  Off.  Oaz. 
488;  Smith  v.  (/Qmncr,  4  Pat  Off.  Gas.  888: 
BUetric  B.  R.  Signal  Co.  v.  Hail  R.  R.  Signal 
(h.  8  Fed.  Bep.  808;  Detroit  Lubricator  l^g. 
Ch.  V.  Benehard,  0  Fed.  Rep.  2i^ 

In  attempting  to  defeat  patentees  on  the 
citmnd  of  prior  invention,  such  prior  inven* 
3oo  must  nave  reached  a  practical  result  be- 
fore the  patentees  made  their  Invention. 

Union  MetaUic  Cartridge  Co.  v.  U.  S.  Cart- 
fidge  Oo.  7  Fed.  Rep.  844;  U.  S  Stamping  Co. 
w.  Jmoitt^  7  Fed.  Rep.  889;  Webeter  Loom  Co. 
V.  Bi(»in$.  21  Pat  OIL  Gas.  2081. 105  U.  S. 
680  (88: 1177);  AtlanUe  Worke  v.  Brady,  28  Pat 
Off.  Oai.  1880,  107  U.  a  182  (27:  488). 

Amid  conflicting  evidence  the  first  maker  o! 
the  embodied  invention  is,  in  default  of  pre- 
ponderating proof  to  the  contrary,  the  in- 
ventor. 

Ed%tafdt  V.  Begua,  Com.  Dec.  1889,  p.  28; 
Jonninge  v.  Wint&re,  Cool  Dec  1889,  p.  88; 
Botman  v.  Foleg,  Com.  Dec  1870,  p.  97;  Clark 
V.  (kbom,  OoQL  Dec.  1874,  p.  2d0;  Ware  v. 
BmUoek,  Com.  Dec  1875,  p.  11. 

He  who  claims  to  have  imparted  the  inven- 
tion to  bis  opponent  takes  upon  himself  the 
burden  of  proof. 

Mmebray  v.  Shafi^er.  Com.  Dec  1870,  p.  85. 

As  agafnsl  a  patentee,  an  appHcant  must 
show  ooDcludvely  that  he  reduced  to  practice 
and  completed  form  prior  to  Invention  by  the 
patentee. 

McKnigkt  v.  VanWagenen,  Com.  Dec  1889, 
p.  128;  Sarg^t'w.  Burge,  Com.  Deo.  1877,  p.  82; 
MaUidU  v.  iWns,  Com.  Dec.  1877,  d.  119;  Wy- 
man  v.  Eno^oUe.  18 Pat  OfL Cks  TNOiJamee v. 
OamMl,  21  P^  Off.  Gas.  887,  104  U.  a  858 
(28/m). 

Mr.  flUpkaa  O.  ShurtlaC  for  appellee: 

At  the  time  HOI  and  Prentice  made  the  pre- 
HndDary  statement  of  1880  they  were  the  own- 
ers of  the  invention  in  controversy,  and  their 
declaratioos  are  entitled  to  full  weight;  and 
any  person  who  takes  the  invention  after^ 
wania,  takes  it  sQb|ect  to  the  liability  of  its 
bdng  defeated  by  the  declaration  of  the  for- 


MiUir  V.  Bingham,  29  Yt  82;  Dmtne  v. 
Bdden,  48  Yt  874:  ^^  v.  Andrewe,  47  Yt 
888;  BaUMdtr  v.  Kinn^,  44  Yt  150. 

The  omisskm  of  a  witness  to  testify  to  m*- 
tsrial  facts  oo  a  former  trial,  |Which  be  now 
vdates,  is  admissible. 

Briggiw.  Taylor,  86  Yt  67. 

itiu.s. 


Something  mors  than  the  uncorroborated 
statement  of  parties  should  be  shown.  In  order 
for  the  court  to  find  a  disputed  fact 

Bering  v.  Hawart/i,  14  Pat  Off.  Gas.  117. 

It  is  immaterial  whether  the  patentee  is  the 
inventor  of  any  one  or  moi«  of  the  elements  of 
the  combination;  these  may  all  be  old;  but  if 
the  patentee  was  the  first  to  combine  for  the 
purpose  specified  in  his  patent,  bis  p^dent  will 
be  good. 

Oarr  v.  Biee,  1  Fish.  Pat  Cas.  188;  Ilovey 
V.  Stetem,  1  Woodb.  &  M.  290;  Buck  v.  Hor- 
mance,  1  Blatchf.  898;  Orayy,  Jamee,  Pet.  C. 
C.  894;  Furbuih  v.  Cook,  2  Fish.  Pat.  Cas.  688; 
Buck  V.  OiU,  4  McLean,  174;  JSfxint  v.  Baton, 
18  U.  a  8  Wheat  454  (4:  488);  Swift  v. 
Whieen,  8  Fish.  Pat  Cas.  84a 

The  presumption  arising  from  silence  is  far 
stronger  than  preponderance  in  the  number  of 
wiuieBses. 

Smith  V.  Ay,  8  Fish.  Pat  Cas.  448. 

The  witness^  attention  must  be  called  to  the 
subject  matter  with  reasonable  certain^  as  to 
time  and  place,  but  the  sayings  of  a  party  are 
always  aomissible,  whether  ms  attention  has 
been  called  to  the  substance  of  hisdedaratlona 
or  not 

May  V.  BrownelL  8  Yt  488;  Alger  v.Mii- 
drew.  47  Yt  288;  Antne  v.  Beldm,4»Yt.  874; 
Bayward  Bubber  Co.  v.  Ihtneklee,  80  Yt  29; 
Miller  V.  Bingham,  29  Yt  82;  Davis  v.  Windsor 
Sav.  Bank,  &  Yt  582. 

The  rule  is  that  a  plaintiff  is  entitled  to  rest 
on  making  out  a  prima  facie  case,  and,  after- 
wards, to  adduce  additional  as  well  as  rebutting 
testimony;  that  the  defendant  is,  In  genera^ 
required  to  go  through  with  his  evidence  be- 
fore restin^r. 

This  rule  supposes,  however,  that  the  case 
as  first  noade  out  by  the  plaintiff  fairly  ap- 
prises the  defendant  of  the  ground  on  which 
the  right  of  recovery  is  finally  to  be  supported. 

Clayes  v.  FerriSjJO  Yt  112;  Kent  v.  Lin^ 
coin,  82  Yt  598;  Thayer  v.  Dans,  88  Yt  188. 

The  appellee's  exhibit,  Lamson  letter,  is  ad- 
missible to  show  that  the  appellants  have  been 
trying  to  manufacture  evidence.  This  is  al- 
ways admissible  in  evidence,  and  raises  a  pre- 
sumption against  the  party  making  such  at- 
tempt 

Winchea  v.  Edwards,  57  RL  41;  The  TOie. 
7  Ren.  388;  Moriariy  v.  London,  C.  d  D,  B. 
Cb.  L.  R  5  q.  a  814. 

Mn.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir> 
cuit  Court  of  the  United  States  forthe  District  of 
Yermont,  by  Daniel  a  Wooster  against  Samuel 
Hill,  Renjamin  R.  Prentice  and  the  Yermont 
Fterm  Machine  Company,  under  section  4915  of 
the  Revised  Statutes,  wnich  reads  as  follows: 
"Whenever  a  patent  on  application  is  refused, 
either  by  the  commissioner  of  patents  or  by  the 
Supreme  Court  of  the  District  of  Columbia 
upon  appeal  from  the  commlssiooer,  the  appli- 
cant m^  have  remedy  by  bill  in  equity;  and 
the  court  havini^  cognisance  tbei^of .  on  notice 
to  adverse  parties  and  other  due  pmceedinga 
had,  may  adjudge  that  sudi  applicant  is  enti- 
tled, according  to  law.  to  receive  a  patent  for 
Ida  invention,  as  specmed  in  his  claim,  or  for 
any  part  thereof « as  the  fadi  in  the  case  BHgr 
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appear.  And  such  ad Judicatioii,  If  it  be  in  fa- 
vor of  the  right  of  the  applicant,  shall  author- 
ize the  oommiBsioner  to  issue  such  patent  on 
the  applicant  filing  in  the  Patent  Office  a  copy 
of  the  adjudication,  and  otherwise  complyiDg 
with  the  xeauirements  of  law.  In  all  cases, 
where  there  is  no  opposing  party,  a  copy  of  the 
bill  shall  be  served  on  the  comniissioner;  and 
all  the  expenses  of  the  proceeding  shall  be  paid 
by  the  applicant,  whether  the  final  decision  is 
in  his  favor  or  not" 

The  substance  of  the  allegations  of  the  bill  is 
as  follows:  Wooster,  on  the  17th  of  January, 
1879,  filed  in  the  Patent  Office  an  api>Ucation 
for  a  patent  for  an  "improvement  in  milk-cool- 
ers." The  commissioner  of  patents  declared 
an  interference  between  that  application  and 
letters-patent  No.  207,788,  granted  September 
8, 1878,  to  said  Hill  &  PrenUce,  for  an  '/im- 
provement in  milk*cooler8,"an  interest  in  which 
patent  had  been  assigDed  to  the  defendant  The 
Vermont  Farm  l^chine  Company.  Testimonv 
was  taken,  and  prioritv  of  invention  was  ad- 
judged by  the  Patent  Office  in  favor  of  Woos- 
ter, In  respect  to  the  claim  in  issue  in  the  inter- 
ference; and  Wooster,  by  a  separate  application 
for  that  purpose,  was  granted  a  patent  contain- 
ing that  claim,  on  thel4th  of  June,  1881,  No. 
2^,805,  for  an  "improvement  in  milk-coolers." 
On  the  80th  of  March,  1880,  Hill  &  Prentice 
filed  an  application  for  a  patent  for  an  "im- 
provement in  milk-setting  apparatus."  They 
also,  on  the  10th  of  November,  1880.  filed  an 
application  for  a  reissue  of  their  pateot  No. 
207,788.  Both  of  the  last-mentioned  two  appli- 
rations  were  declared  to  be  in  interference  with 
^ihe  applicadon  of  Wooster  ,of  January  17, 1879. 
Testimony  was  taken  by  both  parties,  and  the 
commissioner  of  patents  decided  to  mnt  a 
patent  for  certain  of  the  claims  to  Uill  & 
Prentice,  or  to  The  Vermont  Farm  Machine 
Company  as  their  assignee,  and  refused  to  grant 
a  patent  for  them  to  Wooster.  Four  of  those 
claims  arose  on  the  application  filed  by  WXi  «& 
Prentice  on  the  80th  of  March,  1880,  and  were 
as  follows: 

"1.  The  combination,  with  a  cabinet  provid- 
ed at  its  top  with  a  cover  or  lid  and  having  a 
door  in  its  side,  of  an  ice  receptacle  located  in 
the  upper  portion  of  the  cabinet,  and  an  elon- 
gated milk  receptacle,  the  upper  portion  of 
which  is  located  within  the  ice  receptacle  and 
its  discharge  condidt  arranged  to  extend  below 
the  ice  receptacle. 

"2.  In  a  milk-cooling  apparatus,  the  combi- 
nation, with  a  cabinet  or  box  having  its  top  and 
side  provided  with  covers  or  doors,  of  a  ver- 
tical elongated  mDk  receptacle  provided  with 
a  discharge  regulatinff  valve  or  stop-cock  at  its 
lower  end,  and  an  Toe  receptacle  having  an 
open  top  and  surrounding  the  upper  portion  of 
the  milk  receptacle. 

"8.  A  milk-cooline  apparatus  consisting  es- 
sentially of  a  vertically  elongated  milk  reoepta- 
de,  provided  with  a  discharge  opening  at  its 
lower  end,  an  ice  receptacle  having  an  open  top 
and  surrounding  the  upper  portion  of  the  milk 
receptacle,  and  a  cabinet  having  a  cover  which 
extends  over  the  milk  and  ice  receptadea,  and 
with  a  side  door  for  preventing  admission  of 
the  outer  air  to  the  lower  portion  of  the  milk 
receptacle,  whan  desired. 
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"4.  A  milk-cooling  apparatus,  coosiBting  of 
a  cabinet  provided  with  an  upper  and  lower 
compartment,  an  ice  receptacle  having  an  <^)en 
top  and  located  in  the  'upper  compartment  of 
the  cabinet,  a  vertically  elongated  milk  recep- 
tacle, the  upper  portion  of  which  is  located  in 
the  ice  receptacle  and  its  lower  end  constructed 
to  project  aownward  into  the  lower  compart- 
ment of  the  cabinet,  and  a  valve  or  stop-cock 
connected  with  the  lower  end  of  the  milk  r^ 
ceptacle." 

The  decision  against  Wooster  and  in  favor 
of  Hill  &  Prentice  covered  three  other  dalma 
which  arose  on  HiU  A  Prentice's  applicatioii 
for  a  reissue,  filed  November  10, 1880;  but  it  is 
not  necessary  further  to  allude  to  them ,  as  there 
is  no  contest  in  this  court  in  regard  to  them. 

The  bill  contains  the  following  statement  aa 
to  the  invention  of  Wooster:  "The  object  of 
your  orator's  invention  being  to  provide  a  milk- 
cooler  of  such  construction  that  a  milk  recep* 
tacle  of  a  depth  greater  than  its  width  mar 
haveits  upper  portions  only  subjected  to  coUL 
and  thus  cause  the  contained  milk  to  rise  and 
descend  in  reverse  vertical  currents.  The  up- 
per strata  of  milk,  being  subjected  to  cold,  wul 
part  in  whole  or  in  part  with  its  cream,  and 
then  descend,  its  place  being  supplied  by  an  as* 
cending  current  of  wanner  milk  from  the  low- 
er porUon  of  the  vesseL  And,  further,  to 
provide  the  milk-cooler  with  a  combined  ven- 
tilator and  filter,  wherebv  the  milk  may  ba 
thoroughly  ventilated.  And,  further,  to  pfo- 
vide  a  milk-cooler  with  a  transparent  ednction 
tube,  to  be  attached  to  the  lower  portion  of 
the  cooling  vessel,  whereby  the  milk  can  ba 
easily  or  readily  inspected  while  being  drawn 
from  the  cooler  and  the  milk  and  cream  acco> 
rately  separated  and  deposited  in  separate  vea> 
sels.'* 

The  bill  prays  for  a  decree  adjudging  Wooa- 
ter  to  be  the  first  inventor  "of  the  inventioa 
embraced  in  the  claims  hereinbefore  set  forth» 
and  entitled,  according  to  law,  to  receive  a  pat- 
ent for  said  invention." 

The  answer  of  the  defendants  denies  that 
Wooster  was  the  first  inventor  of  either  of  the 
claims  marked  1,  2,  8  and  4,  and  avers  that 
HiU  &  Prentice  were  the  first  inventors  thereof » 
and  are  entitled  to  a  patent  for  those  claims. 

The  cause  was  put  at  issue  by  a  replication* 
volumino'is  proou  were  taken,  and  the  caae 
was  heard  by  Jttdffe  Wheeler.  His  opinion  ia 
reported  as  Wooiier  v.  HiU,22FeA.  Rep.  88a 

In  the  Patent  Office,  the  examiner  of  inter- 
ferences awarded  priority  of  invention  to  HiU 
&  Prentice,  in  regard  to  the  above  claims  1« 
2,  8  and  4.  On  appeal  to  the  examiners-in- 
chief  by  Wooster,  tbey  affirmed  such  dedsioo 
of  the  examiner  of  interferences.  On  an  appeal 
by  Wooster  to  the  commissJonwr  of  patenta, 
the  latter  affirmed  the  decision  of  the  examin- 
ers-in-chief,  and  afterwards  denied  a  motioo 
for  a  reconsideration  of  Ids  decision. 

The  opinion  of  the  circuit  court  discusses  tho 
questions  involved  solely  as  questions  of  fact  aa 
to  priority  of  invention,  as  between  Wooster  on 
the  one  stde  and  HiU  A  Prentice  on  the  other, 
and  states  that  oonsideTable  evidence  was  pfo> 
duced  before  the  court  which  was  not  before  tbo 
Patent  Office.  The  court  was  of  opinion  that 
HiU  A  Prantica  ««»« the  first  inventors  of  aa 
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'  ^ipen-boz  cretmery  staDdlng  oo  leffs,  wHh  the 
lower  pert  of  the  cant  extending  urougb  the 
bottom  of  the  box  downward,  and  tbe  upper 
pert  earrounded  by  water  in  tbe  box,  for  cool- 
Ukg  tbe  top  of  tbe  milk  in  tbe  cans,  as  abown  in 
the  patent  No.  207,788,  granted  to  them  on 
fiepCember  8, 1878.  Tbe  'cabinet"  mentioned 
in  tbe  four  claims  before  recited  applied  to  a 
cabinet  creamery  closed  all  tbe  way  down,  but 
bavinff  a  door  in  front,  for  access  to  tbe  lower 

Krt  OT  tbe  can,  in  contradistinction  to  an  open* 
X  creamery  standing  on  legs.  Tbe  court  was 
of  opinion,  on  tbe  eridence,  that  Wooster  was 
tbe  first  inventor  "of  tbe  cabinet  creamery  as  an 
improTement  upon  tbe  box  creamery,  as  that  is 
shown  in  tbe  patent  of  Hill  A  Prentice."  It 
lngQi  thereupon  entered  a  decree  adjudging  that  Hill 
**  *  A  Prentice  were  not  tbe  original,  first  and 
Idnt  inventors  of  tbe  improTements  set  forth 
in  tbe  four  claims  before  recited,  and  that 
Wooster  was  tbe  original  and  first  inventor  of 
the  improvement  called  a  cabinet  creamenr,  set 
forth  in  those  four  claims,  and  was  entitled  to 
receive  a  patent  therefor,  asset  forth  in  bis  ap- 
plication filed  January  17, 1878.  From  this 
decree  the  defendants  have  ^>pealed  to  this 
court. 

Tbe  provision  of  section  4816  is  that  the  dr- 
euit  court  may  adjudse  that  the  applicant  "is 
entitled,  according  to  law,  to  receive  a  patent 
for  his  invention,  as  specified  in  his  claim,  or 
for  any  part  thereof,  as  the  facts  in  tbe  case 
may  appear;"  and  that,  if  tbe  adjudication  is 
In  favor  of  the  right  of  the  appliouit,  it  shall 
authorize  the  commissioner  to  issue  the  patent. 
It  necessarilv  follows  that  no  adjudication  can 
be  made  in  favor  of  the  applicant,  unless  tbe  al- 
leged invention  for  which  a  patent  is  sought  is 
a  patentable  invention.  The  litigation  between 
the  parties  on  this  bill  cannot  be  concluded  by 
solely  determining  an  issue  as  to  which  of  them 
in  fact  first  made  a  cabinet  creamer^.  A  de- 
termination of  that  issue  alone,  in  favor  of  tbe 
applicant,  carrying  with  it,  as  it  does,  authority 
to  the  commissioner  to  issue  a  patent  to  him 
for  the  claims  in  interference,  would  neces- 
sarily irive  the  sanction  of  the  court  to  the 
patentability  of  tbe  invention  Invc^ved. 

Tbe  parties  to  tbe  present  suit  appear  to  have 
been  willing  to  ignore  the  question  as  to  patent- 
ablli^  in  the  prenent  case,  and  to  have  litigated 
merely  tbe  question  of  priority  of  invention, 
on  the  assumption  that  tbe  invention  was  pat- 
entable. But  neither  tbe  circuit  court  nor  this 
court  can  overiook  tbe  qoestion  of  patentabil- 
ity. Tbe  bill  claims  apatent  for  what  it  al- 
l^pes  was  invented  by  Wooster  as  a  patentable 
invention;  and  tbe  answer  of  the  defendants  is 
founded  upon  the  view  that  Hill  &  Prentice 
were  tbe  first  inventors  of  tbe  improvements 
covered  by  the  four  claims  in  questiMi,  as 
patentable  la  ventionsL 

We  are  of  opinion  that  nothing  in  those  four 
daims  constitutes  a  patentable  mvention.  A 
cabinet  constitutes  an  element  in  each  of  the 
combinatioos  covered  by  tbe  four  daima.  This 
r^p^  eabioel  is  nothing  more  than  a  boxing  or  oov- 
*"  *  ertng  in  of  the  open  space  forming  tae  lower 
part  of  the  prior  open  box  creamery  standing 
en  lega.  In  tbe  application  of  Wooster,  filed 
Jaooanr  17,  1879,  in  an  amendment  filed  by 
bim  lUrdi  88,  1878,  he  says:    "I  am  aware 


that  long  rectangular  milk  receptacles  have 
been  provided  with  a  water-chamber  extending 
around  tbe  upper  portion  thereof;  also,  that 
water-coolers  nave  been  indosed  within  a  box 
or  cashig,  and  their  upper  ends  indoeed  wiUi- 
in  an  ice  receptacle  navinga  perforated  bot- 
tom; also,  that  a  milk  receptacle  has  been  pro- 
vided  with  an  ice  receptacle  extending  through 
the  centre  of  the  same;  and  hence  I  would  have 
it  understood  that  I  do  not  daim  the  construo- 
tion  above  referred  to." 

In  the  application  of  Hill  &  Prentice,  filed 
March  80, 1880,  they  say  in  the  specification: 
"Tbe  lower  chamber  or  compartment  serves  to 
protect  that  part  of  the  milk  vessd  which  is  in 
contact  with  this  chamber  from  free  contact 
with  the  outer  air,  preventing  the  temperature 
from  unduly  varying;  and  it  also  serves  as  a 
suitable  place  wherein  to  store  butter,  milk  or 
dairv  appHances,this  bdng  practically  a  refrig- 
erattng  chamber." 

In  tbe  dedsion  of  the  examiners-in-chief  on 
appeal,  nuide  July  18, 1883,  thev  say:  "  The 
idea  of  applyinff  a  cooling  medium  to  the  top 
of  milk  cans  wnlle  the  bottom  should  be  ex- 
posed  to  the  ordinary  temperature  of  the  dairy- 
room  was  old,  and  Wooster  exprenlT  disclaims 
any  broad  pretension  to  such  method,  and  says 
that  be  Is  aware  that  milk  receptades  have  been 
provided  with  a  water-chamber  around  the  up- 

Kr  portion,  and  that  water-coolers  have  been 
xed  and  tbdr  upper  parts  endoeed  in  Ice  re- 
ceptades and  the  lower  end  perforated,  and 
mUk  receptades  been  provided  with  an  ice  re- 
ceptade  extending  through  the  centre  of  the 
same.  So,  to  start  with,  we  find  that  what- 
ever dther  has  done  is  merdy  to  improve  upon 
means  for  more  effectuallv  carrying  out  this 
mode  of  treating  milk,  to  obtain  tbe  fiost  results 
in  raising  and  securing  cream.  As  a  structure, 
the  cabinet  would  seem  almost  antidpated  by 
the  water-cooler  of  which  the  parties  made  a 
double  use;  but  this  is  not  before  us,  except  so 
far  as  showing  us  to  what  a  limited  extent  the  [700] 
examiner  conceded  patentability  of  matter  tn- 
duded  fai  tbe  claims  allowed  and  put  in  Inter- 
ference." Tbe  examiners-in-cbief  seem,  there- 
fore, not  to  have  considered  that  the  question 
of  patentability  was  before  them,  but  that  they 
were  limited  to  considering  the  question  as  to 
which  of  the  two  parties  first  made  tbe  struct- 
ure In  the  form  In  which  it  was  presented. 

The  examiners-in-chief  im>ceea:  "When  the 
parties  came  to  tbe  oflice  they  undoubtedly 
supposed,  each  for  himself,  that  they  bad 
made  a  great  discovery  in  keeping  the  top  of 
the  milE  cool  and  the  bottom  wann.  So  we 
find  that  both  of  them  seem  to  have  obtidned 
new  light  in  regard  to  the  state  of  the  art,  and, 
by  repeated  amendments,  came  down  to  quite 
resUicted  claims.  We  now  come  down  to  the 
material  matter:  Which  of  the  parties  devised 
and  first  reduced  to  practice  tbe  box,  with  lid, 
inclosing  the  cooler  tank,  having  the  elongated 
can  extMidfaig  throo^  the  lK>ttoin,  etcf  Tbe 
idea  of  drawing  off  tae  milk  from  the  bottom 
was  old,  and  the  glaas  to  aflbid  inspection  was 
old.  And  which  of  them  coocdved  of  and 
first  reduced  to  practice  the  oabhiet  form,  or 
the  above  box  and  tank  and  can  ooostructioo, 
with  tbe  lower  part  of  the  can  slao  indosed? 
It  is  oertbdnfy  a  very  small  matter  of  invention, 
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ihii  inclcwiog  the  bottom  part,  after  the  indoa- 
ing  of  the  cooler  tank,  and  after  what  hat  been 
done  in  refrigerators  and  water-coolera." 

In  the  briei  of  the  defendants,  who  are  the 
appellants  here,  U  Is  stated  that  the  four  claims 
in  question  "  are  confined  to  a  cabinet  cream- 
ery, and  "  are  idmply  for  adding  the  lower 
compartment  to  a  box  creamerv  on  legs."  We 
are  of  opinion  that  thev  are  entitled  to  have  the 
decree  below  reverBea,  on  the  ground  that  it 
was  not  a  patentable  invention  to  add  a  lower 
compartment  to  a  box  creamery  on  legs.  The 
only  allusion  to  this  question  in  the  brief  for 
Wooster,  the  plaintiff  and  appellee,  is  the  re- 
mark that  no  question  is  made  in  the  answer 
but  that  one  party  or  the  other  is  entitled  to 
a  patent,  and  that,  therefore,  evidence  which 
does  not  tend  to  show  which  party  is  entitled 
to  the  patent  is  irrelevant  ana  should  be  sup- 

gressed.  This  court,  however,  has  repeatedly 
eld  that,  under  the  Constitution  and  the  Acts 
of  Congress,  a  person,  to  be  entitled  to  a  patent, 
must  have  invented  or  discovered  some  new  and 
useful  art,  machine,  manufacture  or  composi- 
tion of  matter,or  some  new  and  useful  improve- 
ment thereof 9  and  thai  "it  is  not  enough  thata 
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thing  shall  be  new,  in  the  sense  that  in  the  shape 
or  fbrm  in  which  it  is  produced  it  shall  not 
have  been  before  known,  and  that  it  shall  be 
useful,  but  it  must,  under  the  Constitution  and 
the  Statute,  amount  to  an  invention  or  discov- 
ery." The  cases  on  this  subject  are  collected 
in  Thomp$on  v.  B<n$9di0r,  114  U.  8.  1. 11, 13 
[20:  76,  79,  801.  To  them  may  be  added  SUpli- 
en$on  v.  Broo&yn  OramUmn  B.  Co.  114  U.  8. 
149  mi  681;  raU  Lock  Iffg.  (h,  v.  Oreenleaf, 
117  U.  8.  eSM  [29:  WSS\,Qardner  v.  Hen,  118 
U.  8. 180  [80: 1581;  P^^moM  HM$r  Ox  v.  Fer- 
ffusan.  119  U.  8.  m  1^:4061;  l&m^  v.  OMen 
8UUB  d  mmre  IronWark;  127  U.  S.  870.  875 
[82:  207,  2091i  HoUand  v.  Bhipl^,  127  U.  8. 
^  [82:1861;  PatU$  Ptaw  €b.  v.  Kingman,  129 
U.  A  294re2:700]: ArtMm  v.  DitMetcfOoiwrn- 
bia,  180  U:  8.  87 1%):  8681;  Day  v.  F^r  Ha9m 
AW.KCo.  182  IT.  8.  98  [88:2651;  Wat$(m  v. 
OindnnaH  R.  Oo.  182  U.  a  161  [88:  2061; 
Marehand  v.  Bmken,  182  U.  a  195 188:  882]; 
iW  V.  Both,  182  U.  8.  201  [88:  m\. 

Thedeerm<^th$  (Xrcuii  Ofuriii  re9en&d,  amd 
the  ca»e  ii  remanded  to  that  court  with  a  dtree- 
tiontodiemiiitheUU^uiiheeete. 

lat  6.8. 


OXXXn  UNITED  STATES. 


m  U.  8.  l-ia,  88  L.  281«  MBTROPOLITAlf  R.  R.  OD.  T.  MSTRIOf 
OF  OOLTJHBIA. 
District  of  ColmoblA  may.  In  a  0eiiM,  be  cmltod  m  Stata,  p.  9. 

Approved  In  Qeofroj  ▼.  Rlggs,  188  U.  B.  268,  88  L.  848»  10  S.  Ct 
297,  and  Talbott  r,  SflTer  Bow  dnmtx  Gommra.,  189  U.  6.  444,  85 
L.  212,  U  8.  Ot  606,  State,  In  broader  aenae,  indndea  terrltoriea  and 
Diatrict  of  Oolnmbla. 

Dlatrict  of  Ck>lajnbla  la  municipal  corporation,  baring  rlfbt  to 
ane  and  be  aned,  p.  9. 

Reaffirmed  in  Diatrict  of  Columbia  t.  Woodbury,  186  U.  8.  406; 
84  L.  474,  10  8.  Ot  902.  Approved  In  Diatrict  of  Oolumbia  t.  Bailey, 
171  U.  S.  175,  18  8.  Ct  874,  commiaalonera  cannot  agrea  to  common- 
law  aubmiaaion  of  claim  agalnat  diatrict;  Worionan  t.  New  York, 
63  Fed.  806,  city  la  liable  for  tort  of  Ita  fire  department;  Waabing- 
ton,  etc..  It  R.  v.  Diatrict  of  Columbia,  186  U.  8.  668,  84  L.  540,  10 
S.  Ct  1075.  reaffirming  caae;  Unc<^  Coonty  t.  Loning,  188  U.  8. 
530,  33  L.  767,  10  8.  Ct  368,  arguendo^  county  la  part  of  State,  only 
aa  municipal  corporation  la  aucb, 

Diatrict  of  Columbia,  la  aubject  to  atatote  of  Umitationa,  p.  10. 

Approved  in  Diatrict  of  Columbia  ▼.  Woodbury,  186  U.  8.  457,  84 
L.  475.  10  8.  Ot  906,  Diatrict  la  liable  for  negligence  of  ita  officera; 
Or>unty  of  Boone  t.  Burlington,  etc.,  R.  R.,  189  U.  8.  698,  85  L.  828, 
11  s.  Ct  090,  lachea  may  be  imputed  to  a  county;  Diatrict  of  Colum- 
bia V.  Bailey,  IS  &  Ct  874. 

Action  arialng  out  of  breacb  of  atatutory  duty,  la  in  aaaumpait 
and  not  one  founded  upon  atatute,  p.  12. 

Limitationa.—  Action  for  breach  of  atatutory  duty  la  within  atat- 
■te  of  Umitationa,  applicable  to  aaaumpait  P»  18. 

Miacellaneoua.— Cited  in  In  re  Dana,  68  Fed.  900,  erimea  againar 
local  law  of  Diatrict  are  Crimea  againat  United  Statea,  but  not 
within  judiciary  act 

133  r.  S.  14-17.  88  L.  249.  KNOX  COUNTY  v.  HAR8HMAN. 

Injunction.—  Appeal  from  decree  granting  injunction,  doea  not 
disturb  Its  operative  effect  p.  16. 

Approved  in  Bz  parte  Whitmore,  9  Utah,  447,  35  Pac.  626,  court 
retains  juriadiction  to  punish  contempt;  State  v.  Hameaa,  42  W.  Ya* 
415,  26  8.  B.  270,  court  granting  injunction  puniahea  contempt 
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InJunctloiL  cannot  be  revived  after  dlsaolutioii,  except  bj  new 
exercise  of  JvdSdal  power,  p.  UL 

Approved  in  Stafforda  v.  King,  90  Fed.  140,  141,  CI  U.  S.  App. 
496,  497,  court  allowing  jappeal  may  reinstate  injunction. 

Injunction.—  Appeal  cannot  <q;>erate  aa  inJunctkMi  where  none  haa 
been  granted,  p.  17. 

Oapersedure  of  process  on  decree  dismissing  bill  to  enjoin  Judg- 
ment does  not  supersede  process  on  Judgment,  p.  17. 

182  U.  8.  17-27,  8S  L.  286,  ROBERTSON  v.  FRANK  BROS.  CO. 
Paymeaxt  undtf  virtual  or  moral  duress  Is  not  voluntary,  p.  21. 

Distinguished  in  Burke  v.  Gould,  106  (M.  281,  88  Pac  734,  where 
act  of  defendant  is  lawful  exercise  of  a  right,  payment  Is  voluntary* 

Payment.—  Less  evidence  of  compulsion  Is  required  when  duress 
is  exerted  by  public  officer,  p.  28. 

Payment  to  official  to  avoid  imposition  of  illegal  penalty.  Is  volun- 
tary; e.  g.,  customs  duties,  p.  24. 

Approved  in  Murray  v.  Chicago,  etc.  By.,  62  Fed.  46,  query,  aa  te 
statute  of  limitations,  where  common  carrier  conceals  rates;  New- 
buryport  Water  Oo.  v.  Newburyport,  86  Fed.  727,  water  company 
comp^ed  to  convey  its  property  to  a  dty.  Is  a  taking  without  com- 
pensation or  due  process. 

Distinguished  in  Tripler  v.  New  York,  126  N.  T.  680,  26  N.  E.  724. 
where  payment  was  made  to  enable  payor  to  complete  hia  contract; 
SaltonstaU  v.  Russell,  162  U.  8.  633,  88  L.  678,  14  S.  Ot  786,  and 
Burke  v.  Gould,  106  CaL  281,  88  Pac  784,  arguendo. 

Onstoms.— Appraisement  Is  conclusive,  unless  based  on  wrong 
principle,  p.  24. 

Approved  in  United  SUtes  v.  Passavant,  169  U.  8.  21,  42  L.  646, 
18  S.  Ct  221,  undw  act  of  1890,  valuation  by  collector  may  be 
attacked  by  protest;  Magone  v.  Origet,  70  Fed.  780,  86  U.  S.  App. 
744,  appraisement  may  be  inquired  into  in  respect  to  Illegality  in 
action  of  appraisers. 

Distinguished  In  Schoenfeld  v.  Hendricks,  162  U.  8.  694,  88  L. 
608, 14  8.  Ot  766,  suit  against  collector  Is  not  authorised  by  common 
law,  nor  by  statute,  since  act  of  1890. 

Onstoms.- Cost  of  transportation,  found  by  aM>ralser,  and  re- 
quired to  be  added,  is  open  to  examination,  p.  26. 

Approved  In  Yantine  v.  United  States,  91  Fed.  619,  collector  can- 
not reduce  traa^ortation  charges,  when  they  are  a  part  of  the 
entered  value. 

182  U.  S.  27-84,  38  L.  249,  JAOKSON  ▼.  AIJ4BN. 

Bemoved  cause  win  be  remanded,  where  dtlsenship  at  time  of 
suit  and  petition  is  not  shown,  p.  84. 
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BeCfflrmai  Im  Gml^m  t.  Oarbla,  122U.  &B91,8SLk46&,  10B.€». 
908,  La  OomBamc%  OomptgnW,  ete^  D^ Assurance  r.  Hall,  117  U.  8. 
et9tU573,U&Ct5,  Anderson  t.  Watt  138  U.  a  70S,  M  U 
1081,  U  8.  Ot  451,  KeUam  y.  Keltb,  144  U.  &  570,  86  L.  MS.  12  & 
Ot  822,  Mattinirly  ▼•  N.  W.  Tlrginta  R.  R^  158  U.  &  58.  89  U  886^ 
15  8.  Ot  721,  Oraswell  t.  Belanger,  56  Fed.  530,  15  U.  8.  App.  104, 
Da  Lqj  t.  Trayders'  Ina.  Oo^  59  Fad.  820,  Hemdon  t.  Lancaahira- 
lsa.Ga.,IOTM.  O.  198,12&B.2il,10Ii.R.A.54,and  Bla<^w^ 
▼.  I4niclibai8,  ete.,  R.  B^  107  M.  a  219,  12  &  B.  188.  Folkmed  lo 
La  Hff^HgMt  T.  Harrey  liomber  Co.,  44  Fed.  847,  matter  In  dis- 
pute at  eecABMBcement  of  action  moat  exceed  82,000;  Fltegerald  ▼. 
Mlsaoorl  Pac  Bj^  45  Fed.  814,  and  OampreUe  ▼.  Balbacb,  46  Fed. 
82,  amendment  cannot  preaent  grounds  not  presented  to  State  court; 
Grand  Ttunk  Ry.  ▼.  Twlt^ell,  69  Fed.  730,  21  U.  S.  App.  45.  bond 
and  bin  of  exceptlona  cannot  be  looked  to;  Caples  t.  Texas  ft  Pac. 
Ry.,  87  Fed.  12,  Jurisdiction  on  ground  of  Federal  question  must 
appear  in  complaint  Approved  in  Pow^a  ▼.  Obesapeake,  etc  Rjt 
169  U.  8.  181.  42  L.  678,  18  8.  Ot.  267,  if  sufficient  grounds  for  re- 
moral  appear  on  petition  and  record,  Oircult  Court  may  allow  amend- 
ment; mepbens  t.  St  Louis,  etc.,  R.  R.,  47  Fed.  532,  14  L.  R.  A.  187, 
and  n.,  testimony  is  admissible  to  prore  clerical  error  in  making  up 
record;  Fawera  t.  Obesapeake,  etc.,  Ry.,  85  Fed.  182,  petition  cor- 
rectly stating  Jurisdictional  facta  may  be  amended;  Jobnson  ▼. 
Austin  Mfg.  Oo.,  78  Fed.  816,  and  Tremper  t.  Sebwabacber,  84  Fed. 
414,  amendment  la  allowed  wbere  averments  show  tufficient 
grounds,  but  are  Imperfectly  stated;  Martin  v.  Baltimore,  etc,  R. 
R.,  151  U.  8.  691,  88  L.  8ia  14  8.  Ct  540,  arguendo,  amendment  la 
allowed  eiily  wban  petition  on  Its  face  sbows  ground  for  removal; 
Dexter  A  Co.  v.  Sayward,  84  Fed.  299,  arguendo,  final  Judgrment 
cannot  be  collaterally  attacked,  tbougb  case  was  wrongly  removed^ 

Itt  U.  8.  84-88,  88  L.  240,  OAMPBELL  v.  WADB. 

PubHe  landa.— Withdrawal  of  landa  previously,  opened  to  sale; 
ends  proceedings  for  tbelr  acquisition,  p.  37. 

PubUe  landa.—  Occupation  and  Improvement  givea  mo  Tested  rlgbt 
wblcb  will  prevent  witbdrawal,  p.  88. 

Reaffirmed  in  Wrils  v.  Pennington  County,  2  8.  Dak.  12,  89  Ant. 
8t  Rep.  786,  48  N.  W.  806.  Followed  in  Norton  v.  Bvans,  82  Fed. 
807,  49  U.  8.  App.  674.  attempted  entry  after  rejected  applicatioik 
confers  no  rigbts;  AUen  ▼.  Foneat  8  Wasb.  708,  88  Pae.  978,  24  L. 
R.  A.  810,  preference  rigbt  to  purcbaae  tide  landa.  If  not  exercised,. 
Bftay  be  wltbdrawn. 

PubUa  landa.—  8ettler  acqulrea  no  title  agalnat  gorerament  until 
all  preliminary  steps  complied  wltb,  p.  88. 

Reaffirmed  In  Wrils  v.  Pennington  County,  2  8.  Dak.  12,  89  Am. 
8t  Rep.  788,  48  N.  W.  806. 

FubMa  landa.— 8tate*s  witbdrawal  of  lands  operated  as  against 
asttlar,  wbo  bad  not  takes  all  pr^mlnary  steps,  p.  88L 
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ApproTod  In  Tetfener  t.  Bubs.  162  U.  8.  174,  40  Lu  982;  16  8.  Ot 
697,  no  tUto  to  Texo  lands  Is  acqnked  bj  more  appUcstlon  for 
ourvoj. 

Publio  lands.— Xsadamns  win  not  compel  snryoif  oT  lands  with- 
drawn from  sale  by  SUte,  p.  38. 

182  U.  B.  8^-60.  83  L.  2:»U  BBUSH  ▼.  OONDIT. 

Patents.—  That  mechanism  is  concealed  in  machine^  does  not  pro- 
vent  its  anticipating  subseqnent  Invention,  p.  49. 

Patents.—  Bmsb's  improTement  in  electric  lamps  was  anticipated 
by  Hayes'  Inyendon,  p.  49. 

Cited  fenerally  in  Edison,  ete^  Light  Go.  t.  Beacon,  ete^  Blectrical 
Oo.,  64  Fed.  G$>3,  presumption  of  novelty,  of  patent  is  to  bo  over- 
come only  by  dear  proof. 

182  U.  8.  60-6a  83  L.  242,  DENT  r.  FERGUSON. 

Contracts.— Recognition  and  part  performance  of  contract,  are 
snfflclent  evidence  of  execution  and  delivery,  p.  57. 

Contracts.- Fairness  of  contract  is  determined  by  conditions 
sxlBtlng  at  time  It  was  made,  p.  69. 

Contract  to  discharge  liens  Is  not  Invalidated  by  fact  that  debtor 
ean  pay  In  part,  p.  eo. 

Principal  and  agent.— Doctrine  of  fldnclary  relation,  mer^  Im- 
poses on  agent  burden  of  proving  fairness,  p.  61. 

Equity  will  not  after  eleven  years,  aid  debtor  to  recover  property 
fraudulently  conveyed,  p.  04. 

Approved  In  Pullman,  etc..  Car  Co.  v.  Central  Transp.  Co.,  66  Fed. 
162,  equity  will  compel  restitution  by  one  receiving  property  under 
unlawful  contract,  unless  it  involve  moral  terpltude. 

Equity  will  not  relieve  party  from  consequences  of  fraudulent 
transaction,  made  to  injure  another,  p.  66. 

Reaffirmed  in  SchMuerhom  v.  De  Chambrun,  64  Fed.  206,  26  U.  8. 
▲pp.  212.  Approved  in  Brown  v.  Nealley,  161  Mass.  8,  86  N.  E.  465, 
one  acting  under  stress  of  circumstances,  is  not  in  pari  delicto: 
8cudder  v.  Atwood,  55  Mo.  App.  622,  equity  will  not  compel  a  re- 
conveyance, in  case  of  fraudulent  transfer;  Sturm  v.  Boker,  160  U. 
8.  334,  87  L.  1101, 14  8.  Ct  IOC,  under  facta. 

Contract  on  Independent  consideration,  although  relating  to  prop- 
erty fraudulently  conveyed,  will  be  construed  alone,  p.  66. 

Distinguiahed  In  Goodrich  v.  Tenney,  144  111.  432,  36  Am.  8t  Rep. 
464,  88  N.  B.  47,  19  L.  R.  A.  376,  and  n.,  care  should  be  taken  In 
distinguishing  new  contract  from  original;  McDonald  v.  Lund,  18 
Wash.  420;  422,  48  Pac  860,  361,  action  lies  to  recover  winnings 
which  had  been  agreed  plaintiff  was  entitled  t«i. 

Equity  will  not  compel  the  convayancs  pursuant  to  agreemsot  la 
4eed  In  fraud  of  crsditora,  p.  67. 
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litinttwuuiii^Oltod  IB  FcrfiMon  t.  Dent  46  IM.  m,  tedtart* 

IM  U.  8.  aS^IS.  88  L.  266,  THOMPSON  T.  WBITB  WATIBR,  BTO, 
R.  R. 

BaOroftdft.—  Pnrcbaser  at  foreclosure  of  mortgage  of  present  aai 
fMore  unnierlj,  has  priority  oyer  later  Uen  on  earnings,  p.  78. 

BaOroada.— Mortgage  of  property  In  being,  and  to  be  acqnliei* 
attachea  to  road  and  appnrtenancea,  aa  bnllt  p.  78. 

ApproTed  In  Oentral  Trust  Co.  t.  Knedand,  188  U.  8.  419,  84  L. 
1016,  U  8.  Ot  858,  mortgage  attacbea  to  OTerything  coming  wltbla 
Its  descriptlcm;  New  York,  etc  Trust  Co.  ▼.  Capital  By.  Oo^  77  Fed. 
881,  cbatt^  becoming  part  of  realty,  are  subject  to  mortgage  of 
same:  Pboenlx  Iton,  etc..  Go.  t.  New  York,  etc.  Trust  Co^  88  Fed. 
759^  04  U.  8.  App.  418,  machinery  for  power-bouse,  becomes  part 
of  street  road,  though  sold  conditionally;  Harris  t.  Youngstown 
Bridge  Co.,  90  Fed.  828,  62  U.  8.  App.  123,  rule  applied  to  bridge; 
International  Trust  Co.  t.  Townsend,  etc  Co.,  05  Fed.  863,  bridge 
becomes  part  of  road;  New  Mexico  t.  United  Statea  Trust  Co^  173 
n.  6. 185,  19  8.  Ct  188,  arguendo,  exemption  of  right  of  way  carries 
all  structures  erected  thereon;  Kllpatrick  y.  Kansas  City,  etc  R.  R.* 
88  Neb.  645,  67  N.  W.  678,  41  Am.  8t  Rep.  769,  note,  dissenting 
opinion,  majority  holding  lien  of  builder  subject  to  that  for  labor 
and  materials. 

Distinguished  In  General  Electric  Co.  t.  Transit,  etc,  Co.,  57  N.  J. 
I>q.  474,  477,  42  AtL  106,  107,  mortgage  does  not  corer  chatty  de> 
MTered  under  conditional  sale. 

Bailroad  mortgagee's  priority  orer  contractor's  lien.  Is  unaffected 
by  fact  that  latter  furnished  money  to  build,  p.  74. 

An«OTed  In  Fogg  t.  Blair,  188  U.  8.  589,  88  L.  724,  10  8.  Ot  840, 
liquidated  claim,  assumed  by  purchasing  road,  does  not  bare  prior- 
ity. OTO*  mortgage;  Toledo,  etc.,  R.  R.  t.  Hamilton,  184  U.  8.  800^ 
88  L.  907.  10  S.  Ct  548.  dtlng  generally;  Lackawaoa,  etc..  Coal  Co. 
▼.  Farmers*  Loan,  etc^  Co.,  79  Fed.  210,  52  U.  8.  App.  106.  priority 
cannot  extend  to  purchase  of  20.000  tons  steel  rails  to  replace  old; 
Atlantic  Trust  Co.  t.  Woodbridgre.  etc..  Co..  79  Fed,  607,  506,  labor 
scrip  cannot  take  priority  orer  mortgage  of  water  company;  Atlan- 
tic Trust  Co.  T.  Woodbridge,  etc  Co..  86  Fed.  979,  961,  rule  applied 
to  Irrigation  district;  Terre  Haute,  etc..  R.  R.  v.  Harrison,  88  Fed. 
922,  60  U.  8.  App.  285,  expenses  for 'betterments  cannot  take  prior- 
ity OTer  mortgage;  International  Trust  Co.  t.  Townsend,  etc  Co.,  96 
Fed.  863,  and  Kllpatrick  t.  Kansas  City,  etc  R.  R.,  88  Neb.  641^ 
57  N.  W.  678,  dissenting  opinion.    See  54  Am.  8t  Rep.  416,  note. 

BaUroada.— Doctrine  of  Tender's  Uen  wlR  glTO  persons  fnnla^ 
tng  flsoney  to  build  no  rt|^  orer  flM>rtgage«,  p.  76^ 

DMlngnlahed  in  Central  Triiat  Oa,  t.  Arctic  les^  aic  ttttg.  Osw  ft 
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Md.  284,  28  AtL  488,  where  bondliolden  tbemsdres  create  second 
Ilea,  tt  becomes  prior,  to  theirs. 

Ballroads.—  Only  right  of  lienor  of  enmlngs  Is  to  redeem  nndcr 
rorecIo8nre  of  prior  mortgage,  p.  75. 

Approved  in  Harris  y.  Youngstown  Bridge  Oo^  80  Fed.  882»  82 
a.  S.  App.  180,  supra. 

182  U.  e.  75-84,  88  L.  287,  PBNNSYI^VANIA  R.  R.  t.  MILLER. 

Railroads.—  PennsylTsnia  Constltntlon  of  1873,  did  not  repeal  anj 
part  of  PennsylTania  railroad's  charter,  p.  8L 

Railroads.— State  may  proylde  that  existing  corporation  shall 
compensate  for  property  thereafter  damaged,  p.  81. 

Reaffirmed  m  Hot  Springs  R.  R.  v.  WlUlamson,  186  U.  8.  180,  84 
L.  360.  10  S.  Ot.  958. 

Distinguished  in  Marchant  y.  Pennsylyania  R.  R.,  153  U.  8.  888, 
389,  38  L.  756,  14  8.  Ct  897,  railroad  on  priyate  property.  Is  not 
liable  for  consequential  damages  to  property  on  opposite  side  of 
street 

Corporation  takes  charter  subject  to  laws  of  State  and  future 
changes  in  that  law  and  Constitution,  p.  83. 

Reaffirmed  In  Chicago,  etc.  By.  y.  Minnesota,  184  U.  &  456,  88 
L.  979»  10  S.  Ct  466.  Approyed  In  Attomey-O^ieral  y.  Old  Colony 
R.  R..  160  Mass.  87,  85  N.  E.  256,  22  L.  R.  A.  119,  general  power  to 
4^stablish  rates  does  not  forbid  legislature  from  establishing  reason- 
able rates;  Hale  y.  Cheshire  R.  R.,  161  Bdass.  445,  37  N.  B.  307, 
stockholder  cannot  maintain  claim  for  better  terms  than  are  glyen 
by  act  consolidating  two  roads;  Griffin  y.  Ooldsboro  Water  Co.,  122 
N.  C.  210,  30  S.  B.  320,  41  L.  R.  A.  242,  water  rates  are  subject  to 
rr-^ulatlon  by  courts;  Virginia,  etc,  Co.  y.  Crosier  Iron  Co.,  90  Va. 
l.vi\  44  Am.  St.  Rep.  898,  17  S.  B.  808,  statute  giying  prior  liens 
for  supplies,  is  yalld;  Wellman  y.  Chicago,  etc,  Ry.,  88  Mich.  815, 
47  N.  W.  496,  arguendo,  act  fixing  rates  Is  constltutlonaL 

Distinguished  In  Western  Paying,  etc,  Co.  y.  Street  R.  R.,  128 
Ind.  535.  25  Am.  St  Rep.  470,  26  N.  B.  181,  10  L.  R.  A.  778,  wher# 
coQipany's  liability  for  repairing  street  Is  limited,  it  Is  exempt 
from  assessments. 

Statutes.—  Exemption  of  corporation  from  future  legislation,  must 
be  expressly  glyen,  or  necessarily  Implied,  p.  84. 

Reaffirmed  in  Chicago,  etc,  Ry.  y.  Minnesota,  134  U.  8.  456,  88  L. 
979,  10  S.  Ct  466.  Approyed  in  Pearsall  y.  Great  Northern  Ry.,  161 
n.  S.  664,  40  L.  844,  16  S.  Ct  709,  exclusiye  right  to  enjoy  a  fran- 
chise is  neyer  presumed;  Wellman  y.  Chicago,  etc.,  Ry.,  83  Mich. 
615,  47  N.  W.  496. 

l82  U.  S.  84-80,  83  L.  272,  ARON  y.  MANHATTAN  RT. 

Patents.—  Rosenfleld  patent  for  Unproyement  In  car  gatea.  Is  toI4 
Cor  want  ot  noyelty,  p.  88b 
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Appnwmi  tm  Howe  Mach.  Co.  t.  National  Needle  O^  VM  U. 
8.  397,  SS  L.  968»  10  S.  Ot  678,  lathee;  Fond  dn  Lae  Owty 
T.  Hay.  U7  U.  8.  407,  84  L.  718,  11  &  Ot  102,  prlaon  door  held  to 
be  mere  anregatlon;  Lorell  Mfg.  Oo.  t.  Oaxy,  147  U.  8.  6^,  87  L. 
812,  13  8.  Ct  477,  mode  of  tempering  aprings;  Knapp  t.  Mona,  160 
U.  &  228,  87  L.  1002,  14  8.  Ct  84,  dreea  forma;  Potta  t.  Creager, 
44  Fed.  683,  claj  separator;  American  Boad  Mach.  Co.  t.  PennocA 
4  Co.,  46  Fed.  266,  road-making  machine;  Campbell  t.  Bailey,  46 
Fed.  566,  catch-baaln  coTor;  Fooa  Mfg.  Co.  t.  Sprlngfl^d  Engine, 
etc.,  Co.,  40  Fed.  648,  6  U.  8.  App.  14,  crushing  and  grinding  mill; 
Bromley  Bros.,  etc^  Co.  t.  Stewart  61  Fed.  914,  looms;  Briggs  t. 
Central  lee  Co.,  60  Fed.  90,  20  U.  8.  App.  374,  ice  planer;  Bowman 
T.  De  Oranw,  60  Fed.  912,  fastening  stars  to  flags;  Browning  t. 
Colorado  TMephone  Co.,  61  Fed.  847,  27  U.  8.  App.  81,  terra  cotta 
wire  condnit  pipes;  Andrews  t.  Thnm,  67  Fed.  918,  33  V.  S.  App. 
39.  fly  paper;  Fuller,  etc,  Mfg.  Co.  t.  Bender,  69  Fed.  lOOt  trans- 
planting machine;  Bogera  t.  Fitch,  81  Fed.  962,  51  U.  8.  App.  584, 
bed  mattresses;  Steams  &  Oo.  t.  Bnssell,  85  Fed.  230,  54  U.  8.  App. 
617,  plll-dipplng  deylce;  Brigga  t.  Dnell  87  Fed.  481.  Ice-planlng 
apparatus;  Letteller  y.  Mann,  91  Fed.  912,  914,  machine  for  making 
box  blndlnga  atripe. 

Patenta.—  Mechanisms  for  opening  and  closing  apertnrea  diatant 
from  operator  are  old,  p.  89. 

Beaffirmed  In  Fond  du  Lac  Oonnty  t.  BCay,  187  U.  8.  406^  84  L. 
718,  U  8.  Ot  102,  prison  door;  WoUensak  t.  Sargent  151  U.  8.  226, 

88  U  140,  14  8.  Ct  293,  tranaom  lifter. 

Diatingulahed  In  Caah  Beg.  Co.  ▼.  Caah  Indicator  Co.,  166  U.  8. 
516,  89  L.  516.  15  8.  Ot  489.  cash  register  patent  held  Talid. 

Patsntee^  right  rests  upon  norelty,  not  utility,  p.  90. 

Beaffirmed  In  Andrews  t.  Thum,  67  Fed.  918,  38  U.  8.  App.  89. 

Patenta.—  Changing  old  derlces  by  exercise  of  ordinary  mechani- 
cal skill,  is  not  luTentlon,  p.  90. 

Approved  In  ConsoUdated,  etc,  MiU  Co.  t.  Walker,  138  U.  8.  182, 
84  L.  928,  11  8.  Ct  295,  approTlng  48  Fed.  579.  applying  rule  to 
roller  mlUa;  Potts  t.  Creager.  44  Fed.  683,  and  Haughey  t.  Lee,  48 
Fed.  384,  Interfering  derice;  SUuffer  v.  Spangler,  60  Fed.  86,  ap- 
paratua  for  treating  unbaked  bretaels;  Johnson  Co.  t.  Tidewater, 
etc.  Works,  60  Fed.  94,  method  of  rolling  raila,  Umlted  to  process 
specified;  Briggs  t.  Central  Ice  Co.,  60  Fed.  90,  20  U.  8.  App.  374, 
Ice  planer;  Newark,  etc,  Co.  t.  Wllmot  Mfg.  Co..  60  Fed.  617, 
watch  protector;  Electric  By.  t.  Jamaica,  etc,  B.  B.,  61  Fed.  678, 
electric  railway:  Murphy  Mfg.  Co.  t.  Excelsior,  etc,  Co.,  70  Fed. 
496,  car  roofs:  Eastman  Co.  y.  Gets,  77  Fed.  419,  coating  photo- 
graphic paper;  Green  t.  American  Soda  Fountain  Co.,  78  Fed.  128, 

89  U.  8.  App.  510,  soda-water  fountain;  Dunbar  t.  Eaatem  EleTatlng 
Co.,  81  Fed.  205,  61  U.  S.  App.  332,  grain  elerators:  Letteller  r. 
Mann,  91  Fed.  912,  914,  and  Christy  ▼.  Hygela,  etc.  Saddle  Co..  08 
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Fed.  970,  Ucycle  saddle;  C^isli  Beg.  Co.  t.  Oftfth  Indicator  Oiw  106 
U.  8.  617,  89  L.  517,  15  S.  Ot  440,  arguendo. 

182  IT.   8.   91-98,   88    L.  275,    KEYSTONB,    VTO^   IBOlf  OO.    T. 
MARTIN. 
Appeal.—  Decree  enjoining  remoyal  of  minerals,  and  ordolng  ae- 
counting  before  master,  Is  not  final,  p.  98. 

Reaffirmed  In  Winters  t.  Ethell.  132  U.  8.  210,  88  U  840,  10  8.  Gt 
56,  and  California  Nat  Bank  y.  8tateler,  171  U.  a  449,  19  8.  Ct  T. 
Followed  In  Lodge  t.  Twell,  135  U.  S.  285,  84  L.  156,  10  8.  Ct  747, 
decree  setting  aside  sale,  appointing  rec^yer,  and  ordering  account- 
ing.  la  not  final;  Meagber  y.  Minnesota,  etc.,  Mfg.  Co.,  145  U.  8. 
611,  86  L.  835,  12  S.  Ct  877,  Judgment  oyerrullng  demurrer  and 
remanding.  Is  not  final;  McGourkey  y.  Toledo,  etc.,  Ry.,  146  U.  8. 
549,  36  L.  1084,  18  8.  Ct  174,  decree  referring  to  master  for  Judicial 
purposes.  Is  not  final;  Luxton  y.  Nortli  Riyer  Bridge  Co.,  147  U.  8. 
341,  87  L.  196,  13  8.  Ct  358,  and  Southern  Ry.  y.  Postal  Tel.,  etc., 
Co.,  93  Fed.  896,  order  appointing  commissioner  to  assess  damages 
Is  not  final;  American  Const  Co.  y.  JacksonyiUe  Ry.,  148  U.  8.  879, 
87  L.  489,  18  8.  Ot.  761,  mandamus  will  not  lie  to  Circuit  Court  of 
Appeals,  to  reyiew,  or  to  Circuit  Court  to  disregard  decree  <^  former 
court  on  appeal  from  interlocutory  order;  Latta  y.  ELllboum,  150  U. 
8.  539,  87  L.  1175,  14  8.  Ct  207,  decree  ordering  a  partner  to  account 
to  master  Is  not  final;  Ellrwan  y.  Murphy,  170  U.  8.  209,  42  L.  1010. 
18  8.  Ct  593,  decree  of  Circuit  Court  of  Appeals  for  temporary  In- 
junction, la  not  final;  Chicago,  etc.,  R.  R.  y.  McCammon,  61  Fed. 
776,  18  U.  8.  App.  628,  to  authorise  appeal,  decree  must  be  final  In 
all  matters  yrlthln  pleadings;  Moran  y.  Hagerman,  64  Fed.  503,  29 
U.  8.  App.  71,  decree  referring  Judicial  matters  to  master  Is  not 
final;  Lockwood  y.  Wickes,  75  Fed.  119,  36  U.  8.  App.  821,  decree 
awarding  Injunction  and  damages  in  patent  suit  Is  not  final  and 
appealable;  Blythe  y.  Hinckley,  84  Fed.  238,  decree  referring  to 
master  to  account  for  rents.  Is  not  final;  Smith  y.  Vulcan  Iron 
Works,  165  U.  8.  524,  41  L.  812,  17  8.  Ct.  410,  under  act  of  1891. 
appeal  lies  to  Circuit  Court  of  Appeals,  from  interlocutory  order; 
Dudley  B.  Jones  Co.  y.  Munger,  etc.,  Mfg.  Co.,  50  Fed.  785,  2  U.  S. 
App.  188,  and  Richmond  y.  Atwood,  52  Fed.  21,  5  U.  8.  App.  151, 
17  L.  R.  A.  6t8,  decree  granting  injunction  and  accounting,  in  patent 
case,  is  not  final,  and  appeal  lies  to  Circuit  Court  of  Appeals; 
Columbus  Watch  Co.  y.  Robbtns,  52  Fed.  339,  6  U.  8.  App.  275,  In 
patent  suit  decree  is  not  final  nor  appealable  in  entirety;  court  Is 
limited  to  matter  of  injunction;  dlsapproylng  Jones  y.  Munger,  etc, 
gupra;  Bissell  Carpet-Sweeper  Co.  y.  Goshen  Sweeper  Co.,  72  Fed. 
W51,  43  U.  S.  App.  47,  decree  modifying  perpetual  injunction  in 
patent  suit  Is  appealable  under  acts  of  1891  and  1895;  Raymond 

y.   Royal   Baking  Powder  Co..   76   Fed.   466,  46  U.  8.    App.   494,  ^ 

decr^  awarding  injunction  in  trademark  case,  and  referring,  la 
not  appealable,  final  decree,  but  la  Interlocutory,  from  which  appeal 


( 
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Dm  tai  tMitr  4<7>f  nnder  act  of  1881;  American  Const  Oo.  t.  Jack* 
iTtlle  Uj^  148  U.  8.  884,  37  L.  491.  13  &  Ct  763,  arguendo,  Sn- 
Ooort  wlQ  not  tene  certiorari  to  rerlew  decree  of  Circuit 
Oovt  9i  Appeals,  oo  iqni^eal  from  Interlocutory  order;  Standard 
Bferator  Co.  t.  Cfcane,  etc^  Co^  76  Fed.  T03,  46  U.  8.  App.  411, 
itaMBdnf  opinion,  majority  holding  decree  awarding  ti^Qnctlon  In 
patent  suit,  and  referring,  la  final  and  appealable. 

DIatlngulBhed  In  Bank  oi  Lewlaburg  t.  SheflTey.  140  U.  8.  452,  35 
U  406,  11  S.  Ct  758,  decree  la  final,  tbough  court  retains  fund  for 
dlstrlbutSoB;  Grant  t.  Bast  &  West  R.  R.,  00  Fed.  T97,  2  U.  8.  App. 
182,  decree  dismissing  auxiliary  bill,  but  reftorlng  case  ondsr  srigl- 
oal  bill,  ts  master.  Is  final  as  to  former  bllL 

ISS  U.  &  98-106,  88  L.  265,  DAT  T.  FAIR  HAVEN  RY. 

SMents.— Combination  of  old  derlcee,  producing  new  but  aualo- 
goQS  result  Is  not  InTentloo,  p.  102. 

Reafilrmed  In  Brush  Electric  Co.  y.  Jullen,  etc  Co.,  41  Fed.  693, 
American  Road  Mach.  Co.  t.  Pennock  A  Co.,  45  Fed.  255,  Haugbey. 
▼.  Lee,  48  Fed.  384,  and  Foos  Mfg.  Co.  t.  Springfield,  etc^  Co.,  49 
Fed.  648,  6  U.  8.  App.  14.  Followed  In  Hill  ▼.  Wooster,  132  U.  8. 
701,  88  L.  006,  10  8.  Ot  231,  and  Johnson  Co.  ?.  Pacific,  etc..  Mills 
Co.,  47  Fed.  580,  It  Is  not  enough  that  device  was  unknown,  and 
la  usefuL 

Patents.— Claim  should  not  be  enlarged  beyond  fair  Interpreta- 
tioo  of  words,  p.  108. 

Reafilrmed  In  WoUenaak  t.  Sargent,  151  U.  8.  22a  38  L.  140,  14 
8.  Ct  293,  WoUenaak  ▼.  Sargent  41  Fed.  56,  Johns  Mfg.  Co.  t. 
Robertson,  60  Fed.  903.  and  Standard  Rlerator  Co.  y.  Crane,  etc 
Co.,  76  Fed.  796,  46  U.  S.  App.  411.  Followed  In  Bumham,  etc  Co. 
T.  Naumkeag  St  Ry.,  57  Fed.  651,  and  Reece,  etc  Mach.  Co.  ▼. 
Globe,  etc  Mach.  Co.,  61  Fod.  971,  21  U.  8.  App.  244,  specifications 
may  supply  what  was  assumed;  McKay,  etc.,  Mfg.  Co.  y.  Claflin. 
58  Fed.  354,  ** substantially  as  described**  refers  only  to  elements 
itloosd  In  the  claim. 


IBS  U.  8.  103-106,  33  U  277,  RCEMER  y.  BERNHEIM. 

Patents.— After  Infringemeut  case  decided,  plaintiff  cannot  file 
disclaimer,  or  Introduce  new  eytdence,  p.  106. 

AppeaL— Granting  rehearing  In  equity  is  discretionary,  p.  106. 

Reafilrmed  In  Bondholdera,  etc  Iron  R.  R.  y.  Toledo,  etc  R«  R«* 
62  Fed.  169,  18  U.  8.  App.  479,  and  National,  etc  Paper  Co.  y. 
Stecher,  etc  Co.,  81  Fed.  399,  51  U.  S.  App.  417. 

Patents.— Payment  of  costs  precedent  to  rehearing  not  being 
made,  disclaimer  la  not  In  case,  p.  106. 

Patsnts.— Roemer's  patent  for  Improyement  In  aatchel  locka.  Is 
yold  for  want  of  noyelty,  p.  106L 
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Approred  te  Americas  Boed  Mach.  Oo.  y.  Pennock  &  Co.,  45 

rotd  BAchlne;  ELangbey  t.  Lee,  48  Fed.  884,  interfering  derlco. 
KSseeHaneont.— Foo6  Mfg.  Oo.  t.  Springfield  Engine,  etc,  O^  44 
Fed.  607. 

1S2  U.  8.  107-117,  88  L.  261,  SCOTLAND  OOUNTT  t.  HILL. 

tanread*!!  right  to  rec^Te  comity  aid,  ia  not  extlngniabed  br 
eenaolidatkm,  p.  IIL 

Conatitational  law.—  Miaaouri  conatltotional  Umitatloii  on  mnold- 
pal  aid,  operated  only  proapectiTeiy,  p.  112. 

ReaAmed  In  Scotland  Comity  t.  United  Statea,  140  U.  fl.  44,  85 
L.  868,  11  8.  Ct  098. 

Bonds.— Pnrdiaaera  are  not  cliarged  with  eonatmctlTe  nodee  oi 
pending  anit,  aa  to  ralldity,  p.  114. 

Approved  in  51  Am.  St  Rep.  824,  elaborate  note  oo  mnnidpal 
hoBda  in  banda  <^  bona  fide  bolder. 

Jndgmenty  right  or  wrong,  binda  partiea  until  roToaed,  p.  114. 

Bills  and  notaa.— Wbenerer  paper  baa  paaaed  free  from  inHrmi- 
dea,  holder  may  tranafer  it  with  lilce  immunity,  p.  117. 

Reaffirmed  in  Lytle  t.  Lansing,  147  U.  8.  08,  87  L.  8t  18  8.  Ct 
260,  Swan  t.  Arkanaaa  Oity,  61  Fed.  479,  Hardy  y.  First  Nat  Banlc, 
60  Kan.  497,  48  Pac.  1127,  and  Herman  t.  Ounter,  88  Tex.  09,  29 
Am.  St  Rep.  085,  18  8.  W.  480. 

BiUa  and  notes.— Indorsee  of  bona  fide  holder  takea  with  all 
tetter's  rights,  regardless  of  maturity  or  notice,  p.  117. 

Interest  on  negotiable  paper  is  determinable  by  law  of  place  of 
performance.  In  abaence  of  stipulation,  p.  117. 

Reaffirmed  In  Mutual  Life  Ins.  Co.  t.  Richardaon,  77  Fed.  897. 
ApproTod  in  Coghlan  t.  South  Carolina  R.  R.,  142  U.  8.  Ill,  85  L. 
906^  12  6.  Ct  153,  principal  beara  interest  after  maturity,  at  aame 
rate  aa  before. 

Interest  on  Judgment  is  determined  by  law  of  place  where  re- 
eorered,  p.  117. 

Miscellaneous.—  Cited  in  Scotland  County  y.  United  States,  140  U. 
8.  48,  85  L.  852,  11  S.  Ct  697,  incidentaUy;  Hinkley  y.  Aitanaaa 
City,  09  Fed.  771,  82  U.  8.  App.  640,  in  quoting  from  citing  caae. 

182  U.  S.  118-124,  88  L.  284,  HILL  y.  SUMNER. 

Vendor  and  purehaaer.- Agreement  to  pay  balance  oo  disposal 
of  mine  by  purchaser,  ia  aatiafled  by  leaae,  p.  128. 

Vendor  and  purchaser.- Term  **  dispose  of "  la  neC 
aynonymoua  yrith  word  **  aell,*'  p.  128^ 

Notdtad. 
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132  U.  S.  US-WU  SS  L.  27»»  fiMITH  T.  BOLUM. 

Dunagw  for  mlBrepresentatloii  of  Btodc  mine,  an  dct«rmlB«d  fey 
pUdntlira  loss,  not  what  he  ml^t  hare  gained,  p.  128. 

ated  In  Bockef^te  ▼.  Merrttt,  76  Fed.  014.  40  U.  &  App.  606^  86 
L.  B.  A.  688^  rtafflrminf  role;  61aH>elI  t.  Northern  Pac  Rj^  48 
Fed.  904,  906,  907,  rule  applied  to  sale  <^  land. 

Damagea  for  fraudulent  representation  of  price  of  stock,  are  de- 
termined by  plalntlfTs  loss,  not  what  he  might  haye  gained,  p.  126. 

Olted  In  Slgafus  t.  Porter,  84  Fed.  489.  61  U.  S.  App.  706,  qnea- 
tloB  certified  to  Supreme  Court 

Distinguished  in  McHose  t.  Bamshaw.  66  Fed.  687,  688^  8  U.  8. 
App.  546,  where  purchase  was  accepted  after  dlacorerlng  the  fraud. 
DlsapproTed  In  Oustaftoon  t.  Rustemeyer,  70  Conn.  136,  136,  187, 
138.  66  Am.  St.  Bep.  96,  96,  97.  39  Atl.  107,  106.  89  L.  B.  A.  647, 
iMldlng  contra. 

Dajnagea  for  deceit  do  not  embrace  expected  fruits  of  unrealized 
speculatkm,  p.  129. 

BeatBrmed  In  Bockefeller  ▼.  Merrltt  76  Fed.  914,  40  U.  8.  App. 
666,  35  L.  B.  A.  688.  Followed  In  Glaspell  t.  Northern  Pac.  By., 
48  Fed.  904:  Cunningham  t.  Sugar,  9  N.  Hex.  109,  110,  49  Pac  911« 
rule  applied  to  wrongful  attachment. 

DlsapproTed  In  Gustafson  t.  Bustemeyer,  79  Oonn.  186,  66  Am. 
8t  Bep.  96,  89  Aa  107,  39  L.  B.  A.  647. 

Bamagea.— What  plalndfT  paid  for  stock,  deceitfully  sold.  Is 
proper  evidence  ci  damages,  p.  180. 

Beafflrmed  In  Rockefeller  y.  Merrltt  76  Fed.  914.  40  U.  8.  App. 
666.  85  L.  B.  A.  638.  Followed  In  Atwater  y.  Whlteman.  41  Fed. 
428.  429,  and  Glaspell  y.  Northern  Pac.  By.,  43  Fed.  904.  rule 
applied  to  sale  of  land;  Wilson  y.  New  U.  6.  Cattle-Ranch  Co^  78 
Fed.  997,  36  U.  8.  App.  684,  damages  are  difference  between  what 
yendee  had  before  and  after  purchase;  Beynolda  y.  Franklin,  44 
Minn.  81,  20  Am.  St  Rep.  541,  46  N.  W.  139,  on  faUure  of  title  te 
land,  damages  are  yalue  parted  with;  Wallace  y.  Hallowell,  56 
Minn.  607,  509,  58  N.  W.  283,  294.  on  exchange  of  notes,  difference 
between  their  yalnes  to  the  damage;  Slgafus  y.  Porter,  64  Fed. 
489,  61  U.  S.  App.  706,  arguendo. 

Dtotlngulshed  In  McHoee  y.  Bamshaw,  55  Fed.  587,  8  U.  S.  Af^ 
645.  and 'Fargo  Gaa  St  Coke  Co.  y.  Fargo  Gaa  &  Elec.  Co.,  4  N. 
Dak.  227,  59  N.  W.  1069,  87  L.  R.  A.  616,  and  n^  damage  la  differ- 
ence between  represented  and  actual  yalues;  Roberts  y.  Holliday, 
10  8.  Dak.  578,  74  N.  W.  1065,  on  dlsafllrmance  of  contract  for 
aale  of  land,  measure  la  actual  loaa  sustained. 

Damages  recoyerable  for  mlarepresentatlon  eC  yaloe,  are  natural 
and  proximate  consequences  thereof,  p.  130. 

Reafllrraed  la  The  Normannla.  62  Fed.  481.  6mtth  y.  DoC^.  Of  N. 
J.  L.  690.  82  Aa  372,  asd  Coyle  t.  Banm.  8  OkL  TIT.  41  Pac  897. 
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Followed  in  The  City  of  Alexandria,  40  Fed.  700,  |»roflta  eo  personal 
chatter  are  not  allowable  in  total  loes  of  Teasel,  which  mi^ht  be 
replaced;  Gentral,  etc.,  Ry.  t.  Price,  106  G a.  179,  71  Am.  St.  Rep. 
248,  32  S.  EL  78,  43  L.  R.  A.  408,  negligence  In  carrying  passenger 
beyond  station,  not  proximate  cause  <^  his  Injnry  at  hoteL 

182  U.  8.  131-140,  33  L.  287.  CROSS  T.  NORTH  CAROLINA. 

Banks.— National  bank  officers,  forging  and  entering  note,  are 
punishable  in  State  court  for  forgery,  p.  187. 

Approved  in  Bagg  t.  Wilmington,  etc.,  R.  R.,  109  N.  C  290,  26 
Am.  St  Rep.  678,  14  8.  B.  83,  State  may  impose  penalty  for  failure 
to  ship  freight  out  <^  State  within  five  days. 

Grime  of  forgery  against  State,  is  not  obliterated  by  another  and 
distinct  crime  against  United  States,  p.  138. 

Banks  —  Forgery.—  Section  6418,  R.  S.,  does  not  contemplatt  for- 
gery of  promissory  note,  payable  to  national  bank,  p.  138. 

Distinguished  in  In  re  Bno,  64  Fed.  670,  making  false  entries  in 
books  of  national  bank  is  crime  exdusiyely  cognizable  in  Federal 
courts. 

Criminal  law.—  Same  act  may  cmistitute  offense  against  United 
States  and  State,  punishable  by  both,  p.  139. 

Approved  In  Crossley  t.  California,  168  U.  8.  641,  42  L.  61(\  16 
8.  Ct  242,  derailment  9i  train  carrying  mails.  Is  crime  against 
United  States  and  State,  where  engineer  is  killed;  State  t.  Fourcade, 
46  La.  Ann.  726,  40  Am.  St  Rep.  266,  18  So.  190,  Florence  t.  Brown. 
49  S.  C.  339,  26  S.  E.  883,  and  Mclnemey  y.  Denver,  17  Colo.  308, 
29  Pac  618,  same  act  may  be  offense  against  a  State  and  a  city; 
In  re  Chapman,  166  U.  S.  672,  41  L.  1160,  17  S.  Ct  682,  arguendo, 
while  Congress  may  punish  for  contempt  it  may  also  make  It  a 
misdemeanor;  United  States  t.  Patterson,  66  Fed.  638,  arguendo, 
conflict  of  jurisdictions  can  only  arise  on  deyelopment  of  facts  at 
trial  of  each  case. 

Distinguished  in  Thomas  y.  Loney,  134  U.  S.  876,  33  L.  961,  10  S. 
Ct  686,  punishment  for  perjury  belongs  to  goyemment  in  whose 
tribunal  it  occurred:  Pettibone  y.  United  States,  148  U.  8.  209,  37 
Tj.  426,  13  S.  Ct.  547,  where  offenses  are  distinct  Intent  to  commit 
ML^h  must  be  charged. 

Criminal  law.— Jury  agreeing  on  certain  counts,  and  rendering 
yerdict  of  guilty,  thereon,  and  entering  nolle  pros,  on  others,  merely 
commit  errojr  of  practice,  p.  140. 

Miscellaneous.—  Cited  in  United  States  y.  Potter,  66  Fed.  101,  as 
is  sufficiency  of  indictment 

182  U.  S.  141-146,  38  L.  282,  FIRST  NAT.  BANK  OF  CHARLOTTTK 
y.  MORGAN. 
Banks.— Suit  against  national  bank  to  recoyer  4ouble  latwest 
Illegally  taken  is  suit  for  penalty,  p.  144. 
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A|»pfOT«d  In  mn&tm  t.  First  Nat  Bank,  66  fiCinn.  258,  66  N.  W. 
lOOe,  State  coorta  haTa  Jnriadictimi  to  recoTO*  the  penalty;  Bn^" 
ftna  T.  Cltlaena'  Nat  Bank,  6  Tex.  €1t.  App.  ai,  ^  >S.  W.  ttZT, 
nanrtooa  Interest  cannot  be  pleaded  aa  aet-off  on  prlncipaL 

Banlca.^  National  bank's  exemption  from  snlt  In  otbo*  tbmm 
connty  where  located  la  walred  by  appearance^  p.  146. 

Approved  In  St  lionla,  etc.  By.  t.  If cBrtdA*  141  U.  a  182,  86  U 
({61,  11  &  Ot  664,  Texas  4  Pac.  By.  t.  Cox,  146  U.  3.  608,  86  L. 
V33,  12  8.  Ot  906^  Oentral  Trust  Ca  t.  HcGeorg e,  151  U.  8.  133, 
.".S  Im  100,  14  &  Ot  287,  fionthem  Bxpress  Co.  t.  Todd.  56  Fed.  108, 
12  U.  a  i4>p.  861,  and  Oallahan  t.  Hicks,  60  Fed.  542.  aU  holding 
defendant  by  pleading,  walTes  objectkm  that  suit  waa  brought  In 
wrong  district;  Noonan  t.  Drtaware,  ete^  B.  B.,  68  Fed.  2,  objectlcm 
to  Jurisdiction  la  waived  by  general  appearance;  The  Willamette, 
70  Fed.  878»  44  U.  &  App.  26^  81  L.  B.  A.  719,  objection  to  waived 
by  glTlng  bond  for  release;  Bodgers  t.  Pitt  06  Fed.  6T7,  defendant 
submitting  to  Federal  court  may  be  restrained  from  proceeding  In 
Federal  court 

Banks.— ProTlso  of  I  4,  act  July  12,  1882,  refers  only  to  suits 
against  national  banks  after  its  passage,  p.  145. 

Beafllrmed  In  Fourth  Nat  Bank  t.  American  Mills  Co.,  187  U. 
a285,84U658lllS.Gt62.  ApproTed  In  Schuyler  Nat  Bank 
T.  BoUong,  150  U.  8.  88k  87  L.  1009,  14  a  Ot  25,  arguendo. 

182  U.  &  146-162.  88  !«.  290,  BOYIxAN  t.  HOT  6PBINQB  B.  B. 

Carriers.— Passeng^  assenting  to  contract  on  ticket  by  signing 
It  to  bound,  although  he  did  not  read  It  p.  150. 

Beafllrmed  In  New  York,  etc.  By.  t.  Bennett  00  Fed.  001,  6  U: 
a  App.  96.  ApproTed  In  Callaway  t.  H^ett  15  Ind.  App.  869. 
57  Am.  8t  Bep.  240,  44  N.  B.  199,  face  of  ticket  to  condusiTe  erl- 
dence  of  passenger's  right  to  ride;  BTansrille,  etc,  B.  B.  t.  Oates, 
14  Ind.  Af^  188,  41  N.  B.  717,  dissenting  opinion,  majority  hold- 
ing company  liable  for  ejecting  passenger  where  agent  gave  htu 
wrong  ticket 

Distinguished  In  Kroeger  t.  Chicago,  etc..  By^  68  Minn.  449.  66 
Am.  8t  Bep.  489,  71  N.  W.  6SI.  passenger  is  not  bound  by  mileage 
ticket  wrongly  made  to  expire  on  date  of  Issue. 

Csrrlers.—  Question  when  plaintiff  first  knew  return  ticket  shoold 
be  stamped  at  end  of  route  to  Immaterial,  p.  16a 

Carrier's  agent  or  employee  cannot  walye  requirement  for  stamp- 
ing return  ticket  at  end  of  route,  p.  150. 

Approred  in  New  York,  etc.,  By.  t.  Bennett  00  Fed.  501,  6  U.  a 
App.  96.  statements  of  agent  confer  no  right  to  first-class  ride  en 
second-class  ticket;  Morae  t.  bouthem  By.,  102  Ga.  809.  29  8.  B. 
867,  whether  plalntiif  compiled  with  hto  contract  to  for  Jury;  Louis* 
▼lUe.  etc.,  By.  ▼.  Wright  18  Ind.  App.  181,  47  N.  B.  492.  that  de 
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fendmnf ■  oflico  was  not  open  when  plaintiff  appUed  Is  bo 
Bdwards  t.  Lake  Shore,  etc,  Ry.,  Rl  Mich.  871,  21  Am.  8t  Rap. 
682,  46  N.  W.  828,  conductor  need  not  inrestlgate  as  to  tdentHf  of 
passenger. 

Osrrisra.— Fact  that  conductor  etjecting  holder  of  iiiistiiiiad 
tSclcet  did  not  inform  him  as  to  rate,  is  immat^al,  p.  168. 

Osrrioars.—  Holder  of  invalid  ticket  ejected  after  refosinf  to  pay 
fare,  has  no  contract  hasls  for  salt,  p.  160. 

Approyed  in  Rose  y.  Wilmington,  etc,  R.  R.,  106  N.  OL  168,  H 
8.  B.  827,  company  held  not  liable  for  manner  of  expulsion. 

Distinguished  in  Poulin  t.  Canadian  Pac  Ry.,  47  Fed.  862,  aai 
Callaway  y.  MeUett,  16  Ind.  App.  870,  67  Am.  St.  Rep.  241,  44  N. 
B.  199,  liability  is  in  tort  where  agent  gives  wrong  ticket;  Oowsa 
y.  Winters,  96  Fed.  992,  or  where  another  company's  mileage  Is 
wrongfully  rejected. 

182  U.  a  162^167,  83  L.  801,  GLENN  y.  SUMNBR. 

Courts. — Circuit  Courts  are  governed  by  State  praetlee  as  to 
pleadings  and  form  and  effect  of  verdict,  p.  166. 

Approved  in  Central  Transf.  Co.  v.  Pullman's,  etc,  Car  Co.,  188 
U.  S.  40,  86  L.  61,  11  S.  Ct.  481,  Circuit  Court  may  grant  non- 
suit; Roberts  v.  Lewis,  144  U.  S.  867,  86  L.  682,  12  S.  Ot  782, 
what  such  pleadings  put  in  issue  must  be  proved;  C'OonnoU  v. 
Reed,  66  Fed.  684,  636,  12  U.  a  App.  869,  Federal  courts  may  reject 
features  of  State  practice;  Jones  v.  Rowley,  73  Fed.  268,  defMidant 
should  object  to  jurisdiction  before  pleading  to  merits,  spite  of 
State  practice. 

Distinguished  In  McElwee  v.  Metropolitan  Lumber  Co.,  68  F^. 
819,  87  U.  a  App.  206^  Circuit  Court  is  not  required  to  submit 
special  questions  to  Jury;  Inconsistent  6ndings  are  determined  at 
common  law. 

Pleadings.— Defendant  may  use  each  plea  allowed,  and  neces- 
sary admission  In  one  does  not  affect  others,  p.  167. 

Distinguished  in  Smith  v.  Gale,  144  U.  S.  524,  86  L.  627,  12  a 
Ct  678,  where  general  denial  is  qualified  by  admissions,  they  are 
Mndlng;  Howard  y.  Glenn,  85  Ga.  264,  21  Am.  St  Rep.  168,  11 
a  B.  618v  admission  bearing  on  main  issue  may  be  used  as  evi- 
dence; McLaughlin  y.  Alexander,  2  S.  Dak.  286,  287,  49  N.  W. 
102,  clear  admissions  not  unavoidably  made  are  available  to  plain- 
tiff. 

JippeaL— Finding  defendant  not  owner  <^  stock  determines  aa- 
•easment  suit  and  renders  other  rulings  harmleaa,  p.  167. 

Itt  U.  a  168-160,  88  L.  98a  ROBART80M  v.  GLBNDBNm!f0. 

Ooatoma.— Spedtc  designation  of  article  determines  duty,  sat 
general  terma  applicable  to  It  te  same  act,  p.  109. 


Notes  Ml  U.  8.  BeportB.  182  U.  8. 1€1-171 

ApproToi  In  Seeberger  t.  Oahn,  ItTU.  8.08^ML.O0O,  U8.0t 
Si,  ■Mumfactoret  of  wonted  aro  not  doClablo  as  mrnnvfMtaroi  of 
wool;  Unltod  Stoteo  t.  Ponr,  146  0.  a  75.  M  L.  8G6,  tS  8.  Ot  ». 
•tained  fteM  wlsdowi  not  dutiable  aa  religloaa  palntlnga;  In  re 
Blnmeothal,  4»  Fed.  228,  pencito  of  wood  filled  witli  lead,  ote^  not 
dntiable  aa  crarona;  Matbeaon  4  Go.  y.  Unltad  Statea,  71  Fed. 
895,  88  U.  8.  App.  16^  adds  not  dutiable  aa  pfiparatloM  oT  ooal 
tar;  United  6tatea  t.  Ckintber,  71  Fed.  600,  81  U.  8.  App.  447. 
painting  produced  before  1700  not  exempt  aa  an  aatlqaity;  In  re 
Wise.  03  Fed.  447,  Obineae  aboea  are  dntiable  aa  boots  and  aboea 
made  of  leatber. 

Ooatoma.— Embroidered  linen  bandkercbiefa  are  dntiable  aader 
that  deaignation,  not  under  **  embrolderlea,"  p.  188. 

ApproTed  In  In  re  Popper,  60  Fed.  67,  ground  glaaa  conaldcred  aa 
ent  glaaa. 

182  U.  8.  161-187.  88  L.  296.  WATSON  T.  CINOINNATI,  BTO.,  BT. 
Patenta.—  Watson  grain-car  door,  conaiatlng  of  mere  aggrecatlon 
of  old  parte,  doea  not  InTolre  inrention,  p.  167. 

ApproTOd  in  Howe  Macb.  Oo.  t.  National  Needle  Co.,  184  U.  & 
887,  88  L.  968,  10  a  Gt  678,  applying  rule  to  lathea;  Foad  du 
Lac  Oounty  t.  May,  187  U.  &  406.  84  L.  718. 11  8.  Ot  100.  to  prisoa 
doors;  Lot^  Bdfg  Co.  y.  Gary.  147  U.  8.  687,  87  U  812,  18  a  Ot 
477,  to  method  of  tempering  aprlnga;  Newarli  Watdi,  etc.  Oa.  t. 
Wilmot  Mfg.  Go..  60  Fed.  6ia  to  watch  protector. 

Pata&ta.-- Watson  grain-car  door  inyblTea  mere  mechanical  skill 
and  is  not  patentable,  p.  167. 

Applied  in  HiU  t.  Wooeter,  182  U.  8.  701.  88  L.  606,  10  8.  Gt 
281.  to  milk  coolers:  Butler  t.  Steckel.  187  U.  8.  29.  84  U  686.  11 
a  Gt  28.  to  t»etsd  cutter;  Brush  Blectrlc  Go.  y.  Julien.  etc.  Go., 
41  Fed.  608,  to  secondary  batteriea;  American  Boad  Mach.  Go.  t. 
Pennock  h  Go..  46  Fed.  256,  to  road  machine;  Gampbell  t.  Bailey. 
46  Fed.  665,  to  catch-basin  coyers;  Johnson  Co.  y.  Padflc.  etc., 
Mllla  Cki.,  47  Fed.  890,  to  street  railroad  raHa;  Haughey  y.  Lee.  48 
Fed.  884.  to  interfering  device. 

Miactflaneoua.— Ball  h  Socket,  etc.  Go.  y.  Ball  Oloya,  etc,  Go.. 
68  Fed.  824,  6  U.  a  App.  588.  amendment  of  rejected  broad  claim 
by  insertion  of  spedflc  detaila  reatrlcta  daima;  Beeca.  etc.  Mack. 
Co.  y.  Globe,  etc,  Mach.  Co.,  61  Fed.  969,  21  U.  a  App.  244, 
rejection  of  claim,  where  no  issue  of  noyeltj,  doaa  net  azclvda 
liberal  interpretation  where  Inyentioo  la  broad. 

182  U.  a  167-171.  83  L.  200.  MEtfUtlTT  y.  TIFFANY. 

Cuatoma.'  Professional  productions  of  sculptor  embrace  bla  own 
creationa  or  copies  made  under  his  direction,  p.  169. 

Approved  in  Tiffany  y.  United  States,  66  Fed.  788,  bronxe  statnea 
b*ld  dutisble  aa  manufacturea  of  metal,  not  aa  atatuary,  not  being 
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wrought  t^  hand;  Horrls,  etc^  Bzpress  Oo.  t.  United  States,  M 
Fed.  di4,  caryed  statnes  admitted  free,  although  deeigned  by 
American  artiat 

Ctaatoms.— Jmy  determlnea  whether  bronze  stataea  are  dutiabla 
aa  prodnctionB  of  sculptor  or  mechanic,  p.  171. 

132  U.  S.  17^178.  83  li.  801.  ANTHONY  t.  liOUISVUiLB,  ErrOL, 
R.  R. 
TriaL— Charge  aubetantially  aa  requested  cannot  be  objected  ts^ 
p.  178. 

Reaffirmed  In  Tucker  t.  United  SUtea.  HSl  U.  &  170,  88  L.  11(^ 
14  8.  Ot  801. 

Trial— General  exception  to  charge  will  not  arail  If  anj  part 
thereof  Is  correct,  p.  178. 

Reaffirmed  In  Haaonic,  etc,  Assn.  t.  Ljman,  60  Fed.  000,  18  U. 
S.  App.  607.  Approyed  in  Allls  t.  United  Statea,  185  U.  8.  128, 
80  ti.  M,  16  8.  Ot  86,  rulings  must  be  spedflcally  excepted  to  below 
to  be  reriewable;  Hudson  t.  Oharleston,  etc.,  R.  R.,  05  Fed.  250, 
where  court's  attention  Is  not  called  to  special  charge  It  la  no 
«Tor  to  omit  it  though  it  ahould  be  giren;  Thom  t.  Pittard,  82  Fed. 
286,  8  U.  8.  App.  007,  general  exception  to  a  charge  cannot  be 
conaidered;  Bram  t.  United  States,  168  U.  8.  671,  42  1m  688,  18  S. 
Ot  108^  dissenting  opinion,  majority  holding  exc^itlona  during 
examination  need  not  be  renewed  at  end  of  it 

188  U.  8.  174-180,  88  U  802,  YAZOO,  STEC.,  R.  R.  t.  TH0B£AS. 

Cburts.— Supreme  Court  may  reyiew  State  courfa  dedalon 
against  daim  of  exemption  from  taxation,  p.  184. 

Approyed  In  Mobile,  etc,  R.  R.  y.  Tennessee,  158  U.  8.  496,  88 
li.  797,  14  8.  Ot  971,  where  State  court  sustains  law  Inpugned  as 
impairing  a  contract  Supreme  Court  yrlU  construe  such  contract 
McOullough  T.  Virginia,  172  U.  8.  120,  19  a  Ot  140,  though  Stats 
court  decide  original  act  yoid.  Supreme  Court  haa  Jurisdiction,  If 
subsequent  act  is  sustained  impairing  obligationa  of  first 

Distinguished  In  Mobile,  etc.,  R.  R.  y.  Tennessee,  158  U.  8.  492, 
8S  Lb  796,  14  8.  Ot  970,  Supreme  Court  determines  for  itself 
whetho*  contract  exists  and  whether  It  is  impaired. 

Taxation.— Exemption  Is  neyer  presumed,  p.  185. 

Reaffirmed  In  Winona,  etc.,  Land  Ca  y.  Minnesota,  160  U.  8. 
980,  40  L.  240,  16  8.  Ot  84,  Ford  y.  Delta,  etc.  Land  Co.,  164  U. 
8.i88»41L.602,17  8.  Ot282,  Adama  y.  Yaioo,  etc,  R.  R.,  76 
Miss.  282,  22  8o.  825^  Adams  y.  Yazoo,  etc,  R.  R.,  —  Miss.  — , 
2i  8o.  211,  Wilmington,  etc,  R.  R.  y.  Alsbrook,  110  N.  O.  149,  14 
&  8.  654,  Railroad  y.  Harris,  99  Tenn.  605,  48  S.  W.  117,  Western 
Union  TeL  Co.  y.  Harris,  —  Tenn.  — ,  62  S.  W.  753,  and  State  y. 
Harshaw,  16  Wis.  240,  46  N.  W.  812.    Approyed  In  Brown  Unl- 
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mnHj  T.  Onmger,  19  B.  L  709.  86  AtL  722»  86  L.  B.  A.  SIOl 
itetoto  It  poatttre  ooarts  will  enforce  ezemptioiL 

Tioatlott.—  Bxtmption  of  toad  for  twenty  yean  after  completion 
doea  not  ezerapt  It  before  completion,  pp.  186-189. 

Reaffirmed  in  Yazoo,  etc.,  R.  R.  t.  Board  of  CommrsM  183  U.  B. 
190,  88  L.  806^  10  a  Ct  74.  FoUowed  In  Yaxoo,  etc,  R.  R.  t. 
Adams,  76  Hlaa.  551,  25  So.  807,  snch  exemption  cannot  be  claimed 
by  coDBolldatinf  wltb  another  company  baring  road  completed  to 
such  point 

DistiDffnlshed  In  New  If ezlco  t.  United  States  Tmst  Co.,  178  U. 
8.  186,  19  &  Ct  188,  exemption  of  right  of  way  exempts  land  and 
all  structures  thereon. 

Statutes.— Preamble  is  not  part  ef  statute,  p.  188w 

Reaffirmed  In  Lackland  t.  Walker,  161  Mo.  265,  52  8.  W.  480.  Fol- 
lowed in  United  States  t.  Oregon,  etc.,  R.  R.,  164  U.  S.  541,  41 
U  545,  17  S.  Ot  170,  rule  applied  to  title;  State  t.  Ohio  OU  Co., 
150  Ind.  33,  49  N.  B.  813,  wider  intention  than  expressed  in  pre- 
amble may  be  given  to  the  act;  State  y.  Holcomb,  46  Neb.  625,  60 
N.  W.  877,  in  cases  of  doubt  or  ambiguity  preamble  may  be  coa- 
sulted,  and  has  greater  weight  than  titie. 

133  U.  &  199-191,  88  L.  808,  YAZOO,  BTO.,  R.  R.  t.  BOARD  OF 
OOHMISSIONBRS. 
Adjudged  in  conformity  with  Yaaoo,  etc,  R.  R.  t.  Thomas,  a>  ▼•• 
sopra. 

182  U.  S.  191-192,  88  U  809,  MISSOURI  PAa  RY.  T.  OHIOAGO, 
BTO.,  R.  R. 
AppeaL^  Granting  new  trial  is  discretionary,  p.  191. 

Reaffirmed  In  Northern  Pac  Ry.  t.  Oharleas,  51  Fed.  579,  7  V. 
8.  App.  869,  and  Alexander  t.  United  SUtes.  57  Fed.  839,  15  U.  B 
App.  1581 

Oonrts.—  Federal  courts  are  independent  of  State  practice  regard- 
ing new  trials  and  bills  of  exceptions,  p.  191. 

Reaffirmed  in  Fishbum  ▼.  Chicago,  etc.  Ry.,  187  U.  S.  61.  84  I*. 
585.  U  &  Ot  a  Prtchard  t.  Bodd,  76  Fed.  717,  42  U.  S.  App.  186 
Hughey  ▼.  SnlllTan,  80  Fed.  74.  ApproTed  In  Hennlng  y.  Western 
Union  TeL  Co.,  41  Fed.  866,  court  may  extend  time  for  making 
motion  where  connsel  emmeously  suppose  State  practice  preraUa 

188    U.    &    19S-195.    88    L.    809,    BAIMOND    t.   TBRRBBONIW 
PARISH. 
Appeal—  Statement  of  facts  by  parties  or  finding  by  court  must 
pment  only  questions  of  law,  p.  194. 

Reaffirmed  in  Glenn  ?.  Fant  184  U.  S.  400,  88  U  970.  10  &  Ct 
BSi,  DnTenport  t.  Paris,  136n.  &681,84L.Mai0&Ot  IMi 
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Laekett  t.  Bombaogh,  46  Fed.  24,  Koitacky,  etc,  Life  Ins.  Os.  t. 
Hamilton,  88  Fed.  98,  22  U.  S.  App.  548,  Mutual,  ete.,  Life  Assn. 
T.  Dn  IMS,  85  Fed.  680,  56  U.  S.  App.  690,  State  Nat.  Bank  t. 
Smltli,  94  Fed.  808.  Followed  In  BritlBh  Queen  Mln.  Oo.  T.  Baker 
aOTcr  Hln.  Co.,  189  U.  fi.  223,  85  !«.  147,  11  S.  Ot  628,  where  no 
exceptions  were  taken  during  trial  and  findings  are  general,  no 
question  is  raised;  Saltonstall  t.  Blrtwell,  160  U.  S.  420,  87  L.  1129, 
14  8.  €t  170,  where  findings  do  not  support  Judgment  and  record 
does  not  show  under  what  law  parties  claim,  court  will  not  direct 
judgment  for  either;  Moller  y.  United  States,  67  Fed.  496,  13  U.  S. 
App.  472,  bill  purporting  to  be  findings,  which  is  but  recapitulation 
of  evidence,  is  insufficient;  Lang  t.  Baxter,  89  Fed.  907,  where 
court  finds  iiltimate  facts  it  need  not  make  additional  findings. 

182  U.  S.  196-200,  33  L.  382,  MAROHAND  t.  KMKBN. 

Patents.—  Marchand  patent  for  improvement  in  manufacture  of 
hydrogen  peroxide  is  void  for  want  of  novelty,  p.  199. 

Principle  applied  in  Hill  v.  Wooster,  132  U.  S.  701,  83  li.  508,  10 
fi.  C7t.  231,  milk-setting  apparatus;  Lovell  Mfg.  Oo.  v.  Gary,  147  U. 
8.  637,  37  Lb  812,  13  S.  Ct  477,  method  of  tempering  springs;  Brush 
Electric  Ck>.  v.  Julien,  etc.,  Co.,  41  Fed.  OM,  secondary  batteries; 
Johnson  Oo.  v.  Pacific,  etc.,  Mills  Co.,  47  Fed.  500,  street-railroad 
rails;  American  Patents  Co.  v.  De  Beer,  57  Fed.  826,  ball  machines; 
Olmsted  v.  Andrews  &  Co.,  77  Fed.  840,  46  U.  8.  App.  608,  map 


182  U.  S.  201-206^  83  L.  322.  ROYBR  T.  BOTH. 

Patents.—  Boyer  patent  for  machine  for  treating  hides  is  void 
for  want  of  novelty,  p.  206. 

AppUed  in  HiU  v.  Wooster,  182  U.  S.  701,  33  L.  608,  10  S.  Ct 
281,  milk-setting  apparatus;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S. 

887,  87  L.  312,  13  S.  Ot  477,  mode  of  tempering  springs;  Brush 
Blectric  Oo.  v.  Julien,  etc.,  Co.,  41  Fed.  694,  secondary  batteries; 
Foos  Mfg.  Co.  T.  Springfield  Engine,  etc.,  Co.,  44  Fed.  598,  grinding 
mill;  Johnson  Ca  v.  Pacific,  etc..  Mills  Co.,  47  Fed.  690;  street 
railroad  rails;  Foos  Mfg.  Oo.  v.  Springfield  Bnglne,  etc.,  Co.,  40 
Fed.  M2,  6  U.  B.  App.  14,  grinding  mill;  Mott  Iron  Works  v. 
Standard  Mfg.  Co.,  61  Fed.  86,  affirmed  in  63  Fed.  823,  8  U.  S.  App. 

888,  bath  overflows;  McKay,  etc.,  Mach.  Oo.  v.  Claflin,  68  Fed.  869. 
lasting  machine. 

Distinguished  in  Bowers  v.  Von  Schmidt  88  Fed.  682,  aflirmed 
la  80  Fed.  160,  48  U.  8.  App.  188,  dredging  machine  held  to  be 
patentable  combination. 

188  U.  &  207-210.  83  L.  339,  WINTBBS  v.  ETHBLL. 

AppeaL—  Decree  granting  Injunction  and  ordering  accountlag  Is 
Qot  final  D.  209. 


Notes  on  U.  8.  Reports.  132  U.  S.  210-2S9 

▲ppeaL— Fftct  that  sach  decree  dismisses  cross-compUlnt  does 
not  render  It  appealable,  p.  2ia 

Not  dted. 

112  U.  8.  210-214.  SS  L.  MO.  OHANUTB  CITY  T.  TRAD0IL 

Appeal— Hotloo  to  dismiss  may  onite  motion  to  allirm  whero 
appeal  takeo  for  delay,  p.  212. 

Approved  In  Rtchardson  t.  Ixmlsrllle,  etc.,  R.  R.,  169  U.  8.  132. 
42  U  668,  18  8.  Ct  268,  court  will  affirm  where  rulinc  of  State 
Court  was  obTlously  correct 

Appeal.— Motion  to  affirm  will  not  be  entertained  onleas  color 
for  motion  to  dismiss  shown,  p.  213. 

ITandamns  to  compel  tax  leyy  Is  In  natort  of  execntloo  od  Judg- 
ment fixing  rights  of  parties,  p.  214. 

Reaffirmed  In  First  Nat  Bank  t.  Society  for  Sarlngs,  80  Fed. 
682.  42  U.  8.  App.  617.  and  Fleming  ▼.  Trowsdale  86  Fed.  100. 
64  U.  8.  App.  677.  Followed  in  Stewart  t.  St  Clair  County  Coart» 
47  Fed.  488.  maudamns  will  not  lie  where  laws  do  not  authorise 
execution. 

AppeaL—  Error  to  execution  of  process  to  enforce  Judgment  wlL' 
*iot  be  permitted  unless  ground  therefor  exists,  p.  214. 

AppeaL— Supreme  Court  will,  independently  of  its  rules,  affim 
decree  appealed  from  for  del&y,  p.  214. 

182  U.  8.  216^M  33  L.  344,  OREGON  OiPROVBMBNT  OO.  y 
BXOBLSIOR  OOAIi  CO. 
Patmt^  Original  is  relevant  In  suit  for  InfrlngomeiU  of  reissue 
'fhere  Identity  of  lUTentlon  is  denied,  p.  216^ 

Not  cited. 

182  17.  8.  21fr-219,  88  L.  340,  BROWN  t.  RANK. 

Appealo  In  law  cases  In  Washington  Territory  require  assign- 
ment of  errors,  but  equity  cases  do  not  p.  218. 

Judgment  dlsmlRslng  action  at  law  Is  not  equitable  decree.  al> 
tboogb  eoo  defense  sustained  Is  equitable,  p.  219. 

Not  cited. 

182  U.  a  220-288,  83  L.  310.  VANE  ▼.  NEWCOBCB& 

Oorporations.—  Contractor  erecting  telegraph  lino  Is  not  employeo. 
within  Indiana  statute  as  to  priorities,  p.  288. 

Approved  In  IjouIstUIo,  etc,  R.  R.  t.  Wilson,  138  U.  8.  606,  34 
L.  I02S.  11  8.  Ot  407,  and  Finance  Co.  of  PennsyWanla  y.  Charlee- 
ton.  etc..  R.  R.,  46  Fed.  428.  couns^  fees  not  entitled  to  preference 
as  **  wages  of  employees;**  Tod  ▼.  Kentucky,  etc.  Ry.,  62  Fed.  217, 
•  U.  8.  App.  188,  18  L.  R.  A.  312,  and  n.,  rule  applied  to  Kentucky 
act;  Malcomson  t.  Wappoo  Mills.  86  Fed.  811,  to  8outh  Carolina 
•tatute;  Frick  Oo.  t.  Norfolk,  etc..  R.   R..  88  Fed.  73a  67  U.  & 
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App.  308,  to  yirglnls  statute;  Rogers  r.  Dexter,  ete^  R.  B^  tt 
Me.  874,  27  Atl.  257,  21  L.  R.  A.  629,  sub-contractor  Is  not  entitlsd 
to  Uen  as  a  laborer;  Lewis  r.  Fisher,  80  Md.  144,  46  Am.  9t  Repi 
331,  80  AtL  810,  26  L.  R.  A.  281,  attomej  not  entitled  to  preference 
as  employee  of  one  making  assignment;  Olark  r.  Rennlnger,  88 
Md.  71,  42  Atl.  028,  44  L.  R.  A.  414,  contractor  not  an  employee 
nnder  statute  requiring  receirer  where  employees  are  not  paid.  See 
60  Am.  St  Rep.  722,  note;  68  Am.  8t  Rep.  808,  note,  on  who  are 
laborers. 

Oorporatlona.—  Under  Indiana  statute  relating  to  priority  of  em- 
ployees, one  must  be  serrant,  p.  234. 

Followed  in  Tod  r.  Kentucky,  etc.,  Ry^  62  Fed.  2i7,  8  U.  8.  Appi 
188,  18  U  R.  A.  812,  and  n. 

Oorporatlona.— Indiana  statute  gires  Uen  to  employees  only  for 
work  done,  not  materials  furnished,  p.  2^ 

Statutes  in  pari  materia  may  show  leglslatiTe  intent,  p.  288w 

Reaffirmed  in  In  re  Moore,  66  Fed.  960. 

Xechanlo's  Usn^— By  perfecting  lien  under  State  statute  con* 
tractor  waired  common-law  lien,  p.  288. 

Approred  In  Postal  Telegraph,  etc,  Ca  r.  Yane^  80  Fed.  968,  68 
U.  8.  App.  831,  arguendo. 

If ech aniens  lieoo.^  Contractor  waired  common-law  Uen  by.  sui^ 
rending  possession,  p.  239. 

Reaffirmed  in  Postal  Telegraph  Go.  t.  Vane,  80  Fed.  968,  08  U. 
S.  App.  831. 

Mechanic's  lien.^  Instrument  proriding  that  use  shall  not  lm> 
pair  Uen,  does  not,  of  Itself,  gire  Uen,  p.  289. 

Mlscdlaneous. — Cited  in  Liberty,  etc^  Loan  Ckk  t.  Furbush,  etc, 
Mach.  Co.,  80  Fed.  6a7,  42  U.  8.  App.  496,  time  for  llling  data 
of  Uen  must  be  strictly  compUed  with;  Postal  TaL,  etc,  Oa  t. 
Vane,  80  Fed.  966^  68  U.  8.  App.  828,  Incidentally. 

182  U.  &  269-262,  88  L.  827,  RBDFIBLD  T.  PARKa 
XTnlted  States  cannot  be  barred  by  delay  or  laches,  pi  SI8L 

•Reaffirmed  in  Hays  r.  United  States,  178  U.  8.  260,  20  8.  Ct  84. 
Approred  in  Hagan  r.  Bllia,  89  Fla.  470,  68  Am.  St  Rep.  169,  M 
So.  729,  arguendo. 

XJeetment  must  be  based  on  legal  title,  p.  244. 

Reaffirmed  in  Kircher  r.  Murray,  60  Fed.  62,  S  U.  S.  Ap|>.  914. 
FoUowed  in  Kircher  r.  Murray,  64  Fed.  626,  rule  api^ed  to  actloa 
of  trespass  to  try  title. 

Limitations.— Statute  against  ejectment  based  on  patent  hum 
from  date  of  patent,  p.  244. 
Reaffirmed  in  Hagan  ▼.  BUia,  89  Fla.  470»  68  Am.  St  Rep.  188^ 
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22  8o.  729;  South  Bud  lOiL  Oo.  r.  Tlnney,  22  Ner.  228,  88  Pae.  4062, 
and  Steele  r.  Boley,  7  Utah,  66,  67,  24  Pac  706.  Approred  la 
Sooth  Bnd  MliL  Oo.  t.  Tlnnej.  22  Not.  66,  85  Pac  106,  diasenting 
opinion,  majoritj  holding  statute  of  llmitatloo  on  mining  claims 
applicable  to  patented  mine. 
Tax  deed  Is  rold  where  land  sc^d  before  time  prescribed,  p.  2Sa 

Approred  in  Ooolter  r.  Stafford,  06  Fed.  069,  15  U.  a  App.  11S» 
leed  most  show  that  notice  was  published. 

Zdmltations.—  Void  tax  deed  does  not  giro  color  of  title  to  start 
statute  against  ejectment  p.  200. 

Reaffirmed  in  Danlds  r.  Oase,  45  Fed.  846^  Ooulter  ▼.  Stafford,  56 
Fed.  069,  16  U.  &  App.  116»  and  Salmer  r.  Lathrop,  10  S.  Dak.  227, 
7S  N.  W.  074. 

Distinguished  in  Dibble  t.  Belllngham,  etc..  Land  Co.,  168  U.  S. 
72,41l4.7^166.0t942,and  Lantry  r.  Parker,  87  Nefi.  806,  06 
N.  W.  968,  rule  applies  only  to  short  statute  undet  tax  sales; 
Bartlett  t.  Ambrose,  78  Fed.  848,  42  U.  S.  App.  8S1,  daed  not 
showing  Inralldlty  on  face  is  sufficient  color. 

Miscellaneous.— Mlsclted  In  Ratbbone  ▼.  Board  of  Oommrs^  88 
Fed.  182,  49  U.  6.  App.  69L 

182  U.  &  202-209,  88  L.  808,  PICKHARDT  T.  MBRRITT. 

Customs. —  Oommerdal  terms  are  to  be  construed  according  to 
commercial  understanding  o.  207. 

Approred  in  In  re  Herrman,  06  Fed.  481,  14  U.  S.  App.  416.  affllrm- 
tng  S.  O.,  02  Fed.  940,  **  astrachans  **  are  dutiable  as  manufactures 
of  goat  hair  and  not  as  **plle  fabrics." 

Customs. —  Goods  manufactured  after  date  sC  customs  act  ars 
subject  thereto  If  clearly  dasslflable,  p.  207. 

Reaffirmed  in  Sehlbach  t.  United  States,  84  Fed.  107,  and  Matbe- 
son  Ik  Oo.  ▼.  United  States,  90  Fed.  277. 

Customs.—  Dyes,  unknown  when  act  of  1874  passed,  are  dutiable 
as  aaaUne  dyes  if  similar,  p.  208. 

Approred  in  Matheson  it  Co.  r.  United  States,  90  Fed.  279,  rule 
appUed  to  ""alisarlne  black;**  United  States  ▼.  Sehlbach,  90  Fed. 
800,  62  U.  S.  App.  Ml,  rule  applied  ts  **  aUsarine  btue,"  ssodifying 
S.  CL,  S4  Fed.  107,  supra. 

192  U.  S.  280-268.  88  U  824,  DAHL  t.  BAUNHinM. 

muss.—  Placer  patent  conreys  an  lodes  unknown  at  time  sC 
application,  p.  282. 

Reaffirmed  in  Dahl  r.  Montana  Oopper  Oo.,  182  U.  8.  260,  88  Lw 
826.  10  S.  Ct  97.  Approved  In  Glllls  T.  Downey,  SO  Fed.  488,  06 
U.  S.  App.  076.  one  allowing  his  application  to  lie  dormant  is  sub- 
ject to  adTcrse  claims  afterwarda  arising;  Buttsi,  ete.,  Mtn.  Oo.  ▼. 
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Bloan,  18  Mont  lOa,  40  Pac  219»  i>ateiit  coiidoslTely  tttsWIshtts 
that  gronnd  was  placer. 

mnes.—  One  having  takoi  preliminaiy  steps  for  Issue  of  patent 
Is  equitable  owner,  p.  262. 

lUnes.— One  entitled  to  patent  may  demand  determinatloii  sC 
adverse  claims,  p.  262. 

Approved  in  Gillis  v.  Downey,  85  Fed.  488,  66  U.  6.  App.  576, 
note,  snpra;  Mt  Rosa,  etc,  Co.  v.  Palmer,  26  Oolo.  62,  77  Am.  SL 
Rep.  — ,  56  Pac  178,  locator  of  lode  claim  may  bring  action  to  qnief 
title!  Iba  v.  Central  Assn.  of  Wyoming,  5  Wyou  866,  40  Pac  681, 
arguendo,  on  question  of  pleadings. 

Mines.— Existence  of  lode  just  outside  placw  claim  raises  no 
presumption  of  one  within,  p.  263. 

Approved  In  Iron  Silver  Co.  v.  Mike,  etc,  Co.,  148  U.  a.  426,  86 
li.  212,  12  S.  Ot  554,  dissenting  opinion,  majority  holding  admission 
of  evidence  ImmateriaL 

Mlnse. —  That  land  is  placer  is  conclusive  against  defendant  not 
asserting  claim  on  such  ground,  p.  268. 

Approved  in  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79 
Fed.  874,  failure  to  make  adverse  claim  concludes  a  party  as  to 
boundaries,  except  relief  equity  may  afford. 

182  n.  &  264-267,  88  L.  825,  DAHL  v.  MONTANA  OOPPRR  CO. 
Mines.^Lode  claimant  not  contesting  placer  application  cannot 
question  right  after  time  expired,  p.  264. 

Mines.— Only  question  open  to  lode  claimant,  after  notice  eC 
placer  application.  Is  whether  lode  was  known,  p.  265. 

AppeaL—  Incompetency  of  foreign  corporation  to  do  business  can- 
not be  raised  first  on  appeal,  p.  267. 

Not  cited. 

182  U.  ft.  267-271,  88  U  852,  YOUNG  T.  PAfiKIIR*8  ADMR. 

BemoraL— Under  i  639.  R.  S.,  diverse  dtlsenshlp  mnst  ezM 
when  suit  commenced  and  petition  flled«  p.  270. 

Reaflairmed  in  Hanrick  v.  Hanrick,  168  U.  &  196,  88  L.  687,  14 
&  Ot  886»  Adelbert  College,  etc.  v.  Toledo,  etc.,  Ry.,  47  Fed.  846, 
and  First  Nat  Bank  v.  Prager,  91  Fed.  692,  63  U.  S.  App.  70a 

Approved  in  Graves  v.  Corbin,  132  U.  8.  689,  88  Ia  468,  10  6.  Ot 
202,  divovlty  of  dtlaenship  must  exist  at  commencement  of  soft 
and  filing  of  petition;  Rosenthal  v.  Coates,  148  U.  8.  147,  37  L.  400. 
18  S.  Ct  577,  separate  defenses  to  claim  of  assignee  does  not  create 
separaMe  ccmtrover^y;  La  Montague  v.  Harvey  Lumber  Co.,  44 
Fed.  647,  jurisdictional  amount  mnst  exist  at  commencement  ef 
suit;  Wilder  v.  Virginia,  etc..  Iron  Co.,  46  Fed.  683,  Oann  v.  North- 
eastern &  B.,  67  Fed.  421,  422.  and  Lawson  t.  Richmond,  etc,  R. 
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m^  112  N.  a  897.  888,  17  &  B.  172,  under  act  oT  1867,  pUintiite 
nrast  ill  be  dtliens  of  same  State;  Bonner  t.  Melkle,  77  Fed.  488^ 
and  Hall  r.  Obattanooga,  etc»  Works,  48  Fed.  804,  noder  act  of 
1887,  not  all  defendants  need  be  dtisens  of  another  8tate;  Harsh 
▼.  lilanta,  etc,  B.  R.,  03  Fed.  188,  where  petitioner  failed  to  show 
separable  controrer^y;  Grand  Tronh  By.  ▼.  Twltchell,  09  Fed.  728, 
XL  U.  8.  App.  45,  role  does  not  apply  where  one  oC  pardea  Is  alien; 
In  re  The  Jamecke  Ditch,  80  Fed.  189,  arguendo,  cause  is  not  made 
separable  by  s^Mirate  defenses;  Baird  r.  Richmond,  etc^  R.  R.,  Ill 
N.  C.  806,  18  8.  B.  8B0,  arguendo.  Circuit  Oourt  may  order  remoraL 

BemoTaL— Where  petition  fails  to  show  necessary  dlTsne  dtl- 
lenship.  State  eourt  retaina  Jurisdiction,  p.  271. 

BealDrmed  in  Gann  r.  Northeastern  R.  R.,  87  Fed.  42t  and  Law- 
son  T.  Richmond,  etc.,  B.  B.,  112  N.  O.  886»  17  &  B.  172. 

Followed  in  Grand  Trunk  By.  ▼.  Twitchell,  88  Fed.  780,  21  I}.  8^ 
App.  48,  diTersity  cannot  be  shown  from  bond  and  bill  of  exceptionSb 

Miscellaneous.— Oited  in  Parker  r.  Olarkson.  88  W.  Va.  187,  18 
&  B.  482,  after  remand. 

182  U.  8.  271-262,  88  L.  848,  UNITED  STATES  t.  BABIOW. 

Postmaster-general  may  extend  service  and  allow  pro  rata  te- 
erease  of  contract  pay,  p.  278. 

Poet-oiBoe.— Extra  allowance,  made  upon  fraudulent  repreaenta- 
tlons,  may  be  recoTered,  although  subordinate  officers  participated, 
p.  27a 

Approred  in  Hume  r.  United  States,  182  U.  8.  414,  88  L.  887,  18 
8.  Ot  187,  public  officers  are  bound  to  fairness  and  good  faith. 

Distinguished  in  United  States  t.  Yoorhees,  136  U.  8.  662,  84  L. 
260,  10  8.  Ct  842,  aUowance  is  not  inraUdated  by  fact  that  coo- 
tractor  had  been  Toluntarily  giving  expedited  service. 

PoatHkfloe.—  Extra  allowance,  made  on  mistake  of  fact,  may  be 
lecoveredf  p.  280. 

Approved  in  United  States  t.  Ohidester.  140  U.  8.  48,  86  L.  838, 
11  8.  Ct  860,  where  evidence  tends  to  establish  daim  of  gtyvers- 
ment  it  is  error  to  take  case  from  jury. 

Distinguished  in  United  States  v.  Yoorhees,  186  U.  6.  662,  84  L. 
288.  10  S.  Ot  812. 

Poat-offiee  department's  determination  as  to  extra  allowances 
cannot  defeat  statutory  provisions,  p.  280. 

Approved  In  United  States  v.  Dumas,  149  U.  8.  286,  87  Li.  787,  IS 
8.  Ot  874,  determination  of  postmaster's  commissions,  on  account 
of  fraudulent  returns,  is  prima  facie  only. 

Payment  made  on  mistaken  estimate,  cannot  be  recovered,  where 
value  is  speculative,  p.  281. 

Payment  on  mistaken  supposition  that  spedflc  fact  is  true,  may 
be  recovered,  p.  282. 
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▲pprored  In  United  States  t.  Carr,  182  U.  8.  651.  8S  Ia  485^  10  8. 
Ct.  184,  goyemment  may  apply  orerpayment  to  balance  tae  coo- 
tractor;  Brown  t.  Tlllinghast,  84  Fed.  73^  payjnent  for  stock  nnder 
belief  that  subscriptions  had  become  binding.  Is  recoTerable;  Town 
of  Bristol  T.  Town  of  New  Britain,  71  Oonn.  206,  41  AtL  660,  a 
town  may  recover  from  another  for  care  ot  paupers;  Plngree  t. 
Mntoal  Gas  Co.,  107  Mich.  160,  66  N.  W.  8,  payment  of  excessiye 
gas  rates  may  be  recovered;  Ashley  r.  Jennings,  48  Mo.  App.  147, 
mistake  most  destroy  consideration;  Tacoma  ▼.  Tacoma  Light,  etc, 
06.,  17  Wash.  466,  50  Pac.  68^  arguendo,  as  to  footing  on  which 
municipal  contracts  are  considered.    See  66  Am.  fit  Rep.  617,  note. 

Miscellaneous.—  Cited  in  National  Bank  t.  American  E^ch.  Bank, 
161  Mo.  888,  74  Am.  St  Rep.  636,  62  8.  W.  269,  bank  Is  not  excused 
in  accepting  check  for  paymoit  of  draft,  because  of  mistake  as  to 
solvency  of  drawer. 

132  U.  S.  282-295,  33  L.  317,  FRITTS  ▼•  PALMBR. 

Corporations.—  State  may  prescribe  conditions  upon  whlck  forslgo 
corporation  may  do  business,  p.  288. 

Reaffirmed  In  Chattanooga,  etc,  Co.  r.  S>rans,  66  Fed.  814,  81 
U.  8.  App.  432,  and  Stanhilber  t.  Mutual  Mill  Ins.  Co.,  76  Wis.  291, 
46  N.  W.  223.  Approved  In  Larson  v.  Aultman,  etc,  Co.,  86  Wis. 
284,  89  Am.  St  Rep.  804,  66  N.  W.  916,  arguendo,  foreign  corpora- 
tion is  a  person  out  of  the  State  within  statute  of  limitations; 
Blake  v.  Mcdung,  172  U.  B.  266,  19  S.  Ct  176,  dissenting  i^lnlon, 
majority  holding  equality  of  right  was  denied  by  a  State  to  foreign 
citizens. 

Corporation.— Deed  to  foreign  corporation,  which  has  not  com- 
plied with  State  law.  Is  not  void,  p.  282. 

Reaffirmed  In  Chattanooga,  etc.,  Co.  v.  Sevens,  66  Fed.  816.  81  U. 
S.  App.  482,  and  Jarvis,  etc..  Trust  Co.  v.  WlUholt  84  Fed.  617. 
Followed  in  McBroom  v.  Scottish  Investment  Co.,  163  U.  S.  826,  38 
L.  783,  14  S.  Ct  855,  contract  of  loan  is  v<^d,  only  as  to  usurious 
Interest;  Ceesar  v.  Cappell,  83  Fed.  425,  mortgage  to  corporation  for 
loan  is  not  doing  business;  Williams  v.  Bank  of  Commerce,  71  Miss. 
867,  42  Am.  St  Rep.  507.  16  So.  240.  though  loan  to  corporation  be 
void,  it  cannot  be  repudiated  without  restoring  the  statu  quo; 
American  Building,  etc.,  Assn.  ▼.  Ralnbolt  48  Neb.  452,  67  N.  W. 
499,  primary  object  Is  to  bring  corporation  within  jurisdiction  of 
court 

Corporations.— Only,  penalty  for  non-compliance  with  Colorado 
laws,  by  foreign  corporation.  Is  personal  liability,  p.  289. 

Approved  In  McBrooni  v.  Scottish  Investment  Co.,  153  U.  S.  326, 
38  L.  733.  14  S.  Ct.  855,  and  Chattanooga,  etc.,  Co.  v.  Evans,  66 
Fed.  814.  31  U.  S.  App.  432.  rule  applied  to  Tennessee  statute; 
Uockford  Ins.  Co.  v.  Rogers,  9  Colo.  App.  125,  47  Pac.  849.  con- 
tracts made  without  compliance  are  valid;  Garratt   Ford  Co.   v. 
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TersMiit  Utg.  Co^20R.L188,87Afl.948,88L.B.A.54a  eorpo- 
ratloii  not  compljlnf,  maj  sua. 

Corpor&tioiL.— Where  corpormtioii  cannot  take  raaltj,  deed  ta  It 
la  voidable  onlj  at  aorereign'a  option,  p.  291. 

Reaffirmed  In  Seymonr  t.  Slide,  etc..  Gold  Min.  Co.,  158  U.  8.  026, 
88  L.  80a  14  &  Ct  847,  Jarrla,  etc,  Tmat  Ca  r.  Wlllbolt,  84  Fed. 
617,  South,  etc,  R.  R.  r.  Highland  Are.,  etc,  R.  R.,  119  Ala.  117, 
2%  So.  118,  and  Fayette  Land  Oo.  r.  LonisTlUe.  etc,  R.  R^  93  Va. 
288.  24  8.  E.  1019.  Approved  In  Wood  t.  Corry  Water  Co.,  44  Fed. 
151,  13  Lfc  R.  A.  171,  and  n..  State  alone  can  complain  of  want  of 
power  to  make  loan;  GorreH  r.  Home  Life  Ina.  Co.,  88  Fed.  878, 
24  U.  8.  App.  188,  plea  that  taking  of  note  was  ultra  Tlrea,  la  not 
good;  Qtlsena'  State  Bank  r.  Hawkins,  71  Fed.  871«  84  U.  S.  App. 
423,  where  porchaae  of  stock  la  In  excess  of  confored  power,  ultra 
Tlrea  is  not  available;  Bloux  City,  etc,  R.  ft  W.  Co.  r.  Trust  Co., 
82  Fed.  184,  49  U.  8.  App.  642,  where  loan  la  In  ezceaa  of  powers 
conferred.  State  alone  can  complain;  Vanderreer  t.  Asbury  Park, 
etc  Ry..  82  Fed.  869,  plea  of  ultra  vires  is  not  good  against  one 
who  cannot  be  restored  to  statu  quo;  Central  Trust  Co.  v.  Columbus, 
etc^  Ry^  87  Fed.  828,  subsequent  mortgagee  cannot  challenge  a 
prior  mortgage  as  ultra  vires;  Rogera  v.  Nashville,  etc,  Ry.,  91 
Fed.  817,  62  U.  8.  App.  82,  S^tnte  only,  can  question  right  of  one 
railroad  to  purchase  another;  Kindel  v.  Lithographing  Co..  19  Colo. 
814,  86  Pac  689,  24  L.  R.  A.  816,  and  n.,  failure  to  file  oertJflcate 
does  not  affect  right  of  action;  Beach  v.  Wakefield,  107  Iowa.  688, 
78  N.  W.  894,  corporation  la  eat«q>ped  from  setting  up  that  it  ex- 
ceeded'ha  power  In  making  loan;  Hanson  v.  Little  Sisters,  etc,  79 
Md.  44t  82  AtL  1064,  82  L.  R.  A.  298,  and  n.,  and  Farrington  v. 
Putnam,  90  Me.  429,  87  Att.  881t  88  L.  R.  A.  849,  State  only  can 
question  bequest  to  oorporatiofi  in  excess  of  its  power  ta  hold; 
Benton  v.  City  of  EUaabeth,  81  N.  J.  L.  418,  88  Ati.  688,  private 
Individual  cannot  question  validity  of  grant  of  one  corporation  to 
another;  Washburn  MIR  Co.  v.  BarUett  8  N.  Dak.  147,  64  N.  W. 
647,  partiea  contracting  with  foreign  corporation  cannot  raise  non- 
compliance with  State  atatute;  Union  Trust  Co.  v.  Atchison,  etc. 
R.  R.,  8  N.  Mex.  889,  48  Pac  706,  non-compliance  with  statute 
cannot  be  raiaed  collaterally  by  intervention;  John  V.  Farw^  Co. 
V.  Wait  96  Wis.  14,  66  Am.  St  Rep.  28,  70  N.  W.  290,  87  L.  R.  A. 
140,  corporation  may  be  aaalgnee  of  cauae  of  action;  Union  Trust 
Co.  V.  Mercantile,  etc  Han  Cb.,  189  Pa.  St  268,  42  AtL  181.  corpo- 
ration cannot  question  validity  of  its  own  mortgage;  Central  Ohio, 
etc.  Gas  Co.  v.  Capital  City  Dairy  Cc.  60  Ohio  St.  107,  68  N.  E.  ns, 
arguenda  corporation  may  buy  a  claim  for  damagea;  Dahl  v. 
Montana  Copper  Co.,  182  U.  S.  267,  83  L.  826,  10  8.  Ct  98,  arguendo, 
objection  to  capacity  to  sue,  cannot  be  first  urged  In  Supreme  Court 

Diatinguiahed  in  McCormick  v.  Market  Bank.  166  U.  8.  662,  41 
L.  822,  17  S.  Ct  488,  wbcte  national  bank  attempted  to  exercise 
powers  prohibited. 


tt3U.a286-812  Notes  oe  U.  8.  Reports 

lCl0eeIlane<m8.— Black  ▼.  Caldwell,  88  Fed.  884,  papen  need  to 
filed,  only  at  principal  place  of  business. 

182  U.  fl.  296-»>i  88  U  884.  OLBYELANB  t.  KINO. 

XnnleipaUty  Is  Hable  for  breach  of  statutory  duty  ts  keep  streets 
te  repair,  p.  806. 

Approyed  in  Webster  t.  Beaver  Dam,  84  Fed.  282,  city  must  keep 
sidewalks  In  repair;  Lenzen  t.  New  Braunfds,  18  Tex.  CHr.  App. 
804,  35  8.  W.  356,  city  Is  liable  In  case  of  fire,  for  defectlre  water 
works.    See  80  Am.  St  Rep.  886,  note. 

MunidiMllty  cannot  relieve  Itself  by  requiring  party  occupytnc 
street  to  properly  light  obstruction,  p.  808. 

Approved  in  Marine  Ins.  Oow  v.  St.  Louis,  etc..  By.,  41  Fed.  649^ 
lease  ot  street  for  private  use,  renders  city  liable  for  nuisance  com* 
Buitted;  Olty  OoubcU  v.  Cone,  91  Ga.  718,  17  8.  B.  1006,  city  Is 
liable  for  negligence  of  one  permitted  to  lay  water  pipes;  Casement 
V.  Brown,  148  U.  S.  623,  87  L.  585,  18  S.  Ot  675^  arguendo,  inde- 
pendent contractor  is  liable  for  his  own  ne^lgence. 

182  U.  S.  804-812,  88  L.  841,  CONTINENTAL  LIFB  IN8.  OO.  V. 
CHAMBDRLAIN. 
Insuzanoe  solicitor,  accepting  appllcatloo,  does  so  as  insurer^s 
agent  only,  p.  810. 

Beaffirmed  in  Mutual,  etc.,  Ins.  Co.  v.  Bobison,  54  Fed.  506,  587, 
and  New  York  Life  Ins.  Co.  v.  Russell,  77  Fed.  101,  108,  105,  40  U. 
8.  App.  580.  Approved  In  Standard,  etc.,  Ins.  Co.  v.  Fras^,  76 
Fed.  708,  44  U.  S.  App.  694,  in  absence  of  statute,  solicitor's  acts 
are  acts  of  company;  McMaster  v.  New  York  Life  Ins.  Co.,  78 
Fed.  88,  coBstruction  of  policy  offered  as  an  inducement  Is  bind- 
ing on  company^  Phoenix  Ins.  Co.  v.  Warttemberg,  79  Fed.  248, 
48  U.  S.  App.  349,  company  is  bound  by  statement  of  agent  that 
incumbrance  is  immaterial;  McMaster  v.  New  York  Life  Ins.  Oo^ 
96  Fed.  53,  plaintiflT  may  show  that  agent  wrote  certain  words  In 
application  after  It  was  signed;  La  Marche  v.  New  York  Life  Ins. 
Co.,  126  OaL  502,  58  Pac.  1054,  fraud  in  agent  Is  fraud  In  company. 
In  absence  of  statute;  Marston  v.  Kennebec,  etc..  Life  Ins.  COm  89 
Me.  276,  56  Am.  St  Rep.  419,  36  Atl.  392,  parol  evidence  may  show 
agent* s  knowledge  of  facts,  and  S.  C,  69  Me.  278,  279,  56  Am.  St 
Bep.  421,  422,  36  Atl.  393,  statutory  provision  Is  paramount  ts 
stipulation  In  conflict  therewith;  Fidelity,  etc..  Life  Assn.  v.  Miller, 
92  Fed.  71,  63  U.  S.  App.  731.  arguendo,  only  material  misrepre- 
sentations in  application  work  forfeiture. 

Distinguished  in  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed.  786, 
in  action  to  reform  a  policy;  Maler  v.  Fidelity,  etc..  Life  Assn.,  78 
Fed.  572,  47  U.  S.  App.  322,  company  is  not  estopped  where  agent 
flUs  application  In  absence  of  applicant 

Insured  does  not  by  signing  application,  agree  that  answsrs 
written  by  solicitor,  are  his  own,  p.  811. 
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BetAnMd  te  Mutiial,  etc.,  Ins.  Go.  t.  Roblson,  M  Ftd.  006,  and 
fhm  York  Life  Im.  Co.  r.  RTissell,  77  Fed.  101,  40  U.  8.  App.  5S0. 
Followed  iB  Ifvtual.  etc.,  Ins.  Oo.  ▼.  Roblson,  58  Fed.  790,  19  U.  8. 
App.  206,  8  L.  R.  A.  381,  warranty  does  not  prerent  Inanred  from 
explaining  facta  nnder  which  answers  were  made. 

Inaurer  ia  estopped  by.  agenfs  construction  of  meaning  of  qnea- 
Hon  aa  to  other  Insurance,  p.  311. 

Followed  in  fiawyer  t.  Equitable,  etc.,  Ins.  Co.,  42  Fed.  34,  be- 
cavaa  agent  has  wrongly  reported  financial  atatua  of  insured,  com- 
pany cannot  escape  liability;  Mutual,  etc.,  Ins.  Co.  v.  Bobison,  58 
Fed.  780,  19  U.  8.  App.  266,  22  L.  R.  A.  331,  affirming  8.  C,  54  Fed. 
686,  coinpany  baring  accepted  premium,  cannot  canc^  policy 
after  inaured'a  health  becomes  impaired;  Pennsylvania  Hut  Life 
Ina.  Oo.  T.  Mechanics,  etc,  Truat  C<k,  72  Fed.  420,  37  U.  8.  App. 
662,  88  Lfc  R.  A.  58,  and  n^  question  does  not  include  insurance  in 
mutual  aid  aaaociationa;  New  York  Life  Ina.  Oo.  ▼.  Ruas^  77  Fed. 
101,  40  U.  8.  App.  630,  where  agent  adTiaea  insured  that  answers 
are  cerrect,  company  la  bound;  Phoenix  Ina.  Oo.  r.  Wartemberg,  79 
Fed.  248»  48  U.  8.  App.  340,  and  Glover  t.  National  Fire  Ins.  Gou, 
66  Fed.  181,  42  U.  8.  App.  728,  company  la  estopped  by  miadescrl^ 
tioo  made  by  ita  agent;  Fidelity,  etc..  Life  Aaan.  t.  Miller,  02  Fed. 
72,  .76,  68  n.  8.  App.  734,  736^  membership  In  secret  and  beneficial 
order  Is  not  within  the  question;  Marston  t.  Kennebec  etc.  Life 
Ina.  06.,  80  Me.  272,  56  Am.  8t  Rep.  116,  86  AtL  301,  insurer  la  es- 
topped frem  controrerting  truth  of  statements  In  the  application: 
Keadrick  t.  Life  Ina.  Oo.,  124  N.  C.  821,  70  Am.  8t  Rep.  587,  88 
6.  B.  780,  company  cannot  avail  itself  of  forfeiture  procured  by. 
mlarepresentationa  of  agent;  Mutual  Life  Ina.  Oo.  v.  Blodgett,  8  Tax. 
Olv.  App.  50,  27  8.  W.  288,  company  la  estopped  by  anawer  advised 
by  Ita  medical  examiner. 

I>latinguiahed  In  Laclede,  etc,  Mfg.  Oo.  v.  Hartford,  etc,  Ina.  Oo^ 
66  Fed.  80t,  18  U.  8.  App.  510,  company  la  not  bound  by  modiflcft- 
tfos  of  policy  by  Inapector  without  authority;  Maier  v.  Fidelity, 
etc  Llie  Aaan^  78  Fed.  672,  47  U.  8.  App.  822,  and  New  York  lite 
Ina.  Oo.  T.  MeMaater,  87  VM.  68,  57  U.  8.  App.  647,  cooatructlona  of 
poOcy  tn  prriiminary  negodatlooa  are  not  binding;  United  States 
Life  Ina.  Oo.  t.  8mlth,  08  Fed.  506,  company  not  bound  where  agent 
falasty.  answered  that  applicant  had  not  been  rejected. 

MIoflli  neons.— Oltsd  In  SUdden  t.  Now  York  Ltfo  Im.  Go.,  88 
WmL  166^  iBddBOtallj. 

182  U.  a  818-«T,  88  14.  882,  RCKMBB  v.  PBDDim 

inserting  limitations  after  rsfoetlofi  of  appocatlaa,  la 
thereby,  p.  817. 

In  PboMdz  Oaatar  Oa  ▼.  Spiegel,  188  U.  8^  861^  88  U 
86a  18  8.  Ot  418»  Tale  Look  Oa  v.  Berkabiro  Bank.  188  U.  &  81ii 
84  U  188^  10  a  Ot  806^  Royar  ▼.  OMoa^  148  U.  &  688,  88  U  Wn. 
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13  S.  Ct  169,  Corbin,  etc.,  Lock  Ck>.  ▼.  Bagle  Lock  Ck>^  150  U.  8. 
40.  37  L.  990,  14  S.  Ot.  29.  Mott  Iron  Works  v.  Standard  Mfg.  Co., 
51  Fed.  84,  Mott  Iron  Works  v.  Standard  Mfg.  COm  53  Fed.  821, 
8  U.  S.  App.  386.  Merritt  v.  Mlddleton.  65  Fed.  977.  CM  t.  Seneca. 
56  Fed.  156.  Vulcan  Iron  Works  ▼.  Smith,  62  Fed.  450,  15  U.  S. 
App.  577,  Smith  T.  Macbeth,  64  Fed.  798.  Frank  ▼.  Mockrldge  Mfg. 
Co.,  65  Fed.  524.  Kennedy  t.  Solar  Refining  Co.,  69  Fed.  719,  Craig 
T.  Michigan  Lubricator  Oo^  72  Fed.  176,  McBride  v.  Kingman.  72 
Ped.  912,  Missouri  Lamp,  etc.,  Co.  ▼.  Stempel,  75  Fed.  588.  Olmsted 
T.  Andrews  &  Go.,  77  Fed.  839,  46  U.  S.  App.  608.  and  Truman  ▼. 
Holmes.  87  Fed.  747,  56  U.  8.  App.  748.  Approved  in  Dobson  ▼• 
Lee%  137  U.  S.  265,  84  U  655,  11  S.  Ct  78,  reissue  cannot  include 
matter  once  Intentionally  omitted;  Fox  t.  Perkins,  52  Fed.  208,  6 
U.  8.  App.  200,  reissue  cannot  Include  broader  rejected  claims  un- 
der both  original  and  reissue;  Griffith  t.  Shaw,  89  Fed.  818,  and 
Carter  Mach.  Co.  t.  Hanes,  70  Fed.  868,  patent  for  Improrement 
by  combining  old  devices  Is  limited  by  strict  construction;  Truman 
T.  CarvlU  Mfg.  Co.,  87  Fed.  472,  arguendo. 

Distinguished  in  United  States  Glass  Co.  ▼.  Atlas  Glass  Co.,  88 
Fed.  500,  patentee  is  bound  by  his  disclaimer,  though  he  might 
hare  filed  a  more  restricted  one;  Westlnghouse  ▼.  Boyden,  etc.. 
Brake  Oo.,  170  IT.  8.  582,  18  8.  Ct.  728,  dissenting  opinion,  appli- 
cation should  be  consulted  only  In  doubtful  and  ambiguous  cases; 
Reece,  etc..  Mach.  Co.  ▼.  Globe,  etc.,  Mach.  Co.,  61  Fed.  969,  21  IT.  8. 
App.  244,  rejection  of  a  claim  and  its  amendments  does  not  exclude 
liberal  interpretation  of  a  broad  invention. 

182  U.  8.  818-888,  88  L.  884,  CLBAVELAND  T.  RICHARDSON. 

TrnnA  in  law  can  be  committed  only  by  misrepresentations  of 
fact  or  conduct  misleading  other  party,  p.  829. 

Reaffirmed  in  Franklin  Sugar,  etc,  Oo.  r.  OoUler,  80  Iowa,  74. 
56  N.  W.  281. 

Traudy  where  there  is  no  relation  of  confidence,  party  should  not 
proceed  blindly,  omitting  all  inquiries,  p.  829. 

Reaffirmed  in  H^inessy.  t.  Bacon,  137  U.  a  86,  84  L.  608.  11  8. 
Ot  19.  and  Franklin  8ugar,  etc.  Go.  t.  ColUtf  ,  89  Iowa,  74.  66  N.  W. 
281.  FoUowed  in  Farrar  r.  Churchill,  136  U.  8.  616,  84  L.  250.  10 
8.  Ot  773.  where  Tendee  undertakes  examination  it  is  not  fraud 
tor  render  to  conceal  facts;  Sanitary  District  t.  Ricker,  91  Fed. 
844,  If  Information  Is  desired  It  should  be  asked  for. 

Wqpltf  wfll  not  reOsTe  from  consequences  of  Ignorance  of  ex- 
trlnsle  f^ct  p.  829. 

OompromlM  cannot  be  assailed  on  ground  that  deMor  did  not 
disdose  partner's  financial  condition,  p.  880. 

▲pproT^d  In  0<mtlnental  Nat  Bank  ▼.  McGeodi,  82  Wis.  808^  68 
M.  W.  812,  discharge  cannot  be  assailed  beennss  vsoslw  paid  at- 
bMm&fn  fees  In  creditors'  sotta 
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ComposltloA.—  Payment  of  greater  percentage  to  satisfy  prior  at- 
tachment la  not  Tolnntary*  nnlllfying  agreement,  p.  882. 

Approved  in  Oontlnental  Nat.  Bank  t.  McGeoch,  92  Wla.  811,  65 
N.  W.  618,  secret  preference  cannot  be  given,  yet  composition  need 
not  be  wltb  all  credlton. 

Payment.— Actual  or  threatened  ezerdse  of  power  o^rar  property 
will  render  payment  tnTolnntary,  p.  888. 

132  U.  a  834-836.  88  L.  890,  UNITBD  STATES  T.  DAYIft. 

TTnited  States  msTshals.—  Presldeotfa  regolatlons  of  compenasttea 
of  special  deputy  marshals  csnnot  retroact,  p.  886b 

Not  cited. 

182  U.  a  887,  88  U  8MI»  UNITBD  STATES  ▼.  SCHOFIELD. 
Adjudged  In  conformity  with  United  States  t.  DstIs,  suprs,  q.  t. 

182  U.  S.  837-340,  88  L.  877,  BACHRACK  t.  NORTON. 

Courts.— Action  on  marshars  bond  for  taking  goods  under  FM- 
eral  attachment  is  of  Federal  cognisance,  regardless  of  dtlsenshlp. 
p.  388. 

Reaffirmed  In  Bock  t.  Perkins,  189  U.  S.  630«  35  L.  815,  11  a  Ot 
67a  Approved  In  Tennessee  v.  Union,  etc..  Bank,  152  U.  S.  460, 
88  L.  518,  14  S.  Ct  656,  and  Arkansas  v.  Kansas,  etc.  Coal  Co.,  96 
Fed.  855,  on  removal  complaint  must  show  cause  arising  under  laws 
of  United  SUtes;  Sonnenthell  v.  Moerleln  Brewing  Co.,  172  U.  a 
404.  19  8.  Ct  234,  joinder  of  defendant,  who  mast  claim  under 
citizenship,  does  not  deprive  marshal  of  bis  right;  BoUin  v.  Blythe, 
46  Fed.  188,  claim  for  witness  fees  is  claim  against  marshal  and 
not  against  United  States  and  is  assignable;  Grant  v.  Spokane  Nat 
Bank,  47  Fed.  6^1  «i,  suit  against  national  bank  receiver  is  one  under 
laws  of  United  SUtes;  Pierce  v.  Molllken,  78  Fed.  197,  complsint 
thst  defendant  denies  vslldity  of  patent  to  lands  Is  suit  under  laws 
of  United  SUtes;  Tennessee  v.  Union,  etc..  Bank,  152  U.  a  468,  88 
L.  517,  14  S.  Ct  660,  dissenting  opinion,  defense  msy  show  csas 
arising  under  laws  of  United  SUtes. 

Assignment  for  crsditors  la  not  void  becsuse  saitgass  Is  Bot  resi- 
dent of  State,  p.  339. 

Approved  in  Foreman  v.  Bumette,  88  Tex.  404,  18  a  W.  750, 
sUtuU  requiring  ssalgnes  to  be  resident  of  eoonty  of  assignor  Is 
directory  only. 

132  U.  S.  840-856.  88  L.  856,  YOUNG  v.  CLrARSNDON  TWP. 

Xunldpslity  must  be  expressly  suthorized  to  Issue  rallrosd-sid 
bonds,  p.  346. 

Reaffirmed  In  Bamum  v.  Okolona,  148  U.  S.  895,  87  L.  497,  18  a 
Ot.  639.  Provident  Trust  Co.  v.  Mercer  County,  170  U.  S.  600.  43 
L.  1150,  18  a  Ot  T91,  Mercer  County  t.  Provident  etc.  Trust  Co., 
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72  Fed.  628k  43  U.  8.  App.  21,  and  Brlnkwortb  T.  Grable,  45  N«^ 
651,  63  N.  W.  954. 

FoUowed  in  Hill  r.  Memphis,  134  U.  S.  205,  33  L.  890,  10  8.  Ct 
564,  power  Is  strictly  construed,  power  to  subscribe  does  not  gtre 
power  to  Issue  bonds;  Merrill  ▼.  Montlcello,  138  U.  S.  690,  34  L. 
1076,  11  8.  Gt  448,  power  to  issue  bonds  cannot  be  Implied  to  cmrrj 
out  powers  conferred;  Brenham  t.  German,  etc..  Bank,  144  U.  8. 
185,  186,  36  L.  395,  396,  12  8.  Ct  564,  and  Lehman  ▼.  San  Diego, 
83  Fed.  671,  48  U.  8.  App.  685,  power  to  issue  bonds  cannot  be  in- 
ferred from  power  to  borrow;  Bangor  Sav.  Bank  ▼.  8tillwater,  46 
Fed.  901,  city,  cannot  issue  bonds  in  payment  of  property  It  might 
buy;  Francis  ▼.  Howard  Oounty,  60  Fed.  66,  counties  In  Texas  haye 
no  authority  to  Issue  bonds;  Mercer  County  t.  Provident,  etc.  Trust 
Co.,  72  Fed.  634,  43  U.  8.  App.  21,  deliyery  is  essential  to  validity 
of  bonds;  Baltimore,  etc.,  R.  R.  ▼.  Pumphrey,  74  Md.  112,  21  AtL 
562,  constitutional  requirement  of  publication  Is  mandatory;  Com- 
missioners Wilkes  County  ▼.  Call,  123  N.  C.  312,  81  8.  B.  483,  44 
L.  R.  A.  263,  legislation  must  conform  to  constitutional  require- 
ments. 

Distinguished  in  Brenham  t.  German,  etc.  Bank,  144  U.  8.  IM, 
193,  36  L.  897,  398,  12  8.  Ot  666,  dissenting  opinion,  main  case 
does  not  apply  where  oxpress  power  to  borrow  is  given. 

Bonds.— Right  to  recover  on  lost  bond  does  not  apply  to  bond 
never  issued,  p.  347. 

Township-aid  bonds  did  not  become  operative  In  Michigan  until 
indorsed  by  State  treasurer,  p.  353. 

Approved  In  Mercer  County  v.  Provident,  etc.  Trust  Co.,  72  Fed. 
626,  48  U.  8.  App.  21,  bonds  are  not  valid  until  condition  oo  whldi 
Issued  Is  performed.  Cited  generally  In  Jackson  &  Co.  v.  Pearson, 
60  Fed.  119. 

Townshipw—  Delivery  of  such  bonds  to  treasurer  was  not  delivery. 
In  escrow  passing  title,  p.  352. 

Ballroad's  creditor,  suing  to  Miforce  company's  right  in  bonds, 
is  bound  by  its  laches,  p.  356. 

Towns.— Delivery  of  bonds  to  8tate  treasurer  did  not  creato 
trust  in  his  hands,  p.  856. 

Miscellaneous.— Klrsch  v.  Braun,  168  Ind.  267,  68  N.  ■.  1686^ 
gravel-road  bonds  are  not  negotiable,  and  holdw  must  take  notice 
of  law  under  which  Issued. 

182  U.  8.  357-366,  88  L.  363,  HA8TING8,  BTO.,  R.  R.  v.  WHITNBT. 
Publio  laads  cease  to  be  such  after  entry  at  land  office  and  cer> 

tlflcation,  p.  361. 

Reaffirmed  in  Sioux  City,  etc..  Land  Co.  v.  Griffey,  143  U.  8.  40, 
86  L.  66,  12  8.  Ct.  364,  and  Whitney  v.  Taylor,  158  U.  8.  89,  94,  96, 
89  L.  907,  909,  15  8.  Ct  798,  800.  Approved  in  8turr  v.  Beck,  188 
U.  8.  549,  83  L.  764.  10  8.  Ct  858,  and  McGuirs  v.  Brown,  106  OaL 
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M6»  m  PAc  10CI»  to  U  B.  ▲.  S87,  asd  iL,  rtpftriaa  riglit  sttacbM 
upon  Wng;  Vmij  ▼.  United  StatM,  1J52  U.  &  M4,  88  U  M7.  14 
B.  Ot  681,  eakrj,  meftns  proceedlDgi  as  a  wbolt  to  partect  tltla: 
apokana  Falla.  ate^  Bj.  r.  Zlegler,  91  Fad.  894.  16  U.  8.  App.  472, 
and  Laraen  ▼.  Dragon  By.  ft  Nav.  Co.,  19  Or.  248,  28  Pac.  9T7.  frant 
of  rigbt  of  way  doaa  not  attach  to  landa  entered;  Hartman  t.  War- 
ren, 78  Fad.  160,  40  U.  &  App.  245,  and  Hartmann  t.  Warren.  76 
Fed.  948,  mle  applied  to  entry  under  Indian  treaty;  HIbberA  ▼. 
Slack,  84  Fed.  076,  achool  aactlon  at  anrray  raata  abaolntely  In 
State;  United  Stataa  t.  Garrataoa,  42  Fed.  28,  24,  landa  are  not 
reaenred  for  entry  within  tlmber-cntting  act;  Keane  t.  Brygger,  8 
Waah.  844,  28  Pac  666,  arguendo,  homeateader  may  raatore  land 
to  public  domain  by  roluntaiy.  relinquiahment  See  62  Am.  6L 
Rep.  262,  note. 

Public  landa.— Land  dapartmenfa  declaiona  on  mattera  of  law 
are  not  binding  but  entitled  to  reapect  p.  866. 

Beafflrmed  in  Sturr  r.  Beck,  188U.  8.64a88l4.764,10&Ot 
308,  Heath  ▼.  Wallace,  188  U.  a  682,  84  L.  1068,  11  8.  Ot  884, 
Knight  T.  United  Statea  Land  Aaan.,  142  U.  8.  182,  80  L.  981,  IT 
&  Ot  264,  Bella  t.  Boaa,  64  Fed.  420.  29  U.  &  App.  69,  United 
Statea  ▼.  Winona,  etc  B.  R.,  67  Fed.  968.  82  U.  8.  App.  272,  Michi- 
gan Land,  etc.,  Oo.  r.  Buat  68  Fad.  168,  St  Paul  etc^  By.  t.  Saga, 
71  Fed.  62,  86  U.  8.  App.  840,  Holmea  ▼.  State,  100  Ala.  206,  14 
So.  62,  8t  Paul  etc,  B.  B.  ▼.  Ward,  47  Minn.  46,  49  N.  W.  404,  and 
Johnaon  r.  Bridal  Yell  Lumbar  Co.,  24  Or.  188,  88  Pac  680. 

Public  laada.—  Homeatead  entry  excepta  land  from  railroad  grant; 
on  cancellation  land  reTcrta,  p.  866. 

ApproTed  in  Bardon  t.  Northern  Pac  B.  B.,  146  U.  S.  640,  86  L. 
809,  12  8.  Ct  868,  Whitney  t.  Taylor,  168  U.  8.  89,  89  L.  907,  18 
8.  Ot  798,  Whitney  r.  Taylor,  46  Fed.  617,  Weeka  t.  Brldgman, 
46  Minn.  892,  49  N.  W.  191,  and  Tarpey  ▼.  Madaen,  17  Utah,  861, 
68  Pac.  999,  an  applying  rule  to  pre-emptiona;  Sturr  t.  Beck,  188 
U.  8.  649,  88  L.  764,  10  8.  Ct  888,  United  SUtea  t.  Mlaaourl,  etc, 
By^  141  U.  8.  869,  86  L.  769,  12  8.  Ct  17,  public  granta  alwaya  ex- 
cept prior  granta;  Stewart  t.  Altatock,  22  Or.  187,  29  Pac  666,  and 
Sioux  City,  ate  Land  Co.  t.  Griffey,  148U.  8.40,86L.66,12& 
Ct  864,  prior  homestead  la  excepted  from  railroad  grant;  United 
Statea  r.  Southern  Pac  B.  B.,  146  U.  S.  604.  86  L.  1100.  18  8.  Ct 
169,  Wlaconain  Cent  By.  t.  Forsythe.  48  Fed.  887,  and  Northern 
Pac  B.  B.  T.  Huaaer.  etc.  Co.,  68  Fed.  1000,  84  U.  6.  App.  66,  all 
applying  rule  where  prior  railroad  grant  la  forfeited;  Monroe  Cattle 
Co.  T.  Be<±er.  147  U.  8.  67,  87  L.  77,  18  8.  Ct  221,  during  ninety 
daya  allowed  Texaa  pre^mptor  to  make  payment  hla  land  la  re- 
aerred  fh>m  railroad  grant;  Weeka  ▼.  Bridgman,  100  U.  S.  646,  40 
L.  204.  16  S.  Ct  74,  rule  appllea  where  pre-emptor  la  contesting  hia 
right  at  time  of  grant;  Northern  Pac.  B.  B.  t.  Colbum,  164  U.  8. 
887,  41  L.  480c  17  8.  Ct  99.  mere  occupancy  is  not  aufidant  but 
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entry  to  laitlatloB  of  right;  NoitlierB  Pac  R.  R.  r.  Sanders,  106  U.  S. 
682,  41  L.  1143,  17  8.  Ot.  075,  rolo  Applied  to  mineral  lands  rejected 
as  non-mineral;  Whitney  r.  Taylor,  45  Fod.  618,  6atft»  orfgfaial  entry 
need  only  bo  prima  fade  Talid;  Northern  Pac.  R.  R.  t.  Sanders,  4i 
Fed.  184,  7  U.  S.  App.  47,  land  Is  subject  to  mineral  location  mitll 
ronto  Is  fixed;  Amackar  ▼,  Northern  Pac.  R.  R.,  68  Fed.  8S1«  15 
U.  S.  App.  279,  where  act  of  1880  restored  rights  to  homesteader 
which  had  been  forfeited;  Sonthem  Pac.  R.  R.  r.  Brown,  75  Fed. 
90.  44  U.  8.  App.  620,  rule  applied  to  erroneons  Mexican  snrrey; 
Peers  t.  Delnchl,  21  Nev.  170,  171,  26  Pac.  230,  land  la  exempt 
where  declaratory  statement  Is  filed;  Shiver  ▼.  United  States,  159 
U.  S.  494,  40  L.  282,  16  S.  Ct  55,  arguendo,  land  nnttl  patent,  re- 
mains public  within  statute  forbidding  waste;  Northern  Pac.  R.  R. 
y.  Gannon,  54  Fed.  258,  7  U.  S.  App.  507,  arguendo,  land  Is  subject 
to  mineral  location  until  route  Is  fixed;  Darls  t.  Magonn,  109  Iowa, 
326.  80  N.  W.  429,  arguendo,  after  reinstatement  of  vroneona  can- 
cellation, land  Is  subject  to  taxatl<m. 

Distinguished  in  United  States  ▼.  Union  Pac  Ry.,  61  Fed.  148, 
mere  filing  declaratory  statement  does  not  exempt  from  railroad 
grant;  Hamilton  t.  ^>okane,  etc.,  Ry.,  2  Idaho,  905,  28  Pac  410, 
rule  does  not  apply  to  grant  of  right  of  way;  Herrington  r.  Clark. 
56  Kan.  649,  44  Pac.  626,  railroad  takes  up<m  cancellation  of  entry 
before  selection  of  Indemnity  lands;  Jamestown,  etc,  R.  R.  t. 
Jones,  7  N.  Dak.  624,  76  N.  W.  228»  upon  cancellation  of  entry, 
right  of  way  attaches. 

132  U.  S.  867-879,  S3  L.  378,  KI/EIN  t.  HOFFHEIMER. 

Bridenoe.— Acts  of  debtor  and  creditor  in  transferring  accounta, 
and  later  in  distributing  assets  among  other  creditors,  are  part  of 
res  gestae,  p.  373. 

Approved  In  Daugherty  t.  Bogy,  —  Ind.  Tet.  — ^  53  8.  W.  548, 
contract  to  adrance  rents  and  a  mortgage  held  one  transaction. 

.  Vrandnlent  oonTeyancea.—  Vendor's  statements  in  ▼endee^s  pres- 
ence after  transaction  bind  latter,  p.  874. 

Vraudulont  conToyances.^  Burden  Is  on  creditor  taking  insolrenf  s 
notes  and  accounts,  to  show  fairness,  p.  877. 

Reaffirmed  in  Daugherty  t.  Bogy,  —  Ind.  Ter.  — ^  53  8.  W.  549, 
Followed  in  Treusch  v.  Ottenburg,  54  Fed.  878,  6  U.  S.  App.  408, 
creditor  must  have  knowledge  of  fraudulent  Intent  and  participate 
therein. 

Vrandnlent  oonToyancea.—  Giving  preferred  creditor  more  than 
debt  is  reasonably  worth  Is  fraudulent,  p.  378. 

Reaffirmed  hi  Daugherty  v.  Bogy,  —  Ind.  Ter.  — ,  58  S.  W.  640. 

Distingnlshed  in  Davis  ▼.  Schwarts,  155  U.  S.  689,  89  L.  294,  15 
&  Ot  240,  debtor  may  azecnte  nortgaga  for  mora  than  prafarred 
creditor's  dainiL 
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ItMidntait  OQAToyaacis.—  Gredltor  frandalMitlj  taktef 
aeoonnts  of  debtor  la  liable  for  cUdms  of  otben,  ^  819L 

BeaiBimed  la  Dauchertyi  t.  Bogy,  —  Ind.  Ter.  — ^  St  8i 


U.  8.  879-^98,  S8  L.  Ser.  BRADLBY  T.  CLAFI/Df. 
Quleilnc  titla—  Oredltor  recelrlng  cooTeyaiiee  from  creditor  may 
ime  him  to  perfect  hie  title,  p.  888. 

Huaband'a  fraudulent  conTeyaiice  does  not  merge  mortgage  ghren 
wife  In  Louisiana  for  monejrs  held  by.  him,  p.  889. 

Husband  and  wife.— In  Lonlsiana  wife  has  mortgage  ea  bus- 
band's  realty  for  money  held  by  him,  p.  880. 

Husband's  fraudulent  conreyance  to  wife  win  not  deftet  bsr 
mortgage,  p.  890. 

Not  cited. 

188  U.  8.  89^-406»  88  L.  87a  A7ER8  T.  WATSON. 

Tintneos'  attention  must  be  called  to  testimony  btfore  tt  can  be 
used  to  impeach  him,  p.  40i. 

Approved  in  Carpenter  t.  State,  82  Ark.  806,  86  8.  W.  906,  btfore 
statements  before  grand  jury  can  be  used  witness  must  be  asked 
If  he  made  them;  State  t.  Wiggins,  60  La.  Ann.  383,  23  So.  335, 
doctrine  holds  though  witness  be  absent  or  dead;  McNeally  t.  State, 
6  Wyo.  66,  36  Pac.  826,  witness  may  be  recalled  for  the  purpose. 

Distinguished  in  Mattox  ▼.  United  States,  166  U.  8.  263,  264,  89 
Lb  414,  16  8.  Ct.  844.  dissenting  opinion,  majority  holding  death  of 
witness  works  no  exception. 

Witness'  testimony  In  former  suit  cannot,  after  death.  Impeach 
deposition  unquestioned  before,  p.  404. 

Distinguished  In  Mattox  r.  United  States,  166  U.  8.  247,  89  L. 
412,  16  8.  Ct  841,  stenographic  report  of  testimony  may  be  used 
on  second  trial  In  criminal  case,  where  witness  is  dead. 

Mlscellaneoaa.— Ayers  t.  Watson,  187  U.  a  686,  84  Li.  804,  U  & 
Ot2DL 

182  U.  8.  406^16,  88  L.  896,  HUMB  T.  UNITED  8TATE8. 

Contraeta.— Law  court  will  give  damages  party  is  equitably  en- 
titled to  for  breach  of  unreasonable  contract  p.  418. 

Reaffirmed  In  Nevada,  etc  Syndicate  ▼.  National  Nickri  Co.,  96 
red.  166. 

Contracts.— In  general  assumpsit  on  special  contract  executed, 
express  contract  is  only  evidence  of  consideration,  p.  418. 

Contracts.— In  special  assumpsit  express  promise  llxea  measure 
of  dam«pe«.  p.  41 S. 

Contract  being  unconscionable  on  face.  Inference  of  fraud  la  auffl- 
cleat  to  sustain  defensb  at  law,  p.  414. 

Offlceia.—  Persons  dealing  with  public  officers  must  know  tbair 
authority,  p.  414^ 
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▲ppiOTed  in  Tacoma  ▼.  Tacoma  Light,  etc.,  Co.,  17  Wash.  467, 
00  Piac  96;  diaapproTliic  8.  (X,  Infra,  his  tmainefls  skin  la  with  such 


Dtadngulahed  In  Tacoma  ▼.  Tacoma  Light,  etc,  Oo.,  16  Wash. 
294,  296,  47  Pac  769,  dty  can  recoTar  on  ground  of  fraud  only 
on  same  proof  aa  an  indlyldaal. 

TTnitad  S^tea.— Olalmanf  a  fraud  In  aralllng  himaelf  of  clerical 
anor  la  not  mitigated  bj  offices  negligence,  p.  414. 

TTnlted  States.— Tliat  claimant  did  not  profit  on  contract  will 
net  warrant  recovery  of  extortionate  price,  p.  416. 

182  U.  6.  415-444,  8t  L.  411,  GRQENB  t.  TAYLOR. 

Limitationa.— Conveyance  by  bankruptcy  aaalgnee  cannot  remove 
bar  of  atatute  aa  agalnat  grantee,  p.  44!2. 

Reaffirmed  In  Rock  ▼.  Dennett,  166  Biaaa.  SOI,  60  N.  B.  171.  ated 
In  Bowen  ▼.  Delaware,  etc.,  R.  R.,  158  N.  Y.  461,  60  Am.  fit  Rep. 
670,  47  N.  B.  009,  adverae  claim  must  have  arlaoi  while  tl^  waa 
te  bankrupt. 

Llmitationa.— New  period  of  limitation  la  not  Initiated  by  aale 
by  assignee  In  bankruptcy,  p.  448. 

Reaffirmed  In  PearsaU  v.  Smith,  140  U.  8.  287,  87  L.  717,  18  S. 
Ot  836.  FoUowed  In  CoryeU  v.  Klehm,  167  m.  477,  41  N.  B.  868, 
solt  based  on  claim  of  assignee  aa  trustee,  adverse  to  beneficiary, 
ta  within  Federal  atatute. 

Distinguished  In  Sessions  v.  Romadka,  146  U.  8.  51,  86  U  618,  12 
9.  Ot  806,  where  assignee  abandona  a  right  of  action,  general 
ptatute  applies. 

Bankraptcy.—  Rights  of  creditors  to  redeem  from  foreclosure  are 
auch  aa  paased  to  assignee,  p.  444. 

Bankmptey.— Creditor's  right  to  redeem  under  judgment  la 
waived  by  procuring  aale  by  assignee,  p.  444. 

182  U.  a  446-464,  86  L.  422,  McGILLIN  v.  BBNNBTT. 

Appeal.—  Party  offering  evidence  cannot  object  to  Its  admlaslon, 
p.  462. 

Payment  should  be  applied  to  aum  first  due,  p.  468. 

Payment  In  cash,  in  lieu  of  which  deed  was  to  be  given,  becomes 
due  on  failure  to  deliver  deed  as  agreed,  p.  454. 

F\>llowed  In  Bamum  v.  Green,  —  Colo.  App.  — ,  57  Pac.  760.  where 
judgment  creditor  receives  a  conveyance  In  aatlsfactlon,  hla  as- 
signee may  maintain  money  demand. 

182  U.  &  454^50,  88  U  408,  ROBBRTSON  v.  GBRDAN. 

Customs* — Ivory  pieces  for  piano  keys  are  dutiable  aa  manufac- 
tures  of  Ivory,  not  musical  instruments,  p.  457. 

Distinguished  In  Isaacs  v.  Jonas,  148  U.  &  654,  87  L.  606,  18  8. 
Ot  679,  prepared  cigarette  paper  la  dutiable  as  *'  smokers'  articles** 
and  not  as  "  manuf  acturea  of  paper." 
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That  pieces  are  to  t>e  used  solely  for  mosScsl  tBstm- 
Bot  render  them  so  dudsble,  p.  460. 

AypsoTed  In  United  SUtes  ▼.  Schoyerling.  146  U.  8.  81,  M  L. 
18  8i.  Ot  26^  finished  gnnstocks  are  not  dutiable  as  guns;  Oed- 
T.  Xhilted  States,  71  Fed.  050,  painted  door  panels  are  net 
tatlaMe  as  manufactures  of  wood,  hot  as  paintings  In  alL 

188  U.  &  46(M04,  88  U  892,  ROBBRTSON  ▼.  ROSE^THAIa 

Onstoms. —  Hair-pins  are  dutiable  as  manufactures  of  Iron  er 
steel,  p.  808. 

▲pproTSd  In  Bredt  t.  United  SUtes,  66  Fed.  487,  *« blankets'* 
held  not  to  Include  woolen  belts  or  blankets  for  printlnf  machine. 

Onstoms  act  oC  1888  did  not  abolish  distinction  between  hair- 
pins and  **  pins,  solid-headed  or  other,"  p.  464. 

Approved  In  White  ▼.  United  Statea,  66  Fed.  790.  manufactures 
9t  jute  and  flax  are  not  dutiable  as  burlaps  under  act  of  189a 

182  U.  &  464-472,  83  L.  426,  PBNNIB  Y.  RBia 
heading.— Demurrer  admits  only  allegadons  of  fact,  p.  460. 

neadlng.—  Demurrer  does  not  admit  correctness  of  constmctloD 
vf  statute  bj  plea,  p.  470. 

Weafflrmed  In  Woodruff  ▼.  New  York,  eta,  R.  R.,  60  Oonn.  OOr 
86  AtL  81,  Norman  ▼.  Kentucky  Board  of  Managers,  88  Ky.  647, 
20  a  W.  908,  18  L.  R.  A.  568,  and  Alexander  t.  School  District  62 
▼t  277,  18  AtL  906.  Followed  in  Woodstock  t.  Hancock,  62  Vt. 
861,  18  AtL  008,  where  complaint  relies  on  statute,  court  will  look 
to  it  and  take  allegations,  as  Intended,  to  meet  it 

has  DO  Tested  rtght  in  amount  added  to  salary  and  i«^ 
in  penaloo  fund,  by.  sUtnte,  p.  47L 


U.  8.  472-478.  83   L.  400,   WB8TIDRN   UNION  TBL.   OO.   t 
AJLABAMA  BOARD  OF  ASSESSMENT. 
Owurts.—  Supreme  CJourt  may  review  Bute  decision  upholding  tax 
en  telegraph  company  contrary  to  Federal  hiws,  p.  478. 

Oommerco.— State  cannot  tax  receipts  from  interstate  messages, 
iMt  It  may  tax  intrastate  messages,  p.  478. 

Approred  in  Padflc  Express  Co.  t.  Selbert  142  U.  8.  MO,  88  L. 
1688,  12  a  Ct  282,  and  Pacific  Express  Co.  ▼.  toelbert  44  Fed  316 
^te  may  tax  expressage  within  its  borders;  8t  LouU  t.  Western 
Union  Tel.  Ot>..  148  U.  a  106,  87  U  386.  13  8.  Ot  490.  charge  for 
crectiBg  poles  In  streets  Is  not  a  tax;  Postal  Telegraph,  etc  Col  v 
Oharieston.  168  U.  8.  608,  88  L.  874,  14  8.  Ct  lOOT.  snd  Western 

h'^I^L^^  \  ?y,5^°^"-  ^  ^^-  ^  ^^*y  »*y  ««Po^  Mc«e 
IT  MM  loelMIng  Interstate  or  goyemmental  business;  Gibson  Coanty 

1  '^■"'  ^'  ^'  ^ -  48  Fed.  678,  Pullman  car  business  wlthh, 
the  •tate  may  be  taxed;  Webster  ▼.  Bell.  68  Fed.  184,  26  U.  a  App 


> 


132  U.  &  47S^485  Notes  on  U.  S.  Beporti.  8«8 

S79,  clt7  Ucense  mast  discriminate  between  Intrastate  and  Intar- 
state  business;  Smith  ▼.  Leavenwortb,  5  Kan.  App.  16D»  48  Fac. 
925,  onder  ordinance  taxing  express  companies  for  bmrtnsas  sk- 
cIoslTely  in  city,  company  doing  business  outside  cannot  be  taxed; 
Western  Union  Tel.  Co.  t.  Fremont,  39  Neb.  706.  68  N.  W.  419.  26 
L.  R.  A.  708  (see  dissenting  opinion,  80  Neb.  714,  68  N.  W.  422,  26 
li.  R.  A«  705),  city  may  impose  license  upon  messages  between  It 
and  points  within  State;  Western  Union  TeL  Co.  v.  Bright,  90  Va. 
7^,  20  S.  B.  147,  statute  Imposing  penalty  for  failure  to  deliver  Is 
not  InTmlid.    eee  44  Am.  St  Rep.  916,  note. 

Oommerce.—  Interstate  telegraph  messages  are  elements  of  inte- 
state commerce,  uncontrollable  by  State,  p.  473. 

Approved  in  Western  Union  Tel.  Go.  y.  Fremont,  89  Neb.  708, 
707,  58  N.  W.  419,  26  L.  R.  A.  702,  703,  supra;  Telegraph  Ck>.  ▼. 
Mellon,  100  Tenn.  433,  45  S.  W.  444,  arguendo,  company  engaged 
In  interstate  business  Is  not  relieved  from  negligence  in  failing  to 
deliver  message;  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  717. 
11  &  E.  112,  8  Ll  R.  A.  436,  and  n.,  dissenting  opinion,  majority 
holding  compensation  must  be  made  for  use  of  highways. 

132  U.  8.  478-486,  33  L.  400,  RIO  GRANDE  R.  R.  v.  GOMILA. 

Courts.— Debtor's  property  In  custody  of  Federal  cotot  does  not 
pass  to  control  of  State  Probate  Court,  p.  481. 

Approved  In  6tralne  v.  Bradford  Savings,  etc.,  Co.,  88  Fed.  572, 
proceedings  to  wind  up  corporation  do  not  deprive  Circuit  Court  of 
jurisdiction  of  stockholder's  suit 

Distinguished  In  Walker  v.  Brown,  58  Fed.  32,  arguendo,  creditor 
of  estate  cannot  maintain  bill  against  administrator  for  accounting 
except  in  case  of  fraud;  Brochon  v.  Wilson,  91  Fed.  619,  63  U.  8. 
App.  529,  530,  statute  providing  that  general  assignm^it  shall  dis- 
solve levy  does  not  Interfere  with  jurisdiction  and  applies  te  Fed- 
eral court. 

Oonrts.—  Property  in  custody  of  Federal  courts  sannot  be  dis- 
turbed by  State  procedure,  p.  481. 

Reaffirmed  in  Central  Nat  Bank  ▼.  Stevens,  169  U.  B.  461,  42  L. 
817,  18  a  Ct  418,  Central  Nat  Bank  v.  Hasard,  49  Fed.  296, 
BlydMistein  ▼.  New  York  Security,  etc.,  Co.,  50  Fed.  13,  and  Heaton 
V.  Thatcher,  59  Fed.  731.  Approved  In  Cellinger  v.  Philippl,  133 
U.  &  267,  88  Ia  617,  10  S.  Ot  269,  under  writ  of  Federal  court 
estate  of  an  Insolvent  being  administered  in  State  court  cannot 
be  seised;  Ball  v.  Tompkins,  41  Fed.  490,  rule  i4H>lied  vice  versa; 
Ahlhauser  ▼.  Butler,  60  Fed.  706,  rule  is  restricted  to  such  pro- 
eedurs  as  Invades  custody  of  court;  Rothchild  v.  Hasbrouck,  65 
Fed.  287,  property  in  hands  of  assignee  Is  not  in  custodla  legis  so 
as  to  prevent  Federal  court  acting  In  reference  thereto;  Wadley 
V.  Blount  65  Fed.  674,  comity  does  not  require  one  court  to  allow 
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•notlMr  1)9  me  tts.pleadlnffi  and  deposttioni;  Adams  ▼.  MarcantOa 
Tnurt  €k>M  66  Fad.  620,  80  V.  8.  Api».  2M,  role  applied  rice  Teraa; 
actual  aetanre  la  not  neceaaary;  Hat^  t.  Bancroft-nompaon  Oe., 
67  Fed.  806,  where  State  court  haa  acquired  Jurisdiction  Federal 
conrt  will  refnae  to  proceed  on  credltor'a  Mil  anbaeqnently  filed; 
Oompton  T.  Jeanp,  66  Fed.  279,  SI  U.  8.  App.  486,  court  hsTinc 
poaaeaakm  haa  jurladictlon  of  ancillary  suit,  independent  of  dtiaen- 
■hip;  Harka  y.  Harka,  75  Fed.  833,  where  same  suit  la  hroufht  in 
tiro  courta,  first  ohtainlnf  jurisdiction  should  he  allowed  to  pro- 
ceed; Qaj  ▼.  Brierfield  Goal,  ete.,  Oo.,  M  Ala.  817,  88  Am.  St  Bap. 
188,  U  te.  868^  16  L.  B.  A«  670,  creditor  maj  aaaall  foreclosure 
proceedinga  agalnat  Inaolvent  corporation  on  ground  of  fraud;  Frank 
▼  Wedderln,  68  Fed.  681,  80  U.  8.  App.  820,  arguoida 

Diatinguiahed  in  Brochau  ▼.  Wilson,  81  Fed.  616,  63  U.  8l  An». 
629,   030. 

Oourts.—  Federal  court  cannot  aurrender  proper Ij  aelsed  on  eze^ 
cutton  untn  purpoae  accomplished,  p.  484. 

lilsceDaneous.— Cited  In  Wyeth  Hardware  Oo.  ▼.  Lang.  127  Ma 
246,  46  Am.  8t  Rep.  627,  29  8.  W.  1011,  27  L.  R.  A.  668,  affirming 
64  Mo.  App.  158.  Incidentally;  Renier  ▼.  Hurlbut  81  Wla.  82,  29 
Am.  8t  Rep.  656^  60  N.  W.  785,  Indebtedneaa  of  foreign  corporation 
to  dtlien  haa  no  attua  out  of  State  for  purpoae  of  gamlahment 

182  U.  &  48T-490,  88  L.  421,  DRAYO  ▼.  FABBL. 

Bquitj.— 8wom  anawera  reapouaiye  to  bill  are  evidence  fMr  de- 
fendant p.  469. 

Approved  In  Prentlaa  Tool,  etc,  Co.  ▼.  Qodchaux,  66  Fed.  288,  86 
U.  8.  App.  68,  holding  allegatlona  reaponaiye. 

Oanrta.— State  statute  aa  to  examination  of  wltneaaea  la  InappB- 
cabla  to  equity  ault  in  Federal  court  p.  490. 

WltBsaaea.— Plaintiff  examining  defendant  under  Pennaylranla 
aCatvIe  cannot  deny  value  of  that  testimony,  p.  400. 

Appellate  court  wHI  net  disturb  lower  court'i  findings  of  fbeC 
unless  error  is  dear,  p.  490. 

Approved  in  Stuart  ▼.  Hayden,  169  U.  a  14,  42  L*.  648^  18  &  Ct 
278,  and  Harding  t.  Glddfnga,  78  Fed.  838,  84  U.  6.  App.  642,  re> 
affirming  rule;  Towson  ▼.  Moore,  178  U.  8.  24,  19  &  Ot  886^  rule 
is  equally  applicable  in  equity  and  admiralty. 

182  U.  «.  491-501,  86  L.  406.  ROBKRTSON  ▼.  BRADBORT. 

Oistoma.-- ProTlaloa  In  act  1888,  repealing  requirement  aa  Is 
cost  of  transportation,  operated  on  paaaage,  p.  498. 

Approyed  in  United  Statea  r.  Obong  8am,  47  fM.  868,  under  tiM 
act  a  Ohineae,  coorlcted  of  being  unlawfully  In  United  8tatH^ 
appeal  Is  DIatrlct  Court  thoogh  treaty  be  mtd  inlUUC 

Tsk  XI-64 
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OustomB.—  Since  act  of  1883  cost  of  goods  camiot  Indnde  cost  of 
transportation,  p.  499. 

Customs.— Mistake  in  including  cost  of  transportation  may  bs 
corrected  by  importer  without  entry,  p.  600. 

Approved  in  United  States  t.  Zoricaldy,  Tl  W9d»  066^  Importer 
may  correct,  though  appraiser  has  pro  forma  approrsd  Inyolce  as 
correct 

Customs.—  Deficiency  from  loss,  not  shrinkage,  warrants  reduc- 
tion: damage  necessitates  appraisement  p.  600. 

Approved  In  Merwln  t.  Magone,  70  Fed.  T77,  86  U.  &  App.  741, 
plaintifT  must  give  satisfactory  proof  that  part  of  cargo  did  not 
arrive;  United  States  v.  Park,  77  Fed.  009,  report  of  deficiency  by 
assistant  appraiser  is  sufficient  evidence. 

Customs.— Payment  of  illegal  duty  in  order  to  get  goods  Is  not 
voluntary,  p.  501. 

Distinguished  in  LitUe  v.  Bowers,  134  U.  8.  660.  83  Ll  1020,  10  a 
Ot  822,  voluntary  payment  of  tax  pending  lltlgatiOD  leaves  no 
controversy. 

182  U.  S.  501-{K)8,  83  L.  397,  MUU/E>R  v.  NORTON. 

Aasignment  for  creditors  directing  conversion  Into  cash  does  sot 
permit  of  sale  on  credit  p.  507. 

Approved  In  In  re  Palllser,  136  U.  &  263,  34  T>.  517,  10  S.  Ct 
1066,  sale  of  postage  stamps  on  credit  is  not  sale  for  cash,  ftee 
68  Am.  St  Rep.  78,  note. 

Aasignment  for  creditors  allowing  sale  on  credit  Is  not  void  oo 
face,  p.  507. 

Aasignment  for  creditors  is  not  void  In  Texas  because  to  twe 
assignees  instead  of  one,  p.  508. 

Approved  in  Peters  v.  Bain,  133  V,  8.  668,  88  L.  706,  10  6.  Ct 
860,  and  Bank  of  Little  Rock  v.  Frank,  63  Ark.  28,  68  Am.  St  Rep. 
78,  87  &  W.  408,  If  invalid  may  be  separated  trom  valid  part  deed 
may  be  sustained. 

182  U.  S.  509-^18,  88  L.  488,  IDAHO,  VTO,  IMPROVIDBfmiT  Oa 
V.  BfiADBURY. 
▲ppeaL— Transcript  must  be  filed  at  return  term,  p.  512. 

Appeal  —  Record  may  be  withdrawn  to  correct  certSflcatioo  where 
It  Is  too  late  to  take  new  appeal  or  writ  p.  616. 

Actions.—  In  Idaho  Territory  there  is  but  one  form  for  adminis- 
tering legal  and  equitable  remedies,  p.  618. 

Approved  in  Perego  v.  Dodge,  168  U.  B.  164,  41  L.  116,  16  8.  Ot 
^3,  construing  Utah  code;  State  v.  Saunders,  66  N.  H.  76,  In  soil 
for  injunction  against  a  nuisance,  defendant  is  not  entitled  to  jufj 
as  of  right;  Maxfleld  v.  West  6  Utah,  880,  ^  Pac  96,  fundamental 
principles  of  equity  are  not  abolished  by  the  code. 
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Jndgmeot  9i  t«rrltorial  Supreme  Court  to  rarieiwAtle 
mij  OD  questiooe  of  law,  p.  618. 

Beafflraied  In  Starr  y.  Beck,  188U.  &Ma,88U1«8,IOS.Ot 
862,  and  MarehaU  ▼.  Bnrds,  172  U.  8.  094,  10  &  Ot    2BS. 

Oonrt8«— Appeal  onlj  nee  to  reriew  jndgmeiit  cC  terrttorfail  oonrt 
In  trial  without  jory,  p.  614. 

Reaffirmed  in  Marshall  ▼.  Bnrtla,  172  U.  &  684,  10  &  Ot  292. 

Courts. —  On  appeal  from  territorial  court  only  sofllcleacy  cC  facts 
to  support  judgment  is  reviewable,  p.  614. 

Reaffirmed  in  Starr  ▼.  Beck,  133  U.  S.  &^  83  L.  763,  10  &  Ot  362. 
Smith  ▼.  Gale,  144  U.  a  626,  86  U  627,  12  S.  Ct  679,  San  Pedro, 
etc,  Co.  ▼.  United  States,  146  U.  S.  180,  86  L.  914,  13  S.  Ct  96, 
Mammoth  Min.  Co.  ▼.  Salt  Lake  Mach.  Co.,  161  U.  8.  450,  3S  L. 
280,  14  a  Ct  886,  Haws  t.  Victoria,  etc.,  Min.  Co..  160  U.  S.  818, 

40  U  489,  16  a  Ct  286,  Sallna  Stock  Co.  ▼.  Saiina  Creek  Co.,  168 
U.  a  lis,  41  L.  96,  16  S.  Ct  1039,  Grayson  t.  Ljnch,  163  U.  S.  473, 

41  L.  232,  16  S.  Ct  1066.  Bear  Lake  Irr.  Co.  t.  Garland,  164  U.  a 
18,  41  L.  884,  17  a  Ct.  12.  Harrison  ▼.  Perea,  168  U.  a  823,  42  L. 
482,  18  a  Ct  188,  and  MarshaU  v.  BarUs,  172  U.  a  684,  19  S.  Ct 
292. 

Action  to  foreclose  mechanic's  lien  is,  in  Idaho,  in  natnre  of  suit 
in  eqaity,  p.  616. 

Approyed  in  FleiUs  ▼.  Richardson,  147  U.  a  646.  87  L.  276,  18 
8.  Ct.  432,  summary  proceedings  for  foreclosure  under  Louisiana 
code  are  in  equity;  Cameron  t.  United  States,  148  U.  a  305,  87 
L.  460.  IB  a  Ct  697,  suit  to  prerent  onlawfol  occupancy  of  puhttc 
lands  is  summary  proceeding  in  eqaity;  Sheffield  Pomace  Co.  t. 
Wltherow.  149  U.  a  679.  87  L.  866,  18  S.  Ct  989.  where  State  gives 
remedy  in  law  or  eqaity.  Federal  courts  may  proceed  in  equity; 
Mammoth  Min.  Co.  ▼.  Salt  Lake  Mach.  Co.,  161  U.  a  460,  88  L. 
280.  14  8.  Ct  886,  rale  applied  to  Utah  statute;  State  ▼.  Saunders. 
66  N.  H.  78,  on  injunction  against  liquor  nuisance.  Jury  Is  not  mat- 
ter of  right 

Courts.—  Appeal  only  lies  to  review  decree  in  suit  on  mechamic^s 
Hen  in  territorial  court  p.  616. 

iLpproTed  In  Nelson  ▼.  Lowndes.  96  Fed.  642,  appeal  is  proper 
mode  of  reriew  In  eqaity. 

Xqoity  court  need  not  submit  issue  to  Jury;  if  It  does  so  It  may 
disregard  finding,  p.  616. 

Reaffirmed  in  Kohn  y.  McNulU.  147  U.  a  240.  87  L.  162.  18  a  Ot 
89a  Perego  ▼.  Dodge.  163  U.  a  166,  41  U  117,  16  a  Ct  974, 
FUppin  T.  Kimball,  87  Fed.  259,  69  U.  a  App.  6,  Mazlleld  t.  West 
6  Utah,  860,  94  Pac  98.  and  SUte  ▼.  Saunders.  66  N.  H.  7a  Cited  In 
Merrm  ▼.  Floyd,  60  Fed.  880.  6  U.  a  App.  90;  argoendow 
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AppeaL — Aeceptanee  cC  Jury's  tedlngs  to  ditcreCiiNMij  wldi 
equity  eoort,  and  not  subject  of  exception,  p.  611 

lCeehanifi'8  liens.— Def aidant  having  accepted  sad  «sed  work 
cannot  object  that  dimensions  were  Incorrect,  p.  SIT. 

Bvldenoe  of  actual  want  of  authority  must  accompany  dsfsod- 
anf  s  offer  to  prove  plaintiff  knew  it  p.  617. 

112  U.  &  616-604,  8S  L.  440,  lONGEIl  MFG.  OO.  ▼.  BAHN. 

Iffaster  Is  liable  for  all  negligent  acts  of  servant  within  scope  sf 
employment,  p.  522. 

JCaster  and  serrant  relation  exists  where  employer  has  right  to 
specify  work  and  manner  of  performing  It,  p.  623. 

Approved  in  Wilson  v.  Sioux,  etc.,  Min.  Go.,  16  Utah,  806^  62  Pac 
627,  employee  engaged  1^  foreman  of  mine  is  servant  of  owner. 

Xaster  Is  not  relieved  by  contract  stipulation  that  agent»  who  to 
servant,  shall  not  use  former's  name,  p.  623. 

182  U.  8.  624-^1.  88  L.  447,  SUGG  v.  THORNTON. 

Appearance  to  challenge  Judgment  on  non-Jurlsdlctloiial  grounds 
Is  general  appearance,  p.  680. 

Approved  in  Hambelton  v.  Glenn,  72  Hd.  867,  20  AtL  128,  partjr 
cannot  assail  a  Judgment  on  grounds  that  were  or  might  have  been 
availed  of  In  his  pleadings;  Speer  v.  Burlingame,  61  Mo.  App.  84, 
application  for  change  of  venue  makes  a  general  appearance. 

Constitutional  law.— Notice  to  non-resident  being  of  no  binding 
force  is  not  undue  process,  p.  630. 

Judgmsixt  against  firm  binds  resident  personally,  but  non-restdont 
only  as  to  firm  assets,  p.  630. 

AiH;>roved  in  TiUlnghast  ▼.  Boston  Co.,  89  S.  C.  486^  18  a  ■.  124, 
22  L.  R.  A.  68,  arguendo,  service  on  foreign  eoiporatlon  applies  only 
in  proceedings  In  rem. 

182  U.  8.  681-638,  88  L.  460,  PACIFIC  EXPRBSB  CO.  ▼.  MAUH. 
Judgmsixt  may  be  remitted  in  part  by  party,  and  If  not  done  am 
leave,  court  may  correct  record  at  term,  p.  637. 

8et-off.— Reconvention,  under  Texas  law,  to  cross-demand 
extensive  than  set-off  or  recoupment,  p.  637. 

AppeaL— Plaintiff's  allegation  of  negligence  and  denial  of 
tributory  negligence  being  sustained,  dismissal  of  counterclaim  to 
harmless,  p.  637. 

BxoeptionSy  while  they  may  be  signed  nunc  pro  tunc,  most  mp- 
pear  affirmatively  to  have  been  taken  before  Jury,  p.  688. 

Reaffirmed  in  HcKown  v.  Powers,  86  Me.  296,  29  AtL  1080.  Al- 
lowed in  Reagan  v.  Aiken,  188  U.  8.  114,  84  L.  896,  11  fi.  Ot  284. 
It  is  too  late,  on  motion  for  new  trial,  to  tender  exception  to  charge; 
Stevenson  v.  Barbour,  140  U.  a  48,  86  Ll  888^  U  &  Ot  890.  Supreme 


Oonrt  aflbrms  whcra  no  •mora  are  pracntad;  Blchmond,  cte^  R.  R. 
▼.  UeOm.  00  fM.  90T,  S  U  &  App.  88,  bffl  atgned  after  term  Is  tm 
lata;  Bdgamoora.  ale.  Works  ▼.  rialds,  68  Fed.  174,  8  U.  &  ▲». 
44a.  aetloo  SB  motton  for  new  trial  la  not  rerlewable  on  writ  of 
error. 

Appeal*—  IndkatloB  that  croaa-damand  waa  to  glra  JorladlctloB. 
fomlahea  color  for  dlmnlasal,  p.  638L 

Ai^rored  In  Danar  ▼.  PtronI,  141U.  a.l28,86L.668,Ua.Ct 
988L  fiinlt  In  ayerments  of  dtlzenshlp  cannot  ba  cored  bir  aTaraMnta 
la  ramlttltar  of  part  of  Judgment. 

182  U.  a  888-«»»  88  Ll  480,  PAUL  T.  OULLVU. 

Partnera  may  determine  basis  of  sharlnf  proflta  and  losses  r^ 
gardleaa  of  contrlbotlona,  p.  000. 

ApproTed  In  Dnden  t.  Maloy,  68  Fed.  187.  26  U.  ft.  App.  187.  mat> 
tera  wholly  between  partners  are  to  be  determined  Iqr  snch  acrea> 


Partnsrahipw—  One  aareelng  to  manage  baslneaa  and  shara  piaAta 
and  loaass  la  partner,  p.  660. 

Partnsffy  who  la  general  manager  and  holda  power  of  attocnej* 
may  repreaent  Arm  In  assignment  for  creditors,  p.  662. 

Ai^rored  In  Parker  t.  Brown,  86  Fed.  600,  66  U.  &  App.  861,  to 
aMka  dead  of    aaalgnment  a  partner  moat   haTO  eooasnt  ef   all 


183  U.  a.  664-666^  88  Ll  442,  HALB  ▼.  AKER8. 

Oscrta^—  finprema  Oonrt  will  not  rerlew  State  decision  where 
Federal  qnestlon  raised  waa  unneceaaary  thereto,  p.  664. 

Bealilrmed  In  Hopklna  t.  McLore,  183  U.  a  880,  88  U  668,  10  8w 
Ot  400,  Hammond  ▼.  Johnston,  142  U.  8.  78,  86  L.  942,  12  &  OL 
1^  and  Beattr.  ▼.  Benton,  185  U.  8.  264,  84  L.  127,  10  8.  Ct  76L 
TMamtA  In  Ban  Francisco  ▼.  Itsell  138  U.  8.  66,  88  L.  671.  10  & 
Ot  M2,  when  decision  of  Federal  qnestlon  was  nnneccasary  and 
not  decided;  Henderson  Bridge  Co.  ▼.  Henderson,  141  V,  8.  688,  36 
Lw  004,  12  8.  Ct  118,  Supreme  Court  cannot  rerlew  construction 
that  bj  an  ordinance  a  company  agreed  to  taxation;  Winona,  etc., 
R.  R.  ▼.  Plalnrlew,  148  U.  8.  891.  36  Ll  190,  12  &  Ot  637,  that 
Stats  court  did  not  apply  same  rule  of  law  as  would  a  Federal 
court  la  not  a  Federal  queatlon;  O^ell  t.  Yermont,  144  U.  S.  386, 
88  Ll  467,  12  S.  Ot  698,  where  no  Federal  question  was  presented, 
waa  necessary,  or  decided;  HlUer  ▼.  Swann,  160  U.  8.  184.  87  L. 
1029,  14  6.  Ct  68,  where  construction  of  State  statute  was  sufll- 
dently  broad;  Eustla  ▼.  BoUea,  160  U.  a  867,  870;  87  U  1112,  1118, 
14  S.  Ot  188,  184.  where  Stats  Insolvency  act  waa  oooatrued. 

188  U.  &  666-^71,  88  L.  488,  RIO  GRANDE  R.  R.  ▼.  YINBT. 

Partner^  mortgage  of  homeataad,  to  pay  Arm  debta,  la  not  trm 
lent  aa  ta  credltora,  p.  671. 


132  U.  8.  e(H-612  Notes  on  U.  8.  Beporti.  06 

etc..  By.,  108  U.  8.  07,  42  L.  676,  18  S.  Ot  266,  rallToad  and  Iti 
servants,  hftre  not  separate  controyersy;  Arrowsmltb  t.  Nashyine, 
etc.,  R.  R.,  57  Fed.  169,  plaintiff's  pleadings  must  be  taken  as  tme; 
HakiU  ▼.  MajSYille  R.  R.,  72  Fed.  750,  holding  Infta;  Kane  ▼. 
Indianapolis,  82  Fed.  772,  where  plaintiff  elects  to  sue  jointly  it  is 
the  same  as  if  the  cause  were  Joint;  Creagh  t.  Equitable  life, 
etc.,  Soc,  88  Fed.  8»  role  holds,  though  defendanti  allege  that  they 
are  not  jointly,  liable;  E^vans  y.  Felton,  96  Fed.  177,  cause  is  net 
romoyable  on  ground  that  complaint  does  not  state  cause  of  action; 
Rowley  y.  Richmond,  ete^  R.  R^  HO  N.  C.  817,  14  8.  B.  777,  cause 
cannot  be  diyided. 

BemoiraL—  Separability  la  determined  by  record  at  time  of  petl- 
ti<Mi,  p.  601. 

Reaffirmed  In  Railway  Cos.  ▼.  Hendricks,  88  Tenn.  714,  18  8.  W. 
697. 

Followed  in  Dow  ▼.  Bradstreet  Co.,  46  Fed.  827,  rating  agency 
may  show  that  its  correspondent  was  fraudulently  joined;  Warax 
V.  Oincinnati,  etc.,  Ry.,  72  Fed.  640,  that  plaintiff  had  preyiously 
proceeded  against  one  defendant,  is  not  sufDcient  proof  of  fraudu- 
lent intent;  Hukill  y.  Maysyilie  R.  R.,  72  Fed.  750,  It  must  appear 
that  there  is  no  cause  against  defendant  fraudulently,  joined; 
Illinois  Gent  R.  R.  Go.  y.  Le  Blanc,  74  Miss.  642,  21  So.  749,  mere 
allegations  that  defendants  were  fraudulently  joined  is  not  sufli- 
clent;  Bowley  y.  Richmond  R.  R.,  UO  N.  O.  818,  14  S.  B.  778,  proof 
must  be  by  competent  eyidence. 

BemoraL—  Suit  against  twe  corporations  for  joint  trespass,  la  not 
separable,  p.  606. 

▲pproyed  In  In  re  The  Jamecke  Dltch«  68  Fed.  171«  claims  for 
benefits  In  eatablishment  of  drain  do  not  make  separate  contre- 

yersy, 

BemoTttL— Questl<m  whether  <me  of  two  corporations  was  la 
existence,  cannot  be  determined  on  petition,  p.  603. 

Followed  In  Kansas  Gity  R.  R.  y.  Daughtry,  138  U.  &  806,  84  L. 
964,  11  &  Ct  807,  issue  of  fact  raised  on  petition,  must  be  tried  im 
Oircnlt  Giourt 

132  U.  S.  604-612,  88  L.  469,  AVERY  y.  GLE>ARY. 

Trust.— Gestui's  rights  do  not  depend  upon  trustee^s  acceptance 
of  trust  p.  609. 

Bankruptcy  assignee's  suit  on  policies  assigned  by  bankrupt  la 
against  adyerse  Interest  under  bankrupt  act  p.  608. 

Reaffirmed  in  Gleaiy  y.  Ellis  Foundry  Oe.,  182  U.  ft.  818,  614,  88 
I..  474.  10  S.  Gt  223. 

Bankrupt<7.—  Here  omission  of  policies  In  achednle^  la  not  fraudu- 
lent concealment  p.  610. 

Reaffirmed  in  Gleary  w.  EUia  Foundry  Oo^  182  U.  a.  di.  88  L» 
474.  10  S.  Ct  228. 


867  Notes  on  U.  8.  Eeporti^  182  U.a  612-682 

Bankruptey.—  AMlgnee  relytof  on  frand  to  arrest  statute,  most 
show  due  diligence  on  hts  part.  p.  611. 

Cited  in  Scott  ▼.  Little,  76  Fed.  564,  claim  must  be  contested 
within  two  years  of  knowledge. 

Miscellaneous.— Olted  In  In  re  Thomas,  45  Ped.  TB6,  deed  cT 
bankrupt  for  benefit  of  family,  cannot  be  Impeached  for  constme- 
tlTo  frand  only. 

182  U.  8.  612^14,  88  L.  478^  OLBART  T.  BLLI8  FOUNDRY  OO. 

Appeal.— Where  defendant  does  not  bring  error,  judgment  will 
be  affirmed,  although  action  was  barred,  p.  614. 

Not  cited. 

132  U.  8.  614-626.  88  U  4TT,  ROBERTSON  T.  RDBI/HOFF. 

Customs.—  Ribbons  used  for  trimming  hats,  and  composed  mainly 
of  silk,  are  dutiable  at  20  per  cent,  p.  616. 

Approved  In  Cadwalader  ▼.  Wanamaker.  149  IT.  8.  540,  87  L.  839, 
18  8.  Ot  961,  and  Walker  t.  Seeberger  149  U.  8.  543.  37  L.  840,  13 
8.  Ct  962,  where  ribbons  were  used  chiefly  for  trimming  hats: 
Hartranft  t.  Meyer.  149  IT.  8.  545,  37  L.  841,  18  8.  Ct  982,  and 
Meyer  ▼.  Oadwalader.  49  Fed.  21,  as  to  chinas  and  marcellnes  used 
chiefly  for  hat  linings;  Magone  t.  WIederer.  159  U.  8.  500,  40  I^ 
260.  16  &  Ct  124,  and  Meyer  t.  Cadwalader,  89  Fed.  965,  966,  966, 
970.  60  U.  8.  A  pp.  545.  546,  562,  chief,  and  not  exdnsfye  use,  deter- 
mines dasslflcation:  Rcessler,  etc..  Chemical  Co.  t.  United  States, 
91  Fed.  823.  chief  use  determines  dasstflcatlon. 

Distinguished  In  Hartranft  ▼.  Meyer.  149  U.  8.  547.  548,  87  U 
841.  842,  18  8.  Ot  962,  dissenting  opinion,  msjority  heading  supra. 

Trial  court  properly  directs  Terdlct  where  there  Is  no  fftct  for 
jury,  p.  626. 

Approred  In  Gunther  t.  Lfyerpool.  etc  Ins.  Co.,  134  U.  8.  116,  88 
L.  860,  10  8.  Ot  460.  court  may  direct  rerdlct  where  contrary  ver- 
dict might  be  set  aside;  8tewart  t.  6lxth  Are.  R.  Co^  45  Fed.  22, 
verdict  on  conflicting  evidence  cannot  be  set  aside:  8lgua  Iron  Co. 
T.  Greene,  88  Fed.  210,  50  U.  8.  App.  562,  one  by  morlng  for  Ter> 
diet  does  not  waive  right  to  go  to  jury. 

Distinguished  In  Walker  v.  8eeberger,  149  V.  8.  543,  87  L.  840,  18 
8.  Ot  962,  and  Oadwalader  v.  Wanamaker.  149  U.  6.  540,  87  L.  839, 
13  8.  Ot  961,  where  evidence  was  conflicting  as  to  use  made  of 
trlnunlnga. 

182  U.  8.  627-682,  88  U  460,  PATRICK  v.  GRAHAM. 

TrlaL— After  verdict  party  cannot  for  first  time,  state  reason 
for  objecting  to  testimony,  p.  629. 

Approved  tn  District  of  Columbia  v.  Woodbuiy,  136  U.  H  462,  84 
L.  476.  10  8.  Ct  994,  general  objections  to  evidence  are  unavailing 
In  appellate  court:  Boston,  etc..  R.  R.  v.  0*Retlly.  158  r.  8.  885.  80 
L.  1007,  15  8.  Ct  881,  appellate  court  will  not  hear  for  first  time 
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reasons  which  woold  have  made  objection  good;  Mitchell  ▼. 
62  Fed.  141,  22  U.  S.  App.  825,  25  L.  R.  A.  35,  and  n.,  to  be  STSllabls 
on  appeal,  objection  must  state  grounds;  North  Ohicago  8t  Ry*  ▼. 
St.  John,  86  Fed.  807,  57  U.  S.  App.  368,  objection  and  exceptions 
are  not  arallable,  nnless  grounds  are  stated  in  bill  of  exceptions. 

Appellate  court  cannot  assume  that  rejection  of  model  as  erl- 
dence  was  error,  p.  630. 

Approved  in  Ladd  y.  Missouri  Goal,  etc^  Oo^  66  Fed.  882,  82 
U.  8.  App.  98,  offer  of  conrersatioD  should  be  accompanied  by 
statement  of  what  It  Is. 

Shrldenoo  as  to  quantity  of  ore  mined,  giren  by  wttncss  hsTing 
BO  personal  knowledge,  is  inadmissible,  p.  681. 

TriaL—  Charge  glren  substantially  as  requested.  Is  not  obJectiOB- 
able,  p.  631. 

182  U.  8.  682-648,  83  L.  455,  CLAYTON  T.  UTAH. 

Courts.—  Supreme  Court  will  review  territorial  Judgment  question- 
ing govem<Mr's  appointive  power,  p.  637. 

Approved  in  Clough  v.  Curtis,  134  U.  8.  870,  88  h,  949,  10  8.  Ct 
576,  wh^re  was  drawn  in  question  validity  of  the  assembly;  Mari- 
copa, etc.,  R.  R.  V.  Arizona,  156  U.  8.  851,  89  L.  449,  15  8.  Ct.  396, 
whether  territory  may  extend  taxation  over  a  reservation,  draws  in 
question  validity  of  authority. 

Distinguished  in  United  8tates  v.  Lynch,  137  U.  8.  287,  84  L.  708, 
11  8.  Ct  117,  petition  for  mandamus  does  not  draw  in  question 
validity  of  authority. 

Territories.—  Utah  act  of  1878,  providing  for  popular  election  of 
territorial  offices,  is  void,  p.  688. 

Territories.— Acquiescence  of  people  or  legislature  cannot  vali- 
date law  conflicting  with  organic  act  p.  642. 

Territories.—  Part  of  Utah  act  creatlug  office  of  auditor.  Is  valid, 
but  not  provision  for  popular  election,  p.  642. 

Approved  in  McCoraick  t.  Thatcher,  8  Utah,  800,  804,  80  Pae. 
1098.  1094,  17  L.  R.  A.  249,  251.  and  n.,  creation  of  board  of  con- 
struction is  valid,  though  provision  for  election  is  not;  People  v. 
Hasbrouck.  11  Utah.  807,  39  Pac.  922,  governor  may  appoint  during 
recess  of  legislature. 

Miscellaneous.—  Capital  Printing  Co.  v.  Commrs.  of  Grant  Coonty, 
8  OU.  280,  56  Pac  968,  territorial  Probate  Cburt  has  not  geDsral 
chancery  Jurisdiction. 

182  U.  8.  648-M4,  88  L.  459,  JACK  T.  UTAH. 

Territories.— Principles  of  preceding  case,  relating  to  Isrritorlal 
auditor,  applied  to  office  of  treasurer,  p.  641. 

Not  cited. 


imm  «i «.  &  bmom^        utaa. 


182  U.  &  g<i  e6ft>  SS  L.  488,  UMFTBD  8TATB8  T.  GABS. 

Post-oflloe.—  Money  paid  by  mlatalw  to  mail  carrier,  for  Mrrlcet 
not  performed,  la  recoyerable,  p.  660. 

Approyed  In  Wisconsin  Oent  R.  R.  ▼.  United  SUtss,  184  U.  8. 
211,  41  L.  408,  17  &  Ct.  62,  postmaster-f enersl  may  hold  funds  doe 
subject  to  decision  of  Court  of  (Malms;  8.  C  164  U.  <S.  212,  41  L. 
407,  17  8.  Ot  52,  rlj^bt  to  recoyer  need  not  be  set  up  in  counter- 
claim. 

Post-offioe.— Places  designated  as  on  mail  route  between  points 
cannot  be  omitted  on  return,  p.  662. 

Post-offioe.— Contractor  alleglnf  acquiescence  In  departure  from 
contract  must  show  knowledge  thereof,  p.  663. 

OfflosTs,— Presumption  that  officers  haye  done  duty.  Is  not  sub- 
stitute for  proof  of  independent  fact,  p.  658. 

Postmaster  must  report  delinquencies  of  contrsct<Hrs,  but  report 
will  not  be  presumed  unless  knowledge  shown,  p.  654. 

Post-oiBos.— Certificate  that  thert  were  no  delinquencies  so  far 
as  shown  by  report.  Indicates  no  ahowlng,  p.  664. 

132  V.  a  666-^661,  88  L.  468,  FORBDB  LITHOGRAPH,  BTO,  00. 
y.  WORTHINGTON. 
Oustosns.—  Iron  show-cards  are  dutiable  at  fortj-flye  par  cent,  as 
manufactures  of  Iron,  p.  668. 

Approyed  In  Wlebusch  A  Co.  y.  United  fitates,  84  Fed.  468,  SI 
U.  8.  App.  748,  interpreting  classification  of  flax  manufactursa. 

188  TT.  8.  882-688,  88  U  48T,  MII^LBR  y.  TBXA8  St  PAa  RT. 

Judgment  declaring  yold,  will  deyising  land,  la  binding  on  all 
claiming  thereunder,  and  made  parties,  p.  870. 

Judgment,  while  binding  persons  not  In  being,  and  haying  con- 
tingent interests,  does  not  bind  those  In  being,  not  parties,  p.  872. 

Approyed  In  Gray  y.  Smith,  76  Fed.  682,  judgment  against  life 
tenant  binds  remainderman  not  in  being:  Hayall  y.  MayalU  68 
Minn.  616,  65  N.  W.  944,  contingent  Interest  la  bound,  where  court 
has  before  It  all  parties  that  can  be  brought  before  tt 

Distinguished  in  Chaflln  y.  Hull,  48  Fed.  526,  contingent  remain- 
derman Is  not  bound  by  decree,  where  no  one  represents  him. 

Publio  lands.— Texas  settler  msy  abandon  one  location  and  re- 
locate; new  certificate  operates  ss  abandonment,  p.  876. 

Public  lands.— Subsequent  locator,  although  haying  patent,  has 
no  right  against  prior  locator,  p.  682. 

Publie  lands.—  State  only  can  take  adyantage  of  ssCtler's  fallurs 
to  return  surrey  within  statutory,  time,  p.  682. 

Publie  lands.— Notorious  posissslon  Is  notice  Is  subseqnsnt 
locator,  p. 


Itt  U.  &  660-701  Notee  OQ  U.  a.  Bepofia  WtO 

Pttblis  lands.—  Ib  Texas,  land  oertlllcatea  are  ehattidi,  tranafar* 
able  hf  parol  agreement,  p.  684. 

Approred  in  Stooksbeny  ▼.  Swann,  12  Tax.  OIt.  App.  78.  ii  ft.  W. 
871,  written  transfer  need  not  be  acknowledged. 

Fublie  lands.—  In  Texas,  location  by  assignee  ef  ceitlflcate,  giTsa 
title  good  against  State,  p.  689. 

Acknowledgment.— In  Texas,  notary's  certificate  most  shew 
separate  examination  of  wife  signing  deed,  p.  660. 

I>eed  with  expression  *'  free  from  claim  or  claims  ^  ^  ^  cC  all 
persons  whomsoeyer,"  contains  general  warranty,  p.  601. 

Iiimitations.—  Statute  having  commenced  to  run  in  Texas,  Is  not 
arrested  by  death,  and  disabilities  cannot  be  attacked,  p.  Gd3. 

Approved  in  BIder  v.  McClaskey,  70  Fed.  540,  87  U.  &  App.  t, 
claim  <^  title  under  ancestor,  la  not  claim  of  title  under  heir,  where 
heirship  Is  unknown. 

182  U.  8.  693-701,  88  L.  502,  HIDL  v.  WOOSTBB. 

PatsntabiUty,  as  weU  as  priority,  must  be  determined  by  court, 
before  it  can  authorise  commissioner  to  issue,  p.  698. 

Approved  in  United  <States  Credit  System  Ca  v.  American,  etc 
Indemnity  Co.,  58  Fed.  818,  bill  making  profert  of  patent,  may  be 
met  by  demurrer  and  patent  de<dared  invalid;  Christie  v.  Seybold, 
55  Fed.  72,  6  U.  S.  App.  520,  arguendo,  failure  in  Interference  to 
raise  question  whether  patents  are  at  issue,  does  not  estop  party 
In  equity  suit. 

Distinguished  in  Durham  v.  Seymour,  161  U.  8.  289,  40  L.  684,  16 
8.  Ct.  464,  since  act  of  1891,  appeal  does  not  lie  from  District  of 
Columbia  Court  of  Appeals,  denying  patent;  Palmer,  etc.  Tire  Co. 
V.  Loaier,  84  Fed.  660,  in  Interfering  lult  undM*  R.  &•  I  4918,  noth- 
ing is  involved  but  priority. 

PatMLta.—  Here  addition  of  lower  compartment  ta  box  creamery 
oa  legs,  la  not  Invention,  p.  700. 

V^tMLts.-  Mere  newness  in  form  or  shape,  of  uaefol  apparatna,  la 
mot  snfflcient  for  patent,  p.  701. 

AppUed  in  Burt  v.  Bvory,  183  U.  8.  859,  88  L.  651,  10  S.  Ct  897, 
Improvement  in  boots  and  shoes;  Campbell  v.  Bailey,  45  Fed.  667, 
catch-basin  covers,  invalid  as  mere  aggregation;  Johnson  Co.  v. 
Padfle,  etc..  Mills  Co.,  47  Fed.  589,  street  railroad  rails,  combining 
tram  and  T-rails,  but  an  exercise  of  mechanical  skill;  Deere  St  Co. 
V.  Caae  Plow  Worka,  56  Fed.  844,  9  U.  S.  App.  567,  com  cultivator 
held  a  combination,  vo4d  for  want  of  novelty;  Klein  v.  Seattle,  77 
Fed.  204,  44  U.  8.  App.  741,  insulating  pins,  with  soft  metal  heads, 
void  for  want  of  Invention;  Interior  Lumber  Co.  v.  Perkins,  80 
Fed.  581,  58  U.  8.  Ai^.  96,  certain  claims  of  shingle  machine  held 
not  Invention;  Warren  Co.  v.  Bosenblatt  80  Fed.  542,  53  U.  8.  App. 
240,  cycle  luggage-carrier  held  hot  modification  of  hand-bag:  Kelly 


«1  MofeM  oa  HL  &  VttportiL  UtDia68»-7m 


▼.  Qkm,  9B  VM.  108,  6D  U.  8.  App.  8M,  to  dtprlr*  eoatMuitlos  of 
■•Tilly,  an  Ibi  ticBuati  used  not  hare  been  need  tofeClMr  before, 
ud  la  MUM  Mlatleo;  AmXbMk  t.  Ohlcefo^  eCc^  OAblnet  Oo^  9^  Fed. 
Sl^  6D  U.  Ab  App.  687,  doctrine  of  egfieffetion  appUee  not  onlj  to 
■acfctnea,  tat  to  artlclea  ef  manufacture;  Lelttetler  ▼.  Mann,  91  Fed. 
8tl«  diangtng  locatlen  of  parts  doee  not  InTolre  tarentloii;  OhrlaCj. 
▼.  B^gela,  etc.  Saddle  Oo.,  96  Fed.  960,  btcyd*  eaddlee  b^d  net 
terentton;  Food  dn  Lac  Ooonty  ▼.  May,  18T  U.  &  40T,  M  L.  718,  U 
8.  Ot  Ktt;  prieon  door  operated  at  a  distance;  OonsoUdated,  etc. 
Mm  Oa.  T.  Walker,  188n.  8.182,84L.028,ll«.Ot296,  roHer 
grinding  atflls;  LsTeD  Mfg.  Oe.  ▼.  Our,  147  U.  8.  687,  87  L.  812, 
18  8.  Ot  €77,  mode  of  tempering  springs;  Brash  Blectrfc  Go.  ▼. 
jQllen,  ele^  Oow  41  VM.  686,  cast-lead  In  secondary  battery,  Told 
for  want  of  nortfty;  Oonsolldatsd,  etc.  MID  Oa.  ▼.  Walker,  a  IM. 
8161  i90m  gflndim 


Tkm  Oititioni  in  the  f oregping  annatotkni  mofaide  •&  ff«Bi 
the  f<dlawi]ig  BepMtt  and  all  preceding  tiMm  in  each  Stale 


or  aenea; 


17a 

42 


u.  & 

Law.  Ed.  

F#d.  Bap. aa 

U.  8.  Ap. 6S 

Caaetptiaa  aa) 

AJa. ua 

Aris. 1 

Ark.  aa 

OaL  186 

Gold 25 

Colo.  Apw  12 

Conn.    Tl 

Dak a 

Del  PannewiU 1 

FU. 39 

Qa.    107 

Cda. 2 

111 181 

Ind 162 

Ind.  Ap.  22 

Iowa    107 

Kana.    00 

Kans.  Ap. 7 

Ky 101 

La.  Ann. ai 

Md aa 

Me 02 

Mtm. 178 

Mich.  117 

MInm.    78 

MiM.  70 

Ho 160 


7a 


aa 


Mo.  Appw  ••.•• 

Mont.    

Neb ^ 

Ner 28 

N.H. 67 

N.  J.  Eq 67 

N.J.L. 02 

N.  M.   8 

N.  Y 100 

N.  a 123 


N.  IX 
Ohio  . 
Or.  .. 
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R.  I.  . 
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S.  D. 


8 

00 
83 

192 
19 
54 
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Tenn 102 


92 

19 

38 

18 

70 

96 

Wash .'. 20 


Tex 

Tex.  Civ. 
Tex.  Cr. 
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W.  Va.  

Wfa 

Wyo 
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Am.  St.  Rep. 
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45 

102 

6 

100 

60 
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with  daplioate  referenoea  to  the  Reporter  Syatem  and  later 
oaaea,  including 

8up.0t •...  19  N.  B, 63 

Ail 48  N.  W.  80 

Pae.  68  S.  E 33 

So 25  aw 63 
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[▲irthentlOBted  eoi»j  of  opinion  record  ftrioUy  followed,  ezoept  ■•  to  fiioh 

flguree  m  are  Incloeed  In  oraokeli.] 


[SI]      TDfOTHT  CASE,  Reodver  of  the  Orskn 
Bat    ahd   Mihhssota    Railboad    Com- 

FAjnr,  AppL, 
u 

DAVID  M.  KELLT  bt  au 

(Bee  8.  a  Beporter*»  edJEl-M.) 

F^wtr  tfandlToad  company  to  acquire  land^ 
iiatuicry  auihariiy^Puiiie  Aet^-eguU^^ 
paifmentfir  ifi^pro9ement9^-deeree. 

L  Tbe  Oreen  Bay  end  Minnesota  Railroad  Oom- 
pan J,  a  WIeoonatn  corporation,  baa  no  antborttj* 
under  the  laws  of  that  State,  to  reoelve  an  Indefl- 
nlte  quantltjr  of  landt,  whether  hj  purohase  or 
gift,  with  no  limitation  upon  their  nee  or  upon 
thelrMle:  but  It  li  limited  to  the  lands  neoenaiy 
loiuch  usee  as  are  appropriate  to  the  opefattons 
of  Us  railroad. 

1  Tbe  corporation.  In  order  to  be  entitled  to  tray 
and  sell,  to  recelTe  and  hold,  the  title  to  real  es- 
tate, must  have  scnne  statutory  authority  of  the 
State  In  which  such  lands  lie,  to  ena^iletttodoso. 

t.  Tbecharterof  such  Company  Is  a  Putdic  Act  of 
which  courts  must  take  judicial  notice.  It  being 
dechued  by  the  LegishUure  to  be  a  Public  Act 

^  Although  the  courts  would  hesitate  to  deprlre 
such  corpcnratlon  of  lands  conreyed  to  It  for  other 
than  corporate  purpoees,  they  will  not  aid  It  to 
▼lohite  the  kw  and  obtain  title  to  hmds  which  It 

*  Is  not  authorised  to  hold. 

k.  Where  a  court  of  equity  decrees  that  a  plalnttfl 
Is  entitled  to  land  held  In  trust  for  It,  It  may  dl- 
rect  that  he  ^ould  pay  the  value  of  tmprore- 
ments  placed  upon  It  by  the  trustee  whUe  In  his 
poenslon. 

%,  Where  the  plaintiff  has  no  right  to  take  the 
property.  It  Is  not  Injured  by  a  decree  of  the  court 
which  falls  to  grant  such  right,  althougb  such 
property  was  fraudulently  acquired  l^  the  d^ 


[No. 
Argued  Jan,  96, 1888, 


Decided 


Jan.  6, 1890, 


APPEAL  from  a  decree  of  tbo  Oircnit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin  for  the  conT^janoe  of  cer- 
tain pieoes  of  land  as  neoessaiy  and  proper  to 
laid  Railroad  Company  for  its  use  for  trsek» 

U.& 


right  of  way,  depots  and  other  rimilsr  pn^Mf 
and  necessaiy  uses,  and  directiiiff  the  psjrmenl 
for  certain  improyements  made  07  defendsnts 
opon  property.    Affirmed, 

The  action  Is  to  procure  a  declaration  of 
trust  and  a  decree  ordering  conreyaDces  br  the 
defendants  of  certain  lamis  allied  to  have 
been  granted  to  them  in  trust  for  such  Railroad 
Company.  The  court  decreed  a  cooyeyance  of 
such  part  of  the  land  as  was  necessary  for  cor- 
porate uses  by  the  Railroad  Company,  and  re- 
TQsed  to  decree  the  conveyance  of  the  other 
parts  of  the  land. 

The  other  facts  sre  stated  in  the  opinion. 

Mr,  Walter  C.iLaraed*  for  appellant: 

Courts  cannot  take  Judicial  notice  of  priyate 
acts. 

Akhietm,  T,d8.F,R0e.  y.  BlaekMre,  10 
Kan.  477;  H&m  y.  OMeago  AN.  W,  R.  Cd.9S 
Wis.  468;  Flerrg  y.  New  Orleane,  M,  d  C,  B. 
Cd,  56  Ala.  418;  Mandkre  y.  Baneign&re^  28  La. 
Ann.  415:  Broad  Street  HMt  Co.  y.  Weaver,  57 
Ala.  26;  Chapman  y.  Oolby,il  Mich.  46;  Work- 
ingmen'e  Bank  y.  Obnteree,  88  La.  Ann.  968; 
Bailee  y.  State,  9  Tex.  App.  170. 

The  finding  of  the  court  in  this  case,  that 
the  Company  could  only  take  such  lands  as 
were  needed  for  railroaa  purposes,  is  wrong 
for  the  reason  that  the  State  alone  by  a  pro- 
ceeding of  qua  warranto  has  any  right  to  in- 
quire into  soch  a  question. 

Union  Nat.  Bank  y.  Mattketoe,  96  U.  S.  621 
(25:  188);  Leature  t.  HiOegae^  Sen.  ft  R. 
818;  Oowndie  t.  KortktHnptan  Water  Oo.tVn, 
288;  Ban^n  t.  Ooater,  W  U.  a  14  Pet  128 
(10:  882):  Bank  of  Virginia  r.  PtfitiaHx,  8 
Rand.  (Va.)  186;  Mclndoe  t.  a,  Louie,  10  Ho. 
577;  CTfit^  Qold  Min.  Oo.  T.  Baekg  Mountain 
Nat,  Bank,  96  U.  a  640  (24:  648). 

If  a  person  leys  out  money  on  another's 
property,  with  knowledge  or  notice  of  the  tnio 
state  of  the  title,  he  has  no  claim  to  be  reim- 
bursed. 

8  Pomeroy,  Eq.  Jar.  ft  1241,  note;  Bonnie  y. 
Taung,  2  DeO.  i  J.  186:  Dart  t.  Berculee,  tn 
m,  446;  Oannan  t.  Oepetand,  48  All.  9BL 

A  pordiaser  with  notice  Is  not  entitled  tm 
compensation  fbr  Improyements. 

2  Btoiy,  Eq.  Jnr.  %  1287;  Baeideon  T.  Ar* 
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^Uuy,  (»  Pa.  406;  Cock  y.  Eraft,  8  Lani.  612; 
Bamsden  y.  Ihpm,  L.  R  1  H.  L.  189. 

Mr.  Geo.  ft.  Noyes*  for  appeUeet: 

The  charter  of  the  Railroad  CompanT  was 
not  a  private,  but  a  public,  Act,  of  whicn  the 
court  below  could  take  Judicial  notice. 

People  y.  Ottatea  Eydraulie  Oo.  8  West.  Bep. 
499,  116  III.  281;  OovingUm  Dratobridoe  Oo.  T. 
Sh^htrd,  61  U.  8.  20  How.  227,  282  (16:  896, 
698);  Junction  R  Oo.  y.  Bank  of  AsAiand,  79 
C.  8.  12  Wall.  226  (80:  885). 

The  charter  in  question  would  be  oonaldered 
m  public  Act,  of  which  the  court  would  take 
Judicial  notice. 

State  y.  Lean,  9  Wis.  279;  Clark  y.  Jana- 
^fiUe,  10  Wis.  186:  Bochater  y.  Alfred  Bank, 
18  Wis.  482;  CaeUVo  y.  Landteehr,  SB  Wis.  622. 

The  Company,  under  its  charter,  could  not 
purchase,  receive  or  hold,  nor  could  it  take  by 
eminent  domain  lands  for  speculative  pur- 
poses or  for  any  other  than  railroad  purposes. 

Beneedaer  d8.B.Oo.Y.  Davie.  48  N.  Y.  1 87. 

The  property  would  be  decreed  to  such  cestui 
^e  truit  without  regard  to  any  question  of  act- 
ual fraud.  In  such  a  case  the  party  holding 
the  title,  aa  trustee,  is  allowed  his  improve- 
ments. 

Lewin  on  TrusU,  444;  Oo<^  r.  Berlin  Woolen 
MiU  Co.  66  Wis.  648,  48  Wis.  488;  Beneon  v. 
Outler,  58  Wis.  107;  Blodgett  y.  Wit,  29  Wis. 
169;  Qreen  y.  Dixon,  9  Wis.  582;  Pratt  y. 
Thiomton,  28  Me.  855, 48  Am.  Dec.  496;  Spind- 
ier  v.  Alkineon,  8  Md.  409;  Peny  oo  Trusts, 
«g  206,  207. 

Mr.  Juetiee  Miller  delivered  the  opinion  of 
the  court: 

The  Green  Bay  and  Minnesota  Railroad 
Company  bdnff  in  the  hands  of  a  receiyei, 
namely,  Timothy  Case,  in  the  Circuit  Court  of 
the  United  8tates  for  the  Eastern  District  of 
Wisconsin,  in  a  suit  bv  the  Farmers'  Loan  and 
Trust  Company,  to  foreclose  a  mortgage  on 
aaid  railroaa,  sdd  Receiver  was  directed  by  the 
oourt  to  take  possession  of  all  the  property, 
real  and  personal,  of  said  Company,  namely, 
its  road-bed,  lands,  right  of  way,  and  aU  its 
other  property  and  i^ts  whatsoever,  wiUi 
authority  to  bring  suits  in  the  name  of  the 
Railroaa  Company  as  he  should  be  advised  by 
ooonsel  to  be  necessary.  Under  this  order  Mr. 
Case,  as  Receiver,  brought  the  present  suit, 
stating  that  he  sues  in  behalf  of  said  Railroad 
Company,  and  as  Receiver,  the  defendants 
David  M.  EeUy,  Henry  Eetchum  and  George 
Hiles  and  the  Arcadia  Mineral  Spring  Com- 
pany, a  corporation  created  hr  the  Uiws  of  the 
State  of  Wisconsin. 

The  auctions  of  the  bill  are,  that  the  de- 
fendants Kelly,  Eetdium  and  Hiles,  who  were 
officers  of  the  Railroad  Company  during  its 

Seriod  of  construction,  had  procui«d  numerous 
onations  of  land  from  dosens  who  were  in- 
terested hi  the  coostmction  of  the  road,  along 
Its  line,  intended  to  be  fw  the  use  Mid  benefit 
of  the  Railroad  Company,  and  to  assist  It  in 
such  construction.  The  fundamental  allega- 
tion of  the  bill  is,  that  these  defendants,  repre- 
senting to  the  persons  who  made  the  donations 
that  t&iy  were  officers  of  the  road,  and  solidt- 
inir  these  grants  for  the  benefit  of  the  road, 
I  *«>k  the  conveyances  to  themselves  Individual* 


ly;  that  they  did  this  In  a  fraudulent  manner, 
by  making  the  grantors  in  the  oonveyanoes  be- 
lieve that  they,  as  the  officers  of  Uie  Company, 
could  receive  the  conveyances  for  Uie  benefit 
of  the  road,  and  that  either  the  grantors  did 
not  really  know  to  whom  the  conveyances 
were  made,  or  were  induced  to  believe  Uiat 
when  made  the  grantees  held  the  lands  as  a 
trust  for  the  benefit  of  the  road.  These  de- 
fendants not  recognizing  this  trust,  and  the 
conveyances  on  their  faces  being  merely  con- 
veyances to  the  Individuals,  dther  sepmtdy 
or  collectively,  to  wit,  to  Eetchum,  EeUy  and 
Hiles,  who  now  refuse  to  convey  to  the  Com- 
pany or  to  admit  its  right  to  the  lands,  this  suit 
18  brought  to  have  a  declaration  of  the  trust 
made  by  the  court  and  a  decree  ordering  con- 
veyances by  the  defendants  of  the  land  to  the 
corporation. 

It  is  further  alleged  that  the  mortgage  In 
process  of  foreclosure  In  the  court  under  which 
Case  is  acting  as  Reodver  covered  all  the  lands 
of  the  corporation,  and  would  cover  these  lands 
If  the  title  of  the  corporation  In  them  was 
established. 

The  defendants  EeUy,  Eetchum  and  Hfles 
filed  answers,  In  which  they  denied  all  fraud 
or  deception,  denied  that  they  hdd  the  lands 
in  trust  for  the  Railroad  Company,  and  denied 
the  right  of  plaintiff  to  any  relief.  A  decree 
for  want  of  an  answer  was  taken  pro  eo9\fma 
against  the  Arcadia  Mineral  Spring  Company: 
replications  were  filed  to  the  answers,  itk  case 
was  put  at  Issue  as  regards  the  three  prlndpal 
defendants,  and  an  Immense  mass  of  testimony, 
documentary  and  otherwise,  was  taken. 

The  circuit  court  on  the  hearing  was  of  opin- 
ion that  the  conveyances  made  bv  various  per- 
sons to  Edlv  and  Eetchum  ana  Hiles  of  the 
lands  described  in  the  bin  were  made  by  the 
grantors  and  recdved  by  the  defendants  as  con- 
tributions to  the  Railroad  Company  to  aid  In 
the  construction  of  Its  road;  and  that  If  the 
Railroad  Company  had  authority  by  law  tore- 
cdve  such  grants  and  to  hold  such  real  estate, 
it  would  be  entitled  to  the  relief  sought  In  the 
bill  In  this  case.  But  beinff  also  of  opinloa 
that  by  the  hiws  of  Wisoonnn,  and  under  its 
charter.  It  could  only  recdve  and  hold  lands 
for  the  defined  purposes  of  the  road.  It  hdd 
that  only  such  lands  as  were  necessary  and 
proper  for  the  Immediate  use  of  the  road  could 
oe  recovered  in  this  suit  18  American  and 
English  Rdlroad  Cases,  70.  It  therefore  en- 
ter^ the  foUowing  Interlocutory  decree: 

**  This  day  came  the  oarties,  bv  thdr  counsd, 
and,onconsideration  of  the  pleadings  and  proofs 
in  this  cause  and  the  arguments  of  counsd 
thereon,  It  is  ordered,  adjudged  and  decreed 
by  the  court  that  the  compldnant  is  entitled  to 
recover  from  the  defendsjits  the  title  and  pos- 
session of  all  wadi  lands  mentioned  In  the  bill 
of  compldnt  as  are  required  bjr  the  Railroad 
Company  for  right  of  way.  depot  buildings 
and  other  necessary  raHroad  purposes,  pi  de- 
scribed and  limited  in  the  charter  of  the  Com- 
pany, and  that  the  bill  of  complaint  as  to  all 
other  portions  of  the  lands  described  therein  be 
dlsodssed. 

*'  For  the  purpose  of  ascertaining  what  lands 
ars  reciuind  for  right  of  way,  depot  grounds. 
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•Bd  other  nllroad  pnrpotet,  as  Above  itated, 
mod  aleo  the  exteot  aod  value  of  any  improfe* 
ineiiti  made  bj  defendaota,  tbia  caoae  ia  re- 
faned  to  Hod.  Jamea  H.  Howe,  aa  apedal 
inaatar  of  thia  ooait.  who  will  take  aaco  ad- 
ditlooal  proof  aa  eiUier  party  may  offer  upon 
leaaonabie  notice,  the  endeDce  to  doae  bythe 
Ifarat  day  of  October  next,  and  the  report  of  the 
naater  to  be  filed  herein  by  the  90th  day  of  Oc- 
tober next  The  niaater  will  accompany  hii 
report  with  aoohreaaonaaa  he  may  deem  proper 
in  aopport  of  the  conchiaiona  reached  by  htm. 
Wor  that  pnrpoee  he  may  Tiait  the  premises  and 
lepofft  yio  reaoh  of  hia  peraonal  examinadon." 

The  maater  made  his  report,  accompanied  l^ 
the  teatimony,  to  which  ezoeptiona  were  taken 
both  by  Otie,  the  Beceirer,  and  by  the  defend- 
nnta  UUea  and  KeUy,  which  exceptiona  were 
oremiled  by  the  ooort,  and  a  final  decree  en- 
tered.   From  thia  the  pfeaent  appeal  is  taken. 

TlMt  decree,  after  specifying  certain  piecea 
«f  land  which  the  court  conaidmd  asneceaaary 
snd  proper  to  the  road  for  ita  uae  in  the  way 
of  tnadkt  right  of  way,  depots  and  other  similar, 
proper  and  necesaaiy  naes,  ordered  the  convey- 
ance of  theae  piecea  of  land  br  Kelly  and  by 
Kftchum  and  by  Hiles  and  br  the  Arcadia  Min- 
eral Spring  Company  to  the  Kailroad  Company. 
It  alao  diiioted  a  master  to  asceruin  and  report 
the  rahie  of  certain  improvements  made  by 
HOea  npoQ  a  portion  of  thia  propertj^  and  re- 
port the  aame  to  the  ooort ,  for  which  Hflea  waa 
io  be  paid  in  caae  comidainant  ahouki  eleoi  to 
take  soch  improvements. 

The  principal  question  aoggested  by  this  ap- 
peal ia,  whetner  ttie  complamant,  as  represent- 
ing the  Railroad  Company,  can  maintain  a  suit 
for  theae  lands;  that  is  to  say,  whether  the 
oompany  waa  oidowed  «>y  the  liegislatore  of 
Wiaooosin  with  a  capad^  to  receive  an  in- 
deilnite  goanti^  of  landa.  with  no  limitation 
upon  thdr  uae,  or  upon  their  aale,  or  whether 
they  were  limited  to  the  lands  necessary  to  soch 
uses  aa  were  appropi!iattf  to  the  operations  of 
nraihoad. 

It  ia  not  pretended  that  there  ia  any  general 
afaiute  of  the  State  of  Wiaoonsin  which  author- 
ises either  this  Company  or  any  other  corpora- 
UoD  to  purchaae  ana  hold  lands  indeiinitely,  as 
•n  individual  could  do,  without  regard  to  the 
uaestobemadeof  such  real  estate.  Thechar- 
ter  of  the  Company,  approved  April  18, 18M, 
chapter  540,  authomea  it  to  acquire  real  estate, 
aainely,  the  fee  simple  in  landa,  tenements  and 
eaiements»  for  their  legitimate  uae  for  railroad 
porpoaea.  It  ia  thus  authorixed  to  take  lands 
100  feet  in  width  fbr  right  of  way,  and  also 
soch  aa  ia  needed  for  depot  buildings,  stopping 
slagea,  station-houses,  frel^t-houses,  ware- 
hovMea,  engine*  hooaes,  machine-ahopa,  factories, 
and  for  purpoaea  connected  with  the  use  and 
management  of  the  railroad.  Thia  enumera- 
tion <K  the  purpoaea  for  which  the  corporation 
could  acqune  tatle  to  real  estate  must  neceam- 
rily  be  held  exclusive  of  all  other  purposes,  and 
as  the  court  said  at  the  time  of  manoff  its  in- 
terlocutory decree,  'it  was  not  authonsed  by 
its  charter  to  take  landa  for  apeculatlve  or  farm- 
ioff  purposes." 

It  must  be  held,  thereforeJ|hat  there  waa  no 
authority  under  the  lawa  of  Wiaoonsin  fdr  this 
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oorporatkm  to  receive  an  indefinite  quantity  of 
landa,  whether  by  purchase  or  gift,  to  be  con-      [27] 
verted  into  money  or  hekl  for  anv  other  pur- 
pose than  thoae  mentioned  In  ita  Act  of  incor- 
poration. 

To  this  view  of  the  subject  counsel  urges 
several  objectiona.  The  first  of  tbeee  whu^b 
we  will  notice  ia  that  the  diarter  of  the  corpo- 
ration la  a  private  Act  of  which  the  court  can- 
not take  judicial  notice,  and  that  as  it  wss  not 
pleaded  nor  offered  in  evidence,  nor  otherwise 
brought  to  the  attention  of  the  court.  It  could 
not  be  the  foundation  of  its  judgment.  To  this 
there  are  two  auffldent  answers.  The  first  of 
which  is,  that  if  the  Statute  creating  this  cor- 
poration gave  it  no  power  to  receive  and  hold 
lands  in  the  manner  we  have  mentioned,  then 
it  had  no  suchpower  by  virtue  of  any  law  of 
the  State  of  wiaconsiD:  for  a  corporation,  in 
order  to  be  entitled  to  buy  and  sell,  to  receive 
and  hM,  the  title  to  real  estate,  must  have 
some  statutory  authority  of  the  State  in  which 
such  lands  lie,  to  enable  it  to  do  so,  and  the  ab- 
sence of  aucb  provision  in  the  law  of  its  incor- 
poration does  not  create  anv  general  statute 
which  authorixea  any  such  tight. 

Another  answer  is.  that  in  the  charter  of  the 
Railroad  Company  itself.  Laws  of  Wisconsin 
of  1800,  chapter  640,  section  14,  it  is  expressly 
enacted  that  *'thia  Act  is  herelyy  declared  to  be 
a  public  Act,  and  ahaU  take  effect  and  be  In 
Uioe  from  and  after  its  paaiage  and  publica- 
tion.'' To  this  it  is  replied  by  counsel  for  ap- 
pellant that  the  Statute  of  Wiaconsin  cannot 
make  that  a  pubUc  law  whldi  In  Its  essential 
nature  is  a  private  law.  However  ttds  may  be, 
we  do  not  doubt  the  authoritv  of  the  Legis- 
lature of  a  State  to  enact  that  alter  the  passage 
and  publication  of  one  of  its  statutes  the  courts 
of  the  State  shall  be  bound  to  take  Judicial 
notice  of  it  without  ita  beinff  pleaded  or  proven 
before  them.  This  rule,  tbua  prescriM  for 
the  government  of  the  courts  of  the  Statea, 
must  be  binding  in  proceedings  in  federal  courta 
in  the  same  State.  Indeed,  the  distinction  be- 
tween public  and  private  Acta  has  become  very 
artificial  and  shadowy  since  l^islative  bodiea 
have  adopted  the  principle  of  publishing  in 
printed  form  all  statutes  whicn  they  pass. 
Some  of  the  Statea  keep  up  the  diatinction  by 
making  a  difference  in  the  manner  In  rnhkh 
public  and  private  acts  shall  be  published,  and 
m  such  cases  this  difference  Is  to  be  observed  [MI 
and  may  become  of  aome  conaequence;  but  the 
power  of  the  Legialature  to  declare  in  any  caae 
that  after  the  passage  and  publication  of  any 
of  iu  laws  they  shaO  be  Judidall  v  noticed  as 
public  Acts  cannot,  we  think,  be  doubted. 

It  ia  next  objected  to  the  principle  adopted 
by  the  court  that  the  UmitaMon  upon  the  power 
of  the  corporation  to  receive  land  ia  one  which 
concema  tne  State  alone,  and  the  title  to  such 
lands  in  a  corporation  can  only  be  defeated  by 
a  proceeding  in  the  nature  oia  quo  warramt^ 
on  behalf  of  the  SUte.  The  case  of  Uniam 
Nai.  Bank  v.  MatthmM,  06  (J.  S.  021 196:189], 
li  strenuously  relied  on  to  support  this  view. 
We  need  not  stop  here  to  inquire  whether  this 
Company  can  hokl  title  to  landa,  which  It  la 


Impliedly  forbidden  to  do  by  iU  cbart«r,1 

the  case  before  us  Is  not  one  in  which  tiio  title 

to  the  landa  In  qnestloo  haa  ever  been  vestH  in 
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tbe  Baflioad  Ck>mpaDy  or  attempted  to  be  so 
yetted.  Tbe  Bailroad  Company  is  plaintiff  in 
tbis  action,  and.  is  seeking  to  obtain  tbe  title  to 
sacb  lands.  It  bas  no  autbority  by  tbe  Statute 
to  receive  sucb  title  and  to  own  sucb  lands, 
and  tbe  question  bere  is,  not  wbetber  tbe  courts 
would  deprive  it  of  sucb  lands  if  tbey  bad  been 
conveyed  to  it,  but  wbetber  tbey  will  aid  it  to 
violate  tbe  law  and  obtain  a  title  wbicb  it  bas  no 

Sower  to  bold.  We  tbink  tbe  questions  are  very 
ifferent  ones,  and  that  wbile  a  court  migbt 
besitate  to  declare  tbe  title  to  lands  received  al- 
T^idy,  and  in  tbe  possession  and  ownersbip  of 
tbe  Company,  void  on  tbe  principle  tbat  tbey 
bad  no  autbority  to  take  sucb  lands,  it  is  very 
dear  tbat  it  will  not  make  itself  tbe  active 
agent  in  bebalf  of  tbe  Company  in  violating 
tbe  law,  and  enabling  tbe  Company  to  do  tbat 
wbicb  tbe  law  forbids. 

Anotber  alleged  error  in  tbe  decree  of  tbe 
court  relates  to  tbat  part  of  it  wbicb  autborizes 
HOes  to  recover  tbe  value  of  bis  improvements, 
if  tbe  corporation  cbooses  to  take  tbe  improve- 
ments. We  do  not  tbink  tbisobjection  sufficient 
to  reverse  tbe  decree.  In  tbe  first  place  tbe  risbt 
of  tbe  plaintiff  to  bave  tbis  land  is  not  based  so 
r29]  mucb  upon  tbe  ground  of  tbe  defendants  bav- 
-*  ing  pnrcbased  it  for  tbe  benefit  of  tbe  road,  as 
upon  tbe  offer  of  counsel  of  Hiles  to  convey  it 
in  case  be  were  paid  for  tbe  improvements. 
But  if  we  suppose  tbat  HOes  beld  tbis  land  in 
trust  for  tbe  benefit  of  tbe  plaintiff,  and  is  will- 
ine  to  acknowledge  tbat  trust,  tbere  is  no  reason 
wby,  in  a  court  of  equity,  wben  tbe  complain- 
ant asserts  bis  xigbt  to  tbe  land  and  daima  to 
recover  botb  tbe  title  and  possession  fromfbis 
trustee,  be  sboold  not  pay  tne  value  of  Uieim- 
provementi  wbicb  tbat  trustee  bas  placed  upon 
It  It  ia  furtber  to  be  observed  tbat  tbe  option 
is  given  to  complainant  to  take  tbese  improve- 
ments witti  tbe  land  or  to  reject  tbe  improve- 
ments and  take  tbe  land  witboattbem,  in  wbicb 
latter  caselie  Is  merely  required  togire  tbe  own- 
ers of  tbe  improvements  access  to  tbe  land  for 
tbe  purpose  of  removing  tbem.  If  be  desires  tbe 
improvements  be  can  keep  tbem  by  paying  for 
tbem.  Hiles  paid  for  tbe  land  wben  be  got  tbe 
title,  and  we  see  notbing  unjust  or  inequitable 
in  bis  receiving  compensation  for  improve- 
ments made  in  good  Mih  upon  tbe  land  wbidi 
be  is  now  willing  to  convi^y  to  tbe  Company, 
if  tbe  Company  cbooses  to  take  tbem  at  tbdr 
appraised  value.  « 

We  are  urged  to  consider  tbat  if  tbis  decree 
is  affirmed,  dismissinff  tbe  biU  of  tbe  Raibx)ad 
Company,  tbe  defendanU  will  be  left  in  tbe 
possession  of  property  frauduleoUy  acquired, 
of  considerable  value,  for  wbicb  tbey  gave 
no  consideration.  Tbe  answer  to  tbis  is,  tbat 
sucb  a  question  cannot  be  raised  by  tbe  plain- 
tiff  in  tbis  case,  because,  baving  no  ngbt  to  take 
tbe  property,  it  is  not  injure  by  a  decree  of 
tbe  court  wbicb  fails  to  grant  sucb  rigbt  Tbe 
otber  questions  must  be  between  tbe  defend- 
ants in  tbis  case  and  tboae  from  whom  tbey 
took  deeds  of  conveyance,  or  sucb  other  parties, 
public  or  private,  as  may  show  tbat  tb^  bave 
an  interest  in  tbe  controvem^. 

TfUdtoneqftJ^  Oireuit  Ckmri i$ 4tfinned. 

Mr.  Chi^  Justice  Fuller  did  not  bear  tbis 
case  and  took  no  part  in  its  decision. 

6U 


WILLIAM  T.  WASHBURN,  Executor,  m 

AU,  Appti.^ 

ASHBEL  GREEN  bt 
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>«».  OL  as  Biaiardmm'*$E3tr,  t.  €Hrten^  Beport«i% 

Director  cf  eorparaticn^-fldudarj^  rdaUai^^ 
trust  fundstock,  assesscUnUty  tf^^nmds 
transferrei  to  dsroctor  by  wnfaifr  mtoM^ 
moneys  advanced— inierest-^derl^s  fees, 

li  A  direotor  and  offlow  of  a  joint-etook  oorpora» 
tlon  oooupieB  a  flduofary  relation  and  his  deaUnga 
with  the  subject  matter  of  bis  trust  or  ageooj* 
and  with  the  benefloiary  or  party  wliose  interest 
is  oonflded  to  bis  oare,  are  viewed  with  Jeidousr 
and  distnist  hy  tbe  ooorts,  and  may  be  ael  aside 
on  sUfffat  grounds. 

t.  Where  a  ooiporatton  beoomes  insolvent,  tta 
capital  stodc  Is  a  tmst  fund  for  tbe  payment  of 
its  debts,  and  if  not  paldin  fnU,  aoourt  of  equity 
can  require  it  to  be  paid  up. 

8.  Where  shares  of  such  capital  stock  are  voted  to 
a  director  as  a  bonus,  he  is  subject  to  Oe  liabili- 
ties thereon  which  would  attach  to  a  shareholder 
who  has  taken  stock  but  has  not  paid  fOr  the 
same,  atthough  there  Is  a  contract  between  him 
and  the  Company  that  such  stock  shaU  not  be 


L  Where  bonds  of  tbe  Oompanyare  transferred 
to  a  director  by  unfair  means  and  in  a  chmdes 
ttne  manner,  be  cannot  be  regarded  as  a  legal 
and  equttable  pledgee  tiiereoC,  and.  If  sold  l^ 
sheriff  on  his  Judgment  against  tbe  Oompany,  his 
purchase  of  them  at  the  aherilTs  sale  vests  In 
him  no  title. 

8.  Where  a  director  advanced  money  to  redeem 
boiids  of  the  Oompany  from  a  pledge,  charged 
the  money  to  the  Oompany  and  received  Its  notes 
therefor,  and  then  attempted  to  levy  upon  and 
sell  the  bonds  and  himself  become  the  purchaser 
thereof  at  a  nominal  8um«  and  thus  gain  an  un- 
conscionable advantage  over  other  bondholdeis, 
no  allowance  should  be  made  to  him  by  way  of 
equitable  salvage  fOr  the  money  thus  advanced 
by  him. 

S.  Interest  Ou  the  bonds  ^ould  only  be  allowed 
from  the  date  wben  they  were  delivered  to  the 
owners  and  holders  '^  them. 

7.  Motion  by  an  interacting  petitioner  in  the  suit, 
whoso  appeal  was  dismiaocd,  to  have  refunded  to 
him  $100,  deposited  by  order  of  the  court  with 
the  clerk,  for  two  printed  copies  of  the  record, 
granted  to  the  extent  of  $000. 

[No.  19.] 

Argued  Oct.  17, 18, 1889.  Decided  Jan.  90, 1890. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Western  Dis- 
trict of  Midiisan,  in  a  foreclosure  suit  in  re- 
gard to  tbe  priority  of  tbe  claims  of  creditors 
to  tbe  fund  who  are  allowed  to  intervene  and 
prove  their  respective  claims  for  priority,  al- 

NOTE.— ^s  to  right  to  pledge  stoefr,  emd  HoMt  of 
pUdgee  of  eame^  see  note  to  Anderson  v.  PbiladeU 
phia  Warehouse  Oo.  Bk.  28,  p.  478. 

A»topreferf^sUK)ktit»imu.andrig$it90fhoUier9 
of  fame,  see  noU  to  Warren  ▼.  King,  Bk.  ff,  p.  TSB. 

As  to  when  tcttotion  of  stotk  or  Sharte  in  corpora' 
Uon  impaSre  obUoaSion  of  contracts  seenoto  toProv* 
Idenoe  Bank  v.  BUbngs,  Bk.  7,  p.  SOB. 

As  to  MuoUMry  position  of  directortt  their  eontraeis 
and  deoMfigt  wUh  oorpomMon,  see  note  to  Koehler 
V.  Black  Blver  Falls  Iron  Oo.  Bk.  17,  p.  830. 
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Washbubit  y.  Obxbh; 
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lowing  a  poftioii  of  the  claim  of  RIchardion, 
•o  iDtenrening  creditor,  ae  respecta  certain 
iKMids  heM  lijr  nim,  and  relecting  it  aa  to  other 
Ixynda  claimed  by  him.    AffirmSi, 

The  facta  are  atated  in  the  opinion. 
'   Mr,  L^auui  D.  Norrls,  for  appeUanta. 

Mmn.  Daniel  P.  Hurs,  T.  t.  O'Brien* 
J.  Hnbley  Aehton,  fi.  A.  MeKnifcHt, 
Henrv  M.  Heekart  and  Eenrp  T,  Deehert,  for 
appelleea: 

ueliTery  ia  neceaaary  to  a  pledge. 

OiMy  Y.  Oawroc,  96  U.  8.  467  (24:  779); 
Thwrter  ▼.  (Hiter,  86  Fed.  Rep.  224. 

A  tru^ee  cannot  deal  with  truat  property 
i6r  bia  own  benefit. 

Mar$h  Y.  Whitmore,  88  U.  8.  21  Wall.  178, 
188  (22:  482,  484);  WardsU  y.  Union  I\ie.  S. 
Co.  108  U.  8.  651,  658  (26:  609,  511). 

Tbe  office  of  director  of  a  railroad  company 
ia  fiduciary  in  ita  character,  and  aucb  director 
ia  incapacitated  from  dealing  in  his  own  be- 
half in  respect  to  thb  corporation  property,  or 
in  respect  to  any  matter  involving  his  powera 
and  duties  as  such  director. 

HayU  ▼.  PlatUburgh  db  M.  R,  O.  54  N.  T 
B14;  IStin^Liek  OH  Oo,  v.  Marimry,  91  U.  8. 
687  {2^h  328);  Bamsi  v.  Brown,  80.  N.  Y.  527, 
685;  Aberdeen  R,  Co,  v.  Blakie,  1  Macq.  H.  L. 
Cae.  461. 

Tbe  appellants,  Richardson  and  Day,  are 
not  entitled  to  clfdm  the  800  bonda  voted  to 
Richardson  at  tbe  meeting  of  August  8d, 
1875,  for  the  reason  that  the  meeting  waa  not 
a  legal  meeting  of  the  Company,  binding 
upon  either  the  atockholders,  the  bondholders 
or  other  creditors  of  tbe  Company. 

Rex  V.  Liverpool,  2  Burr.  728;  Reg  r.  Chet- 
wynd,  7  Bam.  ft  C.  695;  Wiggin  v.  FreowiU 
BapUei  Churt^,^  Met  801;  Stow  Y.Wyee,  7 
Conn.  214;  PeopU  v.  Aiban^  Med,  M.  26  Hun, 
851;  Metropolitan  EUt>a(ed  R  Oo,  y,  Manhat- 
tan R  Oo.  14  Abb.  N.  C.  288;  Re  Bast  Nor- 
folk  Tramwave  Cb.  L.  R.  5  C?h.  Div.  968. 

The  appellants,  Richardson  and  Day,  are 
not  entitled  to  tbe  400  bonda  claimed,  for  tbe 
reaaon  that  Richardson  waa  a  director  of  the 
Company,  which  waa  then  insolvent. 

Bradlep  v.  Oonveree,  4  Cliff.  875:  BradUy  v. 
F&rwU,  1  Hohnes,  483;  CoonM  v.  Tome,  9  f^ 
Rep.  582;  Warden  v.  Union  /W.  R  Oo.  108 
U.  8.  651.  658  (26.  509, 511);  ThomatY,  Brown- 
tilU,  Ft.  K,  db  P,  R  €h.  109  U.  8.  522 
(27:  1018). 

Assuming  that  RichardscNi  liad  a  lien  upon 
these  600  bonds,  he  lost  and  surrendered  such 
lien  when  he  delivered  them  to  the  sheriff  of 
the  County  of  New  York,  and  allowed  them 
to  be  soldi  under  his  attachment  and  execu- 
tion. 

Jaeobe  y.  Latour,  5  Bing.  180;  Wingard  r. 
Banning,  89  Cal.  548;  L^  y.  WiUard.  17 
Pick.  140:  Meeker  y.  WHeon,  1  Gall.  419; 
Beane  y.  Wetrren,  122  Maaa.  808;  Bean  y.  Bol- 
lim.8PhiL87. 

Contracta  made  between  the  corporation  and 
tbe  officen  and  diraoton  of  tbe  Company,  aa 
individoala,  are  yoid  aa  against  public  policy. 

WmrdM  w.  Union  iWS.  Oo.  106  U.  8.  661 
(96:  OCNTL  and  oaaea  cited. 

The  wBdort  of  a  corporation  are  aubject  to 
the  obligationa  which  the  law  imposes  upon 
troateea  and  agenta,  and  they  cannot,  with  re- 
apect  to  the  aama  matteia,  act  for  themaelvea 


and  for  it,  nor  occupy  a  position  in  conflict 
with  ita  intereats. 

Sanger  Y.  Upton,  91  U.  8.  60(28:  222);  Ori^- 
wcid  V.  Saigman,  72  Mo.  110;  Upton  y.  BngU' 
hart,  8  DiU.  497;  Wardell  y.  Union  JPHte.  R  Oo. 
108  U.  8.  651  (26:  509);  Enowlton  y.  Oongrem 
A  B.  Spring  Co.  57  N.  Y.  518;  Van  OottY.Van 
Brunt,  BSi  N.  Y.  535;  Gardner  v.  Butler,  80 
N.  J.  Eq.  702;  Webeter  y.  Upton,  91  U.  8.  65 
(28:  884);  Duneomb  v.  N.  t.  ete.  R  Oo.  99 
N.  Y.  1. 

The  appeala  herein  ahould  be  diamissed  far 
irregularity,  inasmuch  aa  the  namea  of  the 
parties  appellees  are  not  set  forth  in  the  ap- 
peals. 

SmithY.  Clark,  58  U.  8. 12  How.  21  (18:  876); 
The  Protector,  78  U.  8.  11  WalL  87  (20:48). 

Tbe  report  of  tbe  master,  as  to  the  matters 
of  fact,  is  prima  facie  correct,  and  the  court 
will  not  wander  at  large  into  the  evidence  to 
ascertain  whether,  by  possibility,  the  master 
was  wrong  in  his  conclusions  or  not. 

Mediker  v.  Botiebrake,  108  U.  8.  72  (27:  655); 
Tilghman  v.  Proctor,  125  U.  8.  149  (81:  668); 
Bonnell  v.  Columbian  Ins,  Co,  2  Sumo.  866; 
Maeon  y.  Orotby,  8  Woodb.  &  M.  258;  Paddock 
V.  Commerdat  Jn$,  Co.  104  Mass.  521;  Rich* 
arde  v.  Todd,  127  Mass.  167. 

A  judgment  against  a  mortgagor  corpora- 
tion, prior  to  the  receiverabip.  liut  subeequent 
to  the  mortgage,  is  held  subject  to  tbe  mort- 

Central  Truet  Co.  y.  Baet  Tenn.  V.  d  O,  R 
Oo.  80  Fed.  Rep.  897:  Duncan  y.  Mobile  d  O. 
R  Oo.  2  Woods.  542:  Hilee  y.  Caee,  9  Bisa. 
549;  Kell^  y.  Oreen  Bag  d  M.  R  Co.  10  Bisa. 
151;  Porter  y.  ^Pitteburgh  Steel  Oo.  122  U.  8. 
281  (80:  121(n. 

The  equitable  principlea  upon  which  the  de- 
cisions in  tbe  leading  caaes  of  Foedick  v.  SchaU^ 
99  U.  8. 285  (25:  889).  and  Bumham  v.  Bowen, 
111  U.  8.  776  (28:  596),  and  fai  other  caaea  of 
that  claas.  are  lounded,  are  not  applicable  to 
claima  such  as  tbe  present,  accrued  for  tba 
original  construction  of  a  railroad  whfle  there 
Was  a  subsisting  mortgage  upon  it. 

Tbia  was  expressly  sdjudged  in  Porter  ▼. 
Pitteburgh  B,  Aed  Oo.  120  U.  8.  671  (80:  888). 
aflirmed  on  application  for  rehearing,  l!Si 
U.  8.  280  <80:  1210).  e 

8ubsequent  credttora  cannot  be  heard  to  im- 
peach an  executed  contract,  where  the  deal- 
inga  with  the  Company,  of  whidi  they  claim 
the  benefit,  occurred  after  the  contract  waa  ex* 
ecuted. 

Oraham  v.  La  Croeee  d  M.  R  Oo.  102  U.  8. 
148(26:  106);  PorterY.  Pitteburf^R  Steel  Co. 
120  U.  8.  678  (80:  888). 


Mr,  Juttice 
the  court: 


delivered  the  opinion  of 


This  is  a  suit  in  equity ^originany  brought  in 
the  Circuit  Court  of  the  United  8tates  for  the 
Western  District  of  Michigan  by  Ashbel  Oreea 
and  William  Bond,  trusU'es.  against  the  Chica- 
go, Saginaw  and  (Canada  Railroad  Company,  a 
corporation  organized  under  the  laws  of  the 
State  of  Michigan,  to  foreclose  a  mortgage 
given  by  that  Company  on  all  its  property  and 
effects  of  whatsoever  descriptloo  to  tne  plain* 
tiffs,  to  secure  tbepavmentof  5.500  of  Ita  oonda 
of  il  .000  each,  payable  to  aaid  trustees  or  bearer. 

The  suit  was  commenced  onthe  16th  of  Noy- 

617 


i 


80-50 


SuP&aUB  COUBT  OF  THB  UhITED  STATSa. 


Oct.  Tkbm, 


ember,  1876.  A  receiyer  was  at  once  ap- 
pointed. The  Company  made  no  defense,  but 
numerous  parties,  holders  of  the  bonds  thjos  se- 
cured, and  others  with  claims  of  various  kinds 
against  the  Company,  with  leave  of  the  court, 
intervened  in  the  case,  and  were  allowed  to 
prove  their  respective  claims.  The  controversy 
resolved  itself  into  a  contest  for  priority  among 
the  respective  claimants  in  the  distribution  of 
the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty thereafter  to  be  made. 

On  the  80th  of  June,  1882,  a  decree  was  ren- 
dered that  the  bill  was  well  filed,  and  that  the 
£32]  complainants  were  entitled  to  a  foreclosure. 
The  matter  was  referred  to  a  master  to  take 
testimony  and  report  upon  the  validity,  and 
aleio  the  priority,  of  the  various  claims  filed. 
On  the  6th  of  November,  1882,  the  master  filed 
his  report,  in  which  he  divided  the  claims  pre- 
sentea  into  four  classes,  numbered  A,  B,  C  and 
D,  respectivelv.  In  class  C  he  placed  the 
claims  securea  bv  the  first-mort^ige  bonds, 
and  the  amount  of  said  security.  In  this  class 
was  the  claim  of  Benjamin  Richardson  for 
money  furnished  to  aid  m  the  construction  of 
the  road,  amoimting  with  interest,  to  $278,282.- 
87,  secured,  as  the  master  found,  bv  200  bonds, 
amounting  to  $874,904.  Exceptions  to  this  re- 
port were  filed  by  nearlv  all  of  the  parties  in- 
terested, but,  in  the  main,  it  was  confirmed  by 
the  court,  and,  on  the  8d  of  May,  1888,  a  de- 
cree was  entei^ed  on  the  question  of  priority 
amone  the  respective  claimants  in  the  mstribu- 
tion  of  the  fund  arising  from  the  sale  of  the 
mortgaged  property,  which  had  occurred. 
This  decree,  among  other  things,  provided  that, 
after  certain  expenses  and  certificates  given  by 
the  receiver  had  been  paid,  the  remiunder  of 
the  fund  should  be  ratably  divided  among  the 
bond  claimants,  and  where  the  bonds  were  held 
as  collateral  security  no  greater  amount  should 
be  allowed  than  suflScient  to  satisfy  the  debt 
thus  secured.  t^ 

Benjamin  Richardson's  claim  Is  in  this  class. 
It  was  for  600  bonds  claimed  as  collateral  se- 
curity for  the  amount  of  money  advanced  by 
him  lor  the  construction  of  the  road,  and  for 
1,105  other  bonds  which  he  alleged  he  had  re- 
deemed from  certain  bankers  in  London,  and, 
in  another  form,  was  for  8,574  bonds  which  he 
had  purchased  at  an  execution  sale  in  New 
York  City  that  was  had  to  satisfy  a  judgment 
he  had  obtained  against  the  Railroad  Company 
in  the  Court  of  Common  Pleas  for  the  City  and 
County  of  New  York  for  the  amount  of  his 
debt  with  interest.  The  decree  allowed  Rich- 
ardson's claim  as  respects  200  of  the  600  bonds, 
but  rejected  it  as  to  the  other  bonds  claimed 
by  him. 

Subsequently  that  decree  waa  amended  by 

the  decree  of  October  8, 1888,  so  as  to  correct 

certain  mistakes  in  the  calculation  of  interest 

upon  the  bonds.    The  effect  of  this  latter  de- 

[33]      cree  was  to  reduce  Richardson's  riiare  of  the 

Sroceeds  by  $2,178.91  from  what  the  original 
ecree  of  May  8, 1888,  had  made  it:  and  auo  to 
reduce  in  like  manner  the  share  of  one  of  the 
other  intervening  parties,  the  Wrought  Iron 
Bridge  Company  of  Canton,  Ohio,  by  the  sum 
of  $188.60. 

Four  separate  appeals  were  taken  from  the 
decree  of  Mar  8, 1888,  and  an  [appeal  waa  al- 
so taken  by  Richardson  and  his  assignee,  Henry 

lis 


Day,  from  the  amended  decree  of  October  8» 
18^.  At  the  last  term  of  the  court  all  the  ap- 
peals were  dismissed  except  that  of  Richardson 
and  Day  from  the  decree  of  October  8, 1888. 
Richardion  v.  Oreen,  180  U.  8.  104  J[82:  872]. 
Before  the  decision  at  the  last  term^of'the  court 
was  rendered  Richardson  died,  and  his  legal 
representatives  are  now  prosecuting  the  appeal. 
As  a  decision  upon  the  questions  presented  by 
this  appeal  affects  the  distribution  decreed  by 
the  court  below  of  $187,154.94  among  the  other 
claimants,  it  becomes  necessiary  to  examine  the 
facts  and  to  give  consideration  to  the  equitiea 
which  relate  to  the  claims  of  all  those  parties. 

The  Chicago,  Saginaw  and  Canada  Kailroad 
Company  was  organized  about  the  4th  of  De- 
cember,  1872,  under  an  Act  of  the  Michigan 
Legislature  approved  AprO  18,  1871,  with  a 
capital  stock  of  $4,200,000,  divided  into  4,200 
shares,  for  the  purpose  of  building  a  railroad 
from  St.  Clair,  in  the  eastern  part  of  the  State, 
to  Qrand  Haven,  on  Lake  Micnigan,  a  di^anoa 
of  about  210  miles. 

The  original  incorporators  each  subscribed 
for  210  shares  of  this  capital  stock,  5  per  cent 
of  which  was  odd  in.  This  was  all  the  stock 
ever  subscribei),  and  all  the  money  paid  in  on 
any  stock.  Nine  of  those  corporators  were 
elected  directors,  all  but  three  of  whom  resigned 
in  187B,  transferring  their  stock,  it  is  supposed, 
to  Uiose  three.  The  stock  subscribed  and  the 
money  paid  on  it  may,  for  all  practical  purpoaes, 
be  considered  as  having  afterwards  disiappearad 
from  the  organization. 

For  the  purpose  of  raising  funds  to  buOdthe 
road  and  equip  it  the  corporation  executed  a 
mortgage  and  issued  5,500  seven-per-cent  bonds 
of  $1.0(!M)  each,  due  in  80  vears,  with  interesi 
payable  semi-annually,  ana  placed  them  in  the 
hands  of  its  executive  comnuttee  to  be  pot  up- 
on the  market  Before  selling  any  of  its  bonds, 
however,  the  corporation  borrowed  consider- 
able money  from  various  parties,  giving  the 
bonds  as  security,  at  the  rate  of  two  dollars  in 
bonds  for  every  dollar  borrowed,  and  also  giv- 
ing, as  a  bonus,  to  the  parties  from  whom  the 
money  was  borrowed,  a  large  amount  of  capi- 
tal stock. 

These  loana  were  negotiated  with  the  follow- 
ing persons:  (1)  With  a  syndicate  of  four  per- 
sons in  Philadelphia,  designated  in  the  record 
as  the  'Thiladelphia  parties,"  who  advanced 
money  to  the  Company  on  the  terms  above 
stated  until  the  amount  aggrf«ated,  acoording 
to  the  report  of  the  master,  $148,629.62.  The 
number  of  bonds  pledged  to  the  syndicate,  as 
collateral  security  for  this  loan,  waa  462.  The 
Philadelphia  parties  claimed  before  the  court 
below  to  be  entitled  to  prove  all  the  bonds  held 
by  them  to  the  full  amoimt  of  principal  and  ac- 
crued interest;  and  to  a  share  in  the  proceeds 
of  the  fund  doived  from  the  sale  of  toe  mort- 
gaged property  to  the  extent  of  their  loans  and 
tne  interest  thereon.  The  decree  of  the  court 
allowed  their  daim,  to  the  extent  of  287.26 
bonds  only,  that  number  beingt  wioe  the  amount 
of  the  principal  advanced.  The  second  party 
from  whom  the  Company  obtained  a  loan  was 
the  appellant  Richardson,  upon  terms  herein- 
after stated.  The  third  party  was  George  0. 
Sickles  of  New  York,  who  loaned  the  Company 
$100,000  upon  a  pledge  of  250  of  the  bonds,  as 
collateral,  and  also  a  bonus  of  $100,000  full- 
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Dtid  stock.  Afterwards  bis  sod.  Dsniel  B. 
Sickles,  bought  188  of  the  boods  for  the  con- 
sideration that  be  woold  assume  and  pay  the 
debts  due  bis  father,  wbicb  he  afterwards  did. 
The  bonds  held  hj  the  elder  Sickles  were  then 
returned  to  the  Company.  Daniel  £.  Sickles 
claimed  that,  as  an  innocent  purchaser,  be  was 
entitled  to  priority  over  the  other  collateral 
bondholders,  who  were  the  directors,  oiBcers 
and  promoters  of  the  Company.  His  demand 
for  priority  wss  disallowed  by  the  court;  and 
the  only  part  of  bis  claim  that  was  allowed  was, 
that  as  Innocent  purchaser  of  the  188  bonds  be 
might  prove  them  to  the  full  amount  of  bis 
principal  and  interest 

After  tbe  negotiation  for  tbe  three  loans 
above  named,  Thomas  M.  Nelson  contracted 
with  the  Company  to  ballast  and  iron  the  first 
twenty  miles  of  the  road  from  tbe  Town  of  St 
[3S]  Louis  west,  etc  This  contract  be  substantial- 
ly performed.  Two  months  afterwards  be  en- 
tered into  another  contract  with  the  Company 
to  dear,  grub  and  grade  the  road,  and  build 
bridges  and  culverts  on  the  second  division 
thereof  to  Lakeview.  Part  of  this  second  con- 
tract wa$  assigned  to  tbe  claimant  Soule.  This 
contract  also,  with  tbe  exception  of  a  part  of 
the  grading,  was  performed  by  these  parties. 
Thev  had  no  security  for  tbe  payment  for  their 
services.  They  relAd  on  the  solvency  of  the 
Company  and  the  assurances  of  Richardson, 
who  was  then  a  director  and  the  treasurer  of 
it  that  arransements  were  perfected  for  the 
payment  of  the  work  as  fast  as  it  j^ogrcssed. 
The  Company  failed  to  pay  tbe  a£ko>QBt  due  on 
these  contracts.  Suits  were  brought,  Judff- 
menta  obtained,  and  executions  issued  which 
were  returned  miUa  bona.  They  presented 
their  claims  to  the  master,  who  reported  in 
their  Ulyot,  and  allowed  them  nriori^  over  the 
bondholders  to  the  amount  of  $18,848.88.  Ex- 
ceptions to  this  finding,  having  been  filed,  were 
sustained  by  the  court  below,  wbicb  alkwed 
their  debt  but  put  it  in  the  fourth  class,  to  be 
paid  pro  rata  from  any  surplus  remaining  af- 
ter the  bondholders  were  paid. 

Tbe  daim  of  the  Wrought  Iron  Bridse  Com- 
pany was  based  upon  a  contract  with  the  Rail- 
roaa  Company,  under  which  it  built  an  iron 
bridge  across  the  Saginaw  River,  which  was 
•old  bv  tbe  recdver  for  tbe  sum  of  8^,000. 
This  dsimant  was  allowed  a  share  in  the  pro- 
ceeds of  tbe  sale  on  tbe  basis  of  Uie  88  bonds 
of  which  it  had  became  the  actual  owner. 

Tbe  daim  of  Stevens  was  based  upon  a  bona 
fide  loan  made  to  tbe  Companv  by  him.  By 
the  decree  of  the  court  bdow  ne  was  allowed 
a  share  in  the  funds  to  the  extent  of  88  bonds. 

Any  modification  of  the  decree  of  the  court 
below  favorable  to  the  contention  of  the  appd- 
lants  herdn  wHl  correnwndingly  reduce  the 
aUowances  made  to  tbe  above-mentioned  claim- 
ants. 

Tbe  loan  of  $100,000  by  Ricbardsoo  to  tbe 
Railroad  Company,  on  wmcb  he  obtained  the 
first  800  bonds,  as  collateral,  was  made  by  him 
on  the  81st  ox  Haicb,  1876,  under  a  contract 
with  the  Company,  In  which  he  agreed  to  lend 
[96]  the  corporation  that  amount  upon  certain  terms, 
whidi,  among  others,  were.  (1)  that  the  Com- 
pany should  ddiver  to  bim  800  mortgage 
hoods  of  $i;000  each;  (8)  that  within  fourteen 
daya»  be  should  be  elected  a  director  of  the 
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Companv;  (8)  that  John  A.  Slwdl,  of  New 
York  city,  should  be  employed  l^  the  Com- 
pany at  a  salarv  of  $2,500,  and  bis  personal 
expenses,  for  tbe  purpose  of  superintending^ 
tbe  construction  of  the  road  and  of  looking  after 
the  interests  of  Richardson;  (4)  that  as  a  fur- 
ther collateral  Recurity  tbe  Company  should 
lease  the  first  20  miles  of  tbe  road  aa  soon  as  it 
should  be  completed,  and  assign  such  lease  U> 
Richardson,  and  should  also  udgn  to  bim  aU 
tbe  subsidy  notes  pertaining  to  that  division  of 
the  road,  he  to  retain  all  the  money  derived 
from  the  lease  and  subsidy  notes,  and  render 
unto  tbe  Company,  at  final  settlement,  7  per 
cent  interest  upon  the  money  so  recdved;  and 
(5)  that  the  Company  should  execute  and  de- 
liver to  Richardson  1,260  full-paid  shares  of 
capital  stock  of  $100  each.  Although,  on  its- 
face,  this  was  to  be  fully  paid-up  stock,  it  was 
understood  that  no  mon^  was  to  be  actually 
paid  for  it  the  consideration,  aa  redted  in  tfaHe* 
aneement,  bdng  Richardson's  services,  good 
offices  and  infiuence  in  favor  of  the  Company 
in  tbe  financial  world. 

In  the  contest  for  priority  among  the  claim- 
ants before  the  master  the  Judgment  creditors* 
of  the  corporation  claimed  that  they  entered 
into  the  oontracts  with  tbe  Company  whereon 
they  obtabied  their  Judgments  relying  upon  its- 
resources,  which  they  were  led  to  t^k  were- 
ami^  by  reason  of  tbe  amount  of  the  outstand- 
ing paid-up  stock  In  the  bands  of  such  respon- 
dble  stockholders  and  owners  as  Ricbardsoo 
and  the  Philaddphia  parties:  and  it  was  con- 
tended that  those  stockholders  should  not  be- 
aUowed  to  share  in  tbe  proceeds  arising  from 
tbe  sale  of  the  mortcagea  property  on  t&  basis 
of  the  bonds  held  by  them,  as  collateral,  un- 
less they  should  first  pay  to  tbe  Company  tbe 
full  amount  of  the  shares  of  stock  of  wbicb 
they  had  bdd  themselves  out  to  tbe  world  as 
tbe  owners.  Tbe  master  concurred  in  this 
view,  but,  because  there  was  no  proof  of  tbe 
actud  vdue  of  the  stock,  be  declined  to  make 
any  deduction  from  the  amount  due  to  Ricb- 
aroson,  but  limited  bis  ddm  to  tbe  200  bonds. 
Tbe  appellants  recdved  the  amount  wbicb  tbe 
decree  dlowed,  but  appeded  to  this  court  from 
that  decree,  contending  that  they  were  entitled 
to  a  larger  share  of  tbe  fund  on  the  basii  of 
tbe  addioond  400  bonds. 

To  determine  Uie  merits  of  the  contention  of 
the  appellants,  a  somewhat  minute  statement  of 
tbe  cutmmstances  which  led  the  board  of  direc- 
tors to  vote  to  Richardson  those  400  additiond 
bonds  becomes  necessary.  The  1,260  shares 
of  paid-up  stock  for  which  he  paid  nothing 
made  him  the  larsest  stockholder  in  tbe  Com- 
pany. He  and  the  Philaddphia  parties  held 
all  tne  outstanding  stock  with  tbe  exception  of 
a  few  shares,  and  tbe  entire  and  absolute  con- 
trol of  the  corporation  was  thus  In  tbdr  bands. 
Richardson  soon  controlled  a  majority  of  tbe 
board,  and  dominated  Its  proceedlnics.  He 
was  at  oDoe  made  a  director,  according  to  tbe 
contract  He  became  chairman  of  itK  execu- 
tive committee  and  its  manadng  director. 
Tbe  lease  of  the  first  20  miles  of  the  roud  was 
made  to  biro,  and  tbst  part  was  turned  over  to 
his  possession.  He  bad  John  A.  Elwdl.  bis^ 
coadjutor  and  representative,  elected  a  direc- 
tor, who  became,  suooeasivdy,  secretary,  nu- 
ditor  and  a  member  of  the  executive  oommit- 
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tee  of  the  board.  He  af terwaidB  caused  Am- 
broee,  Hamm  and  Cooper  to  be  put  upon  the 
board  of  directors,  to  each  of  whom  he  as- 
s^ned  small  portions  of  his  stock  to  enable 
them  to  vote  in  furtherance  of  his  schemes  and 
interests;  and  the  1,250  shares  of  paid-up  stock 
were  in  due  time  issued  to  him. 

At  a  meeting  of  the  board  of  directors,  held 
on  the  5th  of  July,  1875,  although  he  had  ad- 
vanced nothing  beyond  his  or&nal  loan  al- 
reeulv  secured,  he  demanded  100  additional 
bonds,  representing  ftlOO,000,  as  collateral, 
and  tne  board,  yielding  to  his  exactions, 
unanimously  adopted  a  resolution  directing  the 
secretary  and  treasurer  to  deposit  with  him 
that  number  of  bonds  for  such  purpose.  With- 
in one  month  afterwards,  to  wit,  August  5, 
lb75,  Richardson  was  unanimously  elected 
treasurer  of  the  Company,  to  fill  the  Tacancy 
caused  by  the  resignation  of  E.  P.  Ferry,  which 
he  had  tendered  to  take  effect  when  his  ac- 
counts should  be  adjusted  by  the  executiYe 
committee,  and  when  the  personal  obligations 
he  had  made  should  be  settled,  or  he  be  re- 
lieved therefrom.  The  board  of  directors  also 
▼oted  to  Richardson  800  additional  first-mort- 
138]  S^g^  bonds  as  collateral.  How  he  accom- 
plished these  results,  to  wit,  the  resignation  of 
Ferry,  his  own  election  as  Fenr's  successor, 
and  also  the  vote  to  himself  of  the  800  bonds, 
is  very  fully  explained  by  the  testimony  of  the 
directors  and  of  Richardson  himself.  Ferrv 
thus  states  why  he  resigned:  "  Mr.  Richard- 
son said  to  me  that  he  thought  that,  advancing 
as  much  money  as  he  did,  ne  not  only  should 
have  all  the  moneys  of  the  Company  in  his 
hands,  as  treasurer,  to  see  that  they  weie  prop- 
erly disbursed,  but  also  the  secwties  of  the 
Company  under  his  control.'^  •  lu  explanation 
of  his  tendering  his  resignation^  to  take  effect 
upon  being  settled  with  and  relieved  from  per- 
sonal responsibility,  he  says:  "  I  had  indorsed 
the  Company's  notes  to  the  amount  of  about 

f  10,000,  and  furnished  themXth  money,  both, 
had  advanced  the  Company,  as  treasurer, 
from  my  own  funds,  in  the  neighborhood  of 
$10,000.  I  think  it  was  $9,0W)  and  some- 
thing." He  further  stated  that  Mr.  Richard- 
son assured  him  that  the  adjustment  and  release 
asked  for  should  be  effected.  He  also  stated 
that  Richardson  had  never  performed  those 
proralBes.  The  vote  of  800  bonds  to  Richard- 
son is  thus  explained  by  himself:  "I  demanded 
of  the  board  800  more  Donds,  and  got  them  by 
resolution  of  the  board."  The  resolution  di- 
rected a  conveyance  to  Richardson  of  800  of 
the  flrst-mortgsge  bonds  of  the  Company  upon 
the  consideradon  of  advances  made  ana  to  be 
made  by  him.  The  fact  is,  that  the  sum  ac- 
tually advanced  by  him  in  addition  to  his  orig- 
inal loan,  for  which  these  400  bonds  were  suo- 
crasively  voted  to  him,  amounted  to  a  little 
over  $81,000.  The  terms  upon  which  be  made 
the  demand  for  these  additional  bonds  are  stated 
by  Ferry  and  Elwdl.  At  this  same  meeting, 
held  August  8,  1875,  Richardson  introduce 
the  following  resoluUon: 

**Iie$olf)ed,  That  the  president  and  secretary 
^,  and  they  are  hereby,  authorized  to  execute 
«  contract  for  the  purpose  of  grading,  tying  and 
bridging  the  Company's  located  road  from  its 
western  terminus  to  Lakeview." 
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Elwell  testifies  that  Richardson  stated  to  the 
board  that  if  they  would,  by  resolution,  au- 
thorize him  to  receive  800  additional  bonds  of 
the  Company  of  $1,000  each,  he  would  make 
further  advances  to  a  sufficient  amount  for  the 
Company  to  so  on  with  the  extension  and  l^^i 
equipment  of  the  road  to  Lakeview.  It  was  in 
consideration  of  these  promised  advances  that 
the  resolution  was  adopted  directing  the  800 
bonds  to  be  conveyed  to  him.  This  promise 
was  never  fulfilled  by  Richardson.  Elwell  te^ 
tifles  that  he  advanced  no  money  for  the  ex- 
tension or  equipment  of  the  road  to  Lakeview, 
nor  did  he  purchase  any  iron  or  other  material 
to  be  used  on  that  part  of  the  road.  Both 
Richardson  and  Ferry,  according  to  their  own 
testimony,  considered  that  the  action  of  the 
board  of  directors  placed  Richardson,  as  treas- 
urer, in  the  shoes  of  Feny,  at  least  with  regard 
to  the  custody  of  the  unissued  bonds  of  the 
Company.  These  bonds,  2,985  in  number, 
were  deposited  with  a  Safe  Deposit  Company 
in  New  York  City,  subject  to  the  control  of 
Ferry.  Ferry  immediately  drew  an  order  on 
that  company  authorizing  it  to  deliver  to 
Richardson  aU  the  bonds  belons^gto  the  Rail- 
road Company  deposited  with  it,  and,  through 
Elwell,  gave  to  Richardson  the  key  to  the  vault 
in  which  they  were  kept,  in  order  that  he 
(Richardson)  might  take  possession  of  them. 
Armed  with  this  order  to  the  Trust  Company 
to  deliver  the  bonds  to  him,  as  treasurer, 
Richardson,  on  the  20th  of  August,  1875.  in 
company  with  Messrs.  O.  W.  Child  and  M.  J. 
Baney,  proceeded  to  the  place  of  business  of 
the  Trust  Company ,  and.  bis  order  having  been 
accepted  by  that  company,  took  possession  of 
all  the  unissued  bonds  there  belonging  to  the 
Railroad  Company,  Messrs.  Child  ana  Baney 
oountingthem  and  making  a  memorandum  of 
them.  This  memorandum  of  the  number 
counted  included  the  400  now  claimed  by  the 
appellants,  as  collateral  security.  On  the  fol- 
lowing day,  Richardson,  claiming  to  act  under 
the  authority.of  the  aforesaid  resolutions  of  the 
board  of  directors  voting  the  400  bonds  to  him 
as  collateral  security,  and  the  order  of  the  presi- 
dent of  the  Company  to  Ferry,  separated  400 
of  the  bonds  from  the  remainder  (Child  and 
Baney  assisting  him),  and  placed  them  in  a  tin 
box,  which  be  afterwards  kept  in  his  personal 
possession. 

On  the  11th  of  October,  1875,  Richardson 
was  appointed  managing  director,  irrevocable, 
and  chairman  of  the  executive  committee;  and,      [401 
on  the  12th  of  the  same  month,  he  gave  to 
Ferry  the  following  receipt: 

"Received  of  Edward  P.  Feny,  treasurer  of 
the  Chicago,  Saginaw  A  Canada  Railroad  Co.. 
twenty-two  hundred  and  eighty-nine  (2,289)  of 
the  flrl^mortgage  bonds  of  the  Company,  num- 
bered as  detailM  by  the  memorandum  above, 
dated  New  York,  Aug.  20,  '75.  and  signed  by 
O.  W.  Child  &  M.  J.  Baney,  placed  in  my  cua* 
tody  as  chairman  of  the  executive  committee 
of  said  R.  R.  Co.,  in  accordance  with  the  reso* 
lution  of  the  board  of  directors  passed  Oct.  11, 
'75,  for  custody,  disposal  or  sale. 

"Benjamin  Richardson. 

"Indorsed:  Benjamin  Richardson.  Receipt 
—2,289  bonds.    Oct.  12.  1875." 

The  Ust  thus  receipted  for  by  Richordson,iii 

18.1  r.  s. 
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dudmuui  of  tba  execatlYe  oommtttae.  induded 
tbe  400  bonds  Dombered  from  8.201  to  8,000, 
tnclodTe.  which  he  prerioutl j,  m  before  stated, 
bad  separated  from  tbe  orifbal  number,  uul 
daimed  bad  been  pledged  to  him  as  collateral 
security.  It  Is  safe  to  say,  too,  we  think,  thai 
no  one  interested  in  the  affairs  of  the  Company, 
except  Elwell  and  Richardson,  knew,  at  that 
time,  that  Richardson  was  holding  those  400 
bonds  in  any  other  capacity  than  ss  treasurer 
of  the  Comnany.  Elwell  testified  that  at  the 
meeting  of  October  11, 1876,  none  of  the  other 
parties  knew  that  Richardson  bad  tbose  bonds. 
W.  J.  Kellev  testified  that,  at  a  meeting:  of 
tbe  board  of  directors  on  that  day,  the  airaer- 
standing  of  the  board  derived  fnmi  Richard- 
son's statement  was,  that  he  had  in  his  posses- 
sion only  tbe  original  dOO  bonds  ss  coliateraL 
Secured  in  the  possession  of  the  Company's 
bonds,  Richardson  refused  to  comply  with  the 
conditions  on  which  Ferry  had  resigned.  On 
tbe  10th  of  August,  1876,  Elwell  Inclosed  in  a 
letter  to  Richardson  two  renewal  notes  to  be 
substituted  for  those  on  which  Feny  had  been 
iodorser,  sajring:  '*Mr.  F^rry  demands  that 
before  he  resigns  his  oflice  of  treasurer  and 
turns  ererything  over  to  you,  that  you  shall  in- 
dorse the  renewal  notes  penonslly,  as  he  did 
the  original  ones,  and  it  Is  for  that  purpose  that 
l*^  J  I  send  them,  and  they  ought  to  be  returned  to 
Mr.  Ferry  immediately,  so  as  to  reach  him  the 
last  of  this  week,  to  w  used  in  tbe  bank  next 
Monday.  .  .  .  Mr.  Ferrr  gave  me  one  of  bis 
envelopes  stamped,  in  which  you  hsd  better  In- 
close tbe  notes  to  him.  .  .  .  Mr.  Ferry  has 
agreed  to  turn  over  to  yon  or  to  deUver  to  me 
for  you  on  your  order  all  books,  accounts. 
Touchers,  etc.,  in  bis  possession  as  treasurer 
upon  the  two  notes  being  returned  to  him  in- 
dorsed." Richardson  remonstrated  with  Elwell 
against  this,  snd  on  the  21st  of  tbe  same  month 
be  renlled  to  Elwell's  next  letter,  declining  to 
sign  the  notes,  and  declaring  himself  Indifferent 
to  Elwell's  retention  of  the  books  and  papers 
pertaining  to  tbe  oiBce  of  treasurer,  Inasmuoi  as 
be  (Richardson)  had  already  become,  not  only 
tbe  treasurer,  but  sJso  the  receiver,  advancer 
and  chief  controller  of  the  Company.  On  that 
day  tbe  board  of  directors  wouA  120  bonds  to 
Richardson  as  a  bonus.  Counsel  for  tbe  appel- 
lanta  Insist  In  their  brief  that  this  was  done  In 
his  absence,  and  that  he  repudiated  this  resolu- 
tloo  and  refuaed  to  take  those  bonds.  This 
statement  Is  In  confiict  with  that  of  Kel- 
ley,  president  of  the  Company,  who  testifies 
tluU  Mr.  Richardson  was  present,  snd,  so  far 
from  objecting  to  tbe  vote  of  the  bonus  to  him 
of  190  bonds,  be  insisted  upon  it;  but  as  they 
make  no  dalm  on  these  bonds  as  a  bonus.  It  u 
not  necessary  to  add  anvtbing  further,  except 
tbe  remark  that  the  action  of  the  board  Illus- 
trates tbe  readiness  of  the  directors  to  subserve 
■U  Richardson's  wishes. 

At  tbe  meeting  of  Julv  8, 1878,  the  board.  In 
anticipation  of  toe  foreclosure  of  tbe  mortgage 
then  determined  on,  passed  resolutions  audit- 
ing tbe  entire  account  of  Richardson  against 
tbe  Company,  and  declared  the  sum  of  |l85,- 
684.18  to  be  due  to  him  from  It.  Another  reso- 
hitloo,  unanimously  adopted,  ratified  and  ap- 
proved the  bonds  Issued  to  him  for  that  aggre- 
gate sum.  A  third  resolution  was  adopted 
directing  tbe  secretary  to  execute  and  deliver  to 
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bim  tbe  notes  of  tba  Compaor  at  7  per  cent, 
payable  at  such  times  as  could  be  agreed  oa 
with  Richardson,  and  that  there  shouU  be  em 
bodied  In  tba  note  an  authority  to  the  hokler, 
in  default  of  payment,  to  sell  such  bonds  with- 
out notice  ana  with  the  right  to  become  him-  [491 
self  tbe  purchaser  if  sold  at  public  sale.  On 
tbe  same  day,  Immediately  after  the  meeting, 
Elwell,  tbe  aecretary,  gave  to  Richardson  those 
notes,  in  which  were  redted  tbe  numbers  of 
tbe  000  bonds  under  dlmusslon.  On  tbe  same 
day,  Richardson  and  Ferry  addressed  to  the 
mortgsffe  trustees  a  written  request  to  Institute 
proc^dlngs  to  foreclose  the  mortgage.  Theae 
notea,  on  tbe  17th  of  July,  at  tne  request  of 
Richardson,  were  torn  up  by  Elwell,  and  de- 
mand notes,  bearing  tbe  same  date,  substituted 
therefor.  Forthwith  Richsrdson  commenced 
suit  against  the  corporation  in  the  Court  of 
Common  Pleas  of  the  City  of  New  York  on 
those  notes;  and  on  the  12th  of  August  ol^ned 
tbe  Judgment  hereinbefore  mentioned.  Execu- 
tion was  Issued  on  that  Judgment,  and,  as  the 
proofs  clearly  show,  tbe  sheriff  levied  upon  and 
sold  all  the  oonds  of  the  Company  wmch  had 
been  placed  In  Richardson's  custody,  namely, 
the  600  bonds  which  be  claimed   had  been 

gledsed  to  him  as  aforesaid,  and  2,1^4  other 
onds,  including  1,105  which  he  claimed  to 
have  redeemed  from  a  bank  in  London.  At 
the  sale  Richardson  purchased  all  thoae  bonds 
at  the  price  of  $50  each,  $178,700.  A  short 
time  after  this  side  and  purchase,  to  wit,  Nov- 
ember 16,  1876,  this  sun  for  foreclosure  was 
commenced,  and  as  an  Intervenor  therein  he 
claimed  that  by  virtue  of  bis  purchase  at  the 
sherilTs  sale  he  became  the  absolute  owner  of 
the  entire  3,574  bonds.  Afterwards  he  appears 
to  have  confined  bis  claim  to  the  600'bonds  al- 
leged to  have  been  held  by  him  originally  as 
collateral  security  and  the  1.105  bonds  Just  re- 
ferred to.  It  would  seem  from  tbe  briefs  filed 
in  this  court  by  counsel  on  behalf  of  appellants 
that  the  claim  here  Is  confined  to  the  400  bonds 
above  descril)ed. 

In  view  of  all  the  tacts  and  circumstances  pre- 
sented by  this  record  we  sre  unable  to  see  any 
such  superior  equity  arising  out  of  the  transac- 
tions of  Richardson  with  this  Company  as  en- 
titles him  to  a  priority  over  tbe  other  creditors 
in  the  distribution  of  tbe  fund  in  question;  or 
anything  In  bis  mode  of  setting  possession  of 
the  400  bonds  which  gives  him  a  oetter  claim  to 
them  than  that  of  tbe  other  creditors.  While 
we  may  not  he  prepared  to  concur  with  the 
master  In  some  of  the  reasons  upon  which  be 
based  his  report,  yet  we  do  not  think  either  [4S] 
that  report  or  the  decree  of  tbe  court  below 
confirming  it  contains  any  error  of  which  the 
appellants  can  complain. 

Richardson's  relation  to  tbe  subject  matter 
of  this  controversy  was  threefold:  (1)  that  of  a 
creditor  of  an  insolvent  corporation  claimlog 
for  his  debt  priority  of  payment  over  those  c^ 
all  other  creditors,  out  of  the  fund  arising 
from  a  foreclosure  ssle  of  tbe  mortgaged  prop 
erty;  (2)  that  of  a  director  and  ofllcer  of  th4 
corporation  at  the  time  bis  debt  against  It  wai 
created;  and  (8)  that  of  the  largest  shareholdei 
of  its  capital  stock.  Undoubtedlv  bis  relatioii 
as  a  director  and  officer,  or  as  a  stockholder  of 
tbe  Company,  does  not  preduda  him  from 
entering  mto  contracts  with  It,  making  k)ans 

Ul 


HCMSO 


BUFBBMB  COXTBT  OF  THE   QnITED  StATES. 


Oct.  Tbbii 


[44] 


to  it  and  taking  its  bonds  as  collateral  security; 
but  courts  of  equity  re^rd  such  personal  trans- 
actions of  a  party  in  either  of  these  positions 
not,  perhaps,  with  distrust,  but  with  a  large 
measure  ot  watchful  care;  and  unless  satisfied 
by  the  proof  that  the  transaction  was  entered 
into  in  good  faith,  with  a  view  to  the  benefit 
of  the  Company  as  well  as  of  its  creditors,  and 
not  solely  with  a  view  to  his  own  benefit,  they 
refuse  to  lend  their  aid  to  its  enforcement  In 
Twin  Lick  Oil  Co,  v.  Marbury.  91  U.  S.  687. 
588  [28:  829],  Mr.  Justice  Miller,  delivering 
the  opinion  of  the  court,  said:  '*That  a  director 
of  a  joint-stock  dorj>oration  occupies  one  of 
those  fiduciary  relations  where  his  dealings 
with  the  subject  matter  of  his  trust  or  agency, 
and  with  the  beneficiary  or  party  whose  inter- 
est is  confided  to  his  care,  is  viewed  with 
jealousy  by  the  courts,  and  may  be  set  aside 
on  slight  grounds,  is  a  doctrine  founded  on  the 
soundest  morality,  and  which  has  received  the 
clearest  recognition  in  this  court  and  in  others." 

In  relation  to  the  rights  and  liabilities  of  a 
stockholder,  this  court&d  in  Sawyer  v.  Eoag,8i 
U.  8. 17Wall.6lO,  620 [2UTZl,'mi Mr.  Justice 
Miller  again  delivering  the  opinion  of  the  court: 
"We  think  it  now  well  established  that  the 
capital  stock  of  a  corporation,  especially  its 
unpaid  subscriptions,  is  a  trust  fund  for  the 
benefit  of  the  general  creditors  of  the  corpora- 
tion." Proceeding  to  show  that  this  trust  can- 
not be  defeated  by  a  simulated  payment  of  the 
stock  subscription,  nor  by  any  device  short  of 
an  actual  payment  In  ffood  faith,  he  concluded 
with  these  words:  "It  is  therefore  but  just 
that,  when  the  interest  of  the  public  or  of 
strangers  dealing  with  this  corporation  is  to  be 
affected  by  any  transaction  between  the  stock- 
holders who  own  the  corporation  and  the  cor- 
poration itself,  such  transaction  should  be  sub- 
ject to  a  rigid  scrutiny,  and  if  found  to  be 
infected  with  anythine  unfair  towards  such 
third  person,  calculated  to  injure  him,  or  de- 
dgned  intentionally  and  inequitably  to  screen 
the  stockholder  from  loss  at  the  expense  of 
the  general  creditor,  it  should  be  disregarded 
or  annulled  so  far  at  it  may  inequitably  affect 
him." 

In  the  case  last  dted  the  stockholder  nom- 
inally paid  the  stock  subscription,  but  the 
money  was  immediately  taken  back  as  a  loan, 
and  it  was  claimed  by  him  as  a  valid  payment 
The  transaction  was  characterized  by  the  court 
as  a  "fraud  upon  the  public  who  were  expected 
to  deal  with  them." 

In  Grahamv.  La  Orosse  AM.  B.Co.  102 U.  8. 
148, 161  [26: 106,  111]  this  court  said,  Mr.  Juvtiee 
Bradley  delivering  tne  opinion:  "When  a  cor- 

S oration  becomes  insolvent,  it  is  so  far  civilly 
ead  that  its  property  may  be  administered  as 
%  trust  fund  for  tne  lienefit  of  its  stockholders 
and  creditors.  A  court  of  equity,  at  the  in- 
stance of  the  proper  parties,  will  then  make 
those  funds  trust  funds,  which  in  other  cir- 
cumstances are  at  much  the  absolute  prop- 
erty of  the  corporation  as  any  man's  property 
is  his." 

In  the  more  recent  case  of  Wdbath,  8t.  Loui$ 
d  Padfie  R  Co,  v.  Ham,  114  U.  8.  687,  694 
29:  285,  2861,  it  was  said  by  this  court  speak- 
ng  through  Mr,  Juttice  Gray:  "The  property 
of  a  corporation  is  doubtless  a  trust  fund  for 
the  payment  of  its  debts,  in  the  sense  that 
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when  the  corporation  is  lawfullv  dissolved  and 
all  its  business  wound  up,  or  when  it  is  insolv- 
ent, all  its  creditors  are  entitled  in  equity  to 
have  their  debts  paid  out  of  the  corporate  prop- 
erty before  any  distribution  thereof  among  the 
stockholders.  It  is  also  true,  in  the  case  of  a 
corporation,  as  in  that  of  a  natural  person,  that 
any  conveyance  of  property  of  the  debtor, 
without  authority  of  law,  and  in  fraud  of  ex- 
isting creditors,  is  void  as  against  thenu" 

Can  the  transaction  between  Richardson  and 
the  insolvent  corporatimi  of  which  he  was 
lareely  the  owner  and  controller,  especially 
with  respect  to  the  claim  he  is  urging  in  this 
case,  stand  the  test  of  the  fairness  and  good 
faith  which,  as  a  director  and  stockholder,  he  [45] 
owed  to  the  corporation,  its  creditors  and  bona 
fide  bondholders  ?  His  very  first  transaction 
with  the  corporation,  by  which  he  introduced 
himself  into  it  as  a  stockholder,  was  an  ille^ 
and  fraudulent  act  We  refer  to  the  agree- 
ment on  the  part  of  the  Company  to  issue  to 
Richardson  1,250  shares  of  bonus  stock.  At 
the  time  this  agreement  was  made  and  the 
stock  issued  in  pursuance  thereof,  the  statutee 
of  Michigan  provided:  "That  it  shall  not  be 
lawful  for  any  railroad  company,  existing  bj 
virtue  of  the  laws  of  this  State,  nor  for  any 
oflicer  of  any  such  company,  to  sell,  dispose 
of  or  pledge  any  shares  in  the  capital  stock  of 
such  com  pan  V,  nor  to  issue  certificates  of  shares 
in  the  capital  stock  of  such  company,  until  the 
shares  so  sold,  disposed  of  or  pledged,  and  the 
shares  for  which  such  certificates  are  to  be  Is- 
sued, shall  have  been  fully  paid."  (2  Comp. 
Laws,  par.  7767.) 

We  have  seen  that  all'the  acts  of  Richardson 
as  director,  stockholder,  chairman  of  the  ex- 
ecutive committee  and  treasurer,  all  of  which 
ofBces  he  held  at  one  time,  had  their  origin  in 
this  bonus  stock.  After  having  exerdwd  aU 
the  privileges  and  powers  of  a  stockholder  in 
the  corporation,  it  cannot  be  seriously  con- 
tended that  he  is  to  be  held  exempt  from  the 
liabilities  which  would  attach  to  a  bona  fide 
shareholder  who  has  taken  shares  purporting 
to  be  ^d  up,  but  which  in  truth  are  not  paid 
up.  The  case  of  Scoville  v.  Thayer,  106  tJ.  a 
148,  158,  154  [26:  968,  9781,  hem  a  doee 
analogy  to  this.  Mr.  Justice  Woods,  deliverinr 
the  opinion  of  the  court  in  that  case,  said: 
*'The  stock  held  by  the  defendant  was  evi- 
denced by  certificates  of  full-paid  shares.  It  is 
conceded  to  have  been  the  contract  between 
him  and  the  company  that  he  should  never  be 
called  upon  to  pay  any  further  assessments 
upon  it  .  .  .  But  the  doctrine  of  this  court  isi^ 
that  such  A  contract,  though  binding  on  the 
company,  is  a  fraud  in  law  on  its  creditors, 
which  they  can  set  aside:  that  when  their 
rights  intervene  and  their  claims  are  to  be  sat- 
isfied, the  stockholders  can  be  required  to  par 
their  stock  in  full."  The  same  rule  is  laid  [46] 
down  in  Ex  parte  DanieU,  IDtQ.&J.  872. 
In  that  case  the  directors  of  the  company  al- 
lotted to  themselves  a  number  of  shares  by  a 
resolution  that  the  shares  so  allotted  were  to  be 
treated  as  paid-up  stock  in  folL  Daniell, 
one  of  the  directors,  was  not  present  at  tlie 
time  the  resolution  was  adopted,  hot  be  aftei^ 
wards  accepted  the  shares  allotted  to  him.  An 
order  having  been  made  for  winding  up  the 
company,  assessments  were  made  upon  those 
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shares  for  the  parpose,  it  Is  supposed,  of  my* 
tafg  the  debts  of  toe  compaoj.  It  was  neld 
that  Daniell  was  liable  to  those  assessments  to 
the  same  extent  as  if  the  resolution  had  not 
provided  that  the  shares  were  to  he  treated  as 
paid-up  stock. 

The  principle  ^inderlying  all  of  the  decisions 
which  we  have  cited  upon  this  point  is,  that 
the  capital  stock  ol  a  corporation,  when  it  be- 
comes insolvent,  is  in  law  assets  of  the  corpo- 
ration, to  be  appropriated  to  the  payment  of  its 
debts;  and  that  creditors  have  the  right  to  as- 
sume that  the  stock  ii«ued  bj  the  corporation 
and  held  by  its  stockholders  as  paid-up  stock 
had  been  paid  up,  or,  if  unpaid,  that  a  court  of 
equitv,  at  the  instance  of  the  proper  parties, 
cou  Id  require  it  to  be  paid  up.  In  the  case  now 
before  us,  the  bonds  claimed  by  the  appellants 
were  voted  to  Richardson  by  bis  associate  di- 
rectors, every  one  of  whom  owed  his  election 
to  the  holders  of  this  bonus  stock  alone.  The 
total  amount  of  the  advances  made  by  him,  for 
which  these  bonds  are  collateral,  is  very  little 
l&rm  than  one  half  of  the  amount  of  the  stock 
which  he  had  as  paid-up  stock.  If  the  stock 
ffiven  to  him  and  the  Philadelphia  parties  had 
Been  really  paid-up  stock,  there  would  have 
been  no  insolvency  on  the  part  of  this  corpora- 
tion. 

Irrespective  of  the  question  whether  he  can 
he  made  liable  for  the  face  amount  of  this  stock, 
or  for  its  proved  value,  the  facts  we  have  de- 
tailed certainly  do  not  entitle  his  daim  to  out- 
rank that  of  any  bona  llde  creditor,  whether 
secured  or  unsecured,  in  the  matter  of  distri- 
bution. 

The  master  found  that  the  400  bonds  had 
never  been  delivered  by  the  Company  to  Rich- 
ardson in  his  individual  capacity,  in  pledge  as 
collateral  security  for  the  money8*advanced. 
It  is  strenuously  argued  in  behalf  of  appellants 
that  the  evidence  taken  under  the  order  of  the 
court,  after  the  findings  of  the  master  had  been 
made  and  his  report  Died,  for  the  purpose  of 
explaining  the  receipt  given  by  Richardson  to 
his  predecessor,  Feiry,  is  suflScfient  to  overturn 
the  master's  report  on  that  point  Hiat  evi- 
tience  was  before  the  court  when  It  rendoed 
the  decree  complained  of.  arnl.  so  far  as  the  de- 
cree shows,  it  Was  not  regarded  as  essentially 
modifying  the  facts  as  found  by  the  master. 
We  think  the  conclusion  of  the  court  was  cor- 
rect. We  do  not  deny  that  cases  may  arise  in 
which,  if  everything  were  admitted  to  be  fairly 
done,  with  the  knowledge  and  acquiescence  of 
the  Companv,  such  a  personal  possession  as 
that  which  Itichardflon  obtained,  although  not 
such  an  actual  delivery  as  the  board  had  in- 
tended ami  directed,  might  he  considered  as 
equivalent  to  a  legal  delivery.    But  under  the 

rrial  circumstances  of  this  case,  in  view  of 
unfair  means  employed  bv  Richardson  to 
have  the  entire  body  of  the  Company's  bonds 
transferred  from  the  custody  of  Ferry  into  his 
own  custody,  and  the  clandestine  manner  in 
which  he  took  out  the  400  from  that  body,  not 
only  without  notice  of  the  fact  to  the  Compa- 
ny, but  with  an  implied,  if  not  an  exprefved, 
denial  of  tlie  transactions,  we  do  not  think  that 
be  can  be  regarded  as  standing  In  Uie  position 
of  a  legal  and  equitable  pledgee;  or  that  he 
ever  aooulred,  as  such  pledgee,  a  lien  on  the 
400boiiaa.    But  ««en  if  there  could  he  any 
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doubt  on  this  point,  Richardson  himself  by  hit 
own  act  has  removed  it.  He  waived  and  aban- 
doned all  claim  to  any  lien,  as  a  pledgee,  by  his 
voluntary  surrender  and  delivery  of  the  bonds 
to  the  sheriff  of  the  County  of  New  York,  as 
the  property  of  the  Company,  to  be  sold  under 
execution.  If  the  400  bonds  were  not  delivered 
to  Richardson,  as  we  think  the  court  below 
correctly  held,  it  follows  that  the  unissued 
bonds  were  not  subject  to  attachment  or  to  ex- 
ecution as  valid  andf  binding  obligations  against 
the  Company,  and  that  Richardson's  purchase 
at  the  sheriff's  sale  vested  In  .him  no  title  or 
ownership  In  theoL 

Counsel  for  the  appellants  in  their  brief  put 
not  a  little  stress  upon  the  fact  that  Richard- 
son's clsim  is  based  upon  the  advance  of  actual 
money  for  the  enterprise  to  the  full  amount  of 
8185,584.  la  The  answer  to  this  Is,  that  the 
decree  of  the  court  below  recognized  his  claim 
to  the  entire  amount  and  gave  him  his  ratable 
share  of  the  proceeds  of  the  sale,  upon  the  foot- 
ing of  Uie  200  bonds  delivered  to  him,  up  to 
the  amount  of  $278,282.87.  We  are  of  the 
opinion  that  that  decree  gave  him  the  fullest 
measure  of  allowance  to  which  he  could  pool 
bly  be  justly  entitled. 

It  Is  hardly  necessair  to  say  much  with  rs- 
speci  to  the  claim  of  Kichardson  to  the  1,105 
bonds  alleged  by  him  to  have  been  redeemed  as 
aforesaid.    Upon  this  question  the  master  says: 

"The  case  is  briefly  this:  The  board  of  di- 
rectors sent  one  of  their  numlwr  as  financial 
agent  to  Europe  with  authority  to  negotiate  a 
sue  of  bonds.  While  there,  to  defray  expen* 
ses,  be  borrowed  a  sum  of  money  from  a  Mr. 
Stevens  and  pledged  to  him  50  of  the  bonds  as 
collateral  security;  these,  together  with  the  1,105 
bonds,  this  agent  uid  Stevens  deposited  with 
the  Consolidated  Bank  of  London,  with  agree- 
ment that  the  bonds  should  not  be  delivers  to 
anyone  without  the  joint  order  or  consent  of 
the  agent  and  Stevens.  The  agent  was  with- 
drawn from  Europe;  the  indebtedness  due 
Stevens  was  allowed  to  go  to  protest,  and  the 
directora  were  fearful  Stevens  would  not  only 
sell  the  bonds  pledged,  but  would  also  sell  the 
1,105,  and  the  pim^haser  obtain  title  to  the 
whole,  and  thus  render  nearly  valueless  the  se- 
curitiei  held  by  the  directors.  To  prevent  this 
calamiw  Richardson  advanced  the  monev, 
charged  it  to  the  Company,  and  received  xiM 
notes  therefor.  He  then  sttempted  to  do  what 
he  was  fearful  might  have  been  done  in  Lon- 
don, namely,  levy  upon  and  sell  the  1.105  bonds 
and  himself  become  the  purchaser  at  a  nominal 
sum,  and  thus  gain  an  unconscionable  advan- 
tage over  other  bondholders.  It  Is  a  general 
nue  that  fraud  or  any  gross  misconduct  on  the 
part  of  the  salvora  In  connectioo  with  the  prop> 
erty  saved  will  work  a  forfeiture  of  the  sal* 
vage;  and  the  evidence  In  this  case  with  refer- 
ence to  the  means  employed  to  obtain  a  levy  on 
the  bonds  In  question  aim  the  sale  thereof  folly 
justifies  us  In  Uie  conclusion  which  I  have 
reached,  that  no  allowance  ought  to  be  made  to 
Richardson  by  way  of  'equitable  salvage'  for 
the  moneys  advanced  by  him  to  obtain  the  re- 
tom  of  the  bonds  to  the  Company." 

We  fuDy  agree  with  what  is  said  by  the 
master,  and  do  not  deem  It  essential  to  add 
anything  further  on  that  point 
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As  regards  the  decree  of  October  8, 1888,  we 
think  it  sufficieDt  to  say  that  the  corrections 
made  by  it,  as  regards  the  calculations  of  in- 
terest on  the  bonds  in  the  original  decree  were 
correct  and  proper,  and  were  warranted  by  the 
law.  The  original  decree  bad  allowed  interest 
on  some  of  the  bonds  owned  and  held  as  col- 
lateral security  from  the  date  of  thehr  issue. 
The  amendatory  decree  simply  allowed  such 
interest  to  be  calculated  from  the  date  when 
the  bonds  were  actually  delivered  to  the  owners 
and  holders  of  them.  Such  correction  was 
eminently  legal  and  just 

The  decree  cfiihe  court  behw  U  c^ffirmeoL 

In  connection  with  this  case  a  motion  has 
been  made  by  Thomas  M.  Nelson,  one  of  the 
intervening  petitioners  in  the 'suit,  whose  ap- 
peals were  dismissed  at  the  last  term  of  the 
court*,  to  have  refunded  to  him  the  sum  of  $450, 
deposited  with  the  clerk  under  the  order  of  this 
court  of  January  14,  1889,  requiring  such  de- 
posit to  be  made  in  order  thatms  counsel  might 
Iiave  two  printed  copies  of  the  record. 

This  motion  is  based  upon  the  following 
grounds: 

(1)  That  the  petitioner  was  not  one  of  the 
principal  litigants  In  the  appeals,  but  was  sim- 
ply an  intervening  Judgment  creditor,  having 
no  interest  in  the  matter  of  the  controversy  be- 
tween the  bondholders  and  the  trustees; 

(3)  That  his  demand  is  quite  small  when 
compared  with  the  amount  involved  in  the  con- 
tioveny  between  the  principal  litigants;  and 

(8)  That  he  was  not  a  necessary  party  to  the 
determination  of  the  questions  involved  in  the 
controversy  between  tne  main  parties  to  the  lit- 
igation, but  simply  Intervened  as  the  only  man- 
ner in  which  he  could  protect  his  rights  under 
his  judgment  against  the  Company  for  work 
and  lalx>r  performed  Cor  it  in  the  construction 
of  the  road. 

The  motkm  ie  granted  to  the  extent  qf$SOO. 

<6ee  Bk.  88,  p.  87& 


THOMAS  H.  MASON  wet  al.,  Appte., 
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OoT.  Tkbic» 

ctd  eompanff^^tunerior  right-^power  ef  ma- 
jority ef  itoekheidere-^toekhoidere  ae  part" 
nere—eale  qf  property  qf  an  expiring  corpora- 
tion-proeeede  to  be  divided-^iai^  for 
hutineee  done  after  dieeolution, 

L  Where  a  charter  of  a  oorpoxatloo  expires,  a 
majority  of  the  stookholdert,  proposing  to  form 
a  new  oompanjr,  have  no  right,  as  against  a  mi- 
nority* to  make  an  arbitrary  estimate  of  the 
property  of  the  corporation  to  be  transf  erred  to 
the  new  company  and  require  the  miuori^  to 
go  into  the  new  company,  or  receive  for  their 
interest  In  the  property  of  the  old  company  a 
sum  fixed  by  those^rho  are  baying  them  out. 

&  Snch  majority,  in  constitating  a  new  company, 
have  no  right  to  become  the  purohaser  of  the 
anets  of  the  old  company  at  their  own  vaiua^ 
tlon. 

8.  Tliere  is  no  superior  right  In  two  or  three  men 
in  the  old  company,  who  may  b<^d  a  preponder- 
ance of  the  stock,  to  aoqnire  an  absolute  control 
of  the  whole  of  It  in  a  way  which  may  be  to  their 
interest,  or  which  they  may  think  to  be  for  the 
interest  of  the  whole. 

L  Those  holding  a  majority  of  the  stock  cannot 
place  a  value  upon  it  at  which  a  diiwnnting 
minority  must  seU  or  do  something  else  which 
they  think  against  their  interest,  any  more  than 
those  holding  a  minority  of  the  stock  can  do  It. 

8w  Therighti  of  the  stookholdera  In  regard  to  the 
assets  of  an  expiring  corporation  do  not  differ 
from  those  of  partners  on  the  dftMolutlon  of  the 
partnership. 

S.  Such  right.  In  the  absence  of  an  agreement  to 
the  contrary,  is  to  have  the  propoty  convert* 
ed  into  money,  and  its  value  ascertained*  by  asale» 
even  though  a'lsale  Ir  not  necessary  to  the  pay* 
ment  of  debts. 

7.  One  or  more  of  those  thus  interested  cannot  be 
compelled  to  accept  for  their  interest  a  cakm- 
lated  value,  being  their  proportion  of  a  vmlua^ 
tlon  set  by  the  others,  or  to  take  away  their  share 
of  the  property;  but  anyone  may  have  the  whole 
assets  soid  and  the  proceeds  divided. 

S.  Where  directors  of  a  corporation  condoct  Its 
business  after  Its  dissolution  without  any  attempt 
to  wind  it  up.  and  a«esB  its  stock  and  collect  the 
assessments,  they  must,  in  a  proceeding  to  wind 
ur  the  affairs  of  the  corporation,  to  pay  its  debts, 
and  to  realise  its  assets  and  distribute  them 
among  its  shareholderB,  account  for  the  proceeds 
of  the  business  done  since  Its  dissolution. 
[Noe.  158,  240.] 

Argued  Dec  17, 18, 18S0.  DeeidedJan.lS,1890, 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  Statcf^  for  the  Western  Dis- 
trict of  Michigan  that  the  affairs  of  the  Pewabic 
Mining  Company  be  wound  ap,  that  its  assets 
and  property  be  sold  at  public  vendue  for  cash 
CO  me  nlgbest  oiciacr  ana  ine  prouecn^  a* 
tribnted  among  its   stockholders   unlas  the 


Mom.— DtooiuMofi  of  partnenhip— g/ect  of  of  be- 
tween  the  panner9--CarrvinQ  on  buainem  by  some 
0/ the  por^ien  after  (emKitattofi  qf  portnership- 
^ceoimtaMKtv /or  proeeedf. 
A  dissolution  of  a  copartnership  does  not  destroy 
the  joint  tenancy  of  partners  in  partnership  prop- 
erty and  create  a  tenancy  in  oommon.   The  part- 
nership, with  all  Its  inddents,  oontlnues  for  pur^ 
pose  of  settling  partnership  oonoems,  and  untfl 
that  Is  effected.    Mnrray  t.  Mumford,  6  Oow.  141, 
Anth.  H.  P.  »L 

On  dissolution  by  one  partner^  becoming  Insolr* 
eot,  the  remaining  partner  has  not  a  right,  as  of 

684 


course,  to  dose  up  the  business,  as  a  surriog  pai^ 
ner  has.  The  oopartner  has  a  right  to  demand  the 
appointment  of  a  reoeirer.  But  the  solvent  i 
ousrht  to  be  appointed  recelTer,  If  he  will  give 
rity  necessary,  and  his  capacity  and  integrity  see 
unquestioned.    Hubbard  t.  Guild,  1  Duer,  Stt. 

Use  of  partnership  property,  by  either  party, 
after  dissolution  of  a  partnership,  must  be  ao- 
counted  for  If  required,  although  It  was  only  a 
partnership  In  the  proceeds,  and  not  in  the  sSdoIl 
Plner  Ormsbee,  t  Abb.  Pr.  N.  B.  STS. 

Clroumstanoes  under  which  a  snmTing  partner 
IsnotUableto  aooonnt  fortheprottts  of  tbebosl- 
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tmount  bid  for  the  entire  property  shall  be  no 
more  than  the  amount  proposed  to  be  paid  for 
it  by  the  new  company  above  its  debts;  and  de- 
nying an  accounting  by  the  directors  of  the 
Company  for  the  proceeds  of  its  business  done 
since  the  expiration  of  its  charter.  Decree  qf* 
firmed  eo  far  as  it  directs  a  sale  of  the  property 
and  the  distrtbutum  of  the  proceeds  among  the 
stockholders,  and  reversed  so  far  as  it  refuses  an 
accounting  for  the  transactions  of  the  Chmpany 
ofUr  the  expiration  of  its  charter. 

The  facts  appear  in  the  opinion. 

Opinion  befow^  Fed.  Rep.  888. 

Messrs,  Don  M*  DiekUuoii  and  A^i^ 
BusseU,  for  Mason  et  al.: 

The  action  of  the  old  Company  conyeying  its 
property  was  yoid. 

Atty-Qen,  y.  Perkins,  78  Mich.  — ;  llbster  t. 
Bsseas  Bank,  16  Mass.  2i5. 

A  stockholder  cannot  be  forced  into  a  new 
enterprise,  or  be  compelled  to  recNoiye  anything 
else  than  his  honest  pro  rata  as  a  distributee  of 
the  fair  yalue  of  the  assets  in  cash. 

UtUy  y.  Donaldson.  94  U.  8.  47  (24:58); 
Oearwatsr  y.  Meredith,  88  U.  8. 1  WaU.|26,  9^ 
41  (17:  80i  808,  809). 

On  the  winding  up  of  the  business  of  a  cor- 
poration the  proceeds  must  be  distributed  In 
cash.  The  business  cannot  be  disposed  of  in 
any  other  manner  except  by  unanimous  con- 
sent. 

McCwrdy  y.  M^ers.  44  Pa.  686;  Elaoky,  Dd^ 
msare  db  B.  Oanal  Co.  24  N.  J.  £q.  466;  Be 
Empire  Assur.  Corp.  L.  R  4  So.  841:  OUneh 
▼.  Financial  Con,  X.  R  4  Oh.  117;  Frothina- 
ham  y.  Bamey,  8  Hun.  886;  Oregory  y.  Pat^ 
ett,  88  Beay.  696;  TuUle  y.  Mich^fan  Air  Line 


JB:  a.  86  Mich.  249;  Moisr^  y.  Indianapolis 
A  a  B,  Co.  A  Biss.  78. 

No  amendment  to  articles  of  association  ef- 
fecting a  fundamental  change  in  the  enterprise 
or  buMneas  is  within  the  power  of  the  parties  or 
of  the  Legislature  to  authorise  as  against  a  non- 
assenting  stockholder,  although  Ltne  majority 
may  accept. 

Joy  y.  Jackson  dM,  Plank  Boad  Co.  11  Mich. 
171:  Detroit  y.  Detroit  d  H.  Plank  Boad  Co, 
48  Mich.  140;  BUck,  Oonst  ProhibiUon,!46, 
note,  54.  note. 

Corporations  like  this  are  in  truth  little  more 
than  priyate  partnerships. 

Foss  y.  Harbottle,  2  Hare,  491. 

The  directors  become  trustees  at  tbeexpte* 
tion  of  the  charter. 

Bliss  y.  Maiteson,  46  K.  Y.  22;  Butts  y. 
Wood,  87  K.  Y.  817;  Thornton  y.  Marginal  F. 
B.  Co,  128  Mass.  84;  Foster  y.  Essex  Bank,  18 
Mass.  246;  Simmons  y.  Eanacor,  28  Pick.  194; 
Crease  y.  Babcoek,  28  Pick.  884;  ifiNiiiiia 
y.  PUftomac  Cb.  88  U.  8.  8  Pet  281  (8:946); 
Greenwood  y.  Union  tk^igkt  B.  Co.  106  U.  8. 
18  (26:961):  Mma  First  Nat.  Bank  y.  (Mf  ,  88 
U.  8.  21  WaU.  609,  616  (22:887,  689). 

CiyiUy  dead,  the  property  of  an  insolyent 
corporation  is  admhustered  as  a  trust  fund. 

Mdltn  y.  MoHns  MalUaUs  Iron  Works,  191 
U.  8.  862  m:178);  Lum  t.  Bobertson,  78  U.  a 
6  Wall  2T7  (18:748). 

And  it  was  their  duty  to  conyert  asms  into 
DKmey,  pay^debts,  and  distribute  the  net  pro> 
ceeds. 

ifanii  T.  Butlsr,  2  Barb.  Ch.  882;  BlateMMl 
y.  Boss,  64  Barb.  42;  Hartford  d  N.  EL  B. 
Co.  T.  CrosweU,  6  HiU,  888,  886;  Simpson  t. 


ooodiioted  after  his  partner^  deoease.  WO* 
SOD  y.  Simpson.  IS  N.  Y.  Week.  IHsr.  171. 

Where,  after  the  diawlutlon  of  a  partneishlp, 
and  Dotioe  thereof  by  publioatkm  and  malhiiff  to 
persons  with  whom  the  late  firm  bad  dealings,  the 
b^w^^esi  Is  carried  on  bj  one  of  the  former  part- 
Dsrs,  with  the  consent  of  the  others,  in  the  firm 
oame,  the  retiring  partners  will  be  llal>le  on 
nof  ca  Indorsed  bjr  such  partner  in  the  firm  nsme, 
and  diecounted  in  the  usual  course  of  .buainess,  at 
his  request,  bjr  one  with  whom  the  late  firm  had 
deaUnffs,  and  who  bad  no  notice  or  knowledge  of 
the  dinolution.  National  Bhoe  tf  Leather  Bsnk  y. 
Hers, 80  N.  Y.  889,  UN.  Y.  Week.  Dig.  S. 

One  partner  cannot  terminate  the  partnerslilp  at 
will  hf  notice  or  bjr  suit,  but  can  terminate  It  only 
for  some  one  of  the  recognised  causes  lulUcieot  in 
law  to  authoriae  courts  to  wind  up  partnerahipa. 
Hnhbel  y.  Buhler,  48  Hun,  8S;  Henn  y.  Walsh,  S 
Bdw.  Ch.  US:  Goodman  y.  Whitcomb,  1  Jao.  k  W. 
US:  McBlTejr  y.  Lewis,  TS  N.  Y.  879^  Skinner  y. 
TIakar,  S4  Barb.  88B;  Peacock  ▼.  Feaoock,  16  Yes* 
Jr.  40;  VeathersSoohangh  y.  Penwick,  17  Yes.  Jr. 
MS;  Law  y.  ftord,  S  Paige,  810;  Ifarteo  y.  Yan 
8obalok,4Paige,47S. 

After  dissolution  ooe  of  the  partners  may  sue  the 
other  for  his  share  of  monejs  collected  bjr  the  lat- 
tarstnoe  dlssoluttoo,  and  need  not  bring  any  action 
for  an  accounting.  Oroabj  y.  Niohola,  8  Botw.  460; 
Howard  y.  VTance,  48  N.  Y.  8B8;  Crater  y.  Blnlnger, 
4SN.Y.MI;Cliaplny.Oobaon,78N.Y.74:  Briggy. 
HUtOQ,  SS  N.  Y.  517;  Pargoson  y.  Baker,  S  N.  Y.  8. 


TiM  vBoewal  of  a  lease  obtained  after  dissolution 
of  a  partDanhip  does  not  change  the  role  that  one 
partner  eaoaoi  take  anew  lease  in  renewal  of  an 
tofthe  flrm«  in'his  own  name,  or  for  his 
wtthont  being  llabia  to  aeooont  for  tt 


to  the  partnership.  Johnson  y.  Longherj.  6  Cent. 
Bep.  S78, 115  Pa.  US;  Spless  y.  Bosswogg,  IS  Jones 
*  8. 185,  aird,  SS  N.  Y.  SSL 

Upon  the  dissohttton  of  a  llrm  by  the  death  or 
bankruptcy  of  one  of  Its  members,  it  is  the  duty  of 
the  sunriying  or  solyent  members!  to  take  possas 
sion  of  the  firm  sssets  and  perform  tta  oootracta, 
extinguish  its  liabilities  and  dose  up  its  business,  in 
the  manner  nsost  adyantageoos  to  the  Interests  of 
ail  the  parties  concerned;  it  is  the  right  of  the  rep- 
resentatjyes  of  a  deceased  or  bankrupt  partner  to 
sharsintheprofltB  of  all  business  unfinished  at  the 
dissolution,  but  completed  afterward,  and  a  yalit- 
atlonof  such  business  as  of  the  time  of  the  dtssnin- 
tion  will  not  be  required  unless  peculiar  cirouo»> 
stances,  exempting  the  particular  esse  In  equity 
from  the  operation  of  the  general  rules,  exist, 
Wedderbum  y.  Wedderbom,  fS  Beay.  S4;  Simpson 
y.  Chapman,  4  DeO.  M.  *  G.  151;  Case  y.  Abeel,  1 
Paige,  8B8i  Murray  y.  Mumford,  6  Cow.  40;  Mo- 
Clean  y.  Keonard,  L.  B.  9  Ch.  App.  8B6;  Cblleodery. 
Phelan,  7»N.  Y.  Sni;  King  y.  L':«fhtoii,  100  N.  Y. 


A  partnership  formed  by  persona  interested  in  a 
railway  company,  for  the  single  purpose  of  pur- 
chasing stock  In  another  railway  oompany  with  the 
design  of  securing  its  control  for  the  benefit  of 
their  oorporatlCQ,— Held,  to  be  terminated  by  the 
sale  of  a  portion  of  the  stock  pnrohased,  and  a  dis- 
trfbotlonof  tha  balance  among  the  oopartoefs,  so 
that  such  copartners  were  not  entitled  topartld* 
pate  In  the  profita  of  afsubsequent  tiansaotloii  perw 
sonally  entered  into  by  the  aotlye  managing  meow 
ber  of  the  finn.    Kennedy  y.  Porter,  108  N.  Y.  881 

Where  the  suryiyjng  partner  eontinnes  to  use  the 
capital  of  his  deceaaed  partner  hi  the  business  ha 
may  be  charged  wtth  the  psoportkmata  share  of 
the  profits  dnrlBtf  the  tloMlt  Isso  osadtaslaad  of 
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Weftmniter  Palace  Hotel  Co.  8  H.  L.  Cas.  712; 
Lyde  y.  Eastern  Bengal  R.  Co.  86  Beav.  19; 
ErieR,  Co.  v.  Vandemlt,  6  Hun,  124;  MeOray 
V.  Junction  B.  Co.  9  Ind.  858;  State,  Brown,  y. 
Bailey,  16  Ind.  46;  Kerr,  Injunctions,  558; 
CampbeUCi  Case,  L.  R.  9  Cb.  1;  2  Perry,  Trusts, 
2d  ed.  gg  768,  769 ;  Ringgold  v.  Binggold, 

I  Harr.  &  G.  11,  25;  Russell  ▼.  Russell,  86 
N.  T.  581;  Ites  v.  Davenport,  8  Hill,  878;  Tayhr 
V.  EarU,  8  Hun,  1;  JDatis^  Appeal,  14  Fa. 
871. 

It  makes  no  difference  that  the  trustees  act 
in  perfect  good  faith,  and  actually  for  the  in- 
terest of  all  the  stockholders. 

Gardner  v.  Ogden,  22  N.  Y.  827;  Swoyer^s 
Appeal,  5  Pa.  877;  Burst  v.  Fisher,  1  Harr.  & 
G.  88;  Frothingham  v.  Barney,  6  Hun.  366. 

If  the  majority  sell  to  themselves  they  must 
account  for  the  foir  value;  they  cannot  bind  the 
minority  by  fixing  their  own  price  upon  the 
assets. 

Ertin  v.  Oregon  R.  A  Nav,  Co,  20  Fed.  Rep. 
577;  Brewer  v.  Boston  Theatre,  104  Mass.  878- 
"895;  Bodgkinson  v.  National  Live  Stock  Ins. 
Co.  26  Beav.  478;  Atwool  v.  Merryweather,  L. 
R  6  Eq.  464,  note;  Gregory  v.  Patchett,  88 
Beav.  596;  W<vrddl  v.  Union  P.  R.  Co.  108  U. 
8.  651  (26:509);  Peopley.  Township  qf  Overyssel, 

II  Mich.  222;  FUtU  dk  P.  M.  R.  Co.  v.  Dewey, 
14  Mich.  477,  486;  German  American  Seminary 
V.  Kiefer,  48  Mich.  105;  Great  Luxembourg  R. 
Co.  V.  Magnay,  25  Beav.  586,  28  Beav.  646; 
York  A  KM.  R.  Co.  v.  Hudson,  16  Beav.  505; 
AttyGen.  v.  Wilson,  1  Craig  &  Ph.  1;  Benson 
▼.  Heathom,  1  Younee  &  C.  Ch.  826;  Aberdeen 
R.  Co.  V.  Blaikie,  1  Macq.  461;  Imperial  M.  O. 
Asso.  ▼.  Coleman,  L.  R  6  H.  L.  189;  Re  Madrid 


Bank,  L.  R  2  Eq.  216;  Koehter  T.  Blade  River 
FaUsIron  Co.  67  U.  8.  2  Black,  715  (17.889); 
James  v.  Milwaukee  AM.ROo.  78  U.  8. 6  Wall. 
752  (18:885);  Drury  v.  MUwaukee  d  8.  R  Co.  74 
U.  8.  7  Wall  299(19:40);  Cumberland  Coal  A  I. 
Co.  V.  Sherman,  80  Barb.  558;  Abbot  v.  Ameri* 
can  H.  Rubber  Co.  88  Barb.  586;  Simons  v. 
Vulcan  Oil  dk  M.  Co.  61  Pa.  202;  Kimmell  v. 
Geeting,  2  Grant  Cas.  125;  Ashhurst^s  Appeal, 
60  Pa.  290;  1  Redfield,  Railw.  5th  ed.  605-613; 
Robinson  v.  Smith,  8  Paige,  222;  Colouitt  v. 
Howard,  11  Ga.  566;  Hodges  v.  New  England 
Screw  Co.  1  R.  I.  812;  Port  v.  Russell,  86  Ind. 
60;  JSTewby  v.  Oregon  C.  R.  Co.  1  Sawy.  68; 
Michoud  V.  Girod,  45  U.  8.  4  How.  503(11: 
1076);  Concord  R  Co.  v.  Clough,  49  N.  H.  257; 
Heath  v.  Erie  R.  Co.  8  Blatchf.  817;  Wright  v. 
Oroville  Gold,  S.  dk  C.  Min.  Co.  40  Cal.  20; 
European  &  N.  A.  R  Co.  v.  Poor,  59  Me.  277; 
Paine  v.  La^e  Erie  dk  L.  R.  Co.  81  Ind.  283; 
Goodin  v.  Cincinnati  dk  W.  W.  Canal  Co.  18 
Ohio  St.  169;  Story,  Eq.  §§1255,  1257,  1265; 
Gilrnan  C.  dk  S.  R.  Co.  v.  Kellu,  77  HI.  42G- 
485,  and  cases  cited;  Butler  v.  Watkins,  80  U. 
S.  18  Wall.  456  (20:629);  Green's  Brice,  Ultra 
Vires,  chap.  VII. 

The  acts  of  the  board  in  the  expenditure  of 
the  money  in  carrying  on  business  after  the  ex- 
piration of  the  charter,  April  4,  1^^,  were 
beyond  their  powers,  and  they  are  responsible 
for  all  losses  and  ezpcDditures  in  that  be- 
half. 

Gray  v.  National  S.  S.  Co.  115  U.  8. 116  (29: 
809);  Mill,  Trustees,  Am.  notes,  580;  Thomp- 
son, Liability  of  Officers  of  Corporations,  875; 
Field,  Corporations,  g  178;  Parish  v.  Wheeler, 
22  N.  Y.  508 ;  Angell   &  A.   Corporations, 


with  Interest  Booth  v.  Parks,  1  MoUojr,  486;  Brovn 
V.  De  Tastet,  Jaoob,  284,  as  explained  In  ft  Buss. 
128;  Simmons  v.  Leonard,  8  Hare,  681;  Wedderbum 
V.  Wedderbum.  22  Beav.  84,  2  Keen,  722,  4  MjL  Sc 
Or.  41,  2  Beav.  208,  17  Beav.  158, 18  Beav.  466:  Featb- 
erstonhauffh  v.  Fenwlok.  17  Yes.  Jr.  288;  Warinsr  v. 
Cram,  1  Pan.  8eL  Bq.  Gas.  616, 622;  MoKniffht  v. 
Walsh,  28  N.  J.  Bq.  137;  Lonff  v.  Majestre,  1  Johns. 
Oh.  805;  Washburn  v.  Goodman,  17  Pick.  510;  Ogden 
V.  Astor,  4  Sandf.  811;  Barfleld  v.  Loughborough, 
L.  B.  8  Ch.  App.  1;  Marjorum  v.  Saunderford.  \ 
Bomlllj,  Notes  of  Cases,  110,  and  note^  p.  114;  Case 
V.  Abeel,  1  Paige,  883, 806, 807;  Chambers  v.  Howell, 
U  Beav.  6;  Parsons,  Partn.  H48. 

And  so  of  the  rents  and  profits  of  real  estate 
owned  bjr  the  partnership.  Smith  v.  Walker,  88 
00.886. 

But  a  proper  allowanoe  should  be  made  for  the 
management  and  care  of  the  business;  and  such  al* 
lowances  are  in  some  oases  very  libefally  made. 
Brown  v.  De  Tastet,  Jacob,  284. 287,  as  explained,  4 
Euss.  128;  Cook  v.  Collingrldge,  Jacob,  622—24;  War- 
ing V.  Cram,  1  Para.  8eL  Eq.  Cas.  622;  Featherston- 
haugb  V.  Turner,  26  Beav.  882. 

Although  tf  there  be  fraud  or  oth«r  improper 
practices  by  the  survivor,  such  allowances  may  be 
refused.  1  Bomflly,  Notes  of  OMes,  116;  Burden  v. 
Burden,l  Yes.  k  B.  170;  Stooken  v.  Dawson,  17  L. 
J.  N.  8.  Ch.  282,  afllrming  6  Beav.  971. 

And  if  the  survivor  is  charged  with  profits  he  Is 
entitled  to  deduct  for  bad  debts.  Washburn  v. 
Ooodman,  17  Pick.  618. 

And  so  for  the  amount  properly  paid  a  clerk  or 
proper  assistant,  by  a  share  of  the  profits.  Hallos 
Appeal,  40  Pa.  40O. 

But  there  is  no  absolute  rule  that  the  survivor 
ihail  be  charged  with  profits.   The  principle  of  di. 
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vision  may  be  aifected  by  considerations  of  the 
source  of  the  profits,  the  nature  of  the  business  and 
all  circumstances  of  each  particular  case.  WflleU 
V.  Blanford,  1  Hare,  268,  266—60;  Wedderbum  v. 
Wedderbum,  22  Beav.  84;  1  RomiUy,  Notes  of  Osses, 
11<^118;  Simpson  v.  Chapman,  4  De  O.  M.  ft  6. 154. 

Where  the  goodwill  belongs  to  the  surrivor,  he 
will  not  be  charged  with  profits  resulting  from  that. 
Wedderbum  v.  Wedderbum,  22  Beav.  84;  Uoldeo 
V.  McMakin,  1  Paia.  SeL  Bq.  Gas.  270;  Panona, 
Partn.  2d  ed.  H44. 

Where  two  out  of  three  partners  dissolve  the 
partnership  and  form  a  new  oopartnership,  the 
third.  If  insolvent  and  indebted  to  the  firm,  oannos 
claim  a  share  of  the  profits  of  the  new  firm.  Hyde 
V.  Baster,  4  Md.  Ch.  80. 

Instead  of  profits,  the  survivor  may  be  charged 
with  Interest  at  the  legal  rate.  Washburn  v.  Good* 
man,  17  Pick.  610;  1  EomiUy,  Notes  of  Cues,  U7: 
HcKnight  V.  Walsh,  23  N.  J.  Eq.  187.) 
'  The  right  to  profits  may  be  lost  by  laches  of  the 
representativee  of  the  deceased.  Clements  v.  UalU 
2  De  Q.  ft  J.  173;  1  BomiUy,  Notes  of  Gases.  U7; 
Hniith  V.  Drake,  23  N.  J.  Bq.  302. 

As  to  application  of  partnership  assets  to  debts 
and  rights  of  individual  and  partnership  creditors 
therein,  see  note  to  United  States  v.  Hack,  Bk.  8,  p. 
04L 

As  to  when  partner  Is  liable  on  rontract«  in  Urm 
name,  after  dissolution,  and  what  notice  of  dlsholu- 
tion  is  neoeesary  to  avoid  liability,  see  note  to  Love- 
Joy  V.  Spafford,  Bk.  28,  p.  851. 

As  to  effect  of  admtMions  of  partner  after  disso- 
lution on  his  copartners,  see  noU  to  Thompson  v. 
Bowman.  Bk.  IB,  p.  786.' 

As  to  rights  and  powers  of  surviving  partnera, 
•ea  note  to  Moore  v.  Huntington,  Bk.  21,  p.  642. 

18S  U.& 


188a. 


Mabok  t.  Pswako  Morale  Oompaht. 


80-M 


[51] 


i  899;  Oreen't  Brice,  Ultra  Vires,  897  ei  9eq.; 
Peny,  Trusts,  %  184. 

Mr.  Thomas  H.  Taibot*  for  Pewabic  Mio- 
log  CompaDy  et  cU.: 

A  compulsory  sale  of  tbe  corporate  property 
of  the  expiring  defendant  corporation  cannot 
be  ordered  by  tbe  court  as  an  absolute  right. 

agarka%6k  t.  Uwlam  P.  £L  6^.  54  Pa.  401. 

Tbe  court  is  not  bound  to  decree  a  dissolu- 
tion, even  when  a  majority  of  the  directors  and 
ttockbolders  request  it  to  be  done. 

Re  Niagara  ins.  Oo,  1  Paige,  25a 

To  entitle  a  stockholder  to  maintain  a  suit  of 
this  nature,  he  must  act  for  the  benefit  of  the 
company. 

Irtin  ▼.  Susquehanna  Turnp.  Oo.  2  Penr.  & 
W.  4n;  Folder  ▼.  London,  B.  A  8,  0.  B,  Oo,  1 
JTem.  &  M.  489;  WaUrbury  y.  MerchanU 
Union  Bxpreu  Oo.  50  Barb.  108;  Belmont  y. 
Brie  R  Co.  C2  Barb.  662. 

The  suit  must  be  a  bona  fide  one,  faithfully, 
tnitlifully,  sincerely  directed  to  the  benefit  and 
the  interests  of  stockholders  as  stockholders. 

Foreet  y.  Manchester,  8.  di  L.  B,  Co.  A  DeG. 
F.  &  J.  126,  180;  Ffooke  y.  South  Western  B. 
Oo.  1  Smale  &  Q.  142,  167;  Bobeon  y.  Dodde,  L. 
R.  8  Eq.  801. 

The  majority  who  would  go  forward  are  re- 
quired to  secure  to  the  dissentients  the  payment 
of  the  value  of  their  portion  of  the  corporate 
property.  Upon  the  furnishing  of  such  secu- 
rity the  majority  are  allowed  to  go  forward 
with  their  organization  or  enterpriM. 

Lauman  y.  Lebanon  V.  B.  Co,  80  Pa.  42; 
State.  Brown,  y.  Bailep,  16  Ind.  46  (51);  Be 
South  Barrule  Slate  (Quarry  Cb.  L.  R  8  £q.  68a 

Mr,  Justice  Hillor  delivered  the  opinion  of 
tbe  court: 

These  are  an  appeal  and  a  cross-appeal  from 
a  decree  of  the  Circuit  Court  of  the  United 
BUtes  for  tbe  Western  District  of  Michigan. 
On  March  81st,  1884,  there  was  filed  in  the  Cir- 
cuit Court  for  that  District  the  bill  of  com- 
Slaint  of  Thomas  G.  Mason,  William  Hart 
mith  and  SuUivan  Ballou,  who  describe  them- 
selves  as  citizens  of  the  State  of  New  York, 
against  The  Pewabic  Mining  Company,  a  cor- 
poration existing  under  the  laws  of  the  State  of 
Michigan.  Johnson  Vivian,  a  citizen  of  the 
Bute  of  Michigan,  and  Henry  Billings.  Thomas 
H.  Perkins,  AJdoi  B.  Buttrick  and  Daniel  L. 
Demmon,  citizens  of  the  State  of  Massachu- 
setts, and  The  Pewabic  Copper  Company,  a  cor- 
poration created  under  tbe  laws  of  the  State  of 
Michigan.  The  bill  professes  to  be  filed  in  be- 
half of  the  complainants  above  named,  and  of 
all  tbe  stockholders  in  the  Pewabic  Mining 
Company  who  may  desire  to  join  herein  ana 
take  the  benefit  of  tbe  proceedings  of  the  court. 
Tbe  bill  is  too  long  to  copy  in  full  in  this  opin- 
ion. The  substance  of  it  is,  that  the  complain- 
anis  were  members  of  tbe  Pewabic  Mining 
Company,  a  corporation  organized  under  the 
hwB  of  Michigan  on  the  4th  day  of  April,  1858, 
with  a  capitaTstock  of  twenty  thousand  shares 
of  126  each,  afterwards  increased  to  forty 
thoussnd,  which  was  invested  in  a  copper  mine 
near  Houirhton,  Michigan.  The  complainants 
altese  themselves  to  be,  at  the  time  of  the  filing 
of  Uie  bill,  the  owners  of  2,650  shares  of  the 
flock  of  the  Company.  They  allege  that  the 
charter  of  the  Company  expirod  on  Aprfl  4tb, 


1888,  but  that  nevertheless  the  directors  who 
were  elected  in  March  of  that  year,  disregard- 
ing this  fact,  continued  tbe  ordinary  business 
of  the  corporation,  and  among  other  things 
made  an  assessment  of  $88,00(ron  the  capital 
stock,  which  was  paid.  They  further  allege 
that  at  the  annual  meeting  of  the  stockholders 
on  the  86th  of  March,  1884,  for  the  election  of 
directors  and  for  other  purposes,  the  foUowing 
resolutions  were  adopted,  against  the  vote  and 
the  protests  of  the  complainants: 

"Besolved,  That  the  board  of  directors  be 
authorized  to  sell  and  dispose  of  the  property 
of  the  Company  for  a  sum  not  less  than  $50,- 
000;  that  the  president  and  secretary  be  au- 
thorized to  execute  all  conveyanoea  necessary 
to  carry  out  the  contract  for  the  sale  of  the 
property  of  this  Company  made  by  Uie  board 
of  directors,  and  that  the  board  of  airectors  be. 
and  hereby  arc,  authorized  to  close  up  the  busi- 
ness of  the  Company. 

**Besolted,  That  ft  is  the  sense  of  this  meet-  [52] 
ing  of  stockholders  that  the  property  shall  be 
sold  to  a  new  corporation,  organized  under  the 
laws  of  Michigan,  on  the  bajua  of  forty  thou- 
sand shares,  and  that  the  stock  of  such  new  cor- 
poration shall  be  issued  to  and  received  by  the 
stockholders  of  this  Company  In  payment  for 
the  same,  stockholders  to  have  the  right  to  re- 
ceive equal  number  of  shares  in  new  company, 
if  thev  so  elect,  on  surrendering  certificates  of 
this  Cbmpanv;  within  thirty  cbys  after  Aprfl 
12, 1884,  and  in  case  a  stockholder  does  not 
take  stock  of  the  new  corporation  he  ia  to  re- 
odve  his  pro  rata  share  in  money."      « 

The  vote  in  favor  of  the  adoption  of  these 
resolutions  was  27,910  shares  against  6,754 
shares  in  the  negative.  On  the  same  day  a  cer- 
tificate of  incorporation  under  the  laws  of  Mich- 
igan was  executed,  forming  the  Pewabic  Cop- 
per Company,  ana  filed  two  days  afterwards. 
Its  capital  stock  was  also  forty  thousand  shares 
at  $2o  each,  which  was  taken  up  br  the  de- 
fendant corporators,  who,  with  two  otners,  were 
named  as  the  first  directors,  being  the  same 
persons  who  controlled  the  old  Company.  Tbe 
third  article  of  this  association  declared  that  no 
cash  is  actually  paid  on  the  capital  stock.  The 
cash  value  of  r^  and  personal  property  con- 
veyed to  the  company  contemporaneously  with 
its  organization  is  the  sum  of  $50,000. 

The  Constitutton  of  the  Sute  of  Michigan 
declares,  article  14,  section  10,  that  no  corpora- 
tion, except  for  municipal  purposes  or  for  the 
construction  of  railroads,  plank-roads  and 
canals,  shall  be  created  for  a  longer  time  than 
thirty  years.  A  SUtute  of  Michigan  (1  How- 
ell's  SUtutes.  section  4867)  enacts  that  all  cor- 

E orations  whoee  charters  shall  expire  by  their 
mitatiou,  or  shall  be  annulled  by  forfeitore  or 
otherwise,  shall  nevertheless  continue  to  be 
bodies  corporate  for  the  term  of  three  years 
after  the  time  they  would  have  been  so  dis- 
solved, for  the  purpose  of  prosecuting  and  de- 
fending suits  by  or  against  them,  and  of  ena- 
bling them  gradually  to  settle  and  dose  their 
concerns,  dispose  of  and  convey  their  property, 
and  divkie  their  capital  stock,  but  not  for  the  [^1 
purpose  of  continuing  the  bosineffs  for  which 
such  corporations  have  been  or  m^  tw  eBtab* 
lished. 
The  bfn  prayed  for  an  Injunction  aad  i»> 
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stndDing  order  forbidding  tbe  defendants  from 
carrying  out  the  purpose  of  transferring  the 
property  of  the  Pewabic  Mining  Company  to 
tbe  new  corporation.  It  also  prayed  for  tbe 
appointment  of  a  receiver  to  take  charge  of  the 
effects  of  the  Pewabic  Mining  Company,  that 
they  might  be  sold,  the  debts  of  the  Company 
paid,  and  the  remainder  of  tbe  proceeds  dis- 
tributed amon^  the  stockholders. 

The  defendants  answered  the  bOl,  admitting 
substantially  its  principal  allegations,  stating 
as  an  excuse  for  continuing  the  operations  of 
the  Company  beyond  the  period  of  its  thirty 
years'  enstenoe  that  they  were  not  aware  of 
the  time  when  that  thirty  years  expired.  They 
assert  that,  in  all  they  had  done  since,  they  had 
acted  honestly  and  fairly,  and  had;  the 
assent  of  the  majority  of  tbe  stockholders; 
that  the  arrangement  under  which  they 
proposed  to  transfer  the  property  of  the  Pe- 
wabic Mining  Company  to  the  new  corpora- 
tion was  one  which  met  with  the  approval  of 
the  majority  of  the  stockholders,  and  a  still 
greater  preponderance  of  the  stock  in  the  cor- 
poration. They  allege  that  they  offered  to  pay 
the  disscoiting  stockholders  for  their  stock  at 
the  rate  of  $S0,000  for  the  value  of  the  whole 
ftock,  which  was  the  sum  at  which  it  was  to 
be  sold  to  the  new  company,  or  to  permit  them 
to  exchange  it  for  stock  in  the  new  company, 
share  for  share,  and  they  insist  that  this  was 
Just  and  fair,  and  what  tncy  had  a  right  to  do. 
and  that  they  should  still  be  permitted  to  carry 
out  this  plan.  They  say  that  the  complainants, 
in  refusing  to  acceoe  to  the  new  arrangement, 
are  acting  in  the  interest  of  rival  copper  min- 
ing companies,  whose  mines  adjoin  that  of  the 
Pewabic  Company,  and  that  their  object  is  to 
force  a  sale  at  pubUc  auction,  when  those  com- 

Sanies,  whose  shareholders  are  wealthy,  will 
ave  an  unfair  advantage  in  purchasing  the 
property  below  its  real  value.  T2iey  repeat 
their  offer  to  pay  the  defendants  for  the  jiro 
foia  value  of  tneir  stock,  estimating  the  whole 
at  $50,000.  or  to  exchange  it  for  stock  in  tbe 
new  company.    Replication  was  filed. 

The  court  refused  the  appointment  of  a  re- 
ceiver, but  did  issue  a  restraining  order  against 
the  defendants  to  prevent  the  consummaSonof 
the  sale  to  the  Pewabic  Copper  Company.  A 
special  master  was  appointed,  with  all  tbe  pow- 
ers usually  possessed  by  a  master  in  chancery, 
to  whom  the  case  was  referred,  with  directions 
to  ascertain  what  assets  and  property,  real  and 
personal,  were  owned  by  the  defendant,  tbe 
Pewabic MiningCompany,  on  the  26th  day  of 
March,  A.  D.  lo84,  and  also  what  assets  and 
property,  real  and  personal,  said  Company 
owned  at  the  time  of  filing  the  bill  of  complaint 
in  this  case,  on  the  81st  day  of  March,  1884; 
and  also  to  ascertain  the  fair  cash  value  of  such 
assets  and  proper^  at  the  several  dates  afore- 
said, distinffuishing  the  value  of  the  several 
parcels  and  Idndsoi  said  property,  and  for  that 
purpose  to  take  testimony  and  make  report 
thereon. 

The  report  of  the  master  shows  the  value  of 
the  property  belonging  to  the  Pewabic  Com- 

Sny  to  be  much  mater  than  $60,000.  and  the 
fendants  concede  it  to  be  worth  $75,000, 
which  they  profess  a  willingness  to  pay.  The 
master  took  many  depositions  as  to  tne  value 
of  this  pn^wrty  on  the  part  of  pl^tilb  and 
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defendants,  and  he  says:  "Between  the  ex- 
tremes of  tbe  testimony  I  find  it  very  difficult 
to  say  what  these  several  parcels  of  property 
are  worth,  but  for  the  purposes  of  this  refer- 
ence I  find  the  yalue  of  the  several  classes  as 
follows: 

**8tamp  mill  plant,  Inoludinff  pumps  and 

buildinss $40,000  00 

lUninff  equipment,  not  inoludlng  dwell- 
ings    80.000  OO 

Wdwellings 80.000  00 

Woodand  timber 87,898  59 

Mining  supplies 80,000  00 

Gash  on  hand IjST  80 

Copperon  hand 48,757  00 

Water  front,  stomp  mill  site 8,000  00 

Real  estate  and  minim;  rights 860.000  00 

Mine  buildings  and  shops 80,000  00 

Bills  reoeivable 1,060  07 


'Total $408,4188i'«       V^\ 

Upon  final  hearing,  the  circuit  court  decreed 
that  the  equity  of  the  case  is  with  the  complain- 
ants, and  "that  the  affairs  of  the  Pewabic  Min- 
ing Company  be  and  are  hereby  decreed  to  be 
wound  up."  It  then  directs  that  "  all  the  as- 
sets and  proper^  of  the  Pewabic  Mining  Ck>m- 
pany  be  sold  at  public  vendue  for  cash  to  the 
nigbest  bidder:  Protided^  That  if  at  such  sale 
the  bid  for  the  aggregate  of  the  property  and 
assets  should  not  be  in  excess  of  $50,000,  above 
the  amount  of  the  debts  of  the  Company  exist- 
ing at  the  time  of  the  sale,  then  the  arrange- 
ment for  the  sale  of  such  property,  made  at  &• 
stockholders'  meeting  in  Boston  on  the  20th 
day  of  March,  1884,  as  set  up  in  defendants' 
answer,  shall  be  carried  out  under  the  direction 
of  the  special  master,  hereinafter  designated, 
snd  as  provided  by  the  resolution  adopted  by 
the  stockholders  at  said  meeting,"  eic.  It  was 
further  ordered  that  "the  cause  be  referred  to 
Peter  White,  as  special  master,  for  the  follow* 
ing  purposes,  and  with  tbe  following  powers, 
to  wit:  That  said  master  proceed  to  ascertain 
the  assets  and  property  and  the  amount  of  debts 
of  said  Pewabic  Mining  Company,  and  to  this 
end  he  may  consider  the  evidence  already  taken 
in  the  cause,  and  may  further,  upon  notice  to 
the  solicitors  of  the  different  parties,  set  days  for 
hearing  evidence,  and  either  party  may  pro- 
duce witnesses  as  In  the  ordinary  course  of  a 
master's  proceedings,  and  that  he  report  to  this 
court  the  proceeding*  and  findings  thereon,  and 
that  after  ascertaining  the  assets  and  debts  of 
said  Company,  and  making  report  thereof  to 
this  court,  said  master  shall  proceed  to  the  sal* 
of  said  property  at  public  vendue  to  tbe  bi^ 
est  bidder  in  one  body,  after  giving  the  notice 
required  bv  law,  and  that  he  make  report  ther^ 
of.  And  ft  Is  further  decreed  that  if  the  high* 
est  bid  for  such  property  at  such  sale  smdl 
amount  to  more  than  $50,000  over  and  abov* 
the  indebtedness  of  said  Pewabic  Mining  Com* 
pany,  then  that  the  arrangement  for  the  sale  of 
said  propeity,  made  at  said  meeting  of  the  stock* 
holders  at  Boston,  must  be  set  aside  and  held  to 
be  null  and  void,  and  the  Pewabic  Mining  Com- 
pany be  enjoinedperpetually  ftt>m  selling  to  tho 
PewabicCopperCompany,and  that  Company  is 
enjoined  from  recei  ving  its  transfer  of  the  prop-  [56] 
erty."  It  is  then  decreed  "that  the  defendants 
Vivian.  Billings,  Perkins,  Buttrick  and  Dem- 
mon,  directors  of  said  Pewabic  Company,  ara 
not  liable  to  pay  to  complainants  and  other 
stockholders  any  money  xeoelved  bj  them  stnoo 
the  expiratkm  of  the  charter  of  sud  Pewablo 
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HiniDg  Company.  April  4*  1888,  and  that  an 
accounting  by  nla  defendant  directors  is  here- 
by denied  as  to  such  expenditure  made  by  them 
after  the  expiration  of  the  Charter." 

The  complainants  in  the  bill  prayed  an  ap- 
peal from  that  part  of  the  decree  which  refused 
the  prayer  for  an  accountinffon  the  part  of  the 
directors  of  the  Pewabic  Company  of  their 
transactions  dnce  the  date  of  the  expiration  of 
the  charter.  This  appeal  is  numbered  on  our 
docket  168.  The  defendants  all  appeal  from 
the  principal  decree,  which  directs  a  sale  of  the 
property  and  the  distribution  of.  its  proceeds 
among  the  stockholders  of  the  Pewabic  Minioff 
Company  in  the  event  that  a  sum  is  bid  for  aU 
of  said  property  in  a  lump  which  exceeds  the 
amount  of  the  indebtedness  of  the  Pewabic 
Mining  Company  and  the  sum  of  $60,000, 

[S^l      which  appeal  is  numbered  240. 

With  regard  to  the  main  question,  the  power 
of  the  directors  and  of  the  majority  of  the  cor- 
poration to  sell  all  of  the  assets  ana  property  of 
the  Pewabic  Mining  Company  to  the  new  cor- 
poration under  the  existing  circumstances  of 
this  case,  we  concur  with  the  circuit  court  It 
is  eamestiy  argued  that  the  majority  of  the 
stockholders— such  a  relatively  lane  majority 
in  interest— have  a  right  to  control  m  this  mat- 
ter, especially  as  the  corporation  exists  for  no 
other  purpose  but  that  of  winding  up  its  atf  airs, 
and  that,  therefore,  the  majority  ahould  control 
in  determining  what  is  for  the  interest  of  the 
whole,  and  as  to  the  best  manner  of  effecting 
this  object.  It  is  further  said  that  in  the  pres- 
ent case  the  dissentinir  stockholders  are  not  com* 
pelled  to  enter  into  a  new  corporation  with  a 
new  set  of  corporators,  but  have  their  option, 
if  they  do  not  choose  to  do  this,  to  reoeiye  the 
▼alue  of  their  stock  in  money. 

It  seems  to  us  that  there  are  two  insurmount- 
able objections  to  this  view  of  the  subiect  The 
first  of  these  is  that  the  estimate  of  the  value  of 
the  property  which  is  to  be  transferred  to  the 
new  corporation  and  the  new  set  of  stockhold- 
ers is  an  arbitrary  estimate  made  by  this  ma- 
jority, and  without  any  power  on  the  part  of 
the  oissentinff  stockholders  to  take  part,  or  to 
exercise  any  influence,  in  making  thb  estimate. 
They  are  therefore  reduced  to  the  proposition 
that  they  must  go  into  this  new  Company,  how- 
ever much  they  may  be  convinced  that  it  is  not 
likely  to  be  successful,  or  whatever  other  ob- 
jections they  may  have  to  becoming  members 
of  that  corporation,  or  they  must  receive  for 
the  property  which  they  have  in  the  old  Com- 
pany a  sum  which  is  tfxed  by  those  who  are 
imylng  them  out.  The  injustice  of  this  needs 
DO  comment.  If  this  be  established  aa  a  prin- 
ciple to  govern  the  winding  up  of  diasofyiog 
corporations,  it  places  any  unhappy  minority, 
as  regards  the  interest  which  they  have  in  such 
corporation,  imder  the  abeolute  control  of  a 

[69]  majority,  who  may  themselves,  as  in  this  case, 
constitute  the  new  company^  and  become  the 
purchasers  of  all  tlie  assets  of  the  old  Company 
at  their  own  valuation. 

The  other  objection  is  that  there  is  no  supe> 
rior  right  in  two  or  three  men  in  the  old  Oom- 
paoT,  who  may  bold  a  pnpoodaanoe  of  the 
stock,  to  aoooire  an  ahsohita  control  of  the 
whole  of  il,  m  the  way  which  may  be  to  their 
interest,  or  which  they  may  think  to  be  for  the 
foterasl  of  the  whole.    8o  Ito  •■  any  kff^l 


right  is  concerned,  the  minority  of  the  stock- 
holders has  as  much  authority  to  say  to  the 
majority  as  the  majority  has  to  say  to  them: 
"We  have  formed  a  new  Company  to  conduct 
the  business  of  this  old  corporation,  and  we  have 
fixed  the  value  of  the  shares  of  the  old  corpora- 
tion. We  propose  to  take  the  whole  of  it  and 
pay  you  for  your  shares  at  that  valuation,  un- 
less you  come  into  the  new  corporntioo,  taking 
shares  in  it  in  payment  of  your  shares  in  the  old 
one."  When  the  proposition  is  thus  presented, 
in  the  light  of  an  oiler  made  by  a  very  snudl 
minority  to  a  very  laige  majority  who  object  to 
it,  the  injustice  of  the  proposition  is  readily 
seen;  yet  we  know  of  no  reason  or  authority 
why  those  holding  a  majority  of  the  stock  can 
place  a  value  upon  it  at  which  a  dissenting 
minori^  must  sell  or  do  something  else  which 
they  think  is  against  their  interest,  more  than  a 
minority  can  do. 

We  do  not  see  that  the  rights  of  the  parties 
in  regard  to  the  assets  of  this  corporation  differ 
from  those  of  a  partnership  on  its  dissolution, 
and  on  that  subiect  Undley  on  Partnership 
^7^  page  655,  original  edition: 

"In  the  absence  of  a  special  agreement  to  the 
contrary,  the  right  of  each  partner  on  a  dissolu- 
tion is  to  have  the  partnerahip  property  con- 
verted into  money  by  a  sale,  even  tlM>ugh  a  sale 
may  not  be  necessary  to  the  payment  of  debts. 
This  mode  of  ascertaining  the  value  of  the  part- 
nership effecta  is  adopted  by  conrta,  unless 
some  other  course  can  be  followed  conristentiy 
with  agreement  between  the  partnera;  and  even 
where  the  partners  have  provided  that  their 
shares  shall  be  ascertained  in  some  other  way, 
still  if  owing  to  any  circumstance  their  agree- 
ment in  this  respect  cannot  be  carried  out,  or  if 
their  agreement  does  not  extend  to  the  event 
which  haa  in  fact  arisen,  realizatioo  of  the 
property  by  a  sale  is  the  only  aUemative  which 
a  court  can  adopt" 

The  authorities  dted  by  Lindley  for  this 
proposition  amply  support  it. 

In  the  case  or  OratMhay  v.  CWWml  15  Tea. 
Jr.  218,  a  commission  of  bankrupt^  had  been 
iciued  against  Noble,  one  of  the  members  of  a 
partnerwp  engaged  in  the  buslneBS  of  manu- 
facturing pumps  and  enffines.  The  assignaa 
of  Noble  filed  a  bill,  aslunff  for  a  division  of 
the  assets,  which  consisted  largely  of  patents, 
and  upon  a  very  full  argument  upon  the  subject. 
Lord  Eldon  says:  "Another  miode  of  determi- 
nation of  a  partnership  is  not  by  efflux  of  time, 
but  by  the  death  of  one  partner.^  The  question 
then  is,  he  sajrs,  "whether  the  surviving  part- 
ners, instead  of  settling  the  account  and  amsing 
with  the  executor  as  to  the  terms  upon  which  his 
beneficial  interest  in  the  stock  is  still  to  be  con- 
tinued, subject  still  to  the  probable  loss,  can  take 
the  whole  property,  do  what  they  please,  and 
compel  the  executor  to  take  tne  calculated 
value.  That  cannot  be  without  oontract  for  it 
with  the  testator.  Tbeexecutor  hasaright  to 
have  the  value  aacertained  in  the  way  wliich 
it  can  be  best  ascertained,  by  sale." 

In  17  Yea.  Jr.  808.  a  case  more  anakwousti 
the  present  one  came  before  the  court  Intlua 
case  (Fmihemonhaugh  v.  Fenwiek)  the  parties 
were  engaged  as  partners  in  the  business  of 
manufacturing  glass,  and  after  dedding  oos 
of  the  questions  hi  the  case,  to  wit,  that  tba 
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ptrtDcrsblp  was  dissolved  or  should  be  dis- 
'  solved  by  decree  of  the  court,  the  master  of  the 
rolls,  8tr  William  Graut,  proceeded  to  say: 
*'Tbe  next  coDsideration  is  whether  the  terms 
upon  which  defendants  proposed  to  adiust  the 
'  partnership  concern  were  those  to  which  the 
*  plaintiff  was  bound  to  accede.  The  proposi- 
tion was  that  a  value  should  be  set  upon  the 
partnership  stock,  and  that  they  should  take 
bis  proportion  of  it  at  that  valuation,  or  that  he 
should  take  away  his  share  of  the  property 
from  the  premises.  My  opinion  is  clearly  that 
these  are  not  terms  to  which  he  is  bound  to 
accede.  They  had  no  more  right  to  turn  him 
out  than  he  had  to  turn  them  out,  upon  those 
terms.  Their  rights  were  precisely  equal — to 
have  the  whole  concern  wound  up  by  a  sale, 
and  a  division  of  the  produce.  As  therefore 
Uiey  never  proposed  to  him  any  terms  which 
161]  he  was  bound  to  accept,  the  consequence  of 
continuing  the  trade  with  bis  stock  and  his 
risk  is,  they  come  under  liability  for  whatever 
profit  may  be  produced  by  that  stock."  He 
then  refers  to  the  case  of  Oratoahay  v.  Chllins, 
Just  cited,  with  approval. 

In  the  case  of  Bale  v.  EcUe,  4  Beav.  869, 
Joseph  Hale,  who  carried  on  the  trade  of  a 
brewer  in  partnership  with  Qeorge  Hale,  and 
two  other  persons,  died  leavini;  a  will.  The 
master  of  the  rolls,  in  discussing  the  relative 
rights  of  the  surviving  partners  and  the  ex- 
ecutor of  the  deceased,  says  in  regard  to  the 
executor: 

"He  is  not  obliged  to  submit  to  the  statement 
of  the  account  which  is  made  by  the  continu- 
ing parties, — clearly  nol,  in  the  absence  of  all 
contract  to  that  effect,  which  is  admitted  to  be 
the  case  here.  He  has  a  right  to  say,  *I  must 
have  the  actual  value  of  my  partnership  assets 
•determined,  and  though  it  may  be  very  Idcou- 
venient  for  you  to  have  the  value  obtained  in 
the  manner  prescribed  by  the  law,  yet  if  we 
cannot  otherwise  agree,  I  must  have  it  ascer- 
tained by  the  only  mode  by  which  it  can  be 
ascertained  accurately,  namely,  by  a  sale  for 
what  it  will  fetch  in  the  market.'  '^ 

The  next  case,  Wild  v.  Milne,  26  Beav.  504, 
was  a  case  bearing  a  closer  analogy  to  this, 
because  the  parties  were  engaged  in  the  mining 
business,  to  wit,  working  a  coUiery.  In  con- 
sequence of  some  disagreements,  the  plaintiff 
gave  notice  to  dissolve  and  instituted  this  suit 
to  have  the  partnership  wound  up.  He  did 
not  allege  that  there  were  any  debts,  but  prayed 
that  the  partnership  property  might  be  sold 
and  applied  to  the  payment  of  the  debts,  and 
that  the  surplus  might  bt  divided.  This  was 
resisted  by  defendant  Milne  alone.  On  the 
hearing,  the  master  of  the  rolls.  Sir  John  Rom- 
illy,  said:  "lam  clearly  of  opinion  that  this  is 
an  ordinary  case  of  partnership,  and  when  it  is 
dissolved  or  terminated,  any  one  of  the  partners 
is  entitled  to  have  the  whole  assets  disposed  of. 
In  this  case  it  is  admitted  that  anyone  can  put 
an  end  to  the  partnership.  The  result,  is  that 
that  which  forms  the  partnership  assets  must 
be  disposed  of  for  the  purpose  of  settling  the 
account  between  the  partners.  I  consider  this 
established  by  Orauihay  ▼.  Maule,  1  8wanst. 
518-526."  And  after  pointing  out  the  difficulty 
[62]  in  the  mode  of  dividmg  the  property,  which 
consisted  partly  of  real  estate,  of  the  use  of  the 
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shaft,  of  the  machinery  and  engines,  etc.,  be 
said:  "The  court  is  compelled  by  the  exigency 
and  circumstance  of  these  cases  to  direct  a 
sale." 

The  oises  of  Rowlands  y.  Beam  and  WiUiami 
V.  Rowlands,  80  Beav.  802,  arose  out  of  another 
partnership  in  mining  business  very  much  like 
the  case  before  us.  Some  of  the  partners  in- 
terested desired  that  the  mining  business  mi«;ht 
be  carried  on  by  a  miner  and  receiver,  but  the 

glaintiff  objected  to  this.  One  of  the  partners 
ad  become  a  lunatic,  and  his  business  was  in 
the  hands  of  a  committee,  and  the  question 
was  whether  the  partnership  be  dissolved  and 
the  property  sold,  or  a  receiver  appointed  to  con- 
duct  the  operations  of  the  concern.  The  mas- 
ter of  the  rolls  said:  "  I  do  not  think  the  point 
is  touched  by  the  decisions.  The  difficulty  is 
this:  "  The  court  cannot  compel  persons  to  be 
in  this  situation—either  to  carry  on  business 
with  the  committee  of  a  lunatic,  subject  to  all 
the  inconveniences  of  having  a  mana^r  ap- 
pointed by  the  court,  and  subject  to  appeal  to 
the  House  of  Lords.  No  one  would  bid  for  a 
share  in  a  mine  to  be  carried  on  by  a  committee 
of  a  lunatic,  nor  give  the  value  of  a  shnre  of  a 
lunatic  under  su<£  circumstances.  I  think  the 
value  of  the  whole  must  be  ascertained  by  a 
sale  by  auction,  and  that  some  indifferent  per- 
son well  acquainted  with  these  matters  should 
be  directed  to  sell  the  property,  and  that  all 
parties  should  have  liberty  to  bid." 

In  the  case  of  Burdon  v.  Barkua,  4  De  O. 
F.  &  J.  42,  which  came  before  the  lords  justices 
of  appeal  from  the  vice  chancellor's  court.  Lord 
Justice  Turner,  delivering  the  opinion,  said: 
"  The  next  inquiry  to  be  considered  is  the  in* 
quiry  as  to  a  valuation  of  the  stock  and  plant, 
which  is  objected  to  on  both  sides — by  the  de- 
fendant, as  importing  that  the  stock  is  to  be 
valued;  by  the  plaintiff,  as  importins:  that  it 
might  be  valued  as  of  a  going  concern.  I 
think  both  of  these  objections  were  well 
grounded.  There  was  no  agreement  between 
these  parties  for  stock  and  plant  being  taken 
by  either  party  on  the  termination  of  the  part- 
nership, and  in  the  absence  of  such  an  agree* 
ment  a  partner  cannot,  as  I  conceive,  be  com- 
pelled to  take,  nor  can  be  compel  his  copartner 
to  take,  the  stock  at  a  valuation.  Each  is  en- 
titled to  have  it  ascertained  by  a  sale,  and  as 
the  defendants  claim  to  have  the  stock  dealt 
with  as  the  stock  of  a  going  concern,  I  do  not 
see  how  it  can  be  maintained,  for  the  plaintiff 
is  certainly  not  bound  to  continue  the  concern." 
These  English  authorities  would  seem  to  be 
conclusive  of  the  right  of  the  plaintiffs  in 
the  present  case  to  have  a  sale  of  the  property. 
The  same  doctrine  is  very  decisively  announced 
in  the  case  of  Dickinson  v.  Dickinson,  29  Conn. 
600.  This  was  a  bill  in  regard  to  a  partnership, 
the  main  object  of  which  was  to  procure  the 
division  of  certain  property  which  the  plaintiff 
claimed  to  belong  to  the  partnership.  The 
court  said:  "The  plaintiff  has  no  equitable 
claim  to  a  decree  in  his  favor.  So  far  as  the 
bill  asks  for  a  division  of  the  property,  we  sun- 
pose  this  object  could  only  be  effected  by  a  sale 
of  the  property  and  the  conversion  of  it  into 
cash,  and  then  dividing  the  cash,  because  as 
between  partners  there  bno  other  mode,  where 
they  do  not  concur,  of  ascertaining  the  value  of 
partnership  property  or  of  disposing  of  it" 
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Theoourttben  refers  to  theotaeof  Siaoumsif 
▼.  Munn,  70oDD.  11,  and  cites  the  Itnguage  of 
Ju€^  Hosroer  in  that  case,  as  follows:  "  In 
«Tery  case  in  which  a  court  of  equity  interferes 
to  wind  up  the  concerns  of  a  partnership,  it 
directs  the  yalue  of  the  stock  to  oe  ascertained 
in  the  way  it  can  best  be  done,  that  is,  by  the 
conversion  ot  it  into  money.  Every  putner 
may  insist  that  the  Joint  stock  shall  he  sold." 

Ijd  the  Supreme  Court  of  Michi^n,  in  Ood- 
frep  y.  Whiu,  48  Mich.  171,  which  is  mainly 
important  as  showing  the  concurrence  of  the 
highest  court  of  the  State  under  whose  laws  the 
Pewabic  Mioinf  Company  was  organized,  that 
court  decided  that  certain  lands  which  consti- 
tutori  a  part  of  the  partnership  property  should 
not  be  partitioned  between  the  partners,  but 
should  be  sold  and  the  proceeds  aivided.  See 
mlHo  Bn^e$  ▼.  Sperrp,  95  U.  S.  401  [24:  890]. 

We  do  not  say  there  may  not  be  Ck.  ^mstances 
presented  to  a  court  of  chancery  which  is  wind- 
iDK  up  a  di^splved  corporation  and  distributing 
itft  assets,  that  will  justify  a  decree  ascertain  ins 
their  value,  or  the  value  of  certain  parts  of 
[64]  them,  and  making  a  distribution  to  partners 
or  shareholders  on  that  basis;  but  this  is  not 
the  general  rule  by  which  the  property  in  such 
cases  is  disposed  of  in  the  absence  of  an  agree- 
ment. 

We  are  of  opinion  that  on  the  appeal  of  the 
defendants  from  this  part  of  the  decree,  it  must 
be  aflirmed. 

However  honest  the  directors  may  be  vrho 
conducted  the  business  of  this  corporation  for 
nearly  a  year  after  its  dissolution  without  ^ny 
attempt  to  wind  it  up,  but  who,  on  the  con- 
trary, assessed  $88,000  on  the  shares  of  the 
stooc  and  collected  it,  and  did  much  other  of 
the  ordinary  business  of  mining  operations,  it 
seems  to  us  eminently  proper  that  in  this  pro- 
ceeding, by  which  the  court  undertook  to 
wind  up  the  affairs  of  the  corporation  to  pay 
its  debts,  and  to  realize  its  assets,  and  distribute 
them  among  the  shareholders,  these  directors 
should  account  for  what  they  did  in  that  time. 
We  do  not  decide,  nor  do  we  think  it  was  nec- 
essary for  the  court  below  to  have  decided, 
whether  those  directors  had  anything  in  their 
hands  which  should  be  accounted  for  in  the 
final  liquidation  of  the  partnership  affairs,  or 
whether  they  had  not  It  is  the  object  of  such 
an  inquiry  aa  that  sought  by  complainants  in 
their  bill  to  ascertain  this  fact.  It  was  not  a 
part  of  the  matter  referred  to  the  commissioner 
in  the  former  reference.  We  think  it  is  a  proper 
subject  of  investigation  to  bt  made  by  a  master 
to  whom  the  matter  shall  be  referred,  with  ex- 
press directions  to  ascertain  and  report  upon 
that  subject.  (See  authorities  slready  cited.) 
That  part  of  the  decree,  thefref&rt,  pf  ih$  court 
denying  tkie  reUrf  i$  retereed,  and  the  ease  re- 
minded to  the  court  belmt  with  dirteHane  to  ap- 
point a  master,  and  to  direct  iuck  an  inquiry 
and  report, 

Br»dl«7,  J,: 

I  think  the  opinion  of  the  court  asserts 
too  strongly  the  right  of  the  minority  stock- 
holders  to  uudst  upon  a  sale.  In  many  cases 
in  this  country  a  valuation  of  the  interest  of 
%  minority,  under  the  direction  of  the  court, 
hat  beoi  deemeO.   a  proper   method   of  as- 
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certainine  their  share  in  the  aasets,  where  a 
sale  would  he  prejudicial  to  the  interests  of 
the  whole. 

Mr,  Juttice  €k»sgr  was  not  present  at  the  ar- 
gument, and  took  no  part  in  the  decision  of  this 


BENJAMIN  XJ.  EEYSER,  Baoeiver  of  the 
Obrmak-Ambricav  Natiowal  Bank  ov 
Washihoton,  D.  0.,  Py.  ^11  Brr,, 

«. 

JANS  0.  HTTZ. 

(See  &  0.  Beporter^  ed.  ISB-lfllL) 

Satinge  banks,  when  may  become  national  banks 
-^deputy  eomptroUsr,  when  may  act  as  comp- 
troUer  —certipeato— judicial  notice — ot^ection 
^-erroneous  inht ructions — transfer  of  bank 
stock  to  a  married  woman — her  liability  thero- 
on~-inient  of  trantfer — evidence — estoppel — 
husband^s  use  of  avails— otcners/iip — tranrfcr 
on  bank  books^tcpal  capacity — shareholder  in 
national  bank — liability  qf  married  uotnan^ 
coverture. 

After  the  pasnce  of  the  Aot  of  UOt,  savlnirs 
tMnks  onranized  In  the  District  of  OolumkHa  un- 
der an  Act  of  Conffress,  and  bavlnc  a  capital  itook 
paid  up  In  whole  or  In  part,  were  entitled  to  be- 
come national  tjanklng  aasociattoOB  In  the  mode, 
and  sub>MSt  to  the  oondlttons,  presorlbed  bj  Mo- 
tion Sl&i,  U.  8.  Bev.  Stat. 
&  A  deputy  comptroller  of  the  emreocy  may  ez- 
erd^.  the  powers  and  disofaarge  the  duties  at> 
lAooea  to  the  olDce  of  oomptroUer  durinir  a  va- 
cancy in  that  office,  or  during  the  absence  or 
inabUlty  of  the  comptroller.    Bev.  Stat.  II  ITS,  827. 

8.  This  court  takes  Judicial  notice  of  the  fact  that 
at  the  date  of  his  cerUflcatc  a  deputy  comptroller 
of  the  currency  was  such  officer;  and  if  be  signs 
as  aoting  comptroller,  it  will  be  aMuiiied  that  at 
tlie  date  of  hlscertilloate  be  was  authorised  to  ex- 
ercise tbe  powen  and  discharge  the  duties  of  the 
comptroller,  and  was  at  tbe  tune  acting  comi^ 
troUer. 

4.  Anobleotkm  that  aftsr  the  trial  eooft  had  ad- 
jocnmed,  tbe  certtllcate  was,  by  the  trial  Justice, 
permitted  to  be  inserted  in  tbe  record,  will  not  be 
considered  where  it  was  not  presented  to  the  court 
whose  Judgment  is  here  for  review.  Tbe  record 
must  be  taken  as  it  was  presented  to  the  general 
term. 

5.  Instructions  to  the  Jnry  not  based  upon  any  evi- 
dence, and  having  no  evidenoe  to  support  them, 
are  erroneous. 

6.  Tbe  intent  with  which  a  hnSband  caused  trans- 
fers of  stock  of  a  Bank  to  be  made  to  his  wife  is 
whoUy  inmuitvial,  even  If  the  object  was  to  con- 
ceal his  property  from  creditors;  if  she  l>ecame 
the  owner  of  the  stock,  she  would  be  liable  to  be 
assessed  as  a  shareholder. 

7.  If  she  became  aware  of  the  transfers,  after  they 
were  made,  and  thereafter  received  the  dividend8» 
she  became  a  shareholder  and  Ual>le  for  the  debts 
of  tlie  Bank,  as  f  uUy  as  if  the  transfers  had  been 
niade  originaUy  with  her  knowledge  and  oonseot. 

8.  If  the  checks  for  the  divklends  were  Indotsedixy 
her,  she  is  estopped  to  say  that  she  did  not  koo/W 
their  oontents,  and  was  noS  tbe  owner  of  the 
shares  of  stock  upon  which  tbe  dividends  were 
declared,  whero  each  cheek  Is  payable  to  her 
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order,  and  to  on  its  face  for  dividends  od  stock 
standing  in  her  name  on  the  books  of  the  Bank. 

0.  If  the  wife  indorsed  the  checks  in  blank  or  to 
the  order  of  her  husband,  and  delivered  them  to 
him,  the  mode  In  which  he  disposed  of  the  pro- 
ceeds is  of  no  consequence  in  a  suit  to  recover 
against  her  assessments  on  the  stock. 
[6821  ^0*  Although  the  mere  transfer  of  stocks  to  the 
wif  e*s  name  without  her  knowledge  or  consent, 
on  the  books  of  a  Savings  Bank  afterwards  con- 
verted into  a  National  Bank,  would  not  make  her 
liable  as  a  shareholder  of  the  National  Bank,  yet 
if,  after  such  transfer,  she  joined  in  the  applica- 
tion to  convert  the  Savings  Bank  into  a  National 
Bank,  or  ratttled  such  transfer,  or  accepted  tne 
benefits  of  the  ownership  of  the  stock,  she  is  lia- 
ble to  be  treated  as  a  shareholder. 

U.  The  record  made  of  the  transfers  upon  the 
books  of  the  Bank  was  sufficient,  as  between  her 
and  the  Bank,  to  work  a  change  of  ownership,  and 
new  certificates  were  not  necessary  to  her  becom- 
ing the  owner  of  the  stock  to  transferred. 

12l  a  married  woman  has  the  legal  capacity  to  re- 
ceive a  transfer  of  stock  in  moneyed  oorporations, 
though  the  consideration  may  have  proceeded 
wholly  foom  the  husband. 

18.  As  she  was  not  incapacitated  from  becoming 
the  owner  of  stock  in  a  bank,  and  was  a  share- 
holder in  the  Savings  Bank,  she  became,  upon  the 
oonversion  of  that  Bank  into  a  National  Bank,  a 
shareholder  in  the  latter. 

XL  A  married  woman  is  not  exempted,  by  reason 
of  her  coverture,  from  the  liability  imposed  by 
Congress  upon  shareholders  in  national  banks. 

15b  Coverture  of  the  defendant  will  not  prevent 
the  plainttlf  from  recovering  a  judgment  against 
her  for  the  amount  of  the  assessment  in  question, 
if  she  was,  within  the  meaning  of  the  statute,  a 
shareholder  in  the  Bank  at  the  time  of  its.suspen- 
sion. 

[No.  42J 

Argued  Oet,tS,  i8, 1SS9.  Decided  J<m.6,jSfH), 

rl  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  review  a  jud^^ent  af- 
firming a  Judgment  of  the  Special  Term  and 
Circuit  of  that  Court,  in  favor  of  defendant. 
Seterecd, 

The  action  was  to  recover  of  the  defendant, 
Jane  C.  Hitz,  a  married  woman,  an  assessment 
on  stock  of  a  National  Bank  which  had  sus- 
pended business  and  of  which  the  plaintiff  was 
receiver.  The  assessment  was  made  by  the 
comptroller  of  the  currency  for  the  par  value 
of  stock. 

The  facts  are  fully  stated  In  the  opinion. 

Mr,  Leitf h  Robinson*  for  plaintiff  in  error: 

The  charge  of  the  court  should  always  be 
based  upon  the  facts  as  proved,  and  not  upon 
an  assumed  state  of  facts  which  has  no  esst- 
ence  under  the  eridence  in  the  case. 

Patehal  t.  Uavis,  8  Ga.  266;  HcUieter  y.  John- 
eon,  4  Wend.  048;  Beed  v.  Qrealhouee,  7  T.  B. 
Hon.  058;  Brown t.  Wileon,  1  Litt  (Ky.)2d0; 
Bite  v.  Blandford,  45  lU.  12;  Myer$  t.  Hart, 
10  Watts,  107;  PaUreon  t.  AmM,  45  Fa.  416; 
McDonald  v.  Trqfton,  15  Me.  228;  PeopU  ▼. 
Ban  Franeieeo,  27  CaL  656. 
'  It  is  error  to  submit  a  question  of  fact  to  the 
JuiT  of  which  there  is  no  evidence. 

SartweU  t.  Witeoct,  20  Pa.  122;  Qroffe  t. 
Bbdffu,  55  Pft.  519:  Stein  v.  Bowman,  88  U.  8. 
18  Pet  228  (10:  186);  Or^fr.  Pitttburgh  d  A 
iZL  Ob.  81  Pa.  482. 

A  jmxtj  cannot,  by  holding  his  peace,  haye 
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the  benefit  of  a  contract  if  it  should  afterwards 
turn  out  to  be  profitable,  and  retain  a  right  to 
repudiate  it  if  otherwise. 

Law  V.  Oro88,  66  U.  S.  1  Black,  580  (17: 187); 
MundorffY.  Wickersliam,  68  Pa.  87. 

A  married  woman  is  at  liberty  to  avail  her- 
self of  the  agency  of  her  husband  as  if  they 
had  not  been  united  in  marriage. 

Owen  V.  (Jawley,  86  N.  Y.  600. 

When  married  women  clothe  others  with  ap- 
parent authority  to  act  for  and  bind  Uiem,  they 
are  estopped  from  disputlngit 

Bodine  v.  EiUeen,  58  N.  Y.  98;  Tremain  T. 
AUen,  15  Hun,  4. 

Where  an  agent  does  any  act  for  the  use  of 
his  principal,  and  the  principal  enjoys  the  bene- 
fits and  fruits  of  the  act,  he  cannot  afterwards 
say  that  the  act  was  Ulegal. 

Rugglee  v.  WaMnaUm  County,  8  Mo.  496; 
Baettngs  v.  Bangor  Houee,  18  Me.  486;  Low  v. 
Oomtecticut  cfc  P.  A  Cb.  46  N.  H.  284;  Beid  v. 
Hibbard,  6  Wis.  175;  Beidman  v.  GoodeU,  56 
Iowa,  592;  Watereon  y.  Rogen,  21  Kan.  529; 
n<ml  V.  Pack,  7  East,  164;  Oornwal  v.  Wileon, 
1  Ves.  8r.  509 ;  Farmers  L.  A  T,  Co,  v.  Wal- 
worth, 1  N.  Y.  488;  Clark  t.  BaU$,  58  Iowa, 
201. 

A  person  cannot  keep  the  product  of  the  act 
of  his  agent  and  repudiate  the  letter's  authori^. 

OoykendaU  v.  Constable,  99  N.  Y.  809;  Na- 
tional L.  Ine,  Co.  v.  Mineh,  58  N.  Y.  144; 
Hathaway  ▼.  Johnson,  55  N.  Y.  98;  Cobby, HaU 
field,  46  N.  Y.  588;  Masson  ▼.  Bowt,  1  Denio, 
69;  Voorhees  v.  Earl,  2  Hill,  288;  Hogan  ▼. 
Weyer,  5  Hill,  889;  Southern  Express  Co,  ▼.  Pal- 
mer, 48  Ga.  85;  Maddux  ▼.  Bewin,  89  Md.  485; 
mwey  T.  Blanehard,  18  N.  H.  145. 

A  wife  who  permits  her  husband  to  control 
her  property  is  bound  to  notify  third  parties  if 
he  exceed  bis  authority. 

Bergen  y.  Reiser,  17  111.  App.  505;  LouiseHU 
Com  Co.  v.  Stokes,  78  Ala,  872. 

When  on  the  trial  of  a  cause  a  fact  is  dis- 
tinctly alleged  and  shown  by  the  plaintiffs  and 
not  denied  at  all  by  the  defendant,  it  is  error 
for  the  court  to  indicate  to  the  jury  that  the 
fact  is  in  dispute,  and  to  submit  to  them  th* 
question  whether  it  occurred  or  not. 

Toungman  v.  Miller,  98  Pa.  196;  Pinger  t. 
Leaeh,  70  Mo.  48. 

A  charge  to  the  jury  that  they  have  a  right 
to  draw  an  inference  which  is  opposed  to  all 
the  testimony,  is  erroneous. 

Carey  V.  Hugltes,  17  Ala.  888. 

It  is  error  to  lay  down  a  correct  qualificati(»i 
of  a  rule  of  law,  when  there  is  no  evidenoa 
touching  the  subject  matter  of  the  qualification. 

Webb  y.  Bobinson,  14  Oa.  216. 

Fraud  and  collusion  are  niyer  presumed, 
but  must  be  proved. 

Aston  y.  Aston,  1  Yes.  Br.  268;  Stewart  t. 
English,  6  Ind.  179;  Nichols  y.  Patten,  18  Me. 
289;  BlaisdeU  v.  CoweU,  14  Me.  870;  Coulson  y . 
Ooulson,  5  Wis.  19;  Cummins  y.  HurlbuU,  9t 
Pa.  165;  Brady  y.  Barnes,  42  Conn.  512. 

It  is  error  to  charge  %  juiy  upon  a  supposed 
or  conlectural  state  of  facts  of  which  no  eyi- 
dence  has  been  offered. 

U.  &  y.  BreiUing,  61 U.  8.  20  How.  254  (15: 
902);  Michigan  Bank  y.  Etdred,  76  U.  8.  » 
Waa  544  (19:  768):  Hamaton  y.  Singer  Mfif. 
Cb.  54  III  870;  Mey  y.  Starer,  64  UL  161; 
Hewittr.  BegoU,  22  Mich.  ftl. 
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A  rale,  DO  tai  of  mortis  than  of  kw»  Im* 
wmm  sOence  on  a  putj  who  seeks  to  coiitr»> 
did  preyious  statements,  upon  the  faith  of 
which  others  have  dealt. 

White  T.  Brodaw,  14  Ohio  St.  848;  Becarddgi 
T.  Foot,  14  Ohio  St.  iXtiManftfaetwren  db  T. 
Bank  y.  HoMard,  80  K.  Y.  298;  Kifk  t.  HaH- 
muBH,  08  Pa.  106;  (Meman  ▼.  Piearee,  96  Minn. 
198;  MeOMan  r.  Kennsdg,S  Md.  980;  FitU 
T.  BhMM,  90  N.  H.  888;  Biffelaw  ▼.  Fbm,  60 
Me.  164;  CbraM  v.  AbingUm,  4  Hurl.  &  N. 
((66;  .810^  T.  TTotX  89  K.  Y.  118;  BaiMeUm 
T.  amffotO.iZ.  Cb.44Md.  669;  DayY.  Oaton, 
110  Mass.  518;  Prtiton  y.  American  Linen  Co. 
110  Mass.  400. 

Married  women  maj  be  estopped  by  their 
deliberate  conduct,  as  well  as  anyone  else. 

Norton  y.  NieKoU,  86  Mich.  148;  OodMyr. 
Thornton,  46  Wis.  690;  Sharpe  y.  Fojf,  L  R.  4 
€h.  App.  86;  BeLu$h's  TrueU,  Id.  691;  Bergen 
y.  Ke&er,  17  HI  App.  608;  Sanger  y.  Uptim. 
«1  U.  S.  60  (98:  991);  Bawkine  y.  Ottfnn,  181 
U.  a  890  (88: 101). 

A  genera]  objection  to  eyideoce  will  not  au- 
tborixe  this  court  to  reyiew  any  ouestions  which 
mi^ht  arise  if  spediic  objection  had  been  made 
and  Of  ef  ruled. 

WheOer  r.  BOUnffi^  K.  Y.  968;  NeuM  r. 
Doty,  88  H.  Y.  88;  Waii  y.  MaaneOl,  6  Pick. 
SIO. 

The  admission  of  eyidence  to  which  no  ob- 
jection was  made  known  at  the  time  is  not 
ground  for  objection  afterwards. 

Boee  y.  Seed,  14  U.  S.  1  Wheat  489  (4: 141); 
aiiydamy.Wmameon,^!  U  S.  90  How.  497 
05:  078);  Phanix  Int.  Co.  y.  Lanier,  06  U.  S. 
171  (94:  888);  Peoria  db  0,  B  Co,  r.  NeiU,  16 
ID.  980;  Ceurtrighi  y.  Deede,  87  Iowa,  600. 

It  is  nresumptiye  eyidence  that  one  is  a 
atockholaer,  when  his  name  appears  on  the 
Ixxdcs  of  the  company. 

Bfagiand  y.  bSi,  88  Barb.  67;  Twmbvtt  y. 
Payeon,  06  U.  S.  418  (94:  487);  PitU^rgh,  W  d 
K.  B  Co.  y.  Appiegate,  91  W.  Ya.  179;  MeHoee 
▼.  WheeUr,  46  Pa.  89;  Whitman  y.  Oraniie 
Church,  94  Me.  986;  Agricultural  Bank  y. 
Burr,  94  Me.  966;  CoMn  y.  OoUine,  17  Me.  449; 
Owinge  y.  Speed.  18  u.  B.  6  Wheat.  490  (18: 
194). 

The  FQgistiT  of  the  stockholder's  nsme  upon 
the  fftock-book  of  the  company,  opposite  the 
number  of  his  shaies,  ffiyes  nim  his  title. 

New  Albany  d  &  S.  Co.  r.  MeOomMt,  10 
Ind.  400;  Moore  y.  Jonee,  8  Woods,  66. 

If  is  not  essential  that  certiflcates  of  stock 
flhall  issue  at  all. 

Cheeter  Glate  Co.  y.  Detoeg,  16  Msas.  04;  Burr 
T.  IFOw^  99  N.  Y.  6K1 

Withbut  a  certtncaie,  the  shareholder  has  a 
complete  power  to  transfer  his  stock  (Daeen' 
j»rt  NaL  Bank  Y.  Oiford,  4!J  lowti,  fm;  CecU 
Nat.  Bank  y.  Wateontown  Bank,  106  U.  S.  917 
<96:  1080);  to  receiye  diyidends  {BOie  y.  Merri- 
mack Bridge,  9  Pick.  948);  and  he  is  undeni- 
ably  Ihible  as  a  stockholder. 

Agricultural  Bank  y.  Wileon,  94  Me.  978; 
Mit^Ml  y.  Beekman,  64  Cal.  117. 

Parties  are  estopped  to  deny  the  reality  of 
the  state  of  things  which  they  haye  made  ap- 
pear to  exists  ana  upon  which  others  haye  beoi 
led  to  rely. 

Oidl0  y.  £teA»r.  87  U.  8. 90  Wan.  860(99: 448); 
Wheeloek  y.  JEM,  77  HI  906;  Hugaket  y  Men- 
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tieeUo  Bank,  19  Bosh,  987;  McBroom  y.  JMo- 
non,  81  Ind.  960;  Voorheee  y.  drdeedle  Bank^ 
10  Ohio.  468. 

One  who  ffiyes  a  note  to  a  corporation  is 
estopped  to  cUmy  that  there  is  such  a  corpora- 
tion. 

Naehua  F.  Ins.  Co.  y.  Moore.  66  N.  H.  48. 

A  married  woman  may  take  by  purchase, 
unless  her  husband  expressly  dissents. 

Oo.  Utt.  8  a;  Baxter  y.  Smith,  6  Binn. 
499. 

A  husband  might,  at  common  law,  make  to 
his  wife  a  gift  ofa  chattel 

Clough  y.  BueeeU,  66  N.  H.989. 

In  e<juity,  a  husband  and  wife  may  contract 
with,  and  conyey  to,  each  other. 

Slanning  y.  Btj^  8  P.  Wms.  888;  Lucae  y. 
Lueae,  1  Atk.  970;  Hannan  y.  Oxley,  98  Wis. 
691;  Cooke  y.  Buebande,  11  Md.  499;  Chew  y. 
Beaa,  18 Md. 849;  Lloyd y. Pughe,L.K  14 Eq. 
941;  Ooter  y.  Cwinge,  16  Md.  91;  Oitt  y.  Woode, 
81  ni.  64;  Wood  Y.Wood,  88  N.  Y.  676;  S<^ere 
y.  Watt.  96  Gratt  864;  Border  y.  Border,  98 
Kan.  801;  Wood  y.  Broadley,  76  Mo.  98;  Mi^fore 
y.  Bverton,  89  HI  66;  Thompeon  y.  AUen,  108 
Pa.  44;  Drury  y.  Bieeoe,  49  Md.  169;  George  y. 
Cutting,  46  N.  H.  181;  Standtford  y.  Detol,  91 
Ind.  40i;  Bent  y.  Bent,  44  Yt  666;  Barron  r. 
Barron,  94  Yt  876;  Jayeox  y.  Caldwell,  87  How. 
Pr.  940;  StaU  y.  Be^art,  1  Gill,  1;  Bojft  r. 
Pa^rke, 80 Oonn. 867;  Bryant y. BrjfanLZ Bush, 
166;  TuUie  y.  FHdley,  0  Minn.  70;  WHeon  r. 
Wileon,  118  Ind.  416;  People  y.  Ft.  Edward 
Bank,  86  Hun,  607;  Sweeney  y.  Boeton  Fim 
CenU  Sao.  Bk.  116  Mass.  884. 

A  husband  yests  an  interest  in  shares  of  bank 
stock  in  his  wife  by  causing  them  to  be  trana- 
f  erred  into  her  name  on  the  oooks  of  the  bank. 

Doming  y.  Williame.  96  Conn.  996;  Lucae  y. 
Lucae,  1  Atk. 970:  Walter y. Bodge^%  Swanat 
108;  BiU  r. Pine Biwr Bank, ^if.  H.  808;  ilb- 
Millan  y.  Psacock.  67  Ala.  180. 

The  husband  cannot  reyoke  his  gift 

Raymond  y.  Pritchard,  94  Ind.  818;  Bent  y. 
Bent,  44  Yt.  666. 

The  wife  is  competent  to  act  as  if  she  were  a 
feme  eole. 

Pcfwell  T.  Powe^,  0  Humph.  (Tenn.)  480;  iW> 
cock  y.  Monk,  9  A  j.  Sr.  100;  Eulme  y.  Tenant, 
1  Bro.  Oh.  10;  Pitt  y.  Jackson,  9  Bro.  Ch.  61; 
Barrie  y.  Barrie,  7  Ired.  Eq.  114;  Picquet  t. 
Swan,  4  Mason.  444. 

A  gift  of  personal  property  by  a  husband  to 
his  idfe  is  yalid. 

KeUy  y.  CamjobeU,  9  Abb.  App.  Dec.  499; 
Lockwood  y.  CuOin,  4  Robt.  Iw;  Knapp  y. 
Smith,  97  N.Y.  977:  Sawige  y.  (/JVW/.tt  N. 
Y.809;  CaldweUY.BenfrewJ»yi,t[»',WUber 
y.  Fradenburgh,  69  Barb.  478;  Spring  y.  JTi^M, 
99  Me.  408;  Fanvn  y.  Atnen,  96  Miss.  66;  6^ 
y.  ir<m2f,  81  Bl.  64. 

By  the  instruments  executed  to  the  defend- 
ant  the  legal  title  to  the  stock  was  transferred 

LeUOi  Y.'WeOe,  48  N.  Y.  80&-607;  Matthew- 
man'e  Oaee,  L.  B.  8  Bq.  781;  Butler  y.  Cumpe- 
l(m,  L.  R  7  Eq.  91  J  LuardTe  Case,  1  DtQ.  ¥.  A 
J.  644;  Adamer.  Bracket,  6Met.  980;  Stanwood 
Y.Stanwood,n'MMm.in;  Be  Be^)rocity  Bank, 
99  N.  Y.  16;  Saylee  r.  Batee,  16  B.  L  847. 

Her  coyerture  does  not  exempt  her  from  the 
UiOrflity  imposed  by  the  National  Currency 
I  Acts  upon  all  stocknciklers  in  national  banka. 
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Anderson  t.  Line,  14  Fed.  Rep.  405;  Hobart 
y.  Johnson,  19  Blatchf.  859;  Witters  v.  8owles, 
82  Fed.  Rep.  180.  768. 

A  wife  may  be  sued  alone,  and  ber  estate 
Alone  is  liable. 

Madden  v.  6^f?i«r, 40  Ala.  687;  Bosticy,  Love, 
16  Cal.  69;  Meleher  ▼.  KuIUand,  22  Cal.  522. 

The  nonjoinder  «f  the  husband  would  be 
matter  for  a  plea  in  abatement  only,  and  by  a 
failure  to  interpose  such  plea  the  objection  is 

Dalton  y.  Midland  Qmnties  R,  Co.  18  C.  B. 
474;  Bendix  v.  Wakeman,  12  Mees.  &  W.  97, 
1  Dow.  &  L,  450;  Milner  ▼.  MUner,  8  T.  R. 
627;  Morgan  v.  Cuhitt,  8  Exch.  612;  Btans  ▼. 
Chester,  2  Mees.  &  W.  847;  Moses  y.  Richardson, 
8  Barn.  &  C.  421;  Guyard  v.  Stttion,  8  C.  B. 
158;  Fating  V.  IFarcf.  21  ni.  225. 

Mr,  Enoch  Totten*  for  defendant  in  error: 

The  defendant  was  a  married  woman  and 
cannot  be  held  for  this  assessment 

Sykes  ▼.  C?iadwiek,  85  U.  8. 18  Wall.  141  (21: 
824);  Bun^  y.  Coeke,  128  U.  8.  185  (82:  897); 
Drury  y.  Foster,  69  U.  8.  2  Wall.  24  (17:  780); 
Agricultural  Bank  y.  Rice,  45  U.  8. 4  How.  225 
(11:  949);  Witters  y.  Sowles,  82  Fed.  Rep.  764; 
Fetter  y.  NewhaU,  21  Blatchf.  445;  LoriUard  y. 
Standard  Oil  Co.  18  Blatchf.  199. 

Merely  formal  or  fraudulent  transfers  of  the 
stock  of  national  banks  will  be  disresnrded. 

Orleans  Nat.  Bank  y.  Case,  99  U.  8. 628  (25: 
448);  Bowden  y.  Johnson,  107  U.  a  251  (27: 886); 
Datis  y.  Stevens,  17  Blatchf*  2S9:  Anderson  y. 
Philadelphia  Warehouse  Co.  Ill  U.  8.  479  (28: 
478);  South  Bend  Nat.  Bank  y.  Lanier,  78  U. 
8. 11  Wall.  869  (20:  V!%)\  Johnston  y.  Lafiin, 
108  U.  8.  800  (26:  582);  Whitney  y.  Butler,  118 
U.  8. 655  (80: 266). 

If  the  defendant  indorsed  thediyidend  checks 
and  siirned  the  application  for  conyersion.  she 
did  so  In  total  ignorance  of  the  nature  of  the 
papers,  and  is  not  estopped. 

Cammaek  y.  Lewis,  &  U.  8. 15  WalL  648  (21: 
24^. 

The*attempted  conyendon  of  the  8aying8into 
a  Nadonal  Bank  was  unwarranted  by  law,  and 
▼oid. 

Field  on  Corp.  17.  §§  11,^20,  22;  Huntington 
▼.  Diet,  of  Col.  8av.  Bank,  96X7. 8.  888  (24: 777); 
Coite  y.  Society  for  Savings,  82  Conn.  178;  Of- 
born  y.  Byrne,  4S  Conn.  155;  MorriU  r,  Jones, 
106  U.  8. 466  (27:  267). 

Mr.  Justice  Harlan  deliyered  the  opinion 
of  the  court: 

This  action  is  ba«ed  upon  an  assessment 
made  by  the  comptroller  of  the  currency  on  the 
■tockbolders  of  the  German- American  Is'ational 
Bank  of  the  City  of  Washington,  which  sus- 
pended business  on  the  80th  day  of  October, 
1878,  and  of  which  the  plaintiff  in  error  was 
appointed  receiyer.  The  assessment  was  upon 
the  stockholders,  equally  and  ratably,  to  the 
amount  of  one  hundred  per  centum  of  the  par 
yalue  of  their  shares.  It  was  averred  in  the 
declaration  filed  by  the  receiver  that  the  de- 
fendant, Jane  C.  Hitz,  held  or  owned  at  the 
time  of  the  Bank's  suspension  two  hundred 
shares  of  its  stock,  of  the  par  yalue  per  share 
of  one  hundred  dollars;  and  that  by  reason 
thereof  the  plaintiff  was  entitled  to  recover 
from  her  the  sum  of  twenty  thousnnd  dollars, 
with  interest  on  each  half  of  that  sum  from  the 
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dates  they  should  have  been  respectively  paid 
under  the  notice  given  by  the  receiver. 

The  defendant  nleaded:  first,  that  she  was 
never  indebted  as  alleged:  second,  that  she  never 
at  any  time  held  or  owned  shares  of  stock  in  this 
Bank,  and  if  it  appeared  upon  its  books  or  other- 
wise that  any  of  the  stock  stood  in  her  name,  the 
entries  to  that  effect  were  fraudulent,  and  were 
made  for  the  purpose  of  cheating  her;  third, 
that  since  August  15,  1856,  she  has  been  the 
wife  of  John  Hitz.  8he  filed  an  additional 
plea,  averring  that  there  was  not,  nor  had  ever  [  1401 
been,  any  such  national  bankini;  association  as 
the  Qerman- American  National  Bank,  of  which 
the  plaintiff  was  receiver;  meaning,  by  this 
plea,  that  no  such  association  was  ever  organ- 
ized in  conformity  with  the  statutes  of  the 
United  8tetes. 

There  was  evidence  before  the  joiy  tending 
to  establish  the  following  facts: 

In  the  year  1872  certain  persons,  among 
whom  was  John  Hitz,  the  huscNind  of  the  de- 
fendant, availed  themselves  of  the  provisiona 
bf  the  Act  of  Congress  of  May  5, 1870,  relating 
to  the  creation  of  corporations  In  the  District  of 
Columbia  by  general  laws,  as  amended  by  the 
Act  of  June  17. 1870,  and  formed  a  corporation 
by  the  name  of  the  German- American  Savings 
Bank  of  the  City  of  WashiDgton.  16  8tat.  98„ 
102,  chap.  80;  Id.  158,  chap.  181. 

There  appears,  under  date  of  January  21, 
1876,  upon  the  books  of  that  Bank,  labeled 
"8tock  Transfers  and  Ledger,  Gternuin-Ameri- 
can  Savings  Bank,"  entries  showing  the  assign- 
ment and  transfer  to  James  C.  Hitz  of  shares 
of  stock,  as  follows:  178  shares  by  John  Hitz, 
10  shares  by  William  F.  Mattingly  (the  latter 
acting  by  Samuel  L.  Mattingly,  attorney);  10 
shares  by  R.  B.  Donaldson;  and  7  shares  by  C. 
E.  Prentisq,— hi  all,  200  shares.  At  the  time 
these  transfers  purport  to  have  been  made,  John 
Hitz  was  president  of  the  Bank,  Donaldson 
yice-president,  and  Prentiss  cashier;  and  they» 
with  Mattingly  and  others,  were  its  trustees. 
The  stubs  in  the  book  of  transfers  state  that  new 
certificates  for  all  the  above  stock  were  issued 
to  Mrs.  Hitz;  but  it  was  not  distinctly  shown 
that  they  were  delivered  to  her,  or  were  ever  in 
her  possession.  It  was,  however,  proyen  that 
the  fourth  dividend  upon  these  shares,  amount- 
ing to  $800,  was  paid  by  the  check  of  Prentiss^ 
the  cashier  of  the  Savings  Bank,  dated  May  1, 
1876,  which  was  in  these  words:  "Pay  to  Jane 
C.  Hitz,  or  order,  $800,  fourth  dividend,  pay- 
able this  day  on  stock  standing  in  her  name  on 
the  books  ot  this  Bank,  and  charge  to  dividend 
account,  No.  8800."  That  check  was  indorsed: 
"Pay  to  the  order  of  John  Hitz,  Jane  C. 
Hitz."  Then  follows  thin  indorsement:  "John 
Hitz,  Consul-€kneral; "  showing,  as  stated  by  [141] 
Prentiss,  that  the  proceeds  of  the  check  were 
deposited  by  John  Hitz  to  his  account  in  the 
bank  as  consul-seneral.  Similar  checks  were 
made  for  the  fifth  and  sixth  diyidends  on  the 
same  stock.  They  were  payable,  respectively, 
November  1,  1876,  and  November  1, 1877,  and 
were  indorsed  in  the  same  way  as  was  the  first 
check.  As  in  the  case  of  the  first  check,  their 
proceeds  were  placed  to  the  o^itof  John  Hity 
as  consul-general. 

Among  the  original  papers  on  file  in  theoflto 
of  the  comptroller  of  Uia  currency  were  the 
following: 
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1.  A  documeot  dated  Hit  7, 1877,  purport- 
iog  to  be  rigned  by  the  stocknolders  of  the  Ger- 
man-American Sayings  Bank  of  WashingtoQ, 
then  having  a  capital  of  $127,100,  and  to  an- 
thorize  the  trustoet  thereof— John  Hits  and 
others  named — to  convert  that  Bank  into  a  na- 
tional banking  association,  by  the  name  of  the 
German-American  National  Bank  of  Wash- 
ington, and  make  the  articles  of  association  and 
the  orffanization  certificate  required  by  the  stat- 
utes of  the  United  States.  Under  the  headings 
in  that  document  of  "  Names  of  Stockholdei?' 
and  '*No.  of  Shares  Owned  by  Each/'  appear 
among  other  names  those  of  John  Hitz,  180 
shaies;  R  B.  Donaldson,  90  shares;  W.  F.  Mat- 
tingly,  180  shares;  C.  £.  Prentiss,  61  shares: 
John  Hitz,  trustee,  25  shares;  John  Hitz  and 
C.  E.  Prentiss,  trustees,  81  shares;  and  Jane  C. 
HiU,  200  shares. 

2.  The  orsanization  certificate,  signed  by  the 
trustees,  and  verified  by  their  oath,  stating  that 
they  have  been  authorized  by  the  stockholders 
of  the  German-American  Savings  Bank  to 
change  it  into  a  national  banking  association, 
the  stock  of  which  shall  be  divided  as  it  was 
then  divided  hi  the  Savings  Bank.  That  certi- 
ficate contains  a  statement  of  the  names,  resi- 
dence and  number  of  shares  held  by  each  stock- 
holder of  the  Savings  Bank,  and  in  the  U^  ap- 
pears the  name  of  fnne  C.  Hitz,  as  holding  200 
shares.  It  besrs  date  May  7, 1877,  and  was 
filed  with  the  comptroller  of  the  currency  May 
18.  1877. 

8.  llie  articles  of  association  of  the  German- 
American  National  Bank  of  Washington.which 
is  accompanied  by  the  certificate  of  J.  8.  Lang- 
worthy,  as  acting  comptroller  of  the  currency, 
under  date  of  May  1^  1877,  stating  that  ^hat 
Bank  had  complied  with  all  the  provisions  of 
the  Revised  Statutes,  relating  to  national  bank- 
ing associations,  and  was  authorized  to  com- 
mence business  as  provided  in  section  5169  of 
the  Revised  Statutes.  The  National  Bank  had 
the  same  oflScers  and  trustees  as  the  Savings 
Bsnk. 

No  direct  proof  was  made  by  the  phdntiff 
that  the  signature  purporting  to  be  that  of  the 
defendant,  on  the  above  checks  for  dividends, 
was  her  genuine  signature. 

In  reference  to  the  stock  of  the  German- 
American  Savings  Bank  which,  according  to 
the  entries  in  its  books,  was  transferred  by  Mr. 
cuttingly,  the- latter,  as  a  witness  for  the  de- 
fendant, testified  that  he  owned  stock  in  that 
Bank,  but  that  be  had  never  transferred  any  of 
it;  that  he  never  owned  and  did  not  himself 
transfer  ten  shares  of  stock  to  Mrs.  Hitz;  and 
that  he  did  not  purchase  those  shares,  and  did 
not  know  how  they  happened  to  stand  in  bis 
nsme,  although  he  supposed  his  brother,  who 
executed  the  transfer  in  the  witness'  name,  un- 
derstood how  it  all  occurred. 

Mr.  Donaldson  testified  for  the  defendant 
that,  while  he  signed  a  transfer  of  ten  shares  of 
stodc  to  Mrs.  Hitz,  he  had  no  recollection 
whatever  of  the  transaction;  that  he  never 
owned  the  stock  so  transferred;  and  was  never 
paid  for  it  by  anyone. 

Mrs.  Hitz  testUled  in  her  own  behalf.  The 
substsnce  of  her  testimony  was  thstsbe  never 
bought,  owned  or  voted  any  stock  in  the  Ger- 
man-American 8aTin<rs  Bank  or  in  the  German- 
American  National  bank;  never  knew  until 
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after  the  failure  of  the  National  Bank  that  her 
name  appeared  among  the  stockholders  on  the 
books  of  either  Bank;  never  received  any  divi- 
dend declared  or  paid  bv  either:  and  never  re- 
ceived or  held  any  certificates  of  stock  in  either 
Bank.  Being  asked  as  to  whether  the  signature 
of  Jane  C.  Hitz  to  the  paper  purporting  to  be 
signed  by  the  stockholders  of  the  German- 
American  Savings  Bank,  and  authorizing  its 
con  version  into  a  national  banking  association, 
was  her  signature,  she  answered,  In  substance, 
that  she  knew  nothing  of  that  paper;  did  not 
remember  to  have  signed  it,  although  the  signa- 
ture resembled  hers;  was  not  aware  of  the  con- 
version of  the  Savings  Bank  into  a  National  [IM} 
Bank  until  after  the  failure  of  the  latter;  and 
as  she  never  owned  any  of  this  stock,  she  would 
not  have  signed  any  paper  for  such  change,  if 
she  had  been  asked  to  do  so.  Being  shown  the 
checks  for  dividends  on  the  stock  standing  in 
her  name,  she  stated  Uiat  she  had  no  recoUeo> 
tion  of  seeing  them  untU  after  the  failure  of  the 
German- American  Nadonal Bank.  Again:  "Q. 
What  do  you  say  as  to  the  signature--did  you 
write  it?    A,  I  cannot  say.    0.  Did  you  ever 

Fit  any  money  on  account  of  those  checks?  A, 
never  did.  Q.  Those  checks  appear  to  have 
been  paid.  Do  you  remember  whether  you 
ever  bad  them  in  your  possession  or  not?  A, 
No,  sir:  I  never  had  them  In  my  possession.  Q. 
What  do  you  say?  A,  1  tan  obtain  I  never 
had  them  in  my  possession.  Q.  Can  you  ao 
count  to  the  Jury  for  the  similarity  of  that  sig- 
nature to  your  own?  A,  I  cannot  Q.  Dovou 
say  you  never  wrote  your  name  on  the  back  of 
those  checks?  A.  No,  sir;  I  cannot  say  that 
I  have  no  recollection  of  having  done  so.  I 
never  did  so  knowing  the  nature  of  the  checks; 
never  didsoatall,  sofsrasi  can  recollect" 

Upon  cross-examination:  **Q.  You  are  un- 
able to  deny  that  that  is  vour  signature?  A.  I 
cannot  positively  deny  that  it  is.  Q.  Can  you 
deny  at  all  that  that  u  your  signature?  A,  I 
can  deny  having  any  recollection  of  having 
signed  them.  Q.  Can  you  deny  that  it  is  your 
signature?  A,  I  cannot  deny  it  Q,  Now,  I 
wul  ssk  you  whether,  when  you  were  in  Eu- 
rope, the  salary  of  your  husband  as  consul-gen- 
eral was  not  paid  to  you 7  J.  It  was  during 
part  of  the  time  that  I  was  tnere.  0.  To  what 
did  that  salary  amount?    A.  I  think  $8.000. " 

Upon  re-examination  the  defendant  was  per- 
mitted, against  the  objection  of  theplainliti.  to 
state  that  she  thought  it  vould  be  impossible 
for  her  to  have  owned  $20,000  of  stock  in  the 
German  Savings  Bank  and  not  have  remem- 
bered it  Being  asked  whether,  if  she  had 
seen  the  checks,  she  could  have  foreotten  them, 
she  said:  "Had  I  seen  them,  knowing  what 
they  were,  I  should  not  have  forgotten  iJ^m — 
could  not  have  forgotten  them." 

The  foregoing  is  substantially  the  case  made 
before  the  Jury. 

Before  entering  upon  the  examination  of  the      [144] 
questions  raised  by  the  plaintifrs  assignmentB 
of  error,  it  is  necessary  to  consider  oertaiu  prop- 
ositions advanced  by  the  defendant,  whkui,  tf 
sound,  might  be  sufikient  to  dlspoee  of  the 


It  is  contended  that  the  conveislon  of  the 
German-American  Savings  Bank  into  a  na- 
tional banking  association  was  unauthorised  by 
any  statute  oi  ttie  United  States^  and,  oonae- 
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qaently,  that  the  appointmeni  by  the  comp- 
troller of  the  currency  of  the  plaintiff  as  re- 
ceiver, and  the  assessment  made  ^  that  officer 
upon  the  stockholders  of  the  Bank — which 
assessment  is  the  foundation  of  the  present  suit 
— were  absolute  nullities. 

The  privilege  of  becoming  a  national  bank* 
ing  association  is  given  bv  section  6154  of  the 
Revised  Statutes  to  "anv  bank  incorporated  by 
speciid  law,  or  any  bankine  institution  organ- 
ized under  a  general  law  of  any  State."  These 
words,  it  is  argued,  do  not  embrace  savings 
kanks  organized  in  the  District  of  Columbia, 
and  only  refer  to  banks  or  banking  institutions 
created  under  the  authority  of  some  State, 
either  by  a  special  or  general  law.  But  all  dif- 
ficulty upon  the  subject  is  removed  by  the  Act 
of  Congress,  entitled  "An  Act  Authorizing  the 
Appointment  of  Receivers  of  National  Bfuiks, 
and  for  Other  Purposes."  approved  June  80, 
1876,  the  sixth  section  oi  whicn  is  as  follows: 

"That  all  savinn  banks  or  savings  and  trust 
companies  organized  under  authority  of  any 
Act  of  Congress,  shall  be,  and  are  hereby,  re- 
quired to  make,  to  the  comptroller  of  the  cur- 
rency, and  pubUsh,  all  the  reports  which  na- 
tional banking  associations  are  required  to 
make  and  publish  under  the  provisions  of  sec- 
tions fifty-two  hundred  and  eleven,  fifty-two 
hundred  and  twelve  and  fifty-two  hundred  and 
thirteen  of  the  Revised  Statutes,  and  shall  be 
Bubiect  to  the  same  penalties  for  failure  to 
make  or  publish  such  reports  as  are  therein 
provided,  which  penalties  may  be  collected  by 
suit  before  any  court  of  the  United  States  in 
the  district  in  which  said  savings  banks  or  sav- 
ings and  trust  companies  may  be  located.  And 
allsavings  or  other  banks  now  organized,  or 
which  shall  hereafter  be  organized,  in  the  Dis- 
trict of  Columbia,  under  any  Act  of  Congress, 
which  shaU  have  capital  stock  paid  up  in 
^  whole  or  in  part,  shall  be  subject  to  all  the 
provisions  of  the  Revised  Statutes,  and  of  all 
Acts  of  Congress  applicable  to  national  bank- 
ing associations,  so  far  as  the  same  may  be  ap- 
plicable to  such  savings  or  other  banks:  Pnh 
tided.  That  such  savings  banks  now  established 
shidl  not  be  required  to  have  a-  paid-in  capital 
exceeding^one  nundmi  thousano  donara."  10 
Stat.  64;  R.  S.  Supp.  816,  81& 

Under  that  Act  the  German- A.merican  8av^ 
ings  Bank  was  required  to  make  to  the  comp- 
troller of  the  currency  the  reports  which  oj 
sections  6211,  6212  and  6218  of  the  Revised 
Statutes  were  required  from  national  banking 
associations.  It  also  became  subject  to  aU  the 
provisions  of  the  Revised  Statutes  and  of  the 
Acts  of  Congress  relating  to  national  banking 
associations,  so  far  as  tnoee  provisions  were 
applicable  to  a  savinss  bank  organized  in  this 
District.  It  is  too  clear  for  di8|*ute  that  after 
the  passage  of  the  Act  of  1876  savings  banks 
organized  In  this  District  under  an  Act  of 
Conness,  and  having  a  capital  stock  paid  up  in 
whole  or  in  part,  were  entitled  co  become  na- 
tional banking  associations  in  the  mode,  and 
subiect  to  the  conditions,  prescribed  by  section 
6154.  Surely  that  section  cannot  be  deemed 
inapplicable  to  tavingi  banks  of  that  dais. 

Another  contention  of  the  defendant  is,  that 
the  Qerman-American  National  Bank  could  not 
acquire  the  powers  and  privilegei  of  a  national 
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banking  association  before]  receivinff  from  the 
comptroller  of  the  currency  a  ceroiicate  that 
the  provisions  of  the  Statute  relating  to  such 
associations  had  been  complied  with,  and  that 
it  was  authorized  to  commence  the  business  of 
banking;  that  the  certificate  given  under  date 
of  May  14, 1877,  by  J.  8.  Langworthy,  as  "act- 
ing" comptroller  of  the  currency,  did  not  meet 
the  requirements  of  the  Statute,  because,  it  is 
argued,  there  was  no  such  officer  known  to  the 
law.  R  8.  §  6164.  This  point  was  not  spe- 
cifically made  in  the  court  oelow.  But  there 
is  nothing  of  substance  in  it,  even  if  it  could 
properly  be  raised  in  this  collateral  proceeding. 
There  is  an  officer  designated  a  deputy  comp- 
troller of  the  currency,  who  may  exercise  the 
powers  and  discharse  the  duties  attached  to 
the  office  of  comptroller,  during  a  vacancy  in 
that  office,  or  during  the  absence  or  inability 
of  the  comptroller.  R  S.  gg  178,  827.  The 
certificate  alluded  to  was  from  the  office  of  the 
comptroller,  and  was  under  the  seal  of  that 
office.  Besides,  this  court  takes  judicial  notice 
of  the  fact  that  Mr.  Langworthy  was,  at  the 
date  of  his  certificate,  deputy  comptroller  of 
the  currency.  And  it  wOl  be  assumed  that  at 
the  date  of  nis  certificate  he  was  authorized  to 
exercise  the  powers  and  discharge  the  duties  of 
the  comptroller,  and  was,  therefore,  at  the 
time,  acting  comptroller. 

It  is  further  insisted  that  LangworthVs  certi- 
ficate is  no  part  of  the  transcript.  And  the  de- 
fendant has  made  a  motion  In  this  court  to 
strike  it  from  the  record.  It  is  clear  from  the 
affidavits  submitted  that  the  certificate  was 
used  at  the  trial  in  special  term,  and  that  it 
was  accidentally  omitted  from  the  bill  of  ex* 
ceptions  taken  by  the  plaintiff.  This  omission 
being  discovered  before  the  case  was  heard  in 
general  term,  application  was  made  to  the  trial 
justice,  after  the  special  term  had  adjourned 
without  day,  to  amend  the  bill  of  exceptions  so 
as  to  make  this  certificate  a  part  of  it  The 
application  was  granted— whether  upon  notice 
to  the  defendant  or  her  counsel  is  not  clearly 
shown — and  the  case  was  heard  in  the  genenu 
term  without  any  suggestion,  so  far  as  the  rec- 
OTd  shows,  that  the  certificate  had  been  im- 
properly made  a  part  of  the  record  after  the 
Dill  of  exceptions  had  been  completed  and 
signed.  An  objection  of  that  character  will 
not  be  considered  where  it  was  not  presented 
to  the  court  whose  judgment  is  here  for  review. 
Ttit  record  must  be  taken  as  it  was  presented 
to  the  general  tenn. 

We  now  proceed  to  consider  the  principal 
questions  arising  upon  the  requests  for  Instruc- 
ttoos  and  upon  the  charge  of  the  oitirt  to  the 
jury. 

At  the  instance  of  the  defendant  the  jury 
wefe  instructed  sul)stantia11y  as  follo%v8: 

That  if  the  stock  in  controversy  was  tmnii 
ferred  upon  the  books  of  the  German  Amcri 
can  Savings  Bank  to  and  in  the  name  of  tliede- 
feodant  without  her  knowledge  and  consent, 
she  was  entitled  to  a  verdict,  unlets  she  suhafr 
Qoently  ratified  and  oonflrmed  loch  trana 

That  tf  the  defeDdaot  was  procured  to  sign 
the  application  to  the  comptroller  of  the  cur 
rency  for  ibt  orsanizatton  of  the  German 
Amerlon  Nationia  Bank  by  fraoduleBt  meani 
and  representatioDi,  mack  appllcatfcMi  must  M 
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be  taken  as  oonllnniDff  the  traotfcr  of  the  Hock 
to  her  on  the  booki  of  the  Savingi  Bank; 

That  if  the  defenduat  was  indaoed  to  indorse 
the  three  checks  for  dividends  bj  means  of 
fraud  or  misrepresentation,  or  bj  concealing 
from  her  the  facts  concerning  them,  such  checks 
cannot  be  regarded  as  a  confirmation  of  the 
transf^  of  the  stock  to  her  name,  nor  as  eyi- 
denoe  against  her; 

That  u  the  stock  was  transferred  to  the  de- 
fendant for  fraudnlent  purposes,  by  or  at  the 
Instigation  of  her  husband,  and  without  her 
knowledge  or  consent,  such  transfer  was  roid, 
and  she  was  entitled  to  a  Terdict;  and, 

That  if ,  at  or  before  the  time  of  the  transfer 
of  the  stock  to  the  defendant  on  the  boolcs  of 
the  company,  she  had  not  purchased  the  stock 
or  authorized  it  to  be  purchased,  dther  direct^ 
or  indirectly,  and  knew  nothing  about  it,  she 
was  not  liable,  as  a  shareholder,  U»  the  assess- 
ment in  question. 

These  instructions  were,  in  etTect,  ^iepeated 
in  the  elaborate  charge  to  the  Jury. 

The  testimony  of  the  defendant  tended  to 
show  that  the  stock  was  origimoiy  tnmsferred 
to  her  on  the  books  of  the  uerman- American 
Savings  Bank,  without  her  knowledge  or  con- 
sent: and  the  issue  upon  that  point  was  fairly 
submitted  to  the  Jury  by  the  first  instruction 
given  at  her  instance.  But  some  of  the  in- 
structions given  upon  her  motion,  as  weU  as 
the  charge  to  the  Juiy,  erroneously  assumed 
that  there  was  evidence  tending  to  show  that 
she  was  procured,  by  fraudulent  means  and 
rejnesentations.  to  sign  the  application  for  the 
conversion  of  the  Sa^gs  Bank  into  a  National 
Bank;  that,  br  like  means,  or  by  concealment 
of  the  facts,  she  was  induced  to  sign  the  checks 
for  dividends;  and  that  the  transfer  of  the  stock 
to  her  name  was  for  fraudulent  purposes  by 
orat  the  instigation  of  her  husband.  There  was, 
however,  no  evidence  as  to  the  circumstances 


waa  no  connection  between  her  Uabllity  to  be 
so  assessed,  and  the  alleged  fraudulent  intent 
with  which  the  husband  caused  the  transfers 
of  stock  to  be  made. 

Whether  she  signed  the  application  for  the 
conversion  of  the  Savings  Bank  into  a  National 
Bank  in  the  capacity  of  shareholder  to  the  ex- 
tent of  two  hundred  shares,  was  wholly  apart 
from  any  question  of  her  knowledge,  at  the 
time  of  the  transfers,  of  the  motive  which  in- 
duced her  husband  in  making  or  causing  them 
to  be  made.  If  she  became  aware  of  the 
transfers,  after  they  were  made,  and  thereafter 
received  the  dividends,  she  became  a  share- 
holder for  all  purposes  of  individusl  liability  in 
respect  to  the  contracts,  debts  and  engagements 
of  the  Bank,  as  fully  as  if  ^e  transfert  had 
been  made  originally  with  her  knowledge  and 
consent  Whether  she  received  the  dividends 
or  not  depended  upon  Uie  inquiry  as  to  whether 
the  checks  for  than  were  indorsed  by  her.  If 
she  indorsed  them,  or  either  of  them,  she  is  es- 
topped to  say  that  she  did  not  know  their  con- 
tents, and  was  not  the  owner  of  the  shares  of 
stock  upon  whidi  the  dividends  were  dedared; 
for  eacn  check  discloses  upon  its  fkce  that  it 
was  payable  to  her  order,  and  was  for  divi- 
dends on  stock  standing  in  her  name  on  the 
books  of  the  Bank.  Tmsresult  is  not  at  all  af- 
fected by  the  fact  that  the  proceeds  of  the 
checks  went  to  the  credit  of  John  Hitz's  ac- 
count as consulgeneraL  If  the  defendant  in- 
dorsed the  checks  in  Uank  or  to  the  order  of 
her  husband,  and  delivered  them  to  him,  the 
mode  in  which  he  disposed  of  the  proceeds  is 
of  no  consequence  in  the  present  suit 

We  must  not  be  understood  as  saying  that 
the  mere  transf^  of  the  stocks  on  the  bo^  of 
the  Bank,  to  the  name  of  the  defendant,  im- 
posed upon  her  the  individual  liability  at- 
tached by  law  to  the  position  of  shareholder 
in  a  natiooal  bankiuflr  association.   If  the  trans- 
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cation  addressed  to  the  comptroller,  or  under 
which  the  checks  were  indorsed  in  her  name; 
absolutely  none  upon  which  to  base  the  theory 
of  fraud  or  false  representations.  It  is  true,  as 
already  suggested,  there  was  evidence  tending 
to  show  that  the  transfers  of  stock  were  made 
origtnally  without  defendant's  knowledge:  and 
the  Jury  might  reasonably  have  coocluaed,  un- 
der all  the  evidence,  that  the  transfers  were 
made,  and  caused  to  be  made,  by  her  husband. 
But  these  facts  neither  proved,  nor  tended  to 
m>ve,  fraud  upon  the  part  of  the  husband. 
There  was  no  proof  that  he  was  insolvent,  and, 
therefore,  it  could  not  be  presumed  that  the 
transfers  were  made  with  any  intent  to  defraud 
bis  creditors.  Besides,  the  intent  with  which 
the  husband  caused  the  transfers  to  be  made  to 
his  wife  was  wholly  immaterial.  Even  if  the 
object  was  to  conceal  his  property  from  credit- 
ors, the  vital  question  remained  whether  the 
defendant  became  the  owner  of  the  stock  with- 
in the  meanioff  of  the  Statute  r^ulating  tbe  in- 
dividual liability  of  the  shareholders  of  na- 
tional banking  associations.  In  other  words, 
the  husband  may  have  intended  to  commit  a 
fraud  upon  his  creditors,  and  the  transfers  of 
stock  may  have  been  made  to  the  wife  without 
first  obtaining  her  consent;  and  yet  she  may 
have  been,  at  the  time  of  the  Bank's  failure, 
liable  to  be 

Its  U.S. 


consent,  and  she  was  not  informed  of  what  was 
so  done— nothing  more  appearing— she  would 
not  be  held  to  have  assumed  or  incurred  lia- 
bility for  tbe  debts,  contracts  and  engsgements 
of  the  Bank.  But  if,  after  the  transfers,  she 
Joined  in  the  application  to  convert  the  Sav- 
ings Bank  into  a  National  Bank,  or  in  any 
other  mode  approved,  ratified  or  acquiesced  in 
such  transfers,  or  accepted  any  of  the  benefits 
arising  from  the  owncnvhip  ox  the  stock  thus 
put  in  her  name  on  the  books  of  the  Bank,  she 
was  liable  to  be  treated  as  a  shareholder,  with 
such  responsibility  as  the  law  impoees  upon 
the  shareholders  of  national  banka. 

The  arguments  of  counsel  were  partly  di- 
rected to  the  question  whether  new  certificstea 
of  stock  were  issued  by  the  Savings  Bank, 
and  delivered  to  the  defendant,  after  the  trans^ 
fers  were  made  on  the  books  of  that  Bank.  It 
is  sufficient,  on  this  point,  to  say  that  the 
record  made  of  the  transfers  upon  the  books 
of  the  Bank  was  sufficient,  as  between  her  and 
the  Bank,  to  work  a  change  of  ownership,  and 
new  certificates  were  not  necessary  to  her  be- 
coming the  owner  of  the  stock  so  transferred. 
Nor  can  she  escape  liability  by  reason  of  the 
fact,  if  such  be  the  fact,  that  no  certificates 
were  issued  to  her  by  tbe  Oerman-American 
National   Bank.    The  Statute   expressly  de> 
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tinue  to  be  for  the  same  amount  each  as  they 
were  before  the  conversion. 

One  other  question  raised  by  the  defendant 
requires  consideration.  She  contends  that  her 
coverture,  at  the  time  of  the  transfers,  as  well 
as  when  the  Bank  failed,  protected  ber  against 
assessment  upon  the  stock  put  in  her  name 
upon  the  books  of  the  Bank.  The  plaintiff's 
requests  for  instructions  upon  this  point  hav- 
ing all  been  granted  by  the  court  below,  it  is 
Bu^ested  tliat  no  question  can  arise  upon  the 
assignments  of  error  in  reference  to  the  indi- 
vidual liability  of  married  women  for  the 
debts,  contracts  and  assessments  of  national 
banking  associations  of  which  they  are  share- 
holders. But  if  the  defendant's  position  is 
correct,  the  Judgment  might  be  afBrmed  upon 
the  ground  that  she  was  not,  under  any  cir- 
cumstances, liable  to  an  assessment  by  Uie 
comptroller.  For  this  reason,  and  because  this 
question  will  necessarily  arise  upon  another 
trial,  it  is  proper  to  give  it  some  attention. 

We  do  not  understand  the  defendant  Id  say 
that  she  was  incapacitated  by  the  laws  in  force 
in  the  District  of  Columbia  from  becoming 
the  owner  of  bank  stock.  It  was  well  said  by 
Mr.  Juitiee  Cox,  when  the  present  case  was 
first  before  the  general  term  {Kep$er  v.  Hitt,  3 
Mackey,  478,  498),  that  a  mairied  woman  "has 
the  legal  capacity  to  receive  gifts,  may  be  the 
obliflee  of  a  bond,  or  receive  a  transfer  of 
stock  in  moneyed  corporations,  and  this 
though  the  consideration  may  have  proceeded 
wholly  from  the  husband;  and  in  such  case 
she  may  hold  against  the  legatees  and  heirs, 
but  not  against  the  creditors,  of  the  husband. 
Fisk  V.  Rahman,  6  Cush.  20."  We  speak  of 
gifts,  because  the  reasonable  inference  from 
all  the  evidence  is  that  the  defendant's  husband 
made  and  caused  to  be  made  the  transfers  in 
question  as  a  gift,  though  not,  so  far  as  the 
record  shows,  to  her  sole  and  separate  use. 

Assuming,  then,  that  she  was  not  incapac- 
itsted  from  becoming  the  owner  of  stock  in  a 
bank,  and  that  she  was  a  shareholder  in  the 
Savings  Bank,  she  became.upon  the  conversion 
of  that  Bank  into  a  National  Bank,  a  shsre- 
holder  in  the  latter.  Rev.  Stat.  §  5164.  In 
that  event  she  became,  by  force  of  the  Statute, 
individuallv  responsible  to  the  amount  of  ber 
stock,  at  the  par  value  thereof,  for  the  con- 
tracts, debts  and  engagements  of  thf)  National 
Bank,  equally  and  ratably  with  oticr  share- 
holders. Section  5151,  which  impot:es  such 
individual  responsibility  upon  the  sh  irebolders 
of  national  banks,  makes  no  exception  in  favor 
of  married  women.  The  only  penons  hold- 
ing shares  of  national  bank  stock  wLom  the 
Statute  exempts  from  this  personal  responsi- 
bility are  executors,  administrators,  f  ardians 
or  trustees.  §  5152.  It  ii  not  for  the  ojurts, 
by  mere  construction,  to  recognize  an  ex- 
emption which  Congress  has  not  given.  The 
hardship  that  may  result  where  the  ownership 
of  national  bank  stock  bv  a  married  woman  is 
subject  to  the  common-law  rights  of  the  hus- 
band, in  respect  to  its  slienatioD,  cannot  con- 
trol the  interpretation  of  the  Statute.  Such 
considerations  are  more  properly  for  the  legis- 
lative department  Upon  this  point,  the  case 
of  the  RedproeUy  Bank,  22  N.  Y.  2, 15,  which 
involved  the  liability  of  a  married  woman  as  a 
shareholder  in  a  state  bank    is  instructive. 
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The  Constitution  and  Statutes  of  New  Yak 
made  the  shareholders  in  corporations  and 
joint-stock  associations,  for  banking  purposes, 
issuing  bank  notes,  "individuafly  respon- 
sible,'^ etc.  The  Court  of  Appeals  of  that 
State,  speaking  by  Ohitf  Judge  Comstock. 
said:  "  It  is  also  said  that  fetne$  covert  are  not 
liable  to  suit  or  Judgment  at  the  common  law; 
and,  in  general,  this  is  true.  It  is  also  true 
that  the  apportionment  of  liability  among 
stockholders  in  banks,  when  duly  confirmed, 
becomes  a  Judgment  sgainst  each  stockholder, 
to  be  enforcea  by  execution  as  in  other  cases. 
But  it  was  competent  for  the  Legislature  to 
depart  from  the  rules  and  analogies  of  the 
common  law,  and  to  make  married  women 
and  their  estates  liable  in  this  proceeding,  as 
other  stockholders  in  banks  are  made  liable. 
This,  we  think,  has  been  done,  and  it  seems  to 
us  proper  to  add  that  we  see  no  reason  why 
it  ought  not  to  be  done.  In  order  to  effectuate 
the  policy  on  which  the  constitutional  provis- 
ion and  the  Ststute  are  founded.  It  might  go 
far  to  defeat  that  policy,  if  married  women 
could  take  and  hold  stouL  without  liability  to 
the  creditors."  See  also  Saylee  v.  BaUe,  15 
R.I.  845. 

This  question  arose  in  Anderean  v.  Line^  in 
the  Circuit  Court  of  the  United  Stotes  for  the 
Eastern  District  of  Pennsylvania,  where  it  was 
held  by  Judge  McEennan  that  a  married 
woman  was  not  exempted  by  reason  of  her 
coverture  from  the  liabilitv  imposed  by  Con- 
gress upon  shareholders  m  national  banks. 
14  Fed.  Rep.  405.  To  the  same  effect  is  the 
decision  of  Judge  Wheeler  in  WUten  y.  6owU$, 
82  Fed.  Rep.  767. 

We  are  of  opinion  that  the  coverture  of  the 
defendant  did  not  prevent  the  plaintiff  from 
recovering  a  Judgment  axaUist  her  for  the 
amount  of  the  assessment  in  question,  if  she 
was,  within  the  meaning  of  the  Statute,  a 
shareholder  in  the  Bank  at  the  time  of  its  sus- 
pension. But  the  question  as  to  what  prop- 
erty may  be  reached  in  the  enforcoment  of 
such  Juagment  is  not  before  us,  and  ^e  ex- 
press no  opinion  upon  It 

For  the  above  errors  committed  by  the  ccurt 
below  in  its  instructions  to  the  Jury,  the  juag- 
ment iff  reuvHd,  with  direcHone  to  grant  a  new 
trial,  and  for  further  proeeedinge  eoneieteni 
with  this  opinion. 

Mr.  Justice  Hitler  dissented. 


BENJAMIN  E.  COLE  et  au.  Executors, 
PQTff.  in  Brr., 

RICHARD  CUNNINGHAM  R  al..  As- 
signees. 

(8ee  8.  OL  Beporter*s  ed.  107-lSB.) 

Maetaehueetii  decree    oStaehmehteinNew  York, 
when  can  be  enjoined  in  Maeeaehueett*^  U,  8, 

VCfrm.—A$  to  e^ut  cffudgmente  beuond  Urrttofiol 
UmtU  of  iwritditMon^  weib  ntitc  to  Darby  v.  Major, 
Bk.  S,  p.  887. 

Am  to  judgments  of  staU  eourt,  when  eoneiustips^ 
and  wKen  noU  in  anaiher  State^  tee  noU  to  Mills  v. 
Duryee,  Bk.  8,  p.  411. 

AstoeoneUuivenessofreeordontheqmsetUmofSsk 
riKlfcf4om  in  suit  onjudoment  of  another  State;  and 
fraud  as  a  plea  to  judgment  of  another  State^  see 
note  to  Christinas  v.  BusmII,  Bk.  IS,  p^  ITS. 
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ConsUtution^udgmenii  qf  eiher  8taim, 
tffect  cf-^righU  of  HtkefM  if  other  Siate§-- 
tfkUe  eourti  can  enjoin  eiUeeneftom  proeeeut' 
ing  euiti  in  other  States, 

L  A  decree  of  the  Sapreme  Judicial  Ooort  of  IU»- 
•obntecti  restralnlnff  citiieiis  of  tbat  Oommon- 
weAth  from  the  proMoution  of  attoohment  suita 
Id  New  Tork,  brouirfat  by  them  for  the  purpoae 
of  eradlnff  the  laws  of  their  domftoil,  ia  not  void 
aa  being  in  violation  of  art.  lY.,  teca.  1  and  8,  of 
the  Oonatttutlon  of  the  United  Statea. 

B.  Where  a  MaaeaohuaettB  creditor  of  an  inaolvent 
dtlaen  of  tbat  State  attached  in  New  Yoric  a  debt 
due  from  a  dtiaen  of  New  Yoric  to  the  inaolvent 
debtor,  ao  as  to  obtain  a  preferenoe  over  other 
orodltors,  contrary  to  the  loaolveot  Laws  of 
Mmwifitniinfti  forbidding  pref^renoet,  a  Mi— 
ehueetti  court  can  reitratn  the  attaching  creditor 
from  the  proMcutlon  of  such  attachment  solU  tn 
an  action  In  equity  brought  by  tba  aMlgnfiWi  In 
Inadvency  In  Maaaachuaetta. 

H  The  provlaion  of  the  U.  8.  Oonetltutlon,  art. 
ly.,  tec  L  that  fuU  faith  and  credit  ahaU  be  given 
In  each  State  to  the  Judgmenta  of  another  State, 
doea  not  prevent  an  inquiry  into  the  juriadictlon 
of  the  court  rendering  the  Judgment,  over  the 
partiea  and  subject  matter,  nor  as  to  whether  the 
Judgment  la  impeadiable  for  fraud. 

L,  Such  oonatltutional  provision  does  not  make 
the  Judgments  of  the  Statea  domestic  Judgments 
to  all  Intenta  and  purposes,  but  only  gives  a  gen- 
eral validity,  fsith  and  credit  to  them  as  evl- 
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L  No  execution  can  be  Israed  opon  such  Judg- 
ments without  a  new  suit  In  tiie  tribunals  of 
other  States:  and  they  enjoy,  not  the  right  of 
priority  or  privilege  or  Hen  which  ihvf  have  in 
the  State  where  they  are  pronounced,  Irat  that 
only  which  the  lex  fori  gives  to  them  by  Ita  own 
lawa,  in  their  character  of  foreign  Judgmenta. 

1  The  intention  of  aeotion  1  of  art  IT.,  U.  8. 
Oooatltutk>n,  waa  to  confOr  oo  the  dtiaens  of  the 
several  States  a  general  dtiaenahip,  and  to  com- 
municate all  the  privilegea  and  Immunitlss  which 
the  dtiaens  of  the  same  State  would  be  entitled  to 
under  the  like  circumstances,  and  this  Indudes 
the  right  to  Institute  actions. 

T.  In  a  proper  caae,  the  equity  courts  of  one  State 
can  control  penons  within  their  Jurisdiction 
from  the  prosecution  of  suits  In  another. 

[No.  74.] 

Buhmitted  Not.  6,  JSS9,   Decided  Jan,  tO,  1890, 

IN  ERROR  to  the  Supreme  Judicial  Oonrt  of 
the  State  of  Hassachuaetti  to  review  a  de- 
cree restrainiDg  defendants,  dttzens  of  that 
Common  wealth,  from  the  prosecution  of  at- 
tachoient  auits  in  the  State  of  New  York. 
Affirfned, 

Opinion  below,  148  Maaa.  47,  t  New  Eng. 
Rep.  88& 

Statement  bv  Mr.  Chief  Juetiee  FuUmrt 
Daniel  0.  Bird,  a  citizen  and  inhabitant  of 
H asaachusetts,  unable  to  meet  hia  bills  at  ma- 
turity, suspended  payment  March  8, 1885,  be 
ing  at  the  time  inaebted  to  Butler.  Hayden  A 
Co.,  a  oopartnerahip  composed  of  Charlea  S. 
Butler  and  N.  F.  T,  Hayden,  citizens  and  res- 
idents of  Maasacbusetta,  doing  business  in  that 
State.  Oo  the  night  of  the  4tb  or  5th  of  March. 
1886,  Butler,  Hayden  A  Co.  were  informed  by 
Bird  that  he  had  stopped  payment,  and  that  tlie 
firm  of  Aaron  Claflin  A  Co.,  of  New  Toik, 
were  indebted  to  him  in  aconaldermble  sum  for 
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goods  consigned  by  him  to  that  ilnn  to  be  sold 
on  his  account,  and  upon  which  Claflin  A  Co. 
had  made  advances,  but  not  to  their  full  value. 
March  6th.  Butler,  Havden  A  Co.  executed  an 
aasignment  of  their  claims  against  Bird  to  one 
Fayerweather,  a  resident  of  the  State  of  New 
York,  which  assignment  was  made  without 
consideration,  and  without  previous  communi- 
cation with  Fayerweather.  March  11th  and 
March  25th  two  actions  were  commenced  in 
New  York  in  the  name  of  Fayerweather  on  the 
claims  of  Butler,  Hayden  &  Co.  andnst  Bird 
as  defendant,  and  the  firm  of  Claflin  «  Co.  were 
summoned  as  ffamishees.  March  18th.  1885,  a 
meeting  of  Bird's  creditors  was  held,  and  a 
oommittee  appointed  to  investigate  his  afCairs 
and  make  a  report  On  the  20Ui.  of  March  a 
second  meeting  of  Bird's  creditors  was  held,  at 
which  a  report  was  submitted  bv  the  commit- 
tee. April  28d,  1885,  a  proposal  for  oompoai- 
tion  under  the  statutes  of  MaiMachusetts  in  that 
behalf  was  filed  by  Bird,  returnable  May  4th. 
May  90th,  the  composition  proposal  having 
been  withdrawn,  regular  proceedings  in  insolv- 
ency were  continued  therein,  and  J^ne  1, 1895, 
Richard  Cunningham  and  Henry  Tobnan,  Jr., 
were  duly  appointed  assignees  in  insolvwicy  of 
the  eetateof  said  Bird  by  the  Court  of  Insol  vency 
for  the  County  of  Plymouth,  Massachusetts. 
Hayden  of  Butler,  Haydai  <ft  Co.  was  present 
at  one  of  these  creditors'  meetings.  The  suita 
in  New  York  were  brought  in  a  court  of  com- 
petent jurisdiction,  and  the  attachments  and 
proceeoinffs  were  regular  and  in  conformity 
with  the  laws  of  New  York;  they  are  still 
pending,  and  no  judgment  has  yet  been  ob- 
tained therein. 

On  the  19th  of  June  the  assignees  in  insolv- 
ency brought  a  bill  in  equity  in  the  Supreme 
Judicial  Court  for  the  County  of  Suffolk,  In 
the  State  of  Massachusetts,  against  Butler  and 
Hayden,  copartners  as  Butler,  Hayden  A  Co., 
praying  that  Butler,  Hayden  A  Co.,  their 
agents,  servants,  attorneys  and  solicitors,  might 
be  enjoined  and  restrained  from  proceeding  to 
further  continue  the  suits  against  Bird,  begun 
by  them  in  the  name  of  Fayerweather,  and 
from  attempting  to  collect  by  suit  or  otherwise, 
in  the  name  of  Fayerweather  or  any  other  per- 
son, for  their  own  benefit,  from  Claflin  &  Co., 
any  money  or  other  thioff  on  account  of  the 
claim  against  Bird;  that  Uiey  be  ordered  to  re- 
frain from  further  prosecuting  the  suits  in 
New  York,  in  which  Claflin  A  Ca  were  sum- 
mooed  as  garnishees;  or  that  they  be  ordered 
to  transfer  to  the  assignees  all  thdr  right,  title 
and  interest  by,  or  under  or  on  account  of 
their  claim  pretended  to  have  beeu  assigned  to  [109] 
Fayerweather,  so  that  the  assignees  may  have, 
as  the  effect  of  said  order,  full  right  to  re- 
ceive all  money  due  from  Claflin  &  Co.  with- 
out  any  hindrance  or  interference  upon  the 
part  of  "butler.  Hayden  A  Co.  therewith:  and 
a  prayer  for  general  relief. 

Butler,  Hayden  A  Co.  answered  the  bill,  de- 
nving  any  knowledge  of  Bird's  insolvency,  and 
claiming  that  the  aMlgnment  to  Fayerweatlier 
was  made  in  good  faitn,  and  that  the  richts  of 
Fayerweather,  aa  a  dtisen  of  New  York,  un- 
der aaid  assignment  cannot  be  in  any  way  affect- 
ed by  the  iiMolTency  of  Bird;  and  afterwards 
amended  the  answer,  and  daimed  that  even  if 
the  assignment  to  Fayerweather  waa  invalid, 
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the  attachinent  proceedings  In  New  York  were 
regolar,  and  gave  a  ralid  lien  on  the  property 
attached;  and  that,  by  the  Constitution  of  the 
United  States,  the  rights  and  interests  gained 
by  the  attachments  m  New  York  cannot  be 
taken  away  by  the  courts  of  Massachusetts 
without  ytolating  the  provision  that  full  faith 
and  credit  must  he  given  in  each  State  to  the 
Judicial  proceedings  of  every  other  State. 

The  case  was  heard  by  a  single  judge  upon 
certain  agreed  facts  ana  addinonal  evidence, 
and  reserved  by  him  for  the  consideration  of 
the  full  court.    It  was  stipulated  "that  either 

S&rty  may  r^er  to  the  statutes  of  the  United 
tates,  the  statutes  of  the  State  of  New  York, 
and  the  several  decisions  of  the  State  of  I9ew 
York,  with  the  same  effect  as  if  the  same  were 
regularly  introduced  in  evidence."  The  su- 
preme Judicial  court  found,  in  addition  to  the 
matters  hereinbefore  stated,  that  it  was  fairlv 
proven  from  the  evidence  "  that  the  ilefena- 
ants,  with  full  knowledge  that  Bird  was  insolv- 
ent, anticipating  that  there  might  be  proceed- 
ings in  insolvency  In  this  State,  and  intending 
to  secure  to  themselves,  to  the  exclusion  c3 
other  creditors,  the  avails  of  the  debt  owing  to 
Bird  l^  Claflin  A  Co.,  made  the  trtmsfer  of 
their  claims  to  Fayerweather^  and  that  the  suits 
in  New  York  now  carried  on  in  his  name  are 
•subject  to  their  control  and  conducted  for  their 
t)enefit.  The  attachments  made  in  New  York 
by  process  of  garnishment  are  to  be  treated,  so 
far  as  the  defendants  are  concerned,  as  made 
by^em."  The  court  concluded  its  opinion, 
which*  is  certified  as  a  part  of  this  record,  and 
is  reported  In  142  Mass.  47  [2  New  Sng.  Rep. 
~1,  thus: 


"  In  the  case  at  bar  it  is  true  that  the  defend- 
ants  had  made  their  »^:x;hroent  through  Fay- 
erweather  in  New  York  before  there  had  been 
an  assignment  in  insolvency  in  this  State  actu- 
ally executed,  but  this  was  done  with  full 
knowledge  on  their  part  that  the  debtor.  Bird, 
was  embarrassed  ana  had  suspended  payment, 
and  necessarily  with  intent  to  avoid  the  effect 
of  the  assignment,  so  far  as  the  propertv  at- 
tached was  concerned.  As  residents  of  this 
State,  they  cannot  be  allowed  to  this  extent  to 
defeat  the-  operation  of  the  assignment,  and 
thus  to  obtain  a  preference  over  otoer  creditors 
resident  here.  They  are  within  the  limits  of 
the  Jurisdiction  of  tnis  court,  and  amenable  to 
its  process,  and  should  be  enjoined  from  pros- 
ecuting a  suit  the  effect  of  which,  if  successful, 
will  be  to  work  a  wrong  and  injury  to  other 
residenu  of  the  State." 

The  court  thereupon  entered  a  decree  for  the 
injunction  prayed  for,  and  Butler,  Hayden  A 
Co.  sued  out  a  writ  of  error  from  this  coiurt 

Mean,  Henry  D.  Hydot  M.  F.  Dieken- 
soiit  Jr»,  and  BoUu  M.  BaUey,  for  plain- 
tiffs in  error: 

The  meaning  of  the  words  "fuU  faith  and 
credit"  is  well  established.' 

MilU  V.  Duryfe,  11  U.  S.  7  Cranch.  488  (8: 
411);  Ohnsinuu  v.  Ria»eU,  72  U.  S.  5  Wall.  800 
(18:  478);  Or€en  v.  Van  Buskirk,  74  U.  S.  7 
Wall.  145  (10:  111);  Orapo  v.  KeUif,  88  U.  a  16 
Wall  610,  642  ^1:480,  44!^. 

Rights  gained  by  attachment  are  entitled  to 
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protection  equally  with  thoae  gained  by  judg- 
ment 

Green  v.  Van  BuMrk,  74  U.  8. 7  W'alL  145  (19: 
111);  Warner  v.  Jaffm^,  06  N.  Y.  259;  Jenk$  t. 
Ludden,  84  Minn.  482. 

The  force  and  effect  wlifeh  the  attachmeot 
proceedings  have  In  New  York  is  ^own  by  tbt 
following  statutes  and  cases:  "^  ^ 

Rev.  Stat,  of  N.  Y.  7th  ed.  roh  TV.:  Code 
Civ.  Proc.  chap.  7.  title  m.  §§  685,  080.  6SS- 
641.  644,  6^^-651,  654-656,  4^4-681,  706-708; 
SartwU  V.  Field,  68  N.  Y.  841;  Dnnipp  v. 
Patientm  Fire  In$,  Co.  74  N.  Y.  146;  AnOtm^ 
V.  Wood.  29  Hun.  289;  MeQinn  ▼.  Bot,  11  Abb. 
Pr.  N.  8.20;  HibemiaNat,  Bank  v.  La  OemU, 
84  N.  Y.  M6. 

Citizens  of  other  States  have  equal  richts 
with  the  citizens  of  New  York  to  sue  ana  at- 
tach in  the  courts  of  New  York,  and  the  courts 
of  New  York  will  not  make  any  dlatlnctioa 
between  them. 

Hibemia  Nat.  Bank  t.  La  Chmbe^  84  N.  Y. 
885. 

The  law  is  the  same  In  Minnesota,  New 
Hampshire,  Connecticut  and  Dlinois. 

Jenke  v.  Ludden,  84  Minn.  486;  Kidder  v. 
TV/tt,  48  N.  H.  121, 126;  Pains  v.  Letter,  44 
Conn.  204;  Bhawn  v.  Pearee,  110  BL  850. 

The  equity  of  the  bill  brought  by  the  as- 
signees of  Bird  depends  upon  the  fact  that  tbcv 
have  no  standinff  in  the  courta  of  New  Yon 
to  dispute  the  vuidity  of  these  attachmoita. 

FStUier  v.  Oald^oeU,  6  Allen.  508. 

The  title  of  the  attaching  creditors  is  superior 
In  New  York  to  that  of  the  assignees  appoiotsd 
in  Massachusetts. 

KeUy  V.  Orapo,  45  N.  Y.  86;  A  WaUe,  M 
N.  Y.  488. 

KeUy  V.  Orapo  was  reversed  In  this  court,  81 
U.  S.  16  Wall.  610  (21:  480),  but  only  oo  the 

Sound  that  the  property  attached. bdnxupon 
e  hiirh  sea,  was  constructively   In   Jfaasa- 
chusetts. 

The  question  whether  property  situated  in 
New  York  is  subject  to  attachment  by  credtt- 
ors,  notwithstanding  any  assignment  made  in 
another  State,  is  to  be  determined  ezclusi?dT 
by  the  law  of  New  York,  thenftisof  the  prop- 
erty. 

Green  v.  Van  Buskirk,  72  U.  a  6  Wall  W 
(lb:  599);  Hervey  v.  R.  1.  Locomotite  Workt,  1^ 
U.  S.  664  (28: 1008);  Jenke  v.  Ludden,  84  Minn. 
486. 

Attachments  are  proceedings  in  rem. 

Taylor  v.  Oarryl,  61  U.  S.  20  How.  583  (15: 
1028);  Cooper  v.  Beynolde,  77  U.  S.  10  WtIL 
809  (19:  981);  Pennoyer  v.  Ndf,  95  U.  8.  714 
(24:  665);  Green  v.  Van  BuJkrk,  74  U.  8. 7 
Wall  189  (10: 109). 

This  is  equally  true  of  attachments  made  bf 
trustee  or  garnishee  process. 

Whipple  V.  BoMne,  97  Mass.  108;  Ammesh 
Bank  v.  BoUine,  09  Mass.  814;  Qofiiy  v.  6^ 
180  Mass.  184:  WeJiaee  v.  MeOonneU,  88  U.  8. 
18  Pet  151  00: 102), 

Courts  of  equity  are  bound  by  the  Coostitih 
tion  to  give  fuU  faith  and  credit  to  the  judidil 
proceedings  of  other  States. 

ChriitmaM  v.  RurnU,  72  U.  8.  6  Wall  800- 
802  (18: 478);  Warner  v.  Jaffray,  06  N  Y.  ?48; 
JSieoll  V.  8pou)en,  106  N.  Y.  4,  5.  7  Cent.  Hei». 
05;  Keller  v.  Paine,  107  N.  Y.  00. 0  Cent  Bejn 
420;  BieknM  v.  FIM,  8  Paige,  440:  JM»f. 

188  U.S. 
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Lvdden,  84  MIdq.  488;  Earri$  t.  PuUman,  84 
111.  20;  Qreen  t.  Van  Btukirk,  74  U.  S.  7  Wall. 
148(19:112). 

Citizenship  and  its  effect. 

Moore  v.  Church,  70  Iowa,  211. 

Review  of  MawacbuaetU  casea^— 

The  caae  of  DeAon  v.  Fhtter,  4  Alleo,  645, 7 
Allen,  57,  cannot  be  reconciled  with  Lawrence 
T.  BatcheUer,  181  Maaa.  506.  /jawrenee  t. 
Baieheiier  waa  the  lateat  statement  of  the 
Maasachnsetu  Law  at  the  time  the  attachments 
were  made. 

The  aflrigneea  have  no  standing  In  the  oourta 
of  New  l^rk  aa  against  the  lunor  attaching 
ereditors. 

220  WaiU.  99  N.  Y.  488. 

The  law  is  the  same  in  other  Statea. 

Kiddsrw.  TufU,  48  N.H.125;  Paim  t.  LuUr, 
44  Ckmn.  198;  Rhawn  ▼.  Fearee^  110  Dl.  850. 

Mr.  E«c*ne  M.  Johnson*  for  def end- 
anta  In  error: 

The  Baoreme  Judicial  Court  of  Maasacha- 
aetts  has  the  right  to  reatrain  the  citizens  of 
that  State,  who  are  within  ila  Joriadiction, 
from  doing  any  act  which  ahall  result  in  wrong 
and  injury  to  other  dtizena  of  the  State,  lyy  a 
decree  ifi  pereonam, 

Dehon  t.  FoeUr,  4  Allen,  545;  Keymr  ▼.  Rice, 
47  Md.  208;  Ouidnidn  Co.  t.  Chtfee,  18  R  J. 
867:  Snook  t.  SMiaer,  25  Ohio  St.  616;  Vermont 
^a  R  Co. Y. Vermont  Cent.  JlOo.4AYi. 792. 
797;  Ctq/Un  t.  HamUn,  62  How.  Pr.  286;  2 
Story,  fiq.  Jur.  g  900;  Biapham,  Eq.  4th  ed. 
ft  424;  1  High,  Inunctions,  2d  ed.  g  106; 
Whart.  Conflict  of  Laws,  §  711,  naU  a:  Bige- 
low.  Estoppel,  4th  ed.  246;  Oreat  FalU  Mfg.  Co. 
T.  Woreter,  28  N.  H.  462;  Bueliby  ?.  Mtinda^. 
*  6  Madd.  807:  Bedford  t.  KemUe,  1  Sim.  d:  Bto. 
7;  AUwood  ▼.  Banke,  2  Bear.  192;  IltU  t.  7\ir 
IMT,  1  Atk.  515;  QUuoott  y.  Lang,  8  Myl.  A  C. 
451;  Hope  ▼.  Ctim^,  L.  R.  1  Ch.  820:  Bk 
petrte  Tait,  L.  R  18£q.  811;  Be  ChajmanX.  R 
15  Eq.  75;  Mame  y.  WatU,  10  U.  8.  6  Cranch, 
148  (8: 181):  Phdpe  t.  McDonald,  99  U.  S.  298 
(25:  478);  &rMI  y.  JTicil,  77  U.  S.  10  Wan.  464 
(19: 976). 

An  attachment  lien  is  not  a  final  decree  of 
the  court. 

8art¥nU  y.  FUld,  68  N.  Y.  841. 

The  plaintiffs  in  error  haye  not  the  aame 
rights  as  a  creditor  reaident  in  New  York. 

/ViMMyrr  y.  Neff,  96  U.  &  714  (24:  565). 

The  court  of  Massachusetts  may  compel 
dtizeos  of  Massachusetta  to  transfer  rights  and 
property  elsewhere  situatod. 

Ptnn  y.  Lord  Baltimore,  1  Yea.  Sr.  444; 
Watkim  r.  Bolman,  41  U.  S.  16  Pet  25  aO: 
878);  CorboU  y.  NuU,  77  U.  &  10  Wall  464 
(19:976). 

Mr.  C9Uy.^iM<toFnllordaUyeredtheopln- 
loo  of  the  court: 

The  question  to  he  determined  is,  whethera 
decree  of  the  Supreme  Judicial  Court  of  Maaa- 
acbuaetts,  restraining  citizens  of  that  Common- 
wealth from  the  prosecution  of  attachment 
ioita  in  New  York,  brought  by  them  for  the 
purpose  of  crading  the  lawa  of  their  domidl, 
abould  be  reyersedupon  the  ground  that  such 
Judicial  action  in  Massachusetts  waa  in  yiola- 
tloo  of  artida  lY.,  aediona  1  and  2,  of  the 
OonatJtottoo  of  the  tJnitad  8tatea»  whidii  read 
aafoQowas 

lit  U.8. 


"Sec.  1.  Fun  faith  and  credit  ahall  be  giyen 
in  each  State  to  the  pnbMc  acts,  recorda  and 
Judicial  proceedings  of  eyery  other  State.  And 
the  Conirress  may  by  general  lawa  prescribe 
the  manner  in  which  such  acta,  records  and 
proceedings  shall  be  proyed,  and  the  effect 
thereol 

''See  2.  The  dtlzens  of  each  Sute  shall  be 
entitled  to  all  priyileges  and  immunitiea  of  citi- 
zens in  the  seyeral  States." 

The  Act  of  May  26,  1790  (1  Stat  122).  now 
embodied  tb  g  905  of  the  Reyiaed  Statutes,  after 
proyidiog  the  mode  of  antb^aticatinff  the  acta, 
records  and  Judicial  proceedlbga  of  the  Statea, 
declares: 

"And  the  said  records  and  Judicial  proceed* 
ings,  authenticated  aa  aforesaid,  shall  have 
such  faith  and  credit  giyen  to  them  in  eyery 
court  within  the  United  States,  as  they  haye  by 
law  or  usage  In  the  courtt  of  the  State  from 
whence  the  aaid  recorda  are  or  shall  be  taken.** 

Thia  doee  not  preyent  an  inmilry  into  the 
Jurisdiction  of  the  court,  in  which  a  Judgment 
Is  rendered,  to  pronounce  the  Judgment,  nor 
into  the  right  of  the  State  to  exerdae  authori^ 
oyer  the  parties  or  the  subject  matter,  nor 
whether  the  Judgment  ia  founded  In,  and  im- 
peachable for,  a  manifest  fraud.  The  Conati- 
tution  did  not  mean  to  confer  any  new  power 
on  the  Statea,  but  aimply  to  reffulate  the  effect 
of  their  admowledsed  Juriadustion  oyer  per- 
sona and  thinsa  within  their  territory.  It  did  ' 
not  make  the  judsmento  of  the  Statea  domestio 
Judgmenta  to  all  fttenta  and  purpoaes,  but  only 
gaye  a  general  yaUdity,  faith  and  credit  to 
them  as  eyidence.  No  execution  can  be  issued 
upon  such  Judgmenta  without  a  new  suit  in 
the  tribunals  of  other  Statea,  and  they  enjoy, 
not  the  right  of  priority  or  priyUege  or  lien 
which  they  haye  in  the  State  where  they  are 
pronounced,  but  that  only  which  the  tat  fori 
giyea  to  them  by  Ita  own  lawa,  in  their  char- 
ader  of  foreign  Judgmenta.  McElmoifU  y. 
CWUn,  88  U.  a  18  Pec  812,  828,  829  hO:  177, 
1851;  IJtAreM  y.  Ketchum^%  U.  S.  11  How.  165 
[18:6481;  Tkampeon  y.  Whitman,  85  U.  S.  18 
Wall.  457  [21:  *7];  Pennogor  y.  Nef,  96  U.  S. 
714124: 565];  Wieoonein  y.  PeUeanlne.  Co.  127 
U.  B.  265,  aK8  182:289, 2441;  ChriUmae  t.  Btu- 
teU,  72  U.  S.  5  Wall.  290  [18: 475];  Story,  Cod- 
stitution,  S  1808  et  eeg.,  and  Story,  Conflid  of 
Jaws,  g  W9.  And  other  Judicial  prooeedinga 
can  rest  on  no  hl^Htier  ground. 

These  weU  settled  prindples  find  pertinent 
illustration  in  the  deosiona  of  the  highest  tri* 
bunal  of  the  State  of  New  York,  to  one  of 
which  we  refer,  aa  the  contention  is  that  tba 
decree  under  reyiew  was  in  soma  way  an  un- 
constitutional inyaaion  of  the  Joriadictioo  of 
that  Stata. 

In  Ihbeon  y.  Aores,  12  N.  Y.  166.  the  plafai- 
tiff  in  a  Judgment,  recoyered  in  New  York, 
brought  an  adion  upon  it  in  the  Superior  Court 
of  ^nnedicut,  whereupon  the  defendant  in 
the  Judgment  filed  a  bill  against  the  plaintiff  on 
the  equity  side  of  the  same  court,  alleging  that 
the  Judgment  was  procured  by  fraud,  and  pray- 
ing relief.  The  p>laintiff  in  the  Judgment  ap- 
pnred  in  and  litigated  the  equity  autt,  and  the 
court  adjudged  that  the  allegatkMia  of  fraud  ia 
obtaiaing  the  Judgment  were  true,  and  en- 
Joined  hlin  from  pfoaecnting  an  action  uponit, 
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He  aastgned  the  judnneDt,  and  it  was  held  in  a 
•uit  in  New  York,  Droaght  thereon  by  the  as- 
aignee,  that  a  duly  authenticated  copy  of  the 
record  of  the  decree  in  the  Oonnectfcat  cotirt 
was  coDclusive  evidence  that  the  Jadgment  was 
obtained  by  fraud. 

The  Court  of  Appeals  held  that  while  a 
judgment  rendered  by  a  court  of  competent  1u- 
risdiction  could  not  be  impeached  collaterally 
for  error  or  irregularity,  yet  it  could  be  at- 
tacked  upon  the  grouna  of  want  of  iurisdic 
tion,  or  of  fraud  or  imposition;  that  the  right 
of  the  plaintiff  in  the  judgment  was  a  personal 
right,  and  followed  his  person;  that  when  the 
courts  of  Connecticut  obtained  jurisdiction  of 
his  person  by  the  due  service  of  process  within 
the  State,  these  courts  had  full  power  to  pro- 
nounce upon  the  rights  of  the  parties  in  respect 
to  (he  jucigment,  and  to  decree  concerning  it; 
that  the  jurisdiction  of  a  court  of  equity  any- 
where, to  restrain  suit  upon  a  judgment  at  law, 
upon  sufficient  grounds,  was  one  of  the  firmly 
established  parts  of  the  authority  of  courts  of 
equity;  and  that  it  could  not  he  held  that  a 
court  of  equity  in  one  State  had  no  jurisdiction 
to  restrain  such  a  suit  upon  a  judgment  of  a 
court  of  law  of  another  State.  If  the  objec- 
tion to  80  doing  was  founded  upon  an  assumed 
violation  of  the  comity  existing  between  the 
several  States  of  the  United  States,  that  did  not 
reach  to  the  jurisdiction  of  the  court,  a  rule  of 
comity  being  a  self-imposed  restraint  upon  an 
^authority  actually  possessed;  and  as  to  the  ob- 
jection that  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance  of  it 
inhibited  the  action  of  the  Connecticut  courts, 
this  could  not  prevail,  since  full  faith  and 
credit  are  given  to  the  judgment  of  a  state 
court  when  in  the  courts  of  another  State  it  re- 
ceives the  same  faith  and  credit  to  which  it 
was  entitled  in  the  State  where  it  was  pro- 
nounced. Pearee  v.  Olney,  20  Conn.  544;  En- 
V.  Scheuerman,  40  Ga.  206;  Cctge  v.  Casndy, 

U.  S.  28  How.  109  [16:480]. 

The  intention  of  section  2  of  article  lY.  was 
to  confer  on  the  citizens  of  the  several  States  a 
general  citizenship,  and  to  communicate  all  the 
^  ^  ^  ^  I  privileges  and  immunities  which  the  citizens  of 
the  same  State  would  be  entitled  to  under  the 
like  circumstances,  and  this  includes  the  right 
to  institute  actions.  The  fact  of  the  citizen- 
ship of  Butler  and  Hayden  did  not  affect  their 
privilege  to  sue  in  New  York  and  have  the 
full  use  and  b^iefit  of  the  courts  of  that  State 
in  the  assertion  of  their  legal  rights;  but  as  that 
fact  might  affect  the  right  of  action  as  between 
ihem  and  the  citizens  of  their  own  State,  the 
courts  of  New  York  might  have  held  that  its 
existence  put  an  end  to  the  seizure  of  their 
debtor's  property  bj  Butler  A  Hayden  in  New 
York.  If,  however,  those  courts  declined  to 
take  thai  view,  it  would  not  follow  that  the 
oourts  of  Massachusetts  violated  any  privilege 
or  immunity  of  Massachusetts'  own  citizens  in 
exerdsing  their  undoubted  jurisdiction  over 
them. 

Discharges  under  State  Insolvent  Laws  ex- 
emplify the  principle.  Where  the  effect  of  the 
Insolvent  Law  is  to  relieve  the  debtor  from  lia- 
bility on  his  contracts,  such  discharge,  if  the 
creditor  and  debtor  have  a  common  domidl,  or 
the  creditor,  though  nonresident,  baa  volun- 
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tarily  become  a  party  to  the  proceedings,  avails 
the  defendant  in  all  courts  and  places. 

It  was  decided  in  Sturges  v.  Orowninshidd, 
17  U.  S.  4  Wheat.  122  [4: 6291.  that  State  Leg- 
islatures have  authority  to  pass  a  Bankrupt  or 
Insolvent  Law,  provided  there  be  no  Act  of 
Congress  in  force,  establishing  a  uniform 
system  of  bankruptcy,  conflicting  with  such 
laws:  and  providea  the  law  itself  &  so  framed 
that  it  does  not  impair  the  obligation  of  con- 
tracts. Eight  years  later,  in  C^deii  v.  Saun- 
der$,  25  U.  S.  12  Wheat.  218  [6: 606],  the  court 
held  that  the  power  of  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States  did  not  exclude 
the  right  of  the  States  to  legislate  on  the  same 
subject,  except  when  the  power  had  actually 
been  exercised  bv  Congress,  and  the  state  laws 
conflicted  with  those  of  Congress;  that  a  Bank- 
rupt or  Insolvent  Law  of  any  State  which  dis- 
charged both  the  person  of  the  debtor  and  his 
future  acquisitions  of  property  was  not  a  law 
impairing  the  obligation  of  contracts,  so  far  as 
respected  debts  contracted  subsequent  to  the 
passage  of  the  law;  that  a  certificate  of  dis- 
charge under  such  law  could  not  be  pleaded  in 
bar  of  an  action  brought  by  a  citizen  of  an- 
other State  in  the  courts  of  the  United  States, 
or  of  any  other  State  than  that  where  the  dis- 
charge was  obtained.  The  Insolvent  Law 
could  have  no  extraterritorial  operatioi^.  and 
the  tribunal  administering  it  would  have  no 
jurisdiction  over  citizens  of  other  States.  But 
this  objection  would  not  lie  where  such  citi- 
zens had  become  parties  to  the  proceedings. 
Hence,  in  Clay  v.  Smith,  28  U.  8.  8  Pet.  411 17: 
7281,  it  was  hdd,  where  a  citizen  of  Kentucky 
suea  a  citizen  of  Louisiana,  and  the  defendant 
pleaded  his  discharge  by  the  Bankrupt  Law  of 
Louisiana,  that  the  plaintiff,  who  hacl  recdved 
a  dividend  on  his  debt  declared  bj  the  assign- 
ees of  the  defendant  In  Louisiana,  had  volun- 
tarily made  himself  a  party  to  those  proceed- 
ings, abandoned  his  extraterritorial  linmanity 
from  the  Bankrupt  Law  of  Louisiana,  and  was 
bound  by  that  law  to  the  same  extent  to  which 
the  citizens  of  Louisiana  were  bound.  And  it 
may  be  considered  as  settled  that  State  Insolv- 
ent Laws  are  not  only  binding  upon  such  per- 
sons as  were  citizens  of  the  State  at  the  tfme 
the  debt  was  contracted,  but  also  upon  foreign 
creditors  if  they  make  themselves  parties  to 
proceediuffs  undfer  .these  Insolvent  Laws  by  ac- 
cepting dividends,  becoming  petitioning  cred- 
itors or  in  some  other  way  appearing  and  as- 
senting to  the  jurisdiction.  daUtwin  v.  Hale, 
68  U.  8.  1  Wall.  228  [17: 6811;  QUman  v.  Loekr 
wood,  71  U.  8.  4  Wall.  409  [18:482]. 

In  New  York  an  attachment  is  obtained  on 
application  to  a  judge  of  the  supreme  court,  or 
a  county  judge,  affidavit  being  made  as  to  the 
validity  oz  tto  claim  and  the  grounds  of  the  at- 
tachment, and  a  bond  furnished  with  sufficient 
sureties.  The  judge  in  his  discretion  makes  an 
order  that  a  warrant  of  attachment  be  granted. 
The  warrant  is  directed  to  the  sheriff,  and  is  sub- 
scribed by  the  judge,  and  requires  the  sheriff  to 
attach  and  safely  keep  so  much  of  the  property 
as  wiU  satisfy  theplaintifrs  demand,  with  costs 
and  expenses.  This  is  served  by  the  sheriff 
taking  the  property  into  his  actual  custody,  or, 
in  the  case  of  a  demand  trusteed,  by  leaving  a 


[1151 


OoLS  T.  CcnrNDraHAM. 


107-188 


«opj  with  the  trastee  or  nralibee.  The  ther- 
Uf ,  under  the  direction  of  the  court,  must  col- 
lect any  debt  or  choee  in  action  attached  by 
him,  and,  if  necessaiy,  maj  bring  an  action  in 
hlB  own  name,  or  in  that  of  the  defendant, 
(1161  apiinat  the  garnishee.  Code  of  Civil  Proced- 
ure, title  m.,  1  BliM,  New  To^  AnnoUted 
Code,  545  et  seq. 

An  attachment  is  in  the  nature  of,  but  not, 
ftrictly  speaking,  a  proceeding  in  rem,  since 
that  only  is  a  prooeedinff  in  rem  in  which  the 
process  is  to  be  served  on  the  thins  itself. 
If  in  an  attachment  suit  "the  defendant  ap- 
pears, Uie  cause  becomes  mainly  a  suit  in  per- 
stmam,  with  the  added  incident,  that  the  prop- 
erty attached  remains  liable,  under  the  cootrol 
of  the  court,  to  answer  an  v  demand  which  may 
be  established  against  defendant  by  the  final 
Judgment  of  the  court.  But,  if  there  is  no  ap- 
pearance of  the  defendant,  and  no  service  of 
process  on  him,  the  case  becomes,  in  its  essen- 
tial nature,  a  proceeding  in  rem,  the  only  ef- 
fect of  which  is  to  subject  the  property  at- 
tached to  the  payment  of  the  demand  which 
the  court  may  find  to  be  due  to  the  plaintiff." 
C<kpper  V.  Heynoldj^  77  U.  8.  10  Wall.  806.  818 
(19:  931,  982J.  The  lien  ii  inchoate,  and  the 
property  attsiched  held  to  await  the  result  of 
the  suit  If  a  judgment  for  the  plaintiff  is  ob- 
taioed,  the  lien  oeoomes  perfected  and  the  prop- 
erty is  applied  to  satisfy  the  judgment.  If 
plaintiff  fails  in  his  action,  the  Uen  falls  with 
It.  And  he  mav  so  fail  bv  reason  of  the  dis- 
charge of  the  aefendant  in  insolvency,  when 
he  is  a  citizen  of  the  same  State,  or  has  made 
himself  a  party  to  the  proceedings  in  insolv- 
ency, or  by  the  action  of  other  courts  of  the 
State  where  the  suit  is  pending,  or  elsewhere, 
if  Jurisdiction  in  pereonam  m  obtained.  So 
that,  after  all,  the  inquiry  is,  whether,  in  a 
proper  case,  the  equity  courts  of  one  State  can 
control  persons  within  their  Jurisdiction  from 
the  prosecution  of  suits  in  another.  If  they 
can,  in  accordance  with  the  principles  of  equi- 
ty jurisprudence  and  practice,  no  reason  is  per- 
ceived for  contending  that  the  Constitution  of 
the  United  Sutes  prescribea  any  different  rule. 
And  the  determination  of  what  is  a  proper  case 
for  equity  interposition  would  seem  to  be  re- 
posed in  the  court  whose  authority  is  invoked, 
though  some  remarks  in  that  regard  migr  not 
improperly  be  made. 

The  Jurisdiction  of  the  English  Court  of 
Chancery  to  restrain  persons  within  ita  terri- 
torial limits  and  under  its  jurisdiction  from  do- 
inff  anything  abroad,  wliether  the  thing  for- 
11171  ^^^^^ii  ^  A  conveysnce  or  other  act  in  paie,  or 
the  institution  or  the  prosecution  of  an  action 
in  a  forei^  court,  is  well  settled. 

In  Penn  v.  Lord  Baltimore,  1  Ves.  8r.  444, 
Lord  Ilardwicke  recognized  the  principle  that 
equitv.  as  it  acts  primarilv  in  pereonam  and  not 
merely  tn  rem,  may,  wnere  a  person  against 
whom  relief  is  sought  is  within  the  Jurisdic- 
tion, make  a  decree,  upon  the  ground  of  a  con- 
tract, or  any  equity  sultsistingl^t  ween  the  par- 
ties, respecting  property  situated  out  of  the  Ju- 
risdiction. 8  Lead.  Gas.  in  £q.  4th  Am.  ed. 
1808,  and  cases. 

In  Mclntoeh  v.  OgilHs,  4  Term  Hep.  1i», 
moU;  S,  C,  8  SwansU  865,  note^  Lord  Hard- 
wlcke  lays  down  the  same  docmne  as  to  re- 
straining prosecutioQ  of  suit    This  case  bears 


so  dose  an  analogy  to  that  at  bar  that  we  give 
it  in  full,  as  follows: 

"The  plafaitiff  was  the  assignee  of  a  bank- 
rupt, the  defendant  a  creditor  who,  before  the 
bankruptcy,  went  into  Scotland  and  made  ar- 
restments on  debts  due  to  the  bankrupt  from 
persons  there.  Upon  an  affidavit  of  the  de- 
fendant's having  got  this  money  into  his  hands, 
aiM  exeat  was  granted;  and  a  motion  was  now 
made  on  the  tehalf  of  the  defendant  to  dis- 
chsrge  it,  upon  a  supposition  that  he  had  a 
right  to  the  goods  as  creditor  by  his  arrestments. 

"The  Lord  Chancellor  asked  whether  he  had 
sentence  before  the  bankruptcy;  and,  beinff 
answered  in  the  negative,  he  said,  Tlien  it  » 
like  a  foreign  attachment,  by  whidi  this  court 
will  not  suffer  a  creditor  to  gain  priority,  if  no 
sentence  were  pronounced  before  the  bank- 
ruptcy.  I  cannot  grant  a  prohibition  to  the 
court  of  sessions;  but  I  will  certainlv  make  an 
order  on  the  party  here  to  restrain  him  from 
getting  a  priori^,  and  evading  the  laws  of 
bankruptcy  here.  If  the  gentleaum  were  not 
going  abroad,  I  would  do  nothing;  but  as  he 
18, 1  will  not  discharge  the  writ  without  his 
giving  security  to  abide  tlie  event  of  the  cause. ' " 

Pmn  V.  Lard  BaUimare  is  cited  with  ap- 
proval by  Oh^  Justice  Marshall  in  Maetie  v. 
WaU$,  10  U.  S.  6  Cranch,  148  [8:  1811.  where 
a  suit  was  instituted  in  Use  Circuit  Court  of 
Kentucky  to  compel  the  ooovejrance  Inr  the  de- 
fendant of  the  le^U  title  of  land  in  Ohio,  on 
the  mund  tbnt  be  had  notice,  when  it  was 
pun&ised,  of  the  prior  equity  of  the  complain- 
ant. The  defense  was  tnat  the  land  was  be- 
yond the  Jurisdiction  of  the  court  and  within 
the  State  of  Ohio.  This  defense  was  overruled 
by  the  court  below,  and  its  decisioo  affirmed 
by  this  court  'This  court  is  of  opinion,"  aakl 
the  chief  lustioe,  "that  in  a  case  of  fraud,  of 
trust  or  or  contriict,  the  Jurisdiction  of  a  court 
of  chancery  is  sustainable  wherever  the  person 
be  found,  although  lands  not  within  the  Juris- 
diction of  that  court  may  be  affected  by  the 
decree. 

And  in  Penna^fer  v.  N0f,  i»  U.  &  714,  788 
[84:  668,  5891,  it  is  aakl  in  the  opinion  of  the 
court  by  Mr.  Ju$Hc$  Field:  "The  State, 
through  its  tribunals,  may  compel  persona 
domidled  within  its  limits  to  execute,  in  pursu- 
ance of  tlieir  contracts  respecting  property  else- 
where situated,  instruments  in  such  form  and 
with  such  solemnities  as  to  transfer  the  title,  so 
UiX  as  such  formalities  can  be  complied  with; 
and  the  exercise  of  this  Jurisdiction  in  no  man- 
ner interferes  with  the  supreme  control  over 
the  propertv  by  the  Sute  within  which  it  is 
situated.  Penn  v.  Lord  Baltimore,  1  Yes.  Sr. 
444;  Mattie  v.  WatU,  10  U.  S.  6  Cranch.  148 
[8:  1811;  Watkine^,  Hchnan,  41  U.  S.  16  Pet. 
25  [10:  8781;  CMteU  v.  NmU,  77  U.  S.  10  Wall 
464  [19;  97g." 

In  Lord  AprtarlinQton  v.  SoMff,  8  Myl.  A 
K.  104, 106,  Lord  CAaiKM^/^  Brougham  reviews 
the  history  of  the  jurisdiction  to  restrain 
parties  from  commencing  or  prosecuting  ac- 
tions in  foreign  countrws,  and  concludes: 
"Nothing  can  be  naore  unfounded  than  the 
doubts  of  the  Jurisdiction.  That  is  ground- 
ed like  all  other  Jurisdiction  of  the  court, 
not  upon  any  netention  to  the  exercise 
of  Juoicial  ana  administrative  rights  aliroad. 
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bat  OD  the  circumstance  of  the  person  of  the 
party,  on  whom  this  order  is  made,  being 
within  the  power  of  the  court."  Ekiti  of  Ox- 
t&t^%  Cam,  2  Lead,  Gas.  in  Eq.  1816, 1  Ch. 
Kep.  1. 
Mr,  Juitiee  Story  states  the  principle  thus: 

'*But  although  the  courts  of  one  country  have 
no  authority  to  stay  proceeding  in  the  courts  of 
another,  they  have  an  undoubted  authority  to 
control  all  persons  and  things  within  their 
own  territorial  limits.  When,  therefore,  bo^ 
parties  to  a  suit  in  a  foreign  country  are  resi- 
dent within  the  territorial  limits  of  aoother 
country,  the  courts  of  equity  in  the  latter  may 
act  in  permmam  upon  those  parties,  and  direct 
them  bjr  injunction  to  proceed  no  further  in 
such  smt  Li  sach  a  case,  these  courts  act  up- 
on acknowledged  princi^es  of  public  law  in  re- 
gard to  Jurisdicuon.  They  do  not  pretend 
to  direct  or  control  the  foreign  court,  but,  with- 
out regard  to  the  situation  of  the  subiect 
matter  of  the  dispute,  they  consider  the  equities 
between  the  parties,  and  decree  in  penonam  ac- 
cording to  those  equities;  and  enforce  obedience 
to  their  decrees  by  process  in  penanam,  .  .  . 
Itiinow  held  that  wheneyer  the  parties  are 
resident  within  a  country,  the  courts  of  that 
country  haye  full  authority  to  act  upon  them 
personally  with  respect  to  the  subiect  of  suits 
In  a  foreign  country,  as  the  ends  of  justice  may 
require;  and  with  that  yiew  to  order  them  to 
take,  or  to  omit  to  take,  any  steps  and  proceed- 
ings in  any  other  court  of  justice,  whether  in 
the  same  country,  or  in  any  foreign  country." 
Story,  £q.  Jar.  sections  899,  900. 

In  Phelp§  y.  MeDonald,  99  U.  S.  298,  808 
[25:478,476],  Mr.  JtuUce  Swayne  uses  this  lan- 
guage: 

"Where  the  necessary  parties  are  before  a 
court  of  equity,  it  is  immaterial  that  the  res  of 
the  controyersy,  whether  it  be  real  or  personal 
property,  is  beyond  the  territorial  jurisdic- 
tion of  the  tribunal.  It  has  the  power  to  com- 
pel the  defendant  to  do  all  things  neceteary,  ac- 
cording to  iheTex  loci  rei  tita,  which  he  could 
do  yoluntarily,  to  giye  full  effect  to  the  decree 
against  him.  Without  regard  to  thesituiulon 
01  the  subject  matter,  such  courts  consider  the 
equities  between  the  parties,  and  decree  in  per- 
sonam according  to  those  equities,  and  enforce 
obedience  to  their  decree  by  process  in  per- 
sonam. 

Such  is  undoubtedly  the  result  of  the  dear 
weight  of  authority,  and  the  rule  has  been 
often  applied  by  the  courts  of  the  domicil 
against  the  attempts  of  some  of  Its  citizens  to 
defeat  the  operation  of  its  laws  to  the  wrong 
and  injury  of  others. 

Thus  it  was  held  by  the  Supreme  Court  of 
Ohio,  anook  y.  BruUer,  25  Ohio  St  516,  that 
where  the  statutes  of  that  State  exempted  the 
earnings  for  personal  teryice  of  a  debtor,  who 
was  the  heaa  of  a  family  and  a  citixen  of  the 
[1201  Si&^^i  ^^  Ohio  courts  had  authority  to  restrain 
a  citizen  of  the  county  In  which  the  equity 
action  was  commenced,  from  proceeding  in 
another  State  to  attach  the  earnings  of  such 
head  of  a  f  amOy ,  with  a  yiew  to  eyade  the  Ex- 
emption Laws  of  Ohio,  and  to  preyent  him  from 
ayailing  himaelf  of  the  benefit  of  such  law. 

To  the  same  effect  ^Ke^ssr  y.  Bios,  47  Md. 


208.  The  Court  of  Appeals  of  Maryland  de> 
clared  the  power  of  the  State  to  compel  its  own 
citizens  to  respect  its  laws,  eyen  beyond  its  own 
territorial  limits,  to  be  supported  by  the  great 
preponderance  of  precedent  and  authority;  and 
sustained  an  injunction  to  restrain  the  further 
prosecution  in  another  State  of  an  attachment 
by  which  the  defendant  sought  to  recover 
wages  due  the  complainant  in  Maryland  and 
there  exempt  from  attachment. 

So  in  Burlington  db  M.  R.  B,  Co,  y.  Thamp- 
son,  81  Kan.  180,  though  it  was  held  that  a 
foreign  corporation  doing  business  in  Kansas 
might  be  gamisheed  for  a  debt  due  to  a  non- 
resident employ^,  contracted  outside  of  the 
State  and  exeinpt  from  garnishment  in  the  State 
where  the  defendant  and  garnishee  resided, 
yet  it  was  conceded  by  t/t/dj^  Brewer,  in  deliy- 
ering  the  opinion,  "tliat  in  the  courts  of  a  State 
any  citizen  of  that  State  may  be  enjoined  from 
resorting  to  the  courts  of  any  other  State  for 
the  purpose  of  eyading  the  Exemption  Laws  of 
.his  own  State;"  and  this  was  so  decided  in 
Zimmerman^.  Franke, 84  Kan.  650. 

In  WUson  y.  Joseph,  107  Ind.  490,  5  West 
Rep.  681,  the  Supreme  Court  of  Indiana  ruled 
an  injunction  would  lie  to  restrain  a  resident  of 
Indiana  from  prosecuting  an  attachment  pro> 
oeedinff  against  another  resident  in  the  courts 
of  another  State,  in  yiolation  of  a  statute  which 
made  it  an  offense  to  send  a  daim  against  a 
debtor  out  of  the  State  for  collection,  in  order 
to  eyade  the  Exemption  Law.  And  see  Chajrn 
y.  Quidniek  Co.  18  R.  L  442,  449;  Orsat  Falls 
Manvfacturing  Co,  y.  Worster,  28  N.  H.  462; 
Pickett  y.  Ferguson,  45  Ark.  177. 

The  rule  is  not  otherwise  in  New  York.  It 
is  true  that  in  Meady,  Merritt,  2  Paige,  Ch.  402, 
the  chanceUor  said:  "I  am  not  aware  that  any 
court  of  equity  in  the  Union  has  deliberately 
decided  that  it  will  exercise  the  power  by  pro- 
cess of  injunction  to  restraio  proceedings  which 
haye  been  previously  commenced  in  the  courts 
of  another  State.  And  the  reason  urged 
against  the  exercise  of  the  power  wss  that  if 
the  courts  of  one  State  should  see  fit  to  enjoin 
proceedings  in  another,  the  latter  might  retali- 
ate in  like  manner  in  enjoining  proc^ings  in 
the  first,  and  thus  give  rise  to  an  endless  con- 
fiict  of  jurisdiction.  But  this  reasoning  has 
not  commended  itself  to  the  judiclsl  mind,  for 
the  injunction  is  not  directed  to  the  courts  of 
the  other  State,  but  simply  to  the  parties  liti- 
gant; aod  although  the  power  should  be  exer- 
dsed  with  care,  and  witn  a  just  regard  to  the 
comity  which  ought  to  prevail  among  co-ordi- 
nate sovereignties,  yet  its  existence  cannot  at 
this  day  be  denied. 

In  Vail  y.  Knapp,  49  Barb.  299,  806,  an  in* 
function  was  continued  against  citizens  of  New 
York,  plaintiffs  in  attadiment  Suits  in  Ver- 
mont, upon  the  ground  that  they  were  pro- 
ceeding in  Vermont  in  evasion  of  the  laws  of 
N  e w  lu>rk ;  and  the  court  points  out  that,  thouffb 
as  a  general  rule  the  courts  of  New  York  ae- 
dine  to  interfere  by  injunction  to  restrain  its 
citizens  from  proceeding  in  an  action  which 
has  been  commenced  In  a  sister  State,  citing 
Mead  v.  Merritt,  2  Paige,  Ch.  402;  Burgess  v. 
Smith,  2  Barb.  Ch.  2^,  and  other  cases,  yet 
* 'there  are  exceptions  to  this  rule,  and,  when  a 
case  ii  presented  fairly  constituting  such  ex- 
caption,  extreme  delicacy  should  not  deter  the 
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court  from  controlling  the  conduct  of  a  party 
witbin  its  Jurisdiction  to  prevent  oppression  or 
fraud.    No  rule  of  comity  or  policy  forbids  it" 

Tbe  same  result  was  announced  in  Dintmcre 
T.  Neretiheimer,  82  Hun.  204^  wbere  tbe  Su- 
preme Court  of  Kew  York  beld  tbat  an  exoress 
company  could  maintain  an  action  in  X^ew 
Tors  to  restrain  tbe  defendant,  a  resident  of 
tbe  State  of  New  York,  from  prosecuting  ac- 
tions against  tbe  company  in  tbe  District  of 
Columbia,  brou^bt  to  avoid  a  decision  of  tbe 
Court  of  Appeau  of  New  York,  differinff  from 
tbe  rule  upon  tbe  same  subject  in  tbe  District 
of  Columbia. 

In  Erie  E.  Co.  t.  Bam$^,  45  N.  Y.  087,  tbe 
Court  of  Appeals,  speaking  tbrougb  Folder,  J, , 
treats  tbe  general  question  as  not  admitting  of 

lAssj  ^^  11^^  Ho^  ^f  ^^^  proceedings,  as  for 
many  vears  before,  tbe  Commonwealtb  of 
HasascDusetts  bad  an  elaborate  system  of  In- 
solvent Laws,  designed  to  secure  tne  equal  dis- 
tribution of  tbe  property  of  its  detitors  among 
tbdr  creditors.  Under  tbese  Insolvent  Laws 
all  preferences  were  avoided,  and  all  attacb- 
ments  in  favor  of  particular  creditors  dissolved. 
Tbe  transfer  of  tbe  debtor's  property  to  bis  as- 
signees in  insolvency  extended  to  all  bis  prop- 
erty and  assets,  wherever  situated.  Tbis  was 
exprenly  provided  as  to  sucb  as  migbt  be  out- 
sloe  of  tbe  State.  By  one  of  tbe  sections  of 
the  chapter  of  the  Public  Statutes  of  Massa- 
diuaetts  treating  of  tbis  subject,  tbe  debtor  was 
required  to  do  lul  acts  necessary  to  give  the  as- 
signees power  to  "demand,  recover  and  re- 
cave  all  tbe  estate  and  effects  so  assigned,  espe- 
cially any  part  thereof  which  is  without  tnis 
State."  (Mass.  Pub.  Sut.  1882,  chap.  157, 
S  74.)  Whenever  tbe  debtor  bad  made,  to  the 
satisfaction  of  tbe  Judse  in  insolvency,  a  tuU 
transfer  and  delivery  or  all  his  estate,  and  con- 
formed to  tbe  directions  and  requirements  of 
the  law,  be  was  entitled  to  be  absolutely  and 
wholly  discharged  from  his  debts,  with  certain 
exceptions;  but  it  was  provided  tbat  a  discbarge 
should  not  be  granted  to  a  debtor  whose  assets 
did  not  nay  fifty  per  cent  of  tbe  claims  proved 
against  nu  estate,  unless  upon  the  assent  In 
writing  of  a  majority  in  number  and  value  of 
his  criditoES  who  had  proved  their  daims. 


(gfi  80. 86.) 
Not 


.totbinff  can  be  plainer  than  that  the  act  of 
1 1*3]  Butler,  Hayden  A  Co.,  in  causing  the  property 
of  the  insolvent  debtors  to  be  attached  in  a 
foreign  Jurisdiction,  tended  directly  to  defeat 
the  operation  of  the  Insolvent  Law  in  its  most 
essential  features,  and  it  is  not  easy  to  under- 
stand why  sucb  acts  could  not  be  restrained, 
within  tbe  practice  to  which  we  have  referred. 

But  for  the  attachment  suits  the  assignees 
In  insolvency  could  have  collected  the  daim 
of  Bird  against  Claflin  A  Co.,  but  couki  not 
have  intervened  in  those  ndts  and  asked  of 
the  courts  of  New  York  the  enforcement  of 
Ibeir  title.  The  rule  in  thai  State  is  that,  lyy 
tbe  comity  of  nations,  the  statutory  title  of 
foreign  asAgnees  in  bankruptcy  is  recognised 
and  eoforora  wiien  it  can  be  done  wiUioot  in- 
justice to  the  citizens  of  the  SUte.  and  without 
prejudice  to  creditors  pursuing  their  remedies 
VBoer  the  New  York  statutes,  provided  also 
that  such  title  is  not  fai  oonflkt  with  the  htws 
cr  public  poli^  of  the  State,  and  that  tbe  for- 
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eigo  court  had  Jurisdiction  ol  the  bankrupt. 
Be  Waits,  M  N.  Y.  488. 

Under  such  a  rule  it  is  evident  that  tbe  rem- 
edy of  tbe  assiffoees  was  in  equity  and  in  th# 
courts  of  their  domicil. 

This  is  the  conclusion  reached  in  Kidder  v. 
Ti^U,  48  N.  H.  181, 126,  referred  to  by  counsel 
for  appellant  That  was  a  case  wbere  dtizena 
of  Massachusetts  commenced  In  New  Hamp- 
shire an  attachment  against  certain  other  dti- 
zens  of  the  former  State;  proceedings  in  insolv- 
ency against  the  defendants  were  afterwards 
instituted  in  Massachusetts;  and,  subsequently 
to  this,  certain  New  Hampshire  creditors  at- 
tached the  same  property  and  then  moved  for 
a  continuance  to  await  the  proceedings  in  in- 
solvency, for  the  purpose  of  pleading  tbe  in- 
solvent's discbarge  in  bar  of  the  first  attach- 
ment But  the  court  denied  the  motion,  bdd- 
ing  that  the  Massachusetts  creditors  had  availed 
tbemsdves  of  thdr  strict  legal  rights  as  estab- 
lished and  allowed  by  the  Statute  Law  of  New 
Hampshire,  and,  for  the  purpose  of  an  attach- 
ment might  properly  be  considered  suh|ecta 
of  that  state  government;  bat  tbe  court  added: 
"  If  the  subsequent  attaching  creditors  have  a 
remedy,  and  can  in  any  way  prevent  the  plain- 
tiffs from  obtaining  a  preference,  their  appeal 
should  be  made,  as  creditors  of  the  defendants, 
to  the  Massachusetts  courts,  which  may  exer- 
cise Uidr  Jurisdiction  over  their  own  dtixena 
if  they  have  violated  any  of  thdr  laws  by  their 
experiment  here.**  ffAemia  Nat.  Bank  v. 
LaOambe,  84  N.  Y.  867, 886. 

So  in  the  case  of  Paine  v.  Le^er,  44  Conn. 
IIM,  where  a  dtizen  of  Rhode  Island  attached 
in  Connecticut  a  debt  due  from  a  dtizen  of 
Connecticut  to  a  corporation  of  Pennsylvania, 
which  had  made  an  assignment  for  tbe  benefit 
of  creditors,  tbe  lien  of  the  attachment  was 
held  valid  sgainst  the  daim  of  the  trustee  in 
the  assignment,  because  the  right  of  the  trustee 
in  insolvency  in  Connecticut  rested  only  on  the 
comity  whicn  tbe  court  there  could  exercise  or 
refuse  to  exercise  at  its  discretion,  while  the 
plaintiff  had  a  legal  right  under  tbe  laws  of 
Connecticut,  to  prosecute  his  suit 

In  Bhawn  v.  Pearre,  110  111.  860,  tbe  Supreme 
Court  of  Blinoift  dedined  to  recognize  at  law 
the  Insolvent  Laws  of  Pennsylvsiua,  by  giving 
effect  to  a  statutory  assignment  In  that  State, 
even  as  against  an  attaching  creditor  of  the 
same  State  with  the  debtor.  But  the  same  tri- 
bunal fouixl  no  difficulty  in  holding,  in  Ser- 
ecmb  V  CaUin,  128  DL  656,  that  the  courts  of 
Illinois,  on  the  application  of  a  recdver  ap- 
pointed by  them,  could  enjoin  a  person  within 
tbe  JurisdicUon  of  the  court  from  interfering 
in  respect  to  property  belonging  to  an  insolvent 
copartnership  for  which  the  receiver  had  been 
appdnted,  although  tbat  property  was  outside 
of  the  Jurisdiction;  and  CPurfte  v.  Ouidnick  Oo. 
18  R.  L  442;  Dehon  v.  fceter,  4  Allen,  545,  and 
Vermont  dO.BCh.  v.  Vermont  Central  B.  Co, 
46  Yt  782,  were  dted. 

IMan  V.  Foeter.  4  Allen,  545,  is  the  leading 
case  upon  tbe  subject  argued  by  eminent  coun- 
sel on  both  sides,  and  decided  upon  great  con- 
sideration. The  Supreme  Judicial  Court  of 
Massachusetts,  speaUnf  tbrougb  Bigdow,  Ch. 
/.,  points  out  that  the  lorisdiction  of  a  court, 
as  a  court  of  chancery,  to  restrain  penons  with* 
in  its  Jurisdiction  from  prosecuting  suits,  upoa 
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a  proper  case  made,  either  in  the  courts  of 
MaaBachusetto  or  in  other  States  or  forei^ 
countries,  rests  on  the  clear  authority  vested  m 
courts  of  equity  over  persons  within  the  limits 
of  their  Junsdiction  and  amenable  to  process, 
to  stay  acts  contrary  to  equity  and  good  con- 
sdenoe;  and  that,  as  the  decree  of  the  court  in 
such  cases  is  directed  solely  at  the  party,  it  is 
wholly  immaterial  that  such  party  is  prosecut- 
ing his  action  in  the  courts  of  another  State  or 
country. 

The  action  was  a  hill  in  equity  to  enjoin  a 
citizen  of  Massachusetts  from  availing  himself 
of  an  attachment  of  personal  property  in  Penn- 
sylvania, as  against  a  debtor  put  into  insolven- 
cy under  the  laws  of  Massachusetts,  and  thus 
preventing  the  same  from  coming  to  the  hands 
of  the  assignee.  The  court  held  that  it  was 
obvious  that  the  controversy  was  simply  as  to 
the  relative  rights  of  citizens  of  Massachusetts 
to  personal  property  belonging  to  insolvent 
debtors,  domiciled  in  that  State,  and  raised  no 
question  involving  a  conflict  of  rights  between 
T125]  citizens  of  Massachusetts  and  another  State, 
nor  as  to  the  validity  of  a  foreign  law,  or  of 
liens  acquired  under  it  On  the  contrary,  the 
case  rested  on  the  ground  that  the  defendants, 
if  allowed  to  proceed  with  their  action,  would 
perfect  a  lien  then  only  inchoate  under  their 
attachment,  and  might  thereby  establish  a  valid 
title  to  the  proper^  of  the  insolvent  debtors 
under  the  laws  of  Pennsylvania. 

"Looking,  then,  at  our  own  laws,"  said  tne 
court,  '*to  ascertain  which  of  the  two  parties 
to  this  suit  has  a  paramount  right  or  superior 
equity  to  the  debts  due  to  the  insolvents  from 
persons  residing  out  of  the  State,  there  would 
seem  to  be  but  little,  if  any,  room  open  for 
doubt  or  controversy. "  The  fundamental  prin- 
dpie  of  the  Insolvent  Laws  of  the  Common- 
wealth, that  all  the  property  of  the  debtor 
should  be  taken  and  equally  distributed  among 
his  creditors,  was  remarked  on,  and  the  provis 
ions  of  the  statute  intended  to  secure  that  end 
recapitukhted.  The  inevitable  conclusion  was 
announced  that  as  the  act  of  the  defendants  in 
causing  the  property  of  the  insolvent  debtors 
to  be  attached  in  a  foreign  Jurisdiction  tend^ 
directly  to  defeat  the  operation  of  the  law  by 
preventing  a  portion  of  the  property  of  the 
debtors  from  coming  to  their  aratiniees  to  be 
equally  distributed  among  their  creditors,  and 
giving  a  preference  to  certain  of  their  debtors, 
so  that  thev  would  obtain  payment  of  their 
debt  in  full,  it  was  therefore  an  attempt  by 
those  creditors,  citizens  of  Massachusetts,  to 
defeat  the  operation  of  their  own  laws,  to  the 
injury  of  other  creditors  of  the  insolvents. 
And  the  court  proceeded:  "This  is  manifestly 
contrary  to  equity.  The  defendants,  being 
citizens  of  this  State,  are  bound  by  its  laws. 
Thev  cannot  be  permitted  to  do  any  acts  to 
evade  or  counteract  thdr  operation,  the  affect 
•of  which  is  to  deprive  other  citizens  of  ri^rhts 
which  those  laws  are  intended  to  secure.  Cer- 
tain it  is  that  they  could  not  in  any  manner  or 
by  any  process  take  from  the  assignees  of  an 
insolvent  debtor  property  belonging  to  him 
within  this  State,  and  appropriate  it  to  the  pay- 
ment of  their  debt  in  full.  To  prevent  such 
Appropriation,  if  the  law  furnished  no  adequate 
And  complete  remedy,  this  court  would  tnter- 
fere  by  suitable  process  in  equity.    Wa  are 

64« 


unable  to  see  any  reason  for  withholding  sack 
interference,  merely  because  our  citizens  seek 
to  accomplish  the  same  purpose  bv  resorting  to 
a  foreign  jurisdiction,  and  with  the  aid  of  the 
laws  of  another  State  or  country.  An  act 
which  is  unlawful  and  contrary  to  equity  gains 
no  sanction  or  validity  by  the  mere  form  or 
manner  in  which  it  is  done.  It  is  none  the 
less  a  violation  of  our  laws,  because  it  is  ef- 
fected through  the  instrumentality  of  a  pro- 
cess which  is  lawful  in  a  foreign  trfbunal.  By 
interposing  to  prevent  it,  we  do  not  interfere 
with  the  jurisdiction  of  courts  in  other  States, 
or  control  the  operation  of  foreign  laws.  We 
only  assert  and  enforce  our  own  authority  over 
persons  within  our  jurisdiction,  to  prevent  them 
from  making  use  of  means  by  which  they  seek 
to  countervail  and  escape  the  operation  of  our 
laws,  in  derogation  of  the  rights  and  to  the 
wrong  and  injury  of  our  own  citizens." 

To  the  argument  that  the  bill  could' not  be 
maintained,  because  the  statutes  of  Massachu- 
setts regulating  the  assignment  and  distribution 
of  insolvent  estates  could  have  no  extraterrito- 
rial effect  or  operation,  the  court  answered  that 
while  it  was  true  that  the  statutes  of  Massachu- 
setts ex  proprio  tigore  had  no  effect  or  opera- 
tion in  other  States,  it  was  also  true  that,  by 
the  comity  of  States  and  nations,  the  laws  of 
one  country  are  allowed  to  a  certain  extent  to 
control  the  rights  of  persons  and  property  in 
other  countries,  though  not  allowed  to  have 
any  effect  to  the  injury  of  the  citizens  of  such 
other  country.  From  this  principle  it  followed, 
as  a  necessary  consequence,  that  personal  prop- 
erty of  a  Massachusetts  insolvent  debtor,  situ- 
ated in  Pennsylvania,  would  vest  in  the  Massa- 
chusetts insolvent's  assignees,  with  power  to 
take  possession  of  and  collect  them  either  in 
their  own  names  or  In  the  name  of  the  insolv- 
ent, if  they  were  not  held  or  attached  by 
virtue  of  a  process  or  lien  in  favor  of  a  creditor, 
which  would  be  valid  under  the  laws  of  Penn- 
sylvania. Hence,  if  the  attachment  in  Penn- 
sylvania were  valid  and  binding,  the  Massa- 
chusetts creditors  would  obtain  a  nght,  superior 
to  that  conferred  under  the  Massachusetts 
laws  on  the  assignees  in  insolvency,  by  the  act 
of  such  creditors,  in  defeat  of  the  operation  of 
the  laws  of  their  own  State;  so  that  a  proceed- 
ing in  equity  might  properly  be  resorted  to  to 
compel  the  defendants  to  desist  from  the  proae- 
cution  of  a  suit  which  would  have  such  aa 
effect 

Nor  did  the  court  regard  the  fact  as  control- 
ling to  the  contrary,  that  the  attachment  was 
mfl^e  prior  to  the  institution  of  the  proceedings 
in  insolvency,  because  the  attachment  tended 
to  contravene  the  clear  intent  of  the  statute^ 
which  aim  to  vest  In  the  assignee  all  the  prop* 
erty  of  the  debtor  which  could  have  been  as- 
signed by  him  or  taken  on  execution  against 
h&  at  tne  time  of  the  commencement  of  the 
insolvent  proceedings,  "although  the  same  is 
then  attached  on  mesne  process  as  the  property 
of  the  debtor;"  and  because,  aside  from  that,  ft 
appeared  that  the  defendants,  when  they  insti- 
tuted process  in  Pennsylvania,  and  made  their 
attachment,  knew  that  the  debtors  were  insolv- 
ent, and  had  reason  to  believe  that  proceed- 
ings in  insolvency  were  about  to  be  instituted 
aj^nst  them,  and  caused  the  attachment  to  be 
imule  with  an  Intent  to  obtain  a  preference 
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of«r  olher  creditors,  and  to  tToid  the  opentkm 
of  the  iDsolyent  Laws  of  the  Commonwealth. 
IJoder  such  drcumstances,  priority  gave  no 
equity  to  the  dcfendaots.  The  purpose  to  in- 
terfere with  and  prevent  the  proper  distri- 
bution of  the  insolvent's  estate  took  away  all 
claim  to  equitable  consideration  which  might 
exist  when  priority  was  obtained  in  good  faith. 
The  decree  accordingly  went  enjoininff  the  de- 
fendants from  prosecuting  their  attacnments. 

The  objection  was  urged  that  the  effect  of 
the  restraint  might  be  to  enable  all  nonresi- 
dent creditors  to  appropriate  property  by  at- 
incbment  to  the  payment  of  their  debts,  an& 
thereby  to  gain  a  preference  orer  attadiing 
creditors  residing  in  Massachusetts  as  well  as 
to  preTent  the  property  from  passing  to  the 
aosignees.  This  was  of  course  a  matter  to  be 
conslderetl  by  the  court  in  arriving  at  a  conclu- 
sion as  to  granting  the  relief  prayed.  It  may 
bo  remarked,  however,  that  while  as  between 
citizens  of  tbe  State  of  the  forum,  and  the  as- 
sitrnee  appointed  under  the  laws  of  another 
8tate,  the  claim  of  tbe  former  will  be  held 
superior  to  that  nf  tbe  latter  by  the  courts  of 
the  former,  yet  this  has  not  been  so  ruled  in 
many  of  tbe  States,  as  between  an  assignee  ap- 
pointed in  another  State  and  citizens  of  other 
States  than  that  of  bis  appointment,  and  of  tbe 
forum.  Undoubtedly  the  fiction  of  law  that 
the  domicil  draws  to  it  tbe  personal  estate  of 
the  owner  wherever  it  may  happen  to  be,  yields 
wbencver  it  is  necessary  for  the  purposes  ^f 
iustice  that  the  actual  situs  of  the  thing  should 
be  examined,  and  always  yields  when  the  laws 
and  policy  of  the  State  where  tbe  property  is 
Iocs  ted  invalidate  a  transfer,  even  though  valid 
by  the  law  of  the  assignor's  domicil,  in  which 
State  it  was  made,  subject  to  the  qualifications, 
that  property  once  vested  in  the  assiffuee  and 
in  his  possession  will  not  l>e  dtsturbed,  and 
that,  in  some  Jurisdictions,  when  tbe  attaching 
creditor  is  domiciled  in  the  same  State  with  the 
iMignor,  he  may  be  precluded  from  disputing 
tbe  assiffnment  m  a  foreign  court 

WheUier  the  law  of  the  common  domicO  of 
two  or  more  Utiganta  determines  their  title  to 
prq^erty  in  another  territory,  so  that  an  attach- 
mg  oeditor,  whose  domicil  is  the  same  as  that 
of  tbe  assignor,  cannot  set  up  against  an  aa- 
flgnment  the  law  of  a  foreign  country  where 
uSt  property  is  actually  situaud .  has  been  much 
dkcuased.  It  is  certain  that  the  law  of  the 
common  domicil  cannot  overcome  such  regis- 
try and  other  positive  laws  of  the  other  coon- 
Ut^  as  are  distinctly  politic  and  coercive. 
(Whtfton  on  Confl.  Laws,  $$  380,  871.)  If  a 
State  proTklea  that  no  title  ahall  pass  to  prop- 
erty within  its  borders,  except  on  certain  con- 
diuons,  such  provision  cannot  be  overridden  br 
the  law  of  any  other  State,  which  parties  domi- 
ciled there  mav  be  held  to  have  adopted.  It 
was  bi  this  view  that  Mr,  J\i9Ue$  Milter,  refer- 
ring to  a  Toluntary  conveyance,  dn  Qr§em  v. 
Van  BuMrk,  72  U.  &  6  Wall  807.  811,  818 
[18:  608.  800],  said: 


«« 


There  is  no  little  conflict  of  anthori^  on 
the  general  question  as  to  how  far  the  trans- 
fer (»  pemnal  property  by  assignment  or  sale, 
made  tn  the  ooimtry  of  the  domlefl  of  the 
owner*  will  be  held  to  be  yalid  in  the  oomts  of 
the  ooootry  where  tbe  property  is  rftuated, 
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where  these  are  in  different  soTerdnitiea. 
The  learned  author  of  the  Commentanea  on 
the  Conflict  of  Laws  has  discussed  the  subject 
with  his  tisual  exhaustive  research.  And  it 
may  be  conceded  that,  as  a  question  of  comity, 
the  weight  of  his  authority  is  in  favor  of  the 
proposition  that  such  transfers  will  generally  ..^^^ 
oe  respected  by  the  cotvta  of  tbecoim&y  where  i^'^J 
the  property  is  locatec  although  the  mode  of 
transfer  may  be  different  from  that  prescribed 
by  the  local  law.  .  .  . 

"  But,  after  all,  this  la  a  mere  principle  of 
comity  between  the  courts,  which  must  eive 
way  when  the  statutes  of  the  country  where 
property  is  situated,  or  the  established  policy  of 
Its  laws,  proscribe  to  its  courts  a  different  rule. " 

Great  contrariety  of  state  decision  exists 
upon  this  general  topic,  and  it  may  be  fairly 
stated  thaC  ^  between  citizens  of  the  State 
of  tbe  forum  and  tbe  assignee  appointed  under 
the  laws  of  another  State,  the  cUim  of  the 
former  will  ha  held  superior  to  that  of  the  latter 
by  tbe  coiurts  of  the  former;  while,  as  between 
tbe  assignee  and  citizens  of  bis  own  State  and 
the  State  of  tbe  debtor,  tbe  laws  of  such  State 
will  ordinarily  be  applied  in  tbe  State  of  tbe 
litigation,  unless  forbidden  by,  or  inconsistent 
with,  the  laws  or  policy  of  the  letter.  Again, 
although,  in  some  of  the  States,  the  fact  that 
tbe  asslo^nee  claims  under  a  decree  of  a  court 
or  by  virtue  of  the  law  of  the  State  of  the  dom- 
icil of  the  debtor  and  the  attaching  creditor, 
and  not  under  a  conveyance  by  tbe  insolvent, 
is  regarded  as  immaterial,  yet,  in  most,  the 
distinction  between  involuntary  transfers  of 
property,  such  as  work  by  operation  of  law,  as 
Foreign  Bankrupt  and  Inaolvent  Laws,  and  a 
voluntary  conveyance,  is  recognized.  Tbe 
reason  for  the  distinction  is  ttiat  a  voluntary 
transfer,  if  valid  where  made,  ought  generally 
to  be  valid  everywhere,  being  the  exercise  of 
the  personal  right  of  the  owner  to  dispose  of 
his  own,  while  an  assignment  by  operation  of 
law  has  no  legal  operation  out  of  tne  State  in 
which  the  law  was  passed.  This  is  a  reason 
which  applies  to  citizens  of  the  actual  titui  of 
the  property  when  that  is  elw where  than  at 
the  domicU  of  the  insolvent,  and  the  contro- 
versT  has  chiefly  been  as  to  whether  property 
so  situated  can  pass  even  by  a  voltmtary  om- 
veyance. 

In  Warner  y.  Jafray,  08  N.  Y.  248,  the 
debtor,  residfaig  hi  iMew  York,  made  a  general 
anignment  for  the  benefit  of  crediton  to  the 
plaintUf.  Ha  owned  personal  propertr  dto- 
atcd  in  Pennsylvania,  which  was  atuched  by 
New  York  creditoia,  havinc  no  actual  notice 
of  the  assignment,  before  4«  assignment  had 
been  reoorM  in  Pennsylvania.  A  statute  of  [1301 
that  State  provided  that  assignments  of  prop- 
erty situated  there,  made  l^a  peraoa  not  a 
reodent  therein,  naight  be  reoorded  in  any 
county  where  Uie  property  was,  and  woold 
take  effect  from  iu  date,  "provided  that  no 
bona  fide  purchaser,  mortgMee  or  ereditor, 
having  a  lira  thereon  bef<»a  ttia  recording  In 
the  aame  county,  and  not  having  nrevioaa 
actual  nodoe  thereof,  shall  be  affected  or 
prejndioed.*  It  waa  held  that  an  Injunctloo 
shoold  notbe  grantedagalDSt  tbe  New  York 
creditors  froni  nroaeoiituc  their  attadtmeBl 
snlta  in  PeDnsylvanla.    The  aMignmant,  aald 
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the  court,  was  a  mere  voluntary  coDYeyance, 
and  "did  not  operate  upon  the  creditors  of 
the  assigoor,  Dor  place  tbem  under  any  obliga- 
tions. It  left  them  entirely  frei  to  act.  Tbey 
could  utterly  refuse  to  have  anything  to  do 
with  it,  and  retain  their  claims  and  enforce 
them  in  their  own  time,  as  best  tbey  could, 
against  their  debtor.  The  assignee  Mcame  a 
trustee  for  such  creditors  of  the  assisnor  only 
as  chose  to  accept  him  as  such,  and  without 
their  assent  the  assignment  did  not  bring  the 
creditors  into  any  relation  with  the  assignee, 
or  with  each  other.  The  law  did  not  take  this 
insolvent's  property  for  distribution  among  his 
creditors,  but  its  distribution  was  his  own  act 
Any  one  of  his  creditors  could,  notwithstand- 
ing* the  assignment,  enforce  his  claim  against 
any  property  of  the  assignor  not  conveyed  by 
the  assignmenr,  without  violating  any  rights 
or  equittefl  of  the  other  creditors."  The  law  of 
Pennsylvania  was  then  referred  to,  and  it  was 
shown,  as  the  fact  was,  that  such  an  assiffn- 
ment  was  recognized  in  rennsvlvania,  but  that 
to  give  it  effect  before  it  had  been  recorded 
where  the  property  was,  would  have  been  in 
contravention  of  the  law  of  the  State.  Upon 
this  ground  the  court  distinguished  (kkerman 
V.  Orou,  64  K.  Y.  29,  where  "it  was  held  that 
a  voluntary  assignment  by  a  debtor  residing  in 
Canada,  valid  by  the  laws  of  his  domicil,  and 
not  invalidated  by  any  law  of  this  State,  was 
valid  here  and  operated  to  transfer  the  as- 
signor's property  situated  here.  That  the  de- 
cinon  woula  have  been  different  if  the  assign- 
ment had  been  in  contravention  of  our  laws  or 
policy,  is  fullv  recognized  in  the  opinion  of  the 
court."  And  so  a&o  the  court  distin^ished 
riiii  tbe  case  of  Bagbyy.  Atlantic,  Ifimsnppt  db 
'^"*J  Ohio  Railroad  Co.  86  Pa.  291.  There  a  re- 
oeiver  had  been  appointed  in  the  State  of  Vir- 
ginia of  the  property  of  the  railroad  company, 
and  at  the  time  of  such  appointment  there  was 
due  to  it,  from  a  debtor  in  Pennsylvania,  a 
certain  sum  of  money  which  the  receiver 
claimed.  But  after  his  appointment  a  creditor 
residing  in  Virginia  went  to  the  State  of  Penn- 
sylvania and  there  commenced  suit  against  the 
railroad  company  and  attached  the  debt  due  it, 
and  it  was  held  that  the  receiver  was  entitled 
to  the  debt.  And  the  Court  of  Appeals  said. 
"  The  transfer  of  the  title  to  the  receiver  was 
not  in  contravention  of  any  law  of  Pennsyl- 
vania, and  hence  it  was  held  that  as  against  a 
citizen  of  Virginia,  bound  by  its  laws,  the  ap- 
pointment of  a  receiver,  binding  upon  him 
there,  would,  by  comity,  be  held  to  be  binding 
upon  him  in  Pennsylvania."  • 

In  the  case  in  hand,  the  Supreme  Judicial 
Court  of  Massachusetts  thought  it  proper  to 
grant  the  injunction,  since  it  was  a  case  of  the 
tatdnff  by  the  law  of  the  insolvent's  property 
for  dlstnbntion  among  his  creditors,  who,  so 
far  at  resident  in  the  State  of  Massachusetts, 
were  brought  into  relations  with  the  assignee 
and  with  each  other,  which  precluded  them 
from  enforcing  their  claim  agamst  the  property 
of  the  assignor  conveyed  by  the  assignment, 
and  rendered  the  effort  to  do  so  a  violation  of 
the  rights  and  equities  of  the  other  creditors, 
and  an  absolute  infraction  of  the  law  of  their 
own  domicil.  Nor  was  there  any  law  or 
policy  of  the  State  of  New  York  contravened 
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by  the  insolvent  proceeding  in  questioo,  or  fai 
itself  inimical  to  the  title  of  the  aasigoeeB. 

In   Lawrence  v.  BatchelUr.  181   Mass.  504, 
the  defendant,  Batcbeller,  a  eitizen  c^  Mas»- 
chusetts,  bad  brought  suita  by  attachment  fa 
other  States  against  one  Paige,  also  a  dtizeo 
of  Massachusetts,  indebted  to  defendant,  aod 
in  embarrassed  circumstances,  and  gamisheed 
and  ultimately  collected  various  amoants  doe 
to  Paige.    Paige  subsequently  went  into  in- 
solvency, and  his  assignees  su«l  BatcbeUer  at 
law  to  recover  the  monev.    The  Supreme  Jo- 
dicial  Court  of  Massachusetts  held  that  the 
iftsignees  could  not  recover  because,  as  the 
attachments  were  made  prior  to  Uie  time  wboi 
the  assignment  in  insolvency  took  effect,  and, 
having  been  made  in  other  States,  were  not 
dissolved  by  the  proceedinffs  in  insolvency, 
and  were  valid  by  the  laws  oi  the  States  whm 
they  were  instituted,  they  prevailed  over  the 
insolvency  assignment,  the  statutes  of  Massa- 
chusetts not  m&ing  a  title  so  acquired  void  or 
voidable  at  the  election  of  the  assignees  in  fin- 
solvency.  And  the  court,  holding  that  courts  c^ 
law  wiu  not  always  afford  a  remedy  in  dam- 
ages for  all  wrongs  which  courts  of  equity 
might  prevent,  said:    "  Courts  of  equi^  reoor- 
nize  and  enforce  rights  which  courts  of  law  <£> 
not  recognize  at  lul;  and  it  is  often  on  this 
ground  that  defendants  in  equity  are  enjoined 
from  prosecuting  actions  at  law."    The  dis- 
tinction between  the  action  as  brought  and 
Dthon  V.  Fo%Ur  was  treated  as  obvious. 

What  has  been  said  is  in  hanmmy  with  the 
rule  announced  in  Qreen  v.  YanBuAirk^  72  U. 
S.  6  Wall.  807  [18:  699];  8.  0,  74  U.  8. 7  Wall 
189  [19:  1091.  In  that  case.  Bates,  who  lived 
in  >rew  York,  executed  and  delivmd  to  Yaa 
Buskirk,  who  lived  in  the  same  State,  a  chsttd 
mortgage  on  certain  iron  safes  which  were 
then  m  the  City  of  Chicago.  Two  days  after 
this.  Green,  who  was  also  a  citizen  of  New 
York,  being  ijrnorant  of  the  existence  of  the 
mortgage,  sueoout  a  writ  of  attachment  lathe 
courts  of  Illinois,  levied  on  the  safes,  aod  sob- 
seouently  had  them  sold  in  satisfaction  of  the 
iuagment  obtained  in  the  attachment  soiL 
There  was  no  appearance  or  contest  in  this  at- 
tachment suit,  and  Van  Buskirk  was  not  a 
party  to  it,  although  he  could  have  made  him- 
self such  party  and  contested  the  rifht  d 
Qreen  to  lei^  on  the  safes,  being  expressly  tu- 
thorized  bv  the  laws  of  Illinois  so  to  do.  It 
was  conceded  that  by  the  law  of  Illinois  mort- 
gages of  personal  property,  until  acknowledged 
and  recorded,  were  void  as  against  third  pe^ 
sons.  Subsequentlv  Van  Buskirk  sued  Greeo 
in  New  York  for  the  value  of  the  safes  mort- 
gaged to  him  by  Bates,  ot  which  Greeo  bad 
thus  received  the  proceeds.  The  courts  of 
New  York  gave  judgment  in  favor  of  Vao 
Buskirk,  holdhig  that  the  law  of  New  York 
was  to  govern  am)  not  the  law  of  Illinois,  il- 
though  the  property  was  situated  in  the  latttf 
State,  and  that  the  title  passed  to  Van  Boskiii 
by  the  execution  of  the  mortgage.  The  cauis 
was  then  brought  to  this  court  and  first  con- 
sidered upon  a  motion  to  dismiss  for  wtot  of 
Jurisdiction.  Mr.  JtuUee  Miller  delivered  tbe 
opinion  overruling  that  motion.  The  caiM 
then  came  on  to  be  heard  upon  the  merits,  aad 
the  Jtidgment  of  the  Court  of  Appeals  of  Kew 

istu.s. 


IIS 


1899. 


OOLB  T.  CUHVniOHAll. 


107-188 


I1S4) 


ToA  was  rerened.  This  ooort  held  thai  aa, 
bj  the  laws  of  IIHdoIs,  aa  attachment  on  per* 
«onal  propertj  would  take  preoedeooe  of  aa 
unrecorded  mortgage,  executed  in  another 
State  where  recording  was  not  necessary,  the 
Judgment  in  attachment  would  he  binding 
though  the  owner  of  the  diattels,  the  attach- 
Inff  mditor  and  the  mortgage  creditor  miffht 
alTbe  residents  of  such  other  State;  and  Mr. 
JutUci  Davis,  speaking  for  the  court,  said: 

"  It  shookl  be  borne  fai  mind,  in  the  discos- 
aloo  of  this  case,  that  the  record  in  the  attach- 
nent  suit  was  not  used  as  the  foundation  of 
an  action,  but  for  purposes  of  defense.  Of 
course,  Qreen  could  not  sue  Bates  on  it,  be- 
cause the  court  liad  no  Jurisdiction  of  his  per- 
son; nor  could  it  operate  on  any  other  proper- 
ty belonging  to  Bates  than  that  which  was  at- 
Uched.  But  as,  hr  the  law  of  Olinois,  Bates 
was  the  owner  ol  the  iron  safea  when  the  writ 
of  attachment  was  leried,  and  as  Oreen  could 
and  did  lawfuilT  attach  them  to  satisfy  his 
debt  in  a  court  which  had  Jurisdiction  to  render 
the  Judgment,  and  as  the  safes  were  lawfully 
sold  to  satis^  that  Judgment,  it  follows  that 
when  thus  sold  the  right  of  property  in  them 
was  chansed,  and  the  title  to  them  became 
Tested  in  Uie  purchasers  at  the  sale.  And  as 
the  effect  of  the  lery.  Judgment  and  sale  ii  to 
protect  Green  if  sued  in  the  courti  of  Illinois, 
and  these  proceedinn  are  produced  for  his^own 
Jostiiication,  it  ought  to  require  no  argument 
to  show  that  when  sued  in  tnecourtof  another 
State  for  the  same  transaction,  and  he  Justifies 
in  the  same  manner,  that  he  is  also  protected. 
Any  other  rule  would  destroy  dl  safety  in  de- 
rivatife  titles,  and  deny  to  a  State  the  power 
to  regulate  the  transfer  of  personsl  proper^ 
within  its  limits,  and  to  subject  such  property 
to  legal  proceedings."  ^ 

It  win  be  perceived  that  it  was  manffestly 
hiadmissible  to  hold  that  after  Van  Buskirk 
had  permitted  Green  to  go  to  Judgment  in  a 
proceeding  in  rem,  which  appropriated  the 
property  as  belonffiog  to  Bates,  he  could  then 
get  Judgment  sffamst  Green  for  the  conversion 
d  what  had  so  been  adjudsed  to  him.  an  ad- 
judication which  Van  Busk&k  had  voiuntarUy 
declined  to  litigate  in  the  proper  forum,  and 
had  not  aought  m  hto  own  State  to  prevent  It 
was  a  contest  between  two  individuals  claiming 
the  same  property,  and  that  property  capable 
of  an  actual  ntus,  and  actually  situated  in  lUi- 
Dols.  The  attachment  was  not  only  levM  in 
accordance  with  the  laws  of  Illinois,  but  the 
laws  of  that  State  affirmatively  invalidated  the 
InstnimeDt  under  which  Van  Buskirk  cidmed. 
Clearly,  then,  the  law  of  the  domicO  of  Van 
Buskirk,  Green  and  Bates  could  not  overcome 
such  registry  and  other  positive  laws  of  Illinois 
as  were  distinctively  coercive.  Hertei/Y.  B, 
L  Lot»moti9$  Worki,  08  U.  S.  884 128:  10081; 
Walworth  V.  EarrU,  129  U.  &  858  [&:  718]. 

In  the  case  at  bar,  the  attachment  suiu  have 
not  gone  to  Judgment,  and  the  assiffDees  in  in- 
solvency have  proceeded  with  due  £ligence  as 
against  these  creditors,  citizens  of  Maasachu- 
setts,  who  are  seeking  to  evade  the  lawsof  their 
own  State;  nor  is  there  anything  in  the  law  or 
potley  of  New  York  opposed  to  the  law  or 
pdi^  of  Massachusetts  In  the  premises. 

We  find  no  infringement  of  toe  Coostitutioo 
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in  the  rendition  of  the  decree,  and  U  U  ofioor^ 
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JutHci  Browor*  not  having  been  a 
member  of  the  court  when  this  case  wss  con- 
sidered, took  no  part  in  its  decision. 

Mr.  JmUee  MOIor,  dissenting: 

I  dissent  from  the  Judgment  and  opinion  of 
the  court  in  this  case.  1  am  of  opinion  that 
the  proceedings  in  the  state  court  of  New 
York,  whether  they  l>e  considered  as  Uie  bona 
fide  action  of  Fayerweather  for  his  own  bene^ 
fit,  or  as  merely  representing  the  interests  of 
Butler,  Harden  A  Co,,  were  efficient  in  estab- 
lishing a  lien  on  the  indebtedness  of  Aaron 
Claflin  A  Co..  of  New  York,  which  by  the 
laws  of  that  State  was  superior  to  any  right 
then  held,  or  which  coola  ba  acquired  after* 
wards,  by  the  assignees  in  insolvency  of  Daniel 
C.  Bird.  Indeed,  It  is  not  questioned  in  the  very 
learned  opinion  of  the  court  in  this  case  that 
if  Butler,  Hayden  A  Co.  had  been  permitted  to 

Si  on  with  their  proceeding  in  New  York, 
ey  would  have  secured  an  order  in  the  court 
in  which  the  proceediogs  were  pending,  that 
the  garnishees,  Aaron  ulaflin  A  Co.,  should 
pay  the  amount  of  their  indebtedness  to  the 
plaintiff  in  that  acdon.  But  the  whole  argu- 
ment of  the  Courtis  that,  because  Butler,  Hay- 
den A  Oo.  were  citizens  of  Massachusetts,  they 
were  under  some  superior  obligation  to  the  law 
of  Massachusetts,  snd  to  be  governed  by  the 
rights  that  law  conferred,  which  prevented 
them  from  availing  themselves  of  the  law  of 
New  York  that  gave  them  this  superior  right. 
I  do  not  denv  the  general  principle  that  a 
party  found  within  the  Jurisdiction  of  a  court 
and  subject  to  Its  process  mav  be  restrained  and 
enjoined  from  doing  certain  things  in  some 
other  Jurisdiction,  bmuse  the  thing  which  be 
might  attempt  to  do  is  opposed  to  the  principles 
of  equity  or  to  the  law  of  the  place  wnere  he  is 
found.  And  such  might  be  the  law  in  this 
case  but  for  the  provision  of  the  Constltotion 
of  the  United  States  aixl  the  Act  of  Ck>ngTess, 
both  of  which  are  recited  in  the  opinion  of  the 
court,  which  require  that  the  "  records  and  Ju- 
dicial proceedings  of  a  State  authenticated  as 
aforesaid  shall  have  such  faith  and  credit  given 
to  them  in  every  court  in  the  United  Statea  as 
they  would  have  by  law  or  usage  In  the  courts 
of  the  State  from  whence  such  records  are  or 
shall  be  taken."  The  record  introduced  from 
the  court  of  New  York  in  this  case  had  the  ef- 
fect in  that  State  to  give  Butler,  Hayden  A  Co. 
a  lien  on  the  indebtedness  of  Aaron  Claflin  A 
Co.  to  their  creditor  Bird,  which  in  that  court 
would  have  ripened  Into  a  Judgment  and  been 
enforced.  That  was  the  faith  and  credit  which 
the  laws  of  New  York  gave  to  that  proceeding. 
It  faiitiated  a  right  It  established  a  lien,  and 
there  was  no  power  in  the  courts  of  Massa- 
chusetts to  interrupt  the  course  of  these  pro- 
cediogs  to  the  finsl  result  That  is  to  ssy, 
there  was  no  power  to  do  this  directly.  Had 
it  the  right  to  do  it  by  seiziDg  the  perrons  of 
Butler.  Hayden  A  Co.  in  Mamcbusetts,  and 
compelling  them  there  to  forego  *be  advantsce 
which  they  had  secured  in  the  state  courts  of 
New  York?  Whm,  therefore,  Butler,  Havden 
A  Co.  were  sued  in  equity  in  tbe  courts  of  Massa- 
chusetts and  there  was  produced  the  record  of 
these  proceedings  in  the  court  of  New  York ,  the 
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question  was  presented  to  the  courts  ot  Massa- 
chusetts what  effect  they  would  give  to  those 
proceedings.  Now  they  did  not  give  the  effect 
which  the  laws  of  New  York  gave  to  them. 
Neither  the  law  nor  the  usage  in  the  courts  of 
New  Tor^L  admitted  of  such  proceeding  as  that 
taken  in  the  courts  of  Massachusetts. 

If  there  was  any  error  in  proceedings  in  me 
court  of  New  York,  that  error  was  subject  to 
correction  in  due  course  of  law  in  courts  of 
justice  of  the  State  of  New  York,  and  Butler, 
Hayden  &  Co.  had  a  right  to  insist  on  the  ^ilid- 
ity  of  their  proceedings  being  tested  by  the 
courts  and  governed  by  the  laws  of  the  State  of 
New  York,  and  not  by  those  of  Massachusetts. 

It  is  no  answer  to  this  to  say  that  Butler, 
Hayden  &  Co.  were  citizens  of  Massachusetts 
and  were  found  within  its  jurisdiction.  The 
higher  law  of  the  Constitution  of  the  United 
States  places  this  restraint  upon  the  courts  of 
Massachusetts  in  dealing  even  with  her  own 
citizens,  and  if  her  citizens  have  obtained  rights 
in  the  courts  of  New  York  which  have  become 
a  part  of  the  records  and  judicial  proceedings 
of  those  courts,  no  difference  how  the  law  un- 
der which  those  rights  are  established  may  be 
opposed  to  the  law  of  the  State  of  Massachu- 
setts, they  are  to  be  respected  by  the  courts  of 
Massachusetts,  because  they  are  effectual  over 
the  parties  and  subject  matter  in  New  York, 
and  because  the  Constitution  of  the  United 
States  and  the  Act  of  Congress  of  May  26, 
1790,  assert  the  principle  that  the  courts  of 
Massachusetts  must  give  full  credit,  bv  which 
is  meant  the  same  effect  to  the  prooeeaings  in 
New  York  which  that  State  gives  to  them. 
The  constitutional  provision  which  makes  this 
dedaration  is  part  of  article  lY.,  and  It  is  in 
immediate  connection  with  its  second  section, 
which  declares  that  "the citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  in  the  several  States.**  The 
meaning  of  this  is  to  prevent  conflicts  between 
courts  of  the  different  States  over  the  same  mat- 
ters, by  establishing  the  rule  that  whatever  (i 
done  or  decided  in  one  State  shall  be  respected 
in  every  other  State  when  properly  proved  be- 
fore it.  It  is  one  feature  of  the  general  idea 
which  Is  found  all  through  the  Constitution. 

These  are  the  principles  established  after  a 
most  vigorous  contest  by  the  case  of  Oreen  t. 
Van  Butkirk,  twice  before  this  court,  and  re- 
ported in  72  U.  8.  6  WaU.  807  [18:599],  and  74 
tJ.  S.  7  Wall  189  p9:109].  In  that  case  both 
the  contesting  parties  lived  in  the  State  of  New 
York  and  were  citizens  of  that  State.  £ach 
asserted  a  paramount  title  to  certain  safes 
which  were  in  the  City  of  Chicago.  Green,  al- 
though a  citizen  of  New  York  with  Van  Bus- 
kirk,  levied  in  the  State  of  Illinois  an  attach- 
ment on  these  safes,  on  which  Van  Buskirk  had 
a  chattel  mortgage  executed  in  the  State  of 
New  York  but  not  recorded  in  Blinois.  Green 
proceeded  with  his  attachment  and  bought  the 
safes  under  it,  which  he  converted  to  his  own 
use  in  Blinois.  Afterwards  he  was  sued  by 
Van  Buskirk  in  the  State  of  New  York  for  this 
conversion,  and  be  set  up  and  relied  on  the  pro- 
ceedings in  the  attachment  suit  in  Blinois  as  a 
defense.  The  Supreme  Court  of  New  York 
held  that  as  between  its  own  citizens,  its  law 
upon  the  subject  of  chattel  mortgages,  which 
was  the  claim  Van  Buskirk  bad  on  the  safes, 
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should  prevail,  whfle  Green  insisted  tbat 
law  of  Blinois,  where  the  proceediDgt  in 
attachment  took  place,  and  where  the  safe 
were,  should  ^vem.  In  the  case  aa  it  first 
sented  itself  in  this  court  a  motioo  to  disi 
for  want  of  jurisdiction  was  made,  wbich  the 
court  overruled  on  the  ground  that  the  case  was 
to  be  governed  by  the  mw  of  Blinab  under  tfae 
Constitution  of  ttie  United  States  and  the  Act 
of  Congress  already  referred  to. 

The  case  afterwards  came  on  in  7  Wallaoe, 
upon  the  further  question  whether  the  laws  of 
Illinois  were  such  as  to  give  Green  a  ligki  to 
that  proceeding,  and  the  court  bdd  tbat  they 
were;  that  the  attachment,  iudgmoit  aad  sale 
in  Blinois  were  valid,  and  uat  the  state  oomts 
of  New  York  were  bound  to  give  them  effect 
in  the  proceeding  of  Van  BuJcirk  t.  Oreem. 

The  only  difference  between  that  caae  and  tfae 
one  now  under  consideration   is,  that  at  tfae 
time  the  court  in  Massachusetts  intervened  and 
undertook  to  prevent  Butlo*,  Hayden  A  Cb. 
from  pursuing  their  case  in  the  oonrta  of  Kev 
York,  there  had  been  no  judgment  in  favor  of 
that  company.    But  I  am  at  a  loss  to  see  why 
the  right  established  by  Butler,  Hayden  A  Go. 
in  the  courts  of  New  York  is  not  at  mod  to 
be  respected  and  the  same  effect  giveii  to  it  ac- 
cording to  its  nature,  as  if  the  jumdal  proceed- 
ing had  ripened  into  a  judgment    It  is  veiy 
clear  that,  but  for  the  injunction  against  Ba^ 
ler,  Hayden  &  Co.,  they  would  have  got  socfa 
a  judgment  and   would  have  obtained  their 
money;  and  if  they  had  been  sued  in  Mum* 
chusetts  for  violating  the  laws  of  Msssadiosem 
on  that  subject,  it  is  equally  clear,  aooordinf  to 
Oreen  Y.  VanBuMrk,  that  the  proceedings  hi 
the  New  York  court  would  have  been  a  good 
defense.    I  think,  therefore,  that  the  jndgment 
of  the  court  and  the  principles  of  the  opinion 
are  erroneous,  and  are  opposed  to  the  fonner 
decisions  of  this  court. 


Juitieea  Field  and 
dissent. 
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THE  ILLINOIS   CENTRAL   RAILROAD 
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MILLARD  BOSWORTH  bt  au 

(See  8.  C.  B^>orter*B  ed.  98-106J 

OonjUcation  Aet—righii  of  owner  of  land^t^ 
pardon— life  interest  ftnfeited—rtndMry  <»• 
tate  restored  by  pardon^^eet  </  **•  d^ 
etfter  pardon, 

L  Where  land  of  one  who  bore  arms  to  tbe  Coo- 
federate  army,  against  the  United  States,  in  tb» 
late  war,  was,  under  the  Oonflscatlon  Act  coo- 
demned  and  sold,  he  was,bj  tbe  speoia]  ptrdn 
and  by  the  amnesty  proolamatlon  of  tbePre^ 
dent,  restored  to  tbe  oontrol  and  power  of  dii- 
position  over  the  fee  simple  In  reversloD  of  tbe 
land  expectant  upon  the  termination  of  tbe  o^n- 
flscated  estate  therefai. 

2.  Nothing  but  his  life  Interest  In  the  laodwii 
forfeited  under  the  Gonflscation  Act;  btopover 
to  dispose  of  thf)  land  was  suspended  by  his  dlA- 
bUlty  as  an  offender  against  the  United  Stttt^ 

8.  On  being  restored  to  all  his  rights,  be  wm  i^ 
stored  to  the  residuary  ownership  of  tbe  hu» 
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rabileot  to  the  mafruot  of  the  parohMtr  undar 
the  coDllMtttlOD  prooeedlngt. 

1  ArabwqiMnt  coQTOjanoe  Ixj  him  and  hii  wtt« 
of  all  tbetr  rtirht  and  title  In  and  to  Mid  land, 
tnuMferred  tbo  land,  at  agalnat  hli  heiii. 

[No.  79.] 
ArguedNa9.11,Jf,18S9,  Lidded  Jan.  90, 1S90. 

IN  SRROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
to  reriew  a  Judgment  in  favor  of  plaintiff  in 
an  action  to  recover  the  possession  of  land. 
Jwfwrsw. 

The  facts  are  stated  in  the  opinion. 

Memn,  Oirmult  FaiT»r»  T^^asms  J. 
SemoMS  and  Jamei  FmUrtu,  io&  piainttffsin 
error: 

Upon  the  death  of  the  owner  of  real  prop- 
ertjr  which  had  heen  confiscated  and  solo,  his 
heirs  take  qua  hein  under  the  (cr  tvi  tUm,  and 
not  by  donation  from  the  generosity  of  the 
gorefnment,— that  is,  by  purchase. 

Avegno  t.  Sehmidt^n  U.  8.  2W  (28:  976); 
8kidd9  T.  8hif,  124  U.  8.  851  (81:  445). 

It  wasdedded  by  this  oourt  in  Ths  Proteetar, 
70 U.  a  12  WalL  100(20:  468);  BiaUr.  Brown, 
82  U.  8.  15  Wall  177  (21:  128);  U.  B.  t. 
Tkamai,  82  U.  8. 15  WaU.  887  (21:  80);  Adoer 
T.  Altton,  82  U.  8. 15  Wall.  557  (21: 284),— that 
the  war  legally  ended  on  April  2,  1866. 

The  President  has  the  constitutional  power 
to  grant  reprieres  and  pardons  for  offenses 
agunst  the  united  States,  except  in  oases  of 
impeachment 

%ung  T.  U.  A  07  U.  a  80,  66,  68  (84:  002, 
000.  idSO). 

The  law  makes  the  proof  of  pardon  a  com- 
plete substitute  for  proof  that  he  gave  no  aid 
or  comfort  to  the  rebellion. 

lb  parU  Oartand,  71  U.  a  4  WaU.  880  (18: 
870);  Armstrang's  P&undrv,  78  U.  8.  6  WalL 
766  (18:  882);  Pade^fardt$  (kue,  76  U.  8.  0 
WalL  581  (10:  788);  KMn'i  CW  80  U.  8.  18 
Wan.  150  (20:  527);  Parwud^B  Cam,  80  U.  8. 
18  WaU  156  (20:  646);  Mr$,  Armttron^s  Cote, 
80  U.  a  18  WalL  154  (20:  614);  CaHide  v.  tf. 
&  88  U.  a  16  WalL  147  (21:  426);  Opinions 
of  Attys-Cknl  vol.  8,  p.  201;  OAom  v.  /7.  a  01 
U.  a  474  (28:  888);  KnoU  v.  V,  8.  VS  U.  8. 
140(24: 442);  Hari  v.  U.  B,  118  U.  8.  62  (80: 06). 

After  condemnation  the  fee  remains  in  the 
offender. 

Hancock  v.  Bewriy,  6  B.  Mon.  (Ky.)  581;  Bar- 
land'9  Que, 4  Mason,  174;  WindiorT.  McVeigh, 
08  U.  8.  288  (23:  017);  Burbank  v.  (hnrad,  06 
U.  a  206  (24:  781);  Kirk  v.  Xyiki,  106  U.  S. 
815  (27:  108);  WapUs  v.  /Fays.  108  U.  8.  6  (27: 
682);  JSspartc  Lange,  85  U.  8.  18  Wall.  177, 
178  (21:  870);  Dap  v.  Mtcou,  85  U.  8.  18  WaU. 
156(21:  860);  BigOow  v.  fbrrcrt,  76  U.  S.  0 
WalL  880  (10:  606). 

If  his  cieditors  had  rights  qpon  the  property 
they  could  enforce  those  rights  in  the  courts  \ij 
compulsory  process  after  the  confiscation. 

(yaims  qf  Mareuard^  U.  fe.  20  WaU.  114 
(22:  827);  Waplm  v.  nay$,  108  U.  8.  6  (27: 
682). 

Mernr:  Edmr  H.  Famur  and  Bmmt  B, 
Krutt»ekniU,ioT  defendants  in  error: 

llie  heirs  of  one  whose  property  was  confis- 
cated talte  tlie  property  at  nis  death  by  inheri- 
uooe,  thoo£h  their  ancestor  was  not  seised 
thereof  at  the  time  of  his  death. 

IM  U.S. 


WaOach  V.  Vam  Biiwiek,92  U.  8.  202(28: 
478);  Oh4vtrai8  v.  6Mff,  02  U.  8.  214  (28: 
478):  ifi^mmefv.  U,  8, 01 U.  8. 21(28: 108);  m$ 
T.  WaaeU.  04  U.  8.  711  (24:  807);  French  v. 
Wade,  102  U.  8.  182  (26:  44);  Ategno  v. 
BehfMdt,  118  U.  a  208  (28:  076);  BhUde  r. 
6h4f,  124  U.  8.  851  (81:  445). 

He  was  entirely  disseised  by  the  oonfiscatioa 
of  the  whole  estate,  and  they  were  authorized 
to  take  this  whole  estate,  at  his  death,  as  his 
heirs,  by  descent,  although  there  was  no  seisin 
in  him  at  the  time  of  his  death. 

Knote  V.  U,  A05  U.  8. 158  (24:  448);  Oebam 
T.  U.  A  01  U.  a  474  (28:  888). 

Mr,  Ju$tiee'BT9Mmj  delivered  the  opinloo 
of  the  court: 

This  was  an  action  brought  bv  Mfllard  Boa- 
worth  and  Charles  H.  Bosworth,  only  surviv- 
ing children  of  A.  W.  Bosworth,  deceased,  to 
recover  possession  of  one  undivided  sixth  part 
of  a  certain  tra^  of  land  in  New  Orleans, 
which  formeriy  belonged  to  their  said  father. 
The  petition  sUtes  that  the  latter  having  taken 
part  in  the  war  of  the  rebellion,  and  done  ads 
which  made  him  liable  to  the  penalties  of  the 
Confiscation  Act  of  Julv  17th,  1862,  the  said 
one-sixth  part  of  said  land  was  seized,  con- 
demned and  sold  under  said  Act.  and  purchased 
by  one  Burbank  in  May,  1865;  that  the  said 
A.  W.  Bosworth  died  on  the  11th  day  of  Oc- 
tober, 1885;  and  that  (he  plaintiffs,  upon  his 
deaths  became  the  owners  in  fee  simple  of  the 
said  onesixth  part  of  said  property,  of  which 
the  defendanto.  The  DUnois  Central  Railroad 
Company,  were  in  possession. 

The  Company  filed  an  answer,  setting  up 
Tsrious  defenses;  amongst  other  things  triKdng 
title  to  themselves  from  the  said  A.  W.  Bon- 
worth,  by  virtue  of  an  act  of  sale  executed  by 
him  and  his  wife,  before  a  notary  public,  on 
the  28d  day  of  September,  1871,  diiiposing  of 
all  their  interest  in  thepremises.  with  full  cov- 
enant of  warranty.  They  further  aUege  that 
said  Bosworth  had,  before  said  act  of  sale,  not 
only  been  included  In  the  general  amnesty 
proclamation  of  the  President,  issued  on  tl>e 
25th  of  December,  1868,  but  had  received  a 
special  pardon  on  the  2d  of  October,  1(^65,  and 
had  taken  the  oath  of  allegiance,  and  complied 
with  aU  the  terms  and  conditions  necessary  to 
be  restored  to.  and  reinvested  with,  aU  (he 
rights,  franchises  and  privileges  of  citizenship. 

The  parties,  having  waived  a  trial  by  jury, 
submitted  to  the  court  an  agreed  statement  of 
facts  in  (he  nature  of  a  special  verdict,  upon 
which  the  court  gave  Judmuent  in  favor  of  the 
plaintiffs.  To  thAt  Judgment  the  preMnt  writ 
of  error  Is  brought 

Those  portions  of  the  statement  of  facts 
which  are  deemed  material  to  the  decision  of 
the  case  are  as  follows,  to  wit: 

1st.  The  ^aintiffs,  MOlard  Bosworth  and 
Charies  H.  Bosworth.  are  the  only  surviving 
legitimate  chUdren  of  Abel  Ware  Bosworth, 
wbo  died  intestate  In  the  C^ty  of  New  Orleans 
on  the  eleventh  day  of  Octolier,  18B5.  and  have 
accepted  his  soocession  with  beneiSt  of  in- 
ventory. 

2d.  By  act  before  Bdwaid  Banett,  notary, 
on  the  kMi  day  of  April,  I860,  Abd  Ware 
Bosworth  pardias»4  from  u.  W.  Pslfr^y  and 
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others  a  one-tbird  ondiTided  interest  in  fee- 
simple  title  and  full  ownership  in  and  to  the 
property  described  in  the  pedtloo  of  the  plain- 
tiffs in  this  cause. 

8d.  On  the  breaking  out  of  the  war  between 
the  States  Abel  W.  Bosworth  entered  the  Con- 
federate army  and  bore  arms  against  the  gOT- 
emment  of  the  United  States  from  about  March, 
1861.  untU  Apnl,  1866. 

4th.  Under  and  by  virtue  of  the  Ck)nflscation 
Act  of  the  United  States,  approved  July  17th, 
1863,  and  the  joint  resolution  contemporary 
therewith,  the  said  property  was  seized  by  the 
proper  officer  of  the  United  States,  and  on  the 
sOth  day  of  January,  1865,  a  libel  of  informa- 
tion was  filed  against  the  said  property  as  the 
property  of  A.  W.  Bosworth.  in  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Into  these  proceedinffslntervened  Mrs.  Rachel 
MatUda  Bosworth,  wife  of  said  Abel  Ware 
Bosworth,  to  protect  ^er  community  interests 
in  said  property,  and,  after  due  proceedings 
had,  the  said  court  entered  a  decree  of  con- 
demnation as  to  A.  W.  Bosworth  and  a  decree 
in  favor  of  Mrs.  Rachel  Matilda  Bosworth, 
recognizing  her  as  the  owner  of  one  half  of 
said  one-third  undivided  interest  in  and  to  said 
property. 

A  tenditione  esBvanoi  in  due  form  of  law 
issued  to  the  marshal  for  the  sale  of  said  prop- 
erty imder  said  decree,  and  at  said  sale  "sll  the 
right,  title  and  interest  of  A.  W.  Bosworth  in 
and  to  the  one  undivided  tbird  part  of  said 
property"  (reserving  to  Mrs.  Rachel  M.  Bos- 
worth her  rights  therein,  as  per  order  of  the 
court)  was  adjudicated  on  the— day  of  the 
month  of  May,  1865,  to  £.  W  Burbank  for 
the  price  and  sum  of  $1,700,  and  the  marshal 
executed  a  deed  in  due  form  of  law  to  said 
Burbank  for  the  same. 

6th.  That  on  the  second  day  of  October. 
1865,  Andrew  Johnson,  President  of  the  United 
States,  granted  to  said  A.  W.  BosworUi  a  spe- 
cial paraon,  a  duly  certified  copy  of  which, 
together  with  the  written  acceptance  by  said 
Bosworth  thereof,  is  hereto  annexed,  made 
part  of  this  statement  of  facts,  and  marked 
^'Document  *A.' " 

7th.  That  on  the  28d  day  of  September, 
1871,  by  act  before  Andrew  Hero,  Jr.,  notary 
public,  the  said  A.  W.  Bosworth  and  Mrs. 
Rachel  Matilda  Bosworth,  his  wife,  sold,  as- 
si^ed  and  transferred  to  Samuel  H.  Edgar, 
with  full  warranty  under  the  laws  of  Louisiana, 
all  their  right,  title  and  interest  in  and  to  the 
said  property,  includinfi^  the  one-sixth  undivided 
interest  claimed  in  thu  suit  by  the  plaintiffs 
and  described  in  the  petition,  for  the  price  and 
sum  of  eleven  thousand  six  hundred  and  sixty- 
six  ^MfA  dolkrs. 

8th.  That  on  the  18tb  day  of  December.  1872, 
the  said  E.  W.  Burbank.  by  act  before  the  same 
notary,  transferred  all  bis  risbt.  title  and  in- 
terests in  the  nature  of  a  quit-claim  to  S.  H. 
Edgar  aforesaid  for  the  price  and  sum  of  five 
thousand  one  hundred  dollars. 

9th.  That  the  said  S.  H.  Edgar,  by  act  exe- 
cuted before  Cbarles  Nettleton,  a  duly  author- 
ized commissioner  for  Louisiana  in  Kew  York 
City,  on  the  10th  day  of  October,  1873,  and 
duly  recorded  in  the  office  of  the  register  of 
conveyances  for  the  Parish  of  Orleans  on  the 
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80th  day  of  October,  1872,  sold  and  transferred 
the  same  property,  with  fuU  warranty  under 
the  laws  of  Louisiana,  unto  the  INew  Orleans, 
Jaclsson  and  Great  Northern  Railroad  Com- 
pany. 

10th.  That  by  various  transfers  made  since 
said  date,  as  set  forUi  in  the  answers  filed  in 
this  suit,  the  said  property  has  come  into  the 
possession  of  the  Chicago,  St.  Louis  and  New 
Orleans  Railroad  Company,  who  has  leased 
the  same  to  the  Dlinois  Central  Railroad  Com- 
pany, which  said  Company  holds  said  property 
under  said  lease. 

14th.  It  is  further  agreed  as  a  part  of  this 
statement  of  facts  that  the  President  of  the 
United  States  on  the  26th  day  of  December, 
1868,  issued  a  general  amnesty  proclamation, 
and  the  terms  of  said  proclamation  as  found 
in  the  Statutes  at  Large  of  the  United  States 
are  made  part  of  this  statement  of  facts. 

The  following  is  a  copy  of  the  special  pardon 
(Document  A),  referrea  to  in  the  statement  of 
facts,  and  of  the  written  acceptance  thereof, 
to  wit: 

Andrew  Johnson,  President  of  the  United 
States  of  America,  to  all  to  whom  these  pres- 
ents shall  come^greeting: 

Whereas  A.  W.  Bosworth,  of  New  Orleans 
Louisiana,  by  taking  part  in  the  late  rebellion 
against  the  government  of  the  United  States, 
has  made  himself  liable  to  heavy  pains  and 
penalties; 

And  whereas  the  circumstances  of  his  case 
render  him  a  proper  object  of  executive 
clemency: 

Now,  therefore,  be  it  known  that  I,  Andrew 
Johnson,  President  of  the  United  States  of 
America,  in  consideration  of  the  premises, 
divers  other  good  and  sufficient  reasons  to  me 
thereunto  moving,  do  hereby  grant  to  the  said 
A.  W.  Bosworth  a  full  pardon  and  amnesty 
for  all  offenses  by  him  committed,  arising  from 
participation,  direct  or  implied,  in  the  said  re- 
bellion, conditioned  as  follows: 

1st.  This  pardon  to  be  of  no  effect  until  the 
said  A.  W.  Bosworth  shall  take  the  oath  pre- 
scribed in  tbe  proclamation  of  the  President, 
dated  May  20th,  1865. 

2d.  To  be  void  and  of  no  effect  if  the  said 
A.  W.  Bosworth  shall  hereafter  at  any  time 
acmdre  any  property  whatever  in  slaves  or 
make  use  of  slave  labor. 

8d.  That  the  said  A.  W.  Bosworth  first  pay 
all  costs  which  may  have  accrued  in  any  pro- 
ceedings instituted  or  pending  against  his  per- 
son or  property  before  the  date  of  the  accept- 
ance of  this  warrant. 

4th.  That  the  said  A.  W.  Bosworth  shall 
not.  by  virtue  of  this  warrant,  claim  any  prop- 
erty or  the  proceeds  of  any  property  tnat  has 
been  sold  by  tbe  order.  Judgment  or  decree  of 
a  court  under  the  Confiscation  Laws  of  the 
United  States. 

6th.  That  tbe  said  A.  W.  Bosworth  shall 
notify  the  Secretary  of  State,  in  writing,  tbat 
he  has  received  and  accepted  the  foregoing 
pardon. 

In  testimony  whereof  I  have  hereunto  signed 
my  name  ana  caused  the  seal  of  the  Umted 
States  to  be  affixed. 

Done  at  tbe  City  of  Washington  this  second 
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day  of  OdolMr,  A.  D.  1865,  and  of  the  Inde- 
pendonca  of  tba  Unitad  Stataa  the  oioetieth. 

Andrew  Joboson. 
Br  the  Pieddant:  Wmiam  H.  Seward, 

[Seal.]  Becrelary  of  State. 

Waabiogtoo,  D.  0.,  October  5tb,  1865. 
Honorable  William  H.  Seward,   Secretary 
of  SUte. 

Sir:  I  ba*:e  the  honor  to  acknowledge  the 
lecetot  of  the  Preridenfa  warrant  of  pardon, 
bearing  date  October  2d,  1865.  and  hereby 
aignify  my  acceptance  of  the  same  with  all  the 
c^idiuont  therdn  ipedfied. 

I  am,  fir,  yoor  obedient  serrant, 

A.  W.  fioaworth. 

The  proclamation  of  general  amnesty  and 
\97]  pardon  issued  on  the  25Ui  day  of  December, 
1M8,  referred  to  in  the  last  article  of  the  state- 
ment of  facts,  is  found  in  Tolume  15,  pp.  711, 
719,  of  the  Statutes  at  Large.  After  ^r4erring 
to  sereral  previous  proclamations,  it  proceeds 
as  follows,  to  wit:  "And  whereas,  the  author- 
ity of  the  federal  goTemment  having  been  re- 
established in  all  the  Sutes  and  Territories 
within  the  Jurisdiction  of  the  United  SUtes,  it 
is  beUered  that  such  prudential  reservations 
and  exceptions  as  at  the  dates  of  said  several 
proclamations  were  deemed  necessary  and 
proper  may  now  be  wiaely  and  Justly  relin- 
quished, and  that  a  universal  amnesty  and 
pardon  for  participation  in  said  rebellion  ex- 
tended to  all  who  have  borne  any  part  therein 
will  lend  to  secure  permanent  peace,  order  and 
prosperity  throughout  the  land,  and  to  renew 
and  fully  restore  confidence  and  fraternal  feel- 
ing among  the  whole  people,  and  their  respect 
for  and  attachment  to  the  national  government, 
designed  by  its  patriotic  founders  for  the  gen- 
eral good:— Now,  therefore,  be  it  known  that 
I,  Andrew  Johnson,  President  of  the  United 
States,  by  virtue  of  the  power  and  authority 
in  me  Tested  l^  the  Constitution,  and  in  tlie 
name  of  the  sovereign  people  of  the  United 
States,  do  hereby  proclaim  and  declare  uncon- 
ditiooally,  and  without  reservation,  to  all  and 
to  every  person  who  directly  or  indirectly  par- 
tidpateid  in  the  late  insurrection  or  rebellion, 
a  full  pardon  and  amnesty  for  the  offense  of 
treason  against  the  United  States,  or  of  adher- 
ing to  thdr  enemies  durinff  the  late  dvil  war. 
with  restoration  of  all  rinits,  privileges  ana 
immunities  under  the  C^utitution  and  the 
laws  which  have  been  made  in  pursuance 
thereof 

The  principal  queadon  raised  in  the  present 
;aae  ia,  whether,  by  the  effect  of  the  pardon 
aod  amnesty  granted  to  A.  W.  Bosworth  by 
Iba  ipedal  pardon  of  October.  1865,  and  the 
fe»«»ral  prodamatioo  of  anmesty  and  pardon 
I  lOOJ  of  December  25th,  1868.  he  was  restored  to 
the  control  and  power  of  disposition  over  the 
fee-simple  or  naked  property  in  reversion  ex- 
pectant upon  the  temunation  of  the  confiscated 
estate  in  the  property  in  dispute.  The  queatlon 
of  the  effect  of  psirdon  and  amnesty  on  the 
destination  of  the  remaining  estate  of  the  of- 

• '    fender,  still  outstanding  after  a  confiscation  of 

the  property  during  his  natural  Uf e,  has  never 
been  settled  by  this  court.  That  the  guilty 
party  had  no  oontrol  over  it  In  the  absence  of 
such  pardon  or  amnesty,  has  been  frequently 
decided.     WaOaeh  v.  fan  Bimaick,  «l  U  & 

uses.  U.S.,  Book  88. 


802  [28:  4781:  O/Utfrata  t.  AA<#,  92  U.  S.  214 
[28:  478]:  Pik$  v.  Wa$$eii,  24  U.  8.  711  [24: 
807];  Iiy^neh  v.  Wade,  102  U.  8.  182  [26:  441; 
and  see  Av^mo  v.  Schmidt,  118  U.  S.  298  [28: 
976]:  SMMt  v.  Shiff.  124  U.  8.  851  [81:  445]. 
But  it  has  been  ressrded  as  a  doubtful  question, 
what  became  of  the  fee,  or  ultimate  estate,  after 
the  confiscation  for  life.  "We  are  not  called 
upon,"  said  JtuHce  Strong,  in  WaUaeh  v.  Van 
Huwiek,  "to  determine  whe^  the  fee  dwella 
during  Uie  continuance  of  the  interest  of  a  pur- 
chaser at  a  confiscation  sale,  whether  in  the 
United  States,  or  in  the  purchaser,  subject  to  be 
defeated  by  the  death  of  the  offenoer."  (92 
U.  S.  212  [iSATt].)  It  has  also  been  suggested 
Uist  the  fee  remained  in  the  person  whose  estate 
was  confiscated,  but  without  any  power  in  him 
to  dispose  of  or  control  it. 

Perhaps  it  is  not  of  much  consequence  which 
of  these  theories,  if  either  of  tnem,  is  the 
true  one;  the  important  point  being,  that 
the  remnant  of  tbe  estate,  whatever  Its  nat- 
ure, and  wherever  it  went,  was  never  bene- 
ficially disposed  of,  but  remained  (so  to  speak) 
in  a  state  of  suspended  animation.  Both  the 
common  and  the  civil  laws  furnish  analogies 
of  suspended  ownership  of  estates  which  may 
help  us  to  a  proper  conception  of  that  now 
under  consideration.  Blackstonesays:  "Some- 
times the  fee  may  be  in  abeyance,  that  is  (as 
the  word  signifies)  in  expectation,  remembrance 
and  contemplation  of  law,  there  being  no  per- 
son in  4i$e  in  whom  it  can  vest  and  abide; 
though  the  law  considers  It  as  always  poteo- 
tisUy  existing,  and  readv  to  vest  when  a  proper 
owner  appears.  Thus  in  a  grant  to  John  for  w 
life,  ana  afterwards  to  the  heirs  of  Richard, 
the  inheritance  is  plainly  neither  granted  to 
John  nor  Richard,  nor  can  it  vest  in  the  heirs 
of  Richard  till  his  death,  nam  nsmQ  e$t  hmre$  rioi] 
tiwntii;  it  remains,  therefore,  in  waiting  or 
abeyance  during  the  life  of  Richard."  2  Black. 
Com.  107.  In  the  dvil  law,  the  legal  con- 
ception is  a  little  different  Pothiersays:  "Tbe 
dominion  of  property  (or  ownership),  the  ssme 
as  all  other  rights,  as  well  in  re  9a  ad  rem, 
necessarily  supposes  a  person  in  whom  the 
right  subsists  and  to  whom  it  belongs.  It  need 
not  be  a  natural  person;  it  may  beloog  to  cor- 
porationa  or  communities,  which  have  onlv  a 
dvil  and  intellectual  exiBtence  or  personality. 
When  an  owner  dies,  and  no  one  will  accept 
the  succession,  this  dormant  succession  {eucee^* 
eion  Jaeente)  te  considered  as  being  a  dvil  per- 
son snd  as  Uie  continuation  of  that  of  tbe  de- 
ceased; and  in  this  fictitious  person  subsists  the 
dominion  or  ownership  of  wbstever  belonged 
to  the  deceased,  the  same  as  all  other  active 
and  passive  rights  of  the  deceased;  hareditae 
Jaeene  pereonm  d^neti  locum  ebtinet,"  Droit 
de  Domalne  de  PropriM,  chap.  L  15. 

But,  as  already  intimated,  it  is  not  necessary 
to  be  over  curious  about  the  intermediate  state 
In  which  the  dlsemtxxiied  shade  of  naked 
ownership  may  have  wandered  during  the 
period  of  itsamblguoua  existence.  It  Is  enough 
to  know  that  It  was  ndther  annJhilatfd.  nor 
oonflacated,  nor  appropriated  to  any  thlidparty. 
The  owner,  as  a  punishment  for  his  oifenseS| 
waa  disabled  from  exerdsing  any  acts  or 
ownership  over  It,  and  no  power  to  exerdsa 
such  acta  waa  given  to  any  other  peraon.  At 
his  death,  if  not  before,  toe  period  of  soqwa- 
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tion  comes  to  an  end,  and  the  estate  revives  and 
devolves  to  his  heirs  at  law.  In  Ategno  v. 
Schmidt  et  oL  118  U.  8.  298  [38:  976],  and  in 
Shields  V.  Shiff,  124  U.  8.  851  gl:  445],  this 
court  held  that  the  heirs  of  the  offender,  at  his 
death,  take  bv  descent  from  him,  and  not  by 
gift  or  grant  from  the  government  They  are 
not  named  in  the  Confiscation  Act,  it  is  true, 
nor  in  the  joint  resolution  limiting  its  operation. 
The  latter  merelv  says,  "nor  shall  any  punish- 
ment or  proceedings  under  said  Act  be  so  con- 
strued as  to  work  a  forfeiture  of  the  real  estate 
of  the  offender,  beyond  his  natural  life."  The 
court  has  construed  the  effect  of  this  language 
to  be,  to  leave  the  property  free  to  descend  to 
the  heirs  of  the  guilty  party.  Bigelow  v.  For- 
rtit,  76  U.  8.  9  WaU.  &9  m-.  696];  WaOaeh 
V.  Van  JUMDiek,  92  U.  8.  202,  210  [28:  478]. 
Mr,  Justice  Strong,  in  the  latter  case,  speas- 
ing  of  the  constitutional  provision  that  no  at- 
tamder  of  treason  should  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of 
the  person  attainted  (which  pronsion  was  the 
ffround  and  cause  for  passing  the  joint  resolu- 
uon  referred  to),  said:  "No  one  ever  doubted 
that  it  was  a  provision  introduced  for  the  bene- 
fit of  the  children  and  heirs  alone;  a  decla- 
ration that  the  children  should  not  bear  the 
iniquity  of  the  fathers." 

But,  although  the  effect  of  the  law  was  to 
hold  the  estate,  or  naked  ownership,  in  a  state 
of  suspension  for  the  benefit  of  the  heirs,  yet 
they  acquired  no  vested  interest  in  it;  for,  un- 
til the  death  of  the  ancestor,  there  is  no  heir. 
During  his  life  it  does  not  appear  who  the  heirs 
will  be.  Heirs  apparent  have,  in  a  special  case, 
been  received  to  intervene  for  the  protection  of 
the  property  from  spoliation.  Pike  v.  WaeseU, 
94  U.  8.  711  [24:  807].  This  was  allowed  from 
the  necessity  of  the  case,  arising  from  the  fact 
that  the  ancestor's  disability  prevented  him 
from  exercising  any  power  over  the  property 
for  its  protection  or  otherwise,  and  no  other 
persons  but  the  heirs  apparent  bad  even  a  oon- 
ungent  interest  to  be  protected. 

It  would  seem  to  follow  as  a  logical  conse- 
quence from  the  decisions  in  Avegno  v.  Schmidt 
and  Shields  v.  S/iiff,  that  after  the  confisca- 
tion of  the  property  the  naked  fee  (or  the 
naked  ownership,  as  denominated  in  the  civil 
law),  subject,  for  the  lifetime  of  the  offender, 
to  the  interest  or  iisufruct  of  the  purchaser  at 
the  confiscation  sale,  remained  in  the  offender 
himself;  otherwise  how  could  his  heirs  take  it 
from  him  by  inheritance?  But,  by  reason  of 
his  disability  to  dispose  of  or  touch  it,  or  affect 
it  in  any  manner  whatsoever,  it  remained,  as 
before  stated,  a  mere  dead  estate,  or  in  a  con- 
dition of  suspended  animation.  We  think 
that  this  is,  on  the  whole,  the  most  reasonable 
view.  There  is  no  corruptioo  of  blood;  the 
offender  can  transmit  by  descent;  his  heirs 
take  from  him  by  descent;  whv,  then,  is  it  not 
most  rational  to  conclude  that  the  dormant  and 
suspended  fee  has  continued  in  him? 

>iow,  if  the  disabilities  which  prevented 
such  person  from  exercising  any  power  over 
this  suspended  fee,  or  nak^  property,  be  re- 
moved by  a  pardon  or  amnesty, — so  removed 
as  to  restore  him  to  all  his  rights,  privileges  and 
immunities,  as  if  be  had  never  offended,  except 
as  to  those  things  which  have  become  vested  in 
other  persons,— why  does  it  not  restore  him  to 
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the  control  of  his  property  so  far  as  the 

has  never  been  forfeited,  or  has  never  heccmn 
vested  in  another  person?  In  our  judffment  ft 
does  restore  him  to  such  control.  In  the  opin- 
ion of  the  court  in  the  case  of  Ex  parte  Oar^ 
land,  71  Q.  8.  4  Wall.  888,  880  [18:  866,870], 
the  effect  of  a  pardon  is  stat^  as  follows,  to 
wit:  "A  pardon  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of  the 
offender;  and,  when  the  pardon  is  full,  it  re- 
leases the  punishment  and  blots  out  of  existence 
the  guilt,  so  that  in  the  eve  of  the  law  the  of- 
fender  Ib  as  innocent  as  if  he  had  never  com- 
mitted the  offense.  II  granted  before  convic- 
tion, it  prevents  any  of  the  penalties  aiul 
disabilities  consequent  upon  conviction  from 
attaching;  if  mnted  after  conviction,  it  re- 
moves the  penalties  and  disabilities,  and  restores 
him  to  all  his  civil  rights;  it  makes  him,  as  it 
were,  a  new  man,  and  gives  him  a  new  credit 
and  capacity.  There  is  only  this  limitation  to 
its  operation:  it  does  not  restore  ofl9ces  for- 
feited, or  property  or  interests  vested  in  otheia 
in  consequence  of  the  ocvviction  and  jodg^ 
ment." 

The  qualification  in  the  last  sentence  of  this 
extract,  that  a  pardon  does  not  affect  vested  in- 
terests, was  exemplified  in  the  case  of  Semmeg 
V.  United  States,  91  U.  8.  21  [28:  198],  where 
a  pardon  was  held  not  to  interfere  with  the 
rjmi  of  a  purchaser  of  the  forfeited  estate, 
l^e  same  doctrine  had  been  laid  down  in  Tks 
OonfUcation  Cases,  87  IT.  8.  20  Wall.  92, 113 
118  [22:  820,  824,  m).  It  was  distincUy  re- 
peated and  e  jrolained  in  Knote  v.  United  /SSaies, 
96  U.  8. 149  [24:  442].  In  that  case  property 
of  the  claimant  had  been  seized  by  the  author* 
ities  of  the  United  8tates  on  the  nound  of 
treason  and  rebellion;  a  decree  of  condemnation 
and  forfeiture  had  been  passed,  the  property 
sold,  and  the  proceeds  paid  into  the  treasury. 
The  court  decided  that  subsequent  pardon  and 
amnesty  did  not  have  the  effect  of  restoring  to 
the  offender  the  rio^ht  to  these  proceeds.  Tney 
had  become  absolutely  vested  In  the  UnUecl 
States,  and  could  not  be  devested  by  the  par- 
don. The  effect  of  a  pardon  was  so  fully 
discussed  in  that  case  that  an  extract  from  the 
opinion  of  the  court  will  not  be  out  of  place 
here.  The  court  say:  *'A  pardon  is  an  act  of 
grace  by  which  an  offender  is  released  from 
the  consequences  of  his  offense,  so  far  as  such 
release  is  practicable  and  within  control  of  the 
pardoning  power,  or  of  ofilcers  under  its  di- 
rection. It  releases  the  offender  from  all  disa- 
bilities imposed  by  the  offense,  and  restores  to 
him  aU  his  civil  rights.  In  contemplation  of 
law,  it  so  far  blots  out  the  offense  that  after- 
wards it  cannot  be  imputed  to  him  to  prevent 
the  assertion  of  his  legal  rights.  It  gives  to 
him  a  new  credit  and  capaaty,  and  rehabili- 
tates him  to  that  extent  in  his  former  position. 
But  it  does  not  make  amends  for  the  past.  It 
affords  no  relief  for  what  has  been  suffered  by 
the  offender  in  his  person  bv  imprisonment, 
forced  labor  or  otherwise;  it  does  not  give 
compensation  for  what  has  been  done  or  suf- 
fered, nor  does  it  impose  upon  the  government 
any  obligation  to  give  it  The  offense  bdnr 
esubUsbed  by  judicial  proceedings,  that  whk£ 
has  been  done  or  suffered  wbUe  tbev  were  in 
force  is  presumed  to  have  been  rightfully  done 
and  justly  suffered,  and  no  satisfaction  for  11 
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can  be  reooiTed.    Neither  does  the  pardon  af- 
fect any  ngbts  which  have  Tested  in  others 
directly  by  the  execution  of  the  Judgment  for 
the  offeDse,  or  which  have  been  acquired  by 
otheis  whilst  that  Judgment  was  in  force.    If, 
for  example,  by  the  judgment,  a  sale  of  the  of- 
fender's propeitj  has  beien  had,  the  purchaser 
wiQ  bold   the   property  notwithstanding  the 
subseqneDt  pardon.    And  if  the  proceeds  of 
the  sale  have  been  paid  to  a  party  to  whom  the 
law  has  assigned  them,  they  cannot  be  subse- 
quently reached  and  recoyered  by  the  offender. 
.  .  .  do  also  if  the  proceeds  haye  been  paid  into 
the  treasury,  the  right  to  them  has  so  far  be- 
come yesteid  in  the  United  States  that  they  can 
only  be  secured  to  the  former  owner  of  the 
TOoperty  through  an  Act  of   Congress.  .  .  . 
where,  bcrweyer,  property  condemned,  or  its 
proceeds,  haye  not  thus  yested,  but  remain  un- 
der contnd  of  the  executiye.  or  of  ofBcers  sub- 
ject to  his  orders,  or  are  in  custody  of  the 
judicial  tribonals,  the  property  will  be  restored 
or  its  proceeds  deliyered  to  the  original  owner, 
npon  bis  full  pardon." 

The  last  portion  of  the  aboye  extract  was 
Justified  by  the  decision  In  the  case  of  Arm- 
anmg'$  Foundry,  78  U.  8.  6  Wall.  766  [18:882], 
where  a  pardon  was  receiyed  by  Armstrong 
after  his  foundry  had  been  seized,  and  whilst 
woceedings  were  pending  for  its  confiscation. 
He  was  eyen  allowed  to  plead  the  full  pardon 
u  new  matter  in  this  court  whilst  the  case  was 
pendinff  on  appeal;  and  the  court  held,  and 
decided,  that  this  pardon  relieyed  him  of  so 
mnch  of  the  penalty  as  accrued  to  the  United 
States,  without  any  expression  of  opinion  as 
to  the  rights  of  th^  informer. 

The  citations  now  made  are  su£9cient  to  show 
the  true  bearing  and   effect  of   the   pardon 
granted  to  Bosworth,  and  of  the  general  pro- 
damation  of  amnesty  as  applied  to  him.    The 
property  in  question  had  neyer  yested  in  any 
perK>n   when  these  acts  of    ffrace  were  per- 
formed.    It   had  Dot  eyen    oeen    forfeited. 
Nothing  but  the  life  interest  had  been  for- 
fdted.    His  power  to  enic^  or  dispose  of  it 
ivaa  simply  suspended  by  his  disabihty  as  an 
offender  against  the  «)yemment  of  the  United 
States.     This   disability  was   a  part  of   his 
punishment    It  seems  to  be  perfectly  clear, 
therefore,  in   the  light  of  the  authorities  re- 
ferred to,  that  when  his  guilt  and  the  punisb- 
tnent  therefor  were  expunged  by  his  pardon 
this  disability  wasremoyed;  in  being  restored 
to  all  his  riehts,  priyileges  and  immunities,  he 
^as  restorea  to  the  control  of  so  much  of  his 
property  and  estate  as  had  not  become  yested 
dtber  in  the  goyemment  or  in  any  other  per- 
WB— especial^^  that  jwirt  or  quality  of  his"  es- 
M]   tate  which  had  neyer  been  forfeited,  namely, 
the  oaked  residuary  ownership  of  the  property, 
subject  to  the  usufruct  of  the  purchaser  under 
the  confiscation  proceedings. 

This  result,  howeyer,  does  not  depend  upon 
^^  hypothesis  that  the  dead  fee  remained  in 
BosworOi  after  the  confiscation  proceedings 
^k  place;  it  is  equally  attained  if  we  suppose 
^ U^e  fee  was  innubibm,  or  that  it  deyolyed 
to  the  goyemment  for  the  benefit  of  whom  it 
inight  concern.  We  are  not  trammelled  by 
^  technical  rule  of  the  common  or  the  ciyU 
aw  00  the  subject  The  statute  and  the  In- 
WDces  deriyable  therefrom  make  the  law  that 


controls  it.  Regarding  the  substance  of  things 
and  not  their  form,  the  truth  is  simply  this:  a 
portion  of  the  estate,  limited  in  time,  was  for- 
feited; the  residue,  expectant  upon  the  expira- 
tion of  that  time,  remained  untouched,  undis- 
posed of— -out  of  the  owner's  power  and  control. 
It  is  true,  but  not  subject  to  any  other  person's 
power  or  control.  It  was  somewhere,  or  pos- 
sibly nowhere.  But  if  it  had  not  an  actual,  it 
had  a  potential,  existence,  ready  to  deyolye  to 
the  heirs  of  the  owner  upon  his  death,  or  to  be 
reviyed  by  any  other  cause  that  should  call  it 
into  renewed  yitality  or  enloyment.  The  re- 
moyal  of  the  guilty  party^s  disabilities,  the 
restoration  of  aS  his  rights,  powers  and  priyi- 
leges, not  absolutely  lost  or  vested  in  another, 
was  such  a  cause.  Those  disabilities  were  all 
that  stood  in  the  way  of  his  control  and  dispo- 
sition of  the  naked  ownership  of  the  property. 
Being  removed,  it  necessarily  follows  that  he 
was  restored  to  that  control  and  power  of  dis- 
position. 

It  follows  from  these  yiews,  that  the  act  of 
sale  executed  by  A.  W.  Bosworth  and  his  wife 
in  September,  1871.  was  effectual  to  transfer 
and  convey  the  property  in  dispute,  and  that 
the  Judgment  of  the  circuit  court  in  favor  of 
the  plaintiffs  below  (the  defendants  in  error) 
was  erroneous.  That  judgment  U  ihertfar$ 
reversed  and  the  cauee  remanded,  with  initrue- 
tiane  to  enter  judgment  for  the  dtfendante  below, 
the  now  plaintiffs  in  error, 

Mr.  Justice  Blatehford  did  not  sit  in  this 
case,  or  take  any  part  in  its  decision. 


UNITED  STATES,  Plff  in  Err., 

0. 

JOSEPH  STOWELL  bt  al..  Claimants, 

etc. 

(See  S.  C.  Keporter*s  ed.  1-20.) 

Statutes,  construction  of— forfeiture  of  property 
by  iUicit  distilling— innocent  mortgagee— per- 
sonal property  on  premises— forfeiture  of  title 
in  land—statutory  tranner — intermediate 
sales— butts,  malt,  hops,  boiler^  engine,  horses, 
etc.,  whenfoffeited— time  of  forfeiture— subse- 
quent deed-— prior  mortgage. 

L   Statutes  to  prevent  frauds  on  the  revenue  are 
to  be  fairly  oonstrued,  so  as  to  oany  out  the  In- 
tention of  the  Legislature. 
2.    By  the  Aot  of  1875,  the  following  property  is 
forfeited  for  llioft  distilling : 
First,  all  spirits,  wines,  stills  and  apparatus  for 
distilling  owned  by  the  illicit  distiller,  wherever 
found. 
8e(M}nd.  aU  the  above-named  articles,  and  all  per- 
sonal property  in  the  distillery  or  any  indosure 
connected  tberewitb,  by  whomsoever  owned. 
Third,  all  right  and  title  in  the  land  on  which  the 
distillery  is  situated,  of  the  niioit  distiller,  and 
of  every  person  who  has  consented  to  such  il- 
licit distiUlng. 
8.   The  lien  of  an  innooent  prior  mortgagee  or 
other  person  on  the  land  is  not  included  in  such 
forfeiture. 
4   By  section  8258,  Bey.  Stat.,  personal  property,  by 
whomsoever  owned,  in  the  possesBlon  of  the  illicit 
distiller,  or  found  upon  the  premises,  is  forfeited. 
8.   Section  8906,  Rey.  Stat,  only  forfeits  the  Utle  in 
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the  lind  of  the  distiller  and  of  anyone  who  par- 
tioipates  in  or  oonfents  to  the  cmrrying  on  of  the 
dlatillery. 
flL  The  forfeiture  it  oonsnmmated  immediately 
apon  the  oommi«ion  of  the  act  oanatng  it,  and 
eonstitatea  a  statutory  transfte,  at  that  time,  of 
the  right  to  the  property  to  the  United  States; 
and  the  judicial  oondemnation,  when  obtained, 
relates  back  to  that  time,  and  aToids  all  interme- 
diate sales  and  alienations,  even  to  purchasers  in 
good  faith. 

7.  Butts  sold  to  a  tiiird  person  before  any  oifense 
was  oommitted,  but  <m  the  premises  at  the  time  of 
the  commission  of  the  oifense  and  of  the  seisure, 
are  forfeited. 

a.  Mattand  hops  <m  the  premises  at  the  time  of  the 
commission  of  the  oifense  and  of  the  seisore  are 
forfeited,  although  sold  to  a  third  peison  after  the 
otfense  was  committed. 

H  Thesettingupof  a  stiU  on  mortgaged  land,  with 
the  mortgagor*s  knowledge  and  consent,  in  yiol^ 
lion  of  the  Internal  Revenue  Laws,  operated«from 
the  time  it  was  set  up,  as  a  statutory  oonveyance 
to  the  United  States  of  the  mortgagor's  title  and 
interest  in  the  land,  which  wasas  valid  and  effect- 
ual as  a  recoided  deed. 

10.  Hie  right  so  vested  in  the  United  States  could 
not  be  defeated  or  impaired  by  any  subsequent 
act  of  the  mortgagor ;  and  his  subsequent  deed  of 
the  land  to  the  mortgagee  passed  no  title  as 
against  the  intervening  right  of  the  United 
States:  nor  did  it  have  the  effect  of  merging  the 
.  mortgage  and  the  equity  of  redemption  in  one 
estate. 

IL  Where  the  illicit  distilling  was  not  carried  on 
with  the  knowledge  or  permission  of  the  prior 
mortgagee,  the  mortgage  is  valid  as  against  the 
United  States,  and  the  Judgment  of  oondemnation 
must  be  against  the  equity  of  redemption  only. 

U.  Boiler,  engine,  pump,  vat  and  tanks,  annexed 
to  the  land,  being  real  estate  and  covered  by  the 
mortgage,  and  not  used  with  the  distillery,  are,  as 
against  such  prior  mortgagee,  exempt  from  con- 
demoation ;  only  the  mortgagor's  interest  is  liable 
thereto. 

1&  florses,  wagons  and  harnesses,  sold  after  the 
forfeiture,  but  found  upon  the  premises  at  the 
time  of  the  seizure,  were  forfeited  under  said 
Statutes, 

[No.  167.] 

Bubmitted  Dee,  f ,  1889.  Deeded  Jan.  tO,  1890. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  iudgmeDt  dismissing  &d  information, 
as  to  certain  property,  filed  for  the  forfeiture  of 
property  for  violation  of  the  Statutes  of  the 
United  Stetes  against  illicit  distilling.  Be- 
versed. 

I    Statement  by  Mr,  Justice  Qrmfz 

This  was  an  information,  filed  November  18. 
1884,  under  ^g  8268  and  8805  of  the  Revised 
Statutes,  and  §  16  of  the  Act  of  February  8, 
1875,  chap.  86  (the  material  parts  of  which  are 
printed  in  the  margin*),  for  the  forfeiture  of 


property  particularly  deecrlbed  in  Ibe 
tion,  and  seized  bv  the  collector  of 
revenue  on  November  14,  1884,  and  iodudta 
Ut  All  the  right,  title  and  interest  of 
Dixon,  Eli  B.  BeUows  and  William  Stone  to 
lot  of  land  in  the  City  of  Lawrenoe,  with 
buildings  thereon.  2a.  A  copper  still,  a  b 
and  en^e,  a  pump,  vats  ana  tanks,  aind  otbet 
machinery  and  fixtures.  8d.  A  number  ol 
butts,  a  quaoti^  oC  malt  and  hops,  two  bonei 
and  wagons  and  baru^aes,  and  other  pasuiisl 
property.  • 

Joseph  Stowell  filed  a  claim  for  the  res!  ea- 
tate,  the  machinery  and  fixtures  (except  tbi 
still),  the  butts,  and  the  malt  and  hops;  sad 
Thomas  Bevington  filed  a  claim  for  the  nmes, 
wagons  and  harnesses. 

A  decree  was  entered  against  the  property 
not  claimed;  and  upon  a  trial  in  the  disuiot 
court  between  the  United  States  and  the  cUhn^ 
ants  the  only  evidence  introduced  was  an  agree- 
ment in  writing,  signed  by  the  ooonsd  w  sQ 
Uie  parties,  that  certain  facts  were  true,  which 
was,  in  substance,  as  follows: 

For  some  time  before  and  until  the  sosore, 
Dixon  carried  on  the  business  of  a  Inewer  oa 
the  premises,  which  consisted  of  a  three  story 
frame  building  and  adioining  sheds  with  doon 
between,  and  a  yard  connected  therewith. 
The  requirements  of  the  Internal  Revenue  Laws 
concerning  breweries  were  complied  with.  In 
the  latter  part  of  September,  1884,  Stone  sod 
Bellows,  with  Dixon's  knowledge  and  coosenlk 
set  up  in  the  third  story  of  the  principal  build- 
ing (which  story  was  not  used  in  the  brewing 
business,  except  as  the  lar:ge  tanks  used  fi 
brewing  reached  up  into  it)  a  oopper  sCUl, 
which  remained  in  position  and  in  ^oget  con- 
dition for  use  until  November  9,  1884,  aod 
with  which,  during  that  time,  two  hogriieads 
and  one  barrel  of  rum  were  made  from  molas- 
ses. The  still  was  not  registered  as  required  bj 
law;  no  bond  therefor  was  fiven;  no  goTem* 
ment  book  was  kept;  the  still  was  run  with  in- 
tent to  defraud  the  United  States  of  the  tax  on 
the  spirits  distilled,  ^d  the  United  SUtes  wen 
defrauded  of  that  tax.  It  did  not  Appear  that 
the  sheds  were  in  any  way  used  in  connection 
with  the  distiUery.  Dixon  continued  to  cany 
on  his  business  as  a  brewer  while  the  still  wsi 
being  used,  and  on  November  10  and  11  took 
down  and  removed  the  still. 

There  were  on  the  premises  a  large  bofl^  set 
in  brick,a  small  engine,  a  small  ptmip  and  laiige 
vats  and  tanks,  which  the  claimants  alleged  to 
be  real  estate,  but  which  the  United  States  ssr 
serted  to  be  fixtures.  It  was  admitted  that  s 
part  or  all  of  them  would  be  trade  fixtures  as 
between  landlord  and  tenant;  that  part  or  sL 
of  them  were  apparatus  used  in  the  brewery, 
and  such  as  might  properly  be  in  the  brewery; 
and  that  part  or  all  ot  them  were  used  as  ap- 
paratus for  the  illicit  distilling,  and  were  fit  to 
De  used  in  connection  with  the  stilL 


*By  Rev.  Stat.,  1 8S58,  '*every  person  havlnir  in  his 
poflsesslon  or  custody,  or  under  bis  control,  any  stUl 
or  distilllnflr  apparatus  set  up,  shall  register  the 
same  with  the  collector  of  the  district  in  which  It 
Is."  *'8tlll8  and  dlstillinff  apparatus  shall  be  regis- 
tered immediately  upon  their  being  set  up.  Bvery 
still  or  dtetillinir  apparatus  not  so  registered,  to- 
gether with  all  perM^ial  property  in  the  possession 
or  custody  or  under  the  control  of  such  person,  and 
found  in  the  building,  or  in  any  yard  or  indosure 
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oonnected  with  the  building  in  which  the  same  may 
be  set  up,  shall  be  forfeited,**  and  he  shall  be  pun- 
ished by  fine  and  imprisonment. 

By  the  Aotof  February  8, 187S,  chap.  at«l  10  m^ 
stantially  re-enacting  Rev.  8tak«  I  SWU.anv  pcqwa 
^'who  shall  carry  on  the  business  of  adutilier  wm- 
out  having  given  bond  as  required  by  law.  or  who 
shall  engage  In  or  carry  on  the  bosmesi  of  adir 
tfller  with  Intent  to  defraud  the  United  StstM  of 
the  tax  <m  the  spirits  distilled  by  him,  or  aay  pan 

1SSU.8. 


1889. 


Uhttcd  Statm  y.  Stowxlu 


l-SO 


[»1 


At  tbe  timet  of  the  fllidt  distiUiDg  and  of 
the  wizure,  lUl  these  flztores  and  the  still,  as 
well  as  all  the  personal  property  seized,  were 
in  Dixon's  poaeession  and  custCKiv  and  under 
his  control,  and  they  were  found  in  the  brew- 
ery, sheds  and  yard.  Neither  of  the  claimants 
knew  until  after  the  seizure  that  a  still  had  been 
set  up  on  the  premises. 

On  June  11,  It^,  Dixon  conveyed  the  real 
estate  to  Btowell  by  a  mortgage  deed,  duly  re- 
corded, subject  to  a  prior  mortgage  of  $1,500, 
to  secure  a  debt  of  $2,600.  On  October  18, 
1884,  upon  a  breach  of  condition  of  this  mort- 
gage, btowcU,  instead  of  foreclosing  it,  took 
uom  Dixon  a  quitclaim  deed  of  the  premises, 
the  consideration  named  in  which  was  $8,000. 

On  June  6,  1884,  Stowell  took  a  bill  of  sale 
from  Dixon  of  the  butts,  as  security  for  indors- 
ing a  note  for  $860,  which  went  to  protest  and 
was  paid  by  hun  on  November  10, 1884.  At 
the  time  of  that  bfll  of  sale  the  butu  were 
pointed  out  by  Dixon  to  Stowell  as  those  which 
ne  was  to  have,  but  they  remained  in  Dixon's 
possession. 

On  November  8, 1884,  Stowell  took  a  bill  of 
sale  of  part  of  the  malt  and  hops,  as  security 
for  indorsing  a  note  for  $100  payable  in  ten 
days,  and  piud  that  note  also  after  it  had  been 
duly  protested.  No  delivery  was  ever  made 
of  tne  malt  md  hope.  Neither  of  those  biUs  of 
sale  was  ever  recorded. 

On  November  11. 1884,  a  bill  of  sale  of  the 
horses,  wagons  ami  harness  was  executed  and 
delivered  by  Dixon  to  Bevington,  as  securitv 
for  a  loan  of  $700,  which  was  never  paid. 
This  bill  of  sale  was  recorded  in  the  dty  clerk's 
office  on  November  18, 1884.  The  property  so 
conveyed  to  Bevington  was  kept  on  a  farm  of 
Dixoirs  at  North  Andover,  and  was  used  in 
the  buriness  of  the  brewery,  and  seized  at  the 
brewery.  At  the  time  of  the  sale  Dixon 
pointed  it  out  to  Bevington,  and  said  that  he 
delivered  it,  and  Bevin^n  appointed  Dixon's 
son  as  nominal  keeper,  but  never  otherwise 
took  poesession  of  it,  and  it  remained  under  the 
control  of  Dixon,  and  was  used  by  him. 

Upon  these  facts  the  district  court  ruled  tnat 
the  information  could  not  be  maintained 
axainst  the  property  claimed  by  Stowell  and 
fiirinffton,  and  adjudged  that  it  be  dismissed 
as  to  Uiat  property.  'Tne  United  States  alleged 
exceptions,  and,  upon  the  affirmance  by  the  cir- 
cuit court  of  theludgmentof  the  district  court, 
toed  out  this  writ  of  error. 

Mr.  O*  W*  Ohapaaaa*  SoUeOar-Oenl,  tor 
plaintiff  in  error: 

The  land  upon  which  the  distillery  is  situate, 
the  personal  property  used  in  and  about  the 
premises,  and  all  the  personal  property  of  the 
distiller,  wherever  found,  are  tainted,  and 
beoome  forfeited  to  the  government 


DotbiM  V.  U.  8,  96  U.  S.  896  (24:  687). 

The  forfeiture  took  place  at  the  time  of  the 
commiraion  of  the  offense,  and  not  at  the  time 
of  seizure. 

U.  3.  V.  1,960  Bags  qf  Coffee,  18  U.  S.  8 
Cranch,  898  (8:  602);  U,  8,  t.  The  Brigantins 
Mare,  12  U.  8.  8  Cranch,  417  (8:  609):  QeUion 
V.  Boyt,  16  U.  8.  8  Wheat.  811  (4:  397):  Wood 
V.  U.  8.  41  U.  S.  16  Pet.  842(10:  987);  CaidweU 
V.  U.  8  49  U.  S.  8  How.  866  (12:  1116);  Bet^ 
dereon'e  DietUied  8piHU,  61  U.  S.  14  Wall  44 
(20:  815);  Thach^e  DietiUed  8piriU.  108  U.  a 
679  (26:  586). 

The  title  and  ownei^jip  pass  from  the 
wrong-doer  to  the  government,  and  no  act  of 
seizure  is  required  to  effect  the  change. 

U.  8.  V.  7  BarreU  Dietilled  Oii,  6  Blatchf. 
174;  U.  8,  V.  66  BarreU  pf  Whisky,  1  Abb.  U. 
S.  98.  4  Int  Rev.  Bee.  106;  (T.  8.  v.  Whieke^, 
11  Int.  Rev.  Rec  109;  U.  8  ▼.  100  BarreU^ 
Spirite,  1  Dillon,  57, 12  Int.  Rev.  Rec.  158:  tt. 
8,  V.  £1  BarreU  qf  Digh  Wines,  6  Int.  Rev.  Kec 
218;  U.  8.  V.  DisliWnry  at  8pnng  VaUeg,  11 
Blatchf.  255;  U.  8.  ▼.  76,1£S  Cigars,  18  Fed. 
Rep.  147. 

Messrs.  Bdgmjp  9*  Shermaa  and  Charles 
V,  Bell,  for  defendants  in  error: 

Penal  laws  are  to  be  construed  strictly. 

1  Black.  Oom.  91:  Margate  Pier  Co.  v.  Ban- 
nam,  8  Bam.  A  Aid.  266;  Edwards  v.  Diek,  4 
Bam.  &  AM.  212;  Green  v.  Ksmp,  18  Mass.  518; 
Seed  V.  Davis,  8  Pick.  514;  Caledonian  B.  Co. 
V.  yorth  BHtish  A  Cb.  L.  R  6  App.  Gas.  122; 
Bb  parte  Walton,  L.  R  17  Ch.  Div.  756;  Jack- 
son\y.  Collins,  8  Cow.  89,  96;  Bsople  v.  Utiea 
Ins,  Co.  15  Johns.  858,  880. 

Especially  forfeitures  are  not  favored. 

Hubbard  v.  Johnstone,  8  Taunt  177;  Adams 
V.  Bancroft,  8  Sumn.  886. 

If  the  owner  is  abfpolutely  innocent  the  prop- 
erty cannot  be  forfdted.  The  mere  accident  of 
its  situation  cannot  give  it  a  criminal  character 
independent  of  its  owner's  fault 

U.8  V.  33  Barrels  ^  Spirits,  1  Low.  289; 
Dobbins  v.  CT.  &  96  U.  S.  895  (24:  687);  Ths 
BeUo  Corrunes,  19  U.  &  6  Wheat.  152  (5:  229); 
Jhfiseh  V.  Ware,  8  U.  S.  4  Cranch,  847,  862 
(2:  648,647). 

Mr.  Justiee  Otaj  delivered  the  opinion  of 
the  court: 

The  property  sought  to  be  forfeited  consisted 
of  real  estate,  and  of  machinery  ai^  fixtures 
and  personal  property  found  thereon. 

The  real  estate  was  a  sinsle  lot  of  land,  part 
of  which  was  covered  by  a  trailding  and  sheds 
opening  by  doors  into  one  another,  and  the  rest 
of  which  was  a  yard  connected  with  the  build- 
ings. Dixon  owned  the  premises,  and  used 
them  for  a  lawful  brewerv.  Stone  and  Bel- 
lows,  with  Dixon's  knowledge  and  consent,  set 
up  and  used  a  still  in  the  principal  building. 


ttersof.**shaU  be  ftned  and  Imprisoned.  **Aiid  aU 
distilled  Rrtrlts  or  wines,  and  all  stills  or  other  ap- 
tft  or  Inteiided  to  be  used  for  the  distUla- 
or  raotMoatloQ  of  ■plrtla,  or  for  the  oompound- 
lof  of  ttqoon,  owned  by  such  penon,  wherever 
foood:  and  all  dlstflled  spuita  or  wtaei  and  perBooal 
prupertv,  fOimd  In  the  dleUllery  or  reotifyioff  ettab- 
nshineot,  or  In  any  buUdlnf  ,  rooin,  yard  or  tncloa- 
ore  eonnacted  tberewltli,  and  osed  with  or  oonetl- 
tndoir  a  partof  tbepremiies;and  all  the  rlybt,  titJe 
pod  InSarest  of  sncii  peraoolntbe  lot  or  tract  of 
kad  oo  wMob  snob  dtstlUery  Is  situated:  and  all 


rigbt,  tllla  and  Intarat  thereto  of  every  person 
Its  U.S. 


who  knowloff It  has  suffered  or  permitted  the  busl* 
ncM  of  a  rlinUler  to  be  there  oanied  oq«  or  has  oon> 
nlved  at  the  Hinie«**tnaU  be  forfeited  to  the  United 
States.    18  Htat.  810. 

By  Bev.  StaC.  1 8806.  every  dlsttller  who  omits  to 
keep  books  In  the  form  preecrtbed  by  the  oomml^ 
ilooer  of  loteroal  rerooue  ihall  be  punished  by  fine 
and  Imprisonment,  and  *Hhe  dtsttUsfy.  dlstminff  ap- 
paratua,  and  the  lot  or  tract  of  land  oo  whldi  It 
stands,  and  all  personal  piuperty  oo  ■ 
used  In  the  bostness  there  earrled  eo*  shau  be 
felted  to  the  United  Stalsa.** 
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and  there  carried  on  the  business  of  distillers, 
without  the  still  having  been  registered,  and 
without  giving  bond,  or  keeping  books,  as  re- 
quired by  the  Citernal  Revenue  Laws,  and  with 
intent  to  defraud  ^e  United  States  of  the  tax 
on  the  spirits  which  they  distilled. 

The  omission  to  raster  the  still  was  a  cause 
of  forfeiture  under  §8258  of  the  Revised  SUt- 
utes;  the  carrying  on  of  the  business  of  a  dis- 
tiller, without  having  ^ven  bond,  or  with 
intent  to  defraud  the  United  States  of  the  tax 
on  the  spirits  distilled,  was  a  cause  of  forfeiture 
under  §  £^1,  as  re-enacted  in  §  16  of  the  Act 
•f  February  8,  1875,  chap.  86;  and  the  omis- 
sion to  keep  books  was  a  cause  of  forfeiture 
under  §  8805  of  the  Revised  Statutes.  The 
Questions  presented  are  of  the  extent  of  the  for- 
feiture. 

By  the  now  settled  doctrine  of  this  court  (not- 
withstandingthe  opposing  dictum  of  Mr,  Juttice 
McLean,  in  United  States  v.  84  Boxes  of  Sugar, 
82  U.  8. 7  Pet  453.  462,  468  [8:745,  748]),  stat- 
utes  to  prevent  frauds  upon  the  revenue  are 
considered  as  enacted  for  the  public  good  and 
to  suppress  a  public  wrong,  and  therefore,  al- 
though they  mipose  penalties  or  forfeitures, 
not  to  be  construed,  like  penal  laws  generally, 
strictly  in  favor  of  the  defendant;  but  they  are  to 
be  fairly  and  reasonably  construed,  so  as  to 
carry  out  the  intention  of  the  Legislature. 
Taylor  v.  United  States,  44  U.  8.  8  How.  197, 
210  ft  1:559, 664];  Gliquo^s  Cfiampagne,  70  U.  S. 
8  Wall.  114, 145  [18:116,  121];  If nited States  v. 
Hodson,  77  U.  S.  10  WalL  896,  406  ri9:987.939]; 
Smyths  V.  Fiske,  90  U.  S.  28  Wall.  874,  m 
[28:47,  491. 

It  will  be  convenient,  in  the  first  place,  «o  as- 
certain the  construction  and  effect  of  the  pro- 
visions of  §  16  of  the  Act  of  1875,  by  whieh  if 
any  person  carries  on  the  business  of  a  distiller, 
without  having  given  bond,  or  wiUi  intent  to 
defraud  the  United  States  of  the  tax  on  the 
spirits  distDled  by  him,  he  shall  be  punished  by 
fine  and  imprisonment,  and  there  shall  be  for- 
feited to  the  United  States:  1st.  "All  disUUed 
spirits  or  wines,  and  all  stills  or  other  apparatus 
fit  or  intended  to  be  used  for  the  distillation  of 
spirits,  owned  by  such  person,  wherever  found." 
2d.  "All  distilled  spirits  or  wines  and  personal 
property,  found  in  the  distillery,  or  in  any 
building,  room,  yard  or  indosure  connected 
therewith,  and  used  with  or  constituting  ai)aTt 
of  the  premises."  8d.  "All  the  right,  title  and 
interest  of  such  person  in  the  lot  or  tract  of 
land  on  which  such  distillery  is  situated." 
4th.  "All  right,  title  and  interest  therein  of 
every  person  who  knowingly  has  suffered  or 
permitted  the  business  of  a  distiller  to  be  there 
carried  on,  or  has  connived  at  the  same."  18 
Stat.    810. 

Bv  the  first  of  these  provisions,  all  distilled 
spirits  or  wines,  and  all  stills  or  other  apparatus 
fit  or  intended  to  be  used  for  the  distillation  of 
spirits,  owned  by  the  illicit  distiller,  and  found 
on  the  premises  or  elsewhere,  are  forfeited  with- 
out regard  to  the  Question  whether  the  appa- 
ratus, by  reason  of  the  manner  in  which  and 
the  purpose  for  which  it  is  placed  on  or  affixed 
to  the  land,  is  tecbnically  personal  property 
or  real  estate.  But  this  provision  does  not  ex- 
tend to  property  owned  by  any  other  person 
than  the  distiller. 

The  second  provision  forfeits  "  all  distilled 
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spirits  or  wines  and  pen(»al  uroperiy,  fatmi 
in  the  distillery,  or  in  any  building,  room,  jvA 
or  inclosure  connected  therewith,  and  and  wtt 
or  constituting  part  of  the  piemkes. "    Tlie  krt 
words,  "and  used  with  or  oonstitiitiiig  put  m 
the  premises,"  like  the  words  next  pfeoediag. 
"connected  therewith,"  aptly  designate  real  es- 
tate, and  naturally  and  gramma^tlcally  relate  lo 
and  qualify  "  any  building,  room,  yard  or  la- 
closure,"  and  not  "all  dismled  spirits  or  wines 
and  personal  property."     The   provisioo  is 
clearly  not  limited  to  personal  _propeitj  owned 
by  the  illicit  distiller.    To  hold  it  to  be  ao  lim- 
ited would  give  no  effect  to  that  part  <rf  this 
provision  which    forfeits  distilled  s|ariti  or 
wines;  for  all  distilled  spirits  or  wines  owned 
by  the  distiller,  wherever  found,  have  been  al- 
ready forfeited  by  the  first  provision.     The  f  m 
provision  is  restricted  in  point  of  ownership, 
and  not  in  point  of  place.    The  second  provisloii 
is  restricted  in  point  of  place,  and  not  in  poiot 
of  ownership.    Nor  can  the  second  provision  be 
restricted  to  property  fit  or  intended  to  be  osed 
for  the  distillation  of  spirits;  for,  while  ihe  first 
provision  contains  such  a  restriction  as  reeaids 
apparatus,  the  second  provision  omits  all  re- 
quirement of  fitness  or  intention  for  the  unlaw- 
ful use.    Each  of  the  two  provisions  cleariy  de- 
fines its  own  restrictions,  and  the  lestrictiaDS 
inserted  in  the  one  cannot  be  imported  intotbe 
other.    The  second  provision  must  therefore  ex- 
tend to  some  property  not  owned  by  the  distiHer, 
and  to  some  property  not  fit  or  intended  to  bs 
used  in  distilling  spirits.    In  order  to  ^veit 
such  effeot  as  will  show  any  reason  for  its  inser- 
tion in  the  Statute,  it  must  be  con^rued  to  in- 
tend, at  least,  that  all  personal  property  which 
is  knowingly  and  voluntarily  permitted  by  its 
owner  to  remain  on  any  ptut  of  the  preniisei^ 
and  which  is  actually  used,  either  in  the  unlsw- 
f  ul  business,  or  in  any  other  business  openk 
carried  on  upon  the  premises,  shall  be  forfeited 
even  if  he  has  no  participadon  in  or  knowledfse 
of  the  unlawful  acts  or  intentions  of  the  pernn 
carryingon  business  there;  and  that  persons  who    M^ 
intrust  their  personal  property  to  the  costody 
and  control  of  another  at  his  place  of  busineBa 
shall  take  the  risk  of  its  being  subject  to  forfeit- 
ure if  he  conducts,  or  consents  to  the  conducting 
of,  any  business  there  in  violation  of  the  Ker- 
en ue  Laws,  without  regard  to  the  questioe 
whether  the  owner  of  any  particular  article  of 
such  property  is  proved  to  have  participated  in 
or  connived  at  any  violation  of  those  laws.  The 
present  case  does  not  require  us  to  go  beyond 
this,  or  to  consider  whether  the  sweeping  words 
"all  personal  propertv"  must  be  restricted  by 
impkcation  in  any  other  respect;  for  instance, 
as  to  personal  effects  having  no  connectioD 
with  any  buinness,  or  as  to  property  stolen  or 
otherwise  brought  upon  the  premises  without 
the  consent  of  its  owner. 

The  significance  of  the  omission  of  aH  restri^ 
tions  in  point  of  ownership,  and  in  point  of 
fitness  or  intention  for  the  unlawful  use,  in  the 
second  provision  concerning  personal  property, 
is  dearly  brought  out  by  contrasting  that  pro- 
vision with  the  provisions  immediatdy  follow- 
ing it,  concerning  real  estate. 

The  third  provision  forfeite  only  "all the 
right,  title  or  interest  of"  the  distiller  "  in  the 
lot  or  tract  of  land  on  which  the  distillenr  \s 
situated."    And  the  fourth  provision  forniD 
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tlMj  were  real  estate  and  coTered  br  the  mort- 
gage. Kvtier  ▼.  iimith,  09  U.  8.  2  Wall  491 
p7:  880];  Freeman  r.  Dawon,  110  U.  8.  i:i, 
270  [28: 141,  148],  Wi-^shw  v.  McrchanU  ln$. 
Oo.  4  Met  806:  JBlim  v.  Whitney,  9  Allen,  114. 

The  horses,  wagons  and  harnesses  claimed 
by  BeTington  were  personal  property,  used  in 
the  bu^ess  of  the  brewery,  and  were  sold  and 
a  formal  delivery  of  them  made  to  Bevington 
by  Dixon  after  the  acts  had  been  committed  hv 
which  a  forfeiture  was  incurred;  they  were  af- 
terwards soifered  hr  BeTington  to  remain  un- 
der Dixon's  control  and  in  his  use,  and  they 
were  found  upon  the  premises  at  the  time  of 
the  seizure.  They  were  therefore  forfeited 
under  each  of  the  sections  relied  on  by  the 
United  States. 

Judgment  recereed,  and  earn  remanded  for 
fwrtherproeeedinge  in  conformity  with  thie  opinr 
ien. 


THE  OmO  CENTRAL  RAILROAD  OOM. 

PANT,  Appt., 

9. 

THE  CENTRAL  TRUST  COHPANT  OF 

NEW  YORK. 

(Sees.  PL  Beporter^sed.  a  StJ 

Decree  pro  confeaso— proper  relirf  under—eof-' 
tent  of  ike  decree  appeal  from^mortgage 
foredoeure^'-deifieieneif^ameunt  not  due, 

L  AdeoreeproeonTeMOisnotadeoreeasof  eomse 
aocordtnc  to  tbe  prajer  of  the  bill,  nor  merelj 
soeh  as  the  compUdnant  chooses  to  take  tt;  but  tt 
should  be  made  by  the  court,  acoordlnf  to  what 
is  proper  to  be  decreed  upon  the  statemeota  of 
the  bllU  SBSiinied  to  be  tmc 

H  If  tbeaOegatlonsaredi0tlootaiidpoBttlTe,they 
nay  be  taken  as  true  without  proof;  but  If  thej 
are  Indefinite,  cr  the  demand  of  the  complainant 
is  in  Its  natoTe  uncertain,  the  requisite  certainty 
must  be  afforded  by  proof. 

H   But  In  either  eTeot,altboa^  the  defendant  may 

i  not  be  allowed  on  appeal  to  question  the  want  of 
testimony  or  the  tnsufllclenoy  or  amount  of  the 
•Tideooe,  be  Is  not  precluded  from  oontestlnff  the 
snfldenoy  of  the  bill,  or  from  Inditing  that  the 
avermeots  contained  hi  It  do  not  justify  the  de- 


4  Where  the  bUl  is  taken  pro  eonfmmK  tf  a  decree 
be  paasad  not  confined  to  the  matter  of  the  bm,  tt 
saay  be  attacked  on  appeal  for  that  reason. 

Ik  In  suits  In  equity  for  the  foreclosure  of  mort- 
gaces,  a  decree  may  be  rendered  for  any  balance 
that  may  be  found  due  to  the  complainant  oTer 
and  abore  the  proceeds  of  the  sale;  but  the  case 
made  by  the  bfll  must  show  that  the  amount  Is 
doe^  for  otherwlee  It  cannot  property  be  found 
so.  The  circuit  court  cannot  find  a  balanoe  due 
because  partial  extf**gTilshmnnt  has  been  effected 
by  a  sale,  lf,asauitter  of  ftigt,  the  Indebtednsas 
Is  not  then  payatte. 

flL  Where  the  bin  here  did  not  seek  feUef  as  to  the 
sseond  mortfage,  but  only  the  enforcement  of 
the  ftitt>4nortgaffe  lien  and  the  foreclosure  of  the 
equity  of  redemptloo,  and  the  amount  reahaed 
paid  the  outstanding  Intersst  and  a  part  of  the 
priBOlpal,  a  defideooy  decree,  which  Is  a  Judg- 
■SQ^  fUr  the  reoofery  of  so  much  money,  wHh 
eseouttoo,  was  improirldentJy  entered,  when  It 
lalbebUl  thattbeprlnelpal  badnotbe> 

[No.  128S.] 
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APPEAL  from  a  decree  of  the  drcuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Oiiio  to  review  a  decree  in  a  mortgage- 
foreclosure  case  for  a  deficiency  after  a  sale,  and 
declaring  a  certain  amount  due,  and  that  the 
complainant  recover  the  same.    Uetereed. 

Statement  bj  Mr.  (JhitfJvetice  TuUmn 
The  Central  Trust  Company  of  New  York 
filed  its  bill  on  the  7th  dsy  of  January,  A.  D. 
1884.  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio,  against  The 
Ohio  Central  Railroad  Company,  alleging  the  [84? 
creation  prior  to  January  1,  1880,  of  a  corpo- 
ration by  that  name,  and  its  execution  on  Janu* 
ary  1,  1880,  of  three  thousand  bonds  for  one 
thousand  dollars  each,  bearing  that  date  and 
payable  to  bearer  on  January  f,  1920,  at  fi  oer 
cent  interest,  payable  semi-annually  on  the  first 
days  of  Januair  and  July,  to  secure  which  it 
executed  and  delivered  to  the  Central  Trust 
Company  a  deed  of  trust  and  mortgace  cover- 
ing the  main  Ihie  of  said  Ohio  Central  Railroad, 
which  mortgage  was  duly  recorded.  The  bill 
also  alleged  that  the  original  Ohio  Central  Rail* 
road  Company,  subsequently  to  the  first  day 
of  Januarr,  1880,  and  to  the  execution  and  de- 
livery of  the  bonds  and  mortgage  thereinbefore 
described,  made  and  enteredtnto  an  agreement 
of  consolidation  vrith  a  corporation  known  as 
the  Atlaotic  and  Northwestern  Railroad  Com- 
pany, under  the  name  of  The  Ohio  Central 
Railroad  Company.  It  further  alleged  default 
in  the  pavment  ox  interest  on  the  said  bonds, 
January  1,  1884;  that  the  coupons  were  duly 
presented  and  payment  was  demanded,  but  re- 
fused; and  that  about  the  first  of  January,  1880. 
the  defendant  executed  and  delivered  a  second 
mortgage  on  the  same  property,  to  the  same 
trustee,  to  secure  three  thousand  income  booda 
for  one  thousand  dollars  each,  payable  to  bear- 
er, which  was  duly  recorded;  that  the  holdera 
of  these  income  bonds  were  very  numeroua 
and  unknown  to  complainant;  and  that  their 
interest  and  Uen  acd  that  of  complainant  as 
their  trustee  accrued  subsequently  to  and  sub- 
ject to  the  lien  of  the  first  mortgage.  The  bill 
set  forth  the  insulflciency  of  the  mortgaged 
property  to  oay  the  mortgage  debts;  that  there 
was  a  large  noating  indebtedoiess;  that  creditors 
had  commenced  1^^  or  eauitable  prooeedinga 
for  the  enforcement  of  their  claims;  that  com- 
plainant had  commeneed  asuH  for  the  fore- 
closure of  a  certain  other  mortgage  upon  a  por- 
tion of  the  property  not  embraced  or  covered 
l^  the  two  mortgages  first  mentioned,  in  which 
a  receiver  had  been  appointed;  and  that  a  mul- 
tiplicity of  suits,  JudgmenU  and  liens  would 
ODstruct  the  operation  of  the  road  and  cause 
great  loss  to  the  holders  of  the  lx>nds,  and  sac- 
rifice of  property,  etc 

The  bUl  prayed  for  an  answer;  that  on  ac- 
count be  had  of  the  bonds  secured  by  said  scv-  (851 
eral  mortgages,  "and  of  the  amount  due  on 
said  first-mortgage  bonds  for  princioal  a od  in- 
terest or  either;**  that  the  names  of  the  holders 
of  said  btmds  might  be  ascertained  and  an  ac- 
count taken  of  ali  the  liens  and  incumbrances 
according  to  their  priorities;  that  ssid  finit 
mortgage  be  decreed  to  be  a  first  Hen  upon  all 
the  propertv  described  therein;  that  the  prop- 
er^ be  aom  free  from  the  daima  of  all  parties 
orall  who  were  in  any  manner  repreaentea;  thai 
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the  defendant  and  others  claiming  under  it  be 
barred  and  forecloeed;  "that  theidd  Judgment 
or  decree  may  contain  such  proyisions  lor  the 
ascertainment  of  the  priorities  of  the  said  in- 
cumbrances and  of  the  due  application  of  the 
proceeds  of  such  sale  according  to  the  rights  of 
the  parties  as  may  be  just  and  equitable;"  that 
a  receiver  might  oe  appointed,  and  an  injunc- 
tion issue  pendente  lite;  and  a  prayer  for  gen- 
eral relief.  A  copy  of  the  first  mortgage,  in- 
cluding bond  and  coupon,  was  attach^  to  the 
failL 

The  defendant.  The  Ohio  Central  Railroad 
Company,  having  entered  its  appearance,  and 
having  failed  to  plead,  answer  or  demur,  the 
bill  was  taken  it  confessed,  and  on  the  10th 
dav  of  December,  1884,  a  decree  for  sale  was 
duly  entered  in  the  cause.  The  decree  accord- 
ed with  the  averments  of  the  biU,  and  adjudge 
that  the  default  continued  after  the  commence- 
ment of  the  suit,  and  that  two  installments  of 
interest  on  the  first-mortgage  bonds  were  due 
and  unpaid,  by  reason  of  the  default  as  to  the 
first  of  which  the  mortgaee  or  deed  of  trust 
bad  become  absolute,  and  the  complainant  en- 
titled to  a  decree  for  the  sale  of  all  the  raort- 
f^Aged  property  "  to  satisfy  the  principal  and 
interest  of  said  bonds  secured  by  said  main-line 
first  mortgage."  The  decree  directed  payment 
within  thirty  davs  of  the  amount  of  the  two 
installments  of  interest  due,  with  interest  and 
costs,  and  in  default  of  such  payment  ordered 
the  sale  of  the  mortgaged  property  and  the  ap- 
plication of  the  proceeds  to  costs  of  suit,  ex- 
penses of  sale,  trusted  compensation  and 
expenses;  claims  having  priority  over  the  main- 
line first  mortgage;  coupons  due,  and  to  become 
due  before  distribution,  upon  said  first-mort- 
gage bonds;  the  principal  of  the  first-mortgage 
bonds;  and  the  surplus,  if  any,  to  be  paid  into 
court  subject  to  its  further  order.  The  sale 
took  place  on  April  16, 1885,  and  the  mortgaged 
property  was  sold  to  Cauda,  Opdyke  and  Burt, 
as  purchasing  trustees,  for  one  million  dollars, 
which  sale  was  confirmed  June  25, 1885,  ana 
the  mortgaged  property  was  conveyed  to  the 
said  purchasers.  Prior  to  the  confirmatioo  of 
sale,  out  after  the  sale  had  been  reported,  a  ref- 
erence was  had  to  ascertain  the  distribuUve 
share  of  the  proceeds  of  sale  due  on  the  princi- 
pal of  each  bond  secured  by  the  first  mortgage, 
and  what  sum  the  purchasers  should  bring  into 
court  to  pay  the  distributive  ihare  of  whatever 
bonds  might  be  found  outstanding.  A  report 
was  made  that  after  the  payment  of  interest 
there  would  be  $197.81|-  to  apply  on  the  prin- 
cipal of  each  first-mortgage  bond;  and  in  the 
order  confirming  the  sate  the  report  of  the  spe- 
cial master  was  confirmed,  payment  of  com- 
pensation and  expenses  directed,  and  the  balance 
ordered  to  be  applied  on  the  principal  of  said 
main-line  first-mortgage  bonds.  The  last  clause 
of  this  order  of  June  25,  1885,  was  as  follows: 

"And  all  further  ouestions  in  respect  to  the 
accounts  of  said  receiver  and  to  judgment  for 
any  deficiency  herein,  and  all  other  questions 
arising  in  this  cause,  are  reserved  until  the  oom- 
inic  in  of  the  report  of  said  special  master  com- 
missioner of  his  acts  and  doings  under  this 
order,  and  the  filing  of  said  receiver's  account" 

On  the  22d  of  June,  1887,  the  following  de- 
cree and  Judgment  was  entered  by  the  court: 

6G2 


"This  day  this  cause  came  oa  for  further 
hearing,  and  it  appearing  to  the  court  that  from 
the  proceeds  of  the  sale  of  the  property  of  said 
defendant  Company  in  this  cause  heretofore 
made  there  had  be^  paid  upon  each  of  the 
three  thousand  bonds  secured  by  the  first  main- 
line mortgage  in  the  bill  of  complaint  set  forth 
the  interest  coupons  thereon  up  to  and  includ- 
ing June  80th,  1885,  and  the  sum  of  one  hun- 
dred and  ninety-seven  and  thirty-one  and  two- 
thirds  one-hundredths  dollars  ($197.81^)  to  be 
applied  upon  the  payment  of  the  principal  of 
each  of  said  bonds,  said  payment  to  bear  date  of 
June  80th,  1885,  and  no  other  payments  of  either 
principal  or  interest  have  been  made  upon  any 
of  said  bonds  than  as  aforesaid,  the  court  there- 
fore finds  that  there  is  due  from  said  defendant. 
The  Ohio  Central  RaihxMd  Company,  to  the 
complainant,  as  trustee  for  the  holders  of  said 
bonds  secured  by  said  first  mainline  mortgage, 
upon  each  of  said  bonds,  the  sum  of  eight  hun- 
dred and  two  and  sixty-eight  and  one  third 
one-hundredths  dollars  ($802.68^),  which  sum 
should  bear  interest  at  Uie  rate  of  six  per  cent 
per  annum  until  paid. 

"And  the  court  further  finds  that  no  fund 
has  come  under  the  control  of  this  court  from 
which  any  payment  can  be  made  upon  the  three 
thousand  main-line  income  bonds  in  the  bill  of 
complaint  set  forth,  and  that  no  payments  of 
any  kind  have  been  made  upon  any  of  said  in- 
come bonds.  Wherefore  the  court  find  that 
there  is  due  from  the  defendant.  The  Ohio 
Central  Railroad  Company,  to  the  complainant, 
as  trustee  of  the  holders  of  said  income  bonds, 
upon  each  of  said  bonds,  the  sum  of  one  thou- 
sand($l,0OO)  dollars. 

"Wherefore  it  is  ordered,  adjudged  and  de- 
creed that  the  coniplainant,  The  C^tral  Trust 
Company  of  New  York,  as  trustee  for  the  hold- 
ers of  said  three  thousand  bonds  secured  by 
said  first  main-line  mortgage,  have  and  recover 
from  the  defendant.  The  Ohio  Central  Railroad 
Company,  the  sum  of  eight  hundred  and  two 
and  sixty-eight  and  one  third  one-hundredths 
dollars  ($802,681)  on  each  of  said  bonds,  to  wit, 
the  sum  of  $2,408,050,  with  six  per  cent  inter- 
est per  annum  from  July  1, 1885,  and  that  the 
said  complainant,  as  trustee  for  the  holders  of 
said  three  thousand  main -line  income  bonds, 
have  and  recover  from  said  defendant,  The 
Ohio  Central  Railroad  Company,  the  sum  of 
one  thousand  dollars  ($1,000)  on  each  of  said 
bonds,  to  wit,  the  sum  of  three  million  doUan» 
and  that  execution  issue  therefor." 

From  this  decree  the  pending  appeal  waa 
prosecuted. 

Meean,  Ashbel  Green,  H.  L.  Terrell 

and  Thomae  Thaeher,  for  appellant: 

It  is  no  objection  to  this  appeal  that  the  ap- 
pellant allowed  the  cases,  as  presented  by  the 
Dill,  to  go  by  default,  and  that  order  pro  eon- 
feuo  was  entered.  • 

MaetcTkon  v.  EtnMfrd,  86  U.  8.  18  Wall.  99 
(21 :  764);  Patifie  B.  Co,  v.  Ketchum,  101  U.  a 
289  (25:  982). 

The  court  had  no  power  to  make  such  fodg' 
ment  for  deficiency. 

Nbonan  v.  Braley,  67  U.  8.  2  Black.  499 
a7:  278);  Windsor  r.  McVeigh,  98  U.  8.  274 
(28:  914);  Oroeketr,  Lee,  20  U.  8.  7  Wheat  528 
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S:  018);  Simmi  ▼.  Oti<^rii,  18  U.  8.  9  Cnncb, 
I  (8:  043). 

The  Ohio  CeDtnl  BaUroAd  Company  hnwing 
failed  to  answer,  and  an  order  for  decree  pro 
tsmfmao  bavins  been  entered,  tbe  court  could 
Boi  Iq^lv  find,  aatbe  foundation  of  any  Judg- 
ment or  oecree  aoainst  it,  any  fact  not  witbm 
the  allegationa  oftbe  bill. 

T^rr^  T.  Taylor^  U.  &  9  Crancb,  48  (8: 
edO);  Thomwm  t.  WootUfr.  114  U.  8.  104  (29: 
lOQ. 

Tbe  laid  bill  contained  no  allegations  upon 
wbicb  any  of  tbe  principal  of  any  of  tbe  bonds, 
flrst-mortgage  or  income  bonds,  could  be  found 
due  to  anyone. 

Hi^vM  V.  WtMUfrn  B.  Co.  94*n.  8. 468(24:264); 
miden  T.  GOberi,  7  Paige,  Cb.  206;  Wilnier  ▼. 
Atlanta  d  R  Air  IamR,  Co,  2  Woods,  458. 

The  relief  granted  by  tbe  Judgment  for  de- 
ficiency was  DO'  witbin  tbe  prayer  of  tbu  bilL 

Windwr  v.  Me  Veigh,  93  U.  8. 274  (28:  914). 

Mr.  StaTenson  Burke  for  appellee. 

Mr.  Chitf  JuMtiee  Fuller  delivered  tbv  opin- 
ion of  tbe  court: 

Tbese  first-mortgage  bonds  matured  January 
1,  1920,  and  there  was  no  provision  in  tbem 
nor  in  tbe  mortgage  that  they  should  become  due 
or  could  be  declared  due  before  that  date,  nor 
were  there  any  allegations  in  the  bill  upon  which 
to  predicate  a  flnding  or  decree  to  that  effect. 

The  mortgage  provided  that  in  case  of  entry 
bv  the  trustee  for  nonpayment  of  interest,  or 
oi  principal  at  maturity,  the  income  and  reve- 
nue should  be  applied  to  the  payment  of  such 
interest  and  the  residue  to  the  payment  of  the 
principal;  and  that,  if  the  property  went  to  sale, 
Cbe  net  proceeds  should  be  applied  '*to  the  rata- 
ble payment  of  principal  and  the  then  accrued 
interest  of  all  the  said  bonds,  whether  tbe  prin- 
cipal be  then  due  or  not;"  but  if,  in  case  of 
entry  or  of  proceedings  to  sell  for  default  in 

Cyment  of  interest  before  the  bonds  should 
come  doe,  and  before  tbe  sale  should  be  made, 
tbe  interest  in  arrears  should  be  paid  and  satis- 
fied, together  with  all  costs,  expenses,  etc.  that 
then  the  proceedings  shoiild  oe  discontinued 
and  possession  of  the  mortgaged  premises  re- 
stored as  if  default  or  entry  bad  not  occurred. 
While,  therefore,  the  intention  is  clear  that  tbe 
bonds  were  not  to  become  due  before  tbe  sped- 
lied  date  of  maturity,  the  proceeds  of  sale,  after 
tbe  satisfaction  of  the  accrued  amount,  were 
properly  applied  upon  the  outstanding  liability. 
CHeago,  D.  d  V.JEL  Co.  v.  Foodick.  106  U.  8. 
47.  68  [27:47,  54]. 

Keitner  in  the  pleadings  nor  in  the  reports  ct 
tbe  special  master,  nor  in  any  part  of  tbe  rec- 
ord, can  we  discover  the  basis  for  the  statement: 
'*Tbe  court  therefore  finds  that  there  is  doe 
from  said  defendant.  The  Ohio  Central  Rail- 
road Company,  to  the  complainant  as  trustee 
for  the  holders  of  said  bonds  secured  by  said 
first  nudn-line  mortgage,  upon  each  of  said 
bonds,  the  sum  of  eight  hundred  and  two  and 
dxty-eight  and  one  third  one-hundredths  dol- 
lars (|§02.68^)."  Certainly,  as  $197.81|  had 
been  realized  on  each  bond.  $802.68^  remained 
to  be  paid,  but  only  according  to  the  tenor  of 
tbe  bond. 

There  are  no  allegations  in  the  bQl  as  to 
when  the  income  bonds  matured,  nor  is  a  copy 
e<  tbe  second  mortgage  given. 

Its  U.S. 


The  deficiency  decree  says  thai  "tbe  court 
further  finds  that  no  f imd  has  come  under  tbe 
control  of  this  court  from  which  any  payment 
can  be  made  upon  the  three  tbousana  maln-Une 
income  bonds  in  tbe  biU  of  complaint  set 
forth,  and  that  no  payments  of  any  land  have 
been  made  upon  any  of  said  income  bonds. 
Wherefore  tbe  court  finds  that  there  is  due 
from  the  defendant.  The  Ohio  Central  Railroad 
Company,  to  the  complainant,  as  trustees  of 
the  holders  of  said  income  bonds,  upon  each  of 
said  bonds,  the  sum  of  one  thousand  ($1,000) 
dollars." 

But  the  conclusion  does  not  follow  that  be- 
cause no  payment  had  been  made  on  the  income 
bonds,  therefore  they  had  matured;  and  unless 
they  had  matured  by  lapse  of  time,  or  other- 
wise as  provided,  the  amount  could  not  be  de- 
creed to  be  due. 

The  bill  was  taken  as  confessed,  but  that 
fact  did  not  in  itself  justify  giving  complainant 
more  than  it  claimed.  In  ThofMon  v.  WoaUr, 
114  U.  8.  104  [29:105],  the  general  nature  and 
effect  of  an  order  taken  on  a  bill  pro  eonfetto, 
and  of  a  decree  pro  oonfeuo  regularly  made 
thereon,  and  of  our  rules  of  practice  on  the  sub- 
ject, are  discussed  in  the  opinion  of  the  court 
by  Mr.  Justice  Bradley,  and  it  is  there  beld  that 
under  the  rules  and  practice  of  this  court  in 
equity  '*a  decree  pro  eonfeuo  is  not  a  decree  as 
of  course  according  to  the  praver  of  the  Ull, 
nor  merely  such  as  the  complainant  chooses  to 
take  it;  but  that  it  is  made  (or  should  be  made) 
by  the  court,  according  to  what  is  proper  to  be 
decreed  upon  the  statements  of  tbe  bill,  as- 
simied  to  be  true."  If  tbe  allegations  are  dis- 
tinct and  positive,  they  may  be  taken  as  true 
without  proof;  but  if  t[bey  are  indefinite,  or  the 
demand  of  the  complainant  is  in  its  nattue  un- 
certain, tbe  requisite  certainty  must  be  afforded 
by  proof.  But  in  either  event,  although  the 
defendant  may  not  be  allowed,  on  appeal,  to 
question  the  want  of  testimony  or  the  insufiS- 
ciency  or  amount  of  the  evidence,  he  is  not 
precluded  from  contesting  the  sufiSciency  of  the 
bill,  or  from  insisting  that  tbe  averments  ood- 
tained  in  it  do  not  Justify  tbe  decree. 

Under  the  16tb  Rule  in  Equity,  where  the  bQl 
is  taken  pro  oonfetm^  the  cause  is  proceeded  in 
ez  parte,  "and  the  matter  of  the  bill  may  be  de- 
creed by  the  court;"  and  henoe  if  a  decree  be 
passed  not  confined  to  tbe  matter  of  tbe  Ull,  it 
may  be  attacked  on  appeal  for  that  reason. 

By  the  92d  Rule  it  is  provided  that  in  soito 
in  equity  for  the  foreclosure  of  mortgages,  "a 
decree  may  be  rendered  for  any  balance  that 
may  be  found  doe  to  tbe  complainant  over  and 
above  the  proceeds  of  the  sale  or  nles."  As- 
suming that  a  deficiency  decree  might  be  ren- 
dered in  the  absence  of  a  specific  prayer  for 
that  relief,  nevertheless  the  case  made  liy  the 
bfll  must  show  that  tbe  amount  is  doe.  for 
otherwise  it  cannot  properly  be  found  so.  This 
rule  does  not  autboiice  the  circuit  courts  to  find 
a  balance  due  because  partial  eztinguisliment 
has  been  effected  by  a  sale,  if,  as  matter  of  fact, 
the  indebted Deas  is  not  then  payable. 

Tbe  bill  here  did  not  seek  relief  as  to  the 
second  mortgage,  which  is  only  referred  to  as  a 
sutwrdins^  Tien,  nor  did  H  claim  that  anything 
except  interest  was  due  upon  the  first  mori- 
irage.  It  sought  tbe  establish ment  and  enforce- 
ment of  the  fist^mortgage  Uen  and  tbe  fore- 
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closure  of  the  equity  of  redemptioD.  The 
amount  realized  paid  the  outstandiDg  interest 
and  a  part  of  the  principal.  Under  such  dr- 
cumatances,  and  upon  these  pleadings,  this  de- 
ficiency decree,  which  is  a  judgment  for  the 
[921  recovery  of  so  much  money,  with  execution, 
was  improyidently  entered. 

Without  discussing  the  extent  of  th^  fran- 
chises authorized  to  be  sold  under  the  mort- 
gage, we  are  of  opinion  that  this  appeal  was 
properly  taken  in  the  name  of  the  aefendant 
Company.  Willamette  lifg.  Co.  v.  Bank  <^ 
BritM  Columbia.  119  U.  8.  191,  197  [80:  884, 
887];  MemphU  dt LitiU  Rock  R.  Co.  ▼.  Railroad 


Comri.  112  U.  8.  609,  619  [38:  887,  841], 
Thedefieienof  decree  of  June  tt,  18S7.  i 


M  re- 


tereed  at  appeUe^e  eoeU,  and  the  eauee  remanded 
with  directione  to  proceed  therein  at  may  bejuet 
and  equitable. 


HENRT  £.  80HRADER,  ABsignee,  Appt,, 

V. 

THE    MANXJPACTURBR8'     NATIONAL 
BANK  OF  CHICAGO  bt  au 

vSee  8.  a  Beporter*6  ed.  67-981) 

Individual  liability  of  etockholdere  qf  bank^ 
eeUlemente  made  afler  bank  went  into  liquida- 
tion—potoer  of  president  and  other  omeere— 
indorsement,  how  far  binding  on  bank— when 
doee  not  make  thareholdere  luMe— prolonging 
cbligaUonr-judgment  against  bank  in  liquulUi- 
tion,  when  does  not  bind  stockholders— cgree- 
ment  to  prolong  liability. 

1.  The  iadividual  liability  of  the  ttookholden  of 
national  banks,  as  impoeed  by  and  expressed  in 
the  statute,  is  for  all  the  oontraots,  debts  and  en- 
gaffementa  of  such  banks,  but  is  restricted  to  such 
oontraots*  debts  and  ensacrements  as  haye  been 
duly  oontraoted  in  the  ordinary  oourse  of  its  busi- 


Z.  Those  orediton  who  made  settlements  after  the 
Bank  was  put  into  liquidation  and  received  from 
the  president  in  that  settlement  paner  of  the  Bank, 
or  the  Individual  notes  of  the  president  himself. 
Indorsed  or  iruaranteed  in  the  name  of  the  Bank, 
are  not  such  creditors  of  the  Bank  as  can  subject 
the  stockholders  to  Individual  llablUty. 

3.  The  power  of  the  president  or  other  officer  of 
the  bank  to  bind  it  by  transactions  after  it  is  put 
Into  liquidation,  is  that  resulting  from  his  duty, 
whloh  consists  in  the  collection  and  reduction  to 
money  of  the  assets  of  the  Bank,  and  the  payment 
of  creditors  equally  and  ratably  so  far  as  the  as- 
sets prove  sufficient. 

i.  Payments  may  be  made  in  the  bills  receivable 
and  other  assets  of  the  Bank  in  specie^  and  the  title 
to  such  paper  may  be  traiMf  erred  by  the  president 
or  cashier  by  an  indorsement  suitable  to  the  pur- 
pose m  the  name  of  the  Bank;  but  such  indone- 
ment  and  use  of  the  name  of  the  Bank  is  in  liqul- 
dation  and  merely  for  the  purpose  of  transferring 


Nora.— ^  to  eonOustveness  of  judgment,  Boe  noU 
to  Bank  of  U.  8.  v.  Beverly,  Bk.  U,  p.  7S. 

As  to  e^oppel  hy  Sudgment^see  note  to  Aspdeo  v. 
Nixon,  Bk.  U,  p.  1060. 

As  to  indlvldwa  IkOrtUty  of  stoehheiders  for  eorpo- 

rots  dibta,  see  noU  to  Hatch  v.  Dana,  Bk.2S,  p.  88S. 

AstodlssoluUonofeorporattomand^eotondebts 

ownsd  by  and  on  tMr  property,  me  note  to  Mxunmm 
V.  The  Potomac  Oompany,  Bk.  8,  p.  (Ml 


8.   It  can  have  no  other  effect  as  against  the  8hare»- 
holders  by  creating  a  new  obligation.    It  does  not 
constitute  a  llabill^,  contract  or  engagement  of 
the  Bank  for  which  they  can  be  held  to  be  individ-^ 
nally  responsible. 

6L  It  is  not  within  the  power  of  the  officers  of  tho^ 
Bank,  without  express  authority,  to  prolong  in^ 
definitely  an  obligation  on  the  part  of  the  share> 
holders,  whloh  is  imposed  by  the  statute  only  aa- 
a  means  of  securing  the  payment  of  debts  by  aoi 
insolvent  bank. 

7.  When  the  suit  in  whloh  Judgment  was  reoov* 
ered  was  not  commenced  until  after  the  Banlc 
went  into  liquidation,  the  judgment  agslnst  the- 
corporation  is  not  binding  on  the  stookholders  Uk 
the  sense  that  it  cannot  be  re-examioed,  wher» 
the  facts  of  the  ease  were  not  known  to  the  stock* 
holders  of  the  Bank  when  the  Judgment  was  reo- 
dered. 

&  An  agreement  made  by  the  president  of  th» 
Bank,  after  the  Bank  went  mto  UquMatlon,  t(> 
continue  its  guarantee  upon  oertala  notes,  Is  not 
binding  upon  the  stookholders. 

[No.  1870.] 

Submitted  Jan.  9, 1890.    Decided  Jan.  tO,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  8ute8  for  the  Northern  Dia- 
trict  of  Dlinois,  establishing  claims  against  » 
Bank  which  had  been  put  into  liquidation  and 
disallowing  the  daim  of  the  People's  Bank  off 
Belleville.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Reported  below,  86  Fed.  Rep.  848. 

Mr.  Franklin  A*  MeConan^hj',  for  ap» 
pellant: 

The  undertaking  of  the  Manufacturers'  Ni^ 
Uonal  Bank  was  the  obligation  of  a  prindpid. 

Kirkpatrick  ▼.  Howk,  §0  Dl.  122. 

The  guarantor  has  no  right  to  demand  the 
sureties  which  the  creditor  may  hold. 

Darst  y.  Bates,  51  Dl.  489. 

An  agreement  which  preserves  the  rights  of 
the  creditor  to  proceed  against  the  surety,  or 
the  rl^ht  of  the  surety  to  proceed  against  the 
principal,  will  not  discharge  the  surety. 

Mueller  v.  Dobsehuetz,  89  DL  182;  Rucker  ▼. 
Robinson,  88  Mo.  154;  Morse  v.  Uuntinqton. 
40  Vt.  488-496;  Price  v.  Barker,  4  El.  ik  Bl. 
760;  KearOeuY.  CW^,  16  Mees.  &  W.  128;  VieW 
▼.  HoagMyt.  46;  HubbeU  r.  Carpenter,  5  N. 
Y.  171. 

The  mere  inadequacy  of  price  would  not  be- 
suflBicient  to  set  aside  a  sale,  even  in  a  direct 
proceeding  for  such  a  purpose. 

Davis  V.  Pickftt,  72  flL  485. 

This  judgment  is  as  binding  on  the  stock- 
holders of  the  Bank,  as  an  adjudication,  as  it 
is  against  the  Bank  itself,  unless  it  can  bo 
shown  that  it  was  obtained  by  fraud,  of  which 
there  can  be  no  pretense. 

MiUiken  w.  Whitehouse.  49  Me.  629;  Slee  t. 
BU)om  20  Johns.  669;  Moss  w.  Oakley,  2  HDU 
265;  Belmont  ▼.  Coleman,  1  Bosw.  188;  Don^ 
worth  ▼.   OooKbaugh,  6  Iowa,  800;  Wilson  ▼. 


As  tonOien  promiseory  notes,  executed  by  an  ogleer^ 
bind  the  corporation;  when  the  o^eer,^eee  nau  i» 
Hitchcook  V.  Buchanan,  Bk. »,  p.  1078. 

AMtA^pOTcitonUraetsof  oi/teere  and  oQenU^wee  note 
to  Mechanics*  Bank  of  Alexandria  v.  Bank  of  OOU 
umUa.Bk.ft,  p.lOO,aiidiio(stoBaakof  MeCropo* 
lit  V.  OattMhUok,  Bk.  10.  pw  «w 
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1880. 
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WUibmrgk,  48  PHl  4S4;  Qrund  y.  Tueker,  5 
Kad.  70. 

Jtfr.  H^nrjr  G.  Hill«r»  for  appelleet: 

A  Jadgiii«ot  a^DSt  a  corponufon  it  not  btod- 
iDg  opon  the  sttcUioIden;  U  U  not  eTen  prims 
facie  evidence  of  the  indehtedneii  of  the  cor- 
ponUioD  as  to  them.  They  are  neyer  parties 
or  ^Tiea  to  it  Whether  they  are  coosidered 
Hi  euretiee  for  the  oompaoy,  or  as  principal 
debtora,  the  role  is'the  same. 

Mom  y.  MeOuUaugh,  5  HiU,  lU;  MoMahtm  y. 
Mao^,  51  N.  T.  156;  JfOIfr  y.  WhiU,  50  K.  T. 
187;  LcUdleM  y.  Kline,  8  W.  Va.  m8;  TWoMy. 
HunehMn,  88  Ind.  807. 

The  surety  has  an  interest  that  the  security 
taken  from  the  prindpaljdeblor  should  be  dealt 
with  in  good  faith,  and  held  in  trust,  not  only 
for  the  creditor's  security  but  for  the  surety  s 
indemnity.  The  creditor  must  do  no  willful 
«ct  to  discharge  or  cancel  it. 

Haye$  y.  Ward,  4  Johns.  Oh.  180;  Kirkpa$riek 
y.  Eimk,  80  III  188;  Bogen  y.  SOuel  TYutteet, 
48  HI  428;  Baker  y.  BHoffi.  8  Pick.  182;  P^ 
pU  y.  JaiMSii,  7  Johns.  882;  NefeApp.  8  Watts 
A8.  W;  Sairo&ppd r.  Sha^,  8N.T.450;  Pka- 
y.  Borbeur,  48  DL  870. 
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Mr.  J^tdice  PUtehford  deUyei^  the  opin- 
ion of  the  court: 

This  is  a  case  growing  out  of  that  of  Rich- 
mendr.  Inme,  181  U.  8.  87  [80:  8641,  and  in- 
yolyea  a  daim  against  the  assets  of  the  Mano- 
tacturen*  National  Bank  of  Chicago.  In  the 
«iit  of  Irons  against  that  Bank,  l^  an  order  of 
the  Circuit  Court  of  the  United  States  for  the 
KoTthem  District  of  Illinois,  one  Hanrey  was 
appointed  reoeiyer  of  the  Bank.  That  court, 
on  July  88, 1888,  referred  it  to  a  master,  to  re- 
port the  amount  of  the  debts  of  the  Bank,  the 
yalue  of  its  assets,  and  the  amount  of  assess- 
ment necessary  to  be  made  on  each  share  of  iu 
capital  stock  in  order  to  iiay  Its  debts.  Among 
the  daims  presented  before  the  master  was  that 
of  the  aasi^iee  of  the  People's  Bank  of  Belle- 
yflle.  niinoia,  who  claimed  to  be  a  creditor 
in  the  sum  of  $84,108.48;  and  the  ma&ter 
veporled  in  fayor  of  the  daim.  It  was  based 
on  a  ludgment  for  $87,277  obtained  in  the 
flame  drcuit  court.  May  81,  1880,  by  the  Peo- 
ple's Bank  against  the  Manufacturers'  Bank. 
The  judgment  was  founded  on  eight  prom- 
iswry  notes  for  $5,000  each,  dated  Aurust  5, 
1878,  made  by  Henry  S.  Picket,  payable  one 
year  after  date,  to  the  order  of  Picket,  at  the 
Manufacturers'  Bank,  with  interest  at  10  per 
cent  per  annum,  payable  seminuinually,  and 
with  10  per  cent  per  annum  interest  after  ma- 
turity, indorsed  by  Picket,  the  payment  of  each 
note,  prindnal  and  interest,  at  maturity  being 
guaranteed  uj  the  Manufacturers'  Bank.  The 
notes  were  secured  by  a  trust  deed  on  real  es- 
tate, made  by  Picket  to  one  Joseph  A.  Holmes. 

On  the  1st  of  June,  1888,  the  drcuit  court 
made  a  decree  directing  yarious  shareliolders 
to  pay  to  the  reodver,  for  tlie  benefit  of  the 
creditors  of  the  Bank,  certain  sums  of  money. 
An  appeal  was  taken  to  this  court  by  several 
of  the  stockboldefs  and  was  heard,  and  is  the 
case  reported  as  Biehmond  ▼.  Brone,  121  U.  8. 
97  [80:  8841.  The  decision  wss  announced 
March  28, 1887,  the  decree  of  the  drcuit  court 
was  revened,  and  the  cause  was  remanded  with 
directions  to  proceed  in  cooformity  with  the 


opinion  of  this  court  After  that  decision,  and 
before  the  mandate  was  presented  to  the  cir> 
cuit  court,  and  on  the  20th  of  June,  18»7,  on 
the  application  of  several  of  the  stockhold- 
ers, the  case  was  referred  back  to  the  master, 
to  report  sgain  upon  the  amount  of  the  debts 
doe  by  the  Bank,  and  upon  the  amount  of 
the  assessment  necessary  to  be  made  on  each 
share  of  its  capital  stock,  to  pay  its  debts,  and 
opon  the  amount  payable  by  each  shareholder 
on  such  assessment,  and  also  to  take  further 
proofs  in  regard  to  the  validity  of  the  daim  of 
the  People's  Bank,  as  against  the  stockholdeia 
of  the  Manufacturers'  Bank,  and  as  to  whether 
that  daim  had  been  in  whole  or  in  part  re- 
leased, discharged  or  defeated,  by  reason  of  any 
new  matters  stated  in  such  application. 

On  the  18th  of  June,  1888,  tbe  master  report- 
ed that  tbe  claim  of  the  People's  Bank  ought  to 
be  disallowed  upon  the  new  proofs  taken. 
Those  proofs  accompanied  his  report.  Tbeas- 
signee  of  the  People  s  Bank  excepted  to  the  re- 
port|  and  the  matter  was  heard  before  Judge 
Blodffett  His  opinion  is  reported  in  88  Fed. 
Rep.  o48.  He  confirmed  the  report  and  over- 
ruled theexceptiona,  and  on  the  27th  of  March, 
1888,  a  decree  was  entered  opon  the  mandate 
of  this  court,  yacating  the  decree  of  June  1, 
1886,  giving  a  list  of  the  valid,  ouUUnding 
claims  against  the  Bank  (which  did  not  include 
the  claim  of  the  assignee  of  the  People's  Bank), 
adjudging  what  sums  were  to  be  psid  by  tbe 
yarious  stockholders,  and  taxing  costs  to  the 
amount  of  $158.00  against  the  People's  Bank 
and  its  assignee.  The  ssslgnee  appealed  to 
this  oourt  from  the  decree,  because  It  disal- 
lowed his  claim,  and  because  of  the  award  of 
costs  against  the  People's  Bank  and  its  assiirnee. 

The  Manufacturers'  Bank  became  insolvent 
and  suspended  payment  on  September  28, 1878, 
and,  in  pursuance  of  the  National  BanUng 
Act,  went  into  voluntary  liquidation  on  Sep- 
tember 26,  1878. 

In  regard  to  the  claim  of  the  assignee  of  the 
People's  Bank,  tbe  master  reported  as  follows: 
"I  find  and  report  that  the  daim  of  the  assignee 
of  the  People's  Bank  of  Belleville  is  based  upon 
the  guaranty  of  the  Manufacturers'  National 
Bank  of  promissory  notes  made  by  Henry  K 
Picket,  and  secured  bv  real  estate,  amounting 
in  the  outset  to  ft50,OdiO;  that  this  guaranty  was 
made  l>y  Ira  Holmes,  who  was  an  officer  of  said 
Manufacturers'  National  Bank,  and  before  tlia 
faUure  of  the  Bank;  that  these  notes  were  se- 
cured by  a  trust  deed  to  Joseph  A.  Holmes 
upon  the  undivided  half  of  the  northwest  quar- 
ter of  section  ten,  township  thirty-seven  north, 
range  fourteen  east,  bdng  (80)  dg^ty  acres, 
one  undiyidod  half  of  whudi  eighty  acres  was 
owned  by  said  Picket  (and  a  five-acre  tract  and 
twenty-six  loU)  and  the  other  undivided  half 
of  said  dghty  acres  by  said  Ira  Hdmea  indi- 
vidually: that  after  the  maturity  of  these  notes 
and  in  the  month  of  August,  A.  D.  1874,  Ira 
Holmes  made  a  written  oootract  with  the  reo- 
ple's  Bank,  by  which  he  was  to  give  and  did 
give  the  iNUik  his  promissory  notes  agmgating 
the  sum  of  $87,465,  to  secure  the  P^et  notes 
(and  other  indebtedness  for  wbleh  the  bank 
was  not  liable),  payable  in  one,  two,  three  and 
four  years,  securing  the  payment  thereof  by  a 
trust  deed  upon  said  piopeity  and  the  sooth- 
west  quarter  oC  said  northwait  quarter,  ooo- 
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closure  of  the  equity  of  redemptioo.  The 
amount  realized  jMud  the  outstandiog  interest 
and  a  part  of  the  principal.  Under  such  cir- 
cumstances, and  upon  these  pleadings,  this  de- 
ficiency decree,  which  is  a  judgment  for  the 
recovery  of  so  much  money,  with  execution, 
was  imiHToyidently  entered. 

Without  discussing  the  extent  of  th^  fran- 
chises authorized  to  be  sold  under  the  mort- 
gage, we  are  of  opinion  that  this  appeal  was 
properly  taken  in  the  name  of  the  aefendant 
Company.  Willamette  Mfg,  Co.  v.  Bank  cf 
Brim,  (kumbia.  119  U.  8.  191,  197  |^:  884, 
8871;  Memphi9  dt  LitOe  Rock  R.  Co.  v.  Railroad 
Comn.  112  U.  8.  609,  619  [28:  887, 841]. 

Thsdeflcienof  decree  of  June  ff,  I8S7,  ie  re- 
vereed  at  appeUe^e  eoite,  and  the  eauee  remanded 
toith  direetioM  to  proceed  therein  iu  may  be  just 
and  equitable. 


HENRT  K  80HRADER,  Assignee,  Appt, 

V. 

THB    MANXJPACTURBR8'     NATIONAL 
BANE  OF  CHICAGO  bt  al. 

vSee  8. 0.  Beporter*s  ed.  67-981) 

Individual  liability  of  etoekholdere  qf  tonJk— 
eeUlemente  made  <tfttr  bank  went  into  liguida 
Hon — poioer  of  president  and  other 
indoreement,  how  far  binding  on  bank— when 
does  not  make  ehareholdere  liabU—prcionging 
obligatioTy— judgment  against  bank  in  liquida- 
tion, when  does  not  bind  s(oekholder$~~egree- 
ment  to  prolong  UabUity, 

1.  The  individual  liabiUtyof  the  stookholders  of 
national  banks,  as  impoeed  by  and  expressed  in 
the  statute,  is  for  all  the  oontraots,  debts  and  en- 
gacementa  of  such  banks,  but  is  restricted  to  such 
oontraots*  debts  and  ensacrements  as  have  been 
duly  contracted  in  the  ordinary  course  of  its  busi- 


2.  Those  creditors  who  made  settlements  after  the 
Bank  was  put  into  liquidation  and  received  from 
the  president  in  that  settlement  paner  of  the  Bank, 
or  the  individual  notes  of  the  president  himself, 
indorsed  or  iruaranteed  in  the  name  of  the  Bank, 
are  not  such  creditors  of  the  Bank  as  can  subject 
the  stockholders  to  individual  liability. 

3.  The  power  of  the  president  or  other  officer  of 
the  bank  to  bind  it  by  transactions  after  it  is  put 
into  liquidation,  is  that  resulting  from  his  duty, 
which  consists  in  the  collection  and  reduction  to 
money  of  the  assets  of  the  Bank,  and  the  payment 
of  creditors  equally  and  ratably  so  far  as  the  as- 
sets prove  sufficient. 

i.  Payments  may  be  made  in  the  bills  receivable 
and  other  assets  of  the  Bank  in  specie^  and  the  tItJe 
to  such  paper  may  be  transferred  by  the  president 
or  cashier  by  an  indorsement  suitable  to  the  pur- 
pose in  the  name  of  the  Bank;  but  such  indorse- 
ment and  use  of  the  name  of  the  Bank  is  in  liqui- 
dation and  merely  for  the  purpose  of  transferring 
title. 


Nora.— ^  to  eonelustveness  of  judgments  see  not€ 
to  Bank  of  U.  9.  v.  Beverly,  Bk.  U,  p,  TSw 

As  to  estoppel  by  Sudgment^see  note  to  Aspdeo  v. 
Nixon,  Bk.  U,  p.  1060. 

AstoindivUiuaiUdbaayofstoaihOUiersforeorpo-' 
rats  debts,  see  note  to  Hsitch  v.  Dana,  Bk.£S,  p.  88S. 

Am  to  dIssolutiUmof  corporations  and ^eot  on  debts 
ownsd  by  and  on  thetr  property^  me  nou  to  MoBUDM 
V.  The  Potomac  Company,  Bk.  8,  p.  (Ml 


8.   It  can  have  no  other  effect  as  against  the  shares- 
holders  by  creating  a  new  obligation.    It  does  not 
constitute  a  liability,  contract  or  engagement  of 
the  Bank  for  which  they  can  be  held  to  be  individ-^ 
nally  responsible. 

6L  It  is  not  within  the  power  of  the  officers  of  the^ 
Bank,  without  express  authority,  to  prolong  in^ 
definitely  an  obligation  on  the  part  of  the  share- 
holders,  which  Is  imposed  li^  the  statute  only  aa* 
a  means  of  securing  the  payment  of  debts  by  ani 
insolvent  bank. 

7.  When  the  suit  in  which  judgment  was  recov* 
ered  was  not  commenced  nntil  after  the  Banlc 
went  into  liquidation,  the  judgment  agslnst  the- 
corporation  Is  not  binding  <m  the  stookholders  la 
the  sense  that  it  cannot  be  re-examined,  wbere 
the  factsof  theoase  were  not  known  tothestock* 
holders  of  the  Bank  when  the  judgment  was  reo- 
dered* 

8.  An  agreement  made  by  the  president  of  the 
Bank,  after  the  Bank  went  mto  UquidatioD,  U> 
continue  its  guarantee  upon  certain  notes.  Is  not 
binding  upon  the  stockholders. 

[No.  1870.1 
Submitted  Jan.  9, 1890.    Deeded  Jan.  tO,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Comt 
of  the  United  8ute8  for  the  Northern  Dis- 
trict of  Dlinois,  establishing  claims  against  » 
Bank  which  had  been  put  mto  liqaidaUon  and 
disallowing  the  claim  of  the  People's  Bank  off 
Belleville.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Reported  below,  86  Fed.  Rep.  848. 

Mr.  Franklin  A.  MeConan^hx*  ^^  ^P* 

pellant: 

The  undertaking  of  the  Manufacturers'  Ni^ 
Uonal  Bank  was  the  obligation  of  a  prindpid. 

KirkpatHek  ▼.  Howk,  §0  Bl.  128. 

The  guarantor  has  no  right  to  demand  the 
sureties  which  the  creditor  may  hold. 

Daret  v.  Bates,  51  Dl.  489. 

An  agreement  which  preserves  the  rights  of 
the  creditor  to  proceed  against  the  surety,  or 
the  rif^ht  of  the  surety  to  proceed  against  the 
principal,  will  not  discharge  the  surety. 

Mueller  ▼.  Dobschuetz,  89  DL  182;  Rueker  ▼. 
Robinson,  88  Mo.  154;  Morse  ▼.  Huntington, 
40  Vt.  488-496;  Price  ▼.  Barker,  4  EL  A  Bl. 
760;  KearOevY.  Cole,  16Mees.&W.  128;  Viel^ 
V.  Hoag,  24  Vt  46;  HubbeU  ▼.  Carpenter,  5  N. 
Y.  171. 

The  mere  inadequacy  of  price  would  not  be- 
sufficient  to  set  aside  a  sale,  even  in  a  direct 
proceeding  for  such  a  purpose. 

DaffU  V.  PUkftt,  72  III.  485. 

This  Judgment  is  as  binding  on  the  stock* 
holders  of  the  Bank,  as  an  adjudication,  as  it 
is  against  the  Bank  itself,  unless  it  can  be- 
shown  that  it  was  obtained  by  fraud,  of  which 
there  can  be  no  pretense. 

MiUiken  v.  Whitehouse,  49  Me.  529;  8lee  w. 
Bloom,  20  Johns.  669;  Moes  t.  Oaklev,  2  HilU 
265;  Belmont  ▼.  Coleman,  1  Bosw.  188;  Doi^ 
worth  w.  Ooolhaugh,  6  Iowa,  800;  Wilson  t. 


As  touihen  promissory  notes,  eoDeeuted  by  an  ogleer^ 
bimd  the  eorporation;  when  the  o^teer^—soe  note  U> 
Hitchcock  T.  Buchanan,  Bk.  88,  p.  1078. 

AstoparoteonUraetsofo1lteer8andageHte,9eenote 
to  Mechanics*  Bank  of  Alexandria  v.  Bank  of  OOU 
ambla,Bk.(k  p.  100,  and  iioCs  to  Bank  of  Metiopo* 
Us  V.  Oattaohllok,  Bk.  10.  pw  Mb 


188U.8* 


1880. 


BcmmAumm  t.  Hahuvaotubkbs'  Katiokal  Bake  of  Chicaoo. 
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FitUburgK  48  PHl  4S4;  Orund  w.  Tucker,  5 
Kmxl  70. 

i&.  H^nrjr  G.  Hill«r»  for  appelleet: 

A  Jadgiii«ot  a^Dst  a  corponufoD  is  not  bind- 
iog  opoo  the  sttcUiolden;  it  it  not  even  prima 
facie  eridenoe  of  the  iDdebtadnttt  of  the  cor- 
poiation  as  to  them.  They  are  nerer  parties 
or  privies  to  it  Whether  they  are  considered 
«s  sureties  for  the  company,  or  as  principal 
debtors,  the  role  is'tbe  same. 

Mom  y.  MeOuUough,  5  Hill,  181;  MeMaham  t. 
JUm^,  51  N.  T.  156;  ifOIfr  ▼.  White,  50  N.  T. 
187;  LtOdleM  ▼.  KUne,  8  W.  Va.  m8;  Trippey. 
ffumckefm,  88  Ind.  807. 

The  surety  has  an  interest  that  the  securitr 
taken  from  the  prindpaljdeblor  should  be  dealt 
with  in  good  faith,  and  held  in  trust,  not  only 
for  the  creditor's  security  but  for  the  surety  s 
indemnity.  The  creditor  must  do  no  willful 
«ct  to  discharge  or  cancel  it. 

JEK^w  y.  ITanf,  4  Johns.  Oh.  180;  KirhMHek 
y.  Bofck,  80  III  188;  Bogen  ▼.  8ekeel  TYueteee, 
48  HI  428;  Baker  y.  Brioge,  8  Pick.  122;  F^ 
pU y.  /snjiii, 7 Johns. 882;  NefeApp.^  WatU 
A  8.  86;  Sokroeppel  y.  Bhaw,  8  N.  Y.450;  Pka- 
y.  BofUur,  49  DL  870. 


[691 


Mr.  JueHee  Platehford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  case  growing  out  of  that  of  Bieh- 
m^ndr.  Inme,  181  U.  8.  87  [80:  8641.  and  in* 
yolyes  a  daim  against  the  assets  of  the  Mano- 
tscturen^  Natio^  Bank  of  Chicaga  In  the 
coit  of  Irons  against  that  Bank,  l^  an  order  of 
the  Circuit  Oourt  of  the  United  States  for  the 
KoTthem  District  of  Dlinols,  one  Hanrey  was 
appointed  reoeiyer  of  the  Bank.  That  court, 
on  July  28, 1888,  referred  it  to  a  master,  to  re- 
port the  amount  of  the  debts  of  the  Bank,  the 
yalue  of  its  assets,  and  the  amount  of  assess- 
ment neoessary  to  be  made  on  each  share  of  iu 
capital  stock  in  order  to  pay  Its  debts.  Among 
the  daims  presented  before  the  master  was  that 
of  the  aasi^iee  of  the  People's  Bank  of  BeUe- 
yflle.  niinoii,  who  claimed  to  be  a  creditor 
in  the  sum  of  $84,108.48;  and  the  ma&ter 
veported  in  f  ayor  of  the  daim.  It  was  based 
on  a  Judgment  for  $67,277  obtained  in  the 
aame  drcuit  court,  May  81,  1880,  by  the  Peo- 
ple's Bank  against  the  Manufacturers'  Bank. 
The  judgment  was  founded  on  eight  prom- 
issory notes  for  $5,000  each,  dated  August  5, 
1878,  made  by  Henry  B.  Picket,  payable  one 
year  after  date,  to  the  order  of  Picket,  at  the 
Manufacturers'  Bank,  with  interest  at  10  per 
cent  per  annum,  payable  seminuinually,  and 
with  10  per  cent  per  annum  interest  after  ma- 
turity, indorsed  by  Picket,  the  payment  of  each 
oote,  prindpal  and  interest,  at  maturity  being 
guaranteed  bj  the  Manufacturers'  Bank.  The 
notes  were  secured  by  a  trust  deed  on  real  es- 
tata,  made  by  Picket  to  one  Joeeph  A.  Holmes. 

On  the  1st  of  June,  1886,  the  drcuit  court 
made  a  decree  directing  yarious  shareholders 
to  pay  to  the  recdyer,  for  the  benefit  of  the 
creditors  of  the  Bank,  certain  sums  of  money. 
An  appeal  was  taken  to  this  oourt  by  seyenl 
of  the  stockholders  and  was  heard,  and  is  the 
case  reported  as  BUhmond  y.  Irene,  121  U.  8. 
97  [80:  8641.  The  decision  was  announced 
Maroh  28, 1887,  the  decree  of  the  circuit  oourt 
was  revelled,  and  the  cause  was  remanded  with 
directions  to  proceed  in  conformity  with  the 

U8U.& 


opinion  of  this  court  After  that  decision,  and 
before  the  mandate  was  presented  to  the  cir> 
cult  court,  and  on  the  20th  of  June,  \^ftfi,  on 
the  application  of  several  of  the  stockhold- 
ers, the  case  was  referred  back  to  the  master, 
to  report  sgaln  upon  the  amount  of  the  debts 
due  by  the  Bank,  and  upon  the  amount  of 
the  assessment  necessary  to  be  made  on  eadi 
share  of  its  capital  stock,  to  pay  iu  debts,  and 
upon  the  amount  payable  by  each  shsreholder 
on  such  assessment,  and  also  to  take  further 
proofs  in  regard  to  the  yalidity  of  the  daim  of 
the  People's  Bank,  as  against  the  stockholders 
of  the  ManufacturJers'  Bank,  and  as  to  whether 
that  daim  had  been  in  whole  or  in  part  re- 
leased, discharged  or  defeated,  by  reason  of  any 
new  matters  stated  in  such  application. 

On  the  16th  of  June,  1888,  the  master  report- 
ed that  the  daim  of  th«  People's  Bank  ought  to 
be  disallowed  upon  the  new  proofs  taken. 
Those  proofs  accompanied  his  report.  Tbeas- 
signee  of  the  People  s  Bank  excepted  to  the  re- 

Cand  the  matter  was  heard  before  Judge 
gett  His  opinion  Is  reported  in  86  Fed. 
Rep.  848.  He  confirmed  the  report  and  over- 
ruled the  exceptions,  and  on  the  27f  h  of  March, 
1888,  a  decree  was  entered  upon  the  mandate 
of  this  court,  yacatins  the  decree  of  June  1, 
1886,  giving  a  list  of  the  valid,  outstanding 
daims  against  the  Bank  (which  did  not  include 
the  claim  of  the  assignee  of  the  People's  Bank), 
adjudging  what  sums  were  to  be  paid  by  the 
yarions  stockholders,  and  taxing  oosis  to  the 
amount  of  $158.00  against  the  People's  Bank 
and  ita  assignee.  'Toe  assignee  appealed  to 
this  oourt  from  the  decree,  because  it  disal- 
lowed his  claim,  and  because  of  the  award  of 
cosU  agaiost  the  People's  Bank  and  its  assiirnee. 

The  Manufacturers'  Bank  tiecame  insolvent 
and  suspended  payment  on  September  28, 1878, 
and,  in  pursuance  of  the  National  BanUng 
Act.  went  into  yoluntary  liquidation  on  Sep- 
umber  26, 1878. 

In  regard  to  the  claim  of  the  assignee  of  the 
People's  Bank,  the  master  reported  as  follows: 
"I  find  and  report  that  the  daim  of  ttie  assignee 
of  the  People's  Bank  of  Belleville  Is  based  upon 
the  guaranty  of  the  Manufacturers'  National 
Bank  of  promissory  notes  made  by  Henry  K 
Picket,  and  secured  by  real  estate,  amounting 
ia  the  outset  to  $50.0d6;  that  this  guaranty  was 
made  by  Ira  Holmes,  who  was  an  officer  of  said 
Manufacturers'  National  Bank,  and  before  tha 
failure  of  the  Bank;  that  these  notes  were  se- 
cured by  a  trust  deed  to  Joseph  A.  Holmes 
upon  the  undivided  half  of  the  northwest  quar- 
ter of  section  ten,  township  thirty-seven  north, 
range  fourteen  east,  being  (80)  eighty  acra, 
one  undiyidod  half  of  whidi  eighty  acres  was 
owned  by  said  Picket  (and  afiye-acre  tract  and 
twenty-six  lota)  and  the  other  undiylded  half 
of  said  eighty  acres  by  said  Ira  Holmes  Indi- 
yidually :  that  after  the  maturity  of  these  notes 
and  in  the  month  of  August,  A.  D.  1874,  Ira 
Holmes  made  a  written  oontnct  with  the  Peo- 
ple's Bank,  by  which  he  was  to  give  and  did 
ffiye  the  iNUik  his  promissory  notes  aggregating 
the  som  of  $87,465,  to  secure  the  PKet  notes 
(and  other  Indebtedness  for  vrfaleh  the  bank 
was  not  liable),  payable  in  one,  two,  three  and 
four  years,  securing  the  payment  thereof  by  a 
trust  deed  upon  ssm  propeity  and  the  aora- 
west  quarter  oC  said  northwail  quarter,  oon- 
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taiDine  forty  acres  additioDal,  and  that  sabse- 
quentiy  foreclosure  proceedings  were  bad  upon 
the  tmst  deed  made  by  Picket,  resulting  in  tbe 
placing  of  the  title  to  the  entire  tract  in  the 
name  of  said  Ira  Holmes,  and  the  amount  for 
which  the  property  was  sold,  to  wit,  the  sum 
of  ten  thousand  dollars,  was  credited  upon  the 
notes  of  said  Picket,  leaving  due  at  that  time 
upon  the  Picket  notes  the  sum  of  forty  thou- 
sand dollars,  for  the  payment  of  which,  and  the 
notes  of  said  Ira  Holmes,  the  entire  tract  re- 
mained charged,  said  Picket  haying,  for  the 
purpose  of  enabling  the  parties  to  carry  out 
the  arrangement  referred  to,  executed  a  quit- 
claim deed  of  his  interest  in  said  property  to 
said  Ira  Holmes.  I  find,  as  a  matter  of  fact, 
that  the  consideration  for  the  conyeyance  of 
said  Picket  was  his  release  from  the  payment 
of  his  notes,  which  were  thereafter  held  under 
the  terms  of  tbe  contract  between  Ira  Holmes 
and  the  People*s  Bank,  for  the  purpose  of  pre- 
serving  the  guaranty  of  the  bank ;  that  said 
arrangement  changed  the  original  contract  of 
guaranty  made  by  the  Manufacturers'  National 
Bank,  by  tbe  taking  of  tbe  new  security  and 
the  extension  of  time  resulting  therefrom  upon 
the  original  indebtedness.  I  find,  further,  Uiat 
tbe  deed  executed  by  said  Picket,  as  the  result 
of  the  agreement  referred  to,  was  made  under 
an  arrangement  between  said  Holmes  and 
Picket,  and  assented  to  by  said  People's  Bank 
of  Belleyille,  that  said  Picket  was  to  be  re- 
leased and  discharged  from  any  further  liability 
or  payment  upon  tbe  original  indebtedness. 
[71]  By  reason  of  which  I  fina  that  the  Manufac- 
turers' National  Bank,  the  original  guarantor, 
became  discharged  from  all  fiuiher  liability  on 
account  of  such  undertaking  of  guaranty,  and 
recommend  that  tbe  daim  against  it  be  disal- 
lowed." 

Judge  Blodgett,  in  his  opinion  in  86  Fed.  Rep. 
848,  said:  "This  clahn  of  the  People's  Bank 
of  Belleyille  is  based  upon  a  guaranty  of  pay- 
ment made  by  the  Manufacturers' National 
Bank  of  ei^t  notes  of  $5,000  each,  giyen  by 
Henry  E.  Picket,  dated  August  6, 1878,  and 
due  m  one  year  from  date,  which  were  dis- 
counted for  the  Manufacturers'  National  Bank, 
soon  after  their  date,  by  tbe  People's  Bank  of 
Belleville.  These  notes  were  secured  by  a  trust 
deed  upon  land  in  the  yicinity  of  the  City  of 
Chicago.  The  Manufacturers'  National  Bank 
faispended  payment  and  went  into  yoluntary 
liquidation  on  or  about  the  28d  of  September, 
1878,  and,  when  these  notes  matured,  about  a 
year  afterwards,  dealing  were  bad  between 
the  People's  Bank  of  Belleyille  and  Ira  Holmes, 
then  acting  as  president  of  the  Manufacturers' 
National  Hank,  in  liquidation,  and  assuming  to 
act  also  for  his  bank,  by  which  the  title  to  the 
real  estate  held  as  security  for  the  payment  of 
these  notes  was  transferred  to  Holmes,  and 
Holmes  thereupon  ^ye  his  notes  for  the 
amount  due  on  the  Picket  notes,  and  also  for  a 
large  amount  of  other  indebtedness  held  by  the 
People's  Bank,  on  which  the  Manufacturers' 
National  Bank  or  Holmes  or  both  were  liable; 
and,  as  is  found  by  the  master.  Picket,  in  con- 
sideration of  a  quitclaim  deed  from  himself  and 
wife  to  Holmes,  of  the  land  coyered  by  the 
trust  deed  seeming  his  notes,  was  released  from 
further  liability  on  these  notes.  The  master 
found  that  this  release  of  Picket  from  the  notes 
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which  the  Manufacturers'  National  Bank  had 
guaranteed  operated  to  release  the  inianntor. 
and  hence  the  master  rejected  tbe  daim.    I  da 
not  intend  to  go  into  an  analysis  or  statement  of 
the   proof  upon  which  the  master  made  fail 
finding,  as  it  will  be  sufficient  to  sbt  that  I 
haye  examined  these  proofs,  and  am  oi  opinioa 
that  they  fully  sustain  the  master's  cooclusioojL 
It  is  urged,  howeyer,  that,  as  the  pn>of  diow^ 
that  the  People's  Bank  of  Belleyille  broofbt 
suit  on  this  guaranty  now  in  qoestioo  and  ob- 
tained Judgment  thereon,  such  jodgmeat  is 
oondusiye  against  the  defendants  in  this  case, 
who  are  stockholders  in  the  Manufaotoiers* 
National  Bank,  against  whom  an  aaseasmeof  0 
asked.    Aside  from  the  authorities  cited,  which 
satisfy  me  that  the  stockholders  of  the  Msbo- 
f acturers*  National  Bank  are  not  coDdaded  bj 
this  Judgment  which  was  rendered  after  tbe 
Bank  went  into  liquidation,  I  think  the  fact 
shown  in  this  lecord,  that  the  deahags  between 
the  People's  Bank  of  Bdleyille  and  Holmef 
and  Picket,  by  which  Picket  was  rekased, 
were  unknown  to  the  defendant  alodLholdenat 
the  time  this  judgment  was  rendered,  sbookl 
allow  these  stockholders  to  go  behind  the  rec- 
ord of  that  Judgment,  and  raise  the  quesCioo 
before  the  court,  in  this  suit,  whether  the  gaa^ 
anty  was  released  by  the  release  of  Pidni,  tbe 
principal  debtor,  whose  notes  were  goaraotedd 
The  exceptions  to  the  master's  report  are  there- 
fore oyerruled  and  the  report  confirmed." 

The  contention  of  the  appellant  is  thsl;  bf    | 
the  transaction  in  question,  Fidcet  was  not  re- 
leased.   Reliance  foi  this  yiew  is  had  upon  an 
instrument  in  writing,  made  on  the  ^7tk  ot 
August,  1874,  between  Ira  Holmes  as  one  party 
and  the  People's  Bank  of  BeUeyUk  as  tbe 
other.    By  that  paper  Holmes  agreed  witfa  tbe 
bank  that  he  would,  on  the  1st  of  8^iteniber. 
1874,  execute  to  it  his  eighteen  promiaory 
notes,  of  that  date,  each  beimng  interest  uX  tbe 
rate  of  10  per  cent  per  annum  from  its  date, 
payable  semi-annually,  the  total  amount  of  tbe 
eighteen  notes  to  be  $87,485.10;  and  Hofaoef 
simultaneously  to  execute  to  one  Thomas,  as 
trustee,  eighteen  deeds  of  trust  to  secure  tbe 
eighteen  notes,  each  deed  to  secure  one  note, 
the  bank  agreeing  to  foreclose  at  oooe  tbe 
Picket  deed  of  trust,  and  to  procure  the  trostee     i 
therein  to  sell  tbe  land  coyered  thereby,  under 
its  proyisions,  at  the  expense  of  Ira  Bdaies, 
and  to  cause  said  land  to  be  bought  in  at  socb 
sale  and  conyeyed  to  Ira  Holmes.    The  initni- 
ment  contained  a  provision  "that  the  notei 
mentioned  in  the  incumbrances  now  existio/? 
upon  said  land  shall  stand  as  additional  secor- 
ity  for  said  People's  Bank,  as  far  as  they  go, 
for  the  indebtethiess  to  be  created  by  the  aw 
Holmes  as  hereinbefore  mentioned."    Uoder 
this  agreement,  the  proceedings  took  place 
which  are  set  forth  in  the  report  of  the  master. 

On  the  2d  of  September,  1874,  a  paper  wii 
executed  by  the  Manufacturers'  National  BtfiK. 
by  Ira  Holmes  as  its  president,  and  accepted 
in  writing  by  the  People's  Bank  of  Belled. 
by  0.  W.  Thomas  as  its  attorney,  which  redted 
the  fact  of  the  making  of  the  ten  prowistfxf 
notes  by  Picket  on  uie  5th  of  August,  1873. 
and  the  securing  of  the  same  by  a  trust  deed, 
and  then  proceeded  as  follows:  ''And  wbereas 
the  said  Manufacturers'  National  Bank  after- 
wards, and  before  said  notes  matured,  de 
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Uvered  tbem  to  the  People's  Bank  of  BelleTille. 
ftDd,  for  a  valuable  coDtideradoD,  KuaraDteed 
the  prompt  payment  of  said  notes  and  interest 
to  Mid  People's  Bank;  and  whereas  the  said 
PIdLet,  before  said  notes  fell  due,  became  in- 
solTent,  and  the  land  mentioned  in  said  trust 
deed  was  sublect  to  heavy  prior  incumbrances, 
which  said  People's  Bank  has  removed,  it  is 
agr^  between  the  said  People's  Bank  of 
Sdleville  and  the  said  Manufacturers'  National 
Bank  that  the  guarantee  of  the  said  Manu- 
facturer's National  Bank  upon  eight  of  said 
notes  shall  be  and  remain  binding  upon  said 
National  Bank,  and  that  any  agreement  which 
has  been  or  may  be  made  between  the  People's 
Bank  and  said  Picket,  in  regard  to  said  Pick- 
et's liability  as  maker  or  indorser  of  said  notes, 
shall  never  be  construed  to  release  or  in  anv- 
wise  affect  said  guarantee  upon  eight  of  nald 
notes." 

On  the  same  2d  of  September,  1874,  the 
MuufactureFB*  National  Bank,  by  Ira  Holmes 
as  its  president,  executed  an  instrument  where- 
bj  it  agreed  that  no  release  of  the  Picket  deed 
01  trust  "Aall  operate  to  release  said  Bank  from 
its  guarantee  of  eight  of  the  notes  in  said  deed 
named,  to  be  selected  and  retained  by  the  Peo- 
ple's Bank  of  Belleville,  the  present  leftal  holder 
of  aQof  said  notes  in  said  deed  nameo,  and  the 
said  Manufacturers'  National  Bank  further 
ames  that  no  release  of  the  maker  or  indorser 
of  said  notes  shall  operate  to  relieve  said  Na- 
[74]  tiooal  Bank  of  its  liability  upon  said  guarantee 
of  eight  of  the  same,  the  sud  Manufacturers' 
National  Bank  hereli^  continuing  its  guaranty 
of  eij^t  of  said  notes,  notwithstanding  any 
agreement  which  mav  be  or  idmj  have  been 
miMle  between  the  bolder  of  the  same  and  the 
maker  or  indorser  thereof,  and  notwithstand- 
ing any  sale  which  may  be  made  onder  oAd 
deed  dr  trust" 

In  its  opinion  in  the  case  of  BUhmond  v. 
.  irMU,  at  paise  59  [80:  874],  this  court  consldeied 
that  part  ot  the  decree  appealed  from  whidi 
directed  pavment  of  the  cuums  reported  by  the 
master  under  the  denomination  of  class  D, 
amounting  in  the  aggregate  to  lid's.  110.81, 
and  which  were  designated  by  the  master  as 
claims  "  arising  before  the  failure  of  the  Bank, 
upon  which  worthless  collaterals  were  subse- 
quently received."  These  were  claims  which, 
after  tne  Bank  went  Into  liquidation,  were 
settled  between  the  parties  by  the  acceptance 
out  of  the  assets  of  the  Bank,  by  the  creditors, 
of  bQls  receivable,  in  payment  of  their  claims, 
and  which  bills  receivable  contained  guarantees 
of  payment  then  made  in  the  name  of  the 
Bank.  Upon  that  point  this  court  said:  **Itis 
averted  by  the  appeUees  that  they  are  claims 
arising  for  the  most  part,  if  not  in  all  Instances, 
upon  mdorsements  and  guarantees  made  in  the 
name  of  the  Bank  by  llolmes,  Its  president, 
after  the  suspension  m  the  Bank,  and  while  It 
was  in  liquidation.  It  appears  clearly  from 
the  evidence  that.  In  many  cases,  parties  hav- 
ing claims  against  the  iwDk  acoipted  from 
Hohnes  commercial  paper  held  by  the  Bank, 
which  It  had  received  in  the  course  of  Its  busi- 
ness, and  which  constituted  a  part  of  Its  assets, 
nmning  some  of  It  several  months  and  some  of 
It  several  years,  bearing  interest,  some  at  the 
rate  of  eight  and  some  at  the  rate  of  ten  per 
cent  per  annum,  indorsed  and  guaranteed  In 
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the  name  of  the  Bank  by  Holmes  as  president. 
The  books  of  the  Bank  show  that  in  these  cases 
the  paper  so  received  was  charged  against  the 
account  of  the  party  receiving  it,  thus  closing 
the  account  as  settled.  In  these  cases,  It  is 
testified  by  Holmes  that  the  creditors  gave 
their  checks  to  the  Bank  for  the  amount  stand- 
ing to  their  credit.  In  some  cases,  the  credit- 
ors or  their  agenta  testifying  to  the  transac- 
tions, without  contradicting  Holmes  In  respect 
to  what  was  in  fact  done,  nevertheless  state  that 
the  paper  accepted  by  them  was  received,  not 
in  payment,  Irat  as  security.  It  Is  obvious, 
however,  that  in  most.  If  not  in  all,  instances, 
the  witnesses  are  referring  to  the  security 
which  they  supposed  they  had  received  sod 
were  entitled  to  rely  upon,  by  the  means  of  the 
indorsement  and  guaranty  of  the  paper  thus 
received,  made  by  Holmes  as  president  In  the 
name  of  the  Bank.  They  certainly  acted  upon 
this  belief,  for  in  many  instances  Uiey  proceed- 
ed to  obtain  Judsroenta  against  the  mnk,  nf  ter 
the  maturity  ana  dishonor  of  the  paper  so  r^ 
cdved  upon  these  Indorsementa  and  guaran- 
ties, and  m  this  proceeding  proved  their  claims 
in  Uiat  form  by  transcripts  of  such  Judgmeota. 
It  is  true  tliat,  in  the  final  decrees,  the  master 
was  directed  to  correct  his  computation  of  In- 
terest so  as  to  eoualize  the  claims  of  the  credit- 
ora  by  aUowing  interest  at  a  uniform  rate,  from 
the  time  of  the  suspension  upon  the  amountaas 
they  appeared  to  be  due  from  the  lxx>ks  of  the 
Bank,  but  all  the  claims  In  class  D,  notwith- 
standing the  settlementa  made,  were  included 
in  the  amounta  found  due  and  ordered  to  be 
paid.  In  this  respect  we  are  of  the  opinion 
that  the  decree  Is  erroneous.  Those  creditora 
who  made  settlementa  after  the  Bank  was  put 
into  liquidation  and  received  from  the  presi- 
dent in  that  settlement  paper  of  the  Babu,  or 
as  in  some  cases  the  individual  notes  of  Holmes 
himself,  indorsed  or  guaranteed  In  the  name  of 
the  Bank,  are  not  to  be  considered  as  creditore 
of  the  Bank  entitled  to  subject  the  stookholden 
to  individual  liability.  The  Individual  liability 
of  the  stockholden,  as  Imposed  by  and  ex- 
pressed in  the  statute,  Is  indeed  for  all  the  con- 
tracta,  debta  and  eogagementa  of  such  associa- 
tion, but  that  must  be  restricted  In  its  meaning 
to  such  contracts,  debta  and  eogagementa  as 
have  been  duly  qontracted  in  the  ordinary 
course  of  Ita  business.  That  business  ceaseci 
when  the  Bank  went  Into  liquidaiioD;  after 
that  there  was  no  authority  on  the  part  of  the 
officera  of  the  Bank  to  transact  any  business  in 
the  name  of  the  Bank  so  as  to  bind  Ita  share- 
holdera,  except  that  which  is  implied  in  the 
duty  of  liquidation,  unless  such  authority  had 
been  expressly  conferred  by  the  shareholdera. 
No  such  express  aulhority  appean  in  thii  case, 
and  the  power  of  the  president  or  other  ofDoer 
of  the  Bank  to  bind  it  by  transactlonR  sfti^r  It 
was  put  Into  Uquldatioo  Is  that  which  resulta 
by  implication  from  the  duty  to  wind  up  and 
dose  Its  aifalxs.  That  duty  consista  In  tnecol* 
lection  and  reduction  to  money  ot  iiie  lUMieu  uf 
the  Bank,  and  the  payment  of  crediton  equally 
and  ratably  so  far  as  the  asseta  prove  sufllcient. 
Paymenta,  of  coune,  may  be  made  in  the  bills 
receivable  and  other  asseta  of  ttie  Bank  in 
tpecie.  and  the  title  to  such  paper  may  be  trans- 
ferred by  the  preskient  or  cashkr  oy  an  In* 
dorsement  suitable  to  the  purpose  In  the  name 


[751 


1761 


T»-e2 


SUP&EMta  COUBT  OP  THB  UHITID  StAZHL 


OOS.TBBlf, 


IT7] 


of  the  BftDk«  but  sach  indorsemeot  and  oae  of 
the  name  of  the  Bank  is  in  liquidation  and 
merely  for  the  purpose  of  transferring  title. 
It  can  ha^e  no  other  effect  as  against  the  share- 
lioldeis  by  creatine  a  new  obligation.  It  does 
sot  oonsntate  a  ifitbilitj,  contract  or  engage- 
ment of  the  Bank  for  which  thej  can  be  held 
to  be  individually  responsible.  Every  credit- 
or of  the  Bank,  receiving  its  assets  under  such 
oircumstanoes,  knows  the  fact  of  liquidation, 
and  is  chargeable  with  knowledge  of  its  con- 
sequences; he  takes  the  assets  received  at  his 
own  peril;  he  is  dealing  with  officers  of  the 
Bank  only  for  the  purpose  of  winding  up 
its  affairs.  If  he  accepts  something  in  lieu  of 
an  existing  obligation  looking  to  future  pay- 
ment it  must  be  from  other  parties.  It  is  not 
within  the  power  of  the  officers  of  the  Bank, 
without  express  authority,  by  such  means  to 
prolong  indeflnitdy  an  obligation  on  the  part 
of  the  shareholders,  which  is  imposed  by  the 
statute  only  as  a  means  of  securing  the  pay- 
ment of  debts  by  an  insolvent  bank  when  it  is 
no  longer  able  to  continue  business,  and  for 
the  purpose  of  effectually  winding  up  its  af- 
fairs. This  is  the  very  meaning  of  the  word 
'liquidation."' 

It  was  proper  for  tbe  circuit  court,  after  the 
decision  of  this  court,  to  permit  the  claim  of 
the  People's  Bank  to  be  re-examined,  to  ascer- 
tain'whether  it  was  a  valid  claim  against  the 
stockholders  of  the  Manufacturers'  Bank.  It 
is  true  that,  on  the  81st  of  May.  1880.  the  Peo- 
ple's Bank  recorered  in  the  circuit  court  a 
judgment  against  the  Manufacturers'  Bank  for 
#87,377,  in  an  action  brought  against  the  latter 
as  guarantor  of  the  eight  notes;  out,  as  the  suit 
in  which  that  Judgment  was  recovered  was  not 
commenced  until  the  20th  of  October,  1876, 
more  than  three  years  after  the  Manufacturers' 
Bank  went  into  liquidation,  the  Judgment 
against  the  corporation  was  not  binding  on  the 
stockholders  in  the  sense  tiiat  it  oooldf  not  be 
re-examined:  and  the  transactions  of  August 
and  September,  1874,  also  took  place  about  a 
year  after  the  Bank  went  into  voluntary  liqui- 
dation. M<m  V.  MeOuUaugK  5  Hill,  1^1;  Mil- 
Ur  V.  WhiU,  50  N.  Y.  187;  MeMahan  v.  Mae^, 
fil  N.  Y.  155;  Trippe  v.  i/tinc*«tm,  82  Ind.  807. 

When  this  Judgment  was  rendered,  on  the 
Slst  of  May.  1880,  the  transactions  of  August 
and  September,  1874,  bcftween  the  People's 
Bank  and  Holmes  and  Picket,  were  not  known 
to  the  stockholders  of  the  Manufacturers' 
Bank;  and  it  is  quite  dear  that  they  are  en> 
titled  to  go  behind  the  record  of  that  Judgment 
and  raise  the  question  whether  the  guarantee 
of  the  Manufacturers'  Bank  was  released  as  to 
them  by  the  release  of  Picket,  the  prindpal 
debtor,  whose  notes  were  guaranteed  hj  that 
Bank. 

We  are  satisfied,  on  the  evidence,  that  the 
consideration  for  the  deed  from  Picket  to  Irm 
Holmes  was  that  Picket  should  be  released  as 
maker  of  the  notes  held  bv  the  People's  Bank, 
whidi  the  Manufacturers'^NaUonal  Bank  had 
guaranteed.  As  to  what  is  contained  in  the 
two  papers  dated  September  8, 1874,  the  mean- 
ing of  them  Is  that  the  liability  of  the  Manu- 
facturers' National  Bank  m  ruaranlor  upon 
the  eight  notes  of  Picket  sboold  continue  not- 
withstanding the  release  of  the  land  from  the 
Picket  deed  of  trust  by  a  sale  under  the  power 
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contained  in  that  deed,  in  pursuance  of  the 
agreement  made  with  Ira  Holmes,  and  notwith- 
standing the  release  of  Picket,  as  maker  of  the 
notes,  from  further  liabflity  upon  them.  The 
sale  und^r  the  Picket  trust  oeed  was  mad« 
simply  to  releastf  the  security,  by  idadng  the 
title  in  Holmes,  and  was  not  niade  for  the  pur- 
pose of  paying  the  notes;  and  the  agreement 
of  Holmes,  made  after  the  Bank  went  into 
liquidation,  to  continue  its  guarantee  upon  the 
notes,  a  liability  under  which  the  Peoplrs  Bank 
is  now  attempang  to  enforce  against  the  stock- 
holders, is  not  bmding  upon  them,  in  view  of 
what  was  said  by  this  court  in  Uie  case  of 
BUhmand  y.  Iron$,  before  quoted. 
The  deeree  cf  the  Oircuii  Oauri  i$  q/lrmed. 

Mr.  Chirf  JvHice  FoUor,  having  been  of 
counsd  in  uichmond  v.  Iron$,  took  no  part  ia 
the  consideration  or  dedaioa  of  this  case. 


WILLIAM  A.  STUART,  Appi., 

A.  L.  BOULWABB  vr  au 

<8ee  8L  OL  Beporter^  ed.  TMU 

JuriitUMmal amount    taUm iufleienf    etmnmi 
fern    eompematum  qfreceiwer^-diicreUoHatrf. 


1.  On  an  appeal  from  a  dsovse  allowing 
salion  to  a  receiver  and  hii  oonnsei.  the  allow* 
anoe  to  his  ooonsel  li  to  be  added  to  the  allowanoa 
to  the  reoeiver  in  determlDtng  the  JorisdlotkHiaa 
amount  neoeasarj  to  an  appeal  to  this  court* 

S.  Where  one  proeeoutes  a  soft  as  a  creditor,  olalm- 
inffmore  than  $S,000  of  a  fond  as  apidloable  to  a 
large  amooot  of  debts  owned  Xtj  lilm,  that  Is  sof* 
fldentamoont  to  give  this  ooort  jorlsdiotioo. 

8.  Ooonsel  fees  are  proper  allowanoes  to  a  receiver 
for  ooonsel  empk^red  by  him  m  the  dtsoharve  ot 
hIsdotSes. 

4  CX>ortB  of  equity  may.  In  the  afaeeooe  of  sSatO" 
tory  role,  fix  the  eomplBOBation  of  their  own  re> 
o«#t«cs  and  that  of  ooonsel  employed  hy  them* 

Iw  Like  all  qoestlons  of  costs  In  courts  of  equity, 
soch  allowances  are  largnly  disoretlOQary,  and 
the  action  of  the  court  below  Is,  opon  appeal, 
treated  as  presomptlvely  correot. 

[No.  14M.] 

SubmiUed  Jan.  6, 1890.    DeM0dJmn.§O,  2S90. 

APPEAL  from  a  decretal  order  of  the  Circuit 
Oourt  of  the  United  States  for  the  District 
of  West  Virginia  making  an  allowance  to  the 
reoeiver  of  the  Greenbrier  White  Sulphur 
Spitogs  Oompany  and  to  counsd  employed  tj 
him.    AJtrmed, 

On  moQona  to  dismiss  and  affirm. 

The  facta  are  stated  in  the  oplnkm. 

Mr.  W.  Hallett  PhOUps,  for  motion: 

The  appeal  cannot  be  entertained  as  to  any 
of  the  defendants  to  whom  an  allowance  lam 
than  $0,000  was  made. 

Farfner$  L.  d  T.  Oo.  y.  Waterman,  106  U. 
a  870  (87:110);   EaauU  t.    WOooit,  110  U.  a 

000(28UM>4V 

If  a  decree  was  several  ■■  to  them.  It  was 
•everal  as  to  their  adversary. 

aehnod  y.  Smith.  100  U.  B.  100  (87:107);  OA- 
mn  y.  Bl^Mt,  182  U.  S.  87  (80:1088). 

It  Is  not  shown  in  this  case  by  the  appdlaal 
that  any  of  these  aUowances  an  excessive. 
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7yu$Um  T.   Grmitmffk,  108  U.  8.  587  (36: 

J/eMff .  Jcilin  E.  Keim»  aud  IC  Fo  Morris 

for  appellant,  opposed. 

Mr.  OkUfJuMm  FvUmp  delUered  the  opiii- 
lon  of  tbe  court: 

William  A.  Btoart  filed  %  MU  against  the 
Grceubrier  White  Bulphar  Spiinst  Oompaoy 
and  others  Id  the  Circuit  Oourt  of  the  United 
States  for  the  District  of  West  Yirginia,  pray- 
ing among  other  things  for  the  appointment  of 
a  receiver,  and  upon  the  18th  oay  of  April, 
1883,  A.  L.  Boolware  of  the  City  of^Richmond, 
Virebia,  was  appointed  by  consent  **  receiver 
of  all  the  estate,  ooth  real  and  personal,  of  the 
defendant  com panv. "  He  was  required  to  give 
bond  in  the  sum  of  $50,000,  to  make  an  inven- 
tory of  the  property  upon  taking  possession, 
and  to  file  it  with  the  clei'k  of  the  court,  to 
keep  a  full,  dear  and  accurate  statement  of  bis 
acts  and  doings,  and  to  render  an  account 
monthly.  It  was  further  ordered  that  "  until 
further  orders  the  defendant  company  shall  be 
allowed  to  conduct  its  business  ox  hotel-keep- 
ing as  it  may  deem  best  for  the  interest  of  said 
company  and  its  creditors,  and  its  leases  and 
contracts  for  the  proper  conduct  of  its  business 
already  made  shall  be  allowed  by  the  retxiver 
to  stand,  but  the  receiver  shall  collect  and  ac- 
count for  the  receipts  of  the  company,  allowing 
the  said  company  all  expenditures  necessary 
economically  to  conduct  Its  business,  and  shall 
report  his  receipts  and  allowances  monthly  to 
this  court"  The  receiver  gave  bond  and  en- 
lered  upon  the  discharge  of  his  duties  accord- 
ingly. It  appears  that  the  property  at  the 
time  was  leased  as  a  hotel,  but  with  the  seaiion 
of  1888  that  leaae  terminated,  and  thereaft^tr 
the  receiver  rented  the  proper^  from  year  to 
year  under  the  authority  of  the  court  The 
rents  for  five  successive  sessons  amounted  to 
$100,000  and  upwards,  of  which  this  record 
shows  the  receipt  of  more  than  $70,000  (in* 
eluding  some  amounts  from  sales),  the  dis- 
bursement by  the  receiver  of  more  than 
$67,000,  the  subsequent  receipt  of  something 
over  $14,000;  and  that  all  of  tne  rents  had  been 
fteceived  and  accounted  for  except  the  rscdpts 
for  the  last  season,  the  receipts  and  disburse- 
ments for  that  year  having  oeen  reported  to 
the  court,  but  that  report  not  appearing  in  this 
record.  The  record  contains  various  petitions, 
reports  and  accounts,  by  the  receiver,  and  or- 
ders thereon,  and  It  is  also  shown  that  the  re- 
ceiver sold  cattle,  horses,  wines  and  liquors  be- 
longing to  the  company,  took  various  Toumeyt 
with  his  counsel  to  Baltimore,  New  York  and 
Parkersburg,  and  had  litigation.  In  Septem- 
ber. 1887,  the  Greenbrier  White  Sulphur 
Springs  property,  proper,  and  some  other  prop- 
erty of  the  company,  was  sold  by  special  com- 
vilttioners  appointed  by  the  court,  for  $880,700, 
to  the  complainant,  Stuart 

On  the  teth  day  of  October,  1885,  the  re- 
ceiver was  "authorized  to  retain  to  his  own  uae, 
out  of  any  funds  in  his  hands  as  such  receiver 
and  on  accotmt  of  his  services,  Uie  sum  of 
thirty-five  hundred  ($8,500)  dollara,  and  he  is 
further  authorised  to  pay  Legh  R  Page,  es- 

auire,  tbe  sum  of  eighteen  hundred  ($1,800) 
ollars  on  acooimt  of  his  services  as  ooonael  to 
•akl  recdveK." 
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On  the  5th  day  of  Fobmary.  1888.  the  re- 
ceiver filed  his  petition,  setting  forth  ttiat  dar- 
ing his  said  recetversliip,  acting  under  author- 
ity from  the  court,  be  had  rented  out  the 
property  for  five  auooessive  seasons  for  more 
than  $100,000,  all  of  which  had  been  accounted 
for  except  the  receipts  from  the  last  year's  rent- 
ing, ana  the  receipta  and  disbursements  for 
that  year  had  been  reported  to  the  court,  and 
that  as  soon  as  his  report,  which  bad  been  fi)«d, 
bad  been  acted  upon  by  the  court,  whidi  he 
asked  might  be  sp«iedily  done,  he  was  ready  to 
submit  hu  accounts  to  the  auditor  to  examine 
and  settle  the  same;  that  his  duties  as  such  re- 
ceiver had  terminated:  that  his  services  in  that 
capacity  had  been  arduous  and  exacting;  that 
he  baa  been  aOowed  t8,600  on  account  for 
those  services,  and  desired  to  settle  with  his 
counsel,  Mr.  Page,  for  profeasional  services 
rendered  to  him  with  ''diligence  and  fidelity 
during  the  whole  of  said  recdvership;"  that 
$1,800  had  been  allowed  said  counsel  under  a 
special  order  In  the  faU  of  1885,  but  be  had, 
however,  paid  counsel  $2,500.  In  considera- 
tion of  the  premises  the  receiver  prayed  the 
court  to  allow  him  and  his  counsel  such  further 
compensation  as  the  court  might  deem  rea- 
sonable and  proper.  The  ^natter  comine  on 
to  be  beard  upon  this  petition,  and  having  been 
argued  bv  counsel,  the  court  ordered  **tbat  the 
sum  of  four  thousand  t.'^^  hundred  ($4,500) 
dollars  be,  and  tbe  same  is  hereby,  allowed  to 
the  said  Boulware  in  full  compensation  for  his 
said  services,  and  the  sum  of  two  thousand 
($2,000)  dollars  be,  and  the  same  is  hereby,  al- 
lowed to  the  said  Legh  R.  Pege  in  full  com- 
pensation for  his  ier^ces  as  counsel  to  said  re- 
cdver." 

From  this  decretal  order  the  complainant, 
Stuart,  prayed  an  appeal  to  this  court,  which 
is  now  before  ua  on  a  motion  to  dismiss  or  af- 
firm. Counsel  for  appelleea  contends  that 
these  allowances  shoukl  be  taken  separately, 
and  as  neither  of  them  amounts  to  $5,000,  that 
the  appeal  shoukl  be  dismissed.  On  the  other 
hand  it  is  argued,  and  in  this  we  concur,  that 
if  it  were  proper  for  the  receiver  to  employ 
counsel,  the  allowance  of  reasonable  counsd 
fees  is  to  the  receiver  and  not  directly  to  the 
counsel,  and  that  such  fees  would  constitiita 
only  one  of  the  items  in  the  receiver's  account; 
that  the  counsel  had  no  cause  of  action,  but 
tbe  allowance  was  in  legal  effect  to  the  receiver 
to  enable  him  to  make  compensation  for  pro- 
fessional services.  It  is  also  insisted,  as  a  sec- 
ond ground  of  dismissal,  that  Stuart  prosecuted 
the  suit  as  a  creditor,  '*on  behalf  of  himself 
and  of  other  creditors  of  the  company,  who 
may  come  in  and  contribute  to  the  costs  of  the 
rait,  and  that  the  record  does  not  show  that 
Stuart  claims  an  interest  suiBcient  in  amount 
to  give  the  court  iurtedictioii.''  But  it  appears 
from  the  record  that  Stuart  claimed  to  be  the 
holder  and  owner  of  a  very  large  amount  of 
the  debts,  which  were  first  liens  upon  the  prop- 
erty, and  to  which  the  surplus  of  the  cash  pay- 
ment which  would  remain  after  paving  the 
costs  of  suit  and  expenses  of  sale  would  be  ap- 
plicable; that  the  sale  was  for  $880,700,  and  of 
that  sum  $88,070  was  paid  in  cash,  and  that 
Stuart  insistea  that  after  deducting  the  cosu  of 
suit  and  expenses  of  sale  therefrom,  the  larger 
part,  if  not  the  whole,  of  the  balanffi.  should  be 
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.tiptdd  to  liim,  10  tint  Stoart's  interest  it 
oldiiMd  might  oofer  more  than  tS.OOO,  if  the 
dimDowanceB  shoold  be  soflSciently  large* 
fiat  while,  therefore,  we  shall  overrule  the  mo- 
tion to  dismiss,  it  is  unqnestioDable  that  there 
was  color  for  it,  and  that  we  can  consider  the 
moti<m  to  affirm  in  accordance  with  the  rule  on 
that  subject. 

The  receiver  is  an  officer  of  the  court  and 
subiect  to  its  directions  and  orders,  and  while, 
in  the  discharge  of  his  official  duties,  he  is  at 
all  times  entitled  to  apply  to  the  court  for  in- 
struction and  advice,  he  b  also  permitted  to  ob- 
tain counsel  for  himself,  and  counsel  fees  are 
considered  as  within  the  just  allowances  that 
may  be  made  by  the  court  The  order  of  Oct- 
obcor  20, 1886,  recognizes  the  employment  bv 
the  receiver  of  counsel  in  this  litigation,  al- 
thou£^  no  n>ecific  original  order  gmng  that 
authority  is  found  in  the  record.  Bo  far  as  the 
allowances  to  counsel  are  concerned,  it  is  a 
mere  question  as  to  their  reasonableness.  Nor 
is  there  any  doubt  of  the  power  of  courts  of 
equity  to  fix  the  compensation  of  their  own  re- 
ceivers. That  power  results  necessarily  from 
the  relation  which  the  receiver  sustains  to  the 
court,  and,  in  the  absrace  of  any  legislation  reg- 
ulating the  receiveifs  salary  or  compensation, 
the  matter  is  left  entirely  to  the  determination 
of  the  court  from  which  he  derives  his  appoint- 
ment 

The  compensation  is  usually  determined  ac- 
cording to  the  circumstances  of  the  particular 
case,  and  corresponds  with  the  degree  of  re- 
sponsibility and  business  abiUty  required  in 
the  management  of  the  affairs  intrustra  to  him, 
and  the  perplexity  and  difficulty  involved  in 
that  management  Like  all  questions  of  costs 
in  courts  m  equity,  allowances  of  this  kind  are 
largely  discretionary,  and  tiie  action  of  the 
court  below  is  treated  as  presumptivelv  cor- 
rect, "since  it  has  far  better  means  of  know- 
ing what  is  just  and  reasonable  than  an  appel- 
late court  can  have,"  m  was  remarked  by  Mr. 
Juities  Bradley  in  Tnuiees  v.  Oreenough,  106 
U.  8.  627, 687  [26:  1167, 1162],  where  the  sub- 
ject is  considered. 

We  find  nothing  in  this  record  justifying  us 
in  arriving  at  the  condusion  that  these  allow- 
ances were  excessive.  Ck>nsidering  the  num- 
ber of  yean  covered  by  the  receivership,  the 
responsibility  involved,  the  evident  difficulties 
surrounding  the  receiver,  and  the  amounts  col- 
lected and  disbursed,  it  would  be  soing  very 
far  to  hold  the  action  of  the  circmt  court  to 
have  been  an  abuse  of  discretion. 

7%e  moiian  to  c^ffhrm  will  thertfon  be  iui- 
tained,  and  it  i$m>  crdered. 


THB    CITY    AND    COUNTY    OF    SAN 
FRANCISCO,  Plff.  in  Brr.,  ^ 

ANDREW  J.  rrSELL  kt  ai.. 

(Bee  8. 0.  Benorter^s  ed.  66-07.) 

RtUew  qf  tiate  Judgmmt^-queBtion  qf  general 
law. 


L   Thisooorthasnojuriidiottoatoieyfwa 
ment  of  the  highest  court  of  a  State.  xMnkem  » 
federal  question  has  been,  ettfaer  in  expceBstennt 
or  by  neoensry  efleot,  decided  by  that  oourt 
against  the  plaintiir  in  error. 

S.  Where  that  oourt  did  not  decide  uaj  qnestloa 
against  the  plaintiff  in  error,  except  d>e  Isne 
whether  the  former  judgment  rendered  agaiosr 
it  andin  favor  of  the  grantor  of  the  deCeodania 
in  error  was  a  bar  to  this  action,  that  was  a  <|uqs- 
tion  of  general  law  only,  in  no  wise  dependlag 
upon  the  Constitution,  treaties  or  statutea  of  tha 
United  States. 

[No.  160(L1 

BubmiUed  Jan.  8, 1890.  Decided  Jan.  tO,  1890, 

Pr  ERROR  to  the  Sui»eme  Court  of  the 
State  of  California  to  review  a  judemeDt  of 
that  court  affirming  a  Judgment  of  theBaperkt 
Court  of  San  Francisco  in  favor  of  defeodants 
in  an  action  of  ejectment  Diemieeedfur  want 
cfjuriMctum. 

Statement  by  Mr,  JuiHce  €b«grt 

The  original  action  was  ejectment,  htought 
in  the  Superior  Court  of  San  Frandtoo  hj  the 
City  and  County  of  San  Francisoo  to  recovera 
tract  of  land  in  San  Francisco,  of  which  the 
plaintiff  alleged  that  it  was  selaed  in  fise,  snd 
entitled  to  the  possession,  in  trust  for  the  use  of 
the  State  of  Calif  omia  and  of  the  people  of  the 
City  and  County  as  a  public  plaza,  pa^  oom- 
mon  or  square,  and  commonly  Known  at 
Hamilton  Houare  or  Plaza. 

It  was  duly  pleaded  in  the  answer,  andfbood 
by  the  court  (a  trial  bv  Jury  having  been  waived 
by  the  parties),  as  follows: 

1st  In  July,  1869,  a  compromise  was  agreed 
upon  between  the  City  and  one  Tompkins,  who 
claimed  this  and  other  land,  by  whidi  the  offi- 
cers of  the  City,  under  an  ordinance  of  fbe 
board  of  supervisors,  executed  aoonvmnoe  of 
the  land  to  Tomphins,  and  in  consraerstion 
thereof  Tompkins  conveyed  to  the  Citj  the 
other  land  claimed  by  him.  On  Februsiy  19, 
1870,  the  ordinance  and  convevances  were  nti- 
fled  and  confirmed  by  Act  of  the  Legislature  of 
California.  On  July  28, 1869,  Tompkins  con- 
veyed this  land  to  one  Palmer. 

2d.  On  September  11, 1869.  Palmer  brougbt 
an  action  against  the  City,  in  a  court  of  the 
State  having  Jurisdiction  of  the  subject  mstter 
and  of  the  parties,  alleging  that  he  had  the  title 
in  fee  and  the  right  of  possession  of  this  Isod, 
and  that  the  City  claimed  an  adverse  intereit, 
but  had  no  title,  interest  or  estate  therefn; 
the  City  appeared  and  denied  Ids  all^atioos, 
and  the  issue  was  decided  in  his  favor,  sod  it 
was  adjudged  that  he  was  the  lawful  owner  to 
fee  simple  absolute  of  the  land,  and  that  the 
City  had  no  estate,  right  title  or  hiterest  there-  |fl 
in,  and  be  forever  restrained  and  debarred  from 
asserting  any.  That  Judgment  remained  io  faD 
force  and  effect  And  on  Idav  21, 1875,  Pshner 
conveyed  this  land  to  one  Hollia,  from  whom 
by  mesne  conv^ances  these  defendants  dsimed 
tiUe. 

The  superior  court  save  Judgment  for  tiM      i 
defendants,  and  the  plaintiff  appesM  to  the 
Supreme  Court  of  Cuifomla,  which  sffliDfld 


Hon.— ^  toiwneMtsUonin  the  UnOed StaUe iSu- 
prsms  Obiivt,  vherefed&nal  Quesfionortoet  or  where 
aredramnim  qiuaUon  tUOiuUe^  treoHee  orOotuMCit- 
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the  Judgment;  and  the  plaintifl  saed  out  this 
writ  of  error. 

Opinions  of  the  rapf«me  court  commitrionert 
and  of  the  Supreme  Court  of  Uie  State  were 
tiled  in  the  case  and  copied  in  the  record.  The 
commissioners  were  of  opinion  that  under  the 
rule  stated  in  Hoadley  v.  San  Franci$eo,  50  OaL 
960;  Saufyer  ▼.  San  f¥anei$eo,  60  Cal.  870.  and 
Eoadlepj.  San  Franeim»,  70  Cal.  890,  and  124 
U.  8.  m)  (81:668),  the  compromise  could  not 
he  sustained,  for  want  of  power  in  the  City  to 
make  it;  but  that  the  judgment  pleaded  was  a 
bar.  aocordinir  to  the  aeddon  in  San  F)ranei$eo 
T.  BoUadap,  li  CaL  18.  The  supreme  court 
was  of  opinion  that  the  ludgment  should  be 
atflrmed,  for  the reasonsffiTen  in  the  opinion 
of  the  oommiarioners.    89  Pac  Rep.  76. 

Mmr$.  Joha  L.  Lot««  Joha  B.  H'Hoob 
and  OeorM  Tlonmoj  for  plaintiff  in  error. 

Mettri,  Jarboe,  Edrri$an  d  Ooo^eUow,  WU- 
Ham  d  Cfeofpe  Lentten  and  Thoa*  D.  Rlos^ 
dan*  for  defendants  in  error: 

This  court  has  no  Jurisdiction  to  reriew  the 
Judgment  of  the  Supreme  Court  of  the  State  of 
Califomla  rendered  herein. 

Chouteau  y.  Gibttm,  111  U.  a  900  (98:400); 
Detroit  R.  Oo.  t.  Quthard,  114  U.  S.  186  (90: 
118);  DeSaumurt  r.  OaiUard,  197  U.  8.  t94 
(89: 198);  Clark  t.  Pmn.  198  U.  S.  897  (89: 487); 
Bbadleif  ▼.  San  Franeim»,  04  U.  S.  4  (94:84); 
Mufdoek  ▼.  MmnpkU,  87  U.  8.  90  Wall.  686 
(99:499);  San  Franei900  t.  BoUadcuy,  76  Cal.  la 

Upon  a  writ  of  error  to  a  state  court,  which 
has  aflkmed  several  defenses  to  an  action, 
either  one  of  which,  not  inyolying  a  fedml 
Question,  is  suflSclent  to  sustain  its  Judgment, 
this  court  wfll  affirm  the  Judgment  without 
considering  a  federal  question  fnyolTed  in  an- 
other defense,  or  expressing  any  opinion  upon 
ft,  eren  though  such  question  was  wrongfully 
decided.  «»      -^ 

Jenkin$ t.  Lcewnthal,  110  U.  S.  999  (98: 199); 
MeManuM  t.  aSuUivan,  91  U.  8.  578  (98: 890); 
Chouteau  t.  Qib%on,  111  U.  S.  900  (98: 400). 

It  is  apparent  that  no  federal  question  was 
decided  W  the  state  court,  and  that  the  decis- 
ion of  sucn  a  question  was  not  necessary  to  the 
iinal  decree  rendered. 

Adam$  Co.  ▼.  Burlington  dM.ILOo.  119  U. 
8.  198  (98:678);  Chapman  t.  Qoodnow,  198  U. 
8.  548  (81:988):  Jforrvis  t.  BHnJOey,  199  U.  %, 
178  (89: 654). 

Mr.  Juitio$  Qrm^  daliTered  the  opinion  of 
ttie  court: 

This  court  has  no  Jurisdiction  to  reriew  a 
Judgment  of  the  highest  court  of  a  State,  unless 
a  federal  question  lias  been,  either  in  express 
terms  or  feiy  necessary  effect,  dedded  by  that 
court  aninst  the  pkintifl  in  error.  Rer.  Stat. 
9  709;  Jfiw  Orleam  Watonaorki  t 


Sugar  BeiMnff  Ok.  195  0.  8.  18  [81:6071;  1^ 
Saustuftr.  QaiUard,  197  U.  8.  916  [89:1951; 
BaU  ▼.  Akor$,  189  U.  8.  554  [88:449]. 
In  the  present  case,  the  record  of  the  plead- 
[67]  fngs,  flnoings  of  fact  and  Judgment  shows  that 
It  was  unnecessary  for  thai  court  to  decide,  and 
Its  opinion  filed  u  the  case  snd  copied  in  the 
recotd  shows  that  it  did  not  decide,  any  ques- 
tioo  against  the  plaintiff  in  error,  except  the 
tasoe  whether  the  former  Judgment  rendered 
■gainst  it  and  in  faTor  of  the  grantor  of  the  do- 

ItS  U.S. 


f  endants  in  error  was  a  bar  to  this  action.  That 
was  a  Question  of  general  law  only,  in  no  wise 
depending  upon  Uie  Constitution,  treaties  or 
statutea  of  the  United  Statea.  ChotUeau  t.  OHh 
«m.  Ill  U.S.  900  [98:400]. 

Writ  of  error  diemimedjor  want 
Uon. 


LBWIS  WALLACE,.  Appi^ 

UNITED  STATB& 

(Bee  8.  OL  Beporter*s  ed.  180-188.) 

Minitter  to  Turkeif,  oalary  qf—etatutee  c^ecUnff 
it—conetruetion  of  ttaiutei 

1.  B7  section  107S,  Ber.  8tat«  as  amended  bj  the 
Act  of  March  a,  1875,  an  eoToy  extraordinary  and 
minister  nienlpotentiary  to  Torkej  Is  oitttled  to 
$10,000  a  jear,  onlesB  such  salary  li  otherwise  spe^ 
iaUj  provided  for. 

S.  But  thePresideot  hartBg  rslsed  ttegfade  of 
the  legatloo  to  Turkey  to  a  pleotpotentiary  mla- 
slon  by  his  appointment  of  ehdmant  to  SQoh  oflloe 
In  1881,  and  Oongress  harlng,  before  the  appoint- 
ment, proTided  for  theoflloe  an  annual  sidary  ot 
•7,600,  claimant  oan  have  no  larger  salary  and  can- 
not recorer  the  difference  between  that  sum  and 
the  sum  of  $10,000  provided  by  section  1078b 

8w  In  the  present  case,  the  prior  Statute,  namely, 
section  1078  of  the  RerlBed  Statotes,  has  no  appU- 
eatlon,  becanse  a  dlflereot  compensation  for  the 
offlce  was  prescribed  by  law,  before  the  Preiident 
erer  appointed,  under  his  ouustltutlooal  power, 
aoT  snoli  ofllcer. 

[No.  856.] 

Su»^Uttod  Jan.  10.1890.  IkeidedJan.i7,1890. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  a  petitioii  for  a  balaneo 
of  moneys  claimed  to  be  due  him  on  his  salary 
as  Minister  Plenipotentiary  to  Turkey.  4f» 
firmed. 

The  facts  are  stated  in  tha  opinion. 

Mr.  0»orge  A.  Klii^»  for  appeDant: 

The  doctrine,  as  applSd  to  daims  against 
the  goTemment,  that  a  receipt  in  full  operates 
in  full  aatisfaction,  applies  only  to  cases  of  dis- 
puted daims  subject  to  compromise,  and  has 
no  application  to  the  caae  of  a  salary  fixed  bjr 
law  and  insufDctently  paid  only  through  lack 
of  the  necessary  funds  owing  to  reduoed  ap- 
pfopriations  by  Congress. 

United  Stalee  y.Boeiwiok,  04  U.  8.  (»,  87 
(94:  06, 66):  UniM  Stalm  t.  Langeton,  118  if.  a 
880  (80:  164);  MitekeU  t.  United  Staiee,  18  Ct. 
CL  881,  987,  988,  rerersed  by  this  court  oo  a 
dilTerent  point;  United  Staiee  t.  MitcheU,  100 
U.  8.  146  (97:  887). 

Mmn.  John  B.  'Cottoa,  Amietant  Attff- 
€Unl,^  and  Bobert  A.  Barnard^  for  appellee: 

The  poUcT  of  instituting  fdrdgn  missions 
and  appointing  representauTes  is  within  the 
power  of  the  ezecuore  alone;  the  power  of  de- 
termining the  fltneas  of  the  person  nominated 
is  conjointly  with  the  President  and  the  Senate, 
and  the  compensation  to  be  made  is  a  matter 
for  proririon  by  Congress.  The  Court  of 
Claims  has  so  decided  in  sereral  well  coosid- 
eied  cases. 

AitfrfT.  UMed8tatee,V^OL(X^^^rafnet$ 
r.  United  Staiee,  99  Ct  CL  406;  F^oU  ▼. 
Unitod  Staieejn  Ct  Q.  448;  United  Statm  t. 
Mitekoa,  100  U.  a  146  0B7:  867). 
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SUPBEMB  COOBT  OF  THB  UHITED  StATBS. 


Oct.  Tsbm^ 


Mr,  JuMtUe  Blatchford  delivered  the  opin- 
ion of  the  court: 

Tiiis  is  an  appeal  from  a  Judgment  of  the 
Court  of  Claims,  dismissing  the  petition  in  a 
ioit  brought  by  Lewis  WaUaoe  against  the 
United  States.  The  findings  of  fa&  were  as 
follows: 

"1.  The  claimant  was,  on  the  18th  day  of 
July,  in  the  year  1882,  appointed  envoy  ex- 
traoidinary  and  minister  plenipotentiary  of  the 
United  States  to  Turkey,  and  held  that  office 
[181]  oontinuouslv  from  the  time  of  said  appoint- 
ment tiU  ana  including  the  24th  day  of  August, 
1885.  (Commission  of  claimant  and  letter  of 
Secretary  of  State.) 

"2.  The  Secretary  of  State,  in  the  estimate 
of  the  appropriations  for  the  diplomatic  and  con- 
sular service  for  the  foUpwing  fiscal  years, 
made  the  following  specific  estimate  for  the 
salary  of  the  representative  in  Turk^  as  fol- 
lows, to  wit: 

*«  Turkey. 

*'  'Ministers  resident  in  .  •  •  Turk^  at 
i7,600  each  (for  fiscal  year  ending  June  80, 
1888). 

"  'Envoys  extraordinary  and  ministers  pleni- 
potentiarv  to  .  .  .  and  to  Turkey,  |?7,500 
(for  the  discal  year  ending  June  80,  1^). 

'*  'Envoys  extraordinary  and  ministers  pleni- 
potentiary to  .  .  .  and  to  Turkey,  $7,600 
(for  the  discal  year  ending  June  80, 1885). 

**  'Envoys  extraordinary  and  ministers  pleni- 
potentiary to  Turk^,  $7,500;  additional  sub- 
mitted $2,500  (for  fiscal  year  ending  June  80, 
1886).' 

"8.  With  his  appointment  or  commission 
claimant  also  received  the  following  notice 
from  the  Secretary  of  State: 

"  a>epartment  of  State, 
'<  'Washington,  July  21, 1882. 
"  'Lew.  Wallace,  Esquire,  etc,  etc.,  etc., 

"  'Sin  Conmss  having  recently  raised  the 
grade  of  the  legation  at  Constantinople  to  a 
plenipotentiary  mission,  and  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
having  appointed  you  to  be  envoy  extraordi- 
nary and  minister  pienipotentiarv  of  the  United 
States  of  America  to  Turkey,  I  b^  to  transmit 
herewith  the  following  papers:    .    .    . 

*'  'The  Act  of  Congress  does  not  increase 
your  compensation  or  contemplate  other 
changes  than  as  herein  mentioned.  Tou  are 
referred  to  the  personal  instructions  given  you 
as  minister  resioent,  June  4, 1882,  for  the  con- 
[182]  duct  of  the  business  of  the  mission  under  your 
present  appointment,  and  for  the  necessary  ex- 
penditures incident  to  the  maintenance  of  the 
legation  at  Constantinople.' 

"4.  Claimant  in  his  first  account  with  the 
Treasury  Departnoent  stated: the  tame  as  fol- 
lows: 
"  'United  States  Government  in  acct  with  Lew 

Wallace,  minister  plenipotentiary  at  Constan- 
tinople. 

"  'To  am't  of  my  salary  from  July  1st,  1882, 
to  dOth  September,  1882,  »  months,  at  the  rate 
of  $7,500  per  annum.' 

"The  claimant  charged  and  wm  allowed  m 
eaid  minister  plenipotentiary,  from  July  18. 
1882,  to  June  80.  1885.  at  the  rate  of  $7,500 
per  annum,  as  shown  above,  by  copy  of  first 
account. 


"5.  The  compensation  paid  to  the  claimant^ 
from  the  time  of  his  appointment  till  and  in- 
cluding the  80Ui  of  June,  1885,  was  at  the  rate 
stated  In  his  accounts,  to  wit,  at  the  rate  of 
$7,500  per  annum,  and  claimant's  account 
stands  closed  upon  the  books  of  the  treasury 
by  payment  in  full. 

''8.  Claimant  was  minister  resident  and  con- 
sul-general of  the  United  States  to  Turk^  at 
the  date  of  his  appointment  as  en vov  extraor- 
dinary and  minister  plenipotentiary.* 

Cn  the  foreTOing  findings,  the  court  decided, 
as  matter  of  utw,  that  the  petition  should  be 
dismissed,  under  the  deciidon  of  that  court  in 
the  case  of  FrancU  v.  United  StaUt,  22  CL  CL 
408. 

On  the  tBth  of  July,  1882,  when  the  claim- 
ant entered  upon  his  duties  as  envov  extraordl* 
naiy  and  minister  plenipotentiary  of  the  United 
States  to  Turkey,  section  1675  of  the  Revised 
Statutes,  as  amended  by  the  Act  of  March  3, 
1875.  chap.  158  (18  Stat.  483),  was  in  force, 
reading  as  follows: 

"Sec.  1675.  Ambassadors  and  envoys  exlraor> 
dinary  and  ministers  plenipotentiary  shall  be 
entitled  to  compensation  at  the  rates  following, 
per  annum,  namely: 

"Those  to  France,  Germany,  Great  Britain 
and  Russia,  each,  seventeen  thousand  five  hun- 
dred dollars. 

"Those  to  Austria.  Brazil.  China,  Italy,  Ja- 

San.  Mexico  and  Spain,  each,  twelve  thousand 
ollars. 

"Those  to  aQ  other  countries,  unless  where 
a  different  compensation  is  prescribed  by  law, 
each,  tcQ  thousand  dollars. 

"And  unless  when  otherwise  provided  bv 
law,  ministers  resident  and  oonunissioners  shall 
be  entitled  to  compensation  at  the  rate  of  sev- 
oity- five  per  centum,  charge$  ^ affairs  at  the 
rate  of  fifty  per  centum,  and  secretaries  of  le- 
gation at  the  rate  fifteen  per  centum,  of  the 
amounts  allowed  to  ambsyssadors,  envoys  ex- 
traordinary and  ministers  plenipotentiary  to  the 
said  countries  respectively;  except  that  Uie  seo- 
retary  of  legation  to  Japan  shall  be  entitled  to 
compensation  at  the  rate  of  twenty-five  hun- 
dred dollars  per  annum. 

"The  second  secretaries  of  the  legations  to 
France,  (Germany  and  Great  Britain  shall  be 
entitled  to  compensation  at  the  rate  of  two  thou- 
sand dollars  each  per  annum." 

Under  the  provision  of  that  section,  an  eo- 
voyextraordinarv  and  minister  plenipotentiary 
to  Turkey  woula  be  entitled  to  an  annual  com- 
pensation of  $10,000,  unless  a  different  com- 
pensation was  prescribed  by  law.  Having  ro- 
ceived  compensation  at  the  rate  of  $7,500  per 
annum,  the  claimant  brought  suit  for  the  aif- 
ference  between  that  sum  and  $10,000  per  an- 
num, for  the  time  from  July  18, 1882,  to  Juna 
80,1885. 

The  ofllce  of  envoy  extraordinarr  and  min- 
ister plenipotentiary  to  Turkey  did  not  exist 
prior  to  July  1,  1882.  Before  that  Ume.  the 
diplomatic  representative  of  the  United  States 
to  Turkey  was  of  the  rank  of  a  minister  resi- 
dent and  consul-general,  and  the  claimant 
held  that  office,  at  an  annual  salary  of  $7,500, 
when  he  was  appointed  envoy  extraoidinary 
and  minister  plenipotentiary. 

Qy  the  Act  of  July  1, 1882,  chap.  262  (22 

US  U.  & 
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Stat  128),  entitled  "An  Act  HakiQe  Appro- 
prtalioiM  for  the  Consalar  and  Diplomatic 
Seryice  of  the  Government  for  the  Fiscal  Year 
Ending  Jane  Thirtieth,  Eighteen  Hundred  and 
Eighty-Three,  and  for  Other  Purposes,"  it  was 
proviaed  "that  the  following  sums  be,  and 
they  are  hereby,  appropriated  for  the  service 
of  the  fiscal  year  ending  June  thirtieth, 
dghteen  hundrea  and  eighty-three,  out  of  any 
money  in  the  treasory  not  otherwise  appropri- 
ated, for  the  objects  hereinafter  expressied, 
namely:  .  .  . 

"For  salaries  of  envoys  extraordinary  and 
ministers  plenipotentiary,  as  follows:  To  Ohili 
and  Peru,  at  ten  thousand  dollars  each;  to 
Turkey,  seven  thousand  five  hundred  dollars; 
in  all,  twenty-seven  thousand  five  hundred 
dollan." 

Bv  the  Act  of  February  26,  1888,  chap.  86 
(22  Btat  424).  entitled  "An  Act  Making  Ap- 
propriations for  the  Consular  and  Diplomatic 
Service  of  the  Government  for  the  Fiscal  Tear 
Ending  June  Thirtieth,  Eighteen  Hundred  and 
Eighty-Four,  and  for  Other  Purposes,"  it  was 
provided  "that  the  following  sums  be,  and 
tbey  are  hereby,  appropriated  for  the  service 
of  Uic  fiscal  year  enoing  June  thirtieth,  eighteen 
hundred  and  eighty-four,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  for 
the  objects  herein  expressed,  namely:  .  .  . 

"For  salaries  of  envoys  extraordinary  and 
ministers  ptenipotentiary,  as  follows:  To  ChiU 
and  ^em,  at  ten  thotisand  doUars  each;  to 
Turkey,  seven  thonsand  five  hundred  dollars; 
in  all,  twenty-seven  thousand  five  hundred  dol- 
hrs," 

By  the  Act  of  July  7, 1884,  chap.  888  (28 
Stat.  227),  entitled  "An  Act  Making  Appro- 
DTuitions  for  the  Consular  and  Diplomatic 
oervice  of  the  Government  for  the  Fiscal  Year 
Ending  June  Thirtieth,  Eighteen  Hundred  and 
Eigbtv-Five,  and  for  Other  Purposes,"  it  was 
proyioed  "that  the  following  sums  be,  and 
tbey  are  hereby,  severally  appropriated  for  the 
consular  and  diplomatic  service  of  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred 
and  d^ty-five,  out  of  any  money  in  the  treas- 
nry  not  otherwise  appropriated,  for  the  objects 
b^nafter expressed,  namely:  .  .  . 

"  For  salaries  of  envoys  extraordinary  and 
ministers  plenipotentiary  to  the  United  States 
of  Colombia  and  Turkey,  at  seven  thousand 
five  bondred  dollars  each,  fifteen  thousand 

No  attempt  was  made  by  Ck>ngre8s,  by  those 
tbree  Statutes  or  by  any  other  statute,  to  create 
tbe  office  of  envoy  extraordinary  and  minister 
plenipotentiary  to  Turkey;  but,  as  Congress 
bad,  by  the  Act  of  July  1,  1882,  made  an  ap- 
propriation of  $7,500  to  pay  the  salary  of  an 
enroy  extraordinary  and  minister  plenipoten- 
1851  ^  to  Turkey,  at  the  sum  of  $7,o00for  the 
fiscal  year  ending  June  80,  1888,  and  had  thus 
left  it  to  the  President,  to  fill  such  oflSce,  if  he 
diose  to  do  so,  under  bis  constitutional  power, 
tbe  President  exercised  that  power  by  appoint- 
mc  tbe  clahnant  on  the  18th  of  July,  1882. 

By  such  provision  of  the  Act  of  July  1, 
1888,  oootlDoed  by  the  Acts  of  February  26, 
1S88,  and  July  7, 1884,  a  different  compensa* 
tion  per  annum  from  that  of  $10,000  was  pre- 
•cribed  l>y  Uiw  for  the  envoyextraordinary  and 
"uniiter  plenipotentiary  to  Turkey,  withhi  the 
118  U.S. 


meaning  of  section  1675  of  the  Revised  Stat- 
utes, before  quoted.  In  view  of  the  fact  that 
the  office  of  envoy  extraordinary  and  minister 
plenipotentiary  to  Turkey  never  had  existed 
and  never  had  been  filled  by  any  person  prior 
to  July  1, 1882,  and  of  the  fact  that  the  first 
provision  made  by  Confreas  for  that  office,  in 
regard  to  its  compensation,  was  for  an  annual 
siuaiy  of  $7,600,  that  sum  must  be  considered 
as  then  having  been  prescribed  by  Congress  as 
the  compensation  for  the  officer  who  might 
be  appointed  to  fill  it.  It  was,  therefore,  the 
compensation  prescribed  by  law  as  the  annual 
compensation  for  that  officer,  and  was  a  differ- 
ent compensatioii  from  that  prescribed  by 
section  1675  of  the  Revised  Statutes;  and,  ao- 
cording  to  that  section,  the  compensation  could 
not  be  $10,000  a  year. 

The  President  raised  the  grade  of  the  lega- 
tion at  Oonstantinople  to  a  plenipotentiuy 
mission  by  his  appomtment  of  the  claimant  as 
envoy  extraordinary  and  minister  plenipoten- 
tiary to  Turkey,  on  the  18th  of  July,  1882. 
and  Consress  provided  for  the  office  an  annual 
salary  of  $7,500.  The  claimant  could  have 
no  larger  salary,  and  can  recover  nothing  in  this 
suit 

His  ooonsel  seek  to  apply  lo  this  case  Ihe 
doctrine  laid  down  by  this  court  in  Untied 
8tat€$  V.  Langston.  118  U.  8.  889  [80:  164]; 
but  it  has  no  application  to  the  present  case. 
In  the  Langston  C(ue  a  prior  statute  had  fixed 
the  annual  salary  of  a  diplomatic  officer  at  a 
designated  sum,  without  limitation  as  to  time. 
A  subsequent  statute  appropriated  a  lees 
amount  for  the  services  of  the  officer  for  a  par- 
ticular fiscal  year,  but  contained  no  words 
which  expressly  or  by  implication  modified  or 
repealed  the  prior  statute.  In  the  present  case, 
as  has  been  shown,  the  prior  Statute,  namely, 
section  1675  of  the  Revised  Statutes,  has  no 
application,  because  a  different  compensation 
for  the  office  was  prescribed  bv  law  before  the 
Prefddent  pver  appointed,  under  his  constitu- 
tional power,  any  such  officer. 

Tha  judgment  cf  ih4  Court  qf  Olawu  i$ 
afflrmsd. 


THE    FAflMERS'    LOAN    AND  TRUST 
COMPANY,  Trustee,  bt  al.,  Appte,, 

V. 

THB  CITY  OF  GALESBURO,  ILLINOIS. 

(See  8.  0.  Beporter^s  ed.  KMhlTB.) 

Water-worke  eantraet,  right  of  City  to  rescind-^ 
inadequate  remedy — danger  to  healUi  and 
esapoeure  to  fire—right  to  taJce  poseeeeion  of 
waUr  mains — conditional  delivery— eetoppel 
h^  resolution  of  City,  and  acts  ofoffleers  and 
atigene— 'letters  qf  officers  o/nd  eittsens—oojitin' 
uing  obligation— condition  precedent^— guar^ 
anty. 

NOTB.— ^  to  mode  of  sweeuMng  powers  conferred 
on  eorporat4anSt  and  what  powers  are  not  implied. 
wee  note  to  fieaty  v.  Knowler,  Bk.  7,  p.  818. 

As  to  parol  contracts  of  officers  and  agents  of  cor* 
poratUms,  see  note  to  Mechanics*  Bank  v.  Bank  of 
Oolumbla,  Bk.  ft,  p.  100,  and  noU  to  Bank  of  the  Me- 
tropolis V.  GuttBohllok,  Bk.  10,  p.  886. 

As  to  JUtueiarypostUon of  directorsjtheir contracts 
and  dedUnos  totth  corporotiont,  see  note  to  Koehler 
V.  Black  Btvfir  Falls  Iron  Co.  Bk.  17,  p.  880. 
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T.  WcUatUm,  8  Harr.  (Del)  05;  Sang^  t. 
Bprtng,  91  Me.  187;  Sieki  r.  Ormrn,  17  Vt  454; 
Kinnwy,  FammDortk,  17  Ooim.  880;  Oti$ t. 
BiU,  8  Barb.  108;  Jfrnon  t.  Spongier,  14  Ohio 
8t  102;  A'nfMf  ▼.  WhiUm,  44  Cohd.  988;  JKiy«ii- 
kvy  T.  Hayna,  60  N.  Y.  876;  AiuiA  t.  JTm^mi, 
88111980. 

Rflpre86DtotioD8  TBgne,  loooDdmife  <ir  mat- 
ter of  opioioD  work  do  estoppeL 

Orinnan  t.  Dean,  89  Tez.  919. 

Kor  tbote  regardiDg  sometbioff  in  f aUixe. 

Langdon  ▼.  Dattd,  10  Alien,  4fi. 

Kor  ihote  made  in  ignorance,  nnlees  oolpaUj 


:UnUm  T.  Baddam,  60  Conn.  84;  Jemm  ▼. 
^Ssiitfr,  1  Der.  ^  Batt  (N.  0.)  484. 

Tiiere  most  be  privitj  between  tbe  party  to 
be  estopped  and  tbe  party  setting  up  tbe  ee- 
loppeL 

JJeery  ▼.  Cray,  79  U.  8.5  Wall  705  (18:858); 
Mamire  ▼.  NoUe,  11  01. 581;  Hebbe  ▼.  McLean, 
117  0.8.567(99:940). 

There  moat  be  fraud,  actual  or  oonatmctlTeb 
to  consulate  an  estoppeL 

FioapU  y.  Brawn,  87  DL  486;  HOoOom  t. 
MiteheU,  111  IlL  618. 

A  conditional  tale  passes  no  title  ewmk  lo  in- 
nocent purchasers,  especial^  wbers  there  has 
been  a  qualified  deliymr. 

Efoerett  t.  EaU,  87  Me.  497;  OoggiU  ▼.  Bart- 
ford  dbN,  B,  B.  Co,  8  Gray,  546;  Brawn  t. 
Baynee,  52  Me.  578;  Smith  t.  Lgnee,  5  N.  Y. 
44;  Bughee  t.  KeUy,  40  Conn.  158;  BaH  t. 
Carpenter,  94  Conn.  497;  Forbee  t.  ifarsft,  15 
Conn.  894;  Beath  t.  BandaU,  4  Cosh.  198; 
jSttiviv  ▼.  Taylor,  9  HOI,  828;  MiU$  t.  1Fa0tef% 
89  DL  984;  (>x>ley.  Torts,  60,  61. 

There  was  no  sale  of  the  mains  because  there 
was  not  a  two-thirds  TOte  of  the  members  deet 
of  tbe  council,  and  because  yeas  and  nays  were 
not  entered  on  tbe  city  record. 

Hurd's  Key.  8tat  111.  g  41,  chap.  94;  Barr 
▼.  Auburn,  89  SI.  881;  ^ngUr  y.  Jaetify,  14 
m.  997;  Marrimm  y.  Lawrenee.V^Vbum.  919. 

The  pretended  contract  was  uUra  tire$  and 
Is  yoid,  so  far  as  it  is  yet  unexecuted. 

Indianapolie  y.  IndianapoUe  Oae- Light  d 
€.  Co.  68  Ind.  896,  and  cases  dted;  Garrtean  y. 
Chieago,  7  Biss.  480:  Oale  T.  Kalamaeoo,  98 
mch.  dUi  Baei St.  Louie r.  Ban 8L  LauteG. 
L.  4  a  Ob.  98  UL  416. 

Mr.  JueUm  BUtehlbrd  deliyered  the 
opinion  of  the  court: 

The  City  of  Qalesburg,  Illinois,  a  municipal 
corporation*  by  an  ordinance  of  its  dty  coun- 
cil, passed  May  19^888,  and  approyecf  by  itt 
mayor  May  17,  1888,  entitled  "  An  ordinance 
proyiding  for  a  supply  of  water  to  the  City  of 
Ctolesburg  and  its  inhabitants,  authorizing  Na- 
than Sheiton  or  assigns  to  construct  and  main- 
tain water  works,  securing  niotection  to  said 
works,  contracting  with  saia  Nathan  Sheiton 
or  assigns  for  a  supply  of  water  for  public  use. 
and  giying  said  City  an  option  to  purchase  said 
works/'  granted  a  franchise  to  Sheiton  and  faJs 
•uccessors  or  assigns,  for  thirty  years  from  the 
passage  of  the  ordinance,  to  construct  and 
maintain,  within  and  near  the  City,  water 
works  for  supplying  it  and  its  inhabitants  and 
those  of  tbe  aojacent  territory  "with  water  for 
public  and  priyate  uses  and  to  use  the  streets, 
alleys,  sidewalks,  public  grounds,  streams  and 
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bridges  of  the  City  of  Galesburg,  within  its 
present  and  future  oorporate  llimts,  for  plac- 
ing, taking  up  and  repairing  mains,  hydranu 
aiMl  other  structurek*  and  devices  for  the  sery- 
ice  of  water."  % 

Sectton  9  of  the  ordinance  pfoyided  thai 
there  should  be  two  pumping  engines,  haying 
a  spedfled  capacity,  a  stand-pipe,  and  not  less 
than  eight  miles  of  mains  for  the  distribotioii 
of  water,  of  a  sufficient  siae  to  furnish  all  the 
water  reouired  for  the  wants  of  the  City  and 
its  inhabitants,  and  limited  the  range  in  nze  of 
the  maina»  It  also  pfoyided  for  a  specified  test 
of  the  mains  at  their  place  of  manufacture,  and 
for  the  character  of  the  fire-hydrants  to  be 
rented  by  the  Oitj,  and  that  there  should  be  a 
test  of  the  capacity  of  the  waterworks  on  their 
completion,when  Sheiton  or  his  assigns  should 
"  cause  to  be  thrown  from  any  six  hydranta 
six  simultaneous  streama,  each  through  fifty 
feet  of  two-and-one-balf  inch  hose  and  a  one- 
inch  noxale  to  a  height  of  one  hundred  feet." 

Section  4  proyidea  that  "  the  water  supplied 
by  said  works  shall  be  good,  dear  water,  and 
the  source  of  supply  shall  not  be  contaminated 
l^  the  sewerage  of  said  City.**  riSOl 

Maximum  rates  for  charges  for  water  to  coo-    ^        ^ 
sumers  by  Sheiton  or  his  assigns  were  speci- 
fied. 

Section  7  res^yed  to  the  City  the  right  to 
purchase  the  water  works,  on  certain  condi- 
tions, at  any  time  after  the  expiration  of  fifteen 
years  from  the  passsge  and  approval  of  the  or- 
dinance. 

By  section  8  it  was  proyided  that»  in  conald- 
erauon  of  the  benefits  which  would  be  derived 
by  the  City  and  ita  inhabitants  from  the  coo- 
struction  and  operation  of  the  water  works, 
and  in  further  consideration  of  the  water  sup- 
ply thereby  secured  for  public  uses,  and  as  the 
inducement  to  Sheiton  or  his  assigns  to  accept 
the  provisions  of  the  ordinance  and  contract 
and  to  enter  upon  tbe  constructlonof  the  water 
works,  the  franchises  thereby  granted  to  and 
vested  in  Sbdton  or  his  assigns  should  remain 
in  force  and  effect  for  thir^  years  from  the 
passage  of  the  ordinance;  and  that,  for  the 
same  consideration  and  as  the  same  induce- 
ment, the  City  thereby  rented  of  Sheiton  or  his 
assigns,  for  the  uses  tberdnafter  stated,  dghty 
fire-hydrants  of  the  character  hereinbefore  de- 
scribed, for  the  term  of  thirty  years  from  the 
passage  of  the  ordinance,  and  amed  to  locate 
them  promptly  along  the  lines  of  the  first  eight 
miles  of  miuns  within  the  dl^  Umits,  under  di- 
rection of  tbe  dty  coundl,  as  soon  as  Sbdton 
or  his  assigns  should  have  located  the  line  of 
the  mains  under  the  direction  of  the  dty  en- 
gineer. The  City  further  agreed  to  pay  rent  for 
U»e  dgbty  hydrants,  to  Sheiton  or  bis  assigns, 
at  the  rate  of  $100  each  per  year,  and  to  pay 
rent  at  tbe  same  rate  for  any  additional  fire- 
hydrants,  up  to  one  hundred,  directed  by  the 
city  council  to  be  erected,  and  certain  specified 
rates  for  additional  hydrants  over  one  hun- 
dred, such  rent  to  be  paid  in  half-yearly  In- 
stallments, in  January  and  July  of  each  year, 
beginning  from  the  date  when  each  of  the  hy- 
drants should  be  In  successful  operation,  and 
to  continue  during  the  thirty  years,  unleM  the 
City  should  sooner  become  the  owner  of  the 
water  works,  provided  that  it  shoukl  not  be  [160] 
liable  foraoy  hydrant  rents  for  such  time  as  te 
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workB  should  not  be  able  to  supply  the  required 
amount  of  water. 

It  was  also  provided  by  section  18»  that  the 
ordinance  should  oecome*  binding,  as  a  con- 
tract, upon  the  City,  on  the  filing  with  the 
mayor  of  Shelton's  written  acceptance  of  its 
terms  and  conditions,  and  that,  after  such  ac- 
ceptance, the  ordinance  should  constitute  a 
contract,  and  should  be  the  measure  of  the 
rights  and  liabilities  of  the  City  and  of  Shelton 
or  his  assigns. 

On  the  16th  of  May,  1888,  Shelton  and  John 
0.  Btewart,  then  mayor  of  the  City,  executed 
the  following  contract:  "  It  is  agreed  that  Na- 
than Shelton  shall  purchase  ol  the  City  of 
Qalesburff  all  the  ten  and  six-inch  Wdter  mains 
now  laidln  the  streets  of  said  City  that  he  can 
use  in  the  water  works  he  proposes  to  buDd  in 
said  City,  at  the  price  that  it  will  cost  him  to 
buy  and  lay  new  mains,  less  the  depreciation 
in  yalue  of  said  pipes,  which  depreciation  is  to 
be  determined  by  Mr.  Shelton  and  the  finance 
and  water  committee  of  tbe  council  of  saM 
City,  and  less  the  cost  of  lelaying,  recaulking 
and  repairing  said  mains,  should  they  have  to 
be  taken  up,  relaid,  recaulked  or  repured,  and 
less  the  cost  of  recutthig  for  croes-connections, 
and  the  City  agrees  to  sell  to  Mr.  Shelton,  in 
case  he  shall  erect  his  proposed  water  works  as 
aboye,  and  deduct  the  pay  for  the  ssme  from 
the  first  hydrant  water-works  rent  accruing 
from  said  City  to  said  Shelton.  This  agree- 
ment for  the  sale  of  water  mains  does  not  in- 
clude any  mains  that  are  imperfect  It  is  fur- 
ther agreed  that  said  mains  now  in  use  shall 
not  be  disturbed  further  than  shall  be  neces- 
sary to  cut  and  make  connections  with  odd 
pipes,  until  the  pipes  are  laid  and  ready  for  ase 
in  the  adjacent  streets." 

On  the  17th  of  May,  1888,  the  major  signed 
the  ordinance,  and  on  the  10th  of  May,  1888, 
at  the  meeting  of  the  city  oouncO,  the  following 
communication  from  Snelton  was  receired  and 
ordered  to  be  filed:  "  Hon.  John  C.  Stewart, 
Mayor  of  the  City  of  Galesburg:  I  hereby  ac- 
cept the  terms  and  conditions  of  the  ordinance 
of  said  City  entitled  'An  ordinance  proyiding 
for  a  supply  of  water  to  the  City  of  Galesburg 
and  its  inhabitants,  authorizing  Nathan  Shelton 
or  assigns  to  construct  and  maintain  water 
works,  securing  protection  to  said  works,  con- 
tracting with  said  Nathan  Shelton  or  assigns 
for  a  supply  of  water  for  public  use,  and  ^y- 
ing  said  City  the  option  to  purchase  said 
works,'  passed  by  the  city  council  of  said  City 
May  12th,  1888,  to  all  faitento  and  for  the  pur- 
poses as  by  the  18th  section  of  said  ordinance  I 
am  to  do.  Nathan  Shelton.  **  The  contract 
between  Shelton  and  the  mayor  for  the  pur^ 
chase  by  Shelton  of  the  water  mains  from  the 
City  was  thereupon  approved  by  the  city 
council. 

Shelton  then  oriranized  a  loint-stock  corpora- 
u.  \  under  the  General  Law  of  the  State  of 
Illinois,  under  the  name  of  the  Galesburg  Wa- 
ter Company,  with  a  capital  stock  of  $1  W.OOO. 
of  which  stock  Shelton  owned  the  amount  of 
$147,500.  Shelton  became  its  president,  and 
on  the  20th  of  July,  1883,  by  an  instrument  in 

a,  assigned  to  it  all  the  franchises,  riehts, 
es,  contracts  and  agreements  granted  to 
3  with  him  by  the  City  by  the  aforesaid 
ordinance,  and  authorized  the  Company  to  re- 
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ceiye  all  rentals  to  become  due  from  the  Gilj 
for  fire-hydrants  pursuant  to  the  ordinanoe,  as 
well  as  all  other  profits  which  mlglit 
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from  the  erection  of  water  works 

On  the  20th  of  June.  1885,  the  City  of  Gaka> 
burg  filed  a  bill  in  equity  a£;ainst  the  Galesboig 
Water  Company  in  the  Circuit  Court  of  Knox 
County,  Ulinofs,  making  the  following  aver- 
ments:    Prior  to  the  80m  of  April,   1888»  the 
City  had  established  a  mtem  of  water  woikt 
for  its  protection  from  fire,  and  for  tliat  ppr- 
pose  had  purchased  and  Idd  down  water  mains 
in  certain  specified  streets,  which  mains  were 
supplied  with  water  for  fire  pnrposea  by  two 
manufacturing  companies,  each  of  whkSi  had 
its  pumps  ancTmachinery  for  furnishing  water 
connected  with  the  mains.    Such  system  wsa 
at  that  date  in  full  operation  and  able  at  all 
times  to  supply  ample  protection  for  the  Cftj 
in  case  of  fire.  The  ordinance  before  meiitioiied 
was  passed  and  approved,  the  contract  of  May 
16, 1888,  was  made,  and  the  acceptance  of  tfaa 
ordinance  by  Shelton  was  receiyed  and  filed. 
The  Galesburg  Water  Company  was  created 
and  organized,  and  Shelton  aanLened  lo  It  his 
rights  under  the  ordinance.     The  Company 
erected  engine-bouses,  placed  bdlers  and  en-     [1 
gines  therdn,  erected  a  stand-pipe  and  sank  a 
well.    On  the  1st  of  December.  1888,  the  Qtf 
received  notice  from  Shelton  of  his  assignnneol 
to  the  Company  of  his  riglits  under  the  ontf- 
nance,  and  also  a  like  notice  from  the  Compa- 
ny, with  a  further  notice  that  the  hydnrnts 
were  in  successful  operation  and  ready  for  use; 
and  the  city  councfl  thereupon  ordered  a  test 
to  be  made  of  the  water  works  on  the  fith  of 
December,  1888.    On  that  day  Shelton  caused 
to  be  turned  on  six  streams  of  water  simulta- 
neously, each  through  fifty  feet  ol  hose  with  a 
nozzle   attached   thereto,   to  a   constderabto 
height,  in  the  main  street  of  the  Citv.    After- 
wards, and  on  the  same  day,  the  cftycouncfl 
passed  the  following  resolution:     '* Whereas 
the  water  works  have  oeen  completed  aooordiog 
to  contract,  and  the  test  reauired  by  the  ord^ 
nance  concerning  water  works,  passed  May  18, 
1888,  has  this  day  been  satisfactorily  made  by 
the  Galesburg  Water  Company:  Therefore,  re- 
solved, that  Uie  City  accept  said  water  worfci 
from  said  Company.'*    The  Company  thereaf- 
ter made  various  efforts  to  supply  the  City  with 
water  in  the  quantity  and  of  the  quality  called 
for  by  the  ordinance,  but  failed  to  do  so,  al- 
though full  opportunity  therefor  was  afforded 
by  the  City.    The  water  furnished  was  filthy 
in  character,  polluted  by  drainage  from  slangli- 
ter-houses  ana  other  offal,  stagnant  and  wholly 
unfit  for  use,  unhealthy  and  dangerous  to  life. 
On  the  1st  of  June,  1886,  an  ordinance  was 
passed  by  the  city  council  In  the  foUowiof 
terms:  "Section  1.  That  the  ordinance  entttlea 
'An  ordinance  providing  for  a  supply  of  water 
to  the  Oity  of  Galesburg  and  Hs  inhabitanls. 
authorizing  Nathan  Shelton,  or  aarigns,  to  con- 
struct and  maintain  water  works,   secnrioe 
protection  to   said  works,  contracting  witE 
said  Nathan  Shelton,  or  assigns,  for  a  supply 
of  water  for  public  use,  and  giving  said  Ci^ 
an  option  to  purchase  said  works,'  passed  May 
12th,  1888,  be,  and  hereby  Is,  repealed.    All 
rights  and  privileges  therein  mnted  or  thereby 
permitted  are  null.    This  orainanoe  shall  tskt 
effect  and  be  In  force  from  and  itf ter  its  pBft> 
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■age."  That  ordinance  waa  approTcd  bj  the 
maj>r  <m  tlie  lOth  of  Jane,  1885,  and  on  the 
next  day  a  copy  of  It  waa  aeryed  on  the  Ck>m- 
pany,  with  a  notice  that  all  priyflege  of  D«ir- 
[  1 W]  ehanng  the  water  maina  belonging  to  the  Oity 
was  conddered  by  the  City  to  te  at  an  end,  and 
that  it  claimed  the  right  and  title  to  the  malna. 

The  bill  waiyed  an  anawer  on  oath,  and 
prayed  for  a  decree  that  the  contract  contained 
in  the  ordinance  of  M^  12,  1888,  and  the 
amement  of  Hay  18,  1888,  be  aet  aside;  that 
all  righta  conferred  by  the  ordinance  and  con- 
tract upon  Sbelton  or  his  asaiffna,  or  the  Com- 
pany, be  decreed  to  be  annultod;  and  that  all 
right  to  porchaae  the  water  malna  from  the 
City  be  canceled.  $ 

The  Company  answered  the  Mil,  setting  op 
facu  in  justtflcatlon  of  its  acta  and  denying  the 
right  of  the  City  to  leUef.  The  answer  also  set 
op  that,  on  the  lat  of  Aogost,  18S8,  the  Com- 
pany executed  to  the  Farmcrr  Loan  and  Trosl 
Company  of  the  City  of  New  York,  a  New 
York  corporation ,  a  mortgage  to  that  Company, 
as  trustee  for  the  holders  of  one  hundred  and 
twentjr-liye  bonds  of  the  Water  Company,  each 
for  $1,000,  bearing  that  date,  the  prindpiU  pay- 
able in  thirty  years,  with  semi-annual  interest  at 
the  rate  of  six  per  cent  per  annum,  coyering  all 
the  water  works,  franchise,  contract,  machinery, 
mains  and  appurtenances  belonglngto  the  Water 
Company;  that  the  mortgage  was  duly  record- 
ed in  the  proper  county;  that  the  bonds  were 
bought  by  parties  on  the  faith  of  the  mortgage 
and  the  acceptance  of  the  works  by  the  City, 
subsequently  to  such  acceptance;  that  sudi 
mortgase  was  a  yalid  and  subsirtinff  lien  on 
the  contract  between  the  City  and  we  Water 
Company;  and  that  the  Farmers'  Loan  and 
Trust  Company  and  the  bondholders  were  uoc- 
essary  pmrues  to  the  suit 

Under  a  petition  tiled  in  the  court  February 
18, 1888,  by  the  Farmers'  Loan  and  Trust  Com- 
pany, an  order  waa  made  allowing  It  to  be  mAde 
a  party;  and  on  the  24th  of  February,  1886,  it 
filed  a  petition  for  the  remoyal  of  the  cause  in- 
to the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois.  The  cause 
was  remoyed  and  thereafter  proceeded  In  the 
said  circuit  court. 

On  the  22d  of  April,  1888,  the  Farmers' 
Loan  and  Trust  Company  tiled  an  answer  to 
the  bill,  setting  up,  among  other  things,  that 
the  amount  found  to  be  due  to  the  City  for  tbe 
water  mains  soM  by  It  was  diiW  Ojqm)  and  set- 
tled between  the  City  and  the  Water  Company, 
and  the  balance  found  due  from  the  Water 
[194]  Company  waa  credited  to  the  City  upon  Its  in- 
debtedness to  the  Water  Company  for  water 
rents  under  the  ordinance,  and  the  mains  were 
transferred  to  and  taken  possession  of  by  the 
Water  Company,  and  operated  by  it  as  a  part 
of  Its  water  system.  It  also  set  up  that  the 
property  mortgaired  to  It  by  the  Water  Com- 
pany, to  secure  the  bonds.  Included  the  fran- 
chises and  rights  panted  by  the  City  to  the 
Water  Company  and  coyerea  by  the  ordinance 
paused  May  12,  1883.  and  also  the  water  mains 
which  had  been  bought  by  the  Water  Com- 
pany from  the  City  prior  to  the  execution  of 
the  mortgaee  and  the  bonds;  that  the  holders 
of  the  l>ond4  were  ignorant  of  the  nature  and 
quality  of  the  water  supply  of  the  water  works, 
except  aa  the  aame  were  iworeaented  to  the 
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bondholders  by  the  City  and  the  Water  Com- 
pany at  the  time  of  the  execution  of  the  mort- 
gage and  the  sale  of  the  bonds,  and  supposed, 
from  such  representations,  that  the  water  sup- 
ply was  ample  and  that  the  water  works  were 
satisfactory  and  In  successful  operation;  that, 
before  the  negotiation  and  sale  of  any  of  the 
bonds,  the  purchasers  of  them  were  furnished 
with  certified  copies  of  the  ordinance  and  of 
all  the  reaolutlons  of  the  common  council  re- 
garding the  same,  and  with  copiea  of  the  con- 
tracts and  resolutions  between  the  City  and 
Shelton  and  the  Water  Company  in  regnud  to 
the  purchase  of  the  water  mains,  and  with 
copies  of  the  acceptance  and  assignment  by 
Shelton  of  all  his  lights  In  the  ordinance  and 
mains  to  the  Water  Company;  that  It  was  rep- 
resented to  the  bondholders  by  the  CitV  and  its 
officials  that  the  ordinance  constituted  a  yalid 
and  binding  contract  between  the  City  and  the 
Water  Company,  according  to  Its  terms,  and 
that  the  Company  had  become  the  owner  of 
all  the  water  mains;  that  It  was  further  ^pre- 
sented to  the  bondholders,  by  the  City  and  Ita 
offldals  and  by  the  Water  Company,  that  that 
Company  was  in  successful  operation  and  fur- 
nishing water  to  the  City  and  its  inhabitanta 
under  the  terms  of  the  ordinance;  that,  on  the 
faith  of  such  representatlona  and  atatemeuts, 
the  owners  of  the  bonds  up  to  the  amount  of 
tl25,000  purchased  the  same  in  good  faith  and 
for  a  yiduable  consideration.  In  and  about  Jan- 
uary, 1884:  that  the  tx>nds  were  outstanding  and 
unpaid;  that  the  Water  Company  bad  failed  to 
pay  the  Intereat  on  the  bonds,  and  It  waa  In  da- 
fault,  and  the  Farmers'  Loan  and  Trust  Com- 
pany had  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois against  the  Water  Company,  to  foreclose 
the  mortgage;  that  the  City,  in  June,  1885,  had 
forcibly  taken  possession  of  the  water  mains; 
that  it  bad  repudiated  Its  liabilities  under  the 
ordinance  ana  refused  to  pay  the  water  rent 
under  the  same,  whereby  the  mortgaged  prop- 
erty waa  made  almost  yalueless;  that  the  City, 
by  reason  of  such  statements  and  representa- 
tions, was  estopped,  as  against  the  Farmers' 
Loan  and  Trust  Company,  from  denyine  the 
yalidity  of  the  ordinance,  or  the  safe  of  the 
water  mains;  that,  by  reason  of  the  mortgage 
and  the  bonds  secured  under  It,  the  Farmers' 
Loan  and  Trust  Company  had  a  yalid  lien  up- 
on the  ordinance  and  franchise,  and  upon  the 
water  mains  sa  weD  as  all  other  property  of  the 
Water  Company;  and  that  it  denied  the  right 
of  the  City  to  readnd  the  ordinance,  to  repu- 
diate the  aide  of  the  water  maina,  and  to  haye 
any  of  the  relief  claimed  in  the  bill,  as  against 
the  Farmers'  Loan  and  Trust  Company. 

A  replication  was  filed  to  this  answer  on  the 
8d  of  May,  1888,  and  on  a  petition  filed  Noy- 
ember  29.  1888,  by  Hardin  Parrish.  Ephralm 
W.  Bond  and  R  Dale  Benson,  to  be  made 
partlee  defendant,  an  order  was  that  day  en- 
tered making  them  partiea  and  giving  leaye  to 
them  to  file  a  cross-bilL  On  the  same  day  they 
tiled  an  answer  to  the  bill,  adopting  all  the, 
sutements  of  the  anawer  of  the  Farmers'  Loan 
and  Trust  Company,  and  also  filed  a  supple- 
mental and  croas-biu  acainst  the  City,  two  of 
them  belnff  citizens  of  PennaylTanIa  and  one  of 
them  a  ciSsen  of  Masaaehuaerts. 

That  bill  ayerred,  among  other  thfogs,  aa 
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follows:  A  foreclosure  suit  by  the  Farmers' 
Loan  and  Trust  Company  was  brought  Nov- 
ember 4,  1885,  a  decree  of  foreclosure  and 
sale  was  made  in  it  June  21, 188(lk  and  there- 
under all  the  rights,  property  and  franchises 
of  the  Water  Ck>mpany  were  purchased  by  the 
plaintiffs  for  $100,000,  and,  after  a  confirma- 
tion of  the  sale  by  the  court,  a  deed  of  the 
property  was  executed  by  the  master  to  them, 
November  8,  1886,  so  that  they  became  its 

I  **oj  owners.  They  adopted,  as  a  part  of  their  sup- 
plemental ana  cross-bill,  the  answer  of  the 
Farmers'  Loan  and  Trust  Company  to  the 
bill  filed  by  the  City.  Among  the  property 
sold  to  them  under  the  foreclosure  sale  were 
the  water  mains  which,  when  the  mortgage 
was  executed,  were  connected  with  and  a  part 
of  the  system  of  the  Water  Company  and  op- 
erated by  it,  the  same  havinebeen  before  that 
time  sold  by^the  City  to  the  Water  Company. 
In  June,  1885,  the  City  took  forcible  posses- 
sion of  t^e  water  midna  and  cut  and  destroyed 
the  connection  of  the  same  with  the  other 
mains  of  the  Water  Company,  and  took  up  and 
carried  away  the  hydrants  and  faucets  of  the 
Water  Company  connected  therewith,  and  en- 
tirely deprived  that  Company  of  the  use  of  the 
same,  and  had  ever  since  retained  possession 
thereof  and  deprived  the  Water  Company,  and 
the  Farmers'  Loan  and  Trust  Company,  and 
the  plaintiffs,  of  the  use  and  possession  of 
them.  Without  such  mains  the  property  pur- 
chased by  the  plaintiffs  is  almost^  if  not  entire- 
ly, valudess,  and  cannot  be  operated,  because 
the  connection  of  the  water  mains  had  been 
cut  and  destroyed  and  the  hydrants  removed, 
and  thus  the  plaintiffs  were  prevented  from 
using  and  operating  any  of  the  property  so  pur- 
chased by  them,  and  from  f umishiDg  water  to 
private  consumers  and  also  to  the  City.  The 
plaintiffs  are  ready  and  willing  to  operate  the 
works  and  furnish  water  to  the  City  or  to  pri- 
vate consumers,  and  would  do  so  were  they 
not  prevented  by  the  acts  of  the  City.  It  is 
the  intention  of  the  plaintiffs,  and  they  have 
the  right,  to  extend  the  operation  of  the  water 
system  of  the  City  and  the  mains  thereof  so  as 
to  cover  the  enUre  limits  of  the  City,  and  also 
to  extend  the  base  of  water  supply  so  as  to  fur- 
nish always  an  abundant  supply  of  ffood  water 
for  the  needs  of  the  City  and  of  Uie  private 
consumers  therein,  and  there  is  an  abundant 
supply  of  good  water  accessible  for  the  water 
works  and  procurable  by  the  plaintiffs,  which 
it  is  their  intention  and  they  are  ready  to  pro- 
cure and  supply.  There  is  a  larse  amount  of 
money  owing  to  the  plaintiffs  from  the  City 
for  water  rents  earned  by  the  Water  Company 
or  its  receiver  up  to  the  time  of  the  purchase 
by  the  plaiotiSflL  the  claims  for  which  passed 
to  the  plaintiffs  by  virtue  of  the  sale,  and  also 

[167]  on  account  of  the  contract  and  water  rents 
since  tfie  sale,  and  also  on  account  of  the  acts 
of  the  City  in  cutting  and  destroying  the 
water  mains  and  taking  possession  of  the  same 
and  preventing  the  plaintiffs  from  using  them 
and  from  operatine  the  water  works.       # 

The  prayer  of  Uie  supplemental  and  cross- 
bill, which  waives  an  answer  on  oath,  is  that 
an  accounting  be  had  between  the  plaintitb 
and  the  City  to  ascertain  the  amount  due  to  the 
former;  that  a  decree  be  made  for  its  payment, 
and  that  the  City  restore  to  the  plaintiffs  the 
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water  mains,  hydrants,  faucets  and  other  prm- 
erty,  and  be  enjoined  from  interfering  witk 
the  plaintiffs  in  the  possession  thereof  and  ia 
connecting  the  water  mains  with  any  of  tlM 
other  water  mains  belonging  to  tkam.  Mid  fron 
violating  any  of  the  pro^mions  of  the  oidl* 
nance  passed  May  12, 1888,  and  from  interfering 
with  the  plaintififs  in  the  use  of  any  of  the  prop- 
erty so  purchased  by  them,  and  from  collecting 
the  water  rents,  or  exiendinff  the  water  mains 
through  any  of  the  streets  of  uie  City,or  extend- 
ingthe  source  of  supply  for  the  water  worka. 

The  City,  on  the  21st  of  December,  1^ 
answered  the  supplemental  and  cross-bill,  de- 
nying the  right  of  the  plaintiffs  in  it  to  rdief. 
A  replication  was  filed  to  the  answer  of  Purisii 
and  others,  and  the  court,  on  the  2d  of  i^ril, 
1887,  made  an  order  referrinff  the  case  to  John 
I.  Bennett,  as  master,  to  tale  proofs  and  re- 
port the  evidence,  with  his  findings  and  con- 
clusions thereon. 

Voluminous  proofs  were  taken  before  a  sps- 
dal  examiner  and  also  some  before  the  master, 
and  the  case  was  arffued  before  the  latter.  Oa 
the  18th  of  Hay,  1887,  he  filed  his  report  It 
stated  that  some  of  the  water-woriu  bobds 
were  sold  at  various  times  from  the  spring  of 
1884  to  May,  1885,  those  bonds  being  repre- 
sented in  the  litieadon  principally  by  the  crov- 
plaintilfs  Parrish,  Bond  and  BeaioiL  Tbs 
master  arrived  at  the  following  conclusions: 

(1)  The  City  had  express  authoriu^  bv  its 
charter  to  pass  the  ordinance  of  May  12, 188S. 
and  to  fix  the  rates  of  water  rents  for  a  perioa 
not  exceedinff  thirty  years;  and  it  became  bind- 
ing  on  the  City,  and  on  Shelton,  and  was  duly 
aligned  by  the  latter  to  the  Water  Company. 

(2)  In  view  of  the  provisions  of  the  ordinanct. 
that  the  object  for  which  the  franchise  was 
granted  was  expressed  to  be  "for  supplying 
the  said  City  and  the  inhabitants  thereof  ana 
of  the  adjacent  territory  with  water  for  publle 
and  private  uses;"  that  "the  works  shall  be  in- 
creawd  in  capacity  as  the  growth  of  the  City 
and  its  needs  require;"  that  "there  shall  be  nol 
less  than  eight  miles  of  mains  for  the  distribu- 
tion of  water  in  said  City,  of  a  sufficient  sise  to 
furnish  all  the  water  required  for  the  wants  of 
said  City  and  its  inhabitants;"  that  "the  water 
supplied  by  said  works  shall  be  good,  clear 
water,  and  the  source  of  supply  shall  not  be 
contaminated  by  the  sewerace  of  said  City;" 
that  Shelton  or  his  assigns  '  'shall  with  due  oiU- 
gence  increase  the  steam  and  furnish  fire  pn^ 
sure  so  Ions  as  needed  for  the  extinguishment 
of  any  fire, ' — ^it  was  manifest  that  the  purpose 
of  the  ordinance  was  to  furnish  a  fire  protectioo 
to  the  City  and  its  inhabitants,  and  to  furnish 
water  for  other  public  uses,  for  the  flushing  of 
sewers,  for  the  use  of  the  city  hall  and  its  of- 
fices, for  public  schools,  churches  and  pubUo 
fountains,  and  also  for  the  use  of  tbs  &hahl-> 
tants,  upon  rates  fixed  in  the  ordinance,  for 
mechanical  and  domestic  purposes. 

(8)  The  contract  of  Shelton  as  to  the  qiisn- 
ti^  and  quality  of  the  water  was  in  the  nators 
of  a  o(HicQtion  precedent  to  a  performance  on 
the  part  of  the  City,  except  as  to  the  oppor- 
tunity to  Shelton  and  his  assigns  to  oonrtniol 
the  works. 

{4i  Theoontraotonthepart  of  the  d^  was 
a  gnnt  of  the  right  to  mamtaln  the  woribi  for 
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bii^  TOttZB;  Ibe  right  to  uie  the  public  prop- 
ctf  of  ttie  City  hi  constnictmg  or  repairing  the 
rorkm;  tbe  ri^t  to  collect  maximum  amiual 
■fees  for  water  used  for  private  purposes;  an 
agneoMenl  to  pay  for  the  use  of  hydrants,  of  a 
(efined  iinmher,  a  fixed  rate  per  hydrant,  as 
rent  for  thir^  yesrs,  and  the  right  to  adopt 
rolea  for  the  supply  of  water  and  to  enforce  tbdr 
DoaditioDS  when  not  contrair  to  law,— such 
dghta  aoquifed  by  Sbelton  and  bis  assigns  beinr 
ftependent  upon  performance  l^Sbofton  ana 
his  —rignH  of  his  agreements.  There  was  ad- 
ied  tbe  mutual  agreemait  that  after  the  ex- 
piratioii  of  flf teoi  years  the  City  might  pur> 
diaae  tbe  water  works. 

(5)  Tbe  contract  contained  in  tbe  ordinance 
was  an  entire  one,  and  was  not  executed  by  a 
partial  performance  or  by  a  performance  as  to 
one  of  the  several  essential  undertakings  on  the 
part  of  Sbelton  and  his  assigns,  and  they  as- 
somed  all  the  risk  of  obtaining  a  water  supply 
•ufficient  In  quantity  and  quali^  to  coidply 
with  their  contract. 

(6)  Altbou^  tbe  Water  Company  constructed 
the  building,  machinery  for  pumping,  stand- 
pipe  and  water  mains  and  their  attachments, 
wuhln  the  time  limited  and  in  compliance  with 
tbe  terms  of  the  ordinance,  prior  to  December 
6,  1888,  it  failed  to  furnish  a  water  supply 
which  complied  with  tbe  requirements  of  the 
ordinance  either  In  quantity  or  quality,  either 
heioie  or  after  tbe  expiration  of  tbe  lunit  pre- 
toibed  in  tbe  contract  for  tbe  construction  and 
snccesBful  completion  of  tbe  works.    Tbe  de- 
tails of  this  fdlure,  as  founded  on  tbe  evidence, 
are  given  at  length  by  the  master,  bis  condu- 
skmbeing  that  the  fact  is  established  that  tbe 
waters  furnished  by  the  Water  Company  were 
sever  pure,  clear  waters,  nor  furnished  in  tbe 
nquired^qoantity,  but  were  always  more  or  less 
contaminated  by  substances  injurious  to  health 
tnd  comfort,  and  which  would  naturally  be 
derived  from  tbe  sources  from  which  tbe  water 
supply  was  shown   to  have  been  obtained. 
Therefore,  waiving  the  legal  effect  which  the 
iesohitionof  December  6, 1888,  uiis^t  have  bad 
m  an  estoppel  upon  Uie  City,  the  Water  Com- 
ptny,  at  no  time,  either  before  or  after  the 
iifteen  months  following  May  17,  1888,  fur- 
nished water  to  the  City  and  its  inhabitants  in 
tbe  quantity  and  of  the  quality  required  bv  tbe 
crdiDance,  and  at  no  time  complied  with  the 
ordinance  and  the  contract 

CO  Tbe  resolutions  passed  by  tbe  common 
eouncQ  on  the  6th  of  December,  1888,  were  an 
estoppel  sffainst  tbe  City  to  deny  tbe  facts  al- 
leged in  those  resolutions  and  tbe  City  was 
hound  to  know  that  tbe  Water  Company  might 
execute  a  mortgage  upon  its  property  and  fran- 
chises to  secure  the  bonds;  and  tbe  council  in- 
tended by  tbe  resolutions,  so  far  as  Sbelton  and 
the  Water  Company  were  concerned,  to  fore- 
dose  the  question  as  to  tbe  amount  of  water 
mains  whicn  tbe  latter  bad  placed  in  tbe  streets, 
the  character  of  tbe  structures  which  tbey  bad 
erected,  tbe  machinery  which  tbey  put  in  place. 
lod  generally  the  mechanical   execution  of 
}i    tbe  contract,  and  also  the  question  that  they 
had  oomplkd  with  tbe  test  provided  in  tbe  or- 
(finance,  so  far  as  related  to  throwing  flre- 
^etms  of  the  number  and  character  required: 
Wt  the  test  provided  for  In  tbe  ordinance  was 
>>aely  a  test  of  sufficiency  for  fire  service,  and 
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was  designed  to  determine  the  time  when  the 
water  rents  for  tbe  use  of  tbe  hydrants  should 
eommence,  and  could  not  be  a  test  as  to  the 

rotity  of  water  capable  of  being  supplied  by 
works  every  twenty-four  hours,  much  less 
a  test  of  the  goodness  and  purity  of  the  water. 
Whether  or  not  tbe  Water  Company  was  able 
to  furnish  tbe  required  quantity  of  water  every 
twenty -four  hours,  and  whether  or  not  its  qual- 
ity as  to  purity  and  goodness  for  domestic  and 
other  uses  was  In  compliance  with  tbe  ordi- 
nance, must  rest  upon  facts  as  proved  to  exist 
Moreover,  the  estoppel,  so  far  as  it  did  exist, 
was  not  a  continuing  one.  The  obligation  of 
the  Water  Company  to  furnish  the  quantity 
and  quality  of  water  required  by  the  contract 
was  a  continuing  obligation,  and  was  not  met 
once  for  all  by  a  compliance  with  the  fire  test 
of  December  6, 1888.  Tbe  right  of  the  Com- 
pany to  enloy  the  consideration  of  tbe  contract 
was  tbereaiter  to  depend  upon  its  continuing 
to  perform  it  There  was  not,  and  could  not 
be,  a  final  and  absolute  acceptance  of  tbe  water 
works  by  the  City,  without  refi»rd  to  a  future 
compliance  on  tbe  part  of  tbe  Water  Company 
with  tbe  requirements  of  the  contract  The 
case  was  not  one  of  works  constructed  for  the 
City  and  to  become  its  property  upon  accept- 
ance; and  tbe  acceptance  related  merely  to  tne 
fufflciency  of  tbe  structures  for  fire  service  at 
the  time. 

(8)  The  ajsreement  in  regard  to  tbe  purchase 
from  the  City  of  tbe  water  mains,  and  tbe  con- . 
tract  formed  by  tbe  ordinance  and  its  accept- 
ance, mudt  be  considered  as  one  contract  and 
construed  together,  and  tbe  agreement  in  re- 
gard to  the  water  mains  did  not  constitute  an 
absolute  sale  of  them,  except  on  tbe  compliance 
on  the  part  of  Sbelton  and  bis  assigns  with  tbe 
conditions  contained  in  tbe  agreement  itself  In 
regard  to  the  water  mains.  The  City  was  not 
at  any  time  to  be  deprived  of  tbe  fire  service  of 
which  tbe  mains  were  a  part,  and  th^  were  not 
to  be  disturbed  until  Sbelton  or  the  Water  Com- 
pany were  able  to  connect  their  works  with  those 
mains  and  continue  tbe  efficiency  of  tbe  service 
by  the  new  works  when  in  successful  operation: 
and  the  successful  erection  of  those  works  and 
tbe  accomplishment  of  the  things  required  by 
tbe  ordinance  were  a  condition  to  tbe  sale  of  tbe 
mains.  Tbe  agreement  as  to  the  mains  was 
therefore  a  conditional  contract,  and  such  de- 
livery as  was  made  under  it  was  a  conditional 
delivery.  The  City's  mains  were  never  dis- 
turbed in.  its  streets,  except  to  tbe  extent  of 
making  connections  with  tbe  mains  subsequent- 
ly lidd  by  the  Water  Company  and  tbe  attach- 
ment of  some  new  hydrants.  The  valuation  of 
tbe  mains  and  the  adoption  of  such  valuation 
by  tbe  council  amounted  to  no  more  than  If 
their  value  bad  been  stated  at  a  definite  sum 
in  tbe  agreement  in  regard  to  them.  The  letter 
of  tbe  mayor,  written,  in  fact,  after  his  term  of 
office  bad  expired,  and  antedated,  stating  that 
the  mains  badfbeen  delivered  by  the  City  to  tbe 
Water  Company,  was  of  no  effect;  and,  even 
if  it  had  been  written  by  him  during  his  term 
of  office.  It  was  simply  the  expression  of  a  lecal 
opinion,  and  was  not  vritbin  the  line  of  his  cm- 
cm  duty,  without  especial  authority  from  the 
council. 

(9)  After  the  passage  of  the  ordinance  of 
June  1, 1885,  rescinding  the  contract  between 
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die  City  and  the  Water  Company,  the  City 
,  forcibly  disconnected  its  mains  from  the  sys- 
>  tem  of  mains  laid  by  the  Water  Company,  and 
restored  the  system  of  fire  protection  which  it 
had  enjoyed  before  the  Water  Company  con- 
structed Its  works. 

(10)  The  period  within  which  the  Water 
Company  was  required  to  complete  its  works 
and  put  them  in  successful  operation  expired 
in  August,  1884.  It  failed  to  comply  with  its 
contract,  and  acknowledged  that  fiuhire.  It 
then  resorted  to  the  sinking  of  gang  wells, 
which  it  completed  in  November,  1884;  but 
they  also  failed  as  a  source  of  supply.  The 
City  showed  great  patience  and  forbearance,  and 
waited  more  than  eight  months  after  August, 

1884,  and  then  passed  the  repealing  ordinance 
of  June  1, 1885. 

r  1 791  1^^)  '^^^  recaption  of  the  mains,  which  were 
[172]  Quiy  conditionally  in  the  possession  of  the  Water 
Company  under  a  conditional  sale,  and  which 
conditions  had  not  been  complied  with  by  8hel- 
tonand  his  assigns,  was  therefore  rightful;  and 
the  Water  Company  can  have  no  right  to  restitu- 
tion, nor  had  it  any  legal  right  to  a  further  ex- 
tension of  time  for  further  experiments  in  re- 
spect to  a  new  source  of  water  supply. 

(12)  As  to  the  question  whether  the  phdntiiZs 
in  the  cross-suit  are  entitled  to  any  Telief  whidi 
could  not  be  granted  to  the  Water  Company, 
the  effect  of  tne  decree,  sale  and  deed  in  the 
foreclosure  suit  was  to  vest  In  the  purchasers 
at  the  sale  the  eouitable  interest  of  the  trustee 
and  of  the  bonaholders  and  all  the  legal  in- 
terest of  the  Water  Company.  Before  the  de- 
cree, the  bill  of  foreclosure  had  been  dismissed 
as  against  the  City,  and  its  interests  were  in  no 
manner  affected  by  the  foreclosure.  The  fore- 
closure suit,  having  been  initiated  and  brought 
to  a  conclusion  while  the  present  suit  of  the 
City  against  the  Water  Company  was  pending, 
was,  as  to  this  suit,  a  pTOceeding  pendente  lite; 
but  the  plaintiffs  in  the  cross-smt  stand  as  the 
representatives  of  the  bondholders,  and  the 
equities  of  the  latter  should  be  considered  in 
fixing  the  terms  of  the  decree.  The ,  bond- 
holders, as  between  them  and  the  Water  Com- 
^ny,  were  bona  fide  purchasers  of  the  bonds. 
The  Water  Company  and  its  ai^ents  holding  the 
bonds  for  sale  in  1884  and  1885,  prior  to  May  20, 

1885,  represented  that  the  works  of  the  Water 
Company  were  in  successful  operation,  and 
that  it  had  complied,  when  the  bonds  were  sold, 
with  all  the  conditions  of  its  contract  with  the 
City:  and,  the  bonds  being  negotiable,  there 
was  no  proof  of  any  notice  to  any  of  their  pur- 
chasers which  would  affect  their  validity.  Tha 
bonds  and  the  mortgage,  however,  were  in  no 
sense  obligations  of  the  City,  nor  was  it  a  party 
to  their  i^ue;  and  it  did  not  become  in  any 
manner  responsible  for  any  part  of  the  debt 
created  by  the  bonds.  The  Tetters  written  by 
the  city  engineer,  the  city  attorney,  the  chair- 
man of  the  water  committee,  the  mayor  of  the 
City  and  perhaps  other  officers  cannot  operate 
as  an  estoppel  on  the  City,  because  they  were 
not  written  in  pursuance   of  direct  authority 

ri731  ^°^  ^^^  "^^  within  the  official  duty  of  those 
officers.  They  tend,  however,  to  show  the  bona 
fides  of  the  purchases  made  by  the  bondhold- 
ers; and  the  plaintiffs  in  the  croas^uit  cannot 
have  imputed  to  them  the  actual  bad  faith 
which  may  be  inferred  as  ai^ainst  Shelton  and 
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the  Water  Company  in  regard  to  the  construe* 
tion  of  the  works,  the  water  supply  and  the 
management  of  the  affairs  of  the  Water  Com- 
pany. They  can  have,  however,  no  greater  right 
than  the  Water  Company  would  have  haa  to 
be  restored  to  the  possession  of  the  City's 
mains,  and  to  be  permitted  by  the  City  to  fur- 
ther experiment  in  regard  to  securing  a  supply 
of  water  and  complying  wiUi  the  contract. 

(18)  The  City  never  paid  any  interest  upon 
the  bonds.  The  first  payment  of  interest  waa 
made  by  the  Water  Company,  and  the  face  of 
such  payment  was  made  known  to  some  of  tl^e 

gurchasers  before  they  would  purchase  the 
ends.  The  mortgage  provided  tor  the  dired 
payment  of  hydrant  rents  to  the  trustee,  to  be 
applied  in  payment  of  interest;  but  no  payment 
was  ever  thus  made  by  the  City  to  the  trustee. 
That  fact  was  known  to  the  trustee,  and,  it  b^ 
ing  the  agent  of  the  bondholders,  such  knowl- 
edge was  imputable  to  them.  The  Water 
Company  afterwards  defaulted  in  the  payment 
of  interest,  and  the  foreclosure  proceeding* 
were  had  upon  the  basis  of  a  default  made  In 
the  payment  of  the  interest  due  February  1» 
1885.  The  bondholders  knew  or  were  charge- 
able with  knowledge  that  there  was  a  default  in 
the  payment  of  interest  early  in  1885  and  a  lone 
time  before  June  1,  1885;  and  they  also  had 
knowledge  of  the  existence  of  trouble  between 
the  City  and  the  Water  Company. 

(14)  There  was  a  clause  in  the  mortgage  prc^ 
Tiding  that  if  the  Water  Company  should  fail 
to  ponorm  any  of  its  agreements  contained  in 
the  mortgage  it  should  be  lawful  for  the  trustee 
to  take  possession  of  the  mortgaged  property 
and  operate  it  as  a  mortgagee  in  possession,  for 
Uie  benefit  of  the  bondholders,  and  during  such 
possession  to  make  all  needful  repairs  and  re- 
placements in  the  mortgaged  property,  and  to 
receive  the  rents  and  profits  therefrom  until 
foreclosure.  This  ooukl  have  been  done  at 
least  as  early  as  February,  1885,  when  there 
was  a  default  in  the  payment  of  interest.  The 
trustee,  and  the  bondholders  for  whom  it  was 
acting,  failed  to  take  such  possession;  and  the 
plaintiffs  in  the  cross^uit  are  not  entitled  to  the 
relief  prayed  in  their  cross-bill,  while  the  City 
is  entitled  to  have  the  ordinance  of  Hay  12, 
1883,  annulled. 

(15)  The  decree  canceling  the  franchise 
ought  not  to  be  unconditional,  however,  but 
should  be  conditioned  that  the  City,  or  some 
person  or  corporation  authorized  by  It,  should 
pay  into  court,  for  the  use  of  the  plaintiffs  in 
the  cross^uit,  the  reasonable  cash  value  of  the 
mains  constructed  by  the  Water  Company,  the 
machinery,  the  stand-pipe,  the  ennne-hooae, 
the  land  on  which  the  same  are  located  and 
perhapa  other  property,  to  be  ascertained 
by  a  master,  and  also  an  equitable  amount  in 
satisfaction  of  water  rents. 

The  City  excepted  to  this  report,  and  the 
trustee  also  excepted  to  it  The  case  was  heard 
before  Judge  Gresham,  and  his  opinion  is  r^ 
ported  in  84  Fed.  Hep.  675.  He  concurred 
generally  with  the  master  in  his  yiews  of  the 
case,  and  said:  "The  purchasers  of  the  bonds 
knew  that  unless  water  was  f  umislied  in  qoan* 
tity  and  quality  as  called  for  by  the  contract 
nothing  would  be  due  from  the  City  for  water 
rents.    A  different  ruling  would  be  eqnivaknt 
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to  boldlDg  that  bj  adoptlDfr  the  resolutioo  of 
December  6,  18^,  the  City  guaranteed  the 
paymeDt  of  interest  which  would  thereafter 
accrue  on  the  bonds.  The  City  did  nothing  of 
the  kind,  nor  is  it  believed  that  the  purchasers 
of  the  bonds  invested  their  money  believing 
that  this  resolution  amounted  to  such  guaran- 
ty. By  the  trust  deed  or  mortgage  the  Farm- 
m*  Loan  and  Trust  Company  and  the  bond- 
holders iucoeeded  to  the  rights  of  the  Water 
Company.  If  this  were  a  tcut  between  the  City 
and  the  Water- Works  Company  I  should  grant 
the  relief  prayed  for  without  allowing  any- 
thing for  water  furnished,  for  none  was  fur- 
nished in  compliance  with  the  contract  But 
the  controvert  now  is  between  the  City  and 
persons  representinff  the  bondholders,  and  I 
thinli  it  equitable  Uiat  the  City  should  pay 
them  a  reasonable  compensation  for  the  water 
which  was  furnished  up  to  the  time  it  resumed 
iKMsession  of  the  old  mains.  I  do  not  think  the 
imndholders'  committee  is  entitled  to  the  old 
mains.  They  were  not  sold  to  Shelton  uncon- 
<iitioDally  and  absolutely.  They  were  sold  to 
him  to  be  used  in  a  particular  way  and  for  a 
particular  purpose,  and  to  be  paid  for  by  water 
furnished  unaer  the  terms  of  the  contract. 
Shelton  and  bb  successor,  the  Water  Company, 
having  failed  to  comply  with  the  contract,  al- 
thougu  afforded  ample  time  to  do  so,  the  City 
was  authorized  to  resume  possession  of  its  old 
mains  and  protect  its  inhabitants  as  best  it 
could  against  fire." 

On  the  2d  of  May,  1888,  the  court  entered  a 
decree  adjudging  that  the  contracts  granting 
the  franchise  to  Shelton  and  his  assigns  and 
providing  for  the  sale  of  the  water  mains,  and 
the  ordinance  of  Ma;r  18, 1888,  and  all  rights, 
franchises  and  privileges  granted  thereunder, 
were  annulled  and  canceled,  and  the  property 
in  the  water  mains  was  revetted  and  confirmed 
In  the  City;  dismi^n^  the  sapplemental  and 
cross-bill  of  Parrish,  Bond  and  Benson;  order- 
ing the  City  to  pay  to  them  a  reasonable  sum 
for  water  used  from  December  1, 1888,  to  June 
1,  1885,  and  referring  it  to  a  master  to  ascertain 
auch  sum;  and  dividing  the  costs  of  the  suit 
equally  between  the  City  and  the  plaintiffs  in 
the  cross-suit  The  Farmers'  Loan  and  Trust 
Company  and  the  plaintiflii  in  the  cross-suit 
prayed  an  appeal  to  this  court  from  that  decree. 

The  master,  on  the  18th  of  June.  1888,  re- 
ported the  sum  to  be  paid,  as  the  value  of  the 
use  of  the  water,  at  $8,000.  The  pUintiffs  in 
the  cross-suit  excepted  to  this  report,  and  on 
the  18th  of  June,  1888.  the  court  overruled  their 
«zceptioos,  confirmed  the  report,  and  directed 
the  Ci^  to  pay  into  court  for  the  use  of  the 
plaintiiis  in  the  cross-suit  the  sum  of  $8,000. 
From  that  decree,  and  from  the  prior  decree  of 
May  9, 1888.  the  plaintiffs  in  the  croeasuil  and 
the  Fsmners*  Loan  and  Trust  Company  prayed 
an  appeal  to  this  court 

Toe  appellants  urge  that  the  circuit  court 
«rrcd  (1)  in  not  dismissing  the  bill  for  want  of 
equity,  because  the  conditions  of  the  contract 
were  conditions  subsequent;  (2)  in  not  holding 
that  the  Ci^  was  estopped  by  the  resolution  jof 
December  o,  1888;  (8)  in  not  dismissing  the 
bOl  on  the  merits,  on  the  ground  that  the  Water 
Company  was  not  in  default:  (4)  in  holding 
that  the  City  had  a  ri^ht  to  repossess  itself  of ; 
the  old  mains  which  (t  had  sold  to  Shelton  and  i 
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through  him  to  the  Water  Company;  (5)  in  not 
granting  the  prayer  of  the  cross*  bill;  snd  (6)  in 
not  sustaining  the  exceptions  of  the  appellants  [1761 
to  the  first  report  of  the  master,  and  particu- 
larly those  to  his  findings  respecting  the  nature 
and  scope  of  the  contract 

It  is  quite  clear,  on  the  proofs,  that  the  water 
furnished  by  the  Water  Company  for  the  poi-  ' 
od  of  about  nine  months  during  which  its 
works  were  operated  was  unfit  tor  domestio 
purposes;  that  the  course  of  the  City  was  en- 
tirely forbearing  and  generous  towards  the 
Water  Company;  and  that  after  the  gang  wells 
were  completed  in  November,  1884,  the  supply 
of  water  was  inadequate  for  the  protection  A 
the  City  from  fire,  and  its  quality  was  but  little 
better  than  it  was  before  the  construction  of 
the  gang  wells.  After  they  were  constructed 
the  water  distributed  to  the  customera  of  the 
Company  was  surface  water  mixed  with  water 
ftom  the  gang  wells.  The  Company  was  at  no 
time  able  to  fumidi  even  bad  water  in  the 
quantity  required  by  the  contract,  or  needed 
by  the  City  for  fire  protection  or  for  flushing 
the  sewers.  During  the  eighteen  months  which 
elapsed  after  the  completion  of  the  works,  the 
Company  had  ample  time  to  comply  with  the 
contract,  and  the  City  was  under  no  obligation 
to  five  it  further  dme  to  experiment  The 
taking  possession  by  the  City  of  the  old  water 
mains,  after  the  passage  of^  the  resolution  of 
June  1,  1886,  was  necessary  for  the  protection 
of  the  City  fiom  fire.  It  could  not  continue, 
after  annulling  the  contract  to  receive  from 
the  Water  Company  water  for  fire  purposes. 
The  contract  for  the  sale  of  the  old  inains  was 
a  part  of  the  contract  with  the  Gtj  in  relation 
to  the  water  worics.  The  two  agreements  con- 
stituted one  contract  The  contract  for  the 
sale  was  merely  a  contract  to  tell,  and  not  an 
executed  contract  of  sale.  The  delivery  of  the 
old  water  mains  was  conditional,  and  made  for 
a  special  purpose;  and,  the  conditions  not  hav- 
inff  been  perfonned,  no  title  to  them  passed 
eitbertotbe  Water  Company  or  to  the  trustee 
under  the  mortgage,  and  the  recaption  of  them 
by  the  City  was  lawful.  By  the  contract  for 
their  purchase,  both  what  mains  were  to  be 
purchased  and  the  price  to  be  paid  for  th^m  re> 
mained  to  be  determioed^  and  so  the  agreement  [  177  ] 
was  executory.  It  was  also  by  its  terms  con« 
ditional;  and  the  delivery,  too,  was  conditional, 
for  a  specific  jmrpose,  and  without  any  inteo- 
tion  that  the  City  should,  by  the  making  of  the 
agreement,  part  with  its  title  to  the  mains. 

in  recard  to  the  rights  of  the  bondholdeia, 
although  the  purchasers  of  the  bonds  may  have 
been  iduenced  to  purchase  them  bythe  terms 
of  the  resolutions  m  December  6,  1888,  and  by 
the  letters  from  the  ofilcers  and  citizens  of  the 
City  introduced  in  evidence,  the  City  was  not 
thereby  estopped  from  refusing  to  pay  the  ren- 
tal for  the  hydrants,  which  by  the  terms  of  the 
mortgage  was  to  be  applied  in  payment  of  the 
interest  on  the  bonds,  or  from  naviog  the  con- 
tract canceled.  Although  the  bondholders  ex- 
ercised good  faith  in  purchasing  the  bonds, 
they  bought  them  knowing  that  the  City  was 
not  a  party  to  them,  and  that  the  payment  of 
water  rents  by  the  City  for  the  hydrants  de- 
pended upon  a  continued  compliance  by  the 
Water  Company  with  the  terms  of  the  contract 
The  letters  of  the  private  dtizens  could  not  af- 
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.     f  s   ^Nv .   WAi  (bi»  ]9tten  from  the  c^Bcen 
'  .K  "js;^    w«^(i  !K>t  affect  its  rights,  hecanse 
y^ ,  ^^^*.*v».  ^liiivo  by  its  authority  <w  with- 
,  \>,   «w>/s    i.  UkU  powers  as  its  officers. 

/pv   ^vkv  oI  the  Absolution  of  December  6, 
^<v^  ««sv.vi.uitt^  the  works,  exteoded  oi^  to 
\^    K^^  ^ixAJk  the  provisions  of  the  ordinance 
...«A.s^tH  their  coQstructioc  had  been  com- 
,a(.si  ^uH  azul  the  test  reoidred  by  the  ordi- 
«.wvx-  had  been  aatisfactoritj  made.    It  oov- 
v^cvl  o44y  the  |)hy8ical  existence  and  condition 
\d  ibe  artificial  structures.    Tlie  contract  ex- 
KUvltU,   however,  to   the  amount  of  water 
%hich  the  works  should  be  able  actually  and 
permanently  to  supply,  and  the  character  of 
the  water  to  be  suppliea,  all  of  which  was  un- 
ixrUiiu,  and  the  risk  of  which  was  assumed  by 
Shelton  and  his  aasiffns,  their  obligation  beini 
a  ooDUnuing  obligation,  and  their  right  to  the 
conUuued  enjoyment  of  the  consideration  for 
it  being  dependent  upon  their  continuine  to 
perform  it    There  was  in  the  resolution  of  De- 
cember 6,  1888,  no  guaranty  that  the  Water 
Company  could  or  would  in  the  future  comply 
with  its  contract.    The  liability  of  the  City  to 
pay  in  future  the  hydrant  rents  depended  upon 
^f.^i?'®  oompUanoe  of  the  Water  Company 
with  its  contract;  and  in  case  of  its  faUure  the 
City  would  have  the  right  to  ask  for  the  rescis- 
sion of  the  contract    This  the  bondholders 
knew  when  they  purchased  the  bonds.    The 
City  entered  into  no  contract  with  them,  and 
the  passase  of  the  resolution  of  December  6, 
1888,  could  not  deprive  the  City  of  the  reUef  to 
which  it  would  otherwise  be  entitled,  on  the 
failure  of  the  Water  Company  to  comply  with 
its  contract    The  provisions  of  the  ordinance 
requiring  the  Water  Company  to  furnish  the 
amount  of  water  called  for  by  it,  and  that  the 
water  supplied  by  the  works  should  be  good, 
clear  water,  and  the  source  of  supply  not  be 
contaminated  by  the  sewerase  of  the  City,  were 
known  to  the  bondholders  when  they  purdiased 
the  bonds,  and  they  also  knew  that  the  pay- 
ment of  the  hydrant  rents  which  would  go  to 
pay  the  interest  on  the  bonds  must  depend  upon 
the  furnishing  of  water  by  the  Water.Comnany 
according  to  the  contract 

Nor  could  the  test  reauired  by  the  ordisance 
and  satisfactorily  made  by  the  Water  Company 
be  a  test  of  anything  but  the  pressure  power  of 
the  works.  It  coula  not  be  a  test  of  the  quan- 
tity of  water  which  would  thereafter  be  sop- 
J>lied  by  the  works,  nor  of  its  continuing  qual- 
ty  for  domestic  purposes.  The  resolution  of 
acceptance  cannot  be  considered  as  ajB:uaranty 
to  the  bondholders  that  the  Water  Company 
would  thereafter  perform  its  contract  for  fur- 
nishing water  in  the  quantity  and  of  the  quality 
called  for  bv  the  ordinance.  The  bondholders 
were  bound  to  take  notice  of  the  contents  of 
the  ordinance  before  purchasinff  their  bonds, 
and  purchased  and  hela  them  sul^ect  to  the  con- 
tinuing compliance  of  the  Water  Company 
with  the  terms  of  the  ordinance.  They  bought 
the  bonds  as  obUntions  of  the  Water  Company, 
and  not  as  eviaences  of  indebtedness  of  the 
City;  and  they  had  information  from  the  ordi- 
nance that  the  City  would  not  be  liable  for  hy- 
drant rents  if  the  Water  Company  failed  to 
furnish  water  as  agreed,  and  that  if  the  Water 
Company  nefflected  to  comply  with  its  contract 
the  City  would  have  the  right  to  invoke  the  aid 
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of  a  court  of  equity  to  enforce  a  cancellation  of 
the  contract 

As  to  the  old  water  mains,  the  trustee  and 
the  bondholders  took  the  lien  of  the  mortgage 
subject  to  the  conditions  of  the  agreement  for 
the  sale  of  them  by  the  City  to  Shelton.  Im- 
mediately after  the  passage  of  the  rescinding 
resolution  of  June  1, 1885,  the  City  proceeded 
to  resume  possession  of  the  old  mains,  and  its 
bill  against  the  Water  Company  was  filed  im- 
mediately thereafter,  and  on  the  20th  of  June, 
1885.  The  Water  Company  never  credited  the 
City  with  any  money  due  on  account  of  rent 
for  the  hydrants,  applyingit  as  payment  on  ac- 
count of  the  old  water  mains;  nor  did  the  City 
ever  apply  any  money  due  trf  it  to  the  Water 
Company  for  hydrant  rents  towards  paying  it- 
self for  the  old  mains. 

The  principal  contention  on  the  part  of  the 
appellants  is  that,  on  the  acceptance  of  the  or 
dinance  by  Shelton,  a  rieht  in  the  franchise 
vested  in  him,  which  could  not  be  ddTeated  even 
though  he  afterwards  failed  to  comply  with  ita 
terms;  that  the  failure  of  the  Water  Company 
to  furnish  water  in  the  quantity  and  of  the 
quality  called  for  by  the  cminance  was  only  a 
breach  of  a  condition  subsequent;  and  that  a 
court  of  equity  will  not  lend  its  aid  to  devest  an 
estate  for  such  a  breach.  But  it  seems  to  us 
that  in  respect  to  a  contract  of  the  character  of 
the  present  one,  the  ability  of  the  Water  Com- 
pany to  continue  to  furnish  water  according  to 
the  terms  of  the  ordinance  was  a  condition  pre- 
cedent to  the  continuing  right  of  Shelton  and 
his  assigns  to  use  the  streets  of  the  City  and  to- 
furnish  water  for  a  period  of  thirty  years;  and 
that  when,  after  a  reasonable  time,  bhelton  and 
his  assigns  bad  failed  to  comply  with  the  con- 
dition as  to  the  quantity  and  quality  of  the 
water,  the  City  had  a  right  to  treat  the  contract 
as  terminated,  and  to  invoke  the  aid  of  a  court 
of  equity  to  enforce  its  rescission.  A  suit  for 
a  spedHc  performance  of  the  contract  or  a  suit 
to  recover  damages  for  its  nonperformance, 
would  be  a  wholly  inadequate  remedy  in  a  case 
like  the  present  The  danger  to  the  health  and 
lives  of  the  inhabitants  of  the  City,  from  im- 
pure water,  and  the  continued  exposure  of  the 
proper^  in  the  City  to  destruction  by  fire,  from 
an  inaaequato  supply  of  water,  were  public 
questions  peculiarly  under  the  care  of  the  mu- 
nicipality; and  it  was  entitled  and  bound  toad 
with  the  highest  regard  for  the  public  interests, 
and  at  the  same  time,  as  it  did,  with  due  con- 
sideration for  the  rights  of  the  other  parties  to 
the  contract 

We  see  no  error  in  the  decree  of  the  Circuit 
Court  and  it  ii  afflrmsd. 


JBROME  F.  MANNINQ,  PIf.  in  Err.. 

V, 

ASA  FRENCH. 
(See  8. 0.  Reporter^  ed.  IBS-ML) 

Jwi9dicUin  to  review  tiaU  judgmeni-^fedtni 


Nora.— ^loiMriMltot<on*iabs  Ufitt«tf  Stotci  fl^ 
%fr0m%Oo)mt,wlurtt9i0nA  qimf f on  oriass,  or  mfctrs 
orv  dnnpiilii  qmdum  iCaliitss.  (rsoty  <fr  OmaCi- 
diMon,  see  noCsi  to  Martin  v.  Hunter,  Bk.  4,  p.  fr» 
Matthews  V.  Zane,  Bk.  t,  p.  tft  and  WaUaiDS  V.  If  or- 
ris, Bk.t,  p.  0n. 
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writ  df  §rroTm 

1.  ThliooarthMnoiorUdlcttootOfvlewlheaiMJ 
judsmeot  of  the  ftato  ooart  hi  thlt  oam,  belnff 
in  Mtloii  for  damages  for  batng  piereotod  from 
aodng  at  attomej  and  ooonaalor  in  thelOonrt  of 

of  Iha  denial  l^  the  ttato  ooorts'of  anj  title, 
rItfaN  prlTlleve  or*lmmimltj  claimed  under  the 
Oooatltatton,  or  treat7/or  ttatnle  of ,  or  oommia- 
Hoo  or  anttiorHy  under,  the  United  States,  as  the 
plaintiff  In  error  set  op  and  olalmedlnone'suoh. 

H  The  deoWon  that  the  defendant  was  not  ttahle 
In  damaces,  because  In  oononrrlng  In  the  order 
complained  of  he  acted  In  his  Judicial  o^iaottj. 
In  Itself  InTohred  no  federal  question. 

L  Nor  can  the  plaintiff  object  that  a  federal  quea- 
tioo  arose  on  the  ground  that  the  defendant 
claimed  to  ezerolM  an  authority  under  Acta  of 
Ooogrem,  or  under  a  commission  held  under  the 
United  Statea,  since  this  was  not  phdntlff*s  con- 
tention, but  the  defendants,  and  the  state  courts 
decided,  not  against  but  In  faror  of  the  authoritj 
so  claimed. 

L,  The  petition  for  a  writ  of  error  forms  no  part 
of  the  record  upon  which  action  here  Is  taken. 

[No.  1188.] 

B^hmitUd  Jan.  13,1890.   DwUMiJan}rr,lS90. 

IN  ERROR  to  the  Superior  Court  of  the  Sute 
of  Massachaaettt  to  review  a  Judgment  of 
that  court  in  fayor  of  defendant  In  an  action 
to  reooTer  damages  for  belnir  Drevented  from 
acting  as  an  attorney  and  counselor  in  the  Court 
of  Commisslonen  of  Alabama  Clair^a  of  the 
United  States. 
On  motions  to  dismiss  and  afflrm.  IHtmimed. 
Opinion  below,  140  Mass.  801. 

Statement  bj  Mr,  ChUf  Juidee  Fiill«rs 
Jerome  F.  Manning  brought  an  action  of 
tort  in  the  Superior  Court  of  Massachusetts 
against  James  Harlan  of  Iowa,  Andrew  8. 
m^er  of  New  York  and  Asa  French  of 
Massachusetts,  to  recover  damages  for  being 
preTented  from  acting  as  an  attorney  and  coun- 
seOor  in  or  before  the  Court  of  Commissioners 
of  Alabama  Claims  of  the  United  Statea,  or  in 
relation  to  any  matter  of  business  pending 
therein,  by  the  defendants,  who  "falsely  pre- 
tended to  oe  Judges  of  aaid  Court  of  Commia- 
alooers  of  Aiabama  Claims,  and  actually  acted 
as  judges  thereof,  though  in  truth  and  fact 
nettber  of  them  was  a  Judge  thered"  Berrice 
was  had  iipon  the  defendant  French,  but  upon 
ftdther  ox  the  other  defendants,  and  he,  for 
answer,  denied  each  and  every  aUegaiion  in 
the  declaration.  The  following  statement  ap- 
pears fai  the  record,  in  the  *^plaintifl's  excep- 
tfona,"  which  were  allowed  qytha  presiding 

"At  the  triaL  which  was  without  a  Juxr,  it 
appeared  that  tiie  plaintiff  in  1885  was  and  for 
many  years  had  been  an  attorney  and  coimsel- 
lor  at  law  duly  admitted  to  practice  In  the  ^- 
preme  Court  of  the  United  SUtes,  in  the  Court 
of  Claima  of  the  Uoited  States  and  in  all  the 
ooorts  of  this  Commonwealth;  that  he  acted 
■a  aa  attorney  and  counsellor  before  the  Coivt 
of  Oommiwiopera  of  Alabama  Claims,  com- 


meocinf  in  January,  1875,  and  ending  July 

■     'lepreaen 
fdre  said  Court  or  Commi 
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M885: 


that  he 


ted  and  prosecuted  be- 
about  seren 
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hundred  and  fifty  petitions  of  the  class  known 
as  'Alabama  Claims,'  representing  about  four- 
teen hundred  claimants  and  beneficiaries,  and 
thereby  became  entitled  to  receive  from  said 
claimants  and  beneficiaries  divers  sums  of 
money,  amounting  in  all  to  many  thousands 
of  dollars;  that  the  Court  of  Commissioners 
of  AJabaqna  Claims  was  established  by  Act  of 
Congress  approved  June  28, 1874,  chapter  450; 
re-establidied  by  another  Act  approved  Juno 
5, 1882,  chapter  105,  and  oontinuea  by  another 
Act  approved  June  8, 1884,  chapter  82;  that 
in  1874  said  Court  of  Conunlssioners  adopted, 
among  other  rules,  the  following:  'Role  Y. 
Any  person  of  good  moral  character  admitted 
to  practice  as  attorney  or  counsel  in  the  Supreme 
Court  of  any  State  or  Territory  or  the  District 
of  Columbia,  or  in  anv  of  the  federal  courts, 
on  filing  with  the  clerK  a  written  statement  or 
the  date  and  place  of  such  admission,  with  his 
name  and  po^ofiloe  address  in  full,  may,  on 
motion,  be  admitted  topraotice  in  this  oourt;' 
that  on  January  26, 1875,  the  plaintiff  was,  on 
motion  of  Robert  M.  Corwine,  Esquire,  ad- 
mitted to  practice  in  saki  Court  of  Commis- 
sioners; and  that  on  October  5, 1882,  said  Court 
of  Commissioners  adopted  certain  additk>nal 
rulea,  among  inhlch  was  the  following:  'Rule 
XIV.  All  attorneys  admitted  to  practice  in 
the  Court  of  CommissioDerB  of  Alabama  Claima 
as  created  under  the  Law  of  Congress  approved 
June  28,  1874,  will  be  recognized  as  attomeya 
in  this  court,  re-established  under  Law  of  Con- 
gress am>roved  June  5. 1882;*  but  the  plaintiff 
claimea  that  saki  Rules  five  and  fourteen  were 
imauthoriced  and  of  no  effect,  and  that  the 
said  Court  of  OommissionerB  had  no  power  to 
create  a  bar  or  to  admit  attoraeyi  thereto  or  to 
expel  them  therefrom." 

The  record  of  theprooeedings  inlnBt  Manr 
ntng  in  the  saki  Court  of  Commisdooers,  dulr 
attested,  was  put  in  evidence,  whidi  proceed* 
ings  culminated  in  an  order,  made  July  26, 
1865.  that  "the  saki  Jerome  F.  Manning  be, 
and  be  hereby  is,  prohibited  from  appearing 
and  acting  in  this  court  in  lelatkm  to  any  mat- 
ter or  buaness  therein  pending,  and  from  ex- 
ercising in  any  way  the  functions  of  an  attor- 
ney aod  counsellor  of  this  coort,^tbis  decree 
to  stand  until  further  order  of  the  court*' 
That  record  also  contained  a  motion  to  rescind 
the  foregoing  order,  and  the  action  of  the 
court  denying  the  same. 

The excepoooa  thus  coiitiniie:  *' 

"It  also  appeared  that  on  the  twenty-ninth 
of  July,  1885,  saki  Court  of  CommisskKiera 
made  the  following  order:  'Ordered,  that  the 
derk  of  the  court  fi  hereby  anthoriied  to  sub- 
stitute the  name  of  any  attorney  of  this  court 
in  i^ace  of  saki  Jerome  F.  Manning  in  any 
case  upon  the  receipt  of  the  request  in  writing 
from  the  claimant  therein  or  from  his  legal 
lepreaentattvea  to  that  effect' 

^It  also  appeared  that  the  defendant  French 
was  oommiasiooed  and  qualified  as  a  Judge  of 
saki  Court  of  Commissioners  on  or  about  July 
5,  1882,  and  not  otherwise,  and  that  the  de- 
fendant Harlan  was  commissioned  and  qtuli- 
fled  about  the  same  time,  and  not  otherwi^e^ 
and  that  the  defendant  Draper  was  oomiaia- 
siooed  and  qualified  in  the  year  1885,  and  noi 
otherwiae,  and  that  each  of  saki  Judgea  ooo- 
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curred  in  said  oiden  of  July  24,  July  26,  July 
29  and  October  15,  1885,  touching  the  plain- 
tiff. 

'  'It  also  appeared  that  in  addressing  the  court 
[ISO]  on  July  25,  as  mentioned  in  the  foregoing  rec- 
ord, Robert  Cbristy,  Esq.,  as  counsel  for  the 
plaintiff,  read  to  said  Court  of  Oommissionera 
section  725  of  the  Revised  Statutes  of  the 
United  States  and  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  of  Ex 
parte  Bobin9(m,  in  86  U.  8.  19  Wall.  605r22: 
205],  and  Eb  parts  BradUu,  In  74  U.  8. 7  Wall. 
864  [19:  214],  and  argued  that  said  commis- 
sioners had  no  power  to  prohibit  the  plaintiff 
from  practicing  before  them. 

"The  defendant  French  admitted  that  he 
concurred  with  the  other  members  of  said 
Court  of  Commissioners  in  issuing  and  enforc- 
ing said  orders  of  July  24  and  29,  and  that  the 
plaintiff  was  thereby  damaged,  and  claimed 
that  the  said  Court  of  Commissioners  had  au- 
thority to  issue  and  enforce  the  same,  and  that 
any  loss  sustained  by  the  plaintiff  thereby  was 
damnum  absque  if^uria. 

"The  plaintiff  introduced  evidence  tending 
to  show  Uiat  each  of  the  allegtiAions  in  his  de- 
claration was  true,  and  asked  the  court  to  make 
the  following  rulings: 

"First.  That  the  Court  of  Commissioners 
of  Alabama  Claims  had  no  authority  to  make 
the  order  made  by  them  touching  the  plaintiff 
on  July  S^,  1885,  and  that  the  same  was  un- 
lawful, t* 

"Second.  That  the  defendant  French  hav- 
ing admitted  that  he  oommrred  with  the  other 
defendants  in  issuing  and  enforcing  said  order 
of  July  29.  1885,  and  that  the  plaintiff  was 
thereby  injured,  the  plaintiff  is  entitled  to  re- 
cover from  said  French  compensation  for  all 
losses  sustained  by  him  as  the  direct  result  of 
•aid  order  of  July  29, 1885,  and  of  the  enforce- 
ment thereof  from  thence  to  December  81, 1885. 

"Third.  That  more  than  two  years  having 
elapsed  after  the  reorganization  of  the  Court 
of  Commissioners  of  Alabama  Claims,  under 
the  Act  of  Jime  5, 1882,  and  after  the  appoint- 
ment of  the  defendant  French  and  the  other 
defendants,  but  prior  to  July  24. 1885,  the  said 
French  and  the  other  defendants  had,  on  said 
last-mentioned  day  and  thereafter,  no  lawful 
authority  to  act  as  ludges  of  said  Court  of 
Commissioners  of  Alabama  Claims. 

"ButUie  court  declined  so  to  rule,  found  the 
facts  to  be  as  stated  in  said  printed  record, 
ruled  that  the  action  could  not  be  maintained, 
and  fotmd  for  the  defendants. 

"The  plaintiff,  being  aggrieved  by  the  fore- 
going rulings  and  refuMjEs  to  rule,  excepts 
thereto,  and  prays  that  his  exceptions  may  be 
allowed." 

1 190]  The  exceptions  having  been  entered  in  the 
Supreme  Judicial  Court  of  Massachusetts,  the 
cau9e  was  there  argued  and  the  exceptions 
overruled  on  the  21st  day  of  June,  1889. 
(149  Mass.  891.)  As  to  the  contention  of  the 
plaintiff  that  the  judges  who  in  fact  composed 
the  court  on  July  25,  1885,  were  not  lawfully 
in  office,  and  particularly  that  the  defendant 
French  was  not  then  lawfully  in  office,  the 
court  said:  "It  appears  that  French  was  com- 
missifiued  and  qualified  as  judge  *on  or  about 
July  5,  1882.'    The  argument  is  that,  as  by 
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the  Act  of  June  5, 1882,  the  existence  of  the 
^urt  was  limited  to  two  years,  the  commissioQ 
of  Judge  French  had  expired  before  Jtily  25, 
1885,  when  the  court  passed  the  order  of  which 
the  plaintiff  complains.  It  is  contended  that, 
when  the  existence  of  the  court  was  continued 
b^ond  two  years  by  the  Statute  of  June  8, 
1884,  it  was  necessary  that  the  judges  be  reap- 
pointed in  order  lawfully  to  hold  their  office 
during  the  continued  esdstence  of  the  court." 
The  court  held  that  it  was  unnecessary  to  con- 
sider whether  the  plaintiff's  right  in  the  matter 
of  his  complaint  would  be  greater  against  a 
judge  c^  facto  than  against  a  judge  de  jure; 
that  it  did  not  appear  that  the  jua^  were  orig- 
inally commissioned  for  any  definite  time;  that 
they  would  continue  to  hold  their  office  while 
the  court  continued  to  exist,  unless  they  were 
lawfully  removed;  that  it  was  within  the  power 
of  Congress,  by  statute,  to  extend  the  existence 
of  the  court  before  the  original  term  of  its  ex- 
istence expired;  and  that  the  judges,  by  virtue 
of  their  original  appointment  continued  to  be 
judges  while  the  court  continued  to  exist.  It 
was  also  held  that  the  Court  of  Commissioners 
of  Alabama  Claims  had  the  powers  wbicii  the 
statutes  conferred  upon  it,  and  that  under  the 
Acts  of  Congress  it  had  the  power  to  prescribe 
by  rule  the  qualification  of  attorneys  to  be 
admitted  to  practice  before  it,  and  therefore 
the  power  to  determine  whether  the  persons 
who  asked  to  be  admitted  bad  the  requisite 
qualifications,  and  whether  the  persons  who 
had  been  admitted  retained  the  requisite  quali- 
fications: and  that  "in  the  exercise  of  this 
power,  after  notice  to  the  plaintiff  and  a  hear- 
ing, that  court  prohibitea  the  plaintiff  from 
further  exercising  before  it  the  functions  of  an 
attorney  of  the  court  Congress  had  the  right 
to  confer  this  power  exclusively  upon  that 
court,  to  be  exercised  as  a  judicial  power,  and 
the  judges  of  the  court  are  not  liable  to  in- 
dividufds  for  judicial  acts  done  within  their 
Jurisdiction.  BandaU  ▼.  Briglum,  74  U.  8.  7 
WaU.  528  [19:  285];  BandM,  BOitumer,  U 
Allen,  478." 

On  the  first  day  of  Julv,  1889,  judgment  for 
costs  was  entered  for  the  defendant.  Tbd 
plaintiff.  Manning,  thereupon  sued  out  a  writ 
of  error  from  this  court,  and  a  motion  to  dis- 
miss or  aflirm  was  made  by  defendant  in  error. 

Mr,  CluM.  Tlieo.  RiiMell*  Jr..  for  de- 
fendant in  error,  in  support  of  motion: 

No  federal  question  appears  from  the  recoxd 
to  have  been  raised  and  decided  adversdy  to 
the  validity  of  any  statute  or  authority  of  the 
United  States. 

dpieiY,  mituriij  128  U.  8.  181,  181  (81:  80, 
91);  Brooki  v.  Miswuri,  124  U.  8.  894  (81: 
454);  Ocean  Im.  Oo.  v.  PoOey,  88  U.  8.  18 
Pet  157  (10:  105.);  OrcwM  v.  Randdl,  85  U. 
8.  10  Pet.  868  (9:  458);  Wittiame  v.  NorrU,  25 
U.  8. 12  Wheat  117(6:  571):  MiUery.  NickoOs, 
17  U.  8.  4  Wheat  811  (4:  578);  Lanffe  v. 
Benedict,  99  U.  8.  68  (25:  469);  Montgomerw 
V.  Bemandex,  25  U.  8.  12  Wheat  129.  1^ 
(6:  575. 576);  Byan  v.  Th<maM,  71  U.  8.  4  WalL 
608  a8:  460);  Bect<fr  v  Ashley,  78  U.  &  6 
Wall.  142  (18:  788). 

Upon  a  writ  of  error  to  a  state  court,  this 
court  can  examine  the  recorded  opinion  to  as- 
certain the  ground  of  the  >Mlgnient. 

13t  U.  8. 
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Kreiffer'w.BkabffRCo.  196X1.8.89^^:076). 

Tbe  Oonrt  of  CommMonws  of  Alabama 
Claims,  as  a  court,  had  power  to  regulate  tbe 
admhwioQ  aod  removal  of  attorneys  practicing 
before  it. 

SandaU  r^  Brigham^  74  U.  8.  7  Wall 
628.  686  (19:  286,  991);  BapartB  Oartand, 
71  U.  8.  4  Wall.  888  aS:  88%  Bs  parte  8$^ 
tombe,  80  U.  a  19  How.  9  (lH:  686);  Be  WaU, 
18  F^  Rep.  890,  ncH;  BxparU  WaU,  107  U. 
a  266  (97:  662);  BrttdUii  r.  JFMer,  80  U.  a 
18  Wall  886  (90:  648);  is  parte  Burr,  99  U. 
8.  9  Wheat  629  (8:  1(SB);  A  parte  Ttrrf,  128 
U.  8. 289.  809  (82: 406;  408);  Saoki,  Fsmimer, 
181  U.  a  287  (88:  160). 

Even  if  the  action  of  the  coort  waf  nnjoitl- 
Oed  or  lllagal,  no  action  of  law  Ilea  against  the 
Judges. 

&  parte  BMneon,  88  U.  8.  19  Wall  606 
mi  906):  Randatt  r.  Brtffham.  74  U.  8.  7 
WalL6Ma8:  »1);  Pratt  y.  Gardner,  2  Cwib. 
88;  CMekering  r,  BMneon^  8  Cosh.  648;  Baif 
mond  T.  BoOee,  11  Ciish.  816;  WeOe  r.  BUoene, 
9  Gray,  116:  idUg  ▼.  Dreeeer,  11  Allen,  81. 

Mr.  Chiurles  Cowley*  for  plsintiil  in 
error.  In  opposition: 

This  court  has  Jurisdiction  when  the  record 
shows  that  a  fedml  question  was  raised  and 
decided  adversely  to  the  plaintiff  in  error. 

Rieharde  t.  Madna,  118  U.  8.  689  (98: 1182); 
Whitney  r.  (Me,  99  U.  8.  807  (26:  448);  Kat^ 
sot  Bndawnent  d  R  Amo.  ▼.  Kaneae,  120  U. 
a  108  (80:  698):  Ohurek  r.  Kelee^,  121  U.  o. 
282  (80:  960);  Qtark  r.  i^fi^^iMiii^  198  U. 
a  896(82: 487);  Bridge  Prope.  y.  Edboken  Land 
dbLOo,  88  U.  8.  1  Wall.  116  (17:  671):  JTc 
€Mre  ▼.  MaeeackueeUe,  70  U.  a  8  Wall  882 
08:  164). 

Want  of  Jurisdiction  and  irrwularitr  of  Ute 
writ  are  the  only  grounds  for  dwnissal. 

Foeter  ▼.  Kaneae,  Jcknetan,  119  U.  8.  906 
mi  680);  Crane  Iran  Oa.  ▼.  Ooagkmd,  108  0. 
8.  6  (97:  680);  Beeker  t.  Fbu^.  66  U.  8.  1 
nack,  96  (111  46);  apanaw  ▼.  Birang,  70  U. 
a  8  Wan.  97 08:  4Sf)iOanleryr.  American  SO, 
ills.  09.  97  U.  a  9  Pm.  64  (7:  617);  Jaeke  r. 
/Mma.  116  U.  a  288  (29:  892). 

The  federal  ooestion  must  have  been  decided 
against  the  rignt  daimed  Xxj  the  plaintiff  in 
error. 

Burke  t.  Qainee,  60  U.  8.  19  How.  888  06: 
666):  Smith  ▼.  Adeit,  88  U.  8.  16  WaD.  186 
(21:  810);  Ckapokan  ▼.  Qaadnaw,  128  U.  a 
648(81:  288). 

The  federal  question  need  not  have  been 
iormallj  raised;  but  it  is  sufficient  if  it  appears 
bj  dear  and  necesaary  intendment  that  a  fed- 
eral questloo  was  raised  and  presented  to  the 
state  court  # 

OroffeU  ▼.  Randa,  86  U.  8.  10  Pet  888  (9: 
468);  Udell  ▼.  Damdean,  48  U.  S.  7  How.  769 
<19:  907);  Walworth  y.  Knedand,  66  U.  8.  16 
How.  848  (14:  724). 

An  attorney  cannot  be  disbarred  for  con- 
tempt, as  from  time  immemorial  tine  or  im- 
prisonment is  the  only  penalty  for  cootempt 

Clark  y.  People,  Breese  (lU.)  840.  12  Am. 
Dec.  186;  Btaie  ▼.  Start,  7  Iowa.  490;  Bx  parte 
Smith,  S»  Ind.  47:  PeopU  y.  Turner,  1  Cal. 
\4Mi  Turner  y.  0am.  2  Met  (Ey.)  619;  Riee 
T.  (km.  18  B.  Moo.  479:  DiUon  y.  StaU.f^Tez. 
K;  JaOtean  y.  Aols,  91  Tex.  868. 


isi  u.a 


U.  8..  Book  88. 


Mr.  (7A^/ttf^i00F«ll«rdeliyered  the  opin- 
ion of  the  court: 

Jurisdiction  to  reriew  the  final  Judgment 
rendered  in  this  case  cannot  be  maintalnedupon 
the  ground  of  the  denial  by  the  state  courts  of 
any  title,  richt,  priyfl^ge  or  immunity  cUdmed 
under  the  Constitution,  or  some  trea^,  or  stat- 
ute of,  or  commission  held  or  auf honty  exer- 
cised under,  the  United  8tates,  as  the  plaintiff 
in  error  set  up  and  daimed  none  such.  Spiee 
y.  lainoie,  128  U.  8.  181,  181  [81:  80,  911; 
Ohappea  y.  Bradehaie,  198  U.  8. 1&  [89:  889]. 
And  the  decision  that  the  defendant  was  not 
liable  in  damages,  because  in  conoirring  in  the 
order  complained  of  he  acted  In  his  Judicial 
capadty,  in  itself  inyolyed  no  federal  question. 
Lange  r.  Benedict,  99  U.  8. 68, 71  [96:  m,  470J. 
Nor  can  the  plaintiff  object  that  the  yalidlty  of 
a  statute  of,  or  an  authority  exerdsed  under, 
the  United  8tates  was  drawn  in  question,  or 
that  a  title,  ri^t.  priyilege  or  immunity  was 
daimed  under  the  Constitution,  or  a  statute  of. 
or  a  commission  held,  or  an  authority  exerdsed 
under,  the  United  8tates,  on  the  ground  that 
the  defendant  claimed  to  exerdse  an  authwity 
under  Acts  of  Congress,  or  under  a  comndssion 
held  under  the  United  8tates,  since  this  was 
not  plaintifTs  contention,  but  the  defendant's, 
and  the  state  courts  dedded  not  against  but  In 
fayor  of  the  authority,  title,  right,  priyUegs  or 
Immunity  so  daimed. 

The  three  rulings  asked  iT^the  plidntlff  and 
refused  by  the  court,  were: 

First  That  the  Court  of  Commissioners  of 
Alabama  Claims  had  no  wnthorltj  to  make  the 
order  entered  by  them,  touddnc  the  plaintiff. 

Second.  That  the  defendant  Frendi  haying 
admitted  that  he  concurred  with  the  other  de- 
fendants in  issuing  and  enfordng  said  order, 
the  plaintiff  was  entitled  to  recoyer  fkom  hia 
compensation  for  all  loa  sustained  by  htm,  at 
the  airect  result  of  its  entry  and  enforoement 

Third.  That  more  than  two  yean  haying 
elapsed  after  the  reorganisation  ol  tfao  Com 
of  Conunissioners  of  Alabama  Clalns,  under 
the  Act  of  Congress  of  June  6, 1889,  and  after 
the  appointment  of  the  defendants,  bot  prior 
to  the  date  of  tbe  order,  the  defendants  had  do 
lawful  authority  to  act  as  Judges  of  said  Coon 
of  CommiBsioners. 

The  court  held  that  the  term  of  the  Jodges 
had  not  expired,  and  that  they  had  anUimtj 
to  make  the  order,  and,  therefSors^  that  tho 

Slaintiff  could  not  recoyer,  and  In  so  holding 
edded  in  favor  of  the  yaUdity  of  tbaauthofw 
ity  exercised  by  the  defendant  under  the  United 
States,  and  of  the  right  he  claimed  under  tfao 
sUtutes  of  the  United  States,  and  the  commla- 
sion  held  by  hiuL 

The  petittoD  for  the  writ  of  error  ayers  "\haX 
said  sction  ioyolves  diyers  federal  qnnsHons, 
one  of  which  Is  whether  said  Acts  of  Conipess 
authorized  said  defendants  to  promulgate  or 
enforce  said  order,  and  another  of  whidi  Is 
whether  so  much  of  said  Acts  of  Coomss  as 
undertakes  (ft  any  part  Uiereof  undotakes)  to 
authorize  the  defendants  to  make  such  oraer 
was  not  in  yiolation  of  articles  Y.  and  YIIL 
of  the  Amendments  of  the  Coostltutloo  of  the 
United  BUtes,  snd  the  decision  of  said  state 
court  was  sdyerse  to  the  plaintiff's  contentloa 
upon  all  of  said  federal  qofstionsL* 
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The  grounds  thus  suggested  have  been  dis- 
[1031  posed  of  by  what  has  been  said,  and  it  may  be 
added  that  the  petition  for  a  writ  of  error  forms 
no  part  of  the  record  upon  which  action  here 
Is  taken.  Clark  v.  Pmnivitania,  128  U.  8. 
895  [82:  487];  WarflddY.  Chaffe,  91  U.  a  800 
[28:  8»8]. 

Ths  writ  cf  error  mtui  be  dUmiitedfor  want 
^  juriedietian. 


KNOX  OOUNTY,  MISSOURI.  AppL. 

GEORGE  W.  HARSHMAK. 

(See  &  a  Beporter%  ad.  m-lfi6L> 

When  wwrtM  tfequUjf  wiU  interfere  with  htdg- 
mente  at  law^-aUigatione  in  UU  deeinon  in 
Hanhman  «.  Knox  County,  122  U.  8.  808 
(80: 1182),  ^eetqf  eertiee  uponi  eaunt^,  haw 
made^-ojfker^eretwm,  4feet  of^-negieetqfthe 

L  Aooortof  equity  does  not  interfere  with  judff- 
ments  at  law,  anless  the  oomplalnant  has  ao 
equitable  defense  of  which  be  oould  not  avail 
btmself  at  hnr,  or  had  a  good  defense  at  law  which 
be  was  prerented  from  aTalllng  himself  of  hj 
fraud  or  aooident,  unmixed  with  negllgenoe  of 
blmaelf  or  his  agents. 

H  The  allegation  In  the  bfll  that  the  record  of 
the  Judgment  as  it  stands  is  a  gross  fraud  upon 
the  Judgment  debtor.  Is  hmlted  to  the  partlculais 
spe<^edlnthebilL 

H  The  ground  that  the  aHegattons  In  the  petition 
on  which  the  Judgment  was  reooyered  were  false 
in  that  they  alleged  that  the  subscription  was 
made  under  the  General  Statutes  of  Missouri, 
authorising  the  levy  of  a  tax  suffldent  to  pay  the 
amount  of  the  bonds  and  coupons.  Is  fully  met 
and  disposed  of  by  theopinlOD  in  Bdrthman  y. 
Knox  OowUy,  US  U.  &  80S  (80:1168),  that,  by  the 
Judgment  In  favor  of  the  relator,  it  was  deter- 
mined that  the  bonds  sued  on  were  Issued  under 
a  statute  which  prescribed  nohmlt  to  taxation 
for  their  payment,  and  that  the  findings  In  the 
Judgment  on  that  point  are  conduslTe  and  hi^ 
the  County. 

C  By  the  Statutes  of  lUssouri,  the  clerk  of  the 
county  is  made  the  agent  of  the  county  for  the 
purpose  of  receiying  senrice  of  process  agahist  It, 
and  servioe  upon  him  is  legal  and  sufficient  serr- 
ice  upon  the  county. 

L  Tbeofllesc^  return  hsTlng  stated  that  hessrred 
a  copy  of  the  summons  upon  the  clerk.  If  the 
return  were  false,  yet  no  fraud  being  charged  or 

!  proTCd  against  the  petitioner,  redress  can  be 
sought  at  law  only,  and  not  by  this  bOL 

H  Any  neglect  of  the  dark  in  communlcattng  the 
fact  of  such  serrlce  to  the  county  court  was 

Nora.— JnioAat  eaeeeequiUy  irfB  rtlievefrommU- 
take  or  ianoramee  of  material  faet^  see  noCs  to 
ITFerran  y.  Taylor,  Bk.  8,  p.  488. 

Whether  equity  wiUrdieve  agalfneta  mietake  of 
law,  see  note  to  Hunt  y.  Bousmanler,  Bk.  7,  p.  17, 
Bk.  8,  p.  688. 

A»  to  equttuJurledkililon  after  triaiatlaw^aaa  note 
to  Smith  Y.iriYOT,  Bk.  8.  p.  IBIL 

AMtowhenaSudgmentatlawwtaheenMMdbi/a 
hUl  in  egtttty,  see  noCs  to  DsyIs  ▼.  TOeston,  Bk.  18, 
p.  888. 

As  to  who  are  necessary  parties  In  eqnHy,  see 
note  to  Marshall  y.  BcYcrley,  Bk.  ft,  p.  87:  also 
Christian  y.  Atlantic  ft  N.  a  B.  Go.  poit,  888. 


neglect  of  an  agent  of  the  County,  and  did  not 
affect  the  Yalidlty  of  the  serYice  or  of  the  Judg- 
ment. 

[No.  1212.] 
Submitted  Jan.  10, 1890.  Bedded  Jan.  97, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Oomt 
of  the  United  States  for  the  Eastern  Dia- 
trict  of  Missouri  dismissing  a  suit  in  eqoitj  by 
the  County  of  Knox,  Missouri,  against  Harsh- 
maD,  a  citizen  of  Ohio,  for  a  perpetual  hijunc^ 
tion  against  the  prosecution  of  the  peremptory 
writ  of  mandamus  issued  by  that  court  pursu- 
ant to  the  Judgment  and  mandate  of  this  court 
in  Harehman  ▼.  Knax  Oouniy,  122  U.  8.  806 
(80:1162),  to  compel  the  Judges  of  the  county 
court  to  leYy  a  tax  to  pay  ajudgment  recover- 
ed by  him  on  bonds  of  the  County  issued  for  a 
subscription  to  the  capital  stock  of  the  Missouri 
and  Mississippi  Railroad  Company.    AJtrmed, 

Statement  by  Mr.  Justice  Gray: 

This  was  a  bfll  in  equity  by  the  County  of 
Sjiox,  in  the  State  of  Missouri,  against  Hsjih- 
man,  a  citizen  of  Ohio,  in  the  Circuit  Court  of 
the  Uoited  States  for  the  Eastern  District  of 
Missouri,  for  a  perpetual  injunction  against 
the  prosecution  of  the  peremptoiy  writ  of 
mandamus  issued  by  that  court,  pursuant  to 
the  Judgment  and  mandate  of  this  court  in 
Harehman  y.  Knox  Oountjt,  122  U.  S.  806  [80: 
1162],  to  compel  the  Judges  of  the  county 
court  to  lery  a  tax  suflScient  to  pay  a  Judgment 
recovered  by  Harshmao  in  the  drcutt  court  of 
the  United  States  for  $77,874.46,  on  bonda 
issued  by  the  County  for  a  subscription  to  the 
capital  stock  of  the  Missouri  and  Mississippi 
Railroad  Companv. 

The  bill  set  forth  that  this  ludgment  was  ren- 
dered on  default,  upon  a  petition  alleging  that 
the  subscription  was  authorized  by  a  vote  d 
two  thirds  of  the  qualified  voters  of  the  County 
at  a  special  election  held  under  §  17  of  chap,  w 
of  the  General  Statutes  of  Missouri  of  1866;  and 
upon  a  return  of  the  marshal  that  fifteen  days 
before  the  return  day  be  had  made  service  upon 
the  County  by  dell  vering  a  copv  of  the  petiuon 
and  summons  to  Frank  P.  Hall,  the  clerk  of  the 
county  court,  at  Edina,  in  the  County  and  dis- 
trict fuToresaid. 

The  bill  averred  that  the  allegations  of  the  pe^ 
tition  were  false;  and  that  the  bonds  were  in 
fact  issued  without  the  assent  of  two  thirds  of 
the  voters,  and  under  {$  18  of  the  charter  of  the 
raflroad  company,  by  which  the  tax  to  be  levied 
in  pavment  of  Uie  bonds  was  limited  to  one 
twentieth  of  one  per  cent  upon  the  assessed 
value  of  taxable  property  for  each  year. 

The  bill  further  alleged  that  neither  the 
county  court,  nor  any  of  the  Judges  thereof,  nor 
the  county  attorney,  had  any  notice  or  knowU 
edge  of  tne  commencement  of  the  suit  untfl 
after  the  end  of  the  term  at  which  the  Judgment 
was  rendered,  when  they  were  informed  thereof 

Sf  Harshman's  attorney;  that  HaU,  the  county 
erk,  after  the  pretended  service  upon  him, 
never  handed  to  the  county  court  the  copy  of 
the  petition  and  summons,  or  called  the  atten- 
tion of  the  county  court  or  its  Judges,  or  of  the 
coun^  attorney,  to  the  fact  of  service,  or  said 
anything  about  it  until,  upon  being  inquired  of 
bv  them  after  they  bad  been  informed  of  it  aa 
aforesaid,  he  denied  that  a  copy  of  the  petition. 

in  U.& 
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or  sommoiii  bad  been  leiTed  upon  bim,  or  that 
be  bad  anv  knowledge  or  noaoe  tbereof ;  aod 
the  bUl  alleged,  and  cbarged  tbe  fact  to  be. 
"tbat  neither  a  copy  of  said  summons  and  pe- 
tition, noreitber  of  them,  was  served  upon  said 
Frank  P.  Hall,  as  stated  by  tbe  marshal  in  bis 
return  to  said  summons,  and  that  said  return 
was  and  is  false." 

Tbe  bill  also  alleged  that  "said  Judgment  on 
default  was  rendered  on  a  false  aUegation  of 
facts,  and  as  tbe  record  stands  it  it  a  gross  fraud 
upon  your  orator  to  tbe  extent  and  In  tbe  par- 
ticulars herein  mentioned." 

The  answer  averred  that  tbe  aUecations  of 
tbe  petition  and  the  statements  in  the  return 
were  true,  and  that  the  County  had  full  notice 
of  the  commencement  of  the  action:  and  de- 
nied that  tbe  Judgment  was  rendered  upon  a 
false  allegation  of  facts,  or  was  a  fraud  upon 
the  plainUff .  The  plaintiff  filed  a  general  rep- 
lication. 

At  a  hearinff  upon  pleadings  and  proofs,  the 
bill  was  dismuiea,  and  tbe  plaintiff  app^ed 
to  this  court 


Mr.  James  Carr*  for  appellant: 

Tht  subscription  was  not  made  under  tbe 
vote  cast  at  tbe  special  election  held  on  the  12th 
day  of  March,  1887. 

IStaU  T.  Maeon  Oount^  Ot.  41  Mo.  458;  M(wn 
County  y.  8hore$,  97  U.  8.  272  (24:889);  .B»u>tt 
y.  Peinoi,  26  U.  8.  1  Pet.  829  (7:1M);  Maupin 
y.  FrankLin  County,  67  Mo.  827. 

Tbe  14th  section  of  the  llth  article  of  the 
OoDstitution  of  1865  required  legislative  enaot- 
Dent  to  carry  it  out. 

8t,  J<mph  d  D.  O.  R  Oa.  T  Bue^nan 
(huniy  Ct,  89  Mo.  485;  N&rton  v.  BrowmttOs 
Taannc  Diti.  Ocnnn.  129  U.  8.  479  (82: 774); 
Gro9e$  v.  JSiaughter,  40  U.  8.  16  Pet  449  (10: 
800);  United  Statm  y.  Betam,  16  U.  8.  8 
Wheat  886  (4:404);  A  partt  WaU,  48  Oal. 
279. 

The  17th  section  of  chapter  68  of  the  General 
Statutes  of  1866  does  not  provide  the  machin- 
ery for  carrying  tbe  Constitution  into  effect 
And  said  spedsl  election  was  void  for  want  of 
proper  legislation.  If  said  subscription  thiJI 
be  held  to  have  been  made  under  said  special 
election  and  saidjudgment  by  default  enforced 
under  chapter  68  of  tbe  General  Statutes  of 
MisMiul  of  1866,  then  tbe  taxpayers  would  be 
deprived  of  their  property  for  private  purposes 
without  "  due  process  ox  law.* 

Earle  v.  MeVeiffh,  91  U.  a  606  (28:898); 
Windsor  y.  MeVmgh,  98  U.  8.  274(28:914); 
Natiam  y.  Johnmm,  65  U.  8.  24  How.  208  (16: 
681):  Hagar  v.  BeoUinuMUan  Dittriet  No.  108; 
111  U.  STtOI  (28:560); />(ie^<2Kmy.  Ifho  Orlean$, 
96  U.  a  97  (24:616);  ffuriad^  y.  Caltfomia. 
110  U.  8.  516  (28:^;  FMer  y.  Kanstu,  JoKn^ 
Man,  11 2  U.  a  201  C»3:629);  Sennard  v.  Louis- 
iana, MoTffon,  92  U.  a  480  (28:478);  Iforthsm 
Jfai,  Bank  v.  ForUr  Twp.  110  U.  8.  608  (28: 
268);  McClurt  v.  Orfmrd  7\ip.  94  U.  a  429  (24: 
129). 

If  the  coimty  court  had  held  the  opinion  that 
two  thirds  of  tne  qualified  voters  had  voted  in 
fayor  of  making  the  subscription  and  that  the 
election  was  in  every  other  way  a  legal  elec- 
tion, stiD  it  was  discretionary  with  it  whether 
to  act  under  and  by  authority  of  it  or  not 

Si.  Jomph   dt  B.   O.E.  (h.  y.  Buehanm 

lU  V.  8. 


County  Ct,  89  Mo.  485;  Aspinwatt  y.  Batim 
County  Oomr$.  68 U.  8.  22  How.  864(16: 296): 
Man^  y.  FuUon  County,  77  U.  8. 10  WaU.  676 
(19:1040);  BaOoi  County  v.  MaeKeniie,  94  U.  a 
660  (24:182);  Horton  v.  BrounrnHU  Touting 
Bitt.  Comr$.  129  U.  8.  479  (82:774). 

A  State  or  county  shall  not  lose  its  rights  be- 
cause an  officer  upon  whom  the  law  devolves  a 
duty  to  be  performed  in  order  to  secure  tb» 
rights  neglects  to  perform  the  duty. 

Banntbal  d  8i.  J.  R.  Co,  y.  amith,  76X1. 8. 
9  Wall  95  O.^jms:  Northern  Nat.  Bank  y. 
I\frter  Twp,  110  U.  8.  608  (28:258);  KOey  y. 
Milan,  127  U.  8.  189  (82:77). 

Where  tbe  officers  of  a  private  corporation 
are  imlaithful  to  their  trust,  a  court  or  equity, 
upon  a  proper  showing, will  allow  stockholdm 
to  file  a  bill  to  prevent  an  intended  fraud  on 
them,  or  to  set  aside  a  fraud  already  consum- 
mated. 

Bodger.  WooUey,  59  U.  a  18 How.  888  M: 
401);  Momphii  y.  Bean,  75  U  8. 8  WaU.  64  (19: 
826);  Broneon  v.  la  Crom  d  M  B.  Co,  99  V, 
a  2  WaU.  288  (17:725);  Eawee  y.  Oakland,  104 
U.  8.  450  (26:827);  Nnomeyer  v.  Mieeouri  d  M. 
R,  Co.  t52  Mo.  81;  Bennieon  r.  Kan$a»,  14 
West  Bep.  806,  95  Mo.  416. 

.The  unauthorized  eat  parte  statement  by  tbe 
coun^  derk  that  the  bonds  were  issued  in  pay- 
ment of  the  first  subscription  pursuant  to  said 
election  does  not  bind  theappeUant  for  want  of 
authority. 

KelUyyr.  Milan.  127U.  a  189  (82.'77);/(frn>^ 
y.  Moberly,  108  U.  8.  580  (26:492);  Concord  v. 
FMemouth  8a9.  Bank,  92  U.  8.  625  (28:628); 
Norton  y.  BrotenetOle  Taxing  BieL  Comre-  129 
U.  8.  505  (82:784). 

Mr,  T.  K.  8kiiui«r,  for  appeUee: 

The  Judgment  complained  or  was  regularly 
rendered  upon  process  duly  served. 

Tbe  manbal  s  return  of  service  cannot  be 
controverted  in  this  suit;  it  Is  conclusive  as 
between  tbe  parties. 

Walker  v.  Bobbine,  55  U.  8. 14  How.  584  (14: 
652):  McBonald  v.  Leewright,  81  Mo.  29;  Heath 
y.  Missouri,  KdT.R.  Co.eS  Mo.  628;  HeO- 
Umdlw.  fW^24  Mo.  590;  BeUngerr.  Higgins, 
26  Ma  180;  Beetes  v.  Baews,  88  Mo.  28:  8te^ 
art  y.  Stringer,  41  Ma  400;  Jeffries  y.  Wright^ 
51  Ma  215;  PkHUps  v.  Btans,  64  Mo.  17. 

The  presumption  of  law  is  that  public  oflK- 
cers  do  their  duty. 

Miller  v.  Bunn,  68  Ma  226;  Bakmr  y.  Unr 
derwood,  68  Mo.  889. 

It  is  not  averred  in*the  biU  or  shown  by  the 
evidence,  that  there  was  either  fraud,  accident 
or  mistake  in  tbe  rendition  of  this  judgment 
The  Judgment  beins;  regularly  renucrea  upon 
process  duly  served,  in  the  absence  of  such 
averments,  with  evidenoe  to  support'them,  the 
court  cannot  disturb  It 

Bendrickson  v.  HineJOey,  58  U.  a  17  How. 
448  (15:128);   Cnm  y.  Handley,  94  U.  8.  662 

g\AM9);BroufnT,  Buena  Vista  County,  96  U. 
.  157  (24:422);  Bmbry  y.  Palmer,  107  U.  8.  S 
{^:94S);  George  y.  TuU,  86  Mo.  141;  Bunn  v. 
Hansard^  Ma  199;  State,  PMan,  v.  Bngel- 
mmnn,  8  West  Rep.217, 86  Mo.562, 568;  Vastine 
y.  Bast,Ai  Ma  498;  Batfis  v.  Staples,  45  Ma 
567;  Bitter  y.  Bsmoeratie  Press  Co.  68  Ma  459; 
2  Story,  Bq.  Jur.  g  887;  Freeman,  Judgments, 
8486. 
The  fraud  must  be  axtrlnalc  to  tbe  matter 
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tried, — ^DOt  merely  fraud  in  the  matter  on  which 
the  judgment  was  rendered.  Much  less  will 
mere  f abity  or  error  in  the  IplaintifTs  allega- 
tioBs  suflSoe. 

United  Staiet  ▼.  Tfiroekmcrtan,  98  U.  8. 08 
(25:06);  8tea  v.  St.  Louis  Smelting  d  R  (h. 
106  U.  8.  458,  454  (27:228);  MafaU  t.  United 
Staiei,  112  U.  8.  82  (28:62(Q:  CSrolui  ▼.  Eoeh, 
72  Mo.  647;  Smith  ▼.  Sim,  77  Mo.  278;  MiUer 
▼.  Il€^,  67  Mo.  247. 

The  hill  does  aUeoe  that  as  the  record 
stands  the  judgment  u  a  gross  fraud  on  the 
County.  But  as  the  pleader  sets  forth  no  fact 
which,  if  proven,  would  constitute  fraud,  this 
cannot  be  taken  as  entitling  complainant  to  re- 
lief on  the  ground  of  fraud,  eren  if  the  evi- 
dence were  appropriate  to  sustain  such  a 
eharge. 

United  StaiM  ▼.  Athartan,  102  U.  8.  872  (26: 
218);  MMwm  ▼.  F^iOie,  101  U.  8.  478,  478 
^:800,  802);  Vaarheei  ▼.  BanesteA,  88  U.  8.  16 
WalL  16,  20  (21:268,270);  Nwmany.  Lee,  67  U. 
8.  2  Black.  400,  508  (17:  278,  281);  Smith  ▼. 
Sime^l  Ma  260;  Duffy  ▼.  Byrne,  7  Mo.  App. 
417;  2>r»ft  ▼.  Snodgraas,  66  Mo.  286;  1  Dan.  Ch. 
FLand  Pr.824,and  no(0;  Blis8,Ck>de  Plead.§  211. 

Original  process  is  served  by  leaving  a  copy 
of  the  summons  with  the  derk  |of  the  county 
court. 

Lcifay$tU  Int,  Ch.  v.  JPVen^  50  U.  8.  18 
How.  408  (15:458);  Leavenworth  Co.  Comre.  v. 
BeOmo,  00  U.  8.  624  (25:888);  Thomp%(my. 
United  Statee,  108  H.  S.  484  (26:528);  Labette 
Ch.  Chmre.  v.  United  Statee,  Moulton,  112  U. 
8.  221  (28: 600);  Oloud  v.  Pierce  City,  86  Mo. 
868;  Morgan  r.  Chicago  dA.  R.  Co.  76  Mo.  176; 
Ednnon  v.  Bt.  Louie  County,  62  Mo.  818. 

The  subscription  to  pay  which  the  bonds 
were  issued,  was  made  by  authority  of  the  rote 
taken  under  the  General  Law.  l%e  bonds  are 
therefore  voted  bonds.  This  question  is  to 
be  detomined  by  the  records  of  the  county 
court  alone. 

Maupin  t.  FranJdin  CounUi,  67  Mo.  827; 
Kansae  City  T.  Hannibal  ASt.J.B.  Co.  81  Mo. 
206;  JohMon  County  v.  Wood,  84  Mo.  480, 514; 
Denniion  ▼.  St.  Louie  County,  88  Mo.  168. 

The  proposed  recipient  of  the  subscription 
was  dengnated  by  the  route  it  was  to  traverse, 
■ot  \fj  name, 

Johnson  County  Comre.  v.  Thayer,  04  U.  8. 
681(24:138);  Mofdtrie  County  ▼.  Fairfield,  105 
U.  8. 870  (26:045);  Morgan  County  v.  ^^205,108 
U.  8.  408  (26:408). 

The  General  Kailroad  Law  expressly  gave 
imUmited  power  of  taxation. 

State,  AuU,  ▼.  Shortridge,  56  Mo.  180. 

Mr.  JueUee  €hray  delivered  the  opinion  of 
flie  court:. 

A  court  of  equity  does  not  interfere  with 
Judgments  at  law,  unless  the  complainant  has 
an  equitable  defense  of  which  he  could  not 
avail  himself  at  law,  or  had  a  good  defense  at 
law  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents.  Marine 
Ins.  Ch.  V.  Bbdgeon,  11  U.  8.  7  Cranch.  882, 
886  [8: 862,  8681;  Eendrickeon  v.  Hinckley,  58 
U.  8.  17  How.  448,  445  [15:  128,  124];  d^m 
V.  Hdndley,  04  U.  8.  652  [24:  2161;  PhiUipe  v. 
^egley,  117  U.  8.  665,  675  [20: 1()18,  1015]. 
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In  the  case  before  us,  the  bill  in  equity  of  the 
udgment  debtor  contains  no  allegation  of  any 
raud  on  the  part  of  the  judgment  creditor  or  I 
his  agents.  The  allegation  Uiat  the  record  of 
the  ludement  as  it  stands  is  a  groes  fraud  up- 
on the ;  udgment  debtor  is  in  terms,  as  it  must 
be  in  legfl  effect,  limited  to  the  particulars 
specified  m  the  bilL  United  Statee  v.  Atherton, 
102  U.  8. 872  [26: 2181;  Ambler  v.  Choteau,  107 
U.  a  586,  500,  501  [27;  822.  824].  The 
grounds  assigned  for  the  interposition  of  equi^ 
reduce  themselves  to  two. 

The  first  ground  is  that  the  allegations  in  the 
petition  on  which  the  iudnnent  was  recovered 
were  false,  especially  m  msX  they  allege  that 
the  subscription  was  made  under  the  General 
Statutes  of  MLasouri,  authorizing  the  levv  of  a 
tax  sufficient  to  pay  the  amount  of  the  bonds 
and  coupons.  But  this  ground  is  fully  met 
and  disposed  of  by  the  opinion  delivered  by 
Mr.  Justice  Matthews  in  Harshman  v.  Snoct 
County,  122  U.  8.  806  [80:  1152],  hi  which  it 
was  said:  "By  the  terms  of  the  Judgment  in 
favor  of  the  relator  it  was  determined  that  the 
bonds  sued  on  were  issued  under  the  authori^ 
of  a  statute  which  prescribed  no  limit  to  the 
rate  of  taxation  for  their  pavment.  In  such 
cases,  the  law  which  authorizes  the  issue  of 
bonds  gives  also  the  means  of  payment  by  tax- 
ation. The  findings  in  the  judgment  on  that 
point  are  conclusive.  They  bind  the  respond- 
ents in  their  official  capacity,  as  well  as  the 
county  itself."    122  U.  8.  810,  820  [80: 1156]. 

The  other  ground  relied  on  is  that  the  Coun- 
ty had  no  notice  of  the  commencemoit  of  the 
action  against  it.  The  bill  of  the  County  and 
the  argument  of  its  counsel  proceed  on  two 
hardly  consistent  suppositions — that  the  derk 
of  the  county  court  was  never  served  withprcK 
cess,  and  that  he  was  negligent  in  not  season- 
ably informing  the  county  court  or  county  at> 
tomey  that  senrice  had  been  made  upon  nim. 
But  in  either  aspect  of  the  case  the  mil  cannot 
be  maintained. 

The  Statutes  of  Missouri  provide  that  "where 
any  action  shall  be  commenced  against  any 
county,  a  copy  of  the  orispnal  summons  shall 
be  left  with  the  clerk  of  the  county  court  fif- 
teen days,  at  least,  before  the  return  day  there- 
of."  Missouri  Rev.  Stat,  of  1870.  §  8480.  [I 
The  derk  is  thus  made  the  agent  of  the  county 
for  the  purpose  of  receiving  service  of  process 
against  it,  and  service  upon  him  is  le^  and 
sufficient  service  upon  the  county.  Leaven" 
worth  County  y.  Sdlew,  00  U.  8.  624  [25:  888]; 
Thompson  v.  United  States,  103  U.  8.  480  [26: 
621];  Weily.  Greene  County,  60  Mo.  281.  Tlie 
officer's  return  stated  that  be  served  a  copy  of 
the  summons  upon  the  derk.  If  that  return 
were  false,  yet,  no  fraud  being  charged  or 
proved  against  the  petitioner,  redress  could  be 
sought  at  law  only,  and  not  by  this  bill.  Walk- 
er V.  B^Mine,  56  U.  8.  14  How.  584  [14: 552]. 
But  if  the  question  of  the  truth  of  the  return 
could  be  considered  as  open  in  this  suit,  the 
proofs  given  at  the  hearing  clearly  show  that 
such  service  was  in  fact  made.  Any  neglect  of 
the  clerk  in  communicating  the  fact  to  the 
county  court  was  neglect  of  an  agent  of  the 
County,  and  did  not  affect  the  validity  of  tbt 
service  or  of  the  judgment. 

Decree  affirmied. 

188  U.  8. 


ltM9.  CuBiBnur  T.  Atlabko  ud  K.  0.  Kulboao  Ooi  S88-SM 

WILLIAM  E.  CHRISTIAN  m  AL.,  Jfiptt;.       The  facta  kre  nifflcIeDtlj  itated  In  the  ofdn> 

t>.  km. 

THE   ATLAMTIO  AND  NORTH  OABO-  „*^  J«^  B.  B^trfwlop.  S.  P.  PLU. 

UNA  RAILROAD  COMPAHT  m  AL.       J^^^"  ^  ^^'^  ■"•*  ■^-  ®-  ^*'**^'  '"'  *•»• 

The  pUfntiSs  have  a  stslutory  lien. 

IBM  B.  0.  Beportei's  ad.  Zas-UB.)  Beallt.  White,  94  U.  8. 883, 380  (S4: 178, 174); 

Wittoji  r.  Boyct.  83  D.  B.  820  (28:  60%  Whitt 

^^^^t^UutnaupttuMU  for^.tnw   loiU.  B.  806  (35:999);   WMteh^^.Tineyard. 


.pp«.prl.a»a  «,  tb.  p-rmoat  o*  «.  bond*  »<.r  ri;ri."ES"4^  **^*  ^^'"  ^-  ^''^'^ 
^^^hSod^SK  STmSSTp^  w  tS  lo""  ">em  Into  wtaoMoerer  bandi  they  mitj 

a*Aap«OM  -ho*.  iDtenut.  uo  dlieotly  to  to  ^^'^r^?'  ^ -*'*'"^t?5 A?v" b^S  w^ 

tSMMliraiiiltinohuioerrmiMtbe^^pu-  04:  TOOljnmnon  v.  AmAoI,  75  U.  B.  6WalL 

Dm,  44  (10:  870). 

ft  A  ^MgA  Id  the  legAlMtiM,  t«qali«ito  bed*-  The  dicaItOKiIt,llnIiiCUa  court otequl^, 

ttferndtatbepteOcee.  Beniutiui<retiiepo«n-  bM  jurl^iction  of  tUi  •nit. 

Anottt.  AnnMlMnJaT.-IFAMUrv  AA  Am^  Cb.H 

4.  A  dndanUoolnkStataMUiktu  aocDiltr  for  V.  8. 18H0W.  668(14: 26^;  JtoMntmi  t.  Oin^ 

the  rademptlOD  ot  HMe  oerttOoitea  of  debt  tha  bell,  16  U.  B.  8  Whett  813  (4: 879);  Boylt  T. 

pobUo  tilth  of  the  auto ti plodced to  thflbold-  ZacJu>Tie,Zl\5.  B.  0  Pet.  608(8:586);  .PUbA  T. 

■a  thereof,  le  ODlj-kPronilseoiittae  putof  "ba  O^Um.BRU.  8. 24  How.  109(16:696):  Bor- 

ButataradeemtheoertUetttea.  J*j-T,Bortdr,e8n.  8.  31How.  601,583(16ia8», 

&  A  further  deolBiadoii  hi  (ooh  Statute  thu  (11  tlio  VBffi:  South  Fork  Oa«^  Cb.-r.  Oordon.  19X1.5. 

rtookheld  brthfl  Bteteto  •  BaUroad C.«ipfu>7  6  Wall  061  (18:894);  JTmKot.  Wlito,  10 D.  B.  • 

■b^  to  ptedged  for  the  (una  purpoee,  ud  anj  Craach,  148  {8: 181);  ftjfiw  ▼.  Hook,  74  U.  8.  7 

«Mded  declared thora^               applledtopeT  Wall.  4S0(10:  201);  7mMT.  JfafsAoU.  61U.  8. 

ErppCtott.:^nrbo*rSS^  ^'4^«  h^SU^Udaln^to  be  t^ow,. 
•.   If  n>ah  pled^  unounted  to  a  morUta«e.  It   %  ?'  **•  "^^  *"«»  "«  ""*  "'''  Juri«U<!lloil 
merely  ^ve  the  mortgacee  the  rl^t  to  a  decree   OTUiecxian.  n  m  tt   □   nun.    . 

of  foreclosure  and  Bale;  and  the  mort««ar.  or  Oibom  t.  Bank  tf  O.  fl.  83  U.  8.  9  Wheat 
hto  aslsnee.  would  be  a  aeoe^ij  parCr  le  noh  8S9  (6:  283);  U.  B.  t.  Ptteri,  0  U.  B.  5  Cranch, 
aprooeedln^  but  where  the  mortcasoriu  poe-  110  (3:  08);  Ourran  t.  Arkatuat,  66  U,  S.  IS 
■eeBlon  U  a  sovarelgn  aiate,  no  auoh  prooeedlnr  How.  804  (14:  700);  Woodruff  v.  Trapnalt.  61 
oan  be  malnialned.  U.  8. 10  How.  306  (13: 389):  Furman  y.  Niehol. 

T.  In  K>me  caeca  whore  the  SMte.  notharlnffthe  70  U.  8.  8  Wall,  44(19:  870);  V.  8.  Bank  v. 
title  In  fee  or  the  poasecslon  of  the  propertr,  hae  PlanttTt  Bank,  22  D.  8.  B  Wheat.  907  (6:  244)i 
nme  Hon  upon  it,  or  olalm^agaliuit  lt,'the  fore-  Britco  v.  Bank  qf  Emtuekff,  86  V.  8. 11  PeL  ' 
doeure  and  Bale  of  the  property  will  not  be  pre-  207  (9:  709);  XoMvwitte,  C.  (fi  (7,  B.  Co.  Y.  LeU 
If?^ J"'.."'^  !fS^™".r'''^,f''*'  ^^^  "^ '°  '**  *on,  48  D.  S.  3  How.  497  [11:  853);  Darrington 
buttartght  ofredemptloo  wlllKmata.  ^   AlabamaMV.  8. 18  How.  17(14:  82);  Slatt. 

1   A»alttooneotaforecloBure8ndBale,orwob.    Waonm;  v.  StoU.  84  U.  B.  17  Wall.  425  (31: 
^t.^^^tL ^«.n,^^f«^r^l^*w    «^  ■R'rf'V  '■  i>a*n^-  88  0,  8. 19  Wall.  I (23: 
2?^-TS2lae^t2to£^n^X^^^^^  mi  EUiJlY.  VanfooTtt,  8  Wall.  Jr.  299: 
-".e^™^*""'"  a*-"*'? party. and    ^^^^  ^  j   ^^   Q).  t'  Burt,  67  U.  8.  2 
Black.  448  (17:  827);   P.  &  ».  ffiMirr,  8  Sumn. 
808;  Daew  t.  Gray,  88  U.  8.  16  Wall.  208  (21: 
447);  Boardof  Liquidation  v.  J/eCwni,  93  U.  8. 
G8t]38:  633);  Louiiiana,  Elliott,  v.  Juvui,  107 
U.  8.  711  (37:  448);  Cunningham  V.  ifawn  4 
£.  £.  Ci).  109  U.  8.  446  (37:  902);  Eetehum  r. 
a.  Lotii*,  101  U.  8.  806  (26:  099). 

The  coiporatloD  U  the  only  neceasaiy  party; 
It  ia  a  trustee  and  holda  the  atock  Id  tnut  for 
it*  stockholdera. 

FoMT.  Grattt,  15  Haas.  000:  Wood  v.  J>!im- 
mer,  8  HaaoD,  868,  oplclon  by  Judge  Btory;  8 
Story,  Bq.  Jar.  g  1202;  Vplon  v.  TVOt'^OMfc,  91 
U.  8.  47>8:203). 
Mr.  R.  H.  Battle,  for  appelleee: 
A  writtcD  transfer  wfaleli  ■fmll  paaa  the  le^ 
title  ia  tiBWDtial  la  tba  Qledge  olttatSk. 


tt  cannot  be  sued. 
t,  Tba  Btat«  Is  an  hidigpenaable  party  to  any  nilt 
In  aqnltyin  which  ft*  property  la  louKht  to  to 
lakon  and  sublected  to  the  payment  of  Ita  obUgB- 
" —  '  "B  tte  BtBM  cannot  to  med,  tooh  a 


[So.  46.] 
Afpiud  Oet,  SO,  1889.    Decided  Jan.  n,  1890. 

APPEAL  from  a  decree  of  the  Clicult  Conrt 
of  the  Uolted  Statea  for  the  Eastern  Dis- 
trict of  North  Carolina,  dismissing  a  suit  Id 
equity  to  nach  dlTidends  oa  stock  aud  apply 
themtobondsof  the  Stale,  and  for  a  sale  of  the 
Mock  held  by  the  Biate,  aod  that  the  Railroad 
ComMDT  be  enjdned  from  paying  to  the  State 
■ny  oiTUetidi.    JJflrmtd. 
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OoT.  Tbbm, 


Jones,  Pledm,  g  162,  and  cases  cited. 

After  the  debt  falls  due,  the  pledgee  may  pro- 
ceed personally  against  the  pledgor  for  his 
debt  or  file  a  Dill  in  chancery  and  have  a  ju- 
dicial sale  under  a  regular  decree  for  foreclos- 
ure; or  sell  without  judicial  process,  upon  rea- 
sonable notice  to  the  debtor  to  redeem. 

HMnson  ▼.  Hurley,  11  Iowa,  410;  Jones, 
Pledges,  g  720;  2  Kent,  Com.  12th  ed.  582; 
Kemp  Y.  Wettbrook,  1  Yes.  Sr.  878:  Vanderzee 
T.  WiUie,  8  Bro.  Ch.  21. 

The  mortgagor  and  every  other  person  haT- 
Ing  an  interest  in  the  mortgaged  property 
should  be  made  defendants. 

Jones,  Chattel  Mort.  788;  2  Jones,  Mort. 
g  1368;  QreUher  v.  Alexander,  16  Iowa,  470;  Ter- 
reU  Y.  AUieon,  88  U.  8.  21  Wall.  289  (22:  684); 
Robertson  v.  Careon,  86  U.  8.  19  Wall.  94  (22: 
178);  SfiUlde  v.  Barrow,  68  U.  8. 17  How.  180, 
189  (15:  158,  160);  Ruetell  ▼.  Clark,  11  U.  8. 
7  Cranch,  98  (8:  281);  Bibon  v.  Chicago,  R.  L 
dR  R.  Co.  83  U.  8. 16  Wall.  446(21:  867);  M 
r.  City  Bank  ▼.  CarroUUm  R.  Co,  78  U.  8. 11 
Wall  624  (20:  82);  WiUiams  ▼.  Bankhead,  89 
U.  S.  19  Wall.  568  (22: 184). 

Whenever  it  app^rs  that  a  State  is  an  indis- 
pensable party  to  enable  the  court  to  grant  the 
relief  sought,  it  will  refuse  to  take  jurisdiction 
of  the  suit. 

Cunningham  v.  Jfaeon  d  B.  R,  Co.  109  U.  8. 
446  (27:  992);  Hagood  v.  SautAem,  117  U.  8.  52 
(29:  805);  Be  Ayree,  128  U.  8.  448  (81:  216). 

If  there  is  a  contract  to  pledge,  of  course  a 
bill  for  specific  performance  would  not  lie  be- 
cause the  owner,  who  is  to  pledge,  is  the.Btate 
of  North  Carolina. 

United  Statee,  Levey,  v.  /Stoekelager,  129  U.  8. 
470  (82:  785);  Hagood  v.  /Southern,  117  U.  8.  62 
(29:805). 

Mr,  Juitiee  Bradley  delivered  the  opinion 
of  the  court: 

The  State  of  North  Carolina,  by  virtue  of  an 
Act  of  its  Legislature,  passed  12th  February, 
1865.  and  through  its  Board  of  Internal  Im- 
provements subscribed  for  $1,066,600  of  the 
capital  stock  of  The  Atlantic  and  North  Caro- 
lina Railroad  Company,  a  corporation  created 
by  Act  of  the  Legislature  of  said  State  for  the 
purpose  of  building  a  railroad  from  Beaufort  to 
Goldsborou^h.  In  order  to  raise  money  to  pay 
for  this  stock,  the  Board  of  Internal  Improve- 
ment, by  virtue  of  the  same  Act,  issuM  the 
bonds  of  the  State,  signed  by  the  governor  and 
countersigned  bv  the  public  treasurer,  eadi  for 
the  sum  odF  five  hundred  dollars,  and  in  Uie  fol- 
lowing form,  to  wit: 

"UinTED  Statbb  of  Ambriga. 

"$600.00.  $(K)0.00. 

"It  is  hereby  certified  that  the  SUte  of  North 

[236]    Carolina  is  justly  indebted  to or  bearer 

five  hundred  dollars,  redeemable  in  good  and 
lawful  money  of  the  United  States,  at  the  Bank 
of  the  Republic,  in  the  City  of  New  York,  on 
the  first  day  of  January,  eighteen  hundred  and 
eighty-six,  with  interest  thereon  at  the  rate  of 
six  percent  per  annum, payable  half  yearly, 
at  the  said  bank,  on  the  first  days  of  July  and 


January  in  each  year  from  the  date  ox  this 
bond  until  the  principal  be  paid,  on  surrender- 
ing the  proper  coupon  hereto  annexed.    Iji 

MO 


witness  whereof  the  governor  of  the  said  State, 

in  viitue  of  power  conferred  l^ 
law,  hath  signed  this  bond  and 
caused  the  great  seal  of  the  State 

Thegreatseal    to  be  hereunto  affixed,  and  her 

Stat^fNorth    B^^^5  treasurer  hath  counter. 
Oii^>*iHna-        signed  the  same  at  the  seat  of 
government  of  the  said  State, 
mis  first  day  of  Januair,  eigh- 
teen hundred  and  fifty-six. 

* '(Signed) 
••  Thomas  Bragg,  (Governor. 
''Countersigned: 

•*  D.  W.  Courts,  Public  Treasurer." 
"Issued  under  an  Act  to  amend  an  Act  en- 
titled An  Act  to  Incorporate  The  Atlantic  & 
North  Carolina  Railroad  Company  and  The 
North  Carolina  &  Western  Railroad  Company, 
chapter  282." 

The  Act  which  authorized  the  issue  of  these 
bonds  contained  the  following  guaranty  of 
their  payment  (sec.  10): 

**Be  it  further  enacted.  That  as  security  for 
the  redemption  of  said  certificates  of  debt  the 

gublic  faith  of  the  State  of  North  Carolina  is 
ereby  pledged  to  the  holders  thereof,  and  in 
addition  thereto  all  the  stock  held  by  the  State 
in  The  Atlantic  and  North  Carolina  Railroad 
Company  hereby  created  shall  be  pledged  for 
that  purpose,  ana  any  dividend  of  profit,  which 
may  from  time  to  time  be  declared  on  the  stock 
held  by  the  State  as  aforesaid  shall  be  applied 
to  the  payment  of  the  interest  accruing  on  said 
coupon  bonds;  but  until  such  dividends  of 
profit  may  be  declared,  it  shall  be  the  duty  of  r9^.| 
the  treasurer,  and  he  is  hereby  authorized  and  l^^' i 
directed,  to  pay  all  such  interest  as  may  accrue 
out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated." 

The  State  received  certificates  for  the  stock 
subscribed  and  still  holds  the  same,  which  stock 
is  represented  in  the  meetings  of  the  stock- 
holders of  the  Railroad  Company  by  a  proxy 
appointed  by  the  governor  of  the  State,  l^ 
virtue  of  the  charter  of  the  RaUroad  Company. 

William  £.  Christian,  a  citisen  of  Virginia, 
the  complainant  in  this  suit,  is  the  holder  or 
ten  of  the  bonds  issued  as  aforesaid;  and  as  no 
interest  had  been  paid  thereon  since  the  year 
1868,  he  filed  this  biU  in  July,  1888,  in  behalf 
of  himself  and  all  other  holders  of  the  bonds  re- 
ferred to  who  should  come  in  and  contribute  to 
the  expenses  of  the  suit;  and  he  made  defend- 
ants to  the  suit  The  Atlantic  and  North  Carolina 
Railroad  Company,  the  president  and  directors 
of  said  Company,  personally,  F.  M.  Simmons, 
the  proxy  representing  the  stock  owned  by  the 
State,  and  J.  M.  WorUi,  treasurer  of  the  State. 
The  bill  sets  forth  the  material  parts  of  the  Acts 
in  question,  which  Acts  created  the  Company 
and  authorized  the  Board  of  Internal  Impove- 
ments,  on  behalf  of  the  State,  to  subscribe  for 
two  thirds  of  the  capital  stock  of  the  Company; 
and.  for  that  purpose,  to  borrow  money  on  toe 
credit  of  the  otate  and  issue  l)onds  therefor.  It 
particularly  sets  forth  the  section  before  referred 
to,  which  guaranteed  the  payment  of  the  bonds, 
and  thereto  pledged  the  stock  held  by  the  Sute. 
It  states  the  fact  of  the  subscription  of  the  stock 
and  the  issue  of  the  bonds,  and  aUesesthat  the 
complainant  Is  the  bona  fide  holder  for  value  of 
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tea  of  tba  bonds,  whose  Dumbera  are  giTen,  aU 
baTlDg  iDterest  ooopons  attached,  the  first  pay* 
able  fynxmrf  1, 1869,  and  one  on  each  bona  for 
ereiysix  months  thereafter.  The  bill  then 
avers  that,  ever  since  the  year  1868,  the  State 
has  neglect  and  refused  to  make  any  provis- 
km  for  the  payment  of  the  interest,  and  that 
all  interest  accruing  since  that  time  remains 
doe.  Ai  the  next  averment  indicates  the  legal 
▼lew  on  which  the  bill  seems  to  be  founded,  we 
quote  it  in  foD.    It  alleges  as  follows,  to  wit: 

"That  the  aforesaid  certificates  of  debt  or 
bonds  are  by  virtue  of  the  Act  of  the  General 
Assemblyof  the  said  State  of  North  Carolina 
hereinbefore  recited,  and  of  the  pledges  therein 
made  by  the  said  State,  a  lien  upon  the  10,666 
shares  of  stock  owned  and  held  by  said  State, 
to  the  said  The  AtUinttc  and  North  Carolina 
Railroad  Company,  in  payment  for  which  the 
said  bonds  or  certificates  of  debt  were  issued, 
and  upon  aU  dividends  of  profits  that  have  been 
and  that  may  hereafter  be  declared  upon  said 
stock,  and  that  the  holders  of  said  certificates, 
among  whom  is  your  orator,  are  in  equitv  and 
good  conscience  entitled  to  have  andrweiveall 
such  dividends  of  profits  as  the  same  are  paid 
for  and  upon  accc^nt  of  the  interest  doe  and 
accruing  on  said  certificates." 

The  bill  then  states  that  it  appears  from  the 
report  of  the  officers  of  the  Railroad  Company 
made  to  the  annual  meeting  of  stockholders  in 
June,  1881 ,  that  for  the  preceding  fiscal  year  the 
Company  had  received  more  money  than  was 
expended  in  running  and  operating  the  road ; 
and  that,  on  the  1st  of  July,  1881,  tto  Company 
leased  all  its  proper^  to  The  Midland  North 
Carolina  Railroad  Company  for  the  sum  of 
$40,000per  year,  the  lessee  to  keep  the  same  in 
good  repair;  and  then  adds: 

"That  these  sums  not  being  required  for  the 
necessary  expenses  of  said  Company,  or  a  large 
part  thereof,  should  have  been  distriboted  to 
and  among  the  stockholders  of  said  Company 
by  way  of  dividends,  and  that  the  holders  of 
the  ooopons  of  said  bonds  or  certificates,  amonff 
whom  tt  yoor  orator,  are  entitled  in  eqiiity  and 
good  conscience  to  have  whatever  som  may  be 
feoeived  by  the  State  as  and  for  dividends  on 
the  stock  owned  by  said  State  in  said  Company 
appropriated  to  the  payment;of  the  interest  due 
and  in  arrears  on  satd  bonds." 

The  bill  forther  states  that  the  Midland 
Company  having  failed  to  comply  with  its  con- 
tract, the  lease  has  been  declared  forfeited  and 
rescinded,  and  the  property  has  been  restored 
to  the  management  of  The  Atlantic  and  North 
Carolina  Railroad  Company. 

The  bill  then  states  on  information  and  be- 
lief that  it  is  the  porpose  and  intent  of  the  di- 
rectors to  again  lease  the  road  and  property  of 
the  Company,  to  which  the  complainant  ob- 
jects for  reasons  set  forth  in  the  bill,  and  asks 
for  an  injunction  to  prevent  the  same  being 
done;  but  as  this  part  of  the  bill  and  the  relid 
Booght  in  relation  thereto  was  abandoned  at  the 
bearing  in  the  court  below,  and  is  not  orged  on 
this  appeal,  it  is  onnecesaary  to  notice  it  for- 
ther, except  to  qoote  the  concluding  paragraph, 
which  states  the  natore  of  the  claim  of  the 
bondholders  opon  the  stodc  owned  by  the  State 
Id  the  Rallroao  Company,  and  is  apposite  to  a 
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full  understanding  of  complainants'  position. 
It  is  as  follows,  to  wit: 

''XXII.  That  the  holders  of  said  bonds,  hav- 
ing a  lien  on  the  said  stock  for  the  payment  of 
the  principal  and  interest  of  their  ssid  debt,  are 
in  equity  the  real  owners  of  said  stock,  and 
that  the  same  should  be  applied  by  said  State, 
through  its  proper  officers,  to  the  payment  of 
said  debt,  and  that  the  State  shoula  do  nothing 
herself  nor  allow  anything  to  be  done  by  her 
officers  or  bv  her  associates  in  odd  Company 
which  would  destroy  or  impair  the  value  of 
this  security  to  her  said  creditors;  and  he  in- 
sists, l)eing  80  advised,  that  it  is  contrary  to 
equity  and  good  conscience  for  the  proxy  of 
the  State  to  give  his  consent  and  thereby  the 
consent  of  the  State  to  any  contract  of  lease  to 
be  made  by  said  Company,  without  the  con- 
sent and  concurrence  of  tbe  holders  of  said 
bonds,  until  the  State  shall  have  made  adequate 
provisions  for  the  payment  of  said  debt,  ooth 
principal  and  interest." 

The  prayer  of  the  bill,  so  far  as  relates  to  the 
stock  held  by  the  State  in  the  Railroad  Com- 
pany, and  to  the  dividends  thereon,  is  substan- 
tially as  follows,  to  wit: 

1st.  That  the  bonds  or  certificates  of  debt 
held  by  Uie  complainant  and  others  may  bo 
decreed  to  be  a  lien  upon  the  said  stock  and 
dividends  until  paid  or  redeemed. 

2cL  That  all  dividends  on  said  stock  may 
be  paid  to  the  complainant  and  the  other  boncf- 
bplders  who  may  Join  him  in  the  suit. 

8d.  That  if  said  dividends  prove  insuffi- 
cient for  this  purpose,  that  a  sale  of  said  stock, 
or  so  much  thereof  as  may  be  necessary  to  pay 
said  certificates,  may  be  made  under  the  decree 
of  the  court. 

4th.  That  an  aocoont  may  be  taken  of  the 
amount  doe  for  interest,  etc 

6th.  That  a  receiver  may  be  appointed  to 
take  possession  of  the  dividends  hereafter  pay- 
able to  the  State. 

6th.  That  the  officers  of  tb«  Railroad  Com- 
pany may  be  enjoined  from  paying  to  the  state 
treasurer,  or  to  any  other  person  on  behalf  of 
the  State,  any  dividends  which  may  accrue  to 
the  State,  and  that  the  treasorer  may  be  en- 
Joined  from  receiving  the  same. 

To  this  bill,  Simmons,  the  proxy  of  the 
state  stock,  and  Worth,  the  state  treasurer, 
filed  a  Joint  answer,  separate  from  the  other 
defendants,  admitting  the  material  statements 
of  the  bill,  so  far  as  relaiea  to  the  origin  and 
character  of  the  stock  and  bonds  referred  to, 
but  denying  that  any  dividends  were  or  could 
be  made  on  the  stock,  in  consequence  of  the 
expenses  and  legitimate  obligations  of  the  Rafl- 
road  Company.  The  concluding  avCV'^t  of 
their  answer  u  as  follows,  to  wit:    m 

"YIL  These  defendants,  further  answering, 
say  that  two  oertificatea  of  stock,  one  for  one 
thouRsnd  and  sixty-six  sharea,  and  the  other 
for  two  hundred  shares,  have  been  issued  to 
the  Mate  of  North  Carolina  by  the  defendant 
Company,  which  certificates,  together  with  the 
stock  represented  thereby,  are  the  property  of 
the  State  and  are  In  her  poasessioB,  and  have 
been  for  a  long  time  before  the  oommencement 
of  thia  suit,  with  aothority  In  no  one  to  part 
with  the  same  except  by  the  direction  of  the 
Gkr«ral  Assembly  of  the  State;  and  these  do 
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fendants  are  advised  that,  so  being  the  prop- 
erty of  the  State  and  in  her  actual  possession, 
they  cannot  be  taken  therefrom  or  in  any  wise 
be  affected  by  any  decree  rendered  in  a  cause 
to  which  the  State  is  not  a  party;  and  these 
defendants  rely  npon  the  fact  that  the  State  is 
not  a  party  to  this  suit  as  if  the  same  had  been 
specially  pleaded." 

The  other  defendants  also  filed  answers  to 
the  bill,  but  it  is  unnecessary  to  refer  to  them, 
or  to  oUier  incidental  proceedings  which  took 
place  in  the  cause.  The  important  facts  on 
which  relief  is  claimed  are  as  above  recited 
from  the  statements  of  the  pleadings.  The  bill 
was  dismissed  by  the  court  below,  and  from 
rj^][]     that  decree  the  present  appeal  was  taken. 

From  the  foregoing  summary  of  the  state- 
ments and  i»ayer  of  tne  bill  we  see  that  its  ob- 
ject and  purpose  is  to  obtain,  in  behalf  of  the 
complaiiiant  and  other  bondholders,  Uie  adju- 
dication of  a  Hen  upon  the  stock  held  by  the 
State  of  North  Carolina  in  The  AtlanUc  and 
North  Carolina  Railroad  Company,  and  upon 
the  dividends  on  said  stock;  and  the  enforce- 
ment of  that  lien  by  requiring  said  dividends  to 
be  paid  to  the  bondholders,  in  satisfaction  of 
the  amount  due  on  their  bonds;  and,  if  these 
are  insufficient,  by  a  sale  of  said  stock,  or  so 
much  thereof  as  may  be  necessary;  aided  by 
the  appointment  of  a  receiver  to  take  posses- 
sion of  said  dividends,  and  an  injunction  u>  rb- 
strain  the  Railroad  Company,  and  its  officers, 
from  paying  to  the  State  treasurer,  or  to  any 
other  person  on  behalf  of  the  State,  and  to 
restrain  said  treasurer  from  receiving,  any 
moneys  accruing  and  payable  as  dividends  on 
said  stock. 

How  the  dividends  doe  to  the  State  can  be 
seized  and  appropriated  to  the  payment  of  the 
bonds,  or  how  the  stock  held  and  owned  by 
the  State  can  be  sold  and  transferred,  through 
the  medium  of  a  suit  in  equity,  vdthout  mak- 
ing the  SUte  a  party  to  the  suit,  it  is  difficult 
to  comprehend.  The  general  rule  certainly  is, 
that  all  persons  whose  interests  are  directly  to 
be  affected  by  a  suit  in  chancery  must  be  inade 
parties.  Bu39eU  v.  Clark,  11  U.  S.  7  Cranch, 
$8  [8:  2811;  SMMi  v.  Barrow,  58  U.  8.  17 
How.180, 189  [15: 158,1601;  Bibon  v.  OhieagcB. 
2.dP.R.€h.e3 U.  8.  16 WalL  446r21: 8671; 
WiUiam$  Y.  BatMead,  86  U.  8.  10  WalL  m 
22: 19i]iMeArthur  v.  Seott,  118U.  8.  840 [28: 
MS],  The  exceptions  to  the  rule  are  pointed 
out  in  these  cases,  and  do  not  touch  the  present 
case.  The  State  has  a  direct  interest  to  be  af- 
fected by  such  a  proceeding.  The  proposal  is 
to  take  the  property  of  the  State  and  apply  it 
to  the  payment  of  its  debts  due  to  the  plaintiffs, 
and  to  do  it  throuj^  the  instrumentality  of  a 
court  of  equi^. 

The  ground  on  which  it  is  contended  that 
this  may  be  done  is,  thai  the  property  is 
affected  by  a  pled^  and  may  therefore  be 
dealt  with  in  rmn.  Boi  a  pledge,  in  the  legal 
sense,  requires  to  be  delivered  to  the  pledgee. 
He  must  have  the  possession  of  it.  He  may 
then,  in  default  of  pavment  of  the  debt  for 
r24S1  ^b^<^  ^^  thiog  is  pledged,  sell  it  for  the  pur- 
poseof  raising  the  amount,  by  merely  ^ving 
proper  notioe  to  the  pledgor.  In  the  case  or 
stocks  and  other  eboses  in  action,  the  pledgee 
must  have  possession  of  the  certificate  or  other 
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documentary  title,  with  a  transfer  executed  to 
himself,  or  in  blank  (unless  payable  to  bearer), 
so  as  to  give  him  Uie  control  and  power  of 
disposal  of  it  Such  thines  are  then  caUed 
pledges,  but  more  generally  collaterals;  and 
they  may  be  used  m  the  same  manner  as 
pledges  properlv  so  called.  If  there  is  no 
transfer  attached  to  or  accompanying  thedoo- 
ument,  it  is  imperfect  as  a  pledge,  and  requires 
a  resort  to  a  court  of  equity  to  give  it  effect. 

These  propositions  are  so  elementary  that 
they  hardly  need  a  citation  of  authoriues  to 
support  them.  Reference  may  be  made,  how- 
ever, to  Story  on  Bailments,  g  297  et  9dq.; 
Oa$ey  v.  Gawi-oc,W  U.  S.  467  HM:  7791. 

The  stock  and  dividends  of  the  State  at 
North  Carolina,  now  in  question,  have  nothing 
about  them  in  the  nature  of  a  pledge.  The 
10th  section  of  the  Act  of  1855,  relied  on  by 
the  complainant  for  creating  a  pledge,  must  m 
understood  as  using  the  word  in  a  popular  and 
not  in  a  technical  sense.  That  section  declares, 
first,  that  as  security  for  the  redemption  of 
said  certificates  of  debt  the  public  faith  of  the 
State  is  hereby  pledged  to  the  hokters  Uiereof. 
This  is  no  more  than  a  solemn  promise  on  the 
part  of  the  State  to  redeem  the  certificates. 
The  section  next,  in  addition  to  the  pledge  of 
the  public  faith,  declares  that  all  the  stock  neld 
bv  the  State  in  The  Atiantic  and  North  Carolina 
Railroad  Company  shall  be  pledged  for  the 
same  purpose,  and  any  dividend  of  profit  de- 
clared thereon  shall  be  applied  to  the  payment 
of  the  interest  on  said  bonds.  This  was  noth- 
ing more  than  a  promise  that  the  stock  should 
be  held  and  set  apart  for  the  payment  of  the 
bonds,  and  that  the  dividends  should  be  ap- 
plied to  the  interest  There  was  no  actual 
pledge.  It  was  no  more  of  a  pledge  than  is 
made  by  a  farmer  when  he  pledges  bis  grow- 
ing crop,  or  his  stock  of  cattle,  for  the  payment 
of  a  debt,  without  any  delivery  thereof.  Ha 
does  not  use  the  word  in  its  technical,  but  in 
its  popular,  sense.  His  language  may  amount 
to  a  parol  mortgage,  if  sucn  a  mortgage  can 
be  created;  but  that  is  alL  So  in  this  case,  the 
pledge  given  by  the  State  in  a  Statute  may 
have  amounted  to  a  mortgage,  but  it  could 
amount  to  nothing  more;  and  if  a  mortgage,  it 
did  not  place  the  mortgagee  in  possession,  but 
gave  him  merely  a  naked  right  to  liave  the 
properly  appropriated  and  applied  to  the  pay- 
ment of  his  debt.  But  how  is  that  right  to  be 
asserted?  If  the  mortgagor  be  a  prmte  per- 
son, t^e  mortgagee  may  cite  him  into  court 
and  have  a  decree  for  the  foreclosure  and  sale 
of  the  proper^.  The  mortgagor,  or  his  a»> 
signee,  would  be  a  necessary  pirtv  in  sudi  a 
proceeding.  Even  when  absent,  bevond  the 
reach  of  process,  he  must  still  be  made  a  party 
and  at  least  constructively  cited  by  publicatioa 
or  otherwise.  This  is  established  oy  the  au- 
thorities before  referred  to,  and  many  more 
might  be  cited  to  the  same  effect  The  pro- 
ceding  is  asuit  against  the  party  to  obtain, 
by  decree  of  court,  the  benefit  of  the  mortgage 
right  But  where  the  mortgagor  in  possemoD 
is  a  sovereign  State,  no  such  proceeding  can 
be  maintained.  The  mortgsgee's  right  aninst 
the  State  may  be  Just  as  sood  and  vaUd,  in  • 
moral  point  of  view,  as  if  it  were  against  a» 
individual  But  the  State  cannot  be  brought 
into  court  or  sued  by  a  private  party  without 
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Ha  ooDseDt  It  was  at  flnl  held  by  tbia  conrt 
thmt,  under  tbe  Conatitatioii  of  the  United 
Statea,  a  State  might  be  aued  in  It  by  a  citizen 
of  another  State,  or  of  a  foreign  state;  but  it 
was  declared  by  the  11th  Amendment  that  the 
ludldal  power  of  the  United  Butea  ahall  not 
be  oonatrued  to  extend  to  auch  aulta.  New 
JlampMre  ▼.  La.  108  U.  8.  76  [27: 8061;  Ltmii- 
iana,  SUioU,  ▼.  Jumel,  107  U.  S.  711  m*.  448]; 
Maryey.  Ftirtom,  114  U.  a  827  [29:  2071:  Bo- 
food  T.  Southom,  117  U.  S.  62  [29:  806];  Be 
Ajten,  128  U.  a  448  [81:  216]. 

There  la  a  class  of  cases,  undoubtedly.  In 
which  the  intereata  of  the  Stat^  mav  be  indi- 
rectly affected  by  a  Judicial  proceeding  with- 
out making  it  a  par^.  Cases  of  this  sort  may 
arise  In  oourta  of  equitr  where  property  la 
brought  under  Its  Junsdictlon  for  loredoaure 
or  aome  other  prooeedin|^  and  the  State,  not 
baTlng  the  title  In  fee  or  ue  poaaeaalon  of  the 
property,  baa  aome  lien  upon  U,  or  claim  againat 
It,  aa  a  Judgment  againat  the  mortgagor,  aub- 
sequent  to  the  mortgage.  In  auch  a  caae  the 
foreclosure  and  aaie  oi  the  property  will  not 
be  prerented  by  the  Intereat  which  the  State 
baa  In  it;  but  ita  right  of  redemption  wiU  re- 
main the  aame  aa  before.  Such  caaea  do  not 
[844]  affect  the  preaent.  In  which  the  object  is  to  take 
and  appropriate  the  State'a  property  for  the 
purpose  of  aatiafVing  ita  obligations.  The 
airon,  74  U.  S.  7  Wall  162, 167  Q9: 129, 181]; 
BHggo  ▼.  Light  Boat,  11  Allen,  168. 178. 

II  remains  true,  therefore,  that  a  oOl  will  not 
Be.to  effect  a  foredoaure  and  aale,  or  to  obtain 
poaaeasion  of  propertr  belonging  to  the  State; 
and  for  the  tott  plam  reaaon  that,  in  auch  a 
caae,  the  State  b  a  neceaaary  party  and  cannot 
besued.  Thiawaadiatinctly  hekl  by  this  court 
in  the  case  of  Cunningham  ▼.  Macon  d  Bruno- 
«0tfdfc&i2L  O.  109U.&446r27.-992].  In  that 
case  the  State  of  Georgia  bad  Indoraed  the 
bonda  of  a  railroad  company,  taking  a  Hen 
upon  the  raflroad  aa  aecuntr.  The  company 
failed  to  pay  the  Intereat  of  the  indoraed  bcrnda, 
and  the  governor  of  the  State,  under  the  power 
Tested  In  him,  took  possession  of  the  road,  and 
put  it  Into  the  hands  of  a  receiver,  who  sold  It 
to  the  State  of  Georgia  and  made  a  conveyance 
to  the  State  accordingly.  Thereupon  the  State, 
by  the  ffovemor  and  other  officers  and  direct- 
ors, took  possession  of  and  operated  the  road. 
The  holdCT  of  a  second  mortgage  on  the  same 
property  filed  a  bOl  to  foreclose  their  mortgage 
and  to  set  aside  the  aale  made  hj  the  receiver 
aa  invalid,  and  to  have  priority  of  lien  for  rea- 
aona  atated  In  the  bllL  They  made  the  gov- 
ernor, the  atate  treaaurer  and  the  atate  diract- 
ora  of  the  road  partiea  defendant  Thia  court 
bdd  that  the  bill  would  not  lie,  because  the  State 
waaantndiapenaablepargr.  Mr.  Jut^iooWHer, 
delivering  the  opimoo  of  the  court,  aaki: 
"  Whenever  It  can  be  deariy  aeen  that  tbe  State 
la  an  tndiapenaable  party  to  enable  the  court, 
according  to  tbe  nuea  which  govern  Ita  pro- 
cedure, to  grant  the  rdief  sought,  it  win  refuse 
to  take  Jurladictlon.''  Anin:  "In  the.  caae 
BOW  under  conalderatlon  ue  State  of  Georgia 
la  an  Indiapenaable  party.  Itlainf^tiieofiy 
proper  denndant  In  the  case.    Nooneauedhaa 

a  personal  Intereat  in  the  matter,  or  any  offl- 
aotbOTlty  to  grant  the  relief  aaked.    Ko 
teedofure  suit  can  be  auatained  without  the 
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State,  because  she  has  the  l^al  title  to  tha 
property,  and  the  purchaser  un£r  a  foreclosure 
decree  would  get  no  title  in  the  absence  of  the 
State.  Tbe  State  is  in  the  actual  possession  of 
the  property,  and  the  court  can  deliver  nopoa- 
session  to  the  purchaser.  The  entire  interest 
adverse  to  the  plalntifl  in  this  suit  is  the  Interest 
of  the  State  of  Georgia  In  the  property,  of 
which  she  has  both  the  title  and  possesdoo." 

These  remarks  are  strikin^y  applicable  to 
the  present  case.  The  State  of  x^orth  Carolina 
is  the  only  party  reallv  concerned.  The  whole 
proceeding  is  virtually  againat  her.  The  ob- 
ject of  the  suit  is  to  g^  possession  of  her  prop- 
erty; to  sequester  her  dividends  (If  any  there 
may  be),  and  to  compel  the  payment  of  them 
to  the  complainants:  to  seixe  and  sell  her  stock 
in  the  railroad,  stock  of  which  she  is  in  sole 
possession.  Be  it  true  that  the  bondholders 
nave  a  lien  on  said  dividends  and  stock.  It  Is 
not  a  lien  that  can  be  enforced  without  niit, 
and  that  a  suit  against  the  State. 

Wearereferrea  to  a  decision  made  at  the  cir- 
cuit by  Chief  JuoUeo  Waite  In  thecaseof  Aoosflf 
V.  North  Carolina  B.  Co.  1  Hughes,  17,  In 
which.  In  a  caae  almllar  to  the  preaeni.  It  waa 
held  that,  Inaamuch  aa  the  aharea  of  atock  bo- 
longing  to  tbe  State  were  pledged  for  the  pay- 
ment of  the  comphdnantr  bonda,  they  were 
held  by  the  railroad  oompany  aa  truatee  for  the 
bondholdera  aa  well  aathe  State;  and  that  if  the 
truatee  was  a  party  to  the  suit,  it  was  not  nec- 
essary that  the  State  should  be  a  party.  We 
are  not  certain  that  we  are  fuHv  in  posaeaalon 
of  the  facta  of  that  caae;  but  if  ther  were  the 
same  aa  In  the  present  case,  with  the  highest 
respect  for  the  opinions  of  the  lamented  chief 
Justice,  we  cannot  assent  to  the  conduslons  to 
which  he  arrived.  In  the  general  prindplea 
that  a  State  cannot  be  sued;  that  ita  property. 
In  the  possession  of  ita  own  officers  and  agenta. 
cannot  be  reached  by  ita  creditors  by  means  of 
ludldal  process,  and  that  in  any  sudi  proceed- 
ing the  State  la  an  indiapenaable  party,  Chi^ 
Juetiee  Waite  certainly  did  ezpreaa  hia  emphatlo 
concurrmce,  in  the  able  opinion  delivered  l^ 
him  on  behalf  of  the  court,  in  the  caae  of  Loui^ 
iana,  EUiott,  v.  Jumel,  107  U.  S.  711  [S^:  44^. 
Hia  viewa  in  the  ^iMXMy  Cbstf  aeem  to  have  been 
baaed  on  the  notion  that  the  atock  of  the  State 
v^aa  lodged  in  the  hands  of  the  railroad  company 
asa  trustee  for  the  parties  concerned,  and  was 
not  In  the  hands  of  the  State  itself,  or  of  Ita 
immediate  officers  and  agents.  But  u  the  facta 
in  that  case  were  as  he  supposed  them  te  be, 
the  facta  In  the  present  case  are  certainly  dif- 
ferent fnmi  that  No  stockholder  of  any  com- 
pany ever  had  more  perfect  possession  and 
ownership  of  his  stock  than  the  State  of  North 
Oardina  nas  of  the  stock  In  question.  There 
may  be  contract  claims  against  H;  but  they  are 
dauns  against  the  State,  because  based  soldy 
on  the  contraot  of  the  State,  and  not  on  posses- 
sioo. 

We  think  that  the  State  is  an  indispensable 
party  to  any  proceeding  In  equity  in  which  Ita 
property  la  aought  to  be  taken  and  aubjected  to 
the  payment  of  Ita  obligationa;  and  that  the 
present  suit  ta  of  that  diaracter,  and  cannot  be 
sustained. 

7%edeere$((fthe0ireuii  Court  iea/lnned. 
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UNITED  STATBS,  AppL^ 

%, 

CHARLES  0.  WATERS. 

(Bee  8.  a  Beporterl  ed.  20&-aA.) 

Fte^  qfdiitriei  attomey^noi  tutted  toreciewby 
AttoTMif-Oenm'al^'Power  qf  Attcmey-Qm- 
eral  aver  orden  of  eourts. 

4.  The  dJsoietloiiary  tee  that  may  be  allowed  to  a 
diBtriot-attoniey  for  seourinff  a  oonyiotion  in  a 
oeae  of  indictment  for  a  orlme  tried  by  a  jury  le 
none  the  leas  an  incident  to  the  trial  and  Judg- 
ment because  its  allowance  is  contingent  upon  a 
conviction. 

t.  In  allowing  the  couneel  fee  to  the  district-attor- 
ney the  court  acts  in  its  judicial  capacity,  and 
such  allowance,  being  a  judicial  act  of  a  court  of 
competent  jurisdiction,  is  not  subject  to  the  re- 
examination and  reversal  of  the  Attorney-Gen- 
eral. 

t.  The  supervisory  power  given  the  Attorney- 
General  by  section  868  of  the  Revised  Statutes 
does  not  include  the  power  of  reviewing  the  dis- 
cretion of  a  judge  in  making  allowances,  or  of  al- 
tering his  orders  and  decrees  therein. 

4,  The  authority  of  the  Attorney-General  is  pure- 
ly of  an  executive  character  and  cannot  by  any 
stretch  of  construction  be  made  to  extend  (^ver 
the  proceedings,  the  judgments  or  the  orders  of 
the  courts  under  whose  jurisdiction  the  district- 
attomeys,  under  the  law,  are  required  to  per- 
form their  duties. 

[No.  95.] 

Submitted  yo9.1  J,  1S89,  Decided  Jan.  S7, 1890. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  oi  claimant,  in  an  action 
hj  a  District- Attorney  of  the  United  States  to 
recover  a  balance  for  services  performed  un- 
der section  8^  of  the  Revised  Statutes  and 
-withheld  from  him  by  the  Treasury  Depart- 
ment under  the  instructions  of  the  Attorney- 
•General.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Reported  below,  21  Ct.  CI.  80. 

Mr.  Benjamiii  Wilson  for  i^pellants. 

Mr.  Cluu*lefl  C.  Lanoater  for  appellees. 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

This  is  an  action  bronght  in  the  Court  of 
•Claims  on  the  18tb  oflFebniary,  1885,  by  a  dis- 
Ixict  attorney  of  the  United  States  to  recover  a 
balance  of  $320,  alleged  to  be  due  him  for  serv- 
ices performed  under  section  824  of  the  Re- 
vised Statutes,  and  withheld  from  him  by  the 
4UMxmnting  officers  of  the  Treasuxy  Depart- 
ment, under  instructions  from  the  Attorney- 
General. 

The  material  facts  In  the  case,  as  found  by 
the  court  below,  are  substantially  as  follows: 
The  claimant,  Charles  C.  Waters,  for  six  years 
immediately  preceding  the  commencement  of 
the  action,  had  been  United  States  District  At- 
torney for  the  Eastern  District  of  Arkansas, 
4U]d  in  his  official  capacity,  during  that  period, 
had  tried  twenty-two  inoictments  for  crimes, 
hefore  a  Jury,  securing  a  conviction  in  ea<^ 
-case.  The  district  court  before  which  those 
causes  were  tried  allowed  him  $80  counsel  fee 
4n  each  case,  in  addition  to  the  fees  otherwise 
{vovided  for,  in  accordance,  as  is  claimed,  with 
6H 


the  proyidons  of  section  824  of  the  Revised 
Statutes.  When  his  accounts  were  forwarded 
to  the  accounting  officers  of  the  Treasury  De- 
nirtment  they  were  submitted  to  the  Attorn^- 
General  for  his  supervision  (Rev.  Stat  ^  868), 
who  reduced  the  amounts  allowed  claimant  to 
$10  in  five,  $15  in  fourteen  and  $20  in  three 
of  the  cases — ^in  all  $820.  The  accounting  of- 
ficers of  the  Treasury  Department  followed  the 
action  of  the  Attomey-Gfeneral  and  passed  the 
accounts  as  reduced. 

The  practice  of  reducing  the  allowances 
made  to  district  attorneys  for  counsel  fees  fint 
began  about  1878,  when  Attorney-General 
Devens  issued  the  following  circular; 


«< 


"Department  of  Justice, 

"  Washington, 

-»Esq., 


.1878. 


"United  States  Attorney,  District  of : 

"Sir:  Your  attention  is  invited  to  the  con- 
cluding clause  of  section  824  of  the  Revised 
Statutes  of  the  United  States,  permitting  an  al- 
lowance not  exceeding  $80.  in  addition  to  the 
other  legal  fees  of  the  United  States  attorney.  [2101 
in  proportion  to  the  importance  and  difficulty 
of  the  cause,  when  a  conviction  is  had  before 
a  jury  on  an  indictment  for  crime.  Whenever 
you  have  obtained  the  approval  of  the  court  to 
a  special  fee  under  this  clause,  you  will  forward 
with  your  account  of  the  same  to  the  first 
auditor  a  brief  statement  of  the  points  and  cir- 
cumstances in  each  case,  which  render  it  one 
of  the  importance  and  difficulty  contemplated 
by  the  statutes.  Your  account,  together  with 
the  statement,  will  be  submitted  by  the  first 
auditor  (in  such  cases  as  he  deems  necessary) 
to  the  Attorney-General,  in  order  to  determine 
from  the  means  afforded  whether  such  special 
counsel  fees  should  be  allowed  in  the  final  setr 
tlement. 
"Very  respectfully,       Charles  Devens, 

**Attomey-(Jeneral. " 

Previously  to  that  time  such  allowances  by 
the  court  were  accepted  without  alteration. 
The  claimant's  whole  counsel  fees  would  nol 
exceed  the  maximum  of  $fi,000  in  any  one  year. 

It  is  to  recover  this  balance  of  1^20  that  the 
suit  is  brouj^t.  The  Court  of  Claims,  upon 
the  foregoing  facts,  rendered  Judgment  in  fa- 
vor of  mimant  for  the  amount  in  dispute.  21 
Ct.  CI.  80.  The  assignment  of  errors  is  a  gen- 
eral one.  and  Is  merely  to  the  effect  that  the 
court  below  ened,  upon  the  facts  found,  in  Ita 
conclusion  of  law,  uat  the  appellee  was  enti- 
tled to  recover  from  the  United  States  the  sum 
of  $820. 

The  fees  in  question  were  aUowed  by  the 
court  under  sections  828  and  824  of  the  Re- 
vised Statutes.  Section  828  provides  that  "the 
following  and  no  other  compensation  shaU  be 
taxed  and  allowed  to  attorneys,  solicitors  and 
proctors  in  the  courts  of  the  United  States,  to 
district  attorneys,  clerks,  etc.,  .  .  .  except  in 
cases  otherwise  expressly  provided  for  by  law.** 
SecUon  824,  after  limiting  the  fees  to  the  dis> 
diet  attorn^  for  their  official  services  therein 
named,  each  at  a  specific  amount,  irrespective 
of  the  labor  and  responsibility  involved,  pro 
y^es  in  its  concluding  clause  that,  "when  ar  [SH  < 
indictment  for  crime  it  tried  before  a  Jury  nno 
a  conviction  is  had,  the  district  attorney  may 
be  allowed,  in  addition  to  the  attorney's  feat 
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bereiD  proTided,  %  comiBel  fee,  in  proporiioD  to 
Uie  importaooe  and  difflcultj  of  toe  cause,  not 
mmifmig  thirty  dQUara." 

The  exact  amount  of  the  allowance,  within 
the  prescribed  Umit,  thus  authorized,  is  left 
^iscretioiiaiy;  hut  the  section  does  not,  in  so 
many  words,  designate  the  person  or  tribunal 
by  whom  that  discretion  snail  be  exercised. 
The  contention  of  the  United  States  Is  that  this 
discretionaiy  power  is  vested  in  the  Attorney- 
Ckneral;  and  that  the  fixing  of  the  amount  of 
a  special  counsel  fee,  in  the  absence  of  express 
legislative  provision,  is  not  a  judicial  but  an 
executive  act,  to  be  exercised  by  the  Attorney- 
General,  as  chief  of  the  department  to  which 
district  attorneys  belong.  The  view  on  which 
the  court  below  rested  its  decision  was  that 
this  discretionary  power  pertains  to  the  judi- 
cial functions  or  the  court  before  which  the 
•cause  was  tried,  and  by  which  Ck)ngre8s  mani- 
festly intended  that  its  importance  and  difficul- 
S  should  be  determined;  and  that,  therefore, 
e  allowance  by  the  district  court  of  the  fees 
In  question  was  conclusive  upon  the  Attorney- 
General  and  the  accountios  officers  of  the 
iTcasurv  jJepartment. 

It  will  be  observed  that  none  of  the  provis- 
ions of  these  sections  has  any  reference 
whatever  to  the  matter  of  rendering  or  revis- 
ing accounts,  or  to  the  powers  and  duties  of 
the  Attorney-General,  or  of  the  accountioff  offi- 
cers of  the  Treasury  Department,  in  relation 
to  the  accounts  of  district  attomevs.  They 
relate  exclusively  to  the  compensadon  or  fees 
to  be  taxed  and  allowed  those  officers;  and  the 
concluding  paragraph  applies  alone  to  the  al- 
lowance or  the  additional  fee  to  the  district  at- 
torney, for  services  rendered  within  the  court 
on  the  trial  of  a  cause,  all  the  steps  and  ind- 
4lents  of  which.  Including  the  taxation  of  costs 
arising  in  the  course  of  the  proceedings,  are 
within  the  knowledge  and  under  the  Jurisdic- 
tion of  the  court  They,  In  expren  terms,  re- 
quire the  district  attorney's  fees  to  be  taxed, 
and  no  other  tribunal  can  tax  them  except  the 
court  having  jurisdiction.  In  the  case  of  The 
BaUimore,  75  U.  8.  8  Wall  877  [19:  4881.  re- 
ferring  to  the  provision  of  the  Statute  of  Teb- 
niary  28, 1868  (10  Stat.  181),  part  of  the  first 
section  of  which  was  incorporated  in  hoc  terha 
into  these  two  sections  of  tne  Revised  Statutes, 
It  was  held  that  fees  and  costs  allowed  to  at- 
torneys, solicitors  and  proctors  hi  admiralty 
cases  were  taxable  as  costs,  as  an  Incident  to 
the  trial  andjudgment.  Says  the  court  in  that 
case,  page  892: 

^^Vees  and  costs,  aUowad  to  the  officers  there- 
in named,  are  now  regulated  by  the  Act  of  the 
38th  of  I^ebmary,  18(9,  which  provides  In  its 
llrst  section  that,  in  lieu  of  the  compensation 
now  allowed  l^  law  to  attorneys,  solicitors, 
proctors,  district  attorneys,  dens,  marshals, 
witnesses,  Jurors,  commissioners  and  printers, 
the  fdlowing  and  no  other  compensation  shall 
be  allowed.  Attorneys,  solicitors  and  proctors 
may  charge  their  clients  reasonably  for  thdr 
•ervioes,  m  addition  to  the  taxable  costs,  but 
nothing  can  be  taxed  as  costs  against  the  oppo- 
dte  party,  as  an  inddent  to  the  Judgment,  for 
their  services,  except  the  costs  and  fees  therein 
described  and  enumerated." 

No  distinction  Is  made  by  the  court  or  by  the 
•tatutes  between  the  fees  prescribed  in  admiral* 
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tv  cases  as  an  inddent  to  the  Judgment  and 
those  so  incident  in  other  cases.  All  the  costs 
and  feet  "therdn  described  and  enumerated** 
are  put  on  the  same  footing,  as  taxable  costs, 
inddent  to  the  judgment  The  discretlonarf 
fee  that  "may  be  allowed'*  to  a  district  attor- 
ney for  securing  a  conviction  In  a  case  of  in- 
dictment for  a  crime  tried  by  a  Jury  is  none 
the  less  a?  incident  to  the  trial  and  Judgment 
because  its  allowance  is  contingent  upon  a  con- 
viction. Both  before  and  since  the  enactment 
of  the  Statute  of  1858,  courts  In  the  exercise  of 
their  discretion  have  allowed  counsd  fees  In 
many  cases  without  question  when  reviewed  by 
this  court.  In  TheApolhn,  28  U.  8. 9  Wheat. 
862,  879  [8:  111.  115],  and  In  OanUr  v.  7%e 
American  and  Oesan  Jmurance  Chmpaniei,  28 
U.  S.  8  Pet.  807,  819  [7:  688,  692],  the  aUow- 
ance  of  counsel  fees  by  the  court  below  was 
affirmed  by  this  court  as  a  matter  within  the 
sound  discretion  of  the  court  before  whom  the 
cause  was  tried;  and  those  decisions  were  died 
with  approval  in  Olendale  Eloitie  Fabric  Co,  v. 


was  brought  by  the  United  States  «^ai''^t  a 
Dnited  States  district  attorney,  for  money  had 
and  recei7<)d.  He  pleaded,  as  a  set-off,  among 
other  Items,  $'(.088.20  for  costs  taxed  and  al- 
lowed in  criminal  cases,  payment  of  which  had 
been  withheld  by  the  Treasurv  Department. 
It  was  hdd  that  those  oosts  (wtuch  were  attor- 
ney's fees)  constituted  a  fair  and  legal  set-off; 
and  the  court  laid  down  the  prindple,  as  con- 
cisely stated  in  the  syllabus,  that  "the  allow- 
ance of  costs  to  a  di^ct  attorney  is  altogether 
in  the  Jurisdiction  of  th«  Judge,  and  not  within 
the  power  of  the  officers  of  the  treasury." 

In  harmony  with  those  deddons,  and  in  ac- 
cordance with  the  practical  construction  placed 
by  the  courts,  by  the  Attorney-General  himself 
and  t^  the  accounting  officers  of  the  Treasury 
Department,  upon  the  Act  of  February  28, 1858 
(now  sections  &8  and  824,  Revised  bUtutes), 
the  judge  bcdTore  whom  the  case  was  tried  al- 
ways exercised  the  discretion  of  allowing  an 
additional  counsd  fee  to  district  attorneys,  in 
the  rpedfled  cases,  without  the  revision  of  any 
executive  officer,  mm  the  passage  sC  that  Ad 
until  187a 

But  in  1878  the  Attorney -Qeneral*  te  thecl» 
cular  letter  herdnbef ore  set  forth,  aflomed  the 
authority  to  change  the  uniform  practice,  and 
to  revise  and  alter  the  sJlowancesof  those  coun- 
sd fees  made  by  the  Judge.  In  our  opinion 
this  attempted  change  was  not  warranted  by 
law.  In  allowing  the  counsel  fee  to  the  dis- 
trict attorney  the  court  acted  in  Ito  judldal  ca- 
padty,  and  such  allowance,  being  a  Judicial 
act  of  a  court  of  competent  Jurisdiction,  was 
not  subject  to  the  re-examinatton  and  reversal 
of  the  Attorney-General  UniUd  8taU$  v. 
(yOradp,  89  U.  B.  22  WaU.  841 W:  772];  BuU 
terwrth  v.  United  8tate$,  Em,  112  U.  S.  60, 87 
28:  656,  661];  Hayfmm'e  Oam,  2  DaU.  409, 410 
1:  486],  note  a. 

If  the  Attorney-General  has  the  right,  upon 
information  denved  from  a  statement  made  to 
him  by  a  district  attorney  as  to  the  facts  and 
circumstances  of  a  trial  m  court,  to  reduce  a 
fee  allowed  by  the  court,  he  may  with  equal 
right  and  propriety  increase  such  fee  should  be 
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determine  tliat  the  lodge  bad  underestiinated 
the  importance  and  aifflculty  of  the  cause  tried 
before  him,  and  had  undervalued  the  services 
[214]      of  gaeh  district  attorney. 

It  is  contended  that  {he  power  of  the  Attor- 
nej-Qeneral  to  make  the  reduction  in  question 
is  vested  in  him  by  virtue  of  section  9w  of  the 
Bevised  Statutes,  which  provides  as  follows: 

'  "The  Attorney-General  shall  exercise  general 
supervisory  powers  over  the  accounts  of  district 
attorneys,  marshals,  clerks  and  other  officers  of 
the  courts  of  the  United  States." 

The  supervisory  powers  given  In  this  section 
are  predselv  those  whidi  were  exercised  by  the 
Secretary  ox  the  Interior  before  the  Department 
of  Justioe  was  established,  and  which  were 
transferred  from  the  Secretaiy  of  the  Interior 
to  the  Attomey-Genend  by  the  16th  section  of 
the  Act  of  June  22, 1870,  chap.  150  (16  Stat. 
164).  That  section  provides  that  "the  super- 
visory powers  now  exercised  by  the  Secretary 
of  the  Interior  over  the  accounts  of  the  district 
attorneys,  marshals,  clerks  and  other  officers  of 
the  courts  of  the  United  States  shall  be  exer- 
cised by  the  Attorney-General,  who  shall  sign 
all  requisitions  for  the  advance  or  payment  of 
moneys  out  of  the  treasury,  on  estimates  or  ac- 
counts, subject  to  the  same  control  nov  exer- 
cised OP  like  estimates  or  accounts  by  the  first 
a'iditor  or  first  comptroller  of  the  treasury." 

It  was  never  claimed  by  the  Secretary  of  the 
Interior,  nor  considered  by  the  officers  of  the 
Treasuiy  Department,  that  those  supervisory 
powers  over  accounts  gave  him  any  authority 
to  make  an  allowance  of  fees  under  section  824 
of  the  Revised  Statute  or  to  review  and  re- 
verse a  Judicial  order  aUowin^  such  fees. 

A  close  examination  of  the  Statutes  by  which 
Iheee  supervisory  powers  are  defined  shows,  as 
well  sta£ed  in  the  opinion  of  the  court  below, 
thai  they  extend  to  seeing  that  the  accounts  are 
in  due  KNrm,  in  accordance  with  the  law  and 
regulations:  that  aU  receipts  are  properly  cred- 
ited; that  all  items  of  payments  and  allowances 
are  authorised  by  law;  that  nothing  is  retahied 
beyond  the  maxunum  fixed  by  the  statute,  and 
that  in  every  respect  the  law  relating  to  the 
same  has  been  fully  complied  with;  and  does 
not  Include  the  power  of  reviewing  the  discre- 
tion of  a  Judge  m  making  allowances,  or  of  td- 
terlng  his  orders  and  decrees  therein. 

We  are  nnable  to  perceive  the  pertinence  and 
force  of  the  argument  drawn  from  the  author- 
i'^^]  i^  of  the  Attorney-General,  as  chief  of  the  De- 
partment of  Justice,  exercising  the  power  of 
tnperfntendence  and  direction  over  the  district 
attomeya  as  subordinate  officers  belonging  to 
that  Department  This  authority  is  purely  of 
an  executive  character,  analogous  to  that  of  dl 
the  other  chiefs  of  their  respecu  ve  Departments. 
The  superintendence  and  direction  which  he 
exercises,  however  comprehensive  and  minute 
it  may  be,  over  the  duties  of  those  officers 
which  are  purely  administrative  and  executive, 
cannot  bv  any  stretch  of  construction  be  made 
to  extend  over  the  proceedings,  Uie  Judgments 
or  the  orders  of  the  courts  under  whose  Juris- 
diction the  district  attorneys,  under  Uie  law, 
are  reouired  to  perform  their  duties. 

Witn  regard  to  the  supervisory  power  of  the 
accounting  officers  of  the  Treasury  Departtnent 


in  this  connection,  it  is  to  be  observed  that,  ac- 
cording to  the  record  in  the  present  case,  thoso 
officers  simply  'followed  the  action  of  the  At- 
torney-General," which,  as  we  have  already 
seen,  was  unauthorized  by  law.  The  counsd 
for  the  United  States,  while  insisting  that  the 
discretion  in  question  is  vested  in  the  Attorney- 
Gkneral,  concedes  in  his  brief  that  it  was  not 
meant  to  be  given  to  the  accounting  officen. 
In  this  conn^on  he  says: 

"The  accounting  officers  of  the  treasury 
could  never  have  been  given  this  discretion  in 
fixing  an  additional  aflowance;  for,  from  the 
nature  of  the  case,  they  know  nothing  about 
the  difficulty  and  unportance  of  the  workdon« 
by  a  district  attorney,  and  because  fixing  oom- 
pensation  for  services  is  foreign  to  their  ordi- 
nary business.  The  discretion  is  of  a  kind  they 
never  exercise,  and,  moreover,  when  exerclsea 
by  another,  they  cannot  alter  or  amend  what 
is  done." 


Further  discussion  of  this  point  Is  not 
sary.  The  powers  and  duties  of  the  account- 
ing  officers  are  well  described  by  the  court  be- 
low in  the  following  language,  with  which  ir% 
agree: 

'fThose  powers  and  duties  are  well  under- 
stood. The  auditor  merely  examines  and  au* 
dits  accounts,  neither  allowing  nor  disallowing 
•the  same,  certifies  balances,  and  transmits  the 
same  to  the  comptroller  for  his  decision  there- 
on. The  comptroller  decides  whether  or  not 
the  items  are  authorized  by  statute,  and  are  le- 
gally chargeable.  He  has  no  power  to  revie w» 
revise  and  alter  items  expressly  allowed  by 
statute,  nor  items  of  expenditures  or  allow* 
ances  made  upon  the  Judgment  and  discretion 
of  other  officen  charged  with  the  duty  of  ex* 
pending  the  money  or  of  makine  the  allow* 
ances.  His  duty  extends  no  furtner  than  to 
see  that  the  ofacers  charged  with  that  duty 
have  authorized  the  expenditures  or  have  made 
the  allowanoes."    21  Ct  CL  87, 88. 

Fbr  thsfmgoing  recmm,  thsJudgmuU  ^  tAe 
Ooufi  tf  Olaimi  i$  oiSknMi, 


JOHN  OOULAM  bt  al.,  AppU.. 

e. 

ANN  DOULL. 

(See  8. 0.  Reporter^  ed.  tIMSaj 

TJUh  SUthUe  <u  to  wOls—esBirintu  eMtmm 
ambiffuitif  in  utU—when  expiaiiuMe  bf  paroi 
eoidence-'^onitrtteHon&ftheetmrttqftAeSiaU 
firom  uhenee  Statute  wot  derived. 


h  Under  the  Statute  of  Utah«  that  wheo  any  i 
tor  shall  omit  to  provide  hi  hit  or  her  wfU  for  any 
of  his  or  her  ohlldreo  or  f  or  the  kneof  any  d^ 
oeased  child,  onlen  It  shall  appear  that  snob  ooila- 
ilon  was  intentional,  suoh  ohUd,  or  the  IsBoe  of 
soohohfld,  shall  have  the  same  share  In  the  estate 
of  the  testator  as  if  beorshehaddledlnteitate» 
eztrlnek)  evldeooe  Is  admlnihle  to  show  that  the 
testator's  omIsslOB  to  provide  toot  a  child  was  la* 
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ambMmltj  arlMi  at  to  whloh  of  two  or  noro 
thloffi  orpenoD*  tlie  toftstor  referred  to.  It  bo- 
tnc  tafAllj  oertatn  tluit  ho  Intraded  one  or  the 
otber^erldeDGeof  hiideolaretloiM,  of  thelMtmc- 

ttoM  givmk  for  hit  wfll  end  of  ocbar  otroom- 
•      etanoeeof  tfaolfkeiietiire.leAdmlMRiletodeter- 
iiitDe  hii  Intentkm. 

t.  Tho  rale  ordiDftrily  followed  la  ooaetmlncitet- 
otee  It  to  Adopt  tlie  ooMtrootlOD  ol  the  ooorti  of 
the  ooQDtrybjr  whoee  Lefflsletiirelieetetute  wee 
orlgtmUlj  edi^ted.  In  thie  oeee  the  oonrt  f ol- 
lowe  the  oonetruotion  of  the  State  whloh  wae  the 
eoaroeof  the  Statute,  to  wit:  ICanaohoaetta;  not 
that  of  the  State  from  whloh  the  Statute  wae  lm> 
mediuely  taken,  to  wit:  aoiromla. 

[No.  1S4.] 

SulmUU$dNo9. 18, 1S89.  Deeid^JaK.  97, 1890. 

APPEAL  from  a  Judgment  of  the  Bupreme 
Court  of  the  Territory  of  Utah,  in  favor  of 
defendant,  in  an  a<^n  by  the  children  of  John 
Coulam  and  by  Zera  Bnow  to  reooTer  an  nn- 
diTided  intereat  in  real  estate  in  Salt  Lake  Ci^, 

Statement  bj  Mr.  Okitf  Ju$lic$  FolUrt 
John  Ooulam  of  Salt  Lake  City,  in  the  Ooon- 
ty  of  Salt  Lake  and  Territory  of  Utah,  died  at 
tnat  plaoe  on  the  20th  day  ox  May,  A.  D.  1877, 
leaTing  him  tiUTiflng  bis  widow,  now  Ann 
Dou^she  baring  since  bis  death  intermarried 
with  one  George  Doull),  and  John  Coulam, 
George  Coulam.  Henry  Coulam,  Fanny  Baker 
[917]  and  Sarah  J.  Heiner.  his  children  and  only 
beixa-at-law.  At  the  time  of  hit  death,  the  said 
John  Coulam  was  seised  in  fee  simple,  and  in 
possession,  of  the  following  described  real 
property,  to  wit:  "All  of  lot  No.  six  (6),  in 
Mock  iff^-nine  (59X  in  ptot  *B,'  Salt  Lake  City 
euryey,  in  the  City  and  County  of  Salt  Lake 
and  Territory  aforesaid,  with  the  teoemeots 
nnd  appurtnianceB  thereunto  belonging."  He 
left  a  last  will  and  testament,  which  was  duly 
admitted  to  i^obate,  and  was  as  foUows: 

"I,  John  Coulam,  beinff  of  sound  mind  and 
meniory,  do  make  and  publish  this  my  last  will 
and  testament  in  manner  and  form  following: 
I  giro  and  bequeath  unto  my  beloved  wife, 
Ann  Coulam,  mI  my  personal  property  and  real 
estate,  to  wit,  the  sum  of  one  thoiuand  and 
twenty-flTO  (91,026)  dollaie,  held  in  trust  by 
WeOs^argo  ft  Co^  and  now  due  mefkom  the 
Hem.  wflUam  A.  HamiU  by  note  now  hi  my 
pOMsmion;  and  1  also  giro  and  bequeath  unto 
my  said  belored  wife  Ann  my  freehold  estate 
known  and  leoorded  as  lot  six  (Q),  blo^  fifty- 
nine  <59),  plot  «B.'  Sa\t  Lake  Ci^  surrey,  with 
an  the  messuages,  tenements  and  ai^urte- 
Bances  thereunto  belonging;  and  aU  the  rest, 
residQe  and  remainder,  vS\  aU  the  debts  ac- 
cruing to  me,  of  my  pmonal  estate,  goods  and 
chattels  of  what  kind  and  nature  soever,  I  give 
and  bequeath  the  same  to  m?  said  beloved 
wife,  and  I  hereby  revoke  all  former  wUls  by 
me  made.  ** 

Upon  the  dd  of  November,  1886,  the  children 
of  the  testator  and  one  Zera  Snow  brought  an 
action  in  the  District  Court  of  the  Third  Judi- 
cial District  of  the  Tcnrritorv  to  recover  an  un- 
divided interest  in  thereat  estate  above  de- 
scribed, the  chfldren  claiming,  as  heirs-at-law, 
three  quarters  of  the  estate,  real  and  personal, 
<if  Coulam,  deceased,  and  Zera  Snow,  as  own- 
er by  conveyance  frcnn  said  heirs-at-law  made 
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since  the  death  of  John  Coulam,  an  undivided 
one-fourth  part  of  the  real  estate  in  question, 
the  plaintiib  together  averring  title  to  an  undi- 
vided three  quarters  thereof. 

Hie  complaint  set  up  the  wlD^  and  alleged 
^  that  hd  or  by  said  will  said  John  Coulam. 
testator,  omitted  to  nrovide  for  any  of  his  said 
children,  the  said  pudntills;  that  it  does  not 
appear  that  said  omission  was  intentionaL" 
llie  defendant  answered,  and  denied  "  that  the 
omisdon  of  said  decedent  testator  to  provide  in 
his  said  will  for  his  said  children  was  not  in- 
tentional on  the  part  of  said  testator,  and,  on 
the  contTMy,  allies  that  said  omission  wss  in- 
tentional on  the  part  of  said  testator  and  so  an- 
peara.''  A  Jury  having  been  expressly  waived, 
the  cause  was  neard  by  the  court 

Upon  the  trial  evidence  was  ofltered  on  be* 
half  of  the  defendant,  and  admitted  over  the 
objection  of  the  plaintiffs,  tending  to  show  that 
before  and  after  and  at  the  time  of  the  execu- 
tion and  publication  of  the  will,  and  in>  to  the 
time  of  his  death,  the  testator  was  in  full  poa> 
session  of  his  faculties,  and  of  sound  and  per- 
fect memoiy:  that  he  had  no  other  propertv, 
when  the  will  was  executed  or  at  his  deatiL 
than  that  mentioned  in  the  will;  that  he  had 
previously  perscmally  prepared  the  drafts  of 
two  other  wills,  which  ne  called  for  and  which 
were  before  him  when  the  will  in  question  was 
drawn,  both  of  those  prior  wUls  being  in  his 
own  handwriting  and  signed  by  him,  and  omit- 
ting to  provkle  for  his  children;  that  the  instru- 
ment in  question  was  drawn  bv  a  Mr.  Campbell, 
to  whom  the  testator  gave  instructions  as  to 
what  it  should  contain;  that  the  testator's  wife, 
the  defendant  in  this  action,  had  lived  with  him 
for  nearly  thirty  years,  had  raised  his  children, 
the  younsest  mm  babyhood,  and  had  worked 
hard  and  nelped  to  make  the  money  with  which 
the  houses  upon  the  lot  were  bunt;  that  the 
childre**  had  all  attained  maturity,  were  mar- 
ried and  had  homes  of  their  own  (chiefly  be- 
stowed on  them  by  the  testator  and  his  wife), 
and  were  in  conifortable  drcumstances;  and 
that  his  daughters  and  sons  were  in  dally  at- 
tendance upon  him  during  his  last  illness,  and 
when  the  will  was  drawn  up  and  executed. 
None  of  the  evidence  was  offered  for  the  pur- 
pose of  showing  advancements. 

The  court  thereupon  rendered  Its  decision  In 
writing,  and  made  and  filed  the  following  find- 
ing of  fact: 

"That  the  omissloo  and  failure  of  John 
Coulam,  senior,  the  testator,  to  provide  for  any 
of  his  <^ik)ren,  the  said  plainttflk.  In  his  last 
will  and  testament,  was  Intentional  on  his 
part" 

Andthe  cooduskmoflaw:  «' That  the  d»» 
fendant  Is  entitled  to  recover  herein.'' 

Judgment  was  accordingly  entered  for  the 
defendant,  and  the  cause  Is  brought  hers  oa 
^peaL 

Memn.  WOUam  O.  EM  and  Joha  A. 
MasvbaJl,  for  appdlants: 

The  Intentof  a  tastatormust  be  found  on  the 
face  of  the  wHI,  and  extrinsic  evidence  is  inad- 
missible to  show  it,  the  exception  being  where 
such  evidence  Is  needed  to  remove  a  latent  a»- 
blgulty. 

§97 
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1  Jannan.  Wills.  708-710.  and  note:  1  Red- 
fleld.  Wills.  589;  1  QreenT.  £v.  §  290;  Hawkins, 
Wills,  9;  Mann  y.  Mann,  1  Johns.  Ch.  281; 
Tucker  y.  Seaman's  Aid  Society,  7  Met  188; 
Bpeneer  v.  Higgins,  22  Conn.  526;  KurU  y. 
Hilmer,  55  HI.  514;  Kenebcly.  Serafton,  2  East, 
641. 

No  extrinsic  eyidence  is  admissible  to  proye 
an  intention  against  reyocation. 

MarsUm  y.  Boe,  8  Ad.  &  El.  14;  2  Qreenl. 
Ey.  §§  684,  685;  Chicago,  B.  d  Q.  B.  Co.  y. 
Waeserman,  22  Fed.  Bep.  874. 

Although  a  child  bad  no  lejracy  left  him  in 
the  will  of  the  parent,  yet  in  Massachusetts,  if 
an  intention  to  omit  hmi  appeared,  he  would 
not  be  entitled  to  any  portion  of  the  estate. 

Tucker  y.  Boeton,  18  Pick.  167;  WiUon  T. 
Foiket,  6  Met.  400. 

Parol  eyidence,  including  eyidence  of  the 
parol  declarations  of  the  testator,  is  admissible 
m  that  State  to  show  that  the  testator  intended 
to  omit  to  proyide  for  his  child. 

WHeon  y.  FoOoet,  6  Met  400. 

Iowa  adopted  the  Massachusetts  Statute  and 
adopted  with  it  the  Judicial  construction  placed 
tiiereon  by  the  Massachusetts  courts. 

Lorieux  y.  Keller,  5  Iowa,  196. 

Such  mistake  or  accident  as  will  permit  the 
child  to  inherit  has  been  held  in  Massachusetts 
to  be  perfectly  consistent  with  an  intentional 
omiiKion  of  the  diOd's  name  from  the  wilL 

Bamedill  y.  Wentwarth,  101  Mass.  126. 

In  Missouri  to  disinherit  a  child  it  is  not 
necessary  that  he  should  be  named  or  proyided 
for  in  the  will  of  the  parent,  if  the  omission  to 
do  so  appears  to  be  intentional;  and  such  inten- 
tion can  be  proyed  by  intrinsic  eyidence. 

Bradley  y.  Bradley,  24  Mo.  .911;  Bureh  y. 
Brown,  46  Mo.  441;  Founds  y.  Dale,  48  Mo. 
270;  WetheraU  y.  Harris,  51  Mo.  65;  Chae$  y. 
Chace,  6  R  I.  407. 

In  adopting  the  California  Statute,  we  adopt> 
ed  its  receiyed  construction  in  Califomia, 
which  must  be  considered  as  accompanying 
the  Statute  to  this  Territory,  and  forming 
an  integral  part  of  it 

Cathcari  y.  Bobinson,  80  U.  S.  6  Pet  264 
(8:  120);  Wells,  Res  Adjudicata  and  Stare  De- 
cisis, g  590;  Bemis  y.  Becker,  1  Kan.  248;  Es- 
taie  of  Qarraud,  85  CaL  886;  EsUUe  of  Ute,  43 
Cal.  200;  Pearson  y.  Pearson,  46  Cal.  610. 

Eyidence  of  surrounding  circumstances  can- 
not change  the  legal  effect  of  clear  and  imam- 
biguous  words. 

2  Taylor.  Ey.  (8th  Eng.  ed.)  §§  1201, 1202;  8 
Jannan,  Wills,  700,  n<?to^/2Jarman,Wills.  115; 
Reynolds  y.  Commerce  F%re  Ins,  Co.  4!J  N.  Y.  606; 
Partridge  Y.  Phcmix  Mut.  F  Ins.  Co.  82  U.  8. 15 
Wall.  578  (21:  230);  Maryland  y.  BaUimare  d 
0.  R.  Co.  89  U.  S.  22  WaU.  105  (22:  718); 
EurtE  y.  Hibner,  55  HI.  514;  Waldron  y.  Wal- 
dron,  45  Mich.  850. 

No  intention  to  omit  to  proyide  for  the  chil- 
dren appears  by  reason  of  the  absolute  deyise 
to  the  appellee. 

Chicago,  B.  d  Q.  R  Co.  y.  Wasserman,  22 
Fed.  Rep.  874;  Pounds  y.  DtUe,  48  Mo.  270; 
RamsdHlY.  Wentworth,  106  Mass.  820;  BushY. 
Lindsey,  44  CaL  126. 

Messrs.  Ben  Sheeks  and  Joseph  L. 
Rawlins*  for  respondent: 

The  eyidence  was  admissible. 

Oreenl  £y.  §  297;  2  Whart.  Ey.  %  956;  AP 
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kinson  y.  Cummins,  50  U.  S.  9  How.  479  (13: 
223);  TiUoison  y.  Race,  22  N.  Y.  122-126. 

It  was  to  afford  relief  to  a  child  in  case  of 
actual  oyersight  or  mistake,  and  not  to  defeat 
the  real  intention  of  the  testator,  Uiat  the  Stat- 
ute was  enacted. 

Church  y.  Crocker,  Z  Mass.  20;  WtUon  t. 
Fosket,  6  Met  400 ;  Payne  y.  P^fne,  18  Gal 
291-808.       • 

The  effect  of  extrinsic  eyidence  in  this  ease 
is  not  to  change  the  will,  but  to  show  that  the 
will  is  precisely  what  it  purports  to  be.  For 
such  purpose,  extrinsic  eyidence  is  competeoi 
and  admissible. 

Stephen,  Dig.  of  Ey.  art  91  (9)  CSiaae's  ed. 
170;  1  Greenl.  Ey.  §  296;  Reynolds  y.  Bodins^m, 
82  K.  T.  108;  Hurst  y.  Beach,  5  Madd.  SSI; 
Abbott,  Trial  Ef.  182,  186;  Tajkv,  £y. 
§§  1227,  1229,  1231,  and  cases  cited;  1  WH- 
liams,  Exrs.  237,  note  8;  Wilson  y.  FtOM,  6 
Met  400 ;  Buckley  y.  Gerard,  123  Mass.  8; 
Peters  y.  Siders,  126  Mass.  185;  Lofing  y. 
Marsh,  78  U.  6.  6  WalL  350 jl8:  804);  Lories 
y.  Kdler,  5  Iowa,  196,  203;  Reynolds  t.  iZ^iui- 
son,  82  N.  Y.  107. 

The  eyidence  was  admitted  to  show  that  the 
publication  of  the  will  as  it  is,  giyhog  the  prop- 
erty to  the  wife  to  the  excluaon  <n  the  cfau- 
dren ,  was  not  the  result  of  oyersight  or  mistake, 
but  Uie  intentional  act  of  the  testator.      ^ 

Abbott.  Trial  Ey.  136. 

The  implied  reyocation,  by  a  sohsequeat 
marriage  and  birth  of  a  child,  l!eing  foan£d  on 
the  presumption  of  intention,  ma>  be  rebotled 
by  parol  eyidence. 

4  Kent,  Com.  523;  Brady  y.  CubUt,  1  Done. 
(Eng.)  31;  Brush  y.  WUkins,  4  Johns.  Ch.  606. 

Mr,  Chief  Justice  Fuller  deliyered  theopia- 
ion  of  the  court: 

Accepting  the  finding  of  fact  that  the  testa- 
tor intentionally  excluded  his  children  from  m 
share  of  the  property  disposed  of  hj  the  wilL 
respecting  which,  upon  this  record,  there  coold 
be  no  doubt,  the  only  question  in  the  case  is  ss 
to  whether  the  court  erred  in  admitting  extrin- 
sic  eyidence  to  establish  that  the  omusioo  (o 
proyide  for  the  children  was  intentional.  The 
solution  of  this  question  depends  upon  the 

g roper  construction  of  the  Statutes  of  Ut^i 
earinjg  upon  the  subject 
nn<&  tiiose  Statutes  a  will  or  codidl  to  r^ 
"  pass  the  estate  of  the  deyisor"  must  be  in 
writing;  and  by  section  1  of  "  An  Act  fids' 
tiye  to  the  Estates  of  Decedents,"  approred 
February  18,  1876,  which  is  sectina  685  of  the 
Compiled  Statutes  of  Utah  of  that  year  "ereiy 
deyise  purporting  to  conyey  all  the  real  estste 
of  the  testator"  carried  that  subsequently  ac- 
quired, "unless  it  shall  clearly  appear  fy  hit 
or  her  will  that  he  or  she  intended  otherwise." 
Sections  9,  10  and  12  are  as  follows: 

(698)  "  Sec.  9.  When  any  child  shall  bt?e 
been  oom  ^ter  the  making  of  its  pareofi 
wUl,  and  no  provision  shall  haye  been  made  for 
him  or  her  therein,  such  child  shall  have  the 
same  share  in  the  estate  of  the  testator  as  if 
the  testator  had  died  intestate;  and  the  share  of 
such  child  shall  be  assigned  as  proyided  br 
law,  in  case  of  intestate  estates,  unless  it  ihsu 
be  apparent  from  the  will  that  it  was  the  iotiiK 
tion  of  the  testator  that  no  provision  should  be 
made  f**^  fuAh  child- 
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(684)  "Sec  10.  WbeoaoT  testator  shall  omit 
to  provide  in  bis  or  ber  will  for  any  of  his  or 
ber  children  or  for  the  issue  of  any  deceased 
child,  unless  it  shall  appear  that  such  omission 
was  intentional,  such  chUd,  or  the  issue  of  such 
child,  ih^  have  the  same  share  in  the  estate  of 
the  testator  at  if  he  or  she  had  died  intestate, 
to  be  aadgned  as  provided  in  the  preceding  sec- 
tion." 

(686)  "Sec.  12.  If  such  chfld  or  children, 
or  their  descendants,  so  unim>vided  for,  shall 
have  had  an  equal  proportion  of  the  testator's 
eitAte  bestowea  on  them  in  the  testator's  life- 
time, by  way  of  advancement,  they  shall  take 
nothinff  in  virtue  of  the  provisions  of  the  three 

firecedlng  sections."  (Compiled  Laws  of  Utah, 
876,  chap.  IL  tit  XTV.  pp.  270,  271,  272.) 

Section  19  provides  that,  in  case  of  intestacy. 
tf  the  decedent  left  a  husband  or  a  wife  and 
more  than  one  child,  the  estate  of  the  decedent 
ahall  go,  one  fourth  to  the  surviving  husband 
or  win  for  life,  and  the  remainder,  with  the 
other  three  fourths,  to  the  children. 

It  will  be  seen  that  section  12  applies  to  ad* 
vancements  during  the  lifetime  of  the  testator, 
and  section  9  to  a  diild  bom  after  the  execution 
1  of  the  will,  no  {vovision  having  been  made  for 
'  it  therein.  The  child  is  to  take  its  share  as 
provided  by  law  in  case  of  intestacy,  "  unless 
ft  shall  be  apparent  from  the  will  that  it  was 
the  hitention  of  the  testator  that  no  provision 
should  be  made  for  such  child."  And  section 
10  relates  to  children  in  being,  or  the  issue  of 
any  deceased  child,  at  the  time  of  the  execution 
of  the  wiD,  who  are  to  take  as  in  case  of  in- 
teitacy/'unless  it  shall  appear  that  such  omis- 
sion was  intentional" 

Aa  to  a  child  bom  after  the  making  of  the 
will,  the  intention  to  omit  must  be  apparent 
from  the  will;  as  to  children  in  being  when  the 
will  is  made,  the  Statute  does  not  say  how  U 
shaU  appear  that  Ihe  omission  was  intentionaL 
But  it  is  insisted  on  behalf  of  appellants  that 
such  intention  is  required  in  the  latter  case  also 
to  appear  from  the  wiU,  and  cannot  be  shown 
by  evidence  aliunde. 

The  source  of  the  Statute  under  oonsiderataon 
was  undoubtedly  that  of  Massachusetts  upon 
the  same  subject,  though  it  is  said  that  this 
particular  Statute  was  taken  from  a  similar  one 
in  California. 

The  first  and  second  sections  of  an  Act  of  the 
Province  of  Massachusetts,  passed  in  the  year 
1700  (13  Wm.  UL ),  with  theb  preambles,  read  at 
foUowa: 

"  Forasmuch  as  it  often  happens  that  chil- 
dren are  not  borne  tiU  after  the  death  of  Uieir 
fathers,  and  also  have  no  provision  made  for 
them  in  their  wills,— 

"Beiithertfore  enacted,  etc.,  Thatasoften  as 
any  child  ahall  happen  to  be  bome  after  the 
death  of  the  father,  without  having  any  pro- 
vision mada  in  his  will,  every  such  posthumous 
child  shall  have  ri^t  and  interest  m  the  esute 
of  hii  or  her  father,  hi  like  manner  as  tf  he  bad 
died  intestata,  and  the  same  shall  accordingly 
be  asigned  and  set  out  as  the  law  directs  for 
tbedlstribotloD  of  the  estates  of  intestetes. 

"  And  vAereas,  through  the  anguish  of  the 
defeased  testator,  or  through  his  solicitous  in* 
teotioQ  tboogh  in  health,  or  through  the  over- 
sight of  the  scribe,  some  of  the  testator's  chfl- 
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dren  are  omitted  and  not  mentioned  in  the  will, 
many  children  also  being  borne  after  the  make- 
ing  of  the  will,  thO  in  the  lifetime  of  their 
parents,— 

'*  lie  it  therrfifreenaeted,  etc.  That  any  child 
or  children  not  having  a  legacy  given  them  in 
the  wfll  of  thdr  father  or  mcmier,  every  such 
chUd  shall  have  a  proportion  of  ihe  estate  of 
their  parents  given  ana  set  out  unto  them  as 
the  Uw  directs  for  the  distribution  of  the  estates 
of  intestates:  provided,  such  child  or  chOdren 
have  not  had  an  equal  proportion  of  his  estate 
bestowed  on  them  by  the  father  in  his  lifetime." 
(1  Mass.  Prov.  Laws,  480.) 

This  Provincial  Act  was  in  effect  repealed 
by  an  Act  of  the  Commonwealth  of  Massachu- 
setts, passed  Fetyruarv  6,  1784,  by  which  it  waa 
reviaed,  the  phraaeoio^or  somewhat  dianged 
and  the  preambles  omitted.  (Mass.  Stat  1788» 
chap.  24,  $8  1,  8.)! 

By  the  first  section  of  this  latter  Act  any 
person  seised  in  fee  simple  of  any  estate  Is  ao- 
thorixed  to  devise  tlie  same  to  and  among  hla 
chUdren  or  others,  as  he  sliall  think  fit,  with- 
out any  limitation  of  persona  whatsoever.  By 
the  eighth  aectlon  it  is  provided  *'  that  any 
child  or  children,  or  their  legal  representatives 
in  case  of  their  death,  not  having  a  legacv 
given  him,  her  or  them  in  the  wUl  of  tnev 
father  or  mother,  shall  have  a  proportion  o 
the  estate  of  their  parenta  assigned  unto  hin^ 
her  or  them,  as  though  such  parent  had  died 
intestate;  pffovlded  such  child,  children  or 
grandchildren  have  not  had  an  equal  propor- 
tion of  the  deceased's  estate  bestowed  on  bim« 
her  or  them  in  the  deceased's  lifetime." 

The  supreme  Judicial  court  held  that  the  ob- 
ject of  the  Statute  was  to  furnish  a  remedy 
solely  for  those  cases,  where,  from  accident  or 
other  causes,  the  children  or  grandchildren 
might  be  supposed  to  have  been  forgotten  by 
the  testator  In  making  his  will;  and  tnat,when- 
ever  from  the  tenor  erf  the  will  or  anv  part  of 
it,  suiBcient  evidenoe  appeared  to  indicate  that 
the  testator  had  not  forgotten  his  children  or 
grandchildren,  as  the  case  might  be,  when  he 
made  his  will,  they  should  not  be  entitled  to  a 
distributive  ^are  of  bis  estate,  although  no 
legacy  was  given  them  by  the  will.  Terrw  v. 
Pbiter,  1  Mass.  146;  Wild  v.  Br0u>er,  2  Mass. 
570:  CkurehY.  Oroeker,  8  Mass.  17;  Wilder  v. 
0cm,  14  Mass.  857. 

Thus,  aHhoogh  the  Statute  provkled  that  a 
child  should  tue,  notwithstanding  its  name 
was  omitted,  the  court  ruled  that  if  on  the  face 
of  the  will  it  appeared  that  such  omission  waa 
intentional,  the  chUd  could  not  take;  hence, 
whenever  the  will  was  sflent,  the  child  took, 
and  to  prevent  that  result,  where  such  silence 
was  bj  design,  the  Statute  was  amended,  soas 
to  read  as  follows: 


t« 


When  any  testator  shall  omit  to  provide  in 
his  win  for  any  of  his  children,  or  for  the  isBoa 
of  any  deceased  child,  they  shall  take  the  same 
share  of  his  estate,  both  rnl  and  personaL  that 
they  would  have  been  entitled  to  if  he  had  died 
intestate,  imless  they  shall  have  been  provided 
for  by  the  testator  in  his  lifetime,  or  unless  it 
shall  appear  that  such  omission  was  intention- 
al, andT  not  occasioned  by  any  mistake  or  acci- 
dent" (Sec  21,  chap.62.  Rev.  Stat  Masa.1886.) 
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How  appear?  Evidently  aliunde  the  will. 
If  it  must  appear  upon  the  face  of  the  will  that 
the  omission  was  intentional,  the  words  insert- 
ed in  the  Statute  were  superfluous;  for,  if  it  did 
80  appear  the  child  could  not  take,  notwith- 
standing the  provision  that  in  case  of  omission 
it  should  take,  inasmuch  as  the  latter  provision 
was  only  inserted  to  give  the  omitted  child  a 
share,  not  against  the  intention  of  the  testator, 
but  because  of  the  presumption  of  an  oversight. 
Hence,  in  Wilson  v.  Foiket,  6  Met.  400,  the 
court  held  that  under  the  Statute  as  amended 
evidence  dehan  the  will  was  admissible  to  es- 
tablish that  the  omission  was  intentional;  and 
such  is  the  settled  law  of  Massachusetts.  Cbn- 
9er$e  y.  WcUeB.i  Allen,  512;  Buckley  y.  Gerard, 
128  Mass.  8;  BamediaY.  Wentuxnih,  101  Mass. 
125.  In  the  latter  case  the  court  said:  "The 
operation  of  the  Statute  is  peculiar,  but  there 
is  no  violation  under  it  of  the  rules  of  evidence. 
The  only  issue  is  whether  provision  was  omit- 
ted in  the  will  by  design,  sjid  without  mistake 
or  accident.  Parol  evidence  is  admitted,  al- 
Uiough  the  result  may  change  or  modify  the 
disposition  of  the  testator's  estate.  The  will  is 
usck!  to  show  that  there  is  no  legacy  under  it;  and 
however  the  issue  may  be  established,  there  is 
no  conflict  with  its  terms." 

In  Banerqft  y.  Ives^  8  Gray,  867,  the  Statute 
of  Massachusetts  was  held  to  apply  to  children 
bom  after  the  making  of  the  will  and  before 
the  death  of  their  father.  The  argument  was 
roooi  P^osB^  ^^^  ^^  language  "  omit  to  provide  in 
l^*v  J  ^  y^u^  n  necessarily  meant  and  should  be  con- 
flned  to  children  living  at  the  time  of  making 
thewUl.  This  argument  was  regarded  bjr 
€?U<f  t/iaffceShaw  as  plausible  but  not  sound, 
because  as  a  man's  will  is  ambulatory  until  his 
decease,  the  time  to  which  the  Question  of 
omission  applied  vras  the  time  of  the  testa- 
tor's death.  If,  therefore,  he  had  then  made 
no  provision  by  his  will,  the  case  of  the  Statute 
arose,  for  he  had  made  a  will,  but  left  a  child 
without  having  made  any  provision  for  such 
child. 

By  the  Utah  Statute,  howeyer,  spedflc  pro- 
Tision  is  made  for  children  bom  after  Uie 
makine  of  the  will,  and  also  for  chUdren  in 
beinff  but  omitted  when  the  will  is  made. 
Children  bora  after  the  making  of  the  will  but 
before  the  decease  inherit,  unless  it  appears 
from  the  will  that  the  testator  intended  that 
they  should  not  And  this  applies  to  posthu- 
mous children, 

Mr.  Jarman  lays  it  down  that  marriage  and 
the  birth  of  a  child,  conjointly,  revoked  a  man's 
wiU,  whether  of  personal  or  real  estate,  these 
circumstances  producing  such  a  total  change  in 
the  testator's  situation  as  to  lead  to  a  presump- 
tion that  he  could  not  have  intended  a  disposi- 
tion of  property  previously  made  to  conunne 
unchanged.  But  this  effect  is  not  produced 
where  there  is  a  provision  made  for  Doth  wife 
and  children  by  the  wOl  itself  {Kenebel  y. 
Scrqfton,  2  East  680),  or  bv  a  previous  settle- 
ment providing  for  both.  1  Jarman  on  Wills, 
♦128, 126. 

Revocation,  treated  as  matter  of  presumption 
merely,  was  thought,  in  Brady  y.  OuHU,  1 
Doug.  (Eng.)  81,  open  to  be  rebutted  by  parol 
evidence,  and  this  is  guardedly  ccmoeded  by 
Chancellor  Kent  in  Brush  y.  Wukine,  4  Johns. 
Ch.  606,  and  by  Mr.  Qreenleaf .  2d  yoL,  g  684. 
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But,  as  is  stated  in  a  note  to  that  section,  the 
doctrine  that  the  presumption  is  not  condosiye 
has  been  overruled,  upon  mat  consideration, 
in  the  cases  of  Mareton  y.  Boe^  8  Ad.  &  EL  14» 
and  laraeU  v.  Bodon,  2  Moore,  P.O.  61,  in  the 
former  of  which  it  was,  among  other  things, 
resolved,  that  "where  an  uiimarried  man, 
without  children  by  a  former  marriage,  devises 
all  the  estate  he  has  at  the  time  of  maJdng  his 
will,  and  leaves  no  provision  for  any  child  of  a 
future  marriage,  the  law  annexes  to  such  will 
the  tacit  condition  that,  if  he  afterwards  fssOl 
marries,  and  has  a  child  bom  of  such  marriage, 
the  will  shall  be  reyoked; "  and  that  "  evidence 
not  amounting  to  proof  of  publication  cannot 
be  received  in  a  court  of  law,  to  show  that  the 
testator  intended  that  his  will  should  stand 
good,  notwithstanding  his  subsequent  marriage 
and  ihe  birth  of  issue:  because  these  events  op- 
erate as  a  revocation  by  force  of  a  rule  of  law, 
and  independent  of  the  testator." 

The  sublect  is  regulated  in  this  country  by  the 
statutes  of  the  several  States  and  Toritories, 
marriage  alone  working  revocation  under 
some,  and  both  marriage  and  birth  of  issue 
being  required  under  others,  while  subse- 
quently bom  children  unprovided  for  are  al- 
lowed to  take  imless  a  contrary  intention 
appears. 

But  the  provision  we  are  considering  con- 
cerns children  in  beinff  when  the  will  is  made. 
As  to  children  bom  after  death  or  the  making 
of  the  will,  the  reason  why  the  intention  to  omU 
them  should  appear  on  the  face  of  the  will  is 
obvious.  It  is  the  same  as  that  upon  which  the 
doctrine  of  revocation  rests-— the  change  in  the 
testator's  situation.  But  this  reason  loses  its 
force  so  far  as  children  living  when  the  will  is 
uuide  are  concemed;  and  Uiis  explains  the 
marked  difference  between  the  sections  of  the 
Statute  before  us  applicable  to  the  two  classes. 

The  Statute  raises  a  presumption  that  the 
omission  to  i»ovide  for  children  or  grandchil- 
dren living  when  a  wiU  \a  made  \a  the  result  of 
forgetf ulness,  infirmity  or  misapprehension, 
and  not  of  d^gn;  but  this  is  a  rebuttable  pre- 
sumption, in  view  of  the  language  employed, 
which  negatives  a  taking  contrary  to  an  inten- 
tional omission,  and  at  the  same  time  leaves 
undefined  the  mode  by  which  the  afllrmative 
purpose  is  to  be  established. 

Legal  presumptions  drawn  by  the  courts  in- 
dependently of  or  against  the  words  of  an  in- 
stmment  may  be.  in  some  instances,  repelled 
by  extrinsic  evidence,  and  this  statutory  pre- 
sumption of  an  unexpressed  intention  to  pro- 
vide may  be  rebutted  In  the  same  way. 

Under  section  12,  a  pretermitted  child  is  en- 
titled to  no  share  if  it  has  had  an  equal  i»opor 
tion  bv  vray  of  advancement,  but  it  is  not  con- 
tended that  this  fact  must  necessarily  appear 
from  the  will  when  that  is  not  required  by  stat- 
ute, yet  proof  of  advancements  and  of  inten-  r*«i  i 
tional  omission  alike  defeat  the  claimant.  1««ai 

The  rule  as  to  patent  and  latent  ambiguities, 
so  far  as  analogous,  sustains  the  same  conclu- 
sion. Where  a  devise  is,  on  the  face  of  it,  dear 
and  intelligible,  yet  from  external  circum- 
stances an  ambiguity  arises  as  to  which  of  two 
or  more  things,  or  of  two  or  more  persons,  the 
testator  refemd  to,  it  beine  legally  certain  that 
he  intended  one  or  the  other,  evidence  of  his 
declarations,  of  the  instroctions  given  for  his 
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wfD,  md  of  other  dreamstonces  of  the  like  nat- 
lue,  ii  adminlble  to  determine  his  intentioD. 

The  will  in  this  case  is  entirely  nnambigaous. 
The  testator's  intention  was  that  his  wife  should 
ha;?e  the  property.  There  beinir  children  at  the 
Hme  of  the  ezecation  of  the  will,  an  ambiguity 
may  he  said  to  haTe  been  created  by  operation 
of  the  Statute,  as  to  their  haying  been  inten« 
tlonally  omitted,  which  ambiguity  evidence  of 
the  character  named  at  once  removed. 

Ohfldroi  so  situated  do  not  set  up  title  under 
the  win  but  under  the  Statute.  The  will  is 
used  to  establish  that  they  have  no  legacy  or 
deviM  under  it  Then  the  inquiry  arises 
whether  the  testator  intended  to  omit  them. 
Svidence  that  he  did  does  not  conflict  with  the 
tenor  of  the  will.  It  simply  proves  that  he 
meant  what  he  said.  Instead  of  tending  to 
show  the  testator^  real  purpose  to  have  been 
other  than  is  apparent  upon  the  face  of  the 
will,  it  confirms  the  purpose  there  indicated. 
The  fact  of  the  ezist«ice  of  children  when  a 
will  is  made  is  oroven  dtihan  the  instrument, 
and  since  under  tne  Statute  that  evidence  opens 
up  a  question  as  to  the  testator's  intention, 
which  but  for  the  Statute  could  not  have  arisen, 
and  which  by  the  Statute  is  not  required  to  be 
determined  oy  the  wiU,  we  cannot  perceive 
why  the  disposal  of  it  should  be  so  Umited. 

It  is  contended  that  the  statutory  provision  in 
question  was  copied  from  that  or  Oalifornia, 
and  that  we  are  bound  by  the  construction  pre- 
viously jnX  upon  it  by  the  courts  of  the  latter 
State.  The  California  Act  decUred  that  in  case 
of  the  omission  of  the  testator  to  provide  In  his 
will  for  his  children,  they  should  be  entitled  to 
the  same  shan  as  in  case  odf  intestacy,  "  unlem 
it  shall  appear  that  such  omission  was  inten- 
tionaL"  Laws  of  California,  1860,  chap.  G8, 
see.  17. 

In  AfNS  T.  Awn^  18  OaL  S9l,  108,  the 
SupniK^  Court  of  California,  speaking  through 
tti  then  chief  i^tftioe.  MrTjuiUm  Ffeld,  wMx 
"The  onh[  ot^  of  the  Statute  is  to  pro- 
tect the  dnldren  sgainst  omission  or  oversight, 
whidi  not  unfrecpently  arises  from  sickness, 
ok!  age  or  other  inflrmity,  or  the  peculiar  dr- 
cumstancea  under  which  the  will  is  executed. 
When,  however,  the  children  are  present  to 
the  mtod  of  the  testator,  and  the  fact  that  they 
are  mentioned  by  him  is  conclusive  evidMice 
of  this,  the  Statute  affOTds  no  protection,  if 
provision  Isnot  made  for  them.  The  inference 
follows  that  no  provision  was  intended;"  aiMl 
Ttrry  v.  Fo&ter,  Wild  v.  Bmoer,  Church  v. 
Orocktr  and  WikUr  v.  0cm,  supm,  were  dted. 

But  in  B$  EdaU  cf  Garraud,  86  Cal.  888. 
ft  was  hehi  that  evidence  aUunde  the  will  was 
not  admissible  to  show  that  the  omission  to 
make  provision  for  children  was  intentional, 
and,  in  respect  to  the  Massachusetts  decisions, 
the  court  was  of  opinion  that  the  words  "  and 
not  occasioned  by  any  mistake  or  acddent,** 
found  in  the  Statute  of  Massachusetts  but  not 
in  that  of  California,  were  veir  material,  and 
furnished  the  real  ground  for  the  admission  of 
extrinsic  evidence.  We  do  not  think  so. 
While  those  words  may  strengthen  the  argu* 
ment  in  favor  of  the  admissibility  of  the  evi- 
dence, it  by  no  means  follows  that  the  con* 
stmction  of  the  Statute  should  be  otherwise  in 
their  absence.  The  evidence  which  shows  that 
the  omissioii  was  intentional  establishes  that  it 


was  not  throng  acddent  or  mistake.  Action 
purposely  taken  by  one  in  the  suffldent  posses- 
sion of  his  faculties,  and  not  induced  by  fraud 
or  undue  influence,  exdudes  in  itself  the  idea 
of  casualty  or  error. 

Weare  satisfled  that  this  particular  phraseol- 
ogy was  used  out  of  abundant  caution,  as  serv- 
ing to  render  the  im>per  constructioo  somewhat 
plainer,  and  that  the  construction  must  be  the 
same,  although  those  words  are  not  used. 

The  rule  ordinarily  followed  in  construing 
statutes  is  to  adopt  the  construction  of  the 
courts  of  the  country  by  whose  Legislature  the 
statute  was  originally  adopted,  but  we  are  tot 
constrained  to  apply  that  rule  in  this  instance. 
The  original  souroe  of  the  Statute  is  to  be  foimd 
in  the  legislation  of  Massachusetts.  The  Su- 
preme Court  of  California  dedined  to  treat  the 
recdved  construction  in  Massachusetts  as  ac- 
companying the  Statute  and  forming  an  inte- 
gral part  of  it,  upon  a  distinction  wh&h  we  do 
not  regard  as  well  drawn.  That  construction 
commends  itself  to  our  Judgment,  and  ire  hold 
that  the  Supreme  Court  of  the  Territny  profh 
eriy  appliea  it 

The  evidence  was  competent,  and  As  Ju^ 
mmU  muit  be  affirmti^ 

Mr.  Juitiee  Brewar*  not  having  been  a 
member  of  the  court  at  the  time  this  case  was 
considered,  tooL  no  part  in  its  dedsicm. 
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CBee  &  a  Beportor*s  ed.*19B-19r J 
Jfastom  ^f\iii^,  com^fTMation  ^^^-*  duTM^  wk$tk 
flraud  m«Ml  be  clear   eun^, 

h  A  oonflnnatlon  of  a  Mexloaa  srant  of  a  tiaot 
with  speoUled  boundaries,  covered  all  the  UaA 
wtthlo  those  IxMiDdailes,  Irrespeotive  of  quan- 
tity, and  this,  notwttbetandinff  there  appeared  In 
the  prior  prooeedtngs  statementi  that  the  tnoi 
eootalned  a  certain  amount,  *%  Uttle  more  or 
taSB,**  which  amount  was  very  much  less  than 
that  Inohided  within  the  boondarteB. 

SL  When  a  decree  fflves  the  boundaries  of  the  tract 
to  which  the  ctelm  Is  confirmed  with  predstCQ, 
and  has  become  final  Dy  stipulation  of  the  United 
Statesandthe  withdrawal  o€  their  appeal  there- 
from.  It  Is  conclusive,  not  only  on  the  question  of 
title,  but  (also  as  to  the  boundaries  which  Itspe- 
dfies. 

8.  nie  A^  of  OonsresB  of  JnlT  L  IBM  (IS  U.  8.  Stat. 
aSi,  1 7).  requires  the  surveyor-geocral.  In  making 
surveTS  of  the  private  land  claims  finally  con- 
firmed, to  follow  the  decree  of  confirm|itlon  as 
closely  as  practlcalile  whenever  such  decree  de^ 
Ignates  the  specific  boundaries  of  the  claim. 

4.  Olear,  convlndng  and  unambiguous  prodS  of 
fraud  are  required  to  set  aside  a  patent:  prooei 
which  only  create  a  suspicion  do  not  bring  the 
avurance  of  certain  wrong; 

Mora.— That  paterUefcr  Umd  iiuiir  he  eet  oMe  /or 
fra^  see  wnU  to  Miller  v.  Kerr.  Bk.  6,  p.  SSL 

Am  to  erron  in  mrueyi  amd  deaoripLione  in  potsnts 
fcr  londf  cmd  how  eoiuCmcd,  see  note  to  Watts  v. 
Ltndsey,  Bk.  8^  p.  tfS, 
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ft.  Where  a  eurvey  was  made  In  good  faith  and  has 
been  unchallenged  for  over  fifteen  years,  what- 
ever doubts  may  exist  as  to  its  correctness  must 
be  resolved  in  favor  of  the  title  as  patented. 

[No.  688.] 

Submitted  Jan,  8, 1890.   Decided  Jan,  tn.  1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  distnissing  a  suit  in  equity  to 
set  aside  a  patent  of  land  m  California.    Af- 
firmed, 
Reported  below,  80  Fed.  Bep.  8St 

Statement  by  Mr,  JusUee  Brewer: 
This  is  a  bill  filed  tosel  asidea  patent.    The 
facts  are  these: 

In  1848  Michael  White  petitioned  for  a  tract 
of  land  at  the  mouth  of  the  Cajon  de  los  Meji- 
canos.  This  petition  was  sustained  and  a  grant 
made  hj  Governor  Manuel  Micheltorena,  the 
Mexican  governor  of  the  Caltfomias,  whidi 
leads: 

'"Whereas  Don  lOohael  White,  a  Mexican 
by  naturalization»  has  petitioned  for  his  own 
benefit  and  that  of  his  family  for  the  place 
known  by  the  name  of  'Muscupiabe/  bounded 
on  the  north  bj  the  foot  of  the  mountain,  on 
the  south  by  Agua  Caliente,  and  on  the  west 
by  the  'Alisos*  (sycamores),  which  are  on  Uie 
other  side  of  the  creek  called  'De  los  Negros/ 
[  194]  having  practiced  the  proceedings  and  relative 
observation,  according  to  the  alrection  of  the 
laws  and  rc^^ulations,  exercising  the  authority 
conferred  upon  me  in  the  name  of  the  Mexican 
nation,  I  have  concluded  to  grant  htm  the  afore- 
said Umd,  deelaring  it  to  be  his  property,  l^ 
the  present  letters,  subject  to  the  approval  of 
the  most  excellent  Departmental  Assembly,  in 
and  under  the  following  conditions. 

"8d«  The  land  of  which  grant  is  hereby 
made  consists  of  one  league  (ifn  Htio  degranado 
mayor),  a  little  more  or  less,  according  to  the 
explanation  of  the  dia^m  which  is  attached 
to  the  respective  'exped$ente,' 

"The  judge  that  shall  give  the  possession 
shall  cause  it  to  be  measured  in  conformity  with 
the  ordinance,  reserving  the  overplus  that  may 
result  to  the  nation  for  convenient  uses." 

On  February  8, 1858,  a  petition  for  confirm- 
ation  was  presented  in  the  name  of  the  original 
grantee  to  the  board  of  commissioners  appoint- 
ed to  ascertain  and  settle  private  land  claims, 
and  on  March  6, 1856,  the  grant  was  confirmed 
by  an  order  in  these  words: 

"In  this  case,  on  hearing  the  proofs  and  al- 
legations, it  \b  adjudged  by  the  commission 
that  the  claim  of  the  petitioner  is  valid,  and  it 
is  therefore  decreed  tnat  his  application  for  a 
confirmation  be  allowed,  with  the  foUowing 
boundaries,  to  wit:  On  north  and  east  by  the 
foot  of  the  mountains,  on  the  south  by  the 
Agua  Caliente,  and  on  the  west  by  the  cotton- 
woods,  which  are  on  the  other  side  of  the  creek, 
reference  bcdng  had  to  the  map  accompanying 
the  expediente^ 

An  appeal  was  taken  from  this  order  of  con- 
firmation, but  was  dismissed  on  June  8, 1857. 
This  confirmation  is  not  challenged. 


In  1867  instructions  were  issued  by  the  sur- 
veyor-general of  California  for  the  survey;  and 
the  survev  as  made  and  returned  to  the  surv^- 
or-geoerai's  office  was  by  him  approved,  ana» 
on  July  11,  1868,  forwarded  to  Washington. 
This  survey  in  January^  1871,  was  disapproved 
by  the  Secretary  of  the  Interior  as  not  con  form- 
ing to  the  decree  of  confirmation,  and  a  new 
survey  ordered.  On  June  10, 1872,  the  survey- 
or-general reported  that  he  had  examined  the 
original  title  papers  and  had  compared  them 
with  the  calls  of  the  decree  of  confirmation, 
and  had  caused  an  examination  to  be  made  of 
the  premises,  and  that  therefrom  he  found  that 
a  survey  made  in  strict  accordance  with  the 
boundary  calls  of  the  decree  of  confirmatioB 
would  include  something  like  a  league  more  of 
land  than  the  present  survey,  and  that  the  own- 
ers of  the  grant  were  satisfied  with  the  present 
survey,  and  therefore  suggested  the  propriety 
of  accepting  it  This  report  was  returned  to 
the  Secretary  of  the  Interior,  by  him  approved, 
and,  on  June  23, 1872,  the  pAemt  was  issued. 
This  bUl  was  filed  on  May  29, 1886.  The  bQl 
charges  that  the  surveyor,  Henry  Hancock, 
who  made  the  survey  was  Oie  real  owner  of  a 
large  interest  in  the  grant,  ahboogh  the  title 
was  nominally  in  another  iMrty;  that  conceal- 
ing his  interest,  he  secured  his  i^ypolntment  as 
deputy  surv^or,  and  in  making  the  sarvej 
fraudulently  Inchided  within  its  limits  about 
twenty-six  thousand  acres  mote  of  land  than 
lusUy  bdonged  therein:  that  without  anr 
knowledge  of  the  fraudulent  acts  of  Hancock 
in  the  premises  the  surveyor-general  thereafter 
published  the  required  notice  of  the  survey  hi 
a  newspaper  published  in  the  City  of  Los  An- 
geles, a  dty  of  another  county  and  over  fift^ 
ndlea  from  the  land,  whereas,  at  the  time.  tMi 
was  a  newqiaper  published  within  the  coadty 
and  within  two  miles  of  the  land.  It  also 
charges  that  after  the  surv^  had  been  disai^ 
proved  by  theSecretaiy  of  the  Interior,  Han* 
cock  fraidulently  represented  to  tiie  sorrejor- 
general  that  a  correct  survey  wovJd  incnide 
about  one  league  in  additkm  to  what  was  em- 
braced within  the  present  snrvej,  but  tlMt  the 
owners  were  content  to  take  the  survey  as  il 
stood;  and  that,  induced  by  and  relying  upon 
these  fraudulent  representations,  the  surveyor- 

general  made  the  report  and  recommendatkHi 
eretofore  mentioned.  The  Ohrcuit  Court,  on 
final  hearing,  dismissed  the  biU,  and  the  United 
States  appetus  to  this  court 

Mr,  Wm*  A.  Mmmrr,  Attitiamt  Atti^Oem,, 
for  United  States: 

As  against  the  government  in  its  own  suit, 
the  regularity  of  Ml  proceedings  prior  to  issue 
of  patent  is  not  presumed,  and  the  decision  of 
Uie  Land  Department,  Uierefore,  is  not  binding 
upon  the  government  when  attacked  on  the 
ground  of  mud. 

U.  8.  T.  Mo^U,  112  U.  S.  24  (28: 628);  U, 
8.  V.  TfWfe,  17  Fed.  Rep.  561;  U.  A  v.  Awe.  24 
Fed.  Hep.  196;  U.  8.  y.  MarihaU  Siher  Mim. 
Co.  5  McCrary,  826;  U.  &  t.  Minor,  114  U.  a 
288  (29: 110). 

No  person  can  be  the  agent  of  two  contract- 
ing parties  in  the  same  tianMOtkm  where  their 
interests  are  confiicting. 

Story,  Agency,  fi  S90:  Paley.  Id.  figlQp  U; 
Whart.    Agency,  gg  244,   246;  Ftcmne$  v. 
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Adams,  2  Kob.  (La.)  656:  Now  York  Cent.  In$. 
Co,  V.  yai.  Protection  tn$,  Co,  90  Btrb.  470; 
Panama  d  8,  P,  Teleg.  Co,  y.  India  Rubber, 
Q.  P,  dt  T,  W.  Co.  L.  R.  10  Ch.  515-526; 
Miehoud  y.  Girod,  45  U.  B.  4  How.  508  (11: 
1076);  Ex  parte  Bennett.  10  Yes.  Jr.  881. 

The  policy  of  equity  is  to  remoye  eyery  pos- 
sible temptaiioD  from  the  agent. 

Pomeroy,  £q.  g  958;  8tory,  £q.  fi  815  et 
$eg.;  Fox  y.  MaeKreth,  1  Lead.  C^as.  in  £q.  (4th 
Am.  ed.)  188  0^  eeq. 

Nothing  will  defeat  the  principal's  right  of 
remedy  except  his  own  coniinnation  uter  a 
full  knowledge  of  all  the  facts. 

Pomeroy,  £q.  Jur.  g  959,  and  cases  cited; 
Tork  Bldffi.  Co.  y.  Maekenxie,  8Bro.  Pari  Gas. 
42;  WhelpdaU  y.  Cookeon,  1  Yes.  8r.  9. 5  Yes. 
Jr.  682,  note;  DavoueT.  Fanning,  2  Johns.  Ch« 
252. 

The  goyemment  cannot  be  estopped  by  the 
frauds  or  crimes  or  laches  of  its  agents. 

U.  8,  y.  Southern  Colarado  Coal  d  T.  Co.  d 
If  cCrary,  568;  Oaumen  r.  U.  8.Vt  U.  8.  584 
(24:1009);  C,  8.  r.BeOe,  4  Mc€irary»12;  tT.S. 
y.  Minor,  114  U.  a  288  (29:  110);  U.  8.  y. 
Tkompeon,^  Q.  6.  486  (25: 194);  Miehoud  y. 
Qirod,  45  U.  8.  4  How.  505  (11: 1077). 

In  case  of  conflict  between  the  description  in 
the  deed  and  in  tbe  map,  the  map  will  preyail. 
If  it  is  shown  Uiat  the  oarties  reUed  upon  it 

Melfter  y.  WaUcer,  18  U.  S.  9  Granch,  178  (8: 
694):  iOMat  Case,  69  U.  8. 2  Wall  650  (17:  789); 
U.  k  y.  EaUeek,  68  U.  a  1  WalL  489  (17: 
66^ 

Under  the  Mexican  land-gr^nt  system,  Ju- 
ridical possession  bound  the  former  goyem- 
ment, and  is  equally  binding  upon  our  goyem- 
nent^ 

U.  8.  y.  Pieo,  72  U.  8.  5  Wall  589  (18:696); 
Graham  y.  17.  iS:  71  U.  a  4  Wall.  260(18:884); 
Van  lUynegan  y.  BoUon,  95  U.  8.  88  (24: 851); 
BU^  y.  Heieeh,  18  Gal  199;  Carpentier  y. 
ITkireton,  24  Gal  269;  Rieh  y.  Mapbe,  88  Gal 
102:  Thornton  y.  Mahoneff,  24  Gal  569. 

If  any  one  of  the  boundaries  is  yague  or  un- 
certain, quantity  will  goyem. 

Field  y.  Columbet,  4  Sawy.  028;  Wlmans  y. 
Cheneif,  56  Gal  567. 

By^  purchaser  under  patent  bqys  wl^  no- 
tice of  eyery  material  recital  upon  the  tnje  of  the 
same,  and  must  look  to  eyery  part  of  the  title 
which  is  essential  to  its  yalidity;  and  he  is  pre- 
sumed to  be  cognizant  of  not  only  its  charac- 
ter, but  also  of  the  proceedings  upon  which  it 
rests  for  a  foundation. 

Bruihr.  TTartt,  40 U. a  10 Pet  111(10:679); 
Eardif  y.  BaHnn,  4  8awy.  045;  WiUon  r.  Cae- 
tro^Zi  Gal  420;  More  y.  Maetini,  87  C^.  482; 
2  Pomeroy.  Eq.  Jur.  626;  1  8tory,  £q.  899, 400; 
2  Washburn,  Real  Prop.  596;  U.  8.  y.  Maxwell 
Land-Grant  Co.  21  Fed.  Rep.  19. 

The  action  of  no  oi&cer  or  tribunal  Is  bindlnff 
opcm  the  goyemment  when  the  same  is  beyona 
its  Jurisdiction. 

U.  8  y.  MaxteeQ  Land-Grant  Co.  tl  F^ 
Rap.  19;  Btoddard  y.  Chamben,  48  U.  8.  2 
How.  284  (11: 269);  Boee  y.  Biehmond  Mining 
Co,  17  Ney.  25;  NewnaU  y.  8anger,  92  U.  a 
761  (28:760):  Southern  Pae,  B.  Cd.  y.  DmO,  22 
Fed.  Rep.  4%  lOSawy.  506. 

Memre.  A*  T*  Brittonand  A*  B.  Brewa«» 
for  appellees: 


When  a  decree  gives  the  boundaries  of  the 
tract,  it  Ib  conclusive. 

U.  8.  y.  ffalleek,  68  U.  8.  1  Wall.  489  a7: 
664);  U.  8.  y.  BiUingJ^  U.  8.  2  Wall.  444 
(17:  848);  Higuera  y.  U.  &  72  U.  8.  5  WalL 
827(18: 469). 

Where  no  quantity  is  named  in  a  final  de- 
cree of  cooflrmation,  tbe  only  limitation  as  to 
quantity  is  that  provided  by  the  Golonization 
Laws  of  Mexico,  which  is  eleven  square 
leagues,  or  48,825  acres  of  land. 

U.  8.  y.  Larkin,  59  U.  8.  18  How.  561  (15: 
486);  U.  8  y.  Sutherland.  60  U.  8.  19  How. 
864  (15:  666);  U.  8  y.  HartnM,  68  U.  8.  22 
How.  289  (16: 841);  U.  8.  y.  VaU^,  66  U.  8.  1 
Black.  551  (17: 1^;  U.  8.  y.  ITAguirre,  68  U. 
a  1  Wall  816  (17:  597). 

Brrors  of  Judgment,  committed  after  full  and 
fair  investigation  by  the  Land  Department  as 
the  special  tribunal  clothed  with  jurisdiction 
oyer  a.survey,  cannot  be  reviewed  or  corrected 
by  any  judicial  proceeding. 

U.  8  y.  Flint,  4  8awy.  61;  U.  8.  y.  8an  Jo- 
einto  Tin  Co.  10  Sawy.  689. 

8an  Bernardino  was  a  grant  of  a  quantity 
within  larger  exterior  boundaries;  it  wss  there- 
fore a  floating  grant,  attaching  to  no  defined 
tract  until  segregated  by  a  lend  survey  from 
the  balance  of  the  land  within  the  exterior 
boundaries. 

KiseeU  v.  St.  Louie  PuHie  SehooU,  09  U.  8. 18 
How.  20  (15: 927);  Stanford  r.  Taylor,  59  U.  8. 
18  How.  412  a5:454);  Hernhaw  v.  BiieeU,  80 
U.  8. 18  Wall  266  (21:  889);  Maguire  v.  Tyler, 
70  U.  a  8  Wsll  661  (19:  .823);  Miller  v.  Dale, 
92  U.  8.  477  (28:787);  Dodge  v.  Ptree,  2  Sawy. 
648;  U.  8.  v.  Bitting^  U.  a  2  WaU.  46. 
449  (17: 849);  Beed  v.  Tbarra,  00  Gal  465-468; 
Freemont  r.  U.  8.  08  U.  8.  17  How  008  (10: 
246). 

Mr.  Juetiee  Br«war  delivered  the  opinion 
of  the  court: 

It  is  obvious  that  the  confirmation  was  of  a 
tract  with  specified  boundaries,  and  as  such 
covered  all  the  land  vdthin  those  boundsries. 
IrreBpective  of  quantity,  and  this  notwithstand- 
ing tnere  appeared  in  the  prior  proceedings 
statements  tnat  the  tract  contained  a  certam 
amount,  "a  little  more  or  leaB,"  which  amount 
was  very  much  less  ttian  that  included  within 
the  boundaries.  "When  a  decree  gives  the 
boundaries  of  the  tract  to  which  the  claim  Ib 
confirmed,  with  precision,  and  has  become  final 
by  stipulation  of  the  United  States  and  the  with- 
drawal of  their  apped  therefrom,  it  is  conclu- 
sive,  not  only  on  the  question  of  title,  but  also 
as  to  the  boundaries  wnich  it  specifies  "  CniUd 
SUUee y.  HaUeek,  68 U.  a  1  Wall  4a9ri7:6641; 
Unitfd  .<tate$  v.  BiUing,  69  U.  8.  2  Wall.  444 
[17:  848];  Uiguera  v.  UniUd  States,  72  U.  8. 
6  Wall  827  [18:  469].  And  the  Act  of  Con- 
gress of  July  1, 1864  (18  U.  a  8ut.  884,  g  7). 
requires  the  surveyor-general,  "In  making  sur- 
veys of  the  private  land  claims  finally  con* 
firmed,  to  follow  the  decree  of  confinnation  as 
closely  as  practicable  whenever  such  decree 
designates  the  specific  boundaries  of  the 
claim." 

The  charge  of  fraudulent  mlsoonducton  tlm 
part  of  the  surveyor.  Hancock,  is  not  substan- 
tiated.   Mr.  Hancock  was  pai  aooolnted  sur- 
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Teyor  with  reference  to  this  mnrev.  He  was 
the  regular  depaty  rarrqror  for  this  district, 
having  been  appointed  more  than  ten  years 
prior  thereto,  while  at  one  time  he  had  owned 
an  hiterest  in  the  grant,  he  had  more  than  ekpht 
▼ears  before  the  survey  sold  and  conTeyed  it 
for  a  fall  consideration  to  his  brother,  and  &om 
that  time  forward,  during  all  these  proceedings, 
was  without  any  interest  in  the  premises.  It 
is  true  tiiat  during  these  years  Mr.  Huicock 
acted  as  the  general  arait  of  his  brother,  and 
that  is  an  the  ground  there  is  tosuspect  wronff 
on  his  paii.  There  is  not  a  syllable  of  tesf 
mony  tbat  after  the  Secretary  bad  ordered  the 
new  siirfi^,  Mr.  Hancock  had  anything  to  do 
with  the  matter,  either  in  suggestion,  recom- 
mendation or  otherwise,  so  that  the  report  of 
the  snrreyor-general  was  not  made  by  virtue 
of  anythmg  that  Hancock  had  said  or  done. 
Tlie  examination  referred  to  by  the  surveyor- 

Smeral  in  his  report  was  made  by  one  R.  0. 
opldns,  under  the  direction  of  the  surveyor- 
general,  a  person  who  was  at  the  time,  so  tax 
as  the  testimony  discloses,  entirely  disinter- 
ested. 

It  is  tnie  there  is  testimony  furnished  by  Mr. 
Hopkins  himself  that  some  time  after  the  pat- 
[1971  ^^  ^^  1''^^  issued  he  accepted  a  deed  of  a 
portion  of  thii  grant  as  a  present  from  the  own- 
ers—a tract  which  he  subsequently  sold  for 
fl,600.  Whatever  criticism  may  be  placed 
upon  Uie  acceptance  of  this  gift— a  gift  made 
long  after  his  relations  to  the  survey  had  ceased 
— ^It  certdnly  does  not  establish  oereliction  in 
his  cUsdiarge  of  prior  official  duty. 

These  matters,  together  with  the  failure  to 
publish  notice  in  the  nearest  paper,  are  aU  the 
evidences  of  fraud  in  the  transaction.  Kot 
only  are  they  not  "the  clear,  conviucing  and 
unambiguour*  proofii  of  fraud  required  to  set 
aside  a  patent,  as  declared  by  this  court  in  the 
case  of  tMorado  Coal  diran  Company  v.  UniUd 
8tate$,  128  U.  B.  817  [81:  18^,  but  thev  all 
combined  create  nothing  more  tbao  a  suspicion. 
They  may  leave  a  doubt,  but  they  do  not  bring 
the  assurance  of  certain  wrong. 

Some  question  is  ma'^  as  to  the  correctness 
of  ttie  survey,  la  that  turns  as  a  questlioo  of 
'act  upon  what  is  meant  by  the  expie&iio^ 
"Agua  Oaliente"  in  the  various  descriptions. 
Iflt  means  a  stream  known  as  Agua  Caliente 
then  the  government  has  no  cause  to  challenge 
the  survey,  for  it  includes  less  than  was  really 
confirmea,  but  if  it  means  a  district  of  country 
known  by  that  name  in  the  northwestern  por- 
tion of  the  San  Bernardino  rancho,  a  neighbor- 
ing tract  then  the  survey  was  excessive.  If  it 
were  necessary  for  us  to  determine  this  oues- 
tion,  we  think  the  evidence  in  the  case  indi- 
cates that  ^e  stream  and  not  the  district  was 
intended,  but  it  is  not  the  province  of  this  court 
to  correct  a  mere  matter  of  survey  like  that. 
If  made  in  good  faith  and  unchallenged,  as  this 
has  been  for  over  fifteen  years,  whatever  doubts 
may  exist  as  to  its  correctness  must  be  resolved 
in  favor  of  the  tiUe  as  patented. 

We  see  no  error  in  the  decree,  and  itiiof' 
flrtnei. 

Mr.  JutHet  Field  stakes  no  part  hd  this  de- 
cision* 


THE    BOARD    OF    COUNTY    CX)MM1S 

8I0NEHS  OF   THE  COUNTY  OF 

COMANCHE,  IN  THE  8TATS 

OF   KANSAS,  FV'  i^  ^Btr^ 

9. 

0HABLB8  EDWARD  LEWia 
(Bee  8.  OL  Beporter^  ed.  liS-JQBD 

L^ffMiUM  power  loarffamBeeommiieBimEmMmi 
— J.c<  reeofftMnffeorporation  wumigkorndt, 
when  wUd—irrganieaiion  ef  O^mnfff  rwftali 
in  eounip  bonde^  ^eci  qf—cerif/lcaie  ^wmH- 
tor,  wheneetopetke  OoufU^  reeilai,  ^JUnmtf- 
floieniF^power<ifChuniiftoie9ueb^»de, 

1»  Amite  power  Is  delesated  Ij  the  OonstitatloB 
of  Kansas  to  the  Levialatoxe  of  that  State  toor- 
caniie  a  oonntj  in  any  manner  It  sees  lit,  and  to 
validate  bjr  reoognltkm  any  organtsation  atrady 
existing,  no  matter  how  frandulaot  the 
Inss  therefor  have  been* 

a.  When  a  Legislatoze  hasfnUpoirer  tocfcalt 
oorporatlonB,  its  Act,  feoognlzlnff  as  vattd  a  di 
facto  corporation,  wtiether  private  or  wmilnfpa/. 
operates  to  oure  aU  deCeotsin  atapa  i6adfa«  op  Is 
the  organisation,  and  makes  a  ds/Mrt  out  of  what 
before  was  only  a  de  facto  oorporatkm. 

a  When  both  the  legislative  and  eiewiUfe  d^ 
partments  of  a  State  give  notice  to  the  worid  that 
a  oonnigr  within  the  territorial  limits  of  the  Staia 
has  been  duly  organised  and  exists  wiUi  fnu  power 
of  contnusting,  a  purchaser  oan  in  open  oMskil 
safely  pnrohase  the  seonrities  of  sooli  ooimty. 

4.  The  debts  of  a  oounty*  oontxaotod  dnriag  a 
valid  oiganiaatfon,  remain  the  obHgatlona  of  Ihi 
oonnigr,  although  fOr  a  time  the  ofganlaatfoe  bt 
abandoned  and  there  be  no  oflloecs  to  be  tmetei 
by  theproceaiof  the  courts. 

a.  The  reoital  in  the  hood  of  a  oounty  wUeS 
shows  a  oomplianoe  in  all  substantial  reapcctiwlft 
the  Statute  giving  authority  .to  iasoe  the  boadi^ 
makeathe  bond  valid  in  the  handaof  a  hooalMt 
holder. 

5.  The  offlolal  oertlfloate  of  the  auditor  of  ikt 
State  that  the  bonda  had  been  regularly  and  tagaBr 
issued,  that  the  signatures  were  genuine  and  fhtf 
the  bonds  had  been  duly  tegisteied  tn  his  oAet  Id 
accord  wttn  the  Act  of  the  LegMatne  ol 
March  8, 1878,  estops  the  County. 

T.  The  recitals  are  suflloient  although  the  partis 
nlar  bridge,  for  the  bunding  of  which  tiie  boodi 
were  to  be  issued,  is  not  spedfled;  a  fun  and  niD* 
ute  detail  of  all  the  proceedings  is  not  easaotiil  Is 
the  validity  of  a  recital. 

KOTB.— ^  to  munlefpal  hovMbOKlfbeCad  by  eksafi 
in  the  rvUno  of  the  hiffiteet  cowt  ef  a  SiaU,  erh 
change  en  the  Ooiufifution^  see  tioCs  to  mtotaeO  r. 
BurUngton,  Bk.  IS,  p.  360. 

Am  to  neootiabUttu  of  raUroad  bonds,  see  waU  to 
White  V.  Vermont  ft  M.  B.  Oo.  Bk.  IS,  p.  fB. 

Am  to  miCtt  on  coupons  detached  from  hondi.  em 
note  to  Kenosha  V.  Lamson,  Bk.l8i,p.nB^ 

Am  to  overdue  eoupoiiM;  riiflUe  of  hoiden  et*  il^ 
0/,  on  bonds  to  utMeh  they  are  ottacaed,— seaaflCito 
Texas  v.  White,  Bk.  19,  p.  888. 

Am  to  mandamue  to  compel  city,  toisn  or  coantyt* 
leeytaxto  vay  hcndeorintereet  on  bonds,— see  mO 
to  Davenport  V.  U.  S.  Bk.  18,  p.  TM. 

Ae  to  reeUcHe  in  negotiaNs  bonde  or  seeiirMA  0 
eoidenu  of  the  fact  recited^  and  ae  an  tatoppelr^ 
note  to  Mercer  Oounty  v.  Hackett,  Bk.  IT,  p.  UL 

Am  to  munio^pol  honde^  reterenee  to  etahOe  #!,-«• 
noes  to  Ogden  v.  Daviesi  Oounty*  Bk.  SB,  pw  Mb 

lit  cs. 
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&  Tbe  Act  ot  February  29, 186S,  gare  the  County 
the  power  to  borrow  money  for  the  ereotion  of 
county  buildings  and  lasue  bonds  therefor. 

[No.  1022.] 
8iAmUtedJan.  7. 1890.   Decided  Jan.  M7. 2890. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  review  a 
tidfrnent  in  faror  of  plaintiff  on  coupons  of 
DoooB  of  tbe  County  of  Comanche,  Kansas,  is- 
ioed  for  county  and  bridge  purposes.  Jfflrmed. 

Tbe  facts  are  stated  in  the  opinion.        ^ 

Opinion  below,  85  Fed.  Rep.  848. 

Mmn.  B.  C.  Cleaaaiui  and  A.  H.  Smith, 
fbrplaintiff  in  error: 

KVen  in  tbe  hands  of  a  bona  fide  bolder,  and 
notwtthstanding  tbe  auditor's  oertifk^xite  of  reg- 
toation,  tbe  bonds  are  Toid,  without  regani 
to  the  question  of  the  organisation  of  tbe 
Ooanty. 

Buridngian  Tup.  t.  BeaOey,  U  U.  8.  810  (34: 
181);  (kbams  t.  AiamM  County,  106  U.  S.  181 
07: 129);  Lmrii  t.  Sharman  Oo.  Cornn.  1  Mo- 
Otaiy,  877;  Doty  t.  Blkbrn.  11  Kan.  20»-218; 
Btdiindsat  Behocl  Dist.  y.  Stone  JW  U.  8. 188, 
188, 187  (27: 80,  91);  Seipio  t.  Wright,  101  U. 

8. 865  (85: 1087);  T^MjMem  T.  Am'ntf,  108  U.  a 
806-810  (86: 612,61$;  Dixon  County  y.JField.  Ill 
U.  a  98  (88: 868);  KiUgenberger  r.lAbordem,  121 
U.  a  17»-177  (Wh  911,  91^1 

Tile  bonds  are  open  to  proof  of  tbe  actual 
fMlB  and  are  therefore  Toia.  No  purchaser  ct 
otherwise  negotiable  peper  payable  upon  its 

fMe'*to orbemr,"  can  enjoy  uielaw 

inerdianfs  protection. 

Eogara  ▼.  Latham,  L.  R  8  Q.  B.  IMt.  648; 
J^ttMi  ▼.  Clark,  L.  R  26  Cb.  Div.  257;  Batch 
▼.  finriw,  2  8ma]e  A  Q.  147.  152;  U^ler  ▼. 
Gnat  Indian  Ben.  RCo.A  DeQ.  &  J.  569, 574; 
Toledo  UTat.  Bk.  t.  PcTtcr  Townehip,  110  U. 
a  608  (28:  258);  Buchanan  T.  LitehMd,  102 
U.  a  278  (26: 188);  Bieedl  t.  SpHng  VaUey 
Timnthip,  110  U.  8. 162  (28: 105). 

The  bonds  were  not  issued  by  the  plaintilf  in 
Qfior. 

Stater. SOian,  21  Kan.  207;  8ta;tB t.  8tef)ene, 
31  Kan.  210;  MeCture  ▼.  Cxford  Townehip,  94 
U.  a  429  (24:129):  State  t.  Ford  County.  12 
Kan.  441-446;  BarHey  y.  Leeee  Comre.  98  U.  8. 
258  (28:898);  IT.  S.  Y.Heth,  7  U.  8.  8  Crancb. 
»M18  (2:479,  488);  Chew  Bcong  v.  U.  S.  112 
U.  a  686-559  (28:770,  771);  Murray  t.  Gibeon, 
M  U.  a  15  How.  421-428  (14;  755,  756);  dfo- 
Bwen  T.  Den,  65  U.  8.  24  How.  242-244  (16: 
872);  Harvey  v.  Th/ler,  69  U.  a  2  WaU.  828-847 
07:871,  mil  ScSin  Y.Watereon,  84  U.  a  17 
Waa  m--m  ei:787,  788). 

ifr*.  Vf*  H.  Boflsinstom^or  defendant  in 
emir: 

Tlie  whole  power  of  organising  new  ooun- 
te  bdonn  in  this  8tate  to  tbe  Legislature. 
Tiie  liMuIature  has  cured  defects  by  reoogniz- 
uigtheDounty. 

Beach  y.  Leahy,  11  Kan.  28;  Borton  y.  Buck, 
8  Kan.  808;  Leatenworth  County  y.  State,  5 
Ktn.  miStaU  ▼.  Fml  County,  12  Kan.  445; 
State  Y.SiUon,  21  Kan.  2O7;|iSto<0  t.  Pawnee 
Comiiy,  12  Kan.  426. 

Tbe  bonds  redte  that  fb^y  were  issued  in 
ooDfotmity  to  law,  and  as  between  Uie  County 
tod  a  bona  fide  holder  no  question  iuTolving 
Jte  ioflnnity  of  the  securi^  can  be  raised. 

Jekneon  Ckmnty  Y.  January,  HTJ.  8.  i^(24: 

itiu.a 


'  110);  Knox  County  v.  AepinwaU,  62  U.  8.  21 
How.  589  (16: 208);  Biseeli  ▼.  Jeffereontille,  65 
U.  8.  24  How.  287  (10: 664);  Marey  v.  Ctwego, 
92  U:  8.  687  (28: 748);  Coloma  v.  Eavee,  93  U. 
8.  484  (28:579);  Moran  v.  Miami  County,  67 
U.  8.  2  Black,  782  (17: 847);  Mercer  County  y. 
Eackctt,  68  U.  a  1  Wall.  88(17:548);  Jfar»Aaa 
County  ▼.  Sehenek,  72  U.  8.  5  Wall.  784  (18: 
559);  Myer  v.  Muecatine,  68  U.  8.  1  Wall.  884 
(17: 564);  Von  Uostrup  y.  Madieon,  68  U.  S.  1 
Waa  291  (17:  538);  St,  Joeeph  Townehip  y. 
Bogere,  88  tJ.  8.  16  Wall.  644  (21: 828);  ffurr^ 
boldt  Townehip  y.  Long,  92  U.  8.  642  (28: 752); 
BoborU  v.  BoUee,  101  U.  8. 119  (25: 880);  Brooh- 
lyn  T.  jBtna  Lffelne,  Co.  99  U.  8.  862  035:416); 
Bock  Creek  Two.  y.  Strong,  96  U.  a  271  (24: 
815);  Venice  y.  Murdock.  92  U.  8.  494  (28: 588); 
Converee  y.  Fort  ScoU,  92  U.  8.  508  (28: 621); 
Burlington  ly^f.  y.  BeaOey,  94  U.  8.  810  (24: 
1^1);  Leatenworth  County  y.  Bamee,  94  U.  8.  70 
Oi:  68);  Johneon  County  y.  Thayer,  94  U.  8. 
681  (24: 188);  Marion  County  y.  Clark,  94  U. 
8.  278  (24: 59):  Baet  Lincoln  r.  Davenport,  94 
U.  8.  801  @1:822);  Clay  County  v.Savinga 
Sooichf,  104  U.  a  679  (26: 856);  Nock  y.  Bour- 
ban  amntu,99  U.  8.  686  (25:491);  L^one  y. 
Muneon,  99  U.  8. 684  (25: 451);  Crleane  t.  Pta^, 
99  U.  a  676  (25:  404);  Lynde  y.  Winnebaga 
County,  88X7.  8. 16  WaU.  6  (21 :  272);  ir<nrat». 
waga  t.  AyUng,  99  U.  8. 112(25:470);  Calhoun 
County  Y.  GMrada,  99  U.  8.  214  (25:  410); 
Wileon  y.  Salamanca  7Vm>.  99  U.  a  499  (25: 
880);  J>ouglai  County  Y.BoUee,  94 U.  a  104(24: 
46). 

Mr.  Juetice  Brewer  delivered  the  opinion 
of  the  court: 

This  is  an  action  on  ooupons.  There  were 
three  classes  of  bonds,  namely,  oourt-house^ 
bridge  and  curren^expense  bonds.  The  cir- 
cuit court  held  the  latter  void,  the  others  yalid, 
and  judgment  was  rendered  accordingly.  Leu>i$ 
Y.  Comanche  County,  85  Fed.  Rep.  848.  The 
County  alleges  error.  Our  inquiry,  therefore, 
is  limited  to  the  bridge  and  court-house  bonds. 

The  first  and  principal  contention  of  the 
plainti£P  in  error  is  that  at  the  time  of  the  issue 
of  these  bonds  there  was  no  valid  county  or* 
ganization,  no  corporate  entity  capable  of  con- 
tracting; that  the  pretended  organization  in  1878 
was  fraudulent  and  void,  and  shortly  thereafter 
abandoned,  tbe  County  remaining  unorganized 
until  1885,  when,upon  memorial  presented  and 
census  taken,  it  was  organized  anew  as  in  tbe 
case  of  an  unorganized  county. 

In  order  to  fully  understand  the  question 
here  presented  a  brief  retrospect  of  the  condi- 
tion, tbe  legislation  and  Judicial  decisions  of 
the  State  is  necessary. 

At  the  time  of  its  admission  Into  tbe  Union, 
in  1861,  tbe  settlements  were  confined  to  tbe 
eastern  portion  of  the  8tate,  tbe  west  being 
whoDv  unoccupied.  The  territory  of  tbe  8tate 
was  divided  into  oounties,  those  m  the  eastern 
portion  being  organized,  and  those  in  the  west- 
em  unorganized,  the  legislation  as  to  tbe  latter 
being  limited  to  tbe  matter  of  names  and  bound- 
aries. Of  course  there  were  no  courts  io  these 
unorganized  counties,  for  the  machinery  was 
wan&g;  there  were  no  county  buOdings,  coun- 
ty ofBcers  or  jurors.  8o  they  were  by  statute 
attached  to  the  organized  counties  for  judicial 
purposes.    It  was  foreseen  that  they  would,  in 
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Teyor  with  reference  to  this  mxrrej.  He  was 
the  regular  deputy  surveyor  for  this  district, 
haying  heen  appointed  more  than  ten  years 
prior  thereto,  vvhile  at  one  time  he  had  owned 
an  interest  in  the  grant,  he  had  more  than  ek'ht 
▼ears  before  the  survey  sold  and  conveyea  it 
for  a  full  consideration  to  his  brother,  and  from 
that  time  forward,  during  all  these  proceedings, 
was  without  any  interest  in  the  premises.  It 
is  true  that  during  these  years  Mr.  Hancock 
acted  as  the  general  a^ent  of  his  brother,  and 
that  is  an  the  jKround  there  is  to  suspect  wionff 
on  his  pni.  There  is  not  a  syllable  of  tesf 
mony  tbat  after  the  Secretary  bad  ordered  the 
new  siirfi^,  Mr.  Hancock  had  anything  to  do 
with  the  matter,  either  in  suggestion,  recom- 
mendation or  otherwise,  so  that  the  report  of 
the  suryeror-general  was  not  made  by  virtue 
of  anytimig  tnat  Hancock  had  said  or  done. 
The  exsmination  referred  to  by  the  surveyor- 

Ssneral  in  his  report  was  made  by  one  R.  0. 
opldns,  under  the  direction  of  the  surveyor- 
general,  a  person  who  was  at  the  time,  so  far 
as  the  tesumooy  discloses,  entirely  disinter- 
ested. 

It  is  tnie  there  is  testimony  furnished  by  Mr. 
Hopkins  himself  that  some  time  after  the  pat- 
[1971  ^^  ^^  ^''^^  issued  he  accepted  a  deed  of  a 
portion  of  this  grant  as  a  present  from  the  own- 
en— a  tract  which  he  subsequently  sold  for 
11,600.  Whatever  criticism  may  be  placed 
upon  tiie  acceptance  of  this  gift— a  gift  made 
long  after  his  relations  to  the  survey  had  ceased 
— ^it  certainly  does  not  establish  dereliction  in 
his  discharge  of  prior  official  duty. 

These  matters,  toother  with  the  failure  to 
publish  notice  in  the  nearest  paper,  are  aU  the 
evidences  of  f^ud  in  the  transaction.  Not 
only  are  they  not  "the  clear,  convincing  and 
unambiguous"  proofii  of  fraud  required  to  set 
aside  a  patent,  as  declared  by  this  court  in  the 
case  of  Colorado  Coal  diron  Company  v.  UniMl 
8tate$,  128  U.  B.  817  [81:  1861,  but  they  all 
combhied  create  nothing  more  than  a  suspicion. 
They  may  leave  a  doubt,  but  they  do  not  bring 
the  assurance  of  certain  wrong. 

Some  question  is  ma'^  as  to  the  correctness 
of  the  survey,  la  that  turns  as  a  questliOii  of 
'act  upon  what  is  meant  bv  the  exp.iessior: 
"Agua  Oaliente"  in  the  various  descriptions. 
Iflt  means  a  stream  known  as  Agua  C&Uente 
then  the  government  has  no  cause  to  challenge 
the  survey,  for  it  includes  less  than  was  really 
confirmeo,  but  if  it  means  a  district  of  country 
known  by  that  name  in  the  northwestern  por- 
tion of  the  San  Bernardino  randip,  a  neighbor- 
ing tract  then  the  survey  was  excessive.  If  it 
were  necessary  for  us  to  determine  this  ques- 
tion, we  think  the  evidence  in  the  case  indi- 
catea  that  the  stream  and  not  the  district  was 
intended,  but  it  is  not  the  province  of  this  court 
to  correct  a  mere  matter  of  survey  like  that. 
If  made  in  good  faith  and  unchallenged,  as  this 
has  been  for  over  fifteen  years,  whatever  doubts 
may  exist  as  to  its  correctness  must  be  resolved 
in  nvor  of  the  UUe  as  patented. 

We  see  no  error  in  the  decree,  and  itUaf" 
firmd.  .    , 

Mr.  JutHci  FMd  ^takea  no  part  hd  this  de- 
cision* 
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COMANCHE,  IN  THE  STATE 
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LtffdlaUoe  power  to  orffaniee  eountiei  in  Ednm$ 
'^Ad  reeoffnMngeorporati<m'--^outUifbond$f 
wkm  9aUd—ifrgani§ation  qf  Cbmiijy  neiiat§ 
in  eounip  bondt^  ^od  qf-^cniificaU  cfomdi' 
tor,  uhenettop$  the  Oounty—'roeiial,  uHen  mf* 
fioimtr^-powerqf  County  to  i9»u$hondM. 

1.  Amite  power  Is  deiesatedl^  the  OoDstltatloo 
of  Kansas  to  the  Lesrislatare  of  that  State  to  or- 
caniie  a  oomitj  tn  any  manner  ft  sees  At,  and  to 
validate  by  reoognition  any  organlwtfon  already 
existing,  no  matter  bow  frandulent  the  proceed 
Ings  therefor  have  been* 

SL  When  a  Legislators  hasfnU  power  to  create 
corporations,  its  Act,  reeognixiiig  as  valid  a  dt 
/oeto  oorporatlon«  whether  private  or  municipal, 
operates  to  oure  all  deCeots  In  stepe  kodlng  op  to 
the  organisation,  and  makes  a  ds/ieni  oat  of  whet 
before  was  only  a  ds/octo  corporation. 

8L  When  both  the  legislative  and  ezeootlve  de> 
partmenta  of  a  State  give  notioe  to  tin  world  that 
a  oonnty  within  the  territorial  limits  of  the  State 
has  been  duly  organised  and  exists  with  fuU  power 
of  oontraoting,  a  pnrohaser  oan  In  open  market 
aafely  porohaM  the  seoaritles  of  sooh  coonty. 

4.  The  debte  of  a  county,  oontraoted  dozing  a 
valid  organimtlon,  remain  the  obUgattoos  of  the 
oounty,  although  for  a  time  the  organlntion  be 
abandoned  and  there  be  no  oflloecs  to  be  reaohed 
by  theprooesB  of  the  courts. 

a.  The  redtal  In  the  hood  of  a  oounty  whiob 
shows  a  oomplianoe  in  all  aubstantlal  respects  with 
the  Statute  giving  authority  .to  issue  the  hoods, 
makes  the  bond  vaUd  In  the  hands  of  a  bona  fide 
holder. 

5.  The  oflldal  oertlfloate  of  the  auditor  of  the 
State  that  the  bonds  had  been  regulariy  and  legally 
IsBiMKl,  that  the  signatures  were  genuine  .and  that 
the  bonds  had  been  duly  registered  In  his  oAoe  te 
accord  witn  the  Act  of  the  Legislatare  ef 
March  8, 1878,  estops  the  Oounty. 

T.  The  reottals  are  sufficient  although  the  partly 
ular  bridge,  for  the  building  of  which  the  bonds 
were  to  be  issued,  is  not  specified:  a  full  and  min- 
ute detail  of  all  the  proceedings  Is  not  essential  to 
the  validity  of  a  reoitaL 

KoTB.^^  to  nitmfe^xiX  hondi  as  of  eeCttt  by  €hamg$ 
in  tht  niUng  ttf  the  highitl  cowt  of  a  BtaU,  or  hg 
e^oii00  4n  the  Ooiutiftition^  see  fioto  to  MltobeU  v. 
Burlington.  Bk.  IS,  p.  360. 

Am  to  negotidbiUty  of  raOroad  bonds,  see  note  to 
White  V.  Vermont  ft  M.  B.  Oo.  Bk.  IS,  p.  SB. 

Am  to  suits  on  coupons  delacfud  from  bonds,  see 
noU  to  Kenosha  V.  Lamson,  Bk.ia,  p.  TA. 

Am  to  ooerdus  eoupom;  riiaihU  of  hoUior$  of;  ofoOt 
of,  on  bonds  to  ¥iMeh  the/y  an  attocftsd,  see  note  to 
Texas  v.  White,  Bk.  19,  p.  88SL 

Am  to  mandamui  to  eomotH  efty,  teisii  or  ooimtg  te 
Unytaxtovay  bonds  or  intsrast  on  bonds,  ssenocs 
to  Davenport  v.  U.  S.  Bk.  IS,  p.  TM. 

Am  to  rsettols  in  nogotiaNe  bondi  or  seeurlMes,  es 
ooidonee  of  the  fact  recited,  and  oi  an  estoppel,— see 
note  to  Mercer  Oounty  v.  Haokett,  Bk.  17,  p.  SI& 

Am  to  munMpal  honde^  reftreneeto  MUUvU  In,— see 
note  to  Ogden  v,  Daviess  Oounty*  Bk.  SB,  pw  SHL 
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tloD  upon  wbich  this  recognition  may  act,  as 
was  held  in  State  r.  Fat^  County,  13  Kan, 
446;  and  in  this  case  it  appears  from  the  find- 
ings, as  well  as  from  the  testimony,  that  there 
was  such  de  facto  organization.    There  being 
this  de  facto  organization,  there  was  ample  rec- 
ognition hy  the  Legislature.    The  yery  matter 
appears  which,  in  State  y.  Stewne,  was,  by  the 
Supreme  Court  of  Kansas,  declared  a  legisla- 
tiye  recognition  sufficient  to  cure  all  defects; 
namely,  an  Act  detaching  the  County  from  an 
organized  county  to  which,  for  judicial  pur- 
poses, it  had  theretofore  been  attached,  and 
estabUshing  courts  therein.    This  Act  was  ap- 
proyed  March  9,  1874,  the  day  before  these 
bonds  were  signed.    But  this,  wbich,  by  the 
Supreme  Court  of  Kansas,  was  adjudged  alone 
sufficient,  is  not  all.    Chapter  24  of  the  General 
Statutes  of  1868,  creating  some  new  counties, 
diyided  the  State  into  seyenty-nine  counties, 
numbered,  named  and  described,  amonff  which 
was  the  unorganized  County  of  Comanche;  and 
proyided  that  no  county  should  be  entitled  to 
representation  in  the  Legislature^ufitil  it  should 
hay e  been  or^nized.     During  >.he  session  of 
1874,  the  session  immediately  c  jcceeding  this 
attempted  organization,  aptl  before  the  issue  of 
these  bonds,  A.  J.  Mo^ny  represented  Com- 
anche County  in  the  legislature,  taking  actiye 
part  in  its  proceedings,  yoting  for  senator,  in- 
troducing bills,  ancV  otherwise.    His  right  to  a 
aeat  was  challengpi],  examined  by  the  commit- 
tee on  elections, /and,  after  report  therefrom, 
be  was  admitted  and  acted  as  a  member  during 
the  entire  session.    Further  than  that,  this  or- 
ganization having  become  a  matter  of  discus- 
sion and  ch.^enge,  Uie  Legislature  passed  a 
loint  resolurtion,  which  recited  that  it  appears 
from  the  n^port  of  the  secretary  of  state  that 
there  w&fe  but  634  inhabitants  in  the  County 
of  Comsbiche,  and  from  the  report  of  the  audi- 
tor of  lihe  State  that  the  bonded  indebte^lneas 
of  ibg  County  was  $72,000;  that  the  interests 
ofttfe  people  and  the  honor  of  the  State  re- 
^wed  an  inyesligation;  and  directed  that  a 
Tmmittee  of  two  should  be  appointed,  one 
om  each  House,  who,  together  with  the  Attor- 
ey-Gkneral,  should  make  an  inyestigation  and 
report  to  the  succeeding  Legislature.    By  that 
report,  in  January,  1875,  the  character  of  the 
organization  was  disclosed,  and  from  tiiat  time 
on  the  County  was,  as  stated,  treated  as  an  un- 
I  organized  County  untQ  1886.    It  aJso  appears 
that  in  December,  1878,  not  only  was  a  mem- 
l  ber  of  the  Lej^lature  elected,  but,  in  addition, 
I  a  new  commissioner  and  a  new  country  clerk, 
in  the  places  of  those  temporarily  appointed  by 
he  goyemor.    There  thus  appears  ample  recog- 
ition,  on  the  part  of  the  Legislature,  of  the 
lidity  of  the  organization,  and,under  repeated 
judications,  its  yalidity  cannot  now  m  this 
llateral  way  be  chalhnged.    And  this  is  no 
,ere  technical  ruling.    It  rests  on  foundations 
substantial  justice.    It  is  true  that  the  pres- 
;  inhabitants  haye  been  wronged  by  the 
udulent  acts  of  these  conspirators  in  1878-74, 
~  it  is  a  hardship  for  them  to  be  bound  for 
ts  they  did  not  contract  and  from  which 
y  received  no  benefit;  but,  on  the  other 
id,  it  would  be  an  equal  hardship  to  the 
pla|intiff  to  lose  the  money  he  has  invested  in 
rities  placed  on  the  market,  whise  validity 
attested  to  the  fullest  extent  by  boUi  the 
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executive  and  legislative  departments  of  the 
State.  When  both  of  those  departments  give 
notice  to  the  world  that  a  county  within  the 
territorial  limits  of  the  State  has  been  duly  or- 
^nized  and  exists  with  full  power  of  contract- 
ing, can  it  be  that  a  purchaser  cannot  in  open 
market  safely  purohase  the  securities  of  that 
county?  Does  the  duty  rest  on  him  to  traverse 
the  limits  of  the  county  and  make  personal  in- 
spection of  the  number  of  the  inhabitants?  If 
any  wrong  has  been  done  to  the  County  through 
the  want  of  attention  on  the  paxi  of  the  state 
authorities,  equity  would  suggest  that  the  State 
should  bear  the  burden,  and  not  cast  il  upon 
an  innocent  party  residing  far  from  the  State 
and  acting  in  reliance  upon  what  it  has 
done. 

But  it  is  urged  that  whatever  may  be  said  as 
to  the  orj^ization  in  1878-74,  and  its  tempo- 
rary yalidity,  that  organization  was  in  1874 
abandoned,  the  County  deserted,  and  a  new  or- 
ganization made  in  1885,  and,  it  being  a  new 
organization,  there  is  no  responsibility  on  its 
part  for  debts  fraudulently  contracted  more 
than  a  decade  before,  by  a  .confessedly  fraud- 
ulent organization.  Why  should  honest  and 
industrious  citizens,  who  have  recently  moved 
into  hitherto  unoccupied  territory,  be  held  re- 
sponsible for  debts  fraudulently  contracted 
years  beforo  by  a  set  of  rascals  who  stopped 
but  for  a  day,  and  then  decamped  with  the  pro- 
ceeds of  their  rascality?  But  it  must  be  borne 
in  mind  that  the  County,  as  a  territorial  subdi- 
vision of  the  State,  has  been  in  existence  and 
unchallenged  for  more  than  a  score  of  years. 
It  matters  not  how  many  political  organizations 
there  may  have  been,  or  what  changes  in  the 
form  of  organization,  the  County  has  been  ever 
the  same,  and,  although  the  name  of  the  polit- 
ical community  given  by  the  statutes  is  the 
"Board  of  County  Commissioners"  of  the 
County,  it  is,  after  all,  the  County,  with  its 
property  and  population,  which  is  the  debtor. 
No  one  would  for  a  moment  suppose  that  when 
a  county  has  contracted  a  valid  obligation,  the 
fact,  if  It  could  be  made  to  appear,  that  all  its 
inhabitants  had  removed  and  their  places  been 
supplied  by  others,  would  affect  tnat  obligar 
tion.  There  has  been  no  subdivision  of  the 
original  territory:  no  addition  to  or  subtraction 
from  it.  The  only  change  has  been  in  the  con- 
tinuity of  political  organization,  and  that, 
neither  by  municipal  law  nor  the  law  of  nations, 
destroys  the  territorial  responsibility  for  legal 
obligations.  Even  a  change  in  form  does  not 
destroy  responsibility.  The  Republic  of 
France  recognizes  as  valid  ,the  debts  of  the 
Empire.  A  town  whose  growth  enables  it  to 
cast  off  its  village  organization  and  assume  the 
habiliments  of  a  city  continues  liable  for  all 
debts  theretofore  contracted.  And  so  the  debts 
of  a  county,  contracted  during  a  valid  organi- 
zation, remain  the  obligations  of  the  county, 
although  for  a  time  the  organization  be  aban- 
doned and  there  be  no  officers  to  be  reached  by 
the  process  of  the  courts.  State  v.  Hamilton, 
40  Kan.  828;  The  Sapphire,  78  U.  8.  11  Wall. 
164  [20: 12r[;  Broughton  v.  Peneacola,  98  U.  S. 
286  [28:  806] ;  Mount PleasarU  t.  Beekudth,  100 
U.  S.  514  [25:  699]. 

Passing  to  the  question  of  the  bonds  them- 
selves, the  first  to  De  considered  are  the  bridge 
bonds.    The  recital  is  in  these  words: 
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course  of  time,  become  occupied,  and  that  pro- 
TisioD  must  be  made  for  their  organization  as 
political  subdividons  of  the  State.  So,  by  the 
[200]  Constitution,  in  section  1  of  article  9,  power 
was  given  to  the  Legislature  in  these  words: 
"The  Legislature  shaSU  provide  for  orsanidng 
new  counties,  locating  counties  and  dianging 
county  lines." 

The  first  Legislature,  on  the  fourth  day  of 
June,  1861,  passed  an  Act  entitled  "An  Act 
Belating  to  the  Orfl;anization  of  New  Comities." 
This  was  amended  in  1872,  and  under  the  Act 
as  so  amended  the  County  of  Comanche  was  or- 

Snized.    Section  1  of  this  chapter  prescribes 
e  proceedings,  and  is  as  follows:         ^ 

"Section  1.  Section  1  of  an  Act  Relating  to 
the  Organization  of  New  Counties  Is  hereby 
amended  so  as  to  read:  Section  1.  When  there 
shall  be  presented  to  the  ffovemor  a  memorial, 
signed  by  forty  householders,  who  are  legal 
electors  of  the  State,  of  any  unorganized  coun- 
ty, showing  that  there  are  six  hundred  inhab- 
itants in  such  county,  and  praying  that  such 
county  may  be  organized,  accompanied  by  an 
affidavit  attached  to  such  memorial,  of  at  least 
three  householders  of  such  county,  showing 
that  the  signatures  to  such  memorial  are  the 
genuine  signatures  of  householders  of  such  un- 
organized county,  and  that  the  affiants  have 
reason  to  and  do  believe  that  there  are  rix  hun- 
dred inhabitants  in  such  county  as  stated  in  the 
memorial,  it  shall  be  tiie  duty  of  the  governor 
to  appoint  some  competent  person,  who  is  a 
bona  fide  resident  of  the  county,  to  take  the 
census  and  ascertain  the  number  of  bona  fide 
inhabitants  of  such  unorganized  county,  who 
shall,  after  being  duly  sworn  to  faithfully  dis- 
cbarge the  duties  of  his  office,  proceed  to  take 
the  census  of  such  county,  by  ascertainine  the 
name  and  age  of  each  of  the  bona  fide  inhabi- 
tants of  sucn  unorganized  county,  who  shall 
receive  for  services  rendered  under  this  section 
pay  at  the  rate  of  three  dollars  per  day,  from 
the  state  treasurer,  upon  an  itemized  account, 
verified  by  affidavit.  The  person  who  shall 
take  the  census  as  required  uiall  return  to  ti^e 
governor,  upon  appropriate  schedules,  the  cen- 
sus authorized  to  be  taken  herein,  certified  to 
be  correct  and  true,  and  if  it  appear  bv  such 
return  that  there  are  in  such  unorganizea  coun- 
ty at  least  six  hundred  bona  fide  inhabitants, 
he  shall  appoint  three  persons,  who  shall  be 
recommended  in  the  memorial  hereinbefore 
provided  for,  to  act  as  county  commissioners, 
and  a  proper  person  to  act  as  county  clerk,  to 
L^Olj  i^  recommended  in  like  manner  as  the  com- 
missioners, and  shall  designate  such  place  as 
he  may  select,  centrally  located,  as  a  temporary 
county  seat  for  such  county,  and  shall  commis- 
sion such  persons  as  such  officers,  and  declare 
such  place  the  temporary  county  seat  of  such 
county;  and  from  and  after  qualmcation  of  the 
officers  appointed  under  this  section,  the  said 
county  seat  shall  be  deemed  duly  organized." 

Obviously,  full  control  over  the  matter  of 
organization  of  new  counties  was,  by  the  con- 
stitutional iH!ovi8ion  quoted,  given  to  the  Leg- 
islature, as  was  held  by  the  Supreme  Court  of 
the  State  In  the  case  of  the  aUvte  v.  Pawnee 
County^  12  Kan.  426^  in  which  case  the  court 
aays: 
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"The  whole  power  of  oiganfanii^ 
ties  bek)n^  in  this  Stote  to  the  L^MafcoR.  Ii 
may  provide  for  their  organizatiovi  by  ceaerd 
laws  and  through  the  Interventioo  of  &  gor- 
emor,  or  of  any  other  officer,  agent,  eommis- 
sioner  or  person  Itmaychooee,  tx  ttinajdirBci- 
ly  organize  a  new  county  itself  bj  apeoal  Act 
The  provisions  of  article  12  of  theOootflituiioD 
have  no  application  to  oountiet  as  countiea 
See  Beach  v.  Leahy,  11  Kan.  2a.  It  may  or- 
ganize a  county  with  six  hundred  inbabitaais. 
or  any  other  number  more  or  less  than  six  boa- 
dred.  It  may  orjzanize  a  county  wheaewfi 
there  shall  be  a  sufficient  number  it  penons  to 
hold  the  county  offices,  and  the  Tieigialatpre 
may  provide  for  a  less  number  of  county  ofll- 
cers  than  the  usual  number.  See  Befiam  v. 
Buck,  8  Kan.;808;  Leaventeorth  CoufUm  v.  State, 
5  Kan.  688." 

In  the  fall  of  1878  proceedings  looUnc  to 
the  organization  of  Comanche  County  woe  had, 
which  were  in  form  in  full  compliance  with  the 
requirements  of  section  1,  above  quoted.  Tbest 
proceedings  closed,  as  required,  with  the  proc- 
lamation of  the  governor,  and  upon  the  face 
of  the  papers  was  presented  a  clear  case  of  a 
regular  and  valid  organization.  But  while 
these  proceedings  were  regular  on  their  faotr. 
the  agreed  statement  of  facts  i^ows  that  "lud 
organization  was  effected  solely  tot  purp(»» 
of  plunder  by  a  set  of  men  intending  to  secure 
a  de  facto  organization  and  issue  the  boodi  of 
said  County,  register  and  seU  them  to  distuii 
purchasers  ignorant  of  the  facts,  and  csridi 
the  schemers,  while  plundering  the  future  in- 
habitants and  taxpavers  of  the  Coun^;  aad  r^ 
upon  the  consummation  of  said  scheme,  in  tbi 
spring  or  early  summer  of  1874.  all  of  stid 
schemers,  together  with  those  who  were  the 
said  defaebo  officers  of  the  said  Coontf.  kf» 
said  County  and  never  returned,  and  saiaOiMin- 
ty  remained  withstJd  organization  totally  aban- 
doned until  in  Februarv,p885,when  said  Ooooty 
was,  upon  memorial  presented  and  oeoios 
taken,  organized  as  in  cases  of  unorgasised 
counties." 

If  these  were  all  the  facts,  a  very  interesting 
inquiry  would  arise  as  to  how  fsr  an  ccgsniBi* 
tion  fraudulent  in  fact  but  r^uUr  in  fona, 
and  duly  approved  by  the  executive,  coold  bind 
the  County  oy  an  i^e  of  bonds  prima  fsd^ 
valid,  and  passing  into  the  hands  ox  a  boot  fide 
holder.  But  that  inquiry  is  not  before  m 
The  ample  power  delegated  by  the  ConsUta- 
tion  to  the  Legislature  enabled  it  not  only  to 
organize  a  county  in  any  manner  it  saw  fit, 
but  also  to  validate  by  reo^^ition  any  orgsn- 
ization  already  existing,  no  matter  how  fraudu- 
lent the  proceedings  therefor  had  been. 

This  proposition  has  been  distinctiy  ruled  faj 
the  Supreme  Court  of  the  State.  See  tiie  case 
of  StateY.  JPcnonee  County,  in  12  Kan.  mnj/in; 
see  also  8taUY.  Stevene,  21  Ean.  210,  and  Bail 
V.  Hamilton,  40  Ean.  828. 

Nor  is  this  ruling  peculiar  to  the  toiisdictioD 
of  Kansas.  It  is  universally  affirmed  that  wbeo 
a  L^;islature  has  full  power  to  create  oorpon- 
tions,  its  Act  recognizing  as  valid  a  de  fe^ 
corporation,  whether  private  or  municipsl 
operates  to  cure  all  defects  in  steps  leading  ep 
to  the  orfi;anization  and  makes  a  dejure  out  of 
what  before  was  only  a  de  facto  corpoiatioo. 
It  is  true  that  there  must  be  a  d^  facto  organic 
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tfon  upon  which  this  reoognitioo  may  a^  as 
was  held  in  State  ▼.  Fmt  County.  Id  Kan. 
446;  and  In  this  case  it  appears  from  the  find- 
ings, at  well  as  from  the  testimony,  thai  there 
was  such  ds  facto  organization.  There  being 
this  de  facto  organization,  there  was  ample  rcc- 
ognition  hr  the  Legislature.  The  very  matter 
appears  which.  In  State  ▼.  8tevene,  was,  by  the 
Supreme  Court  of  Kansas,  declared  a  le^isla- 

rMMi     tLrt  recognition  sufficient  to  cure  all  defects; 

^  '  namely,  an  Act  detaching  the  County  from  an 
organized  county  to  which,  for  Judicial  pur- 
poses, it  had  theretofore  been  attached,  and 
establishing  courts  therein.  This  Act  was  ap- 
proved March  9,  1874.  the  day  before  these 
twnds  were  signed.  But  this,  which,  by  the 
Supreme  Court  of  Kansas,  was  adjudged  alone 
sufficient.  Is  not  all.  Chapter  24  of  the  Gkneral 
Statutes  of  1868,  creating  some  new  counties, 
diTided  the  State  into  seventy-nine  counties, 
numbered,  named  and  described,  amone  which 
was  the  unorganized  County  of  Comancoe;  and 
provided  that  no  county  should  be  entitled  to 
representation  in  the  Legislature  until  it  should 
have  been  orsanized.  During  ^e  session  of 
1874,  the  session  immediately  f  jcceeding  this 
attempted  organization,  and  before  the  issue  of 
these  bonds,  A.  J.  Mo  wry  represented  Com- 
anche County  in  the  Legislature,  taking  active 
part  in  its  proceedings,  voting  for  senator,  in- 
troducing bills,  and  otherwise.  His  right  to  a 
aeat  was  challenged,  examined  by  the  commit- 
tee on  elections,  and,  after  report  therefrom, 
he  was  admitted  and  acted  as  a  member  during 
the  entire  session.  Further  than  that,  this  or- 
nnization  having  become  a  matter  of  discus- 
Son  and  challenge,  the  Legislature  passed  a 
Joint  resolution,  which  recited  that  it  appears 
from  the  report  of  the  secretary  of  state  that 
there  were  but  684  inhabitants  in  the  County 
of  Comanche,  and  from  the  report  of  the  audi- 
tor of  the  State  that  the  bonded  indebteflness 
of  the  County  was  $72,000;  that  the  interests 
of  the  people  and  the  honor  of  the  State  re- 
quired an  inyesiigation:  and  directed  that  a 
comndttee  of  two  should  be  appointed,  one 
from  each  House,  who,  together  with  the  Attor- 
ney-General, should  make  an  investigation  and 
report  to  the  succeeding  Leffislature.  By  that 
report,  in  January.  1876,  the  character  of  the 
organization  was  oiscloied,  and  from  that  time 
on  the  County  was,  as  stated,  treated  as  an  un- 
organized County  until  1885.  It  also  appears 
that  in  December,  1878.  not  only  was  a  mem- 
ber of  the  Legislatore  elected,  but,  in  addition, 
a  new  oomm&sioner  and  a  new  county  derk, 
in  the  places  of  those  temporarily  appointed  by 
the  governor.  There  thus  appears  ample  recog- 
nition, on  tbe  part  of  the  Legislature,  of  the 
yalidi^  of  the  organization,  ana,under  repeated 
adjudications,  its  validity  cannot  now  in  this 
ooflateral  way  be  chaU  mged.    And  this  is  no 

rfQ4]  mere  technidil  ruling.  It  rests  on  foundations 
of  substantial  Justice.  It  Is  true  that  the  pres- 
ent inhabitants  have  been  wronged  by  the 
fraudulent  acta  of  Uiese  conspirators  in  1878-74, 
and  it  is  a  hardship  for  them  to  be  bound  for 
debts  they  dkl  not  contract  and  from  which 
they  received  no  benefit;  but,  on  the  other 
hanid,  it  would  be  an  equal  hardship  to  the 
plaintiff  to  lose  the  money  he  has  invested  in 
■ecurities  placed  on  the  market,  whise  validity 
was  attested  to  the  fullest  extent  by  both  the 
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executive  and  legislative  departments  of  the 
State.  When  both  of  those  departmenU  give 
notice  to  the  world  that  a  county  within  the 
territorial  limito  of  the  State  has  been  duly  or- 
ganized and  existo  with  full  power  of  contract- 
ing, can  it  be  that  a  purdiaser  cannot  in  open 
market  safely  purchase  the  securities  of  tnat 
county?  Does  the  duty  rest  on  him  to  traverse 
the  limita  of  the  county  and  make  personal  in- 
spection of  tbe  number  of  the  inhabitanto?  If 
any  wrong  has  been  done  to  the  County  through 
the  want  of  attention  on  the  part  of  the  state 
suthorities,  equity  would  suggest  that  the  State 
should  bear  the  burden,  and  not  cast  it  upon 
an  innocent  party  residing  far  from  the  State 
and  acting  in  reliance  upon  what  it  has 
done. 

But  it  is  urged  that  whatever  may  be  said  as 
to  the  organi^tion  in  1878-74,  and  ita  tempo- 
rary validity,  that  organization  was  in  1874 
abandoned,  the  County  deserted,  and  a  new  or- 
ganization msde  in  lo85,  and,  it  being  a  new 
organization,  there  is  no  responsibility  on  ita 
part  for  debta  fraudulently  contracted  more 
than  a  decade  before,  by  a  .confessedly  fraud- 
ulent organization.  Why  should  honest  and 
industrious  citizens,  who  have  recently  moved 
into  hitherto  unoccupied  territory,  be  held  re- 
sponsible for  debts  fraudulently  contracted 
years  before  by  a  set  of  rascals  who  stopped 
but  for  a  dav,  and  then  decamped  with  the  pro- 
ceeds of  their  rascality?  But  it  must  be  borne 
in  mind  that  the  Coun^,  as  a  territorial  subdi- 
vision of  the  State,  has  been  In  existence  and 
unchallenged  for  more  than  a  score  of  years. 
It  matters  not  how  many  political  organizations 
there  may  have  been,  or  what  changes  in  the 
form  of  organization,  the  County  has  been  ever 
the  same,  and,  although  the  name  of  the  pollt- 
iosl  community  given  by  the  statutes  Is  the 
''Board  of  County  Commissioners^  of  the 
County,  it  Is,  after  all,  the  County,  with  Ita 
property  and  population,  which  is  the  debtor. 
No  one  would  for  a  moment  suppose  that  when 
a  county  has  contracted  a  valid  obligation,  tbe 
fact,  if  It  could  be  made  to  appear,  that  all  ita 
inhabltanta  had  removed  and  tiieir  places  been 
supplied  by  others,  would  affect  that  obliga- 
tion. There  has  been  no  subdivision  of  the 
original  territory;  no  addition  to  or  subtraction 
from  it  The  only  change  baa  been  in  the  con- 
tinuity of  political  organization,  and  that, 
neither  I7  municipal  law  nor  the  law  of  natkma, 
destroys  the  territorial  responslhility  for  l^gal 
obligations.  Bven  a  change  in  form  does  not 
destroy  responsibility.  ^The  Republic  of 
France  recognizes  at  valid  ,the  debta  of  the 
Empfae.  A  town  whoae  growth  enables  it  lo 
cast  off  ita  village  organization  and  assume  the 
habHimenta  c^  a  d^  oonthraea  liable  for  all 
debta  theretofore  contracted.  And  so  the  debta 
of  a  ooun^,  contracted  during  a  valid  organi- 
zation, remain  the  obligations  of  tbe  county, 
althoc^  for  a  time  the  organization  be  aban- 
doned and  then  be  no  olBcers  to  be  reached  by 
the  process  of  the  oourta.  State  y.  Hdmiltoi^ 
40  &n.  828:  The  Sappkire.  78  U.  a  11  WalL 
164  [20: 1271;  BrouffhUm  y.  Petmuiota,  98  U.  & 
266  [28:  8961;  MouniPUaeatU  y.  BeekwM,  100 
U.  B.  614  r»:  600]. 

Passing  to  the  ouestlon  of  the  bonds  them- 
selves, the  first  to  be  considered  are  the  bridge 
bonds.    The  redtal  Is  In  these  words: 

MY 
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"This  boDd  Is  executed  and  issued  in  pursu- 
ance of  and  in  accordance  with  an  Act  of  the 
Legislature  of  the  State  of  Kansas,  entitled 
'An  Act  to  Authorize  Counties,  Incorporated 
Cities  and  Municipal  Townships  to  Issue  Bonds 
for  the  Purpose  of  Building  Bridges,  Aiding  in 
the  Construction  of  Railroads,  Water-Power  or 
Other  Works  of  Internal  Improvement,  and 
Providing  for  the  Registration  of  Such  Bonds, 
the  Regi&ation  of  Other  Bonds,  and  the  Re- 
pealing of  All  Laws  in  Conflict  Therewith  ' 
approved  March  2,  1872,  and  also  in  accord* 
ance  with  the  vote  of  a  majority  of  the  qual- 
ified electors  of  said  County  of  Comanche,  at  a 
special  election  duly  and  regularlv  held  there- 
for on  the  81st  day  of  January,  1884." 

The  Act  referred  to  therein  gave  to  counties 
[206]  full  power  to  issue  bonds  for  the  buildlne  of 
bridges  and  prescribed  the  proceedings,  includ- 
ing therein  a  vote  of  the  people,  essential  to  the 
vesthig  of  authority  in  the  county  commission- 
ers. The  recital  that  the  bond  was  executed 
and  issued  in  pursuance  of  and  in  accordance 
with  that  Act,  and  also  in  accordance  with  the 
vote  of  Uie  majority  of  the  qualified  electors.  Is, 
within  repeated  rulings  of  this  court,  sufficient 
to  validate  the  bonds  in  the  hands  of  a  bona 
fide  holder.  It  shows,  In  the  language  of  Jti- 
dependent  School DiMriet  v.  8tane,mJJ.  S.  188 
[vl:  90],  "a  compliance  In  all  substantial  re- 
spects with  the  Statute  giving  authority  to  is- 
sue the  bonds,"  and  does  not  come  within  the 
Ibnitations  noticed  in  that  case.  Further  than 
that,  the  bonds  are  indorsed  with  the  otfidal 
certificate  of  the  auditor  of  the  State  that  the 
bonds  had  been  regularly  and  legally  issued, 
ttiat  the  signatures  were  genuine  and  that  the 
bonds  had  been  duly  regutered  in  his  office  in 
accordance  with  the  Act  of  the  Legislature  of 
March  2, 1872.  Inasmuch  as  these  bonos  were 
issued  ^ter  the  Act  of  1872  went  Into  effect, 
they  fall  within  the  decision  in  the  ease  of 
Lewie  t.  Barbour  County,  106  U.  6.  789  [26: 
998],  rather  than  within  that  in  the  case  of 
BieeeU  t.  Spring  VaOey  ToumeMp,  110  U.  S. 
162  [28: 1051,  as  to  the  conclusiveness  of  the 
certificate  of  the  auditor. 

The  suggestion  that  the  recitals  are  not  suffi- 
cient because  the  particular  bridge,  for  the 
building  of  which  the  bonds  were  to  be  issued, 
is  not  specified,  carries  no  weight  Power  Is 
ffiven  by  the  first  section  of  the  Act  of  1872  to 
nsiie  bonds  for  building  bridges,  and  while  the 
subsequent  sections  providing  for  a  vote  and 
other  preliminaries  seem  to  a>ntemp1ate  that  a 
particular  bridge  should  be  the  subject  of  con- 
sideration, yet  it  has  never  been  held  bv  this 
court,  and  ou^t  not  to  be,  that  a  full  and 
minute  detafl  ^  all  the  proceedings  is  essential 
to  the  validity  of  a  recital.  The  main  thins  Is 
that  the  County  has  promised  to  pay,  and  that 
the  people  by  their  vole  have  authorized  such 
a  promise  for  one  of  the  purposes  for  which, 
under  the  Statute,  thev  may  bind  themselves. 

The  other  series  of  bonds  is  what  Is  known 
as  "ooort-house  bonds,"  so  named  on  the  face 
r207]  of  the  bonds  themsdves.  The  redtal  in  this 
bond  Is  as  follows:  "This  bond  Is  executed 
and  Issued  for  the  purpose  of  erecting  county 
boildtngs  in  porsuance  of  and  In  accordance 
with  an  Act  of  the  Legislature  of  the  State  of 
Kanau,  entited,  'An  Act  Relating  to  Countiss 


and  County  Officers,'  approved  February  29, 
1868,  and  ^An  Act  to  Authorize  Counties,'" 
etc.,  recitine  the  title  of  the  Act  referred  to  in 
the  bridge  Donds,  as  well  as  a  vote  similar 
thereto.  On  the  back  of  each  bond  appears  the 
auditor's  certificate,  as  in  the  bridge  bonds. 

But  it  is  insisted  that  county  miildinss  are 
not  works  of  internal  improvement  witmn  the 
meaning  of  the  Act  last  referred  to.  Be  that 
as  it  may — and  it  Is  unnecessary  to  decide  this 
question,  although  In  considering  it  reference 
may  well  be  had  to  the  opinion  of  the  Supreme 
Court  of  Kansas  In  the  case  of  Leawnwortk 
County  V.  Miller,  7  Kan.  479— the  Act  first  re> 
ferred  to,  the  Act  of  February  29,  1868,  gave 
ample  authority.  That  Act,  section  16.  pro- 
vides: "The  Board  of  County  Commissioners 
of  each  county  lOiall  have  power,  at  any  meet- 
ing: .  .  .  Fourth,  ,  ,  .  to  borrow,  upon  the 
didit  of  the  county,  a  eum  sufficient  for  the 
erection  of  county  buildingB,  or  to  meet  the 
current  expenses  of  the  ooun^  in  case  of  n 
defidt  in  the  county  revenue." 

Prior  to  the  issue  of  these  bonds  the  Supreme 
Court  of  the  State  had  held,  in  the  case  of 
Doty  V.  EOebree,  11  Kan.  209,  that  the  power 
to  borrow  money  carries  with  It  the  power  to 
issue  the  ordinary  evidences  and  security  of  a 
loan,  and,  among  them,  county  bonds.  So 
that,  by  that  Act,  the  County  had  power  to 
borrow  money  for  the  erection  of  county  build* 
ings  and  issue  bonds  theretpr.  There  Is  no 
force  in  the  suggestion  thatN|he  purpose  ez- 
pressed  in  the  redtal  is  that  of  vecting  coontj 
buildings,  instead  of  borrowing\poney  for  tM 
erection  of  county  buildings.  A^ 
ment  of  the  purpose,  with  direct^ 
the  Act  ffranttng  authority,  and  a 
the  bond  is  issued  In  pursuance  of 
cordance  with  the  Act,  Is  sufficient, 
of  Beipio  v.  Wright,  101  U.  S.  665  . 
rested  entirely  on  the  fact  of  the  unifo! 
continuous  ruling  on  the  part  of  the  h^ 
court  in  the  State  of  New  York,  In  whicTl 
bonds  were  issued,  and  was  &  case  arising^ 
tween  a  munidpality  and  a  purchaser  who  tc 
with  notice  of  Uie  manner  in  which  the  bonc^ 
had  been  disposed  of.  So  that  tiiJs  cannot  be 
considered  an  authority  in  the  case  before  us. 

Iliese  are  all  the  matters  we  deem  necessary 
to  notice,  and,  there  appearing  no  error  in  tte 
ruling  of  the  Clrcuit^Conrt,  ite  Judgment  ie  q^ 
firmed. 


8.  GRANVILLE  BBAL8,  ^ppi., 

e. 

THB  ILLINOIS,  MISSOURI  AND 
RAILROAD  COMPANY  m  al. 

CBee  8.  OL  Beporter^  •d.SBO-MU 

AUegatione  in  pieae,  when  admitted  to  be 
ewom  anewere  ae  eeidenee^-bondholden, 

Kon.— JBgiiM|i>-iiiori  than  one  wttmem 
toovereomeewomanewer;  a/newer  of  defendanti 
fUdU evidence.  See  note  to  Hnghes  v.  Blake, 
6»p.30B. 

ParHee  nteemary.  In  eqfuUy^wanl  of;  when  a 
fenee;   when  obieetkm  to  he  made.  See  notm\ 
Morgan  v.  M  orftn,  Bk.  4»  p.  UM,  and 
Bev^ley,  Bk.  6»  p.  ST. 
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L  Where  the  fkUOntliri  repUoetlon  !■  onlj  to  *Hhe 
eoewen**  of  the  three  defendant  oorpoimttone, 
end  not  to  their  fdeea,  atthoogh  each  of  them  had 
tied  a  vlea,  and  the  only  anawen  In  the  oauee 
wen  thoae  tiled  bjr  two  of  them  In  aupport  of 
their  pleaa,  and  no  prooCiare  taken,  and  the  ease 
li  eat  down  for  hearing  upon  the  till  and  pleaa, 
thefaoti  aUeged  hy  the  defisndanti  In  their  pleaa 
aie  admitted  to  he  tme. 

&  If  the  repUoatloQli  treated  aa  taking  larae  on 
the  plem  aa  well  aa  on  the  anawen,  and  the  ease 
waaaobmlttednpon  the  hlU,  plena,  anawen  and 
repUoatlon,  the  flMla  reUed  upon  hj  def endanti 
I  prored  hy  the  awom  aniwera,  ao  far  aa  they 
lemMMMhre  to  the  hUl*  when  the  plaintiff 


&  WhenaA)rm«  Jodgment  waaieodend  hy  a 
oourt  of  oompetent  joriedlotlon,  to  whloh  the 
Railroad  Oompany  that  inued  the  bonda.  and  the 
aarrlTtng  tmatee  under  the  mortgage  made  to 
aeonn  the  bonda.  wen  made  partlei,the  bond- 
hoUen,  being  npreeented  by  the  truatee,  an 
bound  by  the  deomoanoeUng  and  •w^wtHny  the 


ulntty  obtained. 

L  When  the  bin  aOegea  that  that  daonewaa  ob- 
tained by  fraud  and  ooUuiloii,  and  the  pleaa  and 
anawen,  under  oath,  deny  the  fmud  and  ooUuekm 
eharged,  and  anr  a  punhen  of  the  piopeiti  in 
good  fhlth,  for  Talnable  oonaldention  and  with- 
out knowledge  or  notlee  of  any  fraud  In  obtain* 
ing  the  decree,  then  aTermentt,  being  leiponalTe 
to  the  allegatlonf  of  the  bill,  an  oonolnelTe  in 
IhTor  of  the  defendant  and  againat  the  plaintifni 
elalm,  no  pnoDi  in  the  can  harlng  been  taken. 

[No.  lllj 

AfiUtdJmtk  26.  lf.JS90.  IMtUtFkb.  $,  1890. 

APPEAL  from  a  decree  of  the  Oliciiit  Court 
of  the  United  Btatea  for  the  Eastern  Dia- 
trlet  of  Mitaouri  dIamitgiDg  a  suit  in  equi^ 
brought  to  declare>  mortgage  and  bonds  Talid, 
and  to  applj  the  mortgaged  properQrto  the 
pgjrment  of  the  bonds,  ana  for  fimh«r  raUel 

Opinion  below^  87  Fled.  Rep.  78« 

Statement  bj  Mr.  J%uUc$  Orftjt 
This  was  a  suit  in  equity  by  Beals,  a  dtiaen 
of  tKew  York,  against  the  Illinois,  IDssoori 
and  Tezaa  RauwaT  Oompany,  the  Cape  Girar 
deao  and  State  line  Railroad  and  the  Cape 
Oirardoau  Soothwestem  Raflwaj  Oompanr, 
an  three  corporations  of  Missouri,  and  Thfle- 
Bins  and  Blow,  trustees  of  the  Cape  Girardeau 
and  State  line  Raihroad,'and  Fletcher,  all  three 
eitlaensof  Missouri. 

The  amended  bOl  (which  was  the  onYr  one 
fopM  in  the  transcript  of  the  noord)  alleged 
that  in  April,  1871.  the  Cape  Girardeau  and 
Slate  line  Railroaa,  pursuant  to  a  contract 
with  Fletcher,  executed  a  deed  couT^ying  all 
Ha  property  and  franchises  in  its  road,  as  then 
existing  or  afterwarda  to  be  constructed,  from 
the  ahore  of  the  Mksissippi  River  in  the  Ci^ 
of  Cape  Girardeau  in  the  SUte  of  Missouri  to 
the  boundary  line  between  the  States  of  Mis- 
•onri  and  Arkansas,  to  Thflenius  and  Blow  in 
trust,  and  directing  them  as  trustees  and  Thl- 
leniiiB,  the  president  of  that  Company,  to  Join 
with  the  Illinois,  Missouri  and  Texas  Railway 
Company  (which  had  been  organlaed  under 


the  Cteneral  Laws  of  Missouri  for  the  purpose 
of  completing  the  road)  in  the  execution  of  a 
mortgage  of  all  the  said  property  and  fran- 
chises to  secure  the  payment  of  bonds  issued 
l^  the  last-named  Company;  that  in  May.  1871, 
such  a  mortgage,  afterwards  duly  recorded, 
was  executed  by  those  two  Companies  and  by 
Thilenios  and  Blow,  trustees  as  aforesaid,  to- 
Winston  and  Hoadley  in  trust  to  secure  the 
payment  of  1,500  bonds  of  $1,000  each  of  tbe- 
Company  last  named,  which  were  afterwarda 
Issued;  that  the  plaintiif  was  the  bona  flde 
owner  and  holder  for  value  of  sixty-eight  of 
those  bonds;  that  bv  default  in  payment  of 
interest  on  those  bondiTthere  had  been  a  bresch 
of  condition  of  the  mortgage;  that  moat  or  all 
of  the  rest  of  such  bonos  had  come  Into  the 
possession  of  the  defendants,  or  ot  one  or  more 
of  them,  and  theretnr  the  defendants  had  con- 
trolled Uie  actloo  of  Winston,  the  surriTiog 
trustee  named  In  the  mortgage,  to  the  prejudice- 
of  the  phdntiff;  that  Wmston  was  now  dead 
and  no  other  trustee  had  been  appointed:  that 
the  Cape  Girardeau  Southwestern  Railway 
Company  for  se?eral  years  bad  had  the  sot» 
use  snd  possession  of  the  property  and  fran- 
diises,  and  claimed  a  right  therein,  by  purchaso 
or  otherwise,  prior  to  the  plaintitf's  lien;  that 
a  systematic,  fraudulent  and  continuous  effort 
haa  been  made  by  the  defendants,  or  some  of 
them,  to  pre?ent  the  collection  of  interest  or 

J  Principal  on  the  plaintiiTs  bonds;  that  th# 
udgment  set  up  In  bar  in  the  defendant's  plea 
to  the  bQl  of  complaint  in  thiisult,  and  aimed 
to  have  beon  obtained  on  or  about  March  80, 
1876.  in  the  Circuit  Oourt  of  Cape  Girardeau 
Coun^.  Missouri,  by  the  Cape  Girardeau  and 
State  line  Railroad,  one  of  the  defendanta  in 
this  cause,  was  obtained  by  the  said  defendants 
In  fraud  against  the  bondholders,  In  that 
Winston  wss  senred  and  appeared  In  person 
only  and  not  aa  trustee,  and  allowed  the  Jndg« 
ment  to  be  entered  by  default,  without  notice 
to  the  bondholders,  and  by  Mansion  with 
Houck,  then  attorney  for  the  petitioners  and 
now  president  of  the  Cape  Girardeau  South- 
weetem  RaQway  Company,  both  Winston  and 
Houck  knowing  that  the  allegations  of  the 
petition  were  fabe  and  fictitious,  and  intending 
to  defraud  the  bondholders;  and  that  the 
plaintiff  waa  not  a  party  to  the  action  and  bad 
no  knowledge  of  It  unul  his  counsel  examined 
the  record  on  August  38, 1884. 

The  bCU  prayed  for  answers  under  oath,  an 
injunction,  and  a  decree  declaring  the  mort- 
gage and  tike  plaintiff's  bonds  to  be  Talid,  and 
applying  the  mortgaged  property  to  the  pay- 
ment of  the  bonda,  and  for  further  relief. 

To  the  amended  bill  the  three  defendant 
corporations  sereraUy  filed  pleas,  and  two  of 
them  filed  answers  imder  oath  In  support  of 
their  pleas. 

The  plea  of  the  Cape  Girardeau  and  State 
line  Raihoad  specifically  denied  aU  the  alle- 
gations of  the  bOI  as  to  fraud  and  collusion; 
and  alleged  that  on  March  80,  1870,  it  brought 
an  aetkm  In  the  CiieoH  Court  of  Cape  Girar- 
dean  Coun^,  being  a  court  of  general  Juris- 
diotlon  and  possessed  of  full  chancery  powers 
(the  principal  oflloe  and  place  of  busiocas  of 
that  corporation,  as  well  as  the  htrsest  part  of 
the  real  esUte  to  be  affected  l^  that  action, 
being  hi  that  county),  alleging  that  the  con* 
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Tejanoe  and  the  mortgage  made  in  ita  name 
were  without  auibori^  and  in  fraud  of  its 
stockholders;  that  the  propertj  conveyed  to 
Thileniua  and  Blow  waa  reconveved  by  them 
to  the  plalntlflf  in  Decemb^,  1871,  and  before 
the  mortgage  was  recorded;  and  that  the  bonds 
of  the  iffinoiB,  Missouri  and  Texas  Railway 
Company,  pretended  to  be  secured  by  the 
mort^nge.  were  issued  after  that  time,  and 
were  neia  by  the  defendants,  but  not  as  pur- 
chasers for  value;  and  praying  that  the  eon- 
vevance  and  mortgage,  as  weU  as  the  bonds, 
might  be  canceled  and  declared  void;  that  in 
that  action  said  Railway  Company, Winston,  as 
sole  surviving  trustee  under  the  mortgage,  and 
a  large  number  of  corporations  aod  individuals 
claiming  to  be  holders  of  bonds  secured  by  the 
mortgage,  as  well  as  aP  other  persons  whose 
names  were  unknown,  but  who  miebt  claim 
to  be  holders  of  such  bonds,  were  made  defend- 
ants; that  said  Railway  Company,  Winston, 
as  surviving  trustee,  and  various  other  defend- 
ants claiming  to  be  holders  of  bonds,  were 
actually  served  with  process,  and  all  nonresi- 
dent bondholders  who  could  be  named,  together 
with  all  unknown  bondholders,  were  duly 
served  by  publication;  that  said  Kailwav  Com- 
panv  and  Winston,  as  surviving  trustee,  as 
[293]  well  as  many  bondholders,  appeared  and 
pleaded,  putting  in  issue  the  allegations  of  the 
petition;  that  on  January  25,  1878,  the  court 
entered  a  decree  (a  certified  copy  of  which  was 
set  forth  in  the  plea)  establishing  the  allegations 
and  granting  the  prayer  of  the  petition,  which 
was  the  same  decree  described  in  the  amended 
bill  as  a  judgment  entered  March  80, 1876;  and 
that  that  decree  was  obtained  on  due  and  legal 
service  of  process,  snd  after  appearance  of  Uie 
defendants  and  hearing  of  proofs,  and  without 
any  fraud,  covin  or  concealment  of  any  kind, 
or  any  collusion,  agreement  or  understanding 
between  Winston  imd  the  plaintifTs  attorney, 
and  had  never  been  appealed  from,  but  re- 
mained in  full  force.  Wherefore  the  Cape 
Ghrardeau  and  State  Line  Railroad  pleaded  that 
decree  in  bar.  The  plea  was  supported  by  an 
answer  under  oath,  denying  generally  and 
spedflcally  all  fraud  charged  in  the  amended 

The  Cape  Giraraeau  Southwestern  Railway 
Company,  by  plea,  and  answer  under  oath  in 
support  thereof,  set  up  the  same  defense;  and 
also,  by  permission  of  the  court,  the  ftrrther 
defense  that  in  August,  1880,  the  Cape  Girar- 
deau and  State  Line  Railroad.claiming  to  be  the 
owner  and  beine  in  full  possession  of  the  prop- 
erty, conveyed  it  for  valuable  consideration  to 
Houck  bv  deed  duly  recorded;  that  Houck 
took  the  deed  in  good  faith  and  without  any 
knowledge  or  notice  of  any  right  of  the  plain- 
tiff or  any  other  bondholder,  or  of  any  incom- 
brance  on  the  property,  or  defect  in  tlie  decree; 
that  afterwards  the  Cape  Girardeau  Southwest- 
em  Railway  Company  was  Incorporated  and 
organized  under  the  General  Statutes  of  Mis- 
souri on  August  10,  1880,  and  took  from 
Houck  a  convevance  of  the  property  for  valu- 
able consideration,  In  good  faith,  and  without 
any  knowledge  or  notice  of  any  fraud  or  ir- 
regularity in  obtaining  the  decree,  and  after- 
wards proceeded  to  construct  the  railroad. 

The  plea  of  the  IllinolB,  Missouri  and  Texas 
RaHwaj  Company  set  up  the  decree  of  Janu- 


aiy  26, 1878,  l^  wkich  it  was  enjoined  from 
making  any  dalm  to  the  property;  and  aUeged 
that  it  had  not  since  daimea  any  right  in  or 
exercised  any  control  over  the  property,  or  re- 
ceived an^  income  therefrom. 

The  pluntiff  filed  a  general  replication  to 
"the  answers"  of  the  throe  corporations.  The 
Cape  Girardeau  and  State  Line  Railroad  and 
the  Cape  Girardeau  Southwestern  Railway 
Company  moved  the  court  for  "judgment  on 
the  pleas  and  replication  in  this  cause,  for  the 
reason  that  the  plaintiff  has  not  taken  isnie  on 
the  said  pleas,  nor  is  the  alleged  repUcation 
thereto  any  reply  in  law." 

No  separate|ruling  or  order  was  made  upon 
this  motion.  Nor  were  any  proofs  taken  in 
the  case.  But  the  case  was  afterwards  sub- 
mitted and  argued  "upon  the  biU,  pleas,  an- 
swers and  replication," and  thereupon  the  court, 
being  of  opinion  that  the  equities  were  with 
the  defenoants,  dismissed  the  lilL  (27  Fed. 
Rep.  721.)  The  plaintiff  appealed  to  this 
court 


Mettn.  Henry  H,  Dennuan  and  A.  G«  Vi 
derpoel*  for  appellant: 

Notice  to  agent  is  notice  to  principal. 

aia9  V.  Roger  WiUiami  Ine,  Oo.  8  Fed.  Rep. 
186;  Umied  8UUe$  v.  Distilled  BpiriU,  8  Cliff. 
808;  Bmiih  v.  Ayer,  101  U.  8.  820  (25:  955); 
Warrick  v.  Warriek,  8  Atk.  291;  Mountford 
V.  Seott.  1  Turn.  &  Russ.  274;  Dreeeer  v.  NoT' 
wood,  17  C.  B.  N.  S.  466:  HMen  v.  New  York 
A  E.  Bank,  72  N.  Y.  298. 

A  person  will  be  held  to  have  notice  as  an 
individual  of  what  he  does  as  president  of  a 
corporation. 

Laneaeter  v.  OoHini,  2  McCraiy,  855,  856, 
116  U.  S.  222  (29:  878);  Oarter  v.  Ottawa,  24 
Fed.  Rep.  646;  Gay  v.  Parpart,  106  XT.  &  697 
(27:  268). 

Where  no  real  defense  was  made  in  the  suit 
because  of  the  unfaithful  conduct  of  the  trus- 
tee and  the  attorney,  a  court  of  equity  will 
take  cognizance  of  the  suit 

Fadfle  R.  Oo.  t.  MimuH  P.  R  Oo.  Ill  U. 
a  505  (28:  498). 

The  frauds  for  which  courts  of  eouity  win 
interfere  to  set  aside  or  stay  the  enforcement 
of  a  judgment  of  a  court  having  jurisdiction 
of  the  subject  matter  and  the  pi^es,  must 
consist  of  extrinsic  collateral  acts,  not  involved 
in  Uie  consideration  of  the  merits.  They 
must  be  acts  by  which  the  successful  party  has 
prevented  his  adversary  from  presenting  the 
merits  of  his  case,  or  by  which  the  jurisdiction 
of  the  court  has  been  imposed  on. 

United  Statei  y.  Flint,  4  8awy.51;  United 
8tate$  V.  Throckmorton,  98  IT.  S.  68  (25:  96); 
WierichT.  DeZoya,  7I1L  885;  Pearcs  v.  Olng/. 
20  Conn.  558,  554;  Kent  v.  Riearde,  8  Md.  Ch. 
^l&6-9in\  State qf  Iowa Y.Oorley,  2 Iowa,  54-59: 
Wells,  Res  Ad  judicata.  %  499,  pp.  428-480,  and 
cases  cited  in  notee-,  dmxth  v.  Zowry,  1  Johns. 
Ch.  821-824. 

Mr.  0%o*  D*  Reraolds,  for  appelleea: 

The  trustee.  Frederick  S.  Winston,  was  a 
party  to  the  suit.  The  beneficiaries  were  not 
necessary  parties.  He  was  in  court  oo  their 
behalf,  ana  the  appellant,  as  one  of  the  bene- 
ficiaries, though  not  a  psrty  to  the  suit,  is  con- 
cluded in  the  decree,  unless  it  is  impeached  for 
fraud  OS  collusion. 

isa  U.S. 
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Kmri9(m  r.  Stewart,  98  U.  a  166  Q»:  848): 
(hnaran  t.  Oheeapeake  d  0.  (Jatuu  Ch.  94 
U.  8.  741  M:  190);  BKaw  t.  LitOe  Bock  d  F. 
AROo.m  U.  8.  606  (26:  767);  McArthury. 
SootLllZV.  8.  896(28:  1088);  EandY.  Waiker, 
117  U.  a  844  (89:  iW)i  OUceland  Firti  Nat. 
Bankw,  SMd,  121  U.  a84(80:  881);  Riehter 
T.  Jmme,  128  U.  a  246  (81:  187);  VetidHein 
▼.  AiryMi,  124  U.  8. 172  (81:  401). 

The  appellAot  was  also  represented  in  the  suit 
••  being  a  bondholder  of  the  Illinois,  Missouri 
A  Texas  Railway  Co^  which  was  a  party  to  it 

Den9er  d  R  G.  IL  (h.  y.  AUing,  99  IT.  8. 
468(26:  488). 

The  appellant  has  no  right  to  bring  this  suit 
«k>ne.  The  other  bondholders  are  necessary 
parties. 

^,l8kvat6  dD.R  Ch.  w.  Orr,  86  U.  8.^18 
Wall.  471  (21:  810). 

The  decree  of  the  Circuit  Ooort  of  Cape  Gir- 
ardeau  County  is  condusiye  and   binding, 
unless  impeached  for  fraud. 
,  Ovm«0^T.aEK;aninfy, 94 U.S. 861(24:^196); 
Btaut  T.  Lye.  108  U.  8.  66  (26:  428). 

The  rule  that  a  decree  cannot  be  pronounced 
fraudulent  on  the  testimony  of  a  single  wit- 
ness, unaccompanied  by  corroborating  circum- 
stances, against  a  positiye  denial  by  answer, 
•pplies  to  an  answer  in  support  of  a  plea. 

Bughee  t.  Blake,  19  U.  a  6  Wheat.  468 
<6:  808). 

Mr.  Juetiee  Oraj  deUTered  the  opinion  of 
the  court: 

The  irregular  form  in  which  the  plaintiff's 
case  is  presented  need  not  be  dwelt  upon,  be- 
eause,  in  any  possible  aspect  of  the  controYeraj 
between  the  parties,  the  result  is  not  doubtful. 

The  former  ludgment,  upon  which  the  plain- 
tiff  anticipated  that  the  defendants  would  rely, 
is  not  described  in  the  amended  bill  otherwise 
than  by  reference  to  a  plea  to  the  original  biU. 
neither  of  which  is  niade  part  of  the  record 
transmitted  to  this  court  But  the  pleas  to  the 
amended  bfll.  deariy.  identity  the  Judgment 
drawn  in  issue. 

The  plaintiff's  replication  is,  in  terms,  only 
to  "the  answers^  of  the  three  defendant  cor- 
poratioos,  and  not  to  their  pleas,  although  each 
of  th/em  had  filed  a  plea,  and  the  only  answers 
in  the  cause  were  those  filed  hy  two  of  them 
in  support  of  theh  pleas.  But  tt  is  immaterial 
to  consider  whether  the  effect  of  the  submis- 
sion of  the  case  to  the  court  '*upon  the  bill, 
pleas,  answers  and  replication,''  after  the  de- 
fendants had  moved  for  Judgment  for  insuffl- 
dency  of  the  replication,  was,  so  far  as  the 
pleas  were  concerned,  to  set  down  the  case  for 
bearing  upon  the  biU  and  pleas,  or  to  treat  the 
replioUion  as  taking  issue  on  the  pleas  as  well 
as  on  the  answers.  In  the  one  view,  the  facts 
relied  on  by  the  defendants  were  conclusiyely 
admitted  to  be  true;  in  the  other  Tiew,  so  far 
as  they  were  responsiye  to  the  allegations  of 
the  biU,  they  were  condusiTely  proved  by  the 
answers  under  oath,  which  the  plaintiff  intro- 
duced no  evidence  to  control.  Mitford,  PL 
(4th  ed.)  801,  802;  Rules  88  and  88  in  Equity; 
Ihrley  T.  KUteon,  120  0.  8.  808,  816  J^:  OaQ; 
npl  V.  Boif.  104  U.  a  441  (26:  765]. 

upon  the  facts  thus  established,  no  ground 
is  shown  for  maintaining  the  bOL  The  former 
Judgmefat  was  renderea  by  a  court  of  compe- 
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tent  Jurisdiction,  to  which  not  only  the  Railroad 
Company  that  issued  the  bonds,  but  the  sur- 
viving trustee  under  the  mortgage  made  in 
the  name  of  another  company  to  secure  the 
payment  of  those  bonds,  were  made  parties. 
The  bondholders  were  thus  fully  represented 
in  that  suit,  and  bound  by  the  decree  canceling 
and  annulling  the  bonds  and  mortgage,  unless 
the  decree  was  fraudulently  obtained.  Kerri- 
eon  V.  Steu>art,  98  U.  8. 155  [23:  8431:  Shaw  v. 
LitUe  Boek  d  F.  8.  R  Co.  100  U.  S.  606  [25: 
7571;  Riehter  v.  Jerome,  128  U.  8.  283  FSl: 
132] :  Knox  County  v.  Uarthman,  ante,  p.  586. 
The  bill  alleges  that  that  decree  was  obtained  by 
fraud,  and  by  collusion  between  the  trustee  and 
second  Company  and  Houck  its  attorney,  and 
that  the  third  CJompany  claimed  a  right  in  the 
property,  bv  purchase  or  otherwise,  prior  to 
the  plaintifrs  supposed  lien.  The  pleas  and  an- 
swers under  oatn  of  both  these  Compauies 
fully  and  explicitly  deny  the  fnud  and  collu- 
sion cbargech  and  those  of  the  third  Company 
further  aver  that  after  the  decree  the  property 
was  conveyed  by  the  second  Ck)mpaoy  ;o 
Houck  and  by  himto  ttie  third  O)mpaoy,  and 
that  both  Houck  and  the  third  O^mpany  pur- 
chased the  property  in  good  faith,  for  valuable 
consideration,  and  without  knowledge  or  mv 
tice  of  any  fraud  or  irregularity  in  obtaining 
the  decree. 

These  averments  being  Fdirectly  responsive 
to  the  allegations  of  the  bill,  and  therefore 
conclusive  in  favor  of  the  defendants'  title  to 
the  property  and  against  the  plaintifTs  claim, 
it  is  unnecessary  to  consider  other  grounds 
taken  in  argument 

Decree  e^pnuedm 


OALYIN  R.  OORBIN  wt  ▲!..,  Apple.. 

s. 

WALTER  J.  GOULD  wt  au 

Osa  a  a  B6poftsr>fe  6d.8QS«4j 

B\fHnoemeiU  ef  trade-mark^^ihe  word  "  7)^ 
eoour'  not  proper  for  a  trademark  wkai 
werde  are  impeipereu  trade^narke—no  trad^ 
markimikeword  "  Tifceom"  meed ahne. 

1.  Where  the  labels  of  oonplalnantB  and  defeod- 
aots  are  so  entlrslj  dlartinihir  that  one  oannol 
readUr  be  mtstaken  for  the  other,  and  a  mere 
flanoe  is  safltaleot  to  dlstioculBh  them,  and  there 
Is  DO  mote  similarttj  between  them  than  Is  to 
be  found  ordinarflj  between  tea  labeli,  the  tmot 
that  the  word  **Tyooon**  Is  found  In  both  of  them 
does  noc  make  a  ease  of  Infriofeoient  of  a 


%  Aword  8iiehas**Tteoon,**whlehbaabeeofQr 
maoyTeais'Jn  general  andeommon  use  as  a  tew 
desorlpttve  of  a  olaas  of  teas  tntrodnoed  Into  the 
Amerioan  market,  beloofstto  the  pat>lio.  as  the 
common  property  of  the  trade,  and  thetefom  is 
not  subjeot  to  appropriation  tiyany 


t,  One  has  no  right  to  apptopslata  as  a 
mark  a  slgo,  or  a  symbol,  or  a  name  whloh, 
fiom  the  nature  of  tfiefaottt  Is  used  to  signify. 


NOTB.—^  to  when 
rmlrainkHf  tke 
I  noU  to  MoLean  v. 
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others  maj  emploj  with  equal  truth,  and  there- 
fore have  an  equal  rinrht  to  employ  for  the  same 
purpose. 

A.  If  the  complainants  can  claim  a  trade-mark  for 
the  combination  of  a  diamond  and  the  words 
^  The  Tycoon  Tea  **  Inclosed  in  it,  as  described  in 
their  application  to  the  Patent  Office,  there  is  no 
trade-mark  in  the  word  **  Tycoon**  considered 
by  itself. 

[No   181.] 

ArgMd  No;  if,  1889.      Decided  FOf.  S,  1S90. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan  to  review  a  decree  dismissing 
a  suit  for  the  iofringement  of  a  trade-mark. 
Jfflrmed,  i. 

The  facts  are  stated  in  the  opinion. 
Mr,  Lewis  L.  Cobum  for  appellants. 
Mutn,  Elliott  0,  Btewneon  and  Don  K. 
Dickinson  for  appellees. 


Mr.  Juttiee  Immwtr  delivered  the  opinion 
of  the  court: 

This  is  a  suit  in  equity  brought  In  the  court 
below  by  Calvin  R  Corbin  and  Horatio  N. 
MtLj,  copartners  as  Corbin,  May  &  Company, 
doing  business  in  Chicago,  against  Walter  J. 
Gould,  Edward  Telfer,  David  D.  Cadyand 
L.  F.  Thompson,  copartners  as  W.  J.  Gould 
&  Company,  doing  Business  in  Detroit,  for 
the  alleged  mfringeo^ent  of  a  trade-mark. 

The  bill,  filed  on  the  24th  of  September, 
1885,  alleged  substantially  as  follows:  That 
for  over  six  years  complainants  had  been  en- 
gaged in  manufacturing,  preparing  and  ship- 
ping to  the  United  States,  and  scuin^  in  the 
United  States  and  elsewhere,  a  particu&r  qual- 
ity of  tea,  of  which  their  immMiate  predeces- 
sors in  business,  Ingraham,  Corbin  &  May, 
were  the  first  and  exclusive  manufacturers, 
importers  and  wholesale  dealers  in  this  coun- 
try; that  during  this  period  they  bad  imported 
lar^e  quantities  of  such  tea,  which,  bv  reason 
of  lis  superior  quality  and  because  of  the'  ad- 
vertising they  gave  it,  became  well  and  favor- 
ably known,  and  was  sold  extensively  in  the 
chief  cities  and  towns  of  the  United  Btttes, 
particularly  in  Michiffan;  thai  said  particular 
tea  was  known  as  "Tycoon  Tea,"  the  word 
'^Tvooon"  being  properly  attached  to  the  cases 
and  coverings  in  which  Uie  tea  was  imported; 
that  this  name  "Tycoon"  was  giyen  by  them 
to  their  tea  in  187v  io  order  to  more  dearly 
identify  it,  and  had  since  been  used  as  their 
adopted  trade-mark  for  it;  that  haTinff  com- 
plied with  the  Act  of  Congress  in  sucn  case 
made  and  provided,  and  with  the  regulations 
prescribed  bv  the  commissioner  of  patents, 
ihey  procured  the  registration  and  recording 
of  said  trademark  in  the  Patent  Office  on  the 
27th  of  December,  1881,  and  received  from  the 
conunisstoner  of  patents  a  certificate  showing 
such  record;  that  since  the  word  "l^coon^ 
was  first  applied  by  them  as  a  trade-mark,  and 
since  the  date  of  such  registration,  the  de- 
fendants, confederating  with  divers  other  per- 
sons in  different  narts  of  the  United  States, 
with  full  knowledge  of  complainants'  rights 
under  and  l^  virtue  of  tlieir  trade-mark.  In  vi- 
olation thereof,  without  complainants' consent, 
and  with  the  intent  fraudulently  to  divert  to 
themselves  complainants'  trade  in  such  tea, 
put  2pon  the  market  in  Detroit  and  elsewhere 
6lj 


large  quantities  of  tea  in  package  or  cases  of 
the  same  size  and  general  appearance  as  those 
used  by  complainants,  with  the  word  "Ty- 
coon" stampeia  thereon  in  imitation  of  com- 
plainants' trade-mark — all  of  which  was  in- 
tended to  deceive  and  mislead  the  pabUc  into 
buying  defendants' tea,  which  is  of  an  inferior 
quality,  greatly  to  the  injury  of  the  reputatioo 
of  complainants'  tea;  that  by  reason  of  such 
fraudulent  acts  and  practices  on  the  part  of 
defendants,  complainants  had  been  depriv«l 
of  great  gains  and  profits  in  the  sale  of  their 
tea.  and  had  been  damaged  more  than  $10,000; 
and  that  defendants  were  still  usine  the  afore- 
said facings  or  labels  with  the  word  "Tycoon" 
stamped  ttiereon  upon  tea,  and  thruiten  to 
continue  to  do  so.  to  the  great  Injury  and 
damage  of  plaintiffs.  The  bill  prayed  for  an 
injunction  to  restrain  the  defendants  and  thdr 
agents  from  the  further  use  of  complaioantiT 
trade-mark,  for  an  accounting,  and  for  djum- 
ages. 

Upon  the  filing  of  this  biU,  supported  by  % 
number  of  affidavits  corroborating  its  aUe^ 
tions,  the  court  issued  a  temporary  restrainfiig 
order  as  prayed  for,  and  the  defendants  there- 
upon filed  their  answer  denying  specifically  all 
the  material  allegations  of  the  mU.  The  an- 
swer further  alleged  that  the  word  '^TjooooT 
could  not  have  b^n  lawfully  adopted  and  used 
as  a  trade-mark,  because  it  had  been  a  word  in 
common  use  In  trade  as  a  brand  or  name  for 
various  kinds  of  tea  imported  from  Japan,  for 
many  years  prior  to  the  time  when  complain* 
ants  claim  to  have  adopted  it  as  a  trade-mark. 
It  further  set  forth  that  the  defendants  had 
been  using  the  word  "TVcoon"  on  the  facing* 
or  labels  of  their  tea  in  connection  with  tSs 
word  "chop;"  but  it  denied  that  these  labels 
bore  any  more  similarity  to  those  of  complain- 
ants than  is  usually  the  case  with  tea  labels, 
and  alleged  that  except  in  the  word  ''Tycoon* 
Uiere  was  no  resemblance  whatever  bietweeo 
them.  It  therefore  prayed  |that  the  bill  bt 
dismissed. 

Considerable  testimony  was  taken  in  tkt 
case,  and  the  court  k>elow,  on  the  14th  of  June, 
1886,  rendered  a  decree  dismissing  the  bilL 
without  delivering  any  opinion.  An  appeal 
from  that  decree  brings  the  case  here. 

We  are  of  opinion  that  the  decree  bek>w 
must  be  affirmed.  The  material  aUegatlons  of 
the  bill  are  not  sustained  by  the  eridencsL  and 
the  one  which  presents  the  entire  foundation 
for  the  claim  cf  relief  is  disproved  by  the  ex- 
hibit whioh  the  complainants  append  to  their 
bill.  After  alleging  that  complainants  had 
adopted  as  their  trade-mark  the  word  "Tycoon," 
and  stamped  it  upon  packages  of  a  particular 
kind  of  tea  manufactured  and  imported  by 
themselves  alone  Into  the  American  market  m 
1879,  and  that  the  word  "  Tycoon,"  havinff 
nerer  before  been  adopted  as  a  trade-mark,  haa 
become  known  to  the  trade  as  exclusively  de»> 
Iniating  a  particular  kind  of  tea  dealt  In  by 
tEe  complsinants,  the  bOl  states  that,  for  tkt 
purpose  of  obtaining  protection  for  their  ex- 
clusive riffht  to  the  said  word  "Tycoon"  as  a 
trade-ma»,  they  deposited  it  as  above  described 
In  the  Patent  Office  at  Washington;  and  that 
In  1881  the  same  was  registered  and  recorded 
by  the  commissioner  of  patents  of  the  United 
States,  and  a  certificate  was  Issued  therefor, 
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•eenring  to  Uie  oomblainiDtipiotootkm  for  Ibe 
mid  tnSiermaxt.  Tht  exhimti  A  and  B,  ap- 
p«ided  to  the  bin,  and  other  ezhlbita  attached 
to  CorbiD't  depodtioD.  ahow  that  the  trade- 
nark  adopted  iy  the  complatnanta,  deposited 
and  registered  io  the  Patent  Office,  is  not  the 
word  "Tycoon,"  as  sUted  in  the  hill,  but  a 
transrerse  diamond-shaped  ^jmbol  inclosing 
the  word  '"The"  at  the  top,  and  "  Tea  "  at  the 
bottom,  between  which,  lengthwise  the  dia- 
mond, is  the  wofd  "  Tycoon.^  Afao-aimfleis 
asfoUowa: 


The  dalm  of  the  complainants,  tiled  in  the 
Patent  Office  for  the  registration  of  the  trade- 
watak  in  question,  is  m  these  words:  "Our 
trade-maik  condsts  of  the  letters  and  words 
and  arbitrary  symbols  'The  Tyooon  Tea,  L  0. 
A  M.  0.,  Japan  Tea,'  ornamental  scroll  border, 
transrerse  diamond  shape.  .  .  .  The  letters 
or  words  1  0.  A  M.  Cf.,  Japan  Tea,'  may  be 
omitted  or  tb^  may  be  putly  omitted  and 
partly  diutged  as  to  their  podoon  within  the 
square  witlumt  materially  altering  the  charac- 
ter of  our  trade-mark,  th$  tmentw  ftiUurm  of 
which  am  the  symbol  of  a  diamond  and  the  ar- 
bitrarfly  selected  word  '  Tycoon.' " 

It  is  not  pretended  that  tlds  combination, 
claimed  uid  registered  as  the  trade-mark  of 
complainanta,  has  e^er  been  used  by  the  de- 
fendants either  in  the  identical  form,  or  in  a 
form  having  such  resemblance  thereto  as  might 
be  calculate  to  deceive.  A  oomparisonof  the 
label  of  defendants  with  that  of  the  complain* 
ants^  as  given  in  the  exhibit  to  the  bill,  snows 
many  striking  points  of  difference,  and  but 
few,  if  any jpomtB  of  similari^,  eioept  that 
the  word  '^  iSrcoon"  is  found  in  both.  In  the 
comnfadnants'^  label,  the  diamond  figure,  the 
words*' The  T^fcoon  Tea,"  "Choicest"  and 
"  Spring  Leaf"  are  printed  in  blue  ink:and  the 
other  worda  ars  printed  in  black  ink,  all  indif- 
ferent kinda  of  ornamental  lettera--the  whole 
surrounded  by  an  ornamental  black  acroU 
border.  The  oefondants' label  is  water-marked 
in  red  and  pink  oolois.  surrouoded  by  a  heavy 
blue  border  with  bla^  decorations.  The 
worda  are  printed  in  various  styles  of  letters  of 
different  colors— the  words  "Tycoon  Ohop," 
for  instance,  beinc  in  laree  white  letters  with 
red  fadnxson  ascuid  bla^  ground;  and  "Japan 
Tea,"  in  targe  black  letters,  some  of  which  are 
plain  and  some  ornamental  On  the  complain- 
ants' label  the  proprietorship  of  the  tea  ia  indi- 
cated by  the  letters  "L,  0.  k  M.,"  representing 
Ingraham,  Corbin  ft  May,  the  predecessors  or 
the  present  firm:  while  on  the  defendants'  label 
the  name  of  their  firm  and  their  place  of  busi- 
ness appear  prominently  near  the  bottom  of  it 

These  labels  are  so  entirely  dissimilar  that  it 
is  difficult  to  perceive  how  they  could  be  mia* 
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taken  the  one  for  the  other.  Amereglanceia 
sufficient  todistinguish  them.  There  are  certain* 
ly  no  more  points  of  similarity  between  them 
than  are  to  be  found  ordinarily  between  tea 
labels  or  facings;  and  were  it  not  for  the  fact 
that  the  word  "  Tycoon  "  is  found  in  both  of 
them  there  would  be  no  semblance  of  a  case 
of  infringement. 

With  respect  to  the  word  "  IVcoon,"  the  evi- 
dence shows  beyond  question  tnat  it  has  been 
used  as  a  name  or  &and  for  J^mu  tea  for 
many  years.  Invoices  of  "Tvcoon  tea"  were 
recei  vea  at  the  custom-house  in  Ban  Francisco 
as  early  as  Hay  15, 1878,  as  shown  by  a  copy 
of  the  official  records  of  that  office  filed  in  thta 
case;  and  the  evidence  of  dealera  and  merchants 
of  California  is  all  to  the  effect  that  the  word 
was  in  common  use  as  a  brand  for  Japan  tea  for 
several  years  prior  to  that  date.  It  is  unnec- 
essary to  go  into  this  evidence  in  detail;  but  it 
ii  condunve  as  to  the  long  use  of  the  word  orior 
to  the  alleged  adoption  of  it  as  a  part  of  the 
trade-mark  of  thecomphdnanta. 

The  authorities  dted  by  complainanta*  ooun- 
sel,  to  show  that  the  prior  use  of  a  word  as  n 
trade-mark  by  another  par^  who  had  aban- 
doned it  is  not  sufficient  to  debar  the  present 
owner  of  it  from  protectioo,  do  not  spply  to 
this  case.  At  the  time  complainants  daim  to 
have  adopted  the  word  "Tycoon"  as  their 
trade-mark,  for  the  particular  species  of  tea 
dealt  in  by  them,  it  was  not  an  abandoned 
trademark  previously  used  by  some  other  per- 
son or  firm  to  designate  a  particular  quality  of 
tea;  but  it  was,  ana  had  been  for  many  years, 
in  general  and  common  uae  as  a  term  doM^ifh 
tive  of  a  dass  of  teas  introduced  into  the  Amer- 
ican market— a  term  which  all  men  engaged  in 
the  tea  business  had  an  equal  right  to  uae,  and 
which  belonged  to  no  one  indindual  either  as 
a  trade-mark  or  a  trade  label  It  belonged  to 
the  public,  as  the  common  property  of  the 
trade,  and  therefore  was  not  anbiect  to  appro- 
priation by  any  one  persoiL  The  following 
language  used  In  Anmkeag  Ufg,  Ck  v.  Sptar^ 
2  Sandi.  6M,  quoted  with  approval  by  this 
court  in  Deiaware  AH.  Canal  Uo^j.  OUikk,  80 
U.  8.  18  Wall  811,  884  [20:581,  588],  is  appU- 
cable  to  the  claim  of  the  complainant  in  tnis 
case:  "  He  has  no  right  to  appropriate  a  sign 
or  a  mnbol  [or  a  name]  which,  frmn  the  nat- 
ure of  the  fact  it  is  used  to  signify,  others  may 
employ  with  equal  truth,  and  thmfore  have 
an  equal  right  to  employ  for  the  same  pur- 
pose?* See  also  Good^fCOfr  India  Rubber  Ohm 
Oo.  V.  Oood^ear  Rubber  Cb.  128  U.  a  508  [88; 
589];  LiaoOt  d  Mgen  Ihbaeeo  Co,  v.  Finter. 
188  U.  8.  188  [82:^:  Staehdberg  v.  Pmee, 
128 U.  8. 686 [82JS60J;  Mnundei  v.  J3^,128  U. 
8.  514  [82:^1. 

Bven  conceding  that  the  complainants  may 
daim  a  trade^narK  for  the  comUnation  of  the 
diamond  and  the  words  inclosed  in  it,  as  d^ 
scribed  in  their  application  to  the  Patent  Of- 
fice, there  was,upon  the  authorities  above  dted, 
clearly  no  trade-maric  in  the  word  "  Tycoon  * 
considered  by  itself. 

Thsdeerm  ef  the  cewrt  btiow  diemimimg  lAi 
biU  iheuld  be,  and  ii  hend^  i§,  q/brm§d 
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Where  the  parties  are  not  the  same,  nor  the 
cause  of  action  the  same  in  both  courts,  that 
court  holds  the  property  which  first  obtained 
pbpical  custodj  of  it. 

Fdvne  y.  Dretoe^  4  Bast,  528;  Taylor  y.  Oar- 
ryL  61  XT.  8.  20  How.  694  (16: 1081);  Freeman 
y.  haw,  66  U.  8. 24  How.  460  (16:  740);  Wikner 
T.  AtlanUo  A  R  Air-Line R,Ch.% Woods, 409. 

Heart,  Thomas  J«  Semmes  and  AUk^ed 
0<^dthwaitet  for  defendants  in  error: 

The  property  ought  to  have  been  surrendered 
to  the  creditors  by  Green,  and  should  have  been 
placed  upon  the  schedule  of  assets,  beine  com- 
munity proper^  and  liable  for  the  debts  of 
Qreen. 

Miller  y.  Bandy,  88  La.  Ann.  160;  Boulignv 
T.  Fartier,  16  La.  Ann.  214;  Shaw  y.  SiU,  20 
La.  Ann.  681;  Beidy,  BoeJiereau,2WoodB,  161; 
Jhtnean  y.  Duncan,  8  Mart.  O.  8.  (La.)  282. 

The  whole  property  must  be  surrendered,  to 
be  administered  and  disposed  of  according  to 
law. 

Mtue  y.  Tarbonmgh,  11  La.  680. 

If  any  property  has  been  omitted  (from  the 
schedule,  it  does  not  belong  to  the  debtor,  but 
passes  to  the  creditors  by  the  cession. 

Levy  y.  Jaeoba,  12  La.  ll2iBaldwin  y.  Union 
In$.  Co.  2  Bob.  Oa.)  188;  West  y.  Oreditor§,  8 
Rob.  (La.)  128;  Jhoiyht  y.  Smith,  9  Rob.  (La.) 
88;  Jhoight  y.  Simon,  4  La.  Ann,  490;  Duptee- 
$i$  y,  Boutte,  11  La.  846;  Bank  of  Tenneeeee  y. 
Horn,  68  U.  8. 17  How.  167  (Vii  70);  Tua  y. 
CaifTiere,  117  U.  8.  206  (29:  867). 

After  aoceptance  of  the  eemo  bonorum  by 
the  Judge  for  the  benefit  of  creditors,  the  prop- 
erty surrendered  is  vested  in  the  latter  so  as  to 
be  no  longer  liable  to  seizure,  attachment  or 
execution,  hut  they  acquire  no  real  ownership 
in  it 

WaUifUf  T.  Morefield,  88  La.  Ann.  1177;  Joe- 
guet  y.  His  Orediton.fSS  Leu  Ann.  866;  XaTbr- 
e$i  y.  His  OreditorSj  18  La.  Ann.  298;  Civ.  Ck)de, 
2176;  Bivas  y.  Uunstoek,  2  Rob.  (La.)  194; 
Elmes  y.  Estevan,  1  Mart.  O.  B.  (La.)  19a 

Not  only  the  property  omitted  from  the 
schedule  \b  transferred  to  the  creditors,  but  the 

Sndic  as  their  representative,  may  sue  to  annul 
e  transfer  of  any  property  which  the  debtor 
has  made  to  their  prejudice  prior  to  his  cession. 
Ohc^ffe  y.  Beheen,  84  La.  Ann.  686. 

Mr,  OMtf  Justice  Fuller  deliyered  the  opin- 
ion of  the  court: 

It  is  conceded  bycounsel  for  the  plaintiffs  in 
error  that  the  8t  Charles  Street  property  was 
under  the  law  of  Louisiana  community  prop- 
erty, and  liable  for  Qreen's  debts,  and  should 
have  been  surrendered  to  the  syndic;  that  if 
Green  had  casually  omitted  it  from  his  sched- 
ules it  would  have  passed  under  the  control  of 
the  syndic;  and  that  if  he  had  fraudulently 
omitted  the  property  from  his  schedules  and 
put  the  title  in  tne  name  of  his  wife  before  the 
insolvency  proceedings,  an  action  would  lie  by 
the  syndic  to  recover  it.  But  it  is  contended 
that  as  Green  declared  the  property  to  be  his 
wife's,  and  did  not  intend  it  to  go  under  his  in* 
•olvent  proceedings,  and  as  his  surrender  in  the 
form  and  manner  as  made  was  accepted,  aad 
the  sy  odic  set  up  no  claim  of  title  or  possession 
until  after  the  seizure  by  the  marshal,  "the 
property  remaining  thus  in  Green's  actual  pos- 
session was  not  in  yremie  Uiris  so  as  to  exclude 


his  foreign  creditors,  who  were  in  no  m^niiffr 
bound  by  his  insolvent  proceedings,  from  levy- 
infftheir  writs  upon  it.'' 

The  Louisiana  Code  contains  these  articles 
(Rev.  Ciy.  Code  La.  1876,  478): 

"Art.  2176  [2171].  The  surrender  does  not 
^ve  the  prop^y  to  the  creditors;  it  only  gives 
them  the  right  of  selling  it  for  their  bendlt  and 
receiving  the  income  of  it,  till  sold. 

"Art.  2178  [21741.  As  the  debtor  preserves 
his  ownership  of  the  property  surrenoered,  he 
may  devest  the  creditors  of  their  possession  of 
the  same,  at  any  time  before  th^  have  uM  it. 
by  paying  the  amount  of  his  debts,  with  tho 
expenses  attending  the  cesston." 

Sections  1781  to  1822,  inclusive,  of  the  Re- 
vised Statutes  of  Louisiana  constitute  a  system 
of  Insolvent  Laws.    (Rev.  Stat  La.  1870,  868.) 

Section  1791  reads:  "From  and  after  such 
cession  and  acceptance,  all  the  property  of  the 
insolvent  debtor  mentioned  In  the  scneduk  shall 
be  fully  yested  in  his  creditors;  and  the  syndic 
shall  take  possession  of,  find  be  entitled  to  claim 
and  recover,  aU  the  property,  and  to  administer 
and  sell  the  same  according  to  law." 

These  provisions  have  formed  part  of  the 
laws  of  Louisiana  for  many  years,  and  the  8n- 

Sreme  0>urt  of  that  State  has  repeatedly  held 
I  respect  to  them  that,  when  a  eeseio  honorum 
has  been  accepted  by  the  court  and  the  credit- 
ors, and  a  syndic  has  been  appointed  and  qual- 
ifi^.  all  the  property  and  rights  of  property  of 
the  insolvent  are  vested  in  nb  creditors,  repre- 
sented by  the  syndic  as  thehr  trustee,  and  pass 
to  the  creditors  by  the  cession,  whether  in- 
cluded in  his  schedule  or  not.  Dwight  y.  Si' 
mon,  4  La.  Ann.  490;  Muss  t.  Ta/r^irougK,  11 
La.  621;  FeU  V.  ^iC0  O^0dam,  8  Rob.  (La.)  128; 
Duiight  V.  SmUh,  9  Rob.  (La.)  82.  These  cases 
sustain  and  are  therefore  dted  to  the  propoil- 
tion  by  CJiitf  Justice  Taney,  delivoing  tne  opin- 
ion of  this  court  in  Bank  of  Tennessee  y,  Harn^ 
68  U.  8. 17  How.  167, 360  [16: 70, 711.  The 
rule  relates  to  possession  and  disposition,  and 
it  has  been  frequently  decided  that  the  surren- 
der of  the  insolvent  does  not  devest  him  of  the 
title  to  the  property  surrendered,  though  it 
strips  him  of  the  power  to  control,  alienate  or 
dispose  of  the  same  during  the  administratioa 
of  liis  estate,  and  so  vests  it  in  the  creditors  or 
in  the  syndic  for  them  that  it  is  no  longer  liable 
to  seizure,  attachment  or  execution,  but  is  held 
to  be  administered  and  disposed  of  according 
to  law  for  the  benefit  of  the  creditors.  Bitas 
V.  Hunstoek,  2  Rob.  (La.)  187;  Jao^tut  y.  Bis 
Creditors,  88  La.  Ann.  868;  W<Uling  v.  More- 
field,  88  La.  Ann.  1174, 1177;  Mmiek  v.  Jii^niiii, 

17  La.  Ann.  86. 

It  is  therefore  immaterial  that  title  may  not 
vest  absolutely  in  the  syndic  or  creditors.  It  is 
enough  that  the  surrender  operates  as  a  transfer 
for  the  specific  purpose  of  Qie  disposal  of  the 
property  and  the  distribution  of  the  proceeds 
til  eoneurso  among  the  creditors,  and  is  pro- 
tected accordingly.    Lqforest  t.  His  Orediters, 

18  La.  Ann.  1^;  West  v.  Ms  Orsditors,  uH 
supra. 

In  i^tfiMdfc  V. /fi^ram.  17  La.  Ann.  85,  KlmidL 
A  Co..  Judgment  creditors  of  Ingram,  issued 
execution  against  him  from  tlM  Fourth  District 
Court  of  New  Orleans,  where  they  had  re- 
covered their  Jndgmant,  and  caused  property  to 
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meiclil  copartnership  of  Gilbert  H.  Green  A 
Ccvipuiy.  of  New  Orleans.  Green,  Stewart  & 
Co.,  of  LiverpoQl,  England,  In  the  form  and 
mamitt  aet  forth  in  the  certified  copy  of  the 
record  of  nid  insolvent  proceedings,  ao,  192784 
of  the  docket  of  the  Civil  District  Court,  Par- 
i^  of  Oxl^ms,  which  said  record  is  made  jMirt 
of  the  finding  of  facts  in  this  cause  to  show  the 
character  and  contents  of  Uie  proceedings  had 
in  said  canae;  that  on  or  about  the  dOth  of  May, 
1887,  under  writs  of  aiioiJLfa,  issued  in  the 
case  of  CMlinger  d  Blum  t.  Gilbert  K  Green 
and  111  the  case  of  the  Bank  in  Winkrthur  y. 
GtBari  A  Green,  the  marshal  of  this  court 
leried  upon  certain  real  estate  described  in  the 
petition  of  Cssar  Philippi,  syndic    This  prop- 
er^ waa  acquired  l^  act  before  Theodore 
OuTol.  notanr  public,  of  date  May  19tb,  1882, 
and  s^  deea  (s  hereto  annexed  and  made  part 
of  thia  statement  of  facts  to  show  the  form, 
purport  and  contents  thereof.     ^ 

**At  the  time  that  this  levy  was  made  the 
said  property  was  in  possession  of  ij^ilbert  H. 
Qreen  and  his  wife  and  was  their  matrimonial 
dooddl,  and  the  said  property  had  been  con- 
tinoouslj  in  possession  of  the  said  Green  and 
wife  from  the  date  of  the  purchase  thereof  down 
to  the  dale  cf  the  seizuxe  thereof  under  writs  of 
fLfa.  in  these  causes.  Up  to  the  time  that  this 
seizure  was  made  no  demand  bad  been  made 
npcn  Green  and  wife  by  Cssar  Philippi,  syndic, 
for  the  s^  property,  and  no  daim  of  Utle  or 
{KMseaaion  had  been  set  up  by  the  said  Philippi, 
syndic,  for  the  said  property. 

"And  thereupon  uie  court,  upon  these  facts, 
6nds  the  issues  of  law  in  favor  of  the  said  Cse- 
tei  Philippi,  syndic,  and  it  is  thereupon  ordered, 
adjudged  and  decreed  that  the  seizure  of  the 
said  property  above  described  under  the  dliae 
writ  oln^fa.  inraed  in  these  causes,  dated  May 
20ih,  1897,  be  set  aside  and  the  jproperty  re- 
leased bytlie  marshal,  and  that  R  6.  Pleasants, 
United  States  marshal  for  the  Eastern  District 
of  Louidana,  be  restrained  and  enloined  from 
proceeding  to  advertise  and  sell  the  property 
berein  ds&ned,  upon  this  condition,  however, 
that  ssid  Philippi  shall  pay  all  the  costs  which 
have  been  incunred  in  tne  making  of  said  seiz- 
ure, and  shall  also  present  and  file  in  this  cause 
an  order  from  the  Civil  District  Court  for  the 
Parish  of  Orleans,  Division  E,  authorizing  and 
directing  him  to  take  possession  of  said  prop- 
erty from  the  said  Green  and  wife,  and  to  ad- 
minister the  same  aspAit  of  the  insolvent  estate 
of  the  said  Gilbert  H.  Green  committed  to  the 
chme  of  the  said  court  and  the  said  syndic. 
\      "U  is  further  ordered,  adjudged  and  decreed 
^    tbat  GeOhiger  &  Blum  and  the  Bank  of  Win* 
terthur  be  condemned  jointly  to  pay  the  costs 
of  this  suit. 

"Judgment  rendered  June  18, 1887.  Judg- 
ment signed  June  17. 1887." 

Aimeied  to  the  findings  was  a  oertifled  copy 
of  tlie  insolveoiqr  proceedings  and  of  the  deed 
to  Mil.  Qieen. 

The  sdiedule  of  his  assets  showed  this  entry 
tlienin  hj  Green: 

"The  house  in  which  I  reside  on  St  Charles 
>tM|  and  Uie  furniture  therein,  is  the  Individ- 
t^piopertj  of  my  wife,  and  I  have  no  claim 

fnoi  XtMt  proeU-wHHU  of  the  meeting  of  the 
lltU.  8. 


creditors,  it  appeared  that  Philippi  was  unani- 
mously dected  syndic,  and  letters  issued  to  him 
accoraingly;  that  nineteen  out  of  twenty-seven 
local  crraitors  of  Green  &  Co.  appeared  and 
took  part  in  the  proceedings,  accepted  the  sur- 
render of  propertyr  made  uy  the  insolvent,  and 
voted  to  grant  him  a  full  dischaige;  and  that 
the  court  appointed  an  attorney  to  represent 
the  absent  creditors,  who  declared  that  he  had 
taken  full  cognizance  of  the  meeting. 

The  deed  was  dated  May  19, 1882,  and  pur- 
ported to  grant,  bargain,  sell,  assign,  convey, 
transfer  and  deliver  with  full  warranty  to  Mrs. 
Green,  wife  of  Gilbert  H.  Green,  "l^  whom 
she  is  herein  assisted  and  authorized,"  Uie  prop- 
erty therein  described.  The  notes  for  the  de- 
feired  payments  were  signed  by  her,  but  it  did 
not  appear  in  the  deed  that  the  purchase  price 
was  pfud  for  with  the  paraphernal  or  separate 
estate  of  Mrs.  Green. 

Upon  the  trial  a  bill  of  exceptions  was  taken, 
which  states  that  Geilinger  and  Blum  and  the 
Bank  of  Winterthur  "p&oed  Gilbert  H.  Green 
upon  the  witness  stand  and  offered  to  prove  by 
the  said  Gilbert  H.  Green  that  in  making  the 
surrender  of  his  propertv,  as  set  forth  in  the 
record  No.  19,784,  division  E,  civil  district 
court,  referred  to  in  the  statement  of  facts 
in  this  cause,  he  did  not  intend  to  include 
in  that  surrender  the  property  seized  in  this 
cause,  for  the  reason  that  he  was  informed 
and  advised  by  his  counsel  that  the  said  prop- 
er^ was  the  property  of  bis  wife  and  was  not 
liable  for  his  debts  or  covered  by  the  said  sur- 
render; to  the  introduction  of  which  testimony 
the  said  Caesar  Philippi,  syndic,  then  and  there 
objected,  on  the  ground  that  the  said  testimony 
was  irrelevant  and  that  Green's  intention  in 
making  his  surrender  would  not  affect  the  issue 
in  this  cause;  which  oblections  the  court  sus- 
tained, and  refused  to  allow  said  testimony  to 
be  adduced.  To  which  ruling  Gkilinger  and 
Blum  and  the  Bank  in  Winterthur  then  and 
there  excepted.*'  V^  the  judgment  rendered  aa 
above,  the  pending  writ  of  error  was  sued  out 
from  this  court 

The  errors  assigned  are: 

1.  That  the  court  erred  in  refusing  plaintiffs 
in  error  the  right  to  prove  the  facts  set  forth  in 
the  bill  of  exceptions  herein  filed. 

2.  That  the  court  erred  in  oDncluding  as  a 
matter  of  law  that  Gilbert  H.  Green  bad  sur- 
rendered the  property  seized  in  this  cause  under 
and  by  virtue  of  the  insolvent  proceedings  No. 
19,784,  of  the  dvil  district  court. 

8.  That  the  court  erred  in  ordering  the  r^ 
lease  of  the  proper^  herein  sued  for. 

Meetn.  EdMr  H.  Farraji't  B*  F.  Jonaa 
and  Emeat  B*  Kmttaeluiitt.  for  plaintiffs 
in  error: 

The  insolvent  proceedings  In  the  State  court 
and  the  Insolvent  Laws  oi  Louisiana  hare  no 
extraterritorial  effect  and  do  not  affect  or  con* 
trol  nonresident  creditors,  unless  they  volun* 
tarily  make  themselves  parties  to  the  proceed- 
ings. 

Ogden  v.  8aunder$,  25  U.  8.  12  Wheat  218 
(6:  608);  Baldwin  v.  Bale,  68  IT.  8. 1  WaU.  228 
(17:  681);  Gilman  t.  Loekwood,  71  IT.  8. 4  WalL 
411  (18: 482):  TmoniB  t.  Bmih,  1  Woodb.  ft  M. 
186;  EeMeweU  T.  StewaH.  8  Gill,  499;  Foe  t. 
Dude.  6  Md.  1. 
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Where  the  parties  are  oot  the  same,  nor  the 
«au8e  of  action  the  same  in  both  courts,  that 
court  holds  the  property  whldi  first  obtained 
physical  custody  of  ft. 

PdifJie  Y.  Dretoe,  4  £a8t,  528;  Taylor  y.  Oar- 
rpL  61  U.  8.  20  How.  694  (15: 1081);  Freeman 
Y.  How,  66  U.  8. 24  How.  450  (16:  749);  WUmer 
T.  Atlantic  A  B,  Air-Line JELOo.% Woods, 409. 

MeuTt,  Thomas  J«  Semmes  and  AUk^ed 
Ck>ldthwaite»  for  defendants  In  error: 

The  property  ought  to  have  been  surrendered 
to  the  creditors  by  Qreen,  and  should  haYe  been 
placed  upon  the  schedule  of  assets,  beinff  com- 
munis proper^  and  liable  for  the  debts  of 
Qreen. 

MiXUT  Y.  Bandy,  88  La.  Ann.  160;  Boulignv 
Y.  Fortier,  16  La.  Ann.  214;  Shaw  y.  Hill,  20 
La.  Ann.  581;  JZMy.  BoeJiereau,  2  Woods,  161; 
Dunean  y.  Dunean,  8  Mart.  O.  8.  (La.)  282. 

The  whole  property  must  be  surrendered,  to 
be  administered  and  disposed  of  according  to 
law. 

Mui$  Y.  Tarborough,  11  La.  580. 

If  any  property  has  been  omitted  ff  rom  the 
schedule,  it  does  not  belone  to  the  debtor,  but 
passes  to  the  creditors  by  the  cession. 

Lew Y.  Jaeobe,  12 La. lUiBaldwin t.  Union 
In».  Co.  2  Bob.  (La.)  188;  WeU  r.  Oreditore,  8 
Rob.  (La.)  128;  Dmght  y.  Smith,  9  Rob.  (La.) 
88;  Jhoight  y.  Simon,  4  La.  Ann.  490;  DfipUe- 
$i$  Y.  Boutte,  11  La.  8i5;  Bank  of  Tenneaee  y. 
Horn,  58  U.  8. 17  How.  157  ao:  70);  Tua  r. 
Carriere,  117  U.  8.  206  (29:  857). 

After  acceptance  of  the  eemo  bonarum  by 
the  Judge  for  the  benefit  of  creditors,  the  ^rop- 
orty  surrendered  is  Yested  in  the  latter  so  as  to 
be  no  longer  liable  to  seizure,  attachment  or 
execution,  but  they  acquire  no  real  ownership 
in  it. 

WaJUinp  t.  Mor^fteld,  88  La.  Ann.  1177;  Joe- 
guet  Y.  His  Oreditore,  88  La.  Ann.  866;  XaTbr- 
est  Y.  Hie  Oreditore.  18  La.  Ann.  298;  CIy.  Ck)de, 
2175;  mxtae  y.  Hunetock,  2  Rob.  (La.)  194; 
Etmee  y.  Eetevan,  1  Mart.  O.  B.  (La.)  19a 

Not  only  the  property  omitted  from  the 
schedule  \b  transferred  to  the  creditors,  but  the 

Sndic  as  their  representatlYe,  may  sue  to  annul 
e  transfer  of  any  property  which  the  debtor 
has  made  to  their  prejudice  prior  to  his  cession. 
Ohc^ffe  Y.  Seheen,  84  La.  Ann.  686. 

Mr.  (^itf  Justice  Fuller  dellYered  tbe  opin- 
ion of  the  court: 

It  is  conceded  bycounsel  for  the  plaintiffs  in 
error  that  the  8t.  Charles  Street  property  was 
under  the  law  of  Louisiana  community  prop- 
erty, and  liable  for  Qreen's  debts,  and  should 
haYe  been  surrendered  to  the  syndic;  that  if 
Green  had  casually  omitted  it  from  his  sched- 
ules it  would  have  passed  under  the  control  of 
the  syndic;  and  that  if  he  had  fraudulently 
omitted  the  property  from  his  schedules  and 
put  the  title  in  tne  name  of  his  wife  before  the 
insolYencT  proceedings,  an  action  would  lie  by 
the  syndic  to  recover  it.  But  it  is  contended 
that  as  Green  declared  the  property  to  be  his 
wife's,  and  did  not  intend  it  to  go  under  his  in* 
solvent  proceedings,  and  as  his  surrender  in  the 
form  and  manner  as  made  was  accepted,  aad 
the  syndic  set  up  no  claim  of  title  or  poescssion 
UDtU  after  the  seizure  by  the  marshal,  "the 
property  remaining  thus  in  Green's  actual  pos- 
•esuon  was  not  in  gremio  legis  so  as  to  exclude 


his  foreign  creditors,  who  were  In  no  »»^niiffr 
bound  by  his  insolvent  proceedings,  from  levy, 
iufftheir  writs  upon  it.'' 

The  Louisiana  Code  contains  these  artiolea 
(Rev.  Civ.  Code  La.  1875,  478): 

''Art.  2175  [2171].  The  surrender  does  not 
glYe  the  prop^y  to  the  creditors;  it  only  gives 
tnem  the  right  of  selling  it  for  their  benefit  uid 
reodving  the  income  of  it,  till  sold. 

"Art  2178  [21741.  As  the  debtor  preserves 
his  ownership  of  the  property  surrendered,  he 
may  devest  the  creditors  of  their  possession  of 
the  same,  at  any  time  before  tb^  have  scdd  it, 
by  paying  the  amount  of  his  debts,  with  the 
expenses  attending  the  cession.'' 

8ections  1781  to  1822,  inclusive,  of  the  Re- 
vised Statutes  of  Louisiana  constitute  a  system 
of  Insolvent  Laws.    (Rev.  Stat  La.  1870,  858.) 

Section  1791  reads:  "From  aad  after  such 
cession  and  acceptance,  all  tbe  property  of  the 
insolvent  debtor  mentioned  in  the  scneduk  shall 
be  fully  vested  in  his  creditors;  and  the  syndic 
shall  take  possession  of,  and  be  entitled  to  claim 
and  recover,  aU  the  property,  and  to  administer 
and  sell  the  same  according  to  law." 

These  provisions  have  formed  part  of  the 
laws  of  Louisiana  for  many  years,  and  the  Su- 
preme Court  of  that  State  has  repeatedly  held 
in  respect  to  them  that,  when  a  eeesio  hanerum 
has  been  accepted  by  the  court  and  the  credit- 
ors, and  a  syndic  has  been  appointed  and  quel- 
ifi^,  an  the  property  and  ngbts  of  property  of 
the  insolvent  are  vested  in  ms  creditors,  repre- 
sented by  the  syndic  as  their  trustee,  and  pass 
to  the  creditors  by  the  cession,  whether  in- 
cluded in  his  schedule  or  not  Dwight  y.  iStf- 
mon,  4  La.  Ann.  490;  Muse  t.  Ta/r^irougk,  11 
La.  521 ;  West  v.  HU  Oreditore,  8  Rob.  (La. )  IIM ; 
Dwight  V.  Smith,  9  Rob.  (La.)  82.  These  cases 
sustain  and  are  therefore  dted  to  the  proposi- 
tion bv  CIiitfJusiieeTtakej,  delivering  the  opin- 
ion of  this  court  in  Bank  of  Tenneesee  y.  Morn, 
58  U.  8. 17  How.  157, 360  [15: 70, 711.  The 
rule  relates  to  possession  and  disposition,  and 
it  has  been  frequentlv  decided  that  the  surren- 
der of  the  insolvent  does  not  devest  him  of  the 
title  to  the  property  surrendered,  though  it 
strips  him  of  the  power  to  control,  alienate  or 
dispose  of  the  same  durinir  the  administratioo 
of  ills  estate,  and  so  vests  it  in  the  creditors  or 
in  the  syndic  for  them  that  it  is  no  longer  liable 
to  seizure,  attachment  or  execution,  but  is  held 
to  be  adniinistered  and  disposed  of  according 
to  law  for  the  benefit  of  the  creditors.  Sitae 
V.  Hunetock,  2  Rob.  (La.)  187;  Jaequei  y.  Hie 
Oreditore,  88  La.  Ann.  868;  Watting  v.  More- 
field,  88  La.  Ann.  1174, 1177;  Mmick  v.  digram, 

17  La.  Ann.  85. 

It  is  therefore  immaterial  that  title  may  not 
vest  absolutely  in  the  syndic  or  creditors.  It  is 
enough  that  the  surrender  operates  as  a  transfer 
for  £c  specific  purpose  of  <he  disposal  of  the 

J  property  and  the  distribution  of  the  proceeds 
ft  coneureo  among  the  creditors,  ana  is  pro- 
tected accordingly.    Lqforest  v.  Hie  Oreditore, 

18  La.  Ann.  fsSSi;  Weet  v.  Ms  Otedeiore,  ub% 
eupra. 

In  Mmiek  v.  Ingram.  17  La.  Ann.  85,  Klmick 
&  Co..  Judgment  creditors  of  Ingram,  issued 
execution  against  him  from  the  Fourth  District 
Court  of  New  Orleans,  where  they  had  re- 
covered their  Judgmsot,  and  caused  property  to 
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be  seized  tbereunder  after  iDgram  bad  gone 
Into  intolvencj  and  made  a  sarreoder  in  the 
fifth  district  court.  The  proceedings  in  Nimick 
A  Go's  suit  were  transferred  to  the  fifth  dis- 
trict court  and  cumulated  with  the  iosolTent 
proceedings.  Thereupon,  In^m  took  out  of 
the  latter  court  a  rule  on  Nimick  A  Co.  to  show 
cause  why  all  further  action  under  the  writ  of 
fi,  fa,  should  not  be  stayed  and  set  aside,  which 
rule  was  made  absolute;  and  from  that  order 
an  appeal  was  taken  to  the  Buprame  Court  of 
Louisiana.  There  Nimick  &  Co.  urged  that  by 
their  diligence  they  had  discoverea  the  prop- 
erty seized  by  them,  and  that,  In^Eram  having 
fraudulently  attempted  to  screen  the  property, 
it  was  legally  incompetent  for  him  to  take  any 
steps  in  relation  to  it  to  affect  their  rights;  but 
the  Supreme  Court  said: 

"What  these  rights  are  it  is  not  necessary  for 
us  to  decide,  being  satisfied,  as  we  are,  that 
they  canonly  be  determined  contradictorily  with 
the  mass  of  the  insolvent's  creditors,  before  the 
court  seized  of  the  eoneur$o,  as  the  whole  pro- 
ceedings in  the  suit  pending  originally  in  the 
fourth  district  court  were  .  .  .  properly  or- 
dered to  be  cumulfited  with  the  insolvent  pro- 
ceedings in  the  fifth  district  court  .  .  . 

"Any  informality  In  the  proceedings,  when 
questioned*  must  be  by  direct  action.  No 
creditor  will  be  permitted  to  disregard  and  treat 
as  an  absolute  nullity  a  Judgment  accepting  a 
surrender  made  by  hia  debtor,  and  granting  a 
stay  of  proceedings. 

"The  acceptance  for  the  creditors  by  the  court 
of  the  ceded  estate  vests  in  them  all  the  rights 
and  property  of  the  insolvent,  whether  placed 
on  the  schedule  or  not;  and  the  syndic  may  sue 
lo  recover  them. 

"But  any  creditor  may  show,  provided  it  be 
contradictorily  with  the  mass  of  the  creditors, 
or  their  legal  representative,  that  any  particu- 
lar object  or  fund  is  not  embraced  in  the  sur- 
rendered estate,  but  is  subject  exclusively  to  his 
individual  claim.  And  this  is  tlie  reoiedy  of 
the  plaintifb,  if  any  they  have.** 

Nimiek  v.  Ingram  is  quoted  from  and  ap- 
proved in  Tm  t.  OarrUre,  117  U.  B.  201,  907 
[99-  855. 857]. 

In  the  case  lo  hand,  the  order  of  the  court  In 
Insolvency  stayed  all  ludicial  proceedings 
against  the  Insolvent  and  his  property,  and,  ny 
the  acceptance  of  the  cession,  passed  all  the  in- 
solvent's aasets  to  the  syndic  for  the  benefit  of 
creditors:  but  its  operation  was  not  confined  to 
the  property  specifically  named,  nor  did  the  ac- 
ceptance by  the  creditors  have  that  efTect.  If 
property  be  omitted  by  mistake  or  with  fraud- 
ulent intention,  it  is  the  duty  of  the  syndic  to 
have  the  schedule  amended  ao  as  to  Include  it. 
and  to  take  possession  and  administer  upon  it 
{Chafe  V.  8eht«n,  84  La.  Ann.  686);  and  it  is  the 
duty  of  the  creditors  to  bring  it  to  his  attention, 
that  he  may  do  ao.  The  evidence  offered  by 
appdlanta  that  Green  did  not  intend  to  indude 
this  property  because  advised  by  counsel  that 
It  was  not  liable  for  his  debts  was  properly  ex- 
cluded, aa  his  intention  could  not  control  the 
operatiof^  of  the  law,  or  defeat  the  rights  of  his 
creditors. 

The  property  was  named  in  the  schedule  aa 
belonging  to  the  wife  individually  and  therefore 
not  claimed  by  the  debtor;  but  any  creditor,  by 
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inquiry,  could  have  ascertained  the  circum- 
stances and  been  informed  of  its  liability  under 
the  law.  There  is  nothinjg  to  impugn  the  good 
faith  of  the  syndic;  and  If  there  were,  he  could 
have  been  compelled  to  act  and  was  liable  to 
removal.  (Bev.  Stat  La.  g  1814.)  Nor  was 
there  any  element  of  estoppel  involved  In  the 
action  of  the  creditors  who  signed  the  consents 
to  Green's  discbarge.  The  surrender  which  they 
accepted  covered  all  the  insolvent's  assets,  and 
even  if  they  were  laboring  under  the  erroneous 
belief  that  this  particular  property  was  not  sub- 
ject to  their  claims,  they  womd  be  entitled,  so 
far  aa  appears  from  this  record,  to  sbaro  in  its 
proceeds  when  the  mistake  was  discovered.  No 
other  creditor  was  misled  to  his  injury  by  their 
action,  and  no  adjudication  foreclosed  their 
rights. 

And  in  addition  to  this,  as  ueillnger  and  Blum 
and  the  Bank  in  Wintcrtbur  recovered  their 
judgments  after  the  insolvency  proceedinga 
were  commenced  and  the  surrender  made  by 
Green,  if  tbey  wished  to  attack  those  proceed- 
ings they  should  have  done  so,  as  we  have  seen, 
"contradictorily  with  the  mass  of  the  insolv- 
ent's creditors,  before  the  court  seized  of  the 
conciiT$o," 

It  is  said,  however,  that  insolvency  proceed- 
ings and  laws  can  have  no  extraterritorial  effect, 
and  do  not  affect  or  control  nonresident  credit- 
ors unless  they  voluntarily  make  themselves 
parties  to  the  proceedings. 

And  it  is  argued  Uiat,  as  these  were  foreign 
creditors  who  had  not  made  themselves  such 
parties,  and  had  sought  relief  through  the 
United  States  circuit  court,  that  placed  tnemon 
different  ground  as  to  the  property  of  an  in- 
solvent from  that  occupied  oy  the  creditors  of 
his  domidl.  But  so  far  as  the  properQr  of  an 
insolvent  Is  concerned  in  the  Jurisdiction  within 
which  proceedings  against  nim  are  taken,  ita 
destination  is  fixed  (existlbg  priorities  being  of 
course  respected)  by  the  laws  of  that  Jurisdic- 
tion. The  insolvency  decree  is  In  the  nature  of 
an  execution,  and,  tlM>u^  it  cannot  l^  ita  own 
force  attach  assets  In  another  State,  it  takes  the 
assets  within  Its  own.  And  while  nonresident 
creditors  are  entitled  to  come  iapari  pamu  with 
domestic,  if  thev  do  not  do  so  they  cannot  par- 
ticipate in  the  distribution. 

By  the  insolvency  proceedings  Green's  assets 
were  placed  in  gremlo  lsgi$,  and  could  not  be 
seized  by  process  from  another  court  Ftale  t. 
Phippq,  56  U.  8.  14  How.  888,  875  [14:459, 
481];  Tva  v.  Carriert,  117  U.  a  901,^  [29: 
855,  8571.  What  the  rights  of  the  appellants 
might  be  If  they  declined  to  prove  their  claims 
or  mtervene  in  the  state  couit,  upon  the  termi- 
nation of  the  administration  there,  it  is  not  nec- 
essary to  consider.  WiUiarm  v.  Benedict,  49 
U.  8.  8  How.  107.  119  [19:1007,  10081;  Union 
Bank  ef  Tennemee  v.  Vaiden,  69  U.  S.  18  How. 
608  [15:4721;  Oreen  t.  OrHghton,  64  U.  8.  98 
How.  90,  107  [16:419,  428J.  The  conclusion 
that  under  the  particular  circumstances  dis- 
closed, this  property  formed  part  of  the  assets 
belonging  to  an  administration  pendinfr  when 
the  writs  of  JL  fa.  were  issued,  oetemunes  the 
invalidity  of  the  adzure  under  them.  Rio 
Orande  J3L  Company  v.  QomiUt,  189  U.  8.  478 
[88:400]. 

The  Judgment  of  the  circuit  court  released 
the  property  upon  condition  that  the  cos's  io 
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the  making  of  the  seizure  be  paid  l^  the  syndic, 
and  that  he  present  and  file  an  order  from  the 
state  district  court  authorizing  and  directing 
him  to  take  possession  of  the  property  and  ao- 
minister  the  same  as  part  of  the  insolvent  estate 
of  Green.  This  was  an  eminently  judicious  and 
proper  order,  apparently  effectual  to  secure  the 
appropriation  of  the  property  to  the  claims  to 
which  it  was  subject,  while  these  judgment  cred- 
itors were  absolved  from  the  expense  incurred 
in  emphasizing  the  fact  of  its  liabilitv. 

We  see  no  error  in  the  record,  and  the  judg- 
ment is  thertfare  termed. 


IL  B.  BUFORD  bt  al.,  Apptt., 

JOHN  8.  HOUTZ  bt  al. 

(See  8.  C  Reporter^  ed.  880-881) 

Unoccupied  mMie  lande^  use  of  for  etoek  raU 
inff — implied  Ueenae  to  uee—gotemment  per- 
mution^-^uty  of  owner  of  eatUe — law  and 
eustome  of  Utah — law  of  England— inegui' 
table  iuit 

h  naintllflB,  engaged  In  stock  raising  on  unooou- 
pied  public  lands  of  the  United  States,  although 
ownlniT  detached  unindooed  portions  of  such 
land,  cannot,  by  suit  in  equity,  enjoin  defend- 
ants, owninir  none  of  such  lands,  from  the  use  of 
such  pul>lic  lands  for  pasturage,  on  the  ground 
that  defendants*  sheep  pastured  thereon  will  tres- 
pass and  pasture  on  plaintUTs  unindosed  lands; 
plaintllfti  cannot,  by  so  excluding  defendants,  se- 
cure to  themselves  the  exclusive  right  of  pastur- 
age on  such  public  lands. 

3.  There  is  an  implied  license,  growing  out  of  the 
custom  of  nearly  a  hundred  years,  that  the  public 
lands  of  the  United  States,  especially  those  in 
which  the  native  grasses  are  adapted  to  the 
growth  and  fattening  of  domestic  animals,  shall 
be  free  to  the  people  who  seek  to  use  them,  when 
left  open  and  unindosed. 

8l  The  government  of  the  United  States  in  all  its 
branches  has  known  of  this  use,  has  never  for- 
bidden it,  nor  taken  any  steps  to  arrest  it,  bat 
has  consented  to  and  encouraged  it. 

4.  In  this  country.  In  the  progress  of  its  settle- 
ment, the  prindple  that  a  man  was  bound  to  keep 
his  cattle  confined  within  hia  own  grounds  or  else 
would  be  liable  for  their  trespasses  upon  the  un- 
indosed grounds  of  his  neighbors  was  never 
adopted  or  recognised  as  the  law  of  the  country, 
except  as  it  might  refer  to  animals  known  to  be 
dangerous. 

I.  The  law  of  Utah  and  its  customs  in  this  regard 
are  the  same  as  above  stated,  and  the  privileges 
accorded  by  the  United  States  for  grazing  upon 
her  public  lands  are  subject  alone  to  their  con- 
troL 

I.  There  is  no  equity  in  allowing  plalntifliB  to  de- 
prive defendants  of  this  recognised  right  to  per> 
mit  thdr  cattle  to  run  at  large  over  the  unoccu- 
pied lands  of  the  United  States  and  feed  upon  the 
grasses  found  in  them,  and,  under  pretense  of 
owning  a  small  proportion  of  the^land  in  contro- 
versy, obtain  for  themsdves  the  monopoly  of 
this  valuable  privilege. 

[No.  711.] 
Submitted  Jan.  6, 1890.    Decided  Fhb.  S^  1890. 


'Am  to  prt-empUon  rights  to  pubUc  kmdt, 
see  ntMM  to  U.  a  v.  Fttsgerald,  Bk.  10,  p.  78Sw  ■ 
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AFPEAL  from  a  decree  of  the  Stxprane 
Court  of  the  Territory  of  Utah  affirming 
a  decree  of  the  Third  Judicial  District  Conit 
of  Utah  Territory  in  and  for  Salt  Lake  County. 
dismissing  a  suit  to  enjoin  defendants  from 
pasturing  Uieir  sheep  upon  certain  laidi. 
Afj^ynea. 

The  facts  are  stated  in  the  opinion. 

Mr,  K«  Kirkpatrick*  for  appeUants: 

An  equitable  action  will  lie  to  restrain  paitkf 
who  severally  contribute  to  a  nuisance. 

Chipman  v.  I^ilmer,  77  N.  Y.  56;  BtmadOl 
Y.  Stipfiene,  14  Nev.  22;  Keifce  v.  Little  York 
OoldW  <ft  IT.  Cb.  58  CaL  724;  HiUman  r.  3ais 
ington,  57  Cal.  64;  Wwr  y.  PiuU,  44  U.  &  3 
How.  412  (11:  6^;  Oainee  v.  Chm,  4S  U.  & 
2  How.  642  (11:  411);  Cent.  Pac  R  Co,  t.  Dger, 
1  Sawy.  641. 

In  actions  to  quiet  title  to  lands  against  per- 
sons setting  up  adverse  daims,  the  rule  is  that 
all  such  persons  are  properly  made  defend- 
ants. 

Fishery.  Hepburn,  48  N.  Y.  41-^;  Pome- 
roy.  Remedies,  §872;  Oometoek  v.  Se^^frd,  I 
Smedes  &  M.  428,  40  Am.  Dec.  102,  and  nete, 
106;  Fellowe  y.  Felhwe,  4  Cow.  6Cfi,  15  Am. 
Dec.  427,  note,  and  cases  dted;  Dimwioek  v. 
Bixby,  20  Pick.  877;  Bowers  v.  Keeeeher,  9 
Iowa,  422;  Bu^e  y.  Sargent,  28  Me.  260; 
Lewie  v.  81.  Atbane  Iron  A  8.  Works,  50  Yt 
477;  Butler  Y.  Spann,  27  Mias.  284. 

The  complaint  states  a  good  cause  oi  action 
in  equity  for  injunctive  refief . 

Watson  Y.  Sutiierland,  72  U.  a  5  Wall  74 
(18:  580);  Bayee  v.  Qrundy,  28  U.  &  8  Ptt. 
210  (7:  655):  MvXry  y.  Norton,  1  OenC  R^ 
748,  100  N.  Y.  424. 

The  legal  remedy  is  not  adequate;  the  inad- 
eouacy  of  legal  remedies  is  tiie  test  and  hmit 
of  the  injunctive  jurisdiction. 

8  Pom.  Eq.  Jur.  $  1857,  and  noU  1;  BdU- 
van  Y.  Finnegan,  101  Man.  447;  Cbietan  t. 
Shearer,  99  Mass.  209;  Qage  v.  Rohrhael,  56 
m.  262,  266;  MeDoweU  y.  Langdon,  8  Gnj» 
518;  Buxton  v.  Broadway,  45  Conn.  540;  fir- 
guson  V.  Fisk,  28  Conn.  601;  Oage  v.  BiOHict, 
56  111.  268. 

There  is  a  strong  analogy  between  the  fMts 
in  this  case  and  those  of  the  2Jining  Detm 
OoM  9  SawY.  441. 

When  the  United  States  sells  land  and  puts 
with  the  fee  by  patent,  it  retains  no  ri^t  to 
take  that  land  for  public  use  without  just  com- 
pensation, nor  does  it  confer  such  a  right  oo 
the  State  within  which  it  lies. 

PumpeUyy.  Oreen  Bay  d  If.  Canal  Co.  80 
IT.  S.  18  Wall.  181  (20*  561);  Baton  t.B,C.4 
M.  R.  Co,  51  N.  H.  510;  Cooley,  Torts.  (»; 
Mining  Debris  Case,  9  Sawy.  50a 

Messrs.  Joseph  L.  Rawlins,  OgdenBiUs 
and  James  If,  Kimball,  for  appellees: 

It  is  not  true  that  the  law  bounds  evny 
man's  property,  and  is  his  fence,  in  the  teus 
for  which  appellants  contend  in  this  esse. 

Laws  of  the  Territory  of  Utah.  1886.  P.  8, 
chap.  8:  K&rwhaker  y.  Cleffeland^  C.^0,^ 
Go.  8  Ohio  St.  172;  Seeley  y.  Peters,  10  DL  18(h 
StudweU  Y.  Riteh,  14  Conn.  298;  Beanfori  f. 
Banner,  1  Strob.  L.  176;  FHpp  y.  EusH* 
1  Strob.  L.  178;  Utah  Corop.  Laws  1888, 
%  2284;  Comerford  v.  Dupuy,  17  CaL  808;  Legs* 
Y.  Qedney,  88  CaL  579. 
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Mr,  Justice  Miller  deUyerad  Ibe  oplQion  of 
tbe  court. 

This  is  an  appeal  from  the  Supreme  Court 
of  tlie  Territory  of  Utah. 

Tbe  biU  was  origiDally  filed  bv  the  appel- 
laoU  in  tbe  Third  Judicial  District  Court  of 
Utah  Territory  in  and  for  Salt  Lake  County, 
and  in  that  court  a  demurrer  was  filed  setting 
forth  two  grounds  of  objection  to  the  bill: 
first,  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and.  second,  thai 
sereral  causes  of  action  have  been  improperly 
united  in  this,  that  said  complaint  states  a  sep- 
arate cause  of  action  against  each  individual 
defendant,  and  nowhere  states  or  attempts  to 
state  a  cause  of  action  against  all  of  the  defend- 
ants. This  demurrer  was  sustained*  and  a  de- 
cree rendered  dismissinff  the  bill  at  the  costs  of 
plaintiffs,  and  on  appeal  to  the  Supreme  Court 
of  the  Territory  that  decree  was  affirmed. 

The  case  is  here  on  an  appeal  from  that 
ludffment.  Tbe  complainants  were  M.  B.  Bu- 
ford,  J.  W.  Taylor,  Charles  Crocker  and 
George  Crocker,  copartners  under  the  firm 
jiame  and  style  of  the  Promontory  Stock  Ranch 
Company.  The  defendants  were  John  S. 
Houts  and  Henry  and  Edward  Conant,  imder 
tbe  firm  name  and  style  of  Houtz  A  Conant, 
the  Box  Elder  Stock  and  Mercantile  Company, 
a  corporation,  and  twenty  individuals  whose 
names  are  given  in  the  bill. 

The  plaintiffs  allege  that  they  are  the  on^o- 
era  of  certain  sections  and  parts  of  sections  of 
land  in  the  Territorv  of  (Jtah,  which  they  de- 
scribe spedficaUy  oy  the  sumbers  and  the 
style  of  their  conmssional  subdivisions,  very 
much  of  which  is  derived  from  the  Centnu 
Pacific  Railroad  Company,  to  which  they  were 
sranted  by  the  Congress  of  the  United  states. 
These  lands  were  alternate  sections  of  odd 
numbers  according  to  tbe  congrasional  grant 
to  the  railroad  company,  and  they  with  tbe 
other  tracts  mentioned  in  the  phdntiffs'  bill  are 
['*']  said  to  amount  to  over  850,00A  acres,  "and  ex- 
tend over  an  area  of  forty  miles  in  a  northerly 
and  a  southerly  direction,  by  about  thirty-six 
miles  in  an  easterlv  and  westerly  direction." 

The  allegation  Is  that  these  lands  are  very 
valuable  for  pasturage  and  the  grazing  of 
stock,  and  are  of  litUe  or  no  value  for  any 
other  purpose,  and  were  held  by  tbe  plaintiffs, 
and  are  now  held  by  them,  for  that  purpose 
solely.  That  owing  to  their  character,  the 
scarcity  of  water  and  the  aridity  of  the  climate 
where  these  lands  are  situated,  they  can  never 
be  subjected  to  any  beneficial  use  other  than 
the  grazing  of  stock.  That  phdntiffs  own 
and  are  possessed  of  large  numbers  of  homed 
cattle,  to  wit,  20,000  head,  of  the  value  of 
$100,000,  and  are  engaged  in  the  sole  business 
of  stock  raising.  That  for  a  long  time  they 
have  had  and  now  have  all  said  cattle  running 
and  grazing  upon  these  lands.  That  all  the 
eren-numDersQ  sections  in  each  and  all  of  the 
townships  and  fractional  townships  above  men- 
tSooed  bek>ngto  and  are  part  of  tbe  public  do- 
main of  tbe  United  States.  That  the  defend- 
ants have  not,  nor  has  either  of  them,  any 
rl^it,  title,  interest  or  powession  or  right  of 
poisessioD,  of  or  to  any  of  the  knds  embraced 
m  any  of  the  townships  or  fractional  town- 
Alps  above  mentioned,  nor  have  tb^  ever  had 
aoy  muit  right,  title,  hiterest  or  poasoHion. 
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That  none  of  the  lands  included  within  said 
townships  or  fractional  townships  are  fenced 
or  inclosed,  except  a  small  poruon  owned  by 
plaintiffs,  which  they  have  heretofore  inclosed 
with  fences  for  use  as  corrals,  within  which  to 
gather  from  time  to  time  their  cattle  in  order 
to  brand  the  young  thereof.  Thev  allege  that 
for  various  reasons  they  cannot  fence  and  in* 
dose  their  lands  without  inclosing  large  por- 
tions of  the  lands  of  the  Unitea  States,  and 
without  rendering  large  and  valuable  portions 
of  their  own  of  no  value,  by  reason  of  tbe 
shutting  off  and  preventing  their  own  cattle 
from  obtaining  necessary  water.  That  the  de- 
fendants Houtz  and  Conant,  now  and  for  a 
long  time  past,  have  owned  a  large  number, 
to  wit,  16,000  bead,  of  sheep,  and  each  of  the 
other  defendants  to  this  action  is  now,  and  for 
a  long  time  past  has  been^^e  owner  of  a  large 
fiock  or  herd  of  sheep.  The  'smallest  oumlwr  [323.] 
owned  by  any  one  partv  exceeds,  as  plaintiff 
believes,  five  thonsanal  and  the  aggregate 
number  of  sheep  so  held  exceeds  two  bun&ed 
thousand. 

It  is  then  alleged  that  the  official  survey  of 
the  United  States  has  been  extended  over  all 
land  within  the  townships  and  fractional  town- 
ships mentioned  in  tbe  bUl,  and  that  there  are 
seven  well-defined  and  well-known  traveled 
highways  over  those  lands,  four  of  which  run 
in  a  northerly  and  southerly  directioo,  and 
three  in  an  easterly  and  westeny  direction,  en- 
tirely across  the  lands  embraced  in  aaid  town- 
ships and  fractional  townships,  along  which 
the  sheep  of  the  defendants  may  be  driven 
without  inlurv  to  plaintiffs'  lands,  notwith- 
standing which  each  of  said  defendants  claims 
and  asserts  that  be  has  the  lawful  right  and  Is 
entitled  to  drive  all  sheep  owned  by  him  ovsr 
and  across  any  of  said  hmds  of  these  plaintiffs, 
and  to  pasture  and  graze  bia  abeep  thereon 
whenever  and  wherever  he  nuiy  desire  so  to 
do.  That  all  of  said  defendants  respectively 
rely  upon  and  set  up  a  common,  tboiigh  not  a 
Joint,  pretended  rignt  to  drive,  graze  and  pas-  ; 
ture  his  sheep  thereon,  and  each  of  said  defend- 
ants bases  his  pretended  right  to  drive,  graze 
and  pasture  his  sheep  upon  the  lands  of  tha 
plaintiffs  upon  precisely  the  same  state  of  facts  ' 
as  that  relied  upon  by  each  of  tbe  other  de- 
fendants. That  is  to  say,  each  of  said  defend- 
ants claims  that,  all  the  even-numbered  sections 
in  each  of  said  townships  and  fractional  town- 
ships being  unoccupiea  public  domain  of  tbe 
United  States,  he  has  an  implied  license  from 
the  government  of  tba  United  Statea  to  drive, 
graze  and  paature  hia  abeep  thereon,  and  that 
he  cannot  do  thli  without  having  them  run, 
graze  and  pasture  upon  the  lands  of  the  plain- 
nffa.  Therefore  each  of  said  defendants  claims 
and  asserts  that  he  is  entitled  to  have  his  said 
sheep  run.  graze  and  pasture  upon  tbe  lands  of 
the  plaintiffs  as  aforesaid;  and  that  during  tba 
year  past  each  of  said  defendanta  did  repeat- 
edly drive  large  banda  and  herda  of  abeep  over, 
upon  and  aeroaa  the  landa  of  tbeae  plaintiffa, 
and  graze  and  pasture  the  same  thereon,  to  tbe 
great  injury  and  damage  of  the  said  plaintiffa, 
and  that  tbiev  and  each  of  them  threaten  to  con- 
tinue to  do  thia  and  will  do  it  unleaa  reatralDed 
by  order  of  tkt  court  [9Mj 

It  ia  tbeo  alleged  thai  tbe  abeep,  in  grazing 
upon  tbe  landa,  do  H  a  permaiifl  *«»iiiry,  aod 
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dziye  away  the  cattle  from  such  lands,  where- 
by, if  the  defendants  are  permitted  to  oriTe  and 
pasture  their  sheep  on  the  lands  of  the  plain- 
tiffs,  those  lands  will  be  greatly  damaged,  aod, 
for  a  longneriod  of  time  in  the  future,  ren- 
dcored  yalueless  for  the  purpose  of  grazing  and 
pasturing  their  cattle.  Tbey  then  allege  that 
they  have  no  adequate  way  of  estimatinff  the 
dunage  which  they  will  siiner  should  daend- 
ants,  or  either  of  them,  do  as  they  have  threat- 
ened to  do  as  herein  stated,  for  the  reason, 
among  others,  that  the  destruction  of  the  food 
grasses  and  herbage  on  plaintifTs'  lands  will  re- 
sult in  depriviog  plaintiffs'  cattle  of  necessary 
food,  thereby  causing  great  deterioration  in 
flesh  and  consequent  value,  which  loss  and  de- 
terioration cannot  be  adequately  determined  by 
witnesses;  which  will  result  in  the  destruction 
of  plaintiffs'  business,  will  waste  and  impair 
their  freehold,  and  obstruct  them  and  each  of 
them  in  the  use  of  their  said  proper^.  They 
allege,  therefore,  that  they  have  no  plain,  ade- 
quate and  speedy  remedy  at  law;  acd  that  it 
wiU  be  impossible  to  establish  the  amount  of 
damages  which  said  plaintiffs  will  suffer  by  the 
wrong  or  trespass  of  any  particular  one  of  said 
defendants. 

The  prayer  of  the  plaintiffs  is  for  a  judgment 
and  decree  of  the  court— 

1st.  That  said  defendants  have  not,  nor  has 
either  of  them,  any  right  of  way  for  any  of  his 
or  their  sheep  over  sud  lands  of  plaintiffs  or 
any  part  thereof,  except  over  and  aloug  the 
highways  aforesaid;  that  they  have  not,  nor 
has  either  of  them,  any  right  to  graze  or  pas- 
ture any  of  his  or  their  sheep  thereon  or  on  any 
part  thereof. 

2d.  That,  pending  this  action,  said  defend- 
ants and  each  of  them,  their  and  each  of  their 
agents,  servants  and  employes,  be  enjoined 
from  driving  any  of  his  or  their  sheep  upon 
any  of  said  lands,  except  over  and  along  said 
highways,  or  permitting  any  of  them  to  go, 

Sraze  or  pasture  thereon,  and  that  upon  the 
nal  decree  herein  said  injunction  be  made  per- 
petuaL 

8d.  For  such  other  and  further  relief  aamay 
be  just  and  equitable,  together  with  their  costs 
in  this  behalf  tncurred. 

The  Supreme  Court  of  the  Territory,  in  af- 
iirming  the  judgment  of  the  court  of  Uie  third 
judicuu  district,  did  not  consider  the  question 
of  the  misjoinder  of  defendants,  but  r^ted  its 
judgment  upon  the  want  of  eqtdty  in  the  biU. 
It  might  be  difficult  to  iustaio  a  bill  which, 
like  this,  united  fifteen  or  twenty  different  de- 
fendants, to  restrain  them  from  committing  a 
trespass,  where,  if  the  parties  are  guilty  or 
^ould  attempt  to  commit  the  trespass,  they  do 
it  without  concert  of  action,  at  difrerent  times, 
in  different  parts  of  a  large  district  of  country 
such  as  here  described,  and  each  in  his  own 
way  and  by  his  own  action  or  that  of  his  serv- 
ants. Bui  waiving  this  question,  we  are  of 
opinion  that  the  biUhas  no  equity  In  it 

The  appellants  beins  stock-raisers,  like  the 
def endanU,  whose  sto(£  are  ndsed  and  fattened 
on  the  unoccupied  public  lands  of  the  United 
States  mainly,  seek  by  the  parchase  and  own- 
ership of  parts  of  these  lands,  detached  through 
a  larse  body  of  the  puUic  domain,  to  exclude 
the  oefendlaiits  from  the  use  of  this  public 
domain  as  a  gnudng  groosd,  while  they  them- 


selves appropriate  aU  of  it  to  their  ownexdu- 
sive  use.  'This  they  propose  to  do,  not  by  any 
Act  of  Congress  or  of  any  legislatiye  body 
whatever,  but  by  means  of  this  bUl  in  chan- 
cery, obtaining  an  injunction  against  the  de- 
fendants, who  they  aUege  to  be  the  owners  of 
200.000  sheep  grazing  upon  these  public  lands, 
which  shaU  exclude  defendants  from  the  use 
of  them,  and  thereby  secure  to  themselves  the 
exclusive  right  to  pasture  their  20.000  head  of 
cattle  upon  the  same  lands.  < 

If  we  look  at  the  condition  of  the  ownership 
of  these  lands,  on  which  the  plaintiffs  rely  for 
relief,  we  are  still  more  impr^sed  with  the  in- 
justice of  this  attempt  A  calculation  of  tne 
area  from  which  it  is  proposed  to  exclude  the 
defendants  by  this  injunction,  under  the  alle- 
gation that  it  is  forty  miles  in  OQe  direction  and 
thirty-six  in  anoUier,  shows  that  it  embraces 
1,440  square  miles,  or  021,000  acres,  all  of 
which,  as  averred  by  the  bill,  is  uninclosed  and 
unoccupied  except  for  grazing  purposes.  Of 
this  921,000  acres  of  land  the  plaintiffs  only 
assert  title  to  350,000  acres;  that  is  to  sav,  being 
the  owners  of  one  third  of  this  entire  body  of 
land,  which  ownership  attaches  to  different 
sections  and  auarter-sections  scattered  tbrough 
the  whole  body  of  it,  ibey  propose  by  exclud- 
ing the  defendants  to  obtain  a  monopoly  of  the 
whole  tract,  while  two  thirds  of  it  is  public 
land  belonging  to  the  United  States,  in  which 
the  right  of  an  parties  to  use  it  for  grazing  pur- 
poses, if  BDj  such  riffht  exists,  is  equal.  The 
equity  of  this  preceding  is  something  which 
we  are  not  able  to  perceive. 

It  seems  to  be  founded  upon  the  proposition 
that  while  they,  as  the  owners  of  tbe  850,000 
acres  thus  scattered  through  the  whole  area,  are 
to  be  permitted  for  that  reason  to  exercise  the 
right  of  grazing  their  own  cattle  upon  all  of 
the  land  embnu^  within  these  1,440  square 
miles,  the  defendants  cannot  be  permitted  to 
use  even  the  lands  belonging  to  the  United 
States,  because  in  doing  this  their  cattle  will 
trespass  upon  the  uninclosed  lands  of  plaintiffs. 
In  other  words,  they  seek  to  introduce  into  the 
vast  regions  of  the  public  domain,  which  have 
been  open  to  the  use  of  the  herds  of  stock-ndsers 
for  nearly  a  century  without  objection,  the  prin- 
ciple of  law  derived  from  England  and  applica- 
ble to  highly  cultivated  regions  of  country,  that 
every  man  must  restrain  nis  stock  within  his 
own  grounds,  and  if  he  does  not  do  so,  and 
they  get  upon  the  uninclosed  grounds  of  his 
neighl>or,  it  is  a  trespass  for  which  their  owner 
is  responsible. 

We  are  of  opinion  that  there  is  an  implied 
liceqse,  growing  out  of  the  custom  of  nearly  a 
hundred  years,  that  the  public  lands  of  the 
United  States,  especially  those  In  which  the 
native  grasses  are  adapted  to  the  growth  and 
fattening  of  domestic  animals,  shall  be  free  to 
the  people  who  seek  to  use  them,  where  they 
are  left  open  and  unincloeed,  and  no  act  of 
government  forbids  this  use.  For  many  years 
past  a  very  large  proportion  of  the  beef  which 
nas  been  used  by  the  people  of  the  United 
States  is  the  meat  of  cattle  tbus  raised  upon  the 

Eublic  lands  without  charge,  without  lei  or 
indrance  or  obstruction.  The  government  of 
the  United  States  in  all  its  branches  has  known 
of  this  use,  has  never  forbidden  it  nor  taken 
any  steps  to  arrest  ^it.    No  doubt  it  may  be 
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Mfely  stated  that  this  lias  been  dono  with  the 
oonsent  of  all  branches  of  the  government,  and, 
as  we  shall  attempt  to  show,  with  its  direct  en- 
(3S7]    oouragement 

The  whole  system  of  the  control  of  the  public 
lands  of  the  United  States  as  It  has  been  conduct- 
ed bj  the  goyemment,  under  Acts  of  Oongresi, 
shows  a  Ul^ralitj  In  regard  to  their  use  which 
has  been  uniform  and  remarkable.  They  have 
always  been  open  to  sale  at  very  cheap  prices. 
Laws  have  been  enacted  authorizhoff  persona  to 
settle  upon  Uiem,  and  to  cultivate  Cbem,  before 
ih^  acquire  any  title  to  them.  WhOe  in  the  in- 
dptenoy  of  the  settlement  of  these  lands,  by 
persons  entering  upon  them,  the  permission  to 
do  so  was  a  taat  one,  the  ezerdse  of  this  per- 
mission became  so  important  that  Congress,  by 
a  system  of  laws  call«l  the  Pre-emption  Laws, 
recognized  this  right-so  fto  as  to  confer  a  pri- 
ority of  the  right  of  purchase  on  the  persons 
who  settled  upon  and  cultivated  any  part  of 
this  public  domain.  Durinsr  Uie  time  tnat  the 
settler  was  perfecting  his  title,  bj  makinff  the 
Improvements  which  that  Statute  required,  and 
paying,  by  installments  or  otherwise,  the  money 
necessary  to  purchase  it,  both  he  and  all  other 
persons  who  desired  to  do  so  had  fuUUberfyto 
grasee  their  stock  upon  the  grasses  of  tf  is  prai- 
ries and  upon  other  nutritious  substances  found 
upon  the  soil. 

The  value  of  this  privilege  grew  as  the  pop- 
ulation increased,  ana  it  became  a  custom  for 
persons  to  make  a  business  or  pursuit  of  gath- 
erfaig  herds  of  cattle  or  sheep  and  raising  tnem 
and  fattening  them  for  market  upon  these  un- 
indoeed  lan&  of  the  government  of  the  United 
States.  Of  course  the  instances  became  numer- 
ous in  which  persons  purchasing  land  from  the 
United  States  put  only  a  small  piirt  of  it  in  cul- 
tivation, and  permitted  the  balanoe  to  remain 
uninclosed  and  in  no  way  separated  from  the 
lands  owned  by  the  United  States.  All  the 
ndghbors  who  nad  settled  near  one  of  these 
prairies  or  on  it,  and  all  the  people  who  had 
cattle  that  they  wished  to  fra^  '^|ion  tne  public 
lands,  permitted  them  to  run  at  large  over  the 
whole  regiooL  fattening  upon  the  pubKc  lands 
of  the  United  States  and  upcm  the  uninclosed 
lands  of  the  pri^ste  individual  without  let  or 
hindrance.  The  owner  of  a  piece  of  land,  who 
had  built  a  house  or  inclosed  twenty  or  forty 
acres  of  it,  had  the  l)enefit  of  this  universal  cm- 
tom,  as  well  as  t^c  party  who  owned  no  land. 
Everybody  used  the  open  uninclosed  country 
which  produced  nutritious  grasses  as  a  public 
common  on  which  their  horses,  cattle,  hogs 
[3M]    and  sheep  could  run  and  graze. 

It  has  never  been  understood  that  in  those 
regions  and  In  this  country,  in  the  progress  of 
Its  settlement,  the  principle  pre  vailed  that  a 
man  was  bound  to  keep  his  cattle  confined 
within  his  own  grounds  or  else  would  be  liable 
for  their  trespasses  upon  the  uninclo«ed  grounds 
of  his  neighbors.  Such  a  principle  was  ill 
adapted  to  the  nature  and  condition  c^  the 
country  at  that  time.  Owing  to  the  scarcity  of 
meana  for  inclosing  lands,  and  the  great  value 
of  the  use  of  the  public  domain  for  pasturage, 
it  was  never  adopted  or  recognized  ss  the  law 
of  tks  ooontry,  except  as  it  might  refer  to  ani- 
mals known  to  be  dangerous  and  permitted  to 
CO  where  their  dangerous  character  might  pro- 
oooe  evl]  lesulta.    Indeed,  it  is  only  within  a 
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few  years  past,  as  the  country  has  been  settled 
and  become  highly  cultivated,  all  the  land 
nearly  being  so  used  by  its  owners  or  by  their 
tenants,  that  the  question  of  compelling  the 
owner  of  cattle  to  keep  them  confined  has  oeea 
the  subject  of  agitation. 

Nearly  all  the  States  in  early  days  had  what 
was  called  the  Fence  Law.  a  law  by  which  a 
kind  of  fence,  sufficient  in  a  general  way  to 
protect  the  cultivated  ground  from  cattle  and 
other  domestic  animau  which  were  permitted 
to  run  at  large,  was  prescribed.  The  character 
of  this  fence  In  most  of  the  Statutes  was  laid 
down  with  great  particular!^,  and  unless  it 
was  In  strict  conformity  to  the  Statute  there 
was  no  liability  on  the  part  of  the  owner  of 
cattle  If  they  Invaded  the  indosurs  of  a  party 
and  hiflicted  hijury  on  him.  If  the  owner  of 
the  inclosed  ground  had  his  fence  constructed 
In  aooofdance  with  the  requirements  of  the 
Statute^  the  law  presumed  then  that  an  animal 
which  invaded  this  Indosure  was  what  was 
called  a  breachy  animal,  was  not  such  animal 
as  should  be  permitted  to  go  at  large,  and  the 
owner  was  Uable  for  the  damages  done  bv  him. 
Othfio-wise  the  ri^t  of  the  owner  of  all  aome»> 
tic  animals  to  permit  them  to  run  at  larger 
fHtbout  responsibility  for  their  getting  upon 
the  lands  of  his  neighbor,  was  concededl 

The  Territory  of  Utah  has  now,  and  has  al- 
ways had,  a  simOar  Statute^  section  8284  of  the 
Oompfled  Laws  of  Utah,  it  is  now  a  matter 
of  occasional  legislation  In  the  States  which 
have  been  creatra  out  of  this  public  domain,  to 
permit  certain  counties,  or  parts  of  the  State,  or 
the  whole  of  the  State,  by  a  vote  of  the  people 
within  such  subdivisions,  to  determine  whether 
cattle  shall  longer  be  permitted  to  run  at  large 
and  the  owners  of  the  soil  compelled  to  rely  up- 
on their  fences  for  protection,  or  whether  the 
cattle-owner  shall  keep  them  confined,  and  In 
that  manner  protect  ms  neighbor  without  the 
nccessl^  on  tne  part  of  the  uuter  of  relying  up- 
on fences  which  be  may  make  for  such  protec- 
tion. 

¥^hatever  policy  may  be  the  result  of  this  cur- 
rent agitation  can  have  no  effect  upon  the  pres- 
ent case,  as  the  law  of  Utah  ana  its  customs 
in  this  regard  remain  such  as  we  have  described 
It  to  be  in  the  general  region  of  the  northwest, 
and  the  privileges  accorded  bv  the  United 
States  for  graiing  upon  her  public  lands  are 
subject  alone  to  their  controL 

These  principles  were  very  clearly  enunciated 
by  the  Supreme  Court  of  Ohk>  In  lb54  hi  the 
case  of  EenoKaker  v.  (Xeceland,  C.  A  C.  R,  Cb. 
8  Ohk>  St.  179.  In  discussing  this  question, 
the  court  expresses  so  well  the  prindpie  which 
we  are  considering  that  we  venture  to  make 
an  extensive  quotadon  from  the  opinion: 

"  Admitting  the  rule  of  the  common  law  of 
England  in  relation  to  cattle  and  other  live  stock 
runninp^  at  large  to  be  such  as  stated,  the  ques- 
tion arises  whether  it  Is  spplicable  to  the  con- 
dition and  circumstances  ox  the  people  of  thia 
State,  and  hi  accordance  with  their  habits,  un- 
derstandings and  necessitlea.  If  this  be  the 
law  in  Ohk)  now.  It  has  been  ao  since  the  first 
settlement  of  the  State,  and  every  person  who 
has  allowed  his  stock  to  run  at  large  and  go 
upon  the  unindoaed  grounds  of  others  has 
been  a  wrong>4oer,  and  liable  to  an  action  for 
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damages  by  erery  person  on  whose  lands  bis 
creatures  may  have  wandered.  What  has  been 
the  actual  situation  of  affairs,  and  the  habits, 
understandings  and  necessities  of  the  people  of 
this  State  from  its  first  settlement  up  to  the 
present  period  In  this  respect  f  Cattle,  hogs 
and  other  kinds  of  live  stock  not  known  to  be 
breachy  and  unruly,  or  dangerous,  have  been 
allowed  at  all  times  and  in  all  parts  of  the 
State  to  run  at  large  and  ftraze  on  the  range  of 
uncultivated  and  uninclosed  lands.  .  .  . 
So  that  it  has  been  the  general  custom  of  the 
people  of  this  State,  since  its  first  settlement, 
to  flllow  their  cattle,  hogs,  horses,  etc.,  to  run 
at  large,  and  range  upon  the  uninclosed  lands 
of  the  neighborhood  in  which  they  are  kept; 
and  it  has  never  been  understood  bv  them  that 
they  were  tortfeasors,  and  liable  in  damages 
for  letting  their  stock  thus  run  at  large.  The 
existence  or  enforcement  of  such  a  law  would 
have  greatly  retarded  the  settlement  of  the 
country,  ana  have  been  against  the  policy  of 
both  the  genera]  and  the  state  governments. 

"The  common  understanding  upon  which 
the  people  of  this  State  have  acted  since  its 
flrst  settlement  has  been  that  the  owner  of  land 
was  obliged  to  inclose  it  with  a  view  to  its  cul- 
tivation; that  without  a  lawful  fence  he  could 
not,  as  a  general  thing,  maintain  an  action  for 
a  trespass  thereon  by  the  cattle  of  hiti  neigh- 
bor running  at  large;  and  that  to  leave  uncul- 
tivated lands  unincIoi9ed  was  an  implied  license 
to  cattle  and  other  stock  at  large  to  traverse 
and  graze  them.  Not  only,  therefore,  wae  this 
alle^  rule  of  the  common  law  inaj)plicable 
to  the  circumstances  and  condition  oi  the  peo- 

Ele  of  this  State,  but  inconsistent  with  the 
abits,  the  interests,  necessities  and  understand- 
ing of  the  people." 

In  the  case  of  SeeUy  t.  Peten.  10  HL  142,  m 
the  Supreme  Court  of  Dlinois  in  1848,  six 
years  earlier  than  the  Ohio  case,  the  court  in 
reference  to  the  same  subject,  by  Judge  Trum- 
bull, uses  the  following  language: 

"  Perhaps  there  is  no  principle  of  the  com- 
mon law  so  inapplicable  to  the  condition  of  our 
country  and  people  as  the  one  which  is  sought 
to  be  enforced  now  for  the  first  time  since  the 
settlement  of  the  State.  It  has  been  the  cus- 
tom in  Uinois,  so  long  that  the  memory  of  man 
runneth  not  to  the  contrary,  for  the  owners  of 
stock  to  suffer  them  to  run  at  large.  Settlers 
have  located  themselves  contiguous  to  prairies 
for  the  very  purpose  of  netting  the  benefit  of 
the  range.  The  right  of  all  to  pasture  their 
cattle  upon  unincloeed  ground  is  universally 
conceded.  No  man  has  questioned  this  right, 
although  hundreds  of  cases  must  have  occumd 
where  the  owners  of  cattle  have  escaped  the 
payment  of  damages  on  account  of  the  insufiS- 
dency  of  the  fences  throurii  which  their  stock 
have  broken,  and  never  tul  now  has  the  com- 
mon-law rule,  that  the  owner  of  cattle  is  bound 
to  fence  them  up,  been  supposed  to  prevail  or 
to  be  applicable  to  our  condition.  The  univer- 
sal unaerstanding  of  all  classes  of  the  commu- 
nity, upon  which  they  have  acted  by  indoelng 
their  crops  and  letting  their  cattle  run  at  large, 
is  entitled  to  no  little  consideration  in  deter- 
mining what  the  law  is,  and  we  should  feel  in- 
clined to  hold.  Independent  of  any  statutes  up- 
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on  the  subject,  on  account  of  the  inapplicabil- 
ity of  the  common  law  rule  to  the  condi- 
tion and  circumstances  of  our  people,  that  it 
does  not  and  never  has  prevailed  in  Illinoia. 
But  it  is  unnecessary  to  assume  that  ground  in 
this  case.  The  legislation  upon  this  subject, 
from  the  time  when  we  were  a  part  of  the  In- 
diana Territoiy  down  to  the  last  law  contained 
in  the  Revised  Statutes,  clearly  shows  that  the 
Legislature  never  supposed  that  this  rule  of 
the  common  law  prevailed  in  Illinois,  or  in- 
tended that  it  should." 

The  same  principle  is  asserted  In  the  case  of 
Oomsfford  v.  Dujmp,  17  Cal.  810;  and  in  the 
case  of  Logan  t.  Oedney,  88  Cal.  570,  tbecofut 
distinctly  held  that  "the  rule  of  the  law  of 
England,  that  every  man  is  bound  to  keep  his 
beasts  in  his  own  close  under  the  penal^  of 
answering  in  damages  for  all  injuries  resulting 
from  theu:  being  permitted  to  range  at  large, 
never  was  the  &iw  in  California.  This  de- 
cision is  the  more  in  point,  as  CaUfcmiia,  like 
Utah,  was  acquired  from  Mexico  by  the  same 
treaty.   See  s^ao  JBtudtDell  y.  Bitch,  U  Conn,  2»^ 

As  evidence  of  the  liberally  with  which  the 
government  of  the  United  States  has  treated 
the  entire  region  of  country  acquired  from 
Mexico  by  the  Treaty  of  Guadalupe  Hidalgo, 
it  is  only  necessary  to  refer  to  the  fact  that 
while  by  the  laws  of  Mexico  every  discoverer 
of  a  mine  of  the  precious  metals  was  compelled 
to  pay  a  certain  royalty  to  the  government  for 
the  use  of  the  mine  in  extracting  its  minerals, 
as  soon  as  the  country  came  under  the  control 
of  the  United  States  an  unlimited  right  of 
mining  by  every  person  who  chose  to  enter 
upon  and  take  the  risks  of  the  business  was 
permitted  without  objection  and  without  com- 
pensation to  the  government;  and  while  this 
remained  for  many  years  as  a  right  reding  up- 
on the  tacit  assent  of  the  government,  the  prin- 
ciple has  been  since  incorporated  into  the  posi- 
tive legislation  of  Congress,  and  today  the 
larger  part  of  the  valuable  mines  of  the  United 
States  are  held  by  individuals  under  the  claim 
of  discovery,  without  patent  or  any  other  in* 
strument  from  the  government  of  the  United 
States  granting  this  right,  and  without  tax  or 
compensation  paid  to  the  government  for  the 
use  of  Uie  precious  metals. 

As  showing  this  extreme  liberality  on  the 
part  of  the  general  government,  reference  may 
be  had  to  the  case  of  Forbet  v.  Oracey,  04  U. 
S.  762  [24:  818].  In  that  case  a  mining  com- 
pany which  had  no  title  whatever  from  the 
Unfted  States,  and  which  was  taking  out  min- 
eral ore  of  immense  value  from  the  lands  of 
the  United  States,  sought  to  enjoin  the  State 
of  l^evada  from  taxing  the  ore  thus  taken,  on 
the  ground  that  it  was  the  property  of  the 
United  States  and  not  taxable  by  the  State  of 
Nevada.  But  this  court,  reverting  to  the  liber- 
ality of  the  government  in  that  regard,  decided 
that  the  moment  the  ore  became  detached  from 
the  main  vein  in  which  it  was  embedded  in  the 
mine,  it  became  the  property  of  the  miner,  the 
United  States  having  no  interest  in  it,  and  was 
therefore  subject  to  state  taxation. 

Upon  the  whole,  we  see  no  equity  in  the  re> 
lief  sought  by  the  appellants  in  tnis  oase,  which 
undertu^es  to  deprive  the  defendants  ol  this 
recognised  r^ht  to  permit  their  cattle  to  nm 
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al  lam  orer  the  kods  of  the  United  BUtet 
•od  ned  upon  the  granece  found  in  them, 
while,  under  pretense  of  ownins  a  soiaU  pro- 
portion of  the  land  which  is  ttie  sublect  of 
controfers/,  ther  themseiyes  obtain  the  mo> 
nopolj  of  this  Taiuable  priTilege. 

like  decree  of  the  Buprems  IkmH  ef  IJiak  ie 
ihm^cre  affirmed. 


(t»6]     ADAM  O.  ADAMS,  Trustee,  P(f.  in  At., 
JAM£8  C.  CONIFER,  Administrstor,  n 
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BankrupUy^tittefrcm  aetignee—ftfreeloeure  qf 
liene^-juriedietion  qfetaU  court  erran  rmn- 
edpbif  appeal, 

L  Where  the  a«ifii66  in  baokmptoj  sold  land  r^ 
eoTered  bj  him  •■  the  property  of  the  bankrupt, 
and  deeded  the  same  to  the  pnrohaser  and  put 
htm  in  ponesiion,  thoeeharinff  Uens  on  the  hind, 
not  havinir  been  made  parttes  to  the  prooeedinss 
in  the  bankrupt  court,  nor  haTtnf  prored  their 
elaims  there,  maj  afterwards  fore^ose  their  liene 
in  the  itate  court,  making  the  bankrupt,  his  ss- 
•lirnee  in  bankruptcy  and  the  purchaser  parties 
defendant. 

8.  The  state  court  bad  Jurisdlotlon  of  the  parties 
who  wereicnred  with  procesi  and  appeared,  and 
of  the  foreclosure  of  the  Uent,  and  could  d^ 
tannine  whether  the  allseed  liens  extoted,  and 
whether  there  WM  any  def  erne  to  them,  the  prop- 
erty beinff  not  in  the  poeMoion  of  the  bankrupt 
court,  but  in  tliat  of  the  purchaser,  wlio  wss  a 
party  to  the  f  oreclocure  proceedincs. 

t.  Whether  the  stats  court  erred  in  deciding  that 
the  llenholden  had  a  claim  upon  tlieland,  rather 
tlian  upon  the  fund  in  the  hands  of  the  aarignee 
in  bankruptcy,  preeented  simply  a  matter  of 
error,  its  ruling  upon  which,  if  erroneous,  did 
not  oust  it  of  jurisdiotlon,  and  could  only  be  cor- 
rected by  appeal. 

4.  The  failure  of  the  party,  the  purchaser  from  the 
•sstgnee  in  bankruptcy,  to  exhaust  his  remedy  by 
appeal,  does  not  entitle  him  to  disrsffard  the  en- 
tire proceedings  as  without  jurisdiction. 

[Na  »52J 

Sulmitted  Jtm.  13, 1890.    Decided,  FA,  S.  1890. 

IN  ERROR  to  the  Circnil  Court  of  the  United 
States  for  the  Northern  District  of  Alabama 
to  reriew  a  Judgment  dismissing  an  action  of 
ejectment,  brought  by  a  purchaser  from  an 
asrignee  in  bankruptcy  agaiost  a  purchaser  at 
subMquent  foreclosure  sale  In  a  state  court. 
Affirmed, 

The  facta  are  stated  In  tbe  opinion. 

Meeer^.  8.  Waiaon*  H.  S,  Jonee  and  Law- 
rente  Cooper^  for  plaintiff  in  error: 

To  set  up  a  dalm  in  a  court  against  the  e»> 
tate  of  a  bankrupt,  without  such  proof  as  can 
only  be  made  in  a  court  of  bankruptcy,  would 
be  an  attempt  to  nullify  the  provisions  of  the 
Bankrupt  Act,  and  a  contempt  of  the  bank- 
rupt court 


Kon.— jif  to  JOfOfnipe  Olid  Ifisolsiat  Loms  ef 
SUiU,  eofis(4tiitionalttv  of;  la^ee  of  UnfUd  SlaUe  svs- 
pend  scats  BamknegfL  Laum;  dietharge  ta  fort^ 
oomtUnf  no  hor,— SS6  noU  to  Sturges  ?•  (kownio- 
ehieid,Bk.  4,  p.  ML 


Dostff  T.  Andereon,  6  Nat  Bankr.  Reg.  169; 
i20F<ysf,9Nat  Bankr.  Reg.  4S7. 8Nat  Bankr. 
Reg.  IM;  Bump.  Bankrupt<»r  (10th  ad.)  H17 ; 
Rot.  Stat  U.  a^  6061. 

By  section  6061  the  ootirt  or  any  creditor 
has  a  ri^t  to  question  every  claim. 

The  defendanta  neyer  proTed  thdr  dalms  fan 
bankruptcy  according  to  the  reguirementa  of 
the  Bankrupt  Act,  and  are  therefore  in  no  ooo- 
dition  to  ask  any  court  to  enforce  them.  The 
Act  expressly  says  that  unless  so  proreo  they 
shall  not  be  lulowed. 

Ck^/Un  T.  Houeeman,  96  U.  8.  laO  (88:  888). 

The  lurisdiction  of  a  district  court  of  the 
United  ntates,  sitting  as  a  court  of  bankruptcy. 
Is  superior  and  exdusire  in  all  matters  ansing 
under  the  statutes. 

Bump,  Bankimtcy  (10th  ed.)  887, 688;  Em- 
eU  Y.  Iforton,  1  Woods,  7L 

The  legal  title  to  the  lands,  by  the  surrender 
to  the  asngnee,  and  by  operation  of  the  Bank* 
rapt  Act,  Tested  in  the  assignee,  as  the  officer 
of  the  bankrupt  court 

Bump.  Bankruptcy  (10th  ed.)  8a8^Pfts^ t. 
SeUiek,  8  Nat  Bankr.  Reg.  800;  WcUeon  t. 
Oititene  Sat.  Bank,  11  Nat  Bankr.  Reg.  161. 

The  lien  creditor  most  prore  his  denumd  in 
the  bankrapt  court  or  lose  it 

Ikwie  T.  Andereon,  6  Nat  Bankr.  Reg.  146; 
SieeU  T.  Moo^,  68  Ala.  486:  QUmr  t.  Lorn, 
68  Ala.  819;  Mhek  w.  BiO,  69  Ala.  616:  TVims- 
eeeee  d  C,  R,  Oo.  t.  Bad  Alabama  B.  (h.lU 
Ala.  616. 

Where  the  bankrupt  court  has  first  taken 
Jurisdiction  by  ordenng  a  sale  of  mortgaged 
premises  discharged  of  liens,  it  thereby  ousta 
a  stata  court  of  Jurisdiction  to  foreclose  tha 
mortgage. 

Be  Dewre,  16  Nat  Bankr.  Reg.  66;  Atkime 
T.  SlrodteVj  61  Iowa,  414. 

Meeere.  Wltoii  Ummmm  and  &  a  Briekett, 
for  defendanU  in  error: 

In  Alabama,  the  Tendor  of  landa,  though 
making  an  abeoluta  cooTeyance,  reciting  full 
payment  of  tbe  oonslderslkm,  retains  a  liso 
for  the  unpaid  purchase  money,  if  he  does 
not  take  some  independent  security,  which  a 
court  of  equity  will  enforce  agaiost  the  Teodea 
and  Us  privies  in  estate,  other  than  bona  Ada 
purchasers  for  value. 

Simpeon  y.  MeAUifier,  66  Ak.  888;  Craft  t. 
RueeM,  67  Ala.  9;  titrinafeUam  t.  Icie,  78  Ala. 
209;  WiOdneon  r.  Map,  %  Ala.  88;  papier  t. 
Jonee,  47  Ala.  90;  Feeler  t.  Athenteum  TVustost, 
8  Ala.  808;  B^me  t.  I^i^or,  88  Ala.  866. 

A  purchaser  is  bound  to  take  notice  of  aO 
that  appesrs  upon  the  face  of  cooTeyancea 
wbich  are  links  in  his  cbain  of  title,  and  if 
the  lien  be  shown  by  a  deed  which  la  a  link  in 
his  chain  of  title,  he  cannot  claim  protection 
as  a  bona  fide  purchaser. 

Maeieh  t.  Hhrarer,  49  Aht  886;  Burek  y. 
Garter,  44  Ala.  116:  Kete/tum  r,  Oreagk,  68 
Ala.  884;  Johnaon  t.  Thweati,  18  Ak.  741; 
Boe^U  T.  Wynn,  78  Ala.  146. 

An  assignee  in  bankruptcy  is  not,  nor  is  a 
purcbsser  from  him,  a  bona  fide  purchaser, 
entitled  to  protection  against  equities  to  which 
the  estata  of  the  bankrupt  Is  subject 

8miih  T.  P$rr^,  66  Ala.  866:  2  Story.  Bo. 
g  1228;  Oook  ▼.  TnUie,  86  U.  8. 18  WalL  W 
$1:  988). 

The  lien  of  tha  veodor  *»  asrignahla,  •»! 
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88  an  incident  to  the  assignee  of  the 
lebt  for  the  purchase  money. 

Latham  ▼.  8UipU$,  46  Ala.  462;  WhiU  ▼. 
King,  53  Ala.  162;  Wdffe  v.  NaU,  62  Ala.  24; 
WiUeimon  y.  May,  60  Ala.  88;  Pretton  y.  El- 
Unfjton,  74  Ala.  188. 

The  yendor  haying  the  lien  has  and  retains 
only  the  right  to  charge  the  land  with  the 

Sayment  of  the  purchase  money  through  the 
ecree  of  a  court  of  equity. 

Oilman  y.  Brown,  1  Mason,  221;  Bankhectd 
y.  Owen,  60  Ala.  457;  StringfeUow  y.  Ivie,  78 
Ala.  200. 

The  court  of  bankruptcy  did  not  haye  Juris- 
diction to  enforce  the  lien  on  the  lands  for  the 
unpaid  purchase  money  due  to  Mrs.  Weaver 
and  Crittenden. 

EyiterY.  Oaff,91  U.  &  621  (28:  408);  Smith 
T.  Mason,  81  U.  8.  14  WaU.  410  (20:  749); 
Mar$haU  y.  Knox,  88  U.  8.  16  Wall  551  (21 : 
481). 

The  Chancery  Court  of  the  8tate  had  plen- 
aryiurisdiction  to  enforce  the  lien. 

Hunt  y.  Hunt,  72  N.  Y.  217-220. 

The  court  of  chancery  haying  jurisdiction 
of  the  subject  matter  and  of  the  parties,  and 
the  assignee  in  bankruptcy  and  the  plaintiff  in 
error  haying  appeared  and  litigated  all  the 
Questions  now  inyolyed,  and  from  an  adyerse 
decree  haying  prosecuted  an  appeal  to  the  Su- 
preme Court  of  the  State,  resulting  in  an  af- 
flrmanoe  of  the  decree,  that  litisation  cannot 
be  opened,  and,  in  a  collateral  smt  or  proceed- 
ing, these  decrees  declared  Toid. 

Mays  T.  IfHUon,  87  U.  8.  20  Wall.  814  (22: 
880);  l>oe  y.  OhUdrtn,  88  U.  a  21  Wall.  642 
(22:  540);  8eoU  y.  KeUy,  80  U.  8.  22  WaU. 
67  (22:  750);  Ey$ter  T.  Qaff,  01  U.  8.  521 
(28:  408);  Bufhank  y.  BtgOaw,  02  U.  8.  170 
(28:  542);  DatU  y.  Friedlander,  104  U.  8.  570 
(26:818);  TFt'neto<0r  y.  ^miibeU,  110  U.  S.  450 
(80:  462). 

Ajs  to  those  who  were  not  parties  to  the 
bankruptc^^  proceedinss  and  had  no  notice  of 
them,  those  prooeeduucs  are  rt$  inter  alio$ 
acta, 

Smiih  T.  Miuan,  81  U.  a  14  Wall.  410  (20: 
748);  MarshaU  y.  Knox,  88  U.  8.  16  WaU.  551 
^1:  481);  Bay  t.  jSbrmoorthy,  00  U  8.  28 
WaU.  128  (28:  116). 

Sec.  711,  Key  Stat.,  did  not  devest  the  juris- 
diction of  the  Court  of  Chancery  of  the  State 
to  enforce  the  lien  on  the  lands. 

natchsr  y.  BoekteeU,  105  U.  S.  467  (26:  040): 
Winchester  y.  BeiekeU,  110  U.  a  450  ^:  462); 
Goodrich  y.  Wileon,  110  Mass.  420;  Kidder  y. 
HorrMn,  72  N.  T.  150;  AnOey  y.  Pattereon, 
77  N.  T.  156. 

Mr.  JuiUee  Brewer  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  ejectment,  and  was 
submitted  to  the  trial  court  upon  an  agreed 
statement  of  facts,  which  appears  in  ^e  record. 
The  contest  is  between  a  purchaser  from  an 
assignee  in  bankruptcy  nnd  a  purchaser  at 
subsequent  foreclosure  proceedings  in  a  state 
oourt  The  land  was  incumbered  with  Uens 
at  the  time  the  bankruptcy  proceedings  were 
commenced.  The  title  was  not  in  the  bank- 
rapt,  nor  was  tbe  property  surrendered  by  him 
to  the  awignea.    SalMeqiient]ly»  boweyer,  the 
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assignee  sued  the  party  in  whose  name  the 
title  stood  and  recovered  the  land.  Thereafter 
it  was  sold  by  the  assignee,  and  the  plaiotiCF  in 
error  became  the  purchaser.  Such  sale  was  for 
one  third  cash,  the  balance  on  time,  a  lira  be- 
iag  retained  for  the  deferred  payments.  Upon 
this  sale  a  deed  was  made,  and  the  purchaser 
put  in  possession.  The  Uenholders  were  not 
made  parties  to  any  proceedings  in  the  bankrupt 
court.  They  never  proved  &eir  daims  there. 
After  the  conveyance  by  the  assignee  to  the 
plaintiff  in  error,  these  lien  owners  commenced 
proceedings  in  the  Chancery  Court  of  the  State 
to  foreclose  their  liens,  making  the  bankrupt, 
the  assignee  in  bankruptcy  and  the  purchaser, 
among  others,  parties  defendant.  The  assignee 
and  the  purchaser  defended  on  the  ground  thai 
the  state  court  had  no  jurisdiction  to  ascertain 
and  enforce  liens  upon  property  of  a  banlmipl 
which  had  passed  into  the  Jurisdiction  of  the 
bankrupt  court  and  by  it  been  disposed  of;  bal 
this  defense  was  overruled,  the  liens  declared 
and  the  land  ordered  to  be  sold.  An  appeal 
was  taken  to  the  Supreme  Court  of  the  8tate» 
but  it  affirmed  the  aecree.  'Pending  the  pro- 
ceedings in  the  State  Chancery  Court,  a  bill 
was  filed  in  the  United  States  circuit  oourt  to 
enjoin  those  proceedings,  but,  after  hearing, 
that  bill  was  aismissed.  After  tlie  affirmance 
by  the  supreme  court  of  the  decree  of  the  chan- 
cery court,  the  land  was  sold,  and  the  defend- 
ants in  error  became  the  purchasers.  Upon 
such  purchase  they  received  the  ordinary  deed 
and  were  put  Id  possession.  Thereupon  Uiia 
action  of  ejectment  was  brought. 

The  regularity  of  the  pnx^eedings  of  the 
state  court  is  not  challeneed.  *  They  were  all 
subsequent  to  the  proceedings  in  the  bankrupt 
court,  and  were  not  commenced  until  after  the 
title  had  passed  away  from  the  assignee  in 
bankruptcy.  The  general  Jurisdiction  of  the 
state-  court  is  conceded.  The  purchaser,  the 
plalnuff  in  error,  was  a  party  to  that  suit,  and 
the  claim  of  the  plaintiiz  in  error  can  only  be 
sustained  upon  the  theory  that  by  reason  of 
the  bankrupt  proceedings  the  state  court  was 
prevented  from  taking  Jurisdiction. 

But  the  truth  is,  the  question  is  one  of  error 
and  not  of  jurisdiction.  The  state  oourt  had 
jurisdiction  of  the  parties,  and  they  were  served 
with  process  and  appeared.  It  haa  iurisdicUon 
of  the  foreclosure  of  liens,  and  it  had  a  right 
to  hear  and  determine  whether  the  alleged  Ikns 
still  existed,  and  whether  there  was  any  valid 
defense  to  their  enforcement  The  property 
upon  which  the  liens  were  claimed  was  not  in 
the  possession  of  the  bankrupt  court,  but  only 
in  the  possession  of  the  party  purchashag  from 
it.  So  whether  it  erred  in  deciding  that  the 
Uenholders  had  a  claim  upon  the  land  rather 
than  upon  the  fund  in  the  hands  of  the  assignee 
in  banlLruptcy  is  immaterial.  It  presented 
simply  a  matter  of  error.  An  error  in  its  rul- 
ing did  not  oust  it  of  Jurisdiction.  The  error, 
if  error  it  was,  could  be  corrected  only  by  ap- 
peal. The  failure  of  the  party  to  exhaust  his 
remedy  in  that  direction  does  not  now  entitle 
him  to  disregard  the  entire  proceeding  as  with- 
out jurisdiction.  Winehceter  v.  HeUkeU,  110 
U.  S.  450  [80:  462]. 

We  see  no  error  in  the  ruling  of  the  Circuit 
Court  and  i\A  judgment  ie  qffirmed, 
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UNITED  STATES,  Appt., 
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JOHN  S.  MOSBT. 


JOHN  d.  M08BY,  Appt., 
UNITED  8TATB& 

(0ee  8.  G.  Beporter*»  ed.  8984BBD 

iVWSe  agUen— payment  0fmoneif  inh  treasury 
dom  not  eUoph~€anaul  at  Bcng  Eana^fee»for 
09amUn^  Okinete  emigrant»^H>JieM  and 
umoflcial  service — ctrt^f^ng  %nw%ee$  and 
skinmentt  of  merehandU^—fea  for  recording 
^-inUrett  on  pubUe  moneye—oertifying  tig- 
nature  nf  nciary  pubUe—feee  for  tMing 
mtate  for  Mpping  and  ducharging  eeamen 
'^frm  good$-^rimUctum  a$  to  amount* 

L.   PuMlo  oiBoera.  upon  the  question  of  their  oom- 

pgm— tlon  end  the  peyment  of  money  into  the 

treemrj,  ere  not  bound,  tn  order  to  save  their 

ifChtB«  to  plaoe  themselyes  In  antagonism  to  the 

aoooustinff  offloers  of  the  Department,  suffer 

themaelTes  to  be  sued,  and  incur  the  odium,  for 

the  time,  of  being  in  default;  but  have  the  right 

to  pay  Into  the  treasury  the  disputed  moneys, 

and  then  mok  theoourts  to  adjust  and  determine 

tkeir  elalnM  against  their  superior  and  sovereign. 

tech  payment  is  not  an  estoppel  against  the 

daimaotk 

t.  The  consul  of  the  United  States  at  Hong  Kong, 
in  fmmlning  €9iinese  emigrants  going  to  the 
United  States  on  foreign  vessels,  does  not  per- 
form a  service  required  by  law  or  by  the  regula- 
tlona,  or  any  servioe  speoilled  in  any  tariff  of 
fees,  or  any  official  service. 

1  The  fees  received  for  such  service,  being  paid 
vohiotarfly  to  the  consul  by  the  person  to  whom 
It  was  rendered,  became  the  private  property  of 
the  consul  and  not  the  money  of  the  United 
States,  althoui^  the  consul  attached  his  seal  as 
evkienoe  of  his  ottMaX  character. 

4.  The  consul  in  all  such  cases  acts  as  a  private 
eltlsen,  and  the  government  cannot  in  any  way 
be  made  responsible  for  his  acts.  The  statutes 
and  regulations  make  a  distinction  between  ofi- 
dal  and  unofficial  services  rendered  by  a  consul. 

L  Oertifying  extra  copies  of  quadruplicate  in- 
voloet  of  goods  shippcfd  to  the  United  States  be* 
fbre  the  Regulations  of  1881  are  official  services, 
which  can  be  performed  only  under  the  hand  of 
the  consul  and  his  seal  of  office  to  the  certificate, 
and  the  emolument  therefor  is  an  official  fee. 

1  Fees  received  for  certificates  of  shipmeut  of 
merchandise  In  transit  through  the  United  States 
to  other  countries,  where  the  law  did  not  require 
the  consul  to  Issue  those  certificates,  belong  to 
nch  consul  and  not  to  the  United  States. 

T.  lees  collected  for  recording,  which  did  not  re- 
Itte  to  official  instruments,  or  to  official  ao2s,  but 
related  to  private  transactions  for  Individuals, 
not  requiring  the  use  of  the  consults  title  or  seal 
of  ofllce,  bdonged  to  the  consul  individually;  so 
tlBo  the  fees  for  cattle-disease  certiflcates. 

1  Interest  on  pubUc  moneys  deposited,  in  respect 
to  which  the  consul  was  a  trustee,  tielonged  to 
the  United  States.  He  was  not  required  to  put 
the  funds  out  at  Interest,  but  If  he  did  so  the  ao- 
oretlon  belonged  to  the  government 

!•  Oertifying  by  such  consul  of  official  character 
ind  dgnature  of  notary  public  was  not  an  offl- 

IXonu—AM  to  extra  pay  amd  eompeneation  to  q^ 
een,  tee  noCs  to  U.  8L  v.  Maedaniel,  Bk.  8,  p.  607. 
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Ola]  servioe,  and  the  fees  therefor  were  his  Indi- 
vidually. 

10.  A  fte  In  the  settlement  of  a  private  estate  be- 
longs to  the  oonsul  individually. 

11.  Fees  collected  by  such  consul  for  shipping  an<> 
discharging  seamen  on  foreign-built  vessels  sail- 
ing on  the  China  coast  under  the  United  Btate» 
flag  belong  to  the  oonsul  Individually,  where  th» 
seamen  were  not  American  dtlaens  and  the  vessels 
did  not  olear  from  a  port  of  the  United  States. 

Uw  Fees  for  certifying  Invoices  by  such  consul  for 
firee  goods  Imported  Into  the  United  Staites  con- 
cern an  official  duty,  and  do  not  belong  to  suol^ 
consul,  but  to  the  government. 

18.  Section  707  of  the  Bevlsed  Statutes  authoriaea 
an  appeal  to  this  court  on  behalf  of  the  United 
States,  from  aU  Judgments  of  the  Court  of  Qalma 
adverse  to  the  United  States;  and  as  the  appeal 
by  the  United  States  In  this  case  is  from  the  judg- 
ment of  $18^880.21  In  favor  of  the  claimant,  it  i» 
competent  for  the  claimant,  as  he  also  has  take& 
an  appeal  from  that  judgment,  to  avail  himself 
of  anything  in  the  case  which  properly  shc^r* 
that  that  judgment  was  not  for  too  large  a  suio. 
And  the  fact  that  the  items  for  the  disallowar.oe- 
of  which  the  claimant  appealed  do  not  amo  unt 
to  over  $8,000,  does  not  take  away  such  rl^t 
[No6.  .1112,  1420.] 

Argued  Jan.  17,  1S90.      Decided  Feb.  S,  li90. 

APPEALS  from  a  judgment  of  the  Ck>urt  of 
Claims  in  favor  of  clumant,  John  8.  Mosbj, 
against  the  United  States,  for  moneys  which 
be  had  received  as  fees  while  he  was  consul  of 
the  United  States  at  Hong  Kong,  and  bad  paid 
into  the  treasury,  and  which  he  claimed  to  be* 
long  to  himself  indlyidaally.    Bevereed. 

Tne  facts  are  stated  in  the  opinion. 

Ophiion  below^  Ct  CI.  1. 

Mr,  Wm.  A.  Maury*  Aetistant  Atiy-Oen,^ 
for  the  United  States: 

All  public  oflSces  are  trusts  to  be  ezercfsecl 
for  the  pubUc  good.  The  claimant  is  forbid- 
den by  law  to  receive  the  fees  claimed. 

v.  8.  T.  Shoemaker,  74  U.  8.  7  Wall.  888^ 
(19:  80):  ffaU  ▼.  U,  8.  91  U.  8.  565  (28:448); 
Converse  y.U. 8. 62  U. S. 21  How. 471  (16: 194); 
U.  8.  V.  8aundor$,  120  U.  8.  126  (80:694); 
Oeeanyan  v.  Winchester  B.  Arms  Co,  108  U.  8. 
278  (26:  544);  Conner  v.  Mayor  of  New  York, 

5  N.  Y.  285;  Chffln  v.  State,  7  Ind.  157. 
Mr,  Jno.  S.  Moaby»  pro  se: 

The  President  cannot  delegate  the  legisla* 
tive  power  granted  by  section  1745,  Rev.  Stat» 
Such  grants  of  power  are  always  strictly  con- 
fitrued 

Cooiey,  Const.  Um.  (5th  ed.)  249;  Clark  v. 
Waskingion,  25  U.  8.  12  Wheat.  40  (6:  544); 
Lyon  V.  Jerome,  26  Wend.  494;  Bunkle  v.  U,  8. 
122  U.  8.  557  (80:  1171). 

A  tariff  of  consular  fees  is  nothing  but  » 
presidential  ordinance,  Issaed  by  statutory  au- 
thority. An  ordinance  to  be  valid  must  be 
certain. 

Cooiey,  Const.  Um.  248;  Dillon,  Mun.  Corp. 

819, 820, 822;  Bobinson  v.  Mayor  qf Franklin^ 

^umph.  (Tenn.)  156.  84  Am.  Dec.  685.  note; 
MeOtmviU  ▼.  Jersey  City,  89  N.  J.  L.  42;  End- 
lich.  Interpretation  of  Statutes,  %  852:  2  Kent, 
Com.  (12th  ed.)  864;  The  Idaho,  98  U.  8.  575  (28: 
978);  Waily  t.  Kennedy,  2  Yerg.  554.  24  Am. 
Dec.  611;  Bank  of  State  v.  Cooper,  2  Yerg.  599, 
24  Am.  Dec.  517;  Baltimore y.  Badecke,  4»  Md. 
217,  88  Am.  Rep.  289;  BeFraeee,  68  Mich.  896, 

6  Am.  St  Rep.  810. 
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The  law  must  be  impartial  and  general,  or 
It  is  no  law. 

WaiU  ▼.  Qarston  Local  Board  of  HeaUh,  L. 
R  8  Q.  B.  6;  U.  8,  v.  Oruikshank,  92  U.  S. 
555  (28:  592);  Tick  Wo  v.  ffopkina,  118  U.  8. 
856  (80:  220);  DUlon.  Mun.  Ck>rp.  §§  819,  820, 
822;  3b  parte  Frank,  52  CaL  606;  CT.  8.  v. 
Badeau,  38  Fed.  Rep.  672,  81  Fed.  Rep.  697. 

It  baa  always  been  the  policy  of  the  govern- 
ment to  allow  salaried  consuls  to  retain  a  cer- 
tain amount  of  fees. 

Pieketfi  Claim,  9  Ops.  AUy-Qen.  496;  40- 
pointmerU  of  ConnUi,  7  Ops.  Atty-Qen.  2^2; 
Notarial  Potoen  of  American  Coneule,  12  Ops. 
Alty-Gen.  1;  U.  8,  v.  Moore,  96  U.  8.  768 
(24:  689);  U.  8.  v.  Pm^^  99U.  8.  269(25:  828); 
U,  8.  V.  Afaedanid,  82  U.  8.  7  Pet.  14  (8:  592). 

The  collector  has  no  authority  to  take  a 
bond;  if  he  exacts  a  bond  with  an  arbitrary 
sum  as  a  penalty  it  is  void. 

U.  8.  ▼.  Tingey,  80  U.  8.  6  Pet.  114  (8:  66); 
U.  8.  V.  Bice,  17  U.  8.  4  Wheat.  246  (4:562X 

Certifying  invoices  for  free  good^  is  not  a 
part  of  the  business  of  a  consul. 

Siegfried  v.  Phelpe,  40  Fed.  Rep  660;  Bal- 
four  V.  8uUivan,  8  Sawy.  649,  ana  cases  cited; 
MerriU  v.  Welsh,  104  XL  8.  695,  700  (26:  896); 
MorriU  v.  Jones,  106  U.  8.  466  (27:  267). 

Forei^-built  vessels,  owned  by  citizens  of 
the  United  8tate8,  are  not  embraced  in  the 

S revisions  of  the  Act  of  1884  (June),  forbid- 
ing  the  collection  of  fees  by  consular  officers 
from  American  vessels. 

Ops.  Atty-Gen.  July  20,  1885;  Badger  t. 
Outieree,  111  U.  8.  786  (28:  581);  Whiti^i  Bank 
▼.  8mith,  74  U.  8.  7  Wall.  656  (19:218). 

Fees  for  examining  Chinese  going  to  the 
United  States  on  foreign  vessels  were  volun- 
tarily paid  and  belong  to  claimant. 

Chm  CFian  Ping  v.  U.  8.  180  U.  8.  581 
(82:  1068);  Si^fmen  v.  8eller$,  128  U.  8.  285 
<81:  156):  U,  8,  v.  Duval,  1  Gilp.  872;  Bunkd 
V.  U.  8.  122  U.  8.  544  (80:  1168);  Ah  Row  v. 
Nunan,  5  8a wy.  559. 

The  doctrine  of  estoppel  by  voluntary  pay- 
ment applies  only  to  parties  standing  on  an 
equal  footing. 

SwiM  Co.  V.  U.  5.  Ill  U.  8.  22  (28:  841); 

U.  8.  V.  LatMon,  101  U.  a  169  (25:  868);  U. 

8.  V.  EUworth.  101  U.  a  178  (25:  862);  Bu- 

guenin  v.  Baedey,  14  Yes.  Jr.  278;  Dent  v. 

Bennett,  4^^y\,ScO.  277. 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  in  the  Court  of  Claims 
bv  John  8.  Mosby  against  the  Unit^  8tates, 
claiming  to  recover  the  sum  of  $29,180.01, 
moneys  which  he  had  received  while  he  wss 
consiii  of  the  United  States  at  Hong  Kong, 
from  February  4,  1879,  to  July  21, 1885,  and 
had  paid  into  the  treasury,  the  items  compos- 
ing the  above  sum  being  as  follows:  (1)  for 
examining  Chinese  emigrants  departing  on  for- 
eign vessels  for  the  United  States,  $5,147;  (2) 
for  certifying  extra  copies  or  quadruplicate  in- 
voices, about  $2,000;  (8)  for  certifying  invoices 
for  goods  in  transit  through  the  United  States 
to  other  countries,  $5,805;  (4)  for  notarial  and 
clerical  work,  $644.01;  (5)  for  services  to  for- 
eign-built vessels  carrying  the  American  flag, 
$^;  and  (6)  for  certifving  invoices  for  goods 
exported  to  the  United  States,  which  were  on 
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the  free  list,  and  for  which  no  invoice  was  .^ 
quired  by  law  as  a  condition  of  entry,  about 
$15,000. 

The  petition  alleged  that  those  fees  were  paid 
voluntarily  to  the  claimant  by  persons  at  whose 
request  the  services  were  performed,  and  were 
turned  by  him  into  the  treasurv  because  be  did 
not  wish  to  involve  himself  m  a  controvefsj 
with  the  Department  as  looff  as  he  held  a  sub- 
ordinate position  in  it,  and  because  he  was 
compelled  to  obey  its  orders  or  be  dismisaed 
from  office  snd  subjected  to  the  imputation  of 
appropriating  money  which  did  not  belong  to  T27b] 
him;  and  that  he  credited  the  fees  to  the  treas- 
ury,  relying  on  the  good  faith  of  the  govern- 
ment to  restore  to  him  whatever  belonged  to 
him  on  the  final  settlement  of  hh  accounts. 

The  Court  of  Claims  found  the  facts  as  fol- 
lows: 

"  1.  The  claimant  was  consul  of  the  United 
States  at  Hong  Kong  from  February,  1879,  un- 
til July,  1885,  and  remained  at  his  post  until 
the  latter  date,  when  he  returned  to  the  United 
States. 

"2.  During  his  term  he  turned  into  the 
treasury  the  sum  of  ^,147  on  account  of  fees 
collected  for  examining  Chinese  emigrants  go- 
ing to  the  United  States  on  foreign  vessels;  of 
this  sum  $8,928.50  were  collected  prior  to  Sep- 
tember 1,  1881,  and  $1,228.50  were  collected 
between  September  1  and  December  81,  1881. 
Said  fees  were  voluntarily  paid  by  the  masters 
and  charterers  of  said  vessels  at  whose  solid- 
tation  the  service  was  rendered,  and  were  col- 
lected in  good  faith  by  the  consul. 

"  8.  S(^n  after  assuming  charge  of  the  con- 
sulate, to  wit,  February  21  and  March  19, 1879,  . 
claimant  informed  the  Department  of  State 
that,  dnce  the  enactment  of  the  Law  of  Febru- 
ary 19, 1863,  prohibitinfl;  the  coolie  trade  in 
which  American  vessels  bad  been  engaged,  it 
had  been  the  practice  at  Hong  Konff  to  procure 
for  American  and  foreign  vessels  carrying 
Chinese  passengers  to  the  United  States  a  con- 
sular certificate  of  the  fact  that  th^  were  free 
and  voluntary  emigrants.  The  claimant  ad- 
dressed said  communications  to  the  State  De- 
partment to  establish  that  the  fees  belonged  to 
him,  but  paid  into  the  treasury,  before  receiving 
a  reply,  the  sum  of  $781.75.  In  reply  to  a  claim 
that  he,  the  consul,  was  entitled  to  such  fees, 
the  Secretary  of  State  replied,  in  substance, 
that  the  fee  is  an  official  fee,  and  must  be  ac- 
counted for  to  the  treasury. 

"  4.  He  gave  written  advice  to  the  agent  of 
the  O.  &  O,  8.  8.  Co.,  at  Hong  Kong,  to  send 
steamships  which  were  under  tne  English  flag 
without  a  consular  certificate  for  the  Chinese 
emigrants,  as  no  law  required  it,  and  the  agent 
declined  to  do  so.  A  copy  of  his  letter  to  the 
said  agent  wss  forwarded  to  the  State  Depart- 
ment It  does  not  appear  that  the  Department 
replied  to  his  communication  accompanying 

"  6.  The  Bothwell  Castie,  an  English  steam- 
ship, sailed  from  Hong-Kong  about  January  rt761 
6,  1882,  carryhig  Chinese  emigrants  without  *- 
the  usual  consultf  certificate  of  examinatioo. 
but  with  a  letter  from  the  United  States  consul 
addressed  to  the  collector  at  San  Francisco,  ex- 
phdning  why  the  master  did  not  have  it.  Bald 
vessel  entered  the  Port  of  San  Frandsoo  wUb- 
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oat  trouble  Aboat  FebruAiy  1,  1888;  all  other 
foraigii  TeiselsftfUsr  that  time  oeteed  to  procure 
the  Mid  ooDSolar  certiiKcate.  A  copy  of  laid 
letter  to  the  colleotor  at  San  Fraodaco  was 
forwarded  to  tbo  State  Department;  but  claim- 
Ant  did  not  receive  a  reply.  All  emimtion 
feel  collected  up  to  December  81,  1881.  were 
turned  into  the  treasury. 

"  6.  The  aum  of  $088.80  was  collected  in 
January,  1882,  for  examination  of  Chineee 
<m  foreign  yeaaela,  which  was  first  credited  and 
4hen  cbarged  back  to  the  treasury;  and  a  let- 
ter was  written  bv  the  claimant  to  the  first 
comptroller  ezplainiog  that  item  in  his  ac- 
•counts.  The  comptroller  allowed  the  item  as 
«  proper  charge. 

"  7.  The  charterers  of  foreign  vessels  who 
had  paid  these  fees  to  the  consul  afterwards 
Applied  to  the  treasury  to  have  tbem  refunded, 
which  was  refused  by  the  comptroller  on  the 
ground  '  that  the  collection  of  said  fees  waa 
l>roperand  they  should  not  be  refunded.' 

"  8.  The  claimant,  after  his  removal  from 
office,  claimed  the  emigration  fees  from  for- 
eign veMels.  His  daim  was  also  disallowed. 
The  fees  collected  subsequently  to  January  8, 
1882, were  refunded  by  the  consul  to  the  parties 
who  paid  them.  The  consul  was  not  chaigt^l 
with  the  fees  so  rcfunded,or  those  he  might  have 
collected  if  he  had  not  declined  to  continue  the 
practice  of  examining  Chineee  emigrants  on  for- 
eign vessels.  The  cudmant  refused  to  collect 
fees  after  receiving  from  the  State  Department 
notice  that  such  fees  must  thereafter  be  ac- 
counted for  as  official  fees.  Said  notice,  in  the 
form  of  a  letter  from  the  Department,  was 
dated  on  said  date,  and  reached  claimant  in 
due  course  of  man. 

"  9.  TThe  claimant  paid  into  the  treasury  the 
sum  of  $5,806  on  account  of  fees  received  by 
him  for  certificates  of  shipment  of  merchan- 
dise in  transit  through  the  United  Sutes  to 
other  countries. 

"10.  The  claimant  paid  hito  the  treasury  the 
■am  of  tl,682  for  certifying  extra  copies  or 
ouadru|dicate  invoices  of  goods  shippea  to  the 
United  States.  The  said  aum  was  collected  bv 
chdmant  before  the  1st  day  of  September,  1881. 

*'lh  He  credited  and  paid  tu  the  treasury 
$684  on  account  of  feea  collected  for  shipping 
ind  discharging  seamen  on  fon  iKn-built  ves- 
aels  sailing  on  the  China  coast  under  the  United 
Sutes  fiag.  He  credited  and  paid  into  the 
treasury  $2,006  on  account  of  invoices  certi- 
fied by  hhn  for  free  goods  imported  into  the 
United  States. 

"12.  TThe  claimant  credited  and  paid  into 
the  treasury  fees  aggregating  $644.01,aocruing 
AsfoUows: 

<a)  Beoordlnf  Instruments  aS  various  times 
between  Felmiarj  4,  ttlli,  and  De- 
cember 81«  1S80 MIB 

4M  CittJe-dJsease  oerttiloatei  ooUeotad  In 
•mail  Items  from  time  to  time,  be- 
tween February  i,  10TI,aod  Septem- 
beraa.1ft« Uioo 

4el  Interest  on  deportts  at  the  bank  fpobUo 
moneyi  deposited  l>ctween  February 
4|  imand  JuneS0,188S) ..%  104  a 

4C  AeiuiowlediriDents  and  autbeotlcatlons 
of  instruments  ooUeoted  from  lima  to 
time  in  small  quantltlee,  between  Feb- 
nuiry  4,  IS79,  and  December  81,  ISTti 
certityiiivottolal  charaotar  and  slffoa- 
tore  of  notary  pubUo 48  00 

4A  Oartlfloates  of  ahlpmeota.  or  extra  li»> 

18S  U.H. 


voloea,  ooUeoted  during  the  December 

quarter,  ISO,  $U0  each tSSflO 

{/}  Five  per  oent  oommlsslon  on  the  estate 

of  ISoeBvans,Maj,lBBi sa 

c  Hum 

"18.  The  payment  by  the  claimant  of  these 
several  sums  of  money  into  the  treasury  was 
for  the  purpoee  of  avoiding  a  controversy  with 
the  Department  Soon  after  the  claimant  waa 
removed  from  office,  and  before  a  final  settle- 
ment of  his  accounts,  he  made  a  demand  that 
all  fees  now  claimed  be  credited  to  bim. 

"14.  At  the  request  of  claimant's  counsel, 
the  following  fkrts  are  idso  found :  Said  claim- 
ant wrote  to  the  State  Department,  March  19, 
1879,  as  stated  in  findings*  in  which  communi- 
cation he  informed  aaid  Department  that  It  had 
been  the  habit  of  hia  predecessors  to  retain  said  r^.^, 
fees  as  unofficial,  ana  asked  to  be  instructed  I' *  ^1 
wbether  he,  the  claimant,  was  not  entitled  to 
same.  The  said  Department  replied  as  follows : 
'It  te  now  deemed  to  be  the  more  adviaable 
course  to  prescribe  the  fee  as  an  official  one  to 
be  accounted  for  to  the  treasury.'  In  instruc- 
tions to  said  claimant,  dated  August  28,  1879, 
the  said  Department  instructed  claimant  that 
tbe  fees  for  acts  wbldi  the  consul  is  empowered 
but  not  required  by  law  to  perform,  and  which 
relate  only  to  private  transactions,  are  unoffl- 
daL" 

As  conclusions  of  law,  tbe  court  held  that  the 
claimant  was  entitled  to  recover,  for  item  (1)  in 
the  petition,  $5,147;  for  item  (8),  $5,806;  for 
items  5,  d  and  /in  finding  12,  being  part  of 
item  (4).  $20a21;  for  item  (5),  $584;  and,  as  a 
part  of  item  (6),  $2,095.  It  rejected  the  claim 
of  $1,592  for  certifying  extra  copies  or  ouad* 
ruplicate  invoices  of  goods  shipped  to  the  unit- 
ed Statea,  being  the  amount  proved  and  found 
as  to  item  (2);  and  also  items  a,  e  and  e,  in  find- 
ing 12,  amounting  to  $485.80,  being  a  part  of 
the  $644.01  in  item  (4).  A  judgment  was  ren- 
dered for  the  claimant  for  $18,889.21,  from 
which  both  narties  appealed.  The  opinion  of 
the  Court  of  Claims,  disposing  of  the  various 
matters  involved,  ia  reported  in  24  Ct  CI  1. 

It  is  provided  as  follows  by  section  1745  of 
the  Revised  Statutes:  "The  President  is  au- 
thoriied  to  prescribe,  from  time  to  time,  the 
ratea  or  tarilis  of  fees  to  be  cbarged  for  official 
aervicea,  and  to  designate  what  shall  be  regard- 
ed as  official  services,  besidea  such  as  are  ex- 
preasly  declared  by  law,  in  tbe  business  of  the 
several  legations,  consulates  and  commercial 
agenciea,  and  to  adapt  the  same,  by  such  dif- 
ferences aa  may  be  necessary  or  proper,  to  each 
legation,  consulate  or  commercial  agency;  and 
it  shall  be  the  duty  of  all  officers  and  persona 
connected  witb  such  legationa.  consulates  or 
commercial  agencies  to  collect  for  such  official 
aervicea  such  and  only  such  fees  as  may  be  pro- 
acribed  for  their  respective  legationa,  consulates 
and  commercial  agendea,  and  such  rates  or 
tariffs  shall  be  reported  annually  to  Couffress." 

This  section  concerns  itself  wholly  w  ith '  'offi- 
cial aervicea."  The  tariffs  of  fees  to  be  pre- 
scribed I  y  the  President  from  time  to  time  are  [279] 
thoae  to  be  charged  for  "oflUrial  aervicea."  The 
President  is  to  raignate  what  sre  to  be  regard- 
ed aa  "official  aervicea,"  in  addition  to  suco  as 
are  expressly  declared  by  law.  The  inhibition 
on  consular  offlcera,  aa  to  thecoUectloo  of  feea, 
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is  only  against  the  collection/  for  "such  official 
ieryiceSy  of  other  fees  than  the  prescribed  fees. 
It  is  not  claimed  by  the  United  States  in  this 
case  that  the  fees  sued  for  by  the  claimant  fall 
within  the  class  mentioned  in  section  1745,  of 
"such  as  are  expressly  declared  by  law."  The 
question  for  determination  is,  whether  the  fees 
collected  by  the  claimant,  and  paid  into  the 
treasury,  were  fees  for  official  services,  within 
the  regulations  prescribed  by  the  President  un- 
der section  1745. 

The  claimant  acted  with  propriety,  and  with 
a  high  sense  of  honor,  in  paying  the  fees  into 
the  treasury,  in  order  to  avoid  a  controversy 
with  the  Department;  and  he  asserted  his  right 
to  have  the  fees  refunded  to  him  by  making  a 
demand  that  thev  should  be  credited  to  him  in 
his  accounts,  before  such  accounts  were  finally 
settled.  He  did  not  concede  the  right  of  the 
government  to  retain  the  fees,  and  Bis  action 
was  equivalent  to  a  formal  protest  made  at  the 
time  01  paying  them  over.  As  is  said  by  Judae 
Weldon,  speaking  for  the  Court  of  Claims  m 
its  opinion:  "Public  officers  (upon  the  ques- 
tion of  their  compensation  and  the  payment  of 
money  into  the  treasury)  are  not  bound,  in 
order  to  save  their  rights,  to  place  themselves 
in  antagonism  to  the  accounting  officers  of  the 
Department,  suifer  thenoselves  to  be  sued,  and 
incur  the  odium,  for  the  time,  of  being  in  de- 
fault; but  have  Uie  right  to  pay  into  tl^  treas- 
ury the  disputed  moneys,  and  then  seek  the 
courts  to  adjust  and  dEetermine  their  claims 
against  their  superior  and  sovereign."  Nothing 
done  in  the  present  case  can  amount  to  ^n  es- 
toppel a^nst  the  claimant  • 

Part  m  the  fees  in  question  accrued  wbfle  the 
Consular  R^ffulations  of  1874  were  in  force,  and 
part  under  Uiose  of  1881.  These  Regulations 
must  be  considered  in  regard  to  etch  tpedtic 
item. 

1.  As  to  item  (1)»  95,147,  the  facts  sskting  to 
that  Item  are  in  findings  2  to  8,  both  indusive. 
The  Consular  Regulations  of  1874  were  pre- 
scribed by  the  President  on  September  1, 1874, 
and  those  of  1881  on  May  1, 1881. 

Paragraph  831  of  the  Regulations  of  1874  is 
iiQ  follows* 

"821.  All  acU  are  to  be  regarded  as  'official 
services' when  the  consul  is  required  to  use  his 
seal  and  title  officially,  or  either  of  them;  and 
the  fees  received  therefor  are  to  be  accounted 
for  to  the  Treasury  of  the  United  States." 

It  is  to  be  observed  that  this  paragraph  uses 
the  word  "required,"  and  does  not  say  that  all 
acts  are  to  be  regarded  as  official  services  when 
the  consul  uses  his  seal  and  tiUe  officially,  or 
either  of  them. 

Paragraph  883  of  those  Regulations  contains 
a  tariff  of  fees  for  107  different  services;  but 
none  of  them  specifies  the  fee  for  an  examina- 
tion of  Chinese  emigrants  going  to  the  United 
States  on  foreign  vessels. 

Paragraph  So  of  the  Regulations  of  1881 
reads  as  follows: 

"489.  All  acts'or  services  for  which  a  fee  is 
prescribed  in  the  tariff  of  fees  are  to  be  re- 
ntrded  as  official  services,  and  the  fees  received 
therefor  are  to  be  reported  and  accounted  for 
to  the  treasury  of  the  United  States,  except 
when  otherwiw  expressly  stated  therein." 

Paramph  496  in  those  Regulations  says: 
'«The  folfowhigis  the  revised  tariff  of  official 
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I  fees,  prescribed  by  order  of  the  President,  and 
to  be  observed  by  all  consvilar  officers. "  Among 
106  items  contained  in  that  tariff,  item  85  pre- 
scribes a  fee  of  25  cents  for  a  certificate  "to  the 
examination  required  by  section  2162  of  the  * 
Revised  Statutes,  for  each  emigrant  (Art. 
XXL)"  Section  2162  of  the  Revved  Statutes, 
in  connection  with  section  2168,  provides  for  a 
certificate  to  be  signed  by  the  consul  of  the 
United  States  residing  at  the  port  from  whidi 
any  vessel  registered,  enrolled  or  licensed  in 
the  United  States  mav  tako  her  departure  car- 
rying a  subject  of  China,  Japan  or  any  other 
Oriental  country,  known  as  a  coolie,  containing 
his  name,  and  setting  forth  the  fact  of  hS 
voluntary  emigration  from  such  port,  such  cer- 
tificate to  be  ffiven  to  the  master  of  tlie  vessel, 
and  not  to  be  ^ven  until  the  consul  is  first  per- 
sonally satisfied  by  evidence  of  the  tmth  of 
the  facts  therein  contained.  These  provi^ons 
do  not  refer  to  foreign  vessels.  Article  XXL 
of  the  Regulations  of  1881,  referred  to  in  item 
dSolpanmiph  496,  embraces?  paramphs,  [ssi] 
and  isheaaed:  "Duties  as  to  American  Vessels 
EniraiTod  in  the  Transportation  of  Chinese  and 
other  Emigrants;"  and  the  article  expreaslj 
states  that  the  duties  of  the  consul  under  it  ap- 
ply  to  vessels  of  the  United  States.  Artide 
XVlll.  of  the  R^^lations  of  1874  is  to  the  same 

?inrport  as  Article  XXL  of  the  Regulations  of 
881.     • 

Neither  in  the  Regulations  of  1874  nor  in 
those  of  1881  is  there  any  designation,  as  an 
official  service,  of  the  exa'  linancji  of  the  sub- 
jects of  China,  Japan  oi  any  other  Oriental 
country,  known  as  coolies,  carried  as  passoigers 
on  board  of  any  vessel  other  than  a  vessel  r^^ 
tered,  enrolled  or  licensed  In  the  United  States. 
Therefore  the  consul,  in  examining  Chinese 
emigrants  going  to  the  United  States  on  foreign  . 
vesMls,  did  not  perform  a  service  required  bv 
law  or  by  the  Rc^^^tions,  or  any  service  speci- 
fied in  any  tariff  of  fees,  orany  official  service. 
The  fees  received  for  such  s^vice,  being  paid 
voluntarily  to  the  consul  by  the  person  to 
whom  it  was  rendered,  became  the  private 
propnty  of  the  consul  and  not  the  money  of 
the  United  States.  This  view  is  not  varied  by 
the  fact  that  the  person  employed  the  consul 
to  render  the  service  because  he  was  consul,  or 
by  the  fact  that  the  consul  attached  his  seal  as 
evidence  of  his  official  character;  because  be 
was  not  required  by  any  law  or  regulation  to 
use  either  his  seal  or  his  title  of  office  offidall  v, 
nor  was  any  fee  prescribed  for  the  service  in 
any  tariff  of  fees. 

The  practice  of  consuls  to  do  acts  which  are 
not  official  is  recognized  in  several  places  in  the 
Consular  Regulations  of  1874,  as  in  paragraphs 
296  and  297,  where  it  is  stated  that  consuls  are 
at  liberty  to  examine  titles  for  their  country- 
men at  home,  "or  to  do  other  services  for  them 
in  a  foreign  land,"  "for  a  private  compensation, 
if  it  does  not  interfere  with  the  performance  of 
their  official  duties;"  in  paragraph  808,  the  per- 
forming of  notarial  acts;  in  paramph  809,  the 
taking  the  acknowledgment  of  deeas,  and  the 
taking  of  depositions  and  affidavits  under  tht 
laws  of  the  dtates  and  Territories  of  the  Union, 
for  use  as  evidence  in  such  States  and  Terri-  [fSS] 
tories,  respectively;  in  paragraph  810,  the  ex- 
ecution of  a  commission  for  taking  totimony 
under  the  authority  of  a  state  or  territorial 
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tril^imal,  whieh  function  pangnph  811  sUtet 
'is  regarded  as  outside  of  the  regular  duties 
«nd  responsibility  of  a  consular  officer,"  and  in 
mard  to  wliich  paragraph  818  states  as  follows: 
"U  is  to  be  understood  that  in  such  cases  tlie 
consular  officer  does  not  act  in  his  quality  of 
an  agent  of  the  federal  gOTemment,  but  simply 
as  a  citiien  of  the  United  States  whose  local 
position  and  character  rendered  him  aTailable 
to  his  fellow-citizens  for  such  services  as  might 
baye  been  rendered  bv  a  prirate  individual. 
He  should  make  himself  as  useful  as  he  can  to 
his  fellow  citizens,  without  giving  offense  to  the 
|N>Temment  which  gives  him  his  exequatur. 
But  it  must  be  understood  in  all  such  cases 
that  he  acts  as  a  piivate  citizen,  and  that  the 
government  cannot  in  any  way  be  made  re- 
qx>D8ible  for  his  acts." 

Like  provisions  are  found  in  para^phs  471 
to  477  of  the  Consular  Regulations  of  1881 ;  and 
paragraph  478  of  the  latter  says:  "The  com- 
pensation or  fee  of  a  consular  officer  for  per- 
xormiog  a  notarial  service,  executing  a  Judicial 
commi^oo,  or  letters  rogatory,  or  the  un- 
official services  referred  to  in  paragraphs  471, 
472  and  475,  is  not  an  official  but  a  personal 
fee,  for  which  he  is  not  responsible  to  the  gov- 
ernment as  for  official  fees,  unless  the  service, 
or  a  part  of  it,  \b  one  for  which  a  fee  is  pre- 
scribed in  the  tariff  of  fees.  In  that  case  he 
must  account  to  the  government  for  the  fee 
prescribed  in  the  tariff." 

Section  1724  of  the  Revised  Statutes  maaes  a 
oonsul  liable  for  the  omission  to  collect  any 
fees  "which  he  is  entitled  to  charge  for  any 
official  service. "  By  section  1726  it  is  .naoe 
the  duty  of  a  consular  officer  to  "ffive  reri^pts 
for  all  fees  collected  for  his  offi(£d  services;" 
by  section  1727,  to  keep  a  fee- book  for  the 
registry  of  "all  fees  so  received  by  him;"  and 
by  section  1728,  to  render  with  his  account  of 
fees  received  a  full  transcript  of  such  register, 
and  make  oath  that  it  contains  "a  full  and  ac- 
curate statement  of  all  fees  received  by  him,  or 
for  his  use,  for  his  official  services  as  such  con- 
sular officer,  during  the  period  for  which  It 
purports  to  be  rendered." 

It  is  quite  clear,  therefore,  that  the  Statutes 
and  Regulations  make  a  aistinction  between 
official  and  unofficial  services  rendered  by  a 
consul. 

The  allowance  to  the  claimant  of  the  item  of 
$5,147  was  therefore  proper. 

2.  The  next  item,  but  which  was  disallowed. 
Is  $1,592.  for  certifying  extra  copies  of  quad- 
ruplicate invoices  of  goods  shipped  to  the 
United  States,  and  whlcn  sum  was  collected  bv 
the  claimant  before  the  1st  of  September,  188i, 
snd  is  covered  \rr  flndinff  10.  It  is  stated  in  the 
opinion  of  the  Uourt  of  Claims  that  all  such 
fees  paid  after  the  Rc^golations  of  1881  took 
effect  have  been  refondra,  and  are  not  now  in 
controversy. 

Sections  2858  and  2856  of  the  Revised  Stat- 
utes, as  tb^  stood  prior  to  the  1st  of  July, 
1880,  when  the  Act  of  June  10, 1880,  chap. 
190  (21  Stai  178),  look  effect,  provided  as  fol- 
lows: 

"Sec  2858.  All  invoices  of  merchandise  Im- 
ported from  any  foreign  country  shall  be  made 
in  triplicate,  and  signed  by  the  person  owning 
or  shipi^ng  such  merchandise,  if  the  same  has 
actually  Men  purchased,  or  by  the  manofac- 
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turer  or  owner  thereof.  If  the  inne  has  been 
procured  othenvise  than  hy  porcbase,  or  by  the 
duly  authorized  agent  of  audi  purc^assr,  man- 
ufacturer or  owner." 

"Sec.  2855.  The  person  so  producing  soch 
invoice  shaD  at  the  same  time  declare  to  iodi 
oonsul,  vice-consul  or  commercial  agent  the 
port  in  die  United  States  at  which  it  is  intended 
to  make  entry  of  merchandise;  whereupon  the 
consul,  vice-consul  or  commercial  agent  shall 
indorse  upon  each  of  the  triplicates  a  certificate, 
under  his  hand  and  official  seU,  stating  that  the 
invoice  has  been  produced  to  him,  with  the 
dste  of  such  production,  and  the  name  of  the 
person  bv  whom  the  same  was  produced,  and 
the  port  in  the  United  States  at  which  it  shall 
be  toe  declared  intention  to  make  entry  x>f  the 
merchandise  ttierein  mentioned.  The  consul, 
vice-consul  or  comm^dal  agent  shall  then  de- 
liver to  the  person  producing  the  same  one  of 
the  triplicates,  to  tie  used  in  making  entrv  of 
the  merchanJise:  shall  file  another  in  bis  oince, 
to  be  there  carefully  preserved:  snd  shall,  as 
soon  as  practicable,  transmit  the  remaining  one 
to  the  collector  of  the  port  of  the  United  States 
at  which  it  shall  be  declared  to  be  the  intention 
to  make  entry  of  the  merchandise." 

Paragraph  491  of  the  Consular  Regulations 
of  1874  reads  as  follows: 

"491.  Consular  officen  will,  on  request  of  the 
proper  coUectora,  supply  them,  free  of  charge 
with  copies  of  any  sctch  documents  on  file  In 
their  otnces  as  thev  may  need  in  the  discharae 
of  their  official  duties.  Copies  prepared  by 
other  persons  for  their  own  use  will,  on  request, 
be  certified  on  payment^of  two  dollan.  When, 
however,  duplicates  of  originals  are  required, 
or  the  copy  is  prepared  by  the  consul,  the 
schedi^le  fee  wiO  be  exacted  as  for  original 
service." 

A  like  provision  iafoondln  paragraph  668  of 
the  Regulations  of  1881. 

By  section  4  of  the  Act  of  June  10, 1880,  be- 
fore referred  to.  it  was  provided  that  sections 
2858  and  2855  of  the  Revised  Statutes  should 
be  io  amended  as  to  require  that  all  invoices  of 
merchandise  imported  from  any  foreign  country 
and  intended  to  be  transpofted  without  ap- 
praisement to  any  of  the  ports  mentiooed  in 
section  7  of  that  Act,  should  be  made  in  quad- 
ruplicate, and  that  the  consul,  vice-consul  or 
commercial  agent,  to  whom  the  same  should  be 
produced,  should  oertifv  each  of  said  quadrupli- 
cates under  his  hand  ana  official  seal  in  the  man- 
ner required  by  section  2855.  and  should  "then 
deliver  to  the  person  producing  the  same  two  of 
thequadrupliostes,  one  to  be  used  in  making  en- 
try at  the  port  of  first  arrival  of  themerdiandise 
In  the  United  Stetes.  and  one  to  be  used  In 
making  entry  at  the  port  of  destination,  file  an- 
other m  his  office,  there  to  be  carefuDy  pre- 
served, and  as  soon  as  practicable  transmit  the 
renudnlnr  one  to  the  coDeotor  or  surveyor  of 
the  port  or  final  destination  of  the  merchsodlse: 
Pniided,  hpu)i9$r.  That  no  additional  fee  shall 
be  collected  on  account  of  anr  service  per- 
formed mider  the  requirements  of  this  section." 

By  item  86  of  the  tariff  of  Urn  In  paragraph 
888  of  the  Regulationsof  1874,  a  fee  of  £^50is 
prescribed  for  a  certificate  '*to  Invoice,  Indud- 
ingdedantion.  In  triplicate."  Nothing  is  there 
siml  as  to  a  fee  for  a  copy  of  an  Invoice,  but  In 
paragraph  491.  before  quoted*  a  fea  of  $8  Is 
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prescribed  for  a  certificate  to  a  copy  of  a  docu- 
ment on  file  in  the  office  of  a  consular  officer, 
which  would  include  an  invoice.  In  the  tariff 
r2851  ^^  ^^^  ^°  paragraph  496  of  the  Regulations  of 
^  ^  1881,  In  item  86,  a  like  fee  of  $2.50  is  pre- 
scribed for  certificate  "to  invoice,  including 
declaration,  in  triplicate,"  and  a  like  fee  of  $2 
under  paragraph  668  of  the  Regulations  of 
1881. 

The  charffee  which  make  up  the  $1,592  are 
manifestly  for  official  services,  which  can  be 
performed  only  under  the  hand  of  the  consul 
and  his  seal  of  office  to  the  certificate.  As  is 
said  by  the  Court  of  Claims:  "The  act  per- 
tains to  a  duty  specifically  prescribed  by  the 
laws  of  the  Unitea  States,  and,  upon  a  tender 
of  the  fee.  the  party  making  application  is  en- 
titled to  have  a  certificate  attached  to  the  in- 
strument, if  it  is  a  copv  of  the  document  exe- 
cuted in  triplicate.  The  party  being  entitled 
to  the  certificate,  it  is  the  duty  of  the  officer  to 
attach'  his  official  seal  upon  payment  of  Uie 
fees.  This  is  an  official  duty,  and  the  emolu- 
ment becomes  an  official  fee."  The  item  of 
$1,592  was  therefore  properly  disallowed. 

8.  The  item  of  $5,805,  which  was  allowed, 
is  covered  h^  findine  9,  and  is  for  fees  received 
for  certificates  of  smpment  of  merchandise  in 
transit  through  the  United  States  to  other 
countries.  These  were  not  the  invoices  re- 
ferred to  in  sections  2858  and  2855  of  the  Re- 
vised Statutes,  either  as  they  originally  stood 
or  as  they  were  amended  by  the  Act  of  June 
10, 1880.  The  law  did  not  require  the  consul 
to  issue  those  certificates;  no  provision  was 
made  for  a  fee  for  them  io  the  Regulations  of 
1874  or  in  those  of  1881 ;  and  it  does  not  ap- 
pear that  the  regulations  of  the  Treasury  De- 
partment reauired  a  consul  to  perform  any 
duty  in  relation  to  such  goods.  Tnis  iteiA  was 
therefore  properly  allowed. 

4.  The  next  item,  $644.01,  relates  to  fees 
''for  notarial  and  derical  work,"  being  six 
items  covered  by  finding  12.  Of  these,  item 
a,  being  fees  collected  for  "recording  instru- 
ments at  various  times,  between  February  4, 
1879,  and  December  81, 1880,  $89.29,"  wasdis- 
allowed.  This  item  was  rejected  by  the  Court 
of  Claims  because  it  did  not  appear,  from  the 
specification  or  proof,  what  was  the  character 
of  the  instruments  recorded,  and  because  it 
was  therefore  said  to  be  impossible  to  deter- 
mine whether  the  recording  came  within  (he 
Regulations  of  1874  or  those  of  1881,  and  be- 
f  oQAi  cause,  for  aught  that  appeared,  the  instruments 
i»o«j  might  have  been  those  specially  provided  for 
by  the  tariff  of  fees  in  the  Regulations. 

But  we  think  the  Court  of  Claims  erred  In 
rejecting  that  item.  The  feet  accrued  from 
February  4, 1879,  to  December  81, 1880,  while 
the  Regulations  of  1874  were'in  force.  Article 
XXV.  of  those  Regulations,  beaded  "Record- 
Books  and  Archives,"  in  paragraphs  898  to  414, 
requires  that  a  consul  shful  keep  various  books 
of  records.  Of  course,  the  feet  in  question 
were  not  for  keeping  such  record  books  or  for 
recording  in  them  the  instruments  which  were 
recorded  in  them,  because  such  instruments 
were  all  of  them  official  documents,  and  the 
f^ct  that  the  item  coven  fees  collected  by  the 
consul  for  recofding  instruments  and  paid  into 
the  treatunr  thows  that  the  recording  did  not 
rdate  to  oifflcial  inttrumenta,  or  toofltdal  acta. 


but  related  to  private  transactions  for  Individ* 
ualB,  not  requiringtbeuse  of  tbe  consul's  title 
or  seal  of  office.  This  item  should  have  been 
allowed. 

Item  b  in  finding  12,  which  was  allowed,  it 
for  "cattle-disease  certificates,  collected  in 
small  items  from  time  to  time,  between  Feb- 
ruary 4, 1879,  and  September  80,  1880,  $152." 
It  was  properly  allowed,  as  there  is  nothing  in 
the  Statutes  or  in  the  Regulations  in  relation 
to  the  duties  or  powen$  01  a  consul  at  to  "cat- 
tle disease"  or  certificates  respecting  the  same. 

Item  c,  in  finding  12,  is  "interest  on  depodtt 
at  the  bank  (public  moneys  deposited  between 
February  4. 1879,  and  June  80, 1882),  $104.51." 
This  was  disallowed,  and  we  think  properly. 
The  moneys  are  stated  to  be  "public  moneys," 
in  respect  to  which  the  consul  was  a  tnistee,  and 
any  interest  which  he  received  on  the  funds bch 
longed  to  tbe  United  States.  He  was  not  re- 
quired to  put  the  funds  out  at  interest,  but  if 
he  did  so  the  accretion  belonged  to  the  govern- 
ment. 

Item  d  in  finding  12,  which  was  allowed,  it 
for  ''acknowledgments  and  authentications  of 
instruments,  ooTlected  from  time  to  time  in 
small  quantities,  between  February  4,  1879, 
and  December  81,  1879.  certifying  official  char- 
acter and  signature  of  notary  public,  $48." 
These  were  not  official  services  required  by 
statute  or  the  Regulations,  and  were  rendered 
to  persons  who  requested  their  performance. 
The  allowance  of  this  item  was  proper.  rsSTl 

Item  e  in  finding  12,  which  was  disallowed,  ^  *  t 
is  for  "certificates  of  shipments,  or  extra  in- 
voices, collected  durini?  the  December  quarter, 
1881,  $2.50  each,  $292."  This  disallowance 
was  proper,  for  the  reasons  stated  in  regard  to 
the  item  of  $1,692. 

Item  fia  finding  12  is  for  "five  per  cent  com- 
mission on  the  estate  of  Alice  I2vans,  Mav, 
1881,  $8.21."  This  evidently  was  a  fee  in  the 
settlement  of  a  private  estate,  and  was  properly 
allowed. 

Thus,  of  the  $644.01  in  finding  12,  items 
a,  b,  d  fiixdffae  allowable,  amount ing  in  all  to 
|247.50.  instead  of  $208.21  allowed  by  tbe 
Court  of  Claims. 

5.  The  next  item/ and  which  was  allowed, 
is  $584,  on  account  of  fees  collected  for  ship- 
ping and  discharging  seamen  on  foreign-built 
vessels  sailing  on  the  China  coast  under  the 
United  States  flag,  and  is  covered  by  finding 
11.  The  claimant  insists  that,  while  he  had 
authority  to  perform  those  services,  he  was  not 
required  to  do  to  by  any  statute  or  regulation. 

t^aragraph  194  of  the  RegulaUons  of  1881 
says: 

"  194.  In  ine  case  of  American  or  foreisn- 
buUt  vesselflS  purchased  abroad  and  wholly 
owned  by  American  citizens,  it  is  known  that 
the  crews  are  usually  made  up  of  men  who  are 
not  American  citizens,  and  who  have  not  ao- 
Quired  the  character  of  American  seamen  un- 
der the  law  and  as  set  forth  in  paragraph  199.  i 
Seamen  of  this  dass.  when  not  serving  under 
a  contract  made  in  the  United  States,  are  not 
resarded  as  within  the  jurisdic^on  of  a  con- 
sular officer  as  to  their  shipment  or  discham." 

In  paragraph  181  of  the  Regulations  of  1874 
it  is  said  that  the  statutory  authority  of  a  coo- 
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from  Ajport  of  tbe  UDited  States  la  limited  to: 
"  Ist.  The  sale  Id  a  forei^  country  of  a  ship 
or  vessel  beloDgine  to  a  citizen  of  the  United 
Stales.  2d.  Toe  discharge,  with  bis  own  con- 
sent, of  a  seaman  or  mariner,  bdng  a  citizen 
of  tbe  United  States.  8d.  A  disduu>ge  after  a 
Surrey  of  the  vessel,  and  finding  the  same  cm- 
seaworthy. " 

In  the  present  case,  what  the  consul  did  wss 
to  ship  and  discharge  seamen  on  foreign-built 
Tessels  sailing  on  tbe  China  coast  under  the 
United  States  flaff.  It  mtnt  be  taken  that  these 
seamen  were  not  American  citizens,  and  that 
the  yesftel  did  not  clear  from  a  port  of  the 
United  States,  so  as  to  come  within  the  provis- 
ioos  of  paragraphs  128,  129,  laO  and  181  of 
the  Regulations  of  1874.  The  item  of  $584 
was  therefore  properly  allowed. 

6.  The  npzt  item  allowed  was  one  of  $2,095, 
for  certifying  invoices  "  for  free  goods  im- 
ported into  the  United  States,"  and  Is  covered 
by  finding  11.  This  allowance  seems  to  have 
proceeded  upon  the  view  that  the  law  did  not 
require  an  Invoice  of  goods  which  were  not 
subject  to  duty;  that  the  consul  had  no  official 
duty  to  perform  in  respect  to  an  invoice  of 
such  goods;  that  tbe  service  was  performed  at 
the  instance  of  the  shipper,  and  for  his  conven- 
ience; that  the  matter  was  one  purely  personal 
between  the  consul  and  the  party  who  paid  the 
fee  for  the  certificate;  and  tnat,  as  the  ffovem- 
ment  was  not  interested  in  the  goods,  ue  con- 
sul was  under  no  obligation  to  account  to  the 
United  States  for  the  feet. 

We  think  this  view  was  erroneooa.  By  sec- 
tion 2858  of  the  Revised  SUtutea,  "  all  tn- 
voices  of  merchandise  imported  from  any  for- 
eign country"  are  to  be  made  in  tripucate, 
whether  the  goods  have  actually  been  pur* 
chased  or  have  been  procured  otherwise  tnan 
by  purchase.  By  section  2854,  "all  wacL  in- 
voires"  are  required,  before  the  merchandise  is 
shipped,  to  be  produced  to  the  proper  consul. 
By  section  2855.  the  person  producing  "  such 
invoice"  \b  to  make  a  spedflea  declarauoo,  and 
the  consul  is  to  indorse  upon  each  of  the  trip- 
licatea  a  specified  certificate,  and  is  to  transmit 
one  of  tbe  triplicates  "  to  the  collector  of  the 
poit  of  the  United  SUtes  at  which  it  sbaD  be 
declared  to  be  the  intention  to  make  entry  of 
the  merchandise."  By  section  2800  It  is  pro- 
vided that,  except  as  allowed  in  the  four  pre- 
ceding sections,  which  do  not  applv  to  the 
present  question,  '*no  merchandise  imported 
from  any  foreign  place  or  country  shall  be 
admitted  to  an  entry  unless  tbe  invoice  pre- 
sented in  all  respects  conforms  to  the  re- 
quirements^  of  sections  2858,  2854  and  2855. 
and  has  thereon  the  certificate  of  the  consul 
specified  in  those  sections,  nor  unleas  the  in- 
voice is  verified,  st  the  time  of  making  the  en- 
try, by  a  specified  oath,  nor  unleas  the  tripli- 
cate transmitted  by  the  consul  to  the  coUec^r 
has  been  received  liy  him.  By  section  2851.  a 
eonsul  is  entitled  to  demand  and  receive  a  fee 
of  $2JM)  for  taking  tbe  verification  of  an  in- 
voice and  making  the  certificate.  It  ia  quite 
dear,  therefore,  that  there  can  be  no  entry 
without  a  properly  certified  invoice. 

By  paragraph  462  of  the  Regulations  of  1874 
and  paragraph  587  of  those  of  188U  "  «11  io- 
voices  of  importations  from  countries  in  which 
there  are**  consular  offlceit,  "  must»  befdie  the 
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ahipment  of  the  merchandise,  be  produced  to 
and  authenticated  by  tbe  United  States  con 
sular  ofllcer  nearest  tbe  place  of  shipment  for 
the  United  States." 

In  addition  to  this,  it  Is  entirely  clear  that 
tbe  question  of  determining  whether  goods  ta 
be  shipped  will,  when  imported  into  the  United 
States,  be  free  from  duty,  is  a  question  which 
could  not  be  left  to  tbe  determination  of  a  con 
sul.  It  often  involves  intricate  points  of  fact 
and  of  law,  and  must  be  as  wholly  cognizable 
bv  the  proper  officers  and  tribunals  of  the 
United  States,  appointed  for  the  purpose,  aa^ 
the  question  of  the  proper  rate  of  du^,  oi^ 
dutiable  goods. 

The  item  of  $2,095  was  therefore  improperly 
allowed. 

It  results,  therefore,  that  the  items  to  be  al- 
lowed are  $5,147,  $5,805,  $247.50  and  $584, 
heing  an  aggiegafe  of  $11,788.50. 

It  is  contended  for  tbe  United  SUtes  that 
the  clsimant  has  no  right  to  appeal  in  regard 
to  the  items  which  he  claims  were  Improperly 
disallowed,  because  they  do  not  in  the  aggre- 
gate amount  to  more  than  $8,000.  But  we  are 
of  opinion  that,  aa  section  707  of  tbe  Revised 
Statutes  authorizes  an  appeal  to  this  court  on^ 
behalf  of  the  United  States,  from  all  ludgmentr 
of  the  Court  of  CUdms  adverse  to  the  United 
States,  and  as  the  appeal  by  the  United  States- 
in  this  case  \b  from  tbe  Judgment  of  $18,889.21 
in  favor  of  the  claimant,  it  is  competent  for 
the  claimant,  as  he  also  has  taken  an  appM> 
from  that  Judgment,  to  avail  himself  of  any- 
thing in  the  case  which  properly  shows  that 
that  Judgment  was  not  for  too  large  a  sum. 

The  Judgment  (ff  the  Otntrt  ef  CUume  ie  re- 
tereed,  and  the  eaee  ie  remanded  to  that  court 
with  a  direction  to  enter  a  judgment  in  favor  ef 
the  claimant  for  $U,78SM. 


HARLOW  L.  STREET,  Ap0.^ 
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Act  ef  Jul^  IS,  1866^power  ef  Preeideni  to- 
reduce  army  ojlcere^-proeeedtnge  to  mueter 
out-^imit  a»  to  Om^^aunde^^tegidatite 
recognition. 


L  Tbe  Act  of  July  la.  1886  a4  Btat  80, 
iDtended  to  have  any  effect  oo  the  power  of  s 
subtequeot  Ooonrtm  to  redooe  the  army  by  ap- 
propriate leglslatton  in  respect  to  eitber  its  offl- 
oeis  or  enllstad  men. 

S.  The  Aot  of  July  lA,  1870  (IS  8tat.  tli).  Is  a  frsnt 
of  a  teoeral  power  to  the  Presldeat  to  reduce  the^ 
number  of  olBcers  of  the  army  l>y  seleoUny  tbo 
best  and  mastering  out  the  residtte. 

&  The  irovsmmentooold  abandon  the  proceedlpics 
taiHiatffd  under  secdon  11  uf  that  Aot  and,  with- 
out aa  adiudloatSon  of  unfltBess,  proceed  to 
master  out  the  appellant  under  seotloQ  1& 

4.  The  President  could  muster  out  an  ogcerwbo 


NonL— jIs  to  wlkeii  Bmndau  hegkm  and  enOe:  eon- 
tracts  made  on;  im^miee  intmred  M  tromeUng  cmr 
work  don*  on;  mOee  om-ese  neU  to  Powhatan 
Steambaat  Oow  v.  Appomattox  B.  Co.  Bk.  R  p.  888L 
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wM  tfmfwred  to  theaupenramenuy  Utt  oo  the 
Moond  daj  of  JaniuuT,  1879,  although  Ck>iitrre88 
prewribod  the  thlrty-flnt  day  of  that  month  as 
the  Umlt  of  the  time;  there  to  no  subordination 
of  the  power  to  the  matter  of  time. 

«.  Sunday  Is  a  dU$  turn,  and  a  power  that  may  be 
exercised  up  to  and  Inoluding  a  gtren  day  of  the 
month  may  generally,  when  that  day  happens 
to  be  Sunday,  be  ezeroised  on  the  suooeedlng  day. 

<«.  The  power  whloh  can  giro  authority  to  act,  can 
rati^  any  aot  that  is  taken,  and  legislatiTe  re- 
cognition of  an  aot  yalidates  the  aot,  although 
It  may  not  have  had  full  prior  legal  authority. 

[No.  1128.] 

SubmitUd  Jan  10,  1890,    Bedded  Feb,  S.  1890. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismisstng  an  actiou  for  sixteen 
years'  salary  as  first  ueutenant,  due  by  reason 
•of  alleged  illegality  in  the  order  dibcbarging 
appellant  from  the  service.    AJJIrmed, 

The  facts  are  stated  in  the  opinioo. 

Opinion  below,  24  Ct.  CI.  280. 

Mr.  J«  M.  Vale*  for  appellant: 

Appellant,  then  an  officer  in  the  military 
service  of  the  United  States,  could  not  be  le- 
^lly  mustered  out  of  the  service  under  the 
Act  of  July  15,  1870,  without  being  allowed  a 
bearing  before  the  board  provided  for  in  section 
11  of  ^d  Act. 

Congressional  Qlobe.  part  2,  p.  1848.  2d  sess. 
41st  Cong.;  Congressional  Qlobe,  8398,  6886, 
.5848,  5401,  5588, 1^  sess.  4l8t  Cong.;  U  8.  v. 
BcMetU  2  Story,  889;  Musier^ut  of  Army  Offlr 
<eT$,  18  Ops.  Atty-Qen.  858;  ^rmy  Qffleen  Unfit 
for  Discharge  of  Duty,  Id.  412;  U.  Q,  v.  Vre^- 
man,  44  U.  8.  8  How.  556-565  (11:  724,  728). 

The  12th  section  of  the  Act  of  July  15,  ltt70, 
gave  to  the  President  authority  to  transfer  oer- 
wn  officers  from  active  dutv  to  the  list  of 
supernumeraries;  but  no  transfers  could  legally 
t)e  made  to  or  from  that  list  on  the  2d  day  of 
January,  1871. 

Brown  v.  Barrw,  8  U.  8.  8  Dall.  865(1:  688); 
Minor  t.  MeoharSat  Bank,  86  U.  8. 1  Pet.  46 
<7:  47);  Thomley  v.  U.  8.  118  U.  fl.  810(28: 
1)99). 

The  acceptance  or  non-acceptance  by  appel- 
lant of  the  discharge  and  years  pay,  provided 
for  officers  discharged  under  the  Act  of  July 
15,  1870,  with  or  without  protest,  did  not  alter 
bis  legal  status,  if  hotiflea  of  his  discbargo  as 
a  supernumerary  officer  under  the  erroneous 
construction  of  the  law. 

Brant  v.  Virginia  Coal  Co,  98  U.  8.  826  (28: 
927);  Ketehum  y.  Bunean,  96  U.  8.  659  (24: 
868);  Morgan  t.  Chicago  dtA.ROo.WV.  8. 
716  (24:  748);  Ope.  AttyCJen.  March  6,  1886; 
Genl.  Order  Navy  DepH,  No.  844,  March  10, 
1886;  Bedgrave'i  and  Perkin's  Casa,  116  XJ.  & 
474,  488  (29:  697,  700). 

The  nomination  of  Wainrigbt  by  the  Presi- 
"dent  Hee  Weisendorf  promoted,  and  his  con* 
41nnation  by  the  Senate,  did  not  opentte  to 
supersede  appellant 

Official  Army  Register,  1871;  Blake  t.  U.  8. 
108  U.  8.  227  (26:  462);  Army  Regnlationa, 
1868»  par.  20. 

Appellant's  muster-out  waa  in  oontraTentlon 
of  toe  clause  of  section  11  inhibiting  muster- 
«>ut  of  offlcen  reported  without  opportuni^ 
tije  '  " 


XT.  8.  T.  BaeeeU,  2  Story.  889;  U.  8.  v.  .F>w- 
mem,  44  U.  8.  8  How.  556-665  (11:724,  728); 
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Congressional  Globe,  1848,  port  2, 2d 
Cong. 

Wlien  the  intention  of  the  Legislature  in 
enacting  a  law  can  be  discovered  from  the 
language  used,  it  should  prevail 

Brownv.Birry,BJj.6.ZD9]l.W6(i:  eSSii 
Minor  v.  Mechaniee'  Bank,  26  U.  8. 1  Pet.  46 
(7:  47);  ThamUy  v.   U,  8  118  XJ.  8.  810  (28. 

Appellant's  acceptance  of  pay  cannot  operate 
as  an  estoppel  concluding  him  from  queatioii- 
inff  the  regularity  of  his  discharge. 

Brant  v.  Virginia  Coal  Ck^.  98  U.  8.  826  (28: 
927). 

Meeere.  John  B.  Cotton*  Aeeietant  Atiy* 
Oen.,  and  F.  P.  Deweee*  for  appellee: 

Under  the  opinion  and  Judgment  in  BH- 
debum'e  Case,  18  Ct.  CI.  62,  the  claimant  waa 
without  standing  in  the  Court  of  Claims. 

Burj/ea  v.  U.  8.  17  Ct  CI.  88;  Bedgrave  ▼. 
U.  8.  20  Ct.  CI.  226,  116  U.  8.  474  (29:  697). 

The  board  of  officers  was  in  no  sense  a  court 
or  quasi  Judicial  tribunal. 

8nereburne  v.  U.  8,  16  Ct.  CI.  499;  Buryea 
T.  U.  5.  17  Ct.  CI.  24. 

There  was  no  purpose  by  the  fifth  section  of 
the  Act  of  July  18,  1866,  to  withdraw  from 
the  President  the  power,  with  the  advice  and 
consent  of  the  Senate,  to  supersede  an  officer 
in  the  military  or  naval  service  by  the  appoint- 
ment of  someone  in  his  place. 

make  V.  CT.  8.  108  U.  8.  227  (26:  462);  Ora- 
tioVe  Caee,  1  Ct  CI.  258:  Smith  v.  IT.  A  2  Ct 
CI.  206;  Winter  v.  U.  8.  8  a.  CI.  187;  Bey- 
nolde  V.  U.  8  3(X  CI.  198;  Barnes  t.  U.  8.  4 
Ct  CI.  217;  Montgomery  v.  U.  8.6CX  C\.  94; 
Mimmack  v.  U.  iS.  10  Ct  CL  584,  97  XJ.  8.  426 
(24:  1067). 

When,  for  any  reason,  an  officer  of  the  army 
or  navy  loees  his  position,  nothing  short  of  a 
new  appointment,  confirmed  by  the  Senate, 
can  have  the  effect  of  restoring  him  to  the 
office. 

Mimmaeffi  Ca$e,  12  Ope.  Atty-Gen.  665; 
Bu  Barry's  Case,  4  Ope.  AUy-Oen.  608;  Ben- 
netVs  Case,  19  Ct  CL  879;  MeElratk's  Case,  12 
Ct  CI.  201,  102  U.  8.  426  (26:  189);  MiUer  v. 
U.  8.  19  ttCl  888;  Badeau's  Case,  15  Opa. 
Atlj'Qen.  407;  Blak^s  Case,  14  Ct.  a.  4te, 
108  U.  8.  227  (26:  462);  Montgomsr/s  Case,  19 
Ct.  CL  870;  Polen's  (km,  19  Ct  (5).  8Q9;  Me- 
Blair*s  Case,  19  Ct  a.  528;  VandersUa^s  Case. 
19  Ct  CI.  480;  Corson's  Case,  17  Ct  CL  844, 
114  U.  8.  619  (29:  264). 

A  new  appointment  to  the  place  of  an  officer 
of  the  army  or  navy  supersedes  such  officer. 

Blake  v.  U.  8.  14  Ct  CI.  462.  108  U.  8  287 
(26:  462);  MeElrath  v.  CT.  A  12  (X  CL  201, 
102  U.  8.  426  (26: 189). 

Mr.  Justice  "Br^mmi  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  fftmi  a  Judgment  of  the 
Court  of  Claims.  (24  Ct  CI.  2800  Appellant 
brought  his  action  in  that  court  to  recover,  not 
for  services  actually  rendered,  but  tox  sixteen 
veers'  salary  as  first  lieutenant  claiming  thai 
this  was  due  by  reason  of  an  alleged  illegalHy 
in  the  order  of  January  2, 1871,  discharging 
him  from  the  service.  That  order  is  t£ar^ 
fore  the  matter  of  inquiry. 

In  1869  and  1870  Acts  of  Congress  were 
passed  looking  to  a  reduction  in  the  ermy,  and 
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the  order  io  question  was  nude  in  pumunoe 
of  the  laitof  these  Acts.  The  intent  of  Con- 
greM  is  obTious,  and  all  proceedings  had  to 
carry  such  intent  into  effect  should  be  liberally 
construed,  and  not  subjected  to  any  such  tech- 
nical limitations  as  will  thwart  such  obvious 
purpose.  The  Act  of  July  18, 1866  (14  Stat  09). 
has  no  bearing  on  the  case  at  liar,  for,  as  held 
by  this  court  in  Blokes.  U.  S,  108  U.  8.  237 
[96:  469],  it  simply  placed  a  limitation  on  the 
personal  power  or  the  President,  as  com- 
mander-in-chief in  time  of  peace,  to  dismiss 
from  the  service.  It  was  not  intended  to  have- 
as  it  oould  not  have— any  effect  on  the  power 
of  a  subseouent  Congress  to  reduce  the  army 
by  appropriate  legislation  in  respect  to  either  its 
offlcers  or  enlisted  men. 

The  Act  of  March  8,  1869  (16  Stat  816,  Sg  9 
-7  inclusive),  is  significant  only  as  indicatiDg 
the  intent  of  Congress  that  the  army  should  be 
reduced,  for  the  method  of  reduction  there 
provided  is  simply  the  cessation  of  enlistments 
and  appoiDtments.  Bvidcntly  the  reduction 
by  this  method  was  not  as  rapid  as  wss  desired, 
for  on  July  15. 1870.  an  Act  was  passed  niak- 
ing  provision  ror  a  direct  reduction.  (16  Stat 
810.)  Section  9  authorizes  and  directs  the 
President  to  reduce  on  or  before  the  first  day 
of  July,  1871,  the  number  of  enlisted  men  to 
thirty  thousand.  With  req)ect  to  the  officers, 
there  were  several  sections  aimed  at  reduction, 
some  abolishioff  certain  offices,  others  providing 
that:  no  appointments  to  particular  offices 
should  be  made  until  the  number  of  incum- 
bents was  reduced  below  a  prescribed  limit 
In  addition,  there  were  four  provisions  havinff 
general  application.  Section  8  authorized 
the  President  to  grant  an  honorable  discharge 
to  aD  offloeia  APplyiog  on  or  before  the 
first  of  January,  187 1,  and  givinff  the  officers 
so  discharged  an  additional  year%  pay  and  al- 
lowances. Sections  4  and  5  increaseo  the  retired 
list  to  800,  and  authorized  the  President  to 
place  on  such  list,  on  tbdr  own  application,  offl- 
cera  with  thirty  year''  service.  The  other  pro- 
visions are  found  in  sections  1 1  and  19,  which,  as 
being  the  sections  especially  bearing  on  the 
questions  in  this  case,  are  quoted  as  follows^ 
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[SOI]  "^^^  ^1*  AndbiitfuriAa^enaeUd.  Tuatthe 
general  of  the  army  and  comnunding  officers 
of  the  several  military  departments  of  the 
army  shall,  as  soon  as  pncticable  after  the 
paffuiee  of  this  Act  forward  to  the  Secretary 
of  War  a  list  of  officers  serving  in  their  respec- 
tive commands  deemed  by  them  unfit  for  the 
proper  discharge  of  thdr  duties,  from  any  cause 
except  injuries  incurred  or  disease  contracted 
in  the  line  of  their  duty,  setting  forth  specifi- 
cally in  each  case  the  cause  of  such  unfitness. 
The  Secretary  of  War  is  hereby  authorized  and 
directed  to  constitute  a  board  to  consist  of  one 
najor-eeneral,  one  brigadier-general  and  three 
oc^nels,  three  of  the  said  officers  to  be  selected 
from  among  those  appointed  to  the  regular 
army  on  account  of  aisiinguished  services  in 
tiie  volunteer  force  during  the  Iste  war;  and 
on  recommendation  of  sudi  bonrd,  the  Presi- 
dent shall  muster  out  of  the  service  any  of  the 
said  officers  so  reported,  with  one  year's  pay; 
but  soch  muster-out  shaU  not  be  ordered  with- 
out allowing  such  officer  a  heariog  before  such 
board  to  show  cause  against  it. 
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Bmo,  1%  And  b$  U^rth^r  rniatUd,  That  the 
President  Is  hereby  authorized  to  traLifer  offl- 
cers from  the  regiments  of  cavalry,  artillery 
and  infantry  to  the  list  of  supernumeraries, 
and  all  vacancies  now  existing,  or  which  may 
oocur  prior  to  the  first  day  of  January  next, 
in  the  cavalry,  artillery  or  infantry,  by  reason 
of  transfer,  or  from  other  causes,  snail  be  filled 
in  due  proportion  by  the  supernumerary  ofil* 
cers,  having  reference  to  rank,  seniority  and 
fitnesfl,  as  provided  in  existing  law  regulating 
promotions  in  the  army.  iUid  if  any  super- 
numerary officers  shall  remain  after  the  first 
day  of  January  next  they  shall  be  honorably 
mufttered  out  or  the  service  with  one  year's  pay 
and  allowances:  Ptotfided,  That  vacancies  now 
existing  in  the  grade  of  second  lieutenants,  or 
which  may  occur  prior  to  said  date, may  be  filled 
by  the  assignment  of  supernumerary  first  lieu- 
tenants, or  officers  of  higher  grades,  who,  when 
so  a*<signed,  shall  rank  as  second  lieutenants, 
provided  such  oflicer  shall  prefer  to  be  assigned, 
instead  of  being  mustered  out  under  the  provis- 
ions of  this  section;  and  ulticers  so  assinicd  shall 
take  rank  from  the  date  u/  their  original  entry 
into  the  service:  And  provided  further.  That  no 
chaplain  be  appointed  to  posts  or  regiments  un- 
til those  on  waiting  order*  are  assigned." 

It  appears  from  the  finaings  that  on  October 
97,  1870,  the  claimant,  who  was  on  active  duty 
at  Fort  Bidwell,  California,  was  reported  by 
the  department  commander,  Lieutenant-Col- 
onel George  Crook,  as  unfit  for  the  proper  dis- 
charge of  his  duties  from  other  causes  than 
injunea  incurred  or  diseaae  contracted  in  the 
line  of  his  duties.  His  name  was  submitted  to 
the  board  organized  in  pursuance  of  the  11th 
section  quotal  iupra.  On  the  17th  of  Novem- 
ber  the  board  requested  that  he,  with  othen 
named,  be  given  a  hearinff,  as  required  by  that 
section.  On  November  Ififth  the  adjutant-gen- 
eral informed  the  board  that  the  stations  of 
thesis  officers  were  so  remote  that  it  was  impoa- 
sible  for  it  to  consider  their  cases,  and  that  the 
Secretary  of  War  had  directed  that  they  be 
not  ordered  to  appear.  In  compliance  with* 
this  order,  on  November  89d,  the  papers  in 
these  cases  were  returned  to  the  Seicretary  of 
War.  In  other  words,  the  proceedings  inlti* 
ated  under  section  11  were  abandoned.    No  in* 

?[uiry  was  ever  made  as  to  the  alleged  unfitness 
or  the  proper  discharse  of  his  duties  from 
causes  other  than  injuries  incurred  or  diseaae 
contracted  in  the  line  of  duih[.  It  appeara, 
further,  than  on  January  9, 1871,  January  1st 
being  Sunday,  an  order  was  issued  by  the  Seo- 
retan^  of  War,  which,  so  far  as  it  affectt  this 
clainUtnt,  reads  as  followa: 

"(General  Orders,  Ko.  h) 
"War  Department,  AdJutant-GeneraTs  Offlos^ 

"Washington,  January  9. 1871. 
"By  direction  of  the  President,  the  follow- 
ing offloera  of  the  Army  are  transferred,  a*- 
sinied  or  mustered  out  of  the  service,  to  tak» 
effect  from  the  1st  histant: 
"I.— Transfers  to  the  List  of  Sopamnmerariea, 
under  Section  19  of  the  Act  Approved  July 

15,1870. 
•  #  #  #  • 

"First  Lieutenant  Harkm  L.  Street,  FtrH 

Cavalry. 
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"IL— Transfers  and  Assignments  to  Fill  Va- 
cancies to  the  Present  Date. 

»  #  ft  «  # 

'Tirst  lieuteDant  Max  Wessendorff,  nnaa- 
signed,  to  the  First  Cavalry,  vice  Street,  trans- 
ferred to  the  list  of  supemameraries. 

*  #  «  *  • 

"in. — Unassi/rned  Officers  whose  Commissions 
have  Expired  under  Section  12  of  the  Act 
of  Congress  approved  July  15, 1870,  and  who 

are  Honorably  Mustered  out  of  the  Service. 

«  *  *  «  * 

*'First  Lieutenant  Harlow  L.  Street 

*  *  «  ft  * 


By  order  of  the  Secretary  of  War: 

E.  D.  Townsend, 
Ad  jutant-GeneiiiL ' 


««i 
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Subsequently,  on  September  18,  1871,  he 
received  tbe  year's  pay  provided  for  in  section 
12,  and  still  later,  on  the  18th  of  February, 
1881,  he  was  paid  the  sum  of  #117.05  upon 
treasury  settlement,  on  account  of  some  errors 
in  the  previous  payment. 

The  principal  contention  of  the  appellant  is 
[305]  Hiat,  proceedings  having  been  commenced 
under  section  11,  thev  should  have  been  carried 
to  a  close,  and  that  he  could  be  mustered  out 
of  the  service  only  upon  an  adjudication  by 
that  board  of  unfitness.  But  this  view  cannot 
be  sustained.  It  arises  from  a  misconception 
of  the  scope  of  the  two  sections.  The  first 
alms  to  eliminate  from  the  army  those  ofiScers 
who  are  unfit  for  the  discharge  of  their  duties, 
and  whose  unfitness  springs  from  no  cause  of 
meritorious  claim  upon  the  consideration  of 
the  government;  while  the  other  is  a  mni  of 
general  power  to  the  President  to  reduce  the 
number  of  officers  by  selecting  the  best  and 
mustering  out  the  r^due.  It  is  compreben- 
sive  in  its  scope,  and  not  at  all  dependent  upon 
tbe  failure  to  accomplish  tbe  requisite  reduc- 
tion through  proceeding^  under  section  11.  It 
is  in  no  manner  subordinated  to  or  dependent 
upon  that  section,  and  grants  a  power  which 
can  be  exercised  irrespective  of  all  other  pro- 
ceedings. 

The  appellant  had  no  vested  right  to  an  ad- 
judication upon  the  matter  reported  against 
him.  In  the  absence  of  express  limitation, 
the  government  may  always  withdraw  charges 
which  it  has  made.  There  is  nothing  in  the 
words  of  either  section,  nothing  in  the  scope 
and  purpose  of  their  provisions,  or  in  any 
general  rule  of  law,  which  prevented  the 
government  from  abandoning  the  proceedings 
initiated  under  section  11,  and  proceeding  to 
muster  out  the  appellant  under  section  12. 

The  other  proposition  of  the  appellant  is 
that  tbe  authority  given  by  section  12  was  not 
strictly  pursued.  While  it  is  conceded  that 
the  President  might  add  to  or  take  from  the 
list  of  supernumerary  ofiScers,  it  is  urged  that 
he  could  muster  out  only  those  who  were 
supernumerary  ofiicers  at  uie  close  of  the  first 
day  of  January,  1870,  the  language  being: 
"And  if  any  supernumerary  ofiScers  shall  re- 
main after  the  first  day  of  January  next  they 
shall  be  honorably  mustered  out,"  etc.,  whereas, 
by  the  order  actually  made,  he  was  transferred 
to  the  supernumerary  list  only  on  the  second 
day  of  January.  Concede  the  irregularity, 
and  it  is  not  such  as  vitiates  the  order.    The 
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purpose  of  the  Act  is  obvious.  Tbe  direetira 
of  Congress  was  clear  and  distincCy  azKl  it 
would  M  strange  if  any  executive  offioer  eookl. 
by  irregularity  in  executing  the  mandate  of 
Congress,  thwart  this  purpose.  The  matter  of 
time  was  not  vital.  The  puipoee  waa  redoc- 
tion  and  a  reduction  to  be  accomplisbed  by 
selecting  the  best  and  mustering  out  tbe  poorer 
element;  and  while  Congress  prescribed  tbe 
time  within  which  this  mandate  was  to  be  exe- 
cuted, there  is  neither  in  ierms  nor  by  impli- 
cation any  subordinatioo  of  tbe  power  lo  tbe 
matter  of  time. 

Again,  it  must  be  noticed  that  the  first  day 
of  January  was  Sunday,  that  is.  a  dim  noti, 
and  a  power  that  may  lie  exercised  up  to  and 
including  a  given  day  of  the  month  may  ceo- 
erally,  when  that  day  happens  to  be  Od^aj, 
be  exercised  on  the  succeeding  day.  8o  that 
it  is  a  matter  worthy  at  least  of  ooosidaatba 
whether  th<3  power  was  not  exerdsed  withta 
the  very  Kmits  of  time  prescribed  by  tbe  Act 

It  is  well  in  this  respect  to  oompart  this  sec- 
tion with  section  3.  Bv  that  tbe  President  was 
authorized  to  honoralny  discbarge,  with  pay 
and  allowances,  officers  who  shcmki  apply  on 
or  before  January  t,  1871.  By  that  section 
a  reduction  through  the  voluntary  act  of  army 
officers  was  contemplated,  and  such  voluntaiy 
action  was  authorized  and  invited  to  be  bad  oo 
the  first  day  of  January.  Whfle  aectjon  II 
was  not  dependent  upon  section  8,  yet  it  Is  ob- 
vious that  action  so  voluntarily  ta£en  bv  any 
army  officer  would  limit  the  amount  of  enf  oioed 
reduction,  and  to  that  extent  relieve  the  Pren- 
dent  from  embarrassment  in  tbe  selection  au- 
thorized l^  section  12;  and  there  was  a  pro- 
priety, if  nothing  else,  in  waiting  untQ  tbe 
close  of  the  first  dav  of  January  before  exer- 
cising the  power  of  selection  and  mu^ering 
out. 

It  will  also  be  noticed  that  section  12  places 
no  limitation  on  the  time  within  whidi  the 
President  is  authorized  to  transfer  offioen  to 
the  Ust  of  supernumeraries.  If  voluntaiy 
resignation  by  tbe  close  of  Uie  first  day  of 
January  made  sufficient  reduction,  there  would 
be  no  necessity  of  transferring  anv  to  tbe  &t 
of  supernumeraries,  and  it  was  muy  the  super- 
numerary officers  remaining  after  the  1st  of 
January— that  is.  the  officers  then  found  not 
to  be  needed  for  the  service— who  were  to  be 
mustered  out  under  that  section.  There  was 
therefore  no  requirement  that  the  Fresldeot 
should  transfer  to  the  supernumerary  list  be- 
fore Uie  dose  of  the  1st  of  January;  the  num- 
ber which  it  was  necessary  to  transfer  cookl  ^ 
not  be  absolutely  determined  untQ  the  dose  of  ^^ 
that  day,  and  it  was  only  those  who,  at  tbo 
dose  of  that  day  were  not  needed  in  the  serf- 
ice,  that  the  Pri^dent  oould  muster  out  Alt 
these  matters  Justified  the  action  of  the  Presi- 
dent taken  on  the  2d  of  Januair,  and  if  thev 
do  not  establish  that  it  was  in  full  and  liteiat 
compliance  with  the  exact  provisions  of  le^ 
tion  12,  they  certainly  leave  so  slight  a  depsit- 
ure  as  scarcely  to  be  worthy  of  mentioo.  B 
is  certainly  no  such  deviaaon  fonn  tbe  pre- 
scribed course  as  to  vitiate  the  order  and  thui 
nullify  the  express  direction  of  Comness. 

But  we  are  not  limited  to  thia.  Full  power 
of  legislation  in  the  matter  of  incresse  isd 
reduction  of  the  army  is  with  OongraiB.  h 
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prescribed  in  this  Act  the  proceediDn  by  which 
that  reduction  was  to  be  accomplished.  In 
pursuance  of  that  Act  'certain  proceedings 
were  bad.  The  power  which  can  direct  what 
proceedings  shall  be  had  can  approve  and  make 
▼mlid  any  proceedings  which  are  actually  taken. 
The  power  which  can  give  authority  to  act 
can  ratify  any  act  that  is  taken,  and  generally 
legislatiye  recognition  of  an  act  or  a  corpo- 
ration validates  the  act  or.  the  corporation,  al- 
tiiough  neither  one  nor  the  other  may  havr»  had 
full  prior  legal  authority.  CkmrUy  qf  Oomai^ 
tiu  y.  LewU,  188  U.  S.  198  [88:804]. 

There  was  but  one  order  issaed  under  section 
18  for  the  mustering-out  of  supernumerary 
officers.  In  that  order  were  many  names  be- 
sides that  of  the  appellant,  and  the  Act  of 
March  8, 1876  (18  Btat  497,  §  8),  refers  to 
"toy  person  who  was  mustered  out  as  a  super- 
anmerary  officer  of  the  army  with  one  year's 
pay  and  allowances,"  onder  the  Act  of  1870, 
that  we  have  been  considering.  Further,  on 
April  8, 1878  AM)  Stat  86),  26Ui  of  February, 
1879  (90  Stat  881),  March  8, 1879  (20  Stat  864), 
and  March  3, 1881  (81  Stat  610),  Acts  were 
iererally  passed  authorising  the  restoration  to 
Ibe  arm/  of  John  A.  Darling,  Michael 
03rien,  FhHip  W.  Stanhope  and  Bedmond 
Tully,  who  had  been  mustered  out  by  this 
order  of  Januair  8, 1871,  and  thoae  Acts  all 
assume  the  TalidUy  of  that  order.  There  has 
been  thus  full  legislative  recognition  of  its 
▼aliditj.  It  Is  too  late,  therefore,  now  to  in- 
quire as  to  whether  it  was  in  technical  compli- 
ance with  the  procedure  prescribed  by  the 
Act  of  1870. 

W«  «M  n^  vrt^n  in  tki  rvUna  qf  ths  O^ufi 
^  OMmi^  and  iU  judgment  U  ^jkimd. 


01 H.  SMITH  mt  al.»  Ptfk.  in  Ehr., 

O.  T.  LYON. 

CBee  flL  a  Beporter^  ed.  816-WU 

[315]  JwrUdkHow  fly  fMistm  qf  di^trm  eiHaenMp-- 
w^sn  pMnHfiB  must  all  be  eltUen$  qf  Btaie 
tsAsw iuU  iBbromght—co-pUUfUiffH  and eo-ds- 


L  AsnltbrtwopartosfiiWhere  oneof  them  Isa 
lesideot  and  eitiaan  of  the  BKlem  IMstriot  of 
MtsMoilandtbe  otberlsa  NSltentand  dtiwn 
of  ArkinsM,  and  the  defendant  is  a  rertdept  and 
eMaeaof  Texas,  oannot  be  bronatat  In  the  United 
States OroaltOoort  for  the  BMtem  DIrtriotof 


a   UndertheAotof 
USr  (M  Stat  Ml),  as 
«st  la,  1S8B  (B  Stet^M), 
ettlaeos  of  dUtareot 
ontte  In  one  salt  In  a 
IsacttlMQ. 


approred  ManA  1^ 
by  the  Act  of  Aofw 
where  two  platntUDi  art 
they  eannot  both 
oC  wMoh  only  ooeoC 


a  If  there  art  sefwal  oo-platntlfli,  each  plataitlff 
■wstbteompetentto  sae,and  If  there  art  str* 
enJ  oo-ditaidaDts.  each  defeodaoi  most  be  liable 
to  be  soedv  or  the  jiirlidlotlon  eaanot  be  enter- 
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souri  to  review  a  Judgment  dismissing  a  suit 
for  want  of  jurisdiction,  by  reason  of  the 
want  of  proper  residence  and  citizeoship  of 
theparties.    Affirmed, 

The  facts  arc  stated  in  the  opinion. 

Opinion  below,  8»  Fed.  Rep.  68. 

Mr.  Jefforaon  Chiuidler  for  plaintiffs  in 
error. 

Mr.  R.  C.  Foaiar  for  defendant  in  error. 

Jfr.  Juitim  Miller  deUyerad  the  opinion  of 
the  court: 

This  Is  a  writ  of  error  to  the  Cliooit  Court 
for  the  £astem  District  of  Missouri.  It  waa 
dismissed  in  that  court  for  want  of  luriadlctlon, 
and  judgment  rendered  accordingly,  to  wldch 
this  writ  of  error  Is  prosecuted. 

The  facts  out  of  which  the  controyersy  arises 
are  found  in  the  first  few  lines  of  plaintiffs' 
petition.  In  this  they  allege  that  they  are 
partners  doing  business  under  the  flra  name 
of  C.  H.  Si^lh  ft  Co.;  that  the  said  C.  H, 
Smith  Is  a  resident  and  citizen  of  St  Loids,  In 
the  State  of  Missouri,  and  Benjamin  Fdrdyoe 
Is  a  resident  and  citizen  of  Hot  Springs,  In  the 
State  of  AriLanaas:  and  that  the  oefendlant,  O. 
T.  Lyon,  is  a  rerident  and  dtlien  of  Shennaii* 
hi  the  State  of  Texaa. 

To  this  petition,  whidi  aet  out  a  cause  of 
action  otherwise  sufQcient,  the  dflfeodant,Lyon, 
who  was  served  with  the  summons  in  the  East- 
em  District  of  Missouri,  filed  a  ^ea  to  the 
jurisdiction  of  the  court,  appearing  l>y  attorney 
espedaUy  for  that  purpose,  the  ground  of 
which  is  that  one  of  the  plidntlfts,  Benjamin 
Fordyoe,  Is  and  was  at  the  time  of  the  institu- 
tion of  this  suit  a  resident  and  dtlzen  of  Hot 
Springe,  in  the  State  of  Arkansas,  and  the  de- 
fendant waa  a  resident  and  dtizen  of  Sherman, 
in  the  State  of  Texas,  and  that  the  suit  was 
not  brought  in  the  district  of  the  residence  of 
dther  the  plaintiff  Fordyce  or  of  the  defendant 

The  motion  to  dismiss  for  want  of  jurisdic- 
tion was  sustained  by  the  circuit  court,  and 
the  soundness  of  that  decision  Is  the  question 
which  we  are  called  upon  to  decide. 

The  decision  of  it  aepends  upon  the  proper 
construction  of  the  first  section  of  the  Act  of 
Congren  approyed  March  8, 1887  (24  Stat  662), 
as  amended  by  the  Act  of  August  18, 1888  (26 
Stat  488).  that  Statute  professes  to  be  an  Act 
to  amend  the  Act  of  March  8,  1876,  and  Ita 
object  Is  '*to  determine  the  jurisdiction  of  cir- 
cuit courts  of  the  United  States  and  to  regulate 
the  remoyal  of  causes  from  state  courts,  and 
for  other  purposes.**  The  first  section  of  the 
Act  oonfers  upon  the  circuit  courta  of  tlie 
United  Statea  ori|ribal  cognisance,  ooncurrent 
with  the  oourta  of  the  aeyeral  Statea,  of  all 
suits  of  a  dyH  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispote  exceeds 
the  sum  of  $2,000,  and  arising  under  the 
Constitution  or  laws  of  the  United  States  or 
treaties  made  or  which  shall  be  made  under 
tbdr  authority.  It  then  prooeeda  to  establish 
a  ioriadictioii  in  reference  to  the  parties  to  the 
siut  These  are  oontroyersles  in  whidi  the 
United  States  are  plaintiffs,  or  In  which  there 
shall  be  a  oootioyer^y  between  dtiaens  of  dif- 
ferent SteteiL  with  a  Mke  hmltatioo  upon  the 
amount  In  dwpute.  and  other  controyersies  be- 
tween psfftlea  which  are  deacribed  in  the  Statute. 
This  first  dause  of  the  Act  describes  the  Juria- 
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dietioii  oomiBoo  to  aO  the  circait  oourts  of  the 
United  States,  as  regards  the  subject  matter  of 
Um  suit,  and  as  regards  the  character  of  the 
paities  who  by  reason  of  such  character  ma^, 
either  as  plaintiffs  or  defendants,  sustain  suits 
in  circuit  courts.  But  the  next  sentence  in  the 
same  section  undertal^es  to  define  the  jurisdic- 
tion of  each  one  of  the  several  circuit  courts 
e^  the  United  States  with  reference  to  its  terri- 
torial limits,  and  this  clause  declares  "that  no 
person  shall  be  arrested  in  one  district  for  trial 
in  another  in  any  civil  action  before  a  circuit 
or  district  court;  and 'no  civil  suit  shall  be 
brought  before  either  of  said  courts  against 
any  person  bv  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  but  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  States,  suit  shall  be 
brought  onlv  in  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant." 

In  the  case  before  us,  one  of  the  plaintiffs  is 
a  citizen  of  the  State  where  the  suit  is  brought, 
namely,  the  State  of  Missouri,  and  the  defend- 
ant is  a  citizen  of  the  State  of  Texas.  But 
one  of  the  plaintiffs  is  a  citizen  of  the  State  of 
Arkansas.  The  suit,  so  far  as  he  is  concerned, 
is  not  brought  in  the  State  of  which  he  is  a 
citizen.  Neither  as  plaintiff  nor  as  defendant 
is  he  a  citizen  of  the  district  where  the  suit  is 
brought.  The  argument  in  support  of  the 
error  assigned  is  that  it  is  sufficient  if  the  suit 
is  brought  in  a  State  where  one  of  the  defend- 
ants or  one  of  the  plaintiffs  is  a  citizen.  This 
would  be  true  If  there  were  but  one  plaintiff 
or  one  defendant.  But  the  Statute  makes  no 
provision  in  terms  for  the  case  of  two  defend- 
ants or  two  plaintiffs  who  are  citizens  of  dif- 
ferent States.  In  the  present  case,  there  being 
two  plaintiffs,  citizens  of  different  States,  there 
does  not  seem  to  be  in  the  language  of  the 
Statute  any  provision  that  both  maintiffs  may 
unite  in  one  suit  in  a  State  of  which  either  of 
them  is  a  citizen. 

It  may  be  conceded  that  the  question  thus 
presented,  if  merely  a  naked  one  of  construc- 
tion of  language  in  a  statute,  introduced  for 
the  first  time,  would  be  one  of  very  consider- 
able doubt.  But  there  are  other  considerations 
which  must  infiuence  our  Judement,  and  which 
solve  this  doubt  in  favor  of  the  proposition 
that  such  a  suit  cannot  be  sustained. 

The  original  Judiciary  Act  of  1789,  which 
establishedf  the  courts  of  the  United  Stakes  and 
defined  their  jurisdiction,  declared  in  reference 
to  the  circuit  courts,  in  section  one  of  Uiat  Act 
(1  Stat  78),  that  the  circuit  courts  shall  have 
original  cognizance,  concurrent  with  the  courts 
of  the  several  States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusfve  of  costs, 
the  sum  or  value  of  $500,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a 
party,  or  the  suit  is  between  a  dtiMm  of  the 
State  where  the  suit  is  brought  and  a  citizen 
of  another  State.  The  construction  of  this 
phrase,  "where  the  suit  is  between  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citi- 
zen of  another  State,"  came  before  the  supreme 
court  at  an  early  day  in  the  case  of  8irawirido$ 
T.  Omrtdm,  7  U.  S.  8  Cranch,  967  [2:  4851,  and 
0^  JiMeuv  Marshall  delivend  the  opinion  of 


the  court,  which  was  without  dLssent,  in  tho 
following  language: 

"The  court  undo&tands  these  expressioiia" 
[refenteg  to  the  words  "suit  between  a  citiaeii 
of  the  State  where  the  suit  is  brought  and  a 
citizen  of  another  State'H  "to  mean  tliat  eacL 
distinct  interest  should  be  re{»esented  by  per- 
sons all  of  whom  are  entitled  to  sue  or  mav  be 
sued  in  the  federal  courts.  That  is,  that  where 
the  interest  is  Joint  each  of  the  persons  con- 
cerned in  that  interest  must  be  competent  to 
sue,  or  liable  to  be  sued,  in  those  courts." 

This  construction  has  been  adhered  to  from 
that  day  to  this,  and  although  the  statutes  have 
modified  the  jurisdiction  of  the  court  as  re- 
gards the  amount  in  controversy  and  in  manj 
other  particulars,  the  language  construed  bj 
the  court  in  Strawbridffe  v.  Ouriiu  has  been 
found  in  all  of  them.  This  Statute,  conferrinjg 
end  defining  the  jurisdiction  of  circuit 
courts  of  the  United  States,  has  been  re-enacted 
and  recast  several  times  since  the  original  de- 
cision of  Strawbridge  v.  Curtis$.  The  first  of 
these  was  the  general  revision  of  the  statutes 
of  the  United  States,  passed  in  1874,  in  which 
the  language  of  the  Statute  of  1789  is  supposed 
to  be  reproduced  accurately.  But  an  Act  of 
March  8,  1875  (18  Stat.  470),  undertook  to  re- 
cast the  jurisdiction  of  the  circuit  courts,  and 
its  first  section,  the  important  one  in  this  con- 
nection, contains  the  same  laneuage  in  regvd 
to  the  jurisdiction  of  the  court  in  controversies 
between  citizens  of  different  States,  and  alio 
the  provision  that  no  civil  suit  shall  be  brought 
in  either  of  said  courts  by  any  original  proceas 
or  proceedinfl;  in  any  other  district  than  tliat 
whereof  he  Is  an  inhabitant  or  in  which  he 
shall  be  found  at  the  time  of  serving  process.  .«.  ^^ 
The  Stetute  remained  in  this  condition  until  ['1*1 
the  Act  of  1887,  which  we  are  now  oonsider- 
ing,  as  amended  by  the  Act  of  August  18, 1886 
(25Stat.  488). 

Durins:  this  period,  and  since  the  case  of 
Stratobndffe  v.  ChirHa,  this  jurisdictional  dansa 
has  been  frequently  construed  by  this  court, 
and  that  case  has  been  followed.  In  the  case 
of  New  OrUam  v.  Winter,  14  U.  8.  1  WheaL 
91  [4:  44J,  the  same  question  aroae,  and  waa 
decided  in  the  same  way.  In  the  case  of  £^ya> 
quehanna  d  W.  V.  E.  d  Coal  Co.  v.  BUiUk^ 
Md,  78  U.  S.  11  Wall  172  [20:179],  Mr,  JueUm 
Field,  rd^erring  to  these  decisions,  states  the  ef- 
fect of  them  in  the  following  language: 

"In  other  words,  if  there  are  several  oo- 
pltintifEs,  the  intention  of  the  Act  Ib  that  each 
plaintiff  must  be  competent  to  sue.  and  if  there 
are  several  co^efendants.  each  defendant  must 
be  liable  to  be  sued,  or  the  jurisdiction  cannot 
be  entertained." 

The  question  was  very  fully  considered  in 
the  case  of  The  Setting  JiaMne  Oompamee,  85 
U.  S.  18  Wall  558  fSl:  914],  where  the  same 
proposition  is  stated  in  almost  identical  lan- 
And  in  the  case  of  Pentnsuiar  Iron 
\ny  V.  8Unu,  181  U.  S.  681  [80:1080],  the 
justice  reviews  all  these  cases  and  reaf- 
firms the  doctrine  as  applicable  to  cases  arising 
under  the  Act  of  1875. 

The  Statute  which  we  are  now  construing 
leaves  out  the  provision  that  if  the  party  has 
the  diverse  dtlsenahip  leqoired  by  tbe  Statuta 
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be  m^  be  sued  fn  aiiT  district  wbere  be  may 
be  found  at  tbe  time  on  tbe  service  of  process. 
Tbe  omissioD  of  these  words,  and  the  locrease 
of  the  amoont  fai  controversj  necessary  to  the 
Jurisdiction  of  tbe  circuit  court,  sod  the  repeal 
of  so  much  of  the  former  Act  as  allowed  plain- 
tiAs  to  remoTe  causes  from  the  state  courts  to 
those  of  the  United  States,  and  many  other 
features  of  the  new  Statute,  show  the  purpose 
of  tbe  Legislature  to  restrict  rather  than  to  en- 
larse  the  jurisdiction  of  the  circuit  courts, 
wldle,  at  this  same  time,  a  suit  is  permitted  to 
be  brought  in  any  district  where  either  plaintifl 
or  defendant  resides. 

We  do  not  think,  in  the  light  of  this  Ions- 
continued  construction  of  the  Statute  by  this 
court  during  a  period  of  nearly  a  hundred 
years,  in  which,  thou^  the  Statute  has  been 
tbe  sublect  of  renewed  legislative  considera- 
tion ana  of  many  changes,  itbas  always  retsined 
the  language  which  was  construed  In  the  case 
of  6irthebrtd(fe  ▼.  Ourtim,  that  we  are  at  liber^ 
togire  that  language  a  new  meaning,  when  ft 
Is  used  in  reference  to  the  same  subject  matter. 
It  is  not  resdily  to  be  conceived  that  the  Con- 
mas  of  the  United  States,  in  a  Statute  mainly 
designed  for  tbe  purpose  of  restriction  tbe 
Jurisdiction  of  the  circuit  courts  of  tbe  United 
otate^  using  language  which  has  been  con- 
strued In  a  uniform  manner  for  over  ninety 
years  by  this  court,  intended  that  that  language 
should  be  given  a  construction  which  would 
enlaige  the  Jurisdiction  of  those  courts,  and 
which  woula  be  directly  contrary  to  that  here- 
tofore placed  upon  it  by  this  court. 

Thsm  ean$iaeration»  r€quir§ih$  q/kmance 
^  the  Judgment  ^  HU  Oircuii  (hwri^  mtd  Hit 
90  ofdtnd. 


SAMUEL  D.  DATI8,  Appt., 

e. 

H.  O.  BBASON,  Sheriff  of  Ohktoa  Oouir 
TT,  Idaho  Tbrbitobt. 

CBee&  a  Beporter*s  ed. 8SS4I8.) 

Jurisdiction  <iff  Idaho  court^Mormom,  a$  wton 
^habea$  corpuo—gvmtioHi  osMminabUh-big- 
amy  and  potygamf-^oonstittUional  provision 
^-punitite  power  of  the  gotemment^-power 
ef  Territorial  LegiMaturee  to  preecribe  ouali- 
featione  of  wtereSiatuUe  if  Idaho  forbid- 
ding bigamiete  or  polggamitti  to  tote— Ad  cf 
March  MM,  188M. 

1.  Tbe  IMstriot  Coort  of  the  Territory  of  Idaho 
hM  jurlidlotkm  of  the  offense  ohanred  in  an  to- 
dlotment  for  a  oonsplracy  by  defeodaot  and 
oibeis  to  pervert  and  obetniot  tbe  tawi  of  tbe 
Territory  by  unlawfully  procuring  themMlves  to 
be  reslsceffed  as  voters,  while  members  of  ttie 
Mormon  Obiuroh. 


I.  If  It  had  iorltdlotloo,  this  court  oannot  look 
Into  any  alleged  errors  In  the  mlioics  on  the  trial 
of  tbe  defendant.  Tbe  writ  of  habeas  oorpns 
oanoot  be  turned  into  a  writ  of  error  to  review 
the  action  of  thatoourt;  nor  can  this  oourt  tn- 
Qutre  whether  the  evidence  established  the  facta 
aUeged,  that  the  defendant  was  a  member  of  the 
Mormon  Church,  which  taught  its  members  to 
oommlt  the  crimes  of  Higamy  and  polygamy  as 
duties. 

a.  On  this  hearing,  tMs  oourt  can  only  consider 
whether,  such  ailegacions  being  taken  as  true* 
an  offense  was  committed  of  which  the  territorial 
oourt  had  Juiisdlctioo  to  tn^  the  defendant. 

4  Bigamy  and  polygamy  are  crimes  by  the  laws 
of  all  olvillsed  and  Ohristian  eouirtries,  and  the 
Hist  Amendment  to  the  ConsUtotlon  that  Ooo* 
gress  shall  make  no  biw  respeoting  the  establish- 
ment of  religion,  or  forbidding  the  free  ezeroise 
thereof,  cannot  be  Invoked  as  a  protection  agalnsS 
legislation  for  their  punishment 

8u  The  punitive  power  of  tbe  government  for  acta 
recognised  by  the  general  consent  of  the  Ohris- 
tian world  In  modem  times  as  proper  matters  for 
prohibitory  leglstaitlon  oannot  be  suspended  la 
order  that  tbe  tenets  of  a  religions  sect  enoourw 
sglng  crime  may  be  oarrled  out  without  bin* 


S.  Territorial  LegWatnres  have  tbe  power  to 
scribe  any  reasopsble  qnsltHoaHons  of  voters 
and  for  holding  ottce,  not  Inconsistent  with  the 
Umltatloos  of  the  United  States  Statutes. 

7.  The  Statutes  of  Idaho  Territory*  foitlddlnff 
bigsmlsta  or  polygamMs  to  vote,  and  reqnlrinff 
an  oath  by  the  voter  that  be  Is  not  a  ssember  oC 
an  order  that  teaohea  the  oommlsBlon  of  those 
crimes,  are  valid. 

a  The  Statute  of  Congress  of  March  fl,lSSI,ta 
reference  to  bigamy,  does  not  rsstrlot  the  legis- 
lation of  the  Territories  over  ktadred  offenses,  or 
overthe  means  for  their  asoertalnmeot  and  pre- 
vention. 

[Ko.  1261.] 

Argued  Dec  9, 10, 1889.    Decided  FA.  8, 1890. 

APPEAL  from  a  Judsfment  of  the  Third  Judi- 
cial District  Court  of  the  Territory  of  Idaho, 
deddinff  that  suiBdent  cause  was  not  shown 
for  the  discharge  of  the  defendant,  Samuel  D. 
Davis,  upon  a  writ  of  habeas  corpus,  who  bad 
been  convicted  and  imprisoned  for  an  unlaw- 
ful conspiragr,  and  ordering  him  to  be  ro> 
manded  to  the  custody  d  tSe  sberill.  Af* 
firmed* 

Btatament  bylfr.  JueHee  n^ldt 
In  April.  1880,  the  appellant,  Samuel  D. 
Davis,  was  indicted  in  the  District  Court  of  tbe 
Third  Judidsl  District  of  the  Territory  of 
Idaho,  fn  the  County  of  Oneida,  in  connection 
with  divers  persons  named,  and  divers  other 
persons  whose  names  were  unknown  to  the 
grand  Jury,  for  a  oonspirscy  to  unlawfully  per^ 
vert  and  obetruct  the  Que  sdministration  of  the 
laws  of  the  Territory  in  this,  that  they  would 


Hon.— jlstaeivarlaMa;:fCata  dsoMoas?  rsmosal 
ei  eamm,  where  denied,  see  noU  to  Ovfl  BIgbta 
Ouss^  Bk.  S7,  p.  88S. 

Am toSitriedtoUon  cf  U.S.  Owgreme OmrU where 
/•dsrol  9MSrtioii  orlssi,  ondioMrv  ors  drawn  <n  9USS- 
Mom  sCoMsi,  Irsoty  er  Coll•e<(1ltiof^  see  noCct  to 
Martin  v.  Huntar,  Bk.  i.  p.  ST;  Matthews  v.  Zane, 
Bk.  S.  pw  SM,  and  WUllams  V.  Horrta.  Bk.  S,  p.  in. 

Aeio  jmrWdktkm  of  U.  8.  Bupreme  Oomi  to  de* 
tUmreeUUe  iMs  sold,  and  Is 

IttU.  8. 


fioCsi  to  Hart  V.  Lamphlre,  Bk.  7,  p.  sni  and  to  Ooss- 
merdal  Bank  v.  Buckingham,  Bk.  IS,  p.  ISS. 

^  Co  wHm  kdhaos  eorpvt  may  Invs,  and  waen  MoC; 
and  from  what  courts,  ofid  by  what  SwUm:  whai 
may  he  inqueted  into  by  wrtt  of«— see  note  to  U.  8.  v. 
Hamilton,  Bk.  Up.  ISO. 

Am  to  What  aneetione  may  be  eonetdered  en  Mo^soi 
eorpMs,  see  note  to  Mr  ports  OuiU  Bk.  S7,  p.  MB. 

Am  to  mmpenelon  of  writ  of  hoibem  sonwis,  see  twts 
to  Lother  V.  Borden,  Bk.  Uk  p.  SSL 

<t7 
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unlawfully  procure  themselyes  to  be  admitted 
to  reffistratioQ  as  electors  of  said  County  of 
Oneida  for  the  general  election  then  next  to 
occur  in  that  county,  when  they  were  not  en- 
titled to  be  admitted  to  such  re^tration,  by 
appearing  before  the  respective  registrars  of 
the  election  precincts  in  which  the^  resided, 
and  taking  the  oath  prescribed  by  the  Statute 
of  the  State,  in  substance  as  follows:  "I  do 
swear  (or  affirm)  that  I  am  a  male  citizen  of  the 
United  States  of  the  age  of  twenty-one  years 
(or  will  be  on  the  6th  day  of  November,  1888); 
and  that  I  have  (or  will  have)  actually  resided 
in  this  Territory  four  months  and  in  this  county 
for  thirty  days  next  preceding  the  day  of  the 
next  ensuing  election;  that  I  have  never  been 
convicted  ox  treason,  felony  or  bribery;  and 
that  I  am  not  registered  or  entitled  to  vote  at 
any  other  place  in  this  Territory;  and  I  do 
further  swear  that  I  am  not  a  bigamist  or  po- 
lygamist;  that  I  am  not  a  member  of  any  order, 
organization  or  association  which  teaches,  ad- 
vises, counsels  or  encourages  its  members, 
devotees  or  any  other  person  to  commit  the 
crime  of  bigamy  or  polygamy,  or  any  other 
crime  defined  by  law  as  a  duty  arising  or  re- 
:Bulting  from  membership  in  such  order,  organ- 
ization or  association,  or  which  practices  big- 
juny,  polygamy  or  plural  or  celestial  marriage 
as  a  doctrinal  right  of  such  organization;  that 
I  do  not  and  wiu  not,  publicly  or  privately,  or 
in  any  manner  whatever,  teach,  advise,  counsel 
or  encourage  any  person  to  commit  the  crime 
of  bigamv  or  polygamy,  or  any  other  crime  de- 
fined bv  law,  either  as  a  religious  duty  or  other- 
wise; that  I  do  reeard  the  Constitution  of  the 
United  States  and  the  laws  thereof  and  the 
laws  of  this  Territory,  as  interpreted  bv  the 
courts,  as  the  supreme  laws  of  the  land,  the 
teachings  of  any  order,  or^janization  or  associa- 
tion to  the  contrary  notwithstanding,  so  help 
me  God,"  when,  in  truth,  each  of  the  defeno- 
ants  waa  a  member  of  an  order,  organization 
and  association,  namely,  the  Church  of  Jesus 
[335]  Christ  of  Latter-Dav  Saints,  commonly  known 
aa  the  Mormon  CJhurch,  which  they  knew 
taught,  advised,  counseled  and  encouraged  its 
members  and  devotees  to  commit  the  crimes  of 
bigamy  and  polygamy  as  duties  arising  and  re- 
siuting  from  membership  in  said  order,  organ- 
ization and  association,  and  which  order,  or- 
ganization and  association,  as  they  all  faiew, 
practiced  bigamy  and  polygamy  and  plural  and 
celestial  marriage  as  doctrinal  rights  of  said 
organization;  and  that  ii  pursuance  of  said 
conspiracy  the  said  defendants  went  before  Uie 
registrars  of  different  precincts  of  the  county 
(which  are  designated)  and  took  and  had  ad- 
ministered to  tiiem  respectively  the  oath  afore- 
said. 

The  defendants  demurred  to  the  indictment^ 
and  the  demurrer  being  overruled  they  pleaded 
separately  not  guilty.  On  the  trial  which  fol- 
lowed on  thel2tb  of  September,  1889,  the  Jury 
found  the  defendant  Samuel  D.  Davis  guflty  aa 
charged  in  the  indictment  The  defendant 
was  thereupon  sentenced  to  pay  a  fine  oi  $600, 
and  in  default  of  its  payment  to  be  confined  in 
the  county  Jail  of  Oneida  County  for  a  term 
not  exceeding  250  days,  and  was  remanded  to 
the  custody  of  the  sheriff  until  the  judgment 
should  be  satisfied. 
Soon  afterwards,  on  the  same  day,  the  d*> 
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fendant  applied  to  the  court  before  which  the 
trial  was  bad,  and  obtained  a  writ  of  hab^ 
corpus,  alleging  that  he  wss  imprisoned  and 
restrained  of  his  liberty  by  the  sheriff  oi  the 
county;  that  his  imprisonment  was  by  virtue 
of  his  conviction  and  the  Judgment  mentioned 
and  the  warrant  issued  thereon;  that  such  im- 
prisonment was  Oieffal;  and  that  such  Ul^^ality 
consisted  in  this:  (ll  that  the  facts  in  the  in- 
dictment and  record  did  not  coniftituteapoblic 
offense,  and  the  acts  charged  were  not  duninal 
or  punishable  under  any  statute  or  law  of  the 
Territory;  and  (2)  that  so  much  of  the  Statute 
of  the  Territory  which  provides  that  no  person 
is  entitled  to  register  or  vote  at  any  efe<^tk>o 
who  is  "a  member  of  any  order,  organization 
or  association  which  teaches,  advises,  counsels 
or  encourages  its  members,  devotees  or  any 
other  person  to  commit  the  crime  of  bigamy  or 
polygamy,  or  any  other  crime  defined  by  law, 
as  a  duty  arising  or  resulting  from  member- 
ship in  such  order,  organization  or  association, 
or  which  practices  bigamy  or  polygamy  or  pJu- 
ral  or  celestial  marriage  as  a  doctrinal  rite  of 
such  organization,"  h  a  "law  respecting  an  ea- 
tablishment  of  religion,"  in  violation  of  the 
First  Amendment  of  the  Constitution,  and  void. 
The  court  ordered  the  writ  to  issue,  directed 
to  the  sheriff,  returnable  before  it,  at  three 
o'clock  in  the  sftemoon  of  that  day,  command- 
ing the  sheriff  to  have  the  body  of  the  defend- 
ant before  the  court  at  the  hour  destgnatad, 
with  the  time  and  cause  of  bis  imprisMiment, 
and  to  do  and  receive  what  should  then  be  con- 
sidered concerning  him.  On  the  return  of  the 
writ,  the  sheriff  produced  the  body  of  the  de- 
fendant and  also  the  warrant  of  commitment 
under  which  he  wss  held,  and  the  record  of  the 
case  showing  his  conviction  for  the  ooBSj^bacr 
mentioned  and  the  Judgment  thereon.  To  tUa 
return,  the  defendant,fi3mittingthe  fiictsstated 
therein,  excepted  to  their  insumdenc^  to  Jiv- 
ti^  his  detention.  The  court,  holding  that 
sufficient  cause  wss  not  shown  for  the  dia- 
charse  of  the  defendant,  ordered  him  to  be  re- 
manded to  the  custody  of  the  sherilL  From 
this  Judgment  the  defendant  appealed  to  thia 
court     (Rev.  Stat  §  1909.) 


Mem$.  Franklin  S.  RIehards,  Ji 
miah  M.  Wilaon  and  /Samud  SMlabarfftr, 
for  appellant: 

The  power  of  Congress  to  pass  a  statute  un- 
der which  a  prisoner  is  hela  in  custody  may 
be  inquired  into  under  a  writ  of  habeas  cor- 
pus. 

Ni0l9m'$  (km,  181  U.  8.  188  (82:  120); 
lU  Cay,  127  U.  S.  769  (82:  281);  JSr  parU  Sie- 
bM,  100  U.  8.  876,  877(25:  719);  Be  8iww.V» 
U.  8.  274  (80:  658);  JSr  porU  Lmng,  85  U.  8. 
18  Wall.  168  (21:  872). 

The  Idaho  Statute  disftandiiiing  and  di»> 
qualifying  dtinns  from  holding  office  becaoae 
of  membership  in  the  Mormon  Church  is  un- 
constitutional and  void,  becaoae  it  prt^ibits 
the  free  exercise  of  religion. 

Constitution,  art  1,  Amendnaenta;  BeynM^ 
Oam,  96  U.  S.  164  (25:  240);  2  Kent,  Com.  ^i 
Cooley,  Torts,  88;  1  Jefferson's  Works,  45: 8 
Writings  of  Washington.  568;  Boofrd  ef  Bdm- 
eatum  v.  Min^,  28  Ohio  St.  211;  Atty-Oem. 
T.  Deinfit.  68  Midi.  218;  Qeorgto  Const  1777, 
art  56;  Maryland  Dedaratien  of  RIgbta,  1776. 

Its  V.K 
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art  88;  MftmicbuMtti  Declaration  of  Rlghta 
1780,  art  8;  New  Jeney  CoDit  1776.  art  18; 
North  Oarolina  Cooat.  1776,  art.  84;  K.  Y. 
Cooat  1777,  art.  88;  New  Hampabire  Bill  of 
Righta  1784,  art  6 ;  PeDOflylTania  Dedara- 
ik>n  of  RighU  1776,  art  11;  Virginia  BiU 
of  RigbU  1776,  ft  16;  1  Tucker's  Blackatone, 
Appendix,  286,  887;  8  Tucker's  Blackstone, 
Appendix,  4,  6,  10;  2  8to^,  Const  gg  1876, 
1879;  Cooley,  Const  Um.  M^,  470. 

The  Idaho  Statute  folates  the  XlVth  Art- 
icle of  Amendmenta  to  the  Constitution  of  the 
United  States. 

Strauder  t.  Wat  Fa.  100  U.  a  807  (85:665); 
Bz  pare  Virginia,  100  U.  a  847  (25:  679); 
Tick  Wo  ▼.  Bapkins,  118  U.  8.  868  (80:  22Q; 
U.  8.  T.  Oruikihank,  1  Woods,  808,  02  0.  8. 
555  (28:  592);  Minor  t.  Happersett,  88  U.  8. 
21  Wall  176  (23:  681):  Hamilton's  History  of 
the  Republic  of  the  United  Butes,  toL  IIL  p. 
24;  Oumming$  ▼.  Miiiouri,  71  U.  8.  4  Wall. 
S20  (18:  856). 

**  It  cannot  be  necessary  to  say  much  fn  ref- 
utation of  the  idea  that  there  cannot  be  a 
1^^  interest  or  ownership  in  anything  which 
does  not  yield  a  pecuniary  benefit;  as,  if  the 
law  rpgafded  no  rights  but  rights  of  money 
and  yisible,  tangible  property,  of  what  nature 
are  all  rights  of  suffrage?  Ko  elector  has  a 
particular  personal  ioterest.  but  each  has  a  legal 
right,. to  be  exercised  at  his  own  discretion, 
and  it  cannot  be  taken  away  from  him." 

*  Daniel  Webster  in  Dartmouth  OoUego  Oms, 
e  Webster's  Works.  479. 

Congress,  in  legislating  for  the  Territories, 
has  no  right  to  preacribe  a  religious  test  for  the 
<|ualificatTon  of  rotera  and  for  holding  office. 

Murphy  T.  Bam$ep,  114  U.  8.  44  (29:  57). 

This  Idaho  8utute  riohitea  Article  VI.  of 
the  (Jonstitution  of  the  United  8tates  and  is 
Toid  because  Congreaa  has  exerdaed  its  power 
on  the  same  subject 

Paschal's  Annotated  Const  (8d  ed.)  g  288; 
Sr  part$  McNeil,  80  U.  8.  18  Wall.  240 
<20:  625);  Pmnsylvania  ▼.  Wheeling  Bridge, 
89  U.  8. 18 How.  480  (15:  486);  Chicago dN, 
W.  R  Go.  ▼.  Fuller,  84  U.  8.  17  Wall.  568 
<21:  714);  1  Kent,  Com.  889;  Bouetonr.  Moore, 
18  U.  8.  6  Wheat  22,  24  (6:  24). 

The  Mormon  Church  to  not  a  criminal  or- 
ganization. 

People  ▼.  Jf(tnrnafd,  16  Mich.  471;  Lanning 
▼.  (Jairpenter,  48  K.  Y.  408;  AUgOen.  ▼.  St. 
Clair  County,  11  Mich.  68;  Colder  t.  BuU,  8 
U.  8.  8  DalL  888  (1:  649);  Vanhome  ▼.  Dor- 
ranee.  2  U.  8.  2  DaU.  808.  809  (i:  898);  Oebom 
▼.  Nieholeon,  80  U.  a  18  Wall  662  (20:  695); 
Gunn  T.  Barry,  82  U.  a  16  Wall  622(21:  214); 
Loan  Ae$o.  t.  Topeka,  87  U.  8.  20  WaU.  668 
<B2:  462). 

Mr,  H.  W*  BaUth,  for  appellee: 

Tha  right  to  Tote  may  be  granted,  abridged 
or  taken  away  by  the  state  government  in  its 
discretion,  except  so  far  aa  it  is  secured  by  the 
State  Constitution. 

Andsreon  t.  Baktr,  28  Md.  681,  Brightly's 
Lead.  Caa.  on  Electiona,  27;  Blair  t.  MdaAy, 
41  Ma  68.  Brlgbtly'a  Lead.  Caa.  on  Elections, 
90;  Minora.  SappormU,  88  U.  a 21  Wait  177 
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of  Dartmoutb  OoUete  t.  Wood- 
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(22.-68]);  Paine,  £lections.  gft  2,  22,  UiMur 
\y  T.  Ramtey,  114  U.  8.  48  (29:  67);  Ous  ^ 
98  17.  a  166  (25:  250);  Woeley  ▼. 

"atkine  (Idaho)  22  Pac.  Rep.  106;  InnU  ▼. 
BoUon  adaho)  17  Pac.  Rep.  264;  Cooley, 
Torts.  88;  8pear,  Religion  and  8tate,  817. 

Thto  Law  of  Idaho  doea  not  yiolate  the 
Fourteenth  Amendment  to  the  Constitution. 

Minor  ▼.  Hdppereett,  88  U.  8.  21  WaU.  177 
(22:681);  Mvrpity  ▼.  Ramsey,  114  U.  8.  46 
(29:57);  Claweonr.  U.  6,  114 U.  8. 477(29: 179); 
Blain  ▼.  Bailey,  25  Ind.  165. 

To  repeal  a  statute  by  implication  there 
must  be  such  a  poaitiTe  repugnancy  between 
the  provisions  of  the  new  law  and  the  old  that 
they  cannot  stand  together  or  be  consistently 
reconciled. 

Wood  T.  it:  A  41  U.  a  16  PM.  842  (10:  987) 
McCool  T.  Smith,  66  U.  8. 1  Black,  459(17: 218) 
Furmanr,  Niehol,  76  U.  8. 8  Wall.  44(19: 870) 
Clay  County  t.  Savinge  Society,  104  U.  8.  579 
(26:  856);  Et  parte  Crow  Dog,  109  U.  8.  566 
(27:  1080);  Chew  Ueongy.  U.  &  112  U.  8.  586 
(28:  770):  Bed  Bock  ▼.  Honry,  116  U.  8.  596 
(27:  251). 

The  question  presented  by  this  case  to  very 
materially  different  from  that  passed  on  br 
this  court  in  Cumminge  t.  Missouri,  71  U.  8. 
4  WaQ.  277  a8:  856);  Ar  parte  Garland,  71 
U.  8.  4WaIL  888  (18:  866),  9xA  Piercer.  Car- 
dcadan,  88  U.  8. 16  Wall  284  (21:  276). 

Mr.  Justice  Field  deUTered  the  opinkm  of 
the  court: 

On  this  appeal  our  only  inquiry  to  whether 
the  District  6oxai  of  the  Territory  had  Joria- 
diction  ^  the  offense  charged  in  the  indictment 
of  whicn  the  defendant  waa  found  guilty.  It 
it  had  Jurisdiction,  we  can  go  no  farther.  Wa 
cannot  look  into  any  all^wi  errors  in  its  ml- 
ings  on  the  trial  of  the  defendant  The  writ  ci 
habeas  corpus  cannot  be  tamed  into  a  writ  of 
error  to  review  the  action  of  that  court  Nor 
can  we  inquire  whether  the  eridence  eatabUahed 
the  fact  alleged,  that  the  defendant  was  a  mem- 
ber of  an  order  or  organization  known  aa  tha 
Mormon  Church,  called  the  Church  of  Jeaua 
Christ  of  Latter  Day  Saints,  or  the  fact  that 
the  order  or  organization  taught  and  counseled 
its  members  and  devotees  to  commit  the  Crimea 
of  bigamy  and  polygamy  as  duties  arising  from 
mem^  ership  therein.  (5n  thia  hearing  we  can 
onK  consider  whether,  theae  allegations  beinff 
taken  as  true,  an  offenaa  waa  committed  w 
which  the  territorial  court  had  JuriadictioQ  to 
try  the  defendant  And  on  this  point  there  can 
be  no  serious  discussion  or  difference  of  opin- 
ion. Bigamy  and  polygamy  are  Crimea  by  the 
laws  of  all  civilized  and  Christian  countriea. 
They  are  crimes  by  the  laws  of  the  United 
States,  and  they  are  Crimea  by  tha  towa  of 
Idaho.  Tbey  tend  to  destroy  the  purity  of  the 
marriage  relation,  to  disturb  the  peace  ci  fam- 
iliea,  to  degrade  woman  and  to  debase  man. 
Few  Crimea  are  more  pemidoua  to  the  beat  in- 
terests of  society  and  receive  more  general  or 
more  deserved  punishment  To  extend  ex- 
emption from  punishment  for  such  crimes 
would  be  to  ahock  the  moral  Judgment  of  the 
community.  To  call  their  advocacy  a  tenet 
of  religion  ia  to  offend  the  commoo  aenae  of 
numkind.    If  th^  are  Crimea,  ikm  to  teach. 
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ftdvise  and  cotmsel  their  practice  Is  to  aid  in 
their  commiasioo,  and  sujo  teaching  and  coun- 
ieling  are  tbemselyes  criminal  and  proper  sub- 
jects of  punishment,  as  aiding  and  abetting 
crime  are  In  all  other  casea. 

The  term  "religion"  has  ^fe^^nce  to  one's 
yiews  of  his  relations  to  his  Cieatbi,  and  to  the 
obligations  they  impose  of  reverence  for  his 
being  and  character,  and  of  obedience  to  his 
will.  It  is  often  confounded  with  the  etUtus 
or  form  of  worship  of  a  particular  sect,  but  is 
distinguishable  from  the  latter.  The  First 
Amendment  to  the  Constitution,  in  declaring 
that  Congress  shall  make  no  law  resjpecting  the 
establishment  of  religion,  or  forbidding  the  free 
exercise  thereof,  was  intended  to  allow  eyeiy- 
one  under  the  Jurisdiction  of  the  United  States 
to  entertain  such  notions  respecting  his  relations 
to  his  Maker  and  the  duties  they  impose  as  may 
be  approved  by  his  Judgment  and  conscience, 
and  to  exhibit  his  sentiments  In  such  form  of 
worship  as  he  may  think  proper,  not  injurious 
to  the  equal  rights  of  otners,  and  to  prohibit 
legislation  for  the  support  of  any  religious 
tenets,  or  the  modes  of  worship  oi  any  sect 
The  oppressiTe  measures  adopted,  and  the 
cruelties  and  punishments  Inflicted  by  the  gor- 
emments  of  £urope  for  many  ages,  to  compel 
parties  to  conform  in  their  religious  beliefs  and 
modes  of  worship  to  the  views  of  the  most 
numerous  sect,  and  the  folly  of  attempting  in 
that  way  to  control  the  mental  operations  of 
persons  and  enforce  an  outward  conformity  to 
a  prescribed  standard,  led  to  the  adoption  of 
the  Amendment  in  question.  It  was  never  in- 
tended or  supposed  that  the  Amendment  could 
be  invoked  as  a  protection  against  legislation 
for  the  punishment  of  acts  inimical  to  the  peace, 
good  order  and  morals  of  society  With  man's 
relations  to  his  Maker  and  the  obligations  he 
may  think  they  impose,  and  the  manner  in 
which  an  expression  shall  ^  madt»  by  him  of 
his  belief  on  those  subiects,  no  interference  can 
be  permitted,  provided  always  the  laws  of  so- 
ciety, designed  to  secure  !ts  peace  and  pros- 
perity, ancTthe  morals  of  its  people,  are  not  In- 
terfered with.  However  fr^  the  exercise  of 
[343]  religion  may  be,  it  must  be  subordinate  to  the 
criminal  laws  of  the  country,  passed  with  ref- 
erence to  actions  regarded  by  i^cneral  consent 
as  properly  the  subjects  of  punitive  legislation. 
There  have  been  sects  which  denied  as  a  part 
of  their  religious  tenets  that  there  should  be  any 
marriage  tie,  and  advocated  promiscuous  in- 
tercourse of  the  sexes  as  prompted  by  the  pas- 
sions of  their  members.  And  history  discloses 
the  fact  that  the  necessity  of  human  sacrifices, 
on  special  occasions,  has  been  a  tenet  of  many 
sects.  Should  a  sect  of  either  of  these  kinds  ever 
find  its  way  into  this  country,  swift  punish- 
ment would  f  oUow  the  carrying  into  effect  of  its 
doctrines,  and  no  heed  would  be  given  to  the  pre- 
tense that,  as  religious  beliefs,  their  supporters 
could  be  protected  in  their  exercise  by  the  Con- 
stitution of  the  United  States.  Probably  never 
before  in  the  history  of  this  country  has  it  been 
seriously  contendeo  that  the  whole  punitive 
power  of  the  government,  for  acts  recognized 
Bj  the  general  consent  of  the  Christian  world 
in  modem  times  as  proper  matters  for  prohibi- 
tory legislation,  must  do  suspended  in  order 
that  the  tenets  of  a  religious  sect  encouraging 
rrlme  may  be  carried  out  without  hindrance. 
•40 


On  this  subject  the  observations  of  this  court 
through  the  late  Chief  Justice  Waite,  in  Beih 
nolde  V.  United  States,  are  pertinent  (98  U.  8. 
145,  166,  166  [25:244,  250]).  In  that  case  the 
defendant  was  Indicted  and  convicted  under 
section  5853  of  the  Revised  Statutes,  which 
declared  that  '*every  person  having  a  husband 
or  wife  living,  who  marries  another,  whether 
married  or  single,  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive 
Jurisdiction,  is  guilty  of  bigamy,  and  shall  be 

Sunished  by  a  fine  of  not  more  than  five  him- 
red  dollars,  and  by  imprisonment  for  % 
term  not  more  than  five  years."  The  case 
being  brought  here,  the  court,  after  referring 
to  a  law  passed  in  December,  1788,  by  the 
State  of  Virginia,  punishing  bigamy  and  poly- 
gamy with  death,  said  that  from  that  day  there 
never  had  been  a  time  in  any  State  of  the 
Union  when  polygamy  had  not  been  an  offense 
against  society  cognizable  by  the  civil  courts 
and  punished  wiUi  more  or  less  severity;  and 
added:  "  Marriage,  while  from  its  very  nature 
a  sacred  obligatum,  is,  nevertheless,  in  moat 
civilized  nations  a  dvil  oontraci,  and  uauall  j 
regulated  by  law.  Upon  it  society  may  be  said 
to  oe  built,  and  out  of  its  fruits  spring  social 
relations  and  social  obligations  and  duties,  with 
which  government  is  necessarily  required  to 
deal,  fi  fact,  according  as  monogamous  or 
polygamous  marriages  are  allowed,  do  we  find 
the  principles  on  which  the  government  of  the 
people,  to  a  greater  or  less  extent,  rests."  And 
referring  to  Uie  Statute  dted,  he  said:  "  It  ia 
constitutional  and  valid  as  prescribing  a  rule  of 
action  for  all  those  residing  in  the  Territories, 
and  in  places  over  which  the  United  States  have 
exclusive  control.  This  being  so,  the  only  ques- 
tion which  remains  is,  whether  those  who  make 
polygamy  a  part  of  their  religi<m  are  excepted 
uom  the  operation  of  the  Statute.  If  they  are, 
then  those  who  do  not  make  polygamy  a  part 
of  their  religious  belief  mav  be  found  ffiiiltj 
and  punidied,  whfle  those  who  do  must  oe  ac- 
quitted and  go  free.  This  would  be  introducing 
a  new  element  into  criminal  law.  Laws  are 
made  for  the  government  of  actions,  and  whfle 
thev  cannot  interfere  with  mere  religioua  belief 
and  opinions,  they  mav  with  practices.  Sup- 
pose one  believed  that  human  sacrifices  were  a 
necessaiy  part  of  religious  worship,  would  It 
be  seriously  contended  that  the  civil  govern- 
ment  under  which  he  lived  could  not  interfere 
to  prevent  a  sacrifice?  Or,  if  a  wife  religious- 
ly believed  it  was  her  duty  to  bum  herself  upon 
the  funeral  pile  of  her  d^  husband,  would  it 
be  beyond  the  power  of  the  civil  government 
to  prevent  her  carrying  her  belief  into  practicet 
So  here,  as  a  law  of  the  organization  of  society 
under  the  exclusive  donnnion  of  the  United 
States,  it  is  provided  that  plur^  marriacee 
shall  not  be  allowed.    Can  a  man  excuse  hia 

Gractices  to  the  contrary  because  of  his  re- 
gions beliefT  To  permit  this  would  be  to 
make  the  professed  doctrines  of  religious  belief 
superior  to  the  law  of  the  land,  and  in  effect 
to  permit  every  citizen  to  become  a  law  unto 
himself,  (government  could  exist  only  in  name 
under  such  circumstances."  And  In  Mutfik^ 
V.  Rammtf,  114  U.  S.  16,  45  [29:47,  57],  re- 
ferring  to  the  Act  of  Congress  excluding  polyg- 
amists  and  bigamists  from  voting  or  boldinf 
(^ce,  the  coun,  speaking  by  Mr.  JuiHce  Mat* 
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thewt,  nid:  "Certainly  no  legltUtion  can  be 
•apposed  more  wholesome  and  necessary  In  the 
[S45]  founding  of  a  free,  self-governing  common- 
wealth, fit  to  take  rank  as  one  of  the  co-ordinate 
States  of  the  Union,  than  thai  which  seeks  to 
establish  it  on  the  basis  of  the  idea  of  the  fami- 
ly, as  consistinff  in  and  springing  from  the 
onion  for  life  ox  one  man  and  one  woman  in 
the  holy  estate  of  matrim<my— the  sore  founda- 
tion of  all  that  Is  stable  ana  noble  in  our  civil* 
ization ;  the  beet  guaranty  of  that  reverent 
morality  which  is  the  source  of  all  beneficent 
progress  in  social  and  political  improvement 
And  to  this  end  no  means  are  more  directly 
and  immediately  suitable  than  those  provided 
by  this  Act.  which  endeavors  to  withdraw  all 
political  influence  from  those  who  are  praotlcal- 
Ij  hostile  to  its  altainment." 

It  is  assumed  by  counsd  of  tD«  petitioner 
that,  because  no  mode  of  worship  can  be  estab- 
Usbed  or  religious  tenets  enforoea  In  this  conn- 
tiy,  therefore  any  form  of  wor^ip  ma^  be  fol- 
lowed and  any  tenets,  however  ae^tructlve  of 
society,  may  be  held  and  advocateo,  if  asserted 
to  be  a  part  of  the  religioiis  doctrines  of  those 
•dvocaung  and  practklng  them.  But  nothing 
is  further  from  the  truth.  Whilst  legislation 
for  the  establishment  of  a  religion  is  forbidden, 
and  its  free  exercise  permitted,  it  does  not  fol- 
low that  everything  which  may  be  so  called 
can  be  tolerated.  Crime  Is  not  the  less  odious 
because  sanctioned  by  what  any  particular  sect 
may  designate  as  religion. 

It  only  remains  to  refer  to  the  laws  which 
antboiised  the  Legislature  of  the  Territory  of 
Idaho  to  prescribe  the  qualifications  of  voters 
and  the  oath  they  were  required  to  take.  The 
Revised  SUtutes  provide  that  'Hhe  legislative 
power  of  eveiy  Terrltoiy  shall  exteiM  to  all 
rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States.  But  no  law  shall  be  passed  interfering 
vrlth  the  primarr  disposal  of  the  soQ;  no  tax 
shall  be  Imposed  upon  the  property  of  the  Unit- 
ed States:  nor  shall  the  lands  or  other  property 
of  nonresidents  be  taxed  higher  than  the  tsAds 
or  other  property  of  resiaents."  (Rev.  Stat 
1 1861.) 

Under  this  general  authority  it  would  seem 
that  the  Territorial  Legislature  was  authorized 
to  prescribe  any  qualifications  for  voters  cal- 
eolated  to  secure  obedience  to  iu  laws.  But, 
in  addition  to  the  above  law,  section  18S0  of 
[846]  ^0  Revised  Slatutes  provides  that  "every  male 
dtiien  above  the  ace  of  twenty-one,  including 
persons  who  have  Mgally  declared  their  inten 
tion  to  become  citizens  in  any  Territory  here- 
after organized,  and  who  are  actual  residenU 
of  such  Territory  at  the  time  of  the  organiza- 
tion thereof,  shall  be  entitled  to  vote  at  the  first 
election  In  such  Territory,  and  to  hc^  any  of- 
fice therein;  subject,  nevertheless,  to  the  lim- 
itations specified  in  the  next  section,^  namely, 
that  at  all  elections  in  any  Territory  subse- 
quently organized  by  Congress,  as  well  as  at 
all  elections  In  Territories  already  organized, 
the  qualifications  of  voters  and  for  holding  of- 
fice shall  be  such  as  may  be  prescribed  by  the 
Legislative  Assembly  of  eadi  Territonr,  sub- 
jba,  nevertheless,  to  the  following  restrictions: 

first  That  the  right  of  suffrage  and  of  hold- 
ing ofllce  shall  be  exercised  only  by  citizens  of 
the  United  States  above  the  age  of  twenty-one 
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or  persons  above  that  age  who  have  declared 
thdr  Intention  to  become  such  citizens; 

Second.  That  the  elective  franchise  or  the 
right  of  holding  ofQce  shall  not  be  denied  to 
any  citizen  on  account  of  race,  color  or  previ- 
ous condition  of  servitude; 

Third.  That  no  soldier  or  sailor  or  other  per- 
son in  the  army  or  navy,  or  attached  to  troops 
in  the  service  of  the  United  States,  shall  be  al- 
lowed to  vote  unless  he  has  made  his  perma- 
nent domidl  in  the  Terrltoiy  for  six  months; 
and. 

Fourth.  That  no  person  belonging  to  the 
army  or  navy  shall  be  elected  to  or  hold  a  dvil 
office  or  appointment  in  the  Territory. 

These  limitations  are  the  only  ones  placed 
upon  the  authority  of  Territorial  Legislatures 
against  granting  the  right  of  suffrage  or  of  hold- 
ing office.  They  have  the  power,  therefore,  to 
prescribe  anv  reasonaUa  qualifications  of  voters 
and  for  holding  office  not  inconsistent  with  the 
above  limitations.  In  oar  Judgment,  section 
801  of  the  Revised  SUtutesof  Idaho  Territory, 
which  provides  that  "no  person  under  guar- 
dianship, ncn  eampoi  mtnii$  or  insane,  nor  any 
person  convicted  of  treason,  felony  or  bribery 
m  this  Territory,  or  in  any  other  State  or  Ter- 
ritory in  the  Union,  unless  restored  to  dvil 
ri^ts!  nor  any  perscm  who  is  a  bigamist  or  po- 
lygamist,  or  who  toadies,  advises,  oounsels  or 
encourages  any  person  or  persons  to  become 
bigamists  or  polygamists,  or  to  commit  any 
other  crime  definra  by  law,  or  to  enter  into 
what  Is  k]K>wn  as  plural  or  celestial  marriage, 
or  who  Is  a  memlm'  of  any  order,  organization 
or  association  which  teaches,  advises,  counsels 
or  encourages  its  members  or  devotees  or  any 
other  persons  to  commit  the  crime  of  Mgamy 
or  pol  vgamy,  or  any  other  crime  defined  by 
law.  either  as  a  rite  or  ceremony  of  such  order, 
orranization  or  association,  or  otherwise,  is  per- 
mitted to  vote  at  any  election,  or  to  bold  any 
position  or  office  of  honor,  trust  or  profit  with- 
in this  Territory,"  is  not  opjm  to  any  constitu- 
tional or  legal  objection.  With  the  exception 
of  persons  under  guardianship  or  of  unsound 
mind.  It  simply  excludes  from  the  privilege  of 
voting,  or  of  holding  any  office  of  honor,  trust 
or  profit,  those  who  nave  been  convicted  of  cer- 
tain offenses,  and  those  who  advocate  a  practi- 
cal resistance  to  the  laws  of  the  Territory  and 
lustify  and  approve  the  commission  of  crimes 
forbidden  bj  it  The  second  subdivision  of 
section  604  of  the  Revised  Statutes  of  Idaho, 
requiring  every  person  desiring  to  have  liis 
name  registerea  as  a  voter  to  take  an  oath  that 
he  does  not  lidong  to  an  order  that  advises  a 
di&regard  of  the  criminal  law  of  the  Territory, 
is  not  open  to  any  valid  leffal  objeotioo  to  which 
our  attention  has  been  called. 

The  podtion  that  Congress  has,  by  its  Stat* 
ute,  covered  the  whole  subiect  of  punitive  leg- 
islation against  bigamy  ana  polygamy,  leaving 
nothing  for  territorial  action  on  the  subject, 
does  not  impress  us  as  entitled  to  much  wdgbt 
The  Statute  of  Congress  of  March  82,  1888, 
amending  a  previoas  section  of  the  Revised 
Statutes  m  reference  to  bigamy,  declares  "that 
no  polygamist,  blgamlat  or  any  person  co- 
habiting with  more  than  one  woman,  and  no 
wonoan  cohabiting  vHth  any  of  the  persona  do> 
acrib»l  as  aforeaiSd  in  this  section,  to  any  Ter 
ritory  ^  other  place  over  whkh  the  united 
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States  hATe  ezdntiye  JurisdictloD,  shall  be  en- 
litied  to  To(e  at  any  election  held  in  any  sach 
Territoiy  or  other  place*  or  be  eligible  for  elec- 
tion or  appointment  to  or  be  entitled  to  hold 
any  office  or  place  of  public  trust,  honor  or  emol- 
ument in,  under  or  for  any  such  Territory  or 
place,  or  under  the  United  States."  (23  Stat. 
81.) 

This  is  a  general  law  applicable  to  all  Terri- 
tories and  other  places  under  the  exclusive  Ju- 
risdiction of  the  United  States.  It  does  not 
purport  to  restrict  the  legislation  of  the  Terri- 
tories oyer  kindred  offenses  or  orer  the  meant 
for  their  ascertainment  and  prevention.  The 
cases  in  which  the  legislation  of  Congress  will 
supersede  the  legislation  of  a  State  or  Territory, 
without  specific  provisions  to  that  effect,  are 
those  in  wnich  the  same  matter  is  the  subject 
of  legislation  by  both.  There  the  action  of 
Ck>ngre88  may  well  be  considered  as  covering 
the  entire  around.  But  here  there  is  nothing 
of  this  kind.  The  Act  of  Congress  does  not 
touch  upon  teaching,  advising  and  counseling 
the  practice  of  bigamy  and  polygamy,  that  is, 
upon  aiding  and  abetUnff  in  the  commission  of 
those  crimes,  nor  upon  the  mode  adopted,  by 
means  d  the  oath  required  for  re^stration,  to 
prevent  persons  from  being  enaUed  by  their 
votes  to  defeat  the  criminallaws  of  the  coim* 

toy. 
Th$JildffmetU  if  th$  court  bdow  U  thmtfcrt 

affirmed. 

Kois.— The  Constitutions  of  several  States, 
ia  providing  for  religious  freedom,  have  de- 
clared exprasly  that  such  freedom  shall  not  be 
toBstruea  to  excuse  acts  of  licentiousness,  or  to 
Justify  practices  inconsiBtent  with  the  peaor 
and  safetv  of  the  State.  Thus,  the  ConstItut«sia 
of  New  York  of  1777  provides  as  follows:  "T\|^ 
free  exercise  and  enjo^rment  of  religious  pro- 
fession and  worship,  without  discrimination  or 
preference,  shall  forever  hereafter  be  allowed, 
within  this  State,  to  all  mankind:  Provided, 
That  the  liberty  of  conscience,  hereby  granted, 
shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  Justify  practices  inconsistent 
with  thepeace  or  safe^  of  this  State."  (Art 
XXXYIlL)  The  same  declaration  is  repeated 
in  the  Constitution  of  1821  (art  VII.  g  8),  and 
in  that  of  1846  (art  L  %  8),  except  that  for  the 
words  '*  hereby  granted,"  the  words  "  hereby^ 
secured"  are  suntituted.  The  Constitutions 
of  California,  Colorado,  Connecticut,  Florida, 
Georgia,  Illinois,  Maryland,  Minnesota,  Missis- 
sippi, Missouri,  l^evada  and  South  Carolina 
contain  a  similar  dedaration. 


Distria  qf  CMumHa,  a8Uiis-^"8tate$  of  tk§ 
Union**  in  French  Treaty  of  185S  include 
that  Diitriet^right  of  Frenchmen  to  inherit^ 
conetruction  of  treaUee—Att  ef  March  Sp 
JSS7. 

1.  Gitlaensof  FranoeoantakalandtatbeDlBMeS 
of  Colnmbia  bj  deeoent  from  dtlaens  of  tko 
United  States. 

S.  The  tieaty  power  of  the  United  States  extends 
to  all  proper  subjects  of  negotiation  betweeu  oar 
government  and  the  governments  o€  other  m^ 

UODB, 

9,  During  the  oontlnnanoe  of  tbeTree^  of  ISM 
between  Franoe  and  this  oounlry,  ottiaefis  of 
Fraaoe  ooold  take  property  In  the  DIstrlotof 
Columbia  by  Inheritance  fromottlsens  of  tbs 
United  States. 


OSORGB  LOX7I8  DOMINIQUE  ANTOINE 
DB  OEOFROY  bt  al.,  Appte., 

e. 

B.  FRANCIS  RIGG8  vt  au 

0toe  8.  0.  Beporter*s  ed.  VS-inj 

W^rench  citieene  can  take  l>$  deeoent  land  in  Die" 
trial  ef  (MufMa—treatm  po^m  nf  U.  &— 
Treaty  ef  18O0  bekeeen  ^noe  mnd  U.  A— 


,^^Mtie  eometruetUtn 
note  to  U.  8.  V. 


642 


and  openMoni^ 
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L  According  to  the  definition  of  writers  on 
eral  law,  the  District  of  Columbia,  being  a 
arate  politioal  community,  is  a  State. 

ft.  By  the  words  **8tates  of  the  Union**  In  tte 
Treaty  between  the  United  States  and  fiance, 
concluded  February  28, 18S8,  is  meant  aU  pdUtloal 
oonununlties  exercising  legislative  powers  in  tbm 
country,  not  only  the  United  States,  but  also  tiis 
Territories  and  the  Distriot  of  Cotambla. 

C  By  that  Treaty  tiie  dissbiU^  of  FreoehmeB 
from  alienage  In  disposmg  and  Inheriting  prop- 
erty,  real  and  personal.  Is  removed. 

r.  Treaties  should  be  liberally  construed,  so  as  to 
carry  out  the  apparent  inteotloo  of  the  parties 
to  secure  equality  andredprootty  between  them. 

a.  In  the  Aet  of  Maroh  9,1867,  there  is  a  plain  IB^ 
plication  that  property  In  the  Distriot  of  Oohtn* 
biaandin  the  Territories  may  be  acquired  by 
aliens  by  Inheritance  under  existing  laws. 

[Na  1481.] 

Buhmitted  Deo.  iS,  1889.    Decided  Feb.  S,  2890. 

A  PFBAL  from  a  decree  of  the  Supreme 
Dl  Court  of  the  District  of  Columbia  sustain^ 
ing  a  demurrer  and  dismissing  an  action  for 
the  sale  of  real  estate  of  an  intestate,  situata 
ki  the  District  of  Columbia,  and  a  division  d 
the  proceeds  among  bis  heixt,  dtixena  of  FraoosL 
Beoereed. 

Statement  bj  Mr.  Juetiee  FUldx 
On  the  19th  day  of  January,  1S88,  T.  Law* 
rason  Riggs.  a  citizen  of  the  United  States  and 
a  resident  of  the  District  of  Columbia,  died  at 
Washington,  intestate,  seised  in  fee  of  real 
estate  <»  great  value  in  the  District.  Tha 
oomplsinants  are  citizens  and  residents  of 
Firanoe  and  nephews  of  the  deceased.  On  the 
12th  of  March,  1872,  the  sister  of  the  deceased, 
then  named  Kate  S.  lUggs,  intermarried  with 
Louis  de  Geofroy,  of  franco.  She  was  at  the 
time  a  resident  of  the  District  of  Columbia  and 
a  citizen  of  the  United  States.  He  was  then 
and  always  has  been  a  citizen  of  France.  Tha 
complainuits  are  the  children  of  this  marriage, 
and  are  inlants  now  residing  with  their  father 
In  France.  One  of  them  was  bom  July  14, 
1878,  at  Ptokin,  in  China,  whilst  his  father  was 
the  Frendi  minister  plenipotentiary  to  that 
countiT,  and  was  there  only  as  such  minlstec 
The  other  was  bom  October  18, 1876,  at  Cannes, 
in  France.  Their  mother,  who  waa  a  slstet 
of  all  the  defendants  exc^t  Medora.  wife  of 
the  defendant  B.  Francis  RIggs,  died  F^bruai  j 
7, 1881.  The  deceased.  T.  Lawrasoo  lUggk,  [»5t] 
left  one  biothar,  B.  Franck  RIggs,  and  threa 
sisteia,  Alice  K  Biggi,  J&oa  XT  Biggs  and 

1MU.S. 
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CecQUi  Howard,  •onriviog  bliii«  bat  bo  de- 
•cendanUof  anj  deceased  oroUier  or  deceated 
sister,  except  the  complaiiiaQU. 

The  defendanta.  with  the  ezceptioD  of  Cecilia 
Howard,  are,  and  alwajra  ba?e  been,  dtizeos 
cf  the  United  States  and  resldeQU  off  the  Dis- 
trict of  Columbia.  Cecilia  Howard,  in  1867, 
intermarried  with  Henry  Howard,  a  British 
subject,  and  since  thai  &me  has  resided  with 
him  io  Kngland. 

The  rad  proper^  described  In  ths  bill  of 
complaint  cannot  be  dirlded  without  actual  loss 
«Dd  inliUT,  and  the  interest  of  the  complain- 
ants, n  tbij  have  any,  as  well  as  of  the  de- 
fendants, in  the  property  would  be  promoted 
by  its  sale  and  a  oiTision  of  the  proceeds. 

To  the  bill  of  oonq)laint  setting  up  these 
facts  and  praying  a  sale  of  the  premises  de- 
acribed  and  a  di^sion  of  the  proceeds  among 
the  parties  to  the  suit  according  to  their 


specuTe  rights  and  interests,  the  defendants 
diemurred,  on  the  ground  that  the  complainants 
were  incapable  of  inheridDg  from  their  uncle 
any  interest  in  the  real  estate.  The  Supreme 
Court  of  the  District  of  Columbia  sustained 
4he  demurrer  and  dismissed  the  bill  From 
Ibe  decree  the  case  Is  brought  to  this  court  on 
appeal 

Mr.  J«  Hobla^  Aahion»  for  appel- 
lants: 

Aliens,  at  the  date  of  tha  Treaty  of  Febru- 
ary 28. 1868,  were  permitted  to  take  and  bold 
an  indefeasible  title,  in  fee,  to  real  esUte  in 
the  District  of  Columbia. 

Van  Nm  w,  OmU,  88  U.  8. 18  Pet  298  (10: 
168):  Mar9M  wTWaMnffi&n  FirH  Nat.  Bank, 
81  U.  S.  809  (28:  486);  1  Dmej,  Laws  of  Md. 
168;  Buchanan  t.  Deahan,  1  Harr.  AG.  291; 
Chirac  w.  Ohirae,  16  U.  8.  2  Wheat  269  (4: 
386);  Sprati  ▼.  Biratt,  26  U.  8.  1  Pet  848  (7: 
171).  29  U.  8.  4Pet  898(7:  897). 

All  international  treaties  are  to  be  equitably, 
and  not  technically,  construed. 

Phillimore.  Int  Law,  chap.  8,  n.  79;  8hank$ 
▼.  2>ufmi(,  28  U.  8.  8  PM.  249  (7:  666);  U.  A 
▼.  Arrtdondo.  81  U.  8.  6  Pet  710  (8:  664); 
Hau0n9Uin  t.  L^nham,  100  U.  8.  487  (25: 
829);  Tht  Ohcetaw  NaU&n  t.  XT.  8.  119  U.  a 
28  (80:  816);  Fiti/tfaM  r.  Bunter,  11  U.  a  7 
Cranch,  «A  (8:  461). 

The  Treaty  indudea  and  applies  to  the  Dis- 
trict of  Columbia. 

Jo9i  T.  Joti,  1  Mackey  (D.  C.)  487;  Btpbwrn 
T.  £UMy.  6  U.  S.  2  Ciranch,  462  (2:  88^;  Bi 
Bniant,  Deady,  lia 

Treatiea  are  to  be  interpreted  according  to 
Ibe  law  of  natlona. 

I>rummond*$  Oam,2  Knapp,  P.  0.  Rep.  296. 

The  intention  of  the  law-maker  constitutes 
the  law,  and  what  is  implied  in  a  sutute  is  as 
much  part  of  It  as  what  is  expressed. 

U.  3.  T.  Babdii,  66  U.  a  1  BUck,  61  (m 
96);  IndianapoU9  d  8i.  L.  R  Oa.v.  fforti,  98 
U.  S.  801  (28:  901);  Hatt  t.  Union  Piac  R. 
Co.  99  U.  S.  60  0»:  428);  Oaie$  y.  Montoom^ 
€ry  HrH  Sai.  Bk.  100  U.  8.  244  (26:  582); 
PottmoMer-Gon.  ▼.  Barip.  26  U.  8.  12  Wheat 
148  (6:  582):  Munn  t.  imnois,  94  U.  8.  184 
<24:  87);  King  w.  CameU,  106  U.  a  896  (27: 
60):  Murdoek  ▼.  Memphi$,  87  U.  8.  20  Wall 
617  (22:  487);  U.  8.  t.  T^nen,  78  U.  a  11 
Wall  88  (20:  158);  BarM  t.  King,  12  Mass. 

188  U.  8. 


546;  U.  &  ▼.  irVMifian,  44  U.  8.  8  How.  566, 
(11:728.) 

Mr.  John  Baldaa*  for  appellees: 

The  Conventioo  between  the  United  Statea 
and  France  of  1800  expired  Iqr  its  own  limita- 
tion eight  years  afterwards. 

Chirac  t.  Chirac,  15  U.  8.  8  Wheat  272, 
277(4:  287.  288);  Corneal  ▼.  Banki,  22  U.  8. 
10  Wheat  182,  189  (6:  297,  299);  Buchanan  w. 
Dcihon,  1  Harr.  A  Q.  290, 291. 

Neither  the  District  of  Columbia,  nor  a 
Territory  of  the  United  Htates,  falls  within 
the  definition  of  a  State,  as  that  term  is  em- 
ployed in  tha  Constitution,  or  In  the  Acts  of 
Congress. 

^jpbum  T.  EUceg,  6  U.  a  2  Cranch,  445 
(2:882):  Corporation  of  New  Orieanc  v.  Winter, 
14  U.  8.  1  Wheat  94  (4:  45);  Bameg  t.  BaUi- 
more,  78  U.  8.  6  Wall  287  (18:  827). 

This  District  was  not  embraced  In  the  words 
"States  of  the  American  UnioD,"  as  used  in 
the  Conrention  concluded  between  the  United 
States  and  the  Swiss  Confederation,  on  Novem- 
ber 25,  1850. 

Joei  ▼.  Joet,  1  Mackey  (D.  C.)  487. 

Whether  the  United  States  couki  by  treaty 
alter  the  rules  of  inheritance  within  the  sevcnu 
States  of  the  Union  was  considered  a  questioo 
of  great  magnitude  for  some  years  alter  the 
conclusion  of  the  Consular  Convention  of 
1858. 

Frederiekwn  t.  Louieiama^^Xi.  a  28  How. 
448  (16:  578). 

The  Treaty  Is  exprenly  limited  to  the  Statea 
of  the  Union  whose  laws  permit  it 

Preeoet  t.  Oreneaum,  60  U.  a  19  How.  7 
a6:  574). 

Two  clauses  cannot  be  Inverted,  for  the  por- 
poee  of  creating  a.meaning  for  them. 

Doe  ▼.  ConmSinc  78  U.  8.  6  Wall  458  0»i 
869). 

By  the  common  law,  as  the  same  was  trans- 
planted into  Marvlaod.  the  alien  was  excluded 
from  the  acquisiUoa  or  laud  by  descent 

Buchanan  ▼.  Detkon,  1  Harr.  A  O.  889; 
Qi^ery.  Smith.  22  Md.  247. 

Th^  Act  of  Maryland  of  December  19, 1791» 
does  not  remove  the  disability,  arising  from 
common-law  principles,  of  an  alien  to  Inherit 
lands  lying  m  this  District  from  a  citizen 
thereof. 

Bpratt  ▼.  Opratt,  26  U.  8. 1  Pet  848(7:  171), 
29  U.  a  4  Pet  896  (7:  897);  Joei  v.  Joet,  1 
Mackey  (D.  C.)  498. 

A  later  statute  whidi  doea  not  expressly  re- 
peal previous  legislation  upon  the  subject  does 
not  supersede  such  legislation  unless  the  new 
statute  embraces  the  entire  field  covered  by  the 
former,  or  manifests  a  plain  intention  to  fur- 
nish a  new  and  exclusive  ^yste..^  upon  the  sub- 

U.8.  V.  Tgnen,l%J}.  8.  11  Wall  98  (20: 
154);  Hendereon*e  Tobacco,  78  U.  8.  11  Wall. 
657  (20:  287);  Murdoek  v.  Memphie,  87  U.  a 
20  Wall  617  (22:  488);  King  T.  OomeO,  106 
0.  a  896  (27:  60);  Bed  Bock  v.  Benrg.  106  U. 
8.  601,  602  (27:  258);  Cook  Countg  v.  U.  K 
Nat.  Bank,  107  U.  8.  451  (27:  589);  Pitna  v. 
BneUr,  107  U.  8.  588  (27:  428). 

Repeals  by  implication  are  not  to  be  favored. 

Arthmr  v.  Homer,  96  U.  8.  140  (24:  812); 
SxparUCrom  Dog,  109  U.  8.  570  (27:  1085); 
Chew  Beong  ?.  U.  iSL  112  U.  a  549,  560  (28: 
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778,  774);  V,  8,  ▼.  LangsUm,  118  U.  8.  893 
(30: 186);  Chicaoo,  M,d8t.  P.  B,  Co.  v.  U.  A. 
127  0.  8.  409  (i2:  182). 

Even  iD  penal  enactments,  the  intention  of 
the  Legislature  is  to  be  collected  from  the 
words  they  employ. 

TJ,  8,  V.  Wiltberger,  18  U.  8.  8  Wheat  95  (5: 
42);  Tfie  EmUy  and  Caroline,  22  U.  8.  9  Wheat. 
888  (6:  117);  Amsriean  Fur  Co.  t.  U.  8.  27 
U.  8.  2  Pet  887  (7:  458);  U.  8.  t.  Morris,  89 
U.  8. 14  Pet.  476  (10:  648);  U.  8.  t.  BdrtweU. 
78  U.  8.  6  Wall.  896  (18:  882). 

No  statute  is  to  be  construed  as  altering  the 
common  law,  further  than  its  words  im- 
port. 

8lUiw  ▼.  8i.  .LniU  Nat.  Bank,  101  U.  8.  565 
(25:  894);  MeCM  t.  Smith,  66  U.  8. 1  Black, 
470  (17:  221);  U.  8  w.  Herron,  87  XT.  8.  20 
Wall.  268  (22:  279);  McOrtery  y.  Somirvitte, 
22  U.  8.  9  Wheat.  854  (6:  109);  Ogden  t.  Saun- 
den,  25  U.  8.  12  Wheat  885  (6:  648). 

A  lien  upon  land  is  a  Tested  right  of  prop- 
erty, which  no  subsequent  law  of  the  State 
can  defeat  or  destroj. 

Qunn  y.  Barry,  fS^  U.  8.  16  Wall.  622  (21: 
214);  Royal  Im.  Co.  t.  8Un9on,  108  U.  8.  80 
(26:  477). 

What  is  an  acquisition  by  inheritance,  as 
distinguished  from  an  acquisition  by  puicbaie, 
must  depend  upon  the  local  law. 

Joti  y.  Joti,  1  Mackey  (D.  C.)  491;  BamitB 
V.  Caeey,  11  U.  8.  7  Cranch,  464  (8:  406); 
BrcwH  y.  MctryUind,  25  U.  8.  12  Wheat  488 
(6:  685):  Morgan  y.  Louieiana,  118  U.  8.  464 
(80:  241). 

The  duty  of  the  Judicial  Department  la  to 
execute  the  law,  not  to  make  it 

Doe  y.  Ooneidins,  78  U.  8.  6  Wall.  480  (18: 
876);  dpratt  y.  SjpraU,  29  U.  8.  4  Pet  408  (7: 
902).  ^ 

Mr.  Justice  Field  dellyeiea  the  opinion  of 
the  court: 

The  complainants  are  both  citizens  of  France. 
The  fact  that  one  of  them  was  bom  in  Pekin, 
China,  does  not  change  his  citizenship.  His 
father  was  a  Frenchman,  and  by  the  law  <A 
France  a  child  of  a  Frenchman,  though  bom 
in  a  foreign  countiy,  retains  the  dtizenship  of 
his  father.  In  this  case,  also,  his  father  was 
engaged,  at  the  time  of  the  son's  birth,  in  the 
diplomatic  seryice  of  France,  being  its  minister 
plenipotentiary  to  China,  and  by  public  law 
the  children  ox  ambassadors  and  ministers  ac- 
credited  to  another  country  retain  the  dtizen- 
ship of  their  father. 

The  question  presented  for  solution,  there- 
fore, is  whether  the  complainants,  being  citizens 
and  residents  of  France,  inherit  an  interest  in 
the  real  estate  in  the  District  of  Columbia  of 
which  their  unde,  a  dtizen  of  the  United  States 
and  a  resident  of  the  District,  died  seised.  In 
more  general  terms  the  question  is,  Can  dtizens 
of  France  take  land  in  the  District  of  Columbia 
by  descent  from  dtizens  of  the  United  States? 

The  complainants  contend  that  they  inherit 
an  estate  in  the  property  described,  by  force  of 
the  stipulation  of  article  YII.  of  the  Conyen- 
tion  between  the  United  Staten  and  France, 
concluded  February  28, 1868.  and  the  proyisions 
of  the  Act  of  Congress  of  March  8,  1887,  to 
restrict  theownenhip  of  real  estate  in  the  Ter- 
ritories to  Ajnerican  dtizena.    Before  oooalder- 
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inff  the  effect  of  this  article  and  of  the  Act  of 
1887.  a  brief  reference  will  be  had  to  the  laws  rojuci 
of  Maryland  in  force  on  the  27th  of  February,  [•••J 
1801,  which  were  on  that  day  declared  by  Act 
of  Congress  to  be  in  force  in  the  District  of 
Columbia.  The  language  of  the  Act  is  "that 
Uie  laws  of  the  State  of  Maryland  ae  they  now 
eriit  shall  be  and  continue  in  force  in  that  part 
of  the  said  District  whidi  was  ceded  by  thai 
State  to  the  United  States,  and  by  them  ac- 
cepted."   (2  Stat  108.) 

A  part  of  these  laws  was  the  common  law, 
and  two  Acts  of  Maryland,  one  passed  in 
March,  1780,  "to  declare  and  asctttain  the 
priyileges  of  the  subjects  of  France"  within 
that  State;  the  other,  passed  December  19, 1791, 
to  ratify  her  cession  to  the  United  States,  en- 
titled "An  Act  Concerning  the  Territory  of 
Columbia  and  the  City  of  Washington."  The 
common  law,  unmodified  by  statute  or  treaty, 
would  haye  ezduded  aliens  from  inheriting 
lands  in  the  United  States  from  a  dtizen  thereot 
Its  doctrine  is  Uiat  aliens  haye  no  inheritable 
blood  through  which  a  title  can  be  transferred 
by  operation  of  law.  The  Act  of  Mairland 
or  ITOO  modified  that  laW^  so  far  as  to  allow  a 
subject  of  France  who  had  settled  in  that  State, 
and  giyen  assurances  of  allegiance  and  attach- 
ment to  it  as  required  of  dtizens,  to  deyise  to 
French  subjects,  who  for  that  purpose  were  to 
be  deemed  dtizens  of  the  State.  (Dorsey'a 
Laws  of  Md.  168.) 

It  also  proyided  that  if  the  decedent  died  in* 
testate  his  natural  kindred,  whether  redding 
in  France  or  elsewhere,  should  inherit  his  real 
estate  in  like  manner  as  if  such  decedent  and 
his  kindred  were  citizens  of  the  United  States. 
It  had  no  bearing,  howeyer,  upon  the  inherit- 
ance of  a  subject  of  France,  except  from  a 
Frenchman  domiciled  in  the  State.  The  Act 
of  Man'land  of  December  19,  1791,  which 
proyided  in  its  sixth  section  that  any  foreigner 
miffht,  by  deed  or  will  thereafter  made,  take 
and  hold  lands  within  the  State  in  the  same 
manner  as  If  he  were  a  dtizen  thereof,  and 
that  the  lands  might  be  conyeyed  by  him,  and 
transmitted  to  and  inherited  by  hU  hdrs  and 
reladons  as  if  he  and  they  were  dtizens  of  the 
State,  did  not  do  away  iHth  the  disability  of 
foreigners  to  take  real  property  within  that 
State  by  inheritasce  from  a  citizen  of  the  [SM] 
United  States.  Itwassohddineffectin^^roM 
y.  dpratt,  96  U.  8.  1  P^t  848  [7:  171],  and 
29  U.  8.  4  Pet  898  [7:  897]. 

On  the  80th  of  September,  1800,  a  Conyentioo 
of  Peace,  Commerce  and  Nayigation  was 
concluded  between  France  and  the  United  * 
States,  the  7th  artide  of  which  proyided  that 
"the  dtizens  and  inhabitanta  of  the  United 
States  shall  be  at  liberty  to  dispose  by  testa- 
ment, donation  or  otherwise,  oi  their  goods* 
moyable  and  immoyable,  holden  in  the  temtory 
of  the  French  Republic  in  Europe,  and  tlie 
dtizens  of  the  French  Republic  shall  haye  the 
same  liberty  iHth  regard  to  goods,  moyable 
and  immoyable,  holden  in  the  territory  of  the 
United  States,  In  f ayor  of  such  persons  as  they  ' 
shall  think  proper.  The  dtizens  and  inhabi- 
tants of  dther  of  the  two  countries,  who  shall 
be  hdrs  of  goods,  moyable  or  iminoyable.  in 
the  other,  shall  be  able  to  succeed  ab  inteHato, 
without  being  obliged  to  obtain  letters  of  nat- 
uralization, m  iHthout  haying  the  effect  of 
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Uilf  pfOTifloD  contested  or  impeded  under  anj 
pcelwct  whAteTer."    (8  Slat.  Idd.) 

Tbif  article,  bj  its  terms,  suspended,  during 
the  eodslence  of  the  Treaty,  the  provisions  ox 
the  common  law  of  Maryland  and  of  the  Stat- 
utes of  that  State  of  1780  and  of  1791,  so  far 
MM  thej  prevented  citizens  of  France  from  tak- 
ing bj  inheritance  from  citizens  of  the  United 
States,  property,  real  or  peisonal,  situated 
therein. 

That  the  treaty  power  of  the  United  States 
extends  to  all  proper  subjects  of  negotiation 
between  our  government  and  the  governments 
of  other  nations,  is  dear.  It  is  also  clear  that 
the  protection  which  should  be  afforded  to  the 
citizens  of  <»•  country  owning  property  in 
aootber,  and  the  manner  in  which  that  property 
may  be  transfenedf  devised  or  inhented,  are 
fitting  sublects  for  such  negotiation  and  of 
reguUtion  by  mutual  ftipuUdons  between  the 
two  countries.  As  commercial  intercourse  in- 
creases between  dilEerent  countries  the  residence 
of  dtiieni  of  one  country  within  the  territory 
of  Uie  other  naturally  follows,  and  the  removal 
of  their  disability  from  alienage  to  hold,  trans- 
fer and  Inherit  property  in  sudi  cases  tends  to 
promote  amicable  relations.  Such  removal 
has  been  within  the  present  century  the  frequent 
subject  of  treaty  arrangement  The  treaty 
power,  as  expressed  in  the  Constitution,  is  in 
terms  unlimited  except  by  those  restraints 
which  are  found  in  that  inKrument  against  the 
action  of  the  government  or  of  its  departments, 
and  those  arinng  from  the  nature  of  the  gov- 
ernment itself  and  of  that  of  the  States.  It 
would  not  be  contended  that  it  extends  so  far 
as  to  authoriie  what  the  Constitution  forbids, 
or  a  change  in  the  character  of  the  government 
or  in  that  of  one  of  the  States,  or  a  cession  of 
any  portion  of  the  territory  of  the  latter, 
without  its  consent  Fbri  Lm^enwnik  IL  Ob. 
V.  Low,  114  V.  S.  626.  641  [29:  264,  270]. 
But  with  these  exceptions,  it  is  not  perodved 
that  there  is  any  limit  to  the  questioos  which 
can  be  adjusted  touching  any  matter  which  is 
properly  the  subject  of  negotiation  with  a  for- 
ein  oountnr.  trofVT.  ^lUm,  8U.  S.  SDall 
m[U  6681;  (Mrod  T.  Ohiroe,  16  U.  S.  2 
Wheat  260  [4:  284];  BaumutMin  ▼.  LMnham, 
100  U.  8.  m  C86:  82^;  DroU  aAvJbaine,  8 
^  Atty-OcD.  417;   BmpU  T.  GwkM.  6  Cal. 

Artide  TIL  of  the  Oonventkm  of  1800  was 
in  force  when  the  Act  of  Congress  adopting 
the  Laws  of  Maryland,  Felnnaiy  27, 1801,  was 
passed.  That  Law  adopted  and  continued  in 
force  the  law  of  Maryland  as  it  then  existed. 
It  did  not  adopt  the  law  of  Maryland  as  it  ex- 
isted previous  to  the  Treaty;  tor  that  would 
have  Deen  in  effect  to  repeal  the  Treaty  so  far 
as  the  District  of  Columbia  was  affected.  In 
adopting  it  as  it  thmMisted,  it  adopted  the  hiw 
vrith  its  provisions  suspended  during  the  con- 
tinuance of  the  Treaty  so  far  as  they  conflicted 
with  it— in  other  woras,  the  Treaty,  being  part 
of  the  supreme  law  of  the  land,  oontrolM  the 
atatnte  and  comm<m  law  of  Maryland  whenever 
ft  differed  from  them.  The  Treaty  expired  by 
Its  own  limitation  in  eight  years,  pursuant  to 
an  article  inserted  by  the  Senate.  (B  Stat.  102. ) 
During  its  continuance  dtizens  of  France  could 
take  tMToper^  in  the  District  of  Columbia  by 
inheritance  trom  dtizens  of  the  United  Sutes. 
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But  after  its  expiration  that  right  was  Umtted 
as  provided  by  the  statute  and  common  law  d 
Muyland,  as  adopted  by  Congress  <m  the  27th 
of  February,  1801,  unm  the  Convention  be- 
tween the  United  States  and  France  was  con- 
eluded,  February  28,  1868.  The  seventh  ar- 
ticle of  that  Convention  is  as  follows! 

"In  all  the  SUtes  of  the  Union,  whose  ex- 
isting laws  permit  it,  so  long  and  to  the  sauM 
extent  as  the  said  laws  shall  remain  in  force. 
Frenchmen  shall  enjoy  the  right  of  possessing  [268] 
personal  and  real  property  ay  the  same  title 
and  in  the  same  manner  as  the  dtizens  of  the 
United  States.  They  shall  be  free  to  dispoea 
of  it  as  they  may  please,  dther  gratuitously  or 
for  value  reodved,  by  donation,  testament  or 
otherwise.  Just  as  those  dtizens  themselves; 
and  in  no  case  shall  they  be  subjected  to  taxes 
on  transfer,  inheritance,  or  any  others  different 
from  those  paid  by  the  latter,  or  to  taxes  which 
shall  not  be  equally  imposed. 

"As  to  the  States  of  the  Union  by  whose 
existing  laws  aliens  are  not  permitted  to  hold 
real  estate,  the  President  engaiffes  to  recommend 
to  them  the  passsge  of  such  laws  as  may  be 
necessary  for  the  purpose  of  conferring  this 
right 

"In  like  manner,  but  vrith  the  reservation  of 
the  ulterior  right  of  establlBhing  redprocity  in 
regard  to  pos^sdon  and  inheritance,  the  gov- 
ernment of  France  accords  to  the  dtizens  of 
the  United  States  the  same  righu  witbio  its 
territory  in  respect  to  real  and  personal  prop- 
erty, and  to  inheritance,  as  are  enpjed  there 
by  its  own  dtixens."    ao  Stat.  008.) 

This  article  is  not  happily  drawn.  It  leaves 
in  doubt  what  is  meant  by  "States  of  the 
Union."  Ordinarily  these  terms  would  be 
held  to  apply  to  those  political  communities 
exerdsing  various  attributes  of  sovereignty 
which  compose  the  United  States,  as  distin- 
guished from  the  organized  municipalities 
Known  as  Territories  and  the  District  of  Col- 
umbia. And  yet  separate  communities,  with 
an  independent  local  government,  are  often 
described  as  States,  though  the  extent  of  their 
political  sovereignty  be  limited  by  relations  to 
a  more  general  government  or  to  other  coun- 
tries. (Halleck  on  Int.  Law,  chap.  8,  ^  6, 6, 7.) 
The  term  is  used  in  general  Jurtsprudeoce  and 
by  writers  on  public  law  as  denoting  organized 
political  sodedes  with  an  established  govern- 
ment Within  this  definition  the  District  of 
Columbia,  under  the  government  of  the  United 
States,  is  as  much  a  State  as  any  of  those  politi- 
cal communities  which  compose  the  United 
Statea.  Were  there  no  other  territonr  under 
the  government  of  the  United  States,  tt  would 
not  Be  questioned  that  the  District  of  Cdum-  [269] 
bia  wotud  be  a  State  vHthin  the  meaning  of 
international  law;  and  it  is  not  perceived  that 
it  is  any  less  a  State  within  that  meaning  be- 
cause other  States  and  other  territory  are  #lso 
under  the  ssme  government  In  Bmum  ▼. 
Eai0^,  6  U.  8.  2  Cranoh,  446,  ^62  [2.m,  886], 
the  question  arose  whether  a  rendent  and  a 
dtizen  of  the  District  of  Columbia  could  sue 
a  dtizen  of  Virginia  in  the  circuit  court  of  the 
United  States.  The  court,  by  Okitf  Jutti^ 
MarUiall,  in  deciding  the  question,  conceded 
that  the  District  of  Columhia  was  a  distinct 
political  society,  and  therefore  a  State  accord- 
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ing  to  the  definition  of  writers  on  general  law; 
but  held  th«t  the  Act  of  Congress,  in  providing 
for  controyersies  between  citizens  of  different 
States  in  the  circuit  courts,  referred  to  that 
term  as  used  in  the  Constitution,  and  therefore 
to  one  of  the  States  composing  the  United 
States.  A  similar  concession,  that  the  District 
of  Columbia,  being  a  separate  political  com- 
munity, is,  in  a  certain  sense,  a  State,  is  made 
by  this  court  In  the  recent  case  of  Metropolitan 
JR.  Co.  T.  DUtriet  <if  Oolvmlna,  decided  at  the 
present  term.    182  U.  8.  1,  9  [88:  281,  286]. 

Aside  from  the  quesdon  in  which  of  these 
significatioDS  th^  terms  are  used  in  the  Cod  yen- 
tion  ofl858,  we  think  the  construction  of  ar- 
ticle Vll.  is  free  from  difficulty.  In  some 
States  aliens  were  permitted  to  hold  real  estate, 
but  not  to  take  by  inheritance.  To  this  right 
to  hold  real  estate  in  some  States  reference  is 
had  by  the  words  "permit  it"  in  the  first  clause, 
and  is  alluded  to  in  the  second  clause  as  not 
permitted  in  others.  This  will  be  manifest  if 
we  read  the  second  clause  before  the  first. 
This  construction,  as  well  observed  by  counsel, 
gives  consistency  and  harmony  to  all  the  pro- 
visions of  the  arude,  and  comports<with  its  char- 
acter as  an  agreement  intended  to  confer  recip- 
rocal rights  on  the  citizens  of  each  country 
with  respect  to  property  held  by  them  within 
the  territory  of  the  other.  To  construe  the 
first  clause  as  providing  that  Frenchmen  shall 
enjoy  the  right  of  possessing  personal  and  real 
property  by  the  same  title  and  in  the  same 
manner  as  citizens  of  the  United  States,  in 
States,  so  long  as  their  laws  permit  such  enjoy- 
ment, is  to  give  a  meaning  to  the  article  by 
[270]  which  nothing  ii  conferred  not  already  pos- 
sessed, and  leaves  no  adequate  reason  for  the 
concession  by  France  of  rights  to  citizens  of 
the  United  States,  made  in  the  third  clause. 
We  do  not  think  Uiis  construction  admissible. 
It  is  a  rule,  in  construing  treaties  as  well  as 
laws,  to  give  a  sensible  meaning  to  all  their 
provisions  if  that  be  practicable.  "The  inter- 
pretation, therefore,  am  Yattel,  "which 
would  render  a  treaty  null  and  inefficient  can- 
not be  admitted;"  and  again,  '*it  ought  to  be 
interpreted  in  such  a  manner  as  that  it  may 
have  its  effect,  and  not  prove  vain  and  nuga- 
tory." (Yattel,  Book  IL  chap.  17.)  As  we 
read  the  article  it  declares  Ihat  in  all  the  States 
of  the  Union  by  whose  laws  aliens  are  permit- 
ted to  hold  real  estate,  so  long  as  such  laws 
remain  in  force,  Frenchman  shall  enjoy  the 
right  of  possessing  personal  and  real  property 
by  the  same.title  ana  in  the  same  manner  as 
citizens  of  the  United  SUtes.  They  shall  be 
free  to  dispose  of  it  as  they  may  please— by 
donation,  testament  or  otherwise— Just  as  those 
citizens  themselves.  But  as  to  the  States  by 
whose  existing  laws  aliens  are  not  permitted  to 
hold  real  estate,  the  Treaty  engages  that  the 
President  shall  recommend  to  them  the  passage 
of  such  laws  as  may  be  necessary  for  toe  pur- 
poeS  of  conferring  thattright. 

In  determining  the  question  in  what  tense 
the  terms  "States  of  the  Union"  are  used,  it  is 
to  be  borne  in  mind  that  the  laws  of  the  Dis- 
trict and  of  some  of  the  Territories,  existing 
at  the  time  the  Convention  was  conduded  in 
1868,  allowed  aliens  to  bold  real  estate.  If, 
therefore,  these  terms  are  held  toexdode  thoae 
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political  communities,  ourffovemment  Is  placed 
in  a  veiy  inconsistent  posiuon— stipulating  that 
citizens  of  France  shall  enlov  the  right  of 
holding,  disposing  of  and  inheriting,  fii  like 
manner  as  citizens  of  the  United  States,  prop- 
erty, real  and  personal,  in  those  States  whose 
laws  permit  aliens  to  hold  real  estate;  that  ii, 
that  in  those  States  dtizensof  Ftance,  in  hold- 
ing, disposing  of  and  inheriting  property, 
shall  be  free  from  the  disability  of  alienage;  [271] 
and,  in  order  that  they  may  in  like  mannal)e 
free  from  such  disability  in  those  States  whose 
existing  laws  do  not  permit  aliens  to  hold  real 
estate,  engaging  that  the  President  shall  recom- 
mend the  passage  of  laws  conferring  that  right; 
while,  at  the  same  time,  refusing  to  dtizens  of 
France  holding  property  in  the  District  and 
in  some  of  the  Temtories,  where  the  power  of 
the  United  States  is  in  that  reraect  unlimited, 
a  like  release  from  the  disability  of  alienage, 
thus  discriminating  against  them  in  &vor  of 
dtizens  of  France  holding  property  in  States 
having  similar  legislation.  No  plausible  mo- 
tive can  be  assigned  for  such  discrimination. 
A  right  which  the  goyemment  of  the  United 
States  apparently  deares  that  citizens  of  France 
should  enjoy  in  all  the  States,  it  would  hardly 
refuse  to  them  in  the  District  embracing  its 
capital,  or  in  any  of  its  own  territorial  depend- 
endes.  By  the  last  dause  of  Hia  artide  the 
government  of  France  accords  to  the  dtizens 
of  the  United  States  the  same  righto  within  ito* 
territory  in  respect  to  real  and  personal  prop- 
erty and  to  inheritance  as  are  enloyed  there  by 
ito  own  dtizens.  There  is  no  lunitotion  as  to 
the  territory  of  France  in  which  the  right  of 
inheritonce  is  conceded.  And  it  declare  that 
this  right  is  given  in  like  manner  as  the  riffht 
is  given  by  the  government  of  the  United 
Stotes  to  dtizens  of  France.  To  insure  reci- 
procity in  the  terms  of  the  Trea^,  it  would  be 
necessary  to  hold  that  by  "Stotes  of  the  Union" 
is  meant  all  the  politicEd  communities  exercis- 
ing legislative  powers  in  the  country,  embrac- 
ing not  only  those  political  communities  which 
constitute  the  United  States,  but  also  those 
communities  which  constitute  the  political 
bodies  known  as  Territories  and  the  District  of 
Columbia.  It  is  a  general  prindple  of  con- 
struction wiUi  respect  to  treaoes  that  they  shall 
be  liberally  oonsi  rued,  so  as  to  carry  out  the 
apparent  intention  of  the  parties  to  secure 
equality  and  redprocity  between  theuL  As 
they  are  contracto  between  independent  nations, 
in  their  construction  words  are  to  be  taken  in 
their  ordinary  meaning,  as  understood  in  the 
public  law  of  nations,  and  not  in  any  artiflcal 
or  special  sense  impre^Ksed  upon  them  by  local 
law.  unless  such  restricted  sense  is  dearly  in-  [*«*1 
tenaed.  And  it  has  been  hdd  by  this  court 
that  where  a  treaty  admlto  of  two  construc- 
tions, one  restrictive  of  righto  that  may  be 
claimed  under  H  and  the  other  favorable  to 
them,  the  latter  is  to  be  preferred.  Bduensie^n 
▼.  LynJum,  100  U.  S.  487  [25:  829].  The  sUp- 
ulation  that  the  government  of  France  in  like 
manner  accords  to  the  dtizens  of  the  United 
States  the  same  righto  within  ito  territory  in 
respect  to  reil  and  personal  property  in  inneH- 
tanoe  as  are  enjoyed  there  by  ito  own  dtizens, 
indioUea  that  that  government  considered  that 
I  similar  riiAto  ware  extended  to   ito  dtizens 
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within  the  territory  of  the  United  SUtM, 
wbrntever  the  deeigiiatlon  firen  to  their  differ- 
eDtpoliiical  commuDitiee. 

We  are  therefore  of  opinion  that  thii  is  the 
meeniog  of  the  article  in  question—that  there 
MbB\\  be  redprocitT  in  respect  to  the  acquisition 
and  inberitaoce  of  property  in  one  coantir  by 
the  oitizent  of  the  other;  that  is,  in  all  political 
oommanitiet  in  the  United  States  where  legit- 
latlon  permits  aliens  to  bold  real  estate,  the 
disability  of  Frenchmen  from  alienajge  in  dia- 
posing  and  inheriting  property,  real  and  per- 
sonal, is  remored,  ami  the  same  right  of  dis- 
position and  inheritance  of  property,  in  France, 
b  accorded  to  dtisens  of  the  United  btates,  as 
is  there  enjoved  by  its  own  citizens.  This 
construction  finds  soroort  in  the  first  section 
of  the  Act  of  Marah  8, 1887.  (84  8tat.  476. 
chap.  840.)  That  section  declares  that  it  shall 
be  unlawful  for  anr  person  or  persons  not  dti* 
tens  of  the  United  States,  or  who  have  not 
declared  their  intention  to  become  dtizens,  to 
thereafter  aoouire,  hold  or  own  real  estate,  or 
any  interest  uierehi,  in  any  of  the  Territories 
of  the  United  States  or  in  the  District  of  Col- 
umbia, except  such  as  mar  be  acquired  t»y 
inheritance  or  in  good  faith  in  the  ordinary 
course  of  Justice  In  the  collection  of  debts 
Pferlously  created.  There  is  here  a  plain  im- 
pHcation  that  proper^  in  the  District  of  Col- 
ombia and  in  ttie  Territories  may  be  acquired 
by  aliens  by  inheritance  under  existing  laws; 
and  no  property  could  be  acquired  by  them  In 
the  District  t»y  inheritance  except  by  Tirtue  of 
the  law  of  MMyland  as  it  existed  when  adopted 
by  the  United  States  during  the  existence  of 
the  CouTention  of  1800  or  under  the  serenth 
article  of  the  CouTention  of  1858.  Our  con- 
dusion  Is  that  the  complainants  aro  entitled 
to  take  by  inheritance  an  interest  In  the  rest 
property  in  the  District  of  Columbia  of  which 
their  unde  died  seized.  Thsdearmtftkieauri 
bekm  wiU  Vwrtfof  b$  r^i^ened  and  tki  anm 
remandetL  wtk  dir$eti&m  to  oderruU  tki  d^ 
murrmr  ^  tAs  dtfimdctnt;  mud  U  i$m  0rd§Md> 
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prommint  in  d^grm  mmbining  M 
f«T  tsUol  •  paUni  wuk$  b§  granisd. 


L   Id  ooDstnilDff  a  patent  It  is  Deoeassir  to 
sMer  the  state  of  the  art  when  the  appUoatton  for 
itwaamada. 

S.  Hie  olaim  in  tiie  patent  No.  0S.87B.  Issued  to 
Brorx  and  Heston  Not.  S.  IMS.  for  an  ^ImproTe- 
ment  In  booti  and  shoes,**  Is  for  a  manofSctured 
article,  and  not  for  a  mode  of  producing  it :  as 
SQOh,  thers  Is  no  patentable  derloe  or  function  In 
their  shoe. 

a.  Ihere  Is  no  patentable  tnrentlontn  the  patent; 
It  Is  merelj  a  caRylng  forward  of  the  original 
Idea  of  the  Earlier  patents  on  the  tame  subject,— 
aobanfo  In  form  andarrangemeotof  theoontttt* 
nent  parts  of  the  shoe,  or  an  ImproTementln  de* 
greeonl^. 

4  Brerf  Improvement  In  an  article  *«  not  patent- 
able. The  test  Is  that  tiie  ImproTemeaS  must  bo 
the  product  of  an  orlcinal  oonceptlon. 

Si.  A  mere  oarrjlnff  forward  or  more  extended  ap» 
plication  of  an  original  Idea  a  mere  ImproTO* 
ment  In  degree    Is  not  inrentlon. 


S.  Neither  Is  it  toTeotion  to  combine  old  derlcea 
Into  a  new  article  without  producing  any  new 
mode  of  operation. 

r.  A  person,  to  be  entitled  to  a  patent^  most  bave- 
taiTonted  or  dlsoorered  some  new  and  useful  art» 
machine,  manufacture  or  composition  of  matter^ 
or  some  new  and  useful  Improfomeot  theraoft 
and  It  Is  not  enough  that  a  thlniraiMUl  be  new,  l» 
the  sense  that  In  the  shape  or  form  In  which  It  la 
produced  Itshall  not  bave  been  before  known, 
and  tiiat  It  shall  be  useful,  but  It  must  amount  to- 
an  InTsntion  or  dlscoverj. 

[No.  184.] 
Argued  Did.  10, 1889.    Deddsd  WA.  $,  1890. 

ATF^kL  tttnn.  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  in  faTor  of  plaintilts,  for  dam* 
ages  for  the  amount  of  royalty  found  due  by 
the  master  for  Infringement  of  lettersi^MUent 
No.  68,876,  Issued  to  firory  and  Heston,  Not. 
6. 1888,  foranimpioTementinbootsandBhoaa. 
Riwradm 

The  fiiets  aro  stated  In  the  opinion. 

Mr.  0#or|g»  D«  Jlay— #  for  appeOanti; 

The  practice  of  maintaining  blDs  nominally 
for  injunction  and  account,  but  really  for  tho- 
purpoee  of  compelling  paTment  of  license  f  eesL 
nas  oeen  condemned  uia  TirtoaUy  orarrulea 
by  thk  court 

Bunka  Oo.  t.  BaOiy  Ob.  78  U.  &  11  WalL 
488(90:  808);  B^i  ▼.  Lahi  Bkon  S  M.  3.  R 
Oo.  106  U.  a  8O6  0M:  881);  Btindmny.  Logtm 
8  Fish.  Pat  Cm.  Itt. 

The  right  to  pcoflts  dqwods  on  the  riglit  to- 
aninjun^ion. 

I\intit  T.  Wim^piaooa  LoJti  0. 48  W.  Oo. 
87U.  a  8  BlackL  646  07:  888):  Fm  York 
GMoranig  Oo.  ▼.  MmmpAii  Wator  Oo.  107  U.  8 
806  (87:  484);    Wt^w.  JOUoon,  88  U.  a  1 
WaU.  18  a7:  66Q. 


noU  to  Brans  t.  Bstoo,  Bk.  <  pt. 


^M  io  wiiMiiahQiiM  of  imMfitiONa.  torn  maCa  ta 
Thompson  T.Polsseller,Bk.  SI,  p.  Itt'end  to  Ooming 
T.  Burden,  Bk,  li,  p.  sn. 

^  fo  ahandonmeiit  0/ InssnMsm  ase  imSs  to 
■oek  T.  Dialogue,  Bk.  f,  p.  m. 

AMtO 


>  nets  to  Ooratng  T.  Burden.  Bk.  U,  p.  sn. 

^temdndliigprostwond  prednsc  «•  saaispot- 

t  pnlsiits  tkmnfor^-^mo  wots  to  Brans  t. 

Its  u.a 


^le 

▼.Ml 
^le 

snt* 


Bk.l«iPi.«tt. 


;aseiisSstoO*Beair 


wasn  osiigiMMnt  tnmtftn  nUndtd 

to  Oayler  t.  WOder,  Bk.  U.  p.  flOt 

SMg  SMS  /or  ¥i^rimgem€nti 

wftsn  CMr  mMC  fikn^   see  noCr 

T.  Boosseao,  Bk.  II,  p.  lUL 

/or  i^ffimQtmfni  of  paiomt:  tntilm 
nots  to  Hogg  T.  Bmerson,  Bk.  U,  pw 


-sse  «io(s  to  MaoderiUe  T.  Wetoh,  Bk. 
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The  law  does  not  recognize  a  right  of  the 
patentee  either  to  compensation  or  to  profits 
when  be  has  not  lost  anything  and  when  the 
infringer  has  not  made  aprofit. 

Rudey.  We$fcott,  180  U.  8. 159  (89:  888). 

A  court  of  equity  is  fiovemed  by  the  same 
^yidence  of  damages  as  is  a  court  of  Uiw. 

Parki  y.  Booth,  109  U.  8.  96  (96:  64);  PMp 
▼.  UTock,  84  U.  8.  17  Wall  460  (91:  679);  Tee$ 
T.  Huntingdon,  64  U.  8.  98  How.  9  (16:  470); 
Whitney  y.  Emmet t,  1  Baldw.  808. 

This  court  bas  affirmed  decrees  for  nominal 
damages, but  tbe  matter  does  not  appear  to  haye 
been  brought  to  tbe  attention  of  the  court 

Garrethon  y.  Clark,  111  U.  8.  120  (98:  871); 
Black  y.  Thorne,  111  U.  8.  122  (28:  872);  Eude 
▼.  Wescott,  180  U.  8. 162  (32:  888). 

Tbe  statute  does  not  authorize  a  recoyery  of 
«  defcndaot's  profits. 

WhMney  y.  Emmett,  1  Baldw.  808;  Hogg  y. 
Emer9on,  62  U.  8.  11  How.  687  aS:  824): 
Sewnour  y.  McOormiek,  57  U.  8.  16  How.  480 
•(14:  1024);  Boot  y.  lAke  Shore  AM.  8.  R.  Co. 
105  U.  8.  205  (26:  S81);  Tilghman  y.  Proetar, 
195n.  8.  186(81:  664). 

The  statute  was  intended  to  supply  the  ob- 
vious defect  in  equity  Jurisdiction  illustrated 
in  Livingston  y.  WoodtDorth,  56  U.  8.  16  How. 
546  (14:  800):  or  Dean  y.  Maeon,  61  U.  8.  20 
How.  198  (15:  876);  Whittemore  y.  Cutter,  1 
<}all.  478;  SiUby  y.  Foote,  61  U.  8.  20  How. 
878  (15:  958);  LittleflOd  y.  Perrp,  88  U.  8.  21 
Wall.  205  (22:  677);  BirdeaU  y.  Coolidge,  98  XJ. 
8.  64  (28:  802). 

In  the  absence  of  all  other  eyldence,  the  law 
presumes  a  nominal  damage. 

Whitney  y.  Emmett,  1  Baldw.  808;  Seymour 

T.  MeCormiek,  57  U.  8. 16  How.  480  (14: 1024); 

BirdioU  y.  Cooiidge,  08  U.  8. 64  (28:  802);  Ifew 

York  y.  Ban$(m,  64  XJ.  6.  98  How.  487  (16: 

1115). 

ifr. Frederick  H«  Betta»  for  appellees: 

The  changes  introduced  by  the  plamtiff,  ap- 
parently slight  in  themselyes,  are  yet  import- 
ant as  adapting  the  shoes  to  a  proper  fulfill- 
ment of  their  uses,  and  hence  are  properly 
-descrying  of  protection. 

EmereonY.  Howe,  8  Fed.  Rep.  897;  TreadiDeU 
T.  Parrott,  5  Blatcbf .  860,  878. 

The  grant  of  royalties  in  a  number  of  in- 
stances,  in  which  the  license  fees  were  paid,  is 
tufflcient  to  Justify  recovery  against  an  mfring- 
ing  defendant 

BurdeU  y.  DenM,  09  U.  8.  716-790  (28:  764- 
766);  Sanden  y.  Logan,  9  Fish.  Pat  Cas.  167- 
170;  Livingston  y.  Jonee,  9Fisb.  Pat  Cas.  207- 
laiO;  Judeon  y.  Bradford,  16  Pat  OflP.  Gaz. 
171-174;  Clark  y.  Wooiter,  110  U.  8.  822-826 
•(80:  802,  808). 

Mr.  Justice  Lamar  deliyered^the  opinion  of 
the  court: 

This  is  a  suit  in  equity  brought  in  tbe  Cir- 
•cuit  Court  of  the  United  States  for  the  District 
•of  Massacbusetts,  by  Alexander  F.  Eyory, 
Alonzo  Heston  and  J.  B.  Belcher  against  John 
W.  Burt  and  Fred  Packard,  composiDg  tbe 
firm  of  Burt  &  Packard,  for  the  alleged  in- 
fringement of  letters-patent  No.  50,875,  issued 
to  said  Every  and  Heston,  Noyember  6,  1866, 
for  an  "improvement  in  boots  and  shoes.** 

The  bill,  filed  December  0, 1880,  alleged  the 
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issue  of  said  letters-patent  to  tbe  plafntiffs  Ev* 
oiy  and  Heston;  the  assignment  of  a  one-fasif 
interest  therein  to  the  plaintiff  Bekber;  tbt 
granting  of  an  exclusiye  license  to  tbe  Nationsl 
Kubber  Company  to  manufacture  rubber  good* 
containing  tbe  inyention  patented;  and  the  in- 
fringement by  the  defenoantSL  which  was  said 
to  consist  in  their  bayins  made  and  sold  dioet 
and  gaiters  constructed  m  aoc(»daDoe  with  tbe 
specification  and  drawings  contained  in  letters- 
patent  No.  905,190,  granted  to  the  defendant 
Packard  June  18,  lo78,  and  also  other  shoes 
and  gaiters,  all  of  which  contained  the  inven- 
tion in  tbe  plaintiffs'  patent.  The  bill  piayed 
an  injunction,  an  accounting  and  damages. 

The  defenses  pleaded  in  the  answer  were 
non-infringement;  an  anticipation  of  the  plaiii- 
tiffs*  invention  by  certain  Englisb  pat^its  dated 
in  1856  and  i860,  respectiyely;  and  want  of 
noyelty  in  the  inyention,  because,  lon^  prior  to 
the  issue  of  plaintiffs'  patent,  one  Jfaoob  0. 
Patten  of  Philadelphia  had  manufactured  ami 
sold  sboes  constructed  on  tbe  same  plan  as  de> 
scribed  in   that  patent.    Issue  was   joined, 
proofs  were  taken,  and  on  the  8d  of  Febniirr. 
1888,  the  circuit  court  entered  a  decree  susuId- 
ing  the  plaintiffs'  patent,  and  adiudgin/;  tbit 
there  had  been  an  mf  ringement  of  it  by  the  de- 
fendants; and  aooordingly  referred  the  case  to 
a  master  for  an  account  of  profits,  and  for  tbe 
determination  of  dunagea,  if  any,  by  reasm  ol 
such  infringement    Story  y.  Suri,  15  FsfL 
Rep.  119.    October  18, 1^  the  master  filed 
his  report,  in  which  he  found  that  the  defend- 
ants had  made  and  sold  41.907  pairs  of  sboes 
which  infringed  tbe  plaintiffs'  patent,  buttbst, 
as  they  made  no  difference  in  price  betwees 
shoes  containing  the  inyention  of  tbe  pistntiib 
and  tbose  without  it,  they  therefore  made  no 
profit  from  such  infringement;  tbat  Bekber 
was  the  only  one  of  tbe  plaintifEs  who  wss  en- 
gaged in  making  or  selling  shoes,  and,  is  he 
mtuie  and  sold  less  than  1,000  shoes  coatsinisr 
tbe  inyention  in  thoipatent,  he  was  notdamsged 
by  reason  of  defendants'  infringement;  bat  tast. 
as  the  evidence  showed  that  toe  plsintifls  ksd 
an  established  royal^  of  three  cents  a  pair,  for 
shoes  made  under  that  patent,  and  bad  isMied 
licenses  and  sold  stamps  to  persons  desiring  to 
use  their  patent,  the  licensees  paying  such  rof- 
alty,  the  defendants  should  pay  the  plaintiD 
tbat  royalty  on  tbe  number  of  ahoes  made  bf 
them  containing  the  infringing  deyioe,  to  wit,    rjj 
41,907  pairs,  that  ii,  the  sum  of  three  ceotis   ^ 
pair,  or  $1,988.01.    Exceptions  were  filed  li> 
this  report,  but  they  were  oyermled  by  the 
court,  and  on  the  90th  of  January,  1886,  s  iipal 
decree  was  entered  conflrminf  it  and  asKsiof 
damages  in  the  sum  of  $1,988.01,  that  betng^ 
amount  of  the  royalty  found  due  by  tbe  msiter- 
An  appeal  from  that  decree  brings  tbe  case  here 

Tbe  material  psjrts  of  tbe  spedflcation  of  tbe 

{)1aintiffs'  patent  and  the  drawings  are  as  fol 
ows:  "  Our  said  inyention  consltts  in  a  norel 
mode  of  constructinfi^  sboes  and  gaiten* 
whereby  tbe  ordinary  emstic  goring  at  tbe  sdtf  r^ 
and  the  tedious  lacing  up  at  the  front  are  bolb  ^"^ 
dispensed  with,  while  at  the  same  time  tbetoci 
will  expand  to  recelye  the  foot,  and  fit  neitl^ 
and  closely  around  the  ankle  when  tbe  shoe  s 
on,  being  also  water-tight  to  the  extreme  top  « 
the  sboe.  .  .  .  Figure  1  represents  a  side  eio* 
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'tfioB  of  oar  Invoitlon:  Ilfr  S  m  plu  or  top 
•tow  of  th«  nmme-,  and  E1g>.  8  and  4  TcpreMot 


Smllir  letten  of  reference  In  the  (everal  flgntee 
indicate  like  parte  of  our  iDvenlioa.  A  repre- 
mdU  the  front  of  tbe  shoe,  uid  baa  attached  to 
lu  rear  edge  a,  as  ibowo,  a  gore  flap  (marked 
D).  B  repreaeuts  the  back  of  the  shoe,  and  bas 
ituehed  to  Its  front  edge  b,  as  «hown.  a  corres- 
pMiding  gore  flap  (marked  C).  Tbe  front  and 
Wk  are  wwad  together  at  those  parts  of  their 
coDtigTioiisedKesinaikeda'aiid&',  andtheflap 
C  If  Biranged  upon  the  flap  D,  bringing  their 
cttteqioodTog  eagei  e  and  d  apoti  each  other, 
wUdt  are  tben  sewed  together,  the  two  flaps 
thos  arranged  forming  a  double  extension  gore 
upon  each  lide  of  the  shoe,  which  readily  ex- 
puds  to  admit  the  foot,  aad  which  may  then 
be  folded  forward  orer  the  instep,  and  be  bo- 
cored  bj  a  buckle  or  knot  or  by  a  suitable 
iwine,  as  desired.  ...  We  do  not  claim, 
hroaoJr,  for  an  eiteosion-Kore  flap  inserted  In 
tbe  soUe  oi  gaiter  shoes,  for  this  Is  fully  cov- 
ered by  the  broad  claim  of  Samuel  Babbit's 
pateot.  iMued  March  7,  186^.  to  which  our 
patent  will  be  Mbject;  but  our  mode  of  con- 
ftnutlon  ia  an  improvement  upon  that,  and  all 
Ok  other  modes  alnce  patented.  Id  the  following 
putfcnlara,  rit:  fltM,  It  requbea  less  stock  In 
iti  ooutmctlon,  and  is  therefore  cheaper  than 
tlMW  in  which  tbe  gore  is  inserted  in  tbe  heel; 
■rannd.  it  Is  neater  In  appearance,  and,  being 
•dJnitsblB  to  the  ankle,  It  ma^  be  fitted  even 
■tuts  tliere  la  a  variation  In  the  size  of  the  dioe, 
Ihitt  rendering  it  more  available  in  tbe  con- 
Uioetlon  of  ahoee  for  sale  at  wholesale;  third, 
It  iTDids  tbe  wrinkle  In  the  bed  In  Babbit's 
<:oiiiinKtIon  of  shoes,  wblcb,  belngeipoeed  to 
tlie  friction  of  Ibe  leg  of  tbe  pantaloon,  soon 
vtsnhiloabole;  fourth,  by  giving  expansion 
'oivud  to  tbe  vamp  in  front  of  the  ankle  It 
jdnlti  of  the  more  easy,  introduction  of  the 
it]  "Mt,  sad  allows  a  neater  fit  than  is  attainable 
*>MD  lbs  gore  Is  in  the  heel  What  wedo  claim 
■soar  Invention,  andderiretosecure  by  letters- 
mo.  8.  U.S..  Book  88.  * 


patent,  la— a  shoe  when  oonstiucted  wltb  an 
eipansion-gore  flap,  O  D,  tbe  external  fold,  O, 
of  which  u  attached  to  and  in  front  of  tbe 
quarter,  B  and  tbe  Internal  fold,  D,  of  which 
H  attacbea  to  and  lu  rear  of  the  vamp,  A.  tba 
■aid  several  parts  and  pieces  being  respectively 
constructed  and  the  whole  arranged  for  use 
snbatantlally  In  the  manner  and  for  the  purpose 
•at  forth." 

In  construing  this  patent  the  court  below 
followed  the  decision  of  tbe  Circuit  Court  of 
tbe  TJnlled  Sutes  for  the  District  of  Oonnecll- 
cut  (JudM  Bhipman}  In  Bi(?ri/  v.  Cartdee,  i  Fed. 
Rep.  S43,  and  seemed  to  assume  that  no  ques- 
tion  was  presented  here  touching  Its  validity. 
After  referrlDK  to  the  fact  that  the  patent  bad 
been  held  valid  In  Evory  v.  Candte,  tupra.  tbe 
court  said:  "Its  validity  la  not  bow  assailed, 
wilessawldeconstnictlOQlsgiven  totbe claim 
and  this,  as  is  moat  usual,  is  thedlfflcult  point.*' 

The  i^gnmeDlB  of  error  are  seveo  In  num- 
ber; but  In  the  view  we  take  of  tbe  case  It  is 


the  patent  bad  been  Infringed  by  the  defend- 
ants; and  (S)  In  construing  the  pMent 

These  asJugnments  may  be  properly  consid- 
ered logetber.  In  construing  the  patent  it  will 
be  necessary  to  consider  tbe  state  of  the  art 
when  the  application  for  it  was  made.    The  ob- 

!ect  soagbt  to  be  accomplished  was  lo  maks 
m pro vements  upon  ordinary  shoes  so  that  tbey 
would  be  water  tight  and  would  exclude  dirt. 
It  Is  shown  by  the  record  that  lung  prior  to  tha 
time  when  the  application  for  the  paleot  was 
made  there  had  bran  a  number  of  efforts  made 
Id  tbe  direction  of  accomplishing  the  same  re- 
sult. As  earl^  as  18SS,  Stephen  Norris,  of 
England,  received  a  patent  there  tot  "Improvv- 
■nents  in  the  manufacture  of  boots  and  shoea 
and  other  coverlnits  for  the  hnmon  feet;"  and 
in  1860,  Norrisand  Robert  Rogers  obtained  an- 
other patent  In  England  relaliog  to  the  samo 
subject  matter,  and  intended  to  he  an  improve- 
ment upon  the  invention  in  the  prior  pateoL 
These  patents  were  broad  In  their  claims,  and 
were  Intended  lo  cover  any  device  by  which 
boots  and  shoes  could  be  made  water-tight  by  [3S4] 
means  of  tbe  cut  of  the  various  pieces  compoe- 
Ing  them.  Various  deaigos  were  adopted  snd 
used  by  the  pateolees  in  those  patents  for  the 
manu^ctured  article  to  which  tbe  patents  re- 
lated. 

In  his  speclOcatlon  to  the  patent  of  1SS8, 
Norris  says:  "Hy  improrementa  conrist  la 
adapting  to  boots,  shoes  and  other  coveringa 
for  tbe  human  feet,  gussets  of  novel  and  im- 
proved construction,  in  combioation  with  ordi- 
nary fastenings,  for  the  purpose  of  enabling 
boots,  etc..  to  tw  readily  adapted  and  secured 
to  and  detached  from  tbe  feet,  and  at  the  sama 
time  preserved  wat«r-t<ebt  at  such  ports  when 
necesssry.  Tbe  following  are  a  few  examples 
of  the  mode  of  adapting  my  said  Improvements 
"  certain  deflcrlptions  of  boots,  shoes  and  other 
__  verings  for  Ihe  human  feet.  First,  asregarda 
ladies'  boots,  I  propose  to  employ  side  gussets 
of  cloth  or  leather,  so  combined  with  elasda 
material  as  that  the  said  gussets  shall  always 
b«  preserved  flat,  instead  of  wrinkling  ot  over- 
lapp  "g,  as  heretofore.    Anotha  mode  to  to  >» 
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cure  folding  side  gussets  and  fastenings,  com- 
posed either  by  interlacing  into  two  rows  of 
hooks  stripe  of  elastic  or  eyelets.  The  openings 
for  the  giissets  I  propose  to  make  at  each  siae 
of  the  TOOt,  and  to  extend  it  from  the  top  in  an 
ornamental  direction,  either  towards  the  toe  of 
the  boot  or  the  sole  thereof,  or  towards  the 
heel.  And  as  regards  gentlemen's  boots  and 
oUier  similar  coverings.  I  propose,  in  manufac- 
turing boots  known  and  distinguished  as  Bluch- 
ers, to  form  the  side  seams  thereof,  or  close  the 
'fore'  and  'back'  parts,  somewhat  after  the 
manner  of  Wellington  boots,  so  as  to  resemble 
the  same  when  on  the  feet,  and  to  enable  Bluch* 
er  boots  to  be  more  readilv  put  on  and  taken  off 
than  heretofore,  by  employing  the  aforesaid 

gussets  in  combination  with  b^ts  of  the  above 
escripUon.  In  order  to  explain  my  said  in- 
vention as  completely  as  possible*  I  now  pro* 
ceed  to  describe  the  best  means  I  am  acquainted 
with  for  carrying  the  same  into  practical  effect, 
reference  being  had  to  the  illustrative  drawings 
hereun^n  annexed,  and  to  the  numeral  figures 
and  letters  of  reference  marked  thereon  respec- 
tively, as  follows."  Then  follows  the  descrip- 
tion of  the  drawings  relating  to  the  patent,  and, 
f855]  in  concliision,  the  specification  says:  "I  would 
remark  that  the  principal  points  to  bts  attended 
to  in  these  improvements  are  to  have  the  gus- 
sets the  proper  size,  and  to  connect  them  to  the 
front  and  )Mck  parts  of  the  boot,  or  to  the  back 
part  only  thereof,  by  sewing  and  stabbing,  or 
other  known  means,  so  that  they  may,  when 
necessary,  be  rendered  waterproof ;  and  this 
applies  more  particularly  to  men's  boots.  And 
as  regards  the  fastenings  for  securing  the  boots 
on  the  feet,  I  employ  any  of  the  known  means 
for  that  purpose."  And  again  he  says:  "I 
hereby  declare  that  I  claim  as  my  invention: 
firstly,  the  modes  above  particularly  described, 
set  forth,  and  representeid  at  figures  1,  2,  8,  4, 
10,  11,  12, 18, 18, 19,  of  sheet  1,  of  manufactur- 
ing Blucher  boots,  and  more  particularly  the 
cutting  of  the  back  part  of  such  boots  in  the 
manner  exhibited  at  figures  5,  6, 15, 16, 18,  for 
the  purpose  set  forth;  secondly,  the  inserting 
of  the  gusset  at  the  back  part  of  the  boot,  as  at 
figure  14;  and  lastly,  as  regards  the  boots  ex- 
hibited at  the  several  other  figures  of  the  draw- 
ings, I  claim  the  adapting  thereto  of  two  gus- 
sets, as  above  described." 

In  the  patent  of  1860  some  minor  changes 
were  made,  in  the  shape  of  several  of  the  parts 
composing  the  boot  or  shoe,  but  the  object  of 
the  invention  remained  the  same,  namelv,  to 
make  the  boots  and  shoes  to  which  it  related 
water-tight  and  capable  of  excluding  dirt,  etc. 
An  examination  of  the  drawings  accompany- 
ing the  applications  for  those  patents  shows 
that  several  of  their  shoes  differ  very  little,  if 
any,  in  their  essential  features  from  those  man- 
ufactured under  the  Evory  and  Heslon  patent 
The  shoes  under  the  English  patent,  as  do  those 
under  the  Evory  and  Heston  patent,  consist  of 
quarters,  the  vamp,  and  a  folding  gusset  or 

fore  fiap  uniting  the  vamp  and  the  quarters, 
t  is  contended  on  behalf  of  the  appellees,  and 
the  testimony  of  their  expert,  Mr.  Brevoort,  is 
to  the  same  effect,  that  the  material  point  of 
difference  between  their  shoe  and  the  Norris 
shoe  is,  that  in  the  latter  the  eussetor  gore  fiap 
folds  in  such  a  manner  that  it  lies  vHthin  the 
shoe  proper  next  to  the  foot,  while  in  their  shoe 
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the  gore  or  gusset  folds  outside  of  the  liioe. 
thus  rendering  their  shoe  more  comfortable  to 
the  foot  and  more  easily  worn  than  the  l^i^iih 
shoe.  But  we  do  not  think  it  can  be  safely 
averred  that  the  specifications  and  diawingi  of 
Uie  English  patents  require  the  ^re  or  goaBet 
to  be  folded  so  that  it  will  lie  maide  m  the 
vamp,  next  to  the  foot  It  is  true  that  Karris 
does  not  say  in  so  many  words  that  the  folds  of 
the  gore  will  lie  wholly  outside  of  the  shoe 

E roper;  but  neither  does  he  say  tlimt  they  shall 
e  wholl)r  within  the  shoe.  We  think  a  fair 
construction  of  Norris*  patents  leaves  the  qoes- 
tion  of  where  the  folds  of  the  gussets  of  bis 
shoes  shall  lie  within  the  discretion  of  the  mas- 
ufacturer  of  them,  who,  if  he  be  a  akillfal  mt- 
chanic,  will  be  enabled  to  so  arrange  the  gores 
or  gussets  that  they  will  acoomphah  th^^  ob- 
ject without  interfering  vdth  the  oomfoit  of 
the  wearer  of  them. 

On  the  7th  of  March,  1865,  Samuel  Babbit 
of  Kokomo,  Indiana,  obtained  a  patent  Ko. 
46,C^,  for  an  *  improvement  in  gaiter  boota.' 
In  his  specification  Babbit  says:  "The  object 
of  ttiis  mvention  is  to  dispense  with  the  uk  of 
the  ordinary  gore  or  elastic  webbing  in  the 
manufacture  of  gaiter  boots,  and  at  uie  mmt 
time  so  construct  the  shoe  as  that  the  purposes 
of  such  webbing  shaU  be  subserved.  To  tbi» 
end  the  invention  consists  in  forming  that 
part  of  the  shoe  which  covers  the  ankle  with 
an  extension  which  enlarees  the  opening  to 
such  a  degree  as  to  pennit  the  foot  to  be  leMOy 
inserted,  and  which,  after  the  shoe  is  on  (iw 
foot,  is  folded  and  buckled  or  fastened  a^uoat 
the  ankle  after  the  manner  of  a  fiap;  and  this 
shoe  is  made  without  the  formation  of  a  jotoi 
and  is  perfectly  water-tight"  Babbit's  shoe 
had  the  quarters  extended  at  the  heel  about  out 
half  the  width  of  the  shoe  at  the  ankle,  tbu^ 
enlarging  the  opening  in  the  top  of  the  ^boe 
through  which  the  foot  is  inserted  to  an  exieai 
oonmiensurate  vrith  such  extension.  Wbeu 
the  shoe  was  on  the  foot  those  elongated  quar 
ters  were  folded  against  the  side  of  the  shoe 
and  buttoned  to  it,  and  the  shoe  was  thus  ren- 
dered water-tight  clear  to  the  top. 

Another  patent.  No.  49,076,  for  the  same 
sort  of  an  invention,  was  granted  to  David 
Brown  and  William  8.  Wooton,  of  Kokomo, 
Indiana,  on  the  1st  of  August,  1866.  That  in- 
vention is  thus  described  in  the  spedficatioa: 
"The  present  invention  consists  in  attachior  [ 
to  the  &u:k  portion  of  the  boot  or  shoe  in  wbia 
a  vertical  slit  or  opening  has  been  made  a  fold- 
ing flap  or  piece  of  sufficient  size  and  shape 
that,  when  the  boot  or  shoe  is  put  on  the  foot, 
it  can  be  folded  or  passed  entirely  around  the 
instep,  and  there  fastened  by  buckling,  button- 
ing or  in  any  other  proper  manner,  said  flap 
being  connected  therewith  by  means  of  two 
wings  or  sectional  pieces,  each  fastened  by 
sewing,  or  in  any  other  suitable  way.  at  one 
edge  to  one  side  of  opening  or  dit  in  tbe  boot 
or  shoe  and  at  the  otier  to  the  inner  surface  of 
the  folding  fiap,  and  which  vrings,  when  the 
folding  fiap  has  been  buttoned,  as  describes. 
lie  and  are  held  between  it  and  the  exterior 
surface  of  the  boot  or  shoe  upper."  Tbe  id- 
vantages  claimed  for  the  Brown  and  Wocten 
patent  were  the  ease  with  which  the  shoeooold 
be  put  on  and  taken  off,  the  absence  of  ejelet 
holes  or  any  kind  of  iq)erturet  oommunicatiog 
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gjth  the  interior  of  the  shoe,  and  the  peculiar 
voctractioxi  and  arransemeDt  of  the  flap, 
Kbereby  the  counter  of  die  shoe  was  preyented 
^xun  being  broken  down. 

Such  y?a8  the  state  of  the  art  when  Evory 
kod  Heston  made  their  application  for  the  pat- 
sit  in  salt.     Let  us  now  carefully  examine 
the  Bvory  and  Heston  patent  to  see  what  pat- 
entable improvements  are  embraced  by  it.    In 
Lhe  first  pajrt  of  the  specification  it  would  seem 
that  tbey  were  seeking  a  patent  for  a  mode  of 
coostracting  a  shoe,  for  Uiey  say:  "Our  said 
Inyention  consists  in  a  noTel  mode  of  construct- 
ing shoes  and  gaiters,"  etc.    And  in  another 
part  of  their  specification  they  say:  "Our  mode 
of  construction  is  an  improvement  upon"  the 
Babbitt  patent,  eta    But  the  concluding  part 
of  their  specification  would  seem  to  negative 
the  Idea  that  they  were  claiming  a  patent  for  a 
mode  of  construction,  and  not  for  a  manufao- 
tored  article;  for  they  saj:  "What  we  do  claim 
as  our  invention  and  desue  to  secure  by  letters- 
patent  is  a  shoe  when  constructed  wiui  an  ex- 
pansion-gore fiap,"  etc.    In  the  brief  of  coun- 
sel for  appellees  it  is  conceded  that  the  patent 
is  for  a  shoe,  and  not  for  a  mode  of  construct- 
ing It.    Counsel  says,  after  quoting  the  con- 
doding  paragraph  of  the  specification:  "This 
is  a  claim  for  a  shoe  having  on  each  side  an 
expansion-gore  flap,"  etc 

We  thiuK,  therefore,  Uie  claim  In  this  case 
must  be  regarded  as  bdng  for  a  manufactured 
article,  and  not  for  a  mode  of  producing  it 
This  being  true.  It  is  diflScult  to  see  any  patent- 
able device  or  function  In  the  Every  and  Hes- 
ton shoe.    It  is  a  mere  tiggregation  of  old  parts 
with  only  such  changes  of  form  or  arrange- 
ment as  a  skillful  mechanic  could  readily  de- 
vise—the natural  outgrowth  of  the  develop- 
ment of  oiedianical  skul  as  distinguished  from 
invention.    The  changes  made  by  Evory  and 
Heston  in  the  construction  of  a  water-tight 
dioe  were  changes  of  d^ree  ohlv,  and  did  not 
involve  any  new  principle.    Their  shoe  per* 
formed  no  new  function.    In  the  construction 
of  it  the  vamp,  the  quarters  and  the  expansible 
gore  flap  were  cut  somewhat  differently,  it  is 
true,  from  like  parts  of  the  shoes  constructed 
nader  the  earlier  patents  referred  to,  but  they 
sabserve  the  same  purposes. 

It  is  wen  settled  that  not  every  improvement 
in  an  article  is  patentable.  The  test  is  that  the 
improvement  must  be  the  product  of  an  origi- 
nal conception.  Pearee  v.  MulfoTd,  102  IT.  S. 
112, 118  [2«:  93,  9^;  SUmmm  v.  Orand  Street 
€U.  R.  Go,  107  U.  a  649  [27:  5761;  Munwm  v. 
New  York  Oity,  124  U.  8.  eOl  [81:  588].  and 
mtoY  other  cases.  And  a  mere  carrving  for- 
ward  or  more  extended  application  of  an  origi- 
nal idea— a  mere  improvement  in  degree— is 
not  invention.  In  8mith  v.  NichoU,  &  U.  B. 
21  Wall  112.  118,  119  [22:  566,  5671,  Mr.  Jw- 
dee  Strong,  deliverin||p  the  opinion  of  the  court, 
laid:  "A  patentable  mvention  is  a  mental  re- 
sult. It  must  be  new  and  shown  to  be  of  prac- 
tical utility.  Everything  within  the  domain 
of  the  conception  belongs  to  him  who  conceived 
it  The  machine,  process  or  product  is  but 
its  material  reflex  and  embodiment.  A  new 
idea  may  be  ingrafted  upon  an  old  invention. 
l>e  distinct  from  the  conception  which  preceded 
it.  and  be  an  improvement.  In  such  case  it  is 
pstentable.    The  prior  patentee  o^not  use  it 
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without  the  consent  of  the  improver,  and  the 
latter  cannot  use  the  original  invention  without 
the  consent  of  Uie  former.  But  a  mere  carry- 
ing forward  or  new  or  more  extended  applica- 
tion of  the  original  thought,  a  change  only  in 
form,  proportions  or  degree,  the  sul)stitntion 
of  equivalents,  doing  substantially  the  same  [359] 
thing  in  the  same  way,  by  substantially  the 
same  means,  with  better  results,  is  not  such  in- 
vention as  will  sustain  a  patent.  These  rules 
apply  alike,  whether  what  preceded  was  cov- 
ered by  a  patent  or  rested  only  in  public  knowl- 
edge and  use.  In  neither  case  can  there  be  an 
invasion  of  such  domain  and  an  appropriation 
of  anything  found  there.  In  one  case  every- 
thing belongs  to  the  prior  patentee:  in  the 
other,  to  the  public  at  large." 

Neither  is  it  invention  to  combine  old  de- 
vices into  a  new  article  without  produci**^  any 
new  mode  of  operation.  Stimpacm  v.  WoJhman^ 
77  U.  8.  10  Wall.  117  [19:  8661;  Hedld  v.  Rice, 
104  U.  8.  787  [26:  910];  EaU  y.  MacneaU,  107 
U.  8.  90  [27:  367]. 

In  the  recent  case  of  Hill  v.  Wootter,  decided 
January  18th  of  this  year  [ante,  502].  it  is  said: 
"This  court,  however,  has  repeatedly  held  that, 
under  the  Constitution  and  the  Acts  of  Con- 
gress, a  person,  to  be  entitled  to  a  patent,  must 
have  invented  or  discovered  some  new  and  use- 
ful art,  machine,  manufacture  or  composition 
of  matter,  or  some  new  and  useful  improve- 
ment thereof,  and  that  it  is  not  enough  that  a 
thing  shall  be  new,  in  the  sense  that  in  the 
shape  or  form  in  which  it  is  produced  it  shall 
not  have  been  before  known,  and  that  it  shall 
be  useful,  but  it  must,  under  the  Constitution 
and  the  Statute,  amount  to  an  invention  or  dis- 
covery;"  citing  a  long  list  of  authorities. 

We  are  of  the  opiidon  that  the  patent  in  suit 
does  not  meet  the  requirements  of  the  rules  de- 
duced from  the  decisions  to  which  we  have  re- 
ferred. We  do  not  think  there  is  any  patenta- 
ble invention  in  it;  but,  on  the  contrary,  that 
it  is  merely  a  carrying  forward  of  the  original 
idea  of  the  earlier  patents  on  the  same  subject 
— simply  a  change  in  form  and  arrangement 
of  the  constituent  parts  of  the  shoe,  or  an  im- 
provement in  degree  only. 

Far  these  reasons  the  decree  of  the  court  beUm 
is  reverted,  with  a  direction  to  dismiss  the  bill. 


JAMES  COYNE,  Plff.  in  Err,, 

V, 

THE  UNION  PACIFIC  RAILWAY  COM- 
PANY. 

(Bee  8. 0.  Beporter's  e<L  870-374.) 

Master  and  servant—injury  to  servant  by  the 
falling  qfa  rail  while  loading — boss  hurrying 

N<y£E,—IAaMUtvof  master  to  servant 

FoUowing  are  the  principal  recent  American  de- 
cisions upon  the  subject: 

That  a  negligent  manner  of  loading  oars  is  cus- 
tomary with  railroads  is  not  an  excuse  which  will 
relieve  a  company  from  liability  to  a  servant  for 
injuries  received  in  consequenceof  such  negligence. 
Hosio  V.  Chicago,  B.  I.  Ae  P.  IL  Go.  75  Iowa,  088. 

That  a  car  by  which  abrakeman  wasUlled  while 
coupling  it  with  another  was  improperly  loaded  by 
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m&n  and  ttoearing  at  then^— failure  €f  dutif 
(m  pari  tf  hom  keeping  cutofwijf  qfeon- 
eiructian  Irain^aeaumption  (tf  riek, 

1.  One  emploTed  hj  a  nilwAj  oompaDj  «  « 
laborer  or  oonitraotion  band,  under  a  oonstruo- 
tlon  bo«  or  foreman,  cannot  recover  of  the  com* 
pany  for  injurief  receiired  by  him  throofffa  the 
neirliffence  of  hli  fellow  serranti  tn  allowing  a 
rail  to  drop  which  he  and  they  were  loading  on 
a  car,  whereby  liisleg  and  foot  were  broken  and 
cruehed. 

9,  Where  the  method  of  loading  the  rail,  by  lifting 
lit  and  walking  with  it  to  the  car,  halting,  dreasing, 
and  then  in  concert  lifting  the  raU  at  the  word  of 
command  of  the  bon  and  throwing  it  on  the  4oor 
of  a  flat  car,  is  ehown  to  be  a  proper  and  safe 
method  of  loading  the  rails,  if,  in  the  conrM  of 
■och  loading,  the  injury  totheplalntiirocflnrred, 
no  negligence  can  be  complained  of. 

a  The  facts  that  th^  boss  hurried  the  men  and 
ueed  oaths,  whereby  they  became  confused  and 
fidled  to  act  in  concert,  do  not  show  negligence 
on  his  part,  nor  excuse  their  negligence.  The  use 
uf  oaths  and  imprecations  by  the  bosslsnotan 
element  of  negiigenoe. 

k  That,  after  the  men  had  lifted  theraU  which 
produced  the  injury  and  had  carriedit  forward 
to  the  car  and  were  these  holding  it  awaiting  the 
word  of  command  firom  the  boss  to  lift  it  further 
and  throw  it  on  the  car,  the  boss  failed  to  give  the 
word  of  command  In  such  way  as  to  produce 
eoncert  of  action  In  the  men,  but^  on  the  con- 
trary, ordered  them  to  get  the  rail  on  the  car  In 
any  way  they  could,  does  not  authorise  a  re- 
covery. 


a.  The  necessity  of  keeping  the  construction  trala 
out  of  the  way  of  the  fftdght  train  was  one  of  the 
risks  of  the  employment, 

flL  Where  the  work  of  construction  and  repair 
must  be  done  in  the  intervals  between  the  run* 
ningof  regular  trains,  and  this  fact  Is  known  to 
the  employ^  who  is  employed  to  do  such  work, 
heassumesthe  risk  of  doing  It  at  the  times  at 
which  It  has  to  be  done. 

[No.  a] 

Argued  Jan,  iS,  ijf,  1890,    Decided  Mareh  3, 

1S90. 

IN  ERROR  to  the  Circuit  Oomt  of  the 
United  States  for  the  District  of  Colorado  to 
revtew  a  Judgment  in  favor  of  defendant  in 
an  action  to  reoover  damages  for  personal  in- 
juries.   Aff*.  ,i»eu. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Edtoard  L,  Johnmm  and  E.  T« 
Wells,  for  plaintiff  in  error: 

The  negligence  on  the  part  of  McCormi^ 
was  negligence  on  the  part  of  the  Railroad 
Company,  whoae  vice-principal  he  was. 

Ohieago.  8t.  P.  M.  d  0.  R.  €h.  v.  Lundeirom, 
16  Neb.  264,  289:  Cleveland  etc.  R  Co.  y. 
Keary,  8  Ohio  8t  201,  211. 

Plaintiff  and  McCormick  were  not  fellow 
servants,  but  McCormick  was  a  yice-principal 
for  whose  negligence  the  defendant  Company 
is  responsible. 

Cunard  BteamtMp  Co.  ▼.  Careg,  119  U.  8. 
245  (80:  854);  Motm  y.  Richmond  Jb  A.  B.  Co. 
78  Ya.  745,  749,  760:  MeDermOt  ▼.  Bdnnibal 
d8t.J.R.Co.Bl  Mo.  286,294;  BwrUngion  S 


roMon  of  the  tmot  that  lumber  projected  OTer  the 
end  so  as  to  interfere  with  the  space  necsssarj  for 
eoupUng,  or  that  the  conductor  knew  Umt  the 
car  was  improperly  loaded,  does  not  show  willful 
neglect;  but  to  constitute  such  neglect  it  must  ap- 
pear that  the  conductor,  or  other  person  tn  charge 
of  the  train,  knew,  or  by  the  use  of  ordinarj  care 
could  have  known,  that  the  car  was  so  Improperly 
loaded  as  to  ImperU  the  life  of  the  servant  or  em- 
ploy6.   LouisTilleftN.  R.00.T.  Brlce.84Ky.29a. 

The  loading  of  a  car  with  lumber  protruding 
longitudinally  orer  Its  ends,  and  so  enhancing  the 
danger  of  coupling.  Is  not  parse  negligence.  Loui»> 
Tllle  ft  N.  IL  Oo.  T.  Oower,  86  Tenn.  40ft. 

In  the  absence  of  any  rules  requiring  section  men 
to  guard  against  irregular  trains,  or  of  any  care  to 
DOttfy  them  of  the  approach  of  such  a  train,  proof 
of  the  death  of  a  section  man  while  going  with  a 
band-car  on  a  special  order,  by  a  collision  with  a 
wild  train,  creates  a  prima  fscto  case  of  negligence 
on  thepart  of  the  company.  Cincinnati,  L  St.  L.  ft 
a  B.  Co.  T.  Lang,  118  Ind.  579. 

Where  men  are  rightfully  at  work  on  a  trestle 
orer  which  a  railroad  is  operated,  with  the  knowl- 
edge of  the  offloen  and  persons  operating  the  road, 
who  know  that  the  men  are  thereby  placed  in  great 
danger,  it  is  the  duty  of  the  company  to  operate 
and  run  its  trains  with  care  proportionate  to  the 
tengen  and  if  itdoes  not  do  so  It  is  guilty  of  cul- 
pable negUgeoce.  IntentateO.B.T.R.Oo.T.Vbx, 
aKan.nK. 

W^dkiweenfante  and  their  netjUoeneOt 

In  order  to  constitute  pevsons  fellow  serrants.  It 
U  uscissiry  Umt  they  shall  be,  at  the  time,  direcHtly 
oo-operatlng  with  each  other  in  the  business  in 
hand,  or  that  their  usual  duties  shall  bring  them 
Into  habitual  consociation,  so  that  they  may  ezer- 
dsean  influence  upon  each  other  promotlTa  of 
proper  caution.    OhSoago  ft  A.  R.  Oo.y.  KeUy,  U7 
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HL  687;  Fort  HOl  Stone*  Oo.  t.  Orm,  84  Ky.  U8( 
Krogg  V.  Atlanta  ft  W.  P.  B.  Oo.  97  Ga.  lOt 

In  Tennessee,  where  senrants  of  the  same  mastsr 
are  engaged  in  different  departaients  of  a  <^««""w?it 
service,  or  one  Is  the  superior  of  another  In  tiie 
same  department,  either  temporarily  or  perma- 
nently, they  are  not  fellow  serrants.  BBStTsnn.y. 
ft  O.  B.  Oo.  ▼.  DeArmond,  86  Tenn.  TBI 

An  employ^  cannot  look  to  his  employer  for  an 
injury  resulting  from  the  negiigenoe  of  a  co-en»> 
ploy6b  Hoffman  T.Olough,  184  Pa.  506;  Anderson  T. 
Bennett,  16  Or.  616;  Brodeur  T.  Valley  l^Uls  Oo.  16  B. 

L ;  Anderson  T.  Bowie  Bleyator  00.87  Minn.  88ic 

Qulf,aft&F.B.Oo.  ▼.Blohn,TB  Tez. 887, 4 L. B. 
A.  764;  OMsy  v.LouisTiUe ft  N.  B. Oo.  8^  Ky.  T8. 

The  rule  as  to  fellow  serrants  has  no  uppUcatioo 
where  the  Injury  was  occasioned  by  exposing  the 
employ  ft  to  risks  not  within  his  contract  of  employ- 
ment Jones  T.  Old  Dominion  OottonMUls,  88  Va. 
140. 

In  order  to  rscoyet'  damages  from  an  employer 
for  injuries  sustained  through  the  negligence  or 
Incompetency  of  a  oo-employft,  it  must  be  shown 
that  the  employer  failed  to  ezerdse  proper  care  in 
his  selection.  PUklnton  t.  Oulf,  a  ft&  F.  B.  Oo. 
70  Tez.  £86:  Keith  t.  Walker  Iron  ft  Ooai  Oo.  81  Ga. 
48;  Stephens  y.  Doe,  78  OaL  86. 

The  foreman  of  a  gang  of  section  or  track  men, 
engaged  In  the  discharge  of  his  onUnary  duties  in 
the  course  of  his  employment,  is  a  fellow  serrant 
with  them.  Olson  t.  St.  Paul,  IL  ft  M.  B.  Oo.  86 
lOnn.117. 

A  **  gang  boss**  In  the  car-ehops  of  a  railroad  com- 
pany is  a  mere  f  eOow  serrant  of  a  member  of  the 
**  gang,**  where,  although  he  has  Immediate  control 
of  the  work,  he  is  under  the  general  control  of  the 
master  mechanic.  McBrlde  t.  Unioo  Paa  B.  Gdw 
( Wyo.)  &  Pao.  Bep.  887. 

A  brakeman  on  the  forward  end  of  a  freight 
train  which  is  uncoupled  or  broken  in  two,  learing 
the  conductor  on  the  rear  end,  although,  under  the 
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M.  B.  €h.  w.  Oroekett.  19  Keb.  188, 145;  Miuoh 
V.  Edi9on  Machine  Worki,  28  Fed.  %p.  228; 
Chuxiyo  dt  A.  H  Co.  Y.  Map.  108  lU.  298; 
Wabath,  St,  L,  A  P.  B.  Co,  v.  Havok,  10  West. 
Rep.  187,  121  HI.  259;  MutouH  Pae.  R  Co,  ▼. 
PerMoy.  86  Kan.  424. 

Mr,  John  F*  Dillon*  for  defendant  In  error: 

One  who  enters  the  service  of  another  takes 
upon  himself  the  ordinary  risks  of  the  negligent 
acts  of  his  fellow  servants  in  the  coarse  of  his 
employment. 

Northern  Pae.  R  Co.  v.  Esrbert,  116  U.  8. 
648,  647  (29:  766,  758);  Chicago,  M.  A  St.  P. 
R  Co.  V.  Bom,  112  U.  8.  8^,  888  (28:  787, 
789);  BandaU  v.  BaUimor$  A  0.  R  Co.  109  XJ. 
8.  488(27:  1005);  BartomhiU  Coal  Co.  v.  BM, 
8  Macq.  866,  2&;  WiUon  T.  Merrp,  L.  R  1 
HrLr8c886. 

The  master's  obligattopt  which  the  law  has 
created  are: 

1.  The  ezerdse  of  reasonable  care  to  famish 
suitable  machinery  and  appliances  to  carry  on 
the  boatness  for  which  he  einploys  the  servant 

Bough  T.  Texai  dP.  R  Co.  100  U.  a  818 
(85:  618);  Northern  Pate.  R  Co.  ▼.  Eerbert,  116 
U.  a  6a  (89:  755):  Cunofd  SteamMp  Co.  t. 
Cbriy,  119U.  a  845(80:  854). 

8.  The  ezerdse  of  likecareinnotsabiectinff 
the  servant  to  risk  of  injaxy  from  unskilif al, 
dninken,  babltaaUy  negligent  or  otherwise 
unfit  fdlow  servants^ 

Weha^ROe.  v.  Melkmide.  107  a  a  454 
(87:  605). 


8.  The  ezerdse  of  care,  when  the  master 
employes  youthful  and  inexperienced  servant, 
to  see  that  he  is  not  employed  in  any  more 
hazardous  position  than  that  for  which  he  was 
employed,  and  to  give  him  such  warning  of 
his  danger  as  Ids  youth  and  inexperience  de- 
mand. 

Cnien  Pae.  R  Co.  ▼.  Foft,  84U.  a  17  WalL 
558  (21:  789);  BandM  T.  Baltimore  db  0.  R 
Co.  109  U.  a  488  (27:  1005). 

Often  one  person  acts  in  two  capadtles, 
namely,  as  the  representative  of  the  master  to 
perform  certain  duties,  and  also  as  a  servant 
encaged  in  a  common  employment  with  the 
other  servants. 

Ford  V.  Fttehlmrg  R  Co.  110  Mass.  241; 
Northern  Pae,  B.  Co.  ▼.  Herbert,  116  XJ.  a 
650,  658  (29:  759,  760);  Hough  v.  2VaM  <§  P. 
R  Co.  100  U.  a  819  (86:  615). 

F6r  the  ncjdisMnce  of  McCormlok,  if  any 
there  be,  the  Sailwaj  Oompany  is  not  respon- 
sible. 

Whart  Keg.  g  888,  and 


A  Tioe-prindpal  Is  one  to  whom  the  emplover 
commits  the  entire  or  geoenl  charge  of  nls 
business. 

Mwrj^Y,  BmUh,  190.  B.  K.  a  861;  Chicago, 
M,  d&.P.R  Co.  V.  Bote,  118 U.  a  88O90 
(88:  T9S);  Bricks.  Boehetter,  N.T.dP.RCo. 
96  K.  Y.  81t 

The  negligence  of  a  fellow  servant  or  cc^ 
employ^,  acttng  as  such,  will  not  authorize  a 
recovery  In  any  case,  although  the  feUow  serv« 


rules  o€  the  eompaay.tiie  rifhttooomflMDd 
opoo  devolves  upon  the  eiMTlnesr,  Is  a  fsUow 
ant  of  the  latter  untfl  the  eoffineer  avails  himself 
of  his  rtfht  to  take  oharge  of  the  tialn,aiid  does 
take  eharva,  and  sswiiiim  to  direct  and  oontrol  the 
SBOvementa  of  the  btakeman;  and  whefo,  aotlnc 
wMhoot  dtreotloos  from  the  engineer,  hut  in  per- 
fbrmanoe  of  hli  dtatj,  under  the  rales  of  the  oom- 
panj,  the  brakeman  goes  to  the  rear  end  of  his 
tiaaineut  of  the  trahi,  to  aot  as  Vx>koot  and  give 
signals  to  the  engineer,  and  bj  the  ]atter*8  negU- 
geooe  in  suddeolj  jerking  the  train  Is  thrown  off 
and  Injured,  he  oannoi  recover.  LoulBviUeAN.R. 
Oo.  V.  Martin,  •  L.  fi.  A.  SSi,  ST  Teon.  808. 

Tiie  negUgeoce  of  a  station  agent  whoee  dutj  it 
Is  to  inspect  loaded  cars,  in  permitting  a  car  to  go 
into  a  train  improperlar  loaded,  in  consequence  of 
which  an  emplOTi  of  the  company  is  injured,  does 
not  give  to  the  latter  anj  right  of  action  against 
the  oompanj,  as  the  negligence  is  that  of  a  feUow 
servant.  BTroes  v.  N.  T.  L.  B.  ft  W.  B.  Oo.  4  L.  R. 
A.  ISl,  us  N.  T.  »L 

Laboren  at  work  on  a  railroad  in  transporting 
If frt  oo  a  small  truck  to  the  cars  a  short  distance, 
altamatalj  acttng  as  brakeman,  are  in  the  Mune 
grade  of  employmeot;  and  one  who  Is  injured  bj 
the  nsgleet  of  another  cannot  recover  from  the 
company,  although  the  negligent  laborer  was,  at 
the  time,  aettag  as  brakeman  and  the  injured  la- 
borer was  not  Qmey  v.  LoolsviDe  ft  N.  B.  Oo.  84 
Ky.TS. 

Although  ssleep  upon  a  side  track,  in  a  car  pro- 
vided for  that  purpose,  the  foreman  of  abridge 
gang,  who  Is  hahle  to  be  caDed  at  any  moment  to 
go  out  with  his  gang  upon  the  road,  is  on  duty  so 
fir  as  to  he  at  the  time  a  feltow  servant  with  the 
men  operating  a  freight  train  whcee  negligence 
causes  his  injury.  84.  Louis,  A.  ft  T.  R.  Oo.  v. 
Welch,  Tl  Tax.  asa,  8  L.  B.  A.  8IB. 

A  statloo  agent,  with  authority  to  employ  and 
disoharge  hands  on  duty  at  the  station,  Isafisllow 
ssi  rani  of  a  htakesMin  oo  a  Cralglit  trahi,  so  as  to 


prevent  a  recovery  by  the  latter  for  negUgeoce  in 
allowing  a  car  of  lumber  which  had  been  loaded  by 
ashipper  to  be  put  into  the  train  with  lumber  pro- 
jecting over  the  end  so  as  te  be  dangerouSb  Qal> 
vestoo,  H.  ft  8.  A.  R.  Oo.  V.  farmer,  T8  Tax.  8BL 

A  section  foreman  whoee  duties  require  him  to 
be  on  and  about  the  track,  to  keep  it  in  proper  coo* 
ditlon  fOr  ranning  trains  over  it,  wliere  he  Is  liable 
to  be  injured  by  peering  trains,  is  a  feUow  servant 
with  the  eonductor  of  a  freight  train,  eo  astopra> 
vent  any  recovery  for  injuriee  received  by  him  In 
cooeeqnence  of  the  conductor^  negligences  BUot 
v.ChiQago,lLft8t.P.  fi.Oo.8Lb  B. A. 881. S Dak. 

A  railroad  company  Is  not  responsible  to  Itssso* 
tlon  or  track  men  for  the  negUgenoe  of  the  en- 
gtneer  or  brakeman  of  a  train,  they  being  fellow 
servants.  Oonnelly  v.  Minneapolis  B.  B.  Oo.  81 
Minn.  80. 

The  brakeman  of  a  freight  train,  and  the  coo* 
doctor  and  other  employte  of  a  pesiBngwr  tram  of 
the  aune  raUroad  oompany,  are  fellow  eervantsi 
and  enaction  for  damages  for  the  death  of  sock 
brakeman,  caused  by  the  negUgenoe  of  such  coo* 
doctor  and  other  employ^  is  not  maintainable 
againat  the  raUroad  company.  MoMaster  v.  Hit* 
nols  a  a  00.88  Miss.  184. 

A  railroad  company  is  responsible  for  injuries  In- 
flicted upon  a  brakeman  CO  Its  train  through  the 
negUgenee  of  the  coodnctor  thereof.  Ayers  v* 
Bkdunood  ft  D.  B.  Oo.  SI  Ya.  899;  Johneoo  v.  Bleb- 
mood  ft  A.  B.  Oo.  81  Ya.  m 

Aroadmaster  Is  a  fCUow  servant  with  the  eo- 
gfaieer  and  conductor  of  a  train  upon  which  be 
rides  in  obedience  to  directions  and  te  the  perform* 
ance  of  hls.dutles.  and  cannot,  to  the  abeenoe  of 
an  allegation  or  proof  of  want  of  case  to  their  se- 
lectioo,  reoover  damages  against  the  company  for 
injuriea  canaed  by  their  negUgencew  Oulf,W.T.ft 
P.  B.  Oo.  V.  Byan,  SS  Tax.  881. 

Atoeoesotlve  engineer  Is  a  Mtowssrvnat  of  his 
so  that  the  kittsr  cBBBOt  reoover  fkom  tbr 
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ant  01  oo-eioploy6  may  be  a  superior  officer, 
au  agent  or  a  foreman;  but  if  the  superior 
ageut  is  charged  with  the  performance  of  the 
muster's  duty,  then,  in  so  far  as  that  duty  is 
concerned,  bis  acts  and  his  negligence  are  the 
acts  and  the  negligence  of  the  master,  and  not 
timply  those  of  a  co-employe  or  fellow  servant 

Krueger  v.  LouiwiUe^  N.  A.  db  G,  R,  Co,  ^ 
West  Rep.  249,  111  Ind.  51;  Capper  v.  LouU- 
viUe,  E.  d  8t.  L.  R.  Co,  103  Ind.  805;  Atla» 
Engine  W<yrk$  v.  BandaU,  100  Ind.  298;  Ohio 
SM,  U.  Co.  T.  Caiarn,  78  Ind.  261-278; 
MiieMl  v.  Bobifuon,  80  Ind.  281;  Eough  w. 
Texas  A  P,  R,  Co.  100  U.  S.  219  (25:  61Cf); 
MuOan  v.  PhiU,  db  8.  M,  Steamship  Co.  78  Pa. 
25;  Ounterv.  OranitevilCe  Mfg,  Co.  18  S.  C.  262; 
Crispins.  Babbitt,  81 N.  Y  516;  FlikeY.  Boston 
<fc  A.  R.  Go.  53  N.  Y.  549;  Corcoran  v.  Hoi- 
brook,  59  N.  Y.  517;  McGosker  v.  Long  Island 
R.  Co.  84  N.  Y.  77;  Brothers  v.  Carter,  ^2  Mo. 
872;  Tierney  v.  Minneapolis  dt  St.  L.  R.  Co.  dS 
Miun.  311;  Towns  v.  Vicksburg,  8.  dbP.  R  Co. 
87  La.  Ann.  630. 

The  power  of  direction  and  control  or  su- 
periority, entirely  disconnected  from  any  duty 
of  a  master  delegated  to  the  servant,  does  not 
render  the  person  possessing  this  power  a  fel- 
low servant  with  those  who  work  under  his 
direction. 

Pollock,  Torts,  88;  Whart.  Neg.  §  229; 
AVood,  Ry.  Law,  1497;  2  Thomp.  Neg.  1026, 


1028;  Beach,  Contr.  Neg.  109;  LoughUnr. 
State,  7  Cent  Rep.  70,  105  N.  Y.  159. 

A  command  to  hurry  does  not  excuse  negl^ 
gence  on  the  part  ot  the  servant  to  whom  the 
command  is  addressed. 

Taylor  v.  Carew  Mfg.  Co.  1  New  Ed£.  Rep. 
210,  140  Mass.  150. 

It  was  not  error  in  the  court  below  to  direct 
the  jury  to  render  a  verdict  for  the  defendant 

RandaU  v.  Baltimore  db  0.  R.  Co.  109  U.  8. 
482  (27:  1005). 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

James  Ooyne  brought  an  action  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Colorado,  against  the  Union  Pacific  Railway 
Company,  to  recover  damages  for  a  personal 
injuiy.  After  issue  joined,  the  case  was  tried 
by  a  iury.  The  court  instructed  the  jury  to 
find  the  Issues  for  the  defendant  to  which  in- 
struction the  plaintiff  excepted.  The  jury  ren- 
dered a  verdict  for  the  defendant  and  the 
plaintiff  has  brought  a  writ  of  error 

The  bill  of  exceptions  sets  forth  that  the 
plaintiff  gave  evidence  tending  to  show  the 
following  facts:  On  and  before  the  Ibth  of 
May.  18c&,  the  plaintiff  was  in  the  employ  of 
the  defendant  as  a  laborer  or  construction  hand, 
under  one  McCormick,  construction  boss  or 
foreman  of   the  defendant    McCormick  had 
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oompany  for  injuries  resulting  from  the  former^ 
oegliMenoe.  Gulf,  C.  &  8.  ^F.  B.  Go.  v.  Blohn«  TB 
Tex.  687, 4  L.  R.  A.  764. 

An  engineer  in  charge  of  the  train  of  a  railroad 
oompany  is  the  superior,  not  the  fellow  servant  of 
a  brakeman  on  the  same  train  acting  under  his 
orders.  East  Tennessee  &  W.  N.  0.  B.  Go.  v.  Col- 
lins, 85  TeuB.  227. 

A  laborer  employed  by  a  railroad  oompany  to  re- 
move snow  and  other  obstmotioDS  from  its  track, 
and  under  the  immediate  control  of  a  roadmaster. 
Is  a  if  How  servant  with  a  trackwalker  and  .t  con- 
ductor in  consequence  of  whose  negligence  be  is 
Killed,  and  no  recovery  therefore  can  be  bad 
a^nst  the  oompany  for  his  death.  Fsgundes  v. 
Central  Pao.  B.  Co.  79  OaL  97, 8  L.  R.  A.  884. 

A  yard-inqi>eotor  of  cars  and  a  yaq{-foreman  are 
fellow  servants.  St  Louis,  L  M.  ft  &  B.  Go.  v. 
Bioe,  51  Ark.  467, 4  L.  B.  A.  178. 

In  Tennessee  a  televraph  operator  at  a  way 
station,  who  has  no  oontrol  of  or  connection  with 
the  running  of  railway  trains,  except  as  a  medtnm 
through  which  orders  from  the  8uperintendiitnt*s 
office  are  oommunicated  to  servants  of  the  oom- 
pany in  charge  of  its  trains,  is  not  the  feOow  serv- 
ant of  a  train  conductor.  The  operator  Is  the 
conductor's  superior,  as  an  aid  or  helper  to  the 
superintendent  of  trains.  Bast  Tennessee,  Y.  ft  O. 
B.  Co.  V.  De  Armond.  86  Tenn.  78. 

The  conductor  and  engineer  of  a  ^wOd  train** 
are  not  fellow  servants  of  a  laborer  on  a  gravel 
train,  who  is  injured  by  a  ooUlslon  due  to  their 
noeligenoe.  Northern  Pao.  B.  Co.  v.  0*Brien 
(Wttsh.  Ter.)  a  Pao.  Bep.  83. 

An  engineer  is  not  a  fellow  servant  with  an 
•*overbauler  of  oars.**  Richmond  ft  D.  B.  On.  v. 
Norment  84  Ya.  167. 

A  car  inspector  in  the  employment  of  a  railroad 
oompany,  upon  whom  Is  enjoined  the  dnty  of  in- 
specting the  company^  oars,  is  not  aoo-employ6  of 
a  brakeman  or  of  a  conductor  who  is,  in  the  line  of 
his  tervioe,  discharging  the  duties  of  a  brakeman. 
qndnnati,  H.  ft  D.  B.  Go.  v.  HoMullen,  117  Ind.  4BiL 
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A  person  employed  In  a  car-shop  of  a  railroad 
company  Is  a  fellow  servant  with  those  in  charge 
of  a  train,  by  whose  negllgeooe  he  Is  Injured. 
Pierce  v.  Central  Iowa  B.  Co.  78  Iowa,  140. 

A  track-walker  over  a  section  of  a  railroad  Is  not 
a  fellow  servant  with  those  in  charge  of  a  train  by 
which  he  Is  struck  and  killed.  Sullivan  v.  Missonrl 
Pao.  B.  Co.  97  Mo.  118. 

Track  repairers  are  not  fellow  servants  with  a 
railroad  tirakeman.  Torian  v.  Blohmond  ft  A.  B. 
Co.  84  Ya.  192. 

A  telegraph  operator  Is  not  the  fellow  servant  of 
a  brakeman.  Hall  v.  Galveston,  H.  ft  &  A.  B.  Oo. 
89  Fed.  Bep.  18. 

Where  a  workman  on  a  railroad  grade  was  in- 
jured by  the  failing  of  a  trestle  upon  whioh  he  was 
working,  it  was  held  that  all  the  woitenen  on  the 
grade,  oonsisting  of  team-drivers  drawing  dnmp 
oars,  and  men  unloading  them,  and  the  foreman 
assisting  the  man  injured  to  work  on  the  tresUe, 
were  all  fellow  servants.  Lindvallv.Woods(MlnnJ 
4L.B.A.796. 

Men  employed  at  a  hopper  at  the  foot  of  a  hill  to 
unload  cars  and  orush  stone  taken  from  a  quarry 
situated  on  the  side  of  the  hill,  and  moved  by  trucks 
to  a  turntable,  from  whioh  it  is  carried  by  an  In- 
oUned  raUway  to  such  hopper,  are  fellow  senran*-» 
of  those  at  the  turntable,  although  one  of  the  latu . 
was  charged  with  the  special  duty  of  attaching  u 
cable  to  the  loaded  car  and  paid  an  extra  price 
therefor,  and  the  owner  of  the  quarry  Is  not  liable 
for  the  death  of  one  of  them,  caused  by  the  negli- 
gence of  someone  at  the  turntable  in  shoving  off 
the  car  before  the  cable  was  attached.  Fort  Hill 
Stone  Go.  v.  Orm,  84  Ky.  188. 

As  to  responsibility  of  master  to  servant  for  eartv 
fulness  and  competency  of  oo-eervants,  see  nets  to 
Wabash  B.  Co.  v.  McDanieta,  Bk.  27,  p.  6U6w 

As  to  who  are  oo-employ6i  or  oo-servants,  within 
the  rule  that  a  master  is  not  responsible  for  In- 
juries to  aservant  occasioned  by  tbe  negligeoce  of 
a  oo-servant  see  noU  to  Hough  v.  Tszas  ft  P.  B. 
Go.Bk.a,P>  6UL 
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MitboritT  to  eootrol  and  direct,  and  compel  I  moved  forward  to  the  flat  ««.^,^''^M*  ^. 


cretion,  to  dtocharce  the  plaintiff  or  any  other 
aerrant  of  the  ddendant  working  ander  his 
direction  and  control.  While  unpkral  bf 
the  orders  of  McOormlck,  the  plaintiff,  with 
the  other  iervants  and  secuon  men  of  the  de- 
fendant, went  apon  its  construction  traiOL 
which  was  under  the  eootrol  and  direotloii  ci 
JfcCormick,  to  a  place  between  two  sbrtioM 
on  its  railroad,  known  respectively  as  Bjfgaf 
and  River  Bend,  aboat  two  miles  east  from 
Byers'  station,  and  st  such  plsoe  the  plaintiff 


were  awaiting  the  word  of  oommand  to  lift  it, 
McCormick,  with  further  oaths,  imprecations 
and  harsh  and  violent  commands,  ordered  the 
party  to  get  the  rsil  on  in  any  way  they  coold, 
not  giving  to  them  any  word  of  command. 
Thereupon,  the  party,  hurried  and  agitated  by 
the  oaths,  imprecations  and  violent  commanda 
of  McCormick,  lifted  without  concert,  some  at 
one  moment  and  some  at  another,  and  threw  th» 
rail  at  one  end  with  force  and  at  the  other  end 
with  less  force,  so  that  it  struck  the  side  of  the 


And  the  other  servants  were  commanded  1^  flat  car  at  one  end  and  fell  backwards.     The 
McCormick  to  load  upon  a  certain  flat  car  in  pkiniiff,  seeing  that  it  was  about  to  fall,  endeav- 

-  -    -     — •  _«-    ored  to  retreat  out  of  the  way  of  it,  but  was  un- 
able to  avoid  it.  and  it  fell  on  him,  bore  him 
Tvtu^u.     M,  uj>  pui.u»«»  ^-v.  *«x>  w— w.  ,^g.^,  ^  down,  and  broke  and  crushed  his  foot  and  l«j. 
of  the  defendant  proceeded  to  load  the  rails  I  He  hsd  been  in  the  service  of  the  defendaotonlv 
on  the  flat  car.  as  curected  by  McCormick,  and  about  seven  days.  At  the  time  of  his  goinff  with 


the  construction  train  about  forty  steel  rails, 
which  were  then  lying  near  the  track  of  the 
railroad.    The  plaintiii  and  the  other  empk^ 


under  hii  orden,  he  directing  the  labor  of  the 
plaintiff  and  the  other  servants.  Eaoh  of 
the  rails  wss  from  24  to  20  feel  lonfL  and 
weighed  from  400  to  600  pounds.  Tdmlooe 
of  &em,  the  labon  of  about  ten  men  were  r»> 
quired;  and  thepUOntiff  and  the  other  iarvanta 
under  the  command  of  McCormick  were  di* 
Tkled  into  two  gangs,  of  tenormoremeoeadii. 
In  loading  the  rails,  each  of  the  gangs  was  re- 

quhred  and  directed  by  McComuck  to  act  In  .u^,^.,  ^^ .. «  — 

concert,  and  to  lay  hold  of  and  lift  tbo  rail,  ,tiie  frelgbt  train.    The  hoMury  so  occaaioned 
and  walk  with  it  to  the  flat  oar,  and  there  halt»  Hie  plaintiff  was  probably  due  and  owing 


McCormick  to  the  place  of  loading  the  rails,  the 
lime  at  which  Uie  freight  train  of  the  defendant 
would  approach  that  place  was  well  known  to 
McCormick  and  was  unknown  to  the  plaintiff. 
The  freight  train  was  overdue  at  Bverr  Button 
at  the  time  the  construction  train  left  that  sta- 
tion, and  McCormick  knew  the  fact  of  iu  be- 
ing so  overdue,  and  knew  that  the  freight  train 
was  then  coming  towards  Byera'  Station  from 
the  east;  and  theplahitiff  knew  nothing  about 
'       —     '   '  •       *  to 

^ . ^ ,   _to 

^hasto  and  confusion  occasioned  by^the 
oaths,  violent  commanda  and  injunctions  to 
make  hasto  given  by  McCormick. 

The  only  question  to  be  considered  in  the  case 
k  whether  it  wasproper  for  the  court  to  instnict 
the  Jury  to  flnd  for  tne  defendant,  or  whether 
the  case  should  have  been  left  to  the  Jury. 

We  are  of  opinion  that  It  was  moper  todl- 
lect  a  verdict  for  the  defendant  On  the  facts 
set  forth,  the  injury  to  the  plahitiff  was  nol 
oaused  l^  any  negligence  on  the  part  of  Mo- 
Oormick.  It  is  alleged  that  McCormick  know. 
Ing  of  theappioaoh  of  the  regular  freight  train, 
moved  out  lus  train  In  the  face  of  it ;  but  that 


[3TS1 


dress,' and,  at  the  word  of  command  gtveo  hj 
McCormick,  lift  the  rail,  and  cast  it,  with  one 
motion,  on  the  floor  of  the  flat  car.  By  Siiaoii 
of  the  length  and  great  weight  of  the  rA^  It 
was  necessary,  in  loading  them  upon  flalcars^ 
that,  in  order  to  avoid  injury  to  the  workmen 
engaged,  care,  deliberation  and  conoerl  of  iv 
Hon  should  be  obeerved,  and  that  some  penon 
diould  give  the  word  of  command  In  eaob  of 
the  sevml  stages  of  progress  in  loading  tbam, 
and  particuUrly  at  the  point  when  the  rail  was 
to  be  thrown  upon  the  car.  Prior  to  the  In- 
Jury  oomplaUiea  of,  McCormick  had  oontrollad 

ana  directed  the  men  in  loading  the  ralK  and  moTw  out  ii»  umm  u>  uio  »«^  ^^  .• ,  »«..  -.^ 
the  plaintiff  supposed  that,  in  loading  tbo  kst  ^^^^  ^^  ^^^  ^y  negligence,  for  it  does  nol 
rail,  the  one  which  hurt  him,  the  same  ocmrse  ^m^mx  that  the  approaching  frei^t  train  was 
would  be  pursued  by  McCormick.  Neither  at  ^\^  ^  to  render  it  unsafe  for  McCormick 
auch  place  nor  nearer  than  Byers*  Station  was  ^  ^^^^^  ^^  construction  train.  Whatever  the 
there  any  sidhig  or  switch.  When  all  hot  ^f^^p^  ^wsy  of  the  freight  train,  it  would 
three  or  four  of  the  rails  were  loaded  nponOe  ^operiy  be  called  an  approaching  train  ;  and 
flat  car,  the  regular  freight  train  of  thedsiend-  {^\f^  pi^in  that  the  work  of  construction 
ant  appeared  rapidly  approaching  from  the  gn<i  reoalr  must  be  done  in  the  intervals  be- 
east  McCormick  thereupon,  wfth  vMent  ^^^  ^  running  of  regular  tralna.  This 
oaths  and  imprecations,  urged  thepkhitlff  and  ^.^  ^^^  ^^  known  as  well  to  the  plahitiff 
the  other  men  of  the  party  to  make  harte  and  ^  McCormick.  and  the  plaintUf,  being  em- 
complete  the  loading  of  the  raila,  so  thai  he  "J^^  ^  ^^  oonstruction  work  with  a  coo- 
might  move  the  construction  train  ha^  to  ^  itructlon  train,  must  be  held  to  have  amumed 
erf^ Station  and  out  of  the  way  of  the  freight  ^^sk  of  doing  it  at  the  times  at  which  h 

^^  ?l  "2^"  ^.  ^^  «!?^u  ***^J1?  ~'°*  iSd  to  be  done.  The  fact  that  all  of  the  rails 
manded  by  McCormick  ""^  J^«  «»5fi«  «"  ^  three  or  four  had  been  loaded  at  the  lime 
Mlting  therefrom,  thejrf^Uff,  whohadbrfore  Jow,  ^^  there  was  no  negligence  in  under, 
been,  and  then  was  worktog  and  MW-M*  tje  Sktog  to  loSlhe  rails  upon  tie  consirucUou 
ond  ofthe  raU  '^^^^.^P^^^J^  SSn!t  Uie  iSne  they  we/e^loaded.  The  negli- 
belonged  was  crowded  off  fcom  that  rail  Jcnce  on  the  part  of  McCormick.  if  there  was 
McCormick.  who  was  theiK  "  ^^{^^ -^^^F  Sro^ld  haVTbeen  only  as  to  the  manner  of 
on  the  flat^,  commanded  the  plaintMf.  with  J^Jj^^j^e  particnlar  rA  whoae  fall  Injured 
oaths  and  violent  language,  to  lay  bold  of  the  l?~*S!5^i  imF«w««  4 

being  lifted  by  th«  odwr  gaox  of  ■•  Md  i^^  ^^  ^^^^  ^  eowswt,  Ufttaif  Um  nUI.  •» 
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the  word  of  command  given  by  McCormick, 
and  throwing  It  upon  the  floor  of  the  flat  car, 
was  a  proper  and  safe  method  of  loadmg  the 
rails,  and  that  if,  in  the  course  of  such  action, 
the  injury  to  the  plaintiff  had  happened,  no 
negligence  could  nave  been  complained  of. 
The  negligence  alleged  consists  in  the  fact  that, 
after  the  men  had  lifted  the  rail  in  question  and 
had  carried  it  forward  to  the  car  and  were  there 
holding  it,  awaiting  the  word  of  command 
f rom^Cormick  to  Tift  it  further  and  throw  it 
on  the  car,  McCormick  failed  to  give  the  word 
of  command  in  such  a  way  as  to  produce  con* 
cert  of  action  in  the  men,  but,  on  the  contrary, 
ordered  them  to  get  the  rail  on  the  car  in  anv 
way  they  couldL  The  fact  that  McCormick 
hurried  the  men  does  not  show  any  negligence 
on  his  part,  or  excuse  any  negligence  on  theirs. 
The  necessity  of  keeping  the  construction  train 
out  of  the  way  of  the  might  train  was  one  of 
the  risks  of  the  employment.  The  use  of  oaths 
and  imprecations  by  McCormick  was  not  an 
element  of  neeligeoce.  The  fact  that  McCor- 
mick urged  the  men  to  hasten,  even  if,  as  a 
consequence,  the  plaintiff  and  his  fellow  work- 
men became  confused  and  failed  to  act  in  con- 
cert, cannot  be  regarded  as  a  fault  or  negli- 
Snce  in  McConmck.  Whatever  negligence 
ere  was,  was  the  negligence  either  of  the 
plaintiff  himself  or  of  his  fellow  servants  who 
with  him  had  hold  of  the  rail 

These  views  being  conclusive  in  favor  of  the 
defendant,  it  Is  unnecessary  to  consider  the 
broader  grounds  urged  in  support  of  the  lodg- 
ment below. 

Judgment  afflnned. 

Mr,  Juitiee  Brewer  concurs  in  the  Judg- 
ment 
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BARBARA  MERCHANT. 
(Bee  8.  G.  Reporter's  ed.  87^-6791) 

Fdhw  9&rvanU^'whoar&-~employefB  liahUitf-^ 
negligence—itewarden  qf  Mteamahip—asiump' 


.  tian  (friski—quetUon  qffaei—Jurt$dMianai 
amount    amount  €fJuagment-^inter$iL 

1.  The  porter  and  the  carpenter  of  a  steamship  are 
fellow  servants  with  the  stewardess  of  the  ship, 

2.  An  employer  is  exempt  from  liability  for  Inju- 
ries to  a  servant  caused  by  another  servant. 

8.  The  employer  is  liable  when  his  own  oegliffenoo 
oontributes  to  the  injury,  or  when  the  other  serv* 
ant  occupies  such  a  relation  to  the  injured  par- 
ty, or  to  his  employment,  in  the  oouise  of  whioh 
bis  injury  was  received,  as  to  make  the  oeirll* 
gence  of  such  servant  the  negMgenoe  of  the  enft- 
ployer. 

i.  Where  the  stewardeai  of  a  steamship  was  In- 
juxed  by  falling  overboard,  through  the  negll- 
genoe  of  the  porter  and  carpenter  of  the  ship  In 
omitting  to  properly  fssten  the  rods  composing 
the  railing  of  the  gang-way  for  passengers.  «h0 
cannot  recover  of  the  Steamship  Company  for 
such  injuries. 

S.  The  stewardess  took  upon  herself  the  natural 
and  ordinary  risks  incident  to  the  performance 
of  her  duty,  and  among  such  risks  was  the  neg- 
ligence of  the  porter  and  the  carpenter,  or  of 
either  of  them«  in  the  course  of  the  common  em- 
ployment of  the  three. 

a.  The  court  left  it  as  a  question  for  the  jury  to 
determine  if  they  found  that  negUg^ice  existed* 
whether  the  injury  was  occasioned  by  the  care- 
less  act  of  aservant  not  employed  In  the  same 
department  with  the  plaintiff.  This  ruling  belA 
to  be  erroneous. 

f.  Where  the  judgment  below  was  for  the  amoont 
of  the  verdict  and  Interest,  whldi  together,  as 
entered  In  the  judgmeiU,  amount  to  over  |Si,O00^ 
this  court  has  jurisdiction,  although  tbib  vesdioS 
does  not  exceed  that  som. 

a.  TbetestastothejurlsdlcLenof  thlscourt,lna 
case  like  the  present.  Is  the  amountof  the  judg- 
ment below,  even  though,  without  the  Interest 
Included  In  It,  the  amount,  exclusive  of  oosSib 
would  not  be  over  |S,000l 

[No.  80.] 
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r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  Judgment  for  the  plaintiff  in 
an  acttoo  to  recover  damages  for  personal  in- 


Nora.— IfoiCsr  oful  sereaat;  feOow  $ervantet  who 
are;  maeter^  MoMUty  for  futgifosncs. 

Among  the  more  reoent  American  decisions  re- 
ported are  the  following : 

A  second  hand  or  second  foreman  unoer  the  reg- 
ular foreman  of  the  machine-shup  department  of 
a  cotton  factory,  who  takes  his  orders  from  his 
Immediate  foreman  or  the  general  superintendent, 
is  a  fellow  servant  with  the  overseer  of  the  slashing 
and  dressing  room,  io  ttie  upper  part  of  the  factory. 
Brodeur  v.Y alley  nois  Go.  IS  B.  L  — ^. 

In  working  with  a  derrick  the  foreman  and  his 
assistants  are  fellow  servants,  and  the  master  is  not 
responsible  to  any  one  of  them  for  the  negligence 
of  any  other  In  the  use  of  the  materials  and  impl^ 
ments  which  the  master  has  supplied.  McKlnnoo 
V.  Noroross,  8  L.  B.  A.  880, 14S  Mass.  888. 

A  painter  upon  a  new  boose,  who  usesa  scaffold 
erected  by  oarpenters  in  building  the  house.  Is  a 
fellow  servant  with  the  carpenter.  Hoar  v.  Mer- 
vitt.  Si  Mksh.  88S. 

A  grain-trimmer  employed  liy  a  oontnustor  to 
iroriL  In  trimming  a  cargo  of  grain  on  a  steamship 
tsnotafenowssrrantwltha  mate  and  seaman  of 


the  ship,  through  whose  negligence  he  Is  InjureC 
(kawf ord  v.  The  Wells  City,  88  Fed.  Rep.  47. 

The  chief  manager  of  charcoal  works,  who  worka 
at  charging  the  retorts,  eta,  with  no  direct  diarge 
over  the  machinery,  but  with  the  right  to  repair  tt» 
and  with  the  duty  tosee  whether  it  Isout  of  repair, 
but  with  no  authority  to  buy,  alter  or  change  ma- 
chinery, is  a  fellow  servant  with  a  man  employed 
In  such  works.  Yates  v.  MoCullough  Iron  Go  S^ 
lCd.87Q. 

A  second  mate  superintending  the  work  of  reel- 
ing in  a  hawser  Is  a  fellow  servant  with  a  seaman 
turning  the  reel  on  board  ship.  The  Bgyptlan  M oi»- 
arch,  86  Fed.  Bep.  1TBL 

A  servant  In  a  shop  who  has  repaired  a  chain  used 
In  raising  locomotive  driving  wheels,  and  another 
servant  who.  In  so  using  tktohain.  Is  Injured  bylls 
breaking  at  the  link  which  had  been  repaired,  are 
fellow  aervanta.  Bogera  Locomotive  St  N.  Worka 
V.  Hand,  18  Gent  Rep.  888, 00  H.  J.  L.  SBL 

Where  the  superintendent  of  lepalis  to  a  ship 
directed  assistants  to  be  sent  op  from  the  bold  to 
open  a  hatchway  on  the  main  deck,  and  tiie  batsb 
feu  through  the  opening.  Injuring 
man  under  It,  In  the  hold,  tiie  aaaili 
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Juriet  agiioil  a  StaaniBhlp  Company.     Be- 


The  f ftoU  are  stated  in  tbe  opinion. 

Mmn.  WlUUm  AUen  Butler  and  WUr 
Mmti$  Mynderm,  for  plaintiff  in  error: 

An  employer  ia  exempt  from  liability  for  in- 
juries to  a  servant  caused  by  the  negligence  of 
a  fellow  senrant. 

Haughr.  Texa»  d  P.  B.  Co.  100  U.  8.  218 
M:  812);  Chicago.  M,  d  St.RB,  Co.  r.  Sou. 
118  U.  8.  877  (26:  787);  Tuttle  v.  Drtwl,  O. 
H.  AM.  B.  Co.  122  U.  8. 188  (80: 1114);  Northim 
Pac  B.  Co.  y.  Marei,  128  U.  8.  710  (81:  296); 
Prieitlepy.  Tbtrfe,  8  Mees.  ^k  W.  1;  HuUhimon 
T.  York,  N.dB.RCo.b  Bzch.  848:  Murray 
T.  South  Carolina  B.  Co.  1  McHull.  L.  885; 
Fhrwea  T.  Boiton  d  W.  R  Corp.  4  Met.  0; 
Ootmy.  BitraeuH  d  U.  B.  Co.  6  Barb.  281.  5 
N.  Y.  4^;  Flike  ▼.  Bo9Um  d  A.BCo.^^. 
Y.  548. 

One  who  enters  the  serrioe  of  another  for 
the  performance  of  specified  duties  takes  upon 
himself  the  natural  and  ordinanr  risks  inddent 
to  the  performance  of  sooh  duties,  and  among 
these  risks  are  the  carelessness  and  ne^^igence 
of  fellow  semnts  in  the  course  of  the  common 


uployment. 

FarweU  t.  Bo§tM  d  W.  B  Corp.  4  Met  48; 
Bau^r,  TwudP.R  Oo.  100 U.  a 218 (25: 
612);  UtU&nPac  R  Oo.  T.  Fbrt,  84  U.  &  17 
Wall.  558(21:  789). 

The  accident  caushig  the  injuries  which  the 
plaintiff  sustained  were  not  only  due,  solely, 
to  the  negligence  of  her  fellow  servants,  but 
^  negUsence  itself  was  one  of  the  incidental 
risks  01  oer  employment. 

Quinn  t.  New  Joney  Lighterage  Oo.  28 
Blatchf.  809;  Eudeon  t.  Ooean  Steamehip  Oo. 
12  Cent  Rep.  6ii,  110  N.  Y.  625. 

The  ship's  carpenter  and  the  ship's  porter 
were  fellow  serrants  of  the  plaintiff. 


2  Parsona,  Shipping  and  Ad.  49:  The  Jan^ 
and  Matilda,  1  Hagg.  Adnt  187;  U.  8.  Rev. 
8tat  §  §  4511,  4512. 

Where  the  Deglifence  ii  that  of  a  fellow 
servant  not  occupying  a  position  which  makes 
bim  the  representative  of  the  employer  as  to 
Uie  servant  injured,  and  the  employer  has  ful* 
filled  bla  duty,  the  employer  is  exempt  frook 
liabiUty. 

nickey  v.  Tac^e,  7  Cent  Rep.  72.  105  N. 
Y.  26;  Anthony  v.  Leeret,  7  Cent  Rep.  698,. 
105  N:  Y.  591;  Criepin  t.  Babbitt,  81  N.  Y. 
516:  OahiU  v.  Baton,  9  Cent  Rep.  255,  106  X. 
Y.  612;  Brick  v.  Bocheeter,  N.  t.dP.RCo. 
98  N.  Y.  211;  P&wre  v.  if.  T.  L.  B.dW.R 
Co.  98  N.  Y.  274;  Mackin  t.  Boiton  d  A.  R 
nb.  185  Mass.  20U  BodgHm  v.  Eaetem  R  Co. 
119  Mass.  419;  ^^Mm- v.  A>0r,  109  N.  Y.  496. 

In  order  that  two  workmen  should  be  fellow 
servants  it  ii  not  necessary  that  both  should  b» 
engaged  in  performing  the  same  or  similar  acta. 

BwOcUyY.  ChuUTi  C.  aUver  Min.  Oo.  14 
Fed.  Rep.  888,  cases  cited,  and  note  pp.  840, 
841,  846;  BMen  v.  FitchXmrgR  Oo.  l&TMasa. 
268;  IMgk  Valley  Coal  Oo.  y.  Jonee,  86  Pa. 
482;  The  Harold,  21  Fed.  Rep.  428;  Armour 


T.  Hahn,  111  0.  8.  818  (28:  44(Q;  The  City  of 
~        '  y.  Whart  N« 

hlA\)ioTgan  v.  Tale  qf  Neath 


Alexandria,  17  Fed.  Rep.  890;  Whart  ntg. 
%  mi  Chicago  dA.  R  Co.  t,  ^^P,  88  ID. 


%. 


.  149;  Qa/rrohy  v.  KaneoM  City,  8t.  J.  dk 
L  B,  R   a>.  25  Fed.   Rep.  25S;  Howurd  w. 

Denter  d  Bio  OrandeROo.  26  Fed.  Rep.  887;. 

Meatman  t.  Union  Pac  R  Oo.  Vl  F^  Rep. 

189. 
There  is  not  any  difference  in  the  grade  of 

service  performed  by  the  several  classes  or  do* 

partments  of  the  service  on  tbe  ship. 
Benry  v.  Stat<n  Idand  RCo. 81  N.  Y.  878; 

Smith  V.  Potter,  46  Mich.  258;  KidweU  v.  HaueUm 

R  a>.8  Woods,  818;   Valtee  v.  Ohio  dM.ROo. 


tor  the  tajmifls.  Hussej  v.  Ooger,  8  L.  B.  A.  OB, 
USN.Y.614. 

Hw  eogloeer  In  charge  of  an  engine  operating  a 
maohtne  for  sawing,  whose  duties  loolu<le  that  of 
keeping  the  maohinerj  In  good  condition,  and  re- 
pairing It  when  broken  or  defective.  Is  a  feUow 
servant  with  another  engaged  to  operating  thesaw. 
Tbeleman  V.  lCoeller,78  Iowa,  108. 

▲n  employ^  having  ridden  f n  a  freight  elevator 
to  the  highest  floor  in  tbe  boildlng,  cannot  recover 
against  his  emplojer  for  Injuries  received,  doe  to 
the  carelessness  of  the  engineer  in  starting  the  el- 
evator in  the  wrong  direction,  gtringham  v.  Stew* 
ait,lL.B.A.4a8,lllN.Y.  188. 

Tbe  £aot  that  an  emplorA  has  antboritj  from  the 
mastwr  to  discharge  his  feOow  servants  does  not 
akme  oonstltate  him  more  than  a  fellow  servant 
bimselt  Webbv.Bichmond*D.B.Oo.97M.a8B7. 

One  having  the  fuU  control  of  another's  timber 
yard  and  emplojlng  and  discharging  men  is  a  vlc^ 
prlnelpa].  Baldwin  v.  8t  Louis,  K.  *  N.  W.  R.  Oo. 
18  Iowa,  887. 

A  master  Is  not  responsible  for  mere  personal 
negtigenns  of  a  superior  fellow  servant  causing  in- 
Jorytoantaifsrior.   LonlsvllleftN.fi.Oo.  v.  Lahr, 


It  is  not  tbe  tank  of  an  employ  4,  or  bis  anthorit^ 
over  other  employla,  bat  tbe  nature  of  tbe  duty  or 
servloe  be  performs,  which  determines  whether  ha 
lsavSoe>prlnctpalorafWk>wservant.  Lindvall  v. 
WoodB(MlnaJ4L.&A.788^Keiley  T.GbhleOD.7 
Moot.  TOtJooes  v.  Old  Dominion  Ootton  111118,8:; 
Ta.MiL  ^^ 


Whenever  a  master  delegates  to  another  the  perw 
formance  of  a  duty  to  a  servant  which  rests  upoa 
himself  absolutely,  he  is  liable  ^or  the  manner  la 
which  the  duty  Is  performed.  Lindvall  v.  Wooda 
(ICtnnJ  4  L.  R.  A.  788;  Andeison  v.  Bennett,  18  Or« 
618. 

A  railroad  company  is  liable  to  any  one  of  its  em* 
ploy4s  operating  its  road  for  tbe  negligence  of 
either  one  of  Its  ottoers  or  employ^  whose  duty  it 
Is  to  keep  the  road  in  a  reasonably  nsfe  condition* 
and  who  culpably  fails  to  perform  such  duty  or  to 
give  notice  or  wamlog  thereof.  Kansas  City,  FL 
&  *  O.  B.  Go.  V.  Kler  (Kan.)  81  Pac  Rep.  TTQi 

A  foreman  putting  up  a  staging  is  not  a  fellow 
servant  of  a  carpenter  who  Is  injured  by  his  negU* 
gence.    Heckman  v.  Mackey,  86  Fed.  Kep.8BS. 

A  fore:nan  in  charge  of  men  employed  In  raising' 
a  part  of  a  railroad  track  Is  an  agent  of  tbe  oompo* 
ny,  and  not  a  (eUow  servant  of  one  of  the  men  un» 
der  his  orders.  Stephens  v.  Qannibal  ft  Bt.  J.  B» 
O0).881fo.afl7. 

A  company  of  men  under  the  control  of  a  f  nre- 
man  engaged  In  tbe  business  of  repairing  bridges, 
water^tanka  and  telegraph  lines  along  a  Uoe  of 
railway.  In  going  to  and  from  their  labor  on  a  band- 
ear  on  such  railway,  are  nnder  tbe  control  of  suc^ 
f oteoaan;  and  bis  principal  Is  Hable  for  bis  negU* 
gence  occurring  in  tbe  coarse  of  bis  employiiieoW 
Skmz  Gtty  ft  P.  B.  Go.  v.  Smith.  88  Neb.  778^ 

A  foreman  In  ^lanre  of  agongof  raOroodlobor- 
eia,  with  power  to  discharge  them,  subject  to  tb# 
approval  of  tho  supervisor,  and  under  tbe  duty  to 
that  they  work  falthfuUy,  Is  the  direct  rspra- 
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66  111.  500;  Kuml&r  v.  Junetian  B,Oo,2S  Ohio 
^t.  160;  Smith  v.  M.  AL.K  Oo.  18  Fed.  Rep. 
.801 

Mr,  A.  J.  Dittenhoefer,  for  defendant  in 
-error: 

As  the  verdict  does  not  exceed  five  thousand 
dollars  this  court  has  no  jurisdiction. 

MerriU  v.  Petty,  83  U.  8.  16  Wall.  838-846 
(21:  499,  500);  Walker  v.  V.  8.  71  U.  8.  4 
Wall.  163(18:  819);  First  Hat,  Bank  v.  Bediek, 
110  U.  S.  224  (28:  124);  Western  U.  Teleg.  Co. 
T.  Rogers,  93  U.  8.  565  (23:  977). 

The  master's  immunity  from  damages  for 
iojuries  sustained  by  one  employ^  through  the 
negligence  of  another  is  limited  to  cases  where 
the  servants  are  engaged  in  the  same  depart- 
ment of  duty,  and  does  not  extend  to  cases 
where  servants  are  engaged  in  departments  es- 
sentially foreign  to  each  other. 

B  Abb.  Nat  Dig.  202, 203,  and  cases  cited; 
OraveUe  v.  Minneapolis  dt  tit,  L,  R,  Co,  1() 
Fed.  Rep.  711.  11  Fed.  Rep.  569;  Kinay.  Ohio 
R,  Co,  14  Fed.  Rep.  277;  Chrew  v.  8t,  Louis,  K, 
4i  N,  W,  R.  Co,  20  Fed.  Rep.  87;  The  Titan, 
23  Fed.  Rep.  413;  Oarrahyy,  Kansas  City,  St. 
J,  d  a  B.  R.  Co,  25  Fed.  ilep.  258;  McKenna 
v.  The  Carolina,  30  Fed.  Rep.  199;  Central  T. 
Co.  V.  Wabash,  St.  L.  dt  P.  R.  Co.  34  Fed.  Rep. 
<J16;  Chicago,  M.  dt  St.  P.  R.  Co.  v.  Ross,  112 
U.  8.  389  (28:  792);  Northern  P.  R.  Co.  v. 
Berbert,  116  U.  8.  642  (29:  755);  Cunard  8. 
J3.  Co.  V.  Carey,  119  U.  8.  245  (30:  354). 

It  is  proper  to  submit  to  the  Jury,  as  a  mat- 
ter of  fact,  whether  the  plaintiff  and  such  .Mher 
servant  were  in  the  same  line  of  employment. 

Toledo,  W.  dt  W.  R.  Oo.  t.  Moort,  77  HI. 
«17;  Chicago,  B.  &  Q.  R.  Oo.  t,  Gregory,  58  ID. 
272;  Indianapolis  db  St.  L,  R,  Co.  v.  Morgan- 
stem,  106  HI.  216. 

The  Engiiah  rule  that  all  servants  of  the  same 
master  are  fellow  servants  has  encountered 
•constant  resistance. 


Chicago  dbN.W.B.  Oo.  r.  Moranda,  98  HI. 
826. 

In  the  following  cases  in  the  federal  courts  it 
has  been  determined  that  as  matter  of  law  the 
servant  injured  was  not  a  fellow  servant  with 
one  whose  neglect  caused  the  accident: 

Common  laborer  engaged  In  unloading  ves- 
sel  and  officer  of  ship, — 

McKenna  v.  Carolina,  30  Fed.  Rep.  199. 

Expressman  and  engineer, — 

Central  T.  Oo.  v,  Wabash,  St.  L.  db  P.IR.  Oo. 
84  Fed.  Rep.  616. 

Common  workman  and  conductor  of  switch- 
engine, — 

Oarrahyr.  Kansas  City,  St  J.  dbC.  R&Co. 
25  Fed.  Rep.  258. 

8o  also  station  agent  and  carpenter, — 

Palmer  v.  Utah  db  N.  &  Co.  (Idaho)  18  Pac 
Rep.  425. 

Laborer  in  carpenter  shop  and  engineer, — 

Ryan  v.  Chiauro  dbN.W.  K  Ob.  fi)  111.  171; 
Bain  v.  Athens  Foundry  db  M.  Works,  75  Oa. 
718;  LouisnUe  db  y.  R.  Co.  v.  Moore,  88  Ky. 
675-684;  StrobU  v.  Chicago,  M.  db  St.  P.  R.  Co. 
70  Iowa,  555;  Chicago  db  A.  R  Oo.  v.  H(wt, 
122  lU.  369;  East  Tennessee,  V.  db  G.  R  Co. 
V.  DeArmond,  86  Tenn.  78,  87  Alb.  L. 
J.  22. 

Mr.  Juetice  Blatchibrd  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  to  recover  damages  for 
personal  injtiries,  brought  by  Barbara  Merchant 
against  the  Quebec  Steamship  Company,  a 
Canadian  corporation,  in  the  Superior  dourt 
of  the  City  of  New  York,  and  removed  by  the 

Slainiiff  into  the  Circuit  Court  of  the  United 
tates  for  the  Southern  District  of  New  York. 
The  case  was  tried  by  a  jury,  which  found  a 
verdict  for  the  pkiintiff  for  $6,000,  on  which  a 
Judgment  was  entered  in  her  favor  for  that 
amount,  with  $806  interest  from  the  time  of 


aentative  of  the  railroad  oompany,  and  not  a  fellow 
servant  with  the  laborers.  CrisweU  v.  Pittabiuvh, 
€.  &8t.  L.  B.  Co.  80  W.  Ya.  7B6. 

A  mine  boss  who  direots  a  ten-year-old  boy  to 
leare  the  work  he  is  doing  and  assist  in  switching 
«oal  cars  is  not  a  fellow  servant  of  sudb  boy.  Bra- 
wM  mook  Ooal  Co.  V.  O  affney .  Ua  Ind.  46S,  4  L.  B.  A. 
SCO. 

As  to  who  are  oo-employte  or  oo-eervaots,  within 
the  rule  that  a  master  is  not  responsible  for  injuries 
to  a  servant  occasioned  by  the  negligence  of  a  oo- 
aervant,  see  also  earlier  cases  in  naU  to  Hongh  v. 
Texas  ft  P.  B.  Go.  Bk.  SS,  p.  CUB;  also  noU  to  Coyne 
T.  Union  Paa  B.  Co.  ofiU,  p.  SSL 

Madtinefry  and  agfptianees, 

Tn  determining  the  <iue6tion  of  reasonable  oare 
•on  the  part  of  the  master,  regard  must  be  had  to 
the  risks  and  dangers  attending  the  use  of  the  in- 
strumentality furnished  the  servant  in  his  employ* 
aent;  and  the  obligation  of  the  former,  as  respects 
due  care,  extends  as  well  to  the  matter  of  inspeo- 
-tion  and  repair  as  to  furnishing.  Anderson  v. 
Minnesota  &  N.  W.  B.  Co.  80  Minn.  6S8;  Hannibal  & 
8t»  J.  B.  Co.  V.  Kanaley,  80  Kan.  1;  Missouri  Pac  B. 
Co.  V.  Crenshaw,  71  Tex.  840;  New  York  ft  a  M.  & 
ft  Co.  V.  Bogera,  11  Colo.  6:  ChOraln  v.  West.  IT.  TeL 
-Co.  40  La.  Ana.  178;  Ayers  v.  Blohmond  ft  D.  B.  Co. 
««  Ya.  670:  Oulf,  a  ft  a  F.  B.  Co.  V.  SiUiphant,  70 
Tex.  (68;  Bicheler  v.  Hanggi,  40  Minn.  988;  Georgia 
Pac.  B.  Co.  V.  Brooks,  84  Ala.  188;  Steen  v.  8t  Paul 
•ft  D.  B.  Co.  i7  Minn.  810;  Johnson  v.  Ashland  Water 
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Co.  71  Wis.  568;  Jones  v.  Old  Dominion  Cotton  MIDs, 
88ya.l40. 

Where  an  employ^  undertakes  a  hanrdoos  em- 
ployment, be  is  deemed  to  assume  the  risks  of  the 
same,  ao  far  as  they  are  open  to  observation  or  are 
known  to  hluL  Woods  v.  St  Paul  ft  D.  B.  Co.  81 
Minn.  436;  Chesapeake  ft  O.  &  Co.  v.  Lee,84ya.64Si 
Central  B.  ft  Bkg.  Oo.  v.  Sims,  80  Ga.  748;  Smith  v. 
Sellars,  40  La.  Ann.  6t7;  Norfolk  ft  W.  B.  Co.  v. 
Cottrell,  88  Va.  612;  Jenney  BleotHo  Light  ft  P.  Oow 
V.  Murphy,  115  Ind.  666, 15  West  Bep.  607:  Melaer  v. 
Peninsular  Oar  Co.  iMioh.)  a  N.  W.  Bep.  1078: 
Minty  v.  Union  Paa  B.  Co.  (Minn.)  4  L.  B.  A.  400( 
Campbell  v.  Lunsf  ord,  9S^  Ala.  SU;  Betger  v.  81. 
Paul  B.  Co.  80  Minn.  78;  Neiiing  iv.  Industrial  M4r. 
Co.  780a.  260. 

The  risk  of  danger  from  dangerous  machinery  is 
not  assumed  by  an  employ^  unless  he  knows  the 
danger  or  it  is  so  obviously  evident  that  hewiUbe 
presumed  to  have  known  it.   Scanlon  v.  Boston  ft 

A.  B.  Co.  7  New  Bug.  Bep.  141, 147  Mass.  484;  Louia- 
vflle  B.  Co.  V.  Wright,  16  West.  Bep.  820, 115  Ind.  804. 

A  switchman  assumes  the  haaard  of  an  untilocked 
frog  of  a  switch  which  he  uses,  when  he  accepts  the 
service  and  continues  therein.  Appel  v.  Baffalo, 
N.  Y.  ft  P.  B.  Co.  Ill  N.  T.  660;  Wolson  v.  Winona 
ft  St  P.  B.  Co.  87  Minn.  8»:  Goft  v.  Norfolk  ft  W. 

B.  Oa  86  Fed.  Bep.  200;  Buckley  v.  Gutta  Peroha  ft 
a  Mfg.  Co.  118  N.  7. 540. 

A  man  who  enters  upon  employment  In  a  tannery, 
where  he  walks  backwards,  dragging  hides  from 
vats  to  a  wash-wheel,  on  a  slippery  floor,  acroai  a 
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renderiog  the  verdict  to  the  time  of  enterinff 
Jodffmeot,  aod  $60.26  coets,— ih  all  $6,866.26. 

TM  pliiotiif  wai  the  stewardeee  of  the 
eteemshlp  Bermtida,  a  vessel  belonging  to  the 
defendant,  and  one  of  a  line  of  vessels  plying 
between  the  Oitj  of  Now  York  and  the  West 
Indies.  8be  hiui  been  employed  on  the  vessel 
for  about  eighteen  months.  It  was  her  duty 
%s  stewardess  to  attend  to  the  ladies'  rooms  In 
Uie  cabin,  and,  in  the  coarse  of  that  duty,  to 
empty  alopt,  as  to  which  her  orders  were  to 
throw  them  over  the  side  of  the  vessel.  The 
cabin  was  on  deck.  A  railing  extended  around 
the  vessel,  and  consisted  of  four  horizontal  iron 
rods,  which  were  supported,  at  intervals  of 
about  4^  feet,  by  stanchions.  In  this  railing 
there  were  openings  or  gangways,  for  receiving 
and  discharging  freight  and  passengers.  Three 
of  the  gangways  were  for  passengers.  One  of 
them  faced  one  of  the  doors  of  the  cabin  which 
open  on  the  deck.  In  order  to  use  these  open- 
ings or  gangways,  the  four  iron  rods  which 
formed  ue  railing  of  the  gangway,  instead  of 
being  fixed  immovably  to  the  stanchions,  were 
each  of  them  fastened  at  one  end  to  a  stanchion 
by  a  ring  or  eyelet  in  which  the  rod  ^*«1d 
swing,  the  other  end  of  each  rod  being  formea 
into  a  hook  which  went  into  an  eye  fastened 
on  another  stanchion  to  receive  it  This  was 
a  proper  construction  of  the  railing  at  the 
gangway. 

On  the  28th  of  December,  1888,  the  v^^el 
was  at  anchor  from  a  mUe-anda-half  to  two 
miles  off  the  shore  of  the  Island  of  Trinidad, 
one  of  the  islands  at  which  she  stopped  in  her 
trips.  8ome  passengers  from  New  York  were 
to  land  at  Trinidad,  and  their  baggage  was  put 
off  through  the  gangway  on  the  starboard  dde 
aft  into  a  boat  mm  theshore.  To  do  this,  the 
four  rods  composing  the  railing  in  thelgangwi^ 
were  raised,  and  the  gangway  was  opened. 


After  the  baggage  had  been  dlscharmt  the 
carpenter  and  the  porter  of  the  vessd  under- 
took, accordinpr  to  the  testimony  of  a  witness 
for  the  plaintiff,  to  replace  the  rods  In  their 
mpper  position.  He  savs  that  the  porter,  one 
West,  '*was  at  one  stanchion,  pushing  forward, 
while  the  carpenter  stood  at  the  other,  where 
the  hook  fitted  into  the  ejt,  trying  to  force  it 
into  the  eye.  It  began  raining,  and  the  car- 
penter and  West  were  beginning  to  get  wet." 
Thereupon  the  carpenter  left  the'saneway  and 
the  porter  left  it  soon  afterwanb.  The  rods 
were  not  placed  in  their  proper  positions,  but 
remained  so  far  unfastened  that  the  hooks 
were  not  secured  in  the  eyes.  The  porter  tes- 
tified, as  a  witness  for  the  defendant,  that  ho 
told  the  carpenter  to  put  the  rods  in,  and  that 
he  replied.  *'Wait  until  the  rain  goes  over." 
While  the  rods  were  thus  unfastened,  the 
plaintiff  came  out  of  the  cabin  door  with  a  pail 
of  slops,  to  throw  its  contents  over  the  side  of 
the  vessel  8he  leaned  over  the  railing  at  the 
gangway,  the  rods  save  way,  and  she  fell 
overboard  through  the  opening  and  was  ser- 
iously injured.  She  probably  struck  the  edge 
of  a  small  boat  which  was  Iving  there,  and 
thence  fell  into  the  water,  bhe  had  b^n  in 
the  habit  of  emptying  slops  at  this  gangway, 
but  had  never  noticed  the  hooks. 

The  ship's  company  consisted  of  thli^-two 
or  thirty-three  persons,  divided  Into  three 
classes  of  servants,  called  three  departments, 
the  deck  department,  Uie  engineer's  depart- 
ment and  the  steward's  department  The 
captain,  the  first  and  second  officers,  the  pur- 
ser, the  carpenter  and  the  sailors  were  in  the 
deck  department.  The  engineers,  the  firemen 
and  the  coal-passers  were  in  the  engineer's  d^ 
partment.  The  steward,  the  waiters,  the  cooks, 
the  porter  and  the  stewardess  were  in  the  stew- 
ard's department.     Every  one  on  board,  in- 


apaoe  about  IS  iDohes  wide  along  the  edge  of  a  vat» 
asnimes  the  risk  of  falling  Into  the  vat.  Balls  v. 
Detroit  Leather  Oo.  (Mloh.)  41 N.  W.  Bep.  SIA. 

One  ot  a  bridge  gang  employed  to  make  repairs 
of  railroad  bridges,  assigned  to  the  duty  of  pulling 
down  an  elevated  water-tank,  oannot  reoover  fer 
an  aooldent  which  oould  not  have  been  foreseen,  at 
least  by  anyone  ezoept  btmself  and  the  other  mem- 
bers of  his  gang,  who  were  bis  fellow  servants. 
Baston  v.  Houston  ft  T.  0.  B.  (K  81  Fed.  Bep.  Sft. 

A  boy  of  fouzteeo  or  fifteen  years  oM  oannot  re- 
oover of  hit  employer  for  Injuries  received  in  ooo- 
boquenoe  of  allowing  his  hand  to  be  caught  under 
u  stumping  machine  at  whioh  be  was  employed,  as 
tbo  danger  was  as  obvious  to  Um  as  to  an  adult. 
O^Keefe  v.  Thorn  (Pa.)  24  W.  N.  0. 87S. 

An  employ^  who  continues  in  bis  employment 
with  knowledge  of  the  dangerous  condition  of  the 
premises  wtiete  be  Is  employed,  on  the  emptoyeirs 
promiee  to  make  tbem  safe,  is  entitled  to  reoover 
for  Injuries  received  therefrom,  if  within  a  reason- 
able time  for  removing  the  defects,  but  not  if  after 
the  expiration  of  such  reasonable  time.  Stepben- 
•on  V.  Duncan,  78  Wis.  404:  Darracott  v.  Chesapeake 
ft  O.  B.  Co.  63  Va.  aB88:  Foster  v.  Pusey  (Del.)  18 
Cent  Bep.  47;  Oulf,  C.  ft  8.  F.  B.  Ca  v.  Donnell7,70 
Tex.  171;  Southern  Kan.  B.  Co.  v.  Oooker  (Kan.)  21 
Paeu  Bapw  18Be  Weld  v.  Mtasonri  P.  B.  Co.  80  Kan.  68. 

CbnCrlbiitorir  wsgHgwiet, 

AKhoogh  a  servant  be  Injured  by  the  negligence 
;  yet  if  be  ocmM  by  reasonal)le  care 


of  his 
ISt  U.8. 


and  prudence  have  averted  the  accident,  and  the  In 
jury  can  be  traced  to  hit  own  negligence  as  well  as 
that  of  the  defendant,  he  cannot  recover.  <X>m- 
waU  V.  Chartotte,  C.  ft  A.  B.<X>.  97  N.  C.  U;  Pierce 
V.  Atianta  Cotton  Mills,  79  Oa.  78S:  Stewart  V.  Phila. 
W.  ft  &  B.  Co.  (Del.)  17  AtL  Bep.  6BS;  Bast  TenncMee, 
V.  ft  O.  B.  Co.  V.  Maloy,  77  Oa.  287:  ByaU  v.  Central 
Pac.  B.  0>.  76  GsL  474;  Trinity  ft  &  B.  Co.  V.  Mitchell, 
7STez.eoe;  Wilson  v.  Louisville  ft  N.  B.  Co.  86  Ala. 
880:  Norfolk  ft  W.  B.  Co.  v.  Bmmert,  88  Va.  640; 
Piedmont  Blectric  niumlnatiogCo.  v.  Patteeon,  84 
Va.747;  The  Leocadla,  86  Fed.  Kep.  684;  Judklns  v. 
Maine  Cent.  B.  Co.  6  New  Bog.  Bep.  711. 80  Me.  417. 

Where  the  negllgeooe  of  an  employ^  of  a  railway 
company  contributes  to  his  death,  his  widow  can- 
not recover.  Central  B.ft  Bkg.  Oow  V.  KIteheos 
(Ga.1 08.8.  Bep.  887. 

A  master  is  not  releassd  from  UabOlty  for  an  la* 
jury  to  aservant  fTom  a  defective  machine,  by  the 
fact  that  the  operatorof  the  machine  was  negligent 
In  mansgtng  It  where  his  negilgeoce  simply  coo- 
tribnted  to  the  Injury  caused  by  the  m«ster*s  negw 
bgence.  Sherman  v.  Menomonee  Biver  Lumber 
0>.  1 L.  B.  A.  178,  T8  Wla.  IS;  Onolnnati,  L  St  L.  ft 
a  B.  Co.  V.  Lang,  llSInd.  878l 

An  employ^  may  recorer,  notwithstanding  his 
own  ncff liffooce,  if  the  employer  could,  by  the  ez* 
erdse  of  care,  have  avoided  the  coosequences  of 
the  employ6*s  negUgeoce.  Chesapeaka  ft  O.  B.  Co. 
V.  Lee,  84  Va.  642. 

As  to  responsibility  of  master  to  servant  fbri 
fulnras  and  competeoey  of  co  set  rauta,  am 
Wabash  B.  Oow  v.  MeDanlsta.  Bk.  87,  p*  806w 
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chiding  the  plaintiff,  had  si^ed  the  shipping 
articles,  and  she  had  participated  in  salvage 
given  to  the  vessel.  The  master  or  captson 
was  in  command  of  the  whole  vessel. 

At  the  close  of  the  evidence,  the  counsel  for 
the  defendant  requested  the  court  to  direct  the 
Jury  to  find  a  verdict  for  the  defendant,  on  the 
grounds  (1)  that  the  injuiy  sustained  by  the 
plaintiff  was  one  occasioned,  if  there  was  any 
negligence,  by  the  negligence  of  a  fellow  serv- 
ant; and  (2)  that,  on  the  imcontradicted  testi- 
mony, the  plaintiff  herself  was  guilty  of  con- 
tributory negHgtnce,  and  could  not  recover. 
The  court  refused  so  to  direct  the  jury,  to 
which  refusal  the  defendant  excepted. 

We  think  the  court  ought  to  have  directed 
the  jury  to  find  a  verdict  for  the  defendant,  on 
the  ground  that  the  negligence  was  that  of  a 
fellow  servant,  either  the  porter  or  the  carpen- 
ter. As  the  porter  was  confessedly  in  the  same 
department  with  the  stewardesajiis  negligence 
was  that  of  a  fellow  servant  The  contention 
of  the  plaintiff  is  that,  as  the  carpenter  was 
in  the  deck  department  and  the  stewardess  in 
the  steward's  department,  those  were  different 
departments  in  juch  a  sense  that  the  carpenter 
was  not  a  fellow  servant  with  the  stewardess. 
But  we  think  that,  on  the  evidence,  both  the 
porter  and  the  carpenter  were  fellow  servants 
with  the  plaintiff.  The  carpenter  had  no 
authority  over  the  plaintiff,  nor  had  the  porter. 
They  and  the  plaintiff  had  all  signed  the  ship- 
ping articles:  and  the  division  into  departments 
was  one  evidently  for  the  convenience  of  ad- 
ministration on  the  vessel,  and  did  not  have 
the  effect  of  causing  the  porter  and  the  car- 
penter not  to  he  feUow  servants  with  the  stew- 
ardess. 

The  injuries  to  the  plsintiff  were  caused 
solely  by  the  negligence  of  one  or  the  o^er  of 
two  fellow  servants,  who  were  in  a  common 
employment  with  her;  and  there  was  no  viola- 
tion or  omission  of  du^  on  the  part  of  the 
employer  contributing  to  such  injuries.  Neither 
of  her  fellow  servants  stood  in  sudi  relation 
to  her  br  to  the  work  done  by  her,  and  in  the 
course  of  which  her  injuries  were  sustained, 
as  to  make  his  negligence  the  negligence  of 
the  employer.  The  case  therefore  falls  within 
the  well-settled  rule,  as  to  which  it  is  unneces- 
sary to  cite  cases,  which  exempts  an  employer 
from  liability  for  injuries  to  a  servant  caused 
by  another  servant,  and  does  not  fall  within 
any  exception  to  that  rule  which  destroys  the 
exemption  of  the  employer  when  his  own  neg- 

Xce  contributes  to  the  inlury,  or  when  the 
'  servant  occupies  such  a  relation  to  the 
injured  party,  or  to  his  employment,  in  the 
course  oi  which  hii  injury  was  received,  as 
to  make  the  negligence  of  soch  servant  the 
n^ligence  of  the  employer. 

The  plaintiff  took  upon  herself  the  natural 
and  ordinary  risks  incident  to  the  performance 
of  her  duty,  and  among  such  risks  was  the 
negligence  of  the  porter  and  the  carpenter,  or 
of  either  of  thorn,  in  the  course  of  the  common 
employment  of  the  three.  There  was  nothing 
in  the  employment  or  service  of  the  carpenter 
or  the  porter  which  made  either  of  them  any 
more  tne  representative  of  the  defendant  than 
the  employment  and  service  of  the  stewardess 
made  her  such  representative.  The  court  left 
it  as  a  qoestion  for  the  Jniy  to  determine,  if 
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they  found  that  negligence  existed,  whether  the 
injury  was  occasioned  by  the  careless  act  of  a 
servant  not  employed  in  the  same  department 
with  the  plaintiff.  This  rulini^  was  excepted  to 
by  the  dcfendant,and  we  think  it  was  erroneous. 

The  plaintiff  takes  the  point  that,  as  the 
verdict  did  not  exceed  $5,000,  this  court  has 
no  jurisdiction,  although  the  Judgment  was 
for  the  amount  of  the  verdict,  with  interest 
and  costs.  The  statute  in  regard  to  the  Juris- 
diction of  this  court  provides  that  the  matter 
in  dispute  must  exceed  the  sum  or  value  of 
five  thousand  dollars,  exclusive  of  costs  (Act 
of  February  16,  1875,  chap.  77,  §  8,  18  Stat 
816).  It  is  well  settled  that  the  test  as  to  the 
jurisdiction  of  this  court,  in  a  case  like  the 
present,  is  the  amount  of  the  judgment  below, 
even  though  without  the  interest  hicluded  in 
it,  the  amount,  exclusive  of  costs,  would  not  be 
over  $5,000.  N.  T.  'BiewUed  Baihroad  Cb.  t. 
F(fth  Nat.  Bank,  118  U.  8.  608  [80:  259]. 

The  Judgment  of  the  Oireuit  OouH  ieretened, 
and  the  eaee  i$  remanded  to  ^at  amrt  wHk  a 
direction  to  award  a  new  trioL 


aUSTAYUS  0.  H0PKIN8  ar  al.,  P{|Il 

in  Err,, 

e. 

JOHN  J.  MoLURB,  Administrator,  ete^ 

ST  AL. 

(Sees,  afteporterlsed.  SSO-HU 

State  decree,  when  not  rennoahie  deoiriem  bated 
on  independent  ground, 

L  Where  the  deoree  of  the  state  ooort  does  noS 
rest  upon  the  State  Statute  in  Question,  Init  upon 
Independent  grounds,  It  oanoot  be  said  that  the 
decision  of  the  state  oourt  was  based  upon  the 
appUoatlon  of  the  Statute  as  a  vaUd  Aot  affeotinir 
the  oontraot  of  the  plaintUEs  In  error  and  Impair- 
ing Its  obligation. 

SL  Where  the  Supreme  Oourt  of  a  State  deddes  a 
federal  question.  In  rendering  a  judgment,  and 
also  decides  against  the  plaintiff  in  error  on  an 
Independent  ground,  not  Involving  a  federal 
question,  and  broad  enough  to  maintain  the 
judgment,  the  writ  of  error  will  be  dismissed 
without  considering  the  federal  questlcm. 

[No.  126.1 

Argued  2!fo9.  to,  1889.    DeeUkdMamkS,  1890. 

rr  ERROR  to  the  Supreme  Ooort  of  the 
State  of  South  Oarolina  to  review  a  decree 
affirming  a  decree  of  the  Circuit  Court  of  Ches- 
ter County,  South  Carolina,  that  the  liens  of 
certain  mortgages  were  exhausted  and  thej 
were  no  longer  preferred  claims,  and  that  tbW 
debto  they  were  given  to  secure  could  only  be 

Non.— ^to^irfftNetfofi  in  the  United  SUOm  9m- 
preme  Courts  where  federal  qiuMiUm  oHmv,  or  where 
are  drawn  in  quetttion  iCahtfia,  treaty  or  OofuCOu- 
Clou,  see  notee  to  Martin  v.Hunter,  Bk.  4,p.  97;  Mat- 
thews V.  Zane,  Bk.  S,  p.  684;  Williams  v.  Morrla.  Bk. 

s.p.8n. 

Ae  tojurWdktion  cf  United  States  Supreme  Comrt 
Co  deelore  ftoU  kno  void  at  in  oon^NcC  tottft  State  Cdf»> 
etUuHon;  toreoieedeereee  of  etate  eemuae  Ceee»- 
sCmcNon  ctf  ttate  kiisi,— see  noCs  to  Hart  v.  Lam* 
phlie,  Bk.  T.  p.  ere;  also  nete  to  Oomasrolal  Bank 
of  Otaietmiall  V.  Bnokliighanu  Bk.  UL  p.  IflS. 
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ptored  and  take  nmk  agttaat  the  meti  to  tbe 
Luids  of  Um  admiDiatntor  accordtor  to  tlie 
natore  of  tho  tostniment  eridendng  too  debt 
and  tbe  statute  relattog  tbereto,  to  an  actkm  to 
marsbal  tbe  aaaeta  of  tbe  estate  and  bare  tbe 
real  property  of  tbe  deceased  sold  and  bave  tbe 
creditors  of  tbe  estate  estahlisb  tbeir  demands. 

Tbe  facta  are  stated  to  tbe  optoUm. 
Optoion  below,  84  B.  0.  659. 
Mr,  Wm«  E.  Earl«  for  platotifis  to  error. 
Mr.  Jbo.  J*  HMsphUI  for  defendants  to 


JIf .  Jutiie$  Blatohford  dellTaed  tbe  opto- 
loo  of  tbe  court: 

On  tbe  9tb  of  Julj,  1876,  George  W.  Melton 
died,  totestate  and  tosoWent,  to  8ootb  Caro- 
Itoa,  leartoff  surriTtog  btoi  bis  widow.  Mar- 
caret  A.  Melton,  and'^  tbree  tofant  cbUdren. 
Jobn  J.  McLnre  was  appototed  administrator 
of  bis  estate,  and  commenced  an  aetloo  to  tbe 
Circuit  Court  of  Cbester  Countr,  Soutb  Caro- 
lina, to  July,  1877,  to  marsbal  tbe  assets  of 
tbe  estate,  to  baTe  tbe  real  property  of  tbe  de- 
osaaed  sold  to  aid  of  assets,  and  to  bave  tbe 
eroditora  of  tbe  estate  establisb  tbeir  demands. 
Tbe  creditors  were  called  to,  and  numerous 
daims  were  establisbed,  amonff  tbem  a  note 
imder  seal  to  R.  Q.  Ratcbford  &  Co.,  bearing 
date  February  88, 1860;  a  note  under  seal  to 
Dr.  A.  P.  Wylie,  bearing  date  May  8, 1878;  a 
note  under  seal  to  Samuel  D.  Melioo,  bearing 
date  February  1, 1871;  a  bond  secured  by  a 
mortflage  on  real  estate  to  one  Duyall,  sberiff , 
dated  June  4,  1876,  wbicb  bad  bedm  trans- 
ferred to  one  Kerr,  as  derk  of  tbe  court  of 
Fairfield  County,  Soutb  Carolina;  and  a  bond 
£381]  secured  by  a  mortgage  on  real  estate  to  Hop- 
kins, Dwtobt  A  Co. .  dated  May  10, 1876.  Tbe 
widow  and  tbe  tofant  cbildren,  and  Tarious 
creditors  of  tbe  deceased,  were  made  defend- 
ants. Tbe  case  was  referred  to  a  special  ref- 
eree, wbo  reported  tbat  tbe  assets  of  tbe  estate 
could  not  exceed  $11,000:  tbat  tbe  amount 
due  on  tbe  mortgage  to  Duvall,  sberiff,  was 
$1,087.86,  and  tbe  amount  due  on  tbe  mortgage 
to  Hopkins,  Dwigbt^k  Co.  was  $80,748.44;  and 
tbat  tbere  were  debts  on  sealed  notes  and  spe- 
daltiea  dated  prior  to  Norember  86,  1878, 
amounttog  to  $7,006.04,  and  debts  on  simple 
cootnds  amountinff  to  $86,416.08,  tbe  total  of 
tbe  tbree  claaMS  of  debts  betog  $76,866.81.  Tbe 
special  referee  reported  tbat,  after  tbe  payment 
of  tbe  costs,  tbe  assets  were  applicable  nrst  to 
tbe  satisfaction  of  tbe  bond  and  mortgage  to 
DuTall,  sberiff,  and  next  to  tbe  bond  sqa  mort- 
gage to  Hopkins,  Dwigbt  A  Co.  Exceptions 
were  filed  by  Tarioos  orediiors  to  tbe  report  of 
tbe  referee,  and  tba  case  was  beard  by  tbe 
circuit  court 

It  appeared  tbat  tbe  mortgage  to  Hopkins. 
Dwigbt  A  Co.  bad  been  f  orecfosed  by  a  ludidal 
sale  of  tbe  land  covered  by  it;  tbat  tne  pro- 
ceeds of  tbe  sale  were  insufficient  to  pay  tbe 
debt;  tbat  tbe  debt  and  tbe  mortgage  were  set 
up  as  a  piefened  claim  agatost  tne  general 
assets  to  tbe  bands  of  tbe  administrator;  tbat 
tbe  land  covered  by  tbe  mortgage  beld  by  Kerr 
as  clerk  was  sold  under  an  order  of  tbe  court 
bKore  Kerr  became  a  party  to  tbe  suit  by  proT- 
tog  bia  debt  and  mortage;  tbat,  after  tbat  sale, 
Kerr,  not  haTing  otiatoed  its  proceeds,  instl- 
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tuted  proceedings  to  foreclose  tbe  mortgage, 
obtained  Judgment  and  sold  tbe  land,  bo!  Uie 
proceeds  of  sale  were  insufficient  to  pay  tbe 
mortgage  debt;  and  tbat  Kerr  set  up  tne  debt 
as  a  preferred  one  against  tbe  general  assets  of 
tbe  estate. 

Tbe  circuit  court  aaid  to  its  optoion  tbat  tbe 
referee  beld  tbat  botb  of  tbeee  debts  were  pre- 
ferred claims  on  tbe  authority  of  tbe  case  of  JBU- 
vardi  y.8and$n,  6  S.  C.  816;  and  itdiscussed 
tbe  question  wbetber  tbe  mortgage  debt  of 
Hopkins,  Dwigbt  AOo.  was  a  preferred  claim 
after  its  specific  lien  bad  been  exhausted,  be- 
cause it  was  a  mortgage. 

Section  86  of  tbe  Act  of  Soutb  Carolina, 
which  became  a  law  March  18, 1780,  being  Act 
Na  1466,  entitled  "An  Act  Directing  tbe  Man-  raa21 
ner  of  Oranttog  Probates  of  Wills  and  Letters  ^  ^ 
of  Administration,  and  for  Other  Purposes 
Thereto  Mentioned"  (Stat  at  L.  of  a  C.  1880, 
ToL  6,  p.  Ill),  proTided  as  follows:  "  Tbat  the 
debts  due  by  any  testator  or  totestate  shall  be 
paid  by  executors  or  administrators  to  tbe  or- 
der foUowtoff.Tiai:  funeral  and  other  expenses 
of  the  last  stekness;  charges  of  probate  of  will 
or  of  the  letters  of  administration;  next,  debts 
due  totbepubUo:  next,  Judgments,  mortgages 
and  executions,  the  oldest  flrat;  next,  rent;  then, 
bonds  or  other  obligations;  and  lastly,  debts  due 
onopena*8counts;  out  no  preference  whatcTer 
shall  be  giren  to  creditors  to  equal  degree, 
where  there  is  a  deficiency  of  assets,  except  to 
tbe  cases  of  Judgments,  mortgagee  tbat  shall 
be  recorded,  from  the  time  or  recording,  and 
executioni  lodged  to  the  sheriff's  office,  tS»  old* 
est  of  which  shall  be  first  paid,  or  in  those  cases 
where  a  creditor  may  have  a  lien  on  any  par- 
ticular part  of  tbe  estate." 

Tbii  rax>Tision  was  construed  by  tbe  Consti- 
tutional Court  of  South  Caroltoa,  in  1888,  to 
tbe  case  of  T\LnM  r.  BdppMt,  8  McCord,  L. 
188.  In  that  case  tbe  deceased  left  an  out- 
standtog  "  obligation  or  sealed  instrument  of 
mortgage  and  corenant"  and  some  outstanding 
simpie-cootract  debts.  The  question  arose 
wbetber  that  instrument  was  to  oe  ranked,  in 
tbe  legal  order  of  payment  under  the  Statute, 
among  bond  debts,  or  among  slmple-contract 
debts.  The  court  said  tbat  tne  daim  was  l^ 
simile  contract,  tbat  is,  by  a  note;  tbat  the 
question  was  whether  the  mortgage  deed  could 
change  tbe  character  of  tbe  note,  or  give  ft  a 
preference  OTer  other  simple-contract  debts 
under  the  Statute:  tbat  tbe  simple-contract  debt 
waa  not  changed  by  tbe  mortgage;  and  that  tbe 
deed  gaye  a  particular  lien  upon  oertato  prop* 
erty,  out  its  oblect  and  totent  bad  terminateo, 
and  otherwise  left  the  note  aa  it  stood  before, 
stiU  a  simple  contract.  ' 

In  Kinardy.  Toumf.  8  Ridi.  Eg.  847,  to  tbe 
Court  of  Appeals  to  Equity  and  Court  of  Br- 
rora  of  Soutb  Carolina,  to  1846,  it  was  held 
that,  to  tbe  admtoistratkm  of  the  assets  of  an 
insoiTent  testator  or  totestate,  mortgages,  as 
mortgages,  were  not  entitled  to  priority  orer 
rent,  spedaltiea  and  simple-contract  debts,  ex- 
cept so  f  ar  aa  they  were  liens  on  any  particular  L'o3  J 
part  of  tbe  estote,  and  that,  after  the  lien  was 
exhausted,  tbe  grede  of  tbe  demand  must  be 
determined  by  the  nature  of  tbe  instrument 
which  tbe  mort^^ige  waa  given  to  secure:  tbe 
court  foUowing  tbe  decision  to  Tunn^  t.  Bap- 
poldL 
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The  provision  of  the  Act  of  1789  was  incor- 
poratea  in  1873  in  the  Revised  Statutes  of 
bouth  Carolina,  as  section  3  of  cliapler  90,  p. 
457,  as  follows:  "  The  assets  which  come  to 
the  hands  of  an  executor  or  administrator, 
after  proper  allowance  to  the  executor  or  ad  min- 
istrator,  in  a  due  course  of  administration,  shall 
be  applied  to  the  payment  of  his  debts  in  the 
following  order,  that  is  to  say:  (1)  funeral  and 
other  expenses  of  the  last  sickness,  charges  of 
probate  or  letters  of  administration;  (2)  debts 
due  to  the  public;  (8)  judgments,  mortgages 
and  executions — the  oldest  first;  (4)  rent;  (5) 
bonds  and  debts  by  specialty ;  (6)  debts  by 
simple  contract. 

In  1875,  *he  cas».  '>f  Edtcardi  v.  SandevB,  6  8. 
C.  816,  was  decided  6y  the  Supreme  Court  of 
the  State.  It  was  held  t>*'>t,  under  section  26 
of  the  Act  of  1789,  pres^dbing  the  order  in 
which  debts  of  a  decedent  are  to  be  paid,  mort- 
gages, whether  of  chattels  or  real  estate,  rank  in 
the  third  class,  and  are  entitled  to  payment  out 
of  the  general  estate  in  preference  to  specialty 
and  simple-contract  debts;  that  a  purchaser  of 
the  mortgaged  premises,  by  the  mortgagee  or 
his  assignee,  under  a  decree  for  foreclosure, 
does  not  extinguish  the  mortgage  debt  for  any 
unsatisfied  balance  that  may  remain;  and  that, 
where  the  purchase  is  made  after  the  death  of 
the  mortgagor,  the  unsatisfied  balance  retains 
its  rank  as  a-  mortgage  debt,  with  right  to 
priority  of  payment  out  of  the  general  estate, 
over  specialty  and  simple-contract  debts. 

While  the  case  of  Sidwardi  v.  Sanden  stood 
ns  the  rule  of  construction,  the  referee  In  the 
present  case  held  that  the  mortgages  in  ques- 
tion were  preferred  claims.  Before  the  case 
came  on  to  be  heard  upon  exceptions  to  the 
report  of  the  referee,  the  case  of  Piesterv, 
Piester,  22  S.  C.  189,  was  decided,  in  January, 
1885,  by  the  Supreme  Court  of  the  State, which 
held  that,  under  the  Act  of  1789,  a  mortgage,  as 
such,  had  no  precedence  in  the  administradon 
of  the  estate  of  a  deceased  person  except  to  the 
extent  of  its  specific  lien  upon  the  property 
mortgaj^ed,  ana  that  when  such  lien  was  ex- 
hausted the  mortgage  nmked  according  to  Uie 
^ade  of  the  demand  secured  by  it;  thus  ap- 
proving the  case  of  Kinard  v.  Young,  and  over- 
ruling that  of  Edwards  v.  SanderB,  The  court 
said :  '*  We  think  that  a  creditor  of  a  decedent's 
estate,  whose  claim  is  secured  by  a  mortgage 
on  particular  property,  has  under  the  Act  a  lien 
upon  that  property;  but  when  that  is  exhaust- 
ted  the  mortgage  as  such  Xs  functus  officio;  and 
in  further  marshaling  the  assets  the  demand 
must  rank  according  as  it  may  be  a  simple  con- 
tract or  specialty."  The  court  cited  the  cases 
of  Tunno  t.  Bappoldt  and  Kinard  t.  Young, 
and  said  that  the  doctrine  asserted  by  them  was 
regarded  as  the  settled  construction  of  the  Act 
of  1789,  until  the  case  of  Edttardi  v.  Sanders, 
Of  that  case  the  court  said  that  it  "is  not  only 
unsustained  by  proper  rules  of  construction,  but 
is  in  direct  opposition  to  the  decided  cases  and 
what  was  at  that  time  considered  the  settled 
law  of  the  State."  The  court  then  referred  to 
the  Act  of  South  Carolina,  passed  December 
14, 1878,  entitled  "An  Act  to  Alter  and  Amend 
the  Law  In  Relation  to  the  Payment  of  Debts 
of  a  Decedent "  (No.  648, 16  Stat.  686),  which 
provides:  "  That  in  the  administration  of  the 
^ts  of  a  decedent,  mortgages  shall  not  be  en- 


titled to  a  priority  over  rents,  debts  by  special- 
ty, or  debts  by  simple  contract,  except  as  to  the 
particular  parts  of  the  estate  affected  by  the 
liens  of  such  mortgages.  That  after  the  prop- 
erty covered  by  the  liens  is  exhausted,  the 
grade  of  the  demand  shall  be  determined  by 
the  nature  of  the  instrument  which  the  mort- 
gage was  ^ven  to  secure,"  as  an  Act  which, 
although  It  was  passed  after  the  facts  in  the 
case  then  at  bar  arose,  "only  declared  what  had 
been  the  law  of  the  State  since  the  Act  of  1789." 

After  a  consideration  of  these  cases,  the  cir- 
cuit court  reached  the  conclusion,  in  Uie  pres- 
ent case,  that  the  mortgages  in  Question  came 
under  the  operation  of  the  decidon  in  Piester 
V.  Piester,  and  were  not  preferred  claims  aa 
mortgages.  The  decree  of  that  court  was  that, 
the  lien  of  the  mortgages  having  been  exhaust- 
ed, they  were  no  longer  preferred  daims;  and 
that  the  debts  they  were  given  to  secure  could 
only  be  proved  and  take  rank  against  the  assets 
in  the  hands  of  the  administrator  according  to  [S^^l 
the  nature  of  the  instrument  evidencing  tba 
debt,  and  the  Statute  relating  thereto.  Excep- 
tions were  filed  to  the  decree  and  the  case  was 
heard  on  appeal  by  the  Supreme  Court  of  tba 
State,  which,  in  April,  1886,  affirmed  the  de- 
cree of  the  circuit  court    24  S.  C.  659. 

The  point  was  taken  by  the  appellants  in  the 
Supreme  Court  of  South  Carolina,  that  the 
case  of  Piester  t.  Piesier  could  not  be  applied 
to  their  cases,  for  the  reason  that  so  to  apply  it 
would  impair  the  obligation  of  contracts  or 
devest  vested  rights,  because,  at  the  time  of 
the  making  of  the  contract  of  Hopkins,  Dwigfat 
&  Co.,  the  law,  as  then  declared  by  the  case  of 
Edtoards  v.  Sanders,  required  that  the  balances 
due  on  the  two  debts  should  be  ranked  aa 
mortgages,  and  aa  such  be  entitled  to  priority 
over  specialty  debts;  and  that  the  decvdon  in 
Piesier  v.  Piester  comI^.  not  devest  rights  which 
became  vested  at  the  time  the  intestate  died, 
under  the  law  as  it  was  then  declared  to  be. 

But  the  supreme  court  said  that  the  construc- 
tion placed  on  the  provisions  of  the  Act  of  1789 
by  the  decision  in  Piester  v.  Piesier  was  the 
same  aa  that  laid  down  in  Tunno  v.  Hapvoidt 
and  Kinard  v.  Youna;  that  the  law  stood  un- 
questioned down  to  the  time  of  the  decision  in 
EdvDards  v.  Sanders;  that  that  decision  did  not 
seem  to  have  been  foUowed  in  a  single  in- 
stance;  that  'from  what  was  said  in  Pinter  v. 
Piester  It  would  seem  never  to  have  been  satis- 
factory to  the  profession;  that  at  the  first  op- 
portunity it  was  overruled;  and  that,  in  the 
meantime,  the  Legislature,  by  the  Act  of  1878, 
had  shown  its  dissatisfaction  with  the  con- 
struction adopted  in  the  case  of  Edwards  v. 
Sanders.  On  the  question  whether  the  de- 
cision fai  Piester  v.  Piesier  effected  such  %. 
change  In  the  law  as  would  forbid  its  applica- 
don  to  the  case  under  consideration,  because  it 
would  impair  th^  oblinition  of  a  contract  or 
devest  rights  vested  under  the  law  as  declared 
in  Edwirds  v.  Sanders,  the  supreme  court  said 
that,  as  the  proper  construction  of  the  Statute 
had  been  settled  for  a  long  series  of  years  by 
decisions  of  both  of  the  eourts  of  final  resort  in 
the  State,  in  accordance  with  the  view  declared 
in  iPiester  v.  Piester,  it  would  be  going  very' 
far  to  say  that  a  single  isolated  decision,  never  rs861 
recognised  or  followed  in  any  subsequent  case, 
and  never  recommending  itself  to  the  approval 
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of  the  profeflsioD,  tbould  be  regarded  as  baviDg 
tbe  effect  of  cbaD^iog  the  law.  "  On  tbe  cou- 
trary,"  says  the  court.  **  whatever  may  be  the 
opinioDS  of  iodivlduals  as  to  its  correctaess,  it 
must  be  regarded  as  an  erroneous  decUration 
of  what  was  the  law,  and  as  only  the  law  of  the 
particular  case  in  which  it  was  made.** 

The  members  of  the  firm  of  Hopkins,  Dwight 
A  Co.,  as  successors  of  the  former  members  of 
that  firm,  and  the  trustee  of  that  firm  and  of 
Hrs.  Melton  and  her  infant  children,  hare 
brought  a  writ  of  error  to  review  the  decree  of 
the  supreme  court  affirming  that  of  the  drcuit 
court;  and  the  defendants  in  error  now  move 
to -dismiss  the  writ  of  error,  on  the  ground  of 
a  want  of  jurisdiction  In  thk  court 

It  is  contended  on  the  part  of  the  plaintitb 
in  error  that  the  decision  of  the  court  below 
was  based  upon  the  application  of  the  Act  of 
1878  as  a  Tiuid  Act,  ufecting  the  contract  of 
the  plaintiffs  in  error  and  impairing  Its  obliga- 
tion. But  the  validity  of  that  Stotute  was  not 
drawn  in  question,  and  the  supreme  court  did 
not  pass  upon  It.  The  decree  of  that  court 
does  not  rest  upon  that  Statute,  but  upon  Inde- 
pendent groimds.  The  decision  lests  upon  a 
ground  broad  enough  to  cover  the  entire  case, 
without  considering  the  Statute.  It  rests  upon 
the  ground  that  the  law  of  South  Carolina,  tin- 
der tbe  Act  of  1789.  was  such  as  it  had  always 
been  held  to  be.  In  Tunno  v.  Happoldt,  Kinard 
V.  Young  and  PMer  t.  Pienier,  and  that  Uie 
law  aa  so  declared  had  always  oeen  the  ^aw, 
and  was  not  varied  or  changed  by  anything 
decided  In  Bdwardi  t.  Banden.  That  being 
so,  we  mtist  hold  that  no  federal  question  fm 
presented  by  the  record. 

This  view  is  In  accordance  with  the  dedsiona 
of  this  court  in  Kreiger  v.  Shdb^  BaOroad  Co, 
125  U.  6.  89  [81:  671^:  Ik  8au$8wre  v.  GaO- 
lard,  187  U.  S.  816  [88:  186),  and  Hak  t. 
Akm.  188  U.  8.  654  [88: 448),  the  ruling  In 
which  cases  is  that,  where  the  Supreme  Court 
of  a  State  decides  a  federal  question,  In  render- 
ing a  iudgment,  and  also  decides  against  the 
plainuff  in  error  on  an  Independent  ground, 
BO  involving  a  federal  question,  and  broad 
enough  to  maintain  the  Judgment,  the  writ  of 
error  will  be  dismissed  without  considering  the 
federal  question. 

Tk$  writ  iif  ^rrmr  U  ditmiimd. 
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Ollloe,  be  cannot  have  for  It  an  extended  oon- 
■tructioa  which  bos  been  rejected  by  tbe  Patent 
Office. 

a.  In  a  suit  on  bis  patent,  his  dalmmoit  be  limited., 
where  It  is  a  oomblnation  of  parts,  to  a  oomtilna- 
tlon  of  all  the  elements  which  he  has  included  In^ 
his  claim  as  necessarily  constituting  that  combf- 


%,  Hie  Martin  caster  patented  to  him  by  letten> 
patent  No.  190401,  Hay  1, 1877,  Is  not  infrlnaed  bv 
the  Yale  caster  used  and  sold  by  defendants. 

i.  Tn  view  of  the  state  of  the  art,  the  words  **  the- 
rocker-formed  collar-bearing,  or  Its  mechsnical 
equivalent,**  In  the  claim  of  tbe  Martin  patent,, 
moit  be  restricted  to  such  %  iMarlng  resting  on  a 
collar  beneath  the  floor-wheel  bousing,  at  ir 
shown  in  tbe  patent. 

S.  Tbe  honsinff  in  the  Tale  caster  Is  not  of  a  con- 
struction similar  to  that  described  by  Martin;  and 
there  Is  not  in  tbe  Yale  caster  any  equivalent  for 
such  **rocker*formed  collar-bearing.**  Tbehoua- 
taur  of  thf  Martin  patent  hosan  opening  from  top- 
to  bottom,  while  the  Yale  caster  has  ao  such, 
openinir.  / 

^^  pro.  150.1 

Argutd  Det.  to.  1889,    JMdsT  Mair6k8,lS90. 

APP£AL  from  a  decree  of  tue  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
diana to  review  a  decree  dismissing  a  suit  for 
an  Infringement  of  letters- patent  granted  to 
AlezaiKler  C.  Martin  for  an  Improvement  In 
furniture  casters.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  28  Fed.  Rep.  272. 

Mr,  Chmrlmm  P.  Jacoba  for  appellant 

(No  counsel  for  appelleea.) 

Mr,  Juatia  Blaichford  delivered  the  opin* 
Ion  of  the  court: 

This  Is  a  suit  In  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  Sutes  for  the  District 
of  Indiana,  bj  the  Phoenix  Caster  Com  pan  v, 
an  Indiana  corporation,  aninst  Augustus  Spie- 
gel, Heniy  Frank  and  Frederick  Thoms,  to 
recover  for  the  alleged  Infrlnsement  of  letters- 
patent  No.  120,152,  granted  May  1, 18T7,  on  an 
application  filed  September  16,  1876,  to  Alex- 
ander C.  Martin,  for  an  "improvement  In  fur- 
niture casters." 

The  spedflcation,  claim  and  drawinga  of  the 
patent  are  as  follows:  "  This  Invention  relates 
to  swiveling  casters,  and  the  objects  of  the  In- 
vention are  to  aecore  in  such  casters  freedom 
from  pivotal  wear  of  carpet  or  floor  and  in- 
creasea  mobility  in  swiveling.  The  first  object 
la  attained  by  the  uae  of  two  fioor- wheels  whose 
axea  are  coincident.  In  connection  with  devicea 
which  insure  the  contact  of  both  wheels  with 
the  floor,  regardless  of  ordinary  Irregularitlea 
of  floor  surface.  The  second  object  of  tbe  in- 
vention is  a  natural  result  of  the  suppression 
of  floor  friction.  In  the  accompanying  draw- 
ing. Fig.  1  is  an  elevation  of  my  improved 
caster.  Part  of  Fig.  1  la  a  vertical  aectioo. 
Fig.2laaaldo  elevation,  and  Fig.  8  is  a  part 
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eleTatioo,  ezhfbitlDg  the  portion  cot  awaj  in 
Fig.  1.  Common  casters,  in  twiveling,  pivot 
upon  the  floor.  The  point  of  pivot  motion  if 
the  point  of  contact  between  wneel  and  floor. 
Sacn  pucker  and  wear  carpets,  and  are  slug- 
gish  in  their  swivelins  action.  Two  rollers 
side  by  side  will,  in  swiVeling,  turn  in  opposite 
directions,  and  it  wiU  be  found  that  they  roll 
upon  the  floor  instead  of  pivoting,  as  does  the 
amgle  wheel;  but  if  the  floor  should  be  irregolar, 
as  is  often  the  case,  one  wheel  of  the  pair 
would  not  touch  the  floor,  and  the  two- wheeled 
caster  would  become  practically  a  one- wheeled 
caster.  My  improvement  consists  in  making 
the  aids  of  the  two  wheels  osdllatoiy  with  ref- 
erence to  the  article  to  which  the  furniture 
caster  is  attached.  The  axis  of  oscillation, 
being  at  right  angles  to  the  floor-wheels'  axis, 
allows  the  wheels  to  accommodate  Uiemselves 
to  ordinary  inequalities  of  floor.  Referring  to 
the  drawing,  A  is  a  flange,  from  which  de- 
pends the  stem  or  boss  C.  This  stem  serves  as 
a  pivot  for  the  swiveling  motion,  as  a  draft  pin 
for  the  wheel-housing,  and  as  a  means  of  unit- 
ing the  parts.  The  housing  B  furnishes  bearing 
supports  for  the  two  floor-wheels  E  £  and  the 
anti-friction  pivot  wheel  F.  The  latter  wheel  is 
dtuated  centrally  between  and  vertically  above 
the  floor-wheels.  The  housing  swivels  upon 
the  stem  in  the  usual  manner.  Were  only  a 
swiveling  motion  of  the  housing  desired,  its  flt 
upon  the  central  pivot  mleht  be  dose,  allow- 
ing only  looseness  enough  fbr  the  swivding  ac- 
tion; but  the  object  sought  by  my  improve- 
ment demands  that  the  housing  should  have  a 
compound  motion  with  reference  to  the  central 
pivot  It  must  revolve  upon  a  vertical  axis 
and  oscillate  upon  a  horizontal  axis.  This 
compound  bearing  is  formed  by  nokinff  the 
housing  bearinff  slightly  ellipticru  and  the 
housinff  collar-bearing  in  rocker  form,  as 
shownln  Fig.  8.  The  rocker  may  be  on  the 
side  of  the  hole  nearest  the  anti-friction  wheel 
or  on  the  opposite  side,  and  the  axis  of  the 
rocker  should  be  in  line  with,  and  a  continua- 
tion of,  the  axis  of  the  anti-friction  wheel  F, 
so  that  the  anti-friction  wheel  may  not  impede 
the  oscillating  motion.  By  means  of  tiie  relief 
resulting  from  the  elliptic  nature  of  the  hous- 
ing opening  and  the  rocker-bearinff,  freedom 
for  oscHlatiop  is  secured  without  Interfering 
with  the  functions  of  the  central  pivot  as  a 
bearing  of  rotation,  draft-pin  and  means  of 
union.  I  claim,  as  my  invention,  a  furniture- 
caster  composed  of  the  following  elements: 
The  floor- wheels  £ £,  the  antifriction  pivot 
wheel  F,  the  housing  B.  the  elliptical  housing 
opening  or  its  mechanic^  equivalent,  and  the 
rocker-formed  collar-bearing  or  its  mechanical 
equivalent,  all  combined  so  as  to  allow  the 
floor-wheel  axis  to  oscillate  horizontally,  sub- 
stantially as  and  for  the  purpose  specified.'* 

The  answer  sets  up  as  defenses  want  of 
novelty  and  non-infringement  After  a  repli- 
cation,  proofs  were  taken  on  both  sides.    The 


case  was  heard  before  JudQt  Woods,  and  a  d» 
cree  was  entered  which  stated  that  the  court 
found  that  there  had  been  no  infringement  of 
the  patent,  and  that  the  bill  was  dismissed,  with 
costs.  Fiom  this  decree  the  plaintiff  has  ai^ 
pealed.  The  opinion  of  the  court  is  report«i 
in 26  Fed.Rep.272. 

The  caster  ujBed  and  sold  by  the  defendant! 
was  known  as  "the  Yale  caster,"  and  was 
made  at  New  Haven,  Oonnecticut  The  opin- 
ion of  the  court  stated  that  the  prior  art  wm 
shown  bv  reference  to  numerous  earlier  pat- 
ents, both  American  and  £nglish,  "which,  \X 
is  alleged,  anticipated  the  Msitin  combination 
entirely,  or.  at  least,  in  so  far  as  to  impose  up- 
on it  a  strict  construction,  limiting  u  to  the 
particular  arrangement  of  parts  described  and 
excluding  any  pretense  of  infringement  by  the 
defendants."  The  opinion  then  proceeds  as 
follows:  "After  a  painstaking  consideration  of 
the  evidence  and  accompanving  models,  the 
opinions  of  the  experts,  and  tiie  aiguments  and 
briefs  of  counsel,  which  upon  both  sides  have 
been  quite  exhaustive,  I  am  compelled  to  the 
conclusion  that  infringement  has  not  been 
shown,  and  consequent^  that  the  bill  must  be 
dismissed.  The  combination  of  the  patent  in 
question  accomplished  no  new  result  in  me- 
chanics, and  differed  from  previous  known 
combinations,  designed  for  the  same  and  like 
purposes,  only  in  the  construction  of  one  or 
two  of  the  parts,  whereby,  perhaps,  a  better 
but  certainly  not  a  different  kind  of  result  was 
accomplished  than  had  been  before  effected. 
More  than  thii  cannot  be  Justly  claimed,  as  it 
seems  to  me.  Besides,  it  appears  that  Martin's 
application  for  a  patent  was  rejected  and  with- 
drawn two  or  more  times,  the  examiner  insist* 
ing,  upon  certain  references,  'that  all  ap^- 
canfs  novelty  in  entire  device  is  only  expressed 


by  woidi  as  specifled.'  In  obedience  to  fhli 
ruling  the  daim,  and  perhaps  the  specification, 
was  modified  and  the  patent  granted.  It  fol« 
lows  that  the  patent  cannot  now,  by  a  liberal 
construction,  oe  made  to  indade  anything  so 
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dmied  by  ttie  Patent  OfBce,  and  without  this 
Ibe  device  of  the  defeodjiott  caiinol.  I  think, 
be  said  to  tnfrinffe." 

The  claim  of  toe  patent  it  for  a  combination 
of  the  followioir  elements:  (1)  the  floor- wbeeU 
£  £:  (2)  the  anti-friction  pivot< wheel  F;  (tf)  the 
bouaiogB;  (4)  the  elliptical  houdng-opeDinff, 
or  its  mechaolcal  equiifiUent;  (6)  the  collar;  (6) 
the  rocker-formed  collar-bearing,  or  its  mechan* 
ical  oqnivalent  All  these  are  to  be  so  com- 
bined as  to  allow  the  axis  of  the  two  floor 
wheels  to  oscillate  horizontally  with  reference 
to  the  article  to  which  the  caster  is  attached. 
The  floor-wheels  £  £  are  mounted  in  a  hous- 
ing. This  housing  also  furnishes  bearing  sup- 
E>rts  for  an  anti-friction  pivot  wheel  F,  which 
Iter  wheel  constitutes  the  principal  bearing 
aurfsce  between  the  floor- wheels'  housing  and 
the  plate  at  the  bottom  of  the  piece  of  fuml* 
ture,  on  which  plate  the  anti-fri^tfoo  pivot- 
wheel  travels  in  the  swiveling  movement  of 
the  caster.  The  collar,  which  is  not  referred 
to  by  letter  in  the  specification,  U  marked  D  in 
figure  8  of  the  drawings.  It  sustains  the  down- 
ward pressure  at  the  heel  of  the  housing,  which 
is  that  part  most  remote  from  the  floor-wheels. 
The  convex  surface  of  the  rocker-formed  col- 
lar-bearing, which  is  between  the  heel  of  the 
bouslDg  and  the  collar,  is  formed  on  the  hous- 
ing itseif.  There  is  an  elliptical  opening  in 
the  housing,  in  which  the  entire  caster  swivels, 
ao  aa  to  permit  its  lateral  oscillation.  No  one 
of  the  nx  elements  above  mentioned  can  be 
dispensed  with,  without  departing  from  the 
invention  specified  in  the  claim  of  the  patent 
The  collar  is  a  necessary  element  in  the  com- 
bination specified  In  the  claim,  because  there 
cannot  be  a  rocker- formed  ooUar- bearing  on- 
Jeas  there  be  a  collar. 

A  copy  of  the  file-wrapper  and  its  contents, 
in  the  matter  of  the  patent,  is  found  in  the  rec- 
ord. The  claims  in  the  spedflcation  original^ 
filed  were  as  follows: 

"First.  The  hooaing  B,  in  combination  with 
the  antifriction  wheel  F,  and  two  or  more 
floor  wheels,  £.  substantiallv  aa  described. 

*'Second.  The  combination  of  tho  housing 
B,  flange  A,  boas  C,  so  arranged  that  the  azfi 
of  rotation  and  oscillation  of  the  housinffs 
shall  Intersect  below  the  flanre  A.  substantially 
AS  snd  for  the  purpose  spedfled. 

"Third.  The  combination  of  the  flange  A, 
boss  C  and  screw  O,  substantially  as  wSl  for 
the  purpose  spedfled.  ** 

The  spplication  waa  rejected  on  the  87th  of 
September,  1876,  by  a  reference  to  four  United 
States  patents,  the  examiner  saying  that  the  in- 
vention daimed  lacked  apparently  any  element 
of  patentable  novelty,  and  adding  that,  in  view 
of  those  referencea,  "and  in  the  absence,  as  far 
aa  is  perceived,  of  any  new  formation  or  show- 
ing of  patentable  improvement  over  them,"  the 
application  was  rejected. 

The  applicant  then  canceled  said  three 
<Wms,  snd  substituted  for  them  the  follow- 
ing, leaving  the  text  of  the  specification  to 
stand: 


«•! 


*In  a  furniture-caster,  the  comblnsUon  of 
the  above-described  housiog  B  with  the  anti- 
friction wheel  F  and  floor-wheela  £  £,  when 
the  aatl-frictioo  wheel  F  Is  situated  above  and 
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oentrallr  between  the  floor-wheels  B  B,  sub- 
stantially aa  and  for  the  purpose  spedfled." 

On  the  5th  of  October.  1876,  the  Patent  Of- 
floe  informed  the  applicant  that  it  waa  not 
patentable  to  double  the  number  of  wheels 
which  bsfore  existed,  the  examirer  adding:  "It 
would  not,  of  course,  be  possible  to  repatentall 
our  devices  used  with  a  single  wheel  to  every- 
one who  should  put  in  two  wheels  instead  of 
one." 

The  applicant  then  mrle  amendments  in  his 
spedflcation  and  drawir^s.  and  submitted  his 
case  again,  with  an  argument,  to  which  the 
Patent  OtDce  replied,  on  the  19th  of  October, 
1876,  that  if  the  applicant  would  define,  in  his 
claim,  bis  "housing  B"  as  "having  an  elliptical 
opening  bearing  upon  a  point  opposite  to  and 
farthest  from  the  anti  friction  wbed  F,"  the 
case  would  puss  all  reference. 

In  reply  to  this,  the  applicant,  on  the  23d  of 
October,  1^)76,  subBtitutcd  a  new  specification 
and  claims  for  those  slrendy  presented.  The 
new  claims  were  as  follows: 

"In  s  caster,  the  combination  of  the  housing 
B,  anti- friction  wbed  F  and  fioor-whecls  £  ^ 
when  the  anti- friction  wbed  Is  located  centrally 
between  and  vertically  above  the  floor-wheels^ 
for  the  purpose  snd  substantially  aa  spedfled. 

"In  a  caster,  the  combination  of  tne  flange 
A,  stem  C,  housing  B  and  floorwheels  £  £,  so 
arranged  U)at  the  axis  of  the  floor-wheels  msy 
oscillate  with  reference  to  tha  plane  of  tba 
flange  A." 

On  the  86th  of  October,  1876,  the  examinet 
wrote  to  the  applicant  as  follows:  "The  exam- 
iner, in  ofllcial  letter  of  19th  inst.,  suggested  aU 
he  fdt  that  he  could  possiblv  aUow,  oonsidei^ 
ing  the  state  of  the  art.  ApnUcanf s  present 
amended  flrst  claim  oould  not  oe  allowed,  as  it 
is  for  just  what  in  every  letter  the  OfiSoe  has 
stated  that  it  could  not  allow,  Tis.:  'adding  the 
usual  friction  roller  in  the  usual  way  to  two 
wheels,  also  okL'  This  ii  a  mere  double  use. 
The  9d  amended  claim  could  not  be  allowed^ 
even  were  applicant  the  flrst  to  use  two 
wheels,  for  it  u  not  for  devices,  but  for  a  re- 
sult or  function  (never  patentable),  ^yplicant 
claima,  'so  arransied  that  the  axia  mar  oacU* 
late,'  etc  A  dozen  inventions  mar  do  this, 
and  yet  not  be  equivalents  of  appTieant's  ar- 
rangement of  devices,  to  which  alone  be  ii  en« 
titled.  Just  as  stated  in  letter  of  19th,  the 
examiner  thinks  thst  in  granting  the  claim 
there  suggested  be,  if  anything,  ens  on  th« 
liberal  ^e." 

In  reply,  the  applicant,  on  the  81st  of  Octo- 
ber, 1876,  amended  his  spcdfication  and  clains. 
The  following  paragraph  was  inserted  In  the 
specification:  "It  Is  also  necessary  that  the 
housing  should  be  capable  of  having  a  com* 
pound  motion  upon  the  central  pivot.  It  must 
revolve  upon  a  vertical  axis  ana  oscilUte  upoo 
a  horizontal  axis.  This  compound  bearing  is 
formed  by  msking  the  housing  bearing  slight- 
ly dliptical  and  making  Its  coUar-bcarini?  In 
rocker  form,  as  shown  in  Fig.  8.  The  rocker 
may  be  on  the  side  of  the  bole  nearest  the  snti* 
frictioo  wheel,  or  on  the  opposite  side.  By 
means  of  the  described  relief  snd  rocker-bear- 
ing, freedom  for  osdllation  is  secured,  with- 
out interfering  with  the  function  of  the  pivot 

48  tU 


[366] 


M)-86» 


SUPREMS  COUBT  OF  THB  UnTTSD  StATBB. 


Oct. 


ai  a  bearing  of  rotation,  draft-pin,  and  means 
of  union.'*  The  following  claim  was  substitut- 
ed for  all  previous  claims:  "In  a  caster,  the 
floor-wheels,  E  E,  and  an  anti-friction  wheel, 
F,  in  the  relative  position  specified,  when  com- 
bfaied  with  the  housine  B,  having  its  pivot 
bearing  relieved  as  specified,  or  its  mechanical 
equivalent,  substantially  as  and  for  the  purpose 
•pedfied." 

In  reply,  the  examiner  said,  in  a  letter  to  the 
[3671  applicant  dated  November  15, 1876:  "  Part  of 
applicant's  claim  reads  as  foUows:  'having  its 
pivot  bearing  relieved  as  specified,  or  its  me- 
chanical equivalent.'  Applicant  will  see  at 
onoe  that  ul  applicant's  novelty  in  entire  device 
is  only  expressed  by  words  'as  specified.'  This 
sort  of  claim  has  never  been  allowed,  save 
through  some  error,  since  1870.  .  .  .  Again, 
HtB  mechanical  equivalent'  refers  to  no  speci- 
fied devices.  One  cannot  say  'having  a  thing 
done  so  and  so,  or  its  mechanical  equivalent.' 
Agidn,  the  specification  says, '  One  important 
feature  of  my  invention  is  so  and  so,'  and,  '  a 
farther  impiovement  consists  in,'  etc.  Appli- 
cant has  one  novelty  only,  and  should  be  well 
aware  that  he  shoola  not  stOl  claim,  in  his  nat- 
ure of  invention,  the  anti-friction  wheel.  Appli- 
cant should  claim  definitely  his  devices  (which 
he  includes  in  'relieved  as  specified')  and  their 
equivalents,  and  change  specification  to  corres- 
pond, as  suggested.  An  appeal  from  the  ex- 
aminer is,  of  course,  proper  at  any  time,  but 
he  can  issue  no  patent  unless  the  specification 
and  claims,  fairiv  and  without  ambiguity,  only 
cover  the  novel  device." 

The  applicant  then,  on  the  17th  of  Novem- 
ber, 1876,  withdrew  his  existing  specification 
and  didm,  and  substituted  those  which  are  in 
the  patent  as  issued,  and  it  was  granted. 

It  therefore  appears  that,  while  the  applicant 
at  first  claimed  a  combination  of  merely  three 
elements,  namely,  the  housing,  the  anti-friction 
wheel  and  the  floor-wheels,  ne  finally  limited 
that  combination  by  adding  to  those  three  ele- 
ments the  elliptical  housing-opening,  the  collar 
and  the  rocker-formed  collar-beanng.  When 
the  applicant  presented  his  original  application, 
he  eviaently  supposed  that  he  was  the  first  in- 
ventor of  a  two-wheeled  caster  in  which  the 
axis  of  the  floor-wheels  could  oscillate  relative- 
ly to  the  furniture  leg.  In  his  letter  of  Octo- 
ber 26. 1876,  the  examiner  criticized  the  second 
amenaed  claim,  namely,  "hi  a  caster,  the  com- 
bination  of  the  flAnse  A,  stem  C,  housing  B 
and  floor-wheels  E  £^  so  arranged  that  the  axis 
of  the  floor- wheels  may  oscillate  with  reference 
to  the  i^e  of  the  flange  A,"  as  not  being  for 
[368]  devices,  but  for  an  arrangement  so  made  that 
the  ajds  of  the  floor-wheels  oould  oscillate, 
while  the  applicant  was  entitled  only  to  bis  ar- 
rangement of  devices.  The  combination  of 
spedfied  elements  constituting  such  arrange- 
ment, selected  bv  the  applicant  after  all  tne 
correspondence  between  nim  and  the  Patent 
Office,  is  contained  in  the  claim  as  granted. 

It  ii  well  settled  that  where  a  patentee  has 
modified  his  claim  in  obedience  to  the  require- 
ments of  ^e  Pstent  Office,  he  cannot  have  for 
It  an  extended  construction  which  has  been  re- 
jected by  the  Patent  Office;  and  that,  in  a  suit 
on  hii  patent^  his  claim  must  be  limited,  where 
it  is  a  combination  of  parts,  to  a  combination 
dt  all  the  elements  which  he  has  included  in 


his  claim  as  necessarily  constituting  that  com- 
bination. The  authorities  on  the  subject  are 
collected  in  the  case  of  Boemer  t.  Peddie,  183 
U.  S.  818,  817  [83:  882,  888]. 

The  defendants'  caster  is  a  two-wheeled  cas- 
ter, with  two  fioor- wheels  and  two  anti-fricdon 
wheels,  one  of  the  latter  located  on  each  side 
of  the  vertical  plane  of  the  axis  of  the  floor- 
wheels,  the  attachment  of  the  floor-wheel  hous- 
ing to  (he  furniture-plate  being  through  the 
medium  of  a  pivot-pin  which  turns  in  ^  fur- 
niture-plate and  is  secured  to  the  floor- wheel 
housing  bv  the  horizontal  axis-pin  of  the  anti- 
friction wheels,  which  axis-pin  thus  becomes 
the  centre  of  oscillation  for  the  caster.  It  ia 
provided  also  with  a  hollow  stud,  formed  in 
one  piece  with  the  furniture-plate  and  project- 
ing downward  therefrom,  witnin  which  hollow 
stud  the  verticle  swiveling-pin  turns.  It  is 
wanting  entirely  in  the  collar  of  the  Martin 
patent,  at  the  bottom  of  the  attaching  stud,  by 
which  the  caster  housing  is  secured  to  the  fur- 
niture  leg,  to  prevent  its  dropping  when  the 
furniture  is  lifted;  and  it  is  wanting  also  io 
Martin's  "rocker-formed  coUar-bearinff,"  which 
rests  upon  the  collar  beneath  it  and  forms  one 
point  of  the  axis  of  oscillation.  The  expert 
for  the  plaintiff  concedes  that  he  does  not  find 
in  the  Tale  caster  anvthing  that  in  terms  might 
be  called  a  rocker-formed  collar-bearing,  ex- 
cept so  far  as  the  pivot-pin,  being  permanent 
in  the  housing,  mignt  be  said  to  be  a  part  there- 
of. 

In  view  of  the  state  of  the  art,  as  shown  br 
the  various  patents  put  in  evidence,  the  words 
"  tiie  rocker-formea  collar-bearing,  or  its  m^ 
chanicaJ  equivalent,"  in  the  claim  of  the  Mar- 
tin patent,  cannot  embrace  all  modes  of  afford- 
ing vertical  support  between  the  fioor- whe^ 
housing  and  the  furniture  plate,  whereby  lat- 
end  osdllation  of  such  housing  is  permitted; 
and  those  words  must  be  restricted  to  such  a 
bearine  resting  on  a  collar  beneath  the  fioor- 
whecl  bousing,  as  is  shown  in  the  Martin  patenC 
The  bousing  in  the  Yale  caster  is  not  or  a  con- 
struction similar  to  that  described  by  Martin; 
and  there  is  not  in  the  Yale  caster  any  equiva- 
lent for  such  "  rocker-formed  collar-bearing;'' 
nor  is  there  anv  collar  beneath  the  bousing  oo 
which  such  collar-bearing  can  rest  The  hous- 
ing of  the  Martin  patent  nas  an  opening  from 
top  to  bottom,  tnrough  which  the  vertical 
swiveling-stud  of  the  fumitnre-plate  passes. 
while  the  Yale  caster  has  no  such  opening,  but 
only  a  recess  oi  cavity  in  the  top  of  tne  hoosin^^ 
an  arrangement  which  results  from  the  use  m 
the  Yale  caster  of  a  different  mode  from  thai 
of  Martin,  of  attaching  the  housing  to  the  fur- 
niture-plate, by  the  substitution  for  the  Martin 
stud  and  screw,  and  a  collar  held  by  the  screw 
beneath  the  housing,  of  a  horisontal  pin  pass- 
ing entirely  through  the  swiveling  pintle  of  the 
housing,  which  pintle  is  thus  made  to  revolve 
with  the  housini,  and  turns  in  the  fixed  f  uml- 
ture-plate,  the  horizontal  pintle  of  the  anti- 
friction wheels  being  used  for  th#Mittednsenl 
of  the  housing.  ^ 

For  these  reasons  we  concur  with  the  dronil 
court  in  iu  view  that  infringement  has  sol  been 
established. 

It  is  to  be  regretted  thst  while  this  case  was 
orally  argued  on  the  part  of  the  appeUaot,  it 
was  not  so  argued  on  the  part  of  the  appelleea^ 
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nor  have  we  been  furnished  with  any  brief  on 
their  part.  This  leads  to  the  conclusion  that, 
although  the  decree  dismissing  the  bill  states 
that  the  plaintiff  claimed  bis  appeal  in  open 
court  and  gave  good  and  sufficient  surety,  and 
that  the  appeal  was  accordingly  allowed,  the 
defendants,  for  some  reason,  have  not  sufficient 
interest  in  the  questions  involved  to  endeavor 
to  sustain  the  decree.  Perhaps  the  case,  as 
presented  to  us,  is  substantially  a  moot  case: 
stiU,  there  is  nothing  to  show  it,  and  the  appel- 
lant, on  the  record,  has  a  right  to  have  the 
questions  be  presents  decided. 


,     HSNRIBTTA  a  KELLER,  AvpL^ 

t. 

IBABETJiA  W.  A8HF0RD,  Ex*?!. 
IBea  &  a  Beportar*S  ed.  eUMMJ 

AM0f  FA.»$,  lS79-fW9iew  qf  JudgmenU  if 
DUMei  nfMwMa^Ati  qf  MarehS,  188S 
^^rimUcUam  at  ta  amount  record  if  d$6d^ 
mnttruefion  qf  deed^neumbrancet  agree- 
flMiU  f'n  deed-HU9umpUan  of  mortgage  in  deed 
^principal  and  eurety-^eaniraet  in  deed  to 
meums  mortgage— right  <f  mortgagee-^ting 
Um§  prior  mortgage—mortgagor^  wk$n  noi 
partjf* 


L  UMer  the  Aol  of  VebmarjA.  im,  the  final 
JudfmeDt  or  deoree  of  the  Supienie  Oourt  of  the 
Diatrlot  of  OOlambia,  in  any  case  where  the  mat- 
ter In  dispute,  ezoluslve  of  costs,  exceeds  tba 
Tahie  of  tweDtgr-flve  hundred  dollars,  may  be  r^ 

Otmrt  of  the  United  States  upon  writ  of  error  or 
appeal. 
%  The  Aet  of  March  8, 1886,  only  provides  for  ap- 
peals or  writs  of  error  thereafter  allowed  and 
does  not  out  off  appeak  taken  before  thepasnce 
of  the  Act. 

%  In  a  suit  founded  upon  a  coutzmcc  toe  sum  in 
dliputeatthe  ttmeof  the  reodltloo  of  the  Judgw 


ment  or  decree  appealed  from,  Incladlnc  any  In- 
terest then  accrued,  is  the  test  of  i^pellate  juris- 
diction. 

4*  The  original  of  a  deed  need  not  be  produced  nor 
Its  exeoiitioD  proved  where  It  has  been  fnllj  re- 
corded: and,  where  not  produced  upon  notice  to 
do  so,  the  recorder^  oopy  Is  competent  and  siif> 
fident  evidence. 

ft.  The  olause.  in  a  deed  of  land,  **subject  however 
to  certain  Incumbrances  now  resting  thereon, 
payment  of  which  Is  amumed  by  said  party  of  ^e 
seoond  part,**  designates  and  comprehends  all 
mortgages  and  taxes  which  are  Ineumbranoes  as 
If  particularly  described. 

S.  A  person  claiming  title  by  virtue  of  a  lleo  cre- 
ated by  taxes  swasiel  against  the  grantor,  clalma 
under  the  grantor  equally  with  one  claiming  by 
a  mortgage  from  him. 

T.  One  who  has  accepted  the  benefit  of  a  convey- 
ance cannot  repudiate  the  burden  Imposed  upon 
him  by  expren  agreement  thsrsin,  and  will  be 
liable  to  his  grantor  for  any  breach  of  that  agree- 
ment. 

t,  Inequlty,aBatlaw,tiieooiitraotoftiiepurohae- 
er  to  pay  the  mortgage,  contained  In  the  mort- 
gagor%  deed  to  him,  bi4ng  made  with  themort- 
gaKor  and  for  his  benefit  only,  creates  no  direct 
ol>llgatlon  of  the  pnrohaeer  to  the  mortgagee. 
The  mortgagee  cannot  sue  at  law;  but.  In  equltv* 
he  may  avail  himself  of  the  rlg^cf  the  mort- 
gagor against  the  pnirihsssr, 

t.  In  equity  a  creditor  may  havetiiebeoefitof  any 
obligation  or  security  given  by  tiie  principal  to 
the  surety  for  tiie  payment  of  the  debt 

la  A  mortgagee  may  avail  himself  of  an  agree- 
ment In  a  deed  of  eonveyanee  fimn  the  mort- 
gagor by  whioh  the  grantee  prosslses  to  pay  the 
mortgage. 

U.  But  such  right  of  a  mortgagee  to  enforce  pay- 
ment of  the  mortgage  debt  against  the  grantee 
of  the  mortgagor  does  not  test  upon  any  con- 
tiact  of  the  grantee  with  hiBB,  or  with  the  mort- 
gagor for  his  iMoeflt. 

II.  Bocha  mortgagee  hasnogreaterrlght  than  the 
mortgagor  has  against  the  grantee,  and  therefore 
cannot  object  to  the  sMkIng  out  by  a  court  of 
equity,  or  to  the  release  by  the  mortgagor,  of 
iuch  an  agreement*  when  inserted  m  the  deed  by 


Mormr^A  mumptUm  of  poi/meml  of  faortaaos.  In  o  | 
doed;  tgeet  of;  rigMe  of  the  portist;  eofteeyoncs  | 
saldeet  Co  moftoof^ ;  pHndpol  and  Mirsty ;  relsoM. 
An  agreement  merely  to  take  land  subject  to  a 
speotfled  Incumbraooe  Is  not  an  agreement  to  as- 
sume and  pay  off  the  Incumbrance.   The  grantee, 
wttboot  words  In  the  grant  importing  In  some  form 
that  he  assumes  the  payment  of  themortgage,  does 
not  bind  himself  personally.   BUlott  v.  Sackett,  108 
U.  8.  18S(8r:  678) ;  Shepherd  v.  May,  lift  U.  &  US 

mtttm. 

In  the  absence  of  the  mutual  agreement  of  the 
grantor,  grantee  and  bolder  of  the  Incumbrance,  to 
that  effect,  the  relatton  of  principal  and  surety  does 
not  exist  between  the  grantee  and  grantor;  and  the 
latter  Is  not  discharged  from  his  UabUlty  by  an 
agff  eement  between  the  other  parties  to  extend  the 
time  of  payment,  fihapherd  v.  May,  lift  U.  &  US 


by  mistake,  aasonsed  the 
payment  of  a  mortgage  by  an  agreemrat  In  his 
deed,  whieb  Is  recorded,  and  Is  released  from  the 
agreement  by  his  grantor  on  discovery  of  theml^ 
a  oourtof  equity  will  not  enforce  the  agree- 
>at  suit  of  one  who  has  purchased  tiie notes 
by  the  mortgage,  in  Ignoranee  of  the 
although  the  grantee  has  paid  Interest 
enthedebt   Dmryv.Bayden,Ul(J.&tSSitt  «0D. 

18S  U.  & 


Where  the  mortgagor  of  a  fturm  gave  a  warranty 
deed  for  the  weat  half  thereof  and  received  pay 
therefor,  and  the  mortgage  was  shifted  on  to  the 
east  ^1^  of  the  farm,  the  subeequmit  grantee  of 
that  part  tocdt  only  the  title  of  the  mortgagor.  In- 
cumbered with  the  whole  mortgage,  where  he  took 
with  notice,  as  he  was  bound  to  know  of  the  law  of 
contribution.  Deavitt  v.  Judevlna,  T  New  Bog. 
Bep.  86, 60  Vt.  S86w 

A  covenant  in  a  deed  In  which  a  mortgage  Is  sa- 
sumed  cannot  be  released  without  the  consent  of 
the  mortgagee,  and  sooh  release  Is  ineffectoaL 
61ffordv.Oorrlgan(N.Tj6L.B.A6ia.  Thleprln- 
dple  vras  left  undedded  In  CMfford  v.  Oorrlgan,  T 
Gent.  Bep.sr7, 10ft  N.  T.  tflL 

Where  a  grantee  of  land  by  deed  which  In  fact, 
although  covenanting  to  pay  tneombrancea,  was 
only  a  mortgage,  qottolalmed  to  the  grantor^  wife 
upon  her  agreement  to  pay  the  Incombrancea,  and 
thereafter  bought  In  the  premises  upon  foredoenre 
of  one  of  such  InonsBbrances.— Md,  thathls  Uabtllty 
on  his  assumption  was  discharged.  Oamsey  v. 
Bogers, 48  N.  Y. flB;  Pardee  v. Treat, 66 N.  T. MB; 
Lawrenoev.Fox,aON.Y.168;  Wadsworth  v.  I^on, 
66  N.  T.  «n :  Oole  V.  Oole.  IS  Osnl  Bep.  6M,  116  If . 
T.66QI 


portion  of 
to  pay,  as  past  ef 
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18.  Such  «D  acreement  does  not,  without  tbe  mort- 
gagee^ aasent,  put  the  grantee  and  the  mort- 
gagor In  the  relation  of  principal  and  surety 
towards  the  mortgagee,  so  that  the  latter,  by  giv- 
ing time  to  the  grantee,  will  discharge  the  mort- 
gagor. 

U.  Where  the  land  has  been  sold  under  a  prior 
mortgage  for  a  sum  Insufficient  to  pay  it,  leaving 
nothing  to  be  applied  towards  the  payment  of 
the  mortgage  held  by  the  plaintiff;  and  the 
plaintiff  has  exhausted  her  remedy  against  the 
mortgagor  personally,  by  recovering  judgment 
against  him,  execution  upon  which  has  been  re- 
turned unsatisfied,— the  plaintiff  Is  entitled,  upon 
such  agreement,  to  a  decree  for  the  mortgage 
debt. 

Ift.  Although  the  mortgagor  Is  a  proper  party  to 
the  bill,  yet  where  no  objection  Is  taken  on  that 
ground  at  the  bearing,  and  the  omission  to  make 
him  a  party  cannot  prejudice  any  interest  of  his, 
or  any  right  of  either  party  to  the  suit.  It  affords 
no  ground  fbr  refusing  relief. 

[No.  8.1 

ArguedOet.  16,16,  JS88.  Decided  March  $.  1890. 

K  PPEAL  from  a  decree  of  the  Supreme 
tx.  Court  of  the  District  of  Colombia  dismiss- 
ing: a  suit  In  equity,  brought  by  Henrietta  C. 
Keller,  the  holder  of  a  promissory  note  secured 
by  mortgage  on  land,  against  Francis  A.  Ash- 
ford,  grantee  of  the  land  subject  to  the  mort- 
gage, who,  by  the  terms  of  the  deed  to  him, 
assumed  payment  of  incumbrances  on  the  land, 
to  recover  the  amount  of  tbe  note  secured  bv 
the  mortgage.  On  motion  to  dismiss,  as  veil 
as  upon  the  merits.  Motion  to  dismisi  d»*miedt 
decree  retened  and  ease  remanded  with  directions 
to  render  a  decree  for  iheftainUf, 
Opinion  below,  8  Mackey,  444. 

Statement  by  Mr,  Justice  Ovm,j . 

This  was  %  bill  in  equity  by  Henrietta  0. 
Keller,  the  holder  of  a  prominory  note  for 
$2,000,  made  by  one  Thompson,  secured  by  bis 
mortgage  of  land  In  Washington,  againift  Frau- 
ds A.  Aabford,  as  grantee  of  the  Smd  subject 


to  this  mortgage,  and  who  by  the  terms  of  the 
deed  to  him  assumed  payment  of  incumbrances 
on  the  land.  The  bill  prayed  for  a  decree 
in  the  plaiotifirs  favor  against  Ashford  for  the 
amount  of  that  note,  and  for  general  relief. 
The  case  was  heard  upon  pleadings  and  proofs^ 
by  which  it  appeared  to  be  as  follows: 

On  August  17, 1875,  Thompson,  being  seised 
in  fee  of  lot  5  in  square  889,  in  the  City  of 
Washington,  conyeyed  it  to  one  Rohrer,  by  a 
deed  of  trust  in  the  nature  of  a  mortgage,  to 
secure  the  payment  of  Thompson's  promissory 
note  of  that  date  for  $1,500,  payable  in  three 
years  with  interest  at  ten  per  cent,  held  by  ona 
Harkness. 

On  February  21,  1876,  Thompson  conyeyed 
the  same  lot  by  like  deed  of  trust  to  one  Gor- 
don, to  secure  the  payment  of  Thompsou's  note 
of  that  date  for  $2,000,  payable  in  one  year, 
with  interest  at  eight  per  cent  yearly  until  paid, 
to  the  order  of  Moses  Kelly;  and  Kelly  indorsed 
this  note  for  full  yalue  to  the  plain  tin. 

On  January  1, 1877,  Thompson,  at  the  in- 
stance  and  persuasion  of  Kelly,  executed  and 
acknowledged  and  delivered  to  Kelly  a  deed, 
expressed  to  be  made  iu  consideration  of  tbe 
sum  of  $4,500,  conveying  this  lot,  together  with 
lots  6, 7  and  8  in  tbe  same  souare  (eacn  of  which 
three  other  lots  was  also  in  fact  subject  to  a 
mortgage  for  $2,000),  to  Ashford  in  fee,  "sub- 
ject, however,  to  certain  incumbrances  now 
resting  thereon,  payment  of  which  is  assumed 
by  said  partfr  of  the  second  port:"  and  contain- 
ing covenants  by  the  grantor  of  warranty 
against  all  persons  claiming  from,  under  or 
through  him,  and  for  further  assurance.  At 
the  date  of  this  deed,  tbe  only  incumbrances  oa 
the  land  conveyed  were  the  five  mortgages 
above  mentioned,  and  some  unpaid  taxes  as- 
sessed against  Thompson  while  owner  of  the 
land.  On  January  22, 1877,  this  deed,  together 
with  a  notary's  certificate  of  its  acknowledg- 
ment by  the  grantor,  was  recorded  in  the  r^- 
istry  of  the  District  of  Columbia. 

At  the  taking  of  the  depositions  before  tha 


purchase  price,  tbe  whole  mortgage,  he  becomes  tbe 
principal  debtor,  tbe  mortgagor  remaining  simply 
a  surety;  tha  portion  conveyed  is  primarily  liable 
for  the  mortgage  debt,  and  the  remalTider  Is  liable 
as  security  merely.  The  purchaser,  therefore,  is 
bound  to  protect  the  mortgagor  and  his  land  from 
aay  liability  on  account  of  the  mortgage  debt.  This 
obligation  on  the  part  of  the  purchaser  is  not  affect- 
ed by  its  conveyance;  and.  If  the  said  purchaser  fails 
to  protect  the  residue  from  sale  under  the  mort- 
gage, he  becomes  l&tble  to  the  grantee  thereof  for 
the  damages  thus  caused  to  hluL  Wadsworth  v. 
I<yon.aiN.  T.  801;  Wilooz  v.  Oampbell,  8  Cent  Rep* 
aS7,UIV«Y.885. 

The  gnmtee  of  the  remainder  la  not  bound  to  take 
any  steps  in  an  action  to  foreclose  the  mortgage ;  It 
Is  the  duty  of  the  principal  to  appear  therein  and 
protect  the  interests  of  his  surety;  and,  tf  he  fails 
eo  to  do,  and  tbe  latter  is,  in  consequence,  deprived 
<tf  kis  land,  the  value  thereof  is  tbe  fair  measure  of 
lOsaamages.   Id. 

A  grantee  of  premises, who  has  assumed  payment 
of  a  mortgage  thereon  as  part  of  tbe  consideration, 
cannot  resist  liability  for  a  dellolenoy  arising  upon 
a  subsequent  f  oredosare  thereof  on  the  ground  of 
the  invalidity  of  his  deed,  where  he  and  bis  later 
grantee  have  retained  undisturbed  possession  of  the 
premises.  Oifford  v.  Father  Matthew  T.  A.  B.  So- 
ciety, 6  Cent.  Bep.  83,  104  N.  T.  139 ;  Parkinson  v. 
Shermaa,  74  N.  Y.  88 ;  Dunning  v.  Leavitt  85  N.  Y 
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80;  Crowe  y.  Lewlo,  86  N.  Y.  428;  Albany  Oty  Sav- 
ings Inst  y.  Bnrdick, 87 N.  Y. 40;  Madison  Aveoiia 
BaptistGhuroh  y.  Baptist  Church,  40  N.  Y.  181, 188. 

An  agreement  between  a  vendor  and  purchaser 
recited  that  a  spedfled  portion  of  the  price  was  to 
be  paid  by  the  purchaser  *^  by  assumption  of  a  cer^ 
tain  mortgage,**  etc,  and  on  tiie  same  day.  at  tbe 
purohaser*s  request,  a  deed  of  the  propeity  was 
made  to  his  wife,  expressed  to  be  subject  to  tbe 
mortgage  referred  to  in  the  agreement.  Hsid.  that, 
construing  tbe  agreement  and  tbe  deed  together, 
the  purchaser  had  assumed  the  payment  of  tbe 
mortgage,  and  that  the  mortgagee  could  compel 
payment  by  him  of  tiie  defloleDcy  resulting  upon 
foreclosure.  Slauson  v.  Watklns,  88  N.  Y.  687 :  Pike 
y.  Setter,  16  Hun,  408;  Lawrence  v.  FOz,  20  X.  Y. 
888 :  Burr  v.  Beers,  84  N.  Y.  178 ;  Oamsey  v.  Rogers, 
47  N.  Y.  888;  Pardee  v.  Treat,  88  N.  Y.  885;  Beunett 
v.  Bates, 94 N.Y. 864;  Todd  v.  Weber. 86  N.T.m: 
Smith  ▼.  Truslow,  84  N.  Y.  COO ;  Yrooman  v.  Turner, 
eON.Y.SBO:  Booth y. Qevi land  Boiling MiDs Co. 74 
N.  Y.  16;  Schley  y.  Fkyer,  1  Cent.  Rep.  6, 100  N.  Y. 
71 ;  Ludington  v.  Low,  81  Jones  k  8. 874. 

Where  a  conveyance  is  made,  subject  to  a  mort- 
gage upon  the  premises,  which  the  grantee,  by  the 
terms  of  the  deed,  **  assumes,**  be  thereby  becomes 
personally  liable  for  the  mortgage  debt.  Altboogto 
the  assumption  In  terms  refers  only  to  the  mortgage 
and  not  the  bond,  the  covensnt  to  assume  Is  tha 
equivalent  of  one  to  pay.    Braman  v.  Dowie,  If 
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examiner,  tbe  plaintiff,  havine  given  notice  to 
Asbford  and  to  Kelly  to  produce  tbe  original 
deed,  and  botb  of  tbem  baving  failed  to  do  so, 
was  permitted,  a^inst  tbe  4efeDdant'o  objec- 
tion,  to  put  in  evidence  a  copy  of  the  deed  and 
acknowledgment,  certified  by  tbe  recorder  to  be 
a  true  copy. 

No  consideration  was  actually  paid  for  the 
conveyance.  The  value  of  tbe  lots  conveyed 
was,  according  to  Thompson's  testimony, 
$4,000  each  or  $16,000  in  ^,  or,  according  to 
Asbford's  testimony,  not  less  than  $8,400  each 
or  $18,600  in  all. 

Thompson  testified  that  be  never  had  any 
negotiations  witb  Asbford  about  tbe  property; 
ana  that  be  was  induced  to  made  this  deed  by 
tbe  assurance  of  Kelly  tbat  tbe  grantee  woula 
assume  tbe  incumbrances  upon  the  land  and  re- 
lieve him  from  liability  upon  the  notes  he  had 
given  secured  by  mortgage. 

Asbford  testified  tbat  ne  never  had  any  ne- 
eotiations  witb  anyone  about  the  purchase  of 
Uie  land;  and  that  in  February,  1877,  Kelly, 
who  was  his  father-in-law,  to  whom  be  had  lent 
much  money  and  for  whom  he  had  indorsed 
several  notes,  told  him  that,  in  order  to  secure 
him  from  loss,  he  had  procured  a  conveyance 
to  be  made  to  him  of  these  four  lots,  in  which 
he  thought  "there  was  considerable  equity;" 
informed  him  at  tbe  same  time  tbat  there  were 
incumbrances  or  mortgages  upon  the  property, 
but  did  not  specifically  mention  any  of  tbem, 
except  tbe  $1,500  mortgage  upon  lot  o;  told  him 
that  the  interest  on  this  was  pressing,  and  that, 
if  he  would  pay  it,  Kellv  would  relieve  him 
from  any  further  trouble  as  to  the  incinn- 
brances;  and  advised  him  to  go  on  and  coKtct 
the  rents  of  the  property,  so  as  to  indemnify 
himself  against  that  interest  and  pay  the  taxes 
in  arrears. 

It  was  proved  that  Asbford  in  March,  1877, 
entered  into  possession  of  the  four  lots,  and  paid 
the  taxes  previously  assessed  upon  tbem,  and 


also  paid  interest  accruinfl^  under  the  mortfiage 
for  $1,500  on  lot  5,  and  collected  the  rents  of  the 
four  lots,  until  December  4, 1877,  when  he  sold 
and  conveyed  lots  7 and  8  to  one  Duncan,  sub- 
ject to  existing  incumbrances  thereon;  and 
continued  to  collect  tbe  rents  of  tbe  other  two 
lots,  and  to  pay  tbe  interest  acxruinff  under  the  ro  i  o-i 
mortgage  for  $1,500  on  lot  5,  untilMarch  14,  [613] 
1878,  when  tbis  lot  was  sold,  pursuant  to  the 
provisions  of  tbat  mortgage,  by  public  auction, 
and  conveyed  to  Harkness  for  the  sum  of  $1,700, 
which  was  insufficient  to  satisfy  the  amount 
then  due  on  tbat  mortgage. 

On  com]>aring  Ashfordrs  testimony  with  tbat 
of  Boarroan,  tbe  plaintiff's  attorney,  and  witb  a 
letter  written  by  Ashford  to  Boarman  on  Octo- 
ber 8, 1877,  it  dearly  appears  that  Ashford  waa 
informed  of  the  clause  in  the  deed  to  him,  aa- 
suming  payment  of  incumbrances,  and  was  r^ 
quested  to  pay  the  plaintiff's  mortgage,  as  early 
as  September,  1877,  and  then,  as  well  aa  con- 
stantly afterwards,  declined  to  pay  it,  or  to 
recognize  any  personal  liability  to  do  so. 
There  was  no  direct  evidence  that  he  knew  of 
this  clause  before  September,  1877. 

The  plaintiff  brought  an  action  at  law  upon 
the  note  against  Thompson  as  maker  and  Kelly 
as  indorser  on  November  18,  1877,  and  recov- 
ered judgment  against  both  in  December,  1877. 
on  wnicb  ezecation  issued  and  was  retumei 
unsatisfied  April  15,  1878. 

The  present  bill  waa  filed  May  18, 1878.  A 
decree  dismissing  the  bill  was  rendered  in 
special  term  May  9,  1882,  which,  after  the 
death  of  Ashfora  and  the  subsUtution  of  bis 
executrix  in  his  stead,  was  aflSrmed  in  general 
term  February  16, 1885,  upon  the  grounds  that 
Ashford  had  never  accepted  the  deed  to  him, 
and  also  that  the  plaintiff's  remedy,  if  any,  was 
at  law.  (8  Mackey,  455.)  On  the  same  aay,  as 
tbe  record  states,  '*from  this  decree  the  plain- 
tiff appeals  in  open  court  to  the  Supreme  Court 
of  the  United  States,  which  appeal  is  allowed." 


Cush.  227 ;  Drury  v.  Tremont  Imp.  Go.  18  Allen,  168 : 
Locke  V.  Homer,  181  Mass.  96 :  Stout  v.  Folger,  84 
Iowa,  71 ;  Sparkman  v.  Gove.  44  N.  J.  L.  2C2 ;  Sohley 
V.  Fryer,  1  Cent.  Rep.  6, 100  N.  Y.  71. 

A  grantee  in  a  deed  wbo  has  ossumed  payment  of 
a  mortgage  upon  the  conveyed  property,  may  set 
up,  in  defenfle  of  an  action  to  enforce  his  personal 
liability,  an  entire  or  partial  failure  of  considera- 
tion by  reason  of  a  breach  by  the  mortgagor  of  the 
agreement  under  which  the  assumption  was  made. 
Loeb  V.  Willis,  1  Cent.  Bep.  824, 100  N.  T.  28L 

If  a  senior  mortgagee  purchases  the  mortgaged 
premises,  assuming  the  payment  of  a  junior  mort- 
gage, and  the  amount  of  such  mortgage  is  deduct- 
ed from  the  price  of  the  land,  the  senior  mortgage 
will  then  be  postponed  In  favor  of  the  Junior  mort- 
gage.   Fowler  V.  Fay,  62  111.  875. 

A  mortgagee  can  derive  no  advantage  from  a 
covenant  of  assumption  in  a  deed,  if  tiie  covenant 
be  invalid  between  the  parties  to  the  deed.  Bull  v. 
Titsworth,  28  N.  J.  Bq.  78. 

It  is  only  where  the  grantor  has  himself  paid  the 
mortgage  that  he  becomes  subrogated  to  the  rights 
of  the  mortgagee.  Ayers  v.  Dixon,  78  N.  Y.  818; 
Lappen  v.  Gill,  128  Mass.  849;  Bisk  v.  HofTman,  68 
Ind.  187:  Pardee  v.  Treat,  82  N.  Y.  886;  I^nton  v. 
Lord,  128  Mass.  466:  Bmley  v.  Mount,  82  N.  J.  Bq. 
470;  Strohauer  v.Voltz,  42  Mich.  444;  Waters  v.  Hub> 
bard,  44  Oonn.  840;  Marshall  v.  Davies,  78  N.  Y.  414; 
8  Pom.  Bq.  196w 
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The  aoceptanoe  of  a  conveyanoe,  oontaining  a 
statement  that  the  grantee  is  to  pay  an  existing 
mortgage,  is  all  that  is  necessary  to  create  a  liabU- 
ity  on  his  part.  And  aoceptanoe  of  the  conveyance 
imposing  the  liability,  by  a  duly  constituted  agent 
of  the  grantee,  will  bind  the  latter.  Taylor  v. 
Whltmore,  85  Mich.  97;  Trotter  v.  Hughes,  12  N.  Y. 
74;  Bishop  v.  Douglass,  25  Wis.  696;  Wales  v.  Sher- 
wood, 1  Abb.  N.  0. 101,  note:  Locke  v.  Homer,  181 
Mass.  98, 41  Am.  Bep.  199;  Belmont  v.  Coman,  22  N. 
Y.  488;  Spaulding  v.  HaUenbeck,  85  N.  Y.  204,  80 
Barb.  79;  AtlanUo  Dock  Go.  v.  Leavltt,  64  N.  Y.  85; 
Collins  V.  Bowe,  1  Abbu  N.  0. 97;  Fsirchlld  v.  Lyn(di« 
10  Jones  ft  S.  265. 

Where  the  oontract  Is  one  merely  of  indemnity, 
and  not  to  pay,  or  against  liability,  actual  damage 
must  be  shown.  Crippen  v.  Thompson,  6  Barb.  534; 
Gilbert  v.  Wiman,  1 N.  Y.  560;  Churchill  v.  Hunt,  8 
Denio,  821;  Port  v.  Jackson,  17  Johns.  238;  Aber- 
deen V.  Blackmar,  6  Hill.  824;  Lee  v.  Clark,  1  HU1« 
56;  Thomas  v.  Allen,  1  Hill,  145;  Oollinge  v.  Hey- 
wood,  9  Ad.  ft  Bl.  688;  Beynolds  v.  Doyle,  1  Man.  ft 
0.755. 

As  to  assumption  of  mortgage  by  purchaser  of 
premises;  what  constitutes;  effect  of;  conveyance 
subject  to  mortgaget—eee  tujU  to  BUiott  v.  8ackett» 
Bk.27,  p.  678. 

As  to  release  of  grantee  by  grantor  from  cove- 
nant to  asBome  mortgage,  see  note  to  Drury  ▼• 
Hayden,  Bk.  »*  p.  406. 
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The  appeal  bond  was  approved  Februarr  18, 
and  the  appeal  was  entered  in  this  court  April 
10, 1886. 

The  case  was  argued  upon  a  motion  to  dis- 
miss the  appeal  for  want  of  sufficient  amount 
in  controversy  to  give  this  court  Jurisdiction,  as 
well  as  upon  the  merits. 

Mmn.  Walter  D.  DaTid^^  and  Wm  W. 

Boarman,  for  appellant: 

The  deed  from  Thompson  and  wife  to  Ash- 
lord,  with  the  provision  therein  that  he  should 
assume  payment  of  the  incumbrances  resting 
on  the  property  described  in  the  deed,  was  ac- 
cepted absolutely  by  Ashf  ord. 

€fooUdff«  T.  8m£^  189  Haas.  S54;  I^reman'i 
JM.  Bank  t.  Aram,  127  Mass.  76. 

The  mntee,  Ashford,  having  accepted  the 
deed  and  entered  into  possession,  ana  having, 
hy  its  terms,  assumed  tae  payment  of  the  in- 
cumbrances then  restinff  on  the  property  con- 
Toyed,  became  personalKr  bound  to  pay. 

Story,  Eq.  Jur.  12th  ed.  g  1016d;  8  Fom.  Eq. 
Jur.  g  1206;  2  Jones,  Mort  8d  ed.  g  762;  Trot- 
ter Y.  Euffhm,  12  N. Y.74;  Orawfard  v.  Edtoarda, 
38Mich.864;  UrmUiartY.Brt^ftan,ViTL.Ll^9; 
MityUr^.  Atuxfod,  26  N.  J.  £q.  604;  Biihop  v. 
Dou^am,  26  Wis.  Mt;  BieardJ.  Sanderson,  41 
K.  T.  179;  Bpamlding  v.  HaOenbeek,  86  K.  T. 
204;  BdmaiU  r.  OmamJtSi  N.Y.  488;  Locke  y. 
ffomer,  121  Mass.  08;  POte  t.  Brown,  7  Oush. 
188. 

Where  the  purchaser  of  the  equity  y<  re- 
demption covenants  or  promises  the  grantor  to 
Say  off  an  incumbrance  upon  the  Umd,  this 
uty  or  obligation  inures  for  the  benefit  of  the 
mortgagee,  or  creditor  in  the  incumbrance,  and 
he  may,  in  some  form  of  action,  compel  the 
purchaser  to  respond  directly  to  him. 

HaUeif  V.  Seed,  9  Paige,  Ob.  446;  Kina  v. 
WhiteljL  10  Paige,  Oh.  465;  IMter  v.  Bughe$, 
12  N.  T.  74;  Curiie  v.  IjflerJi  Paige,  Oh.  482; 
Qameey  v.  Rogers,  47  N.  7.  288;  Pardee  v. 
Treat JsSt  N.Y.  886;  Lawrence  y.  Fox,  20  N.Y. 
268;  BwrtY,  Beer9,%i N.  Y.  178;  ThorpY. Keo- 
kuk Coal  Cb.  48N.  Y.  268;  Atlantic  Dock  Co.  v. 
LeatiU,  64  N.  Y.  86;  Ricard  v.  Sanderson,  41 
N.  Y.  179;  Spaulding  v.  HaUenbaek,  85  N.  Y. 
204;  Vrooman  v.  Turner,  69  N.  Y.  280;  Vr- 
ouhart  V.  Brayton,  12  R  L 169;  Bof$App.  24 
Pa.  200;  Moor^$  App,  88  Pa.  450;  Merriman  v« 
Ifoore,  00  Pa.  78;  ToumsendY.  Long/H  Pa.  148; 
Jvedce  V.  TaUman.  86  Pa.  147;  Vravford  v. 
Edtoardt,  88  Mich.  854;  MiOer  v.  Thompeon,  84 
Mich.  10:  Strohauer  v.  VoUe,  42  Mich.  444; 
Booth  V.  Conn,  Mut.  L.  Ine.  Co.  48  Mich.  209; 
CroteeU  v.  Currier,  27  N.  J.  Eq.  162;  Huyler  v. 
Atwood,  26  N.  J.  Eg.  504,  Ktapworth  v.  Breeder, 
18  N.  J.  Eq.  62;  NortDcod  v.  DeUart,  80  N.  J. 
Eq.  412;  Thompson  v.  Bertram,  14  Iowa,  476; 
Corbett  v.  Waterman.  11  Iowa.  86;  Bishop  v. 
Douglass,  25  Wis.  696;  Sehmucker  v.  Sibert,  18 
Ean.  104;  Rogers  v.  Berron,  92  DL  688;  Oa^uU 
sert  V.  Uoge,  78  III  80:  Coffin  v.  Adams,  181 
Mass.  188;  Miller  v.  BiUingsly,  41  Ind.  489; 
Fitsgeraid  v.  Ba/rker,  70  Mo.  686,  26  Am.  Rep. 
660,  note;  Qeorge  v.  Andrews,  60  Md.  26;  Lamb 
V.  Tucker,  42  Iowa,  118;  Boteen  v.  Kurts,  87 
Iowa,  289. 

In  most  of  the  cases,  the  riffht  of  the  mort- 
gagee or  creditor  to  compel  Uie  purchaser  to 
respond  directly  to  him  is  based  purely  upon 
eqmtable  prindples. 
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iTiTii^v.TFAtMv,  10Paige,Oh.406;  Curtis  y. 
Tyler,  9  Paige,  Oh.  482;  Crotedl  v.  St.  Bamatkis 
Hospital.  27  N.  J.  Eq.  650;  Orauford  v.  iS<i- 
uuir(f9, 88  Mich.  854. 

The  original  creditor  cannot  sue  at  law  upon 
the  undertaking  of  a  third  person  to  pay  an  ex- 
iBting  debt. 

Jones,  Mort  8d  ed.  g  761  a:  St.  Louis  Second 
Nat.  Bank  v.  Grand  Lodge,  98  U.  8. 128  (25: 76); 
MeUen  v.  Whipple,  1  Gray,  817;  St.  Louis  Exch. 
Bank  v.  Bice,  107  Mass.  87;  Prentice  v.  Brim- 
haU,  128  Mass.  291;  Coffin  v  Adams,  181  Mass. 
188;  Booth  v.  Conn.  MuU  L.  Ins.  Co.  48  Mich. 
299. 

Thompson  was  not  a  necessary  party  defend- 
ant. 

MO/er  Y.  Thompson,  84  Mich.  10;  Story.  Eq. 
PI.  Sg  74  a,  287,  542/  Whiting  y.  Bank  of  U.  8. 
88  U.  8. 18  Pet  6  (10:  38). 

Miss  Keller  could  not  maintain  an  action  at 
law  against  Ashford;  her  remedy  was  solely  in 
equity. 

Crowea  V.  Currier,  27  N.  J.  Eq.  162. 

Burr  Y.  Beers,  24  N.  Y.  178,  declares  a  differ- 
ent rule. 

MeOen  v.  Whipple,  1  Gray,  817;  St.  Louie 
Exch.  Bank  v.  Riee,  107  Mass.  87;  Prentice  v. 
BrimhaU,  128  Mass.  291;  Coffin  v.  Adams,  181 
Mass.  188. 

The  sum  in  dispute  at  the  time  of  the  mak- 
ing of  the  decree  below  determines  the  juris- 
diction in  error. 

U.  8.  Bank  v.  Dania,  87  U.  8.  12  Pet  82  (9 
989);  Knapp  v.  Banks,  48  U.  8.  2  How.  78  (11 
184);  The  PfUapseo,  79  U.  a  12  Wall.  451  (20 
457). 

Interest  accrued  after  the  institution  of  a  suit 
and  before  Judgment  may  aocordiogly  be  in- 
cluded. 

U.  8.  Bank  v.  Daniel,  87  U.  8. 12  Pet  82  (9: 


Messrs.  €(eori^  F.  Applebj  and  Cal* 
deron  Carlisle*  for  appeUee: 

A  mortgage  excepted  from  covenant  against 
incumbrances  is  not  excepted  from  war- 
ranty. 

Estabrook  y.  Smith,  6  Gray,  572;  Harlow  v. 
Thomas,  16  Pick.  66;  Maker  y.  Ltudiwn,  86 
111618-528. 

Taxes  are  incumbrancea. 

Long  V.  Moler,  5  Ohio  8t  270;  JfiteAsK  v. 
Paisbury,  6  Wis.  407. 

There  is  no  proof  that  the  deed  was  ever  de- 
livered to  or  seen  by  Ashford.  The  recording 
of  it  did  not  amount  to  a  delivery  nor  did  it 
charge  Ashford  with  notice  of  the  assumption 
clause. 

BuU  V.  TitsuHjrth^  N.  J.  Eq.  78;  Cordis  v. 
Bargrate,  29  N.  J.  Eq.  446;  Mead  v.  Bunn^  82 
N.  Y.  277;  Jackson  v.  Phijops,  12  Johns.  421; 
Recording  Act  D.  0.  20  Btat  40;  Higman  v. 
Steu>art,  88  Mich.  524. 

The  payment  of  interest  te  not  incoiisistettt 
with  Asbford's  not  having  assumed  the  incum- 
brances.   

Elliott  V.  Saeketi,  108  U.  8.  182  (27:  678); 
Drury  v.  Hayden,  111  U.  &  228  (28. 406);  Gtr 
ard  L.  Ins,  d  T.  Co.  t.  Staoarf.  86  Pa.  89. 

The  transaction  between  Kelly  and  Ashford 
was  really  a  mortgage,  though  absolute  oo  its 
face. 

Amaud  Y.  Oriff,  29N.  J.  Eq.  482;  Gmme^ 
Y.  Rogers,  47  N.  T .  288. 
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,    Tbit  oomplaiDt  ihowi  do  pretense  of  a  ri|^t 
Id  a  ooort  or  equity. 

Phmi9  Mut,  L.  Im.  Ch.  ▼.  Bailey,  80  U.  8. 
18  Wall  620,  621  (20:  602.  608);  Hendrick  t. 
Undrnxg,  08  U.  8.  148  (28:  866);  Lawrence  t. 
Feat,  20  N.  Y.  268:  Bwr  t.  Beere,  24  N.  Y. 
178;  Shepherd  t.  Ma^,  116  U.  8.  610  (20:  467). 

Mr.  JutUce  Gra^  dellTered  the  opinion  of 
tba  ooort: 

The  motion  to  dlsmiM  for  want  of  Jariidic* 
lion  most  be  denied.  Tbis  appeal  was  claimed 
and  allowed  February  16, 1885.  At  tbat  time 
tbe  Ad  of  February  26, 1870.  cbap.  09,  waa  in 
force,  wbicb  provided  tbat  **tbe  final  Judfrment 
or  decree  of  tbe  Supreme  Court  of  tbe  District 
of  Columbia,  in  any  case  wbere  tbe  matter  in 
dispute,  exclusive  of  costs,  exceeds  tbe  value 
of  twenty-five  bondred  dollars,  may  be  r^ 
examined  and  reversed  or  affirmed  in  tbe  Su- 
preme Court  of  tbe  United  States  upon  writ  of 
error  or  appeal"  (20  Stat.  821.)  Tbe  case  is 
not  affected  by  tbe  Act  of  Marcb  8, 1886,  cbap. 
865,  g  1,  furtber  limiting  tbe  appellate  Jurisdic- 
tion of  tbia  court,  because  tbat  Act  only  pro- 
Tidet  tbat  "no  appeal  or  writ  of  error  snail 
hereafter  be  allowed"  from  any  locb  Judgment 
or  decree,  unless  tbe  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  tbe  sum  of  five  tbousand 
dollars.  (28  Stat  448.)  Tbe  cbange  of  pbras- 
oology,  referring  to  tbe  time  wben  tbe  appeal 
or  writ  of  error  is  allowed,  instead  of  to  tbe 
time  wben  it  te  entertained  by  tbis  court,  was 
evidently  intended  to  prevent  cutting  off  ap- 
peals taken  and  allowed  before  tbe  passage  of 
tbe  Act,  as  bad  been  beld  to  be  tbe  effect  of  tbe 
language  used  in  tbe  Act  of  1870.  Baltimore 
di  P.  R.  Co.  V.  Orani,  08  U.  &  808  [26:  281] 
In  a  suit  founded  upon  a  contract,  tbe  sum  in 
dispute  at  tbe  time  of  tbe  Judgment  or  decree 
appealed  from,  including  any  interest  tben  ac- 
crued, is  tbe  test  of  appellate  Jurisdiction. 
Bank  of  United  8tate$  v.  Daniei,  87  U.  S.  12 
Pet  82, 62  [0: 080, 007];  The  hziapffeo,  70  U.  a 
12  Wall.  451  [20: 467];  ^eto  York  B.  R.  €h.  v. 
F\fthKai.Bank,U8V.S.WS  m:2tm;Zeek' 
endorf  v.  Johnmm,  128  U.  S.  617  [81 :  277].  By 
tbe  express  terms  of  tbe  promissory  note  sued 
on  in  ibis  case,  it  bore  interest  at  tbe  rate  of 
eigbt  per  cent  yearly  from  its  date  until  paid. 
Computing  interest  accordingly,  tbe  sum  in 
dispute  was  mucb  more  tban  ^,600  at  tbe  time 
of  tbe  decree  in  general  term,  wbicb  was  tbe 
decree  from  wbidi  tbis  appeal  was  taken.  Ir 
Baltimore  d  P.  R  Co.  t.  Trook,  100  U.  S.  113 
[25: 671],  cited  for  tbe  appellee,  as  in  District 
of  Columbia  v.  Oafinon,  180  U.  8. 227  [82: 022]. 
tbe  Judgment  in  special  term  was  for  damages 
In  an  action  sounding  in  tort  wbicb  bc*rf  no 
interest,  either  by  tbe  general  law,  or  by  tbe 
Judgment  of  affirmance  In  general  term. 

hor  can  tbe  objection  of  tbe  defendant  tbat 
tbe  original  deed  from  Tbompson  to  Asbford 
was  not  produced,  or  its  executioL  proved,  be 
sustained.  Tbe  deed  is  admitted  to  have  been 
duly  recorded.  Tbere  te  no  presumption  tbat 
it  waa  Id  tbe  possession  of  tne  plaintiff,  who 
was  DOl  a  party  to  it;  but  ft  te  to  be  presumed 
to  bave  been  in  tbe  possession,  either  of  Ash- 
f(m),  tbe  grantee  named  in  tbe  deed,  or  of  Kel- 
ly, who  procured  the  deed  to  be  made,  and  to 
whom  it  waa  originally  delivered.  Both  of 
them  having  failed  to  produce  it  upon  noCloe 
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to  do  to,  the  recorder's  copy  was  competent  and 
sufficient  evidenoe  of  the  contents  of  the  deed, 
as  between  the  parties  to  the  suit  Rev.  Stat 
D.  C.  SS440,46fr2)^T.  AiM,  SSU.  S.  8  PM. 
80  [8: 866]. 

But  upon  the  merits  of  tbe  case  we  are  una- 
ble to  concur  with  tbe  views  expressed  by  the 
court  below,  in  its  opinion  reported  in  8  Btack- 
ey,  456,  either  as  to  the  effect  of  tbe  testimony, 
or  as  to  tbe  rights  of  the  parties.  The  material 
facts,  as  they  ai^>ear  to  us  upon  full  examina- 
tion of  the  recKud,  have  been  alieadv  stated. 
It  remains  to  consider  the  law  applicable  to 
those  facta. 

Tbe  qoestlona  to  be  decided  ooncern  tbe  ex- 
tent tbe  obligation  and  the  enforcement  of  the 
agreement  created  by  the  clause  in  the  deed  of 
conveyance  from  Thompson  to  Asbford  of  this 
and  three  other  lots,  "subject  however,  to  cer- 
tain incumbrances  now  resting  thereon,  oay- 
ment  of  which  is  assumed  by  sud  party  of  the 
second  part" 

The  five  mortgages  noade  by  the  motor, 
namely,  tbe  plaintiffs  mortgage  for  $2!000  and 
a  prior  mortgage  for  $1 ,600  on iol  6,  sna  a  mort- 
gage of  $2,000  on  each  of  the  three  other  totSw 
and  some  unpaid  taxes  which  had  been  asse«ed 
against  tbe  grantor,  were  incumbrances,  and 
were  tbe  only  incumbrances  existing  upon  the 
granted  premises  at  the  time  of  the  execution 
of  this  oonvevanoe.  Bawle  on  Covenants  (6th 
ed.)  $  77.  Tne  cJause  in  question,  by  the  words 
"certain  incumbrances  now  resting  thereoD," 
designates  and  oomprehends  all  uiose  mort- 
sages  and  taxes  as  deariy  as  if  the  words  used 
had  been  "  the  incumbranoes,"  or  "  all  incum- 
brances," or  bad  particularly  described  each 
mortgage  and  each  tax.  Wegive  no  weight 
to  Thompson's  testimony  as  to  Kelly's  previous 
conversation  with  him  to  tbe  same  effect,  be- 
cause tbat  conversation  is  not  shown  to  have 
been  authorized  by  or  communicated  to  Asb- 
ford, and  cannot  affect  the  l^gal  construction 
of  the  deed  as  against  him. 

It  was  argued  tbst  because  the  deed  contains 
a  covenant  of  special  warranty  against  all  per- 
sons claiming  under  the  grantor,  the  words 
"certain  incumbrances"  cannot  include  the 
mortgages  made  by  tbe  grantor,  but  must  be 
limited  to  the  unpaid  taxes  which,  it  is  said, 
would  not  come  witbin  tbe  covenant  of  special 
warranty  But  tbe  answer  to  this  araoment  is 
tbat  any  person  claiming  tttle  by  virtue  of  a 
?icn  creut^  by  taxes  assessed  against  the  grantor 
would  claim  under  the  grantor,  eoualTy  with 
one  claiming  by  a  mortgage  from  bun;  and  in- 
cumbrances expressly  assumed  by  the  grantee 
are  necessarfly  exduied  from  the  covenants  of 
tbe  grantor. 

Aahford  is  not  shown  to  have  had  anv  knowl- 
edge of  tbe  conveyance  at  the  time  of  its  exe- 
cution; and  a  suggestion  was  made  in  argument 
based  upon  some  vague  expressions  in  his  tea- 
timony,  tbat  tbe  conveyance  waa  intended  to 
be  made  to  him.  by  way  of  mortgage  only,  to 
secure  him  against  loss  on  his  previous  loana 
to  and  indorsements  for  Kelly.  But  bis  subae- 
quent  acts  are  quite  inconsistent  with  tbe  theory 
tnat  the  conveyance  did  not  vest  the  legal  estate 
in  him  absolutely. 

Witbin  a  month  or  two  after  the  conveyance, 
having  been  told  that  the  four  lots  baa  been 
conveyed  to  him  and  were  subject  to  incum- 
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brances  (allhoueh  Iperhaps  not  then  iDfonned 
of  the  amount  oi  the  incumbrances),  be  entered 
into  poflsession  of  the  lots,  and  thenceforth  col- 
lected the  rents;  and  within  nine  months  after 
the  conveyance  he  had  notice  of  the  clause  as- 
suming payment  of  incumbrances,  and  was  re- 
quested to  pay  the  plaintiff's  mortgage,  and 
declined  to  pay  it  or  to  recognize  any  |>ersonal 
liability  for  it;  yet  be  afterwards  sold  and  con- 
veyed away  two  of  the  lots,  and  continued  to 
keep  possession  and  to  collect  rents  of  the  other 
two.  Havinff  thus  accepted  the  benefit  of  the 
conyeyance,  he  cannot  repudiate  the  burden 
impeded  upon  him  by  the  express  agreement 
therein,  and  would  clearly  haye  been  liable  to 
his  grantor  for  any  breach  of  that  agreement. 
Blyer  y.  MonhoUand,  2  Sandf .  Ch.  478;  Coolidoe 
y.  Smith,  129  Mass.  554;  Locke  y.  Homer,  181 
Mass.  08;  MuMig  v.  Fiske,  181  Mass.  110. 

The  case  therefore  stands  lust  as  if  Ashf ord 
had  himself  received  a  deea  by  which  be  In 
terms  agreed  to  pay  a  mortgage  made  by  the 
grantor.  In  such  a  case,  according  to  the  gen- 
eral, not  to  say  unif  orm,  current  of  American 
authority,  as  shown  by  the  cases  collected  in  the 
briefs  oi  counsel,  the  mortgagee  is  entitled  in 
some  form  to  enforce  the  agreement  against  the 
grantee;  and  much  of  the  argument  at  the  bar 
was  devoted  to  the  question  whether  his  rem- 
edy should  be  at  law  or  in  equity. 

Upon  the  question  whether  the  mortgagee 
could  sue  at  law  there  is  no  occasion  to  examine 
the  conflicting  decisions  in  the  courts  of  the 
aeveral  States,  because  it  is  clearly  settled  in 
this  court  that  he  could  not. 

This  case  cannot  be  distingaiahed  from  that 
of  8t.  Louie  8eeond  Nat.  Bank  v.  Grand  lodge, 
96  U.  8. 123  mi  75],  and  clearly  falls  within 
the  general  rule  upon  which  the  Judgment  in 
that  case  was  founded. 

It  was  there  held  that  a  contract  by  which 
the  Grand  Lodge,  for  a  consideration  moving 
from  another  corporation,  agreed  with  it  to  as- 
sume the  payment  of  its  bonds,  would  not  sup- 
Eort  an  action  against  the  Grand  Lodge  by  a 
older  of  such  bonds;  and  Mr,  Justice  Strong, 
delivering  Judgment,  after  observing  that  the 
contract  was  made  between  and  for  Uie  benefit 
of  the  two  corporations,  that  the  holders  of  the 
bonds  were  not  parties  to  it,  and  that  there  was 
no  privity  between  them  and  the  Grand  Lodge, 
said:  "We  do  not  propose  to  enter  at  large  upon 
a  consideration  of  the  inquiry  how  far  privity 
of  contract  between  a  pliuntiff  and  a  defendant 
is  necessary  to  the  maintenance  of  an  action  of 
assumpsit.  The  subject  has  been  much  debat- 
ed, and  the  decisions  are  not  all  reconcilable. 
No  doubt  the  genera]  rule  Is  that  such  a  privity 
must  exist  But  there  are  confessedly  many 
exceptions  to  it  One  of  them,  and  by  far  the 
most  frequent  one,  is  the  case  where,  under  a 
contract  between  two  persons,  assets  have  come 
to  the  promisor's  hands  or  under  his  control, 
which  in  equity  belong  to  a  third  person.  In 
such  a  case  it  is  held  that  the  third  person  may 
sue  in  his  own  name.  But  then  the  suit  Is 
founded  rather  on  the  implied  undertaking  the 
law  raised  from  the  pomession  of  the  assets, 
than  on  the  express  promise.  Another  excep- 
tion is  where  the  plaintiff  is  the  beneficial 
solely  interested  in  the  promise,  as  where  one 
perwn  contracts  with  another  to  pay  money  or 
dHiversome  valuable  thing  to  a  third.    But 
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where  a  debt  already  exists  from  one  person  to 
another,  a  promise  by  a  third  person  to  pay 
such  debt  being  primarily  for  the  ben^t  of  the 
original  debtor,  and  to  relieve  him  from  liabil- 
ity to  pay  it  (there  being  no  novation),  he  has  a 
right  of  action  against  the  promisor  for  his  own 
indemnity;  andlf  the  original  creditor  can  also 
sue,  the  promisor  would  be  liable  to  two  sepa- 
rate actions,  and  therefore  the  rule  is  that  the 
original  creditor  cannot  sue.  His  case  is  uo( 
an  exception  from  the  general  nile  that  privity 
of  contract  is  required."  (98  U.  8. 124.)  See 
also  Oragin  v.  Lotell,  109  U.  8.  194  [27:  9081. 

In  the  earlier  case  of  Hendritk  v.  L%nd$ap,  9^ 
U.  8. 148  [28:  8551,  cited  by  the  defendant,  a 
request,  accompanied  by  a  promise  of  indem- 
nity, to  one  person  to  sign  an  appeal  bond,  was 
construed  to  include  another  person  who  signed 
it  as  surety,  and  therefore  to  support  a  joini 
action  by  the  principal  and  the  surety,  both  of 
whom  had  signed  the  bond  relying  upon  the 
promise,  so  that  the  only  consideration  for  the 
promise  moved  from  them. 

In  the  case  at  bar,  the  promise  of  Asbford 
was  to  Thompson  and  not  to  the  mortgagees^ 
and  there  was  no  privity  of  contract  betwcea 
them  and  Asbford.  The  consideration  of  the 
promise  moved  from  Thompson  alone.  The 
only  object  of  the  promise  was  to  benefit  him» 
ana  not  to  benefit  the  mortgagees  or  other  in- 
cumbrancers; and  they  did  not  know  of  <»r  aa- 
sent  to  the  promise  al  the  time  It  was  made, 
nor  afterwards  do  or  omit  any  act  on  the  faith 
of  it  It  is  dear,  therefore,  ^t  Thompson 
only  could  maintain  an  action  at  law  upon  that 
promise. 

In  equity,  as  at  law,  the  contract  ol  the  pur- 
chaser  to  pay  the  mortgage,  being  made  with 
the  mortgagor  and  for  his  oenefit  only,  creates 
no  direct  obligation  of  the  purchaser  to  the 
mortgagee.  Fareone  v.  Freeman,  2  P.  Wma» 
664,  noU;  8.  C,  Ambler,  115;  Oxfordr.  Rodney, 
14  Yes.  Jr.  417.  424;  Ee  Kmpreee  Engineering 
Co.  L.  R  16  Ch.  Div.  125;  Oandy  v.  Oandy, 
L.  R  80  Ch.  Div.  57,  67. 

But  it  has  been  held  bv  many  state  courts  of 
high  authority,  in  accoroancewlth  the  suggea> 
tion  of  X^nf  Hardwicke  in  Fareone  v.  Fi'wman, 
Ambler,  116,  that  in  a  court  of  equitv  the  mort- 
gagee may  avail  himself  of  the  right  of  the 
mortgagor  against  the  purchaser. 

This  result  has  been  attained  by  a  develop^ 
ment  and  application  of  the  ancient  and  famil- 
iar doctrine  in  equity  that  a  creditor  shall  have 
the  benefit  of  any  obligation  or  security  given 
by  the  principal  to  the  surety  for  the  payment 
01  the  debt.  Maure  v.  Harrimm,  1  'Eq,  Gas. 
Abr.  98,  pi.  5;  Bacon,  Abr.  Surety,  D,  4;  Wright 
V.  Morley,  11  Ves.  Jr.  12. 22;  PhOlipe  v.  Thomp- 
eon,  2  Johns.  Ch.  418;  Ourtie  v.  TyUr,  9  Psige, 
482,  485;  New  Bedford  Satinge  Inet.  t.  Finr- 
hatm  Bank,  9  Allen.  175;  Hamptonw.  Phippe, 
108  U.  8.  260.  268  [27:  719, 7211 

In  Hampton  v.  Fhippe,  Just  dted,  this  court 
declared  the  doctrine  to  be  well  settled,  and  ap- 
plicable ''equally  between  sureties,  so  that  s^ 
curities  placed  by  the  principal  in  the  hands  of 
one,  to  operate  at  an  indemnity  by  payment  of 
the  debt,  shall  inure  to  the  benefit  of  all;"  and 
declined  to  apply  the  doctrine  to  the  case  before 
it,  because  the  mortgage  in  question  was  giyen 
by  one  surety  to  another  merely  to  indemnify 
him  against  being  compiled  to  pagr  t  greatei 
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bare  of  tbe  debt  than  the  saretles  had  agreed 
«tween  tbemselyes  that  he  should  bear,  and 
te  bad  not  been  compelled  to  pay  a  greater 
hare. 

The  doctrine  of  the  right  of  a  creditor  to  the 
jenefit  of  all  securities  given  by  the  principal 

0  Uie  anrety  for  the  payment  of  the  aebt  does 
>ot  rest  upon  any  liability  of  the  principal  to 
be  creditor,  or  upon  any  peculiar  relation  of 
ihe  surety  towards  the  creaitor,  but  upon  the 
ground  that  the  surety,  being  the  creditor's 
iebtor,  and  in  fact  occupying  the  relation  of 
lorety  to  another  person,  has  received  from 
Lhat  person  an  obligation  or  security  for  the 
paTment  of  the  debt,  which  a  court  of  equity 
will  therefore  compcd  to  be  applied  to  that  pur- 
pose at  tbe  suit  of  the  creditor.    Where  the  per- 
son ultimately  held  lisble  is  himself  a  debtor  of 
the  creditor,  the  relief  awfuded  has  no  reference 
lo  that  fact,  but  is  grounded  whoUv  on  the 
Tieht  of  tbe  creditor  to  avail  himself  of  the 
right  of  the  surety  against  the  principal.    If 
the  person,  who  is  admitted  to  be  the  creditor's 
debtor,  stands,  at  the  time  of  receiving  the  se- 
curity, in  tbe  relation  of  surety  to  the  person 
from  whom  he  receives  it,  it  is  quite  immaterial 
whether  that  person  is  or  ever  has  been  a  debtor 
of  tbe  principal  creditor,  or  whether  the  rela- 
tion of  suretyship  or  the  indemnity  to  the  sure- 
tr  eziated,  or  was  known  to  the  creditor,  when 
the  debt  was  contracted.    In  short,  if  one  per- 
son agrees  with  another  to  be  primarily  liable 
for  a  debt  due  from  that  other  to  a  third  person, 
to  that  as  between  the  parties  to  the  agreement 
tbe  first  is  the  principal  and  the  second  the 
surety,  the  creditor  of  such  surety  is  entitled, 
in  equity,  to  t>e  substituted  in  his  place  for  the 
purpose  of  compeUing  such  principal  to  pay 
the  debt 

It  is  in  accordance  with  the  doetrine,  thus 
imderstood,  that  the  Court  of  Chancery  of  New 
York,  the  Court  of  Chancery  and  Uie  Court  of 
Errors  of  New  Jersev,  and  the  Supreme  Court 
of  Michigan  have  held  a  mortgagee  to  be  enti- 
tled to  avail  himself  of  an  agreement  in  a  deed 
of  conveyance  from  the  mortgagor  by  which 
tbe  grantee  promises  to  ];)ay  the  mortgage. 
BaUeif  V.  Seed,  9  Paige,  446,  452;  King  v. 
Whitdy,  10  Paige,  465;  Blver  v.  AfonhoUand.  2 
Sandf .  Ch.  478;  Klapworth  v.  Dressier,  18  N. 
J.  Eq.  62;  Hay  v.  BramhaU,  10  N.  J.  Eq.  74, 

1  «3;  CfroteOl  v.  Currier,  27  N.  J.  Eq.  152;  8. 
i    C.  on  appeal,  etib  nom  Orouell  v.  8t,  Baruahas 

Boniial,  27  N.  J  Eq.  650;  Amaud  v.  Griffg, 
29K.  J.  Eq.  482:  Yovnge  v.  Trustees  qf  Public 
Spools,  81  N.  J.  Eq.  200;  Oratoford  v.  Ed- 
wards, 88  Mich.  854,  860;  Miller  v.  Tfwmpson, 
84  IDcb.  10;  Bigman  v.  Stefnart,  88  Mich.  513, 
528;  Bieki  V.  McOarry,  88  Mich.  667;  Booth  v. 
OonneclMut  Mvt,  L.  Ins.  Co.  43  Mich.  299.  See 
•bo  Pardee  v.  Treat,  82  N.  Y.  885.  887;  Coffin 
y.  Adams,  in  Mass.  133. 187;  Biddelr.  Brizzo- 
«»«,  64  Cal.  854:  George  v.  Andrews,  60  Md. 
26;  Oibame  v.  (kbeU,  Tt  Va.  462. 

Tbe  grounds  and  limits  of  the  doctrine,  as 
tpplied  to  such  a  case,  have  been  well  stated  by 
Jjtr,  Justice  Depue,  delivering  the  unanimous 
pi<iginent  of  the  Court  of  Errors  of  Kew  Jer- 
gy>in  CroweU  v.  Si.  Barnabas  Hospital,  as  f ol- 
lowi: 

"Tbe  right  of  a  mortgagee  to  enforce  pay- 
]B^t  of  the  mortgage  debt,  either  in  whole  or 
u>  part,  against  the  grantee  of  the  mortgagor, 
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does  not  rest  upon  any  oontraot  of  the  gnmtee 
with  him,  or  with  the  mortga^r  for  his  benefit. 

•  .  .  The  purchaser  of  lands  subject  to  mort- 
gage, who  assumes  and  agrees  to  pay  the  mor^ 
gage  debt,  becomes,  as  between  himself  and  bb 
vendor,  the  principal  debtor,  and  the  liability  of 
the  vendor,  as  between  the  parties,  is  that  of 
lurety.  If  the  vendor  pavs  tne  mortgage  debt, 
he  niay  sue  the  vendee  at  law  for  the  moneys  so 
paid.  .  •  . 

"  In  equity,  a  creditor  may  have  the  bene- 
fit of  all  collateral  obligations  for  the  payment  of 
the  debt,  which  a  person  standing  in  the  situa- 
tion of  a  surety  for  others  holds  for  his  indem- 
nity. It  is  in  the  ^plication  of  this  principle 
that  decrees  for  deficiency  in  foreclosure  suits 
have  been  made  against  subsequent  purchasers, 
who  have  assumd  the  payment  of  the  mort- 
gage debt,  and  thereby  become  principal  debt- 
ors as  between  themselves  and  their  grantors. 
•  .  • 

"  But  the  right  of  the  mortgagee  to  this 
remedy  does  not  result  from  any  filed  or  vest- 
ed right  in  him,  arising  either  from  the  accept- 
ance by  the  subsequent  purchaser  of  the  con- 
veyance of  the  mortgaged  premises,  or  from 
the  obligation  of  the  grantee  to  pav  the  mort- 
sage  debt  as  between  himself  and  his  grantor. 
Though  the  assumption  of  the  mortgage  debt 
by  the  subsequent  purchaser  is  absolute  and 
unqualified  in  the  df^  of  conveyance,  it  will 
be  controlled  by  a  collateral  contract  o^e  be- 
tween him  and  his  grantor,  which  is  not  em- 
bodied in  the  deed.  And  it  will  not  in  any 
case  be  available  to  the  mortf»gee,  unless  the 
grantor  was  himself  personallj  liable  for  the 
payment  of  the  mortgage  debt  .  .  . 

**  Recoveiy  of  the  deficiency  after  sale  of  the 
mortgaged  premises,  against  a  subsequent  pur- 
chaser, is  adjudged  in  a  court  of  equity  to  a 
mortgagee  not  in  virtuo  of  anv  original  equity 
residing  in  him.  He  is  allowed,  by  a  mere  rule 
of  procedure,  to  go  directly  as  a  creditor  against 
the  person  ulUmately  liable,  in  order  te  avoid 
circuity  of  action,  and  save  the  mortgagor,  as 
the  intermediate  party,  from  being  harassed  for 
the  payment  of  the  debt,  and  then  driven  to  seek 
relief  over  against  the  person  who  has  indem- 
nified him,  and  upon  whom  the  liabilit)r  will 
ultimately  falL  The  equity  on  which  his  re- 
lief depends  is  the  right  of  the  mortgagor 
against  his  vendee,  to  which  he  is  permitted  to 
succeed  by  substituting  himself  in  the  place  of 
the  mortgagor."    27  N.  J.  Eq.  655,  656. 

The  d^sions  of  this  court,  cited  for  tbe  de- 
fendimt,  are  not  only  quite  consistent  with 
this  conclusion,  but  strongly  tend  to  define  the 
true  position  of  a  mortgagee,  who  has  in  no 
way  acted  on  the  faith  of,  or  otherwise  made 
himself  a  par^  to,  the  agreement  of  the  mort- 
gagor's grantee  to  pay  the  mortgage;  holding, 
on  the  one  hand,  that  such  a  mort^gee  has  no 
greater  right  than  the  mortgagor  has  against 
me  grantee,  and  therefore  cannot  object  to  the 
strildngout  by  a  court  of  equitv,  or  to  the  re- 
lease by  the  mortgagor,  of  such  an  agreement 
when  inserted  in  the  deed  by  mistake  {Elliott 
V.  Sackett,  108  U.  S.  182  [27:  6781;  Brury  v. 
Hayden,  111  U.  S.  228  [28:  406] );  and,  on 
the  other  hand,  that  such  an  agreement  does 
not,  without  the  mortgagee's  assent,  put  the 
grantee  and  the  mortgagor  in  the  relation  of 
principal  and  scu*ety  towards  the  mortgagee,  so 
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tbai  the  latter,  by  giving  time  to  tlie  mntee» 
will  discharge  the  mortgagor.     Shepherd  t. 
May,  115  U.  8.  505,  511  [29:456,  m\. 
The  present  case  is  a  strong  one  for  the  ap- 

Elication  of  the  general  doctrine.  The  land 
as  been  sold  nnder  a  prior  mortgage  for  a 
sum  insufficient  to  pay  Uiat  mortgage,  leaving 
1626]  nothing  to  be  applied  towards  the  payment  of 
the  mortgage  held  by  the  plaintiff;  and  the 
plaintiff  has  exhausted  her  remedy  against  the 
mortgagor  personally  by  reooverinff  Judgment 
against  him,  execution  upon  whi(£  has  been 
returned  unsatisfied. 

Although  the  mortgagor  might  properly  have 
been  made  a  party  to  this  bill,  yet  as  no  objec- 
tion was  taken  on  that  ground  at  the  hearing, 
and  the  omission  to  mike  him  a  party  cannot 
prejudice  any  interest  of  his,  or  any  right  of 
either  party  to  this  suit,  it  affords  no  ground 
for  refusing  relief.  Alexandria  MKhania 
Bank  t.  Seion,  26  U.  8.  1  Pet.  299  [7: 1521; 
Whiting  ▼.  Bank  of  United  Statee,  88  U.  8. 
18  Pet.  6  [10:88];  MiUer  t.  Thampton,  84 
Mich.  10. 

Ikeree  rewned  and  eate  rrnnandedtWHh  dirw- 
tiom  to  enter  a  decree  for  the  ptointif. 


THE  BOARD  OF  COMMI88IOKBR8  OF 

DELAWARE    COUNTY,    INDIANA, 

Plff.  in  Err., 

«. 

THE  DDSBOLD  8AFE  AND  LOCK  COM- 
PANY  BT  AL. 

<8ee  8.  a  Beporter^  ed.  4TMm 

BuiU  remaeed  Jrom  etate  eeurt^unneeeeearif 
partiee  Indiana  county  eommieeianere  com- 
plaint  in  another  euit,  not  evidenee^Indiana 
Jaw  a$  to  euit  by  ateignee— contract  inwMng 
permnuU  cof^fidenee,  when  cannot  be  aeeigned 
without  coneerU— partial  aeeignment  of  con- 
tract  to  conetruct  a  jail  not  aeeignaiie  witJmU 
eounty'e  concent— public  poUqf  a$  to  aeeign- 
ment, 

L  Hie  reitriotlon  that  plaintiff  oannotproeecutea 
•nit  in  tbe  oirooit  court,  where  his  asBiflrDors  oonkl 
not  haye  prosecuted  it  by  reason  of  one  of  tbem 
being  a  citiaen  of  nme  State  as  the  def  endant,doeB 
not  extend  to  suits  remored  into  each  court  from 
a  state  court. 

IL  Objection  to  nonjoinder  of  parties  defendant 
does  not  go  to  the  Jurisdiotion  of  tbe  court.  Per- 
sons, made  parties  defendant,  who  <i«afti^<w^  all 
interest  in  tbe  suit  and  against  whom  no  relief  is 
sought,  are  unnecessary  parUes. 

%,  If  tbe  defendant  not  only  bad  notice  of  theaa- 
signment  to  tbe  plaintiff,  but  consented  to  tbat 
assignment,  tbere  would  be  a  new  and  direct 
promise  from  tbe  defendant  to  tbe  plaintiff,  and 
tbe  assignors  would  not  be  necessary  parties  to 
tbe  caose  of  action. 

C  Under  tbe  statutes  of  Indiana,  tbe  prooeedings 
of  county  commissionen,  in  passing  upon  olalme 
against  a  county,  are  not  a  trial  inUir  vortee^  and 
an  appeal  from  tbeir  decision  is  tried  Xgf  tbe  dr- 
euit  court  of  tbe  county  as  an  original  cause; 
hence,  tbe  trial  in  tbe  oiroait  court  of  tbe  coun^ 
is  **tbe  trial**  of  tbe  ease,  before  wbicb  at  any  time 
It  may  be  removed  Into  tbe  circuit  court  of  tbe 
United  Slates,  under  dansa  tof  seotloo  09  of  tbe 
Hensed  Baniitsa, 

674 


6.  A  complaint  in  another  suit,  not  under  oath, 
nor  signed  by  tbe  plaintiff,  but  only  by  Its  attor> 
neys,  is  incompetent  to  prove  an  admission  by 
tbe  plaintiff  tbat  upon  tbe  facts  alleged  it  bad  not 
a  cause  of  action  against  this  defendant. 

a.  In  Indiana,  the  assignee  of  part  of  aoontrael 
may  sue  tbereon  jointly  with  bis  assignor,  or  may 
maintain  an  action  alone  If  no  objection  is  taken 
by  demurrer  or  answer  to  the  nonjoinder  of  the 
assignor.  This  rule  goyems  tbe  practloe  and 
pleadings  in  actions  at  law  In  tbe  federal  oonrts 
held  witbin  tbat  State. 

T.  When  rigbts  arising  out  of  oontraot  are  eoopled 
with  obligations  to  be  performed  by  tbe  oontraot- 
or,  and  involye  such  a  relation  of  personal  conlU 
dence  tbat  It  must  have  been  intended  tbat  the 
rigbts  should  be  ezerdsed  and  tbe  obUgationa 
performed  by  him  alone,  tbe  contract,  induding 
both  bis  rigbts  and  bli  obUgationa,  cannot  be  as- 
signed wltbout  the  consent  of  tbe  otfaer  party  to 
tbe  original  contract* 

a.  A  partial  assignment  of  a  oontraot  to  coDstnioa 
a  jail  for  a  county  and  furnish  materials  therefor, 
atagroes  sum,— that  Is  to  say,  an  assignment  of 
tiie  fumisbing  and  putting  in  place  tbe  iron  work 
of  tbe  Jail,— is  not  binding  on  tbe  county,  without 
ita  assent. 


a.  It  is  against  public  poUoy  to  permit  municipal 
corporations.  In  tbe  administration  of  tb^r  affairs 
relating  to  the  construction  of  pnblio  works,  to 
be  embarrassed  by  subcontracts  between  tbeir 
contraotorsand  third  persona,  to  wliloh  they  haye 
never  assented. 

[No.  W.] 
dubmiitedApra$e,lS89.  DeoidedMa/rtk  3,1890. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  iDdiana  to  reriew 
a  Judgment  for  plaintiff  in  an  action  to  recover 
for  work  done  and  materials  furnished  for  a 
Jan  in  Delaware  County.  Indiana,  under  a  sub- 
contract with  the  original  contractor.   Boeereed, 

Statement  bj  Mr,  Juetice  Qrmjt 
The  original  suit  waa  commenced  March  4, 
1885,  by  the  Diebold  Safe  and  Lock  Company^ 
a  corooration  of  the  State  of  Ohio,  i^nst  the 
Board  of  Commissioners  of  Delaware  County 
in  the  State  of  Indiana,  br  a  daim  in  the  form 
of  a  complaint,  tiled  with  the  county  auditor 
and  by  him  presented  to  the  Board  of  County 
Commissioners,  in  accordance  with  the  provia- 
ions  of  the  Revised  Statutes  of  Indiana  of  1881 
(which  are  copied  in  the  margin*),  and  contain- 
ing the  following  allegations: 

That  on  January  20, 1882,  the  Board  of  Com- 
missioners entered  into  a  written  contract  with 
William  H.  Meyers  and  Edward  F.  Meyers, 
partners  aa  If.  H.  M^yen  A  Son  (a  copy  of 

*8aa  9740L  Tbe  aoditorof  tbe  county  9ball  attend 
tbe  meetings  of  snob  commissioners,  and  keep  a 
record  of  tbeir  proceedings:  and  tbe  sberiff  of  tba 
county  shall  also,  by  bimsialr  or  deputy,  attend  and 
execute  tbeir  orders. 

8BC.  674a.  SucboommissioneriBball  adopt  reguli^ 
tlons  for  tbe  transaction  of  business;  and  in  tbe 
trial  of  causes  they  sball  comply,  so  tar  as  practica- 
ble, witb  tbe  rules  fOr  ooodncting  bosinesi  in  tba 
droutt  court. 

Bbc.  5758.  WbeocTer  any  person  or  oorporatlo« 
shall  have  any  legal  claim  against  any  county,  be 
sbaU  file  it  with  tbe  county  auditor,  to  be  by  blm 
presented  to  tbe  board  of  county  commlasloQers. 

Baa  Onni  The  county  commissioners  shaU  eaani* 
tne  into  tbe  merits  of  aU  claims  so  presented,  and 
may,  in  tbeir  discretion,  allow  any  daim  in  whole 
or  m  part,  as  they  nuiy  iind  it  to  lie  just  and  owing. 

Baa  OTWlL  No  court  shall  haye  original  jnrlsdio- 
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ifbich  WAS  tDDexed),  thowlnff  that  Meyers  Sc 
Son  agreed  to  construct  a  Jafl  for  the  Countj 
OD  or  before  September  4, 1888,  agreeably  to 
the  plans  and  specifications  of  a  certain  archi- 
tect, and  to  proTide  all  the  materials  therefor, 
for  the  sum  of  $20,000,  which  the  Board  ox 
Commissioners  agreed  to  pay,  in  monthly  pay- 
ments, on  the  architect's  cotiflcate,  reserving 
on  eadi  payment  twenty  per  cent,  to  be  paid  on 
the  completion  and  acceptance  of  the  building; 
Meyers  &  Son  agreed  to  give  bond  to  secure 
the  performance  of  the  agreement:  and  it  was 
agreed  that  "the  County  will  not  in  any  man- 
ner be  answerable  to  or  accountable  for  any 
loss  or  damages  that  may  happen  in  or  to  said 
works,  or  any  part  or  psrts  thmof ,  respectiTe- 
ly,  or  for  any  of  the  materials  or  other  things 
uised  and  employed  inflnishioflrand  completing 
the  said  works:"  and  that  "should  the  con- 
tractors fall  to  iinidi  the  work  on  or  before  the 
time  amed  upon,  they  shall  pay  to  the  party 
t^TS]  of  the  first  part  the  sum  of  twentr-fiye  dollars 
per  diem  for  each  and  erery  day  tnereaf ter  the 
said  works  shall  remain  unflnisned,  as  and  for 
lia|ddated  damages." 

That  a  part  or  the  work  to  be  done  and  ma- 
terials furnished  under  the  contract  consisted 
of  iron  work;  and  that  oo  March  6, 1882,  Mey- 
ers A  Son  assigned  to  the  plaintiif  so  much  of 
that  contract  as  related  to  this  wcnk,  by  an 
agreement  In  wilting  as  follows: 

"Fort  Wayp^  Ind.,  March  0th,  1882.  We, 
the  Dieboki  Ban  and  Lock  Company,  at  Can- 
ton, C,  hereby  agree  to  construct  and  place  in 
positi<m  In  the  new  Jail  to  be  erected  In  the  City 
of  Munde,  Delaware  Ca,  Ind.,  all  of  that  por- 
tion of  the  work  for  same  (locks  included),  and 
described  under  the  head  of  Iron  and  chrome- 
•teel  work  in  specifications  and  according  to 
plans  delineatlnff  them,  as  already  adopted  by 
the  Board  of  County  Commissioners  of  said 
County,  the  same  as  though  the  contract  for 
such  work  had  been  awardra  us  direct;  the  con- 
tract price  for  said  work  to  be  sereDty-seTen 
hundred  dollars  ($7,700)  for  abo^e  work,  com- 
pleted and  accepted  bj  the  superlDtendent  of 
the  bundinff  and  the  County  Commissioners, 
to  be  paid  by  the  said  County  Commissioners 
in  monthly  estimates,  less  amount  retained  ac- 
cording to  law  and  contract  between  the  Coun- 
ty Commissioners  and  Wm.  H.  Mcnrers  ft  Son, 
on  completion  of  said  work  in  full,  as  per 
amount  named  in  this  contract  and  cbarffed  by 
them  against  W.  H.  Meyers  ft  Son,  and  In  full 
settlement  with  them  for  such  iron  and  chrome- 
steel  work  under  their  contract  with  the  Coun- 
ty Ck>mmii»ioners;  and  any  questions  that  may 
arise  on  the  construction  of  the  wo^.orderla- 


tions  from  the  plans  and  specifications  thst 
may  arise  or  be  deemed  advisable,  to  be  sr- 
ranaed  and  settled  wholly  between  ourselres 
ana  the  County  Commissioners  and  the  super- 
intendent of  the  building;  and  we,  the  Diebold 
Safe  and  Look  Company,  in  consideration  of 
the  acceptence  of  the  foregoing  psoposiUon  by 
the  said  w.  H.  Merersft  Son,  agree  to  do  said 
wo^,  and  Insure  the  same  In  pmect  working 
order,  according  to  the  terms  proposed  and  to 
the  acceptance  St  the  said  architect  and  County 
Commissioners,  and  in  such  quantities  and  tfane 
as  shall  not  materiallT  interiere  with  thecom> 
pletlon  of  said  building,  and  to  complete  the 
whole  work  on  or  before  August  1st,  1882. 

"Die6old  Safe  ft  Lock  Co. 

"We,  the  said  W.  H.  Meyers  ft  Son,  named 
in  the  foregoing  proposition,  do  hereby  accept 
the  same,  and  agree  that  the  said  Diebold  Safe 
ft  Lock  Company  shall  do  and  perform  the 
work  and  labor  and  fumi^  the  iron  and 
chrome-steel  work  for  said  Jail,  In  manner  and 
form  as  proposed  and  agreed  by  them  in  the 
foregoioff  proposition  and  agreement,  and  that 
they  shall  receive  payment  therefor  as  proposed. 
Dated  Fort  Wayne,  Ind.,  March  6th,  18&. 

"W.  H.  Meyers  ft  Son." 

That  the  Board  of  Commissionecs  and  the 
County  had  notice  of  and  consented  to  this 
agreement  and  assignment  when  it  was  made, 
and  before  the  Jail  was  erected,  and  before  any 
payments  were  made  to  Meyers  ft  Son  on  ac- 
count thereof;  that  the  jpIiUntiif,  with  the 
knowledse  and  consent  of^the  Board,  did  the 
Iron  work  and  furnished  the  materials  therefor, 
in  accordance  with  the  original  contract  of 
the  Board  with  Merers  ft  S<hi,  and  to  the  ao- 
ceptance  of  the  architect;  that  audi  work  and 
materials  were  of  the  value  of  $7,700,  and 
Meyers  ft  Son  did  the  rest  of  the  work  upon 
the  building;  and  that  the  Board  had  not  pM 
anything  on  account  of  the  Iron  work,  although 
the  plaintitf  had  dulv  demanded  payinent  there- 
for; and  the  phdntflE  Calmed  payment  of  the 
sum  of  $7,700. 

The  comidaint  contained  a  second  paramph, 
alleging  the  contract  between  the  Board  of  Com- 
misoioners  and  Meyers  ft  Son,  Its  performance 
bjr  Meyers  ft  Son  and  its  nonperiormanoe  hv 
the  Board,  an  assignment  dated  November  26, 
1884,  from  Meyers  ft  Sod  to  the  plaintiff  of  all 
their  claims  and  demands  against  the  Board  on 
account  of  building  the  JaO,  and  that  the  sum 
of  $10,000  was  due  on  account  thereof  from 
the  Board  to  the  plaintbr. 

The  Board  of  Commisskmert  disallowed  the 
clafan.  The  plaintiff  aopealed  to  the  Circuit 
(>>urt  of  the  Countv;  ana  immediately  aftar  the 
entry  of  the  ^>peal  in  that  court,  iod  before 


tlon  of  any  okdm  scafnst  any  ocmn^  In  tills  State, 
to  any  numner  except  as  provided  for  in  this  Act. 

Saa  STSL  No  allowaDoe  shall  t>e  made  by  suoh 
oommlMiooenL  unless  the  olalmaot  shall  file  with 
each  oommtsnooen  a  detaUed  statement  of  the 
ttems  and  dates  of  ohmrge,  nor  nntfl  raoh  oompe* 
tent  proof  thereof  Is  sddnoed  In  fsvor  of  saoh  ohdm 
as  it  reaulred  in  other  courts:  but  tf  the  truth  of 
auoh  obarge  be  known  to  saoh  oooimiaBloDeri,  It 
niay  be  aBowedwIthoutother  proofs  upon  that 
tBtn  betof  entered  of  reoofd  to  the  pfocieedlini 
about  the  claim. 

Hac.  STSS.  Any  person  or  corporation,  feellna  sff- 
Crleved  by  any  decision  of  the  board  of  oounty 
oommiwionen,  ouide  as  hereinbefore  provided, 
may  appeal  to  tfie  droott  ooort  of  such  county,  as 
now  provided  by  law. 

ISJl  c.  s. 


Sna  n74  The  auditor  shall  make  out  a  complete 
transcript  of  the  prooeedincs  of  sbM  board  relatton 
to  the  prooeedfDff  appealed  from,  and  shall  dAllrer 
the  same,  and  all  the  papers  and  documents  flled  in 
suoh  prooeedina.  and  the  appeal  bond,  to  the  clerk 
of  the  court  to  which  the  appeal  Is  taken. 

Baa  8IT7.  Bvery  fippeal  tnut  taken  to  the  drouit 
court  shall  be  docketed  amot^  tlio  other  cauwa 
pending  thereto,  and  the  same  inall  be  heard,  tried 
and  defrrmincd  as  an  orlamal  eansa. 

Saa  sns.  Such  court  may  make  a  ttoal  determl- 
nation  of  the  proceedina  thus  appealsd.  and  couss 
the  tame  to  tM  exeoutwl,  or  may  send  the  saioe 
down  to  such  board,  with  an  order  how  to  proceed, 
and  may  require  such  board  to  comply  with  tbr 
final  determination  made  bj  such  court  to  ti^c 
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further  prooeediogs  there,  filed  a  petition  and 
bond  for  the  remoTal  of  the  case  into  the  dr- 
colt  court  of  the  United  States,  on  the  grounds 
that  the  plaintiff  was  a  citizen  of  Ohio,  and  the 
[478]  defendant  a  citizen  of  Indiana,  and  that  by  rea- 
son of  prejudice  and  local  influence  the  plain- 
tiff comd  not  have  a  fair  trial  in  the  state 
court 

The  case  haying  been  entered  on  the  equity 
docket  of  the  circuit  court  of  the  United  States, 
a  motion  was  made  by  the  defendant  to  remand 
the  case  to  the  state  court,  upon  the  ground 
that  Edward  F.  Meyers,  one  of  the  plaintiff's 
assignors,  was  and  always  had  been  (as  was  ad- 
mitted) a  citizen  of  Indiana  (it  being  also  ad- 
mitted that  William  H.'Meyers  was  and  alwavs 
had  been  a  citizen  of  Michigan),  and  that  tne 
petition  for  remoyal  was  filea  too  late,  after  the 
case  had  been  tried  and  decided  by  the  Board 
of  County  Commissioners,  and  been  appealed 
to  the  Circuit  Court  of  the  County.  The  mo- 
tion was  denied. 

The  plaintiff  then,  by  leare  of  the  court, 
made  William  H.  Meyers,  and  Edward  F. 
Meyers  parties  defendant;  and  they  appeared 
ana  answered,  admitting  the  allegaUonf  of  the 
complaint,  and  disclaiming  all  mtereet  in  the 
suit;  and  the  record  showed  no  further  pro- 
oeediings  in  regard  to  them. 

A  demurrer  filed  by  the  Board  of  Commis- 
sioners, upon  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of 
action,  was  oyerruled;  the  motion  to  remand 
the  case  to  the  state  court  was  renewed,  and 
again  denied;  and  the  defendant  excepted  to 
the  oyerruling  of  its  demurrer  and  lo  the  denial 
of  its  motion  to  remand. 

The  Board  of  Commissioners  then  filed  an 
answer,  setting  up  the  following  defeiMa: 

1st.  A  denial  of  ^  the  auctions  of  the 
complaint 

2cL  Payment  * 

8d.  Payment  to  Meyers  Si  Son  without  no- 
tice of  the  pretended  assignment  of  the  con- 
tract to  the  plaintiff. 

4th.  Payment,  before  the  assignment  men- 
tioned in  the  second  paragraph  of  &e  complaint, 
to  Meyers  A  Son,  upon  a  setUement  of  ac- 
counts, and  deducting  damages  for  delay  in  the 
work. 

6th.  That,  by  the  laws  of  Indiana,  no  con- 
tract for  the  building  of  a  Jail  shall  be  let  with- 
out giying  notice  by  publication  for  at  least  six 
weeks  in  some  newspaper  of  general  circula* 
[4791  ^^°  ^  ^^  county;  the  board  of  county  com- 
missioners is  prohibited  from  entering  into  any 
contract  for  such  building  until  the  contractors 
haye  filed  a  bond  with  surety  for  the  faithful 
performance  of  the  work;  and  all  laborers  or 
materialmen  may  haye  an  action  on  the  bond 
for  work  done  or  materials  furnished;  that  the 
Board  took  such  a  bond  from  Meyers  &  Son, 
which  remained  on  file  in  the  auditor's  office, 
subject  at  all  times  to  be  sued  upon  by  the 
plaintiff  or  any  other  laborer  or  msterhiiman 
engaged  in  the  construction  of  the  Jail;  that  be- 
fore the  commencement  of  the  suit,  and  long 
before  the  Board  had  any  notice  of  the  assign- 
ment set  out  in  the  second  paraflraph  of  the 
complaint,  the  Board  fully  setUca  its  account 
with  MeyenASon,  including  the  yalue  of  the 
work  cUdmed  to  haye  been  performed  by  the 
fdaintiff,  and  paid  the  amount  found  to  be  due 
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to  Meyen  &  Son,  after  deductini^  damages  for 
delay  in  completing  the  building;  that  the 
Board  could  not  by  &w  enter  into  the  contract 
which  it  was  alleged  in  the  first  parasrapb  of 
the  complaint  to  haye  entered  into,  or  Taw  fully 
consent  or  agree  to  treat  the  plaintiff's  agree- 
ment with  Meyers  &  Son  as  an  assignment  of 
so  much  of  their  contract  with  the  County^ 
and  neyer  did  in  fact  recofi;nize  or  assent  to  ft, 
or  promise  to  pay  the  plaintiff,  but  always 
treated  Meyen  &  Son  as  the  only  contractora 
with  whom  it  had  anything  to  do;  and  that  the 
plaintiff,  haying  full  knowledge  of  all  the  focta 
aforesaid,  elected  to  rely  wholly  upon  the  re- 
sponsibility of  Meyen  &  Son  for  th^  pay  in 
doing  the  work  mentioned  in  the  complaint* 
and  on  June  80, 1884,  brought  an  action  of  as- 
sumpsit against  Meyen  &  Son  on  the  same 
cause  of  action,  which  was  still  pending. 

6th.  That  the  circuit  court  of  the  United 
States  had  no  Jurisdiction,  because  the  plain- 
tiff was  a  citizen  of  Ohio,  the  Board  of  Com- 
missionen  and  Edward  F.  Meyen  citizens  of 
Indiana,  and  William  H.  Meyen  a  citizen  of 
Michigan. 

By  agreement  of  the  parties,  bud  order  of 
the  court,  the  case  was  transferred  to  the  law 
docket.  A  demurrer  to  the  last  three  para- 
graphs of  the  answer  was  sustained,  and  the  de- 
fendant excepted  to  the  ruling.  The  plaintiff 
filed  a  replication,  denying  t£eallmtions  ia 
the  second  and  third  paragraphs  of  the  answer. 
The  second  paragraph  of  the  complaint  waa 
dismissed  by  the  court  upon  the  plaintiirs  mo> 
tion;  and  a  trial  by  Jury  waa  had  upon  the  bt 
sues  of  fact  open  upon  the  pleadinn. 

At  the  trial,  the  plaintill  introduced  in  tvU 
denoe  the  original  contract  of  January  20, 1882^ 
the  bond  giyen  and  taken  therewith,  and  Uio 
agreement  of  March  6,  1883. 

Tlie  ]^ntiff  also  introduced  eridence  tend- 
ing to  show  that  shortly  after  the  execution  of 
its'agreement  with  Meyen  is  Son,  and  befora 
any  work  had  been  done  or  money  paid  out  oo 
account  of  the  construction  of  the  Jail,  and 
while  the  Board  was  in  lawful  session,  engaged 
in  transacting  county  business,  oral  notice  waa 
giyen  to  it  by  the  pliUDtiff  of  the  execution  and 
proyisions  of  this  agreement,  and  the  Board 
made  no  objection  to  the  agreement  or  aasiffn- 
ment;  that  on  December  6, 1882,  the  plaintiJDri 
agent  filed  in  the  office  of  the  auditor  of  tho 
Ck>unty  a  written  copy  of  this  agreement,  to- 

Sither  with  a  written  notice  to  tM  Board  thai 
e  plaintiff  expected  to  do  the  iron  work,  and 
to  receiye  pay  therefor  directiy  from  the  Board, 
in  the  same  manner  as  Meyen  &  Son  would 
haye  been  entitied  to  do  under  their  contract 
with  the  Board,  and  that  it  would  demand  pay- 
ment from  the  Board  of  the  sum  of  $7,700  out 
of  the  contract  price  to  be  paid  by  the  Board 
for  the  construction  of  the  Jail,  and  that  in 
April  or  May,  1888,  before  the  plaintiff  did  the 
iron  work  and  furnished  the  materials,  the 
Board,  while  in  session,  was  notified  orally  by 
the  plaintiff's  agent  and  othen  of  the  execu- 
tion and  provisions  of  the  agreement  between 
Meyen  &  Son  and  the  plaintiff. 

On  the  other  hand,  the  Commissionen  se^ 
erally  testified  that  they  had  no  notice  or  knowl- 
edge of  that  agreement,  or  of  the  plainHlTi 
clidm,  until  December  o,  1888.  The  auditor 
tAftifled  that  there  was  no  such  notice  in  hii 
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office,  tnd  be  had  do  rtconectkm  oif  any  iiich 
ooUoe  having  been  filed  there  or  brought  to  hit 
knowledge.  But  the  deputy  auditor  testified 
that  a  wntteo  claim,  for  87,700,  presented  by 
the  plaintiff  on  account  of  said  work  and  con- 
tract, was  in  the  office  before  that  date,  and 
had  been  returned  by  him  to  the  plainttif  by 
<»der  of  a  member  of  the  Board. 

It  was  proved,  and  not  denied,  that  at  all 
[4811  times  prior  to  April  and  May,  1888,  the  Board 
of  Commissioners  had  in  the  county  trcasurv, 
of  the  fund  provided  for  the  erection  of  toe 
Jail  and  the  payment  of  the  contract  price 
therefor,  after  deductini;  all  payments  made  on 
account  thereof,  about  $12,000.  not  taking  into 
consideration  any  damages  accruing  to  the 
County  by  reason  of  delay  in  completing  the 
Jail:  that  the  value  of  the  work  then  done  did 
not  exceed  $7,000  or  $8,000;  that  the  plaidtifl 
did  all  the  iron  work  and  furnished  all  the  ma- 
terials therefor  according  to  the  ori^al  con- 
tract, and  to  the  acceptance  of  the  ooard  of 
Commissioners,  and  to  the  value  of  more  than 
87,700,  but  not  within  the  time  stipulated  in 
khat  contract;  and  that  neither  the  plaintiff  nor 
anv  person  on  bis  behalf  had  ever  received  any- 
thing in  payment  therefor,  either  from  the 
Board  of  Commissioners  or  from  Meyers  <fe  Son. 

The  plaintiff  introduced  evidence  tending  to 
show  that  the  Board  of  Commissioners  never 
paid  to  Meyers  Sc  Son  or  to  their  order,  or  to 
anvone  for  their  benefit,  more  than  the  sum  of 
$18,000,  on  account  of  the  construction  of  the 
jail. 

The  defendant  introduced  evidence  tending 
to  show  that  it  had  so  paid  out  more  than 
$18,000;  that  in  the  spring  of  1888,  after  the 
work  on  the  jail  bad  progrwed  for  some  time, 
and  about  $8,800  had  been  pdd  by  the  defend- 
ant to  Mevers  &  Son,  but  oefore  any  of  the 
iron  work  had  been  done,  the  defendant  refused 
to  pay  any  more  money  to  Meyers  ^  Son,  and 
put  one  Parry  in  charge  of  the  work;  and  that 
on  September  5.  18b8.  the  Jail  being  then  in  a 
forward  state  of  completion,  a  settlement  was 
had  between  the  Board  of  Commiasioners  and 
Meyers  &  Son,  as  a  part  of  which  it  was  agreed 
that  the  sum  of  $4,600  should  be  considered  as 
the  damagea  sustained  by  the  County  for  delay 
in  completing  the  Jail,  and  be  deducted  from 
the  contract  price,  and  the  amount  necessary 
to  complete  the  Jail  was  estimated,  and  the  bal- 
ance found  to  be  due  Meyers  A  Son  was  paid 
to  them  by  the  ConnW,  and  the  Jail  was  taken 
off  their  hands  tyy  the  Board  of  Commiasionera: 
that  at  the  time  of  that  settlement  the  amount 
actually  necessary  to  complete  the  Jail,  together 
[48S]  with  the  aforesaid  sum  of  $4,600,  exceeded  by 
more  than  $2,000  the  contract  price  of  the  Jail; 
and  that  the  plaintiff  had  then  been  engaged 
upon  the  iron  work  for  a  week,  and  completed 
that  work  on  September  84,  1888. 

The  plaintiff  intn^duced  evidence  tending  to 
show  that  at  the  time  of  that  settlement  the  de- 
fendant agreed  In  .writing  with  Meyera  A  Son 
to  pay  them  the  aom  of  $8,000,  as  put  of  the 
aforeaald  iom  of  $4,600,  In  case  one  Secrist, 
who  waa  then  prosecuting  a  claim  airainit  the 
County  for  stone  furnished  to  Meyers  A  Son 
for  the  Jail,  ahoold  not  finally  recover  the  same 
•gainst  the  County,  and  that  Secrist's  suit  waa 
finally  determined  against  him  and  in  favor  of 
the  County  by  the  judgment  of  the  Supreme 
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Court  of  Indiana,  reported  in  100  Ind.  68,  yet 
no  part  of  the  aaioi  sum  of  $8,000  had  ever  hem  ' 
paid  to  Secrist  or  to  anyone  else;  that  the  actual 
damagea  sustained  by  the  County  on  account 
of  the  delay  in  compfeting  the  jdj  did  not  ex- 
ceed the  iom  of  $26;  and  that  the  $4,600  de- 
ducted from  the  contract  price  on  account  of 
such  delay  was  not  intended  to  be  enforced 
against  Meyers  ft  Son. 

The  defendant  offered  evidence  tending  to 
■how  "that  the  settlement  was  made  in  sood 
faith,  and  that  the  two  thousand  dollars  which 
the  defendant  promised  to  pay  Meyers  Sc  Son 
in  case  the  Secrist  claim  waa  defeated  was  not 
intended  as  a  sham." 

The  complaint,  signed  by  the  plaintilfa 
attorneys,  in  an  action  broujriit  June  90, 
1884.  hf  the  plaintiff  againat  Meyers  &  Son, 
setting  forth  tne  same  facts  as  the  complaint  in 
the  present  case,  and  aeeking  to  recover  against 
Meyers  &  Son  the  sum  of  $7,700  for  work  done 
upon  the  JaO,  was  offered  in  evidence  by  the 
defendant,  as  tending  to  show  that  at  that  time 
the  plaintiff  did  not  claim  to  have  any  such  de- 
mand as  it  now  asserted  against  the  present  d»> 
fendant.  This  evidence  was  objected  to  by 
the  plaintiff,  and  excluded  by  the  court;  and  to 
the  ruling  excluding  it  the  defendant  excepted. 

The  defendant  requested  the  court  to  instruct 
the  Jury  that,  by  the  atatutea  of  Indiana,  con- 
tracts for  the  construction  of  county  lails  and 
other  public  buildings  must  be  advertised  and 
let  by  the  board  of  county  commissioners  as  an 
ontirety,  and  not  in  parts;  and  that  the  contract  [4831 
between  the  Board  of  CommissionerB  and  Mev 
era  ft  Son  waa  not  ao  divisible  and  assignable 
by  the  latter,  ihht  an  assignment  of  a  part  there- 
of by  them,  and  mere  notice  given  by  the  a»> 
signee  to  the  Board  of  Commissioners  of  the 
amgnment»  obliged  the  Board  to  recognize  the 
assignment  and  to  account  and  aettie  with  and 
pay  the  assignee  for  work  done  and  materials 
furnished  by  the  assignee. 

The  court  refused  to  give  the  instructions  re- 
quested; and  instructed  the  Jury  that  the  effect 
of  the  agreement  between  Mevers  ft  Son  and 
the  plaintiff  was  to  put  the  plaintiff  into  a  po- 
sition of  being  entitled  to  do  the  iron  work  and 
to  get  the  pay  therefor  from  the  County;  thai 
Meyera  ft  don  made  no  agreement  to  pay  the 
plaintiff,  and  the  plahitiff  by  doing  that  work 
acquired  no  right  of  action  against  Meyera  ft 
Son,  but  waa  entitled  simply  to  look  to  tlM 
County;  and  that  if  the  Board  of  Conunission- 
ers  haa  notice  of  the  afreeroent  between  Mey* 
era  ft  Son  and  the  plainnff  before  the  settlement 
with  Meyers  ft  Son,  the  defendant  was  bound 
by  that  agreement,  and  obliged  to  withhold 
from  Meyers  ft  Son  money  enough  to  pay  the 
plaintiff,  and  the  plaintiff  might  maintain  this 
action;  and  that  if  a  copy  of  the  contract  waa 
presented  bv  the  plaintiff  and  received  by  the 
auditor  at  his  office,  that  was  l^al  notice  to  tha 
Board  of  Commissioners. 

To  this  instruction,  as  well  aa  to  the  refusal 
to  give  the  instructions  requested,  the  defend- 
ant duly  excepted* 

The  court  further  histmcted  the  luiy  that  If 
the  defendant,  Iwfore  and  at  the  ^me  of  the 
settlement  with  Meyers  ft  Son,  had  no  notice 
of  the  plain tilTs  claim,  the  plaintiff  could  not 
recover  if  the  settlement  was  made  In  good 
faith;  but  that  if  the  aettlement  was  a  sham, 
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act  intended  as  between  the  parties  to  be  a  act- 
tlement,  tbe  plaintiff  miglit  recover  In  this  suit 
tbe  sum  In  tbe  defendant's  hands  owing  to 
Mejera  &  Bod  under  the  original  conlract.  No 
exception  was  taken  to  this  ioBtiuction  at  the 
trial. 

The  }(U7  retDraed  a  verdict  for  tbe  plaintlfC 
hi  tbe  sum  of  |8,739.S0,  upon  which  Judgment 
wu  rendered;  and  the  defendant  aoed  out  this 
writ  of  error. 

Me*tn.  Addlaon  C.  Harris  and  William 
B.  Calkloa,  for  phtinCtfl  in  error: 

Unless  the  contrary  appears  afSnnatlTely 
from  the  record,  the  preBumption  apon  writ  of 
error  or  appeal  I*  that  the  court  below  was  with- 
out Jurisdiction. 

King  Bridge  Co.  v.  Otoe  Coun^,  130  U.  S. 
fSS  (30: 634);  Bobiruon  t.  Anderton,  U31  D.  8. 
IS23  (SO;  1031;;  Cammvn  t.  Eo</ge$,  127  U.  S.  8S3 
(83;  1^;  Ststtf  T.  Faulkrttr,  127  U.  a  4&8 
(82;  210). 

Tbe  petition  for  remoral  was  silent  as  to  th« 
dtlzenahtp  of  the  aaslgnor 

B/iddon  V.  SiU,  49  U. 
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0.9: 4et). 

One  of  the  Bsrixnon,  or  both,  bdnK  cltizena 
of  Indiana,  and  necestan  partln,  the  suit  was 
not  removable.  Hot  befni  pnrdei,  It  had  not 
been  properly  commenced  in  the  state  court, 
ftnd  the  federal  court  did  not  acqalre  JurihJic- 
Hon. 

J^emn  v.  Ihittr.  117  U.  8.  S72  (29:6971; 
Cambria  Iron  Cb.  v.  AMum,  118  U.  B.  S4 
(80;  54):  Haneoek  v.  Saibrook.  118  U.  S.  580 
(80:638);  Cameron  t.  Sodgei.  137  U.  8.  32fl 
(82;  184):  BlaMoek  v.  8maU.  127  U.  B.  108  (32: 
78);  Bliss,  Code  PI.  gg  S5, 118;  Qroee*  v.  Ruby, 
U  Ind.  418;  Lapping  v.  Duff^,  47  Ind.  51; 
Rev.  Btat.  Ind.  1861,  ^812. 

Any  proceeding  In  a  court,  by  which  a  per- 
son pursues  that  remedy  which  the  law  affords 
for  Iheenforcement  of  his dvil  demands  against 
another,  is  n  suit. 

Watm  T.OharU*ton, 27  U.  8. 3  Pet  449,  404 
(7:481):  Qainu  v.  FSimta,  92  U.  8.  19  (Zi: 
627);  Searl  T.  BeKoU  Dittriet  No.  t,  124  U.  8. 
197  (81 ;  415):  EM  t.  17.  B.  91  U.  8.  3S7,  876 
(28:449,  452);  Miuiuippi  A  B.  B.  Rxm  (h.  r. 
I-atterKit,  98  U.  S.  4(«  (26:  SOS);  Hem  v.  Aw- 
noid*.  118  U.  a  78  (,28:927). 

When  the  commlaelonen' court  was  required 
to  decide  upon  tbe  validity  of  ademand  against 
the  County,  it  acted  Judidally. 

SlaU  T.  fPathinffton  CauAtj/  Oomn.  101  lad. 
69;  Warrta  Oimnty  Oomn.  t.  Qregor^.  43  Ind. 
82,  80;  Orawt  Ckmalg  Comrt.  t.  Hitler,  00  Ind. 
868;  &tu>x  (Smnt]/  Oomn.  v.  Mmtgomery,  lOS 
Ind.  G19;  FotiTJain  Count]/  Comr*.  y.  Wood,  86 
Ind.  79;  WmUm  t.  LttmUg,  88  Ind.  490. 

The  entry  of  a  charfie  to  •  partlcnUr  peraon 
'     u  acGOODt  book,  or  tbe  making  out  a  Ull  Id 
'a  admlsdoo  that  the  goods  wwe 
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jd  on  hi*  credit. 

Btorrj.Beott.  OCar.  A  P.  241;  Thomp»m-% 
Davenport,  9  Bam.  A  0.  78;  Wood,  Pr.  Bi 


323;  Seeritt  v.  Delican  County  OoMn.  100  Ind. 
69;  Love  v.  Hoieard  Covnty  Comrt.  94  Ind.  5M; 
Parks  County  Comra.  t.  ffOonner,  88  Ind.  531; 
Pike  County  Oomn.  t.  Soreiwjtoa,  82  Ind.  luO: 
EMn  V.  Kea  OrUant,  99  U.  S.  149  (25:  4S0j. 

Public  policy  seems  lo  prevent  tbe  assign- 
ment of  contracts  af^ainst  a  government. 

U.  a  T.  EoUion,  34  U.S.  B  Pel.  82.1  (fl:  144); 
U.  3.  T.  Gillu.  95  U.  S.  4IS  (24;  504);  Spofford 
V.  Eirk,  97  U.  S.  484  (24;  1033);  Goodman  v. 
mUacJc,  102  U.  8.  5SB  (26:230);  Arkamat  V. 
Smelting  Co.  v.  Bdden  Min.  Co.  127  U.  8.  887 
(32:  348). 

A  municipal  corporation  ahould  not  be  sub- 
jected to  the  emiiarrasBments,  responsibiUtie* 
and  costs  of  adjudicating  contracts  to  which  it 
was  not  a  pany. 

Srie  V,  Enapp,  29  Pa.  173;  Sulkies  v,  Bekert, 
8  Pa.  868;  Serriet  T.  DOavxire  County  Comn. 
100  Ind.  63;  Wallace  v.  Law}/er,  64  Ind.  601; 
C'ieago  v.  Hailet).  26  Dl.  595:  Jfmn'n  v.  CAi- 
cago.  45  Bl.  138;  McLeUan  t.  foung,  54  Ga.  89S: 
SAankland  v.  Wathinglan,  80  U.  S.  6  Pet.  304 
(8;  167);  EmdaU  v.  17.3.11  V.  8.  7  Wall,  lift 
(19:80);  Oeiift  App.  104  Pa.  861. 

A  single  executory  contract  cannot  be  parted 
Into  various  fragments,  without  the  consent  of 
the  debtor. 

TVenuinr. /aciwjn,  80  C.  8. 6  Pet  680  (8:284): 
MandevitU  v.  W^eh,  IB  U.  B.  6  Wheat  277 
(6:  87):  QvitKy  Firit  Nat.  Bant  t.  SaU,  101  D. 
S.  48  |2G:  823):  Paptntaur. Naumkeag  8.  O.  Co. 
126  Haas.  872;  Plpp  T.  BeynM*.  30  Mich.  88; 
Turner  v.  MeCarty,  32  Micb.  265:  Oibton  v. 
Oxxte,  20  Pick.  16;  St.  Louit  FourthNat.  Bank 
V.  Noonan,  88  Mo.  872;  Potter  v.  eronbeek.  117 
I1L404 

When  the  board  acta  aaajudldal  tribunal,  it 
Is  a  court,  and  when  it  exercises  tdministrativo 
functions  it  Is  a  corporation. 

Platter  v.  Btkhnrt  County  Comr*.  103  Ind. 
800;  MeOabe  v.  Pbunlotn  Cotinty  Oomrt.  46 
Ind.  380:  Com  Oountg  Oomn.  v.  Bon.  46  Ind. 
404;  ^aU  v.  TippeeanM  County  Comr*.  46  Ind. 
605. 

Tbe  auditor  caaooi  contract  (or  the  board. 

(^apin  Y.  Steuben  Oountg  Comrt.  31  iDd.  12; 
PotU  7.  Etnderton,  2  Ind.  837. 

Notice  to  a  clerk  of  a  mimiclpality  Is  not  no- 
tice to  tbe  corporation. 

NiefioU  Y.Bmton,  98  Hasa.  44;  LeavenwiTth 
County  Comn.  v.  Bamlin,  81  Ctii.  106;  Pa/>la 
AF.  B.B  Co.  *.  Andereon  County  Qmn.  16 
Ean.  SOS;  Barringtm  t.  ABntrgh  Bbd^  School 
Diet.  80  Tt  166:  fiMnJT.  Berojid,  3  Victorian 
Law  Sep.  (Eq.)46,  dted  io  87  Hoak.  &nr  Rep. 
15S,  note;  Wbait.  AgenOT,  g  184:  ^»-  Mun. 
Corp.  S  387.  neU  i  (Id.  «-* '  *"    ^"'-'-    "- 
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W,  Bitter,  for  defendants  In  error: 

On  remoral  in  law  caw*  pure  and  rimple,  no 
repleader  ia  necessary:  but  when  the  relief 
sought  U  both  legal  and  equitable,  [dalDtUT 
must  replead  la  the  federal  court 

Groen  v.  Outlard.  04  0.  a  28  How.  4H4  (16: 
471):  TTumpton  w.Ontrat  Mio  A  (%.  78 U.  B.  ft 
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A  law  action  must  proceed  as  such,  although 
hrought  in  the  name  of  the  real  par^  in  inter- 
est instead  of  the  party  holding  the  oare  legal 
title. 

Thompson  ▼.  Central  Ohio  iZ.  Cb.  78  IT.  8.  6 
Wall.  184  (18: 766);  Weed  Sewing  Maeh,  Co.  t. 
Ffdbf,  8  Dill.  261;  BuehneU  y.  Ktnnedy.  76  U. 
8.  9  Wall.  891  (19:  788);  Knapp  ▼.  Troy  d  B. 
B,  Co.  87  U.  8.  20  WA  117  (iS:  828);  Woody. 
Dofii,  69  U.  8.  18  How.  467  (16: 460);  Suydam 
T.  Eteing,  2  Blatchf.  869. 

The  restrictions  of  the  Judiciary  Act  at  to 
the  jurisdiction  of  the  federal  courts  do  not  ap- 
ply to  cases  brought  into  those  courts  under 
the  Removal  Act 

Warner  ▼.  Pennmihania  B  Co.  18  Blatchf. 
281;  Waierburv  v.  Laredo,  8  Woods,  871;  Bar- 
day  ▼.  Levee  Comre,  1  Woods,  264;  Barney  t. 
Olobe  Bank  of  Boeton,  6  Bhitchf.  107;  DeLa- 
mtga  ▼.  Williams,  6  8a wy.  674;  ImOmt.  Butter- 
feULl  Daly,  24;  Ayree  t.  Weetem  R  Corp.  46 
N.  Y.  260,  264;  BuehneU  t.  Kennedy,  76  U.  8. 
9  Wall.  887  (19: 786):  Leasington  t.  Butler,  81 
U.  8.  14  Wall.  282  (20: 809);  Oainee  y.  Fuentot, 
92  U.  8.  10  (28:624);  BeU  v.  Noonan,  19  Fed. 
Rep.  226;  Meyer  t.  Oonitruetion  Op.  100  U.  8. 
467  (26: 698). 

The  Board  of  Oommisdonen  la  not  a  court 
within  the  meaning  of  the  term  as  used  in  the 
Removal  Act. 

Puller  v.  Coffax  County,  14  Fed.  Rep.  177; 
Brown  v.  Otoe  County,  6 Neb.  Ill,  116; Stater. 
Buffalo  County,  6  Neb.  464;  BaUthone  OU  Tract 
Co.  T.  Baueh,  6  W.  Ya.  79;  KeUoggy.  Eughee, 
8  Dill  867;  JoAiMcm  v.  Monea,  1  Woolw.  890; 
Brooklyn  Some  L.  Ins.  Co.  t.  Dunn,  86  U.  8. 
19  Wall.  214  (22: 68). 

The  courts  of  law  will  recognize  and  protect 
the  equitable  assignment. 

Jonee  ▼.  WiUer,  18  Mass.  804;  Ooweay  t.  Cut- 
ting, 61  N.  H.  4(i7;  Garland  ▼.  Harrir^ton,  61 
N.  11.  409;  Parecms  ▼.  Woodward,  22  li.  J.  L. 
196;  Carr  ▼.  Waugh,  28  DL  418,  428;  Morrie  t. 
Cheney,  61  111.  464;  Myert  7.  &w<A  FaotA^ 
Water  Co.  10  CaL  679;  Walker  t.  Brooils,  126 
Mass.  241. 

If  the  right  Is  a  legal  right,  he  has  a  full 
remedy  in  an  action  at  law  In  the  name  of  his 
assignor. 

Haward  t.  Andrewe,  106  IT.  8. 672^:  271); 
Note  York  Guaranty  Co.  v.  MemMe  Water  Co. 
107  U.  8. 206(27: 484);  Ooreer  ▼.  Craig  A  Wash. 
0.  C.  424;  Thompeon  t.  Central  Ohio  &  Cb.  78 
U.  8.  6  Wall  184  (18: 766). 

The  rule  that  a  part  of  a  chose  in  action  can- 
not be  assigned  Is  the  rule  o<  law,  hot  tt  is  not 
the  rule  in  equity. 

MeFadden  r.  WOeon,  96  Ind.  268;  Barrieom 
T.  Wright,  100  Ind.  616,  681;  BarthoUmem 
County  Oomre,  t.  Jamemm,  86  Ind.  164,  166; 
LauietiUe,  B.  db  8t.  L.  B,  Co.  ▼.  Caldwdt,  98 
Ind.  246:  Wood  t.  WaUaee,  24  Ind.  226;  Lap- 
viiHf  ▼.  x>tf^,  47  Ind.  61;  Qrotee  ▼.  Ruby,  24 
Ind.  418;  HM/e  t.  Branham,  86  Ind.  219; 
LaughUn  t.  ^^rftanlct,  8  Mo.  867.  871;  Ander- 
asM  ▼.  Fan  Alen,  12  Johns.  848;  .Russitf  t.  FiU- 
more,  16  Yt  180;  Moody  w.  ZWi,  84  Miss.  606; 
Cbftir  T.  Craig,  1  Wash.  0.  0.  424;  PiaUten  t. 
Wileon,  84  Pa.  299;  Lyon  t.  iSvfiNiMri,  TConn. 
899;  L$m  T.  Bkeneood,  21  Cal  16t 

It  was  within  the  power  of  Meyers  4k  Son 
to  assign  an  interest  in  tha  oontnct  with  tha 
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County,  together  with  a  portion  of  the  moo^ 
due  therefor. 

Field  V.  Mayor,  6  N.  Y.  179;  Dedin  v.  Mayjr, 
68  N.  Y.  8;  Aople  v.  Comptroller,  Tt  N.  Y.  48; 
Parker  t.  Syraeuee,  81  N.  Y.  876,  379:  Homer 
T.  Wood.  28  N.  Y.  9^1  Taylor  v.  P^mer,  81 
Cal.  240;  Crocker  ▼.  If7a<7k!y,  10  Mass.  819; 
Coc/tran  v.  CM^ns.  29  CaL  lS»L  181;  J/^m  ▼. 
(?//man,  18  Wis.  874;  Oee  ▼.  Swain,  12  Wis. 
451;  iSf.  Louie  t.  Clemens,  42  Mo.  69;  i^/}«l  ▼. 
Kunkle,  6  Ohio  8t.  621;  Bradley  t.  /2ao^,  5 
Paige.  Ch.  682;  Bm^  T.  JTeFtdbr  (8t  L.  Ct. 
App.  1876)  4  Cent.  L.  J.  262;  Lut/iy  t.  T^oods, 
1  Mo.  App.  167;  Pendleton  r.  Perkins.  49  Mo. 
665;  Braekett  t.  Blake,  7  Met.  886;  Bartholomew 
County  Comrs.  r.  Jameson,  86  Ind.  164;  Smith 
▼.  Ftaek^  96 Ind.  116;  Coguillard^.  French,  19 
Ind.  274. 

Mr,  Juetiee  Oraj  deli?ered  the  opinion  of 
the  court: 

Before  proceeding  to  consider  the  merits  of 
this  esse,  it  is  necessary  to  dispose  of  the  objec- 
tions taken  to  the  jurisdiction  assumed  by  the 
circuit  court  of  the  United  8tates. 

1.  It  was  contended  that  that  court  had  not  taaat 
cognizance  of  the  suit,  because  the  pUintUTs  i*^^I 
asngnors  could  not  have  prosecutea  it,  ina»> 

mucn  as  one  of  them  was  a  citizen  of  the  same 
8ute  aa  the  defendant.  But  that  restriction 
was  applicable  only  to  suits  commenced  in  tha 
federtu  court,  and  did  not  extend  to  suits  r^ 
moved  into  it  from  a  state  court .  Act  of  March 
8, 1876,  chap.  187,  g§  1, 2  a8  8tat  470);  Claflin 
T.  Commonwealth  Ins.  Co.  110  U.  8.  81  [28:  76]. 

2.  It  was  further  objected  that  the  assignors 
were  necessary  parties  to  the  suit,  because  ther 
had  assigned  to  the  plaintiff  part  onlv  of  thdr 
original  contract  with  the  defenaant;  and 
because  the  statutes  of  Indiana,  while  they  re* 
quire  evenr  action  arising  out  A  contract  to  be 
prosecuted  by  the  real  party  in  interest,  provide 
that  "when  any  sction  is  brought  by  the  as- 
signee of  a  claim  arising  out  of  a  contract,  and 
not  assiffned  by  indorsement  in  writiDg,  the  as- 
signor shall  be  made  a  defendant,  to  answer  aa 
to  the  assignment  or  his  interest  in  the  subject 
of  the  acoon."  Indiana  Rev.  8Ut.  of  1881, 
g$  261.  276.  But  this  objection  was  rather  to 
the  nonjoinder  of  defendants  than  to  the  juris- 
diction of  the  court,  and  presented  no  valid 
reason  why  the  court  should  not  proceed.  The 
asdffnors  were  not  parties  to  the  suit  at  the  time 
of  ue  removal  into  the  drctiit  court;  and  aa 
soon  aa  th^  were  made  parties  in  that  court, 
they  disclaimed  all  interest  in  the  suit;  and,  as 
no  further  proceedings  were  had,  or  relief 
sought  or  granted,  agamst  them,  their  prettence 
was  unnecessary.  Walden  v.  Skinner,  101  U. 
8. 077  [26:  9681;  ir<MTte>a  ▼.  i20fs,  118  Ind.  180. 
Besides,  the  first  paragraph  or  count  of  the 
complaint  (upon  which  alone  the  trial  pro- 
ceeded) alleged  that  the  defendant  not  onlv  bsd 
notice  of  tne  aadgnnaent  to  the  plaiDtiff.  but 
consented  to  that  assignment.  If  llmt  were  so, 
there  would  be  a  new  and  direct  promise  from- 
the  defendant  to  the  plaintiff,  and  the  assignora- 
would  be  In  DO  sense  partiea  to  the  cause  of 
a<^loii. 

8.  It  waa  also  objected  that  the  petition  for 
removal  was  filed  too  late,  after  the  case  had 
been  tried  and  determined  by  the  Board  of 
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County  CommiaBioDen.  But  under  theitat* 
utes  of  Indiana  then  in  force,  altliougb  the 
proceedings  of  county  conuniadoners.  bi  passing 
upon  claims  against  a  county,  are  m  tome  re- 
spects assimilated  to  proc^dingt  before  a 
[487]  court,  and  their  decision,  If  not  appealed  from, 
cannot  be  collaterally  drawn  in  question,  vet 
those  proceedings  are  in  the  nature,  not  oi  a 
trial  inter  paries,  but  of  an  allowance  or  disal- 
lowance, by  officers  representing  the  county,  of 
a  claim  against  it  At  the  hearing  before  the 
commissioners  there  i^  no  representatiye  of  the 
county,  except  the  commissioners  themselves; 
they  may  allow  the  claim,  either  upon  evidence 
introduced  by  the  plaintiff,  or  without  other 

Sroof  than  their  own  knowledge  of  the  truth  of 
le  claim;  and  an  appeal  from  their  decision  is 
tried  and  determined  bv  the  circuit  court  of  the 
county  as  an  original  cause,  and  upon  the 
complaint  filed  before  the  commissioners.  In- 
diana Rev.  Stat,  g§  6758-5761,  5777;  State  v. 
Washington  County  Comrs.  101  Ind.  69;  Orange 
County  Comrs,  v.  liiiter,  90  Ind.  862,  868.  It 
follows,  according  to  the  decisions  of  this  court 
in  analogous  cases,  that  the  trial  in  the  Circuit 
Court  of  the  Countv  was  "  the  trial "  of  the 
case,  at  any  time  before  which  it  might  be  re- 
moved into  the  circuit  court  of  the  United 
Btatce.  under  clause  8  of  section  689  of  the  Re- 
vised Statutes.  Mississippi  A  B.  K  Boom  Co. 
T.  Patterson,  98  U.  S.  408  [25:  2061;  Hess  v. 
Beynolds,  118  U.  S.  78  [28:  927];  Union  Pae. 
R  Co,  V.  Kansas  City,  115  U.  8. 1, 18  [29:  819, 
825];  Searl  v.  School  Distriet  No.  r  f24  P.  8. 
197,199(81:416.416]. 

The  only  ruling  upon  evidence  whico  is  ex- 
cepted to  is  to  the  exclusion  of  the  complaint 
in  an  action  brought  by  the  present  plaintiff 
against  its  assignors.  But  there  is  no  material 
difference  between  the  facts  stated  in  that  com- 
plaint and  those  stated  in  the  complaint  in  the 
present  suit;  and  the  former  cx>mplaint,  not 
under  oath,  nor  signed  by  the  plaintiff,  but  only 
by  its  attorneys,  was  clearlv  incompetent  to 
prove  an  admission  by  the  plaintiff  tnat  upon 
thoe^  facts  it  had  not  a  cause  of  actiok  against 
this  defendant  Combs  v.  Eodoe,  62  U.  S.  21 
How.  897  [16:  116];  i^v.  AUis,  115X7. 8.  868 
[29:  898];  Bonnie  v.  WiUiams,  185  Mass.  28. 

We  are  then  brought  to  the  main  question  of 
the  liability  of  the  defendant  to  the  plaintiff, 
depending  upon  the  validity  and  effect  of  the 
partial  alignment  to  the  plaintiff  from  the 
original  contractor^  W  their  contract  with  the 
defendant.  -  < 

By  the  law  of  IiwcT^  the  assignee  by  a  valid 

assignment  of  an  endi^  contract,  not  negotiable 

[488]      at   common   law,   may  maintain   an  action 

thereon  in  his  own  name  against  the  original 

debtor;  and  the  assignee  by  ^^d  assignment  of 

Eart  of  a  contract  may  sue  thereon  Jointly  with 
is  assignor,  or  mav  maintain  an  action  alone 
if  no  objection  is  taken  by  demurrer  or  answer 
to  the  nonjoinder  of  the  assignor.  Indiana 
Rev.  Stat.  §  251;  Groves  v.  Buby,  24  Ind.  418. 
These  rules  govern  the  practice  and  pleadings 
in  actions  at 'law  in  the  federal  courts  held 
within  the  State.  Rev.  Stat.  §  914;  Thompson 
V.  Ohio  Cent.  -R  Cb.  78  U.  8.  6  WaU.  184 
[18:  765];  Aibany  d  B,  Iron  and  Steel  Co,  v. 
Lundberg,  121 U.  8. 451  jBO:  982];  Arkansas  V. 
S?nelting  Co.  v.  Bdden  Min,  Co.  127  U.  8.  879, 
887  [82:  246,  248].    The  case  at  bar  mas  there- 
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fore  rightly  treated  by  the  court  below  at  an 
action  at  law;  and  the  real  question  in  cootro- 
vexsy  is  not  one  of  the  form  of  pleading,  but 
whether  the  plaintiff  has  any  beneficial  interest 
as  against  the  defendant  in  the  contract  sued  oo. 

A  contract  to  pay  money  may  doubtless  be 
assigned  by  the  person  to  whom  the  money  is 
payable,  if  there  is  nothing  in  the  terms  of  the 
contract  which  manifests  the  intention  of  the 
parties  to  it  that  it  shall  not  be  assignable.  But 
when  rights  arising  out  of  contract  are  coupled 
with  obligations  to  be  performed  by  the  con- 
tractor, and  involve  such  a  relation  oi  personal 
confidence  that  it  must  have  been  intended  that 
the  rights  should  be  exercised  and  Uie  obliga- 
tions performed  by  him  alone,  the  contract.  In- 
eluding  both  his  rights  and  hit  obligations, 
cannot  be  assigned  without  the  consent  of  the 
other  party  to  the  original  contract  Arkansas 
V,  Smelting  Co.  v.  Belden  Min.  Co.  127  U.  8. 
879,  887.  888  [82:  246,  248].  And  the  fact  that 
that  party  is  or  represents  a  municipal  corpora- 
tion may  have  a  bearing  upon  the  question 
whether  the  contract  is  assignable.  In  whole  or 
in  part,  without  its  assent 

By  the  Revised  Statutes  of  Indiana,  It  is  th# 
duty  of  the  county  commissioners  to  cause  jaiia 
and  other  countvbuildings  to  be  built  and  fur- 
nished, and  to  Keep  them  in  repair.  Indiana 
Rev.  Stat  §  6748.  But  they  are  forbidden  to 
contract  for  the  construction  of  any  building, 
the  cost  of  which  exceeds  $500,  except  upon 
public  advertisement  for  bids  and  to  the  lowest 
responsible  bidder,  and  taking  from  him  a  bone 
with  sureties  to  faithfully  perform  the  woric 
according  to  the  contract,  and  to  promptly  pay 
all  debts  Incurred  by  him  in  the  prosecution  or 
the  work,  including  labor  and  materials  fiv- 
nished;  and  any  laborer  or  materialman  having 
a  claim  against  the  contractor  may  sue  upon 
that  bond.    Indiana  Rev.  Stat.  §g  4244,  4247. 

It  has  been  held  by  the  Supreme  Court  of 
Indiana  that  the  only  remedy  of  laborers  and 
materialmen  is  against  the  contractor,  or  upon 
his  bond,  and  that  they  have  no  Hen  upon  the 
building,  or  right  of  action  against  the  county; 
as  well  as  that  a  county  cannot  be  charged  by 
process  in  the  nature  of  garnishment  or  for- 
eign attachment  for  the  debts  of  its  creditors 
to  third  persons;  and  the  reason  assigned  in 
each  class  of  cases  is,  that  it  would  be  contrary 
to  public  policy  that  a  countv  should  be  in- 
volved in  controversies  and  litigations  between 
ita  contractors  and  their  crraitora.  Barks 
County  Comrs.  v.  O^Conner,  86  Ind.  681;  So- 
crist  V.  Delaware  County  Comrs,  100  Ind.  69; 
Wallace  v.  Lawyer,  64  Ind.  601. 

In  Bass  Fbundry  d  Maeh.  Works  v.  Park$ 
County  Comrs.  115  Ind.  284,  where  a  con- 
tractor, to  whom  the  county  commissioners 
had  let  a  contract  for  the  construction  of  a 
court-house  and  lall,  sublet  the  iron  work  lo 
the  plaintiff,  and,  after  partially  completing 
the  ouilding,  abandoned  the  work  and  de- 
clared his  iDability  to  resume  it  and  it  was 
alleged  In  the  complaint,  and  admitted  by  de- 
murrer, that  the  commissioners  agreed  with 
the  plaintiff  to  pay  it  for  such  work,  it  was 
held  that  it  was  within  the  incidental  power  of 
the  commissioners,  witoout  letting  a  new  con- 
tract, to  take  charge  of  the  work  and  complete 
the  buildinff,  and  to  bind  the  county  to  pay 
the  plaintifT the  actual  and  reasonable  value  w 
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Iron  work  done  by  bim  «t  tbe'r  reqaeti;  but 
tbat  tl^ey  bad  do  power  to  tisame,  on  bebalf 
ct  tbe  couoty,  deott  due  from  tbe  cootrtctor 
to  tbe  pbiiotiff;  and  tbe  oourt,  after  referriDg 
to  tbe  Statutct  above  cited,  aaid:  **Iii  tbe 
ereot  tbal  a  contractor  ibould  abandon  bia 
contract  wben  tbe  work  was  at  lucb  an  bidp- 
fent  stain  as  tbat  to  complete  it  would  amount 
practically  to  tbe  construction  of  a  court-bouse 
by  county  commissioners,  witbout  regard  to 
tbe  contract  prsTiously  let,  it  mlgbt  be  a  ques- 
tion wbetber  tbe  contracts  aatt^  by  tbem  for 
labor  and  materials  would  be  binding  as  sucb 
upon  tbe  county."    116  Ind.  848. 

In  Barthohmmo  Chunty  Comn,  t.  /onmsmi, 
86  Ind.  104,  dted  for  tbe  pbdntitr,  tbe  assign- 
ment was  of  an  entire  sum  due  to  tbe  aadffnor 
for  personal  services.  In  8mith  t.  FUtJc.  96 
Ind.  116,  likewise  dted  for  tbe  plaintiff,  tbe 
muoidpalitT  was  not  a  PvU  to  tbe  suit,  nor 
were  its  riffnts  or  Uabflittes  orongbt  In  ques- 
tion; but  tbe  controversy  was  upon  tbe  effect 
of  an  assignment  as  between  tbe  parties  to  it 
and  persons  claiming  under  tbem. 

In  tbe  case  at  bar,  by  tbe  original  contract 
between  Meyers  4k  Son  and  tbe  County  Com- 
missioners, tbe  contractors  agreed  to  construct 
a  Jan  for  tbe  County,  and  to  provide  all  tbe 
materials  therefor,  for  a  gross  sum  of  $20,000, 
wbicb  tbe  Commissioners  agreed  to  pay,  partly 
in  montbly  payments,  on  tbdr  arcbitecrs  cer- 
tificate, and  tbe  rest  upon  tbe  completion  and 
acceptance  of  tbe  building;  and  it  was  ex- 
pressly agreed  tbat  tbe  County  sbould  not  in 
any  manner  be  answerable  or  accountable  tat 
anv  materials  used  In  tbe  work;  and  also  tbat, 
if  the  contractors  sbould  faO  to  flnisb  tbe  work 
bv  tbe  time  agreed  on,  tbev  sbould  pay  to  tbe 
CommissioDers,  as  and  for  liquidated  damages, 
tbe  sum  of  twenty-five  dollars  for  eveiv  day 
tbe  work  sbould  remain  unfinisbed.  Meyers 
^  Son  executed  a  bond  for  tbeir  faithful  per- 
formance of  tbe  contract,  as  required  by  tbe 
Statute. 

Bv  ibt  subsequent  asdapment,  to  wbicb 
neitber  tbe  County  nor  tbe  Board  of  Commis- 
aionert  was  a  party,  Meyers  &  Son  undertook 
to  assign  to  tbe  plaintiff  tbe  obligation  to  con- 
struct and  put  in  place  in  tbe  JaU  all  the  iron 
work  required  by  tbe  orUinal  contract,  as  if 
tbe  contract  for  sucb  work  bad  been  awarded 
directly  by  tbe  Commissioners  to  tbe  plaintiff; 
and  undertook  to  fix  tbe  contract  price  for 
ittcb  work  at  $7,700,  to  be  paid  by  tbe  Com- 
missioners at  tlie  times  mentioned  m  tbe  origi- 
nal  contract 

The  plaintiff  in  fact  did  tbe  iron  work  ao- 
eording  to  tbe  original  contract  and  to  tbe 
acceptance  of  the  uommissioners.  and  to  tbe 
value  of  more  than  $7,700,  but  not  within  tbe 
time  stipulated  in  that  contract  Soon  after 
tbe  plaintiff  began  to  do  that  work,  tbe  Com- 
missioners made  a  settlement  with  the  original 
contractors,  which,  if  valid,  left  in  tbeir  bands 
much  less  than  that  sum. 

Tbe  court  dedined  to  instruct  tbe  Jury,  as 
requested  by  the  defendant,  tbat  tbe  statutes 
of  Indiana  required  contracts  for  tbe  construc- 
tion of  Jails  and  other  county  buildings  to  be 
advertised  and  let  by  tbe  Board  of  Commis- 
sioners as  an  entire^,  and  not  In  parts;  and 
tbat  tbe  contract  between  Meyeca  i  Son  and 
tbe  Board  of  Commisdoners  was  not  dividble 
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and  asdgnable  by  tbe  oontractora,  and  tbeir 
assignment  of  part  of  tbe  oontraot  to  tbe  pUin- 
tiff  and  mere  notice  thereof  to  tbe  Board  did 
not  impose  any  obligation  upon  tbe  Board  to 
recognise  tbe  asdgnment,  and  to  account  and 
aettle  with  and  pay  tbe  daintiff  for  work  done 
and  materials  furnished  by  tbe  latter. 

There  was  conflicting  evidence  upon  two 
points:  1st  Whether  toe  Commisdonera  be- 
fore tbe  settlement  bad  notice  of  tbe  assign- 
ment to  tbe  plaintiff;  dd.  Whether  tbe  settle- 
ment waa  made  in  good  fdtb.  Tbe  Judge 
instructed  tbe  Jury  tbat  tbe  plahitiff  was  en- 
titled to  recover,  atber  if  the  defendant  bad 
sucb  notice,  or  if  tbe  settlement  waa  in  bad 
fdtb.  Bxceptiona  were  taken  to  tbe  refusd 
to  give  tbe  instruction  requested,  and  to  tbe 
instruction  given  upon  tbe  first  alternative 
only.  But  it  cannot  be  known  on  which  d- 
ternative  the  Jury  proceeded  in  comios  to  tbdr 
verdict  Upon  the  evidence  before  tnem  and 
tbe  instructions  given,  they  may  have  con- 
cluded that  tbe  settlement  between  tbe  de- 
fendant and  tbe  OTigind  contractors  was  in 
perfect  good  faith,  and  left  in  the  defendant's 
bands  much  less  than  tbe  sum  ddmed  by  the 
plaintiff,  and  tbat  tbe  defendant  never  aasented 
to  any  assignment  or  dividon  of  tbe  contract, 
and  may  have  found  f<»r  tbe  plaintiff  upon  the 
single  ground  tbat  they  were  satisfied  tbat  the 
defendant  had  notice  of  tbe  assignment  The 
decision  of  the  case  therefore  turns  on  the  cor- 
rectness of  the  instructions  refused  and  given 
upon  the  effect  of  tbe  assignment  and  notice. 

This  case  dees  not  regmxe  us  to  oons&der 
whether  an  asdgnment  of  tbe  entire  contract 
for  the  construction  of  tbe  iafl  would  have 
been  consistent  with  tbe  intention  of  the  partiea 
as  apparent  upon  tbe  face  of  the  contract,  or  [4921 
with  the  intention  of  the  Legislature  aa  mani- 
fested by  tbe  Statutea  under  wbicb  the  contract 
was  made.  Tbe  pUintiff  claims  under  no 
sucb  assignment 

Those  Sututes  and  tbe  Jodidd  expodtion  of 
them  by  the  Supreme  Court  of  the  State,  aa 
well  as  the  terms  of  tbe  contract  itsdf,  are 
quite  inconsistent  with  tbe  theory  that  the 
oHgind  contractors  can,  at  tbdr  pleasure,  and 
witbout  the  assent  of  the  count v  commisBioii- 
ers,  split  up  tbe  contract  and  assign  it  in  parts, 
so  as  to  transfer  to  different  persons  or  cor- 
porations the  dutv  of  f  umidiing  different  kinds 
of  material  and  labor,  and  tbe  right  of  recov- 
ering compensation  for  such  materid  and  labor 
from  tbe  county  commisdoners. 

Both  tbe  Statutes  and  tbe  ccmtract  contem- 
plate tbat  the  county  commisdoners  shdl  be 
liable  onlv  to  tbe  contractors  for  tbe  whole 
work,  ana  not  to  any  persons  doing  woik  or 
supplying  materials  unaer  a  subcontract  with 
tbem. 

Tbe  origind  contract  of  the  County  Com- 
misdoners was  for  the  construction  by  Meyers 
&  Son  of  tbe  building  as  a  whole  by  a  certain 
date;  for  tbe  payment  to  tbem  ^the  Com- 
misdonera of  a  gross  sum  of  $90,000  for  suck 
construction,  upon  an  accounting  with  tiiem 
from  time  to  time;  and  for  the  payment  by  tbe 
contractors  of  twenty-five  ddlars,  as  liquidated 
damages,  for  every  day  that  the  building 
should  remain  unfinisbed  beyond  that  date. 

Tbe  assignment  was  not  in  the  nature  of  a 
mere  order  for  the  payment  of  a  sum  of  money. 
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but  it  waft  ol  that  part  of  the  contract  which 
related  to  the  iron  work,  and  required  the  as- 
signee to  perform  this  part  of  the  work,  and 
assumed  to  fix  at  the  sum  of  $7,700  the  com- 
pensation for  this  part,  which  the  assiguee 
should  receive  from  the  Commissioners.  Tnere 
Is  nothings  either  in  the  original  contract,  or  in 
the  evid^ce  introduced  at  the  trial,  to  show 
what  proportion  the  iron  work  bore  to  the  rest  of 
the  work  requisite  for  the  construction  and  com- 
pletion of  the  Jail,  or  that  any  separate  estimate 
of  the  coat  or  value  of  the  iron  work  was  contem- 
[493  ]  plated  by  the  original  contract,  or  ever  made  by 
the  defendant,  or  by  any  officer  or  agent  of  the 
Odunty. 

In  shorty  the  only  agreement  which  the 
County  Commissioners  were  proved  to  have 
made  was  with  Mevers  &  Son,  to  pay  them  a 
gross  sum  of  $20,000  for  the  whole  work  upon 
an  accounting  with  them,  and  Meyers  &  Son 
paying  damages  as  agreed  for  any  delay  in  its 
completion.  The  agreement  of  Meyers  A  Son 
with  the  plaintiff  assumed  to  compel  the  Com- 
misaloners  to  pay  the  plaintiff,  for  its  perform- 
ance of  part  of  the  work,  a  definite  sum  of 
t7,700,  and  made  no  provision  for  damages  for 
delay,  and  thus  undertook  to  fix  a  different 
measure  of  compensation  from  the  original 
contract. 

The  facts  that  the  iron  work  was  done  by  the 
plidntiff  to  the  acceptance  of  the  Commission- 
ers, though  after  the  time  stipulated  in  the 
original  contract,  and  was  of  the  value  of  more 
than  $7,700,  did  not  conclusively  prove,  aa 
matter  of  law,  that  the  ComnUssionere,  on  be- 
half of  the  County,  made  or  recognized  any 
contract  with  or  liability  to  the  plaintiff,  in  the 
place  and  stead  of  its  assignors  and  employers; 
or  preclude  the  Conunissioners  from  insisting 
on  the  right  to  pay  no  more  than  the  amount 
due,  according  to  the  original  contract,  for  the 
whole  of  this  and  other  work  necessary  to  com- 
plete the  building,  and  to  ascertain  the  amount 
so  due  bv  an  accounting  and  settlement  with 
Meyers  &  Son,  in  which  the  sum  due  for  all 
kinds  of  work,  as  well  as  the  stipulated  dam- 
ages for  anv  delay  in  completing  the  building, 
could  be  taken  into  consideration. 

The  County  Commissioners  could  not,  with- 
out their  consent,  and  at  the  mere  election  of 
the  original  contractors  and  their  fQb(K>ntract- 
ors  and  assignees,  be  compelled  to  .account  with 
the  latter  separately,  or  be  charged  with  a  sep- 
arate obligation  to  pay  either  of  them  a  part  of 
the  entire  price,  instead  of  accounting  for  and 
settling  the  whole  matter  with  the  original  con- 
tractors. 

It  might  be  within  the  authority  of  the  Com- 
missioners,upon  becoming  satisfied  that  Meyers 
A  Son,  after  having  performed  a  sabstsntial 
[4041  P'^  ^^  ^^^^^  original  contract,  were  unable  to 
complete  it,  to  give  their  consent  to  such  an 
agreement  with  the  plaintiff  as  was  described 
in  the  assignment;  and  it  is  possible  that  the 

Jury  would  have  been  authorized  upon  the  evi- 
lence  to  find  such  a  consent. 
But  the  difficulty  with  the  instructions  given 
to  the  lury  ia,  that  no  question  of  such  consent 
was  submitted  to  or  determined  by  them;  and 
that  they  were  in  effect  instructed,  in  direct 
opposition  to  the  request  of  the  defendant,  that 
mere  notice  to  the  defendant  of  the  assignment 
to  the  plaintiff  would  prevent  the  defendant 
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from  afterwards  making  a  settWment  with  tb« 
original  contractors  in  good  faith  and  accord- 
ing to  the  sums  justly  due  by  the  terms  of  the 
contract  from  either  party  to  the  other,  without 
retNining  in  its  hands  enough  to  pay  the  plain- 
tiff's chuuL  This  instructfon  held  the  defend- 
ant bound  by  a  contract  to  which  it  was  nol 
proved  to  have  ever  assented,  and  requires  « 
new  trial  to  be  granted. 

The  cases  in  other  States,  cited  for  the  plain- 
tiff, in  which  municipal  coiporationshave  been 
held  liable  to  an  assignee  of  a  contract,  upon 
notice  of  the  assignment,  without  proof  of  their 
consent,  expressed  or  implied,  are  distinguish- 
able from  the  case  before  us,  and  quite  consist- 
ent with  our  conclusion. 

In  some  of  them,  the  assignments  were  of 
the  whole  or  part  of  money  already  due,  or  to 
become  due,  to  the  contractor;  in  other  worda, 
assignments  of  a  fund,  and  not  of  any  obliga- 
tion tqpcrform  work.  Brackett  v.  Rake/J  Met. 
885;  Fidd  v.  Mmmt,  6  N.  Y.  179;  HaUY.  BhT- 
falo,  1  Eeyes,  108;  Pdrker  t.  dyraeum,  81  N.T. 
876;  PeapU  v.  CompiroUer,  77  N.  Y.  45.  In 
others,  the  assignments  were  of  entire  contracts 
for  the  labor  of  convicts,  tx  for  work  upon 
streets,  which  were  held,  from  the  nature  off 
the  subject,  to  im^y  no  personal  confidence  in 
the  contractor.  Horner  v.  Wood,  28  N.  Y.  850; 
Defilin  v.  Mayor,  58  N.  Y.  %\Bmtiy,  EunkU, 
5  Ohio  St.  520;  8t.  LouU  v.  Clmen$,  42  Mo.  60; 
Taj^  V.  Palmer,  81  Cal.  241. 

The  plaintiff  much  relied  on  a  decision  of 
the  Supreme  Court  of  Pennsylvania,  in  a  case 
in  which  a  contractor  to  build  a  school-house 
for  a  city  assinied  his  right  to  all  moneys  due 
or  to  become  due  under  it;  the  city,  with  notice 
of  tiie  assignment,  and  after  the  school-house 
had  been  built  by  the  assignees  and  accepted 
and  occupied  by  the  dtv,  paid  the  last  imiall- 
ment  of  the  price  to  the  original  contractor. 
There  was  no  controversy  as  to  the  performance 
of  the  work,  or  as  to  the  amount  to  be  paid, 
but  only  aft  to  the  person  entitled  to  receive 
payment;  and  the  court,  treating  the  assign- 
ment as  one  of  money  onJy,  held  the  assignee 
entitled  to  recover  against  tbe  dty.  PhUadd- 
phia  V.  Lockhardt,  ^  Pa.  211,  216. 

On  the  other  hand,  that  court,  speaking  by 
the  same  judge,  in  a  case  decided  within  five 
years  afterwards,  and  more  nearly  resembling 
tbe  one  now  before  us,  where  a  contractor  for 
building  a  bridge  assigned  all  his  interest  in  the 
contract,  "except  the  item  of  superstructure,'* 
to  one  who  had  expended  monev  upon  the 
bridge,  held  that  such  a  partial  assignment  of 
the  contract,  though  notified  to  the  city,  did 
not  make  it  liable  to  the  assignee,  because  "the 
policy  of  the  law  is  against  permitting  individ- 
uals, by  their  private  contracts,  to  embarrass 
the  financial  affairs  of  a  municipality."  PhO- 
adelpMa'i  Appeal,  86  Pa.  179,  182.  See  also 
Oeuf$  Appeal,  104  Pa.  851,  854. 

It  thus  appears  that  the  Supreme  Court  of 
Pennsylvania  has  taken  the  same  view  as  tbe 
Supreme  Court  of  Indiana,  as  already  shown, 
holding  it  to  be  against  public  policy  to  permit 
municipal  corporations,  in  tbe  administration 
of  thehr  affiirs  relating  to  tbe  construction  of 
public  works,  to  be  embarrassed  by  subcon- 
tracts between  their  contractors  and  third  per^ 
sons,  to  which  they  have  never  assented. 

Judgment  tenermd,  and  cam  rmmmnded  wM 

Its  V.fL 
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8t.  Louis  and  Sav  Fbaboisoo  R.  Co.  ▼.  Johhbtoh. 


Unctiom  to  m<  oi^  M«  terdiet  and  ardir  a 
iMie  trial,  and  to  take  tuM  furthtr  prccMding$ 
09  may  bi  consistent  teith  this  opiniii^ 


[see]     THE  ST.  LOUIS  AND  SAN  PRANCISCO 

RAILWAY  COMPANr,  Appk. 

ff. 

WALTER  S.  JOHNSTON. 

(Bee  8.  a  Reporter^  ed.  aas-vaj 

Bank  cheek,  rtfasal  to  pa^^—aeeeptaneeef  deposit 
by  bank  after  it  is  insolvent  eonsMwesflwid 
^responsibility  of  bankers^necsssarv  Q/ser- 
wunU—suitfor  proceeds  of  draft-~lsabHity  sf 
bank  for  proeseds  qf  draft  fraudMlsntly  rs- 
miud, 

L  The  bolder  of  ft  iNUikobeokoADiioteiietfie  bank 
for  refmlDf  pftTinent  wltboat  proof  thet  It  wet 
aooepced  by  the  baolL  or  oharned  agalnit  tbe 
dimwer :  but  tbe  depositor  oen  me  for  tbe  braeob 
of  tbe  oontraot  to  bonor  bis  obeoks. 

&  Tbeacoeptenceof  adepodtof  draftsbfabenk. 
Irretrievably  Inaolreot,  oonstltutee  euob  a  fraud 
aa  eotltlet  tbe  depositor  to  reclaim  bla  dimfli  or 
tbeir  prooeeda. 

&  Banken  are  beld  to  rigid  respooaibfllty  for  food 
Ibitb  and  booest  deaUng;  a  banker  wbo  Is,  to  bis 
sum  knowledire,  bopelenly  liis6lTeDt«  oannot 
booeatly  oootlnue  bis  bustneas  and  reoelye  tbe 
SKmey  of  bis  onstomers;  aiid.altbouffb  bariiur  oo 
actual  Inteot  to  obeat  and  defraud  a  partSonlar 
oustomer,  be  will  be  beld  tobaye  lutended  tbe  to- 
•Titable  oonsequenoe  of  bis  act,  wbtob  Is  to  obeat 
SDd  defraud  all  persons  wbose  money  be  reoelTes, 
and  wbom  be  flails  to  pay  before  be  Is  oompeUed 
to  stop  business. 

C  Tbere  must  be  soflloient  equity  apparent  on  tbe 
fboe  of  a  bill  to  warrant  tbe  ooort  In  grantlnflr  tbe 
vallef  prayed;  and  iSbs  material  fbots  on  wbksb 
ttie  complainant  relies  must  be  so  disttnotly  al* 
lefed  as  to  put  tbem  In  Isnie.  And  If  frand  Is  ra- 
tted on.  It  Is  not  sufficient  to  make  tb«  ehasve  In 
general  terms. 

•b  Wbere  a  bill  alleged  tfie  InsoIreooT  of  tbe  bank 
to  tbe  knowledge  of  Its  offioen,  and  a  wrongful 
neglect  to  disclose  Its  Insohrenor  to  oompiainsnt; 
tbat  by  oontlDulog  In  businesB  It  repreaieoted  VU 
self  to  be  solvent;  tbat  complainant,  on  tbe  faltb 
of  snob  representation  and  bellerlng  tbe  bank 
solvent,  deposited  wltb  It  a  draft;  tbat  next  morn- 
ing tbe  bank  doeed  Ks  doors  and  tbe  draft  was 
tbercafter  collected,  and  tbat  by  reason  of  tbe 
premises  tbe  draft  did  not  tMCome:tlie  property 
o(  tbe  bank,  and  tbe  receiver  of  tbe  bank  denied 
tbese  allegatkNiB,— tbe  Itsue  tbus  framed  was  fuf- 
flclent  to  enable  tbe  court  to  proceed  to  a  decree. 

C  Tbe  fraoduleot  Intention  flowed  from  tbe  guil- 
ty knowledge,  and  tbe  bank  must  be  beld  to  tbe 
eonsequenoes  of  a  representation  wblcb  It  knew 
to  be  contrary  to  tbe  fact,  and  upon  wblob  tbe 
complainant  Innocently  acted. 

[No.  41.] 
Ary^ud  Dec.  19,  2889.    Decided  Marek  S,  1890. 

APPEAL  from  a  decree  of  tbe  Olrcoit  Court 
of  the  United  SUtes  fbr  tbe  Soutbem  Dis- 
trict of  New  York  dismiming  a  suit  in  equity 
•gainst  tbe  receirer  to  obtain  tbe  proceeds  of  a 
daft  deposited  in  tbe  Marine  National  Bank. 


Opinion  below.  18  Blstchl  480, 87  Fbd.  Rep. 
848. 

US  U.S. 


StatemeDt  bj  Mr,  OhirfJusHes  Fnller: 

For  more  tbao  five  years  prior  to  tbe  6tb  day 
of  May,  1884,  tbe  8t.  Louis  and  San  Francisco 
Railway  Company  bad  an  account  with  tbe 
Marine  National  Bank  of  the  City  of  New  York. 
On  tbe  5tb  day  of  May  of  tbat  year  tt  drew  a 
oigbt  draft  on  tbe  Atcbison,  Topeka  and  Santft 
Fe  Railroad  Company  at  Boston,  Maasacbusetts, 
payable  to  tbe  order  of  tbe  Blarine  Bank,  for 
tbe  sum  of  $17,885,  an  amount  due  from  tbe  lat- 
ter company,  and  sent  tbe  same  to  tbe  Marina 
Bank  with  a  deposit  ticket  filled  up  by  tbe  as- 
sistant treasurer  of  tbe  Sao  Francisco  Company^ 
in  tbe  following  words  and  figures: 
"Deposited  by  tbe  St  Louis  &  San  Francisco 

Railway  Co.  in  Um  Marine  National  Bank 

May  6tb,  1881 

Dollars.      Osnln     fSGTl 

"Bflls ^         ' 

"Cbeoks 917,888." 

Tbe  messenger  wbo  took  tbe  draft  and  do- 
posit  ticket  to  tbe  bank  bad  no  special  instruo- 
tions,  and  banded  tbem  to  an  anistant  of  tbe 
receiyinjr  teller,  wbo  was  absent  at  tbe  time. 
Tbe  Raflway  Company's  pass-book  was  tben, 
and  bad  been  since  April  80,  1884,  in  the  pos- 
session of  tbe  bank,  and  no  entry  was  made  hi 
it  until  some  days  afterwards,  and  tben  not  by 
direction  of  tbe  Railway  Company.  Tbe  assist- 
ant recdying  teller  ^>pliea  to  tbe  asdstant 
casbier  for  instructions,  and  was  by  bim  di- 
rected to  reoeiye  the  draft  as  caiAi,  Mid  it  was 
so  entered  oo  the  credit  ledger  of  dealers  with 
the  bank,  but  not  with  tbe  knowledge  or  by 
the  request  of  tbe  Railway  Company.  Tbe 
Marine  Bank  sent  the  draft  to  the  Atlantic  Na- 
tional Bank  of  Boston  for  collection  and  credit, 
and  it  was  by  tbat  bank  presented  to  the  Atchi- 
son Company  on  the  6tb  of  May,  1884,  and 
that  company  atflre  minutes  before  one  o'clock 
p.  K.  of  tbat  day  delireied  its  check  on  tbe 
National  Bank  of  North  America  to  the  Atlan- 
tic Bank,  which  was  presented  for  payment 
and  paid  to  the  Atlantic  Bank  on  May  7, 1884. 
The  Marine  Bank  was  insolvent  when  it  re- 
ceiyed  the  draft,  and  closed  its  doors  at  twenty 
minutes  before  eleven  o'clock  on  tbe  morning 
of  the  8th  of  May,  1884,  and  never  resumea 
business. 

Walter  8.  Johnston  was  appointed  recdver 
of  tbe  bank  oc  the  18th  of  May,  1884,  and  there- 
upon a  coneflpondence  ensued  between  the  re- 
ceiver and  the  San  Francisco  Company,  which 
resulted  in  an  agreement  between  them  that 
tbe  receiver  m\g&  retain  tbe  proceeds,  subject 
to  the  right  of  the  San  Francisco  Company  to 
assert  Its  claim  thereto,  which  it  does  in  this 
action.  It  is  conceded  that  the  Marine  Bank 
never  paid  or  advanced  anything  to  the  San 
Franciflco  Company  on  the  draft,  and  that  the 
latter,  at  the  time  the  draft  was  sent  to  the  bank, 
or  at  any  time  since,  was  not  indebted  to  it 
Tbe  balance  to  the  credit  of  the  Railway  Com- 
pany in  the  Marine  Bank  at  nine  o'clock  a.  m. 
on  Sfay  8,  1884,  not  including  the  draft,  was 
$117,981.78,  besides  some  checks  it  had  drawn 
and  which  it  was  obliged  to  take  up. 

The  treasurer  and  assistant  treasurer  of  \be  [M8] 
Railway  Company  testified  tbat  there  was  no 
arrangement  or  understanding,  verbal  or  writ- 
ten, or  dealing,  to  their  knowledge,  with  the 
Marine  Bank,  by  which  the  San  Fnmdsco  Com- 
pany wasautboriied  or  entitled  k>  draw  sgsinst 
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OQtof-lowD  paper  befoio  actual  oollccdon,  and 
that  no  drafts  were  erer  ao  drawn;  that  th^ 
knew  of  no  auch  agreement,  rerbal  [or  In  writ- 
ing; that  they  drew  on  what  they  bad  and  not 
on  what  they  did  not  have;  that  the  Raflway 
Company  had  no  occasion  to  draw  against 
dnftj  or  checks  before  collection,  and  dm  not 
do  so;  and  that  the  Company  was  allowed  in- 
terest on  its  daily  balances.  Four  deposits  of 
out-of-town  paper,  other  than  that  in  question, 
were  proven  to  have  been  made  under  tbe  dates 
of  August  28,  August  27  and  November  8, 
1888,  and  April  10, 1884.  The  deposit  tickets 
in  each  case  referred  to  the  deposit  as  "checks." 
The  depoaiuof  August  28.  August  27  and  No- 
vembor  8  were  maais  up  of  two  items  each,  but 
neither  was  marked  on  the  tickets  as  cash,  and 
there  was  no  evidence  that  either  of  them  was. 
The  receiving  teller  testified  that  generally  for- 
eign paper  (paper  outside  of  the  City  of  New 
York),  of  large  amount,  when  received,  was 
marked  "  F,"  and  such  a  mark  in  red  pencil 
appeared  on  the  deposit  tickets  of  November  8, 
im,  for  $17,860;  of  April  10, 1884,  for  $18,980; 
and  of  May  5.  1884,  for  $17,885,  being  the  de- 
posit in  controver^.  The  witness  said  this 
was  done,  so  '  'that  if  any  of  the  officers  should 
ask  what  certain  checks  consisted  of —if  a  large 
deposit— we  would  be  able  to  telL"  Thoe 
drafts  or  checks  on  banks  outside  of  the  city 
were  kept  on  a  slip  called  "Foreign  and  general 
office  slip,"  and  put  in  a  different  pigeon  hole 
from  that  where  domestic  paper  was  placed. 

The  assistant  note-teller  had  charge  of  the 
transmission  of  paper  drawn  on  bankB  or  per- 
•ons  outside  of  the  City  of  New  York,  and  tes- 
tified thus:  *'  Q.  And  all  that  you  had  to  do, 
as  it  was  out-of-town  paper,  was  to  transmit  it 
for  collection,  was  it  not?  A.  And  see  that  we 
got  the  money  back  aeain.  Q.  Those  were  all 
your  duties  m  regurd  to  itt  A.  Well,  I  had 
other  duties.  Q.  What  were  they?  A  To  see 
that  the  tit  Louis  and  San  Francisco  Railway 
Company  did  not  deposit  too  many  large  foreign 
checks  aa  cash.  Q.  Why  did  you  do  sor  A. 
Because  I  had  entire  charge  of  the  foreign 
checka.  The  foreign  checas  are  usually  out 
five  days,  and  that  Is  five  days'  interest,  and 
unless  those  concerned  kept  a  large  balance 
we  charged  them  exchange,  and  where  we 
paid  interest  on  the  balances  we  then  charged 
interest  and  exchange  where  they  kept  large 
k)alances,  and  for  that  reason  we  watched  Si\ 
foreign  checka  deposited.  .  .  .  Q.  What 
were  the  Instructions  you  received  in  regard  to 
the  St  Louis  and  San  Frandsco  Railway  Com- 
pany T  A.  To  see  whether  they  were  depodtlnff 
many  large  foreign  checks  and  how  much  it 
coat,  and  whether  it  waa  advisable  to  get  ex- 
change from  them.  ...  Q.  Do  you  recollect 
what  officer  it  waa  who  gave  you  those  instruo- 
tlonsT  A.  No,  sir.  Q.  Did  you  ever  after 
that  enforce  themt  A.  I  do  not  understand 
the  meaning  of  the  word  '  enforce.'  I  notified 
the  officers  of  aH  larse  checks  deposited  by  the 
Bt  Louto  wad  San  rrandsco  Railway  Com- 
pany. Q.  How  frequently?  A.  I  don't  re- 
member; as  often  as  they  came  In." 

This  particular  draft  was  marked  *'  F,**  and 
put  in  toa  foreign  plceon-hole,  and  credited  as 
cadi  by  direotion  of  ue  assistant  cashier.  The 
form  of  latter  onlversally  used  in  transmitting 
forHgn  paper  for  collection  was  put  in  by 

e84 


defendant,  and  oontained  thia  paragraph? 
*'  Please  return  aa  promptly  as  possible  all  un- 
paid ooUectlona  protested,  unless  marked  thna 
X  when  please  return  without  protest."  In 
the  five  instancea  of  the  deposit  of  these  out- 
of-town  drafts,  they  were  credited  to  the  San 
Francisco  Company  on  the  bank's  books,  and 
the  San  Frandsco  Company  entered  and  added 
their  amount  on  the  margin  of  its  check-book. 

It  appeared  -from  the  evidence  that  the  bank 
had  been  Insolvent  for  a  year,  and  that  It  waa 
hopelessly  ao  on  Saturday,  the  third  day  of 
May,  and  untU  its  doors  were  dosed.  Tlie  rd> 
cdver  said  that  he  got  judgment  for  over 
$780,000  on  the  over-drafts  of  a  firm  doing 
business  with  the  bank,  which  over-drafts  oc- 
curred In  the  last  two  or  three  days  in  one  ac- 
count, and  had  been  running  for  two  or  three 
weeks  in  the  other  account;  that  the  over-draft 
in  the  individual  account  of  one  of  the  partnera  [570] 
amounted  to  $140,000;  in  the  firm  account,  to 
$800,000;  and  in  the  firm  special  account,  to 
$850,000,  most  of  which  waa  before  Saturday, 
the  third  of  May.  Estimating  the  assets  of  the 
bank  at  what  tney  were  actually  worth,  and 
not  at  their  face  value,  the  defidt,  aocording  to 
the  recdver's  Judgment  when  he  took  chi^n. 
was  over  a  million  and  a  half  of  doUara.  The 
bank  was  really  insolvent  from  the  time  tha 
indebtedness  from  the  firm  in  question,  which 
was  Insolvent,  grew  to  such  a  point  that,  if 
called  and  not  paid,  the  bank  could  not  meet 
Its  obligations.  The  president  of  the  Marino 
Bank  waa  a  partner  of  that  firm. 

The  bill  in  this  case  was  filed  to  obtain  tbe 

Sroceeds  of  the  draft  as  the  property  of  the 
an  I^ncisco  Company,  and  among  other 
tMngs  alleged: 

"On  the  aaid  6th  day  of  May  it  waa  well 
known  to  the  said  bank  and  to  its  officers,  and 
so  the  said  fact  was,  that  the  said  bank  waa  in* 
solvent,  and,  well  knowing  the  fact,  the  said 
bank  wron^ully  neglected  to  disclose  the  same 
to  your  orator,  but  by  continuing  business  with 
open  doors,  and  otherwise  representing  to  your 
orator  and  all  other  persons  dealing  with  It 
that  the  aald  bank  was  solvent,  and,  on  the 
faith  of  such  representations,  your  orator  tie- 
lieved  the  aald  bank  to  be  solvent  and  had  no 
knowledge  or  suspldon  or  means  of  knowing 
that  it  was  Insolvent  or  in  danger  of  becominc 
so,  and,  acting  upon  such  representations  ana 
relying  on  the  aolvency  of  said  bank,  vour 
orator  ddivered  the  said  draft  to  It  and  the 
bank  reodved  Uie  same  for  collection,  as  afore- 
said. Thereafter,  and  on  the  aame  day,  the 
said  bank,  by  its  cashier,  indorsed  the  said  draft 
as  follows:  '  Pay  Atlantic  National  Bank  of 
Boston  or  order,  for  collection,  for  account  of 
Marine  National  Bank  of  the  City  of  New 
Yoric,'  and  transmitted  the  sdd  draft  so  in- 
dorsed, to  tbe  said  Atlantic  National  Bank  for 
ooUection.'* 

And  *'  that  by  reason  of  the  premlaoa,  tbe 
sdd  draft  when  delivered  aa  aforesaid  to  tbe 
sdd  bank,  did  not  become  the  property  of 
the  said  bank,  and  that  your  orator  did  not  part 
with  Ita  title  to  or  Interest  In  the  aaki  draft 
but  that  it  remdned  the  property  of  vour  orator,  [571  ] 
and  that  the  proceeds  of  the  aald  araft  when 
collected,  likewise  did  not  become  tbe  property 
of  the  aald  bank,  or  of  the  defendant,  but  re> 
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maioed  always,  end  atfll  are,  tbe  property  of 
your  orator,  and  yoiir  orator  i»  entitled  to  fol- 
low them  specifically  into  tbe  hands  of  the 
detendant  and  to  recover  them  from  him.** 
Upon  final  hearing  the  bill  was  dismissed,  and 
the  opinion  of  the  Circuit  Court  will  be  found 
reported  in  28  Blatcbf.  480»  and  hi  27  Fed.  Rep. 
248. 

Mr.  John  £•  BorrlUt  for  appellant: 

Property  in  paper  recdfed  by  a  banker  to 
be  credUed  to  tbe  dealer  vests  In  the  banker 
onlT  when  he  has  become  absolutely  respon- 
iibfe  for  the  amount  to  the  depodtor. 

8eott  y.  OeeanBank,  28  N. T.  289;  Dieksnan 
y.  Wamm,  47  K.  7.  488;  MetrwAitan  Nat 
Bank  y.  Xoyd,  V  Hun.  101.  90  K.  T.  681; 
QUm  Y.  Ftrkini,  f  flast,  12;  ThampmmT.  Oilm. 
%  Bam.  A  0.  422;  (^ark  ▼.  MerchanU  Bank,  2 
N.  T.  888;  Bafbaeh  ▼.  Frdinghuyten,  15  Fed. 
Rep.  868;  NaUcntd  QMBankd  T.  Cb.  T.  Me- 
Donald,  61  Cal.  86;  National  Commorotal  Bank 
V.  MilUr,  77  Ala.  178;  Lauitiana  ▼.  Bank.l 
McOloin  (La.)  186;  »t  parU  Barkworth,  2  De 
O.  A  J.  196;  Bbb  parU  Smveant,  1  Rose,  168; 
JBb  parti  Buehaman,  Id.  280;  StoiT,  Agency» 
%m,not4S. 

£ntry  made  In  tbe  paii-book  al  tba  lime  of 
the  deposit  is  not  sufiSdent 

Nadonai  iMd  Bank  d  T.  Oo.  ▼.  McDonald, 
CI  CaL  86;  National  Oommortial  Bank  t.  IfO- 
Ur,  77  Ahi.  178;  Louioiana  y.  Bank,  1  Mc- 
OloioCLa.)  186;  A  parU  BarhooK$h,  8  De  O. 
d;J.196. 

The  appeUtnl  was  not  al  tbe  time  •  M>tor 
to  the  Milk  and  bad  not  drawn  acainst  the 
draft 

Thompoon  y.  GiU9,  2  Bam.  A  C.  428;  8I017, 
Agmcy,fiZ2S,noto  S. 

The  appellant  is  not  bound  by  totriea  made 
on  the  books  of  Uie  bank. 

Meehanieo  db  F.  Bank  y.  BmUh,  19  Johns. 
116. 

There  to  no  dealing  between  tbe  parties  from 
wbidi  an  agreement  can  be  iinpliea. 

BooUy.  Oeean  Bank,  28  N.  Y.  280. 

A  trader  wbo  has  become  embarrassed,  yet 
has  reasonable  hopes  that  by  continuing  in 
business  be  may  reirieye  hto  fortanea,  may  Doy 
goods  on  credk. 

NiehoU  y.  Pinmti\\B  N.  Y.  296;  Brow%  y. 
Montgomont,  20  K.  Y.  287;  Johnoon  y.  Monott, 
2   K^sfM.  966;  ChafoB  y.  Fhrt,  2  Laos.   81; 


Oragio  y.  EadUg,  90  N.  Y.  184;  Furbor  y. 
St^Aom,  86  Fed.  Rep.  17. 

Tbe  oombioatioo  of  three  dreumstasoea  to 
sufldeat  lo  enUtie  tbe  injured  party  to  relief  at 
law  or  in  equi^;  first,  that  the  representation  to 
ooatrary  to  Xke  fact;  secondly,  that  the  party 
makteg  it  knew  it  to  be  contrary  to  tbe  fact; 
tliinllj«  that  H  sbovld  be  tbto  false  reprcsenta- 
tioQ  wbteb  gayie  rise  to  tbe  coolnctlng  of  tba 
other  pai^. 

OkoHandtt  w.  Bpim,  46  N.  Y.  176;  AUieood 
▼.  BmaU,  8  Clark  A  F.  444;  Emdenon  y. 
X«om.L.R6Bq.249:i6EI4>y.  Oro$ikiU,h.K 
1#  Eq.  78.  86;  2  Fom.  Eq.  g880:  Bapard  y. 
MahStn,  2  JobM.  660;  Tkomao  w.  Betbo,  26  H. 
Y.M4. 

Mr.Ckam'ImmB.  MOimr,  for  appellee: 

Ite  deposit  «f  a  check  hi  a  bank,  accepted  by 
It  and  cndited  to  tbe  depositor,  crealea  a  debt 
Iha  CMpei^  lo  tbe  cba^  In  tbe  bank. 
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Metropolitan  NaL  Bank  y.  loyd,  90  K.  Y. 
580;  Cragi'e  y.  HaOev,  99  N.  Y.  181;  National 
Bank  o/tho  RepublpB  y.  Millard.  77  U.  8.  10 
Wall  162  (19: 897)  fieammon  v.  Eimball,  92  U. 
8.  882.  870  (28: 488,  486;:  LOby  y.  Hopkins,  104 
U.  8.  808,  808  (28:  769,  771). 

Fraud  cannot  be  imputed  to  a  party  wbo 
contracts  a  debt,  knowing  Uut  he  to  insolvent, 
merdy  from  tbe  fact  of  bis  insolvency  and  his 
omission  on  a  purchase  of  property  on  credit 
to  disclose  that  fact  to  hto  vendor. 

NichoU  y.  iVniur,  18  N.  Y.  296;  Wriifht  y. 
Brown,  67  K.  Y.  9;  FwMs  Bank  y.  Bogart,  81 
N.  Y.  108;  MorriiY.  mec^,  96  N.  Y.  100. 

There  to  no  evidence  that  the  directors  of  tba 
bank  liad  any  knowledge  of  its  condition. 
8uch  knowledge  cannot  oe  presumed  where 
ftaud  to  charged. 

Wakeman  y.  DoOif .  61 K.  Y.  27;  Balbofih  y. 
F^roUngkugtm,  16  FM.  Repi  888. 

Mr.  OkUf  Judie$  FvlUr  deUyeiod  tho 
(^nlon  of  the  court: 

Tbto  was  not  tbe  depodt  of  a  check  on  tho 
Marine  Bank  itsdf.  In  such  a  case  it  wan 
held  fai  Odddoj.  National  Oily  BmiL46  K.  Y. 
786,  that  tbe  check,  if  recdved  and  credited^ 
oouJd  not  be  charged  bacL  for  want  of  funds. 
Nor  was  it  a  cheek  on  another  bank,  as  to  which 
Church,  Oh.  J,,  remarks,  a  different  prindpW 
would  be  applied,  as  tbe  presumptkm  of  agen<7 
might  arise.  It  was  a  n^t  draft  drawn  br 
tbe  San  Francisco  Company  on  its  debtor  m 
Boston,  and  collected  tbrougb  tbe  Marina 
Bank's  correspondent  at  that  place.  Ndtber 
it,  nor  tbe  money  collected  upon  It,  passed 
into  the  bands  of  any  third  person  for  yalue. 
Tbe  collection  was  maoe  after  tbe  Marine  Bank 
had  doaed  iu  doors.  It  to  not  claimed  that 
there  was  any  express  arrangement  or  under- 
standing between  the  San  Frandaoo  Company 
and  the  bank  that  the  deposits  of  outK>ftown 
paper  should  be  treated  as  cash.  Can  such  an 
undersUndingbe  implied  from  tbe  mere  fact 
that  the  San  Frandsco  Company  was  credited 
with  the  draft  upon  the  books  of  tbe  bank,  as 
if  tbe  depodt  were  of  mon^,  although  the  de> 
podt  ttdket  named  it  under  tbe  bead  of  checks,  [574] 
and  that  the  Company  itself  added  on  tbe  stubs 
of  its  check-book  such  deposiu  to  tbe  current 
amount,  coupled  with  an  alleged  commercial 
uaage  to  allow  good  customers  to  draw  against 
a  credit  thus  created  T  In  five  years  of  busineaa 
between  them,  the  San  Francisco  Company  had 
never  drawn  against  such  paper.  The  evi- 
dence of  tbe  bank's  derks  leaves  no  doubt  that^ 
as  to  out-of-town  drafts  for  large  amounts,  tha 
bank  kept  track  of  them  and  reaerved  the  right 
to  charge  ezdiange  and  also  interest  for  tb# 
ayerage  time  taken  in  collectioo,  notwithstand-- 
ing  its  agreement  to  pay  interest  on  tbe  dally 
baiancea,  Tbto  waa  not  consistent  with  tha 
tbeoffj  of  an  understanding  between  tbe  bank 
and  Cbe  Company  that  tbe  title  to  tbto  and 
similar  drafta  abould  paas  absolutely  to  tb^ 
bank.  If  tbe  draft  bad  not  been  paM,  tbe- 
bank  could  have  canceled  tbe  oreoit,  as  tk 
dearly  accepted  no  risk  on  tbe  paper.  Tba' 
draft  was  entered  at  its  full  value,  wbidi  In* 
dicated  that  it  was  not  diaoounted,  but  oredHad 
for  convenience  and  in  antidpatlon  of  its  pay- 
ment. 

It  to  aettled  tow  in  tbto  court  thm  tba  bolder 
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of  a  bank  check  cannot  sue  the  bank  for  refus- 
ing payment,  in  the  absence  of  proof  that  it 
was  accepted  by  the  bank  or  charged  against 
the  drawer  (iVo^i^/ia^BanJk  of  the  tUpumc  v. 
MiUard,  77  U.  8.  10  Wall  152  [19:8971;  Firtsi 
National  Bank  ▼.  Whitman,  94  U.  S.  843.  844 
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[24:229,2801;  LacUde  BankY.  SeIiulor,\2Q  U.  S. 
611,  514  [80:704,7053);  but  the  depositor  can 
•ue  for  the  breach  oi  the  contract  to  honor  his 


checks.  If,  under  the  circumstances  disclosed 
in  this  case,  the  only  balance  the  San  Francisco 
Company  bad  was  made  up  of  the  deposit  of 
this  draii,  and  it  had  drawn  asainst  it,  and  the 
bank  bad  declined  to  honor  ue  check,  could 
the  San  Francisco  Company  have  sustained  an 
action  on  the  ground  oi  a  general  commercial 
usagCj  when  by  the  course  of  dealing  for  five 
Tears  it  bad  never  drawn  against  paper  so  depos- 
ited? Because  banks  often  let  good  customers 
overdraw,  do  the  latter  thereby  get  the  right  to 
do  so  when  the  bank  deems  it  improper  to  per- 
mit it?  Undoubtedly  if  the  San  Francisco 
Company  bad  Oferdrawn,  and  this  draft  bad 
been  credited  to  cover  the  over-draft,  or  if  the 
Company  had  drawn  against  the  draft,  the 
bank  could  bold  the  paper  until  the  account 
was  squared.  And  if  the  bank  bad  traDsferred 
the  draft  to  one  occupying  the  position  of 
a  bona  fide  bolder,  such  transfer  would  have 
conferred  title  on  its  transferee  by  reason  of  its 
reputed  ownership,  so  far  as  the  latter  was  con- 
cerned. Metropolitan  National  Bank  v.  Loyd, 
90  N.  Y.  580. 

In  that  case,  as  reported  in  25  Hun,  101, 
which  was  affirmed  in  90  N.  Y.  580.  the  court 
of  appeals  remarking  in  reference  to  the  opinion 
that  it  "so  fully  renews  the  evidence  and  the 
authorities  that  we  should  be  content  with 
simply  expressing  our  concurrence,  if  the  case 
had  not  been  sent  here  by  that  court  as  involv- 
ing a  Question  of  law  which  ought  to  be  re- 
viewed," the  supreme  court  savs  '*that  the  in- 
tention that  the  check  should  be  received  as 
cash  is  to  be  inferred  from  the  fact  that  the 
check  was  due  immediately  and  was  drawn  on 
a  bank,  and  for  all  purposes  of  the  parties  was 
equivalent  to  so  much  money,  .  .  .  and  such 
Intention  is  confirmed  by  preceding  transac- 
tions, admitted  by  the  depositor,  in  which 
checks  were  deposited  and  entered  as  cash  in 
his  bank  book,  and  that  the  custom  of  the  bank 
in  its  dealings  with  him  was  to  credit  him  with 
all  checks  as  money." 

And  in  8eott  v.  Ocean  Bank,  28  N.  Y.  289. 
tt  was  held  that  "the  property  in  notes  or  bills 
transmitted  to  a  banker  by  his  customer  to  be 
credited  the  latter,  vests  in  the  banker  only 
when  he  has  become  absolutely  responsible  for 
the  amount  to  the  depositor,'' and  that  "such 
an  obligation,  previous  to  the  collection  of  the 
bill,  can  only  be  established  by  a  contract  to 
be  expressly  proved  or  inferred  from  an  on- 
equivocal  course  of  dealing." 

"Every  man  who  pays  bills  not  then  due 
into  the  bands  of  his  banker."  said  Zx^nf  Ellen- 
borough  in  Gilei  v.  Fierkini,  9  East,  M,  14, 
''places  them  there  as  in  the  hands  of  his  agent 
to  obtain  payment  of  them  when  doe.  If  the 
banker  discount  the  bill  or  advance  money  up- 
on the  credit  of  It,  that  alters  the  case;  he  then 
acquires  the  entire  properly  in  it,  or  has  a  lien 
on  it  pro  ianio  for  hii  advance." 

If  there  be  no  bargain  that  the  property 
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should  be  changed,  the  relation  resemblat  that 

of  principal  and  agent.    Mere  liberty  to  draw 

does  not  make  out  such  a  bargain,  particularly 

where  interest  is  allowed  by  the  bsnker  opoo 

the  bills  only  from  the  time  when  their  amount 

is  received.    Ex  parte  Barkworth,  2  De.  O.  A       ,    .^, 

J.  194;   TJumpBon  ▼.  QiUi,%  Bam.  AC. 423:       [»^«] 

Exparte  8mrffeant,  1  Bose.  158. 

The  question  was  one  of  fact  rather  Qiaii  of 
law,  ana  we  think  there  should  be  something 
more  in  the  evidence  tending  tO  establish 
that  the  San  Francisco  Company  onderstood 
that  the  bank  bad  become  owner  of  the 
paper,  than  these  mere  credits  for  convenience, 
before  that  can  be  held  to  be  the  fact,  notwith- 
standing it  may  be  a  recognized  usage  to 
allow  a  customer  to  draw.  So  far  from  there 
being  shown  an  unequivocal  course  of  dealing 
tending  to  support  that  conclusion,  it  seems  to 
us  the  tendency  of  the  evidence  is  otherwise. 

But  if  there  could  be  any  question  on  that 
branch  of  the  case,  we  are  unable  to  see  that 
there  could  be  on  the  other.  This  bank  was 
hopelessly  insolvent  when  the  deposit  was 
made,  made  so  apparently  by  the  operations  of 
a  firm  of  which  the  president  of  the  bank  was 
a  member.  The  knowledge  of  the  president 
was  the  knowledge  of  the  bank.  Martin  v. 
Webb,  110  U.  8.  7,  15  {28: 49.  521;  Manhattan 
BankY.  Wa^Avfr.  180U.S.  267[82:959];  Oragie 
V.  Hadlev,  99  N.  Y.  181.  In  the  latter  case  it 
was  beldf  that  the  acceptance  of  a  deposit  by  a 
bank  irretrievably  insolvent  constituted  such  a 
fraud  as  entitled  the  depositor  to  reclaim  his  ^ 

drafts  or  their  proceeds.  And  the  Anonymous 
Case,  67  N.  Y.  598.  was  approved,  where  a 
draft  was  purchased  from  the  defendants,  who 
were  bankers,  when  they  were  hopelessly  in- 
solvent, to  their  knowledge,  and  the  court  held 
the  defendants  guilty  of  fraud  in  contracting 
the  debt,  and  said  their  conduct  was  not  lika 
that  of  a  trader  "who  has  become  embarrassed 
and  insolvent,  and  yet  has  reasonable  hope* 
that  by  continuing  in  buainesa  he  may  retrieve 
his  fortunes.  In  such  a  case  he  may  buy  goods 
on  credit,  making  no  false  repreaentatiooa^ 
without  the  necessary  imputation  of  dishonea- 
ty.  Nichols  v.  Pinner,  18  N.  Y.  295;  Brown 
V.  Montgomery,  20  Id.  287;  Johnson  v.  Momett, 
2  Eeves,  655;  Chaffee  v.  Fort,  t  Lans.  81.  But 
it  is  believed  that  no  case  can  be  found  in  the 
books  holding  that  a  trader  who  was  hopelesa- 
ly  insolvent,  kiiew  that  be  could  not  pay  bia 

debts  and  that  he  moat  fail  in  business  and  thua      

disappoint  bia  creditors,  could  honestly  take  ad-  [STT] 
vantage  of  a  credit  indoced  by  his  apptirent 
prosperity  and  thus  obtain  property  which  he 
had  every  reason  to  believe  he  could  never  pay 
for.  In  such  a  case  he  does  an  act  the  neces- 
sary result  of  which  will  be  to  cheat  and  de^ 
fraud  anoUier,  and  the  intention  to  cheat  wil) 
be  inferred."  And  it  was  decided  that  "in  the 
case  of  bankers,  where  greater  confidence  is 
asked  and  reposed,  and  where  dishonest  deal- 
ings may  cause  widespread  disaster,  a  mor»  ' 
rigid  responsibility  for  good  faith  aiod  honest 
dealing  will  be  enforcM  than  in  the  case  of 
merchants  and  other  traders;"  and  that  *'a 
banker  who  is,  to  his  own  knowledge,  hop»> 
lessly  insolvent,  cannot  honestly  continue  bia 
business  and  receive  the  money  of  his  costo- 
mers;  and  although  having  no  actiial  intent  to 
cheat  and  defraud  a  particular  costooMr,  kt 
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wiD  be  held  to  have  iDtended  the  ineritable  con- 1 
•tqueDoet  of  his  ad;  i.e.,  to  cheat  and  defraud 
all  penona  whote  money  he  receiTes.and  whom 
ha  lafls  to  pay  before  he  ia  compelled  to  stop 
bosinesa." 

The  circuit  court  did  not,  in  the  present  case, 
express  any  different  view,  but  held  that  the 
bill  was  not  property  framed  to  present  the 
question.  CerUlnly  there  must  be  sufficient 
equity  apparent  on  the  face  of  a  bill  to  warrant 
the  court  in  granting  the  relief  prayed;  and  the 
material  facts  on  which  the  complainant  relies 
must  be  so  distinctly  alleged  as  to  put  thtrro  in 
Issue.  Bardina  ▼.  Handy,  24  U.  S.  11  Wheat 
108  [0: 420].  And  if  fraud  is  relied  on,  it  is  not 
aulScient  to  make  the  charge  in  general  terms. 
"Merc  words,  iq  and  of  tbemsenres.  and  even 
as  qualifying  adjectivesof  more  speciflcchar^, 
are  not  sutfacient  grounds  of  equity  jurisdic- 
tion, unless  the  transactions  to  which  they  re- 
fer are  such  aa  in  their  essential  nature  ctmsti- 
lute  a  fraud  or  a  breach  of  trust,  for  which  a 
court  of  chancery  can  give  relief.*'  Van  Wed 
▼.  Winston,  115  U.  8.  228,  287  [29:8841;  Am- 
bUr  ▼.  Cfioteau,  107  U.  8.  566.  501  [^:  822 
8M].  The  defendant  should  not  be  sublected 
to  being  taken  by  surprise,  and  enough  siioald 
be  stated  to  Justify  the  conclusion  of  law, 
though  without  undue  minuteness. 

The  bill  alleged  that  the  bank  was  InsoWent 
on  the  5th  day  of  May;  that  this  wss  well 
known  to  its  officers;  that  it  wrongfully  neg- 
lected to  disclose  its  insoWency  to  complainant, 
and,  liy  continuing  business  and  otherwise,  rep- 
resented lo  complainant  and  all  other  persons 
dealing  with  it  that  it  was  solyent;  that  com 
plafoant,  on  the  faith  of  these  representations, 
belleyed  such  to  be  the  fact,  without  suspicion 
that  the  iNuik  was,  or  was  In  danger  of  becom 
faig,  inaolyent;  that,  acting  upon  the  represen 
taSons,  and  relying  on  the  bank's  sofyency, 
complainant  deliyered  the  draft;  that  next 
morning  the  bank  dosed  Its  doors,  and  the 
draft  was  collected  thereafter;  an<l  that.  I>y  rea- 
aon  of  the  premises,  the  dralt  or  Its  proceeds 
^  not  become  the  property  of  the  bsnk.  The 
reoelyer  in  his  answer  spedlScally  denied  these 
ayerments.  We  think  the  issue  thus  f  rsmed 
was  sufficient  to  enable  the  court  to  proceed  to 
a  decree.  The  fraudulent  intention  flowed 
from  the  guQty  knowledge,  and  the  bank  must 
be  held  U>  the  consequences  of  a  representation 
which  it  knew  to  be  contrary  to  the  fact,  and 
upon  which  the  complainant  Innocently  acted. 
Granted  that  the  mere  omission  to  disclose  the 
InsoWency,  If  there  hsd  been  ground  for  the 
supposition  that  the  bank  mignt  continue  In 
buHiQeas.  would  not  be  sufficient,  there  is  noth- 
ing for  such  a  t)ellef  to  rest  on  here.  As  a  mat- 
ter of  pleading,  the  ayerment  was  thst  the  bank 
wrongfully  neglected  to  oaake  the  disclosure; 
as  a  matter  of  fact  the  condition  of  the  bank 
was  so  hopeless  thst  it  was  its  duty  to  make  it 
The  omission  to  specifically  state  in  the  plead- 
ing the  degree  of  insoWency  which  rendered 
the  bank's  conduct  fraudulent  waa  not  fata), 
•a  the  conclusion  asserted  showed  the  intention 
of  the  pleader,  and  the  particular  contention 
could  fairly  be  teated  on  the  bearing. 

The  deerte  U  retened,  and  tM4  cause  remanded 
with  direeiions  io  enter  a  deerm  in  favor  qf  the 
according  to  the  praiMr  qfthebOl 


and  to  take^iriker  proceedings  in  coi^orwuig 
with  this  opinion, 

Mr.  JtMce  Brewer  waa  not  a  member  of 
the  court  when  this  case  was  argued«  and  took 
no  part  In  its  decision. 
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Property  qf  United  States  not  taxable— taxation 
€f  lands  to  uhieh  purchaser  is  entitled  to  paU 
eni—publie  lands,  when  they  become  private 
property—irrant  of  land  to  railroad— preeent 
titU— location  of  road— identification  of  land 
—when  land  subject  to  taxation — issve  of  pat- 
ent—indemnity  lands— when  Uile  to  vests 
Land  Department, 

L  A  State  has  no  rlirht  to  tax  the  property  of  the 
Utolted  States  wlthJn  Its  Umtta. 

1  When  tbe  donee  or  imiohaser  of  pabllc  lands 
has  complied  with  the  oondltlons  upon  the  per^ 
formaooe  of  which  he  Is  entitied  to  a  patent,  and 
to  their  use,  and  the  goyemmeot  has  ceased  to 
baye  any  interest  therein  which  will  justify  It  In 
withholding  a  patent,  then  tbe  donee  or  purchaser 
Is  the  beoeflcial  owner  of  the  lands  and  they  are 
subject  to  taxation  as  his  property. 

&  After  pul>llc  lands  hayetjeeoeotered  at  the  land 
offlce  and  a  certUlcate  of  entry  olrtalned  they  are 
priyate  property,  the  goyemment  agreeing  to 
make  a  conyeyance  as  soon  as  it  can,  and  in  tbe 
mean  time  holding  the  naked  legal  fee  In  trast  for 
the  purchaser,  who  has  the  equitahle  title. 

4.  CongieM,  by  a  grant  of  land  to  a  BaUroad  to 
•Id  to  Ita  coostmction,  conferred  a  present  tltJe 
to  the  designated  sections  along  Its  route,  wtth 
•och  leetiiotlons  upon  their  oas  and  disposal  aa 
to  secure  them  for  the  purposes  of  the  gvsnt. 

5.  Tbe  title  conferred  t>y  the  grant  was  tmperfaeS 
until  the  tend  waa  Identllled  by  the  location  oC 
the  road:  Imt  when  the  routtf  of  the  road  was  fixed, 
the  sections  granted  became  susoeptlhle  of  Ideo- 
tifloation  and  the  title  attached  to  them  and  took 
effect  aa  of  the  date  of  the  giant»  ao  aa  to  out  off 

aU  inieryening  olalma. 

t.  When  tbe  road  has  been  built  according  to  the 
terms  of  the  grant,  the  company  has  to  tbe 
gmnted  tands.  designated  along  Its  route,  an  In- 
lefeanble  title,  and  the  lands  are  sul^Ject  to  taxa- 
tion against  the  company,  aUhough  pateota  for 
them  hay*  not  been  ISBued. 

T.  Tbe  subsequcDt  issue  of  the  pateota  by  the 
United  SUtes  was  not  essential  to  the  right  of  the 
company  to  the  designated  and  granted  hmda. 
alt^  >iigh  iveful  as  evidence  that  the  grantee  had 
^  .aipUed  witli  the  condlttons  of  the  grant. 

b.  Indemnity  lands  are  those  which  are,  by  the 
gnnt  to  aid  of  the  railroad,  allowed  to  be  selected 
to  Ueu  of  parcels  lost  from  the  designated  or 
granted  tends  by  preyious  disposition  or  resenra- 

tlon. 
S.  No  title  to  indemnity  UoMia  becomes  yested  to  any 
company  until  the  selections  are  made  and  they 
haye  lieen  approved  of,  as  provided  by  statute, 
by  the  Secretary  of  the  Interior;  untU  which 
time  such  todemnlty  tends  are  not  subject  to  tax- 
Mi 
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10.  The  refnMl  o(  tba  lAnd  Depttitmenti  aftertfae 
deoiiion  of  the  Leavenworth  Que,  98  IT.  8.  788 
CBMBi),  to  allow  deflctoDOies,  arialnff  In  the  desig- 
nAted  or  granted  leotiODt  before  the  date  of  the 
▲ot,  to  be  tapplled  by  selectiontfrom  the  indem- 
nttjr  JADda  and  to  iaaue  patenta  for  them,  waa  er- 
roneoua. 

[No.  76.1 

ArfftudNa9. 6, 7,1839.   Deddid  March  3, 1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  WiiooDsin  to  reyiew  a  Judgment 
reyersing  a  tudgmcDt  of  the  Slate  Circuit  Court 
in  favor  d  tne  Wisconsin  Central  Railroad 
Company,  plaintiff,  restraining  defendants 
from  ooliectiog  certain  taxes  upon  land. 
BeverMd,  with  direction*  to  enter  a  deeru  en- 
joinififf  eoUeetion  of  taaee  for  indemnity  lands 
tmddtemiuing  complaint  a$  to  the  granted  lands. 
Reported  below,  64  Wis.  670. 

Statement  by  Mr.  Jvetice  Fields 

In  April,  1884,  the  plaintiff  in  this  suit,  the 
Wisconsin  Cenind  Railroad  Company,  a  cor- 
poration created  under  the  laws  of  Wisconsin, 
was  the  owner  of  certain  lands  situated  in  the 
Town  of  Worcester,  in  the  County  of  Price,  in 
that  State,  and  had  a  patent  for  them  from  the 
State  bearing  date  on  the  26th  of  February, 
18S4,  upon  which  taxes  had,  in  the  year  18w, 
been  asseved  by  that  County,  althougb,  as 
claimed  by  the  plaintiff,  the  title  to  a  Mrt  of 
these  lands  was  at  that  time  in  the  United 
States,  and  to  the  remainder  of  them  in  the 
State  of  Wisconsin.  Upon  a  dalm  that  the 
lands  were  thus  exempt  from  taxation,  the 
r^ATi  plftiQtiff,  in  April,  1884,  brought  the  present 
^  J  suit  in  a  circuit  court  of  the  State,  to  obtain 
its  judgment  that  the  state  taxes  were  illegal, 
ana  to  enjoin  proceedings  for  their  enforce- 
ment. # 

The  facts,  out  of  wliich  this  daim  that  the 
'  lands  were  exempt  from  taxation  arose,  are 
briefly  these:  On  the  6th  of  May,  1864,  Con- 
mss  passed  an  Act  making  a  grant  of  lands  to 
the  State  of  Wisconsin  to  aid  In  the  construc- 
tion of  three  distinct  lines  of  railway  between 
certain  designated  points.  (18  Stat  66.)  One 
of  this  lines  is  now  held  by  the  plaintiff.  The 
grant  in  aid  of  it  is  in  the  third  section  of 
the  Act,  the  language  of  which  is  as  follows: 

"That  there  be.  and  is  hereby,  granted  to  the 
State  of  Wisconsin,  for  the  purpose  of  aiding 
in  the  construction  of  a  railroad  from  Portage 
City,  Berlin,  Doty's  Island  or  Fond  du  Lac,  as 
said  State  may  determine,  in  a  northwestern 
direction,  to  Atyfleld,  ana  thence  U>  Superior, 
on  Lake  Superior,  eyerr  alternate  section  of 
public  land,  designated  oy  odd  numbers,  for 
ten  sections  in  width  on  each  side  of  said  road, 
upon  the  same  terms  and  conditions  as  are  con- 
tained in  the  Act  granting  lands  to  said  State  to 
aid  in  the  construction  of  railroads  in  said  State, 
approved  June  three,  eighteen  hundred  and 
flfty-six.  But  in  case  it  shall  appear  that  the 
United  States  haye.  when  the  line  or  route  of 
said  road  is  definitely  fixed,  sold,  resenred  or 
otherwise  disposed  of  any  sections  or  parts 
thereof,  granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  has  attached  to 
the  same,  that  it  shall  be  lawful  for  any  agent 
or  agents  of  said  Sute,  appointed  by  the  goy- 
emor  thereof,  to  select,  subject  to  the  approyal 
of  the  Secretary  of  the  Interior,  from  the  lands 
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of  the  United  States  nearest  U>  the  tier  of  sec- 
tions aboye  specified,  as  much  public  land  in 
alternate  sections,  or  parts  of  sections,  as  shall 
be  equal  to  such  lands  as  the  United  States 
haye  sold  or  otherwise  appropriated,  or  to  which 
the  right  of  pre-emption  or  homefiead  has  aU 
tached  as  aforesaid,  which  lands  (thus  selected 
in  lieu  of  those  sold  and  to  which  the  right  of 
pre-emption  or  homestead  has  attached  as  afore- 
said, together  with  sections  and  parts  of  see* 
tions  designated  by  odd  numbers  as  aforesaid, 
and  appropriated  as  aforesaid)  shall  be  held  by 
said  State,  or  by  the  company  to  whidi  she 
may  transfer  the  same,  and  for  the  use  and 
purpose  aforesaid:  Provided,  that  the  lands  to 
be  so  located  shall  in  no  case  be  further  thaa 
twenty  miles  from  the  line  of  said  road." 

The  seyenth  section  enacted:  "That  when- 
eyer  the  companies  to  which  this  grant  is  made, 
or  to  which  the  same  maybe  transferred,  shau 
haye  completed  twenty  oonsecutiye  mUes  of 
any  portion  of  said  railroads,  supplied  with  aJl 
necessary  drains,  colyerts,  yiaduots,  crossings, 
sidings,  bridges,  tnmouta,  watering  places,  a^ 
pots,  equipments,  furniture,  and  ul  other  ap* 
purtenances  of  a  first-class  railroad,  pateote 
shall  issue  oonyejing  the  right  and  tiUe  to  said 
lands  to  the  said  company  entitled  thereto,  oo 
each  side  of  the  road,  so  ur  as  the  same  is  com* 
pleted,  and  coterminous  with  said  completed 
section,  not  exceeding  the  amount  aforesaid, 
and  patents  shall  in  like  manner  issue  as  mA 
twenty  miles  of  said  road  is  oomfdeted:  i>^ 
tided,  koweter,  Thar  no  patents  shall  issue  for 
any  of  said  lands  unless  there  shall  be  pra> 
sented  to  the  Secretair  of  the  Interior  a  stat^ 
ment  yerifled  on  oath  or  affirmation  by  the 
president  of  said  company^nd  certified  oy  the 
goyemor  of  the  State  of  Wisconsin,  that  such 
twenty  mUes  haye  been  completed  in  the  man- 
ner required  by  this  Act,  ana  setting  forth  with 
certainty  the  points  where  such  twenty  milee 
begin  and  where  the  same  end,  which  oatk 
shall  be  taken  before  a  Judge  of  a  cour'  X  rec- 
ord of  the  United  Slates." 

The  ninth  section  declared:  "That  if  said 
road  mentioned  in  the  third  i  K^ion  aforesaid 
is  not  completed  within  ten  years  from  the 
time  of  the  passage  of  this  Act,  as  proyided 
herein,  no  further  patents  shall  be  inued  to 
said  company  for  said  lands,  and  no  further 
ssle  shall  he  made,  and  the  lands  unsold  shsU 
reyert  to  the  United  States." 

By  the  Act  of  Congress  of  Aprfl  9, 1874,  the 
time  for  the  completion  of  the  road  and  for  the 
reyersion  of  ibe  lands  was  extended  to  Decern^ 
her  81, 1876.    (18  Stat  88,  chap.  82.) 

All  the  lands  embraced  by  section  three  of 
the  Act  of  1864  were  granted  in  1866  by  the 
State  of  Wisconsin  to  the  PorUge  and  Lake 
Superior  Raiboad  Company  and  to  the  Winn^ 
bago  and  Superior  Railroad  Company,  respeo- 
tiyely,  companies  whIdi  had  htetk  incorpo- 
rated under  the  laws  of  that  State.  <Priyate 
and  Local  Laws  of  Wisconsin  of  1866.  chaa 
814,  sec  8;  chap.  868,  sec.  9.)  In  1868  the 
consolidation  of  these  two  companies,  under 
the  name  of  the  Portage,  Winnebago  and  Su- 
perior Railroad  Conspany,  was  aulhoriaed  by 
the  State,  and.  in  1871,  the  name  of  the  coo* 
solidated  company  was  changed  to  the  Wis- 
consin Central  RaUroed  Company,  the  plaintiff 
in  this  suit 
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The  Portage,  WiDDebeco  and  Superior  Rail- 
road Company  duly  fliea  the  location  of  ita 
road  from  SteTena'Toint  to  Bayfield  on  Octo- 
ber 7,  1869;  and  in  December  following  the 
oommissioner  of  the  Qeneral  Jjmd  Ofllce  with- 
drew from  lale,  pre-emption  and  homestead 
entry  tbe  odd-numoered  aectiona  of  land  with- 
in the  twenrr-milea  limit  along  tbe  line  of  the 
location.  The  road  was  built  in  aectiona  of 
twenty  miles  each.  Section  six  and  portions 
of  sections  flTe  and  seyen  fell  within  Price 
Coun^.  Section  Atc  waa  completed  in  Feb- 
ruary, 1874,  section  six  in  December,  1876,  and 
aection  aeren  in  June,  1877. 

The  whole  number  of  acres  in  the  odd-num- 
bered aectiona  along  the  line  of  the  railroad 
within  the  ten-mile  limiU  was  1,877.888.98. 
Of  this  number  789,622  acrea  had  been  dis- 
posed of  by  the  United  States  before  the  Act 
of  Marl  6,  1864,  was  passed,  and  161,669.08 
were  disposed  of  after  ita  passage  and  before 
the  line  of  the  road  waa  located  in  October, 
1869.  • 

The  plafaitiif,  the  Wisconsin  Central  Rail- 
road Company,  received  from  the  United 
States,  prior  to  Koyember  16, 1877,  patentafor 
the  240,868.64  acrea  within  the  place  limita, 
that  is,  within  ten  miles  on  either  side,  of  the 
line  of  the  road  as  located,  and  patenta  for 
208.459.62  aorea  within  the  indemnity  limita, 
that  is,  between  ten  and  twenty  mDea  of  tbe 
line  of  the  road.  On  January  9,  1878,  the 
Company  receiyed  from  the  united  Statea  a 
patent  for  162,622.89  acrea,  and  on  August  10, 
1878,  a  patent  for  29,898.61  acres,  both  of 
these  patenta  corering  land  within  the  place 
limits.  No  other  patenta  were  issued  by  the 
United  Statea  to  the  Company  preTioua  to  the 
oommenoement  of  this  suit,  and  the  patenta 
Issued  did  not  hidude  the  land  upon  wbif^b  tbe 
taxes  were  assessed,  to  restrain  the  collection 
of  whidi  the  suit  to  brought  Of  the  lands  in 
question,  eleven  parcels  of  forty  acres  eadi  lay 
within  the  place  limits.  The  remainder  of  the 
knds  lay  within  the  indemnity  limita.  A  list 
of  selections  of  landa  within  the  place  limita 
daimed  by  the  Company,  on  account  of  tbe 
sixth  sectkm  of  the  road  from  Stevens^  Point 
to  Bayfield,  was  filed  in  the  local  land  oflBce 
oa  December  6,  1876;  they  included,  aoK»ng 
other  lands,  the  eleven  forties  mentioned.  A 
list  of  selections  of  land  within  the  indemnity 
limita  claimed  by  the  Company,  on  account  of 
the  same  section  of  railway,  was  filed  in  that 
ofllce  on  the  9th  and  16th  of  December,  1876; 
they  induded  the  remainder  of  the  landa  re- 
ferred to  in  the  oomplaint.  Repeated  demands 
were  made  by  the  Railroad  uompany,  from 
the  time  theae  lista  were  filed  unol  after  the 
trial  of  thto  cauae,  for  patenta  covering  the 
landa  referred  to,  but  no  patenta  were  cranted 
for  any  of  them.  A  full  statement  oi  the  ef- 
forta  to  secure  patents  to  given  in  the  testimony 
of  the  vice-president  and  general  legal  manager 
of  the  Company. 

It  appears  from  thto  statement,  the  accuracy 
of  which  to  not  questioned  in  any  particular, 
that  up  to  the  time  of  the  dedsioo  of  thto  court 
tn  Leddenwarth,  Lawrence  d  Oatwaten  R,  Oa. 
▼.  VniM  8taUt,  92  U.  S.  788  [28:  6841,  which 
was  rendered  in  April,  1876,  it  had  been  the 
pradioe  of  the  Land  Department  to  allow 
grmntees  by  the  United  States  of  land  to  aid  1^ 

tMU.S. 


the  oonstruction  of  railioadai  whoae  granta 
were  similar  in  thdr  terms  to  the  one  imder 
consideration  here,  to  take  land  from  the  in- 
demnity limita  in  lieu  of  toods  sold  or  other- 
wise disposed  of  by  the  United  States  prior  to 
the  passage  of  the  Act,  and  of  lands  to  which 
a  pre-emption  or  homestead  right  had  pre- 
viously attached;  but  that  thto  practice  was 
subsequently  changed  in  consequence  of  the 
lan^affe  of  tbe  court  in  that  case  and  its  sup- 
posed decision  that  indemnity  could  be  sllowed 
only  for  such  lands  aa  were  sold  or  reserved  or 
otherwise  dtoposed  of,  or  to  which  the  riffht  of 
preemption  or  homestead  had  attadied,  be- 
tween the  passage  of  the  Act  and  the  time  the 
line  or  route  of  the  road  was  deilnitdy  fixed. 

The  commissioner  of  the  General  Land  Ofllce, 
in  a  letter  addressed  to  the  Secretary  of  the  In- 
terior, under  data  of  November  16, 1877,  con- 
tained in  the  record,  stated  that  thto  practica 
had  existed  since  the  inauguration  of  the  rail- 
road land-grant  system,  but  that  it  would  ap- 
pear from  the  decision  in  tniestipn  that  the 
practice  was  erroneous;  that  indemnity  oould 
only  be  allowed  for  lands  sold  or  dtopoaad  of 
after  the  passage  of  the  Qranting  Act,  and  ap- 
plying that  rule  to  the  grant  under  conaideratioo 
the  Company  had  recdved  patenta  for  41,820.09 
acrea  in  exceas  of  the  indemnity  authorised. 
Tbe  Secretary  of  the  Interior,  in  answer  to  thto 
letter,  under  date  of  December  26,  1877,  re- 
ferred to  the  dedaion  of  the  suprenae  court, 
and  bdd  in  pursuance  of  tl  that  lands  add  or 
disposed  of  by  the  United  States  prior  to  the 
passace  of  the  Act  granting  lands  to  the  State 
of  Wtoconsin  were  excepted  from  the  operatioQ 
of  the  grant,  and  that  indemnity  ooula  not  be 
obtained  for  the  lands  thua  loat— citing  from 
tbe  opinion  of  the  oourt  to  ahow  that  such  waa 
ita  decision.  The  Secretary  conduded  by  stat- 
ing that  in  accordance  with  that  rule  the  Com- 
pany had  already  received  41,820.09  acrea  in 
exceas  of  what  it  was  entitled  to,  and  instructed 
the  oonmiiMioner  to  call  upon  the  Comnanv 
to  relinquish  its  daim  to  that  quantity  of  lana, 
in  order  that  it  might  be  restored  to  the  public 
domain.  Repeated  efforta  were  afterwards 
made  by  tbe  ageota  of  the  Company  to  induce 
the  Semtary  of  the  Interior  to  change  bto 
views  upon  that  pdnt,  but  without  succeas. 
Accordingly  no  seloctions  of  indemnity  tonds 
for  lands  lost  from  the  grant  within  the  place 
limits  along  the  line  of  the  constructed  road 
known  aa  section  six  were  ever  approved  by 
him,  and  no  patenta  of  the  United  Statea  were 
isroed  for  such  landa,  or  for  any  lands  within 
the  place  limita  along  that  section,  until  after 
thto  suit  was  commenced. 

Having  failed  to  aecore  any  patent  from  the 
United  Statea  the  plaintiif  made  u>pUcation  in 
February,  1884,  to  the  State  of  Wiaoonsfai  for 
a  patent,  and.  on  the  25th  of  that  month,  a  pat- 
ent by  the  State  was  issued  to  it  embrsHog 
the  lands  mentioned  in  the  oomptoint.  When 
application  was  thua  made  to  the  oflldato  of 
the  State,  a  careful  examination  was  had  by 
them  of  the  adeetiona  in  order  to  determine 
whether  any  of  the  parceto  were  swamp  landa. 

There  waa  no  oootroversv  coocernlnff  the 
factaof  the  case,  and  the  trial  oourt  founofsub- 
stanttolly  aa  foUowa: 

1.  That  the  tonda  described  in  the  complaint 
<«ere  all  wild,  uitoccupied  and  imimproved 
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and  sitaated  in  the  Towd  of  Worcester  in  the 
County  of  Price,  and  were  a  portion  of  the 
lands  granted  to  the  State  by  the  third  section 
of  the  Act  of  Congrefis  of  May  5, 1864,  for  the 
purpose  of  constructing  what  is  now  the  phun- 
tiff's  railroad. 

2.  That  11  forties  of  the  land  described  were 
situated  within  the  ten-mile  limits  of  said  ^rnuit, 
and  aU  the  rest  within  the  indemnity  limits, 
and  all  in  odd-numbered  sections. 

8.  That  all  of  said  lands  were  assessed  in 
that  town  in  1888  and  put  on  the  tax-roll,  and 
the  amount  of  tax  carried  out  against  each  re- 
spectiye  piece,  but  were  not  assessed  to  the 
plaintiff  by  name,  or  to  anyone  else,  or  to  "un- 
known owners/'  and  that  none  of  the  real  estate 
included  in  the  assessment-roll  for  that  year 
was  assessed  to  the  owners  thereof;  that  a  war- 
rant was  attached  to  said  tax-roll,  and  the  roll 
with  said  wairant  attached  placed  in  the  hands 
of  the  town  treasurer  for  oolleclion;  that  the 
taxes  were  unpaid  thereon,  and  the  town  treas- 
urer returned  the  same  to  the  county  treasurer 
as  delinquent. 

4.  That  on  the  25th  of  February,  1884,  the 
plaintiff  received  a  patent  from  the  State  for 
all  said  lands,  and  thereby  acquired  the  abso- 
lute title  in  fee  to  the  same;  that  until  then  the 
plaintiff  could  get  no  title  to  the  lands  and  luid 
no  right  to  sell  or  convey  the  same;  that  until 
they  were  secregated  and  identified  and  the 
grant  applied  thereto,  the  grant  was  "a 
float" 

5.  That  the  plaintiff's  right  to  the  lands  was 
in  dispute  between  the  State  and  the  United 
States;  that  said  lands  and  others  were  with- 
held from  the  State  and  the  plaintiff  by  the 
Secretary  of  the  Interior,  and  thereby  the  issue 
of  patents  therefor  by  the  United  States  was 
delayed;  that  the  plaintiff  did  not  In  any  man- 
ner cause  the  delay,  but,  on  the  contrary,  was 
diligent  and  persistent  in  its  efforts  to  procure 
the  patents:  that  the  delay  in  their  issue  was 
caused  entirely  by  the  government  of  the  Unit- 
ed States  and  the  General  Land  OflSce,  against 
the  protest  of  both  the  plaintiff  and  the  State, 
and  in  spite  of  continued  and  unintermitt^ 
efforts  made  by  both  to  obtain  their  issue  by  the 
Interior  Department. 

6.  That  the  lands  described  had  at  the  time 
the  taxes  were  levied  and  assessed  thereon  in 
1888  been  selected  as  lands  to  which  said  land 
grant  applied,  but  said  selections  had  not  been 
approved  by  the  Secretary  of  the  Interior  and 
had  not  been  certified  to  the  State,  or  in  any 
manner  identified  as  lands  for  which  the  plain- 
tiff would  eventually  receive  patents,  but,  on 
the  contrary,  the  Secretary  of  the  Interior  re- 
fused to  recognize  the  right  of  the  State  to  the 
lands  or  to  approve  the  selections  made. 

As  conclusions  of  law  the  court  found,  in 
effect: 

1.  That  it  was  not  the  intent  and  meaning 
of  the  Act  of  Congress  that  said  lands  should 
be  subject  to  taxation  until  they  had  been 
earned  bv  the  plaintifT  and  patented  by  the 
United  States;  that  while  they  had  been  in 
truth  earned  by  the  plaintiff  before  they  were 
assessed  for  taxation,  yet  the  plaintiff's  ripht 
to  the  same  and  to  patents  therefor  had  been  ' 
denied  by  the  Secretary  of  the  Interior;  that ' 
the  plaintiff  could  not  exercise  control  over ' 
them  until  it  should  be  determined  whether  it  I 
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was  entitled  to  receive  patents  for  them  at  part 
of  the  lands  granted. 

2.  That  the  hinds  were  "a  floaf  as  long  at 
the  plaintiff's  right  thereto  was  not  admitted 
and  recognized  by  the  Secretary  of  the  Interior, 
but  denied  and  disputed  by  him  and  patents 
therefor  withheld  by  him  a^inst  the  will  and 
request  of  the  plaintiff,  and  hence  during  such 
time  the  lands  were  not  subject  to  taxation  by 
the  State. 

8.  That  said  lands  were  not  subject  to  taxa- 
tion in  1888,  and  that  the  taxes  levied  and  as- 
sessed thereon  for  that  year  were  illegal  and 
void  for  the  reason  that  said  lands  were  then 
exempt  from  taxation. 

4.  That  said  tax  was  a  doud  upon  the  plain- 
tiff's title  to  said  lands,  and  it  was  therefore 
entitled  to  the  relief  prayed  for  in  the  com- 
plaint. 

Upon  these  findings  judgment  in  favor  of 
the  plaintiff  f  crpetually  restrainintrtbe  defend- 
ants from  collecting  said  taxes  was  entered. 
The  defendants  appealed  to  the  Supreme  Court 
of  the  State,  by  which  the  judgment  below 
was  reversed,  and  the  cause  remanded  to  the 
circuit  court  with  directions  to  dismiss  the 
complaint.  To  review  this  latter  judgment  the 
cause  is  brought  to  this  court  on  writ  of  error. 

Magrs,  Bchoin  H.  Abbot,  Loiiia  D.  Braii- 
deia  and  Jeremiah  8iiiith»  for  plaintiff  in 
error: 

A  State  has  no  power  to  tax  the  property  of 
the  United  States  within  its  borders. 

Van  BrockUn  v.  Tenne99ee,  117  U.  8. 161  (90: 
845). 

All  of  the  public  domain  within  the  State 
remains  exempt  from  taxation,  except  so  f ar  aa 
the  United  States  has  voluntarily  parted  with 
its  title  to  the  same,  which  actoi  sn^gation  is 
ordinarily  evidenced  by  the  issue  oia  patent 

McQom  V.  Scaler,  78  U.  8.  0  Wall  28  (10: 
545). 

The  only  exception  to  this  proposition  is 
found  in  the  rule  that  where  the  United  Statet 
has  by  contract  or  statute  undertaken  to  irrant 
away  its  interest  in  any  part  of  the  public  do- 
main, and  the  land  has  been  identified,  all  acta 
have  been  done  to  entitle  the  grantee  to  a  con- 
veyance, and'  his  right  thereto  has  been  recoff • 
nized  by  the  United  States,  so  that  be  is  at  lib- 
erty to  enter  upon  the  full  enjoyment  thereof, 
then  the  mere  fact  that  there  has  been  delay  in 
the  issue  of  a  patent  will  not  prevent  the  land 
from  becoming  taxable  aa  property  of  the 
grantee. 

CarroU  v.  Safard^  44  U.  8.  8  How.  441,  480 
(11: 671,  680);  Withenpoony,  Duncan, 71  U.  8. 
4  Wall.  210,  218.  219  a8:880,  848);  AMnm  v. 
Hammond,  8  McLean,  107;  Carroll  v.  Peny,  4 
McLean,  25,  27;  Coleman  ▼.  PeshUgo  Lumber 
Co.  80  Fed.  Rep.  817;  WaUace  v.  Seymour.  7 
Ohio,  156;  Qwvnne  v.  Nimcanger,  16  Ohio,  867; 
8,  C.  20  Ohio,  556;  MaWtmoi  v.  SeHor,  24  Ohio 
St  489:  Stockdaley,  WdfsUr  County,  12  Iowa, 
586;  Iowa  Home$tead  Co,  v.  Webster  Oountv,  21 
Iowa,  221;  Dubuque  d  P.  R,  Co.  v.  Web$Ur 
County,  21  Iowa,  285;  Chicago,  B,d  O.R.  0». 
V.  Ebldftrorth,  47  Iowa,  20;  LdM  ILL,  Go,  r. 
FiUhpatrick,  52  Iowa,  244;  Vinton  v.  Cerra 
Oordo  County,  72  Iowa,  155;  People  v.  Shearer, 
80Cal.  645;  Donotan  v.  Kloke,  6  Neb.  124. 

Unless  the  land  be  identified  and  thus 
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eted  from  the  mtm  of  public  land,  it  will  not 
tazAble,  although  the  other  coDditioDS  to  the 
netting  of  the  right  to  It  have  been  performed. 

Siattx  City  dtSt^P.B.  Co.  y,  Chicago,  M.  d 
J9L  P.  B.  Co,  117  U.  8.  406,  408  (29:998.  929); 
St.  Paul  d8.C.RCo.Y,  Wimma  d  St.  P.  B. 
Oo,  112  U.  8.  720(28: 872);  Barney  y.  Winona  d 
Bt.  P.  B,  Co.  117  U.  8.  228,  282  (29:858,  860); 
CodarBapidt  d  if.  B.  Co.  y.  Woodbury  County, 
1B9  Iowa,  247;  Cedar  Bapidi  d  M.  B.  Co.  t. 
VarroU  County,  41  Iowa.  108. 

Uoleei  ererj  act  made  a  oonditioD  to  the 
perfect  right  to  the  land  haa  beeo  performed, 
vie  land  will  not  be  taxable,  although  the 
mm  tee  have  the  full  enjoyment  of  it.  and  the 
•celay  in  the  performance  of  the  condition  be 
•ttributable  to  him. 

Kansoi  P.  B.  Co.  ▼.  Pr€$eott,  88  U.  8.  16 
Wall.  608  (21:878):  Union  P.  B.  Co.  ▼.  Me- 
Shane,  89  U.  8.  22  Wall.  444  (22: 747):  North- 
ern Pne.  B.  Co.  ▼.  TraiU  County,  115  U.  8.  COO 
<29: 477);  HunnevMY.  Cam  County.  89  U.  8.  22 
Wall.  464  (22: 752);  Central  Colo.  Imp.  Co.  t. 
PuMo  County,  96  U.  8.  250  (24: 495);  Lambom 
T.  Diekineon  County,  97  U.  8.  181  (24:920); 
Union  P.  B.  Co.  ▼.  liodge  County,  98  U,  8, 541 
<S5: 196);  PiupU  ▼.  Shearer,  flOCnl  645;  Central 
P.  B.  Co.  V.  Eou>ard,  51  Cal.  229;  Una  v. 
Culp,  14  Kan.  412;  WhiU  ▼.  Burlington  d  M. 
R  B.  Co.  6  Neb.  898;  EUing  t  Thexton,  7 
Bont.  880;  ¥umer  y.  MeBne,  88  Minn.  409. 

Unlesa  the  claimant's  ri^ht  to  the  Iao<^  haa 
remained  undisputed  and  ue  beneficial  enjuj 
inent  was  undisturbed  by  the  United  States, 
the  land  was  not  taxable,  although  it  be  sub- 
•equently  established  that  the  full  right  in  the 
claimant  to  the  legal  conveyance  of  the  land 
by  the  government  at  all  times  existed. 

Diekermmy.  Yetmr,  58  Iowa.  681;  Doe  v. 
lo%Da  B.  Land  Co.  54  Iowa,  657;  Orant  v.  lowi 
B.  Land  Co.  54  Iowa,  678;  Jotoa  B.  Land  Co. 
▼.  FUehpatriek,  62  Iowa,  244;  Central  P.  B,  Co. 
T.  Howard.  52  Cal.  297. 

The  plaintiffs  had  such  an  Interest  fn  the 
land  as  to  Justify  them  in  applying  to  a  court 
of  equity  topreveut  a  sale  for  taxes. 

Pike  Y.  WameU,  94  U.  a  711.  715  (24:807, 
810). 

The  tax  proceedings  not  being  void  upon 
their  face,  the  facts  present  a  proper  case  for 
the  application  of  the  doctrine  of  removal  of 
douas  upon  title. 

Union  P.  B.  Co.  v.  Cheyenne,  118  U.  8. 516, 
625,  587(28: 1098, 1100,  1101);  Kanmti  P.  B.  Co. 
Y.  Prtoeott,  88  U.  8.  16  Wall  608  (21:878);  Un- 
ion P.  B.  Co.  V.  MeShane,  89  U.  a  82  Wall 
444,  448  (22:  747.  751);  Northern  P.  B.  Co.  y. 
TraiU  County,  115  U.  8.  600  (29:477). 

The  Indemnity  lands  were  exempt  from  tax- 
ation because  their  selection  waa  not  approved 
by  the  Secretary  of  the  Interior. 

Sioux  City  d  at.  P.  B  Co.  y.  Chicago,  M.  d 
BL  P.  B.  Co.  117  U.  8.  406,  408  (29:929);  St. 
Paul  B.  Co.  V.  Winona  B.  Co.  112  U.  fl.  720 
<88:872);  Barney  y.  Winona  d  St.  P.  B.  Co.  117 
U.  a  828,  282  (29: 858,  860);  Cedar  Bnpide  d 
M.  B.  Co.  V.  Woodbury  County,  29  Iowa,  247; 
Cedar  Bapidi  B.  Co.  v.  CarroU  County,  41 
Iowa,  158;  BotiUer  v.  Dominguee,  180  U.  8. 288 
<B9:926);  PinkerUm  ▼.  I^edoux,  129  U.  8.  846 
(18:  706);  Bouldin  ▼.  Phetpe,  80  Fed.  Rep. 
647. 

The  court  cannot  dispense  with  the  prerequi- 
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site  of  approval  by  declaring  the  mfusal  arbi- 

KihBmrg  y.  U.  8.  Wt  V.  8.  868  (24:1106); 
WoreUjf  Y.  Wood^  6T.  R.  710;  SeottY.  Liverpool 
Carp.  8DeO.  A  J. 2M;  Johnson  Y.Phmnixlne. 
Co.  112  Mass.  49;  Sweeney  v.  U.  S.  109  U.  8. 
618  (87: 1058);  Martineburg  d  P.  B.  Co.  y. 
March,  114  U.  8.  549  (29:255);  Baldwin  v. 
Starke,  107  U.  8.  468  (27:52<0;  Oainee  v. 
Thompeon,  74  U.  8.  7  Wall  847  (19: 62);  Secre- 
tary V.  MeOarrahan,  76  U.  S.  9  Wall.  296. 815 
(]9:.')79,584):  LitchMdY.  BegieUr,  76  U.  8.  9 
WaU.  575. 577  (19:  &1, 6^;  U.  3.  v.  Jonee.  181 
\}.S.im'.W)',Bagndly.Broderiek,^T}.^.  18 
Pet.  486,  448  (10:285.  241);  Leeeieur  v.  Price,  58 
U.  8.  12  How.  59,  74  (18: 898,  899);  Beetor  v. 
A$!iU^,  78U.  8.  6  Wall.  142,151  (18:788,  785); 
Mackay  v.  Baeton,  86  U.  a  19  Wall  619,  684 
(22:211.  215);  £/i^i^prtVi^  Oisas.  98  U.  8.696, 
718  (28:690,  696). 

Neither  lieu  lands  nor  place  lands  were  tax- 
able because  plaintiflTs  claim  *" .  them  was  dis- 
puted and  the  enjoyment  o^  Jiero  denied  to  it 
by  the  United  States. 

Carndl  v.  Safford,  44  U.  8.  8  How.  441  (11: 
071);  Witherspoon  v.  Duncan,  71  U.  8.  4  Wall. 
210  (18:889);  Doey.  Iowa  B.  Land  Co.  hiloYin, 
657;  CrantY.  Iowa  B.  Land  Co.  54  Iowa,  678; 
Iowa  B.  Land  Co.  v.  FiUhpatrick,  52  Iowa, 
244;  Central  P.RCoy.  Howard,  52  Cal  227; 
Smith  V.  Swing,  28  Fed.  Rep.  741. 

Meaen.  Willis  Hand,  M.  Barrx  uid  J. 
O.  SpooiMF,  for  defendants  In  error: 

The  Act  of  CoDgreas  was  a  mnt  inpreseenti, 
passing  the  equitable  title  to  auibe  lands  wit  bin 
the  granted  Umita  immediately  to  the  State  of 
Wisconsin.  The  legal  title  remained  in  the 
United  States,  to  be  convqred  by  patent  to  the 
beneficiary  of  the  grant  whenever  the  terms  of 
the  Granting  Acta  should  be  fully  complied 
with. 

Rutherford  y.  Greene,  15  U.  8. 9  Wheat  196 
4: 218);  St.  Joeeph  d  D.  C.  R  Co.  y.  Baldwin, 
03  U.  S.  426  (26:578);  Swann  v.  Lindtey,  70 
Ala.  507;  Wood  v.  Burlington  d  M.  R  R  Co. 
104  U.  8. 829  (26:772);  TarboredcY.  BurUngton 
dM.B.R  Co.  2  McCrary.  407;  Orinndl  v. 
Chicago,  R  L  d  P.  R  Cb.  108  U.  8.  789  (96: 
456). 

In  the  following  caaea  ibis  court  also  bolda 
the  grant  to  be  ^  prmeenti  as  to  lands  In  the 
granted  limits. 

KaneaeP.  R  Co.  v.  Atchieon,  T.  d  S,  F.  R 
Co.  112  U.  a  414  (28:794);  St.  Paul  d  S.  C. 
B.Co.  Y.Winona  d  St.  P.  &  Gb.  112  U.  8. 720 
(28: 872);  Siouz City  dSLP.RCo.y.  Chicago, 
M.  dSt.PR  Co.  117  U.  8.  406  (29: 928). 

As  to  lands  within  the  granted  limits  an  in- 
terest  passed  by  virtue  of  the  Act. 

St.  Joof^dD.  O.RO0.Y.  Baldwin,  108  U. 
8.  426  (26:578). 

After  the  United  States  have  parted  with  the 
title  to  lands  the  courts  wiU  determine  who  baa 
the  true  title. 

Market  v.  Friebie,  101  U.  8.  478  (25:800); 
Johneon  v.  Toweley.  80  U.  8. 18  Wall.  72  (90: 
485);  Sho]^  V.  Cowan,  91  U.  8.  880  (28:42^; 
Moorey.  BMine,  96  U.  8.  580  (24: MB);  Oainee 
V.  Thompeon.  74  U.  a  7  WalL  847  (19: 68): 
LitchfiM  y.  Begieter,  76  U.  a  9  Wall.  575  (19: 

The  absolute  ri^ht  hi  the  plaintUT  to  the 
lands  as  against  uie  government  waa  and  If 


5 


&0e-514 


BUFBEMB  COUBT  OF  TUB  UHITBD  STATKS. 


OoT.  T&R^I* 


property;  the  equitable  title  was  folly  vested. 

CarroU  v.  8a ford,  44  TJ.  8.  8  How.  441  (11: 
671);  KaruoM  P.  R.  Co.  ▼.  Preseott,  88  U.  S.  16 
WalL  608  (21:878);  Onion  P.  E.  Co.  t.  Me- 
Shane,  89  U.  S.  22  WaU.  444  (22: 747). 

A  State  may  be  estopped,  either  by  its  actioD 
or  failure  to  act 

8taU  ▼.  MiUc,  11  Fed.  Bep.  889;  Cahn  v. 
Bama,  5  Fed.  Rep.  826;  Ckm.  t.  Andre,  8 
Pick.  224;  Com.  v.  P^epecut,  10  Mass.  155; 
People  y.  Society  for  Propagation  of  Chnei,  2 
Paine,  546;  State  v.  Bailey,  19  Ind.  452;  People 
T.  Maynard,  15  Mich.  468. 

The  title  related  back  to  the  date  of  the  nant. 

U.  S.  ▼.  Arredondo,  81  U.  8.  6  Pet.  ^1 J8: 
64*^;  Winona  SSLP.B.Ch.y,  Barney,  118  tJ. 
a  618  (28:1109);  8L  Jc^  AD,  O.k  Oo.  ▼. 
Baldwin,  108  U.  8.  426  ^:578);  ifa«mn\  K, 
ST.  ROo,  T.  iTansM  P.  iSL  a>.  97 U.  8. 491 
(24: 1096);  Sehulenberg  t.  JJarrtman,  88  U.  8. 
21  WaU.  44  (22:561);  Wood  t.  Burlington  d 
M.R.B.CO.  104  0.  8.  829  (26:772);  Tof^foreek 
T.  Burlington  4bM.  B,  B,Co.2  McCrary,  407; 
Wheeler  t.  Merriman,  80  MIdd.  872;  8  Wash. 
Real  Prop.  8d  ed.  180,  and  cases  cited,  note  4; 
QrinneU  t.  Chicago,  R  1.  d  P.  R  Co,  108  U. 
8.  789  (26:456);  G&ftm  T.  Chouieau.eOV.  8. 18 
Wall  92  (20: 584);  XamfM  v.  BraiU.  51  U.  8. 
10  How.  84898: 449);  5  Cruise,  Real  Prop.  510, 
511. 

The  taxing  power  of  %  8tata  If  one  of  its  at- 
tributes of  sovereiffnty. 

ITathan  y.  Louuiana,  49  U.  8.  8  How.  78 
(12:998):  Wieeonein  Cent.  R  Co.  t.  Taulor 
County,  52  Wis.  87;  Providence  Bank  t.  Bell- 
ing$,  29  U.  8.4  P^  514  (7:989);  Charlee  River 
BridgeY.  Warren  Bridge,  86  U.  8.  11  P^t  420 
(9:  iny,  CarroU  ▼.  Perry,  4  McLean,  25. 

Erery  species  of  title  to  and  interest  in  prop- 
erty, whether  inchoate  or  complete,  when  vest- 
ed in  an  indiyiduai,  is  taxable,  unless  expressly 
exempted. 

ForbeiY.  Oraeey,  94  U.  8.  762  (24:818);  Ae- 
trom  T.  Biitmmona,  8  McLean,  10^7;  Carroll  y. 
Perry,  4  McLean,  25;  Union  P.  R.  Co.  ▼.  Mc- 
Shane,  89  U.  8.  22  WaU.  444  (22:747);  Witlter- 
epoonY.  Duncan,  71  U.  8. 4  Wall.  210(18:889); 
keOoouY.  Sealee,  77U.  8. 9  WaU.  28  (19: 545); 
Led  Y.  Thompeon,  45  U.  8.  4  How.  19  (11:857); 
1  Desty,  Taxation,  818,  840.  842;  Wfiitney  y. 
Oundermm,  81  Wis.  859-878;  Stoekdale  y. 
Webeter  County  Treae.  12  Iowa,  586;  Stryker  y. 
PM  County,  &  Iowa,  181;  Litchfield  y.  BamiU 
ton  County,  40  Iowa,  66;  Iowa  Homeetead  Co.  y, 
Webeter  County.  21  Iowa.  221;  Bale  d  N.Q.db 
B.  Min.  Co,  Y.  Storey  County,  1  Nev.  104;  2^»ple 
T.  Taylor.  1  Ker.  V^;  State  y.  Real  Del  Monte 
G.  dS.  Min.  Co.  1  Nev.  528;  8taU  y.  Moore, 
12  CaL  56;  Paople  y  Shearer,  80  Cal.  645;  Pbo- 
pie  Y.  FHibie.  81  Cal.  146;  Pi^Y.  mack  Dia- 
mond Coal  if.  Co.  87  Cal.  54;  Puget  Sound 
Agricultural  Co.  y.  Pierce  County,  1  Wash. 
Ter.  159;  BdUngerY.  WhiU,^  Neb.  899;  Iowa  R 
Land  Co.y.  FitOpatnck,  52  Iowa,  244;  Wheeler 
Y.  Merriman,  80  Minn.  872;  MieeouH  River,  Ft. 
S  dG.RCo.Y.  Morrie,  18  Kan.  802;  Prmeott 
Y,  Beebe,  17  Kan.  820;  Roee  y.  Outagamie 
County,  12  Wis.  29;  Cooley,  Taxation,  2d.  ed. 
88,  and  iM^  I. 

Mr.  JuoUce  Fl«ld  deUyered  the  opinion  of 
theoourt: 

It  is  f  amlUar  law  that  a  8tate  has  no  vammr 
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to  tax  the  property  of  the  United  States  wilhiu 
its  Umits.  This  exemption  of  their  property 
from  state  taxation— and  by  state  taxation  wo 
mean  any  taxation  by  authority  of  the  State, 
whether  it  be  strictly  for  state  purposes  or  for 
mere  local  and  special  objects— is  founded  upoo 
that  principle  which  inheres  in  every  invleprad- 
ent  government,  that  it  must  be  me  from  any 
such  interference  of  another  government  vm 
may  tend  U>  destroy  its  powers  or  Impair  their 
efficiency.  If  the  property  of  the  United  States 
could  be  subjected  to  taxation  by  the  State,  the 
object  and  extent  of  the  taxation  would  be  sub- 
ject to  the  State's  discretion.  It  might  extend 
to  buildings  and  other  property  essential  to  the- 
discharge  of  the  ordinary  bunness  of  the  na- 
tional government,  and  m  the  enforcement  of 
the  tax  those  buildings  might  be  taken  from 
the  possession  and  use  of  the  United  States. 
The  Constitution  vests  in  Congress  the  power 
"to  dispose  of  and  make  aU  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belon^^ng  to  the  United  States."  And 
this  impUes  an  exdusion  of  aU  other  authority- 
over  the  property  which  could  interfere  witb 
this  right  or  obs&uct  Its  exercise.  Van  Brock' 
lin  V.  Tennmee,  117  U.  B.  151,  IQB  [29:  845» 
8511. 

This  doptrine  of  exemption  from  taxation  of 
the  property  of  the  United  States,  so  far  at 
lands  are  concerned,  lain  express  terms  affirmed 
in  the  Constitution  of  Wisconsin,  which  ordains 
that  the  State  "shaU  never  interfere  with  thm 
primarydisposition  of  the  soU  within  the  same 
Dv  the  United  States,  nor  with  any  r^olationt 
Ck>ngress  may  find  necessary  for  securing  the 
titleln  such  soil  to  bona  fide  porchaaers  were 
of,  and  no  tax  shall  be  Imposed  on  land  the 
property  of  the  United  Statea.**  (ConstitutloD 
of  1848,  art  n.  sec.  2.) 

It  follows  that  all  the  public  domain  of  tbt 
United  States  within  the  State  of  Wisconsin 
was  in  1888  exempt  from  state  taxation.  Us- 
uaUy  the  possession  of  the  legal  title  bv  the 
government  determines  both  the  fact  and  the 
right  of  ownership.  There  is,  however,  an  ex* 
ception  to  this  doctrine  with  respect  to  the  pub- 
lic domain,  which  is  as  well  settled  as  the  doc- 
trine itself,  and  that  is  that,  where  Ck>ngrest 
has  prescribed  the  conditions  upon  which  por> 
tions  of  that  domain  may  be  slienated,  and  pro- 
vided that  upon  the  performance  of  the  condi- 
tions •  patent  of  the  United  States  shall  issue 
to  the  donee  or  purchaser,  and  aU  such  condi- 
tions are  compUed  with,  the  land  alienated  be- 
ing distinctly  defined,  il  only  remaining  for  the 
government  to  issue  its  patent,  and  until  such 
usue  holding  the  legal  title  in  tmst  for  him, 
who  in  the  meantime  is  not  excluded  from  the 
use  of  the  property— in  other  words,  when  the 
government  has  ceased  to  hold  any  such  right 
or  interest  in  the  property  as  to  justify  It  to 
withholding  a  patent  from  the  donee  or  piir> 
chaser,  ana  It  does  not  exclude  him  from  the 
use  of  the  property— then  the  donee  or  por* 
chaser  wiU  be  treated  as  the  beneficial  owner  of 
the  land,  and  the  same  be  held  subject  to  taxa- 
tion as  ills  proper^.  This  exception  to  tbt 
general  doctrine  is  rounded  upon  the  principle 
that  he  who  has  the  right  to  prc^wrty  and 
is  not  excluded  from  Its  enjoyment,  shall  noe 
be  permitted  to  use  the  legal  tifie  of  ue  govero> 
ment  to  avoid  his  just  mat  of  state  taxation. 
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Tliui.  in  Oarrott  ▼.  Sinford,  4417.  a  8  How. 
441,  460  [11:  671,  6801  the  oomplafauml  had 
OBtered  oeruin  laodt  Deloniriiig  to  the  United 
8tftt«s  in  the  local  land  omce.  paid  for  tbem 
the  required  prioe^  and  received  from  the  office 
n  land  certifloate.  Patents  were  inoed  for 
them,  but  before  their  iaioe,  the  lands  were 
aaaeaied  for  taxation  and  ioid  for  the  taxes. 
The  question  whether  ther  were  subject  to  tax- 

rsOd]  atlon  l>x  ^^  S^*^  ^^^^  ^^^  ^^  ^^  before 
the  patents  were  issued  was  answered  in  the  af- 
Urmatife.  Said  the  court:  "When  the  land 
.  was  purchased  and  paid  for,  it  was  no  longer 
•  the  property  of  the  United  States,  but  of  the 
!  purchaser.  He  hM  for  it  a  flnsl  certiflcat^ 
which  could  no  more  be  canceled  by  the  United 
States  than  a  patent;"  and  anin:  "It  is  said 
the  fee  is  not  in  the  purchaser,  but  in  the  United 
States,  until  the  patent  shall  be  issued.  This 
is  so,  technically,  at  law,  but  not  in  equity. 
The  land  in  the  hands  of  the  purchaser  is  real 
estate,  descends  to  his  heirs,  and  doss  not  go  to 
his  executors  or  administrators;^  and  again: 
"Lands  which  hare  been  sold  by  the  United 
States  can  in  no  sense  be  called  the  property  of 
the  United  States.  They  are  no  more  tne  prop> 
er^  of  the  United  States  than  lands  pateotea. 
So  far  as  the  rights  of  the  purchaser  are  con- 
sidered, they  are  protected  undet  the  patent- 
oertiflcate  as  fully  as  under  the  patent.  Sup- 
pose the  officers  of  the  government  had  sold  a 
tract  of  land,  reoelTed  the  purchase  mon^y,  and 
Issued  a  patent-certiflcate:  can  it  be  contended 
that  they  could  sell  it  again,  and  convey  a  good 
title?  They  could  no  more  do  this  than  they 
could  sell  land  a  second  time  which  had  been 
previously  patented.  When  sold,  the  govern- 
ment, until  the  patent  shall  issue,  holds  the 
mere  legal  title  for  the  land  in  trust  for  the 
purchaser;  and  any  second  purchaser  would 
take  the  land  charged  with  the  trust" 

In  Withenpoon  v.  Duncan,  71  U.  S.  4  Wall 
210,  818  riae  880,  848],  a  similar  question  arose 
and  was  In  like  manner  auswered.  Said  the 
court:  "  In  no  just  sense  can  lands  be  said  to 
be  public  landi  after  they  have  been  entered  at 
the  land  office  and  a  certificate  of  entry  ob- 
tained. If  publto  lands  before  the  entry,  after 
it  they  are  private  property.  If  subject  to  sale, 
the  government  has  no  power  to  revoke  the 
entry  and  withhold  the  patent  A  second  sale, 
if  the  first  wss  authorized  by  law,  confers  no 
ri^t  on  the  buyer,  and  is  a  void  act;**  and 
anin:  "The  contract  of  purchase  is  complete 
wnen  the  certificate  of  entry  Is  executed  and 
delivered,  and  thereafter  the  land  ceases  to  be 
a  part  of  the  public  domain.  The  government 
^^^  agrees  to  make  proper  conveyance  as  soon  ss 
PMUj  H  can,  and  in  the  mean  time  holds  the  naked 
legal  fee  in  trust  for  the  purchaser,  who  has 
the  equitable  title."  See  sJso  Kanmu  P.  BaO- 
maiOo.  V.  Prmeatt,  88  U.  S.  16  WaU.  606,  608 
~  U  878,  874J;  Union  R  BaUwuf  Oo.  t.  Mc- 
.89  U.  8. 88  Wall.  444,  461  [i&:  747,  761]. 
In  the  light  of  these  decisions,  it  will  be  nec- 
essary, in  order  to  determine  Uie  liability  of 
cbeproperty  held  by  the  plaintiff  to  taxation  In 
1888,  to  consider  thte  nature  and  extent  of  its 
Interest  in  the  property  at  that  time  acquired 
under  the  grant  of  Congress  of  Mav,  1864,  and 
by  its  subsequent  coostrucdon  of  tne  road. 

Numerous  grants  of  land  were  made  by  Oon- 
grsss  between  1860  and  1880  to  akl  hi  the  con- 
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struction  of  railroads;  some  directly  to  incor^ 
porated  companies,  others  to  different  Ststes, 
the  lands  to  be  by  them  transferred  to  oompa- 
nies  by  whom  the  construction  of  the  roada 
might  be  undertaken.  The  different  Acts  mak- 
ing these  grants  were  dmilar  in  their  general 
S revisions,  and  so  many  of  t  ^m  have  been,  at 
ifferent  times,  before  this  court  for  considera- 
tion, that  little  can  be  said  of  their  purport  and 
meaning,  the  title  they  transfer,  and  the  condi- 
tions upon  which  the  lands  could  be  used  and 
disposed  of,  which  has  not  already  and  repeat* 
edly  been  said  In  its  decisions.    Each  grant 

gave  a  specified  Quantity  of  lands,  designated 
y  sections  along  tne  route  of  the  proposed  road, 
with  the  exception  of  such  ss  might,  when  the 
line  of  the  road  should  be  definitely  fixed,  hava 
been  disposed  of  or  reserved  by  the  government, 
or  to  which  a  pre-emption  or  homestead  right 
might  then  have  attached.  For  these  excepted 
sections,  which  otherwise  would  have  been 
taken  from  those  designated  along  the  line  of 
the  road,  other  Isnds  b^ood  those  sections 
within  a  specified  distance  were  allowed  to  be 
selected.  The  title  conferred  was  a  present 
one,  so  as  to  insure  the  donation  for  the  coo- 
struction  of  the  road  proposed  against  any 
revocation  by  Congress,  except  for  nonperfor- 
mance of  the  work  withfai  the  period  designated, 
accompanied,  however,  with  such  restnctions 
upon  tne  use  and  disposal  of  the  lands  as  to 
prevent  their  diversion  from  the  purposes  of 
the  grant  It  was  the  practice  of  tM  Land  Do* 
partment,  as  shown  by  the  evidence  in  this  recy 
ord,  up  to  the  decision  of  Zeocimio^rM,  Xots- 
rtnee  A  OalveHon  Railroad  Oo,  v.  UnUtd  Statm^ 
in  Aprfl,  1876,  98  U.  S.  788  [88:  684],  to  aOow 
defioendes  m  the  quantity  of  land  intended  to 
be  granted,  arising  frmn  sales  or  other  disposi*  .kaoi 
tlon  made  before  die  date  of  the  grant,  as  well  loOSj 
as  those  made  subsequently,  and  those  arising 
from  the  attachment  of  pre-emption  or  home- 
stead rights,  to  be  suppned  from  Isnds  lying 
bijond  the  original  sections,  within  what  were 
termed  the  indemnity  limita.  This  practice  was 
held.  In  Winona  d  8t,  FeUr  R,  Oo.  v.  fisr- 
iMy,  to  have  been  correct  (118  U.  S.  618, 685 
p»:  1100, 1111]).  As  the  court  there  said,  "the 
policy  of  the  government  was  to  keep  the  pub> 
uc  lands  open  at  all  times  to  sale  and  pre-emp> 
tlon,  and  tnus  encourage  the  settlement  of  the 
country,  and,  at  the  same  time,  to  advance 
such  settlement  by  liberal  donations  to  aid  in 
the  oonstructlon  of  railwava.  The  Ads  of 
Congress,  In  effect  said:  '  we  give  to  the  State 
certain  binds  to  aid  in  the  constnictlon  of  rail- 
wajrs,  lying  along  their  respective  routes,  pro* 
vided  they  are  not  already  disposed  of,  or  the 
rights  of  setUers  under  the  laws  of  the  United 
Sutes  have  not  already  attached  to  them  or 
they  may  not  he  disposed  of  or  such  rights, 
may  not  have  attached  when  the  routes  ars 
finally  determined.  If  at  that  time  It  be  found 
that  of  the  lands  designated  any  have  been  dis- 
posed of,  or  rl^^ts  of  settlers  have  attached  to 
them,  other  equivalent  lands  may  be  selected 
In  their  place,  within  certain  prescribed  limits.' 
The  encouragement  to  settlement  by  aid  for  tha 
oonsmiction  of  raflways  was  not  intended  to 
Interfere  with  the  policy  of  encouraging  such 
settlement  by  sales  of  the  land,  or  the  grant  of 
pre-emptloQ  ri^ts."  The  court  accordingly 
beld  that  the  udemnity  clause  covered  losses 
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from  tbe  grant  by  reason  of  sales  and  the  at- 
tachment of  preemption  rights  previous  to  the 
date  of  the  Act,  as  well  as  by  reason  of  sales 
and  the  attachment  of  pre-emption  rights  be- 
tween that  date  and  the  final  determination  of 
the  route  of  the  road. 

After  the  dedsioo  of  the  court  in  the  Leaven- 
Wfvth  Oa$e  the  Land  Department  changed  its 
practice  and  refused  to  allow  the  deficiencies, 
arising  from  sales  or  other  disposition  made  or 
from  the  attachment  of  pre-emption  or  home- 
stead rights  before  the  date  of  the  Act,  to  be 
made  up  from  selections  within  the  indemnity 
limits.  But  that  decision  did  not  warrant  the 
change.  Tbe  quest  ion  in  that  case  was  not,  for 
what  deficiencies  indemnity  could  be  had,  but 
what  lands  could  be  taken  for  deficiencies  which 
[509J  existed.  If  what  was  then  said  indicated  that 
deficiencies  whidi  could  be  supplied  were  limit- 
ed to  such  as  might  arise  after  the  passage  of  the 
Act,  it  wai  a  mere  dictum  not  essential  to  the 
decision,  and  therefore  not  authoritatiTe  and 
binding.  The  refusal  of  the  Land  Department, 
Uierefore,  to  allow  the  deficiencies  arising  in 
the  sections  within  the  place  limits  in  this  case 
to  be  supplied  by  selections  from  tlv^  indem- 
nity lands,  and  to  issue  patents  of  thu  United 
States  for  them,  was  erroneous. 

The  qnestion  now  arises  as  to  bow  far  this 
refusal  affected  the  legal  or  equitable  tiUe  of 
tbe  Company  to  the  lands  taxed  in  1888.  for 
which  it  only  obtained  a  patent  in  1884.  The 
lands  taxed  amounted  to  eleven  parcels  of 
forty  acres  each  Iving  within  the  original  sec- 
tions named  in  the  grant,  that  is,  ^thin  the 
ten*miles  limit  from  the  line  of  the  road,  and 
tbe  remainder  were  within  the  indeomity 
limits.  Neither  were  allowed,  because,  by  ex- 
cluding the  deficiencies  arising  before  the  date 
of  the  grant  from  indemnity,  the  whole  amount 
of  the  lands  granted  had  alresdv  been  patented. 
So  far  as  the  eleven  parcels  of  forty  acres  each 
are  concerned,  the  right  of  the  platotifl  tft 
them  and  to  a  patent  for  them  had  as  early  as 
1877  become  conoplete  under  the  terms  of  the 
Granting  Act.  The  line  of  the  railroad  had 
been  definitely  fixed  on  the  7th  of  October, 
1869;  and  the  three  twenty-mile  sections, 
numbers  five,  iiz  and  seven,  were  all  com- 

gleted  in  June,  1877,  and  supplied  with  the 
uildings  and  appurtenances  specified  in  the 
Act  to  entitle  the  Company  to  a  patent  for  them 
from  the  United  States.  The  title  conferred 
by  the  grant  was  necessarily  an  imperfect  one, 
because,  until  the  lands  were  identified  by  the 
definite  location  of  the  road,  it  could  not  be 
known  what  specific  lands  would  be  embraced 
in  the  sections  named.  The  jr^ftot  was  there- 
fore, untU  such  location,  a  float.  But  when 
tbe  route  of  the  road  was  definitely  fixed,  tbe 
sections  granted  became  susceptible  of  identi- 
fication, and  the  title  attached  to  them  and 
[510]  took  effect  as  of  the  date  of  the  mnt,  so  as  to 
cut  off  all  intervening  claimsi  Schuienberg  v. 
ffarriman,  88  U.  8.  21  WaU.  44,  60  [32:  651, 
564]:  Leatenttorth,  Lawrence  d  Oalvetton  R 
Co.  V.  VniM  Statee,  93  U.  8.  788.  741  [28: 
684,  637];  Mienauri,  Kaneae  d  Texas  R,  Co, 
V.  Kaneae  PaeilU  R,  Co,  97  U.  S.  491,  496 
[34:  1095,  1096];  8t.  Joeeph  &  Denver  City  R 
Cfo.  V.  Baidwin,  108  U.  8.  426,  429  [26:  578. 
579].  Tbe  road  having  been  built  as  early  as 
June,  1877,  and  supplied,  as  required,  with 
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the  appurtenances  q>ecified,  the  Company  waa 
entitled  to  have  the  restrictions  upon  the  use 
of  the  land  released.  It  had  then,  to  the  eleven 
forty-acre  parcels  which  were  capable  of  iden- 
tification, an  indefeasible  risrht  or  title:  it  mat- 
ters not  which  term  be  used.  The  subsequent 
issue  of  the  patents  by  the  United  States  was 
not  essential  to  the  rifht  of  the  Company  to 
those  parcels,  although  in  many  respects  they 
would  have  been  of  great  service  to  It.  They 
would  have  served  to  identify  the  lands  as  co- 
terminous with  the  road  completed:  they 
would  have  been  evidence  that  the  grantee 
had  complied  with  the  conditions  oi  the  grant, 
and  to  tluit  extent  that  Uie  grant  was  reBeved 
of  possibility  of  forfeiture  for  breach  of  them; 
they  would  have  obviated  the  necessity  of  any 
oVher  evidence  of  the  grantee's  right  to  tble 
lands;  and  they  would  Ittve  been  evidence  that 
the  lands  were  subject  to  the  disposal  of  tbe 
Railroad  Company  with  the  consent  of  tbe 
government.  They  would  have  been  in  these 
respects  deeds  of  further  assurance  of  the  pat- 
entee's title,  and  therefore  a  sour^.  of  quiet 
and  peace  to  it  in  its  possessions. 

There  are  many  instances  in  the  Reports 
where  such  effect  as  is  here  stated  has  oeen 
given  to  patents  authorized  or  directed  to  be 
tfsued  to  parties,  notwithstanding  they  bad 
previously  r^sdved  a  legislative  grant  of  the 
premises,  or  their  title  had  been  already  con- 
firmed. In  Langdeau  v.  Banee,  88  U.  8.  31 
Wall.  521,  529  [22:  606,  608],  we  have  one  of 
that  kind.  There  this  court  said:  "In  the 
legislation  of  Congress  a  patent  has  a  double 
operation.  Il  is  a  conveyance  by  tbe  govern- 
ment, when  the  government  has  any  interest 
to  convey;  but  wfiere  it  is  issued  upon  the  con- 
firmation of  a  claim  of  a  previously-existing 
title,  it  is  documentary  evidence,  having  the 
dignity  of  a  record,  of  the  existence  of  that 
tiUe,  or  of  such  equities  respecting  the  claim 
as  Justify  its  recognition  and  qonfirmatioo. 
Tbe  instrument  is  not  the  less  efficacious  aa 
evidence  of  previously-existing  rights  because 
il  also  embodies  words  of  release  or  transfer 
from  the  government"  We  are  of  opinion, 
therefore,  that  thede  eleven  forty-acre  parcels 
were  in  1888  subiect  to  taxation  by  the  State 
of  Wisconsin.  The  lands  bad  become  tbe 
property  of  the  Railroad  Company,  and  there 
was  nothing  to  hinder  their  use  and  enioyment. 
For  that  purpose  it  is  immaterial  whether  it 
be  held  that  the  Company  then  had  a  legal  and 
indefeasible  title  to  Uie  lands,  or  merely  an 
equitable  dtle  to  them  to  be  subsequently 
perfected  by  patents  from  the  government. 

But  as  to  the  remainder  of  the  lands  taxed, 
which  fell  within  the  indemnity  ^'  nits,  the 
case  is  different.  For  such  lands  no  title  could 
pass  to  the  Company,  not  only  until  the  selec- 
tions were  made  by  the  agents  of  the  State  ap- 
pointed by  the  governor,  but  untO  sudi  selec- 
tions were  approved  by  the  Secretary  of  the 
Interior.  The  agent  of  the  State  made  the  se- 
lections, and  they  had  been  properly  authenti- 
cated and  forwfl^ed  to  the  Secretary  of  tbe 
Interior.  But  that  oflBcer  never  approved  of 
them.  Nor  can  such  approval  be  inferred 
from  his  not  formally  rejecting  them.  He  re- 
fused, as  already  stated,  to  issue  to  the  Com- 
pany any  patents  for  any  more  lands,  insistiog 
that  it  baa  already  received  OTor  40.000  icres 
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too  macb»  and  oe  directed  the  commlsBioner 
of  tbe  General  Land  Office  to  require  the  Com- 
paoy  to  restore  this  ezceee  to  the  goyemment. 
The  approval  of  the  Secretary  was  essential  to 
tbe  efficacy  of  the  telectiona,  and  to  ffive  to 
the  Company  any  title  to  the  lands  selected. 
His  action  m  that  matter  was  not  ministerial 
but  Judicial.  He  was  required  to  determine, 
in  the  first  place,  whether  there  were  any  de- 
flciendee  in  the  land  granted  to  the  Company 
which  were  to  be  supplied  from  indemnity 
lands;  and,  in  the  second  place,  whether  the  par- 
ticular indemnity  lands  selected  oouid  be  prop- 
erly taken  for  those  deficiencies.  In  order  to 
reach  a  proper  conclusion  on  these  two  ques- 
tions he  haa  also  to  inquire  and  determine 
whether  any  lands  in  the  place  limita  had  been 
prerioosly  disposed  of  by  the  goyemment,  or 
whether  any  pre-emption  or  homestead  rights 
had  attached  before  the  line  of  the  road  was 
definitely  fixed.  There  could  be  no  indemnity 
unless  a  Icms  was  established.  And  in  de- 
termining whether  a  particular  selection  could 
•61S1  ^  taken  as  indemnity  for  the  losses  sustained, 
be  was  obliged  to  inquire  into  the  condition  of 
those  Indemnity  lands,  and  determine  whether 
or  not  any  portion  of  them  bad  beta  appro- 
priated for  any  other  purpose,  and,  if  so.  what 
portion  bad  been  thus  appropriated,  and  what 
portion  stfll  remslned.  This  action  of  the 
BecretaiT  was  required,  not  merely  as  super- 
yisorr  ol  the  action  of  the  afent  of  the  State, 
but  for  the  protection  of  the  United  States 
against  an  improper  appropriatfoo  of  their 
lands.  Unto  tbe  selections  were  i4>profed 
there  were  no  selections  in  fact,  only  prelim- 
inary proceedings  taken  for  that  purpose;  and 
the  indemnity  lands  vemalned  unaiTected  in 
their  title.  Until  then,  the  lands  which  might 
be  taken  as  taidemnity  were  incapable  of  i(&i- 
tiflcation;  the  propoaed  selections  remained 
the  property  of  the  United  States.  The  goy- 
emment was,  indeed,  under  a  promise  to  gfye 
the  Company  indemnity  lands  in  lieu  of  what 
might  be  lost  by  the  causes  mentioned.  But 
such  promise  passed  no  title,  and,  until  It  was 
executed,  created  no  legal  interest  which  could 
be  enforced  in  the  courts.  Tbe  doctrine,  that 
until  selection  made  no  title  vests  In  any  in- 
demnity lands,  has  been  recognized  in  several 
decisions  of  thto  court.  Thiis  in  Rvanv,  P^ 
cificB,  a>.99U.  S.  882,  3S6  [25.  806,  806],  in 
considering  a  grant  of  land  by  Congress,  in  aid 
of  the  construction  of  a  railroad,  similar  In  Its 
general  features  to  the  one  in  this  case,  the 
court  said:  "Under  this  Statute,  when  the 
road  was  located  and  the  maps  were  made,  the 
right  of  the  company  to  tbe  odd  sections  first 
named  beeame  ip90  facto  fixed  and  absolute. 
With  respect  to  the  '  lieu  lands,'  as  they  are 
caDed,  the  riprbt  was  only  a  float,  and  attached 
to  no  specific  tracts  until  the  selection  was  act- 
ually made  in  the  manner  prescribed."  And 
again,  speaking  of  a  deficiency  in  the  land 

S anted,  it  said:  "It  was  witbin  the  secon- 
ry  or  indemnity  territory  where  that  defi- 
ciency was  to  be  supplied.  *  Tbe  railroad  com- 
pany had  not  and  could  not  have  any  claim  to 
it  untn  specially  selected,  as  it  was,  for  that 
purpose."  The  selection  had  been  approved 
by  the  Secretaiy. 
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In  8t.  Paul  dt  8.  C.  R.  Co,  y.  Winona  <i 
«.  P.  R.  Co.  112  U.  S.  720,  781  [28: 872.  876], 
the  ooQit,  speaking  of  a  previous  decision, 
said:  "The  reason  of  this  is  that,  as  no  vested 
right  can  attach  U>  the  lands  In  place— the  odd- 
numbered  sections  within  six  miles  of  each 
side  of  the  road— until  these  sections  are  ascer- 
tained and  identified  by  a  legal  location  of  the 
line  of  the  road,  so  in  reg£d  to  the  lands  to  riciQi 
be  selected  within  a  stfll  larger  limit,  their  ^»i9J 
identification  cannot  be  known  until  the  seleo- 
tion  is  made.  It  may  be  a  long  time  after  the 
line  of  the  road  is  located  before  it  Is  ascer- 
tained how  many  sections,  or  parts  of  sections, 
within  the  primary  limits  haye  been  lost  by 
sale  or  pre-emption.  It  may  be  still  longer  be> 
fore  a  selection  is  made  to  supply  this  loss." 

In  Sioux  Citv  dSL  RB,Oo,w.  Chicago,  M. 
dSL  P.  B.  Co,  117  U.  S.  400,  408  [29:  928, 
2291.  where  the  railroad  mnt  as  to  indemnity 
lands  was  substantially  nmilar  to  the  one  in 
this  case»  and  one  of  the  questions  was  as  to 
the  title  to  the  indemnity  lands,  the  court  said: 
"No  title  to  Indemnity  lands  wasyested  until  a 
selection  was  made  by  which  they  were  pointed 
out  and  ascertained,  and  the  selection  made 
approved  by  the  Secretary  of  the  Interior." 

In  Barneif  y.  Winona  d  8i.  P.  B,  Co,  117  • 
U.  S.  228,  282  [29:  85^,  880],  the  court  said: 
"In  the  construction  of  Land-Orant  Acts,  in  aid 
of  railroads,  there  is  a  well-established  dis- 
tinction 6\)fiirwed  between  '  granted  lands'  and 
'indemnity  lands.'  The  former  are  those  fall* 
ing  within  the  limits  specially  designated,  and 
tbe  title  to  which  attacnes  when  me  lands  are 
located  by  an  approved  and  accepted  survey 
of  tbe  line  of  the  road  filed  in  the  Land  De- 
partment as  of  the  date  of  the  Act  of  Con- 
gress.  The  latter  are  those  lands  selected  in 
lieu  of  parcels  lost  by  previous  disposition  or 
reservaoon  for  other  purposes,  and  the  title  to 
which  accrues  ^nly  from  the  time  of  their  se* 
lection." 

The  s«4ie  yiew  has  been  held  by  diflTerent 
Attorney* Generals  of  tbe  United  Slates,  in 
their  oflfdal  communications  to  beads  of  the 
departments,  where  selections  of  the  public 
lands  have  been  granted,  subject  to  the  ap- 
proyal  of  the  Secretary  of  the  Interior  {Cap4 
Jiendodno  Lighthoum  SiU,  14  Ops.  AUy-Geo. 
60;  Portage  Land  Orani,  Id.  6w),  ana  such 
has  been  the  consistent  practice  of  the  Land 
Department.  The  uniform  language  is,  that 
no  title  to  indemnity  lands  becomes  vested  In 
any  company  or  in  tbe  State  until  the  seleo- 
tions  are  made;  and  they  are  not  considered  as 
made  until  they  have  lleen  approved,  as  prt^  [514] 
vided  by  statute,  by  the  Secietary  of  the  In* 
terior. 

It  follows  from  these  views  that  the  Indem- 
nity lands  described  in  the  complaint  were  not 
sublect  to  taxation  as  tbe  property  of  the  Rail- 
road Company  in  1888.  The  judgment  cf  the 
Supreme  Uourt  cf  Wieeonein  muet  therefore  be 
reiereed,  and  the  cauee  remanded  with  direo^ 
tione  to  enter  a  decree  perpetually  ef^ning  the 
collection  ^  the  taxee  leUed  in  UU  pear  18SS 
upon  the  indemnity  lande,  and  diemieeing  the 
eomvlaieU  ae  to  the  deeen  pareeU  ef  foHgoMte 
eaek;  emd  iiiem  ordered. 
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JOHN  T.  GRIFFIN  bt  al.»  Trustees,  Appti.. 

WILLIAM  H.  PBTE[R8.  Receiver  of  Mie 
BxcHABGB  National  Babk  of 

NOBFOLK,  Ya. 

<H6e  8. 0.  Reporter^  •d.aOMBTJ 

Fraudulent  eonveyanees--d€eiiian$  qf  ttaie  court 
—  VirffijUa  lato^Hisiignment,  eontitrueUan  qf 
'^wid  in  part—bidding  on  property—previotu 
aeti  of  a$9ignar$—§hareMlder  qf  national 
hank-~<onfuiionffproi>erty-^right  qfpartff^ 
doctrine  of  eteetion — righte  qfoank  under  a$ 
eiffnment— notice  to  trukeee. 

V  Id  oontroverrtes  srisliiff  under  the  Ststate  of 
BUnbeth  agalDst  fraadulent  oonTeyanoes,  in- 
volvinir,  m  they  do,  the  rights  of  creditors  loodOy, 
SDd  a  role  of  property,  this  court  accepts  the  coq- 


clustons  of  the  hiirhest  judloial  tilbuiud  ef  tkm 
State  as  coutrcdling. 

M,  In  Virginia,  provisions  ina  deed  of  trust  ate  nol 
suffloieot  to  justify  the  inference  of  a  fraudulent 
Intent,  except  where  the  inferaooe  is  so  absolute- 
ly irresistible  as  to  preclude  Indulgence  In  any 
other. 

8.  An  assignment  which  includes  all  the  pioperty 
of  the  grantors  as  partners  and  individually,  for 
the  beno0t  of  partnership  and  individual  credit- 
ors, should  be  construed  dlstributlvirty,  and  the 
partnership  assets  be  applied  to  the  payment  of 
partnership  debts  and  the  individual  assets  to  In- 
dividual liabilities. 

4  As  respects  fraud  In  law,  wbeie  that  which  Is 
valid  in  an  asRignment  can  be  separated  from  that 
which  Is  invalid,  without  defeating  the  general 
intent,  the  mazlra,  **  void  in  part,  void  in  eoCo,** 
does  not  necessarily  iqiply,  and  the  Instrument 
may  be  sustained  notwithstanding  the  invall^Uty 
of  a  particular  division. 

8.  Fraudulent  Intent  Is  not  a  necessary  deduction 
from  the  permission  to  the  creditors  in  the  second 
class  to  avail  themselves  of  their  datms  In  bkkfing 
on  property  sold  at  auction. 


lfCfim,—Oonfuakm  of  ooods. 

Tlie  rule  that  he  who  produces  a  confusion  of 
goods  shalllosehis  own  Is  carried  no  further  than 
necessity  requires.  When  the  articles  can  be  easily 
dirtlnguished  and  separated,  uo  change  of  property 
takes  place,  but  the  burden  Is  on  the  guilty  party 
to  distinguish  bis  property  or  lose  It.  Qneen  v. 
Wemwag,  97  N.  0.  8881 

One  who  willfully  places  the  property  of  another 
In  the  situation  where  it  cannot  be  recovered  or  Its 
true  amount  or  value  ascertaiued,  by  mixing  It 
with  his  own,  or  In  any  other  manner,  will  be  com- 
pelled to  surrender  the  whole  if  his  share  cannot  be 
distinguished,  or  respond  In  damages  for  the  prop- 
erty. Little  Pittsburg  Con.  Mln.  Oct.  little  Chief 
Con.  MIn.  Oo.  11  Colo.  VA,  ^ 

Where  the  owner  of  goods  wrongfully  mixes  them 
with  another^,  so  that  they  cannot  be  identUled  and 
separated,  he  thereby  relinquishes  them  to  the 
other,  and  Is  entitled  to  no  part  of  the  intermixture. 
Ty>r  he  can  derive  no  advantage  from  his  own 
wrong,  and  the  party  without  fault  Is  under  no 
4uty  to  surrender  any  of  his  goods  to  prevent  loss 
to  the  tort-feasor.  The  Idaho,  98  IT.  8. 875,  586  (28: 
178, 961);  Byder  v.  Hathaway,  21  Pick.  296;  Hart  v. 
Ten  Byok,  2  Johns.  Ch.  62;  Steams  v.  Herrick,  188 
Mass.  lU;  Adams  v.  WUdes,  107  Mass.  128:  Beach  v. 
Schmutta,  20  BL  186;  Brackenrldge  v.  Holland,  2 
Blaokf .  877;  Lehman  v.  Kelly,  68  Ala.  182;  Seavy  v. 
Dearborn,  19  N.  H.  861;  Bobinson  v.  Holt,  29  N.  H. 
657:  Brakeley  v.  TutUe,  8  W.  Va.  86;  Ward  v.  Bires, 
1  Belle,  188;  Weil  v.  Silverstone,  6  Bosh,  698;  Sims 
T.  Ghwener,  14  Ala.  696w 

But  where  the  goods  are  distinguishable  or  the  in- 
termingling occurred  without  the  owner's  fraud  or 
fSult  hA  wlU  be  protected  in  such  way  as  the  dr- 
ounui  r«nces  permit.  Thus,  if  the  logs  of  two  own- 
en  become  Innocently  Intermingled  past  Identiflca- 
tion.  each  may  have  his  proportion  of  the  lumber 
they  produce.  OolT  v.  Brainerd,  2  New  Bug.  Bep. 
613,  S6  y t.  468:  Smith  v.  Sanborn,  6  Gray,  181;  Queen 
V.  Wemw8g,97N.  C.  888;  Pratt  v.  Biyant,  20  Vt 
888:  Wetherbee  v.  Oreen,  22  Mich.  811:  Ftavt  Nat 
Bank  v.  Dunbar,  6  West  Bep.  680, 118  HI.  626;  ICartln 
V.  Mafton,  8  New  Bog.  Bep.  286, 78  Me.  482;  Clark  v. 
Kelson  Lumber  Co.  8A  Minn.  288. 

Or  if,  for  storsge,  the  grain  of  diHsrent  persons 
Is  by  the  warehouseman  put  together  pursuant  to 
a  usage  not  objected  to,  the  mass  wHl  be  treated  by 
the  law  as  their  common  property,  owned  In  pro- 
portion to  their  respective  deposlta   Dole  v.  Otan- 
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stead,  86  HL  160;  Brown  v.  Northcntt,  U  Or.  628: 
Inglebright  v.  Hammond,  19  Ohio,  887. 

Different  owners  whose  wood  Is  mingled  without 
the  fault  of  either  become  tenants  In  ccmmon,  each 
entitled  to  the  quantity  which  he  owned  before  the 
confusion.   Moorev.  ErieB.Co.7#Lans.88. 

The  doctrine  of  estoppel  by  causing  or  permltdng 
a  confusion  of  goods  has  never  been  carried  so  fisr 
as  to  apply  to  a  case  where  the  goods  consisted  of 
distinct  articles  capable  of  separation  and  Identifl- 
cation.  Frost  v.  WiUard,  9  Barb.  410;  Anonymoos, 
Popham,  88;  Silsbury  v.  McOoon,  8  N.  T.  889;  Sam- 
son V.  Boss,  66  N.  Y.  411;  Brush  v.  Batten,  18  N.  T. 
State  Bep.  548. 

Whatever  alteration  In  form  property  may  have 
undergone,  the  original  owner  may  take  It  in  its 
new  shape,  if  he  can  Identify  the  origin^  '"•»f>*«fils 
6  Hen.yU.16;12  Hen.yin.  10;  Fltsh.  Abr.  Bar.  144; 
Bro.  tit  Property,  28;  Betts  v.  Lee,  6  Johns.  848; 
Brown  V.  Sax,  7  Cow.  96;  Curtiss  v.  Groat  6  Johns. 
168. 

Where  a  thief  or  a  willful  trespasser  takes  ma- 
terial from  the  owner  and  manufactures  it—e.  0!., 
makes  com  into  whlskeiy,«the  title  to  the  property  Is 
not  changed,  but  the  whiskey  belongs  to  the  owner 
of  the  original  material,  and  his  creditor  may  sell  It 
on  execution  against  him.  Just  Dig.  lib.  10,  tit  4, 
leg.  12. 18;  Vinn.  Ii»t  tit  1,  pL  26;  Puffend.  Bk.  4. 
chap.7,  •  10;  Wood,  Inst.92;  Brown,Oiv.  and  Ad.  LJ40; 
Betts  V.  Lee,  6  Johns.  849;  Curtiss  v.  Oroat  6  Johns. 
169;  2  Kent  Com.  868;  Snyder  v.  Yaux,  2  RawIc,  497; 
Byder  v.  Hathaway,  21  Pick.  804;  Wingate  r.  Smith, 

20  Me.287:  Willard  v.  Bice,  U  Met  488;  Silsbary  ▼. 
McCoon,  8  N.  Y.  879,  rev*g  4  Denlo,  882,  and  over^ 
rullngeHill,  426;  BockweU  v.  Saunders.  19  Barb. 
478;  Dunning  v.  Steams,  9  Barb.  680. 

If  two  persons  voluntarily  mingle  their  wheat  in 
a  common  bin,  they  become  tenants  in  common; 
and  the  sale  of  the  entire  mass  by  one  subjects  hla 
to  an  action  of  trover  by  the  other.  Inst  lib.  2,  tit 
1,  •  28:  Yin.  Abr.  tit  iVoperty,  ^  White  v.  Osbom, 

21  Wend,  tat  Nowlen  v.  Col  1 6  HI1L  46L 

Though  the  form  of  personal  property  has  been 
rightfully  or  wrongfully  changed,  while  the  owner 
has  not  parted  with  his  title,  he  may  haveit  where- 
everfbund.  In  its  new  shape.  Betts  v.  Lee.  6  Johns. 
848;  Ourtiasv.  Groat  6  Johns.  188t  Baboock  v.  Oilt 
10  Johns.  267;  Freeman  v.  McLennan,  26  iCan.  ISl; 
Stevens  v.  Briggs,  6  Pick.  ITTt  Worth  v.  Northam,4 
Ired. L.  102; OaUup  V. Jossslyn,  7  Yt 884:  Biddlev. 
Driver.  12  Ala.  690.  The  kMt  case  was  wbsrs  wood 
converted  Into  coaL 

Its  U.8. 


its». 
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«.  Tberlolftttoabf  the  MBfDon  of  their  flAootarr 
relatioiM  to  tbelMmlu  of  whtoh  thBf  wereoAoeft, 
or  their  trwtment  of  the  depoeltors  In  the  heiik- 
fog  ftrm  of  which  thejr  were  rnemben,  doee  not 
render  the  ■■rigninent  of  ell  their  |>ropef  tj  tor 
the  benefit  of  their  oredlton  therefore  frendulent 

f.  A  tberehoMer  of  e  national  benkoennottrsnefer 
hie  aherea  when  the  oorpomtion  li  fefllng^  or 
nenipnlate  a  releaae  tiieref  rem  eoaetoeioape  bis 
indlfldual  UabUltyfdrlti  debts;  bnttheexlftenoe 
of  this  llabilltf  does  not  prevent  swignors  from  a 
lawful  dlQKMltlon  of  their  property  for  the  bene- 
fit of  their  oredlton. 

fi>  Oonfuslon  of  property  does  not  dssUoj  the 
eqoitj  to  follow  misapplied  propeilj^  bat  oon- 
Terts  It  Into  a  oharge  upon  the  entire  mass,  giving 
to  the  party  Injured  by  the  unlawful  dlrerslon  a 
iniorlty  of  right  orer  the  other  creditors  of  the 


fi.  Purchases  made  and  paid  for  oat  of  the  general 
mass  cannot  be  claimed  by  the  bank,  unlesi  It  Is 
shown  that  its  own  moneys  then  In  the  fond  were 
appropriated  for  that  purpose. 

10.  Tlie  doctrine  of  election  means  that  where  two 
Inconsistent  rights  are  presented  to  the  oholoe  of 
a  party,  by  a  person  who  manlfMa  the  clear  In- 
tention that  he  should  not  enjoy  both,  he  must 
accept  or  reject  one  or  the  other;  and  so  one  can- 
not take  a  benefit  under  an  Instrument  and  then 
repudiate  It. 

U.  Osdltors  baye  no  equity  which  can  estop  the 
bank  from  receiving  what  may  come  to  It  under 
the  assignment,  and  In  doing  so  It  will  not  occupy 
Inconsistent  positions.  That  Itsoughtto  have  the 
deed  set  sslde  does  not  deprive  It  of  Its  rights  un- 
der lt«  upon  the  fisllure  of  Hii  attack. 

12.  WhUe,  in  Virginia,  the  trustees  and  beneficiaries 
In  a  deed  of  trust  to  secure  bona  fide  debts  occupy 
the  position  of  purohssers  for  a  valuable  consid- 
eration,  yet  they  cannot  hold  with  notice  of  the 
fraudulent  Intent  of  their  grantor,  or  of  the  fraud 
rendering  his  title  void;  and  notice  to  the  trustees 
Is  notice  to  the  beneficiaries.  The  trustees  are 
chargeable  with  a  knowledge  of  all  the  facts  that 
Inquiry  would  have  disclosed. 

[Not.  87,  lOa] 
Argtisd  iro9.  7,  S,  U89.  Decided  MmnkS,  2890. 

APPEALS  from  a  decree  of  the  Oiroait  Ooort 
of  the  United  Statet  for  the  Eastern  Dis- 
trict of  Yirginia  refusing  to  set  aside  a  deed  of 
•aslgnmeot  as  fraudulent  and  void  and  decree- 
ing that  the  reoeiver  of  the  bank  la  entltl^ 
to  the  property  In  the  hands  of  the  assigoee 
paid  for  with  ipoDeys  of  the  bank.    4jl^rmed, 

Statement  bj  Mr.  Ch(tf  Jueiiee  FoUeri 
These  are  appeals  from  a  final  decree  of  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Yirginia,  entered  on  the  fi  fteentb 
day  of  June,  1886,  upon  a  bfll  in  equit v  brought 
by  William  H.  Peters,  receiver  of  the  Exchange 
Kational  Bank  of  Norfolk,  against  Robert  T. 
K.  Bain,  Qeorge  IL  Bain,  Jr.,  and  James  O. 
Bain,  late  partners  under  the  name  and  style  of 
Bain  A  Brother,  survivors  of  themselves  and 
Thomas  A.  Bain,  deceased;  and  John  T.  Orif- 
tin,  WiUiam  W.  Old  and  John  B.  Jenkins, 
trustees  under  a  deed  of  assignment  from  Bain 
db  Brother:  and  upon  a  cross  bill  filed  by  said 
trustees.  The  cause,  after  being  brought  to  is- 
sue, was  referred  to  a  special  master,  who  took 
evidence  and  reported  thereon,  and  was  heard 
by  Mr.  Ckirf  Justice  Walte  and  the  droult 
Judge. 
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The  opinkxi  of  the  ooart  was  deUveied  1^ 
the  chief  Justice,  and  la  as  follows: 

''This  la  a  suit  in  equity  begun  by  the  receiv* 
er  of  the  Exchange  Kattonal  Bank  of  Norfolk, 
an  Insolvent  national  bank,  for  a  two-fold  pur- 
pose, that  is  to  say:  (1)  to  set  aside  an  asngn- 
ment  made  by  the  partnership  firm  of  Bain  db 
Bro.  and  the  several  members  thereof  for  the 
benefit  of  their  creditors,  and  to  subject  the  as- 
signed property  U>  the  payment  or  debts  due 
the  bank;  and  (2)  to  charge  property  in  the 
hands  of  the  assignees  witL  the  trust  In  favor 
of  the  bank  because  it  was  bought  with  moneys 
of  the  bank,  which  certain  meinoers  of  the  firm, 
who  were  ofllcers  of  the  bank,  had  wrongfully 
need  for  that  purpose. 

"The  mateiial  facts  are  these:  The  Exchange     [673] 
National  Bank  was  organized  May  18,  18w. 
with  a  capital  of  $100,000.  which  was  Incr^ised 
November  18, 1866,  to  8160,000.    lU  place  of 
business  wss  Norfolk,  Ya. 

*'The  firm  of  Bain  db  Bro.,  composed  origi- 
nally of  R.  T.  K.  and  James  O.  Bain,  b^gan 
business  in  Portsmouth,  Ys.,  as  brokers  and 
private  bankers  in  September,  1865,  with  an 
assumed  capital  of  $5,000,  placed  to  the  credit 
of  the  two  partners  on  the  books.  Qeorge  M. 
Bain,  Jr.,  was  admitted  as  a  P^tner  soon  after 
the  business  wss  started  and  Thomas  A.  Baio 
In  1868  or  1869.  but  he  died  in  1877.  The  cap- 
ital was  never  increased,  but,  oo  the  contrary, 
the  drafts  of  the  partners  soon  exhausted  the 
original  credits  and  much  more  besides.  At 
the  time  of  the  faflure  the  balances  against  the 
partners  respectively  were  as  follows: 
^JsmesG.BaUi $54,79e  78 

\Oeorge  M*  Bain.  Jr.... ••••••••••••••••••.      7^4S  W 

**Thomas  A Baln*s  estate •^..•..^.    tfifiiS  41 

•Tnau tmjmn 

"Portsmouth  is  separated  from  Norfolk  by 
the  Elizabeth  River,  one  place  being  on  one 
side  of  the  river  and  the  other  immediatelyop- 
posite  on  the  other.  On  the  7th  of  July,  1870. 
the  firm  became  shareholders  in  the  bank,  and 
the  next  day  Qeoige  M.  Bain,  Jr.,  was  elected 
cashier.  This  oflloe  he  held  until  April  2d, 
1885.  R  T.  K.  Bain  was  elected  a  director 
January  2, 1873,  and  he  served  in  that  capacity 
all  the  time  thereafter  during  the  existence  of 
the  bank.  James  G.  Bain  was  elected  assistant 
cashier  Auflrust  11, 1878,  and  he  held  that  oflloe 
until  January  11, 1881,  when  he  was  made  vice- 
president,  in  which  capacity  he  acted  until  the 
end.  Thomas  A.  Bain  was  elected  a  director 
January  11, 1876,  and  this  ofllce  he  held  lutil 
his  death. 

'*0n  the  (Kb  of  September,  1878.  the  capiul 
stock  of  the  bank  was  increased  from  $150,000 
to  $200,000.  The  names  of  the  subscribers  are 
not  given  and  no  money  was  paid  on  that  day. 
but  the  whole  amount  of  $50,000  was  carried 
in  the  receiving  teller's  cash  as  a  cash  Item  on- 
tfl  October  14, 1878,  when  the  following  parties  [674] 
gave  their  checks  on  the  bank  for  the  following 
amounts: 


'*Dalnft  Bro. 

"^John  a  Whitehead 

** James  H.  Toomer.. 
'^George  M.  Bain,  Jr. 


fiMjOOO 

iAjOOO 

IJOOO 

ft.000 


**Io  att $80000 

"Certiflcatea  of  stock  were  lasued  to  these 
44  €97 
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[675] 


[6761 


Eartiet,  respectively,  for  the  shares  represented 
J  their  several  checks.  On  the  10th  of  Mav, 
lb74,  the  stock  was  increased  to  $800,000,  K. 
H.  McDonald,  of  California,  toking  and  paying 
for  the  whole  of  the  additional  amount. 

"At  the  time  of  the  failure  of  the  bank  the 
following  persons  held  shares  as. follows: 

**Bain  ^Bro «. 682  shares' 

"^George  M.  Bain,  Jr. 288  do. 

**Jame8  6.  Bain tt  do. 

-RT.  K.  Bain »1  do. 

**Thoraa8  A.  Baio's  estate 91  do. 

"^Georgre  M.  Bain.  Jr..  and  John  B.Whlte- 

beo«l 100  do. 

"loan UW    do. 

"Very  soon  after  Bain  &  Bro.  became  con- 
nected with  the  bank  they  began  to  absorb  its 
funds.  As  they  wanted  money  they  got  it  with 
or  without  security,  as  was  most  convenient  for 
tUem.  They  had  no  direct  connection  in  their 
own  private  banking  business  with  the  bankers' 
clearing-house  at  I^orfolk,  but  they  were  rep- 
resented in  that  association  by  the  Exchange 
Bank,  which  paid  all  balances  against  them, 
and  these  at  some  times  amounted  to  very  large 
sums.  The  commercial  and  business  paper 
which  thev  took  at  their  bankinff-house  in 
Portsmouth  was  largely  rediscountea  for  them 
at  the  bank,  and  on  the  81st  of  March,  1885, 
their  indebtedness  to  the  bank  has  been  stated 
approximately  as  follows: 

**Bain  ft  Bro^  notes,  0ia«  unlndoflBed 

and  unseoured $800,000  00 

^Notes  of  others  hidoned  by  them SOBjaU  90 

''OMh  tickets ai  00 

^Bain  ft  Bro*B  notes  Indoned  by  hank 

and  disooanted  In  New  York 60,000  00 

••In  aU fl,4l8,4»90 

"In  addition  to  this  George  M.  Bain,  Jr., 
and  James  O.  Bain  each  owed  the  bank  very 
considerable  sums.  Such  beine  the  condition 
of  affairs,  the  comptroUer  of  the  currency  re- 

Suired  the  bank  to  reduce  at  once  the  unsecured 
ebt  of  Bain  A  Bro.  and  to  make  good  the  de- 
ficiency in  its  reserve  fund.  In  consequence  of 
this  the  firm  on  the  8l8t  of  March  sold  to  the 
bank  the  following  stocks  and  bonds: 

**Seaboard  Comprets  Company  stocks $800,000 

••Meherrfn  VaUey  BaOroadbonds 800,000 

*19outhern  TUe^raph  bond8,of  thetpar  value 

of  $140jOOQ,  at. 70,000 

•*In  aU $090,000 

*-and  guaranteed  that  the  same  should  yield  the 
amount  for  which  they  were  taken  whenever 
put  on  the  market  and  sold.  This  guarantee 
was  secured  bv  a  transfer  of  the  interest  of  the 
Arm  in  the  Richmond  Cedar  Works,  and  also 
in  $80,000  of  Southern  Telegraph  bonds  held 
as  collateral  security.  This  being  done,  and 
the  firm  also  agreeing  not  to  assign  their  other 
property  for  the  benefit  of  creditors  with  pref- 
erences against  the  bank,  notes  of  the  Arm  and 
other  indetrtedness  to  the  amount  agreed  on  as 
the  value  of  the  stocks  and  bonds  were  surren- 
dered and  the  unsecured  debt  thereby  nominally 
reduced.  While  some  of  the  stocks  and  bonds 
thus  transferred  bad  been  before  that  time  in 
the  possession  of  the  bank  or  some  of  its  ot&- 
cers,  the  evidence  does  not  establish  the  fact 
that  they  had  been  in  any  way  pledged,  or  that 
they  could  be  legally  held  by  the  Dank  as  se- 
curity. Thev  were  all,  so  far  as  appears,  the 
properU  of  the  firm,  free  of  any  specific  claim 
of  the  bank.    The  value  of  the  stocks  and 


bonds  thus  transferred  falls  between  two  and 
three  hundred  thousand  dollars  short  of  the 
amount  for  which  they  were  taken,  and  the 
Richmond  Cedar  Works  stock  and  SovtherD 
Telegraph  bonds,  held  as  collateral  to  the  guar- 
anty against  this  deficiency,  are  ol  but  littte 
value. 

*<Wbat  was  thus  done  did  not  satisfy  the 
comptroller,  and  on  the  2d  of  April,  1885,  he 
took  possession  of  the  bank  for  the  purpose  of 
windmg  up  its  affairs.  The  banking-house  in 
Portsmoutn  closed  its  doors  at  the  same  time. 
This  produced  mat  excitement  both  in  Port»> 
mouth  and  Norfolk,  and  resulted  in  the  assign- 
ment which  is  now  attacked.  Mr.  Old,  one  of 
the  assignees,  is  an  attomcrv-at-law,  and  waa 
retained  as  counsel  for  the  nrm.  He  adviaed 
them  in  all  their  matters  and  drafted  the  a»> 
siffnment.  He  was  informed  of  the  agreement 
which  had  been  made  not  to  assign  with  pref* 
erences  against  the  bank,  and  knew  generaUj 
of  the  large  indebtedness  of  the  firm  and  of  m 
members  to  the  bank.  He  also  knew  of  the 
transaction  between  the  bank  and  the  firm  od 
the  81st  of  March,  and,  hearing  that  it  was  the 
intention  of  the  creditora  of  the  bank  to  enjoin 
the  assignment,  he  nuuie  haste  to  have  it  exe- 
cuted and  recorded  before  anything  of  thet 
kind  was  done. 

"The  actual  value  of  the  property  whl(^ 
passed  by  the  assignment  does  not  exceed  five 
nundred  thousand  dollars.  The  property  coi^ 
sists  very  largely  of  real  estate  in  PortamooUi 
and  Norfolk  County,  the  title  to  most  of  which 
was  in  R.  T.  K.  Bain.  The  books  of  the  firm 
are  entirely  unreliable.  In  fact,  'no  general 
ledger  was  ever  kept,  and  transactiona  to  enor- 
mous amounts  can  only  be  traosd  br  mem^ 
randa  on  slips  of  paper  with  the  heq)  of  the 
explanations  of  R.  T.  K.  Bain,  who  was  the 
principal  manager.  No  accounts  at  aU  were 
kept  with  the  bank,  and  eveiything,  so  fbr  aa 
Bain  &  Bro.  were  concerned,  was  found  ii  the 
greatest  confusion. 

"After  the  death  of  Thomas  A.  Bahi  the 
business  of  the  firm  waa  conducted  in  all  re- 
spects as  it  had  been  before.  The  indebtedness 
of  the  firm  to  depositors  and  otherwise  at  the 
time  of  the  failure  has  not  been  accurately  de- 
termined, but  claims  of  depositors  have  already 
been  proved  against  the  trust  to  more  than 
$750,000,  and  It  is  not  unlikely  that  the  entirt 
indebtedness,  other  than  that  to  the  bank,  may 
approach  a  million  of  dollars. 

"The  money  received  bv  the  firm  from  the 
bank  was  generally  mingled  with  that  which 
was  got  from  other  sources,  and  It  has  been 
impossible  to  trace  it  directly  into  propertv  now 
in  the  hands  of  the  assignees,  except  m  the 
following 


**1.  Inventory  Na  SL  boosrht  May,  1876... 
**t.  Inventory  Ma  fiO,  bought  September, 
1S81 


**8l  Inveotory  No.  SS,  bouflit  April.  1804 
**C  Inveotonr  Kos.  S&  SO,  07.  bouybtA 
gust,  ini,  and  October,  ISSt,  $768 
and  $1,86S.1S 


An- 

tmju 


umm 


**0olorado  Mlfici; 

*%,  Boomerana*  boufht  Auaust  80,  I88C. 
**a.  Laura   Danmoro,  boa^nt  Ancoss  i, 

**PiarKmatty. 

**7.  Dismal  Swamp  canal  t>ond,beii^l  De- 
cember, 1880 —.«, 


[erri 


m  U.8* 


1888 


PrriBB  T.  Baih. 


67(M»7 


**8.  Seabottrd  and  Boanoke  Railroad  Oo*a 

•took,  1  ahare.  bouf  ht  about  1879 10  00 

**•.  Ocean  v  lew  Railroad  and  Hotel  stock, 

l»Bharea.boufht  October,  1880 MX)  00 

"la  Cbeaapeake  and  Idaho  Gold  and  8iU 
ver  Mining  Oo*a  itock,  615  ahaxea, 
booffht  after  1881 74U  00 

**tL  Guano  'es.  Mt.  Bdceoomb,*  paid  for 
bjBxofaanjfeKaaonal  Bank  F^bm- 
aryU.  iSZT  $00,T»J7,jMrt  thereof 
on  band  April  6th,  ISA,  and  other 
parta  In  open  acoountadue  for  lalea 
Seroof ..™ 14,084  61 

*Vl  Norfolk  and  Oanj  Itlnlnflr  Oo^  atook, 
6414  aharea,  whereof  the  aadgneea 
hold  6,606  aharea,  which  coat  9a  per 
ahaxe 60,000  00 

•mPenonaleatateofJaa.  O.Bain 1,96165 

*1.  Aa  to  the  tni6t  neulttog  to  the  bMk  by 
rea600  of  the  wroogful  and  unlawful  uaeof 
ito  fmkU  by  it6  oflQcera  in  the  porchaae  of  prop- 
erty for  the  firm  or  the  6eTend  members  tnero- 
of,  thi6  braoch  of  the  caee  diTide6  iteelf  into 
two  part6.  the  fir6t  relating  to  property  which 
waa  purcoaaed  with  moneva  that  can  be  idea- 
tifleclaa  belonging  to  the  Dank;  and,  aecond, 
to  that  which  waa  bought  and  paid  for  by  the 
firm  out  of  the  general  maae  of  money6  in  their 
po6ae66ion.  and  which  mar  or  may  not  haye 
been  made  op  in  part  of  woa^  had  been  wrong- 
fully taken  nom  the  bank. 

"Am  to  the  first  of  theee  cla66e9  ot  property 
we  entertain  no  doubt  that  the  trust  ezista,  and 
that  it  may  be  enforced  br  the  receiver  unleaa 
the  aasiences  of  Bain  A  Svo.  occupy  the  posi- 
tion of  bona  fide  pturchaaersfor  ayaluable  con- 
6ldermtion  without  notice.  The  evidence  ebows 
beyond  doubt  that  the  affaira  of  the  bank  were 
managed  almoat  exclusively  bv  the  merobera 
of  the  firm.  The  funds  of  the  bank  were  un- 
der the  immediate  control  of  ita  oflQcera  and 
agents,  and  consequent! v  aa  it6  trusteee.  These 
funds  were  converted  by  them,  regardle»  of 
their  dutv  as  trustees,  into  this  particular  prop- 
erty, which  still  exists  in  tpeeie.  No  money 
was  used  in  these  purchases  other  than  such  as 
waa  taken  directly  from  the  bank  for  that  pur- 
pose. Under  theae  circumstances  the  property 
6tand6  in  the  place  of  the  money  used,  and  it 
might  have  been  reclaimed  by  the  bank  at  ita 
election  any  time  before  the  rights  of  innocent 
third  parties  intervened.  This  is  elementary. 
The  receiver  aucceeded  to  the  righta  of  the 
bank  in  this  particular. 

"The  property  in  the  second  claa6,  however, 
occupies  a  diflTerent  position.  There  the  pur- 
chaaee  were  made  with  moneva  that  cannot  be 
identified  aa  belonging  to  Uie  bank.  The  pay- 
menta  were  all,  ao  far  aa  now  appears,  from 
the  general  fund  then  in  the  poeB066ion  and 
under  the  control  of  the  firm.  Some  of  the 
money  of  the  bank  may  have  gone  into  this 
fond,  but  it  waa  not  distinguisdble  from  the 
rest  The  mixture  of  the  money  of  the  bank 
with  the  money  of  the  firm  did  not  make  the 
bank  the  owner  of  the  whole.  All  the  bank 
ooold  in  any  event  claim  would  be  the  right  to 
0ij0 1  draw  out  of  the  general  mass  of  money,  so  long 
^  aa  it  lemained  money,  an  amount  equal  to  that 
wtiich  had  been  wrongfully  taken  from  its 
ewn  po66666ion  and  put  there.  Purchases 
made  and  paid  for  out  of  the  general  maas  can- 
not be  claimed  by  the  bank,  unless  it  is  shown 
that  ita  own  moneys  then  in  the  fund  were  ap- 
propriated for  that  purpoae.  Nothing  of  the 
kind  has  been  attempted  here,  and  it  has  not 
even  been  ebown  that  when  the  property  in 
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thl6  cla66  waa.  purobaaed  the  firm  had  in  ita 
possession  any  of  the  moneys  of  the  bank  that 
could  l)e  reclaimed  in  ipede.  To  give  a  eeitui 
que  truH  the  t)eneflt  of  purchases  oy  bis  trus- 
tees, it  must  be  satisfactorily  shown  that  they 
were  actually  made  with  the  trust  funds. 

"In  Virginia  an  assignee  for  the  benefit  of 
creditors  is  deemed  a  purchaser  for  a  valuable 
consideration.  This,  It  is  conceded,  has  been 
established  by  a  long  line  of  Judicial  decisions, 
and  is  now  a  rule  of  property  in  that  State.  Aa 
such  it  is  binding  on  us  as  authority,  but  we 
think  in  this  case  the  assignees  are  chargeable 
with  notice  of  the  equities  of  the  bank.  They 
may  not  have  had  actual  knowledge  of  thle 
wrongful  conversion  of  the  moneys  of  the  bank 
into  the  property  which  has  now  been  identi- 
fied as  such,  but  it  is  clear  that  Mr.  Old,  who 
alone  of  the  aseiffueee  waa  piesent  during  the 
negotiations  whtoh  precedeid  the  assignment, 
bad  full  notice  of  the  confusion  which  existed 
in  the  aflTairs  of  the  bank,  aa  well  as  those  of 
the  firm,  and  of  the  intimate  relations  which 
for  a  long  time  existed  between  the  two  insti- 
tutions. The  anignment  was  hastened  to  pre- 
vent further  oomplicationa,  and  we  have  no 
heeitation  In  holding  that  the  assignees  took 
title  sublect  to  any  equitiee  that  mi^t  be  found 
to  exist  in  favor  of  the  bank.  They  were  pot 
on  inquiry,  which  they  avoided  to  save  wnal 
they  oould.  Under  tneee  drcamatanoee  we 
hold  that  the  receiver  ie  entitled  to  a  ennender 
by  the  assignees  of  such  of  the  property  whicii 
it  is  found  had  actually  been  poxaiaaed  with 
the  monfy6  of  tlie  bank  a6  he  electe  to  take, 
but  of  no  other. 

"3.  Ae  to  the  a68ignment  Bv  a  Statute  of 
Virginia  a  creditor  may  file  a  bul  to  aet  aside 
a  conveyance  by  hia  diebtor  on  the  nound  of 
fraud  without  having  flrat  obtalnea  a  Judg- 
ment Thia  6uit  wa6  therefore  properly 
brought  We  find  no  evidence  whatever  of 
any  actual  fraudulent  intent  on  the  part  of  the 
firm,  or  either  of  the  partnera.  to  hinder  and 
delay  their  creditors.  They  oevoted  all  their 
property,  partnership  and  individual,  of  every 
kind,  to  the  payment  of  their  debta.  Nothing 
whatever  was  kept  back.  It  is  true  some  creo- 
itors  were  preferred  over  others,  but  this  is  al- 
lowable in  Virginia.  From  theoaae  of  Skipwiik 
v.  Cunningham,  8  Leigh,  371,  decided  in  1887. 
until  now  such  baa  been  the  recognixed  law  ox 
the  State,  and  thia  was  concedea  in  the  argu- 
ment 

"  It  is  a  matter  of  no  importance  in  thia  con- 
nection that  the  debt  to  the  bank  was  created 
by  fraud  or  that  the  assiffnors  were  sharehold- 
era  in  the  bank  and  liable  as  such  to  aseeas- 
menta  by  the  comptroller  of  the  currency  to 
meet  ita  debts.  Fraud  in  the  creation  of  aa 
unpreferred  debt  is  notgroond  for  setting  aside 
an  assignment  for  the  benefit  of  creditors  which 
is  otherwise  valid,  and  the  shareholder  of  an 
insolvent  bank  is  no  more  prohibited  from  pre- 
ferring creditor8  aa  against  hia  liability  in  that 
capacity  than  he  ia  as  against  anyone  else  that 
he  owes.  The  aseignment  doee  not  in  any  re- 
spect change  the  liability  of  the  ahardiolaers; 
that  waa  fixed  on  the  faUureof  the  bank  before 
the  tranafer  waa  made.  Aa  has  already  been 
ahown,  ao  much  of  the  property  assigned  as  is 
charged  with  a  trust  in  favor  of  the  bank  can 
be  reached  in  the  hand*  of  *He  awigneea.    The 
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promise  not  to  aaslffo  with  preferences  against 
the  hank  does  not  ox  itself  avoid  such  an  £sign- 
ment  for  fraud. 

"It  is  claimed,  however,  that  the  deed  is 
fraudulent  and  void  on  its  face— (1)  because  it 
appropriates  partnership  assets  to  the  payment 
ox  individual  debts  in  preference  to  the  debts  of 
the  partnership;  and  (2)  because  of  the  peculiar 
provision  which  is  made  for  bidding  by  the 
creditors  of  the  second  class  at  any  public  aale 
that  may  be  made  of  the  assigned  property. 

"As  to  the  first  of  these  objections  it  is  suffi- 
cient to  sav  that  as  early  as  1^7  the  Supreme 
Court  of  Appeals  of  Virginia  decided,  in  the 
case  of  McOmUmqh  v.  SommerviUe,  8  Leigh,  418. 
that  a  provision  like  that  contained  in  tms  deea 
did  not  vitiate  the  assignment,  but  that  a  court 
of  eji^uity  would,  if  required,  so  control  the 
administration  of  the  trust  as  to  appiv  the  part- 
nership property  to  the  payment  of  the  partner- 
ship debts  in  preference  to  those  of  the  individ- 
ual partners,  and  the  individual  property  to 
individual  debts.  This  ruling  was  followed  in 
Oifrdan  v.  Cannon^  18  Gratt.  887,  decided  in 
1868,  and  its  authority  was  recognized  by  all 
the  Judges,  though  there  was  some  difference 
of  opinion  as  to  its  applicability  to  the  particu- 
lar facts  of  the  latter  case.  We  see  no  reason 
to  depart  from  what  seems  now  to  be  the  recog- 
nised rule  of  decision  in  the  State,  and  we  have 
no  ]2CSitation  in  saying  that  if  there  ever  can  be 
a  case  where  sacu  assignment  ought  to  be 
sustained  it  should  be  in  this. 

"The  evidence  discloses  sadi  a  mingling  of 
partnership  and  individual  assets,  and  of  ^trt- 
nership  and  individual  debts,  as  to  make  it  diffi- 
cult in  some  cases  to  separate  the  one  from  the 
other.  After  a  long  and  careful  investigation  of 
the  whole  mutter,  a  separation  may  now  have 
been  made  which  approximates  correctness, 
but  when  the  assignment  was  made  it  is  not 
probable  that  this  could  easily  have  been  done. 
All  the  property,  including  that  of  the  firm 
and  that  belonging  to  the  several  partners  indi- 
vidually, has  been  put  into  the  trust,  and  in  the 
administration  may,  if  necessary,  be  so  mar- 
shalled as  to  prevent  the  creditors  of  the  indi- 
vidual partners  from  getting  an  illegal  advan- 
tage over  those  of  the  pt^nership,  and  Hee 
tersa;  at  any  rate,  we  flna  nothing  which,  un- 
der the  circumstances  of  this  case,  viewed  in 
the  light  of  the  decisions  of  the  highest  court 
of  Virginia,  will  render  the  whole  assignment 
frnudulent  and  void  as  to  the  bank,  and  subject 
the  property  to  the  payment  of  its  debt  in  pref- 
erence to  an  others,  as  it  is  dafned  should  be 
done. 

"  It  will  be  time  enough  to  consider  in  what 
way  the  trust  ought  to  be  administered  when  a 
case  is  made  for  that  purpose. 

"This  brings  ;u  to  the  consideration  of  the 
bidding  clause  of  which  complaint  is  made, 
and  as  to  this  it  may  be  said  there  is  no  pro- 
vision which  can  in  any  manner  result  to  the 
advantage  of  the  assignors  in  opposition  to  the 
creditors,  for  until  the  creditors  are  all  paid  in 
full  the  assignors  can  get  nothing.  If  pavment 
is  made,  it  matters  not  to  the  creditors  now  it 
is  done.  In  no  event  can  any  but  the  first  and 
second  class  creditors  be  affected  injuriously, 
and  they  are  not  here  complaining.  Although 
the  bank  is  named  as  a  creditor  in  each  of  the 
classes,  the  object  of  the  preseot  suit  la  not  to 
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control  the  administration  of  this  branch  of  the 
trust,  but  to  set  aside  the  assignment  altogether. 

* '  The  only  question  we  have  now  to  oooaider, 
therefore;  is  whether  this  particular  raoviaioii 
is  fatal  to  the  whole  assignment.  There  is 
nothine  whatever  in  the  instrument  to  show 
that  if  it  had  been  supposed  this  directioo  to 
the  assignees  could  not  legally  be  followed,  the 
assignment  would  not  have  been  made  in  its 
present  form  with  this  provision  left  out  Ob 
the  contrary,  everything  looks  the  other  way, 
for  the  assignees  are  auUiorized  to  sell  at  either 
public  or  private  sale,  according  to  their  discre- 
tion, and  it  is  only  when  the  sue  is  public  ttiat 
the  bidding  clause  becomes  operative.  The  evi- 
dent purpose  was  to  stimulate  bidding,  not  to 
give  one  creditor  an  unconscionable  i^erencs 
over  another,  nor  to  secure  any  spedal  advan- 
tage to  the  assignors.  It  is  not  such  an  essential 
pf^  of  the  scheme  of  tlie  trust  as  to  make  it 
vital. 

"  At  most  it  is  a  mere  appendage  which  maj 
be  lopped  off  without  injury  to  uie  main  pur- 
pose of  the  instrument.  Its  only  effect,  so 
far  as  the  deferred  creditors  are  concerned, 
must  be  for  their  advantage,  because  the  moie 
the  property  sells  for  the  greater  will  be  the 
chances  of  paying  thoae  preferred  in  full  and 
leaving  something  for  those  who  are  unpie- 
ferred. 

"  No  creditor  can  have  an  assignment  for  the 
benefit  of  creditors  set  aside  at  lua  suit,  exoepi 
it  be  on  the  ground  that  he  has  been  defrauded. 
If  this  particular  provision  operates  as  a  fraikl 
upon  those  who  are  affected  l^  it,  relief  can 
undou^tedly  be  had  in  some  appropriate  pro- 
ceeding i  *>'  that  purpose,  bat  that  is  not,  as  baa 
been  seen,  tii'*  purpose  of  the  present  suit. 

"Our  conclus.  ii  that  the  assignment  is 
valid,  but  that  the  receiver  is  entft&d  to  the 
surrender  to  him  by  the  assignees  of  such  of 
the  property  in  their  hands  bought  and  paid  for 
with  the  moneys  of  the  bank  ss  he  meets  to 
take.** 

• 

A  decree  in  accordance  with  the  (^nion  was 
thereupon  entered,  and  from  it  the  receiver  and 
the  trustees  respectively  appealed. 

The  receiver  assiffus  errors  as  follows:  That 
the  court  erred  (1)  m  refuainj;  to  set  aaide  the 
deed  of  assignment  of  Bain  £  Bro.  as  fraudu- 
lent in  fact;  (2)  in  failing  to  declare  the  tfnign- 
ment  void  biecause  executed  in  fraud  of  sec- 
tions 5151  and  5234  of  the  Revised  Statutes  of 
the  United  States;  (8)  in  holding  that  the  re- 
ceiver was  entitled  "to  a  surrender  by  the  as- 
signees of  such  of  the  property  which  it  b 
found  had  actually  been  purchased  with  the 
moneys  of  the  bank,  but  of  no  other;^  (4)  in 
holding  that  the  assignment  "  waa  made  and 
executed  without  any  actual  fraudulent  intent 
on  the  part  of  the  said  grantors  or  either  of 
them  to  hinder  and  delay  Uieir  creditors;"  (6)  ta 
holding  "that  the  said  deed  of  assignment  Is 
not  fraudulent  and  void  on  its  face." 

The  trustees  assign  as  error  that  the  cour« 
erred  (1)  in  finding  that  the  trustees  were  toba 
consider^  as  affected  by  constructive  notice, 
as  to  certain  of  the  propmy  held  t^^tlM-in,  that 
it  had  been  purchased  with  the  money  <a  the 
bank,  and  that  the  receiver  was  entitled  to  re- 
ceive so  nmeh  thereof  as  he  elected  to  take,  and 
waa  not,  by  s*kii«g  «och  election  and  recdvlnf 
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such  property,  estopped  from  receiving  the 
benefit  of  the  said  deed  of  trust  in  favor  of  the 
Exchange  National  Bank;  (2)  in  tbe  amount  of 
property  decreed  to  have  been  traced;  (8)  in  de- 
creeing that  as  to  property  purchased  with  the 
money  of  the  Exchan^  Inational  Bank,  and 
traced  into  such  property,  there  was  a  result- 
ing trust  in  favor  of  the  bank,  of  which  the 
trustees  were  to  be  considered  as  having  had 
constructive  notice;  (i)  in  decreeing  that  the 
costs  of  the  suit  be  paid  out  of  the  trust  funds 
in  the  hands  of  the  trustees. 

Mestn.  Theodore  S.  Oamett  and  Wil- 
liam J.  Robertson*  for  receiver: 

It  was  plainly  proper  to  set  aside  the  deed  as 
fraudulent  In  fact  and  altogether  void. 

Bus$eU  y.Winne,  87  N.  T.  691;  Qrav&r  v. 
Wakeman,  11  Wend.  194. 

If  a  man  mixes  trust  funds  with  his  own,  the 
whole  will  be  treated  as  trust  property,  except 
80  far  as  he  may  be  able  to  distinguian  what  is 
his  own. 

F^th  V.  Cortland,  2  Hem.  A  M.  417,  420. 

The  capital  stock  of  a  moneyed  corporation 
If  a  fund  for  the  payment  of  its  debts. 

QyUm  V.  Tribikoek,  91  U.  8.  47  (28:  208). 

Unpaid  stock  is  a  part  of  the  assets  of  the 
company. 

Sanffer  ▼.  UpUm,  91  U.  8.  80  (28:  221);  Bow- 
dm  V.  Santas,  1  Hughes,  161. 

Any  arrangement  which  disperses  this  fund, 
or  even  converts  it  into  common  asseta,  fa  void 
as  against  creditors  who  have  given  credit  on 
tbe  faith  of  it 

Thompson,  Liability  of  8tockhoIders,  g  287; 
Sawyer  v.  Hoag,  84  U.  8. 17  Wall.  610(21: 781); 
AdUr  V.  Milwaukee  Pat.  Brick  Mfg.  Co.  18  Wis. 
60;  ffightower  v.  Thornton,  8  Ga.  495;  AHen  v. 
Montgomery  B.  Co.  11  Ala.  487;  Ward  v.  Oris- 
wddviUe  Mfg.  O?.  16  Ck)nn.  699;  Netitt  v.  Pvrt 
Oibaon  Bank,  6  Smedes  &  M.  618;  Wood  v. 
Dummer,  8  Mason,  809. 

Confusion  does  not  destroy  the  equitable 
right  to  follow  misapplied  property,  but  con- 
verts  it  into  a  charge  upon  the  entire  mass, 
^ving  to  the  party  iniured  by  the  unlawful 
diveision  a  pnority  of  right  over  the  other 
creditors  of  the  possessor. 

Frelinghuyaen  v.  Nugent,  86  Fed.  Rep.  229; 
PitnneU  v.  BeffeU,  4  DeG.  M.  &  G.  872;  Frith 
V.  Cartland,  2  Hem.  &  M.  417;  KnatehbuU  v. 
HaOett,  L.  R.  18  Ch.  Div.  696;  McLeod  v.  Etans, 
66  Wis.  401;  Baltimore  Cent.  Nat.  Bank  v.  Conn. 
Mut.  L.  Ins.  Co.  104  U.  8.  64  (26:  698):  Fan 
Alen  V.  American  Nat.  Bank,  62  N.  x.  1; 
People  V.  City  Bank  of  Rochester,  96  N.  Y.  82; 
Farmers  Nat.  Bank  v.  King,  57  Pa.  202:  Peak  v. 
EUieott,  80  Kan.  156;  AmM  v.  Bobbins,  40  N. 
J.  Eq.  728;  MeUtner  v.  Bauer,  98  Ind.  428. 

When  conveyances  are  attacked  for  fraud, 
the  defendants  should  be  prepared  to  meet  the 
allegations  of  unfairness. 

Btobop,  Insolvent  Debtors,  §  20,  p.  227; 
Nmoman  v.  CordeiU,  48  Barb.  448. 

Tbe  deed  is  fraudulent  in  law,  because  it 
eoBtains  the  "  bidding  clause,"  and  appropri- 
ates   partnership    assets  to  pay   individual 

B$ardman  v.  HaUidaj/,  10  Paige,  228;  Bar- 
imm  V.  Eempstead,  7  Paige,  668:  AveriU  v. 
Louoks^  6  Barb.  470;  Shddon  v.  Dodge,  4  Denio, 
817;  Slltm^  v.  Skinner,  4  Barb.  646;  Kercheis 
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V.  Sdiloss,  49  How.  Pr.  284;  Orof)er  v.  Wakeman, 
11  Wend.  187,  25  Am.  Dec.  624. 

Messrs.  Riebard  Walke»  Lwh  JR.  Page 
and  Jamea  Alfred  Jonea,  for  GrifSn  et  ai.. 
Trustees: 

In  Virginia,  trustees  in  a  deed  of  trust  to  se- 
cure debts,  or  in  a  deed  of  general  assignment 
for  the  benefit  of  creditors,  are  purchasers  for 
value,  and  do  not  occupv  the  position  of  the 
grantor  towards  the  subject  matter. 

Wick/iam  v.  Lewis,  18  Gratt.  427;  Efxins  ▼. 
Qreehhow,  15  Gratt  168, 166;  Exchange  Bank  v. 
Knox,  19  Gratt  789,  747;  Sipe  v.  Earman,  26 
Gratt.  668, 670;  8/iurte  v.  Johnson,  28  Gratt  657, 
666,  667;  Williams  v.  Lord,  75  Va.  890,  404; 
Gordon  v.  Eixeu,  76  Ya.  691,  698. 

This  court  wul  be  governed  by  Virginia  law 
in  construing  the  deed  in  question. 

Fairfield  v.  OaUatin  County,  100  U.  8.  47, 
54,  55  (25:  544.  646);  Burgess  v.  Seligman,  107 
U.  8.  20, 88,  84(27: 869, 866):  New  Orleans  0.  A 
B.  Co.  V.  Montgomery,  96  U.  8.  16  (24:  846); 
Keener  v.  TMgg,  98  U.  8.  60,  68  (25:  88). 

The  deed  is  to  be  construed  aistributivelr; 
the  partnership  assets  are  to  be  applied  to  toe 
payment  of  partnership  liabilities,  and  tbe  in- 
dividual assets  to  individual  liabilities. 

MeCullough  v.  SommertiUe,  8  Leigh,  415; 
Gordon  v.  Cannon,  18  Gratt.  888. 

Where  an  honest  intent  on  the  part  of  the 
debtor  is  shown,  to  devote  his  whole  property, 
without  reservation  or  secret  trust,  for  tbe  bene- 
fit of  his  creditors,  tbe  deed  will  be  upheld. 

Sipe  V.  Earman,  26  Gratt.  668-667;  Dance  v. 
Seaman,  11  Gratt.  778;  Cochran  v.  Parie,  11 
GraU.  848;  Lewis  v.  Caperton,  8  Gratt  148; 
Kevan  v.  Branch,  1  Gratt  274;  Wickham  v. 
Lewis.  18  Gratt  427;  Brockenhrough  v.  Broeken' 
brough,  81  Gratt  690, 691:  WiUiams  v.  Lord,  75 
Va.  890. 400;  Young  v.  WiUis,  82  Va.  298-297, 
298. 

In  constructive  fraud,  if  tbe  part  of  the  in- 
strument constructively  fraudulent  be  sever- 
able, it  will  not  vitiate  and  annul  the  whole. 

Darling  v.  Rogers,  22  Wend.  488;  Salmon  v. 
Stuyvesant,  16  Wend.  828-388:  Parks  v.  Parks, 
9  Paige,  108,  116;  Curtis  v.  Leatfitt,  15  N.  Y. 
12;  Harrison  v.  Harrison,  86  N.  Y.  543;  Kane 
V.  Gott.  24  Wend.  641;  Haziun  v.  Corse,  2 
Barb.  Ch.  506;  Lang  v.  Ropke,  5  8andf.  371; 
Van  Schuyter  v.  Mulford,  59  N.  Y.  432;  Manice 
V.  Manice,  48  N.  Y.  804;  Kilpatrick  v.  Johnson, 
15  N.  Y.  822;  Leavitt  v.  Wolcott,  65  How.  Pr. 
57;  Denny  v.  Bennett,  128  U.  8.  496  (32:  494); 
U.  S.  V.  Bradley,  86  U.  8.  10  Pet  844  (9: 448). 

He  who  accepts  a  benefit  under  a  deed  or 
will  must  adopt  the  whole  of  the  instrument^ 
renouncing  every  right  inconsistent  with  it 

Gregory  v.  Gates,  80  Gratt  84;  Gibson  v.  Gib- 
son, 17Eng.  L.  &  Eq.  349;  Penn  v.  Guggen- 
heimer,  76  Va.  846;  Watson  v.  Watson,  128 
Mass.  154,  155;  2  Herman,  Estoppel,  §  1028; 
Irwin  V.  Tahb,  17  Serg.  &  R.  423;  Adlum  v. 
Yard,  1  Rawle,  170;  Chapin  v.  Thompson,  89 
N.  Y.  278;  Moore  v.  Butter,  2  8ch.  A  Lef.  267; 
BurriD,  Assignments,  §  479. 

Mr.  Chief  Justice  Fuller  delivered  tbe 
opinion  of  the  court: 

The  opinion  of  the  late  chief  justice  clearlv 
delineates  the  grounds  upon  which  the  circuit 
court  proceeded  and  minimizes  our  labors  in 
the  disposition  oi  this  case. 
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The  deed  of  assignmeDt  was  attacked  aa 
fraudulent  in  law  and  in  fact 

The  Statute  of  Elizabeth,  chap.  6,  against 
fraudulent  conversances,  has  been  universally 
adopted  in  Amencan  law  as  the  basis  of  our 
jurisprudence  on  that  subject  (Story,  Eq.  Jur. 
§  858),  and  re-enacted  in  terms,  or  nearly  so, 
or  with  some  change  of  language,  by  the  Leg- 
islatures of  the  aereral  States. 

In  Yirf^nia  the  Statute  reads  as  follows: 
"Every  gift,  conveyance,  assignment  or  trans^ 
fer  of,  or  charge  upon,  any  estate,  real  or  per- 
sonal, eveiy  smt  commenced,  or  decree,  Judg- 
ment or  execution  suffered  or  obtained,  and 
every  bond  or  oUier  writing  s^ven  with  intent 
to  delay,  hinder  or  defraud  creditors,  pur- 
chasers or  other  persons  of  or  from  what  they 
are  or  may  be  lawfully  entitled  to,  shall,  as  to 
such  creditorSy  purchasers  or  other  persons, 
their  representatives  or  assigns,  be  void.  This 
section  shall  not  affect  the  title  of  a  purchaser 
for  valuable  consideration,  unless  it  appear 
that  he  had  notice  of  Uie  fraudulent  intent  of 
his  immediate  grantor  or  of  the  fraud  rendering 
void  the  titie  of  such  grantor."  Virginia  Code 
1878,  chap.  114,  §  1,  p.  896. 

In  controversies  arising  unaer  this  Statute, 
involving,  as  they  do,  the  rights  ot  creditors 
locally,  and  a  rule  of  property,  we  accept  the 
conclusions  of  the  highest  Judicial  tribunal  of 
the  State  as  controlling.  Jafftay  v.  McOeJiee^ 
107  U.  8.  861,  864  [27:  495,  496|;  Lloyd  v. 
Fulton,  91  U.  8.  479,  485  [28:  868,  865];  AUm 
T.  Mauey,  84  U.  8.  17  Wall  851  [21:  542]. 

We  understand  counsel  to  contend  that  the 
deed  contains  certain  provisions  which  must  so 
hinder,  delay  and  defraud  creditors  that  fraud 
in  its  execution  is  to  be  conclusively  presumed 
without  regard  to  the  intention  of  the  parties. 

The  doctrine  in  Virginia,  settied  by  a  long 
and  uninterrupted  line  of  decisions,  is  that 
while  there  may  be  provisions  in  a  deed  of  trust 
of  such  a  character  as  of  themselves  to  furnish 
evidence  sufficient  to  Justify  the  inference  of  a 
fraudulent  intent,  yet  this  cannot  be  so  except 
where  the  inference  is  so  absolutely  irresistible 
aa  to  preclude  indulgence  in  any  otner.  Hence 
provisions  postponing  the  time  of  the  sale  and 
reserving  the  use  of  the  property  to  the  grantor 
meanwhile,  though  perishable  and  consumable 
in  the  use;  permitting  sales  on  credit,  for  the 
payment  of  surplus  Mter  satisfaction  of  cred- 
itors secured:  the  omission  of  a  schedule  or  in- 
Tentory, — and  the  like, — ^have  been  regarded  as 
insufficient  to  Justify  Uie  court  in  invalidating 
the  deed  for  fraud  in  point  of  law.  The 
fraudulent  intent  is  held  not  to  be  presumed 
even  under  such  circumstances,  and  in  its  ab- 
sence the  fact  that  creditors  may  be  delayed  or 
hindered  is  not  of  itself  sufficient  to  vacate  the 
instrument,  while  the  right  to  prefer  one  cred- 
itor over  another  is  thoroughly  established. 
Jkince  V.  Seamaj^  11  Gratt  7^;  Brockenbraugh 
T.  Brockenbrouoh,  81  Gratt.  590;  Toung  v. 
Willis,  B2  Va.  29S, 

When,  then,  it  is  claimed  In  this  case  that 
the  deed  is  fraudulent  in  law,  ''because  it  ap- 
propriates partnership  aaaets  to  pay  individual 
debts  in  preference  to  the  debts  of  the  partner- 
ahip,"  we  should  naturally  expect  to  find  that 
the  supreme  court  of  appeafi  bad  held  that 
where,  as  here,  the  conveyance  included  all 
the  property  of  the  grantoia,  as  partnen  and 
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individually,  for  the  benefit  of  partnerahip  and 
individual  creditors,  it  should  be  constmed     [W| 
distributively,  and  the  partnership  aasets  be  | 

applied  to  the  payment  of  partnership  debto 
and  the  individual  assets  to  individual  liaoilitiea. 
And  such  is  the  fact.  MeOvUougk  v.  Sommer- 
tiUe,  8  Leigh,  415;  Gordon  v.  Cannon^l% 
Gratt  888.  And,  as  pointed  out  by  Mr.  Cki^ 
Juttiee  Waite,  the  difficulty,  at  the  time  the 
assignment  was  made,  attendant  upon  anv  at- 
tempt to  separate  the  partnership  and  individual 
assets,  and  the  partnership  and  individual 
debts,  would  be  considered,  under  the  view  of 
the  state  courts,  in  passine  upon  the  question 
of  intent  to  defraud  in  failing  to  specifically 
distinguish  between  them. 

The  only  other  ground  of  objection  on  this 
brandi  of  Uie  case  relates  to  the  following 
clause  in  the  deed: 

"And  the  said  trustees,  for  the  purpose  of 
executing  this  trust,  sbaU  at  onoe  take  charge 
of  all  the  property  and  effects  hereby  conveyed, 
and  make  an  inventory  thereof,  and  proceed 
to  collect  the  choses  in  action  and  all  evidences 
of  indebtedness,  and  to  convert  the  real  and 
personal  property  into  cash  as  soon  as  possible; 
and  they  may  make  sale  of  the  real  and  other 
personal  estate  hereby  conveyed,  at  puUie 
auction  or  private  sale,  at  such  time  or  times 
and  place  or  places  and  after  such  notice  as  to 
them  shall  seem  best;  and  they  may  make  such 
sale  upon  such  terms  and  conditions  as  to  them 
shall  seem  best,  except  that  at  any  aale  of  aaid 
property,  real  or  personal,  at  public  auctioo. 
any  creditor  secured  by  this  deed  in  the  second 
class  above  enumeratea  shall  have  the  right  to 
purchase  any  part  or  parcel  of  said  property 
so  sold  and  pay  the  aaid  trustees  therefor  at  ita 
full  face  value  the  amount  found  due  such 
purchaser  secured  by  this  deed,  or  so  muc:h 
thereof  aa  may  be  necessary  to  enable  such 
creflitor  to  complete  the  payment  of  his  pur> 
chase  money;  and,  to  enable  as  many  credfton 
as  poraible  to  become  bidders  on  these  terms, 
the  said  trustees  may  have  the  real  esute  herd^ 
conveyed,  or  any  part  thereof,  laid  off  into  lots 
or  parcels,  as  they  may  think  best  Andupoo 
the  conversion  of  the  said  property  berarr 
conveyed  into  money  the  jnia  trustees  shaa 
distribute  the  same  to  the  creditors  hereby  se- 
cured in  the  order  hereinbefore  named  witn  all 
diligence,  and  in  the  distribution  between  those  [• 
creditors  who  may  have  purdiased  ptopwty 
and  paid  for  the  same  under  the  ptovirioaa  of 
this  deed  with  a  part  of  the  moMfy  faoad  doe 
them  respectively,  and  those  woo  made  do 
purchase,  the  trustees  shall  obaerve  au^  mle 
of  equality  as  will  be  Just  and  proper.** 

But  can  it  be  properly  oooduded  thatthia 
provision  is  irreconcilable  with  any  other  in> 
ference  than  that  of  fraud?  And  even  if  ao 
much  of  it  as  allows  the  creditoca  in  the  aeoood 
class  to  bid  and  use  their  daima  as  purdiaaa 
money  were  invalid,  ought  the  whole  instni* 
ment  to  be  therefore  declared  of  no  effect? 
We  agree  with  the  circuit  court  that,  as  retpecu 
fraud  in  law  as  contradistinguished  from  fraud 
in  fact,  where  that  which  is  valid  can  be  aep- 
arated  from  that  which  is  invalid,  without  de- 
feating the  general  intent,  the  maxim«  '*void 
in  paii,  void  ta  toto/'  does  not  necessarily  up- 
ply,  and  that  the  instrument  may  be  sustained 
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ootwiibsfandlng  ilic  ioTalldlty  of  a  particular 
provision.  Dtnny  t.  Bennett,  128  U.  8.  489, 
406182:  401,  4041;  Ounningham  t.  NarUm, 
125  U.  8.  77  [81:  6241;  MaUer  t.  Norton,  182 
U.  8.  501  [88:  8071;  DarUng  t.  Bogfr$,  22 
Wend.  488;  Bo\tdl  v.  Edgar,  4  HI  417,  410. 

Nor  are  we  able,  in  Tiew  of  the  current  of 
decisions  in  Virginia  and  all  the  terms  of  the 
deed  talten  together,  to  concur  with  the  re- 
ceiver's couDsel  that  fraudulent  intent  is  a  nec- 
essary deduction  from  the  permission  to  the 
creditors  in  \Xie  second  class  to  avail  themselves 
of  their  claims  in  bidding  in  the  manner  pre- 
scribed. The  deed  expressly  stated  tliat  it  was 
ffivcD  to  secure  the  costs  and  expenses,  and 
ttien  the  payment  of  the  indebtedness  enumer- 
ated In  the  first  class;  **and  after  the  nayment 
of  the  hereinbefore  mentioned  sums  ana  claims, 
to  secure,  secondly,  the  following  creditors  to 
be  paid  equally  and  ratably  if  the  property 
hereby  conveyed  shall  be  insufBcient  to  pay 
them  all,  but  with  the  privilege  as  to  bidding 
on  such  propertv  as  rouv  be  sold  at  auction  as 
hereinafter  provided."  Ybis  contemplates  the 
payment  of  the  creditors  in  the  first  clai«f  before 
Uie  bidding  clause  could  take  effect,  ani  pit. 
dudes  the  operation  of  that  clause  to  tbe  prej 
udice  of  those  creditors.  The  record  discloses 
that  the  total  amount  secured  in  tbe  firxr  ^Ins: 
was  less  than  fifty  thousand  dollars,  of  which 
the  t)ank  held  more  than  four  fifths,  and  that 
the  rash  assets  were  much  more  than  enough  to 
cover  tbe  costs  snd  expenses  and  this  amount, 
without  any  sales;  so  that  tlie  facts  correspona 
with  the  intention  deduciblc  from  the  language 
of  the  deed.  The  fln>t -class  creditors  ore  to  be 
paid  before  the  sec«>nd-class  ci  editors  can  exer- 
cise the  right  to  bid  if  salt^  by  public  auction 
ever  take  place.  The  bank  is  %  creditor  in  the 
first  and  second  classes  and  the  sole  creditor  in 
the  third  cla.«s,  but  it  has  no. ground  of  com- 
plaint as  a  third -claas  creditor!  as  the  operation 
of  the  clause  can  only  be  for  Its  benefit  as 
such. 

The  leooiid-class  creditors  are  all  treated 
alike,  and,  as  the  counsel  for  the  trustees  say, 
are  placed  In  exactly  the  same  legal  relation  to 
the  subject  matter.  If  it  could  be  said  that 
the  clause  might  operate  to  create  a  preference 
as  between  tl^m,  the  grantors  had  a  right  to 
prefer;  but  inasmuch  as  eaci)  can  bid,  and  the 
trustees  have  power  to  divide  the  property  into 
parrels  to  enable  as  many  creditors  as  possible 
to  become  bidders,  and  are  charged  with  the 
duty  to  observe  such  rule  of  equality,  between 
thofie  who  purchase  and  those  who  do  not.  as 
will  be  Just,  it  is  not  easy  to  see  bow  a  prefer- 
ence could  be  obtained.  The  question  is  not 
whether  the  trustees  might  prove  unfaithful^ 
«  contingency  of  which  there  is  no  intimation 
here— but  whether  tbe  provisions  of  the  deed, 
if  carried  out  according  to  thcu-  apparent  intent, 
would  be  fraudulent  In  their  ulceration.  It 
seems  to  us,  as  it  did  to  the  circuit  court,  that 
aucb  is  not  tbe  reasonable  inference,  and  that 
the  manifest  oblfct  was  to  stimulate  bidding, 
prevent  a  sacrifice  of  the  property,  and  benefit 
tbe  creditors,  and  this  without  any  advantage 
to  the  assignors  other  than  that  involved  m 
having  tbetr  assets  go  as  far  as  possible  in 
payment  of  their  debts.  It  Is  not  they  who 
reap  a  pecuniary  benefit,  bat  their  creditors. 

Without  farther  elaboration,  we  are  of  opin- 
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ion  that  the  deed  Is  doc  void  in  law  because  of 
the  insertion  of  the  provision  in  question. 

It  should  also  be  observed  that  the  trasteea 
are  rendering  their  reports  under  the  direction 
of  the  court,  and  ai^  In  their  cross-bill  "the 
aid  and  direction  of  this  honorable  court  In  [BOO] 
the  ascertainment  of  all  and  every  the  copart- 
nership property  uid  tbe  Individual  property 
standing  in  the  names  of  the  indlvldiuU  mem- 
bers of  tbe  said  copartnerships,  or  any  of  said 
members,  and  In  the  application  of  the  trust 
funds  to  the  payment  of  the  debts  secured, 
and  in  the  administration  of  this  their  trust: 
and  they  are  advised  that  it  Is  their  right  and 
privilege  to  file  this  their  bill,  and  to  apply  to 
this  honorable  court  as  a  court  of  equity  for 
tbe  purpose  aforesaid."  8o  that  the  receiver, 
having  invoked  the  interposition  of  a  court  of 
equity,  can  find  there,  ether  on  his  own  appli- 
cation or  that  of  his  adversary,  a  nnnedy  for 
any  Iniurious  results  he  may  apprehend  to  the 
administration  of  the  trust.  The  court  will 
see  to  it  that,  as  far  as  practicable,  partnership 
assets  are  applied  to  partnership  liabilities  and 
individual  assets  to  Individual  liabilities,  and 
that  tbe  bidding  clause  shall  not  be  put  into 
operation  unless  in  consonance  with  equity  and 
good  conscience. 

It  te  earnestly  argued,  however,  that  the 
deed  should  be  set  aside  because  fraudulent  in 
fact  We  have  patiently,  but  without  success, 
examined  this  record  In  tbe  effort  to  discover 
what  specific  acts  are  made  out  by  the  proofs, 
establishing.  In  connection  with  the  deed  itself, 
actual  fraud  In  its  execution.  The  Inquiry  Is 
uot  whether  the  grantors  bsd  been  previously 
guilty  of  fraud  or  embezzlement,  but  whether 
this  particular  conveyance  was  made  with  a 
fraudulent  intent  known  to  tbe  trustees  or 
beneficiaries.  Btan9  v.  Oreenkow,  15  Gratt. 
153;  EfMTwn  v.  Senior,  118  U.  8.  8  [80:  40]. 
It  appears  that  the  Bains  were  indebted  to  the 
bank  nnd  also  to  tlieir  depositors  In  several  hun- 
dred thousand  dollars.  It  la  said  that  they  In- 
dulged in  wUd  speculations  in  real  and  personal 
estate,  stocks, bonds,  mines, railroads^  etc.;  but 
I  that  applies  as  well  to  the  squandering  of  tbe 
seven  nundred  thousand  dollarsand  upwards  of 
deposits  with  them  as  a  banking  firm,  as  it  does 
to  tbe  mone^  that  they  absorbed  from  the  bank; 
and  In  any  view,  the  violation  of  their  fiducianr  [691] 
relaUons  to  tbe  bank  of  which  they  were  ofll- 
cers,  or  their  treatment  of  the  depositors  In  the 
banking  firm  of  which  they  were  members, 
does  not  render  the  assignment  of  all  their 
property  for  the  benefit  of  their  creditors  there- 
fore fraudulent 

The  bank  and  the  banking  hooae  suspended 
on  the  second  day  of  April,  1885.  and  tbe  as- 
signment was  made  on  the  sixth  day  of  April 
On  tlie  81st  day  of  March  preceding.  Bah  A 
Uro.  transferred  to  the  bank  certain  secorftlea 
of  tbe  estimated  value  of  t570.000  in  reduction 
of  their  indebtedness,  and  some  other  assets, 
as  collateral  to  their  guarantv  of  any  d^ciency 
which  might  result  when  toe  securities  were 
realized  on.  Wben  they  transferred  aO  their 
property,  partnersbip  and  individual,  of  every 
kind,  by  tbe  deed  in  controversv,  they  pro- 
vided for  tbe  payment  in  tbe  first  Instance 
of  some  $40,881.61,  of  which  the  bank  held 
$42,288.40,  and  then  for  the  payment  In  full, 
or  ratably,  of  their  own  depoaitors,  and  certain 
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The  deed  of  assignmeot  was  attacked 
fraudulent  in  law  and  in  fact 

Tlie  Statute  of  Elizabeth,  chap.  5,  against 
fraudulent  conyevances,  has  been  univenally 
adopted  in  American  law  as  the  basis  of  our 
Jurisprudence  on  that  subject  (Story,  Eq.  Jur. 
§  853),  and  re-enacted  in  terms,  or  nearly  so, 
or  with  some  change  of  language,  by  the  Leg- 
islatures of  the  sereral  States. 

In  Yir^nia  the  Statute  reads  as  follows: 
'*Every  gift,  conveyanoe,  assignment  or  trans- 
fer of,  or  charge  upon,  any  estate,  real  or  per- 
sonal, eveiy  suit  commenced,  or  decree.  Judg- 
ment or  execution  suffered  or  obtained,  and 
eveiT  bond  or  other  writing  eiven  with  intent 
to  delay,  hinder  or  defraud  creditors,  pur- 
chasers or  other  persons  of  or  from  what  tbey 
are  or  may  be  lawfully  entitled  to,  shall,  as  to 
such  creaitorSy  purchasers  or  other  persons, 
their  representatives  or  assigns,  be  void.  This 
section  shall  not  affect  the  tiUe  of  a  purchaser 
for  valuable  consideration,  unless  it  appear 
that  he  had  notice  of  tiie  fraudulent  intent  of 
his  immediate  grantor  or  of  the  fraud  rendering 
void  the  titie  of  such  grantor. "  Yirginin  Code 
1878,  chap.  114.  §  1,  p.  896. 

In  controversies  arising  unaer  this  Statute, 
involving,  as  they  do,  the  rights  ot  creditors 
locally,  and  a  rule  of  property,  we  accept  the 
conclusions  of  the  highest  Judicial  tribunal  of 
the  State  as  controlling,  taffray  v.  MeOehee, 
107  U.  S.  861,  864  [27:  495,  496];  Lloyd  v. 
Fulton,  91  U.  8.  479,  485  [28:  868,  8651;  AUen 
T.  Mas$ey,  84  U.  S.  17  Wall  851  [21:  542]. 

We  understand  counsel  to  contend  that  the 
deed  contains  certain  provisions  whi(di  must  so 
hinder,  delay  and  defraud  creditors  that  fraud 
in  its  execution  is  to  be  conclusively  presumed 
without  regard  to  the  intention  of  the  parties. 

The  doctrine  in  Virginia,  settied  by  a  long 
and  uninterrupted  line  of  decisions,  is  that 
while  there  may  be  provisions  in  a  deed  of  trust 
of  such  a  character  as  of  themselves  to  furnish 
evidence  sufficient  to  Justify  the  inference  of  a 
fraudulent  intent,  yet  this  cannot  be  so  except 
where  the  inference  is  so  absolutely  irresistible 
as  to  preclude  indulgence  in  any  otner.  Hence 
provisions  postponine  the  time  of  the  sale  and 
reserving  tne  use  of  ue  property  to  the  grantor 
meanwmle,  though  perishable  and  consumable 
in  the  use;  permitting  sales  on  credit,  for  the 
payment  of  surplus  after  satisfaction  of  cred- 
itors secured;  the  omission  of  a  schedule  or  in- 
ventory,—and  the  like, — ^have  been  regarded  as 
insufficient  to  Justify  Uie  court  in  invalidating 
the  deed  for  fraud  in  point  of  law.  The 
fraudulent  intent  is  held  not  to  be  presumed 
even  under  such  circumstances,  and  in  its  ab- 
sence the  fact  that  creditors  may  be  delayed  or 
hindered  is  not  of  itself  sufficient  to  vacate  the 
instrument,  whUe  the  right  to  prefer  one  cred- 
itor over  another  is  thoroughly  established. 
Jkinee  v.  Seatna^^  11  Gratt  7^;  BrockenhrougK 
T.   Brockenbrough,  81  Gratt  590;    Taung  v. 

wmis,  82  y  a.  m 

When,  then,  it  is  claimed  In  this  case  that 
the  deed  is  fraudulent  in  law,  ''because  it  ap- 
propriates partnership  assets  to  pay  individual 
debts  in  preference  to  the  debts  of  the  partner- 
ahip,"  we  should  naturally  expect  to  find  that 
the  supreme  court  of  appeals  bad  held  that 
where,  as  here,  the  conveyance  included  all 
the  property  of  the  grantoi8»  as  partnen  tad 
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individually,  for  the  benefit  of  partnership  and 
individual  creditors,  it  should  be  construed 
distributively,  and  the  partnership  assets  be 
applied  to  the  payment  of  partnership  debts 
and  the  individual  assets  to  inaividual  liaoilitieiL 
And  such  ia  the  fact.  McOuUough  v.  SofMrner- 
viUe,  8  Leigh,  416;  Oordon  v.  Cbim^v  18 
Gratt.  888.  And,  as  pointed  out  by  Mr.  Cki^ 
Jutdee  Waite,  the  difficulty,  at  the  time  the 
assignment  was  made,  attendant  upon  any  at- 
tempt to  separate  the  partnership  and  individual 
assets,  and  the  partnership  and  individual 
debts,  would  be  considered,  under  the  view  of 
the  state  courts,  in  passing  upon  the  question 
of  intent  to  defraud  in  faBing  to  specifically 
distinguish  between  them. 

The  only  other  ground  of  objection  on  this 
branch  of  the  case  relates  to  the  foUowing 
clause  in  the  deed: 

"And  the  said  trustees,  for  the  purpose  of 
executing  this  trust,  shaU  at  once  take  charge 
of  all  the  property  and  effects  hereby  conveyra. 
and  make  an  inventoiy  thereof,  and  proceed 
to  collect  the  choses  in  action  and  all  eiddeoces 
of  indebtedness,  and  to  convert  the  real  and 
personal  property  into  cash  as  soon  as  possible; 
and  they  may  make  sale  of  the  real  and  other 
personal  estate  hereby  conveyed,  at  puUic 
auction  or  private  sale,  at  such  time  or  times 
and  place  or  places  and  after  such  notice  as  to 
them  shall  seem  best;  and  they  may  make  such 
sale  upon  such  terms  and  conditions  as  to  them 
shall  seem  best,  except  that  at  any  sale  of  said 
property,  real  or  personal,  at  public  auctioD, 
any  creditor  secured  by  this  deed  in  the  second 
class  above  enumeratea  shall  have  the  right  to 
purchase  any  part  or  parcel  of  said  property 
so  sold  and  pay  the  said  trustees  therefor  at  its 
full  face  value  the  amount  found  due  such 
purchaser  secured  by  this  deed,  or  so  muc:h 
thereof  as  may  be  necessary  to  enable  such 
creflitor  to  complete  the  payment  of  bin  pur> 
chase  money;  and,  to  enable  as  many  creditors 
as  poraible  to  become  bidders  on  these  terms, 
the  said  trustees  may  have  the  real  estate  hereby 
conveyed,  or  any  part  thereof,  laid  off  into  lots 
or  parcels,  as  they  may  think  best  And  upoo 
the  conversion  of  the  said  property  beraiT 
conveyed  into  money  the  jnid  trustees  shaa 
distribute  the  same  to  the  creditors  herobr  se- 
cured in  the  order  hereinbefore  named  witn  all 
diligence,  and  in  the  distribution  between  those 
creditors  who  may  have  purdiased  ptopeity 
and  paid  for  the  same  under  the  pfovlsfcini  of 
this  deed  with  a  part  of  the  monsfy  found  doe 
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them  respectively,  and  those 

purchase,  the  trustees  shall  obaerve  su^  rule 

of  equality  as  will  be  Just  and  proper.** 

But  can  it  be  property  conduded  that  this 
provision  is  irreconcilable  with  any  other  in- 
ference than  that  of  fraud?  And  even  if  so 
much  of  it  as  allows  the  creditors  In  the  second 
class  to  bid  and  use  their  claims  m  purdiaae 
money  were  invalid,  ought  the  whole  instni- 
ment  to  be  therefore  declared  of  no  effect? 
We  agree  with  the  circuit  court  that,  as  respecu 
fraud  in  law  as  contradistinguished  from  f raod 
in  fact,  where  that  which  is  valid  can  be  sep- 
arated from  that  which  is  invalid,  without  de- 
feating the  general  intent,  the  maxim.  '*void 
in  paii,  voiaintoto,"  does  not  necestsrfly  up- 
ply,  and  that  the  instrument  may  be  sustained 
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ootwUbstandlng  the  ioTalldity  of  a  particular 
provision.  Denny  v.  Bennett^  128  U.  8.  489, 
406  ra2:  491,  4941;  Ounningham  y.  Norton, 
laS  U.  8.  77  [81:  624];  MaUer  t.  Norton,  182 
U.  8.  501  [88:  897];  DarUng  t.  iSc^m,  22 
Wend.  488;  BouM  v.  Edgar.  4  HI  417,  419. 

Nor  are  we  able,  in  Tiew  of  the  current  of 
dfciflions  in  Virginia  and  all  the  terms  of  the 
deed  taken  together,  to  concur  with  the  re- 
ceiver's coiiDseT  that  fraudulent  intent  is  a  nec- 
essary deduction  from  the  permission  to  the 
creditors  in  the  second  class  to  avail  themselves 
of  their  claims  in  bidding  in  the  manner  pre- 
scribed. The  deeil  expressly  stated  tliat  it  was 
ffivcD  to  secure  the  costs  and  expenses,  and 
ttien  the  payment  of  the  indebtedness  enumer- 
ated bi  the  fit  St  class;  '*and  qfttr  the  nayment 
of  the  hereinbefore  mentioned  sums  ana  claims, 
to  secure,  secondly,  the  following  creditors  to 
be  paid  equally  and  ratably  If  the  property 
hereby  conveyed  shall  be  insufficient  to  pay 
Uiem  all,  but  with  the  privilege  as  to  bidding 
on  such  property  as  roav  be  sold  at  auction  as 
hereinafter  provided."  Yhis  contemplates  the 
payment  of  the  creditors  in  the  first  claw>  before 
the  bidding  clause  could  take  effect,  an-i  pit, 
dudes  the  operation  of  that  clause  to  tbe  prej 
udice  of  those  creditors.  Tlie  record  discloses 
that  the  total  amount  secured  in  tbe  flrxr  clns: 
was  less  than  fifty  thousand  dollars,  of  which 
the  t)ank  held  more  than  four  fifths,  and  that 
the  cash  assets  were  much  more  than  enough  to 
cover  tlie  costs  and  expenses  and  this  amount, 
without  any  sales;  so  that  the  facts  correspona 
with  the  intention  deduciblc  from  the  language 
of  the  deed.  The  fln>t*class  creditors  are  to  be 
paid  before  tbe  sec«>nd-cla8s  creditors  can  exer- 
cise the  right  to  bid  if  salt^  by  public  auction 
ever  take  place.  The  bank  is  %  creditor  in  the 
first  and  second  classes  and  the  sole  creditor  in 
the  third  cla-«s,  but  it  has  no. ground  of  com- 
plaint as  a  third -claas  creditor!  as  the  operation 
of  the  chkuse  can  only  be  for  its  benefit  as 
such. 

The  eeooodclass  creditors  are  all  treated 
alike,  and,  as  the  counsel  for  the  trustees  say, 
are  placed  in  exactly  the  same  legal  relation  to 
the  subject  matter.  If  it  could  be  said  that 
the  clause  might  operate  to  create  a  preference 
as  between  tl^m.  the  grantors  had  a  right  to 
prefer;  but  inasmuch  as  each  can  bid,  and  the 
trustees  have  power  to  divide  the  property  into 
parrels  to  enable  as  many  creditors  as  possible 
to  become  bidders,  and  are  charged  with  the 
duty  to  observe  such  rule  of  equality,  between 
thone  who  purchase  and  those  who  do  not.  as 
will  be  Just  it  is  not  easy  to  see  bow  a  prefer- 
ence could  be  obtained.  The  question  is  not 
whether  the  trustees  might  prove  unfaithful^ 
A  contingency  of  which  there  is  no  intimation 
here— but  whether  the  provisions  of  the  deed, 
if  carried  out  according  to  their  apparent  intent, 
would  be  fraudulent  in  their  operation.  It 
seems  to  us,  as  it  did  to  the  circuit  court,  that 
such  is  not  the  reasonable  inference,  and  that 
the  manifest  oblcct  was  to  stimulate  bidding, 
prevent  a  sacrifice  of  the  property,  and  benefit 
tbe  creditors,  and  this  without  any  advantage 
to  the  aasignors  other  than  that  involved  In 
having  thdr  assets  go  as  far  as  possible  in 
payment  of  their  debts.  It  is  not  they  who 
reap  a  pecuniary  benefit,  but  their  creditors. 

Without  further  elaboration,  we  are  of  opin- 


ion  that  the  deed  is  not  void  in  law  because  of 
the  insertion  of  the  provision  in  question. 

It  should  also  be  observed  that  the  trustees 
are  rendering  their  reports  under  the  direction 
of  the  court,  and  ai^  in  their  cross-bill  "the 
aid  and  direction  of  this  honorable  court  in  [BOO] 
tbe  ascertainment  of  all  and  every  the  copart- 
nership property  and  the  individual  property 
standing  in  the  names  of  the  individiial  mem- 
bers of  the  said  copartnerships,  or  any  of  said 
members,  and  in  the  application  of  the  trust 
funds  to  the  payment  of  the  debts  secured, 
and  in  the  administration  of  this  their  trust: 
and  they  are  advised  that  it  is  their  right  and 
privilege  to  file  this  their  bill,  and  to  apply  to 
this  honorable  court  as  a  court  of  equity  for 
tbe  purpose  aforesaid."  8o  that  the  receiver, 
bavmg  invoked  the  interposition  of  a  court  of 
equity,  can  find  there,  eUher  on  his  own  appli- 
cation or  that  of  his  adversary,  a  nnnedy  for 
any  inlurious  results  he  may  apprehend  in  the 
administration  of  the  tnist.  The  court  will 
see  to  it  that,  as  far  as  practicable,  nartnersbip 
assets  are  applied  to  partnership  liaoilities  and 
individual  assets  to  individual  liabilities,  and 
that  the  bidding  clause  shall  not  be  put  into 
operation  unless  in  consonance  with  equity  and 
good  conscience. 

It  te  earnestly  argued,  however,  that  the 
deed  should  be  set  aside  because  fraudulent  in 
fact  We  have  patiently,  but  without  success, 
examined  this  record  in  Uie  effort  to  discover 
what  specific  acts  are  made  out  by  the  proofs, 
establishing,  in  connection  with  the  deed  itself, 
actual  fraud  in  its  execution.  The  inquiry  is 
not  whether  the  grantors  had  been  previously 
guilty  of  fraud  or  embezzlement,  but  whether 
this  particular  conveyance  was  made  with  a 
fraudulent  Intent  known  to  the  trustees  or 
beneficiaries.  Btan9  v.  OrtehKow,  15  Grstt. 
193;  Emerwn  v.  8ent&r,  118  U.  8.  8  [80:  49]. 
It  sppears  that  the  Bains  were  indebted  to  the 
bank  nnd  also  to  tliHr  depositors  in  several  hun« 
dred  thousand  dollars.  It  ia  said  that  they  in- 
dulged in  wUd  speculations  in  real  and  personal 
'  esute,  stocks,  bonds,  mines,  railroads^  etc.;  but 
that  applies  as  well  to  the  squandering  of  the 
seven  nundred  thousand  dollarsand  upwards  of 
deposits  with  them  as  a  banking  firm,  as  it  does 
to  tbe  money  that  they  absorbed  from  the  bank; 
and  in  any  view ,  tbe  violation  of  their  fidudanr  [ q9i ] 
relaUons  to  the  bank  of  which  they  were  offi- 
cers, or  their  treatment  of  the  depositors  in  the 
banking  firm  of  which  they  were  members, 
does  not  render  the  assignment  of  all  their 
property  for  the  benefit  of  their  creditors  there- 
fore fraudulent 

The  bank  and  the  banking  house  suspended 
on  the  second  day  of  April,  1885,  and  the  as- 
signment was  msde  on  tne  sixth  day  of  ApriL 
On  the  81st  day  of  March  preceding.  Bain  A 
Uro.  transferred  to  the  bank  certain  securitiea 
of  the  estimated  value  of  t570.000in  reduction 
of  their  indebtedness,  and  some  other  assets, 
as  collateral  to  their  guarantv  of  any  deficiency 
which  might  result  when  the  securities  were 
realized  on.    When  they  transferred  aO  their 

Boperty,  partnership  and  individual,  of  every 
nd,  bv  tbe  deed  in  controversy,  they  pro- 
vided for  tbe  payment  in  tbe  flrtt  instance 
of  some  $49,881.61,  of  which  the  bank  held 
$48,288.49,  and  then  for  the  payment  in  full, 
or  ratably,  of  their  own  depositors,  and  certain 

7M 


67(M»7. 


SXTPBEMB  COUBT  OF  THE  UhITBD  StATBS. 


Oct.  TsBMU 


notes  aggregating  $102,000.  held  by  the  bank; 
and  they  put  the  remaininff  indebtaiDess  to  the 
bank  in  a  third  class.  Tiiey  had  a  right  to 
make  preferences,  and  it  is  evident  that  their 
effort  m  the  assignment  was  to  equalize  as  be- 
'  •  tween  what  they  owed  their  own  depositors 
and  what  they  owed  the  bank,  taking  into  con- 
sideration what  the  bank  had  already  obtained. 
There  was  no  fraud  in  this,  of  whicn  the  bank 
couJd  complain,  as  between  it  and  the  other 
creditors. 

Oounsel  contends  that  the  deed  was  in  con- 
travention  of  sections  5151  and  5284  of  the  Re- 
yised  Statutes  of  the  United  States,  which  pro- 
Tide  that  the  shareholders  of  every  national 
banking  association  shall  be  held  individually 
responsible  for  its  debts  to  the  extent  of  the 
amount  of  their  stock,  and  additional  thereto, 
and  that  the  comptroller  may  enforce  that  in- 
dividual liability.  It  is  insisted  that  the  cap- 
ital stock  is  a  trust  fund  of  which  the  directors 
Are  the  trustees,  and  that  the  creditors  have  a 
lien  upon  it  in  equity;  that  this  applies  to  the 
liability  upon  tne  stock  of  a  national  bank; 
and  that  no  general  assignment  of  his  property 
for  the  payment  of  bis  debts  can  lawfully  be 
made  by  a  shareholder,  certainly  not  when  he 
Is  a  director.  Undoubtedly  unpaid  subscrip- 
tions to  stock  are  assets,  and  have  frequently 
been  treated  by  courts  of  equity  as  if  impressed 
[692]  ^^  A  ^nist  $ub  mode.  In  the  sense  that  neither 
the  stockholders  nor  the  corporation  can  mis- 
appropriate such  subscriptions  so  far  as  credit- 
ors are  concerned.  Biehardaon  v.  Oreen,  188 
U.  8.  80, 44  [88:  516, 522].  Creditors  have  the 
same  right  to  look  to  them  as  to  anything  else, 
and  the  same  right  to  insist  upon  their  payment 
as  upon  the  payment  of  anv  other  debt  due  to 
the  corporation.  The  shareholder  cannot  trans- 
fer his  shares  when  the  corporation  is  failing, 
or  manipulate  a  release  ther^rom,  for  the  pur- 
pose of  escaping  his  liability.  And  the  princi- 
Ele  is  the  same  where  the  snares  are  paid  up, 
ut  the  shareholder  is  responsible  in  respc^ 
thereof  to  an  equal  additional  amount  There 
was,  however,  no  attempt  here  to  avoid  this  lia- 
bility, and  the  fact  of  its  existence  did  not  oper- 
ate to  fetter  these  assignors  in  the  otherwise 
lawful  disposition  of  their  property  for  the 
benefit  of  tneir  creditors. 

Some  other  transactions  are  referred  to  in 
the  bill  as  indicating  fraud  in  fact,  but  they 
are  not  insisted  upon  in  ar^ment  and  require 
no  special  consideration.  One  of  them  relates 
to  a  deed  of  Wallace  A  Son  to  Bain  &  Bro., 
executed  April  6, 1885,  and  referred  to  by  coun- 
sel in  another  connection. 

We  think  the  circuit  ^urt  was  right  in  find- 
ing *'no  evidence  whatever  of  anv  actual  fraud- 
ulent intent  on  the  part  of  the  nrm,  or  either 
of  the  partners,  to  binder  and  delay  their  cred- 
itors." 

The  argument  is  pressed  that  the  trustees 
were  neither  bona  fide  purchasers  for  value  nor 

Eurchasers  without  notice,  because  thev  must 
ave  had  knowledge,  for  Uie  reasons  given,  of 
the  previous  conduct  of  Bain  A  Bro.  But,  as 
we  have  already  seen,  that  previous  conduct 
did  not  render  the  assignment  in  itself  fraud- 
ulent, although  it  is  qmte  true  that  all  the  cir- 
cumstances should  be  taken  into  consideration 
In  passing  oo  that  question.  It  is  urged  that 
the  tmsteet  knew  that  Bain  A  Bro.  bad  oo 
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right  to  make  the  deed,  because  on  the  8l8t  of 
March,  when  they  transferred  to  the  bank  cer- 
tain stocks  and  bonds  of  the  face  value  of 
$640,000  and  an  estimated  value  of  $570,000, 
a  member  of  the  concern  verbally  promised 
that  they  would  not  make  an  assignment  giv* 
ing  pre^rences  a£[ainst  the  bank.  The  trans- 
fer of  these  securities  rendered  the  bank  lusl 
so  much  better  off,  and  counsel  for  the  receiver 
concedes  that  the  advice  of  the  bank's  former 
counsel  in  regard  to  it,  'In  the  condition  of  the 
affairs  of  the  bank  at  that  date,  .  .  .  was  wise 
and  proper,  and  did  secure  to  the  bank  what- 
ever can  be  realized  from  the  sale  of  the  se- 
curities delivered  under  the  agreement  of  March 
81,  1885."  The  verbal  promise  not  to  make 
preferences  constituted  no  lien  upon  Bain  A 
Bro's  property,  and  its  disregard  did  not  affcd 
the  validitv  of  the  deed,  aor  is  any  issue  in 
regard  to  It  made  upon  the  pleadings.  It  is 
noticeable  that  Bain  ib  Bro.  declined  to  incor- 
porate that  pledge  in  the  written  agreement 
transferring  the  securities,  and  we  are  nol 
called  upon  to  examine  into  the  drcumstancis 
under  wnich  the  promise  so  given  failed  to  be 
carried  out.  The  receiver  Msigns  for  error 
that  the  circuit  court  held  that  be  was  entitled 
to  a  surrender  of  such  of  the  property  which 
it  was  found  had  "actually  been  purchased 
with  the  moneys  of  the  bank  as  be  elects  U> 
take,  but  of  no  other."  In  other  words,  it  to 
insist^  that  the  receiver  is  entitled  to  a  diarge 
upon  the  entire  mass  of  the  estate,  with  prior- 
ity  over  the  other  creditors  of  Bain  A  Bra 

It  was  said  by  Mr,  JtMce  Bradley  in  Fr^^ 
liMhuyien  v.  ifugent,  86  Fed.  Rep.  220,  289: 
"Formeriy  Uie  equitable  right  ox  following 
misapplieci  money  or  other  moperty  into  the 
hands  of  the  parties  receiving  it  depended  upon 
the  abiUtj  ox  identifying  it,  the  equity  attach- 
ing only  to  the  very  property  misapplied. 
This  ngnt  was  first  extended  to  the  proceeds 
of  the  property,  namely,  to  that  which  was 
procured  in  place  of  it  oy  exchanee,  purchase 
or  sale.  But  if  it  became  confused  with  other 
property  of  the  same  kind,  so  as  not  to  be  dis- 
tinguishable, without  any  fault  on  the  part  of 
the  possessor,  the  equity  was  lost  finally, 
however,  it  has  been  hda  as  the  better  doctrine 
that  confusion  does  not  destroy  the  equity  en- 
tirely, but  converts  it  into  a  cnarge  upon  the 
entire  mass,  giving  to  the  party  injured  by  the 
unlawful  diversion  a  priority  of  riffbt  over  the 
other  creditors  of  the  possessor.  This  is  as  far 
as  the  rule  has  been  carried.  The  difBculty  of 
sustaining  the  claim  in  the  present  case  is,  tliat 
it  does  not  appear  that  the  goods  claimed— thai 
is  to  say,  the  stock  on  hand,  finished  and  un* 
finishea— were  dther  in  whole  or  in  part  th« 
proceeds  of  any  money  unlawfully  abstracted 
hom  the  bank.'^#  The  same  difDculty  presents 
itself  here,  and  while  the  rule  laid  down  by 
Mr.  Juitice  Bradley  has  been  recognized  and 
applied  by  thia  court  {BalHmare  Oent,  Nationai 
Bank  V.  Ckmn.  Mut.  L.  Im.  Oo.  104  U.  &  64. 
67  [26:698,  6091,  and  cases  dted),  yet,  as  stated 
by  the  chief  Justice,  **purchaseB  naade  and 
paid  for  out  of  the  general  mass  cannot  be 
claimed  by  the  bank,  unless  it  is  shown  that  its 
own  moneys  then  in  the  fund  were  appropri- 
ated for  that  purpose."  And  this  the  evldenoe 
fails  to  establish  as  to  any  other  property  than 
that  desi^ated  in  the  decree,  Skhhoagh  it  It 
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claimed,  on  behalf  of  the  recelTer,  that  the 
•am  of  $105,000  due  to  the  bank  upon  certain 
notes  of  Wallace  A  Son,  which  had  been  dis- 
counted hj  Bain  A  Bro.,  and  which  were  re- 
discounted  for  the  latter  by  the  bank,  should 
have  been  traced  into  certain  property  conyeyed 
by  Wallace  &  Son  to  Bain  A  Bro.  The  cir- 
cumstances, so  £ur  as  necessary  to  elucidate 
ttiis  claim,  are  as  follows:  Bain  A  Bro.  owed 
the  Richmond  Cedar  Works  $81,885.71.  The 
Excbance  National  Bank  held  the  interest  of 
Baio  A  Bro.  in  these  works  under  the  transfer 
of  Bain  A  Bro.  to  the  bank,  of  March  81, 1885. 
The  Richmond  Cedar  Works  owed  the  £z- 
ehange  National  Bank  $140,000,  upon  which 
Wallace  A  Son  were  indorsers.  Wallace  A  Son 
owed  Bain  A  Bro.  over  $800,000.  By  a  deed 
dated  April  8, 1885,  Wallace  A  Son  conveyed 
certain  property  to  the  Richmond  Cedar  Works 
for  $55,000,  receiving  in  nayment  the  Cedar 
Works'  check  on  Bam  A  Bro.  for  $81,885.71, 
due  from  them  to  it,  and  the  notes  of  the  Cedar 
Works  for  the  balance,  which  were  turned  over 
to  Bain  A  Bro.  Bv  this  transaction  the  indebt- 
edness of  Bain  A  Bro.  to  the  Cedar  Works  was 
eitinffuished,  and  Wallace  A  Son'sindebtedness 
to  BJn  A  Bro.  reduced  by  the  ram  of  $55,000. 
This  left  Wallace  A  Son  stfll  debtors  of  Bain 
A  Bro.  to  the  extent  of  over  $245,000,  and  on 
the  6th  day  of  April,  1885,  they  executed  a 
deed  of  their  remaining  propertv  to  Bain  A 
Bro.,  for  the  expreasea  connderation  of 
$151,800,  which  proper^  has  passed  under 
Uie  assignment  in  this  caie.  Kone  of  this 
property,  so  far  as  appears,  waa  purchased  with 
the  mtmej  of  the  bank,  but  counsel  for  the  re- 
ceiver contends  that  because  Bain  A  Bro.  had 
rediscounted  the  notes  of  Wallace  A  Son  to 
the  amount  of  $10M00  at  the  bank,  and  be- 
cause the  deed  of  Wallace  A  Son  to  Bain  A 
Bro.  waa  in  payment  of  their  Indebtedness  to 
tiie  latter.  In  whole  or  in  part,  therefore  it 
ought  to  be  held  that  the  bank's  money  pur- 
diised  Wallace  A  Son's  in'opcrty  for  the  bene- 
fltof  Bain  A  Bro.  We  do  not  understand  that 
the  bank  waa  entitled  to  the  assets  of  Bain  A  J 
Bro's  debtors,  and  can  perceive  no  ground  for 
holding  that  Bain  A  Bro.,  in  receiviog  the  deed 
fh>m  Wallace  A  Son,  were  purchasing  proptetj 
with  the  money  of  the  bank. 

Thia  disposes  of  the  errors  asrigned  oa  be- 
half of  the  receiver,  and  leaves  for  conridera- 
tkm  those  assigned  on  behalf  of  the  trustees 
upon  their  cross-appeaL  The  prindnal  conten* 
tion  Is  that  it  was  error  to  decree  tnat  the  re- 
ceiver could  take  "such  of  the  property  here- 
inbefore set  out  and  found  to  have  been  actuaD  v 
purchased  with  the  moneys  of  the  said  bank 
aahe  elects  to  take;  and  by  making  said  eleo- 
tioQ  and  receiving  rach  property  the  said  re- 
ceiver Is  not  to  be  estopped  from  receiving  the 
full  benefit  of  the  said  deed  of  trust,  or  the 
provisions  thereof,  in  favor  of  the  Exchange 
Kational  Bank."  We  do  not  concur  in  that 
view. 

The  doctrine  of  election  rests  upon  the  prin- 
dple  that  he  who  aeeks  equity  must  do  it,  and 
meana,  as  the  term  is  ordinarily  used,  that 
where  two  inconsistent  or  alternative  rights  or 
^Jaims  are  preaented  to  the  choi<«  of  a  party, 
hr  aperson  who  manifests  the  clear  intention 
that  he  should  not  enjoy  both,  then  he  must 
accept  or  reject  one  or  the  other;  and  so,  in 
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other  words,  that  one  cannot  take  a  benefit 
under  an  instrument  and  then  repudiate  it. 

It  canoot  be  assumed  that  there  was  an  in- 
tention on  the  part  of  Bain  A  Bro.  to  dispose 
of  that  which  was  not  theirs,  or,  even  if  they 
lawfully  could,  to  cut  the  bank  off  from  par- 
ticipating in  the  property  assigned,  in  the  order 
mentioned,  by  Imposing  the  condition  that  the 
tNtnk  should  purchase  its  share  by  parting  with 
its  own  property;  nor  does  any  equitable  im- 

J>lication  to  that  effect  arise.  The  other  cred- 
tors  cannot  claim  compensation  for  being  de- 
prived of  what  did  not  belong  to  Bain  A  Bro., 
or  of  anything  transferred  in  lieu  thereof. 
There  existed  no  equity  on  their  part  which  -^^^, 
can  bo  held  to  estop  the  bank  from  receiving  [696] 
what  may  como  to  It  under  the  assignment, 
and  in  doingso  it  will  not  occupy  inconsistent 
positions.  That  it  sought  to  have  the  deed  wt 
aside  does  not  deprive  ft  of  its  rights  under  It, 
upon  the  failure  of  its  attack. 

It  was  entirely  competent  for  the  court  to 
adjust  this  matter  upon  equitable  principles, 
and  thia  it  has  done  in  its  decree.  Under  the 
asrignment  the  bank  gets  a  preference  of  some- 
thing over  $43,000,  m  then  ranks  with  other 
creditors  to  the  extent  of  $108,000,  whfle  the 
balance  of  a  very  large  indebtednesa  due  to  it 
is  relegated  to  the  Uurd  class:  and  it  appears 
to  be  entirely  Just  that  it  should  have  in  addi- 
tion the  benefit  of  that  which  bek)ngs  to  it, 
and  to  which  the  other  creditors  have  do  claim. 
And  this,  though  amounting  on  Its  face  to 
$140,872.21,  we  are  informed  by  counsel  for 
the  trustees,  haa  only  an  actual  value  of 
$20,177.18,  to  three  items  of  which,  amounting 
to  $6,840,  the  objection  is  made  of  failure  or 
proof  of  their  having  been  purchased  with  the 
bank's  money. 

We  have  examined  the  record  with  care, 
and  are  aatisfled  with  the  conduaion  arrived  at 
by  the  special  master  and  the  court  as  to  these 
items,  and  shall  not  disturb  the  deeree  in  that 

The  trustees  alsodemur  to  being  held  affected 
with  notice  as  to  the  traced  property,  princi- 
pally because  the  affairs  of  the  debtors  were 
m  rach  a  state  as  to  render  the  task  of  disen- 
tanglement exceedingly  onerous.  As  inquiry 
would  have  conducted  the  trustees  to  the  snro^ 
eonclusiou  as  that  now  reached,  the  fact  that 
the  conduct  of  Uie  Baina  rendered  it  difficult 
to  accurately  distinguish  between  one  class  of 
property  and  another  should  not  absolve  them 
from  the  operation  of  the  rule  as  to  notice,  if 
otherwise  applicable. 

While  it  is  well  setUed  in  Virginia  that  the 
^Tustees  and  beneficiaries  in  a  deed  of  trust  to 
secure  bona  fide  debta>  occupy  the  position  of 
purchasers  for  a  valuable  consideration  ( Wiek- 
lam  V.  Lewii,  18  Gratt.  427;  Evans  v.  ^rssii- 
how,  15  Gratt  156;  Ke$ner  v.  TV^v,  98  U.  S 
50,  58  [25:  88]).  yet  they  cannot  hold  with  no-  L697]: 
tice  of  the  fraudulent  intent  of  their  grantor, 
or  of  the  fraud  rendering  hia  title  vda.  And 
it  is  equally  well  settled  in  the  States  of  West 
Virginia  and  Virginia  that  notice  tothe  trusteea 
Is  notice  to  the  beneficiaries.  FideHtp  Iiu.  T, 
d  8.  D.  Co.  V.  Shenandoah  VaiUy  R,  Co.  82 
W.  Va.  244:  BowrUy  v.  Brooke,  2  Ldgh,  446; 
French  v.  Lo^l  Co.  5  Leigh.  641. 

The  knowledge  of  the  situation  possessed 
by  Mr.  Old,  ooe  of  the  trustees,  who  was  tba^ 
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Bains'  attorney  at  the  time  of  the  assignment, 
'  «nd  by  whom  it  was  drawn,  was  quite  compre- 
bensive,  and  was  obtained  in  such  a  manner 
,   and  under  such  circumstances  that  he  most  be 
presumed  to  have  communicated  it.    It  was 
I   knowledge  obtained  in  the  particular  transac- 
tion.    TJU  DUHOed  knriti,  78  U.  8.  11  Wall. 
866, 866  [20:  167].    There  can  be  no  doubt, 
also,  respecting  the  duty  of  the  trustees  to  in- 
quhre  as  to  the  rishts  of  the  bank,  and  that 
iney  are  chargeable  with  a  knowled^  of  all 
the  facts  that  inquiry  would  have  aiscloeed. 
The  decree  directs  that  the  costs  of  the  suit 
he  paid  out  of  the  trust  funds  in  the  hands  of 
the  defendant  trustees,  and,  as  we  agree  with 
the  results  arrived  at  by  the  circuit  court,  we 
are  of  opinion  that  this  direction  was  correct. 
The  decree  leiU  be  in  all  thinge  Harmed, 

Mr,  JuHiee  Brewer  was  not  a  member  of 
the  court  when  this  case  was  argued,  and  took 
no  part  in  its  deddon. 


ALEXANDER  R.   SHEPHERD  bt   al.. 

Appts., 

V. 

GEORGE  S.  PEPPER 

(8ee  8.  C.  Reporter^  ed.  aas-SSS.) 

FUing  hand  on  appeal  nunc  pro  tunc — decree, 
when  a  ntUlitif  and  no  bar — reeeiter — rente 
and  proJUe—$ale  of  entire  incumbered  prop* 
ertff—ineufnbranca  alt  due— property  omitisd 
from  trust  deed  by  accident— decree  for  de- 
fideney—law  of  JJietriet  qf  OolumSia — re- 
ceiver, when  proper— intereet,  rate  qf^new 
tru^ee  in  place  afone  dead, 

i.  Where  the  appeal  was  taken  in  open  court  and  no 
citation  was  nnno— ry,  and  the  record  has  been 


duly  flled«  appellant  may  he  allowed  on  the  beaiw 
tnar  to  file  a  hond  nunc  pro  tune. 

5.  A  party  is  not  hound  by  a  prior  decree  which  is 
so  uncertain  in  descrlhinff  property  as  to  he  in- 
operative and  void;  the  sale  under  such  a  decree 
is  a  nullity,  and  therefore  no  cloud  on  tlie  title. 
Buch  a  decree  is  no  bar  to  a  second  suit. 

8.  Wherever  property  subject  to  a  lien  has  beeo 
brought  within  the  domain  of  a  court  of  equity, 
and  a  receiver  of  it  is  appointed,  the  rents  and 
proHts  in  the  hands  of  the  receiver  will  be  ap- 
plied, along  with  the  corpttt  of  the  fund,  to  satisfy 
the  lien,  after  paying  charges,  such  as  taxes  and 
insurance. 

4.  A  court  of  equity,  on  the  application  of  a 
Junior  Incumbrancer,  will  provide  for  the  sale  of 
the  entire  incumbered  property.  If  the  dream- 
stances  of  the  case  show  that  the  interests  of  the 
mortgagor  and  of  the  tncumbrancen  require  the 
sale. 

6.  This  authority  is  properly  exercised  in  the  case 
of  deeds  of  trust,  where  all  the  Incumbrances  are 
due,  and  where  the  plaintiif  has  a  flrat  Uen  oo 
some  of  the  property  sought  to  be  sold  and  a  seo> 
ond  lien  on  the  other  property,  and  where  all  the 
incumbrancers  are  parties  to  the  suit 

a.  Property  omitted  by  accident  from  one  of  the 

trust  deeds,  when  both  parties  supposed  the  deed 

covered  it,  may  be  reached  and  sold  in  much  a 
suit. 

T.  A  decree  for  a  deficiency  is  a  necessary  incident 
of  a  foreclosure  suit  in  equity. 

8.  Section  806  of  the  Revised  Statutes,  relating  to 
the  District  of  Columbia,  authorises  a  decree  in 
permmam  against  the  debtor  for  the  balance  re- 
maining due  after  the  proceeds  of  the  sale  of 
lands  covered  by  a  mortgage  or  a  deed  of  trust  in 
the  nature  thereof  has  beeo  applied  to  the  satis- 
faction of  the  debt. 

a.  The  court  properly  appointed  a  receiver  to  take 
possession  of  the  rents,  in  order  to  preserve 
them  for  that  party  to  the  suit  who  should  ulti- 
mately be  found  to  be  equitably  entitled  to  them, 
under  the  facts  of  this  case,  the  property  itself 
being  inadequate  security  and  the  debtor  being 
I    insolvent. 


Noirn— As  to  powers  crad  duties  of  reeefoert,  see 
iioCe  to  Davis  v.  Gray,  Bk.  21,  p.  417. 

At  to  right  of  mortooQor  to  income  and  produete 
4tf  mortgaoed  prsmtee*,  see  note  to  Oilman  v.  UL  ft 
Miss.  TeL  Oo.  Bk.  26,  p.  406. 

Am  to  when  waste  by  the  mortgaoor  wQl  be  re- 
•slrtrtfMci  byii^netion,  see  note  to  Hutchins  v.  King, 
Bk.  17,  p.  644. 

As  to  etriet  foredoeure  of  mortgage,  see  note  to 
-Clark  V.  Beybum,  Bk.  19,  p.  864. 

Ae  to  order  of  sole  of  mortgaged  premlaes,  see  note 
to  Orvis  V.  Powell,  Bk.  26,  p.  288. 

The  foUowlng  are  late  decisions  on  the  subject  of 
receivers,  their  appointment,  powers  and  duties, 
«eceiver*s  certificates  and  discbarve  of  receivers: 

A  receiver  pendente  llle  of  mortgaged  premises 
•may  be  appointed  without  notice  where  the  mort- 
gagor has  refused  to  deliver  the  crops  and  other 
personal  property,  and  there  are  prior  liens,  and 
the  mortgagor  is  insolvent,  and  the  crops  are  in 
danger  of  being  lost  or  destroyed.  Ashurst  v.  Leh- 
man, 86  Ala.  870. 

The  appointment  of  a  receiver  is  authorised  when 
the  party  seeking  the  appointment  shows  prima 
facie  a  title  or  a  lien  upon  the  subject  matter,  and 
that  it  is  in  danger  of  loss  firom  waste,  misconduct 
or  insolvency.  Ibid,;  Elwood  v.  Oreenleaf  First 
Nat.  Bk.  41  Kan.  476;  Duranttr.  QroweD,  IT  N.  a  867. 

Where  the  whole  scheme  of  a  MH  Is  to  set  aside 
•trust  deeds  executed  by  a  oorporMlon,  which  are 
found  to  be  valid,  and  to  dlstrOmte  the  proeeeds  of 
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the  property  among  the  oreditors  pro  rata,  and  the 
property  will  not  pay  the  several  creditors  under 
the  trust,  a  receiver  will  not  be  appointed.  Pyles 
v.  Riverside  Furniture  Oo.  80  W.  Ya.  128. 

After  a  decree  to  sell  real  estate  to  satisfy  Uena* 
and  an  appeal  from  that  decree,  the  court  below 
may  appoint  a  receiver  to  rent  out  ttie  real  estatsu 
Adklns  V.  Edwards,  88  Va.  818. 

In  an  injunction  suit,  where  the  right  to  subject 
land  to  sale  for  the  purchase  money  Is  In  litigatioo, 
the  court  may  appoint  a  receiver  to  rent  ttie  land. 
Ibid, 

Creditors  are  not  estopped,  by  their  acts  dene 
under  an  assignment  which  is  afterwards  declared 
void,  from  petitioning  for  a  receiver  of  the  debt* 
or*8  property.    Re  Walker,  87  Minn.  848L 

A  receiver  should  not  be  granted  where  a  bond, 
properly  secured,  to  account  for  and  pay  over  the 
proceeds  as  the  court  might  thereafter  direct* 
would  furnish  suflldent  security.  Stlth  v.  Jooes^ 
101 N.  C  880. 

In  an  action  for  the  dissolution  of  a  partnefshlift, 
the  court  has  no  power  to  appoint  a  receiver,  pen-^ 
dente  Hte,  of  alleged  assets  of  the  firm,  of  which  the 
ownership  by  the  firm  Is  in  issue  and  denied  by  the 
answer.    Brush  v.  Jay,  118  N.  Y.  4M, 

The  right  of  a  mortgagor  to  the  rents  and  proAlB 
pendente  liU  is  a  substantial  one  under  the  laws  of 
Michigan  and  the  courts  cannot  appoint  a  receiver 
to  take  the  rents  and  profits  to  apiriy  on  the  morv 
gage  prior  to  the  completion  of  foredosare  by  sale 
and  ooallmiattoii,  although  the  seumlty  is  Inade- 
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Ml  UiMtor  the  Berlied  StetutM  relating  to  the 
Dlitrlot  of  Oolambte,  partlei  may  oootraot  In 
wrldiKr  for  the  paTiiient  of  Interett  ai  the  imte 
of  10  per  oeot  per  annum. 

n.  The  ooort  properly  teed  the  amoont  di»e  ao- 
eordln#  to  the  terma  of  the  oontraot,  as  to  teter- 
eit  on  the  payment  of  which,  before  the  day 
fljMd,  the  decree  would  not  go  into  eOeot,  but 
thecaae  would  be  dlemimed. 


IS,  Where  one  of  the  trueteei  appointed  by  the 
decreeof  the  apecial  term  to  make  the  mim  hae 
died,  the  court  below  hae  power  to  appoint  a 
new  one  In  his  place. 

[Kaiae.] 

Argumi  N^.  M6j  £7,  Dee.  t,  1889.    Decided 

Marth  S,  1890. 

APPEAL  from  a  decree  of  the  Supreme 
o.  Court  of  the  District  of  Columbia,  in  a  suit 
for  forecloeure.  decreeiDg  that  the  property  be 
•old  and  applied  to  the  payment  ox  certain 
liena  thereon  in  the  order  named  therein  tad 
forjpayment  of  a  defldeiKnr.    AJhtmed. 

T^e  facts  are  stated  in  the  opinion. 

Opbiion  be1oir4  Mackey,  969. 

ifeetn.  Was.  r.  WUkttmglj^  Enoch  ToU 
ten  and  Honrjr  Wise  Oamett,  for  appel- 
lants: 

Mrs.  Gray  was  not  a  necessarr  perty  to  the 
first  suit,  and  the  decree  Is  not  for  that  reason 
any  less  eif ectiTe. 

Story,  Eq.  PL  g  198;  Oarpentier  ▼.  Brenham, 
40  Cat  884;  l<wa  Owfi^f  i9iipfi.  ▼.  Mineral 
BfintR  Co.  84  Wis.  188;  Hmcard  ▼. Mihoau^ 
kee  d  8t,  P.  B.  Co.  101  U.  S.  848  (86:1084). 

The  fact  that  Mrs.  Gray  is  aptrty  to  this  suit 
does  not  affect  the  question  ox  the  estoppel  of 
Uie  former  suit  as  between  Shepherd  and  his 
trustees  and  Pepper. 

Tfunnpefm  t.  Eoberte,  66  U.  6.  84  Bow.  841 
(16:660). 

The  record  shows  that  complainant  has  made 
his  dectloo  to  take  under  his  deeds  of  tniatao- 


cordinff  to  their  description  with  full  knowl- 
edge ox  the  alleged  mistake. 

Bigelow,  Estoppel,  608, 614;  BmmMy.  ChO- 
lieMe  Bank,  8  Ohio,  6S^  Bapalee  t.  SUmirt, 
27  N.  Y.  810;  Dug  ▼.  WvnhMfp^  74  Pa.  800; 
awaneon  ▼.  TarHnifUm,  7  Heisk.  618;  Tuiie  ▼. 
SUtene,  98  Mass.  806;  Qrymee  ▼.  Sandere,  98 
U.  8.  66  (28:  796). 

Rights  and  demands  cannot  be  spUt  np  and 
tried  piecemeaL 

Bodmre  t.  HigginM,  67  DL  844:  StoekUm  t. 
FmUi9  U.  S.  18  How.  480  (16:  8961 

That  the  property  would  sell  to  oetter  ad- 
▼antage  as  a  whole  is  no  legal  reason  which 
would  give  the  court  the  right  and  power  so  to 
decree  against  the  objections  of  those  interested 
in  lot  A. 

MeLaughlin  ▼.  Bamum,  81  Md.  444,  446. 

The  complainant  does  not  give  the  court  Ju- 
risdiction of  the  entire  case,  and  therefore 
should  not  be  heard. 

BoMtman  t.  Amoekeag  Mfg.  Oo.  47  K.  H.  71, 
9fiiProihero t. PhOpe, 86 l£g.  L.  A  Eq.  6ia 

The  court  below  erred  tn  passing  a  personal 
decree  against  Shepherd  for  deficioicy.  Pep- 
per is  not  a  mortgagee  wekinff  foreclosure. 
There  is  no  averment  in  the  biO  of  any  such 
liability  and  no  prayer  asking  any  such  relief. 
Complainant  bed  the  right  to  interpose  tha 
Statute  of  Limitations. 

Angell,  Lim.  g  880;  DudUg  t.  Prim.  10  & 
Mon.  84;  Ckritimae  t.  ifildUtt,  8  Ired.  Bq,  686; 
MiUer  Y.Melniwre,  81  U.  S.  6 Pet  61-64(8:880, 
881);  MiO^  t.  BeaBer,  100  Pa.  668. 

A  party  secured  by  a  deed  of  trust  has  no  in- 
terest in  the  land  itself,  and  the  reata  not  being 
granted  he  has  no  rlgbt  to  a  reodrer. 

J9mie(m  ▼.  Lagote,  88  U.  a  18  How.  98  (iti 
909). 

And  DO  right  to  the  rents  and  prc^ts  after 
default 

Wager  ▼.  Stone,  86  Mich.  864;  GUman  t. 


ouato.  Unkm  Hut.  L.  Ins.  Oo.  T.  Unkm  Mms  Pias- 
ter Oo.  (Mloh.)  a  L.  a  A.  m. 

T^  Justifj  the  appointment  of  a  reoelver  in  fore- 
oloeare,  oo  the  fround  of  waste,  the  waste  most  be 
serious  and  the  danger  of  destruction  or  tmpair- 
meot  of  the  seouiitjr  imminent.   Ibid, 

Where  more  than  a  million  doUan  is  tn  default  in 
interest  upon  a  mortose  on  a  railroad,  and  there 
are  different  factions  between  the  real  owners  as 
So  Its  manacement,  a  reoelFer  may  properly  heap- 
pointed  in  foreclosure  prooeedlngs.  Meroantiie 
Trust  Co.  ▼.  MlMOUil,  K.  AT.  R.Co.lL.B.A.80r, 
a8Fed.Kep.m. 

Where  It  is  not  shown  that  the  mortaagor  Is  In- 
eolTOot,  or  that  the  mortasfw)  property  is  not  iof- 
fldeot  to  fairly  pay  all  the  incumbranoea,  a  re- 
cetrer  should  not  be  appointed.  Paine  t.  McBlroy, 
It  Iowa,  n. 

A  court  of  equity  may  call  in  the  asMts  of  the 
estate  from  the  perMmal  rcpressntatlTe  and  plaoe 
them  In  a  reoeiTer*B  hand*.  Darls  w.  Chapman,  M 
Va.aT. 

A  recelTer  In  supplementary  proceedings  against 
«  judgment  debtor  acquires  no  UtJe  to  the  payment 
which  subsequently  becomes  due  to  the  debtor  for 
^wctlnga  building  which  is  unfinished  si  the  time 
of  the  appotntmeot.  Wiiiiioo  t.  Salmon,  16  N.  J. 
Bq.  S97. 

Where  the  property  of  an  tnsolventiOOffporatlon 
Ihitile  to  taxatloo  under  the  N.Y.  Corporation  Tsz« 
Act  1S8S,  chap.  618.  as  amended  by  N.  Y.  Laws  IflBt 
ehap.  inu  has  been  sequestered,  and  Is  in  the  hands 


of  a  reoelrsr  appointed  in  foreolcsore,  a  direot  ap« 
pUeatlon  for  an  order  on  him  for  payment  o<  the 
taxes  may  be  made  to  the  dOurt  In  the  foreeloenrs 
proceeding,  by  the  attomey-geoeraL  CsotralTrasI 
Co.  y.  N.  Y.  City  ftN.B.Oo.lL.B.A.M.18  Oenk 

,Bep.SM,liOM.Y.  m. 

I  The  power  of  courts  to  authorise  the  Issue  of  r^ 
odTers*  certificates,  and  to  made  them  a  nhargs 
upon  railroads  and  their  property  superior  to  the 
liens  of  mortgages  snd  statutory  liens,  is  to  be  ex* 
erdsed  with  great  caution,  and  If  possible  with  tlie 
consent  or  acquiescence  of  the  parties  interested 
in  the  funds.  Inrestment  Oo.  t.  Ohio  AM.  W.  B. 
Oo.iSFed.Bep.tf. 


made  after  a  decree  of  foredosnre  and  sale  of  prop- 
erty, oontaining  on  tlieir  face  a  prorislon  author- 
ised by  the  order  making  them  a  lien  oo  the  prop- 
erty, will  constitute  a  first  lien  thereon,  if  the  order 
Is  not  appealed  from.  Be  Ikrmers  Loan  ft  Trust 
Oo.l»n.8.t06(ae:66S). 

A  reoetrer  of  an  insotrent  bank,  anthorfasd  to 
prosecute  and  defend  suits  for  the  eorpoiation,  has 
a  right  to  bring  a  suit  in  equity  to  foreoloss  a 
mortgage  giYsn  to  the  bank.  Ooomt  ▼.  Bray,  IS 
AhLfiT. 

Notice  of  proceedings  for  the  dliohsrgs  of  a  r^ 
oelTer  need  not  be  glren  to  ciedltois  tn  the  aotlott. 
A  creditor  injured  by  sooh  dtsoharge  may  apply  to 
the  ooort  to  yaoato  the  order.  V.  T.  ft  W.  U.  TsL 
Co.  T.  Jewett,  m  N.  T.  Ml. 
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mnais  d  M.  TeUg.  Oo.  91  U.  8.  617  (28:  410); 
Fionda  0.  R.  Co,  v.  BehutU,  108  U.  8. 148  (26: 
826);  KounUe  ▼.  Omaha  Roid  Co,  107  U.  8. 
892,  398  (27:  614,  615);  Teal  v.  Walker,  111  U. 
8.  242  (JM5:  415);  Grant  ▼.  Phamx  L.  In».  Co. 
121  V:  8.  105  (80:  905). 

Msigra,  Nathaniel  Wilson  and  Walter 
D.  DaTidce*  for  appellee: 

NoDe  of  the  questions  involved  in  this  cause 
was  involved  in  or  adjudicated  in  the  former 
cause 

Strong  v.  Grant,  2  Mackev.  224,  225;  Mobile 
County  V.  Kimhall,  102  U.  8.  705  (26:  242); 
Gould  ▼. EoanniUe  d  O.R  Co.  91  U.  8.  684 
(28: 419). 

The  decree  in  that  case  would  not  operate  to 
bar  a  foreclosure  under  the  pending  bill. 

Gardner  v.  Sharp,  4  Wash.  C.  0.  609;  Wdls. 
Res  Adiudicata,  §  199;  Walden  v.  Bodlev,  89  U. 
8.  14  Pet  161  (10;  899);  Bug/tee  v.  U.  8.  71  U. 
8.  4  Wall.  287  (18: 804). 

The  former  decree  is  too  uncertain  to  oper- 
ate as  an  estoppel. 

HueeeU  v.  Mace,  94  U.  8.  606-608^24:  214, 
215);  Wells,  Res  Adjudicata,  §§  216,  224,  280. 

The  opinion  of  the  court  mav  be  referred  to, 
to  ascertain  the  real  point  deculed  and  the  ex- 
tent of  the  estoppel. 

OromweU  v.  Sae  County,  94  U.  8.  851,  858, 
854,  856  (24:195.  198,  lW)i  Graham  v.  La 
Crossed M.  B,  Co. 70 U.  8.  8 WaU. 704,  710,711 
a8:247,  250);iXm«  V.  Brown,  94  U.  8.428,  429 
(24:206,  207);  BueeeU  v.  Flaee,  94  U.  8.  608,  609 
(24: 215);  l^rimg  t.  Grant,  2  Mackey,  218,  228- 
225. 

A  deficiency  decree  is  the  rule  in'tbis  Juris- 
diction, and  is  by  statute  a  necessary  part  of 
every  foreclosure  decree. 

Rev.  8tat  U.  8.  g§  406.  808,  relating  to  the 
District  of  Columbia;  Dodge  v.  FreedmaM  8.  d 
T.  Co.  106  U.  8.  445  (27:  206). 

A  receiver  should  be  appointed. 

Grant  v.  Phanix  L.  In$.  Co.  121  U.  8.  105 
(3C:  905);  Keyeer  v.  BUz,  4  Mackev,  179. 

One  of  the  trustees  appointed  by  the  court 
below  to  sell  the  real  estate  under  the  decree 
appealed  from  has  died,  and  it  is  requested  that 
this  court  now  substitute  in  his  place  some 
suitable  person. 

Hotden  v.  Freedmane  8.dT.Co.W^\}  ^.7%, 
74  (25:  567,  568). 

Mr,  JusHee  Blatohford  delivered  the  opin- 
ion of  the  court: 

On  the  1st  of  June,  1874.  Alexander  R  8hep- 
herd  and  his  wife  made  a  deed  of  trust  to  An- 
drew 0.  Bradley  and  William  H.  Philip,  con- 
veying to  them  reel  estate  situated  In  the  City 
of  Washington,  in  the  District  of  Columbia, 
described  in  the  deed  as  follows:  "Part  of  lot 
numbered  two  (2)  in  square  numbered  one 
hundred  and  sixty-four  (164),  and  bounded  and 
described  as  follows,  viz.:  Beginningjat  a  point 
OB  North  K  8treet  forty-three  feet  and  nine 
inches  (48A  ft.)  east  of  the  southwestern  cor- 
ner of  saia  square,  and  running  thence  west  on 
K  8treet  forty-three  feet  and  mne  inches  (48^ 
ft.),  to  said  southwestern  oomer  of  said  square; 
thenoe  northwesterly  along  the  line  of  Coo- 
necticat  Avenue  about  eighty  feet  and  ten 
inches  (80f}  ft),  to  the  south  line  of  original 
lot  numbered  three  (8)  in  said  square;  thenoe 
northeasterly  and  at  right  angles  with  said  ave- 
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nue  and  alone  the  line  of  said  lot  three  (8), 
about  eighty-five  (85)  feet,  to  intersect  a  lino 
drawn  due  north  from  the  point  of  beginning, 
and  thence  due  south  to  the  point  of  begm* 
niog."  The  deed  recited  that  Shepherd  was 
indebted  to  George  8.. Pepper  in  the  sum  of 
$85,G0O,  evidenced  by  a  promissory  note  exe- 
cuted to  Pepper,  dated  June  1. 1874.  and  pava- 
ble  in  5  years  after  date,  with  interest,  payable 
semi-annually  at  the  rate  of  9  per  cent  per  an- 
num, until  paid,  accompanied  by  10  coupon 
notes  for  $1,575  each,  representing  the  inter- 
est; and  it  conveyed  the  land  in  trust  to  secure 
the  payment  of  the  notes.  It  gave  power  to 
the  trustees  to  sell  the  premises  at  public  auc- 
tion, on  a  default  in  the  payment  of  the  notes 
or  any  installment  of  interest,  and  to  convey 
the  property  in  fee  simple  to  the  purchaser. 
Shepherd  covenanted  in  the  deed  to  keep  the 
building  on  the  land  insured-  durine  the  con- 
tinuance of  the  trust  in  the  sum  of  $25,000, 
and  to  have  the  policies  assigned  to  the  trus- 
tees; and  that,  on  his  failure  to  do  so.  Pepper 
might  do  it  and  the  premium  he  should  pav 
should  be  considered  assecuredby  the  trust  deed. 

On  the  22d  of  March,  1875,  Shepherd  and 
his  wife  executed  to  William  F.  Mattingly  and 
the  said  Andrew  C.  Bradley  another  deed  of 
trust,  covering  the  same  premises  by  the  same 
description  as  in  the  first  deed,  to  secure  the 
pevment  to  the  said  Pepper  of  a  promissorr 
note  dated  March  22, 1875,  for  $10,000.  payable 
5  years  after  date,  with  interest  payable  semi- 
annually, at  the  rate  of  9  per  cent  per  annum, 
until  paid,  accompanied  by  10  coupon  notes  of 
$450  each,  representing  the  interest  The  other 
provisions  of  this  trust  deed  were  in  terme 
like  those  of  the  first  one,  eioept  that  the 
insurance  against  fire  was  to  be  $10,000. 

On  the  15Ui  of  May,  1876,  Shepherd  and  his 
wife  executed  a  deed  of  trust  to  James  E.  Fitch 
and  Lewis  J.  Davis,  covering  premiMs  de- 
scribed as  follows:  '*A11  that  certain  piece  or 
parcel  of  ground  situate  and  lying  in  the  City 
of  Washington.  District  of  Columbia,  and 
known  and  described  upon  the  ground  plat  or 

elan  of  said  city  as  lot  No.  three  (8),  in  A.  R 
bepherd's  subaivision  of  square  number  one 
hundred  and  sixty-four  (164),  said  lot  number 
three  (8)  fronting  forty-three  feet  and  nine 
inches  (48  ft.  9  in.)  on  K  Street  N.  W.,  and  one 
hundred  and  nine  feet  and  one-half  inch  (109 
ft.  i  in.)  on  Connecticut  Avenue."  The  deed 
was  made  to  secure  the  payment  of  a  promis- 
sory note  for  $85,000,  made  by  Shepherd,  dated 
May  15,  1876,  fi^ven  to  Mercy  Maria  Carter, 
payable  8  years  after  date,  with  interest  at  the 
rate  of  9  per  cent  per  annum,  payable  quarter- 
ly. Tlds  deed  covered  the  same  premises  em- 
braced in  the  first  two  deeds  of  trust,  and  an 
additional  piece  of  land  in  the  rear  of  those 
premises,  having  a  frontage  on  Connecticut 
Avenue  of  28  feet  2i  inches,  and  running  east- 
ward across  the  rear  part  of  the  premises  coy- 
ered  by  the  first  two  deeds  of  trust 

On  the  15th  of  November,  1876,  Shepherd 
and  his  wife  executed  an  assignment,  for  the 
benefit  of  the  creditors  of  Shepnerd.  to  George 
Taylor,  Henry  A.  WUlard  and  Samuel  Cro«» 
which  assignment  covered  *'lot  8  in  square 
164."  WilUrd  refused  to  accept  the  trust,  and 
Peter  F.  Bacon  was  duly  appointed  aasigDee  in 
his  place. 

Its  r.s. 
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Oq  the  lltta  of  AinU,  1878,  Pepper  filed  a  bill 
in  equity,  in  the  Sapreme  Ooortof  the  District 
of  Cx>lumlrfa,  making  at  defendants  Shepherd 
and  his  wife,  Bradley,  Philip,  Mattincly,  Tay- 
lor, Orois  and  Bacon.  The  bill  set  forth  the 
making  and  contents  of  the  two  deeds  of  tmst 
in  favor  of  Pepper  and  of  the  assignment  by 
Shepherd;  that  JPepper  was  still  the  holder  of 
the  note  for  ^,000  and  the  note  for  $10,000, 
and  the  coapon  notes  belonjging  thereto;  that 
[631]  there  were  large  arrears  of  interest  dne  there- 
on; that  the  property  was  largely  incumbered 
with  tasns,  Mid  nad  oeen  sold  for  the  taxes  for 
the  year  ending  June  80,  18T7;  that  Shepherd 
bad  fdled  to  keep  the  property  insorod,  and 
Pepper  had  adyanced  tne  amount  of  the  pre- 
miums of  insurance;. that  Pepper  had,  in  writ- 
ing, requested  the  trustees,  under  the  deeds  of 
trust,  to  adyertise  the  propetty  for  sale,  but  the 
defendant  Bradley,  a  trustee  under  each  of  the 
deeds,  had  refused  to  do  so,  by  a  letter  to  Pep- 
oer,  in  which  he  also  stated  "that  the  trust 
does  not  coyer  the  entire  area  of  the  house, 
catting  off  about  twenty  feet  of  the  rear." 

There  was  and  Is  a  dwelling-house  on  .the 
land,  which  coyers  the  entire  width  on  K 
Street,  and  at  least  a  part  of  it  extends  the  en- 
tire depth  of  the  land  embraced  In  the  first  two 
deeds  of  tniit;  and  a  part  of  the  rear  part  of  it 
ii  boflt  upon  the  land  covered  by  the  deed  of 
trust  in  fayor  of  Mercy  Maria  Oitfter  which  is 
not  embraced  in  the  two  deeds  of  tmst  in  fayor 
of  Pepper. 

The  bm  ayened  that  at  the  time  the  two 
loans  were  negotiated  by  Pepper  he  was  in- 
formed and  belleyed  that  the  two  deeds  of 
tmst  covered  the  whole  of  the  house  and  lots; 
that  he  had  nothing  to  do  with  the  preparation 
of  those  deeds,  but  they  were  prepared  by 
Shef^ierd  or  his  attorn^;  that  Pepper  Defer 
saw  them  mitil  after  the  negotiations  were  oon- 
duded  and  the  money  paid;  that  Shepherd 
alone  was  responsible  for  any  mistake  or  omis- 
sion; that  at  the  dates  of  the  deeds  of  tmst  the 
boose  was  completed  and  occupied  by  Shep- 
herd as  a  dweUlDg;  that  sub-lot  A  in  square 
164,  being  the  premlsea  not  covered  by  the  two 
deeds  of  trust  in  favor  of  Pepper,  was  at  that 
time  owned  by  Shepherd;  that  it  was  under- 
stood that  the  two  deeds  of  trust  in  favor  of 
Pepper  wonld  and  did  cover  the  whole  area 
occupied  by  the  house  and  grounds;  that  the 
part  of  the  house  not  Induoed  in  those  two 
deeds  of  tmst  was  what  Is  known  as  the  "  pic- 
ture ganery;"  that  the  rear  end  of  It  could  be 
detadicd  without  marring  or  lessening  the 
value  of  the  property;  that  the  plaintiff  was 
entitled  to  enforce  the  collection  ox  the  moneys 
due  to  him,  irrespective  of  any  Injury  which 
the  sale  mlriit  do  to  Shepherd  or  anyone  hold- 
ing under  him;  and  that,  in  any  event,  the 
[633]  plaintiff  had  the  right  to  enforce  the  sale  of  so 
much  of  the  proi^v  as  was  oovcrad  by  the 
two  deeds  of  trust  in  his  favor. 

The  prayer  of  the  bill  was  that  a  trustee 
might  be  appointed  by  the  court  In  place  of 
the  trustees  under  the  two  deeds  of  trurt,  with 
directions  and  authority  forthwith  to  execute 
the  trusts  of  the  two  deeds. 

Answers  to  this  bill  were  put  In  by  Matting- 
ly,  Bradley  and  Shepherd,  the  answer  of  Shep- 
held  setting  up  that  the  loans  to  him  hj  Pep- 
per were  usurious  and  void  under  the  laws  of 
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the  State  of  Pennsylvania,  which  governed 
the  oontracti.  Issue  was  Joined,  prtwfs  were 
taken  and  the  case  was  heard  atspeoial  term, 
which,  on  the  12th  of  May,  1879,  entered  a 
decree  overruling  the  defense  of  usury,  and 
further  deoreeing  as  follows:  "That  James  M. 
Johnston  be,  and  Is  hereby,  appointed  trustee 
in  the  place  and  stead  of  Andrew  C.  Bradley, 
in  the  deed  of  trust,  A  recorded  In  Liber  ^— , 

folio ,  of  the  land  records  for  the  District 

of  Columbia,  and  referred  to  in  the  record  in 
this  cause.  This  decree  Is  without  prejudice 
to  all  other  rights  of  defendant."  Shepherd, 
on  the  14th  of  May,  1879,  appealed  from  this 
decree  to  the  general  term;  but,  after  the  sale 
to  Pepper  herainaf  ter  mentioned,  he  dismissed 
hisappeid. 

Jonnston  and  PhOlp,  claiming  and  purport- 
ing to  act  under  the  deed  of  trust  of  June  1, 


ng  t 
1874, 


1874,  and  regarding  Johnston  as  having  been 
appointed  trustee  in  the  place  of  Bradley,  un- 
der  that  deed,  by  virtue  of  the  decree  of  May 
19, 1879,  advertised  for  sale  at  public  auction 
the  premises  described  in  that  deed,  by  the  de- 
scription contained  in  It  The  sale  took  place 
on  tne  28d  of  October,  1879,  and  the  property 
was  sold  to  Pepper,  at  such  auction,  for  $50,000: 
and  Philip  and  Johnston,  as  trustees,  executed 
and  delivered  to  Pepper  a  deed  of  the  prop* 
ertv. 

On  the  14th  of  November,  1879.  Shepherd 
filed  a  bOl  In  equity  In  the  Supreme  Court  of 
the  District  of  Oolumbla,  against  Philip,  Johns- 
ton and  Pepper,  setting  forth  the  sale  and  the 
deed  to  Pepper,  and  alleging  that  Johnston  and 
Philip  acted  without  authority  in  selling  the 
property,  Inasmuch  as  Johnston  was  not  a 
trustee  under  the  deed  of  trust,  and  the  decree 
of  May  19, 1879,  did  not  confer  upon  him  any 
power  under  that  deed,  nor  substitute  him  m 
the  place  of  Bradley  under  it,  nor  remove 
Braoiey  from  his  ofllce  of  trustee  under  It;  that 
it  was  announced  at  the  sale  by  the  auctioneer 
that  the  sale  was  made  subject  lo  tasns  estimated 
at  $8,700,  and  that  the  lot  sold  did  not  include 
the  rear  part  of  the  buHding;  that  the  property 
was  knocked  down  to  Pepper  for  $50,000  and 
the  said  taxes:  that  the  price  was  grossly  in- 
adequate; that  Shepherd,  at  the  time  of  the 
sale,  was  the  owner  of  a  valuable  equitable  in- 
terest in  the  property;  and  that  the  sale  was 
void. 

The  prayer  of  the  bill  was  that  the  sale  be 
set  aside  and  the  deed  to  Pepper  canceled;  that 
the  defendants  be  restrained  from  Interfering 
with  the  property,  or  attempting  to  enforce  at 
law  any  fegsj  right  claimed  as  a  consequence 
of  the  sale  or  the  deed;  and  for  general  relief. 

Philip  and  Johnston  answered  the  bOl,  as 
also  dia  Pepper.  Pepper  also  filed  a  cross- bin 
against  Shepherd,  Philip  and  Johnston,  setting 
forth  the  contenii  of  the  original  bill  and  of 
the  answers  to  it,  and  praying  that  the  sale  to 
Pepper  be  decreed  to  be  legal  and  valid,  and 
the  aeed  to  him  effectual  to  convey  to  him  an 
unincumbered  fee-dmple  title  to  the  real  estate; 
for  a  writ  of  assistance  to  put  him  in  possession 
of  the  premises:  for  a  rmiver  to  collect  the 
accruing  rents;  for  an  injunction  to  restrain 
Sbepbera  and  all  persons  claiming  under  him 
from  interfering  with  the  plalntflf  in  respect 
of  the  premises:  and  for  general  relief. 

A  repllcatioQ  was  filed  to  the  answers  to  the 


[6331 


«96-«65 


BxjFBmiB  CouBT  aw  tee  Uhitbd  Statbb. 


Oor.  Tbbm^ 


original  bill,  and  Shepherd,  and  also  Philip 
and  Johnston,  answered  the  cross-bilL  Issue 
was  Joined  on  such  answers  and  proofs  were 
taken.  The  case  was  heard  at  special  term, 
and  a  decree  was  made,  on  the  80th  of  October, 
1880,  dismissing  the  bill,  with  costs,  the  decree 
being  made  by  Mr,  Justice  James.  It  stated 
that  Shepherd  appealed  to  the  general  term 
from  the  decree. 

On  the  24th  of  December,  1880,  Mr.  JtuHee 
James  filed  an  opinion  in  the  suit,  in  which  he 
stated  that  the  decree  of  May  12,  1870,  in  the 
suit  of  Pepper  against  Shepherd,  was  inopera- 
-  tlve  and  Toid  for  uncertainty.    He  added:  "It 

1*34]  purports  to  substitute  a  trustee  in  one  of  two 
deeds  mentioned  in  the  pleadings,  without 
designating  which  of  them.  It  is  true  that  it 
can  be  inferred,  from  the  comparative  effects 
of  the  substitution  in  the  one  or  the  other  case, 
that  the  court  was  not  likely  to  intend  to  sub- 
stitute Mr.  Johnston  for  Mr.  Bradley  in  the 
deed  whidi  oonTeyed  only  an  equitable  title, 
but  I  do  not  think  that  I  am  at  liberty  to  ex- 
plain and  give  certainty  to  the  decree  by  refer- 
ence to  such  considerations.  It  has  been  sug- 
gested that  a  decree  may  be  explained  ^ 
reference  to  the  pleadings  on  which  it  is  basea, 
and  this  undoubtedly  may  be  done  in  a  proper 
case,  but  I  do  not  find  that  the  uncertainty  of 
the  decree  In  this  case  can  be  cleared  up  in  that 
way.  It  follows  that,  if  the  decree  Is  uncer- 
tain on  its  face,  the  alleged  title  of  Pepper, 
through  Mr.  Johnston  as  substituted  trustee, 
is  not  a  cloud  upon  the  title  of  the  complain- 
ant, and  consequently  this  court  cannot  take 
Jurisdiction  to  grant  the  relief  prayed.  There- 
fore, the  decree  must  be  that  the  bOl  be  dia- 
missied." 

On  the  14th  of  January,  1881,  the  defendants 
in  the  suit  of  Shepherd  against  Pepper  entered 
an  appeal  from  the  decree  of  Octooer  80, 1880. 
On  the  11th  of  February,  1881,  Shepherd  dis- 
missed his  appeal  from  that  decree.  A  motion 
by  Shephera  to  dismiss  the  appeal  from  that 
decree  taken  by  the  defendants  therein  appears 
to  have  been  granted  by  default;  and  th^,  on 
the  25th  of  F^vuary,  1881,  filed  petitions  pray- 
ing the  court  in  general  term  to  reinstate  their 
appeal.  The  ground  of  these  petitions  was, 
that  the  opinion  of  Mr,  Justice  James  found 
as  a  fact  that  the  trustees,  Philip  and  Johns- 
ton, had  no  power  to  make  a  sale,  which  find- 
ing did  not  appear  in  the  decree  of  October  80, 
18o0.  The  court  acted  upon  the  petitions  for 
reinstating,  1^  making  an  order,  on  the  17th 
of  June,  l88l,  striking  from  the  files  of  the 
court  the  opinion  of  Mr,  Justice  James.  This 
left  the  decree  of  the  special  term,  made  Octo- 
ber 80, 1880,  to  stand  as  a  decree  merely  dis- 
ndssinff  the  bill  of  Shepherd. 

On  the  20th  of  July,  1881,  Pepper  began  the 
present  suit  bv  filing  in  the  Supreme  Court  of 
the  District  of  Ck>lumbia  a  bill  in  equity  against 
Shepherd  and  his  wife:  Mercy  Maria  Carter, 
[635]  who  had  been  married  and  become  Mercy 
Maria  Carter  Gray;  Fitch  and  Davis,  the 
trustees  in  the  deed  of  trust  for  the  benefit  of 
Mrs.  Gray;  Bradley,  Mattingly  and  .Johnston, 
trustees  (Philip  having  died);  David  R.  Bart- 
lett.  Bacon  ana  Cross,  assignees  under  the  deed 
of  assignment  of  November  15.  1876  (Barttett 
having  been  appointed  assignee  in  the  place  of 
Taylor);  and  John  Alexander  and  George  M. 
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Barker,  two  of  the  creditors  secured  by  that 
assignment,  as  representatives  of  that  class  of 
creaitors. 

The  bill  aeU  forth  the  two  deeds  of  trust  ii» 
favor  of  Pepper  and  the  deed  of  trust  In  favor 
of  Mrs.  Gray.  It  avers  that  Pepper  owns  and 
holds  the  promissory  note  for  $35,000  and  the 
one  for  $10,000;  that  they  are  both  overdue; 
that  a  large  amount  of  interest  is  due  upon  them; 
that  Pepper  has  advanced  moneys  on  account 
of  taxes  and  insurance  on  the  premises  covered 
by  the  three  deeds  of  trust,  which  moneys  are 
secured  by  the  two  deeds  of  trust  in  his  favor; 
that  Mrs.  Gray  stUl  holds  her  promissory  note 
for  $85,000,  which  Is  overdue,  with  interest 
from  May  15, 1877;  and  that  the  parties  who 
claim  to  be  secured  by  the  assi^ment  of 
November  15, 1876,  a  copy  of  which  is  annexed 
to  the  bill,  are  very  numerous  and  cannot  witli- 
out  inconvenience  and  delay  be  brought  before 
the  court.  It  then  sets  forth  the  filmg  of  the 
former  bill  by  Pepper;  the  contents  of  the  de- 
cree of  May  12. 1879;  the  appeal  by  Shepherd 
from  that  decree;  the  sale  of  the  property  to 
Pepper  by  Philip  and  Johnston,  trustees;  the 
filing  of  the  bill  by  Shepherd,  the  proceedings 
thereunder,  and  the  entry  of  the  decree  of  €^ 
tober  80, 1880;  the  filing  of  the  opinion  of  Mr. 
Justice  James;  and  the  order  striking  that  opin- 
ion from  the  files. 

The  bill  further  alleges  that  it  is  competent 
to  show  at  any  time  the  grounds  upon  which 
the  decree  of  October  80,  1880,  was  placed  by 
the  opinion  of  the  court:  that,  as  that  opinion 
states  that  the  decree  of  May  12,  1879,  did  not 
give  to  Johnston  any  power  to  sell,  the  decree 
of  October  80,  1880,  was  in  effect  an  adjudica- 
tion upon,  and  favorable  to,  the  averments  in 
the  bin  filed  by  Shepherd,  that  the  sale  to  Pep- 

Ser  was  made  without  authority,  and  that  the 
eed  of  Riilip  and  Johnston  to  Pepper  was 
null  and  void:  that,  as  Shepherd  had  always  _, 

insisted  that  the  decree  of  May  12, 1879,  was  [636] 
void  and  the  sale  to  Pepper  a  nullity,  and  to 
the  end  that  said  lot  8  may  be  sold  as  a  whole. 
Pepper  files  his  bill  in  order  that  an  undisputed 
title  to  the  whole  property  may  be  obtained  by 
means  of  foreclosure  proceedings  under  the  de- 
cree of  the  court;  that  the  lot  numbered  8  in 
Shepherd's  subdivision  of  square  164,  fronting 
48  feet  9  inches  on  K  Street  and  109  feet  ^  hn^ 
on  Connecticut  Avenue,  being  the  property  de- 
scribed in  the  deed  of  trust  in  favor  of  Mrs. 
Gray,  is  improved  by  an  expensive  dwelling- 
house,  erected  thereon  by  Shepherd;  that  the 
portion  of  that  lot  8  contained  in  the  descrip- 
tive clauses  of  the  two  deeds  of  trust  given  by 
Shepherd  to  secure  the  moneys  loaned  to  him 
by  Pepper,  does  not  embrace  all  the  ground 
covered  by  and  appurtenant  to  the  .d rolling- 
house,  the  portion  omitted  from  those  two  deedi 
of  trust  being  a  lot  designated  as  sub-lot  A, 
fronting  about  28  feet  2i  inches  on  Connecticut 
Avenue,  and  running  back  with  that  width; 
that  the  omission  of  that  strip  from  those  two 
deeds  of  trust  was  either  by  accident  or  fraud 
on  the  part  of  Shepherd  or  his  agents;  that  in 
either  case  Pepper  is  entitled  to  have  the  de- 
scription of  the  ground  in  those  deeds  corrected, 
so  as  to  include  that  strip;  that  by  the  agree- 
ment of  Pepper  with  Shepherd  it  was  provide 
that  Shepherd  should  grant  to  trustees,  u 
secure  Pepper,  all  of  the  re^  estate  covered  bj 
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Ml  reaideDoe  cm  the  ooraer  of  K  Street  and 
Connecticiit  Avenue,  and  all  the  property  to 
be  used  as  appurteDant  and  ooDnectea  there- 
nitb,  and  which  is  designated  on  the  plat 
bo(dcB  of  the  dty  as  lot  8  of  Shej^herd's  subdi- 
Tnion  of   square  164;  that,  relying  upon  the 
fact  thai  the  first  deed  of  trust  embraced  all 
the  TOOperty  now  described  as  lot  8  in  square 
164,  Pepper  agreed  to  make  a  second  loan  on 
the  same  property,  and  therefore  the  second 
deed  of  trust  was  executed  as  now  found;  that, 
relying  upon  the  belief  that  both  of  the  deeds 
of  trust  embraced  all  of  the  real  estate  used  or 
to  be  used  by  Shepherd  for  his  residence  and 
appurtenant  thereto.   Pepper  advanced    the 
$45,000,  and  relied  upon  the  deeds  as  his  se- 
coritjr  for  the  loan,  beUering  that  they  con- 
formed to  his  contracts  with  Shepherd  and  em- 
braced all  the  real  estate  owned  at  that  point 
by  Shepherd  and  all  the  land  covered  by  the 
house  and  appurtenant  thereto;  that  he  would 
not  have  lotmed  any  money  to  Shepherd  if  he 
had  known  that  the  deeds  of  trust  did  not  em- 
brace all  of  such  real  estate  and  the  improve- 
ments made  or  to  be  made  at  that  point  by 
Shepherd,  with  the  yard  now  belonging  there- 
to; that,  after  the  execution  of  theileeds  and 
the  advance  of  the  $45,000,  Pepper  discovered 
that  sub-lot  A,  constituting  the  rear  28  feet 
^  inches  of  lot  8  in  square  164,  was  omitted 
entirely  from  the  deeds,  thereby  cutting  oif  a 
portion  of  the  improvements  and  seriously  im- 
pairing the  security;  that  the  omissions  were 
made  by  the  fraud  of  Shepherd  or  his  agents, 
and  without  any  suspicion  of  the  omlss&n  on 
the  part  of  Pepper;  Uiat  Shepherd  states  that 
he  rally  intended  to  embrace  in  the  two  deeds 
an  the  said  real  estate,  and  executed  the  deeds 
with  the  belief  that  all  of  said  property  was  so 
included,  but  that  the  omission  to  include  all 
of  it  was  due  to  accident  or  mistake  on  the  part 
of  himself  or  of  his  agents  who  prepared  the 
deeds,  and  without  fraud  on  his  or  their  part; 
that  it  was  well  understood  bv  Mrs.  Gray, 
when  and  before  she  loaned  the  $85,000  to 
Shepherd,  that  the  two  prior  deeds  of  trust  in 
favor  of  Pepper  constituted  prior  liens  on  all 
the  real  estate  embraced  in  the  deed  of  trust  to 
Mcore  her,  that  is,  lot  8  in  square  164;  that  she 
made  her  loan  with  the  belief  on  her  part  that 
both  of  the  prior  deeds  of  trust  actually  em- 
braced all  of  the  said  real  estate,  and  with  me  be- 
lief that  Pepper  and  Shepherd  understood  that 
all  of  said  real  estate  was  so  embraced;  that  she 
bad  actual  notice  that  Pepper  and  Shepherd 
fully  intended  to  embrace  in  the  first  and  sec- 
ond deeds  of  trust  all  the  real  estate  embraced 
in  the  third  one;  that  the  lien  of  Pepper  under 
his  two  deeds  of  trust  is  paramount  to  that  of 
Mrs.  Qray,  as  to  all  of  the  real  estate  referred 
to  in  her  deed  of  trust,  and  ought  to  be  en- 
forced, either  by  reforming  the  first  two  deeds 
by  including  therein  all  of  the  real  estate  em- 
braced in  the  deed  in  favor  of  Mrs.  Grav,  or  by 
enforcing]  the  lien  of  Pepper  on  lot  8  as  an 
eqoitable  mortgage  prior  to  any  rights  of  Mrs. 
Gray  therein;  thkt,  after  Pepper  had  so  ad- 
nnoed  to  Shepherd  the  $45,000,  he  learned 
for  the  first  time  that  Shepherd,  when  he  exe- 
cuted the  first  two  deeds,  had  only  a  tax  title 
to  sob-lot  A,  in  square  164:  that  Shepherd  had, 
iince  laid  loans  were  made  to  him,  perfected 
Ui  title  to  sub-lot  A,  by  buying  in  all  adverse 
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claims,  and  had  paid  the  money  therefor  from 
his  own  means;  that  such  sub-lot  A  was  con- 
veyed either  to  Shepherd  or  to  some  friend  as 
trustee  for  him;  and  that  in  either  case  the  per- 
fected title  will  inure  to  the  benefit  of  Pepper 
and  of  Mrs.  Gray. 

The  bOl  further  alleges  that  the  said  princi- 
pal sums,  with  large  arrears  of  interest,  are 
due  to  Pepper  and  to  Mrs.  Gray,  respectively, 
and  sums  are  also  due  to  Pepper  for  premiums 
of  insurance  and  taxes  paid  by  him;  Uiat  Shep- 
herd had  been  receiving  $6.(K)0per  annum  as 
rent  for  the  premises  and  the  furniture  in  the 
house;  that  the  incumbrances  on  the  r^  estate 
in  favor  of  Pepper  and  Mrs.  Grav,  with  the 
arrears  of  taxes,  amount  to  about  $1230,000.  and 
are  increasing  at  the  rate  of  about  $9,000  a 
year;  th^t  the  real  estate  is  an  inadequate  se- 
curity for  the  sums  charged  upon  it,  and  can- 
not be  sold  for  a  sum  sufficient  to  meet  even 
the  existing  liens  on  it.  and  will  not  yield  from 
rents  an  adequate  income  on  the  sum  charged 
upon  it;  that  Shepherd  is  insolvent,  and  there 
are  unsatisfied  Judgments  of  record  against  him 
in  the  Supreme  Court  of  the  District  of  Colum- 
bia, besides  unsecured  debts  estimated  by  Shep- 
herd to  amount  to  $810,000;  that  Shepherd  is 
unwilling  and  unable  to  make  good  the  defi- 
ciency due  to  Pepper,  after  properly  applying 
the  net  proceeds  of  Uie  sale  of  the  property; 
and  that  Bradley  refused  to  sell  the  property 
vested  in  him  as  trustee  under  the  first  deed  of 
trust,  and  has  endeavored  to  delay  and  prevent 
its  sale. 

The  prayer  of  the  bfll  is  for  the  appointment 
of  a  raceiver  to  receive  the  rents  due  and  to  be- 
come due  for  lot  8  and  the  improvements  upon 
it;  for  the  appointment  of  a  trustee  or  trustees 
to  sell  the  whole  of  such  lot  and  improvements; 
that  the  rents  and  the  proceeds  of  the  sale  of 
lot  8  be  applied  first  to  pay  said  indebtedness 
to  Pepper,  with  aU  interest,  costs,  charges  and 
expenses  due  to  him  by  reason  of  the  premises; 
that  Shepherd  may  discover  the  name  of  the 
holder  of .  the  legal  title  to  said  sub-lot  A,  and 
be  restrained  from  receiving  or  disposing  of 
any  part  of  the  rent  paid  or  to  become  due  for 
lot  8  and  the  improvements  thereon;  and  for 
general  relief. 

A  restraining  order  against  Shepherd,  as 
proved  for,  was  issued  on  the  filing  of  the  bill. 

Bradlev  answered  the  bill,  and  took  the  [639] 
ground  tnat  in  the  first  bill  filed  by  Pepper  the 
latter  had  insisted  upon  bis  right  to  the  sale  of 
the  property  as  described  in  the  two  deeds  of 
trust  made  in  his  favor,  and  did  not  ask  to  have 
the  defective  description  corrected,  and  had 
procured  the  propertv  to  be  sold,  and  had  pur- 
chased it  and  received  a  deed  for  it,  and  claimed 
title  to  it,  by  the  description  contained  in  those 
two  deeds  of  trust.  Bradley's  answer  also  set 
up  that  Pepper  had  brought  a  suit  at  law,  on 
the  20th  of  April,  1880,  against  Shepherd,  to 
recover  on  the  several  promissory  notes  men- 
tioned in  the  first  two  deeds  of  trust 

The  bill  was  taken  as  confessed  by  Fitch, 
Mattingjv,  Alexander  and  Barker. 

Mrs.  Gray  answered  the  bill,  alleging  that  at 
the  time  the  deed  of  trust  in  her  favor  was  made 
she  was  informed  and  believed  that  the  two 

Srior  deeds  of  trust  covered  only  the  property 
escribed  in  them,  and  that  the  deed  of  trust 
given  to  secure  her  was  a  second  lien  on  the 

711 


626-C55 


SUPBXICB  COUBT  OV  THB  UNITiBD  StATBB. 


Ooc  Tbbm, 


1640] 


part  of  lot  8  described  in  those  deeds  of  trost, 
aod  the  first  lien  on  the  remaining  part  of  that 
lot;  that,  relying  on  that  information,  which 
was  true,  she  loaned  to  Shepherd  the  $85,000 
on  the  security  of  that  lot;  that  she  had  no 
knowledge  or  mformation  that  Pepper  claimed 
that  there  was  any  accident,  mistake  or  fraud 
in  connection  with  the  first  two  deeds  of  trust, 
or  that  they  should  have  covered  any  property 
beyond  what  they  actuaUy  covered;  and  that 
Pepper  has  no  right  to  have  the  first  two  deeds 
of  trust  amended,  extended  or  changed,  as 
against  her,  or  any  right  to  any  lien  on  any 
part  of  lot  8,  as  against  her,  except  that  part 
described  in  the  first  two  deeds  of  trust.  She 
objects  to  a  sale  of  lot  8. 

Cross  and  Bacon  put  in  an  answer  to  the  bill; 
and  the  court,  on  the  1st  of  December,  1881, 
on  a  hearing,  granted  an  injunction  aft  i^rayed, 
against  all  of  the  defendants  except  Alexander 
and  Barker,  and  appointed  a  receiver  of  the 
rents  accrued  and  to  become  due.  The  order 
states  that  each  of  the  defendants  enjoined  ap- 
pealed  from  it.  Johnston  afterwards  withdrew 
nis  appeal;  and  on  the  motion  of  Pepper  the  ap- 
peal of  the  other  defendants  was  dismissed  by 
the  general  term. 

Shepherd  put  in  an  answer  to  the  bill,  on  the 
1st  of  June,  1882,  denying  that  the  bill  filed  by 
him  was  dismissed  for  want  of  Jurisdiction;  de- 
nying that  the  omission  of  sub-lot  A  from  the 
first  two  deeds  of  trust  was  an  accidenl  ^ir  a 
fraud  on  his  pari  or  on  that  of  his  agents;  and 
denying  that  Pepper  has  the  right  to  have  the 
deeds  corrected  so  as  to  include  sub-lot  A;  but 
admitting  that  he  (Shepherd)  executed  the  first 
two  deeds  of  trust  in  the  belief  that  the  whole 
property  covered  by  the  house  was  embraced 
in  them.  The  answer  sets  up  that  Pepper  has 
no  right  to  the  rents  of  the  house  or  to  tne  rent 
of  the  furniture  contained  in  it,  and  no  interest 
in  the  premises  except  to  have  them  sold  and 
bis  claims  paid  out  of  the  proceeds  of  sale;  that 
the  subject  matter  of  the  bill  is  embraced  in 
the  prior  suit  brought  by  Pepper,  which  is  still 
pending;  and  that,  if  Pepper  nas  taiv  rij^ht  to 
relief,  ho  must  seek  it  in  that  rait,  aj  bill  of 
review  or  otherwise. 

On  the  21st  of  July,  1882,  Pepper  amended 
his  bill  by  averring  that  lot  8  was  wholly  in- 
sufficient  security  for  the  debt  admitted  by 
Shepherd  to  be  due  to  Pepper  and  charged 
thereon,  and  could  not  be  sold  for  a  sum  siSfll- 
cient  to  meet  the  debt  so  admitted,  and  would 
not  yield  in  rents  an  adequate  income  on  the 
value  of  the  same,  even  assuming  rach  value 
to  be  equal  to  the  amount  of  the  debt  admitted 
to  be  due  to  Pepper  and  charged  on  Uie  lot 
The  amendment  also  stated  that  Philip  died 
intestate,  leaving  surviving  him  a  widow  and 
four  children,  infants,  whose  names  were  given, 
and  added  the  names  of  such  children  as  de- 
fendants. It  also  stated  that  Pepper  was  will- 
ing to  surrender,  and  did  thereby  surrender, 
for  the  purpose  of  a  resale  of  the  said  real  estate, 
any  title  in  fee  simple  which  he  might  have 
thereto  by  reason  of  the  deed  to  him  from  Philip 
aod  Johnston,  trustees;  and  that,  for  the  pur- 
pose of  reselling  such  real  estate,  he  waived  any 
interest,  claim  or  title  vested  in  biro  by  that 
deed,  and  offered  to  make  any  conveyance 
whidi  the  court  might  deem  proper  or  neoet- 
saiy  to  accomplish  the  purpose  indicated. 
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The  bill  and  amendments  were  answered  bj 
Davis,  Fitch  and  Barker,  and  the  amendments 
were  answered  by  Cross,  Bacon,  Bradley  and  ^  641] 
Mrs.  Gray.  The  answer  of  Mrs.  Gray  silleged  ' 
that  it  was  not  in  the  power  of  Pepper  to  make 
or  carry  out  the  offer  contained  in  the  amend- 
ments; that,  if  any  title  passed  to  him  by  thm 
sale  and  the  deed  to  him  by  Philip  and  Johna- 
ton,  he  had  no  right  to  bring  this  suit;  and  thai 
if,  on  the  contrary,  no  title  passed  to  him  by 
the  sale,  the  offer  contained  in  the  amendments 
was  a  vain  and  useless  form. 

Shepherd  also  answered  the  amendments,  al- 
leging that  the  proposed  offer  by  Pepper  was 
no  actual  surrender  of  any  interest  or  waiver  ol 
any  right 

The  order  pro  wnftmo  as  to  Mattlnely  having 
been  vacated,  he  put  in  a  plea,  setting  up  tho 
sale  and  the  deed  to  Pepper,  the  filing  of  ths 
bill  by  Shepherd  and  of  tue  cross-bill  by  Pep- 
per, and  the  decree  of  Octob^  80, 18w,  uid 
avdring  that  Pepper,  ever  since  the  deed  to 
him,  had  claimed  to  be  the  owner  of  the  prop- 
erty in  fee  simple,  and  still  so  claimed. 

The  bill  was  taken  as  confessed  against  the 
wife  of  Shepherd;  a  guardian  ad  litem  was  ap- 
pointed (or  the  infant  children  of  Philip,  wno 
Imt  in  an  answer  to  the  bill;  Johnston  and  Bart- 
ett  also  answered  it  and  the  amendments;  issue 
was  Joined  as  to  all  the  defendants  who  had 
answered;  and  the  plea  of  Mattingly  was  or> 
dered  to  stand  as  his  answer. 

Proofs  were  taken  on  both  sides,  the  cause 
was  heard  by  the  court  In  special  term,  and 
afterwards,  on  the  24th  of  March.  1885,  Shep- 
herd presented  to  the  court  two  petitions,  where- 
in he  set  forth  the  bringing  Of  a  suit  at  law 
against  him  by  Pepper,  on  the  20th  of  May, 
1882,  upon  the  promissory  notes;  that  at  too 
hearing  he  learned  for  the  first  time  that  Pei^ 

Ser  cliumed  a  personal  decree  against  him,  un- 
er  the  prayer  in  the  bill  for  general  relief;  that^ 
when  the  claim  to  such  personal  decree  was 
made  at  the  hearing,  his  personal  liability  upon 
the  notes  was  barred  by  the  Statute  of  Linuta- 
tions,  because  the  notes  were  all  of  them  then 
more  than  three  years  overdue:  and  that  he 
ought  to  be  allowed  to  interpose  that  objection 
to  a  personal  decree.  He  therefore  prayed  for 
a  hearing  on  the  subject  of  the  right  of  Pepper 
to  a  personal  decree  against  him,  and  to  bis  al- 
lowed to  take  proof  as  to  the  fact  of  the  pen- 
dency of  the  action  at  law;  that  the  plaintiff  [64S; 
might  be  required  to  elect  between  the  pending 
acuon  at  law  and  his  claim  for  a  personal  de- 
cree for  a  deficiency;  that,  if  he  elected  to  claim 
such  personal  decree,  he  might  be  required  by 
amendment  to  make  his  bill  abUl  for  that  pur- 
pose, and  Shepherd  be  allowed  to  answer  or 
Elead  to  it;  that  Shepherd  be  allowed  a  rehear- 
ig  on  the  questions  as  to  the  disposition  of  the 
funds  in  the  hands  of  the  receiver,  and  as  to 
interest  upon  the  coupon  notes;  and  Uiat  he  be 
allowed  to  interpose  by  plea  or  answer  the  de> 
fense  of  the  Sutute  of  Limitations  to  a  claim 
for  a  personal  decree.  These  petitions  were 
dismissed  by  the  court 

On  the  24th  of  Bfarch,  1885,  the  oourt  In  spe- 
cial term  made  a  decree  that,  unless  Shepherd 
should  pay  to  Pepper,  on  or  before  the  1st  of 
July,  iteS,  $85,000,  with  interest  thereon  si 
the  rate  of  0  per  cent  per  annum  from  the  isl 
dsy  of  June,  1879,  unttl  paid  aod  the  fnrllMr 
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oxD  of  ^,460»  bdog  the  amount  of  six  coupon 
toies,  all  dated  June  1, 1874,  signed  by  Sbep- 
terd,  and  representing  six  semi-annual  instafl- 
oents  of  interest  due  oy  him  on  the  principal 
um  of  $85,000,  with  interest  upon  them  at  the 
-ate  of  6  per  cent  perannum  until  paid,  namelj, 
ipoQ  six  sums  of  $1,575  each,  one  from  Deoem- 
Mr  1»  1876,  one  from  June  1, 1877,  one  from  De- 
iember  1«  1877,  one  from  Jnnel,  1878,  one  from 
Deoemb^  1, 1878,  and  one  from  June  1, 1879, 
iDd  ateo  the  aom  of  $10,000  due  to  Pepper, 
wiUi  interest  thereon  at  the  rate  of  9  per  cent 
per  annum  from  March  22. 1880,  until  paid, 
and   the    further  sum  of   $8,150,  being  the 
amonnt  of  seven  coupon  notes,  all  dated  Mnrch 
22,  1875,  dgned  by  Shepherd  and  representing 
seven  semi-annual  installments  of  interest  due 
by  him  on  the  principal  sum  of  $10,000,  with 
interest  on  them  at  the  rate  of  6  per  cent  per 
annum  until  paid,  namely,  upon  seven  sums  of 
$450  each,  one  from  March  z2,  1877,  one  from 
September  22, 1877,  one  from  March  22,  1878, 
one  from  September  22,  1878,  one  from  March 
22, 1879,  one  from  September  22, 1879,  and  one 
from  March  22, 1880,  and  also  the  taxed  costs  of 
the  suit,  lots  in  Shepherd's  subdivision  of  square 
154,  with  the   buildings  and  improvements 
tberoon,  be  sold  at  public  auction,  by  Henry 
W.  Garaett  and  John  F.  Hanna,  as  trustees. 
The  decree  prescribed  what  notice  of  sale  was 
to  be  given  and  the  terms  of  sale,  and  directed 
the  proceeds  to  be  brought  into   court. «  It 
aho  TOovided  that  the  trustees,  before  July 
1,  1885,  should  examine  witnesses  before  the 
auditor  of  the  court,  to  ascertain  the  relative 
values  of  the  real  estate  covered  by  the  first 
two  deeds  of  trust,  with  the  buildings  and  im- 
provements thereon,  and  of  the  part  described 
as  snb-lot  A  in  square  164,  being  the  rear  28 
feet  2^  hiches  of  lot  8,  with  the  buildings  and 
imfMovements  upon  such  sub-lot  A;  that,  not- 
withstanding such  inqcdry,  the  sale  should  pro- 
ceed; that  the  net  proceeds  of  the  sale  which 
should  appear  to  represent  Uie  value  of  that 
part  of  the  real  estate  described  in  the  first  two 
deeds  of  trust,  with  the  buildings  and  improve- 
ments thereon,  after  deducting  therefrom  the 
sliqoot  parts  of  the  costs,  commissions,  ex- 
penses and  charges  of   the  suit   chargeable 
against  such  part,  should  be  applied  toward  the 

Styment  of  toe  claims  of  Pepper,  and  the  resi- 
ne  of  such  net  proceeds  should  be  applied  to- 
ward the  claims  of  Mrs.  Qray;  that,  if  the  net 
proceeds  of  the  property  described  in  the  first 
two  deeds  of  trust  should  exceed  the  amount 
of  the  claims  of  Pepper,  the  excess  should  be 
applied  towards  paying  the  claims  of  Mrs.  Qray, 
if  the  same  should  remain  unsatisfied  after  ap- 
{dying  the  net  proceeds  of  sub-lot  A;  that  tbe 
net  amount  of  rents  in  the  hands  of  the  receiver, 
after  deducting  coi^  commissions,  expenses 
and  repairs,  should  be  applied  to  the  payment 
of  tbe  taxes  theretofore  paid  hy  Pepper  and  the 
imorance  premiums  properly  paid  by  him,  and 
to  tbe  payment  of  taxes  due  and  unpaid,  and 
^restdoeof  tbe  receipts  from  rents  should 
await  tbe  farther  order  of  the  court;  and  that, 
if  tbe  net  proceeds  of  the  sale  applicable  to  the 
claims  of  Pepper  should  prove  insufficient  to 
discharge  them,  he  should  recover  from  Shep- 
herd whatever  amount  might  remain  due  of  the 
claims  so  decreed  to  be  due  by  Shepherd  to 
Pepper,  after  tbe  application  thereto  oi  the  net 


proceeds  of  sale,  and  should  have  execution 
therefor  as  at  law. 

Shepherd,  Bartlett,  Bacon  and  Cross  appealed 
to  the  general  term  from  this  decree;  Mrs.  Gray 
appealed  from  so  much  of  it  as  directed  the 
sale  of  sub-lot  A;  and  Pepper  also  appealed 
from  it. 

Tbe  court  in  general  term,  oo  the  29th  of 
October,  1885,  affirmed  the  decree  of  the  sp^ 
cial  term  of  March  26, 1885,  with  these  modifi- 
cations: It  directed  that  the  inouirv  as  to  the  [644] 
relative  vslues  of  the  two  parcels  of  property 
should  take  place  after  the  sale  had  been  made; 
that,  if  the  aebt  due  to  Mrs.  Qray  should  be 
satisfied  otherwise  than  by  apphring  thereto 
her  proper  share  of  the  proceeds  of  the  sale,  the 
entire  proceeds  of  the  sale  of  lot  8  should  be 
applied  to  the  payment  of  Pepper's  debt  and  in- 
terest, or  if  the  proportion  of  such  proceeds  set 
apart  by  the  decree  to  satisfy  Mrs.  Grav's  debt 
should  more  than  suffice  to  satisfy  it,  then  any 
surplus  of  such  proceeds  should  be  paid  over 
to  Pepper  on  account  of  his  debt  and  interest; 
and  that  tbe  balance  of  rents  remaining  in  the 
receiver's  hands,  after  deducting  the  pavments 
to  be  made  out  of  such  rents  as  specified  in  the 
deckee,  and  after  payiufl^  Interest  to  Pepper  on 
the  sun^s  advanced  by  hmi  for  taxes  and  insur- 
ance premiums,  should  be  paid  by  the  receiver 
to  Pepper  on  account  of  any  balance  of  princi- 
pal and  interest,  as  decreed,  that  should  remain 
due  after  applying  the  proceeds  of  lot  8.  as  di- 
rected bv  the  decree  to  be  apportioned  and  ap- 
plied, it  also  affirmed  tbe  orders  dismissing 
the  two  petitions  filed  by  Shepherd  on  the  24th 
of  March,  1886,  and  charged  Shepherd  with 
the  costs  of  the  appeal. 

Shepherd,  Cross,  Bacon,  Bartlett  and  Mrs. 
Qray  appealed  in  open  court  to  this  court  from 
the  decree  of  October  29, 1885,  the  appeal  was 
allowed,  and  the  amount  of  the  supersedeas 
bond  on  behalf  of  the  defendants  other  than 
Mrs.  Qray  was  fixed  at  $1,000,  and  that  on  her 
behalf  at  $100.  The  appeal  of  Pepper  was 
abandoned.  The  defendants  other  than  Mrs. 
Gray  gave  the  bond  required  of  them.  Mrs. 
Qray  did  not  give  the  necessary  bond;  and,  al- 
though the  record  was  filed  in  this  court  on  the 
0th  (3  Dctober,  1886,  she  took  no  action  to  per- 
fect her  appeal  to  this  court  until  the  case  came 
on  for  hearing,  on  the  26th  of  November,  1889, 
when  she  oflfeied  to  the  court  to  be  filed  a  prop- 
er bond  in  the  sum  of  $100.  No  citation  was 
necessary  on  her  appeal,  as  she  had  taken  it  in 
open  court,  the  record  had  been  duly  filed  in 
this  court,  on  October  0,  1886,  and,  under  the 
circumstances,  we  will  permit  the  bond  on  be- 
half of  Mra.  Gray  to  be  filed  nune  pro  tunc  as  [645] 
of  the  26th  of  November,  1889,  and  her  appeal 
to  stand  as  perfected. 

A.t  the  time  the  loans  were  made  by  Pepper 
to  Shepherd,  Shepherd  claimed  to  own.  and 
agreed  to  give  as  security  therefor,  the  land  and 
improvements  situated  at  tbe  northeast  corner 
of  Connecticut  Avenue  and  K  Street,  fronting 
48  feet  9  inches  on  E  Street  and  109  feet  ^ 
inch  on  Connecticut  Avenue,  containing  8,- 
466.22  square  feet,  known  as  lot  No.  8  in  Shep- 
herd's subdivision  of  lots  in  square  No.  164. 
Tlie  improvements  covered  nearly  the  whole  of 
that  lot,  the  portion  not  so  covered  being  en- 
closed and  used  in  connection  with  the  house. 
It  wai  the  intention  of  both  Pepper  and  Shep- 
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herd  that  the  whole  of  this  property  should  be 
included  in  the  deeds  of  trust;  and  if  Pepper 
had  anj  knowledge,  information  or  suspicion 
to  the  contrary,  he  would  not  have  loancKl  any 
of  the  money.  Shepherd  testifies  tbat  when 
he  executed  the  deeds  of  trust  he  supposed  that 
they  embraced  the  whole  property.  On  the 
piece  of  land  known  as  sub  lot  A,  being  tbat 
put  of  lot  8  which  fronts  28  feet  2^  inches  on 
Connecticut  Avenue,  and  has  such  a  depth  that 
It  contains  8,656  square  feet,  there  had  been 
actually  constructed  at  the  time  a  portion  of 
Uie  dwelling-house,  which  includes  the  coal- 
vaults,  the  laundry,  the  servants'  apartments 
and  a  portion  of  the  picture  gallery. 

It  is  not  denied  by  Shepherd  that  the  debts 
due  by  him  to  Pepper  are  bona  fide  debts,  and 
are  overdue;  and  their  existence  and  amounts 
are  satisfactorily  proved.  The  sole  defense  of 
Shepherd  amounts  to  this,  that  by  the  uncer- 
tainty and  delay  of  the  law,  and  by  mistakes  in 
the  legal  proceedings.  Pepper  has  lost  all  right 
to  the  execution  of  the  trusts  created  for  his 
benefit;  and  it  is  urged  that,  by  reason  of  the 
proceedings  in  the  ^or  suit  brought  by  Pep- 
per, he  is  estopped  from  maintaining  the  pres- 
ent bill. 

The  opinion  of  the  court  in  general  term,  de- 
livered by  Mr.  JuiUee  Merrick,  is  reported  in 
4  Mackey,  269.  It  states  that  when  tne  decree 
of  May  12, 1879,  in  the  suit  brought  by  Pepper, 
came  to  be  made,  there  was  by  inadvertence 
an  error  in  the  description  of  the  property  in  the 
decree,  by  leaving  a  blank  in  the  designation  of 
[6461  ^^  ^'^^  deed,  the  result  of  which  was  that  the 
decree  was  uncertain  in  itself  and  practically 
void  on  account  of  the  uncertainty  in  its  descrip- 
tion of  the  property.  As  Bradley  was  trustee 
in  each  of  the  first  two  deeds  of  trust,  and  as  the 
decree  appointed  Johnston  to  be  trustee  in  the 
place  and  stead  of  Bradlej  in  but  one  deed  of 
trust,  which  was  so  descnbed  that  it  could  not 
be  identified,  the  whole  transaction  became  un- 
certain and  void.  It  resulted  from  this,  as  the 
opinion  states,  that  there  was  no  effective  ap- 
pointment of  a  trustee,  and  no  effective  sale; 
and  the  bill  in  the  suit  brought  by  Shepherd 
was  dismissed  on  the  ground  that  there  was  no 
cloud  upon  the  title,  wcause  the  sale  itself  was 
a  nullity.  The  opinion  further  states  that, 
while  Shepherd  averred  in  his  answer  that  the 
■ale  to  Pepper  was  a  nullity  and  passed  no  title, 
and  Mrs.  Gray  by  her  answer  averred  the  same 
thing,  they  were  now  taking  the  ground  that 
Pepper  had  no  right  to  have  a  second  sale  of 
the  property,  bemuse,  having  bought  under 
the  first  rale,  he  must  abide  thereby;  in  other 
words,  that,  although  he  acquired  no  title  un- 
der the  first  sale,  he  is  estopped  by  that  sale 
from  having  it  sold  again.  Tne  opinion  adds 
that  this  is  a  defense  which  a  court  of  equity 
cannot  entertain.  It  also  considers  the  point 
taken  by  Mrs.  Qray,  that  inasmuch  as  she  is 
the  first  incumbrancer  on  sub-lot  A,  Pepper 
cannot  have  the  whole  property  sold  without 
first  discharging  her  entire  oaim,  and  says  tliat 
the  two  pieces  of  property  had  been  held  in  a 
general  ownership;  that  the  testimony  showed 
UuU  lo  sever  them  would  be  destructive  of  the 
value  of  both;  Uiat,  although  Pepper  had  not 
brought  home  to  the  knowledge  of  Mrs.  Gray 
the  equitable  mortgage  as  between  him  and 
Shepherd,  yet  the  ftct  of  the  building  being 
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upon  the  two  lots,  and  the  further  fad  that,  if 
there  is  to  be  a  sale,  the  whole  property  ought  to 
be  sold  together.because  the  value  of  both  would 
be  decreased  if  Uiey  were  sold  separately,  consti- 
tuted a  case  where  a  court  of  equity  ought  to 
order  all  the  property  to  be  sold  together;  that 
it  would  be  inequitable  to  compel  PeppJBr  to 
redeem  the  whole  of  the  debt  to  Mrs.  Gray  as 
a  condition  of  the  sale  of  iub-lot  A,  becauae 
Mrs.  Gray  is  entitled  to  only  an  inconsiderable 
portion  of  the  incumbered  premises,  except  in 
subordination  to  the  claims  under  the  first  two 
trust  deeds;  and  that  the  decree  of  the  special 
term,  in  giving  to  Mrs.  Gray  such  portion  of 
the  proceeds  cS  sale  as  should  be  determined 
to  be  the  value  of  her  interest  in  iub-lot  A, 
upon  testimony  as  to  the  relative  values  of  the 
two  properties,  gave  to  her  all  that  she  was  en- 
titled to  in  equity.  As  to  the  rents  and  profits, 
the  opinion  said  that  wherever  property  sub- 
ject to  a  lien  has  been  brought  within  the  do- 
main of  a  court  of  equity,  and  a  receiver  of  it 
is  appointed,  the  rents  ana  profits  in  the  hands 
of  the  receiver  will  be  applied,  along  with  the 
ccrpuM  of  the  fund,  to  satisfy  the  lien,  after 
paying  charges,  such  as  taxes  and  insurance; 
that  the  specud  term  properly  directed  the  ap- 
plication of  the  rents  to  pay  off  premiums  of 
insurance  and  taxes  which  had  aocroed;  bat 
that  the  decree  ought  to  be  modified  by  direct- 
ing that  the  residue  of  the  rents  shoiud  go  to 
make  up  any  deficiency  in  the  proceeds  or  the 
sale  of  Uie  two  properoes  to  satisfy  the  eorpu% 
of  the  debts,  recognizing  the  ri^ht  of  Mm  Gray 
to  her  share  of  the  proceeds  of  sale  according 
to  the  apportionment  before  indicated,  bat  ded- 
icating the  rents  primarily  to  the  satiafactioD 
of  the  debts  due  to  Pep|>er,  together  with  the 
proceeds  of  the  sale  of  the  prunaiy  property 
upon  which  the  house  is  built.  We  ooocur  in 
tliese  views  of  the  general  term. 

The  bill  in  the  lust  suit  brought  by  Pepper 
was  a  bill  merely  to  substitute  a  trustee  in  the 
place  of  the  trustees  in  the  first  two  deeds  of 
trust.  The  prayer  of  the  bill  was  that  such 
trustee  be  appomted,  with  directions  and  aa- 
tbority  forthwith  to  execute  all  the  trusts  re- 
posed by  the  first  two  deeds  of  trust  in  the 
trustees  mentioned  therein.  It  does  not  praj 
that  an  officer  of  the  court  shall  make  the  sale, 
or  that  the  trustee  to  be  appointed  by  the  court 
shall  make  the  sale  under  any  power  to  be 
given  to  him  by  the  court;  but  It  praya  that  he 
may  execute  the  trusts  under  the  deeds  of 
trust.  Moreover,  the  decree  of  May  12, 1879, 
declares  that  it  is  made  "withoutprejodlce  to 
all  other  rights  of  defendant"  This  reserved 
the  riffbt  of  Shepherd  to  be  heard  on  the  quce- 
tion  01  the  right  of  Pepper  to  foreclose  under 
the  deeds  of  trust  The  present  suit  Is  a  suit 
for  foreclosure,  and  in  it  all  defenses  to  the 
claims  of  Pepper  were  open  to  be  made  by 
Sbepherd.  In  respect  of  parties,  in  respect  off 
subject  matter,  and  in  respect  of  the  relief 
prayed  for,  the  two  bills  brou^t  by  Pepper 
are  different;  and  none  of  the  questions  in- 
volved in  the  pleadinss  in  the  present  salt  were 
involved  in  or  adjudicated  in  the  first  suit 
brought  by  Pepper.  Still  further,  the  uncer- 
tainty and  inoperative  character  or  the  decree 
of  May  12, 1879.  make  the  whole  solt  f raltlcas 
and  of  no  more  effect  than  if  It  had  never  been 
commenced. 
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For  tbe  same  reatoo.  Pepper  caDnot  be  re- 
nrded  m  baying  made  any  electioo,  in  tbe 
'  first  suit  brought  by  bim,  to  enforce  a  sale  of 
tbe  property  oescrilSed  in  the  first  two  deeds  of 
trust  aside  from  a  sale  with  it  of  sub-lot  A,  so 
as  to  be  estopped  from  now  asserting  a  lien 
upon  sub-lot  A.  When  tbe  first  bill  was  filed 
by  Pepper,  be  knew  tbat  Shepherd  had  merely 
a  tax  title  to  sub>1ot  A;  and  Shepherd,  in  his 
answer  to  that  bOI,  ayerred  that  tbe  title  to 
sub-lot  A  neyer  belonged  to  him,  and  that 
he  theretofore  purchased  what  is  called  a  tax 
title  to  sub-lot  A,  but  it  turned  out  to  be 
▼oid  and  of  no  effect.  Therefore,  Pepper  could 
not  at  that  time  haye  attempted  to  reform  the 
first  two  deeds  of  trust  so  as  to  include  sub-lot 
A,  because  Shepherd  then  had  no  title  to  that 
sub-lot.  But  the  fact  that  both  Pepper  and 
Shepherd  agree  that  tt  was  intended  by  them 
that  tbe  first  two  deeds  of  trust  should  include 
sub-lot  A,  gaye  Pepper  a  right  to  assert  an  eq- 
uitable mortgage  against  that  sub-lot;  so  that 
afterwards,  when  Shepherd  bought  in  the  pro- 
prietary title  to  it,  as  the  eyidenoe  shows  be 
did.  Pepper  was  for  the  first  time  In  a  position 
to  assert  a  lien  against  it. 

It  is,  we  thinC  yeiy  plain  tbat  Pepper  ao- 
qnired  no  title  by  the  deed  to  him  unaer  the 
sale  by  tbe  trustees,  and  that  the  decree  die- 
missinff  tbe  bill  filed  by  Shepherd  had  no  effect 
to  establish  any  legal  title  in  Pepper  to  the  real 
estate  in  quesUon.  £yen  if  resort  may  not  be 
bad  to  the  opinion  of  Mr,  Justiee  Jamei,  still  it 
Is  manifest  tnat  the  propositions  stated  in  that 
opinion  are  sound,  namely,  that  if  the  decree 
m  May  12, 1879,  was  uncertain  on  its  face,  in 
the  respectsand  to  the  extent  before  mentioned, 
tbe  alleged  title  of  Pepper,  through  the  deed 
from  tbe  trustees  to  him,  was  not  a  cloud  upon 
*  the  title  of  Shepherd,  and  therefore  the  court 
1 640]  oould  not  grant  Shepherd  the  relief  he  prayed 
for  in  the  Dill  filed  by  him.  and  that  biU  was 
properly  dismissed. 

This  yiew  of  the  case  is  taken  by  Pepper,  in 
his  bill  in  the  present  suit,  because  he  says 
therein,  in  regard  to  the  decree  of  May  l2, 
1879,  sAd  the  opinion  of  Mr,  Jtutiee  Jamea, 
"that,  as  it  appears  by  the  said  opinion  of  the 
court  that  the  said  decree  did  not  give  to  the 
said  Johnston  any  power  to  sell,  t>  'd  decree 
was  in  effect  an  adjudication  upon  uod  fayor- 
able  to  tbe  ayerments  in  said  Shepherd's  bill  of 
oomphiint  in  said  court  that  said  sale  was  made 
without  authority  and  the  deed  of  said  Philip 
and  Johnston  was  null  and  yoid,  and,  as  tBe 
•aid  Shepherd  baa  always  ayerred  and  insisted 
that  said  decree  was  yoid  and  said  sale  a  nulli- 
ty, and  to  the  end  that  said  lot  8  of  said  Shep- 
befd's  subdiyision  may  be  uM  as  a  whole,  toe 
complainant  files  this  bill  In  order  that  an  im- 
disputed  title  to  the  whole  property  may  be  ob- 
tained by  means  of  f  oreckmire  proceedings  un- 
der the  order  and  decree  of  this  court"  Then 
tbe  biU  prays  acoordinglT,  "that  a  trustee  or 
trustees  may  be  appointed  by  this  court  to  sell 
tbe  whole  or  lot  8,  in  A.  R  Shepherd's  subdi- 
yision of  square  numbered  184,  with  tbe  im- 
proyements  thereon. "  Therefore,  ft  is  not  true 
tbat  Pepper  ia  atill  asserting  a  legal  title  in 
himself.  o      -• 

We  think  tbat  Pepper  is  entitied  to  haye  the 
i^oleof  lol8sokL  It  was  omitted  at  least  by 
aoddenl  from  tbe  flnt  two  trust  deeds,  when 
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both  partiea  supposed  they  coyered  it.  Lot  8 
embraces  not  only  sub-lot  A,  but  the  property 
coyered  by  the  first  two  deeds  of  trust.  Shep- 
herd, in  bis  answer  to  the  first  bill  filed  by 
Pepper,  ssid  "that,  in  his  opinion,  it  would  be 
impossible  to  make  a  sale  and  diyision  of  the 
said  property  under  the  said  deed  of  trust  with- 
out irreparable  injury  to,  if  not  total  destruction 
of,  a  lafffe  portion  or  the  dwelling  house  which 
is  erected  upon  the  said  lot;  .  .  .  that  the 
said  dwelling-house  would  be  entirely  incom- 
plete without  the  addition  of  tbat  portion  called 
the  'picture-gallery:'  that  the  seryants*  apart- 
ments and  the  laundry  and  drying  room,  etc  , 
etc.,  are  underneath  the  said  portion  of  said 
dwelling-bouse,  as  well  as  tbe  heating  appara- 
tus for  a  large  portion  of  the  house;  and  that, 
if  the  said  lot  A,  which  is  not  included  in  the 
deed  of  trust  of  the  ssid  complainant,  shall  be  [6501 
separated  from  that  portion  which  is  included 
in  the  said  deed  of  trust  to  the  complaloant,  a 
diyiding  line  would  not  only  take  off  the  said 
'picture-gallery,'  but  would  take  off  and  destroy 
a  portion  of  the  back  part  of  tbe  main  d  welling- 
house." 

In  renid  to  Mm  Gray,  the  letter  to  her, 
written  i>y  Mr.  Brown,  of  the  firm  of  Fitch, 
Fox  A  Brown,  who  were  negotiating  for  her 
the  loan  to  Shepherd,  the  letter  being  dated 
April  18, 1878,  speaks  of  the  loan  as  one  **to 
be  secured  by  a  second  mortfran.  the  prior 
mortgage  being  for  $45,000."  Besides  this,  the 
first  two  deeds  of  trost  were  recorded  respec- 
tiyely  June  8. 1874,  and  March  24.  1875,  and 
they  conveyed,  to  sp<*'*ro  Pepper,  the  premises 
described  m  tbem,  * 'together  with  all  the  im- 
proyements,  ways,  easements,  rights,  priyileges 
and  appurtenances  to  the  same  Selonging  or  in 
anywiae  appertaining,  and  all  the  estate,  right, 
title,  interest  and  cUim  whatioeyer.  whether 
at  Uw  or  in  equity,  of  the  said  parttea  of  the 
first  part,  of,  m,  to  or  out  of  the  said  piece  or 
parcel  of  land  and  premisea."  The  improye- 
ments  and  easements  in  question  were  yisibly 
necessary  for  tlie  dwelling-house  as  then  con- 
structed, and  were  visibly  upon,  or  required 
the  use  of,  subJot  A,  as  steted  by  Shepherd  as 
before  recited 

Mrs.  Qray  is  only  a  mortgagee,  and  not  the 
owner  in  fee,  of  sub-lot  A:  ana  her  interest  in 
the  property  is  subject  to  the  prior  and  subse- 
quent interests  of  other  parties,  as  those  inter- 
ests are  .jsually  ascertained  and  administered 
by  a  court  of  equity  for  the  benefit  of  all  con- 
cerned. It  is  not  equitable  that  she  should  be 
allowed  to  use  her  mortgage  on  sub-lot  A  to 
l^eyent  a  sale  of  the  enure  lot  8.  Her  only 
right  can  be  to  haye  the  proceeds  of  sub-lot  A 
spplied  first  to  tbe  payment  of  her  debt:  and 
that  right  is  secured  bj  tbe  decree  appealed 
from. 

The  present  bill  is  one  to  obtain  a  decree  for 
the  sale  of  incumbered  premises  aiKi  the  ap- 
plication of  the  precede  of  sale  to  discham 
the  incumbrances  according  to  priority.  The 
debto  to  Pepper  and  to  Mra.  Gray  are  oyerdne; 
and  under  such  drcumstaoces  a  court  of  equity, 
on  the  application  of  a  Junior  incumbrancer, 
will  i^oyide  for  tbe  sale  of  tbe  entire  incum- 
bered property.  If  tbe  drcumslances  of  the 
case  show  that  the  interestt  of  tbe  mortgagor  [651] 
and  of  tbe  incumbrancers  require  the  sale. 
iVfOay  y.  Bank  if  tks  UwUtd  BUUm,  94  U.  a 
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11  Wheat  804, 806  [6:  480];  Eaaan  v.  Walker, 
56  U.  8.  14  How.  29,  87,  88  [14:  818,  8161; 
Jerome  t.  MeOarter,  94  U.  8.  TU,  785, 
786,  740  [24:  186,  187, 1881;  MU  T.  Farmere 


it  M.  National  Bank, 


S.    460,  468, 
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454  [24:  1051,  10581;  Woodworth  ▼.  Blair, 
112  U.  8.  8  [28:  615];  Erfner  v.  NorthtoeiUm 
Ufe  Ine.  Co.  128  U.  8.  747,  754  [81:  809,  8121; 
Yanderkemp  v.  Shelton,  11  Paige,  28.  This 
aathorltyis  properly  exercised  in  the  case  of 
deeds  of  trust,  where  all  the  IncumhraDces  are 
due,  and  where  the  plaintiff  has  a  first  lien  od 
some  of  the  property  sought  to  be  sold,  and 
where  all  the  IncumbraDcers  are  parties  to  the 
suit  Here  Pepper  has  a  first  lieu  on  the  bulk 
of  the  property  sought  to  be  sold,  and  a  second 
lien,  as  decreea,  on  tne  small  remaining  portion; 
and  Uie  debts  secured  by  the  first  two  deeds  of 
trust  were  all  overdue  when  the  bill  in  this 
case  was  filed,  as  well  as  the  debt  due  to  Mrs. 
Gray.  Under  such  circumstances,  the  mere 
non-assent  of  Mrs.  Gray  ought  not  to  prevent 
the  court  ^rom  doine  what  is  equitable  in  re- 
gard to  the  claims  of  Pepper,  as  well  as  those 
of  herself. 

There  was  no  error  in  the  dismissal  of  the 
two  petitions  of  8hepherd,  filed  in  March,  1885, 
nor  in  entering  a  personal  decree  against  him 
for  any  deficiency  which  should  remain  after 
exhausting  the  property  covered  by  the  deeds 
of  trust. 

The  fact  of  the  bringing  of  the  suit  at  law  up 
on  Ui6  notes,  by  Pepper  against  8hepherd,  in 
Aprfi,  1880,  was  set  up  in  the  answer  of  Brad- 
ley to  the  bill  in  the  present  suit,  and  was  there- 
fore in  issue;  but  it  was  not  shown  in  defense 
that  8hepherd  bad  ever  been  served  with  process 
in  any  such  suit  at  law,  or  had  appeared  in  it, 
voluntarily  or  otherwise.  Moreover,  the  prin- 
cipal notes  given  to  Pepper  were  not  barred 
Inr  limitation  when  the  bill  In  this  case  was 
filed.  Ab  to  the  interest  notes  or  coupons,  al- 
though some  of  the  unpaid  ones  for  each  of 
such  two  principal  notes  had  been  overdue 
more  than  three  years,  when  the  bill  was  filed, 
yet  it  makes  a  claim  to  recover  all  the  interest, 
and  Shepherd  does  not,  in  his  answer,  setup  the 
Statute  of  Limitations  as  a  bar  to  any  part  of 
theprindpal  or  interest  claimed. 

Tne  bill  in  this  suit  prays  for  general  relief, 
and  a  decree  for  a  deficiency  is  a  necessary  in- 
cident of  a  foreclosure  suU  in  equity.  It  is 
provided  as  follows  by  section  806  of  the  Re- 
vised Statutes  relating  to  the  District  of  Col- 
umbia: "The  proceeding  to  enforce  anv  lien 
shall  be  bv  biU  or  petition  in  equity,  and  the  de- 
cree, besioes  subjecting  the  thing  upon  which 
the  lien  has  attached  to  the  satisraction  of  the 
plaintiifs  demand  against  the  defendant,  shall 
adjudge  that  the  plaintiff  recover  his  demand 
against  the  defendant,  and  that  he  may  have 
execution  thereof  as  at  law.**  This  provision 
was  interpreted  by  this  court  in  the  case  of 
Dodge  v.  Fi-eedman'i  Savinge  and  Trust  Co.  106 
U.  8.  445  [27:  206],  where  it  was  held  that  it 
authorized  a  decree  in  pereon<»m  against  the 
debtor  for  the  balance  remaining  doe  after  the 
proceeds  of  the  sale  of  lands  covered  by  a 
mortgage  or  a  deed  of  trust  in  the  nature 
thereof  had  been  applied  to  the  satisfaction  of 
the  debt  The  present  cause  is  of  the  same  char- 
acter of  foreclosure  proceeding  as  that  involved 
In  the  case  dted.    It  was  proper  for  the  oourt. 


under  the  bOl  as  It  stands  and  the  Statute  on 
the  subject,  to  make  a  personal  decree  agttbMt 
Shepherd  for  a  deficiency;  and  the  matter  of 
ffranting  the  prayers  of  his  petitions  filed  ia 
March,  1885,  was  a  question  of  discretion  io 
the  court  below,  and  not  reviewable. 

Ab  to  the  question  of  the  dispoeition  of  the 
rents  In  the  hands  of  Uie  receiver,  we  think  i  ue 
action  of  the  court  below  was  proper.  The 
pecuniary  condition  of  Shepherd,  his  failure  to 
pay  taxes,  premiums  of  insurance  or  interest, 
the  inadequacy  of  the  property  to  pay  the 
claims  of  repper  and  Mra.  Gray,  and  the  di- 
version of  the  income  from  rents,  from  making 
such  payments,  to  the  use  of  Shepherd,  up  to 
the  time  of  the  appointment  of  the  receiver, 
were  adequate  nounds  for  the  appointment  of 
the  receiver.  KounUey,  Omaha  Hotel  Co,  107 
U.  8.  878,  895  [27:  609,  616];  Grant  v.  Phanim 
Life  Insurance  Oo,  121  TJ.  8.  105  [80:  905]. 
The  court,  through  its  receiver, took  possession 
of  the  rents  in  oraer  to  preserve  them  for  that 
party  to  the  suit  who  should  ultimately  be 
founid  to  be  equitably  entitled  to  them.  Bite 
V.  Jenke,  128  U.  8.  297,  806  [81:  156,  159]. 
The  various  reports  of  the  receiver  contained 
in  the  record,  as  to  his  payment  of  taxes,  pre> 
miums  of  insurance,  and  the  expenses  of  re- 
pairs on  the  building,  show  the  necessity  of  hie 
appointment.  It  would  be  gro*<ly  unjust,  on  r^^jr*, 
the  facts  developed  in  this  case,  to  appropriate  L^^^^ 
the  rents  in  the  hands  of  the  receiver  to  the 
use  of  Shepherd. 

It  is  contended  on  behalf  of  Shepherd  thai 
the  decree  appealed  from  is  erroneous,  because 
it  allows  interest  at  the  rate  of  9  per  centum 

Jer  annum  on  the  principal  of  the  notes,  from 
une  1, 1879,  and  March  22, 1880,  respectively, 
until  paid;  and  it  is  urged  that  the  interesl 
shoula  have  been  fixed  at  the  rate  of  6  per  ' 
cent  from  the  date  of  the  decree,  March  26, 
1885.  on  the  ground  that  that  was  the  rate  of 
interest  fixtd  ny  the  Statute  on  Judgments  and 
decrees. 

Section  718  of  the  Revised  Statutes  relatiof 
to  the  District  c  ]  Columbia  provldea  as  follows: 
"  The  rate  of  interest  upon  Judgments  or  d^ 
crees,  and  upon  the  loan  or  forbourance  of  any 
money,  gooos  or  things  in  actions,  shall  ood- 
tinue  to  be  six  dollars  upon  one  hundred  dol> 
lars  for  one  year,  and  after  that  rale  for  a 
greater  or  less  sum,  or  for  a  longer  or  dwrler 
term,  except  as  OTOvided  In  tids  chapter.* 
^tion  8:^*9  of  said  Revised  Statutes  proridea  aa 
follows:  "  Upon  all  judgments  rendered  on  the 
common-law  side  of  ue  court  in  actions  founded 
on  contracts,  interest  at  the  rate  of  six  per 
centum  per  annum  shall  be  awa/ded  on  the 
principal  sum  due  until  the  Judgment  shall  be 
satisfied,  and  the  amount  which  la  to  bear  i»> 
terest  and  the  time  from  which  it  la  Io  be  paid 
shall  be  ascertained  bv  the  verdict  of  the  jury 
sworn  In  the  cause.  "^  Section  714  authoriiea 
parties  to  contract  in  writing  for  the  paymenl 
of  interest  at  the  rate  of  10  per  cent  per  annom. 
It  is  urged  that  the  decree  Is  a  decree  whiek 
fixes  the  amount  of  each  of  the  debia  doe  by 
Shepherd,  and  says  that  those  sums  are  "hereliy 
decreed  to  be  due  and  payable"  l^  Shepherd  to 
Pepper,  with  interest,  etc ;  that  this  la  the  lan> 
guage  of  a  Judgment;  sind  that  almoat  the 
same  language  is  employed  in  lefeience  to  tke 
accrued  interest.    The  derjee  provides  that, 
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If  the  net  prooeedf  of  the  tale  shall  prove  io- 
•afBdeot  to  discharge  the  claims  of  Pepper,  he 
shall  have  and  recover  of  Shepherd  whatever 
amount  may  remain  due  of  the  claims  decreed 
to  be  due  by  Shepherd  to  him,  after  the  appli- 
cation thereto  of  the  net  proceeds  of  sale,  and 
shall  have  execution  ihentoT  as  at  law.  It  is 
contended,  therefore,  that  as  the  decree  ascer- 
tained the  amount  of  the  debt  still  due,  and 
fixed  the  rate  of  interest  on  it,  it  thereafter  drew 
interest  by  virtue  of  the  decree,  and  not  by 
virtue  of  the  terms  of  the  contract,  because 
the  contract  was  merged  in  the  decree. 

We  think,  however,  that  on  the  face  of  the 
decree  the  court  did  not  intend  to,  and  did  not, 
menre  the  contract  in  the  decree;  but  merely 
flxed  the  amount  due  according  to  the  terms  ot 
the  contract,  on  the  payment  of  which,  before 
the  day  fixed,  the  decree  would  not  go  into 
effect,  out  the  case  would  be  dismissed.  The 
Statute  has  no  application,  except  as  to  the  rate 
of  interest  charged  on  the  deficiency  which 
shall  be  found  to  exist  after  applying  the  net 
nroceeds  of  sale  to  the  debt;  aiia  the  decree 
does  not  provide  for  interest  in  excess  of  six 
per  cent  per  annum  on  such  deficiency. 

In  renurd  to  allowing  interest  on  the  prind- 
lift]  of  Oie  notes  at  the  rate  of  9  per  cent  per 
annum  imtfl  paid,  it  is  to  be  said  that  such 
was  the  contract  in  each  note. 

It  was  stated  at  the  bar  that  Hanna,  one  of 
the  trustees  appointed  by  the  decree  of  the  spe- 
cial term  to  make  the  sale,*had  died.  If  so.  the 
court  below  will  have  power  to  appoint  a  new 
eoe  in  his  place. 

HU  dtorm  in  ptmmrtU  Unm  4$  Umifm%  af^ 
prmsd. 

Jfr.  JttjtfJM  MilUr  X 

I  dissent  from  so  mudi  of  the  Judnnent  of 
the  court  in  this  case  as  requires  tne  entire 
property  to  be  sold  together  and  makes  pro- 
vidoo  tfterwards  for  dividing  the  proceeds  ao- 
oording  to  the  valuation  that  may  be  made  to 
ascertain  how  much  of  the  money  should  go 
to  appellant,  Maria  Gray. 

I  am  of  opinion  that  she  has  a  right  to 
have  the  piece  of  ground,  on  which  her  mort- 
gage li  declared  to  be  the  first  lien,  sold  sepa- 
rately, so  that  she  can  bid  whatever  sum  she 
may  see  proper  in  satisfaction  of  her  mortgage. 
If  this  sum  should  be  more  than  would  satiil!y 
the  mortsMB,  of  course  the  excess  would  go  to 
the  satisfacuoD  of  Pepper's  debt.  If  it  should 
seU  for  less,  then  Pepper  has  no  interest  in  it» 
and  I  see  no  reason  why  she  should  be  com- 
pelled to  compete  with  Pepper  or  anybody 
else  in  purchasing  the  entire  proptfty,  which 
Is  wortn  four  or  five  times  as  much  as  her 
dngle  piece  Is  worth,  in  order  to  make  that 
piece  bring  its  full  value  on  the  sale. 


STEPHEN  0.  MILLS,  Pff.  im  Err., 

ft. 

MONTRESSOR  T.  ALLEN.  Adm*r.  of 

Stkfhsn  Dow,  Deceased. 

(See  8.  GL  Beporter'i  ed.  MWa  r.  JDow't  AdmtmMra" 

tor,4S»-«S8.) 


"Lex  lod"fierta/  in  i^~~€an$ideratipn,  wh§m 
May  As  ctnUfadieUd—protf  pf  mparaU  eoi^ 
ink — dmiuindamd  nQiie$-^€ign0mmU  Is  «•- 
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turns  payment,  wkm  an  agreemmUiopai^    ab» 
§oluU  affreenunt. 

L  Tbelawof  theState  wbefelhesobjeot  of  the 
oontnot  is  fitaatedtand  where  deftodant,the  oon* 
traottnff  paitj,resides4uid  wliere  the  cod tiaot  was 
made  and  the  salt  to  enfbroe  it  li  Iwougfat,  gOT* 
ems  in  ezpoundtng  and  enfordnsr  the  oontraol 
and  as  to  the  rule  of  damages  for  a  breadi  of  it. 

H  In  Manaohusetts,  a  reoita'  in  a  deed,  aoknowl* 
edging  payment  of  the  oonsldeimtion  stated.  Is 
only  prima  fade  proof,  and  is  subject  to  be  ood- 
troUed  or  rebutted  by  other  eTidenoe. 

t.  Anaoknowledgakentin  an  Instrument  of  91&.000 
as  the  consideration,  *^hidisald  sum  of  flfteeo 
thousand  dollars  the  said  Dow  and  Pratt  have 
this  day  adTanoedaDdpaidtosaidMUls,**isam. 
biguoua,  and  does  not  show  aotoal  prior  or  simol- 


4  Bvidenceof  apromlseby  def  endanta,  as  a  part 
of 'soeh  oonsideration  of  the  tnstmmeot,  to  pay 
the  debts  which  the  plaintiff  owed  to  the  penons 
named  In  tt»  Is  admissible;  and  the  refusal  of  the 
defendants  to  pay  those  detita  on  demand  wasa 
breach  of  their  contract 

S.  The  Issue  being  whether  the  consideration  had 
been  paid  and  whether  the  obUgaHon  of  the  d»> 
fendantswas  broken.  It  was  competent  for  the 
idaintur  to  ihow  by  pard  that,  after  such  persons 
had  become  entitled  to  payment,  tbey  demanded 
payment  from  him;  that  he  notified  the  defend- 
ants and  made  demand  on  them;  and  that  thsy 
neglected  to  pay. 

SL  The  agreement  of  the  defendants  to  assume  the 
contract  between  the  plaintiff  and  the  company, 
and  that  tbey  would  save  him  harmless  from  any 
and  all  liability  by  reason  of  his  contracts  with 
the  persons  named,  was  broken  by  a  failure  to 
pay  sndi  parties,  to  whom  the  plaintiff  was  liable, 
and  It  was  not  necessary  to  a  breach  that  the 
plaintiff  Should  show  that  he  had  flnt  paid  those 


r.  The  agreement  Is  not  merely  one  to  Indemnify 
theplafiitlff  from  damage  arising  cot  of  his  lia- 
bility, Irat  Isaleo  ooe  to  aanime  his  contracts  and 
to  discharge  him  from  his  UahHlty*  and  Is  an  ab- 
solute personal  agreement. 

[No.  161.] 
BubmitUd  Ike,  9, 1SS9    IkeidedMartkS,lS90. 

IN  ERROR  to  the  Ctreuit  OourTof  the  Unit- 
ed States  for  the  District  of  Massachusetts 
to  review  a  judgment  for  defendant,  in  an  ac- 
tion to  recover  moneys  on  a  contract  of  guar- 
anty and  assignment,  etc.    Bevened, 

The  facts  are  stated  in  the  opinion. 

JKwrt.  Geo.  8.  Hale  and  A.  G.  Staaeb- 
fleldt  for  pldntiff  in  error: 

The  subject  matter  of  the  assignment  waa 
In  Massachusetts,  the  defendant  a  resident  in 
that  State,  the  contract  made  there,  the  suit 
pending  there,  and  the  law  of  Massacbuxetta 
u  to  govern  in  enforcing  and  expounding  it  and 
to  be  the  rule  of  damages  for  breach. 

Cory,  U.  6.  81  U.  8.  6  Pet.  172.  202,  2fla 
(8:  860,870);  Oonsejua  t.  WiOing,  Pet  0.  a 

The  plaintiff  Is  not  precluded  from  showing 
the  facts  as  to  the  coosideratioii. 

Oaltin  V.  Thompstm,  18  Me.  867;  A^  t. 
Sherman,  6  Gray,  611,  618. 

A  grantor  Is  not  absolutebr  boimd  1^  tho 
conslderatioii  or  tho  acknowledgment  of  its 
payment  expressed  in  his  deed.  These  are  ro> 
dtals  merely,  which  iSoiA  oaHj  prima  fade 
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proof,  wbich  is  subject  to  be  controlled  or  re- 1 
butted  by  other  evidence. 

An  action  will  lie  ag^nst  the  grantee  for  a 
part  of  the  consideration  which  he  has  failed 
In  fact  to  secure  or  pay,  although  payment  of 
the  whole  may  be  acknowledged  by  the  terms 
of  the  deed. 

Wilkinwn  v.  Scott,  17  Mass.  249;  Cbrr  t. 
Dooley.  110  Mass.  294,  296;  1  Qreenl.  £▼.  §  26, 
note  f,  g  285;  Scfiillinger  v.  McCann,  6  Me. 
864;  Beach  v.  Packard,  10  Yt  96;  JBhephardY, 
Little,  14  Johns.  210;  M'Orea  v.  Purmort,  16 
Wend.  460;  Pntehard  v.  Brawn,  4  N.  H.  897; 
Bdden  t.  Seymour,  8  Conn.  804,  812;  Wateon 
▼.  Biaine,  12  Serf,  ft  R  181,  187;  OuUy  v. 
Orubbe,  1  J.  J.  M^rsh.  887,  889;  Ooldihede  v. 
6u>an,  1  Ezch.  154. 

Eyidence  of  a  promise  to  pay  the  debts  the 
plaintiff  owed  Hall  A  Co.,  as  part  of  the  con- 
sideration of  said  iustrument,  was  clearly  ad- 
missible; and  the  refusal  to  pay  on  demand 
was  a  breach  of  the  contract. 

Clark  ▼.  Deehon,  12  Gush.  689,  691;  Olifard 
W.  TurriU,  9  Jur.r  688. 

And  not  within  the  Statute  of  Frauds. 

Hubon  Y.  Park,  116  Mass.  541;  Atdrieh  y. 
AfMi,  9  Gray,  76;  Braman  y.  LovMe,  12  Cush. 
827;  Carr  v.  BoberU.  6  Barn,  ft  Ad.  78;  Stout 
Y.  Finger,  84  Iowa,  71;  LaiJirop  y.  Atwood,  21 
Conn.  117, 125. 

To  assume  a  debt  is  an  undertaking  to  pay  it 
as  the  proper  debt  of  the  party  who  entMs  into 
the  undertakiog. 

Drury  y.  Tremoni  Imp,  Co.  18  Allen,  168, 
171;  Stewart  y.  Clark,  11  Met.  884;  PrebU  y. 
Baldwin,  6  Cush.  549;  Smith  y.  Pond,  11  Gray, 
284;  Paper  Stock  Dieinfecting  Co.  y.  Boeton  Die- 
infecting  Co.  6  New  Eng.Rep.606, 147Mass.918. 

A  coYenant  to  saYe  harmless  from  liability  is 
broken  when  the  liability  is  Incorred,  without 
other  proof  of  damag^^c 

Qilbert  y.  Wiman,  1  N.  Y.  660;  Calw  y. 
Daviee,  8  Hun,  222;  Nol)le  y.  Arnold,  28  Ohio 
St.  264.  271;  Spark  y.  Hedop,  28  L.  J.  N.  8.  Q. 
B.  197,  200;  Carr  y.  Boberte,  5  Bam.  ft  Ad. 
78;  Chace  y.  Hinman,  8  Wend.  452;  BoekfelUr 
?.  DonneUy,  8  Cow.  628. 

On  a  breach  of  a  warranty  by  A  to  B,  B  may 
recoYer  what  he  is  liable  for  to  C  on  a  like  sub- 
warranty  of  the  same  article,  although  unpaid. 

BandaU  y.  Boper,  27  L.  J.  N.  8.  Q.  B.  266; 
Warwick  y.  Bichardeon,  10  Mees.  ft  W.  284; 
Com.  Dig.  Condition,  1;  Hodgeon  y.  Wood,  2 
Hurlst.  ft  C.  649;  Port  y.  Jackeon.  17  Johns.  289, 
cited  in  Wicker  y.  Hoppock,  78  U.  S.  6  Wall.  94 
(18:  752);  Wood  y.  Wade,  2  Starkie,  167;  Lath- 
top  Y.  Atutood,  21  Conn.  125. 

The  court  was  not  authorized,  upon  the  cyI- 
dence  admitted  and  offered,  to  withdraw  the 
case  from  the  jury  and  order  a  Yerdict  for  the 
defendant 

Oreenleqf  y.  Birth,  84  U.  8.  9  Pet  292  (9: 
182);  Schuchardt  y.  Allen,  68  XT.  8. 1  Wall.  859 
(17:  642);  Hickman  y.  Jonee,  76  U.  S.  9  Wall. 
197  (19:  551);  Eamum  y.  Davidson,  8  Cush. 
282;  U.  S.  Y.  TiUoteon,  25  U.  8.  12  Wheat  180 
(6:  594);  Oibbone  y.  FarweU,  6  West  Rep.  190, 
68  Mich.  844;  Doane  y.  Lockwood,  8  West  Rep. 
76.  115  DL  490;  Jonee  y.  Vantandt,  2  McLean, 
596,  601;  Battie  y.  McCord,  70  Iowa,  46;  Oal- 
win  Y.  Thompeon,  18  Me.  867. 

Meeere,  Stillmaa  B.  Allen  and  Mon^reeeor 
T.  AUen,  for  defendant  in  error: 

ns 


Under  the  power  of  proYlng  by  parol  the 
consideration  of  a  written  contract,  you  cannot 
establish  an  independent  agreement  otherwiae 
within  the  Statute  of  Frauds. 

Howe  Y.  Walkor,  4  Gray,  S18;  Flynn  y. 
Boumetrf,  8  New  Eng.  Rep.  848, 148  Mass.  277. 

This  recital  that  the  $15,000  has  been  paid 
is  an  estoppel  upon  the  plaintiff  to  deny  that 
fact 

Leddy  y.  Barney,  189  Mass.  894;  SoutheoM- 
em  B.  Co.  y.  WarUm,  6  Hurlst  ft  N.  520;i&r- 
ton  Y.  WeMiminvUT  Imp.  Comre,  7  Exch.  780; 
Lwsy^.  Gray,  61 N.  H.  151;  Mann  y.  WiUiame, 
8  New  Eng.  Rep.  872,  148  Mto.  894;  Hvdeon 
Y.  Qreen  HiU  Setuinarv,  118  HL  618;  Laineon 
T.  Tremere,  1  Ad.  ft  El  792;  Bowman  y.  Tay- 
lor, 2  Ad.  &  El.  278. 

Where  a  receipt  embodicB  a  contract  it  can- 
not be  rebutted. 

Baker  y.  IfaehMdf,  60  XT.  a  19  How.  126 
(15:  528);  Moore  y.  Stineon,  4  New  Eng.  Rep. 
654, 144  Mass.  594;  HOdreth  r.  O'Brien,  10 
Allen,  104. 

Until  it  be  shown  that  as  trustees  the  defend- 
ants haYe  not  administered  the  trust  faithfully, 
or  that  they  haYe  in  their  hands  trust  funds 
which  they  haYe  failed  to  pay  OYer,  the  law 
will  not  imply  a  contract  to  pay  the  formal 
considerations. 

Shoe  db  Leather  Bank  y.  Dix,  128  Mass.  148; 
Twomoy  y.  Orowtev,  187  Mass.  184. 

The  writing  is  the  only  OYidence  of  the  in- 
tent of  the  parties,  and  on  the  whole  writing 
there  is  no  personal  liability. 

Ooodenoughy.  Thayer,  IdQJduB.  162;  Tucker 
Iffg.  Co.  Y.  Fairbanks,  9%  MasB.  101;  Carpenter 
Y.  Famtteorth,  106  Mass.  561;  Terry  y.  Bright- 
man,  182  Mass.  818;  EUiiY.  Puleifer,  4  Allen, 
165;  Cutler  y.  Ashland,  121  Mass.  588;  Cook 
Y.  Cray,  188  Mass.  106;  Blanchard  y.  BUick- 
stone,  102  Mass.  848;  J^hitford  T.  Laidler,  94 
N.  Y.  145. 

The  distinction  between  an  agreement  or 
coYenant  of  indemnity  and  an  agreement  to 
pay  has  been  recognized  In  Loekt  y.  Homer,  181 
Mass.  98-109,  taia  Wilson  y.  Bryant,  184  Mass. 
291-294. 

This  case  is  one  of  indemnity  alone. 

Cutler  Y.  Soitthem,  1  Saund.  116,  note. 

So  far  as  this  oral  agreement  is  prior  or  oo- 
temporaneous,  other  cYidence  than  the  written 
contract  is  excluded. 

Vass  Y.  Wales,  129  Mass.  88;  Hagan  y.  Sart- 
weU,  5  New  Eng.  Rep.  589,  146  Mass.  88;  Si- 
manovich  y.  Wood,  5  xlew  Eng.  Rep.  190;  145 
Mass.  180;  Munde  y.  Lamhie,  122  Mass.  886; 
^rr  Y.  Andrews,  6  Allen,  420;  Kdt^  y.  SaU- 
marsh,  6  New  Eng.  Rep.  206, 146  Mass.  685; 
Knowlton  y.  Keenan,Ji  New  Eng.  Rep.  689, 
146  Mass.  86;  Carr  y.  Hays,  9  West  Rep.  188, 
110  Ind.  408;  Bums  y.  Scott,  117  U.  8.  582(29: 
991);  Exhaust  VenL  Co.  y.  Chicago,  M.dtSt. 
P.B.Co.f»  Wis.  454;  Corse  y.  Peek.  8  Cent 
Rep.  671, 102  N.  Y.  518;  Brown  y.  BueeU,  t 
West  Rep.  666, 105  Ind.  46:  Myers  y.  Munson, 
65  Iowa,  428;  Froet  y.  Brigham,  189  Mass.  48. 

Mr.  Justice  Blatehlbrd  deliYered  the  opin- 
ion of  the  court: 

On  the  28d  of  October,  1878,  the  following 
instrument  in  writing  was  executed  bY  Stephen* 
C.  Mills  on  the  one  part  end  Stepben  Dow 
and  Nathan  P.  Pratt  on  the  other: 
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''Whereas  Bteplien  C.  Mills,  of  Rtark,  Id 
Jbe  State  of  MaiDe,  Is  the  ooDtractor  for  the 
huilding  of  the  Boston  and  Mystic  Valley 
Railroad  Company's  railroad  bed,  bridges, 
etc.,  etc;  and  whereas  the  said  railroad  com- 
pany has  agreed  to  purchase  and  cause  to  be 
canceled  tl^  said  contract,  but  said  company 
has  found  it  inconvenient  or  impossible  to  pay 
me  the  agreed  price  for  such  purchase;  and 
whereas  Stephen  Dow,  of  Wooum,  and  Na- 
than P.  Pimtt,  of  Reading,  have  agreed  to 
purchase  of  me  the  said  contract  in  the  inter- 
est of  said  raUroad  company  and  for  the  said 
company's  benefit  and  profit,  and  to  lecdve  of 
me  an  assignment  of  said  contract  in  trust  for 
said  company— that  la  to  say,  aa  collateral  se- 
curity for  payment  to  them  t>y  said  company 
of  the  sum  of  fifteen  thousand  dollars,  the 
purchasing  price,  and  interest  thereon  at  the 
rate  of  six  per  centum  per  annum,  for  sudi 
time  as  the  same  shall  remain  unpaid,  which 
1 425]  said  sum  of  fifteen  thousand  dollars  the  sidd 
Dow  and  Pratt  have  this  day  advanced  and 
paid  to  said  Mills  for  said  contract  and  all 
sums  that  mav  hereafter  become  due  there- 
under; and  whereas  the  said  Mills  has  sublet 
tome  of  the  work,  as  per  contracts  markcMi 
«B,'  '0,'  'D/  *£,'  and  hereto  annexed,  with 
Hall  and  Burgess,  J.  M.  Ellisland  Savace  and 
McCabe;  and  whereas  the  said  Dow  ana  Pratt 
assume  said  contract  in  their  capacities  afore- 
said; and  whereas  by  the  terms  of  said  con- 
tract 'A'  ten  per  cent  of  the  monthly  sitimale 
Is  retained  in  the  hands  of  the  company;  the 
said  Dow  and  Pratt  as  aforesaid  accept  the  as- 
signment of  said  contract,  with  toe  under- 
standing and  agreement  that  they  will  and 
shall  well  and  truly  save  harmless  the  said 
Mills  from  any  and  all  liability  by  reason  of 
said  contracts,  the  ten  per  cenv  reserved,  and 
any  claim  by  reason  of  said  Ellis,  Halt  and 
Burgess  and  Sava^  and  McCabe  agreements 
before  mentioned:  i^ow.  know  aU  men  that  I, 
Stephen  C.  Mills,  of  Stark,  hi  the  State  of 
Maine,  the  person  named  in  toe  contract  hereto 
annexed,  marked  'A,'  in  consideration  of  fif- 
teen thousand  dollars  to  me  paid  by  Stephen 
Dow,  of  Wobum.  in  the  County  of  Middlesex 
and  Commonwealth  of  Massachusetts,  and 
Nathan  P.  Pratt,  of  Reading,  fai  said  County 
of  Middlesex,  in  their  capacity  aforesaid,  have 
assigned  and  do  hereby  assign,  sell,  convey 
aod  set  over  to  the  said  Dow  and  Pratt  as  afore- 
said, and  their  assigns,  all  my  interest  in  the 
within  and  before-mentioned  contract  marked 
'A,'  and  every  clause,  article  or  thing  therein 
contained,  and  I  do  hereby  constitute  and  ap- 
point them,  the  said  Dow  and  Pratt,  trustees 
as  aforesaid,  my  attorney  or  attorneys,  in  my 
name,  but  to  their  own  use  as  aforesaid,  to 
take  all  legal  means  which  may  be  proper  for 
the  complete  vecoverv  and  enjoyment  of  the 
assignea  premises,  with  power  of  substitution. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  twenty -third  (28)  day  of 
October,  A.  D.  187a 

«'S.  C.  Mills  A  Ca 
"Stephen  C.  Mills,      [l.  s.] 

"Signed,  sealed  and  delivered  in  the  presence 
of— 

"Henry  B.  Nottage. 
"P.  Webster  Locbe. 

"We,  the  said  Stephen  Dow  and  Nathan  P. 
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Pratt,  hereby  accept  the  above  assicnment  and 
the  conditions  preceding  the  same  for  the  pur- 
poses aforesaid. 

"Witness:  Stephen  Dow. 

"P.  Webster  Loche.      Nathan  P.  Pratt" 

The  contract  of  Mills  with  the  Boston  and 
Mystic  Valley  Railroad  Company,  to  build  and 
eouip  the  raid  of  that  company  from  Somer- 
vule  to  WQmington,  was  niade  on  the  4th  of 
May,  187a  On  the  6th  of  May,  1878,  the 
plaintiff,  under  the  name  of  S.  C.  Mills  A  Co., 
made  a  sub-contract  with  H.  C.  Hall  and  J. 
H.  Burgess,  being  the  Hall  and  Burgess  named 
in  the  instrument  of  October  38, 18^,  to  grade 
the  road-bed  of  the  railroad  from  Wilmington 
to  Somerville.  The  road  had  not  been  com- 
pleted on  the  28d  of  October,  1878.  Dow  and 
Pratt  were  stockholders  and  directors  in  the 
company.  Of  the  $15,000  mentioned  in  the 
instrument  of  October  28,  1878,  they  paid  to 
Mills  only  $10,000.  They  did  not  pay  any 
nut  of  $11,048.08,  which  waa  due  to  Hall  and 
Burceas  for  work  done  under  their  contract, 
partly  before  and  partly  after  the  instrument 


of  October  88,  1878.  was  executed.  Mills 
broujrbt  this  suit  agalost  Dow  and  Pratt,  in 
the  (Srcuit  Court  of  the  United  Statea  for  the 
District  of  Massachusetts,  to  recover  those 
sums.  Issue  was  Joined  by  Dow.  Pratt  did 
not  appear  and  was  defaulted.  At  the  trial  be- 
fore a  Jury  the  court  directed  a  verdict  for  the 
defendant  Dow,  and  a  Judgment  accordingly 
was  entered,  to  review  which  the  plaintiff  has 
brought  a  writ  of  error.  Since  the  writ  was 
brought,  Dow  has  died,  and  his  administrator 
has  been  substituted  aa  defendant  in  error  in 
his  stead. 

Dow  was  ynsldent  of  the  railroad  company, 
aod  as  such  executed  the  contract  between  the 
company  and  Mills  for  the  construction  snd 
equipment  of  the  road.  The  sub-contractora 
named  in  the  instrument  of  October  88,  1878, 
continued  work  on  the  road  under  thdr  con- 
tracts up  to  the  middle  of  December,  1878,  and 
furnished  the  labor  and  materials  set  forth  In 
the  declaration  and  In  the  accounts  annexed 
thereto,  so  that  there  was  a  balance  exceeding 
$6,000  due  from  Mills  to  Hall  and  Bumss, 
partly  for  work  done  prior  to  October  88, 1878, 
and  partly  for  work  done  subsequently  to  that 
date.  Dow  was  informed  of  the  amount  so 
due  to  the  sub-contractors,  and  that  the  same 
had  never  been  paid. 

The  bill  of  exceptions,  after  stating  the  fore- 
going facts,  sets  forth  that  the  plaintiff  offered 
to  show  by  Hall,  for  the  purpose  of  proving  sn 
independent  oral  contract  based  on  an  alleged 
liability  of  Dow  as  stockholder,  that  Dow  re- 
peatedly promised  Hall,  in  1878  and  subse- 
quently, tost  he  would  pay  the  amount  claimed 
to  be  due  to  Hall  aod  Burgesa,  but  the  court 
refused  to  admit  the  evidence  at  that  stage  of 
the  case,  on  the  ground  that  there  was  no  evi- 
dence of  a  consideration  for  the  promise,  and 
that  the  liability,  aod  the  fact  that  Dow  was  a 
stockholder,  most  first  be  shown;  that  the 
plaintiff  offered  to  show,  by  his  own  evidence, 
that  the  coorideration  of  the  instrument  of 
October  28,  1878,  was  the  payment  of  $15,000; 
that  the  defendants  promisea  to  pay  him  that 
sum  as  such  cooslderatioo  aod  had  paid  only 
$10,000  of  it,  the  plalotiff  cUimiog  that»  l^ 
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the  terms  of  the  instrumeDt,  the  defeDdants 
were  bound  to  i>ay  the  wh(^  of  such  con- 
gideration,  and  that,  on  proof  that  the  con- 
sideration was  #15,000,  and  was  partially  un- 
paid, he  would  be  entitled  to  recover;  that  the 
court  ruled  that  the  inquiry  was  irrelevant,  on 
the  pleadings  and  proofs  as  Uiey  then  stood; 
that  the  plaintiff  offered  further  to  show  that, 
as  a  part  of  the  consideration  of  the  instru- 
ment, Uie  defendants  promised  to  pay  the  debts 
the  plaintiff  owed  to  Hall  and  others  named  in 
the  instrument;  and  that  the  court  refused  to 
admit  the  evidence. 

The  bill  of  exceptions  states,  also,  that  there 
was  evidence  tending  to  show  that  the  defend- 
ants were  stockholders  and  directors  of  the 
company,  and  Dow  was  its  president,  from 
May  1,  1878,  to  June  1,  1879;  that  Hall  had 
authority  from  the  plaintiff  to  coUect  from  the 
defendants  the  amounts  due  to  the  sub-con- 
tractors; that  Dow,  at  the  request  of  the  plain- 
tiff, paid  to  one  or  more  of  the  sub-contractors, 
subs^uently  to  October  2ld,  1878,  the  amount 
due  them  for  work  done  on  the  road,  and  had 
also  paid  to  the  plaintiff  the  amount  of  a 
Judgment  recoverea  against  the  latter  by  Savage 
and  McCabe,  In  a  suit  brought  by  them  subse- 
quently to  October  88, 1878,  for  work  done  by 
them  under  their  sub-contract,  which  amount 
the  plaintiff  never  paid  to  Savage  and  McCabe, 
and  no  claim  Is  made  for  it  in  this  suit;  that, 
before  this  suit  was  brought,  the  sub-contract- 
ors demanded  their  pay  nom  the  plaintiff, 
showing  bfan  a  statement  of  their  account,  and 
also  made  a  demand  on  the  defendants,  and 
the  plaintiff  made  a  like  demand  on  them;  that, 
as  between  the  plaintiff  and  the  sub-contractors, 
Uiere  was  no  mspute  as  to  the  amount  due;  that 
the  company  voted  to  stop  the  work  of  con- 
struction on  the  road  about  the  middle  of  De- 
cember, 1878,  and  never  resumed  the  work  of 
construction  after  that  date;  that  Hall  and 
Burffess  did  not  complete  their  contract  within 
the  Sme  stipulated  in  it,  for  the  reason,  among 
others,  that  the  companv  did  not  meet  its  pay- 
ments and  never  seourea  the  right  of  way  for 
the  portion  not  constructed  by  It;  and  that  no 
evidence  was  introduced  by  the  plaintiff  that 
he  had  paid  any  portion  of  the  sums  due  the 
sub-contractors  named  in  the  instrument  of 
October  28, 1878.  The  plaintiff  having  closed 
his  case,  the  defendant  Dow  contended  that 
the  plaintiff  could  not  recover  without  first 
showing  some  actualpavment  or  injury  other 
than  his  liability  to  Hall  and  Burgess,  so  due 
and  made  known  to  the  defendants;  and  that 
the  same  had  not  been  paid,  llie  court  ruled 
that  there  was  no  competent  evidence  to  sus- 
tain the  plaintiff's  case,  and  directed  a  verdict 
for  the  defendant  Dow.       « 

The  bill  of  exceptions  further  states  that  the 

Elaintiff  duly  excepted  at  the  trial  to  such  ml- 
igs,  refusals  to  rule,  and  direction  of  the  court. 
The  plaintiff  alleges  as  error  (1)  the  refusal 
of  the  court  to  admit  the  evidence  offered  as 
tp  the  consideration  of  $15,000,  as  to  the 
IHx>mi8e  to  pay  the  balance  of  It,  and  as  to  the 
promise  to  pay  the  debts  due  to  Hall  and  Bur- 
gess; (2)  the  rulinff  that  the  plaintiff  could  not 
recover  without  showing  some  actual  payment 
or  Injury,  other  than  his  liability  to  Hall  and 
Burseas  so  due  and  made  known  to  the  de- 
fendanU;   (8)  the  ruling  that  there  was  no 
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competent  evidence  to  sustain  the  plalntV* 
case;  and  (4)  the  withdrawal  of  the  case  from 
the  Jury  and  the  direction  of  a  verdict  for  the 
defendant  Dow. 

As  the  subject  matter  of  the  Instrument  of 
October  28,  1878,  was  In  Massachusetts,  and 
the  defendant  Dow  was  a  resident  there,  and 
the  contract  was  made  there,  and  the  suit  was 
brought  tliere,  the  law  of  that  State  is  to  gov- 
ern in  expounding  and  enfordne  the  contract 
and  in  determining  the  rule  of  damages  for  a 
breach  of  It. 

It  is  contended  by  the  defendant  that  the 
Instrument  contains  an  admission  of  the  reodpl 
of  the  entire  $15,000;  and  the  question  on  this 
branch  of  the  case  is  whether  the  plaintiff  Is 
precluded  from  showing  the  true  state  of  facts, 
it  Is  well  settled  In  Massachusetts  that  a  xedtal 
In  a  deed,  acknowledging  payment  of  the  con- 
sideration stated,  is  omy  prima  facie  proof  and 
is  subject  to  be  controllea  or  rebutted  l^  other 
evidence.  Paiffe  v.  Sherman,  6  Gray,  511, 518; 
Wilkiruan  v.  Scott,  17  Mass.  240;  Cofr  t.  2W- 
leif,  119  Mass.  294,  296. 

Lidependently  of  this,  the  expression  In  the 
Instrument  which  Is  claimed  to  be  an  acknowl- 
edgment of  the  receipt  of  the  815,000.  namely, 
*'which  said  sum  of  fifteen  thousand  dollars 
the  said  Dow  and  Pratt  have  this  day  advanced 
and  paid  to  said  Mills,''  is  ambiguous,  and  does 
not  snow  actual  prior  or  simultaneous  payment 
CMdtheds  V.  Swan.  1  Exch.  154. 

So,  too,  the  evidence  of  a  promise  by  ths 
defendants,  as  a  part  of  the  consideration  of 
the  instrument,  to  pay  the  debts  which  the 
plaintiff  owed  to  Hall  and  others  named  in  lt» 
was  admissible;  and  the  refusal  of  the  defend- 
ants to  pay  those  debts  on  demand  was  a  breach 
of  their  contract  OU»rk  v.  Deihon,  12  Gush. 
589,591. 

The  issue  beicg  whether  the  consideratUni 
had  been  paid  and  whether  the  obligation  of 
the  defendfmts  was  broken.  It  was  competent 
for  the  plaintiff  to  show  by  parol  that,  after 
Hall  and  Burgess  had  flnishea  their  work  under 
their  sub-contract,  they  stated  their  account  to 
the  plaintiff  and  demanded  payment  from 
him;  that  he  notified  the  defendants  and  made 
demand  on  them;  and  that  they  neglected  to 
pay.  Such  demand,  and  a  neglect  on  their 
part  to  pay,  tended  to  support  me  case -of  the 
plaintiff. 

The  balance  due  by  the  plaintiff  to  Hall  and 
Burgess  was  $11,048.08,  with  interest  from 
January  1,  1879;  and  that  was  the  amount  of 
the  liability  of  the  plaintiff  to  them  under  his 
contract  with  them.  The  agreement  of  the 
defendants.  In  the  instrument  of  October  m, 
1878,  is  that  thev  assume  the  contract  betweeo 
the  plaintiff  ana  the  company,  and  that  they 
will  well  and  trulv  save  the  plaintiff  harmless 
from  anv  and  all  liability  by  reason  of  his  con- 
tracts with  HaU  and  Bu^ess.  Ellis,  and  Savage 
and  McOabe,  "the  ten  per  cent  reserved,**  and 
any  claim  by  reason  of  such  contracts. 

The  agreement  to  assume  the  contract  la 
connection  with  the  further  agreement  to  save 
the  plaintiff  harmless  from  liaMUty,  was  broken 
by  a  failure  to  pay  the  partieB  to  whom  the 
plaintiff  was  liable,  and  it  was  not  necessary 
to  a  breach  that  the  plaintiff  should  show  thai 
he  had  first  paid  those  parties.  Braman  v. 
Dowm,  12  Gush.  827;   Lockf  ▼.  Burner,  181 
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lfa«.  08;  Drunt  t.  ISrmwnt  Impr&^emmt  Co. 
18  A]len,  168, 171;  8tew»H  y.  Oarir,  11  Met 
884;  Prd>U  v.  Baldwin,  6  Cusb.  MO;  ^»M  ▼. 
P(md,  11  Gray,  284;  Papir  Stock  IH$if\fecting 
Co.  Y.  BoiUm  DidrifeeHng  Co.  147  Mm.  818.  8 
Kew  £Dg.  Rep.  806. 

By  the  iiutniinent  In  questioD,  the  defeod- 
anu  took  tbe  place  of  the  plaintiff,  and  became, 
after  tbe  instrument  was  executed,  principals 
in  tbe  work  of  constructing  tbe  railroad:  and 
tbeir  acceptance  of  tbe  assignment  and  tbe 
conditions  preceding  it  included  tbe  sub-con- 
tracts and  wbat  was  due  and  to  b^ome  due 
npon  tbcm.  Tbe  contract  is  not  merely  one 
to  indemnify  the  plaintiff  from  damage  sxising 
out  of  bis  liability,  but  is  an  agreement  to  as- 
sume bis  contracts  and  to  discbarge  him  from 
his  liability.  Qilbert  y.  Wiman,  1  N.  T.  6G0; 
NcbU  Y.  AmM,  28  Ohio  Bi.  264,  271;  Cbrr 
Y.  JBoftMtf,  5Bam.  ft  Ad.  78;  (Jhnc$  y.  Binman, 
8  Wend.  462;  BoeiMUr  y.  Donneay,  8  Cow. 
628;  BandaUY.  Bover.  27  L.  J.  ^.  8.  Q.  B. 
266;  Warwick  y.  Bichatdion,  10  Mees.  i  W. 
284;  Fort  y.  Jackton,  17  Johns.  280;  Wicker 
Y.  Eoppoek,  73  U.  &  6  Wall.  04  ri8:  7521; 
Latkrop  Y.  Atwood,  21  Conn.  117, 126. 

The  case  is  not  open  to  the  objection  that 
the  plaintiff  endeavored  to  extend  and  enlarge 
by  parol  the  proYisions  of  a  written  instnunent, 
mider  the  guise  of  proYlng  its  consideration; 
and  the  cases  on  that  tubject  do  not  spply. 

Altbouffh  the  instrument  in  question  states 
that  the  defendants  have  agreed  to  receive  from 
the  plaintiff  an  assignment  of  the  plaintiff's 
contract  with  the  railroad  company  "in  trust 
for  said  company;"  that  the  defendants  "as- 
some  said  contract  In  their  capacities  afore- 
said;" that  they  have  Mid  tbe  $15,000  "in 
their  capacity  aforesaid.^  and  the  assiimment 
Is  made  to  them  "as  aforesaid;"  and  that  the 

K*  intiff  appoints  them,  "trustees  as  aforesaid," 
attorneys;  and  although  they  "as  aforesaid 
accept  the  assignment."  thdr  agreement  to  save 
tbe  plaintiff  harmless  from  any  and  all  liability 
by  reason  of  the  contracts  named  Is  an  absolute 
personal  agreement  on  their  part 

The  judgment  i$  revereed,  and  the  eaee  i$  re- 
manded to  the  Circuit  Oourtwith  a  direction  to 
mward  a  new  trioL 


J08IAH  FOGG.  Appt., 

s. 

^SWITT  0.  BLAIR,  Trustee. 

9cs  8.  a  Baporterl  ed.  m-MU 

Judffmente,  when  tiene—propertif  tf  raihwtd 
atmpanp,  not  eulffect  to  tntet — rigMe  ^credit' 
or^tranj^er,  when  not  itUffal— notice  to  bond- 
kotdere—ionde  of  railroad 
property — mortifage  emd  eaie. 

L  Jodsneatsbeoome  Hens  only  from  the  ttmethej 
SM  reodered,  or  notice  thereof  Is  Sled  In  the  reg^ 
Isler^  omoe  of  the  oounty  where  the  property  Is 
sttnated.  llieyaresiitwrdtDate  to  any  prior  bmtV 
apoQ  the  property. 


H  Tbe  property  of  a  ralhroadoompany  Is  not  helA 
under  any  sooh  trust  to  apply  It  to  the  payment 
of  Its  debts  as  to  restrict  Its  use  for  any  other  law. 
fill  pnrpoee,  ft  matters  not  how  merltorloas  the 
demand  of  the  creditor  nay  be. 

H  The  creditor  most  obtain  a  Hen  opon  the  prop- 
erty of  the  company,  or  security  In  some  other 
form,  or  he  wUl  have  to  take  his  chances  withaU 
other  credltorB  to  obtain  payment  in  the  ordtnary 
eoQise  of  total  proceedings  for  the  collection  of 
debts. 

4  The  ObJectlOQ  that  the  transfer  by  the  old  com- 
pany of  Hs  entire  property  to  the  new  company 
was  flleiral  and  tittmoirei,  and  therefore  to  be  dis* 
regarded,  cannot  be  availed  of  by  the  appellant, 
for  he  has  proceeded  against  the  new  company 
and  obtained*  npon  the  assomed  valkUty  of  socb 
transfer,  a  decree  that  It  pay  his  lodgment,  which 
Is  founded  npon  a  dwnand  that  company  agreed 
to  assame  as  part  of  the  consideration  of  th# 


S.  If  the  parties  who  took  the  hoods  IsBoed  by  th» 
8t  Lools.  Hannllwl  and  Keoknk  BaHroad  OOm- 
pany  had  notice,  actual  or  constructive,  of  th# 
demand  of  the  complainant.  It  would  not  have  af- 
fected their  rights  as  that  demand  was  not  then 
In  judgment,  and  created  no  Hen  npon  the  prop- 
erty of  the  company,  nor  any  restriction  npoo 
the  oompany*B  right  to  use  It  for  any  lawful  pur- 


Sl  The  hoods  glYso  to  raise  the  necemsry  funds  to 
complete  the  road  of  the  company,  and  secured 
by  the  mortgage,  were  negodabto  Instramenta, 
and  In  the  hands  of  the  parohasets  cannot  be  im- 
peadied  for  any  neglect  of  the  company  Issolng 
them  to  pay  the  demandaof  other  credltoit. 

r.  The  doctrine  that  the  proper  tj  of  a  railroad 
company  Is  a  trust  fond  for  the  payment  of  Its 
debts  only  means  that  the  property  most  first  bs 
spproprlated  to  the  paysMaS  of  the  debts  of  ths 
company  before  any  portion  of  It  can  be  dlstrlb- 
oted  to  the  stookholdsrs. 

Sl  Tbe  doctrine  that  the  pi'opetty  Is  so  affected 
by  the  Indebtedasm  of  the  company  that  It  can- 
not be  sold,  transftered  or  mortgaged  to  bona  fide 
purchasers  for  a  valoabto  consideration,  except 
subject  to  the  habUlty  of  being  appropriated  to 
pay  that  Indebtednesi.  has  no  existeooe. 

[No.  isa] 

Argued  Jmm.i4*M7,JS90.  Decided  Mmr.  S,  1890. 

APPEAL  from  a  Indgment  of  the  Circuit 
Court  of  the  United  States  for  the  E<istem 
District  of  Missouri  dismissing  a  cross-bill,  filed 
to  obtain  priority  for  a  judgment  over  a  mort- 
gage, in  a  suit  for  the  foreclosure  of  the  mort- 


gage.   Ajfirtned, 
Kepoi 


•rted  below,  96  Fed.  Rep.  684.  97  FM. 
Rep.  171 

SUtement  by  Mr,  Jmetiee  Fleldt 
On  the  16th  of  February,  1867,  tbe  St  Louis 
and  Keokuk  Railroad  Companv  was  incorpo- 
rated by  the  Legislature  of  Missouri  to  con- 
struct and  operate  a  railroad  from  some  suit- 
able point  on  the  North  Missouri  Railroad,  not 
exceeding  thirty  miles  west  of  St.  Charles,  in 
St.  Charles  County,  to  some  point  near  the 
mouth  of  the  Des  Moines  River,  on  the  north- 
em  boundary  of  the  State.  Under  its  charter 
the  company  located  its  road  between  tbe  points 


Vcftm^Ae  to  iMOoCiabflHy  of  foOroad  bowdi,  see  |    AeiowkenaUemorfielktto 
•Mto  to  White  V.  Vermont  *MsflS.B.B.Oo.  IS:  an.  I  note  to  Davis  v.Bilslaad,!!: 

Am  toUen efrnwufrtgoQi cm o/teT'OeqftereApropertfh      ^Mf  waeved;  when 
see  note  to  Fsonook  v.  Ooe,  ISc  tML  I  Hsu,   ses  noCsto  Otaat  v. 
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designated  and  constructed  a  portion  of  it  and 
graded  other  portions,  and  in  this  work  ex- 
pended seyeral  hundred  thousand  dollars. 

The  appellant,  Josiah  Fogg,  held  a  demand 
afrainst  this  company  for  work  and  advances 
on  its  account,  and  on  the  22d  of  September, 
1870,  an  adjustment  and  settlement  of  the 
amount  was  had  between  them,  and  it  was 
found  that  the  company  was  indebted  to  him 
in  the  sum  of  $0,547.75. 

Afterwards,  on  the  18tb  of  June,  1872,  a  cor- 
poration known  as  the  St.  Paul,  Hannibal  and 
Keokuk  Railroad  Company  was  formed  under 
the  Qeneral  Law  of  Missouri,  to  construct  and 
operate  a  railroad,  with  one  or  more  tracks, 
from  the  City  of  St.  Louis  to  a  point  near  the 
northeast  comer  of  the  State  opposite  to  Keo- 
kuk in  Iowa,  with  a  branch,  in  Lmcoln  County, 
to  its  coal  fields,  from  a  point  near  Troy,  and  a 
branch  up  the  valley  of  Mill  Creek,  ^m  a 
point  where  the  line  crosses  the  creek. 

To  this  new  corporation  the  old  corporation, 
upon  the  request  and  direction  of  the  holders 
and  owners  of  a  majority  of  its  stock,  on  Uie 
4th  of  March,  1878,  sold  and  transferred  its  en- 
tire road  and  all  the  branches,  buildings,  ma- 
chinery and  appurtenances  belonging  to  or  con- 
nected with  it 

In  consideration  of  the  transfer,  the  new 
corporation,  that  is,  the  St  Louis,  Hannibal  and 
Keokuk  Railroad  Company,  among  other 
things,  agreed  to  assume,  pay  and  satisfy  all 
the  debts  and  liabilities  incurred  by  the  first 
company  or  legally  imposed  upon  it,  for  right 
of  way,  station  grounds,  ties  and  bridging,  and 
also  to  perform  various  contracts  of  that  com- 
pany which  are  specially  mentioned.  The  new 
corporation  was  composed  principally  of  tlie 
same  persons  and  the  same  officers  as  the  old 
corporation,  and  among  the  contracts  assumed 
was  one  with  the  Missouri  and  Iowa  Construc- 
tion Company  for  building  the  road,  and  it  stip- 
ulated that  in  payment  of  this  work  bonds  of  l^e 
company  should  be  issued  secured  by  «  firat 
mortgage  on  its  property. 

Pursuant  to  this  contractthe  new  oompuiy, 
on  the  first  of  October,  1872,  executed  to  De- 
witt  C.  Blair,  of  New  Jersey,  and  Clarence  C. 
Mitchell,  of  New  York,  a  mortgage  or  deed  of 
trust  of  its  railroad,  then  constructed  or  that 
might  thereafter  be  constructed,  with  its  right 
of  way,  buildincs  and  appurtenances  then  ex- 
isting or  which  might  afterwards  be  acquired, 
its  rolling  stock  and  machinery  of  every  kind, 
and  all  its  franchises  and  property,  to  secure 
bonds  of  the  company  issued  on  that  day,  in 
sums  of  $1,000  each,  to  the  amount  of  $4,200,- 
000. 

Afterwards  this  mortgage  was  taken  up  and 
canceled,  and  on  the  first  of  August,  1877,  a 
new  mortgage  or  deed  of  trust  was  executed  by 
the  company  to  Dewitt  C.  Blair,  of  all  its 
property  situated  between  the  Cities  of  St 
Louis  and  Hannibal  in  Missouri,  and  its  fran- 
chises, to  secure  the  payment  of  its  bonds  is- 
sued of  that  date,  amounting  to  $1,680,000. 
The  interest  was  not  paid  upon  these  bonds, 
and  the  trustee,  on  the  6th  of  February,  1884, 
commenced  a  suit  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Mis- 
souri, to  foreclose  the  mortgage  and  seU  the 
property.  The  bill  not  only  made  the  mort- 
gagor a  party  defendant,  but  also  certain  per- 
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sons  named,  of  whom  Josiah  Fogg  was  one. 
representing  that  they  claimed  to  have  liens,  as 
judgment  creditors,  incumbrancers  or  others 
wise,  upon  the  mortgaged  premises,  but  allege 
ing  that  their  interest,  if  any,  accrued  subse- 
quentlv  to  the  lien  of  the  mortgage  and  was 
subordinate  thereto. 

As  mentioned  above,  on  the  28d  of  Septem- 
ber, 1870,  Josiah  Fogg  had  a  settlement  with 
the  St  Louis  and  KeoKuk  Railroad  Company, 
by  which  the  amount  due  him  bv  the  company 
on  that  date  was  agreed  to  be  $9,547.75.  For 
this  amount  and  interest  he  brought  suit  in  the 
circuit  court  of  the  United  States  in  April, 
1881,  and  on  the  8d  dav  of  October,  1882,  he 
recovered  Judgment  for  $16,489.68.  Execution 
issued  thereon  having  been  returned  unsatisfied, 
in  May,  1888,  he  brought  suit,  on  the  equitr 
side  of  the  court,  against  the  St  Louis,  Hanm- 
bal  and  Keokuk  Railroad  Company  to  havs 
that  Judgment  declared  a  lien  upon  its  property, 
and  to  compel  that  company  to  pay  the  Judg- 
ment, and  to  enjoin  it  from  selling  or  incnoi- 
bering  its  property  nntO  such  payment  was 
made.  The  suit  was  brought  against  both  the 
old  and  new  company,  and  resulted  in  a  decree 
entered  on  the  5th  of  May,  1884,  adjudgins[ 
that  the  two  companies  were  liable  jointly  ana 
severaUy  for  the  Judgment  and  interest,  which 
amounted  then  to  $18,865.11,  the  payment  of 
which  was  decreed  against  them.  Tlie  judg- 
ment was  not  declared  to  be  a  Uen  upon  the 
Sroperty  of  the  company,  nor  was  the  use  or 
isposiuon  of  its  property  enjoined. 

To  the  suit  for  the  foreclosure  of  the  mort- 
gage brought  by  Dewitt  C.  Blair,  trustee,  Jo- 
siB^  Fogg  appeared  and  answered  the  bill,  and 
also  filed  a  cross-bilL  By  his  cron-bill  be 
seeks  to  obtain  priority  for  his  judgment  over 
the  demands  of  the  trustee,  acting  for  and  rep- 
resenting the  bondholders.  He  sets  forth  the 
origin  of  his  demand,  the  recovery  of  Judgment 
for  the  amount  against  both  the  first  and  second 
corporations,  and  founds  his  claim  to  priority 
over  the  mortgage  on  the  theory  that  the  old 
corporation  coum  not  transfer  its  -property  to 
the  new  corporation  without  the  new  corpora- 
tion becoming  trustee  for  all  the  creditors  of 
the  old  company;  that  its  property  was  thus 
affected  with  a  trust,  and  could  not  be  sul^ 
jected  to  a  mortgage  so  as  to  give  priority  to 
the  bonds  secured  over  the  demands  of  credit- 
ors existing  at  the  time  of  such  transfer:  and 
that  the  trustee,  DewiU  C.  BUir,  took  the  bonds 
of  Uie  company^for  John  I.  Blair  and  the  elec- 
tors of  Moses  Taylor,  deceased;  and  charges* 
upon  information  and  belief,  that  he  took  them 
with  full  notice  of  the  claim  of  the  compUin- 
ant  against  the  old  corporation;  and  that  the 
suit  to  foreclose  the  mortgage  was  a  scheme  de- 
signed to  cut  him  off  from  enfordog  his  de- 
mand, and  to  have  the  railroad  and  its  appurts- 
nances  sold  under  a  decree  of  foreclosure  and 
bought  in  by  said  John  L  Blair  and  the  exeo- 
utors  of  Moses  Taylor,  at  a  price  peatly  under 
their  actual  value.  To  this  cross-bill  the  trustee, 
Dewitt  C.  Blair,  as  defendant  answered,  deny- 
ing its  allegations,  some  of  them  positively  and 
others  upon  information  and  belief— positively 
the  allegations  that  the  transfer  of  the  prop- 
erty of  the  first  corporation  was  made  In  fraud 
of  the  rights  of  the  complsinsnt,  siid  thst  ths 
second  corporatioD  took  the  property   with 
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knowledge  ftDd  notice  of  the  debt  owing  to  bhn 
t)7  tbe  flnt  oorpontioD.  A  replication  was  filed 
to  the  answer  and  proofs  were  taken.  Upon 
the  hearing  the  court  dismissed  the  cross-bill, 
kolding  that  the  claim  of  the  complalDant  was 
not  enutled  to  priority  over  the  bonds  secured 
br  the  mortgage.  (2o  Fed.  Rep.  684,  and  27 
Fed.  Rep.  176.)  From  this  decree  the  case  is 
toougbt  by  appeal  to  this  court 


Memn.  James  Carr^  Oeo.  2>.  IUifnM$  and 
JR.  A,  Sumner,  for  appellant: 

The  assets  of  a  corporation  aie  a  tmst  fond 
ior  the  pa  jment  of  its  debts. 

Wood  ▼.  Dummer,  8  Mason,  808;  Chtrran  y. 
Aritanmuj  66  U.  8.  16  How.  807  (14: 706);  Chi- 
^oo,  KLd  P.B.O0.  Y.  Howard^  74  U.  8.  7 
Wall  802(19:117):  Union  NaL  Bank  y,  Doug^ 
lam,  1  McCrarj,  86;  Jom9  y.  Arkan$a$  Moehan- 
4eal  d  Ainicuikrai  Oo.  88  Ark.  17. 

The  transfer  made  bj  the  Bt  Louis  and  Keo- 
kuk Railroad  CompanY  of  its  franchises,  com- 
Sleted  railroad  and  all  other  property  to  the 
i.  Louis,  Hannibal  and  Keokuk  Railroad 
Company,  on  the  4th  day  of  March,  1878,  was 
Mlira  eifst,  and  consequently  null  and  void. 

AtM  Y.  AmerieaniMlBubber  Cb.  881krb. 
€78;  ThomoiY.  WmtJenepR  Cb.lOlU.  8.71 
<26:  960);  Burt  y.  Saliotmry,  66  Ma  8ia 

The  new  company  took  said  franchises  and 
fvoperty  with  notice  of  the  appellant's  claim 
•calnst  the  old  company,  because  the  directors 
iS  both  companies  were  the  same. 

Cumberland  Coal  d  L  Oo.  y.  Shorman,  80 
Baib.  668;  Buni  y.  Bau  StaU  Iron  Oo.  97  Mass. 
S79;  Fiorm  y.  Emerp,  89  N.  H.  484;  Bd9en  y. 
AMry,  88  N.  H.  66. 

The  officers  and  directors  of  the  old  coiBpany 
were  incapacitated  from  transfeiring  the  fran- 
chises and  property  of  thatcompany  to  the  new 
company  on  account  of  their  being  the  officers 
end  directors  of  the  new  company.  They  could 
not  deal  with  themselYea. 

WardeU  y.  Union  P.  R  Oo.  108  U.  8.  661 
<M:  609). 

The  new  company  was  not  a  bona  fide  pur- 
^laser  for  Ysloe  of  the  franchises  and  property 
of  the  old  companY:  it  took  the  f ranchiBes  and 
{Hoperty  of  the  old  company  clothed  with  a 
tmst  in  f^Yor  of  the  creditors  of  the  old  com- 

Iwy.  Trusts,  M88,  817,  898;  Joneo  y.  Ar- 
kanoao  Meekanieal  d  AoricuUural  Oo.  88  Ark. 
17. 

8aid  franddies  and  proper^  being  a  tmst 
fond,  and  the  8t  Louis  and  Keokuk  Railroad 
Company  being  insolYent,  the  appellant,  as  a 
creditor  of  aaid  company,  can  pursue  its  assets 
Into  the  hands  of  all  other  persons,  except  bona 
Me  creditors  or  purchasers. 

Hibemia  U$.  Oo.  y.  81,  LouiodN.  0.  T.  Oo. 
18  Fed.  Rep.  616;  Curran  y.  Arkanoae,  66  XT. 
8.  16  How.  804  (14:  706);  MobiU  y.  Watson.  116 
U.  8.  989  (96:  920):  Blair  y.  81.  Louis,  H.  d 
K.  R.  Oo.Vi  Fed.  Rep.  86.  94  Fed.  Rep.  148; 
Tayhr  Y.  Btmker,  111  U.  8.  110  {».  868); 
Terry  y.  Anderson,  96  XT.  8. 688  (94:  866};  Bal^ 
Um/ore  Osni.  Nat.  Bank  y.  Conn.  Mut,  L.  Ins. 
Oo.  104  U.  a  64  (26:  698);  Harrison  y.  Union 
P.  R.  Co.  18  Fed.  Rep.  699;  FbogY.  81.  Louis, 
E.  dK.  R.  Co.  17  Fed.  Rep.  871. 

The  appellee  was  bound  to  take  nodoe  of  the 
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recitals  in  the  deed  of  tranif er  from  the  old 
company  to  the  new  company,  although  said 
deed  was  not  reccnded. 

Brush  Y.  Ware,  40  U.  8.  16  FM.  9800:  679); 
Jones,  Mortgages,  %  906;  JVosM  y.  Shearer,  49 
Ala.  996;  i>0  Ccrdota  y.  Hood,  84  U.  8.  17 
Wall.  1  (91:  687) ;  Harris  y.  Fly,  7  Paige. 
421;  Ketehum  y.  St.  Louis,  101  U.  8.  816  06: 
1002).    8eealso  Jones  on  Mortgages,  S  906. 

Mr.  Walter  C  Lamed*  lot  am)eUee: 

No  other  or  further  defenses  will  be  allowed 
in  a  foreclosure  suit  brouobt  by  bona  flde  pur- 
chasers of  bonds  to  foreclose  a  mortgage  se- 
curing them  than  would  be  allowed  if  an  ac- 
tion were  brought  in  a  court  of  law  upon  the 
bonds.  The  bondholders  stand  in  the  same 
position  as  bona  flde  assignees  for  Yalue  before 
maturity  of  neitotiable  promissory  notes. 

KenieottY.  TFaj^n^  Onin/y.  88  U.  8. 16  Wall. 
469  (91:  819):  Cttrpenter  y.  Logan,  88  U.  8.  16 
Wall  971  (91:  818);  KeUy  y.  Green  Bay  d  M. 
R.  Oo.fi  Fed.  Rep.  846. 

Mr.  Justice  Field  dellYered  the  opinion  of 
the  court: 

The  claim  of  the  appellant,  that  his  demand, 
which  passed  into  Judgment  May  6.  1884, 
against  both  the  8t  Louis  and  Keokuk  Rail- 
road Company  and  the  St.  Louis,  Hannibal  and 
Keokuk  Railroad  Company,  is  entitled  to  pay- 
ment prior  to  the  bonds  secured  by  the  mort- 
ffage  or  trust  deed,  would  seem  to  be  answered 
by  the  dates  of  the  Judgment  and  mortgage,  re- 
spectiYelY.  The  tnd^ientwas  not  rendered 
against  the  original  company  untO  October  8. 
1889,  and  not  jigsinst  both  companies  undl 
May  6, 1884.  The  mortgage  was  executed  on 
the  let  day  of  August.  187f,  Ayc  years  before 
the  first  Judgment  ana  nearly  ssYen  years  be- 
fore the  second. 

It  does  not  appear  in  the  record  precisely 
what  the  serrices  were  which  were  rendered  by 
the  complainant,  or  for  what  purposes  adrancea 
by  him  were  made.  This  is  not  material,  how- 
CYcr,  as  no  claim  is  made,  because  of  the  nature 
of  those  serYices  and  adYances,  to  a  tten  on  the 

S ropery  of  the  original  company,  wider  the 
taiute  of  the  State.  It  does  not  appear  that 
any  proceedings  were  taken  to  establish  such  a 
lien.  Independently  of  that  Statute,  there  was 
no  lien  upon  any  property  of  the  railroad  com- 
pany for  the  demand  of  the  complainant  It 
stood  like  sny  ordinary  debt  against  a  corpora- 
tion, which  could  only  be  enforced  by  legal 
Crooeedinffs  establishing  its  Yalidity  and  amount 
y  Judiciiu  determlDation,  and  then  by  process 
upon  the  Judgment  obtained,  in  subordination 
to  any  prsYicrasly  existing  liens  upon  the  prop- 
erty. 

In  some  States— and  this  Is  the  case  in  Mii- 
souri— statutes  make  Judgmeotsof  their  courts 
liens  upon  the  real  property  of  the  Judgment 
debtor,  and  the  same  rule  applies  in  such  States 
to  Judgments  in  the  courts  of  the  United  Stales. 
But  in  all  cases  the  Judgments  become  liens  only 
from  the  time  tliey  are  rendered,  or  notice 
thereof  Is  filed  in  the  register's  otBce  of  the 
countY  where  the  property  is  situated.  They 
are  suoordinste  to  any  prior  mortgage  upon  the 
property.  This  doctrine  is  so  familiar  that  it 
M  surprising  that  any  other  can  be  supposed  to 
exist    The  property  of  a  railroad  company  is 
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not  held  under  Any  sach  tnut  to  apply  it  to  the 
payment  of  its  deota  as  to  restrict  its  use  for 

[5391  <^7  other  lawful  purpose,  it  matters  not  how 
meritorious  the  demand  of  the  creditor  may  be. 
He  must  obtain  a  lien  upon  the  property  of  the 
company,  or  security  in  some  otber  form,  or  he 
will  nave  to  take  his  chances  with  all  other 
creditors  to  obtain  payment  in  the  ordinary 
course  of  legal  proceedings  for  the  collection 
of  debts. 

In  ThompBon  y.  WMte  Water  Valley  R  Cb., 
decided  at  the  present  term  (182  U.  8.  68 
[88:  256]).  it  was  held  that  the  daim  of  bond- 
nolders  ox  the  company  sectured  by  a  mortgage 
upon  its  railroad,  and  all  property  then  apper- 
taining thereto,  or  which  the  company  might 
afterwards  acquire,  had  priority  over  a  claim  of 
contractors  to  a  lien  upon  the  rents  and  profits 
of  a  portion  of  the  road  constructed  by  them 
subsequently  to  the  mortgage.  It  was  earnestly 
contended  that  they  had  an  equitable  lien  upon 
the  earnings  of  that  portion  of  the  road  because 
with  their  moneys  it  was  constructed.  But  the 
court  replied  that  the  work  was  not  done  at  the 
request  of  the  morteagees,  but  upon  a  contract 
with  the  lessee  of  the  road,  by  which  the  latter 
stipulated,  as  one  of  the  considerations  of  the 
lease,  to  construct  that  part  of  the  line,  and  that 
with  those  contractors  the  bondholders  secured 
by  the  mortgage  had  no  relations,  and  therefore 
incurred  to  Uiem  no  obligation.  In  the  opinion 
of  the  court  reference  waa  nuMle  to  the  case  of 
Oalveitoru  H.  d  U.  R.  Co.  ▼.  Cknedrmf,  78  U.  S. 
11  Wall.  459,  481  [20:  199,  206].  &  that  case 
there  were  seyeral  creditors,  and  it  was  con- 
tended that  priority  should  be  given  to  the  last 
creditor,  for  he  had  aided  fai  preserving  the 
proper^.  But  the  court  answered  that  this 
rule  had  never  been  introduced  into  our  laws, 
except  in  maritime  cases,  which  stood  on  a 
particular  reason;  that  by  the  common  law 
whatever  is  afllzed  to  the  frediold  becomes  a 
part  of  the  realtv,  except  certain  fixtures  erected 
by  tenants,  which  did  not  affect  the  question; 
that  rails  put  down  upon  the  company's  road 
become  a  part  of  the  road,  and  that  the  rule  also 
applies  to  those  permanent  fixtures  which  are 
essential  to  the  successful  operation  of  the  road; 
they  become  the  property  of  the  company,  as 
much  so  as  if  thev  existed  when  the  mortgage 
was  executed.  Tlie  case  of  Thmnpion  v.  WluU 
H^aUr  Valley  R  Co.  was  much  stronger  than 
the  one  now  before  us;  for  there  a  special  con- 
tract existed  between  the  lessee  company  and 
the  contractors  that  such  lien  should  exist; 

[540]  while  here  there  was  no  contract  that  the  com- 
plainant's daim  should  be  a  lien  upon  any 
property. 

In  IhtnluMm  v.  OineinnaH.  P.dC.ROo.^ 
U.  8.  1  WaU.  254,  267  [17:  584.  588],  it  was 
held  that  a  mortgage  by  a  railroad  company  of 
its  road  '* built  and  to  be  built"  took  prece- 
dence, even  as  regards  the  unbuilt  portion,  over 
the  claim  of  a  contractor  who  had  himself  fin- 
ished it  under  an  agreement  with  the  company 
that  he  should  retain  its  possession  and  apply  its 
earnings  to  the  liquidation  of  the  debt  to  him, 
and  WDO  had  in  accordance  with  such  agree- 
ment taken  possession  of  the  road  and  ret^ned 
it.  The  mortgage  was  executed  and  recorded 
before  the  contnct  for  the  completknn  of  tbt 
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road  was  made;  and  the  court  said:  "  All  of 
the  bonds,  except  those  subsequently  delivered 
to  the  contractor,  had,  long  before  that  time, 
been  issued,  and  were  in  the  hands  of  innocent 
holders.  The  contractor  under  the  circum- 
stances could  acquire  no  greater  interest  in  the 
road  tlian  was  held  by  the  company.  He  did 
not  exact  any  formal  conveyance,  but  if  he  had« 
and  one  had  been  executed  and  delivered,  the 
rule  would  be  the  same.  Registry  of  the  mort- 
gage was  noUce  to  all  the  world  of  the  lien  of 
the  complainant,  and  in  that  point  of  view  the 
case  does  not  even  show  a  hardship  upon  the 
contractor,  as  he  must  have  known,  when  be 
accepted  the  agreement,  that  he  took  the  road 
subject  to  the  nghu  of  the  bondholders." 

We  do  not  attw^  any  weight  to  the  objection 
that  the  transfer  by  tlie  old  company  of  its  en- 
tire property  to  the  new  company  was  fU^^gal 
and  ultra  tiree,  and  therefore  to  be  dim* 
garded.  However  such  a  tranifer  might  be 
considered  in  a  suit  tosetitaaideb  theob^ctioa 
does  not  lie  in  the  mouth  of  the  appdlant,  for 
he  has  proceeded  against  the  new  company  and 
obtained,  upon  the  assumed  validity  of  audi 
transfer,  a  decree  that  it  pay  his  Judgment, 
which  is  founded  upon  a  demuMl  that  company 
agreed  toaasome  as  part  of  the  consideratioDdf 
the  transfer. 

There  is  no  evidence  in  the  record  before  na 
that  the  parties  who  took  the  bonds  issued  by 
the  8t.  Louis.  Hannibal  and  Keokuk  Railroad 
Company  had  any  notice,  actual  or  oonstruo- 
tive,  of  the  demand  of  the  complainant  But 
if  they  had,  it  would  not  have  affected  their 
rights.  That  demand  was  not  then  reduced  U> 
Judgment,  and  created  no  lien  upon  the  prop- 
erty of  the  company,  nor  any  restriction  upon 
the  compa|nv's  right  to  use  it  for  any  lawful 
purpose.  Tne  bonds  were  given  to  raise  the 
necessary  funds  to  complete  the  roed  of  the 
company,  and  the  mortn«e  was  executed  to 
secure  thehr  payment  They  were  negotiable 
instruments,  and  in  the  hands  of  the  purchasers 
cannot  be  impeached  for  any  neglect  of  the 
company  issuing  them  to  pay  the  demands  of 
other  creditors.  We  are  unable  to  perceive  any 
ground  upon  whi  ih  their  priority  over  the  daim 
of  the  appellant  nan  be  in  any  way  im- 
paired. 

We  do  not  question  the  general  doctrine  In- 
voked by  the  appellant,  that  the  property  of  e 
railroad  company  is  a  trust  f una  for  the  pay- 
ment of  its  deota,  but  do  notperceive  any  place 
for  its  application  here.  That  doctrine  oolr 
means  that  the  property  must  first  be  ap|»opn> 
ated  to  the  payment  of  tJie  debts  of  the  ccHnpanj 
before  anv  portion  of  it  can  be  distributed  to 
the  stockholders;  it  does  not  mean  that  the 
property  is  so  affected  by  the  indebtedneas  of 
the  company  that  it  cannot  be  sold,  transferred 
or  mortgaged  to  bona  fide  purchasers  for  a  val- 
uable connderation,  except  subject  to  the  lie- 
bility  of  being  appropriated  to  pay  that  indebt- 
edness. Such  a  doctrine  has  no  existence. 
The  cases  of  Ourran  v.  Arkaneae,  60  U.  8.  19 
How.  804,  807  [14:  706,  706],  and  Weed  v. 
Dummer,  8  Masonu  806^  fiveno  ooonteoaiioe  to 
anything  of  the  kind. 
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A8AHEL  OAOB,  Apj^^ 

XLLI8  y.  KAUFMAN. 
(Bee  &  OL  Beporter*!  ed.  iTl-mi) 

ra9  dMiM,  at  daudt  tifMn  tUU—no  tawm  due~^ 
iam  deed,  haw  tkmm  to  be  inw»Udr-biU  in 
eqiuity. 

L  Inamlttoaeieridetaz  deedieeoloadtoD  the 
title  of  landi.  the  Allegation  that  the  plaintiff  ia 
aeiMd  in  fee  almple  is  a  suffloient  allegation  that 
behaspoeMMtonaaweUatthetitle.  The  allega- 
tion that  be  has  no  a<lequate  remedj  at  law  la 
dispenaed  with  bj  Bquity  Bule  IL 

&   If  no  taxes  were  due  upon  whioh  the  lands  ooold 

be  sold,  the  plaintiff  was  not  bound  to  paj  anj 
taxes  as  a  oondittoo  of  rdlef. 

S.  By  the  law  of  llllnoia,  the  tax  deed  It  no  more 
than  prima  fade  evidenoe  in  faror  of  the  por- 
ohafcer.  and  maj  be  ibown  to  be  Invalid,  by  proof 
either  that  there  was  no  advertisement  of  sale,  no 
Judgment  or  preoept,  no  taxea  unpaiil,  or  no  no- 
tice to  redeem  given  or  recorded. 

4.  Where  tax  deeds  appear  upon  their  face  to  be 
clouds  upon  the  plaintifTs  title,  a  bill  in  equitj 
is  the  proper  form  of  obtaining  relief. 

(No.  180.] 

aulmitted  /#».  f7.  1890,    I>eeided  March  S, 

1890, 

APPEAL  from  a  decree  of  the  Chrcait  Court 
of  the  United  SUtes  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  decree  for  the  plain- 
titt  in  a  Buit'ln  equity  to  remove  a  cloud  upon 
a  title  to  lands.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

Mr,  Aui^stiia  V.  Gagr^  for  appellant: 

It  must  appear  that  the  complainant  is  either 
tn  possession  of  the  property,  or  that  the  prop- 
erty is  ftamt  and  unoccupied. 

HamiUon  ▼.  QuinUip,  46  HI.  00;  Ometock  y. 
Senneberrw,  68  lU.  212;  Harding  ▼.  Jonei,  86 
HL  818;  Oiu/e  y.  Ahbatt,  98  HL  866;  Oag$  t. 
OrMn,  108  UL  41. 

The  bfl]  in  this  case  does  not  offer  to  repay, 
•od  the  decree  does  not  require  the  repayment 
of  the  taxes  paid  by  appellant,  and  which  haye 
Inured  to  the  benefit  or  appellee. 

FhrwM  y.  Harding,  86  Hi  88;  Smith  y. 
HutdUneen,  108  HI.  668;  Oaff$  y.  mchoU,  118 
ni.268. 

The  bill  is  insufficient  ss  a  bill  of  disooyery. 

Ifyde  y.  Beaih,  75  HI.  881;  Oage  y.  Beid,  104 
017508. 

To  show  that  be  is  entitled  to  the  disooyenr 
of  such  matters  as  refer  entirely  to  the  defend- 
ant's case,  the  complainant  must  annex  to  bis 
bill  an  affldayit  stating  that  he  does  not  know 
what  they  are,  uid  has  no  means  of  obtaining 
them. 

1  Daa.  Oh.  PL  888;  Story,  Sq.  PL  Ig  888, 
888. 


The  defendant  is  not  bound  to  disooyer  tha 
gyideooe  of  the  title  under  which  he  claims. 

1  Dan.  Oh.  PL  578;  Story,  Bq.  PL  ^S  571. 
678,858. 

No  collateral  attack  can  be  made  upon  a 
judgment  in  tax  proceedings  where  the  owner 
appeared  and  resisted  the  entry  of  the  Judg- 
ment; Uie  only  case  in  which  such  a  Judgment 
can  be  attacked  collaterally  is  when  the  Judg- 
ment is  entered  by  default 

Oraeeland  Cemetery  Co,  y.  PtariU,  82  DL  618. 

Mr,  Edwiu*d  Robjr*  for  appellee: 

The  bill  was  sufficient. 

Morgan  Y.  Smith,  11  I1L  200.  20l;We$eoa  y. 
Wicki,  72  UL  524;  Cooper,  £q.  PI.  6;  Henrf 
County  y.  mnn^bago  Drainage  Co,  52  111.  802; 
Story,  £q.  PL  g  255;  Finch  y.  MarUn,  10  UL 
105,  112;  Beynolde  r,  Cra^fordeviOe  Bank,  112 
U.  S.  410, 411  (28:  788). 

Chancery  practice  and  Jurisdiction  is  the 
same  in  DUnois  as  in  the  courts  of  the  United 
Sutes. 

Alexander  y.  Pendleton,  12  U.  S.  8  Cranch, 
462  (8:  624);  QoifC  y.  Ewing,  107  IlL  15. 

This  practice  and  lunsdiction  to  rcnioya 
clouds  from  titles  was  fully  settled  and  estab- 
lished in  Qage  y.  Itohrbaeh,'^  HI.  266,  267;  Qage 
y.  BiUinge,  Id.  268;  Reed  y.  Tyler,  Id  288, 280- 
202 ;  BcwneU  y.  Cline,  60  HL  205;  Reed  v,  Reber, 
62  DL  240;  Im  y.  ifi^!^,  Id.  427;  Ptttit  y. 
Shepherd,  6  Paige.  Ch.  501;Tranf  y.  Dewey,  16 
N.  T.  525-582;  Barnard  y,  Hoyt,  68  DL  841; 
Brooke  Y.Kearne,  86  IlL  550. 

Sale  without  adyertisement  is  yoid. 

OharUe  y.  Wau^,  85  DL  822, 828;  SwUman  y. 
Ourteniue,  12  IlL  418;  Tkompeon  y.  McLaugh- 
lin, 66  DL  408;  Senichktt  y.  Lowe,  74  HI.  275, 
276. 

Sale  without  Judgmeal,  or  tale  without  pre- 
cept, is  yoid. 

Atkine  y,  Hinman,  7  UL  487;  Hinman  y. 
Pope,  6  DL  181:  BaUy  y.  Doolittle,  24  Dl.  577; 
Hotbrook  y.  Dickineon,  46  DL  285;  Ogden  y. 
Bemie,  14  West.  Rep.  858,  125  ID.  106;  BeU  y. 
Johneon,  111  Dl.  881;  Oage  y.  Oiraher,  14  West 
Rep.  828,  125  DL  454. 

An  issiue  of  tax  deeds  fair  on  their  face, 
where  there  has  been  no  foundation  for  them, 
presents  a  case  for  appeal  to  chancery  to  ra- 
mose the  clouQ. 

Oage  y.  Oraham,  87  DL  146. 

Therp>  were  no  taxea  unpaid  upon  said  land 
for  which  sale  could  on  that  day  haye  been 
made.    Sale  was  therefore  yoid. 

Maeon  y,  Chicago,  48  DL  420;  Qage  y.  Bohr- 
bach,  56  DL  265;  Rorer.  Judicial  Sales,  gg  790- 
727:  Hinman  y.  Pope,  6  DL  188. 

For  want  of  notice  to  redeem,  the  deed  waa 
yoid. 

WiUiame  y.  I  nderhitt,  58  DL  188,  140;  Hoi- 
brook  Y,  FeRowe  88  DL  440. 

The  deed  wt  s  procared  by  Qage  in  fraud  of 
the  owner's  rights. 


Mora.— ^  Is  vawer  ef  Statee  Co  taee.  see  note 
Dobbins  y.BrteOount7.Bk.lOi  p.  lOK. 

ItexaMoit  of  MooJIc  or  thotTM  en  eotnonttUm 
^mpokr  dtMqaXUm  of  eontttMti;  iaaai/Um  of 
udMofMrthofilEi  and  oca«reorpoftitloiM.   See  note 
ProyMenoe  Bank  y.  BUUngs,  Bk.  7,  p.  ML 

JLm  to  oMMpMoa  from  iaspaHom  whtihtr  a 

CUSOD,  Bk.  M,  pw  ML 

Its  U.S. 


to 


ef 
to 


Ae  Co  soli  of  kmdi  for  taam;  Otriet  oompHanoe 
with  ttatute  fueemarif^  seswoCs  to  WUUems  y.  Pey* 
too,  Blu  4.  p.  OS. 

Am  to  wken  em  mimnetHom  to  i^wCiiiCa  Chs  eoflteCioii 
of  o  Cos  wCB  bs0rafiCstf,  seeaels  to  Oowsy.  Ohloago. 
Bk.IQlp.lii. 
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Dalton  v.LueoB,  68  Dl.  887;  Bowman  y.  Wet- 
tig,  80  m.  427,  428. 

No  notice,  or  evidence  thereof,  was  filed  or 
recorded  by  the  county  clerk,  and  tbe  issue,  as 
well  as  tbe  procurement  of  the  deed,  was  fraud- 
ulent. 

Dalton  y.  Lucaa,  68  HI  889;  Bowman  v.  Wet- 
tig,  39  HI.  427.  428. 

And  tbe  deed  was  wholly  void. 

Duke9  y.  Rowley,  24  111.  221. 

The  deed,  with  tbe  Judgment  and  precept,  is 
only  prima  facie  evidence. 

Spellman  y.  Curteniue,  12  HI.  411;  Ban$omv, 
HenderMn,  114  HI.  581;  BeOeviOe  Nail  Co.  y. 
Pdopk,  98  ni.  899;  RiverMe  Co.  y.  Howetl,  118 
111.  262,  263. 

In  Illinois,  a  deed  void  on  its  face,  or  a  paper 
without  seal,  and  therefore  no  deed,  may  be 
cloud  upon  title  to  be  removed  by  bUl. 

Stout  Y.  Cook,  87  ni.  288;  CampbeU  y.  Me- 
Cohan,  41  HI.  45.  49;  FUte  v.  Datns,  42  HI.  891; 
Eodgenv,  Qvttery,  58  HI.  488;  OageY,  Graham, 
57  111.  144,  146-148. 

Where  such  instrument  may  be  made  good  by 
extrinsic  evidence,  or  where  it  appears  good 
upon  its  face,  and  can  be  made  to  appear  void 
bv  extrinsic  evidence,  a  bill  to  remove  tbe 
cloud  and  quiet  title,  in  the  nature  of  a  bill 
fuia  timet,  will  lie. 

RevnoldiY.  OrawfordaviUe  FirU  Nat  Bank, 
112  0.  S.  410.  411  (28:  im. 

The  averments  of  the  bill  were  sufficient.  * 

Morgan  Y.Smith,  11  HI.  200.  201:  Henry 
County  Y.  Winnebago  Drainage  Co.  52  HL  802; 
Cooper,  Eq.  PL  6;  Btory,  £q.  PI.  §  255. 

Mr.  Justice  Qrmj  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equi^  bv  a  citizen  of  H- 
linois  against  a  citizen  of  New  Jersey  to  re- 
move a  cloud  upon  the  title  of  lands  In  Chicago 
of  the  value  of  $10,000. 

The  bill  alleged  that  the  plaintiff  was  seised 
in  fee  simple  of  the  lands;  that  tbe  defendant 
claimed  title  to  them  under  two  pretended  tax 
deeds  to  him  from  the  county  clerk,  recorded 
in  the  office  of  the  county  recorder  (copies  of 
the  records  of  which  were  set  forth  in  the  bill, 
showing  deeds  in  the  form  prescribed  by  §  221 
of  chap.  120  of  the  Revised  Statutes  of  Hlinois 
of  1874);  and  further  alleged  that  there  was  no 
advertisement  of  any  public  sale  for  nonpay- 
ment of  taxes  on  the  day  mentioned  in  either 
deed;  that  there  was  no  Judgment  or  precept  on 
which  the  lands  could  have  been  sold;  that 
there  were  no  taxes  unpaid  on  which  the  sale 
could  have  been  made;  that  no  notice  to  re- 
deem the  lands  from  such  pretended  sale  was 
given  by  the  holder  of  any  certificate  of  such 
sale,  as  required  by  the  Constitution  and  stat- 
utes of  Hlmois;  and  that  no  such  notice  or  evi- 
dence thereof  was  filed  or  recorded  by  the 
county  clerk. 

The  defendant  demurred  to  the  biU,  because 
It  did  not  show  who  was  in  possession  of  the 
lands,  or  that  the  defendant  was  not  in  posses- 
sion, or  that  the  plaintiff  had  not  an  adequate 
remedy  at  law;  oecause  the  plaintiff  dia  not 
offer  to  do  equity  and  to  repay  the  taxes  paid 
by  the  defendant;  because  tne  srounds  alleged 
in  the  bill  for  setting  aside  the  defendant's  tftle 
were  insufficient  to  overcome  the  prima  facie 
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evidence  of  the  tax  deeds  set  forth  in  tbe  bill;, 
and  for  want  of  equity. 

The  court  overruled  the  demurrer,  and,  the 
defendant  electing  to  stand  by  It,  entered  a. 
decree  for  the  plaintiff.  The  defendant  ap- 
pealed to  this  court 

The  grounds  of  demurrer  are  untenable. 
The  allegation  that  the  plaintiff  is  seised  in  fee 
simple  is  a  sufficient  allegation  that  he  has  the- 
possession  as  well  as  the  title.  1  Dan.  Ch.  Pr. 
chap.  6.  g  5.  The  allegation  that  he  has  no> 
adequate  remedy  at  law  is  dispensed  with  by 
Equity  Rule  21.  If,  as  the  bill  alleges,  no  taxes, 
were  due  upon  which  the  lands  could  be  sold, 
he  was  not  oound  to  pay  any  taxes  as  a  condi- 
tion of  relief.  By  the  law  of  Hlinois,  the  deed 
is  no  more  than  prima  fade  evidence  in  favor 
of  tbe  purchaser,  and  may  be  shown  to  be  in- 
valid by  proof  of  either  of  the  facts  alleged  in 
the  bill  and  admitted  by  the  demurrer,  namely » 
that  there  was  no  advertisement  of  sale,  no> 
judgment  or  precept,  no  taxes  unpaid,  or  no- 
notice  to  redeem  given  or  recordra.  Illinois 
Rev.  Stat  of  1874,  chap.  120,  S§  177, 182,  191^ 
194,  216,  217,  224;  SeniehMa  v.  lAwe,  74  HL  274; 
Bdl  V.  Johnson,  111  HI.  874;  Oage  v.  Bohrbaeh, 
56  HI.  262;  WiOiams  v.  UndsrhiU,  58  HL  187; 
Dalton  V.  Lueas,  68  HL  887. 

Upon  general  principles,  and  by  the  HUnoia 
decisions,  as  the  tax  deeds  appear  upon  their 
face  to  be  clouds  upon  the  plaintifriB  title,  a 
bill  in  equity  is  the  proper  form  of  obtaining 
relief  upon  the  various  grounds  alleged. 

Decree  affirmed. 


THE   INHABITANTS  OF   THB  TOWN- 
SHIP  OP   BERNARDS.    IN   THB 
COUNTY   OP   SOMERSET, 
Pljf)k  in  Brr., 

THOMAS  H.  MORRISON  R  au 
(See  8.  GL  Beporter*s  ed.  (Oa-OS.) 

* 

Town  bonds,  unataHing  drfenses  to — necessary 
proofs — recitals  in  bonds— compliance  with 
statute— presumptions  ^ojkers  reprtseni  mu- 
nicipality — estoppel  by  redtoL 

1.  Where  It  Is  ooooeded  that  the  oommiMioneri  ta 
^oroe  town  t>ond8  in  aid  of  a  railroad  were  duly 
appointed;  that  the  issue  of  boodi  waa  no  laryer 
than  authorized  by  statute;  that  a  paper  purport- 
inir  to  contain  the  consent  of  the  requisite  num- 
ber of  tazpayen,  dnlj  certtOed,  was  filed  wttb 

VOTM.-'MmiiMpalbondsasageetedtnfChamQslmtkm 
rMHna  of  th<  Mo^kcaC  court  <•!  o  State,  or  by  eftcMtfs  «n 
th«Ooiu((hiC4ofi.  See  noCs  to  Mttohefl  v.  Buriington. 
Bk.18,  P.8B0. 

AstoneQot4abaUyof  raiOroad  tonds,  smnoUto 
White  V.  Vermont  *  v.  B.  Oo.  Bk.  IS,  p.  WKL 

As  CoMctttOfi  eoitpons  detached  from  bomdSt  sa» 
nets  to  Kenosha  v.  Lamson,  Bk.  It,  p.  IWk 

As  Co  overdiM  eoupons;  rights  cf  Jboktori  cf^  sf seC 
of,  on  bofidf  Co  ipMc^  t><y  ornl  ofCocihsd,  see  not*  to 
Texas  v.  White,  Bk.  19,  p.  SBBl 

^  Co  mowdnmm  Co  ooiitp<ic<Cii,Coita  or  eoitfityC# 
levy  Cost  Co  pay  bond!  or  fnCsrvaC  on  hoii4i,  see  nolo  t» 
Oaveapoft  v.  U.  8.  Bk.  It,  p.  YOk 

its  U.S. 
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the  oaooty  dork,  and  thai  the  plaiDtlfft  were 
bona  fide  holders,— the  defenaee  that  the  oonsent 
roll  did  not  In  fact  contain  the  requisite  number 
of  taxpayers,  and  that  the  verlfylnff  affidavit  was 
ftklse.  and  that  the  oommissloners  did  not  borrow 
money  on  the  bonds*  but  disposed  of  them  with- 
out consideration,  are  unavailing  against  such 
bonallde  holders. 
H  Where  the  Act  gave  the  commissioners  power, 
under  certain  conditions,  to  issue  the  bonds,  and 
the  recitals  therein  show  that  they  were  issued 
**ln  pursuance**  of  the  Act;  and  the  bonds  were 
all  duly  registered  as  required,  plaintiff  is  only 
bound  to  show,  to  entitle  him  prima  fade  to 
judgmeot,  the  due  appointment  of  the  commis- 
sioners and  the  execution  by  them  In  fact  of  the 


H  It  to  not  necessary  that  he  should,  in  the  first  h!i- 
stance,  proye  either  that  he  paid  value,  or  that 
the  conditions  preliminary  to  the  exerotoe  by  the 
oommlsstoners  of  the  authority  conferred  by 
statute  were  In  fact  performed  before  the  bonds 


Ik  The  one  was  presumed  from  the  possession  of 
the  bonds,  and  the  other  was  estabUsbed  by  the 
Statute  authorising  an  issue  of  bonds,  and  by 
proof  of  the  due  appointment  of  the  commission* 
era,  and  their  execution  of  the  bonds,  with  redt- 
ato  of  compliance  with  the  Statute. 

Iw  Officers  appointed,  sodi  as  oommisBlonerB  ap- 
pointed by  the  drouH  court,  represent  the  mu- 
DldpaUty  as  fully  as  oflkwit  elected.  When  the 
Legidature  has  declared  how  an  officer  to  to 
besdected,  and  the  officer  to  selected  in  ao- 
oordance  with  that  dedaratlon,  hto  acta,  within 
the  scope  of  the  powers  given  htm  by  the  Legto- 
latare,  bind  the  munldpallty. 

Iw  Although  the  Act  does  not  in  terms  say  that 
these  commissioners  are  to  dedde  that  dl  preUm- 
teary  conditions  have  been  complied  wlUi,  yet  It 
to  enough  that  full  contrd  In  the  matter  to  given 
to  the  officers  named,  and  the  town  to  estopped 


sddsiiec  cftk$  facA  rteU^d  andaa  an  mtopptl,  see 
note  to  Mercer  Oounty  V.  Haokett,  Bk.  17,  p.  648. 

jU  Co  iMNile^pal  bonds,  rt/9rme$  to  $fatuU  in,  see 
note  to  Ogden  v.  Daviess  Ooonty,  Bk.  fS,  p.  ML 

JAMfo^pol  bofidt  toSMsd  m  a<d  of  roflrtMd. 

In  an  action  against  a  town  to  recover  on  bonds 
iMued  in  aid  of  arallroad,  no  question  growing  out 
of  Its  liability  tor  subscription  to  the  stock  can  be 
tognlred  tnta  Norton  v.  Dyersburg,  117  U.  8. 160 
(«:8S). 

Bailroad-ald  bonds  issued  bya  county  are  not  in- 
validated by  a  consolidation  of  the  railroad  with 
another  flf*er  notice  of  thedectloo  at  which  the 
bonds  were  voted,  under  a  statute  passed  before 
thedectlon.  Netooo  v.  Haywood  County,  8T  Tenn. 
TU. 

Wlierelt  to  within  the  power  of  theLegtolatore, 
after  the  issoance  of  town  rallroad-ald  bonds,  to 
correct  Irregularities  of  official  aotkm.  It  has 
power  to  pass  an  Act  before  the  iswiance  of 
•och  bonds  authorising  a  change  In  thdr  form, 
wltbout  Impairing  the  conasnt  of  the  taxpayers. 
Brownell  ▼.  Greenwich,  M  N.  T.  8.  R.  ft. 

A  proceeding  to  authorlae  the  Issue  of  bonds  by 
a.  town  bdng  in  derogation  of  the  common  law,  the 
statute  must  be  strictly  pursued.  Solon  y.  WIH- 
lamsborg  Say.  Bank,  M  M.  T.  8.  B.  Ml 

The  mislake  or  fhllure  of  the  commtoslonen  to 
affix  thdr  ssato  to  bonds  of  a  town  does  not  defeat 
the  enforceable  validity  of  the  bonds  where  then 
are  no  negattve  words  In  the  statute  dedarliy  or 
aeoessarfly  Implying  sodi  effed  of  the  omtorion  of 
theasaL   14, 

118  D.& 


by  their  certiflcate  in  the  bonds  from  asserting^ 
as  against  a  bona  fide  bolder,  that  the  conditiona 
were  not  compiled  with. 

[No.  196.] 
ArgusdJan.S0,S2,lS90.  Dedd^  March  S,  1890. 

IN  £RROR  to  the  Clrcait  Court  of  the  United 
States  for  the  District  of  New  Jersey  to  re> 
view  a  Judgment  ai^ainst  a  Township  in  an  ac- 
tion on  township  bonds.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Metiri.  AlwaJi  A.  Clark  and  Jmmmm  R» 
Enjrligh*  for  plaintiffs  in  error: 

The  commissioners  are  sp^al  and  not  gen- 
eral agents,  and  only  had  power  to  do  the  es* 
pedal  thing  authorized  by  the  Act 

MorrUon  y.  BemardM,  36  N.  J.  L.  224 

It  was  groM  carelessness  to  take  the  bonds- 
without  any  eiamination,  and  gron  careless- 
ness warrants  the  inference  of  bad  fdth. 

HamiUon  v.  V<mght,  24  N.  J.  L.  187 

Mere  redtals  by  the  ofScers  of  a  munidpal 
corporation  do  not  preclude  an  inquiry  as  U> 
the  existence  of  legialalive  authority  to  i^sue 
them,  even  where  the  rights  of  a  bona  flde- 
bolder  are  involved. 

Toledo  Nortkom  Bank  ▼.  F&rter.  110  U.  8. 
809  (28:  458);  Dixon  Oount^  v.  FiM,  111  U.  8. 
44  (28:  800);  OarroU  County  v.  Smith,  111  U. 
8.  597  (28:  617). 

Me$9n.  Cortlaadt  Parker  and  Wa^ne 
Parker,  for  defendants  In  error: 

Defendants  cannot  aet  ap  against  the  recov- 
ery upon  these  bonds.  In  thdr  character  nego- 
tiable, and  purchased  before  due  for  vmluaDle 
consideration,  without  notice,  Uie  abaence  of 
prescribed  formalities. 

Knox  County  v.  AtpinwaU^  82  U.  S.  21  How. 
689, 546  (16: 208, 210);  Moran  v.  Jf^omi  Otmnty 


Town  bonds  issued  under  the  New  York  Ad  of 
IKl,  In  regard  to  the  New  York  *  Oswego  Midland 
BaiJfeoad  Company,  without  any  prevtons  action  of 
the  company  designating  all  the  counties  througb 
which  would  pass  the  road,  are  Issued  without  au- 
thority of  tew.  Pnrdy  v.  I4mstng,  UB  U.  8.  68r 
dftfiai). 

fn  Illinois,  under  the  Ad  of  April  It,  1069,  any 
condition  imposed  by  a  vote  of  a  county  as  a  con-- 
dition  precedent  to  the  issuing  of  Ita  bonds  In  pay- 
ment of  its  subscription  to  the  capital  stock  of  a. 
railroad  company  must  have  been  complied  with. 
In  order  to  make  such  bonds  vaUd  and  binding. 
German  8av.  Bank  v.  Franklin  County.  UB  U.  S.  ttS 
(Sk  519). 

Where  the  hoods  were  not  signed  by  an  olBcer  wIh> 
was  in  dBce  when  thay  were  signed,  tmt  by  a  per- 
son who  was  in  dBce  on  the  antedated  day  on 
which  thay  bore  date,  and  who  was,when  he  signed 
them,  a  private  dtlaeo,  they  are  not  valid.  Coler 
V.  Olebume,  tn  CT.  8.  m  (SBb  Mi). 

Where  the  statute  provides  that  n  shall  be  tho 
duty  of  the  mayor,  whenever  any  bonds  are  tosued,. 
to  fUrward  them  |o  the  comptroller  of  public  ao- 
oountaof  the 8tate  fbr  registry,  the  comptroller  «:Aa 
receive  them  lawfully  for  itigtotij  only  fro«:a  such 
mayor.   Id. 

The  rlghti  of  a  bona  tide  holder  of  munidpal 
bonds  wlioh  have  been  unlawfully  iMued  and  ne- 
gotiated pass  by  transfer  of  the  bor.ds,  e^en  to  one 
having  full  knowledge  of  Mchflle^lty.  Vcrbock 
V.  Bcott,  n  Wis.  Ms  Sufldk  8av.  iiaok  v.  Qoatoo, 
149  Mais.  »i,  4  Lb  B.  A.  SH 

Bveo  bona  fide  purchaaen  of  munidpal  bonds 
must  take  the  risk  of  the  oOdal  ebarvotar  of  thoM 
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e7  U.  as  Black,  78^782(17: 841M45):  JT^rar 
County  ▼.  Eackett,  68  U.  S.  1  Wall .  88, 97  (17: 
948,  558);  Coloma  ▼.  JSsMf,  93  U.  8.  484, 494 
(28:  579,  582);  HumMdt  ▼.  Z>m^,  92  U.  8. 642- 
eSl  (28:  752-765):  Ekmglas  Chunty  ▼.  BoOei,  94 
U.  8. 104-110  (24:  46-48);  TTaw/i  Cbwn^  y. 
Marcy,  97  U.  8.  96-110^4:  977-982);  Pdmptan 
T.  OM?Mr  Union,  101  U.  8.  196,  204  (25:  808, 
605);  jffort^  ▼.  Kemoclian,  108  U.  8.  56^^-574 
<26:  411-415);  American  L,  Tna.  Go,  y.  .0n/c0, 
105  U.  8.  828-388  (26:  1121-1128);  Carrier  v. 
Shaioangrink,  10  Fed.  Bep.  220-228;  l^ama  y. 
Jftwter,  107  U.  8.  529  (27:  424);  Montclair  y. 
BamedeU,  107  U.  8.  147  (27:  481);  Sherman 
County  V.  8imonds,  109  U.  8.  789  (27:  1094); 
Green  County  Y.Connese,  109  JJ,  8.  104(27:872); 
IWoto  Northern  Bank  v.  Pe^r^w  2Vrp.  110  U. 
«.  608  (28:  258);  />wwi  ClwTi^  v.  /V^fW.  Ill 
U.  8.  83  (28:  860);  Merchants  Bank  v.  Bergen 
County,  115  U.  8.  890  (29:  482);  New  Provi- 
dence V.  Mtleey,  117  U.  8.  838  (29: 905);  Or<^ii 
V.  Jenninge,  119  U.  8.  74,  92  (80:  828,  829); 
Livingston  County  ▼.  Portsmouth  Bank,  128  U. 
8.  127  (81:  867):  San  Antonio  v.  Mehaffy.  96 
U.  8.  812  (24:  816). 

Mr.  Justice  Brewer  deliyered  the  opinion 
of  the  court: 

This  is  an  action  on  township  bonds.  Judg- 
ment was  rendered  against  the  Township,  and 
it  alleges  error.  The  bonds  were  issued  under 
an  Act  approved  April  9, 1868,  and  found  in 
the  Session  Laws  of  New  Jersey  for  that  year, 
pages  915.  etc.  Outside  of  the  obligatory 
words,  this  was  the  form  of  the  bond. 

<*Thi8  bond  is  one  of  a  series  of  like  tenor. 


amounting  in  the  whole  to  the  sum  of  onebsB- 
dred  and  twenty-aeyen  thousand  dd]aii,iBaBd 
on  the  faith  and  credit  of  said  Towntkip  ia 
pursuance  of  an  Act  entifled  'An  Act  to  Ao- 
thorize  Ortain  Towns  in  the  Ckmnties  of  Sooi- 
erset,  Morris,  Essex  and  Union  to  Issoe  Booda 
and  Take  8tock  in  the  Passaic  Yalley  and  Pea- 
packBaOroadOompany,'appn>yedApriI9, 1888. 
*1n  testimony  whereof,  tiie  underaifnwd  com- 
ndsdoners  of  the  said  TowDship  of  Bernards, 
in  the  County  of  Somerset,  to  cany  iato  effect 
the  purposes  and  proviiions  of  the  said  Act, 
duly  appointed,  commissioned  and  sworn,  have 
hereunto  set  our  hands  and  seals  the  first  day 
of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  six^-nine. 

'*John  H.  Anderson,  Fl.  a. 
"John  Ouerin,  u  s. 

"Oliver  R  Steele,      [l.  ±_ 
"Oomnusfiio&ers. 
"Registered  In  the  county  clerk's  dBoe. 

"William  Ross,  Jr.. 
"(bounty  Clefk." 

The  first  section  of  the  Act  provides  that 
upon  the  application  in  writing  of  12  or  more 
resident  freeholders,  the  Circuit  Cooit  of  the 
County  shall  appoint  three  resident  freebolden 
to  be  commissioners. 

Section  two  reads  as  follows: 

'*Thatit  shall  be  lawful  for  said  oommb- 
sloners  to  borrow,  on  the  faiUi  and  credit  of 
their  respective  townships,  such  sums  of  money, 
not  exceeding  ten  per  centum  of  the  valuadoo 
of  the  real  estate  and  landed  property  of  sodi 
township,  to  be  ascertained  by  the  assessmeot 


who  execute  them.  Color  v.  Olebume,  181 17. 8.  IttB 
<88:  146). 

Where  the  Leflrlslature  has  created  %  board  an- 
thoriied  to  determine  whether  the  law  has  been 
•compUed  with,  its  finding  is  conclusive  as  to  a  bona 
fide  purchaser.  Lake  Oounty  v.  Graham,  180  U.  8. 
474  (8Sk  1066). 

The  purohaser  of  municipal  bonds  is  held  to 
know  the  oonstitational  provisions  and  the  statu- 
tory restriotlons  on  the  authority  to  issue  them; 
•Iso  the  recitals  of  the  bonds  he  buys;  but  if  he  acts 
In  good  faith  and  pays  value,  he  is  entitled  to  the 
protection  of  such  recitals  of  facts  as  the  bonds 
may  contain.  Lake  Oounty  v.  Graham,  180  U.  8. 
4tti  (82: 1066);  Lewis  v.  Comanche  County,  86  Fed. 
Bep.848. 

Where  a  county  issues  bonds  to  aid  a  railroad, 
under  authority  of  law,  and  delivers  them  to  the 
nUlroad  company  and  pays  interest  on  them  for 
fifteen  jrears,  it  is  thereafter  estopped  from  setting 
up  an  irregularity  in  the  election  at  which  it  was 
decided  to  issue  the  bonds,  as  against  an  innocent 
purohaser  for  value.  Nelson  v.  Haywood  County, 
87  Tenn.  781. 

Conditions  not  fixed  by  a  statute  authorizing  the 
JsBuanoe  of  county  bonds  in  aid  of  railroads  cannot 
be  set  up  by  the  county  to  defeat  the  bonds  in  the 
hands  of  a  bona  fide  purchaser  for  value.    Id, 

Bonds  of  the  County  of  San  Luis  Obispo,  nego- 
tiable In  form  and  purporting  to  be  issued  under  the 
Act  of  April  4, 1870,  as  amended  March  14, 1874,  are 
Toid  even  in  the  lumds  of  a  bona  fide  purchaser  for 
value  and  before  maturity,  in  so  far  as  they  exceed 
the  amount  limited  by  the  Act:  and  refunding 
bonds  subsequently  issued  by  the  county,  in  lieu  of 
«uob  overissue,  are  also  void.  Sutro  v.  Pettit,  74 
CaL88& 

Parties  who  purchase  bonds  at  a  merely  nominal 
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price,  to  which  unpaid  coupons  neariy  equal  Id 
amount  to  the  face  value  of  the  bonds  are  attaebed. 
cannot  be  held  bona  Oie  purofaaaeza.  Simmoof  t. 
Taylor,  88  Fed.  Rep.  6R8;  T^in^ng-  y.  i^tte,  88  FM. 
Bep.  804. 

A  man  who  makes  a  puTOfaan  of  bonds  of  a  towB 
in  a  distant  State  without  any  Inqnliy  as  to  their 
history  or  value  and  without  taking  notioe  of  the 
fact  that  ha  is  getting  $10,000  or  812,000  of  ooopoDi 
for  nothing,  cannot  be  held,  merely  on  hisown  t» 
timony,  to  be  a  bona  fide  {purchaser.  Lansfaif  ▼• 
Lytic,  ^  Fed.  Bep.  804. 

A  purohaser  of  municipal  bonds  issued  ostenrfbftr 
for  general  purposes,  with  knowledge  of  the  liMt 
that  the  cityoouncil  intended  to  expend  the  moD9 
obtained  from  them  in  aid  <rf  a  railroad  oom^SBj. 
is  not  a  bona  fide  purohaser.  German  Am.  Bukr. 
Brenham,  86  Fed.  Rep.  188). 

Mere  irregularities  in  ttie  oaDtaig  and  boMiiif  of 
an  election  for  the  purpose  of  anthorteing  the  if> 
sue  of  negotiable  bonds  by  a  county  will  not  tbU- 
date  the  bonds  in  the  hands  of  bona  fide  bolden, 
where  no  question  as  to  such  irregularitiei  «u 
raised  until  after  the  bonds  were  issued  and  hid 
paaied  into  the  hands  of  such  holders.  State  T.Ki- 
owa County,  88  Kan.  667;  State  v.  Hordey  (EanJ  U 
Pac  Bep.  043. 

Arecitaiin  county  bonds  that  they  wete  isRied 
in  compliance  with  the  statute  regarding  tiie  ele^ 
tlon  for  the  purpose  of  voting  on  them  is  ooo€la- 
Bive  against  the  county.  Lewisv.OomanofaeCoaB- 
ty,  86  Fed.  Rep.  848. 

Bonds  and  coupons  reciting  that  they  are  opoo 
the  terms  and  oonditions  set  forth  in  a  mortiife 
securing  them  charge  tlie  holder  with  notioe  of  (be 
provisions  mttie  mortgage.  MoCleUaiid  v.K<vtoU 
&  a  Go.  1 L.  B.  A.  888,  UO  N.  T.  488. 

iwr.s. 


Bbbnabdb  Twf.  T.  MOBBmOH. 


628-589 


raQs  Uimeof  raspictively  for  the  year  eighteen 
bimdred  and  sixty-eeyen,  for  a  term  not  ex- 
ceeding twenty-fiye  yean,  at  a  rate  of  interest 
DOl  exceeding  seven  per  centum  per  annum, 
payable  aemranniuJly,  and  to  execute  bonds 
therefor  under  their  hands  and  seals  respect- 
iyely;  the  bonds  so  to  be  executed  may  be  in 
snch  aums  and  payable  at  such  times  and  places 
as  the  said  commissioners  and  their  successors 
may  deem  expedient;  but  no  such  debt  shall 
be  contracted  or  bonds  issued  by  said  oommis- 
fiionerB  of  or  for  either  of  said  townships,  until 
the  written  consent  shall  have  been  obtained  of 
the  majority  of  the  taxpayers  of  such  township 
or  their  legal  representatives  appearing  upon 
the  last  aaBessment  roll  as  shall  represent  a  ma- 
jority of  the  landed  property  of  such  township 
(iocladdng  lands  owned  by  nonresidents)  ap- 
pearing upon  the  last  assessment  roll  of  such 
townahip;  such  coDsent  shall  state  (he  amount 
of  monc^  authorized  to  be  raised  in  such  town- 
ship, ana  that  the  same  is  to  be  invested  in  the 
stock  of  the  said  railroad  company,  and  the  sig- 
natures shall  be  proved  bv  one  or  more  of  the 
commiBsiooers;  the  fact  that  Uie  persons  sign- 
ing such  consent  are  a  majority  of  the  tax- 
payers of  such  township,  and  represent  a  ma- 
jority of  the  real  property  of  such  townAip, 
\    shall  be  proved  by  the  affidavit  of  the  assessor 
of  such  township  indorsed  upon  or  annexed  to 
such  written  consent,  and  the  assessor  of  such 
township  is  hereby  required  to  perform  such 
Borice;  such  consent  and  affidavit  shall  be 
filed  in  the  office  of  the  derk  of  the  oountv  in 
which  such  township  is  situated,  and  a  certified 
^    copy  thereof  in  the  town  clerk's  office  of  such 
township,  and  the  same  or  a  certified  copy 
thereof  shall  be  evidence  of  the  facts  thereiu 
contaiDed,  and  received  as  evidence  in  any 
court  of  this  State,  and  before  any  Judge  or 
justice  thereof." 

By  section  three  these  commissioners  were 
authorized  to  dispose  of  the  bonds,  and  invest 
the  money  in  raifroad  stock  in  the  name  of  the 
township,  to  subscribe  for  and  purchase  stock 
in  the  railroad  company,  and  to  act  at  stock- 
holders'meetings. 

Section  fourteen  provides  "that  all  bonds  is- 
sned  in  accordance  with  the  provisions  of  this 
Act  shall  be  refi:iBtered  in  the  office  of  the 
couDty  derk  of  iSxe  coimty  in  which  the  town- 
ship is  situated  issuing  the  same,  and  the  words 
'registered  in  the  county  clerk's  office'  shall  be 
printed  or  written  across  Uie  face  of  each  bond, 
attested  by  the  signature  of  the  county  clerk 
when  so  registered,  and  no  bond  shall  fie  valid 
nnless  so  registered." 

It  is  conceded  that  the  commissioners  were 
duly  appointed;  that  the  issue  of  bonds  was  not 
in  excess  of  the  amount  authorized  by  the 
Statute;  that  a  paper  purporting  to  contedn  the 
consent  of  the  requisite  number  of  taxpayers, 
dnly  verified  by  thie  affidavit  of  the  township 
ssMsor,  was  filed  in  the  office  of  the  clerk  of 
the  county;  and  that  the  plaintiffs  were  bona 
fide  holders.  But  the  contention  is  that  the 
consent  roll  did  not  in  fact  contain  the  requisite 
number  of  taxpayers,  and  that  the  affidavit  of 
tbe  assessor  was  not  true;  also  that  the  com- 
mifisioners  did  not  borrow  any  money  on  the 
bonds,  but  disposed  of  them  without  lawful 
cou&ideration.    The  circuit  court   held  that 
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these  defenses  were  unavailing  against  bona 
fide  holders  of  the  bonds;  and  with  that  ruling 
we  concur.  Indeed,  all  the  questions  which 
wereeamestlv  presented  and  argued  by  counsel 
for  plaintiffs  in  error  have  been  often  considered 
and  dedded  by  this  court.  The  Act  gave  the 
commissioners  powerjunder  certain  conditions^ 
to  issue  the  bonds.  The  recitals  therein  show 
that  thev  were  issued  "in  pursuance"  of  the 
Act;  and  the  bonds  were  all  duly  registered  as 
required.  The  case  of  Monklair  Twp.  v.  Bam^ 
ddt.  107  U.  S.  U7, 158  [27: 481, 4841,  was  a  suit  on 
bonds  in  form  like  the  ones  in  suit,  and  issued 
under  a  statute  practically  identical.  The  va* 
lidity  of  those  bonds  was  sustained;  and  in  the 
course  of  his  opinion,  speaking  for  the  court, 
Mr.  JiisUce  Harlan  says:  "Legislative  author- 
ity for  an  issue  oi  bonds  bdnfl;  established  by 
reference  to  the  statute,  and  the  bonds  redtfng 
that  they  were  issued  in  pursuance  of  the  stat> 
ute,  the  utmost  whidi  plaintiff  was  bound  to 
show,  to  entitle  him  prima  fade  to  Judgment, 
was  the  due  appointment  of  the  commissioners 
and  the  execution  by  them  in  fact  of  the  bonds. 
It  was  not  necessary  that  he  should,  in  the  fini 
instance,  prove  either  that  he  paid  value,  or 
that  the  conditions  prdiminary  to  the  exercise 
by  the  commisdoners  of  the  authority  con- 
ferred bv  statute  were  in  fact  performed  before 
the  bonds  were  issued.  The  one  was  presumed 
from  the  possession  of  the  bonds,  ana  the  other 
was  established  by  the  statute  authorizing  an 
issue  of  bonds,  and  bvproof  of  the  due  appoint- 
ment of  the  commissioners,  uid  their  execution 
of  the  bonds,  with  redtals  of  compliance  with 
the  statute."  See,  ako,  the  cases  of  Bernardi 
Twp,  V.  SteNnni,  109  U.  S.  841 127:  956].  and 
ITew  ProvidtMe  v.  Bal9ey,  117  U.  S.  886  [29: 
904],  in  which  bonds  issued  either  under  the 
Act  before  us,  or  that  referred  to  in  107  U.  S. 
9upra,  wetQ  considered  by  the  court.  Refer- 
ence also  may  be  made  to  two  New  Jersey 
cases,  OoUon  v.  New  Providenee,  47  N.  J.  L, 
401,  and  Mutual  Ben,  Life  In$.  Co.  v.  BlUa- 
betk,  42  N.  J.  L.  285. 

It  were  usdess  to  refer  to  tbe  long  list  of 
cases  in  which  recitals  like  these'  have  been 
held  sufficient  to  sustain  bonds  in  the  hands  of 
bona  fide  holders.  It  is  urged  that  these  com- 
missioners were  not  elected  by  the  people;  that 
they  were  not  the  general  officers  of  the  Town- 
ship, but  were  special  officers  appointed  by  the 
circuit  court— special  agents,  as  it  were,  for 
the  specific  purpose;  that  the  Statute  does  not 
in  terms  give  them  authority  to  determine 
whether  the  preliminary  conditions  have  been 
complied  ^itn;  and  that  this  case  is,  therefore, 
to  be  distinguished  in  these  respects  from  thoee 
cases  where  similar  redtals  have  been  held  con- 
clusive. But  though  not  the  ordinary  officers 
of  the  Township,  they  were  the  ones  to  whom 
by  legislative  direction  was  given  f uU  authority 
in  the  matter  of  issuing  bonds.  The  organiza- 
tion of  townships,  the  number,  character  and 
duties  of  thdr  various  officers,  are  matters  of 
legislative  control;  and  it  is  not  doubtful  that 
officers  appointed  represent  the  munidpality  as 
fully  as  officers  elected.  When  the  Legislature 
has  declared  how  an  officer  is  to  be  selected, 
and  the  officer  is  selected  in  accordance  with 
that  declaration,  his  acts,  within  the  scope  of 
the  powers  given  him  by  the  Legislature,  bind 
the  munidfility.    But  these  special  commis- 
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glooers  were  not  the  ODiyofflcen  of  the  Town- 
Bhip  whose  acts  gave  currency  to  these  bonds. 
If  inquiry  had  been  directed  to  the  county  and 
township  records,  the  affidavit  of  the  township 
assessor  to  the  consent  required  would  have 
been  found;  and  on  the  face  of  the  bonds  it 
appears  that  the  oountv  clerk  of  the  county  has 
added  his  official  oertiucate  to  their  validity;  so 
that  the  acts  of  general  as  well  as  of  special 
officers  and  agents  of  the  Township  are  the 
foundation  upon  which  rests  the  validity  of 
these  bonds. 

While  it  is  true  that  the  Act  does  not  in 
terms  say  that  these  commissioners  are  to  de- 
cide that  all  preliminaiY  conditions  have  been 
complied  with,  vet  such  express  direction  and 
authority  is  seldom  found  in  Acts  providing 
for  the  issuing  of  bonds.  It  is  enouffn  that  full 
control  in  the  matter  is  given  to  the  officers 
named.  In  the  case  of  Oregon  v.  Jennings,  119 
U.  8.  74,  93  [80:  828,  829],  the  rule  is  thus 
stated  by  Mr.  Justice  Blatchford:  "Within 
the  numerous  decisions  by  this  court  on  the 
subject,  the  supervisor  and  the  town  derk, 
they  bcdng  named  in  the  statute  as  the  officers 
to  sign  the  bonds,  and  the  'corporate  authori- 
ties' to  act  for  the  town  in  issuing  them  to  the 
company,  were  the  persons  intrusted  with  the 
duty  of  deciding,  before  issuing  the  bonds, 
whether  the  conditions  determine  at  the  elec- 
tion existed.  If  they  have  certified  to  that  ef- 
feet  in  the  bonds,  the  town  is  estopped  from 
aasertinff,  as  against  a  bona  fide  holder,  that 
the  conditions  prescribed  by  the  popular  vote 
were  not  complied  with." 

Whatever  may  be  the  hardships  of  this  par- 
ticular case,  to  sustain  the  defenses  pressed 
wotUd  go  far  towards  destroying  the  market 
value  of  municipal  securities.  We  see  no  error 
in  the  ruling  of  the  Circuit  Court,  and  iUjudg- 
ment  i%  therefore  afftrmed, 

Mr,  Justice  Field  took  no  part  in  the  deda- 
ion  of  this  case. 


THE  CALIFORNIA   INSURaKCB  OOM- 
PAKY,  Plff.  in  Err., 

THE  UNION  COMPRESS  COMPANY. 
(See  8.  a  Bei>orter*s  ed.  t87-4aL> 

Insurable  interest—imuranes  pf  ooods  held  in 
trust— for  iehose  ben^fi^-^righi  of  bailor  to  in- 
surance effected  bff  tHMilee— clause  in  policy — 
insurable  interest^  how  acquired— negltgenee  of 
emplaySs^  carriers  can  insure  apainst  posses- 
sion  of  bailee— phrase  '^direct  loss  or  aomaffs 
hf  finT—cxpression  of  opinion  by  court  in  its 
warge-^parol  eoidence  as  to  person  insured— 


notice— estoppel^  double  insurance— conUn- 
gent  liability. 

1.  Where  a  Company  received  cotton  to  press  and 
issued  receipts  therefor,  which  were  ezohanged 
with  a  railroad  company  for  its  blUs  of  lading  for 
the  transportation  of  the  cotton,  affreeinff  to  de- 
liver it  at  an  address  specified  in  the  bill  of  lading, 
the  railroad  company  has  an  insurable  interest 
in  the  cotton,  which  may  be  covered  by  a  policy 
issued  to  the  Compress  Company. 

t.  A  person  may  insure  in  his  own  name  food^ 
held  in  trust  by  him  and  he  can  recover  for  their 
entire  value,  holding  the  excess  over  his  own  In- 
tereet  in  them  for  the  benefit  of  thoae  who  have 
intrusted  the  goods  to  him. 

&  The  words  "^held  by  them  in  trust,**  in  tUSpoUoy* 
cannot  properly  be  limited  to  a  holding  in  trust 
merely  for  an  absolute  owner,  when  it  oleariy 
appears  that  the  railroad  companies  had  an  in- 
surable Interest  in  the  oottoo,  and  the  pfaiintlflr 
held  the  property  in  trust  exobislvely  for  those 
companies. 

4  A  bailor  who  has  an  insurable  interest  in  the 
property  can,  to  the  extent  of  his  insurable  inter- 
est, claim  the  benefit  of  insurance  off  eoted  in  hie 
favor  by  his  bailee. 

6w  The  case  is  not  varied  or  aflOoted  by  the  clause 
in  the  receipts  ffiveo  by  the  plaintllt,  **iiot  rcepon- 
sible  for  any  loss  by  lire,**  becansethe  relatton  of 
the  plaintiff  to  the  property  intriMted  to  it,  and 
its  duty  to  the  bailor,  determine  the  le^al  pro- 
priety of  the  Insurance  for  the  beoeUt  of  the  lat- 
ter. 

e.  Nor  is  it  material  whether  the  ootton  was  orig- 
inally deposited  by  the  railroad  oompaniea,  or 
whether  their  interest  aoorued  through  the  sub- 
sequent transfer  to  the  railroad  companies  of  i^ 
ceipts  ffiven  by  the  plaintiff  on  adepoatt  of  ootton 
made  by  other  parties. 

7.  The  exception  of  leas  by  lira,  contained  in  the 
receipts  given  by  the  plalntifl,  and  in  the  bills  of 
lading  given  by  the  railroad  oompaniea,  did  not 
freethem  from  responsibility  for  damages  oc- 
casioned by  their  own  negUgenoeor  that  of  their 
employes. 

8.  Common  caiTlenoan  insure  themselves  against 
loss  proceeding  from  the  negUgenoeof  their  own 
servants. 

9.  The  railroad  oompanies,  by  aoqulrfng  the  r^ 
ceipts  of  the  plaintiff  and  IsRiIng  biUs  of  ladliv 
for  the  cotton,  took  only  eonstmctlve  pnsseaslOQ 
of  it;  and  the  actual  and  physical  posscasloo  of 
plaintiff  gave  it  the  right  to  effect  Insnrance  (or 
Its  own  benefit,  and,  aa  bailee  or  agent»  for  the 
protection  of  the  railroad  oompaniea, 

le.  The  words  of  the  polloy,*Mlreot  loss  or  daaoage 
by  fire,**  mean  loss  or  damage  oconrring  directly 
from  fire  as  the  destroying  agency,  in  contradifr- 
tinction  to  the  remoteness  of  fire  as  sooh  agency. 

IL  The  judge,  in  submitting  a  case  to  a  Jury,  may 
comment  upon  the  evidence  and  express  hie 
opinion  vpoo  the  faets:  and  the  ezpre«ion  of 


MOTB.— Parol  kumanestWhen  vaUd.  See  nets  to 
aelief  Fire  Ins.  Co.  v.  Shaw,  Bk.  2A,p.  WL 

As  to  Ofn'tcmerU  for  innuraneehyUtUrt  966  mots  to 
Itsyloe  V.  Merchants  F.  Ins.  Co.  Bk.  lA,  p.  187. 

Misrepresentation  or  fraud  foUiatet  poHey.  See 
noU  to  M*Lanahan  v.  Universal  Ins.  Co.  Bk.  7,  p.  98; 
also  noU  to  Columbian  Ins.  Co.  v.  Lawrence,  Bk.  7, 
p.  885. 

Am  ta  sj^eet  of  agenVs  fntng  Sn  untrue  anstoers  in 
applieation  for  fruunMics,  without  hnowkdoe  of  as- 
•ured,  see  noes  to  Uik  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
Bk.  n,  p.  817. 

As  to  diSsrmd  Mndt  of  poMetei;  voluatf  poMey. 

no 


note  to  Tligittia  Talley  Ina.  00.  v.  Mordeoal,  Bk.  ia» 
p.  Sin 

Am  toismirabU  intereiitsofmortgaQor^monoaoss^ 
enistse,  vffidor,  vendee,  eomar,  eto.,  see  noU  to  Oar- 

penter  v.  Provldeoce  Washington  Ins.  Co.  Bk.  1Q» 
p.1014. 

As  to  poKey  *^for  whom  U  masfwmeem:  **  nf eet  of: 
who  mov  reeoMT  upon,— see  noTs  to  Hooper  v.Bob- 
inson,  Bk.  28,  p.  118. 

As  io  insuranee;  breach  cf  eondtUons  by  tMrdpar^ 
Uss;  when  poMoy^nvolidated,— eoe  note  to  Liverpool 
*  L.  *  O.  Ins.  Co.  V.  Ounther,  Bk.  88,  p.  STfiw 
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•ooh  an  optnlOD,  when  no  mleof  law  It  Inoorreot- 
I7  ttatad,  and  all  mattera  of  fact  are  altlmately 
•ubmttted  to  the  determiiiation  of  the  joiy,  oaa* 
not  be  reTlewed  on  writ  of  error. 

It.  Where  a  policy  is  iamied  on  property  ^heM  in 
trust,**  parol  evidenoe  Is  admissible  to  show  who 
•re  the  owners  or  who  were  intended  to  be  tn- 
■ured  thereby. 

UL  Having  issued  the  policy  with  notice  that  it 
was  intended  to  corer  the  Interest  of  the  mUroad 
companies,  the  defendant  is  estopped  from  asserU 
tag  that  the  policy  was  intended  to  protect  only 
the  ieiral  owners  of  the  cotton. 

Mb  Marine  policies  issued  to  the  respectife  owners 
of  the  cotton  were  no  bar  to  and  did  not  hare  any 
effect  upon  the  lire  policy;  the  marine  policiee,  in 
order  to  hayeany  effOct,  must  amount  to  double 
insurance.  Double  insurance  exists  only  in  the 
case  of  risks  upon  the  same  Interest  In  propeity 
and  in  faror  of  the  same  person. 

llw  The  plaintiff's  risrht  of  action  airainst  the  In- 
surance Company  on  the  policy  Is  not  contingent 
upon  the  payment  by  the  railroad  companies  of 
the  Talue  of  the  cotton  burned,  but  It  is  cootin- 
cent  only  upon  the  destruction  of  the  cotton  by 
Are  under  circumstances  which  Impose  a  liability 
upon  the  railroad  companies. 

[No.  1051.1 

B^hmittedOei.SO.JSSB.  Dedd^MardkS.lSSO. 

IK  KRROR  to  the  Circuit  Court  of  the  Unit- 
ed Sutes  for  the  Eastern  District  of  Arkansas 
to  review  a  judgment  for  plaintiff  in  an  action 

00  a  policy  of  insurance  affainst  fire.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Jfestff.  E.  W.  MeOraw  and  B.  W.  Kim- 
ball* for  plaintiff  in  error: 

The  beneficiaries  under  the  poUcj  are  the 
owners  of  the  cotton;  the  possible  interest  of 
BO  common  carrier  is  cOTered  thereby. 

Kewson,  Shipping  and  Marine  Ins.  829; 
Davi9  ▼.  Boardman,  13  Mass.  80;  Oratei  t. 
Boiton  Manne  /ns.  O?.  6  U.  &  9  Crancb,  419 
(2: 834);  Hodgwn  y.  MaHiu  ln$,  Oo.  9  U.  8.  5 
Cranch,  100  (3: 48);  Beamam  ▼.  Loring,  1  Ha- 
■on,  138;  Buck  ▼.  Oh^mpeake  Jns,  Co.  36  U.  8. 

1  Pet.  151  (7:  90);  SadUn  Ob.  T.  Badwck,  3 
Atk.  554;  Ellis,  Ins.  31,  33;  J>s  Foreet  t.  ^W- 
tan  Fire  Ins,  Co.  1  Hal](N.  T.)  184;  1  Parsons, 
Jtf  arine  Ins.  49. 

The  words  "held  in  trust  by  them"  are  de- 
fined as  goods  of  which  they  bad  the  care  and 
custody  and  for  which  they  are  responsible  to 
the  owner. 

fitiflvefi  y.  StapUe,  19  N.  T.  401;  WaHng  ▼. 
Indemnity  F.  In;  Co.  45  N.  Y.  fiOfi;  BiUr  T. 
Morr$,  18  Pa.  318;  Lee  ▼.  Botoard  F.  Ins.  Co. 

II  Cush.  834;  /^omi>  Ins.  Co.  ▼.  FatoriU,  49 

III  359;  Borne  Ins.  Co.  ▼.  F^tonU,  4611].  370; 
Bcidelman  t.  PowU.  10  Mo.  App.  380;  Ihomae 
T.  Cummiekey,  lOS  Pa:  801. 

The  policy  is  without  ambiguity,  and  noeri- 
dence  was  admissible  to  prove  that  railroad 
companies,  and  not  the  owners  of  the  cotton, 
were  intended  ••  beoeflciaries. 

Home  Jns.  Co,  ▼.  Baltimore  Warehoum  Ob.  98 
U.  8.  641  (38:868);  Lamatt  ▼.  Eudeon  R  F. 
Ine.  Oo.  17  N.  T.  199,  noU;  Kieerv.  Waehing 
ton  Ine.  Co.  16  Pick.  503;  Finney  ▼.  Bet^ord 
C.  Ine.  Co.  8  Met.  848;  lApmneott  w,  Louiei- 
mna  Ine.  Co.  3  La.  899;  lUtnoie  MuU  F.  In*. 
Oo.  ▼.  (/NeOe,  18  Dl.  89;  Eotmee  t.  Charleeton 
M.  F.  Ine.  Co.  10  Met  311;  Cherioiy.  Barker, 
%  Johns.  846;  Bieh/)p  ▼.  Clay  F.  dt  M.  Ine.  Co. 
46  Oonn.  455;  Rueedl  ▼.  RueeeU,  64  Ala.  500; 

Its  U.S. 


BoUon  T.  Botlon.  78  Me.  399;  Burnham  v.  Boe- 
ton  M.  Ine.  Co.  189  Mass.  899;  Snou>den  t. 
Ovion,  3  Cent  Rep.  447, 101 N.  Y.  459;  miiott 
T.  M'A^rfJw,  94N.  C.  115;  Eou(fhv.  People •  Fire 
Ine.  Co.  86  Md.  898:  Home  Ine.  Co.  ▼.  Balti- 
mare  Wardumee  Co  98  U.  8.  543  (38:  869);  Z^ 
cae  ▼.  Liverpool  dt  L.  dt  O.  Ine.  Co.  38  W.  Ya. 
374. 

Under  tbe  CTidence,  the  raOroad  companies 
were  not  and  could  not  be  the  benefidaries  of 
the  iuKuranoe. 

May.  Ins.  788,  787;  Angell,  Ina.  Appendix 
lY.  Yl.;  Hammond.  Ins.  171,  178;  Letete  t. 
Ihet,  1  Ala.  72;  Butler  ▼.  Paitereon.  18  N.  Y. 
394;  Fire  Ine.  Aeeo.  ▼.  Merehante  db  M.  I^nep. 
Co.  66  Md.  840. 

When  a  court  instructs  the  iurr  as  to  facts, 
its  narration  of,  or  allusion  to,  lacu  should  be 
fair.  It  should  not  select  and  dwell  on  isolated 
facts  whicb  might  be  construed  favorablT  to 
one  side,  and  make  no  allusion  to  other  facts 
whicb  militate  against  that  side. 

Beane  t.  Oeorge^  80  UL  51;  Neteman  t.  Me- 
Comae,  48  Md.  70:  Weeteheeter  F.  Jne.  Oo.  ▼. 
Biertejn  Mich.  148;  Jonee  t.  Jonee,  07  Mo.  188; 
ChaSr\.  BiM  Iran  Worke,  55  Midi.  189;  Chee^ 
apeake  d  C.  Canal  Co.  t.  Knapp,  84  U.  8.  9 
I^t  556(9:336);  Smith  ▼.  Conwy,  43  U.  8.  1 
How.  85  ai:81i;  Oonn.  Mut.  U  hu.  Co.  t. 
Lathrop,  111  U.  8.  614  (38:586). 

Ifeeere.  V.  M.  Rofl««  O.  B.  Ross  and  J. 
F.  Dillon*  for  defendant  in  error  :1 

The  languace  of  the  written  part  of  tbe  con- 
tract is  genenu,  on  cotton  "their  own,  or  held 
by  them  in  trust  or  on  commission. " 

Orandin  t.  Boekeeter  G.  Ine.  Co.  lOTPa.  36; 
ware  ▼.  Seeurity  F.  Ine.  Co.  89  K.  Y.  49. 

The  railway  companies  had  an  insurable  in- 
terest   Then  to  that  extent  tber  were  owners. 

1  Hare,  Am.  Const  Law,  855. 

The  eridence  as  to  the  ownership  of  the  cot- 
ton was  clearly  admissible. 

Eome  Ine.  Co.  ▼.  Baltimore  Warehauee  Co.  90 
U.  8.  548  (28: 869). 

The  policy  embraced  all  cotton  left  with  the 
Compress  C^unpany  by  the  two  railway  com- 
panies. 

Johneon  ▼.  Cam^eU,  130  Mass.  458;  StiUteell 
w.  StavUe,  19  N.  Y.  408;  Banehaw  ▼.  Mut.  i^. 
Ine.  Co.  3  Blatchf .  99;  Bvck  ▼.  Cheeapeake  Ine, 
Co.  36  U.  8.  1  Pet  151  (7:  90);  Bodgeon  v.  Ma- 
Hne  Ine.  Co.  9  U.  8.  5  Cranch,  100  (8: 48); 
Phctnix  Ine.  Co.  y.  Bamilton,  81  U.  8. 14  Wall. 
506  (20i  739);  Booper  ▼.  Rdbinean,  98  U.  8.  586 
(35: 323);  Boteard  F.  Ine.  Co.  v.  Chaee,  72  U.  8.  5 
Wall  512  (18:  535);  1  Phfl.  Ins.  g^884.  885; 
Watere  ▼.  Monarch  F.  db  L.  Aeeur.  Go.  5  £1.  dc 
Bl.  870;  Lvcae  t.  Liverpool  dt  L.  dtO.  Ine.  Co, 
38  W.  Ya,  35a 

Carriers  may  insure  against  loss  proceeding 
from  negligence  of  their  senrants. 

PAmnhlne.  Co.  ▼.  Erie  d  W.  JVanep.  Oo. 
117  U.  8.  834  (39: 877);  Patapeeo  Ine.  Oo.  ▼. 
Coulter,  38  U.  a  8  Pet  387  (7:671);  Columbia 
Ine.  Cok  T.  Lawrence,  85  U.  8. 10  Pet  507  (9: 
613);  Watere  t.  Merehante  Line.  Co.  W  U.  8. 
11  Pet  330  (9:73);  Orient  Ine.  Oo.  ▼.  Adame, 

138  U.  8.  73  (81 :  66). 

Insurance  policies  are  to  be  oonetrued  most 
strongly  against  the  underwriters. 

Orient  M.  Ine.  Oo.  Wright,  68  U.  &  1  Wall 
468  (Xr.  508);  Kaneae  City  FirH  Nat.  Bank  t. 
Eari^oTd  F.  Ine.  Co.  90  U.  8.  678(34:5«8); 
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Ifbonan  t.  Bradleg,  76  U.  S.  9  Wall.  407  CL9: 

Mr.  JuHice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  actioD  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  ^rthe  Eastern 
District  of  Arkansas,  by  the  Union  Compress 
Company,  an  Arkansas  coiporation,  afijainst 
Uie  California  Insurance  Cfompany,  of  San 
Francisco,  a  California  corporation,  to  recover 
on  a  policy  of  insurance  aiainst  fire,  issued  by 
the  latter  Company  to  the  former  Company  on 
the  ad  of  NoTember,  1887. 

By  the  polic^the  California  Company  insures 
the  Copipress  Company,  for  tbe  term  of  thirty 
days  6om  November  2,  1887,  at  noon,  to 
December  2, 1887,  at  noon,  "against  all  direct 
[380]  loM  or  daouige  by  Are  except  as  hereinafter 
provided,  to  an  amount  not  exceeding  ten 
thousand  dollars,  to  the  foUowing-desoibed 
property  while  located  and  contained  as  de- 
scribed nerein,  and  not  elsewhere,  to  wit:  Farm 
ofcoUan  policy ,  $10,000  on  cotton,  in  bales, 
their  own  or  held  by  them  In  trust  or  on  com- 
mission, while  contsined  in  the  frame  shed  112 
to  122,  inclusive,  &  in  b'ck  shed  &  yard  115  to 
128,  inclusive,  liorth  Main  Street,  &  on  plat- 
forms adjoining  &  in  street  Immediatelv  be- 
tween the  sheds,  Sanborn's  map  of  Little  Rock, 
Ark's;  &  it  is  agreed  and  undientood  to  be  a 
condition  of  this  insurance  that  this  policy  shall 
not  apply  to  or  cover  any  cotton  which  may  at 
the  time  of  loss  be  covered  in  whole  or  part  by 
a  marine  policy;  &  it  is  further  agreed  to  be  a 
condition  of  tnis  policy  that  only  actual  pay- 
ment by  bank  check  or  otherwise  for  cotton 
purchased  shall  constitute  a  delivery  of  cotton 
from  the  seller  to  the  buyer;  and  it  is  further 
agreed  that  this  Company  shall  be  liable 
for  only  such  proportion  of  the  whole  k>8s  as 
the  sum  hereby  insured  bears  to  the  cash  value 
of  the  whole  property  hereby  insured  at  tbe  time 
of  flre;  and  it  is  further  agreed  that  tickets, 
checks  or  receipts  delivered  to  bearer  shall  not 
be  considered  as  evidence  of  ownerahip.  Other 
insurance  oermitted  without  notice  until  requir- 
ed. ...  ui  case  of  loss  or  damage  to  the  prop- 
er^ insured,  it  shall  be  optional  with  the  Com- 
pany, in  lieu  of  paying  such  loss  or  damage,  to 
replace  the  articles  lost  or  damaged  with  othen 
of  Uiesamekind  and  quality.  .  .  .  This  entire 
poli<7,  unless  otherwise  provided  by  agreement 
indoTsed  hereon  or  addea  hereto,  shall  be  void 
.  .  .  if  any  change  .  .  .  take  place  in  the  .  .  • 
possession  of  the  subject  of  insurance.  ...  In 
case  of  any  other  insurance  upon  the  property 
herel^  insured,  whether  to  the  same  party  or 
upon  the  same  interests  therein  or  otherwise, 
whether  valid  or  not,  and  whether  prior  or  sub- 
sequent to  the  date  of  this  policy,  the  insured 
shaD  be  entitled  to  recover  from  this  Company 
no  greater  proportion  of  the  loss  sustained  tlutn 
the  sum  hereby  insured  bean  to  the  whole 
amount  insured  thereon,  whether  such  other  in- 
surance be  by  specific  or  by  General  or  floating 
[3001  policies,  or  by  policies  covering  only  in  excess 
of  specified  loss;  and  it  is  hereoy  declared  and 
agreed  that  In  case  of  the  assured  holding  any 
otner  policy  in  this  or  any  other  company  on 
tbe  property  insured,  or  any  part  thereof,  sub- 
ject to  the  conditions  of  average,  this  policy 
shall  be  subject  to  average  in  like  manner  .  .  . 
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U  this  Company  shall  claim  that  the  fire  __ 
caused  by  the  act  or  neglect  of  any  person  or 
corporation,  private  or  municipal,  this  Com- 
pany shall,  on  payment  of  the  loss,  be  subro- 
gated to  tbe  extent  of  such  payment  to  all  right 
of  recovery  by  the  insured  for  the  loss  result- 
ing therefrom,  and  such  right  shall  be  asfd jorned 
to  this  Company  by  the  insured  on  receiving 
such  payment  .  •  .  In  case  of  loss  on  property 
held  in  trustor  on  commission,  or  if  the  interesi 
of  the  assured  be  other  than  the  entire  and  sole 
ownership,  the  names  of  the  respective  ownen 
shall  be  set  forth"  [in  the  proofs  of  loss]  "to- 
gather  with  their  respective  interests  therein." 

The  complaint  alleges  that  on  the  14th  of 
November,  1887,  tbe  plaintiff  was  engas^  in 
the  business  of  compressing  cotton,  which  it 
received  or  held  on  its  own  account  or  on  com- 
mission or  in  trust  for  othen,  as  its  warehouaea 
and  compress  buildings  and  adloinine  sheda 
and  platforms  situated  at  the  foot  of  Main 
Street  in  the  City  of  Little  Rock,  Arkansas;  that 
it  had  on  hand,  at  that  date,  about  2,800  bales 
of  cotton,  delivered  to  it  to  be  compressed  and 
belonging  to  divera  parties,  the  value  of  whidi 
equalled  the  sum  total  of  the  insurance  thereon; 
and  that  such  cotton,  whether  owned  by  tbe 
plaintiff  or  held  by  it  on  commission  or  in  trust 
for  othen,  was  insured  against  loss  or  damage 
by  fire  in  28  insurance  companies,  which  ara 
named,  in  the  several  amounts  stated  opposite 
their  respective  names,  amounting  in  the  ag- 
gregate to  $142,500,which  included  the  defend- 
ant for  the  sum  of  $10,000.  It  then  seU  forth 
the  issuing  of  the  policy  hv  the  defendant  to 
the  plaintiit,  a  copy  of  wnlch  is  annexed  to  tbe 
complaint,  and  that  on  the  14th  of  November. 
1887,  all  the  cotton  in  bales,  contained  on  said 
premises  and  so  insured,  was  destroyed  by  fire, 
"together  with  a  large  quantity  of  other  cotton 
in  possession  of  plaintiff  at  aud  place,  which 
was  not  insured  by  plaintiff." 

The  complaint  then  proceeds  at  foUowa: 
"[That  at  tne  time  Uiat  said  cotton  came  to 
the  possession  of  the  plaintiff  It  was  engaged  in 
the  Dusiness  of  compressing  cotton  at  Its  com- 
press in  the  Town  of  Argenta,  opposite  Little 
Rock,  and  on  the  north  aide  of  the  Arkansas 
River,  and  that  said  cotton  was  deposited  with 
the  plaintiff  for  compression  by  various  ownen 
thereof,  who  delivered  the  same  at  the  sheds 
and  yards  and  adjacent  grounds  In  the  said 
City  of  Little  Rock,  as  described  in  said  polky, 
with  directions  that  the  same  should  be  trana- 
ported  to  said  compress  by  the  plaintiff  or  aome 
carrier  employed  for  that  purpoee  by  It^  and 
that  on  the  receipt  of  any  bales  of  nid  oottoa 
by  said  plaintiff  it  gave  a  receipt  for  the  same 
to  the  owner  thereof,  and  that,  according  to  a 
custom  known  to  said  depositors,  to  the  plain- 
tiff, and  to  the  St  Louis,  Iron  Mountain  <fc 
Southern  Railway  Co.  and  the  Missouri  Padflc 
Railway  Co.,  of  which  it  was  a  part,  and  tbe 
Little  Rock  &  Memphis  Railroed  Company, 
which  were  common  carrien  having  and 
operating  railroads  of  which  both  Argenta  and 
Little  Rock  were  stations,  said  ownen  trans- 
ferred said  receipts  to  either  one  or  the  other  of 
said  carrien  ana  received  from  said  oairlen 
bOls  of  lading  for  tbe  transportatioo  bj  aild 
carrien  of  said  cotton  to  various  plaoei  lo  nhkik 
said  cotton  was  then  and  there  nipped  by  mM 
ownen,  with  an  agreement  with  and  tmtwuf 
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impttnies    tli&t  said   cotton  shoald   not  be 
tipped  nntil  it  bad  been  compressed  by  tbe 
iaiB  tiff.    Tb  ere  was  a  standing  and  contin  uine 
^reement  l>etween  said  plaintiff  and  said  rall- 
iiY  ccHnpanies  tbat  the  plaintiff  should  pro- 
n&d  to    compress  said  cotton  and  all  cotton 
lus  rec^ved  and  should  insure  tbe  same,  after 
otioe  of  tlie  execution  of  said  bills  of  lading 
y  said  mil^vvsy  companies,  against  loss  by  fire 
urin^  tlie  time  tbat  said  cotton  should  be  in 
be  hands  of  the  plaintiff,  for  the  purpose  afore- 
aid,  for  a  price  avera^g  from  sixty  to  sixty- 
ive  cents  per  bale,  to  be  paid  by  said  railway 
»mpanies,     respectively,   when   said    cotton 
&hoaVd   l>e  compressed  and  delivered  to  said 
rmihway  companies  on  their  cars  at  Argenta  for 
txaDapbrtaCioii  under  said  bills  of  lading,  at 
w)ucii  time  said  cairiers  should  surrender  to 
plaintiff  tike  said  receipts  issaed  as  aforesaid  at 
tbe  time  tluit  said  cotton  was  deposited  with 
Ihe  platntiff  for  compressioD  by  the  owners,  as 
above  stated;  that  all  of  said  cotton  was  in  the 
CQfltody  of  plaintiff,  at  the  time  of  said  loss, 
under  and  hy  virtue  of  said  custom  and  agree- 
moit»  and  that  it  was  lost  by  tbe  negligence  of 
tbe  aerranta,  agents  and  employes  or  said  rail- 
way companies,  and  tbat  since  said  loss  said 
St.  Louis.  Iron  Mountain  &  Southern  Railway 
Company  has  been  sued  in  this  court  by  two 
oi  said  coDMgnees  for  tbe  value  of  part  of  said 
cotton  above  named,  to  wit,  the  York  Manu- 
factoring  Company  and  Hazard  &  Chapin,  and 
nod  railway  company  defended  said  acuons  on 
tbe  groimd  that  said  loss  was  not  occasioned  by 
tbe  negligence  of  said  railway  company  or  its 
WTvants  and  employes,  and  on  a  trial  of  said 
first-named  cause  it  was  adjudged  by  this  court 
that  said  York  Manufacturing  Companv  and 
laid  Hazard  &  Chapin  recover  from  said  rail- 
way company  the  value  of  said  cotton  sued  for 
as  aforesaid,  and  tbat  since  said  adjudication 
«aid  railway  company   has  paid  said  judg- 
ment and  the  value  of  a  larse  part  of  the  cotton 
for  which  it  had  issued  bills  of  lading  as  afore- 
iaid,  and  that  several  suits  are  now  pending  in 
this  court  against  said  Little  Rode  &  Memphis 
Railroad  Company,  brought  by  the  consignee 
of  portions  of  raid  cotton,  for  toe  recovery  of 
damages  for  tbe  loss  of  said  cotton  by  reason 
of  tbe  negligence  of  said  railroad  company, 
which  said  suits  are  now  pending  and  unde- 
termined. On  said  14th  day  of  November,  1887, 
tbe  plaintiff  had  in  its  possession  at  Its  sheds 
and  premises  above  mentioned,  for  purposes 
of  compression,  a  larse  amount  of  cotton,  to 
wit,  over  3,000  bales;  tbat  of  this  number  2,700 
hales  of  cotton  were  held  by  this  plaintiff  for 
tbe  St  J^uis,  Iron  Mountain  &  Southern  Rail- 
wav  Company  and  the  Little  Rock  <&  Memphis 
Railroad   Company.    By   said   contract  and 
agreement  between  plaintiff  and  Aid  railroads 
this  plaintiff  took  out  the  policies  of  insurance 
Above  set  out  for  tbe  purpose  of  indemnihring 
this  plaintiff  against  loss  and  liability,  and  the 
liid  lailroad  eompanies  against  loss  and  liabil- 
itv,  by  reason  of  ttie  destruction  of  said  cotton 
Wbile  it  was  being  held  by  plaintiffs  for  pur- 
Doaes  of  compression.     The  St  Louis,  £ron 
Moontain  &  Houtbem  Railway  has  been  ad* 
judged   as  aforesaid  to  pay  a  large  sum  of 
money,  to  wit,  (— ,  and  in  addition  has  paid 
I  stiu  larger  amount  because  of  ito  liability  for 
mch  loss,  smountfai^  *«  all  up  to  this  date  to 
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$72,209.58,  and  has  made  demand  therefor 
against  the  plaintiff  for  reimbursement  of  said  [303] 
losses.]"  It  also  avers  that  the  loss  by  fire  on 
the  cotton  equalled  the  insurance  on  it,  and 
that  the  plaintiff  has  performed  all  the  con- 
ditions of  the  policy;  and  prays  judgment  for 
$10,000,  with  interest 

The  defendant  moved  to  strike  from  the  com- 
plaint the  words  "  together  with  a  lar^  quan- 
titv  of  other  cotton  in  possession  of  plaintiff,  at 
said  place,  which  was  not  insured  by  plaintiff," 
and  also  the  foregoing  part  include  in  brack- 
ets. It  also  demurred  to  the  complaint  on  the 
groimd  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  also  demurred 
separately  to  that  part  of  it  which  is  so  included 
in  brackets,  on  the  ground  that  the  facts  therein 
stated  did  not  tend  to  constitute  a  cause  of  ac- 
tion. The  court  overruled  the  said  motion  and 
idso  the  demurrer,  and  the  defendant  excepted 
to  both  of  those  rulings. 

The  defendant  then  filed  its  answer,  admit- 
ting the  issuing  of  tbe  policy,  and  that  at  the 
fire  112  bales  of  cotton,  helonging  to  one  Han- 
ger and  held  by  the  plaintiff  m  trust  for  Han- 
ger, were  burned,  for  the  loss  of  which  the  in- 
surance companies  named  in  the  complaint  had 
paid  the  plaintiff  i4,826.69,  in  full  satisfactioQ 
thereof,  and  of  which  sum  tbe  defendant  paid 
its  full  portion  of  tbe  loss.  The  answer  denies 
the  material  allegations  of  the  complaint,  and 
avers  that  the  greater  portion  of  the  cotton  al- 
leged to  have  been  lost  at  the  fire  was  received 
by  the  phdntiff  from  tbe  owners  thereof  after 
the  issuing  of  the  policy;  that  the  cotton  burned 
was  first  delivereaby  Its  owners  to  the  plaintiff, 
and  the  plaintiff  gave  to  the  owners  receipts  for 
it,  which  provided  that  the  plaintiff  should  not 
be  liable  for  the  loss  of  it  bv  fire;  that  afterwards, 
and  after  the  policy  was  issued,  the  cotton  was 
sold  to  various  persons  who  became  its  owners, 
and  the  Missouri  Pacific  Railway  Company, 
the  LitUeRock  &  Memphis  Railroad  Company 
and  the  Little  Rock,  Mississippi  River  &  Texas 
Railway  Company,  common  carriers  of  cotton 
for  hire,  issued  their  bills  of  lading  for  the 
same  to  the  purchasera,  which  provided  that 
the  carriers  should  not  be  liable  for  tbe  loss 
thereof  by  fire,  and  at  the  same  time  such  rail- 
road companies  took  up  the  receipts  issued  by 
the  plaintiff  to  the  original  owners  and  surren- 
dered them  to  tbe  pluntiff,  whereby  the  pos- 
session of  the  cotton  was  chan^,  contrary  to 
the  provisions  of  the  policy,  without  any  con-  * 
sent  of,  notice  to,  or  knowledge  by  tbe  defend- 
ant; (7)  that  it  is  provided  in  the  policy  that  it 
shall  not  apply  to  or  cover  cotton  whicn  was  at 
the  time  of  loss  covered  In  whole  or  in  part  by 
marine  policies,  and  at  that  time  2,172  hales  of  [304] 
the  cotton  allefifed  to  have  been  burned,  and  of 
the  value  of  $101,978.78.  were  covered  by  ma- 
rine policies  theretofore  (ssued  to  the  respective 
owners  of  the  cotton;  (8)  that  after  the  railroads 
had  issued  their  bills  of  lading  for  Uie  cotton, 
and  before  and  at  the  time  of  the  fire,  it  was 
kept  in  a  grossly  negligent  manner,  in  a  dan- 
gerous public  place,  without  being  covered  or 
sprinkled,  and  but  a  few  feet  from  a  railroad 
track,  where  locomotives  of  the  Missouri  Pa- 
cific and  the  St  Louis,  Iron  Mountain  A  * 
Southern  Raflroads,  emitting  sparks,  were  con- 
stantly passinff,  by  which  sparks  the  fire  waa 
kindled,  and  tne  cotton  was  destroyed  by  a  fire 
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which  occurred  in  broad  daylijeht,  at  about 
four  o'clock  P.  M.,  and  wbicn  fire  those  two 
railroad  companies,  by  the  use  of  ordinary  care, 
could  have  extinguished  by  removing  the  bales 
first  ignited  or  by  putting  out  the  fire  bv  water 
from  the  hydrants  which  were  dose  oy;  and 
that  none  of  the  cotton  was  destroyed  oy  the 
negligence  of  the  Little  Rock  &  Memphis  Kail- 
road  CompaDV  or  its  employes. 

The  plaintiiTdemurrea  to  certain  paragraphs 
of  the  answer,  and  among  them  paragraphs  7 
and  8,  as  not  stating  facts  sufficient  to  consti* 
tute  a  defense.  The  court  orerruled  such  de- 
murrer as  to  two  of  the  paragraphs  and  sus- 
tained it  as  to  paragraphs  7  and  8:  to  which 
latter  ruling  the  defendant  excepted.  There- 
upon the  case  was  tried  by  a  juir,  which  found 
a  verdict  for  the  plaintiff  for  $9,491.96,  on  which 
a  judgment  was  accordingly  entered,  to  review 
which  the  defendant  has  brought  a  writ  of 
error. 

The  first  four  assignments  of  error  on  the 
part  of  the  defendant  relate  to  the  overruling 
of  its  motion  to  strike  out  part  of  the  com- 
plaint, the  overruling  of  Its  demuncr  to  the 
complaint  and  to  put  thereof,  and  the  sus- 
tainmgof  the  demurrer  of  the  plaintiff  to  para- 
graphs 7  and  8  of  the  answer. 

At  the  trial,  the  plaintiff  offered  evidence 
lending  to  prove  that  it  was  engaged  in  the 
business  of  compressing  cotton  at  the  Town  of 
[395]  Argenta,  which  is  on  the  north  bank  of  the 
Arkansas  River  directly  opposite  the  City  of 
Little  Rock;  that  it  received  cotton  for  com- 
pression at  Argenta  and  also  at  the  premises 
described  in  the  policy,  at  Little  Rock;  that 
for  cotton  received  at  either  place  it  issued  re- 
ceipts to  the  depositors,  red  receipts  at  Argenta 
ana  frreen  receipts  at  Little  Rock,  a  blank  form 
of  which,  as  it  appears  in  the  bill  of  excep- 
tions, if  filled  out,  would  read  thus:  "  Little 
Rock,  Arkansas,  Nov.  1,  1887.  Received  by 
the  Union  Compress  Company.  From  John 
Smith.  Account  of  John  Doe.  For  Compres- 
sion. Storage  after  ten  days  will  be  charged. 
Not  responsible  for  any  loss  by  fire.  Marks  X, 
Y,  Z.  No.  bales  cotton,  65.  Richard  Roe, 
Superintendent;^  that  the  holders  of  such  re- 
ceipts took  them  to  the  freight  ofllces  of  one  or 
the  other  of  the  two  raOwar  companies,  the 
Missouri  Pacific  Railway  Company  and  the 
Little  Rock  &  Memphis  Railroad  Company, 
and  those  companies  issued  bills  of  lading  for 
cotton,  which  specified  the  number  of  bales 
and  the  marks,  agreeing  to  deliver  the  cotton 
at  an  address  spndfied  in  the  bill  of  lading; 
that  the  same  bills  of  lading  covered  cotton 
which  was  received  by  the  plaintiff  at  Argenta 
and  which  actually  was  at  Argenta,  and  cotton 
received  at  Little  Kock  and  wmch  actually  was 
at  Little  Rock;  that  one  form  of  biU  of  lading 
was  issued  br  the  MisMuri  Pacific  Raflwav 
Company  ana  two  forms  by  the  Little  Rock  & 
Memphis  Railroad  Company;  that  it  was  claimed 
that  each  form  coverea  a  portion  of  the  cotton 
burned;  that  each  form,  bv  its  terma,  exempted 
the  carrier  from  liabili^  for  loss  or  damage  bv 
fire;  and  that,  as  the  ootton  might  pass  througn 
the  custody  of  several  carriers  before  reaching 
•  its  destination,  each  of  them  provided  that  the 
legal  remedy  for  \om  or  damage  occurring  in 
transit  should  be  only  against  the  particular 
carrier  in  whose  eualodj  the  cotton  actually 
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over  which  locomotives  and  trains 
eral  times  daOy;  that,  after  the  sheds  were  full, 
the  cotton  was  stored  in  the  street,  leaving  a 
passageway  some  four  feel  wide  for  fool  naa- 
sengers;  that  the  two  railroad  companies  bad 
no  control  over  the  cotton  while  so  stored,  aad 
could  not  obtain  actual  possession  of  it  until 
the  Missouri  Pacific  Railway  Company  Irmna- 
ported  it  to  Argenta  for  compreMkm;  Dot  thai 
that  company  coukl  take  tt  at  any  time  acroaa 
the  river  for  compressioo. 
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might  be  at  the  time  of  the  happening  thereof. 
The  Missouri  Pacific  Railway  Company  in  iU 
bills  of  lading  reserved  to  itself  the  privO^geof 
compressing  all  cotton  signed  for  on  the  bfll 
of  hiding.  The  Memphis  &  Little  Rock  RaU-  [39c] 
road  Company  did  not  reserve  that  privilege, 
but  in  one  of  its  two  forms,  which  was  a  through 
bill  of  lading  to  England,  it  stipulated  for  the 
benefit  of  any  insurance  ttiat  mi^ht  have  been 
effected  on  the  goods.  There  are  five  of  sudi 
foreign  bills  of  lading,  covering  158  bales  of 
lost  cotton.  BiUs  of  lading  covering  1,460 
bales  alleged  to  have  been  burned  were  ianied 
by  the  Missouri  Pacific  Railway  Company. 
The  loss  claimed  on  behalf  of  tlie  latter  com- 
pany was  for  1,468  bales.  The  bills  of  lading 
issued  by  the  Memphis  &  Little  Rock  lUilroad 
Company  were  for  992  bales,  but  the  loss 
claimed  was  for  1,211  bales.  By  the  bills  of 
lading  issued  by  the  Missouri  Pacific  Railway 
Company  on  the  lost  cotton,  884  bales  were 
covered  after  the  date  of  the  policy;  and  by 
those  issued  by  the  Memphis  &  Little  Rock 
Railroad  Company  255  bales  were  covered 
after  that  date. 

It  also  appears  by  the  bOl  of  exceptions  that, 
on  the  issuing  of  the  bills  of  lading,  the  respec- 
tive railroad  companies  notified  the  plaintiff  of 
their  issue,  and  ordered  the  cotton  designated 
therein  to  be  compressed  at  Ar^nta;  that  all  of 
the  cotton  transported  from  Little  Rock  to  Ar- 
genta was  carried  on  the  track  and  by  the  cars 
of  the  Missouri  Pacific  Railway  Company;  that 
the  Little  Rock  &  Memphis  Railroad  Company 
had  no  track  and  ran  no  cars  near  the  premises 
described  in  the  policy;  Uiat  the  plaintiff  paid 
the  Missouri  Pacific  Railway  Company  an 
agreed  price  for  the  transportation  01  the  col- 
ton  from  Little  Rock  to  Arcenta;  and  that  the 
cotton  was  to  be  compressed  after  it  arrived  at 
Argenta,  and  was  there  to  be  k>aded  on  the 
cars  of  such  of  the  two  railroad  companies  as 
its  marks  and  the  bills  of  lading  caUad  for,  to 
be  transported  by  them  to  its  destination. 

The  ull  of  exceptions  further  states  that  tba 
plaintiff  offered  evidence  tending  to  prove  thai 
2,670  bales  of  cotton,  oovoed  1^  ssld  bills  of 
lading,  were  burned  at  the  fire  in  question, 
while  in  the  hands  of  ttie  plaintiff  for  compres- 
sion, after  the  bills  of  laoing  were  issued  and 
at  the  place  described  in  the  policy. 

The  plaintiff  also  proved  that  in  October  and 
November,  1887,  there  was  an  aocomulatioQ  of 
ootton  at  the  premises  described  in  the  PpUcj,  [397] 
owing  to  the  fact  that  the  Missouri  Pacific 
Railway  Company  had  not  sufficient  cars  to 
transport  the  cotton  to  Argenta  as  fast  as  it  was 
received;  that  the  cotton-sheds  were  open  sheds 
and  were  at  the  time  of  the  firs  full  of  cotton, 
which  had  no  tarpaulin  or  other  cover  over  it, 
and  stood  within  three  or  four  feel  of  the  tra^ 
of  the  Missouri  Pacific  Railway  Company, 
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The  defobdant  offered  in  eHdence  the  proof 
of  )0M  foraUbed  by  the  plaintiff  to  it,  made 
oat  after  the  brioguiff  of  the  suit,  allegiog  the 
lotal  destruction  fy  fire  of  2,687  bales  of  cot- 
ton. In  addition  to  what  was  known  as  the 
Hanger  cotton,  and  that  the  2,687  bales  were 
held  Dy  the  plaintiff  in  trustor  on  commission, 
that  is  to  say,  to  be  compressed,  and  were  the 

I>roperty  of  various  persons,  the  plaintiff  heinf^ 
nterested  in  the  same  to  the  eitent  of  its 
charges,  and  stating  the  names  of  the  consi^- 
ees  and  the  number  of  bales  and  their  TaTue 
pertaining  to  each  consignee,  no  allusion  being 
made  to  any  interest  of  tne  railroad  companies. 

(1.)  The  plaintiff  offered  evidence  tending  to 
prove  that  the  policy  in  suit  was  taken  out  by 
ft  for  the  benefit  of  the  railroad  companies 
named  in  the  complaint,  and  in  pursuance  of 
agreements  between  the  plaintiff  and  those 
companies  bv  which  the  plaintiff  agreed  to 
take  out  such  insurance.  The  defendant  ob- 
jected to  such  evidence,  on  the  ground  that  it 
was  incompetent  and  in  contradiction  of  the 
terms  of  the  policv.  The  objection  was  over- 
ruled, and  the  defendant  excepted. 

The  plaintiff  also  offered  evidence  tending  to 
prove  that  by  agreement  between  it  and  the 
railroad  companies  it  charged  and  collected 
from  them  18  cents  per  100  pounds  for  all  cot- 
Ion  compressed  by  it,  which  charee  was  by 
[3981  i^gi^DA^Dt  intended  to  cover  and  did  cover  the 
compression  of  the  cotton,  the  loading  of  it  on 
the  cars  at  Argenta,  and  the  cost  of  insuring  it 
for  the  benefit  of  the  railroad  companies.  The 
defendant  objected  to   the   evidence  on  the 

Sound  that  it  was  immaterial,  irrelevant  and 
competent,  the  objection  was  overruled,  and 
the  defendant  excepted. 

The  plaintiff  also  offered  evidence  tending  to 
prove  that  the  contracts  and  customs  of  bud* 
oeas  before  stated  were  well  known  to  ship- 
pers and  the  defendant  when  the  policy  sura 
on  was  issued,  it  having  been  stated  to  the 
agents  of  the  aefendant,  by  an  officer  of  the 
jMAintiff,  when  the  policy  was  applied  for,  that 
It  was  intended  to  cover  the  interests  <rf  tlie 

SIsintiff  and  of  the  railroad  companies.  The 
efendant  objected  to  this  evidence,  but  the 
objection  was  overruled  and  the  defendant  ex- 
oepted. 

The  plaintiff  also  offered  evidence  tending  to 
prove  that  claims  had  been  filed  against  the 
Jlissouri  Padflc  Railway  Company  by  the  own- 
ers of  1,468  bales  of  cotton  burned  at  the  fire, 
of  the  claimed  value  of  $72,785.58;  that  since 
the  commencement  of  this  suit  that  companv 
had  paid  such  claims  to  the  amount  of  $65,000; 
mod  that  the  balance  had  been  adjusted  by  that 
companv  and  would  be  paid.  The  defendant 
objected  to  the  evidence  on  the  ground  that  it 
was  immaterial.  Irrelevant  and  incompetent, 
but  the  objection  was  overruled  and  the  de- 
fendant excepted. 

The  plaintiff  further  offered  evidence  tending 
to  prove  that  claioM  had  been  filed  against  the 
Little  Rock  &  Memphis  Railroad  Company  by 
the  owners  of  1.211  bales  of  cotton  burned  at 
the  fire,  of  the  claimed  value  of  $57,529.55,  no 
part  of  which  has  been  paid  bv  that  company, 
dioogh  suits  had  been  Drought  on  several  of 
the  claims  and  were  still  pending.  The  defend- 
ant objected  to  the  evidence  on  the  ground  that 
It  was  incompetent,  irrelevant  and  un material; 
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but  the  eourt  overruled  the  objection  and  the 
defendant  excepted. 

After  the  dose  of  the  evidence,  the  defend- 
ant requested  the  court  to  instruct  the  Juir  as 
follows:  "1.  The  policy  of  insurance  of  ttie 
defendant  on  which  this  action  is  brought  cov- 
ered all  goods  in  possession  of  the  Union  Com- 
press Company  at  the  place  desiniated  In  the 
said  policy,  at  the  date  when  said  policv  was 
issued,  which  were  held  by  the  said  union  r^^^^. 
Compress  Company  under  warehouse  receipts  [3v9j 
issued  to  the  owners  of  said  cotton  bv  aaid 
Companv,  and  also  all  cotton  subsequently  and 
during  the  life  of  said  policy  so  received  by  the 
Union  Compress  Company.  2.  The  policv  in 
question  insures  the  goods  of  the  Union  Com- 
press Company  at  tne  place  designated.  It 
also  insures  the  Union  Compress  Company  to 
the  extent  of  its  liens  upon  or  charges  against 
all  goods  held  by  it  daring  the  life  of  the  pol- 
icy, not  its  own,  but  held  oy  it  in  trust  or  on 
commission.  It  siso  injures  the  interest  of  the 
owners  of  the  legal  title  to  such  goods  so  held. 
It  does  not  insure  anyone  else.  Any  possible 
interest  of  any  common  carrier  not  an  owner 
of  the  ;:roods,  or  any  of  them,  in  the  place  des- 
ignated, is  not  insured  by  sai4  policy.  8.  The 
jury  are  instructed  to  diwegard  all  evidence  in 
the  cn<}e  tending  to  show  that  the  insurance  in 
qucfltion  was  issued  for  the  benefit  of  any  rail- 
road company  not  an  owner  of  any  of  the 
goods  destroyed  by  fire,  for  the  value  of  which 
recovery  is  sought  herdn."  The  court  refused 
to  give  any  of  those  three  instructions  and  the 
defendant  excepted  to  each  refusal 

The  foregoing  exceptions,  except  the  two 
which  relate  to  the  sustaining  of  the  demurrer 
to  paragraphs  7  and  8  of  the  answer,  may  l)e 
grouped  toffether,  because  thev  relate  to  the 
same  questfon.  The  court  refuaed  to  strike 
out  the  matter  in  the  complaint  which  is  before 
recited  In  brackets,  and  also  overruled  the  de- 
murrer of  the  defendant  to  that  portion  of  the 
compUdnt;  and  on  ttie  trial  the  plaintiff  was 
permitted  to  introduce  evidence  tending  to 
prove  some  of  the  allegations  contained  In  that 
part  of  the  complaint  The  three  instructions 
before  quoted  as  asked  by  the  defendant,  and 
not  given,  relate  to  the  same  matter.      * 

The  defendant  contends  that  there  was  error 
In  the  action  of  the  court  covered  by  those  ex- 
ceptions, and  complains  that  ttie  court  treated  r^^^si 
the  words  in  the  policy,  "their  own  or  held  by  l**^l 
them  in  trust  or  on  commission,"  as  If  they 
read,  '*on  accotmt  of  whom  it  may  concern; 
that,  as  the  plaintiff  did  not  own  the  cotton, 
the  beneficiaries  under  the  policy  were  its  own- 
ers; tliat  no  interest  of  any  common  carrier 
was  covered  by  the  policy;  that  it  was  not  am- 
biguous; and  that  no  parol  testimony  was  ad- 
missible to  aid  in  its  interpretation  or  to  show 
that  the  railroad  companies  were  intended  to 
be  beneficiaries  under  it.  The  view  urged  Is, 
tliat  the  plaintiff  did  not  own  any  of  the  cotton 
or  hold  any  of  it  on  commission;  that  the  in- 
surance on  goods  held  in  trust  was  an  insur- 
unce  only  for  the  benefit  of  the  owners  of  the 
cotton;  and  that  evidence  of  an  intention  to 
effect  the  insurance  for  the  benefit  of  one  who 
was  not  the  owner  of  the  goods  was  inadmis- 
sible, becau<u.*  it  would  contradict  the  policv. 

But  we  think  the  positions  taken  on  behalf 
of  tbe  defendant  are  not  sound.    The  title  to 
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cotton  in  tbe  temporflry  custody  of  a  bailee  for 
compression,  for  which  receipts  or  bills  of  lad- 
ing haye  been  given,  is  manifestly  changing 
hands  constantly.  The  lao^a^e  of  the  pres- 
ent policy,  insuring  cotton  '"their  own  or  held 
by  them  m  trust  or  on  commission/'  accommo- 
dates such  a  state  of  tbin^.  In  the  present 
case,  the  insurance  was  really  taken  out  by  the 
railroad  companies,  and  that  fact  was  well 
known  to  the  agents  of  the  defendant  at  the 
time  the  policy  was  issued.  The  railroad  com- 
panies had  an  insurable  interest  in  the  cotton, 
and  to  that  extent  were  the  owners  of  the  cot- 
ton, which  was  held  in  trust  for  them  by  the 
plaintiff.  Evidence  of  their  ownership  ox  the 
cotton  .was  admissibly  Mimte  Iru,  Co.  v.  Bal- 
timore Warehaute  a>.  08  U.  &  527,  542  [28: 
868.869]. 

The  policy  covered  all  tbe  cotton  which  was 
placed  in  the  hands  of  the  plaintiff  by  those 
companies.  It  was  lawful  for  the  plaintiff  to 
insure  in  its  own  name  goods  hdd  in  trust 
by  it^  and  it  can  recover  for  their  entire  value, 
holdmg  the  excess  over  its  own  interest  in  them 
for  the  benefit  of  those  who  have  intrusted  the 

foods  to  it.  DeFoTtit  v.  FuUon  Fire  Ine,  Co. 
Hall,  04;  Eome  Jns.  Co.  v.  Baltimore  Ware- 
house  Co.  98  U.  8. 527,  548  [28:  868, 869];  SHU- 
weU  V.  Staplei,  19  N.  Y.  401;  Waring  ▼.  In- 
demnity Fire  In$.  Co.  45  N.  T.  606;  Watere  y. 
Monarch  F,  db  L.  Auur.  Co.  5  El  &  Bl.  870; 
r  ^  ,  ^n  ^^  ▼•  Morre,  18  Pa.  21b;  Johnson  v.  CamjAeU, 
[410]  120  Mass.  449;  Fire  In§.  Aeeo.  v.  MerchanU  db 
Miners  Transp.  Co.  66  Md.  889;  London  db  if. 
W.  R  Oo.  ▼•  Qlyn,  1  El.  &  BL  662;  Phmi(B 
Ins,  Co.  v.  HamUUm,  81  U.  8. 14  WalL  504, 
50ej:20:  729.  781]. 

The  words  "  held  by  them  in  trust,"  in  this 
policy,  cannot  properly  be  limited  to  a  holding 
in  trust  merely  for  an  absolute  owner,  when  u 
clearly  appears  that  the  railroad  companies  had 
an  insurable  interest  in  the  cotton,  and  the 
plaintiff  held  the  property  in  trust  exclusively 
for  those  oompames.  The  reasoning  of  the 
cases  where  the  bailor  was  the  owner  of  the 
goods  insured  by  the  bailee  applies  equally  to 
any  person,  who,  having  an  insurable  interest 
in  property,  intrusts  it  to  another;  and  such 
bailor  can,  to  the  extent  of  his  insurable  inter- 
est, claim  the  benefit  of  insurance  effected  in 
his  favor  by  his  bailee.  The  original  depos- 
itors of  the  cotton  surrendered  to  the  railroad 
companies  the  receipts  whidi  they  had  taken 
from  the  plaintiff,  and  thoee  companies  were 
thus  substituted  in  the  relation  to  Uie  plaintiff 
which  before  bad  been  held  by  such  depositors. 
The  railroad  companies  thus  became  the  bene- 
ficiaries of  the  trust,  so  far  as  the  plaintiff  was 
concerned,  because  they  thus  became  the  per- 
sons to  whom  the  plaintiff  owed  tbe  duty  of 
bailment,  and  the  persons  entitled  to  demand 
the  possession  of  the  property  from  the  plain- 
tiff. There  was  privity  in  the  plaintiff  with 
tbe  person  who  held  its  receipt,  and  privity 
with  no  one  else.  This  is  a  necessary  and  ob- 
vious result  of  tbe  course  of  business ;  and  the 
business  in  question  could  not  be  carried  on 
under  any  other  circumstances  so  at  to  give 
protection  by  insurance  to  the  parties  rei^y  in- 
tereeted. 

Tbe  caee  It  not  varied  or  affected  by  the 
olaiito  in  tbe  receipts  given  by  tbe  plaintiff, 
'Hiot  rttpootlble  lor  any  lots  1^  fire,''  becanto 
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the  relation  of  the  plaintiff  to  tbe  property  in- 
trusts to  it,  and  its  duty  to  the  bailor,  deter- 
mine the  legal  propriety  of  the  insurance  for 
the  benefit  of  tbe  latter?  In  the  present  case, 
the  arranfi;emcnt  was  that  the  railroad  compa- 
nies should  pay  to  the  plaintiff,  in  connection 
with  the  charge  for  compressing,  an  additional 
sum  which  would  provide  for  Uie  insurance  of 
all  cotton  in  the  possession  of  the  plaintiff,  for 
which  the  railroad  companies  should  issue  bilb 
of  lading.  The  defen(&nt  had  notice  that  tbe 
insurance  was  effected  in  the  interest  of  the 
railroad  companies;  and  it  issued  the  policy  in 
the  terms  it  did,  to  include  the  protection  af 
the  railroad  companies.  The  fact  that  the  same 
policy  might  protect  the  interest  of  other  per- 
sons in  respect  to  cotton  held  for  them  by  tba 
plaintiff  cannot  affect  the  question  whether  it 

Erotects  the  interest  of  the  railroad  comnaniet 
1  respect  to  cotton  held  by  the  plaintiff  for 
them,  during  the  life  of  the  policy.  Nor  is  U 
material  whether  the  cotton  was  originally  de- 
posited by  the  railroad  companies,  or  whether 
their  interest  accrued  through  the  subsequent 
transfer  to  the  railroad  companies  of  reoeipta 
giyen  by  the  plaintiff  on  a  deposit  of  cotton 
made  by  other  partiesi 

(2.)  We  come  now  to  another  group  of  errors 
assigned.  Tbe  defendant  requested  the  court 
to  instruct  the  Jury  as  foUows:  "The  policy 
in  question  provides  that  it  shall  be  void  u 
there  be  any  change  in  the  possession  of  tba 
insured  property,  except  under  drcumstanoea 
which  have  no  bearing  on  this  case.  If  the 
Jury  believe  from  tbe  evidence  that  after  tbe 
policy  in  question  was  issued,  any  commoD 
carrier,  witn  the  knowledge  and  consent  of 
plaintiff  and  under  agreement  with  plaintiff, 
issued  ita  bills  of  lading  for  any  of  the  cottoo 
which  at  the  date  '^f  the  policy  was  or  there- 
after came  into  possession  of  the  plaintiff,  tba 
issuance  of  such  bills  of  lading,  under  tbe  con- 
ditions of  the  policy,  avoided  tbe  policy  as  to 
all  cotton  covered  by  sucb  bills  of  lading." 
The  court  refused  to  ^ve  sucb  instruction,  and 
the  defendant  excepteid  to  the  refusal. 

The  court  instructed  the  Jury  as  followa: 
*'  By  an  agreement  made  between  the  plaintiff 
and  the  8t.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  and  the  Memphis  &  Little 
Rock  Railway  Company,  the  plaintiff  engaged 
to  insure  for  said  railway  companies,  respect- 
ively, all  cottons  stored  in  tbe  compress  sheda 
and  yards  of  the  plaintiff,  at  tbe  foot  of  Main 
Street,  Little  Rock,  when  the  railway  compa- 
nies or  either  of  them  should  notify  the  plaintiff 
of  the  issuance  by  them  of  bills  of  lading  there- 
for. This  agreement  was  carried  out,  and  oa 
the  day  of  the  fire  the  plaintiff  held  insurance 
in  various  companies,  aggregating  the  sum  of 
$142,500  in  trust  and  to  indemnify  tbe  railway 
companies  against  loss  or  damage  by  fire  of 
the  cotton  for  which  they  had  issued  their  bills 
of  lading  and  which  was  stored  in  tbe  plaintiff's 
sheds  and  yards  described  in  the  policy,  at  tbe 
foot  of  Mam  Street"  Tbe  defendant  excepted 
to  this  instruction. 

The  court  also  charged  tbe  Juiy  as  f  oUowa; 
*'As  tbe  plaintiff  is  a  trustee,  anu  bisured  tba 
cotton  for  tbe  benefit  of  tbe  ndlway  companies, 
and  has  no  separate  claim  of  its  own  on  tba 
property,  it  is  only  entitled  lo  recovo'  an 
amount  equal  to  its  Uabili^  lo  tbe  railroad 
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oompaniet,  or,  in  other  words,  a  sum  that  will 
make  the  rail  war  companiea  whole  for  the  cot- 
ton on  which  thev  haid  issued  bills  of  lading; 
so  that,  if  the  market  price  of  cotton  produces 
a  larger  sum  than  the  aggregate  loss  of  the  rail- 
way companies  (and  2.670  bales  at  $50  per 
bale,  if  you  should  find  that  was  the  number 
of  b«]es  and  their  vaiue,  produces  an  amount 
slightly  in  excess  of  the  ctaims  of  the  railroad 
companies),  then  the  plaintiiTs  recovery  must 
be  on  the  basis  of  the  latter  sum — that  is,  one 
that  makes  the  railway  companies  whole.  In 
DO  event  is  the  market  value  of  the  cotton  to  be 
increased,  but  it  may  be  reduced  by  the  differ- 
ence between  the  value  and  the  amount  that 
will  satisfy  the  Just  claims  of  the  raflwav  com- 
panies, what  amount  of  cotton  was  burned 
for  which  the  railwav  companies  had  issued 
Mils  of  lading  and  which  was  covered  bv  poli- 
cies taken  out  by  the  plaintiffs,  the  value  of 
the  same,  and  the  amount  of  the  Just  demands 
of  the  railway  companies  against  the  plaintiff 
for  the  cotton  so  burned,  arequesUons  of  fact 
to  be  determined  by  you.*  The  defendant  ex- 
cepted to  this  charge. 

The  court  also  charged  the  lury  as  follows: 
"  This  suit  is  brouffht  on  a  policy  of  insurance 
Issued  by  the  defendant's  Company  to  the  Union 
Compress  Company  to  indemnify  the  railroad 
company  for  the  ices  of  cotton  or  for  cotton 
thst  might  be  burned  after  the  railroad  com- 
pany ismied  its  bills  of  lading  for  it,  and  while 
It  yet  remained  in  the  custody  of  the  Compress 
Company.  Now,  the  Compress  Company,  un- 
der Its  contract  with  the  railroad  company,  is 
bound  to  make  good,  by  insurance,  to  the  rail- 
road company,  any  damages  resoltlDg  to  it  from 
the  loss  of  cotton  which  the  Compress  Com- 
pany held  for  the  railroad  company  after  the 
railroad  company  had  issued  its  nils  of  lading 
therefor  and  noufied  it  thereof."  The  defend- 
ant excepted  to  this  charse. 

The  defendant  contends  that,  although,  un- 
der a  proper  construction  of  the  policy,  the  rail- 
road companies  mav  be  regarded  as  properly 
beneflcianes  under  It,  the  matters  involved  in 
the  instructions  so  given  by  the  court  were 
questions  of  mingled  fact  and  law,  and  were 
erroneous,  in  the  light  of  the  facts  proved  by 
4ie  plaintiff.  The  ground  ursed  is,  that  the 
policy  cannot  be  re<k>ncfled  with  anv  intent  to 
Insure  a  railroad  company  against  a  foes  caused 
by  its  own  negliffence,  because  the  policy  in- 
sures against  ''all  direct  loss  or  damnge  bv  Ore:** 
that  therefore  the  only  interest  whidi  the  raO- 
road  companies  had  in  the  cotton  was  a  con- 
tingent interest,  arising  from  their  liability  for 
damages  for  loss  by  a  flre  occurring  through 
their  own  negligence;  that  the  interest  alleged 
to  have  been  insured  as  that  of  the  railroad 
companies  was  not  such  as  could  have  sustained 
a  claim  on  a  direct  loss  by  flre,  becsuse  it  was 
a  contingent  or  doubtful  Interest,  and  not  a 
certain  or  direct  interest;  that  the  flre  alone 
could  not  inflict  any  loss;  and  that  whether  the 
railroad  companies  would  suffer  loss  would  de- 
pend on  the  contingencies:  (1)  whether  or  not 
their  negligence  caused  the  loss;  (8)  whether 
the  owner  would  be  able  to  prove  nei^gence  in 
the  raflroad  companies;  (8)  whether  tik  owner 
was  innocent  of  oontrlbatory  DeffUgeoce;  and  (^ 
whether  the  owner  should  muM  a  dalm  for 
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loss  against  the  railroad  ccnnpanies  within  the 
Statute  of  Limitations. 

Under  this  head,  it  is  also  urged  that,  on  the 
face  of  the  policy,  the  insurance  was  on  cotton 
held  in  trust  by  the  plaintiff,  in  a  designated 
place,  for  thirty  days  after  November  8;  that  it 
was  claimed  by  the  plaintiff,  in  the  face  of  the 
policy  and  contradictorv  of  its  terms,  that  cot- 
ton covered  by  a  bill  of  lading  issued  Novem- 
ber 8th,  bv  the  Missouri  Padflc  Railway  Com- 
pany, which  was  heki  In  trust  by  the  plaintiff, 
and  was  in  the  place  described,  was  not  covered 
by  the  policy  until  the  bill  of  lading  was  iisued ; 
that  if,  as  the  defendant  alleges  the  fact  to  be.  [414] 
that  cotton  waii  covered  by  the  policy  from  the 
8d  to  the  8th  of  November,  for  the  beoeflt  of 
its  owners,  there  was  no  process  known  to  the 
law  by  which  the  benent  of  such  insurance 
could  be  transferred  to  the  raflroad  coropani«, 
without  action  by  either  the  owner  or  the  in- 
surer; that  the  fact  that  the  plaintiff  understood 
that  the  insurance  was  for  the  benefit  of  the 
owners  of  the  cotton  was  shown  by  the  prac- 
tical construction  put  upon  the  Insurance  by 
the  plaintiff  after  tJie  flre.  In  putting  in  a  claim 
on  behalf  of  Hanger  for  118  bales  of  cotton 
burned,  not  covered  by  the  bUls  of  lading,  and 
being  paid  for  it,  on  behalf  of  Hanger,  as  own- 
er of  the  cotton;  and  that  thtis  the  plaintiff 
claims  that  the  insurance  was  for  the  owners  of 
the  cotton,  or  for  the  railroad  companies,  ao- 
conding  to  circumstances. 

It  is  further  urged  that,  if  the  bills  of  lading 
chanced  the  possesion  of  the  cotton.  It  was  at 
the  time  of  the  flre  in  the  possession  of  the  rsil- 
road  companies  and  not  In  that  of  the  plaintiff, 
and  the  plaintiff  had  ceased  to  hold  it  In  trust: 
that  In  such  case  It  was  not  Insured,  because  of 
the  provision  in  the  policy  that  any  change  in 
the  possession  should  avoui  the  poficy;  that,  if 
the  Dills  of  lading  did  not  diange  the  posses- 
sion, there  could  have  been  no  Imroranceon  be- 
half of  the  railroad  companies,  because,  in  the 
absence  of  possession  by  tliem,  they  had  po 
right  to  insure  and  no  contingent  liability  to 
loss;  and  that  it  was  error  in  the  court  to  charge 
that  at  the  time  of  the  fire  the  plaintiff  held  in 
surance  on  cotton  covered  by  bills  of  lading. 

This  court  Is  also  asked  to  review  its  an- 
nouncement of  the  principle  of  law  laid  down 
in  P/'Cenix  ins.  Ch.  v.  BrU  db  W.  Trantporta- 
tion  Co,  117  U.  a  818,  884  [28: 878.  8791,  that 
"no  rule  of  law  or  of  public  policy  Is  violated 
by  aUowinff  a  common  carrier,  like  any  other 
person  having  either  the  general  property  or  a 
peculiar  interest  In  goods,  to  have  them  insured 
against  the  usual  pmls,  and  to  recover  for  any 
loss  from  such  perils,  though  occasioned  by  the 
negligence  of  his  own  servants." 

It  is  also  contended  that  the  Jury  Kv*.  a  right 
to  decide  whether  or  not  the  policy  was  issued  [415 1 
on  goods  held  in  trust  for  the  railroad  corn- 
pames  by  the  plaintUf,  and  whether  or  not  the 
plaintiff  or  the  railroad  companies  held  the  cot- 
ton at  the  time  of  the  flre;  and  that  these  were 
not  questions  for  the  court  to  dedde. 

In  reply  to  these  suggestions,  it  is  to  be  said, 
that  the  exception  of  Joss  by  fire,  contained  in 
the  receipts  given  by  the  puiintiir,  and  In  the 
UUs  of  lading  g^ven  oy  the  railroad  companies, 
did  not  free  Siem  from  responsibility  for  dam- 
ages occasioned  bjthelrownn^^lgencsorthat 
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"^  of  tlieir  employ^  Nor  are  we  disposed  to  le- 
▼lew  our  dedsion  that  commoD  carriers  can  in- 
sure themselves  against  loss  prooeedinff  from 
the  negligence  of  uieir  own  servants.  The  doc- 
trine announced  in  the  case  cited  has  been  re- 
ferred to  with  approYsl  in  the  subsequent  cases 
of  Orient  In$.  Co.  v.  AdarM,  128  U.  8.  67,  72 
[81:  68,  66],  and  Liverpool  Steam  Co,  y.  Phomix 
Ins.  Co,  m  V,  8.  897.  488  [82:  788.  791]. 

As  to  the  suggestion  that  by  the  bills  of  lad- 
ing the  possession  of  the  cotton  was  transferred 
to  the  railroad  companies,  and  that  the  policy 
was  avoided  thereby,  the  answer  is  that  the 
'Cotton  was  still  in  the  hands  ot  the  plaintiff,  in 
its  actual  possession  and  upon  its  premises.  At 

,  most,  the  railroad  companies,  bv  acquiring  the 
receipts  of  the  plaintiff  and  issuing  bills  of  lad- 

)  ing  for  the  cotton,  took  only  constructive  pos- 
session of  it;  and  the  plaintiff,  retaining  actual 
and  physical  possession  of  it,  did  not  lose  any 

,  element  of  possession  necessary  to  give  it  the 
right  to  effect  insurance  for  its  own  benefit, 
and,  as  bailee  or  agent,  for  the  protection  of 
the  railroad  companies.  All  that  the  railroad 
companies  acquired  was  the  right  to  ultimate 
possession,  which  passed  to  them  by  the  trans- 
fer to  them,  by  the  original  depositors,  of  the 
cotton  receipts  given  by  the  plaintiff. 

As  to  the  argument  that  no  recovery  can  be 
had  in  the  interest  of  the  railroad  companies, 
because  the  injury  to  them  depended  upon  their 
liability  for  the  negligence  of  their  employ^  in 
causing  the  fire,  and  the  point  taken  in  regard 
to  the  words  of  the  policy,  "direct  lessor  dam- 
age by  fire,"  the  reply  is,  that  those  words  mean 
loss  or  damage  occurring  directly  from  fire  as 
the  destroying  agency,  in  contradistinction  to 
the  remoteness  of  fire  as  such  agency.  The 
TAi  AT  ^>^>o^  ftT©  ^li  of  cases  on  that  subject,  and  the 
i*ioJ  meaning  of  ihe  policy  is  not  doubtful.  Re- 
moteness of  ageDcv  U  the  explosion  of  gun- 
powder, gases  or  chemicals,  caused  by  fire;  the 
explosion  of  steamboilers;  the  destruction  of 
buildings  to  prevent  the  spread  of  fire,  or  their 
destruction  through  the  falling  of  burning 
walls;  and  so  forth.  In  the  present  case,  the 
bales  of  cotton  were  physically  burned  bv  the 
direct  action  of  fire. 

(8.)  The  court  a^  charged  the  Jury  as  fol- 
lows: "Now,  you  have  beard  the  testimony, 
gentlemen,  with  reference  to  the  situation  un- 
er  which  this  cotton  was  placed  and  the  length 
of  time  it  remained  there.  If  you  think  there 
is  no  negligence  on  the  part  of  the  railroad  com- 
pany, then  you  will  find  that  the  raihroad  com- 
pany is  not  liable  for  this  cotton.  If  you  can 
say  that  that  was  a  proper  place  to  store  cotton, 
and  that  leaving  a  passageway  there  of  not  ex- 
ceeding four  feet  up  and  down,  through  which 
persons  passed  at  all  hours  of  the  day  and  night 
to  the  boat-house  and  skiff  ferry,  and  it  being 
a  dry  season,  with  three  or  four  thousand  bales 
of  cotton  stored  there— tAm,  if  Jfou  $ay  thi$  i$ 
not  negligence,  you  esBeumthiirauroad  company^ 
and  to (hatextent  wiU  dieaUaw  theelaim  of  the 
plaintiff;  htU  ifwm  ehouid  $o  find  I  wmtd  be 
tery  mxuh  eurprieed  at  your  terdiet,  andteotdd 
notbeeurprieediflehouldeetitaeide/lmtlmtt 
leaoe  it  for  you  to  eay,**  The  defendant  excepted 
to  this  instruction,  and  especially  to  the  itali- 
cised portion  thereof. 

It  is  urged  that  in  this  part  of  the  charge  the 
court  did  not  allude  to  facts  proved  which  the 
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defendant  claimed  disproved  negligence,  and 
that  thus  the  instruction  was  not  a  fair  one  as 
to  the  facts;  that  the  place  of  storage  was  se- 
lected and  the  cotton  was  stored  there  by  the 
owners  of  it,  and  not  by  the  Memphis  &  Little 
Rock  Railroad  Company;  that  no  negligence 
can  be  imputed  to  the  latter  on  account  of  the 
unfitness  of  the  place;  that  it  had  no  control 
over  the  cotton  stored  In  that  place,  and  hnd  no 
track  at  that  place,  the  Missouri  Pacific  Rail- 
way Company  having  the  track  there;  that  the 
Memphis  So  Little  R<x;k  Railroad  Company  had 
no  opportunity  to  obtain  possession  of  tb* 
cotton  uutU  after  it  had  been  compressed  al 
Argents;  that  the  bills  of  lading  of  the  latter 
company  exempted  it  from  liability  for  loss  oo-  [417^ 
curring  on  the  lines  of  other  carriers,  and  the 
cotton  was  burned,  not  on  its  line,  but  on  the 
line  of  the  Missouri  Pacific  Railway  Company; 
that  the  court  made  no  allusion  to  any  of  these 
matters  as  going  to  establish  the  absence  of 
negligence  and  liability  on  the  part  of  the 
Memphis  &  Little  Rock  Railroad  Company; 
that  the  court  threatened  the  Jury  with  its  dli- 
pleasure  and  the  setting  aside  of  the  verdict  if 
the  jury  should  bring  in  a  verdict  for  the  de- 
fendant on  that  issue;  and  that  this  action  of 
the  court  was  erroneous.  * 

But  the  mere  fact  of  the  dwelling  by  the 
court  with  emphasis  upon  facts  which  seemed 
to  it  of  controlling  importance,  and  expressing 
its  opinion  as  to  the  bearing  of  those  facts  on  the 
question  of  negligence,  is  immaterial,  if  the 
court  left  the  issue  to  the  Jury.  In  the  charge. 
Just  before  the  passage  complained  of,  tbe 
court,  in  referring  to  the  question  of  the  liabil- 
ity of  the  Memphis  &  little  Rock  Raikoad 
Company  for  the  destruction  of  the  cotton,  had 
said  to  UM  Jury:  "  It  is  for  you  to  determine 
whether  this  railroad  company  was  not  guilty 
of  negligence,  and  was  not  at  fault  in  leaving 
this  cotton  in  an  exposed  condition  after  ft 
issued  bills  of  lading  therefor;"  and  in  the 
clause  of  the  charge  objected  to,  the  court  ex- 
pressly states  that  it  leaves  the  question  of  oeg^ 
ligence  to  the  jury. 

On  this  subject,  this  court  said,  in  VieUkury 
db  M,R  Co.  V.  Putnam,  118  U.  8.  646,  6» 
[80:  257,  258]:  "  In  the  courto  of  the  United 
States,  as  in  those  of  England,  from  which  oui 
practice  was  derived,  the  ^udee.  in  submitting 
a  case  to  a  Jury,  may,  at  his  discretion,  when- 
ever he  thinks  it  necessary  to  assist  them  in  ar- 
riving at  a  just  conclusion,  comment  upon  the 
evidence,  call  their  attention  to  parts  of  it  which 
he  thinks  important,  and  express  his  opinion 
upon  the  facts;  and  the  expression  of  such  an 
opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately 
submitted  to  the  determination  of  the  Jury,  can- 
not be  reviewed  on  writ  of  error."  See  also 
Nudd  V.  Burrowe,  91  U.  8.  426  [28:  2861;  It^ 
dianapolie  db  8t.  L,  R,  Oo.  t.  HorH,  98  U.  8. 
291  mi  898]:  A.  LouU,  I.  M.  dt  8.  R  Oo.  v. 
Vickere,  122  U.  8.  860  [80:  11611. 

(4.)  In  the  course  of  the  trial  the  plaintiff  rAig] 
offered  evidence  tending  to  prove  that  the  coo-  ' 
tracts  and  custom  of  business  stated  in  *he  biU 
of  exceptions  were  well  known  to  shippers  and 
to  the  defendant  when  the  policy  suea  on  was 
inued.  it  having  been  stated  to  the  agents  of  the 
defendant  by  an  officer  of  the  plaintiff,  when 
the  poli<7was  applied  for,  that  it  was  intended 
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lo  ooTer  the  interetU  of  Uie  plilntiff  and  of  the 
nllroftd  companies.  The  aefendant  oblected 
to  the  admission  of  the  eridence,  but  toe  ob- 
jection was  oTerroled,  and  the  defendant  ex- 
cepted: and  this  is  alleged  as  error. 

In  this  connection  it  is  nrged  that  the  com- 
plaint does  not  allege  any  Booti  IcDowledge  on 
the  part  of  the  defendant,  or  any  intention  on 
Its  part  to  issue  its  policy  for  the  benefit  of  the 
railroad  companies.  Tne  case  of  Bough  y. 
FiKt>U^9  F,  Ins.  Co.  86  Md.  896.  is  dted  in  sap- 
port  of  this  assignment  of  error.  Bat  we  think 
ue  evidence  was  admissible.  In  the  Hough 
Case  the  policy  covered  the  merchandise  in- 
sured, "'  their  own,  or  held  by  them  in  trust,  or 
in  which  they  hare  an  interest  or  liabili^." 
Parol  evidence  was  held  to  be  incompeK^nt 
which  was  offered  to  show  that  the  policy  did 
not  cover  merchandise  which  was  their  own. 
The  evidence  would  have  contradicted  Uie  plain 
terms  of  the  policy.  In  the  present  case,  the 
evidence  offered  was  admissible  under  the  rul- 
ing in  Home  Ine,  Co,  v.  Baltimore  Warehouse 
Co.  98  U.  S.  627,  642  [28:  868,  869].  In  that 
case  the  court  says:  ''^It  is  no  exception  to  the 
rule "  (governing  the  admission  of  parol  evi- 
dence) "  that,  when  a  policy  is  taken  out  ex- 
pressly '  for  or  on  account  of  the  owner '  of  the 
subject  insured,  or '  on  account  of  whomsoever 
it  may  concern/  evidence  bevond  the  policy  is 
received  to  show  who  are  the  owners  or  who 
were  intended  to  be  insured  thereby.  In  such 
cases,  the  words  of  the  policy  fafl  to  designate 
the  real  party  to  the  contract,  and,  therefore, 
unless  resort  to  had  to  extrinsic  evidence,  there 
is  no  contract  at  all"  See  also  Finns^  y. 
Bedford  Ins.  Co.  8  Met.  848;  Fire  Ins.  Asso.  y. 
MerehanU  d  Miners  Ihxnsp.  Co.  66  Md.  889; 
Snow  V.  Carr,  61  Ala.  868.  ^ 

Having  issued  the  policy  with  notice  that  it 
was  intended  to  cover  the  interest  of  the  rail- 
road companies,  the  defendant  is  estoppedf rom 
asserting  that  the  policy  was  intended  to  protect 
only  the  legal  owners  of  the  cotton. 

(6.)  It  is  alleged,  also,  that  the  court  erred  in 
austaining  the  demurrer  of  the  plaintiff  to  par- 
agraph 7  of  the  defendant's  answer,  which  al- 
ibied that  at  the  time  of  the  los«  2,172  bales  of 
the  cotton  alleged  to  have  been  burned  were 
covered  by  marine  policies  theretofore  issued  to 
the  respective  owners  of  the  cotton,  and  there- 
fore, under  the  terms  of  the  policy  in  thto  suit, 
suchcotton  was  not  covered  by  it  Itisalleged 
alsoaserrorthat  the  court,  at  the  trial,  rejected, 
en  the  objection  of  the  plaintiff  and  under  the 
exception  of  the  defendant,  evidence  offered  by 
the  latter  tending  to  prove  that  that  number  of 
bales  of  the  cotton  covered  by  the  bills  of  lad- 
ing, and  alleged  to  have  been  btimed,  were,  at 
the  time  of  the  ilie,  covered  by  marine  poUdes 
of  insurance  theretofore  issued  to  the  respective 
owners  of  such  cotton,  residing  in  various  por 
lions  of  the  United  Sutes  and  in  EngUnd. 

It  to  to  be  said,  in  reply,  that  paragraph  7  of 
the  answer  does  not  show  that  the  marine  pol- 
Idea  were  on  the  same  interest  as  that  covered 
by  the  Are  policy.  Thto  dement  to  necessary, 
because  otherwise  the  policy  sued  on  would  be 
of  no  practical  force.  As  soon  as  the  consign- 
ees of  the  cotton  were  advif^ed  by  telegraph  of 
its  shipment,  they  would  take  oat  ms?ine  pol- 
icies to  cover  thdr  own  rtok;  and  thus  the  fire 
insurance  companies  would  obtain  the  preaii- 


oms  of  insimmce  from  the  railroad  companies, 
and  immediatdy  avoid  all  riak,  because  of  tlM 
taking  out  of  the  marine  policies.  North 
BriUsh  d  M.  Ins.  Co.  v.  London^  lAtervoci  d 
Globe  /na.  a>.  L.  R  6  Oh.  Div.  56^  The 
question  of  the  legal  effect  of  the  conttibution 
dauso  of  the  policy,  befots  rsdted,  to  not  pre- 
sented by  the  record.  ^ 

The  objection  alleged  at  the  trial  to  the  in- 
troduction of  evidence  as  to  the  marine  poUdes 
was  made  on  the  groond  that  it  was  immaterial 
and  irrdevant,  and  that  the  insoied  knew 
nothing  of  those  policies  and  had  no  interest  in 
them.  Thto  was  the  objection  which  was  sus- 
tained; and  the  dlegaUon  of  paragraph  7  of  the 
answer  was.  that  the  marine  policies  had  been 
issued  to  the  respective  owners  of  the  cotton. 
It  did  not  appear  that  dtber  the  insurer  or  the 
insured  had  any  previous  koowledse  of  the  ex- 
totence  of  the  nuuine  poUdes,  nor  £d  it  appear 
whether  they  were  Issued  before  or  after  the 
date  of  the  Are  policy.  The  issuing  of  the  ma- 
rine policies,  in  order  to  have  any  effect  in  this 
case,  must  amount  to  double  insurance.  In  no 
other  view  can  the  defendant  have  any  interest 
in  the  question  of  marine  insurance.  Double 
insurance  exists  only  in  the  case  of  risks  upon 
the  same  interest  in  property  and  in  favor  of  the 
same  person.  North  British  d  M.  Ins.  Co.  v. 
London,  L.  d  Q.Ins.  O0.L.K6  Ch.  Div.  669: 
Lowell  Mfg.  Co.  v.  Safeguard  F.  Ins.  Co.  Sx  N. 
T.  691;  Phillips,  Insurance,  $869;  Wood,  Fire 
Ins.  (1st  ed.)  g  862.  No  reason  can  exist  for  a 
distinction  between  the  construction  of  a  pro- 
vision avoiding  a  policy  in  case  of  marine  in- 
surance and  in  case  of  nuther  or  additional  fire 
insurance.  In  the  latter  case  the  provision  to 
always  construed  as  relating  only  to  additional 
insurance  upon  the  same  interest  and  effected 
by  the  same  person  or  in  hto  interest. 

The  contention  of  the  defendant  to,  that  its 
policy  is  avoided  by  the  taking  out  of  a  marine 
policy  by  the  owner  of  the  cotton,  without  the 
knowledce  or  partidpation  of  the  plaintiff  or 
of  the  raSroad  companies,  whether  the  marine 
insurance  was  effected  before  or  after  tlie  fire 
insurance  In  favor  of  the  nilwav  companies, 
and  although  the  flre  insurance  poncy  was  taken 
to  protect  the  inderNendent  interests  of  the  rail- 
road companies,  we  cannot  admit  the  sound- 
ness of  thto  view.  The  cases  dted  where  a  p(d- 
icy  to  avdded  bj  the  carrying  on  of  a  prohib- 
ited business,  or  the  storing  of  a  ptooibited 
artide,  without  the  knowledge  or  ooosent  of 
the  insured  owner  of  a  bailding,  sie  placed 
upon  the  ground  that  the  possession  of  the  ten- 
ant or  ocrapant  of  a  bidlaing  to  the  possession 
of  its  owner,  and  that  the  oootracU  whidi  he 
makea  as  to  the  ass  of  theinsoiod  piemises  are 
in  the  nature  of  warranties,  and  relate  to  mat- 
ters over  which  he  has  legitimate  control  It 
cannot  be  contended  soccessfoUy  that  the  000 
dition  in  questiou  liere  was  intended  by  the 
plaintiff  to  subject  the  poHey  to  forfdture  if 
any  person  who  had  a  remote  and  independent 
inaorable  interest  dioald  take  out  a  pottcy  of 
marine  insurance  to  protect  that  i  nterest*  the 
ptointiff  having  no  privity  with  scoh  jpmon. 
As  was  said  in  Orandin  v.  Roehsstsr  Osrman 
Ins.  Ob.  107  P*.  26,  87:  ''We  are  not  to  sup- 
pose that  conditions  involvmic  forfeitores  are 
introduced  into  policies  by  insurance  oompa- 
niea,  whidi  are  purdy  arbitrary  and  without 
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reason,  merely  as  a  trap  to  the  assured  or  as  a 
means  of  escape  for  the  company  in  case  of  loss. 
When,  therefore,  a  general  condition  has  no 
application  to  a  particular  policy,  where  the 
reason  which  alone  gives  it  force  is  out  of  the 
case,  the  condition  itself  drops  out  with  it." 
8ee  also  Uoffman  y.  JStna  F,  In$.  Co.  82  N. 
Y.406. 

The  offer  of  evidence  by  the  defendant  at  the 
trial,  in  regard  to  the  marine  insurance,  was 
by  its  terms  an  offer  to  prove  the  mere  fact  of 
marine  insurance,  in  support  of  the  defense  set 
up  in  paragraph  7  of  the  answer;  and  the  claim 
on  the  part  or  the  defendant  that  the  evidence 
was  proper  to  support  the  further  defense  set 
up  in  the  answer,  as  to  the  amount  of  the  pro- 
portionate liability  of  the  defendant,  is  not  ten- 
able. The  offer  was  to  prove  merely  the  fact 
of  marine  insurance,  and  not  to  provb  its 
amount.  It  was  an  offer  in  bar  of  liability, 
and  not  an  offer  applicable  to  a  reduction  of 
the  verdict.  No  suggestion  of  the  latter  object 
was  made  in  the  ofrer,  and  the  evidence,  if  ad- 
mitted as  offered,  could  have  no  bearing  upon 
the  question  as  to  how  much  the  proportionate 
liability  of  the  defendant  would  be  reduced  by 
virtue  of  the  marine  policies.  The  only  specific 
offer  to  prove  the  terms  of  any  marine  policy, 
and  the  extent  of  the  insurance  under  it,  was 
made  in  the  form  of  an  offer  of  the  deposition 
of  one  Phillipe  and  the  testimony  of  one  jBowen, 
both  of  wnidi  were  exduaed  on  proper 
grounds,  and  complaint  is  made  only  of  the  ex- 
clusion of  the  deposition  of  Phillips. 

(6.)  It  is  assigned  for  error  that  the  court  erred 
in  striking  out  the  testimony  in  the  deposition 
of  Phillips,  the  clerk  of  Ralli  Bros.,  who  were 
claiming  pay  from  the  Memphis  &  Little  Rock 
Railroad  Company  for  158  bales  of  cotton,  to 
the  effect  that  that  cotton  was  covered  by  ma- 
rine policies  taken  out  by  Ralli  Bros.  The 
policies  of  insurance  mentioned  in  the  testimony 
m  the  dei)osition  were  not  attached  to  it.  The 
testimony  was  objected  to  by  the  plaintiff  as 
incompetent  because  it  was  an  attempt  to  prove 
by  parol  the  contents  of  written  instruments;  it 
was  stricken  out  by  the  court,  and  the  defend- 
ant excepted. 

T^  ruling  of  the  court  was  manifestly  cor- 
rect. There  was  no  proof  that  the  policies  re- 
ferred to  were  in  Liverpool,  for  all  that  the  wit- 
ness Bowen  said  was  that  he  was  informed  they 
were  there;  and  at  to  the  copy  which  Phillips 
refused  to  attach  to  his  deposition,  aU  the  evi- 
dence in  regard  to  its  Identity  is  that  Phillipe 
said  to  the  witness  Bowen  that  such  copy  was 
a  copy  of  the  marine  policy  which  had  been  is- 
suen  on  the  cotton.  This  was,  all  of  it,  only 
hearsay  evidence. 

(7.)  The  court  was  requested  by  the  defend- 
ant to  instruct  the  Jury  as  follows:  "As  this 
action  is  brought  solely  on  behalf  of  the  rail- 
road companies  on  account  of  liability  incurred 
through  carelessness  of  the  agents  and  servants 
of  the  companies,  no  cause  of  action  accrued 
against  the  defendant  until  the  actual  payment 
by  said  companies  of  damages  on  account  of 
the  alleged  fire,  and  the  recovery  cannot  be 
greater  than  the  value,  on  November  14, 1887. 
at  Little  Bock,  of  the  cotton  so  burned  ana 
paid  for— nor  greater  than  the  sum  paid  by 
the  railroad  companies— that  is,  if  they  have 
paid  more  than  the  value  of  the  cotton  tbej 
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cannot  recover  the  excess   from  the  defend- 
ant; if  they  have  paid  less  than  the  value,  thej 
can  recover  only  to  the  extent  of   the  pay 
ment."    The  court  refused  to  give  that  insiruc 
tion,  and  defendant  excepted.    This  is  al1ege<> 
as  error.    It  is  urged  that  the  Memphis  &  Lit 
tie  Rock  Railroad  Company  has  never  paid  ant 
damages,  and  that  the  Missouri  Pacific  Rail- 
way Company  had  not  paid  any  when  this  suit 
was  commenced;  and  it  is  contended  that  no 
cause  of  action  accrueiL  in  a  case  of  that  kind, 
until  payment  of  the  damages  by  the  railroad 
companies  is  made. 

But,  as  a  bailee,  under  a  policy  taken  out  to 
cover  property  his  own  or  held  by  him  in 
trust  or  on  commission,  may  enforce  the  con- 
tract of  insurance  to  the  full  value  of  the  prop- 
erty destroyed,  holding  the  proceeds  primarily 
for  his  own  benefit  and  the  balance  for  that  of 
his  bailor,  the  right  of  action  of  the  plaintiff 
accrued  on  the  occurring  of  the  loss.  The  case 
cited  by  the  defendant.  (Xncinnatt,  H.SD.B. 
Co.  V.  Bpratt,  2  DuvaU,  4,  does  not  apply  to  [4231 
tbe  present  case.  That  was  a  suit  brought  by 
a  consignee  of  goods  against  a  carrier,  where 
the  carrier  was  entitled,  under  a  bill  of  lading 
given  by  it  to  the  consignee,  to  insurance  ob- 
tained by  the  consignee;  and  it  was  held  that  the 
consignee  could  not  be  compelled  to  proceed 
upon  the  policy  of  insurance  before  enforcing 
his  claim  against  the  carrier,  even  where  it  ap- 
peared that  the  insurer  had  agreed  to  pay  ita 
loss  under  the  policy,  and  although  it  was  al- 
leged that  the  suit  was  prosecuted  for  the  ben- 
efit of  the  insurer.  But  here  the  plaintiff  is  the 
assured.  The  insurance  includra  the  protec- 
tion of  the  railroad  companies.  The  premium 
was  paid.  The  insured  property  was  destroyed 
by  fire.  The  condition  of  the  liability  of  the 
insurer  was  complete,  and  its  liability  had  fully 
accrued.  The  only  question  for  litigation  was 
whether  the  railroad  companies  were  protected 
by  the  insurance.  The  defendant  is  oUled  up- 
on to  perform  only  its  agreement  to  pay  the  in- 
surance money  in  case  of  the  destruction  of  the 
cotton  by  fire.  Its  liability  is  not  dependent 
upon  the  question  whether  the  liability  of  the 
raiiroaa  companies  ba«  bee**  discharged;  nor 
is  the  plaintiff's  right  of  action  contio;:ent  upon 
the  payment  by  the  railroad  companies  of  the 
value  of  the  cotton  burned,  but  it  is  contingent 
only  upon  the  destruction  of  the  cotton  by  fire 
under  circumstances  which  impose  a  liaoility 
upon  the  railroad  companies. 

W4  400  no  errorin  the  record,  and  t^  J^^ 
fnsnt  it  afflrrnddm 
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SCHOOL    DISTRICT   NO.    2,    IN    THB 
COUNTY  OF  LAKE. 

|9ee8.a  Reporter^  ed.  SSMfla.) 

EminmU  domains-condemnation  of  land  fift 
fehod-houm    right  qf  owner— awumni  ef 


if0^a»"~^snHsiis 


domofii;  fMiM,  Co  tolct 
what  may  bs  tolwii. 


[553] 


Property  cannot  be  taken 
without  first  maklnv  or  seoorlnc 
afes.  Rterllnffli  App.  (PaJ  t 


of 
Bi^ll:8etfeH 

1S1  r.  s. 


1889. 


Sbabl  t.  8oH<k>L  DxafTBiOT  No,  f^  DT  THB  OomrET  OF  Laxb.  658-Mft 


peMoUan-^ichool  building  on  land-~aUaU' 
anee  for  it— condition— pouestion  in  good 
fai1hr-4Tt9pau  dato  ^  itatut&—ownir'*  real 
interuL 

t.  Where  a  School  I>l8triot  imrohaaed  a  pieoe  of 
land  from  a  person  in  poflseasion,  having  a  squat- 
ter title,  with  knowledge  by  it  of  the  inuanoe  of 
a  United  States  patent  therefor,  Imt  under  the 
advioe  of  counsel  and  with  the  belief  that  the 
squatter  title  was  the  better  title,  and  erected  a 
soihool-house  thereon,  in  subsequent  proceedings 
to  condemn  the  land  as  against  the  holder  of  the 
United  States  patent,  who  is  the  true  owner,  the 
School  District  is  only  obliged  to  pay  such  owner 
the  yalue  of  the  land  without  the  school-house,  al- 
though It  was  notified  before  the  erection  of  the 
school-house  that  it  would  ereot  the  school-house 
at  its  periL 

^  Courts  of  aqnltgr,  in  accord  with  the  principles 
of  the  civil  law,  when  their  aid  is  sought  by  the 
real  owner,  compel  him  to  make  allowance  for 
permanent  improvements  made  bona  fide  by  a 
party  lawfully  in  possession  under  a  defective 
title.  But  if  the  entry  upon  the  land  is  a  naked 
trespass,  buildings  permanently  attached  to  the 
sofl  become  the  property  of  the  owner  of  the  lat- 
ter. The  trespasser  can  acquire  no  rights  by  his 
tortious  acts. 

%.   The  right  of  eminent  domain  cannot  be  exer- 


cised except  upon  condition  that  just  compensa- 
tion shall  be  made  to  the  owner,  and  it  is  the  duty 
of  the  State  to  see  that  the  compensation  is  Just, 
not  mecelj  to  the  Individual  whose  property  ie 
taken,  but  to  the  public  which  is  to  pay  for  it. 

lb  The  good  ftOth  of  the  School  District  fixed  the 
character  of  the  entry  and  it  cannot  be  held  to 
have  been  such  a  tresiMss  as  to  justify  the  claim 
that  the  school  building,  erected  in  similar  good 
-  faith,  so  became  part  of  the  land  as  to  entitle  the 
owner  to  recover  its  value. 

S.  That  the  School  District  was  not  entitled,  when 
it  acquired  the  property,  to  the  exercise  of  the 
power  of  eminent  domain,  because  the  Act  mak- 
ing such  proceedings  lawful  had  not  then  been 
passed,  is  immateriaL 

ft.  Tbe  Law  of  Colorado  that  **in  estimating  the 
value  of  all  property  actually  taken,  the  true  and 
actual  value  thereof  at  the  time  of  the  appraise- 
ment shall  be  awarded,**  means  the  value  of  the 
owners  real  interest. 

[No.  1104.1 

Submitted  Jam.  iO,  1890.  Decided  March  S,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  to  review 
a  Judgment  in  proceedings  for  the  condemna- 
tion of  land  for  school  buildingB,  Uiat  the  peti- 
tioner, upon  the  payment,  or  deposit  In  court, 
of  the  sum  of  money  found  to  db  the  value  of 


▼.  Brooklyn,  IQl  N.  T.  188, 9  Cent.  Bep.  UB;  Smith 
▼.  Inge,  80  Ala.  288;  Petition  of  Mayor  of  N.  Y.p)8 
N.  Y.  660, 1  Cent  Bep.  140;  Bethlehem  South  Gas  k 
W.  Co.  V.  Yoder  (Fa.)  8  Cent.  Bep.  800. 

The  federal  government  may  exercise  the  right 
of  eminent  domain  within  a  State,  without  its  con- 
-sent.  Cherokee  Nation  v.  Southern  Kansas  B.  Co. 
^  Fed.  Bep.  000;  Stockton  v.  Bait.  *  N,  Y.  B.  Co.  1 
Tnters.  Com.  Bep.  411, 88  Fed.  Bep.  0. 

In  t^e  absence  of  statutory  authority,  private 
property  cannot  be  invaded  under  the  power  of 
-eminent  domain.  Rs  Poughkeepsie  Bridge  Co.  11 
Oent.  Bep.  883, 106  N.  Y.  488;  Oodchaux  v.  Carpen- 
ter, 10  Nev.  415;  Be  Niagara  Falls  *  W.  B.  Co.  U 
<}ent  Bep.  878, 106  N.  Y.  874. 

The  taking  of  land  by  municipalities  for  public 
parks  is  a  taking  for  public  use.  Be  Niagara  Falls 
^  W.  B.  Co.  11  Cent.  Bep.  279, 108  N.  Y.  874 

The  power  to  take  land  by  eminent  domain  may 
'be  given  to  a  foreign  corporation,  \bbott  v.  N.  Y. 
A  N.  E.  B.  Co.  6  New  Bng.  Rep.  687,  145  Mass.  450. 

A  construction  company  cannot  seize  land  for 
railroad  purposes.  BloomQeld  R.  Co.  v.  Grace,  11 
West.  Rep.  868, 112  Ind.  188. 

Not  only  property  of  a  corporation,  but  its  fran- 
•ohises,  when  inseparable,  may  be  taken  for  public 
use  on  compensation  being  made  tiierefor.  Be 
Ftost  Street  (Micb.)  8  West.  Rep.  678;  Philadelphia, 
N.  a;  N.  Y.  R.  Co*s  App.  (Pa.)  18  Cent  Rep.  868; 
Union  Pac.  R.  Co.  v.  Leavenworth,  N.  ft  S.  R.  Co. 
80  Fed.  Rep.  728;  Anniston  &  C.  R.  Co.  v.  Jackson- 
ville, G.  ft  A.  R.  Co.  82  Ala.  207;  South  Waverly 
Borough*s  App.  (Pa.)  0  Cent  Rep.  702;  Stockton  v. 
Bait,  ft  N.  Y.  R.  Co.  1  Inters.  Coul  Rep.  m,  88  Fed. 
Rep.  0. 

The  interest  which  a  settler  has  obtained  by  a 
homestead  entry  in  public  lands  of  the  United 
states  may  be  appropriated  for  a  right  of  way  for 
a  railroad.  Burlington,  K.  ft  8.  W.  B.  Co.  v.  John* 
eon,  88  Kan.  148. 

The  Minnesota  Statute  of  1886  providing  for  the 
condemnation  of  lands  for  a  state  park  is  constitu- 
tional. Minnehaha  Falls  Comrs.  v.  Henry,  88  Minn. 
TKnm 

Irrigation  districts  are  quasi  public  corporations, 
the  purposes  of  their  organization  being  for  the 
general  public  benefit.  Turlock  Irrigation  Dist.  v. 
WiUiams,  76  CaL  86a 

188  U.  S. 


Upon  juit  compensation  being  made,  a  right  of 
way  may  be  taken  for  the  construction  of  a  canal 
by  a  lumber  company  for  the  purpose  of  carrying 
lumber  to  a  dty  and  of  supplying  the  dty  with 
water.  Dalles  Lumbering  Co.  v.  Urquhart,  16  Or. 
07. 

A  railroad  company  cannot  condemn  land  for  a 
landing  for  water  eraft  Ibomaa  v.  St.  Louis  ft  0. 
B.  Co.  87  Fed.  Bep.  880. 

Tbe  power  of  a  railroad  company  to  take  lands 
for  a  railroad  implies  the  power  to  take  them  for 
depot  buildings.  State  ▼•Bailroad  Comrs.  66  Conn. 
806. 

Portione  of  streets  and  highways  may  be  con- 
demned for  railroad  purposes,  with  the  approval 
of  the  railroad  commissioners.   Id. 

Under  the  Nebraska  statutes,  a  railroad*s  right 
of  condemnation  is  restricted  to  so  much  real  es- 
tate as  may  be  necessary  for  the  location,  construc- 
tion and  convenient  use  of  its  road.  Forney  v. 
Fremont,  B.  ft  M.  V.  B.  Co.  88  Neb.  466. 

The  right  of  a  railway  company  to  condemn 
buildings  situated  on  real  estate  necessary  for  its 
use  is  an  Incident  to  the  right  to  condemn  the'land. 
Id, 

A  temporary  lease  of  land  by  a  railroad  compa- 
ny, and  commencing  to  build  a  switch  thereon  for 
private  busincBB  enterprise,  will  not  bar  the  right 
of  another  company  to  acquire  such  land  for  pub- 
lic railroad  use.  Be  Bochester,  H.  ft  L.  B.  Co.  18 
Cent.  Bep.  284, 110  N.  Y.  118. 

The  consent  of  the  land  owner  to  the  appoint- 
ment of  commissioners  for  condemnation  of  land 
does  not  give  power  to  the  court  in  a  case  not  with- 
in the  statute.  State  v.  New  York  ft  N.  J.  TeL  Co. 
61 N.  J.  L.  88. 

A  railroad  company  acquires,  with  the  lands  con- 
demned for  the  purposes  of  the  construction  and 
operation  of  its  road,  all  the  rights  and  privileget 
which  appertain  to  it  at  the  time  of  condemnation. 
Willey  V.  Norfolk  S.  R.  Co.  06  N.  C.  868. 

Ibe  objection  that  one  of  the  commissionerB  ap- 
pointed to  assess  damages  fbr  lands  taken,  under 
the  Kansas  Statute,  was  not  a  freeholder,  cannot 
avail  to  defeat  the  proceeding  imless  made  either 
at  the  time  of  his  appointment  or  at  the  time  he 
proceeded  to  act  Huling  v.  KawTalley  B.  ft  Imp. 
Co.  180  U.  d.  660  (8Ek  1046). 
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the  land,  shall  hold  it  with  all  the  rights  per- 
taining thereto.    Affirmed, 

Statement  by  Jfr.  OM^  Justice  Fuller: 
School  District  No.  3,  in  the  County  of  Lake 
and  State  of  Colorado,  filed  its  petition  in  the 
County  Court  of  that  County  against  R.  S. 
Searl,  stating  that  long  prior  to  the  first  day  of 
July,  1881,  It  had  been,  and  then  was.  a  School 
District  duly  and  regularly  organized;  that  on 
July  1, 1881,  one  Irances  M.  Watson  was  in 
the  actual  possession  and  occupancy,  under  a 
¥^^'[  deed  of  conveyance  to  her,  of  certain  lots  in  a 
certain  block  of  an  addition  to  the  City  of 
Leadville;  that  on  the  same  day  one  Schle^nger 
was  in  the  actual  possession  and  occupancy 
under  deed  of  conyeyance  to  him  of  certain 
other  lots;  that  said  Watson  and  Schlessinger 
then  were,  and  they  and  their  grantors  had  for 
a  long  time  prior  thereto  been,  in  the  actual 
possession  ana  occupancy  of  said  lots  claiming 
the  ownership  thereof;  that  on  that  day  the 
board  of  directors  of  the  School  District,  hay- 
ing been  duly  authorized  and  directed  so  to  do, 
purchased  the  lots  from  Watson  and  Schles- 
singer and  they  were  conveyed  to  the  District, 
the  said  lots  being  contiguous  and   together 


constituting  but  one  tract  or  lot.  not  exceeding 
one  acrep  that  the  lots  were  situated  within  the 
boundanes  of  the  School  Diotriot,  and  were- 
purchased  for  the  purpose  of  a  school  lot  upon 
which  to  locate  and  construct  a  school-house 
for  the  benefit  of  the  School  District  and  the 
people  resident  therein;  that  the  School  District 
entered  into  possession  and  occupation  of  Uie 
land  on  July  1,  1881,  and  proceeded  to  and  did 
constnict  thereon  a  larse,  costly  and  yal>iabk> 
school-house,  and  ever  since  that  time  bad  been 
and  now  is  in  the  possession  and  occapancy  of 
said  land,  using  tnesame  for  the  purposes  of  a 
school;  that  since  the  purchase  and  entry  into 
possession  by  the  School  District,  the  defend- 
ant, Searl,  had  acquired  the  lenf  title  to  the 
lots  composing  the  school  lot,  Uie  full  title  to 
the  same  having  become  vested  in  him  on  the 
second  day  of  February,  1884;  "  that  he  la  now 
the  owner  of  said  property,  and  that  the  title 
thereto  acquired  by  your  petitioner  as  aforesaid 
has  wholly  failed;  that  your  petitioner  made 
the  purchases,  entered  into  the  poes^on,  and 
constructed  the  school-hooae  aforesaid  in  good 
faith,  believing  that  it  had  good  riffht  so  to  do; 
that  said  school-house  is  located  wuh  reference 
to  the  wants  and  necessities  of  the  peof^  of 


A  petition  to  assess  damages  for  lands  taken  by 
a  telephone  company  must  give  a  proper  descrip- 
tion of  the  poles  and  the  premises  to  be  oocupled 
by  them.  State  v.  New  York  &  N.  J.  TeL  Go.  SI  N. 
J.L.8a 

Compensation  for  private  property  taken  for 
public  uses  constitutes  an  esseDtial  element  In  **dae 
process  of  law/*  and  without  such  compensation 
the  i4>proprlat]on  of  private  property  to  public 
uses  will  violate  provisions  of  the  14th  Amendment 
of  the  Constitution  of  the  Onlted  States.  8cot«  v. 
Toledo,  1 L.  B.  A.  688, 8S  Fed.  Rep.  385c  Thompson  v. 
Pennsylvania  B.  Co.  (N.  J.)  18  Cent.  Bep.  2W;  Stzaa- 
burg  Borough  v.  Baohman  (FaJ  18  Cent.  Bep.  SOB. 

Depriving  the  owner  of  a  lot  abutting  on  a  pabUo 
street  of,  or  materially  interfering  with,  his  enjoy- 
ment of  the  easement  in  the  street  to  Its  full  width 
for  admission  of  hi^t  and  air  to  his  lot.  Is  ataking 
ef  his  property  for  pabho  use,  for  wbloh  full  com- 
pensation most  be  made.  Adams  y.  Ohloagu,  B.  * 
N.B.Co.8BMtam.a86,lL.B.A.48iL  % 

BalsUig  the  grade  of  a  street  to  suoh  a  lie«nt  tkat 
the  earth  of  the  fill  slides  over  upon  adjoining 
premises  so  far  as  to  cover  op  a  portion  of  the  own- 
erlB  dwelling  by  the  embankment,  closing  a  door 
and  lower  windows,  constitutes  a  taking  of  the 
property,  wtthln  the  meaning  of  the  constitutional 
provision  requiring  Just  compensation  when  pri- 
vate propel' ty  is  taken  for  public  use.  Yanderlip 
y.  Grand  Baplds  (lOch.)  8  L.  B.  A.  247. 

A  purchaser  cot  land  at  a  sherHTs  sale  prior  to  the 
location  of  a  Une  of  railroad  over  it.  although  be 
does  not  receive  the  sberilTs  deed  until  subsequent- 
ly, is  entiUed  to  recover  the  damages  aseened. 
Pennsylvania  Schuylkill  Valley  B.  Go.  v.  Cleary, 
116  Pa.  MS. 

A  railroad  company  chargeable  with  notice  of  a 
lease  by  the  tenants  possession  cannot  discharge 
its  liability  to  bim  for  injury  to  crops,  on  appropri- 
ating the  land  in  condemnation  proceedings,  by 
pa3rment  to  the  landlord.  Lafferty  v.  Schuylkill 
Blver  Esst  Side  B.  Co.  8  L.  B.  A.  DM,  m  Pa.  897. 

A  mortgagee  cannot  reoover  for  oonsequential 
Injuries  to  the  mortgaged  property  from  theoon- 
stiruction  of  a  railroad,  wbere  the  mortgagor  has, 
without  fraud,  made  an  amicable  setUement  for 
such  damages  wiUi  tiie  company.  Knoll  v.  N.  Y. 
aft8t.L.R.Co.lL.B.  A. 866, m Pa. 487. 
The  acquisition.  ***  *«  cailroad  or  canal  oompar** 
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of  an  easement  for  a  right  of  way  over  the  land  of 
a  riparian  owner,  alonff  or  on  the  shore  of  his  land* 
does  not  deprive  him  of  his  right  to  Improve  tht 
connection  of  bis  land  with  the  adjaoent  tMewata* 
N.  J.  Zinc  ft  Iron  Co.  v.  Morris  Canal  h  Bkg.  Co.  U 
Cent.  Bep.  312, 1 L.  B.  A.  138, 44  N.  J.  Bq.  886. 

Bemote  and  consequential  damages  to  the  prop- 
erty of  an  individual,  as  an  indirect  result  of  the 
construction  by  the  State  of  a  pubUo  work,  do  not 
constitute  the  taking  of  private  property  for  pub- 
lic use  without  compensation,  within  the  prohibi- 
tion of  the  Constitution.   Greeny.  State,  fSOsLA. 

Indirect  and  consequential  damages  caused  by  a 
levee  erected  and  maintained  by  aredamatkm  dis- 
trict do  not  constitute  a  taking  of  the  property  In- 
JuredL  Lamb  v.  Bedamation  Diet.  No.  106, 78  OaL 
186.  # 

A  railroad  company  oonstmoting  ii«  tr«ok  in  • 
diltj  street,  under  authority  of  a  muniolpal  ordi- 
nance, is  nevertheless  liable  to  an  abatting  proper- 
ty owner  for  the  actual  diminution  in  the  market 
value  of  his  land,  caused  by  the  coostroctlon  of  its 
track.  Denver  &  B.  Q.  B.  Co.  v.  Bonma,  U  Oolow 
60. 

A  railroad  company  is  not  liable  for  an  injury  to 
a  water-mill  by  the  clogging  of  its  wheel  and  a 
partial  fllUngcf  its  reservoir  and  a  stream  of  water 
by  sand  which  was  loosened  by  the  construction  of 
the  road  and  washed  away  by  heavy  rains.  Trinity 
&  8.  B.  Co.  v.  Meadows,  73  Tex.  88, 8  L.  B.  A.  565. 

An  elevated  nairoad  and  its  operation  impose 
upon  the  street  an  unauthorised  use,  and  are  illegal 
and  a  trespass  as  against  abutting  owners  not  duly 
compensated.  Drucker  v.  Manhattan  B.  Co.  8  Cent. 
Bep.  66, 106N.  Y.  1S7:  American  Primitive  Metho- 
dlstSoc  v.  Brooklyn  Blevated  B.  Co.  4S''Hun.  6811 

The  operation  of  a  railroad  on  land  taken  by  em- 
inent domain  and  abutting  on  a  public  city  street* 
although  diminishing  the  value  of  houses  on  the 
other  side  of  the  street,  is  dommim  aimim  ia^mia 
for  which  owners  of  houses  are  not  entitled  to 
compensation.  Pennsylvania  B.  Co.  v.  Lippinoott, 
8  Cent.  Bep.  81S.  116  Pa.  478$  Pennsylvania  H.  Co.  v. 
Hunter,  8  Cent.  Bep.  828,  US  Pa.  491. 

As  to  payment  for  private  pi'operty  takan  fbr 
public  use;  Fifth  AmeriUment  to  Constitotioo  ap- 
plies only  to  federal  government,  and  not  to  States, 
notK  to  Wtthors  v.  Buckley,  Bk.  16,  p.  816. 

US  U.S. 
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each  portion  of  said  District,  and  was  at  the 
time  of  said  purchases  aod  is  now  necessary  for 
the  school  purposes  of  said  District,  and  that 
said  land  and  school  lot  contain  no  more  than 
is  necessary  for  the  location  and  construction  of 
[555]  the  school-house  aforesaid  and  the  convenient 
use  of  the  school;  that  the  compensation  to  he 
paid  for  and  in  respect  of  the  property  afore- 
said for  the  purposes  aforesaid  cannot  be  agreed 
upon  by  your  petitioner  and  the  said  defend- 
ant, the  parties  interested;  and  that  the  said  de- 
fendant u  a  nonresident  of  the  State  of  Col- 
orado." Petitioner  then  averred  that  the  value 
of  the  property  did  not  exceed  the  sum  of  two 
tnouaand  dollars;  and  prayed  that  the  com- 
peosation  to  be  paid  by  it  to  defendant  for  and 
on  acoount  of  said  property  be  assessed  In  ac- 
cordance with  the  statute. 

The  defendant  appeared  and  on  his  applica- 
tion the  cause  was  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado.  Upon  the  trial  before  the  circuit 
Judge  and  a  Jury,  it  was  "amed  and  admitted, 
amonff  oUier  things,  that  ue  premises  appro- 
priated were  necessary  for  the  petitioner  and 
were  taken  for  public  use.**  And  the  follow- 
ing sUpulatioD  in  writing  waa  offend  and  read 
inevioence: 

*' For  the  purposes  of  the  proaent  bearing  and 
trial  only  of  the  aboTe-entuled  aotion  or  pro- 
ceeding, either  in  this  court,  where  It  is  now 
pending,  or  in  the  Supreme  Court  of  the  United 
States,  where  it  may  be  taken  on  appeal  or 
writ  of  error,  the  following  facts  are  agreed 
upon  by  and  between  the  xespectlTe  parties 
hereto,  to  wit: 

"  First  That  a  leceiver'a  receipt  waa  issued 
for  the  Sixer  placer.  United  States  survey  Na 
888,  on  the  16th  day  of  April,  A.  D.  1881,  out 
of  the  district  land  office  of  the  United  Sutes 
at  the  City  of  LeadvQle,  in  the  Stote  of  Ook>- 
lado,  to  one  Isaac  Cooper,  claimant. 

"Second.  That  on  the  18th  day  of  May,  A. 
D.  1881,  a  United  States  pateat  was  issued  to 
the  said  Isaac  Cooper  for  tne  said  Sizer  placer. 

"  Third.  That  the  land  sought  to  be  con- 
demned in  the  present  proceeding  is  a  part  of 
the  said  Sixer  placer. 

''Fourth.  That  since  the  20th  day  of  Novem- 
ber, A.  D.  1882,  and  before  the  histitution  of 
this  proceeding,  the  said  Isaac  Cooper  convey- 
ed to  the  said  R.  8.  Seaii  the  said  Sizer  placer, 
and  the  said  Searl  by  virtue  thereof  is  now  the 
owner  and  holder  of  the  said  patent  title 
thereto. 

"  Fifth.  That  prior  to  the  application  for  a 
patent  to  the  saia  Sixer  placer,  and  up  to  the 
1556]  time  when  the  said  school  board  purchased  the 
same  and  took  possession  thereof,  the  land 
herein  souirht  to  be  condemned  was  occupied, 
possessed  aod  improved,  and  the  ownership 
thereof  claimed,  by  persons  holding  under  what 
was  called  and  known  as  a  '  squatter  tlUe.' 

*'  Sixth.  That  on  or  about  the  first  day  of 
July,  A.  D.  1881,  the  said  school  board  pur- 
chased and  took  conveyances  of  the  land  now 
sought  to  be  condemned,  with  the  buildings 
and  improvements  thereon,  made  and  erected 
by  the  said  squatter  occupants,  from  said  occu- 
pants, and  paid  therefor  the  sum  of  thirty-flve 
hundred  ($8,500)  dollars. 

"  Seventh.  That  on  or  before  the  thirtieth 
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day  of  July,  A.  D.  1881,  the  said  school  board 
went  into  actual  possession  of  the  lots  described 
in  the  petition  herein,  and  immediately  com- 
menced ,to  bulld^nd  on  the  thirtieth  day  of 
January,  A.  D.  a882,  prior  to  the  institution  of 
these  proceedings,  completed  improvenumta 
suitable  and  appropriate  for  educational  pur- 
poses, at  a  cost  to  the  said  School  District  of  for- 
ty thousand  (|40,000)  dolbrs;  which  property  il 
has  since  possessed  and  occupied  and  still  oc- 
cupies for  school  purposes. 

"  Eighth.  That  at  the  time  of  the  commence- 
ment of  this  action  and  the  institution  of  these 
proceedings  in  condemnation,  the  land  describ- 
ed in  the  petition  herein,  together  with  the  im- 
provements thereon  so  made  by  the  school 
Doard  as  aforesaid,  was  of  the  Value  of  forty 
thousand  ($40,000)  dallara. 

*«  Ninth.  That  at  the  said  times  of  takingpoa- 
session  and  at  the  time  of  the  commencement 
of  this  action  and  the  institution  of  these  pro- 
ceedings in  condemnation,  the  land  described 
in  the  petition  herein,  without  the  improve- 
ments tnereon  made  by  the  school  boara,  waa 
of  the  Talue  of  three  thousand  ($8,000)  dd- 
laxs,  and  that  the  area  of  same  ia  less  than  one 
acre* 

"T#aith.  That  petitioner  had  knowledge  of 
the  issuance  of  a  United  States  patent,  cover- 
ing the  property  sought  to  beoonoenmed,  pri<n- 
to  the  purchase  of  the  title  which  it  suhse- 
ouently  purchased,  and  whioh  was  known  as 
the  squatter  title. 

"  That  prior  to  such  purdiaae  petitioiier  em- 
ployed and  paid  reputable  coonael  to  investi- 
gate aaid  title;  that  the  counsel  so  employed 
reported  in  favor  of  the  Talidity  of  the  ao^saUed 
agnatter  title  and  against  the  validity  of  the 
United  Statec  patent;  that,  believing  said  so- 
called  squatter  title  to  be  better  than  the  title 
conveyed  bv  United  States  patent,  petitioner 
purchased  the  same;  that  after  said  purchase 
petitioner  subscribed  to  the  funds  of  an  asso- 
ciation organixed  for  the  pnrpoae  of  endeaTor- 
ing  to  defeat  aaid  patent  title. 

^'Eleventh.  That  prior  to  the  commence- 
ment of  and  during  the  erection  of  the  school 
building  now  stanmng  on  the  land  sought  to 
be  condemned,  the  bMrd  of  school  directors  of 
petitioner  was  notified  on  behalf  of  respondent, 
who  at  that  time  owned  an  equitable  interest  in 
the  said  property,  and  on  behalf  of  respondent's 
grantors,  that  any  building  said  School  District 
ndght  erect  on  said  lota  would  be  oected  at  tha 
peril  of  the  said  School  District,  and  would  be 
claimed,  when  completed,  by  ndd  respondent 
and  hia  grantor,  but  the  said  School  District, 
having  purchased  the  aaid  lots  of  the  squatters 
in  possesion  as  aforesaid  and  believing  that  it 
had  the  better  title  thereto,  proceeded,  not- 
withstanding such  notice,  and  made  and  erected 
said  improvements  as  aforesaid. 

"And  in  riew  of  the  Statute  (Dawson's  Col- 
orado Code,  p.  80,  aec.  258),  and  for  the  pur- 
pose of  putting  as  speedy  an  end  to  contention 
aa  posaiDle.  it  is  further  stipulated  that  the 
foregoing  values  may  be  taken  as  the  actual 
values  at  the  time  of  the  trial  of  this  suit,  and 
that  the  property  sought  to  be  condemned  ia 
for  public  use,  and  within  the  meaning  of  tho 
law  is  necessary  for  the  School  District 

"  Twelfth.  That  R.  S.  Seari  is  now,  and 
was  at  the  time  of  the  commencement  of  theae 

74t 


\ 


[5571 


lM-660 


Bunjotm  Ooubt  of  thb  VmrrmD  Statba. 


Got. 


proceedings,  a  dtlren  and  resideni  of  the  State 
of  Eaosas." 

The  bill  of  exceptions  also  states  that  "  the 
said  defendant,  R  S.  Searl,  introduced  farther 
evidence  tending:  to  show  that  be  became  the 
legal  owner  of  the  premises  on  the  2d  day  of 
February,  1SB4,  and  commenced  his  action  of 
ejectment  on  the  24th  of  March,  1884,  which 
was  at  issue  and  set  for  trial  in  this  court  on 
the  lith  day  of  June,  1884;  that  pedtioner  filed 
bill  for  injunction  and  obtained  writ  of  injunc- 
tion restraining  trial  of  ejectment  suit  on  the 
7th  of  June,  1884,  and  commenced  these  pro- 
ceedings on  the  9th  of  June,  1884." 
15581  '^^^  defendant  requested  the  court  to  gire  to 
the  jury  a  number  of  instructions,  which  are 
omitted  in  view  of  the  grounds  of  decision  here. 

The  court  refused  these  instructions  and 
charged  the  jury  generally,  and  instructed 
them  that  Uie  form  of  their  verdict  should  be 
as  follows:  **  We.  the  Jury,  find,  first,  that  the 
accurate  description  of  the  property  sought  to 
be  condemned  in  .this  action  is  lots  812,  814, 
816,  818,  and  the  north  18.6  feet  and  the  east 
85  feet  of  lot  810,  North  Poplar  Street,  and  loU 
211  and  218  Bast  9th  Street,  in  Ck>oper's  sub- 
division of  the  surface  of  the  Sizer  placer,  U.  8. 
survey  No.  888,  situate  in  the  County  of  Lake 
and  State  of  Colorado,  together  with  the  im- 
provements thereon.  Second.  That  the  value 
of  said  property  at  this  date  is  $8,000." 

To  the  giving  of  this  instruction  and  to  the 
refusal  to  give  those  prayed  by  the  defendant, 
the  defendant  by  his  counsel  then  and  Uiere 
excepted.  The  jury  thereupon  returned  a  ver- 
dict in  the  sum  of  three  thousand  dollars,  and 
judgment  was  rendered  thereon  that  tha  peti- 
tioner, upon  "the  payment  of  the  amount  of 
the  said  verdict  to  the  said  respondent  or  the 
deposit  of  the  said  amount  in  this  court  within 
thbrty  days  hereafter,  shall  be,  and  it  hereby  is, 
invested  wiUi  the  fee  in  and  to  said  premises. 
And  it  appearing  that  the  said  petitioner  is  in 
possession,  it  fi  further  considered  by  the 
court  that  upon  the  payment  or  deposit  of  the 
said  sum  of  money  within  the  time  aforesaid 
fsaid  petitioner  shiul]  retain  possession  of  and 
Bold  the  premises  aforesaid,  with  all  the  rights 
and  interests  thereto  belonging  and  appertain- 

To  review  this  Judgment  a  writ  of  error  was 
ffued  out  from  this  court 


Meitn.  8am.  P.  Rose  and  Frank  W. 

Owerst  for  plaintiff  in  error: 

Such  a  puichase  as  that  made  1^  defendant 
in  error  does  not  constitute  color  of  title  and 
will  not  prevent  the  owner  of  the  land  taking 
buildings  without  payment  at  the  termination 
of  a  suit  in  ejectment. 

SUd  V.  8t.  Louis  8,  A  R,  Co,  106  U.  S.  447 
(27:  296):  Brant  v.  Virginia  Goal  d  Iron  Co.  98 
U.S.  827  (28:  927);  lEmsAato  v.  BiiteU,  86  U.  S. 
18  Wall  271  (21:  840). 

A  school  district  can  claim  no  privileges  or 
immunities  from  the  results  of  sucn  acts  which 
would  not  be  accorded  to  an  individual  seeking 
to  exercise  the  right  of  eminent  domain  for  the 
purpose  of_gain. 

Potter's  Dwarris,  Statutes.  892-896;  U.  &  v. 
Lee,  106  U.  S.  219,  220  (27: 181). 

The  common  law  always  gave  the  buildings 
arected  by  a  trespaaer,  with  fall  knowledge  of 
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the  condition  of  the  title  to  the  land  oa  which 
he  built,  to  the  legal  owner  itt  that  land.  The 
weight  of  authority  in  condemnation  auiti  M- 
lows  the  common  law. 

U.  8.  V.  Monterey  County,  47  Cal.  616:  Qrm 
ham  V.  OonnersvUle  N.  a  R.  Oo.W  Ind.  46& 
Be  Long  Jtland  R  Co,  ^  Thomp.  A  C.  896;  N. 
T.  W.  8.d  B.R.  Co,  V.  Qennet,  87  Hun,  817^ 
Meriam  v.  Brown,  128  Mass.  891;  DietriA^. 
Murdoek,  42  Mo.  279;  BM$  v.  Chiea^  Sd 
fF.  JSL  Cb.  89  Iowa,  840;  Farrar  t.  StadnoU, 
6  Me.  164;  MeBlroy  t.  EanM9  OUy^  81  Fed. 
Bep.  260. 

The  certainty  of  compensation  is  the  primaiy 
requisite  to  the  appropriation  of  lands  for  pub- 
lic use  under  the  right  of  eminent  domain. 

Potter's  Dwarris,  Statutes,  890;  Codey, 
Const.  Lim.  699. 

Compensation  must  be  provided  for  prior  to 
or  pending  the  proceedings. 

2  Kent,  Com.  889;  Bloodgood  T.  Mi^wk  S 
KB.  Co.  IS  Wend.  17;  Bonaparte  t.  Camden 
dfA.RGo.l  Baldw.  C.  0.  206;  Garrieon  v. iV>it 
York,  88  U.  S.  21  Wall.  204  (22:  614);  Potter's 
Dwarris,  Statutes,  887-892. 

Mr.  G*  S.  Thom»a»  for  defendant  in  error: 

This  proceeding,  though  not  a  suit  in  equity 
proper,  IS  in  this  sense  equitable:  that  the  dam- 
ages to  be  recovered  are  such  as  ought  justly 
to  be  paid  and  received. 

Morgan's  App,  89  Mich.  676,  679;  Oregon 
R.  db  Nav.  Co.  t.  Moeier,  14  Or.  619, 68  Am. 
Rm).  821,826. 

It  seems  difficult  to  imagine  a  case  of  the 
purchase  of  real  property  by  a  corporation 
where  more  perfect  good  faith  in  fact  conk! 
exist  or  be  manif  esteoL 

FiOow  V.  Bcberti,  64  U.  S.  18  How.  472  (14: 
228);  DiOingham  t.  Brown,  88  iJa.  811;  LitUe 
T.  Magouier,  2  Me.  176;  Brackett,  Petitioner,  68 
Me.  286;  Heariek  v.  Boe,  4  Ind.  164;  Sutton  v. 
Meljovd,  26  Cku  688;  BaUy  v.  DooUttU,  24  HL 
(^78, 579;  WrigfU  v.  MaUieon,  69  U.  S.  18  How. 
52,  59  (15:  m,  284):  Woodward  T.  Blanchard, 
16  HL  424,  482;  MeCagg  v.  JSammXt,  42  U1.  156. 
'  The  want  of  good  mth  must  be  established 
by  proof. 

McConnel  t.  Street,  17  HL  264;  McCagg  v. 
Eeaeoek,  84  Dl.  478,  479;  Brooke  r.  Bruyn,  85 
Dl.  m.  895;  Morrieon  v.  Norman,  48  Dl.  479. 

Bad  faith  is  not  establi^ed  by  showing  actual 
notice  of  existing  daims  or  liens  of  other  persona 
to  tbe  property. 

Swing  v.  Burnet,  S^TJ.  ail  P^t.  41  (9:  624); 
Bogardue  v.  Trinity  Church,  4  Paige,  200; 
(^pp  T.  Bromagham,  9  Cow.  658;  Chickering 
V.  Failee,  26  Ul.  519-621;  Cook  t.  Norton,  48 
111.898,894. 

The  inquiry  is  whether  there  was  an  apparent 
or  colorable  title,  under  which  an  entry  or  a 
claim  has  been  made  in  i^ood  faith. 

Wright  V.  MaUieon,  59  U.  S.  18  How.  66  a6: 
288);  WoodvDard  v.  Bianehard,  16  IlL  480,  481; 
Dickeneon  v.  Breeden,  80  UL  826;  Lebanon  Min. 
Co.  V.  Bogere,  8  Colo.  86,  87;  Cook  v.  Norton, 
43  ni.  898,  894;  Hinkley  v.  Qrtene,fSSt  DL  227. 

Wherever  a  state,  condition  or  emotion  of 
the  mind  has  become  material  in  giving  legal 
character  to  an  act  performed,  the  advice  of 
counsel  learned  la  the  law,  under  the  inllaeoce 
of  which  the  act  was  done,  has  ever  been  deemed 
and  hdd  controlling. 

Cutter  V.  8tate,  86N.  J.  L.  126^126;  BeeyU^. 
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WltakM.  6  Cow.  ^SiiOmmanmaM  r.  8M,  1 
Mam.  228;  Qnn.  t.  Brat(f<frd,  9  Met  808;  Bov 
w.  Qaingi,  112  Dl.  656;  Brewr  t.  Jacob;  2S 
FM.  Rep.  217;  Sharpe  t.  JohntUm,  76  Mo.  660; 
Ani'M  ▼.  ilttf^n,  A  Mkh.  286;  Sparling  t. 
OE»nioa|L  76  Mo.  510;  ^<»rftM  t.  ffagman,  76 
Ya.  168;  Logan  y.  Maiftag,  57  Iowa,  107; 
Kinfflimry  ▼.  ^rdSm,  18  Jooes  A  S.  224;  I>0- 
toux  y.  £^h^,  88  La.  Add.  892:  Coolty.  Torts 
<l8t  ed.)  188.  aod  caies  cited;  2  Greeoi.  Et. 
^469,  and  cases  cited;  MoUt  y.  BaU$,  80  Ala. 
}^;  JohMon  V  MiUor,  69  Iowa,  562;  i^^ofv  y. 
NorOum  Pac  R  Ch,  87  MIdd.  147;  Jona  y. 
JofUi,  71  Cal  89;  Ouihhort  y.  Qaliowaiy,  85 
Fed.  Rep.  466;  l^tftAdf  y.  Iddingi,  72  Iowa,  558. 

Improyements  madeupoD  tbe  land  of  another, 
bj  one  in  good  faith,  believioff  himself  to  be 
the  owner  Uiereof  ,  in  equity  belong  to  the  party 
who  made  them. 

2  Story,  £q.  Jur.  g  1287,  note  i,  and  cases 
cited;  Brighi  y.  Bo^  1  Story,  C.  C.  478.  2 
btory,  0.  C.  606;  Putnam  y.  Ritchie,  6  Paige, 
890;  WiUiami  y.  Qibba,  61  U.  S.  20  How.  635 
<15: 1018);  F^  y.  Oowdry,  45  Ark.  410,  55  Am. 
Hep.  560;  Barker  y.  Owen,  98  N.  C.  198;  How- 
ard y.  Maeaengale^  18  Lea  (Tenn.)  577;  8  Pom. 
£q.  Jor.  §1241,  and  cases  dted;  Smith  y. 
Drake^JS  N.  J.  JEq.  802:  Miner  y.  Beekman, 
50  N.  Y.  887;  McLavgmn  y.  Bamum,  81  Md. 
425;  Sale  y.  OrutchfldtL  8  Bush  (Ey.)  686; 
Preiton  y.  Brovn,  85  Ohio  St  18;  Johneon  y. 
i^^,  24  S.C.  255,  58  Am.  Her  258, 256;  Ooo- 
ley.  Const  Lim.  (2d  ed.)  886. 

When  the  owner  of  the  land  retorts  to  a  court 
of  equity  to  secure  the  land,  he  is  required  to 
make  compensation  for  the  improyements,  as 
a  condition  to  the  obtaining  by  nim  of  any  re> 
lief. 

CaU  y  CTiaee.  21  Wis.  518;  Pierce  y.  SehuU, 
20  WU.  424;  Bond  y.  Xenoeha,  17  Wis.  287; 
Plato  y.  Boe,  14  Wis.  458;  Warden  y.  Fond  du 
Lae  CoufUv.  14  Wis.  620;  i^tCA  y.  Humphrey, 
20  Mich.  409:  HdmOl  y.  thompeon,  8  Colo.  521; 
HarU  y.  Brown,  77  UL  284;  1  Pom.  £q.  Jur. 
f(^886,  888,  and  eases  cited. 

The  Just  compensation  to  be  paid  to  the 
owner  of  the  paramount  title  wQl  be  limited  to 
what  the  yalue  of  the  property  ti^en  would 
haye  beoi  had  no  improyements  been  made. 

Lyon  y.  Qreen  Bay  dbM.  ROo.42  Wis.  588; 
Kennedy  y.  Milwaukee  d  St.  P.  R.  Ch.22  Wis. 
n82.  58&-588;  Cohen  y.  St,  Louie,  Ft  S.  d  W. 
£.  Cb.  84  Kan.  158.  55  Am.  Rep.  242;  Oalifor- 
ma  P.  B,  Oo,  y.  Armtirong,  46  Cat  85;  Mor- 
gan'e  App,  89  Mich.  675;  Juetiee  y.  Neequehon- 
ing  VaUey  /{.  O?.  87  Pa.  28,  82;  Jonee  y.  New 
Orleane  i  S  R  Oo.  TO  Ahu  227;  Texae  d  St. 
L.  B.  Oo.  y.  Matthewe,  60  Tex.  215:  Toledo,  A. 
A.  d  G.T.  R  Oo.  y.  Dunlap,  47  Mich.  456; 
Maia.  Emfaient  Domain,  g  148,  and  cases  cited; 
yorik  Hudeon  Oounty  R  Co.  y.  Booraem.  28 
N.  J.  Eq.  450:  Oregon  R  d  Nac.  Oo.  y.  Moeier, 
14  Or.  519.  58  Am.  Rep.  821;  DaniOe  y.  Chi- 
cago,R  LdP.ROo. 41  Iowa, 52;  Orecey.  Firet 
Di9.  St.  Paul  d  P.  12.  Cb.  26  Minn.  66;  Chicago 
dA.R  Co.y.  Goodwin,  111  lU.  278.  283,  288, 
and  cases  cited;  BUie  y.  Bock  Idand  d  M.  C. 
B  Oo.  14  West  Rep.  872, 125  DL  82;  Preetan 
y.  Sahine  d  RT.ROo.  70  Tex.  875;  Louie- 
tiOe,  N.  O.dT.R  Oo.  y.  Diekeon,  68  MIm. 
880;  NoHhe/m  0.  R  Co.  y.  Canton  County,  80 
Md.  854:  Oii^^bm^^.  R  Oo.  y.  Southern  Pac 
R  Cb.  67  Cat  69;  Hendry  y.  7Wni7y  d  &R 
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Oo.  CT^au)  24  Am.  A  Eng.  R.  R.  Cas.  287; 
Wagner  r.  deceland  d  T.  ROo.2^  Ohio  St 
576;  Hyde  y.  Mancheeter,  5  De  O.  A  S.  M.  249; 
Martin  y.  Lond^,  C.  dD.  R  Co.Jj.K  llki. 
145. 

It  is  immaterial  when  the  right  of  eminent 
domain  Is  delegated. 

North  Hudeon  County  R  Oo.  y.  Booraem,  28 
N.J.  Eq.  450;  Springfield  d  L  S.  B.ROo.  y. 
Fatf.  67111.  99;  Oarrieon  y.  New  York,  88  U.  a 
21  Wall.  208.  205  (22:  614);  Baltimore  d  S.  R 
Co.  y.  Neebit,  51  U.  S.  10  How.  895  (18:  469); 
Hampton  r.  Com.  19  Pa.  829;  Com.  y.  Beatty, 
1  Watts.  882;  Toefe  Report,  17  Pa.  524;  Fen- 
elon'e  Petition,  7  Pa.  173;  Mills,  Eminent  Do- 
main. §  93.  and  cases  dted. 

Tbe  right  of  eminent  donudn  always  existed 
at  common  law. 

Kohl  y.  U.  S.  91  U.  8.  876  (23: 452);  Bast  St. 
Louie  y.  ^S^.  John,  47  Dl.  465;  Mills.  Eminent 
Domain,  gg  48.  84.  85.  and  cases  cited:  Coolcy. 
Const  Liin.  (2d  ed.)  524,  526.  586.  547.  and 
cases  cited. 

Tbe  prior  occupation  without  authority  of 
law  would  not  preclude  the  School  District 
from  taking  subsequent  measures  when  au« 
thorized  by  Taw  to  condemn  the  land  for  its  use. 

Secombev.  MUwauke^dSt.  P.B.  Ob. 90 U.S. 
28  Wall.  108. 118  (28:  67,  70),  and  caaes  cited. 

The  School  District  Is  a  part  of  that  soyer- 
eignty  to  which  the  power  of  eminent  domain 
Is  reseryed,  and  in  which  it  rests  and  abides. 

Marathon  Twp.  School  Diet.  y.  Qage.  89  Mich. 
484:  Widnery.  State,  49  Ark.  172. 

The  practice  of  condenmation  fbr  a  school- 
house  exists  in  many  of  the  States. 

Mills.  Eminent  Domain,  g  17.  and  caaes  dted; 
Towfiehip  Board  ef  Bducatton  y.  Haekmann,  48 
Mo.  248;  WiUiame  y.  Ntwfane  School  Diet.  88 
Vt  271 :  Peekham  y.  North  Pf^iMenoe  School 
Diet.  7  R.  L  545;  Long  y.  JPSiUer,  68  Ta.  170. 

Mr.  Chief  Juetiee  FnlUr  deliyered  the  opin- 
ion of  the  court: 

Upon  the  conceded  facta,  unless  the  plaintiff 
in  error  was  entitled  to  be  compensated  for  the 
school-house  in  question,  the  instruction  limit- 
ing the  recoyery  to  three  thousand  dollars  was 
ccmct  and  the  judgment  must  be  affirmed. 

The  Constitution  of  the  State  of  Cok>rado 
provides  **that  no  person  shall  be  deprired  of 
life,  liberty  or  proper^,  without  due  process 
of  law;"  and  "tnat  prnrate  property  shall  not 
be  taken  or  damaged,  for  public  or  private  use, 
without  just  compensation."  (Art  IL  gg  15, 
25;  Gen.  Stat  Col.  1888.  pp.  84,  85.) 

Did  the  just  compensatioo  thus  secured  to 
the  owner  of  property,  taken  in  tbe  exercise 
of  thepower  of  eminent  domain,  include  In  this 
instance  payment  to  the  plaintiff  in  error  for 
the  improvements  made  oy  the  School  Dis- 
trict in  order  to  carry  out  thB  specific  use  snd 
purpose  for  which  the  land  was  required? 
Could  plaintiff  in  error  properiy  insist  that  the 
loss  of  the  school-house  wss  an  injury  which 
he  sustained  by  reason  of  the  taking? 

The  argument  is  that  the  moment  tbe  school 
house  was  completed  it  belonged  to  tbe  owner 
of  the  land  by  operation  of  law,  and  therefor 
that  be  was  entitled  to  be  recompensed  for  it 
upon  condemnation.  Tbe  maxim  guicouid 
plantatur  eolo.  eaio  cedit,  is  not  of  univertsl  ap- 
plication.   Structures  for  the  purposes  of  trane 
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or  mftDufacture.  and  not  iDtended  to  become 
irrevocably  part  of  the  realtj,  are  not  wltbln 
the  rale  (  Vanlfe$i  t.  Paeard,  27  U.  8.2  Pet.  187 
[7:184]);  nor  is  it  applicable  where  they  are 
erected  under  agreement  or  by  consent,  the  pre- 
sumption not  armng  that  the  builder  intended  to 
transfer  his  own  improyements  to  the  owner. 
And  courts  of  equity,  in  accord  wiUi  the  princi- 
ples of  the  civil  law,  when  their  aid  is  sought  by 
the  real  owner,  compel  him  to  make  allowance 
for  permanent  improvements  made  bona  fide  by 
%  vixtj  lawfuUy  in  possession  under  a  defective 
title.    Story,  Eq.  Jur.  g  1287. 

The  civil  law  recognized  the  principle  of  re- 
imbursing to  the  bona  fide  possessor  the  expense 
of  his  improvements  if  he  was  removed  ^m  his 
possession  by  the  legal  owner,  by  allowing  him 
the  increase  in  the  value  of  the  land  created 
thereby.  And  the  Betterment  Laws  of  the  sev- 
eral States  proceed  upon  that  equitable  view. 
The  right  of  recoverv,  where  the  occupant  in 
good  faith  believes  himself  to  be  the  owner,  is 
declared  to  stand  upon  a  principle  of  natural 
Justice  and  equitv,  and  such  laws  are  held 
not  to  be  unconstitutional  as  impairing  vested 
rights,  since  they  adjust  the  equities  of  the  par- 
ties as  nearly  as  possible  according  to  natural 
Justice;  and  In  its  application  as  a  shield  of 

grotecdon,  the  term  * 'vested  rights"  is  not  used 
I  any  narrow  sense,  but  as  Implying  a  vested 
interest  of  which  the  individual  cannot  be  de- 
prived arbitrarily  without  injustice.  The  gen- 
eral welfare  and  public  policy  must  be  regarded, 
and  the  equal  and  impartial  protection  of  the  in- 
terestoof  aU.  Cooley,  Const.  lim.  •SSO,  *886. 
But  if  the  entry  upon  land  is  a  naked  tres- 
pass,  buildings  permanently  attached  to  the 
tooxj  gQii  become  the  property  of  the  owner  of  the 
latter.  The  trespasser  can  acquire  n^  rights  by 
his  tortious  acts. 

The  cireuit  court  was  not  dealing  with  an 
action  of  ejectment  or  trespass,  but  simply  with 
a  proceeding  in  the  exercise  of  the  right  of  emi- 
nent domain.  That  riffht  is  the  offspring  of 
political  necessity,  ana  is  inseparable  from 
sovereignty  unless  denied  to  it  by  its  funda- 
mental law.  It  cannot  be  exercised  except 
upon  oondition  that  just  compensation  shall  be 
made  to  the  owner,  and  it  Is  the  duty  of  the 
State,  in  the  conduct  of  the  inquest  by  which 
the  compensation  is  ascertained,  to  see  that 
H  is  just,  not  n^«rely  to  the  individual  whose 
property  is  takeyi,  but  to  the  public  which  is 
to  pay  for  it  Oitrrimm  v.  Ifew  York,  88  U. 
6.  21  Wan.  196,  204  [22:612,  6141;  KM  v. 
United  8taU$,  91  U.  S.  867, 871  [iaB:449,  460]. 
The  occupancy  here  was  in  no  respect  for  a 
private  purpose  or  pecuniary  gain,  but  strictly 
and  wholly  for  the  public  use.  There  could 
be  no  presumption  that  this  public  agent  in- 
tended to  confer  public  property  upon  a  private 
individual,  nor  were  the  cireumstances  such 
as  to  impart  the  character  of  willful  trespass 
to  the  entry  by  the  District,  or  impose  liability 
to  the  forfeiture  of  improvements  made  in 
discharge  of  its  public  duty. 

It  it  among  the  agreed  facts  in  the  case  that 
the  premises  appropriated  were  necessary  for 
the  schools  and  were  taken  for  that  public  use; 
that  thouch  the  District  had  knowledge  of  the 
Issuing  of  a  patent  covering  the  property,  yet 
it  pordiased  the  adverse  titfo  of  the  party  then 
in  possession,  believing  it  to  be  better  than  the 
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patent  title,  and  upon  the  advice  of  reputable 
counsel,  who  had,  on  investigation,  reported 
against  the  validity  of  the  patent  and  in  favor 
or  the  validity  of  the  title  purchased,  and  paid 
thirtv-five  hundred  dollars,  which  was  five 
hundred  dollars  more  than  the  actual  value, 
without  the  building,  was  admitted  to  be  wheo 
the  trial  took  place;  and  that,  notwithstanding 
notice  that  it  was  proceeding  at  its  peril,  it 
erected  the  building  in  reliance  upon  such 
belief  that  it  had  Vb%  better  title.  The  only 
le^timate  inference  from  these  facts  is  that  tlie 
District  acted  throuehont  in  good  faith,  ■• 
the  opposite  of  fraud  and  bad  faith,  and,  al- 
though it  may  have  been  wholly  mistaken,  the  rKtt«i 
intention  guided  the  entry  and  fixed  its  char-  l^^^^I 
acter.  and  it  cannot  be  held  to  have  been  such 
a  trespass  as  to  justify  the  claim  that  the  school 
buQding,  erected  in  similar  good  faith,  so  be- 
came part  and  parcel  of  the  land  as  to  entitle 
the  owner  to  recover  its  value.  Plaintiff  in  error 
knew  when  he  obtained  the  title  that  the  land 
was  in  necessary  use  by  the  public  for  a  purelj 
public  purpose,  and  that  no  intention  of  part- 
ing with  the  structures  could  be  imputed;  and 
no  notice  of  what  his  mntor  or  himself  in- 
tended to  insist  on  could  destroy  the  good  faith 
in  fact,  which  the  conceded  belief  S.  the  Dis- 
trict imparted  to  its  conduct 

In  Wright  v.  Mattis(m,  59  U.  8. 18  How.  50 
15:280],  this  court,  in  considering  a  statute  of 
he  State  of  Blinois  in  protection  of  persona 
*'in  the  actual  possession  of  lands  or  tenements 
under  claim  and  color  of  title  made  in  good 
faith,"  reiterated  the  rule  that  color  of  titte  is 
matter  of  law,  but  good  faith  in  the  partj 
claiming  under  such  color  is  purely  a  questioD 
of  fact;  and  held  that,  while  defects  in  the  title 
might  not  be  urged  against  it  as  destroying  color» 
they  might  have  an  important  and  legitimate 
influence  in  showing  a  want  of  confidence  and 
good  faith  in  the  nund  of  the  vendee,  if  they 
were  known  to  him,  and  he  therefore  l>elievea 
the  title  to  be  fraudulent  and  void.  The  court 
approved  of  the  opinion  of  the  Supreme  Court 
of  Illinois  in  }?oodtDard  v.  Blandiwrd,  16  m. 
424,  in  which  it  was  said  by  Scates,  Oh,  /..  that 
"the  state  of  mind  of  the  party  in  relation  to 
such  title  was  an  existing  truth  which  must  be 
ascertained  and  foimd  as  a  fact  in  the  cause. 
Many  independent  facti  and  surrounding  cir- 
cumstances may  be  admissible  in  evidence, 
and  legitimately  considered  as  establishing  or 
impeachine  the  state  of  mind  in  its  good  faith, 
honest  belief  or  trust  in,  or  dependence  unon, 
such  title."  And  this  language  wasouotea  bv 
the  court  from  that  opinion:  *'Qooa  faith  (i 
doubtless  used  here  in  its  popular  sense,  as 
the  actual,  existing  state  of  the  mind;  whether 
so  from  ignorance,  skeptidsm,  sophistrr, 
delusion,  fanaticism  or  imbecility,  and  with- 
out regard  to  what  it  should  be  from  ^ven 
legal  standards  of  law  or  reason."  Bmi^  t. 
Burnet,  86  U.  8.  11  Pet  41  r^:624];  POkm  v. 
/2060r(f ,  54  U.  a  18  How.  472  [14i28].  As  re 
marked  by  Beck  with,  /.,  in  MeCagg  t.  BMeoek^ 
84  DL  476, 479:  'The  good  faith  required  by  the  ^^, 
statute,  in  the  creation  <xt  acouisition  of  color  l*^* 
of  title,  is  a  freedom  from  a  design  to  defraud 
the  person  having  the  better  title:"  •^oA  'nhe 
knowledge  of  an  adverse  claim  to,  or  Hen  upon, 

f>roperty,  does  not,  of  itself,  indicate  bad  faith 
n  a  purchaser,  and  is  not  even  evidence  of  it^ 
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unlet!  accompAnied  by  some  improper  meaDt  to 
defeat  each  claim  or  Iten." 

We  areof  opinioD  that  plaiotiff  in  error  coald 
not  succewfuMy  cootcod  that  tlie  School  Dis- 
trict should  be  treated  aa  a  naked  trespasser. 
And  as  the  actual  value  of  the  land  at  the  time 
of  the  trial  must  have  included  whatever  in- 
crease may  have  inured  by  reason  of  its  adap- 
tability to  school  purposes  and  every  other 
element  entering  into  its  cash  or  market  Taloe, 
as  lested  by  its  capacity  for  any  and  all  uses,  it 
follows  that  the  true  criterion  of  recovery  was 
adopted. 

It  is  not  denied  that  the  School  District, 
when  it  filed  its  petition,  was  entitled  to  acquire 
the  property  in  the  exercise  of  Uie  power  of 
eminent  domain,  but  it  ia  said  that  it  could  not 
do  so  prior  to  February  18,  1888,  the  date  of 
tbf  panage  of  an  Act  rendering  such  action  on 
Its  part  lawful  (Sess.  Laws  OA.  1888,  p.  868; 
Gen.  Stat  fi  8044,  p.  888.)  But  we  cannot  per- 
ceive that  tnis  affects  the  medse  question  be> 
fore  US.  Inability  to  oonaemn  indicates  that 
possession  was  not  taken  with  the  view  of  pro- 
ceedings to  that  end,  but  that  is  concedea  on 
the  other  ground  that  the  School  District  be- 
lieved that  it  had  the  better  title  and  erected 
Its  buildiujg  accordingly.  When  It  came  to 
pooeess  ana  exercise  the  power,  the  inquiry  was 
limited  to  such  compensation  as  was  Just  and 
did  not  embrace  remote  or  qieculative  damages, 
or  pavment  for  injuries  not  properly  snscrati- 
tie  of  being  claimed  to  have  oeen  sustained. 

It  waa  rmed  in  Seemnbe  v.  MUtMukee  d  8i, 
P.  R.  Co.  90  U.  S.  28  WaU.  108, 118  [28:67, 70], 
In  relation  to  the  taking  of  private  property  by 
a  railroad  company  unaer  the  power  of  eminent 
domain,  that  "prior  occupation  without  author^ 
Ity  of  law  would  not  preclude  the  company 
from  taking  subsequent  measuies  authoilied  by 
law  to  condemn  the  land  for  their  use.  If  tlie 
company  occupied  the  land  before  coiukmna- 
tion  without  the  consent  of  the  owners,  and 
without  any  law  authorising  it,  thev  are  liable  in 
trespass  to  the  persons  who  owned  the  land  at 
the  time,  but  not  to  the  present  plaintiff.** 

Plaintiff  in  error  obtained  the  legal  title 
February  8»  1884,  and  this  petition  was  filed 
the  second  day  of  June  of  that  year.  If  he 
suffered  injury  l^  being  kept  out  of  poatession, 
for  which  he  could  recover  damagea.  they 
could  not  be  asseased  in  this  action,  and  there 
la  nothinff  hi  the  record  to  ahow  that  any  daim 
to  that  effect  was  made. 

Chapter  XXXL  of  the  General  Laws  of  Od- 
offado  treats  of  eminent  domain,  and  consti- 
tutes chapter  XXL  of  Dawson's  Code  of  Civfl 
Procedure,  referred  to  In  the  record.  Section 
868  provides  that  "hi  estimatUig  the  value  of  all 
property  actually  taken,  the  tnie  and  actual 
value  thereof  at  the  time  of  the  appraisement 
aball  be  aUowed  and  awarded,"  and  that  "in 
an  caaea  the  owner  or  owners  shall  receive  the 
full  and  actual  value  of  all  property  actually 
taken."  (Dawson's  Code  1884.  p.  60.)  This 
means,  of  course,  the  value  of  the  ownar'a  real 
Interest  It  waa  agreed  that  at  the  time  of  the 
trial  the  actual  value  of  the  Und.  "withootthe 
Improvements  thereon  made  by  the  school 
board*"  waa  three  thousand  dollars,  so  that,  aa 
before  stated,  the  sole  question  Is  whether  the 
drcnlt  coart  erred  in  holdinc  thst  the  defend- 
ant could  not  be  aUowed  for  ue  improvements. 

lU  U.  9. 


We  think  that  in  this  there  was  no  error.  In 
our  Judgment,  the  teclinical  rule  of  law  invoked 
to  sustain  the  defendant's  contention  that  he 
owned  the  school-house  was  inapplicable,  and 
the  value  of  the  improvements  cotild  not  justly 
be  included  io  the  compensation.  Numerous 
well-considered  decisions  of  the  state  courti 
announce  the  same  result.  Ju$He$  v.  Nt99ue' 
honing  VaUey  R.  Oo.  87  Pa.  28,  88;  J<mm  v. 
JTeis  OrUam  d8.RCh.70  Ala.  227;  jMon  v. 
Otden  Bav  d  M.  R.  Co.  ^  Wis.  688;  Chicago 
dA.RCb.  V.  Goodwin.  Ill  111.  878;  Ongon 
R  d  Nov.  Oo.  V.  Mooier,  14  Oc  610;  Morgan's 
^PPjMl*  88  Mich.  675. 
The  judgment  i$  t^firmA 


DAVID  ARMSTRONG,  Receiver  of  the  Fi- 

hblitt  National  Bahk  or  Cdicoikati, 

Ohio,  4f!P^* 


e. 


THE  AMERICAN  EXCHANGE  NATION- 
AL  BANE  OF  CHICAGO,  ILLINOia 


BAMS  «.  SAMS. 

&  a  Beporter^  ed.  4M-AM 

Faroign  hiUofoauhango-^^onMsratian^^depoiit 
^  draft— moUos—i0jioaU  tieket  eotoppH  bj/ 
tapnotntation  mrHfieaU  nfdtipoaU—nghioqf 
fitMinghank  'roeeiteritfoank,  when  etiapped 
^^gnUni  cfemfifioato  liability  ^  bank  io- 
mUng  it — improper  urn  of  proeeede— illegal 
traneaeOon—reeowerg  upon— obligation  eon- 
neeted  with,  when  eftforoed^ntereet  an  re- 
eeiver^e  dividend. 

1.  AdnftdimwnloOhkKaponatanlrlnlfewTork, 
and  pajablelo  New  Yo^  is  a  foreign  hill  of  ex- 


1fOiB.*Bin0  (frttwnM  ons  State  ofid  fMyoMa  ffi  mi- 
teheranforeU/nbltlK  See  fioCs  to  Bookner  v.  Hd- 

ie7«  Bk.  T,  p.  on. 

When  hamk  charging  MB  er  note  to  maker^  or 
crtdUing  holder  with  the  amownt  af^dleehargee  other 
Vaeiiee^  see  nOU  to  Brown  v.  Barry,  Bk.  1«  p.  688. 

Am  to  aeceptamet  or  proiwlw  Co  oeeepC,  by  tetUr  or 
UI«0rcMi,  see  note  to  OooUdte  V.  Fajsoo.  Bk.  i,  p.  18S. 

Am  to  tranefer  of  biOeby  delivery  or  atetgnmmi;  6th 
ligation  cfamtgnorortrantferrer^'-eoo  note  toVmeo 
V.  Dwiaht  Bk.  It,  p.  Ml 

Am  to  eeeurieiee  gtoen  for  money  loet  at  ptav,  see 
note  to  TbompeoQ  v.  Bowla,  Bk.  18,  p.  Uk 

AMtowhowiUbedeeeeedtohaeeaetedingoodfaeth 
en  taking:  wtwAW  notice  to  vreoent  holder  from  re- 
eoesry,  seefioCsto  VOwlsr  v.  Brantly,  Bk.  10,  p.  IT8. 

Am  to  figfcit  ^  hoUer  of  oowimrolfll  popir  trmw 
/srridaftsrdMs,sseiioCsto  Vtlaj  v.8Blth«  Bk.  la. 
Pl  8BL 

and  foMdtty  <^  Mflf  and  Motst,  and  1 
Slaoom  V.  PouMfy,  Bk.  K  p.  SB. 


dwreee^  fretad  and  other  defeneee,  see   note   to 
ITDonakl  V.  lfa«nider,  Bk.  T,  p.  T4i^ 

At  to  NoMUty  and  H0Ms  «<  IndorMT  Ufsre  panes, 
see  MOls  So  B^  v.  SImpeoo.  Bk.  la,  p.  880. 

AMtoeerti^leatton^eheeki;}iaiMttiy^hankom.-~ 
see  fMls  10  If erohants  Bank  e<  Boston  V.  State  Bank 
of  Bostoii-  Bk.  m  p.  lOQB. 

jU  Co  NoMtty  ^  a  tenk  npon  a  sftMk  drown  npon 
#  awnnfttftWstitmalBsnkirf  BtimWIaT  UmiaTl 
Bk.lt,  p.  Mr. 
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SUPRBMS  COUBT  OF  TUA   UkITED  StATBS. 


Oct.  Tksm, 


It  In  a  Butt  on  a  bfll  of  exohanve  by  the  payee 
afftinat  the  drawer,  want  of  consideration  fMm 
the  purchaser  of  the  bill  cannot  be  shown.  If  the 
payee  is  a  bona  fide  holder  for  value,  the  pur- 
chaser not  belnff  the  drawer*8  agent  in  deliverinff 
the  bill  to  the  payee. 

S.  Where  a  draft  Is  deposited  with  a  bank  by  the 
holder,  and  the  bank  places  the  draft  to  the  de- 
positor^ credit,  as  cash,  and  pays  his  checks  drawn 
on  it,  the  bank  becomes  the  owner  of  the  draft 
foTTalue. 

i.  The  fact  that  the  draft  was  payable  to  the  order 
of  the  bank  was  not  notice  to  the  bank  that  the 
holder  was  not  its  purchaser  or  remitter. 

5.  A  deposit  ticket  made  by  the  assistant  cashier  of 
the  bank  for  the  use  of  theotBceisof  the  bank, 
and  not  seen  nor  assented  to  by  the  depositor,  did 
not  change  the  terms  of  the  deposit  as  between 
the  bank  and  the  depositor. 

t.  Where  a  bank  represents  to  another  bank  that 
a  holder  of  a  draft  is  a  bona  tide  holder,  and  it 
takes  the  draft  on  deposit  and  places  it  to  the 
holder^s  credit  and  pays  his  checks,  relying  on 
such  represeotatlon,  the  former  bank  is  estopped 
from  showing  tbatsuch  holder  was  not  a  bona 
tide  holder  of  the  draft,  and  its  receiver  stands  in 
no  better  position. 

T.  A  letter  of  advice  or  statement  written  by  the 
cashier  of  one  bank  to  another  bank  stating  that 
a  person  therein  named  has  deposited  with  the 
former  bank  a  sum  of  money  therein  stated  to 
the  credit  of  the  latter  bank  for  the  use  of  an- 
other, is  a  certificate  of  deposit 

8.  The  bank  to  whose  credit  the  moneys  were  thus 
stated  to  be  deposited,  by  receiving  such  certUI- 
cate  and  applying  it  to  the  use  of  the  person  di- 
rected therein,  became  an  innocent  purchaser  for 
value  of  the  certitlcate,  and  the  bank  writing  it 
became  indebted  in  its  amount  to  the  bank  re- 
ceiving it 

i.  The  subsequent  reoetvA*  of  the  bank  who  made 
such  certitlcate  is  estopped  from  setting  up  the 
falsity  of  the  statement  therein  that  the  money 
was  deposited  with  it  to  the  credit  of  the  other 
bank,  after  the  latter  has  acted  upon  It 

10.  The  certiflcate  of  deposit  was  as  muoh  applied 
to  the  use  of  the  person  named  therein  as  having 
made  the  deposit  by  paying  his  indebtedness  to 
the  bank  recelvlnglt  as  by  paying  what  he  owed 
to  any  other  party. 

n.  If  the  person  stated  In  the  certitlcate  as  having 
made  the  deposit  to  the  oredit  of  the  bank  re- 
ceiving it  did  not  in  fact  deposit  the  money  as 
stated  by  the  bank  making  the  certitlcste,  the  re- 
ceiver of  the  latter  bank  must  make  good  the 
representation  by  placing  a  like  amount  to  the 
oredit  of  the  bank  who  reoeived  the  oertUtoata. 

IS.  The  bank  receiving  the  oertiflcate  of  deposit  was 
boond  to  honor  the  oheoks  of  the  person  named 
therein  drawn  on  the  fond,  and  conld  not  refuse 
to  pay  them  on  the  groond  that  such  person  In- 
tended to  make  a  improper  use  of  the  money, 
soch  as  to  pay  a  gambling  debt 

UL  In  a  salt  on  theoertitloateof  deposit  brought  by 
the  bank  which  received  it  against  the  receiver  of 
the  bank  which  issuedit  the  latter  cannot  defend 
on  the  ground  that  the  plaintltf  knew  that  tf  It 
paid  over  the  money  to  the  person  named  in  the 
certificate,  as  ttie  bank  tssulnar  it  requested,  the 
money  would  be  naed  in  an  illegal  tnmaaction.  In 
which  the  plaintltf  did  not  participate  and  of 
which  tt  had  no  knowledge  or  notice. 

IL  Where  losses  have  been  made  In  an  Ulsgaltiana- 
aotlon,  a  peison  who  lends  money  to  ttie  loser, 
with  which  to  pay  the  debt  oaa  recover  the  loan, 
notwithstanding  his  knowledge  of  the  tmot  that 
the  nkoney  wai  to  beso  used. 

74% 


1&.  An  obligation  will  be  enf  oroed,  though  Indirect- 
ly connected  with  an  Illegal  transaction,  tf  tt  It 
supported  by  an  independent  oonaideratlon.  to 
that  the  plaintltf  does  not  require  tlie  aid  of  tha 
illegal  transaction  to  make  out  hii  oaaa. 

18.  Interest  on  a  dividend  declared  by  a  lecetvet 
should  be  allowed  fkom  the  time  it  was  declared 
and  ought  to  have  been  paid. 

[Nos.  llloTllll.l 

JShOmitUdJan.  IS,  1890.  Decided  MarchS,  1S90. 

APPE  AX8  from  decrees  of  the  Circalt  Conit 
of  the  United  States  for  the  Soutbeni  Dia- 
trict  of  Ohio,  the  decree  in  Na  1110  beinii:  one 
directing  defendant  to  allow  the  plalntilTs  claim 
on  the  oraft  in  question  for  its  full  amount 
against  the  assets  in  his  hands  aa  receiver  and 
to  satisfy  it  by  dividends  from  the  assets  of  the 
Fidelity  Bank  and  to  pay  the  dividend  of  25 
per  cent  already  declared,  with  interest  from 
date  of  dividend  and  the  costs  of  the  suit;  and 
the  decree  in  No.  1111  heinf^  that  the  plaintiff 
is  bona  fide  holder  of  the  certificate  of  deposit 
for  valuable  consideration,  and  that  such  certifi- 
cate is  a  valid  claim  for  the  balance  due  on  it 
against  the  assets  in  the  hands  of  defendant  at 
such  receiver,  and  that  he  satisfy  the  same  by 
paying  dividends  from  the  assets  of  said  bank, 
and  that  he  pay  thereon  said  dividend  of  25  per 
cent  already  declared,  with  interest  and  costs. 
Ajflrmed, 

The  facta  are  stated  in  the  opinion. 

Mr.  John  W.  Herron*  for  appellant: 

The  court  erred  in  giving  a  luagment  for  in- 
terest on  the  amount  of  aividena  previously 
declared 

White  ▼.  Knox,  111  U.  8.  784^28:  608). 

Tlie  whole  doctrine  of  bona  fide  holder,  as 
appli^  to  negotiable  instruments,  rests  upon 
the  mode  of  negotiation  or  transfer  which  is 
peculiar  to  commercial  paper. 

Ifew  York  0.  T.  Co.  v.  Wyandotte  Kai.  Bank, 
101  U.  8.  68  (25:  876);  Voree  t.  Boeenberp,  12 
Neb.  448;  Chariton  Ptow  Co.  t.  JMvideon,  16 
Neb.  877;  Aldrieh  y.  8toekweU,  9  Allen.  45. 

A  certificate  of  deposit  dated,  executed  and 
payable  in  Ohio  is  governed  ij  the  law  of 

It  is  not  "negotiable  paper^  aooording  to  the 
atatute  of  Ohio,  and  a  bona  fldo  holder  aa  audi 
acquires  no  greater  right  than  the  person  to 
whom  it  was  given. 

Kyler.  Thompeon,  11  Ohio  St  621;  Tieen  t. 
Bdftfard,  81  Ohio  St  194;  Weber  y.  Orten.  91 
Mo.  677:  New  York  C  T.  Co.  y.  Wyandotte  Nat. 
Bank,  101  U.  8.  68  (26: 876). 

A  delivery  of  this  letter  of  adyice  by  WO- 
shire  as  Harper's  agent  to  the  appellee  could 
effect  nothing  aa  against  the  Fidelity  Bank. 

Coleman  y.  Riehee,  29  Eng.  L.  ft  £q.  823; 
Firilard  y.  Vinton,  105  U.  a  7  (26:  998);  Farm- 
eredH.  Bank  y.  Butehon  AD.  Bank,  16N.T. 
125;  Grant  y.  Norway,  10  0.  B.  665;  Hern  y. 
NiehoU,  1  Salk.  289;  Baxendak  y.  Bennett,  U 
R  8  Q.  B.  Diy.  525. 

The  appeDee  is  not  a  bona  flde  holder  for 
value. 

Stewart  r,  Lansing,  104  U.  8.  505  (26:  866); 
Marion  County  v.  Clark,  94  U.  8.  278  (24:  59). 

The  paper  in  Question  is  invalid  by  reason  of 
the  illegality  of  the  transaction  in  whidi  il 
oririnated. 

Plearee  y.  Fbote,  118  DL  228;  Oojj^an  y.  Toungt 
~  ~  f.  46  mdL 


20  UL  App.  76:  Raymond  y.  Liantt, 


138  r.s. 


189$. 
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447;  Braitn  t.  Tbrkinffian,  70  IT.  8.  8  WtSL 
877  (18:  255);  Ounninffham  ▼.  Auguita  N<U. 
Bank.  71  Chi.  400. 

A  person  is  estopped  odIt  so  to  m  bis  woidi 
or  conduct  ba^e  influenced  another  party. 

MeniU  ▼.  Tvler  (N.  T.)88elden't  Notes,  47; 
Omipftitf  T.  IHMU,  88  N.  J.  L.  88;  Dr€9$er  ▼. 
MimmHdbL  0.  Cb. 08 U.  8.  08  (88: 816). 

Interest  on  tba  dividend  should  not  have  been 
aDowod. 

White  y.  Encm,  111  U.  8. 784(28:  808);  BMel 
F.  Nat.  Bank  t.  Fdhquicque  Bank,  81  IT.  8. 
14  Wall  402  (20:  845);  Chemical  Ndi.  Bank  t. 
Bailey,  12  Blatcbf.  480. 

Jfeitr«.  W.  H.8wlltand  C*  B.  H»tth«ws» 
to  appellee: 

If  the  remitter  purchase  the  Mil  of  credit  for 
bimself,  and  sell  ft  in  good  faitb  to  the  payee, 
the  drawer  cannot  reSst  the  payee's  suit  for 
want  of  consideration  if  the  remitter  failed  to 
pay  the  purchase  money. 

1  DanieL  Nc«.  Inst.  %  178,  iftfurv*  t.  Bor- 
dier,  8  C.  6.  801:  1  Parsons,  Notes  and  Bills, 
181;  Watmm  t.  BumU,  8  Best  A  a  84:  South 
Btmtcn  Iron  Co,  t.  Brvmn,  68.Me.  180;  GUuoock 
T.  Band.  14  Ma  550;  Bom  t.  Fuller.  6  N.  H. 
611;  ».  Louie  db  8.  F  B.  Co,  ▼.  JohntUm,  27 
FM.  Rep.  248.  28  Blatcbf.  480. 

When  a  sight  bill  is  deposited  with  a  bank  by 
a  customer  and  a  credit  Is  gi^en  him  l^  the 
bank  for  the  paper,  if  the  customer  draws 
checks  against  the  credit,  the  bank  acquires 
title  to  the  paper. 

OireteMe  Jvol.  Bank  ▼.  Bank  of  Monroe.  88 
fVd.  Rep.  408:  Be  Madieon  AmU.  6  Bias.  516; 
dark  T.  Merehante  Bank,  2  N.  Y.  880;  Shiu- 
meant  Bank  ▼.  National  Jr.  Bank.  7Lana.  107. 

Checks  deposited  in  a  bank  and  placed  to  the 
credit  of  the  depositor  become  the  property  of 
the  bank. 

Be  FhtnkUn  Bank,  1  Paige,  240;  PteOi  y. 
Beebe.  57  N.  T.  880-  Metropolitan  Nat.  Bank 
T.  Xoftf,  00  N.  y  580;  Brooke  t.  BigeUm^4% 
Mass.  6;  NaHonaH  Commercial  Bank  t.  MiUer, 
77  Aht  108;  Ayree  ▼.  F^rmere  A  M.  Bank.  70 
Mo.  421;  FlannorfY.  Coatee.  80  Mo.  444;  Titue 
T.  Mechaniee  Nat.  Bank.  85  N.  J.  L.  588;  Ter- 
hune  T.  Beroen  County  Bank.  84  N.  J.  Eq.  807; 
Firet  Nat.  Bank  T.  Crawford.  2  Cfai.  8uper.  Ct 
Rep.  125;  Be  Otreefi  Betate  Act,  91  Beav.  80; 
Bx  parU  Bichdale,  L.  R  10  Ch.  Div.  400. 

A  written  statement  by  a  bank  that  it  haare- 
oeiyed  on  deposit  a  certain  sum  of  money  for 
the  account  of  some  party  named  in  the  instru- 
ment is  a  certificate  of  deposit 

Morae,  Banks  and  Banking,  08:  Hari  t.  Ltfe 
Aeeo.  54  Ala.  405;  Lonffr.  JStraue.  4Wee(L  Rep. 
285, 107  Ind.  04;  Delaware  d  K  Canal  Co,  t. 
Pennefthania  CM  Cb.  75  U.  8.  8  Wall.  270 
(10:  840);  Lynch  y.  Ooldemith.  040a.  50;  Story. 
Bills,  f^  450;  2  DanleU  Neg.  Inst  800,  %  1700; 
1  Randolph,  Com.  Pftper,  §  10. 

Certificales  of  deposft  are  nothing  more  nor 
kss  than  promissory  notes. 

1  Parsons,  Notes  and  Bills,  20;  Morse,  Banka 
■Bd  Banking,  08,  04;  Miller  r.  Aueten.  54  U.  a 
18  How.  21H  (14: 110);  Curtie  T.  LeociU.  15  N. 
y.  02;  LeaoiU  t.  Palmer.  8  N.  y .  84;  Bamrn  ▼. 
Ontario  Bamk.  10  N.  y.  152;  Orleane  Bank  t. 
MeniU,  2  Hill,  200;  Bank  if  Peru  t.  Ama- 
mt0r^.  18  ni  608:  LaugkHn  ▼.  MareheM,  10  BL 
800;  Hunt  t.  DtetfiM^  87  ID.  187;  White  t. 
Fretnk^*^   Pnnk.  22  PI6k.  181;  Bart  y.  Life 

lit  V.% 


Aeeo.  54  Ala.  485;  EUgore  y.  BuWey.  14  Conn. 
802;  LindeeM  v.  McCUltand,  18  Wis.  482;  Chit- 
Ucothe  Bank  t.  Dodge.  8  Barb.  288;  Poorman  y. 
MiUe.  85  Cal.  UQ;Eaeleton  v.  Columbue  Union 
Bank.  82  Wis.  61;  Tripp  t.  Curtcniui  80 
Mich.  404;  Bean  y.  Bigge.  1  Iowa,  488;  Bawe 
y.  Bartneee,  11  Ohio  8t.  440. 

No  precise  words  of  contract  are  necessary, 
proTioed  tb^  amount  in  legal  effect  to  a  prom- 
ise to  pay. 

Byfes,  BQls,  8;  Cumminge  ▼.  Oaeeett.  10  Yt. 
808;  Franklin  y.  Mareh.  0  N.  H.  804;  Eumcv  t. 
Winelow,  50  Me.  170;  Fleming  y.  Burge.  0  Ala. 
878;  Mood  y.  Northup,  1  Kan.  28;  Finnni 
y.  8hirley,  7  Mo.  42;  LetniU  y.  Palmer.  8  N. 
Y.85. 

The  contract  between  the  two  banka  was 
made  in  BliDois.  and  must  be  interpreted  by 
the  law  of  that  State. 

Seudder  y.  Union  Nat.  Bank  ef  Chicago,  01 
U.  8.  400  (28: 245). 

A  bank  baying  reoeiTed  a  deposit  must  honor 
the  customer's  checks  against  it  It  cannot  re- 
fuse to  pay  on  the  ground  that  the  customer 
intends  to  make  an  improper  use  of  the  money. 

Tenant  y.  Elliott,  1  Bos.  ft  P.  8;  Fanner  y.  , 
BueeeU,  1  Bos.  A  P.  200;  Sharp  y.  Tayhr.  % 
PhO.  801;  Armetrong  y.  Toler,  24  U.  8.  11 
Wheat  268  (0:  408);  MeBMf  ▼.  Oibbee,  58  U. 
8.  17  How.  282  (15;  182);  Kineman  ▼.  Petrh' 
huret.  60  U.  8.  18  How.  280  (15:  885);  B^ke 
y.  Martin,  00  U.  8. 2  Wall  70  (17:  782);  Piant^ 
ere  Bank  t.  Union  AmJb,  88U.  8.  16  Wull 
488  (21: 478);  Union  Pdc.  B.  Co.  y.  Durant.  06 
U.  8.  670  (24:  801);  Caldwett  y.  ffardino.  1 
Lowell,  820;  Chitral  Truet  Co.  y.  Chio  C.  R 
Co.  28  Fed.  Rep.  800;  Wann  t.  EeUy.  6  Fed. 
Rep.  684;  Wettem  U.  Tdeg,  Co.  y.  Union  P. 
B.  Co.  1  McCrary.  558;  Burke  y.  PtoodJH  Sawy. 
220;  McMicken  y.  PcHn.  60  U.  8. 18  How.  507 
aO:  504);  Nicholeon  y.  Oooch.  5  El.  ft  Bl.  090; 
TMsr  T.  Carlide,  4  New  £ng.  Rep.  400, 70  Me. 
210;  McOaoock  y.  Puryear.  6  Ck)ldw.  (Teno.)  84; 
Waugh  y.  Beck.  5  Cent.  Rep.  586. 114  Pa.  422; 
Faikney  y.  Beynoue.  4  Burr.  2000;  Petrie  ▼• 
Hdnnof,  8  T.  R.  418;  Farmer  y.  BueeeU.  1  Boa. 
ft  P.  206;  Ehrman  t.  Union  C  L.  Ine.  Co.  86 
Ohk>8t824. 

Mr.  Juetice  Bljttelift»rd  deUvered  ttie  opin 
ion  of  the  court: 

Theae  are  appeals  by  David  Armstrong,  r^ 
ceiTer  of  the  Fidelity  National  Bank  of  Cincin- 
nati, Ohio,  from  decrees  rendered  against  bim 
by  the  Circuit  Court  of  the  United  Sutes  for 
the  Southern  District  of  Ohio,  in  two  suits  in 
equity  brought  against  bim  in  that  oourt  by 
the  American  fizchange  National  Bank  of 
Chicago,  niinoia.  The  first  case  will  be  re> 
ferred  to  •■  Na  1110,  and  the  second  case  aa 
No.  nil. 

Na  1110  waa  commenced  on  the  6tb  of  No- 
Tember,  1887,  by  a  petition,  which  was  d^ 
murred  to  by  the  defendant  The  demurrer 
waa  oyemiled,  the  defendant  answered  the  p^ 
tition,  and  there  waa  a  r^lication  to  the  an*  [437] 
fwer.  Then,  by  leaTe  of  the  oourt  n  bill  ia 
equity  was  filea  in  place  of  the  petition.  The 
bill  sets  forth  the  following  facta:  The  plsin- 
tiff  is  a  corporation  under  the  lawa  of  the 
United  Btates,  doing  a  general  banking  busl- 
nesa  in  Chicago.  Unnois.  The  defendant  ii 
tbevaceiYar  of  tU  FldeU^  Natlooal  Bank  of 
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CincioDatl,  Ohio,  a  oorporatlon  created  under 
the  laws  of  the  CJoited  States,  which  did  a 

Sioeral  baDkioe  business  in  CiDcinnati,  Ohio. 
D  the  16th  of  June,  1887,  the  plaintiff  became 
the  owner  and  holder  of  a  draft  drawn  by  the 
Fidelity  Bank  on  the  Chemical  National  Busk 
of  the  City  of  New  York,  a  copy  of  which, 
with  all  credits  and  indorsements  thereon,  is 
as  follows: 

"  The  FideUty  National  Bank. 
«  ^100  000.00 

'^Cincinnati,  June  14, 1887.  No.  16,418. 
"  Pay  to  the  order  of  American  Ezch'se  Nat 
B'k,  Chicago,  one  hundred  thousand  doilara. 

^        '*Benl  £.  Hopkins, 
"As.  Cas.  Cashier. 
'To  the  Chemica)  National  Bank,   New 
York  City.- 

Indorsed:  "Without  recourse.  A.  L. 
Dewar,  cashier.  Dep.  acct  0.  J.  Kershaw  A 
Co.  0.  J.  Kershaw.  A  Co.  Pay  American 
Exchange  Nat.  Bank,^New  York,  account  of 
American  Exchange  Nat  Bank  of  Chicago, 
15  June,  1887.    ATL,  Dewar,  cash." 

At  the  time  the  draft  was  drawn,  Benjamin 
E.  Hopkins  was  the  assistant  cashier  of  the 
Fidelily^Bank,  and  hv  its  authority  the  signa- 
ture, '%enj.  E.  Hopkins,  As.  CajL,"  was  used 
for  the  signature  of  that  bank.  Within  a  rea- 
sonable time  after  the  plaintiff  became  tiie 
owner  of  the  draft,  to  wit,  on  June  17, 1887, 
it  was  presented  to  the  drawee  for  payment, 
which  was  refused.  It  was  protested  for  non- 
payment, and  notice  of  the  demand,  refusal 
and  protest  was  forthwith  siven  to  the  Fidelity 
Bank;  and  thereupon  that  oank  became  liable 
to  the  plaintiff  in  the  sum  of  $100,000,  with  in- 
terest from  June  17, 1887.  After  the  draft  was 
drawn  and  the  plaintiff  had  become  its  owner, 
the  Fidelity  Bank,  without  the  knowledge  of 
the  plaintiff,  ordered  the  drawee  not  to  pay  the 
drati;  and  the  drawee,  in  refusing  to  pay  it, 
was  acting  in  accordance  with  such  Instruc- 
tions. On  the  27th  of  June,  1887,  the  comp- 
troller of  the  currency  of  the  United  States, 
acting  under  the  statute,  appointed  the  defend- 
ant receiver  of  the  Fidelity  Bank.  On  the  1 2th 
of  July,  1887,  a  decree  was  rendered  by  the 
Circuit  Court  of  the  United  Stotes  for  the 
Western  Division  of  the  Southern  District  of 
Ohio,  in  a  proceeding  instituted  by  such  comp- 
troller asainst  the  fidelity  Bai^  jdjudcing 
that  its  franchises  had  been  forfeited  and  de- 
claring it  to  be  dissolved.  In  September,  1 887, 
the  claim  of  the  plaintiff  was  presented  to  Uie 
receiver  in  due  form,  but  he  rejected  it 

The  prayer  of  the  bill  is  for  a  decree  that 
fuch  claim  for  $100,000,  with  interest  from 
June  17, 1887,  to  June  27, 1887,  is  a  valid  claim 
against  the  estate  in  the  hands  of  the  defendant 
as  receiver,  and  that  he  be  directed  to  satisfy 
it  by  paviofi;  dividends  upon  it  from  the  assets 
of  toe  Fideutv  Bank;  and  for  general  relief. 

The  defendant  answered  the  petition,  and, 
after  the  bill  was  filed,  it  was  ordered  that  such 
answer  stand  for  an  answer  to  the  bill,  and 
that  the  replication  which  had  been  filed  to  it 
•tand  also. 

The  defense  set  up  in  the  answer  is  that  the 
plaintiff  is  not  the  owner  of  the  draft;  that  it 
wsK  signed  by  Hopkins,  and  came  into  the  poa- 
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session  of  the  plaintiff,  without  any  conaldeni- 
tion  paid  for  it  by  the  plaintiff  to  the  Fklelitx 
BauK:  and  that  that  iMink  never  reodved  aov 
consideration  from  any  person  for  it  and  m 
not  indebted  to  the  plaintiff  on  account  of  it 

It  was  admitted  of  record  that  the  draft  was 
presented  to  the  drawee  within  the  reasonable 
time  allowed  by  law,  that  payment  was  re- 
fused, that  it  was  protested  for  nonpayment^ 
and  that  notice  of  oemand,  refusal  and  proteat 
was  given  in  due  time  to  the  Fidelity  jBank; 
and  also  that  the  defendant,  on  October  81, 

1887,  declared,  and  has  paid,  a  dividend  of  25 
per  cent  on  all  claims  against  the  Fidelity  Bank 
and  the  receiver,  m)proved  or  adjudicated  aa 
valid  claims. 

Besides  cases  Nos.  1110  and  1111,  a  third  suit  [ 
was  brought,  and  testimony  was  taken  in  all 
three  of  them  at  the  same  time.  It  was  stipu- 
lated of  record  that  all  depositions  taken  or  to 
be  taken  in  any  one  of  the  three  cases  mig^t  be 
read  by  either  party  in  all  of  them. 

Aft^  a  hearing  on  pleadines  and  proofs,  a 
decree  was  entered,  on  theSd  of  D^embo', 

1888,  in  Na  1110,  setting  forth  that,  on  the 
15th  of  June,  1887,  the  plaintiff  became  and 
had  ever  since  been  the  owner  of  the  draft  in 
question;  that  it  was  duly  presented  to  the 
arawee  and  payment  refused,  and  the  Fidelity 
Bank  had  due  notice;  that  the  claim  was  dulr 

g resented  to  the  receiver  and  rejected;  that  n 
I  a  Just  and  valid  claim,  and  should  have  been 
allowed  by  him;  that  the  plaintiff  is  a  bona  fide 
holder  of  the  draft  for  a  valuable  consideration 
before  maturity,  without  notice  of  any  want 
of  consideration,  free  from  all  eouitiea  or  de- 
fenses whatsoever;  and  directing  tne  defendant 
to  allow  the  claim  as  one  for  the  full  amount 
of  $100,000  against  the  asseu  in  his  hands  ae 
receiver,  to  satisfy  it  by  paying  such  dividends 
as  had  been  made  theretofore  and  as  should  be 
made  thereafter  from  the  assets  of  the  Fiddily 
Bank  in  due  course  of  administration,  and  to 
pay  the  dividend  of  26  per  cent  already  de> 
clared  October  81, 1887,  with  interest  from  that 
date  until  the  date  of  payment,  and  also  the 
coats  of  the  suit  From  that  decree  the  defend- 
ant has  appealed. 

No.  nil  was  commenced  bj  a  petition  filed 
on  the  5th  of  November,  1887,  which  waa  de- 
murred to  and  the  demurrer  was  overruled. 
The  defendant  then  answered  the  petition,  a 
replication  was  filed  to  the  answer,  and  then 
leave  was  granted  to  the  plaintiff  to  file  a  bill 
in  equity  instead  of  the  petition.  That  bOl  aets 
forth  as  follows,  in  addition  to  the  same  formal 
matters  set  forth  in  the  bill  in  No.  1110:  On 
the  14th  of  June,  1887,  the  Fidelity  Bank  to- 
sued  a  certificate  of  deposit,  or  letter  of  advice, 
addressed  to  the  plaintiff,  ci  which  the  follow- 
ing is  a  copy: 


"  Briggs  Swift,  President;  B.  L.  Harper,  Vioe^ 

President;  Ammi  Baldwin,  Cashier;  BeoJ. 

£.  Hopkins,  Ass't  Cashier. 

'*  U.    S.    depository.    The  Fidelity  National 

Bank.    Capital,  $2,000,000.00;  sorplua, 

$400,000,00. 

•<  Cincinnati,  June  14tb.  1887. 

*'The   American   Szchange  National  Bank, 

Chicago,  Illinois. 

"Gentiemen:    Messrs.  Wilshire,  Edcert  A 
Co.   have   deposita^   two  hundred  thousand 

19$  r.9. 
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(ttOO,000.00)  dollan  to  your  credit  for  the 
m  0.  J.  Kenhaw  A  Go. 

"  Retpectf  ally  yoon, 
"BeDj.  £.  uopkiiM,  Ae.  Cat.* 

At  tlie  time  this  certificate  of  depoeit  was  ia 
aued.  BeojamiD  £.  Hopkioa  was  toe  assistant 
cashier  of  the  Fiddlty  Bank,  and  bis  signature, 
"Ben J.  B.  Hopkins,  As.  Gas./*  was  used  as 
the  signature  of  that  bank.  The  certificate 
was  delirered  bj  it  to  the  plaintiff  on  the  15th 
of  June,  1887,  and  the  plaintiff  has  owned  tt 
ever  since.  On  the  faith  thereof,  the  plaintiff, 
at  Uie  request  of  said  0.  J.  Kerahaw  A  Ck>. ,  on 
aaid  15th  of  June,  paid  to  said  0.  J.  Kershaw 
A  Co.,  and  upon  their  orders,  the  full  amount 
of  $200,000,  and  bj  means  thereof  became  en- 
titled to  recover  from  the  Fideli^  Bank  the 
full  amount  of  the  certificate.  On  June  18, 
1887,  the  plaintiff  preaented  the  certificate  to 
the  Fideli^  Bank,  at  its  banking  office  In  Cin- 
cinnati, and  demanded  payment  thereof,  which 
was  refused.  The  plaintift  became  indebted  to 
the  Fkielity  Bank  in  the  sum  of  il,802.77.  for 
«  balance  on  general  account.  After  deauct- 
fnir  such  balance,  there  was  due  from  the  lat- 
ter to  the  plaintiff,  at  the  time  of  such  demand, 
$198,897.28,  which  amount  is  sUU  due,  with 
interest  from  June  18,  1887.  In  September, 
1887,  that  daim  was  presented  to  the  defend- 
ant for  aUowance,  but  he  rejected  it 

The  prayer  of  the  bill  is  for  a  decree  that 
the  claim,  amounting  to  $198,897.28,  with  In- 
terest from  June  18,  1887.  to  June  87, 1887,  is 
a  valid  claim  against  the  assets  in  the  hands  of 
the  defendant  as  receiver,  and  tliat  he  be  di- 
rected to  satisfy  It  by  paying  dividends  upon  it 
from  the  assets  of  the  Floelity  Bank  In  doe 
oourse  of  administration. 

The  answer  to  the  petition  and  the  replica- 
tloo  thereto  were  ordered  to  stand  In  respect 
to  the  bill,  and  like  stipulatlona  were  made  as 
In  case  No.  tllO. 

The  defense  set  up  in  the  answer  is  as  fol- 
k>ws:  One  Joseph  WUshire  was  a  member  of 
the  firm  of  Wilshire,  Eckert  ft  Co.  £.  L. 
Harper,  Benjamin  B.  Hopkina  (the  assistant 
cashier  of  the  Fidelity  Bank)  and  Wilshire 
conspired  to  defraud  the  Fidelity  Bank.  Har- 
per, Hopkina  and  Wilshire,  with  other  persons, 
were,  at  and  before  the  14th  of  June,  1887,  en- 
gaged in  what  is  called  '*a  deal** in  wheat, 
which  is  speculating  in  whatt,  in  Chicago,  by 
buying  veiy  large  amounts  of  wheat  on  paying 
a  margin  or  percentage  of  the  purchase  price, 
and  entering  into  contracta  for  future  delivery 
to  them  of  wheat  In  large  quantities,  upon 
which  contracts  they  were  advancing  and  pay- 
ing a  margin  or  part  of  the  price  of  the  wheat 
The  object  of  the  speculation  and  purchase  un- 
der the  contracts  was  to  enable  said  partiea  to 
own  and  control  all  the  wheat  then  in  Chicago 
or  to  arrive  within  the  time  of  the  performance 
of  the  contracts,  and  thereby  to  create  what  is 
called  a  ''comer"  In  the  market,  that  Is  to  say, 
hr  contracting  for  the  purchase  and  delivery 
of  more  wheat  than  exists  and  can  by  any  pos- 
sibility be  delivered,  to  create  a  fictiUous  value 
or  price  therefor,  effect  an  advance  in  the  mar- 
ket price  of  wheat  in  Chicago,  and  realize  a 
profit  thereon  to  Harper,  Hopkins  and  Wilshire. 
and  such  other  persons  as  might  be  encaged 
with  them  in  the  speculation.    Harper,^>p- 
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kins  and  Wilshire  consj^red  together  unlawful- 
ly to  abstract  from  the  FidelityjBank  its  money 
and  to  embeazle  its  funds  in  the  possession  or 
control  of  Harper  and  Hopkins  as  its  oflKcera, 
and,  by  drawing  bills  of  exchange  and  other 
evidences  of  inaebtedness  in  the  name  of  the 
bank,  to  use  Its  credit  uid  resources  for  their 
own  benefit,  not  In  the  prosecution  of  its  legit- 
imate business,  but  in  tne  purchase  of  wheat 
in  Chicago  and  contracta  for  the  future  delivery 
of  wheat.  In  the  prosecution  of  sidd  unlawful 
speculation.  The  letter  of  advice  addressed  to 
the  plaintiff,  set  forth  in  the  bill,  was  ^gned  by 
Hopkins  and  delivered  by  Harper  to  Wilshire, 
in  the  execution  of  the  scheme  to  abatract  the 
funds  of  the  bank  and  unlawfullv  use  its  credit 
in  the  speculation  In  wheat  ana  for  no  other 
purpose.  Wilshire,  Eckert  A  Co.  did  not  de-  [442] 
posit  any  part  of  the  $200,000,  mentioned  in 
the  letter  of  advice,  in  the  Fidelity  Bank,  to 
the  credit  of  the  olaiotiff,  for  the  use  therein 
expressed.  The  letter  was  unlawfully  and 
fraudulently  addressed  to  the  plaintiff,  when 
in  fact  no  money  had  been  deposited  by  any 
person  to  the  credit  of  the  plaintiff  with  the 
Fidelity  Bank,  and  in  the  execution  of  said 
scheme.  At  the  time  of  the  alleged  delivery 
of  the  letter  of  advice  to  the  plaintiff,  it  had 
notice  that  Harper,  Hopkins  and  Wilshire  were 
engaged  in  saia  speculation,  and  were  using  the 
CTHlit  and  funds  of  the  Fidelity  Bank  unlaw- 
fullv for  such  purpose,  and  that  the  letter  of 
advice  was  written  and  siraed  for  such  purpose, 
and  delivered  to  Wilshue  and  by  him  to  the 
plaintiff,  to  be  used  by  and  through  the  plain- 
tiff, and  l^  C.  J.  Kershaw  A  Ca,  who  were, 
and  to  the  plaintiff  were  well  known  to  be, 
brokers,  in  the  purchaae  of  wheat  for  the  ac- 
count of  Wilahire  and  his  confederates,  and 
had  full  knowledge  that  the  purchases  were  in 
the  execution  of  an  unlawful  combination  to 
control  the  market  for  wheat  and  thereby  en- 
hance the  value  thereof  In  Chlcaco.  The  terma 
of  tho  agreement  between  Wilshire,  represent- 
ing the  firm  af  Wilshire,  Eckert  A  Co.,  and  hia 
confederates,  and  the  circumstances  connected 
therewith,  were  such  that  the  plaintiff  waa  put 
upon  inquiiT,  and  could  not  and  did  iK>t  bona 
fide  make  advancea  to  0.  J.  Kershaw  A  Ca, 
nor  become  entitled  to  receive  from  the  fidelity 
Bank  any  part  of  the  amount  of  such  advancea, 
and.  if  made  by  the  plaintiff,  they  were  not 
made  in  the  reicular  oourse  of  busineas,  but  in 
bad  faith  and  with  such  notice.  The  FideUty 
Bank  did  not  become  indebted  to  the  plaUitiliP 
in  any  amount  and  the  claim  Is  not  a  valid  one 
and  ought  not  to  be  allowed. 

On  the  8d  of  December,  1888,  after  a  hear- 
ing on  pleadings  and  proofs,  a  decree  was 
made  setting  forth  that  on  tlie  15th  of  June, 
1887,  the  olaintiff  Iwcame  the  owner  of  the  cer- 
tificate of  deposit  or  letter  of  advice  set  out  In 
the  bill;  that  on  tha  faith  thereof,  and  without 
notice  of  the  matters  set  forth  in  the  answer,  the 
plaintiff,  on  the  15th  of  June,  1887,  advanced 
to  C.  J.  Kershaw  A  Co.  the  full  amount  of 
taoO.OOO,  and  by  reason  thereof  then  became 
entitled  to  recover  from  the  Fidelity  Bank  the  [443] 
full  amount  of  the  certificate;  that  on  the  18th 
of  June,  1887,  the  plaintiff  presented  the  certi- 
ficate to  the  Fidelity  Bank  and  demanded  pay- 
ment thereof,  whidi  was  refused;  that  ^f^ 
the  Fkielity  Bank  became  Indebted  to   the 
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plaintiff  in  said  siim  of  ^00,000,  the  plaintiff 
became  indebted  to  tbe  Fidelity  Bank  In  the 
sum  of  $1,802.77,  being  a  balance  due  on  sen- 
eral  account:  that,  after  deducting  such  bal- 
ance, there  was  due  from  the  Fidelity  Bank, 
At  the  time  of  such  demand,  $198,697.28;  that 
the  claim  therefor  was  presented  to  the  defend- 
ant and  rejected;  and  that  the  plaintiff  is  a 
hona  fide  holder  of  the  certi6cate,  for  valuable 
consideration,  without  notioe  of  any  want  of 
consideration,  and  free  from  any  equities  or 
defenses  wbatsocTer.  The  decree  adjudges 
that  the  claim  is  a  Talid  claim  for  $198,697.28 
against  the  assets  In  the  hands  of  the  defend- 
ant as  recelTer,  and  directs  him  to  satisfy  the 
same  by  pi^ng  thereon  such  dlTldends  as  had 
been  made  theretofore,  and  should  be  made 
thereafter,  from  the  assets  of  the  Fidelity  Bank, 
in  due  course  of  administration,  and  to  pay  the 
dividend  of  25  per  cent  already  declared,  Oc- 
tober 81,  1887.  with  interest  from  that  date 
until  the  time  of  payment,  and  also  the  costs  of 
the  proceedinff.  From  this  decree  the  defend- 
ant has  appealed. 

Case  MO.  1110  will  be  urst  considered.  The 
receiver  contends  that  the  draft  is  not  a  ybM 
claim  against  the  funds  in  his  hands;  that  there 
was  no  indorsement  of  it  by  the  plaintiff, 
which  was  the  payee,  to  a  bona  fide  holder; 
that  the  draft  came  Into  the  possession  of  the 
plaintiff  without  any  consideration  being  paid 
therefor  by  it  to  the  Fideli^  Bank,  and  that 
bank  never  received  any  consideration  from  any 
person  for  it;  and  that  the  plaintiff  does  not  oc- 
cupy the  position  of  an  indorsee  of  it  for  value. 

The  fa<^  in  evidence,  as  we  understand  them, 
are  these:  The  draft  numbered  16,412  was  de- 
posited with  the  plaintiff  bv  one  of  its  r^g^dar 
customers,  C.  J.  Kershaw  &  Co.,  on  June  15, 
1887,  and  was  indorsed  by  the  plaintiff's  cash- 
ier and  bv  that  firm  for  (ieposit,  thus:  **  Dep. 
acct  C.  J.  Kershaw  ^  Co.  C.  J.  Kershaw  A 
Co."  This  draft  was  indorsed  over  on  the 
same  dav  by  the  plaintiff  to  the  American  Ex- 
change Nauonal  Bank  of  New  York,  for  col- 
lection for  account  of  the  plaintiff,  and  was 
duly  presented  to  the  drawee  on  the  17th  of 
June,  1887.  Payment  was  refused,  the  draft 
was  duly  protested  and  returned  to  the  plain- 
tiff, and  notice  of  protest  was  duly  given  to  the 
drawer.  Another  draft  for  $100,000,  num- 
bered 16,418,  and  not  involved  in  either  of  the 
suits  Nos.  1110  and  1111,  was  drawn  by  the 
Fidelity  Bank  on  the  Chemical  National  Sank 
of  New  York  City  to  the  order  of  C.  J.  Ker- 
shaw &  Co.,  and  was  indorsed  and  deposited 
with  the  plaintiff  by  that  firm  on  June  15, 1887. 
It  also  was  sent  forward,  payment  was  refused, 
it  was  protested,  and  notice  was  given  to  the 
drawer.  A  claim  for  its  amount  having  been 
rejected  by  the  receiver,  a  suit  was  brought  on 
it  by  the  plaintiff  against  the  receiver,  and  a 
decree  was  rendered  in  favor  of  the  plaintiff 
for  its  full  amount  Thethird  suit  was  No.  1111. 

The  plaintiff  and  the  Fidelity  Bank  were  cor- 
responding banks,  and  made  collections  for 
each  other.  The  copartnership  of  C.  J.  Ker- 
shaw &  Co.  was  composed  of  Charles  J.  Ker- 
shaw and  Hamilton  Dewar,  as  general  partners, 
and  Charles  B.  Eggleston,  as  special  partner. 
It  was  engaged  in  the  grain  commission  Dusineas 
on  the  Board  of  Trade  in  Chicago,  and  kept 
Ha  sole  bank  aoooont  with  the  plaintiff.  In 
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March,  1887,  and  before  that  time,  it  begmn  to 
purchase  wheat  on  orders  from  Wilshire,  £ck- 
ert  &  Co.,  who  were  commission  merchants  in 
Cincinnati;  and  it  was  buying  wheat  also  for 
J.  W.  Hoyt,  another  commisnon  merchant  in 
Cincinnati.  It  did  not  know  the  principals  for 
whom  Wilshire,  Eckert  Ss  Co.  and  Hoyt  were 
acting,  and  did  not  know  until  the  80th  of  Mar 
that  they  were  acting  for  the  same  principal 
It  was  the  custom  of  Wilshire,  Eckert  &  Co. 
to  transfer  money  to  Kershaw  A  Co.,  for  such 
purchases,  by  advising  the  latter  that  a  certain 
sum  had  bec^  deposited  In  bank  in  Cincinnati 
to  their  credit,  and  Kershaw  &  Co.  then  drew 
a  draft  against  such  deposit,  and  deposited  the 
draft  to  their  own  credit  with  the  ^alntifl. 
Kershaw  A  Co.  selected  the  FideUtv  Bank  aa 
the  hank  In  whldi  they  wished  the  funds  to  be 
deposited.  After  the  two  hanks  became  ooiro- 
n>ondents,  money  was  transmitted  also  by  oer* 
tificates  of  deposit  substantially  Hke  the  one 
In  No.  1111;  and,_prior  to  the  15th  of  June, 
1887,  the  Fidelity  Bank  had  issued  and  sent  to 
the  plaintiff  four  such  certificates,  on  printed 
forms,  reading  as  follows— the  written  poftloiis 
being  in  italics: 

'The  Fidelity  NaUonal  Bank. 

"Cincinnati,  Aprii  tSth,  1807. 
**A.  L.  Dewar,  Esq.,  Cashier  American  Bstd^ 
Nat,,  Ohieago,  10$. 

'*Dear  Sir:  We  credit  your  aoooont  twen^f- 
fine  ihoueand  dollars,  received  from  WilMre, 
Bekert  A  Co,,  for  the  use  of  (7.  Jl  Kgrehaw  A  Ck 

"Respectfully  yours, 
"$t6,000.  Amtni  Balduin,  Cashier.* 

[On  the  margin:]    "Letter  of  advice." 
[Written  across  the  face:]  "Same  teUgraphai 
me  date." 

"The  Fidelity  NaUonal  Bank. 

"Cindnnati,  Apl.  M8tk.  1887. 
**A,  L.  Dewar,  Esq.,  Cashier  American  JB& 
SaU.  Bk.,  Chicago,  lUe, 
*  'Dear  Sir:  We  credit  your  account  one  hui^ 
dred  and  three  thaueand  dollars,  received  from 
a  /.  Kerehaw  d  Co.,  $60,000  wired,  S6S,00Q 
wired,  for  the  use  of  C.  J,  Kereha/w  d  Go, 

"Respectfully  yours, 
"S10S,000.00.  B.  L.  Harper.  V.  P.* 

[On  the  margin:]    "Letter  of  advice.** 

"The  Fidelity  National  Bank. 

"Cincinnati,  AprU  S9tk,  1887. 

**A.  Z.  Dewar,  Esq.,  Cashier  American  BbA§. 

Sat.  Bk.,  Chicago,  lUe. 

"Dear  Sir:    We  credit  your  account  twenif^ 

fice  thoueand  doUars,  received  from  WUekire^ 

Eckert  d  Co.,  for  the  use  of  C.  J.  KerahawdOk 

"RespectfuUy  yoan, 
'*$tS,000.  AmmiBaUMn,  Cashier." 

[On  the  margin:]    "Letter  of  advice." 
[Written  across  the  face:]    **8ame  Uiegrapkei 
you  thiedate,  under  our  epecialtelegrapkiceSdi,^ 

"The  Fidelity  National  Bank. 

"Cincinnati,  AprU  30th,  1887. 
**A.  L.  Dewar,  Esq.,  Cashier,  Chicago,  lUe. 

"Dear  Sir:  We  credit  your  account  one  kmt^ 
dred  thoueand  dollars,  received  from  WHekire^ 
Bekert  d  Oo„  for  the  use  of  a/.  Kenfkaw  d  Ok 

'  'Respectfully  yomt, 
*'$100,000.  Ammi  Baldwin,  CMhIar.* 

[On  the  margin:]    "Letter  of  advloe.' 
[Written  acro«iliefaooi&  '' 
you  thie  date." 
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These  certificates  were  i»ued  for  five  differ- 
ent depodts  made  with  the  FideUij  Bank  to 
the  credit  of  the  plaintiff,  for  the  use  of  Ker- 
ahmw  &  Co.  The  Fidelity  Bank  sent  to  the 
plaintiff  a  telegram  announcing  each  of  such 
deposits,  the  telegrams  heing  as  follows: 

"Cincinnati,  O.,  28. 
'To  Am'n  Bx.  Nat.  Bk. 

**l^il8hire.  Eckert  &  Co.  deposit  with  us  for 
Toar  credit,  use  C.  J.  Kershaw  A  Co.,  twenty- 
uwe  tliousand  doUars. 

••Fidelity  N.  Bank." 

**1    SQ. 
••To  American  Ex.  Kat  Bank. 

••Kershaw  &  Co.  haye  placed  to  your  credit 
fifty  tliousand  dollars. 

'•Fidelity  NaUonal  Bank.** 

"Cincinnati,  O.,  88. 
'•To  Ameriran  Ex.  Nat  Bank. 

•'Kershaw  A  Co.  have  placed'to  your  credit 
fifty-three  thousand  additional. 

"Fidelity  Nat  Bank.'* 

"Cincinnaa,  O.,  88. 
••T6  Am.  Ex.  Nat  Bk. 

'•Wilshire,  Eckert  A  Co.  deposit  to  your 
credit,  for  the  use  of  C.  J.  Kershaw  &  Co., 
ta5,000.  FideUty  N.  Bank." 

•'Cincinnati,  O.,80. 
•To  American  Exchange  Natl.  Bank,  Chicago. 
••Wilshire.  Eckert  &  Co.  deposit  to  your 
credit,  for  the  use  of  C.  J.  Kershaw  A  Co.. 
1100.000.  Fidelity  Natl.  Bank." 

On  the  8d  of  May,  1887,  the  FideUty  Bank 
tent  anothOT  telegram  to  the  plaintiff,  announc- 
faig  that  Wilshire,  Eckert  <&  Co.  had  deposited 
with  it  to  the  credit  of  the  plaintiff,  for  ac- 
count of  Kershaw  A  Co.,  $100,000. 

The  Fidelity  Bank,  therefore,  had  advised 
tfte  phdntiff,  prior  to  June  15, 1887,  that  it  had 
leoelTed  six  different  deposits  to  the  credit  of 
the  plaintiff  for  the  use  of  Kershaw  &  Co.. 
amounting  in  the  aggregate  to  $858,000,  and 
that  four  of  those  deposits,  amounting  to  $260,- 
000,  had  heen  made  by  Wilshire,  Eckert  &  Co. 
It  was  the  custom  of  the  plaintiff,  on  receiving 
such  certificates  of  deposit,  to  place  the  amount 
of  the  same  to  the  credit  of  Ker^aw  &  Co., 
and  allow  them  to  check  against  the  same  as 
deposits  of  money;  and  the  four  certificates 
were  all  paid  by  the  Fidelity  Bank.  It  was 
also  the  custom  of  the  plaintiff  to  place  to  the 
credit  of  Kershaw  &  Co.,  as  cash,  any  drafts 
which  they  drew  on  Cincinnati  and  deposited 
with  it. 

On  the  18th  of  June,  1887,  Wilshire  was  hi 
Cbicsffo.  and  promised  Kershaw  &  Co.  that  he 
would  deposit  on  the  next  day  $200,000  for 
their  use,  in  the  Fidelity  Bank.  Wilshire  re- 
tomed  to  Cincinnati  that  nisbt,  and  on  June 
14th  Kershaw  &  Co.,  in  snticipation  of  that  de- 
poRit,  left  their  draft  for  $200,000  with  the  plain- 
tiif,  asking  the  latter  to  find  out  bv  telegram  if 
the  deposit  had  been  made,  and,  if  so,  to  for- 
wtrd  the  draft  for  collection.  The  plaintiff 
telegraphed  ;o  the  Fidelity  Bank,  on  J  une  14, 
4^.  IS  follows:  "Has  two  hundred  Uiousand  been 
**i  gu^  with  you  for  C.  J.  K.  A  Co.r  The 
Fidelity  Bank  on  the  same  day  replied:  "Not 
yet  made,"  and  the  draft  was  not  sent  forward, 
hi  consequence  of  this  promise  of  Wilshire,  and 
the  previous  course  of  dealing  between  the  two 
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hanks,  the  plaintiff  was  prepared  to  noelve,  on 
the  morning  of  June  15,  as  hereafter  mentioned, 
the  certificate  of  deposit  for  $200,000. 

The  state  of  the  account  of  Kershaw  A  Co.  * 
with  the  plaintiff,  on  the  morning  of  June  14, 
1887,  was  this:  They  owed  the  plaintiff  $880,- 
878.87  overdraft  and  $280,000  in  notes;  against 
which  the  plaintiff  held  as  collateral  security 
682.688  bushels  of  wheat,  5.000  bushels  of  com, 
and  certain  wheat  then  being  loaded  for  ship- 
ment. The  total  value  of  such  collateral,  on 
the  morning  of  that  day,  was  $786,000,  and  the 
total  indebtedness  of  Kershaw  &  Co.  to  the 
plahitiff  was  $660,878.87.  During  that  day 
there  was  a  panic  in  wheat,  and  the  price  fell 
from  92  cents  to  74f  cents  a  bushel.  The  se- 
curity of  the  plaintiff  fell  In  value  at  a  corre- 
sponding rate,  and  at  1  o'clock  in  the  af  temoon 
was  worth  only  $544,804.  Kershaw  &  Co. 
then  owed  the  plaintiff  $525,477.01,  namely, 
$280,000  in  notes  and  $245,477.01  overdraft. 
Thereupon  the  plaintiff  stopped  paying  the 
checks  of  Kershaw  Ss  Co.,  the  amount  of  the 
checks  refused  being  about  $60,000. 

The  state  of  the  account  between  the  Fidelity 
Bank  and  the  plaintiff,  on  the  14th  of  June, 
1887,  was  as  follows:  The  former  owed  the 
latter  a  balanoe  of  aomething  over  $100,000, 
consisting  in  part  of  a  draft  drawn  on  the 
former  by  WOsbire,  Eckert  A  Co.,  to  the  order 
of  Kershaw  A  Co.,  on  the  18th  of  June,  and 
deposited  by  Kershaw  Ss  Co.  with  the  plain- 
tiff on  that  day.  The  plaintiff,  in  accordance 
with  its  custom,  had  treated  such  draft  as  a 
cash  item,  and  had  paid  the  checks  of  Kershaw 
&  Co.  against  it,  on  the  14th.  On  the  night  of 
the  18th,  that  draft  had  been  sent  by  the  plain- 
tiff to  the  Fidelity  Bank  for  payment,  and  on 
the  14th  the  latter  telegraphed  the  plaintiff  that 
it  was  paid.  Payment  was  msde  by  placing 
the  amount  to  the  credit  of  the  plaintiff  on  the 
books  of  the  Fidelitv  Bank.  On  the  same  day 
(June  14)  the  plaintiff  telegraphed  to  the 
Fidelity  Bank,  "Kemit  at  once  hundred  thou- 
sand, dearing-bouse  currency  or  gold;"  in  re-  [440] 
spouse  to  which  it  received,  on  the  morning  of 
tne  15th,  $50,000  in  currency  by  express  and  a 
draft  for  $50,000,  drawn  by  the  Fidelity  Bank 
on  the  Chemical  National  Bank  of  New  York, 
which  was  duly  paid  by  the  drawee.  At  the 
dosb  of  business  on  the  14th  of  June,  the  plain- 
tiff had  securitv  enough  to  make  itself  whole  as 
respected  Kersnaw  A  Co. ,  and  it  bad  called  upon 
the  Fidelitv  Bank  for  substantially  the  whole 
balance  of  account  due  from  that  bank,  and 
the  same  had  been  sent  on.  The  plaintifr  had, 
therefore,  no  inducement  to  take  any  lAusual 
risk,  in  regard  to  the  transactions  now  to  be 
stated. 

Just  after  the  plaintiff  had  closed  its  bank 
for  business  on  the  14th  of  June,  it  received  the 
following  telegram: 

"Cincinnati  0..  6  |  14, 1887. 
"Am.  Ex.  Nat.  Bank: 

"Joseph  Wilshire  will  be  at  vour  bank  to- 
morrow morning  with  six  hundred  thousand 
dollars  to  make  his  trade  with  Kershaw  and 
others  good  if  they  are  protected  until  he  ar- 
rives. 

•TideUty  Nat  Bank.* 

The  cashier  of  the  plaintiff  sent  for  Kershaw 
A  Co.,  showed  them  this  telegram,  and  told 

76t 


488^70 


SUFBXMB  COUBT  OF  THB  UnFTBD  8TATBB. 


Oct.  TsBM, 


I 


ir  ihem  that,  whfle  the  plaintiff  wanted  to  do 
:'  eyerything  in  its  power  to  aasist  them,  it  ooald 
not  agree  to  protect  them  in  any  manner. 
*  Kershaw  &  Co.  replied  in  substance  that  if 
Wilshire  came  tiom  Cincinnati  that  nigh^  he 
would  arrive  about  8  o'clock  the  next  morning, 
and  that  they  needed  no  protection  for  the  time 
before  his  lurriyid.  Eersnaw  &  Co.  then  sug- 
gested and  dictated  the  following  telegram, 
which  was  sent  by  the  cashier  of  the  plaintiff: 

"Chicago,  14  June,  1887. 
"Fidelity  National  Bank,  CincinnaU,  Ohio: 

"If  Wilshire  is  here  to-morrow  mornine 
with  six  hundred  thousand  currency  the  deal 
will  be  safe.    Answer  quick. 

"Am.  Ezch.  Nat  Bank." 

The  same  night,  two  teleerams  were  received 
by  the  plaintiff,  which  read  as  follows: 

1*50]  "CindnnaU,  Ohio,  June  li  1887. 

"American  Exchange  Natl.  Bank: 

"Wilshire  will  fie  there  on  the  morning 
train. 

"JIdeUty  Natl.  Bank." 

"Cincinnati,  Ohio.  6  |  14, 1887. 
^'American  Exchange  National  Bank,  Chicago: 
"Have  already  wired   you  that  he  will  be 
there  with  six  hundred  thousand  In  the  mom- 

"Fidelity  Nat.  Bank." 

Kershaw  &  Co.  were  also  advised  by  telegram 
from  Cincinnati  the  same  afternoon  th&i  $600,- 
000  would  be  sent  to  Chicago  that  night. 

Wilshire  arrived  in  Chicago  on  the  morning 
of  June  16,  and  went  to  the  plaintiff's  bank, 
where  he  had  an  interview  with  Kershaw, 
Dewar  and  Eggleston,  all  the  members  of  the 
19rm  of  Kershaw^  Co.  Kershaw  and  Dewar 
^gured  up  how  much  money  they  needed,  and 
estimated  that  they  needed  $68,000  to  settle  up 
trades  through  the  clearing-house  of  the  Board 
of  Trade,  $90,000  to  deposit  for  additional 
margins,  and  $60,000  to  make  good  the  checks 
which  the  plaintiff  had  refused  to  pay  the  day 
before,  making  a  total  of  $218,000.  The  cashier 
of  the  plaintiff  took  down  those  figures  at 
the  time.  Wilshire  went  out  and  shortly  after- 
wards returned  with  an  envelope  from  which 
he  took  four  drafts  (one  of  which  was  the  draft 
in  suit  in  No.  1110),  and  the  certificate  of  de- 
posit in  suit  in  No.  1111.  Each  of  the  four 
drafts  was  for  the  sum  of  $100,000,  dated  June 
14.  1887,  and  drawn  by  the  Fidelity  Bank  on 
the  Chemical  National  Bank  of  New  York. 
One  was  payable  to  the  order  of  Wilshire, 
Eckert  <&  Co.,  one  to  the  order  of  J.  W.  Wil- 
shire (not  sued  on),  one  to  the  order  of  C.  J. 
Kershaw  &  Co.,  and  the  other  (in  suit  In  No. 
1110)  to  the  order  of  the  plaintiff.  The  four 
drafts  and  the  certificate  of  deposit  made  up 
the  sum  of  $600,000. 

The  two  instruments  involved  in  suits  Nos. 
1  ^^^^  andllll  were  Uken  bv  Wilshire  from  the 
l^oij  envelope  and  delivered  by  him  to  Kershaw  & 
Co.  The  plaintiff  took  them  on  deposit  from 
Kershaw  ct  Co.,  and  placed  the  amounts  of 
them  to  the  credit  of  the  latter,  in  accordance 
with  the  usual  course  of  budness,  together 
with  another  of  the  drafts,  for  the  sum  of 
$100,000.  Kershaw  &  Co.  thus  received  $400,- 
000  of  the  paper,  Irwin,  Green  A  Co.  receiving 
the  remainder,  $800,000.    The  evidence  shows 
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that  the  two  drafts  and  the  certificate  of  deposit 
were  taken  by  the  cashier  of  the  plaintiff  on  iti 
behalf,  and  placed  to  the  credit  of  Kershaw 
&  Co.  by  the  plaintiff,  without  any  agreement 
or  arrangement  on  the  part  of  the  plaintiff,  ex- 
cept to  (iedit  them  to  Kershaw  A  Co.  as  cash. 

Before  the  ohiintiff  received  this  $400,000» 
the  account  or  Kershaw  A  Co.  with  it  was  over- 
drawn $245,477.01,  as  before  stated.  On  re- 
ceiving the  deposit  the  plaintiff  placed  to  the 
credit  of  Kershaw  A  Co.,  as  cash,  in  a  single 
item,  $899,200,  the  fuU  amount  of  the  deposit 
less  tSiOO  charged  for  exchanse.  This  was  ao- 
cordine  to  the  usual  course  of  business  between 
the  plamtiff  and  Kershaw  A  Co.,  and  accord- 
ing to  the  understanding  of  the  parties  at  the 
time.  This  deposit  canceled  the  overdraft  of 
$245,477.01,  and  left  a  balanoe  to  the  credit  of 
Kershaw  &  Co.,  on  the  morning  of  June  16,  of 
$158,722.99.  Ai  soon  as  the  plaintiff  opened 
its  bank  on  that  day  thane  was  a  run  upon  the 
account  of  EjBrshaw  A  Co.,  and  before  11 
o'clock  in  the  morning  the  plaintiff  had  paid 
or  certified  their  checks  to  the  amount  of  $239,- 
980.78.  Meanwhile  the  plaintiff  received  oo 
deporit  $25,249.40;  but  this  was  a  draft  drawn 
against  a  shipment  of  wheat  which  the  olain- 
tuf  had  held  as  collateral  security,  ana  the 
plaintiff's  condition  was  not  bettered  thereby. 
The  plaintiff  therefore,  hi  zelianoe  upon  such 
depodt  of  $899,200,  not  only  canceled  Kerriiaw 
&  Co's  overdraft  of  $245,477.01,  but  also  gave 
them  $289,980.78  of  fresh  money,  making  a 
total  of  $485,407.79.  By  crediting  the  paper 
as  cash,  and  using  it  to  cancel  the  overdraft, 
the  plaintiff  also  waived  its  right  to  sell  for  that 
purpose  the  grain  which  it  held  as  collateral 
security.  The  result  was  that  when  the  plain- 
tiff did  seU  the  grahi,  after  the  paper  of  the 
Fidelity  Bank  was  dishonored,  it  realiied  only 
$449,194.88  for  the  same  gndn  which,  when 
the  plaintiff  stopped  paying  Kershaw  A  Co'a 
checks  on  June  14,  was  woith  $544,894,  being 
a  shrinkage  of  $95,699.12. 

When  the  plaintiff  had  paid  Kershaw  A  Oc^ 
checks  to  the  amount  of  $289,980.78,  their  ac- 
count was  overdrawn  $60,958.89;  and  when  it 
was  found  by  Kershaw  &  Co.  that  It  would  take 
§200,000  (instead  of  $68,000)  to  ray  their  dif- 
ferences in  the  Board  of  Trade  cleiffing-house, 
the  plaintiff  refused  to  certify  their  checks  for 
$200,000,  and  they  flierefore  suspended  pay- 
ment 

The  Fidelity  Bank  placed  the  amount  of  the 
certificate  of  deposit  involved  in  suit  No.  1111 
to  the  credit  of  the  plaintiff,  and  the  latter 
charged  the  same  on  its  books  to  the  Fidelitr 
Bank,  as  a  cash  deposit,  and  notified  the  Fklel- 
ity  Bank  that  it  had  done  so.  From  the  28th 
of  April,  1887,  when  the  Fidelity  Bank  seot 
the  first  certificate  of  deposit  to  the  plaintiff, 
down  to  the  15th  of  June,  1887,  the  Fidelity 
Bank  had  represented  that  Wilshire.  Eckert  h 
Co.  were  depositing  funds  with  it,  which  H 
was  remitting  to  the  plaintiff;  and  the  telegrams 
of  June  14, 1887,  from  the  Fidelity  Bank,  hehl 
out  Wilshire  as  the  owner  of  the  $600,000 
which  he  was  to  take  to  Chicaco  to  protect  the 
trades.  During  the  six  days  while  the  FIddity 
Bank  remained , open  after  the  paper  in  ques^; 
tion  was  taken  by  the  plaintiff,  the  Fidelity 
Bank  made  no  comphdnt  that  the  plaintiff  had 
not  acted  hi  aU  the  transactions  m  an  hooest 
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maoDer,  and  10  aooordanoe  with  the  instnic- 
Hods  of  the  Fidelity  Bank. 

What  took  place  between  the  officers  of  the 
Fidelity  Bank  and  Wilshire,  which  the  receiver 
aUeges  in  his  answer  amounted  to  a  conspiracy 
to  embeszle  the  funds  of  that  bank,  was  not  re- 
Tealed  to  the  plaintiff  until  it  was  disclosed  by 
the  evidence  taken  in  the  suits. 

In  regard  to  No.  1110,  It  is  contended  by  the 
receiTer  that  the  draft  could  not  take  effect  un- 
tfl  it  was  delivered  to  the  plaintiff;  that  such 
(4531  deHrery  must  have  been  made  by  the  Fidelity 
Bank;  that  therefore  WOshire  was  acting  for 
that  bank  in  deliveringthe  draft;  and  that,  as 
between  the  Fidelity  Bank  and  the  plaintiff, 
want  of  consideration  may  be  shown. 

The  draft  in  question  was  drawn  in  Ohio, 
upon  a  bank  In  Kew  Tort:,  and  was  payable  in 
-  Kew  York.  II  was  therefore  a  foreign  bill  of 
exchange.  Where  there  are  four  parties  to 
auch  a  bQl,  namely,  the  drawer,  the  drawee, 
tbek  nayee  and  the  remitter  or  purchaser,  the 
Qsusl  course  of  business  ii  for  the  drawer  to 
deliver  it  to  the  remitter  or  purchaser,  and  for 
the  hlter  to  deliver  It  to  the  payee.  In  such  a 
course  of  dealing,  the  remitter  does  not  act  as 
the  agent  of  the  drawer,  but  acts  for  himself, 
and  in  a  suH  on  the  bill  by  the  payee  against 
the  drawer,  want  of  consideration  cannot  be 
ahown,  if  the  payee  is  a  bona  fide  holder  for 
value.  Munro$  v.  Bordier,  8  C.  B.  8(t2;  Watmm 
T.  Ru$$eH,  8  Best  <&  8.  84;  8tmth  Batton  Iron 
€0,  T.  Br<wn, 08  Me.  180;  Bcm  v.  FoUer,  ON. 
H.  611;  Daniel,  Neg.  Inst.  §  178: 1  ParKms, 
Notes  and  Bills,  181,  190. 

When  Wilshire  went  to  theplaintifTs  bank, 
en  the  morning  of  June  10, 1897,  he  came  duly 
accredited  by  the  Fidelity  Bank  as  the  pur- 
chaser of  the  $000,000  of  paper  which  he 
brought;  and  he  acted  as  such  in  delivering  the 
draft  in  suit  in  No.  1110.  The  fact  that  the 
draft  was  payable  to  the  order  of  the  plaintiff 
was  not  inconsistent  with  the  representation 
that  Wilshire  held  it  as  purchaser  and  remitter. 
Wilshire  received  value  for  it  from  Kershaw 
dt  Co..  and  acted  with  them  in  getting  the  draft 
placed  to  their  credit  as  cash  t^  the  plaintiff; 
•0  that  the  plaintiff  became  the  holder  of  the 
draft  for  value.  Wilshire  gave  to  S^ershaw  ^ 
€0.  the  $400,000  on  account  of  the  indebtedness 
of  Wilshire,  Eckert  A  Co.  to  them.  As  Wil- 
shire delivered  the  paper  to  Kershaw  A  Co. 
with  the  knowledge  of  the  plaintiff,  and  with 
the  understanding  that  the  {Maintiff  was  to  take 
it  and  place  it  to  the  credit  of  Kershaw  ft  Co., 
the  past  indebtedness  of  Wilshire,  Eckert  ft 
Co.  to  Kershaw  ft  Co.  was  a  sufficient  consid- 
eration to  ffive  to  the  plaintiff  a  good  title  to 
the  paper  for  the  use  ox  Kershaw  ft  Co.;  and 
It  is  manifest  that  the  inducement  to  Wilshire 
to  give  the  paper  to  Kershaw  ft  Co.  was  chiefly 
the  consideration  that  the  plaintiff  would  give 
credit  at  once  to  Kershaw  ft  Co.  for  the  amount 
This  credit  was  given,  and  on  the  faith  of  it 
14541  the  plaintiff  paid  to  &ershaw  ft  Ca,  on  their 
^  checks.  $289,980. 7a    The  plainUff  thus  be- 

came tne  owner  of  the  paper  which  it  received 
on  deposit.     Cktrh  t.  MerehanU  Bank,  9  N. 
T.  MM);  Be  Franklin  Bank,  1  Paige,  949;  PUUt 
V.  Beebe,  57  N.  T.  889;  Metropolitan  Aat.  Bank ' 
▼.   £0fd,  90  N.   T.  680;    National  Bank  v.  I 

, i    MiOard,  77  U.  8. 10  Wall.  168  [19: 897];  Bn»k$ ' 

V.  Biffelaw,  148  Masa.  6;  NaUenal  Cbmawmo/I 

itsu  s. 


Bank  v.  JMTXm-,  77  Ala.  108;  A^rm  v.  Farmen 
d  M.  Bank,  79  Mo.  481;  Flannent  t.  Ck>aU$,  80 
Mo.  444;  TVfiis  v.  Meehania  Nat.  Bank,  86  N. 
J.  L.  688;  Terhune  v.  Berffen  Qmnt^  Bank,  84 
N.  J.  Eq.  807;  Be  Coreu^e  BetaU  Ad,  81  Beav. 
89;  JBr  parte  Riehdaie,  L.  R.  19  Ch.  Div.  409. 

We  do  not  think  that  the  fact  that  the  draft 
was  payable  to  the  order  of  the  plaintiff  was 
notice  to  the  plaintiff  that  Wilshire  was  not  iu 
purchaser  or  remitter;  or  that  the  manner  in 
which  the  plaintiff  acted  after  taking  the  draft 
for  deposit  shows  that  the  plaintiff  was  not  a 
bona  fide  holder  for  value. 

The  draft  for  $100,000,  in  suit  in  No.  1110, 
and  the  draft  for  $100,000  to  the  order  of  Ker- 
shaw ft  Co.,  showed  a  difference  in  form, 
which  was  noticed  by  the  assistant  cashier  of 
the  plaintiff,  who  feared  that  the  Fidelity  Bank 
mignt  claim  subsequently  that  the  draft  pay- 
able to  the  order  of  the  plaintiff  was  a  part  of 
the  $200,000  mentioned  in  the  certificate  of  de- 
posit in  suit  in  No.  1111.  He  therefore  sent  to 
the  Fidelity  Bank  this  telegram: 

"Chicago,  16  June,  1887. 
"Fideli^  National  Bank,  Cincinnati,  Ohio. 

"Your  draft  on  New  York,  number  sixteen 
four  twelve,  delivered  us  this  morning,  is  made 
payable  to  our  order.  Why  was  this  done,  and 
is  the  amount  charged  against  us  or  ii  it  intend- 
ed for  use  of  W.,  as  he  may  direct?  Answer 
quick. 

"American  Exchange  National  Bank." 

This  telegram  was  sent,  as  the  cashier  savs, 
"as  an  extra  precaution;"  but.  without  waiting 
for  a  reply  to  it,  the  plaintiiz  paid  the  checkiB 
of  Kershaw  ft  Co.  until  their  account  was  not 
only  exhausted  but  was  overdrawn  160,968.89, 
when  further  paymoit  of  their  diecks  was 
stopped.  This  was  two  hours  before  any  reply 
by  telegram  was  received  from  the  Fidelity 
Mnk.  When  the  reply  came,  it  did  not  disa- 
vow the  authority  of  Wilshire  to  use  the  draft 
Na  16,418  as  a  part  of  the  $0M  000,  the  reply 
being  as  follows: 

"Cincinnati.  Ohfe.  June  16.  1887. 
"American  Exchange  National  Bank,  Chicago. 
"We  want  number  sixteen  four  twelve  to 
apply  on  your  account,  and  have  wired  partiea. 
Please  send  all  drafts  to  us  and  order  Cincin- 
nati Nati<mal  to  deliver  one  to-day.  Party 
that  cootrols  qiecial  account  out  of  dty.  An- 
swer. Fidelia  National  Bank." 

The  inference  to  be  drawn  from  this  telegram 
was  that  draft  No.  16,418  had  been  given  to 
Wilshire  for  his  use,  but  that  sinoe  it  had  been 
issued  something  had  occurred  which  made 
the  Fidelity  Bank  desire  to  withdraw  it,  if  it 
could  obtain  the  consent  of  the  parties  in  in- 
tmst,  to  whom  it  had  wired.  The  telegram 
ftom  the  plaintiff  was  sufficient  to  notify  the 
Fidelity  Bank  that  Wilshire  was  using  draft 
Na  16,412  as  a  part  of  the  $600,000;  and  it 
gave  the  Fidelity  Bank  an  opportunity  to  ''an- 
swer quick"  that  Wilshire  had  no  right  to  use 
thst  draft  in  that  way,  if  such  were  the  fact 
There  wss  nothing  in  the  reply  telegram  from 
the  Fidelity  Bank,  even  if  it  had  been  received 
in  time,  to  warn  the  plaintiff  not  to  place  thst 
draft  to  the  credit  of  Kershaw  ft  Co.,  and  noth- 
ing to  discredit  Wilshlre's  title  to  it.  After 
that,  and  until  the  time  when  the  Fidelity 
Bank  dosed  its  doors,  it  oiade  no  claim  that 
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the  draft  No.  16,413  was  nol  issued  In  good 
fdib  as  a  part  of  the  $600,000,  or  that  the 
^Dtiif  bad  applied  it  wrooglj  to  the  credit  of 
Aershaw  A  Co. 

While  the  plaintiff  was  paying  the  checks  of 
Kershaw  &  Co.,  the  two  drafts  for  $100,000 
each  and  the  certificate  of  deposit  were  in  the 
bands  of  its  assistant  cashier,  on  the  way  to  be 
entered  upon  its  books,  and  while  they  were  In 
bis  bands  be  made  out  the  following  deposit 
ticket: 

[456]       **Aiiierioan  Bzohange  National  Bank,  Obloago. 

^*Depo8Hed  for  aoooiint  of  C  J.  Kershaw  &  Ca, 
June  15, 1887.  C!heok8  and  drafts  on  other  towns 
andoltiee: 

dooinnatl 200,000 

N,  Y 100 

fFldeUty............—— .•—•••.....    100,000 

400,000 
800 

SBOJBOO 

***0red1ted  subject  to  adTioe  fkom  the  FldeHtj 
Nat.  that  draft  is  for  Kershaw  aeoonnt.  We  have 
wired  for  advioe.** 

This  ticket  was  banded  to  the  teller  with  the 
deposit,  before  the  note  at  the  bottom  was  put 
upon  it;  but  immediately  afterwards  the  asust- 
ant  cashier  went  back  to  the  teller  and  added 
Uie  note.  This  deposit  ticket  was  not  made  out 
when  the  deposit  was  made. 

It  appears  that  when  the  deposit  was  taken, 
the  cashier  of  the  plaintiff  made  out  a  deposit 
ticket  showing  one  item  of  $400,000  deposited 
by  Eenthaw  £  Co.,  which  ticket  was  made  out 
at  their  reouest  when  they  handed  the  deposit 
to  the  cashier  and  told  blm  to  place  it  to  their 
credit.  That  deposit  ticket  did  not  come  to  Uie 
hands  of  the  assistant  cashier,  and  he  nuule  out 
the  above  deposit  ticket;  but  there  is  so  evi- 
dence to  show  that  the  latter  deposit  ticket  was 
ever  seen  or  assented  to  by  Kershaw  ^  Co.  or 
bv  Wilshire.  It  appears  that  Kershaw  A  Co. 
did  not  know  that  tne  pkdntiff  had  not  placed 
the  deposit  at  once  to  their  credit  on  its  books, 
although  they  did  know  of  the  telemm  which 
the  plaintiff  sent  to  the  Fidelity  Sank.  The^ 
above  deposit  ticket  was  thus  made  out  by  the  ' 
assistant  cashier  of  the  plaintiff,  for  the  use  of 
the  plaintiff,  and  it  did  not  change  in  any  way 
'  the  terms  of  the  deposit  as  between  the  plaintiff 
and  Kershaw  A  Co.,  being  only  a  private 
memorandum  for  the  guidimoe  of  the  paying 
[457]  teller.  The  credit  on  the  booksof  the  plaintiff 
was  not  made  in  accordance  with  the  terms  of 
that  ticket,  the  credit  being  in  one  item,  of 
$899,200,  and  unconditional,  the  note  at  the 
bottom  of  the  ticket  not  being  carried  into  the 
books  of  the  plaintiff. 

Thefie  words  in  the  telegram  of  June  16  from 
the  Fidelity  Bank,  "Please  send  all  drafts  to 
us,  and  orcfer  Cincinnati  National  to  deliver  one 
tonday.  Party  that  controls  special  account 
out  of  dty,"— are  explained  thus:  On  the  14tb 
of  June,  Irwhi.  Qreen  A  Co.  deposited  vrith 
the  plaintiff  a  draft  of  theirs  on  the  Fidelity 
Bank  for  $217,862.50,  which  the  plaintiff  sent 
to  the  Cincinnati  National  Bank  for  collection. 

It  was  presented  on  the  15th  of  June  to  the 
Fidelity  Bank,  which  refused  to  jpay  it,  alleg- 
ing that  the  deposit  against  which  the  draft 
was  drawn  bad  not  been  made.  Irwin,  Qreen 
A  Ca ,  however,  held  a  certificate  of  deposit  is- 
sued by  the  Fidelity  F'-nk,  and  their  draft  was 


drawn  against  that  deposit.  The  party.  Hoy  t. 
who  controlled  the  special  deposit  was  out  of 
the  City  of  Cincinnati,  but  he  was  in  Chicago^ 
and  said  that  the  draft  was  all  right  and  ought 
to  be  paid.  The  telegram  from  the  Fidelity 
Bank  contained  also  the  request  that  the  plain- 
tiff should  order  the  CincioDati  National  Bank 
to  turn  over  to  the  Fidelity  Bank,  without  pav- 
ment,  such  draft  for  $217,862.50,  and  should 
send  directly  to  the  Fidelity  Bank  all  drafts  uf^ 
on  the  latter. 

On  the  16th  of  June,  four  telegrams  passed 
between  Wilshire  and  the  plaintiff,  which  show 
that  the  plainHff  did  not  suspect  that  WOshirt 
had  any  connection  with  the  Fidelity  Bank  or 
its  oflScers.    The  first  was  as  follows: 

"Cincinnati,  Ohk>,  6  1 1$.  1887. 
"To  Am.  Ex.  Bank: 

"After  yesterday's  understanding  Kershaw 
must  be  protected  to-day.  Should  thisbe  dooe^ 
all  it  well;  if  not,  fear  trouble  to  all. 

Wilshire.- 

The  plaintiff  replied  as  follows,  under  date 
of  June  17th: 

"Chicago,  June  17, 1887. 
"Wilshire,  Cincinnati,  Ohio: 

"Do  not  admit  any  understanding,  but  if  yoQ 
will  deposit  three  hundred  thousand  to  the 
credit  of  this  bank,  with  the  First  National 
Bank,  Cincinnati,  and  have  that  bank  wire  to 
their  correspondents  here  by  cipher  that  this 
has  been  4)one,  and  to  advise  us,  and  also  have 
Chemical,  New  York,  telegraph  us  through 
American  Exchanse  National  Bank  that  the 
drafts  for  twobunored  thousand  which  will  be 
presented  by  American  Exchange  National 
Bank  for  our  account  and  use  of  iuirshaw  will 
be  paid,  we  will  protect  Kershaw  up  to  four 
hundred  thousand  dollars.  He  claims  three 
hundred  thousand  will  see  him  through." 

On  the  16th  of  Jime  the  plaintiff  received  the 
followbig  letter  from  the  Fidelity  Bank: 

"Cincinnati,  June  15,  1887. 
"American  Bxdiange  National  Bank,  Chicago* 
niinois: 

"Gentlemen:  We  charge  your  account 
$100,000  New  York  exchange  to  your  order 
sent  you  by  messenger  to-day. 

"Respectfully  yours, 

**E.  L.  Harper,  V.  P.  - 

The  plaintiff  thereupon  sent  to  Wilshire  the 
following  telesram,  and  Wilshire  replied  b/ 
telegram  as  foUowa: 

"June  16, 1887. 
"Wilshire,  Cincinnati: 

"Fidelity  advises  us  this  morning  by  letter 
that  they  have  charged  to  our  account  New 
York  exchange  for  one  hundred  thousand,  pay- 
able to  our  order  and  left  with  us  by  you  ye»> 
terday.  This  knust  be  reversed  and  Qtenucal 
instructed  to  wire  us  thev  will  pay  same.  Also 
Fidelity  wire  us  direct  that  they  nave  reversed 
the  charge,  and  authorise  us  to  use  this  item 
for  Kersnaw.  Otherwise  you  must  deposit 
four  hundred  thousand  instead  of  three  ntm- 
dred  thousand  in  the  bank  we  have  already  de» 
ignated.    Rush. 

"American  Exchange  National  Bank.* 

"Cincinnati,  1$. 
'^0  American  Exchange  NatL  Bank: 
"Your  telegram  reoalved  al  eleven  three 
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Will  go  to  work  al  oooe  tnd  trraoffe  matter, 
bat  you  mutt  lee  Kershaw  tbrougo  without 
fafl.  YoQ  thould  have  wired  at  aooDerand 
would  baye  Axed  joa  up  as  desired. 

••J.  W.  WiWiire." 

The  iek^m  dated  June  17,  from  the  plain- 
tiff to  Wifihire,  shows  that  the  plaiotiff  was 
determiaed  to  avoid  trouble  over  draft  No. 
18.418,  which  It  had  credited  to  Kershaw  A 
Go.,  bat  which  the  Fidelity  Bank  had  charged 
to  Uie  plaiutiff. 

WiUibire  left  Chicago  during  the  night  of 
June  15,  knowing  the  exact  condition  of  thin^rs 
between  Kershaw  A  Co.  and  the  plaintilT.  He 
reported  to  Harper  at  Cincinnati  the  next  morn- 
ing, and  at  the  totj  time  when  he  was  sending 
his  two  telegrams  of  June  16  to  the  plfiiDtifi, 
he  and  Haiper  were  arranging  further  to  de- 
fraud the  pLaiDtiff  by  stopphig  payment  of  the 
drafu  which  Wilshire  took  to  Chicago.  They 
telegraphed  the  Chemical  National  Bank  not 
to  pay  them,  and  when  the  four  drafts  were 
presented  it  refused  to  pay  them.  Harper  and 
Hopkins,  on  the  16th  of  June,  charged  draft 
No.  16,413  to  the  plaintiff  on  the  books  of  the 
Fidelity  Bank,  but  they  entered  it  in  the  trans- 
actions of  June  J0.  and  changed  the  footings 
of  the  column  in  which  the  entry  was  made. 

In  reply  to  the  su^estion  that  the  plaintiff 
took  the  draft  No.  16,412  as  collateral  security, 
and  therefore  was  not  a  bona  fide  holder  of  it. 
It  is  to  be  said  that  the  plaintiff  took  the  de- 
posit as  a  cash  deTOslt,  and  that  there  was  no 
agreement  with  Kershaw  A  Co.  that  the  de- 
posit should  be  held  only  as  security;  because 
the  amount  of  the  depont  was  credited  as  cash 
on  the  books  of  the  plaintiff,  at  or  about  11 
o'clock  on  the  mommg  of  June  15,  and  the 
plaintiff  paid  the  checks  of  Kershaw  A  Ook  on 
the  faith  of  the  deposit  of  the  draft 

The  conclusion  of  the  whole  matter  Is,  that 
the  FMelitY  Bank  represented  to  the  plaintiff 
that  Wilshire  was  a  bona  fide  holder  of  draft 
No.  16,418,  for  his  use  In  making  good  hib 
trades  with  Kershaw  A  Co.;  that  the  plaintiff, 
relying  on  such  representations,  took  the  draft 
on  deposit  from  Suershaw  A  Co.,  placed  It  to 
their  credit,  and  paid  their  checks;  and  that, 
under  those  circumstances,  the  Fidelity  Bank 
was  estopped  from  showing  that  Wilshire  wmi 
not  a  bona  fide  holder  of  the  draft,  and  the  re- 
ceiver stands  In  no  better  position  than  the  Fi- 
delity Bank. 

The  decree  of  the  drcult  ooort  in  No.  1110 
was  therefore  rlcht 

As  to  No.  1111  the  paper  In  ouestlaD  was  in 
Its  legal  character  a  oertidcate  of  deposit  Bart 
▼.  lAft  Amo.  54  Ala.  495;  Zona  t.  8trau9, 
107  iDd.  84  J4  West  Rep.  285];  Lr^ek  ▼.  OiM 
•mith,  64  Ga.  42.  60;  Howe  t.  Bartruu,  11 
Ohio  8t  448;  MiOer  ▼.  Aviien,  64  U.  8.  18 
How.  818  [14:  119]. 

The  certtflcate  stated  that  WOshlre,  Sckert 
A  Co.  had  deposited  so  much  money.  The  Fl- 
delity  Bank  telegraphed  to  the  plaintiff  that 
Wilshire  would  come  with  so  much  money. 
It  intended  that  the  plaintiff  shouM  take  the 
paper  as  money.  The  plaintiff  did  take  It  as 
money,  and  the  Fidelity  Bank  entered  the 

Eper  00  Its  books  as  being  its  own  check  upon 
elf.    Wilshire  went  to  the  plaintiff  on  the 
morning  of  Jone  16  as  the  purchaser  and  con- 
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troDer  of  the  oertlilcate  In  like  manner  as  be  went 
as  the  purchaser  and  controller  of  draft  Na  16>* 
412.  At  the  request  of  Wilshire,  Bckert  A  Co. . 
the  Fidelity  Bank  Issued  the  certificate  directly 
to  the  plaintiff.  What  has  been  said  before,  in 
relation  to  the  daim  of  the  plaintiff  as  the  holder 
of  the  draft  Na  16,412.  applies  with  eooal  force 
to  its  claim  as  the  holder  of  the  certificate.  It 
was  a  purchaser,  and  an  innocent  purchaser,  for 
value,  of  both  pieces  of  paper.  There  is  no  ques- 
tion of  negotiability,  because  the  suit  is  brought 
by  the  original  payee,  and  the  paper  was  applied 
by  the  plidntiff  for  the  use  of  Kenhaw  i  Co., 
as  directed  by  the  certificate.        •- 

As  soon  as  the  paper  was  delivered  to  and 
accepted  by  the  plaintiff,  the  Fidelity  Bank 
had  entered  into  a  contract  with  it  to  pay 
$200,000.  The  suit  Is  for  the  amount  which 
the  Fidelity  Bank  agreed  to  pay,  and  not  for 
damage  sustained  bv  the  plnintitf  through  the 
misrepresentation  of  that  bank.  Hie  plaintiff 
accepted  the  contract  In  good  faith,  by  placing 
8200,000  to  the  credit  of  Kershaw  A  Co.;  and 
it  also  charsed  $200,000  to  the  Fidelity  Bank, 
and  notified  that  bank  that  It  had  done  so. 
The  Fidelitv  Bank  acted  on  that  contract,  after 
It  was  notified  of  its  acceptance  by  the  plaintiff, 
by  placing  $200,000  to  the  credit  of  the  plain- 
tiff, and  chargtog  that  amount  to  WiUbire, 
Eckert  A  Co.  The  plaintiff  was  not  required 
to  pay  the  Fidelity  Bank  anything  upon  the 
contract,  because  the  Fidelity  Bank  represented 
that  Wilshire,  £ckert  ft  Ca  had  paid  for  it 
The  plaintiff  was  required,  if  it  accepted  the' 
contract,  to  give  the  benefit  of  it  to  Kershaw  A 
Co.  It  did  that  bj  at  once  giving  Kershaw  A 
Co.  credit  for  $200,000,  and  that  amount  still 
stands  on  its  books  to  the  credit  of  Kershaw  A 
Co.  The  defendant  cannot  efcape  the  conse- 
quences of  the  contract  of  the  Fidelity  Bank 
by  saying  that  the  statement  of  that  bank  that 
It  had  received  from  Wilshire,  Eckert  A  Ca 
the  consideration  for  the  contract  was  false, 
because  he  Is  estopped  from  setting  op  for  his 
protection  the  falnty  of  that  statement  after  the 
plaintiff  had  acted  upon  It  The  plaintiff  is 
seekinff  to  recover  opcm  a  contract,  and  the  re 
cdver la  defending  by  setting  up  the  false  ref#- 
reseoUtion  of  the  Fidelity  Bank. 

The  suggestion  la  not  a  sound  one  that  tho 
plaintiff  took  the  paper  under  such  dream- 
stance*  as  would  put  a  man  of  ordinary  pru- 
dence *>pon  inquiry.  The  Fidelity  Bank,  prior 
to  June  14.  1887.  had  notified  the  plaintiff  of 
four  depodts  made  with  the  former  by  Wil- 
shire's  firm,  for  the  use  of  Kenhaw  A  uo..  in 
April  and  May,  1887,  amounting  together  to 
8250,000.  For  each  of  those  depoeiu  the  Fi- 
delity Bank  had  Issued  paper  similar  to  that  In 
suit  In  No.  1111.  The  amounu  were  placed  to 
the  credit  of  Kershaw  A  Ca  by  the  pUintiff, 
and  wera  paid  by  the  Fidelity  Bank  to  the 
plaintiff  bi  the  due  course  of  business.  Noth- 
ing passed  between  the  two  banks  to  indicate 
that  the  Fidelity  Bank  knew  what  Wilshire'a 
firm  was  doing  with  the  monev.  until  the  telo> 

Sam  of  June  14,  from  the  Fidelity  Bank  to 
e  plaintiff,  was  received  by  the  latter.  The 
plaintiff  was  hanker  for  Kerehaw  A  Co.,  and 
bad  that  day  stopped  payment  of  their  chtfcka. 
Kershaw  A  Co.  were  the  broken  of  Wilshira's 
firm,  and  had  bought  a  large  quantity  of  wheat 
for  them  for  future  delivery,  which  needed  im- 
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mediate  protectioo  by  the  deposit  of  marglos. 
Tbe  Fidelity  Bank  was  the  tNiDker  in  Cincin- 
nati  of  Wilsbire's  firm,  aodthe  two  banks  were 
reipilar  correspondents.  It  was  natural  for 
Wilshire  to  ask  bis  baok  to  send  the  tele^^ram 
to  Kershaw  &  Go's  bank,  and  there  was  noth- 
ing in  that  to  put  a  prudeot  institution  upon  in- 
quiry. It  was  natural  that  the  cashier  of  the 
plaintiff  should  understand  that  the  two  banks 
were  carryin^^  on  the  telegraphic  corres- 
pondence solely  for  the  benefit  of  their  re- 
spective customers;  and  the  plaintiff  was  led  to 

[462]  expect  that  Wilshire  would  arrive  the  next 
morning  with  $600,000  of  his  own  money,  to 
use  in  making  good  his  trades  with  Kershaw 
and  others.  There  was  nothing  in  the  telcu^ram 
to  lead  the  plaintiff  to  understand  that  Wifihire 
would  be  in  Chicago  with  $600,000  of  the 
money  of  the  Fidelity  Bank,  to  make  good 
trades  of  his  for  that  bank.  The  appearance  of 
Wilshire  the  next  momfne  with  $600,000  would 
naturally  lead  the  plaintiff  to  believe  that  it  was 
bis  own  money,  and  the  same  money  spoken  of 
in  the  telegram  d  the  day  before  from  the  Fi- 
delity Bank. 

There  was  nothing  Id  the  paper  brought  by 
Wilshire  to  lead  the  plaintuf  to  suspect  tfiat 
the  money  was  the  money  of  the  Fidelity  Bank. 
The  paper  was  all  in  proper  form  to  oe  con- 
.  trolleicl  Dj  Wilshire,  and  to  be  used  by  him  to 
protect  his  trades  with  Kershaw  and  others. 
The  cashier  of  the  plaintiff  had  suggested  by 
telegram  to  the  Fidelity  Bank,  on  the  14th  of 
June,  that  Wilshhre  should  bring  currency. 
As  he  brought  paper,  which,  if  the  pldntifl 
took  it,  must  be  treated  as  money,  ana  as  the 
plaintiff  had  another  draft  on  the  Fidelity  Bank 
for  $217,862.50,  deposited  by  Irwin,  Oreen  & 
Co.,  which  was  then  in  Cincinnati  for  collec- 
tion, the  cashier  of  the  plaintiff,  before  finally 
taking  the  paper,  asked  Wilshhre  if  the  Fidelity 
Bank  was  solvent.  This  indicated  no  suspicion 
of  the  true  state  of  facts,  as  they  were  subse- 
quently disclosed,and  the  question  was  a  natural 
one  to  be  put  to  a  person  who  was  havinglan^e 
money  transactions  with  the  Fidelity  Bank, 
and  who  had  Just  indorsed  its  two  arafta  for 
$100,000  each.  The  attorney  of  the  plaintiff 
was  at  the  bank,  and  before  its  cashier  took 
the  paper  he  told  the  attorney  what  Wilshire 
had  said,  and  that  everything  appeared  per- 
fectly straight  He  would  not  have  taken  the 
paper  and  mdd  out  nearly  $240,000  on  the  faith 
of  It  if  he  nad  suspected  that  it  was  otherwise 
than  the  bona  fide  paper  of  the  Fidelity  Bank, 
issued  for  a  like  amount  ^  money  received  by 
that  bank. 

When  the  plaintiff  leaf  Aed  that  the  Fldditr 
Bank  had  refused  to  pay  the  Irw^,  Green  & 
Co.  draft  for  $217,862.00.  and  wnen  it  had  re- 
ceived the  tel^i^m  of  toe  Fidelity  Bank  ask- 
faig  that  that  diraft  be  turned  over  to  it  without 

[463]  payment,  it  lost  confidence  in  the  solvency  of 
the  Fidelity  Bank,  but  it  still  believed  Wilshire 
to  be  the  true  principal,  and  telemphed  him 
to  put  his  money  in  another  bai&.  Wilshire 
replied  by  telegram,  on  June  16:  "  WHl  go  to 
work  at  once  and  arrange  matter;  but  you  must 
see  Kershaw  through  mthoutfafl.  You  should 
have  wired  us  sooner,  and  would  have  fixed 
you  up  as  desired,"  thus  keeping  up  the  decep- 
tion. 
The  rumors  on  the  Board  of  Trade  and  in  the 
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public  press  that  Harper  was  the  real  principal 
for  whom  Wilshire  was  acting  cannot  lUIecl 
the  plaintiff.  There  is  no  evidence  that  any 
officer  of  the  plaintiff  ever  heard  any  rumor 
connecting  Harper's  name  with  the  purchases 
of  grain.  Even  if  the  plaintiff  had  learned  as 
a  fact  that  Harper  was  buying  wheat  through 
Wilshire,  that  would  not  have  been  notice  tluU 
the  statement  in  the  certificate  of  deposit,  that 
Wilshire,  Eckert  &  Co.  had  deposited  $200,000, 
was  false;  nor  would  it  have  been  notice  that 
Harper  was  using  the  funds  of  the  Fidelity 
Bank.  The  drafts  and  the  certificate  of  deposit 
were  all  of  them  signed  by  Hopkins,  the  as- 
sistant cashier  of  the  Fidelity  Bank.  Nothing 
occurred  to  make  the  plaintiff  suspicious  of  the 
bona  fide  character  of  the  paper;  and  Wilshire, 
by  delivering  the  paper,  affirmed  the  statement 
of  the  Fiddity  Bank  that  his  firm  had  depoiit- 
ed  $200,000  to  the  credit  of  the  pbdnliff.  Wil- 
shire was  concerned  in  concealing  the  truth. 
He  had  come  for  the  express  purpose  of  deceiv- 
ing the  pldntiff;  and  the  latter  cannot  bo 
dmrged  with  n^ligence  in  not  asking  for  in- 
formation from  him.  There  is  no  evidence 
tending  to  show  that  the  plaintiff  had  any  sus- 
picion that  Harper,  Hopuns  and  Wnshlre  had 
conspired  together  to  embezzle  the  funds  of  the 
Fidelity  Bank,  or  that  the  paper  was  rigned  by 
Hopkins,  and  delivered  by  Harper  to  Wilshire, 
to  be  used  in  purchasing  wheat.  The  success 
of  the  conspiracy  depended  on  the  concealment 
of  the  fact  that  Wilshire,  Eckert  A  Co.  were 
not  depositing  with  the  Fidelity  Bank  the 
amounts  for  which  it  was  issuing  its  paper. 
There  was  authority  to  issue  the  paper,  if  Wil- 
shhre. Eckert  A  Co.  made  the  depodt;  and  the 
consequence  of  the  fraud  must  fall  upon  the 
Fidelity  Bank,  and  not  upon  the  pbdntiff. 

As  to  the  suggestion  that  the  plaintiff  was 
not  warranted  in  giving  an  immediate  credit  of  1 
$200,000  to  Kershaw  &  Co.  on  the  faith  of  the 
certificate  of  deposit,  it  is  to  be  said  that  so  far 
as  the  face  of  the  paper  is  concsmed  it  was  left 
to  the  option  of  the  plaintiff  either  to  give  Ker- 
shaw i  Co.  the  immediate  use  of  the  money, 
or  to  await  the  collection  of  the  money  on  the 
certificate.  It  is  apparent  that  the  Fidelity 
Bank,  in  Issuini;  the  paper,  intended  that  the 
pUiintiff  should  use  it  as  money,  and  the 
emergency  upon  Kershaw  A  Company  required 
such  use  of  it. 

In  reply  to  thedaimon  the  part  of  the  receiver 
that  if  the  plaintiff  can  recover  at  all  it  can  re- 
cover only  the  money  which  it  paid  out  in  reli- 
ance on  the  certificate,  it  is  to  be  said  that  thai 
instrument  is  a  contract  by  the  Fidelity  Bank 
offering  to  the  plaintiff  to  become  itsdaUort^ 
the  sum  of  $200,000,  and  asking  it  to  become  a 
creditor  of  the  Fidelity  Bank,  for  the  benefit  of 
Kershaw  A  Co.,  the  object  being  to  oonvert  a 
credit  in  Cfaidnnati,  for  which  Wilsbire,  Eckert 
A  Co.  had  paid,  into  a  credit  in  Chicago  with 
the  plaintifr,  as  the  banker  of  Kershaw  A  Ca. 
for  Uie  use  of  that  firm.  The  plaintiff  accepted 
this  <^ered  contract  assumed  the  relatioQ  of 
creditor  to  the  Fidelity  Bank,  for  the  use  o( 
Kershaw  A  Co.,  and  at  once  gave  thorn  credit 
for  $200,000,  thus  fully  complying  with  the 
contract  When  the  pUintiff  placed  $400,000 
to  the  credit  of  Kmhaw  A  Co.,  it  paid  them 
that  amount;  and  the  kgal  effect  oC  the  transac- 
tion was  the  same  as  if  the  plaintiff  had  given 
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$400,000  in  canenoy  t»  Kenbaw  A  Co.,  and 
thc^  bad  depodtedll  to  thdr  credit  in  tome 
•Cher  bank. 

Tbe  j^ntiff  beld  Kenbaw  A  Co't  cbeck  for 
1866,878.18,  wbicb  it  wat  carrying.  The  check 
was  regular,  and  tbe  plaintiff  bad  a  rigbt  to 
baTe  it  paid  at  once,  it  bad  not  been  cbarged 
up,  for  tbere  was  onlT  $11,401.17  in  Kersbaw 
dt  Co't  account,  agunst  wbioh  to  cbarge  it: 
but.  In  statfng  toe  orerdraf t  on  tbe  evening  of 
June  14|  we  Gave  treated  it  at  if  it  bad  been 
debited.  Tbat  dieck  wat  paid  l^  tbe  plaintiff 
and  diarged  to  Kenbaw  S  Co.,  on  tbe  morn- 
ing of  June  10,  in  reliance  upon  tbe  depotit  of 
tbe  Fidelia  Bank  paper  for  $400,000.  Tbe 
plaiotiff  bad  tbe  ri«it  to  apply  tbe  depotit  of 
fcersbaw  &  Co.  to  Uie  payment  of  tbdrindebt- 
ednett  to  it  wbicb  wat  due.  It  wat  tbe  under* 
ttandinff  of  Kersbaw  A  Co.  tbat  all  of  tbeir 
outstanding  cbeckt  tbould  be  paid  from  tbe 
depodt.  In  addition  to  canceling  tbe  check  for 
$256,878.18.  tbe  plaintiff  paid  out  $288,080.78 
on  June  15.  It  therefore  paid  out  during 
tbat  dajr  $496,808.96.  It  receired  on  de- 
posit ^w9.200  in  Fidelia  Bank  paper,  and 
$25,249.40  in  a  draft  drawn  aninst  atnipment 
of  wheat,  and  tbere  wat  a  credit  upon  itt  oookt 
of  $11,401.17  at  tbe  beginning  of  busineet  on 
tbsit  day.  Tbe  debit  tide  of  tbe  account  wat 
therefore  $496,806.96,  and  tbe  credit  $485,- 
860.57,  being  an  excess  of  debit  of  $60,958.»i. 

Tbe  plainuff  alto  f orebore  to  teu  tbe  min 
which  it  beld  at  collateral  tecurity  for  Ker- 
tbaw  &  Co't  indebtedness,  and  which  was 
worth  on  June  14,  at  the  lowest  market  price 
of  that  day,  $544,894.  After  pavment  of  tbe 
Fideli^  Bank  paper  wat  refused,  tbe  plaintiff 
told  the  grain  for  $449,194,  a  thrinkags  of 
$95,700.  There  wat  no  amement  tbat  tbe 
plaintiff  should  bold  tbe  gnun,  but  tbe  deposit 
of  $400,000  nuule  it  unnecessary  to  sell  it,  and 
good  fsith  toward  Kenbaw  &  Co.,  under  the 
circumstances,  required  that  that  should  not  be 
done.  Tbe  plaintiff,  therefore,  in  reliance  up- 
on tbe  paper  of  the  Fidelity  Bank,  paid  the 
cbeck  or  Kershaw  A  Co.  for  $256,878.18.  gave 
them  $289,980.78  of  further  money,  and  suf- 
fered a  loss  of  $96,700  on  the  collateral  security 
which  it  held. 

We  do  not  think  tbat  tbe  matter  of  the 
application  of  tbe  proceeds  of  tbe  collateral 
security  has  anything  .to  do  with  either  of  tbe 


As  Kenbaw  A  Co.  deposited,  and  tbe  ^ain- 
Hff  credited,  the  three  piiecet  of  Fidelity  Bank 
paper  as  a  tingle  catb  item,  whatever  theplain- 
dff  did  on  tbe  faith  of  the  deposit  of  $400,000 
was  done  on  tbe  faith  of  each  piece  of  PJtper 
which  went  to  make  up  that  deposit  When 
tbe  plaintiff  accepted  tbe  certificate  of  deposit, 
H  was  at  liberty  touts  the  credit  for  |^,000 
in  any  manner  which  it  and  Kenbaw  St  Co. 
might  agree  upon,  tbe  oolr  requbrement  made 
bv  tbe  Fidelity  Bank  bdng  tbat  tbe  credit 
tnould  be  applied  to  tbe  use  of  Kersbaw  ACo. 
It  was  spplled  to  such  use  as  much  by  paying 
their  inaeotedness  to  tbe  plaintiff  as  by  piling 
what  Xher  owed  to  any  other  parly.  At  the 
plaintiff  It  teeking  to  recover  on  a  oontract 
with  wbicb  it  has  fully  complied  on  its  part, 
tbe  receiver  must  fully  comply  with  the  other 
part  of  it:  and  if  Wifsbire,  Eckert  A  Co.  did 
not  put  $200,000  Ip  *^  Fidelity  Bank  to  the 
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credit  of  the  plaintiff,  at  tbat  bank  declared 
they  had  done,  the  receiver  must  make  good 
tbe  representation  by  placing  a  like  amount  to 
the  credit  of  tbe  plaintiff. 

Ab  to  the  defense  that  Harper,  Hopkint  and 
Wilshire,  with  other  persons,  on  and  beforo 
June  14, 1887,  were  enga;;ed  in  purcbasinc^ 
wheat  on  contracts  for  future  delivery,  ana 
otherwise,  with  the  object  of  creatine  a  "  cor- 
ner" in  the  market;  that  at  tbe  time  of  the  de- 
livery of  the  paper  to  the  plaintiff  it  had  notice 
tbat  they  were  engaged  in  such  speculation; 
and  that  the  certificate  of  deposit  was  delivered 
to  Wilshire  and  by  him  to  the  pkintiff  to  be 
used,  through  the  plaintiff  and  by  Kershaw  «fe 
Co..  who  were,  and  were  well  known  to  the 
plaintiff  to  be,  broken  engaged  in  the  purchase 
of  wheat,  in  such  speculaUon,  for  the  account 
of  Wilshire  and  bis  confederates, — the  defense 
amounts  to  this,  that  If  the  plaintiff  received 
money  from  tbe  Fidelity  Bank  to  be  transferred 
to  Kershaw  A  Co.,  it  could  refuse  to  pay  over 
the  money  to  the  latter,  if  it  knew  that  they 
intended  to  use  tbe  money  to  pay  a  gsmblio^ 
debt  which  tbe  Fidelity  Bank  bad  contracted. 

When  tbe  plaintiff  received  the  deposit  from 
Kenbaw  A  Co.,  it  was  bound  to  honor  their 
checks  against  it;  and  it  could  not  refuse  to  pay 
them  on  tbe  ground  that  Kenbaw  dt  Co.  bi^ 
tended  to  make  an  improper  use  of  the  money. 
If  Wilthire,  Eckert  &  Ca  and  Kersbaw  &  Co. 
were  engaged  in  gambling,  and  the  former  had 
deposited  moncnr  in  tbe  fidelity  Bank  to  be 
transferred  to  tne  plaintiff,  in  order  that  Ker- 
sbaw A  Co.  might  check  out  tbe  amount  fronk 
tbe  plaintilTs  bank  in  payment  of  losses  sus- 
tained in  the  gambling  transactions,  and  both 
banks  knew  that  tbo  money  was  to  be  so  used, 
stm  the  Fidelity  Bank,  having  received  the  de- 
posit, could  not  refuse  to  pay  it  over  to  the 
plaintiff,  and  the  plaintiff,  naving  received  it, 
oould  not  refuse  to  honor  the  checks  of  Ker- 
sbaw A  Ca  dnwn  against  it  Tenant  v.  ^ 
liUt^  1  Boa.  A  P.  8;  Farmer  t.  Bus$eU,  1  Bos. 
A  P.  296;  aiuirp  v.  Taylor,  2  PhiL  801 ;  Arm- 
Strang  v.  ToUr,  24  U.  8. 11  Wheat.  258  [6:  46SJ; 
Kinsman  ▼.  Parkhurst,  59  U.  8.  18  How.  2S9 
[15:  8851;  Brooks  v.  HarUn,  69  U.  &  2  Well. 
70  [17:  7821;  Pianters  Bankr.  Union  Bank,  93^ 
U.  8.  16  WalL  488  [21:  4781:  MeHiicken  v. 
PtHn,  59  U.  8.  18  How.  507  [15:  5041. 

Nor  do  we  think  tbat  the  Sutute  of  Illinoia 
(1  8tarr  A  Curtis  Stot  1885,  pp.  791,  792,  sec- 
tions 180, 181),  or  the  case  of  P^arce  v.  FooU, 
118  nL  228.  hat  any  application  to  the  present 
case.  That  Statute  makes  it  an  offense  to 
"comer*  the  market,  or  to  attempt  to  do  so. 
and  makes  vdd  all  contracts  to  reimburse  or 
pay  any  moo^  or  property  knowingly  lent  or 
advanced  at  tbe  time  and  place  of  any  pisy  oi 
bet,  to  any  person  gamin  g  or  betting.  The  two 
banks  were  not  attempting  to  comer  tbe  market 
In  wheat  Whether  Wilshire  and  his  coofed- 
entes  were  engaged  in  attempting  to  do  so,  and 
bad  made  purchases  for  tbat  purpose  througl» 
Kersbaw  A  Co.  as  brewers,  is  another  quest iou. 
This  is  not  a  suit  by  Kershaw  A  Co.  against 
Wilshire  or  hit  firm,  or  against  tbe  Fidelity 
Bank*  It  is  a  suit  on  a  contract  made  by  Uie 
FkleUty  Bank  with  the  plaintiff;  and  the  re- 
ceiver cannot  defend  it  on  the  ground  that  tbe 
plaintiff  knew  tbat  if  Itpald  over  tbe  money  u> 
Kersbaw  A  Co.,  as  the  Fidelity  Bank  requested. 
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the  money  would  be  used  In  an  lUegal  tranfao- 

tiOD. 

In  Feofrm  ▼.  Fo€(U^  mipra,  Foote  made  an  ex- 
preas  agreement  with  oeitain  commission  men 
to  trade  ezdnsiTelr  in  differences  in  options, 
•declaring  that  be  did  not  want  to  boy  any  pro- 
visions, but  iimply  to  speculate  and  settle  on 
differences.  He  lost  a  large  sum  in  sacb  trans- 
actions, and  indorsed  over  to  the  commission 
men  certain  notes.  The  court  held  that  such 
options  were  fcambling  contracts,  and  that,  as 
the  Statute  of  Illinois  provided  that  any  person 
who  should  lose  in  a  gambling  transaction 
might  recover  back  from  the  winner  whatever 
he  should  pay  on  account  of  such  loss,  Foote 
could  recover  the  value  of  the  notes  from  the 
commission  men.  But  the  plaintiff  is  not  the 
winner  in  any  gambling  transaction.  The  pur- 
port of  the  decision  in  Pearee  v.  Foote  is  that, 
as  the  comroission  men  participated  in  the  ille- 

Sil  transaction,  they  could  not  take  the  ground 
at  their  interest  was  only  that  of  a  commis- 
sion. The  plaintiff  is  not  in  the  situation  of  the 
commission  men,  and  the  receiver  is  not  in  the 
situation  of  Foote.  The  cases  which  have  been 
[468]  decided  in  reffard  to  the  Statute  of  DUdoIs  arose 
between  brokers  and  principals,  or  between 
winner  and  loser,  and  do  not  apply  to  the  case 
at  bar.    - 

It  is  contended,  however,  t>y  the  receiver,  that 
the  money  advanced  by  the  plaintiff  to  Kershaw 
&  Co.,  on  the  15th  of  June,  was  advanced 
knowingly  at  the  time  in  the  course  of  an  at- 
tenipt  to  comer  the  market  and  to  aid  Kershaw 
&  Co.  in  doing  so.  The  Statute  of  Dlinois 
makes  void  any  contract  "for  the  reimbursing 
or  paying  any  money  or  property  koowiuglv 
lent  or  advanced  at  the  time  and  place  of  such 
plav  or  bet  to  any  person  or  persons  sogaming 
or  betting. "  This  is  not  a  suit  against  ^rsha w 
A  Co.  to  recover  money  lent  to  them;  nor  is  it 
true  that  the  plaintiff  advanced  money  to  them 
to  assist  them  in  attempting  to  comer  the 
market  It  is  not  averred  in  the  answer,  nor 
proved,  that  Kershaw  A  Co.  were  engaged  in 
such  an  attempt  The  averment  of  the  answer 
is  that  Harper,  Hopkins,  Wilshire  and  other 
persons  to  the  defendant  unknown,  were  en- 
gaged in  such  an  attempt,  ana  that  &rshaw  & 
Co.  were  acting  as  brokers;  but  it  is  not  averred 
that  the  brokers  had  any  knowledge  of  the  ob- 
ject of  their  principals,  and  the  evmence  shows 
that  they  had  no  such  knowledge.  The  money 
which  the  plaintiff  advanced  to^ershaw  &  Co., 
on  the  15tnof  June,  was  not  lent  to  them  on  an 
•agreement  by  them  to  repay  it;  but  it  was  ad- 
vanced to  them  in  consideration  of  the  deposit 
with  the  plaintiff  of  the  $400,000  of  Fidelity 
Bank  paper.  Nor  is  there  anj  proof  that  any 
of  the  monev  paid  by  the  plaintiff  to  Kershaw 
^  Co.,  on  the  15th  of  June,  was  naid  out  for 
wheat  purchased  for  Wilshire,  Eckert  &  Co. 
The  burden  was  on  the  receiver  to  show  clearly 
that  the  monev  paid  out  was  upon  illegal  trans- 
actions. He  fails  to  do  so;  and  much  more  does 
he  fail  to  show  that  the  monev  was  paid  for 
present  purchases,  that  is,  in  the  language  of 
the  Statute,  that  it  was  advanced  "  at  the  time 
and  place "  of  the  purchases,  and  not  to  pay 
debts  incurred  in  the  making  of  past  purchases. 
If  it  were  shown  that  the  plaintiff  advanced 
mooej  to  Kershaw  A  Co.,  on  the  I5th  of  June, 
to  be  used  in  paying  for  wheat  which  Kershaw 
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A  Go.  had  purchased  at  some  time  in  the  past, 
in  an  attempt  to  comer  the  market,  it  would 
not  follow  tnat  the  plaintiff  could  not  coUecC 
from  them  audi  advances.  rM9] 

Where  losses  have  been  made  in  an  iDecal 
transaction  a  person  who  lends  money  to  Um 
loser  with  which  to  pay  the  debt  can  recover 
the  loan,  notwithstanding  his  knowledge  of  the 
fact  that  the  money  was  to  be  so  used.  Arm- 
itrong  v.  ToUr,  24  U.  S.  11  Wheat  258  [6:  4681; 
Kiniro  v.  BuUiU.  68  U.  S.  22  How.  258,  m 
[18: 818,  8171:  PlanUn  Bank  v.  Union  Bank, 
88  U.  S.  18  WalL  500  [21:  4801;  T^ler  v.  Car^ 
lisle.  79  Me.  210  [4  New  £ng.  Rep.  409]:  Mo- 
Gavoek  v.  Puryear,  8  Coldw.  84;  Waugk  t. 
Beek,  114  Pa.  422  [5  Cent  Rep.  £»6p. 

It  is  not  shown,  as  is  claimed  by  the  receiver, 
that  in  advancing  the  money  to  Kershaw  A 
Co.  the  plaintiff  became  a  participator  in  an  il- 
legal attempt  to  comer  the  market,  or  that  it 
hful  aided  in  such  an  attempt  by  previouslv  ad- 
vancing money  to  them  upon  a  part  of  the 
wheat  as  collateral  security.  Although  the 
plaintiff  had  advanced  monev  from  ume  to 
time  to  them  upon  wheat  as  collateral  seciuity, 
there  is  no  evidence  that  it  knew,  or  had  any 
reason  to  suspect  that  the  wheat  was  purctiased 
in  an  attempt  to  comer  the  market 

An  obligation  will  be  enforced,  though  indi- 
rectly connected  with  an  illegal  transaction,  if  it 
is  supported  by  an  indepenaent  consideration, 
so  that  the  plaintiff  does  not  require  the  aid  of 
the  illegal  transaction  to  make  out  his  case. 
Armstrong  r.  Toler,  24  U.  S.  11  Wheat  258  [8: 
4681;  Faikneu  v.  Bsjfnous,  4  Burr.  2069;  Pietris 
V.  Mannay,  8  T.  R  418;  FoLrmer  ▼.  Russell,  1 
Bos.  A  P.  296;  Planters  Bankr,  Union  Bank, 
88  U.  8.  16  WaU.  488  [21:  478]:  MeBlairw. 
Oibbes,lSS  U.  8.  17  How.  282,  286  [15:182, 
188];  Brooks  w.  Martin,  69  U.  8.  2  Wall  70 
[17: 782];  Bty  v.  Second  Nat.  Bank,  79  Pla.  453. 

Although  the  contract  between  the  two  banks 
was  made  in  the  State  of  Illinois,  it  was  to  be 
performed  in  the  State  of  Ohio;  and.  the  re- 
ceiver being  estopped  from  saying  that  WQ- 
shire.  Eckert  A  C!o.  did  not  deposit  the  $200.- 
000  in  the  Fidelity  Bank  to  the  credit  of  the 
plaintiff,  it  is  the  law  of  Ohio  (Ehrman  ▼.  Un- 
ion Cent.  L.  Ins.  Go.  85  Ohio  St  824)  that  ha 
cannot  be  heard  to  say  that  the  plaintiff  ao- 
quired  the  certificate  of  deposit  In  connection 
with  an  illegal  transaction. 

The  result,  however,  of  the  evldenoo  is  that 
it  does  not  appear,  as  alleged  in  the  answer  of 
the  receiver,  that  the  pltiintiff  had  knowledge 
or  notice  that  the  paper  in  suit  was  delivered  UTO] 
to  it  to  be  used  through  it  by  Kershaw  A  Co. 
in  connection  with  an  attempt  to  comer  the 
market.  A  detailed  discussion  of  the  evidence 
would  not  be  profitable. 

We  think,  therefore,  that  the  drcnit  court 
was  right  in  making  a  decree  against  the  f»> 
ceiver  in  No.  1111. 

In  both  of  the  cases  it  is  daimed  that  the 
court  erred  in  adjudgmg  that  the  plaintiff  was 
entitled  to  interest  on  the  25  per  cent  dividend 
on  its  claim,  from  October  81,  1887,  until  the 
time  the  dividend  should  be  paid.  As  author- 
ity the  receiver  cites  the  case  of  Whits  v.  Knsct, 
111  U.  8.  784  [28:  608].  But  we  do  not  think 
it  appliea.  In  that  case  a  judgment  was  ob- 
tained for  a  claim  by  White,  in  June,  1883. 
which  included  interest  on  hk  claim  to  that 
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time.  WbDe  the  daim  was  in  litigation,  the 
reoeiver  had  paid  ratable  dividends  of  65  per 
cent  to  other  creditors.  After  the  judgment 
in  favor  of  White,  the  comptroller  of  the  cur- 
rency calculated  the  amount  due  him  as  of 
December  20,  1876,  the  time  when  the  bank 
failed,  and  paid  him  65  per  cent  on  that  amount 
He  contended  that  the  dividend  should  be  cal- 
culated on  his  claim  with  interest  to  the  time 
of  the  judgment;  but  this  court  sustained  the 
action  of  the  comptroller.  In  the  present  case, 
the  claims  of  the  plaintiff,  as  allowed,  do  not 
include  interest  beyond  the  date  when  the  baok 
failed.  Interest  upon  the  dividend  which  it 
ought  to  have  received  on  the  81st  of  October, 
1887,  is  a  different  matter.  The  allowance  of 
that  interest  is  necessary  to  put  the  plaintiff  on 
an  equality  with  the  other  creditors.  That 
point  was  not  decided  in  White  v.  Rnax,  and 
we  think  the  circuit  court  did  not  err  in  allow- 
ing such  interest 

It  retults  that  the  decrees  in  both  eaeee  must  be 
e^fflrmed. 

Mr,  Chief  JueUee  Fuller  did  not  take  any 
part  Ui  the  decision  of  this  caae. 


DANIEL  8TURR.  Appi., 

CHARLES  W.  BECK., 

<8ee&  G.  Beporter*B  ed.  S41-6SB.) 

JurisdieUonal  amount — territorial  Judgment, 
refriew  qf— riparian  proprietor's  rights  to  run- 
fting  stream^settler  under  homestead  entry  of 
lemdi,  is  riparian  proprietor — right  to  water 
of  stream—iauffktl  oeeupaney  4ieo,  iSS9,  Rev, 
Stat, 

1.  Upon  the  affldavlts  filed  on  both  sides  in  this 
ease,  the  ooort  decides  that  the  water  right  in 
controversy  Is  worth  the  jurisdictional  aviotmt, 
and  the  motion  to  dismiOB  is  overruled. 

t.  No  Judgment  or  decree  of  the  hiffhsbc  court 
of  a  Territory  can  be  reviewed  by  ^Is  court  in 
matter  of  fact,  but  only  to  matter  of  law,  and 
this  court  is  confined  in  this  case  to  determlnlnff 
whether  the  court *B  findings  of  fact  support  the 
Judgment. 

JL  A  riparian  proprietor  of  land  bordering  upon  a 
running  stream  has  a  right  to  the  flow  of  Its 
waters  as  a  natural  Incident  to  his  estate,  and  they 
cannot  be  lawfully  diverted  against  his  consent. 

4.  A  settler  who  has  made  a  homestead  entry  of 
public  land  for  over  a  year,  and  has  been  in  pos- 
session for  three  years,  is  a  riparian  proprietor  of 
the  land,  as  to  another  person  who  subsequently 
locates  a  water  right  on  the  land. 

Noxx.— ^  to  aUuoUm  or  aeeretion  and  relietion: 
right  to,  and  ownernMp  of:  by  what  Hato  tUie  to  is 
determined;  ruie  of  dtvisUm  among  ri^parian  owners^ 
—see  note  to  Kennedy  v.  Hunt,  Bk.  12,  p.  829:  also 
note  to  St  Clair  Ck>unty  v.  Lovlngston,  Bk.  28,  p.  60. 

Astoright  of  the  UnUed  StaUsand  the  States  to 
shore  tands  and  aeoretions  against  piers^  see  note  to 
Hallett  V.  Beebe,  Bk.  14,  p.  8S. 

As  to  what  is  seashore:  how  far  lands  bounded  on 
extend,— see  note  to  U.  S.  v.  Pacheco,  Bk.  17,  p.  806. 

As  to  tiOe  to  water  by  approprfotCon;  eomman-iaw 
rtOe:  rule  of  mining  StotM,— eee  noCs  to  Atchison  v. 
Peterson,  Bk. »,  p.  414. 


6.  No  subsequent  attempt  to  take  tiie  water  only 
can  override  the  prior  appropriation  of  both  land 
and  water  of  a  settler  who  has  made  a  homestead 
entry  of  the  land,  and  idio  has  lawful  riparian 
occupancy  with  intent  to  appropriate  tlie  land. 

9,  8mith*s  lawful  occupancy  in  this  case  under  set- 
tlement and  entry  was  a  prior  approprlatloa 
which  Sturr  could  not  displace. 

T.  Section  2880  of  the  Revisod  Statutes  as  to  rights 
to  the  use  of  water  was  rather  a  voluntary  recog^ 
nition  of  a  pre^exisUuK  right  of  possession,  coi»- 
stituting  a  valid  claim  to  its  continued  use,  than 

'  the  establishment  of  a  new  one. 

[No.  1172.] 
Submitted  Dee.  9. 1889.  Decided  March  S,  1890. 

APPEAL  from  a  judgment  of  Ihe  Supreme 
Court  of  the  Territonr  of  Dakota  affirm- 
ing a  judgment  of  the  District  Court  of  that 
TOTitorv  dismissing  a  suit  for  an  injunction 
against  defendant  from  interfering  with  an  al- 
leged water  right  of  complainant  and  the  use 
of  the  water  of  a  creek  and  for  damages.  4/* 
firmed. 

Statement  by  i/r.  OhitfJusUee  TnHert 
This  suit  was  commenced  by  Daniel  Sturr 
against  Charles  W.  Beck  by  a  complaint  filed 
in  a  District  Court  of  the  Territory  of  Dakota, 
seeking  an  injunction  against  the  defendant 
from  interfering  with  an  alleged  water  right 
and  ditch  of  the  complainaut  and  the  use  of 
the  water  of  a  certain  creek  through  the  same, 
and  for  damages  alleged  to  have  been  sustaiued 
by  interference  which  had  already  taken  place. 
The  allegations  of  the  complaint  were  denied 
in  the  answer  of  thedefendEUit,  so  far  as  incon- 
sistent with  its  statements;  and  the  facts  in  re- 
gard to  the  matters  set  up  in  the  complaint 
were  averred  by  the  defendant  as  he  claimed 
them  to  be,  with  a  prayer  for  an  injunctioa 
against  the  complainant  from  trespassing  upon 
his  land  and  diverting  the  water  of  the  creek, 
and  from'  keeping  and  maintaining  the  ditch 
on  his  land,  and  for  damages  and  costs.  The 
cause  was  tried  by  the  court  upon  an  agreed 
statement  of  facta,  it  bein^  stipulated  that  the 
court  might  make  its  findings  of  fact  and  con- 
clusions of  law  on  such  agreed  statement  with 
the  same  effect  as  if  the  facta  therein  contained 
had  been  proven  in  court  The  court  ther» 
upon  proceeded  to  make  its  findings  of  faoi 
and  conclusions  of  law  as  follows: 

"  Findings  of  Faet. 


»$ 


188  U.  S. 


U.  S..  Book  88 


l8t.  That  the  plahitiff ,  Daniel  Sturr,  made 
a  homestead  filing  or  entiyof  the  8.  E.  i  N. 
W.  i,  B.  i  S.  B.i,  and  S.  W.J  8.  E.  i  of  sec. 
85,  town.  7  N.,  of  range  8  £.,  B.  H.  M.,  on 
the  15th  day  May,  1880,  and  thereafter  at  the 
United  Slates  land  office  at  Deadwood,  D.  T., 
made  final  proof  or  entry  thereof  on  the  lOtb 
day  of  May,  1888,  having  settled  thereon  in 
June,  1877,  and  he  has  resided  thereon  contin- 
uously ever  since,  cultivating  at  least  seventy 
acren  thereof,  and  has  received  a  patent  for 
said  land  from  the  United  States. 

"  2d.  That  one  John  Smith  made  a  home- 
stead filing  or  entry  of  the  W.  i  8.  E.  i  S.  W. 
i  N.  E.  i,  and  lot  2  of  sec.  2.  town.  6  N.,  of 
range  8  E.,  B.  H.  M.,  on  the  25th  day  of  March. 
1879,  and  thereafter  at  the  United  States  land 
office  at  Dead  wood,  D.  T.,  made  final  proof  or 
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entiT  thereof  on  the  10th  day  of  May,  1888. 
having  settled  thereon  in  March,  1877,  and  re- 
sided Siereon  until  he  sold  the  same  to  defendant 
Beck,  in  May,  1884,  and  has  received  a  patent 
for  said  land  from  the  United  States. 
"  8d.  That  jn  or  about  the  15th  day  of  May, 

1880,  the  plaiDtiff,  Daniel  Sturr,  without  any 
grant  from  John  Smith,  the  occupant  and 
claimant,  m  above  stated,  went  upon  the  home- 
stead ckom  of  John  Smith,  above  described, 
and  located  a  water  right  on  said  Smith's  home- 
stead, claiming  the  right  to  divert  500  inches,* 
miner's  measurement,  of  the  waters  of  False 
Bottom  Creek  then  and  long  prior  thereto  flow- 
ing over  and  across  said  land  in  its  natural 
channel,  and  to  carry  the  same  by  means  of  a 
ditch  to  and  upon  his  own  homestead  claim, 
immediately  adjacent. 

*'4th.  That  said  plaintilT  posted  a  written 
notice  at  the  point  of  said  proposed  diversion, 
claiming  the  right  to  divert  said  water,  and 
caused  a  copy  of  the  same  to  be  filed  in  the 
office  of  the  register  of  deeds  in  and  for  Law- 
rence County,  Z>akota,  on  the  9th  day  of  May, 

1881.  and  the  same  was  recorded  in  Book  14, 
page  468,  of  the  records  of  said  counU. 

"5th.  That  immediately  thereafter  the 
plaintilf  constructed  a  ditch  from  the  point  of 
such  diversion  across  the  John  Smith  home- 
stead, and  direrted  and  conveyed  not  less  than 
800  inches  of  the  waters  of  said  False  Bottom 
Creek  to  and  upon  his  said  land  adjacent,  and 
there  used  the  same  for  irrigating  his  crops 
growing  thereon  whenever  the  same  was  neces- 
sary until  interfered  with  by  the  defendant,  in 
the  summer  of  1886. 

"6th.  That  on  May  first,  1884,  John  Smith 
oonveyed  his  said  homestead  to  the  defendant, 
Charles  W.  Beck,  by  warranty  deed,  purport- 
ing to  convey  the  fee  without  any  reservation, 
whereupon  Uie  plaintiff  entered  into  the  posses- 
sion thereof  and  has  so  remained  ever  since. 

"7th.  That  in  the  spring  of  1886  the  defend- 
ant Beck  notified  the  plain  tiff  Sturr  to  cease  di- 
Terting  the  waters  of  False  Bottom  Creek  from 
their  natural  channel  upon  defendant's  said 
land,  and  forbade)  him  maintaining  his  said 
ditch  upon  defendant's  said  land  for  that  pur- 
pose. 

"8th.  That  the  custom  existing  and  which 
has  existed  in  Lawrence  County  ever  since  its 
settlement  recognizes  and  acknowledges  the 
right  to  locate  water  rights  and  to  divert,  ap- 
propriate and  use  the  waters  of  flowing  streams 
for  purposes  of  irrU^tion  when  such  location, 
diversion  and  use  cu)es  not  conflict  or  interfere 
with  rights  vested  and  aeenvHl  prior  thereto. 

"9th.  That  neither  John  Smith  nor  the  de- 
fendant Beck  ever  made  any  water-right  loca- 
tion claiming  the  waters  of  False  Bottom 
Creek,  and  had  not  prior  to  the  said  location 
Uiereof  by  the  plaintiff.  Daniel  Sturr,  ever  di- 
f erted  the  said  waters  from  their  natural  chan- 
nel where  they  had  been  accustomed  to 
fiow. 

"10th.  That  said  John  Smith,  on  the  second 
day  of  February,  1882,  recited  in  the  written 
contract  of  that  date  made  with  the  plaintilL 
Daniel  Sturr,  that  the  latter  was  the  owner  of 
the  Elm  Tree  water  right,  which  was  the  said 
water  right  located  as  aforesaid  by  said  Sturr 
cm  the  16th  day  of  May,  1880. 

"11th.  That  the  IMS  of  said  water  for  irriga- 


tion is  beneficial  and  valuable  to  the  person  or 
persons  owning  or  possessing  the  same. 

**Oanelunoiu  qf  Law, 

"1st.  That  at  the  time  of  the  location  of  the 
water  right  made  upon  John  Smith's  home- 
stead by  the  plaintiff,  Daniel  Sturr,  in  M^, 
1880,  a  prior  right  to  have  the  waters  of  ssid 
False  Bottom  Creek  fiow  in  the  regular  chan- 
nel of  said  creek  over  and  across  saSi  land  had 
vested  in  John  Smith  by  virtue  of  his  home- 
stead filing  or  entry  made  on  the  26th  day  of 
March,  1879,  behaving  made  final  proof  or  en- 
trv  therfiftfter 

"2d.  That  said  vested  right  so  acquired  br 
said  John  Smith  was  conveyed  to  the  defend- 
ant, Charles  W.  Beck,  by  warranty  deed  on 
May  first,  1884. 

'^8d.  That  the  plaintiff,  Daniel  Sturr.  by  his 
location  and  diversion  of  the  waters  of  False 
Bottom  Creek,  so  made  by  him  upon  the  home- 
stead of  said  John  Smith  on  the  16th  day  of 
May,  1880,  acquired  no  right  as  against  the  de- 
fendant Beck  to  divert  said  waters  or  to  main- 
tain a  ditch  upon  defendant's  land  forithat  pur- 
pose. 

"4th.  That  the  patent  issued  to  John  Smith 
for  the  premises  mentioned  related  hack  to  the 
date  of  bis  making  his  homestead  filing  or  en- 
try of  said  premises  on  the  25th  day  of  sUrch, 
1879. 

"6th.  That  the  plaintiff  can  take  nothing  hj 
thisacUon." 

Judgment  in  favor  of  the  defendant  was  en- 
tered, dismissing  the  complaint  upon  the  mer- 
its and  awarding  costs. 

To  the  tenth  finding  of  fkot  and  to  coodti- 
slons  of  law  Nos.  1,  9,  8  and  4  {daintttf  dvij 
excepted,  and  also  to  the  judgment  and  decree, 
and  filed  his  motion  to  set  a&e  oeitain  of  llie 
findings  of  facts  and  conclusions  of  law,  and  to 
adopt  others  named  in  their  places,  and  also  for 
a  new  trial,  which  motions  were  severally  over- 
ruled, and  he  excepted.  Plaintiff  thereupon 
prosecuted  an  appeal  to  the  Supreme  Court  of 
the  Territory,  and  asdffned  as  error  that  the 
cotirt  erred  "in  its  finding  of  fact  No.  10,  and 
in   not  correcting  the  same  as  requested  by 

{>laintiff  in  his  m^on  to  correct  sam  findincr 
n  the  conclusions  of  law  Nos.  1,  2,  8  and  4 
respectively;  in  denying  the  motion  for  a  new 
trial,  and  "because  the  decision  of  the  court  is 
agamst  law."  The  Judgment  of  the  district 
court  was  affirmed  by  the  supreme  court,  which 
rendered  the  following  opinion:  '*The  Judg- 
ment of  the  lower  court  is  affirmed.  The  court 
holds  that  the  homesteader  was  the  prior  appro- 
priator  of  the  water  right,  and  the  plaintiff  has 
no  right  to  enter  upon  the  prior  possession  of 
the  (&fendant  under  his  H.  B.  for  the  purpose 
of  appropriating  anv  portion  of  the  running 
streams  and  creeks  tnereon."  Aji  appeal  was 
then  taken  to  this  court 

Memn.  Daniel  HoLau^hlia  and  Wil- 
IIjub  R.  Steele,  for  appellant: 

Until  it  parts  with  its  ownership,  the  govern- 
ment is  the  riparian  proprietor  of  the  publie 
lands. 

AtthUon  ▼.  Fetenon,  87  U.  8.  80  WaU.  61(^ 
(22:  415);  Irwin  v.  PhiUm,  6  Cal.  140:  BmtU 
0.  <ft  Z>.  Oo.  V.  VauqknAX  CaL  148;  Ortm^ 
T.  Diswn,  18  Cal.  A\  Bamfi  ▼.  GaOapAir,  87 

U.S. 
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Stubb  t.  BmcK, 
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U.  S.  20  WaD.  581  (22:  455);  Droder  t.  No- 
Uma  WaUr  db  M,  Oo.  101  U.  8.  276  (25:  790). 
Neither  pre-emptioii  seiUemeDt  nor  homestead 
eatry  effects  segrenitioD  uotU  the  miDimum 
^oe  of  the  Uod  n  receiyed  in  the  one  case, 
and  final  proof  is  made  in  the  other. 

arnnumi  r.  Wagner,  101 U.  8.  260  (25:  010); 
FHAi4  ▼.  WMtnmf.  76  U.  8.  0  WaU.104-196  (10: 
672);  Tommiie  VaUen  C(ue,  82  U.  8.  15  Wall 
77  (21:  82);  U.  8.  ▼.  8t<yrM,  14  Fed.  Rep.  824; 
U.  8.  T.  Lane,  19  IW.  Rep.  910;  U.  8,  ▼.  Freu- 
herg,  82  Fed.  Rep.  195;  U.  8,  y.  Tagior,  85  Fed. 
Rep.  484;  Hammond  t.  Bom,  11  Ckiio.  524: 
Moriaritp  t.  £Mm«  €h,  89  Iowa,  684;  .FT^nl  d 
P.  M,  &  Oo.  ▼.  Gordon,  41  Mich.  420;  Ffneh 
▼.  £^iiiM»r,  62  U.  8.  21  How.  228  (16:  97); 
/Mffite  T.  Ohmii,  91  U.  8.  887  (28:  426): /oAfi^ 
lofiT.  Aitfcw,  28  Mich.  Vt9\0iigood  t.  iarl)dfad^ 
Jfifn^n^  Cb.  56  Cal.  571;  FarUg  t.  8pHng  Vol- 
Im  M,  Co.  tSS  Cal  142:  Tenem  Dtteh  Oo,  t. 
l%tff}M  (Wash.  Terr.)  76  Pftc.  Rep.  588;  EUU 
▼.  Pmeroiflmp.  Co.  (Wash.  TerrOSl  Pac.  Rep. 
87;  Goddli  t.  /^mtM  (Wash.  Terr.)  21  Fmc, 
Rep.  814. 

▲  mere  right  of  preemption  ii  noi  a  title. 

Pdople  T.  8hear«r,  80  CaL  648;  SuUon  t. 
JiHsMi,87CaL491;  Wetiem  R  R  a>.  w.  Tevii, 
41  CaL  mi  Lowe  t.  AfM^iu,  41  CaL  684; 
If^rielrie  v.  W%»^i^,  16  U.  a  9  Wall  187  (19: 
669. 

The  doctrine  of  relation  ia  a  flccion  of  law 
for  the  furtherance  of  ioitloe,  but  Is  not  ad- 
mitted to  the  prejudice  of  third  partlee  harinf 
any  right. 

JoJcmm  T.  Baltic  4  Johna.  280.  284;  Jatikeon 
▼•  BuU,  1  Johns.  Cas.  86:  BecUk  ?.  Boe$,  12 
Johns.  140;  T^nem  Diieh  Co,  ▼.  Thorpe  (Wash. 
T^rr.)20PacRep.588;  fjgr^y,  D$ Bemed,7t 
U.  &  9  Wail.  815(19: 714);  Qibean ▼.  Oh^teim, 
80  U.  &  18 Wan.  101  (20:587):  MtgeHew.  Aeke, 
m  Cal  7i;amith  t.  Atkem,  84  CaL  506;  Dan- 
ieU  T.  Lanedale,  48  Cal.  41, 100  U.  8.  118  (25: 
58r/,  BeUc  T.  IfeoaA^,  104  U.  8.  288  (26:  786). 

Congress  intended  to  recognize  as  ralid  the 
eostomarj  law  with  respect  to  the  oae  of  water 
which  had  grown  up  among  the  occupants  of 
the  pabUc  land  under  the  peculiar  necessities 
of  their  condition. 

Baeeg  r.  OaUagker,  87  U.  a  20  WalL  688, 
6B4(22;4U) 

Meter$  Van  Oies  S  WHeon  and  R.  A.  Bsus 
tOB.  for  appellee: 

On  an  appeal  from  a  territorial  court,  this 
court  will  not  go  behind  the  findinn  ox  fiict 
adopted  by  the  trial  court,  and,  by  sllrmanoe 
of  Judgment,  approved  by  the  appelUUe  courts 
to  consider  the  evidence. 

8iringf4aow  y.  Cain,  99  U.  8.  610  (25:  421); 
Cannon  t.  Pnti,  99  U.  8.  619  (25:  446);  yetlin 
▼.  WeUe,  Fbrgo  S  Oo.  104  U.  S.  428  (26:  802); 
Dmeie  r.  FMeriek$.  104  U.  a  618  (26:  849); 
Bteki  T.  Botigkton,\W  U.  a  285  (26:  1018); 
Grt^  T.  Bowe,  108  U.  8.  12  (27:  684);  BOen  t. 
Boatman,  111  U.  a  856  (28:  454);  aBeiOg  ▼. 
CampbeU,  116  U.  a  418  (29:  669):  Ztekendoff 
▼.  Jbhneon,  128  U.  a  617  (81:  277). 

The  law  gaive  the  use  of  the  water  to  appel- 
lee while  H  nm  through  hia  farm.  1V>  make 
appellaat  a  prior  approprlator  he  must  have 
taken  out  the  water  under  a  dalm  of  right 
while  the  land  was  stUl  in  the  posaessioD  of  the 
gofernmeut,  and  before  any  dalm  or  settle- 
had  " 


in  u.a 


Union  MUl  S  M,  Oo.  ▼.  Dangberg,  2  Sawy. 
450,  455;  L^  T.  Bdggin,  69  Cal.  255;  Tf^Jt 
▼.  Oreffon  L  S  8  Oo,  18  Or.  496;  OrandaU  ▼• 
Woode,  8  CaL  186, 141, 148,  144. 

This   court   has   recognized   the   value  of 

{>rior  possession  against  intruders  in  the  fol- 
owing  among  many  cases: 

AtJierUm  y.  Ftnoler,  96  U.  8.  518  (24:  782); 
Lamb  y.  DanenpoH,  85  U.  8.  18  Wall.  807 
(21:  759);  Trenouth  y.  San  Franoi90o  County, 
100  U.  8.  251  (25:  626);  Durand  y.  MarUn. 
120  U.  a  866  (80:  676). 

The  appellee's  grantor  made  hIa  homestead 
entry  over  a  year  prior  to  the  attempted  loca- 
tion of  appellant* a  water  right.  This  gave  him 
a  yested  right  In  the  land  and  in  the  use  of  the 
water. 

Op.  AUy.-Geo.  Mao  Yeagh.  July  15, 1881. 
1  OoppTP.  L.  Laws,  887.  mi  Bed  Biter  i 
L.  ifw.  R  O0.Y.  8tur€,  82  Minn.  95;  White 
T.  Baitinoi  S  D.  R  Co.  2  Copp's  P.  L.  Laws, 
9J9iBurlington, K.db8.  W.ROo.w.  Jokneon, 
88  Kan.  142. 

If  Sturr'a  ditch  and  water  right  were  an  in- 
terest in  the  appellee's  land  by  way  of  a  servi- 
tude or  easement,  it  could  only  have  been  ao- 
quired  by  grant,  or  ita  equivalent,  prescription. 

Dakota  Civil  Code,  j(8  246.  249;  Washhi 
Basemenu.  18,  and  cases  dted. 

A  parol  license  la  revocable  at  wIlL 

Waahb.  Easements,  19;  Ik  Bora  ▼.  [71  8. 
78  U.  a  6  Wall.  599(18:681);  Vtgkie  v.  BaHi^ 
Wmter  Pmer  Oo.  19  N.  J.  Bq.  168;  DroAs  ▼. 
WeU9,  11  ADen,  141,  144:  Fbot  ▼.  Nem  Boeem 
dbN.  6b.  28  Conn.  214,  228. 

Mr.  OUy  JiiilteFwllMr  delivered  tiieopln- 
loo  of  the  court: 

With  the  notice  of  appeal  and  appeal  bond 
appellant  filed  his  own  affidavit  and  tnat  of  an- 
other that  the  ditch  and  water  right  in  contro- 
versy were  reasonably  worth  $7,500.  After 
the  record  was  filed  here  a  motion  was  made 
I7  appellee  to  dismiss,  accompanied  by  several 
amdavlts,  to  the  effect  that  such  value  was  far 
less  than  $5,000.  And  upon  this  motion  coun- 
ter-affidavits have  been  presented.  We  have 
carefully  examined  all  tnese  papera  and  con- 
clude that  the  motion  should  be  overruled. 

Nojudgment  or  decree  of  the  hlchest  court 
of  a  Twitory  can  be  reviewed  by  tnia  court  In 
matter  of  fact,  but  only  In  matter  of  law;  and 
we  are  coniinied  tn  this  case  to  determining 
whether  the  court's  findings  of  fact  support  the 
Judgment.  Idaho  «fuf  i>regon  Land  Oo.  v. 
BrMurjf,  182  U.8. 509  [88:488];  18  Stat.  27,  28. 

John  Smith  setUed  on  the  tract  of  land  d»> 
scribed  in  March,  1877,  and  continued  to  reside 
thereon  until  be  sold  and  conveyed  It  by  war- 
ranty deed  to  Beck,  the  appellee.  He  made 
his  homestead  filing  or  entry  Mardi  26,  1879. 
and  his  final  proof  May  10,  1888.  and  received 
a  patent  from  the  United  Statesi  The  water 
of  FUse  Bottom  Creek  flowed  1b  ita  natural 
channel  over  and  across  Smith's  homestead, 
and  in  May.  1880,  Sturr,  the  appellant,  went 
upon  that  homestead,  located  a  water  right 
thereon  and  constructed  a  ditch  which  diverted 
the  waters  of  the  enek  to  his  own  adjacent 
land.  Beck  went  into  possession  under  the 
deed  from  Sodth,  and  fai  1886  notified  Sturr  to 
cease  diverting  the  water  and  midntainlng  tiM 
ditch,  and  thfisuit  thereupon  followed. 
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H  is  not  contended  on  behalf  of  Stnrr  that  he 
is  entitled  to  maintain  the  ditch  because  he  con- 
•tructed  and  used  it,  or  that  Smith's  acquies- 
cence amounted  to  anything  more  than  a  re- 
Tocable  license.  There  was  no  grant  nor  an 
adverse  enjoyment  so  long  conticued  as  to  raise 
a  lefi;al  presumption  of  a  gnmt  But  it  is  insist- 
ed uiat  the  doctrine  of  orior  appropriation  of 
water  on  the  public  land  and  its  beneficial  use 

Srotects  him  from  interference  because  neither 
mith  nor  Beck  made  any  water-right  location 
claiming  the  waters  of  False  Bottom  Creek, 
and  had  never  direrted  those  waters  prior  to 
Stunts  location. 

If,  however.  Smith  obtained  a  vested  right 
to  have  the  creek  flow  in  its  natural  channel  oy 
virtue  of  bis  homestead  entry  of  March  25, 

1879,  and  possession  thereunder,  or  if  his  patent 
took  effect  as  against  Sturr  by  relation  as  of 
that  date,  then  it  is  conceded  that  Sturr  cannot 
prevail  and  the  Judgment  must  be  affirmed. 

The  right  of  a  nparian  proprietor  of  land 
bordering  upon  a  running  stream  to  the  benefit 
to  be  derived  from  the  flow  of  its  waters  as  a 
natural  incident  to,  or  one  of  the  elements  of, 
his  estate,  and  that  it  cannot  be  lawfully  di- 
verted against  his  consent,  ii  not  denied,  nor 
does  the  controversy  relate  to  the  Just  and  rea- 
sonable use  as  between  riparian  proprietors. 
The  question  raised  is  whether  Smith  occupied 
the  position  of  a  riparian  proprietor  or  a  prior 
appropriator,  as  between  himself  and  Sturr, 
when  the  latter  undertook  to  locate  his  alleged 
water  right.  At  that  time  Smith  bad  been  in 
possession  for  three  yean,  and  his  homesteai^ 
entry  haa  been  made  over  a  year. 

A  claim  of  the  homestead  settler,  such  as 
Smith's,  is  initiated  by  an  entry  of  the  land, 
which  is  effected  by  maldng  an  application  at 
the  proper  land  office,  filing  the  affidavit  and 
paying  the  amounts  requir^  by  sections  2288 
and  2S90  of  the  Revised  Stotutes.  Under  sec- 
tion 2291  the  final  certificate  was  not  to  be 
ffiven  or  patent  issued  "until  the  expiration  of 
five  yean  from  the  date  of  such  entry."  But 
under  the  third  section  of  the  Act  of  if  ay  14, 

1880,  chap.  89  (21  Stat.  141),  providinjz  that 
"any  settler  who  has  settled,  or  who  shaU  here- 
after settle,  on  any  of  the  public  lands  of  the 
United  States,  whether  surveved  or  unsor- 
▼eyed,  with  the  intention  of  claiming  the  same 
under  the  Homestead  Laws,  shall  be  allowed 
the  same  time  to  file  Ids  homestead  application 
and  perfect  his  original  entrv  in  the  United 
States  land  office  at  Is  now  allowed  to  settlen 
under  the  Pre-emption  Laws  to  put  their 
claims  on  record,  and  his  right  shall  relate  ba<^ 
to  the  date  of  settlement,  the  same  as  if  he  set- 
tled under  the  Preemption  Laws,"  the  ruling  of 
the  Land  Department  has  been  that  if  the  home- 
stead settler  shall  fully  comply  with  the  law  aa 
to  continuous  residence  andT  cultivation,  the 
settlement  defeats  all  claims  intervening  be- 
tween its  date  and  the  date  of  filing  his  home- 
stead entry,  and  in  making  final  proof  his  five 
yean  of  residence  and  cultivation  will  com- 
mence from  the  date  of  actual  settlement 

Under  section  2297  o€  the  Revised  Statutes  it 
is  provided  that  upon  diange  of  residence  or 
abandonment  as  Uierdn  mentioned,  before  the 
expiration  of  the  five  years, '*then  and  in  that 
event  the  land  so  entered  shsil  revert  to  the  gov- 
ernment"   It  was  held  by  Attorney-General 
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MacYeagh,  in  an  opinion  to  the  Secretary  of 
War,  Jiuy  16.  1881,  that  '^here  a  homestead 
entry  of  public  land  has  been  made  by  a  settler, 
the  land  so  entered  cannot,  while  such  eatnr 
stands,  be  set  apart  by  the  President  for  a  mfl- 
itary  reservation,  even  prior  to  the  completion 
of  full  title  in  the  settler;"  that  "upon  the  en- 
try the  right  in  favor  of  the  settler  would  seem 
to  attach  to  the  land,  which  ii  liable  to  be  de- 
feated only  by  faflure  on  his  part  to  comply 
with  the  requirements  of  the  Homestead  Law 
in  regard  to  settlement  and  cultivation.  This 
right  amounts  to  an  equitable  interest  In  the 
land,  subject  to  the  future  performance  by  the 
settler  of  certain  conditions  (in  the  event  of 
which  he  becomes  invested  with  full  and  com- 
plete ownership);  and  until  forfeited  by  failure 
to  perform  the  conditions,  it  must  prevail  not 
only  against  individuals,  but  against  the  gov- 
ernment" 1  Land  Dec  80.  And  many  rul- 
ings of  the  Interior  Department  sustain  this 
view.  These  official  utterences  sre  entitled  to 
great  respect  at  the  hands  of  this  court,  as  re- 
marked by  Mr,  Justice  Lamar  in  Ha*ting»  d 
Dakota  R,  Co,  T.  Whitney,  182  U.  S.  857,  863 
[88:  863.  866]. 

In  Wit/ierspoon  v.  Duncan,  71  U.  S.  4  Wall. 
210,  218  [18:  389.  8411.  it  is  said  by  Mr.  Justice 
Davis,  speaking  for  the  court,  that  **in  no  Just 
sense  can  lands  be  said  to  be  public  lands  after 
they  have  been  entered  at  the  land  office  and  a 
certificate  of  entry  obtained.  If  public  lands 
before  the  ent]^,  after  it  they  are  private  prop- 
erty. .  .  .  The  contract  of  purchase  is  com- 
plete when  the  certificate  of  entrv  is  executed 
and  delivered,  and  thereafter  the  land  ceases  to 
be  a  part  of  Uie  public  domain.  The  govern- 
ment agrees  to  make  proper  oonvevanoe  as  soon 
as  it  can,  and  in  the  mean  time  holds  the  naked 
legal  fee  in  trust  for  the  purchaser,  who  has  the  [^4*1 
equiuble  title."  It  may  be  said  that  this  lan- 
guage refere  to  the  certificate  issued  on  Anal 
proofs,  but  if  the  word  "entry,"  as  appUed  to 
appropriations  of  land,  "means  that  act  by 
which  an  individual  acquires  an  inceptive  right 
to  a  portion  of  the  unappropriated  soil  of  the 
country,  by  filing  his  chUm^  (Ohotard  ▼.  Pope, 
25  U.  S.  ti  Wheat  586,  588[6:  787]),  the  prin- 
ciple has  a  wider  scope. 
#  In  Hatiinjp  db  Dakota  R.  (h.  ▼.  Whitney,  uM 
eupra,  an  affidavit  for  the  purpose  of  entcoing 
land  as  a  homestead  was  filed  on  behalf  of  one 
Turner,  in  a  local  land  office  in  Minnesota*  on 
May  d«  1865.  Turner  claiming  to  act  under  ser 
tion  lof  the  Act  of  Mareb  21, 186408  Stat  85), 
now  section  2298  of  the  Revised  Statutes  of  the 
United  States.  As  a  matter  of  fact  Turner 
was  never  on  the  land,  and  no  member  of  his 
family  was  then  residing,  or  ever  did  reside,  on 
it  and  no  improvements  whatever  had  ever 
been  nuide  thereon  by  anyone.  Upon  being 
paid  their  fees,  the  register  and  receiver  of  the 
land  office  allowed  the  entry,  and  the  same  stood 
upon  the  records  of  the  local  land  office,  and 
upon  the  records  of  the  General  Land  Office,  un- 
caoceled.  until  September  80,  1872.  Between 
May,  1865,  and  September,  1872,  CoogreM  made 
a  grant  to  the  State  of  Minnesota  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  from 
Hastings,  through  certain  counties,  to  a  point 
on  the  western  ooundary  of  the  State,  which 
grant  was  accepted  by  the  Legislature  of  the 
State  of  Minnesou  and  transferred  tothe  Hast- 
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logs  and  Dakota  Railroad  Company,  which 
shortlj  thereafter  definitely  located  its  line  of 
road  by  filinff  its  map  in  the  office  of  the  com- 
missioner of  the  General  Land  Office.  All 
these  proceedinss  occurred  prior  to  the  80th  of 
September,  1872.  This  court  declared  that  the 
almost  uniform  practice  of  the  Department  has 
been  to  regard  land  upon  which  an  entry  of 
record,  ▼alid  upon  its  face,  has  been  made,  as 
appropriated  and  withdrawn  from  subsequent 
homestead  entry,  pre-emption,  settlement,  sale 
or  grant,  until  the  original  entry  be  canceled  or 
be  declared  forfeited,  in  whicn  case  the  land 
reyerts  to  the  government  as  part  of  the  public 
domain,  and  becomes  again  subject  to  entry 
under  the  Land  Laws;  and  it  was  hdd  that 
whatever  defects  there  might  be  in  an  entry,  so 
long  as  it  remained  a  subsisting  entry  of  record, 
whose  legality  had  been  passed  upon  bv  the 
land  authorities  and  their  action  remained  un- 
reversed, it  was  such  an  appropriation  of  the 
tract  as  semgated  it  from  the  public  domain, 
and  therefore  precluded  it  from  subsequent 
grant;  and  that  this  entry  on  behalf  of  Tomer 
"attached  to  the  land"  in  question,  within  the 
meaning  of  the  Act  of  Congress  makine  the 
grant  (14  Stat  87),  and  could  not  be  included 
within  it  And  as  to  mere  settlement  with  the 
intention  of  obtaining  title  under  the  Pre-emp- 
tion Laws,  while  it  has  been  held  that  no  vested 
right  in  the  land  as  against  the  United  States  is 
ac<}uired  until  all  the  prerequisites  for  the  ac- 

Siiisition  of  title  have  been  complied  with,  yet 
ghts  in  parties  as  against  each  other  were  fully 
recognized  as  existing,  based  upon  priority  in 
the  mitiatory  steps,  when  followed  up  to  a  pat- 
ent "The  parent  which  is  afterwards  tesued 
relates  back  to  the  date  of  the  initiat;»rv  act, 
and  cuts  off  all  intervening  claimants."  mepley 
T.  Cowan,  91  U.  8.  880,  m  [28:  424,  426]. 

Section  2^89  of  the  Revised  Statutes,  which 
it  in  substance  the  ninth  section  of  the  Act  of 
Congress  of  July  26, 1866  (14  Stat  258),  pro- 
vides: "Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water,  for  mining,  agricul- 
tural, manufacturing  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recog^ 
nized  and  acknowledfi:ed  by  the  local  customs, 
laws  and  the  decisions  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same;  and  the  right 
of  way  for  the  construction  of  ditches  and  ca- 
nals for  the  purposes  herein  specified  is  acknowl- 
edged and  confirmed."  This  section,  said  Mr. 
JuiHee  Miller,  in  Broder  v.  Water  Go.,  101  U. 
S.  274,  276  [25:  790,  791],  "was  rather  a  vol- 
untary recognition  of  a  pre-existing  right  of 
possession,  constituting  a  valid  claim  to  its  con- 
tinued use,  tban  the  establishment  of  a  new 
one."  ft 

By  section  17  of  the  Act  of  July  9, 1870, 
amendatory  of  the  Act  of  July  26, 1866,  it  was 
provided,  among  other  things,  that  "all  patents 
granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  suoject  to  any  vested  and  accruea 
water  rights,  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water  rights,  as 
may  have  been  acquired  under  or  recognized 
by  the  ninth  section  of  the  Act  of  which  this 
Act  is  amendatory."  16  Stat  218.  And  this 
was  carried  forward  into  section  2840  of  the 
Revised  Statutes,  and  Smith's  patent  was  sub- 
ject to  that  reservation. 

Its  U.S. 


The  9th  section  of  the  Act  of  1866  is  referred 
to  by  Mr.  Jv»tice  Field  in  Atehiton  ▼.  P€ier9an, 
87  U.  S.  20  Wall  607,  512  [22:  414,  416],  and 
in  the  opinion  it  ia  said  that  "the  government 
being  the  sole  proprietor  of  all  the  public  lands, 
whether  bordering  on  streams  or  otherwise, 
there  was  no  occanon  for  the  application  of  the 
common-law  doctrine  of  riparian  proprietorship 
with  respect  to  the  waters  of  those  streams." 

When,  however,  the  government  ceases  to  be 
the  sole  proprietor,  the  right  of  the  riparian 
owner  attaches,  and  cannot  be  subsequently  in- 
vaded. As  the  riparian  owner  has  the  rij^ht  to 
have  the  water  flow  ut  eurrere  9oUibai,  undimin- 
idied  except  by  reasonable  consumption  of 
upper  proprietors,  and  no  subsequent  attempt 
to  take  the  water  only  can  override  the  prior 
appropriation  of  both  land  and  water,  it  would 
seem  reasonable  that  lawful  riparian  occupancy 
with  intent  to  appropriate  the  land  should  have 
the  same  effect 

The  Dakota  Civil  Code  contains  this  section: 

"Sec.  256.  The  owner  of  the  land  owns  water 
standing  thereon,  or  flowing  over  or  under  its 
surface,  but  not  forming  a  definite  stream. 
Water  running  in  a  definite  stream,  fbrmed  by 
nature  over  or  under  the  surface,  may  be  used 
by  him  as  long  as  it  remains  there;  but  he  may 
not  prevent  the  natural  flow  of  the  stream,  or 
of  the  natural  spring  from  which  it  commences 
its  definite  oourse,  nor  pursue  nor  pollute  the 
same."    Levisee's  Dakota  Codes,  8d  ed.  781. 

By  section627,  which  is  section  1  of  an  Act 
Relating  to  Water  Rights,  passed  in  February, 
1881,  it  Is  provided:  "  That  any  person  or  per- 
sons, corporation  or  company,  who  may  have 
or  hold  a  title  or  possessed  right  or  title  to  any 
mineral  or  aj^cultural  lands  within  the  lindts 
of  this  Territory,  shall  be  entitled  to  the  usual 
enjoyment  of  ^e  waters  of  the  streams  or 
creeks  in  said  Territory  for  mining,  milling, 
agricultural  or  domestic  purposes:  ProvidM, 
That  the  right  to  such  use  shall  not  interfere 
with  any  prior  right  or  claim  to  such  waters 
when  the  law  has  oeen  oomplied  with  in  doing 
the  necessary  work."    Levisee's  Codes,  861. 

Section  650  of  the  Code  of  CUvil  Procedure  is 

as  follows: 

"Any  person  settled  upon  the  public  lands 
belonging  to  the  United  States,  on  which  settle- 
ment is  not  expressly  prohibited  by  Congress 
or  some  department  of  the  general  government, 
may  maintain  an  action  for  any  injuries  done 
the  same;  also  an  action  to  recover  the  posses- 
sion thereof,  in  the  same  manner  as  if  he  pos- 
sessed a  fee  simple  title  to  said  lands."  Levi- 
see's Codes,  171. 

The  local  custom  is  set  forth  in  the  findings 
to  have  consisted  in  the  recognition  and  ac- 
knowledgment of  "the  right  to  locate  water 
rights,  and  to  divert,  appropriate  and  use  the 
waters  of  flowine  streams  for  purposes  of  irri- 

gation  when  sucn  location,  diversion  and  use 
oes  not  conffict  or  interfere  with  rights  vested 
and  accrued  prior  thereto." 

Thus,  under  the  laws  of  Congress  and  the 
Territory,  and  under  the  applicable  custom, 
priority  of  possession  gave  priority  of  right. 
The  question  is  not  as  to  the  extent  of  Smith's 
interest  in  the  homestead  as  against  the  govern- 
ment, but  whether  as  against  Stuir  his  lawful 
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•ooiBMOcy  uBder  aetUemeot  and  entry  was  not 
a  prior  iq[>propriation  which  Stnrr  could  not 
dimiaee.  We  have  no  donbt  it  was,  and  agree 
witn  the  brief  and  comprehensive  opinion  of 
the  supreme  coort  to  that  effect 
Tkejudgmmt  is  afflriMd, 

Mr,  JuiHee  Brewer  was  not  a  member  of 
the  court  when  this  esse  was  submitted,  and 
look  no  paii  In  its  decision. 


THB00X7NTY  OF  LINCOLN*  PV*  im 

9. 

NICHOLAS  LUNINO. 
<Bse  8.  a  Baporter%  ed.  flB»«U 

Buiti  offointt  BUUes^-ctnmty  maifi  be  mtsd-4aw 
Mating  where  mU  meiif  be  brought— etate  de^ 
tUian—yecada  law-^^ehm  fund  fer  paiif» 
wmU  4$  pro9ided   SkOuie  ef  Limita$km$, 

L  Hie  BtoTenth  Ameodment  of  the  Federal  Oon- 
stttatton,  whioh  restnlns  the  jurltdletlon  granted 
hf  the  Oonstttntlon  orer  salts  analnst  States,  Is 
Umlted  to  those  suits  In  whIoh  the  8tete  Is  a  real 
partj  or  a  party  on  the  reoofd. 

t.  Acountjr  Is  a  oorporatloo  ofeated  hj  and  with 
snoh  powess  as  are  glTea  to  tt  bj  the  State  and  Is 
not  within  suoh  oonstttntlonal  restitotlon  and 
ma7  be  sued  in  the  otroult  oonrt» 

H  Althouah  the  Aotnnderwhldh  the  bonds  hi  thto 
esse  were  Issued  provides  for  Iltlgatloii  conoenw 
Ing  the  same,  and  names  a  court  of  the  State  In 
which  suoh  litigation  can  be  had«  snoh  Jurlsdlo- 
tton  Is  not  exolosiTe  and  does  not  preteut  soft  In 
the  oirouit  court. 

ii  Where  the  Supreme  Ooort  of  a  State  has  held 
that  a  statute  of  tiie  State  does  not  oontraTeoe  a 
State  Oonstitittlon,  this  court  will  follow  such 
decision* 

H  SeotloiM  ISBO  and  19S4-1SSS  of  the  General  Stat- 
ntes  of  NsTadahaTe  appttoatton  only  to  unliqui- 
dated chUms  and  ascounla,  and  do  not  applj  to 
bondi  and  coupons. 

C  The  NcTSda  Act  of  1S7I.  which  proTlded  for  tiie 
registering  of  OTsrdue  coupons,  and  for  payment 
In  a  particular  otder,  was  a  new  provision  for 
the  payment  of  these  bonds.  It  provided  a 
special  trust  fund  to  which  the  coupon  holder 
might,  In  the  order  of  registration,  look  for  pay- 
ment 

f.  When  paymmt  is  provided  for  out  of  a  partio* 
alar  fund  to  be  created  by  the  act  of  the  debtor^ 
be  cannot  plead  the  Statute  of  limitations  until 
be  shows  that  that  fund  has  been  provided. 

[No.  1274.] 

SubmittedJem.  MS,  1890.  Decided  MarehS,  1890, 

r\  ERHORte  the  Circuit  Court  of  the  United 
SUtes  for  the  District  of  Nevada  to  review 
judgments  against  a  County  on  bondsand  ooo- 
pons  iisued  by  it    Affirmed. 

The  facts  are  stated  in  the  opinloii. 
I    Mr.  H.  F.  Bartlne,  for  phdntiff  in  error: 

The  United  States  circuit  court  had  no  Juris- 
diction of  the  snb%;t  matter  of  the  actions  or 
of  the  parties  tbereta  The  defendant  is  an 
Integra)  pait»  a  political  subdivision,  of  Um 
State. 

Sliorp  T.  OMiIrs  Ootta  Oountf,  84  CaL  891; 
Clarke  t.  Xfisa  €iwfi%,  8  Nev.  186;  MeBane  v. 
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PeopU,  50  Dl.  504;  Bamesr.  D.  0. 81 U.  S.  544 
(28:  441). 

Counties  cannot  be  sued  at  all  except  by  tba 
express  statutory  consent  of  the  sovereign  State 
of  which  they  are  parts. 

Oilman  v.  Cfcmtra  Ooeta  County,  8  Cal  57; 
Huneaker  v.  Borden,  5  Cal.  290;  Haetinge  v. 
San  Frandeeo,  18  Cal.  57;  Floral  Springe 
Water  Co.  v.  Bivee,  14  Nev.  488. 

The  complaints  do  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  cannot 
therefore,  support  the  Judgment. 

Champion  v.  Seeeions,  1  Nev.  478;  Dow  ▼• 
Humbert,  91  U.  a  294  (88: 868);  Cooley,  Const 
Lim.  149;  StaU  v.  SUur,  9  Nev.  227;  Stale  ▼. 
EaXloek,  19  Ner.  884. 

When  the  Constitution  of  a  State  has  been 
construed  by  the  highest  court  in  the  State, 
such  construction  is  followed  by  this  court 

Elmwood  V.  Marey,  92  U.  8.  289  (28:  710); 
Hall  V.  DeCuir,  96  U.  S.  487  (24:  547). 

The  cotirt  erred  In  not  sustaining  the  ideas  of 
the  Statute  of  Limitations  to  the  coupons. 

Amy  T.  Dubugue,  98  U.  S.  470  (25:  228); 
Eoehkonmg  t.  Burton,  104  U.  S.  668  (26:  886); 
Naeh-f.BH Dorado County,\\^irj.9^\  WHeem 
V.  Williame,  5  Nev.  206;  Ihylor  v.  Bendrie,  8 
Nev.  245. 

Mr.  Ahrmhmm  Clark  Frinfa,  for  d^ 
fendant  in  error: 

A  coun^  is  subject  to  iult  In  the  national 
courts. 

Lyell  ▼.  Lapeer  County,  6  McLean.  446;  Mo- 
Coy  V.  Washington  County,  8  Wall.  Jr.  881: 
Cowlee  V.  Mereer  County,  74  U.  S.  7  WalL  118 
(19: 87);  MePikew.  Lincoln  County,  7  Cent  L. 
J.  264:  Cunningham  v.  Batle  County,  1  Fed. 
Rep.  458;  Jordan  v.  Caes  County,  8  DDL  185; 
Adami  ▼.  BepubUe  County,  28  Fed.  Hep.  211; 
WoUy.  Monroe  County,  108  U.  S.  77  (26:  481), 
Cleedand  C.3.  dL,  Aeeo.  v.  Topeka,  87  U.  a 
20  Wall.  655  (24:  455);  CromweUr.  Sac  County. 
94  U.  S.  851  (24: 195);  Qrtene  County  ▼.  Danik, 
102  U.  S.  195  (26: 101);  Floral  SJ^nge  Water 
Co.  ▼.  Bivee,  14  Nev.  484. 

Lincoln  County  is  a  corporation. 

Angell  &  Ames,  Corporations,  $^  14,  St,  164; 
Dill.  Mun.  Corp.  g  22:  Louisville  S  nTr  Co. 
V.  Davidson  County  Court,  1  Sneed  CTenn.) 
687;  Shawnee  County  v.  Carter,  2  Kan.  128: 
JMee  V.  Sacramento  County,  6  (3aL  256;  Levy 
Court  V.  Coroner,  69  U.  S.  2  Wall.  501  (17:851); 
Dean  v.  Davis,  51  CaL  406. 

The  complaint  did  state  facts  sufficient  la 
constitute  a  cause  of  action. 

Montgomery  v.  Tutt,  11  Cal.  818;  Wolcott  v. 
Van  Santvoord,  17  Johns.  248.  8  Am.  Dec  896; 
Wallace  v.  MeConneU,  88  U.  8.  18  Pet.  186  (10: 
95);  mils  V.  Place,  48  N.  T.  520,  8  Am.  Rep. 
668:  Daniel,  Neg.  Inst  g  648;  Melfairy  t.  BeU. 
1  Terg.  502.  24  Am.  Dec.  454. 

An  Act  of  January  18, 1877,  which  provides 
for  the  registration  of  overdue  coupona,  and 
their  payment  thereafter  in  the  order  of  their 
registration,  exempts  them  from  the  operatioa 
ofthe  Statute  of  LimiuUons. 

Nash  V.  El  Dorado  Gotin^,  84 Fed.  Rep.  255; 
Underhm  v.  Sonera,  17  dl  177;  FUMU  v. 
CftomdsrMm  66  CaL  601 

Mr.  Justice  Brewer  dettreied  the  opinion 
of  the  court: 
This  is  an  action  oo  bonds  and  coupooa 

188  U.S. 
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Jndcment  wm  rendered  against  the  County  and 
it  dJeges  error.  The  primary  question  is  as  to 
the  jurisdiction  of  the  circuit  court  This  ]u- 
risdiction  is  challenged  on  two  grounds:  first, 
it  is  claimed  that  because  the  County  is  an  in- 
tegral part  of  the  State  it  could  not,  under  the 
Eleventh  Amendment  of  the  Federal  Constitu- 
tion, be  sued  in  the  circuit  court;  and,  second- 
ly, inasmuch  as  the  Act  under  which  the  bonds 
were  issued  provided  for  litigation  concerning 
the  same,  and  named  a  court  of  the  State  in 
which  such  litigation  could  be  bad,  that  such 
lurisdiction  was  exclusive  and  prevented  suit 
In  the  circuit  court        ^ 

With  renrd  to  the  fust  objection,  it  may  be 
observed  that  the  records  of  this  court  for  the 
last  thirty  years  are  full  of  suits  against  coun- 
ties, and  it  would  seem  ts  though  by  general 
consent  the  Jurisdiction  of  the  federal  courts 
in  such  suits  had  become  established.  But  ir- 
respective of  this  general  acquiescence,  the 
Juiisdiction  of  the  circuit  courts  is  beyond  ques- 
tion. The  Eleventh  Amendment  limits  the  Ju- 
risdiction only  as  to  suits  against  a  State.  It  was 
said  by  Clii^  Justice  Muvhall,  In  Osbom  ▼. 
The  Bank,  nV.B.9  Wheat  788,  857  [6:  204, 
282],  that  'the  Eleventh  Amendment,  which 
restrains  the  Jurisdiction  granted  by  the  Con- 
stitution over  suits  against  States,  is  of  neces- 
sity limited  to  those  suits  in  which^the  State  is 
a  psfty  on  the  record." 

While  that  statement  was  held  hv  this  court 
in  the  case  of  He  Ayen,  128  U.  6  448  [81*  216], 
to  be  too  narrow,  vet  by  that  decision  tbs  Ju- 
risdiction was  limited  only  in  respect  to  those 
case's  in  which  the  State  is  a  real,  if  not  a 
nominal,  defendant:  and  while  the  county  is 
territorially  a  part  of  the  State,  yet  politically  it 
is  also  a  corporation  created  by  r^a  with  sudi 
powers  as  are  given  to  it  bv  the  .jtate.  In  this 
respect  it  is  a  part  of  the  State  only  in  that  re- 
mote sense  in  which  any  city,  town  or  other 
municipal  corporation  may  be  said  to  be  a  part 
of  the  State.  Metropolitan  H  €h.  t^  Diet.  Col. 
182  U.  8. 1  [83: 231]. 

The  Constitution  of  the  State  of  Nevada  ex- 
plicitly provides  for  Uie  liability  of  counties  to 
suit,  imicle  eight  is  entitled  **  Municipal  and 
Other  Corporations,"  and  its  ten  sections  con- 
tain provisions,  some  applicable  to  private  and 
others  to  both  private  and  municipal  corpora- 
tions. Section  t-^e  declares  that '  'corporations 
may  sue  and  be  sued  in  aU  courts  in  like  man- 
ner as -individuals."  And  that  this  section  is 
not  to  be  limited  to  private  corporations  is  evi- 
dent not  alone  from  the  generalitv  of  its  lan- 
giage  and  from  the  title  of  the  article,  butidso 
om  several  sections  therein  in  which  munici- 
pal corporations  are  expressly  named.  Thus 
the  second  section  subjects  the  property  of  cor- 
porations to  taxation,  with  a  proviso  "that  the 
property  of  corporations  formed  for  municipal 
.  .  .  purposesmay  be  exempted  by  law."  And 
section  ten  expressly  recognizes  the  coun^  as 
s  municipal  corporation,  for  its  languaae  W, 
"No  countv,  city,  town  or  other  municipiQ  cor- 
poration shall  become  a  stockholder,"  etc. 
Thus  the  liabilit>v  of  counties  as  municipal 
corporations  to  suit  is  declared  by  the  Consti- 
tution itself.  Further,  the  Act  under  which 
these  bonds  were  issued  provided  for  suits 
against  the  County  in  respect  to  this  indebted- 
ness in  one  of  the  courts  of  the  State;  and  this 
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liabiU^  of  s  ooan^  to  suit  has  been  affirmed 
by  the  Supreme  Court  of  Nevada  in  the  fol- 
lowing cases:  Waiter.  Ormtby  County,  1  Nev. 
870;  Clarke  v.  Lyon  (Jaunty,  8  Nev.  181;  Ftoral 
Springe  Water  Co.  ▼.  Biwe,  14  Nev.  484. 

WiUi  regard  to  the  other  objection  the  case 
of  Coulee  V.  Mereer  County,  74  U.  S.  7  Wall. 
118  ri9: 87],  is  decisive,  b  that  case  the  oourt, 
by  the  chief  Justice,  expressed  its  opinion  on 
the  very  question  in  these  words:  "But  it  was 
argued  that  oounties  in  Illinois,  by  the  law 
of  their  organization,  were  exempted  from  suit 
elsewhere  than  In  tiie  circuit  courts  of  the 
county.  And  this  seems  to  be  the  construction 
given  to  the  statutes  concerning  counties  by 
the  Supreme  Court  of  Dlinois.  •  Sut  that  court 
has  never  decided  that  a  county  in  Illinois  is 
exempted  from  liability  to  suit  in  national 
courts.  It  ii  unnecessary,  therefore,  to  consider 
what  would  be  the  effect  of  such  s  decision. 
It  is  enouf^h  for  this  case  that  we  find  the  board 
of  supervisora  to  be  a  corporation  authorized 
to  contract  for  the  county.  The  power  to 
contract  with  citizens  of  other  States  implies 
liability  to  suit  hj  citizens  of  other  States,  and 
no  statute  limitation  of  suability  can  defeat  a 
Jurisdiction  given  by  the  Constitution." 

With  regard  to  the  oblection  that  the  Statute  [53 
under  which  these  bonds  were  issued  contra- 
venes the  State  Constitution,  it  is  enough  to 
refer  to  the  case  of  Odd  FOlmeeSat,  d  C.  Bank 
▼.  Quillen,  11  Nev.  109,  in  which  the  Supreme 
Court  of  the  State  held  Uie  Act  valid,  following 
in  that  decision  the  case  of  Tounge  v.  Ball,  9 
Nev.  212. 

It  is  further  objected  that  the  complaint  was 
defective  in  not  showing  that  the  oonds  and 
coupons  had  been  presented  to  the  county 
commissionera  and  county  auditor  for  allow- 
ance and  approval,  as  provided  by  sections  1960 
and  1964-1966  of  the  Qeneral  Statutes  of  the 
State.    Those  sections,  referring  to  claims  and 
accounts,  have  application  only  to  unliquidated   [ 
claims  and  accounts,  and  do  not  apply  to  bonds  : 
and  coupons.     This  question  was  presented  in 
the  case  of  Oreene  County  v.  Daniel,  102  U.  S. 
187,  194  [26:  99,  1011,  in  which  the  oourt  ob- 
served, sjpe^ing  of  oonds  and  coupons,  that   ' 
"tiie  claim  was,  to  all  intents  and  purposes, 
audited  by  the  court  when  the  bonds  were  is- 
sued.   The  validity  and  amount  of  the  liability    • 
were  then  definitely  fixed,  and  warrants  on  the 
treasury  given,  payable  at  a  future  day." 

The  remaining  question  arises  on  the  Statute 
of  Limitations.  By  the  Qeneral  Limitation 
I41W  of  the  State  some  of  the  coupons  were  t 
barred;  but  there  has  been  this  special  legisla- 
tion in  reference  to  these  coupons.  The  bonds 
were  issued  under  the  Funding  Act  of  1878. 
In  1877  the  County  was  delinquent  tn  its  inter- 
est, and  the  Legislature  passed  an  Act  amend-  i 
atory  to  the  Act  of  1878.  This  amendatory 
Act  provided  for  the  registering  of  overdue 
ooupons.  and  imposed  upon  the  treasurer  the 
duty  01  thereafter  paying  the  coupons  as 
money  came  Into  his  poeeession  applicable 
thereto,  in  the  order  of  their  registration.  Stat- 
utes of  Nevada  1877,  46. 

The  coupons  which  bv  the  General  Limita- 
tion Law  would  have  been  barred  were  pre- 
sented, as  they  fell  due,  to  the  treasurer  for 
payment,  and  payment  demanded  and  refused, 
because   the  uterest  fund    was  exhausted. 
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Tbereapon  tbe  treasurer  registered  them  as 
presented.  In  accordance  with  the  Act  of  1877» 
and  from  the  time  of  their  registration  to  the 
commencement  of  thii  suit  there  was  no  money 
in  the  treasury  applicable  to  their  payment. 
This  Act,  providing  for  registration  and  for 
payment  in  a  particular  order,  was  a  new  pro- 
vision for  the  payment  of  these  bonds,  which 
was  accepted  by  the  creditor,  and  created  a 
new  right  upon  wbidi  he  might  rely.  It  |>ro- 
Tided,  as  it  were,  a  special  trust  fund,  to  which 
[533  J  the  coupon  holder  nught.  In  tbe  order  of  reg- 
istration, look  for  payment,  and  for  payment 
through  which  he  might  safely  wait.  It 
amounted  to  a  promise  on  the  part  of  the 
County  to  pay  such  coupons  as  were  registered, 
in  t^e  order  of  their  registration,  as  fast  as 
money  came  into  the  interest  fund;  and  such 
promiise  was  bv  the  creditor  accepted;  and 
when  payment  is  provided  for  out  of  a  partic- 
ular fund  to  be  created  by  the  act  of  the  debtor, 
he  cannot  plead  the  Statute  of  limitations  un- 
tfl  he  shows  that  that  fund  has  been  provided. 

The  cases  of  UhderhiU  y.  Sonora,  17  Cal. 
172,  and  FreehiU  y.  Chamberlain,  65  Cal.  608, 
are  in  point  In  the  former  case  the  oourt  ob- 
serves that  "the  legislative  Acts  then  recognized 
the  debt  and  made  providon  for  its  payment. 
Thii  is  enough  to  withdraw  the  case  from  the 
operation  of  the  Statute;  it  is  equivalent  to  a 
trust  deed  bv  the  State  setting  apart  property 
out  of  whidi  the  money  due  was  to  be  paid  at 
a  given  time,  if  not  looner  paid  upon  a  claim 
aSmowledged  to  be  an  outstanding  debt;  and 
we  cannot  conceive  of  any  principle  of  law  or 
justice  which  would  hold  the  claim  to  be  barred 
by  the  Statute  simply  because  the  creditor 
waited  after  this  for  his  mon^."  In  the  other 
case  it  was  held  that  "where  a  statute  provides 
for  the  issuing  of  bonds  of  a  city  wiUi  interest 
coupons  payable  as  fast  as  money  should  come 
into  the  treasury  from  special  sources  designated 
by  the  Act,  the  Statute  of  limitations  does  not 
commence  to  run  against  the  coupons  until  the 
money  Is  received  in  the  treasury  in  accordance 
with  the  terms  of  the  Act"* 

Both  of  these  decisions  were  rendered  before 
the  Act  of  1877  was  passed,  and,  being  in  an 
adjoining  State  which  has  always  had  close 
relations  with  the  State  of  Nevada,  may  well 
have  induced  the  passage  of  that  Act 

These  are  all  the  Questions  presented.  We 
see  no  error  in  the  rulings  in  the  circuit  court, 
and  it$  Judgment  i$  iMr^ore  affirmed.  The 
eaue  of  the  eame  pUdnUff  in  error  againet 
Charles  Sutro,  No  1276,  and  C.  2>.  VinMnt, 
No,  lt76,  on  thepreeent  docket,  are  eimilar,  and 
the  eame  Judgment  teiU  thertfore  be  entered  in 
them. 


Treaty  of  JSSO—avthoritif  ef  eommieeiom — 
aUateanee  qf  part  of  daim  to  F^reneh  heire 
and  legateee—extrineie  evidence,  when  aUoW' 
able  to  explainjudgment—immaterial  eeidenm. 


PAUL  LOUIS  BURTHE  mAL.,Pffe.  in  Brr,, 

V. 

ARTHUR    DBNIS,    Dative     Testamentary 

Executor. 

<8ee  8.  OL  Bn>orter^  ed.  ni-OHL) 
^wriedietion    a$   to    treaty  queetion — French 

Kon.—^  to  eomeUruetion  and  operation  cf  trea* 
Ctot.  see  note  to  U.  8.  v.  Amtotad,  Bk.  10,  p.  811 

AetoiOhenawarde  wW  beeet  aeide  byaeomt  of 
•Qntty,  and  when,noi,w&enoU  toBorobeU  v.  Maish, 
Bk.lfi,p.  OS. 
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1.  Where  the  oontention  of  tbe  plaintUBi  in 
that  they  are  entitled  to  an  award  rendered  by 
the  French  and  American  Caaims  Commlnton  la 
founded  upon  tbe  French  Treaty  of  1880.  the  d»-> 
cislon  of  the  Supreme  Oourt  of  LouJeiana  agalnal 
the  riffht  thus  asserted  by  them  presents  a  qne^ 
tiOD  for  the  Jurisdiction  of  this  court. 

a.  That  OommisBion  possessed  no  authority  to  ooo* 
aider  any  claims  against  the  government  of  efttUer 
the  United  States  or  of  France,  except  as  bekU 
both  at  the  time  of  their  prewntatloo  and  of 
judgment  thereon,  by  dtiaens  of  the  other  cooi^ 
try. 

H  A  French  oltlaen  havtog  a  dalm  against  the 
United  States  having  died,  said  Oommlssioo  ooalA 
only  allow,  under  the  Treaty,  the  proportion  of 
the  claim  going  to  such  of  his  hetrs  and  legatees 
as  are  citiaens  of  France;  and  su<di  Oommlsilno 
bavmg  allowed  a  part  of  sooh  claim*  the  wbola 
sum  allowedmust  be  paid  to  such  French  hciie 
and  legatees,  and  cannot  be  equally  dirtributed 
to  themand  other  heixs  and  legatees  of  the  claim- 
ant who  are  dtiaens  of  the  United  States. 

4.  Relief  by  tiie  Oommiarion  under  tbe  Treaty 
could  be  given  only  to  those  legatees  idio  weie 
at  the  time  dtlaeos  of  France. 

6.  Where  a  Judgment  is  ambiguous  or  uncertain 
as  to  what,  or  what  portion  of,  claims  were  al* 
lowed  by  it,  extrinsic  evidence  is  admissible  ta 
ascertain  and  determine  those  facts. 

a.  Letters  of  counsel  and  the  letter  of  one  of  the 
commlsslonerB  are  not  competent  evidence  for 
that  purpoee;  but  where,  though  received  as  evi- 
dence, they  could  not  have  had  any  effect  npon 
the  decision,  as  the  claim  rested  on  a  treaty,  the 
evidence  is  ImmateriaL 

[No.  1881.] 
Submitted  Jan.  15, 1S90,  Decided  March  S,  1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  Judgment  of 
that  court  reverahiff  a  decree  of  the  District 
Court  of  the  PariMi  of  New  Orleans  that  the 
amount  of  an  award  made  by  the  French  and 
American  Claims  Commission  should  go  to 
the  French  heirs  only  of  the  original  claimant, 
and  should  not  be  distributed  equally  among 
them  and  tbe  American  heirs.    oeoermL 


Statement  by  Mr.  Juetiee  FMdt 
At  the  commencement  of  the  late  dvll  war 
L.  F.  Foucher»  a  dtisen  of  France  and  a  resi- 
dent of  the  City  of  Paria,  and  bearing  the  title 
of  MarquiB  de  Circ6,  was  the  owner  of  aj^an- 
tation  situated  on  the  east  bank  of  the  Miasis- 
sippi  River,  a  few  miles  above  the  centre  of 
the  City  of  New  Orleans,  though  within  its 
corporate  limits.  A  portion  of  u  was  known 
as  Ezpodtion  Fiurk  or  Audubon  Park.  Whes 
the  ci^  was  occupied  bv  the  federal  troops  \m 
1862  they  took  possesnon  of  the  plantation. 
Some  of  its  fields  were  used  for  paature;  aome 
were  converted  into  camping  ground;  and 
upon  part  a  hospital  for  the  aoldiers  wae 
built  Tbe  whole  was  in  the  military  occupa- 
tion and  control  of  tbe  United  Statca,  to  tbe 
entire  exclusion  of  the  owner.  In  1805  a  daim 
for  reimbursement  of  the  damagea  iostained 
was  presented  on  behalf  of  the  owner  to  tbe 
Militaiy  Clahns  Commiskm  sitting  at  New 
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Orlaaai.  General  Canby,  m  oommandiog 
feoeral  of  the  district  embracing  that  dtj, 
and  the  bead  of  the  Commission,  nuide  a  report 
upon  the  claim,  recommending,  upon  the  ad- 
Tioe  of  bis  cbia  qoartermaster,  Ita  settlement 
by  the  payment  of  186,488.88.  This  report 
"was  addressed  to  the  ad  jatant-seneral's  depwt- 
ment,  and  fowarded  to  Wasbugton  in  Jane, 
1888.  Ko  part  of  this  claim  was,  however, 
paid,  for  the  reason,  as  stated  bv  ooansel,  that 
before  action  was  had  upon  it  the  Act  of  Con- 
gress of  Febroary  81,  1887,  was  passed,  for- 
Didding  the  settlement  of  anv  claim  for  the  oc- 

[510]  eapation  of  or  injury  to  real  estate  by  the  mil- 
ttaiy  authorities  or  troops  of  the  UnUed  States 
where  such  dalm  originated  during  the  war. 
(14  Stat.  Wl) 

In  1888  FondMr  died,  leaving  a  wOl,  in 
which  he  msde  his  widow,  also  a  citizen  of 
France,  his  universal  legatee,  and  she  was  put 
in  possession  of  his  estate.  In  1877  she  died, 
leaving  a  will  l^  which  she  devised  her  entire 
estate  to  her  nephews  and  nieces,  who  were 
appointed  her  universal  iMUees  Jointly.  After 
some  litigation  to  determme  the  true  construc- 
tion of  this  will,  the  l^tees  went  into  posses- 
sion of  her  estate.  (81  La.  Ann.  688.)  The 
estates  both  of  Foucher  and  of  bis  widow  were 
settled  and  the  property  distributed  among  the 
legatees  of  the  latter  or  their  heirs.  The  exec- 
utors were  discharged  and  the  successions 
considered  as  finally  closed.  Neither  tbe  estate 
of  Foucher  nor  of  his  widow  had  received  any 
moneys  upon  tbe  claim  which  had  been  pre- 
sented on  behalf  of  Foucher  in  1865,  for  the 
damage  sustained  by  the  occupation  and  use 
of  his  plantation  l^  the  federal  troops,  the 
payment  of  which  had  been  recommended  by 
QeiMfal  Oanby;  nor  was  any  mention  made  of 
the  dalm  in  the  distribuOon  of  the  estate  of 
either. 

In  January,  1880,  a  Oonventicm  was  con- 
cluded between  the  tJnited  States  and  France 
(18  Stat  878),  by  which  it  was  agreed  that  "all 
daims  on  the  part  of  corporations,  companies 
or  private  Individuals,  dtisens  of  the  United 
Btates,  upon  the  government  of  France,  arising 
out  of  acts  committed  against  the  persons  or 
property  of  dtisens  of  the  United  States  not 
In  tne  service  of  the  enemies  of  Fiance,  or 
^untarQy  giving  aid  and  comfort  to  the  same, 
by  the  French  dvll  or  military  authorities, 
upon  the  high  seas  or  within  tbe  toritoiy  of 
France,  its  oolonies  and  depeodendes,  during 
the  late  war  between  France  and  Mexico,  or 
during  the  war  of  1870-'71,  between  Fntnce 
and  Germany,  and  the  subeequent  dvll  dls- 
tivbances  known  as  the  Insurrection  of  the 
Conunune;'  and  on  the  other  hand,  all  dalms 
oo  the  part  of  corporations,  companies  or  pri* 
vate  individuals,  dtizens  or  France,  upon  the 
govemment  of  the  United  States,  arlnng  out 
of  acts  committed  acainst  the  persons  or  prop- 
erty of  dtisens  of  France  not  In  the  service  of 
the  enemies  of  the  United  States,  or  voluntarily 

[6171  tIMng  aid  and  comfort  to  the  same,  by  the 
civil  or  military  authorities  of  the  govern- 
ment ot  the  United  States,  upon  the  high  seas 
or  within  tiie  territorial  Jurisdiction  of  the 
United  States,  during  the  period  comprised 
between  tbe  thirteenth  day  of  April,  dffhteen 
hundred  and  sixty-one.  and  the  twentieUi  day 
of  August,  eighteen  hundred  and  slzty-dx» 
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shall  be  referred  to  three  commissionerB,  one 
of  whom  shall  be  named  bv  the  President  of 
the  United  States,  and  one  Sy  tbe  French  gov- 
emmentk  and  the  third  l^  His  Majesty  the 
Emperor  of  BrasiL"  The  Convention  also 
provided  that  the  Commission  thus  constituted 
should  be  competent  and  obliged  to  examine  and 
dedde  upon  all  claims  of  tM  above  character 
presented  to  them  by  the  dtixens  of  either 
country,  except  such  as  had  been  already  dip- 
lomatically, ludidally  or  otherwise  by  compe- 
tent authoritMS  previonsly  disposed  of  by  either 
flovemment;  but  that  no  dalm  or  item  of 
oamage  or  injury  based  upon  the  emandpation 
or  loss  of  slaves  should  be  entertained.  The 
ConventloQ  also  provided  that  the  Commissioo 
should,  without  dday,  after  its  organisation, 
proceed  to  examine  wid  determine  the  claims 
specified,  and  that  the  concurrinff  deddons  of 
the  commissioners  or  of  any  two  of  them  should 
be  condusive  and  final;  and  the  contxaotlDf 
parties  especially  engaged  so  to  consider  them, 
and  to  give  full  effect  to  such  decisions,  with- 
out any  objections,  evasions  or  delay  whatever. 

The  Commission  thus  provided  for  was  or- 
ganized and  proceeded  to  the  hearing  of  daima 
at  the  (Mj  oC  WashhigtOD.  The  daim  of 
Foucher  was  for  acts  committed  against  his 
property  within  the  period  preaoribea,  and  the 
parties  interested  In  that  claim  were  deslroas 
of  presenting  Itto  the  Commission  for  ocmslder- 
ation.  That  Commission,  as  It  was  authorized 
to  do  under  the  Act  of  June  18.  IttO,  providing 
for  carrying  the  Tre^y  Into  effect,  had  adopted 
rules  for  the  conduct  of  Its  business,  among 
which  was  one  that,  if  the  claimant  were  dewa, 
his  executor  or  administrator,  or  legal  repre- 
sentatlvei,  must  appear  for  biro,  and  Uiat  CMich 
claimant  should  file  In  the  office  of  the  Com- 
mission a  statement  of  his  claim.  In  tbe  form 
of  a  memorial  addressed  to  the  Commission. 
(81  Stat  288,  (^wa.  888,  S  4.',  The  successions 
of  Mr.  and  lira.  Foucher  were  aocordingly  re- 
opened, and  Arti&ur  Denis  was  appointed  dative 
teslamentaiy  executorln  both,  that  Is,  an  exec- 
utor to  take  the  place  of  the  one  named  la  the 
wills  of  the  deceased. 

Soon  afterwards  Mr.  Denis  filed  In  the  ofllce 
of  the  Commission  a  memorial  entitled  **Arihwr 
D&nii,  Dative  Testamentary  Executor  of  Favek' 
sr,  V.  Th4  United  StatM,"  In  this  memorial  he 
presented  the  dalm  In  the  right  of  Foudier. 
deceased,  and  Joined  with  him  as  claimants  all 
parties  Interested  In  the  soccessionsctf  Mr.  and 
Mrs.  Foucher,  all  of  whom  were  dtizens  of 
the  United  States*  except  Paul  Louis  Bnrtbe 
and  Dominique  Franook  Burthe,  who  were 
dtizens  of  France;  and  he  filed  a  power  of  at- 
torn^ showing  that  be  appeared  as  thek  agent 
Subseciuentty  these  latter  parties  filed  a  sepa- 
rate petition  or  memorial.  In  whidi  th^  ap- 
peared In  person.  They  are  heirs  eaoh  of  one 
eiffbth  of  the  estate  of  lira.  Foucher. 

In  June.  1888,  the  Commission  rendered  its 
award  as  follows: 

'•ArikMT  JhnU  )  - 

V.  yifa  606. 

Tha  umudaitam.) 

"We  allow  this  dalm  at  te  wtm  ef  alBa 
thoiMand  and  two  hundred  doUara,  with  Inlsr- 
est  at  five  per  cent  from  April  lit»  1686." 

Of  this  sward  Mr.  Denis  ooUaolsd  $6,288.18^ 
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from  which  he  reserved  $114.98  for  future 
costs,  and  deducted  $2,884.20  for  charges  and 
expenses,  which  are  conceded  to  have  been 
correct,  leaving  a  balance  of  $5,280.  This 
sum  as  dative  executor  he  proposed  to  distribute 
among  all  the  heirs  and  legatees  of  Mrs.  Fou- 
cber  precisely  as  be  would  have  done  had  this 
amount  been  moneys  possessed  by  her  as  part 
of  her  estate  at  the  time  of  her  death.  All  the 
parties,  except  the  plaintiffs  in  error,  are  citi- 
zens of  the  United  States,  and  were  such  dti- 
zens  at  the  time  of  the  award.  The  plaintiffs 
in  error,  beiof  Mie  only  heirs  who  were  at  the 
time  citizens  of  France,  insisted  that  they  were 
entitled  to  the  whole  award.  Mr.  Denis  pre- 
sented the  matter  to  the  Civil  District  Court 
for  the  Parish  of  Orleans  for  determination, 
showing  the  respective  proportions  the  heirs 
and  legatees  would  be  entitled  to  receive  if  the 
sum  mentioned  was  to  be  distributed  amons 
them  in  the  same  proportion  as  the  originiu 
estates.  Accompanying  this  showing— tableau 
of  distribution  as  it  is  termed — he  made  the  fol- 
lowing statement: 

"The  undersigned,  testamentafr  exacutor, 
understands  that  the  French  ana  American 
Claims  Commission  established  the  uniform 
lurisprudence  for  its  decisions  that  it  could  not 
hear  and  determine  any  clainos  against  the 
United  States  except  those  of  daimants  and 
beneficiaries  who  were  French  citizens,  and 
that  the  said  Commission  rejected  all  claims  of 
persons  not  French  citizens,  even  when  they 
represented  the  claim  of  a  deceased  Frencn 
person. 

"In  claim  No.  (K)8,  of  the  succession  of  L. 
F.  Foucher  de  Circ6,  the  actual  claimants  are 
all  American  citizens  except  Paul  Louis  Burthe 
and  Dominique  Francois  Burthe,  who  are 
French  citizens.  Under  the  said  jurisprudence 
of  the  Conmiission,  and  considering  the  status 
of  the  American  claimants,  the  executor  felt 
great  doubt  and  hesitation  as  to  the  distribution 
to  be  made  under  this  tableau.  On  Uie  one 
hsnd  it  seemed  as  if  the  Commission,  under  its 
rulings,  could  not  have  made  ^y  awiurd  in 
favor  of  the  American  claimants,  and  that  the 
award  as  allowed  must  have  been  intended  for 
the  French  claimants  only;  but,  on  ^e  other 
side,  the  Commission  not  having  in  express 
terms  excluded  the  American  claimants,  the 
executor  concluded,  in  making  the  tableau,  to 
allow  to  the  several  legatees  their  recognized 
proportions  of  interest  in  the  estates,  leavine 
the  French  heirs  to  come  by  oppositions  and 
assert  their  rights,  if  any  tney  nave,  to  the 
entire  award." 

To  this  representation,  or  tableau  of  distri- 
bution, the  plaintiffs  in  error  made  opposition, 
alleging  that  they  were  entitled  to  the  whole 
award,  being  the  only  heirs  and  legatees  who 
were  French  citizens  at  the  time  the  claim  was 
presented  and  when  Uie  award  was  rendered; 
and  that  no  award  under  the  Treaty  could  have 
been  made  in  favor  of  the  other  heirs  and  leg- 
atees, they  beine  citizens  of  the  United  States 
at  that  time,  ana  that  no  executor,  administra- 
tor or  person  representing  the  succession  of  a 
person  who  was  not  a  French  citizen  at  the 
time  the  damage  was  suffered  and  award  ren- 
dered could  have  any  standing  before  the  Com- 
missioo.    The  district  court  of  the  parish,  the 
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court  of  original  Jurisdiction,  maintained  the 
position  of  uie  plaintiffs  in  error,  and  decreed 
that  the  entire  fund,  $5,280,  should  go  to  them, 
one  half  to  each.  From  this  Judgment  the 
executor  appealed  to  the  Supreme  Court  of 
Louisiana,  which  tribunal  reversed  the  decree 
below,  ffivine  Judgment  in  favor  of  the  execu- 
tor, to  the  effect  that  the  entire  fund  in  hit 
possession  from  the  award,  less  the  charges  and 
expenses  incurred  and  Uie  amount  retamed  for 
future  costs,  should  be  distributed  proportioii> 
ally  am<mg  the  legatees  and  heirs  of  Mm 
Foucher,  according  to  the  tableau  of  distribu- 
tion presented  by  him.  From  this  latter  Jud(P> 
ment  the  case  is  brought  to  this  court  on  wnl 
of  error. 

M€ur$.  Charles  OarroU  and  Alex.  Porter 
Horset  for  plaintiffs  in  error: 

This  case  Is  governed,  not  by  the  laws  of 
Louisiana,  but  by  the  provisions  of  the  Trea^ 
itself,  which  is.  in  the  premises,  the  supreme 
law  of  the  land. 

Ware  t.  Hyltan,  8  U.  S.  8  Dall.  287  (1: 
Hauenttein  v.  Lynham^  100  U.  S.  488  (26: 

The  award  of  the  commissioneFB  settles 
nothing  as  to  the  conflicting  rights  of  the  ro> 
spective  claimants,  inter  eeet. 

Comegye  v.  Vam,  26  U.  S.  1  Pet  128  (7: 
106);  SKmard  v.  Taylor,  80  U.  S.  5  Pet  876 
(8:  269);  FretaU  v.  Baehe,  89  U.  8. 14  Pet  96 
(10:  869);  Judwn  v.  Chreoran,  68  U.  &  17 
How.  612  (16:  881). 

The  total  amount  awarded  bekmgs  to  the 
pldntiffs  in  error,  who  are  the  only  (Wizens  of 

Bmermmr.  EaU,  88  U.  S.  18  FM.  409,  418 
(10:228,224).  iSfiinif  *  auAseMum,  89  La.  Ann. 
444. 

Mr.  Henry  Clilarp«ll»»  for  defendant  ia 
error: 

Where  the  question  of  Jurisdiction  Is  to  in- 
volved wiUi  other  quesncms  that  the  court 
cannot  eliminate  it  without  passing  on  the 
merits,  it  will  be  heard  on  the  final  argument 
on  the  merits. 

Semple  v.  Hager,  71  U.  S.  4  Wall  481  (18: 
402);  BetheU  y.  Demarei.  77  U.  a  10  Walt 
687  (19:  1007). 

Neither  Treaty  n<v  rules  regulre  of  deriva> 
tive  claimants  French  citizenship. 

WiUiam  v.  Oliaer,  68  U.  S.  12  How.  Ill 
a8:  916);  OiU  v.  (Hiver,  62  U.  8.  11  How.  646 
(18:  806). 

Parol  evidence  it  not  admissible  to  explain  % 
Judgment 

Avery  v.  Piddee  Jury,  16  La.  Ann.  228;  Dum' 
fard'e  Sueeestion,  1  La.  Ann.  92. 

The  estoppel  of  a  Judgment  extends  to  all 
matters  material  to  the  decision  which  the 
parties  might  have  had  decided. 

Linddey  v.  Thompeon,  1  Tenn.  Ch.  272; 
Aurora  t.  TTstf,  74  U.  S.  7  WalL  102  (19:  49); 
Beloit  T.  Morgan,'!^  U.  a  7 WalL  622(19: 
206).  •" 

The  principle  that  the  ;tieatlea  of  the  United 
States  are  the  supreme  law  of  the  land  has  no 
application  here. 

Sheppard  v.  Taylor,  80  U.  a  6  P«t  676.  710 
(8:  269.  270);  FreoaU  ▼.  Baeh$,  89  U.  S.  14 
Pet  96  (10:  869);  Oomegy  t.  Vame,  26  U.  a 
1  Pet  m  (7:  108);  Phelim  ▼.  MeDotiaUU^  U. 
a  808,  807  (25:  474,  476);  Amtsmi  t.  HM,  8S 
U.  S.  18  Pet  411  aO:  228). 
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Mr.  Jviti^e  Fl«ld  daUvered  the  oplnioo  of 
Ibe  court: 

As  tbe  coDtenttoQ  of  the  plainUfft  Id  enor 
that  thej  are  entiUed  to  the  entire  award  ren- 
dered bj  tbe  French  and  American  Claima 
Commisaion,  after  deducting  from  it  the  con- 
ceded cbarges  and  ezpensee,  is  founded  upon 
the  stipulations  of  the  Treaty  of  1880.  tbe  re- 
fusal or  tbe  Bupreme  Court  of  Louisiana  to 
recognize  the  right  thus  asserted  by  them  pre- 
lenta  a  Question  for  the  Jurisdiction  of  this 
court,  witliin  the  express  terms  of  the  25th 
•ection  of  the  Judiciary  Act  of  1789,  which  is 
reproduced,  somewhat  enlarged  In  its  proTis- 
ioDs,  in  the  Revised  Statutes  (g  TOO).  Tbe  de- 
cision was  against  the  right  specially  claimed 
under  the  Tiiaty  In  quesoon. 

The  position  of  the  plslntiffs  in  error  waa, 
in  our  judgment,  weU  taken,  and  should  baye 
been  sustaued.  Independently  of  the  express 
proTisiona  of  the  Treaty  it  ooold  not  reason- 
ably be  urged  that  the  award  abould  inure  to 
the  benefit  of  citizens  of  the  United  States.  It 
would  be  a  remarkable  thing,  and  we  think 
without  precedent  In  the  hlstoir  of  dfolomacy, 
for  the  gOTemment  of  the  United  States  to 
make  a  treaty  with  another  coantiy  to  indem- 
Bify  its  own  citizens  for  injuries  recelTed  from 
its  own  oiflcers.  To  any  suggestion  of  that 
kind  from  a  foreign  eoontiy  the  government 
of  the  United  States  would  probably  answer 
that  it  was  entirely  competent  to  deal  with  its 
own  citizens  and  to  do  Justice  to  them  without 
the  interposition  of  any  other  country. 

But  the  express  language  of  the  Treaty  here 
limits  the  Jurisdiction  of  the  ConmiiaBion  to 
claims  by  atizens  of  one  oountry  agsinst  the 
government  of  the  other.  It  matters  not  by 
whom  the  claim  may  have  been  presented  to 
the  Commission,  lliat  body  possessed  no  au- 
thority to  consider  any  claims  against  the  gov- 
ernment of  either  the  United  States  or  of 
France*  ezoept  as  held,  both  at  the  time  of  their 
presentation  and  of  Judgment  thereon,  li^  dti- 
lens  of  tiM  other  connt^. 

There  is  no  ambiguity  in  the  language  of  tbe 
Treaty  on  this  subject;  it  is  entirely  me  from 
doubt  It  is  true  Arthur  Denis  presented  the 
claim  as  datire  testamentary  executor  of  Mr. 
Foocher's  succession,  and  he  Joined,  in  his 
memorial  to  the  Comroisdon,  all  the  legatees 
and  heirs  under  the  will  of  Madame  Foucher, 
to  whom  the  estate  of  her  husband  bad  been 
left,  appearing  also  for  tbe  plaintilts  in  error 
under  a  power  of  attorney  from  them,  they 
•ubsequentlyiq[>pearing  in  person.  This  memo- 
rial Muy  gave  the  Commission  full  knowledge 
of  tbe  origin  and  condition  of  the  claim.  It 
could  not  enlarge  its  power  or  bring  within  its 
jurisdiction  any  daim  against  the  United  Sutea 
of  other  parties  than  dt&ena  of  France.  When 
the  award  was  made  It  could  lawfully  he  in- 
tended for  no  other  than  such  dtizens.  The 
fight  of  the  plaintiffs  in  error  to  tbe  award 
arises  upon  the  Treaty,  to  which  any  rules  for 
the  distribution  of  estates  under  the  law  of 
Louisiana  must  give  way,  the  Treaty  bdng  of 
sui)erior  authority  in  the  case.  They  were  en- 
titled, each  to  one  eighth  of  any  property  com- 
ing to  them  as  legatees  of  Mrs.  Foucher.  and 
that  proportion  of  the  whole  claim  shown  to 
«xist  against  tbe  United  Suies  for  damages  to 
<he  property  of  her  husband  and  f or  iy  use 
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was  all  tliat  the  Commission  oould  aDow,  as  it 
could  not  condder  the  interests  of  tlieir  co-leg- 
atees or  co-heirs,  th^  not  bdng  dtizens  of 
France.  The  amount  of  tbe  whole  claim  as  rj^aoj 
set  forth  in  the  memorial  presented  by  Denis  i^^** 
exceeded  $100,000.  The  amount  wbidi  Gen- 
eral CMiby,  in  1805,  reoonunended  to bepdd, 
as  dreadv  stated,  exceeded  $86,000.  what- 
ever the  oamages  sustdned  by  Foucher  ss  esti- 
mated by  the  (xonmisdon  that  body  could  dlow 
only  one  fourth  thereof,  the  proportion  due  to 
the  plaintifb  in  error.  Any  award  to  thdr  co- 
legatees  would  have  been  invalid  and  void. 
Thev  may  be  entitled  to  an  equal  share  in  the 
whole  claim  against  the  government  of  the 
United  States;  but  if  so  t&y  must  resort  to 
remedies  provided  by  the  laws  of  the  United 
States  for  the  prosecution  of  claims  sgdnst 
them,  or,  if  those  remedies  are  Inadequate  to 
give  this  relief,  they  must  apply  to  Conirretis. 
Relief  by  the  Commisdon  under  the  Treaty 
could  be  given  only  to  those  legatees  who  were 
at  the  time  citizens  of  France. 

On  the  bearing  before  the  district  court,  the 
brief  of  oounsd  for  the  French  government, 
and  of  private  counsd  filed  with  the  Commis- 
sion for  the  claimants,  and  letters  of  the  latter 
counsel,  were  produced  to  show  that  no  claim 
was  pressed  by  them  except  <»  behalf  of  the 
plaintiffs  in  error;  and  also  a  letter  of  one  of 
the  commiidoners,  to  show  that  no  other  cldm 
was  considered  by  the  Commission.  Objec- 
tion was  taken  to  Uiis  evidence  on  the  ground 
that  the  deddon  of  the  ConmiisBlon  could  not 
be  interpreted  by  subseouent  testimony,  or  by 
the  arsniments  of  counsel  before  it,  or  the  opin- 
ions or  attorneys  employed  in  the  case.  As 
we  luderstand  the  objection,  it  went  to  the 
competency  of  the  testimony,  rather  than  to 
its  sufficiency.  As  a  generd  rule,  the  iudg- 
ment  of  a  court  or  commission  is  to  be  Inter- 
preted by  its  own  language  and  the  pleadings  [5931 
or  proceedings  upon  whidi  it  is  founded.    Ex-  * 

trindc  evidence  to  aid  in  its  interpretation  is  in- 
admiarible  imless  after  reference  to  the  plead- 
ings and  proceedings  there  remdns  some  am- 
biguity or  uncertainty  init  In  such  cases  resort 
may  be  bad  to  other  evidence,  as  where,  from 
the  generality  of  the  language  Id  the  pleadings 
or  proceedings,  as  wdl  as  in  the  decinon,  it  be- 
comes necessary  to  ascertdn  and  limit  the  ex- 
tent of  the  ludgment  intended.  Thus,  where 
a  former  Juogment  is  pleaded  in  bar  d  a  sec- 
ond sction  upon  the  same  demand,  it  is  com- 
petent to  show  by  extrinsio  evidence  the  iden- 
tity of  tbe  demands  in  the  two  cases,  if  this 
does  not  appear  on  the  face  of  the  plesdings. 
WaMnffton^  AlexamdHa  db  Oeantioum  Steam 
Packet  Oo.  V.  aiddet,  $6  U.  a  94  How.  888 
[16:  8601;  MUm  v.  Caldwdl.  80  U.  &  8  WaU. 
85  [17:  5661;  CramweU  T.  Sac  County.  M  U.  8. 
851,  856  [24:  lOq. 

If  it  bad  been  necessary  to  limit  the  effect 
of  the  award  of  the  Commisdon  in  the  prea- 
ent  case,  we  do  not  perodve  any  vdid  objec- 
tion Id  extrinsic  evidence  for  that  purpose. 
The  brief  of  counsel  for  the  daimanu  would 
diow  the  character  and  extent  of  thdr  conten- 
tion before  that  body.  But  letters  of  counsel 
and  Uie  letter  of  oneof  the  commiadoaers  can 
hardly  be  considered  as  competent  evidence. 
Their  dedaratioos.  if  recdvable  at  all.  cooM 
only  be  so  in  the  form  of  testimony  given  by 
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them  as  witoissses  in  the  case,  and  not  in  any 
€SB  parte  written  communication.  But,  though 
received  as  evidence,  thev  could  not  have  bad 
any  effect  upon  the  dednon  as  to  the  claim  of 
the  plaintiflb  in  error.  Their  claim  rested  on 
the  Treaty,  which  auttiorized  no  award  in  favor 
of  any  other  parties  hefore  the  Commission. 
It  is  therefore  immaterial  that  such  evidence 
was  received.  The  nature  and  eicteot  of  the 
award,  and  the  parties  entiUed  to  it,  depended 
upon  considerations  which  such  evidence  could 
in  no  way  affect 

It  follows  that  ths  judgment  cf  the  Supreme 
Court  qf  Lauiiiana  muit  be  reverted  and  the 
eauee  remanded,  with  directions  to  take  further 
proeeedinge  in  accordance  with  tkii  opinion; 
and  it  ie  eo  ordered. 


FRANCIS  A.  PALMER,  P(f.  in  Bn.. 

MARTIN  T.  McMAHON,  Receiver  of  Taxes 
of  the  CiTT  OV  Njnr  Yobx. 

0ee  &  a  Beporter^  ed.  60O4nu 

State  deeieion^-ehairet  qf  national  hanke  taof- 
Me  XT.  S.  ucuritiee-^eduetione  qf  debts 
from  aeeeeemen^—dieerimination  in  tamo- 
Uan-^N.  T.  taxation  vahd—N.  T.  Tax  Law 
eonititutional^-due  proeeee  qf  law—eoOection 
qf  tax  by  commitment  of  person  consHtu- 
tional. 

L  This  ooort  to  bound  hjtiie  decision  of  the  Court 
of  Appeato  of  the  State  of  New  York  as  to  oom- 
1>lianoe  with  the  State  Statute  in  relation  to  taxes, 
form  of  aannment  and  oath  of  asBessors. 


S.  Oapital  of  national  and  state  banks  invested  in 
United  States  securities  oannot  be  subjected 
to  state  taxation;  but  shares  of  bank  stock  majr 
be  taaosd  in  the  hands  of  their  individual  owners 
at  their  actual  instead  of  their  par  value,  without 
regard  to  the  fact  that  part  or  the  whole  of  the 
oajdUU  of  the  oorporation  might  be  so  invested. 

H  Under  Acts  permitting  the  deduction  of  debts 
from  the  value  of  all  a  person*s  taxable  property, 
such  deduction  must  be  permitted  from  the  ^ue 
of  such  shares;  but  a  statute  is  not  void  because 
it  does  not  provide  for  a  deduction;  nor  to  the 
aaseannent  void  if  deductlonB  are  not  made,  but 
voidable  only.  Individual  instances  of  omisdon 
<v  undervaluation  cannot  be  relip4on  to  invali- 
date an  assessment. 

4.  Because  a  state  statute  does  not  provide  for  the 
taxation  of  shares  in  corporations  other  than 
banks,  it  does  not  follow  that  the  shareholders  in 
national  banks  are  dtooriminated  against. 

a.  The  mode  of  taxation  adopted  by  the  State  of 
New  York  In  reference  to  Its  corporations,  ex- 
cluding trust  companies  and  savings  banks,  does 
not  operate  in  such  a  way  as  to  make  the  tax 
asieseed  upon  shares  of  national  banks  at  a 
greater  rate  than  that  imposed  upon  other 
moneyed  capital  ta  the  hands  of  individual 
citizens. 


a.  Chapter  280  of  the  Laws  of  New  York  of  1848  la 
constitutionaL  It  does  not  deprive  of  liberty  or 
property  without  due  procen  of  law,  nor  of  the 
equal  protection  of  the  laws,  to  violation  of  tbo 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  The  phrase  **due  process  of 
law**  does  not  necesnrfly  mean  a  judicial  pro- 
ceeding. 

7.  When  the  law  provides  for  a  mode  of  oonflrm- 
ing  or  contesting  the  aaseesment,  with  due  notice 
to  the  person  assessed,  and  for  a  review,  the  aa- 
seesment does  not  deprive  the  owner  of  hto  prop- 
erij  without  due  process  of  law. 

a.  Collection  of  tax  by  distress  and  seisure  of  per- 
son to  of  very  ancient  date.  Under  the  Act  of 
1848,  commitment  to  not  resorted  to  unto  other 
means  of  collection  have  failed  and  then  only 
upon  a  showing  of  property  poaseswd,  not  ao» 
oeHlble  to  levy,  but  enabling  the  owner  to  pay 
if  be  chooses. 

H  Collection  in  tfato  way,  founded  on  necessity 
and  long  recognised  by  tbe  State  of  New  York 
and  operating  alike  on  all  persons  and  property 
similarly  situated,  to  not  within  the  inhibitions  of 
the  Fourteenth  Amendment. 

[No.  146.] 

Submitted  Jan,  94, 1890.  DecidedMarch3,1890. 

rl  ERROR  to  the  Court  of  Common  Pleag 
for  the  City  and  County  of  New  York  to 
review  a  judgment  and  order  finding  Frauds 
A.  Palmer  guilty  of  misconduct  in  neglecting 
to  pay  personal  taxes  assMsed  aninst  mm  and 
oraenng  that  he  stand  committra  until  he  shall 
have  paid  the  taxes  with  interest  and  costs. 
AJflrmed. 

The  several  decisions  in  this  case  below  aro 
reported  as  follows:  11  Daly,  814:  12  Daly, 
862:  102  N.  Y.  17«. 

Statement  bv  Mr.  (Mtf  Justice  Fuller: 
This  is  a  writ  of  error  to  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York  to  review  a  Judgment  and  order  finding 
Frands  A.  Palmer  guilty  of  misconduct  ia 
n^lecting  to  pay  personal  taxes  assessed,  im- 
poaed  and  confirmed  against  him  for  the  vear 
1881,  and  ordering  that  he  stand  committed 
until  he  shall  have  paid  the  amount  of  the  said 
taxes,  with  interest  and  costs,  unless  the  court 
should  see  fit  sooner  to  discharge  him,  which 
judgment  and  order  were  render^  in  a  proceed* 
ing  brought  under  the  provisions  of  chapter 
280  of  the  Laws  of  the  State  of  New  York  of 
1848,  art  IL,  sees.  12  and  18;  which  sectiona 
are  as  follows: 

"Sec.  12.  In  case  of  the  refusal  or  neglect  of 
any  person  to  pay  anv  tax  imposed  on  him  for 
personal  property,  if  there  be  no  goods  or 
chattels  in  his  possession  upon  which  the  same 
mav  be  levied  by  distress  and  sale  according 
to  law,  and  if  the  property  assessed  shall  ex- 
ceed the  sum  of  one  thousand  dollars,  the  said 
receiver,  if  he  has  reason  to  believe  that  the 
person  taxed  has  debts,  credits,  choses  in  action 
or  other  personal  property,  not  taxed  elsewhere 


NoxB.— ^t  to  potfwr  of  States  to  taa^  see  fioto  to 
Dobbins  v.  Brie  Oounty,  Bk.  10.  p.  1028. 

That  taakxe<(m  c^f  stoeft  or  sTkOTM  in  corporation  does 
not  impair  obUoation of  eoniraets;  andasto  taauition 
oftiharaofnatUmalbanks  and  other  eorporatiUms^— 
see  note  to  Providenoe  Bank  V.  BUUngs.  Bk.  7,  p.  969. 

ABtoeam&ptionfromtaatation;  whether  a  conUraet 
lit 


orwH;  not  imptiedr'^iee  note  to  Tooker  v.  Ferguson* 
Bk.  2S,  p.  806. 

.^  to  lohen  on  In^MncMon  to  fie8(fti4nths  odUectUm 
0/ a  too;  ii>IB  he  granted,  see  nots  to  Do  ws  V.  Ohioago, 
Bk.8Q,p.6S. 

As  to  when  Uuoes  iZleooay  oMeawd  can  he  rteooertia 
hock,  see  note  to  Brsklne  V.  Van  Arsdale,  Bk.  21,  p.  88L 

Its  r.si 
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in  thii  State*  tod  upon  which  levy  cannot  be 
made  accordio£  to  law,  maj  thereupon  in  his 
•diacretion  make  application,  within  one  year, 
to  the  court  of  common  pleaa  of  the  county, 
<ir  the  iupreme  court,  to  enforce  the  payment 
4^  inch  tax. 

"Sec  18.  The  court  may  impoae  a  line  for  the 
misconduct  mentioned  in  the  next  preceding 
section,  sufflcieot  in  amount  for  the  payment 
of  the  tax  auesaed,  tod  of  the  coeta  and  ex- 
penaea  of  the  proceedings  authorized  by  this 
Act  to  enforce  such  payment,  or  to  punish  such 
miscbnduct;  and  the  amount  of  such  tax  shall 
he  paid  out  of  such  fine  to  Uie  said  receiver, 
who  shall  pay  the  same  in  like  manner  as  the 
tax  was  required  to  be  paid;  and  costs  and  ex- 
penses of  such  proceeaings  shall  be  paid  out 
•of  such  fine  to  the  said  receiver  who  made  the 
■application  to  enforce  the  payment  of  the  lax." 

The  record  shows  that  on  the  17th  day  of 
Aprfl,  1882,  Martin  T.  H cMahon,  the  receiver 
of  taxes  of  the  City  of  New  York,  filed  a 
petition  against  Francis  A.  Palmer  in  the  court 
of  common  pleas,  stating  that  in  the  year  1881 
Mr.  Palmer  was  a  resident  of  the  Twenty-first 
Ward  in  the  Citj  of  New  York  and  a  stock- 
bolder  in  the  National  Broadway  Bank,  located 
in  the  Third  Ward  of  said  City;  that  the  shares 
of  stock  in  said  bank  owned  by  Mr.  Palmer 
were  duly  assessed  for  the  year  1881  at  the 
▼aluation  of  $247,686,  which  valuation  was 
entered  by  the  tax  commiisioners  In  "The  An- 
nual Record  of  the  Assessed  Valuation  of  Real 
and  Personal  EsUte*'  for  the  year  1881,  which 
record  was  open  for  examination  and  correction 
from  the  second  Monday  of  Januaiy  until  the 
flfst  day  of  May,  1881,  and  the  fact  that  the 
books  were  so  open  wss  duly  advertised;  that 
before  April  80, 1881,  Palmer  applied  for  a  re-* 
duction  of  the  valuation,  and  it  was  reduced 
by  the  commissioners  to  the  sum  of  $1(K),685: 
that  on  May  1, 1881,  the  assessment  rolls  were 
prepared  from  the  books,  upon  which  his  name 
was  entered,  with  an  assessment  against  bim  fdr 
biasharesat  the  valuation  last  mentioned,  whkh 
rolls  were  duly  certified  to  the  Board  of  Alder- 
men of  the  City  of  New  York,  and  immediately 
afterwarda  the  tax  commiMioners  gave  pubUo 
notice  that  the  tax  rolls  had  been  oompleied 
and  delivered  to  the  board,  and  would  be  open 
to  public  inspection  for  the  period  of  fifteen  days 
from  the  date  of  the  notice,  which  notice  was 
dulypubUshed  in  several  newspapers  in  the  City 
of  New  York  for  fifteen  daya  nmsecutively, 
commencing  July  0,  1881;  that  thereafter  the 
tax  upon  such  valuatloB  of  Palmer's  shares  of 
stock  wss  estimated  smd  aet  down  upon  said 
roll  at  the  sum  $4,9M.68,  and  on  October  13, 
1881,  was  duly  cooflrmed  by  the  board  of  al- 
dermen, and  corrected  assessment  rolls  blowing 
the  amount  of  said  tax  were  delivered  to  Mc- 
Mahon,  as  receiver  of  taxes,  with  a  warrant 
for  the  collection  thereof;  that  notice  was  duly 
published  io  twelve  New  York  newspapers 
that  said  assessment  rolls  had  been  delivered 
and  that  the  taxes  were  doe  and  payable 
thereon;  that  thereafter  notice  was  again  pub- 
lished in  twelve  newspapera  that  unless  the 
taxes  were  paid  the  receiver  would  proceed  to 
collect  them  according  to  law;  ana  a  fourth 
notice  was  likewise  published  requiring  pay- 
ment; that  Palmer  had  neglected  to  pay  the 
som  of  $8,88168  of  the  tax  assessed  against 
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him;  that  subsequently  to  the  16th  of  Janoaiy^ 
1882,  a  warrant  was  issued  by  the  receiver  toa 
marshal  of  the  city  for  the  collection  of  said 
tax,  which  was  returned  unsatiafied,  except  as 
to  the  sum  of  $1,810,  after  demand  of  pay* 
ment  from  Paliner,  which  was  refused  as  to 
$8,684.68;  that  there  were  no  goods  or  chattels 
in  Palmer's  possession  upon  which  said  tax 
might  be  levied  by  distress  and  sale;  that  one 
year  had  not  elapsed  since  said  refusal  or  the 
return  of  the  warrant;  and  that  the  receiver 
had  reason  to  believe  that  Palmer  had  debts, 
credits,  choses  in  action  or  other  nersonal 
property,  not  taxed  elsewhere  in  the  State  of 
New  York,  upon  which  levy  could  not  be  mad» 
according  to  law;  and  he  applied  for  the  en- 
forcement of  payfjent  of  the  tax  pursuant  lo 
the  Statute. 

Defendant  Palmer  was  ordered,  upon  the 
foregoing  petition,  to  show  cause  why  ha 
should  not  oe  punished  for  his  misconduct  in 
neglecting  and  refusiog  to  pay  said  personal- 
property  tax,  and  he  appearod  and  interposed 
an  affidavit,  in  which  he  set  up  various  matters 
in  resistance  to  the  order,  and  amonff  other 
tbinn  insisted  that  his  sharea  of  sto(3c  were 
not  lawfully  assessed  for  the  year  1881,  for 
reasons  stated  in  a  demand  theretofore  served 
upon  the  commissioners  of  taxes  in  the  City  of 
New  Yoric,  of  wliich  a  copy  was  attachea  to 
the  affldavtt,  dated  April  25, 1881,  and  whereby 
the  tax  commissioners  were  reque«ted  to  strike 
from  tkie  record  the  names  or  all  the  ahare* 
holders  in  said  bank  upon  various  grounds, 
and,  in  case  the  foregoing  demand  was  refused, 
further  demanding  that  the  aaiawed  value  or 
each  share,  which  had  been  fixed  l^  the  com- 
miaiiooers  at  $45,  be  reduced  to  $10,  by  do- 
ducthiff  the  value  of  United  States  bonds  held 
by  the  bank,  and,  inthaeveotofarefunal  that 
the  valuation  of  each  ahare  ahould  be  reduced 
to  the  amount  of  $27,  being  sixty  per  cent  of 
the  assfised  value  of  each  ahare  ol  stock  ex* 
elusive  of  real  estate.  In  support  of  the  petition 
affidavits  of  the  tax  commissioners  were  pr^ 
sented  to  the  oomt  It  appeared  that  a  dedwy 
tion  of  $57,000  oo  account  of  debis  due  by 
Palmer  had  been  made  from  the  original  valu* 
ation  of  the  shares,  on  his  applicatton.  Tha 
court  of  common  pleas  thereupon  made  tba 


order  complained  of,  an  opinion  being  gii 
by  Van  Brunt,  J.  ai  Ddy.  814),  fai  which  aU 
the  objections  made  by  Paunar  were  carefully 
considered  and  overruled.  From  thia  order 
an  appeal  waa  taken  to  the  general  term  oi  the 
court  of  common  pleaa.  by  which  said  order 
wss  affirmed,  the  opinion  of  the  ooort  being 
delivered  by  Beach,  /.,  and  reported  in  ll 
Daly,  868.  From  the  lodgment  of  the  general 
term  an  appeal  was  taken  to  the  Court  of  Ap- 
peals of  the  State  of  New  York,  the  Judgment 
affirmed,  and  the  proceedinn  remitted  to  tlia 
court  01  common  pleas.  The  opinion  of  tha 
court  of  appeals  bj  Roger,  0%.  «/!,  is  to  be 
found  in  l(A  N.  T.  176,  and  Is  quoted  from 
with  approval  by  thia  ooort  in  MerenntiU  Bank 
V.  Jfete  York,  181  U.  a  188, 158  [80: 805, 808]. 
To  the  iut^ment  of  tlie  court  of  common  pleaa 
tills  wrtt  of  error  was  soed  out 

Ur,  Wm.  HIIdr«ik  FUldU  for  plaiDtifr  tm 
error: 
Thesystemof  taxing  tbeappeDanfa  national 
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bank  shares  resulted  in  taxing  the  moneyed 
capital  invested  in  them  at  a  greater  rate  than 
Is  assessed  upon  other  moneyed  capital. 

Pe^)pls  V.  Weaver,  100  U.  8.  548  (25:  706); 
Bo^er  V.  Payer,  118  U.  8.  689  (28:  1089);  San 
Mateo  County  v.  Southern  P.  R.  Co.  B  Am.  & 
Eng.  R.  R  Gas.  1;  People  v.  Davenport,  91  N. 
Y.  574. 

The  proceedings  under  chapter  280  of  the 
Laws  of  1848  would  deprive  the  appellant  of 
his  property  and  liberty  without  due  process  of 
law 

Kentucky  Railroad  Tax  Cases,  116  U.  8.  822 
(29:  414);  PeopU  v.  Weat&r,  100  U.  8.  589  (25: 
70^;  Stuart  v.  Palmer,  74  N.  Y.  188. 

The  oath  of  the  deputy  tax  commissioner 
failing  to  comply  with  the  8tatute  is  a  juris- 
dictional defect  and  fatal  to  the  validity  of  the 
assessments 

Brevoort  v.  Brooklyn,  89  K  Y.  129;  Westfall 
T.  Preston,  49  N.  Y.  849;  Bellinger  v.  Gray, 
61  N.  Y.  610;  Bradley  v.  Ward,  58  N.  Y.  401; 
People  T.  Buffern,  68  N.  Y.  821:  Hinckley  v. 
Cooper,  22  Hun,  268;  Merritt  v.  Bortchester,  71 
K.  Y.  809;  Scheiber  v.  KaMer,  49  Wis.  801; 
Morrill  v.  Taylor,  6  Neb.  286. 

The  Legislature  may  prescribe  the  kind  of 
notice  andf  the  mode  in  which  it  shall  be  given, 
but  it  cannot  dispense  with  all  notice. 

Shiort  V.  Bdmer,  74  N.  Y.  188, 188. 

Where  a  later  statute  covers  the  whole  sub- 
ject, the  former  statute  will  be  held  to  be  re- 
pealed. 

Eeekman  v.  Pinkney,  81  N.  Y.  211. 

Mr,  D»Tid  J.  Dean*  f ordefendant  in  error: 

The  case  at  bar  it  a  collateral  proceeding,  in 
which  insuflSdendes  or  errors  in  tax  proceed- 
ings will  not  afford  ground  of  relief. 

People  T.  Gomrs.  of  Taxes,  71  D.  8.  4  Wall 
244(18:  844);  yewman  v.  Livingston  County, 
45  W.  y.  676,  687;  Chemung  Bank  v.  ElnUra, 
58  N.  Y.  49,  52;  Swift  v.  Poughkeepsie,  87  N. 
Y.  511;  Bank  of  Commjeree  v.  Mayor,  43  N. 
Y.  184;  Peoj^  v.  Weaver,  100  U.  8.  542  (25: 
706);  Albany  County  Suprs.  v.  Stanley,  105  U. 
8.  810  (26:  1049). 

The  tax  commissioners  had  Jurisdiction, 
under  chapter  596  of  the  Laws  of  New  York 
of  1880,  page  888,  to  assess  the  plaintiff  in  error 
•a  a  stockholder  in  the  national  bank  on  the 
value  of  hit  shares  of  stock  therein.  Capital 
of  national  banks  invested  in  United  8tatet 
•ecurities  cannot  be  taxed. 

People  V.  Comrs.  of  Taxes,  67  XJ.  8.  2  Black, 
620.  685,  noU  (17:  &1,  457):  Bank  Tax  Case, 
69  U.  8.  2  Wall.  200  (17:  798). 

The  ahares  of  stock  can  be  taxed  in  the  hands 
of  individual  owners. 

Van  Allen  v.  Assessors,  70  U.  8.  8  Wall.  578 
(18:  229);  Bradley  v.  P^jOe,  71  U.  8.  4  WalL 
459  (18: 488);  People  v.  Omrs.  of  Taxes,  71  U. 
8.  4  WalL  244  (18:  844);  Louisville  First  Hat. 
Bank  t.  Oom.  76  U.  8.  9  Wall.  858  (19:  701); 
Lionberyerr.  Baues,  76  U.  8.  9  WaU.  468  (19: 
TO1> 

After  deducting  Jnit  debts,  the  sharea  of 
ftock  can  be  taxea  in  the  hands  of  individual 
owners. 

WiOiams  V.  Fiowr,  100  U.  8.  547  (25:  708); 
Mercantile  Bank  ▼.  Mme  York,  191  U.  a  168 
(80:  902). 

There  should  be  no  abatement  of  the  amount 
of  the  assessment  of  such  apportionate  part  of 
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the  value  of  each  share  as  fairly  represents  the 
government  securities  held  by  the  banlL 

People  V.  Comrs.  of  Taxes,  71  U.  8.  4  WalL 
244  (18:  844);  Mercantile  Bank  v.  yew  Tork, 
121  tJ.  8.  149  (80:  899). 

Individual  instances  afford  no  ground  for 
impeaching  assessments. 

Albany  County  Suprs.  v.  Stanley,  105  N.  Y. 
818  (26:  1052);  Mercantile  Bank  v.  New  York, 
121  U.  8.  149  (30:  899);  Hepburn  v.  School  Di- 
rectors, 90  U.  8.  28  WaU.  480  (23:  112). 

Taxation  of  shareholders  in  national  banks 
is  constitutional. 

People  V.  Comrs.  ef  Taxes,  9^  U.  8.  415  (24: 
16^  ^  m  ^ 

That  the  law  of  the  8tate  of  New  York  pro- 
vides a  separate  system  for  the  taxation  of  cer- 
tain corporations  does  not  create  a  discrimina- 
tion against  sharehold^ffs  in  national  banks. 

Lionberger  v.  Bouse,  76  U.  8.  9  Wall.  476 
(19:  725);  Tappan  v.  Merchants  Bank,  86  U. 
8.  19  Waa  504(22:  195);  Bveritfs  App.  71  Pk. 
216;  McVeagh  v.  Chicago,  49  HI.  829. 

Chap.  280  of  the  Laws  of  1848  does  not  do- 
prive  of  liberty  and  property  without  due  pro- 
cess of  law 

Be  De  Peyster,  80  N.  Y.  572;  Be  Loteden,  89 
N.  Y.  548;  Methodist  Protestant  Church  v.  Bal- 
timore, 6  am,  891;  ayeal  V.  Virginia  d  M. 
Bridge  Co.  18  Md.  1,  26;  Cooley,  Taxation  (2d 
ed.)  864;  Murray  v.  Hoboken  Land  dL  Co.S» 
U.  8.  18  How.  272  (15:  872);  Weimer  v.  Bun- 
bury,  80  Mich.  201;  State  v.  Allen,  2  McCk>rd« 
66;  BocheeU  v.  yearing,  85  N.  Y.  808;  Harris 
V.  Wood,  6  T.  B.  Monroe,  642,  648;  McMiUen  v. 
Anderson,  95  U.  8.  87,  41  (24:  885);  Re  Trustees 
Pub.  School,  81 N.  Y.  574;  Spencer  y.  Merchant,. 
125  U.  8.  855  (81:  767);  Baindson  v.  yew  Or- 
leans,  96  U.  8.  97  (24:  616);  Hagarr.  Bedama- 
Hon  JHst.  Ill  U.  8.  701  (28:  569). 

Mr.  Chief  Justice  Fnllor  delivered  the  opin- 
ion of  the  court; 

We  are  botmd  by  the  decision  of  the  Coort 
of  Appeals  of  the  state  of  New  York  adversely^ 
tc  the  plaintiff  in  error,  as  to  failure  to  comply 
with  the  State  Statute  in  relation  to  the  method 
of  procedure,  form  of  assessment,  oath  of  aa- 
sessors,  etc.,  in  respect  to  which  it  may  be 
further  remarked  that  the  attack  in  this  caae  ia 
in  its  nature  collateral.  Stanley  v.  Albany 
County  Suprs.  121 U.  8. 585  [80:  1000];  Albany 
County  Swprs.  v.  Stanley,  105  U.  8.  806  [26: 
1044].  We  proceed  to  examine,  therefore, 
whether  the  assessment  was  invalid  becauae 
the  Statute  under  wliich  it  was  laid  contravened 
the  Constitution  or  laws  of  the  United  States, 
and  whether  the  proceedings  authorized  by 
chapter  280  of  the  Laws  of  1848  operated  to 
deprive  tiie  cftiaen  of  liberty  or  property  with- 
out due  proceea  of  law. 

Section  5219  of  the  Revised  Statutea,  TlUe 
TiXIT.,  yational  Banks,  reads  as  follows: 

"Nothing  herdn  shall  prevent  all  the  sharea 
In  any  assodation  from  being  indtided  in  the 
valuation  of  the  oersonal  property  of  the 
owner  or  holder  of  such  shares,  in  ■saeasing 
taxes  imposed  br  antboritv  of  the  State  within 
which  the  aasooation  la  located;  but  the  Leg- 
islature of  each  State  may  determine  and  direol 
the  manner  and  place  of  taxing  all  the  abarea 
of  national  banking  asaodationa  located  within 
the  State,  aabject  only  to  the  two  restrictlona, 
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tbftt  tbe  toxatioii  shall  not  be  at  a  greater  rate 
than  to  iMcwed  opoo  other  mooeyed  capital  In 
the  handa  of  iDdiyidoal  dtisens  of  luch  State, 
and  that  the  iharea  of  any  national  baokin^ 
aaaociatlon  owned  by  nonresidents  of  any  State 
shall  be  taxed  in  the  dty  or  town  where  the 
bank  to  located,  and  not  elsewhere.  Nothinff 
herein  shall  be  construed  to  exempt  the  real 
property  of  aasodations  from  either  state, 
oonnty  or  mmdclpal  taxes,  to  the  same  extent, 
.  aooording  to  ita  Talue  as  other  real  property  Is 
taxed." 

[•••1  Chapter  596  of  the  Laws  of  New  York  of 
1880  i»  entiUed  "An  Act  to  Provide  for  the 
Taxation  of  Banks  and  of  Moneyed  Capital 
Engaged  in  the  Business  of  Banldng,  ReceiT- 
ing  Deposits  or  Otherwise,*  and  its  third  seo- 
tlwi  reads  thus: 

"The  stockholders  in  ereiy  bank,  banking 
association  or  tmst  company,  organized  under 
the  authority  of  thto  State,  or  of  the  United 
States,  shall  be  assessed  and  taxed  on  the  value 
of  thdr  shares  of  stock  therein;  said  shares 
sbaU  be  included  in  the  raluatloB  of  the  per- 
sonal property  of  such  stockholders  in  the  as- 
sessment of  taxes  at  the  place,  city,  town  or 
ward  where  such  bank,  banking  association  or 
trust  company  to  located,  and  not  elsewhere, 
whether  ue  said  stockholder  reside  in  sakl 
place,  dty,  town  or  ward  or  not;  but  in  the 
asssssment  of  said  shares,  each  stockholder 
ihaU  be  aUowed  aU  the  deductions  and  exemp- 
tions allowed  by  law  in  assessing  the  Talue  of 
other  taxable  personal  raoperty  owned  by  fai* 
diridual  dtizens  of  this  Stale,  jnd  the  assess- 
ment or  taxation  shall  not  be  at  a  gretter  rate 
than  to  made  or  assessed  upon  other  nnoneyed 
capital  in  the  hands  of  Inairidual  dtiaens  of 
this  State.  In  making  such  assessment  there 
shall  also  be  deducted  from  the  value  of  such 
shares  such  sum  as  toln  the  same  proportion  to 
such  ralue  as  to  the  sssfised  value  of  the  real 
estate  of  the  bank,  banking  association  or  trust 
company,  and  in  which  any  portion  of  Uidr 
capital  to  invested,  in  which  said  shares  are 
held,  to  the  whole  amount  of  the  capital  stock 
of  audi  bank,  banking  assodation  or  trust 
company;  nothing  herdn  contained  shall  be 
held  or  oonstrued  to  exempt  the  real  estate  of 
banks,  banking  aasodations  or  trust  companies 
from  either  state,  county  or  municipal  taxes; 
but  the  same  shaJl  be  subject  to  state,  county, 
municipal  and  other  taxation,  to  the  same  ex- 
tent and  rate,  and  in  the  same  manner,  accord- 
ing  to  ita  value,  as  other  real  estate  to  taxed." 
1  Lawa  of  New  Yoric  of  1880,  pp.  888,  888. 

We  have  dedded  that  so  much  of  the  capital 
of  national  and  state  banks  ss  to  invested  in 
United  States  securities  cannot  be  subjected  to 
state  taxation  (P^opU  v.  Oamn.  of  Taam,  67 
U.  S.  9  Btock,  82007: 4611;  Bank  Tax  Om,  18 
U.  S.  8  Wall.  300  [17:  788]);  but  that  sharesof 
bank  stock  may^  taxed  in  the  hands  of  thdr  in* 
[MT]  divMual  owners  at  thdr  actual  instead  of  thdr 
par  value  {P^opU  v.  Cbmra.  of  TWm,  84  U.  8. 
410  [84:  1641;  Btpdum  v.  OarM$  School  JH^ 
roeion,  80  U.  a  88  Wall  480  [88:  llSp,  wiUi- 
out  regard  to  the  fbet  that  part  or  the  whole  of 
the  capital  of  the  corporatioo  might  be  so  in- 
vested (Fm  Aaen  V.  iiMassBfi,TO  U.  8.  8 
Wall.  678ri8:  898]:  Bradio^y.BfopU,nV.  B. 
4  Wall  M  [18:  488];  PifopU  T.^ifsis  T^k 
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Cbuntp  Comn,  qf  HiMt.  71  U.  8.  4  Wall.  844 

SIS:  844]);  and  that  under  Acts  permitting  the 
leduction  of  debts  from  the  value  of  all  a  per- 
son's taxable  property,  such  deduction  must  bo 
permitted  from  the  value  of  such  shares  (BeO' 
fie  V.  Weaver,  100  U.  8. 539, 546  [25:  705. 707]); 
but  that  a  statute  to  not  void  because  it  doea 
not  provide  for  a  deduction,  nor  to  the  assess- 
ment void  if  deductions  are  not  made,  but 
voidable  only.  Albany  County  Buprt.  v.  Stan- 
ley, 105  U.  8.  805  [26:  1044].  We  have  atoa 
held  that  Individual  instances  of  omission  or 
undervaluation  cannot  be  relied  on  to  invali- 
date an  assessment  {Supn.  v.  Stanley,  9upra)\ 
and  that  because  a  state  statute  does  not  pro- 
vide for  the  taxation  of  shares  in  oorporattona 
other  than  banks,  it  does  not  follow  that  th* 
tax  on  moneyed  capital  invested  in  bank  sharea 
is  at  a  greater  rate  than  that  of  the  moneyed 
capital  of  individual  dtizena  invested  in  other 
corporations,  nor  are  the  shareholders  in  national 
banks  discriminated  against,  because  the  tax- 
ation of  such  other  corjwrations  is  arrived  at 
under  a  separate  system.  Mercantile  Bank  v. 
New  York,  181  U.  8.  188  [80:  895].  In  thto 
last  case  the  assessment  was  made  in  pursuance 
of  section  818  of  an  Act  of  the  LegtoUiture  of 
the  State  of  New  York,  passed  July  1, 1888, 
entitied  "An  Act  to  Revtoe  the  Statutea  of  Thto 
State  Relating  to  Banka,  Banking  and  Trust 
Companies,"  whteh  section  to  identical  with 
sectloB  8  of  the  Ad  of  1880,  except  that  trust 
companies  are  omitted  tn  the  Ad  of  1882,  and 
a  provision  in  relation  to  notice  to  added  at  tha 
eiMl  of  the  section.  The  court  held  ss  follows: 
"The  main  purpose  of  Congress  ii^  fixing  lim- 
itato  state  taxation  on  investmenta  in  shares  of 
nation^  banks  wss  to  render  it  impossible  for 
the  State,  in  levying  such  'a  tax,  to  create  and 
foster  an  unequal  and  unfriendlv  competition, 
l^  favoring  institutions  or  individuals  carrying 
on  a  dmilar  business,  and  operations  and  in- 
vestments of  like  character.  The  term  'mon- 
eyed capital,'  as  used  in  Rev.  Stat.,  ft  5219,  re- 
specting state  taxation  of  shares  in  national 
banks,  embraces  capital  employed  in  national 
banka,  and  capital  employed  by  individnato 
when  the  object  of  their  business  to  the  mak- 
ing of  profit  by  the  use  of  their  moneved  cap- 
itju  as  money — as  in  banking  as  that  buslDess 
to  defined  in  the  opinion  of  the  court;  but  it 
does  not  indude  moneyed  capital  in  the  hands 
of  a  corporation^  even  if  its  business  be  such 
as  to  make  ita  shares  moneyed  capital  when  in 
the  hands  of  individuato,  or  if  it  invests  ita 
capital  in  securities  payable  in  money.  The 
mode  of  taxation  adopted  by  the  State  of  New 
York  in  reference  to  ita  corporations,  exdud- 
ing  trust  companies  and  savings  banks,  doea  nol 
operate  in  audi  a  way  as  to  make  the  tax  aa* 
aessed  upon  sharea  of  national  banks  at  a  greater 
rate  thim  that  Impoaed  upon  other  moneyed 
capital  In  the  handa  of  Individual  dtizens. " 
The  condusiona  there  announced  and  the  rea- 
soning bv  which  thev  are  supported,  arc  declsiTs 
in  the  disposition  of  the  errors  a»tiimed  on  bo- 
half  of  the  plaintiff  in  error,  on  the  first  branch 
of  this  caae.  The  asscfsroent  was  not  void 
because  in  contravention  of  the  Constitution  oi 
laws  of  the  United  States.  «^ 

But  H  toarraed  that  chapter  880  of  the  Laws 
of  New  Tori  of  1848  to  unconstitutional,  as 
depriving  the  plaintiff  in  error  of  lib<  rty  aoi 
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liraperty  without  due  process  of  law,  and  of 
the  equal  protectioD  of  the  laws,  io  violatioii 
of  the  Fourteenth  Amendment  to  the  Oonsti- 
tutioD  of  the  United  States.  That  Amendment 
provides  that  no  8tate  * 'shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  lurisdiction 
the  equal  protection  of  the  laws.'^  It  is  in- 
sisted that  Palmer  had  no  notice  and  no  oppor- 
tunity to  be  heard  or  to  confront  or  cross-ex- 
amine the  witnesses  for  the  taxing  authorities  or 
to  subpena  witnesses  in  his  own  behalf;  and  had 
not  otherwise  the  protection  afforded  in  a  judi- 
cial trial  upon  the  merits.  The  phrase  "due 
J  process  of  law"  does  not  necessarily  mean  a 
udicial  proceedini^.  "The  nation  from  whom 
we  inhent  the  phrase  'due  process  of  law/ " 
said  this  court,  speaking  by  iir,  JutHce  Miller, 
"has  never  relied  upon  the  courts  of  justice 
1669]  fQj  the  collection  of  her  taxes,  though  she 
passed  through  a  successful  rev5>lution  in  resist^ 
ance  to  unlawful  taxation."  MeMiUen  v.  Ander- 
son,  96  U.  8.  87,  41  [24:  885,  886]. 

The  power  to  tax  belongs  exclusively  to  the 
legislative  branch  of  the  government,  and  when 
the  law  provides  for  a  mode  of  confirming  or 
contesting  the  charge  imposed,  with  such  no- 
tice to  the  person  as  is  appropriate  to  the  nature 
of  the  case,  the  assessment  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due 
process  of  law.  JHpsne&r  v.  MerefMnt,  125  U.  8. 
845  [81:  7681;  W<M(m  v.  Nevin,  128  U.  8.  578 
[82:  544].  The  imposition  of  taxes  is  in  its 
nature  administrative  and  not  judicial,  but  as- 
sessors exercise  quasi  judicial  powers  in  arriv- 
ing at  the  value,  and  opportunity  to  be  heard 
should  be  and  is  given  under  all  just  systems 
of  taxation  according  to  value. 

It  is  enough,  however,  if  the  law  provides 
for  a  board  of  revision  authorized  to  hear  com- 
plaints respecting  the  justice  of  the  assessment, 
and  prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  made. 
Magar  v.  Bedamaiion  Diitriet,  111  U.  8.  701, 
710  [28:  568,571]. 

The  Law  of  New  York  gave  opportunity 
for  objection  before  the  tax  commissioners 
(Laws  of  New  York  1859,  chap.  802,  g  10,  p. 
681),  and  the  plaintiff  in  error  appeared  and 
obtained  a  large  deduction  from  the  original 
valuation.  If  dissatisfied  with  the  final  action 
of  the  commissioners,  he  could  have  had  that 
«ction  reviewed  on  certiorari.  Laws  of  New 
York  1859.  chap.  802,  §  20.  p.  684;  People  v. 
(hmr$.  of  Taxe$,  71  U.  8.  4  Wall.  244  [18:  844]. 
But  he  aid  not  avail  himself  of  this  remedy. 

The  proceeding  here  was  purely  an  executive 
process  to  collect  the  tax  after  the  liabili^  of 
the  party  was  finally  fixed. 

Collection  by  distress  and  seizure  of  person 
is  of  very  ancient  date  {Murray  v.  Hdboken 
Land  Oo.  59  U.  8.  18  How.  272  [;i5:  872]);  and 
oouQsel  for  defendant  in  error  cites  many  En- 
glish statutes,  commencing  with  the  twelfth 
year  of  Henry  VIL  (cbap.  18),  which  in  their 
ossential  features  resemble  the  New  York  Law 
fipon  the  subject,  one  in  6  Henry  YIII.  (chap. 
JB6)  being  strikingly  like  it.  (2  Statutes  of  the 
Realm,  644;  8  Statutes  of  the  Realm,  156,  280, 
-516,  812;  4  Statutes  of  the  Realm.  176, 884, 885, 
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744,  991, 1108, 1247;  5  Statutes  of  the  Realm, 
9,  700;  7  Statutes  of  the  Realm,  567.)  Undo 
the  Act  of  1848  commitment  is  not  resorted  to 
until  other  means  of  collection  have  failed  and 
then  only  upon  a  showing  of  property  pos- 
sessed, not  acoessible  to  levy,  but  enabling  the 
owner  to  pay  if  he  chooses,  this  constituting 
such  misconduct  as  justifies  the  order.  That 
law  had  been  in  existence  for  more  than  forty 
years  at  the  time  of  this  proceedhag.  We  dio 
not  regard  the  collection  in  this  way,  founded 
on  neoflsity  and  so  long  lecofl^nized  by  the 
dtate  of  New  York  as  to  be  lustifiably  resorted 
to  under  the  circumstances  aetailed  in  the  Act, 
and  operating  alike  on  all  persons  and  property 
similarly  situated,  as  within  the  inhibitions  of 
the  Fourteenth  Amendment. 
ThzjudgfMinXUaiffkrrMd. 

Mr.  JtuHee  Blatehlbrd  did  not  take  any 
part  in  the  decision  :>t  this  case. 
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MORTON  CULVER  et  al.,  Ptffs.  in  Err., 

V. 

GERTRUDE  UTHE. 
(8ee8.C  Beporter*s  ed.66IMMn.) 

Ckfpiei  qf  reeardi  qf  Land  Offlee,  <u  evidence- 
Swamp  Land  Act — right  ^  mrevious  locator 
qf  land— land,  when  told — what  eonatitutes  a 
$aU  ofauch  land— "oested  right— caaee  limited. 

L  Copies  of  reoords,  books  or  papers,  in  the  Gen- 
eral Land  Office,  authenticated  hy  the  seal  and 
oertifled  hy  the  oommioBloner  thereof,  are  evi* 
denoe  equidly  with  tbe  originals  thereof. 

5.  The  owner  of  a  mllitarj  land  warrant  who  de- 
livered It  to  the  commissioner  of  the  Land  Office 
with  a  direction  that  it  be  located  upon  certain 
swamp  land  in  Illinois,  and  it  was  so  located,  and 
who  received  the  certificate  of  the  ntflgber  and 
receiver  of  the  Land  Office  showing  his  right  to  a 
patent,  bad,  prior  to  the  issuinff  of  the  patent,  an 
equitable  title  to  the  land  which  excluded  it  from 
the  grant  to  the  State  hj  Congress  bj  theSwamp 
Land  Act. 

8.  This  land  was  not  unsold  within  the  meaning  of 
that  Act  which  granted  to  the  State  onlj  the 
swamp  lands  which  remained  unsold  at  the  pas- 
sage of  that  Act* 

i.  •The  dellverjbjsaoh  owner  of  his  land  warrant 
to  the  proper  officers  of  the  government,  with  a 
direction  that  it  be  located  on  this  land,  and  the 
paper  which  they  issued  to  him,  showing  that  he 
had  thereby  acquired  the  right  to  a  patent  for  the 
land,  constituted  a  sale  within  the  meaning  of  the 
Act  of  Congress  granting  the  swamp  lands  to  the 
States. 

6.  That  Aot  excluded  from  the  grant  made  there- 
by all  the  swamp  and  overflowed  lands  for  which 
the  government  had,  by  contract,  given  a  vested 

NonL— its  topre-emptifm righU^  see  noU  to  U.  S. 
V.  FitBgerald,  Bk.  10,  p.  786. 

WhmpatenUfor  land  may  be  mt  artde  for  frauds 
see  note  to  Miller  v.  Kerr,  Bk.  6.  p.  88L 

Am  to  erron  in  nuveye  and  dcecripiifme  in  patenti 
for  lande:  how  conetrued^—see  note  to  Watta  v.  lind- 
sey,  Bk.  5,  p.  428. 

Ab  to  land  grante  to  rattroads^  see  note  to  Kansas 
Pac.  E.  Co.  V.  Atchison,  T.  ft  8.  F.  B.  Oo.  Bk.  28, 
P.7M. 
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before  iti  pMsage. 
«.   Itnca  ▼.  MeFartand,  HO  U.  8.  471  CM:  19Q),  Um- 

Ited. 

[No.  191.1 
Submitted  Jan.  7. 1890,  Decided  March  S,  1890, 

Pr  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  Judgment  afiSrm- 
ing  a  Judgment  of  a  lower  court  of  that  State 
in  favor  oi  plaintiff  for  the  amount  of  certain 
promissory  notes  given  as  the  purchase  price 
of  land  in  that  State,  the  title  to  which  defend- 
ants alleged  had  failed.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Opinion  below,  4  West,  Rep.  176,  116  El. 

Mr.  Morton  CnlTer*  for  plaintiffs  in  error: 

This  case  has  been  tried  twice  in  the  Circuit 
Court  of  Cook  County,  Ulinois,  has  twice  been 
passed  upon  by  the  Appellate  Court  of  the 
First  District  of  Dlinois  {Qormley  v.  Uthe,  1  111. 
App.  170;  Oulver  v.  Uthe,  7  111.  App.  468),  and 
^as  then  decided  by  the  Supreme  Court  of 
Illinois.  Oarmley  v.  Uthe,  4  West.  Rep.  176, 
116  111.  643. 

The  pretended  location  was  improperly  ad- 
mitted in  evidence. 

1  Greenl.  £v.  §  488  ^  eeq.;  BuueU  v.  White- 
§ide,  6  ni.  7;  Hannibal  dbSt.J.B.  Co.  v.  Smiih, 
76  U.  S.  9  Wall.  90  (19:  601X 

Under  the  Act  of  28th  February,  1850,  the 
title  to  the  swamp  lands  in  the  several  States 
passed  to  such  States  individually  on  that  day; 
the  Act  was  a  grant  in  praeenti. 

EeO&r  T.  Mickey,  78  111.  188;  Matthetes  t. 
Goodrich,  8  West  Kep.  871,  102  Ind.  567. 

The  older  patent  carries  the  title. 

Bruner  t.  ManXote,  2  111.  156:  Eannibal  d 
J3t.  J.  B.  Oo.  T.  SmUh,  76  U.  8.  9  Wall  99 
<19:  601). 

A  grant  in  praecnti  is  a  patent,  and  a  patent 
odIv  passes  title. 

IVUeox  V.  Jackion,  88  U.  a  18  Pet.  498  (10: 
264);  1  Greenl.  £v.  g§  74,  81. 

Lands  disposed  of  by  the  United  States  in 
satisfaction  of  military  land  warrants  are  not 
sold,  within  the  meaning  of  the  Statute* 

Hannibal  d  St.  J.  R.  Oo.  v.  Smith,  76  U.  S. 
9  Wall  99  (19:  601);  Iowa  T.  MeFarland,  110 
U.  S.  471  (28:  198). 

A  sale  is  a  transfer  of  property  for  a  fixed 
price  in  money  or  its  eouivalent,  but  land 
granted  to  a  person  entering  the  military  or 
naval  service  of  the  country  is  a  bounty. 

Carean  v.  WatU,  8  Douff.  850;  Eadee  ▼. 
Vandeput,  4  Doug.  1;  Banxs  v.  Oonant,  14 
Allen,  497;  Eellif  T.  Sprout,  97  Mass.  169; 
Alexander  r.  Duke  of  Wellington,  2  Russ.  & 
Myl  85,  56,  64. 

Mr.  Harrey  B.  Hurd  for  defendant  in 
error. 

Mr.  Juetice  Miller  delivered  the  opinion  of 
the  court: 

The  writ  of  error  In  this  case  brings  before 
OS  for  review  a  judgment  of  the  Supreme  Court 
of  the  State  of  Illinois.  The  suit  was  brought 
originally  by  the  present  defendant  in  error, 
Gertrude  Uthe,  against  Morton  Ciilvcr  and 
Michael  Gormley,  in  which  she  sought  to  re- 
cover on  eleven  oromissory  notes  made  by 
them  March  28, 1874.  all  of  which  were  due 
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and  unpaid  at  the  commencement  of  this  ao* 

tlon,  and  on  which  she  claimed  to  recover  the 

ium  of  $7,000.    To  this  the  defendants  plead-     [6561 

ed,  amone  other  defenses,  that  the  notes  were 

given  as  the  purchase  price  of  a  Quarter  section 

of  land  in  Cook  County  in  that  State,  and  that 

the  consideration  for  which  said  notes  were 

fiven,  namely,  the  title  to  said  quarter  section, 
ad  utterly  failed,  and  that  plaintiff  had  no 
title  to  the  lands  which  she  sold  to  the  defend- 
ants at  the  time  of  the  sale,  or  at  any  other 
time. 

The  plaintiff  recovered  Judgment  against  de- 
fendants, notwithstanding  this  plea,  which  was 
affirmed  ^e  the  Supreme  Court  of  the  State, 
upon  a  writ  of  error  issued  by  that  court,  and 
it  is  that  Judgment  which  we  are  called  upoo 
to  review.    116  III  648  [4  West.  Rep.  176j. 

The  facts  out  of  which  the  Jurisdiction  of 
this  court  arises,  and  on  which  we  are  to  de- 
termine whetlier  there  is  error  in  the  judgment 
of  the  supreme  court,  are  substantially  as  fol- 
lows: The  father  of  the  plaintiff.  (Jertrude,  in  " 
whom  the  title  which  she  sold  to  the  defendants 
originated,  had  a  pateni  from  the  United  States 
for  the  land  in  controversy,  dated  February  10, 
1851,  which  purported  on  its  face  to  be  issued 
under  the  Act  of  Congress  of  February  11, 
1847  (9  Stat.  128),  on  a  military  lanr]  warrant 
that  he  had  deposited  in  the  General  Land 
Office. 

This  land  warrant  was  located  on  the  land  in 
question,  at  the  Land  Office  of  the  United 
States  in  Chicago,  Ulinois,  on  July  10, 1850, 
under  the  authority  of  Uthe  himself,  and  the 
land- warrant  certificate  was  delivered  up,  and 
the  patebt  aforesaid  issued  to  him  in  due  time 
and  after  the  proper  course  of  proceedings. 
There  does  not  seem  to  be  any  valid  objection 
to  the  mode  in  which  this  was  done. 

The  defense  relied  upon  the  fact  that  the 
land  in  question  was  swamp  land  within  the 
meaning  of  the  Act  of  Congress  of  the  28th  of 
September,  1850  (9  Stat.  519);  that  by  that 
Statute  the  title  to  the  land  was  transferred  to 
the  State  of  Illinois  between  the  time  of  the  lo- 
cation of  the  military  land  warrant  and  the 
issue  of  the  patent  for  it  to  Uthe;  and  that 
therefore  the  title  claimed  under  Uthe  utterly 
failed,  being  vested  by  that  Statute  in  the  State 
of  Illinois,  the  Act  being  a  grant  in  prceeenii, 
and  taking  effect  at  its  date. 

The  first  section  of  that  Act  reads  asfoUowt: 

[657] 

"To  enable  the  State  of  Arkansas  to  con- 
struct the  necessary  levees  and  drains  to  re- 
claim the  swamp  and  overflowed  lands  therein, 
the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation, 
which  shall  remain  unsold  at  the  passage  of  this 
Act,  shall  be,  and  the  same  are  hereby,  granted 
to  said  State." 

The  Act  is  extended  by  its  fourth  section  to 
the  other  States  of  the  Union  in  which  there 
were  swamp  lands  belonging  to  the  United 
States,  including  the  State  of  Illinois,  and  the 
argument  of  the  defendant  in  error  is  that  by 
reason  of  the  location  of  the  military  land  war- 
rant of  Uthe  on  this  land  on  the  10th  day  of 
July,  1850,  nearly  three  months  before  the  pas- 
sage of  this  Act,  it  had  been  sold  to  Uthe,  with- 
in the  meaning  of  the  Statute;  and  this  is  the 
principal  question  which  we  have  to  decide. 
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liraperty  without  due  process  of  law,  and  of 
uie  equal  protection  of  the  laws,  in  violation 
of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States.  That  Amendment 
proyides  that  no  8tate  ''shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor 
flhall  any  State  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  lurisdiction 
the  equal  protection  of  the  laws/'^  It  is  in- 
sisted that  Palmer  had  no  notice  and  no  oppor- 
tunity to  be  heard  or  to  confront  or  cross-ex- 
amine the  witnesses  for  the  taxing  authorities  or 
to  subpena  witnesses  in  his  own  Mhalf ;  and  had 
not  otherwise  the  protection  afforded  in  a  judi- 
cial trial  upon  the  merits.  The  phrase  "due 
J  process  of  law"  does  not  necessarily  mean  a 
udicial  proceeding.  "The  nation  from  whom 
we  inhent  the  phrase  'due  process  of  law/ " 
said  this  court,  speaking  by  Mr.  JvsHce  Miller, 
"has  never  relied  upon  the  courts  of  justice 
1669]  for  the  collection  of  her  taxes,  though  she 
passed  through  a  successfid  revolution  in  resist- 
ance to  unlawful  taxation. "  McMiUen  v.  Ander- 
son.  96  U.  8.  87,  41  [24:  885,  886]. 

The  power  to  tax  oelongs  exclusively  to  the 
legislative  branch  of  the  government,  and  when 
the  law  provides  for  a  mode  of  confirming  or 
contesting  the  charge  imposed,  with  such  no- 
tice to  the  person  as  is  appropriate  to  the  nature 
of  the  case,  the  assessment  cannot  be  said  to 
deprive  the  owner  of  his  properly  without  due 
process  of  law.  ftoene&r  v.  Merehant,  125  U.  8. 
845  [81:  7681;  W(M(m  v.  Nevin,  128  U.  8.  578 
[82:  544].  The  imposition  of  taxes  is  in  its 
nature  administrative  and  not  judicial,  but  as- 
sessors exercise  quasi  judicial  ])owers  in  arriv- 
ing at  the  value,  and  opportunity  to  be  beard 
should  be  and  is  given  under  all  just  systems 
of  taxation  accoraing  to  value. 

It  is  enough,  however,  if  the  law  provides 
for  a  board  of  revision  authorized  to  bear  com- 
plainta  respecting  the  justice  of  the  assessment, 
and  prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  nouide. 
Magar  v.  RedamaUan  Diitriet,  111  U.  8.  701, 
710  [28:  660,571]. 

The  Law  of  New  York  gave  opportunity 
for  objection  before  the  tax  commissioners 
(Laws  of  New  York  1859,  chap.  802,  g  10,  p. 
681),  and  the  plaintiff  in  error  appeared  and 
obtained  a  large  deduction  from  the  original 
valuation.  If  dissatisfied  with  the  final  action 
of  the  commissioners,  he  could  have  had  that 
«ction  reviewed  on  certiorari.  Laws  of  New 
York  1859,  chap.  802,  g  20,  p.  684;  PeopU  v. 
C<mr$,  ^  Taxe$,  71  U.  8.  4  Wall.  244  [18:  844]. 
But  he  aid  not  avail  himself  of  this  remedy. 

The  proceeding  here  was  purely  an  executive 
process  to  collect  the  tax  after  the  liability  of 
the  party  was  finally  fixed. 

Collection  by  distress  and  seizure  of  person 
is  of  very  ancient  date  {Murray  v.  Hdboken 
jMnd  Co,  69  U.  8.  18  How.  272  [16:  872]);  and 
counsel  for  defendant  in  error  cites  many  En- 
glish statutes,  cymmencing  with  the  twelfth 
year  of  Henry  VIL  (cbap.  18),  which  in  their 
essential  features  resemble  the  New  York  Law 
fipon  the  subject,  one  hi  6  Henry  YIII.  (chap. 
JB6)  beine  strikingly  like  it.  (2  Statutes  of  the 
Realm,  644;  8  Statutes  of  the  Realm,  166»  280, 
616,  812;  4  Statutes  of  the  Realm.  176, 884, 886, 
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744,  991. 1108, 1247;  6  Statutes  of  the  Realm, 
9,  700;  7  Statutes  of  the  Realm,  667.)  Undsf 
the  Act  of  1848  commitment  is  not  resorted  to 
until  other  means  of  collection  have  failed  and 
then  only  upon  a  showing  of  property  pos- 
sessed, not  accessible  to  levy,  but  enabling  the 
owner  to  pay  if  he  chooses,  this  constituting 
such  misconduct  as  Justifies  the  order.  That 
law  had  been  in  existence  for  nK>re  than  forty 
years  at  the  time  of  this  proceeding.  We  ao 
not  regard  the  collection  in  this  way,  founded 
on  ne&ssity  and  so  long  leco^isEed  by  the 
State  of  New  York  as  to  oe  justifiably  resorted 
to  under  the  circumstances  aetailed  in  the  Act, 
and  operating  alike  on  all  persons  and  property 
similarly  situated,  as  wiUiin  the  inhibitioos  or 
the  Fourteenth  Amendment. 
71i4judgmerUiit^firmed. 

Mr.  Juttiee  Blatehlbrd  did  not  take  any 
part  in  the  decision  ^r  this  case. 


[«•! 


MORTON  CULVER  et  al.,  Plff^.  in  Err., 

V. 

GSRTRUDE  UTHE. 
(8ee8.C.  Reporter's  ed.  665-MOl) 

CopU9  cf  reoordM  cf  Land  Office,  a$  evidence^ 
aioamp  Land  Act — right  qf  pretious  locator 
of  land— land,  when  sold — what  eontUtutes  a 
idle  oftuch  land-— 'oested  right—cases  limited. 

L  Ooples  of  records,  hooks  or  papers.  In  the  Gen- 
eral Land  Oflloe,  authentioated  hy  the  seal  and 
oertifled  hy  the  oommiBBioner  thereof,  are  evi* 
denoe  equidly  with  the  orlffioals  theveof . 

2.  The  owner  of  a  militarj  land  warrant  who  de- 
livered it  to  the  commiaBloner  of  the  Land  Oflloe 
with  a  dlieotion  that  it  be  located  upon  oertain 
swamp  land  In  Illinois,  and  It  was  so  located,  and 
who  received  the  certificate  of  the  reslster  aad 
receiver  of  the  Land  Offtoe  showing  his  right  to  a 
patent,  bad,  prior  to  the  issuing  of  the  patent,  an 
equitable  title  to  the  land  which  excluded  tt  from 
the  grant  to  the  State  Iqr  Oongresi  hj  the  fiwsmy 
Land  Act. 

8.  Tliis  land  was  not  unsold  within  the  meaning  of 
that  Act  which  granted  to  the  State  oolj  the 
swamp  lands  which  remained  unsold  at  the  pas- 
sage of  that  Act. 

i.  *The  delivery  bjsoeh  owner  of  his  land  wammS 
to  the  proper  officers  of  the  government*  with  a 
direction  that  it  be  located  on  this  land,  and  the 
paper  which  they  issued  to  him,  sbowtnc  thai  be 
had  thereby  acquired  the  right  to  a  patent  for  the 
land,  constituted  a  sale  within  the  meaning  of  the 
Act  of  OongresB  granting  the  swamp  lands  to  the 
States. 

&.  That  Aotezduded  from  the  grant  made  there- 
by all  the  swamp  and  overflowed  lands  for  which 
tiie  government  had,  by  oontraot,  given  a  vested 

KonL— its  loprs-empCion  rights^  see  noU  to  U.  S. 
V.  FitBgerald,  Bk.  10,  p.  785. 

When  patents  for  land  may  he  set  astds  forframAt 
se^  note  to  Miller  v.  Kerr,  Blc  ft,  p.  88L 

As  to  errors  in  swvevs  and  dceeripUons  in  paient» 
for  lands:  how  oontCnied,— see  nots  to  Watts  v.  lind- 
sey,  Bk.  5,  p.  €88. 

As  to  land  grants  to  raUroaiU^  see  ncit  to  ICanas 
Pao.  E.  Oo.  V.  Atchison.  T.  ft  8.  F.  B.  Oo.  Bk.  as, 
P.7M. 
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ritfbt,  for  t  ▼shMbtoooiMidaratloo*  to  IndiTldiiali 

before  Iti  pMsage. 
t.    Jtnca  T.  MeFartand,  HO  U.  8.  471  CM:  19Q),  Um- 

tled. 

[Na  1W.1 
SubmitisdJan,  7. 1890.  DeMed  March  S.  1890. 

Pr  ERROR  to  (be  Supreme  Court  of  the 
State  of  lUiooif  to  review  a  judgment  aiBrm- 
inir  a  Judgment  of  a  lower  court  of  that  State 
In  faTor  of  plaintiff  for  the  amount  of  certain 
promiasory  notes  giveo  as  the  purchase  price 
of  land  in  that  State,  the  title  to  which  defend- 
•nts  alleged  had  failed.  Afflrmed. 
The  facU  are  stated  in  the  opinion. 
Opinion  below,  4  West  Rep.  176,  116  IS. 

Mr,  Morton  CnlTer*  for  plaintiffs  in  error: 

This  case  has  been  tried  twice  in  the  Circuit 
Court  of  Cook  County,  Illinois,  has  twice  been 
passed  upon  by  the  Appellate  Court  of  the 
First  District  of  Illinois  {Qcrmley  v.  Uthe,  1  III. 
App.  170;  Gutter  v.  Uthe,  7  III.  App.  468),  and 
was  then  decided  -by  the  Supreme  Court  of 
Illinois.  G^rmiey  t.  Uthe,  4  West  Rep.  176, 
116  III  648. 

The  pretended  location  was  improperly  ad- 
mitted in  evidence. 

1  OreenL  £t.  §  488  ^  •eq,;  Bu9$M  t.  White- 
sAif,  5IU. 7;  Hannibal  dSt.J.S.  Co.  v.  dmiih, 
76U.  8.  9  WaU.  W  (19:  601X 

Under  the  Act  of  28th  February,  1850,  the 
title  to  the  swamp  lands  in  the  sereral  States 
passed  to  such  States  individually  on  that  day; 
the  Act  was  a  grant  in  prmmiU. 

KeOer  t.  BriekeM,  78  HI.  188;  Matthew  t. 
epodrieh,  8  West  Rep.  871,  102  Ind.  557. 

The  older  patent  carries  the  title. 

Bruner  ▼.  Maniate,  2  III  156:  Bannibat  d 
J3t.  J.  R.  Oo.  ▼.  SmiiK  76  U.  6.  9  Wall  99 
<19:  601). 

A  grant  in  praeenU  is  a  patent,  and  a  patent 
only  passes  title. 

WSen  Y.  Jaekeon,  88  U.  a  18  Ptot  498  aO: 
S54);  1  GreenL  £v.  $6  74,  81. 

Lands  disposed  of  by  the  United  States  In 
satisfaction  of  military  land  warrants  are  not 
sold,  within  the  meaning  of  the  Statute. 

Hannibal  d  8t.  J.  &  Oo.  v.  Smith,  76  U.  S. 
9  Wall  99  (19:  601);  lawk  t.  MeFairland,  110 
U.  8.  471  (28:  198). 

A  sale  is  a  transfer  of  property  for  a  fixed 
price  in  money  or  its  ebniralent,  but  land 
granted  to  a  person  entering  the  military  or 
naval  service  of  the  country  is  a  bounty. 

Carean  v.  WaiU,  8  Douf.  850;  Eadee  ▼. 
Vandeput^  4  Doug.  1;  BanJci  v.  OonaM,  14 
Allen,  497;  KeU^  w.  Bmvui,  97  Mass.  169; 
Alexander  t.  Duke  ef  Wellington,  2  Russ.  A 
MyL  85,  56,  64. 

Mr.  'Hmitwmj  B.  Hard  for  defendant  In 
error. 

Mr.  JutHee  Hillor  delivered  the  opinion  of 
the  court: 

The  writ  of  error  In  this  case  brings  before 
OS  for  review  a  ^dgment  of  the  Supreme  Court 
of  the  State  of  Illinois.  The  suit  was  brought 
originally  by  the  present  defendant  In  error. 
Qertmde  Uthe,  against  Morton  Culver  ana 
Michael  Qormley.ln  which  she  sought  to  r^ 
cover  oo  eleven  nromlssory  notes  made  by 
them  March  28, 1874.  all  of  which  were  doe 

18S  U.  8.  U.  8.,  Book  88. 


and  unpaid  at  the  commencement  of  this  ao* 

tlon,  and  on  which  she  claimed  to  recover  the 

sum  of  $7,000.    To  this  the  defendants  plead-     [6561 

ed,  among  other  defenses,  that  the  notes  were 

given  as  uie  purchase  price  of  a  quarter  section 

of  land  in  Cook  County  in  that  State,  and  that 

the  consideration  for  which  said  notes  were 

fiven,  namely,  the  title  to  said  quarter  section, 
ad  utterly  failed,  and  that  plaintiff  had  no 
title  to  the  lands  which  she  sold  to  the  defend- 
ants at  the  time  of  the  sale,  or  at  any  other 
time. 

The  plaintiff  recovered  Judgment  against  de- 
fendants, notwUhstandiog  thuplea,  which  was 
affirmed  '&  :he  Supreme  Court  of  the  State, 
upon  a  wnt  of  error  issued  by  that  court,  and 
it  is  that  judgment  which  we  are  called  upon 
to  review.     116  IlL  648  [4  West.  Rep.  176]. 

The  facts  out  of  which  the  Jurisdiction  of 
this  court  arises,  and  on  which  we  are  to  de- 
termine whether  there  Is  error  m  the  iudgment 
of  the  supreme  court,  are  substantially  as  fol- 
Iowh:    The  father  of  the  plaintiff.  Gertrude,  in  ^ 

whom  the  title  which  she  sold  to  the  defendants 
originated,  had  a  patent  from  the  United  States 
for  the  land  In  controversy,  dated  February  10, 
1851,  which  purported  on  its  face  to  be  issued 
under  the  Act  of  Congress  of  February  11, 
1847  (9  SUt.  128).  on  a  military  laor]  warrant 
that  he  had  deposited  In  the  Qeiwral  Land 
Office. 

This  land  warrant  was  located  on  the  land  In 
Question,  at  the  Land  Office  of  the  United 
States  in  Chicago,  Illinois,  on  July  10, 1850, 
under  the  authority  of  Uthe  himself,  and  the 
land-warrant  certificate  was  delivered  up,  and 
the  patebt  aforesaid  Issued  to  him  in  due  time 
and  after  the  proper  course  of  proceedings. 
There  does  not  seem  to  be  any  valid  objectioo 
to  the  mode  In  which  this  was  done. 

The  defense  relied  upon  the  fact  that  tht 
land  In  question  was  swamp  land  within  the 
meaning  of  the  Act  of  Congress  of  the  28th  of 
September,  1850  (9  Stat  519);  that  by  that 
Statute  the  title  to  the  land  was  transferred  to 
the  Stata  of  Illinois  between  the  time  of  the  lo- 
cation of  the  militanr  land  warrant  and  the 
i«ue  of  the  patent  for  it  to  Uthe;  and  that 
therefore  the  tatle  claimed  under  Uthe  utterly 
failed,  being  vested  by  that  Statute  In  the  Stata 
of  IllUiois,  the  Act  telng  a  grant  in  prtuenU, 
and  taking  effect  at  its  date. 

The  first  section  of  that  Act  reads  asfollowas 

"To  enable  the  Stata  of  Arkansas  to  con- 
struct the  necessary  levees  and  drains  to  re- 
claim theswsmpand  overflowed  lands  therein, 
the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation, 
which  shall  remain  unsold  at  the  passage  of  this 
Act,  shall  be,  and  the  same  are  hereby,  granted 
to  said  Stata." 

The  Act  Is  extended  by  Ita  fourth  section  to 
the  other  States  of  the  Union  In  which  there 
were  swamp  lands  belonglnff  to  the  United 
States,  Inchiding  the  Stata  of  Illinois,  and  the 
argument  of  the  defendant  In  error  Is  that  by 
reason  of  the  location  of  the  military  land  war- 
rant of  Uthe  on  this  land  on  the  10th  day  of 
July,  1850,  neariy  three  months  before  the  pas- 
sage of  thU  Act,  It  had  been  sold  to  Uthe,  with- 
in the  meaning  of  the  Statute;  and  this  Is  the 
principal  qnesoon  which  we  have  to  dedde. 
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There  doer  not  seem  to  be  any  doubt  that  the 
land  in  con  troversy  was  swamp  land,  within 
the  meaning  of  the  "Act  of  Congress,  and  if  the 
location  Inr  Uthe  of  his  land  warrant  did  not 
create  a  right  to  the  land  which  excludes  it 
from  tbe  grant  to  the  State  by  Congress,  the 
plainitiff  wrtrude  had  no  title,  and  the  defense 
should  have  been  sustained. 

The  first  objection  taken  to  the  claim  of 
Uthe  was  to  tbe  introduction  in  evidence  of  the 
certified  copy  of  the  records  of  the  Land  Office 
of  tbe  United  States  at  Washington,  concern- 
ing the  location  of  the  land  warrant  by  Uthe. 
This  transcript  is  certified  by  L.  Harrison,  ad- 
ing  commissioner  of  the  Qeneral  Land  Office, 
under  the  seal  of  his  office,  and  contains  tbe 
Tarions  acts  of  the  register  and  receiver  of  the 
Land  Office  at  Chicago  and  of  Uthe,  in  regard 
to  the  location  of  the  land,  showing  that  it  was 
Bublect  to  location  at  the  time,  and  that  the 
land  warrant  was  properly  delivered  up  and 
deposited  with  the  commissioner  of  the  Land 
Office. 

The  objection  made  in  the  brief  of  counsel  to 
the  recepUon  of  this  copy  Is  not  very  clearly 
stated.  It  is  said  that  a  simple  inspection  boto 
of  the  United  States  Statute  and  of  the  Illinois 
Statute  would  show  conclusively  that  it  could 
not  be  admitted  under  either  of  them,  and  ref- 
erence is  nuide  to  section  20,  chapter  51,  of  the 
[658]  Bevised  Statutes  of  Illinois,  and  section  006  of 
the  Revised  Statutes  of  the  United  SUtes.  But 
section  891  of  the  latter  Statutes  is  ample  au- 
thority for  the  introduction  in  evidence  of  the 
transCTipt  of  the  General  Land  Office  In  the 
present  case.    It  reads  as  follows: 

"Copies  of  any  records,  books  or  papers,  in 
the  Qcoieral  Land  Office,  authenticated  by  the 
seal  and  certified  by  the  commissioner  thereof, 
or,  when  his  office  is  vacant,  by  the  principal 
derk,  shall  be  evidence  eauaUy  with  the  ong- 
inals  thereof.  And  literal  exemplifications  of 
such  records  shaD  be  held,  when  so  introduced 
in  evidence,  to  be  of  the  same  validity  as  if  tbe 
names  of  Uie  officers  signing  and  countersign- 
ing the  same  had  been  fully  inserted  in  such 
record." 

There  is  therefore  no  error  in  the  admission 
of  this  transcript  in  evidence. 

As  regards  its  effect  upon  the  rights  of  the 
parties,  it  seems  to  us  it  shows  that  under  an 
Act  of  Congress  which  authorized  it  to  be  done, 
Uthe,  by  directing  his  land  warrant  to  be  lo- 
cated upon  this  land  and  delivering  up  the 
warrant,  and  by  the  proceedings  of  the  Land 
Office  upon  that  location,  which  resulted  in 
issuing  a  patent  to  him  for  the  land,  had  ac- 
quired an  equitable  title  to  the  land,  or  what 
may  be  callra  a  vested  interest  in  it,  prior  to 
the  passage  of  the  Swamp  Land  Act  Dv  Con- 
gress. He  had  done  what  by  the  Act  ox  Oon- 
ffress  of  1847  entitled  him  to  the  land  on  which 
bis  warrant  was  located.  He  had  delivered  up 
ihe  land  warrant,  the  evidence  of  his  claim 
against  the  government.  He  had  received  in 
ezchanffe  for  it  the  certificate  of  the  receiver 
and  re/g^ster  of  the  Land  Office,  and  these  en- 
titled him  to  a  patent  after  sach  delav  as  was 
necessary  to  ascertain  the  fact  that  the  land  had 
been  granted  to  no  one  else,  and  that  aU  his 

groceedinffs  were  regular,  which  facts  were  to 
e  determined  by  the  commissioner  of  the  Gen- 
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eral  Land  Office,  and  which  were  determined 
in  his  favor.  He  had  paid  for  this  land.  He 
had  paid  by  the  delivering  up  and  cancellation 
of  his  land  warrant  He  naa  received  tbe  cer- 
tificate of  the  register  and  receiver  of  the  Land 
Office  at  Chicago,  which,  by  the  laws  of  near- 
ly all  the  Western  States,  have  been  made 
equivalent  to  a  title  t9  the  land  in  actions  of 
ejectment,  though  the  strict  legal  title  remained  [^58] 
in  the  United  States  at  the  dale  of  the  passage 
of  the  Swamp  Land  Act. 

Are  we  to  suppose  that  Congress  Intended  to 
give  to  the  State  of  Illinois  the  land  wUdi  U 
had  already,  by  a  contract  for  which  valne  was 
received,  promised  to  convey  to  Uthe?  As  the 
grant  to  tbe  States  of  the  swamp  land  within 
their  Jurisdiction  was  a  eratuity,  altiiouch  ac- 
companied with  a  trust  tor  the  redama&n  at 
said  land,  it  is  not  easily  to  be  supposed  thai 
Congress  intended  to  be  thus  generous  at  tbe 
expense  of  parties  who  had  vested  rights  in  any 
of  the  lands  so  donated,  derived  from  the  Unit- 
ed States.  It  would  be  a  matter  of  consider- 
able doubt  whether  such  an  inference,  that 
Congress  intentionally  violated  its  contract^ 
woiud  be  indulged,  if  there  were  no  words  <rf 
reservation  in  the  Statute.  But  when  we  find 
the  broad  declaration  made  that  the  grant  only 
includes  those  swamp  and  overflowed  lands 
made  unfit  thereby  for  cultivation,  which  shaD 
remain  unsold  at  the  passage  of  the  Act.  we  do 
not  have  much  difficulty  m  holding  that  this 
land  was  not  unsold  within  the  meaning  of  the 
Statute.  It  is  true  that  in  a  technical  sense,  and 
where  a  due  regard  to  the  intention  of  the  par- 
ties using  the  word  "sold"  Is  had,  it  may  mean 
a  transfer  of  the  title  of  property  for  a  money 
consideration.  Yet,  it  nas  other  meanings 
which  would  include  the  present  transaction, 
when  it  is  obvious  that  such  was  the  intent  of 
the  party  using  the  phrase.  We  cannot  doubt 
that  the  deliverv  by  Uthe  of  his  land  warrant 
to  the  proper  officers  of  the  government,  with 
a  direction  that  it  be  located  on  this  land,  muI 
the  paper  which  they  issued  to  him,  showing 
that  he  had  thereby  acquired  tbe  rtffht  to  a 
patent  for  the  land,  constituted  a  u&  within 
the  meaning  of  the  Act  of  Congress  granting 
the  swamp  lands  to  the  States.  The  case  of 
lotca  V.  MeFarland,  110  U.  S.  471  r28:lW],  tt 
is  true,  gives  a  different  construction  to  the 
word  "sue"  In  an  Act  of  Congress  oonceming 
certain  sales  of  public  lands.  But  tbe  intent 
of  Congress  in  that  case  wss  relied  on  as  indi- 
cating that  the  word  "sale,"  as  applied  to  a 
disposal  of  the  public  lands  by  the  government, 
was  limited  to  sales  for  cash.  The  foUowing 
language,  used  in  the  opinion  In  that  oase»  In- 
dicates this  very  clearly:  [MO] 

"When  each  of  these  Acts  speaks  of  lands 
'sold  by  Congress,'  five  per  cent  of  the  net  nso- 
ceeds  of  which  shall  be  reserved  and  be  'dis- 
bursed' or  'appropriated'  for  the  benefit  of  the 
States  in  which  the  land  Ues,  it  evidently  has  in 
view  sales  in  the  ordinary  sense,  from  which 
tbe  Unit^  States  receive  proceeds,  In  the  shape 
of  money  payable  into  the  tresiroiy,  oat  of 
which  the  five  per  cent  may  be  reserved  and 
paid  to  the  State;  and  does  not  intrad  to  Indode 
lands  promised  and  granted  by  the  United 
States  as  a  reward  for  military  service,  for 
which  nothing  is  received  Into  tbs  treasoiy." 

Its  U.  Si 
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In  the  prenent  case,  the  Act  which  wo  tre 
DOW  coQstriiiug  doe*  Dot  contemplate  Um  re- 
eeipt  of  any  money  into  the  treasury  of  the 
United  States,  nor  the  payment  of  any  roone^ 
oat  of  it.  in  regard  to  these  swamp  lands.  We 
feel  at  liberty,  therefore,  to  conblrue  the  Stat- 
ute as  intendmff  to  exclude  from  the  grant  all 
the  swamp  and  overflowed  lands  for  which  it 
bad,  by  contract  given  a  Tested  right,  for  a 
Taluable  consideration,  to  individuals  before 
the  passage  of  that  Act 

The  decision  of  the  Supreme  Ck>urt  of  Dli- 
Dois,  which  affirmed  the  action  of  the  lower 
court,  founded  on  this  principle,  is  sound  in 
regard  to  the  questions  which  we  have  power 
to  review,  ana  it$  judgment  i$  thereon  of- 

WILLIAM  ASPINWALL,  Fig.  I»  Ar., 

e. 

FBTBR  BUTLBR,  Baceiver  of  the  Paoivio 
Natioral  BAm  ov  Bonov. 
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X  Wbaratbadlraolonaf  aKatlooal  Bank 
a  resoJntloo  to  Inorease  Its  stook,  giving  lis  atook- 
koktaea  the  right  to  take  tba  new  stook  to  an 
aBKmnt  aqoal  to  that  tbeo  held  bj  them,  the  fact 
that  soma  of  tba  new  stock  is  not  taken  is  not 
eoflloleot  ground  for  a  particular  stockboktar  to 
repudlata  hJs  new  stock  taken  Xtj  hSm  and  wltb- 
drsw  tba  amount  paid  tbarefcr,  and  to  azampt 
kim  as*a  abareboldar  from  atetutorj  llabilttr  to 
oraditonu 


%  Tbsra  was  no  agprsss  coodltkm  that  tba  tDdt» 
Tldaal  snbscriptioos  sbonki  be  void  tf  tba  wbola 
d  tba  new  stock  was  not  subaorlbad;  and  tbeta 
was  no  Impllad  condition  to  law  to  that  affaot* 

H  Section  SM  of  tba  Bevlsad  Statutes  Is  not  vk>- 
lated  by  an  Issoa  of  tba  azaot  amount  of  stock 
that  was  paid  In;  It  was  Intended  to  prevent  what 
Is  called  watering  c<  stock. 

C  Where  tbastock  was  lawfully  created  and  tba 
defendant  subsorflbad  for  the  shares  In  question 
and  paid  for  them,  and  recelvad  his  oertUlcata, 
be  tMcaaas  a  stockholder;  and,  when  tba  Bank 
want  Into  Uquldatloo,  be  became  liable  under 
aaetlon  lia  of  tba  Bevlaed  Statutes  to  pay  an 
amount  equal  to  tba  stock  bj  bim  so  baM  for 
debts  c<  tba  Bank. 

[No.  M7.] 

AihmiiM  Jam.  7, 1S90.  IkeUUd  Marek  3, 1890. 

rr  EBROR  to  tba  Ofarcoit  Oourt  of  the  United 
Btaiea  for  tba  District  of  Maasachusetti  to 
review  a  Jodgniant  for  plaintiff  in  an  action  by 
a  Receiver  of  a  National  Bank  to  recover  an 
assessment  on  its  capital  slock,  of  a  itockbolder, 
to  pay  the  debu  of  the  Bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  88  Fed.  Rep.  817. 

jMsn.  Thomas  H«  Talbot  and  Bo^|a* 
■sla  H.  Johngoa  for  plaintiff  in  error. 

Mr.  A*  A*  Raaaojr,  for  defendant  in  erron 

Tba  acceptance  and  holding  of  a  oertiflcata 
of  shares  in  an  incorporatioo  makes  the  boMar 
laMe  to  tba  responsibilities  of  a  shareholder. 

Uptm  ▼.  TWMteMir,  91  U.  a  49  (88:  808); 
Briglimm^.  Mmd,  10  Allen.  845;  B^faio  d  N. 

Its  U.S. 


T.  O.  B.  Oo.  V.  DudUy,  UN.  T. 
T.  Sturgm,  98  N.  Y.  184. 

Informalities  and  irregularitlQa  In  the  nro- 
oeedlngs,  the  jreneral  action  being  imira  ami, 
are  of  no  avail  in  collateral  suits. 

ScotUU  V.  Thayer,  100  U.  8.  148  (86:  88^; 
Chubb  V.  Upton,  85  a.  8.  666  (94:  (OS);  FiM^ 
man  v.  VpUm,  96  U.  8.  828  (94:  819;  Vp^on 
V.  THbiteoek,  91  U.  S.  45  (98:  808). 

The  determination  by  the  oamptrollar  of  tba 
facts  essential  for  bis  action  in  ftving  tba  oar* 
tificate  is  conclusive. 

Oisiy  T.  OaUi,  94  U.  a  618(94: 168);  AMir 
T.  Act,  9  Mackey.  478;  Oadk  t.  AriMf,  «r  U. 
8.  90  Wall.  650  (99:  448);  KmrntdM  ▼.  Qiimm. 
75  U.  8.  8  Wall.  496  (19:  476). 

Not  only  the  original  aaaodataa,  but  eadi 
new  member,  agree  to  tba  cbartar  and  tba 
charter  powers. 

Ball,  Nat  Banks,  noCt  to  ft  6161;  Omrm^  t. 
Arkan$M,  56  U.  8.  15  How.  (801  (14:  706); 
HaOiam^.  OiX^,  69  U.  &  9  Wall  10a7t T7Q; 
l^oatfiT.  TfM,  44  Goon.  669. 

Mr.  Juttim  BnMmr  daliTWsd  tba  opinta 
of  tbeoonrt: 

This  case  is  goremed  by  that  of  Ikhm^  r, 
Piftil^.  118U.B.  684[80:9601.  Tbacaaeaafa 
not  identical,  it  is  troe;  but  ua  prlnctolea  aa- 
tabUsbed  in  that  case  require  a  similar  oacisioo 
in  tbla.  The  sabstantial  fkota,  up  to  a  certain 
point,  are  the  same;  what  took  place  aftarwardf 
cannot  vary  the  result 

The  Pactflc  National  Bank  of  Boaton  failed 
and  paawd  Into  the  hands  of  a  receiver  on  tba 
99d  aay  of  May,  1888.  and  the  comptroller  of 
the  currency  on  the  97tb  of  Novemoer,  1888, 
ordered  an  assessment  of  100  per  oent  on  tba 
ca^tal  stock  for  the  purpose  of  enforcing  tha 
individual  liability  of  tba  stodLbolders,  to  pay 
the  liabUitlea  of  tlie  institution,  under  sepoon 
5151  of  the  Revised  8tatutes.  Fifty  shares  of 
the  stock,  amounting  to  85,000,  stood  in  tba 
name  of  Asplnwall  individually,  and  50  other 
sbarea  in  his  name  as  trustee  and  guardian. 
This  suit  was  brought  against  bim  bv  the  re- 
ceiver of  the  Bank  to  recover  $5,00u  as  the 
holder  of  the  individual  stock.  He  denied 
that  be  was  the  bolder  of  any  such  stock;  and, 
for  another  plea,  averred  that  it  bad  been 
fraudulentiy  and  Illegally  issued,  and  was  not 
binding  against  him  as  a  bolder  thereof.  A 
trial  by  Jury  was  waived,  and  tha  cause  waa 
tried  1^  the  circuit  court,  which  made  a  special 
flndingof  facts,  and  decided  in  favor  of  tba 
plaintuf.    The  writ  of  error  is  to  that  decision. 

After  tba  finding  of  facta  had  been  made* 
tba  defendant  prayed  the  court  to  rule  '*UpoD 
the  facu  founa  in  this  case  the  plaintiff  Is  not 
entitled  to  Judgment;*  but  tba  court  refused 
this  prayer,  and  found  that  the  defendant  was 
the  owner  of  flf^  shares  of  stock  on  May  80 
and  May  99,  18SB,  and  entered  Judgment  «for 
the  plaintiff  for  Um  sum  of  $6,5(10:  to  which 
ref«aal  to  rule,  ruling  and  entry  of  ludgmant 
the  defendant  then  excepted;  and  tbis  Is  tha 
only  exception  in  tba  oaae.  The  qoaslion  la 
whether  tnis  general  ilndlnf  Is  supported  by 
the  special  facta  found,  ana  Is  In  aoootdanoe 
with  the  kw. 

Amongst  other  things,  the  indlBfs  ael  forth 
tiM  5ti)  and  6Ui  of  Uie  orlglBal  aidolaa  of  an- 
aodation  of  Uie  Bank.    By  tiia  6lh  artlde  tta 
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ctpital  stock  is  fixed  at  $260,000,  bat  with  the 
pnyilege  of  beioff  increased,  according  to  sec- 
tion 5142  of  the  Kevised  Statutes,  to  any  sum 
not  exceeding  $1,000,000;  and  in  case  of  in- 
crease, each  stockholder  was  to  have  the  privi- 
lege of  subscribing  his  pro  rata  share.  The 
sixth  article  specifies  the  powers  and  duties  of 
the  board  of  oirectors,  amongst  which  was  the 
power  "to  provide  for  an  increase  of  the  capital 
of  the  association,  and  to  re^rulate  the  manner 
in  which  such  increase  shall  be  made,"  and  the 
power  "to  make  all  l^-laws  that  it  may  be 
proper  and  convenient  for  them  to  make  under 
said  Revised  Statutes  for  the  general  regulation 
of  the  business  of  the  association  and  ue  man- 
agement and  administration  of  Its  affairs." 
The  findings  also  set  forth  the  first  and 
eleventh  by-laws  of  the  Bank;  the  former  of 
which  fixed  the  regular  annual  meeting  of  the 
stockholders  for  the  election  of  directors  on 
the  second  Tuesday  of  January  of  each  year, 
fourteen  days'  notice  of  which  was  to  be  given. 
The  eleventn  by-law  was  as  follows,  to  wit: 

'*Sec.  11.  Whenever  an  increase  of  stock 
shall  be  detennined  upon  it  shall  be  the  duty 
of  the  board  to  notify  all  the  stockholders  of 
the  same  and  cause  a  subscription  to  be  opened 
for  such  increase,  and  each  stockholder  shall 
have  the  privilege  of  subscribing  for  such 
number  of  shares  of  new  stock  as  he  may  be 
entitlal  to  subscribe  for  in  proportion  to  his 
existing  stock  in  the  Bank.  If  any  stockholder 
should  fail  to  subscribe  for  the  amount  of  stock 
to  which  he  may  be  entitled  within  a  reason- 
able time,  which  shall  be  stated  in  the  notice, 
Uie  directors  mav  determine  what  disposition 
shall  be  made  of  the  privilege  of  subscribing 
for  the  new  stock." 

The  findings  farther  state: 

"On  the  18th  day  cf  September,  1881,  the 
capital  stock  of  the  Bank  was  $500,000,  di- 
vided into  0,000  shares  of  the  par  value  of 
$100  each,  of  which  shares  the  defendant, 
Aspinwall,  as  trustee  under  the  will  of  Augus- 
tus Aspinwall  and  guardian  under  the  wiU  of 
Thomas  Aspinwall  for  the  benefit  of  his  son, 
William  H.  Aspinwall,  a  minor,  held  fifty, 
which  stood  in  his  name  as  guardian  and  trus- 
tee on  the  books  of  the  BaiUE,  a  certificate  of 
said  shares  having  been  taken  in  the  same 

wmv.  ... 

"September  18.  1881,  the  directors  of  the 
Bank  passed  the  following  vote: 

"  'Voted,  That  the  capital  of  this  Bank  be 
increased  to  one  million  dollars,  and  that 
stockholders  of  this  date  have  the  right  to  take 
the  new  stock  at  par  in  an  amount  equal  to 
that  now  held  by  them.' " 

A  printed  notice  of  this  resolution  was 
thereupon  sent  to  all  the  stockholders  of  the 
Bafik;  and  at  the  bottom  of  this  printed  notice 
there  was  left  a  space  and  linei  indicated  for 
stockholders  to  write  therein  thdr  subscriptions 
to  the  new  stock  to  which  they  were  entitled. 
Other  than  this  there  was  no  subscription  paper 
opened.  Some  stockholders  signified  their  aa> 
sent  on  the  notice  in  the  place  indicated  at  the 
bottom  and  sent  it  to  the  Bank.  Others  did 
not,  but  went  or  sent  to  the  Banktod  paid  the 
money  for  the  new  stock  to  which  they  would 
be  entitled  in  the  proposed  IncreMs,  taking 
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receipts  in  the  printed  form  prepared  for  tliat 
purpose. 

The  defendant  received  said  notice,  and 
thereupon  went  to  the  Bank  and  informed  A. 
I.  Benyon,  its  president,  that  he  had  not  raiS- 
cient  funds  in  his  hands  as  g^uardian  and  trustea 
with  Vhich  to  take  as  such  the  fifty  shares  in 
the  proposed  Increase,  and  that  he  should 
therefore  subscribe  for  and  take  the  same 
himself  individually.  The  president  of  the 
Bank  said  that  he  could  do  so.  The  defendant 
afterwards  returned  to  the  Bank  the  said  notice 
received  by  him  with  the  following  subscription 
written  at  the  bottom  Uiereof  signed  by  him: 

"I  will  take  the  fifty  new  shares  to  which  I 
am  entitled  and  will  paj  for  them  as  above. 

"William  Aspinwall" 

Subsequently,  on  October  1st,  1881.  the  de- 
fendant went  to  the  Bank  and  paid  the  sum  of 
five  thousand  dollars,  receiving  therefor  a  i^ 
ceipt,  a  copy  of  which  is  as  follows: 

"Pacific  National  Bank. 
"5,000.  Boston,  October  Ist,  1881. 

"Received  of  William  Aspinwall  five  thou- 
sand dollars  on  account  of  subscription  to  new 
stock. 

••J.  M.  Pettengill,  Cashier." 

The  defendant  was  welt  acquainted  with 
Mr.  Benyon,  seeing  him  almost  daUy,  and  ha 
did  some  business  with  the  Bank. 

At  the  time  the  defendant  paid  this  money 
and  took  this  receipt  he  asked  Mr.  Benyon.  tfaia 
president  of  the  Bank,  if  there  was  any  of  tha 
new  stock  that  had  not  been  taken,  staong  that  rmnni 
if  that  were  the  case  he,  the  defendant,  would  l^'^'^i 
like  to  take  some  more  of  the  new  stock.  Tha 
president  of  the  Bank  replied  that  all  the  new 
stock  had  been  taken,  and  that  the  defendant 
could  not  have  any  more  than  fifty  shares  al- 
ready subscril)ed  for  and  taken.  Defendant  de- 
sired his  cotificate,  but  was  told  that  he  could 
only  have  a  receipt,  as  they  were  not  in  a  posi- 
tion tp  issue  certificates.  The  defendapt  b^' 
lieved  this  statement  of  the  president  of  tha 
Bank,  that  all  the  new  stock  nad  been  taken, 
to  be  true,  but  he  was  not  told  that  all  tha 
money  had  been  paid  for  tha  new  stock. 

Payments  for  new  stock  in  tha  proposed  in- 
crease of  $500,000  were  made  to  the  amount  of 
$^30,100  on  and  prior  to  October  1, 1881,  sub- 
sequent to  which  time  additional  payments 
were  made  until  November  15,  1861.  The 
total  amount  thus  paid  in  for  new  stock  was 
$461,800. 

Certificates  for  the  new  stock  were  issued  oa 
and  after  October  1, 1881,  as  called  for,  nearly 
all  being  delivered.  The  following  is  a  copy 
of  the  certificate  delivered  to,  and  reodved  by, 
the  defendant,  November  5, 1881,  to  wiU 

"Fifty  shares. 

''Pacific  National  Bank  of  Bostoo,  Mass. 

''This  certifies  that  William  AspinwaU,  of 
Brooklioe,  is  proprietor  of  fifty  shares  in  the 
capital  stock  of  the  Pacific  National  Bank  of 
Boston,  Mass.:  transferable  only  on  the  hockM 
of  said  Bank  m  person  or  by  attorney  on  sor^ 
render  of  this  certificate. 

"A.  L  Benyon,  Prcsidaal. 

''Boston.  October  1, 1881. 

"J.  M.  Ffettengill,  Cashier." 
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The  Bftok  kept  a  book,  called  a  itock  ledger. 
to  which  it  entered  the  names  of  the  stockhold- 
ers, thdr  places  of  residence,  and  the  number 
of  sharea  oeld  by  each,  in  a  debit  and  credit 
accoont 

An  entry  of  fifty  shares  to  the  credit  of 
William  Aspinwall  appears  to  have  been  made 
In  this  stock  ledger,  or  which  the  following  is 
a  copy: 

"William  Aspinwall,  of  Brooklloa. 
[601  ]     "October  1st,  1881.    By  fifty  shares. .  $5,000." 

At  what  time  this  certificate  and  entry  were 
made  does  not  appear  except  by  the  books. 
The  stock  ledger  shows  that  the  amount  of 
capital  stock  as  credited  to  the  respecttre  par- 
ties named  therein  in  a  credit  and  debit  form 
as  aforesaid  was,  on  November  18, 1881,  $061,- 
800,  and  so  remained  to  Hay  82,  1882,  the 
entry  as  to  said  defendant  bdng  the  same  at 
the  (itter  date  as  made  originally  as  aforesaid. 

On  the  18th  of  November,  1881,  said  Bank 
became  Insolvent,  suspended  payment  and 
closed  its  doors;  and  IJaniel  Needbam,  an  ex- 
aminer of  national  banks,  was  Disced  by  the 
comptroller  of  the  currency  In  cnarge  oi  said 
Bank  and  all  Its  funds,  assets,  records  and 
books.  The  Bank  remained  under  the  exclu- 
sive dbarffe  and  In  the  possession  of  said  Need- 
ham,  witn  Its  doors  dosed  to  business  untO  on 
or  about  March  18, 1882. 

A  committee  of  the  directors  went  to  Wssh- 
faigton  in  December,  1881,  and  had  an  Interview 
with  the  oomptroUer  of  the  currency  In  rela- 
tion to  the  affairs  of  the  Bank.  The  fact  that 
a  vote  had  been  passed  In  September  previous 
to  incn^ae  the  capital  to  a  million  dollars,  and 
that  the  full  amount  of  that  Increase  had  not 
been  subscribed  for  or  paid  In  when  the  Bank 
fUQed,  In  November,  was  talked  over  In  that 
conversation.  It  was  discussed  with  the  comp- 
troller as  to  what  should  be  done  In  view  of  the 
facts  and  as  to  what  should  be  regarded  as  the 
capital  of  the  Bank,  and  In  pursuance  of  that 
Interview  the  directors  of  the  Bank,  on  Decem- 
ber 18, 1881,  passed  the  following  vote,  viz.: 

**  Voted,  That  whereas  It  was  voted  by  this 
board  on  the  thirteenth  dsy  of  September  last 
that  the  capital  of  this  Bank  be  increased  to 
one  million  dollars,  and  that  stockholders  of 
this  date  have  the  right  to  take  the  new  stock 
at  par  in  equal  amount  to  that  held  bv  them; 
and  whereas  the  stockholders  were  duly  noti- 
fied of  said  vote,  and  also  that  subscriptions  to 
the  new  stock  would  be  payable  October  1;  and 
whereas  1461,800  of  said  new  stock  hss  been 
taken  and  paid  In;  and  whereas  $88,700  there- 
of has  not  Deen  taken  and  paid  In: 
[602]  "  Voted,  That  said  $88,700  of  said  stock  be, 
and  Is  hereby,  canceled  and  deducted  from  said 
capital  stock  of  $1,000,000,  and  that  the  paid- 
up  capital  stock  of  this  association  amounts  to 
$95li00. 

'  *  Voted,  That  the  comptroller  of  the  currency 
be  notified  that  the  capital  of  this  association 
has  been  increased  In  tne  sum  of  $461,800,  snd 
that  the  whole  amount  of  said  increase  has 
been  paid  In  as  part  of  thecapital  of  this  asso- 
ciation, and  thst  he  be  requited  to  ivue  his 
certificate  of  said  increase  to  this  association, 
according  to  law." 
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The  following  certificate  was  thereupon  sent 
to  the  comptroller  of  the  currency  by  tlie  cash- 
ier, and  sworn  to  by  him,  to  wit: 

"Pacific  National  Bank  of  Boston. 

"December  18^188t 
"To  the  Comptroller  of  the  Currency,  Wash- 
ington, D.  C: 

*'It  is  hereby  certified  that  the  capital  stock 
of  'The  Pacific  NatioDal  bank  of  Boston'  has 
been  Increased,  pursuant  to  the  articles  of  as- 
sociation of  said  Bank,  In  the  sum  of  four 
hundred  and  sixty-one  thousand  three  hundred 
dollars,  aU  of  which  has  been  paid  In,  and  that 
the  paid-up  capital  stock  of  said  Biank  now 
amounts  to  vme  hundred  sixty-one  thousand 
three  hundred  dollars. 

«*[8eaL]  J.  H  PMtengU,  Oashler." 

Upon  the  receipt  by  the  comptroller  of  a 
copy  of  the  vote  of  I)ecember  18th  and  the 
certtficate  of  the*cashier  of  December  18th  tha 
comptndler  sent.  December  16, 1881,  to  tha 
directors  of  tha  Bank  the  following  certificate: 

''Treasury  Department 

''Office  of  CompUt>ller  of  tne  Curreni^. 

''Washington,  December  16, 1881. 

"Whereas  satisfsctory  notSoe  has  been  trans- 
mitted to  the  comptroller  of  the  currency  that 
the  capita]  stock  ox  'The  Padfio  National  Bank 
of  Boston,  Mass.,'  baa  been  Increased  In  the 
sum  of  four  hundred  and  sixty-one  tbousanC 
three  hundred  dollars  In  accordance  with  the 
provisiona  of  Its  articles  of  association,  and 
that  the  whole  asMont  of  such  Increase  has 
been  paid  in: 

"Now,  it  Is  hereby  certified  that  the  capital 
stock  of  "The  Padflo  National  Bank  of  Boa- 
ton,  Mass./ aforesaid  has  been  increased  as 
aforesaid  In  the  sum  of  four  hundred  and  slxtv- 
one  thousand  three  hundred  dollars;  that  said 
increase  of  cspltal  has  been  naid  into  said  Bank 
as  a  part  of  the  capital  stock  thereof,  and  that 
the  said  Increase  ox  capital  Is  approved  by  the 
comptroller  of  the  currency. 

'*Lb  witness  whereof  I  hereunto  aflix  my  dll* 
dal  signature. 

"[Seal]  John  J.  Knox,  Comptroller.* 

At  a  meetlnff  of  the  directors  of  the  Bsnk» 
held  on  the  14tn  of  December,  1881,  resolutions 
were  sdopted  and  a  copy  sent  to  the  comptroller, 
whereby,  after  setting  forth,  by  way  of  recital, 
several  particulars  with  regard  to  the  condition 
of  the  Bank,  going  to  show  that  it  rofeht  re- 
stime  business  under  certain  conditions. It  was, 
amongst  other  things,  resolved  as  follows,  to 
wit: 

'•Beeoired,  That  In  the  opinion  ol  the  dirpct- 
ora  of  said  Bank  the  Interests  of  both  creditors 
and  stockholders  req:aire  its  early  reorganiza- 
tion. 

"Beeolted,  That  tha  comptroller  of  the  -cufw 
rency  be  requested  to  authorize  the  stockhold- 
ers o(  the  association  to  levy  an  assessment  of 
100  per  cent  upon  the  par  value  of  the  capital 
stock  now  paid  In,  viz.,  $061,800,  upon  condi- 
tion that  said  Weeks  shall  return  to  this  Bank 
$850,000  additional  diecks.  as  agreed,  before 
said  assessment  shall  be  maae.** 
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Other  resolotiona  adopted  at  the  same  time 
set  forth  a  certain  scheme  of  reorganization, 
and  It  was  finally  resolved  as  follows  to  wit: 
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"Be$oh§d,  That  a  copy  of  these  resolationt 
he  forwarded  to  the  comptroller  of  the  cur- 
rencj  and  his  approval  asked  of  the  scheme  of 
leorgaDizatioQ  herein  set  forth,  and  that  he 
grant  the  director!  until  Januair  19. 1882,  to 
perfect  said  scheme  of  orgaoizatfon. 

There  was  no  Tote  of  the  stockholder!  of 
aaid  association  passed  relating  to  increase  or 
reduction  of  its  capital  stock,  unless  the  rote 
of  January  10,  1882,  hereafter  mentioned,  was 
iuch.  On  the  16th  day  of  December,  1881,  the 
comptroller  of  the  currency  sent  to  the  £iank 
the  following  communication,  namely: 

"Washington,  Dec  16, 1881. 
"The  Padfle  National  Bank  of  Boston,  Mass- 
achusetts: 

"The  entire  capital  stodc  of  the  PMdtIc  Na- 
tional Bank  of  Boston,  Massachusetts,  amount- 
ing to  nine  hundred  and  six^-one  thousand 
three  hundred  (061,800)  dollars,  haying  been 
lost,  notice  is  hereby  given  to  said  Bank,  under 
the  provisions  of  section  6200  of  the  Revised 
Statutes  of  the  United  Stotea,  to  pay  the  defi- 
ciency in  its  capital  stock  by  an  assessment  of 
one  hundred  (100)  per  cent,  upon  its  share- 
holders pro  rata  for  the  amount  of  capital  stock 
held  by  each,  and  that  if  such  deficiency  shall 
not  be  paid  and  said  Bank  shall  refuse  to  go 
Into  liquidation,  as  provided  by  law,  for  three 
months  after  this  notice  shall  have  been  re- 
•odved  by  it,  a  receiver  may  be  appointed  to 
«loee  up  the  business  of  the  association  accord- 
ing to  the  provisions  of  section  5284  of  t|^ 
Revised  Statutes  of  the  United  States. 

''In  testimony  whereof  I  have  hereto  sub- 
jcribed  my  name  and  caused  my  seal  of  office 
to  be  affixed  to  these  nresents^t  the  Treasury 
Department,  in  the  Ci^  of  Washington  and 
District  of  Columbia,  this  sixteenth  day  of 
December,  A.  D.  188L 

"[Seal]  John  Jky  Knox. 

"Ck)mptroller  of  the  Currency.** 

It  does  not  appear  that  any  communication 
was  made  to  the  defendant  by  the  Bank  with 
reference  to  said  votes  of  the  directors  of  De- 
cember 18  and  14,  or  tha  certificates  of  the 
eompt  roller  of  December  16,  or  with  reference 
to  any  change  in  the  proposed  increase  in  the 
capital  of  the  Bank  to  one  milUon  dollars. 
The  defendant  never  saw  nor  had  communi- 
cated to  him  the  books  of  the  Bank  or  their 
contents.  He  was  in  the  Bank  almost  daily 
and  knew  of  the  suspension  on  November  18, 
1881.  He  does  not  remember  or  believe  that 
he  had  knowledge  of  the  proposed  change,  or 
the  change  made  in  the  proposed  increase  of 
the  stock  of  $500,000,  and  of  the  certificate  of 
the  comptroller  of  December  16,  1881,  until 
Informed  of  the  facts  durinjr  the  stockholders' 
meeting  of  January  10, 18&,  or  possibly  on 
that  day  Just  before  the  meeting  was  orffanized 
and  after  the  stockholders  were  assemUed  for 
the  same,  when  he  learned  them. 

On  the  10th  of  January,  1882,  the  ilnnual 
meeting  of  the  stockholders  of  the  Bank  was 
held  pursuant  to  call.  At  this  meeting  the 
examiner  made  a  report  of  the  conditfen  of 
the  Bank,  a  board  oi  directors  was  chosen, 
and,  after  a  statement  by  the  counitel  of  the 
Bank  of  the  facts  relating  to  the  increase  of  its 
capital  stock,  and  as  to  how  much  had  in  fact 
been  paid  In  under  the  vote  to  increase  to  ooa 
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million  dollars,  and  of  the  legal  result  thereof, 
and  of  the  vote  of  December  18,  and  the  cer- 
tificates of  the  comptroller  of  the  currency, 
dated  December  16,  and  after  a  full  discussioo 
of  the  matter,  the  following  vote  was  adopted 
by  stock  vote,  5,494  shares  In  favor  awi  66 
snares  against: 


«< 


Voted,  In  accordance  with  the  notice  of 
the  comptroller  of  the  currency,  dated  Decem- 
ber 16, 1881,  there  be,  and  hereby  is,  lakl  an 
assessment  of  one  hundred  per  cent  upon  the 
shareholder!  of  the  Pacific  National  Bank  ol 
Boston,  Mass.,  ofv  rata  for  the  amount  of  capi- 
tal stock  of  said  Bank  held  by  each  shareholder. 
"Voted,  That  the  board  of  direccofs  notUjr 
each  shareholder  of  said  assessment  and  oc]41ect 
the  same  forthwith." 


Notice  of  this  voti  was  sent  to  the  stock- 
holders. 

The  defendant  attended  nid  meeting  of  the 
shareholders,  acting  as  the  holder  of  and  rep- 
resenting only  the  fifty  shiures  of  original  stock 
held  by  him  as  trustee  and  guardian,  and  as 
such  voted  in  the  negative  on  the  quaMlon  of 
the  assessment,  expressly  stating  on  his  ballot 
that  he  voted  as  the  holder  of  tltr  shares  of 
old  stock  held  by  him  as  trustee  and  guardian. 
He  did  not  Tote  or  In  any  way  act  at  said  meet- 
ing as  the  holder  of  any  new  stock,  and  noti- 
fied the  directors  of  the  Bank  that  he  did  not 
consider  himself  a  holder  of  any  shares  in  the 
alleged  increase  of  $461,800. 

April  28, 1882,  the  defendant  paid  the  assess- 
ment voted  January  10,  1882,  on  the  fifty 
shares  of  original  stock  held  by  him  as  guard-  [ 
ian  and  trustee,  using  his  own  personal  funds 
to  make  such  payment,  but  did  not  pi^  any 
assessment  on  any  new  stock. 

On  March  18, 1882,  by  permlisioo  of  the 
comptroller  of  the  currency,  on  representatioos 
to  the  effect  that  the  Bank  was  then  solvent, 
the  directors  took  possession  of  the  aaseta  of 
the  Bank,  opened  its  doors  to  business,  and 
continued  to  do  a  general  banking  business, 
loanhig  money,  recdving  and  payinr  deposits, 
and  paying  debts  and  expenses,  xmm  the  20th 
day  of  May,  1882,  but  made  no  losses  on  new 
loans  during  that  period. 

On  or  about  April  21, 1882,  notice  was  sent 
to  all  those  who  bad  not  paid  the  assessment 
voted  January  10th,  and  amongst  others  to  the 
defendant,  that  unless  such  assessment  should 
be  paid  by  the  28th  of  ApriL  1882.  their  stock 
would  be  advertised  for  sale,  ana  would  be 
sold  at  auction  according  to  law  on  tha  Slat  of 
May,  1882. 

On  the  22d  of  May,  1882,  the  defendant  de- 
livered to  the  cashier  of  the  Bank  the  oertifl- 
cate  for  new  stock  which  he  had  received,  and 
a  vrritten  demand  for  the  repayment  of  the 
$5,000  which  he  had  paid  thereon;  and  on  the 
80ih  of  Mav  he  brought  suit  against.the  Bank 
therefor,  which  Is  stUl  pending. 

On  the  20th  of  May,  18S,  the  directors 
voted  to  go  hito  liquidation,  and  the  business 
of  the  Bank  was  closed,  and  a  receiver  was  ap- 
pointed by  the  comptroller  of  the  cufwcy. 
It  was  found  that  the  Uabilitlea  of  the  Bank, 
exclusive  of  capital  stock,  were  $8,500,000, 
and  its  asseto  worth  about  $500,001. 

The  court  further  found  that  tha  board  of 
directors  and  the  comptroller  of  ttie  onnsocy 
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acted  Id  good  faith  and  witboat  fraud  In  the 
premiiea. 

It  wiQ  be  seen  from  the  foregoiog  ttatement 
that  all  the  material  facts  which  ejdaied  io  the 
case  of  Delano  t.  ButUr,  aua  iupra,  esdfted  in 
the  present  case,  except  toat  Delano  actual! j 
paid  the  asseatment  made  on  his  new  stock  as 
well  as  that  made  on  his  original  stoclc;  where- 
as, in  the  present  case,  Aspinwall  refused  to 

607]  pay  said  assessment,  repudiated  the  new  stock, 
and  has  brought  suit  to  recoTer  the  amount  of 
his  subscription  paid  therefor. 

We  do  not  think  that  this  difference  makes 
any  difference  in  the  liability.  The  new  stock 
was  created  in  a  regular  manner  by  the  board 
of  directors,  who  had  authority  for  that  pur- 
pose; it  was  subscribed  and  actually  paid  in  by 
the  stockholders;  it  wss  certified  to  the  comp- 
troller of  the  currency,  and  approved  by  him; 
and  it  was  reported  to  the  meeting  of  stock- 
holders, and  approved  by  them,  as  their  al- 
most unanimous  vote  for  an  assessment  shows. 
The  most  forcible  objection  to  the  validity 
of  the  increased  capital  of  |461,80e  is  that  it 
did  not  equal  the  amount  first  voted  for  by 
the  directors,  which  was  $600,000.  But  as  re- 
duced, it  had  the  sanction  of  the  directors,  the 
approval  of  the  comptroller  of  the  currency, 
and  the  assent  of  the  stockholders  at  thdr 
meeting  on  the  10th  of  January,  1882.  The 
deficiency  under  $500,000  arose  from  the  fact 
that  some  of  the  stockholders  did  not  avail 
themselves  of  their  richt  to  subscribe.  The 
11th  section  of  the  by^ws  of  the  Bank  has 
this  express  provision,  that  'if  any  stockholder 
should  fail  to  subscribe  for  the  amount  of 
stock  to  which  he  may  be  entitled  within  a 
reasonable  time,  which  shidl  be  stated  in  the 
notice,  the  directors  may  determine  what  dis- 
position shall  be  made  or  the  privilege  of  sub- 
scribing for  the  new  stock."  This  gave  the 
directors  full  power  over  the  defldency  of  the 
subscriptions,  and  was  in  itself  anthori^,  if 
no  other  existed,  to  validate  the  action  of  the 
directors  and  the  comptroller  in  disregarding 
such  deficiency,  and  equating  the  new  stock 
to  the  subscriptions  actualiv  made  and  paid  in. 
There  was  no  express  conaition  that  the  indi- 
vidual subscriptions  should  be  void  if  the  whole 
$500,000  was  not  subscribed;  and,  in  our 
ludgment.  there  was  no  implied  condition  in 
uw  to  that  effect  Each  subscriber,  bv  pay- 
ine  the  amount  of  his  subscription,  tberebv 
indicated  that  it  was  not  made  on  any  such 
condition.  It  is  not  like  the  case  of  creditors 
signing  a  composidon  deed  to  take  a  certain 
proportion  ox  their  claims  in  discbarge  of 
their  debtor.    The  fixed  amount  of  capital 

[608]  stock  in  business  corporations  often  reniains 
onfiUed,  both  as  to  the  number  of  shares  sub- 
scribed, and  as  to  payment  of  installments; 
and  the  unsubscribecf stock  is  issued  from  time 
to  time  as  the  exigencies  of  the  company  may 
require.  The  fact  that  some  of  the  stock  re- 
mains unsubscribed  is  not  sufficient  ground 
for  a  particular  stockholder  to  withdraw  his 
capital.  There  may  be  cases  in  which  equitv 
would  interfere  to  protect  subscribers  to  stock 
where  a  large  and  material  deficiency  in  the 
amount  of  capital  contemplated  has  occurred. 
But  such  cases  would  stand  on  their  own  cir- 
cumstances. It  could  hardlv  be  contended 
that  the  present  case.   In  whidi  more  than 
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ninety-two  per  cent  of  the  contempUUed  ii^ 
crease  of  eipital  was  actually  subscribed  and 

SJd  in,  would  belong  to  that  category.  In 
inor  V.  Meehaniet  Bttnk  cf  AUmndria,  96 
U.  8.  1  Pet  46  [7:  47],  only  $820,000  out  of 
$500,000  of  capital  authorized  by  the  charter 
was  subscribed  in  good  faith:  but  the  court 
did  not  regard  this  deficiency  in  the  subsoip- 
tions  ss  at  aU  affectinc  the  status  of  the  cor* 
poration,  or  the  validity  of  its  operations. 

Some  reliance  is  plaa»d  on  the  words  of  the 
Act  of  Congress  which  authorizes  an  increase 
of  capital  within  the  maximum  prescribed  hi 
the  articles  of  association.  They  are  found  in 
aection  6142  of  the  Revised  Statutea,  which 
declares  that  any  banking  association  may,  bv 
its  articles,  provide  for  an  increase  of  its  capi- 
tal from  time  to  time,  but  adds,  "No  increase 
of  capital  shall  be  valid  until  the  whole  amount 
of  such  increase  is  paid  in,  and  notice  thereof 
has  been  transmitted  to  the  comptroller  of  the 
currency,  and  hia  certificate  obtained  spedfy- 
ing  the  amount"  etc.  This  clause  would  have 
been  violated  by  an  issue  of  $500,000  of  new 
stock,  when  only  $461,800  was  paid  in;  but 
not  bv  an  issue  of  the  exact  amount  that  was 
paid  m.  The  clause  in  question  was  intended 
to  secure  the  actual  payment  of  the  stock  sub- 
scribed, and  so  to  prevent  what  is  called  water- 
ing of  stock.  In  the  present  case  the  Statute 
was  strictly  and  honestly  complied  with. 

The  argument  of  the  defendant  asks  too 
much.  It  would  apply  to  the  original  capital 
of  a  companv  as  well  as  to  an  increase  of  capi- 
tal. Ana  will  it  do  to  say,  after  a  company 
has  been  organized  and  gone  into  business,  and 
dealt  with  the  public,  that  its  stockholders  may 
withdraw  thdr  capital  and  be  exempt  from 
statutory  liability  to  ^editors,  if  they  can  show 
that  the  capital  stock  of  the  company  was  not 
all  subscribed  f 

In  the  Delano  (Jam  the  objection  under  con- 
sideration was  discussed  by  Mr.  JueHoe  Mat- 
thews, speaking  for  the  court,  in  the  manner 
following.  He  there  said:  *'In  the  present 
case  the  association  did,  in  fact,  finally  aasent 
to  an  increase  of  the  capital  stock,  limited  to 
$461,800;  that  amount  was  paid  in  as  capital 
and  the  comptroller  of  the  currency,  by  his 
certificate,  approved  of  the  increase,  and  cert^ 
fied  to  its  payment;  so  that  there  seems  little 
room  to  question  the  validity  of  the  proceedings 
resulting  in  such  increase.  All  tkie  requisites 
of  the  Statute  were  complied  with.  The  cir- 
cumstance that  the  onjrinal  proposal  was 
for  an  increase  of  $500,000,  suDseqoenHy  re- 
duced to  the  amount  actually  paid  in,  does  not 
seem  to  affect  the  question,  for  the  amount  of 
the  increase  within  the  maximum  was  always 
subject  to  the  discretionary  power  of  the  asso- 
dation  itself,  exerted  in  accordance  with  its 
articles  of  association,  and  to  tlie  approval  and 
confirmation  of  the  comptroller  of  the  cor- 
rencv.'*  (118  U.  S.  648  [80:264^.  In  these  re- 
marks we  entirelv  concur,  and  do  not  see  why 
they  do  not  furnish  a  complete  answer  to  the 
objection  arising  from  the  diange  of  amoont 
There  was  no  agreement  or  condition  that  the 
amount  should  not  be  changed.  The  making 
of  the  change,  therefore,  oookl  not  hnre  the 
effect  of  enabling  the  defendant  to  vspudlato 
his  subscription  snd  his  acceptance  of  the 
stock,  unless  he  could  show  that  the  change 
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WM  fnudnlently  made,  or  was  mode  to  aucb 
Ul  Inequitable  extent  u  to  defeat  tbe  purpose 
and  object  of  tbe  increase. 

If  these  vlewB  are  correct,  it  makes  do  man- 
nsr  of  diffeieuce  nbat  tlie  defendant  afiei- 
wardl  did  in  tbe  way  of  objection  or  protest, 
dllier  at  tbe  Mockliolders'  meeting  or  eUewbere, 
The  stock  was  lawfully  created,  tbe  defendant 
■ubacrlbed  for  the  sbtrea  in  question  and  paid 
for  them,  and  received  bis  certificate;  and 
Dotblog  was  afterwards  done  bj  ilie  directors, 
tbe  comptroller  of  the  curreiicy,  or  the  stock- 
boldera  In  roeetiog  assembled,  which  they  had 
not  a  perfect  liKbt  to  do.  Tbe  defenilant  be- 
came a  Btockbolder;  be  beltl  tbe  shares  In  quea- 
tlOD  when  the  Bank  flnally  went  into  liquida- 
tion, and,  of  course,  became  liable  onder  aec- 
tion  OlGl  of  the  Kevised  Statutes  to  pay  an 
amount  equal  to  the  stock  by  htm  so  beld. 


TBS    LOUIBVILLB,     NSW    ORLEANS 

AND  TEXAS  RAILWAY  COMPANY, 

iV-  in  Brr., 

BTATE  OF  HI8SI8SIFN 

eaaB.  a  flaporter^ad.taT-aU 

IRmtmippi  BtatuU  ngvirir^  raUroail*  to  f^ 


tied  br  tbe  Supreme  Court  at  that  Slate,  applies 
solely  to  oommeroe  wlthio  the  Slate;  and  this 
oourt  mutt  Mcept  a*  oonoliulTe  such  oonstruo- 
Uon  of  the  BtatoM  at  Ott  ata.t»  by  Its  blvtiMt 

IL  TbB  flist  sectloD  tst  aald  Statute,  wblob  requlna 
railroads  to  provide  separate  aooommodatjons  tot 
tbe  white  and  oolored  raoss.  Is  within  the  power 
of  tbe  Btala,  and  Is  not  a  reoulatlon  of  Interstate 


elaose  of  the  ConsUtutlon. 

t.  There  Is  a  oommeree  wbollj'  within  the  State, 
wbioh  Is  Dotiubjeot  to  the  oonstltutloiial  pro- 
tWod,  and  a  dlsUnctlaD  betwoon  eommeroe 
■mons  States  and  between  the  dtlient  of  a  single 
State,  oonduoted  within  ita  limits. 
[No.  11B5,] 

BubmitttiJan.  10, 1890.  Beaded  MarehS.  1890. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
Btate  of  Mississippi  to  rerlew  a  Judgment 
itutalnlnff  a  cooviction  tor  a  violation  ofs  ' 
of  the  Mississippi  f  -  --      - 

requiring  railroads  t 
modation*  for  tbe  ' 
JJIrmed. 

The  facta 

iftMr*.  H 
forplalntlff 

Ttwdecisi 
tbe  Act  of  A 
coofllct  witfa 

BaU  V.  J 
Wabatk,  8t. 
607  (80:244). 
'  Thecarrle 
it  rooducts  I 


with  the  business  10  wbicblbey  are  iDseparablj 
allBched,  under  the  commerce  clause  oftb* 
Constitution. 

Bherlock  y.  AUing.  M  U.  S.  M.  IM  (28:  81S, 
831);  SmitA  t.  Al/ibama,  124  U.  8.  473  (81 :5I0). 

Imposing  conditions  upon  tbe  carrier  are  im- 
pediments to  its  free  admission  to  tbe  lerritoi; 
of  tbe  Slate  as  a  carrier  of  interstate  commetca. 

EmdtrtonY.  TKofcAani,  93  U.S.  259(23;S4S>i 
Coojttr  Ufa.   Oo.    v.   Farmuan,  118  U.  8.  7W 

f:1137):  PeopU  t.  Vompagnie  GiniraU.  in 
S.  09  <ST:S^). 

Tberelsa  distinction  between  the  tcmbI  of 
vehicle  employed,  and  flztures  or  wfaarres  or 
conreniences  aod  sgendes  strictly  terrltoria] 
and  local. 

GooUyr.  TTanlfnia/'Pftaa.SSU.  B.lSHow. 
aw  (18:966);  Gamm  r.  PhUadtMia,  10  D.  S. 
8  Wall.  718(18:98);  MaNU  County.  Eiaibat. 
102  D.  8.  (tOl  (28:288);  Obueeittr  Fern  0».  T. 
FMTUylvarMa.  114  D.  B.  198  (89: 1S8V 

Jfr.  T.  M.  BIIU*rfor  defcodaoi  In  ertor. 


Mr.  JiuNtt  Br«w«r  delivered  the  oplntiM 
of  tbe  court: 

The  question  presented  U  as  to  (be  vslkU^ 
of  an  Act  passed  bv  tbe  Legislature  of  tbe  SUM 
of  Mississippi  on  the  ad  of1klai«h.  188&  Tbat 
Act  is  a*  follows: 

"Bee  1.  ft  A   enaete±  Tbat  all 


inir  train,  cr  by  dividiofc  tt 
passeoger  can  by  a  partltloa  io  as  to  aecun 
separate  aocammodatfona. 

"8ec.  a.  Ttiti  the  ooodncton  ^  sodi  im» 
sengei  trains  shall  bave  power,  and  are  boreby 
required,  to  sssi^ni  each  paneuger  to  tbe  car  or 
the  compartment  of  a  car  (wben  it  Is  divided 
by  a  partltioD)  used  for  tbe  race  to  wblcb  said 
passenger  belongs:  and  that  should  any  pa» 
seoger  refuse  to  occupy  tbe  car  to  wblcb  be  oi 
stie  is  asrigoed  l>y  such  conductanv  said  con- 
ductor shall  bave  power  to  refuse  to  carry  su^ 
passeDger  on  his  train,  and  nelthn  h?  nor  ibe 
railroad  company  shall  be  liable  tor  anj 
damagesinany  eveat  in  this  State. 

"Sec.  8.  That  all  railroad  compantea  that 
shall  refuse  or  neglect  wilbin  slzty  days  after 
the  approval  of  this  Act  to  comply  with  the 
requlreroeats  of  section  one  of  this  Act,  shall 
be  deemed  guilty  of  a  miademeanor,  and  shall, 
upon  coDvictioD  In  a  court  of  cooipetent  jurfa- 
diction,  be  fined  not  more  than  nve  hundred 
dollars:  and  any  conductor  tbat  shall  iMlect 
to,  or  refuse  to,  carry  oat  tbe  proviakms  of  tbii 
Act  aball,  upon  conviction,  be  fined  not  lea 
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enactment  forblddlnfi^  such  •eparaUon  is  not  a 
tegulation  of  that  character. 

Without  conaiderhiK  other  grounds  upon 
^hicb,  in  my  Judgment,  the  Statute  in  ques- 
tion ndght  properH  be  held  to  he  repugnant  to 
the  Constitution  of  the  United  SUtes,  I  dissent 
T5951  ^rom  the  oi^nion  and  Judgment  in  this  case 
^  ^  4ipon  the  ground  that  the  Statute  of  Mississippi 
is,  within  the  decision  in  HaU  ▼.  DeOuir,  a 
regulation  of  oommeroe  among  the  States,  and 
Is  therefore  Toid. 

I  am  authorized  hj  Mr.  Justice  Bradley  to 
«a7  that,  in  his  opinion,  the  Statute  of  Musis- 
sippi  is  Yoid  ai  a  xcgultttioii  of  interstate  oom- 


XmiiB  BOBBOH  BT  ▲!..,  AppU.. 

KLBSSSt  GRiFF  bt  ku 

|teefi.a  Bsporter%ed.6B7-1Q8L) 

JB^^lMcrf  t»  grmit  nmo  triai  mat  revimoabU-'-ai' 
Hgnment  nf  paUiU^-patenied  mrHdm  cannot 
be  bought  in  fonign  oounirif,  and  9oid  hero— 
moiter't  repofi'-iooepUam  fo^-damagm-^ro' 
duction  ^  prici, 

t.  TherefiMalof  thedrenitooiirt  to  grant  a  re^ 
hearing  Is  not  open  to  ooosldeimilon  In  this  court 

JL  An  asslgnmeot  of  a  patent  absohite  In  form 
oouTeys  the  legal  title,  which  Is  not  defeated  hj  a 
subsequent  conditional  oontraot  that,  If  the  paj- 
ments  are  not  made,  the  title  Is  to  return  to  the 
assignor,— parttouhuij  where  the  pajmeots  were 
madeinfulL 

&  A  dealer  residing  In  the  United  Statsa  cannot 
purchase  In  another  country  articles  paunied 
there,  from  a  penoQ  authorised  to  sell  them,  and 
Import  them  to  andsell  them  In  the  United  States, 
without  the  Uoense  of  the  owners  of  the  United 
States  patent. 

4.  The  report  of  a  master  Is  merely  advlsorj  to 
the  oonrt,  whieh  It  may  accept  and  act  upon  In 
whole  or  In  part,  aocordlnir  to  Ita  own  judgment 
as  to  the  weight  of  the  erldenca. 

C  In  dealing  with  exceptions  to  suohrreports  the 
ooDclusions  of  the  master  hare  eyery  reasonable 
presumption  In  their  flavor,  and  are  not  to  be  set 
aside  or  modifled  unless  thsve  cleaiiy  appears  to 
have  been  esror  or  mlstalre. 


C  Where  the  patentee  granted  no  licenses,  and 
had  no  established  license  fee,  but  supplied  the 
demand  hhnself,  and  was  able  to  do  so,  an  en- 
foroed  reduction  of  price  Is  a  proper  Item  of 
damages,  If  proren  by  sadstaotory  eyidence. 

t.  When  a  plaintiff  seeks  to  recover  because  he 
has  been  compelled  to  lower  his  prices  to  compete 
with  an  Infrlaglnff  defendant,  he  must  show  sat- 
isfactorily that  his  reduction  In  prices  was  due 
solelyto  the  acts  of  the  defendant,  orto  what  ex- 
tent It  was  due  to  such  acts. 

[Na  1408.1 

6ubmitMlJan.lO,JS90.    Beoidod  March  S,JS90, 

APPEAX  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Calif omia  fai  favor  of  complainant  in 


an  action  to  recover  damagea  for  infringemeni 
of  letters-patent  for  an  improvement  in  lamp 
burners.    Booened, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  SeriTner,  for  i^^peUants: 

This  case  should  be  dismissed  for  want  of 
Jurisdiction,  on  the  ground  that  tiie  title  to 
the  patents,  sufficient  to  maintain  a  suit  for 
infringement,  was  not  vested  in  the  complain- 
ants. 

Dibble  V.  A^igur,  7  Blatchf.  90;  Oaifler  v. 
Wiidcr,  61  U.  8.  10  How.  477  aS:  004);  San- 
ford  V.  Meeecr,  1  Holmes,  149;  Ektnchard  v. 
mdridge,  1  WaU.  Jr.  887. 

All  puties  having  tiUe  to  the  patent  are  nec- 
essary parties,  either  as  plakitifls  or  as  defend- 
ants; and  thoae  who  dispute  the  title  should  be 
made  defendants. 

BdgarUm  v.  Brock,  6  Bann.  A  Aid.  43;  Jor- 
dan  V.  Doboon,  9  Abb.  U.  S.  898. 

A  patentee  may  maintain  a  suit  at  law  upon 
his  patent  in  his  own  name,  although  he  is 
under  contract  to  assign  it  to  others.  If  the  con- 
tract has  not  been  executed. 

Wheel0r  v.  McCformiek,  11  Blatchf.  884;  PU- 
ter  V.  Wileon,  2  Fish.  Pat  Cas.  103;  OammpeU 
Fire  Alarm  Tdeg.  Oo.  v.  BroolOyn,  33  Fat 
Off.  Qaz.  1978. 

This  is  not  a  case  in  which  the  complainant 
can  waive  profits  and  denumd  damages. 

Boot  V.  k  Co.  106  U.  S.  189,  3lf  «6:  976, 
981);  Livitioiton  v.  Woodtoorth,  66  U.  8.  16 
How.  646  (14:  809);  Seymour  v.  MeOormiek, 
67  U.  S.  16  How.  «»  (14:  1094);  Chulde  Mf9* 
Oo,  V.  Oovoing,  13  Bhitchf  .  34a 

Meuti.  Jno.  H,  Miller  andr  J*  P*  Lajngp- 
home,  for  appellees: 

Here  the  assignment  to  Orftff,  being  on  con- 
dition subseouent,  the  title  vested  in  him  at 
the  time  of  llie  execution  of  the  assignment 

4  Kent,  Com.  136s^  eeq.;  LitOeflMy.  Porry, 
88  U.  8.  31  WalL  306  {^:  677). 

The  unrestricted  sale  of  a  patented  article 
by  a  territorial  grantee  confers  on  the  purchaser 
the  right  to  use,  not  to  re-sell,  that  particular 
article  in  any  other  territory  of  the  United 
States.     • 

Adame  v.  Burke,  1  Hohnes,  40,  84  U.  S.  17 
WaU.  468  (31:  700);  4  Fish.  Pat  Cas.  893; 
McKau  V.  Wooeter,  3  Sawy.  878. 

A  dmerence  in  degree,  iiot  in  kind— a  differ- 
ence in  form,  not  in  suMtance— <»Lnnot  avoid 
a  diarge  of  infringement. 

Winaine  v.  Denmead,  66  U.  8.  16  How.  880 
(14:  717);  M&rey  v.  Loekwood.  76  U.  8.  8  WalL 
380 a9:  889);  GoMr.  i2M«,83U.  a  16  WalL 
187  (31:  89);  Eddy  v.  Bonnie,  96  U.  8.  660  (34: 
868);  Union  Papor  Bag  Machine  Oo.  v.  Mur- 
phy.VtU.  a  130(34:  &6);  HeaidY.  Bice,  104 
XT.  a  784  (86:  911);  Briih  v.  Oondit,  183  U. 
a  89  (88:  361). 

The  grantinff  and  refusing  of  rehearings  are 
matters  entire^  in  the  dismtion  of  the  trial 
court. 

Bufflngton  v.  Barveu,  96  U.  a  99  (34:  881); 
Hail  V.  Weare,  93  U.  8.  738  (38:  600);  Mande- 
tiUe  V.  WHeon,  9  U.  8.  6  Cranch,  16  (8:  38); 


NOTB.— jiMiffiim^nt,  hafcre  iumtlno  and  roieevOno 
patent;  recording:  uhen  aeeignment  trantfere  ea^ 
tended  terme.  See  note  to  Gayler  v.  Wilder,  Bk.  IS, 
p.60i. 

When  aeeignee  may  eue  for  tnfrinoement;  vshen 

188  U.  8. 


patentee  muit;  when  they  muet  join^—eee  note  to 
Wilson  V.  Rousseau,  Bk.  U,  p.  114L 

Am  to  damagee  for  infringement  of  patent;  treble 
domaoM,— see  tioCe  to  Hogy  v.  BmerBon,  Bk.  18,  p. 
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Welch  T.  MandeviUe,  11  U.   S.   7  CraDch.  162 
8:  299);  U,  8.  ▼.  Eoans,  9  U.  8.  6  Cranch.  280 
8:  101);  BreedUm  v.  iVtcofc^  82  U.  8.  7  Pet 
18(8:  781). 

A  master't  report  is  of  tbe  same  solemnity 
as  tbe  yerdict  of  a  jury,  and  will  DOt  be  inter- 
fered witb,  except  for  a  plain  and  palpable 
abuse  of  power  or  discretion. 

TOghman  t.  Ptoetor,  125  U.  8.  186  (81:  664): 
OaUaghan  t.  Myef$,  128  U.  8.  617  (82:541);  MetB^ 
ktfY,  Bonebrake,  108  U.  8.  66(27:  654);  Bate$y. 
Bt,  JohMbury  d  L.  O.  R.  Co.  82  Fed.  Rep.  628; 
Welling  ▼.  LeBau,  82  Fed.  Rep.  298,  84  Fed. 
Rep.  41;  WooeUr  t.  Thomitm,  26  Fed.  Rep.  274; 
Bridgei  ▼.  8/ieldon,  7  Fed.  Rep.  17:  Oreene  t. 
Biship,  1  Cliff.  186;  DanneU  ▼.  Columbian  Ins. 
Co,  2  8umn.  66;  Mason  v.  Crosby,  8  Woodb. 
&  M.268. 

Exceptions  to  a  master's  report  should  be 
precise  and  raise  well  defined  iraues.  Qeneral 
alle^tions  of  error,  without  pointing  to  any 
particulars,  are  clearly  insufficient. 

Dexter  t.  Arnold,  i  8umn.  125;  Mason  T. 
Croa>g,  8  Woodb.  &  M.  258;  Harding  y,  Sandy, 
24  U.  8.  11  Wheat.  126  (6:  488);  Wilkes  t. 
Bogers,  6  Johns.  592;  Da  Costa  y.  i)a  Costa,  8 
P.  Wms.  140;  Dvbourg  deSt.  CoUmbe  ▼.  U.  & 
82  U.  8.  7  Pet  626  (8:  807). 

Exceptions  to  a  master's  report  cannot  be 
made  for  the  first  time  in  this  court 

Wilson  T.  MeJVamee,  102  U.  8.  574  (26:  285); 
Kinsman  ▼.  Parkhurst,  59  U.  8.  18  How.  289 
(16:  885);  Springer  r.  U.  8.  102  U.  8.  586  (26: 
258);  Belk  ▼.  Meagher,  104  U.  8.  279  (26:  785); 
Clark  ▼.  Fredericks,  105  U.  8. 4@B:  988);  PitU 
burgh,  a  d  8t.  L.  R  Co.  ▼.  JEMc,  l(fe  U.  8. 
120  (26:  58);  Canal  d  C.  81.  R.  Co,  ▼.  Hart,  114 
U.  8.  654(29:  226);  BsUy.  Bruen,  42  U.  8.  1 
How.  169  (11:  189);  Doe  ▼.  Watson,  49  U.  8.  8 
How.  268  (12:  1072);  Barrow  ▼.  Beab,  60  U. 
8.  9  How.  866  (18:  177);  Hu^ns  ▼.  Kemp, 
61  U.  8.  20  How.  54  (16:  856). 

If  the  profits  are  found  to  equal  the  damages, 
the  cocrt  will  enter  a  decree  for  the  profits. 

Ehnigh  y.  Baltimore  d  0.  B.  Co.  6Ped.  Rep. 
288. 

Where  it  appears  on  the  accountini;  that  tbe 
infringer  has  realized  no  profits,  but  that  the 
tomplainant  has  sustained  damages,  then  a 
decree  will  be  entered  for  such  damages. 

Marsh  v.  8eymour,  97  U.  8.  848  (24:  968). 

Where  the  accounting  shows  both  damages 
and  profits,  and  that  the  profits  do  not  amount 
to  so  much  as  complainant's  damages,  the 
court  will  allow  him  to  waive  all  claim  to  prof- 
its and  take  a  decree  for  the  damages. 

BirdsaU  v.  Codidge,  98  U.  8.  64  (28:  802); 
Tafe  Lock  Co.  v.  Sargsnt,  117  U.  8.  552  (2i: 
959);  Child  v.  Boston  d  F.  Iron  W<yrks,  19 
Fed.  Rep.  259;  Simpson  ▼.  Davis,  22  Fed.  Rep. 
444;  Star  Salt  Caster  Co.  ▼.  Cyostman,  4  Bann. 
A  Ard.  566. 

One  element  of  such  damages  is  the  lots  ac- 
cruing from  the  enforced  reductions  of  the 
complainant's  seUing  prices. 

Tale  Lock  Co.  ▼.  Sargent,  117  U.  8.  662 
(29:  959);  Philp  ▼.  JToek,  84  U.  a  17  Wall.  460 
(21:  679);  MeComb  ▼.  Brodie,  1  Woods,  158; 
Fitch  ▼.  Braog,  16  Fed.  Rep.  247;  Bobbie  ▼. 
Smith,  27  Fed.  Rep.  668;  Creamer  ▼.  Bowers, 
85  Fed.  Rep.  207;  Qouids  Mfg.  Co.  t. 
105  U.  &  258  (26:  967). 
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Mr.  Chief  Justice  Fvllar  delivered  the  opin- 
ion of  the  court: 

Albert  Grftff  and  J.  F.  Donnell  filed  their 
bill  in  tbe  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California  against 
Emile  Boeschand  Martin  Bauer,  to  recover  for 
infringement  of  letters-patent  No.  289,571,  for 
an  improvement  in  lamp  burners,  granted  oo 
December  4, 1888,  to  Carl  8chwint£er  and  Wil- 
helm  Grftff  of  Berlin.  Germany,  assignors  of 
one  half  to  J.  F.  Donnell  &  Co.,  of  New  York» 
all  rights  being  averred  to  be  now  vested  in  the 
complainants.  Claim  1  alleged  to  have  been 
infringed  reads  as  follows: 

"In  a  lamp  burner  of  the  class  described,  the 
combination,  with  the  guide  tubes,  of  a  ring- 
shaped  cap  provided  with  openings  for  the 
wicks,  saia  cap  being  applied  to  the  upper  ends 
of  the  guide  tubes,  so  as  to  doae  the  intermedi- 
ate spaces  between  the  same,  sabstantially  aa 
set  forth." 

The  patent  was  mnted  December  4, 1888t 
but  prior  to  that,  November  14, 1879,  Januaiy 
18,  1880,  and  March  26, 1880,  letters-patent  had 
been  mnted  to  Carl  8chwintzer  and  Wflhelm 
Grftff  t>7  the  government  of  Germany  for  tbo 
same  invention.  After  a  hearing  on  tlie  merits* 
an  interlocutory  decree  was  entered,  finding  an 
infringement,  and  referring  the  case  to  a  vat^ 
ter  for  an  accounting,  'nie  opinion  wOl  Iw 
foimd  reported  in  88  Fed.  Rep.  879.  A  peti- 
tion for  a  rehearing  was  filed  and  overruled. 
The  case  then  went  to  the  master,  whor^ 
ported  that  the  infringement  was  willfol,  wan- 
ion  and  persistent;  that  the  appellees  had 
sustained  damages  to  the  extent  of  $2,1^0.50; 
and  that  they  waived  sU  elaims  to  the  proflta 
realized  by  the  infringement  Exceptions  were 
filed  to  this  report  and  overruled,  and  a  final 
decree  entered  in  favor  of  Grftff  and  Donnell 
for  ^,970.50,  with  interest,  and  costs,  from 
whidi  decree  this  appeal  has  been  prosecuted. 

Appellants  urge  three  groimds  for  reversal: 

First  That  a  title  to  the  patent  suflldent  t» 
maintain  a  suit  for  infringement  was  not  at  tha 
date  of  filing  the  bill  ve^ited  In  the  .complain- 
ant. 

8econd.  That  Boeschand  Bauer  could  not  be 
held  for  infringement,  because  they  pim^hased 
the  burners  In  Germany  from  a  person  having 
the  right  to  sell  them  there,  though  not  a  licen- 
see under  the  German  patents. 

Third.  That  the  damages  awarded  .were  «s> 
cessive. 

These  propositions  are  presented  by  some  of 
the  errors  aligned,  and  are  the  only  errors  al- 
leged which  require  attention,  tliat  which  ouea- 
tions  the  infringement  not  being  argued  by 
counsel,  and  that  which  goes  upon  the  refusal 
of  the  circuit  court  to  grant  a  rehearinp:  not 
being  open  to  consideration  here.  Buftngtem 
V.  Harvey,  95  U.  8.  99, 100  [24;  8811;  Sieines  v. 
Franklin  County,  81  U.  8.  14  Wall.  15,  89 
[20:  846,  8481;  Pittsburgh,  C.  d  St.  L.  R.  Co,  v. 
Heck,  102  U.  8.  120  [26:  581;  Kennon  T.  QH^ 
mer,  181 U.  8.  82,  24  [88:  110,  111]. 

The  assignment  by  8chwintzer  to  Albert 
Grftff  was  dated  the  82d  day  of  April,  1885. 
was  absolute  in  form  and  transferred  title  to 
six  twenty-fourths  of  the  patent  for  the  ex- 
pressed consideration  of  "tbe  torn  of  nf^  bun- 
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drad  doIUn  and  for  other  Ttloable  consider- 

stioot/'  but  a  contract  between  Scbwintzer 

f  TAAi      ^^  Albert  OriUf  was  produced  by  the  latter 

I  TOO  J      ypQQ  iiig    examination  by   the  reapondents, 

woJch  read  aa  follows: 

''8.  t  Mr.  Albert  Griff  binds  himself  to  pay 
to  Mr.  Ctfl  Schwiotaer,  instead  of  the,  in  the 
patent  letter  mentioned,  one  hundred  dollars 
for  the  first  year,  the  sum  of  two  hundred  and 
fifty  marks,  payable  on  the  1st  February,  1886, 
andf  each  following  year  on  the  same  date  the 
sum  flTe  hundred  marks  (not  less)  till  the 
amount  of  four  thousand  marks  are  paid  in  all. 

"8.  2.  Should  Mr.  Albert  Ortif,  of  San 
Francisco,  not  be  able  to  sell  more  than  one 
thousand  burners,  called  Diamond  or  Mitrail- 
leuse burners,  No.  10.621,  manufactured  by 
Mess.  8chwtntzer  A  Graff,  of  Berlin,  he  re- 
serves to  himself  to  make  up  a  new  agreement 
with  Mr.  Carl  Schwintcer. 

"8.  8.  Should  not  Mr.  Albert  Graff.  8an 
Francisco,  against  idl  expectations,  stick  to  the 
agreements  mentioned  in  8.  1  ft  2,  all  titles  of 
the  patent  letter  ceded  to  him  by  Carl  Scbwint- 
zer shall  him  return. 

"8.  4.  Mr.  Carl  Scbwintzer,  partner  of  the 
firm  Scbwintzer  ft  Griff,  engafres  to  deliver  to 
Mr.  Albert  Griff  the  said  burners  at  the  same 

Srice  as  before,  if  the  market  price  of  the  metal 
oes  not  exceed— make  160  ^  xos.,  snd  promise 
likewise  to  effect  any  order  promptly,  if  in  his 
power." 

Albert  Griff  testified  in  respect  to  the  words, 
"instead  of  the,  in  the  patent  letter  mentioned, 
one  hundred  dollars  for  Uie  first  year."  etc., 
that  they  meant  that,  instead  of  the  one  hun- 
dred dollars  mentioned  in  the  assignment,  he 
was  to  pay  two  hundred  and  fifty  marks  the 
first  year,  an<*  that  the  contract  was  made  one 
day  later  than  the  assignment  Counsel  con- 
tends that  the  two  documents  must  be  construed 
together,  and  amount  simply  to  an  executory 
contract  to  aasi^n  when  Griff  shall  have  pm 
the  sum  of  4,000  marks;  that,  therefore.  Griff 
could  at  most  only  be  r^jarded  aa  a  licensee  of 
the  interest  under  the  patent,  tmtO  such  time  aa 
his  contract  ahoukl  be  executed  according  to  its 
terms;  and  that  the  legal  rifbt  aa  to  six  twenty- 
fourths  of  the  patent  remiuned  in  Scbwintzer, 
who  was  therefore  a  necessary  party.  It  is 
evident  that  the  agreement  was  not  drawn 
[701]  by  parties  well  versed  in  English,  but  their  fai- 
lentkm  is  suflSciently  apparent  The  assign, 
ment  being  absolute  in  form,  oonveyed  Uie 
legal  title,  and  on  the  next  day  the  partiea 
signed  thia  contract,  relating  to  the  consider' 
auon,  probably  to  enable  Albert  Griff  to  pay 
the  4,000  marks  out  of  the  salea  of  the  burners; 
at  all  aventa,  it  provides  that  if  Griff  failed  to 
carry  out  his  covenants,  then  the  title  waa  to 
return  to  Schwintier,  which  provision  waa  in 
the  nature  of  a  aecurity  to  him  that  he  should 
be  pakl.  The  condition  that  if  Mr.  Albert 
Griff  did  not,  "against  all  expectatiooa,  stick 
lo  tlie  agreements  mentioned  in  8.  1  ft  9,  all 
titlea  of  the  patent  letter  ceded  to  him  1^  Carl 
Scbwintzer  shall  him  return,"  is  a  condition 
aubsequent  The  title  had  already  vested,  but 
was  liable  to  be  defeated  ^n  future  on  failure 
of  the  oonditioo.  There  has  been  no  such 
faOure,  but  on  the  contrary  Albert  Graff  baa 
paid  the  4,000  marka  In  fulL    We  ahall  there- 
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fore  not  reveiae  the  decree  on  the  ground  first 
referred  to. 

Letters-patent  had  been  granted  to  the  urigl- 
nid  patentees  for  the  invention  by  the  govern* 
ment  of  Germany  in  1879  and  1880.  A  portion 
of  the  buroera  in  oufstion  were  purchased  in 
Germany  from  one  Hecht,  who  had  the  right  to 
make  and  sell  them  there.  By  section  5  of  the 
Imperial  Patent  Law  of  Germany,  of  May  25, 
1877,  it  was  provided  that  "the  patent  does  noi 
affect  persons  who.  at  the  time  of  the  patentee's 
application,  have  already  commenced  to  make 
use  of  the  invention  in  the  country,  or  made 
the  preparations  requisite  for  such  use"  (12  Pat. 
Off.  Gaz.  183.)  Hecbt  had  made  preparations 
to  manufacture  the  burners  prior  to  the  appli- 
cation for  the  (jkrman  patent.  The  official  ro> 
port  of  a  prosecution  against  Hecbt  in  the  first 
criminal  division  of  the  Royal  District  Court, 
No  1,  at  Berlin,  in  iU  session  of  March  1. 1882, 
for  an  infringement  of  the  Patent  Law,  was 
put  in  evidence,  wherefrom  it  appeared  that  he 
was  found  not  guilty,  and  Judgment  for  costs 
given  in  his  favor  upon  the  ground  "that  the 
defendant  has  already  prior  to  November  14, 
1870— that  is  to  say,  at  the  time  of  the  appli- 
cation by  the  patentees  for  and  within  the  State 
— made  use  of  the  invention  in  question,  espe- 
cially, however,  had  made  the  necessary  prep> 
arations  for  its  use.  8  5,  m)dem.  Thus  Schwint- 
zer  ft  Griff's  patent  is  of  no  effect  against  him. 
and  he  had  to  be  acquitted  acoordioglv." 

It  appears  that  appellants  receivea  two  In* 
voioea  from  Germany,  the  burners  in  one  of 
which  were  not  purchased  from  Hecbt,  but,  in 
the  view  which  we  take  of  the  case,  that  cir- 
cumstance becomes  immaterial  Tlie  exact 
question  presented  is  whether  a  dealer  residing 
m  the  United  Statea  can  purchase  in  anotlier 
coimtry  articles  patented  there,  from  a  person 
authorized  to  sell  them,  and  import  them  to  and 
aell  them  in  the  United  Statea,  without  the 
license  or  consent  of  the  owners  of  the  United 
Stetea  patent  * 

Li  wa9on  V.  B9u$teau,  45  U.  8.  4  How.  646 

El:  1141],  it  was  decided  that  a  party  who 
Ml  purchased  and  was  using  the  Wooaworth 
planing  machine  during  the  oricloal  term  for 
whidi  the  patent  was  granted,  bad  a  right  to 
oontinue  the  use  during  an  extension  granted 
under  the  Act  of  Congress  of  1886;  uid  Mr. 
OM^  Justice  Taney,  hi  Blooimsr  v.  MeOuewan, 
66  U.  8. 14  How.  689,  649  [14:682, 6851.  aaya. 
In  reference  to  It,  that  "the  distinction  is  there 
taken  between  ttie  grant  of  the  right  to  make 
and  vend  the  macbioe  and  the  grant  of  the 
right  to  use  it"  And  be  continues:  "The  dis- 
Unction  is  a  plain  one.  The  franchise  which 
the  patent  grants  consists  altogether  In  the 
right  to  exclude  everyone  from  nuddng,  using 
or  vending  the  thing  patented  without  the  per> 
mission  of  the  patentee.  This  is  all  he  obtains 
by  the  patent  And  when  he  sells  the  eiclu- 
sive  privilege  of  making  or  vending  It  for  use 
in  a  particular  place,  the  purchaser  buys  a  por- 
tion of  the  franchise  which  the  patent  conrera. 
Eie  obtains  a  aluune  in  the  monopoly,  and  that 
naonopoly  Is  derived  from,  sind  exercised 
under,  the  protection  of  the  United  SUtesL 
And  the  Interest  he  acquires  necessarily  ter- 
minatcaat  the  time  limltea  for  Ita  continuance  by 
the  law  which  created  It  .  .  .  But  the  pu^ 
chaser  of  the  Impleaaent  or  machine  fdr  the 
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{>arpo6e  of  tuine  it  fn  the  ordinary  pursuits  of 
ife  stands  oo  dLBTerent  groand.  Id  usioff  it  he 
exercises  no  rights  created  by  the  Act  of  Con- 
gress, nor  does  he  derive  title  to  it  hj  Tirtne  of 
the  franchise  or  exclusive  privilege  granted  to 
the  patentee.  Tbe  inventor  might  lawfully 
sell  it  to  him,  whether  he  had  a  patent  or  not. 
if  no  other  patentee  stood  in  hfs  wav.  And 
when  the  machine  passes  to  tbe  hands  of  the 
purchaser  it  ii  no  longer  within  the  limits  of 
the  monopoly.  It  passes  outside  of  it,  and  is 
no  longer  under  the  protection  of  tbe  Act  of 
Congress." 

In  Adam$  v.  Burki,  84  U.  8.  17  Wall.  458 
r21:  700],  it  was  held  that  '*where  a  patentee 
has  assigned  bis  right  to  manufacture,  sell  and 
use  within  a  limited  district  an  instrument, 
machine  or  other  manufactured  product,  a 
purchaser  of  socb  instrument  or  machine, 
when  rightfully  bought  within  the  prescribed 
limits,  acquires  by  such  purchase  the  right  to 
use  it  anywhere,  without  reference  to  other  as- 
lignmentt  of  territorial  rights  by  ibe  same  pat- 
entee;" and  that  "the  right  to  the  use  of  such 
machines  or  instruments  stands  on  a  different 
ground  from  tbe  right  to  make  and  sell  them, 
and  inheres  in  tbe  nature  of  a  contract  of  pur- 
chase, which  carries  no  implied  limitation  to  tbe 
right  of  use  within  a  given  locality."  Mr,  Ju$- 
tice  Bradley,  with  whom  concurred  Mr,  JuHiee 
Bwayne  and  Mr,  JuiHce  Strong,  dissented, 
holding  that  tbe  assignee's  interest  **was  lim- 
ited in  looUity,  both  as  to  manufacture  and 
use."  Tbe  rij^t  which  Hecht  bad  to  make 
and  seU  tbe  burners  In  Germany  was  allowed 
him  under  tbe  laws  of  that  country,  and  pur- 
chasers from  him  could  not  be  thereby  author- 
ized to  sell  tbe  articles  in  tbe  United  States 
in  defiance  of  the  rights  of  patentees  under  a 
United  States  patent.  A  prior  foreign  riatent 
operates  under  our  law  to  limit  tbe  duration  of 
the  subsequent  patent  here,  but  that  is  all. 
The  sale  of  articles  in  tbe  United  States  under 
a  United  States  patent  cannot  be  controlled  by 
foreign  laws.  TbiB  disposes  of  tbe  second  error 
reiied  on. 

This  brings  us  to  the  consideration  of  tbe 
damages  reported  by  the  maste'^,  which  report 
was  confirmed  by  the  court;  i  ad  we  are  met 
on  the  threshold  by  tbe  objection  that  the  ex- 
ceptions taken  in  the  circuit  court  were  not 
sufficiently  specific  to  entitle  appellants  to  raise 
tbe  questions  here  upon  which  they  submit  ar- 
gument. 

These  exceptions  are  as  foHows: 

"First  exception.  For  that  the  said  master 
baa  in  and  bv  his  said  report  certified  on  page 
six  thereof  that  'the  cap  v^  as  tbe  essential  fea- 
ture of  the  Grftff  burner.  The  respondent 
adopted  Orlifs  arrangement,  and  then  reduced 
the  price  of  tbe  burner,  fordng  GriUI  to  do 
tbe  same  in  order  to  bold  bis  trade.  The  evi- 
dence shows  that  tbe  reduction  in  prices  by 
Griff  was  solely  due  to  the  respondents'  in- 
fringement.' So  far  as  the  evidence  shows, 
the  only  competitor  with  Grftff  in  tbe  use  of 
bii  cap  arrangement  during  tbe  period  oovered 
by  tbe  accounting,  was  the  respondent:'  where- 
■s  tbe  said  master  ought  to  have  certifled  that 
respondent  came  innocently  into  possession  of 
tbe  burners  by  purchase  in  tbe  oroinarv  course 
of  business   from   legitimate  manufacturers  I 
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thereof  in  Germany,  and  that  immedlatdj 
upon  beinff  notified  Uiat  they  were  claimed  to 
be  an  infringement  be  ceased  to  sell  the  same. 
The  evidence  shows  that  at  about  the  time 
Grftff  made  tbe  alleged  reduction  in  tbe  price 
of  his  burners  there  were  thrown  upon  the 
market  lamp-burners  of  other  kinds  of  equal 
or  greater  power,  which  came  directly  in  com- 
petition with  tbe  Grftff  burner,  and  that  tbe 
reduction  in  price  was  the  result  of  such  com- 
petition; that  tbe  sale  of  14  infringing  bumera 
by  respondent  in  tbe  course  of  three  years* 
tnide  could  not  have  been  a  sufficient  competi- 
tion to  plaintiffs  business  to  cause  him  to  make 
a  reduction  of  price,  where  the  testimony 
shows  that  during  the  period  from  March  1st, 
18S6,  when  complainant  reduced  the  price  of 
burners,  until  October  81at»  1887,  besotd  about 
6,000  of  said  burners. 

"Second  exception.  For  that  the  said  mas- 
ter bath  certified  'that  the  amount  of  damages 
which  tbe  complainant  has  suffered  and  sus- 
tained from  and  bv  reason  of  said  infringement 
is  two  thousand  nine  hundred  and  seventy  dol- 
lars and  fifty  cents;'  whereas  be  should  have 
reported  nominal  damages. 

"In  all  which  particulars  the  report  of  the 
said  master  is,  as  the  said  respondent  is  ad- 
vised, erroneous,  and  tbe  said  renMmdent  ap- 
peals therefrom  to  the  judgment  of  this  hooor- 
able  court." 

It  is  conceded  that  these  exceptions  ratoe  two 
points,  namelv,  that  tbe  infringement  was  nol 
willful,  and  that  the  reduction  of  prioes  was 
not  caused  solely  by  it.  And  this,  as  it  seems 
to  us,  is  quite  sufficient  to  pemiit  tbe  real 
question  involved  to  be  passed  upon.  Tbe 
master  awarded  $2,1^0.50  as  damaires  for  tbe 
reduction  in  price,  which,  he  holds,  was  caused 
by  the  respondents'  infringement    fie  says: 

"After  the  reduction  in  his  prices,  complain- 
ant sold,  at  wholesale,  one  thousand  three  hun- 
dred and  twelve  ten-wick  burners,  at  a  price 
twenty-five  cents  less  on  each  than  his  original 
price;  four  hundred  and  fifty  twelve-wick 
burners,  at  fifty  cents  less;  five  hundred  and 
ninety-two  sizteen-wick  burners,  at  seventy- 
five  cents  less;  and  seven  hundred  and  sixteen 
twentv-wick  burners  at  seventy-five  cents  leas, 
a  total  difference  between  tbe  original  and  the 
reduced  prices  of  one  thousand  five  hundred 
and  thirty-five  dollars  and  fiftv  cents. 

"In  addition,  he  sold  at  retaU.  on  an  average, 
five  burners  on  each  of  the  five  hundred  tM 
seventy-four  business  days  between  tbe  time 
when  Ids  prices  were  first  reduced  and  Octo- 
ber 81st,  1887;  tbe  number  of  homers  thus 
sold  being  two  thousand  eight  hundred  and 
seven^,  which  were  sold  at  a  minimum  reduc- 
tion of  fifty  cents  each  under  original  prices^ 
a  total  difference  between  the  original  and  tbe 
new  prices  of  fourteen  hundred  and  thirty-five 
dollars;  which  sum,  sdded  to  tbe  said  sum  of 
one  thousand  five  hundred  and  thirty-five  dol- 
lars and  fifty  cents,  gives  an  aggregate  amount 
of  two  thousand  nine  hundred  sod  aerenty 
dollars  and  fifty  centa." 

Tbe  report  of  a  master  is  merely  advisory 
to  tbe  oourt,  which  ft  may  accept  and  act  upoo 
in  whole  or  in  part,  according  to  Its  own  ]«lg' 
ment  as  to  the  weight  of  tbe  evidence.  Mim- 
hmr^  T.  ArmM,  IM  U.  &  51t,  088  [88:  764» 
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767].  Tet,  in  dealtng  with  exceptions  to  such 
reports,  "the  conclusions  ot  the  master,  de- 
pending upon  the  weighing  of  conflicting  tes- 
timonVy  have  every  reasonable  pre^mmption  in 
theii  favor,  and  are  not  to  be  set  aside  or  modi- 
fled  unless  there  clearly  appears  to  have  been 
error  or  mistake  on  his  ptai,"  Tilghman  v. 
Pr<K  or,  126  TJ.  8. 186, 140  [81:  664,  668].  We 
think  there  was  error  here  within  that  rule. 

Whe  6  Ae  patentee  granted  no  licenses,  and 
had  no  established  license  fee,  but  supplied 
the  demand  himself,  and  was  able  to  do  so,  an 
enforced  reduction  of  price  is  a  proper  item  of 
damages.  If  proven  by  satisfactory  evidence. 
Taie  ijoek  Manufaeturing  Oo,  v.  Barffent,  117 
TJ.  8.  586  [SO:  054].  The  damages  must  be 
actual  damages,  but  where  the  patented  fea- 
ture is  the  essential  element  of  the  machine  or 
artide,  as  in  the  case  lust  dted,  if  such  dam- 
ages can  be  asoertainea  they  mav  be  awarded. 
When,  however,  a  plaintiii  seeks  to  recover 
because  he  has  been  compelled  to  lower  his 
prices  to  compete  with  an  infringing  defend- 
ant, he  must  show  that  his  reduction  in  prices 
was  due  solely  to  the  acts  of  the  defendant,  or 
to  what  extent  it  was  due  to  such  acts.  Oornety 
V.  Marekwald,  181  U.  8. 150  [88:  1171.  There 
must  be  some  data  by  which  the  actual  dam- 
ages may  be  calculated.  New  York  v.  Baruom, 
M  U.  a  38  How.  487  [16:  51^;  Rud^v,  Wert- 
€ott,  180  U.  8.  168  [82:  888]. 

llie  master  reported  "that  tfe3  number  of 
lamp  burners  proven  to  have  been  sold  by  r^ 
spondents,  containing  the  invention  claimed  in 
and  by  the  flrst  claim  of  complainants'  letters- 
patent,  is  fourteen,  provided  that  on^  the 
capped  burners  sold  contain  said  invention, 
and  that  the  number  is  one  hundred  and  four- 
teisn,  if  the  half -capped  bumera  so  sold  are  to 
be  held  to  eontain  stud  invention." 

The  evidence  established  that  the  flrst  in- 
voice of  lamp  burners  contained  flfty  20- wick 
burners  with  caps,  of  which  respondents  sold 
four;  and  fifty  12- wick  burners  with  half  caps, 
of  which  respondents  sold  twelve;  and  ttty 
16-wick  burners  with  half  caps,  of  which  re- 

3K>ndents  sold  forty-four;  and  that  respondents 
tered  the  forty-six  remaining  20- wick  burn- 
ers bv  changing  their  caps  to  half  caps,  and 
sold  xorty-four.  This  makes  the  one  hundred 
with  half  caps,  referred  to  by  the  master.  Of 
the  second  invoice,  the  respondents  sold  four 
20- wick  capped  burners  and  six  16-wick  capped 
burners,  making,  with  four  2(^inch  burners 
with  caps  sold  out  of  the  flrst  invoice,  the  four- 
teen capped  wick  burners  reported  as  thus  dis- 
posed of.  The  original  bill  in  this  case  was 
flled  September  17,  1886.  It  had  been  pre- 
ceded uy  another  suit,  which  had  been  dis- 
missed. The  goods  in  the  second  invoice,  it 
is  testified,  had  been  ordered  before  this  suit 
was  oommraced,  but  the  invoice  is  dated  Oc- 
tober 16,  1886.  This  invoice  contained  one 
hundred  20  and  one  himdred  16-wick  burners 
with  caps,  of  which  respondents  sold  four  20- 
wickand  six  16-wick  Dumers  unchanged  as 
before  stated.  Most  of  this  lot  were  still  on 
hand  at  the  time  the  testimony  was  taken, 
though  soma  had  been  altered  into  what  was 
eallea  the  "Boesch  burner,"  which  had  no  caps 
al  all,  and  told  as  such. 

The  evidence  tends  to  establish  a  profit  of 
11.85  on  the  20-wick  burners;  $1.5A  on  the 

is«  r.  s. 
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16-wick,  and  75  cents  on  the  12- wick.  This 
would  show  a  profit  of  $23.80  on  the  fourteen 
capped  burners,  being  eight  20-wick  and  six 
16-wick  burners;  and  a  profit  of  $156.40  on 
the  ooe  hundred  half-capped  burDers,  being 
for^-four  20-wick,  forty-four  16-wick  and 
twelve  12- wick  burners.  Respondents  had 
been  advised  by  their  counsel  that  Uie  burners 
with  half  caps  were  not  an  infringement  The 
cap  was  the  invention  in  question.  The  claim 
infringed,  as  alreadv  seen,  was  a  combination, 
with  the  guide  tubes,  of  a  rinff-shaped  cap 

Erovided  with  openings  for  the  wicks,  said  cap 
eing  applied  to  the  upper  ends  of  the  guide 
tubes,  so  as  to  dose  the  intermediate  spaces 
between  the  same.  The  half  ci^  admitted  the 
air  directly  to  each  wick,  and  in  that  respect 
differed  from  the  claim  of  the  patent  It  is 
argued,  however,  with  much  force,  on  behalf 
of  the  appellees,  that  the  difference  was  a  dif- 
ference in  degree  and  not  in  kind,  as  the  ahr 
reached  the  wick  when  the  full  cap  was  used, 
and  the  functions  of  the  latter  as  a  strengthen- 
ing band,  a  protector  of  the  tops  of  the  tubes, 
and  in  other  particulars,  were  performed  by 
the  half  cap;  and  this  positiim  fa  not  resisted 
by  counsel  for  appellants.  But  assumins^  that 
the  sale  of  one  hundred  bumisrs  with  half  caps 
was  an  infringement,  we  are  not  prepared  to 
concede  that  we  sale  of  one  hundred  and  four- 
teen burners  under  the  circumstances  detailed 
could  have  had  the  effect  in  compelling  a  r^ 
duction  of  price  which  has  been  aaoibea  to  it 

It  fa  remarked  by  the  master  that  "it  fa  a  fact 
of  common  knowledge  that  there  fa  to  be  found 
on  sale  in  the  market  a  great  variety  of  lamp 
burners,  among  which,  as  shown  by  the  evi- 
dence, have  b^n  for  many  vears  burners  of  , 
the  same  general  class  as  compfainantar."  This 
being  so,  and  Boesch  &  Bauer  being  dealers  in 
burners  cenerallv,  it  fa  not  to  be  presumed  that 
Qrftff  reduced  bfa  prices,  for  nineteen  months, 
on  six  thousand  burners,  not  on  account  of 
competition  in  burners,  but  because  of  the  [708T 
effect  upon  hfa  particular  burner  created  by 
the  sale  of  fourteen  of  the  same  kind,  and  of 
one  hundred  differing  but  the  same  in  principle. 
Conceding  that  as  Qrftff  granted  no  liceoses, 
and  had  no  establfahed  license  fee,  but  supplied 
the  demand  for  his  burner  himself,  and  was 
able  to  supply  that  demand,  and  that,  therefore, 
if  he  was  compelled  to  lower  the  price  by  the 
infringement  he  could  recover  for  the  loss  thus 
sustained,  does  the  evidence  satisfactorily  es- 
tablfah  that  the  reduction  in  prices  was  due 
solely  to  the  acts  of  the  defendants  in  infring- 
ing? The  opinion  of  Mr.  and  Mrs.  Grftff  to 
that  effect  fa  not  sufficient,  and  even  that  fa  so 
qualified  as  to  fall  far  short  of  expressing  it 
The  master  aUowed  upon  8,070  burners  sold 
at  wholesale,  and  on  2,870  sold  at  retail,  by  the 
complainants,  between  March  1,  1886,  and 
October  81,  1897,  or  5,940  in  all.  The  sales  of 
one  hundred  and  four  out  of  the  one  hundred 
and  fourteen  sold  by  the  respondents  apparently 
took  place  prior  to  tne  filing  of  the  bill.  Boesch 
had  been  in  the  business  for  twentv  years. 
The  firm  of  Boesch  &  Bauer  carried  a  large 
stock  of  lamps,  embracing  a  hundred  varieties 
in  styles  and  sizes,  under  a  very  larxe  variety 
of  names.  ^ 

GrftiTs  burner  was  a  ''mitrailleuse"  burner, 
and  called  "Diamond,"  as  the  Miller  burner 
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was.  Boesch  testified  that  there  was  no  dif- 
ference between  the  selling  price  of  the  Hecht, 
the  Killer  and  the  Boesch  burners;  that  there 
was  no  demand  in  their  trade  for  a  mitrailleuse 
burner,  with  a  cap;  and  that  in  his  judgment 
the  Boesch  burner  was  better  than  the  Hecht. 
This  evidence  may  properly  be  considered  in 
connection  with  the  fact  that  but  one  hundred 
and  fourteen  were  sold. 

We  cannot  concur  with  the  conclusion  that 
the  result  of  the  sales  of  the  one  hundred  and 
fourteen  burners  was  to  keep  Grftff's  prices  for 
his  particular  burner  down  from  March  1, 1886, 
to  October  81,  1887.  If  Boesch  and  Bauer 
had  a  burner  which  satisfied  the  public  lust  as 
well  as  Graff's,  and  which  they  could  sell 
cheaper,  Grftff  cannot  complain  of  the  conse- 
ouences.  If  Grftff's  burner  was  so  much  better 
I  tnan  any  other  that  the  public  must  have  it  he 

\^09\      could  make  his  own  price,  and,  if  within  the 
bounds  of  reason,  find  a  sufficient  market. 

In  the  state  of  the  case  disclosed  by  this 
record,  the  complainants  must  be  content  with 
the  protection  of  an  injunction  and  a  recovery 
of  the  profits  realized  from  the  infringing  sales. 
The  decree  U  retereed  and  the  cause  retnanded 
for  further  proceedinge  in  canfcrmity  with  this 
opinion. 


[579]  CHARLES  A.  GREGORY,  Appt.^ 

JOHN  G.  STETSON. 

(See  a  G.  B^porter^S  ed.  ffTMST.) 

Partiee  in  equity— ^ho  neeesMary-^eontract— 
party  affected  ^  decree, 

L   la  equity,  aU  persons  materiaD  j  Interested, 
t  either  legally  or  benefloially.  In  the  subjoct  mat- 
ter of  a  suit,  are  to  be  made  parties  to  it,  either 
as  plaintiffs  or  as  defendants,  so  that  tbere  may  l)e 
a  complete  decree,  which  shall  bind  them  alL 

I.   No  final  decree  can  be  rendered  affecting' the 

parties  to  the  contract  sued  on  without  making 

them  all  parties  to  the  suit. 
8.   A  court  cannot  adjudicate  directly  upon  a  per- 

0on*s  right  without  haying  him  either  actually  or 

constructively  before  it. 

1  Notwithstanding  the  Statute  and  the  47th  Equity 
Bule,  a  circuit  court  can  make  no  decree  in  a  suit 
In  the  absence  of  a  party  whose  rights  must  nec- 
esBarily  be  affected  thereby. 

[No.  1514.] 

8ubmittedJan.6,1890.   DetSded  March  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  dismissing  a  suit  in  equity  on 
demurrer,  in  an  action  to  obtain  a  decree  that 
complainant  was  the  owner  of  a  note  and  that 
defendant  held  the  same  as  trustee  for  com- 
plainant and  that  the  same  be  paid  to  blm. 
AJffrmed, 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  80  Fed.  Rep.  708. 

Mr.  F.  A.  Brooks*  for  appellant: 


Mrs.  Pike  was  beyond  the  turisdiction  of  the 
court,  and  It  was  impossible  for  the  plaintiif  in 
this  case  to  join  her  as  a  party  defendant 
therein,  and  therefore  it  was  not  necesnry  for 
him  to  attempt  to  do  so. 

47th  Rule  of  Equity  Practice:  WiUiame  ▼. 
Bankhead,  86  U.  S.  19  Wall.  571  _(22:  185); 
VanBokkelen  ▼.  Owfc,  5  Sawy.  687;  U.  8.  Rct. 
Stat.  §  787. 

The  order  of  July  9,  1887,  was  passed  o« 
motion  of  Mrs.  Pike  without  formal  notice  to 
Gregory,  the  plaintiff  in  that  suit,  and  without 
due  process  of  law  in  any  respect. 

Smith  V.  Mason,  81  U.  8.  14  WaD.  419 
(20:  748);  Marshall  v.  Knoz,  88  U.  S.  16  Wall 
566  (21 :  48©);  Pennoyer  v.  Neff,  96  U.  8.  714 
(24:  566);  Waldeny.  Oa^,89U.  8. 14  Pet.  164 
(10:  896);  Nations  y.  Johnson,  06  \J.  8.  24  How. 
196  (16:  628);  Wells,  JurisdicUon,  chap.  11. 
§  82,  and  cases  cited. 

Mr.  John  G.  Stetson  pro  an 


Mr.  Justice  Irttmmr  deliyered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  brought  in  tbe  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts  by  Charles  A.  Gregory,  a  citizen 
of  Illinois,  against  William  C.  N.  Swift  and 
John  G.  Stetson,  citizens  of  Massachusetts,  for 
the  alleged  yiolation  by  Stetson  of  the  follow, 
ing  contract  of  bailment  as  respects  the  $16,000 
note  therein  mentioned: 

"  Boston,  Dec.  24, 1886. 
"Receiyed  of  Thomas  H.  Talbot,  Esq.,  as 
attorney  for  Mary  H.  Pike,  executrix  of  Fred- 
eric A.  Pike,  ana  of  Francis  A.  Brooks,  Esq., 
as  attorney  of  Charles  A.  Gregory,  two  notes 
of  hand  made  or  signed  by  W.  C.  N.  Swift,  of 
New  Bedford,  dated  April  20, 1888,  one  for 
|15,000,  on  two  years^  time,  ai^d  one  for 
$20,884.60,  three  years'  time,  payable  to 
Charles  F.  Jones.  Said  notes  are  to  be  held  by 
me,  subject  to  the  Joint  order  and  directk>n  of 
the  said  Talbot  and  Brooks,  and  dealt  with  as 
they  may  Jointly  dkr^ 

"John  G.  Stetson." 

The  amendei  bill  filed  on  the  80th  of  Jan- 
uary, 1869,  alleged  that  on  the  10th  of  January, 
1887,  complainant  filed  a  bill  in  that  court 
against  the  defendants  Swift  and  Stetson,  and 
one  Thomas  H.  Talbot,  and  referred  to  that  bill 
as  in  part  incorporated  therein.  The  material 
allegations  of  that  Ull,  so  far  ai  concerns  this 
case,  are  as  follows:  That  on  or  about  the  16th 
of  December,  1884,  complainant  filed  a  bfU  in 
one  of  the  state  courts  of  Massachusetts  a^nst 
the  defendant  Swift  and  one  Frederic  A.  Pike, 
of  Calais,  in  the  State  of  Maine,  to  obtain  pos- 
session of  the  two  notes  heretofore  mentioned, 
then  in  the  possession  of  Pike,  which  suit  waa 
afterwards  remoyed  into  the  court  below, 
where  it  was  then  pending  and  undetermined; 
that  the  defendants  to  that  suit  filed  their  re- 
spectiye  answers  to  the  bill,  issues  were  Joined. 

E roofs  taken  and  the  case  assigned  for  final 
caring,  but  was  not  heard,  for  tbe  reason  that 
it  was  Uien  agreed  in  writing  between  Pika  and 


[MO] 


Vorn.-^Wheni)aHies  interested  are mmurom^part 
mai/  mainlain  a  MD  in  equity  for  benefU  o/'ofl.  See 
note  to  Smith  y.  Swormstedt,  Bk.  14,  p.  94M;  also 
note  to  Baoon  y.  BobertMm,  Bk.  1&,  p.  489. 

As  to  parttes  neeessary,  in  squUy^  want  of;  when  a 
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defense :  when  objection  to  he  mads^  sas  note  to 
Morgan  y.  Morgan,  BIc  4,  p.  MS;  alao  iiols  to  Mar- 
shall y.  Beyerlj,  Bk.  8«  p.  9T. 

Am  to  parties  in  error,  who  nttemary,  aea  ntfte  to 
Owings  y.  KlDoannon,  Bk.  8,  p.  TIT. 
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eomplalnaot  to  refer  their  oontroyersy  to  the 
Hod.  E  R  Hoar  to  determine  the  true  owner- 
ihip  and  righu  of  posBesslon  of  the  notee  re- 
ferred to,  and  in  oaae  of  the  death  of  either  or 
hoth  of  them  their  retpectiTe  legal  repreeenta- 
tivee  should  be  boand  Sy  the  award  to  he  made; 
that  toon  after  the  submiflsioD  to  the  referee 
Pike  died  testate,  having  appoiDted  his  wife, 
Mary  A.  Pike,  ezecatrix  of  his  will,  and  resid- 
uary legateeof  his  estate,  who  proceeded  in  re- 
latioh  to  the  matter  before  the  referee  in  the 
same  manner  as  if  the  sabmissioB  had  been 
entered  into  by  her  personally;  and  that  the 
referee  after  houinff  the  parties  interested  made 
and  published  the  following  award,  and  deliT- 
ered  a  copy  of  the  same  to  complainant: 

"The  undersigned,  referee  in  the  matter 
sabmitted  to  him  by  Charles  A.  Gregory  and 
Frederic  A.  Pike,  under  the  submission,  a  copy 
of  which  is  hereto  annexed,  having  duly  heard 
the  parties,  awards  and  determines  uereon,  snd 
this  IS  my  final  award  in  the  preoilses  as  follows, 
to  wit:  That  the  said  Pike  is  not  entitled  to 
detain  or  withhold  from  said  Gregory  the  two 
Swift  notes  mentioned  or  describe  in  the  sub- 
mission, except  for  the  purpose  of  securing  the 
payment  of  another  ceitain  note,  signed  by  G. 
W.  Butterfleld  and  Charles  F.  Jones,  for  the 
sum  of  $2,487.50,  dated  July  86,  1888,  and 
payable  to  C.  H.  Baton,  of  Oalus,  Me.,  or 
order,  a  copy  of  which  is  hereto  annexed;  that 
[581]  ^P^^  ^  ^ter  the  said  Baton  note,  or  wbatever 
sum  is  now  due  thereon  with  interest,  as  stip- 
ulated in  said  note,  shall  have  been  paid  by  the 
said  Gr^^ry,  the  said  Gregory  will  be  entitled 
to  the  possession  of  the  two  Swift  notes,  one  of 
$16,000,  and  one  of  $20,88460.  He  also  finds 
and  determines  that  upon  the  payment  of  said 
Baton  note  by  said  Gregory,  he  will  be  entitled 
to  a  transfer  or  deHvenr  to  himself  of  said  Baton 
note,  and  to  the  benefit  of  any  sums  which  may 
be  recovered  of  the  said  Butterfleld  and  Jones 
on  said  note.  Dated  at  Boston,  the  thirtieth 
day  of  November,  in  the  year  one  thousand 
eii^t  hundred  and  eighty-six. 

"B.  R.Hoar. 

*'  On  or  before  January  1, 1684,  we  promise 
to  pay  C.  H.  Baton,  or  order,  two  thousand 
four  hundred  and  tmrty-seven  dollars  and  fifty 
cents,  with  interest  at  the  rate  of  one  per  cent 
per  month  from  date.    Value  received! 

^  "  G.  W.  Butterfield. 

"Charles  F.  Jones." 

It  was  then  alleged  that  afterwards  Mrs. 
Pike,  having  examined  the  award  which  had 
been  temporarily  returned  to  the  referee  for 
that  purpose,  undertook  torevolro  the  power 
under  which  the  referee  had  acted,  and  to  va- 
cate and  annul  the  award  made  by  him,  where- 
upon the  referee,  upon  being  waited  upon  by 
complainant  through  F.  A.  Brooks,  his  attor- 
ney, accompanied  Dv  Thomas  H.  Talbot,  the 
attorney  for  Mrs.  Pike,  returned  the  award  to 
complainant  and  gave  the  said  notes  to  said  at- 
torneys, who  thereupon  took  them  to  defend- 
ant Stetson,  reoeivinff  from  him  the  receipt 
heretofore  set  out  in  rail;  that  complainant  on 
the  4th  of  January,  1887,  in  order  to  entitle 
himself  to  the  sole  and  exclusive  possession  of 
the  notes  heretof<»e  mentioned,  paid  the  note 
of  $2,487.60  in  favor  of  C.  H.  Baton,  men- 
tionerl  In  the  award,  whereby  he  became  enti- 


tled to  receive  from  the  defendant  Stetson  the 

two  notes  referred  to,  the  rights  of  Mrs.  Pike 

and  her  attorney,  Talbot,  in  and  to  the  same 

thus  having  ceased  and  become  of  no  effect; 

and  that  bv  an  instrument  in  writing  dated 

December  6, 1884,  Charles  F.  Jones,  the  payee 

of  the  two  notes,  transferred  and  assigned  them 

to  complainant,  and  authoriied  him  to  sue  for 

and  collect  them,  using  the  payeeTs  name  for     [582] 

that  imrpoee,  and  to  deal  with  them  generally 

as  his  own  property.  ^ 

The  UU  in  this  case  then  ahMed  that  the  de- 
fendants Swift  and  Stetson  each  answered  that 
bill,  and  that  issue  was  duly  lolned  udot  those 
answers;  that  on  the  18th  oit  June,  Im,  while 
the  defendant  Stetson  was  in  possession  of  the 
tl6,000  note  by  virtue  of  the  contract  hereto- 
fore set  out  in  fall,  the  defendant  Swift  filed 
his  petition  in  the  old  equity  cause  of  Oregar^ 
V.  PPke  €Md  Sw0  to  enjoin  the  suing  out  or 
levying  of  an  execution  upon  any  Judgment 
that  imght  be  rendered  upon  the  law  nde  of 
the  court  upon  that  note,  which  had  matured 
and  had  been  sued  upon  in  the  name  of  Ae 
payee  Jones,  until  the  final  determination  of 
the  rights  or  the  parties  to  that  equity  cause; 
that  on  the  0th  of  July  it  was  orderea  by  the 
court  below  in  the  old  equi^  cause  that  the 
defendant  Stetson  file  the  $16,000  note  hi  the 
action  at  law  of  Jonet  v.  8wift,  and  that  upon 
the  entry  of  Judgment  in  that  action  the  de- 
fendant Swift  be  directed  to  pay  into  the  reg- 
istry of  the  court  the  amount  of  that  Judgment, 
the  same  to  be  held  subject  to  the  rights  of  the 
parties  claiming  the  note,  and  to  amde  the  de- 
cision of  the  court  in  that  cause;  and  that  in 
obedience  to  those  orders  of  court,  and  by  the 
voluntary  procurement  of  the  defendant  Swift, 
Judgment  was  entered  in  the  action  at  law 
against  Swift  on  the  $16,000  note,  the  note  was 
delivered  up  by  the  defendant  Stetson  and  filed 
with  the  papers  in  thataction,  and  the  amount 
of  the  Judgment  was  paid  by  Swift  to  the  derk 
of  the  court  below,  who  then  claimed  to  hold 
the  same  "subject  to  the  rights  of  the  parties 
claiming  said  note  and  to  abide  the  dedsion  of 
the  court"  in  the  old  equity  cause  of  Qngory 
V.  Pike  et  al 

The  bill  then  alleged  that  all  the  orders  and 
proceedings  heretofore  mentioned  as  pertaining 
to  that  oldf  cause  in  equity  were  insular,  im- 
proper and  contrary  to  law;  that  at  and  before 
the  time  of  the  passage  of  said  orders  the  cause 
in  which  they  were  made  bad  been  abated  by 
^e  death  of  Pike,  one  of  the  defendants  there- 
to, which  fact  was  suggested  to  the  court  by  [683] 
complainant  on  the  6th  of  January,  1887;  that 
complainant  Is  entitled  to  the  benefits  of  the 
action  at  law  heretofore  mentioned  and  to  the 
proceeds  of  the  Judgment  obtained  therein,  he 
oaving  by  leave  of  Uie  court  intervened  in  that 
action,  as  a  claimant  of  the  note  in  suit,  before 
tiie  entry  of  Judgment  upon  it;  that  the  amount 
of  the  Judgmitnt  having  been  paid  over  to  the 
defendant  Stetson,  as  derk  of  the  court,  the 
same  was  entered  satisfied  by  him,  and  the 
money  so  recdved  was  depodted  in  buik,  where 
it  has  dnoe  remained,  the  $16,000  note  bdng 
filed  in  said  old  eoui^  cause;  and  that  the  de- 
fendant Stetson  claims  to  have  been  duly  au- 
thorized by  the  aforesaid  orders  of  court  to  deal 
with  the  note  as  above  set  forth,  and  to  be  ex- 
empted by  those  orders  from  all  liability  to 
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complainant  under  the  before-mentioned  receipt 
of  December  24, 1886. 

The  bill  prayed  that  the  money  paid  by  the 
defendant  Swift  to  the  defendant  Stetson,  as 
derk  of  the  court,  in  satisfaction  of  the  Judg- 
ment rendered  on  the  $15,000  note,  be  remand- 
ed to  Stetson,  in  his  individual  capacity,  as  if 
no  orders,  as  above  recited,  had  been  passed, 
and  that  he  be  ordered  to  pay  over  the  proceeds 
of  that  note  to  complainant,  and  for  other  and 
further  relief. 

Later  amendments  to  the  prayer  of  the  bill 
were,  that  complainant  be  decreed  to  have  be- 
come the  sole  owner  of  the  $15,000  note  prior 
to  July  9,  1887.  and  that  the  defendant  Stet- 
son's possession  of  the  same  thereafter  was  that 
of  a  trustee  holding  for  complainant's  sole  use 
and  benefit;  and  a  further  prayer  that  if  the  re- 
lief souffht  against  Stetson  could  not  be  gTan^ 
ed,  the  defendant  Swift  be  ordered  and  decreed 
to  pay  to  complainant  the  amount  of  said 
$16,000  note. 

The  defendants  filed  separate  demnrren  to 
the  bill,  which  were  sustained  by  the  court, 
and  the  biU  was  dismissed.  Gregory  ▼.  Qioift, 
89  Fed.  Rep.  708.  The  complainant  thereupon 
prosecuted  nis  appeal  to  this  court 

The  bill  havlnff  been  dismissed  by  agree- 
ment, as  respects  the  defendant  Swift,  the  only 
oueetions  in  the  case  for  our  consideration  are 
Uioee  relating  to  the  demurrer  of  the  defendant 
Stetson.  ThaX  demurrer  resta  on  ten  grounds, 
but  the  court  below  considered  only  one  of 
them,  viz.,  the  ninth  one,  which  la  as  follows: 
"This  bill  ia  defective  for  want  of  proper  par- 
ties, in  that  it  does  not  make  Mary  H.  Pike, 
executrix  of  Frederic  A.  Pike,  Thomas  H. 
Talbot  and  Francis  A.  Brooks,  or  either  of 
them,  parties  thereto." 

We  are  of  opinion  that  the  decree  of  the 
court  below  must  stand.  The  rule  as  to  who 
shall  bQ  made  parties  to  asuit  in  equity  is  thus 
stated  in  Stor/s  Eq.  Fl.,  sec.  72:  ^'It  is  a  gen- 
eral rule  in  equi^  (subject  to  certain  excep- 
tions, which  will  hereafter  be  noticed)  that  all 
persons  materially  interested,  either  legally  or 
beneficially,  in  the  subject  matter  of  a  suit,  are 

S2  be  made  parties  to  it,  either  as  plaintiffs  or  as 
efendants,  however  numerous  they  may  be,  so 
that  there  mav  be  a  complete  decree,  whidi  shall 
bind  them  all.  By  this  means,  the  court  is  en- 
abled to  make  a  complete  decree  between  the 
parties,  to  prevent  future  litigation  by  taking 
away  Ihc  necessity  of  a  multipUci^  of  fotts, 
and  to  make  it  perfectly  certain  that  no  injua- 
tioe  ia  done,  either  to  the  parties  before  it  or  lo 
others,  who  are  interested  in  the  subject  mat- 
ter, by  a  deciw^  which  might  otherwiia  be 
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grounded  upon  a  partial  view  only  of  the  real 
merits.  When  all  the  parties  are  before  the 
court,  the  whole  case  may  be  seen;  but  it  may 
not,  where  all  the  conflicting  interests  are  not 
brought  out  upon  the  pleadinn  by  the  original 
parties  thereto.**  See  also  1  l>aniell's  Oh.  PL 
and  Pr.  246  «<  iw. 

In  the  case  before  us  we  are  unalde  to  see 
how  any  final  decree  could  be  rendered  affect- 
ing the  parties  to  the  contract  sued  on  without 
making  them  aU  parties  to  the  suit  It  is  an 
elementary  principle  that  a  court  cannot  adju- 
dicate directly  upon  a  person's  right  without 
having  him  either  actively  or  constructively  be- 
fore it  This  principle  is  fundamental.  Tlie 
allesations  of  the  bill  show  that  the  contract 
sued  on  was  made  and  entered  into  subeeguent- 
Iv  to  the  termination  of  the  prooeedinga  before 
the  referee.  Bv  tiie  terms  of  that  contract  the 
note  in  dispute  between  Mra.  Pike  and  the  com- 
plfdnant  was  to  be  held  by  the  bailee.  Stetson, 
"subject  to  the  Joint  order  and  direction'*  of 
their  respective  attomeya.  It  seems  too  plain 
to  lequiriB  mument  that  compUdnaot  QRMcy. 
Mra.  Pike,  Talbot,  Brooks  and  Stetacm  all  had 
an  interest  in  the  subject  matter  of  the  contract 
—such  an  interest,  too,  aa  brings  the  case  witii- 
In  the  rule  Just  announced. 

The  point  was  made  in  the  court  below,  and 
it  is  wo  pressed  here,  that,  Mrs.  Pike  being  a 
nonresident  and  beyond  the  Jurisdiction  of  ue 
court,  it  was  impossible  to  Join  her  aa  a  party 
defendant  to  this  suit,  and  that  It  waa  Uien- 
fore  unnecessary  to  attempt  to  do  so.  The 
court  below  ruled  against  tine  complainant  on 
this  point,  and  we  aee  no  error  in  tnat  ruling. 
The  general  question  involved  therein  has  beoi 
before  this  court  a  number  of  times,  and  It  ia 
now  well  settled  that,  notwithatanding  the  Stat- 
ute referred  to  and  the  47th  Equity  Rule,  a  cir- 
cuit court  can  make  no  decree  in  a  suit  in  the 
absence  of  a  party  whose  ri£^ts  must  necessari- 
ly be  affected  thereby.  SXieUI»  t.  Barrow.  58 
tJ.  S.  17  How.  180,  141.  143  [15:  168,  1881; 
(Joiron  V.  MiUaudon,  80  U.  8. 19  How.  lit,  lU 
[16:  676],  and  cases  there  cited. 

But  even  admitting  the  oomplainantffe  con- 
tention as  regards  the  maUngrof  Mra.  Pike  a 
partyto  Mb  suit,  it  does  not  fouow  that  Talbot 
and  Brookashoidd  not  have  been  made  partiea. 
Aa  we  have  ahown,  they  had  a  aubstantlal  in- 
terest in  the  subject  matter  of  the  contract  sued 
on,  and  they  should  have  been  made  parties  lo 
the  suit 

Wo  $06  no  error  in  iho  dooroo  of  the  oofwri  ko- 
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NOTE. 


Tlie  Extrft  Annotat!<m  kerf  following  is  ftiranged  in  the  order  of  the  cases  in  the 
•riginal  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  g^ven  hook  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  oC  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  O.  appended  to  a  citation  from  the  regular  reports  of  the  IT.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
aol  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  th^  number  of 

*hA  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J,  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
eited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
eontained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 
•I  the  annotation,  oflBcially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Ail.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
M,  E.  Northeastern  Reporter, 
M.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ot.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  U 
all  who  are  accustomed  to  tlie  use  of  legal  reports  and  text-books. 
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OXXXIII  UNITED  STATES. 


m  n.  8.  l-W,  8S  Ij.  65B,  UNITBff)  8TATB)8  ▼.  VKfWBUU 

IkLtanial  rovenuie.— Statute  agalDst  reyeniio  fnmda  Is  not  peoal 
■(mtnte  to  bo  construed  strictly,  p.  12. 

Approved  In  Hunter  t.  Coming  A  Co.,  85  B^Bd.  91fi,  97  U.  8.  Aro^ 
413.  holding  revenue  statute  included  soakage;  United  8tatss  t. 
Two  Barrels  Whiskey,  96  Fed.  480,  arguendo. 

Distinguished  in  United  States  v.  Riley,  88  Fed.  481,  holding  sum- 
mons for  forfeiture  not  properly  indorsed. 

Zntemal  rovanuo  act  of  1875  forfeits  distiller's  property  wherevsr 
found,  and  all  property  on  premises,  p.  12. 

IkLtamal  rovenue.—  Forfeiture  extends  only  to  Interest  of  dis- 
tiller or  persons  consenting  to  distilling,  p.  14. 

Approved  in  Mansfield  v.  Excelsior  Refining  Oo.^  1^  U.  8.  841, 
84  L.  168,  10  6.  Ot  831,  forfeiture  of  leasehold  interest  only;  Glenn 
V.  Winstead,  116  N.  C.  406,  4fi8,  21  8.  B.  394,  Innocent  mortgagee 
exempt  from  forfeiture. 

IkLtenial  rovenuo.— All  personalty  on  premises  Is  subject  to  for* 
future  regardless  of  ownership,  p.  16. 

Xbatemal  rovenue.— Forfeiture  occurs  when  offonss  committed 
and  condemnation  relates  to  that  time,  p.  16. 

Approved  in  United  States  v.  One  Distillery,  48  Fed.  852,  863, 
but  right  of  forfeiture  barred  by  criminal  prosecution. 

Xbatemal  rovenue.—  Government's  vested  right  Is  not  affected  by 
sale  before  condesmation,  p.  19. 

Xortgagor's  void  quitclaim  deed  to  mortgagee  leaves  mortgage 
estate  unaffected,  p.  19. 

Xbatemal  revenue.—  Only  equity  of  redemption  Is  afTected  by  con 
demnation  of  property  previously  mortgaged,  p.  20. 

Approved  In  United  8tates  v.  Two  Barrels  Whiskey,  96  Fed.  482. 
holding  property  not  subject  to  forfeiture  as  against  Innocent  mort- 
gagee. 1 

MlsceUaneoiis.—  ated  historically  In  United  8Utes  v.  StoweU,  75 
Fed.  1028. 

183  U.  8.  21-29,  88  L.  518,  0A8B  v.  KBLI^T. 

Bailroad's  power  to  acquire  r^a)  estate  Is  limited  to 
stated  In  charter,  p.  26. 


86S  Notes  on  U,  &  Reports.  188  V.  &  80-4t 

ApproTod  tB  Brown  t.  Ghesapeake,  etc.  Canal  Co.,  78  M<L  601,, 
assuming  land  to  be  properly  a<yinired  by  canal  company;  Con- 
necticnt  etc..  Lumber  Co.  t.  Olcott  Falls  Co.,  66  N.  H.  379,  21 
AtL  1001«  18  L.  R.  A.  881,  and  n.,  grant  of  riparian  rights,  etc.. 
to  manufacturing  company;  United  States  t.  Northern  Pac.  R.  R., 
182  U.  8.  800.  88  L.  449.  14  8.  Ct  6(H,  obiter. 

Gorporation  can  acquire  and  dispose  of  real^  only  under  antbor> 
Ity  of  State  where  land  lies,  p.  27. 

Bvidenoe.—  Legislature  can  eoacC  that  prlrste  statute,  as  railroad 
charter,  be  judlclaUy  noticed,  by  declaring  It  pablle,  pc  27. 

Cited  In  Western,  etc.,  R.  Go.  t.  Roberson,  tt  Fed.  CM,  22  U.  8. 
App.  187,  taking  Judicial  notice  of  State  acts  prorlding  for  con- 
structkNi  of  railroad. 

Oourts. —  State  law  proTidlng  for  Judicial  notice  of  priTate  statute 
binds  Federal  courts,  p.  27. 

Railroads.— Court  will  not  aid  railroad  to  acquire  land  ultra 
Tires,  although  State  does  not  object  P-  2& 

Approved  In  South,  etc,  R.  R.  t.  Highland,  etc,  R.R..119  Ala.  118, 
117,  £4  8a  lie,  118,  company  with  power  to  build  street 
railroad  could  not  build  belt  line  to  carry  freight:  Conn.,  etc..  Ins 
Co.  T.  Bmlth.  U7  Mo.  280.  88  Am.  8t  Rep.  884,  22  8.  W.  628.  but 
holding  capacity  of  corporation  to  take  could  not  be  collaterally 
attacked:  Bowman*  etc,  Ooi  t.  Mooney,  41  Mo.  App.  878,  refusing  to 
enforce  contract  ultra  Tirss  of  corporation:  Lamed  t.  Real,  60  N.  H. 
186,  28  Aid.  160.  holding  de  facto  corporation  liable  on  executed* 
contract  of  loan;  arguendo.  In  dissenting  opinion,  Kdler  ▼.  Bureka« 
etc,  Mfg.  Co..  48  Mo.  App.  101«  11  L.  R.  A.  477,  and  n.,  70  Am.  8t 
Hep.  168,  note. 

Distinguished  In  Farrtngtrai  t.  Putnam,  00  Me.  442,  87  Atl.  606. 
88  L.  R.  A.  868»  htOdlng  heirs  of  testator  oould  not  question  right, 
of  corporation  to  recelTO  derlse;  Fayette  Land  Co.  t.  LoulSTille. 
etc.  R.  Co.,  86  Vs.  286,  M  &  D.  1018,  holding  executed  sale  of  real 
estate  te  corporation  not  roid  though  ultra  Tires. 

Trustee  may  recover  Talue  of  ImproTementa  placed  on  land  by 

htm,  p.  20. 

Bailroadsu— Court  will  not.  In  any  case,  decree  conTeyaDce  of 
trust  property  to  railroad  not  authorised,  p.  20. 

188  U.  8.  80-40,  88  L.  616.  RICHARDSON  ▼.  CRBBN. 

Corporation  stockholder  may  loan  to  corporation,  taking  bonds 
as  security,  but  transaction  must  be  bona  fide,  p.  48. 

Approved  in  Smith  Purifier  Oo.  ▼.  McQroarty.  186  U.  8.  HI.  84 
L.  849.  10  8.  Ct  1010,  mortgage  of  insolTent  corporation  held  li^ 
valid;  Farmera,  etc..  Trust  Co.  v.  San  Diego  Car  Ca,  40  Fed.  087,. 
pledge  ef  bonds  by  president  to  secure  prior  indebtedyces  held  In*. 


aaWMO  Notai  on  a  8.  Reporti.  9U 

TmlM;  Ooe  t.  Bast,  etc.  R.  Co.,  62  Fed.  548,  holding  contract  be- 
tween eompanlee  havinf  eame  atockbolders  valid;  Qonld  t.  Little, 
etc.  Sj^  52  Fed.  586,  and  Foster  v.  Belcher's,  etc*  Bellnlng  Co., 
118  Mo.  264,  24  &  W.  70,  holding  loan  by  director  to  company 
▼alld  daim;  Satton  Mfg.  Co.  v.  Hutchinson,  53  Fed.  501.  24  U.  & 
App.  145,  holding  mortgage  executed  by  Insolvent  company  to 
anothtf  having  common  directors  frandnlent;  Boeworth  v.  Jackson- 
ville Nat  Bank,  54  Fed.  620,  24  U.  8.  App.  413,  preference  to  officer 
of  raUway  as  a  creditor  avoided;  Burchlnell  v.  Bennett,  10  Colo.  App. 
506,  52  Pac.  53,  sustaining  mortgage  given  director  by  Insolvent  cor- 
poration; Illinois  Steel  C6.  v.  O'DonneU,  166  111.  636,  47  Am.  6t  Rep. 
251,  41  N.  B.  188,  81  L.  R.  A.  268.  notes  given  in  good  faith  held 
valid  preferences  to  officers;  Henderson  v.  Indiana  Trust  Co.,  148 
Ind.  560.  40  N.  B.  519,  holding  insolvent  corporation  had  power  to 
prefer  credlton;  Dummer  v.  Smedley,  110  Mich.  477.  68  N.  W. 
264,  88  L.  R.  A.  502,  and  n.,  sustaining  pledge  of  bonus  stock  to 
raise  money  for  legitimate  purposes  of  corporation;  Jones  v.  Hale, 
82  Or.  472,  52  Pac.  818,  mortgage  to  director  valid;  Lyons,  etc.. 
Hardware  Co.  v.  Perry,  etc.  Mfg.  Co.,  86  Tex.  164,  24  8.  W.  24, 
22  L.  R.  A.  816,  and  n.,  reviewing  authorities  and  holding  prefer- 
ential deed  of  trust  Invalid;  Manhattan  Trust  Co.  v.  Seattle,  etc.. 
Iron  Co.,  16  Wash.  522.  48  Pac  840,  postponing  bondholders  who 
wtfe  also  stockholders  to  creditors;  separate  opinion  In  Corey  v. 
Wadsworth,  118  Ala.  580,  25  So.  521.  44  L.  R.  A.  788,  court  holding 
directors  could  prefer  themselves  in  payment  of  bona  fide  debts. 
Cited  In  exhaustive  note,  57  Ajol  St  Rep.  80. 

Bxplalned  In  QottUeb  v.  MlUer,  154  Dl.  58,  80  N.  B.  W4.  and 
Weyeth,  etc,  Mfg.  Co.  v.  James,  etc.  Co.,  15  Utah,  131,  47  Pac. 
611.  upholding  preference  by  Insolvent  corporation;  First  Nat  Bank 
V.  Dovetail,  etc.  Gear  Co.,  148  Ind.  668,  62  Am.  St  Rep.  487,  40 
H.  B.  811.  sustaining  mortgage  made  by  Insolvent  company. 

Corporation's  agreement  issuing  bonus  stock  to  director  as  ad- 
ditional security  Is  fraudulent  p.  45. 

Oerporationa.—  Director  holding  bonus  stock  as  security  la  liable 
Is  same  extent  as  bona  flde  holder  of  unpaid  stock,  p.  46. 

Oorporation's  capital  stock  is  assets  for  payment  of  debts,  and 
creditors  may  assume  that  stock  issued  Is  paid  up,  p.  46. 

Approved  In  Handley  v.  Stutz,  180  U.  S.  427,  85  L.  284,  11  8.  Ct 
n4.  gratuitous  Issue  of  additional  stock  held  not  binding  on  cred- 
lton; Farmers,  etc.  Trust  Co.  v.  San  Diego  Car  Co.,  45  Fed.  520. 
equitable  lien  of  general  creditor  upon  assets  of  company;  Sutton 
Mfg.  Co.  V.  Hutchlnaon,  68  Fed.  500,  24  U.  8.  App.  145.  holding 
general  creditors  entitled  before  mortgagee;  Butltf  v.  CockrlU, 
TB  Pad.  M7.  86  tlw  8.  App.  702,  proceeds  of  Insotveot  company 
dtotrltrated  pre  rata;  Amea  v.  Union  Pac  Ry.,  74  Fed.  348,  receiver 
#f  railroad  preveated  from  diverting  Income  to  pay  delldt  of  &ia- 
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tlnct  but  eonstttn«nt  road;  Franklin,  etc^  Bank  t.  Wbltehead,  14t 
Ind.  088,  88  Am.  8t  Rep.  819.  40  N.  B.  688,  88  L.  R.  A.  788»  bold- 
Inf  recelTer  tmatee  for  creditors;  Hooper  t.  Central  Trnat  Oo^  81 
Md.  680,  82  AtL  610,  29  L.  R.  A.  288,  preferring  mortgage  bond- 
holders to  holders  of  stock  falsely  Issued  as  fully  paid;  Van  Clers 
▼.  Berkey,  148  Ma  128,  44  8.  W.  746,  42  L.  B.  A.  800,  where  property 
exchanged  for  stock  was  not  fair  equlTalent;  Hebberd  t.  South- 
western, etc^  Cattle  Co^  66  N.  J.  Eq.  81,  86  AtL  127,  holders  of 
bonns  stock  liable  for  demands  of  creditors;  Nenny  t.  Waddlll,  8 
Tex.  CiT.  App.  247,  26  8.  W.  809,  creditors  allowed  to  recoTer  vd- 
paid  balance  of  stock;  Peters  t.  Bain,  133  U.  6.  892,  88  L.  704, 
10  8.  Ct  861,  Gonid  T.  Little  Rock,  etc.,  Ry..  62  Fed.  684,  and 
Fogg  ▼.  Blair.  189  U.  8.  126,  86  L.  106.  11  &  Ct  477,  approTtaig 
rule,  arguendo.    See  67  Am.  St  Rep.  66,  79. 

Distinguished  In  Clark  t.  Berer.  189  U.  8.  110.  Ill,  118.  86  L. 
94,  96,  11  &  Ct  478,  474,  creditor  taking  stock  In  payment  not 
bound  to  other  creditors  for  face  value  of  stock;  In  re  Beard's 
Bstats^  7  Wya  116.  76  Am.  St  Rep.  88a  60  Pac.  229.  38  L.  R.  A.  862, 
recelTer  of  Insolvent  corporation  not  entitled  to  preference  over 
creditors  of  insolvent  stockboldera;  Nat,  etc..  Bank  ▼.  Peavey,  64 
Fed.  917,  and  First  Nat  Bank  v.  Peavey,  69  Fed.  458.  holding  stock- 
hotders*  liability  under  Iowa  statute  enfdrceable  by  action  at  law. 

Corporations.—  Controlling  director  obtaining  possession  of  steck 
as  security,  has  no  superior  lien.  p.  46. 

Approved  In  Eastern  Cable  Ca  t.  Great  Western  Mfg.  Co.,  Iff 
Mass.  S76k  41  N.  B.  297,  holding  unissued  notes  not  part  of  assets. 

Corporations.— Director  claiming  lien  on  stock  as  security  aban- 
dons tt  by  delivery  to  sheriff  for  sale,  p.  47. 

OoriKnate  director  advancing  money  to  savo  company's  seeurltiesw 
abandons  rights  by  his  own  fraud  In  levying  execution,  p.  48. 

Bonds.- Xnterest  Is  allowable  on  bonds  Issned  to  secure  crsd> 
Iter,  from  date  of  delivery  not  from  Issuer  p.  48L 

Miscellaneous.- Cited  In  Green  v.  Chicago,  etc.  By.,  49  Fed. 
908»  6  U.  &  App.  22,  further  hearing  In  same  litigation. 

188  U.  B.  4»-«0.  88  L.  604.  NKL80N  v.  ORBBN. 

▲ppeaL—  Intervenor  unnecessary  party,  having  been  foqulfed  t» 
deposit  $460  for  record,  allowed  refund  of  8200.  p.  QO, 

Not  dted. 

188  n.  8.  80-64,  88  L.  6dl,  IfiASOK  v.  P0WABIO  MIN.  CO. 

OorjKnate  charter  having  expired,  minorl^  ahareholders  SMy 
Insist  on  sale  of  assets  and  distribution,  p.  68. 

Awrov9A  In  Mason  v.  Pewabic  Min.  Co.,  68  FM.  898^  88  U.  S. 
App.  686.  holding  costs  ef  suit  In  principal  case  not  diargeabln 
against  eorporation;  ^me  v.  Schuylsi;  slSit  Mtg,  Co.,  88  Conn. 
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353,  81  AtL  837,  28  Ij.  R.  A.  300,  holding  transfer  of  property  of 
corporation  for  stock  In  another  company  nltra  ylres;  Opinion  of 
the  Justices,  06  N.  H.  639,  33  Atl.  1062,  and  Bass  t.  Navigation 
Co.,  Ill  N.  O.  446,  16  e.  B.  401,  19  L.  R.  A.  252.  obiter. 

Distinguished  In  Post  ▼.  Beacon,  etc..  Electrical  Co.,  84  Fed. 
375,  50  U.  S.  App.  278,  and  8.  C,  89  Fed.  5,  50  U.  S.  App.  411. 
where  minority  were  estopped  to  ask  for  rescission  by  subscribing 
to  new  company;  Glymont  etc.,  Oo.  ▼.  Tioler,  80  Md.  290,  30  AtL 
653,  change  of  charter  not  fundamental:  Phillips  ▼.  Prorldeoce,  etc^ 
Co.,  21  R.  I.  306,  43  Atl.  599,  45  U  R.  A«  562,  sustaining  sale  of 
property  of  insolvent  corporation  at  fair  and  reasonable  price. 
Limited  in  Baltimore,  etc.,  R.  R.  v.  Cannon,  72  Md.  498,  20  Atl. 
125.  holding  transfer  of  assets  of  relief  association  to  railroad 
valid,  and  minority  not  entitled  to  distribution. 

Corporationfl.— Equity  should  order  accoimtlnf  1^  dlreeton  mt 

dissolution,  referring  to  master,  p.  64. 

Approved  In  67  Am.  St.  Rep.  76,  note. 

Distinguished  in  Farmers,  etc..  Trust  Co.  t.  Toledo,  etc.,  B.  06., 
54  Fed.  771,  holding  dissenting  stockholder  concluded  by  vrnHd  sslo 
of  railroad  property. 

133  U.  S.  65-67,  83  L.  570,  SAN  FRANCISCO  T.  ITSBIili. 

Gourts.—  Decision  of  State  court  as  to  conduslvenesa  of  former 
judgment  Involves  no  Federal  question,  p.  66. 

The  following  dismissed  for  want  of  Federal  Jurlsdictlo«:  Giles 
V.  Lrittle,  134  U.  8.  649,  33  L.  1063,  10  8.  Ct  624.  decision  of  State 
court  construing  will;  Beatty  v.  Benton,  135  U.  S.  254,  34  L.  127, 
10  S.  Ct  751,  construction  of  trust  deed  by  State  court;  O'Nell 
V.  Vermont,  144  U.  a  836,  38  L.  457,  12  8.  Ct  608  (see  dissenting 
opinion  In  144  U.  8.  868,  86  L.  468,  12  8.  Ct  710),  question  whether 
sale  of  liquors  was  in  Vermont;  California  t.  Holladay.  189  U.  8. 
417,  40  L.  202,  16  S.  Ct  58,  questions  as  to  dedication  of  park; 
Baker  v.  BrickeU,  166  U.  8.  717,  41  L.  1186.  17  8.  Ot  991,  and 
Chappell  V.  Stewart  169  U.  &  783,  42  L.  1215.  18  &  Ct  MO. 

133  U.  S.  67-78,  88  L.  56i.  SCHRADBR  v.  MANUFACTURSTRS* 
BANK,     r 
Ooiporationa.— Stockholders  are  not  liable  for  dobts  contracted 
after  liquidation  unless  contracted  In  mid  thereof,  p.  75. 

Distinguished  In  Hale  v.  Hardon,  95  Fed.  758  (see  dtossntlng 
opinion  in  95  Fed.  783),  there  being  no  showing  that  debt  was  con- 
tracted after  insolvency. 

Corporate  officers  cannot  bind  shareholders  to  new  obligations 
after  liquidation,  p.  76. 

Corporate  creditors  take  aneta  after  UqnldatloQ  at  their  peril, 
p.  78l 
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Ooxponttloiia.— Judgment  on  gnarantj,  In  tnlt  three  jeen  aftei 
Hqn!datlon,  doee  not  bind  etockholdera,  p.  77. 

▲pproTed  in  Wilgns  r.  Germain,  72  Fed.  77d»  44  U.  8.  App.  369, 
holding  defendant  co-partnera  not  estopped  bj  Judgment  against 
corporation!  of  which  they  were  atoclcholders;  German,  etc.  Bank 
T.  Merchants'  Bank,  M  Neb.  GD8,  74  N.  W.  1087.  without  applica- 
tion; dissenting  opinions  in  Hale  ▼.  Hardon,  95  Fed.  787,  majority 
holding  judgment  in  action  by  creditors  binding  on  non-resident 
stockholders;  Hanson  t.  Davison,  78  Minn.  468,  76  N.  W.  2&7. 
majority  holding  ancillary  action  against  non-resident  stockholder 
proper;  Langworthy  t,  Qarding*  74  Miun.  832,  77  N.  W.  209,  major- 
ity holding  assessment  made  by  Court  conduslye  erldeoce  of  Its 
necessity. 

Distinguished  in  Ball  v.  Warrington,  87  Fed. 606, holding  allegation 
of  defense  to  action  on  judgment  that  latter  was  fraudulently 
obtained,  insufficient;  Dexter  t.  Edmands,  89  Fed.  472,  holding, 
under  Kansas  statute.  Judgment  against  corporation  conclusive. 

Judgmant.— Stockholders  cannot  go  behind  Judgment  on  guar- 
anty and  question  whether  it  was  released,  p.  77. 

Banks.— Agreement  of  national  bank  president,  after  liquida- 
tion, to  continue  guaranty,  does  not  bind  stockholders,  p.  77. 

183  U.  8.  78-^  38  L.  668,  STUART  T.  BOULWARB. 

AppeaL-*  Interest  of  creditor  who  may  record  more  than  $5,000. 
gives  8upr«ma  Oourt  jurisdiction,  p.  8L 

Approved  in  Simms  t.  Simms,  175  U.  8.  169,  20  8.  Ot  61,  decree 
for  alimony  and  counsel  fees  axcaeding  $5,000,  appealable. 

BeeslTer  Is  officer  of  court,  but  may  have  counsel,  and  court 
may  allow  for  fees,  p.  81. 

Approved  in  Olson  r.  State  Bank,  72  Minn.  827,  76  N.  W.  879. 
allowing  receiver  reasonable  attorney's  fees. 

S«oelver.— Allowance  of  counsd  fees  la  made  to  receiver  and 
not  to  coons^  p.  81. 

Approved  in  Joost  t.  Bennett  123  CaL  427,  56  Pac.  44,  holding 
no  claim  against  propeity  in  hands  of  receiver  for  servlcaa  ren- 
dered to  latter;  In  re  SkoU.  —  Minn.  — %  60  N.  W.  955,  diamlasing 
appeal  by  attorneys  of  assignee  from  order  denying  their  claim 
for  compensation;  Cmmllsh  v.  Shenandoah,  etc.,  B.  B..,  40  W.  Va. 
671.  22  8.  B.  106.  arguendo  in  dissenting  opinion. 

BeceiTera.— Equity  may  fix  compensation  for  receivers,  or  leave 
amount  to  appointing  court,  p.  82. 

Approved  in  American,  etc.,  Trust  Co.  v.  South,  etc*  B.  Co.,  81 
Fed.  63.  holding  court  could  only  allow  counsel  fees  for  its  own 
receiver;  dissenting  opinion  In  Crumlish  v.  Shenandoah,  etc.,  B. 
R.,  40  W.  Ta.  669,  672,  22  S.  E.  106.  107,  majority,  modifying  allow- 
snce  for  large  counsel  fees  to  receiver. 
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BeoelTen.— OompoiMLtioii  is  wamttia  9t  dlacretlMi, 
tamed  correct,  p.  82. 

ApproTed  in  Boathem,  etc.  Road  Oo.  t.  Union,  etc,  Troet  Co., 
64  Fed.  461,  20  U.  &  App.  110,  holding  aUowances  of  lower  court 
for  fees  of  counsel  and  receiver  reasonable;  Pennie  t.  Boach,  04 
Oal.  GQO,  29  Pac  966^  and  Watson  t.  Sntro,  108  GaL  172,  87  Pae. 
202,  allowance  of  attomcj*s  fees  by  lower  court  b^d  reasonable. 
Oited  in  16  Am.  St  Rep.  268,  note 

188  U.  a  88-02,  88  L.  661,  OHIO  CENTBAL  R.  R.  T.  GBKTRAL 
TRUST  OO. 
Railroads.— Finding  that  balance  on  bonds  yet  unmatured  was 
due  under  mortgage,  beld  erroneous,  p.  80. 

ApproTed  in  McFadden  t.  Mays  Landing,  etc,  R.  R.,  40  N.  J.  Bq. 
186,  22  AtL  036,  holding  principal  not  due  but  decreeing  sale  of 
property  as  a  whole 

Judgment  pro  confesso  giyes  complainant  no  more  than  Is 
claimed,  p.  00. 

Approved  in  Oape  Fear,  etc,  Transp.  Go.  t.  Pearsall,  00  Fed. 
438,  61  U.  Sw  App.  627,  decree  pro  confesso  In  admiralty  should 
conform  to  proofs,  not  allegations  of  libel;  Price  t.  Boden,  80  Fla. 
222,  22  So.  668,  ex  parte  proceedings  after  decree  pro  confesso. 

Railroads.— Bntry  of  non-payment  of  interest  does  not  Justify 
finding  of  liability  on  unmatured  bonds,  p.  00. 

AppeaL— Dtf endant  may,  on  appeal,  contest  snlllciency  of  MD 
to  Justify  decree  pro  confesso,  p.  01. 

Approved  in  AuU  t.  Day,  188  Mo.  MO,  84  &  W.  581,  holding 
court  could  correct  its  ruling  although  answer  admitted  allegations 
of  petition. 

Railroads.— Bquity  rule  02  does  not  justify  entry  ot  deficiency 
decree  for  balance  on  bonds  not  matured,  p.  01. 

Apinrored  In  Sturterant  t.  Nat,  etc..  Pipe  Works,  88  Fed.  614, 
60  U.  8.  App.  288,  holding  decree  against  pledgeholder  of  sto^ 
not  justified  by  bilL 

Apptal  from  foredosure  decree  pro  confesso,  adjudging  de> 
fidency.  Is  properly  taken  in  defendant's  name,  p.  08. 

188  U.  a  0^106,  38  L.  660,  ILLINOIS  CBNT.  a  R.  T.  BOSWOBTH. 
War.— On  death  of  offending  owner  of  confiscated  property,  fee 
devolTes  on  heir,  p.  101. 

War.—  Heir  of  offender  had  no  Tested  right  during  former's  llf» 
time,  p.  102. 

War.-«  •  Naked  fee  to  confiscated  property  remained  in  offender, 
as  dead  estate,  p.  108. 

Approved  in  United  States  t.  Dunnington,  146  U.  &  348,  840^ 
86  L.  1000,  18  S.  Ct.  82,  holding  fee  not  forfeited  under  confiscatioo 
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act;  GItiseiiit'  Bank  t.  Hyams,  42  La.  Ann.  782»  7  8a.  701,  conflaeataa 
could  not  dBQKMe  of  fee. 

War^— Fardoa  restored  offender  to  control  of  fee  In  oonflseated 
estate,  sntaject  to  life  estate  sold,  p.  loa. 

Apimred  In  Jenkins  t.  OoUard,  146  U.  a  56e,  86  L.  «!«.  12  8. 
Ot  872,  and  Beard  t.  Lnfrin,  46  La.  Ann.  881,  15  8a  208,  both 
holding  pardon  gaye  effect  to  prevlons  coyenants  of  warranty  b/ 
offender;  Fischel  t.  MlUs,  66  Art.  846.  847,  18  8.  W.  237,  15  L. 
R.  A.  807,  and  a.,  holding  fine  could  be  remitted  b^ore  paid  to 
county  treasurer  or  audited  by  court;  Menger  y.  Oarruthers,  8 
Kan.  App.  82,  44  Pac.  1008,  holding  quitclaim  of  offender  made 
before  pardon  ineffectual  to  pass  fee;  United  States  y.  Dunnington, 
146  U.  a  848,  86  L.  1000,  18  a  Ct  82,  obiter. 

188  n.  a  107-188,  38  U  588,  COLB  y.  CUN'NINGHAM. 

Judgment.-- Oonstltutional  proyision  for  faith  and  credit  does 
not  preclude  questioning  jurisdiction  or  fraud,  p.  112. 

Approyed  in  Simmons  y.  Saul,  138  U.  S.  448,  84  L.  1069,  11  S. 
Gt.  372,  sustaining  Jurisdiction  of  Parish  Court  of  Louisiana  of  intes- 
tate estate;  Huntington  y.  Attrill,  146  U.  a  666,  36  U  1127,  13 
8.  Ct.  227,  holding,  whether  full  faith  was  given  to  Judgment  of 
another  State  a  Federal  question;  Atchison,  etc.,  B.  B.  y.  Maggard, 
6  Colo.  App.  96»  89  Pac.  988,  discharging  garnishee  from  paying 
debt  due  resident  of  Kansas  and  there  exempt;  Nat  Bank  y.  Fur- 
tick.  2  Mary.  (DeL)  53,  60,  69  Am.  St  Rep.  105.  110,  42  AU.  482. 
484,  44  L.  R.  A.  118,  121,  yacating  attachment  against  foreign  cor- 
poration in  suit  against  non-resident;  Rigney  y.  Rlgney,  127  N. 
T.  412,  24  Am.  St  Rep.  464,  28  N.  B.  406,  holding  New  Jersey 
decree  for  alimony  yoid;  McCreery  y.  Dayis,  44  8.  O.  211,  51  Am. 
St  Rep.  806^  22  8.  B.  184,  28  L.  R.  A.  661.  holding  Illinois  court 
without  Jurisdiction  and  decree  of  diyorce  inyalid  in  South  Carolina; 
Babcock  y.  Marshall,  —  Tex.  Ciy.  App.  — ,  60  8.  W.  730,  allowing 
defense  of  fraud  in  action  on  foreign  Judgment;  Wood  y.  Augustins, 
70  Vt  640.  41  Atl.  584,  Judgment  of  sister  State  held  impeachable 
for  want  of  proper  seryice    See  53  Am.  St  Rep.  188,  note. 

Judgments.— Constitution  merely  gaye  to  State  Judgments  yalid- 
tty  and  credit  as  eyidence,  p.  112. 

Approyed  in  Stowe  y.  Belfast  etc..  Bank,  92  Fed.  96,  giying  as- 
signment made  in  another  State  precedence  oyer  attachment  pro- 
ceeding; Western,  etc..  Tel.  Co.  y.  Russell,  12  Tex.  Ciy.  App.  86, 
38  a  W.  710,  parties  held  bound  by  Judgment  where  both  yolun- 
tarily  appeared;  dissenting  opinion  In  Bingartner  y.  Illinois  Steel 
Co.,  94  Wis.  86,  69  Am.  St  Rep.  868,  68  N.  W.  669,  34  L.  R.  A. 
808,  majority  holding  right  of  non-resident  to  sue  in  any  State 
where  Jurisdiction  of  defendant  was  obtained,  constitutional. 

Insolvent  laws  of  State  bind  foreign  creditors  making  them- 
selves parties  to  proceedings,  ^  116. 
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Approved  in  Phoenix,  etc^  Bank  t.  Batchdier,  151  Mass.  91« 
24  N.  B.  916,  8  L.  R.  A.  646,  discharge  of  insolyent  la  Inyalid  as  tt 
non-resident  creditor  not  a  party;  Mnt,  etc.,  Ins.  Co.  t.  Foml- 
tnre  Oo.,  106  lOch.  172,  62  Am.  St  Rep.  694,  66  N.  W.  1006,  84 
U  R.  A.  696,  and  n.,  Illinois  decree  fixing  assets,  etc,  oi  InsolTCBt 
corporation  Is  binding  on  foreign  stockholder;  Wilson  t.  Keels, 
—  8.  0.  --,  82  S.  E.  704,  non-resident  creditor  estc^yped  by  Tolnntarj 
appearance;  Blake  t.  McGlnng,  172  U.  S.  202,  19  &  Ot  170,  without 
particular  application.    See  16  Am.  St  Rep.  218,  note. 

Attachmesit  Is  not  proceeding  in  rem  if  defendant  appears,  and 
lien  fails  by  reason  of  discharge  in  insolTency,  p.  116. 

Courts.— Gonstitntion  does  not  forbid  equity  court  in  one  State 
from  enjoining  resident's  suit  In  another,  p.  116. 

Approved  in  Butler  v.  Goreley,  146  U.  S.  313,  86  L.  986,  18  S.  Ct 
88,  Massachusetts  insolvency  law  held  constitutional;  Gage  v.  River- 
side Trust  Co.,  86  Fed.  998,  999,  restraining  residents  of  California 
from  prosecuting  suit  in  England;  Hale  v.  Hardon,  90  Fed.  778. 
allowing  receiver  of  Minnesota  corporation  to  sue  extra-territorially 
to  enforce  stockholder's  liability;  Allen  v.  Buchanan,  97  Ala.  403, 
88  Am.  St  Rep.  191,  11  So.  779,  restraining  resident  from  pursuing 
fund  in  another  State,  exempt  under  laws  of  Alabama;  Kestler  v. 
Kern,  2  Ind.  App.  490,  28  N.  E.  728,  and  Singer  Mfg.  Co.  v.  Fleming, 
39  Neb.  688,  42  Am.  St  Rep.  620,  08  N.  W.  229,  28  L.  R  A.  213, 
214,  both  holding  creditor  could  not  sue  in  another  State  to  avoid 
exemption  laws;  Main  v.  Field,  13  Ind.  App.  412,  40  N.  E.  1106, 
holding  foreign  attachment  by  resident  against  another  resident 
void;  Miller  t.  GitUngs,  80  Md.  619,  60  Am.  St  Rep.  808,  87  Aa 
374,  37  L.  R.  A.  607,  restraining  suit  on  gambling  debt  brought  by 
resident  in  foreign  court;  Hawkins  v.  Ireland,  64  Minn.  344,  08 
Am.  St  Rep.  037,  67  N.  W.  70,  restraining  resident  from  attaching 
land  in  another  State;  Farmers,  etc..  Trust  Co.  v.  Bankers,  etc., 
Tel.  Co.,  148  N.  T.  824,  01  Am.  St.  Rep.  693,  42  N.  E.  709,  31  L.  R. 
A.  406,  holding  foreign  attachments  Invalid;  Sweeney  v.  Hunter,  140 
Pa.  St  372,  22  Aa  604,  14  L.  R.  A.  090.  holding  SUte  law  valid, 
prohibiting  assignment  of  debts  to  non-residents  to  evade  exemption 
laws;  Hasen  v.  Lyndonville  Bank,  70  Vt  552,  004,  67  Am.  St  Rep. 
686,  687,  41  Aa  1049,  1000,  coUecting  authorities,  and  awarding 
damages  for  wrongful  attachment  of  property  In  another  State; 
Proctor  V.  Nat  Bank,  102  Mass.  226,  20  N.  E.  81,  9  L.  R.  A.  123, 
arguendo;  Wyeth,  etc,  Mfg.  Co.  v.  Lang,  04  Mo.  App.  100,  Thomp- 
son V.  Tetley,  68  N.  H.  483,  41  Atl.  179.  and  Western,  etc.,  TeL  Go. 
V.  Russell,  12  Tex.  Civ.  App.  80,  33  S.  W.  709,  obiter.  See  09  Asft* 
St  Rep.  880,  881,  and  10  Am.  St  Rep.  213,  notes. 

Distinguished  in  Neufelder  v.  North  British,  etc,  Ins.  C*.,  10 
Wash.  398,  45  Am.  St  Rep.  797,  39  Pac.  112,  holding  levy  upon 
property  of  debtor  situated  in  foreign  State,  valid. 

Asslf^ments  for  creditors,  if  voluntary,  ought  to  be  binding 
•very v -ere:  allter  if  under  State  law,  p.  129. 
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ApproTed  iB  Barnett  t.  Kinney,  147  U.  8.  48D,  485,  S7  L.  249,  250, 
13  S.  Ct  404,  406,  Tolnntary  transfer  In  Utab,  yalld  in  Idaho,  against 
non-resideBt  attaching  creditor;  Security  Tmst  Go.  t.  Dodd  &  Ck>n 
173  U.  8.  (SO,  632,  19  8.  Ot  546,  547,  holding  assignment  nnder 
8tate  insohnent  law,  did  not  operate  upon  property  in  another 
State;  8tawa  y.  Belfast,  etc..  Bank,  92  Fed.  95,  giving  effect  to 
asslgBBient  In  Idassachnsetta  as  to  property  situated  in  Maine; 
Witters  t.  Globe,  etc.  Bank,  171  Mass.  427,  50  N.  B.  938,  protecting 
foreign  assignee  as  against  claim  of  non-resident  attaching  creditor: 
8tnrteTant  t.  Armsby.  Co.,  06  N.  H.  559,  49  Am.  St.  Rep.  629,  23 
Atl.  369,  holding  assignment  in  Massachusetts  invalid  against  at- 
taching creditor  of  Illinois;  Gilman  v.  Ketcham,  84  Wis.  67,  36  Am. 
St.  Rep.  902,  54  N.  W.  397,  23  L.  R:  A.  57,  and  n.,  giving  full 
effect  to  Insolvency  proceedings  in  New  York;  Bank  v.  Matherwell 
Iron,  etc.,  Co..  96  Tenn.  181,  31  S.  W.  1004,  29  L.  R.  A.  167, 
arguendo. 

Assignment  for  creditors,  nnder  State  law,  precludes  residents 
from  proceeding  against  property  elsewhere,  p.  131. 

Approved  in  Butler  v.  Goreley,  146  U.  8.  310,  30  L.  985,  13  8.  Ct. 
B7,  holding  party  conld  not  take  assets  of  insolvent  out  of  juris- 
diction of  State;  Combs  v.  Unl<Hi  Trust  Co.,  146  Ind.  691,  46  N.  E. 
17,  holding  non-resident  creditor  could  not  i^resent  claim  to  assignee 
and  attach  property  in  another  State;  Hay  den  v.  Tale,  45  La.  Ann. 
171,  40  Am.  St.  Rep.  240,  12  So.  637,  holding  resident  creditor  could 
not  attach  property  of  insolvent  in  Mississippi;  Holbrook  v.  Ford, 
153  UL  642,  46  Am.  St  Rep.  921,  39  N.  B.  1094,  27  L.  R.  A.  327* 
arguendo. 

Distinguished  in  Reynolds  v.  Adden,  186  U.  8.  353,  34  L.  362,  10 
8.  Ct.  845,  where  creditor  and  Insolvent  were  residents  of  different 
States;  Moran  v.  Sturgee,  154  U.  8.  272,  38  L.  986.  14  S.  Ct  1024, 
holding  State  Insolvency  Court  could  not  restrain  District  Court 
from  enforcing  admiralty  liens;  Schindelholz  v.  Cullum,  55  Fed. 
887,  12  U.  8.  App.  242,  holding,  under  laws  of  Colorado,  non- 
resident creditor  could  attach  insolvent's  property;  Byldensteln  T. 
New  Y<wk,  etc..  Trust  Co..  59  Fed.  13,  holding  foreigner,  suing  in 
Federal  court  had  prior  right  to  funds  in  hands  of  State  court; 
Griffith  V.  Langsdale,  53  Ark.  73,  22  Am.  St  Rep.  183,  13  8.  W.  733, 
refusing  to  enjoin  non-resident  creditor  from  attaching  property  In 
his  own  State;  Bank  v.  Matherwell  Iron,  etc.,  Co.,  95  T^m.  185, 
81  8.  W.  1005,  29  L.  R.  A.  168,  holding  creditor  exhausting  his 
remedy  in  State  of  Insolvent  could  attach  inroperty  in  Tennessee. 

133  V.  8.  138-152,  88  L.  531,  KEYSBR  v.  HITZ. 

Banks.—  Savings  banks,  organized  in  District  of  Columbia,  could, 
after  act  of  1876,  become  national  banks,  p.  145. 

Banks.— Deputy  comptroller  as  "acting  comptroller,**  may  Issve 
oertMcate  authoristng  national  bank,  p.  145. 
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ApproTed  In  Noflre  v.  United  States,  164  U.  S.  060,  41  L.  090,  17 
8.  Ot  213,  marriage  license  carried  with  it  preaumption  of 
regolarlty. 

Svldence.— Court  wiH  notica  who  Is  d^utj,  and  presume  his 
act  as  **  acting  comptroller  '*  authorized,  p.  146. 

Approved  In  United  States  t.  Flonmo/,  etc^  Beal  Estate  Oo^  71 
Fed.  578,  noticing  treaties  and  acts  pertaining  to  Indians. 

SxceptioiiB,  bill  of .— Amendment  inserting  accidentally  omitted 
eridence,  without  objection,  allowed  to  stand,  p.  146. 

Corporations.— Ratification  of  mere  tHX>k  transf^,  by  accepting 
benefits,  fixes  transferee's  liability,  p.  148. 

Approved  In  Finn  t.  Brown,  142  U.  S.  67,  35  L.  939,  12  S.  Ct.  139. 
cashier  of  bank  presumed  to  know  of  transfer  of  stock  to  him  on 
books;  Stephens  t.  Follett,  43  Fed.  846,  no  liability  where  transfer 
was  without  knowledge  of  shareholder;  Foster  ▼.  Chase,  75  Fed. 
797,  holding  one  buying  stock  for  minor  children,  liable  as  share- 
holder; Williams  V.  American,  etc.  Bank,  85  Fed.  379,  66  U.  S. 
App.  822,  holder  of  bank  stock  as  collateral  security,  not  liable  as 
stockholder;  Slgua  Iron  Co.  t.  Greene,  88  Fed.  215,  69  U.  8.  App. 
569,  question  of  fact  whether  transfer  was  ratified;  Scott  t.  Lati- 
mer, 89  Fed.  852,  60  U.  8.  App.  736  (see  dissenting  opinion  in  89 
Fed.  857,  60  U.  8.  App.  744),  stockholder  held  liable  on  subscrip- 
tion originally  voidable;  O'Connor  ▼.  Wltherby,  111  Cal.  529,  44  Pac. 
229,  stockholder's  liability  established  by  indorsement  of  certificates; 
Glenn  t.  Garth,  138  N.  T.  31,  80  N.  E.  649,  where  transfer  on 
books  was  specially  repudiated. 

Bstoi»pel.— Wlf e  Indorsing  checks  for  dlyldends,  is  estopped  to 
deny  knowledge  of  contents  or  ownership  of  stock,  p.  149. 

Approred  In  Horton  v.  Mercer,  71  Fed.  156,  36  U.  S.  App.  234, 
holding  stockholder  estopped  to  claim  exemption  as  trustee;  O'Con- 
nor T.  Wltherby,  111  Cal.  530,  44  Pac.  229,  stockholder  estopped  by 
indorsement  of  certificates. 

Bank8.^New  stock  issue  on  transforming  bank  into  national 
bank  Is  unnecessary  to  stockholders'  liability,  p.  150. 

Approved  In  First  Nat  Bank  t.  Hawkins,  79  Fed.  58,  33  U.  S. 
App.  747,  national  bank,  holding  stock  of  another  bank,  held  sub- 
ject to  statutory  liability;  Basting  t.  Northern  Trust  Oo^  61  Minn. 
818,  63  N.  W.  723,  holding  legal  ownership  transferred  without 
Issue  of  new  certificate;  Brown  t.  Ellis,  86  Fed.  358,  generally. 

Banks.— Revised  statutes  do  not  exempt  married  women  from 
liability  as  shareholders  in  national  bank,  p.  150. 

Followed  in  In  re  First  Nat  Bank,  49  Fed.  121,  Robinson  v. 
Turrentine,  60  Fed.  565,  558,  and  Kerr  v.  Urie,  86  Md.  77,  63  Am. 
8t  Rep.  497,  87  Ati.  791,  88  L.  R.  A.  121.  Cited  In  Nat,  etc..  Bank 
V.  McDonnell,  92  Ala.  895»  9  8a  152,  obitsr.  8m  57  Am.  8t  Rep. 
879,  note. 
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188  U.  8.  lS2-lDe,  88  L.  686,  KNOX  OOUNTT  t.  HAR8HMAN. 

Judgments.— Squitj  will  not  Inteifere  with  JadgmeDts  at  Inw, 
In  absence  of  frand  or  equitable  defense,  p.  IM. 

ApproTed  In  Seals  t.  Illinois,  etc.,  R.  R.,  138  U.  &  288,  88  L.  811, 
10  8.  Ot  816b  holding,  In  absence  of  proof  of  fraud,  decree  annulling 
bonds  was  binding;  Marshall  t.  Holmes,  141  U.  8.  586,  85  L.  878, 
12  8.  Ct  61  holding  defense  setting  up  forged  letter,  ayallable 
In  equity  to  arold  Judgment;  North  Chicago  Rolling  Mills  Go.  t. 
Ore  ft  Steel  Oo^  152  U.  &  615,  88  L.  572,  14  &  Ot  716,  aHowteg 
garnishee  equitable  defense  by.  way  (^  set-off  in  way  of  unliquidated 
damages  against  debtor;  Tompkins  t.  Drennen,  66  Fed.  685.  18 
U.  8.  App.  808k  but  holding  equity  would  not  entertain  defense 
STailable  in  suit  at  law;  Massadiusetts,  etc.  Life  Assn.  t.  Loh- 
miller,  74  Fed.  28,  27,  46  U.  8.  App.  108,  refusing  to  disturb  default 
judgment  against  Insurance  company;  Denton  y.  Baker,  93  Fed.  49, 
right  to  contest  fraudulent  Judgment  barred  by  laches;  Bankers, 
etc.,  Ins.  Co.  t.  Robbins,  58  Neb.  55,  78  N.  W.  272,  enjoining  en- 
forcement of  default,  judgment  Told  for  want  of  jurisdiction;  Hocka- 
day  T.  Jones,  8  OkL  168,  66  Pac  1056,  refusing  to  distuil)  Judgment 
▼old  for  want  of  jurisdiction,  no  equitable  defense  l>eing  shown; 
Brick  T.  Burr,  47  N.  J.  Bq.  192,  19  AtL  848,  eridence  that  judgment 
against  tenant  was  obtained  by  deception,  held  insufficient;  Brown 
T.  Ohapman,  90  Va.  175,  erroneous  Judgment  not  disturbed  where 
code  afforded  remedy;  LouisriUe,  etc.,  R.  Go.  y.  Taylor,  98  Va.  231, 
24  8.  B.  1014,  equity  refusing  to  interfere  with  condemnation  pro 
ceedings  because  trial  judge  was  disqualified;  State  y.  Superior 
Oourt  8  Wash.  598,  86  Pac  448,  claim  of  fraud  insufflcient  to  war- 
rant modification  of  foreclosure  decree;  Hizon  y.  Oneida  Co.,  82 
Wis.  541,  62  N.  W.  453,  equity  will  not  restrain  tax  proceedings 
on  ground  of  irregularity;  Stein  y.  Benedict,  83  Wis.  615,  58  N.  W. 
885,  facts  Insufflcient  to  glye  relief  on  pretermitted  defense;  John 
V.  FarweD  Oo.  y.  Hilbert  91  Wis.  442,  65  N.  W.  173,  30  L.  R.  A. 
242,  and  n.,  and  Ford  y.  Hill,  92  Wis.  196,  58  Am.  St  Rep.  904,  66 
N.  W.  116,  both  holding  judgment  on  note  not  Inequitable;  Grayer 
y.  Faurot,  64  Fed.  244,  generally. 

Distinguished  in  Dayis  y.  Dayis,  72  Fed.  84,  80  U.  8.  App.  728, 
equitable  defense  to  action  of  ejectment  not  permitted  in  Federal 
court 

Judgment— AIlegatlOB  that  judgment  Is  gross  fraud.  Is  limited 
to  particulars  specified  in  bin,  p.  156. 

Judgment—  Equity  irfll  not  interfere  with  Judgment  as  to  legal- 
ity of  bonds,  on  claim  that  allegations  were  false,  p.  166. 

County  elsrk  Is  county's  agent  for  purpose  of  receiying  sen  Ice, 
In  Missouri^  p.  156i 

Jvdgment—  Falsttj.  ef  return  ef  senrlce  on  county  derli;  Is  not 
ground  for  equltabls  vtflsC  bo  fraud  being  stown,  pu  166^ 
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ApproTed  In  Preston  t.  Klndrick,  M  Va.  784,  04  Am.  8t  lUp.  78Ql 
27  8.  B.  580,  false  return  of  officer  not  ground  for  relief  by  Injim^' 
tlon.  See  extensive  notes  In  23  Am.  St  Rep.  117,  and  64  Am.  8t 
Rep.  245. 

County  eleork's  failure  to  notify  County  Court  or  attomay  ^  Mi^ 
vice,  does  not  Invalidate  service,  p.  150. 

Approved  In  53  Am.  St  Rep.  449,  note. 

188  U.  8.  150-179,  88  L.  678,  FARHBRB,  BTPC,  TRT]8T  OO.  v. 
GAIiBSBURO. 
Kunlcipality'a  agreement  for  water  supply,  and  sale  of  mains,  to 
one  contract  conditioned  on  supply,  p.  170. 

Kunicipality's  executory  c<Hitract  as  above,  passed  no  title  to 
mains,  condition  for  supply  having  been  broken,  p.  170. 

Kunicipality  Is  not  estopped  to  refuse  water  rents,  from  whlcb 
company's  bonds  are  payable,  It  not  being  party,  p.  177. 

Municipal  acceptance  of  water  works,  embraces  cmly  construction* 
and  does  not  guarantee  sufficient  supply,  p.  177. 

Kortgvige  of  water  works,  by  one  holding  conditional  agreement 
of  sale,  passes  right  subject  thereto,  p.  178w 

KuniciiMdity  could  rescind  contract  for  sale  of  water  works,  om 
failure  of  condition  to  furnish  supply,  p.  179. 

Approved  In  Ferris  v.  Hoglan,  121  Ala.  244,  25  So.  880,  holding 
one  contracting  for  services,  entitled  to  rescission  upon  showing 
compliance  with  contract;  WInfield  v.  WInfleld  Water  Co.,  51  Knn. 
84,  32  Pac.  007.  holding  city  not  entitled  to  rescission  of  water 
contract  without  reasonable  notice  of  defects  In  supply;  Grand 
Haven  v.  Water  Works,  99  Mich.  112,  115,  57  N.  W.  1077,  1078,  and 
Light  etc..  Water  Co.  v.  Jackson,  78  Miss.  040,  19  So.  774,  both 
rescinding  contracts,  where  water  companies  gave  Inadequate 
supply;  Palestine,  etc..  Water  Co.  v.  Palestine,  91  Tex.  548,  549,  550. 
44  8.  W.  818,  819,  40  L.  R.  A.  207,  208,  revoking  franchise  granted 
to  water  company. 

Municipal  oorporationa.— Danger  of  Impure  water,  and  of  fire, 
ttom  inadequate  supply.  Is  of  municipal  cognisance,  p.  179. 

183  U.  8.  180-180,  88  L.  571.  WALLACE  v.  UNITBD  8TATB8. 

Ambassadors.—  Salary  of  minister  plenipotentiary  to  Turkey,  was 
fixed  at  $7,500,  after  amendment  of  f  1075,  R.  8.,  p.  184. 

Approved  In  Belknap  v.  United  States,  150  U.  8.  694,  87  U  llfiO, 
14  S.  Ct  186,  holding  salary  of  Indian  agent  fixed  by  amomt  of 
appropriation,  and  not  by  statute. 

133  U.  8.  186-196,  88  L.  682,  MANNING  v.  FRSNC^. 

Courts.—  Supreme  Court  cannot  rertew  State  datisioa  SMtatntng 
judgment  of  disbarment  P-  m. 
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▲rorvrtd  tai  Winona,  ete^  B.  R.  t.  PUinylew,  14S  IL  a  381,  8t 
L.  190,  12  a  Ot  087,  holdtaif  doetekNi  oC  8Ute  eovt  doeUriag 
bonds  InTaUd  not  aiipealable. 

Courts.—  State  conrt  dedalon  anstainin^  Federal  ri^t  claimed  bj 
defendant  tai  error  la  not  rerlewable,  p.  191. 

Oonrti.-^  DeclaSon  anstalntng  anthority  of  Ooort  oC  Alabama 
OlaJma  to  disbar  sustains  Federal  authority,  p.  192. 

AppeaL—  Petition  for  writ  of  error  fdrma  no  part  of  rseotd  oa 
appeal,  p.  192. 

Approved  In  Butler  t.  Oage,  188  U.  a  03,  84  L.  871,  U  a  Ot  287, 
and  Leeper  t.  Texaa,  189  U.  a  437,  80  U  227,  11  a  Ct  079. 

133  U.  a  193-197,  38  L.  301,  UNITBD  STATERS  T.  HANOOCK. 

Public  landa.—  CoDflrmation  defining  boundaries  becomes  eonclo- 
sIto  on  dismissal  of  goyemmenf  s  appeal,  p.  193. 

Approved  in  United  Land  Assn.  t.  Knigbt  85  OaL  439,  24  Pae. 
827,  holding  decree  of  confirmation  of  pueblo  lands  of  San  Francisce 
controlled  survey  and  patent  Distinguished  in  Slouz  Gity,  etc, 
R.  R.  T.  United  States,  159  U.  a  369,  40  L.  184,  13  S.  Ct  26,  holding 
latest  map  best  evidence  of  quantity  of  land  to  which  railroad 
was  entitled. 

Public  lands.—  Charge  of  fraud  against  deputy  surveyor  in  sell- 
tng  land  while  vendee's  agent  held  not  proven,  p.  193. 

Public  lands.—  Surveyor's  acceptance  of  gift  of  land  after  oflicial 
relations  dosed  does  not  prove  fraud,  p.  197. 

Public  landa.—  Clear  proof  of  fraud  to  necesaary  to  annul  patent 
p.  197. 

Approved  in  United  Statea  v.  Bell  TeL  Go.,  137  U.  a  240,  42  U 
154,  17  S.  Ct  810,  suit  to  set  aside  patent  for  invention;  United 
SUtes  V.  King,  83  Fed.  191,  48  U.  S.  App.  543,  suit  to  cancel  pat- 
ent for  mining  claim;  Board  of  Trustees  v.  Blair,  45  W.  Va.  822, 
32  a  B.  207,  evidence  of  fraud  in  sale  of  land  held  Insufllcient. 

Piiblfto  lands.— Mere  mistake  In  survey,  unquestioned  for  fifteen 
years,  will  not  be  corrected,  p.  197. 

183  U.  S.  198-208,  33  L.  304,  COMANCHE  COUNTY  v.  LB)W1& 

Counties.—  Kansas  Constitution  permitted  legislature  to  organise 
oounties  and  validate  illegal  acts,  p.  202. 

Approved  in  Harper  Co.  Commrs.  v.  Rose,  140  U.  a  75,  85  U 
343.  11  a  Ct.  712,  holding  recognized  de  facto  organisation  of 
Harper  county.  Kansas,  valid;  Coflln  v.  Board  of  Commra.,  57  Fed. 
140,  historically. 

Corporations.—  Where  legislature  can  organise  corporations.  Its 
recognition  of  de  facto  corporation  cures  organic  defects,  p.  202. 

Approved  in  Street  v.  United  States.  133  U.  S.  307,  33  L.  335.  10 
a  CL  312.   holding  proceedings  under  act  of  Congress  reducing 


188  U.  &  20a-216  Notes  on  U  &  Reports.  HIM 

the  army,  TtUdated  by  recognition  of  that  bodj;  Andes  y.  Ely,  158 
U.  8.  32S,  89  L.  10Q2,  15  S.  Ct  958,  where  two  acts  of  legislature 
recognized  corporate  existence  of  railroad;  fitate  t.  Webb,  110  Ala. 
222,  20  So.  4(^,  Irregularity  In  organization  of  manufacturing  cor- 
poration cured  by  special  act;  Merchants,  etc..  Bank  t.  McKinney, 
2  a  Dak.  117,  48  N.  W.  844,  holding  acts  of  de  facto  officers  of 
new  county  prima  fade  Talld;  Presidio  Oo.  t.  Olty  Nat  Bank,  — 
Tex.  GlT.  App.  — ,  44  8.  W.  1071,  holding  leglalatlTS  recognltton  of 
county  seat  estopped  county  from  denying  yalldlty  of  bonds. 

County  organization  Is  yalldated  by  leglslatlTS  appointment  of 
Oounty  Oourt  and  enumeratl<m  among  counties,  p.  208. 

County  haying  been  organized  for  fraudulent  bond  lasos,  lnno> 
cent  purchaser  Is  protected  by.  leglslatlye  recognition,  p.  204. 

Approved  In  Goler  y.  Dwlght  School  Twp.,  8  N.  Dak.  257.  55 
N.  W.  580,  28  L.  R.  A.  658,  holding  school  district  de  facto  cor- 
poratlcm  and  not  assailable  In  action  cm  l>onds. 

County's  temporary  abandonment  or  change  of  organization  does 
not  affect  obligation  for  debts,  p.  205. 

Xunlcipal  corporation  Is  estopped,  by  recitals  In  bonds,  from  as- 
serting Irregularity  In  Issue,  p.  206. 

Approved  In  Coler  y.  Board  of  Oo.  Oommis.,  6  N.  Mez.  ISl,  27 
Pac.  629  (see  dissenting  opinion  In  6  N.  Hex.  156,  27  Pac.  687), 
holding  Santa  Fe  county  bonds  valid;  Flagg  v.  School  Dlst.,  4  N. 
Dak.  52,  58  N.  W.  507,  25  L.  R.  A.  872,  holding  recital  as  to  OMtlfi- 
cate  of  title  by  county  derk  conduslye  against  district 

Counties.—  State  auditor's  certificate  as  to  legality  of  Issue  con- 
dudes  county  as  against  Innocent  purchasers,  p.  206L 

Approved  In  Harper  Co.  Oommrs.  v.  Rose,  140  U.  8.  76,  85  U 
847,  11  8.  Ct  712,  bonds  of  Harper  county,  Kansas,  held  valid. 

Counties.— Recitals  In  bridge  bonds  are  sufficient  althouf^  par- 
ticular bridge  not  specified,  p.  206. 

Counties.— Recitals  In  courthouse  bonds,  expressing  purpose  to 
erect  public  buildings,  are  suffident  p.  207. 

183  U.  6.  208-216,  88  L.  594,  UNITBD  8TATBS  v.  WATBR8. 

Attorney-general  cannot  fix  fee  of  spedal  counsel  under  I  824, 
R.  S.;  only  trial  court  can  do  so,  p.  211. 

Reaffirmed  In  Bird  v.  United  States,  45  Ped.  Ill,  Van  Hoorebeke 
v.  United  SUtes,  46  Ped.  457,  Weed  v.  United  SUtes,  65  Ped.  400, 
and  Weed  v.  United  States,  82  Ped.  418. 

District  attorney's  discretionary  fee,  although  contingent  on  con- 
viction. Is  Incident  of  trial,  p.  211. 

District  attorneys.— Attorney-general  cannot  review  court's  dls- 
oedonary  allowance  to  district  attorney,  p.  214. 

United  States.-  Duties  and  powers  of  auditor  and  comptroller,  re- 
spectively, sUted,  pp.  215,  216. 


183  U.  &  216-238,  88  L.  696,  COULAM  t.  VOVIA^ 

Wnu.— Bxtrinslc  eyldenc*  may  rebut  prMmiiptkfli  9i  iatamt  tD 
proTlde  for  child,  p.  230. 

Approved  in  In  re  Atwood't  Estate,  14  Utah,  9^  60  Am.  8t  B«p. 
861,  4S  Pac  1037,  bat  exdnding  teatimonj.  of  tnteraated  dfl— <■ 
en  that  point    See  50  Am.  8t  Rep.  284,  28B»  note. 

Dittlngnlahed  In  Bower  t.  Bower,  8  Waah.  227,  81  Pae.  699,  hold- 
tag  chUdxaa  mnat  be  named  onder  Waahlngton  itatnte  or  will  it 

TOld. 

Will  falling  to  proTlde  fdr  child,  latent  amblgnlty  la  created  bj 
operation  of  etatnte.  p.  281. 

Willa.-- Extrinsic  eridence  la  admissible  to  prore  Intention  ts 
omit  child,  p.  281. 

Courts.— Federal  court  need  not  follow  construction  b7  courts 
of  6tate  whose  statute  territory  has  adopted,  p.  238. 

ApproTed  in  Whitney  ▼.  Fox,  166  U.  S.  647,  41  L.  1149.  17  8.  OL 
717,  adopting  Utah  construction  of  statute  and  not  that  eC  Gall- 
fomla,  where  It  apparently  originated. 

183  U.  a  238-246,  88  L.  689,  CHRISTIAN  T.  ATLANTIC,  VTO, 
R.  R. 
8tate  la  Indispensable  party  to  equity  suit  to  subject  stock  te  tta 
possession;  hence  eodi  suit  does  not  He,  p.  241, 

Distinguished  In  Toler  t.  Bast  Tenn.,  ete..  By.,  67  Fed.  iB» 
where  State  was  not  necessary  party. 

Squity.—  An  persons  whose  Interests  are  to  be  directly  affected 
must  be  made  partlea,  p.  241. 

Fledge  requirea  dellrery  to  pledgee  and  possession  by  him;  In 
case  of  stock,  pledgee  holds  certlflcate,  p.  2^ 

Approved  in  Toler  t.  Bast  Tenn.,  etc  Ry.,  67  Fed.  178,  holding 
sharea  in  possession  of  trustee  h^d  aa  mortgage  and  not  as  pledge; 
Hook  T.  Ayers,  80  Fed.  961,  68  U.  8.  App.  208,  holding  bonds  not 
detlTered  to  trustee  and  therefore  no  pledge;  HeUbroo  t.  Guarantee, 
etc..  Trust  Co.,  18  Waah.  660,  48  Pac.  984,  no  pledge  where  creditor 
was  not  entitled  to  possession  of  polldea. 

■tateo.—  Statute  pledging  State's  aecurltles  for  State  bonda  la  not 
technical  pledge  glrlng  poseesslon,  p.  242. 

State  cannot  be  sued  on  its  parol  mortgage  glToa  to  seenie  pay- 
BMnt  of  State  bonds,  p.  248. 

Cited,  arguendo,  in  Pennaylranla  B»  On,  t.  meghsay,  ete.,  B. 
Ca„  48  Fed.  148. 

188  U.  a  246-867,  88  U  614,  OBIUNOBR  T.  PHILIPPL 

InaolTenVft  psasion  of  i>pupeity  does  not  In  Loulalaaa  rmft  ttda 
but  mere  power  eC  disposal  of  assets,  p.  254. 
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Insolvent's  cession  In  Louisiana  is  not  confined  to  property 
ipedfled,  p.  265. 

ApproTed  in  Calder  t.  Henderson,  54  Fed.  808,  2  U.  &  App.  627, 
holding  daim  against  goverament  for  bounties  passed  toy  cession 
to  syndic;  Sarrazln  t.  W.  R.  Irby,  etc.  Tobacco  Cto.,  98  Fed.  62^ 
holding  cessl<Hi  passed  trademaric. 

Insolvency.— Evidence  that  insolvent  did  not  intend  to  include 
certain  property  in  cession  la  inadmissible,  p.  258. 

Insolvency.—  Creditors'  accepting  surrender  of  property  does  not 
estop  them  from  claiming  property,  omitted,  p.  258. 

Insolvency.— Law  of  place  where  proceedings  are  talcen  fixes 
destination  of  insolvent's  property,  p.  256. 

Approved  In  Brown  v.  Smart,  146  U.  S.  467,  88  U  776,  12  8. 
Ot.  959,  holding  State  law,  declaring  void  certain  conveyances  by 
Uisolvent  of  property  within  State,  valid;  Butler  v.  Goreley,  146 
U.  S.  314,  86  L.  968,  IS  S.  Ot  88,  holding  Massachusetts  insolvency 
law  constitutlonaL 

Insolvency.—  Non-residents  cannot  share  In  distribution  unless 
they  come  in  with  domestic  creditors,  p.  257. 

Insolvency  decree  is  In  nature  of  execution,  attaching  assets, 
which  cannot  be  seized  by  other  court,  p.  267. 

Approved  In  Mllliken  v.  Barrow,  56  Fed.  148^  restraining  execu- 
tion up<m  insolvent's  property  after  acceptance  of  its  surrender 
by  court;  Lalce  Blsteneau,  etc^  Lumber  Co.  v.  Mlmms,  49  La.  Ann. 
1285,  22  So.  731,  Federal  court  could  not  stay  prior  execution  of 
State  court    See  15  Am.  St  Rep.  212,  214,  note. 

Oosts  on  recovery  by  syndic  of  property  seised  by  foreign  cred« 
iters,  should  be  borne  by  syndic,  p.  257. 

188  U.  8.  258-273,  83  L.  642,  OEOFROY  v.  BIQOA. 

CitlBens.— Children  of  ambassadors  retain  dtlsenshlp  of  father, 
p.  264. 

Aliens  have  no  inheritable  blood  at  common  law,  p.  265. 

Treaty  power  of  United  States  is  practically  unlimited,  and  em- 
braces power  to  allow  aliens  to  inherit  p.  266. 

Treaty  is  supreme  law  of  land,  controlling  State  and  common  law 
in  conflict  therewith,  p.  267. 

Approved  in  Wunderle  v.  Wunderle,  144  IlL  64,  88  N.  B.  197,  19 
L.  R.  A.  85,  holding  in  absence  of  treaty  stipulation,  subject  of 
Baden  could  not  take  by  descoit  in  Illinois;  Opel  v.  Shonp,  100 
Iowa,  424,  69  N.  W.  568,  37  Lw  B.  A.  586^  holding  treaty  with 
Bavaria  controlled  as  to  power  of  Its  subjects  to  inherit  property 
In  Iowa;  Succession  of  Rabasse,  47  La.  Ann.  1455,  48  Am.  St  Hep. 
06,  17  So.  807,  holding  treaty  gave  alleo  power  to  appoint  hl»  own 
attorney  to  represent  him. 


879  Notes  on  IT.  8.  Reports.  183  U.  Sw  273-2Sr 

"States^  til  general  jurispnidence  denote  organised  societies 
witb  established  goTemment  p.  268. 

Approved  In  Talbott  t.  Sllyer  Bow  Gc,  139  U.  8.  444,  35  U 
212.  11  8.  Ot  596.  holding  same  power  to  tax  national  iMuiks  exists 
Id  territories  that  does  In  the  States;  In  re  Ross,  140  U.  8.  475, 
86  L.  500,  11  8.  Ot  904,  holding  treaty  with  Japan  Intended  to 
indnde  all  nnder  protection  of  onr  laws  ss  well  as  cltlsens;  Opinion 
of  the  Justices,  66  K.  H.  669,  38  AU.  1092,  generally. 

Treatiea.-- Sensible  meaning  must  be  glyen  to  treaty  If  posslblsi, 
p.  270. 

Aliens.—  Substance  9t  French  treaty  of  1863,  stated,  p.  270. 

Ttsatlss  are  liberally  construed  to  carry  out  Intent,  p.  271« 

n^aty  win  ba  coBStmed  favorably  to  rights  claimed  under  tt  p. 
272. 

Aliens.—  French  treaty  of  1858  prorlded  for  reciprocity  In  respect 
to  acquisition  and  Inheritance,  p.  272. 

Aliens.—  French  allena  can  Inherit  in  District  of  Oolumbla,  p. 
272. 

118  U.  a  27S-269,  38  L.  626,  UNITED  STATES  T.  MOSBT. 

Ambassadors.-—  Oonsnl  paying  Into  treasury  fees  claimed  by  him, 
and  demanding  credit.  Is  not  estopped,  p.  279. 

Distinguished  In  United  States  t.  WUson.  168  U.  8.  275.  278.  42 
L.  465,  466.  18  S.  Ot  86.  87,  holding  consulsr  fees  Toluntarily  paid 
lata  treasury  could  not  be  recovered  back. 

Ambassadors. —  Consul  may  retain  fees  Toluntarlly  paid  for  un- 
oAclal  sarlces.  p.  281. 

Ambaaaadors. —  What  are  nnoffldal  serrlces.  for  which  consul 
BUiy  retain  fees,  enumerated,  pp.  281-288w 

Distinguished  In  United  States  t.  Eaton,  169  U.  &  340,  350,  42 
L.  774,  18  Sw  Ot  381,  382,  holding,  under  regulations  of  18Sa  se^ 
ding  of  prlTste  estate  was  consular  duty  and  offlciaL 

Ambassadors. —  Consul  Toluntarlly  placing  public  funds  at  In* 
terest  cannot  retain  Interest,  p.  266. 

ApproTed  In  SUte  t.  McFetrldge,  84  Wla  524,  54  N.  W.  18,  affirm- 
ing 8.  C,  M  Wis.  484.  54  N.  W.  17.  20  L.  B.  A.  239,  holding  SUte 
treasurer  liable  for  interest  on  public  funds  deposited.  In  l>ank. 

Distinguished  In  SUte  t.  Walsen,  17  Colo.  177,  28  Pac  1121,  15 
L.  B.  A.  458,  and  n.,  holding  SUte  treasurer  not  bound  to  account 
for  Interest  on  public  money. 

Ambaasadora. —  Certifying  coplea  of  iuTolcea  are  conaular  duties, 
and  conaul  cannot  reUln  feea,  p.  288. 

Reaffirmed  in  Phelps  t.  BlegfHed,  142  U.  8.  604,  85  U  1130.  11 
8.  Ct  891. 
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On  appeal  by  goTernment  from  Judgment  for  coneol  for  |18,000, 
latter  may  appeal  from  disallowances,  although  less  than  $8^000, 
p.  289. 

ApproTsd  In  Bllis  t.  Harrison,  IM  Mo.  280,  16  S.  W.  900^  eo» 
•Idering  merits  of  two  appeals  in  same  casa. 

138  U.  a  290-206,  88  L.  e06»  BBALS  T.  ILLINOIS,  BTO,  B.  B. 

Equity.—  Where  case  is  set  down  for  hearing  upon  bill  and  pless, 
facts  relied  npon  by  defendant  are  admitted,  p.  296. 

Equity. —  Where  case  Is  submitted  on  bill  and  pleas,  facts  rs- 
sponsive  are  conduslTely  proTed  by  sworn  answers,  p.  290w 

ApproTed  In  Monroe  Cattle  Go.  t.  Becker,  147  U.  S.  54,  87  U  76, 
18  S.  Ot  220,  charges  of  fraud  not  sustained  where  answer  d«iied 
them  and  there  was  no  eyidence;  Peeler  t.  Lathrop,  46  Fed.  788, 
dismissing  bill  alleging  fraudulent  representation  for  want  of  tea* 
timony;  Prentiss,  etc,  Tool  CJa  t.  Godchaux,  66  Fed.  288,  80  U.  8. 
App.  06,  holding  answer  alleging  good  faith  in  executing  pledge 
responslTe 

Ballroads. —  Decree  cancelling  mortgage  glyen  to  secure  other 
railroad's  bonds,  binds  bondholders,  p.  296. 

ApproTed  in  Points  t.  Farmers,  etc.  Trust  Oo.,  08  Fed.  211, 
holding  bondholder  bound  by  decree  to  which  his  trustee  was  a 
party. 

188  U.  &  296-^99,  88  L.  623,  ADAMS  T.  OBITTBNDBN. 

Courts. —  Where  State  court  forecloses  lien  on  bankruptTs  land, 
assignee's  purchaser's  only  remedy  is  appeal,  p.  296. 

ApproTed,  obiter,  in  Ludeling  t.  Chaffe,  148  U.  &  80O»  86  U  9U, 
12  S.  Ct  440. 

188  U.  &  299-807,  88  L.  681,  STRDBT  T.  UNITKD  STAOnS. 

Army. —  Under  act  of  1870,  president  could  muster  out  oOcsfi 
unfit  for  duty,  p.  806. 

Army. —  GoTemment  could  abandon  mustering  out  proceedtngs 
under  |  11,  act  of  1870,  and  proceed  under  |  12,  p.  806. 

Army^*-  Irregularity  In  mustering  out  one  day  after  time  speci- 
fied did  not  nullify  order,  p.  806. 

Time. —  Power  exercisable  to  date  may.  If  that  date  Is  Sunday, 
be  exercised  on  Monday,  p.  806. 

Cited  generally  in  Bowles  ▼.  Brauer,  89  Va.  468,  16  a  E.  867. 

Distinguished  in  Miner  t.  TiUey,  04  Mo.  App.  629,  holding,  under 
Biissourt  law,  suit  on  mechanic's  lien  could  not  be  filed  ea  day 
succeeding  last  day,  which  was  Sunday. 

Army. —  Congress  has  full  power  in  matter  eC  Increase  and  p» 
duction  ci  army,  p.  807. 


881  Notes  OD  U.  8.  BeportB.  133  U.  a  80S-4I20 

Power  to  direct  proceedings  Includes  powor  to  approTO  and  Tali- 
date  proceedings  taken,  p.  307. 

138  U.  8  806-814,  83  U  811.  OORBIN  t.  OOULB. 

Trademarks. —  Term  hi  common  use  as  descrlptlTe  of  class  of 
tMW  cannot  be  appropriated,  p.  314. 

ApproTed  in  Lawrence  Mfg.  Oo.  T.Tenn.  Mfg.  Co.,  138  U.  S.  547,  34 
L.  1008, 11  8.  Ot  400,  holding  use  of  symbol  **LL'*  not  infringement; 
Ctolnmbia  MUL  Oo.  v.  Alcorn,  150  U.  S.  463,  37  L.  U46,  14  8.  Ot 
152,  holding  no  exdnslTe  right  to  nse  of  word  **  Columbia  **  as 
brand  of  flour;  California  Fig  Syrup  Oo.  t.  Steams,  87  Fed,  1011, 
holding  words  "Syrup  of  Figs"  not  Talld  trademark;  Dadirrlan 
T.  Yacubian,  72  Fed.  1015,  "  Matzoon "  held  descrlptlTe  and  not 
subject  of  trademark;  Grand  Lodge  t.  Graham,  96  Iowa,  810,  65 
N.  W.  841,  31  L.  R.  A.  139,  holding  terms  "  Grand  Lodge,  etc,  of 
Iowa,*'  could  not  be  exclusively  appropriated;  Gessler  t.  Grieb,  80 
Wis.  27,  28.  27  Am.  St  Rep.  24,  25.  48  N.  W.  1100.  holding  ••  Head- 
ache Wafers"  could  not  be  used  as  trademark;  Proctor  ft  Oo.  t. 
Globe  Refining  Co.,  92  Fed.  361.  364,  without  applying  rule. 

Trademark  for  combination  of  figure  and  words  **The  ^coon 
Tea  "  gave  no  exclusive  right  to  '*  Tycoon,"  p.  814. 

188  V.  8.  615-320.  83  L.  635.  SMITH  t.  LYON. 

Circuit  Court  has  no  Jurisdiction  under  acts  of  1887  and  1886, 
where  one  plaintiff  and  defendant  are  non-residents,  p.  816. 

ApproTOd  in  Hooe  v.  Jamieson.  166  U.  S.  307,  41  L.  1050,  17  8. 
Ot  607,  holding  District  of  Columbia  not  a  State  within  meaning  of 
statute  conferring  jurisdiction;  Bensinger;  etc..  Register  Co.  v.  Nat, 
etc.,  R.  OOn  42  Fed.  81.  dismissing  suit  as  to  Ohio  corporation  sued  in 
Missouri;  Laskey  v.  Newton  Min.  Co..  50  Fed.  636.  averment  fail- 
bif  to  show  residence  of  either  plaintiff  or  defendant  In  district, 
held  Insufllclent;  United  States  t.  Southern  Pac.  R.  Co.,  63  Fed. 
488,  suit  by  United  <8tates  to  quiet  title  is  suit  in  rem,  and  may 
be  biooght  In  Federal  court  aiflEdnst  non-resident  defendants;  Don- 
nelly T.  United  States  Cordage  Co.,  66  Fed.  614,  New  Jersey  cor- 
poration not  suable  in  Massachusetts;  Tug  RiTer,  etc.  Salt  Co.  t. 
Brigel,  67  Fed.  628^  81  U.  8.  App.  665.  holding  proper  citizenship 
of  parties  not  distinctly  STorred;  Board  of  Trustees  t.  Blair.  70 
Fed.  417,  and  Baltimore,  etc..  Loan  Assn.  t.  Alderson.  90  Fed. 
144,  61  U.  8.  App.  641.  both  dismissing  bill  where  parties  on  both 
sides  were  fAtHzenn  of  same  State;  Consolidated  Water  Oo.  v.  Bab- 
cock,  76  Fed.  248.  dismissing  suit  where  no  diverse  dtisenship  of 
necessary  parties;  Blkhart  etc..  Bank  t.  N.  W.,  etc.  Loan  Oo.,  84 
Fed.  76.  holding  non-resident  defendant  not  compelled  to  answer; 
Lancaster  t.  Asheville.  etc.,  Ry..  90  Fed.  182i  personal  action  dls* 
missed  where  one  plaintiff  and  defendant  were  both  non-resideBts: 

Yoi^  XI -66 
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Soathem,  etc..  Telegraph  Co.  t.  Watts,  06  Fed.  404,  X^  U.  8.  A^^l 
214,  argaendo. 

Dtetlngnlshed  In  McOormlck,  etc.,  Bdach.  Oo.  t.  Walthen,  184  U. 
8.  44,  88  U  835,  10  S.  Gt  486y  entertaining  rait  by  single  plaintiff 
brought  in  his  own  district;  Greeley  ▼.  Lowe.  166  U.  B.  06^  72,  39 
L.  78,  76,  15  S.  Ct  25,  27,  entertaining  snlt  for  partition  In  district 
in  which  only  part  of  defendants  reside;  Interior  Const  Go.  t. 
GllMiey,  160  U.  S.  220,  40  L.  402,  16  S.  Ct  273,  holding  defendants 
entering  general  appearance  could  not  object  to  Jurisdiction;  Ames 
T.  Holderbaum,  42  Fed.  341,  842,  sustaining  Jurisdiction  of  suit  to 
foreclose  on  realty,  though  some  of  defendants  were  non-residents; 
Sherwood  t.  Newport  etc.,  VaL  Co.,  66  Fed.  4,  6,  holding  non>resident 
corporation  defendant  could  remoye  suit  brought  by  alien;  Single 
T.  Scott  etc.,  Mfg.  Co.,  66  Fed.  555,  granting  jurisdiction  of  suit 
to  compel  conveyance  of  real  property  in  district  citizenship  of 
parties  being  diverse;  Deck  t.  Whitman,  96  Fe<I  800,  holding  simi- 
larly in  suit  to  foreclose;  Smith  v.  Atchison,  etc.,  R.  Co.,  64  Fed.  8, 
holding  defendants  sued  in  district  of  their  residence  could  not 
object  that  other  defendants  were  not;  Hoover  v.  Columbia,  etc., 
Paper  Co.,  68  Fed.  046,  objection  to  jurisdiction  on  ground  of 
diverse  citizenship  waived  by  general  appearance;  Goddard  v.  Mail- 
ler,  80  Fed.  422,  holding,  under  f  740,  R.  S.,  defendants  residing 
In  different  districts  of  same  State  may  be  sued  In  either. 

Courts. —  General  object  of  acts  of  1887  and  186S  was  to  restrict 
not  to  enlarge,  jurisdiction,  p.  820. 

Approved  in  Flsk  v.  Henarie,  142  U.  8.  467,  86  L.  1068,  12  8.  Ct. 
210,  funding  application  for  removal  after  third  trial  too  late: 
Shaw  V.  Quincy  Min.  Co.,  145  U.  &  440,  86  U  771,  12  &  Ot  967. 
holding  dtlsen  of  one  State  could  not  sue  in  another  a  corporatimt 
created  in  a  third;  Martin  v.  Baltimore,  etc,  R.  R.,  151  U.  8.  687. 
88  Lk  616,  14  8.  Ct  588,  drying  right  of  removal  aft^  time  at 
which  party  was  required  to  plead  to  Jurisdiction;  Tennessee  v. 
Union,  etc..  Bank,  162  U.  8.  462.  38  L.  514,  14  8.  Ot  657,  denying 
Jurisdiction  where  record  suggested  no  Federal  question;  Hanrick 
T.  Hanrick,  158  U.  8.  197,  38  L.  687,  14  8.  Ct  887,  holding  one  de- 
fendant could  not  remove  cause  on  ground  of  local  prejudice  b*- 
tween  himself  and  other  defendants;  Mexican,  etc.,  R.  R.  v. 
Davidson,  157  U.  8.  206,  89  L.  675,  15  8.  Ct  565,  denying  Juris- 
diction where  assignor  of  chose  in  action  could  not  have  invoked 
It;  Missouri,  etc.,  Ry.  v.  Fitsgerald,  160  U.  &  563,  40  L.  5^  16 
8.  Ct  396,  holding  order  of  Circuit  Court  remanding  cause  not 
reviewable  on  appeal  from  Judgment  of  State  court;  Wabash,  etc.. 
Ry.  T.  Brow,  164  U.  8.  277,  41  L.  484,  17  8.  Ot  /27,  filing  of  peti- 
tion for  removal  does  not  amount  to  a  general  appearance;  Camp- 
relle  v.  Balbach,  46  Fed.  81,  determining  jurisdiction  by  stmtus  of 
parties  at  commencement  of  action;  Laskey  t.  Newton  Min.  Oo., 
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00  Fed.  685.  wliere  residence  of  plaintiff  or  defendant  In  dlatrlct 
was  not  shown;  43t  Louis  R.  Oo.  ▼.  Pacific  By.,  02  Fed.  772,  bokUng 
Illinois  corporation  coold  not  be  sued  In  California;  In  re  ClUej. 
58  Fed.  980,  boldinf  proceedlnf  to  esUbllsb  win  could  not  be 
removed;  Thnrber  ▼.  Miller,  67  Fed.  378.  82  U.  8.  App.  209,  boldinc 
resldttit  defendant  could  not  remore  separable  controTcrvy;  Wise 
y.  Nixon,  76  Fed.  2M.  boldinc  complainanrs  statement  did  not 
flemand  decision  of  Federal  question;  Farmers,  etc.,  Bank  t. 
Schuster.  88  Fed.  164,  52  U.  &  App.  619,  case  not  remoTable  after 
trial  In  State  court  and  entry  of  mistrial;  Killer  ▼.  Pennsylvania 
R.  Ck>..  81  Fed.  299,  plaintiff  bringing  suit  In  his  own  district  must 
aver  his  residence;  Hartford,  etc,  R.  Oo.  ▼.  Montague,  9i  Fed.  228. 
denying  inrtsdictloo  ef  eondemnatlon  proceedings;  State  ▼.  Port 
Royal,  etc,  By.,  458.a482,28  8.  B.871,  holding  suit  betweea 
State  and  dtisen  of  anothw  State  not  suit  between  dtlaens  of 
different  States;  Arkansas  v.  Kansas,  etc.  Coal  <3o.,  96  Fed.  8M^ 
reviewing  cases,  arguenda 

183  U.  8.  820-882,  83  U  618,  BTJFORD  v.  HOUTZ. 

Public  lands  left  uninclosed  are.  In  absence  ef  prehibltion,  ftee 
for  pasture,  p.  826. 

Approved  In  Taylor  ▼.  Buford,  8  Utah.  116,  29  Pac  881,  and 
■ccles  ▼.  Union,  etc,  Ooal  Co.,  15  Utah,  18^  48  Pac  149,  holding 
party  could  not  Inclose  public  lands  and  acquire  exclusive  use; 
Matthews  v.  Great  Northern  By..  7  N.  Dak.  87,  73  N.  W.  1087. 
allowing  owner  of  hay  oo  public  land  to  recover  for  negligent 
destruction. 

Distinguished  In  Lasarus  v.  Phelps.  152  U.  8.  85.  88  L.  864,  14  8. 
Ct  478,  holding  one  overstocking  pasturage  liable  for  rent  for 
occupying  neighbor's  land;  United  States  v.  Tygh,  etc..  Llve-Stock 
Oo.,  76  Fed.  694.  holding  no  license  to  use  resoled  lands  to  the 
Injury  ef  forests. 

AniTn^ia, —  Gommou  Uw  as  to  confinement  of  cattle  never  ap> 
piled  In  Northwest  region,  p.  828. 

Approved  in  Pace  v.  Potter,  85  Tex.  476.  22  &  W.  801,  holding 
one  not  liable  In  damages  for  pasturing  cattle  on  open  land;  St 
Louis  Oattle  Oo.  v.  Vaught,  1  Tex.  Civ.  App.  890.  20  S.  W.  8CM^ 
but  holding  that  one  could  not  fence  another's  property  for  gracing 
purposes. 

Distinguished  In  Northern,  etc.  By.  v.  Cunningham.  89  Fed.  690. 
holding.  In  Washington,  pasturing  of  sheep  on  miadosed  lands 
vilawfuL 

Publie  lands. —  Utah  law  and  custom  regarding  grasing  tm  p«^ 
lie  lands  are  subject  to  government  control,  p.  829. 

Mines. —  Detached  ore  on  public  land  becomes  property  of  mfmcr 
by  right  of  discovery,  p.  832. 
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ApproTed  in  Johnston  ▼.  Harrington,  5  '^ 
318,  one  wlio  qnarrleo  stone  upon  pnUlc  Ian< 
■tone. 

FoUio  lands.— Equity  will  not  enjoin  pac 
main  because  inrolTing  trespass  on  complair 

ApproTed,  obiter,  In  Hecht  ▼.  Harrison,  6  \ 

133  U.  fi.  333-^48,  33  L.  637,  DAVIS  T.  BBA. 
On  appeal  from  territorial  court's  order  re] 
corpus,  only  Jurisdiction  Is  questionable,  p. 

Approred  In  In  re  Walte,  81  Fed.  882,  disc: 
habeas  corpus,  6tate  court  hailnf  no  Jurisc 
Federal  officer,  etc 

Bigaxny  and  polygamy  are  crimes,  and  to 
aM  and  abet  crime,  p.  841. 

Oonstitutional  guaranty  of  religious  free* 
acts  Inimical  to  peace  and  good  morals,  p. 

Approred  In  Late  Corporation,  etc  ▼.  Unl 
60,  31  L.  493,  10  8.  Gt  806.  holding  Gongrei 
property  of  McMrmon  Church. 

Crime  is  not  less  odious  because  sanctioned 
sect,  p.  846. 

Constitutional  law.— Act  denying  suffra^ 
requiring  oath  from  roters  is  constitutiona] 

Approved  in  Sh^herd  ▼.  Grimmett,  2  Ida 
holding  «*  Test  Cath  *'  Uw  of  State  of  Idaho 

Territories. —  Acts  of  Congress  supersede 
laws  only  where  subject-matter  Is  the  sam 

Approved  In  France  v.  Connor,  161  U.  8. 
500,  holding  act  of  Congress  as  to  right  of  c 
tory  of  Utah  only;  United  States  v.  Clark, 
Feileral  criminal  statute  superseded  adopt 
Alaslia:  State  v.  Norman,  16  Utah,  466,  52  I 
opinion  in  16  Utah.  475,  52  Pac.  902).  majc 
act,  concerning  adultery,  etc..  not  In  conflict 
In  re  Murphy,  6  Wyo.  316.  40  Pac.  404.  hold 
Wyoming  punishing  bigamy  valid  and  not 

188  U.  a  84»^808,  88  U  847,  BURT  v.  BV* 
Patents. —  Mere  aggregation  of  old  part 

chanical  changes  Is  not  invention,  p.  3^ 
The  following  caMes  liold  conil»liuuions  or 

entable:    riorHheini  v.  Fdillllrrr.   l.'.T  I*.  S. 

24.  improvement  in  coi-scts:  I  ni;.  li  v.  C-w' 

607,  11  S.  Ct.  92.  iiiiprcvpnu  !jt  in    •  mc  fs  ii.i 
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Oo.  ▼.  May,  187  TT.  &  407.  84  L.  718,  11  8.  Ct  10%  mechanical  Im- 
proyement  In  prison  barriers;  BnseU  Trimmer  Go.  t.  Sterens,  137 
U.  8.  435,  34  L.  724,  11  S.  Ct  1S4,  holding  Improrement  la  entter 
In  degree  only  and  not  patentable;  Consolidated,  etc.,  Mill  Oo.  t. 
Walker,  188  U.  8.  132,  34  L.  d23,  11  8.  Ct  298,  affirming  8.  O,  48 
Fed.  678»  patent  for  roller-grinding  mill;  Lowell  Mfg.  Co.  t.  Gary, 
147  U.  B.  637,  87  L.  812,  18  8.  Ct  477,  Improvement  In  modes  of 
tempering  steel;  Rlsdon,  etc,  Works  ▼.  Medart,  158  U.  8.  82,  39 
L.  905,  15  8.  Ct.  750,  pnlley  Inyolylng  superior  workmanship  only; 
Brush  Electric  Co.  ▼.  Jnllmi  Blectric  Co.,  41  Fed.  696,  claim  for 
use  of  cast  leads  In  batteries;  Campbell  t.  Bailey,  46  Fed.  567» 
ImproTement  In  catcb-basln  cover;  Johnson  Oo.  t.  Pacific,  etc.  Mills 
Co.,  47  Fed.  691,  Improvement  in  street-car  rails;  Stauffer  ▼.  Spang- 
ler,  50  Fed.  86,  apparatus  for  salting  unbaked  bretsels;  Johnson 
Co.  T.  Tidewater  Steel  Works,  50  Fed.  94,  Improvem^it  In  rolling 
rails;  Mahon  t.  M'Gnlre  Mfg.  Co.,  61  Fed.  684,  patent  for  **  bending 
block;"  Marshall  y.  Packard,  51  Fed.  756,  improvement  in  shoes; 
Siemens  t.  Chambers,  etc.  Glass  Co.,  61  Fed.  908,  patent  for 
"  deep  tank  **  furnace  used  in  manufacture  of  glass;  Fox  t.  Perkins, 
52  Fed.  218,  6  U.  8.  App.  200,  patent  for  miter-cutting  machines; 
Williams  t.  Goodyear,  etc..  Shoe  Co.,  54  Fed.  500,  14  U.  S.  App.  55, 
affirming  S.  C,  49  Fed.  246,  249,  patent  for  improved  rubber  shoes; 
Deere  &  Co.  ▼.  J.  I.  Case  Plow  Works,  56  Fed.  844,  9  U.  8.  App. 
567,  letters-patent  fbr  corn-cultivator;  Bonnell  v.  StoU,  61  Fed.  768, 
17  U.  8.  App.  648»  affirming  S.  C,  57  Fed.  397,  Improvement  in 
bed-bottoms;  Electric  By.  v.  Jamaica,  etc.,  B.  Co.,  61  Fed.  673,  im- 
provement in  electric  railway;  Vulcan  Iron  Works  v.  Smith,  62 
Fed.  448,  15  U.  49w  App.  577,  Improvement  In  band-saw  mills;  Front 
etc.  Furnace  Co.  v.  Wrought  Iron,  etc.,  Co.,  63  Fed.  907,  improve- 
ment In  hot-air  furnace;  Dalby  v.  Lynes,  64  Fed.  380,  improvement 
In  under-shirts;  Moore  v.  Clark,  66  Fed.  526,  patent  for  water-closet 
bowl;  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior,  etc.,  Roof  Co.,  70  Fed. 
496,  Improvement  in  car-roofs;  J.  G.  Brill  ▼.  Wilson,  75  Fed.  1004, 
improvement  in  summer  cars;  Baldwin  ▼.  Kresl,  76  Fed.  826,  46 
U.  S.  App.  511,  improvement  in  cigar-m<^ds;  William  Schwarz- 
wselder  Co.  v.  Detroit  77  Fed.  892,  Improvement  in  folding-chair; 
Interior  Lumber  Co.  v.  Perkins,  80  Fed.  531,  53  U.  S.  App.  95,  im- 
provement in  shingle-machines;  J.  J.  Warren  Co.  v.  Rosenblatt  80 
Fed.  542»  53  U.  &  App.  240,  luggage-carrier  for  cycles;  Bynear  Co. 
V.  Evans,  83  Fed.  700,  artificial  metal  tooth-crown  cap;  Kelly  v. 
Clow,  89  Fed.  303,  60  U.  S.  Xpp.  864,  Improvement  in  water-closets; 
Corser  v.  Brattieboro  Overall  Co.,  98  Fed.  810,  Improvement  in 
coats  and  method  of  making  them.  Cated  In  Frank  v.  Wm.  P. 
Mockridge  Mfg.  Co.,  66  Fed.  522,  arguendo. 

183  U.  S.  360-369,  38  L.  663,  PH(ENIX  CASTER  CO.  v.  SPIEGEL. 
Patent  for  combination  is  not  Infringed  by  device  lacking  aome 
elements,  p.  367. 


1S8IX&8T(M74  Notes  on  U.  &  B>eportB.  886 

PAtenteo  compelled  to  modify  claim  is  limited  to  combliiatlon 
dahnad,  Id  suit  for  infringement,  p.  368w 

ApvroTod  In  OonsoUdated,  etc^  Mill  Ga  ▼.  Walker,  1S8  U.  8. 
I8S,ML.928,U&Ct296^  affirming  S.  O,  48  Fed.  519,  Umltlng 
daim  for  roUer-miU  to  organization  described;  Boyer  t.  Coupe,  146 
U.  8.  532,  86  L.  10T7,  18  S.  Ot  169,  construing  claim,  not  to  include 
prepared  rawhide  am  new  article  of  commerce;  fitrobrldge  Y.  Lw  ▲• 
Smith,  etc^  Ware  Oo^  46  Fed.  924,  restricting  patent  for  oolTee-mill 
to  specific  form  of  device;  Johnson  Go.  t.  Tidewater  Steel  Works, 

60  Fed.  96,  holding  rolls  used  by  defendant  subatantiaUy  diirerent 
ftom  those  described  In  patent;  Coll  t.  Seneca,  56  Fed.  156^  strictly 
confining  patent  to  sheet-metal  cans  described;  Lamson,  etc.,  Ry.  t. 
Godehard,  58  Fed.  780,  19  U.  S.  App.  860,  limitation  in  patent  for 
store-serrice  apparatus,  specifying  use  of  **two  or  more  wires;** 
Glnna  t.  Mersereau  Mfg.  Co.,  69  Fed.  346,  improyement  in  macliine 
for  manufacturing  tin  cans  not  infringed;  M'Bride  t.  Kingman, 
72  Fed.  912,  limited  construction  given  to  patent  for  riding  attach- 
ment to  plow;  Olmsted  v.  A.  H.  Andrews  &  Oo.,  77  Fed.  839,  46 
U.  S.  App.  608,  pat^it  for  map-case  narrowly  construed;  St.  Louis, 
etc.  Coupler  Co.  v.  National,  etc..  Castings  Co.,  81  Fed.  724,  car- 
coupling  device  limited  to  exact  form  described;  United  States  Qlaas 
Co.  V.  Atlas  Glass  Co.,  88  Fed.  500,  holding  improvement  in  manu- 
facture of  glassware  not  infringed;  Fox  v.  Perkins,  62  Fed.  214, 
6  U.  S.  App.  200,  obiter;  Wells  v.  Curtis,  66  Fed.  326»  81  U.  S.  Appi 
123,  arguendo. 

Distinguished  in  Reece,  etc.,  Macli.  Co.  v.  Globe,  etc,  BCach.  Co.. 

61  Fed.  969,  21  U.  S.  App.  244,  reviewing  authorities  and  holding 
patent  for  bntton-hole  machine  valid  and  infringed. 

183  U.  S.  370-874,  83  L.  661,  COYNE  ▼.  UNION  PAO.  RY. 

Kaster  and  serraat.—  Verdict  is  properly  directed  for  defendant 
where  evidence  shows  Injury  due  to  fellow  servantfs  ne^igence, 
p.  878. 

Approved  in  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  66  Fed. 
776,  25  U.  S.  App.  119,  holding  verdict  properly  dhnected  for  de- 
fendant in  suit  on  insurance  policy.;  Southern  Pac.  Co.  v.  Johnson, 
69  Fed.  566,  44  U.  S.  App.  1,  holding  evidence  failed  to  show  rail- 
road*s  negligence  where  engineer  was  thrown  from  engine;  Carolan 
V.  Southern  Pac  Co.,  84  Fed.  87,  holding  railroad  not  liable  for 
Injury  to  employee  caused  by  freight  carelessly  piled  on  wharf; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  28  U.  S.  App.  1,  generally. 

Distinguished  in  Northern  Pac.  R.  Co.  v.  Behllng.  57  Fed.  1038. 
12  U.  8.  App.  662.  susUlning  verdict  of  jury  that  plaintiff  was  In- 
jured through  negligence  of  foreman  in  delaying  order  for  re> 
moval  of  band-car. 

Vaster  and  servant.— Bmployee  on  construction  train  assumes 
risk  of  working  when  necessity  requires,  p.  878. 


BK  NotM  oo  U.  8.  Reports.  188  U.  &  875"879 

Apprvred  In  Sootheni  Kansas  Bj.  t.  Moore»  4B  Kan.  627,  tl  Pae. 
140,  boldinf  employee  assumed  liak  of  uiloadlnf  on  canri^ 

Xaster  and  awi  ant— Injury  reanlttng  from  dropping  rafl  being 
haatllj  moTod,  held  not  fault  of  foreman,  p.  814. 

DIatlngniahed  In  The  Frank  ft  WilUe,  46  Fed.  495,  holding  owner 
•f  ressel  liable  for  Injury  to  seaman  caused  by.  negligence  of  mate. 

188  U.  8.  875-879,  88  L.  658,  QUBBEO  S.  &  00.  T.  BiERCHAMT. 

Xaater  and  ssrrant.— Employer  Is  not  liable  for  accident  to 
■tewardeaa  tturoogh  deck-band's  neglect,  p.  878. 

ApproTed  in  Texas,  etc,  Ry.  t.  Fatten,  61  Fed.  268,  23  U.  8.  App. 
819,  where  no  erldence  of  defendant's  negligence,  rerdlct  should 
baire  been  directed;  Tteas,  etc,  Ry.  t.  Bason,  92  Fed.  568,  holding 
rerdlct  for  defendant  should  have  been  directed. 

Distinguished  in  Southern  Pac  Go.  t.  Burke,  60  Fed.  714,  28  U.  8. 
App.  1,  holding  question  of  negligence  properly  left  to  Jury. 

Xaater  and  servant.— Relation  of  steamship  employees  as  f^ow 
serrants  is  unaffected  by  dlTlsion  into  departments,  p.  378. 

Following  cases  held  employees  fellow  servants:  Baltimore,  etc, 
R.  R.  T.  Baugh,  149  U.  8.  389,  87  L.  781,  IS  8.  Ct  922,  locomotlTe 
engineer  and  his  fireman;  Northern,  etc,  R.  R.  t.  Hambly,  154 
v.  8.  868,  88  L.  1018,  14  8.  Ot  985,  reviewing  authoritiea,  aection- 
hand  and  conductor  and  engineer;  New  England  R.  R.  ▼.  Conroy, 
175  U.  8.  885,  20  8.  Ot  89,  rerlewlng  authoritiea,  freight  conductor 
and  brakeman;  Grumsley  t.  Hawkins,  46  Fed.  402,  engineer  and 
cook  on  river  steamer;  Baltimore,  etc.  R.  Oo.  v.  Andrewa,  60  Fed. 
732.  8  U.  8.  App.  75,  17  L.  R.  A.  102,  brakeman  on  one,  and  engi- 
neer and  conductor  on  another  train;  The  Olty  of  Norwalk,  55  Fed. 
102,  fireman  and  others  of  shlp^s  company;  New  York,  etc,  R.  Oo. 
▼.  Hyyle,  56  Fed.  194,  5  U.  8.  App.  448,  yard  derk  and  train  crew; 
The  Bolivia,  69  Fed.  828,  wincbman  and  band  storing  cargo  In  the 
hold;  St.  Louia,  etc,  Ry.  v.  Needbam,  63  Fed.  118,  27  U.  8.  App. 
227,  26  L.  R.  A.  887,  reviewing  authorities,  fireman  on  one  and 
eondoeCor  oo  another  train;  Baltimore,  etc,  R.  Oo.  v.  Oamp,  65  Fed. 
065,  telegraph  operator  and  locomotive  engineer;  Hermann  v.  Port, 
etc,  Min  Oo.«  71  Fed.  856^  868,  mate  working  with  gang  in  hold 
and  man  under  foreman  loading  from  shore;  The  Anaces,  87  Fed. 
569,  wincbman  and  stevedore  In  hold;  Orady  v.  Southern  Ry^  98 
Fed.  498,  foreman  of  car-repair  ahop  and  other  workmen  in  shop; 
Oarlson  v.  United,  etc.  Pilots'  Assn..  98  Fed.  471,  mate  of  pilot 
beat  and  seamen  who  with  him  were  lowering  small  l>oat;  Parker 
V.  Hannibal  etc,  Ry.,  109  Mo.  885,  887,  19  &  W.  1125,  1126,  18 
L.  R.  A.  809  (and  see  dissenting  opinion  In  109  Mo.  403,  19  8.  W. 
1132,  18  L.  R.  A.  816),  train  crew  and  section-hands  •mloading  car: 
Bll  V.  Northern,  etc,  R.  R.,  1  N.  Dak.  849,  26  Am.  fit  Rep.  629.  48 
N.  W.  226,  13  L.  R.  A.  101,  and  n.,  reviewing  nnmenms  authorities 
foreman  and  member  of  gang  handling  piles;  Richmond  liocomotive 
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fiU  97  Fac  449,  dtlnf  cases,  recovery  on  Indemnity  tfrsMnent  of 
one  engaged  In  performance  of  illegal  contract;  Patty,  etc^  Oo.  t. 
City  Bank,  15  Tex.  OIt.  App.  486,  41  S.  W.  177,  collecting  andiorltiea, 
thoogh  partnership  illegal,  property  acquired  belonged  to  flrm. 

Distinguished  In  McMuIlen  t.  Hoffman,  174  U.  S.  666,  006,  19 
S.  Ct  845,  849,  affirming  S.  0.,  83  Fed.  881,  382,  48  U.  S.  App.  612, 
613,  614,  46  L.  R.  A.  417,  refusing  to  admit  illegal  contract,  though 
part  declared  upon  legal;  Hyer  ▼.  Richmond  Traction  Oo.,  80  Fed. 
844,  42  U.  8.  App.  522,  refusing  to  enforce  fraudulent  comblnatioa 
to  procure  fran<^ise;  Mexican  Banking  Oo.  t.  Lichtenstein,  10  Utah, 
:M3,  37  Pac.  575,  lottery  c<Hnpany  could  not  recoTer  money  recefred 
by  agent  in  sale  of  tickets. 

Oontract  made  in  Illinois  and  performabl*  In  Ohio  Is  gOTemsd 
by  Ohio  law,  p.  469. 

Interest.— Oreditor  is  entitled  to  interest  on  diyldend  wrong- 
fully withheld  by  receiver,  p.  470. 

Approved  in  Chemical,  etc..  Bank  y.  Armstrong,  69  Fed.  384,  866, 
16  U.  8.  App.  465,  28  L.  R.  A.  230,  reaffirming  rule  as  to  similar 
claim;  Nashua,  etc.,  R.  Corp.  t.  Boston,  etc.,  R.  Corp.,  61  Fed.  219, 
21  U.  8.  App.  60,  allowing  interest  from  date  of  filing  bill  for 
accounting;  Merrill  t.  First  Nat  Bank,  76  Fed.  162,  41  U.  8.  Appi 
529,  generally. 

138  U.  &  471-478,  88  L.  726,  OAGB  t.  KAUFMAN. 

Quieting  title. —  Plaintiff's  allegation  that  he  Is  seJied  m  fe^ 
simple  is  sufficient,  p.  472. 

Approved  in  Simmons,  etc..  Coal  Co.  t.  Doran,  142  U.  A.  449,  88 
L.  1076,  12  a.  Ot  250,  holding  such  allegation  sufficient;  Sayers  ▼. 
Burkhardt,  86  Fed.  217,  42  U.  S.  App.  742,  such  allegation  snffl* 
dent,  reaffirming  rule;  Grace  ▼.  Ballon,  4  8.  Dak.  336,  66  N.  W. 
1076,  allegation  that  premises  are  **  property  of  party,**  sufficient 
allegation  at  ownership. 

Limited  in  Northern  Pac  R.  Co.  t.  Cannon,  46  Fed.  232,  sustain- 
ing demurrer,  when  no  allegation  of  possession;  Davidson  ▼. 
OaUdns,  02  Fed.  237,  refusing  to  quiet  title  when  defendant  la 
possession. 

Quieting  title. —  Plaintiff  need  not  allege  want  of  adequate  legal 
remedy,  p.  472. 

Quieting  title. —  Plaintiff  need  not  repay  taxes  paid  by  defend- 
ant on  condition  precedent  to  relief,  p.  472. 

Tax  deed  is  prima  fade  regular  la  Ullnots,  but  presamptton  Is 
rebutUble,  p.  472. 

Quieting  title. —  Bill  in  equity  Is  appropriate  to  remove  dead 
caused  by  tax  deed,  p.  478. 
Approved  in  Bradley  ▼.  Fallbrook  Irr.  Co.,  68  F^  960.  enter 
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ApproTcd  In  Johnson  t.  Risk,  137IT.  8.  S06^ML.688.U8.Ct 
114,  where  R.  Assumed  an  firm  liabilities  and  agreed  to  stTe  J. 
harmless,  R.  became  prlndpsl  debtor. 

Distinguished  in  Central  Trust  Co.  ▼.  Louisiana  Trust  06.,  87 
Fed.  27,  entertaining  bill  to  enforce  contract  of  indemnity  for  costs, 
counsel  fees,  etc.,  between  bondholders  and  trustee. 

188  U.  8.  488-470,  88  L.  747,  AR1C8TRONO  T.  AMBBICAN,  VIC, 
BANK. 
Bills  sad  notes.— Draft  drawn  in  Ohio  on  New  Yotk  bank  Is 
foreign  bin,  p.  468. 

Bills  and  notes.—  Remitter  or  purchaser  presenting  bin  to  drawer 
acts  for  himself  and  as  drawer's  agent  p.  468. 

Bank  reoeiring  draft,  payable  to  its  order,  becomes  owner  oa 
giTing  credit  thereon,  p.  468. 

Bank,  representing  one  as  bona  flde  holder  of  its  paper.  Is  es- 
topped if  other  bank  giTOs  credit,  p.  469. 

Banks.— Where  bank  is  estopped  from  showing  holder  of  paper 
Is  not  bona  fide,  receiyer  is  also^  p.  469. 

Banks.—  Letter  of  adrlce  that  one  had  deposited  certain  sum  for 
use  is  certificate  of  deposit  p.  400. 

Bank  receiTlng  such  certificate  and  paying  checks  tm  crsdtt 
thereof  Is  bona  fide  purchaser,  p.  460. 

Bank.— No  question  of  negotiability  can  arlss  ta  suit  by  payer 
of  certificate,  p.  460. 

Bank  issuing  certificate  cannot  assert  falsity  sf  redtnl  of  de- 
posit p.  461. 

Bank  must  bear  results  of  offlcsf^s  fraod  In  Issuing  paper  rscelTsd 
by  another  bank,  p.  463. 

Bank  cannot  refuse  to  honor  diecks  on  ground  that  deposit  was 
part  of  gambling  transaction,  p.  466. 

Qamlnir.—  One  loaning  money  to  loser  to  pay  loss  in  Illegal  trans- 
action may  recoTer  loan,  p.  467. 

ApproTed  in  Sampson  t.  Camperdown  Cotton  MiUa,  82  Fed.  838, 
mortgage  to  secure  such  loan  held  Talld. 

Qaming«— Contract  indirectly  connected  with  illegal  transaction 
Is  enforceable  If  consideration  independent  p.  469. 

ApproTcd  in  Tale,  etc  Store  Co.  t.  Wilcox,  64  Conn.  128,  42  Am. 
fit  Rep.  178,  29  AtL  811.  26  L.  R.  A.  106,  and  n.,  allowing  company 
to  rscoTer  secret  profits  of  promoter,  arising  from  illegal  trans' 
sctioa;  Illinois,  etc  Bank  t.  Pacific  Ry.,  117  Oat  848,  49  Pac  SOt 
bonds  Talld,  though  mortgage  glTen  to  secure  them  was  ultra  Tires; 
McDearmott  ▼.  Sedgwick,  140  Mo.  188,  89  S.  W.  779,  whether  un- 
lawful means  used  in  performance  of  agreement  prima  facie  legal 
were  part  of  agreement  for  Juxy;  Gallagher  t.  Cornelius,  28  Mont. 
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State  role,  glTtnf  special  appearance  effect  of  f eneralt  not  binding 
on  Federal  courts. 

Asstgnments.--  Contract  to  pay  Is  assignable  by  payee  unless 
personal  confidence  InTolved,  wben  consent  Is  necessary,  p.  486. 

Approved  In  Bnrck  t.  Taylor,  152  U.  S.  651,  88  L.  685,  14  &  Ot 
702,  assignmeiit  of  Interest  In  contract  to  build  capitol  without 
State's  consent  Invalid;  Bdmunds  v.  Illinois,  etc.,  R.  Oo.,  80  Fed. 
61,  sustaining  assignment  of  claim  for  overcharge  under  Interstate 
commerce  act;  Horst  v.  Roehm,  84  Fed.  509,  assignment  by  one  to 
another  partner  of  his  Interest  In  firm  contract;  Fortunato  v.  Pat- 
ten, 147  N.  Y.  282,  41  N.  B.  573,  sustaining  assignment  of  moneys 
due  under  non-assignable  contract;  Menger  ▼.  Ward,  87  Tex.  627. 
80  S.  W.  865,  citing  cases,  mortgage  given  by  lessee  with  privilege 
of  purchase  did  not  cover  that  privilege. 

Distinguished  in  dissenting  opinion  In  Rorck  v.  Taylor,  152  U. 
a  670,  88  L.  601,  14  8.  Ot  710,  majority  holding  assignmoit  of 
Interest  In  contract  to  build  capitol  invalid. 

Coonty  commissioners'  acceptance  of  work  was  not  recognition 
of  liability  to  assignee,  p.  493. 

Coonty  Is  not  rendered  liable  to  assignee  by  mere  notice  of 
assignment  and  acceptance  of  work,  p.  494. 

Approved  In  Sprankle  v.  Trulove,  22  Ind.  App.  602,  54  N.  ■.  467, 
conditional  contract  for  sale  of  machinery,  with  warranty,  etc.,  not 
assignable;  Zetteriund  v.  Texas,  etc  Cattle  COi^  65  Neb.  859,  75 
N.  W.  862,  contract  to  sell  land,  with  stipulation  against  transfer, 
not  assignable. 

Miscellaneous.— Cleveland  v.  Cleveland,  etc.  By.,  06  Fed.  129. 
as  to  admissions  In  pleadings. 

188  U.  6.  48&-514,  88  L.  687,  WISCONSIN,  BTC,  R.  R.  v.  PRICE 
COUNTY. 
Taxation. —  State  cannot  tax  United  States  property,  p.  604. 

Approved  In  Howard  Sav.  Inst  v.  Mayor,  etc.,  68  N.  J.  L.  549.  44 
Atl.  665,  holding  United  States  notes  not  taxable,  notwithstanding 
Federal  permission*  until  State  law  directed  it;  dissenting  opinion. 
Pollock  V.  Farmers,  etc..  Trust  Co.,  168  U.  S.  698,  89  L.  1146.  16  S. 
Ct  942,  majority  heading  income  tax  of  1894  invalid.  See  83  Am. 
St  Rep.  401,  note. 

United  States. —  Constitutional  grant  of  power  to  Congress  over 
Federal  property  excludes  all  other,  p.  604. 

Taxation. —  Purchaser  from  government  entitled  to  patent  is 
beneficial  owner,  and  land  is  taxable,  p.  605. 

Approved  in  Hagan  v.  Bills,  80  Fla.  476,  68  Am.  St  Rep.  173, 
22  So.  780,  wben  holder  of  certificate  of  purchase  sold  same,  he 
could  not  set  up  patent  subsequently  issued  to  him;  Oulf,  etc.  Ry 
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T.  Otetk,  —  lad.  Ttr.  — ^  61  &  W.  968,  trespaat  malntalnad  by 

hommtmOitr  who  bad  taken  receipt    See  02  Am.  Bt  Rep.  252,  note. 

Cenrte. —  Dlctiun  not  essential  to  dedalon  la  not  binding,  p.  009. 

FnhMo  land  granta  to  laUroada  paaa  preaent  title,  conditioned  en 
conatroctlon,  p.  007. 

AppiOTed  in  Deaeret  Bait  Oo.  t.  Tarpey.  142  U.  &  248,  88  U  1002, 
12  &  Ot  let  bokUnf  18  Stat  808,  waa  grant  In  prseentl,  paadng 
legal  title  to  Ocntral  Padic;  Northern,  etc.,  E.  Go.  t.  Amacker, 
03  Fed.  S3,  Oi,  pre  wnptlonera  not  haTlng  exercised  their  prirl- 
l^e  befovi,  coBdoded  by  locatloa  of  road;  Northern  Pac  R. 
Go.  T.  Wrli^t  04  Fed.  89^  7  U.  8.  App.  002,  lands  granted 
b7  13  ttat  880,  became  taxable  as  fast  an  identified  by  loca- 
tion of  road;  dissenting  opinion  in  Harden  t.  Northern,  etc  IBL 
R.,  104  U.  B.  888»  88  L.  1000,  14  B.  Ot  1042,  majority  holding  aU 
mineral  landa  reaerred  under  grant  to  Northern  Padflc,  13  Stat 
860;  Northern,  etc,  R.  Oo.  ▼.  Harden,  46  Fed.  818,  malority  holding 
exception  in  grant  18  Stat  860,  applied  only  to  known  mineral 
lands. 

Distingmshed  in  Garter  t.  Rnddy,  166  U.  B.  406,  41  L.  1001,  17 
B.  Ot  611,  holder  of  Bionx  half-breed  acrip  coold  not  maintain 
ejectment  under  it 

Poblio  landa. —  Gommlasioners  should  supply  deficiencies  In  rail- 
road granta  from  indemnity  lands,  p.  009. 

PnbUe  lands.^  RaibtMid  grant  la  a  fioat  until  location;  but  loca- 
tion refera  title  back  to  grant  p.  009. 

Approved  In  Northern,  etc.,  R.  Go.  ▼.  Gannon,  46  Fed.  286,  and 
Northern,  etc.,  R.  Ga  t.  Wright  01  Fed.  70,  lands  granted  under 
act  of  1804,  held  taxable  as  soon  as  road  located;  Northern,  etc 
R.  Go.  T.  Amacker,  08  Fed.  02,  04,  pre-emptioners  not  haying  exer- 
cised their  priTUege  before,  concluded  by  location  of  road;  North- 
em,  etc  R.  Ga  y.  Wright  M  Fed.  70,  7  U.  B.  App.  002,  Northern 
Pacific  lands  granted  by  18  Stat  860,  taxable  aa  aoon  as  identified 
by  location  of  road;  Myers  t.  Northern,  etc^  Ry.,  83  Fed.  361,  362, 
48  U.  8.  App.  627,  628»  after  definite  location,  railroad  lands  tax- 
able, pending  determination  aa  to  whether  mineral;  Northern,  etc., 
R.  R.  V.  McQinnis.  4  N.  Dak.  002,  61  N.  W.  1034,  Unda  in  place  llmlU 
held  taxable,  though  question  whetha"  non-mineral  pending;  Mua- 
ser  T.  M'Rea.  44  Minn.  846.  46  N.  W.  674,  patent  to  indemnity  landa 
OTldence  that  conditions  had  been  complied  with;  Paige  t.  Kol- 
man,  96  Wia.  487,  67  N.  W.  701,  patent  to  third  party  from  United 
Statea,  subsequent  to  location  of  road,  conyeyed  no  title;  dieaent- 
Ing  opinion  in  Northern,  etc  R<  Go.  t.  Harden,  46  Fed.  620,  major- 
ity holding  exception  in  grant  18  Stat  860,  applicable  only  to 
known  mineral  landa. 

Limited  in  United  Btatea  t.  Winona,  etc  R.  Gc  67  Fed.  967.  82 
U.  8.  App.  272,  In  ease  ef  Indemnity  landa,  homeatead  entries  can- 
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celled  ilnce  date  of  grmnt  may  be  selected;  Jackson  t.  Jm  Hoori 
Oo^  1  N.  Dak.  242,  46  N.  W.  460,  citing  cases,  nnai^roTed  In- 
demnity 8electi(ms  not  sobjeet  to  State  taxation. 

Pablie  lands. —  Patent  adds  nothing  te  railroad's  title  after  loca- 
tion,  p.  510i 

ApproTed  in  Deseret  Salt  Go.  ▼.  Tarpey,  142  U.  8.  261,  89  U 
ICX^  12  8.  Gt  1G2,  sales  and  mortgages  of  identified  sections  of 
grant  held  ralid,  though  patents  not  yet  issued;  Northern,  etc*  ik 
Go.  T.  Gannon,  46  Fed.  228,  roTlewing  authoritiea,  holding  Northen 
Pacific  took  legal  title  nnder  grant  of  18M,  before  patent  iesned; 
Myers  t.  Northern,  etc..  By.,  8S  Fed.  864,  48  XT.  &  App.  631,  railroad 
lands,  in  place  limits,  taxable,  pending  determination  as  to  whether 
mineral;  dissenting  opinion  In  Northern  Pac.  R.  Go.  t.  Harden,  46 
Fed.  619,  majority  holding  exception  in  grant  to  Nortiiem  Padflc, 
jal  buit.  3(i6,  of  known  mineral  lands  only. 

Limited  in  Sioux  Gity,  etc.,  B.  R.  v.  United  States,  168  U.  S.  864, 
40  L.  182,  16  8.  Gt  23,  where  patent  was  to  State  for  ben^t  of 
railroad.  State  became  trustee. 

Taxation. —  Lands  granted  to  railroad  are  taxable  by  State  after 
location,  p.  611. 

Approved  in  Northern,  etc,  R.  Go.  t.  Oanders,  46  Fed.  248,  holding 
lands  not  withdrawn  until  line  of  road  definitely  fixed;  Northern 
Pac.  R.  R.  Y.  Patterson,  154  U.  S.  132,  88  U  835,  14  &  Gt  9T7, 
obiter. 

Publio  lands. —  Secretary's  approral  of  indemnity  land  selec- 
tions is  necessary  to  title,  p.  511. 

Taxation. —  Until  secretary's  approTal  of  sdections  of  indemnity 
lands.  State  could  not  tax,  p.  611. 

Approved  in  United  States  t.  Missouri,  etc,  Ry.,  141  U.  8.  875, 
86  L.  771,  12  8.  Gt  19,  reyiewing  authorities,  homestead  and  pre- 
emption rights  acquired  before  such  selection  paramount;  Wis- 
consin, etc.,  R.  R.  V.  Forsythe.  159  U.  6.  66,  40  L.  74,  15  S.  Gt  1023. 
reroving  8.  C,  48  Fed.  888,  holding  disposal  of  indemnity  lands 
within  power  of  Gongress,  until  selection  made;  Shiver  v.  United 
States,  109  U.  S.  499,  40  L.  233.  16  8.  Gt  67,  cutting  ef  timber  on 
liomestead  claim  subject  to  control  of  Congress  for  five  yean  after 
entry;  Davis  v.  Gapitol  Phosphate  Go.,  57  Fed.  120,  IS  U.  8.  App. 
468,  State  acquired  no  title  to  railroad  indemnity  lands  before 
secretary's  approval;  United  States  v.  Winona,  etc,  R.  Co.,  67  Fed. 
868,  82  U.  8.  App.  272,  reviewing  authorities,  homestead  entries, 
canceUed  after  date  of  grant  may  be  selected  as  indemnity  lands; 
Cakes  ▼.  Myers,  68  Fed.  809,  611,  railroad  lands,  pending  deter- 
minatiOD  as  to  whether  they  were  mineral  and  except*3d,  not  tax- 
able; Northern,  etc,  R.  Ga  ▼.  Musser,  etc.  Mfg.  Oo^  68  Fed.  906. 
84  U.  8.  App.  60^  reservation  before  location  of  road,  withdrew 
lands  from  operation  ef  grant;  St  Paul,  ete^  Ry.  v.  Bage.  71  Fed. 
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4l^UV.fL  Ap^  UO,  met  of  Mardi  8.  1365^  did  not  withdraw  In- 
denmltj  lands  from  markot;  Holmco  ▼.  BUto.  100  Ala.  2M,  14  8oi 
62,  aelectlon,  with  approral,  of  school  lloo  lands  passed  title  to 
State;  Boberta  t.  Oebhart,  104  OaL  m  87  Pae.  784,  8Uto  took  no 
title  to  school  lien  land  where  secretazT's  approral  not  glTsn; 
Southern,  etc^  R.  R.  ▼.  Wood.  124  OaL  484.  487,  57  Pac  861,  892, 
holding  pre-mnption  claims  to  indemnity  lands  good  against  rail- 
load;  MoBser  t.  M'Bea,  44  Minn.  845,  46  N.  W.  674.  patent  to  In* 
demnity  lands  related  back  to  time  of  selection  1^  railroad;  Stats 
▼•  Sage,  76  Hinn.  454,  78  N.  W.  16,  to  same  effect  as  role;  Oraff  t. 
Ackerman,  88  Neb.  728,  57  N.  W.  518,  part  of  reserration  sold  to 
settlers,  patent  to  be  issued  en  completion  of  payments,  not  tax- 
able before  pajments  made;  Jackson  t.  La  Honre  Oo^  1  N.  Dak. 
289,  240.  46  N.  W.  440,  460,  ooUecting  authorities,  grantee  of  on- 
approved  indemnity  selecticms  could  not  enjoin  Imwj  of  illegal  tax; 
Grandin  ▼.  La  Bar,  8  N.  Dak.  458.  57  N.  W.  248,  refusing  to  pass 
on  parties'  rights  to  nnapproTed  IndemnAty  selections;  Wells  Oo. 
▼.  McHenry,  7  N.  Dak.  250.  74  N.  W.  212.  titie  to  approved  in- 
demnity selections  Tested  from  time  of  selection;  Wells  t.  Pen- 
nington Oo..  2  S.  Dak.  10.  89  Am.  St  Rep.  761.  48  N.  W.  807, 
settlers  on  public  land  subject  to  resenratlons  for  highways,  before 
entry;  Almey  t.  State,  »  T4x.  Oir.  App.  — ,  47  8.  W.  1045.  nn- 
approred  sdection,  under  Confederate  land  certificates,  not  tax- 
able; State  T.  Harshaw,  76  Wis.  239,  45  N.  W.  311.  arguendo;  con- 
curring opinion  in  State  t.  Central,  etc,  B.  IL,  21  Not.  104,  25 
Pac  445,  possessory  daim  to  unsunreyed  lands  held  not  taxable. 

Limited  in  Myers  t.  Northern,  etc.  By.,  88  Fed.  860,  48  U.  8. 
App.  626.  lands  in  place  limited  held  taxable,  pending  determina- 
tion as  to  whether  they  are  mineral;  Northern,  etc.,  R.  R  t.  Barnes, 
2  N.  Dak.  865.  61  N.  W.  406.  rerlewlng  authorities,  entertaining 
hm  hj  railroad  to  enjoin  enforcement  of  illegal  tax  on  nnapproTed 
indemnity  selection. 

Miscellaneous.—  Grandin  ▼.  La  Bar.  8  N.  Dak.  464.  57  N.  W.  217. 
as  to  state  of  company's  title  when  principal  case  was  tried. 

188  U.  a  914-^523.  88  Lu  768.  BUBTHB  ▼.  DBNIfi. 

Courts. —  Decision  against  daim  to  money  under  treaty  is  r^ 
Tlewable  in  Supreme  Court  p.  520. 

Treaties.— French  treaty  of  1880  gsTo  coramlsskMi  jnrisdictlen 
sQly  orer  Prencb  dtisens'  claims,  p.  52L 

Judgment.—  Extrinsic  oTldenco  is  admissible  to  explain  Judgment 
only  when  ambiguous,  p.  528. 

AppeaL— It  was  harmless  error  to  adintt  gfldsMss  wkMi  esnii 
not  affect  treaty  rights,  p.  628. 

▼OL.  XI -87 
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138  U.  8.  623-^29,  88  L.  728,  BERNARDS  TWP.  ▼.  MORRISON. 

TownBhip  Is  estopped  by  recitals  in  bonds  from  denying  refnlarity 
of  Issue,  p.  628. 

Approved  in  Prorident  Trust  Oo.  t.  Mercer  Co.,  170  U.  8.  801,  42 
L.  1160, 18  S.  Ct  792,  citing  cases,  bonds  good  in  hands  <^  bona  fide 
holder,  though  condition  for  delivery  out  of  escrow  never  occurred; 
Madison  Ck>.  ▼.  Priestly,  42  Fed.  819,  as  to  regularity  of  etection: 
Waite  V.  Santa  Cruz,  80  Fed.  886,  638,  reviewing  authorities,  as 
to  purpose  of  the  issue;  Shepard  v.  Tulare  Irr.  Dist,  94  Fed.  8^ 
complaint  on  such  bonds  need  not  show  facts  constituting  regu- 
larity of  issue;  Madison  Co.  v.  Brown,  67  Miss.  698,  7  6o.  618,  as 
to  two-thirds  vote;  Color  v.  Board  of  Co.  Commrs.,  8  N.  Mex.  131« 
27  Pac.  629,  as  to  overissue;  Coler  &  Co.  v.  Dwight  School  Twp.. 
3  N.  Dak.  259,  260,  66  N.  W.  691,  28  L.  R.  A.  663,  sufficient  where 
bonds  recite  issuance  in  pursuance  of  statute,  specifying  It;  Flagg 
V.  School  Dist,  4  N.  Dak.  42,  46,  62,  68  N.  W.  603,  604,  607,  2&  U  R. 
A.  369,  370,  373,  where  it  was  proper  to  reject  evidence  that  pre- 
liminary conditions  not  performed. 

Limited  in  Spitser  v.  Blanchard,  82  Mich.  246  (see  48  N.  W.  408), 
recital  as  to  election  not  binding  where  officers  issuing  bonds  were 
not  constituted  judges  of  the  fact. 

Township  officers  given  full  power  to  issue  bonds  dstermlne 
whether  statutory  requisites  observed,  p.  628. 

Township  is  bound  by.  acts  of  officers  sheeted  according  to  legis- 
lative direction,  p.  628. 

Approved  in  State  v.  Tomahawk  Common  Council,  96  Wis.  84, 
71  N.  W.  90,  provision  that  bond  subscription  might  be  by  signa- 
tures of  majority  taxpayers,  valid. 

183  U.  S.  529-533,  83  L.  788.  LINCOLN  COUNTY  v.  LUNINO. 

County  is  part  of  State  only  in  remote  sense  in  which  any  nu- 
nicipal  corporation  Is,  p.  630. 

Courts.—  Eleventh  amendment  does  not  deprive  Federal  courts  of 
jurisdiction  of  suit  against  county,  p.  630. 

Federal  court  may  hear  suit  against  coimty,  where  act  author^ 
ising  bonds  provides  for  suit  in  State  court,  p.  630. 

Courts.— State  act  designating  court  for  suit  on  bonds  cannot 
defeat  Federal  jurisdiction,  p.  631. 

Appix>ved  in  Reagan  v.  Farmers,  etc.,  Trost  Co^  164  U.  8.  891, 
88  L.  1021,  14  8.  Ct  1062,  reviewing  authorities.  Federal  court  had 
jurisdiction  of  suit  against  State  railroad  commission;  Smyjth  ▼• 
Ames,  169  U.  S.  517,  42  L.  839,  18  S.  Ct  422,  that  plaintiff  might 
have  bad  remedy  at  law  in  State  court  did  not  affect  his  right  in 
Federal  court;  Barrow  8.  S.  Oo.  v.  Kane.  170  U.  S.  Ill,  42  L.  968, 
18  S.  <^  630.  reviewing  suthorities.  Circuit  Court  had  Jurisdiction 
•f  suit  by  non-resident  against  foreign  corporation,  cause  of  actioo 
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ulsiog  abrosd;  Blake  ▼.  McClanf,  172  V.  8.  256^  10  8.  Ot  1T2,  ttat- 
Qte  glring  resldeiit  creditors  prloritj  In  dletribntion  of  assets.  In* 
ralid;  Ames  ▼.  Union  Pac.  Kj^  64  Fed.  178,  Circuit  Oonrt  had  Jnria- 
dlctlon  of  action  against  transportation  commission;  Loeb  ▼.  ftos- 
tees  of  Golmnbia  Twp.,  91  Fed.  88,  holding  non-resident  might  sne 
township,  on  its  lionds,  in  Federal  court;  8hepard  t.  Tnlare  Izr. 
Distt  04  Fed.  4,  that  mandamus  proTided  in  8tat»  court  no  bar 
to  action  for  Interest  on  bonds,  in  FederaL 

Countj  bonds  need  not  be  presented  for  approral  of  eemmia- 
sloners  and  auditor  In  Nerada,  p.  682. 

Approved  in  Vincent  t.  Lrlncoln  Oo.,  62  Fed.  706,  706^  707,  and 
Lorsbach  t.  Lincoln  Co.,  M  Fed.  064,  held  applicable  to  action  oa 
judgment  obtained  on  such  bonds. 

Limited  la  Ingram  ▼.  Colgan,  106  OaL  126,  127,  46  Am.  8t  Bep. 
281,  282,  88  Pac  817,  28  L.  R.  A.  100,  holding  claim  tor  coyote 
scalp  bounties  must  be  presented  to  board  of  examiners. 

Limitation  cannot  be  pleaded  by  debtor  until  fund  from  which 
payment  was  to  be  made  Is  prorlded.  p.  582. 

Counties.—  Holder  of  OTerdue  registered  coupons  cannot  be  barred 
while  waiting  for  payment,  p.  532. 

Approved  in  Sawyer  ▼.  Colgan,  102  CaL  202,  86  Pac  583,  and 
SUte  T.  Lincoln  Co.,  28  Not.  266.  45  Pac.  088,  both  foUowing  rule 
as  to  Interest  coupons. 

Distinguished  In  Robertson  t.  Blaine  Co„  00  Fed.  71,  61  U.  8. 
App.  256,  reyersing  8.  a,  85  Fed.  788,  780,  reriewing  authoritiea,  in 
absence  of  showing  proTisioo  of  fund,  county  could  not  plead 
statute. 

133  U.  8.  584,  38  L.  768.  LINCOLN  CO.  ▼.  SUTRO. 

138  TT.  8.  684.  88  L.  768,  LINCOLN  00.  T.  VINCBNT. 
Both  adjudged  In  conformity  with  Linoohi  Co.  ▼•  Lanlng;  topn, 

188  TT.  8.  684-4M1,  88  L.  721,  FOQG  T.  BLAIR. 

Beilroads.—  In  absence  <^  statute,  claim  fOr  work  and  adrancea 
Is  not  Hen  on  company  property,  p.  688. 

Approred  in  Lackawanna,  etc..  Coal  Co.  ▼.  Farmers,  etc..  Trust 
Co.,  70  Fed.  210,  62  D.  8.  App.  106,  debt  for  new  rails  furnished 
had  not  priority,  orer  mortgage;  Barstow  t.  Pine  Bluff,  etc.  By., 
57  Ark.  838.  21  8.  W.  660.  construction  work  subsequent  to  mortgage 
does  not  create  debt  entitled  to  priority.  See  eztensire  note  la 
54  Am.  8t.  Rep.  416. 

Federal  courts  will  follow  State  law  making  Judgment  lien  cm 
realty,  p.  588. 

Judgments  become  liens  from  time  of  rsnditloa  and  are  subordi- 
nate to  prior  mortgages,  p.  688L 
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BftUroadfl.—  Doctrine  that  property  Is  trust  fud  for  psymeBt  ef 
debts  does  not  prerent  slienation,  p.  589. 

Bailroad  property  may  be  sold  or  mortgaged  to  boan  flde  por- 
efaaaer  free  from  debts,  p.  540. 

Approved  In  Smith  Purifier  Oo.  ▼.  McGroarty,  186  IT.  8.  241,  84 
L.  849,  10  8.  Ot  1019,  but  holdinf  mortgage  to  prefer  creditors  In- 
Talid  imder  State  role;  Clark  t.  Sever,  139  U.  8.  118,  85  L.  96«»  U 
S.  Gt  474,  sustaining  issue  of  insolvent  corporation's  stock  In  pay- 
nient  of  debt  for  construction;  HoUlns  v.  Brierfield  Iron  Gou,  150 
U.  8.  884,  37  L.  1117,  14  S.  Ct  130,  dismissing  biU  by  simple  contract 
creditors,  alleging  fraudulent  trust  deed,  etc.;  Gould  v.  Little  Rock, 
etc..  By.,  62  Fed.  683,  684,  reviewing  autbcMities,  sustaining  mort- 
gage given  in  good  faith,  but  amounting  to  preference;  CAiat- 
tanooga,  etc,  R.  Go.  v.  Evans,  66  Fed.  817,  S:*  17.  8.  App.  482,  and 
Childs  V.  N.  B.  Gailstein  Co.,  76  Fed.  90,  mere  Insolvency  did  moft 
enable  simple  contract  creditors  to  follow  property  uto  hands  oC 
transferee;  Doe  v.  Northwestern,  etc.,  Transp.  Co.,  T.<-  I'ed.  71,  cred- 
itor's knowledge  that  m<Mrtgagor  corporation  was  insolvent  did  not 
affect  mortgage;  National  Bank  v.  Allen,  90  Fed.  561,  61  U.  8.  App. 
116,  that  it  had  received  preference  did  not  render  bank  liable  to 
other  creditors;  Medberry.  v.  Troutman,  94  Fed.  956,  holding  simple 
contract  creditor  could  not  reach  proceeds  of  sale  of  corporate 
property  In  hands  of  stockholder;  CBear  JTew^ry  Go.  v.  Volfer 
Co.,  106  Ala.  228,  64  Am.  8t  Rei .  46,  17  8o.  682,  28  L.  R.  A.  714, 
reviewing  authorities,  court  of  equity  cannot  take  jurisdiction  of 
insolvent  corporation's  assets,  merely  because  of  insolvency;  Burchi- 
nell  V.  Bennett,  10  Colo.  App.  506,  52  Pac.  53,  such  mortgage  could 
not  be  attacked  by  subsequent  attaching  creditor;  Gottlieb  v.  Miller, 
154  ni.  62,  89  N.  E.  994.  sustaining  preference  by  giving  security; 
Rockford  Grocery  Co.  v.  Standard  Grocery  Co.,  175  HI.  93,  67  Am. 
8t  Rep.  207,  51  N.  E.  642,  sustaining  preference,  thous^  directors 
had  guaranteed  the  debt;  First  Nat.  Bank  v.  Dovetail,  etc..  Gear 
Co.,  148  Ind.  553,  52  Am.  8t.  Rep.  487,  40  N.  B.  811.  sustaining 
mortgage  though  officers  of  coriMration  were  liable  on  indebtedness 
discharged  with  proceeds;  Louisville  Banking  Co.  v.  EStheridge  Mfg. 
Co.,  —  Ky.  — ,  48  8.  W.  171,  corporate  property  is  disposable  and 
assignable,  as  respects  creditors,  the  same  as  natural  person's  prop- 
erty; Henderson  v.  Indiana  Trust  Co.,  148  Ind.  569,  40  N.  E.  61& 
reviewing  authorities,  sustaining  assignment  as  security  for  dalm 
also  secured  by.  officers*  and  stockholders*  Indorsement;  Plow  Co. 
V.  Rude,  etc.,  Co.,  60  Kan.  148,  65  Psc.  849,  creditors  could  not  fol- 
low property  into  hands  of  one  preferred;  Fear  v.  Bartlett  81  Md. 
448,  82  Atl.  828,  33  L.  R.  A.  724,  and  n.,  one  who  repudiated  suIh 
scription  for  fraud,  not  liable  on  same;  Hos  >s  v.  Northwestern, 
etc..  Car  Co.,  48  Minn.  192.  199,  31  Am.  St  Rep.  642,  648.  60  N.  W. 
1119.  1121,  15  L.  R.  A.  472.  475,  payment  of  subscription  could  not 
be  enforced  by  one  becoming  creditor  subsequent  to  Issue;  Alberger 
V.  National  Bank,  128  Ho.  828,  27  &  W.  659,  and  Waggoner,  ete«, 
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Min  Oo.  T.  Begler.  ete.,  Gom.  Co..  128  Mo.  4M«  81  a  W.  S2,  profor- 
•nco  not  affocted  by  oabooqiieiit  general  assignment;  Shnw  ▼.  Bob- 
Inson,  etCn  Oo^  60  Neb.  41S.  09  N.  W.  949.  reriewlng  anthorltles,  ssa 
holding  whether  preference  was  frandnlent  was  qnestlon  of  fact; 
Weyeth,  etCn  Mfg.  Co.  v.  James,  etc.,  Co.,  10  Utah,  lao,  47  Pac 
611,  and  deed  to  tmstee  to  paj  debts  did  not  work  dlss<^ntlon; 
Slack  ▼.  Northwestern,  etc..  Bank,  106  Wis.  66,  74  Am.  St  Bep. 
842,  79  N.  W.  08,  snnnlUng  sarlngs  bank's  preference  to  national 
bank;  Ballln  t.  Merchants,  etc.  Bank,  89  Wla.  289,  46  Am.  St 
Bep.  838,  61  N.  W.  1121,  27  L.  B,  A.  861,  where  pref««nce  was 
by  attachment  lerled  by  creditor  with  notice  of  Insolvency ;  con- 
curring opinion  In  Albright  t.  Texas,  etc.,  B.  Co.,  8  N.  Mer.  489, 
440,  46  Pac  454,  arguendo.  See  46  Am.  St  Bep.  827,  and  67  Am. 
St  Bep.  79,  extensive  notes. 

Limited  in  Hardware  Co.  ▼.  Perry,  etc.,  Mfg.  Co.,  86  Tex.  165, 
24  8.  W.  24,  22  li.  B,  A.  816,  and  n.,  reviewing  authorities,  prefer- 
ence by  insolvent  corporation  having  gone  out  of,  business.  Invalid. 

Bailroad's  creditor  cannot  object  to  legality  of  sale,  after  obtain- 
ing Judgment  against  new  company,  p.  640. 

Ballroad  bonds  are  negotiable  instruments,  nnlmpeachable  for 
failure  to  pay  other  creditors,  p.  641. 

188  U.  a  641-668,  88  L.  761,  STUBB  v.  BBOK. 

Bnpreaaue  Court  can  review  Judgment  of  highest  territorial  eout; 
eoly  In  matten  of  law,  p.  646. 

Appiwed  In  Neaglln  ▼.  De  Cordoba,  171  U.  S.  640,  19  8.  Ct  86^ 
where  no  Jury,  Supreme  Court  consldera  only  whether  findings 
support  decree. 

Waters.—  Itetryman*s  right  to  stream  is  superior  to  that  of  subso- 
fuent  appropriator,  p.  647. 

Pnblle  lands.—  Bntryroan  acquires  equitable  right  which.  If  per- 
fected, is  good  against  world,  p.  648. 

Approved  in  Monroe  Cattle  Co.  ▼.  Be^er,  147  U.  8.  07,  87  L.  77, 
18  8.  Ct  221,  holding  equitable  owner  could  enforce  same  after 
patent  issued;  Lllienthal  ▼.  Southern,  etc.  By.,  66  Fed.  704,  settler 
took  land  dear  of  railroad's  dalm  for  station  grounds,  made  before 
right  of  way  secured. 

Statutes.—  Official  utterances  of  executive  department  ara  entitled 
to  great  respect  P>  648. 

Approved  In  Eells  v.  Boss,  64  Fed.  420,  29  U.  S.  App.  69,  follow- 
ing department's  construction  of  24  Stat  119,  as  to  leasing  eC 
Indian  lands;  Spokane,  etc.  By.  v.  Zlegler,  61  Fed.  894,  16  U.'S. 
App.  472,  railroad  grant  did  not  affect  rights  of  quaUlled  pre^emp* 
tor;  Jotdan  v.  Ward,  64  Fed.  907,  29  U.  S.  App.  52,  dismissing  bill 
brought  against  patentee,  by  one  without  right  of  entry;  McOulre 
▼.  Brown,  106  Oat  666,  669.  671.  89  Pac.  1062,  1068,  1064,  80  L.  B. 
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A.  887,  888,  380,  and  il,  defining  ''entiy,"  holdfaif  bomestMider^s 
rIglitB  attacbod  from  time  of  entry;  Johnson  t.  Bridal,  ete^  Lumber 
Oe^  M  Or.  187,  88  Pae.  880,  on  final  proof,  homesteader's  title  re- 
lated ba^  to  settlement;  Lockwitz  t.  Larson,  etc,  16  Utah,  281, 
B  P»e.  281,  arguendo.  Limited  in  Sproat  t.  Dnrland,  2  Okl.  39.  35 
Pac.  687,  and  dissenttng  opinicm  in  2  OkL  67,  70,  86  Pac.  898.  894. 
restraining  nnlawfol  occupancy  by  <Hie  not  first  entryman;  Clear 
Ontik,  etc..  Ditch  Ck>.  y.  Kilkenny,  5  Wyo.  44,  86  Pac  820,  one 
claiming  under  desert  entry,  lost  no  rights  against  ditch  owner,  by 
rrilnqolshing  and  filing  as  homesteader. 

Waters.^  Lawful  riparian  occupancy  by  entryman,  is  appropria- 
tlMi  which  cannot  be  affected  by  water  location,  p.  552. 

ApproTed  in  Oole  t.  Logan,  24  Or.  308,  33  Pac.  569.  homesteader 
fiBtltled  to  water  appropriated,  as  against  appropriation  subsequent 
to  entry,  and  before  patent;  Scott  y.  Toomey,  8  S.  Dak.  650,  67  N. 
W.  842,  rule  applicable  to  pre-emption  claimant;  Stalling  y.  Ferrin. 
7  Utah,  480,  27  Pac.  687,  party  having  abandoned  ditch  across  gov- 
ernment land,  subsequent  homesteader  took  title  free  frcMU  right  of 
way;  Benton  y.  Johncox,  17  Wash.  286,  288,  61  Am.  St  Bep.  919, 
921,  49  Pac  488,  39  L.  R.  A.  lU,  holding  irrigation  act  did  not 
apply  where  riparian  rights  already  accrued;  dissenting  opinion  in 
Kran  y.  United  States,  79  Fed.  244,  245,  48  U.  S.  App.  362,  868,  864, 
majority  holding  min^s  rights  to  water  not  affected  by  pcerlooslyr 
established  reservation  below;  United  Statsa  y.  Krall,  174  U.  8.  9S&, 
19  &  Ot  718,  obiter. 

Distinguished  in  Krall  y.  United  Statea,  79  Fed.  248, 48  U.  8.  App. 
860,  861,  previous  establishment  of  govemm^it  rsservatlon,  did  not 
affect  miner's  right  to  appropriation  of  water;  Oarson  v.  Gentner, 
83  Or.  618,  528,  52  Pac.  506,  509,  48  L.  R.  A.  132,  134,  first  appro- 
priator  entitled  to  water  as  against  one  to  whom  premises  subse- 
quently deeded  by  State:  Woodruff  v.  Wallace,  3  Okl.  375,  376^  41 
Pac.  364,  holding  homesteader,  whose  entry  cancelled  for  fraud,  not 
entitled  to  benefits  of  occupying  claimant's  act;  Stowell  v.  Johnson, 
7  Utah,  226,  26  Pac  291,  sustaining  statute  in  derogation  of  com- 
mon-law rights  of  riparian  owner. 

Waters.—  Priority  of  possession  of  water,  gives  priority  of  right 
in  Dakota,  p.  552. 

Approved  in  McGuire  v.  Brown,  106  OaL  669,  89  Pac  1063.  80 
L.  R.  A.  388,  and  n.,  prior  appropriation  of  water,  good  against 
subsequent  homestead  entry. 

188  U.  S.  658-66^  88  L.  74a  8BARL  v.  SCHOOL  DISTRICT  LAKB 
COUNTY. 

ImproTements  made  by  holder  under  defective  tltto,  must  be 
allowed  for  by  owner  suing,  p.  661. 

Limited  in  ITClaskey  v.  Barr,  62  Fed.  214,  under  local  rule,  party 
not  entitled  to  compensation  for  Improvements. 
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9iiiiii«skt  domain  to  Inseptrable  from  soyerelgnty;  compemuttlon 
rnoBt  bo  Jntt  at  regards  owner  and  pnbUc,  p.  562. 

Approfod  In  Ohlcago^  etc,  R.  R.  t.  Ohlcago,  106  U.  a  288,  41  U 
866,  17  a  Ot  58B,  reriewlng  anthorities,  but  boldlng  condemnation 
of  right  of  waj.  for  street  across  railroad,  ralld;  Bauman  t.  Ross, 
167  U.  a  674,  42  L.  288,  17  8.  Ot  976,  boldlng  benefits  conferred 
■Igbt  bo  set  off  against  damages  caused  b7  opening  street;  Nor- 
wood T.  Baker,  172  IT.  8.  277, 19  a  Gt  190,  restraining  enforcement 
of  street  assessment  not  made  with  consideration  to  benefits  con- 
ferred, 

Bmlnent  ^lomaln.—  Owner  of  realty  does  not  own  school  orsctsd 
thsrson  bj  distrlet  hi  good  faith,  p.  662. 

ApproTod  hi  Jefferson  t.  Bdrlngton,  68  Ark.  678,  14  a  W.  106^ 
allowance  to  purchaser  of  land  at  Invalid  jndldal  sale,  for  repairs; 
Newgass  t.  8t  Lools»  etc.  Ry.,  64  Ark.  147, 15  fi.  W.  190.  refusing  to 
allow  compensation  for  railroad,  bnllt  orer  land,  with  ylew  of 
obtaining  right  of  way;  Ohase  t.  Jemmett  8  Utah,  284,  80  Pac  758, 
16  L.  R.  A.  806,  and  n.,  where  school  trustees  entered  land  of 
unknown  owner,  under  belief  that  owner  would  consent 

Xmlnent  domain.— Owner  to  entitled  to  ralue  at  time  of  con- 
demnation, p.  666. 

188  U.  8.  666-678,  88  L.  688,  8T.  LOUia  BTO..  RT.  t.  JOHNSTON. 
Banks.—  Transfer  of  draft  deposited  fbr  collection,  and  indorsed 
generally,  confers  title,  p.  576. 

Apiwored,  generally,  in  dissenting  opinion  In  Ditch  t.  Western, 
etc.  Bank.  79  Md.  221,  29  AtL  142,  28  U  R.  A.  172.  and  n.  See  47 
Am.  8t  Rep.  888,  note. 

Distinguished  In  Real  y.  Somerrllle,  60  Fed.  680,  661,  6  U.  a 
App.  14.  17  L.  R.  A.  296,  afllrming  a  O..  49  Fed.  792.  checks  In- 
dorsed ^  for  deposit "  were  held  by  bank  as  mere  bailee. 

Banks.— Merely  depositing  draft  for  collection,  does  not  render 
It  bank's  property,  pi  676. 

Approyed  In  Peck  y.  First  Nat  Bank,  48  Fed.  868,  where  proceeds 
of  draft  recorered  from  Insoly^it  bank's  Indorser;  ^fson  y.  West- 
em,  etc.  Bank,  77  Md.  420.  26  Atl.  522.  28  L.  R.  A.  168.  holding 
bankfo  oorrsspottdent  Uable  to  indorser  for  proceeds  of  draft  do- 
posited  for  coUecdon;  United  States,  etc.  Bank  y.  Oeer,  58  Neb.  70, 
78  N.  W.  266,  41  L.  R.  A«  441,  whether  title  passed  upon  deposit  for 
collection,  one  of  fact;  dissenting  opinion  in  Ditch  y.  Western,  etc* 
Bank,  79  Md.  218,  47  Am.  St  Rep.  886,  and  n«,  29  Aa  141,  28  L. 
R.  A.  171,  and  n«,  majority  holding  bank  took  title  to  check  in- 
dorsed **  ftor  deposit  to  credit" 

Distinguished  in  Williams  y.  Ooz,  97  Tenn.  568»  87  a  W.  288, 
where  held  dieck  wss  deposited,  not  for  collection,  but  as  cash; 
dissenting  opinion  in  Tyson  y.  Western,  etc..  Bank,  77  Md.  422,  88 
L.  R.  A.  164,  majority  holding  bank's  correspondent  liable  to  In- 
dorser for  proceeds  oi  draft  deposited  for  collection. 
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Banks.— Lricense  to  draw  does  not  make  drafts  deposKsd,  prop- 
•rty  of  bank,  p.  576. 

ApproTed  In  Beal  t.  SomenrlUe,  60  Fed.  660,  6  U.  &  App.  14,  17 
L.  R.  A.  296,  afBrmlng  S.  C,  49  Fed.  792,  reriewlng  anthorities, 
holding  bank  mere  bailee  of  customers'  checks,  indorsed  ''for 
deposit.'* 

Bank  president's  knowledge  of  insolyency.  Is  bank's  knowledge, 
and  receiving  deposits  Is  frand,  p.  676. 

Approved  in  Wasson  v.  Hawkins,  59  Fed.  234,  depositor  ^itltled  to 
specifle  money,  and  proceeds  of  checks,  so  deposited;  Fisher  v. 
United  States,  etc^  Bank,  64  Fed.  711,  712,  26  U.  8.  App.  448,  re- 
covery of  proceeds  of  paper  discounted  for  insolvent  bank;  Standard 
Oil  Go.  T.  Hawkins,  74  Fed.  896,  46  U.  S.  Aw.  116,  38  U  B.  A. 
741,  recovery  of  funds  deposited  with  Inscrivent  bank;  Stapylton  v. 
Cie  Des  Phosphates  De  France,  88  Fed.  64,  52  U.  S.  App.  601, 
receiver  of  insolvent  bank  entitled  to  recover,  on  such  paper,  amount 
ot  depositor's  overdraft;  Oapital,  etc.,  Bank  v.  Oold water,  etc.,  Bank» 
49  Neb.  789,  69  Am.  St  Rep.  574,  69  N.  W.  116,  reviewing  authori- 
ties, applying  rule,  where  money  paid  to  bank  to  apply  on  note; 
Higgins  V.  Hayden,  68  Neb.  65,  73  N.  W.  281,  recovery  of  proceeds  of 
draft  deposited  for  collection;  Minton  v.  Stahlman,  96  Tenn.  110,  84 
B.  W.  225,  but  refusing  to  disturb  Jury's  finding  as  to  good  faith  of 
officers;  Bruner  v.  Bank,  97  Tenn.  546,  87  S.  W.  288,  84  L.  R.  A. 
636,  and  n.,  proceeds  of  checks  deposited,  but  not  cash,  recovered. 

Distinguished  in  Merchants,  etc..  Bank  v.  Austin,  48  Fed.  81, 
insolvent  bank,  having  collected  draft,  was  not  trustee  for  owner; 
City.  Bank  v.  Blackmore,  75  Fed.  774,  48  U.  8.  App.  617,  no  re- 
covery, where  insolvent  bank  did  not  hcrid  draft  as  proceeds;  Quln 
V.  Earle,  96  Fed.  732,  no  recovery  where  deposit  Incapable  of 
identification;  Union,  etc..  Bank  v.  Citizens'  Bank,  168  Ind.  49,  64 
N.  B.  99,  no  recovery  of  proceeds  where  knowledge  of  Insolv^icy 
not  shown. 

Fraud.—  Facts  showing  fraud  must  be  alleged  with  distinctness, 
PL  677. 

Approved  in  Field  v.  Hastings,  etc,  Co.,  66  Fed.  280,  OTermling 
exceptions  to  answer. 

Banks.— BUI  against  receiver,  alleging  bank's  knowledge  and 
depositor's  ignorance  of  insolvency,  states  case  of  fraud,  p.  678. 

AiH>roved  in  Higgins  v.  Hayden,  68  Neb.  64,  73  N.  W.  281.  sus- 
taining similar  bill;  Peck  v.  First  Nat  Bank,  43  Fed.  358,  where 
proceeds  of  draft  recovered  from  insolvent  bank's  indorsee. 

133  U.  S.  679-587,  38  L.  792.  GRfeGORY  v.  STETSON. 

Bailment.— Bill  against  bailee  must  Join  adverse  daimants  and 
attorneys  mentioned  in  contract  p.  686. 

Approved  in  Gregory  v.  Merchants,  etc^  Bank,  171  Mass.  70^  00 
N.  B.  522,  obiter. 
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DfstlxifnlBlied  In  Amer.  Surety  Go.  t.  Lawrenceyille  Cement  Co., 
06  Fed.  8X,  ancillary  snlt  by  surety  on  defendant  contractor's  bond. 

Parties.—  Court  cannot  adjudicate  directly  on  party's  rights,  with- 
out his  actual  or  constructive  presence,  p.  586. 

Approved  in  the  following,  dismissing:  Detweller  t.  Holderbaum, 
42  Fed.  888,  Mangels  y.  Donau  Brewing  Co^  58  Fed.  514,  Seed- 
house  y.  Broward,  84  Fla.  529,  16  So.  431,  and  Consolidated  Water 
Co.  T.  San  Diego,  93  Fed.  851,  reylewlng  autherlties.  Also  ap- 
proved in  Gray.  v.  Havemeyer,  53  Fed.  178^  10  U.  S.  App.  456. 
refusing  to  consider  question  oi  priority  among  llenholders,  where 
only  one  was  party  to  api>eal;  Robinson  v.  Howe,  35  Fla.  81,  17 
So.  370,  objection  may  be  taken  first  on  appeal;  Board  of  Trustees 
V.  Blair,  70  Fed.  419,  420,  Golden  v.  Brunlng,  72  Fed.  4,  and  Con- 
solidated Water  Co.  v.  Babcock,  76  Fed.  249,  hence,  no  diversity  of 
citizenship,  where  necessary  parties  citizens  of  same  State  with 
oi^>onents. 

183  U.  S.  587-595,  33  L.  784,  LCUISVILI/E.  ETC..  RY.  v.  MISSIS- 
SIPPI. 
Commerce.—  Statute   requiring   separate   cars    for   negroes    and 
whites  within  State,  is  not  commerce  regulation,  p.  590. 

Approved  in  Brlnkley  v.  Louisville,  etc.,  R.  Co.,  95  Fed.  355, 
under  similar  statute,  negro  could  not  recover  damages  for  being 
ejected  from  car  for  whites;  Illinois,  etc.,  Ry.  v.  People,  143  111. 
454,  33  N.  B.  178,  19  L.  R.  A.  126,  reviewing,  authorities,  statute 
requiring  trains  to  stop  at  county  seat,  upheld;  Ohio,  etc.,  Ry.'s 
Receiver  v.  I/Snder,  —  Ky.  — ,  47  S.  W.  348,  351,  reviewing  authori- 
ties, sustaining  separate  coach  law  of  1892;  Ex  parte  Plessy,  45 
La.  Ann.  84,  11  So.  950,  18  L.  R.  A.  642,  and  n.,  prosecution  for 
violation  of  such  statute;  Smith  v.  State,  100  Tenn.  503,  46  S.  W. 
569,  41  L.  R.  A.  434,  sustaining  separate  coach  act,  sustained  as 
police  regulation  as  to  Inter  and  intra  State  commerce.  See  27  Am. 
St  Rep.  560,  extensive  note. 

Distinguished  In  Cutting  v.  Florida,  46  Fed.  644,  citing  cases, 
heading  shipments  of  fruit  to  forwarding  agent  Interstate  com- 
merce; Anderson  v.  Louisville,  etc.,  R.  Co.,  62  Fed.  48,  50.  where  act 
Included  all  passengers,  held  Invalid,  as  interference  with  interstate 
commerce;  State  v.  Hicks,  44  La.  Ann.  776,  11  So.  76,  holding 
such  act  not  applicable  to  Interstate  passenger;  Attomey-C^eneral 
V.  Old  Colony  R.  R..  160  Mass.  81,  35  N.  E.  253,  22  L.  R.  A.  116, 
act  requiring  railroads  to  accept  1,000-mile  tickets.  Issued  by.  other 
roads,  unconstitutional. 

Vedflral  courts  will  follow  highest  State  court's  construction  of 
State  Constitution,  p.  501. 

Approved  In  Baltimore  Traction  Co.  v.  Baltimore,  etc.,  R.  R.,  151 
U.  S.  138,  38  L.  102,  14  S.  Ot.  295,  of  statute  regulating  condemna- 
tlon  proceedings;  Plessy  v.  Ferguson,  163  U.  S.  547,  548,  41  L.  259. 
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200,  10  &  Ct  1142,  collecting  cases,  sustaining  similar  stsbite: 
Phipps  y.  Harding,  70  Fed.  472,  84  U.  S.  App.  148^  90  L.  B»  A.  5M^ 
of  statute  as  to  liability  on  negotiable  instrnment;  State  t.  Tmtcj* 
son,  21  Ney.  523,  34  Pac.  871,  generally. 

183  U.  &  685-010,  88  L.  779,  ASPINWALL  T.  BUTLBB. 

Vatlonal  banks.-- Individual  snbscriptions  to  increased  cspitsi 
stock,  are  not  yoid  because  wbole  amount  not  subscribed,  pi  iOT. 

National  bank's  bona  fide  reduction  of  proposed  increase.  Ml 
not  enable  preyious  subscriber  to  repudiate,  p.  000. 

Approved  in  Banigan  y.  Bard,  134  U.  S.  295,  33  L.  984,  10  8.  Ot 
600,  stockholder  could  not  recover  sum  paid  for  preferred  stock, 
because  general  shares,  only,  authorized;  Padflc  Nat.  Bank  v.  Baton, 
141  U.  8.  230,  233,  284,  85  L.  708,  704,  706,  U  &  Ot  964,  986.  and 
Thayer  v.  Butler,  141  U.  8.  286,  85  L.  711,  11  a  Ot  987,  rule  appUed 
where  subscriber  had  taken  no  certificate;  Columbia,  etc  Bank  v. 
Mathews,  85  Fed.  988,  50  U.  8.  App.  048,  reversing  8.  O.,  79  Fed.  660, 
comptroller's  certificate  of  increase  held  conclusive  of  regularity; 
Oockrill  V.  Abeles,  86  Fed.  608,  where  increase  based  on  fictitious 
value,  directors  liable  for  loss;  Scott  v.  Latimer,  89  Fed.  847,  848^ 
849,  850,  60  U.  8.  App.  729,  730,  731.  784,  dissenting  opinion  in  89 
Fed.  868,  864,  60  U.  8.  App.  762,  754,  755,  following  rule;  Olson  v. 
8tate  Bank,  67  Minn.  276,  69  N.  W.  907,  where  stockholders  estopped 
to  rescind  voidable  subscription,  as  against  creditors. 

Distinguished  in  McFarlin  v.  First  Nat.  Bank,  68  Fed.  871,  872, 
82  U.  8.  App.  426,  holding  parties  not  stockholders  where  never 
lawful  increase;  Mathews  v.  Columbia,  etc..  Bank,  77  Fed.  878, 
where  comptroller  refused  approval,  and  nullifled  vote  for  Increasa. 

183  U.  8.  610-626,  33  L.  667,  KELLrEB  v.  ASHFOBD. 

Ai»peal.—  Act  of  1885,  raising  jurisdictional  amount  in  appeals  to 
Supreme  Gourt,  did  not  affect  appeals  pending,  p.  617. 

Approved  in  Massachusetts  Benefit  Assn.  v.  Miles,  137  XT.  8.  691, 
84  L.  836,  11  8.  Ot.  285,  Supreme  Court  had  Jurisdiction  wherBi, 
with  added  interest,  amount  exceeded  $5,000. 

Distinguished  in  Washington,  etc.,  B.  B.  v.  Harmon,  147  IT.  8.  588. 
87  L.  291,  18  8.  Ot.  563,  where  not  allowed  by  local  law,  decvsa 
for  interest  on  Judgment  for  personal  injuries  erroneous. 

Evidence^--  One  not  party  to  deed  may  introduce  recorder's  copy, 
where  parties  fall  to  produce,  p.  618. 

Deed  is  presumed  in  possession  of  party  procuring  execution,  er 
of  grantee,  p.  618. 

Deed  subject  to  "  incumbrances  now  resting  thereon  **  designates 
all  incumbrances,  p.  619. 

Approved  in  ChUtMi  v.  Broolcs,  72  Md.  568,  20  Aa  126,  simple 
recital  in  deed  that  property  Is  subject  to  mortgage,  creates  as 
liability  on  grantee. 
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.— OoBTenatloo  between  grmntor  and  eae  mot  avOMrlBed 
bj.  grmntee^  cennot  affect  conatnictlon,  p.  eit. 

Limited  In  BUett  ▼.  McGbee,  94  Ya.  8SU  28  &  B.  875,  when,  under 
arrangement  one  aaanmlng  payment  of  note  was  Ualde  for  mdj 
one-half. 

Deeda.—  Grantee,  taking  poaaesaion  and  aelllng,  cannot  repndlate 
burden  Impoaed  by  danae  against  Incnmbrancea,  p.  820. 

Deeds.'—  Covenant  of  apecial  warranty,  against  persons  claiming 
onder  grantos,  does  not  Include  mortgagee,  p.  819. 

Mortgagee.— Grantee^s  aaaumpUon  of  incumbrances,  glTes  mortr 
gagee  no  right  to  enforce  agreement  at  law,  p.  820. 

Approved  In  WiUard  v.  Wood,  185  U.  S.  814,  84  L.  213.  10  S.  Ct. 
833,  collecting  authorities,  following  rule;  Constable  t.  National  S.  8. 
Co.,  154  U.  S.  78,  88  L.  014,  14  8.  Ct  1071,  agreement  of  company 
with  collector  to  pay  consignees,  could  not  be  availed  of  by  latter: 
Episcopal  City  Mission  v.  Brown,  158  U.  8.  227,  89  L.  961,  15  B, 
Ct  885,  S.  C,  43  Fed.  887,  assignee  of  bond  given  by  grantee  assum- 
ing mortgage  debts,  took  subject  to  all  defenses;  Willard  v.  Wood, 
l&l  U.  8.  519.  520.  41  L.  588.  17  8.  Ct  179,  and  holding  equlUble 
remedy  barred  by  laches;  Jesup  v.  Illinois,  etc^  R.  Co.,  48  Fed.  408. 
action  by  lessor  to  enforce  agreement  with  lessee  to  assume  lease, 
must  be  in  equity;  Winters  v.  Hub  Bfln.  Co.,  57  Fed.  289.  follow* 
ing  rule,  and  dismissing  action;  Hand  v.  Evans  Marble  Co..  88  ltd. 
230.  40  AtL  900,  assignee  of  party,  to  contract  not  entitled  to  hold 
corporation  auccessor  of  other  party  on  same;  James  v.  Western, 
etc..  R.  R.,  121  N.  C.  527,  28  8.  E.  588,  holding  mortgagor  not  re- 
leased by  purchaser's  assumption  of  mortgage;  Young  Men's,  etc., 
Assn.  V.  Croft  84  Cr.  Ill,  75  Am.  St  Rep.  571.  65  Psc.  440.  grantee 
whose  grantors  were  not  personally  liable,  not  liable  to  mortgagee; 
Huffman  v.  Western  Mortgage  Co.,  18  Tex.  Civ.  App.  172,  86  8.  W. 
807.  mortgagee  had  no  right  against  grantee,  released  by  mortgagor 
before  suit  brought;  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  224,  21  AtL 
194,  obiter.  Limited  in  Union  Life  Ina.  Co.  v.  Hanford,  143  U.  8. 
190,  86  L.  120,  12  8.  Ct  438,  and  Pratt  v.  Conway,  148  Mo.  296.  71 
Am.  8t  Rep.  604,  49  8.  W.  1029.  where,  under  law  of  8tate,  mort- 
gagee had  remedy  directly  against  grantee;  Crman  v.  North,  etc 
Development  Co..  53  Fed.  470,  under  Alabama  rule,  action  for 
money  had  and  received,  allowed.  Criticised  In  Travers  v.  Dorr. 
00  Minn.  177,  82  N.  W.  270.  holding  extension  given  grantee  releaaed 
mortgagor  to  extent  of  land's  value. 

Mortgagee  may  enforce,  in  equity,  agreement  between  mortgagor 
and  grantee,  whereby  latter  assumes  Incumbrsncea,  p.  628. 

Approved  in  McKee  v.  Lamon.  159  U.  8.  822,  40  L.  167,  16  8.  Ct 
18.  where  beneficiary  of  trust  created  by  deposit  of  money  for  his 
benefit  enforced  payment;  Willard  v.  Wood,  164  U.  &  519,  520,  41 
L.  688,  17  8.  Ct  180,  but  holding  remedy  in  equity  barred  by  laches: 


IBS  U.  8. 026-666  NotM  oo  U.  8,  Reports. 

Gteen  t.  Tamer,  80  Fed.  42,  60  IT.  8.  App.  265,  oremdlnc  objectloa 
to  8:ich  suit,  that  there  wee  remedy  at  law;  D.  A.  Tompkins  Ca 
y.  Oatawba  Mills,  82  Fed.  784,  holdlnf  creditor  entitled  to  be  sub- 
rogated to  rights  secured  to  surety;  Knai^  ▼•  Connecticat,  etCi* 
Ins.  Co.,  85  Fed.  331.  332.  56  U.  S.  App.  459,  460.  40  L.  R.  A.  863, 
864,  by  enforcing  grantee's  inromlse.  in  equity,  mortgagee  did  not 
become  bound  by  mortgagor's  warranty  to  grantee;  Green  ▼.  Turner, 
86  Fed.  838,  holding  mortgagee  entitled  to  maintain  such  action; 
Mercantile  Trust  Oo.  y.  Baltimore,  etc,  R.  Go.,  94  Fed.  725,  where 
lessee  company  agreed  to  pay  interest  on  lessor's  beads;  Williams 
▼.  Naftzger.  108  Cal.  440,  87  Pac.  411«  Hopldns  y.  Warner,  100  OaL 
136.  41  Pac.  868,  and  Tulare,  etc.,  Banic  y.  Madden,  100  OaL  814, 
41  Pac.  1002,  all  holding  this  liability  enforceable  in  suit  to  fore- 
close; Commercial  Banlc  y.  Wood,  56  Ma  Ai^.  219,  extension  giyen 
to  grantee,  released  mortgagor;  Green  y.  Stone,  54  N.  J.  Eq.  390, 
55  Am.  St  Rep.  580,  34  Atl.  1100.  sustaining  bill  against  grantee 
for  deficiency;  Clarlc  y.  Fisk,  9  Utah,  90,  33  Pac.  250,  holding 
lease,  without  consideration,  by  mortgagor  to  grantee,  not  eflfectlye 
against  holder  of  notes;  Tatum  y.  Ballard,  94  Va.  374,  26  S.  E.  873. 
action  for  deficiency  sustained  In  another  Jurisdiction  than  that  In 
which  land  lay;  Solicitors,  etc..  Trust  Co.  y.  Robins,  14  Wash.  508, 
45  Pac  39,  dissenting  opinion  in  14  Wash.  510,  45  Pac.  40,  holding 
mortgagee  entitled  to  personal  decree  against  grantee,  in  foreclosure 
suit;  American,  etc..  Bank  v.  Klock,  58  Mo.  App.  345,  348.  arguendo; 
dissenting  opinion  in  Constable  y.  National  8.  S.  Co.,  154  U.  S.  98» 
38  L.  923.  14  S.  Ct  1081,  majority  refusing  to  enforce  company's 
agreement  with  collector  for  benefit  of  consignee,  appellant  Lim- 
fted  in  Wood  y.  Adler,  etc..  Comm.  Co.,  59  Ark.  276^  27  S.  W.  491, 
transaction  in  question  was  not  conveyance  in  trust  for  creditors; 
Sayings  Bank  y.  Thornton.  112  Cal.  260,  44  Pac.  467,  rule  not  appli- 
cable where  grant  is  intended  as  mortgage  to  secure  debt  from 
mortgagor  to  grantee;  Ward  y.  De  Oca,  120  CaL  105,  52  Pac.  131« 
where  mortgagor's  grantee  did  not  assume  debt,  subsequent  grantees 
who  did  were  not  liable  to  mortgagee;  Morris  y.  Mix,  4  Kan.  App. 
061,  46  Pac.  60,  reviewing  authorities,  same  effect;  Woodcock  y. 
Beetle,  118  N.  C.  828,  24  8.  E.  362,  where  no  prayer  for  equitable 
relief;  dissenting  opinion  in  McKay  y.  Ward,  20  Utah,  185,  57  Pac 
1034,  reylewing  authorities,  majority  holding  grantee  liable  to  mort- 
gagee though  his  grantor  was  not 

Mortgages.— Failure  to  make  mortgagor  party  to  suit  against 
grantee  assuming  Incumbrance,  is  not  fatal,  p.  626. 

AMHt>yed  in  McGahan  y.  Rondout  Bank,  156  U.  8.  237,  89  L.  400), 
16  8.  Ct  852,  where  mortgsgor's  heirs  not  made  parties  to  salt 
for  waste  against  purchasers,  at  Judgm^it  sale. 

133  U.  a  626-665,  88  L.  706,  SHEPHERD  y.  PEPPER. 

Trusts.— Sale  under  decree,  void  for  uncertainty  eC  descrlptkMi 
and  yaguMiess  of  trust,  is  not  doQd,  p.  648. 


IMm  €n  U.  a  B0pifCiL         mu.a666-«io 


JudgmMiti.— Decree  eppolntliig  new  Uuituee,  ?iM  lor  fUktm 
telatj,  It  ne  iMur  to  Uttr  eolti,  ^  Ma 

Xmete.— Bqvltj  wtll  erder  sate  of  entlfe  ptopetif. 
ence  would  destroy  yehie,  p.  649. 

Xortgegee.-*  Bqulty  will,   on   request  of  Junior 
order  sale  of  enttee  property,  all  debts  being  dne^  pi  660i 

Approved  in  Oony^rse  t.  Michigan  Dairy,  Oo^  46  Fed.  M»  objee- 
Hon  at  hearing,  to  bringing  in  parties  whose  rights  are  said  to  be 
superior  to  mortgagiM's,  too  late;  Phlla.,  etc,  Trast  Oow  ▼.  Meedhaai» 
71  Fed.  600,  marshalling  Hens  in  foredosnre  snlt. 

Judgments.— Beneficiary,  seeking  sale  of  trost  properly.  Is  not 
barred  by  rold  decree,  preyionsly  obtained  by  him,  p.  6S1. 

]Cortgages«— Rents  and  profits  in  receiver's  hands,  aie  properly 
applied  to  taxes  and  insurance,  p.  662. 

Xortgages.— Deficiency  decree  Is  necessary  Incident  to  foteclee 
ore,  p.  662. 

Xortgages.—  Gredltor  Is  entitled  to  recetver,  where  debtor  Is  fm^ 
soivent,  and  has  diverted  rents  and  profits,  p.  662. 

Approved  in  Gentral  Trust  Go.  v.  Ohattanooga,  etc,  R.  R.,  89  Fed. 
891,  earnings  under  receiver  held,  first  apiHlcable  to  d^dency; 
American,  etc,  Banlc  v.  Northwestern,  etc,  Ins.  Cto^  89  Fed.  616^ 
60  U.  a  App.  702;  rentals  properly  applied  on  insurance,  etc;  Robin- 
son V.  Alabama,  etc,  Mfg.  Co.,  89  Fed.  229,  mortgagee  entitled  to 
apply  rents  on  mortgage,  while  in  poesesslon  mm  purchaser,  onder 
erroneous  foreclosure  sale.  See  54  Am.  St.  Rep.  481,  and  71  Am.  St. 
Rep.  300,  notes. 

Judgment  that  sum  be  paid,  ^se  prc^;>ert7  will  be  sold,  does  not 
merge  contract  as  to  interest,  p.  664. 

Trustee  may  be  appointed  by  court,  where  trustee  te  make  sale 
dies,  p.  664. 

183  U.  a  666-660,  83  L.  776,  CULVBR  v.  UTHB. 

Publle  lands.—  Transcript  of  departm^it  recorda,  duly,  certlied,  le 
admissible,  to  prove  location  and  deUveiy,  p.  667. 

Publle  lands.—  One  directing  location  and  delivering  warrant,  wm^ 
eslving  certificate^  has  equitable  titles  p.  66a 

Publle  lands.—  Swamp  land  grant  of  land  **  unsold  "*  did  not  em* 
brace  land  covered  by  military  warrant,  pi  66a  ' 

Not  dted. 

188  U.  a  660-«70»  83  L.  772.  PAIiMXR  v.  McMAHON. 

Supreme  Court  Is  bound  by  State  decision  as  to  regularity  ef  tax 
efilcers'  acts,  p.  666. 

Judgment.—  On  appeal  from  commitment  for  failure  te  pay  tax, 
attacic  on  assessment  is  collateral,  p.  666. 
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Approved  1b  Yasoo,  etc.,  R.  Co.  t.  Adams,  —  Miss.  — ,  25  8o.  857. 
commissioner's  assessment  of  badL  taxes,  not  subject  to  collateral 
attack;  Iforthem,  etc,  R.  R.  t.  Patterson,  10  Mont  106,  24  Pac. 
706,  refusing  to  enjoin  tax  sale,  wben  not  alleged  that  plaintiff 
availed  of  right  to  hearing  before  commission's. 

Taxfttloii.—  Omission  to  tax  oth^  corpwatioos  than  banks,  is  not 
Recrimination  against  national  banks,  p.  666. 

Approred  In  First  Nat  Bank  t.  Stone,  88  Fed.  411,  snstalning 
Kentnckj  tax  on  capital  stock  of  national  bank;  Nat  Bank  t.  New 
Bedford,  156  Mass.  817,  29  N.  B.  584,  tax  on  shares  of  national 
bank  was  not  on  assets  of  bank;  First  Nat  Bank  t.  Ohehalis  Co., 
6  Wash.  78,  82  Pac.  1054,  oyermling  objection  that  n<m-taxatloo  of 
notes,  etc.,  discriminated  against  shareholders;  Second  Ward,  etc.. 
Bank  t.  Milwaukee,  94  Wis.  598,  69  N.  W.  861,  holding  tax  on 
bank's  surplus  invested  in  real  estate,  not  tax  on  the  stock.  See 
69  Am.  St  Rep.  50,  note. 

Distingnlshed  in  Owensboro  Nat  Bank  t.  Owensboro,  178  U.  8. 
680,  19  S.  Ot  542,  holding  franchise  tax  on  national  bank,  invalid. 

TkxatloB.—  Term  **  moneyed  capital  **  does  not  embrace  moneyed 
capital  in  hands  of  corporation,  other  than  banks,  p.  668. 

Approved  in  Talbott  v.  Silver  Bow  Min.  Oo.,  189  U.  8.  447,  85  L. 
218,  11  S.  Ot  597,  sustaining  territorial  tax  on  national  bank.  Bee 
69  Am.  St  Rep.  47,  note. 

Oonstitiitional  law.—  "  Due  process  of  law  '*  does  not  necessarily 
Judicial  proceeding;  upholding  tax  commissioner's  acts,  p.  668. 

Approved  in  Montana  Oo.  v.  St  Louis  Min.  Oo^  152  U.  S.  171, 
L.  4Di,  14  S.  Ot  509,  reviewing  authorities,  sustaining  act  pro- 
viding tor  Inspection  and  survey  of  mining  claim  in  possession  of 
another;  Merchants*  Bank  v.  Pennsylvania,  167  U.  S.  467,  42  L.  238, 
IT  S.  Ot  881,  statute  providing  notice  to  stockholders  of  time  and 
place  of  assessment,  with  privilege  of  hearing,  before  auditor;  Nat 
Bank  v.  New  Bedford,  155  Mass.  816,  29  N.  B.  588,  and  Sears  v. 
Street  Oommissioners,  178  Mass.  866,  58  N.  B.  878,  where  appeal 
secured  right  to  revise  assessment  for  overvaluation;  Meggett  v. 
Eau  Olaire,  81  Wis.  332,  51  N.  W.  569,  sustaining  provlsloiis  for 
street  assessment  Limited  in  Ulman  v.  Mayor.  72  Md.  602.  20 
Atl.  142, 11  L.  R.  A.  226,  and  n.,  collecting  authorities,  street  assess- 
ment without  notice,  held  void. 

Taxation.— Where  law  provides  appropriate  notice  aad  oppor- 
tunity to  be  heard,  there  is  due  process,  p.  669. 

Approved  in  State  v.  Weyjerhauser,  68  Minn.  862,  71  N.  W.  267, 
and  Winona,  etc.  Land  Oo.  v.  Minnesota,  159  U.  S.  584,  587,  40  L. 
900,  mu  16  S.  Ot  86,  87,  sustaining  law  providing  for  taxing  prop- 
erty undervalued,  or  left  out  of  assessment;  State  v.  Sponaugle,  45 
W.  Va.  421,  88  8.  B.  286,  48  L.  R.  A.  781,  sustaining  provUion  for 
forfeiture  of  land,  for  fatlufe  of  owner  to  return  it  for  taxation. 


•U  Peters  t.  Bain.  188  U.  8. 870-681 

TIazatioiiu—  Commitment  for  failure  to  pay  tax,  la  esecutlTe  pioe- 
eaa  to  coUect  after  liability  fixed,  p.  868. 

TIazation.—  Oommltment  of  taxpayer,  after  all  means  of  eoUscttoA 
kATe  failed.  Is  Justifiable,  p.  670. 

188  U.  S.  670-897,  88  L.  606,  PBTER8  T.  BAIN. 

Frandolent  oonreytaiees.—  Statute  of  Elisabeth  bas  been  unlyer- 
sally  adopted  In  American  law,  p.  685. 

Federal  courts  adopt  State  court's  c<mstructi(m  of  State  law, 
acalnst  fraudulent  conveyances,  p.  686. 

Approved  In  Chicago,  etc.,  Bank  v.  Kansas,  etc..  Bank,  186  U.  8. 
886,  84  L.  845,  10  8.  Ct  1017,  and  South,  etc..  Lumber  Co.  v.  Ott 
142  U.  S.  628,  85  L.  1188,  12  8.  Ct  820,  coUecting  authorities:  Craw- 
ford T.  Neal,  144  U.  8.  596,  86  L.  557,  12  8.  Ct  762,  May  v.  Tenney. 
148  U.  8.  64,  87  L.  870,  18  8.  Ot  488,  Bamberger  t.  Schoolfield,  160 
U.  &  158,  40  L.  878,  16  8.  Ct  227,  Marbury  y.  Kentucky,  etc 
Land  Co<^  68  Fed.  855,  22  U.  S.  App.  267,  and  First  Nat  Bank  ▼. 
Glass,  70  Fed.  708,  49  U.  S.  App.  232,  all  following  rule  of  State 
court  in  construing  statutes  as  to  conveyances  In  fraud  of  creditors: 
Union  Pac.  Ry.  v.  Reed,  80  Fed.  239,  49  U.  S.  App.  241,  collecting 
authorltiee,  following  State  rule  as  to  admissibility  of  record  of 
deed;  dissenting  opinion  in  Ottenberg  t.  Comer.  76  Fed.  269,  40 
U.  8.  App.  820,  84  L.  B.  A.  624,  majority  holding  chattel  mortgage 
Bot  rendered  void  by.  subsequent  and  Immediate  assignment 

Fraudulent  conTeyanccs.—  In  Virginia,  trust  deed  is  not  presumed 
fraudulent  unless  Inference  of  fraud  to  Irresistible,  p.  686. 

Approved  in  Talley  v.  Curtain,  54  Fed.  48,  49,  8  U.  S.  App.  847, 
preference  of  creditor  was  not  badge  of  fraud;  Torllna  v.  Trorllcbt 
6  N.  Mex.  71,  8T  Pac.  790.  to  same  effect. 

InM>lTeney.— In  Virginia,  debtor  may  prefer  creditor  by  deed  of 
trust  P*  666. 

Fairtncrshlp.^  In  Virginia,  trust  deed  of  grantors  or  partners  and 
Individuato  is  construed  dlstrlbutively,  p.  687. 

Approved  in  Gibbs  t.  Humphrey,  01  Wis.  115.  64  N.  W.  751, 
ostensible  partner  could  not  prove  in  competition  with  other  firm 
creditors.    See  48  Am.  8t  Rep.  860,  note. 

▲ssignmeiit  for  eredltors  may  be  sustained  where  separable 
dause  is  Invalid  for  fraud  In  law,  p.  688. 

Approved  in  Talley  v.  Curtain,  54  Fed.  50,  8  U.  8.  App.  847, 
sustaining,  in  part  an  assignment  for  benefit  of  creditors:  Little 
Bock  Bank  v.  Frank,  63  Ark.  28,  58  Am.  6t  Rep.  73,  87  &  W.  406, 
eliminating  fraudulent  preference  and  sustaining  other  provisions 
of  aaslgnment 

Distlngnished  la  (XConnell  v.  Hansen,  30  Or.  188,  44  Pae.  880. 
8mith  V.  Slpperley.  0  Utah.  27Z  84  Pac.  55,  and  Ooblents  v.  Driver 
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Mercantile  Oo.,   10  Utah,   104«  87  Pac.  2i4,  holding  aMtgnment 
fraodnlent  In  fact  and  Told. 

Aasignment  for  ereditors  not  fraudulent  In  Intended  operation 
la  yalid,  p.  680. 

ApproTed  In  Talley  y.  Onrtaln,  04  Fed.  40,  8  U.  8.  Appi  84T, 
holding  notice  of  fraud  to  grantee  necessary  to  Inyalldate  deed  for 
benefit  of  creditors. 

▲sslgmnent  for  erediton  wUl  not  be  held  Inyalld  fbr  pomdble 
fraudulent  results,  p.  680. 

Aasignment  for  ereditors.— In  determining  yalldlty,  court  con- 
siders whether  fraud  was  known  to  trustees  and  benefldarles,  pi 
600. 

Approyed  In  Pettlt  y.  Parsons,  0  Utah,  227,  88  Pac  1080,  eyldenco 
of  assignor's  fraud,  not  shown  to  haye  been  participated  In  by 
assignee  or  beneficiaries,  not  admissible;  Taylor  y.  Mahoney,  04 
Va.  511,  27  8.  B.  106,  holding  fraud  not  established. 

Assignment  for  ereditors  by  members  of  banlLing  firm  who  were 
also  national  bank  ofllcers  Is  not  fraudulent  as  yiolatlng  fiduciary 
relations,  p.  690. 

Assignment  with  preferences  to  equalize  debts  to  depositors  In 
prlyate  bank  with  debts  to  national  bank,  is  yalid,  p.  601. 

Oorporations.—  Unpaid  subscriptions  to  stock  are  assets  for  pay- 
ment of  creditors,  p.  601. 

Approyed  In  Stuart  y.  Hayden,  72  Fed.  405,  86  U.  8.  App.  462, 
holding  transfer  fraudulent  and  yold  as  to  receiyer  of  national 
bank;  First  Nat  Bank  y.  Doyetail,  etc,  Co.,  143  Ind.  558,  52  Am. 
St  Rep.  487,  40  N.  B.  811,  sustaining  Judgment  against  corporation 
which  worked  preference;  Henderson  y.  Indiana  Trust  Go.,  148  Ind. 
569,  40  N.  E.  519,  sustaining  preferential  assignment  of  accounts; 
Van  Oleye  y.  Berkey,  143  Mo.  123,  44  S.  W.  746,  42  L.  B.  A,  600,  and 
n.,  rey lowing  authorities,  where  subscribers  and  asslg^nees  held 
liable  on  unpaid  stock;  Gould  y.  Little  Rock,  etc,  Ry.,  52  Fed. 
684,  generally,  holding  insolyent  corporation  might  prefer  creditors; 
Smith  Purifier  Co.  y.  McGroarty,  136  U.  8.  241,  84  L.  349,  10  8.  Ct 
1010,  generally;  In  re  Beard's  Estate,  7  Wyo.  115,  75  Am.  St  Rep^ 
887,  60  Pac.  228,  38  L.  R.  A«  862,  arguendo.  See  57  Am.  «t  Rep. 
67,  note. 

Distinguished  in  aark  y.  Beyer,  130  U.  &  113,  85  L.  05,  U  8. 
Ct  474,  where  failing  corporation  assigned  stock  In  payment  of 
a  debt;  Fogg  y.  Blair,  180  U.  8.  125,  85  L.  106,  U  8.  Gt  477. 
citing  cases,  bill  for  face  yalue  of  assigned  stock  bad,  where  facta 
constituting  fraud  not  alleged. 

Banks. —  Statutory  liability  of  national  bank  oflBcers  for  dsbis 
does  not  preyent  assignment  of  their  property,  p. 


P«ton  ▼.  BalB.  mU.af7a-687 

AppmwA  In  Lyont,  ete^  Hardware  Oo.  ▼.  MannfactoHnff  06^  85 
Tax.  16B,  24&W.  M,22L.R.A.  810»  and  il,  gaoerally. 

Ctonfoaioa  of  pioymij  miaappUed  doaa  not  daatroy  equity,  bvt 
giTea  Injorad  party  priority,  p.  606. 

Approyed  In  San  Diego  Co.  t.  California,  ale.  Bank,  02  Fed. 
68,  bokUng  bank  tn^atee  of  ^'apedal'*  depoalt  of  money,  made 
witbont  antborlty;  Waaaon  t.  Hawkina,  60  Fed.  2S7,  boldlng  re* 
ceiyer  tmatee  of  fonda  onanqMCtlngly  deposited  jnat  before  bank 
closed;  Standard  OU  Oo.  y.  Hawkins,  74  Fed.  401,  402,  46  U.  a. 
App.  lis,  88  L.  B.  A.  748,  reylewlng  antborttlea,  wbere  tmst  fond 
distributed,  otber  funds  resorted  to;  Metropolitan,  etc  Bank  y. 
Campbell,  etc.,  Co.,  77  Fed.  708,  refusing  to  extend  preference  to 
fund  Into  wblch  trust  fund  bad  no  way  come;  Beard  y.  Independent 
Dist.  88  Fed.  877,  60  U.  &  App.  878,  reyerslng  8.  C,  88  Fed.  10, 
refusing  preference  wbere  tbere  was  mere  shiftlDg  credit  to  tbe 
trustee^s  account;  Capital  Nat  Bank  y.  Coldwater  Nat  Bank,  48 
Neb.  789,  69  Am.  8t  Bep.  674,  69  N.  W.  116,  wbere  bank  took 
sum  to  dellyer  oyer  to  tblrd  party,  it  became  trustee;  Morrison 
y.  Lincoln,  etc.  Bank,  67  Neb.  228,  77  N.  W.  666,  but  burden  Is  on 
claimant  to  trace  tbe  fraud  and  sbow  debtor*8  estate  Increased 
thereby;  Weyetb,  etc.,  Co.  y.  Jamea,  ate,  Co..  16  Utah,  181,  47 
Pac  611,  auatalnlng  preference  by  Insolyent  corporation;  Foster 
y.  Blncker,  4  Wyo.  498,  86  Pac  472,  dtlng  casea,  wbere  proceeds 
were  dlrectty  traced. 

Vattonal  bank  recelyer  is  entitled  to  property  actually  pur- 
cbaaed  witb  bank'a  money,  ofllcem  baying  misapplied  fimda,  p. 


Apptoyed  In  Mercbanta,  etc..  Bank  y.  Austin,  48  Fed.  28.  bank 
taking  for  eoUectSon,  proceeds  to  go  to  third  party,  did  not  become 
tmatee  ao  that  fund  could  be  foflowed  to  recelyer's  hands;  Spokane 
Ca  y.  Clarke  61  Fed.  640,  county  treaaurer  not  entitled  to  prefer- 
ence oyer  other  creditors  of  national  bank;  Boone  Co.,  etc.  Bank 
y.  Latimer,  67  Fed.  29,  equity  did  not  extend  beyond  cash  on 
band;  St  Louis  Brewing  Assn.  y.  Austin,  100  Ala.  822,  18  So.  900, 
boldlng  depositor  entitled  to  no  preference  where  fund  neyer  came 
to  recelyer  in  any  form;  New  Farmers,  etc..  Trustee  y.  Coclu*^ 
—  Ky.  ^,  61  S.  W.  6,  no  lien  where  trust  fund  confused  with 
general  assets;  Shields  y.  Thomaa,  71  Miss.  269,  42  Am.  St  Bep. 
462,  14  So.  87,  wh^e  sheriff  deposited  county  funds  without 
authority,  no  preference  glyen;  Ferchen  y.  Amdt  26  Or.  129.  46 
Am.  St  Bep.  606.  87  Pac  168,  29  L.  B.  A.  666^  no  equitable  charge 
where  not  shown  that  trust  property  went  to  swell  fund  In  quea- 
tlon;  Nonotuck  Silk  Oo.  y.  Flanders.  87  Wis.  242,  68  N.  W.  886, 
collecting  caaea,  no  charge  agalnat  bank's  aaaeta  where  ao  part  of 
fund  came  Into  recelyer's  bands. 
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Hatkxnal  bank  receiyer  cannot,  as  against  other  creditors  of 
directors,  follow  property  conTeyed  In  payment  of  note  discounted 
at  bank,  p.  0d5. 

Xqoity.— Doctrine  of  election  contemplates  existence  of  Incon- 
sistent rights  one  only  of  which  shall  be  enjoyed,  p.  096. 

Bank  following  property  in  hands  <^  defaulting  directors  Is  net 
est^^ped  to  share  in  their  assignment  p.  00ft. 

Creditor  seeking  to  set  aside  general  assignment  Is  not  deprlred 
of  rights  thereunder,  by  failure,  p.  090. 

Assignment  for  creditors.—  Notice  to  trustees  of  grantor^s  fraud- 
ulent Intent  Is  notice  to  beneficiaries,  p.  090. 

Limited  In  National  Water-Works  Oo.  t.  Kansas,  78  Fed.  482,  pur- 
chasers of  bonds  not  charged  with  notice,  which  trustee  under 
mortgage  had. 

Costs  In  suit  to  set  aside  assignment  for  creditors  are  properly 
charged  to  fund  held  by  trustees,  p.  097. 

Miscellaneous.— Ourtain  v.  Talley.  40  Fed.  582,  citing  quotation 
from  opinion  of  lower  court  in  statement  of  facts;  Early  Times 
Distillery  Oo.  t.  Zeiger,  9  N.  Mex.  4S,  49  Pac  727,  as  to  equitable 
Jurisdiction  In  similar  case. 

188  U.  a  097-709,  83  L.  727,  BCE8CH  t.  GRAFF. 

AppeaL — Refusal  of  court  to  grant  rehearing  is  not  roTlewable, 
p.  099. 

ApproTed  In  Bondholders,  etc,  R.  R.  ▼.  Toledo,  etc.,  R.  Co.,  01 
Fed.  109,  16  U.  8.  App.  479,  citing  cases,  dismissing  appeal;  BTLieod 
T.  New  Albany,  00  Fed.  882,  2A  V.  B.  App.  001,  same  effect  mm  rule. 

Patents.--  Absolute  assignment,  subject  to  reTerskm  In  default 
of  payment  passes  title,  and  assignee  may  sue,  p.  701. 

Patents.— Inyention  patented  in  United  States  and  Europe  can- 
not be  imported  and  sold  here  without  license,  p.  708. 

Approved  in  Gal.  Electrical  Works  v.  Flnck,  47  Fed.  580,  hold- 
ing purchaser  in  district  of  one  assigrnee  could  not  sell  In  course 
of  trade  in  nnother  district;  Featherstone  y.  Ormonde  Cycle  Co., 
68  Fed.  Ill,  rule  applied  to  original  owner  of  patent;  Dickerson 
T.  Matheson,  67  Fed.  627,  14  U.  8.  App.  669,  and  Dickerson  t.  Tin- 
ling,  84  Fed.  194,  66  U.  8.  App.  219,  one  who  so  sold  held  liable  as 
infringer;  Graff  ▼.  Bcesch.  60  Fed.  001,  following  principal  case 
and  allowing  profits  only;  dissenting  opinion  In  Keeler  t.  Standard* 
etc..  Bed  Co.,  157  U.  8.  069,  071,  39  L.  862,  16  S.  Ot  742,  majority 
holding  one  who  purchased  of  assignee  Id  his  district  might  sell 
anywhere  In  United  States. 

Distinguished  In  Hobble  y.  Jennison,  149  U.  8.  803.  87  L.  709.  IS 
&  Ot  881,  assignee  s^Ung  patented  artlde  to  be  used  In  district 
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Bot  his  own,  not  liable  (or  infrinfement;  Koalor  y.  Stnainid, 
Bed  Oo.,  107  U.  8.  664,  80  L.  860,  IS  &  Ot  740,  one  who  purrhneei 
of  iMlsnee  In  his  district  nugr  sell  snywhefo  In  United  Stntse. 

Pnteats.— ExcepUoos  to  master's  report  held  snlBcient  to  hrtaf 
question  of  damages  before  oonrt,  pi  TOOw 

Squitj.—  Master's  report  Is  merdj  adTlsoij,  oooft  anj  act 
It  In  whole  or  In  part,  p.  706. 

Patents.—  One  setidng  recoyexy  because  compelled  to 
ts  compete  with  hiMnger  has  hnrdsa  ef  prooC  p^  1M 


The  OiUtions  in  the  foregoing  annotationfl  indnde  aU 
the  following  Reports  and  all  preceding  them  in  ewdx  State 


or  series: 


17§ 
42 


U.  S- 

Uw.  Ed.  

Fed.  Rep. 

u.  s.  Ap as 

(excepting  SS) 

Ala 119 

Ariz.   1 

Ark S5 

Cal 12S 

Colo 25 

Colo.  Ap.  12 

Conn 71 

Dak 6 

Del.   Pennewill 1 

Fla 39 

Ga.    107 

Ida 2 

III 181 

Ind 162 

Ind.  Ap.  22 

Iowa    107 

Kana 00 

Kans.  Ap 7 

Ky 101 

La.  Ann. 61 

Md S9 

Me 92 

Maea. 173 

Mich 117 

Minn 73 

mm,   76 

Mo 160 


Mo.  App.  79 

Moni.    22 

Neb. 66 

Nev 2a 

N.H 67 

N.  J.  Eq. 67 

N.  J.L. 6i 

N,  M 8 

N.  Y 160 

N.  a  123 

N.  D.    S 

Ohio 60 

Or S3 

Pa 192 

R.1 19 

8.  C 64 

S.  D 10 

Tenn 102 

Tex 92 

Tex.  CIt 19 

Tex.  Or 38 

Utah   18 

Vt 70 

Va.    96 

Wash 20 

W.  Va 45 

Wit 102 

Wyo 6 

Am.  Dec  100 

Am.  Rep 60 

Am.  St  Rep. 71 

L.  R.  A.  46 


with  duplicate  referenceo  to  the  Reporter  Syotem  and  later 
caaee,  including 


Snp.Ot 19  N.  B. 

Atl 4S  N.  W. 

Pae.  66  S.  B. 

So 16  8.W. 
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AEGUED   AND   DECIDED 


SUPREME    COURT 


UNITED  STATES 


OCTOBER  TERM,  18M. 


ItiU.  b 


VoL   184. 


THS  DBOISIOire 


Supreme  Court  of  the  United  States^ 


AT 


OOTOBEB  TEBM,  1889. 


U,iittiitloifttd  oopj  of  9910100  nooM  fMeOj  Mkmed,  exoept  m  to 

flgmt  M  iM  Indlofed  In  ocaolnA) 


XUGBNB 


HvIM>»j:«h: 


■T  AIi.»  lt|k.  I» 


THB     DI8TRI0T     00X7BT    OF    FLY- 
MOUTH   COUNTY,   IOWA. 

<Bm  8.  a  B«pQtteei«d.  II-4DD 

fow0r  power  cf0owi$  to  puniA  for  contempt, 
without  trial  ^Jurff^-dmbodien^  of  proeooo 
^^due  proeeoi  qf  law-^Iowa  8tatuto  proMbit^ 
ing  oatogfliquon  proeoodingin  egwtif, 

1.  Tbe  flitt  eight  utlotef  of  the  Amendmeoti  to 
the  Ooostttutlofi  hftTe  ref er6noe  to  powen  6jm> 
oiwd  bj  the  gOTemmfliit  of  the  United  States,  and 
not  to  thote  of  the  Btetee. 

H  This  Umitetlon  It  true  in  lecaid  to  6tau»e  8  of 
•eotlonf  of  eitlolelll.of  the  orl«lnftl 


tloo,thflilhetrWof  an 
trnpfohmeni,  iheli  be  hy  |o»y. 

&  Artlole  IILlt  Intnded  to  deOne  the  Jndinhil 
power  of  the  United  SfeOei,  and  it  It  hi  fcfafd  to 
that  power  tlMt  the  deehoatlon  it  mde  that  the 
trial  of  aQ  erioMi,  exo«pt  in  eaaaa  of  impeaoh- 
men  t,  Aan  be  hj  jonr.  and  it  waa  not  intnded  to 
be  applied  to  triale  hi  toe  atoto  eoorto. 

4  Piooeedinga  aeoofdiiiff  tothe  eoouDontawtor 
eontemptof  ooartaienotaahijeetto  toerifhtof 
trialbjjQiy.  Tt  fc  tmt  trf  tht  r  mrwt  nnn willj 
incident  to  a  eoort  atf  Joattoethat  it  miqr  poniih 
foroontoinpttoordtg  tofiiidieatoi>tdignlty»en» 
foroe  ita  orden  or  proteot  ittalf  ftoat  iMult. 
without  tiM  nil  entity  of  oalllnc  npon  a  parf  to 
Mriot  it  to  the  exevoiae  of  tola  poweci 

8w  Oooftt  liaTe  thepower  to  ponUh  to  tfait  ana* 
niax7  nanner  the  ditobedienee  of  anjpartj  to 
any  lawful  wrtt>  proeoM,  ordtr«  rnle. 
owninandof  tiie  eoortk 


yon.— OontimpC ;  power  of  oomi;  rlQht  to  trial  by 


Tlie  power  to  ponirii  for  contempt  it  toberentto 
a  eonrt  fie  Tenry*  UB  U.  8.  MB  (XflP;  Krecel  r. 
BartUnfc  tS  Neb.  84B. 

The  ooorti  of  the  United  Statea  havn  power  to 
poniih  fOr  oontempCa  of  oourt  eonuDiHad  to  tlie 
preaenoe  of  tiM  aaid  oonria,  or  ao  near  thereto 
aato  obttmot  the  admliiittration  of  joatioa.  Be 
BaTin, m U. 8.  iSr  munn  BiTerr7«UBU.8.m 
CHsdOS). 

In  eultable  oaaea,  a  legidatiTe  bodj  maj  ponirii 
a  member  for  a  contempt,  technically  termed 
breach  of  pririlaie.  t  BIthop,  Grim.  Law,ll90, 
MB,  noce;  Andeaon  T.  Dunn,  10  U.  8.  •  Wheat.  »A 
IBdND;  Boidett  T.  Abbott,  14  Hmt,  1;  Thompaont 
Ohaa,  8  How.  8t  T^.  1;  Deaumcot  t.  Paiiett,  I 
Moore,  P.O.  to.  _^^^_^ 

In  droomatancea  Joatifyiiig^  it  may  espel  a 


charged  wtto  any  crime  or  oCiBDoa  did  not  take 
away  the  power,  prerioatly  esiattng  to  —""twipni 
oourtt,  to  try  cffendem  tor  riotaOng  nnmloipal 
ordinannea  witooot  Jnry.  ^■**»— y*  r.  0*Dcanell, 
1 L.  B.  A.  «i^to8.  a  »w 

Apemoo  held  toanawer  tor  a  nnntampt  it  not  eo* 
ttttedtoatorytriaL  McDonnell  r.  Hendtrtoo,  II 
I6wa,ilB. 

▼a.  ODde^  B  IK,  antooriring  a  oommitmeot  tor 


tor  fhlhire  to  pcorlde  tor  a  Juy  trial.  Itorz  t« 
MUatead,  U  Ya.  L.  J.  8m.  n  Grim.  L.  Mag.  BBB. 

In  prooeedlnga  nnder  the  Minneaoto  Inaolveot 
Aot,  a  debtor  it  not  entitled  to  a  Juy  trial.   Be 


HimT.aMtlett,8Giay.fWL  _ 

Aato  powert  of  coort  to  ponirii  tor  ocotonQitt 

there  it  no  reriew  of  decree  ponithing  tor 
ipt;  limttt  to  role,— tea  note  to  Mew  Oriaaaa 
▼•V.T«M.aOo.Bk.to,pu8BL 


to 


gtotogthe  iIb^  of  trial  by  Jury  to 
184  U.& 


Aato  hry  by  Jmy;  how  afltolad  by  Berento 

tloeaof  N.  T.  r.U.  8.  Bk.  18,  p.  BBB. 

Aato|Qry,of  wiwt  nnmber;  practice  to  regard 
to;  Hhiemor  Inatnityof 
Jiirota;  wrong  peraoo  air?to 
-eeenota  to  SOibT  T.  Foote,  Bk.  U,  pu 

gnalftlcatiooa,  aaa  nbta  to  CMntoo  t, 
Bk.»,puBBB. 

Aa  to  diaeharge  or  witodaawal  of  joror  batora 
▼erdictgeflae^ot  aaanottto  U. a t. FtnB» Bk. i, 
p^Mi. 

Aatotheqoiallooaoftaw  oMtori^  tor  coort  or 
Jiiry,toctTil  and  criminal  eaatiiaaeiiotato 
T.  DelawaralOfr  Cla.  Bk.8^  pulflw 


tl-40 

f.    A 


BUPBOCB  COUBT  OV  THE  UhITBD  SCATUL 


Cot.  Tbbm, 


bj  wMch  •  to»  and  tnpriBcuw 
I  iBpond  upon  psrtifli  for  Moteoipi  Id 
▼lolattiiff  the  tD  jimotloo  of  the  eoort,  vofulArlj 
iHoed  tn  a  iiilt  to  which  tliej  were  pM^OMrtthoot 
ntel  hy  Jniyt  to  doe  pfooes  of  hiWi  wbetber  the 
oontempi  oconrxed  in  the  coum  of  •  ortmiiiftl  pffiK 
iwieiWng  or  of  e  oItU  eiiik 
r.  IbetpeitoftheStetiiteof  lowAooiioemtaffthe 
Mle  of  Uqaon  which  deoleret  that  no  penon 
■hell  own  or  keep,  or  be  to  enj  way  ooooemed, 
engaged  or  cmidoyed  In  owning  or  keeping,  any 
Intoadcattng  liquoiawtth  intent  to  ■aD  the  eame 
wtthin  that  State,  and  aU  the  prohibitory  dausei 
of  the  Btatnte,  are  within  the  oonetltuttonai 
powen  of  the  State  Legifllatore. 

IL  It  is  no  objection  to  the  Statute  that  ft  aotbor- 
Ineaprooeedlnginthenataieof  aeolttn  equity 
to  eapprefli  the  manufaotore  and  sale  of  intoxloat- 
ing  liqnon  which  are  by  law  prohibited,  and  to 
abate  the  nninnoe  whioh  the  Statute  deolareB 
•aoh  aoti  to  be. 

[No.  101.] 

BubmitUd  Jan.  S,  1890.  Decided  MarehS,  JS90> 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  Judgment  affirm- 
ing the  tadgment  of  the  Dismct  Court  of  Ply- 
mouth County  In  that  State  ImpoeiDg  a  fine  and 
imprisonment  for  oonteinpt  in  refuong  toob^ 
a  writ  of  injunction.    AJflrmed, 

The  facts  are  stated  in  theopinlon. 

Reported  below,  09  Iowa,  %w, 

J/esere,  Argo  d  MeDuffie  and  WiUlaai  A. 
McKenn^jr  for  plaintiib  inerra' 

Meure.  J.  8.  Stmbel,  BiehU  d  Bart,  8. 
M.  Mareh  and  A.  J.  Baker,  Att^-Oen.  of 
Iowa,  for  defendant  in  error: 

The  power  to  punish  for  contempt  is  not 
limited  to  courts  of  law.  It  may  be  exercised 
In  proper  cases  by  courts  of  equi^. 

ths  parte  BamiUan,  51  Ala.  68;  Chaffee  t. 
quidniek  Cb.  18  R  L  448,  444;  St  parte 
Walker,  26  Ala.  100;  Wikie  ▼.  Mva,  70  Ga. 
m:GcodwiaeT.Mmifnann,Mm.C26',  State 
▼.  IfoffAaot,  87  N.  H.  468;  Mariner  ▼.  Dyer, 
2  Me.  ie». 

A  proceeding  In  the  court  below,  for  con- 
tempt of  court,  Is  not  reviewable  on  appeal  or 
writ  of  error. 

Bajfee  ▼.  FMier,  102  U.  8. 121  (26:iN!0;  ^ 
parte  Kearney,  20  U.  8.  7  Wheat.  88  (6:891); 
Few  OrUane  ▼.  If.  T,  MaU  Steamthip  Oo.  87 
U.  8.  20  WalL  887  (22:864). 

The  prohibitions  contained  in  the  first  twehre 
Constitutional  Amendments  were  not  designed 
as  limits  upon  the  state  govemments  in  refer- 
ence to  their  citizens,  but  exdusivdy  upon 
federal  power. 

Bamm  ▼.  Baltimore,  82  U.  S.  7  Ptot.  247 
«:678);  Fox  ▼.  Ohio,  48  U.  S.  6  How.  410  (12: 
21^;  Ohio  Meehaniee  dbT.  Bank  ▼.  Thamae,69  U. 
8.  18  flow.  884  (16:460);  TwiteheU  w.  Oomman- 
walth,  74  U.  S.  7  WalL  824  (12:228);  Preeeer  ▼. 
nUnoie,  116  U.  S.  262  (22:616). 

The  provision  of  the  Federal  Constitution 
which  secures  to  every  person,  when  value  ex- 
ceeds $20,  right  of  trial  by  Jury,  has  no  i^lica- 
tion  to  trials  in  state  courts. 

Bdwarde  v.  Elliott,  88  U.  8.  21  WalL  648, 
667  (22:480,  422);  MeJUan  v.  Leieht,  60  Iowa, 
407,408. 

The  power  to  punish  for  contempt  is  not  In 
conflict  with  the  provisions  of  the  Constitu- 
tion requiring  the  trial  of  crimes  to  be  l^  Jury. 


U.  B.  ▼.  Dwme,  Wall  G.  a  10I-106;  A 
florli  BamiUem.  61  Ak.  68;  LMe  ▼.  Bt&U,  20 
&d.  888-840. 

Jl^.  JMto  MHIw  dattfwsd  te  opinion  of 
the  court: 

This  Is  a  writ  of  error  to  flia  Supreme  Cooit 
of  the  State  of  Iowa. 

The  Judgment  whidi  we  are  called  upon  to 
review  Is  one  affirming  the  Judgment  of  the 
District  Court  of  Plymouth  County  In  that 
State.  This  Judgment  imposed  a  fine  of  five 
hundred  dollars  and  costs  on  each  of  the  six 
plaintiib  in  error  in  this  case,  and  impridon- 
roent  In  the  Jail  of  Plymouth  (bounty  for  a  pe- 
riod of  Uiree  montl&s;  but  they  were  to  be  re- 
leased from  confinement  if  the  fine  imposed 
was  paid  within  thirty  days  from  the  date  of 
thejudgment 

Tliis  sentence  was  pronounced  by  the  couit 
as  a  punishment  for  contempt  in  refusing  to 
obey  a  writ  of  injunction  issued  by  that  court, 
enjoining  and  restraining  each  of  the  defend- 
ants from  selling,  or  keeping  for  sale,  any  in- 
toxicating liquors,  including  ale,  wine  and  beer, 
in  Plymouth  County,  and  the  sentence  was  im- 
posea  upon  a  hearing  by  the  court,  without  a 
Jury,  ai^  upon  evidence  in  the  form  of  affida- 
vits. 

It  appears  that  on  the  11th  day  of  June,  1886, 
separate  petitions  in  equity  were  filed  in  the 
D&trict  Court  of  Plymouth  County  against 
each  of  these  plaintiffs  In  error,  praying  that 
they  diould  be  enloined  from  selling,  or  keep- 
ing for  sale,  intoncatfaig  liquors,  indudinf  de, 
wme  and  beer,  in  that  county.  On  the  Oth  of 
July  the  court  ordered  the  issue  of  preliminary 
injunctions  as  prayed.  On  the  7th  of  July  the 
writs  were  served  on  each  of  the  defendants  In 
eadi  proceeding  by  the  sheriff  of  Plymouth 
0>unty.  On  the  24th  of  October,  complaints 
were  filed,  alleging  that  these  plaintUb  in  error 
had  violated  ttus  injunction  by  selling  intoxi- 
cating liquors  contmy  to  the  law  and  the  terms 
of  the  injunction  served  on  them,  and  asking 
that  Ui^  be  required  to  show  cause  why  they 
should  not  be  punished  for  contraipt  of  court 
A  rede  was  granted  accordingly,  and  the  court, 
having  no  personal  knowledge  of  the  facts 
diarged,  ordered  that  a  hearinffbe  had  at  thA 
next  term  of  the  court,  upon  affidavits;  and  on 
the  8th  day  of  March,  1886,  It  bdng  at  the  reg- 
ular term  of  said  Dis^ct  Court,  separate  trius 
were  had  upcm  evidence  in  the  form  of  affida- 
vits, by  the  court  without  a  tury,  upon  whidi 
Uie  plaintiffs  were  found  guuty  of  a  violatioo 
of  the  writs  of  injunction  usued  in  said  canssb 
and  a  sentence  of  fine  and  imprisonment,  as  al- 
ready stated,  entered  against  them. 

Each  plaintiff  obtained  from  the  Supreme 
Court  of  the  State  of  Iowa,  upon  petition,  a 
writ  of  certiorari.  In  which  it  was  alleged  that 
the  District  Court  of  Plymouth  County  had 
acted  wiUiout  Jurisdiction  and  illegally  in  ren- 
dering Uiis  Judfi^ment,  and  by  agreement  of 
counsel,  and  with  the  consent  of  the  Supreme 
Court  of  Iowa,  the  cases  of  the  six  appellants 
in  this  court  were  submitted  toirether  and  tried 
on  one  transcrifA  of  record.  That  court  af- 
firmed the  Judgment  of  the  District  Court  of 
Plymouth  County,  and  to  that  Judgment  of  af- 
firmance this  writ  of  error  is  proeecuted. 

The  errors  assigned  here  are  that  the  Supreme 
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CooTi  of  Iowa  failed  to  ajTe  effect  to  dauae  8 
of  tectioii  8  of  article  uL  of  the  ConstimtloD 
of  the  United  Statea,  which  proTldea  that  the 
trial  of  all  orlmei,  except  In  caiea  of  Impeach- 
ment, ehaU  be  br  Jurr,  and  aleo  to  the  proris- 
tona  of  artiole  YI.  of  the  Amendroenti  to  the 
Conetitotloo,  which  proTidea  that  in  all  crim- 
inal proeecvtioiia  the  accoeed  ehaU  enjoj  the 
right  to  a  epeedy  and  pabUo  trial  bj  an  impar- 
tiaHury. 

The  eeoond  aaeignmeBt  la,  that  the  6up>^mie 
Ooart  of  Iowa  erred  in  holdinff  that  plamtiffi 
could  be  fined  and  impriflonedwithoat  first  be- 
fnc  preeented  l^  a  jmnd  Jnrr.  and  could  be 
trfed  on  «B  paru  afiadariti;  which  decision.  It 
Is  said,  li  in  conflict  with  and  contrary  to  the 
proyisiotts  of  both  articles  Y .  and  vl.  of  the 
Amendments  to  the  Constitution  of  the  United 
States,  the  latter  of  r^falch  provides  that  in  all 
criminal  proeecutior  j  the  accused  shall  enjoy 
the  right  to  be  confronted  by  the  witnesses 
against  him. 

The  fourth  assignment  is,  that  the  Supreme 
Ck)urt  enred  In  not  holding  that  section  18  of 
chapter  148  of  the  Acts  of  the  Twentieth  Gen- 
oaf  Assembly  of  Iowa  is  in  conflict  with  arti- 
cle Yin.  of  Uie  Amendments  to  the  Constitu- 
tion of  the  United  Statea,  which  provides  that 
excfiisive  flnes  shall  not  be  imposed  nor  cruel 
and  unusual  punishments  inflicted.  These 
three  assignments,  as  will  be  presently  seen, 
may  be  disposed  of  together. 

The  third  assignment  is,  that  the  Supreme 
Court  of  Iowa  erred  In  not  holding  Uiat  said 
chapter  148  of  the  AcU  of  the  Twentieth  Gen- 
eral Assembly  of  Iowa,  and  especially  section 
18  of  said  chapter,  Is  void,  and  in  conflict  with 
aection  1  of  article  XIY.  of  the  Amendments 
to  the  Constitution  of  the  United  States,  in  this, 
4hat  It  deprives  persons  charged  with  selling 
intoxicating  liquors  of  the  equal  protection  of 
the  laws,  and  It  prejudices  the  rignts  and  priv- 
ileges of  that  psiticular  class  of  persons,  and 
denies  to  them  the  right  of  trial  by  Jury,  while 
in  all  other  prosecutions  the  accused  must 
first  be  presented  bv  indictment,  and  then  have 
the  benefit  of  trial  by  a  Jury  of  his  peers. 

The  first  three  of  these  assignments  of  error, 
as  we  have  stated  them,  being  the  first  and 
aecond  and  fourth  of  the  assignments  aa  num- 
bered In  the  brief  of  the  plaintiffs  In  error,  are 
4iispoeed  of  at  oooe  by  the  principle  often  de- 
ckled by  this  court,  that  the  first  eight  articles 
of  the  Amendments  to  the  Constitution  have 
xeference  to  powers  exercised  by  the  govern- 
ment of  the  United  Statea  and  not  to  tEose  of 
the  Sutes.  Litingtion  v.  iftfm,  88  U.  S.  7 
Pet.  468  [8:  7611:  The  Justieetw.  United  8tatm, 
Murra^M  U.S.  8  Wall.  874  [18.  058];  Ed- 
Mfordtr.  2SE/Mf,88U.  S.  81  Wall  588  [28:  487]; 
United  8tate$  t.  Oruikthank^  U.  8.  542  [28: 
5881;  Walker  v.  Sautinet.  82  U.  a  80 128:  8781; 
Fm  v.  OMo,  46  U.  S.  5  How.  410  [12:  2181; 
Holmm  V.  Jenniean,  88  U.  S.  14  Pet  540  flO: 
87^;  Prmm  v.  UUnoU,  116  U.  a  852  [28: 615]. 

Th/t  lio^UatloD,  therefore,  of  articles  Y.  and 
YL  and  YUL  of  thoas  Amendments  being  In- 
tended exdusfv^  to  apply  to  the  powers  ex- 
ercised bv  the  government  of  the  United  States, 
whether  \gj  Congrsss  or  by  the  Judiciary,  and 
not  as  Umltatioiia  upon  the  powers  of  the 
Statea,  eao  have  no  apidloatloo  to  the  present 
case,  and  the  same  observatloo  Is  more  obvioua* 
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Sr  true  In  regard  to  dause  8  of  section  8  of  ar- 
de  m.  of  the  original  Constitution,  that  the 
trial  of  an  crimes,  except  in  esses  of  impeach- 
ment, shall  be  by  Jury.  This  article  m  of  the 
Constitution  is  intended  to  define  the  Judicial 
power  of  the  United  States,  and  It  Is  In  regard 
to  that  power  that  the  declaration  is  made  that 
the  trial  of  all  crimes,  except  In  cases  (tf  im- 
peachment, shall  be  by  Jurv.  It  is  impossible 
to  examine  the  accompanying  provisions  of  the 
Constitution  without  seeing  very  clearly  that 
this  provision  was  not  intended  to  be  applied 
to  trials  in  the  state  courts. 

This  leaves  us  alone  the  assignment  of  error 
that  the  Supreme  Court  of  Iowa  disregarded 
the  provisions  of  section  1  of  article  XIY.  of 
the  Amendments  to  the  Constitution  of  the 
United  Sutes.  because  It  upheld  the  Statute  of 
Iowa,  which  It  Is  supposed  by  counsel  deprives 
persons  charged  with  selling  intoxicating  liq- 
uors of  the  equal  protection  of  the  law,  abndges 
their  rights  and  privileges,  and  denies  to  them 
the  right  of  trial  by  ^ry,  while  in  all  other 
criminal  prosecutions  the  accused  must  be  pre- 
sented by  indictment,  and  then  have  the  benefit 
of  trial  by  a  lury  of  bis  peers. 

The  first  ooservation  to  be  made  on  this  sub- 
ject is,  that  the  plaintiffs  In  error  are  seeking  to 
reverse  a  Judgment  of  the  District  Court  of 
Plvmouth  County,  Iowa,  imposing  upon  them 
a  fine  and  imprisonment  for  violating  the  In- 
iunction  of  that  courts  which  had  been  regular- 
IV  Issued  and  served  upon  thenx  Of  the  Inten- 
tional violation  of  this  Injunction  by  plaintiffs 
we  are  not  permitted  to  entertain  any  doubt, 
and,  if  we  old,  the  record  In  the  case  nukes  It 
phdn.  Neither  Is  It  doubted  that  they  had  a 
regular  and  fahr  trbl,  after  due  notice,  and  op- 
portunity to  defend  themsdvas  In  open  court 
at  a  regular  term  thoeof.  ^ 

The  coQtention  of  these  parties  la.  that  they 
were  entitled  to  a  trial  by  jury  on  the  question 
as  to  whether  they  were  guflty  or  not^rallty  of 
the  contempt  charged  upon  them,  andTbecause 
they  did  not  have  tnis  trial  by  lury  thef  say 
that  they  weredeprlvedofthdrulMfty  without 
due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  StatesL 

If  It  has  ever  .been  understood  that  proceed- 
ings according  to  the  common  law  for  con- 
tempt of  court  have  been  sul^ect  to  the  right 
of  trial  by  Jury,  we  have  been  unable  to  find 
any  Instance  ox  U.  It  has  always  been  one  of 
the  attributes— one  of  the  powers  necessarily  in- 
cident to  a  court  of  Justice— that  it  should  have 
this  power  of  vindicating  Itsdignitv,  of  enforc- 
ing its  orders,  of  protecUnff  itself  from  insult, 
without  the  necesntv  of  calling  upon  a  Jury  to 
asdst  It  in  the  exerdse  of  this  power. 

In  the  esse  in  this  court  of  Bat  parte  Tern/, 
128  U.  8.  288  m:  405],  this  doctrine  is  fully 
asserted  and  enforced ,  quoting  the  language  of 
the  court  In  the  case  of  Andereon  v.  2>imiii,  18 
U.  a  6  Wheat.  804,  227  [5:848,  247],  where  it 
was  said  that  "courts  of  Justice  are  universally 
acknowledged  to  be  vested,  by  their  very  crea- 
tion, with  power  to  Impose  suence,  respect  and 
decorum  in  their  presence,  and  submission  to 
their  lawful  maDdatea;"  dtlng  also  with  appro- 
bation the  language  of  the  Supreme  Jualdal 
Court  of  Massachusetts  hi  Oariwrighfe  Oaee, 
114  Mass.  880,  888,  that  "the  sommaiy  power 
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to  commit  and  puniBh  for  contempt  tending 
to  obstruct  or  degrade  the  adnJnistratioo  <n 
Justice  is  inherent  in  courts  of  chancery  and 
other  superior  courts,  as  essential  to  the  execu- 
tion of  their  powers  and  to  the  maintenance  of 
their  authority,  and  Is  part  of  the  law  of  the 
land,  within  the  meaning  of  Magna  Oharta  and 
of  the  twelfth  article  of  our  Declaration  of 
lUffhts." 

And  this  court.  In  TerTtf$  Case,  held  that  a 
summary  proceeding  of  the  circuit  court  of 
the  United  States  wiuiout  a  Junr,  imposing  up< 
on  Terry  Imprisonment  for  the  term  of  six 
months,  was  a  yalid  exerdse  of  the  powers  of 
the  court,  and  that  the  action  of  the  circuit 
court  was  also  without  error  in  refusing  to  srant 
him  a  writ  of  habeas  corpus.  The  case  of  Ter- 
ry came  into  this  court  upon  application  for  a 
writ  of  habeas  corpus,  and  presented,  as  the 
case  now  before  us  does,  the  question  of  the  au- 
thority of  Uie  circuit  court  to  impose  this  im- 
prisonment on  a  summary  hearing  without 
those  regular  proceedings  which  include  a  trial 
by  Jury,  whicn  was  affirmed.  The  stiU  more 
recent  caaoB  of  Eg  parte  Savin,  181  U.S.  367  [88: 
ISOL  and  JESr  parts  Ouddy,  181  U.  8.  280  [88: 
164L  assert  very  strongly  the  same  principle. 
In  Ex  pirU  BMnson,  86  U.  S.  18  Wall.  506 
pB8:  205],  this  court  speaks  in  the  following 
language: 

"The  power  to  punish  for  contempts  is  in- 
herent in  all  courts.  Its  existence  is  essential 
to  the  preservation  of  order  in  Judicial  proceed- 
ings, and  the  enforcement  of  the  judgments, 
oiders  and  writs  of  the  courts,  and  consequent- 
ly to  the  due  administration  of  Justice.  The 
moment  the  courts  of  the  United  States  were 
called  into  existence  and  invested  with  Jurisdic- 
tion over  any  subject,  they  became  possessed  of 
this  power.  But  the  power  has  been  limited 
and  defined  bv  the  Act  of  Congress  of  March 
2d,  1881.    (4  8tat.487.r 

The  Statute,  now  embodied  in  g  725  oftth® 
Revised  Statutes,  reads  as  follows: 

"The  power  of  the  several  courts  of  the 
United  States  to  Issue  attachmenta  and  inflict 
summary  punishmento  for  contempto  of  court 
shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  or  per- 
sons in  the  presence  of  the  saia  courts  or  so 
near  thereto  as  to  obstruct  the  administration 
of  Justice,  the  misbehavior  of  any  of  the  offi- 
cers of  the  said  courts  in  their  official  transac- 
tions, arid  ths  disobediencs  or  resistance  by  any 
cffieer  of  ths  said  courts,  party,  juror,  ioUness  or 
any  other  person  or  persons  to  any  lawful  writ, 
process,  order,  rvls,  dsores  or  command  of  ths 
said  courts,'' 

It  win  thus  be  seen  that  even  in  the  Act  of 
Congress,  intended  to  limit  the  power  of  the 
courts  to  punish  for  contempto  of  its  authori^ 
by  summary  proceedings,  there  is  expressly  idi 
the  power  to  punish  In  this  summary  manner 
the  disobedience  of  anv  party  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command 
of  said  court.  This  Statute  was  only  designed 
for  the  government  of  the  courts  of  the  United 
States,  and  the  opinions  of  this  court  in  the 
cases  we  have  already  referred  to  show  conclu- 
sively what  was  the  nature  and  extent  of  the 
power  Inherent  in  the  courts  of  the  States  l^ 
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virtue  of  their  organization,  and  that  tiie  pun- 
ishmento which  Ihey  were  authorized  to  inflict 
for  a  disobedience  to  their  writs  and  orders  waa 
ample  and  summary,  and  did  not  require  the 
interposition  of  a  Jury  to  And  the  facto  or  as- 
sess the  punishment  This,  then,  ii  due  pro- 
cess of  law  in  regard  to  contempto  of  courts* 
was  due  process  of  law  at  the  time  the  Four^ 
teenth  Amendment  of  the  Federal  Constitution 
was  adopted,  and  nothing  has  ever  changed  Ii 
except  such  statutes  as  Congress  mav  have  en* 
acted  for  the  courts  of  the  United  ftates,  and 
as  each  Stata  may  have  enacted  for  the  govern- 
ment of  ito  own  courts. 

So  far  from  any  statute  OB  this  subject  lim- 
iting the  power  oi  the  courts  of  Iowa,  the  Ad 
of  the  Legislature  of  that  State,  authorizing  the 
injunction  which  these  parties  are  diarged  with 
violating,  expressly  declares  that  for  violating 
such  injunction  a  person  doing  so  shall  be  pun* 
ished  for  the  contempt  by  a  flne  of  not  less  than 
five  hundred  or  more  than  a  thousand  dollars, 
or  by  imprisonment  in  the  coun^  ^dl  not  mora 
than  six  months,  or  by  both  such  fine  and  Im- 
prisonment, in  tne  discretion  of  the  couxl  So 
that  the  proceeding  by  which  the  flne  and  im- 
prisonment imposed  upon  these  parties  for  con- 
tempt in  violating  the  mlunction  of  the  courts 
regmarly  Issued  in  a  suit  to  which  they  wero 
pi^es,  is  due  process  of  law,  and  always  has 
been  due  process  j1  law,  and  is  the  process  or 
proceeding  by  which  courts  have  from  time  Im- 
memorial enforced  the  execution  of  their  Of^ 
ders  and  decrees,  and  cannot  be  said  to  derive 
the  parties  of  their  liberty  or  propoty  without 
due  process  of  law. 

The  counsel  for  plaintilts  In  error  sedc  to 
evade  the  force  of  ttds  reasoning  by  the  propo- 
sition that  the  entire  Statute  under  which  thin 
injunction  was  issued  ii  in  the  nature  of  a  crim- 
inal proceeding,  and  that  the  contempt  of  court 
of  which  these  parties  have  been  found  guittj 
ii  a  crime  for  tne  punishment  of  which  th^ 
have  a  right  to  trial  by  Jury. 

We  cannot  accede  to  this  view  of  the  subject 
Whether  an  attachment  for  a  contempt  of 
court,  and  the  Judgment  of  the  court  punish- 
ing the  party  for  such  contempt,  ii  in  itself  ea- 
sentially  a  criminal  proceedinff  or  not,  we  do 
not  And  it  necessary  to  decide.  We  simply* 
hold  that,  whatever  Ito  nature  may  be,  it  is  ao 
offense  against  the  court  and  acainst  the  ad- 
ministratk»n  of  Justice,  for  which  courts  havo 
always  had  the  right  to  punish  the  putv  by 
summary  proceeding  and  without  trial  by  Jury; 
and  that  in  that  sense  it  is  due  process  of  law 
within  the  meaning  of  the  Fourteenth  Amend- 
ment of  the  Constitution.  We  do  not  suppose 
tbat  that  provision  of  the  Constitution  was  ever 
intended  to  interfere  with  or  abolish  the  powers 
of  the  courts  in  proceedings  for  contempt, 
whether  this  contempt  occurred  in  the  couraa 
of  a  criminal  proceeding  or  of  a  dvil  suit 

We  might  rest  the  case;here;  but  the  plain- 
tiffs in  error  fall  back  upon  the  propoattkm 
that  the  Statute  of  the  Iowa  Legislature  con- 
cerning the  sale  of  liquors,  undier  whidi  thin 
injunction  was  issued,  ii  Itself  void,  as  deprh^ 
ing  the  parties  of  their  property  aiid  of  their 
liberty  without  due  process  of  law.  We  am 
not  prepared  to  say  that  this  question  arims  In 
the  present  case.  The  principal  aoH  in  which 
the  injunction  was  issued,  for  the  coDtempl  of 
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I^O]  which  then  pftTtiM  have  beeatentenoed  to  im- 
pritonmeot  ind  to  pay  a  fine,  'htm  nerer  been 
tried  to  ftr  M  thk  recotd  ihowi.  We  do  not 
know  whether  the  pertiee  demanded  a  trial  hj 
Jniy  on  the  qneetlon  of  their  guOty  yiolation  of 
that  Statute.  We  do  not  know  that  their  would 
have  been  refused  a  trial  by  Jury  if  tney  had 
demanded  it  Until  the  trial  of  that  case  has 
been  had  they  are  not  injured  by  a  refusal  to 
grant  them  a  lory  trial.  It  ii  the  weD-settled 
doctrine  of  this  court  that  a  part  of  a  statute 
may  be  Toid  and  the  remainder  may  be  Talid. 
That  partof  this  Statute  which  declares  that 
no  person  shall  own  or  keep,  or  be  in  any  way 
concerned,  engaged  or  empk^ed  in  owning  or 
keeping,  any  mtoxicating  liquors  with  intent  to 
seU  the  same  within  this  State,  and  all  the  pro- 
hibitory clauses  of  the  Statute,  hare  been  held 
by  this  court  to  be  within  the  constitutional 
powen  of  the  State  Legislature,  in  the  cases  of 
MugUr  w.  Kdmat.  1»U.  a  628  [81:  906],  and 
PfweU  ▼.  AnntWMfito.  ISTU.  S.  67H  [88:258]. 
•  If  the  objection  to  Uie  Statute  is  that  it  an- 
tboriaes  a  proceeding  in  the  nature  of  a  suit  in 
equity  to  suppress  the  manufacture  and  sale  of 
intoncating  liquors  which  are  by  law  prohib- 
ited,  and  to  abate  the  nuisance  wtafeh  the  Stat- 
ute dedares  such  acts  to  be,  whererer  carried 
on,  we  respond  that,  so  fw  as  at  present  ad- 
▼ised,  it  appears  to  us  that  all  the  powers  of  a 
court,  whether  at  common  law  or  m  diancery, 
may  be  called  into  operation  hw  a  leffislative 
body  for  the  purpose  of  suppresnng  thtt  objec- 
tionable traffic;  and  we  know  of  no  hindrance 
in  the  Oonstitution  of  the  United  SUtes  to  the 
form  of  proceedings,  or  to  the  oourt  in  which 
this  remedy  shall  oe  had.  Oertainty  it  seems 
to  us  to  be  quite  as  wise  to  use  the  processes  of 
the  law  and  the  powers  of  the  court  to  prereat 
the  cTil  as  to  punish  the  <^ense  as  a  crime  tl* 
ter  it  has  been  committed. 

We  think  it  was  within  the  power  of  the 
OoQXi  of  Plymouth  Oounty  to  issue  the  wrtts  of 
injunction  in  these  cases,  and  that  the  disobedi- 
ence to  them  by  the  plaintiffs  in  error  subject- 
ed them  to  the  proceedings  for  contempt  which 
were  had  before  that  court. 

ThsJudgmnU  tf  iki  8t»prtm»  (hwrtqf  lama 


HAMILTON  0RM8BT  n  AU,  JVk  im 

«. 
WILLIAM  B.  WSBB  ar  Ab 

<Bee8.  a  B^porterlsed.  0-MLI 

JwHtdictioM   to  rmUw  Judgment  qf  Bupnmt 
Omri  qf  Dittria  qf  Columbia,  probating  a 


wiU'-JlnalJtidgmini  oatt—^uettiont  tvetfns- 
aUe~'-exe0pti4mt  writ  of  error  proper  toi 
denet   knomiedgt  <tf  wHl—inetrueUon. 

L  This  oourt  has  jurMlotloD  to  re-ezamlne  and 
rerene  or  afllnn  the  final  jud8:meQt  of  the  So* 
preme  Oourt  of  the  Dlstrlot  of  Columbia,  afflrm* 
Ina  an  order  of  the  same  court.  Id  speolal  term, 
admlttlna  ^  wUI  to  probate  and  reoord,  where 
such  final  judgment  and  order  affects  the  owner- 
ship  or  CUpoHtlonof  propertf  of  a  greater  yaluo 
thanlBgMi  * 

H  An  order  In  the  Supreme  Oourt  of  the  District, 
at  speolal  term,  admitting  a  will  to  probete  an4 
record,  Isa  final  Judgment  reviewable  by  the  geo* 
eralierm.1 

a^  A  proceeding  In  the  Supreme  Oourt  of  the  Die* 
trict  InrolTlng  the  TaUdl^,  as  a  test  wlU  and  tes> 
tament,  of  an  Instrument  oflteed  for  probate,, 
and  Its  admlsrion  to  probate.  Is  a  **oase,**  the  final 
judgment  In  whloh  can  be  here  rertowed,  wbea 
the  Taloe  of  the  matter  In  dispute  Is  suOdeDt. 

4  An  iu;»peal  to  the  general  term  from  the  final 
ocder  of  probate  made  In  the  speolal  term,  baieA 
upon  the  finding  of  a  Juy,  upon  Isroes  tried  hj 
them,  brings  Into  rerlew  before  the  general  tena 
all  the  queit^ons  of  law  that  are  properlj  pre> 
seoted  tty  the  MU  of  ezoeptloof  taken  at  the  trial. 

8w  An  appeal  to  this  oourt  from  the  final  Judgment 
of  the  Supreme  Oourt  of  the  District,  aflrmlnr 
the  order  of  prObate,  brings  here  for  re-e¥amlna 
tk»  aU  thequestJons  properly  arising  upoQthoe» 
biUs  of  exceptions. 

SL  A  proceeding  Inrolring  the  original  probate  of 
a  laM  will  and  testament  Is  notstrtotly  a  proceed* 
Ing  In  equity  and  may  be  brought  to  this  court 
upon  writ  of  error* 

7.  Brldenoe  that  the  decedent  recdred  the  bulk  of 
his  estate  by  breaking  the  wfll  of  his  grandfather 
is  Immaterial  upon  the  Issue  as  to  whether  the 
paper  In  question  was  or  was  not  TaUd  as  his  last 
win  and  testament. 

a^  Testimony  that  one  of  the  legatees,  about  the- 
date  of  the  wUU  bad  knowledge  of  Its  prorislous, 
Is  not  competent  upon  the  trial  of  the  Issue  as  to- 
competency  to  make  a  win. 

a^  It  was  not  error  to  refuse  an  Inetmctton  re>^ 
quested,  where  the  court  had  already  fully  ln» 
struoted  the  Jury  upon  the  snbJeoL 

[So.  179.] 

Argued  Jan.  9, 10, 1890.  Decided  MarekS,  1890. 

r\  ERROR  to  the  Supreme  Court  of  the  DIs^ 
trict  of  Columbia  to  review  a  Judgment  of 
the  Supreme  Court  of  the  District  of  Columbia, 
in  General  Terra  which  affirmed  the  final  order 
of  the  same  court  in  Special  Term  admitting  ta 
Nobate  the  last  will  and  testamentof  Levin  M. 
Pbwell.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mtttrt,  John  J.  Johnaoa,  Was.  G. 
JghnnoB  and  ITai.  Stone  Abort,  tot  plaintifla 
in  error: 


Hon.— ^lo /rand  and  umdm  iMusncs  in  aociO' 
mmeeofdtedorwm^wmnote  to  Harding  t. 
Bk.e.9wSBiL 

avoid  eonlrtMt,  seenoCstoAiiasliuHgT.Toisiv 

fofrtrontd^  flffnfffltinstil  (tt  wHiiriBniftitflffcm,  sse 
toHeblettT.MaeHsrhmd.Bk.«,p,tfL 

Am  to  ukm  iwd  sit  aeUietor  wooimm  of 
SnhsflflllM  of  aranioTm  osa  note  to  Alkive  t. 
Bk.i&,p.ML 

tt4  U.  & 


^towasneold  for  framd,1in»ttnity^druhkennem^ 
dmmt^  undue  IMMiwci,  trntmcOtiUttii^amei/ or  fraud 
cm  marriaot;  from  wardtngmardkuu  to  tnteUe  from 

Hardhig  r.  Haa4y,  Bk.  IL  P*  ^HL 


in^uenot  tn  eieeutUm  of  wflla 
the  testator  Ii  property  amounted  to  |80Qt» 
en^  and  the  attorney,  who  was  elso  the  draughts 
man  of  the  ***»<m<<u  was  mede  s  Imiwifliiiei  i  to  tb# 
eoctsttt  of  $80,000;  and  the  erldeoce  showed  the  te^ 
tator  to  have  expremed  affection  for  the  attomeyi 
that  petsons  were  present  who  heard  the  attotuay 
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If  the  testator  reodTed  his  eitate  from  one 
tawch  of  bis  family  and  by  bis  will  diverted  it 
to  anotber,  it  was  a  proper  drcomstance  in  de- 
termining the  reasonableness  of  the  wilL 

Davii  Y.  Calverti  6  Gill  A  J.  807. 

It  is  always  competent  to  show  that  a 
legatee  participated  in  the  preparation  of  the 
wnl  and  had  knowledge  at  that  time  of  tts 
contents. 

Mtlton  y.  ffunter,  18  Bush,  168. 167, 168; 
Jackacm,  Hoogland,  v.  Vail.  7  Wend.  126, 128; 
Morrii  ▼.  Stokea,  21  Ga.  662,  670,  671;  Fair- 
^m  ▼.  Boicamb,  86  Yt.  898. 418;  BeaU  ▼.  Otin- 
nifigham,  1  B.  Hon.  899,  401. 

If  the  testator  be  once  proved  to  be  under 
the  dominion  of  a  person,  that  dominion  is 
presumed  to  continue  and  control  him. 

Huguenin  ▼.  Basdey,  2  White  &  Tud.  Lead« 
Oas.  in  £q.  (4th  Am.  ed.)  1280,  and  cases  cited; 
M<mry  v.  8iU)^,  0  Bradf.  149,  168;  Taylor  t. 
Wilbum,  20  Mo.  806,  809.  810;  NewhauuY. 
Goodwin,  17  Barb.  286,  268;  DaviB  ▼.  Caldert, 
ii  GiU  &  J.  269,  808,  811,  812;  Boym  v.  Mosi^ 
-borough,  6  H.  L.  Cas.  61;  Roberts  v.  Trawiek, 
17  Ala.  66. 

Less  proof  of  undue  influence  is  required 
where  it  is  already  proved  that  the  person  exert- 
ing it  occupies  a  peculiar  relation  of  trust 
and  confidence,  which  is  itself  an  influence, 
and  where  that  person  is  a  large  beneficiary. 

Huguenin  v.  Basdey,  2  White  &  Tud.  Lead. 
Cas.  in  Eq.  (4th  Am.  ed.)  1274,  1277;  Jfotwy  ▼. 
Silber,  2  Bradf.  188, 147, 149,  161:  Van  Pdi  ▼. 
Van  Ptlt,  80  Barb.  188-140;  TyUr  ▼.  Oar- 
4inw,  86  N.  Y.  659;  (yNeU  ▼.  iTi/rray,  4  Bradf. 
S20;  Boyd  ▼.  Boyd,  66  Pa.  288,  298;  EofruH  r. 
Sarra,  1  Dnvall  (Ky.)  208;  Sears  ▼.  Shqfer,  6 
K.  Y.  268»  271-278;  Newhouse  ▼.  Goodwin,  17 


Barb.  286,  269,  269;  ffarvey  t.  6uUens,4Alio, 
147, 161^164;  Einns  ▼.  Johnson,  60  Barb.  77. 
78;  JkOe  ▼.  DaU.  88  K.  J.  1^.  274,  976;  Mc- 
Laughlin T.  MoDa/9iU,  68  N.  Y.  218.  219. 

Bvidence  that  the  legatee  improperly  in> 
fluenced  the  testator  as  to  other  important  mat- 
ters than  the  execution  of  said  will  is  proper  to 
be  considered  by  the  Jury  as  tending^to  show 
that  she  did  improperly  influence  him  to  make 
the  bequests  in  her  favor,  or  to  exclude  othen 
of  his  next  of  kin  and  beirs-at-law  from  a  par- 
ticipation in  his  estate. 

Muguenin  ▼.  Baseley,  2  White  A  Tud.  Lead. 
Cas.  in  £q.  (4th  Am.  ed.)  1280;  Boyse  ▼.  Boss- 
borough,  6  H.  L.  Cas.  61;  Lewis  r.  Mason,  109 
Mass.  171, 174;  Newhouse  ▼.  Goodwin,  17  Barb. 
268. 

Evidence  that  a  beneficiary  under  the  will, 
instrumental  in  procuring  the  preparation  and 
execution  of  the  same,  prevented  certain  of  the 
next  of  kin  or  heirs-at-law  of  saki  testator,  who 
are  injured  by  said  will,  from  having  access  to 
him;  that  she  misrepresented  such  next  of  Ud 
or  heirs-atlaw  to  the  said  testator, — shows 
undue  influence. 

Tyler  v.  Gardiner,  dS  N.  Y.  692,  698;  Dda- 
fM  V.  Parish,  26  N.  Y.  91-96;  Huguenin  v. 
Baseley,  2  White  A  Tud.  Lead.  Cas.  in  Eq. 
(4th  Am.  ed.)  1289. 

Messrs.  Enoch  Totten  and  Wm.  R  Webb, 
for  defendants  in  error: 

This  court  is  without  Jtirisdiction  to  review 
this  cause  because  it  is  a  case  of  equity  Jurisdic- 
tion, and  cannot  be  brou^t  into  this  court  for 
review  on  a  writ  of  error,  and  the  motion  to  dis- 
miss should  be  granted. 

Mauro  v.  RiMie,  8  Cranch,  0. 0. 147;  Brew- 
Her  V.  Wakefield,  68  U.  8.  22  How.  118  (L^Ml); 


.lead  the  oodlofl  over  to  the  testator,— Held,  that  the 
burden  of  proof  in  such  a  case  is  upon  the  proponent 
to  thow«tliat  the  testator  fuliy  understood  the  nat* 
ore  and  oonsequenoes  of  (the  testamentarjr  act. 
Be  8oule.8  Abb.  N.  a  288,  IS  N.  Y.  8.  B.  682;  lie 
Martin,  96  N.  Y.  Itt;  OoUier  v.  Idle^.  1  Bradf.  9A; 
Post  T.  Mason«  91 N.  Y.  6». 

A  person  of  sound  mind,  aotln^  with  full  knowl- 
'•dge  of  her  affairs,  competent  to  understand  her 
relations  to  those  whom  she  wishes  to  benefit,  may 
bestow  her  bounty  as  she  likes,  and  no  presumption 
•of  unfair  dealing  can  arise,  although  one  of  theben- 
-efloiarles  happens  to  be  her  attorney.  Undue  in- 
fluence, when  relied  upon  to  defeat  a  testamentary 
•disposition,  must  be  proyed  and  not  merely  ssmmed 
toezist.  Loderv.Wbelp]ey,lUN.Y.280,lON.Y. 
:8.  B.  Sn:  lie  Smith, «  N.  Y.  51S. 

The  rule  reiterated  that,  where  a  man  has  a  wlfs 
liTinir  at  the  time  of  histmarrlace  to  deceased,  who 
was  induced  to  marry  him  and  make  a  wiU  in  his 
favor  on  the  suppositioa  that  be  was  sioffle.  it  is 
such  a  fraud  as  Titiates  the  will.  Re  Bookwell^s 
WiU,  18  N.  Y.  8.  R.  437;  TUby  v.  Tilby,  2  Dem.  614. 

Brldence  of  undue  influence  by  the  wife  of  the  tes- 
tator to  induce  the  will,  which  was  largely  m  her 
favor,  considered  and  held  Insuffloient.  Mason  v. 
WilUams,  68  Hun,  8B8. 

The  fact  the  the  wm  was  left  for  Uyears  after  tts 
execution  on<Aianffed  and  undisturt>ed,~Held,  evt- 
-dence  in  favor  of  the  deliberate  purpose  of  the  tes- 
tator te  tts  ezeootloo.  Be  Harold^  Wfll,  MK.  Y. 

Where  a  WiU  was  made  with  fuU  knowledge  of  lis 
effect,  when  the  testatrix  was  free  from  all  restrain- 
Inff  influences,  the  facts  that  the  relatives  were  left 
iaindlffeotoiroumstances,aDd  most  of  the  property 
bequeathed  to  the  aDlrltiial  advlsv  of  the  testatrix, 

8oe 


do  not  render  the  will  invalid,  espedaDy  where  It 
appeared  that  testatrix  was  not  pleased  with  her 
relatives,   lie  HoUohan's  WiU,  M  K.  7. 8.  B.  4«. 

Testatrix  gave  all  her  inopsrtj  to  her  mtnor 
grandson,  and  upon  his  death  without  Issue  to  hsr 
brothers,  sisters  and  nieoes.  She  had  an  unfavora- 
ble opinion  of  the  grandson^  father,  and  named 
her  brother,  in  whom  she  had  fuU  eonfldeooe,  as 
executor,  with  authority  to  manage  the  estate  for 
the  grandson.  Held,  that  the  fsots  Indicated  no 
fraud  or  undue  influenoe.  B$  Ifnssfirsns*  Win,  il  y. 
Y.8.B.488. 

The  fact  that  the  will  distnhsrits  ooooftestatorli 
children  Is  not  alone  CTldence  of  undue  Saflaeoosw 
lie  Hall's  wm,  n  N.  Y.  8.  B.  807;  Oodney  V.  Codney, 
08  N.  Y.1B2:  Marx  r.  MoGlynn,  »  K.  Y.  887;  Bs 
Martin,  98  N.  Y.  198. 

A  win  was  prepared  by  a  stranger  under  the  di- 
rection of  testatrix^S  son,  to  the  absenoe  of  testatrix. 
It  appeared  from  credible  testimony  that  testatrix 
heard  the  will  read,  and  expressed  hsr  satlsteotloa 
therewith.  The  whole  evidence  reviewed,  and  held 
not  sufficient  to  justify  a  finding  that  the  will  was 
the  result  of  the  son's  undue  influenoe.  Bs  John- 
son's WiU,  6  N.  Y.  Supp.  tt2. 

WIU  contested  by  son  for  undue  influenoe,— faolB 
of  its  execution  rerlewed,  and  held  insufilclsnt  ert- 
dence  of  undue  influence,  lie  Whiter  wm,  28  If . 
Y.  &  R.  882:  OhUdren's  AidSooiety  v.  Loveridg«,T8 
N.  Y.  804;  Oudney  v.  Cudney,  dS  N.  Y.  1I8L 

Bvldence  to  establish  undue  Influeoce  iipoo  an 
Infirm  testator,  considered  and  held  InsnflelaBt  to 
defeat  a  wilL    McKenna's  WOl,  4  M.  Y.  Soppu  I88L 

The  famiUar  rules  as  to  validity  of  a  pioilskm  In 
the  WiU  of  an  Infirm  and  Ignorant  peesoom  favor 
of  the  draftsman,  ap^led.  BsLaa8bfl>.Wfll»Vir, 
Y.8.B.4I01 


1861. 


Obmdt  ▼.  W 
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M^hm  T.  6M)$r,  10  Gfll  ft  J.  886;  WMtr  ▼. 
DiwOtf,  79 uTs.  18  WaU.  440a0:4»);  U,  8. 
▼.  JMigm.  70  U.  S.  8  Wall,  m  (18:111);  Mo- 
<k>UMm  T.  .Ovwr,  48  U.  a  8  How.  61  (11:179); 
The  8an  F^ro.  16  U.  8.  8  Wbatt  188  (4:908); 
Oarttt  ▼.  OutUng,  18  U.  8. 8  Craoch,  861  (8:658); 
(7.  A  ▼.  BnUMjmXJ.  8.  414  (86:1077);  Amf 
▼.  flM«r,  108  U.  8.  181  (96:96):  durgiU  ▼.  Zo- 
|»tf<9f,  49  U.  a  8  How.  48  (19:6«Sx 

The  decree  of  the  apeclal  term  admitttng  the 
will  to  probate  and  srantioir  letters  testamentary 
was  made  in  aocoraance  with  the  requirements 
of  the  statute  and  was  rightly  made. 

Pegg  t.  Warford,  4  Md.  88o;  Price  ▼.  Tajflor, 
91  Md.  868;  Van  Nm  T.  Van  Neu,  47  U.  8. 
«  How.  68  (18:844). 

The  influence  which  wHI  aToid  and  annul  a 
will  must  be  a  present  constraint,  sufficient  to 
overcome  the  free  agency  of  the  teatator  at  the 
time  the  will  was  made. 

Layman  ▼.  Canreg,  60  Md.  986;  1  Redf. 
WUls.  694,  684;  Ebkerty.  FUnory,4»Vn.  46. 

Mr.  JiuUc$  Harl&B  deUvered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  reTiew  a 
Judraent  of  the  8upreme  Court  of  the  District 
of  Columbia,  in  general  term,  which  affirmed 
«  final  order  of  the  same  court,  in  special  term, 
admitting  to  probate  and  recoid  a  certain  writ- 
ing as  the  last  will  and  testament  of  Levin  M. 
Powell,  who  died  in  the  City  of  Washington 
on  the  15th  dair  of  January,  1885.  That  in- 
strument provided  for  the  disposition  of  prop- 
erty of  the  value  of  more  than  one  hundred 
thousand  dollars.  • 

At  October  Term,  1886,  of  this  court  a  mo- 
tion was  made  that  the  writ  of  error  be  dis- 
missed for  want  of  Jurisdiction,  "beosnae  the 
Judgment  of  the  Supreme  Court  of  the  District 
of  Columbia  to  which  said  writ  of  error  was 
directed  ii  not  a  final  Judgment;"  and,  in  the 
Alternative,  that  the  judgment  bo  affirmed  be- 
cause the  writ  of  error  was  sued  out  merely  for 
delay.  That  motion  was  overruled.  Onmbg 
T.  WM,  188  U.  8.  680  [80:  19491.  At  the 
present  term  a  second  motion  to  dismiss  was 
made;  this  time,  upon  the  ground  that  the  case 
is  one  of  equity  Jurlsdictioo,  and  oould  be 
broiight  here  onfy  by  appeal. 

The  history  of  this  litigation,  aa  disclosed  Xsiy 
the  record,  is  as  follows: 

Sarah  C.  ColmesnQ,  one  of  the  helrt-at-Iaw 
of  the  deceased,  presented  to  the  Bupreme 
Court  of  the  District  of  Columbia,  balding  a 
ial  term  for  probale  business,  a  petition 


spedi 
alleffi 


lleging  that  the  above  writing— previously 
presented  to  that  court  for  probate  by  the  per- 
sons named  therein  as  executors— was  not  the 
last  will  and  testament  of  Levin  M.  Powell; 
that  by  reason  of  his  physical  and  menial  ooo- 
dition  he  was  incompetent  to  make  a  will;  and 
that  if  his  name  was  plsced  to  that  writing  it 
was  not  done  bv  his  will,  but  br  the  procure- 
ment, undue  influence  and  fraud  of  Harriet  C. 
Stewart,  one  of  the  persons  named  therein  as  a 
lentee. 

it  was  thereupon  oidered  that  the  following 
issues  be  transmitted  to  be  tried  in  the  drcutt 
court  before  a  Jury: 

"First  Whether  the  said  paper>writine 
purporting  to  be  the  last  will  and  testament  c3 
the  said  LeftnM.  Powell,  bearing  date  on  the 
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87th  of  October,  1884,  waa  executed  and  at- 
tested In  due  form  of  law. 
"Second.    Whether  the  contenta  of  aald 

Kper-writing  were  read  to  or  bv  the  aald  Levin 
Powell  at  or  before  the  alleged  execution 
thereof  by  him. 

"Thirtf.  Whether  the  aald  Levin  M.  PoweU 
at  the  timeof  the  alleged  aicning  of  aald  paper- 
writing  was  of  sou  no  and  aisposhig  mind  and 
capable  of  executing  a  valid  cfoed  or  contract. 

"Fourth.  Whether  the  aald  writing  was 
executed  by  the  said  Levin  M.  Powell  under 
the  Influence  of  suggestions,  importunitirs  and 
undue  persuasion  of  the  said  Harriet  C.  Stew, 
art,  or  any  other  person  or  persons,  when  his 
mind,  from  its  disordered,  diseased  and  enfee- 
bled state,  was  unable  to  resist  the  same. 

"Fifth.  Whether  the  execution  of  said  pa- 
per-writing  was  procured  hj  fraud,  misrepre- 
sentation or  undue  Influence  or  persuasion  of 
the  said  Harriet  C.  Stewart,  or  any  other  per- 
aon  or  persons  acting  of  their  own  volition  or 
UDder  the  direction  or  the  said  Stewart" 

Subsequently,  In  the  Supreme  Court  of  the 
District,  nolding  a  circuit  court,  an  order  was 
made  that  upon  the  trial  of 'the  above  issues 
before  a  luiy,  Mrs.  Colmesnil  and  others  who 
had  flled  caveats  should  be  plaintiffs,  and 
Charlea  D.  Drake  and  William  B.  Webb,  as 
the  proponents  of  the  last  will  and  testament 
of  tne  deceased,  and  who  were  named  as  his 
executors,  should  be  defendants. 

The  verdict  of  the  Jury  consisted  of  answers 
to  the  aboTe  questions.  The  first,  second  and 
third  were  answered  In  the  affirmative;  the 
fourth  and  flfth  in  the  negative.  A  motion 
for  a  new  trial  having  been  oTemiled,  the 
caveators  proaecuted  an  appeal  to  the  general 
term,  which  afllrmed  the  aotioo  of  the  apecial 
term. 

At  a  subaequant  date  the  caveators  flled  in 
the  Supreme  Court  of  the  District,  holding  a 
special  term  for  what  la  called  oriHiansT  court 
business,  the  record  of  the  trial  of  the  Issues 
submitted  to  the  Jury,  and  moved  that  the 
verdict  be  set  aside  upon  the  ground  that  the 
court  trying  those  Msuea  errad  In  rejecting 
competent  testimony,  in  Its  instmctioiM  to  the 
Jury,  In  refnsinf  to  instruct  the  iury  as  re- 
quested by  the  caveators,  and  In  rulings  during 
the  trial  to  which  ther  took  exoeptiona.  Thfi 
motion  was  overrulecf,  and  an  oroer  was  made 
admitting  the  writing  In  question  to  probate 
and  record  as  the  mil  of  Levin  M.  Powell, 
and  directing  lettera  testamentary  to  Issue  to 
the  persons  named  therein  aaexecutora.  From 
this  last  order  an  appeal  was  taken  to  the  gen- 
eral term,  which  afllrmed  the  order  of  the 
special  term  owruHng  the  motion  to  set  aside 
the  verdict  of  the  Juir.  aa  well  aa  the  order  ad- 
mitting the  above  writing  to  piobate  as  the  last 
will  of  the  deceased. 

The  question  raised  by  ttie  flrat  motion  to 
dismiss  for  want  of  jurisdiction  In  this  coart| 
having  been  re-arffued,  will  be  again  examined 
in  connection,  with  the  motion  to  dismiss,  upon 
the  ground  that  Uie  case.  In  any  event,  ii  one 
of  equity  cognisance  to  be  brought  hm  only 
by  appc«L  We  do  thii  because  no  opinion 
was  oelivered  when  this  motioo  was  ovmuled 
at  a  former  term. 

The  defendants  In  error  contend*  fat  effect. 
that  this  court  la  without  Jurisdiction  to  review 

§07 


[501 


47-68 


BUFBBMB  COUBT  OV  THB  UmTED  StATBI. 


Oct.  Tsbm, 


an  order  of  the  Supreme  Coart  of  the  District, 
by  virtue  of  whicn  a  writing  is  finally  admit- 
ted to  probate  as  the  last  will  and  testament  of 
the  person  signing  it,  whatever  may  be  the 
value  of  the  matter  in  dispute.  This,  it  is  ar- 
[51]  gued,  results  from  the  statutes  re^nilating  the 
Jurisdiction  of  the  courts  of  the  District,  and 
the  decisions  of  this  court  declaring  their  scope 
and  effect.  * 

The  Act  of  February  27,  1801,  concerning 
the  District  of  Columtda  (2  Stat  108),  created 
the  Circuit  Court  of  the  District,  with  all  the 
powers  in  such  court  and  the  Judges  thereof 
that  were  vested  by  law  in  the  circuit  courts 
and  Judges  of  the  drcuit  courts  of  the  United 
States,  and  with  Jurisdiction  of  all  crimes  and 
offenses  committed  in  the  District,  and  of  all 
cases  in  law  and  equity  between  parties,  both 
or  either  of  which  shall  be  residents  thereof. 
The  eighth  section  of  the  Act  provided  that 
"any  final  Judgment,  order  or  decree  in  said 
circuit  court,  wherein  the  matter  in  dispute, 
exclusive  of  costs,  shall  exeeed  the  value  of 
one  hundred  dollars,  may  be  re-examined  and 
reversed  or  aflOrmed  in  the  Supreme  Court  of 
the  United  States,  by  writ  of  error  or  appeal, 
which  shall  be  prosecuted  in  the  same  nuinner, 
under  the  same  regulations,  and  the  same  pro- 
ceedings shall  be  had  theran,  as  is  or  shall  be 
provided  in  the  case  of  writs  of  error  on  judg- 
ments, or  appeals  upon  orders  or  decrees,  ren- 
dered in  the  circuit  court  of  the  United  States.** 
The  same  Act  created  an  orphans'  court  in 
each  of  the  Counties  of  Washington  and  Alex- 
andria, that  should  have  the  powers  and  per- 
form the  duties  prescribed  in  reference  to  such 
courts  in  Maryland,  appeals  therefrom  to  be  to 
the  Circuit  Court  of  the  District,  which  should 
therein  have  all  the  powers  of  the  chancellor 
of  that  State.    $12. 

Among  the  statutes  of  Marrhmd  the.:  in 
force  was  the  Act  of  1798,  which  authorized 
the  orphans'  court,  whenever  reouired  by  either 
party  to  a  contest  therein,  to  direct  a  plenary 
prooeedlng  by  bill  or  petition,  to  which  there 
should  be  an  answer  on  oath  or  afiArmation, 
and  which  made  it  the  duty  of  the  court,  when 
either  party  reouired  it,  to  direct  an  issue  or 
issues  to  be  made  up  and  sent  to  the  court  of 
law  most  convenient  for  trying  the  sam&  The 
Act  provided  that  such  courts  o^  taw  "shaB 
have  power  to  direct  the  lury,  and  grant  a  new 
trial,  as  if  the  issue  or  usues  were  in  a  suit 
therein  Instituted,  and  a  certificate  from  such 
court,  or  any  Judge  thereof,  of  the  verdict  or 
findinff  of  the  Jury,  under  the  seal  thereof, 
shall  oe  admitted  by  the  orphans'  court  to 
rS21  establish  or  destroy  the  daun  or  any  part 
^  ^  thereof;**  also,  that  "the  orphans'  court  sluOl 
give  Judgment  or  decree  upon  the  bill  and  an- 
swer, or  upon  bill,  answer,  deposition  or  find- 
ing of  the  juiy."  2  Kilty's  Laws  Md.  chap. 
101,  sub.  chap.  8,  %  20;  Dennis*  Probate  Laws 
D.  C.  67. 

By  the  Act  of  March  8, 1888  (12  Sut  782), 
the  Circuit,  District  and  Criminal  Courts  of 
the  District  were  abolished,  and  the  Supreme 
Court  of  the  District  was  esUblished  with  gen- 
eral Jurisdiction  In  law  and  equi^,  and  with 
the  powers  and  Jurisdiction  tbenjpossessed  vod 
exercised  by  the  circuit  court  That  Act  pro- 
vided that  one  of  the  Jostlcca  min^t  bold  a 
District  Court  of  the  United  Staiet  for  the 
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District  of  Coltunbla  in  thefsame  manner 
and  with  the  same  powers  and  JuiisdictioD 
possessed  and  exercised  by  other  district  courts 
of  the  United  States,  and  a  criminal  court  with 
the  same  oowers  as  were  exercised  by  the 
Criminal  Court  of  the  District;  that  special 
terms  of  such  supreme  court  should  be  held 
by  one  of  the  Justices,  at  such  time  as  the  court 
in  general  term  should  direct,  and  by  whidi 
non-enumerated  motions  In  suits  and  proceed- 
ings at  law  and  in  equity,  and  suits  in  equl^, 
not  triable  by  Jury,  should  be  heard  and  a^ 
termlned,  such  Justice,  however,  having  the 

Eower  to  order  any  such  motion  or  suit  to  be 
eard,  in  the  first  instance,  at  the  general  term; 
and  that  "any  party  aggrieved  hy  any  order. 
Judgment  or  decree,  made  or  pronounced  at 
anv  such  special  term,  mav,  if  the  same  In- 
volve the  merits  of  the  action  or  proceeding, 
appeal  therefrom  to  the  general  term  of  said 
supreme  court,  and  upon  such  appeal  the  gen- 
eral term  shall  review  such  order,  iudgment  or 
decree,  and  affirm,  reverse  or  modify  the  same, 
as  shall  be  Just."  §  6.  It  also  provided  that 
"all  issues  of  fact  triable  by  a  Jury  or  by  the 
court  shall  be  tried  before  a  single  Justice: 
when  the  trial  is  by  a  Jury,  at  a  dnmlt  coort; 
and  when  the  trial  is  without  a  Jury,  at  a  dr- 
cuit court  or  special  tenn."    g  7. 

The  eighth  and  ninth  sections  of  the  Act  are 
as  follows: 

"Sec  8.  If,  upon  the  trial  of  a  cause,  aa 
exception  be  taken.  It  may  be  reduced  to  writ- 
ing at  the  time,  or  It  may  be  entered  on  the 
m&iutes  of  the  Justice,  and  afterwards  settled 
in  such  manner  as  may  be  provided  by  the 
rules  of  the  court,  and  tnen  stated  in  writinc 
in  a  case  or  bill  of  exceptions,  with  so  much  ot 
the  evidence  as  may  be  material  to  the  Ques- 
tions to  be  raised,  but  such  case  or  bill  of  ex* 
ceptlons  need  not  be  sealed  or  signed.  Tb# 
Justice  who  tries  the  cause  may,  in  his  discr^ 
tion,  entertain  a  motion,  to  be  made  on  hie 
minutes,  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions,  or  for  insufficient  evi- 
dence, or  for  excessive  damages:  iVoMdad; 
That  such  motion  be  made  at  the  same  term 
or  circuit  at  which  the  trial  was  had.  Whea 
such  motion  is  made  and  heard  upon  the  mi&> 
utes,  an  appeal  to  the  general  term  may  be 
taken  from  the  decision,  m  which  case  a  bfll  of 
exceptions  or  case  shall  be  settled  in  the  usual 
manner. 

"  Sec.  9.  A  motion  for  a  •jsm  trial  on  a  caae 
or  bill  of  exceptions,  and  an  application  for 
Judgment  on  a  special  verdict  or  a  verdict  takea 
sublet  to  the  opinion  of  the  court,  shaU  be 
heard  In  the  firat  instance  at  a  general  term.** 

The  next  Act  of  Congren  having  any  bear* 
ing  upon  the  Question  bcuFore  us  Is  that  it  June 
21, 1870,  whicn  provides  that  the  several  gen- 
eral and  special  terms  authorixed  by  the  A^  of 
March  8,  1888,  *'  which  have  been  or  may  be 
hdd,  shall  bcL  and  are  declared  to  be  Jieverally, 
terms  of  the  Supreme  Court  of  the  District  of 
Columbia;  and  the  Judgments,  decrees,  aeo- 
tences,  orders,  proceedmga  and  acta  of  safcl 
general  terms,  special  terms,  circuit  courts,  die* 
trict  courts  and  criminal  courts,  heretofore  or 
hereafter  rendered,  made  or  nad,  sbaD  be 
deemed  Judgments,  decrees,  seatenoss,  ordsow 
proceedings  and  aoH  of  suld  eupieuie  oooru 
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PraMed,  Thai  nothing  berain  contained  tball 
affect  the  rl^t  of  appeal  as  proTided  by  law." 

The  tame  Act  abolisned  the  orphans'  court  and 
tsTeated  the  Jnatice  holding  tne  wpedtX  term 
of  the  fopieme  coort  for  that  purpoae  with 
the  powers  and  Jnriidiction  then  heid  and  ex- 
ercised by  the  former  ooort,  subiect,  bowerer, 
to  the  proTisions  of  the  fifth  sectton  of  the  Act 
offManch  8, 1868,  giring  an  appeal  to  the  gen- 
eral term  from  any  ordor  inTolTing  the  merits. 
18  Stat  160. 

The  proTisiona  of  thefAcli  of  1868  and  1870. 
•0  far  as  they  legolate  the  Jprisdiction  ana 
practice  in  the  courts  of  this  District,  are  em- 
bodied in  chapter  28  of  the  Berised  Statates 
of  tbe  District,  without  any  material  change. 

When  the  Rerised  Sututes  of  1874  were  en- 
acted, the  Jurisdiction  of  this  court  as  to  judg- 
ments or  decrees  of  the  Supreme  Court  of  the 
District  was  thns  defined:  "Tbe  final  Judg- 
ment or  decree  of  tbe  Supreme  Court  ox  tbe 
District  of  Columbia,  in  any  case  where  the 
matter  in  dispute,  exdusiTe  of  costs,  exceeds 
the  Talue  of  one  thousand  dollars,  nuy  be  re- 
examined and  reversed  or  alBrmea  in  the  Su- 
preme Court  of  the  United  States,  upon  writ 
of  error  or  ^ypeal,  in  the  same  manner  and  un- 
der the  same  regulations  as  are  proTided  in 
cases  of  writs  of  error  on  Judgments,  or  ap- 
peals from  decrees  rendered  in  a  circuit  court'' 
Rer.  Stat  g  706.  But  by  an  Act  approved 
February  25, 1870  (20  Stai  820),  audi  power 
of  review  was  extended  lo  oases  where  the 
matter  in  dinmte  exceeded  tbe  value  of  f9,500. 
exdosive  of  costs;  and  by  an  Act  passed 
March  8, 1886,  tbe  amount  was  increased  to 
$5,000,  with  the  reservation  of  the  right  of  ap- 
peal or  writ  of  error,  without  regard  to  the 
sum  or  value  in  disputis,  in  cases  involving  the 
validity  of  any  patent  or  copvrigbt,  or  in  wnidi 
is  drawn  in  question  the  vudi^of  a  treaty  or 
statute  of.  or  an  authority  exercised  under, 
the  United  Statea.    28  Stat  448.  « 

It  is  contended  oo  behalf  of  tbe  appellees, 
that,  akhouffb  this  court  has  Jurisdiction  to  re- 
examine ana  reverse  or  alBrm  the  final  Judg- 
ment or  decree  of  the  Supreme  Court  ox  the 
District  of  Columbia,  in  any  case  where  the 
Talue  of  the  matter  in  dispute,  exdusive  of 
costs,  exceeds  $5,000.  it  has  not  jurisdiction  to 
reexamine  the  final  Judgment  ox  that  court,  in 
general  term,  affirming  an  order  of  the  same 
court,  in  special  term,  admitting  a  will  to  pro- 
bate and  record,  although  such  final  Judgment 
and  order,  unless  reversed,  may  affect  the 
ownership  or  dispositioQ  of  property  of  a 
greater  value  than  that  amount  And  thia 
view,  it  is  argued,  ia  sustained  1^  the  decisions 
in  Van  Nm  v.  Van  Nm,  47  U.  a  6  How.  62, 
67_[12:  844.  846],  and  Browny.WOe^.  71  U.  a 
4  WaU.  166  p8: 884].  We  are  of  opinion  that 
this  point  was  ndther  inrdved  nor  decided  in 
those  cases. 

Before  examining  those  oases  our  attention 
wm  be  firtt  given  to  that  of  OairUt  t.  OuUhig. 
12  U.  S.  8  Cranch,  251  P:  (WQ.  That  was  an 
appeal,  under  tbe  Act  of  1801,  fhnn  a  Judg- 
ment of  the  Circuit  Court  of  this  District,  si- 
firmlng  a  Judgment  of  the  Orphans'  Court  of 
Alexandria  County  (which  court  had  the  same 
Jurisdiction,  and  was  created  by  tbe  same  Act, 
as  tbe  Orphans^  Court  of  Washington  County), 
tHwrissIng  a  petition  filed  for  .the  revocatloo 
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and  repeal  of  tbe  probate  of  a  wHL  Two  ob- 
jections to  tiie  appiMl  were  urged  in  this  court: 
(1)  that  by  tbe  Act  of  1801  the  circuit  court 
had  only  the  power  of  the  diancellor  of  Mary- 
land, and  tbat  tiy  the  biws  of  Maryland  the 
decree  of  the  chancellor  was  final;  (2)  that  the 
decree  of  dismisial  was  not  a  final  Judgment, 
order  or  decree  of  the  circuit  court  wherein  the 
matter  in  dispute,  exdusive  of  costs,  exceeded 
$100.  Mr.  jM9tic$  Stoiy,  speaking  for  the 
court,  said  as  to  tbe  first  objection:  ^'  We  are 
of  opinion  that  the  ooodusiveness  of  its  sen- 
tence forms  no  part  of  the  essence  of  the 
powers  of  the  oourt  Its  powers  to  act  are  as 
ample  independent  of  their  final  quality  as 
withit  Besides,  the  Act  of  February  27. 1801 . 
has  expressly  allowed  an  appeal  fxom  *  ail  final 
Judf^ents,  orders  and  decrees  of  the  circuit 
courts,'  where  tbe  matter  in  dispute  exceeds 
the  limited  value,  and  there  is  nothing  in  tbe 
context  to  xarrow  the  ordinary  import  of  the 
language.  We  cannot  admit  that  construction 
to  be  a  sound  one  which  seeks  by  remote  in- 
ferences to  withdraw  a  case  from  tbe  general 
provisions  of  a  statuts,  whldi  is  deariy  within 
its  words  and  perfectly  consistent  with  its  in- 
tent The  case  of  Taun^  v.  Bank  pf  Alest- 
andria,  8  U.  S.  4  Crandi,  884  (2:  656],  is.  In 
our  Judgment,  decisive  against  this  objection." 
In  leference  to  the  seccmd  objection,  it  was 
said:  '<  It  is  conceded  by  both  parties  that  the 
estate  devised  to  the  respondent,  Sally  0.  Cut- 
ting, la  worth  several  thousand  dollars.  If, 
then,  the  probate  of  the  will  had  anv  l^gal 
operation  and  was  not  merdy  void,  the  con- 
troversy as  to  tbe  validity  of  that  probate  was 
a  matter  in  dispute  equiu  to  the  value  of  the 
estate  devised  away  from  the  heirs."  The  de- 
cree of  the  circuit  court  in  that  case,  dismissing 
tbe  petition,  was  reversed,  and  the  cause  re- 
manided  to  that  oourt  with  directlona  to  pro- 
ceed to  a  hearing  upon  the  merita.  The  cir- 
cuit court  was  thus  required  to  determine,  upon 
its meriu,  the  validity  of  theprobate  of  a  wHL 
The  case  of  Van  Jim  v.  VanN€m  also  arose 
under  the  Act  of  1801.  It  involved  the  quM- 
tion  whether  a  particular  person  was  thA 
widow  of  an  intestate,  and  upon  that  question 
depended  the  right  of  that  petson  to  have  let- 
ters of  administration  cnmted  to  ber.  This 
issue,  having  been  ralaea  in  the  orphans'  court 
by  petition,  was,  pursuant  to  the  Maryland 
SUtute  of  1798.  sent  to  the  circuit  court,  as 
originally  establlahed.  for  trial  by  Jury,  un- 
der the  instruotloos  ox  tbat  oourt  a  veroict  was 
returned  acainst  the  petitiooer;  and  Inr  its  or- 
der the  finding  of  the  Jury  was  certified,  under 
sed,  to  the  orphans'  court,  where  the  petitioo 
was  dismissed.  From  that  order  a  writ  of  er^ 
ror  was  brought,  raising  the  question  whether 
this  court  could  take  cognlzsjice  of  the  case, 
and  inquire  whether  the  circuit  court  erred  in 
iU  instruction  to  the  Jury.  QW^  JutHei 
Taney,  speaking  for  the  court,  said:  "It  la 
tnia  the  orphans'  court  has  no  power  to 
grant  a  new  trial,  and  is  bound  to  consider  tbe 
Fact  to  be  as  found  by  the  Jury;  and  conse- 
quently the  ludgment  of  that  court  must  be 
against  the  plaintiff.  But  the  matter  in  ooo- 
test  in  tbe  orphans'  court  is  the  right  to  the 
letters  of  administration.  And  it  la  the  prov- 
ince of  that  court  to  apply  the  law  upon  that 
sul^ect  to  the  fact,  as  esublished  by  tbe  verdiot 
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of  tbe  jury,  and  to  make  their  decree  accord- 
iDjrlv,  refusing  to  revoke  the  letters  granted  to 
the  defendant,  and  dismiBsingthe  petition  of  the 
plaintiff.  The  auit  between  the  parties  must 
remain  stillpending  until  that  decree  is  pro- 
nounced. The  certificate  of  the  circuit  court 
is  nothing  more  than  evidence  of  the  finding  of 
the  lury  upon  the  trial  of  the  issue.  It  merely 
certmes  a  fact,  that  is  to  say.  that  the  Juiy  had 
so  found.  And  the  order  of  the  circuit  court, 
directing  a  fact  to  be  certified  to  another  court 
to  enable  it  to  proceed  to  judgment,  can  hardly 
be  regarded  as  a  judgment,  order  or  decree,  in 
the  legal  sense  of  these  terms  as  used  in  the  Act 
of  Congress.  Certainly  it  is  not  a  final  judg- 
ment or  order.  For  it  does  not  put  an  end  to 
tbe  suit  in  the  orphans'  court,  as  that  court 
alone  can  dismiss  the  petition  of  the  plaintiff 
which  Is  there  pending;  and  no  other  court  has 
the  power  to  pass  a  judgment  upon  it.  A  ver- 
dict .in  any  court  of  common  law,  if  not  set 
aside,  is  in  aU  cases  conclusive  as  to  the  fact 
found  by  the  lury,  and  the  judgment  .of  the 
court  must  foUow  it,  as  the  orphanr  court 
must  follow  the  verdict  in  this  case.  Tet  a 
writ  of  error  wOl  not  lie  imon  the  verdict" 

The  case  of  Brtnon  v.  wU$ff  is  to  the  same 
effect  That  case  arose  upon  a  petition  filed  in 
the  orphans'  court  before  the  Act  of  1868  was 
passed,  raising  the  question  whether  the  peti- 
tioner was  a  cnQd  of  the  intestate,  and  as  such 
entitied  to  a  certain  fund  in  the  hands  of  an 
administratrix.  After  that  Act  was  in  force 
the  issues  were  submitted  to  a  jurv  empaneled 
In  the  Supreme  Court  of  the  Distnct,  at  special 
term,  and  was  determined  in  favor  of  the  peti- 
tioner. A  motion  for  a  new  trial,  on  excep- 
tions dulv  taken,  was  heard  at  general  term  and 
overruled.  The  cause  was  then  remanded  with 
direction  to  proceed  according  to  law.  There- 
upon an  order  was  made  that  the  finding  of  the 
jury  be  certified  by  the  clerk  to  the  orphans' 
court,  which  was  still  in  existence.  From  that 
order  a  writ  of  error  was  brought,  and  this 
court,  holding  that  it  was  not  a  final  order,  dis- 
missed the  writ  That  this  was  the  utmost  ex- 
tent of  the  decision  Is  mmif est  from  the  follow- 
ing extracts  from  the  opinion  delivered  by 
Chief  Jutiiee  ChB»\ 

"The  case,  in  almost  everv  paracoiar.  Is 
Identical  with  that  of  Van  ifm  v.  Van  Nm. 
In  that  case,  as  in  this,  an  Issue  of  fact  was 
sent  oat  of  the  orphans'  court  to  the  circuit 
court  to  be  tried  by  a  jury;  wastried  and  found 
in  the  negative.  Exceptions  were  taken  to  the 
ruUnffs  upon  the  trial,  and  an  order  was  made 
certifying  the  finding  to  the  orphans'  court 
The  proceeding  was  brought  Into  this  court  by 
writ  of  error,  which  was  dismissed  for  want  of 
jurisdictioiL  .  .  .  The  order  certi^rlng  the 
finding  to  tbe  orphans' court,  In  the  case  of 
Van  Kess,  was  Identical  In  effect  with  the  two 
orders  overruling  the  motion  for  new  trial,  and 
certifying  the  finding  in  the  case  before  us.  In 
each  case  the  exceptions  taken  at  the  trial  be- 
fore the  jury  were  overruled,  and  nothing  was 
left  for  actK>n  In  the  court  before  which  ue  is- 
sues were  tried;  but  tbe  case  went  to  the  or- 
8 hens'  court  for  final  judgment  In  that  case 
;  was  held  that  the  order  was  not  one  which 
could,  under  tbe  Act  be  re-examined  on  writ 
of  error,  and  we  see  no  reason  for  a  different 
ruling  In  titia." 
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Neither  of  the  above  cases  involved  the  pr»> 
else  question  now  under  examination.     Tbe  de- 
dsion  in  Carter  v.  Cutting  was,  that  the  final 
order  of  the  orphuis'  court  dismiaain^  *  peti- 
tion which  sought  the  revocation  of  the  probale 
of  a  will,  couki  be  reviewed  upoo  its  merits 
in  the  circuit  court,  and  that  the  final  order  ci 
the  latter  court  could  be  re-examined  hi  this 
court    The  decision  in  both  Van  Nem  t.  Vam 
Nem  and  Brawn  v.  WiUy  was,  that  an  order  by 
the  circuit  court  in  the  first  case,  and  by  thle 
Supreme  Court  of  the  District  in  the  other  caec; 
which  directed  the  finding  of  the  jury  to  be  cer- 
tified, simply  directed  a  fact  to  be  certified,  and 
therefore  was  not  a  final  judgment  reviewable 
by  this  court.    In  none  of  the  above  caaea  did 
the  question  arise,  whether  a  final  order — made 
after  the  trial  before  the  jury  of  the  fame  of 
will  or  no  wiDr— adndtting  to  probate  a  paper 
presented  as  the  last  will  of  the  decedent,  was 
reviewable  upon  its  merits,  by  the  drcait  court 
while  the  Act  of  1801  was  In  force,  or  by  Oe 
Supreme  Court  of  the  District  after  tiie  paasage 
of  the  Act  of  1868.    Nor  did  either  of  those 
cases  involve  any  question  as  to  the  Jorladlo- 
tion  of  this  court  to  re-examine  a  final  iodg^ 
meht  afiirming  an  order  of  probate.    The  lattsr 
question  is  now,  for  the  first  time,  presented 
fbr  determination. 

That  an  order  In  tiie  Supreme  Court  of  the 
District,  at  special  term,  sidmltting  a  will  to 
probate  and  record.  Is  a  final  judgment  ca»- 
Bot  it  seems  to  us,  be  disputed.    It  waa  ao  de> 
clared  in  Van  Nen  v.  Van  Ifm  and  Brown  v. 
Wileif,    A  wUl,  admitted  to  probate  and  record 
by  a  court  of  competent  jurisdiction,  is  a  nranl- 
ment  of  titie  for  all  receiving  property  under 
it;  and,  until  the  order  so  admitting  it  to  pro- 
bate Is,  by  some  appropriate  prooeedlng,  aet 
aside  or  reversed,  stands  in  the  way  of  thoae 
who  may  have  resiited  the  probate.    In  every 
sense,  it  Is  a  final  adjudication.    And  that  aa 
order  of  probate  made  In  the  Supreme  Court  of 
the  District  special  term.  Is  reviewable  by  the 
general  term,  is  made  clear  by  the  provtaloa 
that  a  party  aggrieved  by  anv  order,  judgment 
or  decree  in  a  special  term.  Involving  the  nner- 
its  of  the  action  or  proceeding,  may  appeal  l» 
the  general  term,  wnich  "shall  revunr  audi  or- 
der, iudrment  or  decree,  and  affirm,  reverse  or 
modify  ttie  same,  as  shall  be  just"    Rev.  ^i^ 
D.  C.  sec  772;  18  Stat  768^  chap.  81,  aec.  5. 
Clearly,  an  order  of  probate,  based  upon  afio^ 
Ing  by  the  jury  upon  Issues  aa  to  the  oompe- 
tency  of  the  testator  to  make  a  wDl.  is  one  in- 
volfing  the  merits.    If  so,  how  Is  it  possible, 
in  view  of  the  express  words  of  the  Statute,  to 
question  the  lurisdiction  of  the  general  term  to 
review  such  final  order  of  probate? 

In  respect  to  the  authmty  of  thia  court  to 
re-examine  the  final  tudrments  and  decrees  of 
ttm  Sumreme  Court  of  this  District  the  words 
of  the  Statute  are  quite  aa  clear  as  those  defin- 
ing the  jurladlctlon  of  the  general  term  to  re- 
view the  orders  and  ludgments  of  the  spedal 
term.  It  embraces  the  final  judgment  or  de- 
cree of  that  court  "in  any  case^ involving  a 
qMdfied  amount  Itis  true  that  this  re-exami- 
natlon  must  be  upon  writ  of  error  or  am»al  *ia 
the  aame  manner  and  under  the  aame  regula- 
ticms  aa  are  provided  in  oasea  of  write  of  error 
on  judgments,  or  appeals  from  decreea  rsD- 
dered  In  a  drcnlt  court"    Bat  this  language 
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do6i  Dol  dcflermliie  the  ntture  of  the  "cue*  In 
the  Supreme  Ooort  of  the  District,  tbe  final 
lodffment  to  which  is  subject  to  re-ezamiDStion 
07  Uiis  oouit.  It  onlT  iodicates  tbe  mode  Id 
which  a  case  may  be  broiight  here  for  review. 
60  that  the  only  questioD  is  whether  issues 
framed  by  the  Supreme  Court  of  the  District, 
and  which  iuToWe  au  inquiry  aa  to  whether 
the  decedent  was  or  was  not  incompetent,  from 
unsoundness  of  mind  or  because  of  undue  in- 
fluence exerted  upon  him,  to  make  a  will— is- 
sues to  which  there  areadTersary  parties— con- 
stitutes a  "case,"  within  the  meaning  of  the 
Act  of  Congress  defining  the  Jurisdiction  of 
this  court  over  the  final  Judgments  and  decrees 
of  the  ooort  below.  If  it  does  not,  then  it 
would  follow  that  a  proceeding  in  the  Supreme 
Court  of  the  District  to  reroke  the  probate  of  a 
win  is  a  "case,"  the  final  Judgment  in  whidi, 
as  held  in  Owrl^t  t.  (Mting,  may  be  re-exam* 
Ined  by  this  court,  when  the  ^alue  of  tbe  mat* 
ter  in  dispute  is  sufficient,  while  a  nrooeeding 
In  tbe  same  court,  luTolTinff  the  Tafidity.  as  a 
last  will  and  testament.  01  an  instrument  of* 
fered  for  probate,  and  therefore  Its  admission 
to  probate,  is  not  a  "case,**  the  final  Judgment 
in  which  can  be  here  reriewed.  We  cannot  as- 
sent to  this  Tiew.  The  latter  proceeding  is  as 
mudi  a  "case"  aa  Uie  former.  One  iuTolTes 
the  Talidi^  of  the  probate  of  a  will,  tbe  other 
tbe  Talldirr  aa  a  wHI  of  a  paper  offered  to 
probate,  upon  the  determination  of  each  de> 
pend  rights  of  property,  and  In  each  are  adver- 
sary parties.  There  can  be  no  reason  why 
Congress  should  extend  the  jurisdiction  of  this 
court  to  proceedings  InTolTuig  the  yalidlty  of 
the  probate  of  wills,  and  not  te  proceedinnin- 
Yohnnff  the  TaUdity  of  an  Instrument  offered 
for  probate  aa  a  wilL  That  the  issoea  in  the 
former  may  be  heard  and  determined.  In  tbe 
first  Instance,  without  a  Jury,  and  upon  eri- 
dence  before  a  court,  while  the  issues  In  the 
latter  may,  and  if  the  parties  require,  must,  be 
tried,  in  the  first  instance,  by  a  Jury,  with  the 
right  in  the  parties  to  hsTe  bills  of  exceptions 
showing  the  rulings  of  the  court,  cannot  affect 
the  nature  of  tbe  "—- *-  " 


There  are  other  decisions  that  throw  some 
Ugbt  upon  tbe  inquirr  as  to  the  Jurisdiction  of 
this  court  to  re-examine  the  final  Judgments  or 
decrees  of  the  highest  court  of  this  District 
In  the  case  of  (Jurtim  t.  O^ofvetown  and  AUst- 
andria  Twrnp,  Oa.,  10  U.  S.  6  Cranch.  288  [8: 
9001  one  of  the  qoestiODs  was  as  to  the  Jora- 
dicoon  of  this  court  to  reriew  the  final  order 
of  the  Circuit  Court  for  the  District  of  Colom- 
bia quashing  an  inquisition,  taken  by  the  mar- 
ahal.  condemning  land  for  a  turnpike  road.  Its 
Jurisdiction  was  maintained.  By  the  words  of 
the  Act  ooostituting  tbe  Cfancuit  Court  of  the 
District,  this  court  was  giTen  the  Jurisdiction 
to  re-examine  "any  final  Judgment,  order  or 
decree  in  said  circuit  court,  wherein  the  matter 
in  dispute,  exduslTe  of  costs,  shall  exceed  the 
Taloe,^  ete.  These  words,  Ohi^  Jnstia  Kar- 
shldl  said,  were  "more  ample  than  those  em- 
ployed In  the  Judicial  Act**  It  wHI  be  found 
upon  comparing  the  Stetute  defining  the  Juris- 
diction or  this  court  oTor  Uie  Jud^ents  and 
decrees  of  the  Supreme  Court  of  this  District, 
with  the  Stetute  of  1801  creating  the  Circuit 
Court  of  the  District,  that  the  words  of  thsfor- 


mer  are  as  broad  and  ample  as  the  words  of  t '  r 
latter.  The  lurisdletlon  of  this  oourt  extendi* 
to  "the  final  radgment  or  decree  of  the  8ui»em«  [61] 
Court  of  the  i>imct  of  Columbia,  in  any  case" 
etc,  while  the  words  in  the  Act  of  1801  were 
"any  final  Judgment,  order  or  decree  In  said 
circuit  court,  wherein  the  matter  in  dispute/' 
etc  In  BtUtiman  d  P.  R  (h.  t.  Churth,  86 
U.  S.  10  WalL  88  [88: 071,  the  Jurisdiction  of 
this  oourt  to  re-examine  the  final  order  of  the 
Supreme  Court  of  this  District  confirming  an 
inquisition  ct  damaM  returned  therein,  and 
which  was  inatituted  before  the  marshal  and  a 
Jurr  of  the  District,  was  sustained.  Tbe  oourt 
said  that  Ite  power  to  reyiew  the  Judgmente 
and  final  ordm  of  tbe  Supreme  Court  of  the 
District  was  aa  ample  aa  Its  power  orer  Uie 
final  Judgments,  orrlers  and  decrees  of  the  cir- 
cuit court  which  It  superseded.  These  two  ad- 
judications illustrate,  to  some  extent,  Uie  nat- 
ure of  the  cases  from  the  courte  of  this  Dis- 
uict  which  may  be  re-examined  here,  and  show 
that  the  questloii  now  before  us  is  to  be  deter- 
mined by  the  Acte  of  Congress  defining  the  re- 
lations between  this  court  and  the  nighest 
oourt  of  this  District^  and  not  hy  reference  to 
the  statutes  of  Maryland,  or  to  the  statutes  de- 
fining our  JurlsdicnoQ  to  reriew  thejudgmeote 
of  the  circuit  courte  of  the  United  States,  held 
in  the  sereral  States.  And  we  may  repeat  here 
what  Chief  Jvl$Uc$  Marshall  said  m  Toufui  t. 
Bank  ^  Altmandria,  8  U.  a  4  Crandi,  884  [8: 
660],  In  which  the  main  question  was  as  to  toe 
power  of  this  court  to  reriew  the  Judgmsoteof 
the  Circuit  Court  of  this  District  in  a  oertain 
class  of  cases:  "The  words  of  the  Act  of  Con- 
gress, being  as  explldt  as  language  can  furnish, 
must  comprehend  every  case  not  completely 
excepted  nom  them." 

WhateTer  difficulties  may  haTe  arisen,  in 
cases  like  this,  while  there  existed  in  this  Dis- 
trict a  separate,  distinct  tribunal,  harinff  original 
cognisance  of  the  probate  of  villa  and  the  ad- 
ministration of  the  estates  of  lieceased  persons, 
cannot  arise  under  existing  legislation  whidi 
brings  all  such  business  within  the  cognisance 
of  the  Supreme  Court  of^the  District,  ami  makes 
all  orders,  whether  In  Ite  special  or  general  term, 
Uie  orders  of  that  court  Aswassaid  In  Met- 
rapoiitanR  Co.t.  Moan.  181 U.  S. 658, 671, 078 
[80:1088. 10861.  the  Act  of  1868  was  the  Intro- 
ducUon  into  tms  District  of  a  new  organization 
of  ite  Judicial  system,  under  whidi  all  the  courte 
prefloosly  ezistln|  here  as  separate  and  hide' 
pendent  tribunals,  nsTiog  special  and  difwse  [62] 
mrisdictions.  were  consoUoated  into  the  new 
Supreme  Court  of  theDistrict  of  Cdumbla.  For 
this  reason,  It  was  said  that  the  new  stetutory 
prorislonft  should  be  construed  in  thesense  of 
the  New  York  syston,  from  whidi  they  were 
imported,  rather  tlian  In  the  Ucht  of  the  Jurii- 
prodenoe  of  Maryland  preriouuy  preralUng  in 
thIsDIstrlct.  Bciferring  to  the  clause  in  the  Ooo- 
sdtutton  dedsring  that  no  fsct  tried  \sj  a  Jury 
shall  be  otherwise  reexamined  In  any  ooort  of 
the  United  Stetes  than  aoootding  to  the  rulea  of 
the  common  law,  the  court,  speaking  Xn  Mr. 
Ju$Uc$  MatUiewa,  said:  "But  Uiat  rule  Is  not 
applicable  as  between  the  spedal  and  fsoeral 
terms  of  the  Supreme  Court  of  Uie  Dlmot  of 
Cdumbla  as  now  organiied.  Tbeappealfrom 
the  spedal  to  the  fsoeral  term  is  not  an  appeal 
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from  one  court  to  another,  but  te  dmplj  a  itepin 
the  proKreas  of  the  canae  during  ila  pendency 
in  the  same  court.  The  Supreme  Court  aitting 
at  special  term,  and  the  Supreme  Court  aitting 
in  tne  general  term,  though  Uie  Judgea  may 
differ,  fi  the  same  tribunal.'' 

We  are  of  opinion  that  an  appeal  to  the 
general  term  from  the  final  order  of  probate 
made  in  the  special  term,  which  is  not  baaed 
upon  a  judicud  determination  of  facts,  but 
merely  upon  the  flndine  of  a  Jury,  of  necessity 
brings  into  review  before  the  general  term  aU 
the  gueations  of  law  that  are  properly  presented 
by  me  bill  of  exceptions  taken  at  the  triaL  We 
aay  of  necessi^  because:  (1)  The  Statute  re- 
quiree  the  Supreme  Court  of  the  District,  at 
ceneral  term,  to  TeYiew,upon  appeal,  any  order, 
judgment  or  decree  of  the  apeoal  term,  iuTolv- 
ing  the  m^ta  of  the  action  or  proceeding.  (2) 
The  Judgment  of  the  special  term  admitting  a 
will  to  probate,  and  record,  pursuant  to  tne 
verdict  of  the  liiry  upon  issues  relating  to  the 
competency  of  the  deceased  to  make  a  will, 
clearly  involvea  the  merita  of  the  controversy, 
because  it  establishes  the  validity  as  a  wul 
of  the  writing  offered  for  probate.  (8)  The 
r^ht  of  appeiu  to  the  general  term  from  such 
a  Judgment  of  the  special  term  would  be  of 
1631  ^^  viuue  whatever,  in  most  cases,  unless  the 
former  could,  upon  such  appeal,  determine  the 
quea^ns  of  law  properly  presented  in  the  bill 
A  exceptions  taken  at  the  trial  before  the  Jury. 
It  could  not  have  been  intended  that  an  appeal 
to  the  general  term  from  the  order  of  prolate 
should  only  involve  an  inquiry  aa  to  whether 
that  order  waa  in  oonformi^  with  the  verdict 
of  the  Jury. 

So,  an  appeal  to  thia  court  from  the  final 
Judgment  of  the  Supreme  Court  of  the  District, 
affirming  the  order  of  probate,  of  necessity 
brings  iMre  for  re-examination  all  the  questiona 
TOoperly  arislnff  upon  those  bills  of  exceptions. 
The  preaentatu>n  of  the  instrument  in  quea- 
tion  for  prolMite  as  the  last  will  of  the  deceaised, 
the  divitton  of  the  adversary  parties  into  plain- 
tiffs and  defendants,  the  framing  of  the  tssues 
to  be  tried  by  the  Jury,  the  trial  before  the  Jury, 
the  allowance  of  bflu  of  exception,  the  motion 
for  a  new  trial  and  the  overruling  of  that 
motion,  the  admission  .of  the  will  to  probate 
and  the  affirmance  of  the  order  of  probate,  all 
occurred,  not,  aa  under  the  old  system,  in  dif- 
ferent courts  but  in  the  same  court--the  Su- 
'  i^eme  Court  of  the  District  of  Columbia.  If 
this  proceeding,  in  which  there  are  adversary 
parties,  and  theiasuesin  which  involve  rights 
of  property  exceeding  in  value  the  Jurisdic- 
tional amount,  be,  within  the  meaning  of  the 
Statute,  as  we  hold  it  is,  "a  case"  which  has 
been  finally  determined  by  the  Supreme  Court 
of  the  District,  our  authority  to  determine  the 
questions  of  law,  properly  raised,  and  which 
in  the  court  below,  in  any  of  its  divisions,  con- 
trolled the  right  to  have  the  will  probated,  can- 
not be  affected  by  the  circumstance  that  the 
original  order  of  probate  slmplv  followed  the 
finding  of  the  Jury,  and  was  made  by  the  court 
below,  held  by  a  nngle  Justice,  not  l^  the  court 
in  general  term. 

Nor  is  the  question  before  us  affected  by  the 
consideration  that  an  order  of  the  general  term, 
merely  afllrming  an  order  of  tie  special  term 
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which  overruled  a  moHon  for  a  new  trial, 
where  the  finding  of  the  Jury  is  favorable  tm 
the  caveateea,  is  not  itself  a  final  Judgment 
Such  an  order  is,  in  legal  effect,  a  direction 
that  a  Judgment  of  proMte  be  entered  by  tht 
same  court  which  denied  the  new  trial. '  It  ia 
only  when  that  Judgment  is  entered  in  special 
term,  and  is  followra  by  Judgment  of  affirm- 
ance in  general  term,  to  review  which  a  writ  of 
error  is  sued  out,  that  the  Jurisdiction  of  thia 
court  attaches.  And  in  exercising  this  Jurisdic- 
tion, this  court  wiU  not,  aa  it  waa  asked  to  do  hi 
Van  Nmy.  Van^Nm  and  in  Brown  v.  WUeg. 
review  simpl  v  the  order  directing  the  finding  of 
the  Jury  to  be  certified;  but  it  will  inquire 
whether  the  facts  embraodd  in  that  finding  were 
ascertained  in  conformity  with  law.  If  that  in* 
quiry  is  not  to  be  fruitiess  we  must  regard  the 
court,  in  which  the  facts  have  been  found  and 
certified,ias  a  unit  for  the  purposes  of  the  writ  of 
error.  And  when  that  court  makes  an  order,  ia 
general  term,  which,  under  the  Statute,  mav  bo 
re-examined  here,  the  appeal  therefrom  bringa 
up  for  review  the  quemona  upon  which  the 
final  Judgment  really  dei)ends,  namely,  those 
presented  by  the  bills  of  exception  taken  at  the 
trial  of  the  issues  submitted  to  the  Jury.  It 
would  be  strange,  indeed,  if  our  re-examination 
of  the  final  Judflpnent  of  the  Supreme  Court  of 
the  District  comd  not  reach  the  errors  of  law 
which  it  may  have  committed  In  the  conduct 
of  that  trial  and  upon  which  that  Judgment 
is  based. 

For  the  reasons  which  have  been  stated  we 
are  of  opinion  that  the  moticm  to  dismiss  tlia 
writ  of  error  for  the  want  of  Jurisdiction  in  this 
court  to  review  the  Judgment  in  question  waa 
properly  overruled  at  a  zormer  term. 

And  we  are  of  opinion  that  the  last  motioo  to 
dismiss,  which  proceeds  upon  the  ground  that 
this  case  is  one  of  equitama  CQgnuEance  to  be 
reviewed  here,  if  at  all.  only  upon  MW&tX,  must 
also  be  overruled.  It  is,  of  course,  undisputed 
that  a  final  decree  in  equity,  in  the  court  below, 
cannot  be  reviewed  hm  uf  means  of  a  writ  of 
error.  But  a  proceeding  Involving  the  original 
probate  of  a  last  will  and  testament  is  not 
stricUy  a  proceeding  in  canity,  althou^^  rights 
arising  out  of,  or  oepenaent  upon,  rach  pfo> 
bate  have  often  been  determined  by  suits  ia 
equity.  In  determining  the  question  of  the 
competency  of  the  deceased  to  make  a  will,  the 
partiea  have  an  absolute  right  to  a  trial  by  Jury, 
and  to  bills  of  exceptions  covering  aU  the  rul- 
ings of  the  court  during  the  progress  of  such 
triaL  These  are  not  the  ordiiuffy  featuresof  a 
suit  in  equity.  A  proceeding  in  thia  District 
for  the  probate  of  a  wHl,  although  of  a  peculiar 
character,  is  nevertheless  a  case  in  whidi  there 
may  be  adversary  parties,  and  in  which  there 
may  be  a  final  Juogment  affecting  rights  of 
property.  It  comes  within  the  very  terms  of 
the  Act  of  Congress  defining  the  cases  tn  the 
Supreme  Court  of  this  District,  the  final  Judff> 
ments  in  which  may  be  re-enunined  here,  fi 
it  be  not  a  case  in  equity.  It  la  to  be  brou^tto 
this  court  upon  writ  of  error,  although  the  prt>- 
ceeding  may  not  be  technically  one  at  law,  aa 
distinguished  from  equity.  This  last  motion  to 
dismlM  must,  consequenUy,  be  denied. 

We  come  now  to  consider  the  merits  of  tba 
case  aa  disdoaed  by  the  hiDa  of  exoepikma  takr 
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«i  bj  the  CAveaton  at  the  triaL  The  priDcipal 
questiODs  before  the  Jury  related  to  the  alleged 
undue  iuflueDoe  exerted  upon  the  testutorin 
the  execution  of  the  will,  and  to  hit  capacity  to 
make  a  diapodtion  of  hia  property  according 
to  a  fixed  purpoae.  Upon  these  points  the  in- 
ttructiona  given,  at  the  instance  of  the  caveat- 
ors, were  certainlj  aa  full  as  thej  oould  have 
desired. 

The  first  exception  taken  bv  them  relatea  to 
the  exclusion  of  evidence  tending  to  prove  that 
the  decedent  said  to  the  witness  that  he  re- 
ceived the  bulk  of  his  estate  by  breaking  the 
will  of  his  grandfather,  who  was  also  the  an- 
cestor of  the  caveators,  and  that  his  estate  con- 
sisted, in  a  great  degree,  of  that  property  with 
its  accumulations.  Argument  is  not  needed  to 
show  that  the  manner  In  which  the  decedent 
acquired  his  estate  waa  wholly  immaterial  up- 
on the  issue  as  to  whether  the  paper  in  question 
was  or  not  valid  aa  his  last  will  and  testa- 
ment. 

The  second  and  third  exceptions  refer  to  the 
exclusion  of  testimony  tendinfir  to  show,  by 
the  declarations  of  Mrs.  Stewart,  one  of  the 
principal  legatees,  made  about  or  after  the  date 
of  the  execution  of  the  will,  that  she  had 
knowledge  at  that  time  of  the  execution  of  the 
will  and  of  its  provisions.  The  exclusion  of 
this  evidence  was  right.  The  proper  founda- 
tion being  laid,  thed«Uarations  of  Mrs.  Stewart 
oould  have  been  proved  for  the  purpoae  of  im- 
peaching or  discrediting  her  testimony  aa  a 
witness  lor  the  caveateea.  But  such  declara- 
tiona,  not  under  oath,  whenever  made,  were 
[9B]  not  competent  for  any  other  purpoae  upon  the 
trial  of  the  issue  aa  to  competency  to  make  a 
will.  She  was  not  the  only  legatee  who  waa 
interested  in  the  issues  to  be  tried. 

The  fourth  exception  is  based  upon  the  r»- 
fosal  of  the  court  to  give  thla  instruction:  "  In 
order  to  establish  undue  influence  it  is  not  neo- 
easary  to  prove  the  influence  to  have  been  ex- 
ercised at  the  time  of  the  execution  of  the  will 
or  with  reference  to  that  act;  but  if  the  Jury 
believe  from  the  evidence  that  the  undue  in- 
fluence existed  prior  to  and  near  the  time  of  the 
execution  of  the  will,  they  may  infer  that  the 
will  was  executed  under  the  continuance  of  such 
influence."  It  was  not  error  to  the  prejudice 
of  the  caveators  to  refuse  this  instruction,  for 
the  reason,  if  there  was  no  other,  that  the  court 
had  already,  at  Uieir  instance,  fully  instructed 
cne  Jury  upon  the  subject  of  undue  influence. 
Upon  the  motion  of  the  caveators  the  Jury  were 
instructed  that  if  the  alleged  will  or  any  part  of 
it  was  obtained  by  undue  influence  they  should 
Dnd  in  their  verdict  that  it  waa'ao  obtained; 
that  it  was  not  necessary,  in  order  to  prove 
chat  he  was  unduly  influenced  in  the  execution 
of  the  will,  that  the  mind  of  the  deceased  be 
shown  to  be  so  weak  as  to  render  him  incapable 
of  attending  to  ordinary  bttsiness;  that  it  was 
material  to  inquire  not  only  whether  the  will 
expressed  his  intention  at  the  time  of  its  execu- 
tion, but  how  that  iotcotion  was  produced;  that 
influence  obtained  bjr  flattery,  importunity, 
threats,  superiority  of  will,  mind  or  character, 
or  by  what  art  soever  that  human  thought,  in- 
genuity orcimning  mi?bt employ,  which  would 
give  dominion  over  the  will  of  the  deceased 
to  such  an  extent  aa  to  destroy  free  agency  or 


constrain  him  against  bis  will  to  do  nhat  he 
was  unable  to  refuse,  was  such  influence  as  the 
law  condemned  as  undue,  when  exercised  by 
anyone  immediately  over  the  testamentary  act, 
whether  by  direction  or  indirection,  or  obtained 
at  one  time  or  another;  and  that  if  they  be- 
lieved, from  aU  the  facta  and  clrcmnstances  in 
evidence,  that  the  alleged  will  was  the  result  of 
an  unsound  mind  or  of  the  undue  influence  or 
importunities  of  the  person  or  persons  sur- 
rounding the  alleged  testator  at  the  time  of  the 
execution  thereof,  or  both,  tbej  should  so  say 
in  their  verdict. 

Under  these  instructions  the  Jury  were  at 
liberty  to  determine  from  all  the  evidence^ 
that  bearing  directly  on  the  execution  of  the 
will  as  well  as  that  showing  that  the  testator 
was,  in  respect  to  his  affaira,  generally  under 
the  control  of  others — ^whether In  the  execution 
of  the  will  he  was  a  free  agent.  This  view  dis- 
poses of  the  sixth  exception,  relating  to  the  re- 
fusal of  the  court  to  instruct  the  Jtiry  that  evi- 
dence that  the  legatee.  Harriet  (f.  Stewart, 
improperly  influent  the  testator  aa  to  other 
important  matters  and  things  than  the  execu- 
tion of  this  will  was  proper  to  be  considered  as 
tending  to  show  that  she  could  and  dia  improp- 
erly ioduence  him  to  make  the  bequests  in  her 
favor  or  to  exclude  others  of  his  next  of  kin 
and  heirs-at-law  from  a  participation  in  his  es- 
tate. The  evidence  upon  this  subject  was  be- 
fore the  Jury,  and  under  the  instructions  given, 
in  determining  the  question  whether  the  undue 
influence  exercised  by  Mrs.  Stewart  in  rcspecC 
to  other  matters  extended  to  or  controlled  the 
execution  of  the  wiU,  they  oould  give  it  such 
weight  as  they  deemed  proper. 

Tne  instruction  set  out  in  the  flfth  exception 
waa  so  manifestly  wrong  that  it  ia  unnecessary 
to  give  it  special  consideration. 

The  instmctiona  contained  in  the  aeventh 
and  eighth  exceptions  were  properiy  refuaed 
upon  the  ground  that  the  Jury  nao  already  been 
instructed  that  it  was  both  their  right  and  duty 
to  consider  all  the  proof  before  them,  and  malce 
such  answer  to  the  questions  aa  the  whole  evi- 
dence Justified. 

The  only  remaining  assignment  of  error  to 
be  not  iced  ia  that  referring  to  the  following  in 
struction  given  by  the  court:  *'  If  the  Jury  shall 
believe  the  evidence  of  Mrs.  Harriet  U.  Stewart 
upon  the  subject  of  undue  influence,  given  by 
tier  in  this  ciise,  then  the  verdict  must  be  in 
favor  of  the  defendants  and  in  support  of  tb^ 
will"  It  if  clear  from  the  record  that  if  Mrs. 
Stewart  did  not  eiercise  undue  influence  over 
the  testator  there  waa  no  ground  to  suppose 
that  anyone  else  did,  or  to  doubt  the  validiiy 
of  the  paper  in  ouestion  as  a  last  will  and  tes- 
tament Her  evulcuce  covered  the  whole  case 
so  completely  that  if  the  Jury  believed  what 
she  saia  they  were  bound  to  sustain  that  paper 
as  a  valid  will.  With  her  evidence,  taking  it 
to  be  true,  the  caveators  had  no  ground  upon 
which  to  con*.esi  the  probote  of  the  will.  While 
this  instruction  is  apparently  liable  to  the  ob- 
jection that  it  gave  undue  prominence  to  the 
testimony  of  a  single  witness,  we  are  not  satis- 
fled,  looking  at  alTthe  evidence,  that  the  court 
erred  In  saying  to  the  Jury  that  if  Mrs.  Stewart 
told  the  truth,  the  case  was  (or  the  propound- 
ersof  the  wilL 
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Upon  the  wholecafe  we  do  not  perceiTe  any 

Sound  upon  which  to  disturb  the  finding  of 
ejury. 

The  Judgment  of  the  Supreme  Court  of  the 
Districi,  in  general  term,  which  affirmed  the 
lodgment  in  spedal  term,  admitting  the  paper 
tn  question  to  probate  and  record  as  the  last 
will  and  testament  of  Lerhi  H.  Powell»  must 
be  affirmed. 
m§  wardered, 

Mr.  Jukiee  Qrmjf  not  having  heard  the 
whole  argument,  took  no  part  in  the  decision. 


H.  J.  MoMURRAY  bt  al..  Appti,^ 

e. 

0HARLB8  MORAN  CT  AL. 
(Bee  8.  OL  Beporter^  ed.  UO-160L) 
BaOroad  hond^—ixgreementai  toi 


toitoimue-yrioritif 


in  pajpnent— notice 

hMnnfcr  tahts  wWumt  nottee-^pre-eaMing 

debU-&uri9dietianai  amovnl-'-^epa/rate  hold- 

mnqfoondi. 


1.  Where  a  railroad  emnpany  tened  ovtafn  o(  its 
Ixmds  under  an  agreement  with  the  penon  to 
•whom they  were  Isroed  that  It  would  toeae  no 
mote  of  its  bonds,  the  holder  of  saoh  bonds  has  a 
xlgnt  of  prioritjln  payment  from  theprooeedsof 
a  f  oreolosore  sale  of  the  railroad  under  the  mort- 
gage securing  the  bonds,  over  holders  or  other 
subsequently  Issued  bonds  of  the  company  se- 
oured  by  the  same  mortgage,  who  took  their 
honds  with  actual  notice  of  the  agreement. 

a.  No  pnereoeiTlng  the  bonds,  thus  improperly  Is- 
sued, who  had  notice  of  the  restriction  which  the 
company,  by  such  agreement,  imposed  upon  its 
authority,  can  be  deemed  a  bona  fide  holder  for 
▼alue,  although  they  were  used  in  payment  of 
the  company's  debts  and  obligations  and  in  dis- 
charge of  obligations  assumed  by  some  of  its  of- 
flcera. 

a.  If  any  of  the  holders  paid  Talue  for  them  with- 
out actual  notice  of  this  restriotlOD  imposed  by 
the  company  upon  its  authority  U>  inue  them, 
they  would  be  deemed  bona  fide  holders  for  value, 
unaffected  by  the  said  agreement  and  entitled  to 
share  in  the  proceeds  of  the  sale  upon  terms  of 
equality  with  the  person  holding  the  bonds  Issued 
under  the  agreement.  ^ 

4  And  they  would  be  deemed  holdsss  for  value, 
even  if  they  took  the  bonds  in  payment  of,  or  as 
security  for,  the  company!s  pre-existing  debts. 

Ik  Where  the  amount  of  bonds  at  par  value,  held 
by  any  one  of  the  respectiye  appellants  owning 
tbem«  Is  notsufDcleot  to  give  this  court  juilsdlc- 
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tlon  to  review  the  decree  below,  so  far  as  It  af» 
fects  him,  the  appeal  will  be  dismissed  as  to  him. 
<L  Bsch  claim  Is  distinct  and  separate  from  th#- 
daims  of  aU  other  appellants;  and  the  sight  of 
each  claimant  to  be  r^rarded  as  a  t)ona  tide  holder 
for  value  depends  upon  the  special  droum* 
stances  under  which  he  took  the  bonds  now  held 
by  htm. 

[No.  198.] 

Argued  Jan.  SO,  1890.    Decided  MarA  S,  1890L 

APPBAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Nevada  that  the  complainants  were  entitled  to 
payment  of  their  bonds  tint  out  of  the  pro- 
ceeds of  the  mortgaged  premises  and  that  after 
such  payment  the  defendants  were  entitled  to 
participate  equall  v  in  a  surplus  remaining,  each 
m  proportion  to  the  amount  of  his  lx>na.  Be- 
cree  afikmed  ae  to  certain  qfihe  defendanU  and 
reverted  a$  to  othere,  and  appeal  dtemieted  a§  ia 
o^unre. 
Opbiion  below,  dO  Fed.  Rep.  8a 

Statement  by  Mr.  JutUee  Harlan  t 
The  "Nevada  and  Oregon  Railroad  Com> 
pany ,"  a  corporation  of  the  State  of  Nevada,  \gf 
itsmortgage  or  deed  of  trust,  executed  Apm 
26, 1881,  bargained,  sold  and  conveyed  to  the 
Union  Trust  Company  of  New  York  all  of  tha 
property,  franchises  and  estate,  real  and  per- 
sonal, tnen  existing  and  to  be  acquired,  inchid* 
ing  its  line  of  road  constructed  or  to  be  con- 
structed or  completed,  to  secure  the  payment 
of  three  thousand  bonds  of  one  thousand  did* 
larseach,  to  be  issued  by  the  mortgagor,  and 
made  payable  on  the  first  day  of  June,  1880,  al 
the  City  of  New  York,  with  interest,  seml-aii- 
nuaUy,  at  the  rale  of  e^;ht  per  cent  per  annum. 
EachDond  contained  an  agreement  that  if  thera 
was  a  continuous  default  for  six  months  in  tha 
payment  of  interest,  the  principal  and  all  ar- 
rearages of  interest  thereon  should,  at  the  op- 
tion of  the  holder  ja^ome  immediately  due  and 
payable. 

Of  the  three  thousand  bonds  authorized  to  lie 
executed  by  the  railroad  oompanv.  only  six 
hundred  were  issued  and  certified  by  the  trus- 
tee. The  appellees,  Moran  Brothers,  becama 
the  holders  for  value  of  810  of  the  bonds  so 
certified,  paying  therefor  $348,000.  In  reaped 
to  those  l)onds,  there  was  such  default  in  meet- 
ing the  interest  thereon  that  appelleea  becama 
entitled  to  declare  the  principal  due  and  payw 
Able.  And  having  ao  declared,  the  Unioa 
Trust  Company  brought  suit  in  the  court  l)e> 
low  for  the  foreclosure  of  the  mortgage  or  deed 
of  trust,  the  sale  of  the  mortgaged  propertv» 
and  the  application  of  the  proceeds  of  sale  in 
payment  of  the  bonds  held  by  Moran  Broiben^ 


V&tm.—AMtommmMifHA  hondt  at  affeeted  by  ehanoe 
tn  the  nOIng  of  the  hdjgihmt  court  of  a  SUUt^  or  by 
ehanoe  tn  the  OonttttuUnn.  see  note  to  Mitchell  v. 
Burlington,  Bk.  18.  p.9B0. 

Aetonegotiabatty  itf  raUroad  bonde^  ase  note  to 
White  V.  Vermont  eto.B.B.Oo.Bk.l6,p.m. 

Aeto  eidteon  eompom  detached  from  bonde^wto 
note  to  Kenosha  v.  Lamson,  Bk.  10.  p.  m. 

A»toooer&ifieeoupon$;rlohtofhtMier90f;egedt<^^ 
m  bemde  to  wkkh  they  are  attaehed^  sas  note  to 
lizas  V.  Whita,  Bk.  la. !».  SSH 


^  Co  inandaiiiiis  to  eompd  otty,  tomi  or 
tew  e<»  Co  pay  hondt  or  fntoreit  on  bondi.  ase 
Ct^of  Davenport  V.  U.  &  Bk.  IS.  p.  TOL 

^Coreetta«tlnnsiKiC<aM<hondi  oreei 
ecidenceof  the  foot  reetted  amd,at  an  ettappei, 
note  to  Mocer  County  V.  Haokett,  Bk.  n.  p>  MS. 

Ae  to  muniefpot  bondt:  r^srvnee  to  ^atuU 
see  note  So  Ogdsn  v.  Davlsss  Oounty,  Bk. 
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tod  of  tucb  other  bonds  at  were  entiUed  tof 
ibare  Id  the  proceeds. 

The  present  suit  was  brought  by  Morau 
Brothers  agsinst  the  sppelhmU  ss  the  holders 
of  147  of  the  600  hoods  certified  by  the  trustees. 
It  proceeds  upon  the  theory  that  as  between  the 
appellees  holding  the  810  bonds  first  issued,  and 
tbeappdlants  holding  the  147  subsequently  is- 
sued, the  former  were  entitled  to  priority  In  the 
disttlbution  of  the  proceeds  of  the  sale  of  the 
mortgaged  property. 

It  appears  from  the  erldence  thai "  The  Ne- 
Tada  and  Oregon  Railroad  Oompany,"  a  Nevada 
corporation,  entered  into  a  written  contract,  of 
date  August  26, 1880,  with  one  Thomas  Moore, 
for  the  construction  by  him  of  certain  diTisions 
of  its  road,  whose  aggregate  length  was  one 
hundred  and  eichty-iive  miles.  A  part  of  the 
ooDslderation  for  Moore's  undertaking  this 
work  was  the  representation  of  the  company, 
embodied  in  the  contract,  that  "fifty^ear  eight 
per  centfirst-mortgace  Ixmds.  to  the  extent  only 
of  ten  thousand  (follars  per  mile,  and  capital 
ri521  *^<^  ^  ^  extent  only  of  twenty  thousand 
^  ^  doUars  ner  mfle  for  the  first  one  hundred  and 
eigh^-flve  mUea  win  be  issued,  making  a  total  of 
eighteen  hundred  and  fifty  thousand  dollars  in 
fint-moit«ace  bonds,  and  thirty-seven  hundred 
thousand  a<man,  par  value  in  stock,  upon  the 
entire  one  hundred  and  eiriity-flvemfles."  The 
contract  further  providea  for  the  payment  to 
Moore  of  $100,000  In  lawful  money,  $810,000 
in  firft-mortgajra  bonds,  and  $460,000  in  the 
stock  of  the  raflroad  company,  at  par,  for  the 
Reno  division  as  far  as  Beckwith  Pass.  The 
contractor  was  to  have  all  the  first-mortgace 
bonds  as  the  woA  of  construction  progressra. 
This  contract  was  supplemented  l>y  another 
one,  executed  December  4, 1880,  wheretyy  the 
time  and  order  of  performance  as  well  as  of 
payments  were  chauMd.  It  provided  that  the 
Keno  division,  from  Keno  to  Beckwith  Pass, 
should  be  first  constructed;  that  "upon  the 
shipment  of  1.000  tons  of  rails  and  splices  the 
company  should  pay  to  the  contractor  $200,000 
Id  cash,  and  upon  anival  of  same  at  Reno 
$160,000  hi  flrst^mortgage  bonds  and  $800,000 
Id  stock,  and  upon  shipment  of  balance  of  rails 
for  the  present  work  $160,000  in  first-mortgage 
bonds  and  $160,000  in  stock; "  that  '*  the  com- 
panv  shall  deposit  with  the  trustee  in  New 
York,  on  or  before  January  10, 1881,  $10,000 
in  cash,  and  the  $450,000  in  stock,  and,  on  or 
before  January  26,  1881,  the  $810,000  in  the 
first-mortgage  bonds;"  that  this  contract  should 
not  be  "  construed  as  abating  or  impairing  any 
portion  of  the  contract  of  August  26,  ISSO;"^ 
and  that  "the  entire  stock  to  be  issued  upon  the 
line  fmm  Reno  to  the  temporary  terminus  ss 
herein  stated  [Bednrhh  Pass]  shaU  be  limited 
to  $600,000,  without  reference  to  any  excc«  in 
dlstanee  over  thirty  miles,  and  the  first-mort- 
gage bonds  upon  the  same  to  $810,000." 

A  separate  contract  was  made  on  the  same 
day  with  reference  to  the  construction  of  the 
road  from  Beckwith  Pass  to  the  Or^on  line. 
The  company  having  failed  to  make  pay* 
ments  to  Moore,  as  It  bad  agreed  to  do.  on  ao- 
count  of  work  done  on  tSe  Reno  division, 
1168]  another  contract  was  made  February  1. 1881, 
by  wbldi  the  company  stipulated  to  deliver  to 
tie  coolnolor  the  $460,000  of  stock  and  the 
$81(^000  fint-mortgage  bonds  as  soon  aa  the 
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certificates  and  bonds  could  be  engrossed  and 
signed.  It  was  provided  that  this  contract 
shouJd  not  impair  the  contracts  previously 
made  between  the  parties. 

On  the  35th  of  April,  1881,  the  "  Nevada  and 
Oregon  Railroad  Company,^  the  company  first 
above  named,  was  organized.  It  was  the  suc- 
cessor, and  acquired  all  the  riffhts,  franchises 
and  property  of  "  The  Nevada  and  Oregon 
Railroad  Company  "  of  1880,  and  assumed  to 
meet  all  the  contract  obligations,  and  to  pay  all 
the  debts,  of  the  old  company.  The  mortgage, 
heretofore  referred  to,  or  April  23, 1881,  was 
executed  by  the  new  company. 

By  contract,  of  date  Aoril  26, 1881,  the  new 
company  adopted,  confirmed  and  renewed 
Moore's  contracts  with  the  old  company,  and, 
subsequently,  M^j  24,  1881,  the  contract  for 
the  construction  of  the  road  from  Beckwith 
Pass  to  the  Oregon  Une  was  extended  one  year. 

Between  the  last  two  dates,  namely,  on 
March  28, 1881,  the  appellees.  Moron  Bros.,  and 
Moore  entered  Into  a  contract,  by  which  the 
former  agreed  to  pay  the  latter  the  sum  of 
$248,000,  In  specUfea  installments,  upon  corn- 
pletion,  within  certain  periods  named,  of  flve^ 
ten,  twenty-one,  twenty-six  and  thirty-ono 
miles  of  Reno  division  sgainst  the  delivery  of 
the  first-mortgage  eight  per  cent  txMids  of  the 
"Nevada  ana  Oregon  Railroad  Companv." 
By  that  contract  Moran  Bros,  became  entitled 
to  receive  the  bonds  on  installments,  aa  the  above 
number  of  mUes  were  constructed. 

Subsequent  transactions  between  the  parties 
are  so  clearly  and  succinctly  stated  In  the  opin* 
Ion  delivered  In  this  cause  by  Judg$  Sabin  (20 
Fed.  Rep.  80^  that  the  following  extract  Is 
madefrcnn  It: 

"  Moore  went  on  under  these  various  coi^ 
tracts  and  graded  82  miles  on  the  first  section 
north  from  Reno  and  commenced  gradiifg  on 
the  170  miles  running  north  from  Beckwith 
Pass.  He  also  laid  about  1 7  mfles  of  track  from 
Reno  northeiiy,  and  provided  certain  rolling 
stock  and  other  materuds.  Moore  became  em- 
barrassed,  and  on  about  November  16,  1881, 
abandoned  his  contracts  and  left  the  State. 
From  that  time  forward  the  company  assumed 
the  management  of  the  road  and  conducted  ita 
future  operations  ss  best  It  could.  The  com- 
pany was  in  a  verr  embarrassed  condition.  It 
was  largely  in  debt  and  without  money  or  re- 
sources of  any  kind  to  meet  Its  liabflioes.  It 
had  attempted  to  buHd  and  equip  a  railroad 
without  first  having  provided  any  adequate 
means  for  so  doing. 

'*0n  the  twenty-fifth  of  March,  1888,  Moore, 
as  party  of  the  first  part,  the  railroad  coinpany, 
defendant,  of  the  second  part,  D.  W.  Belch, 
H.  J.  McMurray,  A.  H.  Manning,  W.  F.  Berry 
and  0.  A.  Bragg,  of  the  third  ^piui,  and  Alvin 
Burt,  as  trustee,  of  the  fourth  part,  entered  Into 
an  agreement,  the  oblect  of  which  waa  to  ad* 
lust,  as  therdn  provided,  the  then  unsettled 
businesi  matters  oetween  Moore  and  the  rail- 
road company.  This  contract  reccwniaes  the 
fact  that  the  raflroad  company  had  issued  to 
Moore  these  810  firsl-mortme  bonds;  that  ha 
had  negotiated  them  with  Moran  Broa,  com- 

Elalnanta  In  the  second  above-entitled  suit;  that 
e  had  been  paid  for  210  of  said  bonds  by  Moran 
Broa.  and  that  they  bekl  the  rsmafaiing  of  aaU 
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boDds  subject  to  contract  with  Moore,  to  be 
paid  for  as  the  road  was  completed.  By  this 
contract  Moore  surrendered  his  rights  la  these 
bonds  for  the  benefit  of  the  railroful  company, 
which  subsequently  drew  the  money  due  upon 
them.    Section  11  of  this  contract  is  as  follows: 

"  '  The  parties  of  the  second  and  third  part 
hereby  covenant  and  agree  for  themselves  and 
the  other  stockholders,  and  for  the  creditors  of 
the  party  of  the  first  part  at  follows,  viz,:  .  .  . 
(ff)  That  no  second  mortgage  shall  be  made, 
issued  or  recorded  upon  said  railroad  or  apy 
I>ortion  thereof. 

" '  That  the  issue  of  first-mortgage  bonds 
thereon  shall  be  limited  to  $10,000  per  mile  of 
completed  road,  or  such  an  amount  that  the 
annual  interest  charge  thereon  shall  not  exceed 
$800  per  mile  of  completed  road,  and  also  that 
tiie  issue  of  capital  stock  of  said  company  shall 
be  limited  to  $20,000  per  mile  of  said  railroad.' 

"Pursuant  to  this  contract,  on  the  twenty- 
dzth  of  April  following,  Moore  and  Moran 
Bros.  Join  m  a  communication  to  Balch,  as 

£  resident  of  said  railroad  company,  informing 
im  of  the  terms  upon  which  he  can,  as  the  road 
[155]  is  completed,  draw  upon  complainants  for 
$75,000,  the  balance  due  upon  these  100  bonds. 
These  funds  were  so  drawn  and  with  them  the 
road  was  completed  the  81  miles.  It  should  be 
noted  that  this  contract  of  March  25,  1882,  was 
entered  into  by  Balch  as  president  of,  and  on 
behalf  of,  said  railroad  company,  pursuant  to 
a  resolution  of  the  board  of  directors  of  said 
companyadopted  Januai^lS,  1882,  prior  to  his 
departure  from  Reno  to  Kew  York  for  the 
purpose  of  endeavoring  to  effect  a  settlement  of 
the  business  of  the  company.  And  this  con- 
tract, if  not  formally  ratified  oy  the  directors  of 
Uie  company  by  resolution  adopted  to  that 
effect,  was  actually  ratified  by  the  company  by 
Its  acting  upon  it,  carrying  out  to  some  extent, 
at  least,  its  provisions,  and  accepting  the  ben- 
efits arising  therefrom,  and  especially  in  draw- 
ing and  udng  the  balance  due  upon  the  100 
bonds  paid  by  Moran  Bros,  after  its  execution. 
Kow,  all  of  these  various  contracts  conclusively 
•how  this:  that  this  railroad  company,  defend- 
ant, and  its  predecessor  had  repeatedly  con- 
tracted with  Moore  and  promised  and  held  out 
to  the  public  that  upon  no  part  of  the  line  of  its 
road  should  there  be  issued  more  than  $10,000 
in  first-mortgafl;e  bonds  for  each  mile  of  com- 
pleted road.  It  was  upon  this  condition  and 
agreement  that  Moran  Bros,  purchased  these 
bonds.  Charles  Moran,  one  of  the  complain- 
ants, testifies  that  the  railroad  company  issued 
its  circulars  to  that  effect;  that  he  saw  them; 
that  this  limitation  was  the  condition  in  the 
purchase  of  the  bonds;  that  they  would  not 
nave  advanced  $11,000  per  mile  upon  the  road, 
fie  is  supported  in  this  by  the  testimony  of 
Moore,  Fowler  and  Balch,  and  by  every  con- 
tract in  evidence  executed  either  by  the  nulroad 
company,  defendant,  or  by  its  predecessor,  and 
subsequently  ratified  by  the  Nevada  and  Ore- 
gon Railroad  Company;  and  this  testimony  is 
whoUy  uncontradicted." 

The  decree  below  was  accompanied  with  a 
finding  of  facts.  Among  the  facts  so  found 
were  the  following: 

That  before  and  at  the  time  the  810  bonds 
were  sold  the  railroad  company,  in  considera- 


tion  of  their  purchase,  obligated  itself  in  writ- 
ing that  it  would  not  issue  or  sell  any  more  than 
ten  of  said  bonds,  or  $10,000  worm,  for  each 
mile  of  completed  road,  and  no  more  than  810 
for  or  upon  the  Reno  division,  the  defendants 
and  each  of  them  having  notice  of  such  agree-  [156} 
ment; 

That  whUe  these  agreements  were  in  force, 
and  after  Moran  Bros,  nad  purchased  and  paid 
for  the  310  bonds  now  held  bv  them,  the  com- 
pany, by  and  through  its  then  officers  and 
trustees,  defendant  Balch,  trustee  and  presi- 
dent; King,  trustee  and  secretajr;  Bragg, 
Manning  and  Berry,  trustees;  McMurray, 
stockholder;  and  Deal  and  Webster,  attorneys, 
issued  and  advised,  caused  and  procured  to  be 
issued  the  bonds  mentioned  in  the  answer,  147 
in  number,  the  defendants  and  each  of  them 
well  knowing  at  the  time  the  terms  and  condi- 
tions of  the  contracts  Umitinz  the  issue  of 
bonds,  and  that  complainants  had  purchased 
for  value  the  310  bonds  mentioned  in  the  bill 
of  complaint; 

That  the  147  bonds,  and  each  of  them,  were 
procured  from  the  Union  Trust  Company  of 
r^ew  York  bv  defendant  Balch,  under  and  in 
pursuance  of  a  resolution  of  the  board  of 
trustees  of  the  railroad  company,  adopted  by 
Balch,  Bragg,  Manning,  Berry  and  Kmg,  act- 
ing as  sucn  board,  and  for  the  purpose  ex- 
pressed in  the  resolution,  and  represented  to 
the  Union  Trust  Company,  of  negotiating  them 
for  value,  and  after  said  bonds  were  so  pro- 
cured the  board  delivered  them  to  the  original 
holders  thereof  without  payment  therefor  of 
any  sum  of  money  whatever; 

That,  except  the  10  bonds!  ssued  to  the  de- 
fendants Webster  and  Deal,  the  remaining  187 
of  the  147  bonds  were  delivered  for  and  in  con- 
sideration of  pre-existing  debts,  and  principally 
for  debts  owing  by  Moore  and  not  debts  owing 
by  the  company,  and  in  large  part  for  claims 
that  Balch,  McMurray,  Manning,  Berry  and 
Braffg  had  assumed  and  agreed  to  pay;  the 
bonds  issued  to  Webster  and  Deal  havW  been 
delivered  in  consideration  of  professional  legal 
services  to  be  rendered  by  them  as  solicitors 
for  the  defendants,  and  not  delivered  until  after 
this  suit  was  commenced;  and. 

That  the  defendants,  who  in  the  answer  are 
alleged  to  hold  a  portion  of  the  147  bonds,  and 
each  of  them,  received  such  bonds  and  hold 
the  same  as  security  for  debts  which  existed  at 
and  before  the  time  the  bonds  were  acquired 
by  them,  and  none  of  such  persons  are  bona 
fide  purchasers  of  said  bonds  for  value. 

Upon  this  state  of  facts  it  was  decreed  that 
the  complainants  were  entitled  to  have  the  ricji 
amount  of  their  bonds,  principal  and  interest,  ^ 
paid  out  of  the  proceeds  of  the  mortgaged 
premises,  and  that  none  of  the  defendants  were 
entitled  to  participate  in  or  share  such  pro- 
ceeds until  after  the  payment  in  full  of  the 
principal  and  interest  of  the  810  bonds,  nor  un- 
less there  should  be  a  surplus  remaining;  and 
if  there  should  be  such  surplus,  then  the  de- 
fendants were  entitled  to  participate  in  the  dis- 
tribution, each  in  proportion  to  the  amount  of 
the  bonds  held  by  him. 

Mettn.  W.  E.  F,  Leal  and  Horatio  C* 
Kiii(gr«  for  appellants: 
The  position  of  Balch  as  president  did  not 
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make  it  improper  tliat  tlie  company  ibould  em* 
ploy  and  pay  him. 

Ang.  &  A.  Ck>rp.  6g  817»  818.  p.  810;  Bo§' 
borough  T.  Shasta  Biter  Canal  Co,  22  Cal.  662; 
at.  Loui$,  Ft.  8,  d  W.  a.  Co.  ▼.  Tiernan,  87 
Kan.OOO;  OiHgiM  hat.  Bank  ▼.  BUiott,^  Iowa» 
100,  107;  Chetney  ▼.  LafayetU  B.  d  M.  B.  Co. 
08  UL  570;  Chandler  t.  Monmouth  Bank,  18 N. 
J.  L.  200:  Santa  Clara  M.  Aem.  r.  Meredith, 
40  Hd.  880. 

The  only  obligatloa  upon  a  director  b  that 
he  roust  act  honestly  and  fairly;  he  has  the 
right  to  reooTer  the  money  he  has  loaned  and 
lo  receive  a  reasonahle  compensation  for  his 

1  Morawe'j,  PriT.  Ctorp.  §627,  p.  405;  1  Wa- 
teiman,  Priv.  Corp.  424;  Santa  Crue  B.  Co.  t. 
Bprtckla,  06  CaL  108;  Seeley  ▼.  San  Joei  I.  M. 
iL.Vo.m  Cal.  22:  HariM  t.  Brown,  Tt  Dl. 
280;  MaHne  d  R  Phoephate  Min.  d  Mfg.  Co. 
▼.  Bro4ley,  106  U.  8.  188  (20: 1087);  iWn  Liek 
OU  Co.  r.  Marlmrf,  01 U.  8.  688(28:  820);  SaU^ 
manhw.  Spardding,  0  New  £njr.  Rep.  608, 147 
Mass.  224;  HoU  v.  Bennett,  0  New  £ng.  Bep. 
72, 140  Mass.  487. 

A  director  should  not  pav  more  for  the  a^ 
curities  of  the  corporation  than  others  do,  nor 
buy  them  for  less  than  others  pay  for  them. 

ClalUny.  South  Carolina  BOo.^Y^  Rep. 
118,  4  Am.  A  Eng.  R.  R.  Oaf.  281;  Duneomb 
T.  keys  York,  H.d  N.  B.  Oo.uif.Y.  100.  4 
Am.  A  Eng*.  R.  R.  Oaa.  208,  and  note,  800. 

The  henefldary  may  arold  the  act  of  the 
trustee,  but  cannot  do  ao  wltboot  restoring 
what  it  baa  received. 

York  Buildings  Co.  ▼.  MaekenwieJ^  Bro.  Pirl. 
(ks.  42:  Bmith  t.  Lansing,  22  K.  T.  620. 

The  holder  is  protected  by  the  authentica- 
tion of  the  bonds  lo  the  manner  proTlded  la 
the  n)ortgage. 

Jones,  R.  R.  Securities,  9%  104, 208.  210, 218. 
214;  Stanton  w.  Alabama  dC.B.Os.%  Woods, 
628,628. 

It  was  not  only  necessary  that  complainants 
should  allege  the  facts  constituting  the  fraud, 
but  that  they  should  prove  the  fraud  as  al- 
leged. 

1  Dan.  Ch.  PL  and  Ft.  (4th  ed.)  820;  Story, 
Eq.  PI.  S257. 

It  is  only  the  record  of  such  instruments  as 
are  entitled  to  be  recorded  that  is  even  construc- 
tive notice. 

Pitcher  T.  Bartow,  17  Pick.  804;  Beekman 
▼.  Froet,  18  Johns.  644;  Sawyer  T.  Adams,  8 
Vt.  172;  James  r.  Morey,  2  Cow.  240,  and  note, 
14  Am.  Dea  612;  QMUi  v.  Heiltham,  4  Nev. 
682;  Sharon  v.  mnno(k,  ONev.  800;  Meeiek  t. 
Sunderland,  0  C^ai.  814,  816;  Stafford  t.  Lick, 
7  Cal.  400;  Brannan  t.  Meeick,  10  Oal.  107; 
Wade,  Notice,  g  110,  and  authorities  died  tn 
mote. 

The  holders  of  the  bonds  were  bound  to  take 
Botice  of  what  was  contained  In  the  bonds  and 
what  was  contained  In  the  deed  of  trust,  and 
thai  was  all 

Skukton  T.  Alabama  d  0.  R.  Co.  %  Woods, 
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thst  when  appellees  purchased  the  810  bonds 
from  Moore,  the  latter  bsd  contracts  with  the 
raUroad  company,  by  which  it  was  restricted 
in  Issuing  bonds  to  |iO,000,  par  value,  for  each 
miU  of  completed  road.  It  was  that  feature 
of  the  several  contrscts  between  the  company 
and  Moore  that  gave  value,  in  the  commercial 
world,  to  the  bonds  delivered  to  him.  And 
the  benefit  of  that  restriction  upon  the  issuing 
of  bonds  necessarily  pasf«d  to  those  who  pur- 
chased them  from  Moore.  The  issuing  of 
bonds  in  excess  of  those  delivered  to  Moore, 
and  by  him  sold  to  Moran  Bros.,  was  in  pslpa- 
ble  violation  of  the  company's  amement  with 
him;  for.  as  Is  conceded,  the  810  bonds,  held 
bv  appellees,  represented,  on  the  above  basis, 
aO  of  the  completed  road.  No  one  receiving 
the  bonds,  thus  improperly  issued,  who  had 
notice  of  the  restriction  which  the  company, 
by  the  contracts  with  Moore,  Imposed  upon  its 
authority,  could  be  deemed  a  bona  fide  nolder 
for  value.  The  circumstances  under  which 
the  147  bonds  were  obtained  l^  the  railroad 
company  from  the  trustee,  Uie  Union  Trust 
Ck>mpany,  are  stated,  with  substantial  aocuraoyi 
in  the  finding  of  facta  made  by  the  court  be- 
low. Those  who  procured  those  bonds  to  be 
Issued  by  the  railroad  company  had  knowledge 
of  the  want  of  authority  In  the  company  to  put 
them  on  the  market  to  the  prejudice  of  the 
rights  of  the  appellees  as  the  holders  of  the  810 
bonds.  They  were  used  In  payment  of  the 
company's  debts  and  obligations  and  in  dis- 
charge of  obligations  assumed  by  some  of  its 
ofllcers.  The  purpose  for  which  th^  were 
Issued  and  used,  however  meritorious  lo  Itself. 
as  between  the  company  and  thoee  who  origin- 
ally took  them,  cannot  affect  the  riahts  of  the 
appellees  arising  under  the  company^  contracts 
with  Moore,  as  the  original  owner  of  the  810 
bonds. 

We  do  not  mean  to  say  that  the  147  bonda 
and  each  of  them  are  absolutely  void  for  every 
purpose  and  by  whomsoever  held.  If  the  pres- 
ent nolders  paid  value  for  them  without  actual 
notice  of  the  restriction  Imposed  by  the  com- 
pany upon  its  authority  to  Issue  them,  they 
would  be  deemed  bona  fide  holders  for  value, 
unaffected  by  the  agreements  between  Moore 
and  the  railroad  companv  4nd  th^f  would 
be  deemed  holders  for  value,  even  if  they  took 
the  bonds  In  payment  of.  or  as  security  for. 
the  company's  preexisting  debts.  Brooklyn 
City  d  N.  kCo.  T.  National  Bank  of  the  Be- 
public,  102  U.  8.  14  120:  Oil. 

The  mortgage  of  1881  does  not  contain  any 
provision  that  gives  prioritv  to  some  of  the 
holders  of  the  bonds  securea  by  ft  over  other 
bonds  of  the  same  Issue.  If  It  did.  all  holders 
of  the  bonds  so  sectired  would  be  bound  to 
take  notice  of  such  provisions,  the  mortgage 
having  been  duly  recorded  in  Nevada.  Nor  la 
notice  of  the  risrhts  secured  to  Moore,  as  the 
holder  of  the  810  bonds,  to  be  imputed  to  the 
defendants  because  the  contracts  between  him 
and  the  company,  or  some  of  them,  were  put 
upon  record.  We  do  not  understand  that,  by 
the  law  of  Nevada,  such  Instruments  were  re- 
quired to  be  recorded,  or  that  the  record  of 
Uiem  carries  with  it  notice  to  all  the  world  of 
their  contents.  Gen.  Sut.  Nev.  1888.  chap.  18. 
^  2671,  260a    The  questk>n,  therefore.  Is  one 
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of  actoal  Dotioe  upon  the  part  of  the  defend- 
ants  when  they  took  the  bonds  held  hy  them 
1*^9}  respectively,  of  the  limitation  npon  the  com* 
pany's  aathority  to  issue  bonds  in  excess  of  the 
810.  We  thus  limit  the  inquiry  as  to  notice, 
because  it  Is  dear  that  the  defendants  must 
haye  known,  when  thej  took  the  bonds,  that 
the  810  had  been  preyiously  issued,  and  that 
that  amount  more  than  represented  completed 
road,  on  the  basis  of  $10,000  a  mile. 

Upon  a  dose  scrutiny  of  the  eyidence  we  are 
of  opinion  that  the  decree  below  is  correct  as 
to  the  66  bonds  held  by  McMurray,  the  28 
bonds  held  by  the  First  National  Bank  of  Reno 
or  by  Bender  for  Manning  A  Berry,  and  the 
f racuon  of  a  bond  held  by  lender  for  the  last- 
named  firm.  They  were  recdyed  by  McMur- 
.  ray  and  Manning  ft  Berry,  respectivdy,  with 
actual  notice,  denyed  from  their  relations  with 
the  railroad  company,  of  Its  agreement  not  to 
issue  on  the  Keno  division  more  than  810  bonds, 
or  $10,000  of  bonds  for  each  mile  of  completed 
road,  and  with  knowledge,  when  they  took  the 
bonds,  that  the  number  thus  limited  had  been 
pieyiously  issued  to  the  contractor  Moore.  In 
respect  to  the  18  bonds  held  by  Wright,  the 
like  number  held  by  Watkins,  and  the  o  bonds 
hdd  by  Schooling,  the  evidence  shows  that  the 
present  holders  took  them  for  value  from  the 
4rst  holders,  without  notice  as  to  the  restriction 
•which  the  company,  by  its  agreements  with 
Moore,  had  imposed  upon  Its  authority  to  issue 
bonds  on  the  Reno  division.  They  were  en- 
titled to  share  in  the  proceeds  of  the  sale  of  the 
mortgaged  property,  in  proportion  to  the 
amount  of  bonos  held  by  them  ren>ectivdy, 
and  upon  terms  of  equality  with  Moran 
Bros. 

As  to  the  remaining  bonds,  the  appeal  must 
be  dismissed,  because  the  amount,  at  par  value, 
hdd  by  eaph  of  the  respective  appellants  own- 
ing them,  is  not  sufficient  to  give  this  court 
Jurisdiction  to  review  the  decree  below,  so  far 
as  it  affects  them.  No  one  of  those  claims, 
prindpal  and  interest,  exceeded,  at  the  time  of 
the  decree  bdow,  the  sum  of  five  thousand 
dollars.  Each  daim  is  distinct  and  separate 
from  the  claims  of  all  other  appdlants;  and 
the  ri|ht  of  each  claimant  to  be  regarded  as  a 
bona  fide  holder  for  value  depends  upon  the 
[160]  spedal  drcumstances  under  which  he  took  the 
bonds  now  held  by  him.  OHmm  v.  ShufMt, 
122  U.  8.  27  [80: 10881;  JeweU  r.  Knighi,  128 
U.S.  426,  482  [81: 190, 1921. 

The  decree  below  as  to  H.  J.  McMurray,  A. 
H.  Manning  and  W.  F.  Berry,  partners  as 
Manning  &  Bernr;  Charles  T.  Bender,  trustee 
for  Manning  a  Berry,  and  the  First  Na- 
tional Bank  of  Reno,  as  trustee  for  Man- 
ning A  Berry,  must  be  affirmed;  and  re- 
vered as  to  the  appellants  William  Wright, 
A.  A.  Watkins  and  Jerry  Schooling,  and  the 
cause,  as  to  those  parties,  must  be  remanded 
for  further  proceedings  consistent  with  this 
opinion.  The  appeal  py  all  the  other  appel- 
lants must  be  aismksed.  The  appellants 
Wright,  Watkins  and  SdiooUng  wfll  recover 
against  the  u>pellees  thdr  costs  m  this  court. 


PRBNTI8  D.    CHEKET,  AfpL, 

e. 

JACOB  LIBBT. 

<8ee  8L  a  Reporter's  ed.  SS-SU 

JtnUf  whmi  tf  ihe  e$$enM  tf  a  amtraci—w&rdi 
qf^  eoniraei    eaBtuie  fir  nan^mfirmanM    tp^ 

partiei  affecting  cmUract—^Doittr  <f  09nA> 
Hon-rfiTfii^wr&— tender    ef  peifirmamm 
banken,  when  nai  agente    when  not  mteemarf 
to  bring  maneif  into  eourt-^iffor  in  hiU  C# 
perform  ■  temAM^M^  ef  dearm    interetj  qflit 


L  Time  mai  be  mbte  o(  f^^  esMooe  o( 
tract  bj  the  e3q>ieai  stlpUatlons  of  the  partis, 
or  It  ma  J  arise  hj  ImpUoatkm  firom  the  very  na(* 
uie  of  the  property,  or  ttie  avowed  ohjeota  of 
tb*  teller  or  the  purohiser. 

8.  wneretheparttosspeotfy  tbetimeof  perfons* 
anoe,  and  dedare  that  *tlme  and  pimotwaMty  are 
material  and  ewonttil  InvredtoDti**  in  the  ood> 
tract,  andthatttmustbe^'strtotljandUterally** 
executed,  however  hanh  or  exacting  Ita  terns 
may  1)0,  a  refonl  of  the  eomrt  to  gtfe  effeoS  so 


JXOTM,'^  wnen  tptctHc  psv^fomumes  deereod^ 
when  refyaed^  see  nOU  to  Hepburn  v.  Ihmlopi.  Bk. 
4,  p.  Sfi;  also  nOU  to  Oo\son  v.  Thompsoo.  Bk.  ^  |k 
S68,  and  to  Brashler  v.  Orats,  Bk.  ft.  ^  WL 

PMeMi  nmat  ehow  pmfotwtmee^  orreadlmeee  Is 
perform^  amd  ofer  to  verfwm;  deened  ogcrifuC  iMft> 
ee^ptent  jmrcihaeer.  See  note  to  Oolsoo  v.  Thomp- 
son«  Bk.  4,  p.  S6S;  also  note  to  PratS  v.  OarroU,  Bk. 
t,p.ttff. 

TUU  m^)i  he  made  aeief  ttem  before  decree: 
•onf  porKet  CO  MMofi,  ottfecMon  to; 
Uee;  when  objeeHon  made^  etMMno  out  porMit. 
noU  to  Hepbom  v.  Donlop,  Bk.  4,  p.  M; 
to  Morgan  v.  Morgan,  Bk.  i,  p.  MH 


also  fioCs 


Ae  toJaeheeof  pUsleUlg:  tihaeH/e  qf 
Cfms,  «oA«fi  moteKol,— see  note  to  Pratt  v.OarroU.  Bk. 
8,  p.  087;  also  note  to  Hepbam  v.  Donlop,  Bk,  < 
p.  OS. 


Whenteme  or  eieeeee  ofprleenot  abor  CoMdon/br, 
ase  iioCs  to  Brashler  v.  Grata,  Bk.  S,  p.  ML 


81S 


When  court  wiUdeef^coHoeyaewe  of  land 

beycmd  It0  C«rrt(or(al/urlMMcMoi»,  ase  i«M«  to  Oakey 
V.  Bennett*  Bk.  18,  p.  6S8. 

TUne^when  of  the  tmenee  of  the 
to  Slater  v.  BmerKMU  Bk,  IB,  p.  SMl 

SpeetM  performance^  yOmi  granted  or  refmied 

Bpedflo  performance  Is  not  an  abeoloto  right.  It 
rests  In  Judicial  dIscretloD,  exercised  acoordlnc  to 
the  principles  of  equity  and  with  reference  to  the 
facts  of  the  case.  Heoneswy  v.  Wootwoith,  US  U. 
&43B(8S:fi00):Mlckertonv.Mlokenon,lfrn.&  SIS 
(88:814):  Love  v.  Wekh,  87  K.  a  tflk  Barrett  v.  FCtw 
ney«  88  Va.  M8;  Bamsey  v.  Gbeeo,  9  N.  C  818;  Kim 
V.  Gsantner,  88  Neb.  786;  Kelly  v.  Oeot.  Fac  IL  Oik 
T4  cat  607:  Simon  v.  WUdt,  84  Ky.  187;  Knott  v. 
Shepherdstown  Utg.  Oo.  80  W.  Va.  T8Q;  MlnnsapnMs 
ft  St  Louis  R.  Oo.  V.  Oox,  78  Iowa,  808. 

Acourt  of  chancery  will  not  undsriaka  to 
pel  the  spedllo  performance  of  an  acreeaaiBtto 
take  care  of  and  provide  for  the 
case  of  her  leneral  deMltty  a 
V.  Fofv,  48  N.  J.  Bq.  180. 

Bqulty  will  not  Intervene  to 
fOrmance  of  cootrads  for 
volrinc  the  exerdse  of  ^eoUl  skill, 
iriiloh  are  ootttin  BOOS  la 
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ttMm  It  to  make  a  oontnot  wliloh  tte  partlM  hare 
aoi  made  tor  theaa^TCi. 

3.  BT«n  where  time  It  made  material,  bjazpren 
stipulation,  the  failure  of  one  of  the  parttot  to 
perform  a  ooodltion  within  the  particular  time 
limited  will  not  defeat  hit  right  to  tpeoiflo  per- 
f ormanoe.  If  the  oondltion  he  fuheequently  per- 
formed without  unreaaonable  delaj,  and  no  dr- 
oumitanoet  have  Intervened  that  would  render  it 
unjoit  or  Inequltahle  to  glTe  tuoh  relief. 

C  The  dlMretlon  whloh  a  eourt  of  equttr  hat  to 
ffrant  'or  refute  tpeolilo  performance  it  always 
ezerdted  with  referenoe  to  the  olronmstanoet  of 
the  oate  and  It  often  controlled  hj  the  conduct  of 
the  party  who  bates  hit  refutal  to  perform  the 
contract  upon  the  failure  of  the  other  party  to 
ttriotly  comply  with  Itt  comUtlont. 

9.  Where  a  contract  It  payable  in  money,  the  ac- 
ceptance of  numerous  payments  In  current 
funds  justifles  the  inference  that  current  funds 
will  he  accepted  for  subsequent  payments  and 
calls  f6r  a  notice  of  intention  to  only  recelye 
coin  or  legal-tender  paper  for  tubsequent  pay- 
ments, and  without  such  notice  excuses  fail- 
ure to  pay  coin  or  legal-tender  on  the  very  day 
the  money  is  due. 

6.  To  permit  the  enforcement  of  a  forfeiture  of 
the  contract  under  such  circumstances  for  want 
of  payment  of  subsequent  installments  in  coin  or 


legal-tender  notes*  where  current  funds  were  of* 
ftted,  and,  on  refusal  to  recelTe  them,  legalHen- 
der  notes  and  coin  were  tendered  toon  after- 
wardt,  in  payment,  would  enable  the  creditor  to 
take  advantage  of  hit  own  wrong. 

7.  The  proTltloo  in  the  contract  forbidding  tli 
modiflcatlon  or  change,  **  except  by  entry  ther^ 
on  in  writing  signed  by  both  partiet,**  coupled 
with  the  proTlsion  that  no  court  should  relieve 
plaintiir  from  a  failure  to  comply  strictly  and 
hteraUy  with  the  contract,  cannot  be  applied 
where  the  efficient  cause  of  his  failure  to  comply 
strictly  and  literally  with  the  contract  was  the 
conduct  of  the  other  party. 

S,  Under  such  dicnmttanoes,  the  failure  of  the 
plaintiff  to  pay  in  coin  or  legal-tender  paper  did 
not  work  a  forfeiture  of  the  contract,  and  doea 
not  stand  In  the  way  of  a  decree  for  tpedflo  peiw 
formanceu 

9,  After  tbe  surrender  by  defendant  of  the  notes 
due  and  hit  formal  notHlcation  to  plaintiff  that 
he  regarded  the  contract  at  forfeited  and  would 
not  receive  any  money  from  him,  plaintiff  wat 
not  bound,  at  a  condition  of  hit  right  to  claim 
specific  performance,  to  go  through  the  utolett 
ceremony  of  tendering  payment  of  the  note. 

10.  Bankert  are  not  agents  of  the  owner  to  receive 
payment  of  notet  by  reason  simply  of  the  fact 
that  the  notes  were  made  payable  at  their  bank. 


running  through  an  indeOnite  period  of  time. 
Iron  Age  Pub.  Oo.  T  West.  U.  Teleg.  Go.  88  Ala. 
406. 

Equity  Is  never  bound  to  decree  speouic  perform- 
ance unless  the  Justice  of  the  case,  as  drawn  from 
all  the  facts,  requires  it.  Ford  v.  Buker  (Va.)  18 
Va.  L.  J.  870;  Ramsey  v.  Gheen,  W  N.  a  tlS;  Buck- 
ley V.  Patterson,  80  Minn.  8B0;  Baton  t.  Baton,  6 
New  Bug.  Bep.  KLfi,  M  N.  H.  486;  Duncan  v.  Gent. 
Pass.  B.  Go.  85  Ky.  686;  Mansfield  v.  Sherman,  81 
Me.  866. 

Fraudulent  misrepresentations  by  wlikAi  the  4e- 
f  endant  was  induced  to  enter  into  a  contract  con- 
etltute  a  defense  to  a  suit  for  specific  perf ormanceb 
Kelly  V.  Cent.  Pac.  B.  Oo.  74  OaL  667. 

Specific  performance  of  a  contract  of  sale  will 
not  be  enforced  where  it  Is  shown  that  there  was  a 
mutual  mistake  as  to  the  thing  sold.  FOrt  Smith  v. 
Brogan,  48  Ark.  806. 

A  contract  to  convey  real  estate,  entered  into  by 
defendant  under  a  mistake,  wHl  not  be  specifically 
enforced.  Buckley  v.  Patterson,  88.  Minn.  880; 
Hess  V.  Bvans  (K.  J.)  18  Cent.  Bep.  878;  Bushton  v. 
Thompeoa,  85  Fed.  Bep.  685;  Wilson  v.  McLaughlin, 
II  Obla  4K:  Mansfield  v.  Sherman,  81  Me.  866. 

A  court  of  chancery  cannot  decree  specific  per- 
formance of  an  agreement  to  oonvey  property 
which  has  no  existence,  or  to  which  the  defendant 
hat  no  title,  although  the  want  of  title  is  caused  by 
the  defendant's  own  act,— as  by  his  conveyance  to 
a  bona  fide  purohaaer.  Kennedy  v.  Haielton,  188 
0.8.607(88:676). 

Spedflc  performance  should  never  be  granted 
unless  the  terms  of  the  agreement  sought  to  be  en- 
forced are  oleariy  proved.  Benoessey  v.  Wool- 
worth«  188  U.  8.  488  (88:  600);  Mickenon  v.  Kicker- 
ton,  187  U.  B.  668  (82:  814);  Prater  v.  Sean,  77  Ga.  88. 

Spedflc  performance  of  a  contract  will  not  be  en- 
forced, unless  the  remedy  as  well  as  the  obligation 
is  mutual,  and  aUke  attainable  by  both  parties  to 
the  agreement.  Iron  Age  Pub.  Go.  v.  West.  U. 
Teleg.  Go.  88  Ala.  486;  Anson  v.  Townsend,  78  Gal. 
416;  Simon t.  WUdt,  84Ky.l67. 

This  rule  does  not  apply  where  the  oondltion 
originally  lacking  hat  been  supplied  by  filing  a  biU 
for  tpedfio  performance  by  the  party  not  bound. 
Woodruff  T.  Woodruff,  lib  B.  A.  880,  44  N.  J.  Bq. 
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Unilateral  contracts  for  the  purchase  of  landa, 
tigned  by  the  purchaser,  may  be  enforced  by  the 
vendor.  Miller  v.  Gameron,  1 L.  B.  A.  664, 45  N.  J. 
Bq.85. 

Specific  performance  may  be  enforced  of  agre^ 
ments  by  parol  for  conveyance  of  lands.  Quinn  v. 
Quinn,  76  Iowa,  666;  Barrett  v.  Forney,  88  Va.  888; 
Griggsby  v.  Osborn,  88  Va.  871;  Burllngame  T« 
Bowland,  1  L.  B.  A.  888,  77  Gai.  816;  Welch  v. 
Whelpley,  68  Mich.  16;  Young  v.  Young,  45  N.  J. 
Bq.  87;  Wallace  v.  Soeggln,  17  Gr.  496;  Bverett  T« 
Bllley,  88  Kan.  78^ 

When  time  is  not  of  the  essence  of  theoontract,  II 
may  be  spedfioally  enforced  by  the  purchaser  after 
the  time  agreed.  Day  v.  Hunt,  118  N.  Y.  181;  Oan- 
field  V.  TUlotson,  86  Neb.  8S7. 

Specific  performance  will  not  be  granted  after  an 
unreasonable  delay.  Kiokerson  v.  Miokerson,  187 
CJ.  B.  668  (88.  814):  Bequa  v.  Snow,  76  GaL  600;  Simp- 
son V.  Atkinson,  80  Minn.  888;  Love  v.  Welch,  87  N* 
G.  800;  Northrup  v.  Stevens,  80  Minn.  106. 

Specific  performance  is  not  barred  by  delay  of 
complainant  oooasioned  by  defendants  tendering  a 
deed  defectively  acknowledged  by  one  of  them 
and  not  Joined  in  by  the  wife  of  another.  Johns- 
ton V.  Jones,  86  Ala.  886. 

A  purchaser  cannot  specifically  enforce  an  agre^ 
mentto  sell  which  was  ui>on  a  condition  that  bat 
never  been  performed.  Wainman  v.  Hampton,  HO 
N.  Y.  180;  Butler  v.  Archer,  76  Iowa,  65L 

A  demand  for  a  deed  need  not  be  made  as  a  con- 
dition of  specific  performance,  where  the  party 
bound  to  give  the  deed  has  repudiated  the  contract 
or  denied  the  right  of  the  other  to  receive  the  deed. 
Harshman  v.  Mitchell,  117  Ind.  818. 

A  formal  tender  of  the  purchase  money  before 
commencing  a  suit  to  specifically  enforse  a  con- 
tract for  tbe  sale  of  land  is  rendered  unnecessary 
by  a  refusal  to  consider  the  question  of  sale  under 
the  contract,  and  a  denial  of  liability  thereon. 
Bradford  v.  Foster,  87  Tenn.  4. 

Specific  performance  will  not  be  /^ranted  where 
inequitable.  Stevens  v.  Oomstock,  18  Gent.  Bep. 
887,100N.Y.665:Gonger  v.MewYork,W.  &  *& 
B.  Go.  46  Hun,  886. 

Specific  performance  will  not  be  decreed  in  oases 
of  fraud,  or  when  the  decree  would  produce  In- 
justice.  yethv.Oierth,10Wett.Bep.4^.08Md.0T. 
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and  moneys  left  with  them  to  be  used  as  payment 
are  not  thereby  the  moneys  of  the  owner  of  the 
notes. 

11.  Under  the  droumstances  it  was  not  absolutely 
necessary  that  plaintiff  should  have  brought  the 
money  into  court  for  the  defendant  at  the  time 
he  filed  his  bill;  his  offer  in  the  bill  to  perform  all 
the  conditions  and  stipulations  of  the  contract 
was  sufficient  to  give  him  a  standing  in  court. 

12.  But  the  decree  of  specific  performance  ought 
not  to  become  operative  until  he  brings  into 
court  for  the  defendant  the  full  amount  neces- 
sary to  pay  off  the  notes  for  principal  and  inter- 
est. 

18.  The  defendant  It  not  entitled  to  interest  after 
the  respectiye  tenders  were  made,  because  it  does 
not  appear  that  the  plaintiff  has,  since  the  ten- 
ders, realized  any  interest  upon  the  moneys  left 
by  him  for  defendant  at  the  bank. 

[No.  724.] 
SuhmitUd  Deo.  4. 1889.    Decided  March  S.J890. 

APPEAL  tnm  a  decree  of  the  CircnfJ  Court 
of  the  UDited  States  for  the  District  of 
Nebraska  in  favor  of  plaintiff  In  a  suit  to  com- 
pel specific  performance  of  a  contract  for  the 
nJe  of  lands.  Affirmed^  but  the  decree  euepend" 
ed  and  not  to  become  operatite  until  plaintiff 
paye  into  court  the  amount  of  the  notee  giten 
for  the  unpaid  porUrn  of  the  purchaee  money. 

The  facts  are  stated  in  the  opinion. 

Mr.  Adaass  A.  Goodrich,  for  appellant: 

Where  a  note  is  made  payable  at  a  bank  it  is 
the  maker's  duty  to  be  at  the  bank  to  pay  the 
tame. 

United  Staiee  Bank  r.  6mith,  M  U.  a  11 
Wheat  171  (6:  448);  United  Statee  Bank  t. 
Oneale,  2  Cranch,  0.  C.  466;^rA:0  t.  McKay, 
48  U.  8.  2  How.  66  (11:  181). 

Where  a  note  made  payable  at  a  bank  is  not 
lodged  with  the  bank,  whatever  the  bank  re- 
ceives  from  the  maker  to  apply  on  the  inst^- 
ment,  it  receives  as  his  agent,  not  as  agent  of 
the  payee. 

Ward  T.  BmUh,  74  U.  8.  7  Wall  447  (19: 207); 
Dan.  Neg.  Inst,  g  826a,  note  S ;  Adame  t. 
Eackeneack,  44  N.  J.  L.  688. 

A  tender  after  the  day  of  payment  is  not 
good. 

Hume  T.  JPeploe,  8  East,  168;  Maynard  y. 
Buntji  Pick.  240;  Dobie  v.  Larkan,  10  Exch. 
776;  Fbole  v.  Tunbridae,  2  Mees.  &  W.  228. 

If  the  default  of  Libby  can  be  excused  by 
the  court  it  should  be  on  terms  requiring  Libby 
to  pay  aU  costs. 

OrcM  v.  Von  Phut,  68  U.  8. 1  Wall.  274  (17: 
686);  Stineon  t.  Doueman,  61  U.  8.  20  How. 
461  (15:  966). 

Where  the  words  of  a  contract  have  a  plain 
and  obvious  meaning,  all  construction  in  hos- 
tility with  such  meaning  is  excluded. 

Oreen  t.  Diddle,  21 U.  8.  8  Wheat.  1  (5:  647); 
Jennieon  r.  Leonard,  88  U.  a  21  Wall.  802 
(22:  689);  Miseoun  River,  Ft.8.dO.E.  Co.T. 
Briekley,  21  Kan.  286. 

Prior  to  the  Act  of  March  8, 1868,  gold  and 
■ilver  coin  was  the  only  legal  tender. 

Ward  v.  Smith,  74  TJ.  8.  7  Wall.  447  a©: 
207);  Oufin  ▼.  Dreedlove,  48  U.  8.  2  How.  28 
(11:  167). 

Mr,  Samuel  P.  DaTidaon*  for  appellee: 

A  foiTcdtore  is  not  warranted  by  the  proofs. 

Bobineon  t.  Cheney,  17  Neb.  680.  681. 
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Mr.  Justice  JBLmxlmndeMwend  the  opinion  of 
the  court: 

This  is  a  suit  to  compel  ihespedflc  perfonn- 
ance  by  the  appellant,  Chenev,  of  a  written 
agreement  entered  into  May  2cl,  1880,  between 
bun  and  the  appellee,  Libby,  whereby  the  for- 
mer demised  and  let  to  the  fatter  the  poesessloa 
and  use  of,  and  contracted,  bargained  and 
agreed  to  sell  to  him,  two  sections  of  unim- 

§  roved  land  in  Ghige  (jounty,  Nebraska.  The 
efendant  claimed  that  the  contract  was  for- 
feited, lonff  before  this  suit  was  brought,  hj 
libby's  failure  to  compl^^  with  its  stipubtiona.  [70] 
Upon  that  eround  he  resists  the  granting  of  the 
relief  asked.  The  circuit  court  adjudged  that 
the  plaintiff  was  entitled  to  a  decree. 

Toe  question  to  be  determined  la,  whether 
there  was  any  such  default  upon  the  part  of 
the  plaintiff,  libby,  as  deprived  him  of  tbo 
right  to  spedflc  performance. 

The  sum  agreed  upon  for  the  possession,  XMm. 
occupancy  and  control  of  the  land  was  $1,861.60 
yearly,  represented  in  Idbby's  notes,  and  in  the 
taxes,  assessed  and  to  be  assessed  against  the 
land.  The  price  for  the  land  was  18,960,  of 
which  $1,600  was  paid  at  the  date  of  the  con- 
tract The  balance  was  to  be  paid,  "without 
notice  or  demand  therefor,"  in  annual  install- 
menta  at  the  times  specified  in  promissory  notes* 
of  even  date  with  the  contract,  which  were  ex- 
ecuted by  Idbby  to  Cheney,  at  Tecumseb,  Ne- 
braska. The  notes  were  made  pavable  to  the 
order  of  Cheney,  at  the  office  of  Russell  A 
Holmes,  private  bankers  in  that  city.  Bight  of 
the  notes  represented  the  balance  of  the  princi- 
pal debt— each  one  heing  for  $920— and  were 
payable  respectively  in  three,  four,  five,  six, 
seven,  eight,  nine  and  ten  years  after  data 
The  remaining  ten  notes  represented  the  annual 
interest. 

Ldbby  agreed  to  meet  the  notes  aa  they  r» 
spectively  matured,  pay  the  taxes  on  the  land 
for  1880  and  subsequent  years,  and,  during 
that  year  (the  weather  permitting),  break  two 
hundred  acres,  and  build  on  the  land  a  frame 
bam  of  sixteen  feet  by  twenty,  and  a  frame 
dwelling-house  of  a  story  and  a  half.  Cheney 
undertook  to  pay  the  taxes  of  1879  and  previous 
vears,  and  bound  himself  to  convey  tne  land, 
in  fee  simple,  with  the  ordinary  covenants  of 
warranty  (reserving  tha  right  of  way  Chat  might 
be  demanded  for  public  uae  for  railways  and 
common  roads),  upon  the  payment  by  Libby  of 
the  several  sums  of  money  aforesaid  at  the  times 
limited,  and  the  strict  performance  of  all  and 
singular  the  conditions  of  the  contract 

u  was  further  stipulated  between  the  partiea: 

That  "time  and  punctuality  are  material  and 
essential  inmdients  in  this  contract;" 

That  if  Libby  failed  to  perform  and  complete 
all  and  each  ox  the  payments,  agreements  and  [71] 
stipulations  in  the  agreement  mentioned, 
"strictly  and  literally,"  the  contract  should  be- 
come void,  in  which  event  all  Uie  interests  cre- 
ated bv  the  contract  in  favor  of  libby,  or  de- 
rived uom  him,  should  immediately  cease  and 
determine,  and  revert  to  and  revest  in  Cheney, 
without  any  declaration  of  forfeiture,  or  re-en- 
try, and  without  any  right  in  libby  of  reda^  « 
mation  or  compensauon  for  moneys  paid  or  serv- 
ices  performed; 

That  in  case  the  contract  was  forfeited,  Cho- 
ney  could  take  immediate  possession  o^  tba 
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land,  with  all  the  crops,  improTemeDt8,  fixtures, 
privileges  and  appurteDaDces  thereon  or  apper- 
taining  thereto,  Lthby  to  remain  boaod  for  all 
taxes  then  assessed  aninst  the  premises,  and 
all  installments  of  principal  or  interest  then 
due  on  the  contract  to  be  regarded  as  rent; 

That  whenever  one  half  ox  the  purchase  price 
was  paid,  with  all  accrued  interest  and  taxes, 
Chenej  shoidd  execute  a  deed,  as  provided  for 
In  the  contract,  and  take  notes  and  a  mortga^ 
for  the  remainiog  pajmenti  to  nm  the  unex- 
pired time;  and 

That  when  lAbbfs  right  to  purchase  the 
land  terminated  by  reason  of  nonperformance 
of  his  covenants,  or  his  failure  to  make  the 
payments,  or  any  of  them,  at  the  time  specified, 
DO  should  be  deemed  to  have  only  the  rights  of 
a  tenant,  and  to  hold  the  land  under  the  con- 
tract as  a  lease,  subject  to  the  statute  regulating 
the  relation  of  landlord  and  tenant,  with  the 
right  in  Cheney  to  enforce  the  provisions  of  the 
contract,  and  recover  possession  of  the  land, 
with  an  the  fixtures,  privileges,  crops  and  ap- 
purtenances tbereon,  as  if  toe  same  was  held 
hy  forcible  detainer. 

The  agreement  also  contained  these  strincent 
provirioDs:  ThAt  no  court  should  relieve  Lib- 
by  from  a  f  aQure  to  comply  strictly  and  literally 
with  the  contract;  that  no  modification  or 
cnange  of  the  contract  could  be  made  except 
by  entry  thereon  in  writing  signed  by  both  par- 
ties; and  that  no  oversight  or  omission  to  take 
notice  of  any  default  by  Libby  should  be 
deemed  a  waiver  by  Cheney  of  the  right  to  do 
ao  at  any  time. 

Libby  went  into  possessloii  under  the  con- 
tract  He  and  those  in  poaBess!k>n  under  him 
had,  prior  to  the  commencement  of  this  suit  on 
the  26th  of  February.  1887,  broken  up  and  cul- 
tivated most  of  the  land,  and  made  improve- 
ments tbereon  of  a  permanent  and  substantial 
character.  Nearly  all  of  these  improvements 
were  made  prior  to  the  first  of  January,  1885. 
He  met  all  the  obligations  imposed  upon  him 
with  respect  to  the  breaking  up  of  the  land  and 
its  improvement  bv  the  erection  thereon  of 
buildings.  Hit  evidence,  which  is  uncontra- 
dicted, was:  "We  have  broken  up  and  culti- 
vated about  1,900  acres;  built  five  houses  and 
stable  and  outbuildings  to  each  house:  made 
wells  to  Hch  house;  erected  two  windmills; 
fenced  one  whole  section  with  wire  and  poets 
and  fenced  half  of  other  section  with  hedge; 
we  have  act  out  some  fruit  trees  and  shrubbery, 
all  to  the  value  of  about  ten  thousand  dollars; 
all  was  done  under  and  in  pursuance  of  this 
contract." 

He  also  met  promptly  aU  the  notes  given  for 
principal  and  interest  maturing  prior  to  1885. 
The  total  amount  paid  by  him  prior  to  that 
date,  including  $1,600  paid  at  the  execution  of 
the  contract,  was  in  excess  of  $5,000. 

But  the  defendant  insists  that  there  was  such 
default  upon  the  part  of  the  plaintiff  with  re- 
spect to  the  notes  maturing  May  28,  1885,  as 
worked  a  forfeiture  of  the  contract,  and,  con- 
sequently, that  specific  performance  cannot  be 
decreed.  The  precise  grounds  upon  which 
thii  contention  rests,  as  well  as  those  upon 
which  the  plaintiff  relies  in  support  of  his  claim 
for  relief,  cannot  be  clearly  understood  without 
a  careful  scrutiny  of  all  that  passed  between 
the  parties  in  reference  to  the  lands  in  question. 
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The  plaintiff  reskled  in  Iowa,  while  the  de^ 
fendant  resided  at  JerseyvUle,  Illinois.  The 
notes  ffiven  by  the  former  were  upon  blanks 
fumtened  by  the  latter's  agent,  who  caused 
them  to  be  made  payable  In  IVcumseh,  Nebras- 
ka, at  the  private  bank  of  Russell  <&  Holmes, 
through  whom  the  defendant  had,  for  many 
years  prior  to  1880,  made  coUections,  and  with 
whom  he  had  kept  an  account  The  first  psy- 
ment  under  the  contract  was  made  in  bank 
drafts  delivered  to  the  defendant's  agent  in  Te- 
cumseh.  All  the  other  notes  falling  due  fai 
1880  to  1884,  inclusive  (except  the  interest  note 
maturing:  in  1882),  were  paid  by  bank  drafts 
sent  to  Russell  A  Holmes,  who  placed  the  pro- 
ceeds to  the  credit  of  Cheney  in  their  bank. 
The  checks  of  the  latter  upon<hat  bank,  on  ac- 
count of  those  deposits,  were  always  paid  in 
current  funds.  The  draft  to  pay  the  interest 
note  for  1882  was  also  sent  to  Russell  A  Holmes, 
but  as  Cheney  had  not  transmitted  that  note  to 
them,  the  draft  was  forwarded  to  him.  He  re- 
ceived it  and  sent  the  note  to  Libby.  In  no 
single  instance  fuior  to  1885  did  he  make  ob- 
jection to  the  particular  mode  in  which  Libby 
provided  for  the  payment  of  his  notes,  or  inti- 
mate hia  purpose  to  demand  coin  or  legal-tender 
notes  in  payment  In  every  instance,  except 
as  to  the  interest  note  for  18B2,  the  notes  were 
paid  at  the  banking  house  of  Russell  A  Holmes, 
and  by  drafts  sent  to  and  uaed  by  them  for  that 
purpose. 

But  it  is  quite  apparent  from  the  evidence 
that  Cheney,  in  1886,  indul^  the  hope  that 
he  could  bring  about  a  fmeiture  of  toe  con- 
tract for  noncompliance  upon  th\  J\rt  of  Libby 
with  its  provisions,  and  that  he  ^ould,  to  that 
or  some  other  way,  get  the  land  back.  It  is 
proper  to  advert  to  tna  efccumstances  Justify- 
ing that  conclusion. 

On  the  4th  of  Maich,  1885,— 4dl  previous  in- 
stallments havine  been  punctually  met— Libby 
offered,  in  writing,  to  pay  all  the  prindpiu 
notes  mentioned  in  the  contract,  as  well  as  the 
totereat  note  due  Mav  28,  1885,  if  a  deed  waa 
made  to  him.  To  this  offer  Cheney  replied, 
under  date  of  March  19. 1885.  "Your  letter  of 
the  4th  has  lust  reached  me.  I  have  no  papers 
with  me  and  cannot  attend  to  the  matter  as  you 
request.  I  expect  to  go  to  New  Orleans  to  the 
Exposition  and  to  be  at  home  in  time  to  see  to 
it  property.  If  I  am  behind  time  no  harm  will 
come  to  TOO.**  Libby  wrote  again,  under  date 
of  Mav  20, 1885,  renewingthe  offer  contained 
in  his  letter  of  March  4.  under  date  of  May 
28,  1885— only  five  days  before  the  notes  for 
1885  matured— Chenev  replied:  "Tours  of  20Ui 
ii  received.  I  think  it  probable  that  I  can  do 
aa  you  suggest,  but  I  will  be  in  Beatrice  [the 
county  seat  of  Oage  County,  where  the  lands 
are]  Mtween  the  1st  and  10th  of  June  on  other 
business,  and  will  then  make  Inquiries  and  see 
if  I  can  lend  the  money  to  good  hands»  and  will 
then  let  you  know  more  certainly.** 

On  the  26th  of  May.  1885,  Ubby  aent  to 
Russell  A  Holmes  a  draft  upon  the  First  Na- 
tional Bank  of  Omaha,  Nebraska,  made  by  one 
Sluart,  a  private  banker  doing  business  at 
Madison,  in  the  same  State,  for  $1,251J20. 
which  was  the  amount  of  IJbby's  two  notes 
for  principal  and  interest  that  matured  May  28, 
1885.  It  was  sent  in  payment  of  those  notea. 
and  was  reoeived  for  tliat  purpoae  by  Russell 
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A  Holmes  Tb€¥  accepted  it  for  the  amount 
of  money  namea  in  it,  and  were,  therefore, 
ready  to  take  up  lihlr^a  two  notes  when  pre- 
sented for  payment  at  their  office. 

On  the  !&th  of  May»  1886,  A.  W.  Cross,  of 
the  First  National  Bank  of  Jerseyville,  Dlinois 
—where  Cheney  resided— appeared  at  the  bank- 
ing-house of  Rnssell  A  Holmes,  and  made  a 
deposit  of  $5,000,  aU  in  current  funds,  and  a 
ffood  portion  of  it  in  Htt$  of  hU  mon  hank. 
WhUe  there  he  inquired  of  Russell  A  Holmes 
(without  disclosing  the  reason  for  his  inquiry) 
whether  they  kept  *'a  legal-tender  revenue 
[resery^,  as  national  banks  were  required  to 
do.'*  He  was  told  that  they  did  not,  but  that 
a  supply  of  legal-tender  wafl  on  hand.  About 
two  o  clock  of  the  1st  of  June — which,  as  May 
81  fell  on  Sunday,  was  the  last  day  of  grace 
for  Libby's  two  notes  due  hi  1880  (I^eb.  Btat. 
cbap.  41,  §  8>— one  of  Cheney's  attorneys  went 
into  the  bank  of  Russell  ft  Holmes,  and  asked 
if  he  could  be  glyen  $5,000  in  legal-tender  notes 
in  exdiange  for  other  currency.  His  rc^quest 
was  com^ied  with.  At  a  later  hour  or  the 
same  day  Cheney  appeared  in  the  bank,  with- 
out haying  responded  to  Ubby's  offer,  twice 
made,  to  pay  all  the  notes  for  the  principal 
debt,  and  the  interest  note  maturing  in  Im. 
He  came  there  with  checks,  drawn  by  Cross, 
to  be  cashed,  and  asked  as  an  aeeommodoHon 
to  him  that  they  be  paid  in  legal-tender  notes. 
He  was  promptly  accommodated  to  the  extent 
of  ft2,500.  But  when  he  asked  for  $2,500  more 
in  legal-tender  notes.  Holmes  suspected  there 
was  a  scheme  to  exhaust  his  bank  of  le^- 
tender  notes,  and  refused  to  comply  with  this 
request.  After  Russell  &  Holmes  had  thus, 
by  way  of  accommodation,  paid  to  Cheney 
and  his  attorney  seven  thousand  five  hundred 
dollars  in  legal-tender  notea-^tat  not  until  the 
hour  for  closing  the  bank,  on  that  day,  against 
the  public  had  passed— Ldbby's  two  notes  were 
presented  by  Cheney,  and  payment  thereof  de- 
manded in  coin  or  legal-tender  notes.  The 
bank  offered  to  pay  in  current  funds,  as  tibey 
had  raeviously  aone  in  respect  to  Libby's  notes, 
but  Cheney  declined  to  take  in  payment  any- 
thing except  coin  or  leffal-tender  notes.  The 
notes  were  then  placed  by  him  in  the  hands  of 
A  notary,  who  was  conveniently  present,  and 
the  latter  presented  them  for  payment,  an- 
nouncing that  he  would  not  receive  anything 
except  United  States  notes  or  legal- tender  funds. 
Payment  in  such  funds  was  refused  by  the  bank 
and  the  usual  protest  was  made.  The  notary 
and  Cheney  then  left  the  room,  the  latter  say- 
ing, before  leavioe.  that  he  would  "call  in  the 
morning."  But  lie  did  not  caV.  the  next  or 
upon  any  subsequent  day. 

Within  fifteen  or  twenty  minutes  atter  Cheney 
and  his  notary  left  the  oank,  Holmes,  of  the 
firm  of  Russell  ft  Holmes,  went  to  the  office  of 
the  notary  to  find  Cheney  and  pay  the  notes  in 
the  funds  demanded.  But  Cheney  was  not 
there,  and  the  notes  were  in  his  hands.  Inquiry 
was  made  at  the  principal  hotel  and  at  other 
places,  but  he  could  not  be  found.  Holmes 
was  informed  that  he  had  left  town. 

Ldbby  havine  been  notified  of  the  protest  of 
the  notes,  notwithstanding  he  had,  in  due  time, 
sent  a  bank  draft  to  Russell  ft  Holmes  to  be 
used  in  payhig  them,  directed  Stuart,  the  bank- 
er at  Madison,  Nebraska,  to  go  immediately  to 


Tecumseh.  The  latter  arrived  there  on  the  9th 
of  June,  and,  having  learned  what  passed  be* 
tween  Cheney  and  Kussell  ft  Holmes,  dete^ 
mined  to  pay  off  the  notes  in  such  funds  as 
Cheney  demanded.  He  informed  the  notary, 
who  had  protested  the  notes  for  nonpayment* 
that  he  was  then  ready,  In  behidf  of  Ldbby,  to 
pay  them  in  gold.  The  latter  did  not  have  the 
notes,  did  not  .know  where  Cheney  had  gone, 
and  said  that  the  laUer  "did  not  want  the 
money,  but  that  he  wanted  the  land  back." 

Stuart  having  knowledge  of  Cheney's  letter, 
in  which  he  notified  Liboy  of  his  purpose  to 
visit  Beatrice  between  the  Ist  and  lOtn  of  June, 
went  to  that  place  in  search  of  Cheney,  but 
could  not  find  him. 

Itibby  wrote  to  Cheney,  under  date  of  June 
19, 1885,  informhie  him  that  gold  was  depos-  [76] 
ited  at  Russell  ft  Holmes'  office  to  pay  the  two 
notes  due  May  28. 1885.  This  letter  was  re- 
ceived by  Cheney  in  due  course  of  mall,  (hi 
the  20th  of  June,  1886,  the  latter  inclosed  to 
Libby  twelve  unpaid  notes  including  the  two 
due  May  28, 1885),  saying  that  the  contract  of 
May  28, 1880,  wm  "  terminated  and  ended  by 
your  f dlure  to  pay  the  two  notes  due  May  28, 
1885,  and  otherwise  to  comply  with  the  con- 
tract, which  is  now  null  and  void."  How 
Libby  had  "  otherwise"  failed  to  meet  his  ob- 
ligations under  the  contract  does  not  appear. 
Under  date  of  June  28, 1885,  Russell  ft  Holmes 
advised  Cheney  by  letter*  of  the  fact  that  they 
were  authorized  oy  Libby  to  pay,  and  they 
were  ready  to  pav,  the  notes  due  May  28,  in- 
cluding protest  lees,  in  lenil-tender  notes  or 
ooin.  liibby,  under  date  or  June  25, 1885,  re- 
plied to  Cheney's  letter,  saying:  "I  refuse  to 
accept  said  notes,  excepting  the  two  wliich 
were  paid,  and  have  this  day  sent  them  to  your 
bankers,  Messrs.  RusseU  ft  Holmes,  of  Tecum- 
seh, Neb.,  for  your  use  and  benefit  and  sublect 
to  your  order.  I  shall  make  payments  as  fast 
as  they  become  due,  and  shall  require  you  to 
execute  a  conveyance  of  the  land  in  acoordance 
with  the  terms  of  the  contract  It  will  be  use> 
less  for  you  to  send  me  any  of  these  notes,  ex- 
ceptvou  send  them  for  payment"  Under  date 
of  June  29,  1885,  Russell  ft  Holmes  advised 
Cheney  that  they  had  received  from  Libby  his 
notes,  amounting  to  $6,679.20,  subject  to  his, 
Cheney's,  order.  The  latter  wrote,  July  9, 
1885,  m  reply  to  Libby's  letter  of  June  25th. 
that  he  did  not  recognize  the  notes  placed  with 
Russell  ft  Holmes  as  being  subject  to  his  or- 
der. 

On  the  20th  of  August,  1885,  Libby,  by  his 
attorney,  made  a  tender  to  Russell  ft  Holmes 
of  $120  in  gold  coin  as  a  balance  of  one  half 
of  the  purcnase  money,  and  offered  to  surren- 
der the  contract  and  execute  a  mortgage  and 
notes  for  the  balance  of  the  purchase  money, 
as  stipulated  in  the  contract,  and  demanded  a 
deed;  of  all  which  Cheney  was  notified.  The 
latter  replied,  under  date  of  August  22, 1885, 
that  he  would  not  receive  any  money  from 
Libby,  and  refused  to  make  a  deed. 

It  further  appears  that  the  plaintiff  punctur 
ally  paid  into  the  bank  of  Russell  ft  Holmes  the  [77] 
amounts  of  the  notes  due  in  1886  and  1887. 
The  funds  remained  in  tliat  bank  and  are  now 
there,  subject  to  Cheney's  order,  on  presenting 
the  notes.  Of  these  payments  he  was  prompt- 
ly informed. 
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debt  named  In  Uie  ooDtnct,  and  all  bitorMt 
due  at  that  date.  He  alio  renewed  h(a  offer  to 
«zecute  a  mortme  on  tbe  land  to  Mcaie  all 
unpaid  fautallmeDto  not  doe,  and  demanded  a 
deed.    Bat  tboae  offen  boof  decUned,  tbe 


preeent  ttilt  wat  broncbt. 
Tbe  pecnllar  woidiog  o 
renden  It  eomewbat  aoobtfal  wbotber  Ihete 


«  of  tbe  uritiM  ooDtnct 


a  laoda  (o  tbe  i^pellee  to  be 
maae  eompieie  Dj  a  ooo*eyance  of  (be  lent 
title  or  defeated  altogetber,  aoeradlug  to  ui 
'  perfonnaoce  or  failure  to  perform  Ote  oondl* 
tlont  upon  wblcb  be  wm  to  reodTe  a  deed;  or 
irhelber  be  wa>  timplj  glreo  poaeeaduo,  pay- 
ing a  flsed  amount  annnaUj,  for  uae  ana  oc- 
«apan^,  witb  tbe  wlTllm  of  puicbaalnc  and 
witb  tbe  right  to  umanaaeooTeranoeiii  fee 
almple,  npon  the  perfonuaooa  of  tboae  eondl- 
tloiie.    Taking  Um  whole  oontract  together,  we 


faMML  AAiMM  T.  Oltmiy,  17  Neb.  978,  Cn. 
But  It  la  not  oeoMnarjr  to  eipteaa  ahj  decided 
oploioB  upon  thli  question:  'Or,  In  anf  view,  it 
ii  clear  from  tbe  cootracL  not  onlj  that  appd- 
laot  oonid  retain  the  l^al  title  tiotil  the  aiqiel* 
lee'B  obtigatknu  nnder  It  bad  all  been  per 
formed. but  that  beoould 


T.  LuuT.  W^ 

condlUoD  be  rTibeeqneoily  perfumed,  wllhoal 
nnreeionable  delay,  aad  no  clrcumManoee  have 
Interrened  that  would  render  It  unjoit  or  in- 
equitable to  give  (ocb  relief.  The  difcMloo 
which  a  court  of  eqtilty  hai  to  grant  or  refuse 
■pecUic  performanoe,  and  which  Is  alvaya  ex- 
ercised with  reference  to  the  drcamnancee  of 
IhepartlcularcatebeforeltffinMswv  V.  WM 
worO,  138  U.  S.  488,  MS  [88:000.  OOl]).  may, 
and  M  necessity  must,  often  be  controlled  by 
"^  -  conduct  of  tbe  party  wbo  baaM  bla  retosd 
— - —  II,,  contract  upon  tbe  failure  of  the 


.  £4i»de,  S  Uerir.  81.  M;  Hudtm  t.  Barlram, 
8  Midd.  440,  447;  LaUgr.  Fiflt  AmocmIm.  101 
Han.  4SS,  480;  Mttr  v.  TuttU.  38  Conn.  SIS. 
SIS.  Seealso  AUy.  J'oAfUM.fll  U.  8.  »  How. 
811.  018  [10:  lOOB.  10081. 
To  tbis  class  belongs,  u  onr  Judgment,  the 
before  ns._  Altbonjgb  the  contract  between 


tvIUKU,  UUfe    HUU     KB  VUUIU    K^KUUO    IJUVBC^ftlUU 

Immediately  npoo  the  failure  of  tbe  appellee  to 
meet,  punotnallT,  any  of  tbe  eouditlone  to  be 
performed  by  nim.  Time  may  be  made  of 
**-!  essence  of  the  contract  " by  tbe  express 


pntchsaar.'  Taglor  t.  LtmamprtA,  88  U.  6. 14 
Pet.  ITS,  174  [10: 406.  400]:  Steomit  r.  SUeU. 
«1  U.  8.  80  How.  M,  104  [10:  8SS,  8881:  Hot- 
[78]  Mie  T.  fiifan,  lie  n.  S.  ra,  40  [a8:S8S,  0401; 
Amm  T.  OvaranUt  Trtut  0*.  188  U.  Et.  408, 
414  [82: 468.  479].  Tbe  parties  in  Ibis  case.  In 
words  too  dIsUnct  to  leave  room  for  conetnio- 
UOD,  not  otdy  ipedfy  tbe  time  wb«n  each  con- 
dition Is  to  be  performed,  bat  declare  that 
"time  and  panctoallty  are  raaierUl  and  easen- 
tial  ingredlente'ln  tbe  oootract;  and  that  ii 
moat  be  "strictly  and  literally'  executed. 
However  hanb  or  ssactlng  lis  terms  m^  be, 
as  to  tbe  appellee,  they  do  not  contravede  pub- 
lic policy;  and  therefore  a  refusal  of  tbe  court 
to  give  ^ect  to  tbem,  according  to  tbe  real 
^. — . .  .u ..„   le  to  maSe  a  oootraict 


'illnec- 

•ded  lo 
of  ttie 

dema- 
of  one 


Cheney  and  Ltbby  called  for  payment  In  dol- 
lar*, the  latter  in' -^ "  *^ -■   — 

leesdleUnctlyinl 

former  would  be  willing  to  recelTe  current 


lee*  dIeUnctly  informed  to  tbe  contrary,  that  tl 


•fve.  While  tfab  course  of  bualnesBwasDOt as 
absolute  waiver  by  Cheney  of  bis  right  lo  de- 
mand coin  or  legal-tender  paper  lo  paymenl  ctf 
notes  sahaeanently  fidling  due.  snoi  eondnctj 
during  a  polod  of  aeveral  yean,  was  ealculalea 
to  produce  the  Impreadon  npon  Ubbr**  mind 
that  current  or  bankable  funds  would  be  re- 
ceived Id  payment  of  any  of  bis  notes.  And 
tberetora  upon  every  tnlnclple  of  fair  dealing 
Cheney  was  bound  to  give  reasonable  notice 
of  bis  pvrpoae,  after  1884.  to  accept  only  such 
funds  as  under  tbe  contract,  strictly  Interpre- 
ted, he  was  entitled  to  demand.  No  sucb 
notice  was  ciTen.  On  the  coDtnry,  the  just 
inference  m>m  tbe  leatlmonv  1*  that  Cheney 
designed  to  throw  Ubby  off  bis  guard,  and 
tender  it  Impoarible  tea  tbe  taller,  or  for  the 
beoken  lo  whom  he  sent  draft*  to  be  used  In 
paying bl*  notes,  to  supply  tbe  requUte  amount 
of  coin  or  legal-tender  paper,  on  the  veir  day 
the  notes  mauved.  and  at  Ibe  moment  of  llwlr 
preeeotatlOD  for  pavment.  Tbe  efforts  of  Boa- 
sell  A  Holme*,  within  a  few  moment*  after 
Cheney  left  thdr  bank  ob  the  Ist  of  June,  lo 
Snd  bun,  and  to  pay  off  the  note*  in  legal- 
tender  paper,  and  the  effort*  of  Llbtn',  by  hi* 


ring  In  ISSfi,  In  lawful   money,  i 

tepMlacT  offer*  ■ubaeouently  to  par  tbem  In 

such  money,  showed  toe  utmost  dllignioe,  and 


■ufDdmtly  excuse  his  fallaie  lo  pay  in  coin 
or  legal-tender  paper  on  tbe  very  daj  tile  — '~~ 
mat<u«d.    To  permit  Cheney,  unoer  t' 


camslances  disclosed,  to  enforce  a  forfeitnre 
of  tbe  contract,  would  enable  him  to  take  ad* 
vantage  of  hi*  own  wrong,  and  to  reap  tbe 
fruits  of  a  scheme  ftmned  for  Ibe  veiy  purpoee 
til  bringing  aboat  tbe  nonperformance  of  tbe 
eontnS. 

But  it  ii  Goaieodad  that  tbe  provision  In  Ibe 
coatrad  forbidding  lU  modification  or  cbanga, 
"  except  by  entry  tbvson  In  writlDg  rignadD}      [80] 
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both  parties,"  coupled  'wUh  the  provision  that 
no  court  should  relieve  Libby  fiom  a  failure  to 
comply  strictly  and  literally  with  the  contract, 
stands  in  the  way  of  a  decree  for  specific  per- 
formance. It  is  sufficient,  upon  this  point,  to 
say  that  such  provisions — if  they  could  in  any 
case  fetter  the  power  of  the  court  to  do  justice 
according  to  the  settled  principles  of  law — 
cannot  be  applied  where  the  efficient  cause  of 
the  failure  of  the  partv  seeking  specific  per- 
formance to  comply  strictly  and  literally  with 
the  contract  was  the  conduct  of  the  other  party. 
If  the  defendant  bad  agreed.  Id  writing,  signed 
by  himself  alone,  to  accept  current  funds  and 
not  to  demand  coin  or  legal-tender  notes,  and, 
notwithstanding  such  agreement,  he  had  de- 
manded coin  or  Icj^-tender  notes,  under 
circumstances  rendering  it  impossible  for  the 

E lain  tiff  to  meet  the  demand  on  the  day  limited 
J  the  contract,  would  he  be  permitted  to  say 
that  the  contract  was  forfeited  for  the  failure 
to  make  payment  according  to  its  provisions? 
We  suppose  not,  although,  scoordinff  to  his 
argumeni,  such  an  agreement,  not  hs^g  been 
signed  by  both  parties  and  indorsed  on  the  con- 
tract»  would  not  estop  him  from  insisting  upon 
a  strict  and  literal  compliance  with  its  terms. 

It  results  from  what  has  been  said  tiiat  the 
failure  of  the  plaintiff,  Libby,  in  person  or  by 
agent,  to  pay  the  notes  maturing  in  1885  in 
coin  or  legal-tender  paper  at  the  time  they 
were  presented  bT  Cheney  for  payment  at  the 
banking-house  ox  Russell  ft  Holmes  did  not 
work  a  forfeiture  of  the  oonlrscl,  and  does  not 
stand  in  the  way  of  a  decres  for  spedflc  per- 
formance. 

In  resped  to  the  notes  falling  due  in  1886 
and  1887,  the  evidence  satisfactorily  shows  that 
the  plaintiff,  at  the  times  and  place  appointed 
for  their  payment,  offered,  and  was  then  and 
there  ready,  to  pay  them  in  lawful  money,  but 
the  notes  not  beine  on  either  occasion  m  the 
hands  of  Russell  &  Holmes  for  collection,  he 
could  not  make  actual  payment,  but  left  the 
money  at  their  bank  to  be  paid  over  to  Cheney 
whenever  the  notes  were  presented  at  that 
place.  The  notes  due  in  those  years  were,  it 
Is  true,  in  the  manual  possession  of  Russell  & 
Holmes,  but  they  were  not  in  their  custody 
by  direction  of  Cheney  for  collection  or  for 
any  other  purpose.  Libby  did  all  that  he 
could  do  with  respect  to  the  notes  falling  due 
in  those  vears  in  order  to  comply  ''strictly  and 
literallv''^  with  the  contract  Indeed,  after  the 
surrenoer  by  Cheney  In  1885,  of  the  notes  due 
in  that  and  subsequent  years,  and  his  formal 
notification  to  Libby  that  he  regarded  the  con- 
tract as  forfeited  and  would  not  receive  any 
money  from  him.  Libby  was  not  bound,  as  a 
condition  of  his  right  to  claim  specific  per- 
formance, to  go  through  the  useless  ceremony 
of  tendering  payment  at  the  banking  house  of 
Russell  &  Bolmes  of  the  notes  maturing  in 
1886  and  18b7.  Erode  v.  Bidy,  18  Ohio  St.  806; 
Dekhmann  v.  Deiehmann,  49  Mo.  107,  109; 
Orarv  t.  Smith,  2  N.  Y.  60.  In  Hunter  v. 
Daniel,  4  Hare,  420,  428,  it  was  said:  "The 
only  remaining  point  insisted  upon  was  that 
the  making  of  every  payment  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  call 
for  the  execution  of  the  agreement,  or.  in  fact, 
to  call  for  the  benefit  of  it;  and  it  was  argued 
that  the  bill  could  not  properly  be  filed  bSfore 
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the  plaintiff  had,  out  of  court,  fully  performed 
his  agreement.  The  general  rule  in  equity 
certainly  is  not  of  that  strict  character.  A 
party  filing  a  bill  submits  to  do  everythin;; 
that  is  required  of  him;  and  the  practice  of  the 
court  is  not  to  require  the  party  to  make  a 
formal  tender  where,  as  in  this  case,  from  ths 
facts  stated  in  the  bill,  or  from  the  evidence,  it 
appears  that  the  tender  would  have  been  a 
mere  form,  and  that  the  party  to  whom  it  was 
made  would  have  refused  to  accept  the  money." 
Whether  that  be  a  sound  view  or  not.  with 
reference  to  the  particular  contract  here  in 
question,  Ubby  did,  in  fact,  make  a  proper 
tender  of  payment  as  to  these  notes,  before 
the  bringing  of  this  suit  he  had  psid,  and 
offered  to  pay,  more  than  one  half  of  the  price 
for  the  land  and  all  accrued  interest  and  taxes, 
and  therefore  was  entitled  by  the  terms  of  tiM 
contract  to  a  deed,  he  exe^mting  notes  and  a 
mortgage  for  the  remainibg  payments  to  nu 
the  unexpired  time,  as  stipulated  in  the  agie»> 
meni. 

The  court  below  found  that  the  notes  fallinf 
due  hi  1885, 1886  and  1887  were  paid;  that  the 
plaintiff  had  deposited  with  the  derk  for  tha 
defendant  a  mortgage  on  the  land  to  secure  the 
payments  due  eight,  nine  and  ten  years  after 
the  date  of  the  contract;  and  that  be  had  follr 
done  and  performed  every  obligation  imposed 
upon  him  to  entitle  him  to  a  deed.  It  was  ad* 
Judged  that  the  defendant,  within  foi^  daTt 
from  the  decree,  execute,  acknow]ed£»  and  a^ 
liver  to  the  plaintiff  a  good  and  sufficient  deed* 
with  the  usual  covenants  of  warrant  (excM>t- 
ing  the  right  of  wav  that  may  be  demanded 
for  public  use  for  railways  or  common  roads), 
oonveyinff  to  him  the  land  in  question,  and  m 
default  or  which  it  was  adjudged  that  the  de- 
cree itself  should  operate,  and  have  the  same 
force  and  effect,  as  a  deed  of  the  above  da- 
scription. 

We  are  not  able  to  concur  in  the  finding 
that  the  notes  falling  due  in  1885. 1886  and 
1887  had  been  paia  when  this  decree  was 
pissed.  If  those  notes  had  been  placed  by 
Cheney  with  Russell  ft  Holmes  for  collecdoo, 
and  the  latter  had  coUected  the  amounts  due 
on  them,  then  they  would  have  been  paid;  fen*, 
in  such  case,  that  firm  would  have  been  the 
agent  of  the  payee  to  collect  the  notes,  and 
the  money  reosived  by  them  would  have  be- 
longed to  nlm. 

In  Ward  t.  Smith,  74  U.  8.  7  Wall  447, 
450  ri9:  207.  209],  the  question  arose  as  to 
whether  a  bank  at  which  certain  bonds  were 
made  payable  was  the  agent  of  the  holder  to 
receive  payment  The  court  said:  "It  is  uo> 
doubtediy  true  that  the  designation  of  the  place 
of  payment  in  the  bonds  imported  a  stipula- 
tion that  their  holder  should  have  them  at  the 
bank,  when  due,  to  receive  payment,  and  that 
the  obligors  would  produce  there  the  funds  to 
pay  them.  It  was  inserted  for  the  mutual  con- 
venience of  the  parties.  And  it  is  the  general 
usage  in  such  cases  for  the  holder  of  the  in- 
strument to  lodge  it  with  the  bank  for  colleo> 
tion,  and  the  piuty  botmd  for  its  pavment  can 
call  there  and  take  it  up.  If  the  instrument 
be  not  there  lodsed.  and  the  obligor  is  there  at 
its  maturity  with  the  necessary  funds  to  pay 
it,  he  so  far  satisfies  the  contract  that  be  can- 
not be  made  responsible  for  any  future  dais* 
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Agef,  eltlier  w  cotts  of  rait  or  ioterest,  for  de- 
lay. When  the  instrument  la  lodged  with  the 
t)ank  for  collection,  the  bank  oecomes  the 
•gent  •f  the  payee  or  oblieee  to  receive  pay- 
menl.  The  afl;ency  ezten<u  no  farther,  and 
without  apecial  authority  an  agent  can  only  re- 
ceive payment  of  the  debt  due  hia  principal  in 
Che  legal  currency  of  the  country,  or  in  bills 
which  pass  as  money  at  their  par  value  by  the 
common  consent  of  the  community.  In  the 
case  at  bar  only  one  bond  was  deposited  with 
the  Farmers'  Bank.  That  institution,  there- 
fore, was  only  agent  of  the  payee  for  its  col- 
lection. •  It  had  no  authority  to  receive  pay- 
ment of  the  other  bonds  for  him  or  on  bis  ac- 
count. Whatever  it  may  have  received  from 
the  obligors  to  be  applied  on  the  other  bonds, 
it  received  as  their  a^nt,  not  as  the  a^nt  of  the 
obUgee.  If  the  notes  have  depreciated  pince 
in  its  possession,  the  loss  must  be  adjusted  be- 
tween the  bank  and  the  depositors;  it  cannot 
fall  upon  the  holder  of  the  bonds."  See  also 
AdofM  V.  Baekensaek,  44  N.  J.  L.  688,  where 
this  question  is  elaborately  examined ;  Hillt  v. 
Ftaee,  48  N.  Y.  520;  WiUiarMpart  Ga$  Co,  v. 
Pinkerian,  96  Pa.  62,  64;  Wood  v.  Merchants 
8amnff,  L.  dT.  Oo,41  IlL  267. 

BufBell  A  Holmes,  then,  did  not  become  the 
agent  of  Cheney  to  receive  the  amount  of  the 
notes  by  reason  simply  of  the  fact  that  the 
notes  were  made  payable  at  their  bank.  The 
funds  left  by  Libby  with  them  to  be  applied  in 
paymratof  the  notes  of  1885,  1866  and  1887 
are,  therefore*  his  property,  not  the  property 
of  Cheney.  The  utmost  effect  of  Libby't  offer, 
within  a  reasonable  time  after  June  X  1^85,  to 
pay  the  note  of  that  year  in  lawful  money,  and 
of  nis  offers,  at  the  appointed  times  and  place, 
to  pay  the  notes  of  1886  and  1887,  was  to  pre- 
vent the  forfeiture  of  the  contract,  and  to  save 
his  right  to  have  it  specifically  performed,  so 
far  as  that  right  depended  upon  his  paying 
those  notes.  But  they  must  be  actually  paia 
by  him  l»efore  he  is  entitled  to  a  deed,  or  to  a 
decree  that  will  have  the  force  and  effect  of  a 
conveyance.  Under  the  circumstances  it  was 
not  absolutely  necessary  that  he  should  have 
brought  the  money  into  court  for  tbe  defend- 
ant at  the  time  he  filed  his  bill.  His  offer  in 
the  biU  to  perform  all  the  conditions  and  stipu- 
lations <rf  the  contract  was  sufficient  to  give 
him  a  standing  in  court  Inin  v.  Oregory,  18 
Oray,  215,  218;  Hunter  y.  Baia,  24  Ind.  299, 
S08;  FaU  y.  HazelHgg,  45  Ind.  576,  579.  But 
the  decree  of  specific  performance  ought  not 
to  become  operative  until  he  brings  into  court 
for  tbe  defendant  the  full  amount  necessary  to 
pay  off  the  notes  for  pincipal  and  interest  fall- 
ing due  iB  1886, 1886  and  188P,  ^  (Jaldma  v. 
<Xu9idy^  8  Cow.  271;  Haxtvx  >.  Bishop,  8 
Wend.  18,  21;  Hms  y.  Place  ,jpra;  Wood  v. 
Merchants  Saving  Co.  suvra:  Webster '7.  French, 
11  in.  254,  278;  Carley  v.  Vanee,  17  Mass.  889, 
891;  Devle  y.  Teas,  4  Scam.  202,  261,  267; 
McDanM  y.  KimbreU,  8  Greene  (Iowa)  885. 
The  defendant  it  not  entitled  to  interest  after 
the  respective  tenders  were  made,  because  it 
does  not  appear  that  the  plaintiff  has,  since  the 
tenders,  realized  any  interest  upon  the  moneys 
left  by  him  for  Cheney  at  the  bank  of  Russell 
A  Holmes.  JDatis  y.  Parker,  14  AUen,  94, 104; 
January  v.  Martin,  1  Bibb,  686,  590;  Bart  v. 
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Brand,  1  A.  E.  Marsh.  159.  161;  2  Sugd.  Ven- 
dors (8th  Am.  ed.)814.  816  [627,  628]. 

The  decree  below  is  affirmed.  But  it  is  ad- 
Judged  and  ordered  that  the  said  decree  be  and 
is  herdfy  suspended,  and  shaU  not  become  opera- 
Ute  until  the  plaintiff  brings  into  the  court  be- 
low for  the  dtfendant  the  full  amount  of  the 
notes  for  principal  and  interest  executed  by  him 
to  the  d^endant  and  made  payable  on  the  tSth 
days  of  May,  1885, 1836  and  1887,  teithout  in- 
terest upon  any  note  after  its  maturity. 


JAMES  D.  CRENSHAW,  Jftp^, 

UNITED  "ST/TES. 

(See  8.  C.  Reporter's  ed.  9»-lia) 

Officer's  vested  riaht  to  offiee-^tenure  of  office 
and  right  to  salary  not  a  contract — office  re- 
vocable  by  Legislature— sees,  1SX9,  1624,  R^* 
Btat,— midshipman  in  U.  8,  navy— -Act  of 
186S. 

L  An  offloer  of  the  navy,  appointed  fOr  a  definite 
time  or  during  good  behavior,  has  no  vested  in- 
terest or  contract  riflrht  in  his  office,  of  which 
Oongrees  cannot  deprive  him. 

i.  Tbe  appointment  to  and  the  tenure  of  an  otBce 
created  for  the  public  use,  and  the  regulation  of 
the  salary  affixed  to  such  an  office,  do  not  come 
within  the  import  of  the  term  **  contracts  **  in- 
tended to  be  protected  by  tbe  U.  8.  Constitution. 

8.   Whatever  the  form  of  the  statute,  the  offlcor 
under  it  does  not  hold  by  contract.   He  enjoj-s  a 
privilege  revocable  by  the  sovereignty  at  will; 
and  one  Legislature  cannot  deprive  its  successor^ 
of  the  power  of  revocation. 

4.  By  section  12S9  and  ark  38  of  section  16SM  of  tbe 
Bevised  Statutes,  it  was  not  intended  to  place  an 
officer  beyond  the  power  of  Congress  to  make 
provision  for  his  removal  even  by  the  executive 
who  appointed  him. 

5.  The  term  of  office  of  a  miushlpman  tn  the 
United  States  navy  is  not  a  term  for  life. 

a.  In  enacting  the  Statute  of  1882,  Congress  did  not 
assume  the  power  of  appointment  whloh  belongs 
to  the  executive;  the  appellant  oame  within  the 
terms  of  that  Act. 

[No.  1081.1 

Argued  Jan.  5,  lif90.     Decided  March  8, 1890, 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  claimant's  petition  to 
recover  an  alleged  balance  due  him  for  salary 
as  a  midshipman  in  the  United  States  navy. 
Affirmed, 
Opinion  below,  24  Ct  CI  67. 

Statement  by  Mr,  Justice  Lamar  t 
This  is  an  action  brought  by  the  appellant, 
James  D.  Crenshaw,  in  tne  Court  of  Claims, 
for  the  purpose  of  recovering  an  alleged  bal- 
ance of  $8,768.66  due  him  on  account  of  sal- 
ary as  a  midshipman  in  the  United  States 
navy.  The  Court  of  Claims  dismissed  tbe  ap- 
pellant's petition  ^24  Ct.  CI.  57);  and  an  ap- 
peal from  that  judgment  brings  tbe  case  here. 
Tbe  material  facts  in  the  case  are  as  follows: 

NoTB.—.^  to  extra  pay  or  compensation  to  offi^ 
cers,  see  note  to  U.  S.  v.  Maodanlrt,  Bk.  8,  p.SP«. 
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Id  Beptomber,  1877,  the  appellant  was  ap- 
pointed a  cadet  midshipman  at  the  Naral 
Academy.  At  that  time  the  provisions  of  the 
Revised  Statutes  in  force  and  pertinent  to  this 
inquiry  were  as  foUows: 

"Sec  1520.  The  academic  coorae  of  cadet 
midshipmen  shall  be  six  years. 

"Sec.  1521.  When  cadet  midshipmen  shall 
have  passed  successfully  the  gradua^g  exam- 
ination at  the  Academy,  they  shall  receive  ap- 
pointments as  midshipmou  and  shaD  take  rank 
according  to  their  proficiency  as  shown  by  the 
order  of  their  merit  at  date  of  graduation." 

"Sec  1556.  The  commissioned  officers  and 
warrant  officers  on  the  active  list  of  the  navy 
of  the  United  States,  and  the  petty  officers, 
seamen,  etc.,  .  .  .  shall  be  entitled  to  receive 
annual  pay  at  the  rates  herein  stated  after  their 
respective  designations:  .  .  .  Midshipmen,  af- 
ter graduation,  when  at  sea,  one  thousand  dol- 
lars: on  shore  duty,  eight  hundred  doUars;  on 
leave,  or  waiting  orders,  six  hundred  dollars. 
Cadet  midshipmen,  five  hundred  dollars." 

"Sec.  1220.  The  President  18  authorized  to 
drop  from  the  rolls  of  the  army  for  desertion 
any  officer  who  is  absent  from  duty  three 
months  without  leave;  and  no  officer  so  drop- 
ped shall  be  eligible  for  re-appointment  And 
no  officer  in  the  military  or  naval  service  shall 
in  time  of  peace  be  dismissed  from  service  ex- 
cept upon  and  in  pursuance  of  the  sentence  of 
a  court-martial  to  that  effect,  or  in  commuta- 
Uon  thereof." 

The  appellant  accepted  the  appointment  and 
entered  on  his  studies  at  the  Academy.  He 
completed  the  course  of  four  years,  and  after 
passing  a  successful  examination  received  a 
eertiflcate  from  the  academic  board  in  the  fol- 
k>wing  words,  to  wit: 

**This  certifies  that  Cadet  Midshipman  James 
D.  Crenshaw  has  completed  the  prescribed 
course  of  study  at  the  United  States  Naval 
Academy,  and  has  successfully  passed  the  re- 
quired examination  before  the  academic  board 
preparatory  to  the  two  years'  course  afloat. 

"June  10, 1881." 

On  the  26th  of  August  following,  appellant 
was  ordered  to  sea  1^  the  Navy  Department, 
and  directed  to  report  for  duty  on  board  the 
steamer  "Pensacola."  This  be  did.  While 
he  was  serving  on  that  steamer,  under  the 
aforesaid  order.  Congress  passed  an  Act,  ap- 
proved August  6, 16^,  bemg  the  Naval  Ap- 
propriation Act,  in  which  occurs  this  pro- 
viso: 

*'That  hereafter  there  shall  be  no  appoint- 
ments of  cadet  midshipmen  or  cadet  engineers 
at  the  Naval  Academy,  but  in  lieu  Uiereof 
naval  cadets  shall  be  appointed  from  each  con- 
gressional district  and  at  large,  as  now  pro- 
Tided  bv  law  for  cadet  midshipmen,  and  aJl 
the  undergraduates  at  the  NaTal  Academy 
shall  hereuter  be  designated  and  called  'navaJ 
cadets;'  and  from  those  who  successfully  com- 
plete the  six  years'  course,  appointments  shall 
oereafter  be  xnade  as  it  is  necessary  to  fill  va^ 
cancies  in  the  lower  grades  of  the  line  and  en* 
gineer  corps  of  the  navy  and  of  the  marine 
corps:  And  provided  further.  That  no  greater 
Dumber  of  appointments  into  these  grades  shall 
be  made  each  yearthan  shall  equal  the  number 

MS 


of  vacancies  which  has  occurred  in  the  same 
grades  during  the  preceding  year;  such  appoint- 
ments to  be  made  from  the  graduates  of  the 
vear,  at  the  conclusion  of  their  six  years'  course, 
in  the  order  of  merit,  as  determined  by  the 
academic  board  of  the  Naval  Academy;  the 
assignment  to  the  various  corps  to  be  made  by 
the  Secretary  of  the  Navy  upon  the  recom- 
mendation 01  the  academic  bcMird.  But  noth- 
ing herein  contained  shall  reduce  the  number 
of  appointments  from  such  graduates  below 
ten  in  each  year,  nor  deprive  of  such  appoint- 
ment any  graduate  who  may  complete  the  six 
years'  course  during  the  year  eighteen  hundred 
and  eighty-two.  And  if  there  be  a  surplus  of 
graduates,  those  who  do  not  receive  such  ap- 
pointment shall  be  given  a  certificate  of  gradu- 
ation, an  honorable  discharge,  and  one  year's 
sea  pay,  as  now  provided  by  law  for  cadet  mid- 
shipmen," etc.,  etc    22  Stat  284,  285. 

As  stated  above,  this  Statute  was  passed 
while  appellant  was  engaged  in  his  servm  on 
the  'Tensacola."  He  continued  on  that  ve»e] 
until  the  14th  of  March,  1888,  when  he  was  or- 
dered to  report  to  the  sup^ntendent  of  the 
Naval  Academy  for  examiiuOion.  He  proceed- 
ed to  the  Academy,  passed  his  final  examina- 
tion successfully,  and,  on  the  15th  of  June, 
1883,  received  from  the  academic  board  his  cer- 
tificate of  graduation,  reciting  that,  "We,  the 
academic  board  of  the  United  States  Naval 
Academy,  having  thoroughly  examined  Naval 
Cadet  James  D.  Crenshaw  on  all  subjects,  the- 
oretical and  practical,  taught  at  this  institnUoa, 
and  having  found  hhn  proficient  in  each,  do 
hereby,  in  conformity  with  the  law,  mnt  to 
him  this  certificate  of  graduatloD.  ^ine  15. 
1888." 

On  the  28d  of  June  following  he  received 
this  order: 

"Navy  Department,  Bureau  of  Navigation  and 
Office  of  Detail. 

"Washington,  June  28. 1888. 

"Sir:  You  are  hereby  detached  from  the 
Naval  Academy;  proceed  home  and  regard 
yourself  waiting  orders. 

"By  direction  of  the  Secretary  of  the  Navy. 

"Respectfully,  J.E.  Waller,  Chief  of  Bureau.** 

On  the  26th  of  the  same  month,  an  order,  a* 
follows,  was  issued: 

'  *Sir:  "Having  successfully  completed  your 
six  yeariT  course  at  the  United  Slates  ^aval 
Academy,  and  having  been  civen  a  certificate 
of  graduation  by  the  academic  board,  but  not 
being  required  to  IIU  any  vacancy  in  the  service 

Ening  during  the  year  preceding  vour 
ation.you  are  hereby  discharsed  xrook 
tb  of  June,  1888,  witn  one  vears  seapav, 
as  prescribed  by  law  for  cadet  midshipaien,  m 
accordance  with  tbejprovisions  of  the  Ad  ap- 
proved August  6, 1882. 
"Respectfully,  W.  EL  Chandler, 

"SecreUry  of  the  Navy. 
"Naval  Cbdet  James  D.  Crenshaw,  U.  8. 
Navy." 

Since  the  date  of  that  order  appeTant  has  not 
been  called  on  to  do  dutv,  and  basaoi  received 
any  pay  except  that  creoited  on  his  daim.  Id 
tbii  state  of  the  case  be  daima  thai  he  is  still  » 
midshipmaB  in  the  naval  service,  and,  as  such, 
entitled  to  pay.  Thia  ekdm  Is  based  upon  ibe^ 
following  proposltioaa 
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[103]  ^)  ipim^  when  he  accepted  the  appointment 
of  cadet  midshipman  he  oecame  an  officer  of 
the  nayy.  and,  as  such,  entitled  to  tbe  benefits 
of  sec.  121^  and  art  86  of  sec.  1624  (which  is 
to  the  same  effect),  of  the  Revised  Statutes; 
that  sa<di  acceptance  constituted  a  statutoir  con- 
tract with  the  United  States  based  on  a  vafaable 
conrideration,  under  which  he  is  entitled  to  hold 
the  office  for  life,  unless  remoyed  by  sentence  of 
a  court-martial  or  in  commutation  thereof; 

(2)  That  he  was  not,  therefore,  discharged 
by  competent  authority — ^because,  first,  since 
the  re-enactment  by  Congress  in  1874  of  section 
1220  and  art  86  of  section  1624  of  the  Revised 
Statutes,  neither  Ck>ngTess,  the  Secretary  of  the 
Kayy  nor  any  department  of  the  goyemment  is 
competent  in  time  of  peace  to  discharge  an  offi- 
cer Rom  the  naval  service; 

(8)  That,  independently  of  the  Act  of  JiUy 
18,  1866  (14  Stat  02),  section  1220  and  art  86 
of  section  1624  aforesaid,  the  Act  of  1882  is  un- 
constitutional, as  applied  to  him.  for  tbe  reason 
that  he  held  an  office  by  contract  with  the 
United  States,  and  was  entitled  on  graduation 
to  be  a  midshipman  to  serve  for  life  or  during 
good  behavior; 

(4)  That  not  only  was  the  Act  of  August  6, 
1882,  inoperative,  as  to  him,  for  the  reason 
stated,  but  also  for  the  further  reason  that  to 
apply  it  to  his  class  would  be  tomake  Congress 
appoint  to  the  office  of  naval  cadet  all  such 
students  as  were  in  his  situation;  but  that  while 
Congress  had  tbe  power,  under  the  Constitution, 
to  create  the  office,  it  did  not  have  the  power 
to  desiraate  the  officers,  that  being  the  consti- 
tutiontu  duty  of  the  ezecutive;  and 

(6)  That  the  case  of  appellant  did  not  fall 
within  the  terms  of  the  Act  of  1882;  that  he 
was  not  at  the  date  of  its  passage  an  undergrad- 
uate of  the  Academy,  but  hadgraduated;  and 
that  therefore  his  oiBcharge  was  not  author- 
ized by  that  Act 

MeuTB,  H,  O.  Clanifhton  and  Bodofphe 
Claughian,  for  appellant: 

The  ou^ion  as  to  whether  a  right  has  vested 
or  not  is  in  its  nature  judicial,  and  must  be 
tried  by  judicial  authority. 

MaAury  v.  Madimm,  6  U.  S.  1  Cianch,  187 
(2:  60). 

The  government  can  contract  by  a  legisla- 
tive Act,  and  such  contracts  are  governed  by 
the  rules  of  ordinary  contracts. 

Charpennifuf  v.  U.  8.  04  U.  S.  807  (24:  126); 
Twenty  Per  Cent  Catee,  87  U.  S.  20  Wall.  170 
^:  880);  Sinking  Fund  Cfases,  00  U.  8.  781, 
782  (26:  606). 

The  Act  under  which  the  appointment  was 
made  was  in  its  nature  a  contract,  and  the  ap- 
pellant acquired  vested  rights  under  that  con- 
tract The  repeal  of  the  law  cannot  devest 
those  rights. 

FUteMT  y.  Peek,  10  U.  8.  6  Cranch.  87 
(8:  162);  TerrtU  v.  Taylor,  18  U.  8.  0  Cranch. 
48  (8:  660);  WUkineon  v.  Leiand,  27  U.  &  2 
Pet  627  (7:  542). 

Other  authortties  relied  upon: 

As  to  retroactiye  legislation — 

Wood  V.  U.  8.  41  U.  S.  16  Pet  84»(10:  087); 
Arthur  y.  mmer,Wi  U.  S.  187  (24:  811);  Jtei- 
phii  y.  U.  8.  07  U.  8.  208(24:  02()). 

Vested  rights— 

Chew  Being  y.  U.  8. 112  U.  8.  686  (28:  770). 
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Vested  rights  taken  under  the  exercise  of 
police  power  must  be  compensated  for. 

Boston  Beer  Co.  v.  Maee.  07  D.  S.  82  (24:  080); 
Butchers  Union  Co.  v.  Orescent  City  Go.  Ill 
U.  8.  752  (28:  587);  Mugler  v.  Kansas,  128  U. 
S.  661,  668,  660,  674  (31:  210,  218,  214). 

Jdr.  Wnu  A.  Ma.urj»  Assistant  Atty-Qen.^ 
for  appellee. 

Mr.  JutUee  Lamar  delivered  the  opinion  of 
the  court: 

The  primary  question  in  this  case,  one  which 
underlies  the  first,  second  and  third  of  appel- 
lant's propodtioDS  stated  above,  is  whether  an 
officer  appointed  for  a  definite  time  or  during  r- -.a-i 
good  behavior  bad  any  vested  interest  or  con-  [*0*J 
tract  right  in  his  office  of  which  Congress  could 
not  deprive  him?  The  question  is  not  novel. 
There  seems  to  be  but  little  difficulty  in  deciding 
that  there  was  no  such  interest  or  right  The 
question  was  before  this  court  in  BuiUr  v.  Penn^ 
1(^1^111^,61  U.S.  10  How.  402  [18: 472].  In  that 
case,  Butler  and  others,  by  virtue  of  a  statuta 
of  the  State  of  Pennsylvania,  had  been  appoint- 
ed canal  commissioners  for  a  term  of  one  year, 
with  compensation  at  four  dollars  per  diem; 
but  durine  their  incumbency  another  statute 
was  passed,  whereby  tbe  compensation  was  re- 
duced to  three  dollars;  and  it  was  claimed  their 
contract  rights  were  thereby  infringed.  The 
court  drew  a  distinction  between  such  a  situa- 
tion and  that  of  a  contract,  by  which  "perfect 
rights,  certain,  definite,  fixed  private  rights  of 
property,  are  vested."  It  said:  "These  are 
clearly  distinguishable  from  measures  or  en- 
gagements adopted  or  undertaken  by  the  body 
poutic  or  state  government  for  the  benefit  of 
all,  and  from  the  necessity  of  the  case,  and  ac- 
cording to  universal  understanding,  to  be  varied 
or  discontinued  as  the  public  good  shall  require. 
Tbe  selection  of  officers,  who  are  nothing  more 
than  agents  for  the  effectuating  of  such  public 
purposes,  is  matter  of  public  convenience  or 
necessity,  and  so,  too,  are  tbe  periods  for  the 
appointment  of  such  agents;  out  neither  the 
one  nor  the  other  of  these  arrangements  can 
constitute  any  oblii^tion  to  continue  such 
agents,  or  to  reappoint  them,  after  the  measures 
which  brought  them  into  being  shall  have  been 
found  useless,  shall  have  been  fulfilled,  or  shall 
have  been  abrogated  as  even  detrimental  to  the 
well-being  of  the  public  The  promised  com- 
pensation for  services  actually  i>erformed  and 
accepted,  during  the  continuance  of  the  par- 
ticular agency,  may  undoubtedly  be  claimed, 
both  upon  principles  of  compact  and  of  equity; 
but  to  insist  beyond  this  on  the  perpetuation  of  a 
public  policy  either  useless  or  detrimental,  and 
upon  a  reward  for  acts  neither  desired  nor  per- 
formed, would  appear  to  be  reconcilable  with 
ndther  common  justice  nor  common  sense.  r^rtict 
The  establishment  of  such  a  principle  would  [106  J 
arrest  necessarily  everything  uke  progress  or 
improvement  in  government;  or  if  changes 
should  be  ventured  upon,  the  government 
would  have  to  become  one  great  pension  estab- 
liahment  on  which  to  quarter  a  host  of  sinecures. 
.  •  .  It  follows,  then,  upon  principle,  that,  in 
every  perfect  or  competent  government,  there 
must  exist  a  general  power  to  enact  and  to  re- 
peal laws;  and  to  create,  and  change  or  discon- 
tinue, the  agents  designated  for  the  execution 
of  those  laws.    Such  a  power  is  indispensable 
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for  the  presenratioD  of  the  body  politic,  and  for 
the  safety  of  the  individuals  of  the  community. 
It  is  true  that  Uiis  power,  or  the  extent  of  its 
ezerdse,  may  be  controlled  bv  the  higher  Or- 

Sinic  Law  or  (constitution  ox  the  State,  as  is 
e  case  in  some  instances  in  the  State  Consti- 
tutions, and  as  is  exemplified  in  the  provision 
of  the  Federal  Constitution  relied  on  in  this 
case  by  the  plaintiffs  in  error,  and  in  some  otl^r 
clauses  of  the  same  instrument;  but  where  no 
euch  restriction  is  imposed,  the  power  must  rest 
in  the  discretion  of  the  government  alone.  .  .  . 
We  have  already  shown  that  the  appointment 
to  and  the  tenure  of  an  office  created  for  the 

Eublic  use,  and  the  regulation  of  the  salary  af- 
xed  to  such  an  office,  do  not  fall  within  the 
meaning  of  the  section  of  the  Constitution  relied 
on  by  the  plaintiffs  in  error;  do  not  come  with- 
in the  import  of  the  term  'contracts,'  or,  in 
other  words,  the  vested,  private,  personal  rights 
thereby  intended  to  be  protected.  They  are 
functions  appropriate  to  that  class  of  powers 
and  obligations  W  which  governments  are  en- 
abled, and  are  called  upon,  to  foster  and  pro- 
mote the  general  good;  functions,  therefore, 
which  governments  cannot  be  presumed  to 
have  surrendered,  if  indeed  they  can  under  any 
circumstances  be  Justified  in  surrendering 
them." 

The  case  of  Newton  ▼.  Mahoning  County 
Comra,,  100  U.  8.  548  [25:  710],  is  in  point. 
That  was  a  controversy  over  the  projected  re- 
moval of  a  county  seat;  and  the  statute  relied 
on  by  the  objectors  provided  that  before  the 
•eat  of  justice  should  be  considered  as  perma- 
nently established  at  the  Town  of  Canfield, 
the  citizens  thereof  should  do  certain  things, 
all  of  which  were  admitted  to  have  been  duly 
done.  The  objectors,  therefore,  claimed  a 
contract  right  that  the  county  seat  should  re- 
main at  Canfield.  This  court  said:  "Thelegis- 
lative  power  of  a  State,  except  so  far  as  re- 
strained by  its  own  Constitution,  is  at  all  times 
absolute  with  respect  to  all  offices  within  its 
reach.  It  may  at  pleasure  create  or  abolish 
them,  or  modify  their  duties.  It  may  also 
shorten  or  lengthen  the  term  of  service.  And 
it  may  increase  or  diminish  the  salary  or  change 
the  mode  of  compensation.  The  police  power 
of  the  States,  and  that  with  respect  to  munici- 
pal corporations,  and  to  many  other  things 
that  might  be  named,  are  of  the  same  absolute 
character;"  citing  Cooley,  Const.  Lim.  pp. 
282,  842;  Th$  BegenU  v.  WiUiarm,  U  GUI  & 
J.  (Md.)  821.  "In  all  these  cases  there  can  be 
no  contract  and  no  irrepealable  law,  because 
they  are  'governmental  subjects,'  and  hence 
within  the  category  before  stated.  They  in- 
volve public  interesti,  and  Legislative  Acts  con- 
cerning them  are  necessarily  public  latot. 
Every  succeeding  Legislature  possesses  the  same 
Jurisdiction  and  power  with  respect  to  them  as 
its  predecessors.  The  latter  have  the  same 
power  of  repeal  and  modification  which  the 
former  had  of  enactment,  neither  more  nor 
less.  All  occupy,  in  this  respect,  a  footing  of 
perfect  equnlity.  This  must  necessarily  be  so 
in  the  nature  of  things.  It  is  vital  to  the  pub- 
lic welfare  that  each  one  should  be  able  at  all 
times  to  do  whatever  the  varying  drcumstan- 


*Cltatlon  oorreot  In  this  edition,  Bk.  15,  p.  710.  as 
The  ReoenU  t.  WiUiamM^  9  Otll  k  J.  866,  as  ft  should 
be  here.   lEd.] 


ces  and  present  exigencies  touching  the  subject 
involved  may  require.  A  different  result 
would  be  fraught  with  evil." 

In  Stone  v.  Miiiimpm,  101  U.  S.  814«  820 
[25:  1079,  1080],  considering  the  power  of  a 
Legislature  to  grant  an  irrepealable  charter, 
for  a  considerauon,  to  a  lottery  company,  the 
court  said:  "The  power  of  governing  is  a  trust 
committed  by  the  people  to  the  government, 
no  part  of  which  can  be  granted  away.  The 
people,  in  their  sovereign  capacity,  nave  ea- 
tablished  their  agencies  for  the  preservation  of 
the  public  health  and  the  public  morals,  and 
the  protection  of  public  and  private  rights. 
These  several  agencies  can  govern  acoordinc:  to 
their  discretion,  if  within  the  scope  of  their 
general  authority,  while  in  power;  but  they 
cannot  give  away  nor  sell  the  discretion  c^ 
those  that  are  to  come  after  them,  in  respect  to 
matters  the  government  of  which,  ihim  the 
very  nature  of  thineg,  must  'vary  with  vary- 
ing circumstances.'  See  also  Hall  v.  )f«#- 
eontin,  108  U.  S.  6  [26:  8021;  United  Statet  v. 
Fi^htr,  109  U.  a  148  [27:  885].  Nor  is  the 
holding  of  this  court  singular.  Numerous 
decisions  to  the  same  effect  are  to  be  found  in 
the  state  courts.  People  v.  Morris,  18  Wend. 
825;  Gam,  v.  Bacon,  6  Serg.  &  R  822;  Gam. 
V.  Mann,  5  Watts  &  &.  428;  ffyde  v.  State,  ta 
Miss.  665;  State  v.  8mede$,  26  Mias.  47;  2W 
pen  V.  Tipton  County,  7  Ind.  172;  Haynee  ▼. 
StaU,  8  Humph.  480;  Bntford  v.  Oibeon,  16 
Ala.  521. 

In  Blake  v.  United  Statee,  108  U.  8.  227  [36: 
462],  the  fact  is  adverted  to,  and  the  opinioB  of 
the  Attorney-General  in  Laneine^s  Oa$e,  6  Ops. 
AttyOen.  4,  quoted  approvingly,  x>  the  effect 
that  in  this  respect  of  official  tenure  there  Is  no 
difference  in  law  between  officers  in  the  an^y 
and  other  officers  of  the  ffovemment 

Applying  the  above  pitnciples,  it  remains  to 
say  that  we  know  of  no  instance  In  which 
their  assertion  is  more  imperatively  demanded 
by  the  public  welfare  than  in  this  case,  and 
such  others  as  this.  If  the  position  taken  by 
the  appellant  is  correct,  then  a  logical  and  no- 
avoiaaole  result  Is,  that  our  country,  if  ever 
we  are  so  unfortunate  as  to  be  again  involved 
in  war,  will  be  compelled,  after  the  treaty  of 
peace,  to  maintain  the  entire  official  force  of 
the  army  and  navy,  and  a  host  of  dnecurlsts, 
in  full  pay  so  long  as  they  shall  live;  either 
that,  or  to  disband  the  army  and  navy  before 
the  peace  shall  be  made,  even  this  wholly  in* 
admissible  alternative  l)einff  legally  possibls 
from  one  of  appellant's  posiUons.  It  Is  impos- 
sible to  believe  that  such  a  condition  of  affaiia 
was  over  contemplated  by  the  framers  of  oar 
Organic  or  Statute  Law. 

The  effect  of  the  authorities  dted  abof«  is 
in  no  respect  modified  by  section  1229  or  bj 
art  86  of^  section  1624  of  the  Revised  Sutntes. 
In  the  first  pUce,  if  it  were  granted  that  those 
sections  mean  what  appellant  claims  for  them — 
if  they  mean  beyond  question  that  one  ap> 
pointed  as  a  cadet  shall  never  be  dismissed  by 
authority  of  either  the  executive  or  the  Legis- 
lature, or  by  both  in  conjunction — ^yet  that 
fact  would  make  no  difference.  The  greai 
question  of  protection  to  contract  rights  and 
vested  interests,  which  forms  such  an  ioterest- 
ing  and  important  feature  of  our  oonstitatiooal 
law.  is  not  dominated  by  the  turn  of  a  phrase. 
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Our  oourti*  both  ttato  tnd  national,  look  on 
Uiflte  qiMftloDt  througli  the  form  to  the  tab- 
■Uoce  of  thiogi;  and,  in  tabstaooe,  a  statute 
under  whftob  one  takes  olBce,  and  which  llzes 
the  tenn  of  ofBce  at  one  year,  or  dorinf  good 
behavior,  it  the  same  aa  one  which  ados  to 
those  provisions  the  declaration  that  the  in- 
cumbent Shan  not  be  dismissed  therefrom. 
Whatever  the  form  of  the  statute,  the  officer 
under  it  does  not  bold  bj  contract  He  en- 
Joys  a  privilege  revocable  by  the  sovereignty 
at  wiU;  and  one  Legislature  cannot  deprive  its 
successor  of  the  power  of  revocation.  Butler 
V.  Penjii^lwnia,  $upra;  BUme  v.  Mimiaifpi, 
mipra:  Oooley,  Ck>nst.  Lim.  288;  United  Statee 
T.  McDonald,  128  U.  a  471,  478  [Sd:  506, 0071. 

In  the  second  place,  section  1229  and  art. 
88  of  section  1894  of  the  Revised  Sututes  are 
a  reproduction  in  the  Revision  of  the  Ad  of 
July  18, 1866,  section  6,  svpro;  and  in  Stake 
▼.  united  Btatee,  eupra,  the  court  decided  that 
that  Act  only  operated  to  withdraw  from  the 
President  the  power  previously  existing  in  him 
of  removing  officers  at  will,  and  without  the 
concurrence  of  the  Senate:  and  that  there  was 
no  intention  to  withdraw  from  bim  the  power 
to  remove  with  the  advice  and  concurrence  of 
the  Senate.  If  that  construction  of  the  Statute 
be  correct  (and  we  see  no  cause  for  altering  our 
view)  it  necessarily  follows  that  it  was  not  in- 
tended to  place  an  officer  where  he  never  before 
had  been— beyond  the  power  of  Congress  to 
make  any  provision  for  his  removal  even  by 
the  Executtve  who  appointed  him. 

It  is  claimed,  however,  that  the  construction 
so  given  to  the  Act  of  18i66  was  induced  by  the 
consideration  of  certain  other  statutes  in  pari 
maUria,  and  that  the  reintroduction  of  it  in 
the  Re^sion,  unaccompanied  by  those  other 
statutes,  would  render  that  coniiruction  inap- 
plicable now.  We  do  not  think  so.  We  have 
already  considered  the  Act  of  1866  in  its  his- 
torical relations,  and  from  the  circumstances  of 
its  enactment  deduced  its  meaning.  When  it 
was  re-enacted  with  all  other  statutes  of  gen- 
eral interei^  the  political  exigency  whidi  fur- 
nished the  primary  motive  for  its  re-enactment 
had  drifted  away  with  the  lapse  of  time;  but 
we  do  not  think  it  can  avail  to  give  to  a  statute 
which,  after  all,  is  but  a  re-enactment  in  the 
exact  language  of  the  original  Act,  a  meaning 
almost  directly  the  reverse  of  that  given  to  the 
original  Act  To  dve  such  effect  to  the  action 
of  Congress  in  codifying  the  statutes  would  go 
far  to  subvert  all  decisions  and  introduce  chaos 
into  our  lurisprudence. 

Thus  far  we  have  preferred  to  decide  the 
case  upon  the  broad  grounds  above  stated,  and 
therefore  considered  it  as  if  the  term  of  office 
enjoyed  by  the  sppellant  was  what  he  claims 
it  to  have  been—a  term  for  life.  In  fact,  how- 
ever, even  if  that  were  true  as  to  other  officers, 
it  was  not  true  as  to  him.  The  Statutf^appli- 
cable  to  his  case  is  section  1090  of  the  Rievised 
Statutes,  which  fixes  the  acsdemic  course  at 
six  yesrs;  and  when  be  entered  the  service 
under  the  regulations  in  such  cases  provided  he 
executed  a  bond  to  serve  for  8  years,  unless 
dischsrged  by  competent  authority,  thus  recog- 
nizing his  liability  to  be  discharged 

As  to  the  fourth  mop(Mition  of  appellant, 
that  in  enacting  the  Statute  of  1889  Conmss 
assumed  the  power  of  appointment  whi(£  be- 
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longs  to  the  executive,  we  do  not  so  regard  the 
Act  Ck>ngress  did  not  thereby  undertake  to 
name  the  incumbent  of  any  office.  It  simply 
changed  the  name,  and  modified  the  scope  of 
the  outiea.  This  we  think  it  had  the  power  to 
do. 

We  think,  too,  ttiat  the  appellant  came  with- 
in the  terms  of  the  Act  of  1882.  There  is  a 
very  plain  distinction  between  this  case  and 
that  of  a  cadet  engineer  fuUy  ex^ained  in 
United  Staiet  iTBedffra^eilt^  U.  S.  474 
[29:  697].  The  Statute  in  express  terms  pro- 
vides that  "the  academic  course  of  cadet  mid* 
shipmen  shall  be  dz  yean."  If  the  Navy  De* 
paitment  had  assumed  to  make  anv  regulations 
by  whidi  the  final  graduation  shsll  take  place 
in  less  time,  such  regulations  would  have  been 
void.  But  it  did  not  so  assume.  It  arranged 
for  a  two  years'  course  afioat  as  a  part  of  the 
academic  course,  and  exacted  a  preliminary 
examination  to  test  the  cadet* s  qualiflcationa 
therefor.  But  the  cadet  afioat  was  a  member 
of  the  Academy.  He  still  was  subject  to  a 
final  examination  at  that  institutioo,  and  vHth- 
out  sudi  examination  successfully  sustained 
never  became  a  graduate.  He  was  not  so  d^ 
nominated  until  tnen,  either  in  the  Naval  Reg- 
ister or  elsewhere;  and  it  was  not  until  that 
final  test  had  been  sustained  that  either  by  the 
practice  of  the  Academy  or  by  the  provision  of 
the  Statute  be  did  or  could  receive  his  ceitifl* 
cate  of  graduation. 

The  Judgment  ef  the  Oomt  et  OMme  i$^ 
finned* 


THOMAS  J.  BRTAN,  AppL. 

SL 

M.  W.  KALB8  Wi  ax- 

(bee  8.  a  Beporter's  ed.  1SS-]«L) 

Lachee,  demurrer  for— denial  ef  reU^  fifh^ 
fraud  ef  admintetratar^StoMe  ef  Lmtteh 
tianein 


].  Where  the  bin  shows  snohlaehss  upon  the  part 
of  the  plalntlir  that  a  ooort  of  equtif  ought  not 
to  give  relief,  the  defeodsat  need  not  interpose  a 
plea  or  answer,  hot  maj  demur  upon  the  ground 
of  want  of  equity  apparentoo  the  bOl  Uself. 

t.  A  oourt  of  equity  may  den  j  Tsllef  beoaose  of 
laohes  in  suing,  but  the  refusing  reli^  upon  that 
ground  must  <lepend  upon  the  speotal  olrcun^ 
staooes  of  each  case. 

Sl  In  a  esse  of  fraud  upon  the  part  of  an  ad* 
mlnistimtor,  in  whioheaoh  of  the  defendants  par- 
tldpAted,  a  oourt  of  equity  should  be  slow  in  d^ 
nylna  relief  upon  the  mere  ground.of  )M£lbm  In 
bringing  suit 

the  Mmttatkmlftir  the  eommeooa- 

aotton  to  recover  real  pwperly  or  tta 

is  five  years.   An  equitable  action  to 

and  recover  real  properly  Is  not 


4.   In 
mentof 


Hon.— iUte  AoMs  ef  LImUatkme,  la  soms  ef 
Aioiid,la«qiittv,seefioUto8teams  V.Page,  BIlU, 
p,SBe. 

atatuiecf  lAmttattom^aeavpHeabUtoequUveaeee, 
See  note  to  Thomas  V.  Brookeobroogli,  Bk.  S,  p.  nr. 

^  Co /nmd  and  iHidiM  <MiMiiM  qf  dtad  or  wO,  see 
noU  to  Harding  t.  Handy,  Bk.  S,  p.  M. 

Am  to  eamceOaUm  ef  a  dted  era  eonlitwt  la  •qMMg 

fioto  to  Neblett  V.  MaoCsiland,  Bk.  S»  p.  «1. 
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terred  bi  luch  Statute  by  a  delay  of  four  yean 
In  suing. 

[Na  1287.1 
SubmUUd  Jan,  7. 1890.    Decided  March  S,  1890. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Arizona  affirm- 
ing a  iud|rmcnt  of  the  District  Court  of  the  Sec- 
ond Judicial  District  of  that  Territory  sus- 
taining a  demurrer  and  dismissing  a  suit  in  an 
action  to  set  aside  deeds  and  recover  real  prop- 
erty.   Iiever$ed. 

Statement  by  Mr,  Jvstiee  Harlan : 

This  suit  was  hrought  hy  the  appellant  on 
the  18tb  of  July,  1887,  in  the  District  Court  of 
the  Second  Judicial  District  of  Arizona, 
and  was  there  heard  upon  demurrer  to  the 
complaint.  The  demurrer  was  sustained,  and, 
the  plaintiff  refusing  to  amend,  the  suit  was 
dismi&oed.  That  Judgment  having  been  af- 
firmed by  the  Supreme  Court  of  tHe  Territory, 
the  only  question  is  whether  the  facts  alleged 
tt1t7]  h)  the  complaint — assuming,  as  we  must,  that 
they  are  true— set  forth  a  cause  of  action  enti- 
tling-the  pkintlff  to  relief. 

Tbe  case  made  by  the  compUiint  Is  at  fol- 
lows: Jonathan  M.  Bryan  was  the  owner  at 
the  time  of  his  death  on  the  29th  of  August, 
1888,  (1)  of  the  southeast  quarter  section  nom- 
ber  thirty- three.  In  township  two  north,  of 
range  three  east,  of  the  district  of  lands  subject 
to  sale  at  the  land  office  of  the  United  States  at 
Tucson,  Arizona,  and  of  the  Oila  and  Salt 
River  meridian;  (2)  the  northeast  quarter  of 
section  five,  in  township  one  north,  of  range 
three  east,  of  the  same  district  and  meridian, 
and  lying  one  half  mile  north  of  the  City  of 
Phoenix,  in  Maricopa  County,  Arizona,  such 
piece  of  land  being  once  called  the  "  Shortle 
Kanch,"  but  now  commonly  known  as  "  Cen- 
tral Place;"  (8)  the  southeast  quarter  of  section 
nine,  in  township  one  north,  of  ranee  three 
east,  of  the  same  meridian  and  district;  and 
(4)  all  of  block  ninety-eight  In  the  City  of 
Pncenlx,  according  to  a  map  or  plat  of  that 
city,  made  by  William  A.  ELancock,  surveyor 
of  the  town  ute  of  such  city,  and  on  file  in  the 
office  of  the  county  recorder  of  Maricopa 
County. 

On  or  about  the  24th  of  September,  1888, 
letters  of  administration  upon  his  estate  were 
issued  by  the  Probate  Court  of  Maricopa  Coun- 
ty to  M.  W.  Kales,  who  imme<liaiely  Qualified 
and  entered  upon  his  duties  as  administrator, 
continuing  to  be  and  to  act  as  such  until  De- 
cember C  18B4,  when  he  was  discharged. 
Since  that  date  there  has  been  no  administra- 
tor of  the  decedent's  estate. 

While  Bryan  was  the  owner  and  in  possession 
of  the  above-described  real  estate,  he  executed 
to  Kales  four  promi9sory  notes  for  the  amounts, 
respectively,  of  $1.200, $2,500,  $l,600and  $500, 
da<ed  December  11,  1882,  February  28,  1888, 
February  26, 1888.  and  March  14, 18ft,  and  pay- 
able, respectively, December  11, 1888,  February 
28, 1884,  October  26, 1888,  and  September  14, 
1888,~«ach  note  calling  for  interest  payable 
every  three  months,  at  the  rate  of  one  and  a  half 
per  cent  per  month,  and,  if  not  so  paid,  the  note 
nofii  to  become  due  and  payable.  At  the  date  of  each 
Lixoj  Q^^  i^Q  executed,  acknowledged  and  delivered 
to  Kalea  a  mortgage  upon  r^  estate  to  secure 
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lu  payment;  upon  the  first  of  the  above-de^ 
scribed  pieces  of  real  estate,  to  secure  the  note 
for  $1,200;  upon  the  second,  to  aecure  tba 
note  for  $2,600;  upon  the  third,  to  secure  th« 
note  for  $1,500;  and  upon  the  fourth,  to  secore 
the  note  for  $500.  llieee  mortgages  were  aB 
duly  recorded. 

Before  the  notes  feU  due,  and  before  tlicj 
were  presented  for  allowance  against  the  ea- 
tate  of  Bryan,  in  the  probate  court  having  Jur- 
isdiction thereof,  ana  without  application  la 
any  court  for  an  order  to  pay  the  notes  or  any 
of  them,  or  to  sell  any  property  of  the  entata 
to  pay  them,  and  "while  holding  in  his  handa 
as  adminiAtiator  sufficient  money  to  pay  all  tha 
Drincipal  and  interest  which  ml^t  beeoiBt 
aue  on  said  notes  or  any  of  them,^  Kales,  oo 
the  28th  of  September.  1888,  instituted.  In  tba 
District  Court  of  the  Second  Judicial  Dtatrid 
of  Arizona,  in  and  for  Maricopa  County,  in  hit 
Individual  name,  an  action  against  hlinself  aa 
administrator.  He  declared,  in  that  acHoo, 
upon  the  notes  and  mortgages,  and  prayed  judg- 
ment affaiost  himself  as  administrator  for  tba 
sum  of  fifty-seven  hundred  dollars,  with  in- 
terest on  twelve  hundred  dollars  of  [that]  sum 
from  the  11th  day  of  June,  1888,  on  twenty- 
five  hundred  dollars  from  the  28d  day  of  May, 
1888,  on  fifteen  hundred  dollars  from  the  26tb 
day  of  May,  1888,  and  on  trt  hundred  dollaia 
from  June  14, 1888,  the  Interest  on  each  sum 
to  be  at  the  rate  of  one  and  a  half  per  cent  per 
month;  with  a  like  rate  of  interest  upon  the 
principal  sum  named  In  any  Judgment  or  de- 
cree that  may  be  obtained  from  the  date  thera> 
of  until  the  same  shall  be  fully  paid  and  s^a- 
fied;  and  for  ten  per  cent  for  attorneys'  fees 
upon  forty-two  hundred  dollars  of  the  prind- 
pal  sum,  and  five  per  cent  for  attomevr  .feea 
upon  twenty-five  hundred  dollars  of  toe  prin- 
cipal sum,  and  for  costs  of  suit. 

He  also  prayed  that  the  usual  decree  be 
made  for  the  sale  of  the  premises  by  the  aher- 
iil  according  to  law  and  the  pracace  of  tba 
court;  that  the  proceeds  of  sale  be  applied  In 
payment  of  the  amount  due  the  plalntuf ;  that 
the  defendant  and  all  persons  claiming  under 
him  or  his  decedent  subsequent  to  the  execu- 
tion of  the  mortgages  upon  the  premiscsi,  either 
as  purchasers,  incumbrancers  or  otherwise,  be 
barred  and  foreclosed  of  all  right,  dalm  or  equi-  [  1  f9  J 
tv  of  redemption  In  the  prem&es  and  every  part 
thereof,  ana  that  the  plaintiff  have  judgment 
against  the  defendant,  as  administrator  of  the 
estate  of  J.  M.  Bryan,  deceased,  for  any  defi- 
ciency remaining  after  applying  the  proceeds 
of  the  sale  of  the  premises  pnpaty  applicable 
to  the  satisfaction  of  the  Judgment,  and  that 
such  deficiency  be  made  a  claim  against  the 
estate  of  Uie  said  J.  M.  Bryan,  deceased,  lo  be 
paid  as  other  claims  against  uM  estate. 

He  further  prayed  that  the  plaintiff  or  any 
other  partv  to  the  suit  might  become  a  pQ^ 
chaser  at  the  sale;  that  the  sheriff  esrecute  a  deed 
to  the  purchaser;  that  the  latter  be  let  Inio  the 
possession  of  the  premises  on  production  of  the 
sherifTs  deed  therefor;  and  that  the  plaintiff 
have  such  other  or  further  rdief  in  toe  prem- 
ises as  to  the  court  seemed  meet  and  equitable^ 

A  summons  was  sued  out  bv  M.  W.  Kalea 
as  an  individual  kgalnst  hlmseli  as  administra- 
tor, requiring  the  latter  to  appear  and  anawet 
the  complaint    It  waa  peraonally  served  op 
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Ibe  dar  it  was  issued,  and,  on  the  succeeding 
day,  October  6,  1888,  in  his  capacity  of  admin- 
istrator, he  made  the  followine  answer  to  the 
complaint  filed  by  himself  in  ms  individual  ca- 
pacity: 

"The  defendant,  H.  W.  Kales,  administrator 
of  the  estate  of  J.  M.  Bryan,  deceased,  answer- 
ing the  complaint  on  file  to  this  action,  admits 
each  and  every  material  allegation  in  the  said 
complaint,  and  consents  that  judgment  and  de- 
cree be  entered  in  accordance  wUh  the  prayer 
thereof." 

Id  other  words,  M.  W.  Kales  consented  that 
he  might  at  an  individual  take  Judgment 
against  himself  as  administrator. 

On  the  Idth  of  October,  1888,  the  court.  D. 
H.  Pinney  being  the  Judge  thereof,  rendered 
a  decree  of  foreclosure  ana  sale,  finding,  upon 
the  complaint,  answer  and  proofs  heard,  that 
th#>re  was  due  to  Ibe  plaintiff,  M.  W.  Kales, 
from  the  defendant,  M.  W.  Kales,  administra- 
tor, the  sums,  with  tiiterest,  specified  in  the  sev- 
eral mortgaf;es,  with  the  attomevs'  fee  provid- 
ed for  in  tne  mortgages  and  claimed  in  the 
complaint,  and  dir^tmg  the  proceeds  of  the 
sale  of  each  parcel  to  be  applied  to  the  debt 
secured  by  the  mortgage  on  that  paroeL 
riaoi  The  decree  further  provided: 
^  ^  "That  the  defendant,  U.  W.  Kales,  m  ad- 
ministrator as  aforesaid,  and  all  persons  claim- 
ing or  to  claim  from  or  under  him  or  from  or 
ui^er  the  said  J.  M.  Brvan,  deceased,  and  sJl 
persons  having  liens  subsequent  to  said  Biort- 

Sges  bv  Judgment,  decree  or  otherwise  upon 
B  lands  described  In  said  mor^agea  or  either 
of  them,  and  they  or  their  personal  representa- 
tives, and  all  persons  having  any  lien  or  claim 
by  or  under  such  subseouent  Judgment  or  de- 
cree, and  their  personal  representatives,  and 
all  persons  claiming  under  them,  be  forever 
barred  and  foreclosed  of  and  from  all  equity  of 
redemption  and  claim  in,  of  and  to  said  mort- 
gaged premises  and  every  part  and  parcel 
uereof  from  and  after  the  delivery  of  said 
sherifTs  deed. .  .  . 

"And  it  is  further  adjudged  and  decreed  that 
if  the  moneys  arising  irom  said  sale  of  any  of 
the  separate  parcels  of  said  lands  deacribed  in 
either  of  the  respective  mortgages  shall  be  in- 
aufflcient  to  pay  the  amount  so  found  due  to 
the  plaintiff,  as  above  stated,  upon  each  of  the 
respective  mortgages,  with  interest  and  costs 
and  expenses  oi  sale  as  aforesaid,  the  sheriff 
specify  the  amount  of  such  deficiency  and  bal- 
ance due  the  plaintiff  upon  each  of  the  respec- 
tive mortgages  separately  in  his  return  of  ttle, 
and  that  on  the  ooming  in  and  filing  of  said  re- 
turns of  deficiency  the  same  shall  become  a 
cUim  against  the  estate  ofj.  M.  Bryan,  de- 
ceased, to  be  paid  as  other  dsims  are  paid." 

The  remainder  of  the  decree  oontalna  a  de- 
■criptioo  of  the  property  or  parcels  of  land 
covered  by  the  respective  mortgages. 

On  the  8th  of  November,  1888,  the  district 
court  made  an  order  commanding  the  sheriff 
to  sen  upon  notice  all  the  propeny  deicril)ed 
in  the  mortgages  and  make  return  thereof. 
Pursuant  to  that  order,  the  sheriff.  Lb  H.  Orme, 
advertised,  and.  on  the  16th  of  December,  1883, 
•old,  the  property  in  parcels,  as  foUows:  The 
first  parcel  to  Robert  Qarside  for  $1,600;  the 
second  to  M.  W.  Kales  for  $2,976;  the  third  to 
William  Oflson  for  $1,860;  and  the  fourth  to 
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M.  W.  Kales  for  $600.  The  amount  bid  for 
each  parcel  was  much  less  than  suc^  parcel 
was  worth  in  open  market,  or  than  it  would 
have  brought  at  the  usual  sheriff's  sale.  The 
sheriff  delivered  to  each  purchaser  a  certificate 
of  sale.  He  oiade  his  return  of  sales  on  the 
dOth  of  December.  1888,  but  the  sales  have 
never  been  confirmed  by  the  district  court 

After  the  sales  and  before  the  making  of  any 
deeds.  Kales  assigned  to  J.  T.  Simms  the  cer- 
tificate of  sale  for  the  second  parcel,  end  to  D. 
H.  Pinney  the  certificate  of  sale  for  the  fourth 
parcel  On  the  16th  of  June,  1884,  the  sheriff 
executed  a  deed  for  the  first  parcel  to  Qarsids» 
who,  by  deed  of  May  90. 1887,  sold  and  con- 
veyed to  J.  DeBarth  Shorb.  Simms,  having 
received  from  the  sheriff,  June  10, 1884,  a  deed 
for  the  secood  parcel,  sold  and  conveyed,  by 
deed  of  February  28, 1887,  to  George  T.  Bra- 
sius,  who  subdivided  it  into  blocks  and  lots  as 
"Oentral  Place;**  and,  subsequently.  May  8, 
1887,  sold  and  conveyed  one  lot  to  John  W. 
Jeffries,  and.  May  6, 1887.  another  lot  to  Henry 
W.  Ryder.  Qilson  received  a  sheriiTs  deed 
for  the  third  parcel,  June  19, 1884,  and  April 
6,  1886,  sold  and  conveyed  to  Cordelia  L. 
Beckett,  wife  of  C.  G.  Beckett.  The  fourth 
parcel  was  conveyed  by  the  sheriff.  June  16, 
1884»  to  D.  H.  Pinney,  who,  September  10, 
1886,  sold  and  conveyed  a  portion  thereof  to 
the  Bank  of  Napa,  a  corporation  existing  under 
the  laws  of  Caliiomia.  Another  portion  of 
the  fourth  parcel  was  conveyed  by  Pinney. 
November  18,  1886,  to  F.  Q.  Story,  who  sold 
and  conveyed  to  M.  H.  Sherman. 

Bryan  left  no  descendants.  His  wife,  Yina 
Bryan,  survived  him.  All  the  proper^  in 
question  was  acquired  by  him  during  marriage, 
and,  at  the  time  of  hia  death,— the  complaint 
alleges, — was  the  common  property  of  himself 
and  wife,  and,  upon  his  death,  she  became  and 
was  his  sole  heir,  and  to  her  all  of  the  common 
propertv  descended,  and  in  her  remained  until 
June  29,  1887,  when,  by  deeds  of  conveyance, 
she  granted,  released  and  conveyed  to  tbe  prea- 
ent  plaintiff  all  of  these  lands,  together  with  all 
her  estate,  right,  interest  and  claim  in  the  same 
and  every  piut  thereof. 

The  complaint  makes  all  of  the  persons  here- 
inbefore named  as  having  purchased  at  sheriff's 
sale  or  received  conveyances  for  these  parcels 
of  land  defendants  to  this  suit  It  alleges  that 
of  "all  the  facts  herein  alleged,  the  defendants 
and  each  of  them,  at  all  the  times  herein  men- 
tioned, had  fuU  notice;  that  the  defendant,  D. 
H.  Pinney,  was  the  Judge  of  the  said  district 
court,  ana  acted  as  such  In  all  the  proceed  tni^ 
had  in  the  said  action,  wherein  saidf  defendant, 
M.  W.  Kales,  was  plaintiff,  and  said  M.  W. 
Kales,  as  administrator  of  the  estate  of  J.  M. 
Bryan,  deceased,  was  defendant;  and  said  de- 
fendant, D.  H.  Pinney,  rendered  and  made  the 
said  decree  of  foreclosure  and  cwder  of  sale 
therein  and  was  so  the  Judge  of  said  District 
Court  at  the  time  of  the  assignment  to  him  by 
said  defendant,  M.  W.  Kalei,  of  the  sheriff^a 
certificate  of  sale  of  said  block  number  98,  in 
said  City  of  Phcenix,  and  alao  at  the  lime  of 
the  execution  and  deliverv  to  him  by  the  >ai<l 
sheriff  of  the  said  sheriff's' deed  thereof." 

The  plaintiff,  after  alleging  that  the  pcwn- 
iaes  described  in  tbecomplalnt  are  •f  the  value 
of  $126,000,  praved— 
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That  the  proceedlDss,  Judgment,  decree  and 
order  of  sale  bad,  made,  rendered  or  entered  in 
the  action  brought  by  Ealeabe  annulled,  aet 
aside  and  dedarad  void; 

That  the  aale  of  the  property,  and  the  certifi- 
cate of  tale  and  deeda  made  to  Kales,  Oarside, 
Qilson,  Pinney  and  Bimms,  be  set  aside  and  de- 
dared  Toid,  and  the  parts  and  portions  of  the 
Sroperty  conveyed  to  the  seTeral  defendants  be 
ecreed  to  have  been  received  by  them  and  each 
of  them  with  noUce  and  in  trust  for  Vina  Bryan 
and  her  mmtee,  the  plaintiff  herein; 

That  the  defendants  and  each  of  them,  now 
pretending  to  claim  or  own  the  above  property 
or  any  part  thereof,  be  decreed  to  hold  the  same 
and  each  part  claimed  by  them  in  trust  for  the 

Elaintiff,  and  required  to  convey  to  him  upon 
is  doing  whatever  the  court  adjudged  should 
be  equitably  done  by  him: 

That  the  defendants  and  each  of  them  be  en- 

loined  from  seUing,  conveying,  mortgaging  or 

In  any  way  interfering  with  the  prennsoi;  and 

That  the  plaintiff  have  such  other  and  further 

relief  as  may  be  Just  and  equitable. 

Metm.  Goodrich  di  Streetlmd  WUliMi  A. 
UeKenae^*  for  appellant: 

Where  an  express  Statute  of  Limitationa  ap- 
plies to  a  suit  in  equity,  mere  delay  to  com- 
mence the  suit  for  a  period  leas  than  that  of 
the  Statute  of  Limitations  Is  never  a  reason  for 
diBmissing  the  proceedings.  

LtUB  V.  Hoggin,  89  CaL  2Vt;  WtUiam  ▼. 
CoTUfor.  49  Tez.  602;  Brant  v.  Virginim  Ooal 
A  Iron  Co.  98  U.  8.  886  (28:92^;  Bud  ▼.  Bt. 
Louii  8,dROo.  106  U.  S.  466  (27: 228);  Wood, 
Limitations,  %  62;  Moa  v.  Berry,  68  Tex.  688. 

Mere  silence,  unaccompanied  by  any  act  cal- 
culated to  mislead  or  deceive  another  to  his 
hurt,  never  estops  a  party  from  asserting  title 
to  his  own. 

Philadelphia,  W.  S  B,  R  Co.  v.  DuboU,  79 
U.  8. 12  Wall.  47(20:265):  Bigelow,  Estoppel. 
4th  ed.  676;  8Ufekman  v.  Bivenide, L.  At  Co, 
64  Cal. 57;  KeUyy.  Hurt. 61  Mo.  468;  FiOding 
V.  Du  .6^,68  Tex.  687;  BiUY.  Fplog,  81  Pa. 
9di;Knouff  ▼.  Thompson,  16  Pa.  8io7;  Balay. 
Porrg,  61  Mo.  449:  Btnmg  v.  .BWwiwtA,  26  Vt 
867;  8itlphino  v.  Dunbar,  56  Miss.  255;  Maoon 
V.  Philbrook,  69  Me.  57;  BiceY.  Dewey,  54  Barb. 
455;  Mayo  v.  CaHwright,  80  Ark.  407;  Neai  v. 
Gregory,  19  Fla.  856;  Bramble  v.  Kingebury,  89 
Ark.  181;  Terre  Haute  dS.W.R  v.  Bodel,  89 
Ind.  128:  Tiele  v.  Judeon,  82  N.  Y.  82;  Difen- 
bach  V.  Vogelor,  61  Md.  870;  Meloy  v.  CoUin$, 
41  Cal.  668, 10  Am.  Bep.  279. 

Mean.  Clark  Churehili  and  W«  Plaka^ 
Wkjimp  for  appellees: 

A  defense  grounded  upon  the  staleness  of  the 
daim  asserted,  or  upon  the  gross  laches  of  the 
party  asserting  it,  maybe  made  by  demurrer. 

linedaU  v.  8mithj  106  U.  8.  ^8  (27:  220); 
Speidel  V.  Henrid.  120  U.  8.  887  (80:  719). 

A  Judgment  against  the  administrator  estops 
the  heir  as  well  as  the  creditors. 

Bayly  v.  Muehe,  65  Cal.  845;  Cunningham  v. 
Aehley,  45  Cal.  485;  Freeman,  Judgments, 
§§  116, 184, 185. 

Plaintiff  took  whatever  Interest  was  con- 
veyed to  him,  subject  to  all  the  irregularities 
in  the  foredosuie  proceeding. 

Freeman,  Judgments,  g  91,  and  cases  dted; 
Borer,  Sales,  %  406;  Perry,  Trusts,  fig  197, 198. 


This  case  does  not  show  a  suiBdeot  degree  of 
diligence  to  Justify  the  overthrow  ol  a  decrea 
of  foredoeure,  under  which  new  rights  and  iB> 
terests  must  necessarily  have  arisen. 

DUfendorf  v.  Bouee^  How.  Pr.248;  2  As 
Key  City,  81  U.  8.  14  Wall.  658  (20: 896);  Har^ 
WHfd  V.  J2.  Cb.  84  U.  8.  17  Wall  78  (21:  566); 
Badger  v.  Badger,  69  U.  8.  2  Wall.  96  (17: 888); 
Lanedale  v.  Smith,  106  (J.  a  891  (27: 219). 

Equity  will  refuse  relief  to  a  person  who  has 
slept  upon  his  rights,  and  shows  no  excuse. 
■  ▼.  JKmruj/,  120  U.  8.  877  (80:  718). 
le  law  of  laches,  like  the  prindple  of  Hal* 
itations  of  actions*  Is  a  distinct  defense  ia 
equity. 

Brown  ▼•  Buma  Yiita  County,  96  U.  a  160 
(24:428). 

A  court  of  equity  has  always  refused  ita  aid 
to  stale  demands. 

Smith  V.  Clay,  8  Bro.  Ch.  640,  naU;  PiaU  ▼. 
Yatiier,  84  U.  8.  9  Pet  405  (9: 178):  MeRnigkt 
V.  Taylor,  42  U.  8. 1  How.  189  ai:20);  Wagner' 
V.  Baird,4&  U.a  7 How.  284  (12: 681);  Badgers. 
Badger,  69  U.  8.  2  Wall  87  a7: 9WS\  Humo  ▼. 
BetUe,  84  U.  8.  17  Wall.  886  (2U  m);  Monk 
V.  Whitemore,  88  U.  8.  21  WaU.  178  (22:  488): 
SulUvan  v.  Portland  di  K.  R  Co.  94  U.  a  80i 
(24:  824);  Godden  v.  KimmAV^  U.  S.  201  (98: 
481);  Speidelw.  Henrid,  120  U.  8.  887  (80:  719); 
Hayward  Y.  Bliot  Ifat.  AnO;  96  U.  a  617  (24: 
857). 

(Courts  of  equity  frequently  treat  the  lapse  of 
time,  even  for  a  shorter  period  than  the  ooa 
specified  in  the  Statute  of  TiimiUtions,  as  • 
presumptive  bar  to  the  claim. 

Godden  v.  KimmM,  99  U.  8  202  (26  481); 
SuUivan  ▼.  P&rOand  ^  £  &  Cb.  94  U.  8.  811 
(24:825). 

Mr.  Juttioe  Harlaa  delivered  the  opinion 
of  the  court: 

The  grounds  upon  which  the  district  oomt 
sustained  the  demurrer  to  the  complaint  are  noc 
shown  by  the  record  otherwise  than  from  tha 
statement  in  the  opinion  of  the  Supreme  Coon 
of  the  Territory  that  it  was  because  of  laches  te 
bringing  suit  The  latter  court  said:  *'  It  ap- 
pears that  the  grantor  of  the  plaintiff  stood  1^ 
and  saw  all  this  property  sdd,  and  had  a  ri^ 
to  redeem  the  same  in  six  months  after  the  sale; 
that  her  residence  was  Mario^  County  at  the 
death  of  her  husband,  and  ita  contiouance  wUI  [194] 
be  presumed  to  be  there,  the  oontrmiy  not 
havinff  been  alle^;  that  there  was  no  actioo 
brought  to  set  aside  the  Judgment;  that  from 
the  8th  day  of  November,  18SB,  UU  the  [2]  9th 
day  of  June,  1887— nearly  four  vears— soe  aaw 
Uie  property  greatly  enhandng  in  value,  aaw  It 
sold  time  and  again,  then  sdlslt  to  the  piaintilf. 
who  now  comes  into  a  court  of  wpitj  and  asks 
a  cancellation  of  all  those  salea.  If  the  bin  bad 
shown,  and  which  plaintiff  was  allowed  to 
show,  that  any  disability  existed  on  the  part  of 
anyone  having  an  interest  in  the  property  at  the 
time  of  sale,  we  would  grant  the  prayer  of  the 
bill.  No  such  disability  being  shown,  can  wa 
think  of  allowing  the  partv  who  has  so  loog 
slept  upon  her  nghts  to  devest  the  present 
owners  of  thdr  vuuable  pn^iMrty?" 

The  difficulty  with  this  view  is  thai  tt  baa  no 
foundation  in  the  allegations  of  the  complaiBt 
From  the  mere  fact  that  Mra.  Bryan's  rendeoos 
at  the  time  of  her  husband's  death  was  in  Mar- 
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icopa  County,  where  the  real  estate  in  question 
is  situated,  tiie  court  below  presumed  not  only 
that  it  continued  there,  but  that  she  "  stood  by^ 
for  nearly  four  years,  forbearing  to  exercise  her 
right  to  redeem,  and  "saw  the  property  en- 
hancing in  value — saw  it  sold  time  and  a^n  " 
— ^without  asserting  any  interest  in  it.  No  such 
presumption  was  Justified  by  the  alle^tions  of 
the  complaint.  The  case  made  by  those  alle- 
gations U  that  of  an  administrator,  who,  having 
claims  against  the  estate  he  represented,  which 
were  secured  by  mortgage  upon  real  property 
of  which  his  intestate  died  seised,  ana  having 
in  his  hands  money  sufficient  to  discharge  those 
claims,  yet  resorted  to  the  expedient  oi  taking 
judnnent  in  his  individual  name  against  him- 
self in  his  fiduciary  capacity,  for  the  amount  of 
the  claims  and  for  attorneys'  fees,  and  caused 
the  property  to  be  sold.  A.nd  of  sll  those  facts 
— the  aemurrer  admits — ^the  defendants  and 
each  of  them  bad  full  notice  when  they  made 
their  respective  purchases.  Referring  to  the 
allegation  in  the  complaint,  that  the  adminis- 
trator, at  the  time  he  sued  himself,  had  in  his 
hands  sufficient  money  to  pay  off  his  claims,  the 
counsel  for  the  defendants  suggest  that  this 
might  well  be,  if  those  moneys  had  been  ap- 
[135  pHed  to  the  debts  in  question  without  providing 
for  the  payment  of  other  debts  against  the  es- 
tate, the  expenses  of  administration,  or  pre- 
ferred claims;  and  that  for  aught  appearing  in 
the  complaint,  it  may  have  been  the  duty  of  the 
administrator  to  apply  the  moneys  in  hu  bands 
to  other  debts  and  didms.  A  sufficient  answer 
to  this  suggestion  is,  that  the  allegation  in  the 
complaint  upon  this  point  imports  a  failure  of 
the  admini^rator  to  use  the  moneys  in  Ids 
hands  to  discharge  the  debts  held  by  him,  when 
he  could  properly  have  so  used  them. 

It  is  true,  as  contended,  that  where  the  bill 
shows  such  laches  upon  the  part  of  the  plaintiff 
that  a  court  of  equity  ought  not  to  give  relief, 
the  defendant  need  not  interpose  a  plea  or 
answer,  but  may  demur  upon  the  ground  of 
want  of  equity  apparent  on  the  bill  itself. 
LaMdale  ▼.  Smith,  106  U.  B.  898  [27:  2201; 
Ao&ida  ▼.  Bmriei,  180  U.  8.  877,  887  [80:  718, 
719].  But  no  such  case  is  made  by  the  bUl. 
The  limitation  prescribed  by  the  Statutes  of 
Arizona  for  the  commencement  of  an  action  to 
recover  real  proper^,  or  the  possession  thereof, 
is  five  years.    If  this  Statute  governs  courts  of 

a  as  well  as  courts  of  law— and  such  is  the 
ff's  contention — the  present  action  is  not 
by  limitation.  If,  as  contended  by  the 
defendants,  a  court  of  equi^  may  deny  relief 
because  of  laches  in  suing,  idthough  the  plain- 
tiff commenced  his  action  within  the  period 
limited  by  the  Statute  for  actions  at  law,  still 
the  granting  or  refusing  relief,  upon  that 
ground,  most  depend  upon  the  special  circum- 
stances of  each  case.  Hiarwoodv,  R(h,  Si  TJ, 
anWalLTmi:  ass];  Brawn  Y.  Buena  Viita 
Otmntv,  06  TJ.  8.  160  [24:  428];  HayvHird  v. 
.  BUat  Jfai.  Bank,  96  U.  S.  617  [24:  8571.  The 
case  made  by  the  complaint  in  this  suit  is  one 
of  fraud  upon  the  ps^  of  the  administrator, 
and  in  that  fraud— if  the  allegations  of  the 
complaint  are  sustained  by  proof— the  defend- 
ants and  each  of  them  muat  be  held  to  have 
participated.  The  c^umstances  as  detailed  in 
the  complaint  are  so  peculiar  in  their  character 
that  a  court  of  equity  should  be  slow  in  deny- 

IMU.fiL 


ine  relief  upon  the  mere  ground  of  laches  in 
bringing  suit 

Other  questions  arise  upon  the  face  of  the 
complaint,  namely,  as  to  whether  Mrs.  Bryan 
had  such  interest  in  the  property  as  made  her  a 
necessary  party  to  the  suit  of  foreclosure  insti- 
tuted by  Kales  in  his  individual  capacity,  and 
as  to  how  far  the  validity  of  the  decree  of  fore- 
closure and  sale  was  affected  by  the  very  un« 
usual  fact  that  the  same  person  was  both  plain- 
tiff and  defendant  in  that  suit.  Perkins  v.  Se 
Jpaam,  11 R  L  270;  McElhanon  v.  MeElhanon, 
68  lU.  457;  Boag  ▼.  Bbag,  55  N.  H.  172.  But 
as  these  questions  were  not  considered  by  th« 
court  below,  and  as  their  correct  determination 
can  be  best  made  when  all  the  facts  are  dia- 
closed,  we  express  at  this  time  no  opinion  upon 
them,  and  place  our  decision  upon  the  ground 
that  the  Supreme  Court  of  the  Territory  erred 
in  holding  that  the  complaint  failed  to  show 
that  the  plaintiff  was  entitled  to  relief  from  a 
court  of  equity.  Hie  defendants  should  be  re* 
quired  to  meet  the  case  upon  its  merits. 

The  decree  ie  revereed  with  direetione  that  the 
demurrer  to  the  complaint  be  avemUed,  and  far 
further  praeeedinge  cantietent  with  thie  apintam. 

Field,/.; 

I  concur  in  the  Judgment  of  this  court  for 
the  reasons  stated;  but  I  wish  to  add  that  in 
my  opinion  the  Judgment'  recovered  by  Kales 
against  himadf  at  sidministrator  is  an  abaoluto 
nulli^. 

Mo(X)RMIOE  HARYESTma  HAOHINB 
CO.,  Fif.  in  Err.. 

CHARLES  W.  WALTHBRa 

(See  &  a  Beporter*s  ed.  41-4S.) 

Jwiedietion  a$  to  parties,  of  eireuit  court— dti- 
tens  of  different  States— residence  of  plaintiff, 

"L  Under  section  one  of  the  Act  of  Karoh  8,  ISSf 
(24  Stat.  660),  as  oorreoted  by  the  Act  of  August  18, 
1888  (86  Stat  488),  to  amend  the  Act  of  March  8» 
1876,  where  the  jurisdiction  of  l^e  circuit  court  la 
founded  upon  any  of  the  causes  mentioned  in  this 
section,  except  the  citizenship  of  the  parties,  suit 
must  be  brousrht  In  the  district  of  which  the  d»* 
fendant  Is  an  inhabitant. 

S.  But  where  the  jurlsdlotlon  of  such  court  la 
founded  solely  upon  the  fact  that  the  parties  are 
dtiaens  of  different  States,  the  suit  may  bo 
brought  in  the  district  in  which  either  the  plain> 
tiff  or  the  defendant  resides. 

8.  TV  here  the  plaintiff  is  a  oitlxen  and  Inhabitant  of 
Kebra  ka  and  defendant  is  a  dtisen  and  resident 
of  Illinois,  the  latter  may  be  sued  by  the  former 
In  the  Circuit  Gourt  of  the  United  States  for  the 
District  of  Nebraska. 

(No.  1408.1'      ^ 

Submitted  Jan.  t7, 1890.  Beaded  MarehS,  2890. 

rr  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Nebraska  to  re- 
view a  judgment  for  plaintiff  in  an  action  for 
falsely  and  maliciously  and  without  probable 
cause  suing  out  attachments  against  him*  Oa 
motion  to  dismiss  or  affirm.  Affirmed. 
The  facts  are  stated  in  the  opinicm. 

NoxB.-AstoilirCMKct<ofi  of  UtMed  StateselreuU 
eaurt  d&penMng  ofiportiM  and  roM/emos.  see  noibs 
to  Emory  v.  Greenough,  Bk.  1,  p.  tIflL 
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Jtnirc   V.  &  Harwood  and  John  H. 

for  dfifendint  in  enx>r,  in  support  of 


ITaltar  J.  Iiam1>,  Amatt  0.  BUk- 
m^  ttd  Bmn  E.  WUmm,  for  plaintiff  in  er- 
mr,  tt  oppoBtioiL 

Mr.  Vki€fJu$He$  Fiill«r  ddiyerad  the  opin- 
loa  of  th^  ooQit: 

Walthers  brought  his  action  on  the  dlst  day 
of  July.  1  $87.  in  the  Circuit  Court  of  the  United 
States*  for  the  District  of  Nebraska,  against 
The  McCormick  Haryestiug  Machine  Com- 
)>auy,  alleging  that  he  was  a  citizen  and  resi- 
lient of  the  State  of  Nebraska,  and  that  the  de- 
fendant was  a  corporation  duly  incorporated 
and  existing  under  the  laws  of  the  State  of  Illi- 
nois, "but  haying  a  local  habitation  and  man- 
aging agent  in  Nebraska/'  for  falsely  and 
maliciously,  and  without  probable  or  reason- 
able cause,  suing  out  two  attachments  against 
him,  and  placca  bis  damages  at  $10,500,  for 
which  he  asked  judgment  and  costs.  The  de- 
fendant answered,  justifying  the  issuing  of  the 
writs  of  attachment  and  denying  any  liability 
by  reason  thereof;  and  also  pleaded  in  set-off 
and  counterclaim  two  judgments  against  Wal- 
thers,  one  for  $957.98  and  $28  costs,  and  one 
for  $2,894.01  and  $26  costs,  both  bearing  in- 
terest at  ten  per  centum  per  annum  from  June, 
1887;  and  prayed  judgment  against  the  plain- 
tiff for  said  seyeral  sums  and  for  interest  and 
costs.  Subsequently  leave  was  granted  to  the 
McCormick  Company  to  withdraw  its  answer 
and  to  file  a  plea,  which  averred  "  that  now 
and  at  the  commencement  of  this  action  the 
said  Charles  W.  Walthers  was  a  citiawn  and  in- 
habitant of  the  State  of  Nebraska,  and  this  de- 
fendant was  a  corporation  duly  organized  un- 
der the  laws  of  the  State  of  Ulinols,  and  was 
and  is  a  citizen,  resident  and  inhabitant  of  the 
State  of  Illinois,  and  was  not  and  is  not  a  dti- 
zen,  resident  or  inhabitant  of  the  State  or  Dis- 
trict of  Nebraska;  that  a  summons  in  this  ac- 
tion was  served  on  this  defendant's  agent  in 
the  State  of  Nebraska,  where  this  de^ndant 
has  an  office,  said  agent  being  only  its  local 
managing  agent  for  its  business  in  Nebraska; 
and  this  defendant  savs  that  this  action  was 
brought  since  the  15th  day  of  March,  1887,  and 
this  defendant  says  that  it  is  not  subject  to  be 
sued  or  to  be  summoned  by  original  process 
out  of  this  court  in  this  cause  in  this  judicial 
district;"  and  defendant  prayed  judgment  that 
the  action  might  be  abated.  • 

This  plea  was  upon  hearing  overruled,  and 
the  defendant  ruled  to  answer  in  thirty  days, 
and  plaintiff  to  reply  in  forty-five  days,  and  a 
reply  in  general  denial  of  tl2e  answer  was  filed, 
the  answer  being  treated  as  if  still  a  pending 
pleading.  The  case  came  on  for  trial  and  re- 
sulted m  a  verdict  for  the  plaintiff,  assessing 
his  damages  in  the  sum  of  $1,888.57,  upon 
which  judgment  was  entered.  A  motion  for 
new  trial  was  made  and  denied,  and  a  writ  of 
error  sued  out  from  this  court,  which  the  de- 
fendant in  error  now  moves  to  dismiss,  uniting 
with  that  motion  a  motion  to  affirm. 

No  bill  of  exceptions  was  taken,  and  the 
denial  of  the  jurisdiction  of  the  circuit  court  is 
the  only  question  which  can  be  nused  upon  the 
record.  And  this  has  no  relation  to  the  mode 
of  service.    The  defendant  was  a  foreign  cor- 
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poration/and  the  Statute  of  Nehraaka  proTided 
that  "when  the  defendant  is  a  foreign  corponi- 
tion,  having  a  managing  agent  in  this  m^  [41 
the  service  may  he  upon  such  agent."  (Code 
av.  Proa  §  76;  Comp.  Stat  Neb.  1886,  p. 
687.)  The  mea  admiu  aervice  npon  the  Cdin- 
pany's  local  managing  agent,  and  as  tiie  de- 
xendant  entered  full  appearance  sod  anawer, 
and,  after  the  withdrawal  of  tiie  answer  and 
the  filing  of  the  plea  and  its  disposition,  went 
to  trial  on  the  merits  upon  issue  joined  on  that 
answer,  the  objection  to  the  JunadlctloD,  If  It 
can  be  urged  at  aU,  must  be  confined  to  want 
of  power  to  entertain  the  salt  outside  of  de> 
fendant's  own  district. 

By  section  1  of  the  Act  of  March  8,  1887  (24 
Stat.  552),  as  corrected  by  the  Act  of  August 
18,  1888  (25  Stat.  438),  to  amend  the  Act  of 
March  8,  1875,  determining  the  Jurisdiction  of 
the  circuit  courts  of  the  united  States,  and 
regulating  the  removal  of  causes  from  the 
state  courts  and  for  other  purposes.  It  was  pro- 
vided: "But  no  person  shiul  be  arrested  in 
one  district  for  trial  in  another  in  any  dvil  ac- 
tion before  a  circuit  or  district  court;  and  no 
civil  suit  shall  be  brought  before  either  of  said 
courts  agoinst  any  person  by  any  original  mo- 
cess  or  proceeding  in  any  other  district  than 
that  whereof  be  is  an  inhabitant;  but  where  the 
jurisdiction  is  founded  onlvon  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit 
shall  be  brought  only  in  the  district  of  the  red- 
dcnce  of  either  the  plaintiff  or  the  defendant" 
The  Jurisdiction  common  to  all  the  circnit  courts 
of  the  United  States  in  respect  to  the  subject 
matter  of  the  suit  and  the  ciiaracter  of  the  par- 
ties who  might  sustain  suits  in  those  courts,  is 
described  in  the  section,  while  the  foregoing 
clause  relates  to  the  district  In  which  a  salt 
may  be  originally  brought  Where  the  Juris- 
diction is  founded  upon  any  of  the  causes  men- 
tioned in  this  section,  except  the  citizenship  of 
the  parties,  it  must  be  brought  in  the  ^s&lct 
of  which  the  defendant  Is  an  inhabitant,  but 
where  the  Jurisdiction  is  founded  solely  upon 
the  fact  that  the  parties  are  citizens  of  differ- 
ent States,  the  suit  may  be  brought  In  the  dis- 
trict in  which  either  the  plaintiff  or  the  defend- 
ant resides.  ' '  The  concluding  lines,"  said  JKr. 
Justice  Field  in  WiUon  v.  WeHem  Union  TeU- 
graph  Co,^  84  Fed.  Rep.  661,  "are  to  be  read  as 
a  proviso  to  the  general  provision  that  no  dvil 
suit  shall  be  brought  except  in  the  district 
whereof  the  defendant  is  an  inhabitant"  This 
conclusion  was  reached  and  announced  by  [44] 
many  of  the  circuit  courts,  and  there  can  be  no 
doubt  of  its  correctness.  FaiU»  v.  GfUcago,  if. 
dbSi,  P.  R  Co,  82 Fed.  Rep.  678;  St.  Laui$,V. 
d  T.  H.  R.  Co,  V.  Terre  Haute  d  J.  R  Co,9& 
Fed.  Rep.  885;  Loomis  v.  jY.  Y.  d  0,  Oa$  Co. 
Id.  858;  Oavin  v.  Vance,  Id.  84;  8u>a/yn«  v. 
Boylston  Ins.  Co,  85  Fed.  Rep.  1. 

The  Judiciary  Act  of  1789  provided  that  no 
civil  suit  should  be  brought  before  the  circuit 
or  district  courts  against  an  inhabitant  of  the 
United  States  by  any  original  process  in  any 
other  district  than  that  whereof  he  was  an  in- 
habitant or  in  which  be  should  be  found  at  tiie 
time  of  serving  the  writ  (1  Stat  79),  and  the 
Act  of  1875  (18  Stat  470)  contained  a  simflsz 
provision.  This  liability  of  the  defendant  to 
be  sued  in  a  district  where  he  might  be  found 
at  the  time  of  serving  process  was  omitted  in 
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the  Act  of  1887.  but  he  still  remained  liable  to 
•nit  in  the  district  of  the  residence  of  the  plain- 
tiff  as  well  as  in  his  own  district;  and  as  he 
could  not  be  sued  anywhere  else,  we  held  in 
Bmiih  ▼.  Lion,  188  U.  H.  81S  £88:  686],  that 
where  there  were  two  plaintios,  citizens  of 
different  States,  the  defendant,  being  a  citizen 
of  another  State,  could  not  be  sued  in  the  State 
of  either  of  the  plaintiffii.  Mr,  JuBtice  Miller 
points  out,  In  delivering  the  opinion  of  the 
court,  that  the  evident  purpose  Of  Conmss  in 
the  Act  of  1887  was  to  restrict  rather  than  en- 
large the  Jurisdiction  of  the  circuit  court, 
"  while,"  he  says,  "at  the  same  time  a  suit  is 
permitted  to  be  brought  in  anj^  district  where 
either  plaintiff  or  de^odant  resides." 

The  defendant  answered  to  the  merits  in  this 
case,  and  was  tiien  permitted  to  file  the  plea  in 
question  for  the  purpose  of  insisting  that  it 
was  not  subject  to  suit  in  a  United  States  court 
in  the  district  of  the  plaintiff's  r^dence.  Up- 
on the  overruling  of  this  plea,  the  cause  pro- 
ceeded to  trial  on  the  merits  upon  the  issues 
made  up  on  the  complaint,  answer  and  repli- 
cation, the  trial  continuing  for  several  days, 
both  parties  appearing  by  their  attorneys,  ad- 
ducing testimony  and  arguing  the  case  to  the 
Jury.  Under  these  circumstances,  there  being 
no  question  whatever  presented  by  the  recoro, 
except  whether  the  defendant  was  liable  to  be 
sued  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nebraska,  and  it  being  clear 
that  it  was,  and  there  being  color  for  the  mo- 
tion to  dismiss,  we  sustain  ttie  motion  to  afiOrm, 
as  we  do  not  need  further  argument  on  that 
question. 

Judgment  c^mA 


Bit  parte: 

In  the  Matter  of  JAMES  J.  MBDLBY.  iV 

tUioner, 

CBee  BL  G.  Beporter*s  ed.  100-176J 

Colorado  Statute  at  to  murder,  ex  post  facto 
iato^greater  punithment — law  patted  after 
offente^tolitary  eoniinemen^—teereey  at  to 
time—ditcharffe  by  habeat  eorput — notio&^ 
repeal  ef  former  law, 

L  The  Oolorado  Act  of  April  9, 1880,  presorlbtnff 
the  punishment  for  morder.  whioh  benama  oper- 


ative on  the  mb  day  of  Jnly,  1888,  Is  an  as  pott 
/oeCo  law,  and  Is  void  under  the  Oonstttotloo  of 
the  United  States  as  to  a  murder  oonuntttod  May 
18,1880. 

i.  Any  law  whtoh  Is  passed  after  the  commtasiou 
of  the  ofTense  fOrwhJoh  the  party  Is  being  tried  Is 
an  tx  poet  faeAo  law,  when  It  Infllots  a  greater 
puDlshment  than  the  hiw  annexed  to  the  crime 
at  the  time  it  was  oommitted,  or  which  altere  the 
situation  of  the  accused  to  his  disadvantage. 

8l  Ko  one  can  be  criminally  punished  in  this  coun- 
try except  according  to  the  law  prescribed  for 
his  government  by  the  sovereign  authority  be- 
fore the  imputed  offense  was  committed,  or  by 
some  law  passed  afterwards  by  which  the  puoisb- 
ment  is  not  increased. 

4.  The  solitary  confloement  to  which  the  prisoner 
Is  subjected  by  the  said  Statute  of  Oolorado  of 
1880  is  an  additional  punishment  of  the  most  im- 
portant and  painful  character,  and  is  therefore 
forbidden  by  this  provision  of  the  Constitution 
of  the  United  States. 

5.  The  new  power  of  fixing  any  day  and  hour  dur- 
ing a  period  of  a  week  for  the  execution,  given 
by  said  Act  to  the  warden  of  the  penitentiary,  la 
a  new  and  important  power  and  Is  a  departure 
from  the  law  as  it  existed  before,  and,  with  its 
secrecy  causing  increased  mental  anxiety  to  the 
prisoner,  amounts  to  an  increase  of  punishment 
and  renders  the  law  ex  pott  f  ado  and  void. 

6.  Under  the  writ  of  habeas  Corpus,  this  court 
orders  the  discharge  of  the  prisoner  from  impris- 
onment in  the  penitentiary,  under  the  Statute  of 
Oolorado  invalid  as  to  this  case;  but  directs  that 
the  attorney-general  of  the  State  be  given  ten 
days*  prior  notice  of  such  discharge. 

r.  This  court  does  not  remand  the  prisoner  to  be 
proceeded  against  in  the  court  which  condemned 
him,  because,  whfle  the  Statute  under  which  he  Is 
now  held  In  custody  Is  an  esDpotC  facto  law.  It  re- 
peals the  former  law. 

[No.  6,  OriginaL] 

Argued  Jan,  16, 1890.    Deoided  March  S,  1890. 

PETITION  for  a  writ  of  habeaa  corpus  to 
relieve  petitioner  from  imprisonment  under 
sentence  of  death  in  the  State  of  Colorado. 
Granted,  andpritoner  ditcharged  from  imprit- 
onment. 

The  facts  are  stated  In  the  opinion. 

Mettrt.  A.  T.  Britton,  Henrjr  Wise  Gmr* 
nett  and  W.  V,  R.  Berr^,  for  petitioner: 

Every  law  that  changes  tne  punishment  and 
inflicts  a  greater  punishment  than  the  law  an- 
nexed to  the  crime  when  committed  is  an  as 
postfaeto  law. 


JXasE.—Retroepeetive  ttatutet,  when  vatUk  see  note 
to  Otoe  Oounty  v.  Baldwin,  28: 881. 

Am  to  eonstitutionalUy  of  ex  post  facto  Idiot,  see 
motet  to  Oalder  v.  Bull,  1: 818,  and  Sturges  v.  Orown- 
Inshield,  4: 629. 

Ex  post  faoto  and  retroepeettoektwt. 

An  ex  poet  facto  law  Is  one  which  imposes  a  pun- 
ishment for  an  act  which  was  ndt  punishable  at  the 
time  it  was  committed,  or  imposes  additional  pun- 
ishment to  that  then  prescribed.  Smith  v.  Oock- 
rill,78U.&  SWalL  768  08:978);  Oalder  v.  Bull,  8  U. 
a8DalL888fl:848). 

Ex  i>oat  facto  laws  relate  to  penal  and  criminal 
|»roceedlng8  and  not  to  dvil  proceedings  which  af- 
fect private  rights.  Baltimore  ft  &  B.  Oo.  v.  Nes- 
bit,Sl  U.  8. 10  How.  8B6  08: 460);  Oarpenter  v.  Penn. 
88  U.  8. 17  How.  488  05:  U7);  Locke  v.  New  Orleans, 
71 U.  &  4 Wall.  178  (18:884);  Watson  v. Mercer,  88  U. 
fi.  8  Pet.  88  (8: 878). 
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Any  law  passed  after  the  conunisBlon  of  an  of - 
f ense,  whioh,  in  relation  to  that  oifense  or  its  con- 
sequences, alters  the  situation  of  a  party  to  his  dis- 
advantage. Is  an  «B  post  facto  law.  Krlng  v.  Mis- 
souri, 107  U.  8. 881  (27: 608). 

A  state  law  changing  the  place  of  trial  to  another 
county  from  that  in  which  the  offense  was  commit- 
ted or  the  Indictment  found,  is  not  an  ex  poet  facto 
law.   Gut  V.  ICinnesota,  78  U.  S.  9  WaU.  86  (19: 673). 

A  statute  which  deprives  a  man  of  his  estate,  or 
any  part  of  it,  for  a  crime  which  was  not  declared 
to  be  an  offense  by  »  7  previous  law,  is  void  as  an 
ex  poet  facto  law.  l^.vtoher  v.  Feck,  10  U.  S.  6 
Oran<^87(8:182). 

A  test  oath  required  of  a  priest  as  a  condition 
for  exercising  the  functions  of  his  office,  to  the 
effect  that  he  had  always  been  loyal,  is  unconstitu- 
tional as  an  «r  pott  facto  law.  Onmmings  v.  Mis* 
sourl,  71  U.  8. 4  WaU.  277  (18:888). 
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(Mdar  t.  Bull,  8  U.  8.  8  Dall  890  (1: 649); 
KHng  ▼.  Missouri,  107  U.  8.  221  (27:  506); 
Oummings  ▼.  Missouri,  71  U.  8.  4  Wall.  820 
(18: 862);  Shepherd  ▼.  P<ft?pfo,  26  K  Y.  416. 

8olitai7  coDflneiDeDt  was  a  punishment  dis- 
tinctly inflicted  as  a  "  further  terror/'  and 
meant  to  be  a  peculiar  hardship  and  pain  to 
the  condemned. 

Hartung  y.  Pwple,  22  N.  Y.  106;  Russell, 
Crimes,  voL  1,  p.  104,  vol  2.  pp.  67, 849,  1022; 
articles  on  Prisons  in  the  Encyclopedia  Brit- 
tanica  and  American  Cyclopedia. 

The  Statute  of  1889  removes  absolutely  from 
the  court  any  and  all  discretion  to  prolong  the 
time  within  which  the  sentence  shall  be  exe- 
cuted. 

KrinoY,  Missouri,  107  U.  8.  280  (27:  609); 
Bex  T.  Mmsey,  1  Burr.  660. 

The  Act  of  1889  renders  an  act  punishable 
in  a  manner  in  which  it  was  not  punishable 
when  committed,  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when 
committed,  alters  the  situation  of  the  accused 
to  their  disadvantage  and  is  ex  posit  facto  and 
▼old. 

Hartung  ▼.  Fisople,  22  N.  Y.  95;  Chm.  i.  Mo- 


Donoug\  18  Allen.  681;  Shepherd  ▼.  PieopU,  35 
N.  Y.  406;  HirsMurg  v.  People,  6  Colo.  145. 

Messrs,  Sam,  W,  Jones,  AitjhOen,  of  State 
of  Colorado,  H,  BiddeU  and  EL  K.  TellM** 
for  respondent: 

The  Statute  does  not  change  the  ponishmenft 
for  the  offense  to  the  disadvantage  of  the  d^ 
fendant 

Carter  y,  Burt,  12  Allen,  426;  Sariwia  t. 
People,  22  N.  Y.  96, 106;  Cooley,  Const  Llm. 
§§  271, 272;  Com.  t.  MeDonough,  18  AUen.  581; 
Arnold  v.  U,  S.  18  U.  8.  9  Cranch,  104  (8: 671); 
Bishop,  Crim.  Law,  g  280  et  seq;  Whart  Crim. 
Law,  g  81;  Wade,  RetroacUve  Laws,  gS8S; 
8taU  V.  Arlin,  89  N.  H.  179;  Marion  t.  State, 
16 Neb.  849,  20  Neb.  288;  Qui  ▼.  State,  76U. 
S.  9  Wall.  85  (19-  578):  BandaU  ▼.  BrMasm, 
74  U.  8.  7  Wan.  628  (19:  285);  Norton  Y.SheOm 
Go.  118  U.  8.  425,  489  (80: 178,  181);  Psaae  ▼. 
PBck,  69  U.  8. 18  How.  696  (16: 618);  Seaborn  ▼. 
Slate,  20  Aln.  16;  Stater,  Oscar,  18 La.  Ann.  907; 
Wilkerson  v.  Utah,  99  U.  8. 180(24: 846);  Stoker 
V.  People,  68 N.  Y.  l^i;  States.  I^n,  18 Mina. 
870;  Walston  t.  Oom.  16  B.  Mon.  (Kj,)  16; 
Strong  v.  State,  1  Blackf .  (bid.)  198;  Orier  t. 
State,lTex.  69;  StaUY.  Kent,  65  N.  C.  811; 


A  statute  which  slmplj  enlarges  the  class  of  per- 
sons who  may  be  competent  to  testify  Is  not  ex  poit 
faeto  fn.  Its  applicatloo  to  offenses  previously  com- 
mitted.  Hoptv.ntah,100n.8.574(88:26e). 

Tbereis  no  Inhibition  in  the  Oonstltution  of  In- 
diana against  the  passage  of  retroepeetive  stat- 
utes. Johnson  v.  Wells  Ctounty,  6  W«e^  Bep.  240, 
107Ind.lK. 

A  State  Oonstitution  is  not  a  contract,  th«  ot>li- 
gation  of  which  the  State  Is  prohibited  bj  the  Fed- 
eral Oonstitation  from  impairing.  Ohurdh  v.  Ke«- 
sey,  121 U.  8. 288  (80: 900). 

The  constitutional  provision  that  **no  State  shall 
pass  any  law  impairing  the  obligation  of  oontraots,** 
does  not  apply  to  a  statute  in  respect  to  oontraots 
after  its  passage.  Lehigh  Water  Go.  v.  Borough  of 
Baston,  m  IT.  8. 868  (30: 1060). 

A  state  law  so  alf eotlng  the  remedy  which  existed 
when  a  contract  was  made  as  substaotially  to  im- 
pair and  lessen  the  value  of  the  contract  is  void  as 
impabing  its  obligation.  Seibert  v.  Lewis,  10  U. 
a  284  (80:  USD. 

A  law  changing  procedure  and  manner  of  enforc- 
ing punishment  after  the  commission  of  the  of- 
fense is  not  void  expoet  facto*  Marion  v.  State,  20 
Neb.  288. 

A  statute  cannot  affect  a  title  which  became 
vested  before  the  statute  was  passed,  by  force  of  a 
conveyance  previously  made.  Zomtlein  v  .Bram,  1 
Cent.  Bep.  68, 100  N.  Y.  12. 

A  general  law  for  the  punishment  of  offenses, 
which  endeavors  to  reach,  by  its  retroactive  opera- 
tion, acts  previously  committed,  as  well  as  to  pre- 
scribe a  rule  of  conduct  for  the  dtiien  in  future,  is 
void  in  so  far  as  it  is  retrospective;  but  such  Inva- 
lidity wiU  not  affect  its  operation  in  regard  to  future 
eases.   Jaehne  v.  People,  128  U.  8. 180  (82: 808). 

An  sx  poet  facto  law  is  one  which,  in  its  opera- 
tion, makes  that  criminal  or  penal  which  was  not 
so  at  the  time  the  act  was  performed,  or  which  in- 
creases the  punishment,  or,  in  short,  which,  in 
relation  to  the  offense  or  Its  consequences,  alters 
the  situation  of  the  party  to  his  disadvantage. 
Undaey  v.  State,  86  Miss.  641 

A  law  taking  away  the  right  to  defend  against 
the  carrying  of  concealed  weapons  on  the  ground 
of  good  cause  to  apprehend  an  attack,  and  chang- 
ing the  penalty  by  llxing  a  minimum  line  and 
perlodof  bard  labor,  is  in  both  particulars  an  «r 
pest  fmtto  law.  id. 


A  mere  change  in  the  mode  of  trial  without  alSei^ 
ing  the  punishment.  Is  not  an  ex  poet  facto  kiww 
Anderson  v.  0*Donn^  1 L.  R.  A.  Stt,9  8.  0.  BSk, 

Iowa  Laws  of  1886,ohap.  88,  providing  for  the  do^ 
ing  for  one  year  of  a  building  found  to  be  kept  a» 
a  liquor  nuisance,  and  for  the  taxing  of  an  aS* 
tomey*b  fee  to  defendant,  does  not  become  an  em 
poet  facto  law  when  applied  to  aoase  begun  befora 
its  enactment;  nor  can  it  be  anav  pott  facto  law, 
because  an  action  to  abate  a  liquor  nuisance  is  noS 
a  criminal  proceeding.  Drake  v.  Jordan,  IS  Iowa» 
707:  Campbell  v.  Bfandersoheid,  14  Iowa,  TOBL 

An  ordinance  passed  and  promulgated  snbaa- 
quent  to  the  issuance  of  a  license  to  a  retailer  o^ 
spirituous  liquors,  denouncing  a  penalty  of  ffna 
against  its  violation  by  such  person  as  shall 
his  saloon  open  after  10  o*olock  P.  M.,  is  not  an 
poet  facto  law  as  to  acts  committed  after  its  j 
State  V.  Isabel.  40  La.  Ann.  840. 

A  statute  transferring  jurisdiction  from  ooa 
court  to  anotheris  not  such  anssepost/oetolawaa 
will  forbid  the  new  tribunal  from  taking  Jurlsdi^ 
tion  of  an  offense  oommftted  prior  to  the  statutsw 
State  V.  Cooler,  8L.R.A.181.80&ai06. 

The  Alabama  Act  of  1887  reducing  the  nomber 
of  peremptory  clialleuges  allowed  to  defendant  la 
felony  cases  is  not  ex  poet  facto.  South  v.  Stale,  8a 
Ala.  817. 

The  New  York  Statute  of  1888,  providing  fdrtha 
Infliction  of  the  death  penalty  by  means  of  electiki- 
Ity,  does  not  apply  to  a  orime  committed  before  It 
takes  effect,  and  therefore  Is  not  expose  facto  as  la 
crimes  committed  before  1^  takes  effect.  Peopla 
V.  ^olan.  24  N.  Y.  &  B.  688, 115  N.  T.  88a 

The  provision  of  the  Constlti«tlon  of  the  Untied 
States  prohibiting  the  passage  of  expoetfatio 
laws  applies  only  to  leglslalloo  concerning 
Ex  parte  Sawyer,  124  U.  S.  200  01:400. 

A  law  affecting  the  right  to  maintain  a  dvM  I 
to  recover  damages  for  a  tort,  or  taking  the  iflght 
away,  neither  impairs  the  obUgatSon  of  a  oootnot 
nor  partalres  of  the  character  of  an  str  poetfmeto 
law.  Eastman  v.  Olaokamas  Oounty«  Wad.  Bsfw 
24. 

The  Legislature  may  pass  retrospeouve  laws  na* 
less  prohibited  by  the  OonstHotioo,  ornnless  tbey 
are  violative  of  vested  rights  affecting  sabscantlal 
equiUea.  Smith  v.  Hard,  4  Hew  Itag.  Bep.  HI,  m 
y 1. 18:  State  V.  Skink^  a  Oaot  Bap.  an,  •  M.  J.  U 
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SiaU  Y.  Jchrntm,  19  MioD.  il^iBtaie  ▼.  Wil- 
Uam$,  2  Rich.  L.  (8.  0.)  418;  JBd  pt^rU  Ear- 
itendiek,  98  U.  8.  896  (88:  889). 

But  ahould  the  coart  ooodder  the  Law  of  1889 
49  pott  facto,  as  to  these  petitioDsrs,  they  shook! 
he  considered  ts  neTer  havinff  heen  in  Jeop- 
ardy, and  ther  can  he  recomnutted  to  the  cus- 
tody of  the  sheriff  to  he  proceeded  with  under 
the  same  indictments  for  manslaughter  or  other 
offense  less  than  murder. 

Pucker  ▼.  FltopU^  8  Oolo.  881;  Oan^e  Gssf, 
tOola881 

Mr.  «/tisM0i  MilUr  deUTered  the  opinion  of 
the  court: 

This  is  an  application  to  this  court  hy  James 
J.  Medley  for  a  writ  of  haheas  corpus,  the  ob- 
ject of  which  is  to  relieye  him  from  the  impris- 
onment in  which  be  is  held  by  J.  A.  Lamping, 
warden  of  the  state  penitentiary  of  the  State 
of  Colorado. 

The  petitioner  is  held  a  prisoner  under  sen- 
tence of  death  pronounced  hy  the  District 
Court  of  the  Second  District  of  the  State  of 
Colorado  for  the  County  of  Arapahoe.    The 

Sitiiion  of  the  prisMier  sets  forth  that  an  in- 
ctment  for  the  murder  of  Sllen  Medley  was 
found  against  him  by  the  grand  Juryof  Arapa- 
hoe County  on  the  SUi  dar  of  June,  1889;  that  the 
Indictment  charges  petitioner  with  this  murder, 
which  took  place  on  the  18th  day  of  May  of 
that  year;  that  he  was  tried  in  said  district 
oourt  on  the  24th  day  of  September  thereafter 
and  found  guilty  by  the  Jury  of  murder  In  the 
flrst  degree;  that  on  the  »Kh  day  of  Noyember 
he  was  sentenced  to  be  remanded  to  the  custody 
of  the  sheriff  of  Arapahoe  County,  and  within 
twenty-four  hours  to  be  taken  l^  said  sheriff 
and  deliyered  to  the  warden  of  the  state  peni- 
tentiary, to  be  kept  in  solitary  confinement 
imtil  the  fourth  week  of  the  month  of  Decem- 
ber thereafter,  and  that  then,  upon  a  day  and 
hour  to  be  designated  by  the  warden,  he  snould 
be  taken  from  said  place  of  confinement  to  the 
place  of  execution,  within  the  confines  of  the 
penitentiary,  and  there  be  hanged  by  the  neck 
until  he  was  dead. 

Copies  of  the  indictment^  of  the  yeroict  of 
the  Jury  and  of  the  sentence  of  the  oourt  are 
annexed  to  the  petition,  as  exhibits. 

The  petitioner  then  seU  forth  that  he  was 
sentenced  under  the  Statute  of  Colorado,  ap- 
proyed  April  19th,  1889,  and  which  went  Into 
effect  July  19th,  1888,  and  repelled  all  AcU 
and  parts  of  former  Acts  inconsistent  there- 
with, without  any  sayins  clause,  and  that  the 
crime  on  account  of  wluch  the  sentence  was 
passed  was  charged  to  be  and  was  actually 
committed  on  the  18th  day  of  May  of  the  same 
year. 

The  petitioner  enumerates  some  twenty  ya- 
riances  between  the  Statute  In  force  at  the  tfane 
the  crime  was  committed  and  that  under  which 
he  was  sentenced  to  punishment  in  the  present 
case,  all  of  which  are  claimed  to  be  dumges  to 
his  prejudice  and  injury,  and  therefore  as  poM 
fuio  within  the  mesning  of  section  10,  arttde 
1.  of  the  Constitution  of  the  United  States, 
which  dedares  that  no  State  Shan  pass  aB(y  bQi 
of  attainder  or  mpoHfieh  law. 

The  petitioner  applies  dhrectly  to  this  coorl 
for  tho  writ  of  habeas  corous  instead  of  to  the 
drcnlt  court  of  the  United  States,  because,  he 
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alleges,  that  court  has  in  a  similar  case,  InyoW- 
ing  the  same  points,  decided  adversely  to  tho 
petitioner. 

Upon  examining  the  petition  and  the  accom- 
panying exhibits  an  order  was  made  that  the 
writ  should  issue  and  be  returnable  forthwith. 
By  an  arrangement  between  the  parties  and  Uie 
counsel,  it  was  agreed  that  the  prisoner  need 
not,  in  person,  be  Drought  to  Washington.  The 
esse  was  therefore  heara  on  the  documents  and 
transcripts  of  record  presented  to  the  court, 
and  the  only  question  signed  before  us  was 
whether  the  Act  of  Apriri9, 1889.  which,  by 
the  Constitution  of  the  State  of  Colorado,  be- 
came operatlye  on  the  19th  day  of  July  there- 
after, anid  under  which  the  sentence  complained 
of  was  imposed  by  the  district  court,  is  an  «i 
poit  facto  law,  so  as  to  be  yold  under  the  pro- 
yision  of  the  Constitution  of  the  United  States 
on  that  subject,  and,  if  so,  in  what  respect  it  is 
in  ylolation  of  that  constitutional  proyisioo. 

This  Statute  wHI  be  found  in  the  Session 
Laws  of  the  Stata  of  Colorado  of  1887,  page 
118,  and  is  as  follows: 

"An  Actrelatiye  to  the  time,  place  and  man- 
ner of  Infliction  of  the  death  penalty,  and  to 
proyide  means  for  the  inmction  of  such 
penalty;  and  making  it  a  misdemeanor,  pun- 
ishsble  by  fine  or  imprisonment,  to  disclose  or 
publish  proceedings  in  relation  thereto. 
^'B$it  muictod  Ay  Us  04/urai  AmmMp  tf  Ms 
StaJU  ^  Oolvrado : 

Sec  1.  The  commissioners  of  the  state  peni- 
tentiary, at  the  expense  of  the  Stale  of  Ccdorada 
shall  proyide  a  suitable  room  or  place  inclosed 
from  public  yiew  within  the  walls  of  the  peniten- 
tkry,  and  therein  erect  and  construct,  uidatall 
times  bays  in  preparation,  all  necessary  scaffold- 
ing, drops  ana  appliances  requisite  for  carrying 
into  execution  the  death  penalty;  and  the  ounlsh- 
ment  of  death  must,  in  each  and  eyery  case  of 
death  sentence  pronounced  in  this  State,  be  in- 
flicted by  the  warden  of  the  said  state  peniten- 
tiary in  the  room  or  place  and  with  the  appliances 
proylded  as  aforesaid,  b?  hanffinff  soon  oonyict 
by  the  neck  until  he  shall  be  dead. 

"Sec.  2l  Wheneyer  a  person  [is]  conyicted  of 
a  crim^,  *iie  punishment  whereof  is  death,  and 
suet  tooyicted  person  be  sentenced  to  suffer 
the  penalty  of  death,  the  lodge  passing  such 
sentence  shall  appoint  and  aesignata  in  the  war^ 
rant  of  conyictlon  a  week  of  time  within  which 
such  sentence  must  be  executed;  such  week,  so 
appointed,  shall  be  not  less  than  two  nor  more 
than|four  weeks  from  the  day  of  passing  such 
sentence.  Said  warrant  shall  be  directed  to 
the  warden  of  the  stata  penitentiary  of  this 
State,  commanding  said  warden  to  do  eaecu 
tkm  of  the  sentence  imposed  as  aforesaid,  upon 
some  day  within  the  week  of  time  designated 
in  said  warrant,  and  shall  be  delivered  to  the 
sheriff  of  the  county  wherein  such  cooyictioo 
Is  had,  who  shall  within  twenty-four  hours 
thereafter  proceed  to  the  said  penlteotiary  and 
dellyer  sooi  conyicted  person,  together  with 
the  warrant  as  aforesaid,  to  the  said  warden, 
who  Shan  keep  sodi  oonyict  In  solitary  confine- 
ment until  Infliction  of  the  death  penalty:  and 
no  person  shall  be  allowed  access  to  said  oon- 
yict, except  his  attendants,  counsel,  physician, 
a  spiritual  adyiser  of  his  own  selectioo,  and 
members  of  his  family,  and  then  only  in  ae- 
cwdance  with  prison  regulations. 

8S7 


[163J 


[IMl 


160-176 


BUFBEMS  CoiniT  OF  THE  UnITBD  StATBB. 


Oct.  Term, 


1 166  J 


"Sec  8.  The  particular  day  and  hour  of  the 
execntioQ  of  saia  sentence,  within  the  week 
specified  in  said  warrant,  shall  be  fixed  by  said 
warden,  and  he  shall  inyite  to  be  present  there- 
at the  sheriff  of  the  county  wherein  the  con- 
viction was  had,  the  chaplain  and  physician  of 
the  penitentiary,  one  practicing  surgeon  resi- 
dent in  the  State,  the  spiritual  adviser  of  the 
convict,  if  any,  and  six  reputable  citizens  of  the 
State  of  full  age.  Said  warden  mav  also  ap- 
point three  deputies  or  guards  to  assist  him  in 
executing  said  sentence,  and  said  warden  shall 
permit  no  person  or  persons  to  be  present  at 
such  execution  except  those  provided  for  in 
this  section.  The  time  fixed  by  said  warden 
for  said  execution  shall  be  by  hmi  kept  secret 
and  in  no  manner  divulged,  except  privately  to 
the  persons  bv  him  invited  to  be  present  as 
aforesaid;  ana  such  persons  soinvitea  shall  not 
divulge  such  invitation  to  any  person  or  per- 
sons whomsoever  nor  in  any  manner  disclose  the 
time  of  such  execution.  All  persons  present  at 
such  execution  shall  keep  whatever  may  trans- 
pirt-  thereat  secret  and  inviolate,  save  ana  except 
the  facts  certified  to  by  tbem  as  hereinafter 
provided.  No  account  of  the  details  of  any 
such  execution,  beyond  the  statement  of  the 
fact  that  such  convict  was  on  the  day  in 
question  duly  executed  according  to  law  at  the 
state  penitentiary,  shall  in  any  manner  be  pub^ 
lisbed  in  this  State. 

'*Sec.  4.  Upon  receiving  notice  from  said 
warden  of  such  execution,  it  shall  be  the  duty 
of  said  sheriff  to  be  present  and  witness  sucn 
execution;  and  shall  receive  and  cause  the  cer- 
tified transcript  of  record  of  sdd  execution, 
hereinafter  specified,  to  be  filed  within  ten 
days  after  said  execution,  in  the  dfioeotthe 
clerk  of  the  court  in  which  said  conviction  was 
had;  and  the  said  clerk  shall  record  said  tran- 
script at  length  in  the  records  of  the  said  case. 
In  case  of  the  disability,  from  illness,  or  other 
sufficient  cause,  of  said  warden  or  said  sheriff  to 
be  present  at  such  execution  it  shall  be  the  duty 
of  their  respective  deputies,  acting  in  thdr 
place  and  st€»ftd,  to  execute  said  warrant,  and 
to  perform  all  other  duties  in  connection  there- 
with and  by  this  Act  imposed  upon  their 
principals. 

"Sec.  6.  Said  warden  shall  keep  a  book  of 
record,  to  be  known  as  'Record  of  Executions,' 
in  which  shall  be  entered  at  lenelh  the  re- 
ports hereinafter  specified.  Immeoiately  after 
said  execution  a  pott  mortem  examination  of 
the  body  of  the  convict  shall  be  made  by  the 
attending  physician  and  surgeon,  and  they 
shall  enter  in  said  book  of  record  the  nature 
and  extent  of  such  examination,  and  sien  and 
certify  to  the  same.  Said  warden  shall  also 
immediately  make  and  enter  in  said  book  a  re- 
port setting  forth  the  time  of  such  execution, 
and  that  the  convict  (naming  him)  was  then 
and  there  executed  in  conformity  to  the  sentence 
specified  in  the  warrant  of  the  court  (naming 
such  court)  to  him  directed,  and  in  accordance 
with  the  provisions  of  this  Act;  and  shall  insert 
in  said  report  the  names  of  all  the  persons  who 
were  present  and  witnessed  said  execution,  and 
shall  procure  each  and  every  of  such  persons 
to  sign  said  report  with  their  full  name  and 
place  of  residence  before  leaving  tbe  place  of 
execution;  and  said  warden  snail  thereupon  at- 
tach his  certificate  to  said  report,  certifyintr  ^^ 
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the  truth  and  correctness  thereof,  and  shall  im- 
mediately deliver  a  certified  transcript  of  vM 
record  entry  to  said  sheriff. 

"Sec.  6.  Any  person  who  shall  violate  or 
omit  to  comply  with  section  8  of  this  Act  shaU 
be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  be  punished  by  a  fine  of  not  less 
than  t50  nor  more  than  $500,  or  by  imprison- 
ment in  the  county  jafl  for  not  less  than  thirty 
days  nor  more  than  six  months. 

^*Sec.  7.  The  warden  or  other  person  actinr 
fn  bis  stead  who  i>erforms  the  duties  imposed 
upon  him  by  this  Act  shaU  be  paid  for  hit 
services  out  of  the  moneys  provided  for  tho 
maintenance  of  said  state  penitentiary  the 
sum  of  fifty  (50;  dollars;  and  the  said  sheriff 
shaU  be  paid  for  his  services  by  the  county 
where  such  conviction  was  haa  the  sum  of 
twenty-five  (25)  dollars,  together  with  his  mil- 
age fees  as  provided  by  law. 

"Sec.  8.  All  Acts  and  parts  of  Acts  incon- 
sistent with  the  provisions  ci  this  Act  are  hereby 
HBDe&led 

"Approved  April  19,  1889." 

Section  19  of  article  Y.  of  the  Constitution  of 
the  State  of  Colorado,  as  amended  November 
4«  1884,  is  as  follows: 

"No  Act  of  the  (jleneral  Assembly  shall  take 
effect  until  ninety  days  after  its  passage,  unless 
in  case  of  emergency  (which  shall  be  en^ressed 
In  the  preamble  or  body  of  the  Act)  the  General 
Assembly  shall,  by  vote  of  two  thirds  of  all  tbe 
members  elected  to  each  house,  otherwise  direct 
No  bill  except  the  general  appropriation  for  the 
expenses  of  the  government  only*  introduced 
in  either  house  of  the  (General  Assembly  after 
the  first  thirty  days  of  the  seasioB,  shall  becomt 
a  law." 

We  think  it  follows  tnm  this  provision  that 
neither  the  repealing  clause  nor  any  other  part 
of  this  Act  was  in  force  prior  to  the  l9th  of  July. 
1889.  and  that  the  crime,having  been  committed 
in  May  of  that  year,  was  to  be  governed  in 
all  particulars,  of  trial  and  punishment,  by  the 
law  then  in  force,  except  so  far  as  the  Legisla- 
ture had  power  to  apply  other  principles  to  the 
trial  and  punishment  of  the  crime.  H  these 
were  conducted  and  administered  under  the 
Law  of  1889,  which  became  a  law  after  the 
commission  of  the  offense,  and  ito  provisions, 
so  far  as  applied  by  the  court  to  the  case  of  the 
prisoner,  were  such  invasions  of  his  righto  as 
to  properly  be  called  as  po9l  facto  laws,  they 
were  void. 

It  is  unnecessary  to  examine  all  the  pointa  in 
which,  according  to  the  argument  for  plaintiff, 
the  new  Statute  was  ex  poet  facto;  therefore  we 
shall  notice  only  a  few  of  those  which  appear 
to  us  most  deserving  of  attention,  and  in  doing 
this  we  shall  compare  the  new  Statute  with  the 
one  which  it  superseded  and  repealed. 

The  first  of  these,  and  perhaps  the  most  im- 
portant, is  that  which  declares  Uiat  the  warden 
shall  keep  such  convict  in  solitary  confinement 
until  the  infliction  of  tbe  death  penalty.  The 
former  law,  the  Act  of  1888,  contained  no  such 
proviso.  It  declared  that  every  person  con- 
victed 'jf  murder  in  the  first  degree  should  suf- 
fer death,  and  every  person  convicted  of  murder 
of  the  second  degree  should  suffer  imprison- 
ment in  the  penitentiary  for  a  term  of  not  lesa 
lAuin  ten  years,  which  might  extend  lo  life; 
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Sid  it  declared  that  the  maDDer  of  inflicting 
e  punishment  of  death  should  be  by  hanging 
the  person  convicted  by  the  neck  until  death, 
«t  such  time  as  the  court  should  direct,  not  less 
than  fifteen  nor  more  than  twenty-fire  days  from 
the  time  sentence  was  pronounced,  unless  for 
good  cause  the  court  or  governor  misht  prolong 
tne  time.  The  prisoner  was  to  be  sept  in  the 
coimty  jail  under  the  control  of  the  sneriff  of 
the  county,  who  was  Uie  oflScer  charged  with 
the  execution  of  the  sentence  of  the  court. 
Solitary  confinement  was  neither  authorized 
by  the  former  Statute,  nor  was  its  practice  in 
use  in  regard  to  prisoners  awaiting  the  punish- 
ment of  death. 

This,  matter  of  solitary  confinement,  is  not, 
as  seems  to  be  supposed  bj  counsel,  and  as  is 
suggested  in  an  able  opinion  on  this  Statute, 
furnished  us  by  the  brief  of  the  counsel  for  the 
State,  by  Judge  Hayt  (in  the  case  of  Henry  Ty- 
son)«  a  mere  unimportant  regulation  as  to  l£e 
safe-keeping  of  the  prisoner,  and  is  not  relieved 
of  its  objectionable  features  by  the  qualifying 
language,  that  no  person  shaJl  be  allowed  access 
to  said  convict  except  his  attendants,  counsel, 
physician,  a  spiritual  adviser  of  bis  own  selec- 
tion, and  members  of  his  family,  and  then  only 
in  accordance  with  prison  regulations. 

Solitary  confinement,  as  a  punishment  for 
crime,  has  a  very  interesting  history  of  its  own, 
in  almost  all  countries  where  imprisonment  is 
one  of  the  means  of  punishment.  In  a  very 
exhaustive  article  on  this  subject  in  the  Ameri- 
can Encyclopedia,  volume  XTTf.,  under  the 
word  •*  Pruon"  this  history  is  given.  In  that 
article  it  is  said  that  the  first  plan  adopted 
when  public  attention  was  called  to  the  evils  of 
congregating  persons  in  masses  without  em- 
ployment, was  the  solitary  prison  connected 
with  the  Hospital  San  Michele  at  Rome,  in 
1708,  but  little  known  prior  to  the  experiment 
in  Walnut  Street  Penitentiaiy  in  Philadelphia, 
in  1787.  The  peculiarities  of  this  system  were 
the  complete  isolation  of  the  prisoner  from  all 
human  society,  and  his  confinement  in  a  cell 
of  considerable  size,  so  arranged  that  he  had 
no  direct  intercourse  with  or  sight  of  any 
human  being,  and  no  employment  or  instruc- 
tion. Other  prisons  on  the  same  plan,  which 
were  less  liberal  in  the  size  of  their  cells  and 
the  perfection  of  their  appliances,  were  erected 
in  Massachusetts,  New  tiersey,  Maryland  and 
some  of  the  other  States.  But  experience  de- 
monstrated that  there  were  serious  objections 
to  it.  A  considerable  number  of  the  prisoners 
fell,  after  even  a  short  confinement,  into  a  semi- 
fatuous  condition,  from  which  it  was  next  to 
impossible  to  arouse  them,  and  others  became 
violently  insane;  others,  still,  committed  sui- 
cide; while  those  who  stood  the  ordeal  better 
were  not  generally  reformed,  and  in  most 
cases  did  not  recover  sufficient  mental  activitv 
to  be  of  any  subsequent  service  to  the  communi- 
ty. It  became  evident  that  some  cban^  must 
be  made  in  the  system,and  the  "separate  system 
was  originated  by  the  Philadelphia  Society  for 
Ameliorating  the  Miseries  of  Public  Prisons, 
founded  in  1787. 

The  article  then  gives  a  great  variety  of  in- 
stances  in  which  the  system  Is  somewhat  modi- 
fied, and  it  is  within  uie  memory  of  many  per- 
sons interested  in  prison  discipline  that  some 
thirty  or  forty  years  ago  the  whole  subject  at- 
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tracted  the  general  public  attention,  and  its 
main  feature  of  solitary  confinement  was  found 
to  be  too  severe. 
It  is  to  this  mode  of  imprisonment  that  the 

Ehrase  "solitary  confinement**  has  bemi  applied 
I  nearly  all  instances  where  it  is  used,  and  it 
means  this  exclusion  from  human  associations; 
where  it  is  intended  to  mitigate  it  by  any  stat- 
utory enactment  or  by  any  regulations  of  per- 
sons having  authority  to  do  so,  it  is  by  express 
exceptions  and  modifications  of  the  original 
principle  of  "  solitary  confinement."  The  Stat- 
ute of  Colorado  is  undoubtedly  framed  on  this 
idea.  Instead  of  confinement  in  the  ordinanr 
countv  prison  of  the  place  where  he  and  his 
friends  reside:  where  they  may,  under  the  con-  [169] 
trol  of  the  sheriff,  see  him  and  visit  him;  where 
the  sheriff  and  his  attendants  must  see  him; 
where  his  religious  adviser  and  his  le^  coun- 
sel may  often  visit  him  without  any  hindrance 
of  law  on  the  subiect,  the  convict  is  translerred 
to  a  place  where  imprisonment  always  implies 
disgrace,  and  which,  as  this  court  has  judicial]  v 
decided  in  Et  parte  Wilson,  114  U.  S.  417  [29: 
891:  Mackin  v.  United  States,  117  U.  8.  848  [29: 
909];  Parleinsony.  United  States,  121  U.  S.  281 
[30:  959] ,  and  United  States  v.  Be  Walt,  128  U. 
S.  893  [^:  486],  is  itself  an  infamous  punish- 
ment, and  is  there  to  be  kept  in  "solitary  con- 
finement ,"  the  primary  meaning  of  which 
phrase  we  have  already  explained. 

The  qualifying  phrase  in  this  Statute  is  but 
a  small  mitigation  of  this  solitary  confinement, 
for  it  expreffily  declares  that  no  one  shall  be 
allowed  access  to  the  convict  except  certain 
persons,  and  these  are  not  admissible  unless 
their  access  to  the  prisoner  is  in  accordance 
with  prison  regulations,  prescribed  by  the 
board  of  commissioners  oif  the  penitentiary  un- 
der section  2568  of  the  Laws  of  Ck)loraao  in 
force  since  1877.  This  section  declares  that 
"the  board  of  commissioners  of  the  peniten- 
tiary ihidl  make  such  rules  and  regulations  for 
the  government,  discipline  and  police  of  the 
penitentiary,  and  f<>r  the  punishment  qf  prison- 
ers confined,  not  inconsistent  with  law,  as  they 
deem  expedient"  What  these  may  be  at  any 
particulfur  time  is  unknown.  How  far  they 
may  pennit  access  of  coimsel,  physicians,  the 
spiritual  adviser  and  the  members  of  his  fam- 
ily is  a  matter  in  their  discretion,  which  they 
exercise  by  general  rules,  which  may  be  altered 
at  any  time  so  as  to  exdude  all  these  persons, 
and  thus  the  prisoner  be  left  to  the  wont  form 
of  solitary  confinement. 

Even  the  statutory  amelioration  is  a  veiy 
limited  one.  By  the  words  "  his  attendants^ 
in  the  Statute,  is  evidently  meant  the  ofl9cers 
of  the  prison  and  subordinates,  who  must  nec- 
essarily furnish  him  with  his  food  and  his 
clothing,  and  make  inspection  every  day  that 
he  still  exists.  They  may  be  forbidden  by 
prison  regulations,  however,  from  holding  any 
conversauon  vrith  him.  The  attendance  of  the 
counsel  can  only  be  casual,  and  a  very  few  in- 
terviews, one  or  two,  perhaps,  are  all  that  he 
would  have  before  his  death,  and  that  of  the 
physician  not  at  all,  unless  he  was  so  sick  as  to  [170] 
require  it,  and  the  spiritual  adviser  of  his  own 
selection,  and  the  members  of  his  family,  are 
all  dependent  for  their  opportunities  of  seeing 
the  piisonerupon  the  regulations  of  the  prison. 
The  solitary  confinement,  then,  which  is  meant 
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by  tbe  Statute,  remains  of  the  essential  charac- 
ter of  that  mode  of  prison  life  as  it  orij^nally 
was  prescribed  and  carried  out,  to  mark  them 
as  examples  of  tbe  just  punishment  of  tbe  worst 
crimes  of  the  human  race. 

The  brief  of  counsel  for  tbe  prisoner  fur- 
nishes us  with  the  statutory  history  of  solitary 
confinement  in  the  English  law.  The  Act  25 
George  II.,  chapter  87,  entitled  **An  Act  for  the 
Better  Preventing  the  Horrid  Crime  of  Murder," 
is  preceded  by  the  following  preamble:  "Where- 
as, the  horrid  crime  of  murder  has  of  late  been 
more  frequently  perpetrated  than  formerly; 
and  whereas  it  is  thereby  become  necessary  that 
some  furUier  terror  and  peculiar  mark  of  in- 
famy be  added  to  tbe  puni^ment  of  death  now 
by  law  upon  such  as  snail  be  guilty  of  the  said 
offense" — then  follow  certain  enactments,  the 
sixth  section  of  which  reads  as  follows:  "Be 
it  further  enacted.  That  from  and  after  such 
conviction  and  judgment  given  thereupon,  the 
jailer  or  keeper  to  whom  such  criminal  shall  be 
delivered  for  safe  custody  shall  confine  such 
prisoner  to  some  cell  separate  and  apart  from 
the  other  prisoners,  and  that  no  person  or  per- 
sons whatsoever,  except  the  jaOer  or  keeper,  or 
his  servants,  shall  have  access  to  any  such 
prisoner,  without  license  being  first  ob- 
tained." 

This  Statute  ia  very  pertinent  to  fhe  case  be- 
fore us,  as  showing,  first,  what  was  understood 
by  solitary  confinement  at  that  day,  and, 
second,  that  it  was  considered  as  an  additional 
punishment  of  such  a  severe  kind  that  it  is 
spoken  of  in  the  preamble  as  "a  further  terror 
and  peculiar  mark  of  infamy^  to  be  added  to 
the  punishment  of  death.  In  Great  Britain,  as 
in  other  countries,  public  sentiment  revolted 
against  this  severi^,  and  by  the  Statute  of  6 
and  7  William  lY.,  chapter  80,  the  additional 
punishment  of  solitary  confinement  was  re- 
pealed. 

The  term  expo$t  facto  law,  as  found  in  the 
{171]  provision  of  the  Constituticm  of  the  United 
States,  to  wit,  that  "no  State  shaU  ^ass  any 
bill  of  attainder,  expoH  facto  law,  or  I»w  im- 
pairing the  obligation  of  contracts,"  has  been 
held  to  apply  to  criminal  laws  alone,  and  has 
been  often  the  subject  of  construction  in  this 
court.  Without  making  eztracta  from  these 
decisions,  it  may  be  said  that  any  law  which 
was  passed  after  the  commission  of  the  offense 
for  which  the  partv  is  being  tried  is  an  expoit 
facto  law,  when  it  infiicts  a  greater  punishment 
than  the  law  annexed  to  the  crime  at  the  time 
it  was  committed  (Colder  v.  BuU,  8  U.  8.  8 
DalL  886, 890  [1:648.6491;  KHng  v.  Mi$$ouH, 
107  U.  S.  221  [27:6061;  tutchcr  v.  Pwk,  10  U. 
S.  6  Cranch,  87  [8:1^]);  or  which  alters  the 
situation  of  the  accuseid  to  his  disadvantage; 
and  that  no  one  can  be  criminally  punished  fai 
this  country  except  according  to  a  law  pre- 
scribed for  his  government  by  the  sovereign 
authority  before  the  imputed  offense  was  com- 
mitted, or  by  some  law  passed  afterwards  by 
which  tbe  punishment  is  not  increased. 

It  seems  to  us  that  tbe  considerations  which 
we  have  here  suegeeted  show  that  the  solitaiy 
confinement  to  w  nidi  the  prisoner  was  snbl^rt- 
ed  bj  the  Statute  of  Colorado  of  1889,  ana  by 
the  judgment  of  the  court  in  pursuance  of  thai 
Statute,  was  an  additional  punishment  of  the 
moat  important  and  painful  character,  and  ia, 
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therefore,  forbidden  by  this  provision  of  the 
Constitution  of  tbe  United  States. 

Another  provision  of  the  Statute,  which  te 
supposed  to  be  liable  to  this  objection,  of  it» 
ex  poet  facto  character,  is  found  in  section  8,  in 
which  the  particular  day  and  hour  of  the  ex- 
ecution of  the  sentence  within  the  week  speci- 
fied by  the  warrant  shall  be  fixed  by  the 
warden,  and  he  shall  invite  to  be  present  certain 
persons  named,  to  wit,  a  chaplain,  a  physician^ 
a  surgeon,  the  spiritual  adviser  of  the  convict, 
and  six  reputable  citizens  of  the  State  of  full 
age,  and  that  the  time  fixed  by  said  warden  for 
sud)  execution  shall  be  by  him  kept  secret,  kdA 
in  no  manner  divulged  except  privately  to 
said  persons  invited  by  him  to  be  present  as 
aforesaid,  and  such  persons  shall  not  divulge 
such  invitation  to  any  person  or  persons  whom- 
soever,  nor  in  any  manner  discloee  the  time  of 
such  execution.  And  section  six  provides  thai 
any  person  who  shall  violate  or  omit  to  comply 
with  the  requirements  of  section  three  of  tbe 
Act  shall  be  punished  by  fine  or  imprisonment. 
We  understand  the  meaning  of  this  section  to  be 
that  within  the  one  week  mentioned  in  Uie  jodr- 
ment  of  the  court  the  warden  is  charged  witli 
the  power  of  fixing  the  precise  dav  and  hour 
when  the  prisoner  shall  be  executed;  that  he  is  . •  •«, 
forbidden  to  communicate  that  time  to  the  \V*^\ 
prisoner;  that  all  persons  whom  he  ia  directed 
to  invite  to  be  present  at  the  execution  are  forw 
bidden  to  communicate  thai  time  to  him;  and 
that,  in  fact,  the  prisoner  ia  i^  be  kept  In  utter 
ignorance  oi  the  day  and  hour  when  nismortel 
liie  shall  be  terminated  by  hanging,  untfl  tbe 
moment  arrives  when  this  act  is  to  be  done. 

Objections  are  made  to  this  provision  as  beinc 
a  departure  from  the  law  as  it  stood  before,  ana 
aa  being  an  additional  (punishment  to  the  inria- 
oner,  and  therefore  ex  pod  facto. 

It  la  obvious  that  it  confers  upon  the  warden 
of  the  penitentiary  a  power  which  had  hereto- 
fore been  solely  confided  to  the  court;  and  ii 
therefore  a  departure  from  the  law  as  It  stood 
when  the  crime  was  committed. 

Nor  can  we  withhold  our  conviction  of  tbe 
proposition  that  when  a  prisoner  sentenced  bj 
a  court  to  death  ia  confined  In  the  penitentiary 
awaiting  the  execution  of  the  sentence,  one  of 
the  most  horrible  feelings  to  which  he  can  be 
subiected  durine  that  tune  Is  the  uncertainty 
during  the  whole  of  it,  which  may  exist  for 
the  p^od  of  four  weeks,  as  to  the  precise  time 
when  his  execution  shall  take  place.  Notwitb- 
staodiog  the  argument  that  under  all  former 
svstems  of  adniinlstering  capital  punishment 
the  officer  appointed  to  execute  it  bad  a  rijght 
to  select  the  time  of  (A«  day  when  It  ahoulabe 
done,  this  new  i)ower  of  fixing  any  day  and 
hour  during  a  period  of  a  week  for  Uie  execu- 
tion is  a  new  and  important  power  oonferred 
on  that  officer,  and  is  a  departure  from  tbe 
law  as  it  existed  at  the  time  tbe  offense  waa 
committed,  and  with  its  secrecy  most  be  aocom- 

C led  by  an  immense  mental  anxiety  anaoonw 
_  to  a  great  increase  of  the  offend^s  punlab- 

There  are  other  provisions  of  tbe  Statute 
pointed  out  in  the  arrument  of  coansd,  whlob  f  ITS] 
are  allied  to  be  iiib^ot  to  tbe  same  objectloe, 
but  we  think  tbe  two  we  have  mentioiied  aie 
quite  soffldent  to  diow  that  the  ConstiUitloa 
of  tbe  United  8tat«  Ii  riolatod  by  tbk  Stetote 
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as  applied  to  Crimea  oommltted  before  it  came 
iDtoibrce. 

These  oonaiderations  render  it  oar  duty  to 
order  the  release  of  the  prisoner  from  the 
custody  of  the  warden  of  the  penitentiary  of 
Colorado,  as  he  is  now  held  by  him  under  the 
Judgment  and  order  of  the  court. 

A  question  suggested  itself,  however,  to  the 
court  which  Is  not  a  little  embarrassing,  and 
whidi  was  not  presented  by  counsel  in  the 
argument  of  the  case.  Tms  consideration 
arbes  from  the  fact  that  there  does  not  seem  to 
be  in  the  record  before  us  any  error  in  the  pro- 
ceedings of  the  court  on  Uie  trial  and  the 
▼erdict  of  the  Juir,  by  which  the  party  was 
conyicted  of  murder  in  the  first  degree.  It  is 
only  when  the  sentence  or  Judgment  of  the 
court  upon  that  verdict  is  entered  that  the  error 
of  the  proceedings  commences.  When,  in  the 
language  <^  the  judgment  of  the  comrt,  the 
priM>ner  was  ordered  to  be  "kept  by  the  warden 
of  the  penitentiary  in  solitary  confinement  until 
the  day  of  his  execution,"  and  when  the  knowl- 
edge of  the  day  and  the  hour  of  his  execution 
was  hv  the  Statute  to  be  withheld  from  him, 
the  Uonstitution  of  the  United  States  was 
▼iolated  because  the  additional  punishments 
were  faiflicted  on  him  by  reason  of  the  direction 
of  tibe  Statute,  which  we  have  Just  seen  was  an 
Mfmifaeto  law,  and  in  those  respects  void  as 
bemg  forbidden  l^  the  ConstitutioB  of  the 
United  States. 

If  this  were  a  writ  of  error  to  the  Supreme 
Court  of  CoUnado,  as  Erinffi  Ckue  was  a 
writ  of  error  to  the  Supreme  Court  of  Missouri, 
our  du^  would  be  plain,  namely,  to  reverse 
the  judraent  for  the  error  found  m  it  and  re- 
mand the  case  to  the  state  court  for  further 
proceedings.  If  such  were  the  case  before  us 
our  duty  would  be  to  reverse  the  judgment  and 
lemand  the  case  to  the  court  below  to  deal  with 
the  prisoner  in  the  face  of  the  fad  .that  a 
▼ermct  of  guil^,  which  was  valid  and  legal, 
lemains  umnforoed.  But  under  the  writ  of 
habeat  eorpui  we  cannot  do  anything  else  Uian 
discharge  the  prisoner  from  the  wrongful  con- 
finement in  thepenitentianr  under  the  Statute 
of  Colorado  invalid  as  to  this  case. 

The  language  of  the  Act  of  Congress,  how* 
ever,  seems  to  have  contemplated  some  emer* 
genc^  of  the  kind  now  before  us.  Section  761 
of  the  Revised  Statutes  declares  that  the  court, 
or  justice  or  judge  (before  whom  the  prisoner 
mav  be  brought  by  writ  of  habeas  corpus) 
shall  proceed  in  a  summary  way  to  determine 
the  facts  of  the  case  by  hearing  the  testimony 
and  argument,  and  thereupon  to  dispoee  of  the 
par^  as  law  and  justice  require. 

What  disposition  shall  we  now  make  of  the 
prisoner,  who  is  entitled  to  his  discharge  from 
the  custody  of  the  warden  of  the  penitenUaiy 
under  the  order  and  judgment  of  the  court, 
because,  within  the  language  of  section  758,  he 
is  in  custody  in  violation  of  the  Constitution  of 
the  United  States,  but  who  is,  nevertheless, 
guilty,  as  the  record  before  us  shows,  of  the 
crime  of  murder  in  the  first  degree?  We  do 
not  think  that  we  are  authorized  to  remand  the 
prisoner  to  the  custody  of  the  sheriff  of  the 
proper  county  to  be  proceeded  against  in  the 
court  of  Colorado  which  condemned  him,  in 
such  a  manner  as  they  may  think  proper,  be- 
cause it  is  apparent  that  while  the  Statute  un 
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der  which  he  is  now  held  in  custody  is  an  aa 
poitfaeto  law  in  regard  to  his  offense,  it  repeals 
the  former  law,  under  which  he  might  other- 
wise have  been  punished,  and  we  are  not  ad- 
vised whether  that  court  possesses  any  power 
to  deal  further  with  the  prisoner  or  not  Such 
a  question  is  not  before  us,  because  it  has  not 
been  acted  upon  by  the  court  below,  and  it  is 
neither  our  inclination  nor  our  du^  to  decide 
what  the  court  may  or  what  it  may  not  do  in 
regard  to  the  case  as  it  stands.  Upon  the 
whole,  after  due  deliberation,  we  have  come  to 
the  conclusion  that  the  attorney-general  of  the 
State  of  Colorado  shall  be  notified  by  the  war- 
den of  Uie  penitentiary  of  the  precise  time 
when  he  will  release  the  prisoner  from  his  cus- 
todv  under  the  present  sentence  and  warrant 
at  least  ten  days  beforehand,  and  after  doing 
this,  and  at  that  time,  he  shall  discbarffe  the 
prisoner  from  his  custody;  and  such  will  oe  the 
order  of  this  court 

Obdeb. 

P^  Mr.  Justice  MiUer  i 

On  consideration  of  the  application  for  the 
discharge  of  the  petitioner,  James  J.  Medlev, 
the  wru  of  habeas  corpus,  directing  J.  A. 
Lamping,  warden  of  the  state  penitentiary  of 
the  State  of  Colorado  at  Cafion  City,  Fremont 
County,  State  of  Colorado,  to  produce  the 
body  of  the  said  James  J.  Medley  before  this 
court,  and  to  certify  the  cause  of  his  detention 
and  imprisonment  having  been  duiv  issued 
and  served,  and  the  said  J.  A.  Lamping,  war- 
den as  aforesaid,  having  certified  that  said 
James  J.  Medley  is  detained  in  his  custody  un- 
der and  by  virtue  of  a  writ  issued  out  of  the 
Dis^ct  Court  of  Arapahoe  Coun^,  State  of 
Colorado,  and  the  cause  of  said  imprisonment 
having  been  duly  inquired  into  bv  this  court 
upon  Uie  return  of  the  said  writ  of  habeas  cor- 

8 us  heretofore  issued  herein,  and  counsel  hav- 
ig  been  heretofore  heard  and  due  considera- 
tion having  been  had: 

Jt  is  now  here  ordered  by  this  court  that  ths 
imprisonment  qf  said  James  J.  MedUy  under 
said  writ  issued  cut  cf  the  District  Court  of 
Arapahoe  County,  State  <f  Colorado,  is  uiithout 
authority  qf  lav  and  in  violation  of  the  Consti- 
tution at  the  United  States,  and  that  the  said 
James  J.  Medley  is  entitled  to  have  his  liberty. 
Whereupon  it  is  hereby  ordered  that  the  said 
James  J.  Medley  be,  and  he  is  hereby,  discharged 
from  said  imprisonment, 

B  is  further  ordered  thai  said  J.  A,  Lamp- 
ing, warden  as  aforesaid,  do  notify  the  attorn^ 
general  of  the  State  of  Colorado  if  the  day  and 
the  haurqf  the  day  when  he  wiU  discharge  the 
said  James  J,  Medley  from  imprisonment^  and 
that  such  notice  be  given  at  least  ten  days  before 
the  release  of  the  prisoner. 

Mr,  Justice  Brewer*  dissenting: 
I  dissent  from  the  opinion  and  judgment  as 
above  declared.  The  substantial  punishment 
imposed  by  each  Statute  is  death  by  hanging. 
The  differences  between  the  two,  as  to  the 
manner  in  which  this  sentence  of  death  shall 
be  carried  into  execution,  are  trifling.  What 
are  they?  By  the  old  law,  execution  must  be 
within  twenty-five  days  from  the  day  of  sen> 
tence.  By  the  new,  within  twenty-eight  days 
By  the  old,  confinement  prior  to  execution  was 
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in  the  county  ]afl.  By  tbeneWyinthepeDiteD- 
tiary.  By  the  old,  the  sheriff  was  the  hangman. 
By  the  new,  the  warden.  Under  the  old.  no  one 
had  a  right  of  access  to  the  condemned  except  his 
counsel,  though  the  sheriff  might,  in  his  discre- 
tion, permit  anyone  to  see  him.  By  the  new,  his 
attendants,  counsel,  physician,  spiritual  adviser 
and  memhers  of  his  family  have  a  right  of  ac- 
cess, and  no  one  else  is  permitted  to  see  him. 
Under  the  old,  his  confinement  might  be  abso- 
lutely solitary,  at  the  discretion  of  the  sheriff, 
with  but  a  ringle  interruption.  Under  the 
new,  access  is  given  to  him  as  a  matter  of  right, 
to  all  who  ouffht  to  be  permitted  to  see  him. 
True,  access  u  subject  to  prison  regulations: 
80,  in  the  Jail,  the  angle  authorized  access  of 
counsel  was  subject  to  JaO  regulations.  It  Is 
not  to  be  assumed  that  either  regulations  would 
be  unreasonable,  or  operate  to  prevent  access  at 
any  proper  time.  Surely,  when  all  who  ought  to 
see  the  condemned  have  a  right  of  access,  sub- 
ject to  the  regulations  of  the  prison,  it  seems  a 
misnomer  to  call  this  ''solitary  confinement."  in 
the  harsh  sense  in  which  this  phrase  is  some- 
times used.  All  that  ia  meant  is,  that  a  con- 
demned murderer  shall  not  be  permitted  to 
bold  anything  like  a  public  reception;  and 
that  a  gaping  crowd  shall  be  excluded  from 
bis  nresence.  Again,  by  the  old  law,  the  sher- 
iff nxes  the  hour  within  a  prescribed  day.  By 
the  new,  the  warden  fixes  the  hour  and  day 
within  a  named  week.  And  these  are  all  the 
differences  which  the  court  can  find  between 
the  two  Statutes,  worthy  of  mention. 

Was  there  ever  a  case  in  which  the  maxim, 
**  Ik  minimia  non  curat  l&B,**  had  a  more  Just 
and  wholesome  application?  Yet,  on  account 
of  these  differences,  a  convicted  murderer  is  to 
escape  the  death  he  deserves  and  be  turned 
loose  on  society. 

I  am  authorized  to  say  that  Mr.  Jtutiee 
Bradley  concurs  in  this  dissent 


Ex  Parte:  « 

In  the  matter  of  JAMES  H.  SAYAOE, 

Petitioner. 

(See  8. 0.  Reporter^  ed.  176-177.) 

Bx  parte  Medley,  ante,  p.  885,  folhwed. 

The  same  order  entered  in  Mcdleu^B  Goae,  ante,  p. 
83&.  entered  In  this  case,  releasingr  the  prisoner 
from  the  cujtody  of  the  wai*den,  after  due  notice 
to  the  attomey-flreneral  of  the  State  of  Colorado. 
[No.  6,  Original.] 

Argued  Jan,  15,  1890,    Decided  March  S,  1890, 

PETITION  for  a  writ  of  habeas  corpus  to  re- 
lieve petitioner  from  imprisonment  on  a 
conviction  for  murder  in  Colorado.    Petitioner 
discharged. 
Same  counsel  as  in  Medley' e  Case,  ante,  p.  885. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  is  in  every  respect  the  same  as  that 
of  Ex  parte  James  J,  Medley.  By  petition  to 
us  we  are  advised  that  Savage  was  indicted  by 
the  grand  Jury  of  Arapahoe  County  for  the 
crime  of  murder  in  the  first  degree,  chared  to 
have  been  committed  on  the  25th  day  of  June, 
A.  D.  1889,  by  killing  one  Emanuel  Harbert; 
and  that  on  the  28d  of  October  thereafter  he  was 
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found  guilty  b^^  the  Jury  of  murder  in  the  flrst 
decree.  A  si m ilar  Judgment  to  that  in  the  case 
of  Medlev  was  passed  upon  him,  and  be  waa 
remandea  to  the  custody  of  the  warden  of  the 
penitentiary  of  the  State  of  Colorado  under  an 
order  of  precisely  the  same  character  as  that 
in  the  case  of  Medley.  It  wiU  thus  be  seen 
that  the  same  Statute  involved  in  that  case  was 
the  authority  under  which  the  court  of  Colorado 
rendered  its  Judgment  and  comndtted  the  pris-  ' 
oner  to  the  care  of  the  warden  of  the  peni- 
tentiary; that  this  Statute  came  into  force  after 
the  commission  of  the  offense  of  which  Skivase 
was  convicted,  and  ia  therefore  expoitfaeioTn 
its  application  to  his  case.  The  same  cider, 
therefore,  that  we  have  directed  to  be  enlered 
in  Medlei^i  Caee  will  be  entered  in  this  case, 
releasing  the  prisoner  from  the  custody  of  the 
warden,  after  due  notice  to  the  attomey-genoal 
of  the  State  of  Colorado. 

Obdbb. 

Per  Mr.  JuiOceMmmn 

On  consideration  of  the  application  for  the 
discharge  of  the  petitioner,  James  H.  Savage, 
the  WTU  of  habeas  corpus,  directing  J.  A. 
Lamping,  warden  of  the  state  penitentiary  of 
the  State  of  Colorado,  at  Cafion  City,  Fremont 
County,  State  of  Colorado,  to  produce  the  body 
of  the  said  James  H.  Savage  before  this  court, 
and  to  certify  the  cause  of  his  detention  and 
imprisonment,  liavinff  been  duly  issued  and 
served,  and  the  said  J.  A.  Lampinff,  warden  at 
aforesaid,  having  certified  that  aald  James  H. 
Savage  Ib  detained  in  his  custody  under  and  by 
virtue  of  a  writ  issued  out  of  the  District  Court 
of  Arapahoe  County,  State  of  Colorado,  and  the 
cause  of  said  ImpriBonment  having  been  duly  in- 
quired into  bv  tnis  court  upon  the  return  ox  the 
said  writ  of  habeas  corpus  heretofore  issued 
herein,  and  counsel  having  been  heretofOTS 
heard  aind  due  consideration  naving  been  had: 

It  ie  now  here  ordered  by  thU  cowrt  that  th§ 
imprisonment  qf  eaid  Jamee  B.  Savage  under 
said  writ  issued  out  of  the  DisMet  Court  ef 
Arapahoe  County,  State  of  Colorado,  is  teiihimt 
authority  of  law  and  in  tSolation  of  the  OonsU- 
tution  of  the  United  States,  and  that  the  said 
James  6,  Savage  is  entitled  to  haw  his  Uberty, 
Whereupon  it  is  hereby  ordered  that  the  said 
James  H,  Savage  he,  and  he  is  hereby,  discharged  l  ' '' 
from  said  imprisonment. 

It  is  further  ordered  tliat  the  said  J,  A.  Lamp- 
ing, warden  as  aforesaid,  do  notify  the  cUtomey- 
general  of  the  State  of  Goloradr  of  the  day  and 
t?ie  hour  of  the  day  wlien  he  wiU  discharge  the 
said  James  B,  Savage  frwn  imprisonment,  and 
that  such  notice  be  given  at  least  ten  days  Ufers 
Hie  release  of  the  prisoner. 


BERNARD  B.  HANS.  Plff.  in  Err., 

V, 

STATE  OP  LOUISIANA. 

:(See  S.  C.  Reporter*s  ed.  1-2L) 

A  State  cannot  be  sued  by  one  of  its  own  eitisens 
—nor  by  a  citizen  of  another  State  or  of  a 


Note,— State,  when  can  be  sued;  mdts  tm  State, 
A  State  cannot   be  sued  without  its  consent. 
Board  of  Liquidation  v.  MoComb,  08  U.  8.  581  (flfc 
628):  Nathan  v.  Yirffinia,  1  U.  8.  1  DalL  TT  0:  ^' 
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foreign  state— judicial  power  of  U.  S.^State 
may  be  sued  by  its  own  eoneent—^orit  qf  error 
'-violation  qf  property  righii, 

L  A  state  omnot  be  ined  in  a  droult  court  of  the 
United  States  hj  one  of  Hi  own  oitisens,  upon 
the  ground  that  the  case  Is  one  that  arises  under 
the  Oonstltutton  or  laws  of  the  United  States. 

%  A  State  cannot  be  sued  bT  a  oitlaen  of  another 
State,  or  of  a  foreign  state. 

t»  The  cogninnoe  of  suits  and  actions  unknown  to 
the  law,  and  forbidden  hj  the  law,  was  not  con- 
templated br  the  Oonstitutlon  when  establishing 
the  judicial  power  of  the  United  States. 

4  A  State  maj  be  sued  hy  its  own  consent;  it  may, 
if  it  thinks  proper,  waive  its  privileire  and  per* 
mit  itself  to  be  made  a  defendant  in  a  suit  by  in- 
dividuals, (k  by  another  State. 

S.  A  writ  of  error  to  a  judgment  recovered  by  * 
State,  in  which  the  Stale  is  necessarily  the  de- 
fendant in  error,  is  not  a  suit  commenced  or  pros- 
ecuted against  a  State. 

H  Whilst  the  State  cannot  be  compelled  by  suls  to 
perform  its  contracts,  any  attempt  on  its  part  to 
violate  property  or  rights  acquired  under  its  con- 
tracts, may  be  judicially  resisted;  and  any  law 
impairing  the  obligation  of  contracts  under 
which  such  property  or  rights  are  held  is  void. 

raa  4] 
Argued  Jan,  a,  1890.    Decided  Mareh  S,  1890. 

rj  ERROR  to  the  Circuit  Oouri  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  to  review  a  Judgment  dismissing  a 
suit  brought  by  a  citizen  of  the  State  of  Loubi- 
ana  against  that  State  to  recover  the  amount  of 
coupons  annexed  to  bonds  of  the  Stat«.  4f' 
firmed. 
The  facts  are  stated  in  the  opinion. 


Meetre,  J.  D.  Rouse  and  Wittiam  Orant, 
f orplaintiff  in  error: 

The  ludidal  power  of  the  United  States  is 
established  by  the  Constitution,  and  its  extent 
is  defined  by  section  2  of  article  III.    The 

g revision  is  mandatory,  and  has  always  been 
eld  to  include  all  that  the  fullest  scope  given 
to  the  language  requires. 

Oebom  ▼.  Bank  of  U.  8.  22  U.  S.  9  Wheat. 
788  (6:  204);  Cohern  v.  Virginia,  19  U.  S.  5 
Wheat.  264  (5:  267);  Tennessee  ▼.  Davis,  lOO 
U.  8.  267  (26:  648);  New  Orleans,  M.  d>  T,  R. 
Co.  ▼.  MistisHppi,  102  U.  S.  185  (26:  96); 
NashfiUe  ▼.  Cooper,  78  U.  S.  6  Wall.  247  (18: 
8511 

Suits  may  be  brought  by  a  foreign  state 
against  a  State  of  the  Union,  by  one.  State 
against  another  or  against  the  citizens  of  an- 
other State. 

Wiseonein  v.  Pdiean  Ins.  Co.  127  U.  S.  265 
(82:  289);  Rhode  Island  v.  Massachusetts,  87 
U.  S.  12  Pet.  677  (9:  1241);  New  Hampshire  v. 
Louisiana,  108  U.  S.  90  (27:  660);  Tennessee  v. 
Da^,  100  V.  S.  266  (26:  661);  POindexter  ▼. 
Oreenhow,  114  U.  S.  270  (29:  186);  Bx  parts 
Ayers,  128  U.  S.  448  (81:  216);  Ames  v.  Kan- 
sas, 111  U.  8.  449  (28:  442);  CiHl  RiglUs  Cases, 
109  U.  S.  12  (27:  887);  Noi^ork  2\u&t  Co.  v. 
Marye,  26  Fed.  Rep.  664;  Harvey  ▼.  Com.  of 
Virginia,  20  Fed.  Rep.  417,  note;  Carter  v. 
Greenhow,  114  U.  S.  m  (29:  208). 

The  third  article  of  the  Constitution  is  man- 
datory  upon  the  Legislature. 

Martin  v.  Hunter,  14  U.  S.  1  Wheat.  884 
4:  104);  Dodge  ▼.  Wbolsey,  69  U.  S.  18  How» 
81  (16:  401). 

A  State  can  no  more  impair  the  obligation  of 
a  contract  by  her  Organic  Law  than  by  legis- 
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Briscoe  y.  Bank  of  Kentucky,  86  U.  8.  U  Pet  287 
(9:  700);  Curran  y.  JlrkansRS,  66  U.  B.  16  How.  304 
(14:  706);  Beers  V.  Arkansas*  61  U.  8.  20  How.  6S7 
(16:  Wl);  Memphis  ft  a  B.  Oo.  y.  Tennessee,  101 XJ.  B. 
887  (26:  MO);  ChninlDgham  y.  Macon  ft  B.  B.  Cto.  100 
U.  8. 446  (27:  M2). 

But  a  State  may  waive  this  privUese  and  permit 
Itself  to  be  made  a  defendant  to  a  suit  by  Individ- 
uals or  by  another  State.  Beers  y.  Arkansas,  61 
U.  S.  80  How.  607  (16:  SOU;  CQark  v.  .Barnard,  106 
U.  &  486  (27:  780). 

The  appearance  of  a  State  in  a  court  of  the 
United  States  is  a  voluntary  submlfislon  to  Its  juris- 
diction.   Olark  y.  Barnard^  106  U.  8.  436  (27:  780). 

An  injunction  wHl  lie  against  officers  of  the  State 
to  prevent  the  execution  of  laws  which  violate 
rights  under  the  Constitution  of  the  United  States. 
Osbom  V.  Bank  of  U.  S.  22  U.  &  9  Wheat.  788  (6: 204); 
Davis  V.  Gray,  83  U.  S.  16  WaU.  208  (21:  447);  Lltch- 
lleld  V.  Webster  County,  101 U.  S.  778  (26:  025);  Allen 
y.  Baltimore  ft  O.  B.  Co.  114  U.  8.  8U  (20:  200). 

The  governor  of  a  State  may  authorise  an  at- 
torney to  bring  an  action  in  Its  name  in  the  su- 
preme court.  Texas  v.  White,  74  U.  jB.  7  WalL  700 
(19:  227). 

The  State  can  only  be  sued  with  its  own  consent, 
and  for  liabilities  which  it  chooses  to  assume.  Bex- 
ford  y.  State,  7  (Mnt  Bep.  762, 106  M.  Y.  229. 

A  eitiien  cannot  sue  the  State  for  injuries  from 
negligence  of  its  agents,  except  where  it  has  by 
voluntary  legislative  enactment  assumed  such  lia- 
bility. SpUttorf  V.  State,  10  Cent  Bep.  702, 106  N.  Y. 
206. 

There  is  no  remedy  by  suit  sgainst  the  State  itself 
for  breach  of  its  contract;  and  a  biU,  the  object  of 
which  is  by  injunction  indirectly  to  compel  specMc 
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performance  of  a  contract  by  forbidding  those  acta 
which  constitute  breaches,  is  a  suit  against  the 
State.   JDxparto  Ayers,  128 U.S.  448(81:216). 

In  such  a  case,  though  the  State  be  not  nominally 
a  party  on  record,  if  defendants  are  Its  officers,  the 
suit  is  still  one  against  the  State.    Id. 

A  petition  for  mandamus  by  supervisors,  requir- 
ing the  auditor-general  to  pay  over  taxes.  Is  a  suit 
by  the  county  against  the  State,  and  not  maintain- 
able. Ottawa  County  v.  Auditor-Gen.  18  WesU 
Bep.  166,  60  Mich.  L 

Although  the  State  cannot  be  sued,  yet  when  it 
goes  into  court  to  recover  property,  it  goes  as  any 
other  suitor,  and  must  accord  to  the  defendant  the 
right  to  Hie  a  cross-complaint.  State  v.  Ports- 
mouth Say.  Bank,  4  West.  Bep.  626, 100  Ind.  486. 

A  State  can  be  sued  only  by  Its  own  consent.  Com. 
y.  Weller,  82  Va.  72L 

The  State  of  Michigan  cannot  be  sued  upon  a 
daim  against  it.   Locke  v.  Speed,  62  Mich.  406. 

It  is  a  general  rule  that  the  sovereign  cannot  be 
sued  in  his  own  court  without  his  consent;  and 
hence  no  direct  judgment  can  be  rendered  against 
him  therein  for  costs,  except  in  the  manner  and  on 
the  conditions  he  has  prescribed.  State  y.  Lazarus, 
40La.Ann.86& 

The  rights  and  Immunities  of  a  sovereign  State 
belong  to  her  only  within  her  own  jurisdiction  and 
territory,  and,  when  she  becomes  a  suitor  in  the 
courts  of  a  foreign  State,  she  is  treated  ss  a  foreign 
private  corporation.  Western  Lunatic  Asylum  v. 
Miller,  29  W.y  a.  826. 

A  suit  to  restrain  certain  state  and  county  officers 
from  sssesslng  property  exempt  by  statute  Is  not  a 
suit  against  the  State.  Beoor  v.  Singleton,  86  Ved* 
Bep.8«iL 
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lative  eDactment,  for  her  CoDstitatioD  is  a  law 
within  the  meaning  of  the  ooDtract  clause  of 
the  NatioDal  ConstitutioD. 

Dodge  v.  WooUey,  59  U.  8.  18  How.  881  (15: 
401);  Mi9$i99ippi  db  M.  B.  Co.  ▼.  MeOlwe,  77 
U.  8. 10  Wall  511  (19:  997);  New  Orleans  Oa$ 
Co.  Y.  Louisiana  L.  db  H.  Co.  115  U.  8.  672 
(29:  528);  Stewart  Y.  Jefferwn  JMiee  Jury,  116 
U.  8. 185  (29:  588);  White  ▼.  Hart,  80  U.  8. 
18  Wall  646  (20:  686):  Ounn  ▼.  Barry^  82 
U.  8. 15  Wall.  610(21:  212). 

ADd  the  obliffatioQ  of  her  contracts  is  as 
fully  protected  by  that  instrument  against  that 
impairment  by  legislation  as  are  contracts  be- 
tween individuals  exclusiTelr. 

New  Jersey  ▼.  Wilson,  11 IJ.  8. 7  Oranch,  164 
<8:  808);  Providence  Bank  y.  BiUings,  29  U.  8. 
4  Pet.  614  (7:  989);  Oreen  v.  BiddU,  21  U.  8. 
8  Wheat.  1  (5:  547);  Woodruff  v.  TrapnaU,  51 
U.  8.  10  How.  190  (18:  888);  Wolff  y.  New  Or^ 
leans,  108  U.  8.  858  (26:  805);  Foindexter  y. 
Oreenhow,  114  U.  8.  297  (29:  195);  Fletcher  y. 
Peek,  10  U.  8.  6  Cranch,  87  (8:  162). 

To  take  away  all  remedy  for  the  enforce- 
ment of  a  right  is  to  take  away  the  right  itself. 
But  that  is  not  in  the  power  of  the  Eftate. 

Bronson  y.  Kintie,  42  U.  8.  1  How.  811, 817 


Ij^  148, 14^';  MeCraeken  y.  Bdyward,  48  tj.Q. 
leans,  102  U.  8.  208, 206  (26:  182, 188);  Siebert 


§ 


How.  608  (11:  897);  Louisiana  y.  New  Or- 


T.  Lewis,  122  U.  8.  284,  295  (80:  1161). 

Messrs.  Walter  H.  Kogmrm,  AttyOen.  of 
Louisiana,  B.  J.  Sam  and  A.  Port#r 
Horse*  for  defendant  in  error: 

There  can  be  no  jurisdiction  over  the  gov- 
eming  power  or  its  case,  without  its  consent 

BeWare*s  Trusts,  25  L.  T.  N.  8.  787;  Atkin- 
son V.  Queen's  Proctor,  25  L.  T.  N.  8.  164;  Be 
Dent  Tithe  Commutation,  8  Q.  B.  48;  Bettihe- 
wage  Siman  Appu  y.  Queen's  Advocate,  L.  R 
I^App.  Gas.  571;  lioyeross  ▼.  Dreyfus,  L.  R  5 
Oh.  DiT.  605. 

For  a  breach  of  its  contract  by  a  8tate,  no 
remedy  is  provided  by  the  Constitution  of  the 
United  States  against  the  State  Itself. 

Antoni  y.  Oreenhow,  107  U.  8. 788  (27:  472); 
Louisiana  y.  Jumel,  107  U.  8.  711  (27:  448); 
Cohens  ▼.  Virginia,  19  U.  8.  6  Wheat  405  (5: 
291);  New  Hampshire  y.  Louisiana,  108  U.  8. 
76J27:  656). 

The  federal  courts  never  had  jurisdiction 
over  contests  between  States  and  their  dti- 
sens.* 

Cohens  Y.  Virginia,  19  V.  8.  6  Wheat  402 
(6:  290):  Ames  v.  Kansas,  111  U.  8.  466  (28: 
489);  New  York  v.  Louisiana,  108  U.  8.  88 
<27:  661);  Cunningham  v.  Macon  db  B.  B.  Co. 
109  U.  8. 451  (27:  994);  1  Elliot's  Debates,  829; 
Oovemor  of  Ctorgia  ▼.  Madraso,  26  U.  8.  1 
Pet.  110  (7:  78);  a>  parU  Ayers,  128  U.  8. 
448  (81:  216);  White  Y.  Oreenhow,  114  U.  8. 
807  (29:  199);  Chajfln  v.  Taylor,  114  U.  8.  809 
<29:  198):  BoyaU  v.  Virginia,  116  U.  8.  572 
(29:  785);  Davis  v.  Cray,  88  D.  8.  16  Wall. 
208  (21:  447);  Memphis  db  C.  B.  Co.  y.  Tenn, 
101  U.  8.  889  (25:  961);  Pnndextor  v.  Oreen- 
how, 114  U.  8.  m  (29:  194);  Ames  y.  Kansas, 
lllU.  8.  470(28:  448). 

The  consent  of  the  State  must  be  a  continu- 
ing consent  Permission  to  sue  may  be  with- 
drawn. 

EaparU  Ayers.  V»V.  a  448  (81:  21^ 
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Mr.  Justice  Bradley  delivered  tlie  optnkm 
of  the  court: 

This  is  an  action  brought  in  the  drcoit  eoait 
of  the  United  States,  in  December,  1^4,  agaiasa 
the  State  of  Louisiana  by  Hana,  a  dtiien  ol 
that  State,  to  recover  the  amount  of  csrlalii 
coupons  annexed  to  bonds  of  the  State,  imied 
undisr  the  provisions  of  an  Act  of  the  Legisla- 
ture approved  January  24«  1874.  The  bonds 
are  known  and  designated  as  the  ''Oonsolidatad 
Bonds  of  the  State  of  LouisdaBm,"  and  the 
coupons  sued  on  are  for  interest  which  aocmed 
January  1,  1880.  The  grounds  of  the 
are  stated  in  the  petition  as  f ollowa: 


"Your  petitioner  avers  that  by  Qm  Ivoe  ot 
said  bonds  and  coupons  said  State  oontraotod 
with  and  agreed  to  pay  the  bearer  thereof  the 
principal  sum  of  said  bonds  for^  years  from 
the  date  thereof,  to  wit,  the  first  day  of  Jaon- 
ary,  1874,  and  to  pay  tiie  interest  thereon  rep- 
resented by  coupons  as  aforesaid,  indud^ 
the  coupons  held  by  your  petitioner,  seim- 
annually  upon  the  maturi^  of  mdd  ooupoos; 
and  said  Legislature,  by  an  Act  approvea  Jan- 
uary 24, 1874,  proposed  an  Amendment  to  the 
Constitution  of  said  State,  which  was  after- 
wards duly  adopted,  and  is  as  follows,  to  wit: 

"  'No.  L  The  issue  of  consolidated  bonda, 
authorized  l^  the  Qeneral  Assembly  of  the 
State  at  ito  r^^^ar  session  in  the  year  1874,  is 
berel^  declared  to  create  a  vaUd  contract  be- 
tween the  State  and  each  and  every  holder  of 
said  bonds,  which  the  Stata  shall  by  no  means 
and  in  no  wise  impair.  The  said  bonds  shall  In 
a  valid  obligation  of  the  State  in  favor  of  any 
bolder  thereof,  and  no  court  shall  enjoin  tlie 
payment  of  the  principal  or  interest  tbmof  or 
the  levy  and  collection  of  the  tax  therefor. 
To  secure  such  levy,  collection  and  payment 
the  judicial  power  shall  be  exercised  when 
necessary.  'Aie  tax  required  for  the  payment 
of  the  principal  and  interest  of  said  bonds  shall 
be  assessed  and  collected  each  and  every  year 
untU  said  bonds  shall  be  paid,  principal  and 
interest,  and  the  proceeds  shall  be  paid  by  the 
treasurer  of  the  State  to  the  hokfera  of  said 
bonds  as  the  principal  and  interest  shall  fall 
due,  and  no  further  legislation  or  appropriatloo 
shall  be  requisite  for  the  said  assessment  and 
collection  and  for  nieh  payment  from  the 
treasury.' 

"And  petitioner  further  avers  that,  notwith- 
standing said  solemn  compact  with  the  holders 
of  said  bonds,  said  State  hath  refused  and  still 
refuses  to  pay  said  coupons  held  by  petitkxier, 
and  bv  ito  Constitution,  adopted  in  1899,  or- 
dained as  follows: 

'*  That  the  coupons  of  said  consottdated 
bonds  falling  due  the  flist  of  January,  1880. 
be,  and  the  same  Is  hereby,  remitted,  and  any 
interest  taxes  collected  to  meet  said  coupons 
are  hereby  transferred  te  defray  the  expenses 
of  the  state  government;'  and  uy  article  257  of 
said  Constitution  also  prescribed  that  the 
Constituticm  of  this  State,  adopted  in  1868.  and 
all  amendmento  thereto,  is  declared  to  be 
superseded  by  tUs  ConstitutioD;'  and  said  State 
thereby  undertook  to  repudiate  her  oootracC 
obligationsaforesaid  and  to  prohibit  her  oOoen 
and  agento  executing  the  same,  and  said  State 
dahns  that  by  said  provWoos  of  said  Oooiti- 
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iutioo  ibe  li  reliered  from  the  obllgatloiii  of 
ber  aforesaid  contract  and  from  the  payment 
of  laid  coupona  held  by  petitioner,  and  lo  Tf^ 
fneea  payment  thereof  and  had  prohibited  her 
offloert  and  agenta  making  soch  payment 

"Petitioner  alao  aven  that  taxes  for  the  pay* 
meot  of  the  inierest  upon  said  bonds  due  Jan- 
uary 1. 1880,'were  levied,  asMssed  and  collected, 
but  said  State  unlawfully  and  wrongfully  di- 
yerted  the  money  so  collected,  and  appropriated 
the  same  to  payment  of  the  general  expenses 
of  the  State,  and  has  made  no  other  proyision 
for  the  payment  of  said  interest. 

"Petitioner  also  avers  that  said  provisions 
of  said  Constitution  are  in  contravention  of 
said  contract,  and  their  adoption  was  an  actiye 
violation  thereof,  and  that  said  State  thereby 
sought  to  Impair  the  yalidity  thereof  with  your 
petitioner  in  yiolation  of  article  L,  section  10, 
of  the  Constitution  of  the  United  States,  and 
the  effect  so  given  to  said  State  Constitution 
does  impair  sud  contract 

' '  Wherefore  petitioner  prays  that  the  State  of 
Louisiana  be  cited  to  answer  this  demand,  and 
that  after  due  proceedingH  she  be  condemned 
to  pay  your  petitioner  said  sum  of  'JS7,600) 
eight-seyen  thousand  five  hundred  dollars,  with 
legal  interest  from  January  1,  1880,  until  paid, 
and  all  costs  of  suit;  and  petitioner  prays  for 
general  relief." 

A  citation  being  issued,  directed  to  the  State, 
and  served  upon  the  goyemor  thereof,  the  at- 
tomer-general  of  the  State  filed  an  ezoeptfon, 
of  wbldi  the  following  Is  a  copy,  to  wit: 

"Now  comes  defendant,  by  the  attorney 
general,  and  excepts  to  plaintiff's  suit  on  the 
ground  that  this  court  la  without  Jurisdiction 
TiMUone  penona.  Plaintiff  cannot  sue  the  State 
without  its  permission;  the  Constitution  and 
laws  do  not  give  this  honorable  court  Jurisdlo- 
don  of  a  suit  against  the  State,  and  iia  Juris- 
diction Is  respectfully  declined. 

"Wherefore  respondent  prays  to  be  hence 
dismissed,  with  costs,  and  for  general  relief." 

By  the  Judnnent  of  the  court  this  exception 
was  sustained,  and  the  suit  was  dismuaed. 
See  Han»  y.  Laumana,  24  F^  Rep.  55.  To 
this  Judgment  the  present  writ  of  error  is 
brought;  and  the  question  is  presented,  whether 
a  State  can  be  sued  In  a  circuit  court  of  the 
United  States  by  one  of  Its  own  dtlzens  upon 
a  sufcgestion  that  ttie  case  Is  one  that  anses 
under  the  Constitution  or  laws  of  the  United 
States. 

The  ground  taken  la  that,  under  the  Const!- 
lutlon,  as  well  as  under  the  Act  of  Conmss 
passed  to  carry  it  into  effect,  a  case  ia  within 
the  Jurisdiction  of  the  federal  courta,  without 
regard  to  the  character  of  the  parties,  if  It 
arises  under  the  Constitution  or  laws  of  the 
United  States,  or,  which  is  the  same  thing,  if  it 
necessarily  iDvolvea  a  question  under  said  Con- 
stitution or  laws.  The  language  relied  on  ia 
that  clause  of  the  8d  article  of  the  Constitution, 
which  declares  that  "the  iudicla]  power  of  the 
United  States  shall  extend  to  all  cases  in  htw 
and  equity  arising  under  this  Ck>nstitution,  the 
laws  of  tne  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority;" 
and  the  corresponding  clause  of  th«  Act  con- 
ferring Jurisdiction  upon  the  drcoit  court, 
which,  as  found  in  the  Act  of  March  8,  1875. 


is  as  follows,  to  wit:  "That  the  circolt  courta 
of  the  United  States  shall  have  original  cog- 
nixance,  concurrent  with  the  oouru  of  t& 
seyeral  States,  of  all  suits  of  a  dvil  nature  at 
common  law  or  In  equity,  .  .  .  arising 
under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority."  It  la  aald  that 
these  Jurisdictional  clauses  make  no  exception 
arising  from  the  character  of  the  parties,  and 
therefore  that  a  State  can  claim  no  exemption 
from  suit,  if  the  case  Is  really  one  arising  under 
the  Constitution,  laws  or  treaties  of  the  United 
States.  It  Is  conceded  that  where  the  Jurisdic- 
tion depends  alone  upon  the  character  of  the 
parties,  a  controversy  between  a  State  and  ita 
own  citizens  Is  not  embraced  within  it;  but  It 
Ib  contended  that  though  Jurisdiction  does  not 
exist  on  that  ground,  U  nevertheless  does  exist 
if  the  case  itself  is  one  which  necessarily  in- 
yolves  a  federal  question;  and  with  regard  to 
ordinary  parties  tliis  is  undoubtedly  true.  The 
question  now  to  t>6  decided  is,  whether  It  Is  true 
where  one  of  the  parties  is  a  State,  and  is  sued 
as  a  defendant  by  one  of  Ita  own  citizens. 

That  a  State  cannot  be  sued  by  a  citizen  of 
another  State,  or  of  a  foreign  state,  on  the 
mere  ground  that  the  case  la  one  arising  under 
the  Constitution  or  laws  of  the  United  states, 
la  clearly  established  by  the  decisions  of  this 
court  in  several  recent  cases.  L$ui$iana  y. 
Jumd,  107  U.  a  711  £27:  4481:  Uagood  t. 
B(mth0m,  117  U.  8.  63  [29:  8051:  JBr  parU 
Ayen,  128  U.  8.  448  [81:  216].  Thoee  were 
cases  arising  under  the  Constitution  of  the 
United  States,  upon  laws  complained  of  as 
fanpairing  the  obligation  of  contracts,  one  of 
wldrh  was  the  Constitutional  Amendment  of 
Louisiana  complsined  of  in  the  present  case. 
Relief  was  sought  against  state  otBcers  who 
professed  to  act  In  obedlenoe  to  those  laws. 
This  court  held  that  the  suits  were  yirtoally 
against  the  States  themselves  and  were  conae- 
quently  ylolatlve  of  the  11th  AmendnKx%  of 
toe  Constitution,  and  could  not  be  maintained. 
It  was  not  denied  that  thej  presented  cases 
arising  under  the  Constitution;  bat,  notwith- 
standmg  that,  they  were  held  to  be  prohibited 
by  the  Amendment  referred  to. 

In  the  present  case  the  plalntllL  in  error 
contends  that  he,  being  a  citizen  of  Louisiana, 
is  not  embarrassed  by  the  obstacle  of  the  11th 
Amendment,  inasmuch  as  that  Amendment 
only  prohibits  suits  against  a  State  which  are 
brought  by  the  citizens  of  another  State,  or  by 
citizens  or  subjects  of  a  foreign  state.  It  m 
true,  the  Amendment  does  so  read;  and  If  there 
were  no  other  reason  or  ground  for  al>ating  bis 
suit.  It  might  be  maintainable;  and  then  we 
abould  haye  this  anomalous  result,  that  In  cases 
arising  under  the  Constitution  or  laws  of  the 
United  States,  a  State  may  be  sued  in  the  fed- 
eral courts  bj  Its  own  citizens,  though  It  cannot 
be  sued  for  a  like  cause  of  action  by  the  citizena 
of  other  States,  or  of  a  foreign  state;  and  may 
be  thus  sued  in  the  federal  courts,  although 
not  allowing  itself  to  be  sued  in  its  own  courts. 
If  this  Is  toe  necessary  consequence  of  the 
language  of  the  Constitution  and  the  law.  the 
result  S  no  less  startling  and  unexpected  than 
was  the  original  decision  of  this  court,  that 
under  the  language  of  the  Constitution  and  of 
the  Judiciary  Act  of  1780,  a  State  waa  liable 
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to  be  sued  bj  a  citizen  of  another  State,  or  of 
a  foreign  oountiy.  That  decision  was  made  in 
the  case  of  Ohmofm  v.  Georgia,  2  U.  8. 2  Dall. 
419  [1:  440],  and  created  such  a  shock  of  sur- 
prise throughout  the  country  that,  at  the  first 
meetine  of  Congress  thereafter,  the  11th 
Ajnendment  to  the  Constitution  was  almost 
unanimously  proposed,  and  was  in  due  course 
adopted  by  the  Legislatures  of  the  States.  This 
Amendment,  expressing  the  will  of  the  ulti- 
mate sovereignty  of  the  whole  country,  superior 
to  all  Legislatures  and  all  courts,  actually  re- 
Tersed  the  decision  of  the  supreme  court.  It 
did  not  in  terms  prohibit  suits  by  individuals 
against  the  States,  but  declared  that  the  Con- 
sUtution  should  not  be  construed  to  import  any 
power  to  authorize  the  bringing  of  such  suits. 
The  language  of  the  Amendment  is  that  "the 
ludicial  power  of  the  United  States  shall  not 
oe  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign 
state.  The  supreme  court  had  construed  the 
ludicial  power  as  extending  to  such  a  suit,  and 
Its  decision  was  thus  overruled.  The  court 
itself  80  understood  the  effect  of  the  Amend- 
ment, for,  after  its  adoption,  Attorney-General 
Lee.  in  the  case  of  HoUingtworth  v.  Virginia, 
8  U.  S.  8  Dall.  878  [1-  644],  submitted  this 
question  to  the  court,  "Whether  the  Amend- 
ment did,  or  did  not,  supersede  all  suits  de- 
pending, as  well  as  prevent  the  institution  of 
new  suits,  against  any  one  of  the  United  States, 
bv  citizens  of  another  Statef  TUghman  and 
Rawle  argued  in  the  negative,  contending  that 
the  Jurisdiction  of  the  court  was  unimpai!^ 
in  relation  to  all  suits  instituted  previously  to 
the  adoption  of  the  Amendment  But,  on  the 
succeeding  day,  the  court  delivered  an  unan- 
imous oj^inion,  'Hhat  the  Amendment  being 
constitutionallv  adopted,  there  could  not  be 
exercised  anv  jurisdiction,  in  any  case,  past  or 
future,  in  wnich  a  State  was  sued  by  Uie  citizen 
of  another  State,  or  by  citizens  or  subjects  of 
any  foreijB^  state." 

This  view  of  tiie  force  and  meaning  of  the 
Amendment  is  important.  It  shows  that,  on 
this  (question  of  the  suability  of  the  States  by 
individuals,  the  highest  authority  of  this 
country  was  in  acoora  rather  with  the  minority 
than  with  the  majority  of  the  court  in  the  de- 
cision of  the  case  of  uhitiholm  ▼.  Georgia;  and 
this  fact  lends  additional  interest  to  the  able 
opinion  of  Mr,  Justiee  Iredell  on  that  occasion. 
The  other  Justices  were  more  swayed  by  a  close 
observance  of  the  letter  of  the  Constitution, 
without  regard  to  former  experience  and  usage; 
and  because  the  letter  said  that  the  Judicial 
power  shall  extend  to  controversies  "between 
a  State  and  citizens  of  another  State;"  and 
"between  a  State  and  foreign  states,  citizens 
or  subjects,"  they  felt  constrained  to  see  in  Uiis 
language  a  power  to  enable  the  individual  citi- 
zens of  one  State,  or  of  a  foreign  state,  to  sue 
another  State  of  the  Union  in  the  federal 
courts.  Justice  Iredell,  dn  the  contrary,  con- 
tended that  it  was  not  the  Intention  to  create 
new  and  unheard  of  remedies,  by  subjecting 
sovereign  States  to  actions  at  the  suit  of  indi- 
viduals (which  he  conclusively  showed  was 
never  done  before),  but  only,  by  proper  legis- 
lation, to  invest  the  fedenu  courts  with  Jtfis- 
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diction  to  hear  and  determine  controversies 
and  cases  between  the  parties  designated,  that 
were  properly  susceptible  of  litigation  in  courts. 

Looking  back  from  our  present  standpoint 
at  the  decision  in  Ohiehokn  v.  Oecrgia,  we  do 
not  greatly  wonder  at  the  effect  which  it  had 
upon  the  country.  Any  such  ^wer  as  that 
of  authorizing  the  federal  Judiciary  to  enter- 
tain suits  by  individuals  against  the  States  had 
been  expressly  disclaimed,  and  even  resented, 
by  the  great  defenders  of  the  Constitution 
whilst  it  was  on  its  trial  before  the  American 
people.  As  some  of  their  utterances  are  di- 
rectly pertinent  to  the  question  now  under 
conmderation,  we  deem  it  proper  to  quote  them. 

The  81st  number  of  the  "Federalist,"  written 
by  Hamilton,  has  the  following  profound 
remarks: 

"It  has  been  suggested  that  an  assignment 
of  the  public  securities  of  one  State  to  the 
citizens  of  another  would  enable  them  to 
prosecute  the  State  in  the  federal  courts  for  the 
amount  of  those  securities,  a  suggestion  which 
the  following  considerations  prove  to  be  with- 
out foundation: 

"It  is  inherent  in  the  nature  of  sovereinity 
not  to  be  amenable  to  the  suit  of  an  individual 
without  its  consent  This  is  the  general  sense 
and  the  general  practice  of  mankmd;  and  the 
exemption,  as  one  of  the  attributes  of  sov- 
ereignty, is  now  enjoyed  by  the  government  of 
every  State  in  the  Union.  Unless,  therefore^ 
there  is  a  surrender  of  this  immunity  in  the 

§lan  of  the  convention,  it  will  remain  with  the 
tates,  and  the  danger  intimated  must  be  merely 
ideal.  The  circumstances  which  are  necessary 
to  produce  an  alienation  of  state  sovereignty 
were  discussed  in  considering  the  article  of 
taxation,  and  need  not  be  repeated  here.  A 
recurrence  to  the  principles  there  established 
will  satisfy  us  that  there  is  no  color  to  pre- 
tend that  the  state  governments  would,  by  the 
adoption  of  that  plan,  be  devested  of  the  priv- 
ilege of  paying  their  own  debts  in  their  own 
way,  &ee  from  any  constraint  but  that  which 
flows  from  the  obligations  of  good  faith.  The 
contracts  between  a  nation  and  individuals  are 
only  binding  on  the  conscience  of  the  sov- 
ereign, and  have  no  pretension  to  a  compulsory 
force.  They  confer  no  ri^bt  of  action  inde- 
pendent of  the  sovereign  will.  To  what  pur- 
pose would  it  be  to  authorize  suits  against 
btates  for  the  debts  they  owe?  How  could 
recoveries  be  enforced?  It  is  evident  that  it 
could  not  be  done  without  waging  war  against 
the  contracting  State;  and  to  ascribe  to  the 
federal  courts  by  mere  implication,  and  in  de- 
struction of  a  pre-existinff  right  of  the  state 
governments,  a  power  which  would  involve 
such  a  consequence,  would  be  altogether  forced 
and  unwarrantable." 

The  obnoxious  clause  to  which  Hamilton's 
argument  was  directed,  and  which  was  the 
ground  of  the  oblections  which  he  so  forcibly 
met,  was  that  which  declared  that  "the  Judicial 
powershall  extend  to  all  .  .  .  controversies 
between  a  State  and  citizens  of  another  State, 
.  .  .  and  between  a  State  and  foreign  states, 
citizens  or  subjects."  It  was  argued  by  the 
opponents  of  the  Constitution  that  this  clause 
woiUd  authorize  Jurisdiction  to  be  riven  to  the 
federal  courts  to  entertain  suits  agamst  a  State 
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brought  by  the  citizens  of  another  State,  or  of 
a  foreign  state.  Adherinp  to  the  mere  letter. 
It  might  be  so;  and  so,  in  fact,  the  supreme 
court  held  in  ChUholm  v.  Georgia;  but  lookini;; 
at  the  subject  as  Hamiltou  did,  and  as  Mr. 
Justice  Iredell  did,  in  the  light  of  history  and 
experience  and  the  established  order  of  things, 
the  views  of  the  latter  were  clearly  right, — as 
the  people  of  the  United  States  in  tbev  sorer- 
eign  capacity  subsequently  decided.         ^ 

But  Hamilton  was  not  alone  in  protestine 
a^rainst  the  construction  pat  upon  the  Consti- 
tution by  its  opponents.  In  the  Virginia  con- 
Tention  the  same  obiections  were  raised  by 
Oeorge  Mason  and  Patrick  Henry,  and  were 
met  Dy  Madison  and  Marshall  as  follows. 
Madison  said:  "Its  jurisdiction"  [the  federal 
Jurisdiction]  "in  controversies  between  a  State 
and  citizens  of  another  State  Ib  mudi  objected 
to,  and  perhaps  without  reason.  It  is  not  in 
the  power  of  individuals  to  call  any  State  into 
court.  The  only  operation  It  can  Imve  is  that, 
if  a  State  should  wish  to  bring  a  suit  against  a 
citizen,  it  must  be  brought  Mfore  the  federal 
court.  This  will  give  satisfaction  to  individ- 
uals, as  it  will  prevent  citizens  on  whom  a  State 
may  have  a  claim  beine  dissatisfied  with  the 
state  courts.  .  .  •  It  appears  to  me  that 
this  [clause]  can  have  do  operation  but  this— 
to  give  a  citizen  a  right  to  be  heard  in  the  fed- 
eral courts:  and  If  a  State  should  condescend 
to  be  a  parW,  this  court  may  take  cognizance 
of  it"  8  Elliot's  Debates,  588.  Marshall,  in 
answer  to  the  same  objection,  said:  "With  re- 
spect to  disputes  between  a  State  and  the  citi- 
zens of  another  State,  its  Jurisdiction  has  been 
decried  with  unusual  vehemence.  I  hope  that 
no  gentleman  will  think  that  a  State  wiU  be 
called  at  the  bar  of  the  federal  court  .  .  . 
It  is  not  rational  to  suppose  that  the  sovereign 
power  should  be  dragged  before  a  court.  The 
intent  is  to  enable  States  to  recover  claims  of 
individuals  residing  in  other  States.  .  .  . 
But,  say  they,  there  will  be  partiality  in  it  if  a 
State  cannot  be  a  defendant— if  an  individual 
cannot  proceed  to  obtain  Judgment  against  a 
State,  though  he  may  be  sued  by  a  State.  It 
is  necessary  to  be  so,  and  cannot  be  avoided. 
I  see  a  difficulty  in  making  a  State  defendant 
which  does  not  prevent  <t8  bdng  pla^tilf." 
Id.  555. 

It  sems  to  us  that  these  views  of  those  great 
advocates  and  defenders  of  the  Constitution 
were  most  sensible  and  Just;  and  they  apply 
e^uaUy  to  thepresent  case  as  to  that  then  under 
discussion.  The  letter  is  appealed  to  now,  as 
it  was  then,  as  a  ground  for  sustaining  a  suit 
brought  by  an  individual  against  a  State.  The 
reason  agahist  it  is  at  strong  in  this  case  as  it 
was  in  that  It  is  an  attempt  to  strain  the 
Constitution  and  the  law  to  a  construction 
never  imagined  or  dreamed  of.  Can  we  sup- 
pose that  when  the  lltb  Amendment  was 
adopted,  it  was  understood  to  be  left  open  for 
citizens  of  a  State  to  sue  their  own  State  in 
the  federal  courts,  whilst  the  idea  of  suits  by 
citizens  of  other  States,  or  of  foreign  states, 
was  indignantly  repelled?  Suppose  that  Con- 
gress, when  proposing  the  11th  Amendment 
had  appended  to  it  a  proviso  that  nothing 
therein  contained  should  prevent  a  State  from 
being  sued  by  its  own  citizens  in  cases  arising 
under  the  Ccnistitution  or  laws  of  the  United 
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States:  can  we  imagine  that  it  would  have  been 
adopted  b^  the  States?  The  supposition  that 
it  would  is  almost  an  absurditjr  on  its  face. 

The  truth  is,  that  ttie  cognizance  of  suits 
and  actions  unknown  to  the  law,  and  forbid- 
den by  the  law,  was  not  contemplated  by  the 
Constitution  when  establishing  the  Judicial 
power  of  Uie  United  States.  Some  things, 
undoubtedly,  were  made  Justiciable  which  were 
not  known  as  such  at  the  common  law;  such, 
for  example,  as  controversies  between  States 
as  to  boundary  lines,  and  other  questions  ad- 
mitting of  Judicial  solution.  Ana  yet  the  case 
of  Punn  V.  Lord  BaUimore,  1  Yes.  Sr.  444, 
shows  that  some  of  these  unusual  subjects  of 
litigation  were  not  unknown  to  the  courts  even 
in  colonial  times;  and  several  cases  of  the 
same  seneral  character  arose  under  the  Arti- 
cles or  Confederation,  and  were  brought  be- 
fore the  tribunal  provided  for  that  purpose  in 
those  Articles.  181  U.  8.  App.  1.  The  estab- 
lishment of  this  new  branch  of  Jurisdiction 
seemed  to  be  necessary  from  the  extinguish- 
ment of  diplomatic  relations  between  the 
States.  Of  other  controversies  between  a 
State  and  another  State  or  its  citizens^  which, 
on  the  settled  principles  of  public  law,  are  not 
subjects  of  Juoicial  cognizsjoce,  this  court  has 
often  declined  to  take  Jurisdiction.  See  WU- 
eonnn  v.  Pelican  In$.  Oo.  187  U.  8.  865,  888. 
289  [82:  289,  242,  2481,  and  cases  there  cited. 

The  suability  of  a  State  without  its  consent 
was  a  thing  unknown  to  the  law.  This  has 
been  so  often  laid  down  and  acknowledged  by 
courts  and  Jurists  that  it  is  hardly  necessary  to 
be  formally  asserted.  It  was  fully  shown  by 
an  exhaustive  examination  of  the  old  law  by 
Mr,  Justice  Iredell  in  his  opinion  in  Ohiihoim 
V.  Georgia;  and  it  has  been  conceded  in  every 
case  rince,  where  the  Question  has,  in  any  way, 
been  presented,  even  in  the  cases  which  have 

tone  farthest  in  sustaining  suits  against  the  of- 
cers  or  agents  of  States.  Oeborn  v.  Bank  qf 
United  State;  22  U.  S.  9  Wheat  788  [6:  204J; 
DavU  ▼.  &ray, 88  U.  8. 16 Wall.  208r21:  447J; 
Board  of  Liquidation  v.  JtfbO^mi,  92  U.  8.  581 
[23:  6S»];  United  Slatee  v.  Lee,  106  U.  S.  196 
[27:  ITll;  Poindexter  v.  Oreenhow,  109  U.  S. 
68  [27:  860]:  Virginia  Coupon  Caeee,  114  U. 
8.  2i39  [29:  185].  In  aU  these  cases  the  effort 
wan  to  show,  and  the  court  held^that  the  suits 
wetc  not  against  the  State  or  the  United  States, 
but  against  the  individuals;  &)nceding  that  if 
they  bad  been  against  either  the  State  or  the 
United  States,  they  could  not  be  maintained. 

Mr.  Webster  stated  the  law  with  precision 
in  his  letter  to  Baring  Brothers  A  Co.  of  Octo- 
ber 16, 1889.  6  Webster's  Works,  587.  "The 
security  for  state  loans,"  he  paid,  "is  the 
plighted  faith  of  the  State  as  a  political  com- 
munity. It  rests  on  the  same  basis  as  other 
contracts  with  established  governments,  the 
same  basis,  for  example,  as  loans  made  by  the 
United  States  under  the  authority  of  Congress; 
that  is  to  say,  the  good  faith  of  the  govern- 
ment making  the  loan,  and  its  abili^  to  fulflU 
its  engagements." 

In  Bntooe  v.  Bank  of  Kentucky,  86  U.  8.  11 
Pet  257, 821 19:  709, 784],  Mr.  Justice  McLean, 
delivering  the  opinion  of  the  court  said: 
"What  means  of  enforcing  payment  from  the 
State  had  the  holder  of  a  biu  of  credit?  It  is 
said  l^  the  counsel  for  the  plalntllb  that  he 
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ccrald  ba^e  saad  the  State.  But  was  a  State 
liable  to  be  sued?  ...  No  sorereigD  State 
is  liable  to  be  sued  without  her  ooDsent. 
Under  the  Articles  of  Oonfederation,  a  State 
oould  be  sued  only  in  cases  of  boundary.  It 
is  bdieved  that  there  Is  no  case  where  a  suit 
has  been  brought,  at  any  time,  on  bills  of  credit 
against  a  State;  and  it  is  certain  that  no  suit 
could  have  been  maintained  on  this  ground 
prior  to  the  Constitution." 

[17]  "It  may  be  accepted  as  a  point  of  departure 

unquestioned/'  said  JTr.  Juttiee  MOler.  m  Oun- 
rUngham  ▼.  Maean  d  I  B.  Co.,  109  U.  S.  446, 
451  [27:  992],  **tha^  neither  a  State  nor  the 
United  States  can  be  sued  as  defendant  in  any 
court  in  this  country  without  Uieir  consent, 
except  in  the  limited  class  of  cases  in  whidi  a 
State  may  be  made  a  party  in  the  Supreme 
Court  of  the  United  States  by  yirtue  of  the 
original  jurisdiction  conferred  on  this  court  by 
the  Constitution." 

Undoubtedly  a  State  may  be  sued  by  itf  own 
consent,  as  was  the  case  in  Outran  ▼.  Arkan- 
sas, 56  U.  S.  15  How.  804,  809  [14:  705,  706], 
and  in  Clark  v.  Barnard,  108  U.  S.  486,  447 
[27:  780,  788].  The  suit  in  the  former  case 
was  prosecuted  by  virtue  of  a  state  law  which 
the  Legislature  passed  in  conformity  to  the 
Constitution  of  that  State.  But  this  court  de- 
cided, in  Been  ▼.  Arkansas,  61  U.  S.  20  How. 
527  [15:  991],  that  the  State  could  repeal  that 
law  at  anytime;  that  it  was  not  a  contract 
within  the  terms  of  the  Constitution  prohibit- 
inff  the  passage  of  state  laws  impairing  the 
obligation  of  a  contract.  In  that  case  the  law 
allowing  the  State  to  be  sued  was  modified, 
pending  certain  suits  against  the  State  on  its 
Donds,  so  as  to  require  the  bonds  to  be  ^ed  in 
court,  which  was  objected  to  as  an  unconstitu- 
tional change  of  the  law.  Chief  Justice  Taney, 
delivering  the  opinion  of  the  court,  said:  "It 
is  an  established  principle  of  jurisprudence  in 
all  civilized  nations  that  the  sovereign  cannot 
be  sued  in  its  own  courts,  or  in  any  other, 
without  its  consent  and  permission;  but  it  may, 
if  it  thinks  proper,  wuve  this  privflege  and 
permit  itself  to  be  made  a  defendant  in  a  suit 
oy  individuals,  or  bv  another  State.  And  as 
this  permission  is  altogether  voluntary  on  the 
part  of  the  sovereign^,  It  follows  that  it  mav 
prescribe  Uie  terms  and  conditions  on  which  it 
consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted ;  and  may  withdraw 
its  consent  whenever  it  may  suppose  that  jus- 
tice to  the  public  requires  it  .  .  .  The 
prior  law  was  not  a  contract  It  was  an  ordi- 
nary Ad  of  legislation,  prescribing  the  condi- 
tions upon  which  the  State  consented  to  waive 
the  privilege  of  sovereignty.  It  contained  no 
stipulation  that  these  regulations  should  not  be 

[18]  modified  afterwards  if,  upon  experience,  it 
was  found  that  further  provisions  were  neces- 
sary to  protect  the  public  interest;  and  no  such 
contract  can  be  implied  from  the  law,  nor  can 
this  court  inquire  whether  the  law  operated 
hardly  or  unjustly  upon  the  parties  whose  suits 
were  then  pending.  That  was  a  question  for 
the  consideration  of  the  Legislature.  They 
miffht  have  repealed  the  prior  law  altogether, 
ana  put  an  end  to  the  jurisdiction  or  their 
courts  in  suits  against  the  State,  if  they  had 
thought  proper  to  do  so,  or  prescribe  new  con- 
ditions upon  which  the  suits  might  still  be  al* 

AAA 


lowed  to  proceed.  In  exercising  thia  power 
the  State  violated  no  contract  with  the  pardea.* 
The  same  doctrine  was  held  in  Memphis  dt  C. 
R  Co.  V.   Tennessee,  101  U.   S.  887,  889  [85: 


960,  9611;  8(mth  d  IT,  A.  B.  Co.  v.  Alabama, 

101  U.  8.  882  [26:  " " 

128  U.  S.  448,  506  [81:216,  2291. 
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But  besides  the  presumption  that  no  anoma> 
lous  and  unheard-of  proceedings  or  suits  were 
intended  to  be  raised  up  bv  the  Constitution-* 
anomalous  and  unheard  of  when  the  Constitn. 
tion  was  adopted— an  additional  reason  why 
the  jurisdiction  claimed  for  the  circuit  court 
does  not  exist  is  the  language  of  the  Act  of 
Congress  by  which  its  jurisdiction  is  conferred. 
The  words  are  these:  "The  circuit  courts  of 
the  United  States  shall  have  original  cogDizanoe. 
concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  .  .  .  arising  under  the 
Constitution  or  laws  of  the  United  States,  or 
treaties,"  etc — "concurrent  with  the  courts  of 
the  several  States."  Does  not  this  qualification 
show  that  Congress,  in  legislating  to  carry  the 
Constitution  ioto  effect  did  not  intend  to  in- 
vest its  courts  with  any  new  and  strange  juris- 
dictions? The  state  courts  have  no  power  to 
entertain  suits  by  individuals  against  a  State 
without  its  consent  Then  how  does  the  cir- 
cuit court,  having  only  concurrent  jurisdiction, 
acquire  any  such  power?  It  is  true  that  the 
samequaljfication  existed  in  the  Judiciary  Act 
of  17^,  which  was  before  the  court  in  Chis- 
holm  V.  Georgia,  and  the  majority  of  the  court 
did  not  think  that  it  was  sufficient  to  limit  the 
jurisdiction  of  the  circuit  court  Justice  Ire- 
dell thought  differently.  In  view  of  the  man- 
ner in  wmch  that  decision  was  received  by  the 
country,  the  adoption  of  the  11th  Amendment 
the  light  of  history  and  tbe  reasod  of  the 
thine,  we  think  we  are  at  liberty  to  prete  Jus- 
tice IredeU's  views  in  this  reganL 

Some  reliance  is  placed  by  the  plaintiif  npoo 
the  observations  of  Chi^  Justice  Marshall,  in 
Cohens  v.  Virginia,  19  U.  a  6  Wheat  964, 
410  (5:  257, 292].  Thechief  justice  was  tber« 
considering  the  power  of  review  exerdsab&e 
by  this  court  over  the  judgments  of  a  stale 
court,  wherein  it  miffht  be  necessary  to  make 
the  State  itself  a  defendant  in  error.  He 
showed  that  Uiis  power  was  absolutely  neces- 
sary in  order  to  enable  the  judiciary  of  the 
United  States  to  take  cognizuice  of  all  cases 
arising  under  the  Constitution  and  laws  of  the 
United  States.  He  also  showed  that  making 
a  State  a  defendant  in  error  was  entirely  di^ 
ferent  from  suing  a  State  in  an  original  action 
in  prosecution  of  a  demand  against  it  and  was 
not  within  the  meaning  of  the  11th  Amend- 
ment; that  the  prosecution  of  a  writ  of  error 
a^^st  a  State  was  not  the  prosecution  of  a 
suit  in  the  sense  of  that  Amendment  which 
had  reference  to  the  prosecution  by  suit  of 
claims  against  a  State.  "Where,"  sakl  the 
chief  justice,  "a  State  obtains  a  judgment 
agidnst  an  inaividual,  and  the  court  rendering 
such  judgment  overrules  a  defense  set  up  under 
the  (Constitution  or  laws  of  the  United  Stairs, 
the  transfer  of  this  record  into  the  stipreme 
court  for  tbe  sole  purpose  of  inquiring  whether 
the  judgment  violates  the  CoimtutHMi  of  the 
United  States  can,  with  no  propriety,  we  tbinit 
be  denominated  a  iolt  commenora  or  pioes 
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cated  against  the  State  whose  ludgment  Is  so 
far  re-«xamiDed.  Nothing  is  demaDded  from 
the  State.  No  claim  against  it  of  any  descrip- 
tion is  asserted  or  prosecuted.  The  party  is 
not  to  be  restored  to  the  possession  of  any- 
thing. ...  He  only  asserts  the  constitu- 
tional right  to  have  his  defense  examined  by 
that  tribunal  whose  province  it  is  to  construe 
the  Ck>n8titution  and  laws  of  the  Union. 
.  .  .  The  point  of  view  in  which  this  writ 
of  error,  with  its  citation,  has  been  considered 
uniformly  in  the  courts  of  the  Union  has  been 
well  illustrated  by  a  reference  to  the  course  of 
this  court  in  suits  instituted  by  the  United 
States.  The  universally  received  opinion  is, 
that  no  suit  can  be  commenced  or  prosecuted 
against  the  United  States;  that  the  Judiciary 
Act  does  not  authorize  such  suits.  Yet  writs 
[20]  of  error,  accompanied  with  citations,  have  uni- 
formly issued  for  the  removal  of  judgments  in 
favor  of  the  United  States  into  a  superior 
court  ...  It  has  never  been  suggested 
that  such  writ  of  error  was  a  suit  against  the 
United  States,  and  therefore  not  within  the 
jurisdiction  of  the  appellate  court." 

After  thus  showing  by  incontestable  argu- 
ment that  a  writ  of  error  to  a  judgment  re- 
covered by  a  State,  in  which  the  State  is  nec- 
essarily the  defendant  in  error,  is  not  a  suit 
commenced  or  prosecuted  against  a  State  in 
the  sense  of  the  Amendment,  he  added  that 
if  the  court  were  mistaken  in  this,  its  error 
did  not  affect  that  case,  because  the  writ  of 
error  therein  was  not  prosecuted  by  "a  citizen 
of  another  State"  or  "of  any  foreign  state,** 
and  so  was  not  affected  by  the  Amendment; 
but  was  governed  by  the  general  grant*of  ju- 
dicial power,  as  extending  "to  idl  cases  arising 
under  the  Constitution  or  laws  of  the  United 
States,  without  respect  to  parties."  Page  412 
[298]. 

It  must  be  conceded  that  the  last  observation 
of  the  chief  justice  does  favor  the  argument 
of  the  plaintiff.  But  the  observation  was  un- 
necessary to  the  decision,  and  in  that  sense 
extrqjudieial,  and,  though  made  by  one  who 
seldom  used  words  without  due  reflection, 
ought  not  to  outweigh  the  important  consider- 
ations referred  to  which  lead  to  a  different  con- 
clusion. With  regard  to  the  question  Uien  be- 
fore the  court,  it  may  be  observed  that  writs 
of  error  to  judgments  in  favor  of  the  crown, 
or  of  the  State,  had  been  known  to  the  law 
from  time  immemorial,  and  had  never  been 
considered  as  exceptions  to  the  rule  that  an 
action  does  not  lie  against  the  sovereign. 

To  avoid  misapprehension  it  may  l^  proper 
to  add  that  although  the  obligations  of  a  State 
rest  for  their  performance  upon  its  honor  and 
^ood  faith,  and  cannot  be  made  the  subjects  of 
judicial  cognizance  unless  the  State  consents 
to  be  sued,  or  comes  itself  into  court,  ^et 
where  property  or  rich  ts  are  enjoyed  unaer  a 
grant  or  contract  made  bya  State,  they  cannot 
wantonly  be  invaded.  Whilst  the  State  can- 
not be  compelled  by  suit  to  perform  its  con- 
tracts, any  attempt  on  its  part  to  violate  prop- 
r2 1 1  ^^^  ^^  rights  acquired  under  its  contracts,  may 
L**J  be  judicially  resisted;  and  any  law  impairing 
the  obligation  of  contracts  under  which  such 
property  or  riffhts  are  held  is  void  and  power- 
less to  affect  their  enjoyment. 
It  is  not  necessary  that  we  should  enter  upon 
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an  examination  of  the  reason  or  expediency 
of  the  rule  which  exempts  a  sovereign  State 
from  prosecution  io  a  court  of  justice  at  the 
suit  of  individuals.  This  is  fully  discussed  by 
writers  on  public  law.  It  is  enough  for  us  to 
declare  its  existence.  The  legislative  depart- 
ment of  a  State  represents  its  politv  and  iti 
will,  and  is  called  upon  by  the  highest  de- 
mands of  natural  and  political  law  to  preserve 
justice  and  judgment,  and  to  bold  inviolate  the 
public  obligations.  Any  departure  from  this 
rule,  except  for  reasons  most  cogent  (of  which 
the  Legislature,  and  not  the  courts,  is  the 
judge),  never  fails  in  the  end  to  incur  the 
odium  of  the  world,  and  to  bring  lasting  in- 
jury upon  the  State  itself,  fiut  to  deprive  the 
Legislature  of  the  power  of  judging  what  the 
honor  and  safety  of  the  State  may  require, 
even  at  the  expense  of  a  temporary  fdlure  to 
discharge  the  public  debts,  would  be  attended 
with  greater  evils  than  such  failure  can  cause. 
The  judgment  qf  the  Oireuit  OauH  U^fflrmed. 

Mr.  JuiUee  HarlaA,  concurring: 
I  concur  with  the  court  in  holding  that  e 
suit  dkectly  against.a  State  by  one  of  its  own 
citizens  is  not  one  to  which  the  judicial  power 
of  the  United  States  extends,  unless  the  State 
itself  consents  to  be  sued.  Upon  this  ground 
alone  I  assent  to  the  judgment  But  I  cannot 
give  my  assent  to  many  things  said  in  the  opin- 
ion. The  comments  made  upon  the  decision 
in  Ohieholm  v.  Georgia  do  not  meet  mv  ap- 
proval They  are  not  necessary  to  the  deter* 
mination  of  the  present  case.  Besides,  I  am 
of  opinion  that  the  decision  In  that  case  was 
based  upon  a  sound  interpretadcm  of  the  Con- 
stitution at  that  instrument  then  waa. 


THE   STATB   6f    NORTH   CAROLINA 

and  WILLIAM  P.  ROBERTS,  Audit* 

or  of  the  Statb  of  Nobth 

Caboldia,  AppU,, 

9. 

ALFRED  H.  TEMPLE. 

(Bee  8. 0.  Reporter^  ed.  SS-8U 

Suit  against  auditor  is  againti  the  State— euU 
against  State  cannot  he  maintained  by  a  eiO' 
sentherecf. 

1.  A  suit  ainiinst  the  auditor  of  a  State  to  compel 
the  ralsiDg  a  tax  to  paylnteieston  thestate  bonds 
Is  virtaaUy  a  suit  against  the  State. 

%  A  suit  cannot  be  maintained  in' the  circait  court 
against  a  State  by  a  citizen  thereof. 

[No.  892.] 
Argued  Jan.  £t,tS,  1890.  Decided  March  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  North  Carolina  that  the  State  of  North. 
Carolina,  defendant,  is  indebted  to  the  said 
Alfred  H.  Temple,  plaintifr,  for  the  amount  of 
coupons  of  state  bonds  and  interest,and  that  said 
State  pay  same  to  said  Temple;  and  also  that 
the  said  William  P.  Roberts,  as  Auditor  of  the 
State,  execute  the  State  Act  of  Jan.  90, 1869, 
by  raising  taxes  to  pay  such  amount 

Nom.— ^  to  when  SUOm  can  he  tiisd;  svMm  h$ 
Stoteti— eee  nou  to  Hans  v.  Louisiana,  anU^  p.  8tt. 
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Ob  eertlflcate  of  dhislon  of  opiDioo.  Deerm 
rttened  and  cause  rsmandei  with  in9bruetMn» 
to  di$mU$  ihs  tuit. 

The  facts  aie  stated  in  the  qpfasioo. 

Memrt.  R.  H.  Battle,  T.  F.  David$(m, 
ThomoM  Baffin  and  Joba  W.  €h«haai»  tcft 
appellaDtfl: 

The  Eiog  of  England  was  not  suable  in  fhe 
eomts  of  that  conntrj  except  where  his  oon- 
aent  had  been  gfren  oo  petition  of  right 

U.  8,  ▼.  Lee,  106  U.  8. 196  (27: 171);  BanJure 
Com  (Beet  t.  Bcmby),  6  Hod.  20;  BmUky. 
UpUm,  6  Man.  A  Gr.  261;  Thamae  t.  Beg.  L. 
R  10  a  B.  81;  Windeor  A  A.  B.  Oe.y.  Beg, 
L.  R  11  App.  Gas.  607. 

The  exemption  of  tlie  United  Statea,  and  of 
the  sereral  States,  from  beine  subjected  as  de- 
fendants to  ordinaiy  actions  ui  the  ooorts,  is  an 
established  doctrine  of  this  court. 

Beere  ▼.  Arkaneae,  61  U.  8.  20  How.  627  (16: 
901);  Board  ef  Liquidation  ▼.  MeChmb,  92  U.  8. 
681  (28:  628);  Alien  ▼.  BaU.  SO.ROo.  114  U. 
8.  816  (29:  201):  Coupon  Caeee,  114  U.  8.  277, 
278  (29: 187);  NiOMy.  U.  8. 74  U.  a  7  Wall 
122(19:126). 

Where  any  breach  of  public  faith  on  the  part 
ef  a  State  is  complaioea  of,  the  onlj  power  to 
five  relief  is  its  Legislature. 

Ounningham  ▼.  Mown  J  A  &  Ob.  109  U. 
8.  446  (27:  992);  Bank  of  WaMngUm  ▼.  fitaU, 
61  U.  8.  20  How.  680  a^:  998). 

This  court  will  not  entertain  jurisdiction  of 
an  action,  the  purpose  of  which  is  to  constrain 
a  state  ofBcer  to  aiBobey  the  positive  orders  of 
the  supreme  political  power  of  his  State. 

Louiiiana  ▼.  Jumet,  107  U.  8.  711  (27: 448); 
Bagpod  v.  8outhem,  117  U.  8.  62  (29:  806). 

The  reason  that  no  express  protection  was 
given  to  the  States  against  suits  l^  their  own 
atizens  was,  as  declared  by  Justice  Bradley  in 
Marye  v.  P^eone,  114  U.  B.  826  (29:  206),  be- 
cause no  jurisdiction  in  such  cases  had  ever 
been  granted,  under  the  Constitution,  to  the 
courts  of  the  United  States,  or  any  of  Uiem, 
and  it  was  not  therefore  deemed  necessaiy  to 
prohibit  it. 

This  is  an  action  against  the  Sthte  by  name. 
In  which  its  creditor  is  seeking  to  compel  speo- 
Iflcally  the  performance  of  its  contract  by  proc- 
ess of  law,  and  to  compel  otBcers  of  the  State 
to  do  certain  acts  which,  in  themselves,  amoont 
to  a  performance  of  its  contract  by  the  State. 
It  falls*  therefore,  clearly  under  the  ban,  as 
laid  down  in  Antoni  v.  C/reenhav,  107  U.  8. 769 
(27:  468),  as  distinguished  from  BoindMsr  t. 
Qreenhne,  114  U.  8.  272  (29: 18a 

Meeere.  S.  F.*Phillipa  and  E.  L.  Aadr^wa* 
lor  appellee: 

A  debt  by  the  government  creates  a  right  of 
property. 

Oomegye  v.  Vaeee,  26  U.  8. 1  Pet.  198(7: 108); 
Milnor  v.  MeU,  41  U.  S.  16  Vti.  221  (10:  948); 
Brwin'e  Oaee,  97  U.  8.  892(24: 1065);  Pheipe  v. 
McDonald,  99  U.  S.  298  (26:  478);  Backman  v. 
Lateeon.  109  U.  8.  669  (27: 1067). 

A  petition  of  right  is  in  the  nature  of  an  action 
against  the  King  or  of  a  writ  of  right  for  the 
party,  though  chattels,  real  or  personal  debts 
or  unliquidated  damagea  may  be  recovered 
under  it. 

Daniell,  Oh.  PI.  and  Pr.  (ed.  1846)  chap.  8i 
1 2;  Monekton  v.  Attg-Qm,  2  Macn.  ft  G.  418; 
lUnning,  Sxoh.  Pr.  (ed.  1827)  84;  U.  8.  r. 
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(ySiBefe^lBV.  &  11  WaD.  178  CM:  ISl);  Sac- 
We  Caee,  4  Cc^e,  64ft. 

By  incurring  adebt  the  govemmeBt  not  oaly 
creates  a  right,  but  sodi  a  right  aa  is  at  ciaaa  illy 
attended  by  a  remedy  in  eoort 

Bartman  v.  Oreenkow.lOi  U.  &  i75  (96*. 
878);  Kendalfe  Case,  87  U.  a  12  P^  615  (9: 
1217);  Bt  parte  Virginia,  100  U.  a  S48  (26: 
679). 

Petition  of  right  Is  a  remedy  acsiDaa  tba 
crown  f6r  debt,  as  well  em  for  disiw  iiiTna 

Thomae  v.  Beg.  L.  R  10  Q.  R  SI:  The 
TAbertg  ff  ike  duX^,  8  How.  sL  Tr.  a&-»>; 
Aehbg  t.  WHU,  14  How.  8t  Tr.  696;  Jenkins 
(First  Ontury)  OaseXLL;  1  Brown,  Pari.  Obbl 
46:  4  Inst  21. 

Petition  of  ri^^t  waa  also  employed  in  Cng- 
land  to  obtain  the  crown's  peimlaion  for  pro- 
ceedings to  avoid  its  charters  and  kttera-pataot 
wherever  these  conffieted  with  private  rigbt  and 
was  ex  debitoJusHtiee, 

Smith  V.  Upton,  6  Man.  A  Or.  26t 

The  English  King  in  eariy  timea  was  ooeroe- 
able  before  the  ooivts,  even  by  writ,  Uka  Ills 
subjects. 

The  Mirror  of  Justices,  4, 10. 226;  8BL  Ootn. 
271;  Stephen,  PL  App.  note  t;  2  Inst  855;  1 
Dan.  On.  Pr.  chap.  8;  Be  Baron  DeBods,  % 
PhilL  Oh.  86;  Smith  v.  Upton,  6  Man.  &  Or. 
261. 

Some  recent  English  cases  of  petition  of  rixfat 
are  as  follows:  Windeor  dt  jL  BOo.y.  B^. 
L.  R  11  App.  Gas.  607;  Bsg.  t.  Doutrt,  L.  R. 
9  App.  Cas.  746;  Thomae  v.  Beg.  L.  R  10  Q. 
B.  81;  Be  Beg.  and  Von  Frantnue,  2  De.  O. « 
J.  126;  Tobin  v.  Beg.  16  C.  B.  N.  S.  810;  Feather 
y.  Beg.  6  Best  &  S.  267;  Viscount  Camterbwrp 
V.  AUU'Oen.  IFhiM  Ch.  806;  Monekton  v.  Attp- 
Gen.  2  Macn.  A  G.  402;  FHth  v.  Beg,  L.  R  7 
Exch.  866;  Be  Bode  y.  Beg.  9  R.  h.  Can.  449; 
Bustontfee  v.  Beg,  L.  R  2  Q.  R  Div.  69; 
Churchward  v.  Beg.  L.  R  1  Q.  R  178;  Kirk  v. 
Beg.  L.  R  14  Eq.  658;  Pdlmer  v.  Butehinson, 
L.  R  6  App.  Cas.  619;  Irttin  v.  Oreg,  8  Post 
&F.  686. 

The  amenabUity  of  high  executive  officers  in 
North  Carolina  to  the  writ  mandamus  in  cases 
otherwise  proper  for  its  iffsue  is  established. 

CotUn  V.  Ellie,  7  Jones,  L.  54&;  WHep  v. 
Worth,  Phill.  L.  (N.  C.)  171;  Unitereitv  B.  Co. 
V.  BMen,  68  N.  C.  410;  Northwestern  N.  C.  & 
Co.  V,  Jenkins,^  N.  C.  178;  Boner  v.  A^ams, 
65  N.  C.  689;  King  v.  Hunter,  66  N.  C.  608; 
Bayne  v.  Jenkins,  66  K.  C.  856;  BaHew  v. 
Caldwea,  68  N.  C.  472;  BalHqh  db  A.  A.  L  B 
Ob.  V.  Jenkine,  68  N.  C.  502;  Belmont  v.  BfiUy, 
71  N.  C.  260;  Wilson  v.  Jenkine,  72  N.  C.  6; 
Bichmond  d  D.  B.  Co.  v.  Brogden,  74  N.  C. 
707;  Moore  v.  Boberts,  87  N.  a  11;  Shafer  v. 
Jenkins,  72  N.  C.  275. 

The  objects,  the  verbiage  and  the  spirit  of 
the  Constitution  authorise  the  federal  courts  to 
protect,  and  enforce  against  the  States,  any 
rLrhts  arisinfr  under  the  Constitution,  in  favor 
of  any  litigant. 

Jameson,  118. 116;  McMaster's Histoirof  U. 
a  82, 588;  Martin  v.  Bunter,  14  U.  8. 1  Wheat 
881-848(4: 106.  HI). 

The  decisions  rendered  since  tht*  Amendment 
maintain  the  plenitude  of  Uie  subject  matter 
jurisdiction  over  States. 

Cohens  V.  Virginia,  19  U.  a  6  Wheat  261 
(6:  267);  Ames  v.  Kansas,  111  U.  8.  466^71 
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<28:  488, 489);  Harvey  ▼.  Cam.  20  Fed.  Bep.  411, 
414:  Han$  v.  Loumana,  24  Fed.  Rep.  55. 

The  opinion  in  this  last  case  cites  LaiMana 
T.  Jumd,  107  U.  8.  711  (27: 448);  The  Federal- 
irt  (ed.  1818)  No.  81:  2  Elliot's  Debates,  890. 

The  refusal  to  collect  the  special  tax  is  under 
color  of  Acts  of  North  Carolina  In  violation  of 
the  Constitution. 

White  T.  OrmJUm.  114  U.  S.  »07  (29: 199). 

Mr,  Juitiee  Birndtajr  ddivered  the  opinion 
of  the  court: 

This  suit  was  commenced  In  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  North  Carolina  hy  bill  in  equity  filed 
by  Alfred  H.  Temple,  a  citizen  of  North  Caro- 
lina, on  behalf  of  himself  and  otiier  bondhold- 
ers in  like  interest,  against  the  Stale  of  North 
Carolina  and  William  P.  Roberts,  the  auditor 
of  said  State.  The  object  of  the  l^  is  to  com- 
pel said  State  and  its  officials,  including  the 
auditor,  to  execute  and  carry  into  effect  a  cer- 
tain Statute  of  the  State,  passed  Januaiy  29, 
1869,  which  provided  for  raising  taxes  to  pay 
the  interest  on  certain  bonds  of  the  State,  callea 
^'special  tax  bonds  of  the  State  of  North  Caro- 
linn,"  issued  under  the  provisioni  of  said  Act, 
and  held  by  the  plaintiil  and  others.  In  other 
words,  it  is  a  suit,  in  the  nature  of  a  bil]  for  a 
specific  performance  of  a  contract,  brought  to 
compel  the  State  of  North  Carolina  to  rstlse  a 
tax  for  the  payment  of  the  arrears  of  ir.terest 
due  on  the  state  bonds  held  by  the  plaintiff  and 
others. 

The  Act  referred  to  authorized  a  subscription 
on  the  part  of  the  State  of  |4,000,000  of  the 
capital  stock  of  The  Wilmington,  Charlotte 
and  Rutherford  Railroad  Company,  and  the 
Issue  of  state  bonds  for  the  payment  thereof, 
payable  thirty  years  after  date,  with  interest  at 
six  per  cent  per  annum,  payable  semiannually, 
to  be  represented  by  coupons.  The  subscrip- 
tion was  made  and  8,000  of  the  ^onds,  for 
$1,000  each,  were  issued,  of  which  C>e  bonds 
of  the  plaintiff,  which  constitute  the  ground  of 
the  present  suit,  are  a  part. 

By  the  sixth  section  of  the  Act  It  was  pxo- 
Tlded  as  follows: 

"Sec.  6.  For  the  purpose  of  providing  for 
the  payment  of  the  interest  upon  the  ^nds 
hereby  authorized  and  the  principal  at  Its  ma- 
turity, an  annual  tax  of  one  eighth  of  one  per 
cent  Ib  hereby  imposed  upon  all  the  taxable 
property  of  the  State,  which  shall  be  levied, 
collected  and  paid  into  the  state  treasury  as 
other  public  taxes,  and  the  surplus,  after  pay- 
ing the  interest,  shall  be  invested  in  securities 
of  the  United  States  or  other  safe  securities  and 
kept  as  a  sinking  fund  for  the  payment  of  the 
principal  money  at  maturi^." 

The  bill  alleges  that  the  plaintiff  is  the  bona 
fide  holder  of  ten  of  said  nonds  (giving  their 
numbers),  and  that  the  over-due  coupons  at- 
tached thereto,  unpaid,  amount  to  $9, 900;  that 
in  the  year  1869  the  collection  of  the  special 
tax  was  duly  made,  and  a  portion  of  the  cou- 
pons was  paid;  but  that  in  the  month  of  Jan- 
uary, 1870,  and  while  large  amounts  of  money 
•rifflng  from  the  collection  of  the  special  tax 
aforesaid  remained  in  the  hands  of  the  state 
treasurer,  applicable  to  the  payment  of  said 
coupona,  the  State  of  North  Carolina,  In  viola- 
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tlon  of  the  Constitution  of  the  United  States, 
did  by  legislative  resolution  direct  the  appro- 
priation of  the  said  moneys  then  in  the  hands 
of  the  treasurer  to  other  purposes;  and  that 
after  all  of  said  8,000  bonus  had  been  Issued 
according  to  law  the  State  of  North  Carolina 
undertook  to  impair  the  obligation  of  the  con- 
tract, and  to  that  end,  on  the  20th  of  January, 
1870,  formally  enacted  the  following  resolution : 

*'Ee$oked,  That  the  treasurer  be  Instructed 
and  directed  not  to  pay  any  more  Intonest  on 
the  special  tax  bonds  until  authorized  and  dl-  . 
rected  so  to  do  by  this  General  Assembly." 

That  to  the  same  end,  upon  the  8th  of  Marcht 
1870,  the  State  also  passed  an  Ad  declaring  as 
follows: 

"  Sectton  1.  The  General  Aasembly  of  North 
Carolina  do  enact  that  all  Acts  psMed  at  the 
last  session  of  this  Legislature  making  appro- 
priations to  railroad  companies  be,  and  the 
same  are  hereby,  repealed;  that  all  bonds  of  the 
State  which  have  been  Issued  under  the  said  [24] 
Acta  now  In  the  hands  of  any  president  or 
other  officers  of  the  corporation  be  immediately 
returned  to  the  treasurer. 

"  Sec.  2.  The  moneys  In  the  state  treasury 
which  were  levied  and  collected  under  Uie  pro- 
visions of  the  Acts  mentioned  in  secUon  one  of 
this  Act  are  hereby  appropriated  to  Uie  use  of 
the  state  ^vemment,  and  shall  be  credited  to 
the  counties  of  the  State  upon  the  tax  to  be  as- 
sessed for  the  year  one  thousand  eight  hundred 
and  seventy.  In  proportion  to  Uie  amounts  col- 
lected from  them,  respectively.'' 

That  with  the  same  view,  upon  the  28d  of 
November,  1874,  the  General  Assembly  passed 
an  Act  containing  the  following  provisions: 

"  Sec  2.  That  the  treasurer  shall  not  pay  or 
discharge  any  claim  for  interest  upon  any 
portion  of  the  bonded  debt  of  this  State,  ex- 
cept as  hereinafter  provided  for  by  law. 

"  Sec.  8.  That  the  auditor  shall  not  audit  or 
recognize  any  claim  for  prindpal  or  interest 
upon  any  portion  of  the  oonded  debt  of  this 
State  heretofore  made  or  pretended  to  be  made 
by  authority  of  this  State,  except  as  hereafter 
provided  for  by  law. 

"  Sec.  4.  That  any  money  In  or  which  may 
be  paid  into  the  treasury  on  account  of  special 
taxes  heretofore  levied  for  the  payment  of  the 
interest  on  bonds  or  pretended  bonds  of  this 
State  is  hereby  transferred  and  appropriated 
to  the  general  fund." 

That  in  like  connection,  on  the  third  day  of 
November,  1880,  the  following  Constitutional 
Amendment  was  adopted  by  the  State: 

"  Nor  shall  the  €teneral  Assembly  assume  or 
pay  or  authorize  the  collection  of  any  tax  to 
pay.  either  directly  or  indirectly,  expressed  or 
implied,  any  debt  or  bond  Incurred  or  issued 
by  authority  of  the  convention  of  the  year 
1868,  or  anv  debt  or  bond  incurred  or  issued 
by  the  Legislature  of  the  year  1868,  at  its  spe- 
cial session  of  1868,  and  at  its  regular  session  of 
1868  and  1869  and  1870,  except  the  bonds  issued 
to  fund  the  interest  of  the  public  debt,  unless 
the  purposing  to  pay  the  same  shall  have  been 
submitted  to  the  people  or  by  them  ratified,  by  [25] 
the  vote  of  a  ma  joritv  of  quiuified  voters  of  the 
State  at  a  regular  election  held  for  that  pur- 
pose." 
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The  bill  further  alleges  that  since  the  90th 
day  of  January,  1870,  none  of  the  coupons  be- 
longine:  to  said  bonds,  ^rhich  have  fallen  due, 
have  l^en  paid,  thoueh  payment  of  the  same 
has  been  duly  demanaed;  that  the  above-men- 
tioned special  taxes  have  not  been  collected; 
that  none  of  the  contracts  performable  under 
said  Act  of  January  29, 1869,  have  been  per- 
formed, and  that  the  government  of  the  State 
has  constantly  enforc^  upon  its  officials  com- 
pliance with  the  subsequent  nullifying  enact- 
ments above  set  forth. 

The  bill  then  avers  that  by  virtue  of  the 

Srovisioni  of  the  Constitution  of  North  Caro- 
na  and  of  the  said  Act  of  the  Gkneral  As- 
sembly of  January,  1869,  and  of  the  issue  of 
bonds  thereunder,  a  contract  was  constituted 
between  the  State  and  the  holders  of  said  bonds 
which  was  In  the  same  connection  a  contract 
executed  by  said  State,  bv  the  levying  of  the 
tax  and  the  conunitting  of  its  collection  to  state 
taxing  officials  and  the  direction  to  other  state 
officials  for  the  regular  payment  of  the  coupons 
and  the  investment  of  tne  surplus  arising  from 
the  taxes  in|good  securities,  to  be  kept  as  a 
sinking  fund  for  the  payment  of  Uie  pnncipal. 
It  further  avers  that  the  Statutes  of  North 
Carolina,  hereinbefore  set  forth,  which  attempt 
to  impair  the  contract  in  question,  have  not 
taken  legal  effect  for  the  reason  that  the  said 
laws  are  violations  of  the  Constitution  of  the 
United  States,  both  In  its  contract  clause  and 
la  the  Fourteenth  Amendment  thereto. 

After  showing  the  manner  of  levying  taxes 
in  North  Carolina,  and  several  matters  as 
grounds  of  equitable  Jurisdiction,  the  bill  prays, 
amongst  other  things,  that  the  respondents  be 
perpetually  enjoined  from  obstructing  or  im- 
peding the  collection  and  payment  of  the  spe- 
cial tax  in  question:  and  that  the  respondent, 
the  State  of  North  Carolina,  its  executive  agents 
and  officials,  and  William  P.  Roberts,  the  au- 
ditor of  the  State,  be  decreed  to  execute  the 
said  Act  of  January  29, 1869,  and  to  cause  the 
proper  statutory  lists  to  be  sent  to  the  boards  of 
county  commissioners  containing  provisions 
for  the  special  tax  above  descrioea;  and  for 
general  relief. 

A  subpena  was  issued,  and  served  upon  the 

governor,  attorney-general  and  auditor  of  the 
tate.  The  attorney-general,  on  behalf  of 
the  State,  filed  a  motion  to  dismiss  the  bill  as 
against  the  State,  alleging  that  the  State  did  not 
consent  to  be  a  party  defendant.  The  auditor 
filed  a  demurrer  to  the  bill,  on  the  ground  that 
by  the  showing  of  the  bill  itself  he  had  no  per- 
sonal interest  in  the  matters  complained  of,  and 
that  the  bill  is  against  him  in  bis  official  capac- 
ity only,  and  requires  him  as  an  officer  of  the 
State  to  act  contrary  to  the  commands  of  the 
Legislature  of  the  State,  in  raising  money  by 
taxation. 

On  the  main  question,  the  circuit  Judge  and 
the  district  judge,  who  held  the  court,  were 
opposed  in  opinion,  the  opinion  of  the  former 
being  in  favor  of  the  complainant;  in  pursu- 
ance of  which  the  following  decree  was  made, 
to  wit: 

"This  caute  coming  on  to  be  heard,  the  par- 
ties named  as  defendants  thereto,  by  their 
counsel,  announce  to  the  court  that  they  will 
not  farttier  plead  or  answer  thereto,  but  win 
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abide,  the  one  by  its  moUon  and  the  other  lij 
his  demurrer;  that  they  also  waive  the  taUag 
of  any  account  in  regard  to  the  ooupooa  aE 
leged  by  the  plaintiff  to  be  by  him  held. 

"Whereupon  it  is  declared  by  the  court  that 
the  said  State  of  North  Carolina  is  indebted  to 
the  said  Alfred  H.  Temple  for  coui)ons  held  1^ 
him  as  in  his  bill  alleged,  and  now  by  him  de- 
posited with  the  clerk  of  this  court,  to  the 
amount  of  nine  thousand  nine  hunared  dol* 
lars,  principal  money,  together  with  five 
thousand  five  hundred  and  forty-five  doUaie 
for  interest  due  thereon  up  to  the  present  term 
of  this  court,  and  also  for  interest  upon  said 
principal  money  until  paid,  which  amounts  the 
said  State  is  hereby  adjudged  and  decreed  to 
pay  to  the  said  Temple. 

^'And  it  is  further  ordered  that  the  aaid  Will- 
iam P.  Roberts,  as  auditor  of  the  State  of  North 
Carolina,  proceed  in  due  course  of  his  office  to 
execute  the  provisions  of  the  Act  passed  bv  said 
State  on  the  29th  of  January,  1869,  entitled 
'An  Act  to  Amend  the  Charter  of  the  Wilming> 
ton,  Charlotte  and  Rutherford  Railroad  Com- 
pany, to  Provide  for  the  Completion  of  Md 
Koad  and  to  Secure  for  the  State  a  Represen- 
tation in  This  Company,'  so  far  as  such  execu- 
tion may  be  necessary  to  satisfy  this  decree." 

The  Doint  on  which  the  Judges  differed  li 
stated  as  follows: 

'*It  appearing  to  the  court  that  the  case  made 
in  the  record  against  Roberts  as  auditor,  etc, 
was  merely  incidental  to  that  against  the  State 
of  North  Carolina,  it  occurred  as  a  question — 

"Whether  such  suit  could  be  maintained  ia 
this  court  against  said  State  l^  the  complain- 
ant, he  bein^  one  of  the  citizens  thereof. 

"Upon  which  question  the  opinions  of  the 
Judges  were  opposed,  his  honor  JudoeBond  be- 
ing of  opinion  that  it  was  so  maintamable,  and 
bis  honor  Jtuii^  Seymour  being  of  opinion  to 
the  contrary 

"Whereupon  the  above  question  was  during 
the  same  term  stated  as  above,  under  the  direc- 
tion of  the  judges,  and  certified,  and  such  cer- 
tificate ordered  to  be  entered  of  record." 

We  think  it  perfectly  clear  that  the  suH 
against  the  auditor  in  this  case  was  virtually  a 
suit  against  the  State  of  North  Carolina.  In 
this  regard  it  comes  within  the  principle  of  the 
cases  of  Louisiana  v.  Jumel,  107  U.  S.  711  [27: 
4481;  Cunningham  v.  Macon  d  B,  R,  Cd.  109 
U.  S.  446  [27:  992] ;  Hagood  v.  Southern,  117 
U.  S.  52  [29:  805],  and  Me  parte  AyerB,  128  D. 
S.  448  [81: 216].  We  do  not  think  it  necessary 
to  consider  that  question  anew. 

The  other  point,  the  suability  of  the  State,  ia 
settled  by  the  decision  just  rendered  in  Han^ 
V.  Louisiana  [ante,  842], 

To  the  question  on  which  the  Judges  of  the 
circuit  court  were  opposed  in  opinion,  our  an- 
swer is  in  the  negative,  namely,  that  the  suit 
could  not  be  maintained  in  the  circuit  court 
against  the  State  of  North  Carolina  by  the 
plaintiff,  a  citizen  thereof. 

The  decree  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  with  instruetums  to  dismis$ 
the  biU  of  complaint, 

Mr.  Justice  Harlan*  dissentine: 
I  dissent  from  so  much  of  the  Judgment  fei 
this  case  as  holds  that  this  suit  cannot  oemain- 
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talned  against  the  auditor  of  the  State  of  North 
Carolina.  The  legislation  of  which  oompkint 
is  here  made  impaired  the  obligation  of  the 
State's  contract,  and  was  there&re  unconsti- 
tutional  and  void.  It  did  not,  in  law,  affect  the 
existence  or  operation  of  the  previous  Statutes 
out  of  which  the  contract  in  question  arose. 
So  that  the  court  was  at  liberty  to  compel  the 
officer  of  the  State  to  perform  the  duties  which 
the  Statutes,  constituting  the  contract,  imposed 
upon  him.  A  suit  against  him  for  such  a  pur- 
pose is  not,  in  my  ^dgment,  one  against  the 
State.  It  is  a  suit  to  compel  the  penormance 
of  ministerial  duties,  from  the  performance  of 
which  the  State's  officer  was  not,  and  could  not 
be,  relieved  by  unconstitutional  and  void  legis- 
lative enactments. 


[117]        ALBXANDBR  M.  EENADAY,  Apjpi.^ 
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SUSAN  W.  EDWARDS  bt  aju 


JAMES  B.  GREEN,  Trustee,  App^.^ 

V. 

SUSAN  W.  EDWARDS  bt  kL, 

(8ee&  a  Beporter«tt  ed.  UT-lflU 

Jurisdidional  amount  order  involving  merits 
— retignoHan  qf  truitM-Htppointmeni  tf 
itteee$»or--9ale  toithoiU  consent  cf  cowrt^'deed 
from  oUL  truitee— notice, 

L  The  value  of  the  specMo  propect^  which  Is  m 
litigation  must  determine  the  jurlsdlotion  of  this 
court.  The  value  of  the  trust  estate,  the  owner- 
ship of  which  is  involved,  is  the  value  of  the 
matter  in  dispute  for  the  purposes  of  an  appeal 
by  the  trustee. 

%  Inaproceedinff  to  set  asideasale  byatrastee 
as  fraudulent  and  to  remove  the  trustee,  an  order 
denylDff  the  relief  asked  is  an  order  Involving  the 
merits  of  the  proceeding. 

%,  A  trustee  has  the  right  to  surrender  his  trust, 
and  it  Is  competent  for  a  court  of  equity  to  ap- 
point another  person  to  take  the  title  to  the  trust 
property. 

4  Where  the  order  appointing  a  new  trustee  ez- 
presBly  declared  that  he  should  at  all  times  be  sub- 
ject to  the  control  and  order  of  the  court  touch- 
ing the  trust,  his  subsequent  sale  of  the  property 
was  subject  to  confirmation  or  rejection  by  the 

'  court,  and  he  oould  not  pass  the  title  without  its 
oonsent. 

S.  A  deed  from  the  old  trustee,  after  he  had  ceased 
to  be  trustee,  did  not  add  to  the  new  tru8tee*s 
powers,  or  place  him  or  the  trust  estate  beyond 
the  control  of  the  court  which  appointed  him. 

t.  The  order  approving  the  sale  was  impro  vidently 
passed,  because  made  without  notice  to  the  bene- 
ficial owners  of  the  property,  who  were  entitled 
to  its  Income,  and  who  were  before  the  court  for 
the  protection  of  their  rights. 
[Nos.  1286,  1287. 

BubmittedJan.9,1890.    Decided  MarehS,  1890. 

APPEALS  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  vacating 
a  sale  and  removing  a  trustee  from  his  office 
and  denying  his  commissions  as  trustee  and  re- 
quiring him  to  pay  into  court  the  property 
held  by  him  as  trustee.    Affirmed, 
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Statement  by  Mr.  Justice  Haj!*laii: 

Mary  E.  Macpherson,  by  clause  6  of  her  last 
will  and  testament,  gave,  devised  and  be- 
queathed to  her  nephews.  Chapman  Haupin 
and  Robert  W.  Maupin,  of  Virginia,  in  fee 
simple,  lot  five  hundred  and  eleven,  with  the 
improvements  thereon,  on  F  Street,  between 
Fifth  and  Sixth  StreeU,  in  the  City  of  Wash- 
ington,  to  be  held  (using  the  words  of  the  will) 
'*by  them  and  the  sur^or  of  them,  and  by 
sudi  person  or  persons  as  may  be  appointed  to 
execute  the  trusts  declared  by  this  my  will,  by 
the  last  will  and  testament  of  such  survivor, 
or  by  other  instrument  or  writing  executed  for 
that  purpose  l^  such  survivor;  but  in  trust, 
nevertheless,  to  manage  and  control  the  same 
and  to  take  Uie  rents,  profits  and  income  thence 
arising,  and  to  pay  the  one  half  of  the  net 
amount  received  from  inch  rents,  profits  and 
income  monthly,  quarterly,  half  vearly  or 
yearly,  according  to  the  disCTetion  of  my  said 
trustees,  to  my  daughter,  Susan  W.  Edwards, 
wife  of  John  B.  Edwards,  for  and  during  her 
natural  Uf e,  to  her  own  solel  and  separate  use, 
free  from  the  control  of  her  present  or  any 
future  husband  and  from  responsibility  forms 
debts  or  engagements;  it  being  my  deugn  that 
the  income  thus  provided  for  my  said  daughter 
shall  not  be  assigned,  dispoeed  of  or  pigged 
in  advance  or  by  way  of  anticii>ation,  but  shall 
be  employed  to  supply  her  current  wants." 

Upon  the  death  of  said  Susan  W.  Edwards, 
the  above  moiety  of  net  income,  profits  and 
rents  was,  by  dause  7,  to  be  invested  by  the 
trustees  and  neld  by  them  in  trust  for  the  sole 
and  separate  use  of  the  testator's  granddaughter, 
Susan  W.  Edwards,  during  her  life,  and  upon 
her  death  that  moiety,  with  its  accumulations, 
was  to  be  distributed  by  the  trustees  among 
the  children  and  the  surviving  descendants  of 
the  children  of  the  granddaughter  per  stirpes. 
If  the  granddaughter  died  without  children  or 
descendants  Uving  at  her  death,  this  moiety 
and  its  accumulations  were  to  belong  to  the 
testator's  great-granddaughter,  Alice  Tyler, 
subject  to  certain  conditions,  which  need  not 
be  here  stated. 

The  remaining  moiety  of  the  net  income, 
rents  and  profits  of  the  property  was,  by  clause 
8,  devised  to  the  same  trustees  in  trust  for  the 
sole  and  separate  use  of  the  testator's  great- 
granddaughter,  Alice  Tyler,  with  power  to  in- 
vest such  income,  rents  and  profits  as  in  their 
best  judgment  was  proper,  and  with  authority 
to  her,  by  last  will,  to  appoint  the  said  moiety 
and  its  accumulations  to  and  among  her  chil- 
dren and  their  descendants  surviving  her,  in 
such  proportions  as  she  might  think  fit.  If  she 
died  without  making  a  wiS,  then  the  property 
was  to  be  distributea  among  her  children  and 
their  surviving  descendants  in  fee  simple  and 
per  stirpes.  &  case  she  died  without  cnildren 
or  surviving  descendants  of  such  children,  then 
the  net  income,  rents  and  profits  of  the  estate 
were  to  go  to  her  mother,  Mary  M.  Tyler,  a 
granddaughter  of  the  testator,  during  her  Ufe, 
and  upon  the  death  of  the  latter  the  next  of 
kin  of  Alice  Tyler  were  to  take  the  estate  and 
its  accumulations. 

The  will  further  provided:  "I  give,  devise 
and  bequeath  aU  my  other  property  whereof 
I  may  die  seised,  possessed  or  entitled,  of 
whatsoever  kind,  r^,   personal   or  mixed, 
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^  «  .  .  unto  the  said  Chapman  Maupin  and 
'.  Robert  W.  Maupin  and  the  survlTor  of  them, 
and  such  person  or  persona  as  may  be  appointed 
to  execute  the  trusu  of  this  my  will,  by  the 
last  wfll  and  testament  of  such  survivor,  or  by 
other  instrument  of  writine  executed  for  that 
purpose  by  such  survivor,  m  trust,  to  hold  the 
same  for  tne  purposes  and  upon  the  trusts  here- 
inbefore declared  in  the  sixth,  seventh  and 
eighth  clauses  of  this  my  will  in  respect  to  the 
real  estate  and  the  accumulations  therein 
named;  and  I  do  hereby  confer  upon  my  said 
trustees  full  power  and  authority,  at  his  or 
their  discretion,  from  time  to  time  to  sell  by 
public  or  private  sale  and  to  convey  to  the 
purchaser  or  purchasers  all  or  any  part  of  the 
trust  property  in  this  will  devised  and  be- 
queathed to  my  said  trustees,  and  to  receive, 
.  grant  acquittance  for  and  leinvest  the  proceeds 
•  of  such  sales,  and  1  do  expressly  relieve  pur- 
chasers of  such  property  from  the  obligation 
to  see  to  the  application  of  the  purchase  money. " 

Robert  W.  Maupin  died  in  1876,  leaving 
Chapman  Maupin  the  sole  survivinff  trustee. 

Chapman  Maupin  having  expressea  a  desire 
to  surrender  his  trust,  the  present  suit  was 
brought  in  the  court  below  by  Susan  W.  Ed- 
wards, widow,  and  by  Alice  Tyler,  by  her 
next  friend,  for  an  accounting  in  respect  to  the 
rents  and  profits  of  the  trust  estate,  and  for 
the  appointment  by  the  court  of  a  new  trustee. 
After  answer  by  the  surviving  trustee,  the  cause 
was  referred  to  an  auditor  for  the  statement  of 
the  accounts.  The  report  of  the  auditor, 
showing  the  amounts  in  the  hands  of  the  trustee 
to  be  accounted  for,  was  approved.  And  it 
was  adjudged  by  the  court,  March  29, 1883, 
that  the  fee-simple  estate  In  the  lands  devised 
by  the  will  of  Mary  K  Macpherson  to  Chap- 
man Maupin  and  Robert  Mauphi.  upon  certain 
trusts  therein  declared,  "be,  and  tiie  same  is 
hereby,  taken  out  of  the  said  Chapman  Maupin, 
the  survivor  of  the  said  co-trustees,  and  vested 
in  James  B.  Green,  of  the  City  of  Baltimore, 
tosether  with  aU  the  rights,  powers,  duties  and 
obligations  incident  thereto  under  Uie  said  last 
will  and  testament;  and  it  is  further  adjudged, 
ordered  and  decreed  that  all  Uie  trusts  vttted 
[120]  by  the  said  will  in  the  said  co-trustees  and 
surviving  to  the  said  Chapman  Maupin  be,  and 
they  are  nereb^,  abrogated  and  repealed  as  to 
him  and  conferred  upon  the  said  James  B. 
Green,  subject  to  the  terms  of  the  said  last 
will  and  testament,  and  that  the  retiif  ng  trustee 
pay  over  and  deliver  to  hte  successor  hereby 
appointed  all  money,  books,  papers  and  other 
property  belonging  or  relating  to  the  said  trust 
estate. 

"And  it  is  further  adjudged,  ordered  and 
decreed  that  the  said  James  B.  Green,  trustee, 
as  herein  provided,  shall  file  with  this  court, 
before  any  sale  of  the  said  real  estate  under 
the  powers  contained  in  the  said  will,  a  bond 
in  the  sum  of  eight  thousand  dollari.  with  a 
surety  or  sureties,  to  be  approved  by  this  court, 
for  the  faithful  performance  of  his  duty  m 
connection  with  the  said  sale,  and  that  he  shall 
at  all  times  be  subject  to  the  control  and  order 
of  this  court  In  matters  touching  the  trust,  and 
that  the  coats  of  this  proceeding  are  payable 
out  of  the  principal  of  the  trust  estate." 

It  having  been  suggested  to  Chapman 
Maupin— presumably  by  Green— that  the  de- 


cree  in  this  cause  could  not  be  fuDy  carried 
into  effect  without  a  conveyance  by  him  of  tha 
trust  property,  with  all  the  i)Owers  of  the  sor> 
vivinff  trustee,  to  his  successor,  he  executed, 
March  8,  1888,  to  Green  a  deed,  granting  and 
assigning  to  him  and  to  his  succeasora  aU  tha 
grantor's  right,  title  and  estate  in  and  to  the 
property  devised  to  the  grantor  by  the  will  of 
Mary  K.  Macpherson.  "in  trust  for  the  uses 
and  purposes  set  out  fai  said  will,  and  coupled 
with  all  the  powers  thereby  ocmf erred  on  Cha 
trustees  therein  named." 

On  the  7th  of  March,  1888.  Green,  as  tmalee, 
reported,  in  this  cause,  a  nle  he  had  made, 
throug;h  agents,  on  the  8l8t  of  January,  1^88. 
to  A.  M.  Kenaday,  of  the  lot  and  improve- 
ments on  F  Street  for  $11,000  in  caah  to  be 
paid  on  the  ratification  of  the  sale.  While  he 
expressed  a  belief  that  his  powers  under  the 
will  were  sufiScient  to  enable  him  to  execute  a 
valid  deed  to  the  purchaser,  he  was  unwilUnff 
to  do  so  without  the  approval  of  the  court. 
The  sale  was  thereupon,  on  the  day  this  report 
was  noAde,  ratified  and  confirmed  by  the  coort,  [IC 
but,  80  fw  as  the  record  shows,  without  notice 
of  the  sale  or  of  the  above  apiplication  to  the 
court  being  given  to  either  of  the  present  plain- 
tiffs or  to  anyone  representing  them. 

Green  and  Eenaday,  ui)on  the  petition  of 
the  plaintiffs,  were  required,  March  17,  1888^ 
to  snow  cause,  within  a  time  named,  why  the 
order  ratifying  and  confirming  the  sale  to  Ken- 
aday  should  not  be  set  aside  as  having  been 
improvidently  made,  the  sale  itself  vacated, 
and  Green  removed  ^m  the  oflSce  of  trustee. 
This  order  was  served  upon  Green  March  19, 
1888,  and  Eenadi^  filed  an  affidavit,  allefdng 
that  he  purchasea  in  ffood  faith,  and  insistinc 
upon  his  rigtxi  to  hold  the  property.  Hia  afi£ 
davit  shows  that  the  sale  was  consummated  on 
the  7th  of  March,  1888,  the  day  on  whkikk  H 
was  approved  by  the  court. 

By  an  order  made  March  98,  1888,  Green 
was  directed  to  pay  into  the  registry  of  the 
court,  on  or  before  March  28, 1888,  aU  the 
fund  of  every  kind  and  description  in  his  ban^ 
as  trustee  in  this  cause,  and  to  make  answer 
within  one  week.  He  filed  an  answer  on  the 
29th  of  March,  1888,  in  which  he  denied  thai 
the  Older  confirming  the  sale  was  improvideotly 
made,  or  that  the  price  pdd  for  the  property 
was  inadequate,  lie  rested  his  authority  to 
make  the  sale  upon  the  decree  appointing  hiai 
trustee,  and  upon  the  deed  made  to  hun  bf 
Chapman  Maupin. 

All  the  prayers  of  the  petition  of  the  plain- 
tiffs, filed  March  17,  1888,  were,  upon  final 
hearing,  denied.  From  that  order  the  plain- 
tiffs prosecuted  an  appeal  to  the  general  ta  m. 

In  pursuance  of  an  order  of  courts  Green 
deposited  in  its  registry  one  bond  of  the  City 
of  Richmond,  larginia,  numbered  97,  and 
standing  in  hia  name  as  tiuatee,  and  also 
$4,921.23  in  cash.  The  last-named  aoro  waa» 
by  an  order  passed  May  28, 1888,  directed  lo 
be  mvested  in  notes  secured  upcm  real  estate, 
and,  until  the  court  otherwise  directed,  the 
interest  accruing  upon  the  above  bond  waa  di- 
rected to  be  paid  to  the  plaintiffs  or  to  their 
authorized  attorney,  and  not  to  Green. 

Notwithstanding  these  ordera.  Green  col- 
lected the  interest  upon  the  bond  of  theCHyof 
Richmond,  and  paid  it  to  broken  in  dla^Mge     U*'J 
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of  his  personal  indebtedness  tofhem.  He  was 
therefore  ordered,  July  5,  1888,  forthwith  to 
pay  into  the  regis^  of  the  court  the  whole  of 
the  interest  upon  that  bond  accrued  and  pay- 
able on  the  2d  of  July,  1888.  He  subfleauently 
flnoved  to  rescind  that  order.  And  Eenaday 
filed  his  petition,  in  general  term,  praying  that 
the  appeal  from  the  decree  In  special  term  be 
dismissed  for  want  of  lurisdiction. 

Upon  final  hearing  In  the  general  term  it 
-was  adjudged  that  the  order  of  March  7, 1888, 
•oonfirming  the  sale  by  Green,  be  set  aside;  that 
the  sale  itself  be  yacated;  that  Green  be  remoyed 
from  his  oflQce  and  denied  commissions  as  trus- 
tee; that  he  be  required  to  pay  into  the  registry 
of  court  the  full  sum  receiyed  by  him  as  the 
price  of  the  property  referred  to  in  his  report, 
4md  all  other  money,  stock,  certificates  of  de- 
posit and  eyidences  of  indebtedness  receiyed  or 
held  by  him  as  trustee  under  his  appointment 
in  this  cause;  and  that  the  cause  be  remanded 
to  the  court  in  special  term  to  ascertain  the 
amount  to  be  paid  l>y  him,  and  to  appoint  a 
trustee  in  his  place. 

From  that  decree  separate  appeals  hafe  been 
prosecuted  by  Eenaday  and  Green. 

Me8$r$.  Gwnpge  F.  Applebjr  and  Cal- 
ideron  Carlisle,  for  Eenaoay: 

When  the  suryiying  trustee  conyeyed  the 
title  and  estate  in  the  premises  to  the  succeed- 
ing trustee,  he  obtained  the  title  and  estate, 
not  under  the  decree,  but  inttant&r  as  a  deyisee 
imderthe  will. 

Gamei  y.  SHles,  89  U.  S.  U  Pet.  826  (10: 
478):  ffonriek  y.  I^eely,  77  U.  S.  10  WaU.  866 
19:  947);  Barton,  IWaTims  of  Conyeyandng, 


In  a  Judicial  sale,  the  purchaser  is  neyer  af- 
fected l^  the  disposition  of  the  purchase 
money,  howeyer  unwise  or  illegal. 

KnotU  y.  SUanu,  91  U.  8.  641  (28:  258). 

Enumerated  motions  are  such  as  must  in- 
irolye  the  merits  of  the  suit. 

Met,  B.  Oo.  y.  Moore,  121  U.  8.  566  (80: 
1024);  Fenn  y.  Holme,  62  U.  8.  21  How.  481 
<16: 198);  Doddrige  y.Oainee,  1  Mac  A.848, 844. 

Appeals  are  giyen  in  equity  causes  from  or- 
ders or  decrees  inyolying  the  merits. 

Hovejf  y.  McDonald,  109  U.  S.  156, 157  (27: 
690). 

An  order  of  special  term  opening  or  refusing 
to  open  a  decree  of  sale,  ia  not  appealable  to 
general  term. 

Kingsland  y.  Bartlett,  8  Abb.  Pr.  42.  28 
Barb.  480;  Young  y.  Bloomer,  22  How.  Pr. 
S88;  Buffalo  Savinge  Bank  y.  Newton,  28  N. 
Y.  160;  Boucher  y.  Boucher,  8  MacA.  458; 
Fhiaipe  y.  Negley,  2  Mackey,  286. 

The  denial  of  a  motion  or  petition  to  reopen 
a  decree  is  not  appealable. 

Brockett  y.  Brockett,  48  H.  8.  2  How.  240 
<11:  252);  Wylie  y.  Oox,  55  U.  8.  14  How.  2 
<14:  801). 

The  general  term  had  no  appellate  Jurisdic- 
tion in  the  premises,  and  its  decree  against  the 
sale  to  this  appellant  is  coram  non  judice,  and 
this  court  has  the  authority  to  set  aside  the  said 
decree. 

Bloeeom  y.  Milwaukee  d  0.  B.  Go.  68  U.  8. 
1  Wall.  655(17:  678);  Hof>eyT.  McDonald,  109 
TJ  8.  155  (27:  889). 

The  decree  of  the  general  term  setting  aside 
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the  sale  to  the  appellant  is  a  final  decree  as  to. 
him. 

ButterfiM  y.  Usher,  91  U.  8.  248  (28:  819). 

The  appointment  of  a  new  trustee  ^is  not 
complete  until  the  property  is  yested  in  him. 

MiUer  y.  Sherry,  69  U.  8.  2  Wall.  248,  249 
Ml  829,  880);  Olennr.  Bueey,  MacA.  &Mack. 

Meare,  SL  O.  Claiiir^^>>  a>^  CaienoTe 
O.Leet  for  Green: 

A  trustee  may  appeal  when  the  property 
under  his  charge  is  of  sufficient  amount^  al- 
though he  had  no  interest  in  the  estate. 

McPhereon  t.  Ooob,  96  U.  8.  404  (24:  746); 
Carter  t.  Gutting,  12  U.  8.  8  Cranch,  251  (8: 
558);  Atkineon  y.  McGormick,  76  Va.  791. 

If  the  trustees  exercise  their  discretionary 
powers  in  good  faith,  and  without  fraud  or 
collusion,  the  court  cannot  reyiew  or  control 
that  discretion. 

Aleyn  y.  Bdchier^  1  Lead.  Cas.  in  Eq.  *877; 
Bead  y.  Pattereon,  19  Cent.  Bep.  880,  44  N. 
J.  Eq.  211;  Peny,  Trusts.  §§  277,  511. 

Meeere.  Lelcn  Robinson  and  Henry 
Wise  Oarneit,  for  appellees: 

Powers  that  imply  a  personal  confidence  in 
the  donees  can  only  be  tXerdsed  by  the  persons 
to  whom  they  are  expressly  giyen. 

Hill,  Trustees,  211,  226.  Si;  Ook  t.  Wade, 
16  Yes.  Jr.  45;  Ifeieman  y.  Warner,  1  8im.  N. 
8.457. 

The  power  of  changinc^  the  character  of  the 
fund  is  reposed  in  the  aiscretion  of  Judicial 
tribunals. 

Quiek  y.  FUher,  9  N.  J.  Eq.  805;  Lewin, 
Trusts,  846,  855. 

Where  the  acts  or  omissions  of  a  trustee  are 
such  as  to  show  a  want  of  reasonable  fidelity, 
a  court  of  equity  will  remoye  hiuL 

Gavender  y.  dai)ender,  114  U.  8. 472  (29:  214). 

Commissions  are  allowed  to  trustees  as  a 
compensation  for  seryices  in  the  execution  of 
their  trust,  and  in  case  of  gross  nefflect  or  of 
unfaithfulness  the  court  may  properly  disallow 
them. 

Cook  y.  Lowry,  95  N.  Y.  104;  Gram  y.  Gram^ 
2  Redf .  244. 

When  trustees  depart  from  that  rule  of  con- 
duct which  their  duty  prescribes  to  them, 
neither  they  nor  those  who  claim  under  them, 
with  notice  of  the  trust  and  of  its  breach,  can 
sustain  an  interest  derived  from  their  breach 
of  trust. 

Adair  y.  Shaw,  1  8ch.  &  Let  262;  Hoyen- 
den.  Frauds,  484. 

A  purchaser  by  a  deed  from  a  grantor  who 
is  a  trustee  and  so  styles  himself  has  notice  of 
the  trust 

Pom.  Eq.  §§  680,  659,  770. 

When  the  cestui  que  trust  ia  ef  age  or  «u^ 
juris  the  trustee  has  no  right  (unless  en>ress 
power  is  given)  to  change  the  nature  of  the 
estate,  as  by  oonyertinff  land  into  mone^  or 
money  into  land,  so  as  to  bind  the  eeetw  que 
trust. 

2  8tory,  Eq.  §  978. 

It  is  competent  for  the  trustee  to  sell  trust 
property  by  and  with  the  consent  and  appro- 
bation of  tne  cestui  que  trust,  proyided  there 
be  no  restriction  upon  his  powera  in  the  deed 
and  no  limitation  oyer  to  ohildien  or  third 
persons. 

Arrington  t.  Cherry,  10  Oa.  429. 
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It  may  be  questioned  whether  the  power  of 
the  court  extends  to  a  case  where  the  trust  is 
for  a  chiss  of  persons  some  of  whom  may,  but 
have  not  yet,  come  into  existence. 

Tray  v.  Troy,  1  Busb.  Eq.  86;  CUurke  ▼. 
Haye»,  9  Gray,  428;  Bs  Jones,  2  Barb.  Ch.  22. 

Mr.  Juitice  Harlate  delivered  the  opinion 
of  the  court: 

The  appellees  have  moved  to  dismiss  each  of 
these  appeals  upon  the  ^und  that  the  value 
of  the  matter  in  dispute  is  not  sufficient  to  give 
this  court  jurisdiction;  and  with  the  motions 
to  dinniss  was  Joined  a  motion  to  affirm  the 
decree  as  to  each  appellant  Both  motions  to 
dimniss  are  overruled.  As  to  Kenaday,  the 
decree  denies  his  right  to  propertv  of  which 
he  claims  to  be  the  owner,  and  which  Is  of  the 
ri231  ^<^ue  of  eleven  thousand  dollars.  He  paid 
^  that  sum  for  it  in  cash  to  Green  as  trustee.  It 
is  true  that  there  are  funds  in  the  registrv  of 
the  court  below,  which,  in  the  event  of  the 
affirmance  of  the  decree,  can  be  paid  over  to 
him,  and  he  be  thus  far  reimbursed  for  what 
he  paid  to  Green  on  the  purchase  of  the  prop- 
erty. But  we  think  that  the  value  ox  the 
spedflc  property  which  is  in  litigation  must  de- 
termtiie  the  jurisdiction  of  this  court  And 
the  same  principle  must  control  the  right  of 
Green  to  appeal.  It  cannot  be  said  that  his 
riffht  to  commissions  as  trustee  constitutes  the 
whole  matter  in  dispute  between  him  and  the 
appellees.  He  claims,  as  trustee,  the  right  to 
hold  and  control  the  proceeds  of  the  sale 
made  to  Eenaday.  The  order  renaoving  him 
as  trustee  involves  his  ownership  and  control 
of  the  trust  estate  for  the  obiects  expresied  hi 
the  will,  and  therefore  the  value  of  that  estate 
is  the  value  of  the  matter  in  dispute  for  the 
purposes  of  an  appeal  by  him. 

We  pass  to  the  consideration  of  the  cve 
upon  its  merits. 

It  is  contended  by  the  appellants  that  the 
ffeneral  term  cannot  exercise  any  jurisdiction 
m  equity  unless  (1)  a  suit  or  proceeding  or 
motion  be  ordered  by  the  court  holding  the 
special  term,  to  be  heard  by  the  general  term 
in  the  first  instance,  or  (2)  a  motion  be  filed  in 
a  suit  that  by  the  rules  of  the  general  term  is 
designated  as  an  enumerated  motion,  or  (8)  an 
appeal  by  a  party  aggrieved  be  taken  from  an 
order,  ludgment  or  oecree  of  the  special  term 
which  involves  the  merits  of  the  action  or  pro- 
ceeding. The  argument  is:  As  the  applica- 
tion to  set  aside  the  order  confirming  the  sale 
to  Eenaday  was  heard  and  determined  in  spe- 
cial term;  as  such  application  could  not  be  re- 
garded as  an  enumerated  motion;  as  an  appli- 
cation to  reopen  the  decree  of  confirmation 
was  addressed  to  the  discretion  of  the  court 
and  not  appealable,  and,  for  that  reason,  did 
not  involve  the  merits  of  the  proceeding,  and 
as  there  was  no  appeal  from  the  order  confirm- 
ing the  sale, — the  general  term  was  without 
jurisdiction  to  review  the  order  of  the  special 
term  refusing  to  set  aside  the  previous  order 
confirming  the  tale. 

This  argument  is  based  upon  a  misconception 
of  the  object  and  scope  of  the  proceeding  in- 
[184]  stituted  by  appellees  on  the  17th  of  March,  1888. 
By  their  petition  filed  on  that  day  they  assailed, 
as  fraudulent  the  sale  made  by  Green  to  Een- 
aday, and  asked  that  the  order  confirming  it  be 
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set  aside  and  Green  removed  from  the  trustee* 
skip.  Upon  that  petition  Green  and  Eenaday 
were  ruled  to  show  cause  why  the  order  of 
March  7,  18o8,  ratifying  and  confirmine  the 
sale,  should  not  be  set  aside,  the  sale  itself  va- 
cated, and  the  trustee  removed.  They  both 
appeared  to  that  petition;  Eenadav,  oy  affi- 
davit, insisting  upon  his  right  to  hold  the  prop> 
erty,  and  Green  by  formal  answer.  The  cam 
was  heard  in  special  term  upon  tiiis  petition, 
and  it  was  ordered  that  all  of  its  prayers  hi 
denied.  From  that  order  the  petitioners  ap- 
pealed to  the  general  term.  It  was  clearl  v  aa 
order  involving  the  merits  of  the  proceeding; 
because,  unless  reversed  or  modified,  it  soa- 
tained  the  sale  to  Eenaday,  confirmed  his  right 
to  hold  the  property  as  against  the  appell«% 
and  held  Green  in  the  position  of  trustee,  u 
was  not  an  appeal  simply  from  an  order  refus- 
ing to  set  aside  the  decree  of  confirmation,  but 
one  that  involved  the  integritv  of  the  order 
confirming  the  sale,  and  therefore  the  merits 
of  the  whole  case  made  by  the  petition.  As 
said  by  Mr.  Justice  Merrick,  in  the  opinion 
delivered  bv  him  when  the  court  below  over- 
ruled a  petition  for  rehearing:  "It  is  apparent 
that  in  this  case  the  most  substantial  rights  of 
the  parties  were  involved.  Here  is  an  applica- 
tion at  the  same  term  at  which  an  order  is 
passed  ratifying  a  sale,  which,  being  passed 
and  not  appealed  from  or  corrected  in  any  other 
mode,  would  definitively  settle  the  rights  of 
the  parties  and  deprive  the  petitioners  tXmo- 
lutely  and  forever  of  a  title  to  real  estate  by 
the  conversion  of  the  realty  into  a  sum  of 
money,  whether  the  full  or  an  inadequate  price 
for  tiie  value  of  the  land  need  not  be  con- 
sidered."  • 

The  next  contention  of  the  appeuant  Eena- 
day is  that  he  is  a  bona  fide  purchaser  for  value 
of  this  property  from  a  trustee  who  had  full 
power,  under  the  wUl  creating  him  trustee,  ia 
connection  with  the  deed  to  him  from  Chapinaii 
Maupin,  the  surviving  trustee,  to  sell  and  con- 
vey; and  that  his  right  to  hold  the  property 
cannot  be  affected  unless  there  was  such  inad^ 
quacy  of  price  as  indicated  collusion  between 
him  and  the  trustee.  It  may  be  that  the  sur- 
viving trustee,  under  the  broad  powers  of  sale 
given  bv  ihe  wiU,  could  in  his  aiscretion  have 
sold  this  property  if  he  had  not  surrendered 
his  position  as  trustee,  and  if  the  title  had  not. 
"bj  tne  decree  of  the  court,  been  taken  out  of 
him.  And  it  may  be  that  it  was  competent 
for  him,  while  holding  the  trusteeship,  to 
transfer  to  someone  else,  by  a  written  instru- 
ment, the  powers  the  will  gave  him.  But  he 
had  not  exercised  any  such  powers  prior  to  the 
decree  of  March  29,  1882,  devesting  him  of 
titie,  and  substituting  Green  in  his  place  as 
trustee.  After  that  date  he  had  no  connection 
with  tiie  trust  estate,  and  his  powers  as  trustee 
ceased.  That  he  had  the  right  to  surrender 
his  trust,  and  that  it  was  competent  for  a  court 
of  equitv  to  appoint  another  person  to  take  the 
titie  to  the  trust  property,  cannot  in  our  opin- 
ion, be  successfully  questioned.  But  the  order 
appointing  a  new  trustee  expressly  dedared 
that  he  ^ould  at  all  times  be  subject  to  the 
control  and  order  of  the  court  touching  the 
trust  His  subsequent  sale,  therefore,  of  the 
property  was  subject  to  confirmation  or  rete» 
tion  by  the  court    He  could  not  pass  the  otla 
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wlthoat  Ha  coDsent.  The  deed  from  Obapman 
Maopfin.  after  he  had  ceased  to  be  trustee,  did 
not  Md  to  Qreen's  powers,  or  place  him  or  the 
trust  estate  heyoDd  the  control  of  the  court 
which  appointed  hidi. 

It  results,  from  wnat  has  been  said,  that  the 
rights  acquired  by  Eenaday,  under  his  pur- 
chase from  Green,  were  subject  to  the  power 
of  the  court  to  ratify  or  disapprove  the  sale. 
The  order  approviniir  the  sale  was  improvi- 
•dently  passed,  because  made  without  notice  to 
the  beneficial  owners  of  the  property,  who 
were  entitled  to  its  income,  and  who  were  be- 
fore the  court  for  the  protection  of  their  rights. 
The  confirmation  was  obtained  by  the  trustee 
with  knowledge  that  the  appellees,  if  notified 
of  the  application  to  the  court,  would  oppose 
its  ratification. 

Under  all  the  circumstances  disclosed  by  the 
record — and  which  it  will  serve  no  useful  pur- 
pose to  state  in  detail— we  are  of  opinion  that 
the  court  below  did  not  err  in  setting  aside  the 
confirmation  of  the  sale,  vacating  the  sale  it- 
self, and  removing  the  trustee  without  aUow- 
inghim  any  commissions. 

The  decree  behto  is  in  aU  partictUare  affirmed. 


AMELIA    A.   GUNTHER    et   al.,   Exrs. 
and  Trustees,  Plffs.  in  Err,, 

9. 

THE  LIVERPOOL  AND  LONDON  AND 
GLOBE   INSURANCE   COMPANY 

<8ee  S.  a  Beporter*s  ed.  llO-Uaj 

JMicy,  eanstruetion  of— privilege  to  keep  kero- 
eenefar  lighU— breach  of  condition,  bifnhom— 
act  cf  ieaeee  or  other  person— came  ofjkf— 
terdtd^  when  court  map  direct. 

L  Where  a  policy  of  fire  Insoranoe  permits  the  use 
of  kerosene  or  Uke  oU  ^*f  or  lights,  If  the  same  Is 
drawn  and  the  lamps  are  filled  and  trimmed  hy 
dayllffht  only,**  the  words  *'  for  li^rhts**  are  re- 
stricted in  meaning  to  lighting  the  insured  prom- 
ises  only,  and  the  words  **by  daylight**  are  in- 
tended  to  prevent  the  use  of  artificial  light  from 
which  the  oil  might  catch  fire. 

t.  The  clause  written  in  the  margin  of  the  policy, 
granting  a  privilege  ^*to  keep  not  exceeding  five 
barrels  of  oil  on  said  premises,**  does  not  dispense 
with  the  printed  regulations  as  to  precautions  in 
handling  or  using  it. 

t.  Where  the  use  of  gas  apparatus  had  been  discon- 
tinued before  the  fire,  the  privilege  to  use  It  in 
the  poUoy  does  not  alfect  the  case. 

4.  A  breach  of  the  conditions  by  anjrone  permitted 
by  the  assured  to  occupy  the  premises  is  equiva- 
lent toa  breach  by  the  assured  himself. 

8.  The  assured  was  chargeable  with  any  acti  of  his 
lessee  m  keeping  on  the  premises  any  of  the  pro- 
hibited articles,  although  they  were  not  intended 
to  be  used  there  but  for  lighting  other  places. 

41.  The  policy  was  avoided  if  kerosene  or  like  oU 
was  drawn  upon  the  premises  near  a  lighted  lamp 
by  any  person  acting  by  the  direction  or  under 
the  authority  of  the  lessee. 

7.   a%e  testiaiony  In  this  case  held  to  establish  be- 


yond a  reasonable  doubt  that  the  fire  was  caused 
by  a  breaoh  of  the  conditions  of  the  policy. 
9k  Whore  the  oonrt  would  deem  It  its  duty  to  set 
aside  a  verdict  f6r  plaintUT  if  given  by  a  Jury,  on 
account  of  the  want  of  sufficient  evidence,  the 
court  Is  not  bound  to  submit  the  case  to  the 
juiy«  but  may  direct  a  verdict  for  defendant* 

[No.  1867.] 
Argued  Jan.  16, 1890.  Decided  March  S,  1890. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York  to  review  a  judgment  for  d^end- 
ant  upon  the  direction  of  tne  court  in  an  ac- 
tion on  policies  of  fire  insurance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Bainbrid^e  Smith,  for  plaintifb 
in  error: 

When  a  witness  has  made  contradictory 
statements  in  relation  to  the  same  subject  or  m 
contradicted  hy  other  witnesses,  his  ci^dibility 
is  a  question  of  fact  for  the  jury. 

EoeMer  v.  Adler,  78  N.  Y.  287. 

When  the  court  directs  a  verdict,  the  party 
against  whom  the  verdict  is  directed  is  entitled 
not  only  to  all  the  facts  proved  by  the  evidence 
introduced,  but  also  the  facts  which  that  evi- 
dence legally  may  conduce  to  prove. 

Young  v.  Black,  11  U.  8.  7  Cranch,  665  (8: 
440);  IHeaeanU  v.  Fant,  89  U.  8.  22  Wall.  107 
(22:  788);  Sherry  v.  N.  T.  0.  ik  K  R.  R,  Co. 
6  Cent  Rep.  857,  104  N.  Y.  662,  657. 

The  court  below  had  no  power  to  direct  a 
verdict  for  the  defendant  heoiuse  the  facts  up- 
on which  that  direction  was  based  were  in  dis- 
pute. 

Boston  Merchants  Nat,  Bank  v.  Boston  State 
Bank,  77  U.  a  10  WalL  604  (19:  1008);  Roun^ 
tree  v.  Smith,  108  U.  8.  269  (27:  722). 

There  was  no  violation  of  any  of  the  condi- 
tions in  the  policies. 

Show  v.  Robberds,  6  Ad.  &  El.  76;  Dobson  y. 
Sotheby,  1  Mood.  &  Malk.  90;  Jones  y.  Howard 
Ins.  Of.  10  N.  Y.  8.  R.  129. 

The  written  parts  of  a  policy  of  insurance 
always  control  the  printed  parts,  and  in  the 
case  at  bar  the  printed  privilege  is  entitled  to 
the  same  consideration  and  weight  as  if  it  were 
written. 

1  Wood,  Fire  Ins.  (2d  ed.)  161,  §  60;  ffoff^nan 
v.  jEtna  F.  Ins.  Oo.  82  N.  Y.  4(fe;  Harper  y. 
Albany  Mut.  Ins.  Oo,  17  N.  Y.  194;  Harper  y. 
N,  T.  City  Ins,  Oo.  22  N.  Y.  441;  Moidor  y. 
Am.  L.  Ins,  Oo.  Ill  U.  8.  885  (28:  447);  Norths 
ern  Mut.  Ins.  Oo.  y.  Haeelett,  2  West.  Rep.  690. 
105  Ind.  212. 

The  privilege  to  use  kerosene  oil  is  independ- 
ent; no  forfeiture  is  provided  In  the  privilege. 

Marcus  v.  St.  Louis  Mut.  L.  Ins,  Oo.  68  N. 
Y.  625;  mtford  y.  Germ.  F.  Ins.  Oo.  127  U. 
8.  899  (82:  196}. 

The  word  "  keep"  is  a  yery  general  term. 

Hynds  y.  Schenectady  Oo.  Mut.  Ins.  Oo.  11 
N.  Y.  554,  661. 

The  defendant,  in  ^ranting  the  privilege,  is 
presumed  to  know  the  assured  would  avail 
himself  of  it 

Bennett  v.  North  Brit.  &  M.  Ins.  Oo.  81  N. 
Y.  278;  Van  Schoick  v.  Niagara  F.  Ins.  Oo. 


Votmr-As  to  insurance;  breach  of  eonditUme  by 
ifiMlpo/rHes;  when  policy  invamdated^-^oe  noU  to 
Uif^sipooi  *  L.  *  O.  Ins.  Oo.  v.  Gtmther,  29: 676. 

U4  U.  8. 


Misrepresentation  or  fraud  vWaUs  fwlfoy. 

note  to  M*Lanahan  y.  Universal  Ins.  Oo.  7:  06;  also 
naU  to  Oolumbian  lim.  Oo.  v.  Layrehce.  7:  88B. 
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68  N.  Y.  484;  Biekmond  t.  Niagara  F.  In$, 
Oo.  79  N.  Y.  280,  239. 

If  the  iDsuraoce  companr  issae  a  policy  with 
fall  knowledge  or  notice  or  ihe  facts  which  are 
in  yiolation  of  the  provision  in  the  policy,  it  is, 
after  the  destruction  of  the  property  by  fire, 
estopped  from  claiming  that  in  consequence  of 
those  facts  the  policy  is  invalid. 

GermarUa  F,  In$.  Co,  v.  Hick,  15  West  Rep. 
158. 125  lU.  861 :  DtoeUingHatm  Tnt.  Co.  ▼. 
Brodie,  40  Alb.  L.  J.  884;  1  Wood,  Fire  Ins. 
(2d  ed.)  161,  g  60.  and  cases  cited. 

The  error  of  the  court  below  is  in  holding 
that  the  two  privileges  granted  to  the  assured 
are  restrictions. 

Benedict  v.  Oeean  2n$.  Oo.  41  N.  Y.  898; 
Earvcr  v.  N.  Y.  City  In$,  Oo.  22  N.  Y.  441; 
Btoui  V.  Commerdat  {71  Assur.Oo,  12  Fed. 
Rep.  554;  PluBnix  Itu,  Co.  v.  SU^ughter,  79  U. 
S.  12  WaU.  404  (20:  444);  Barry  v.  Eamburg 
F.  In:  Co.  12  Cent.  Rep.  787, 110  N.  Y.  1; 
Herrman  v.  Merehanti  Ins.  Co.  81  N.  Y.  184. 

Courts  in  interpreting  conditions  in  a  policy 
of  insurance  will  construe  them  strictly  against 
the  insurer. 

Hoffman  v.  JStna  inf.  Op.  82  N.  Y  405; 
Bann  v.  OotumbtuHoinshu.  Oo.  59  N.  Y.  887; 
McMcwter  v.  North  American  Int.  Oo.  55  N. 
Y.  223.  282;  1  Wood,  Ins.  (2d  ed.)  161. 

The  defendant  having  moved  Uie  court  to 
direct  a  verdict  for  the  defendant  and  the  court 
having  in  accordance  with  that  request  nuule 
such  direction,  the  defendant  is  estopped  from 
claiming  there  was  any  question  of  fact  to  be 
passed  upon bythe  jury. 

Pateling  v.  U.  8.  8  U.  S.  4  Cranch,  219  (2: 
901);  Columbian  Int.  Oo.  v.  CatUtt,  2C  U.  S. 
12  Wheat.  889  (6:  666);  IMuchardt  v.  Allent, 
68  U.  S.  1  WaU.  869  (17:  645);  PUaaanU  v. 
Fant,  89  U.  8.  22  Wall.  117  (22:  780);  26 
Meyer,  Fed.  Dec  8  1572;  People  v.  Boe,  1  Sill, 
470,  and  cases  cited  in  note. 

This  rule  is  not  inconsistent  with  thai  which 
obtains  in  the  State  of  New  York. 

CoUigan  v.  Scott,  58  N.  Y.  670;  Exeeltior 
Fire  Int.  Oo.  v.  Boyal  Int.  Oo.  55  N.  Y.  848; 
Ormet  v.  Dattchp,  &  N.  Y.  448,  449;  Dillon  v. 
Cockeroft,  90  N.  Y.  649. 

Mr.  wUIiaas  Allen  Butler,  for  defend- 
ant in  error: 

The  cause  was  first  tried  November  15, 1881, 
and  a  verdict  rendered  for  plaintiff.  The 
Judgment  entered  on  this  verdict  was  reversed. 

Liverpool  d  L.  dt.  O.  Int.  Oo.  v.  Ounther, 
116  U.  8.  118  (29:  575). 

It  is  the  clear  duty  of  the  court  to  set  aside 
the  verdict  of  a  lury  founded  on  a  disbelief  of 
clear,  uncontradicted  and  undisputed  evidence. 

Lomer  v.  Meeker,  26  N.  Y.  861. 

Even  where  there  may  be  a  sdntiUa  of  evi- 
dence, the  question  for  the  court  is  whether 
there  is  any  evidence  upon  which  the  jury  can 
properly  proceed  to  find  a  verdict 

Schuylkill  A  D.  Imp.  Oo.  v.  Munton,  81  U. 
S.  14  Wall  442  (20:  867);  Pleatantt  v.  Fant, 
89  U.  S.  22  Wall.  116  (22: 780);  Marion  County 
f.  Clark,  94  U.  8.  278  (24:  59)]  Bwight  v.  Qer- 
mania  Life  Int.  Oo.  4  Cent  Rep.  529, 108  N. 
Y.  841,  859;  SehoflOd  v.  Chicago,  M.  dt  8t.  P. 
B  Oo.  114  U.  S.  615  (29:  224),  and  cases  cited, 
619  (226). 

The  privilege  attached  to  the  policies  as  a 
rider  and  pasted  qp  the  face  of  each  polii^,  "  to 
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use  kerosene  oil  for  lights;  lamps  to  be  filled 
and  trimmed  by  davlight  only,"  was  not  a 
waiver  of  the  condition  of  the  policy  against 
drawing  the  oil  by  daylight 

McMuier  v.  North  Am.  Int.  Oo.  55  N.  Y. 
222;  Mack  v.  Boehetter  German  Int.  Oo.  9  Ceau 
Rep.  277, 106  N.  Y.  560,  564,  565;  WarHng- 
tonY.  Early,  2  EL  &  BL  768:  Detoey  v.  Beed,. 
40  Barb.  16,  21. 

The  written  privilege  on  the  margin  of  the 

Eolicy,  "to  keep  not  exceeding  five  oarrels  of 
erosene  oil  on  said  premises,  did  not  annul 
the  restriction  as  to  the  drawing  the  ofl  and 
fiUing  and  trimming  the  lamps  by  daylight 

Sawige  v.  Hou>ard,  52  N.  Y:  502,  504. 

In  the  absence  of  express  proof  from  whicb 
the  intention  to  permit  the  keeping  for  sale  caa 
be  inferred,  the  prohibitory  or  r»trictive  pro- 
visions of  the  policy  control. 

Matton  v.  Farm  Bldgt.  Int.  Oo.  78  N.  Y. 
810;  Beer  v.  Int.  Oo.  »)  Ohio  St  109;  ^>- 
mingham  Fire  Int.  Oo.  v.  Kroegher,  88  Pa.  64;. 
Lancaster  Fire  Ins,  Co.  v.  Lenheim,  89  Pa.  497; 
Pittsburgh  Int.  Oo.  v.  Fratee,  107  Pa.  521;. 
Oarlin  v.  Wettern  Assur.  Co.  57  Md.  515:  CW- 
Hm  t.  FhrmviOe  Int.  d  B.  Oo.  79  N.  0. 
279;  Putnam  v.  Oommonwedtth  Int.  Oo.  IS 
Blatchl  868. 

The  test  must  be.  In  every  case,  the  intention 
of  the  parties  as  expressed  in  the  contract,, 
viewed  In  the  light  of  the  circumstances  sur- 
rounding it 

Wittiamt  v.  Pdopl^t  F.  Int.  Oo.  57  N.  Y. 
274;  Matton  v.  Farm  Buildingt  Int.  Oo.  78  N. 
Y.  810;  Sperry  v.  Springfield  F.  d  M.  Int.  Oo. 
26  Ted.  Itep.  284. 

Mr.  Juttice  Chray  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  a  citizen  of 
New  York  against  a  British  coiporation  on  two 
policies  of  fire  insurance,  dated  November  16, 
1877,  and  extended  to  July  15,  1880,  the  one 
on  buildings,  and  the  other  on  fixtures,  furni- 
ture and  omer  i>ersonal  property  in  and  about 
the  same. 

Each  policy  described  the  principal  buildine 
as  follows:  "The  two  story  frame  hotel  build- 
ing, with  one  story  frame  kitchen  and  two- 
story  frame  pavilion  adjoining  and  communi- 
cating, situated  on  Gravesend,  Bay  of  Bath, 
Kings  County,  Long  Island  (it  is  understood 
that  the  above  property  is  to  be  occupied  by  » 
family  when  not  in  use  as  a  hotel);  privilege 
to  use  gasoline  gas.  gasometer,  blower  and  gen- 
erator odng  under  ground  about  sixty  feet 
from  main  building  in  vault,  no  heat  employed 
in  process." 

Among  the  printed  conditions  of  each  policy 
were  the  following: 

'If  the  assured  shall  keep  gunpowder,  fire- 
works, nitroglycerine,  phosphorus,  saltpetre* 
nitrate  of  soda,  petroleum,  naphtha,  gasoline, 
benzine,  benzole  or  benzine  varnish,  or  keep 
or  use  camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oils,  without  written  permis- 
sion in  this  poller^,  then  and  in  every  such  case 
this  Dolicv  shall  ne  void.'' 

"Fetroleum,  rock,  earth, '  coaU  kerosene  or 
carbon  oils  of  any  description,  whether  crude  or 
refined,  benzine,  benzofo,  naphtha,  camphene, 
spirit  gas,  burning  fluid,  tuipentlne,  easoline, 
pnosgene  or  any  other  inflammable  Hquld  are 
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not  to  be  stored,  used,  kept  or  allowed  on  the 
above  premises,  temporarily  or  permanently, 
for  sale  or  otherwise,  unless  with  written  per- 
mission indorsed  on  this  policy,  excepting  the 
use  of  refined  ooal»  kerosene  or  other  carbon  oil 
for  lights,  if  the  same  is  drawn  and  the  lamps 
filled  by  daylight;  otherwise  this  policy  shall 
be  null  and  void." 

Attached  to  and  pasted  on  the  face  of  each 
policy  at  the  time  of  its  issue  was  a  printed  slip, 
signer  by  the  defendant's  agents,  and  in  these 
words:  "Privileged  to  use  kerosene  oil  for 
lights,  lamps  to  be  filled  and  trimmed  by  day- 
light only.  And  on  the  margin  of  the  first 
policy  were  written  and  signed  by  the  defend- 
ant's agents  these  words:  "September  17, 1878. 
Privileged  to  keep  not  exceeding  five  barrels  of 
oil  on  said  premises." 

At  the  first  trial,  a  verdict  was  returned  for 
the  plaintiff,  which  was  set  aside  and  a  new 
trialordered  by  this  court.  110  U.  8. 118  [29: 
575]. 

Afterwards  the  plaintiff  died,  and  the  action 
was  revived  in  the  name  of  his  executors;  and 
the  answer  was  amended  by  leave  of  court,  so 
as  to  set  up^  among  other  defenses,  as  a  breach 
of  Uie  second  condition  above  quoted,  "that 
kerosene,  carbon  oil  or  other  inflammable  liq* 
;iid,  so  stored,  used,  kept  or  allowed  on  said 
premises  as  aforesaid,  was  drawn,  not  by  day- 
nght,  but  at  or  after  dusk  or  dark  and  with  a 
lighted  lamp  or  lantern  near,  in  violation  of 
the  express  terms  of  the  said  condition,  and 
that  the  fire  which  destroyed  said  premises  was 
caused  by  such  proximity  of  said  lighted  lamp; 
and  the  defendant  further  avers  that  it  is  ad- 
vised  and  believes  that  the  said  polidea  thereby 
became  and  were  null  and  void." 

A  second  verdict  for  the  plaintiffs  was  set 
aside  by  the  circuit  court,  for  the  reasons  stated 
in  its  opinion  reported  in  84  Fed.  Rep,  501. 

At  the  third  mal,  the  plaintiffs  introduced 
in  evidence  the  policies,  and  renewal  receipts 
continuing  them  in  force  until  Julv  15,  1880, 
and  proved  the  assured's  ownership  of  the 
property  insured;  and  the  parties  agreed  that 
It  was  destroyed  by  fire  on  August  15, 1879, 
and  that  the  amount  of  the  loss,  with  inteamt, 
was  $41,116.64. 

The  defendant  proved  by  uncontradicted 
evidence  that  a  barrel  of  about  fif  tv  gallons  of 
kerosene  was  bought  by  Walker,  the  lessee  of 
the  premises,  on  August  18, 1879,  and  on  the 
next  day  put  by  him  in  the  oil  room  under  the 
pavilion,  which  was  a  low  room  about  twelve 
feet  square,  with  doors  opening  into  other 
rooms  only.  There  was  conflicting  evidence 
upon  the  question  whether  any  gasoline,  naph* 
tha  or  benzine  was  kept  in  the  oil  room  at  the 
time  of  the  fire.  It  was  admitted  that  in  1878 
the  pavilion  had  been  lighted  by  gasoline  gen- 
erated in  a  gasometer  under  the  privilege  in 
the  first  clause  of  the  policv,  but  that  its  use 
was  discontinued  in  the  fall  of  1878,  and  it  was 
not  used  in  1879. 

The  only  testimony  introduced  as  to  the  oause 
of  the  fire  was  in  substance  as  follows: 

The  defendant  proved  that  the  assured  testi- 
fied at  the  first  trial  that  on  August  15, 1879, 
about  dusk,  he  was  seated  on  the  piazza  of  the 
hotel,  in  sight  of  the  pavilion,  and  saw  some 
men  with  pails  and  a  nght;  that  his  attention 
was  attracted  by  shouts  of  children  playing 
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about  in  front,  and  he  immediately  looked  back 
again  and  saw  the  men  come  out  "as  though 
they  were  afire,"  and  it  did  not  occur  to  him 
that  there  was  a  fire  in  the  oil  room,  although 
he  saw  it;  that  he  called  to  the  men  to  roll  in 
the  high  grass,  and  one  of  them  did  so,  and  an- 
other ran  into  the  water,  and  in  another  instant 
he  saw  the  oil  room'  burning,  and  the  building 
immediately  caught  fire  and  in  an  hour  or  lesa 
was  level  with  the  ground. 

The  defendant  called  as  witnesses  the  two 
men  last  mentioned,  who  testified  that  they  had 
been  sent  from  another  hotel  a  mile  off  with 
two  ordinary  wooden  pails  to  get  five  gallons  of 
gasoline;  that  Walker  a  irecteoone  Schuchardt, 
a  man  in  his  employ,  to  let  them  have  the  oil; 
that  Schuchardt,  carrying  a  lighted  glass  stable- 
lantern  Fith  small  holes  around  the  top,  took 
them  into  the  oil  room,  and  drew  the  oil  from 
a  barrel,  through  a  piece  of  pipe  used  as  a  fau- 
cet, into  the  paUs,  one  of  which  leaked,  and 
much  oil  was  sptiled  upon  the  floor;  that  the 
lantern  was  veiy  near  the  barrel,  and  presently 
there  was  a  blue  flame  across  the  floor,  and  Uie 
whole  room  was  in  a  blaze  of  fire;  that 
Schuchardt  got  out  first,  and  died  of  his  bums; 
that  one  of  the  witnesses  rolled  in  the  grass 
and  was  little  injured ,  and  the  other,  who  ran 
into  the  water,  was  so  severely  burned  as  to  be 
obliged  to  keep  his  bed  for  three  months. 

The  defendant  moved  the  court  to  direct  a 
verdict  for  the  defendant,  "on  the  ground  that 
as  the  established  cause  of  the  fibre  was  the 
drawing  in  the  oil  room  of  the  insured  prem- 
ises about  dusk,  in  the  vicinity  of  a  lighted 
lamp,  of  a  fluid  product  of  petroleum  under  the 
circumstances  shown  by  the  evidence,  not  for 
filling  lamps  on  the  insured  premises,  but  for 
another  and  different  purpose,  this  of  itself, 
and  inespective  of  other  questions  in  the  case, 
constitutes  a  violation  of  the  several  contracts 
of  insurance  in  force  at  the  time  of  the  fire,  as 
contained  in  the  policies  respectively,  thereby 
rendering  the  said  policies  and  each  of  them 
void,  and  defeating  the  right  of  the  plaintiffs 
to  recover  in  this  action." 

The  plaintiffs  requested  the  court  to  submit 
to  the  Jury  the  questions  "whether  there  was 
any  naphtha,  gasoline  or  benzine  on  the  insured 
premises  at  the  time  of  the  fire,"  and  "whether 
the  fluid  which  was  drawn  from  a  barrel  in  the 
oil  room  at  the  time  of  the  fire  was  so  drawn  in 
the  presence  of  a  lighted  lamp." 

The  court  denied  the  plaintiff's  requests  and 
directed  a  verdict  for  the  defendant.  The  plain- 
tiffs excepted  to  these  rulings  and  sued  out  this 
writ  of  error. 

Each  of  the  polices  in  suit  contains  two  con- 
ditions concerning  the  keeping  or  use,  without 
written  permission  in  or  upon  the  policy,  of 
naphtha,  gasoline,  benzine  or  any  burning  fluid 
orchemiod  oil,  upon  the  premises.  Bv  the 
general  terms  of  the  flrst  of  these  conditions, 
the  policy  is  avoided  if  the  assured  shall  ^'keep 
or  use"  any  of  these  article&  By  the  more  spe- 
cific provisions  of  the  other  condition,  the  pro- 
hibited articles  "or  anv  other  inflammable  Ho- 
uid  are  not  to  be  stored,  used,  kept  or  allowed^ 
on  the  premises,  "temporarily  or  permanently,. 
for  sale  or  otherwise,  except  certain  articlea 
named,  and  for  the  purpose  and  with  the  pre- 
cautions therein  specified,  namely,  "excepting- 
the  use  of  lefined  coal,  kerosene  or  other  car- 
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bon  on  for  liffbtt,  if  the  same  is  drawn  and  the 
lamps  filled  oy  daylieht;  otherwise  tbe  policy 
diaU  be  null  and  yoid." 

The  printed  slip,  bearing  the  words  ^Tri^- 
le^  to  use  kerosene  oil  for  lights,  lamps  to  be 
filled  and  trimmed  by  daylight  only/'  was  at- 
tached to  each  policy  and  deflyered  with  it,  and 
mnst  therefore  be  construed  in  connection  with 
and  as  part  of  it,  and  not  as  superseding  any 
consistent  clause  in  the  body  of  the  policy,  it 
is  suggested  that  there  Is  an  inconsistency  be- 
tween the  slip  and  the  exception  above  referred 
to.  But  the  two,  upon  being  compared  with 
one  another,  disclose  no  such  inconsistency; 
and  differ  only  in  that  the  exception  regulates 
the  drawing  of  the  oil,  which  the  slip  does  not, 
while  the  slip  regulates  the  trimming  of  tiie 
lamps,  which  the  exception  does  not.  Taking 
the  exception  and  the  slip  together,  the  effect 
is  the  same  as  if  they  had  been  incorporated  into 
a  single  sentence,  so  as  to  permit  the  use  of 
kerosene  or  like  oil  "for  lights,  if  the  same  is 
drawn  and  the  lamps  are  filled  and  trimmed  by 
daylight  only." 

In  the  exception,  as  well  as  in  the  slip,  the 
words  "for  lights^  are  clearly  restricted  in 
meaning  to  lighting  the  insured  premises  only, 
and  the  words  "by  daylight"  are  intended,  not 
to  denote  day-time  as  opposed  to  nighttime, 
but  to  prevent  the  use  of  anv  artificial  light 
from  which  the  oil  might  eaten  fire. 

The  clause  written  in  the  margin  of  one  poli- 
cy, granting  a  privilege  "to  keep  not  exceeding 
five  barrels  of  oil  on  aud  premises,"  cannot  rea- 
sonably be  construed  as  intending  to  dispense 
with  any  of  the  carefully  preparedpriDtea  reg- 
ulations ooncerninj^  the  precautions  to  be  taken 
in  handling  and  usms  it. 

The  clause  following  the  description  of  the 
principal  buildings  in  each  policy,  "Privilege 
to  use  gasoline  ffas,  gasometer,  blower  and  gen- 
erator bein  sunder  ground  about  sixty  feet  from 
main  building  in  vault,  no  heat  employed  in 
process,"  does  not  affect  the  case;  for  the  use 
of  the  gas  apparatus  had  been  discontinued 
some  time  before  the  fire;  and,  as  has  already 
been  decided,  when  this  case  was  before  us  at 
a  former  term,  that  clause  did  not  sanction  the 
keeping  or  use  of  gasoline  or  other  burning  fluid 
except  for  actuafuse  in  that  apparatus,  lid 
U.  8.  180  [29:  681]. 

It  has  also  been  decided  that  a  breach  of  the 
conditions  by  any  person  permitted  by  the  as- 
sured to  occupy  the  premises  was  eouivalent 
to  a  breach  by  the  assured  himself;  ana  that  the 
assured  was  chargeable  with  any  acts  of  his  les- 
see in  keeping  upon  the  premises  any  of  the  pro- 
hibited uticfes,  althouffb  they  were  not  intend- 
ed to  be  used  there,  but  for  lighting  other 
places.    116  U.  8.  128, 129  [29:  SbO]. 

There  can  be  no  doubt,  therefore,  that  both 
policies  were  avoided  if  kerosene,  gasoline  or 
any  other  carbon  oil  was  drawn  upon  the  prem- 
ises near  a  lighted  lamp  by  any  person  acting 
by  the  direction  or  under  the  authoritv  of  the 
lessee;  and  what  the  particular  kind  of  carbon 
oil  so  drawn  was,  is  ouite  immateriaL 

The  testimonv  of  tne  assured  himself,  that 
Just  before  the  fire  he  saw  some  men  with  pails 
and  a  Ught  near  the  pavilion  under  which  the 
oil  room  was,  and  presently  afterwards  saw 
two  of  the  men  come  out  "as  though  they  were 
on  fire,"  and  in  another  instant  saw  the  oil  room 
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burning,  and  the  building  immediatd/  caught 
fire  ana  within  an  hour  was  level  with  the 
ground,  of  itself  strongly  tended  to  the  conda- 
sion  that  the  fire  was  caused  by  toch  a  breach 
of  the  conditions  of  the  policy. 

But  this  conclusion  was  establidied  berond 
all  reasonable  doubt  by  the  testimony  of  the 
two  men  whom  he  saw  come  out,  the  sabstance 
of  which  has  been  already  stated,  and  tbe  ac- 
curacy and  credibility  of  which  is  not  Smpsdred 
in  any  essential  point  by  the  thorough  cross- 
examination  to  whidi  they  were  subjected  at 
the  trial,  or  by  a  careful  comparison  with  their 
testimony  siven  before  a  coroner's  Jury  ten 
days  after  Uie  fire,  and  Introduced  in  cooneo- 
tion  with  their  cross-examination. 

If  the  case  had  been  submitted  to  the  Jury 
upon  the  testimony  introduced,  and  a  verdict 
had  been  retumea  for  the  plaintiff,  it  wooM 
have  been  the  duty  of  the  court  to  set  it  ande 
for  want  of  any  evidence  to  warrant  it.  Under 
such  circumstances,  it  is  well  settM  that  the 
court  was  not  bound  to  go  through  the  idle 
form  of  submitting  the  case  to  the  jury,  bat 
rightly  directed  a  verdict  for  the  defendant 
SchofUld  V.  Chicago,  M.  d  8t.  P,  R,  Co.  114 
U.  8.  615,  619  [29:  224,  2251.  and  cases  there 
cited;  BoberUon  v.  Bddhoff.  182  U.  a  614,  «a^ 
[88:  477,  481]. 

Ju^liQfMrU  offlrfMd. 


WILLIAM  D.   IToKBY,  Ftf.  in 

e. 

THB   YHiLAGB   OF    HYDB   PABK. 

(Sees.  0.  Bepoftert  ed. 84  SSJ 

Boundary  Uns—dodieation  qf  ttrmi  to  tkBfmk- 
lie — mere  knowledge  and  noHraeiiot¥^^ut§ti§m 
for  Jury. 

I.   Where  the  evldeooe  as  to  the  boundary  tire  of 
land  is  oonflictlnff,  in  the  ahsenoe  of  an 
survey  the  intentton  of  the  partlsa,  whan 
talnable,  mnst  be  carried  out. 

8.   In  Illinois,  a  dedloatiOQ  of  a  stieet  or 
may  be  Inferred  from  a  lone  and  unint 
user  by  the  publio  with  the  knowledge  and 
sent  of  the  owner. 

8.  Mere  knowledge  and  non-aotion  or  faUnie  to 
asMrt  0De*S  rights  are  not  conclusive  evldeooe 
of  such  dedication,  for  they  may  be  rebutted;  and 
the  party  is  alwaya  allowed  to  show  fiaocs  and 
circumstances  to  overcome  such  prestimptiou. 

4  Whether  the  facts  proved  are  solBofteot  to  ez- 
plain  the  non-action  of  the  plaintiff,  and  to  nega- 
tive tbe  presumption  of  a  dedloatioii  or  nol»  U  a 
question  for  the  jury. 

[No.  1421.1 

Submitted  Jan.  7,1890.  Deeided  Mdrek  3,  i890. 

IN  ERROR  to  the  Circuit  Court  of  tbe  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois to  review  a  Judgment  in  favor  of  daCsBd- 
aot  in  an  action  of  ejectment.    Bemreed. 
Tbe  facts  are  stated  in  the  o^ion. 
Mr.  J.  B.  DooUtile,  for  plaintifr  in  error 
Tbe  act,  declaration  or  deed  of  one  tenant  la 
common  is  of  no  effect  as  an  admissioo  against 
his  co-tenant,  and  cannot  bind  or  aff^^  his 
rights. 
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Freeman,  Co-tenancY,  {(g  190,  205;  Oatet  ▼. 
Saiman,  86  OaL  688;  outtar  ▼.  San  Franeiioo, 
86  0ta.  116. 

It  is  the  settled  law  of  the  State  ;of  DUnois 
that  mere  non-action,-*  in  other  words,  a  mere 
omission  to  assert  title  as  against  the  public. — 
wfl]  not  raise  any  implication  of  an  intention 
to  dedicate  priyate  property  to  pnbUo  use. 

Bloomington  y.  Aoomiviton  Oemttery  Ambo, 
196  m.  f&i\  Mclniyre  t.  8t^,  80  111.  127, 
180;  Ohieago  ▼.  8iin9on,  U  West  Rep.  404, 
124  HL  610;  KeOv  ▼.  Chicago,  48  HI.  899. 

Afortiorit  when  the  land  is  unindosed. 

Chicago  ▼.  Johnaon,  98  HI.  618:  HmrhM  t. 
Chicago,  108  BL  467;  Ptyion  t.  Ohaw^  16  DL 
App.  192, 196. 

There  must  he  deliberate,  mieqaiTocal  and 
decidye  acts  and  declarations  manifesting  a 
poeitiye  and  unmistakable  intention  to  per- 
manently abandon  his  property  to  Uie  spedflc 
public  use,  to  make  a  common4aw  dedication. 

Bigelow,  Estoppel,  668;  Irtoin  T.  Diaoon,  60 
XJ.  S.  9  How.  10  (18:  26);  KOly  ▼.  Chicago,  48 
m.  888;  KyU  y.  Logan,  87  HL  67;  Chicago  t. 
Johnson,  98  HL  618:  Herhold  y.  Chicago,  108 
HI.  467;  Payion  y.  eOuw,  16  HL  Aop.  m,  196; 
BdberUon  y.  WeUniOe,  1  Bond,  88;  LawmdaU 
y.  Portland,  Deady,  44;  BUHmim^bon  y.  Bloom- 
ington  CemsUrv  Amo.  126  HI.  221;  Mdntyre 
y.  8twrey,  80  Hl  127, 180:  Chicago  y.  SHncon, 
14  West  Rep.  404, 124  VL  610. 

Any  party  who  is  before  the  cooft  pandaUe 
Ute  and  who  acts  under  a  decree,  beoomes  pro 
ianio  a  party  to  the  proceeding. 

Requea  y.  Bca,  2  Paige,  889,  84t 

Mr.  James  H.  Roberts,  for  defenciaBt  in 
error: 

No  particular  formalities  are  required  to 
make  a  common  law  dedication. 

Cincinnati  y.  WhiU,  81  U.  S.  6  Pet  468  (8: 
468),  and  cases  cited;  Joflnia  y.  Dean^  8  Bing. 
447. 

From  use,  with  the  assent  of  the  owner,  the 
law  presumes  a  dedication,  the  use  being  for 
such  a  length  of  time  that  the  public  accom- 
modation and  priyate  rights  might  be  material- 
ly affected  by  an  Interruption  of  the  enjoy- 
ment 

Macon  y.  Frahfdin,  12  €kL  289;  Caae  y. 
Favier,  12  Minn.  89;  CadyY.  Comct.  19  N.  Y. 
256;  BarOay  y.  BofceU,  81  U.  8L  6  Pet  618 
(8:  482). 

If  the  owner  of  the  land  intentionally  or  by 
gross  negligence  leads  the  public  to  belieye  that 
he  has  dedicated  the  premues  to  public  use,  he 
will  be  estopped  from  contradicong  his  repre- 
sentations to  the  prejudice  of  those  he  may 
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Wilder  y.  8i.  Pond,  12  Minn.  192;  Forney  y. 
Valhoun  County,  84  Ala.  216. 

A  dedication  once  made  cannot  be  recalled, 
and  the  intention  of  the  owner  at  the  time  is  to 
be  considered,  not  his  intention  at  any  subse- 
quent time. 

Bueh  y.  Book  Jeland,  6  Bisa.  96;  Adamt  y. 
Saratoga  d  W.  B.  Co.  11  Barb.  414. 

Mr,  Jtutice  Ti>m>r  deliyered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  brought  In  the 
Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois  by  William  D.  McEey 
against  the  Tillage  of  Hyde  Park,  to  recoyer 


possession  of  a  strip  of  land  28  feel  wide  and 
160  long,  used  and  occupied  bj  the  YDlage  as 
a  part  of  a  street  known  as  Forty*flnt  Street 
The  ground  of  McEey's  complaint  is  that  the 
Tillage,  in  locating  and  opening  that  street,  en- 
tered upon,  and  unlawfully  took  possession  of . 
his  land  to  the  extent  of  the  aboye-mendoned 
strip,  ejected  him  therefrom,  and  withholds 
from  him  the  possession  thereof.  The  defend* 
ant  filed  a  plea  of  not  guilty,  and  at  the  trial 
contended  that  the  street,  indodinff  that  stripu 
was  properly  located  and  was  .rUptfully  used 
as  a  public  highway  by  yirtue  ox  a  common- 
law  dedication,  and  also  under  a  deed  from 
plaintiff's  co-tenant,  with  the  acquiescence  of 
plaintiff,  through  a  long  period  ox  years. 

The  controyeny  in  the  case  is  as  to  the  loca- 
tkm  of  a  boundary  line,  there  being,  according 
to  the  bill  of  exceptions,  no  contention  as  to 
the  title  of  the  premises  in  dispute.  The  land 
in  dispute  is  in  the  south  ten  acres  of  the  N. 
W.  i  of  the  N.  S.  i  of  section  8,  township  88 
N.,  R  14  B.  of  the  third  mhidpal  meridian, 
in  Cook  Coun^,  Illinois.  Upon  the  trial  it  was 
^hown  that  the  trustees  of  the  Blinds  and 
Michigan  Canal  had  owned  the  N.  B.  i  of  seo- 
tion  8,  deriving  their  title  by  grant  from  the 
State  of  Illinois;  and  that  taw  conyeyed  the 
northwest  quarter  of  this  N.  £.  i  to  P.  F.  W. 
Peck,  describing  it  in  the  deed  as  the  north- 
west quarter  of  the  K.  B.  i  of  the  section,  con* 
taining  forty  acres,  more  or  leas.  By  mesne 
conyeyances  the  tiUe  to  the  south  ten  acres  of 
this  N.  W.  i  of  the  N.  £.  i  of  section  8,  in 
June,  1866,  became  yested  m  two  brothers, 
Edward  and  Midiad  McEey,  living  in  Wis- 
consin, as  tenants  in  common,  and  was  held  by 
them  until  the  death  of  Michad  McE^,  intes- 
tate, September  29,  1868,  upon  whose  death 
his  interest  therdn  descended  to  his  four  minor 
children,  one  of  whom,  William  D.  McEey» 
the  plaintiff,  became  of  age  on  September  18^ 
187^  Edward  McEey  med  intestate  Aogosl 
14,  1876. 

In  order  to  show  his  title  to  the  premises  in 
dispute  the  plaintiff  put  in  eyidcoice  the  pro- 
ceedings of  the  Circuit  Court  of  Cook  Coun^ 
io  chancery  in  a  suit  for  the  partition  of  the 
McEey  tract  among  the  heirs  and  owners 
thereof.  As  shown  by  this  evidence  that  court 
in  that  case  appointed  commissioners  to  parti- 
tion the  land,  and  authorized  them  to  sub- 
divide it  into  blocks,  lots,  streets  and  alleys, 
which  they  did,  and  attached  to  the  record  a 
plat  entitled  *' McEey's  Addition  to  Hyde 
Park." 

The  plaintiff  also  put  in  evidence  the  final 
decree  in  that  cause  entered  October  6, 1882, 
the  said  plat  being  a  part  of  it  The  decree 
reads  as  follows: 

"  It  appearing  to  the  court  that  the  plat  lu 
sdd  report  attached,  marked  '  E,'  whicn  sdd 
commissioners  have  entitled 'McEey's  Addi- 
tion to  Hyde  Park,'  bdng  a  subdivinon  made 
by  circuit  court  commissioners  in  partition  of 
that  part  of  the  south  ten  acres  oi  the  north- 
west quarter,  etc.,  represents  their  subdivision 
of  the  land  above  described  under  description 
No.  6,  and  was  by  them  duly  submitted  to  the 
president  and  bom  of  trustees  of  said  Tillage 
of  Hyde  Park,  and  was  approved  by  them  on 
the  cdghtb  of  September,  A.  D.  1882,  as  ap- 
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pears  by  the  oertiflcste  of  the  clerk  of  said  YQ- 
bga  thereoD,  the  pieces  or  parcels  of  land  des- 
ignated on  this  plat  *  E*  as  streets  and  alleys 
he\og  laid  out  for  public  streets  and  alleys  as 
ou  said  plat '  E'  shown.  It  is  further  ordered, 
sdjudged  and  decreed  that  the  several  maps  or 
plats  Dv  said  commissionerB  prepared  and  the 
subdiTirion  by  them  made  and  shown  thereon, 
and  the  respective  titles  given  thereto,  be,  and 
the  same  are  hereby,  in  all  respects  approved, 
ratified  and  confirmed,  and  it  is  ordered  that 
the  originals  now  here  in  court  be  recorded  in 
the  recorder's  office  of  said  Cook  County,  asre- 

auired  by  law.  And  it  Is  further  ordered  that 
ae  clerk  of  this  court  certify,  under  his  hand 
and  seal  of  this  court,  on  each  of  said  original 
maps  or  plats  a  minute  of  the  order  oi  this 
court  approving  the  same,  in  words  and  figures 
as  follows,  to  wit: 
••  State  of  minois, )  „. 
••County of  Cook.  S 

"  This  plat  approved  in  all  particulars  by 
the  court;  and  it  is  ordered  that  the  same  be 
recorded  in  the  recorder's.office  of  the  County 
of  Cook  aforesaid.  This  certificate  is  made  m 
pursuance  of  a  decree  of  the  Circuit  Court  of 
Cook  Countv,  in  the  State  of  Illinois,  entered 
on  Uie  dth  day  of  October,  1883,  in  case  num- 
ber 89,801,  ha  which  William  D.  MoEer  and 
others  are  complainants  and  Richard  mL  Mo- 
tley and  others  are  defendants." 

'  The  plat  showsthat  the  lots  embraced  88  feet 
of  the  street,  and  that  the  stakes  of  the  lots  were 
set  88  feet  south  of  the  north  line  of  the  street, 
leaving  a  strip  thirty-three  feet  wide  south  of 
Uie  lots  to  be  thereby  dedicated  for  use  as  a 
public  street  The  plaintiff,  for  the  purpose  of 
showing  that  the  line  thtis  indicated  by  the 
plat  as  the  southern  boundary  of  the  McE^ 
tract  was  intended  by  the  canal  trustees  to  be 
the  southern  line  of  the  N.  W.  i  of  the  N.  E. 
i  of  sec.  8,  offered  in  evidence,  in  addition  to 
Uidr  conveyance  to  Peck,  the  purchaser  ^m 
Ihem  of  that  tract,  all  the  other  conveyances 
made  by  them  of  the  said  northesst  quarter  of 
said  section  8,  as  follows:  (1)  a  deed  to  Robert 
8.  Wilson,  dated  April  1, 1857.  for  the  north 
half  of  the  southwest  quarter  of  that  quarter- 
section  which  was  stated  in  the  deed  to  contain 
19^  acres,  more  or  less,  in  consideration  of 
$986;  (8)  a  deed  to  John  0.  Dodge,  dated 
October  8, 1856,  for  the  south  half  of  the  south- 
west quarter  of  that  quarter-section,  stated  in 
the  deed  to  contain  20  acres,  at  the  rate  of  $50 
per  acre,  amounting  to  the  sum  of  $1,000;  (8) 
a  deed  to  Isaac  Cook,  dated  August  18,  1868, 
conveying  the  northeast  quarter  of  that  quarter- 
section,  conuining  40  acres,  more  or  less,  at 
the  rate  of  $15  per  acre,  amountingto  the  sum 
of  $600;  (4)  a  deed  to  William  B. ISgan.  dated 
January  28, 1866,  conveyine  the  north  half  of 
the  southeast  quarter  of  tEst  quarter-section, 
oontaininff  19^  acres ;  and,  (6)  a  deed  to 
Margaret  Johnson,  dated  July  1, 1859,  convey- 
ing 9ie  south  half  of  the  southesst  qusrter  of 
that  quarter-section,  containing  19^^  acres. 

It  was  admitted,  as  stated  above,  that  the 
canal  trustees  had  held  title  to  the  whole  of  the 
said  northeast  quarter,  and  that  the  above 
deeds  placed  aU  the  titles  to  said  quarter-sec- 
tkm  in  the  grantees  aforesaid. 

The  plaintifl  then  introduced  one  Henry  J. 
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€kK>drich,  who  testified  "to  his  signature  npoo 
the  plat,  and  that  he  was  one  of  the  commis- 
sioners appointed  by  the  court  to  make  the 
partition,  aiid  was  at  the  same  time  presi<ieBt 
of  the  board  of  trustees  of  the  Village  of  Hyd* 
Park;  that  he  knew  where  the  stakes  were 
driven  by  the  surveyors  who  made  the  pl^ 
and  he  knew  that  the  land  as  staked  tooksi 
feet  off  the  street;  that  at  the  time  the  board  ap- 
proved the  plat  they  knew  it  was  taking  more 
land  than  what  'was  intended  to  be  ffiven;'  that 
they  wanted  to  change  the  street;  they  wanted 
to  leave  that  question  in  court  and  approve  of 
the  plat  as  it  then  stood;  that  the  board  was 
then  in  favor  of  changing  the  location  of  that 
street  The  witness  further  testified  that  ho 
had  known  that  land  ever  since  1866  or  1866, 
and  that  it  was  then  incloeed  with  a  fence;  thaS 
the  fence  was  an  old  fence;  that  the  fence  was 
south  of  the  center  line  of  the  street  as  opened 
by  the  authorities  of  Hyde  Park;  and  that  he 
remembered  the  circumstance  of  a  street  being 
run  through  there  ...  It  was  admitted  by  stip- 
ulation of  counsel  that  41st  Street  was  opeoad 
through  the  property  in  question  in  1878." 

Alexander  Taylor,  a  witness  for  the  plaintiff^ 
testified  that  he  resided  venr  near  this  propertj 
for  eighteen  years,  and  had  known  it  ever  since 
1869,  and  at  one  time  lived  on  part  of  it.  That 
"it  was  always  fenced  in  untfl  the  time  it  was 
opened  as  a  street,  in  1878.  There  was  a  fence  on 
the  south  line  of  it  in  1869,  which  was  quite  a» 
old  fence  then  and  which  the  gardener  made  in- 
to a  reed  fence  to  give  shelter  to  his  earden  from 
the  north  winds,  and  on  the  souUi  side  of  ii 
was  the  Bowen  lot,  cultivated  as  a  vegetable 
flnrden;  on  the  north  side  it  was  also  inclosed. 
There  was  no  fence  on  the  north  aide  of  the  ten- 
acre  lot  deeded  to  the  McEeys,  but  the  whote 

Siece  up  to  the  railmad.  including  Mr.  Hill's  and 
[rs.  Smith's  land,  was  ail  fenced  in  together. 
One  half  of  it  belonged  to  the  McEey  estate 
and  one  half  belonged  to  Mrs.  Smith  and  Mr. 
Hill,  but  it  was  inclosed  on  tXL  sides  and  was 
used  for  a  pasture  by  the  witness.  The  fence 
on  the  south  line  between  the  McEey  land  and 
the  Bowen  land  was  an  old  fence  which  used 
to  blow  down;  the  pressure  of  the  wind  would 
break  it  down,  and  he  had  to  patch  it  up.  II 
was  an  old  fence  in  1869,  nuule  on  cedar  posta. 
a  straight  fence  running  through  from  Yin- 
cennes  Avenue  to  Orand  fioulevard.  The  wind 
would  blow  it  down  sometimes  three  or  four 
lengths  at  a  time^  When  the  street  was  pat 
throuffh  and  the  fence  was  moved  south  toer 
turned  the  tops  of  the  fence  into  the  grouna ; 
they  were  so  rotten  they  could  not  use  them 
again.  When  the  street  was  pot  through,  the 
fence  was  moved  south  into  Mr.  De  Lat*s 
garden." 

Frank  McLeane  testified  to  uie  same  effect 
as  to  the  existence  of  the  old  fence  which  ran 
straight  through  from  Vincennes  Avenue  to 
Graml  Boulevut),  immediately  south  of  whl^ 
was  Bowen'sland,  used  as  a  garden. 

The  plaintiff  then  called  S.  S.  Greeley,  who 
testified  that  he  was  the  surveyor  who  made 
the  plat  pursuant  to  the  order  of  the  court; 
that  ne  staked  the  south  line  of  the  lots  and  the 
north  line  of  the  street;  and  that  tbestakes  were 
aU  driven  in  the  grade  of  the  street.  He  stated 
that  when  he  made  the  survey  of  McKey's  ad- 
dition he  was  informed  of  how  the  caoal  tmateea 
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had  conveyed  the  whole  of  the  quarter-section 
hj  the  oeitiflcates  and  conveyaooes  above  men- 
tioned; that  the  United  States  plat  of  section  8 
showed  that  the  N.  £.  i  was  a  fractional 
quarter-section— not  full  160  acres,  but  107^ 
acres;  and  that  before  making  the  survey  it  was 
necessary  to  kuow  how  the  canal  trustees  had 
conveyed  the  land. 

He  further  stated:  "I  found  then  there  were 
six  conveyances  by  the  canal  trustees  to  six 
different  parties  in  the  northwest  quarter  of 
section  8;  two  of  the  pieces  were  conveyed  as 
the  northwest  quarter  of  the  northeast  quarter 
and   the  northeast  quarter  of  the  northeast 

Suarter,  each  being  40  acres,  more  or  less;  then 
lere  were  four  conveyances— one  conveyiuff 
the  north  half  of  the  southwest  quarter  of 
the  northeast  quarter  of  section  8,  contaioinff 
19|Vtr  Acres,  more  or  less,  cue  the  south  half  of 
the  southwest  quarter  of  the  northeast  quarter, 
contaiuing  19^  acres,  and  one  the  north  half  of 
the  southeast  quarter  of  the  northeast  quarter, 
containing  19^  acres,  and  one  the  south 
half  of  the  southeast  quarter  of  the  northeast 
quarter,  containing  19^^  acres.  The  south 
half  of  the  southwest  quarter  of  the  northeast 
quarter  was  marked  in  two  ways:  it  was  marked 
"i^Mf  acres  with  a  pendl  mark  through  it.  ... 
I  then  found  that  the  line  between  what  is 
techuically  called  the  north  half  and  the  south 
half  of  the  northwest  quarter  was  not  really  the 
middle  Hue  of  the  quarter-section,  bat  was  a 
line  far  enough  south  of  that  to  ^ve  the  pro- 
portion of  80  acres  in  the  north  half  and  77^ 
acres  in  the  south  half.  1  then  divided  it  upon 
that  basis,  giving  the  north  half  ^  of  the 
width  north  ana  south,  and  giving  the  south 
half  77  and  a  fractional  Aj  of  the  width  north 
and  south;  that  made  the  north  part  of  the 
quarter-section  1,884  feet  lone  on  the  west  line, 
and  the  south  part  1,288^  feet,  and  the  true 
dividing  line  between  the  northwest  quarter 
and  the  southwest  quarter  of  the  auarter-sec- 
tion.  which  is  properly  the  south  JUne  of  the 
McKey  property." 

In  reply  to  a  question  by  the  Judge,  he  stated 
that  he  put  the  dividing  line  "just  where 
the  canal  trustees  seem  to  have  done  in  their 
deeds."  Witness  further  testified  *'that  he  had 
made  surveys  in  the  northwest  quarter  of  this 
quarter-section,  and  that  he  had  surveyed  the 
property  immediately  south  of  the  McEey  ten 
acres,  which  is  in  dispute,  and  that  he  had 
located  the  fence  along  the  north  line  of  said 
property  and  the  south  line  of  41st  Street  as  laid 
out  b^  the  Village;  that  he  had  located  this  fence 
runnmg  east  and  west  an  equal  distance  be- 
tween the  north  and  south  boundary  lines  of  the 
quarter-section,  but  that  he  had  done  this  simply 
by  retracing  the  subdivision  which  had  been 
made  before,  and  that  he  made  the  north  line 
of  the  southwest  quarter  of  the  quarter-section 
at  the  midway  point,  because  he  discovered 
that  it  was  the  way  it  had  been  made  before." 

The  defendant  to  maintain  the  issues  on  its 

eirt  introduce  Henry  McEey,  son  of  Edward 
cEey,  to  show  that  the  Village  of  Hyde  Park 
in  187^  opened  41st  Street  through  the  land  in 

?[ue8tion,  in  pursuance  of  a  deed  from  his 
ather,  who  was  the  original  owner  of  an  un- 
divided half  of  the  McEey  tract;  that  the  plaln- 
tilT,  though  a  minor  at  the  time,  became  of  age 
in  the  year  1874^  and  did  not  commence  tUs 
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suit  until  1887;  that  in  the  meantime  the  Vil- 
lage of  Hyde  Park  proceeded  to  open  and  im- 
prove the  street,  to  ulj  sidewalks  and  to  put 
m  sewers  without  objection  or  interruption 
from  the  plaintiff;  that  witness  was  the  only 
agent  the  McEeys  had  in  the  management  of 
their  propertv,  and  was  present  at  the  time  the 
street  was  laid  out;  that  he  saw  that  the  fence 
had  been  moved;  that  more  of  the  street  had 
been  taken  from  the  McEey  tract  than  from 
the  land  adjoining  it  on  the  south;  that  he 
thought  the  location  of  the  fence  might  have 
been  wrong,  and  therefore  made  no  objection: 
and  that  the  location  was  not  Questioned  until 
Mr.  Oreeley  informed  him  of  tne  alleged  error 
of  said  location,  and  that  the  southern  line  of 
the  lota  extended  06  feet  below  the  north  line 
of  the  street.  He  also  testified  that  in  selling 
lots  in  their  addition  Uie  McEeys  followed  the 
description  in  the  plat  thereof,  but  inserted  in 
the  deed  a  condition  that  they  did  not  warrant 
the  title  to  any  portion  of  the  lota  claimed  \f 
the  Village  as  a  part  of  the  street 

In  support  of  its  contention  that  the  88-feel 
strip  involved  in  this  suit  was  rightfully  in- 
cluaed  within  the  limits  of  the  street,  andftbal 
the  same  is  located  where  it  ought  to  be,  tho 
defendant  introduced  as  witnesses  McLennan, 
Roestter,  Lee  and  Foster,  all  surveyors  of  ex* 
perlenoe.  Each  of  those  witnesses  testified  that 
the  center  line  of  41st  Street,  as  laid  out  by  the 
Village  of  Hyde  Park,  is  the  true  southern 
bouDoary  of  the  McEey  tract 

Jacob  T.  Foster,  county  surveyor,  said  if  ha 
were  called  upon  to  survey  the  northwest  quar^ 
ter  of  the  northeast  quarter,  containing  forty 
acres,  more  or  less,  he  would  ascertain  the 
southern  line  of  the  quarter  by  measuring  the 
west  line  of  the  quarter-section  and  divKling 
it  in  the  middle,  then  measuring  Uie  east 
line  of  the  quarter-section  and  di^ding  it  in 
the  middle,  and  run  a  line  through  from  one 
point  to  the  other,  so  that  if  the  west  line  of  the 
quarter-section  was  2,621^  feet  long  he  would 
make  the  west  line  of  the  quarter-quarter  one 
half  of  that,  and  make  the  south  line  of  the  quar- 
ter-quarter that  many  feet  south  of  the  north 
line.  That  is  the  correct  principle  in  surveying. 

The  witness  McLennan,  a  surveyor  of  thirty 
years,  testified  that  "  if  this  northeast  quarter 
of  section  8  be  subdivided  into  four  quarters  hy 
dividing  the  quarter  section  by  equally  distant 
lines,  such  a  survey  would  locate  41st  Street  in 
exactly  the  position  where  it  is  now  occupied 
by  the  Village,  and  in  that  case  the  true  line 
between  the  northwest  quarter  and  the  south* 
west  quarter  of  this  northeast  quarter  of  the 
quarter  section  would  be  in  the  center  of  41st 
Street  as  now  laid  out  and  occupied." 

Defendant's  other  witnesses  testified  to  the 
same  effect 

Several  exceptions  were  taking  to  rulings  of 
the  court  below  during  the  progress  of  the  trial» 
and  also  to  the  general  charge  to  the  Jury. 
The  Jury  returned  a  verdict  in  favor  of  the  de- 
fendant, upon  which  Judgment  was  rendered. 
The  plaintiff  then  sued  out  this  writ  of  error. 

The  first  assignment  of  error  which  we  think 
necessary  to  consider  relates  to  the  following 
charge  of  the  court: 

"If  you  believe  from  the  evidenoe  that  the 
center  of  the  street  is  the  center  east  and  weat 
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Hne  of  the  quaiter-sectioD,  then  you  are  also  in-  court  is  the  usual  one  prescribed  by  the  jeotwh* 

structed  that  it  was  and  sUU  Is  the  true  bounda-  ment  for  the  directiou  of  surveying  offlteen  in 

Sliue,  and  that  the  plaintiff  is  not  entitled  to  subdividing  sections  of  the  pubuc  lands  for  dia- 

e  land  described  in  the  declaration  on  the  posal  under  the  Public  Land  Law,  H  does  not 

theory  that  the  Greeley  survey  was  oorrect."  necessarilv  relate  to  the  subdivision  of  private 

He  preceded  this  charge  by  the  following  ^ndsbytheownereaftertheyhavebeenpantei 

■tatemenT^  '^  by  the  government  without  official  subdlvk^HM 

•<i    iof^«v  xrnt        #T»-j   'n^i.iij      *  having  been  made.    If  the  northeast  quarter  of 

1  In  18TO  the  WlageofHyde  Park  Wd  out  .ectioS  8  had  been  subdivided  by  the  aurveying 

imdoD^ed  41st  Street  idirty-eix  feet  wide  from  officers  of  theUniterl  States  and  recorded  on 

Grand  BoiJevard  to  ^JincennM  Avenue,  the  the  pUt  prior  to  the  grant  to  the  State,  sodli 

center  of  which  was  a  toe  equidistant  ftpm  the  general  description  m  that  contained  in  the 

nor^  and  souUi  Unee  of  the  quarter-section,  on  geed  from  the  canal  company  to  Peck  might 

the  theory  that  Ais  line  was  the  true  east  and  properly  be  pre^med  to  convey  only  an  offiSal 

west  boundary  between  the  four  quarters  of  the  quarter  of  the  quarter-section.    But  in  the  ab- 

quarterjection  Md  the  true  southern  boundary  gence  of  such  offldal  subdivisional  aorv^  the 

of  the  McKey  tract.  intenUon  of  the  parties,  as  to  the  amount  of 

In  our  opinion  that  instruction  was  erroneous,  land  conveyed,  must,  when  ascertainable,  be 

It  in  effect  directed  the  Jury  to  find  that  the  recognized  and  carried  oat    We  think,  there* 

center  of  the  street,  which  is  a  line  equidistant  fore,  the  court  erred  when  in  its  charge  It  with* 

from  the  north  and  south  lines  of  the  quarter-  drew  from  the  consideration  of  the  jury  tiie 

section,  is  the  true  southern  boundary  of  the  evidence  which  had  been  submitted,  veryprop- 

McEey  tract,  and  that  the  plaintiff  was  not  en-  exly,  we  think,  tending  to  prove,  both  by  the 

Htled  to  recover  the  premises  described  in  the  location  of  the  old  fence,  and  by  the  deeds  of 

declaration.    The  question  in  this  branch  of  adjoining  lands  executed  by  the  canal  conunis- 

the  case  is,  whether,  as  is  contended  by  the  sioners,  tne  southern  boundary  Une  of  the  prem- 

plaintiff,  the  line  designated  in  the  pUt  of  pai^  ises  in  dispute. 

tition,  adopted  by  the  decree  of  the  Chancery      Anotiier  assignment  of  enor  urged  by  coun- 

Court  of  Cook  Cbunty,  and  approved  by  the  sel  for  plaintifMs,  that  ttie  court  erred  in  giving 

president  and  board  of  trustees  of  the  Tillage  the  following  charee  to  the  Jury:    **If  you  be- 

of  Hyde  Park,  is  the  true  southern  boundary  lieve  from  the  evidence  that  In  1874,  when  the 

of  ^e  McEey  tract,  or  whether,  as  is  insisted  plaintiff  attained  his  majority,  he  knew  of  tie 

by  the  defendant,  the  center  line  of  41st  Street  action  of  the  YiUaffe  of  Hyde  Park  in  layinc 

Is  that  boundarv.  out,  opening  and  improving  the  street,  ana 

The  facts  adduced  by  the  plaintlir  in  lopport  that  thereafter  and  until  the  partition  suit  was 

of  his  contention  are,  that  the  whole  of  the  commenced,  in  1881  or  later,  the  street  was 

northeast  quarter  of  section  8  was  owned  by  maintained  and  used  with  his  knowledge  and 

the  canal  commissioners;  that  it  contained,  as  without  objection  by  him,  you  are  acthorixed 

shown  by  the  plat  of  the  governmental  survey,  to  infer  that  he  consented  to  a  dedication  to 

157-^  acres;  Uiat  there  was  never  any  offidtu  that  use  of  so  much  of  the  McEey  tract  as  is 

subdivisional  survey  of  that  quarter;  that  the  embraced  within   the  present    lunits  of  the 

4anal  commissioners,  by  six  different  deeds,  street." 

conveyed  to  different  parties  and  in  different      This  instruction  was  repeated  in  the  follow- 

quantities  the  whole  quarter-section,  80  acres  ing  more  unqualified  laoguafi^e:    "The  plaintiff 

&  the  north  part  of  the  quarter  and  four  times  became  of  age  in  1874,  and  if  the  Village  of 

lOiVtr  or  77^  acres  in  the  south  part;  that  S.  Hyde  Park  took  possession  of  this  strip  ofland 

S.  Greeley,  a  surveyor  of  forty  years'  experi-  In  1878,  and  he  knew  of  that  possession  and 

ence,  employed  by  the  court  commissioners  in  the  continued  use  and  improvement  of  the  street 

the  partiUon  suit,  with  those  deeds  before  him,  and  made  no  objection,  if  with  full  knowledge 

proceeded  to  survey  the  property  into  subdivis-  of  everything  that  was  done  from  1874,  when 

ions,  and,  as  he  t^fled,  by  tracing  the  lines  of  he  was  of  age,  until  Mr.  Greeley  informed  him 

the  various  subdivisions  just  as  the  canal  com-  for  the  first  time  that  he  was  the  owner  or  part 

missioners  seemed  to  have  placed  them  by  their  owner  of  the  28  feet,  then  he  cannot  recover  as 

deeds,  and,  locating  it  "exactly  as  it  was  origi-  against  the  Village  of  Hyde  Park." 
nally  subdivided,"  he  fixed  the  boundary  line      However  correct  technically,  as  an  abstract 

twenty-three  feet  south  of  that  indicated  by  the  proposition,  the  firet  part  of  this  charge  may 

center  of  the  street;  and  that  the  line  thus  certi-  be,  we  do  not  think  the  last  paragraph  of  it 

fied  to  by  him,  adopted  by  the  court  and  ap-  above  quoted,  states  the  law  of  Ulincis  as  to 

proved  by  tbejpresident  and  board  of  trustees  of  what  constitutes  a  dedication  of  real  property 

the  Villageof  Hyde Park,coincidedexact]vwith  in  that  State,  as  interpreted  by  her  supreme 

an  ancient  dividing  fence  between  the  McEey  court.    In  BloomingUm  v.  Bloomingion  Ceme- 

tract  north  and  the  Bowen  tract  south,  running  Ury  Ab».,  126  IlL  221,  227,  228,  the  court  laid 

r^Ki       across  the  western  half  of  the  quarter-section,  down  the  principle  that  mere  "non-action  will 

*-   ^       which,  by  its  rotted  condition,  furnished  a  not  raise  an  implication  of  an  intention  to  dedi- 

strong  presumption  that  it  had  been  built  there  cate  private  propertv  to  public  use,  nor  will  it 

by  the  original  purchasers  in  accordance  with  a  estop  the  owner  to  deny  such  intention."    Af- 

survey  m£ieupon  the  same  principle  as  the  one  ter  repeating  the  doctrine  in  the  language  of 

on  which  the  partition  plat  was  prepared.  preceding  cases,  the  court   proceeded  thus: 

The  evidence  as  to  the  true  southern  bounda-  "But  it  is  said  that  he,  and  his  grantee,  the 

ry  is  at  least  conflicting;  and  its  weight  and  plaintiff,  should  be  estopped  to  deny  a  dedica- 

value  was  a  question  to  be  determined  by  the  tion  because  of  the  public  user  of  the  land  in 

jury.  queswon  as  a  part  of  the  street  without  objeo- 

Assuming  that  the  rule  hdd  down  l»y  the  uon  on  their  part    Had  the  plaintiff,  or  its 
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mntor,  bj  any  equivocal  oyert  righta  or  deo- 
laratioDS,  given  evidence  of  an  intention  to 
have  the  land  in  question  included  in  the  street^ 
and  thereby  induced  the  public  to  use  and  the 
city  to  improve  it  as  a  part  of  the  street,  possi- 
bly the  doctrine  of  estoppel  might  have  been 
invoked.  No  such  acts  or  declarations  however 
are  shown.  All  that  is  proved  is  mere  non-ac- 
tion on  their  part,  or,  in  other  words,  a  mere 
omission  to  assert  their  title  as  a^nst  the  pub- 
lic. Mere  non  action  will  not  raise  an  implica- 
tion of  an  intention  to  dedicate  private  property 
to  public  use,  nor  will  it  estop  the  owner  to  deny 
such  intention."  See  also  aerhold  y.  OMcago, 
108  111.  467;  Peyton  v.  Shavf,  15  HI.  App.  192. 

In  S^le  T.  Loffan,  87  HI.  64,  66,  67,  the  court 
states  the  same  doctrine  aa  follows:  *'In  order 
to  justify  a  daim  that  title  to  a  tract  of  land 
has  been  devested  by  dedication,  the  proof 
should  be  very  satisfactory,  either  of  an  actual 
intention  to  dedicate  or  of  such  acts  and  decla- 
rations as  should  equitably  estop  the  owner  from 
denying  such  intention.  .  .  .  The  owner 
of  the  land  must  do  some  act,  or  suffer  some 
act  to  be  done,  from  which  it  can  be  fairly  in- 
ferred he  intended  a  dedication  to  the  publia 
Acquiescence,  with  knowledge  of  the  use  by 
the  public,  without  oblection,  is  not,  as  held  by 
the  circuit  court,  conclusive  evidence  of  a  dea- 
ication,  for  it  may  be  rebutted.  The  second 
instruction  for  appellees,  announcing  this  prin- 
ciple, was  erroneous.  A  dedication,  from  an 
user  of  twenty  years,  and  for  a  shorter  time, 
may  be  presumed,  but  it  is  not  conclusive. 
The  owner  might  show  any  fact  which  "^ould 
overcome  the  presumption.^ 

In  Ohieago  v.  Johnson,  98  HI.  618,  624,  626, 
the  court  laid  down  the  doctrine  on  this  subject 
as  follows:  "A  dedication  of  private  property 
to  public  uses  will  not  be  held  to  be  establisheo, 
except  upon  satisfactory  proof,  eiUierof  an  ac- 
tual dedication,  or  of  such  acts  or  declarations 
as  should  equitably  estop  the  owner  from  de- 
nying such  intention.  This  proposition  is  so 
clearTy  the  law,  it  needs  the  dtaUon  of  no  au- 
thorities in  its  support." 

In  the  still  earlier  case  of  MelntyreY.  Storey, 
80  HI.  127, 180,  the  court  said:  '  'A  dedication 
of  the  right  of  way  for  a  highway  may  be 
variously  proven.  It  may  be  established  by 
grant  or  written  instrument,  or  by  the  acts  and 
declarations  of  the  owner  of  the  premises.  It 
may  be  inferred  from  long  and  uninterrupted 
user  by  the  public,  with  the  knowledge  and 
consent  of  the  owner;  but  this  court  luts  had 
frequent  occasion  to  say,  there  must  be  a  dear 
intent  shown  to  make  the  dedication.  The 
evidence  offered  (for  that  purpose  should  be 
dear,  dther  of  an  actual  intent  so  to  do  or  of 
such  acts  or  declarations  as  will  equitably  estop 
the  owner  from  denying  such  intent," — citing 
Mwrcy  v.  Tai^,  19  Dl.  684;  KeUy  v.  Ohieago, 
48  HL  888:  Oo^flrey  t.  Alton,  12  HI.  29. 

In  O^teoM  T.  Stinton,  124  HI.  610,  518,  614 
[14  West.  Rep.  404],  the  court  said:  "Before 
dUe  can  be  devested  by  dedication,  the  proof 
must  be  Tery  satisfactory  either  of  an  actual 
intention  to  dedicate,  or  of  such  acts  or  declar- 
ations as  should  equitably  estop  the  owner  from 
denying  such  intention, —dting  Kelly  v.  0^ 
etigo,  48  UL  888.  '^Loog  use  and  lone  acqui- 
escence in  sach  use  by  the  owner  of  Gmd  are 
aomettmes  regarded  aa.  In  and  of  themselves, 
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evidence  of  a  dedication.  In  cases,  however, 
of  implied  or  presumed  acquiescence  or  con- 
sent on  part  of  the  owner,  very  much  depends 
upon  the  location  of  the  road  or  street,  the 
amount  of  travel,  the  nature  of  the  use  of  the 
public,  the  rights  asserted  by  the  public,  the 
knowledge  of  the  owner,  and  like  circumstances," 
—citing  OnetottY.  Murray,  22  Iowa,  457.  "We 
have  said:  ^Acquiescence,  with  knowledge  of 
the  use  by  the  public,  without  objection,  is  not 
.  .  .  condusive  evidence  of  a  dedication, 
for  it  may  be  rebutted,'— citing  £V20  v.  Logan, 
87  UL  64.  The  two  prominent  elements  to  be 
considered,  in  determining  whether  there  has 
been  a  common-law  dedication  or  not,  are  the 
I  intention  of  the  owner  to  dedicate,  and  the  a(y 
oeptanoe  by  the  public  of  the  intended  dedica- 
tion. 'The  owner  of  the  land  must  do  some 
act,  or  suffer  some  act  to  be  done,  from  which 
it  can  be  fairly  inferred  he  intended  a  dedication 
to  the  public,'^"— -dtingjET^fov.  Logan,  eupra. 

Under  iheBb  authonties  we  thmk  the  court 
bdow  committed  eiror  in  that  part  of  the 
charge  to  which  we  have  just  referred.  The 
principle  established  by  them  ifl»  that  a  dedica- 
tion of  a  street  or  highway  may  be  inferred 
from  a  long  and  uninterrupted  user  by  the  pub- 
lic with  the  knowledge  and  consent  of  the  own- 
er; but  that  mere  knowledge  and  non-action  or 
failure  to  assert  one's  rights  are  not  conclusive 
evidence  of  such  dedication,  for  they  may  be 
rebutted;  and  the  party  is  always  ailowed  to 
show  facts  and  droumstanoes  to  oyeroome  such 
presumption. 

In  the  case  at  bar  the  facts  were  shown  that 
at  the  time  the  Village  opened  the  street  through 
the  property  of  the  plaintiff  he  was  a  minor 
and  a  nonresident;  that  though  ho  became  of 
age  the  year  after,  he  was  then,  and  up  to  a 
short  time  before  this  suit  was  brought,  a  non- 
resident, living  at  JanesvOle,  Wisconsin;  and 
there  was  no  evidence  to  show  that  he  had  ever 
until  then  seen  the  prendses  or  been  in  Chicago. 
There  was  evidence  also  to  show  that  during  a 
great  part  of  that  period  he  was  a  co-tenant  with 
other  minors  who  resided  out  of  the  State  of 
Illinois.  Whether  these  facta  were  sufficient 
to  explain  the  non- action  of  the  plaintiff,  and 
to  negative  the  presumption  of  a  dedication  or 
not,  was  a  question  for  the  jury,  which  the 
court,  by  Its  charge,  in  effect  withdrew  from 
their  consideration. 

We  do  not  deem  it  necessary  to  refer  to  any  of 
the  other  assignments  of  error,  as  those  we  have 
discussed  are  sufficient  to  dispose  of  the  case. 

It  reetUtefrom  what  we  have  eaid  that  the  Judg- 
ment tf  the  court  below  should  he,  and  it  hereSv 
ie,  retereed,  with  a  direction  to  order  a  new  trial, 
and  to  take  euehfitrther proceedings  as  AaU  noi 
be  inconsistent  toiih  this  opinion. 


OHARLBS  H.  WIGHT,  Appi.,^ 

9. 

JOSEPH  H.  NICHOLSON,  Superintendent 
of  the  Dbtboit  Housi  or  Cobbbctioh. 

(BeeSi  0.  Be  Wlgkt^  Beporter^  ed.  Isa-lSQl) 

Power  ef  court  to  enter  order  nunc  pro  tunc  in 
a  crimnai  case— omissions  in  record—order 
remanding  eause^}uEbeas  corpus,  matters  in- 
ouirable  tnto—mnbemling  letters— question  ef 
fact. 
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h  Where  a  penon  was  oooTlotied  of  embesiUnff 
letters,  tn  the  district  court,  and,  peDding  a  mo- 
tloii  for  new  trial,  the  cause  was  tnuosferred  to 
the  olToalt  court,  where  the  motion  was  denied, 
and  subsequently.  In  the  distriot  court,  without 
the  entrj  of  the  order  prerlously  made  remitting 
the  cause  to  that  oourt*  he  was  sentenced  to  ln»- 
prisonmenti  the  circuit  court  has  power  subse- 
tnently  to  enter  the  order  nunc  pro  tfumc  upon  Its 
own  motion  and  recollection,  remitting  the  cause 
to  the  district  court,  according  to  the  facts,  to 
supply  the  omission  to  enter  it  pverlous  to  re- 
mitting the  cause. 

t.  The  court  may  make  fume  pro  twnt  entries  to 
supply  omisrions  in  the  record  of  what  was  done 
at  the  time  ofBthe  proceedings. 

H  The  action  of  the  circuit  court  in  making  the 
order  for  a  tmtie  pro  time  record,  which  showed 
that  the  case  had  been  remanded  from  that  court 
to  the  distriot  court  prior  to  the  time  when  the 
sentence  was  passed  upon  the  prisoner,  was  a 
legitimate  exercise  of  power. 

i.  In  a  writ  of  habeas  corpus  nothing  can  be  In- 
quired into  but  the  Jurisdiction  of  the  court. 

8L  In  an  indictment  under  sec  540T,  Bey.  Stat,  f6r 
embezzling  a  letter  whl<^  was  Intended  to  be 
conveyed  by  mall,  the  failure  to  allege  that  the 
letter  had  not  been  dellyered  to  the  person  to 
whom  it  was  directed  does  not  render  the  convlo- 
tionTOld. 

•l  This  court  wiU  not  examine  into  the  question 
whether  the  letter  was  put  into  the  mail  as  a  mere 
decoy  or  not.  The  question  whether  it  was  in- 
tended to  be  conveyed  by  the  mail  or  by  the  letter 
carrier  was  a  question  of  fact  to  be  asceitaUued 
hf  the  Jury. 

[No.  1521.1 

Argued  Jan.  10, 1890,    DeetdedMmtk  $.  U90. 

APPEAL  from  a  Judgment  of  the  Olrcnit 
Court  of  the  IJDited  States  for  the  Eastern 
District  of  Michigan,  discharging  a  writ  of 
habeas  corpus  by  which  the  appellant,  Cbaries 
H.  Wight,  sought  to  be  relieved  from  im- 
prisonment after  a  conviction  for  unlawfully 
secreting  and  embezzling  certain  letters  wbi<m 
came  into  his  possession  in  the  course  of  bis 
official  duty  and  were  intended  U  be  carded 
by  a  letter  carrier.    4frmed. 

The  facts  are  stated  In  the  opinion. 

Mr,  Henrj  K.  Dufleld,  for  appellant: 

This  court  wllLupon  habeas  corpus,  examine 
an  indictment  suiScIenUy  to  determine  whether, 
under  it,  the  prisoner  could  be  convicted  of 
any  offense  against  the  laws  of  the  United 
States. 

>   BsB  parte  Parke,  08  U.  8.  88  (28:  788);  Bx 
parte  Tarhnmgh,  110  U.  8.  658  (28:  274). 

If  the  indictment  does  not  describe  anr  of- 
fense of  which  the  court  below  could  lawfully 
take  jurisdiction,  the  prisoner  will  be  dis- 
^arged. 

Bob  parte  8iebold,  100  U.  8.  877  (25:  719). 

The  indictment  in  question  does  not  contain 
the  necessary JurifdicUonal  averments. 

1  Chitty.  Cfrim.  Law,  288:  1  Bish.  Crfan. 
Proc  ^m\U.8.  T.  OairU,  m  U.  8.  611  (26: 
1185);  V.  8.  T.  Brittan,  107  U.  8.  655  (27:  520). 

The  second  and  fourth  counts  do  not  allege 
that  Uie  letter  was  intended  to  be  conveyed  by 
mail,  and  are  therefore  fatally  defective. 

U.  8,  T.  Matthetpe,  85  Fed.  Rep.  890;  U, 
S,  ▼.  Denieke.  85  Fed.  Rep.  407;  U,  B,  ▼. 
Bapp,  80  Fed.  Bep.  818;  U,  8.  t.  Taller,  87 
Fed.  Rep.  201. 

This  court  win,  upon  habeas  oorpaa,  examine 

8M 


the  testimony  under  which  a  penoo  has 
convicted,  sufficiently  to  determine  wl 
there  was  any  evidence  tendii^  lo  ptore  as 
offense  of  which  the  court  b&w  bad  Jaria- 
diction. 

Ouddy,  Pigtiiumer,  181  U.  8.  286  (88:  107). 

If  there  is  a  fsir  doubt  whether  the  act 
charged  in  the  indictment  and  established  bf 
the  evidence  was  embraced  in  the  ^TTMfpel 
prohibition  of  the  statute,  that  doubt  is  to  be 
resolved  in  favor  of  the  accused. 

{7.  A  ▼.  if<?rr»#,  89  U.  8. 14  Pet  464  aO:  64ft; 
U.  8  V.  Wiltberger,  18  U.  8.  5  Wheat  76  (5: 
87);  U.  8  T.  Sheidon,  15  U.  8.  2  Wheal.  119 
(4:  199):  U.  8.  v.  Clavton,  2  DiD.  219;  U.  & 
V.  Taj/ior,  87  Fed.  Rep.  201. 

The  entrv  of  the  nunc  pro  tune  order  on  the 
hearing  of  the  petition  for  habeas  corpus, 
amendlnff  the  record  of  the  circuit  court,  was 
without  Jurisdiction  and  void. 

Jenkine  v.  Eldredge,  1  Woodb.  &  M.  61; 
Brueh  V.  BoUfine,  8  McLean,  486;  Met(ford  ▼. 
JDoreey,  2  Wash.  0.  C.  488;  Tajflor  v.  SUarr,  2 
Root  (Conn.)  293;  Barbor  ▼.  Padfle  B  C6.  92 
Mo.  428;  Barrieon  v.  Mieeauri,  10  Ma  686; 
Sibbaid  V.  U.  8,  87  U.  8.  12  Pet.  491  (9:  1168). 

The  court  had  no  authority  to  make  the 
order  nunc  pro  tunc  upon  its  own  unaided 
recollection. 

Byde  v.  OurUng.  10  Mo.  859. 

Mr,  O.  W.  CliapmaB.  SoUeUar-Oem.,  tot 
appellee: 

The  court  below  properly  correded  the 
Bsoord. 

Gardner  y.  People,  20  DL  480;  Jekneon  v. 
F^opU,  22  m.  814;  Green  t.  State,  19  Ark. 
189;  8tate  y.  Olark,  18  Mo.  482: 8taieY.  Ptarce^ 
14  Ind.  426;  GaUoufap  v.  MeKeitken,  5  Ired. 
L.  12;  Lathrop  t.  Paife,  26  Me.  119;  Beieon 
V.  Barker,  8  McLean,  879;  BMneon  v.  8UUe,  85 
Tex.  App.  Ill;  BUanekg  v.  8taU,  8  Minn.  487. 

A  test  letter  sent  to  a  fictitioua  addreas  ia 
within  the  protection  of  the  statute,  and  such 
a  letter  addressed  by  any  inspector  to  a  lIctitkNia 
person  is  a  letter  intended  to  be  conveyed  bj 
mail,  and  its  embezzlement  will  sustain  an  faa- 
dictment. 

U.  8,  y.  Cottingham,  8  Blatchf.  470;  U.  8. 
V.  WMttier,  5  Dili.  85:  IT.  8  y.  Foge.  1  Cmt 
866;  Baiee  v.  U,  8, 10  Fed.  Rep.  92;  U.  8  y. 
Mattheum,  85  Fed.  Rep.  890;  Beg.  y.  Toum§, 
1  Denison,  Or.  Cas.  194;  Beg.  y.  Skepkerd,  ft 
L.  J.  N.  8.  M.  C.  52. 

Mr.  Juetice  WiUmr  deliyered  the  opfaikm  oi 
the  court: 

This  is  an  appeal  from  a  Judgment  oi  the 
Circuit  Court  for  the  Eastern  District  of  Michi- 
gan discharging  a  writ  of  habeas  corpus  on  a 
bearing  before  that  court  By  this  writ  the 
appellant  here,  Charles  H.  Wight,  soujKht  to 
be  relieved  from  imprisonment  in  the  jSetroU 
House  of  Correction,  under  sentence  of  the 
District  Court  of  the  Uuited  SUtes  for  the 
Eastern  District  of  Michigan.  The  petitknier 
was  indicted  in  that  court  ui)on  the  charge  that 
on  the  28th  day  of  June,  1888,  while  be  was 
employed  in  one  of  the  departments  of  the 
poMal  service  of  the  United  SUtes,  to  wit,  aa 
superintendent  of  letter  carriers  in  the  mt- 
offlce  at  Detroit,  he  wronflfully  and  unlaw- 
fully secreted  and  embezzled  certain  lelten 
which  came  into  his  possession  in  the  regular 
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course  of  his  official  duty,  and  which  were 
11381  inteDded  to  be  carried  by  a  letter  carrier,  and 
which  letters  contained  obligations  and  secu- 
rities of  the  United  States  of  pecuniary  value, 
odled  treasury  notes.  There  were  sue  other 
counts  for  a  similar  offense. 

Upon  the  trial  in  the  district  court,  the  Jury 
found  a  verdict  of  guilty  against  petitioner. 
He  thereupon  made  a  moUon  in  that  court  for 
«  new  trial,  and  likewise  a  motion  in  arrest  of 
judgment  Pendinjg:  the  argument  of  these 
motions,  the  district  court  made  an  order 
transferring  the  cause  to  the  Circuit  Court  for 
said  District,  which  order  is  in  the  following 
language: 

"It  is  now  by  the  court  ordered  that  this 
case  be  certified  and  remitted  to  the  next  Cir- 
cuit Court  of  the  United  States  for  this  Dis- 
trict." 

These  motions  were  heard  In  the  cireuit 
court  on  the  11th  day  of  March,  1889,  before 
Judget  HoweU  E.  Jackson,  circuit  Judge,  and 
Henry  B.  Brown,  district  judge,  and  on  the 
12th  day  of  March,  1889,  the  following  order 
was  entered  of  record: 

"  United  Statei  qf  America ) 

Charles  Wight  ) 

"In  this  cause  the  defendant's  motion  to  set 
aside  verdict  and  in  arrest  of  judgment,  after 
mature  deliberation  thereon,  are  by  the  court 
here  now  denied." 

And  on  the  same  day,  at  the  distriot  ^ourt 
room  in  the  City  of  Detroit,  that  court  made 
jthe  following  entry: 

^'The  United  States ) 

V.  V  Convicted  on  indictment 

Charles  Wight,     )  for  embezzling  letters,  etc. 

"The  court  now  deliver  Judgment  on  the 
motions  to  set  aside  the  verdict  rendered  by 
the  Jury  herein  and  for  a  new  trial,  heretofore 
argued  and  submitted;  and,  thereupon,  it  is 
oraered  that  said  motions  be,  and  the  same 
«re  hereby,  denied,  and  that  the  order  hereto- 
fore made  herein  certifying  this  cause  to  the 
Cireuit  Court  of  the  United  States  for  this 
District  be,  and  the  same  is  hereby,  vacated  as 
l*3»J     baving  been  improvidently  made. 

"And  the  said  defendant  being  now  placed 
«t  the  bar  of  the  court  for  sentence,  thereupon 
the  court  do  now  sentence  him,  the  said  Charles 
Wight,  to  be  imprisoned  and  kept  at  hard 
labor,  at  and  in  the  Detroit  House  of  Correc- 
tion, in  the  City  of  Detroit,  Wayne  County, 
Michigan,  for  the  ierm  of  two  years  from  and 
including  this  day,  and  to  stand  committed 
until  the  terms  of  this  sentence  are  complied 
with." 

On  the  25th  of  August,  thereafter,  an  appli' 
caUon  was  made  to  Mr.  Justice  Harlan  of  this 
court,  who  was  the  Justice  assigned  at  that 
time  to  the  Sixth  Cireuit,  for  a  writ  of  habeas 
corpus,  to  deliver  the  petitioner,  Wight,  from 
restraint  in  the  Detroit  House  of  Correction, 
by  Joseph  Nicholson,  its  superintendent  On 
this  application  Justice  Harlan  made  an  order 
that  a  rule  issue  from  the  cireuit  court  against 
the  marshal  of  the  United  States  for  the  East- 
cm  District  of  Michigan  and  the  superintend- 
ent of  the  Detroit  House  of  Correction,  re- 
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tumable  before  that  court  within  three  days 
after  service  of  nrocess,  to  show  why  the  ha- 
beas corpus  should  not  issue  as  prayed  in  the 
petition.  To  this  rule  Nicholson  made  a  le- 
tum,  in  which  he  said  that  he  held  the  said 
Wight  in  restraint  of  his  liberty  as  a  prisoner 
in  the  Detroit  House  of  Correction,  by  virtue 
of  the  judgment  and  sentence  of  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  rendered  on  the  12th  day 
of  March,  1889,  a  copy  of  which  he  set  out. 
To  this  return  Wight,  by  his  oounsel,  made 
exception  by  way  of  answer,  in  which  he  said 
that  the  District  Court  for  the  Eastern  Dis- 
trict of  Michigan  had  not,  at  the  time  of  the 
sentence  referred  to  in  said  return,  any  Juris- 
diction over  nim,  the  said  Wight,  or  any  author- 
ity to  pass  sentence  against  him,  because  Uie 
said  cause  in  which  it  pretended  to  pass  sen-  [140] 
tence  upon  him  on  the  12th  of  Mareh,  1889. 
had  been  duly  certified  and  remitted  from  said 
District  Court  into  the  Circuit  Court  of  the 
United  States  in  add  District,  and  the  tran- 
script thereof  duly  filed,  and  that  up  to  the 
date  of  said  aUeged  sentence,  to  wit,  the  12th 
day  of  Mareh,  1889,  was  and  at  the  date  here- 
of is  still  pending  in.  the  cireuit  court  of  the 
United  States,  as  more  fully  and  at  length  al- 
leged and  shown  by  the  certified  copies  of  the 
proceedings  in  saia  cause,  in  the  petition  filed 
m  this  matter. 

Petitioner  Wight  also  averred  that  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  Michigan  never  had  or  obtained 
jurisdiction  over  him  for  the  following  reasons: 
that  tbv  indictment  on  which  petit^ner  was 
arraigned  and  tried  in  said  court  did  not  charce 
the  commission  of  any  offense  over  which  said 
court  had  jurisdiction,  and  because  the  evidence 
in  the  case  did  not  establish  any  offense  against 
the  laws  of  the  United  States,  of  which  said 
district  court  had  Jurisdiction. 

Upon  examination  of  the  record  of  the  cir- 
cuit court  in  Uie  case  at  this  stage  of  the  pro- 
ceeding on  the  writ  of  habeas  corpus,  it  was 
ascertfdned  that  no  order  remanding  the  case 
from  the  circuit  court  to  the  district  court  had 
been  entered  on  the  journals  of  the  former 
court,  the  last  order  on  the  subject  being  the 
one  which  we  have  alreadv  redted,  overruling 
the  motion  for  a  new  trial  and  the  motion  in 
arrest  of  Judgment  Thereupon  the  judges  of 
the  circuit  court  caused  the  foUowiog  OTuer  te 
be  made: 


*'  United  States  ef  Ameriea ) 
v. 


Charles  Wight, 


r 


"The  defendant,  bebig  personally  present  i« 
court,  as  well  as  by  ms  counsel,  Henry  M. 
Duffleld,  Esq.,  and  the  court  having  its  atten- 
tion caJled  to  its  records  made  and  entered  in 
the  above-entitled  cause  on  the  twelfth  day  of 
March,  A.  D.  1889,  by  the  return  of  Joseph 
H.  Nicholson,  superintendent  of  the  Detroit 
House  of  Correction,  to  the  writ  of  habeas 
corpus  heretofore  allowed  by  this  court  on  the 
petition  of  the  above-namea  Charles  Wight, 
and  upon  inspection  of  said  records,  so  made 
and  entered  as  aforesaid,  it  satisfactorily  ap- 
pears to  the  court  that  the  same  is  not  a  full 
and  correct  record  of  the  order  which  was  in 
fact  made  by  this  court  on  the  12th  day  of 
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March  aforesaid,  in  this,  that  it  fails  to  show 
the  order  of  this  oourt  which  was  dolj  made 
[141]  on  the  said  12th  day  of  March,  remitting  said 
cause  out  of  this  court  into  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Michigan:  therefore,  after  hearing  the  said 
Charles  Wignt*  hy  his  counsel,  in  opposition 
thereto,  this  court,  upon  its  own  motion,  based 
upon  its  recoUection  of  the  facts  of  the  mak- 
inff  of  said  order  remitting  said  cause  as  af  ore- 
saSl  into  said  district  court,  now  orders  and 
directs  that  the  same  be  entered  now  as  of  the 
said  twelfth  day  of  March,  one  thousand  eight 
hundred  and  eighty-nine,  according  to  the 
facts  thereof,  which  are  as  follows: 

"At  a  session  of  the  Circuit  Court  of  the 
United  States  for  the  Sixth  Circuit  and  Eastern 
District  of  Michigan,  continued  and  held,  pur- 
suant to  adjournment,  at  the  district  court  room, 
in  the  City  of  Detroit,  on  the  twelfth  day  of 
March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine. 

"Present:  The  Hon.  Howell  E.   Jackson, 
circuit  tndge;  the  Hon.  Henry  B.  Brown,  dla- 
Irict  Judge. 
''United  8kamqfAm0riea'l^ 

Ohofim  WigM.  ) 

"The  defendant  being  personally  present  in 
court,  as  well  as  by  his  counsel,  Henry  M. 
Duffleld,  Esq^  said  united  States  being  repre- 
sented by  C.  P.  Black,  United  States  attorney, 
and  Charles  T.  WilkinsjuBsistant  United  States 
attorney,  and  the  said  United  States  attorney 
objecting  to  the  consideration  of  said  cause  on 
the  part  of  this  court  for  the  reason  thai  there 
was  no  authority  in  law  for  the  district  oourt 
to  remit  said  cause  to  this  court  after  ymlict 
had  in  said  district  court;  therefore  the  court, 
uponita  own  motion,  hereby  remits  said  cause 
back  into  the  said  District  Court  for  the  East- 
ern District  of  Michigan  for  such  action  as 
bald  district  court  shall  see  At  to  take." 

Thereupon  the  circuit  court  on  the  80th  day 
of  September,  1889,  on  the  same  day  that  it 
had  ordered  the  nunc  pro  tunc  entir  of  the 
order  remanding  the  cause  to  the  district  court, 
being  of  the  opinion  that  this  order  cured  the 
[142]  defect  of  the  record,  which  showed  the  case  to 
be  still  pending  in  the  circuit  court,  and  being 
further  of  opinion,  as  appears  from  their  Judg- 
ment in  the  matter,  that  the  case  had  never  be& 
lawfully  removed  from  the  district  into  the 
circuit  court,  and  that  therefore  oaid  district 
court  had  always  retained  Jurisdiction  of  the 
case,  made  an  order  discharging  the  writ  of 
habeas  corpus. 

It  is  mainly  upon  these  orders  about  the  sev- 
eral removals  of  the  case  from  one  court  into 
the  other  that  appellant  relies  to  show  that  the 
district  court  at  the  time  of  pronoundng  its 
Judgment  of  imprisonment  against  appeSant 
hadiio  Jurisdiction  of  the  case.  But  there  is 
also  a  finther  point  made,  that  the  letters  which 
the  appellant  embezzled  were  never  put  into 
the  XDoBX  with  intent  that  they  should  be  carried, 
within  the  meaning  of  the  Statute. 

Of  course,  if  the  Judge  of  the  district  oourt 
is  right  in  the  opinion  expressed  by  him  In  the 
orders  which  he  made,  that  he  had  no  power 
after  the  verdict  In  the  diitrlct  oourt  to  transfer 
it  to  the  drouit  oourt,  tim  the  case  had  redly 
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never  been  withdrawn  from  the  JurisdictloQ  of 
the  district  court,  and  the  question  arising 
upon  the  absence  of  any  recora  in  the  circufi 
court  of  an  order  remanding  it  back  to  the  dis- 
trict court  Is  of  no  consequence,  because  aQ 
that  was  done  in  the  circuit  court,  in  that  view, 
was  without  Jurisdiction,  and  the  case  never 
was  lawfully  in  that  court,  and  the  district 
court  had  the  right  to  make  the  order,  which 
it  did  make,  setting  aside  its  former  order 
transferrinc  the  case  to  the  circuit  court  In 
this  view  of  the  sublect,  the  case  having  always 
been  really  under  the  Jurisdiction  and  control 
of  the  district  court.  Its  Judgment  sentencing 
the  prisoner  on  the  veraict  was  within  m 

Sower,  and  is  not  examinable  on  this  writ  of 
abeas  corpus. 

But  we  are  not  satisfied  that  this  view  of  the 
powers  of  the  two  courts  is  a  sound  one.  Whfle 
we  do  not  decide  the  question  now,  because  it 
is  not  necessary  (as  our  judgment  is  the  same 
In  either  event),  we  shall,  for  the  purposes  of 
the  present  case,  treat  it  as  if  the  order  tran» 
fernng  the  case  from  the  district  court  into  the 
circuit  oourt  was  a  valid  order,  so  that  It  could 
only  be  remanded  from  Uie  circuit  court  into 
the  district  court  by  some  order  or  action  of 
the  former.  No  such  order  was  found  upon 
the  records  of  the  circuit  court  at  the  time 
sentence  was  imposed  upon  the  prisoner  In  the 
district  court;  if  no  such  order  had  been  made 
previous  to  that  Judgment,  the  case  was  still 
pending  in  the  circuit  court,  and  the  district 
court  had  no  authority  to  pass  the  sentence  it 
did  upon  the  prisoner.  This  view  of  the  sub- 
ject calls  upon  us  to  inquire  whether  the  numc 
pro  tuac  order  of  September  80  was  a  valid 
order,  and  one  within  the  power  of  the  drculi 
court  to  make. 

Our  first  impression  was  that  whatever  might 
be  the  powers  of  the  courts  in  this  regard  over 
their  records  during  the  term  in  vniich  the 
transactions  are  supposed  to  have  occurred,  the 
record  of  whldi,  or  fail  are  to  make  any  record 
of  which,  is  the  subject  of  amendment,  yet 
when  it  was  attempted  to  do  this  after  an  ad- 
journment and  at  a  subsequent  term  of  the 
court,  the  powers  of  ^Jie  court  in  making 
such  cbang^  in  the  reot^rds  of  the  proceedings 
were  limited  to  thoee  in  which  there  remained 
vnitten  memoranda  of  some  kind  in  the  case, 
and  amonff  the  files  of  the  court,  by  whidi  the 
record  comd  be  amended.  If  erroneous,  or  the 
proper  entry  could  be  supplied,  if  one  had 
been  omittea.  And  especially  that  in  criminal 
procedure  this  power  to  make  such  entries,  at  % 
subsequent  term  o^  the  court,  of  what  had 
transpired  at  a  former  term,  as  would  establkk 
the  authority  of  the  court  to  pass  a  sentence  of 
fine  or  ImpriBonment,  either  old  not  exist  at  all, 
or.  If  it  did,  was  Umited  to  cases  In  whic^ 
some  written  evidence  of  what  was  done  re- 
mained in  the  pepers  connected  with  the  esse. 

We  are  satisfled,  however,  upon  an  examin- 
ation of  the  authorities,  that  this  restrictkm 
upon  the  power  of  the  court  does  not  exIsL 
Mr.  Bishop,  in  his  first  volume  on  Criminal 
Proceedings,  section  lieo,  states  the  doctrine 
in  the  following  terms: 

"When  the  term  of  the  court  has  ck)sed,  H 
ii  too  late  to  undo,  at  a  subsequent  term,  what 
was  done  at  the  former  term.    A  Judgment  el 
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the  coort.  for  tnttanoe,  otnnotthen  be  opened, 
and  modffled  or  set  aside.  Neither,  It  has  been 
held,  can  the  derk,  al  a  inbaequent  term,  make 
an  entry  of  what  tnilr  transpired  at  the  pre- 

[144]  ceding  term.  Bat  this  refers  to  the  power  of 
the  oSrk,  proceeding  of  his  own  motion.  The 
court  may  order  nuTie  pro  tune  entries,  as  they 
are  callea,  made  to  rapoly  some  omission  in 
the  entry  of  what  was  done  at  the  preceding 
term;  yet  this  is  a  power  the  extent  of  which  fi 
limitea.  and  not  easily  defined.  In  general, 
mere  clerical  errofs  may  be  amended  in  this 
way.  80  of  the  mistake  of  the  derk  in  the 
name  of  the  Judge  before  whom  the  Indict- 
ment was  foond.*'^ 

The  present  caae  oomes  within  the  danse  of 
this  section  which  dedaies  the  power  of  the 
court  to  make  nunopro  tune  entnes  to  fupply 
some  omission  In  the  record  of  what  was  aone 
at  the  time  of  the  proceeding.  An  eztensive 
list  of  authoritlea  is  dted  In  the  foot  note  of 
Mr.  Bishop,  and  among  those  whiefa  support 
the  power  of  the  court  to  make  a  leoora  of 
some  matter  which  was  done  at  a  former  term, 
€d  which  the  clerk  had  made  no  entry,  the 
following  cases  directly  affirm  that  propodtion : 
QaU&wiM  T.  MeKHthen,  h  lied.  L.  19;  £^  ▼. 
Curling.  10  Ho.  860;  8UU€  w.  Clark.  18  Mo.  48S; 
Ndoon  Y.  Bofrkor.  8  McLean,  879;  Bil^nehi  t. 
BUUe.  8  Minn.  497. 

The  opinion  of  the  eouit  In  this  latter  case 
contains  a  somewhat  full  reference  to  the  his- 
tory of  this  subject,  as  it  is  found  in  the  reports 
cd  the  English  cases,  and  in  Blackstone's  Com- 
mentaries, Vol.  8,  p.  406,  the  result  of  which 
k  to  show  that  at  an  early  day  the'  English 
courts  exercised  this  power  so  recklesdy,  when 
the  pleadings  were  all  on  tenue.  and  great  lib- 
erality was  necessarily  allowed  in  amendments, 
that  the  abuse  was  corrected  by  the  King,  who 
made  the  declaration  that  "dthougb  we  hate 
granted  to  our  justices  to  make  record  of  pleas 
pleaded  before  them,  yel  we  will  not  thattbehr 
own  records  shall  be  a  warranty  for  thdr  OWb 
wronff,  nor  that  they  may  rase  their  rolls,  nor 
amend  them,  nor  record  them  contrary  to  thdr 
original  enrolment"  This,  Blackstone  declares, 
meant  only  that  the  justices  should  not  br  thdr 
own  private  rasure  chance  a  record  already 
made  up,  or  alter  the  truth  to  any  slnistv  par- 
pose. 
In  the  Minnesota  case,  the  plalotlif  In  error 

[145]  1^  ^>^i^^  couTided  of  the  enme  (A  murder, 
and  after  trial  and  Terdict,  and  after  the  mm 
had  been  carried  to  the  Supreme  Court  of  tLa 
State,  the  record  of  tlie  proceedings  on  the 
trial  was  amended  so  as  to  show  aflumatiTdy 
that  each  Joior  was  sworn  as  pteacrlbed  mr 
law;  that  they  were  put  In  char«  of  the  offl- 
cer  to  keep  them  as  prescribed  bylaw;  and  that 
they  were  polled  at  the  reoueet  of  defdidant 
on  thdr  coming  In  with  thcar  Terdict;  matters 
which,  it  seems,  had  been  omitted  In  the  reond 
of  the  judgment  The  supreme  ooort  In  that 
case,  as  we  think,  stated  with  f ofoa  and  pteda- 
ioo  the  true  rule  on  this  subject  They  said: 
''While  we  should  go  as  far  aa  any  court  In 
reprobating  a  rule  to  place  the  pcooeedlnga  of 
a  court  almost  entirely  at  the  merer  of  the 
subordinate  officials  thereof,  we  soould  be 
scrupulously  careful  In  adopting  any  rule  whidi 
would  tend  to  destroy  the  sancSty  or  lessen  the 
Teritjof  tbeieooida.    And  whila  we  admit  the 
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which  the  record  was  nuule  up,  we  deprecate 
the  exercise  of  the  power  in  any  case  where 
there  was  the  least  room  for  doubt  about  the 
facts  upon  which  the  amendment  was  sought 
to  be  made.  .  •  •  But  when  the  facts  stand 
undisputed,  and  the  ol^jectlon  is  based  upon 
the  technical  point  alone  that  the  term  is 
passed  at  which  the  record  was  made  up,  it 
would  be  doing  Tlolence  to  the  spirit  which 
perrades  the  administration  of  justice  in  the 
present  age  to  sustdn  It  It  Is  our  opinion 
that  this  power  of  necessity  exists  In  the  dis- 
trict court,  and  that  its  exeidse  must  in  a  greal 
measure  be  goyemed  by  tbefacts  of  each  case." 

The  case  m  5  Iredell,  although  a  dyU  suit, 
established  the  doctrine  that  a  oourt  has  a  right 
to  amend  the  records  of  any  preceding  term  by 
Inserting  what  had  been  omitted  dther  by  the 
act  of  Uie  court  or  derk»  and  that  when  so 
amended  it  stands  aa  if  It  had  nerer  been  do- 
f  ectiye,  or  as  If  the  entries  had  been  made  at 
theproper  time. 

The  case  of  Eifi$  ▼.  CurUng.  10  Mo.  809, 
which  was  also  adrO  suit,  and  seems  to  haya 
been  reiy  well  considered,  is  thus  stated  In  the 
syllabus  of  the  report:  "A  oourt  has  power  to 
order  entries  of  proceedings  had  by  the  court 
at  a  preTious  term  to  be  made  nune  pro  tune. 
but  where  the  court  has  omitted  to  make  an 
order  whldi  It  might  or  ou^t  to  haye  made. 
It  cannot  at  a  mbsequent  term  be  made  nmm 
pro  tunc." 

In  the  CMe  in  18  Ma  of  8taU  ▼.  Cfark,  It 
appeared  that  the  prisoner  had  been  tried  on  an 
inoictment  which  was  not  signed  at  the  time 
of  the  trial  by  .be  foreman  as  a  true  bQl,  and 
that  the  derk  had  not  mariied  the  time  of  fll- 
Ing  the  aame  on  the  indictment  It  was  held, 
on  writ  of  error  to  the  supreme  court,  that  the 
court  had  a  riffht,  on  motion  at  a  subsequent 
term,  to  amend  ita  record  by  a  statement  of 
these  facts,  not  only  by  the  indorsement  upon 
the  bUL  but  by  a  regular  entry  on  the  journal, 
that  "the  grand  jury  returned  into  oourt  the 
following  true  bills  of  indictment  (naming 
the  one  under  which  the  defendant  wascon- 
yicted).  The  oourt  said  that,  if  these  acts  had 
taken  place,  the  failure  of  the  derk  to  make 
proper  and  formal  entries  on  the  records  of 
the  court  might  haye  been  supplied  or  corrected 
by  baring  such  entries  made  nune  pro  tune. 

In  Nobon  y.  Barker,  8  McLean,  879,  Mr. 
JutUee  McLean  obseryed.  In  regard  to  an 
amendment  of  a  declaration  under  a  plea  of 
misnomer,  that  it  was  objected  to  on  the  ground 
that  there  was  nothing  to  amend  by,  to  which 
be  replied  that  at  oomnoon  lawthe  court  could 
only  giye  leayo  to  amend  when  there  was  some- 
thing to  amend  bj,  and  anciently  amendmenta 
were  required  to  oe  made  at  the  term  at  which 
the  error  occurred,  but  now  an  amendment 
may  be  made  at  any  time  before  judgment 
ana  In  some  cases  after  judgment;  and  he  re> 
f  ers  to  the  89d  aeotion  ol  the  Judiciary  Act  of 
1789.  %> 

Thli^  which  has  been  commonly  cdled  the 
Btatntt  of  JeofaOa  and  Amendmenu  of  tho 
United  Statea,  may  be  found  In  sectioo  904, 
Beylsed  Statutes,  and  is  as  liberal  in  the  powen 
which  it  confers  on  the  courts  to  make  amend- 
ments as  any  ctf  those  enacted  In  more  modem 
timea.    We  are  forced  to  the  ooodusloo  that 
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the  actioii  of  the  circuit  court  in  making  the 
order  for  a  nunc  pro  tune  record,  which  showed 
that  the  case  had  heen  remanded  from  that 
court  to  the  district  court  prior  to  the  time 
when  the  sentence  was  passed  upon  the  prisoner, 
was  a  legitimate  exercise  of  power. 

With  regard  to  the  propontion  which  denies 
that  the  indictment  in  the  district  court  and 
the  evidence  by  which  it  is  sustained  conferred 
jurisdiction  on  that  court,  we  do  not  think  it 
needs  much  comment  The  grand  Jurors 
charged  in  the  first  count  of  this  indictment 
that  *'the  said  Wight,  who  was  then  and  there 
a  person  employed  in  one  of  the  departments 
of  the  postal  service  of  the  United  States,  to 
wit,  employed  as  an  assistant  to  the  superin- 
tendent of  letter  carriers  in  the  post-oflSce  at 
Detroit  aforesaid,  unlawfully  and  wrongfully 
did  secrete  and  embezzle  a  letter  which  came 
into  his  possession  in  the  regular  course  of  his 
official  duties,  and  which  was  intended  to  be 
carried  by  a  letter  carrier,  which  letter  then 
and  there  contained  five  pecuniary  obligations 
and  securities  of  the  government  of  the  United 
States,"  and  were  the  property  of  one  Angus 
M.  Smith,  and  with  the  letter  were  then  and 
there  inclosed  in  an  envelope  addressed  to 
'  'Oscar  Singleton,  Montevideo,  Cook  Co.  Mich. " 
A  similar  statement  is  in  effect  made  in  all  the 
other  counts.  ^ 

The  law  under  which  the  prisoner  waa  in- 
dicted is  section  5467  of  the  Itevised  Statutes 
of  the  United  States,  the  language  of  which, 
applicable  to  the  case,  is  as  follows: 

"Any  person  emploved  in  any  depiirtment 
of  the  postal  service  who  shall  secrete  or  em- 
bezzle or  destroy  any  letter,  packet,  bag  or 
mail  of  letters,  intrusted  to  him,  or  whidi  shall 
come  into  his  possession,  and  which  was  in- 
tended to  be  conveyed  by  mail  or  carried  or 
delivered  by  any  mail-carrier,  mail- messenger, 
route-agent,  letter-carrier  or  other  person  em- 
ployed In  any  department  of  the  postal  service, 
or  forwarded  through  or  delivered  from  any 
post-office  or  branch  post-office  established  by 
authority  of  the  Postmaster-Gkneral,  and  which 
shall  contain  any  note,  bond,  draft,  check,  war- 
rant, revenue  stamp,  postage-stamp,  stamped 
envelope,  postal-card,  money-order,  certificate 
of  stock  or  other  pecuniary  obligation  or  se- 
curity of  the  government,  .  .  .  any  such  per- 
son who  shall  steal  or  take  any  of  the  thines 
aforesaid  out  of  any  letter,  packet,  bag  or  maxL 
of  letters,  which  shall  have  come  into  his  pos- 
session, either  in  the  regular  course  of  his 
official  duties  or  in  any  other  manner  whatever, 
and  provided  the  same  shall  not  have  been  de- 
livered to  the  party  to  whom  it  is  directed,  shall 
be  pimishable  by  imprisonment  at  hard  labor 
for  not  less  than  one  year  nor  more  than  five 
years." 

The  argument  of  counsel  assumes  that  in 
this  proceeding,  by  writ  d  habeas  corpus,  we 
can  inquire  into  and  correct  nearly  all  errors 
which  may  have  been  committed  by  the  di^ 
trict  court  in  the  control  of  the  case  originally. 
This  has  been  so  often  denied  by  this  court, 
and  the  proposition  is  so  clear,  that  in  a  writ 
of  habeas  corpus  nothing  can  be  inquired  into 
but  the  jurisdiction  of  the  court,  that  it  is  un- 
necessary to  pursue  the  entire  line  of  argument 
of  counsel  for  appeUant     Cuddy,  BBttUaner. 

•70 


181  U.  a  880  [88:  1641.  We  are  of  opfnfoii. 
notwithstandinff  the  allegation  of  counsel  that 
there  was  no  jurisdiction  because  the  indict- 
ment did  not  charge  that  the  letter  embezzled 
was  intended  to  be  carried  by  a  letter  carrier, 
that  it  so  alleged  in  the  exact  terms  of  the 
Statute  just  cited,  and  is  therefore  sufficient. 
With  resard  to  the  proposition  "that  tb« 
failure  to  allege  in  some  or  these  indictments 
that  the  letter  had  not  been  delivered  to  th« 
party  to  whom  it  is  directed  renders  the  whole 
Moceeding  void,"  we  think  it  is  unsound. 
While  the  purpose  for  which  this  clause  was 
inserted  in  the  Act  Is  not  very  clear,  it  was 
probably  intended  to  repel  the  idea  that  the 
stealing  or  embezzling  of  such  a  letter,  after  it 
had  been  carried  through  the  mail  or  delivered 
by  the  letter  carrier  to  its  owner  and  its  purpose 
served,  did  not  render  the  party  guilty  under 
this  Statute.  At  all  events,  tbe  fact  of  its  de- 
livery being  a  matter  of  defense,  when  it  was 
proved  that  the  party  in  the  course  of  his  em- 
ployment had  embezzled  the  letter  and  stolen 
the  money,  it  will  be  presumed  that  the  de- 
fendant made  the  most  he  could  of  that  defense 
on  the  trial.  We  are  not  of  opinion  that  it  is 
necessary  for  us  to  examine  into  the  question 
raised  on  the  evidence  at  the  trial  as  to  whether 
the  securities  were  put  into  the  letter,  and  that 
into  the  mail,  as  a  mere  decoy  or  not  The 
question  whether  it  was  intenaed  to  be  con- 
veyed by  the  mail  or  by  the  letter  carrier  wae 
a  question  of  fact  to  be  ascertained  by  the  jury, 
and  in  a  case  like  this,  where  the  party  has 
been  convicted  of  embezzling  a  letter  and  val- 
uable property  in  a  letter  pusing  through  the 
regular  course  of  the  mail  and  the  hands  of  ri4ti 
the  letter  carrier,  where  the  indictaient  is  e 
good  one,  and  where  the  party  has  been  found 
guilty  and  sentenced,  we  are  not  disposed  to 
Inquue  into  the  motives  for  which  tlie  letter 
was  put  into  the  mafl,  even  though  the  oblect 
was  to  detect  or  intrap  the  party  m  his  criminal 
practices.  For  these  reasons  tMjmdfwuni  ^ 
tht  Cfirevit  Oouri  ii  qgtrtMd. 

7^  (Mtf  JuMtiee,  with  whom  concurred 
Mr,  JuiUce  Harlan»  dissenting: 

I  am  compelled  to  withhold  my  assent  to  the 
condusion  reached  by  the  court  In  this  casa 
Id  my  judgment  the  district  court  had  power 
after  the  verdict  to  transfer  the  cause  to  tbe 
circuit  court,  and,  having  done  so,  it  required 
an  order  remitting  the  cause  from  the  drcuit 
court  to  the  dismct  court,  before  the  latter 
court  could  pronounce  a  lawful  sentence.  The 
petitioner  was  sentenced  by  the  district  court, 
which,  as  the  record  then  stood,  has  no  juris- 
diction, and  was  committed  acoordinffly,  and 
while  imdergoing  imprisonment  under  thai 
sentence  sued  out  the  writ  of  habeas  corpus. 
The  circuit  court  then  entered  an  order  num 
pro  tune  as  of  the  previous  term,  remitting  the 
cause  into  the  district  court,  basing  its  sction 
upon  'its  recollection  of  the  facts  of  the  mak- 
ing of  said  order."  The  record  before  us  does 
not  disclose  tbe  existence  of  sny  minutes  of  the 
clerk  or  notes  of  the  judge  that  the  entry  of 
such  an  order  had  been  directed,  or  of  any  other 
official  evidence  to  that  effect,  and  I  do  not 
understand  it  to  be  contended  that  there  was 
any  such.  Qranting  that,  as  has  been  said, 
the  judge  during  the  term  is  a  living  record, 
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•Dd  maT  altar  and  inpply  from  memory  any 
order,  Jadgment  or  decree  which  has  heen 
pronounced,  and  this  becaose  be  is  presumed 
tc  retain  his  own  action  in  his  recollection,  yet 
after  the  term  has  elapsed,  the  exercise  of  such 
a  power  to  the  extent  of  supplying  an  order 
upon  which  jurisdiction  depends,  in  the  absence 
of  any  entry,  minute  or  memorandum  to  pro- 
ceed by  or  of  any  statutory  proyision  expressly 
allowing  it,  ought  not  to  be  conceded  in  crim- 
inaJ  cases.  The  Statute  of  Amendments  and 
Jeofails  has  no  application. 

Upon  this  ground,  my  brother  EEarlan  and 
myself  are  of  opinion  that  the  judgment  should 
bereyersed. 

Mr.  Jwitiee  Gra^  did  not  sit  in  the  argument 
of  this  case  and  took  no  part  in  its  dedsion. 


THE  RICHMOND  AND  DANVILLB 
RAILROAD  COMPANY,  Appt.. 

V, 

NICHOLAS  THOURON  bt 


THE   RICHMOND   AND   WEST  POINT 
TERMINAL  RAILWAY  AND  WARE- 
HOUSE COMPANY,  AppU, 

NICHOLAS  THOURON  ht  jlu 

(See  8.  C  Beporter'sed.  45-^.) 

Order  qf  dreuit  court  remanding  eaee  mt  op- 
pealahU-^AcU  cf  March  S,  1887,  and  Aug, 
IS,  1888'-tee.  678,  Beo.  Aert.— X  iff  JP». 
i^,  1889. 

L  Orders'of  the  droult  ooort  remanding  sasss  to 
the  state  court  are  not  final  judgments  or  decrees 
from  wbich  an  appeal  will  Ue  to  this  oourt 

t.  BytheActof  March  8,1887(24  Stat.  601^686),  as 
oorrected  hy  the  Act  of  August  18, 1888  (^06  Stat. 
488),  It  was  provided  that  no  appeal  or  writ  of 
error  should  be  allowed  from  the  decision  of  the 
circuit  court  remanding  a  case. 

a.  An  appeal  or  writ  of  error  In  such  a  case  will 
not  lie  under  sea  888  of  the  Revised  Statutes,  be- 
cause that  section  applies  only  to  final  Judgments 
or  decrees,  and  an  order  remanding  Is  not  a  final 
judgment. 

4.   In  the  Act  of  February  SB,  1889(^06  Stat  808),  the 
words  ^a  final  judgment  or  decree"  are  used  In 
the  same  sense  as  In  the  prior  Statutes. 
[Nos.  im  1263.1 

BubmiUed  FA.  8,1890.   Decided  March  10, 1890. 

APPEALS  from  orders  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Tennessee  remanding  these  cases  to  the 
State  Court. 

On  motion  to  dismiss  for  want  of  Jurisdio- 
tion.    Diemiseed, 

The  facts  are  stated  in  the  opinion. 

Meesre.  Ingereoll  dt  Peyton,  Charles  M« 
D»Cost»  and  Samuel  Dicksoiit  for  ap- 
pellees, in  favor  of  motion: 

The  Act  of  February  25,  18S0  (26  Stat  at 
L.  098),  nnder  wbich  the  appeal  was  allowed, 


Nora.— TFTiat  ie  a  final  decree  orjudffment  of  etale 
mr  other  court  from  vMeh  appeal  Met,  Bee  fiois  to 
Olbbons  y.  Ogden,  6;  801 

184  U.  8. 


does  not  confer  on  this  court  appellate  Inris- 
diction  to  review  an  order  of  remand  m^ae  hj 
the  circuit  court 

Chicago  dbA.RCh.  ▼.  WiewaU,  90  U.  8.  88 
WalL  507  (28:  108);  BaNntt  y.  Oark,  108  U. 
S.  606  (26:  507);  7\tmer  y.  Farmen  L.  db  21 
€h.  106  U.  S.  562,  655  07:  278);  Morey  ▼. 
Loekhart,  128  U.  S.  66  (81:  68);  Wilkineon  r. 
Nebraeka,  128  IT.  8.  286  (81:  152);  /Sherman  y. 
OrinneU,  128  U.  S.  679  (81:  278);  En  parte 
Sherman,  124  U.  8.  864  (81:  428);  Chicago,  B. 
A  a  R.  Co.  ▼.  Gray,  181  U.  8.  896  (88:  212). 

Words,  the  meaning  of  which  in  a  statute 
have  been  judicially  interpreted,  are,  when  used 
in  a  subsequent  statute,  to  be  understood  in  the 
same  sense. 

Semng  Machine  Caeee,  86  U.  8.  18  WaU.  584 
(21:  921),  and  cases  cited;  Bishop,  Written 
Laws,  8  97;  Maeon  y.  Feareon,  50  U.  S.  9 
How.  248,  257  (18:  125,  128);  The  Abboteford, 
98  U.  S.  44(M44  (25: 168.  169);  Maxwdl,  In- 
terpretation  of  Statutes,  41. 

Meeere.  RoadHey,  Lauterbaeh  db  Johneon, 
Taylor  dt  Hodd  and  Pope  Barrow»  in  oppo- 
sition: 

An  order  to  remand  [is  final  whenever  the 
action  previously  taken  in  the  state  court  has 
substantially  disposed  of  the  case  upon  the 
merits;  and  under  the  Act  of  February  25, 
1889,  whenever  the  order  is  based  upon  the 
ground  of  a  want  of  jurisdiction,  an  appeal 
will  lie. 

French  ▼.  Shoemaker,  79  U.  8.  12  Wall.  86, 
98  (20:  270,  274);  Withenbury  ▼.  XT.  &  72  U. 
8.  6  Wall  819  (18:  618);  Thomeon  v.  Dean,  74 
U.  8.  7  WalL  842  (19:  94);  Miltoaukee  db  M. 
B.  Co.  r.  Sautter,  69  U.  S.  2  WalL  440(17: 860): 
Broneon  v.  La  Crosae  db  M,  B.  Co.  67  IT.  8.  2 
Black,  524  (17:  859);  WhiUngj.  Bank  cf  U,  S. 
88  U.  8. 18  Pet  15  (10:  85);  Fofvay  v.  Chnrad, 
47  U.  8.  6  How.  208  (12:  my,  Beebe  v.  RueeeU, 
60  IT.  a  19  How.  285  (15:  668);  Be  parte 
Farmere  Loan  db  T,  Co.  12911.  S.  206  (82:  656); 
WiUiame  v.  Morgan,  111  U.  8.  684 _^:  559); 
Winthrop  Iron  Co.  v.  Meeker,  109  U.  8.  180 
m:  898);  ffeee  v.  Beynolde,  118  U.  8.  80  (J»: 
929);  Lewie  Y.Smythe,  2  Woods,  117-119. 

Mr.  Chitf  Jtts<^Fiiller;delivered  the  opin- 
ion of  the  court: 

These  are  appeals  from  orders  oi^  the  droult 
court  remanding  the  above-entitled  cases  to  the 
state  court,  which  appeals  the  records  show 
were  "mmted  under  the  provisions  of  the 
Act  of  February  25, 1889,  on  the  ground  that 
the  court  has  no  Jurisdiction  of  the  cause." 

Before  the  Act  of  1875,  chap.  187  (18  Stat 
470),  we  held  that  an  order  by  the  circuit  court 
remanding  a  cause  was  not  such  a  final  judg- 
ment or  decree  in  a  civil  action  as  to  give  us 
Jurisdiction  for  its  review  l^  writ  of  error  or 
appeal.  The  appropriate  remedy  in  such  a 
case  was  then,  by  mandamus,  to  compel  the 
circuit  court  to  hear  and  decide.  Babbitt  v. 
Clark,  108  U.  8.  606. 609  [26:  507, 5081;  Turner 
V.  Farmere  L.dbT.Co.  106  U.  8.  652,  555  [27: 
2781;  Chicago  db  A.  B.  Co.  ▼.  Wieu>aU,  90  U. 
8.  28  Wall.  607  [28:  1081.  The  Act  of  1876 
made  such  order  reviewable  (without  Tep;ard  to 
the  pecuniary  value  of  the  matter  in  dispute); 
but  by  the  Act  of  March  8, 1887  (24  Stat.  652, 
655),  as  corrected  by  the  Act  of  August  18, 
1888  (25  Stat  488),  the  provision  to  that  effect 
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was  repealed,  and  it  was  also  provided  that  oo 
appeal  or  writ  of  error  should  be  allowed  from 
the  decision  of  the  circuit  court  remanding  a 
cause.  In  Mardff  v.  Lockhartjl2&  U.  8.56, 
67  [81:  68],  Mr.  Ohitf  Justice  Wtdie,  speaking 
for  the  court,  said:  "It  is  difficult  to  see  what 
more  could  be  done  to  make  the  action  of  the 
circuit  court  final,  for  aU  the  purposes  of  the 
removal,  and  not  the  subject  of  review  in  this 
court  First,  it  is  declared  that  there  shall  be 
no  appeal  or  writ  of  error  in  such  a  case,  and 
then,  to  make  the  matter  doubly  sure,  the  only 
statute  which  ever  gave  the  right  of  such  an 
appeal  or  writ  of  error  is  repealed."  And  the 
court  held  that  the  language  of  the  Act  was 
broad  enough  to  cover  iQl  cases,  and  also  that 
an  appeal  or  writ  of  error  would  not  lie  under 
§  698  of  the  Revised  Statutes,  because  that 
section  applied  only  to  final  judgments  or  de- 
crees, and  an  order  remanding  was  not  a  final 
judgment. 

The  Act  of  February  26, 1889  (26  Stat  698), 
provides  that  "in  aU  cases  where  a  final  ludg- 
ment  or  decree  shall  be  rendered  in  a  circuit 
court  of  the  United  States  in  which  there  shall 
have  been  a  quesUon  involving  the  jurisdiction 
of  the  court,  the  party  against  whom  the  Judg- 
ment or  decree  is  rendered  shall  be  entitled  to 
an  appeal  or  writ  of  error  to  the  Supreme 
Court  of  the  United  States  to  review  such 
judgment  or  decree,  without  reference  to  the 
amount  of  tlie  same;  but  in  cases  where  the 
decree  or  Judgment  does  not  exceed  the  sum 
of  five  thousand  dollan  the  supreme  court 
shall  not  review  any  question  raised  upon  the 
record  except  such  question  of  Jurisdiction." 

The  words  "a  final  judgment  or  decree,"  in 
this  Act,  are  manifestly  uMd  in  the  same  sense 
as  in  the  prior  Statutes  which  have  received  in- 
terpretation, and  these  orders  to  remand  were 
not  final  Judgments  or  decrees,  whatever  the 
ground  upon  which  the  circuit  court  proceeded. 
GraveiT.  Carbin,  182  U.  a  671,  691  [88:  462, 
468]. 

AppedU  dUmiadd  ftr  watU  ^jwriMetion, 


THOMAS  JEFFERI8,  AppL. 

THB  EAST  OMAHA  LAND  COMPANY. 

(See  8L  OL  BeportsflB  ad.  ITS-IM). 

JjBu^ian,  right  to^Mii$auri  Biwr--^hat  i$  al- 
luvion^-^rrferenee  to  a  plat  qfland,  in  a  deed-^ 
government  lands— patent  paseea  title  toaoere- 
tion$— meander  Unee—water  Une, 

The  person  iHiose  land  Is  bounded  by  a  stream 
of  water,  which  changes  tts  oooxie  gradually  by 


alluvial  formationa,  wOl  stfll  hold  by  the  

boundary.  Including  the  accumulated  toil,  and  is 
without  remedy  for  his  los  by  the  same  means. 

2.  This  rule  is  applicable  to  land  which  borden  oo 
the  HisBOuri  Biver. 

8.  Alluylon  is  an  addition  to  riparian  land  made 
by  the  water  to  which  the  land  is  oontlsruons  m> 
gradually  and  imperoeptildy  that,  thonffh  tte 
witneases  may  see  from  time  to  time  that  pco- 
gresB  has  been  made,  they  could  noS  peraeiva  la 
while  the  process  was  goinsr  on. 

4*  Where  a  plat  is  raftered  to  in  a  deed  aaoootelD- 
tag  a  description  of  land,  the  couiaea,  distanoea 
and  other  particulars  appearing  upon  the  v^mt 
are  to  be  as  much  regarded.  In  ascertatning  tli# 
true  description  of  tlie  land  and  the  intent  of  th* 
parties,  as  if  they  had  been  expressly  ennmenSed 
in  the  deed. 

6.   This  rule  is  applicable  to  govenmieot  lands 
bounded  by  the  HisBourl  River,  as  the 
surveyed  and  platted  under  the  Acts  of 

6.  The  patent  passes  the  title  of  the  United  Slataa 
to  the  land,  not  only  as  it  was  at  the  time  of  ijbm 
anrvey,  but  as  it  is  at  the  date  of  the  patent,  so 
that  the  United  States  does  not  retain  any  inters 
est  in  any  accretion  formed  between  the  survey 
and  the  date  of  the  patent. 

r.  Meander  Unes  are  run  in  snrveylmrpubUolanda 
bordering  upon  navigable  riven,  not  as  twusd* 
arlea  of  the  tnust,  but  to  ascertain  the  quantity 
of  the  land  subject  to  sale;  and  the  water-oouisa» 
and  not  the  meander  line,  as  actually  ran  eo  tbm 
land,  is  the  boundary. 

8.  Wherea  waterlineis  tbeboondarvof  aglvao 
lot,  that  line,  no  matter  how  it  shifts,  remaluB  Ite 
boundary,  and  a  deed  describing  the  lot  by  nom» 
ber  or  name  convejrs  the  land  up  to  such  shifting 
line  exactly  as  it  does  up  to  a  fixed  side  tine  and 
conveys  all  aocietion  thereto. 

[No.  1689.] 

BuhnUttedJan.  IS,  1990.  Bedded  Mar.W,  2890. 

APPEAL  from  a  dsuK^e  of  the  Oircuit  Ooorl 
of  the  United  States  for  the  District  of 
Nebraska  to  review  a  decree  granting  an  in- 
junction restraining  defendant  from  taking 
possession  of  or  asserting  any  right  in  certain 
uuod,  and  declaring  that  the  land  became,  by 
accretion,  a  part  of  land  conveyed  by  the 
United  States  to  plaintiff  by  patent,  and  further 
decreeing  that  the  deed  to  the  defendant  be 
canceled.    Affirmed. 

The  facts  are  stated  in  the  oirinion. 

Reported  below,  40  Fed.  Rep.  888,  890. 

Mr.  Finlej  Burke,  for  appellant: 

The  court  will  take  judicial  notice  of  the 
characteristics  of  the  Missouri  River. 

U.  8,  V.  Lawton,  46  U.  S.  6  How.  10,  9$ 

g9: 97, 84);  Pt^nmmw.  Sewtrd,  89  U.  &  7PM. 
M  (8:700). 

The  Great  Lakes  and  other  navinble  wateia 
of  the  country,  above  as  well  as  below  the  flow 


Vanu^AM  to  aOuvkm  or  aoeretUm  and  rOkUon: 
fUfiUto^and  ownenhip  c/;  by  lekot btto tttls  to  It 
ietenninea:ruUef  dMelon  among  riparian  ownere^ 
-eee  noC«  to  Kennedy  v.  Hunt,  U:  fliO;  also  note  to 
BL  Olalr  County  v.  Lovlngston,  fKk  M. 

AetorUfiUef  tkeUnUedStateecmd  the  Btatm  to 
skonelofMU  and  ooereHone  aoa/tem  pisn,  see  eats 
to  Hallett  ▼.  Beebee,  14: 15. 

jls  to  wftot  It  seashore ;  Ikno /or  IcNub  bowidid  en 
SKttffid,— see  nau  to  U.  8.  v.  Paobeoo,  IT:  86& 

^  to  riCto  to  wotar  by  oppropKaMon ; 
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nil6;ndt(|fmliiiiif  6eatM,-sae  eats  to  AtehlK» 

v.  Petenon,  S:  414* 

aoerttlofi  and  aDMvfoii,  H0M  to. 

Land  formed  by  accretion  on  a  fraottooal  qnar- 
ter  section  Is  a  part  thereof,  and  paaMa  byadeed 
oonveylnff  the  fractional  quarter  by  tts  nooibar. 
Tappendorff  v.  Bownlnc,  fl  OsL  IM. 

A  itpariaa  owner  oo  a  navlfable  ifver,  wboaa 
land  to  waAed  away  by  rapid  and  peroeptfble 
stacea,  and  todged  In  the  river  opposite,  derie^ 
-     -         --' toaome^hof  thelsedaa 


1881. 
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of  the  tide.  mf<e  nayigabk  In  a  tense  to  render 
ihem  amenable  to  the  adminiltj  Jmlsdiction. 

The  Geruiee  Chief  y.  FUzhtuA,  68  U.  S.  12 
How.  448<18: 1068);  Bameg  ▼.  Eeokuk,  94  U.  a 
324(24:224). 

The  test  of  whether  the  doctrine  of  accretion 
ahonld  applj  Is  whether  the  land  is  formed  so 
alowly  as  to  be  imperceptible.  If  the  new  for- 
mation can  he  disoemea,  the  doctrine  does  not 
apply. 

Bexr.  Tarbartnigh,  8Bam.  AG.  91,  2Bligh, 
N.  R  147. 1  Dow.  &  0. 178. 

Some  area,  however  narrow,  had  formed  be- 
tween the  original  lot  and  the  river  after  the 
•date  of  the  sorrej  and  before  the  time  when 
the  land  was  entered.  Said  str^  belonged  to  the 
United  States. 

8auUt  y.  Shepherd,  71  U.  8.  4  Wall.  602 
<18: 442);  Granger  ▼.  Swart,  1  Woolw.  88;  Lam- 
mere  ▼.  2fis$on,  4  Neb.  246;  Bieadl  y.  Fletcher, 
19  Neb.  726;  Jonee  y.  jQhruton,  69  U.  8.  18 
How.  160  (16: 820). 

Meeen.  J.  BL  Woolworth  and  C.  J. 
Chreeae*  for  appellee: 

The  person  whose  land  Is  bonnded  by  a 
etream  of  water  ahall  still  hold  its  course  by 
the  same  boundary,  including  the  accumulated 
aoil. 

yew  MeansY.  IT.  S.  86n.  8. 10  Pet  662, 
717  (9:678,  694);  Banki  y.  Ogden,  09  U.  8.  2 
Wall  67,67  (17:818,821). 

The  rule  as  to  accretions  is  applicable  to 
lands  bordering  on  the  Missouri  Biyer. 

Safdet  y.  I^epherd,  71  U.  8.  4  Wall.  602 
<18: 442);  St.  €lair  Countg  y.  Lovingeton,  90  U. 


&  28  Wall.  46  (28:69);  Jonee  y.  Simiard,  05 
U.S.  24  How.  41(16:004). 

Alluvion  is  an  addition  of  soil  to  land  by  a 
river  so  gradual  that  in  short  poiods  the  change 
is  imperceptible. 

Just.  lib.  II,  ttt  1,  8  20;  Bracton,  bk.  XL 
chap.  2;  Callis,  Sewers,  24,  28;  l^er,  828  b; 
Daviea  (8hr  John),  69;  Woodward  v.  Fox,  2 
Yentr.  188;  2  BL  Com.  262;  Be  HuU  A  S. 
B.  Oo.a  Mees.  A  W.  829;  Scratton  v.  BrawTi, 
4  Bam.  ft  C.  486;  2few  OrUane  v.  XT.  S.  86  U. 
8.  10  Pet  662  (fi-.m^St.  Olaiir  County  ▼.  Im- 
inqtfen,  90  U.  8.  28  WaiL  46  (28: 59). 

The  changes  in  the  cases  decided  in  this  court 
were  very  rapid,  and  yet  the  doctjrine  of  accre- 
tion was  enforced  in  them. 

SchooU  v.  BiOey,  77  U.  8.  10  WalL  110 
(19: 866);  Jonee  v.  Soulard,  66  U.  8.  24  How. 
41  (16: 604);  Jonee  v.  Johnetan,  69  U.  8.  18 
How.  150(16:820). 


)4);  J 
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When  the  change  is  so  gradual  as  not  to  bo 
perceived  in  any  moment  of  time,  the  propria 
tor  whose  land  on  the  bank  of  a  river  is  thus 
increased  is  entitled  to  the  addition. 

EiaUeey  v.  McOormiek,  18  N.  Y.  UliMulry 
v.  J^orton,  1  Cent  Rep.  748,  100  N.  T.  424; 
Hopkine  Aeademy  v.  iHckinean,  9  Cush.  644; 
Camden  A  AU.  Land  Co.  v.  Lippineott,  46  K. 
J.  L.406. 

The  oflScial  plat  of  the  surv^  showed  the 
river  as  the  north  boundary. 

Fdx  v.  Union  Sugar  B^nery,  109  Mass.  292. 

Meander  lines  are  run  as  the  means  of  ascei^ 
taininff  the  quantity  of  the  land  subject  to  sale. 

St.  FauldP.ROo.  v.  Schurmeier,7^TJ,S. 


forms  in  the  river  by  this  prooeas  between  the  ad- 
jacent shore  and  the  thread  of  the  river,  together 
with  ftocnmnlattons  oauaed  by  the  gradual  washing 
of  an  island  above  his  land,  and  whioh  fills  the  space 
between  the  shore  and  (the  new  formation  In  the 
dyer.    Rata  v.  Seegert  65  Ted.  Rep.  188. 

Upon  formation  of  aUuvlon  on  lands  on  imnavi- 
CEble  rivers,  owned  by  eonterminons  proprietois, 
the  rule  for  distribution  of  aooretions  is  to  extend 
the  side  Unes  of  each  owner  to  the  nearest  river 
bank,  glying  to  each  the  alinvial  deposits  In  front 
of  his  own  land.  Hubbard  v.  Kanwell,  6  New  Bng. 
Bep.  772,  eo  Y 1 288. 

The  owner  of  an  Island  between  two  channels  of 
«  river,  which,  by  a  change  in  the  coarse  of  the 
ohanncds,  has  gradually  pushed  op  stream  as  the 
result  of  natural  accretions,  bo  as  to  cover  the  whole 
front  of  the  lands  of  a  riparian  owner,  which  f or- 
meriy  extended  higher  up  than  the  Island,  where 
the  channels  continue  to  be  distinct,  although  the 
one  between  the  lands  mentioned  has  become  nn- 
navigable  except  at  high  tide,  is  entitled  to  the  tuy 
oretions,  under  OaL  Civ.  Oode,  sea  IQU,  which  Is 
merely  decIarat<nT  of  the  law  as  It  has  always 
l)een.   Fillmore  v.  Jennings.  78  OaL  884. 

The  title  of  a  riparian  owner  on  a  non-navtgable 
ctream  to  accretions  is  not  limited  by  the  middle 
line  of  the  streantf.  Welles  v.  Bailey*  4  Kew  Bng. 
Bep.  841, 66  Oonn.  298. 

The  law  of  aocretloin  and  reliction  is  the  same  tn 
the  case  of  both  navigable  and  non-navigable  riv* 
en.   Id. 

Land  formed  in  a  river  is  the  property  of  the 
owner  of  the  river  bed.  LInthicum  v.  Ooan,  64  Md. 
480, 2  Cent.  Bep.  828. 

A  person  owning  land  bounded  by  a  stream 
which  changes  course  gradually  holds  the  same 
txrandary,  including  the  accumulated  SOIL   Id. 

AUuyion  panes  to  the  grantee  of  shore  land, 
without  express  mention.   i& 

184  U.  S. 


While  the  title  of  a  riparian  proprietor  Is  liable  to 
be  lost  by  erosion  or  submergence,  the  erosion  to 
effect  that  result  must  be  accompanied  I7  a  trans- 
portatloo  of  the  land  beyond  the  owner's  boundary* 
and  it  may  be  returned  by  accretion.  In  which  cast 
the  ownership  tempdrarUy  lost  may  be  regained* 
MuhT  v.  Norton,  100  N.  Y.  tfi  t  Cent  Bep.  748. 

If,  after  submeorfrenoe,  the  water  disappears  from 
the  land  either  by  its  gradual  retirement  or  the 
elevation  of  thelandsby  natural  or  arttflcial  means* 
the  proprietorship  returns  to  the  original  owner. 
Id. 

No  lapse  of  time  during  which  the  submergenoe 
has  continued  bars  the  right  of  the  owner.    Id. 

And  so,  if  an  Island  forms  upon  the  land  sub* 
merged,  it  belongs  to  the  original  owner.   Id. 

A  riparian  proprietor,  conveying  lands  adjacent 
to  navigable  waters,  may  so  limit  his  grant  as  to 
loscfvo  to  himself  not  only  Ms  riparian  privileges 
In  the  waters,  but  also  subsequent  accretions  to  the 
soil  formed  by  the  operation  of  natural  causes. 
People  V.  Jones,  112  N.  Y.  608. 

When  80U  has  been  wrongfully  deposited  by  hu« 
man  hands  In  the  ocean  or  other  pubUc  waten.  In 
front  of  the  uplands,  so  that  the  water-Une  is  caiw 
rled  further  out,  the  same  rule  applies  as  when 
such  a  deposit  has  been  gradually  made  by  natural 
causes,  i.  e.,  the  accretion  becomes  the  property  of 
the  owner  of  the  upland,  and  his  title  stiU  extends 
to  the  water  line.  Steers  v.  Brooklyn,  101 N.  Y.  61« 
1  Gent.  Bep.  708. 

If  an  island  tn  a  non^navigable  stream  results 
from  accretion,  it  belongs  to  the  owner  of  the  bank 
OQ  the  same  side  of  the  jOumaaifce.  2Washb.  Real 
Prop.  462,  468;  2  Sharswood,  BL  Oom.  281,  noUi  • 
Kent,  Oom.  428;  Hargrave,  Law  Tr.  6;  Hale,  De  Jur. 
Har.  m  Bex  v.  Yarborough,  8  Bam.  ft  G.  01, 107;  JEI0 
parte  Jennings,  8  Oow.  687,  note  ;  Ingraham  y.  Wil- 
kinson, 4  Pick.  208;  Deerfleld  v.  Aims,  17  .Pick.  41; 
Woodbury  y.  Short,  17  Yt.  887. 
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7  Wan.  278  (19: 74);  Kraui  t.  Orattford,  18 
Iowa,  649. 

The  coofltruction  given  it  by  the  parttes  may 
always  be  called  in  when  the  meaning  of  a 
contract  is  ambiguous. 

Steinbaeh  y.  SeuHirt,  78  U.  &  11  Wall  666, 
676  (20: 66, 69). 

The  best  and  surest  mode  of  expounding  an 
instrument  is  by  referring  to  the  time  when 
and  circumstances  under  which  it  was  made. 

Smith,  Con.  Const.  §  612;  SheeU  y.  SOd&n, 
69  U.  8.  2  WalL  177.  187  (17: 822,  826);  Peopie 
T.  Daffton.  66  N.  Y.  867, 876. 

When  a  name  has  become  impressed  on  an 
estate,  as  here  "lot  4,"  a  oonyeyance  by  such 
descripUon  will  pass  all  that  is  implied  there- 
by, although  the  quantity  may  exceed  that 
stated  in  the  oonyeyance. 

Hathaway  ▼.  Bower.  6  Hill,  468;  Vairiek  ▼. 
BrnUh.  6  Paige,  187,  9Paiee,  647. 

And  under  the  name  wiU  also  pass  all  addi- 
tions which  have  been  siade  thereto. 

Lamb  y.  BiekeU,  11  Ohio,  811;  Bowen  ▼. 
Jaekeon,  60  OaL  429. 

Mr,  JuHiee  BlAiehforddeliyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equi^  brought  fai  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nebraska,  on  the  9th  of  February,  1889,  by 
The  East  Omaha  Land  Company,  a  Nebraska 
corporation,  against  Thomas  JeflPeris.  The 
case  was  heard  on  a  demurrer  to  the  bill,  which 
makes  it  necessary  to  state  with  particularity  the 
allegations  of  the  bill.    They  are  as  follows: 

The  lands  which  are  the  subject  of  the  suit 
are  of  the  value  of  $2,000  or  more.  In  1861 
the  deputy  surveyors  of  the  United  Stiles,  then 
enffaged  in  surveying  the  public  lands  in  town- 
ship 76  north,  range  44  west,  of  the  fifth  prin- 
cipal meridian,  in  the  State  of  Iowa,  ran, 
marked  and  made  field-notes  and  plats  on  the 
meander  line  of  the  left  bank  of  the  Missouri 
River,  and  returned  the  sfUd  field-notes  and 
plats  to  the  surveyor-general  of  Iowa,  who  filed 
the  same  in  the  Genml  Land  Office,  and  they 
were  thereupon  duly  approved;  and  since  that 
time  no  resurvey  has  been  made  by  the  United 
States  of  the  lands  lying  along,  upon  or  near 
said  river,  or  of  the  premises  which  are  the 
subject  of  the  bill. 

Section  21  in  that  township  was  properly 
surveyed  and  subdivided  by  the  deputy  sur- 
veyors, and  the  plats  and  notes  thereof  were 
duly  made,  returned  and  approved  as  aforesaid. 
By  the  surveys  the  section  was  found,  and  by 
the  plats  ana  notes  thereof  returned,  as  frac- 
tional; and  a  part  thereof,  designated  as  lot  4 
was  formed,  containing  87.24  acres,  the  north 
boundary  thereof  beinff  on  the  Biissouri  River. 
The  meander  line  of  the  river  was  described  in 
the  field-notes  as  beginning  at  meander  comer 
No.  6,  the  same  beinf  at  a  point  on  the  line  be- 
tween sections  16  ana  17  in  said  township  and 
range,  about  100  feet  north  of  the  intersection 
of  tne  exterior  lines  of  said  sections  16  and  17 
and  sections  20  and  21;  thence  south  71  degrees 
east,  2.68  chains  to  meander  post  No.  7,  on  the 
north  line  of  lot  4;  thence  south  79  degrees  60 
minutes  east,  64  chains;  thence  north  86  de- 
grees east,  4«60  chains;  thence  east  16  chains; 
thence  north  87  d^rees  east,  6.26  chains  to  the 
comer  of  sections  21  and  22.  A  map  is  annexed, 
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marked  "Exhibit  A,"  being  a  true  copy  of  the 
plat  so  made,  returned  and  approved,  showing 
the  meander  line  of  the  river  and  the  lines  of 
the  subdivisions  of  sections  16, 17, 21  and  22. 

On  the  10th  of  October,  1868,  one  Edmund 
Jefferis  entered  lot  4  at  the  United  States  land 
office  for  the  district  of  land  subject  to  sale  at 
Eanesville,  Iowa,  paid  the  proper  officer  of  the 
office  the  legal  price  thereof,  and  received 
therefor  the  usual  renter's  certificate;  and,  on 
the  16th  of  June,  1866,  the  usual  patent  of  the 
ffovemment  was  duly  issued  to  him  for  the 
land.  In  the  certificate  and  patent  the  land 
was  described  as  lot  4  in  fractional  section  21» 
in  township  76  north,  range  44  west,  of  the  fifth 
principal  meridian,  containing  87.24  acres,  ac- 
cording to  the  official  plat  of  tiie  survey  of  the 
land  returned  to  the  G^eral  Land  Office  by  the 
surveyor-general.  At  the  time  of  the  entry, 
the  meander  line  of  the  left  bank  of  the  riyer 
was  the  same,  or  nearly  the  same,  as  shown  bf 
such  field-notes  and  plat 

On  the  14th  of  July,  1866,  said  Jefferis  duly 
conveyed  the  land  to  Joseph  Still  and  Joseph 
I.  Town,  describing  the  same  simply  as  lot  4  in 
section  21  in  township  76  north,  range  44  west, 
of  the  fifth  principal  meridian.  On  the  21st 
of  September,  1867,  Town  conveyed  the  un- 
divided  half  of  the  premises,  with  warranty,  to 
one  McCoid,  who,  on  the  16th  of  October,  1867» 

auit-claimed  the  premises  to  one  Coleman.  On 
le  26th  of  May,  1868,  Coleman  conveyed  Uiem, 
with  warranty,  to  Mrs.  Ruth  A.  Town.  On 
the  27th  of  April,  1869,  Joseph  L  Town  and 
Ruth  A.  Town  conveyed  them, with  warranty, 
to  one  Boin.  who  on  the  80tb  of  May,  1861, 

auit-claimed  them  to  one  McBride;  and  Mo- 
iride,  on  the  80th  of  September,  1861,  quit- 
claimed them  to  one  Schoville.  Schoville  nav- 
ing  died,  his  widow  and  heirs  quit-claimed 
them  to  the  plaintiff,  on  the  22d  of  March,  1888. 
On  the  9th  of  March,  1888,  Still  quit-claimed 
Uie  other  undivided  half  of  the  premises  to 
Lvman  H.  Town,  who  on  the  28th  of  March* 
1888,  conveyed  the  same  to  the  plaintiff.  In 
each  of  the  deeds  made  bv  those  several  parties, 
the  premises  were  described  as  lot  4  in  imo 
tional  section  21,  township  76  north,  ranee  44 
west,  of  the  fifth  principal  meridian,  and  the 
deeds  were  duly  recorded  in  the  registry  of  Pot- 
tawattamie County,  Iowa,  in  which  county  Xbm 
premises  were  situated. 

About  the  time  of  the  original  entry  of  lot 
4  by  Edmund  Jefferis,  new  land  was  formed 
along  and  against  the  whole  length  of  the  north 
line  tbereofT  and  from  that  time  continued  to 
form  until  1870,  so  that  in  that  year,  at  a  distance 
of  20  chains  and  more  from  the  original  me- 
ander line  before  described,  and  within  the 
lines  of  the  lot  on  the  east  and  west  running 
nortii  and  south,  a  tract  of  4tt  acres  and  more 
had  been  formed  by  accretion  to  the  lot,  and 
ever  since  had  been  and  now  is  a  part  thereof. 
The  said  land  was  so  formed  by  natural  causes 
and  imperceptible  degrees,  that  is  to  say.  by 
the  operation  of  the  current  and  waters  of  the 
river,  washing  and  depositing  earth,  sand  and 
other  materiiti  asainst  and  upon  the  north  lino 
of  the  lot;  and  the  waters  and  current  of  the 
river  rroedcMl  therefrom,  so  that  the  new  land  so 
formed  became  high  and  dry  above  the  usual 
high-water  mark,  and  the  river  made  for  itself 
its  main  course  far  north  of  the  original  me- 
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ander  line.  Such  process,  begun  in  1858  and 
continued  until  1870,  went  on  so  slowly  that  it 
could  not  be  obserred  in  its  progress;  but,  at 
intervals  of  not  less  than  three  or  four  months, 
it  could  be  discerned  by  the  eye  that  additions 
greater  or  less  had  been  made  to  the  shore. 

In  1877,  the  riyer,  at  a  point  more  than  a  mfle 
south  of  the  north  line  of  the  lot,  suddenly  cut 
through  its  bank  and  made  for  ilself  a  course 
through  the  same,  leaving  all  of  section  21 
north  of  its  bank.  A  plat  marked  "Exhibit  B," 
is  annexed,  upon  which  is  delineated  the  river 
both  before  and  after  such  sudden  change. 

The  river  is  and  always  has  been  navigable 
for  steamers  of  large  tonnage.  The  United 
States  never  claimed  any  interest  in  the  land  so 
formed  bv  accretion  to  lot  4.  The  plaintiff 
submits  tnat  by  such  several  mesne  convey- 
ances, whereby  the  title  to  lot  4  has  come  to  it, 
it  has  become  seised  in  fee,  not  only  of  the 
land  included  within  the  boundaries  of  the  lot 
at  the  time  of  such  survey,  but  also  of  the 
land  so  formed  by  accretion  thereto,  so  that 
the  east  and  west  boundaries  of  the  lot  are 
formed  by  the  protraction  of  the  east  and  west 
lines  north  to  the  left  bank  of  the  river  as  the 
same  was  in  1877  when  the  river  suddenly 
changed  its  course,  and  the  north  boundary  of 
the  lot  is  the  said  left  bank  at  that  time. 

When  the  plaintiff  became  seised  of  the  land, 
it  entered  into  the  same  and  made  large  and 
valuable  improvements  thereon;  and  it  has 
projected  the  enterprise  of  redeeming  the  land 
and  other  land  ad  joining  it,  of  improving  the 
same  so  that  the  whole  will  be  available  for 
railroad  and  manufacturing  purposes,  of  build- 
ing railroad  tracks,  station-houses,  depots,  ware- 
houses and  manufacturing  establishments,  and 
selling  parcels  of  the  land  to  others  for  such 
purposes,  and  has  en>ended  more  than  $20,000, 
and  has  in  hand  $100,000  which  it  purposes  to 
expend  in  grading,  and  in  building  loadi, 
bndges,  etc.  t 

In  1888,  one  Counzeman  and  others,  without 
any  authority  of  law,  entered  upon  the  land  so 
formed  by  accretion,  and  for  a  time  occupied 
it,  but  afterwards  abandoned  it  Recently. 
Counzeman  has  made  to  the  defendant  a  deed 
of  quit-claim  purporting  to  convey  a  certain 
parcel  of  the  land  so  formed  bv  accretion  to  lot 
4.  The  south  line  of  the  land  so  conveyed  to 
the  defendant  is  about  two  hundred  feet  north 
of  the  original  meander  line  of  lot  4,  as  that 
line  was  so  run,  marked  and  plstted  by  the 
United  States  surveyors;  and  the  deed  purports 
to  convey  about  twenty  acres,  which  are  within 
the  above-recited  boundaries  of  the  land  formed 
by  accretion  to  lot  4.  When  Counzeman  en- 
tered upon  the  land  and  when  he  made  the 
deed  to  the  defendant,  each  of  them  well  knew 
of  the  plaintiff's  plan  and  purposes  in  respect 
thereof,  and  that  they  had  no  right  so  to  enter; 
and  the  defendant  threatens  to,  and,  unless  re- 
strained by  injunction,  wiU,  dispossess  the 
plaintiff  and  seriously  interfere  with  its  plans 
and  purposes.  The  defendant  is  insolvent  and 
utaable  to  answer  for  the  damage  to  which  he 
will  subject  the  plainliff  by  entering  into  the 
premises  and  dispossessing  the  plaintiff. 

The  hiU  waives  an  answer  on  oath,  and  prays 
for  an  injunction  restraining  the  defendant  from 
entering  into,  taking  possession  of  or  inter- 
meddling with  any  part  of  the  premises  con- 
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▼eyed  to  him  l^  Counzeman,  and  for  a  decree 
declaring  that  the  land  so  formed  against  lot 
4,  including  that  conveyed  to  the  defendant, 
became  and  was  a  part  of  lot  4  and  included 
within  its  description;  that  the  title  to  it  has 
become  and  is  vested  in  the  plaintiff;  that  the 
deed  made  to  the  defendant  be  delivered  up  to 
be  canceled:  that  he  be  perpetually  enjoined 
from  asserting  the  same  or  anv  title  or  interest 
thereunder  against  the  plaintiff;  and  for  general 
relief. 

The  defendant  interposed  a  general  demurrer 
to  the  bill,  for  want  of  equity. 

The  case  was  heard  before  Mr,  Ju$iie$ 
Brewer,  then  circuit  judge,  who  filed  an  opin- 
ion on  the  let  of  March,  1880,  directing  that 
the  demurrer  be  sustained.  (40  Fed.  Rep.  &B6. ) 
On  a  petition  for  a  rehearing,  which  was  heard 
bv  the  same  judge,  he  filed  an  opinion  (40  Fed. 
Rep.  800)directing  that  the  demurrer  be  over- 
ruled. Thereupon  a  decree  was  entered,  on  the 
13th  of  November,  1880,  overruling  the  de- 
murrer; granting  a  perpetual  injunction  re- 
straining the  dSendant  from  entering  into, 
taking  possession  of  or  in  any  manner  inter- 
meddung  with  the  premises,  and  from  assert- 
ing any  right  or  interest  therein;  and  declaring 
that  the  l(md  in  question  was  formed  by  pro- 
cess of  accretion  and  imperceptible  degrees 
against  the  premises  known  and  describe  as 
lot  4  of  section  21  in  township  75  north,  of  rauM 
.44  west,  of  the  fifth  principal  meridian,  in  the 
State  of  Iowa,  as  the  same  was  originally  sur- 
veyed and  platted  by  the  surveyors  of  the 
United  States,  and  became,  by  sudi  accretion, 
a  part  of  said  lot  and  was  included  within  such 
description,  and  the  title  thereto  passed  l^  such 
description  from  the  original  patentee  of  the 
United  States  to  the  plaintiff,  by  divers  mesne 
conveyances,  and  is  now  vested  in  the  plaintiff. 
It  was  further  decreed  that  the  deed  made  to 
the  defendant  by  Counzeman,  purporting  to 
convey  the  premises,  be  ddivered  up  to  the 
plainUff  to  be  canceled,  and  that  the  plaintiff 
recover  its  costs  to  be  taxed.  The  premises 
upon  which  the  decree  operated  were  described 
in  it  as  follows;  Beginning  at  a  point  1,520  feet 
north  of  the  soulLb  west  comer  of  lot  4  in  section 
21,  township  75  north,  range  44  west,  of  the 
fifth  principal  meridian,  running  thence  north 
660  feet;  thence  east  1,^  feet,  to  the  extension 
due  north  of  the  east  boundary  line  of  said  lot 
4,  as  originally  surveyed  and  platted  by  the 
United  States;  thenoe  south  on  that  line  060 
feet;  and  thence  west  to  the  place  of  beginning; 
containing  20  acres.  The  decree  further  states 
that  the  defendant  prayed  an  appeal  to  this 
court,  and  that  it  was  allowed. 

The  grounds  upon  which  the  circuit  court 
proceeded  in  overruling  the  demurrer  to  the 
bill  are  stated  by  it  in  Us  opinion  to  be  these: 
(1)  It  bdnff  alleged  in  the  bill  that  the  added 
land  was  ^nned  by  "imperceptible  degrees," 
althou^rh  the  increase  was  great,  resulting  in 
the  addition  of  many  acres,  yet  the  time  during 
which  it  was  made  was  nearly  twenty  years, 
and  an  increase  might  have  been  ffoing  on,  im- 
perceptible from  day  to  day  and  nom  week  to 
week,  which,  during  the  lapse  of  so  many  years 
might  result  in  the  addition  of  all  the  land;  and 
hence  the  averment  of  the  bill  cannot  be  over- 
thrown, notwithstanding  what  is  known  of  the 
character  of  the  Missouri  River  and  the  soil 
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through  which  it  flows,  and  of  the  npid  ohmget 
inits  oanke  which  are  conetaDUj  going  on. 
<2)  Where  a  water  Ihie  is  the  honnoanr  of  a 
given  lot,  that  line,  no  matter  how  it  shiita,  re- 
mains the  boundaiy;  and  a  deed  describing  the 
lot  by  number  or  name  oonyeys  the  land  up  to 
euch  shifting  water  Une,  exactly  as  it  does  up 
to  the  fixed  side  lines;  so  that,  as  long  as  the 
doctrine  of  accretion  applies,  the  water  line,  no 
matter  how  much  it  maj  shift,  if  named  as  the 
boundary,  continues  to  be  the  boundary,  and  a 
deed  of  Uie  lot  carries  all  the  land  up  to  the 
water  line. 

The  propositions  contended  for  bv  the  de- 
fendant are  these:  (1)  Taking  the  allegations 
of  the  bill  with  those  facts  in  relation  to  the 
Missouri  River  of  which  the  court  wfll  take 
Judidal  notice,  it  appears  that  the  formation  in 
question  was  not  accretion.  (2)  Taking  the 
allegations  of  the  bill  most  strongly  against  the 

Ehdntiff ,  it  must  be  assumed  that  some  area, 
oweyer  narrow,  had  formed  between  the  time 
when  the  surrey  was  made,  in  1851,  and  the 
time  when  the  land  was  entered  by  the  patentee, 
in  October,  1858.  ^  The  patentee,  hv  the 
deed  made  uv  him  to  Still  and  Joseph  1.  Town, 
conyeyed  only  'lot  4;"  and,  while  the  succes- 
aiye  grantees  held  the  title  to  that  lot,  accre- 
tions were  formed  of  greater  or  less  extent, 
which  were  never  conveyed  to  the  plaintiff,  the 
deeds  to  it  calling  only  for  lot  4.  The  sub- 
stance of  this  contention  is  that,  as  the  convey- 
ance by  the  patentee  to  Still  and  Joseph  L 
Town  described  the  land  simply  as  "lot  4,"  it 
passed  the  Utle  to  that  lot  as  It  was  at  the  date 
of  the  surv^  in  1851,  and  not  at  the  date  of  the 
deed,  in  19w,  and  thereby  excluded  the  new 
land  formed  after  the  survey  of  1851;  and  that, 
as  accretions  of  greater  or  less  extent  were 
formed  whfle  the  several  successive  grantees 
held  the  title,  such  accretiona  did  not  pass  by 
their  respective  deeds,  and  the  title  thereto  has 
not  oome  to  the  plaintiff. 

It  is  distincUy  alleged  In  the  biti  that  the 
new  land  is  an  acicretion  to  that  originally  pur- 
chased by  the  patentee  from  the  United  States. 
The  rule  of  law  applicable  to  such  a  state  of 
facts  is  thus  stated  by  this  court  in  2fetd  Orleans 
T.  United  8kUa,  85  U.  S.  10  Pet.  682.  717  [9: 
678,  594]:  "The  question  is  well  settled  at  com- 
mon law,  that  the  person  whose  land  is  bounded 
by  a  stream  of  water  which  changes  its  course 
cradually  by  alluvial  formations,  shall  still  hold 
by  the  same  boundary,  including  the  accumu- 
lated soQ.  No  other  rule  can  oe  applied  on 
lust  principles.  Bvery  proprietor  whose  land 
u  thus  bounded  is  subject  to  loss  by  the  same 
means  which  may  add  to  his  territory;  and,  as 
he  is  without  remedy  for  his  loss  in  this  way, 
he  cannot  be  held  accountable  for  his  gain." 
And  in  Bank$  v.  Opdm,  69  U.  8.8  WalL57,67 
[17: 818,  881].  it  is  said:  "The  rule  governing 
additions  made  to  land  bounded  by  a  nver,  lake 
or  sea,  has  been  much  discussed  and  variously 
settled  by  usage  and  by  positive  law.  Almost 
all  jurists  and  legislators,  however,  both  an- 
cient and  modem,  nave  agreed  that  the  owner 
of  the  land  thus  iwunded  is  entitled  to  these 
additions.  By  some,  the  rule  has  been  vindi- 
cated on  the  principle  of  natural  Justice,  that 
he  who  sustains  the  burden  of  losses  and  of  re- 
pairs, imposed  by  the  contiguitv  of  waters, 
ou|^t  lo  receive  whatever  baieflts  th^  may 
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bring  by  accretion;  brothers,  it  is  derived 

the  principle  of  pubflo  policy,  that  U  is  the  ia- 
terest  of  the  community  that  all  land  shoold 
have  an  owner,  and  most  convenient  thai  in- 
sensible additions  to  the  shore  should  foUov 
the  title  to  the  shore  itself." 

It  is  contended  by  the  defendant  tiimt  ttds 
well-settled  rule  is  not  appUcable  to  land  wbkk 
borders  on  the  Missoun  River«  because  of  Oa 
peculiar  character  of  that  stream  and  of  the  sofl 
through  which  it  flows,  the  course  of  the  river 
beine  tortuous,  the  current  rapid  and  the  sofl 
a  soft,  sandy  loam,  not  protected  from  tbe  ac- 
tion of  water  either  by  rocks  or  the  roots  of 
trees;  the  effect  being  that  the  river  cuts  awsy 
its  banks,  sometimes  in  a  large  body,  and 
makes  for  itself  a  new  oourse,  while  the  earth 
thus  removed  is  almost  simultaneously  depos- 
ited elsewhere,  and  new  land  is  fonnea  almost 
as  rapidly  as  the  former  bank  was  carried 
away. 

But  it  has  been  held  by  this  court  that  flio  ,  .^. 
general  law  of  accretion  is  applicable  to  land  ^  ^^ 
on  the  Mississippi  River;  andC  that  being  ao, 
although  the  changes  on  the  Missouri  Klver 
are  greater  and  more  rapid  than  on  the  Mlasis- 
sippl,  the  difference  does  not  oonstitnte  so<^  a 
difference  in  prindi^e  as  to  render  inappUoa- 
ble  to  the  Missouri  Kiver  the  general  rue  of 
law. 

In  J(mm  t.  Smilard,  65  U.  a  94  How.  41  [16: 
604],  it  was  held  that  a  riparian  proprietor  on 
the  Mississippi  River  at  St.  Louii  was  entitled, 
as  such,  to  all  accretions  as  far  out  as  the  mid- 
dle thread  of  the  stream;  and  that  the  rule 
well  established  as  to  fresh-water  rivers  gen- 
erally was  not  varied  by  the  drcomstance  thai 
the  Mississippi  at  St.  Louis  is  a  neat  and  pub- 
lic water-course.  The  court  said  that  from  tho 
days  of  Sir  Matthew  Hale  ^  granta  of  land 
bounded  by  fresh-water  rivers,  where  the  ex- 
pressions designating  the  water  line  were  gen- 
eral, conferred  the  proprietorshto  on  the 
grantee  to  the  middle  thread  of  the  stream, 
and  entitled  him  to  the  accretions;  that  tbe 
land  to  which  the  accretion  attached  in  that 
case  was  an  irregular  piece  of  79  acres,  and 
had  nothing  peculiar  in  it  to  form  an  exemp- 
tion from  the  rule;  that  the  rule  uypUed  to 
such  a  public  water-course  as  the  Mlssiasippi 
was  at  the  City  of  St  Louis;  and  that  the  doo- 
trine  that,  on  rivers  where  the  tide  ebbs  and 
flows,  grants  of  land  are  bounded  bv  ordinary 
high-water  mark,  had  no  application  to  the 
case,  nor  did  the  size  of  the  river  alter  the  rule. 

In  SauUt  V.  Shepherd,  71  U.  &  4  WalL  609 
ri8: 448],  the  docdine  of  accretion  was  applied 
in  respect  of  a  lot  of  alluvion  or  hattunin  tbe 
Mivissippi  River  fronting  the  City  of  New 
Orleans,  in  favor  of  the  riparian  proprietor; 
and  it  was  held  that  the  right  to  the  alluvion 
depended  upon  the  fact  of  the  contiguity  of 
the  estate  to  the  river,  and  that  where  the  ac 
cretion  was  made  to  a  strip  of  land  which  bor 
dered  on  the  river,  the  accretion  belonged  to 
such  strip  and  not  to  the  larger  parcel  behind 
it»  from  which  Oe  strip,  when  sold,  waa  asp- 
erated. 

In  St.  OMr  (hwUg  v.  Lmrin^tlan,  90  €.  a 
98  Wan.  46  (98:  69].  the  same  dodrlne  waa 
applied  to  a  lieoe  of  land  situated  on  the  east 
bank  of  the  MinteiMil  River  opposite  81. 
Louis.    It  was  thers  neld  that  where  a  marmf 
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ri  01 1  1)0S^  '^  ^^  1)^^  o^  ^^  rirer,"  and  was  oar- 
l*''*J  riea  tbeooe  "to  a  point  In  the  river,"  the  river 
tank  being  3teight  and  running  aocordinff  to 
such  line,  the  track  surveyed  was  boundea  by 
the  river;  that  alluvion  meant  the  addition  to 
riparian  land,  gradually  and  imperoeptiblv 
made,  through  causes  either  natural  or  ariin- 
cial,  by  the  water  to  which  the  land  was  con- 
tiguous; that  the  test  of  what  was  gradual  and 
imperceptible  was  that,  although  the  witnesses 
might  see  from  time  to  time  that  progress  had 
been  made,  they  could  not  perceive  it  while 
the  process  was  going  on;  and  that  it  was 
alluvion  whether  the  addition  was  made  on  a 
stream  which  overflowed  its  banks,  or  on  one 
which  did  not  The  authorities  on  the  subject 
are  collected  in  the  opinion  in  that  case. 

The  rule  is  as  applicable  to  the  Missouri 
River  as  it  is  to  the  Mississippi,  whether  the 
principle  on  which  it  rests  be  that  the  riparian 
owner  is  entitled  to  the  addition  to  his  land 
because  he  must  bear  without  compensation 
the  loss  of  land  caused  by  the  action  of  the 
water  and  any  consequent  expense  of  repair  to 
the  shore,  or  whether  that  principle  be  one  of 
public  policy,  in  that  it  is  the  interest  of  the 
community  that  all  lands  should  have  an  own- 
er, and  most  convenient  that  insensible  addi- 
tions to  the  shore  should  follow  the  title  to  the 
ehore. 

In  the  present  case,  the  land  in  question  li 
described  in  the  bill  as  a  tract  of  40  acres  and 
more.  How  much,  if  anv  of  it,  was  formed 
between  the  date  of  the  original  survey  in  1851 
and  the  time  of  the  entry  in  October,  1858, 
cannot  be  told;  nor  how  much  was  formed 
between  1858  and  1856,  while  the  patentee 
owned  the  lot;  and  so  in  regard  to  the  time 
when  it  was  owned  by  each  successive  owner. 
There  can  be,  in  the  nature  of  things,  no  de- 
terminate record,  as  to  time,  of  the  steps  of  the 
changes.  Human  memory  cannot  be  relied  on 
to  fix  them.  The  very  fact  of  the  great  changes 
in  result,  caused  bv  imperceptible  accretion, 
in  the  case  of  the  Missouri  River,  makes  even 
more  imperative  the  application  to  that  river 
of  the  law  of  accretion. 

The  bill  must  be  held  to  state  a  faoJ^  fn  stat- 
ing that  the  land  in  question  was  formed  by 
''imperceptible  degrees,"  and  that  the  process, 
begun  in  1858  and  continued  until  1870,  result- 
ing in  the  production  bv  accretion  of  the  tract 
[192]  of  ^0  acres  and  more,  '^went  on  so  slowlv  that 
it  could  not  be  observed  in  its  progress,  but  at 
intervals  of  not  less  than  three  or  more  months 
it  could  be  discerned  by  the  eye  that  additions 
preater  or  less  had  been  made  to  the  shore." 
1  The  fact,  as  thus  stated,  is  that  the  land  was 

formed  by  imperceptible  degrees,  within  the 
meaning  of  the  rule  of  law  on  the  subject,  and 
it  is  not  capable  of  any  construction  which 
would  result  in  the  conclusion  that  the  land 
was  not  formed  by  imperceptible  degrees. 

In  the  Roman  law,  it  was  said  in  the  Insti- 
Cutes  of  Qaius  (Book  U.  ^  70):  "Alluvion  is  an 
addition  of  soil  to  land  by  a  river,  so  gradual 
that  in  short  periods  the  diange  is  impercepti- 
ble; or,  to  use  a  common  expression,  a  latent 
addition. **  Justinian  says  (Institutes.  Book  IL 
title  1.  g  20):  "That  is  added  by  alluvion,  which 
is  added  so  graduallv  that  no  one  can  pierceive 
bow  much  la  addea  at  any  one  moment  of 
time." 
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The  same  mk  was  introduced  into  SngUsh 
lurisprudence.  Bracton  says  (Book  H.  (£aa 
2):  "Alluvion  is  a  latent  increase,  and  that  is 
said  to  be  added  bv  alluvion,  whatever  is  so 
added  by  degrees  that  it  cannot  oe  perceived 
at  what  moment  of  time  it  is  added;  for  al- 
though you  fix  your  eyosiffht  upon  it  for  a 
whole  day,  the  mflrmity  of  sight  cannot  ap- 
preciate such  subtle  increments,  as  may  be  seen 
in  the  case  of  a  gourd,  and  such  like.'^  Black- 
stone  says  (2  Com.  262):  "And  as  to  lands 
gained  from  the  sea,  either  by  ailuvion,  by  the 
washing  up  of  sand  and  earth,  so  as  in  time 
to  make  terra  flrma;  or  bv  derelietion,  as  when 
the  sea  shrinks  back  below  the  usuiU  water 
mark;  in  these  cases  the  law  is  held  to  be,  that 
if  this  gain  be  by  little  and  little,  by  small  and 
imperceptible  degrees,  it  shall  so  to  the  owner 
of  the  land  adjoining.  For  ae  minimis  non 
curat  Im;  and  besides,  these  owners  being  often 
losers  by  the  breaking  in  of  the  sea,  or  at 
charges  to  keep  it  out,  this  possible  gain  is 
therefore  a  reciprocal  consideration  for  such 
possible  charge  or  loss.^ 

The  whole  subject  was  fully  considered  In 
England,  in  the  case  of  Bex  v.  Lard  Tarborough, 
in  the  King's  Bench,  8  Bam.  A  C.  01;  6L  (7.,  in 
the  House  of  Lords.  2  Bligh,  N.  R  147,  and  1 
Dow  ft  C.  178:  8.  0.  eub  nam.  Oiffard  v.  Lard 
Tarbaraugh,  in  the  House  of  Lords,  6  Bing. 
168,  where  it  was  decided  in  effect  that  in  cases 
of  alternate  accretion  and  decretion,  the  ripa- 
rian proprietors  had  movable  freeholds,  that  is 
movmg  into  the  river  with  the  soil  as  it  was 
imperceptiblv  formed,  and  then  im^n  reced- 
ing, when  by  attrition  it  was  worn  away. 
Lord  Tarborough  owned  lands  immediately 
adjoinin];;  the  sea.  to  prevent  the  encroachment 
of  which  upon  ms  lands  he  built  sea  walls  on 
two  sides.  The  ooze,  sand  and  soil  from  the 
sea  were  graduallv  deposited  outside  of  and 
against  these  waifs,  until,  by  the  accretion, 
some  450  acres  of  land  were  made  in  a  short 
time,  which  the  crown  clahned  against  him. 
But  the  court  of  King's  Bench  held,  and  the 
decision  was  afl9rmed  by  the  House  of  Lords, 
that,  the  land  being  formed  by  the  gradual  and 
imperceptible  action  of  the  sea,  Lord  Tarbor- 
ough, and  not  the  crown,  was  entitled  to  it. 
See  also  i2^  HuU  A  3.  R  Co.  6  Mees.  &  W.  827; 
Sorattan  v.  Bravm,  4  Bam.  ft  0. 485. 

The  doctrine  of  the  English  cases  is  that 
accretion  is  an  addition  to  land  coterminous 
with  the  water,  which  is  formed  so  slowly  that 
its  progress  cannot  be  perceived,  and  does  not 
admit  of  the  view  that,  in  order  to  be  accretion, 
the  formation  must  be  one  not  disoeraible  by 
comparison  at  two  distinct  points  of  time. 

In  2few  OrUans  v.  United  States,  supra,  the 
accretion  was  140  feet  in  width,  formed  in  22 
years.  In  St.  Clair  County  v.  Lavingstan,  su- 
pra, the  court  says:  "In  the  light  of  the  au- 
thorities, alluvion  mav  be  defined  as  an  addition 
to  riparian  land,  gradually  and  imperceptibly 
made  by  the  wat^  to  which  the  land  is  contig- 
uous. .  .  .  The  test  as  to  what  is  gradual  and 
imperceptible  in  the  sense  of  the  rule  is  that, 
though  the  witnesses  may  see  from  time  to  time 
that  progress  has  been  made,  they  could  not 
perceive  it  while  the  process  was  going  on." 
To  the  same  effect  are  jones  t.  Johnston,  w  U. 
S.  18  How.  160  [15:8201:  J<mM  Y.Saulard,  65 
U.  8. 24  How.  41  [16: 604];  Schools  v.  Eisley,  77 
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U.  8.  19  Wall  91  ri9:  850];  ffai$ey  ▼.  MeOor- 
miek,  18  N.  Y.  147;  Mulry  t.  Norton,  1  Cent. 
Rep.  748,  100  N.  Y.  424;  Hapkim  Aeadmny  y. 
JHekinaon,  9  Gush.  644;  Camden  d  AU.  Land 
Co.  V.  Lippina>tt,  45  N.  J.  L.  405. 

Tbe  accretion  set  forth  in  the  bfll  is  alleged 
to  have  taken  place  between  1858  and  1870;  and 
it  is  not  alleged  that  the  sudden  change  in  the 
course  of  the  river  in  1877  caused  any  accre- 
tion. There  is  no  suggestion  in  the  bill  that 
the  land  made  by  the  accretion  can  be  identi- 
fied as  having  beisn  previously  the  land  of  any 
particular  person.  There  can  be  no  identifica- 
tion unless  there  is  a  sudden  chanfl;e,  and  that  is 
the  very  opposite  of  an  ImperceptiDle  accretion. 

We  come  now  to  consider  the  question  of 
what  passed  by  the  description  in  the  patent 
of  the  land  as  fot  4,  containing  87.24  acres,  ac- 
cording to  the  official  plat  of  the  survey  of  the 
land,  returned  to  the  Qeneral  Land  Office  by 
the  surveyor-general. 

The  biU  alleges  that  hi  1861,  when  the  town- 
ship was  surveyed,  the  meander  line  of  the 
river,  as  marked  on  the  plat,  hin  along  the  bank 
of  the  river,  and  that  at  the  time  of  the  entry 
in  1858  the  meander  line  of  the  left  bank  of  the 
river  was  the  same,  or  nearly  the  same,  as  that 
shown  l^  the  field-notes  and  on  the  plat  made, 
returned  and  approyed  in  1861.  Onihese  Aacts 
it  is  contended  for  the  defendant  thac  ine  title 
to  any  new  land  which  may  have  been  made 
between  1851  and  1858,  by* accretion,  did  not 
pass  to  the  patentee  by  the  grant  of  lot  4  in  the 
patent,  but  remained  in  the  United  States.  The 
plaintiff,  on  the  other  hand,  contends  that  the 
aescription  in  the  patent  of  the  land  as  lot  4  in 
effect  made  the  river  the  boundary  on  the  north, 
and  passed  the  title  of  the  Unitea  States  to  any 
new  land  that  might  have  been  formed  before 
that  time. 

The  bill  sUtes  that4be  register's  certificate 
and  the  patent  described  the  land  as  lot  4  in 
fractional  section  21,  in  township  75  north, 
range  44  west,  of  the  fifth  principal  meridian, 
containing  87.24  acres,  according  to  the  official 
plat  of  the  survey  of  said  land,  returned  to  the 
General  Land  Office  by  the  surveyor-general 
That  plat,  of  which  a  oopv  is  annexed  to  the  bill 
and  marked  "Exhibit  A,  shows  the  Missouri 
River  as  the  north  boundary  of  lot  4,  and  that 
lot  is  marked  on  the  plat  as  containing  87.24 
acres. 

It  is  a  familiar  rule  of  law  that,  where  a  plal 
is  referred  to  in  a  deed  as  containing  a  descrip- 
tion of  land,  the  courses,  distances  and  other 
particulars  appearing  upon  the  plat  are  to  be  as 
much  regaraed,  in  ascertaining  the  true  de- 
scription of  the  land  and  the  intent  of  the  par- 
ties, as  if  they  had  been  expressly  enumerated 
in  the  deed.  Fox  y.  Union  Sugar  B^nery,  109 
Mass.  292.  This  rule  is  applicable  to  govern- 
ment lands  bounded  by  the  Missouri  River,  as 
the  same  are  surveyed  and  platted  under  the 
Acts  of  Congress;  and  the  patent  passed  the 
utle  of  the  United  States  to  lot  4,  not  only  asH 
was  at  the  time  of  the  survey  in  1851,  but  as 
it  was  at  the  date  of  the  patent  in  1855,  so  that 
tbe  United  States  did  not  retain  any  interest  in 
any  accretion  formed  between  tbe  survey  in 
1861  and  the  date  of  the  patent. 

No  different  rule  is  estabUsbed  by  tbe  Acts 
of  Conmas  which  piovide  for  the  surrey  and 
sale  of  Die  pabUc  lands .    Tbe  provisions  lonnd 
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in  sections  2896 '«<  9eq.  of  the  Revised  Statoti^ 
in  regard  to  the  survey  of  the  public  lands,  an 
re-enactments  of  Statutes  passed  in  1798, 1800^ 
1805,  1820  and  1882.  According  to  these  no- 
visions,  section  21  being  a  fra<»onal  aectioa, 
because  the  river  cut  through  it  on  ita  nortii 
side,  the  east  and  west  side  unes  of  lot  4  were 
to  be  run  north  to  the  river.  No  provision 
was  made  for  running  the  north  boundary  Una 
of  lot  4,  but  the  river  formed  such  north  bound- 
ary without  the  running  of  any  line  tbera. 
The  Statute  provided  that,  where  tbe  course  of 
a  navigable  river  rendered  it  impracticable  to 
form  a  fuU  township  of  six  miles  square,  and 
in  those  portions  of  fractional  townshipa  where 
no  oppoaite  corresponding  corners  coold  be 
fixed,  to  which  to  run  straight  lines  from  estab- 
lished comers*  the  boundary  lines  should  be 
ascertained  by  running  from  the  establisbed 
comera,  due  north  and  south  or  east  and  weal 
lines,  as  the  case  might  be,  to  tbe  water-courss^ 
Indian  boundary  line  or  other  external  bound- 
ary of  such  fractioDal  township. 

In  the  present  case,  the  plat  wu  made  In  ae> 
cordance  with  the  Statute,  showing  tbe  river 
as  the  northern  boundary  of  fractiooal  aecCioa 
21  and  of  lot  4  therein;  and  as  tbe  patent  re- 
ferred to  the  official  plat  of  the  surv^,  and 
thus  made  that  a  part  of  the  description  of  Id 
4,  that  description  made  the  itver  tbe  bound* 
ary  of  lot  4  on  the  north. 

In  BL  Paul  A  P.  R.  Co.  r.Sehurmeier,  74  U. 
8.  7  WaU.  272  [19: 74],  this  court  said:  *'lIeaD. 
der  Unes  are  run  in  surveying  fractional  por- 
tions of  the  public  lands  bordering  upon  navi- 
ffable  rivers,  not  as  boundaries  of  the  tract,  but 
for  the  purpose  of  defining  tbe  sinuosities  of 
the  banks  of  the  stream,  and  as  the  means  of 
ascertaiDing  tbe  quantity  of  the  land  in  tbm 
fraction,  subiect  to  sale,  and  which  is  to  be 
paid  for  by  the  purchaser.  In  preparing  ihm 
official  plat  from  the  field-notes,  tbe  mean- 
der line  is  represented  as  tbe  border  line  of  thm 
stream,  and  shows,  to  a  demonstration,  thai 
the  water- course,  and  not  tbe  meander  bne,  as 
actually  run  on  tbe  land,  is  tbe  boundary.** 

We  are  therefore  of  opinion  that  tbe  patent 
of  June  15,  1856,  which  described  tbe  land 
conveyed  as  lot  4,  according  to  tbe  official  plal 
of  the  survey,  of  which  a  copy  Is  annexed  k> 
the  bill,  martLed  "Exhibit  A.**  conveyed  to  Oe 
patentee  the  title  to  all  accretion  which  bad 
been  formed  up  to  that  date. 

The  case  otJona  v.  Johmion^  69  U.  8.  18 
How.  150  ri5:  820],  la  cited  by  the  defendant 
as  holding  that  a  grantee  can  acquire  by  hie 
deed  only  the  land  described  In  It  l^  metes  and 
bounds,  and  cannot  acauire,  by  way  of  appnr^ 
tenance,  land  ontaide  of  such  description.  But 
that  case  holds  that  a  water  line,  wbldi  b  t 
shifting  line  and  may  gradually  and  bnperceiK 
tibly  change,  b  just  as  fixed  a  boundary  in  tbt 
eye  of  the  law  as  a  permanent  object,  such  aa  a 
street  or  a  wall;  and  It  Jnatiflea  tbe  view  an- 
nounced by  the  circuit  court  in  Hsc^ilnkNi,  thai 
where  a  water  line  b  tbe  boondair  of  a  given 
lot,  that  line,  no  matter  bow  it  snifts,  remalna 
the  boundary,  and  a  deed  describing  tbe  lot  bv 
number  or  name  conveys  tbe  land  up  to  sooii 
shifting  line  exactly  as  it  doea  up  to  a  fixed 
side  line.  See  also  Lamb  v.  BioketB,  11  Oblo» 
811:  Qirawi  v.  Hu^km,  1  Qffl  A  J.  M9;  mrwmi 
y.  unntford,  18  Iowa,  649. 
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These  Tlews  refolt  In  the  conclusloii  that  the 
gide  liDet  of  lot  4  are  to  he  extended  to  the 
rirer,  not  as  the  itrer  ran  at  the  tfane  of  the 
surrey  ha  1851,  hut  as  it  ran  at  the  date  of  the 

Ktent  hi  1865,  and  that  all  the  land  which  ex- 
ed  at  the  latter  date,  between  the  side  lines 
so  extended  and  between  the  line  of  the  lot  on 
the  south  and  the  riTer  oh  the  north,  was  con- 
yeyed  by  the  patent. 
All  the  grantors  in  the  deeds  made  subse- 

auently  to  the  patent,  including  the  patentee, 
escribed  the  land  in  their  succeSsiTe  deeds  as 

1  ^^  '  J  lot  4.  It  is  contended  by  the  defendant  that 
this  description  conveys  the  land  as  it  was  at 
the  date  of  the  entry,  or,  at  most,  at  the  date  of 
the  patent;  that  as,  from  the  allegations  in  the 
bill,  it  must  be  intended  that  some  accretion 
was  formed  between  July  14, 1856,  the  date  of 
the  deed  by  the  patentee,  and  September  91, 
1857,  the  date  of  the  deed  by  Joseph  I.  Town 
to  McCoid,  the  description  of  the  land  as  lot 
4  in  the  latter  deed  was  not  adequate  to  pass  to 
Uie  ffrantee  the  new  land,  ana  therefore  all 
the  land  which  was  formed  afterwards  be- 
longed to  Still  and  Joseph  I.  Town,  and  not  to 
McOoid;  ^o,  that  if,  in  point  of  fact,  there 
was  no  accretion  between  July,  1866,  and  Sep- 
tember, 1857,  there  must  have  been  accretion 
subsequently,  whfle  some  of  the  successive 
grantees  held  the  title,  prior  te  1870. 

But  we  think  that  in  all  the  deeds  the  accre- 
tion passed  by  the  description  of  the  land  C3 
lot  4.  In  making  every  deed  the  grantor  de- 
scribed the  land  simply  as  lot  4,  and  did  not, 
by  his  deed,  nor  does  it  appear  that  he  has 
lince  or  otherwise,  set  up  any  daim  to  any  ac- 
cretion. It  must  be  bela,  therefore,  ^at  each 
grantor,  by  his  deed,  conveyed  all  claim  not 
only  to  what  was  originally  lot  4,  but  to  all 
accretion  thereto.  When  McCold.  in  1864, 
conveyed  his  interest  in  the  premises  by  the 
description  of  lot  4,  as  he  had  taken  a  deed  of 
the  undivided  half  of  the  premises  by  the  same 
description  from  Joseph  L  Town,  in  Septem- 
ber, 1857,  and  had  title  thereby  up  to  the  river, 
his  north  line  was  the  river,  which  was  grad- 
ually addinff  land  to  his  land.  How  much 
was  added  during  the  time  he  owned  his  undi- 
vided half  he  could  not  teU,  and  he  conveyed 
his  interest  to  Coleman  (without  any  reserva- 
tion. The  same  is  the  case  with  each  success- 
ive mrantor,  and  each  must  be  heJd  to  have 
passed  by  his  deed  his  title  to  all  the  land  up 
to  the  river,  as  the  river  was  at  the  date  of  his 
deed.  When  each  successive  owner  took  his 
title,  lot  4  was  a  water  lot,  haying  the  rights  of 
wharfage,  landing  and  accretion;  and  although 
new  land  was  formed  during  his  ownership, 
yet  when  he  conveyed  the  premises  he  con- 
veyed them  by  the  samedescription  by  which 

[108]    he  had  received  the  valuable  ri^ts  referred  to. 
Tke  dsorrnqfths  (Xreuit  CkmrtUaffinMd. 

Mr.  Ju8^k$  Killer  did  not  take  any  part 
In  tlie  dedaioii  of  this  caia. 
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JAMES  O.  TRACY  ti  aL,  Plfi.  in  Orr., 

LOUIS   TUFFLY,  Assignee. 

<Bee  8L  0.  Reporter^  ed.  206-22Si> 

Btpeai  nf  itaiutd-^TeoBos  iaw  a$  to  Mtignmeni 
iy  limited  partnenhip— power  of  one  partner 
to  aeeignr-properttf  of  epeeial  partner— aseign' 
ment,  when  not  toid—notiee—eitoppeL 

L  A  prevfoos  statute  wUl  be  held  to  be  modified  liy^ 
a  subsequent  one.  If  the  latter  was  plainlj  In- 
tended to  oover  the  whole  subjoot  embraced  hj 
both,  and  to  prescribe  the  only  rules  tn  respect  to 
thaisubjeot  that  are  to  govern. 

&  In  Te»M,  a  limited  partnership,  when  It  is  in- 
solvent  or  oontemplates  Insolvency,  maj  make 
an  assignment  of  Its  propMty  for  the  beoeflt  only 
of  sooh  creditors  as  will  accept  their  proportional 
share  of  the  proceeds  of  theeffeots  assigned,  and 
discharge  their  claims. 

8L  In  that  State,  one  partner  maj  make.  In  good 
faith.  In  the  name  of  the  firm,  an  assignment  of 
the  partnership  property  for  the  benefit  of  aed^ 
itoia. 

4*  An  assignment  of  a  limited  partnesshlp  which 
oovers  the  Interest  of  the  special  partner  In  the 
firm  property  need  not  convey  bis  individual 
proper^,  which  cannot  be  taken  for  the  debts 
of  the  firm. 

fi.  A  deed  of  assignment,  tmder  the  Texas  Statute, 
Is  not  void  because  the  verified  schedule  annexed 
to  It  may  embrace  a  debt  that  cannot  be  paid 
ratably  with  the  claims  of  other  creditors. 

SL   The  legal  existence  of  the  special  partnership 
did  not  depend  upon  the  notice  ct  Its  formation; 
the  only  effect  of  the  faflure  to  publish  the  re-    / 
quhred  notice  was  that  the  partnership  should  be 
deemed  generaLi 

7.  If  the  attaching  creditors  recognlaed  and  dealt 
with  the  firm  as  a  limited  partnership,  theyara 
estopped  from  Insisting  that  there  was  no  such 
partaieishlp  or  that  the  notice  was  Insufficient. 

[No.  184.] 

Argued ITov.  g$,  26, 1889.  Decided  Mdr,S,  1890. 

JX0Tm.—AjB$ignment$  for  heneJU  of  creditors,  wUh 
prtferenees,  when  voUd  and  when  noL  See  note  to 
Marbury  v.  Brooks,  6:  62S. 

A$  to  apptieation  of  partnership  aeeete  to  debte; 
riohte  of  Individual  and  partnership  creditors  there- 
in,—see  note  to  U.  S.  V.  Hack,  8:  ML 

Wfien  partner  HabU  on  contracts  in  firm  name 
after  dissolution:  what  notice  of  dissolution  is  neceS' 
sary  to  avoid  UabUUy.  See  noCs  to  Lovejoy  v.  Spaf- 
f ord,  S8:  SSL 

Am  to  effect  of  admiseions  of  partner^  after  dissoiU' 
Mon,  on  his  copartners,  see  note  to  Thompson  v. 
Bowman,  18:  78S. 

Am  to  rights  and  powers  of  surviving  partners,  sea 
note  to  Moore  v.  Huntington,  21:  641. 

Power  of  partner, to  assign  or  dispose  efaesets  of 

wijn. 

Bach  partner  has  an  implied  power  to  dispose  of 
the  whole  firm  property  for  any  purpose  within  the 
scope  of  the  partnership,  dark  v.  Rives,  88  Mo. 
87B;  Oullum  v.  Bloodgood,  15  Ala.  84;  Knowlton  v. 
Beed,  88  Me.  84A;  Woodward  v.  Cowing,  41  Me.  0; 
Hennessy  v.  Western  Bank,  S  Watts  h  B.  810;  Clark 
V.  Wilson,  19  Fa.  414;  Halstead  v.  Sh^iard,  23  Ala. 
668;  Arnold  v.  Brown,  24  PidcSS;  Fromme  v.  Jones, 
18  Iowa,  474;  Hyrschfelder  v.  BjQyser,  68  Ala.  888; 
Qolner  v.  Martdehead  &  Iim^  Co.  10  Mass.  476,  482; 
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Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas  to 
review  a  Judgment  in  favor  of  the  assignee  of 
an  insdyent  flzm  against  attaching  creditors. 

Statement  hj  Hr.  Juttiee  Har1>at 
The  principal  qaestions  in  this  case  arise  mi- 
der  the  laws  of  Texas  relating  to  limited  part- 
nerships, and  to  assignments  for  the  benefit  of 
creditors.  Before  examining  those  laws,  the 
facts  oot  of  which  this  UtigsBon  arises  will  he 
stated. 

Prior  to  March  86, 1884,  R.  W.  McLin  and 
W.  T.  TolSy  were  partners  doing  hnsiDess  at 
Houston,  Texas,  unaer  the  name  of  R  W.  Mc- 
Lin ft  Ca  On  that  day  Mclin  died,  his  wid- 
ow and  two  minor  children  surviying  him. 
No  administration  was  had  upon  his  estate. 
At  the  time  of  his  death  the  firm  was  largely 
indebted  to  Tarious  indiyiduals  and  partner- 
ships. Among  the  latter  were  Morrison,  Her- 
riman  ft  Co.,  Dunham,  Buckley  ft  Co.  and 
W.  H.  Lyon  ft  Co.,  who  are  plaintiffs  in  error. 
After  consultation  with  the  agent  of  many  of 
the  creditors— the  firms  Just  named  amons  the 
number^the  surviving  partner  and  the  wSiow 
determined  to  form  a  limited  partnership  un- 
der the  name  of  "  W.  T.  TulHy,"  which  should 
assume  the  debts  of  R  W.  McLin  ft  Co.  in 
consideration  of  the  release,  bycreditois  of  the 
old  firm,  of  the  estate  of  R.  W  •  McLin  from 
liability  for  their  debts.  From  a  trial  balance 
of  the  accounts  of  the  old  firm  which  Tuffly 
caused  to  be  made,  it  appeared  that  after  the 
^yment  of  its  debts  the  share  belonging  to  R 
W.  McLhi's  estate  was  $6,419.86.  Mrs.  Mc- 
Lin having  sold  and  transferred  to  TufDy  all 
the  roods  and  merchandise  belonging  to  the 
old  firm,  they  executed  the  foUowing  certifi- 
cate of  the  formation  of  a  special  partnership: 


"  State  of  Texas,  County  of  Harris: 

"We.  W.  T.  Tulfly  and  Mrs.  Chriatiiie  S. 
McLin,  hereby  certify  that  we  have  formed  a 
copartnership^  under  the  firm  name  of  W.  T. 
Tuffly,  under  which  firm  name  the  busineas  of 
such  copartnership  shall  be  conducted. 

"The  general  nature  of  the  busineas  in- 
tended to  be  transacted  is  a  general  retail  and 
wholesale,  if  th^  see  proper,  fam^  and  staple 
dry^goods  and  notion  establishment  in  the  Ci^ 
of  Houston,  Texas.  W.  T.  Tuffly  is  and  wffl 
be  the  general  partner  of  such  partnership, 
resident  of  the  City  of  Houston,  Texas,  and 
Mrs.  Christine  E.  McLin  is  and  will  be  the 
special  partner  of  such  partnership,  whose  resi- 
dence is  also  in  said  Ci^  of  Houston,  Texas. 

"The  said  Mrs.  Christine  £.  McLin  hascon- 
tributed  the  sum  of  six  thousand  four  hundred 
and  nineteen  and  86-100  dollars  to  the  oommoo 
stock.  Tlie  said  partnership  is  to  commeooe 
on  the  16th  day  of  April,  188i4,  and  to  continue 
for  the  space  of  two  years,  to  end  on  the  16tli 
day  of  April,  1886. 

"  W.  T.  Tuffly, 
•'ChristinoB.MoLin.'' 

This  certificate  was  duly  acknowledged  hf 
Tuffly  and  Mrs.  McLin  on  the  day  of  its  date, 
before  a  notary  public  of  the  county,  who  cer- 
tified the  fact  under  the  seal  of  his  offloe.  And 
on  the  same  day,  aa  appears  from  the  offldal 
certificate  of  that  offlcer,  W.  T.  Tuffly,  as  the 

Sneral  partner  named  in  the  certificate  of  part- 
ip,  certified,  under;  oath,  that  Christine  R 
McLin,  the  special  partner  therein,  "has  con* 
tributed  to  the  common  stock  of  said  partner- 
ship the  sum  specified  in  said  certificate,  and 
the  said  sum  has  in  good  faith  actually  been 
paid  in  cash."  The  record  also  contams  the 
certificate  of  the  county  derk,  under  the  seal 
of  his  office,  to  the  effect  that  the  certificate  of 


Graser  v.  Stellwagen,  tt  K.  T«  818;  Mabbett  v. 
White.  IS  N.  Y.  444;  AnderMn  v.  ThompkliiB,  1 
Brook.  46a. 

Apartnermay  transfer  the  whole  stook  In  trade 
of  the  partnership  bona  fide  In  payment  of  the 
debts  of  the  firm,  especially  whete  bis  eopartoer 
has  aheoooded;  and  the  fact  that  the  assignment  is 
under  seal  is  Immaterial.  Deokardv.Osse,6Watts, 
2S,  80  Am.  Deo.  £87. 

One  partner  has  no  power,  while  his  copartners 
are  at  hand,  to  make  a  general  assignment  without 
their  consent.  Their  subsequent  ratlflcation  will 
not  out  off  intervening  rights;  and  where  a  copart- 
ner, while  not  actively  objecting,  refused  to  assent, 
and  did  not  asMnt  until  after  servioe  of  garnish- 
ment process  on  the  assignee,  the  garnishing  cred- 
itor^ right  is  an  intervening  right  not  cut  off  by 
the  ratlflcation.  Ooleman  v.  Darling,  esWIs.  Itt, 
m  Am.  Rep.  868. 

Where  one  partner  undertakes  to  sell  the  entire 
stock,  if  the  other  acquiesces  or  declines  to  enforce 
his  equitable  rights,  a  partnership  creditor  cannot 
attack  the  sale  except  on  grounds  which  would 
avoid  a  sale  by  the  partnership.  Bills  v.  ADen,  80 
Ala.  616.  » 

Bach  partner  has  an  implied  power  to  ezeonte  a 
ohattel  mortgage  to  secure  a  debt  due  from  the 
firm.  Willett  V.  Stringer,  17  Abb.  Pr.  168;  Sweetaer 
V.  Mead,  6  Mich.  107;  Milton  v.  Mosher,  7  Met  844: 
Gates  V.  Bennett  88  Ark.  476;  Woodruff  v.  King,  47 
Wto.  861;  Nelson  v.  Wheelook,  48  HL  86. 

AliUr^  for  his  individual  debt  Smith  v.  An- 
drews, 48  Dl.  86;  Binns  v.  Waddill,  88  Qratt.  688;  Bog- 
an  V.  Batohelor,  87  U.  8. 18  Pet  881(9: 1868). 
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A  lease  by  one  partner  of  partnership  realty  to 
be  binding  on  the  other  partners  must  be  made  In 
the  prosecution  of  the  partnership  bostnesi,  and 
where  the  making  of  the  lease  Is  in  the  exercise  of 
an  authority  neoessarfly  implied  from  the  nature 
and  object  of  the  partnership.  Mussey  v.  Hott»  84 
N.  H.  848, 66  Am.  Dea  884. 

One  or  more  members  of  a  eopartnership  firm 
cannot  execute  a  general  assignment  for  the  benefit 
of  creditors,  with  or  without  preferences,  without 
the  consent  of  the  other  member  or  members  of 
the  firm.  Welles  v.  Maroh,  80  N.  Y.  814;  Klumpp 
V.  Gardner,  114  N.  Y.  168. 

A  sole  surviving  partner  of  an  Insolvent  firm  may 
make  ageneral  assignment  of  its  assets  for  the  ben- 
efit of  its  creditors,  with  preferences,  and  without 
the  assent  of  the  representatives  of  the  deceased 
partner,  and.  in  the  absence  of  fraud,  such  an  aa> 
signment  cannot  be  disturbed  by  an  unprefOrred 
creditor.  Williams  v.  Whedon,  18  Gent  Rep.  887. 
100  N.  Y.888, 88  Hun,  88;  Havens  v.  Hussey,  6  Paige* 
80;  Sweet  v.  Taylor,  88  Hun,  JK6:  Nehrboss  v.  Bitaa^ 
88  N.  Y.  800;  Bgberts  v.  Wood.  8  Paige,  617;  Hutch- 
inson V.  Smith,  7  Paige,  86;  Loeschigk  v.  Hatfleld,  I 
Bobt  86;  Oushman  v.  Addison,  68  N.  Y.  688;  Haynes 
V.  Brooks,  48  Hun,  688;  Nelson  v.  Tenney,  86  Hun« 
887;  Beste  V.  Burger,  110  N.  Y.  644, 17  Abb.  N.  0. 18l( 
Bmerson  v.  Senter,  118  U.  8.  t  (90:  40). 

Mere  temporary  insanity  of  one  partner  does  not 
authorise  the  remaining  partner  to  make  a  general 
assignment  of  the  firm  property.  Welles  v.  BCaroh, 
80  N.  Y.  814;  Palmer  V.  Myers,  48  Barb.  608;  Williams 
V.  Whedon,  68  Hun,  88;  Stadelman  v.  Loehr,  47  Hun, 
887;  IMedburgher  v.  Jabecg,  80  Abb.  N.  0. 878. 

IS I  u.  s. 


i8ao. 


Tracy  ▼.  Tufflt. 


906-9d8 


IMutnenhlp,  with  the  oertlflctte  of  Its  autbentl- 
Cition,  was  filed  forregiitratioii  to  his  office  on 
800]  the  25th  day  of  April  1884,  and  was  duly  re- 
corded on  the  Mtn  day  of  May  of  the  same 
year. 

In  conformity  with  the  direction  of  the  clerk 
of  the  county  court,  the  following  notice  was 
published  in  a  designated  new^wper  for  six 
•accessive  weeks  from  April  26, 1884:  "  The 
undersigned  giTe  notice  that  th^  have  formed 
a  copartnenbip  under  the  firm  name  of  W.  T. 
Tumy,  having  tlie  following  terms,  as  will  ap- 
pear bj  their  executed  and  recorded  certificate: 
W.  T.  Tuffly  is  the  general  partner;  Mrs.  Cliris* 
tine  EL  McLin  is  the  special  partner,  and  has 
oontributed  to  the  common  stock  the  sum  of 
dx  thousand  four  hundred  and  nineteen  86-100 
dollaia.    W.  T.  Tufflr.    Christine  B.  McUn." 

On  the  dar  of  the  formation  of  this  partner- 
ship, April  24, 1884,  numerous  creditors  of  B. 
W.  Mcliin  A  Co. — amonff  the  number,  Mor- 
rison^erriman  ft  Co.,  Dunham,  Buckler  A 
Oa,  W.  H.  Lyon  ft  Co.— executed  a  written 
release  in  these  words:  '*The  underrigned. 
creditors  of  the  late  firm  of  It  W.  McUn  ft 
Comoany,  in  consideration  of  the  assumption 
of  all  the  indebtedness  of  said  late  firm  by 
the  firm  of  W.  T.  Tufihr.  composed  of  W. 
T.  TulBy,  general,  and  Christine  B.  McUn, 
q>ecial  partner,  as  appears  by  the  certificates 
Q  them  signed,  hereby  release  the  estate  of  R. 
W.  McUn,  deceased,  from  any  and  all  HabiUtr 
on  accotmtof  the  oluigationsof  said  firm  of  R. 
W.  McLin  ft  Co.,  either  by  note  or  open  a^ 
oount  or  otherwise." 

W.  T.  Tuffly  entered  upon  the  builness  con- 
templated by  the  partnersnip  between  himself. 
as  general  partner,  and  Mrs.  MeLin,  as  special 
partner,  and  continued  in  its  prosecution  until 
the  28d  of  March,  1886,  when  he  executed  a 
writing  of  assignment,  upon  the  donslruction 
and  legal  effect  of  which  the  decision  of  some 
of  the  questions  In  this  case  depends.  It  fti  in 
these  words: 

''State  of  Texas,  County  of  Harris: 

"  Whereas  the  firm  of  W.  T.  Tufily,  com- 
posed of  W.  T.  Tufily.  the  general  partner, 
[210]  and  C.  S.  McUn,  as  n)ecial  partner,  finding  it 
impossible  to  pay  its  debts  aa  they  mature,  and 
being  desirous  to  have  a  distribution  of  aU  the 
proiierty  of  said  firm  and  the  property  of  the 
said  W.  T.  TulBy,  nartnership  and  individual, 
and  wishing  to  avafl  himself  of  the  provisions 
of  the  General  Assignment  Law  in  such  cases 
made  and  provided:  Now,  therefore,  in  coo- 
flideration  of  the  premises  and  one  dollar  to  me 
in  hand  paid,  L  W.  T.  Tufily,  hereby  assign 
•od  convey  sind  deliver  posseaiion  of  all  and 
lingular  my  property  ana  effects,  of  whatever 
name  and  nature,  both  personal  and  real, 
which  I  own  as  copartner  and  individually, 
and  intend  to  include  all  property  of  which  or 
tit  which  I  have  anv  interest  whatever,  whare- 
crer  the  same  may  oe,  to  Loots  Tuffl  v,  aa  as- 
signee, for  the  purposes  aforesaid,  talong  pos- 
seaiion of  the  ssme  end  sell  the  ssme,  couect 
sod  convert  the  same,  and  when  so  sold,  cdl- 
lecled  and  converted,  to  appropriate  the  same 
satably  or  in  ftaU  payment,  as  the  case  may  be, 
of  allmydebuand  the  debts  of  the  firm  of  W. 
T.  Tufily,  said  assignss  to  proceed  under  the 
law  aforesaid.    Tub  assignment  is  intended 


for  the  benefit  of  all  such  of  my  creditors  only 
ss  will  consent  to  accept  their  proportional 
share  of  said  property  and  estate  so  hereby 
conveyed  anddiscnarge  me.  as  aforesaid,  from 
their  respective  claims,  said  assignee  to  take 
lawful  compensation  for  his  services  herein  and 
expenses  and  counsel  fees  necessary  to  dd  him 
and  enable  him  to  carry  out  the  purposes  of 
this  convevanoe. 

'*  Schedules  are  hereto  attached,  and  made 
as  particular  as  I  can  do  at  this  time,  but  in 
any  particular  where  they  may  be  incorrect  or 
insufficient  in  detail  they  will  be  corrected  by 
me. 

"  In  witness  whereof  I  hereunto  set  my 
hand,  at  Houston,  this  March  28d,  1885. 

••W.  T.  Tufily.* 

That  deed  of  assignment  was  duH  acknowl 
edged,  and  to  it  were  attached  exnibits  duly 
verified  by  the  oath  of  W.  T.  Tuffly.  These 
exhibits  consisted  of  an  inventory  of  the  estate 
assigned  and  a  schedule  of  the  debts.  In  the 
latter  appears  a  claim  of  Mrs.  Mdin  of 
"$7,798,  notes,  borrowed  money."  Louis 
Tuflty,  the  assignee,  indorsed  his  acceptance 
of  the  trust  on  tne  back  of  the  deed,  and  gave 
bond  as  assignee,  which  was  approved  by  the 
Judge  of  the  llth  Judicial  District  of  Texaa. 
March  28,  1886,  on  which  day  the  deed  of  as- 
signment and  bond  were  filed  for  record  in  the 
proper  office.  The  assignee  took  immediate 
possession  of  the  stock  of  goods,  wsres  end 
merchandise,  belonging  to  the  firm  of  "  W.  T. 
Tuffly,"  also  of  the  furniture,  shelvea,  counters 
and  stationery  in  the  store-house.  The  assign- 
ment was  accepted  l^  creditors  (excluding  lus. 
McLin)  whose  debu  amegated  |7,116.26.  It 
was  not  accepted  bjr  Morrison,  Herriman  ft 
Co.,  Dunham,  Buckley  ft  Co.  or  W.  H.  Lyon 
ft  Ca  The  assignee  remained  inpoesession  of 
the  property  unUl  March  81,  1886,  on  which 
day,  under  attachments  sued  out  from  the  Cir- 
cun  Court  of  the  United  States  for  the  Eastern 
District  of  Texas,  by  the  three  firms  just 
named,  against  the  property  of  W.  T.  Tuffly, 
they  were  levied  upon  and  taken  by  Tracy, 
marshal  of  the  United  States  for  that  district. 
The  latter  refused  to  make  a  levy,  and  did  not 
levy,  unto  indemnifying  bonds  were  executed 
in  behalf  of  the  attaching  creditors,  the  latter 
knowing,  when  they  sued  out  the  aUachments, 
that  the  property  was  in  the  possession  of  tlie 
detendaot  in  error  in  virtue  of  the  above  deed 
of  assignment 

Under  the  order  of  the  court  the  attached 
property  was  sold  and  the  proceeda  of  sals 
were  brought  into  court  and  paid  into  its  r^ 
istanr. 

The  present  suit  was  brought  by  the  assignee, 
bk  one  of  the  courts  of  the  State  of  Texas, 
against  the  marshal  and  the  sureties  on  hb 
offldsft  bond,  the  breach  allied  being  the  ille- 
gal and  wrongful  seisure  of  the  property  in 
question,  whid  was  alleged  to  be  of  the  value 
of  ^.972.22.  It  was  removed,  upon  the  peti- 
tion of  the  defendanta.  into  the  court  below, 
upon  the  ground  that  their  defense  arose  under 
and  involved  the  construction  of  the  Constitu- 
tion snd  laws  of  the  United  States.  BsdWwsfe 
y.  ^M0ii,  122  U.  8.  887  [88:  877].  Tbeplsin. 
tUh  in  the  sttaehment  suits  were,  upon  their 
motion,  mads  psrtiss  defendsnt,  ss  were  also 
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the  Tarious  ptrties  whoezecated  iDdeiimifyiiig 
bonds  to  the  marahal. 

The  result  of  a  trial  before  a  lary  was  a  ver- 
dict and  Judgment  for  $17,000  against  Tracy 
and  the  sureties  on  his  official  bond,  and 
aipdnst  the  attaching  creditors.  There  was 
also  a  verdict  and  Judgment  in  favor  of  Tracy 
(upon  the  several  indemnifying  bonds  riven  to 
him  by  those  creditors)  for  the  f^lowing 
amounta:  $2,600  against  Dunham,  BacU^ 
ft  Co.  and  their  sureties;  $3,600  against  W. 
H.  Lyon  A  Co.  and  their  sureties;  and  $17,000 
against  Morrison,  Herriman  &  Co.  and  their 
sureties.  A  motion  for  a  new  trial  having  beer 
overruled,  the  defendants  have  brought  me  case 
here,  and  assign  various  errors  of  law  as  hav- 
ing been  committed  by  t^e  court  below  in  its 
instructions  to  the  jury,  and  in  its  refusal  to 
grant  instructions  askea  by  thf  defendants. 

Mr,  QeoTgB  Hoadlyt  for  plaintilXs  in 
error: 

By  "insolvency"  as  used  in  the  Bankrupt 
Act  when  applied  to  traders  and  merchants,  is 
meant  inability  of  a  party  to  pay  his  debts,  as 
they  become  due,  in  the  ordinary  course  of 
business. 

Toofv.  MarUn,  80  U.  B.  18  Wall.  40  (20:481); 
Buchanan  v,  Bmith,  88  U.  8.  16  Wall  277 
(21:280). 

The  Act  of  March  24,  1879,  contains  no  re- 
pealing clause.  Repeals  by  implication  are 
not  favored. 

Harford  v.  XT.  8,  12  U.  8.  8  Cranch,  109 
(8:604);  Wood  v.  U.  A  41  U.  a  16  Pet  842. 
862  (10:987,994):  MeCool  v.  Bmiih,  66  U.  8.  1 
Black,  459  (17:218);  Ex  parte  Terger,  75  U.  8. 
8  WaU.  85. 105  (19:882.  339);  State  v.  8toU,  84 
U.  8.  17  Wall  425,  480(21:560,662);  Arthur  y. 
Earner,  96  tJ.  a  187. 140  (24:811,818);  Ex  parte 
Onw  Dog,  109  U.  8.  556,  570  (27:1080,1032): 
Oheuf  Heong  v.  IT,  &  112  U.  8.  586,  550  (28: 
770,  775). 

One  partner  had  no  authority  to  make  this 
assignment 

Jfore  V.  Biteon,  70  Tex.  517;  Bishop,  Insolv- 
ent Debtors,  121;  1  Bales,  Partnership,  §  888, 
note  1;  1  Lindley,  Partnership  (Rapiuje'a  ed.) 
129,  noted;  Be  Laiorenee,  5  Fed.  Rep.  849;  New 
York  A  F,  N.  Bank  v.  New  Orteane  4t  0.  R 
Oo,  78  U.  a  11  Wall.  624  (20:82). 

The  priority  of  the  claim  of  partnership 
creditors  to  partnership  asseta  is  well  settled. 

Bogen  ▼.  Niehole,  20  Tex.  719;  Chnterm  v. 
MeEee,  14  Tex.  20;  Warren  t.  Wallii,  88  Tex. 
2Si6'I)eFore9t  v.  MiOer,  48  Tex.  84;  IkOauuejf 
T.  BaUyjn  Tex.  665. 

Mr,  w.  C.  01iTer»  for  defendant  in  error: 

An  assignment  made  in  ffood  faith,  by  one 
member  ofailrm  composed  of  two  members, 
of  the  asseta  of  the  firm  for  the  benefit  of 
creditors,  is  valid. 

Qratee  v.  J5W,  82  Tex.  666;  SehnHder  v.  Stm- 
sum,  62  Tex.  201;  Baldwin  v.  Bit^rdeon.  88 
Tex.  27,  28;  BurreU,  AsBignmenta(4th  ed.)§86 
eteeq.  pp.  121, 125. 

The  deed  of  assignment  is  fuffldent  to  convey 
the  firm  and  individual  effects. 

Mellhenn^  Co.  v.  Miller,  68  Tex.  867;  Ihnoho 
▼.  JFUh,  58  Tex.  16$;  Otflii  t.  Dmgkm,  61 
Tex.  407. 


In  construing  this  Assignment  Act  this 
will  accept  the  interpretation  of  Oa  SupreoM 
Court  of  the  8tate. 

Spear,  Law  of  Fed.  Judidaiy.  64ft-«l; 
Aaroneon  v.  Deuteeh,  84  FM.  Rep.  465;  Bim 
V.  Frayeer,  24  Fed.  Rep.  460;  Live^mare  ▼. 
Jenckei,^Ti,  8.  81  How.  126 (16:55);  Paekr, 
Law  of  Equity  in  U.  8.  Courts,  217,  dl& 

Restricting  the  benefits  of  the  assignment  to 
accepting  cieditors  only  who  should  diacfaarya 
the  debtor  did  not  invalidate  the  assignment 

Keating  v.  Vauohn,  61  Tex.  521. 

The  Act  provides  for  the  removal  of  tha  aa- 
slgnee  in  case  of  fraud  and  the  administration  of 
the  assigned  estate  in  accordance  with  the  law. 

Fant  V.  Elebury,  68  Tex.  1;  Gen.  Laws  of 
Tezaa  1888,  p.  47;  KeUsr  v.  SmaUev,  68  Tex. 
515;  Blum  v.  Welborne,  58  Tex.  157;  Wertr. 
Schneider,  64  Tex.  827;  MeOart  v.  Maddo(x,  66 
Tex.  459. 

To  persons  who  had  actual  notice  of  the 
limited  liability  of  one  partner  and  dealt  with 
the  firm  with  tnat  understanding,  it  was  in  law 
a  limited  partnership. 

Story.  Partnership,  g  180;  Baxter  y.  Clark, 
4  Ired.  L.  127;  LachometU  v.  Thomae,  5  Boh. 
(La.)  172;  Parsons,  Partnerships,  53a 

The  law  favors  an  equitable  distribution  of 
the  effects  of  an  insolvent. 

Windham  v.  PaUy,  68  Tex.  494;  Oofin  v. 
Douglaee,  61  Tex.  406. 

Mr.  Juitiee  Harlim  delivered  the  opinion 
of  the  court: 

Our  attention  will  be  first  fiven  to  the  Stat- 
utes of  Texas,  relating  to  limited  partnerahipa^ 
and  to  assignmenta  for  the  benefit  of  creditocm. 

By  the  Revised  Civil  Statutes  of  that  Sute, 
which  went  into  effect  on  the  lat  day  of  Sep- 
tember, 1879,  it  is  provided  that  limited  pail- 
nerships  for  the  transaction  of  any  mercantile, 
mechanical,  manufacturing  or  other  bosineaB. 
except  banking  or  insurance,  maj  be  formed 
by  two  or  more  persona,  with  the  rights  and 
powera,  upon  the  terms  and  subject  to  the  con- 
ditions and  liabilitiea,  prescribed  in  chapter  68 
of  that  Revision. 

Such  partnerships  may  consist  of  one  or  mora 
persons  as  general  partners,  and  of  one  or  mora 
persons  as  special  partners,  the  latter  contribnt 
ing  in  actual  cash  paymenta  a  specific  sum  to 
the  common  stock,  but  without  liability  for 
the  debts  of  the  partnership,  beyond  the  food 
so  contributed  by  him  or  tbem  to  the  capitaL 
Art  8448.  The  general  partnera  only  an  au- 
thorized to  transact  busineas  and  algn  for  the 
partnership  and  to  bind  the  aame.  Art.  8444. 
Persons  desirous  of  forming  such  partnership 
are  required  to  make  and  aeverally  aign  a  cer> 
tificate,  containing:  **1.  The  name  or  firm 
under  which  the  partnership  la  to  be  conducted; 
2.  The  genera]  natora  of  the  buainess  to  be 
transacts;  3.  The  names  of  all  theffeoeral  and 
special  partners  interested  therein,  oistinguisb- 
ing  which  are  general  and  which  are  mdal 
partners,  and  their  respective  placea  of  resi- 
dence; 4.  The  amount  of  capital  which  each 
spedal  partner  ahaU  have  contributed  to  the 
conunon  stock;  6.  The  period  at  which  the 
partnership  is  to  commence  and  the  period  at 
which  U  la  to  t^minate."    Ait  8445. 
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The  oertiflotte  must  be  aokno wledged  before, 
■nd  oertliled  by,  an  ofBoer  eatboriMd  to  take 
acknowledfrmeiiti  of  oooTeyanoee  of  land,  be 
filed  in  the  office  of  the  clerk  of  the  oonoty 
court  of  erery  county  In  which  the  pertoership 
•hall  have  ptacee  of  buaioeflB,  and  be  recorded 
at  large  in  each  of  lodi  coontiea,  in  a  book  to 
be  kept  for  that  parpoee,  open  to  public  inspec- 
tion. With  the  original  certificate  and  the  eri- 
denoe  of  its  acknowledgment  must  be  filed  an 
affidavit  of  one  or  more  of  the  general  partners, 
stating  that  the  sums  specified  in  the  certificate 
to  have  been  contributed  by  each  of  the  special 
partners  lo  the  common  stock  have  been  actual- 
ly and  in  good  faith  paid  in  cash.  Arts.  8440, 
8447,  8448.  "No  such  partnership  ahall  be 
deemed  to  have  been  formed  until  a  certificate 
shall  have  been  made,  acknowledged,  filed  and 
recorded,  nor  until  an  affidavit  shall  have  been 
filed  as  above  directed;  and  if  any  false  state- 
ment be  made  in  such  certificate  or  affidavit  all 
the  persons  interested  in  such  partnership  shall 
be  liable  for  all  the  enmgements  thereof  as 
general  partners."  Art  8448.  **The  partners 
shall  publish  the  terms  of  the  partnership,  when 
registered,  for  at  least  six  weeks  immediatelv 
after  such  registry,  in  such  newspapers  as  shall 
be  designated  by  the  clerk  in  whose  office  such 
registry  shall  be  made,  and  if  such  publication  be 
not  made  the  partnership  shall  beoeemed  gener- 
al" Art.  8450.  The  affidavit  of  the  publication, 
by  the  publisher  of  the  newspapers  in  which  the 
notice  Is  published,  filed  with  the  clerk,  is  evi- 
dence of  the  facts  therein  contained.  Art  8451. 
"Bvery  alteration  which  shall  be  msde  in  the 
names  of  the  partners,  in  the  nature  of  the 
business  or  in  the  capital  or  shares  thereof,  or 
in  anv  other  nuuter  specified  in  the  orisinal 
certificate,  shall  be  deemed  a  dissolution  of  the 
partnership;  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  aner  any 
such  alteration  shall  have  been  made  shall  lie 
deemed  a  general  partnership,  unless  renewed 
as  a  spedsl  partnership  according  to  the  pro- 
vidoos  of  the  last  srticle."  Art  B458. ,  "The 
business  of  the  partnership  shall  be  conducted 
under  a  firm  in  which  the  names  of  the  general 
partners  only  shall  be  inserted,  without  the  ad- 
dition of  the  word  '  company,'  or  any  other 
general  term;  and  if  the  name  of  any  special 
partner  be  used  in  such  firm,  with  his  pri  vitv.  he 
ahall  be  deemed  a  general  partner."  Art  8454. 
"Suits  in  relation  to  the  business  of  the  part- 
nership may  be  brought  and  conducted  by  and 
against  the  general  partners  In  the  same  man- 
ner as  if  there  were  no  spedal  partnen."  Art 
8455.  *'Ko  part  of  the  sum  which  any  special 
partner  shall  have  contributed  to  the  capital 
stock  shall  be  withdrawn  by  him,  or  paid  or 
transferred  to  him  in  the  character  of  di vide&da, 
profits  or  otherwise,  at  any  time  during  the 
continuance  of  the  partnenhip;  but  any  part- 
ner may  annually  receive  lawful  intereat  on  the 
sum  so  oontributed  by  him,  if  the  payment  of 
such  interest  shall  not  reduce  the  original 
amount  of  such  capital;  and  if.  after  the  pav- 
ment  of  such  interest,  any  profit  shall  remain 
to  be  divided  he  may  also  receive  his  portion  of 
such  profits."  Art  8458.  "If  It  shall  appear 
that  by  the  payment  of  interest  or  profits  to 
anv  special  partner  theoriginal  capital  has  been 
reduced,  the  partner  recdving  tne  same  shall 
be  bound  to  restore  the  amount  neoeeaary  to 
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make  good  his  share  of  the  capital  with  inter- 
"    Art  8457. 


Article  8480,  which  Is  the  subject  of  much 
discussion  by  counsel,  li  In  these  words:  "Bv 
eiy  sale,  assignment  or  transfer  of  any  property 
or  effects  of  the  partnership  made  by  such  pert- 
nership  when  insolvent  or  in  contemplation  of 
insolvency,  or  after,  or  in  contemplation  of  in- 
solvency of  any  partner,  with  the  intent  of  giv- 
ing a  preference  to  any  creditor  of  such  partner- 
ship or  insolvent  partner  over  other  creditors  of 
sucn  partnership;  and  every  Judgment  con- 
fessed, lien  created  or  security  given  by  any 
such  partnership  under  the  like  circumstances 
and  wkh  like  intent  shall  be  void  as  against  the 
creditors  of  such  partnership."  Article  8461  is 
as  follows:  '*In  case  of  the  insolvency  or  bank- 
ruptcy of  the  partnership,  no  special  partner 
shall,  under  any  circumsianccs,  be  allowed  to 
claim  as  creditor  until  the  claims  of  all  other 
creditors  of  the  partnership  shall  be  satisfied." 

The  Revision  of  1879  was  adopted  by  an  Act 
passed  March  17, 1879,  the  latter  Act  going  into 
effect  July  24,  1879.  It  should  be  here  stated 
that  chapter  88  of  the  Revised  Statutes  is  a  re- 
production, without  material  change,  of  the 
provisions  of  the  Act  of  May  19, 1848,  entitled 
"An  Act  for  the  Regulation  of  Limited  Part- 
nerships."   Laws  of  Texas  1848,  p.  279. 

On  the  24th  of  March,  1879,  the  Legislature 
passed  an  Act  entitled  *'An  Act  in  Relation  to 
Assignments  for  the  Benefit  of  Creditors,  and 
to  Itegulate  the  Same,  and  the  Proceedinsa 
Thereunder."  Oen.  iiaws  Texas  1879,  p.  57. 
The  first  section  of  that  Act  provides:  *^haft 
every  assignment  made  by  an  Insolvent  debtor, 
or  in  contemplation  of  insolvencv,  for  the  ben- 
efit of  his  creditors,  shall  provide,  except  as 
herein  otherwise  provided,  for  a  distribution  of 
all  his  real  and  personal  estate,  other  than  that 
which  is  by  law  exempt  from  execution,  among 
all  his  creditors  in  proportion  to  their  renecdve 
claims,  and,  however  nsade  or  exprewed,  shall 
have  the  effect  aforesaid,  and  shall  be  so  coo- 
strued  to  pass  all  such  esute,  whether  specified 
therein  or  not,  and  everv  assignment  shall  be 
proved  or  acknoi^ledged  and  certified  ^  and  re- 
corded in  the  same  manner  as  is  provided  by 
law  in  oonveyanceaof  real  estste  or  other  prop- 
erty." The  second  section  requires  the  debtor 
to  annex  to  the  assignment  an  Inventory  show- 
ing a  full  and  true  account  of  all  his  creditors, 
their  place  of  residence,  the  sum  due  each,  the 
nature  and  oonsideration  of  each  debt,  any 
existloff  Judgment,  mortgage  or  security  for 
such  debt  and  the  character  of  the  debtor's 
estate  of  every  kind  (excepting  such  as  the  law 
exempts  ftom  execution)  with  the  Incumbran- 
ces thereon.  To  this  schedule  must  be  annexed 
the  affidavit  of  the  debtor  that  It  Is  a  just  and 
true  account  to  the  best  of  his  knowledge  and 
belief. 

The  third  section,  upon  which  the  assignment 
involved  In  this  suit  rests.  Is  In  these  words: 

"Section  8.  Any  debtor,  desiring  so  to  do, 
may  make  an  aaslgnment  for  the  benefit  of  such 
of  bis  creditors  onlv  as  will  consent  to  accept 
their  proportional  share  of  his  estate,  and  dis- 
charge him  from  their  respective  claims  and 
in  such  caae  the  benefits  of  the  assignment  shall 
be  limited  and  restricted  to  the  creditors  con- 
senting thereto;  the  debtor  shall  thereupon  be 
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and  sUmd  discharged  from  all  forther  liability 
to  iuchoonaentiDg  creditors  on  account  of  Uiefr 
reepective  claims,  and  wheo  paid  tbev  shall 
execute  and  deliver  to  the  assignee  for  the  debt- 
or a  release  therefrom.''  Gen.  Laws  Tex.  1879, 
pp.  57, 08. 

The  ninth  section  declares  that  "all  property 
conveyed  or  transferred  by  the  assignor^  pre- 
▼ioostoand  in  contempUtton  of  the  assign- 
ment, with  the  intent  or  design  to  defeat,  deuiy 
r9iAi  ^<l^^i^u^  creditors,  or  to  give  preference  to 
LZioj  Que  creditor  over  another,  shall  pass  to  the  as- 
dgnee  by  the  assignment,  notwithstanding  such 
transfer."  • 

The  remaining  sections  of  the  Act  prescribe 
the  duties  of  the  assignee,  and  regulate  the  ad- 
ministration of  the  trust. 

The  third  section  of  the  Act  of  1870  was 
•mended  by  an  Act  approved  April  7, 1888,  so 
as  to  provide  that  "  such  debtor  shall  not  be 
discharged  from  liabilities  to  a  creditor  who 
does  not  receive  as  much  as  one  third  of  the 
amount  due  and  allowed  in  his  ftiyor  as  a  valid 
claim  against  the  estate  of  such  debtor."  Gen. 
Laws  l^xas,  1888,  p.  46. 

1.  We  have  seen  that  article  8460€f  the  Be- 
[SS 1  ]  Tised  Statutes  of  Texas  declares  void,  as  against 
the  crediton  of  a  limited  partnership,  every 
sale,  assignment  or  transfer  of  any  of  its  prop 
erty  or  dfecta,  made  when  such  partnmhip 
was  insolvent  or  contemplated  insolvengr,  and 
with  the  intent  to  give  a  preference  of  some 
over  others  of  ita  mditora.  The  first  proposi- 
tion of  the  defendants  is  that  the  assignment  to 
the  plaintiff  of  March  28,  1886— which  was 
confessedly  made  by  a  partnership  unable  to 
meet  its  debts  as  they  matured,  and  therefore 
insolvent  (Ounningham  v.  NorUm,  126  U.  S. 
77,  00  [81:624,  628])— vras  void,  as  giving  a 
preference  to  consenting  creditors  over  those 
who  did  not  consent  This  contention  is  based 
npon  the  assumption  that  the  Act  of  March  24, 
1870,  as  amendea  by  that  of  1888,  has  no  applica- 
tion to  limited  partnerships;  in  other  woras,  in- 
solvent indiviaual  debtors  and  insolvent  general 
partnerships  may,  but  insolvent  limited  part- 
nerships cannot,  aaiign  their  property  for  the 
benefit,  primarily,  of  ooly  such  cr^itors  as 
will  consent  to  take  their  proportional  shsre  of 
the  effects  aasiened,  and  discharge  the  assignor 
or  assignors.  Tlie  bare  statement  of  this  propo- 
sition suirgests  the  inquiry,  Why  should  the 
Legislature  make  any  such  discrimination 
a^nst  limited  partnerships?  The  same  con- 
siderations of  public  policy  that  require  legis- 
lation under  which  an  insolvent  individual 
debtor  and  an  insolvent  general  partnership 
may  turn  over  their  property  to  such  creditors 
as  will  release  their  debts,  would  seem  to  have 
equal  force  in  the  case  of  limited  partnerships 
that  are  insolvent  or  contempUte  insolvency. 
Counsel  for  the  defendants  suggests  that  the 
reason  for  the  discrimination — which,  be  in- 
siBts,  is  made  by  the  Statutes  of  Texas— is, 
that  the  creditors  of  a  limited  partnership  trust 
only  the  liability  of  the  general  partner,  and 
the  fnnd  contributed  by  the  special' partner, 
and  when  they  lose  recourse  npon  that  fund 
[222]  they  have  recourse  only  to  the  liability  of  the 
genera]  partner.  We  do  not  perceive,  in  this 
statement  of  the  relations  between  a  limited 
partnership  and  its  creditors,  any  just  ground 


npon  which  to  vest  the  soi^xMed  discrimina- 
tion. 

The  argument  that  the  Statutes  of  1870  and 
1888  have  no  application  to  limited  partner- 
ships is  based  upon  these  propositions :  tliat 
those  enactments  do  not,  in  terms,  repesl  ot 
modify  article  8460  of  the  Revised  Civfl  SUt- 
utes;  that  repeals  by  implication  merdy  are 
not  favored:  that  article  8460  constitakes  a  pari 
of  a  title  in  the  Revision,  which  relatea— as  did 
the  Act  of  1846,  from  which  it  was  takm— ex- 
clusively to  United  partnerships;  and  as  the 
recent  statutes  do  not,  in  terms,  refer  to  ttmited 
partnerships,  the  duty  of  the  oourt  is  to  ao 
construe  the  earlier  and  later  statutes  as,  if  pos- 
sible, to  give  full  effect  to  each  accoiding  to 
the  reasonable  import  of  its  words,  a  reaoll,  it 
is  contended,  that  cannot  be  attained,  unlesa 
the  Acts  of  1870  and  1888  are  interpreted  aa 
not  embracing  assignments  by  limited  part- 
nerships. 

We  nave  not  been  inferred  to  any  dedsicm  of 
the  Supreme  Court  of  Texas  sustaining  tbia 
view,  and  we  cannot  adopt  any  such  interpre- 
tation. The  recent  enactments  cover,  sabsSan- 
tially,  the  whole  subject  of  assignments  by  in- 
solvent debtors  for  the  benefit  of  their  creditora. 
The  first  section  of  the  Act  of  1870  provides, 
as  we  have  seen,  that  every  assignment  by  so 
insolvent  debtor,  for  the  Mneflt  of  his  credit- 
ors, shall  provide  for  the  distribution  of  all  hie 
real  and  personal  estate,  other  than  that  ex- 
empted from  execution,  among  all  of  his  cred- 
itors, and,  however  made  or  expressed,  the  aa- 
signment  shall  have  the  effect,and  be  construed, 
to  pass  all  such  estate.  This  accompUabes  all 
and  more  than  was  accomplished  by  article 
8460  of  the  Revised  Statutea.  Wifi  it  be 
contended  that  this  section  appUea  only  to 
assignments  by  individual  debtora,  and  by 

general  partnerships,  and  not  to  asaignmenta 
y  limited  partnerabips?  That  section,  m  terms, 
embraces  ''every  assignment''  bv  insolvmt 
debtors  for  the  benefit  of  their  creditors.  And 
the  third  section,  enabling  the  debtor  to  sur- 
render his  estate  for  (the  exclusive  benefit  of 
creditors  who  will  take  their  proportional 
share,  and  discharge  him,  embracea  the  case 
of  "  any  debtor"  wno  is  insolvent  or  contem- 

Jlates  insolvency.  The  object  of  the  Act  of 
870  was  to  encourage  insolvent  debtora  to 
make  an  assignment  of  their  property  for  the 
benefit  of  creditors,  Ounningham  t.  Norton. 
126  U.  8.  77,  81  [81;  624,  626].  It  esubliahes 
a  complete  qrstem  fortheadimnistration  of  the 
estates  of  insolvent  debtors  conveyed  for  the 
benefit  of  creditors;  and  the  mere  fact  that  it 
does  not,  in  terms,  modify  article  8460  of  the 
Revised  Stotutes,  or  the  section  of  the  aame 
purport  in  the  Act  of  1846,  wiU  not  JnstiQr  the 
courts  in  excepting  from  its  operation  the  caaea 
of  debtora  constituting  a  limited  partnership, 
and  including  within  its  provisions  debtora 
constituting  a  general  partnerahip.  The  spe- 
cial object  of  us  third  section  was  to  open 
the  way  for  the  dischar^  of  insolvent  par- 
sons from  their  debts.  Creditora  who  would 
not  consent  to  their  discharge  wije  left  to 
atand  upon  their  rights,  «nd  toke  «e  ^>mnce 
of  collecUng  their  debts  in  full,  if  the  debtor 
irot  upon  hte  feet,  and  was  fortunate  enough  to 
icquire  other  property.  The  8t^  to  reme- 
dial in  its  character  and  should  be  liberally  oon- 
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itraed  fo  at  to  give  effect  to  the  legialatiTe  wllL 
And  whfle  tt  Is  tme  that  repeals  by  implication 
are  not  favored  by  the  courts,  it  is  setued  that, 
without  express  words  of  repeal,  a  previous 
statute  wiU  be  held  to  be  modmed  by  a  subse- 
quent one,  if  the  latter  was  plainly  intended  to 
cover  the  whc^e  subject  embraced  by  both,  and 
to  prescribe  the  only  rules  in  respect  to  that 
subject  that  are  to  govern.  Untied  Stata  v. 
Tynen,  78  U.  8. 11  Wall  88,  95  [20: 168, 1551; 
Cook  County  Nat.  Bank  v.  United  8tate$,  107  U. 
8. 445.  461  [27: 687,  688].  We  are  of  opinion, 
therefore,  that  in  so  far  as  article  8460  forbids 
a  limited  partnership,  when  it  is  insolvent,  or 
contemplates  insolvency,  from  making  an  as- 
signment of  its  property  for  the  benefit  only  of 
such  creditors  as  will  accept  their  proportional 
share  of  the  proceeds  of  the  effects  assigned, 
and  discharee  their  claims— the  share  received 
being  sufficient  to  pay  one  third  of  the  debts  of 
the  consenting  creditor^— it  is  modified  by  the 
Act  of  1879,  as  amended  by  that  of  1888. 

3.  If  in  error  upon  this  point,  the  defendants 
contend  that  Tumy  had  no  authority  in  his 
own  name  to  execute  an  assignment  of  the 
firm's  property  for  the  benefit  of  cieditors:  it 
not  appearing  that  Mrs.  McLean  was  absent, 
or  incapable  of  acting  bx  the  matter,  and  the 
assignment  being  out  of  the  common  course. 
While  there  is  some  conflict  in  theadlndged 
[224]  cases  as  to  the  drcumstaoces  under  which  one 
partner  may  assign  the  entire  effects  of  his  fiirm 
for  the  benefit  of  creditors,  the  Supreme  Court 
of  Texas,  in  Oravei  v.  JEfoff,  82  Tex.  865,  sus- 
tained the  authority  of  one  partner  to  make, 
In  good  faith,  in  the  name  of  his  firm,  an  as- 
signment of  the  partnership  property  for  the 
b^efit  of  creditors.  Besides,  under  tne  law  of 
that  State,  in  the  case  of  limited  partnerships, 
the  general  partners  only  are  authorized  to 
transact  business  and  sign  for  the  partnership, 
and  bind  the  same,  and  suits  in  relation  to  the 
business  of  the  partnership  may  be  brought 
and  conducted  by  and  against  the  general  part- 
ners, in  the  same  manner  as  if  there  were  no 
special  partners.  Rev.  Stat  Texas,  gg  8444, 
8455. 

8.  It  is  also  contended  that  the  assignment 
does  not  purport  to  convey  the  firm  property 
qr  the  individual  property  of  Mn.  McLin,  and 
was,  for  that  reason,  void  under  the  decisions 
in  Donoho  v.  FUh,  58  Tex.  164,  and  CoMn  v. 
Doftfflau,  61  Tex.  406.  In  those  cases  Tt  was 
belt.'  ihat  an  assignment  by  partncrt  which  did 
not  purport  to  pass  title  to  all  the  property 
owned  by  the  partnership,  and  by  the  mem- 
bers thereof  in  thehr  separate  rights,  uid  not 
exempted  from  forced  sale,  comd  not  be  sus- 
tained as  a  valid  assignment  under  the  Act  of 
March  24, 1879,  and  would  interpose  no  obsta- 
cle to  creditors  collecting  their  debts  by  the 
usual  process. 

We  do  not  assent  to  the  defendants'  inter- 
pretation of  the  assignment  It  is  inaptly  ex- 
pressed, but  was  intended  to  convey,  and  does 
convey,  to  the  assignee  all  of  the  effects  of  the 
firm  of  '*  W.  T.  Tuffly,"  as  well  as  the  individ- 
ual property  of  W.  T.  Tuffly.  There  wa^  it 
is  true,  proof  tending  to  show  that  Mrs.  McLin 
had  indmdual  property  not  exempt  from  exe- 
cution, which  was  not  embraced  in  the  assign- 
ment But  the  cases  of  Ihnaho  v.  FM  and 
Coffin  y.  Douffiau  were  not  cases  of  limited 
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partnerships,  and  do  not  decide  that  an  assign- 
ment under  the  Act  of  1879  must  embrace  the 
individual  property  of  a  special  partner.  The  [225] 
Statute  authorizing  the  formation  of  limited 
partnerships  exempts  a  special  partner  from 
liabUitv  for  the  debts  of  the  partnership  be- 
yond the  fund  contributed  by  him  to  the  capi- 
tal. The  assignment  in  question  covers  tne 
interest  of  Mrs.  McLin  as  special  psxtner,  and 
need  not  have  conveyed  her  individual  proper- 

§f,  which  could  not  have  been  taken  for  the 
ebts  of  the  firm.  <»' 

4.  It  is  contended  that  an  unlawful  prefer* 
ence  was  given  by  the  assignment  in  this:  That 
Mrs.'McOn  was  named  in  the  schedule  attached 
to  the  assignment  as  a  creditor  to  the  ex  lent  of 
17,798  for  borrowed  money.  This,  it  is  claimed, 
makes  the  assignment  void  under  the  provision 
that  "in  case  St  the  insolvency  or  bankruptcy 
of  the  partnership,  no  special  partner  shall, 
under  any  circumstances,  be  allowed  to  daim 
as  creditor  until  the  claims  of  all  other  credit- 
ors of  the  per^  shall  be  sattsfied."  Texas 
Code,  art.  8468.  We  are  of  opinion  that  a 
deed  of  assiniment,  under  the  Texas  Statute, 
is  not  void  because  the  verified  schedule  an- 
nexed to  it  may  embrace  a  debt  that  cannot  bo 
paid  ratably  with  the  claims  of  other  creditors. 
In  Fant  v.  BUlmry,  68  Tex.  1. 8,  6,  it  was  held 
that  an  assignment  which  on  its  face  preferred 
some  creditors  over  others,  in  violation  of  tho 
18th  section  of  the  Act  of  1879,  was  not  there- 
fore void.  The  court  said:  '*By  the  express 
terms  of  that  section  the  attempted  preference 
and  not  the  assignment  is  void.  The  estate  is 
still  administwed  under  the  Act,  and  is  dis- 
tributed among  all  the  creditors  in  proportion 
to  their  respecBve  claims,  notwithstanding  the 
attempted  preference."  Again:  "All  that  is 
necessary  is,  Uiat  the  assignment  be  made  for 
the  ben^t  of  creditors  by  an  insolvent,  or  one 
contemplating  insolvency,  and  the  Statute  dic- 
tates everything  requisite  to  be  performed  in 
order  that  the  property  conveyed  may  be  dis- 
tributed according  to  its  own  provisions, 
whether  the  assignor  has  so  requested  or  not. 
Should  the  assignor  prescribe  a  course  to  be 
pursued  by  the  trustees  different  from  that  di- 
rected by  the  Statute,  his  wishes  would  not  be 
respected."  See  also  MeCart  v.  Maddox,  68 
Tex.  456,  to  the  same  general  effect. 

5.  It  is  contended  that  the  publication  of  the 
notice  of  the  formation  of  the  partnership  be- 
tween Tuffly  and  Mrs.  Mcliu  was  bo  defective 
that  the  partnership  did  not  come  into  legal 
existence  as  a  limited  partnership.  The  certifi- 
cate of  partnership  contained,  substantially,  [226J 
all  that  was  required  by  article  8445.    It  was 

duly  verified  by  the  general  partner  and  was 
duly  registered  in  the  proper  offlce.  The  re- 
quired ^rtificate  having  been  made,  acknowl- 
edgedy  filed  and  recorded,  and  the  required 
aflfilayit  having  been  filed,  the  limited  partner- 
ship was,  under  article  8449,  to  be  deemed  as 
formed.  But  article  8450  requires  that  the 
putners  shall  publish  the  terms  of  the  partner- 
ship or  registry  in  such  newspaper  as  shall  be 
designated  by  the  clerk  in  whose  offlce  the  reg- 
irtiy  shall  be  made,  and  if  such  publication  be 
not  made,  ttie  partnership  Khali  be  deemed  fr^n- 
eral.  Now,  the  point  is  made  that  the  '  'terms"  of 
the  partnership  were  not  set  forth  in  the  news- 
paper notice,  and  consequently  the  partner* 
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■hip  was  to  be  deemed  ffenend,  hi  which  eTeot 
no  valid  assiffDment  could  be  made,  anIeBS  Ifo. 
Mclin  Joined  in  it  with  Tnffly. 

Precisely  what  the  Statute  means  by  the 
"terms"  oi  the  partnership  is  not  dear.  The 
notice  did  state  that  W.  T.  Tuffly  was  the  gen- 
eral partner,  and  Mrs.  McLin  the  special  psirt- 
ner,  and  that  the  latter  had  contributed  to  the 
common  stock  the  sum  of  $6,419.86.  And  it 
disclosed  the  fact  that  the  certificate  of  the 
mrtnersbip  had  been  executed  and  recorded. 
Without  deciding  whether  the  notice  sufficient- 
ly disclosed  the  terms  of  the  partnership,  it  is 
clear  that  the  legal  existence  of  the  partnership 
did  not  depend  upon  the  notice  or  its  content^ 
The  only  effect  of  the  failure  to  make  the  re- 
quired publication  was  that  '*the  partnership 
snail  be  deemed  general."  But  that  is  imma- 
terial in  view  of  the  finding  of  the  jury  in  re- 
spect to  certain  facts,  constituting  an  estoppel 
against  the  defeodants,  and  which  were  sub- 
mitted to  them  by  the  instructions.  To  these 
facts,  and  the  instructions  relating  to  them,  we 
will  next  refer. 

6.  The  jury  were  instructed:  "If  yon  j*»all 
find  from  the  evidence  that  the  limitea  partner- 
ship as  stated  and  claimed  by  plaintiff  was  rec- 
ognized as  such  Iq  its  inception  by  the  three 
attaching  creditors,  defendants  herein,  and  like- 
wise during  its  existence  was  dealt  with  and 
credited  as  such  by  them,  as  well  as  sued  there- 
for and  its  property  attached  as  such  after  its 
assignment,  and  that  its  other  creditors  also 
1227]  treated  and  dealt  with  it,  and  accepted  its  as- 
signment to  plaintiff,  as  such,  and  that  Mrs. 
McLin,  namea  therein  as  the  special  or  limited 
partner,  and  W.  T.  Tuffly,  named  therein  as 
the  general  partner,  and  whose  name  consti- 
'  tuted  the  firm  name,  always  treated  it  as  a  spe- 
cial or  limited  partnersbip,and  that  Mrs.  McLin 
loaned  it  money  as  claimed,  and  subsequently 
sued  the  plaintiff  as  its  assignee  therefor,  then 
and  in  such  case  you  likewise  may  deem  the 
same  a  limited  partnership  and  regard  the  as- 
signment to  plaintiff  as  valid. 

"If  you  shall  also  find  that  the  same  was 
made  at  a  time  when  the  *W.  T.  Tufliy*  paper 
was  maturing  faster  than  it  could  be  met  in  the 
ordinary  and  usual  course  of  business,  and  that 
such  assignment  was  made  in  good  faith  in  con- 
templation of  insolvency;  and  if  you  shall  fur- 
ther find  that  the  defendant  Tracy,  as  United 
States  marshal,  seized  the  property  so  assigned, 
under  and  by  virtue  of  the  attachments  of  the 
three  attachment  creditors  who  have  made 
themselves  defendants  herein,  then  you  will 
find  for  the  plaintiff  herein  as'against  defend- 
ant Tracy  and  the  sureties  on  his  official  bond 
and  the  three  firms  of  attaching  creditors  for 
the  value  of  the  ^oods  as  they  were  at  the  time 
and  place  of  their  seizure  under  such  writs  of 
attadiment,  such  value  to  be  ascertained  from 
all  the  facts  detailed  in  evidence  before  you. 

"But  if  you  shall  otherwise  find  as  to  the 
facts  constituting  the  riffbts  of  the  parties  as 
hereinbefore  set  forth,  tnen  and  in  such  case 
your  verdict  will  be  for  the  defendants." 

Accord iDg  to  the  bills  of  exceptions  there 
was  evidence  tending  to  prove  all  the  facts 
atated  in  these  instructions.  The  attaching 
creditors,  with  other  creditors,  described  them 
in  the  release  executed  by  them  at  about  the 
time  of  the  formation  of  the  limited  partner- 
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ship  as  coDStltatIng  a  limited  partnership,  in 
which  W.  T.  Tuffly  was  the  general,  and  Mn, 
Mclin  the  special,  partner.  If  the  attaching 
creditors  thus  recognized  and  dealt  with  W.  T. 
Tuffly  and  Mrs.  McLin  as  a  limited  partoer- 
ship,  they  are  estopped  horn  insisting  that  there 
waano  such  pardiership,  or  that  the  assim- 
ment  was  not  valid  as  an  assignment  by  a  lini> 
ited  partnership.  They  cannot  be  permitted 
thereafter  to  raise  the  objection  that  the  terms 
of  the  partnership  were  not  sufflciently  stated 
in  the  published  notice  of  its  formation.  Those  [228] 
terms  were  fully  set  forth  in  the  recorded  cer- 
tificate of  the  partnership. 

But  as  the  aefendants  contended  that  thdr 
recognition  of  the  limited  partnership  waain 
ignorance  of  material  facts  bearing  upon  that 

Suestion,  and  therefore  they  were  not  estopped, 
le  court,  at  their  instance,  further  instructed 
the  jury: 

"If  the  proof  shows  you  that  Mrs.  McLin 
never  in  fact  contributed  the  amount  to  the 
common  stock  necessary  to  make  her  a  special 
partner,  or  that  she  afterwards  altered  and  di- 
minished the  amount  of  her  capital  stock,  and 
that  these  facts,  or  either  of  them,  were  un- 
loDOwn  to  the  attaching  creditors  who  are  de- 
fendants herein  at  the  time  they  dealt  with  the 
firm  and  sued  W.  T.  Tuffly,  then  you  are  in- 
structed that  neither  the  recognition  and  deal- 
ing by  them  with  Tuffly  and  Mrs.  McLin  as 
a  limited  partnership,  nor  the  suing  of  W. 
T.  Tuffly  in  ignorance  of  said  facts,  estops  or 
precludes  them,  oranyof  the  defendants,  from 
showing  that  sidd  partnership  was  never  in  fact 
legally  formed  as  a  limited  partnership,  for  the 
reason  above  stated,  nor  from  showing  that  it 
afterwards,  by  reason  of  the  alteraoon  and 
diminution  of  Mrs.  Mdin's  capital  stock,  was 
rendered  a  general  partnership. ' 

This  instruction  gave  the  defendants  the  full 
benefit  of  all  the  facts  upon  which  th^  could 
rely  to  defeat  the  estoppsl  referred  to  in  the 
other  insdnction. 

7.  A  considerable  part  of  the  discussion  at 
the  bar,  and  of  the  briefs  of  counsel,  was  di- 
rected to  the  question  whether  the  court  erred 
in  refusing  to  give  to  the  jury  a  certain  ebtage 
which  was  prepared  and  submitted  by  the  de- 
fendants. So  much  of  that  charge  aa  consti- 
tuted an  argument  rather  than  an  instruction 
in  behalf  of  the  ddTendants  may  be  omitted 
from  this  opinion.  The  material  part  of  it  waa 
to  the  effect  that  if  Mrs.  McLin's  husband  had 
a  net  interest,  at  or  about  the  time  of  his  death, 
in  the  firm  of  R.  W.  McLin  &  Co.,  and  that 
in  consideration  of  the  arrangement  by  W.  T. 
Tuffly,  for  full  settlement  of  all  chiims  against 
the  firm,  and  the  obtaining  of  a  release  of  R. 
W.  McLin's  estate  from  liability  on  account  of  p^-^, 
the  same,  she  assigned  and  trimsferred  to  W.  [ W9j 
T.  Tuffly  aU  the  goods,  wares,  merchandise 
and  other  property  of  the  firm,  "and  that  the 
interest  so  conveyed  constituted  her  contribu- 
tion to  the  common  stock  to  make  her  a  special 
partner,  this  would  not  be  such  contribution  of 
actual  cash  aa  the  law  requires  or  contemplates, 
no  matter  what  the  outward  form  of  the  trans- 
action was,  and  in  such  case  Mrs.  McLin  would 
have  thereupon  become  a  general  partner  and 
liable  as  such,  and  no  advance,  loan  or  pav- 
ment  thereafter  made  by  her  to  W  T.  Tuffly 
or  to  the  firm  would  change  her  status  from 
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that  of  a  general  partner,  and  if  you  so  fliid» 
then  you  are  instructed  that  it  was  essential  to 
the  validity  of  the  assignment  that  she  should 
liare  joined  in  it  and  conyeyed  to  the  assignee 
tier  indiyidual  property  not  exempt,  and  that 
«s  she  did  not  do  so  the  assignment  would  he 
illesal  and  void,  and  that  your  verdict  should 
be  for  the  defendants." 

We  shall  not  extend  this  opinion  hv  a  discus- 
don  of  the  several  propositions  embodied  in 
this  instruction.  It  is  sufficient  to  say:  (1)  The 
Issues  as  to  whether  Mrs.  McLin  maae  toe  con- 
tribution to  the  common  stock  necessary  to 
make  her  a  special  partner,  or  whether  there 
was  an  alteration  or  diminution  of  her  capital 
stock,  were  fairly  submitted  to  the  jury  in  the 
Instruction  that  the  court  gave  at  the  instance 
of  the  defendants.  (S^  The  instruction  now  in 
question  was  in  conflict  with  the  first  one  given 
by  the  court  upon  its  own  motion;  if  given,  it 
might  have  resulted  in  a  verdict  for  the  defend- 
ants, although  the  jury  may  have  found  that 
the  partnership  between  Tumy  and  Mrs.  McLin 
was  recognized  by  the  attaching  and  othe&cred- 
itors,  in  its  inception,  and  wtsdealt  with  by  all 
of  them  during  its  existence,  as  a  limited  part- 
nership, in  which  Mrs.  McLin  was  known  by 
4hem  to  be  the  special  partner,  and  W.  T.  Tuffly 
the  general  partner. 

Many  other  instructions  were  asked  by  the 
defendants  which  the  court  refused  to  grant. 
But  it  is  unnecessary  to  discuss  them,  as  what 
lias  been  said  is  sufficient  to  indicate  our  opin- 
ion touching  the  essential  issues  in  the  case. 

Upon  the  whole  case  we  are  of  opinion  that 
no  error  was  committed  by  the  court  below, 
4t7id  tJiie  judgment  muit  he  affirmed. 


WILLIAM  HILL,  Plff.  in  Sir., 

V. 

TH£  CITY  OF  MEMPHIS,  MISSOURI. 

CSee  &  a  Beporter*8  ed.  IffHBttU 

Town  bonds,  authority  to  ietue—^pow^  cfUnon, 
and  ef  municipai  wrporaUone — Missouri 
Bailroad  Law  —  constttutional  prohibition 
against  issuing  bonds  by  town, 

I.  The  Missouri  Act  of  February  9, 1857,  to  incor- 
porate the  Alexandria  and  Bloomfleld  Bailroad 
Ck>inpany,  gives  no  authority  to  any  town  of  the 
State  to  issue  bonds  for  stook  subsoribed  by  It. 

&  The  power  of  a  town  to  subscribe  for  stook 
does  not  of  itself  indnde  the  power  to  issue 
bonds  of  the  town  In  payment  of  It. 

IL  Municipal  corporations  are  established  for  pur- 
poses of  local  government,  and  in  the  absence  of 
specific  delegation  of  power  oannot  engage  in 
any  undertakings  not  directed  Immediately  to 
the  accomplishment  of  those  purposes. 

4.  Section  17  of  the  General  Bailroad  Law  of  Mis- 
souri must  be  construed  in  subordination  to  the 
Constitution  of  the  State,  which  prohibits  the 
Legislature  from  authorising  any  town  to  loan 


its  credit  to  any  corporation  unless  two  thirds  of 
the  qualified  voters  of  the  town,  at  a  regular  or 
spedai  election,  shall  assent  thereto, 
ft.  The  Oonstitutjon  of  the  State  controls  the  con- 
struction of  the  Missouri  Act  o(  March  24, 1888, 
and  prevents  the  issue  of  any  bonds  by  a  town  of 
the  State  without  the  previous  assent  of  two 
tiiirds  of  its  voters  expressed  at  an  election,  gen- 
eral or  special,  called  for  that  purpose. 

[No.  68.1 
Argued  Ifov.  6, 1889,    Decided  March  10, 1890. 

Fr  ERROR  to  the  arcuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  a  judgment  in  favor  of  the 
City  of  Memphis,  defendant,  in  a  suit  to  re- 
cover the  amount  of  ceriain  coupons  of  bondis 
purporting  to  have  been  issued  by  the  Town  of 
Memphis.  Afflrmed. 
Opinion  below,  28  Fed.  Rep.  872. 

Statement  by  Mr.  Justice  Field: 
This  is  an  action  against  the  City  of  Mem- 
phis, a  municipal  corporation  of  Missouri,  al- 
leged to  have  been  known  and  designated  on 
the  first  day  of  March,  1871,  as  the  Town  of 
Memphis,  and  styled  the  Inhabitants  of  the 
Town  of  Memphis.  It  is  brought  to  recover 
the  amount  of  one  hundred  and  thirty-eight 
coupons,  each  for  eighty  dollars,  detached  from 
certain  railroad  bonds  purporting  to  have  been 
issued  by  that  Town.  These  bonds,  except  in 
their  number,  are  in  the  following  form: 

"Number  4.  Dollars  1,000. 

United  States  of  America. 
Eight  per  cent  railroad  bond.  Town  of  Mem- 
phis, County  of  Scotland. 
Twenty  years. 
"Know  all  men  by  these  presents  that  the 
Town  of  Memphis,  in  the  County  of  Scotland, 
in  the  State  of  Missouri,  aduiowledges  itself 
indebted  to  the  Missouri,  Iowa  and  Nebraska 
Railwav  Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  the  States  of 
Missouri  and  Iowa,  formed  bv  a  consolidation 
of  the  Alexandria  and  Nebraska  City  Railroad 
Company  (formerly  Alexandria  and  Bloomfleld 
Railroad  Company),  of  the  State  of  Missouri, 
and  the  Iowa  Southern  Railway  Company,  of 
the  State  of  Iowa,  in  the  sum  of  one  Uiousand 
dollars,  which  sum  the  said  Town  hereby 
promises  to  pay  to  the  said  Missouri,  Iowa  and 
Nebraska  Railway  Company,  or  bearer,  at  the 
Farmers'  Loan  and  Trust  Company  in  New 
York,  on  the  first  day  of  March,  A.  D.  1891, 
with  interest  thereon  from  the  first  day  of 
March,  1871,  at  the  rate  of  eight  per  cent  per 
annum,  which  interest  shall  be  payable  annu- 
ally, in  the  City  of  New  York,  on  the  first  day 
of  March  in  each  year,  as  the  same  shall  be- 
come due,  on  the  presentation  of  the  coupons 
hereto  annexed.  This  bond  being  issued  un- 
der and  pursuant  to  an  order  of  the  board  of 
trustees  of  the  Town  of  Memphis,  for  subscrip- 
tion to  the  stock  of  the  Missouri,  iowa  and  Nc- 


NODL— Ifimioipol  honds  as  affected  by  change  in 
ihervHno  of  the  highest  court  of  the  State^orby 
thange  in  the  OonstlMtfUm,  See  note  to  Mitchell  v. 
Burlington,  18:  8B0l 

As  to  suits  on  coupons  detached  from  hofida,  see 
note  to  Kenosha  ▼.  LasMon,  19:  72B. 

18i  U.  S. 


As  to  mandamus  to  eompa  city^  town  or  county  to 
levy  tax  topay  bondsor  interest  on  bonds^  seenoU  u. 
Davenport  v.  IT.  8. 19:  7M. 

Reottals  in  negotUMe  bonds  or  SMMirttfes,  as  eoU 
dcnceofthefatftreettedandasanestoppeL  Seenotc 
to  Mercer  Oonnty  v.  Haekett,  17:  618. 
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braska  Raflway  Companj,  as  authorized  by  an 
Act  of  the  G^eral  Asseinblj  of  the  State  of 
Missouri,  entitled  'An  Act  to  Incorporate  the 
Alexandria  and  Bloomfield  Railroad  Company, 
Approved  Februanr  9,  1857.'  In  testimony 
whereof  the  said  Town  of  Memphis  has  exe- 
cuted this  bond  by  the  chairman  of  the  board 
of  trustees  signing  bis  name  hereto,  and  the 
clerk  of  said  board  of  trustees  under  the  order 
thereof  attesting  the  same  and  a£9zinff  thereto 
the  seal  of  said  board.  Thus  done  at  die  Town 
of  Memphis,  in  the  County  of  Scotland,  in  the 
State  of  Missouri,  this  first  day  of  March,  A. 

D.  1871. 

**  rSeal  Town  of  Memphig,~| 
L  Scotland  Oo^  Minouri.  J 

••H.  H.  Byrne, 
^'Chairman  of  the  Board  of  Trustees  of  the 

Town  of  Memphis. 
''Attest:    William  L.  Kays,  Olerk." 

The  oouponi,  excepting  in  thehr  number  and 
dates,  are  in  the  following  form: 

'^Railroad  Bond  Coupon.  80- 

"Memphis,  Mo.,  March  1, 1871. 
««The  Town  of  Memphis,  State  of  Missouri, 
will  pay  to  the  bearer  on  March  1, 1886,  at  the 
Ftumers*  Loan  A  Trust  Company,  in  New 
York,  eigh^  dollars,  being  one  year's  interest 
on  Bond  No.  4,  for  H^pOO. 

'«H.  H.  ^yme.  Chairman." 

The  bond,  on  its  face,  purports  to  have  been 
Issued  on  the  Ist  day  of  March,  1871,  by  order 
of  the  board  of  trustees  of  the  Town  ox  Mem- 
phis, for  subscriDtion  to  the  stock  of  the  Mis- 
souri, Iowa  and  Nebraska  Railway  Company, 
as  authorized  by  an  Act  of  the  General  As- 
sembly of  the  State  of  Missouri,  entitled  "An 
Act  to  Incorporate  the  Alexandria  and  Bloom- 
field  Railroad  Company."  approved  February 
0,  1857.  That  Act  provided  that  the  company 
should  in  all  things  be  subject  to  the  same  re- 
strictions, and  be  entitled  to  all  the  privileges, 
rights  and  immunities  which  were  grantra  to 
the  North  Missouri  Railroad  Company  by  its 
Act  of  Incorporation,  so  far  as  the  same  were 
applicable,  as  fully  and  completely  as  if  they 
were  thereby  re-enacted.  The  fourteenth  sec- 
tion of  this  ktter  Act  is  as  follows: 

"Sec.  14.  It  shall  be  lawful  for  the  county 
court  of  any  county,  in  which  any  part  of  the 
route  of  said  railroad  may  be,  to  subscribe  to 
the  Htock  of  said  cooiuia v,  and  it  may  invest 
its  funds  in  the  stocs  or  said  company,  and 
issue  the  bonds  of  such  countv  to  raise  funds 
to  pay  the  stock  thus  subscribed,  and  to  take 
proper  measures  to  protect  the  interest  and 
credit  of  the  county.  Such  county  court  may 
appoint  an  agent  to  represent  the  county,  vote 
for  it  and  receive  its  aividends;  and  (any)  in- 
corporated city,  town  or  incorporated  company 
may  subscribe  to  the  stock  to  said  railroad 
company,  and  appoint  an  agent  to  represent  its 
interestt,  sive  its  vote  and  receive  iu  demands 
(dividends),  and  may  take  proper  steps  to  guard 
and  protect  the  interesu  in  (of)  such  d^,  town 
orcGffporation,* 

The  plaintiff  also  relied  as  authority  for  issu- 
ing the  bonds,  though  not  recited  Id  them,  up- 
on section  17  of  the  General  Railroad  Law  of 
Missouri,  which  went  into  effect  August  1, 
18M.  That  section  Is  as  foUows:  "Sec.  17.  It 
888 


shall  be  lawful  for  the  county  court  of  any 
county,  the  dty  councQ  of  any  city,  or  tlie 
trustees  of  any  incorporated  town,  to  take  slock 
for  such  county  dty  or  town  in,  or  loan  the 
credit  thereof  to,  any  railroad  duly  organixed 
under  this  or  any  other  law  of  the  State,  pro- 
vided that  two  thirds  of  the  qualified  voters  of 
such  county,  dty  or  town,  at  a  regular  or  sp^ 
dal  dection  to  be  hdd  therein,  diall  assent  to 
such  subscription."  (Gen.  Stat,  of  Mo.  888.) 
He  also  relied  upon  the  Act  of  March  24, 1888. 
entitled  "An  Act  to  Enable  Counties,  Cities  and 
Incorporated  Towns  to  Fund  Their  Reqpect'v* 
Debts,"  which  is  as  foUows: 

"Be  it  enacted  by  the  (General  AMmmHty  ^ 
the  State  of  Missouri,  as  follows: 

"Section  1.  That  the  various  counties  of  thia 
State  be,  and  ther  are  hereby,  authorised  to 
fund  any  and  all  debts  they  maV  owe,  and  for 
that  purpose  may  issue  bonds  bearing  interesl 
at  not  more  than  ten  per  centum  per  annum, 
payable  semi  annually,  with  interest  coupooe 
attached;  and  all  counties,  dties  or  towns  in 
this  State  which  have  or  shall  hereafter  sob- 
scribe  for  the  capital  stock  of  any  railroad  coni- 
pany  may,  in  payment  of  such  subscriptions^ 
issue  bonds  bearing  interest  at  not  more  thaa 
ten  per  centum  per  annum,  payable  semi-annu- 
ally, with  interest  coupons  attached.  The 
bonds  authorized  by  this  Act  shall  be  payable 
not  more  than  twenty  years  fcom  date  thmof. 

"This  Act  to  take  diect  from  and  after  Hi 
passage. 

"Approved  March  24, 1868.* 

Article  eleven  of  the  Constitution  of  Ml*> 
•ouri,  which  went  Into  effect  in  1885,  declaree 
that  "the  Ckneral  Assembly  shall  not  authorixe 
any  county,  dty  or  town  to  become  a  stock* 
holder  in,  or  to  loan  its  credit  to,  any  ooaa> 
pany,  assodation  or  corporation,  unless  two 
thirds  of  the  qualified  voters  of  such  county, 
city  or  town,  at  a  reeular  or  spedal  dectioa  to 
be 'held  therefor,  shau  assent  thereto." 

The  Town  of  Memphis  was  incorporated  by 
Act  of  the  Legislature  of  Missouri,  liovemb^ 
4, 1857.  but  that  Act  was  repealed  on  the  81st 
of  December,  1850.  An  attempt  was  made  lo 
show  that  the  people  of  the  same  area  of  coun- 
try. In  the  following  year,  organized  them- 
selves into  a  munidpauty  under  the  CTeneral 
l3w  of  the  State,  by  the  name  of  "  The  Inhab* 
itants  of  the  Town  of  Memphis,"  and  so  oob- 
Unued  until  1880;  that  by  iU  trustees  an  elec- 
tion was  ordered  to  determine  whether  it  should 
subscribe  $80,000  to  the  stock  of  the  railroad  in 
question;  that  such  election  was  accordingly 
had;  that  the  subscription  waa  voted  by  a  two- 
thirds  vote;  and  that  in  pursuance  of  it  ibe  stock 
was  subscribed  and  bonds  of  the  Town  were 
issued.  The  evidence  on  these  points  was  very 
unsatisfsctory,  but.  In  the  view  taken  of  tile 
want  of  power  In  toe  Town  to  Issue  the  hoods. 
It  becomes  Immaterial  The  court  Instructed 
the  Jury  that  on  the  face  of  the  record  produced 
before  them  they  must  find  for  the  defeodaal* 
as  no  authority  was  shown,  on  the  part  either 
of  the  Town  or  C^y  of  Memphis^  to  iasae  the 
bonds  In  question.  The  Jury  aooonUngly 
found  for  the  defendant,  upon  wnkh  lodgmeol 
was  entered,  to  review  which  the  case  to  bcought 
here  oo  writ  o*  «vfor.    88  FM.  Rep.  87IL 
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Mmn.  Joka  SL  OwmrmXL  And  P.  T. 
Mnghmmp  for  plainiiff  in  error: 

T^  power  conferred  upon  the  Town  of 
Hemphb  bj  the  rtllroed  charter  of  1861,  to 
cabeoribe  for  its  etock,  neeewerilv  implied*  es 
incidental  to  the  execution  of  laid  power,  au- 
thority to  iaeue  mnnicipal  booda  to  proride  for 
tMjmenl  of  the  eubscriptioii. 

Dillon,  Mun.  Ck>rp.  |  007:  Seiberi  t.  Pttte- 
KfV, 68 U. 8. 1  Waif  mail  mi;  Soginr. 
RJrlingUm,  70  U.  8.  8  WalL  654  (18:  79):  MiM 
Jury  T.  BritUm,  88  U.  a  10  Wall.  066  (91:  251); 
I^ndty.  Winnioffa  (huniy,  88  U.  8.  16  Wall. 
€  (81:  878);  WM$  t.  P^nMoe  Ckmniy,  108  U. 
a.  685  (96:  198);  NoikMi  r.  Bay,  80  U.  8.  19 
WaU.  468  (99:  164);  OMboms  Omnty  t. 
Brooks,  111  U.  &  400  (98:  470);  QuMm  w. 
<nark9f>aU,  5  DiU.  160. 

The  ianiance  of  theae  bonds  was  aothorised 
tj  the  Act  of  Harch  94,  1868,  entitled  "An 
Act  to  Enable  Ooontiea,  Oitiea  and  Towna  to 
Fund  Their  BespectiTe  IndebtedneM.'* 

Ogd$n  T.  DmsUm  Omn^.  109  U.  a  6840M: 
J68):  BUM$  r.  F^rankUn  bounty,  89  U.  a  99 
WalL  67  (99:  890);  8$.  LawU  County  CL  t. 
Gritufold,  08  Mo.  198;  JarroU  v.  Moborty,  0 
Dm.  908,  108  U.  a  080_OM:  498);  Jamm  T. 
MihoauJbm,  88  U.  a  16  WaU.  109  (91:  967): 
Comeard  t.  FoHsmouA  8a9.  Bank,  99  U.  I*  680 
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fendant  in  emxr: 

Every  pordiaaer  was  bound  to  inquire  aa  lo 
the  power  of  thoae  who  executed  the  bonda. 

Chambor$  Oouniy  t.  Omm.  88  U.  8.  91  Wall. 
t94  (88:  018);  Oromwa  t.  Bac  Oounty.  96  U. 
a  01  (84:  6^);  Merekanii  Bank  ▼.  Boryon 
Omniy,  110  U.  a  891  (89:  488). 

Power  to  tubecribe  atock  doea  not  imply 
power  to  iaeue  bonda. 

Nort&nr.  Dyortbura.'iStt  U.  8. 160  M:  80); 
FoOey  t.  Milan.  187  U.  a  180  (88:  77);  JVe- 
aiifw  T.  (hford,  94  U.  a  488  (84:  180). 

The  bond  doea  not  redte  the  condition  pre- 
cedent of  an  electioo:  therefore  there  la  no 
estoppel  becauae  of  recltalsL 

IndeprndmU  PubUe  Sokoolr.  Biano,  106  U.  a 
188 (87:  90);  OarroU  Oouniyw.  teOA,  111  U. 
a  056  (88:  017);  Martk  ▼.  FuUon  Couniy.  77 
U.  a  10  WalL  676  (19:  1040);  ChrponUr  t. 
Zathnm,  01  Mo.  488. 

No  eleotion  la  Talid,  unless  preceded  by  r^ 
•jttnition. 

8taU  T.  AOin,  44  Mo.  849;  8kU$  t.  Bram- 
JUd.  67  Mo.  M;  AisiM^rM  t.  Atbin,  46  Mo. 
458:  ZUZiTT.  CAapiiMm,  04 Ma  000. 

Omissftoo  to  hold  electioB  at  pcoper  time 
nakessame  Toid. 

BtaU  T.  JmUdnt,  48  Ma  96t 

Bedtals,  whether  in  bonds  or  In  records,  do 
•ot  extend  to  matters  of  law,  of  whidi  all 
persons  are  bound  to  take  notice. 

DiMn  Oouniy  t.  FUid,  111  U.  a  88  (98: 86()); 
Boies  County  t.  Wintoro,  97  U.  8.  88  (94:988); 
Sauih  OClMMT.  Bn-kini.H  U. 8. 967 (94: 106); 
JieOluro  T.  Oo^ord,  94  U.  8. 488  (94:  180). 

There  was  no  proof  of  the  existence  of  a 
lawfully  incorporated  Town  of  Memphis. 

Plaintiff  in  error  was  bound  to  inquire  as  to 
authority  of  the  chairman  of  board  of  trustees 
and  the  clerk  who  signed  and  aealed  the  bonds 
In  the  name  of  a  defunct  corpotatioo. 

Bofr.  Jatpar  County,  lliTu.  a  08  (98:  68): 

it4r.a 


Tko  Floyd  AMoptamm,  74  .U.  a  7  WaU.  666 
aO:  169). 

The  above  propositions  are  sustained  Im  Bop^ 
kirn  T.  Eanooi  City,  a.  J.  SC.&R.Cb.n 
Ma  99;  MamUeton  t.  Daoter,  4  West  Rep. 
784,  89  Mo.  191;  Norton  t.  Bhilby  County,  118 
U.  a  448  (80:  186);  South  Ottawa  t.  F^rkino, 
94  U.  a  967(94: 106);  Da^Um  County^.  Didt- 
inmm,  117  U.  8.  660  (99:  1099);  BtaUr.  MiOar. 
66  Ma  888;  SC  LowU  ▼.  BM  Toleph.  Co.2L. 
R.  A.  878.  96  Mo.  688;  1  Dillon,  Mun.  Oorp. 
^ed.)889;  Loaekr.  Oirvai,  60 Mo.  816. 

The  Act  of  March  84, 1868,  waa  repugnant 
to  the  fourteenth  section,  art.  eleven,  or  the 
Constitution  of  Missouri.  «>  fitf  as  it  author^ 
ised  subscription  to  stonk  of  railway  compa- 
nies. 

TfWT.  LtifamUo  CouMy,  67  Ma  870;  Lou- 
ioiana  r.  Tayfor,  100  U.  8.  450  Mi  1188); 
Joknma  CouMy  v.  January,  94  U.  a  800 
0M:  lU):  BtaU  v.  Ouraton^BtaUUniweroity, 
07  Mo.  181;  JarroU  t.  Mobtrly,  108  U.  a  sSi 
(86:498). 

8ubaoriDtions  of  stock  and  bonda  thereafter 
to  be  maoe  were  different  subjects  from  tlie 
existinf  debts  contemplated  by  the  title  of  such 
Act 

Btati  T.  Lqfl^otU  County,  41  Ma  89;  Btaio 
T.  Ptninytr,  76  Ma  846. 

Tiie  mandamus  proceedings  mentioned  in 
the  record,  bv  the  summons  wherein  alleged 
trustees  of  the  inhabitants  of  the  Town  of 
Memphis  were  required  to  answer  a  petition  of 
the  State  of  MiaMmri  at  the  rdation  of  the 
Town  of  Memphis^  bound  only  ,those  made 
parties  and  could  coostitule  no  estoppel  con- 
ceming  entirely  different  coupons  herein  in- 
volveoT 

OroamoU  v.  Boo  Couniy,  94  U.  a  808  (84: 
190);  Andtn  v.  moon,  40  U.  a  4  How.  467 

1:  KM);  Lewd  t.  Skmeport.  108  U.  8.  888 

:  798);  BumMw.  Ftae$,  HV.  B.  606(94: 814); 

vim  Coun^  v.  Dickinson,  117  U.  a  660 
(99:  1089):  HorUm  v.  Ske^  County,  118  U. 
8.  448  (80:  186);  BaarkUy  v.  Ltooo  Oomro.  98 
U.  a  908  (98: 893);  Anthony  v.  Jaopor  County, 
101  U.  a  698  (90:  1005);  Marok  v.  FSUtan 
County,  77  U.  8. 10  Wall.  676  (19: 1040);  Bug- 
gtm  V.  CoUiar,  48  Mo.  858;  Ottawa  v.  Caroy, 
108  U.  a  110  (97:  669);  Boyd  v.  Alabama,  94 
U.  a  648  (94:  808);  Sati  v.  Eoortit.SSi  Ma 
89;  Btatt  v.  BoOadML  65  tMa  76;  Taping, 
Mandamus,  5,  898,  fttt. 

Mr.  Juttici  Ftold  delivered  the  opinkm  of 
theoourt: 

The  Act  of  the  Legisbture  of  Missouri  of 
Fbbruary  9, 1857.  to  incorporate  the  Alexandria 
and  Bloomfidd  RaHroaa  Company,  givea  no 
authority  to  any  town  of  the  8tate  to  issue  bonds 
for  stock  subscribed  bj  it  The  fourteenth 
aectioo,  wbidi  ia  the  one  upon  whidi  the  plain- 
tttf  relies,  empowers  the  county  court  of  a 
coun^  in  wbidi  any  part  of  the  route  of  a  rail- 
load  may  lie  to  subscribe  to  s^idc  of  the  com- 
pany, to  invest  its  funda  in  that  sto(S,  to  issue 
the  bonds  of  the  county  to  raise  the  funds  to  pay 
fdr  the  stock  thus  subscribed,  to  take  proper 
stepe  to  protect  the  intersst  and  credit  of  the 
county  and  to  appoint  an  agent  to  repreeent  the 
county  and  receive  ita  divldendsL  The  aame 
section  alao  empowen  any  incorporated  dty  or 
town  to  subscribe  stock  to  such  rsOroad  and  to 
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aod  stand  discharged  from  all  farther  liabUi^ 
to  such  consen  ting  creditors  OD  account  of  their 
respectiye  claims,  and  when  paid  ihev  shall 
execute  and  deliver  to  the  assignee  for  the  debt- 
or a  release  therefrom."  Qen.  Laws  Tex.  1870, 
pp.  67, 58. 

The  ninth  section  declares  that  "all  property 
conveyed  or  transferred  by  the  anignor^  pre- 
lious  to  and  in  contemplation  of  the  assign- 
ment, yrii\k  the  intent  or  design  to  defeat,  demy 
^.  or  defraud  creditors,  or  to  Sve  preference  to 
[210J  QUQ  creditor  over  another,  shall  pass  to  the  aa- 
iignee  by  the  assignment,  notwithstanding  such 
transfer."  • 

The  remaining  sections  of  the  Act  prescribe 
the  duties  of  the  assignee,  and  regulate  the  ad- 
ministration of  the  trust. 

The  third  section  of  the  Act  of  1879  was 
amended  by  an  Act  approved  April  7, 1888,  so 
as  to  provide  that  "  such  debtor  shall  not  be 
discharged  from  liabilities  to  a  creditor  who 
does  not  receive  as  much  as  one  third  of  the 
amount  due  and  allowed  in  his  favor  as  a  valid 
claim  against  the  estate  of  such  debtor."  Qen. 
Laws  l^xas,  1888,  p.  46. 

t  We  have  seen  that  article  84fM>  «C  the  Be- 
[22 1 1  Tised  Statutes  of  Texas  declares  void,  as  against 
the  creditors  of  a  limited  partnership,  every 
sale,  alignment  or  transfer  of  any  of  its  prop- 
erty or  Effects,  made  when  such  partnmhip 
was  insolvent  or  contemplated  insolvencVt  ftod 
with  the  intent  to  give  a  preference  of  some 
over  others  of  Its  creditors.  The  first  proposi- 
tion of  the  defendants  is  that  the  assignment  to 
the  plaintiff  of  March  28,  1885— which  was 
confessedly  made  by  a  partnership  unable  to 
meet  its  debts  as  they  matured,  and  therefore 
insolvent  {Ounningham  v.  Norton,  125  U.  S. 
77,  90  [81:524,  628]>-was  void,  as  giving  a 
preference  to  oonsentinff  creditors  over  those 
who  did  not  consent.  This  contention  is  based 
opon  the  assumption  that  the  Act  of  March  24, 
1879,  as  amended  by  that  of  1888,  has  no  applica- 
tion to  limited  partnerships;  in  other  woids,  in- 
solvent indiviaual  debtors  and  insolvent  general 
partnerships  may,  but  insolvent  limited  part- 
nerships cannot,  assign  tbeir  property  for  the 
t)enefl^  primarily,  of  oply  such  creditors  as 
will  consent  to  take  their  proportional  share  of 
the  effects  assijrned,  and  discharge  the  assignor 
or  assignors.  Tne  bare  statement  of  this  propo- 
sition suirgests  the  inquiry.  Why  should  the 
Legislature  mtke  any  such  mscriminatioo 
against  limited  partnershipsT  The  same  con- 
siderations of  public  policy  that  require  legis- 
lation under  which  an  insolvent  Individual 
debtor  and  an  insolvent  general  partnership 
may  turn  over  their  property  to  such  creditors 
as  will  release  their  debts,  would  seem  to  have 
equal  force  in  the  case  of  limited  partnerships 
that  are  insolvent  or  contemplate  insolvency. 
Counsel  for  the  defendants  suggests  that  the 
reason  for  the  discrimination — which,  be  in- 
sists, is  made  by  the  Statutes  of  Texas— is, 
that  the  creditors  of  a  limited  partnership  trust 
only  the  liability  of  the  general  partner,  and 
the  fund  contributed  by  the  special  partner, 
and  when  they  lose  recourse  upon  that  fund 
[222]  they  have  recourse  onlv  to  the  liability  of  the 
general  partner.  We  ao  not  perceive,  in  this 
statement  cit  the  relations  between  a  limited 
partnership  and  its  creditors,  any  Just  ground 


upon  which  to  rest  tlie  supposed  dJaorindDft- 
tion. 

The  argument  that  the  Statutes  of  1879  and 
1888  have  no  application  to  limited  partner- 
ships is  based  upon  these  propositiona :  thai 
those  enactments  do  not,  in  terms,  repeal  ov 
modify  article  8450  of  the  Revised  Civfl  Stat- 
utes; that  repeals  by  implication  merelj  are 
not  favored:  that  article  8450  constitutes  a  part 
of  a  title  in  the  Revision,  which  rdatea— aa  dki 
the  Act  of  1845,  from  which  it  waa  taken— ex- 
clusively to  liiniied  partnerships;  aod  aa  the 
recent  statutes  do  not,  in  terms,  refer  to  Undted 
partnerships,  the  duty  of  the  court  la  to  so 
construe  the  earlier  and  later  statutes  aa,  if  poa- 
sible,  to  give  full  effect  to  each  accoidin|g  to 
the  reasonable  import  of  its  words,  a  leso^  it 
is  contended,  that  cannot  be  attained,  unlesa 
the  Acts  of  1879  and  1888  are  Interpreted  aa 
not  embracing  assignments  by  UmHed  part* 
nerships. 

We  have  not  been  inferred  to  any  deeiiioii  of 
the  Supreme  Court  of  Texas  auataininf  tbia 
view,  and  we  cannot  adopt  any  such  lnterpr^ 
tation.  The  recent  enactments  cover,  aabilan- 
Ually,  the  whole  subject  of  assignments  by  in- 
solvent debtors  for  the  benefit  of  tbeir  crednota. 
The  first  section  of  the  Act  of  1879  provldea, 
as  we  have  seen,  that  every  assignment  by  an 
insolvent  debtor,  for  the  benefit  of  his  credit- 
ors, shall  provide  for  the  distribution  of  all  hia 
real  and  personal  estate,  other  than  that  ex- 
empted from  execution,  among  all  of  Iris  cred- 
itors, and,  however  made  or  expieased,  the  aa- 
signment  shall  have  the  effect,aiKi  beconatroecL 
to  pass  all  auch  estate.  This  accompUsbes  all 
and  more  than  was  accomplished  ny  aitide 
8450  of  the  Revlaed  Statutea.  Wifi  It  be 
contended  that  thla  section  appllea  ontf  U> 
assignments  by  individual  debUna,  ana  bj 
general  partnerships,  and  not  to  assignnienta 
by  limited  partnershipsT  That  section,  m  terms, 
embraces  **  every  assignment'*  by  Insolvent 
debtors  for  the  benefit  of  their  credltoia.  And 
the  third  section,  enabling  the  debtor  to  aar- 
render  his  estate  for|the  exdoalve  benefit  of 
creditors  who  wiU  take  their  proportional 
share,  and  discharge  him,  embraoea  the  caae 
of  **  any  debtor"  ^o  Is  insolvent  or  contem- 
plates insolvency.  The  object  of  the  Act  of 
1879  was  to  encourage  insolvent  debtors  to 
make  an  assignment  oi  their  property  for  the 
benefit  of  creditors.  Ounningham  r.  Norton. 
125  U.  S.  77,  81  [81:584,  526].  It  eaubHaties 
a  complete  system  for  the  adnunistratlon  of  the 
estates  of  insolvent  debtors  conveyed  for  the 
benefit  <^  creditors;  and  the  mere  fact  that  It 
does  not,  in  terms,  modify  article  8450  of  the 
Revised  Statutes,  or  the  section  of  the  same 
purport  in  the  Act  of  1845,  wUl  not  Justify  the 
courts  in  excepting  from  Its  operation  the  caaea 
of  debtors  constituting  a  limited  partnership, 
and  including  within  its  proviaiona  debCon 
constituting  a  seneral  partnerahip.  Hie  spe- 
cial object  of  Its  third  section  was  to  open 
the  way  for  the  discharge  of  lasolveot  per- 
sons from  their  debts.  Creditors  who  wonkl 
not  consent  to  their  discharge  were  Mt  to 
stand  upon  their  rights,  and  take  the  dmnea 
of  collecting  their  debts  In  full.  If  the  debtor 
got  upon  his  feet,  and  was  fortunate  cnoogh  lo 
acquire  other  property.  The  Statote  la  reae- 
I  dial  in  iu  character  and  shookl  be  Uberally  co»- 
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•tutMequent  Kmui  of  credit  by  tbe  Issue  of  bonds 
to  the  oompany  could  be  authorized  l^  the 
Legislature  except  under  the  restrlctloiis  of  the 

CODStltUtiOD. 

The  same  answer  may  be  made  to  the  dalm 
of  author!^  under  the  Act  of  the  State  of 
March  24, 1868,  enabling  oountles,  cities  and 
towns  to  fund  their  debts.  The  Constitution 
of  the  State  controls  its  construction  and  pre 
rents  the  issue  of  any  bonds  by  a  town  of  the 
State  without  the  previous  assent  of  two  thirds 
of  its  voters  expressed  at  an  election,  general  or 
special,  called  for  that  purpoaeii 

Judgment  c^ffhJMd. 


^ ^,     THE  STATE  OF  LOUISIANA,  «fW.    THE 

t2303         NEW  YORK  GUARANTY  AND  INDEM- 
NITY  COMPANY,  Plff.  in  Err., 

V. 

OLIVER  B.  STEELE.  Auditor  of  Public  Ac- 
counts of  LoUIfilAHA. 

0ee  8.  0.  Beporter*B  ed.  flO-fiBL) 

Suit  aaainrt  State,  what  it^llth  Amendment, 
U.  S,  Ckmititution-Juriedietion. 

L  Mandamus  proceedingt  to  oompel  the  auditor 
of  the  State  of  T<oirisiana  to  requhre  the  sherifBi 
In  the  State  to  lerj  a  tax  to  paj  interest  on  state 
bonds,  oontnuT  to  present  state  laws.  Is  a  salt 
against  the  State. 

S.  Suoh  salt  Is  within  the  prohibttlon  of  the  Uth 
Amendment  of  the  IT.  8.  Ck>nstitutlon,  forbidding 
jurisdiction  to  federal  oourts  of  a  suit  against  a 
State. 

8.  Conceding  that  the  present  state  laws,  repealing 
the  prevlotis  law  in  favor  of  bondholders,  are 
unoonstitutional  and  void,  as  impairing  the  obli- 
gation of  the  contract,  that  does  not  remote  the 
objection  that  the  suit  is  one  against  the  State. 

[No.  140.1 

Argued  Jan,  »S,  1890.    Dee&ted  MarehllO.  1890. 

TN  ERROR  to  the  Supreme  Court  of  the 
JL  State  of  Louisiana  to  review  a  lodgment  af- 
firming a  judgment  of  the  District  Court  for 
tbe  Parish  of  Orleans  In  favor  of  defendant  in 
mandamus  proceedings  against  the  Auditor  of 
the  State  of  Louisiana  to  compel  him  to  re- 
quire the  state  sheriffs  to  levy  a  tax  to  pay  In- 
terest on  state  bonds.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

MeMr$,  William  Alien  Butler  and  W. 
W.  Howe*  for  plaintiff  In  error: 

The  Legislature  levies  the  tax  and  the  audi- 
tor simply  acts  as  an  arithmetician  in  calculat- 
iugthe  amount  which  each  taxpayer  is  to  pay. 

Flower  V.  Legrae,  24  La.  Ann.  205;  StaU  v. 
Maginnie,  26  La.  Ann.  658. 

U  the  relator  had  a  contract  right  under  the 
Act  of  1859,  it  could  not  be  t&en  away  by 
any  provialon^general  or  special,  of  the  Con- 
stitution of  1879,  any  more  than  by  any  stat- 
ute subsequent  to  1869. 

Nora.— TF7k«n  mandamue  loOl  <Mtie.   See  ruAe  to 
iraunyT.  Biliiman, 4:  M8L 
AUc  fnondaniut  to  eomptH  eOy,  town  w  wwniyi  to 

I«oy  tos  to  pay  2>ond8  or  ifittfreat  on  ZNmds,  see  no(e  to 
Davenport  v.  U.  &  19:  704. 

AmVuBUOm^  wAan  eon  be  ttiad;  tiittt  rifuStaUe^-- 
ieenoCeto  Hans  v. Looiatana, onto, p. 811 

lUU.  8. 


FAitov.  E&rt,  80  U.  8.  18  Wall  646i'%; 
585);  State  T.  Kem  OrUane,  87  La.  Ann.  440; 
Louieiana,  Neteon.  v.  St.  Martin'e  Parish,  111 
U.  S.  716  (28:  574),  82  La.  Ann.  884;  Fiek  v. 
P6liee  Jury,  116  U.  8. 181  (29:  587). 

The  right  of  relator  to  have  the  tax  estimated 
and  oollected  was  not  taken  away  by  the  Acta 
N08.  8  and  55  of  1874. 

Von  Hopnan  v.  Quincy,  71  U.  S.  4  Wall. 
585  (18:  408);  Woodruff  v.  TrapnaU,  51  U.  S. 
10  How.  190  (18:  888);  Hartman  v.  Qreenhow, 
102  U.  S.  672(26:  271);  Louisiana  v.  POsbury, 
105  U.  8.  801  (26:  1098),  and  cases  cited: 
WaUrer  v.  Whitehead,  88  U.  a  16  Wall.  814 
(21:  857). 

The  grant  of  state  aid  was  not  repealed  by 
the  Acts  of  1874,  in  such  way  as  to  take  away 
the  ric:ht  claimed  herein  by  the  relator  ana 
abolish  the  doty  Imposed  on  the  respondent 

Walker  v.  Whitehead,  88  U.  S.  16  Wall.  814 
(21:  857);  Von  Hoffman  v.  (^uiney,  71  U.  8.  4 
Wall  585  (18:  408). 

As  to  the  contract  rights  of  relauir  acquired 
in  1871  under  bonds  Issued  in  1869  and  1870, 
no  provision  of  the  Constitution  of  1879  can 
have  any  legal  effect  to  Impair  the  same. 

WhiU  V.  Hart,  80  U.  S.  18  Wall  646  (20 
685);  Hartman  t.  Qreenhow,  102  U.  S.  672  (26 
271);  Louieiana  v.  PiUbury,  105  U.  S.  800  (26 
1098):  Wolff  "w.  New  Orleans,  108  U.  S.  858  (26 
895);  StaU  v.  New  Orleans,  84  La.  Ann.  1149, 
86  LA.  Ann.  687. 

The  recitals  operated  a  complete  estoppel  in 
favor  of  the  bona  tide  purchaser  for  value. 

Mereer  County  v.  Baekett,  68  U.  S.  1  Wall. 
88^  (17:  548);  Mver  v.  Muscatine,  68  U.  S. 
1  Wall.  898  (17:  567):  Grand  Ohute  v.  'Wine- 
gar,  82  U.  S.  15  Wall.  855  (21:  174);  Anderson 
County  Y.  Beat,  118  U.  S.  227(28:  966);  Coloma 
V.  Eaves,  92  U.  8.  487  (28:  580). 

The  relator  has  a  ri^t  to  the  mandamus. 

Ounn  V.  Barry,  82  U.  S.  15  Wall  610  (21: 
212):  Edwards  v.  Kearsey,  96  U.  8.  595,  607 
(24:  798,  796). 

The  remedy  by  mandamus  against  the  audi- 
tor is  the  sole  remedy  to  compel  him  to  perform 
the  duties  attached  to  his  office. 

State  V.  New  Orleans,  85  La;  Ann.  68;  State  v. 
Bordelon,  6  La.  Ann.  68;  Parker  v.  Robertson^ 
14  La.  Ann.  249;  State  v.  Jumet,  80  La,  Ann. 
861:  StaU  v.  SteeU,  87  La.  Ann.  868;  StaU  v. 
Burke,  88  La.  Ann.  969;  StaU  y.  Seeretary  of 
StaU,  82  La.  Ann.  579. 

The  enactments  subsequent  to  1871  are  un- 
constitutional, null  and  void. 

FUteh£r  V.  Peek,  10  U.  8.  6  Cranch,  87 
CB:  162);  Von  Hoffman  t.  Quincy,  71  D.  S.  4 
Wall.  585  (18:  408);  BuU  v.  Muscatine,  75  U. 
S.  8  WaU.  575  (19:  490);  Qelpeke  v.  Dubuque^ 
68  U.  8.  1  Wall  175  (17:  520);  Havemtyer  v. 
Iowa  County,  70  U.  S.  8  Wall.  294,  803  (18: 
88.  41);  Cohens  v.  Virginia,  19  U.  8.  6  Wheat. 
264  (5:  257). 

The  cases  of  Louieiana  v.  Jumd  and  EUU 
oU  V.  Wilte,  107  U.  8.  712  (27:  448),  are  not 
against  our  contention. 

Mr.  B.  J.  Sa^  sijy^[AU»ander  Porter  Morse 
tcx  defendant  in  error. 

Mr.  Justice  Bimdlej  delivered  the  opinion 
of  the  oourt: 

This  case  arose  upon  a  petition  tiled  in  the 
CivU  District  Court  for  the  P&rish  of  Orleans 
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DUPBBMB  COUBT  OV  XHB  UmITXD  StATBS. 


Oct. 


:  in  February.  1884,  by  the  New  York  Ouaranty 
.'  and  Indemnity  Oompany,  a  corporation  of  New 
York,  as  relators,  in  the  name  of  the  State  of 
Louisiana,  for  a  mandamus  to  compel  Allen 
Jumel,  the  auditor  of  public  accounts  of  the 
State,  to  proceed  under  a  certain  Act  of  the 
Legislature,  passed  March  8,  1869,  to  require 
the  several  sherilfs  throughout  the  State  to  levy 
a  tax  sufficient  to  pay  the  interest  due  on  the 
state  bonds  authonzed  to  be  issued  by  said  Act 
in  aid  of  the  MiBsissippi  and  Mexican  Gulf 
Ship  Canal  Company.  Jumel  havinff  been 
suc^eded  in  office  oy  Oliver  B.  Steele,  the 
latter,  on  application  of  the  relators,  was  sub- 
stituted as  aefendant  by  order  of  the  court 
Steele,  in  answer  to  the  petition,  set  up, 
amongst  other  things,  that  taxation  is  an  act 
of  sovereignty  whidi  can  only  be  performed 
by  the  legislative  department  of  the  govern- 
ment; that  Ifj  the  present  Constitution  and 
1231]  laws  of  Louisiana,  the  defendant,  as  auditor, 
has  no  power  to  raise  said  tax;  that  the  Act  of 
1809,  referred  to.  has  been  repealed  by  an  Act 
(No.  8)  passed  b  1874:  and  that  by  another 
Act  (No.  55)  of  1874  the  respondent  and  all 
other  officers  of  the  State  are  prohibited  from 
complying  with  the  mandamus,  and  deprived 
of  all  power  and  authority  to  assess,  collect  or 
enforce  the  payment  of  the  tax  asked  for  by  the 
relator,  and  the  court  is  prohibited  from  enter- 
taining furisdiction  of  the  suit. 

The  7th  section  of  the  Act  of  1869,  which 
the  rdators  seek  to  have  executed,  is  as  follows: 

"Sec  7.  Be  it  further  enacted,  etc..  That  in 
order  to  provide  a  fund  for  the  semi-annual 
payment  of  interest  upon  the  bonds  issued  in 
accordance  with  this  Act;  and  the  final  re- 
demption of  said  bonds,  should  the  Mississippi 
and  Mexican  Gulf  Ship  Canal  Company  fail  to 
meet  the  obligations  set  forth  in  the  fourth  and 
dxth  sections  of  this  Act,  when  the  deficit  in 
interest  to  the  year  1879  (one  thousand  eight 
hundred  and  seventy-nine),  or  the  deficit  and 
the  annual  instalment  of  thirty  thousand  dollars 
($80,000)  from  that  date  to  the  final  redemption 
of  said  bonds,  shall  have  reached  the  sum  of 
one  hundred  thousand  dollars  ($100,000),  and 
as  often  thereafter  as  the  said  deficit  shaU  have 
reached  that  sum.  the  auditor  is  hereby  directed 
to  determine,  by  accurate  calculation,  what 
rate  of  taxation  on  the  total  assessed  value  of 
all  movable  and  immovable  property  in  the 
State  will  be  sufficient  for  the  purpose  of  pay- 
ing said  deficit  in  Interest  or  annual  instalments, 
or  both,  and  it  shall  also  be  bis  duty  to  notify 
the  several  sheriffs  and  tax  collectors  of  the 
rate  of  taxation  as  ascertained  and  fixed  for 
the  purpose  aforesaid;  and  said  tax,  as  ascer- 
tained and  fixed,  is  hereby  levied  upon  all  the 
movable  and  immovable  property  that  may  be 
assessed  in  this  State;  and  it  shall  be  the  auty 
of  the  several  sheriffs  and  tax  coHectors  to  col- 
lect said  tax,  and  the  collection  of  the  inme 
shall  be  enforced  as  the  law  provides,  or  may 
hereafter  provide,  for  the  ^^llection  of  taxes.^ 

There  is  no  question  b&«  that,  by  constitu- 
tional and  legislative  enactment  of  the  State 
1232]  ^^  Louisiana,  the  above  provisions  of  the  Act 
of  1869  have  been  repealed  and  abrogated;  and 
that,  as  set  forth  in  toe  answer,  the  auditor  has 
DO  longer,  under  the  state  laws,  any  power  to 
execute  them.    The  contention  of  the  relators 


is  that  the  Bepealing  Acta,  and  all  Acta  also- 
eating  the  provision  made  by  the  Act  of  1869 
in  favor  of  the  bondholders,  are  onoooalitii- 
tional  and  void,  as  impairing  the  obligatioQ  cf 
the  contract  Concecung  tOa  to  be  true,  the 
objection  still  remains  that  this  is  Tirtoally  a 
suit  against  the  State.  The  auditor  la  sued  in 
his  omdal  capacity,  and  it  la  souji^t  to  compel 
him  to  act  in  that  capacity  in  or&r  to  rate  the 
tax  in  question,  contrary  to  subeeqoent  leda> 
lation  and  the  present  laws  of  the  btate.  na 
case  is  clearly  within  the  principle  of  the  d»^ 
dsions  in  Louiiiana  v.  Jumd,  107  U.  8.  711 
[27:  448];  Ounnim/ham  v.  Macon  S  Bruns^ 
wiek  B.  Co.  109  U.  8.  446  [27:  9931:  Bagoo4 
V.  Southerly  117  U.  8.  58  [29: 806];  B$  Apen, 
128  U.  S.  448  [81:  216],  and  Kara  OunUmm 
V.  Temple  [ante,  p.  8491.  Just  decided. 

ThepidmnmU^ihsSapreme  Oowrt^Leuie' 
ianauqprmed. 


THB    BELL'S    GAP    RAILBOAD    OOM- 
PANT,  iV.  in  Err., 

t. 

THB  COMMONWEALTH  OF  PSNNSTIr 

VANIA. 

0ee&a  Beporterted.»aiU 

FedercUqueetian^^4noiien  todiemiee-~teuiemet^ 
perate  eeeuriUee^Uth  OeneHtuHanal  Amend- 
meni^intentien  ef—Pmneiflvania  meiked  ^ 
iaxation^noiiee    due  proceed  ef  Urn   pti$ 
mem  ef  tag  bif  eerporoHon. 

h  Tha^bJeotkNitoatazthattilstaklnffpcopeftF 
without  doe  proosM  of  law,  and  dsotas  to  the  tax^ 
pajers  the  equal  ptoteotlOD  of  the  laws,  laJses  a 
question  under  the  OonsCttatlon  of  the  Unllsd 
States,  and,  where  the  qoestioD  waa  nsfifiaiHy  te* 
▼olved  io  the  final  dedslOB  of  the  oass,  tha  Witt  of 
error  cannot  be  dJemiaed. 

2,  Wbete  tha  state  oomi  doea  not  seem  to  have 
expressly  passed  npoo  the  fsdend  qqesttoo,  a&- 
thoogh  It  was  clearly  in  the  record,  then  Is  odor 
for  making  the  motion  to  dlsmlSB. 

t,  An  aasessment  of  a  tax  of  three  mlDs  apoB  the 
nominal  or  face  vataie  of  corpoiato  aeoarttiflai  In- 
stead of  asBiwsIng  upon  the  actual  vahia.  Is  not  a 
discrimination  which  the  State  la  not  competent  to 
make^  where  an  corporate  seourmes  are  subject  to 
the  same  regulation.        

4  The  provision  In  the  XITtb  Amendmeot,  thas 
no  Stete  shall  deny  to  any  pecson  the  equal  protao* 
tion  of  the  laws,  does  not  pcevent  a  State  from  ad> 
justing  its  sjrstem  of  taiatlnn  In  all  proper  aod 
reasonable  ways,  nor  oompal  the  States  to  adopt  aa 
Iron  rule  cfequal  taxatton. 

8w  The  XIYth  Ameodment  tntaoded  only  that 
equal  protection  and  security  should  be  gtven  to 
all  under  like  droumatanoes,  and  that  no  giealia 
burdens  should  be  laid  upon  one  than  are  laid  upon 
othen  in  the  same  calling  and  condltloo. 

a.  The  method  of  ■■iraitug  thetaxin  qnesttoo,en 
the  face  value  of  corporate  securities  In  PannsyW 
vania.  Is  not  violative  of  the  XlVth  AflMDdBMat  to 
the  Constitution. 

7.  The  process  of  taxation  doea  not  raqolre  the 
same  k<nd  of  notice  as  Is  required  to  a  suit  at  law* 
It  involves  no  violatloo  of  due  process  of  law 
It  la  executed  according  to  oostoosary 
establtohed  onges. 

IL  The  corporation  la  not  taasd  fOr 
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ibMi  of  a  general  partner,  and  if  jou  ao  tlnd, 
then  70Q  are  instructed  that  it  was  essential  to 
Uie  Talidity  of  the  assignment  that  she  should 
hAre  Joined  in  it  and  conveyed  to  the  assignee 
tier  individual  property  not  exempt,  and  thai 
as  she  did  not  do  so  the  assignment  would  be 
illecal  and  void,  and  that  your  verdict  should 
be  tor  the  defendants." 

We  Shan  not  extend  this  opinion  bv  a  discua- 
don  of  the  several  proposiaons  embodied  In 
this  instruction.  It  is  sufficient  to  say:  (1)  The 
issues  as  to  whether  Mrs.  McLin  maae  tne  con- 
tribution to  the  common  stock  necessary  to 
make  her  a  special  partner,  or  whether  tnere 
was  an  alteration  or  diminution  of  her  capital 
stock,  were  fairly  submitted  to  the  lurv  in  the 
Instruction  that  me  court  gave  at  the  instance 
of  the  defendants.  {S\  The  instruction  now  in 
<lue8tion  was  in  coDOlct  with  the  first  one  given 
by  the  court  upon  its  own  motion;  if  given,  it 
might  have  resulted  in  a  verdict  for  the  defend- 
ants,  although  the  Jury  may  have  found  that 
the  partnership  between  Tuffly  and  Mrs.  McUn 
was  recognized  by  the  attaching  and  otheacred- 
iters,  in  Us  inception,  and  wis  dealt  with  by  all 
of  them  durinff  its  existence,  aa  a  limited  part- 
nership,  in  wmch  Mrs.  McLin  was  known  by 
4hem  to  be  the  special  partner,  and  W.  T.  Tuffly 
the  general  partner. 

AUny  other  instructiona  were  asked  by  the 
defendants  which  the  court  refused  to  grant. 
But  it  is  unnecessary  to  discuss  them,  as  what 
lias  been  said  is  sufficient  to  indicate  our  opin- 
ion touching  the  essential  issues  in  the  case. 

Upon  the  whole  case  we  are  of  opinion  that 
DO  error  was  oonunitted  1^  the  court  below, 
mnd  the  judgment  muei  he  q/hmedm 


WILLIAM  HILL,  P(f.  in  Brr.. 

t. 

THB  CITY  OF  MEMPHIS,  MISSOURI 

(See  &  a  Beporter^s  ed.  Ifa^MD 

Town  hondif  authoritp  to  ieeue-^^power  cftomn, 
and  ef  iminicipal  eerperaiiene-^Mieeeuri 
Baimad  Law — etmetttutional  prehihiUon 
agaimet  ietuing  bende  ^  temn. 

I.  The  Minouri  Act  of  Wetmrnrj  •,  18BT,  to  taioor* 
porftte  thft  Alexandria  and  Bloorallald  RaUnMUl 
Oompsnj,  gives  no  aotbortty  to  any  town  of  the 
State  to  Issue  bonds  for  stooksabsoribed  Xtj  It. 

&  The  power  of  a  town  to  sabsorfbe  for  stook 
does  DOS  of  Itself  Inolode  the  power  to  iMie 
bonds  of  the  town  in  payment  of  ft. 

IL  Municipal  oorporstions  are  estabUsbed  for  pur- 
poses of  local  goremmeot,  and  In  tbeahseooe  of 
spedAo  ddeffstion  of  power  osnnot  emiace  in 
any  undertaklncs  not  directed  hn  mediately  to 
the  aooooqdlshoient  of  those  purposes. 

4.  Seotkm  IT  of  the  General  BaUroed  Lew  of  Mia- 
soorl  must  he  oonstriMd  to  snbordinstloo  to  the 
OonstltutioQ  of  the  State,  which  prohibUs  the 
LsglslAture  from  sothorlslnc  any  town  to  loan 


tti  credit  to  any  oorporatlon  unlesi  two  thirds  of 
the  quaUAed  voters  of  the  town,  at  a  rsgular  or 
spedal  election,  shrnU  swent  thereto, 
a.  The  Constitution  of  the  State  controls  the  con- 
struction of  the  Hisw>arl  Act  of  Bfsroh  S4, 1888, 
and  prevents  the  iflsue  of  any  bonds  by  a  town  of 
the  State  without  the  previous  ament  of  two 
thirds  of  its  voters  expressed  at  an  election,  geo- 
eeal  or  spedaU  eaUed  for  that  purpose. 

[No.  68.1 
Argued  Nee.  6, 1889.    Decided  March  10, 1890. 

rl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  a  judgment  in  favor  of  the 
City  of  Memphis,  defendant,  in  a  suit  to  re- 
cover the  amount  of  ceriain  coupons  of  bonds 
purporting  to  have  been  issued  by  the  Town  of 
Memphis.  Affirmed. 
Opinion  below,  28  Fed.  Rep.  879L 

Statement  bj  Mr.  JueHee  Field: 
This  is  an  action  against  the  Cit^  of  Mem- 
phis, a  municipal  corporation  of  Missouri,  al- 
leged to  have  been  known  and  designated  on 
the  first  day  of  March,  1871,  as  the  Town  of 
Memphis,  and  styled  the  Inhabitants  of  the 
Town  of  Memphis.  It  is  brought  to  recover 
the  amount  01  one  hundred  and  thirty-eight 
coupons,  each  for  eighty  dollars,  detached  from 
certain  railroad  bonds  purporting  to  have  been 
issued  by  that  Town.  These  bonds,  except  in 
their  number,  are  in  the  following  form: 

"Number  4.  DoUaii  1,000. 

United  States  of  America.  [  109] 

Ei^t  per  cent  railroad  bond.  Town  of  Mem- 
I^ih^  County  of  Scotland. 
Twenty  vcars. 
"Know  aQ  men  by  these  presents  that  the 
Town  of  Memphis,  in  the  County  of  Scotland, 
in  the  State  01  Missouri,  acknowledges  itself 
indebted  to  the  Missouri,  Iowa  and  Nebraaka 
Railway  Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  the  States  of 
Missouri  and  Iowa,  formed  bv  a  consolidation 
of  the  Alexandria  and  Nebraska  City  Railroad 
Company  (Yormeriy  Alexandria  and  Bloomfield 
Railroaa  Company),  of  the  State  of  Missouri, 
and  the  Iowa  Southern  Railway  Company,  of 
the  State  of  Iowa,  in  the  sum  of  one  toousand 
dollars,  which  sum  the  said  Town  hereby 
promises  to  pay  to  the  said  Missouri,  lowaand 
l^ebraska  Railway  Company,  or  bearer,  at  the 
Farmers'  Loan  and  Trust  Company  in  New 
York,  on  the  first  day  of  March,  A.  D.  1801. 
with  interest  thereon  from  the  first  day  of 
March,  1871,  at  the  rate  of  eight  per  cent  per 
annum,  which  interest  shall  be  payable  annu- 
ally, in  the  City  of  New  York,  on  the  first  day 
<^  March  in  each  year,  as  the  same  shall  be- 
come due,  on  the  presentation  of  the  coupons 
hereto  annexed.  This  bond  beinc  issued  un- 
der and  pursuant  to  an  order  of  toe  board  of 
trustees  of  the  Town  of  Memphis,  for  subscrip- 
tion to  the  stock  of  the  Missouri,  lowaand  Nc- 


HOBL— JfiMle^pal  bondi  m  ageOed  tm  thang$  Im 
AsrvHiia  ef  the  MoI^mC  eoMrC  ef  ike  aUtU^ortm 
eaowflslntiUOpwitttMttoit.  See  fioCs  to  MltobeU  V. 
BuriinctOQ,  lit  Wk 

Ae  to  eneu  em  eompom  detached  freen  tends,  sse 
note  So  KsnortMi  v.  LasMon,  ISk  VIk 

Iti  U.  8. 


Ae  to  memdemmm  to  compel  cOji.  town  or  eowitir  to 
bey  t09  to  poy  tends  or  ifiCerMt  on  tends,  sse  nets  k 
Davenport  v.  U.  8. 19:  TOt. 

BeeHaieen  nsgoCtahU  bondi  or  siMrMM. «i  set- 
dmeeefthefaetreeneAemAaeaaeetewfgdL  SeenoCi 
to  Mercer  OOontv  v.  HaeksM^  IT:  6«. 
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Piekard  t.  PuOman  Southern  Car  Co.  117  U.  8. 
48  (39: 788):  People  v.  Lothrop,  8  Colo.  456. 

The  tax  is  yoid,  because  it  impain  the  cor- 
poration's obligations  to  its  creditors. 

Murray  y.  SharlaUm,  96  U.  8.  482  (24: 760); 
HaHman  t.  Oreenhaw,  102  U.  8.  688  (26: 276). 

Leave  was  granted  to  counsel  in  other  cases 
to  file  briefs. 

Memrs.  Wm.  B,  Lamberton  and  Qeo.  R,  Kaer- 
eher  filed  a  brief  for  North  Pennsylvania  Rail- 
road Company. 

MB$sr»,M.  E,  O^TMteoif  and  Wayne MacVeagh 
filed  a  brief  for  W.  W.  Jennings. 

Mr.  M.  E.  Olmetead  filed  a  brief  for  Dela- 
ware Division  Canal  Co.  and  othen. 

Jfr*.  Juetiee  Bradley  delivered  the  opinion 
of  title  court: 

Motion  is  made  in  this  case  to  revoke  the 
aXloeatur  of  the  writ  of  error,  and  to  quash 
the  writ,  and,  in  the  alternative,  to  affirm  the 
Judgment  The  first  motion  is  based  on  the 
assumption  that  the  writ  was  improperly  al- 
lowed bv  the  judge,  and  questions  the  pro- 
prie^  of  his  action.  It  is  probable  that  the 
counsel  who  makes  the  motion  does  not  intend 
it  in  tliat  sense,  but  is  merely  unfamiliar  with 
the  practice  of  this  court,  by  which  the  ordi- 
nary proceeding  to  vacate  a  writ  of  error  is  a 
motion  to  dismiss  it. 

In  the  present  case  we  think  that  the  writ 
was  demandable,  and  cannot  be  dismissed,  as 
will  more  fully  appear  from  the  following 
statement: 

By  the  law  of  Pennsylvania  aQ  mooeyea  se- 
curities are  subject  to  an  annual  state  tax  of 
three  mills  on  the  dollar  of  their  actual  value, 
except  bonds  and  other  securities  issued  by 
corporations,  which  are  taxed  at  three  mills  on 
the  dollar  of  the  nominal  or  par  value.  If  the 
treasurer  of  a  corporation  ifails  to  make  re- 
turn of  its  loans,  as  required  by  law,  the  au- 
ditor-general makes  out  and  files  an  account 
against  the  company,  chsrging  it  with  the  tax 
supposed  to  be  due.  This  account,  if  approved 
by  the  state  treasurer,  is  served  upon  the  cor- 
poration, which  must  pay  the  tax  within  a 
specified  time,  or  show  good  cause  to  the  con- 
trary. If  it  objects  to  the  tax,  it  is  authorized, 
in  common  with  all  others  who  are  dissatisfied 
with  the  auditor's  stated  accounts,  to  appeal 
to  the  court  of  common  pleas  of  the  county 
where  the  seat  of  government  is  (at  present 
Dauphin  County),  which  appeal  It  served  on 
Uie  auditor-eeneral,  and  by  him  transmitted  to 
the  derk  of  said  court,  to  be  entered  of  rec- 
ord, subject  to  like  prooeedinss  as  in  common 
suits.  A  declaration  Is  then  filed  on  the  stated 
account  in  behalf  of  the  8tate,  and  the  cause 
is  regularly  tried. 

In  the  present  case,  on  failure  of  the  Com- 
pany (The  Bell's  Qap  Railroad  Company)  to 
make  return  except  under  protest,  the  auditor- 
general  made  out  an  account  against  it,  con- 
taining the  following  charge: 
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Nominal  valoe  of  scrip,  bonds 
and  certificates  of  Indebtedness 
owned  by  residents  of  Pennsyl- 
vania, 9(i89.00&-tax  three  mills  $1,617  00" 

The  Company  thereupon  tendered  an  ap- 
peal, which  was  filed  in  the  Court  of  Common 
Pleas  of  Danphin  Coun^,  a  declaratloii  was 


filed  on  the  part  of  the  State,  and  the  causa 
was  tried  by  the  court,  a  jury  beins  waived. 

The  appeal  filed  by  the  corporation  (which 
was  the  Imsis  of  the  proceedings  in  the  courts 
contained  eight  grounds  of  objection  to  the  tax 
Most  of  these  objections  were  founded  upoa 
the  Constitution  or  laws  of  Pennsylvania,  and 
need  not  be  noti(^  here.  The  second  obje^ 
tion,  which  refers  to  the  Constitution  of  thm 
United  States,  was  as  follows,  to  wit: 

**  n.  The  report  of  the  Company's  treasurer 
was  made  under  protest  and  does  not  oooatl- 
tute  an  assessment,  and  the  tax  sought  to  ba 
imposed  on  so  much  of  the  Companv's  loans 
as  the  Commonwealth  claims  to  be  held  byre^ 
idents  of  Pennsylvania  for  their  nominal  or 
face  value,  which  varies  from  the  market  valua 
on  account  of  the  differing  rates  of  faiterert^ 
etc.,  is  illegal,  and  the  said  tax  cannot  be  law* 
fully  deducted  by  the  Company's  treasurer 
from  the  interest  payable  to  the  holders  of  said 
loans,  and  the  Commonw»lth*s  demands  con* 
tnivene  section  one  of  the  XlVth  Amendment 
to  the  Constitution  of  the  United  Stataa,  for  tb« 
following  reasons:" 

Amongst  the  reasons  then  assigned  are: 

1.  That  the  nominal  value  of  the  bonds  it 
not  their  real  value. 

2.  That  the  owners  of  the  bonds  have  do 
notice,  and  no  opportunity  of  being  heard. 

8.  That  the  Company  u  taxed  for  propert j 
it  does  not  own. 

4.  That  the  deduction  of  the  tax  from  tb« 
interest  payable  to  the  bondholders  Is  taking 
their  property  without  due  process  of  law,  ana 
denies  to  them  the  equal  protection  of  th* 
laws,  since  all  other  personal  property  in  tba 
State  is  taxed  at  its  actual  value,  and  npoo 
notice  to  the  owners.  ^^ 

The  seventh  objection  Is  as  follows:  "YIL 
The  tax  is  void  as  impairing  the  Company's 
obligation  to  its  creditors." 

On  the  trial  of  the  cause  the  State  offered  la 
evidence  the  stated  account,  and  the  plaintiff 
in  error  offered  the  appeal  and  specifiouion  of 
objections  and  an  affidavit  of  its  treasurer.  Tba 
court  of  common  pleas  decided  in  favor  of  th* 
Company,  but  its  decision  was  reversed  oq 
writ  of  error  by  the  Supreme  Court  of  Penn>  [ 
sylvania,  and  judgment  was  rendered  in  favor 
of  the  Commonwealth  for  $666,  being  the 
amount  of  tax  on  bonds  shown  to  have  beeo 
owned  by  residents  of  Pennsylvania. 

It  cannot  be  denied  that  the  plaintiff  in  er* 
ror,  bi  its  appeal  and  specification  of  objec- 
tions to  the  tax,  did  raises  guestioD  under  the 
Constitution  of  the  United  States.  That  ques- 
tion remained  in  the  record  as  the  foundatloo 
of  the  proceedings  in  the  court,  and,  whether 
advert^  to  or  not,  was  necesnrilyinvolved  in 
the  final  decision  of  the  case.  We  think  it 
clesr,  therefore,  that  the  writ  of  error  cannoC 
be  dismissed.  Our  only  doubt  is  wliether, 
under  our  Rules,  there  was  sufficient  color  for 
the  motion  to  dismiss  to  Justify  us  in  consider* 
ing  the  motion  to  affirm.  As,  however,  the 
Supreme  Court  of  Pennsylvania,  in  its  opinioa, 
does  not  seem  to  have  expressly  passed  upoo 
the  federal  question,  althotigb  it  was  deariy  la 
the  record,  we  may  consider  that  there  was 
color  for  naaking  the  motioo  to  dlsmii^ 
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On  the  merits  we  hate  no  aeriom  doubt 
1.  Astotheoinemnenicfthetaxoftkrmmitti 
upon  the  nomtTuU  crface  value  cf  iSe  bonds,  ir^ 
etead  <of  auemng  it  upon  the  actual  wilue.  This 
might  have  been  subject  to  qoestioo  under  the 
state  laws;  but  the  state  courts  have  upheld  the 
assessment  as  Talid.  We  are  to  accept  it, 
therefore,  as  part  of  the  state  system  of  taxa- 
tion, auAorized  by  its  Constitution  and  laws. 
Then  how  does  It  Tiolate  any  provision  of  the 
Ooostitution  of  the  United  bUtesf  It  is  con- 
tended that  it  violates  the  1st  section  of  the 
XlVth  Amendment,  which  forbids  a  State  to 
withhold  from  any  person  the  equal  protection 
of  the  laws.  We  do  not  perceive  that  the  as- 
sessment in  question  transgresses  this  provis- 
ion. There  is  no  unjust  diMrimination  against 
an V  persons  or  corporations.  The  presum ption 
Is  that  corporate  securities  are  worth  their  face 
value.  Besides,  the  person  that  holds  them  is 
not  affected  by  the  tax  unless  he  receives  his 
interest  from  which  the  tax  is  \deducted.  So 
long  as  the  interest  is  paid  the  security  has  to 
him  full  productive  value;  when  it  is  not  paid 
be  pays  no  tax. 
But,  be  this  as  it  may,  the  law  does  not  make 
']  any  discrimination  in  this  regard  which  the 
State  is  not  com  patent  to  make.  All  corporate 
securities  are  subject  to  the  same  r^gtilation. 
The  provision  in  ttie  XTVth  Amendment,  tliat 
no  State  shall  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws, 
i^as  not  intended  to  prevent  a  State  from  ad- 
justing its  system  of  taxation  in  all  proper  and 
reasonable  wavs.  It  may,  if  it  chouses,  ex- 
empt certain  classes  of  propertv  from  any  tax- 
ation at  all,  such  as  churches,  libraries  and  the 
property  of  charitable  institutions.  It  may 
Impose  different  specific  taxes  upon  different 
trades  and  professions,  and  may  vary  the  rates 
of  exdse  upon  various  producte;  U  may  tax 
real  estate  and  personal  property  in  a  different 
manner;  it  may  tax  visible  property  only,  and 
not  tax  securities  for  payment  of  money; 
it  may  allow  deductions  for  indebtedness,  or 
not  sJlow  them.  All  such  regulations,  and 
thoee  of  like  character,  so  lonr  as  they  proceed 
within  reasonable  Umito  and  general  usaee, 
are  within  the  discretion  of  the  State  Legiua- 
tore,  or  the  people  of  the  State  in  framing  their 
Constitution.  But  clear  and  hostile  diKrimi- 
nations  against  particular  persons  and  classes, 
especially  such  as  are  of  an  unusual  chsracter, 
unknown  to  the  practice  of  our  governments, 
might  be  obnoxious  to  the  oonstitutlona]  pro- 
hibition. It  would,  however,  be  impracticable 
and  unwise  to  attempt  to  lay  down  any  gen- 
eral rule  or  definition  on  the  subject,  that 
would  include  all  cases.  They  must  be  de- 
cided as  they  arissw  We  think  that  we  are 
safe  in  saving  that  tha  XIV  th  Amendment  was 
not  intended  to  compel  the  States  to  adopt  an 
iron  rule  of  equal  taxation.  If  that  were  ite 
proper  construction,  it  would  not  only  super- 
sede all  those  consUtuttooal  provisions  and 
laws  of  some  of  the  States,  whose  object  is 
to  secure  equality  of  taxation,  and  whidi 
are  usually  accompanied  with  qualifications 
deemed  material;  but  it  would  render  nuga- 
tory thoee  discriminations  which  the  best  in- 
teresU  of  society  requhre,  which  are  necessary 
for  the  sncouraffement  of  needed  and  useftu 
Industries,  and  the  discouragement  of  intern- 
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peranoe  and  vice,  and  which  eveir  State,  in  one 
form  or  another,  deems  it  expedient  to  adopts 

The  general  purpose  and  scope  of  the  XlYth 
Amenomeot,  and  the  genersl  qualifications 
necessary  to  be  applied  to  it,  are  well  stated  in 
Barbier  v.  OonnoUi.  118  U.  S.  37,  81  [28:  928, 
924].  Mr.  Jmtdce  Field,  in  delivering  the 
opinion  of  the  court,  there  said:  ''  The  XTVth 
Amendment,  in  declaring  that  no  '  State  shall 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  ite  jurisdiction  the  equal  protec- 
tion of  the  laws,'  undoubtedlv  intended  nol 
only  that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spoliation  of 
proper^,  but  that  equal  protection  and  security 
should  be  given  to  all  under  like  circumstances 
in  the  enjoyment  of  their  personal  and  dvil 
rights;  that  all  persons  should  be  equally  enti- 
tled to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like  ao> 
oessto  the  oourte  of  the  countrrfor  the  proteo- 
tion  of  their  persons  and  theb  property,  tho 
prevention  ana  redress  of  wrongs  and  the  en> 
lorcement.  of  oontracto;  that  no  impediment 
should  be  interposed  to  the  puisuita  oif  anvone 
except  as  applieid  to  the  same  pursulto  by  o&en^ 
under  like  drcumstances;  that  no  greater  bur- 
dens should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  nlling  and  condition:  and 
that  in  the  administration  of  criminal  lustice  no 
different  or  higher  punishment  should  be  im- 
posed upon  one  than  such  as  is  prescribed  toall 
for  like  offenses.  But  neither  tne  Amendment 
— broad  and  comprehensive  as  it  is--nor  any 
other  amendment,  was  designed  to  interfere 
with  the  power  of  the  State,  sometimes  called 
the  police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education 
and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  State,  de- 
velop ite  resources  and  add  to  ite  wealth  and 
prosperitv." 

With  due  regard  to  these  considerations,  wt 
are  clearly  of  opinion  that  the  method  of  as- 
sesdng  the  tax  in  question,  on  the  face  value  of 
corporate  securities  in  Pennsvlvania,  is  not  vi- 
olative of  the  XTVth  Amenament  to  the  Con- 
stitution. 

2.  Am  to  teani  of  notioe  to  the  owMnef  tko 
bonds.  What  notice  could  they  have  which  the 
law  does  not  give  themT  Thev  know  that  their 
bonds  are  to  M  assessed  at  their  face  value,  and 
that  a  tax  of  three  mills  on  the  dollar  of  that 
value  win  be  imposed;  and  that  they  will  only 
be  required  to  pay  this  tax  when,  and  as,  they 
receive  the  interest.  If  the  State  may  assess 
the  tax  upon  the  face  value  of  the  bonds,  notice 
in  poa  is  not  necesssrr.  We  think  that  there 
is  nothing  in  this  objection  which  shows  anv 
infraction  of  the  Fraeral  Constitution.  It  m 
urged  that  it  is  a  taking  of  the  bondholder's 
property  without  due  process  of  law.  We 
must  confess  that  we  cannot  see  it  in  this  light. 
The  process  of  taxation  does  not  require  the 
same  Kind  of  notice  as  is  required  in  a  suit  at 
law,  or  even  in  proceedings  for  taking  private 
property  under  tne  power  of  eminent  domain. 
It  involves  no  vlolaoon  of  doe  process  of  law 
when  it  Is  executed  according  to  customary 
forms  and  established  usages,  or  in  subordina- 
tion to  the  principles  which  underlie  them. 
We  see  nothmg  in  the  process  of  taxation 


[238] 


[239] 


840;806-tt6 


BUPBBMB  COUBT  OV  XHB  UhITSD  StATML 


Ooxs, 


[240] 


plaliied  of  wlikii  !■  obnoxioiis  to  constitutioiial 
objection  on  thJi  •core.  Stockbolden  in  the 
nauonal  banke  are  taxed  in  tbis  way,  and  the 
BMthod  has  been  sustained  by  the  express  decis- 
ion of  this  court.  Natumal  Bamk  t.  JBuentudtift 
76  U.  8.  9  WaU.  858  [19:  701]. 

8.  Thai  ihs  eorparaiimi  U  taxed  fir  proper$if 
it  does  not  own.  This  objection  is  not  true  in 
polDt  of  fact.  The  corporation,  as  the  debtor 
of  its  bondholders,  holding  money  in  its  hands 
for  their  use^  namely,  the  interest  to  be  paid,  is 
merdv  required  to  pay  to  the  Commonwealth 
out  of  this  fund  the  proper  tax  due  on  the  se- 
curity. The  tax  is  on  the  bondholder,  not  on 
the  corporation.  This  plan  is  adopted  as  a 
matter  of  convenience,  and  as  a  secure  method 
of  coUectiDg  the  tax.  That  is  all.  It  injures 
no  party.  It  certainly  does  not  infringe  the 
Constitution  of  the  United  States  by  making 
one  party  pay  the  debts  and  support  the  Just 
burdens  of  another  party,  as  is  implied  in  the 
objection. 

The  other  sbiections  are  embraced  in  those 
which  we  have  alieatlj  considered,  and  need  no 
further  notice. 

We  would  say.  In  conclusion,  that  there  are 
several  dedsioos  of  this  court  which  virtually 
dispose  of  most  of  the  questions  involved  in  the 
pr^ntcase.  We  refer  particularly  to  JV^fi^noZ 
Bank  T.  JB^ntueky,  76  U.  8.  9  Wall.  858 
[19:  tOiy,  Dollar  8aving$BankT.  UnitedState$, 
86  U.  8.  19  Wall.  227,  240  [22:  80,  88];  King 
T.  United  States,  99  U.  8.  ^  [26:  8781;  Hagar 


T.  Beelamation  Diit.  Ill  U.  8.  701 
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Datidion  v.  New  Orleane,  96  U.  8. 97  24:  616' ; 
Walston  V.  Nevin.  128  U.  8.  578.  681  [82:  6441. 
The  motion  to  diemia  the  writ  qf  error  is  de- 
nied, and  thejudgmentofthe  Supreme  Court  ef 
rennnffVeania  <f  affinMoL 


THE  CITY  OF  CHB8TBB,  Py.  i%  Err.. 

THS  COMMONWEALTH  OF  PENN- 
SYLVANIA. 

.  (See  &  a  B6porter*ft  66.  aiOL) 

mseaseisstmflartothatof  lltoBA^G^iMI- 
roaAOampamtt  t.  llhs  OMmnompsatthc/PiiwifKl- 
Mnkh  onU,  p.  m,  and  Is  governed  \ff  the  daois- 
loo  tn  that  OMS. 

[No.  149ai 

MmMedJmn.  Jf7,  ISdO.DeoOed  March  10. 1890, 

TN  ERROR  to  the  Sapreme  Court  of  the  State 

X  of  Pennsylvania  to  review  a  Judgment  in 

favor  of  the  Commonwealth  for  the  amount  of 

certain  taxes  and  reversing  a  Judgment  of  the 

Court  of  Common  Pleas  of  Dauphin  County  in 

said  State. 

On  motion  to  dismiss  or  affirm.    Ajfirmed, 

Mean,  John  F.  Sanderaom  Dqmtif  Attjf- 

Oen.,  and  Wllliaa  8.  Kirkpatriek,  At^- 

€hn,^  for  motion. 

Mr,  Jmmmm  W.  H.  H«w1Ib  to  c^ipofitioiL 


Mr.  Juetiee  Bradl«gr  ddlvered  te  opinion 
of  the  oourt: 

This  case,  so  fsr  as  any  federal  miestkm  is 
concerned,  is  similar,  in  aD  sobstaotial  respects, 
to  that  of  The  Bdte  Omp  Bedkmd  Oempanffw. 

8te 


2%s  OommonweaUh  of  Pennajftmnie^  Jost  de- 
cided [ante,  p.  892],  and  must  be  go^eiued  bf 
the  decision  in  that  case. 

The  motion  to  diemiee  the  wrU  ^  error  ie  de- 
nied, and  the  Judgment  of  the  Supreme  Oomi^ 
Bntneykania  ie  ttflrmed. 


JOSIAH  H.  DbWITT  n  al.,  ly^.  in  Err., 

fi. 
JOSEPH  H.  BERRY  n  al 

0ee&aBeporter^ed.  aOMOSL) 

Written  contract  qf  eale  ef  goode  parol  em- 
denee  of  warrarUp,  not  admie$ible--proef  ef 
cuetom — varying  contract  by  parol  ooidenee— 
implied  warrant j,  when  does  not  eanet  mean 
ing  qf  words-  ^^pedal  warrant^^Htral  testi- 
mony of  premoue  contersation. 

1.  Where  the  oontraot  of  sale  of  goods  Is  In  writ- 
ing SDd  oontaios  no  warrantj,  parol  evldeooe  li 
not  admJsBihIe  to  add  a  wmmntj;  nor  when  the 
written  oontraot  oontalns  a  warranty. 

Z,  ^  written  and  express  contract  cannot  he  ooo- 
troUed  or  varied  or  contradicted  by  a  usage  or 
custom. 

8.   While  parol  evidence  U  wmetlmos  fi^fmisiffhH 
to  explain  such  terms  In  the  contract 
doubtfa]«  it  is  not  admlvible  to  oontr»;!*oS 
is  plain,  or  to  add  new  terms. 

4   An  ezproi  warranty  of  quality  exdndss 
implied  warranty  that  the  articles  sold 
ohantable  or  lit  fOr  their  intended 


nnist  ptov<e  tthj 


fk   Where  there  IS,  on  the  sale  of  goods,  an 
wazranty  of  qusJIty  in  terms  and  a  sample 
ered  and  aooepted  showing  the  qoaltty* 
plied  warranty  exists. 

6.   If  a  party  seeks  to  make  oat  that 
used  in  a  oontraot  have  a  diJterent 
from  their  ordinary  sense  be 
olear,  distinct  and  Irreslstihle  evtdenea. 

T.   Where  the  terms  of  the  oontraot  wetes 
goods  to  be  exactly  the  same  qnaUty  as  we  1 
for  the  De  Witt  Wire  (loth  Company  and  i 
sample  bbls.  d^vered«**  the  goods  tfaas 
fsot  made  for  the  last-named 
were  agreed  to  be  made,  1 

IL   When  parties  have  pot  their 
writing.  In  suoh  teems  ai 
tton«  without  any  nnoertalnty.  It  is  '^'^'■"''■^■t^ 
presumed  that  the  whole 


Non.— Or«l  soldenes  at  QppHeahie  tc 
Uraets,  See  note  to  Bradley  T.Wasb. 
Packet  Oo.  10:  m 

^  (o  parol  eoMtofieso/ prfoioMtMooUoMoiii, 
admlssMt  to  ageet  a  wriUen  eontroeC,  see 
Union  Mat.  U  Ins.  Go.  v.  Mowry,  tL  074. 

Am  to  conebnietioncf  written  contraotM. 
questton  for  the  comrtt  see  note  to  Ward  v.  U.  8l  Mb 
TK. 

^  to  eofUfoeCt,  tikeir  Inf  arprfCaMoit  and 
see  tioCs  to  BeU  v.  Brnen.  U:  sa. 


wanereontfftieti.   SeenoUtoIrwtnv.WlUtar, 
Am  to  damaoes  for  breath  of  eomSrmet  ef 

fioU  to  Shepherd  v.  Hampton*  it  8ML 
.^  to  Impkid  isarraiiCg  ooolfiiC  latent  d^aets. 

taot  MoimraoeMredarfleUle  MforSti 

note  to  Bolkley  v.  Honold,  15: 681 
As  to  warranty  ef  gnoMy?  hrsaeh; 
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6aoed  to  wHttng:  and  all  oral  teitliiioiiyof  a  pr»- 
▼loiif  oooyenatfcm  between  the  pertlet  U  Inad- 


[No.  178.1 
Argued  Jan.  7,  S,  1890,  Decided  Mar.  /7, 1S90, 

r\  £RROR  to  ihA  Circuit  Court  of  the 
United  Sutes  for  the  Southern  District  of 
New  York  to  review  a  Judgment  in  favor  of 
plaintiffs  for  the  amount  due  for  a  quantitj  of 
▼amish  sold  and  delivered  to  defenaant    Af- 


Statement  by  Mr,  JuiHee 

This  action  was  commenced  in  the  Marine 
Court  of  the  Citv  of  New  York,  to  recover 
$1,687.61,  alleged  to  be  due  plaintiffs,  for  a 
quantitj  of  varnish,  etc,  sold  and  delivered  to 
defendants  between  November  9,  1881,  and 
Hay  15,  lb82.  It  was  duly  removed  into  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  on  the  petition 
iSOTj  of  Hie  defendants,  the  plaintiffs  being  citizens 
of  Michigan,  the  defendants  citizens  of  New 
York,  and  the  amount  sought  to  be  reoovcved, 
exclusive  of  costs,  exceeding  $500. 

The  record  appears  to  contain  substantially 
all  the  evidence.  It  shows  the  material  facts 
to  be  as  follows: 

On  the  24th  of  June,  1881,  a  contract  was 
made  between  the  parties  in  these  terms: 

"Brooklyn,  N.  Y.,  June  24th,  1881. 

''We  hereby  agree  to  deliver  to  Messrs. 
J.  n.  De  WiU  &  Son,  at  their  factoiy  hi  Brook- 
lyn, in  N.  Y.,  eighty  (80)  barrels  of  Japan  and 
twenty  (20)  barrels  of  varnish  within  one  year 
from  date,  these  goods  to  be  exactly  the  same 
quality  as  we  make  for  the  De  Witt  Wire  (^oth 
Company  of  New  York,  and  as  per  sample 
bbls.  delivered. 

*' Turpentine  copal  vamisli,  at  65c.  per  gal- 
k>n. 

"  Turpentine  Japan  dryer,  at  55c  per  gal- 
lon. 

"  Each  shipment  to  consist  of  eight  (8)  bar- 
rels Japan  and  two  (2)  barrels  varnish,  to  be 
made  once  a  month,  commencing  September 
next. 

**  Terms  on  each  shipment,  six  months,  with- 
oiut  interest. 

"Berry  Brothers, 
''per  A.  Hooper,  Manager. 

"We  hereby  accept  the  above  raoposition. 

"J.  H.  De  Witt  &  Son. 

"Brooklyn,  June  24th,  '81.* 

At  the  time  stipulated,  the  defendants  in  er- 
ror, Berrv  Bros.,  delivered  the  proper  number 
of  barrels  of  varnish  and  of  dryer,  but  the 
plaintiffs  in  error  claim  that  the  dryer  did  not 
conform  to  the  contract,  in  quality.  They  not 
only  resist  the  payment  of  a  balance  due  of  the 
purchase  mon^,  but  also  present  a  cross-de- 
mand for  $17,500  for  alle/ced  breach  of  con- 
tract. The  precise  point  of  controversy  is  as  to 
the  relative  quantities  of  tuiMntine  ana  of  ben- 
sine  in  the  dryer.  It  appears  that  plaintiffs  in 
[308]  error  were  manufacturers  of  wire  gauze  for 
screens,  etc.,  and  bought  the  dryer  to  use  in 
their  factory,  and  that  the  plaintiffs  in  error 
knew  of  these  facts.  The  Japan  dryer  and  the 
copal  varnish  were  used  to  mix  with  the  paint 
that  was  put  on  wire  goods.    The  process  was 
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that  the  wire  doth  ran  through  a  troush  filled 
with  the  naint  so  mixed,  and  passed  oetween 
the  felt  rollen  into  a  drying  chamber  heated  by 
steam  to  140  degrees.  At  the  farther  end  of 
such  chamber  the  cloth  passed  into  the  cold 
air.  The  rolls  then  stooa  four  or  five  davs, 
after  which  they  were  rolled  into  tight  rolls, 
wrapped,  and  put  into  the  storehouse.  The 
plaintiffs  in  error  allege  that  the  paint  and  var- 
nish, in  this  case,  were  adulterated  by  the  ex- 
cessive use  of  benzine  in  their  manufacture; 
and  that  for  that  reason  the  paint  did  not  ad- 
here to  the  wire  doth,  but  scaled  off. 

Plaintiffs  in  error  commenced  using  the  dryer 
and  varnish  ip  question  about  their  business  in 
August.  1881;  but  the  goods  prepared  with 
them  did  not,  in  the  ordmary  course  of  busi- 
ness, reach  the  consumers  untfl  May,  1882.  It 
was  then  that  plaintiffs  in  error  first  discovered 
the  defect— the  comiK)sition  of  the  goods  being 
unknown  to  them,  and  only  discoverable  dther 
^  a  diemical  analysis  or  by  the  results  of  use. 
In  the  fall  of  1882  large  quantities  of  the  wire 
doth  were  returned  because  the  paint  came  off; 
and  the  balance  that  plaintiff^  m  error  had  on 
hand  unsold  proved  to  be  unsalable  for  the 
same  reason,  and  had  to  be  deaned  off  and  re> 
painted;  there  being  some  8,500,000  square  feet 
damaged  one-half  cent  per  square  toot,  or 
$17,500. 

Plaintiffs  in  error  further  dahn  that,  under 
the  contract,  the  defendanis  in  error  were 
obliged  to  furnish  articles  of  a  grade  that  com- 
meidally  answered  to  the  description  of  "  tur- 

Sentine  copal  varnish,"  and  "turpentine  Japan 
ryer;"  and  that  such  grades  were  commer- 
cially known.  That  the  articles  so  known  con- 
tain dther  very  little  or  no  benzine,  and  are 
made  of  turpentine;  whereas,  if  made  of  ben- 
zine, without  turpentine,  they  are  called  in 
trade  a  "  benzine  copal  varnish,"  and  a  "  ben- 
zine Japan  dryer;"  and  if  the^'  contain  half  ben- 
zine and  half  turpentine,  they  are  called  a 
"  turpentine  and  benzine  Japan  dryer,"  or  a 
"  turpentine  and  copal  varnish."  Thev  claim 
further  that  the  defendants  in  error  had  fraud- 
ulently substituted  inferior  goods  for  those 
sold;  that  whereas,  by  the  description  in  the 
bill  of  rale,  they  were  to  have  received  sooda 
with  little  or  no  benzine,  they  were  funushed 
with  iroods  which,  on  analysis,  were  shown  to 
have  88  parts  of  benzine  to  6|  of  turpentine, 
and  were  known  to  the  trade  as  "  l)enzine 
goods."  The  defendants  in  error,  on  the  other 
hand,  maintain  that  the  contract  did  not  call 
for  goods  known  to  the  trade  as  '*  commercial 
turpentine"  goods,  for  two  reasons:  (1)  by 
the  very  terms  of  the  contract  the  quali^  was 
agreed  to  be  tested  by*a  different  standard, 
which  was,  that  the  goods  sold  were  to  be  "ex- 
actly the  same  guali^  as  we  make  for  the-  De 
Witt  Wire  CHoth  Company  of  New  York,  and 
as  per  sample  bbls.  delivered;"  and  (2)  because 
there  was  no  such  standard  of  uniform  manu- 
facture and  terminology  in  the  trade,  as  to 
these  goods,  as  was  claimed  by  the  plaintiffs  in 
error,  they  themselves  having  diMX>vered  that 
their  process  was  bad,  and  afterwards  changed  it. 
It  appears  further  from  the  record  that  in  a 
previous  contract  between  the  defendants  in 
error  and  the  De  Witt  Wire  Cloth  Companv— 
not  the  plaintiffs  in  error— a  stipulation  nad 
been  inserted  that  the  goods  should  be  "the 
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best  of  their  kind,  and  equal  to  those  fonnerly 
furnished."  Plaintiffs  in  error  maintained  that 
thiB  contract  of  quality  is,  by  reference,  a  part 
of  the  contract    This  view  the  court  rejected. 

In  the  course  of  the  trial  there  were  several 
exceptions  taken  to  the  introduction,  or  the  re- 
fusal to  permit  the  introduction,  of  eyidence. 
The  plaintiffs  in  error  also  made  several  excep- 
tions to  the  charges  as  given,  and  to  the  refusals 
to  charge  as  requested. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  defendants  in  error  for  the  sum  of 
$2,177.57,  being  the  full  amount  of  the  demand 
and  costs;  to  review  which  Judgment  this  writ 
of  error  was  sued  out  The  plaintiff^  in  error 
claim  bv  their  assignments  that  the  court  in 
the  trial  below  oommitted  sixteen  different 
trron. 

Memr$,  Hewry  Edwin  Tremain  and  Mason 
W.  Tyler,  for  plaintiff  in  error: 

Under  the  contract  in  this  case,  defendants 
In  error  were  bound  to  deliver  articks  that 
answered  to  the  commercial  descriptioo,  "it^- 
centine  copal  varnish  "  and  "turpentine  Jp^oan 
iryer.** 

HicM  T.  Oodti,  10  Exch.  191;  Joding  T. 
Kifurtford,  18  0.  B.  N.  a  447;  White  t.  Hmer, 
71 N.  Y.  118;  Eawkinsr.  PmherUm,  61  N.  T. 
800;  HemhatD  v.  BMm,  0  Met  88. 

When  there  is  no  dispute  concerning  the 
facts  it  is  not  error  for  uie  court  to  instruct 
the  lury  that  the  evidence  does  not  warrant  a 
veraict  for  the  plaintiff  if  such  be  the  law  upon 
those  facts. 

Parki  V.  Bm,  63  U.  a  11  How.  862  (18:  780) ; 
Toland  v.  Bprague,  87  U.  8. 12  Pet  800  (0:1098): 
SehuefuMTdt  y.  AUm;  68  U.  S.  1  Wall.  869 
(17:  646);  MerehanU  Bank  ▼.  BtaU  Bank,  Tt 
U.  8.  10  WaU.  665  (19:  1025);  Mari<m  County 
V.  Clark,  U  U.  8.  278  (24:  59);  Byderr.  Wtnab- 
iMff,  L.  R.  4  Exch.  89. 

Tlie  court  erred  in  refusing  to  allow  plain- 
tiffs in  error  to  introduce  evidence  to  show 
that  the  article  was  not  merchantable  and  also 
in  refusing  to  charge,  as  requested,  that  de- 
fendants in  error  must  have  delivered  to  plain- 
tiffs in  error  a  merchantable  article. 

Jonet  v.  Jiut,  L.  R.  8  Q.  B.  197;  Mody  v. 
Oreg$on,  L.  R.  4  Exdi.  49;  Eoe  v.  8anbim, 
21  K.  Y.  552;  KeUoffg  Bridge  Co.  v.  HamOton, 
110  U.  a  116  (28:  89);  Marfarlane  t.  Taylor, 
L.  R  1  H.  L.  8c.  245. 

The  court  erred  in  refusing  to  allow  plain- 
tiffs in  error  to  prove  the  difference  in  value 
between  their  cloth  as  painted  with  the  Berry 
Brothers'  material,  and  the  same  cloth  painted 
with  a  fair  article  of  turpentine  Japan  and 
turpentine  varnish. 

Dushane  v.  Benedict,  120  U.  8.  686  (80: 810); 
French  v.  Vining,  102  Mass.  182;  DaH  v.  Zatm- 
heer,  9  Cent  Rep.  915,  107  N.  Y.  664;  White  y. 
MtUer.  71  N.  Y .  182;  Paeeenger  v.  Thorbum, 
84  N.  Y.  684;  BandaU  v.  B<^/m,  Bl.  A  El. 
84;  MUbum  y.  BeOani,  89  N.  Y.  58;  Woleott 
y.  MounU  86  N.  J.  L.  262;  FJick  y.  Wetherim, 
20  Wis.  898. 

Gains  prevented,  as  well  as  losses  sustained, 
may  be  recovered  as  damages  for  a  breach  of 
contract 

MaeterUm  v.  Mayor,  7  Hfll,  61:  Qrifin  y. 
OoUer,  16N.  Y.  4W:  Meeemorer.N.T.Shotd 
Lead  Co.  40  K.  Y.  482;  Wakeman  "f.WheeUrdb 


Wileon  Mfg-  Co.  2  Cent  R^.  180, 101  N.  Y. 
205. 

The  court  erred  in  refusing  to  charge  if  the 
sample  was  not  in  fact  an  artide  answerinc  to 
the  commercial  description  contracted  for, 
then  It  is  not  material  whether  the  articles  de- 
livered corresponded  with  the  sample. 

HeiUmU  v.  EickB(m,  L.  R.  7  C.  P.  488;  BeaJ. 
8ales  (ed.  1889)  858. 

Mr,  Jno.  E«  Parsons*  for  defendants  ia 
error: 

It  was  not  error  for  the  court  to  dedtae  to 
phrase  its  charge  in  language  fumiahed. 

NorthwcMtem  JL  Ine,  Go,  y.  Muekegom  Bank^ 
122  U.  a  501  (81:  1100). 

Where  goods  are  sold  by  sample,  and  where 
the  contract  requires  that  thev  shall  be  of  the 
same  quality  as  other  spedflea  goods,  the  obli- 
gation of  the  seller  is  discharged  if  the  goods 
are  of.  the  agreed  quality  and  correspond  with 
the  sample. 

8ande  v.  Taylor,  5  Johns.  896,  4ia 

In  the  case  of  the  ade  of  an  artida  of  aa 
agreed  quality,  there  is  no  warranty  that  it 
shall  answer  the  particular  purpose  totended 
by  the  buyer. 

Beck  V.  Sheldon.  46  N.  Y.  865. 

Where  goods  are  sold  by  sample  and  te 
contract  spedfles  the  quality  it  is  immateiial 
whether  tae  goods  delivered  are  or  are  doI 
merchantable  or  salable. 

Farkineon  y.  Lee,  2  East,  814;  Jonet  y.  Jiai^ 
L.  R.  8  Q.  B.  197;  BenJ.  8ale^  S  987. 

Where  a  buver  purchases  by  aamide  hs 
must  take  goods  which  correspond  with  the 
sample. 

ChanUr  y.  Bopkine,  4  Meea.  ft  W.  88a 

Parol  evidence  is  inadmissible  lo  vmiy  a 
written  contract  or  lo  add  a  warranty  not  cofr> 
tainedinit 

Mumfofd  y,  MePherton,  1  Johns.  414. 
'  If  the  affidavits  of  De  Witt  &  800,  that  oo 
the  second  and  third  days  of  tne  trial  they 
learned  of  matters  wnich  protected  them  agaimS 
haying  their  case  tried  before  the  Jury,  were 
true,  uie  law  will  not  tolerate  that  a  party  may 
go  on  for  ten  days  vrith  the  trial,  take  hu 
chance  of  the  result  and,  when  beaten,  for  the 
first  time  complain. 

Fox  y.  HaeeUon,  10  Pick.  875;  Oale  y.  JT.  T. 
a  dt  H,  B.  B.  Co.  18  Hun,  1;  Vahemte  y. 
Bryan,  66  How.  802. 

Mr.  Juttiee  J^mmmr  delivered  the  opinion  of 
the  court: 

It  is  not*  necessary  to  examine  the  sixteen  as- 
signments of  error  in  detalL  When  analyzed 
they  are  resolved  into  one  or  other  of  tbese 
three  propositions: 

(1)  That  under  a  contract  for  the  future  de> 
livery  of  goods,  such  as  was  made  In  this  case, 
and  by  the  terms  of  this  agreement,  it  was  still 
necessary  that  the  goods  delivered  should  000- 
form  to  a  common  commercial  standard,  and 
should  be  adapted  to  the  known  uses  of  the 
vendee,  notwiUistanding  the  express  tenna  of 
the  vrritten  contract 

(2)  That  the  court  erred  in  refustag  lo  treat 
the  previous  contract  between  Berry  Brotben 
and  the  De  Witt  Wire  Cloth  Company  as  a 
part  of  the  contract  in  controversy ,  bv  ref  ereou. 

(8)  That  the  court  erred  in  exduoing  the  an- 
tecedent parol  tfotfo^icMMi  offered  as  a  part  of  the 
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coBtraoti  cr  as  competent  to  explain  and  inter* 
pret  it. 

We  win  conaider  these  general  propositiona 
r3121  ^  ^®  order  atated.  Firtt.  The  contract  be- 
^  tween  the  parties  was  in  writing  and  contained 
an  express  warranty  as  to  the  Quality.  It  says: 
"These  goods  [arejto  be  exacUy  the  same  qual- 
ity as  we  make  for  the  De  Witt  Wire  Cloth 
Ciompany  of  New  York,  and  as  per  sample  bbls. 
deliyerea."  Now  there  is  good  authority  fpr 
the  proposition  that  if  the  contract  of  sale  is  in 
writing  and  contains  no  warranty,  parol  evi- 
dence IS  not  admissible  to  add  a  warranty.  Van 
Ostrand  t.  Beed,  1  Wend.  424;  Lamb  v.  OrafU, 
12  Met  858;  Dean  v.  Moi^,  4  Conn.  482; 
Heed  y.  Wood,  9  Yt.  286;  1  Parsons  on  Cont. 
(6th  ed.)  689. 

If  it  be  true  that  the  failure  of  a  vendee  to 
exact  a  warranty  when  he  takes  a  written  con- 
tract precludes  him  horn  showing  a  warranty 
by  parol,  a  mtUto  fortiori  when  his  written  con- 
tract contains  a  warranty  on  the  identical  ques- 
tion, and  one  in  its  terms  inconsistent  with  the 
one  claimed. 

In  the  case  of  Ths  Beetide,  2  8umn.  567,  Mr, 
Justice  Story  said:  "I  apprehend  that  M  never 
can  be  proper  to  resort  to  any  usage  or  custom 
to  control  or  yary  the  positive  stipulations  in  a 
written  contract,  and  a  fortiori  not  in  order  to 
contradict  them.  An  express  contract  of  the 
parties  is  always  admissible  to  supersede,  or 
vary  or  control  a  usage  or  custom;  for  the  lat- 
ter may  always  be  waived  at  the  will  of  ^e 
parties.  But  a  written  and  express  contract 
cannot  be  controlled  or  yaried  or  contradicted 
by  a  usage  or  custom;  for  that  would  not  only 
be  to  admit  parol  evidence  to  control,  vary  or 
contradict  written  contracts,  but  it  would  be  to 
allow  mere  presumptions  and  implications, 
properly  arising  in  the  absence  of  Miy  positive 
expressions  of  intention,  to  control,  vary  or 
cooiradict  the  most  formal  and  deliberate  writ- 
ten declarations  of  the  parties."  The  principle 
is,  that  while  parol  evidence  is  sometimes  ad- 
missible to  explain  such  terms  in  the  contract 
as  are  doubtful,  it  is  not  admissible  to  contra- 
dict what  is  plain,  or  to  add  new  terms.  Thus, 
where  a  certain  written  contract  was  for  "prime 
singed  bacon,"  evidence  offered  to  prove  that 
by  the  usage  of  the  trade  a  certain  uititude  of 
deterioration  called  "average  taint"  was  allowed 
to  subsist  before  the  bacon  ceased  to  answer 
^.  that  description,  was  held  to  be  inadmissible. 
[313]  I  Greenleaf  on  Evidence,  sec.  292,  noteS;  Tates 
V.  Pyn,  6  Taunt.  446;  Barnard  v.  KeUogg,  Tl 
U.  8. 10  Wall.  888  £19: 9871;  Bliven  v.  New  Eng- 
land Screw  Oo,  64  U.  S.  28  How.  420  [16:  510J; 
Odrieks  v.  Ford,  64  U.  S.  28  How.  49  [16: 584] . 

There  are  numerous  well  considered  cases 
that  an  express  warranty  of  quality  excludes 
any  implied  warranty  that  the  articles  sold 
were  merchantable  or  nt  for  their  intended  use. 
International  Pavement  Co,  v.  Smith,  17  Mo. 
App.  264;  Johnson  v.  Latimer,  71  Ga.  470;  Cos- 
i^ove  v.  Bennett,  82  Minn.  871;  Shepherd  y. 
Oilroy,  46  Iowa,  198;  McQraw  y.  Fletcher,  85 
Mich.  104. 

Nor  is  there  any  conflict  between  these  au- 
thorities and  others  like  them  on  the  one  hand, 
and  those  on  the  other,  which  bold  that  goods 
sold  by  a  manufacturer,  in  the  absence  of  an 
express  contract,  are  impliedly  warranted  aa 
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merchantable,  or  as  aoited  to  fha  known  par- 
pose  of  the  buyer.  Dushane  t.  Benedict,  120 
U.  S.  680,  686  [80:  8101,  and  caaet  there  dted. 
It  is  the  existence  of  the  express  warranty,  or 
its  absence,  which  determines  the  question.  lo 
the  case  at  bar  there  waa  such  an  express  war- 
ranty of  quality  in  terms.  Not  only  that,  but 
there  was  a  sample  delivered  and  accepted,  aa 
such.  The  law  is  well  settled  that,  under  such 
circumstances,  implied  warranties  do  not  exist. 
Mumford  v.  McPhenon,  1  Johns.  414;  Sandi 
y.  Taplor,  5  Johns.  895;  Beck  v.  Sheldon,  48 
N.  Y.  865;  Parkinson  v.  Lee,  2  East,  814.  In 
Jones  y.  Jvsi,  L.  R  8  Q.  B.  197,  quoted  b^ 
Mr.  Benjamin  in  his  work  on  Sales,  g  657,  Mel- 
lor, «/.,  delivering  the  opinion  of  the  oourt,  laid 
down,  among  others,  the  following  rule: 
"Where  a  known  described  and  defined  article 
is  ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  by  the  purchaser  for  a 
particular  purpose,  still,  if  the  known  defined 
and  described  thing  be  actually  supplied,  there 
is  no  warranty  that  it  shall  answer  Uie  particu- 
lar purpose  intended  by  the  buyer."  Chanter  t. 
^emJbVitf,  4  Mees.  &  W.  899;  OUitantY.  Bayley, 
5  Q.  B.  288. 

Examining  now  the  express  terms  of  the  con- 
tract, in  order  to  see  what  they  are,  and  wheth- 
er they  fairly  import  the  warran^  claimed  by 
the  plaintiffs  in  error,  we  find  them  to  be  aa 
follows: 

"These  goods  to  be  exactly  the  same  quality 
as  we  make  for  the  De  Witt  Wire  Cloth  Com- 
pany of  New  York,  and  aa  per  sample  bblai 
delivered.  Turpentine  copal  varnish,  at  65  eta. 
per  gallon.  Turpentine  japan  dryer,  at  55  eta. 
per  gallon." 

There  are  here  three  items  of  description 
claimed  bv  the  plaintiffs  in  error:  (1)  That 
they  should  be  the  same  as  those  made  for  the 
De  Witt  Wire  Cloth  Company:  and  there  is  no 
evidence  whatever  that  they  were  not  the  same, 
nor  is  a  difference  in  this  respect  any  part  of 
their  claim.  (2)  That  they  should  conform  to 
a  sample  delivered;  and  here  again  is  an  entire 
absence  of  testimony  to  show  any  difference, 
and  a  want  of  any  such  claim  by  the  plaintiffs 
in  error.  The  whole  question,  therefore,  as  to 
this  branch  of  the  case  turns  upon  the  effect  of 
the  use  of  the  expressions  "Turpentine  copal 
varnish,  at  65  cts.  per  gallon.  Turpentine  iapan 
dryer,  at  55  cts.  per  gallon."  The  plaintiffs  in 
error  maintain  that  the  defendants  in  error 
thereby  engaged  to  deliver  articles  known 
to  the  trade  by  those  names,  and  of  a  certain 
standard  of  ouality.  We  do  not  so  construe  the 
writing.  Ail  the  terms  descriptive  of  the  qual- 
ity are  found  in  the  sentence  preceding.  These 
sentences  are  nothing  but  stipulations  in  re- 
spect to  the  prices  to  be  paid,  and  were  not  in- 
tended to  fix  quality. 

There  is  this  furiher  to  be  said.  We  have 
carefully  examined  the  record  in  this  case,  and 
are  impressed  with  a  conviction  that,  whatever 
^e  fact  may  be,  the  evidence  adduced  falls  to 
show  any  such  general  usage  of  trade  in  respect 
to  the  standard  of  these  preparations,  or  in  re- 
spect to  their  designations,  as  is  claimed  by  the 
plaintiffs  in  error.  Their  position  is,  that  the 
words  "turpentine  copal  yamish,"  etc.,  if  con- 

899 


[3141 


t76-290 


SUFBBMX  OOUBT  09  THB  UnTTBD  BtATBB. 


Oct.  T 


tidered  tt  all  ■•  t  stipulmtion  ■•  to  qualitr, 
would  mean  a  varnish  in  which  the  liquid  ele- 
ments were  to  he  so  composed  that  at  least  50 
per  cent  of  them  should  he  turpen  tine.  In  Obr- 
ter  V.  Oridt,  4  Hurlst.  A  N.  417,  Pollock.  O, 
J?.»  observed  that  **if  a  party  seeks  to  make  oat 
that  certain  words  used  in  a  contract  have  a 
different  acceptation  from  their  ordinary  sense, 
either  for  Uie  purposes  of  trade,  or  within  a 
certain  market,  or  in  a  particular  country,  he 
must  prove  it;  not  bv  calling  witnesses,  some 
[8161  o^  whom  will  say  it  is  one  way  and  some  the 
other,  and  then  leaving  it  to  the  jury  to  say 
which  they  helieve;  buC  by  clear,  distinct  and 
irresistible  evidence." 

We  pass  now  to  the  second  pfopo«ition  of  the 
plaintiffs  in  error,  that  the  court  erred  in  refus- 
ing to  charge  the  Jury  that  if  the  goods  deliv- 
ered to  them  as  turpentine  were  not  the  best  of 
tibeir  kind,  as  guaranteed  byreference  to  the 
contract  with  Uie  De  Witt  Wire  Cloth  Com- 
pany, they  should  And  for  them.  The  answer 
to  toe  proposition  seems  obvious;  it  is  but  an 
effort.  In  a  different  ahape,  to  vary  the  written 
contract  made.  The  terms  of  that  contract 
were  not  "These  goods  to  be  exacUy  the  same 
quality  as  we  have  heretobefore  eoniraeied  to 
make  for  the  De  Witt  Wire  Cloth  Company 
and  as  per  sample  bbls.  delivered;"  bat  were, 
"These  goods  to  be  exactly  the  same  quality  as 
we  make  for  the  De  Witt  Wire  Cloth  Company," 
etc.  There  is  here  no  reference  whatever, 
either  express  or  implied,  to  the  contract  with 
the  De  Witt  Wire  Cloth  Company;  what  goods 
were  in  faet  made,  not  what  were  agreed  to  be 
.  made,  was  the  standard.  To  fix  that  standard 
of  goods  produced,  and  not  goods  contracted 
for,  yet  more  firmly  as  the  measure  of  quality, 
a  subsequent  clause  was  written~"ana  as  per 
sample  bbls.  delivered."  It  is  dear  that,  under 
the  contract,  if  the  goods  produced  for  the  De 
Witt  Wire  Cloth  Companv  varied  from  the 
samples  delivered,  the  plaintiffs  in  error  had 
the  right  to  insist  on  the  test  by  the  sample. 
It  is  manifest  that  the  terms  of  the  other  con- 
tract were  not  present  to  the  minds  of  the  par- 
ties to  this  contract  The  plaintiffs  in  error 
fixed  the  terms  of  their  warranty,  and  we  can- 
not import  other  terms  into  the  writing. 

The  third  proposition,  that  the  court  erred 
in  excluding  evidence  of  an  antecedent  conver- 
sation between  the  salesman  and  one  of  the 
plaintiffs  in  error,  is  disposed  of  by  the  well- 
settled  rule,  that  '*when  parties  have  deliberate- 
ly put  thehr  engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  conclusively  presumed  that 
the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  undertaking,  was 
fvi A1  reduced  to  writing;  and  all  oral  testimony  of  a 
l«»ioj  -preyious  eoUoquium  between  the  parties,  .  .  . 
as  it  would  tend  in  many  instances  to  substitute 
a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice,  pos- 
sibly, of  one  of  the  parties,  is  rejected."  1 
Greenleaf,  Ev.  sec.  275,  and  authorities  cited; 
WhiU  V.  National  Bank,  102  U.  8.  658  [20: 
2501;  Metca^f  v.  W%Uiami,l(A  U.  8.  28J28: 
«65l;  MarUn  v.  CMe,  104  U.  8.  80  [28:  647]. 

On  the  whole  case  we  find  no  material  error, 
and  the  Judgment  €f  ike  eouH  betote  i$  qfflrmed. 
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THE  CHICAGO,  MILWAUKEE  AND  ST. 
PAUL  RAILWAY  COMPANY,  Appt.. 

•• 

THB  THIRD  NATIONAL  BANE  OF 

CHICAGO. 

(See  8. 0.  Beporter^  ed.  tn-ML) 

BaUread  eompanp,  when  liaNe  for  debte  ef  mrn- 
Mktr  company  uihoee  property  hat  been  leaeed 
l9  it—priperty  of  corporation,  Uabte  for  it» 
dAte^truti  fund  oroee  biU—'equiiaNe  rem&- 
dim    amenSnmtt  at  hearing. 

L  Where  one  raiUroad  company  leased  and  ma^ 
rendered  all  Its  property  to  another  railroad 
oompany  for  the  purpose  of  proeuring  money 
to  pay  Ueos  thereon,  and  tbe  leswe  oovenanted 
in  effeot  to  pay  and  diaoharge  all  Judgment  Uena 
founded  oo  existing  claims  and  to  return  the  de- 
mised property  to  theleflsor,  at  the  end  of  the 
lease,  and  the  lessee  also  received  proceeds  of  the 
bonds  secured  by  a  trust  deed  on  the  property, 
ttie  owner  of  Judgments  against  the  lessor  is  en- 
titled to  a  decree  requiring  the  lessee  to  pay  the- 
amoQttt  of  such  Judgments. 

IL  A  corporation  in  debt  cannot  transfer  its  entlr» 
properly  by  lease,  so  as  to  prevent  the  applicatloa 
of  the  pr<^>erty  to  the  satlsfaotlon  of  its  debCi. 

t.  The  properties  of  a  corporation  constitute  » 
trust  fund  for  the  payment  of  its  debts;  and,  when 
there  is  a  misappropriatioo  of  the  funds  of  acor- 
pcumtion,  equity,  on  behalf  of  the  creditors  of 
such  corporation,  will  follow  the  funds  so  di- 
verted. 

i.  Wheie,  in  a  court  of  equity,  an  apparent  lega» 
burden  on  property  is  challenged,  the  court  has 
Jurisdiction  of  a  cross-bill  to  enforce,  by  Its  owd> 
procedure,  such  burden. 

a.  A  court  of  equity  which  denies  legal  remediea 
may  enforce  equitable  remedies  for  the  8am» 
debt;  and  an  application  for  the  latter  is  not  for- 
eign to  a  bill  for  the  former. 

a.  Amendment  to  a  cross-bill  may  be  allowed  at 
the  bearing  simply  to  enable  the  croes-complain- 
ant  to  avail  itself  of  what  has  been  alleged  and 
proved  by  the  original  complainants,  although 
thereby  is  presented  a  new  and  independent  basis 

of  relief. 

[No.  174.1 
Argued  Jem.  S,  1890,    Decided  March  17, 1S90. 

APPEAL  from  a  decree  of  the  Circait  Court 
of  the  United  States  for  the  Northern 
District  of  Illinois  that  the  Chicago,  Milwau- 
kee and  St  Paul  Railway  Comoany  pay  in  to 
the  clerk  of  this  court  a  sum  sufficient  to  satisfy 
the  judgment  in  favor  of  the  Third  National 
Biuik  of  Chicago  against  the  Chicago  and 
Pacific  Railroad  Companv,  including  also  the- 
amount  with  hiterest  paid  by  said  Bank  to  re- 
Nora.—^  to  indtoiOual  habUUiy  of  atoekhoUlerp 
for  eorporaU  daMc,  see  fiots  to  Hatch  v.  Dana, »: 

88S. 

Am  Co  dfsiolutlofi  of  eorporatiom.  and  egeA  <m 
debUownedln/them^aindonthekrpropertiheeBnoU 
to  Mumma  v.  The  Potomac  O0.8:  M6w 

Am  to  Jidukary  poeition  of  directors;  their  oon- 
tractM  and  dedUngB  with  corporation*,— see  iioCe  to 
Eoehler  v.  Black  River  Falls  Iron  Oo.  17:  810. 

One  who  acquires  a  Urvet  estate^  wUh  knowiUdQ^  ot 
Xh/t txwAy i§ »u/J!^cct Vo the  «me  dtit<«8, om toth^tmuL, 
Of  Vhe  oriQinal  tnuiee;  cestui  que  trust  may  fcOow 
nroomtu.   flee  ntibe  to  Wormley  v.  Wormley,  S:  aSL. 

Ig4  U.  8. 


1889.       Ohxoaoo,  M.  &  St.  p.  R  Ck>.  y.  Tbibd  Natiohal  Bank  ov  Ohxoaoo.       979^890 


ieem;  mod  in  case  of  faflure  to  pay  said  money 
chat  a  reoeiver  be  appointed  of  the  properly 
U)  pay  said  moneys  out  of  the  earning  of  the 
road.    JfflfTMd. 
The  facts  are  stated  in  the  opinion. 

SpinioD  below,  28  Fed.  Rep.  820. 
r.  ^  Waiker»  for  appellant: 

A  cross-bill  is  a  matter  of  defense,  and  Is 
oonflned  to  the  matters  in  litigation  in  the 
origioal  suit 

Story,  Sq.  PI.  gg  880, 808, 881;  Toung  y,  OoU. 
%  Blatchf.  878;  OaUaUan  ▼.  Ounningham,  8 
Oow.  861;  Waldm  v.  Bodley,  80  U.  8.  14  Pet 
156  (10:  808);  Skutm  ▼.  Wr^lU,  U  Yt.  808; 
Orom  V.  DeVaUe,  68  U.  8.  1  Wall.  6  (17:  61Q. 

It  can  be  sustained  only  on  matters  growing 
out  of  the  original  bill. 

Thompson  v.  Shoemaker^  68  HL  266;  Lund 
▼.  8kane$  Bank,  06  111.  181;  Oage  ▼.  Mayer,  6 
West  Rep.  406, 117  Dl.  682;  Dania  ▼.  Marri- 
9on,  6  Dana,  186;  Orabtree  ▼.  Banks,  1  Met 
(Ey.)  482;  Rutland  y.  Ri^,  24  Vt  181;  Ayre$ 
▼.  Carver,  68  U.  a  17  How.  601  (l^:  170); 
Pindafl  ▼.  Trevor,  80  Ark.  240;  Bee  ▼.  Louie, 
91  Ind.  470;  HaU  Lumber  Co.  t.  Quetin,  54 
Mich.  624;  Cartwright  t.  Clark,  4  Met.  104; 
ICemp  ▼.  MaekreXL  8  Atk.  812;  Bubber  Oo.  ▼. 
Goodyear,  76  U.  8.  9  Wall.  807(19:  587);  Ma^h 
flotcer  v.  The  Doee,  91  U.  8.  881,  885  (iS: 
854.855). 

No  decree  can  be  founded  npon  new  and 
ciistinct  matters  introduced  by  a  cross-bill  which 
were  not  embraced  in  the  original  suit 

1  Daniell,  Oh.  Pr.  549,  note  2:  May  y.  Arff^ 
etrong^  8  J.  J.  Marsh.  262;  Darnel  y.  Morrieon, 
6  Dana,  186;  Field  y.  SehiefeUn,  7  Johns.  Oh. 
252;  Joeey  y.  Bogere,  18  Ga.  478;  Andrewe  y. 
Hobeon,  28  Ala.  210;  Oouvemeury,  Blmendoff, 
4  Jobns.Oh.  857;  QHfUhY.Merritt,\91i(,Y.m. 

An  amendment  will  not  be  allowed  at  hear- 
ing which  will  prejudice  or  surprise  defendant, 
or  wfll  change  the  issues. 

Moehierv,  Knox  College,  82  III  155;  FarweU 
T.Meyer,dtiItl.  40;  Eewitty.Dement,  57  III  500. 
502;  Lewie  y.  Lanphere,  70  HI.  187. 180;  Booth 
▼.  Wiley,  102  HI.  84,  100;  Am.  Bible  Society  y. 
Price,  8  West  Rep.  66.  115  Dl.  628-666;  The 
Tremolo  Patent  (Tremaine  y.  Hitchcock),  00  U. 
8.  28  WalL  518,  527  (28:  07,  08);  Hardin  y. 
Boyd,  118  U.  8.  756  (28:  1141);  Shields  y.  BtBt- 
rote.  58  U.  8. 17  How.  180  (15:  158);  Snead  y. 
McCouU,  54  U.  8.  12  How.  407,  421,  422  (18: 
1048,  1050);  Oglesby  y.  AttriU,  14  Fed.  Rep. 
214;  Land  Co.  y.  Mkins,  20  Fed.  Rep.  545. 

If  the  courts  below  abuse  their  discretion  in 
permitting  amendments  at  hearing,  their  action 
will  be  reyiewed. 

Jefferson  County  y.  Ferguson,  18  Dl.  88,  85; 
Mason  ▼.  Pair,  88  DL  104;  Booth  y.  Wiley,  102 
Dl.  84, 100;  Gordon  y.  Reynolds,  114  Dl.  118, 
128. 

Messrs.  Hunting^n  W.  Jackson'  and 
John  H.  Thompson,  for  appellees: 

Wbeneyer  a  cr^itor  has  a  trust  in  his  fayor 
or  a  lien  upon  property  for  the  debt  due  him, 
he  may  go  into  equity. 

Case  y.  Beauregard,  101 U.  8. 688  (25:  1004); 
Weyauujcga  y.  Ayling,  00  U.  8.  110  (24:  470); 
Tappan  y.  Evans,  11  N.  H.  811;  HoU  y.  Bcfn- 
eroft,  80  Ala.  108;  Hopkins  y.  Granger,  52  DL 
504;  Henry  County  ▼.  Winnebago  Swamp 
I)r€i7mge(Jo.^Jl\.4M\OoMkmty.Matteson,^ 
Dl  f»7. 


When  a  debtor  conyeys  proper^  to  a  tnistea 
for  the  payment  of  his  debt,  if  the  trustee  fails 
or  refuses  to  so  apply  it.  a  court  will  compel 
him  to  appropriate  it  to  the  purpose  designed. 

Ber^frow  ▼.  Psa/ree,  68  DL  125;  PhilUps  ▼ 
Bt4me,Vli  DL  77;  Norton  ▼.  Hixon,  25  DL  480, 
466;  Story,  Eq.  Jnr.  §  605. 

As  long  as  trust  property  can  be  traced  and 
followed,  the  property  into  which  it  has  been 
oonyerted  remains  suoject  to  the  trust 

Cooky.  TulUs,^V.  8. 18 Wall.  882(21:  088); 
Butten  ▼.  Union  Pae.  Co.  17  Fed.  Rep.  480; 
Walser  ▼.  Sdigman,  18  Fed.  Rep.  416;  Jfd- 
ehanies  Bank  of  Alexandria  ▼.  Seton,  26  tJ.  8. 
1  Pet  800  (7:  155);  BalHmare  C.  Not.  Bank 
▼.   Conn.  Mut  L.  Ins.   Oo.   104  U.    8.    54 


How.  120  aO:  488). 

The  agreement  gaye  the  Bank  a  right  of 
Jadidal  process  against  the  Milwaukee  Com- 
pany in  case  of  nonpayment 

Hervw  ▼.  minois  Midland  B.  Ob.  ftS  Ved. 
Rep.  170. 

By  the  Judffment  in  fayor  of  the  Bank,  the 
property  of  the  Pacific  Company  was  charged 
with  its  payment,  and  the  Milwaukee  Company 
accepted  the  property  thus  charged  and  agreed 
to  pay  the  same. 

Uriag  ▼.  Banks,  50  Aia.  817;  Gordon  w.  Me- 
OuUoh,  66  Md.  248;  Downer  t.  BraekeU,  21 
Yt  602;  Ketchum  ▼.  St.  Louis,  101  U.  8.  806- 
800^:  000);  Be  Strand  Music  HaU  Oo.  9  D^ 
O.  J.  &  8.  147;  Pin^  r.  Anthony,  8  Allen, 
586;  IJones,  Mortgages,  §  162;  Willard,  £q. 
Jur.  462;  Watson  y.  Duke  of  WeUif^ton,  1 
Russ.  ft  M.  602;  Teates  ▼.  Grooes,  1  Yes.  Jr. 
280;  LeU  y.  Morris,  4  8im.  607;  Be  parte 
Alderson.  1  Madd.  58. 

The  Chicago  and  Padflc  and  the  Chicago. 
Milwaukee  and  St  Paul  Roads  are  estopped 
from  contesting  the  yalidity  of  the  sale  under 
the  Tabor  judgment. 

OarweUy.  Moeonkey,  5  Pa.  168;  Holmes  y. 
Steele,  28  N.  J.  Eq.  178;  Lucas  y.  Hart,  5 
Iowa,  415;  Austin  y.  Loring,  68  Mo.  10; 
Tumor  y.  Watkins,  81  Ark.  420-440;  Maqwh 
keta  y.  WiUey,  85  towa,  828;  Morgan  y.  Chi- 
eagodA.B.Oo.WJ3.^.niQ  (24:  744);  Bank 
of  U.  S.  y.Lee,9S  U.  8.  18  Pet  107'(10:  81); 
MerchanU  Bank  y.  State  Bank,  77  U.  8.  10 
WalL  604  (10:  1008);  Baker  ▼.  PratL  15  Dl. 
568;  Mills  y.  Graves,  88  DL  455;  People  y. 
Brown.  67  Dl.  485:  Knoebel  y.  Kireher,  88  DL 
808;  Smith  y.  Nowton,  88  Dl.  280;  Int&r- 
national  Bank  y.  Bowen,  80  111.  541;  Biggins 
y.  Ferguson,  14  DL  260;  Close  y.  GUnwood 
Cemetery,  107  U.  8.  466  (27:  408);  Thompson 
y.  Hammond,  1  Edw.  Ch.  407-506. 

The  property  seized  was  the  entire  property 
of  the  Chicago  and  Pacific  Road.  It  cannot 
be  said  therefore  that  if  the  sale  had  taken 
place,  the  reralt  would  haye  been  to  destroy 
utterly  the  yalue  of  the  property, 

PhAad^ia  d  B.  O.  R  Co^s  App.  70  Pa. 
855;  Cos  y.  Johnson,  18  Ind.  218;   TalboU  y. 
Hale,  72  Ind.  1;  Sells  ▼.  Johann,  27  Fed.  Rep. 
827;  Ludlow  y.  Clinton  Lino  B.  Oo.  I  Flipp 
25;  Milwaukee  d  M.  B  Oo.  y.  Ohamberlaiif 
78  U.  8.  6  Wall.  748  (L9:  850);  Milwaukee  « 
M.RO^w.  James,  78  U.  a  6  WalL  760,  752 
(18:  864). 

Ml 
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S76-290  SuFBBiaB  Coubt  of  thb  UnrnsD  Statsb.  Oct  Tkm, 

Mr,  Jttitiee  Brewer  deUvered  tlie  opinion  the  following  manner:    Bnch  creditor,  hit  fi- 

of  the  court:  ecutors,  administraton  or  aasignfl,  may  rae  oat 

Id  1865,  by  a  special  Act  of  the  Legifllatuie  an  execution  upon  his  judgment  or  decree,  and 

of  niinois,  me  Chicago  and  Pacific  Kailroad  place  it  in  the  hands  of  the  sheriff  or  other 

Company  was  organia^  as  a  body  corporate,  proper  officer  to  execute  the  same,  who  shaD 

with  authority   to   construct  and  operate  a  indorse  upon  the  back  thereof  a  levy  of  the 

railroad  from  the  City  of  Chicago  to  the  Mis-  premises  desired  to  be  redeemed;  and  the  pe^ 

fiissippi  Biver,  at  a  point  near  Savanna,  both  son  desiring  to  make  such  redemption  shall 

points  being  within  the  State  of  Illinois.    In  pay  to  such  officer  the  amount  for  which  the 

1872  it  executed  a  trust  deed  upon  its  property  premises  to  be  redeemed  were  sold,  with  inte^ 

to  secure  $3,000,000  of  bonds.    On  March  9,  est  thereon  at  the  rate  of  eight  per  centum  per 

1876,  judgment  was  rendered  against  it  in  the  annum  from  the  date  of  the  sale,  for  the  use 

United  States  Circuit  CourtfortheNorthemDis-  of  the  purchaser  of  such  premises,  hia  ezeco* 

trict  of  Illinois  for  the  sum  of  $8,499.78,  in  tors,   administrators  or  assigns;    whereupon 

favor  of  Horace  Tabor.    Execution  was  first  is-  such  officer  shall  make  and  file  in  the  office  of 

sued  upon  this  Judgment  September  9,  1876.  the  recorder  of  the  county  in  which  the  mm* 

On  May  27, 1876,  smt  was  brought  to  foreclose  ises  are  situated  a  certificate  of  such  reoemp- 

the  deed  of  trust.    After  a  decree  in  such  fore-  tion,  and  shall  advertise  and  offer  the  premises 

closure,  and  on  May  1, 1879,  the  property  was  for  sale  under  said  execution  aa  in  other  casei 

sold  on  an  order  of  sale,  for  $916,100,  to  John  of  sale  on  execution*'*    Starr  A  CurtlaB^  m. 

I.  Blair  and  others.    Subsequent  to  Aprfl'2,  Statutes,  chap.  77.  g» 

1880,  but  within  the  year  prescribed  by  statute,       mu«  **ww»*.-^i««.  i«.^  ^^^  ^  -*«-#-«— !♦- 

the  Chicago  and  Piciflc  Bailroad  Company  ^*^ti,If^J?«!„5^^^^ 

redeemed  the  property  from  the  sale  undwthe  Tu^  ^  section,  and  the  marshal  a^^^rt^ 

foreclosure  decK^e  ChicagoT  Milwaukee  I?®  "f^  ''^^}JSF^k  ""iS^^  ^S2^  rt 
and  St  Paul  BaSway  O^mpSy  Sving  a^  heretofore  stated,  the  redempUon  by  theOit 

vanced  the  money  thwefor.  ^l  the  ifth  of  «^«°  *°^/*^^5S.  ??^oS?"P*°Ln "  ^u** 
PebrW^1880,wLchVasafter^^^^  "^TL"^"^^  ^  the  Chicago,  l^waukea 

sale  but^ore  the  redemption,  the  TOrd  Na-  *°^  »^  ^*^'  Bailway  Company.    This  ad. 
tional  Bank  of  S^  brought  ^^"'^Sf"*  ""^  °^'*J?.P^'S2S°'*k?'k**'*" 

SSEoS^So^r  £^^Jt^u  M  •K'u^^^to  ^°e  ^^u^^o^t  tt^  SS 

Bailroad  Conapany,  upon  notes  ^ven  by  the  Ki/TSi  Wonir   i««ninH«n«  «Fm«  r^«>^  h^  th. 

company 

the  8d  oi 

in    that 

$86.165.„. ,, 

r^h^4'S^]'^%T88t"^^^^  ^e^r^th^lrsV^a^S^S^i.^^^ 

the  redempSon  from  the  foreclosure  sale,  the  ?,!?«±^' ^h'L^^tn^^      SSSSL  Sf  SJ 

property  o?  the  Chicago  and  Pacific  Bailroad  Sn^^n^^ol^t^!l«S^t?^^'i5^,^ 

Company  was  sold.  u£der  an  execution  issued  l^^  companies  executed  a  joint  trust  deed  upoa 

upon  the^Tabor  judgment,  to  Albert  Keep,  to  ^}^^ZJ^T^n^^  t^S.  t^i^IS!"^^ 
whom  the  certiScate  of  sale  was  execu  ed.   ^.000,000  of  bonds,  payable  in  thirty  yews. 

The  nroDertv  so  sold  was  d^crih^  JfoUows-    ^^  *^®   *®^'  ^^^^   ^***  ^^'  ^^  7®*^  ^ 
ine  property  so  sola  was  descnoed  as  roiiows.   ^^^^j,  ^^^^^^  ^j,j  ^^^  convenience  be  called 

"All  and  singular  the  railroad  of  the  Chicago  the  Pacific  Company)  not  only  disabled  itself 
and  Pacific  Bailroad  Company,  as  the  same  is  from  performing  the  functions  and  dischaig- 
now  surveyed,  laid  out,  constructed  and  located  ing  the  duties  of  its  incorporation,  but  alM 
in  the  Counties  of  Cook,  DuPage,  Kane.  De-  transferred  all  its  property  and  franchises  to 
Kalb,  Ogle  and  Carroll,  in  the  State  of  Illinois,  the  lessee  (hereafter  called  the  Milwaukee  Corn- 
including  the  road-bed,  stations  or  station-  pany).  The  consideration  of  the  lease  was  $1, 
houses,  depot  grounds,  rails,  ties,  fences,  and  the  performance  of  the  covenants  of  the 
bridges,  viaducts  and  culverts,  and  all  other  lease  by  the  lessee.  The  Pacific  Company 
buildings  and  structures,  as  well  as  engine-  was  larcrely  indebted  outside  of  the  amount 
houses,  machine  and  other  shops  used  in  con-  secured  by  the  trust  deed:  it  therefore  aurrea- 
nectlon  with  said  railroad."  dered  to  liie  Milwaukee  Company  all  the 
On  June  4, 1882,  Albert  Keep,  the  purchaser,  means  it  had  of  discharging  its  indebtednesa 
assigned  the  certificate  of  sale  to  Alexander  Among  the  recitals  in  the  lease  are  these: 
Mitchell,  the  president  of  the  Chicago,  Mil-  "Whereas  certain  other  parties  to  whom  the 
waukee  and  St.  Paul  Bailway  Company  The  said  party  of  the  second  part  was  so  as  afore- 
judgment  debtor,  not  redeeming  within  the  said  indebted  have  prosecuted  their  aeveral  de- 
year  the  Bank,  as  judgment  creditor,  on  Sep-  mands  in  the  Superior  and  Circuit  Courts  of 
tember  25,  1882,  redeemed  from  the  execution  ck)ot  County,  and  other  courte  of  the  State  of 
sale  by  the  pavment  to  the  Doarshal  of  the  niinois,  and  have  procured  divers  Judgments 
necessary  sum.  $5,804.20,  and  this  redemption  thereon,  which  now  remain  unpaid  and  unsat- 
(                           S?°?y,7*®  JRJ^^i^  ^°^  '^^j,!?^  ^y  Alexander  igflgd  of  record,  and  are  a  lien  upon  the  prop- 

Mitchell.  The  Statute  of  Illinois,  with  refer-  erty  of  the  said  party  of  the  first  part,  and 
«nce  to  such  redemptions,  provides  as  follows:  other  of  said  demands  still  remain  unliqui- 
"Sec.  20.  If  such  redemption  is  not  made,  dated;  and  whereas  the  said  party  of  the  see- 
any  decree  or  judgment  creditor,  his  executors,  ond  part,  at  the  request  of  the  said  partj  of 
administrators  or  assigns,  may,  after  the  expi-  the  first  part,  now  proposes  to  aid  the  party  of 
ration  of  twelve  months  and  within  fifteen  the  first  part  in  procuring  a  sufficient  aum  of 
months  after  the  sale,  redeem  the  premises  in  money  to  redeem  said  property  from  the  afore- 

W2  134  r.  S. 
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laid  sale,  and  to  protect  add  property  from  all 
the  aforesaid  Talid  jadgment  lieos,  and  also  to 
extend  and  construct  toe  road  of  said  party  of 
the  first  part  to  the  Mississippi  River;  .  .  . 
«nd  also  to  pay  all  taxes,  charees  or  assessments 
imposed  or  assessed,  or  whidi  may  be  here- 
after imposed  or  assessed,  upon  the  property 
or  premises  of  the  party  of  the  first  part. 

And  among  the  covenants  of  the  leasee  are 
these: 

"The  said  party  of  the  aeoond  part,  in  con- 
iideration  of  the  said  demise  and  lease  so  as 
aforesaid  made  by  the  said  party  of  the  first 
part,  hereby  covenants  and  agrees  that  it  will 
take  np,  pay,  cancel,  satisfy  and  discharge  the 
said  three  thousand  bonds  of  one  thousand 
dollars  each  at  maturity  thereof,  and  will  pay, 
cancel  and  discharge  each  and  every  of  the 
coupons  or  interest  warrants  attached  to  the 
aaid  bonds,  and  each  of  them,  as  the  same 
shall  become  due  and  payable,  so  as  aforesaid 
to  be  made  and  issued  to  the  parties  of  the  first 
«nd  second  parts,  and  wUl,  auring  the  contin- 
nance  of  thu  lease,  at  all  tiroes  save  the  aidd 
party  of  the  first  part  free  and  harmless  there- 
from, and  from  the  mortgage  so  as  aforesaid 
to  be  executed  by  the  said  parties  of  the  first 
and  second  X)art8  to  the  Farmers'  Loan  and 
Trust  Company,  on  the  second  day  of  April, 
1880,  .  .  .  and  the  said  party  of  the  sec- 
ond parf^shall  and  will,  at  its  own  proper  cost 
and  expense,  preserve  and  keep  tne  railway 
and  premises  hereby  demised,  and  every  part 
of  the  same,  in  thorough  repair,  working  order 
and  condition,  and  supplied  with  rolling-stock 
and  equipment,  so  that  the  busfaiess  of  the 
aaid  demised  railway  shall  be  preserved,  en- 
couraged and  developed.  .  .  .  The  said 
party  of  the  second  part  hereby  covenants, 
promises  and  agrees  to  and  with  said  party  of 
the  first  part  that  at  the  end  of  said  term,  or 
other  sooner  determination  of  this  said  lease, 
the  said  party  of  the  second  part  shall  redeliver 
and  surrender  up  to  the  party  of  the  tnt  part, 
its  successors  or  assigns,  ^e  said  demised  rail- 
way and  premises  in  as  good  order  and  condi- 
tion as  the  same  shall  be  delivered  to  the  said 
party  of  the  second  part  under  this  lease,  and 
withi  such  additions,  betterments  and  improve- 
ments as  shall  have  been  made  thereto." 

•  The  bonds  were  add  at  ninety-seven  cents, 
and  the  amount  necessary  to  redeem  from  the 
foreclosure  sale  was  about  $1,100,000.  Out  of 
the  proceeds  of  these  bonds  the  Milwaukee 
Company  not  onlv  completed  the  construction 
of  the  entire  roaa  authorized  by  the  charter  of 
the  Pacific  Company,  from  Chicago  to  the 
Mississippi  River,  but  also  constructed  a  bridge 
oyer  the  Mississippi  River,  so  as  to  connect 
this  road  with  its  own  line  in  Iowa.  Upon 
these  facts  can  the  validity-  of  the  decree  re- 
quiring the  Milwaukee  Company  to  pay  to  Uie 
Sank,  within  a  specified  time,  the  amounts  of 
the  two  Judgments  held  by  it,  be  successfully 
questioned?  We  think  not  It  would  per- 
haps be  difficult  to  point  out  any  separate 
olause  in  the  lease  by  which  the  Milwaukee 
Company  obligated  itself  to  pay  the  judgment 
in  favor  of  the  Bank,  and  yet  were  is  force  in 
the  contention  that,  taken  as  a  whole,  the  in- 
atrument  casts  this  burden  upon  the  Company. 
A  part  of  the  subject  matter  of  the  contract 

184  U.  S. 


was  claims  against  the  Pacific  Company.  One 
recital  is  of  uie  foreclosuie  debt;  immediately 
following  ia  one  of  the  existence  of  claims, 
some  of  which  had  been  sued  on  and  passed 
into  Judgment  and  become  liens,  others  still 
unliquidated;  followed  by  the  recital  that  the 
purpose  of  this  arrangement  is  the  redemption 
irom  said  foreclosure  sale,  and  the  protection 
of  the  property  from  all  the  aforesaid  valid 
judgment  liens.  Narrowly,  the  valid  Judgment 
uens  referred  to  may  include  only  those  already 
existing,  mentioned  in  the  preceding  redtal; 
or,  broadly,  all  valid  Judgment  liens  perfected 
on  the  daims  named  in  that  recital,  whether 
already  in  Judgment  or  not  If  these  were  all 
the  provisions,  the  narrow  construction  might 
be  preferred;  but  the  further  and  express  cove- 
nants of  the  Milwaukee  Company  were  to  pay 
and  discharge  fuUv  the  proposed  indebtedness 
of  $8,000,000,  and  to  return  as  tbt)  end  of  the 
lease,  to  the  lessor,  the  demisei^  property. 
Does  not  this  Indicate  that  the  understanding 
and  intent  were  that  the  Milwaukee  Company 
should  discharge  all  Jadgment  liens  foondea 
upon  existing  claims,  whether  such  liens  had 
already  been  perfected,  or  should  be  created 
in  subsequent  suit?  A  judgment  after  a  lease 
does  not  of  its  own  rignt  defeat  the  lease,  or 
deprive  the  lessee  of  ms  interest  and  poMes- 
sion;  but  it  operates  against  the  lessor,  and 
whatever  interest,  great  or  small,  ia  retained  in 
the  leased  premises.  The  purpose  of  this  stip- 
ulation was  not  the  protection  of  the  lessee, 
but  of  the  lessor.  It  was  not  that  the  lessee 
should  be  able  to  retain  and  enjoy  the  possession 
during  the  terms  of  the  lease;  but  that  the 
property  should  be  freed  from  all  burdens,  so 
that  at  the  termination  of  the  lease  the  lessor 
might  retake  and  enjoy  it  The  scope  of  the 
contract  was  not  the  payment  of  the  debts  of 
the  lessor,  for  a  mere  debt,  never  passing  into 
Judgment  casts  no  burden  upon  the  interest  of 
lessor  or  lessee  in  the  property,  and  the  removal 
of  all  burdens  was  apparently  the  intent  of 
the  contracting  parties.  But  again,  the  ex- 
press lien  on  the  lessor's  property  amounted 
only  to  about  $1,100,000;  yet,  bv  the  arran^^ 
ment,  a  new  lien  was  createa  from  which 
nearly  $3,000,000  was  received,  all  of  which 
sum  paraed  into  the  hands  of  the  lessee.  Will 
not  equity,  for  the  payment  of  the  debts  of 
the  lessor,  follow  this  surplus  into  the  hands  of 
the  lessee?  Can  a  corporation  in  debt  transfer 
its  entire  property  by  lease,  so  as  to  prevent 
the  application  of  the  property,  at  its  full 
value,  to  the  satisfaction  of  its  debts?  Central 
R  d  Bhg.  Co.  v.  Pettm,  118  U.  8.  116.  124 
[28:  916^  9181;  MeUen  v.  Moline M,  IranWarki, 
181  U.  S.  862,  886  f8a:  178,  1821.  We  do  not 
care  to  pursue  an  inquiry  into  this  question  at 
length,  or  consider  what  limitations  would  sur- 
round this  doctrine  as  fipplied  generally,  pre- 
ferring to  notice  a  single  matter,  which  is  sig- 
nificant and  decisive.  The  contracting  parties 
arranged,  not  merely  for  the  discharge  of  the 
foreclosure  lien,  but  for  the  completion  of  the 
road  for  which  the  lessor's  franchise  was 
granted.  The  lessee  not  only  performed  these 
stipulations,  but  with  moneys  arising  from  the 
sale  of  these  bonds  built,  for  its  own  benefit, 
a  bridge  across  the  Mississippi  River,  connect- 
ing tlua  road  with  its  line  in  Iowa,  and  thus 
making  a  continuous  Una  of  road  to  Omdha. 
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Mr,  Juitice  Brewer  deUvered  tlie  opinion 
of  the  court: 

In  1865,  by  a  special  Act  of  the  Legialatore 
of  niinois,  the  Chicago  and  Pacific  Railroad 
Company  waa  organized  as  a  body  corporate, 
with  authority  to  construct  and  operate  a 
railroad  from  the  City  of  Chicago  to  the  Mia- 
fiissippi  River,  at  a  point  near  Savanna,  both 
points  being  within  the  State  of  Illinois.  In 
1872  it  executed  a  trust  deed  upon  its  property 
to  secure  $8,000,000  of  bonds.  On  March  9, 
1876,  judgment  was  rendered  against  it  in  the 
United  States  Circuit  Court fortheNorthem Dis- 
trict of  Illinois  for  the  sum  of  $8,499.78,  in 
favor  of  Horace  Tabor.  Execution  was  first  is- 
sued upon  this  Judgment  September  9,  1876. 
On  May  37, 1876,  smt  was  brought  to  foreclose 
the  deed  of  trust  After  a  decree  in  such  fore- 
closure, and  on  May  1, 1879,  the  property  waa 
sold  on  an  order  of  sale,  for  $916,100,  to  John 
I.  Blair  and  others.  Subsequent  to  Aprfl'2, 
1880,  but  within  the  year  prescribed  hy  statute, 
the  Chicago  and  Pacific  Railroad  Company 
redeemed  the  property  from  the  sale  nnder  the 
foreclosure  decree,  tne  Chicago,  Milwaukee 
and  St  Paul  Railway  Company  having  ad- 
vanced the  money  therefor.  On  the  11^  of 
February,  1880,  which  was  after  the  foreclosure 
sale  but  before  the  redemption,  the  Third  Na- 
tional Bank  of  Chicago  brought  suit  in  Uie 
same  court  against  the  Qiicago  and  Pacific 
Railroad  Company,  upon  notes  riven  by  the 
company  to  the  Bank  for  money  loaned.  On 
the  8d  of  April,  1882,  Judgment  was  rendered 
in  that  suit,  in  favor  of  the  Bank,  for 
$86,165.86;  and  on  the  16th  of  July,  of  the 
same  year,  execution  was  issued  thereon.  On 
the  26th  day  of  June,  1881.  which  was  after 
the  redemption  from  the  foreclosure  sale,  the 
property  of  the  Chicago  and  Pacific  Railroad 
Company  was  sold,  under  an  execution  issued 
upon  the  Tabor  judgment,  to  Albeit  Keep,  to 
wnom  the  certificate  of  sale  was  executed. 
The  property  so  sold  was  described  as  follows: 

"All  and  singular  the  railroad  of  the  Chicago 
and  Pacific  Railroad  Company,  as  the  same  is 
now  surveyed,  laid  out,  constructed  and  located 
in  the  Counties  of  Cook,  DuPage,  Kane.  Dnb- 
Ealb.  Ogle  and  Carroll,  in  the  State  of  Illinois, 
includine  the  road-bed,  stations  or  station- 
houses,  depot  grounds,  rails,  ties,  fences, 
bridfl^.  viaductB  and  culverts,  and  all  other 
buildings  and  structures,  aa  well  aa  engine- 
houses,  machine  and  other  shops  used  in  con- 
nection with  said  railroad.** 

On  June  4, 1882.  Albert  Keep,  the  purchaser, 
assigned  the  cerHficate  of  sale  to  Alexander 
Mitchell,  the  president  of  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company.  The 
judgment  debtor,  not  redeeming  within  the 
year,  the  Bank,  aa  judgment  creditor,  on  Sep- 
tember 26, 1882,  redeemed  from  the  execution 
sale  by  the  pavment  to  the  marshal  of  the 
necessary  sum,  $6,804.20.  and  this  redemption 
money  was  paid  to  and  received  by  Alexander 
Mitchell.  The  Statute  of  IllinoiB,  with  refer- 
ence to  such  redemptions,  provides  as  follows: 

"Sec.  20.  If  such  redemption  is  not  made, 
any  decree  or  judgment  creditor,  his  executors, 
administrators  or  assigns,  may,  after  the  expi- 
ration of  twelve  months  and  within  fifteen 
months  after  the  sale,  redeem  the  premises  in 


the  following  mannen  Sudi  creditor,  hia  tx- 
ecutors,  administrators  or  assigns,  mey  sue  out 
an  execution  upon  his  Judgment  or  decree,  aed 
place  it  in  the  hands  of  the  sheriff  or  other 

g roper  officer  to  execute  the  same,  who  shaO 
idorse  upon  the  back  thereof  a  levy  of  tkt 
premises  desired  to  be  redeemed;  and  the  per* 
son  desiring  to  make  such  redemptioo  saaO 
pay  to  such  officer  the  amount  for  mhkh  tlM 
premises  to  be  redeemed  were  sold,  with  Inter- 
est thereon  at  the  rate  .of  eight  per  centum  per 
annum  from  the  dateof  iSd  sale,  for  the  ost 
of  the  purchaser  of  such  premises,  his  ezeca-  ,^m* 
tors,  administrators  or  assigns;  wbereapoo  ^^^ 
such  officer  shall  make  and  file  in  the  office  of 
the  recorder  of  the  county  In  whidi  the  prem- 
ises are  situated  a  certificate  of  sodi  rednnp- 
tion,  and  shall  advertise  and  offer  the  premlaef 
for  sale  under  said  execution  aa  in  other  cases 
of  sale  on  execution*"  Starr  A  CartlaB,  lU. 
Statutes,  chap.  77.  ^ 

The  proceedings  had  were  tit  oooldnBlty 
with  thh  section,  and  the  marshal  aik«nertise!i 
the  sale  accordingly,  on  October  24,  1882.  As 
heretofore  stated,  the  redemption  by  the  Chi- 
cago  and  Pacific  Railroad  Company  waa  with 
money  advanced  by  the  Chicago,  Mflwaakee 
and  St  Paul  Railway  Company.  Hiis  ad- 
vancement was  made  In  pursuance  of  these 
proceedings.  On  April  !,  1880,  which  wm^ 
subsequent  to  the  commancemeot  of  tbe  aofl 
by  the  Bank,  resolutions  were  passed  l/y  xh$ 
stockholders  of  the  Chicago  and  PacUlc  Rail- 
road Companv,  authorizing  the  leaaingof  id 
proper^  and  mnchises  to  the  Chicago.  Mihras- 
kee  ana  St.  Paul  Railway  Company,  and  also 
the  execution  of  a  new  mortgage;  and  on  the 
next  day,  the  first-named  company  executed 
its  lease  to  the  last-named  Company,  and  the 
two  companies  executed  a  joint  trust  deed  upoa 
tbe  same  property  to  secure  the  payment  of 
$B,000.000  of  bonds,  payable  in  thirty  years. 
By  the  lease,  which  was  for  990  years,  the 
lessor  (which  will  for  convenience  be  called 
the  Pacific  Company)  not  only  disabled  itself 
from  performing  the  functions  and  discharg- 
ing the  duties  of  Its  incorporation,  hot  also 
transferred  all  its  property  and  franchises  lo 
the  lessee  (hereafter  called  the  Mflwaukee  Com- 
pany). The  consideration  of  the  lease  was  $1, 
and  the  performance  of  the  covenants  of  the 
lease  by  the  lessee.  The  Pacific  Company 
was  largely  indebted  outside  of  tbe  amoonft 
secured  by  the  trust  deed:  it  therefore  wumm- 
dered  to  the  Milwaukee  Company  all  the 
means  it  had  of  discharging  Its  IndebtednesiL 
Among  the  recitals  in  the  K»se  are  these: 

"Whereas  certain  other  parties  to  whom  the 
said  part  V  of  tiie  aeoond  part  was  so  as  afore- 
said indebted  have  prosecuted  thehr  aeveiml  de- 
mands in  the  Superior  and  Circuit  Courts  of 
Cook  County,  and  other  courts  of  the  State  of 
Illinois,  and  have  procured  divers  Jodrmcots 
thereon,  which  now  remain  unpaid  ana  qdmI- 
isfied  of  record,  and  are  a  lien  upon  the  prof>> 
erty  of  the  said  party  of  tbe  flnt  part,  and 
other  of  said  demands  still  remain  onUqal- 
dated;  and  whereas  the  said  party  of  tbe  sec- 
ond part,  at  the  request  of  tbe  said  party  of 
the  first  part,  now  proposes  to  aid  the  party  ol 
the  first  part  in  procuring  a  safiMeol  som  of 
money  to  redeem  said  pr^»erty  from  tbe  afora- 
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the  mlMpprOTriatioD,  or  release  it  from  liabflitj 
therefor.  Ijie  misappropriation  gaVe  to  the 
Biuik,  at  the  time  at  which  it  was  made,  the 
right  to  pursue  the  misappropriated  proceeds 
into  the  nands  of  the  Milwaukee  Company. 
That  right  the  Milwaukee  Company  could  not 
thereafter  defeat  by  spending  money  on  the 
property  of  the  Pacific  Company;  and  it  was 
unnecessary  to  enter  into  any  inquiry  as  to  the 
reasons  for  this  subsequent  expenditure,  or  aa 
to  how  far  the  necessities  of  its  own  business 
on  the  through  liQe  from  Chicago  to  Omaha 
compelled  further  improvements  on  that  per- 
son of  the  line  east  of  the  Mississippi  River. 

Still  agtdn,  it  is  objected  that  there  was  no 
testimony  showing  how  much  of  the  proceeds 
of  these  Donds  was  expended  In  the  construc- 
tion of  the  bridge  across  the  Mississippi  River. 
The  original  bul  alleged  that  the  bridge  was 
constructed  out  of  the  proceeds  of  these  oonds; 
and  it  might  almost  be  assumed  that  the  con- 
struction of  a  bridge  across  such  a  great  river 
would  cost  far  more  than  the  amount  of  the 
Bank's  daims.  But  further  in  the  hearing,  the 
president  of  the  Pactflc  Company  (who  is  also 
the  counsel  in  this  case)  was  examined  as  a 
witness,  and  testified  as  to  the  construction  of 
the  bridge  out  of  the  proceeds  of  these  bonds; 
that  the  Pacific  Company  had  parted  with  all 
its  property  and  had  no  earnings  or  income; 
that  it  was  impossible  for  him  to  give  any  de- 
tailed statement  of  Uie  manner  in  which  the 
proceeds  of  the  $8,000,000  of  bonds  was  ex- 
pended; and  that  he  did  not  know  whether 
any  of  the  employes  of  either  company  could 
furnish  such  statement.  Inasmuch,  tliierefore, 
as  the  original  bill  alleged  the  construction  of 
this  bridge  out  of  the  proceeds  of  these  bonds; 
as  the  answer  to  the  amendment  to  the  cross- 
bill did  not  deny  the  fact  of  such  misappropria- 
tion, or  aver  that  it  was  less  than  the  amount  of 
complainant's  claims,  and  as  the  principal  offi- 
cer of  the  Pacific  Company  was  unable  to  tell 
how  much  was  thus  expended,  and  did  not 
know  of  anyone  who  could  furnish  the  in- 
formation^  we  do  not  think  the  court  erred  in 
•■milling  ttaX  the  amount  of  such  misappro- 
priation wM  in  exoese  of  the  Bank's  claims, 
and  rendering  a  decree  accordingly. 

We  see  no  error  in  the  record  and  the  deciree 
4i  ihertfore  itfirmed. 


THE  TOLEDO,  DELPH08  ft  BURLING* 
TON  RAILROAD  COMPANY 

BT   AL.,  ApptS., 

9. 

THOMAS  H.  HAMILTON. 

(See  8. 0.  Reporter^  ed.  8064ns.) 

Mechanufi  lien — existing  martgoffe  ha$  priority 
— mechanufi  lien  mibordinat&^~eguitdbU  Hen 
T'^repairt—equitabU  title, 

L   Where  a  railroad  oompanyezecated  a  mortgage 
on  Its  present  and  after-acquired  property,  to  se- 


NOTB.— ^t  to  lien  of  mortgaoe  on  after-aeoudred 
firopertu,  see  note  to  Pennock  v.  Coe,  10:  488. 

Am  to  prtarUy  between  mortgaoe  Ofnd  meehan(e*$ 
Wen,  see  note  to  Brooks  v.  Burlington  4  8.  W.  B.  Oo. 
2ft:  1067. 
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onie  Its  bonds,  and  thereafter  a  oootnwtor  with 
the  oompany  erected  a  dock  for  the  company  on 
a  part  of  the  property  covered  by  the  mortgage, 
and  tiled  a  mechanic^  Uen  for  his  pay,  he  is  not 
entitled  to  priority  of  payment  oyer  the  mort- 
gage. 

IL  A  recorded  mortgage,  given  by  a  railroad  com- 
pany on  its  road-bed  and  other  property,  creates 
a  lien  whose  priority  cannot  be  displaced  there- 
after, directly  by  a  mortgage  given  by  the  com- 
pany, nor  indirectly  by  a  contract  between  the 
company  and  a  third  party  for  the  erection  of 
buildings  or  other  works  of  original  constructioo. 

t.  The  mechanic^  lien  was  subordinate  to  the  lien 
of  the  prior  mortgage;  the  mortgagee  took  a 
vested  priority,  beyond  the  power  of  the  mort- 
gagor or  the  Legi^ture  thereafter  to  disturb. 

4.  The  fact  of  the  construction  of  the  dock,  and 
the  consequent  Improvement  of  the  mortgaged 
property,  did  not  give  to  its  constructor  an  equi- 
table lien  prior  in  right  to  the  lien  of  the  mort- 
gage, nor  furnish  equitable  reasons  why  the  legal 
priority  belonging  to  the  mortgage  should  be  dis- 
placed. 

6w  The  equitable  principles  upon  which  the  decis- 
ions rest,  applying  to  the  payment,  out  of  the 
proceeds  of  the  sale  of  railroad  propwty,  of  debts 
for  operating  expenses  and  repairs,  are  not  appli- 
cable to  claims  such  as  the  present,  for  the  orig- 
inal construction  of  a  railroad  while  there  was  a 
subsisting  mortgage  upon  it. 

6.  That  the  railroad  oompany  had  only  the  equi- 
table title  to  the  land  does  not  change  the  case. 
The  mortgage,  being  one  with  words  of  general 
description,  convejred  land  held  by  a  full  equita- 
ble, as  well  as  that  held  by  a  legal,  title, 

[Nal84.] 

Argued  Jan.  10, 1890,  Decided  March  Tf,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio  sustaining  .the  claim  of  the  appel- 
lee, Thomas  H.  Elamilton,  for  a  mechanic's  lien 
on  railroad  property,  and  decreeing  prior  pay- 
ment of  the  lien  out  of  the  proceeds  of  the  sajg 
of  the  railroad  property,    ketereed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  CHarenee  Brown,  John  HL  Butler 
and  B.  O.  InMrsoUt  for  appellants: 

The  Mechamc^s  Lien  Law  of  Ohio  does  nol 
apply  to  raflroads  and  their  construction. 

Butherfoord  y.  OineinnaH  A  P.  JEL  Co.  Vi 
Ohio  St.  659. 

Decisions  in  other  States,  on  Uke  Mechanic's 
Uen  Laws,  seem  to  be  in  line  with  this  decision . 

Oraham  v.  Mt.  Sterling  Choi  Road  Oo.  14 
Bush  (Ey.)  425;  Dunn  ▼.  North  Mo.  R.Ch.%i 
Mo.  498;  Ahererombie  ▼.  Ely,  60  Mo.  28; 
Leonard  ▼.  Brooklyn,  71  N.  Y.  498;  La  Oroeee 
d  M.  B.  Oo.  Y.  Vanderpool,  11  Wis.  124; 
TrueadeU  ▼.  Gay,  18  Gray,  811. 

The  first  mortgage  is  prior,  superior  and  par* 
amount  in  lien  to  the  lien  of  Hamilton's  iii»' 
chanic's  lien. 

Ohoteau  ▼.  Thompeon,  2  Ohio  8t  114;  We$i  w. 
Klotz,  87  Ohio  St  420;  Ooe  v.  iT.  /.  Midland  B. 
Co.  81  N.  J.  Bq.  127, 128;  2  Wood,  Ry.  Law. 
292. 

It  is  the  law  of  Ohio  that  a  mortgage  takes 
effect  from  the  date  it  is  duly  filed  for  record. 

Bereaw  Y.  OoekerHl,  20  Ohio  St.  168;  Bloom 
▼.  Hoggle,  4  Ohio  St  52;  Kling  ▼.  Ballentine,  40 
Ohio  St  891. 

In  Ohio,  railroad  corporations  have  the  right 
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Neirlecting  to  pay  the  debts  of  the  lessor,  it 
appropriated  a  large  amount  of  the  proceeds 
of  the  trust  deed  upon  the  lessor's  property  to 
its  own  beuefit,  aud  the  improvemeDt  of  its 
own  property.  Here  clearly  was  a  diversion  of 
funds,  which  the  creditors  of  the  lessor  mifirht 
follow  in  equity.  This  is  only  the  application 
of  familiar  doctrine.  The  properties  of  a 
corporation  constitute  a  trust  funa  for  the  pay- 
ment of  its  debts;  and,  when  there  is  a  misap- 
propriation of  the  funds  of  a  corporation, 
eqmty,  on  behalf  of  the  creditors  of  such  cor- 
poration, will  follow  the  funds  so  diverted. 
The  Milwaukee  Company,  from  securities  on 
the  property  of  the  Pacific  Company,  received 
nearly  three  millions  of  dollars;  part  it  used 
for  the  benefit  of  the  lessor  commmy,  and  part 
it  appropriated  to  its  own  benent.  Can  it  do 
this,  and  let  the  lessor  company's  debt  go  un- 
paid? Equity  answers  this  Question  m  the 
negative,  and  such  was  the  ruling  of  the  cir- 
cuit Judge.    20  Fed.  Rep.  890. 

Entertaining  no  doubt  upon  these  mattm, 
we  pass  to  the  consideration  of  certain  ques- 
tions of  equity  pleadings  and  procedure  and 
evidence  upon  which  the  counsel  for  appellant 
largely  relies.  It  will  be  remembered  thai 
after  its  redemption  from  sale  under  the  Tabor 
Judgment,  the  Bank,  foUowing  the  provisions 
of  tne  Statute,  advertised  the  proper^  for  sale 
on  the  execution  issued  upon  its  own  judgment 
The  Railroad  Companies  filed  their  mil  in 
equity  in  the  circuit  court  to  restrain  such  sale. 
Tne  Bank,  besides  its  answer,  filed  a  cross- 
bill, which,  after  setting  out  the  facts,  prayed 
that  its  judgment  might  be  decreed  a  valid 
equitable  lien  and  incumbrance  upon  the  prop- 
erty of  the  Pacific  Company;  that  a  receiver 
might  be  appointed,  with  power  to  apply  the 
revenues  to  the  judgment;  and  that  the  prop- 
erty be  sold  in  satisfaction  thereof,  ana  for 
general  relief.  It  is  objected  that  such  cross- 
ill  was  not  germane  to  the  original  bill,  and 
was  therefore  improperly  filed.  The  case  of 
MUiDaukee  AM,R.Oo.  v.  Chamberlain,  78  U. 
8.  6  WalL  748  [18:  869],  fully  answers  this  ob- 
jection. In  thai  case  a  bill  was  filed  to  set 
aside  the  judgment  One  of  the  defendants, 
ovmer  of  uie  judgment,  filed  a  croes-biU,  pray- 
ing that  the  judgment  might  be  decreed  a  valid 
lien,  and  the  property  sold  to  satisfy  it.  Tlie 
court  dismissed  both  bills,  the  latter  on  the 
ground  that  the  former  having  been  dismissed 
on  its  merits,  the  latter  could  not  be  maintained, 
because  the  parties  litigating  were  both  citizens 
of  the  same  State.  This  last  ruling  was  re- 
versed by  this  court,  Ifr.  Justice  I^lson,  de- 
livering the  opinion,  saying:  '*We  think  that 
the  court  errea  in  dismissing  the  cross-bilL  It 
was  filed  for  the  purpose  of  enforcing  the 
judnnent,  which  was  in  the  circuit  court,  and 
couul  be  filed  in  no  other  court,  and  was  but 
ancillary  to  and  dependent  upon  the  original 
suit— an  appropriate  proceeding  for  the  pur- 
pose of  obtaining  satisfaction.''^  In  that  case 
Ihe  original  bill  was  to  set  aside  a  judgment — 
here,  to  restrain  an  execution  sale  under  a  Judg- 
ment; but  this  difference  does  not  affect  the 
'principle.  Where  in  a  court  of  equity  an  ap- 
parent legal  burden  on  property  is  challengea, 
the  court  has  jurisdiction  of  a  croes-bill  to  en- 
force by  its  own  procedure  such  burden.  Tlie 
court  which  denies  legal  remedies  may  enforce 
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equitable  remedies  for  the  same  debt:  and  em 
application  for  the  latter  is  not  foreign  to  a 
bill  for  the  former. 

Again,  it  is  objected  that  an  amendment  to 
the  cross-bfll  was  allowed  at  the  hearing,  which 
changed  the  nature  of  the  issues,  imd  was 
therefore  improper.  This  li  the  moat  serious 
question  in  the  case.  The  amendment  con- 
formed the  cross-bill  to  the  proofs,  and  was  in 
sccord  with  the  view  of  the  law  applicable  to 
the  facts,  as  indicated  by  the  circuit  Judge, 
and  as  already  approved  by  us  in  the  fore  pait 
of  this  opinion;  but  it  dia  work  a  change  fas 
the  ground  upon  which  relief  was  sought. 
The  cross-bill,  as  originally  framed,  relied  upoo 
the  fact  that  by  redemption  from  the  foreclos- 
ure sale  by  the  mortgagor  the  lien  of  the  fore- 
closure decree  was  wholly  removed,  leavia^ 
the  Tabor  judgment  as  a'  first  lien  upon  the 
property;  that,  by  the  redemption  from  the 
sale  under  the  Tabor  Judgment,  the  Bank  b»> 
came  possessed  of  that  lien';  and  that,  boMiiq^ 
that  lien  and  its  own  judgment  lleo,  it  was  en- 
titled to  enforce  those  liens  in  equity  tf  not  by 
execution  at  law.  The  misappropriation  of  a 
part  of  the  proceeds  of  the  |8,000,000  oT 
oonds  by  the  Milwaukee  Company  was  not 
distinctively  or  separately  alleged  or  counted 
on  as  the  basis  of  relief.  The  amendment  in- 
troduced this  matter  into  the  croaa-bOl:  but  the 
fact  was  distinctly  stated  hi  the  ofiffxuil  bill 
filed  by  the  railroad  companies,  for  it  alleged 
"that  said  lessee,  with  the  means  provided  by 
the  execution  of  said  last-named  trust  deed 
and  bonds,  and  the  proceeds  of  the  sale  there- 
of, by  and  with  the  consent  of  your  orator, 
the  Chicago  and  Pacific  Railroaa  Company, 
has  completed  the  construction  of  the  entire 
r«Md  autnorized  by  its  charter,  from  the  City 
of  Chicago  to  the  MissiBsippi  River,  and  hme 
also  constructed  a  bridge  across  the  Mississippi 
River  at  or  near  Savanna."  And  proof  of 
this  was  given  bythe  railroad  companies  in 
their  evidence.  The  fact  was  thus  oeveloped 
by  the  railroad  companies,  both  by  their  bill 
and  their  proofs,  and  the  amendment  to  the 
cross-bin  was  simply  to  enable  the  croea-coiD> 
plainant  to  avail  itself  of  wliat  had  been  al- 
leged and  proved  by  the  original  complainantsi 
So.  although  thereby  was  presented  a  new  and 
independent  basis  of  relief,  we  think  it  roust 
be  held  that  there  was  no  error  in  permittiBf 
Uie  cross-complainant  to  avail  itself  of  the 
fact  thus  furnished  bv  Its  adversaries. 

It  is  also  objected  t  nat  after  this  aroendmeot, 
thus  introducing  new  issues,  the  defendants  to 
the  cross-bill  asked  leave  to  file  an  answer 
thereto,  which  was  denied;  but  the  answer 
which  was  tendered  contained  no  defease  to 
the  matter  thus  presented.  It  averred  in  sab- 
stance  that  the  Milwaukee  Company  had  ex- 
pended upon  the»road  of  the  Pacific  Company 
mora  than  the  entira  proceeds  of  the  $8,000,009 
of  bonds,  to  wit,  about  14,000,000;  but  it  ooo- 
tained  no  denial  of  the  net  that  it  had  used, 
as  alleged,  a  part  of  the  proceeds  of  the  bonds 
in  the  construction  of  the  bridge  across  the 
Mississippi  River;  in  other  words,  it  sought  to 
excuse  its  misappropriation  of  a  pact  of  tba 
proceeds  of  those  securities  by  the  fact  that  It 
nad  afterwards  spent  a  large  amount  of  Hi 
own  money  in  improving  the  property  of  the 
Pacific  Company.    But  that  did  aot 
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foreclose.  There  being  t  conflict  of  interest  be- 
tween tbe  bondholders  under  this  and  those 
nnder  a  terminal  trust  mortgage  subsequently 
executed  by  the  Railroad  Company,  m  oommit- 
tee  of  bondholders  under  the  first  mortgage, 
consisting  of  James  M.  Quigley,  Charles  T. 
Harbeck  and  John  McNab,  was  appointed  to 
represent  the  interest  of  such  bondholders,  and 
by  order  of  the  court  duly  made  co-complain- 
ants. Thomas  H.  Hamilton,  appellee,  inter- 
Tened,  and  filed  his  petition  claiming  a  me- 
chanic's lien.  On  March  20th,  May  9th  and 
June  2d,  1888,  respectively,  he  had  entered  into 
three  several  contracts  with  the  Railroad  Com- 

Smy  for  the  erection  of  a  dock  on  the  Maumee 
iver,  in  the  City  of  Toledo.  Under  these  con- 
tracts he  had  built  the  dock,  and,  receiving  only 
partial  payment,  had  filed  a  claim  for  a  me- 
chanic's lien  for  the  balance.  The  lot  on  which 
the  dock  was  built  was  a  part  of  the  railroad 
property  covered  by  the  first  mortgage  above 
referrea  to.  The  circuit  court  susttuned  his 
claim  of  lien,  and  decreed  prior  payment  of  the 
amount  due  him  out  of  the  proceeos  of  the  sale 
of  the  railroad  property  as  an  entirety.    No 

auestion  is  made  as  to  the  amount  due  him  by 
le  Railroad  Company  for  the  work  he  did; 
but  the  contention  of  the  appellants  is  that  he 
is  not  entitled  to  priority  of  payment.  His 
claim  of  priority  depends  upon  either  a  legal 
right  given  by  bis  mechanic  s  lien,  or  an  equit- 
able nght  arising  from  the  construction  of 
the  dock  and  consequent  improvement  of  the 
railroad  property.  The  master,  who  reported 
upon  the  intervening  petition,  based  his  award 
of  priority  upon  the  latter  ground,  holding  that 
the  fact  of  construction,  and  consequent  Im- 
provement of  the  railroad  property,  cave  an 
equitable  ri^ht  to  priority  of  payment,  while 
the  court,  giving  the  same  pnonty,  rested  it 
upon  the  fact  of  a  mechanic's  lien.  We  Uiink 
that  the  views  of  neither  the  master  nor  the  court 
can  be  sustained,  and  that  it  was  error  to  give 
appellee  priority  over  the  mortgagee.  It  wiS  be 
noticed,  and  it  is  a  fact  which  lies  at  the  foun- 
dation of  this  case,  that  the  contracts  for  the  con- 
struction of  the  dock  were  not  made  till  more 
than  three  years  after  the  execution  and  record 
of  the  mortgage.  The  record  imparted  notice 
to  Hamilton,  and  to  all  others,  of  the  fact  and 
terms  of  the  mortgage;  and  the  question  is  thus 
presented,  whether  a  railroad  company,  mort- 
gagor, can,  three  yeftrs  after  creatine  by  re- 
corded mortgage  an  express  lien  upon  its  prop- 
erty, by  contract  with  a  third  par^  displace 
the  priority  of  tbe  mortea^e  lien.  It  would 
seem  that  the  c[uestion  aamits  of  but  m  single 
answer.  Certainly  as  to  ordinary  real  estate, 
no  one  would  have  the  hardihood  to  contend 
that  it  could  be  done;  and  there  is  in  this  re- 
spect no  difference  between  ordinary  real  estate 
and  railroad  property.  A  recorded  mortgage, 
given  by  a  railroad  company  on  its  road-Md 
and  other  property,  creates  a  lien  whose  prior- 
ity cannot  be  displaced  thereafter,  directly  by 
a  mortgage  given  by  the  company,  nor  biduect- 
Iv  by  a  contract  between  the  company  and  a 
third  party  for  the  erection  of  buildings  or  other 
works  of  original  construction. 

It  is  enough  to  refer  to  the  dedsioiis  ot  this 
court.  In  the  case  of  Dunham  ▼.  OinainnaH, 
RdfO.B.  Co.,  68  U.  8.  1  Wall.  854  ri7:«84], 
there  waa  presented  a  question  of  priori^  be- 
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tween  a  mortgagee  and  a  contractor  who  had 
expended  money  and  labor  in  building  a  rail- 
road, under  a  subsequent  agreement  with  the 
company  that  he  should  have  possession  of  the 
road  until  he  was  fully  paid,  and  who  had 
never  surrendered  the  possession,  and  the  pri- 
ority of  the  mortgage  was  sustained.  Upon 
this  point  the  court  observed:  "Counsel  of  re- 
spondents concede  that  the  mortgage  to  tho 
complainant  was  executed  in  due  form  of  law, 
and  the  case  also  shows  that  it  was  duly  re- 
corded on  the  ninth  day  of  March,  1865,  more 
than  eight  months  before  the  contract  set  up 
by  the  respondent  was  made.  All  of  the  bonds, 
except  those  subsequently  delivered  to  the  con- 
tractor, had  long  l^ore  that  time  been  issued, 
and  were  in  the  hands  of  innocent  holders. 
Contractor,  under  the  circumstances,  could 
acquire  no  greater  interest  in  the  road  than  was 
held  by  the  company.  He  did  not  exact  any 
formal  conveyance,  but,  if  he  had,  and  one  had 
been  executed  and  delivered,  the  rule  would  be 
the  same.  Registry  of  the  first  mortgage  waa 
notice  to  all  the  world  of  the  lien  6t  the  com- 

Slainant,  and  in  that  point  of  view  the  case 
oes  not  even  show  a  hardship  upon  the  con- 
tractor, as  he  must  have  known  when  he  ac- 
cepted the  agreement  that  he  took  the  road  sub-  -«^-^^ 
Ject  to  the  rights  of  the  bondholders.  Acting  [300j 
aa  he  did  with  a  fall  knowledge  of  all  the  cir- 
cumstances, he  has  no  right  to  complain  if  his 
agreement  Is  less  renumeratiye  than  it  would 
have  been  if  the  bondholders  had  joined  with 
the  company  in  making  the  contract.  No  effort 
appears  to  have  been  made  to  induce  them  to 
become  a  party  to  the  agreement,  and  it  is 
now  too  late  to  remedy  the  oversight  Con- 
ceding the  general  rules  of  law  to  oe  aa  here 
laid  Qown,  atiU  an  attempt  ia  made  by  the 
respondents  to  maintain  that  railroad  mort- 
gages made  to  secure  the  payment  of  bonds 
issued  for  the  purpose  of  realizing  means  with 
which  to  construct  the  road,  stand  upon  a  dif- 
ferent footing  from  the  ordinary  mortgages  to 
which  such  general  rules  of  law  are  usually  ap- 
plied. Authorities  are  cited  which  seem  to 
favor  the  supposed  distinction,  and  the  argu- 
ment in  support  of  it  was  enforced  at  tbe  bar 
with  great  power  of  illustration,  but  suffice  it 
to  say,  that  in  the  view  of  this  court  the  argu- 
ment is  not  sound,  and  we  think  that  the  weight 
of  judicial  determination  is  greatly  the  other 
way.  Pierce  v.  Emery,  82  N.  H.  484;  Pennock 
▼,  Ooe,  64  U.  8.  28  How.  180  [16:441  J;  FiM  w. 
Mayor,  6  N.  Y.  179;  Seymour  v.  Oanandaigua 
andN,  F.  R  Ob.  25  Barb.  286;  Redf.  Railways, 
678:  Langton  y.  HorUm,  1  Hare,  549;  Be  Hotee^ 
1  Paige,  129;  MiteheU  y.  Window,  2  Story,  C. 
C.  644;  Domat,  649,  art  5;  1  Pow.  Mort.  190; 
Nod  v.  Bewley,  8  Sim.  108." 

See  also,  on  this  general  prupoeition,  the 
cases  of  Oalveston,  H.  db  H.  B,  Ch,  v.  Cowdrey, 
78  U.  8.  11  Wall.  459  [20: 199];  Dillon  v.  Bar- 
nard, 88  U.  8.  21  Wall.  480, 440  [22: 678,  6781; 
Pinter  v.  Pittdnirg  Beeeemer  8Ud  Ch.  120  U. 
a  649  [80:  88^.  and  122  U.  8.  267  {90: 12101; 
Thampaon  y.  Whitewater  Valley  B,  Vo,  182  U. 
8.  68  [88:  256].  Reference  may  be  had  to  a 
dedsion  of  tlie  Supreme  Court  of  Ohio,  the 
State  in  which  this  lien  was  attempted  to  be 
created  and  enforced  {Oh&teau  y.  Tkompeon,  2^ 
Ohio  St  114),  in  which  the  court,  speaking  of 
a  meciianic's  lien,  says:    "Tbe  lien  doea  ^^^kiw 
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tad  power  to  mortgage  all  of  their  present  and 
fature-to-be-acqaired  property. 

Goe  Y.  CMumbtu,  P,  dt  L  R.  Oo.  10  Ohio  St. 
878;  Ooey.  Peacock,  14  Ohio  St.  187;  Coaper$  v. 
Woff,  15  Ohio  St.  5^8;  Lans  ▼.  Baughman,  17 
Ohio  St  648;  WaUh  ▼.  Bc^rton,  24  Ohio  St.  48» 
44. 

Hamilton  could  not  have,  or  acquire,  any  lien 
superior  to  the  lien  of  the  first  mortgage. 

Ocdveiton,  H.  A  H.  R.  Co,  v.  Oowdrey,  78  U. 
B.  11  Wall.  480-482  (20:  206);  Dunham  ▼.  Oin- 
dnnati,  P.  d  0.  R,  Oo.  eS  U.  S.  1  Wall. 
266-268(17:  688);  Dillon  ▼.  Barnard,  88  U.  8. 
21  Wall  440  (22:  678);  WHgM  v.  Kentucky  d 
G.  E,  R  Oo,  117  U.  S.  72  (29:  821);  Porter  v. 
Pitteburg  Beesemer  Steel  Oo,  120  U.  8.  649 
(80:  880);  St,  LcmU,  A.  A  T.  K  R  Co.  v. 
Cleveland,  C.CdbL  R.  Co.  125  U.  8.  678»  674 
(81:  837). 

A  consolidation  of  two  railroad  corporations 
merges  all  of  the  rights,  franchises,  privileges, 
duties,  obligations  and  liabilities  of  each  of  the 
old  corporations  into  the  new  corporation,  so 
that  they  continue  to  exist  the  same  as  though 
no  consolidation  had  been  effected. 

Oreen  County  v.  Conneie,  109  U.  8.  104 
(27:  872);  SMelde  y.  OAu>,  95  U.  8.  819  (24:  857); 
JW*  ▼.  Chicago  d  N.  W.  R.  Co.  94  U.  8.  164 
(24:  97);  Branch  y.  Oharlciton,  92  U.  8.  677 
(28:  750):  Central  R.dBkg.  Oo.  ▼.  Georgia,  92 
U.  8.  665  m:  767). 

Meetre.  John  H.  Doyle  and  A.  W.  8eott»  for 
appellee: 

Themechanic'slien  of  Hamilton  should  have 
precedence,  by  reason  of  priority,  over  the  lien 
of  the  first-mortgage  bondholders. 

WUHameon  ▼.  JN.J,  Southern  &  Ob.  28  N.  J. 
Eo.  277,  29  N.  J.  Bq.  811. 

Where  after-acquired  property  comes  into  the 
hands  of  the  mortgagor,  subject  to  incum- 
brances or  liable  to  uens)  the  mortgage  attaches 
to  the  property  in  the  condition  in  which  it 
comes  under  the  mortgage,  and  subject  to  such 
liens  and  incumbrances  as  are  then  on  it 

Dunham  v.  Cincinnati,  P  d  C,  R.  Co.  68  U. 
a  1  Wall.  254  (17:  58^;  Galveston,  H.  d  K  R. 
Co,  ▼.  Cou>drey,  78  U.  8. 11  Wall.  459(20:  199); 
U,  S,  T.  Ifew  Orleans  R  00.19  V,  8.  12  Wall. 
862  (20:  484). 

The  lien  of  Hamilton,  when  perfected,  tt- 
tached  to  the  entire  road,  and  was  not  confined 
to  the  particular  piece  of  road  where  the  work 
was  done. 

Meyer  ▼.  Homlfy.  101  U.  8.  728  (25*.  1078); 
Brooks  Y.  Burlington  d  S.  R  Co.  101  U.  8.  448, 
451  (25:  1057,  1060);  Jones,  Liens,  §  1619; 
Dayton  ete.  R  Oo.  t.  Lewton,  20  Ohio  St.  401; 
Smith  Bridge  Oo.  ▼.  Bowman,  41  Ohio  St  87; 
Choteau  ▼.  Thon^mn,  2  Ohio  St  114;  Dutro  v. 
Wilson,  4  Ohio  St  101;  Pomeroy,  Eg.  Jur. 
S 678;  VitmmmansY.  Ogden,  11 U.  8. 7 Cranch, 
2(8:  249). 

Between  the  legal  and  equitable  title  to  the 
•ame  subject  matter,  the  legal  title  In  general 
preTails. 

Boons  ▼.  OhOss,  86  U.  8. 10  Pet  177(9:  888); 
Fain  t.  Inman,  6Hei8k.  (Tenn.)5;  Bottford  ▼. 
Ifew  Baton,  M.  d  W.  R  Oo.  ^  Conn.  454; 
Anketd  ▼.  Converse,  17  Ohio  8t  11;  Bayley  ▼. 
GrtenUaf,  20  U.  8.  7  Wheat  46  (5:  89S). 

The  premises  In  diepute  were  nerer  acquired 
hj  the  Railroad  Company  thai  executed  the 
mortgageu 
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After  the  consolidations,  it  took  the  l^al  title 
thereto  in  the  name  of  Oeorge  W.  Ballou. 

Shields  ▼.  Ohio,  95  U.  8.  819  (24:  857);  F^ 
guson  Y.  Meredith,  68  U.  8. 1  Wall.  25(17:  604); 
State  Y.  Sherman,  22  Ohio  St  411 ;  McMahan  y. 
Morrison,  16  Ind.  172;  Atlantic  dO,  RCo.  ▼. 
Georgia,  98  U.  8.  859  (25:  185);  Lauman  y. 
Lebanon  Valley  B.  Cb.  80  Pa.  42. 

The  mortga^  trustees  represent  the  bond- 
holders secuiea  by  the  mortgages. 

Corcoran  v.  Chesapeake  d  U,  Canal  Oo.  94  U. 
8.  741  (24:  190);  Kerrison  ▼.  Steu>art,  98  U.  a 
160  (28:  845);  WaUaee  y.  Loomis,  97  U.  8.  161 
(24:  901). 

The  peculiar  circumstances  of  this  case 
clearly  brinff  it  within  the  class  of  materialmen 
and  it  would  be  an  arbitrary  hardship  to  ex- 
clude this  laborer. 

FosdickY.  Sehaa,  99  U.  8.  286(25:  888). 

Mr,  Justice  Brewer  delivered  the  opinion      [ttT] 
of  the  court: 

The  question  In  thia  case  arises  beiiteeu  a 
mortgagee  and  a  party  claiming  a  mechanic's 
lien  upon  the  mortgaged  premises,  as  to  priority 
of  payment  The  facts  are  these:  On  January 
17.  1880.  the  Toledo,  Delphos  and  BorlinstoD 
Railroad  Company  executed  and  deliTered  its 
first  mortgage  to  the  Central  Trust  Company 
of  New  York,  to  secure  the  payment  of  $1,250.- 
000  six  per  cent  bonds.    The  description  of  the 

1)roperty  conveyed  by  this  mortgage  Is  as  f ol 
ows:  "Unto  tne  Central  Trust  Company  of 
New  York,  and  to  its  successor  or  soccessota 
in  trust,  and  for  the  uses  and  trusts  hereby 
created,  all  and  singular  the  line  of  railroad  <Sf 
the  said  party  of  the  first  part,  as  the  same  now 
is  or  hereafter  may  be  constructed,  between 
Toledo,  Lucas  Coun^,  Ohio,  through  the 
Counties  of  Lucas,  Wood,  Henry,  Putnam, 
Allen  and  Van  Wert,  in  the  Sute  of  Ohio;  and 
the  Counties  of  Adams,  Wells,  Huntingtoo, 
Wabash,  Miami,  Grant  and  Howard,  in  the 
State  of  Indiana,  to  the  City  of  Kokomo,  In- 
diana, being  about  one  hundred  and  eighty 
miles  in  length;  together  with  all  and  singular 
the  right  of  way;  road-bed,  made  and  to  be 
made;  its  track,  laid  or  to  be  laid,  between  the 
terminal  points  aforesaid;  together  with  all  sup- 
pile^,  depot  grounds,  rails,  fences,  bridges* 
sidings,  enrioe-houses,  machinery,  shops,  build- 
ings, erections,  in  any  way  now.  or  hereaf  ter» 
appurtenant  unto  said  described  line  of  rail 
road;  together  with  all  the  engines,  machinery, 
supplies,  tools  and  fixtures,  now,  or  at  any  time 
hereafter,  owned  or  acquired  by  said  party  of 
the  first  part,  for  use  in  connection  wito  Its  line 
of  railroad  aforesaid;  and  all  depot  grounds, 
yards,  sidinss,  turn-outs,  sheds,  machine  shopa, 
leasehold  rights  and  other  terminal  fadliocs 
now,  or  hereafter,  owned  by  the  said  party  of 
the  first  part,  together  with  all  and  singular  the 
powers  and  franchises  thereto  belon^ng,  and 
ttie  tolls,  and  income,  and  revenue  to  oe  levied 
and  derived  therefrom/' 

The  trust  company  accepted  the  tniit  created 
by  this  mortgage,  and  the  bonds  wefe  Issoed 

by  the  Rai&oad  Oompanv,  oertlfled  by  the     

trustee  and  sold  on  the  market    The  mortgacr     (ttej 
was,  within  afew  days  after  iu executloo,  oaTy 
recorded  In  the  proper  counties.    In  October. 
1888,  default  having  occurred  In  the  paymeu' 
of  intoest,  the  trust  company  brought  salt  to 
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mechanic's  lien.  On  reriew  in  the  court  of  er- 
rors and  appeals,  as  reported  in  29  N.  J.  Eq., 
mtpra,  the  decision  of  the  chancellor  was  sns- 
tained,  the  court  saying:  "Untfl  that  decree 
was  signed,  the  right  of  the  complainant  in  the 
lands  of  the  Sea  Shore  Company  under  his 
mortgage  was  a  mere  unexecuted  equity,  to 
have  the  benefit  of  such  equities  as  his  mort- 
gagor had  in  the  premises,  without  any  ]efa\ 
title  in  himself  or  in  his  mortgagor  upon  which 
his  mortgage  as  a  conveyance  could  operate. 
.  .  .  When  the  decree  of  the  chancellor  was 
figned,  which  established  the  lien  of  complain- 
aot's  mortffaffe  on  the  property  of  the  ix>ng 
Branch  and  »ea  Shore  Company,  Berthoud  & 
Co.  had,  hy  force  of  the  provisions  of  the  Me- 
chanic's Lien  Act,  acquired  a  lien  on  the  prem- 
ises which  related  back  to  the  commencement 
of  the  building,  and  was  entitled  to  priority 
over  all  conveyances,  mortgages  or  incum- 
brances subsequent  thereto.  This  lien  was  not 
displaced  by  the  chancellor's  decree,  which,  in 
the  absence  of  fraud,  could  be  effective  only  to 
bring  under  the  complainant's  mortgage  the 
lands  of  the  Sea  Shore  Company,  subject  to 
such  liens  as  were  lawfully  acquired  while  the 
le.<ra1  estate  was  in  that  company.  The  chan- 
cellor's decree  adjudging  the  validity  and  pri- 
ority of  the  claim  of  Berthoud  &  Co.  should  be 
affirmed."  Unquestionably  such  ruling  was 
correct.  The  owner  of  a  majority  of  the  stock 
in  a  railroad  corporation  has  no  title  to  the  road. 
The  title  is  in  the  corporation,  and  he  is  not  the 
corporation.  A  mortgage  by  the  own«  of 
such  stock  is  no  lien  upon  the  road,  and  does 
not  prevent  the  casUng  of  any  legal  lien  upon  it. 
So  that  while,  for  the  many  equitable  reasons 
stated  in  the  opinion,  the  decree  vested  the  prop- 
erty in  the  latter  road  in  the  defendant  railroad 
company,  yet  it  perfected  and  transferred  that 
title  subject  to  all  legal  liens  then  existing  upon 
it.  Ajs  the  court  of  errors  and  appeals  well 
said,  until  that  decree  was  signed  the  right  of 
the  complaintint,  the  mortgagee,  was  a  mere 
unexecuted  equity,  to  have  the  benefit  of  such 
equities  as  his  mortgagor  had  in  the  premises, 
in  the  Connecticut  case  the  facts  were  theae: 
After  fl^vine  the  mortgaire  the  railroad  eom* 

Emy  desired  to  erect  a  depot  on  land  adjoin* 
g  its  track.  The  owner  aneed  to  give  the 
company  the  land  provided  it  would  build  m 
depot.  Upon  the  building  a  mechanic's  lien 
was  filed.  The  owner  hadf  never  made  m  con- 
veyance. Upon  a  foreclosure  of  the  mortgage 
the  mechanic's  lien  upon  the  building  ana  the 
ground  upon  which  it  was  constructed  was  held 
prior  to  the  mortgage.  The  decision  was  based 
upon  the  ground  uiat  the  fuU  equitable  title 
never  passed  to  the  railroad  company  until  the 
completion  of  the  building,  and  then  it  passed 
subject  to  the  burden  of  the  mechanic's  lien. 
Hence,  though  after  acquired  property,  and 
flubject  to  the  lien  of  the  mortgage,  it  was  when 
acquired  already  burdened  with  a  lien. 

But  in  the  case  at  bar,  as  appears  from  the 
testimony  and  the  decree,  only  the  naked  legal 
title  remained  in  Ballon;  the  full  equitable  title 
was  in  the  Railroad  Company— and  in  that 
Oom^ny  l)efore  the  contracts  were  entered  in- 
to. The  Railit>ad  Company  had  the  same  title 
when  it  made  the  contracts  that  it  had  when 
the  work  was  done  and  the  decree  rendered. 
Hamilton's  contracts  were  with  the  Railroad 
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Company,  and  of  course  gave  a  tten  upon  the 
lands  only  to  the  extent  of  the  title  tnat  the 
railroad  company  had.  The  mortgage  being 
one  with  words  of  general  description,  con- 
veyed land  held  by  a  full  equitable,  as  well  as 
that  held  by  a  legal,  title.  Jones,  Mortmges. 
section  188;  Mamy  v.  Pop^n,  66  U.  8.  24How. 
868  [16:  7841;  Farmen  L.  A  T.  Co.  v.  Fii/m, 
17  Wis.  114;  Lincoln  Bldg,  d  tiant.  Am.  ▼. 
Hau,  10  Neb.  581;  Laughlin  v.  Braley,  25 
Kan.  147.  We  conclude,  therefore,  that  there 
is  nothing  in  this  fact  to  justify  an  award  of 
priority  to  appellee. 

It  is  further  objected  by  the  appellee  that  the 
ground  upon  which  this  dock  was  built  was 
never  acquired  by  the  Company  which  exe- 
cuted the  mortgage,  but  by  a  new  Company  in- 
to which  the  mortgagor  Company  passed  by 
consolidation.  In  "new  of  the  condition  of  the 
record  we  are  compelled  to  accept  the  state- 
ment of  the  court  in  its  decree,  which  is,  that 
the  property  was  covered  by  the  mortgage  in 
suit.  Again,  it  is  urged  that  a  part  of  the  work 
was  done  after  the  receiver  was  appoint^,  and 
by  his  authority.  The  report  of  the  master 
does  not  sustain  this  claim;  neither  does  the 
account  filed  hj  the  intervener  for  the  purpose 
of  securing  his  mechanic's  lien.  And  while 
there  is  testimony  tending  to  show  that  he  did 
some  work  after  the  aDpointmentof  a  receiver, 
there  is  also  contraafctory  testimony.  And 
even  in  that  part  of  the  testimony  which  tends 
to  show  that  work  was  done  after  the  appoint- 
ment of  a  receiver,  there  is  nothine  to  indicate 
how  much  was  done,  or  whether  It  was  done 
by  the  authority  and  direction  of  the  receiver, 
or  simply  in  completion  of  m  contract  thereto- 
fore entered  into  with  the  Company. 

These  are  all  the  facts  we  deem  it  necessary 
to  mention.  The  decree  ef  the  (HreuU  Oourt 
wiU  be  revened,  leith  imtrueUoM  far  fwrther 
proceeding  in  aecordanoe  with  the  tiewi  herein 
expreeeei. 


MICHAEL  QORMLEY,  Appi., 

e. 

ALFRBD  CORNING  CLARE. 

(Bee  a  a  Reporter^  ed.  88B-80QD 

lUinois  Burnt  Reeordt  Aet-^tate  deeieiom, 
tD?ien  followed  a$  rulee  iffjproperty,  etc, — etate 
9tatute9  remediee  in  u.  8,  eourte—etatvte 
remedy^  eastent  qf—equity  JuriedieUon—lefal 
remedy— reetoration  of  record— frill  in  equity, 
rditf  under— homeaiead  righte. 

h  The  Illinois  ^ Burnt  Beoords  Act**  was  in  effect 
a  Statute  of  LimitatJons,  and  was  not  unreason- 
aUe,  nor  unconstitutional  because  not  providing 
tor  trial  bjr  jury  or  otherwise. 

2,  u  pon  the  oonstruotlon  of  the  Oonstitution  and 
laws  of  a  State,  this  court,  as  a  general  rule,  fol- 
lows the  decisions  of  her  highest  court,  unless 
they  conflict  with  or  impair  the  eflioaoy  of  some 
provision  of  the  Federal  Constitution,  or  of  a  fed- 
end  statute,  or  a  rule  of  general  commercial  law. 

H  And  this  is  so  where  a  course  of  those  decisions, 
whether  founded  on  statutes  or  not,  have  become 
rules  of  property  within  the  State;  also  in  regard 
to  rules  of  evidence  in  aotions  at  law;  and  also  in 
reference  to  the  commmi  law  of  the  State,  and  Its 
laws  and  onstoms  of  a  local  obaraoter. 
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OTenlde  or  interfere  with  prior  bona  flde  liena. 
The  idea  that  thebui1der»  <nrmateriahiuui,  may 
[301]  have  a  lien  upon  the  honae  to  the  ezdnsion  of 
a  mortgagee,  or  judgment  creditor,  whose  lien 
attached  before  the  house  was  erected,  altered 
or  repaired,  la  inadmissible,  and  could  not,  in 

Sractice,  be  carried  out."  And  again:  "We 
0  not  suppose  that  the  law  relanng  to  mort- 
gages, or  to  Judgments  and  executions,  was  in 
any  way  affected  by  the  enactment  of  the  Lien 
Law.  And  we  are  of  opinion,  as  before  stated, 
that  liens  under  this  law  do  not,  in  any  case  or 
in  any  manner,  interfere  with  prior  bona  fide 
liens.  So  that  if  a  mechanic's  lien  could  have 
been  placed  upon  the  railroad,  or  any  part 
thereof,  under  the  Ohio  Statute,  and  by  the 
proceedings  taken  was  in  fact  perfected,  it 
would  not  operate  to  displace  the  priority  of 
the  earlier  mortgage. 

To  what  extent,  if  at  all,  a  mechanic's  lien 
could,  under  the  statutes  of  Ohio  in  force  at 
the  time  Hamilton  attempted  to  file  his  Uen,  be 

g laced  upon  a  railroad,  or  any  part  of  it,  may 
e  a  matter  of  doubt.  Rutherford  v.  Cincinnati 
dP.  RGo.dS  Ohio  St.  559;  Smith  Bridge  Co. 
y.  Botoman,  41  Ohio  St.  87;  Reyised  Statutes  of 
Ohio,  1880,  sections  8184  and  8185  and  sections 
8207  to  8211,  inclusive;  also  Laws  of  1888. 
amended  sections  8207  to  8211,  inclusive,  and 
Laws  of  1884,  page  126.  It  la  unnecessary  in 
this  case  to  express  any  opinion  about  the  mat- 
ter, for  if  a  mechanic's  lien  was  effected,  it  was 
subordinate  to  the  Hen  of  the  prior  mortgage. 
There  was  no  statute  in  force  at  the  time  me 
mortgage  was  executed,  giving  any  priority  to 
subs^uent  mechanic's  liens;  and  by  the  mort- 
gage tne  mortgagee  took  its  vested  priority  be- 
yond the  power  of  the  mortgagor  or  the  Legis- 
lature thereafter  to  disturb. 

Neither  did  the  fact  of  the  construction  of 
the  dock,  and  the  consequent  improvement  of 
the  mortgaged  property,  give,  as  reported  by 
the  master,  to  Hamilton  an  equitable  lien  prior 
in  right  to  the  lien  of  the  mortga^,  or  furnish 
equitable  reasons  why  the  legal  priority  belong- 
ing to  the  mortgage  should  be  displaced.  Itis 
true  cases  have  ansen  in  which,  upon  equitable 
reasons,  the  priority  of  a  mortgage  debt  has 
been  displaced  in  favor  of  even  unsecured  sub- 
TS021  sequent  creditors.  See  8i.  Loui$,  A.  d  T.  K 
^  ^  B.  Co.  ▼.  Cleveland,  C.  O.  dL  R  Cb.,  125U. 
8.  668,  678  [81: 882,  887],  in  which  many  of 
these  cases  are  collected  and  the  equitable  prin- 
ciples underlying  them  stated.  But  those  prin- 
'dpali  liave  no  application  here.  The  work 
which  Hamilton  akl  was  in  original  construc- 
tion, and  not  in  keeping  up,  as  a  going  concern, 
a  railroad  already  built.  The  amount  due  him 
was  no  part  of  the  current  expenses  of  operat- 
ing the  road.  There  was,  as  to  him,  no  diver- 
■ion  of  current  earnings  to  the  payment  of  cur- 
rent expenses. 

The  distinction  is  so  well  expressed  by  Mr. 
Justice  Blatchford.  in  given  the  opinion  of  the 
court  in  the  case  of  Porter  v.  PittsSurg  Bessemer 
Stael  Co.,  120  U.  S.  649,  671  [80:880,  888],  that 
it  issufllcient  to  quote  his  language:  "The 
daims  of  the  appdfees  are  for  the  original  oon- 
ftruction  of  the  railroad.  This  is  not  a  case 
whete  the  proceeds  of  the  sale  of  the  property 
of  the  railroad,  as  a  completed  structure,  open 
for  travel  and  transportation,  are  to  be  applied 
to  restore  earnings  which,  instead  of  having 
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been  applied  to  nay  operating  ezpenaes  aB«t 
necessary  repdra,  have  been  diverted  topay  in 
terest  on  mortgage  bonds  and  the  improven»eDi 
of  the  mortgi^^ed  property,  the  debts  doe  for 
the  operating  expenses  and  repdrs  having  rr- 
mained  unpdd  when  a  receiver  was  appointed. 
The  equitable  prindpleaupon  which  the  deds 
ions  rest,  applying  to  the  payment,  out  of  the 
proceeds  oi  the  sale  of  railroad  property,  of 
such  debts  for  operating  expenaea  and  neoes- 
saiy  repairs,  are  not  applicable  to  claims  socfa 
as  the  prespnt,  accrued  for  the  original  constmc- 
tion  of  a  railroad  while  there  was  a  subststing 
mortgage  upon  it  These  five  appelleea  gave 
credit  to  the  company  for  their  w(h^  It  was 
construction  work,  and  none  of  it  was  for  oper 
ating  expenses  or  repairs,  and  none  of  it  went 
towards  keeping  a  completed  road  in  operation, 
either  in  the  way  of  labor  or  material.  When 
these  claims  accrued,  the  road  of  the  oompany 
had  not  been  opened  for  use.  The  daims  ac- 
crued after  the  mortgi^  had  been  executed 
and  recorded,  and  after  $1,000,000  of  the  bonds 
secured  bv  it  had  been  i^ea  and  pledged  to 
innocent  bona  fide  holders  for  vdue.  We  ate 
not  aware  of  any  well-considered  adjudged 
case,  which,  in  the  absence  of  a  statutory  pro- 
vision, holds  that  unsecured  floating  deMs  for 
construction  are  a  lien  on  a  railroad  superior  to  [I 
the  lien  of  a  valid  mortgage  duly  recorded,  and 
of  bonds  secured  thereby,  and  bdd  by  booa 
fide  purchasers  for  value.  The  aathorities  aie 
all  the  other  way.  " 

It  is  urged  by  the  appdlee,  in  o^lectloii  to 
the  force  of  theae  propodtiona,  aa  applied  to  the 
taciM  in  this  case,  tnat  at  the  time  this  me 
chanic's  lien  was  created  the  legal  title  was  wn 
in  the  Railroad  Company,  but  in  one  George 
W.  Bdlou;  that  as  the  mortgagor  had  do  lepl 
Utle.  the  mortgage  created  no  legal  lien;  that 
while  by  the  decree  of  f  oredoaure  the  legal  title 
was  transferred  to  the  mortgagor,  it  was  traas- 
ferred  subject  to  the  burden  of  the  mediaak's 
lien;  and  the  cases  of  WilUameot^  v.  If.  J. 
Southern  R  Co.,  28  N.  J.  £q.  277,  ako  M 
N.  J.  Eq.  811.  and  Bottford  ▼.  Sem  Bmm, 
M.  dW.R  Co.,  41  Conn.  454,  are  mgmdeSXj 
relied  upon.  But  the  facts  in  tboee  rears 
are  very  different  from  those  in  this.  In  the 
New  Jersey  case,  the  defendant  railroad  oom- 
pany had  executed  a  m<Hrtgage  with  the  "af- 
ter-acouired  property"  clause  in  it.  dolr  le- 
cordeci.  It  was  also  the  owner  of  a  large 
majority  of  the  stock  in  the  Long  Brmndi  aod 
Sea  Shore  Oompany.  and  waa  tn  poasessioa 
of  and  operatini;  the  latter  company'a  road.  No 
oonaoUdadon  in  fact  of  the  two  companies  had 
taken  place;  but  being  in  posse—ion  of  tba  lat- 
ter company's  road,  it  had  contracted  for  the 
building  of  certain  docks.  waDs  and  piers,  at 
the  terminua  of  such  road.  Havinr  failed  to 
make  payment  for  such  work,  a  mechanic's  lien 
was  perfected  upon  the  latter  company's  road. 
Upon  a  suit  to  f orecloee  the  mortgage  gives  by 
tiie  defendant  railroad  company,  the  chanoeUor, 
laying  hold  of  the  fact  that  the  defendant  rafl> 
road  company  was  the  owner  of  this  large  o»- 
Jority  of  the  stock— waa  in  poeseesion  of  and 
operating  the  latter  c<Hnpany's  road — decreed 
that  such  road,  with  its  property  and  f  ranchisss, 
belonged  to  the  defenaant  raUroad  compan/, 
and  as  after-acquired  property  was  snbjrct  \a 
complainant's  mortgage,  hot  subordinate  lo  the 
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full  time  allowed  him  hy  law  to  do  to,  namely, 
thirty  days.  He  also  applied  for  a  certified 
copy  of  the  ordinaoce,  but  the  derk  did  DOt 
give  it  to  him.  He  then  copied  the  minutes  of 
the  meeting  of  January  8,  1882,  and  posted 
such  copy  and  made  oath  thereto,  January  24, 
1882,  and  filed  the  same  on  that  day  in  the  re- 
corder's oflSce  of  Cook  County.  On  the  17th 
of  January,  1882,  €k>rm]ey  filed  in  the  Superior 
Court  of  Cook  County,  llliDois,  a  petition  for 
a  maodamuB  upon  the  clerk  of  the  Tillage  to 
immediately  poet  certified  copies  of  the  ordi- 
nance iMuraed  on  January  8, 1882,  as  required 
by  law,  aud  to  file  for  record,  in  the  recorder's 
office  of  Cook  County,  a  duly  certified  copy  of 
the  ordinance,  or  to  furnish  to  him  ((Jormley) 
a  duly  certified  copy  upon  tender  of  his  legal 
fees.  This  petition  was  answered  by  the  clerk, 
and  a  replication  filed,  and  the  cause  tried,  a 
JuiT  being  waived,  by  Gary,  J,,  who  rendered 
judgment  dismissing  the  pedtion  al  Gormley's 
costs.  The  case  was  taKen  to  the  Appellate 
Court  for  the  First  District  of  Illinois,  by  which 
court  the  judgment  of  the  superior  court  was 
afllrmed.  After  the  commencement  of  this  ac- 
tion, Gormley  sued  out  from  the  Supreme 
Court  of  Illinois  a  writ  of  error  to  review  the 
judgment  of  the  appellate  court,  and  the  judff- 
841]  ment  of  that  court  was  thereupon  afiumed. 
G^rmteif  ▼.  Dav,  114  HL  185. 

Qormley  sold  several  lots  and  blocks  of  his 
subdivision  to  different  parties;  put  down  side- 
walks, and  threw  up  various  streets  with  a 
plow;  street  and  sidewalk  work  in  the  addition 
was  done  by  the  village;  and  portions  of  vari- 
ous streets  were  gra^  and  ditched.  After 
the  foreclosure  the  taxes  upon  the  premises  in 
dispute  were  paid  by  Alfred  Coming  dark. 

On  the  81st  of  March,  1884,  Clark  filed  his 
petition  under  the  "Burnt  Records  Act"  so 
called,  being  chapter  116  of  the  Revised  Stat- 
utes of  Illinois,  settinff  up  his  title  to  the  prop- 
erty in  controversy;  alle^g  the  destruction  of 
the  records  of  Cook  County  and  of  his  record 
title  on  October  8  and  9,  1871,  by  fire;  the  pro- 
ceedings of  the  council  of  the  Village  of  Qlen- 
ooe,  of  the  clerk  and  of  Michael  Gormley;  and 
the  suits  in  the  superior  and  appellate  courts; 
and  charring  fraud  on  Gormley's  part  and 
threatened  irreparable  injury;  averring  that 
Gormley  was  in  possession  of  petitionei^  land 
and  about  to  destrov  its  market  value  by  pro- 
curing a  vacation  of  the  streets  around  it;  and 
asking  that  council  and  derk  be  enjoined.  Pe- 
titioner made  the  Village  of  Glencoe,  its  coun- 
cil and  clerk,  Michael  Gormley  and  wife  and 
others,  who  had  claimed  some  interest  in  the 
property,  parties,  "and  all  whom  it  mav  con- 
cern." and  prayed  that  the  ordinances  of  Octo- 
ber 4, 1881,  and  January  8,  1882,  be  declared 
null  and  void  and  of  no  effect  whatsoever,  and 
for  a  decree  confirming  and  establishing  his 
title  in  fee  simple  to  the  lots  and  blocks  men- 
tioned as  aforesaid,  and  that  he  be  put  in  pos- 
session; and  that  the  village,  its  council  and 
clerk,  be  restrained  from  passing  or  posting 
any  ordinance  or  ordinances  vacatmg  streets  or 
parts  of  streets  adjoining  petitioners  lots  and 
blocks.  Many  of  the  defendants  defaulted, 
and  some  answered,  including  Gormley  and 
wife,  upon  whose  answer  the  only  quesdons  in 
issue  here  arise.  Upon  hearing,  tne  court  en- 
1S4U.  8. 


tered  a  final  decree  in  favor  of  Clark,  adiudgw 
ing  that  he  was,  at  the  date  of  filing  the  petition, 
v^ted  with  title  in  fee  simple  absolnte  to  the 

E remises  in  dispute,  and  confirming  and  estab- 
shing  the  same;  that  Gormley  was  estopped 
from  claiming  any  informality  or  defect  in  the 
plat  of  his  addition  to  Glencoe;  that  he  and  his 
wife  had  no  homestead  rights  in  any  of  the  lots 
and  blocks  decreed  to  Clark,  or  in  any  streets 
or  parts  thereof  on  which  any  of  the  said  lots 
or  olocks  abutted,  as  against  said  Clark,  his 
representatives,  heirs  and  assigns;  that  the  or> 
dinance  of  January  8, 1882,  was  null  and  void; 
that  title  to  that  portion  of  Adams  Street  be- 
tween Grove  Street  and  Bluff  Street  was  vested 
in  Gormley,  but  subject  to  an  easement  in  the 
use  of  it  by  said  Clark,  hia  heirs,  legal  repre- 
sentatives and  assigns,  as  the  owner  of  lots  or 
parts  of  lots  abutting  thereon;  that  said  Gorm- 
ley and  wife  remove  from  that  portion  of 
Adams  Avenue  on  or  before  a  date  named,  and 
in  default  of  such  removal  the  marshal  remove 
the  buildings  thereon  located;  and  that  posses- 
sion of  the  property  in  dispute  be  surrendered 
to  petitioner.  The  decree  dissolved  a  prelim- 
iniiry  Intunotion  which  had  been  granted 
against  tne  village  and  its  authorities,  and 
awarded  no  relief  in  respect  to  them. 

From  this  decree  Gormley  appealed  to  this 
court,  and  assigns  as  errors  (1)  that  the  court 
erred  in  not  dismissing  the  bill  for  want  of 
equity;  (2)  that  petitioner  had  a  complete  and 
adequate  remedv  at  law,  and  a  court  of  ohan- 

nhad  no  jurisdiction  ^8)  that  the  court  erred 
Bcreeinff  void  the  ordinance  vacating  said 
streets  in  stud  Gormley's  Addition  to  Glencoe: 
(4);  that  the  court  erred  in  decreeing  that  said 
Michael  and  Blisa  Gk>rmlev  remove  Uieir  house, 
bam  and  shop  from  said  portion  of  Adams 
Avenue,  between  Grove  and  Bluff  Streets;  (5) 
that  the  court  erred  in  decr^nr  to  the  peti* 
tioner  an  easement  in  the  right  of  use  of  Adams 
Avenue,  between  Grove  and  Bluff  Streets,  as  a 
street,  by  said  petitioner;  (6)  that  the  court 
oredin  decreeinir  the  petitioner  entitled  to  the 
possession  of  said  lots  and  blocks  in  said  peti- 
tion described;  (7)  that  the  court  erred  in  de- 
creeing that  the  appellant  surrender  up  posses- 
sion of  said  streets,  lots  and  blocks  to  the 
petitioner. 

Mr.  MiUard  F.  BAgigle»  for  appellant: 

Whenever  a  court  of  Taw  affords  a  plain,  ade- 
quate and  complete  remedy,  without  Uie  aid  of 
a  court  of  equity,  the  plaintiff  must  proceed  al 
law 

KiUian  v.  Ebbinghaus,  110  U.  S.  668  (28: 246); 
Fus$eU  V.  Qregg,  118  U.  S.  660  (28:  99^5);  Hci^ 
landY.  OhaUen,  110  U.  a  16  (28: 62);  HuUlung$ 
Y.  Higgins,  60  HI.  29. 

A  law  that  would  take  the  property  of  one 
and  transfer  it  to  another  without  compensa- 
tion would  be  unconstitutional. 

Oebhardt  v.  Beeffe$,15  HL  801;  St.  John  w. 
Qt^t'teno,  72  HL  884;  Ofoperw.Jktraii^iSiMiau 
684. 

For  an  injury  which  an  individual  or  a  0Q^ 
poration  suffers  in  common  with  the  publUv 
equi^  will  not  relieve. 

DOridi  V.  Deifxfii  <ft  if.  B.  6b.  26  Mich.  178: 
Denver  d  S.B.  Oa.T.  Denver  (Ht$  M,  Oa.  i 
Colo.  678. 
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Alezajider 
Coy.  for  ap- 


McCoy  and  Chju!>les  B. 

pellee: 

If  one  deslree  a  jtiiy  trial  in  a  suit  under  the 
Burnt  Records  Act,  he  must  demand  it  in  the 
court  below. 

Heacoek  ▼.  Homer,  109  DL  245-851;  Heaeoek 
▼.  Luhuke,  107  Dl.  896-404 

This  court  win  not  allow  a  question  to  be 
raised  in  this  court  not  raised  in  the  court  be- 
low. 

BeU  V.  Brum,  43  U.  8. 1  How.  109  (11: 89); 
Doe  ▼.  Wateon,  49  U.  8.  8  How.  268  (12: 1072); 
Belk  V.  Meagher,  104  U.  S.  279  (26: 785);  Clark 
V.  Fredericks,  105  U.  8. 4  (26: 988);  Springer  v. 
U,  8.  102  U.  S.  586-698  (26: 256). 

Where  a  party  goes  to  trial  before  the  court 
without  objection  he  has  waived  his  right  to  a 


^"i; 


Teammf  v.  Case,  79  U.  S.  12  Wall.  276,  284 
(20:  895,  897);  Bond  v.  Dustin,  112  U.  8.  604 
(28: 885);  Dundee  Mortgage  d  T.  Invest.  Co,  v. 
Bvghes,  124  U.  S.  157  (81: 857). 

A  federal  tribunal  can  enforce  statutory 
rights  upon  the  chancery  side  of  the  court 
when  the  citizenship  of  the  parties  is  such  as 
to  give  the  court  jurisdiction. 

Ciark  v.  8mi^,  88  U.  8. 18  Pet.  196, 208. 204 
(10: 128, 127). 

In  decreeing  on  titles,  this  court  must  ac- 
commodate the  mode  of  proceeding  to  the 
nature  of  the  case  and  the  character  of  the 
equities  involved  in  the  controversy  so  as  to 
give  effect  to  state  legislation  and  state  policy. 

Ex  parte  McNeil,  80  U.  8. 18  Wall.  286  (20: 
624);  Broderic^s  WiU,  88  U.  8.  21  Wall.  508 
(22: 599);  Fitch  v.  Oreighton,  65  U.  6.  24  How. 
159  (16: 596);  BbOand  v.  ChaUen,  110  U.  8.  15 
(^:  52);  Bevnolds  v.  GrawfordeviUe  First  Nat. 
Bank,l\2  U.  8. 406  (28: 788);  Qage  v.  Caraher, 
126  in.  447;  SmOh  v.  Hutchinson,  108  Dl.  662. 

The  Burnt  Records  Act  is  broad  and  compre- 
hensive in  its  character,  and  it  is  intended 
thereby  that  when  a  court  has  once  acquired 
Jurisdiction  that  it  shall  go  on  and  adjudicate 
upon  an  V  and  an  claims  and  titles  to  the  prop- 
ertv  in  mspute. 

Smith  V.  Gaqe,  11  Bias.  217;  MuUey  v.  Qtb- 
hons^  87  m.  867;  Robinson  v.  Ferguson,  78  lU. 
688;  Bmith  v.  Hutchinson,  108  HI.  662;  Moore 
▼.  Wayman,  107  HL  195;  Faru)eU  v.  Ba/rding, 
96  m.  82;  Bamett  v.  aine,  60  Dl.  205;  Bradish 
V.  Grant,  6  West  Rep.  625, 119  Dl.  606. 

The  Illinois  Act  is  not  unconstitutional  as 
depriving  one  of  the  right  of  trial  by  jury. 

MBoeoek  v.  Hosmer,  109  Bl.  246,  25(1,  261; 
Bertrand  v.  Taylor,  87  Bl.  285. 

Whether  or  not  the  8tate  Constitution  au- 
thorized the  passage  of  a  statute,  what  is  the 
interpretation  of  such  statute,  and  what  acts 
are  iustified  under  such  statute,  are  to  be  de- 
cided exclusively  by  the  highest  court  of  the 
8tate. 

Green  v.  Neat  ,81  U.  8.  6  Pet.  291  (8: 402); 
Elmendorfjv.  Tayhyr,  28  U.  8.  10  Wheat.  152 
(6:289);  Watson  v.  Mercer,  88  U.  8.  8  Pet.  88 
(8:  876);  Jackson  v.  Lamphire,  28  U.  8.  8  Pet. 
280  (7: 679);  Withers  v.  Buckley,  61  U.  8.  20 
How.  84  (16: 816);  Porter  ▼.  F^,  65  U.  8.  24 
How.  415  (15: 740);  Medberry  ▼.  Ohio,  65  U.  8. 
24  How.  418  (16: 789);  Salomons  ▼.  Graham, 
82  U.  a  16  Wall.  208  (21: 87);  Aicardi  v.  State, 
86  U.  8. 19  Wall.  686  (22: 216);  NarUm  ▼.  Shelby 
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County,  118  U.  8. 425  (80: 178);  Harpending  ▼. 
Dutch  Church,  41  U.  8.  16  Pet  466  (10: 1029); 
McCluny  ▼.  SiUiman,  28  U.  8.  8  Pet  270  (7: 
676);  Murray  v.  Gibson,  66  U.  8.  15  How.  421 
(14: 755);  Amy  v.  Watertoum,  180  U.  8.  801 
(82: 946);  Hanriek  v.  Patrick,  119  U.  8.  166. 
170  (80: 896,  404);  Sanger  v.  Nightingale,  123 
U.  8.  176  (81: 1105). 

The  Fourteenth  Amendment  does  not  take 
away  from  the  8tates  the  power  of  giving  a 
court  of  equity  jurisdiction  in  cases  requiruig 
equitable  relief. 

Church  V.  EeUey,  121  U.  8  288,284(80:961); 
Basey  v.  Gallagher,  87  U.  8  20  WaU.  670  (22: 
46^;  Walker  v.  Sauvinet,  92  U.  8.  90  (28: 678). 

The  right  of  way  passed  as  an  appurtenance 
to  the  blocks,  and  therefore  dear  of  homestead 
ri^ts. 

Smyth,  Homesteads  and  Exemptions,  g  808, 
p.  24S;  Kittle  v.  I^eiffer,  22  Cal.  fe;  UamUton 
V.  Chicago,  B.  d  Q.  R  Co.  124  BL  236;  Mat- 
thiessen  Zine  Co,  v.  La  Salle,  6  West.  Rep.  178, 

117  in.  411;  Trickey  v.  Schlader.  62  BL  78; 
Lake  View  v.  LeBahn,  6  West.  Rep.  786, 120 
BL  92;  LiUUr  v.  Lincoln,  106  Bl.  858;  May- 
wood  County  V.  Maywood,  6  West  Rep.  529, 

118  BL  61:  Lee  v.  Mound  Station,  6  West.  Rep. 
829,  118  BL  304;  Zearing  v.  Baber,  74  BL  411. 

Equitv  would  protect  abutting  propertv  own- 
ers by  injunction  upon  any  invasion  oi  their 
rights. 

Jacksonville  v.  Jacksonmlle  2^  Cb.  67  BL  540. 

The  court  w^ss  justified  in  ordering  a  writ  of 
assistance  to  issue. 

Terrdl  v.  AUison,  88  U.  8.  21  WaU.  291  (32: 
686);  Kern  y.  Zink,  66  BL  449. 

Mr,  Chief  Justice  Fuller  deUvered  the  opin- 
ion of  the  court: 

Upon  the  8th  and  9th  of  October,  1871,  a 
memorable-conflagration  destroyed  a  large  part 
of  the  City  of  Chicago,  including  ^e  comt- 
house  and  the  entire  records  of  the  County  of 
Cook  in  the  State  of  BUnois,  in  which  the  City 
of  Chicago  was  situated.  An  Act  was  there- 
upon passed  by  the  (General  Assembly  of  that 
State,  approved  April  9,  1872,  to  remedy  the 
evils  consequent  upon  the  destruction  of  public 
records  (Laws  Bl.  1871,  1872,  p.  652),  which 
Act  is  now  chapter  116  of  the  Revised  Statutes 
of  BUnois.  (2  Starr  and  Curtis,  1998.)  That 
Act  provided  that  in  case  of  su€^  destruction, 
the  courts  of  the  county  wherein  it  occurred, 
having  chancery  jurisdiction,  should  have 
power  to  inquire  into  the  condition  of  any  title 
to  or  interest  in  any  land  in  such  county,  and 
to  make  all  such  oraers,  judgments  and  decrees 
as  might  be  necessary  to  determine  and  estab- 
lish said  title  or  interest,  legal  or  equitable, 
against  aU  persons  known  or  unknown,  and  all 
liens  existing  on  such  lands,  whether  by  stat- 
ute, mortfiraee,  deed  of  trust  or  otherwise;  that 
it  should  be  lawful  for  any  person  claiming  title 
to  any  lands  in  the  county  at  the  time  of  the 
destruction  of  its.records,  and  for  all  claiming 
under  such  person,  to  file  a  petition  in  any 
court  in  the  county  having  chancery  Jurisdic- 
tion, praving  for  a  decree  establishing  and  con- 
firming his  said  title,  which  petition  should 
set  out  the  character  and  extent  of  the  estate  in 
the  land  in  question  claimed  by  the  complain- 
ant or  petitioner,  and  from  wnom  and  when 
and  by  what  mode  he  '^•rived  his  title  thereto; 
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the  Dames  of  all  persomi  owning  or  claiming 
any  estate  in  fee  m,  or  who  should  be  in  pos- 
session of,  said  lands  or  any  part  thereof,  and 
also  all  persons  to  whom  any  such  lands  bad 
been  conveyed,  and  the  deed  or  deeds  of  such 
conveyance  recorded  in  the  office  of  recorder  of 
deeds  since  the  time  of  destruction  of  the  rec- 
ords and  prior  to  the  filing  of  the  petition;  and 
their  residences,  so  far  as  the  same  were 
known;  that  all  persons  so  named  in  the  peti- 
tion should  be  made  defendants  and  notified  of 
the  suit  by  summons  or  publication  in  the  same 
manner  as  required  in  chancery  proceedings  in 
the  State,  unknown  owners  or  claimants  to  be 
brought  in  under  the  designation  of  "to  whom 
it  may  concern; "  that  any  person  interested 
might  oppose  the  petition,  demur  to  or  answer 
it,  or  file  a  cross-petition  if  he  desired  to  do  so; 
and  that  the  decree  entered  in  the  proceeding 
should  be,  as  to  the  title  found,  forever  binding 
and  conclusive,  except  against  minors  and  in- 
sane persons,  and  persons  in  possession  or  to 
whom  the  lands  had  been  conveyed  and  the 
deeds  recorded  since  the  destruction  of  the 
records  and  prior  to  the  filing  of  the  petition, 
and  not  made  parties  defendant  bv  name.  The 
Act  also  contained  various  provisions  In  pro- 
tection of  married  women,  insane  persons  and 
minors,  and  all  defendants  not  served  with 
summons  were  given  one  year  after  entry  of 
decree  to  ask  its  vacation  on  petition;  and  the 
rules  and  regulations  governing  courts  of  chan- 
cery in  Illinois  wei9  declared  to  apply  to  pro- 
ceedings under  the  Act  so  far  as  not  inconsist- 
ent therewith. 

Bv  numerous  dedsionsof  the  Supreme  Court 
of  the  State  of  Illinois  it  has  been  determhied 
that  a  petition  to  establish  title,  under  what  is 
known  as  the  "  Burnt  Records  Act,"  need  not 
show  that  the  petitioner  was  in  possession  of 
the  land  or  that  it  was  vacant  and  unoccupied, 
as  required  in  a  bill  to  quiet  title,  the  Act  au- 
thorizing the  petitioner  to  make  all  parties  in 
possession  or  claiming  an  interest  in  the  land 
parties  defendant  to  the  petition,  creating  a  clear 
and  marked  distinction  between  a  case  of  this 
character  and  such  a  bill;  that  the  court  is  au- 
thorized and  required  to  investigate  the  inter- 
est of  all  the  parties  in  the  premises  in  ques- 
tion, and  to  decree  in  favor  of  the  better  title; 
that  all  that  is  required  in  respect  to  adverse 
claimants  or  their  titles  is,  that  such  claimant 
shall  be  named  in  the  petition  and  made  de- 
fendant; that  nothing  more  is  required  to  give 
the  court  Jurisdiction  under  the  Statute  to  in- 
vestigate the  claims  of  title  to  the  premises, 
and  by  its  decree  establish  and  confirm  the 
title  in  the  person  in  whom  it  is  found  to  be 
vested,  and  to  make  all  such  orders,  Judgments 
and  decrees  as  shall  be  necessary  to  that  end; 
that  decrees  so  entered  are,  as  to  the  title  so 
found,  forever  binding  and  conclusive  between 
the  parties;  that  the  Statute  was  in  effect  a 
Statute  of  Limitations,  and  under  the  circum- 
stances was  not  unreasonable,  but  demanded  as 
a  matter  of  safetv  in  a  great  emergency;  that  it 
was  not  open  to  the  objection  of  unconstitution- 
ality, because  not  providing  for  trial  by  jurv  or 
otherwise;  and  that  the  Question  whether  a  jury 
should  be  allowed  could  not  arise  unless  a  Jury 
was  demanded.  Oage  v.  Oaraher^  125  Dl.  447; 
Eeaeoek  v.  Eaamer,  100  Dl.  246;  Heaeoek  v. 
Lubuke,  107  Bl.  806;  Robinson  v.  Ferguton,  78 

1S4U.  S. 


ni.  588;  Bradith  ▼.  Grant,  110  III  606.  f 
West  Rep.  625;  Bertrand  v.  Taylor,  87  lU. 
285. 

The  subject  received  much  consideration 
from  Judffe  Blodgett,  holding  the  Circuit  Court 
for  the  Northern  District  of  Illinois,  in  Smith 
V.  Gage,  11  Biss.  217,  in  which  he  announced 
substantially  the  same  conclusions.  And  he 
remarks  "  that  the  court,  on  the  final  hearing 
of  such  a  case,  may,  in  its  discretion  as  a  court 
of  equity,  where  two  confiicting  titles  are  pre- 
sented, the  validity  of  which  can  be  determined 
in  a  couiV  of  law,  tr^  the  express  terms  of  its 
decree,  remit  the  pfuties  holding  such  titles  to 
a  court  of  law  for  the  trial  of  their  rights;  but 
this  would  be  purely  a  matter  of  equitable  dis- 
cretion, and  does  not  limit  the  power  of  the 
court  in  this  proceeding  to  settle  Uie  entire  title 
by  its  decree.  In  Gage  v.  Cdraher,  ubi  supra, 
the  Supreme  Court  of  Illinois  says:  "Whatever 
may  be  the  power  of  the  court  of  chancery, 
where  there  are  controverted  titles,  to  restore, 
by  its  decree,  the  evidences  of  title  in  the  re- 
spective parties  as  they  were  before  the  destruo- 
tion  of  the  record,  and  then,  in  its  discretion, 
remit  the  parties  to  a  court  of  law  to  there  try 
their  titles,  it  is  manifest  no  such  course  was 
contemplated  by  the  Statute,  or  necessary  in 
cases  under  if^  In  Ward  ▼.  FarreU,  07  DL 
618,  in  passing  upon  the  right  to  demand  a 
trisi  by  Jury  in  the  particular  instance  there  in 
hand,  it  is  Jtistly  observed:  "Where  a  new 
class  of  cases  are,  by  legislative  action,  directed 
to  be  tried  as  chancerv  causes,  it  must  appear 
that,  when  tested  by  the  general  principles  of 
equity,  they  are  of  an  equitable  character,  and 
can  lie  more  appropriatenr  tried  in  a  court  of 
equity  than  in  a  court  of  law.  And  if  of  this 
character,  when  brought  in  a  court  of  equity 
they  stand  upon  the  same  footing  with  other 
causes,  and  the  court  will  have  the  right,  as 
in  other  cases,  to  determine  all  questions  of 
fact  without  submitting  them  to  a  jury." 

Upon  the  construction  of  the  Constitution 
and  laws  of  a  State,  this  court,  as  a  general 
rule,  follows  the  decisions  of  her  highest  court, 
unless  they  conflict  with  or  impair  the  efficacy 
of  some  provision  of  the  Federal  Constitution, 
or  of  a  federal  statute,  or  a  rule  of  general 
commercial  law.  Norton  v.  Shelby  County, 
118  U.  8.  425,  480  [80: 178,  18^.  And  this  is 
so  where  a  course  of  those  decisions,  whether 
founded  on  statutes  or  not,  have  become  rules 
of  property  within  the  State;  also  in  regard  to 
rules  of  evidence  in  actions  at  law;  and  also  in 
reference  to  the  common  law  of  the  State,  and 
its  laws  and  customs  of  a  local  character  when 
established  by  repeated  decisions.  Burgess  v. 
Sdigman,  107  U.  S.  20  [27:  850];  Bueher  v. 
Cheshire  R.  Co.  125  U.  S.  565  [81:  705].  Sub- 
stantially  conclusive  effect  is  g^ven  to  such  de- 
cisions upon  the  construction  of  state  statutes, 
as  affecting  title  to  real  estate  within  the  State. 
Ridings  v.  Johnmm,  128  U.  S.  212  [82:  4011;. 
Baeon  ▼.  Northwestern  M.  L,  Ins,  Co,  181  17. 
S.  268  [88: 1281;  Hawriek  v.  Patriae,  110  U.  S. 
166, 160  rSO:  m,  404]. 

And  while  the  rule  is  thoroughly  settled  that 
remedies  in  the  courts  of  the  United  States  are 
at  common  law  or  in  equity,  according  to  the 
essential  character  of  the  case,  uncontrolled  in 
that  particular  }aj  the  practice  of  the  state 
courts  (New  Orleans  v.  Louisiana  OonstrueUan 
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Ompawff,  198  IT.  8.  45,  46  [83:  607] )»  yet  an 
enUurgement  of  equitable  rights  by  state  statute 
may  be  administered  by  the  circuit  courts  of 
tbe  United  States  as  well  as  by  the  courts  of 
the  State;  and  when  the  case  is  one  of  a  reme- 
dial prooBeding,  essentially  of  an  equitable 
character,  there  can  be  no  objection  to  the  ex- 
ercise of  thejurisdiction.  Broderiek  Will  Case, 
88  U.S.  21  Wall.  608, 620  [22:590, 6051;  m>lland 
▼.  OhaOen,  110  U.  8.  15,  25  [28:  52.  561;  Froit 
▼.  SpiUof.  121  U.  8.  552,  567  [80: 1010, 1012]. 

Tested  by  the  conclusions  of  the  Supreme 
Court  of  Illinois,  the  principal  contention  on 
appellant's  behalf  cannot  be  sustained.  The 
record  of  the  patent  and  the  deed  from  the 
patentee  to  Michael  Gormley  had  bera  de- 
stroyed, and  the  deed,  which  it  turned  out  on 
this  hearing  was  in  Gormley's  possession,  had 
[3491  ^^^^^  been  re>recorded.  liie  petitioner  was 
entitled  to  the  establishment  of  the  record  by 
the  proceeding  authorized  under  the  Statute, 
and,  when  the  court  had  once  acquired  Juris- 
dicdon,  it  could  go  on  and  adjudicate  upon  all 
'  claims  to  the  property  in-controyersy,  as  there- 
in proyided.  The  character  of  the  litiffadon 
«ulBciently  indicates  that  the  petitioneS' Inti- 
mately inyoked  the  aid  of  the  Statute. 

It  is  strenuously  insisted  that  the  remedy  at 
law  was  adequate,  and  that  as  the  right  of  pos- 
session was  purely  a  legal  question  and  for  a 
jury,  the  court  of  chancery  should  hate  de- 
clined jurisdiction;  but,  inasmuch  as  the  case 
came  within  the  proyisions  of  the  Statute,  and 
equity  could  alone  afford  the  entire  relief 
sought,  the  fact  that  legal  questions  were  also 
involyed  could  not  oust  the  court  of  jurisdic- 
tion.  The  Jurisdiction  in  equity  attaches  un- 
less the  legu  remedy,  both  in  respect  to  the 
final  relief  and  the  mode  of  obtaining  it,  is  as 
efficient  as  the  remedy  which  equity  would 
afford  under  the  same  circumstances  (lrt269tfm 
y.  Sunderland,  180  U.  S.  506,  514  [82:1006, 
1008]);  and  it  Ib  quite  clear  that  under  this 
Statute  the  restorauon  of  the  record  title  is  a 
matter  essentially  of  equitable  cognizance, 
while  the  declaration  of  tne  inyalidity  of  the 
ordinance  of  January  8, 1882,  the  remoyal  of 
the  cloud  caused  hv  recording  a  copy  thereof, 
and  the  abatement  of  the  oDstruction  to  the 
streets,  were  matters  in  respect  to  which,  un- 
der the  ayerments  of  the  petition  and  the  eyi- 
dence  adduced  at  the  hairing,  the  petitioner 
could  properly  resort  to  a  court  or  equity. 
Undoubtedly  the  rule  that  a  bill  may  be  re- 
tained for  the  purpose  of  granting  fuU  relief 
when  jurisdiction  exists,  should  not  be  abused 
by  being  employed  as  a  mere  pretext  for  bring- 
ing into  chancery  causes  proper  for  a  court  of 
law:  but  under  the  local  law,  this  could  not  be 
predicated  of  a  petition  which  the  petitioner 
was  entitled  to  file  under  the  "Burnt  Records 
Act,"  and,  as  already  stated,  we  administer, 
where  adyerse  citizenship  giyes  us  jurisdiction 
of  a  case,  the  equitable  reUef  which  state  leg^ 
[350]      islation  accords. 

It  is  objected  that  there  was  error  in  the  direc- 
tion for  the  remoyal  of  the  buildings  from  the 
portion  of  Adams  Street  between  blocks  eifht 
and  nine,  in  disregard  of  the  homestead  rights 
of  appellant  and  ms  wife:  but  we  do  not  think 
so.  whether  the  plat  was  a  statutory  plat  or 
not,  as  to  which  some  issue  is  made  t^  the  an- 
swer, the  proofs  establish  such  a  dedication  as 
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created  an  easement  in  tbe  petltkmer,  the  ex> 
Istence  of  which  Gormley  was  estopped  to 
deny,  and  which  the  court  was  Jostifled  in  pro- 
tecting. Maifwood  €h.  y.  Majfwocd^  118  Dl  61 
[5  West  Rep.  529];  MaWUemn  db  E.  Zinc  Cb. 
y.  La  tiaUs,  117  III!  411  [5  West.  Rep.  178];  lO- 
tier  y.  Lincoln,  106  lU.  858;  BamiUan  y.  Ckkm- 
ga,B.dd.B.(h.t!iim.  285. 

The  right  of  way,  as  apporteoaiit  lo  these 
blocks  vaU  lots,  passed  to  the  purchasers  under 
the  sale  upon  Uie  trust  deed,  wUch  was  exe- 
cuted by  Gormley  and  his  wtfe,  and  bj  which 
both  haa  released  the  homestead  daim,  and  tbe 
decree  recognized  the  fee  as  stUl  in  Gormley 
subject  to  the  burden  thus  imposed.  Trictev 
Y.&hlader,S2m.lS;mtaew.iymf0r,iiO^ 
484. 

As  to  the  remaining  errors  assigned,  we  are 
of  opinion  that  the  court  correctly  held  the 
second  ordinance  duly  annulled,  and  tbe  ease- 
ment as  existing  in  the  petitioner,  so  far  as  r^ 
spected  the  property  described  In  tbe  first  of 
the  two  ordmances  referred  ;to,  and  psoperiy 
granted  the  writ  of  assistance  to  pot  the  peci- 
Uonerihito  possession  of  bis  blocks  and  lots  as 
prayed;  and  while  the  bill  did  not  specifically 
pray  for  similar  relief  in  respect  to  tbe  streets 
in  question,  such  relief  was  agreeaUe  to  the 
case  made  oy  the  bill,  and  comd  be  awarded 
as  within  the  prayer  for  general  rdief.  The 
writ  of  assistance  was  simply  bi  eifectoatioa 
of  the  decree,  and  was  in  accordance  with  tba 
recognized  practice  in  equity  and  the  Ninth 
Equi^  Ride.  We  are  satisfied  upon  the  whole 
case  that  the  circuit  court  committed  no  error, 
and  the  dsoree  u^  tkertfarebe  (tfkjned. 


THB    COUNTY    COURT    OF     MACOK 
COUNTY  BT  AL.,  ly^  in  Brr,, 

e.  

UNITED  STATES,  AS  rd.  ALFRED  HUI- 

DEKOFER 

(See  8l  OL  Macon  Oount^ry>^tUUikop9rt  Baportar^ 

Tax  to  pay  county  bond» — mandamm  to  eompd 
loty— -extent  of  iaa^ 

L  Under  the  MIsMMirllmw  authorising  a  aooDty  to 
subsorfbe  to  stook  of  the  Mo.  4  Miss.  R.  Co^  and 
taue  bonds  therefor  and  levj  a  tax  of  one  tweo> 
tieth  of  one  per  oent  to  paj  same,  after  applTlag 
said  tax  to  the  pajment  of  a  jad^meot  oo  Inter- 
est coupons  of  said  bonds,  the  balanne  doe  00 
such  judgment  is  a  Uabilit/  of  tiie  ooonty  to  be 
paid  oat  of  its  ffeneral  funds. 

i.  Tbe  statutes  of  the  State  haying  authorised  tbe 
county  to  leyy  another  tax  of  one  half  of  one  per 
cent  for  county  purposes,  the  owner  of  the  jadc>> 
ment  maj  by  mandamus  compel  the  county  to 
leyy  the  full  amount  of  said  last-named  tax  and 
ap^  it  to  the  payment  of  the  said  baianoe  doe  CO 

NotB.— ^  fo  mandamm  to  oompA  eOy.  tewn  «r 
eoufity  to  ttfoy  Cos  to  pay  hofult  or  <ntsrsil  eo 
see  note  to  Dayenport  y.  U,  8L 19:  TD4. 

Am  Cofuttt  Oft  ooMpoiM  dttaektd  from 
noU  to  Kenosha  y.  Lamson,  ]9t  tKw 

^  to  sols  of  londt /or  CoMt;  itiiet  eompNcMM  «0M 
ttatuU  waoswory,-eee  note  10  WlUlams  y.  Feytoa^ 
4:filA.  ^ 

tyasfi  €tn  ^n^t^itOnon  to  fSHrcNo  the  oomotnon  tf  # 
tamwtahogrinML  Seenototo  WUtiaBHy.FsytOQ, 
4:iUL 
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Mid  judfoiMit  pro  f«ki  wtth  othtr  teuMiidt 
•salmi  tb«  ootmljr. 

9l  TIm  oonntj  haTtef  lerted  ft  tex  of  one  bait  of 
one  par  omt,  Inoludliif  aa  part  theraof  twan- 
tj  omta  oo  ooa  bimdrad  doUan  lartod  bytba 
townahlp  boarda  tot  towoablp  and  bridge  pur- 
poaea,  tba  ooontj  oan  ba  oompaUad  to  lary  ao 
addittonal  tax  of  twaotf  oanta  oo  one  bundrad 
doUanto  paj  tba  balanoa  of  eald  jodgmant  and 
otbar  oonntj  dabttpro  rata. 

AfffuedJim.  17, 90,1890.  Ddoidsd  Jfor.  i7. 2890. 

IN  ERROR  to  tbe  Oiicoit  Court  of  tba  United 
8Utea  for  tba  Western  Diatrict  of  Miaaoori 
to  ra?iew  a  Jndraent  for  a  peremptory  man- 
damus compelllog  an  Increase  of  tbe  oonntj 
tax  leirj  from  tbirty  eenta  to  fifty  centa  by  a 
furtber  lefj  of  twentj  eenta  on  erery  bundled 
dollars  of  yaluatkm  or  taxable  property  in  tbe 
county,  and  application  of  aucb  lery  to  tbe 
payment  of  tbe  warrant  for  relator'a  Judgment 
and  otber  r^isteied  wmrranta  against  tbe  coun- 
ts   J^jgwffntA. 

Statement  by  Mr.  JutHm  Fields 

Oo  tbe  lOtb  of  Norember,  1879,  tbe  icilator» 

Alfred  Huidekoper,  recovered  in  tbe  Oliouit 

Court  of  tbe  United  Statea  for  tbe  Eastern  IM- 

Ti<iloD  of  tbe  Weatem  Diatrict  of  Missouri,  a 

udgment  against  Maoon  County,  in  tbat  State, 

or  $28,088,  and  costs,  upon  interest  coupons 

detacbed  from  certain  bonds  issued  May  8. 1870. 

by  tbat  county  to  tbe  Missouri  and  lusossip^ 
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wbicb  tbe  Judgment  beie  was  reoo?ered,  wen 
debtsof  tbe  county  as  fully  as  any  otber  of  its 
liabilitiea,  and  tbat  if  any  balance  remained  due 
on  tbem  for  principal  or  intereat,  after  applica- 
tion of  tbe  proceeOB  of  tbe  specific  tax  of  one 
twentietb  or  one  per  cent,  tbe  bolders  were  en- 
titled to  its  payment  out  of  tbe  general  funda 
of  tbe  county.  And  in  tbe  decision  of  five 
cases  arisiDg  apon  simikr  bonds  before  tbe 
court  St  tbe  October  Term  of  1888  (108  U.  S. 
288),  it  was  beld  tbat  tbe  payment  of  any  sucb 
balance  was  demandable  out  of  funda  raised 
by  taxation  for  ordinary  coun^  usee. 

It  appears  tbatior  tbe  year  1886  tbe  County 
Court  of  Macon  County  ordered  tbat  tbe  levy 
upon  every  one  bundred  dollars  of  valuatloD  of 
taxable  property  in  tbat  county  for  county  rev- 
enue sbould  be  tbirty  cents,  instead  of  fifty 
cenU  autborised  by  law,  and  tbat  tbe  revenue  [384] 
sbould  be  apportioned  aa  follows:  to  tbe  salary 
fundt  one  tbird;  to  tbe  contingent  fund,  one 
fiftb;  to  tbe  poor-bouse  fund,  one  fiftb;  to  tbe 
road  and  bridge  fund,  one  sixtb;  and  to  tbe  jury 
and  election  fund  tbe  balance,  —and  tbat  its  cJerk 
certify  ibat  order  to  tbe  treasurer.  Tbe  relator 
tbereupon  made  a  demand  upon  tbe  county  to 
annul  and  readnd  tbls  order  of  apportioDment, 
and  to  increaae  tbe  tax  levy  for  tbe  current 
year  of  1885  from' tbirty  cents  to  tbe  fifty  cents 
autborized  by  law  upon  every  one  bundred 
doUara  valuation  of  taxable  property  in  tbe 
county,  and  to  spply  tbe  proceeds  of  sucb  tax 
to  tbe  payment  of  tbe  reuUor'a  Judgment  and 
warrant  Tbis  demand  l>eing  refused,  be 
prayed  for  a  furtber  writ  of  mandamua  direct- 
ing tbe  County  Court  and  tbe  Justices  tbereof 
to  make  tbe  order  and  take  tbe  proceedings  de- 
manded. 

Subaequently,  on  motion  of  tbe  relator,  tbe 
court  entered  an  order  requiring  tbe  County 
Court  of  Macon  County  and  its  treasurer  to 
make  and  file  in  court  on  tbe  first  Monday  in 
Marcb,  1886,  full  retuma  and  statements  under 
oatb  relative  to  tbe  administration  of  tbe  coun- 
ty revenue  after  tbe  first  of  January,  1884,  to 
tbe  date  of  filing  tbetr  returns,  stating  tbe  value 
of  tbe  property  assessed  for  tbe  years  1884  and 
1885,  wbat  taxea  were  levied  tbereon  for  county 
revenue  and  wben,  wbat  amounts  were  col- 
lected on  aaid  levies,  wbat  dispositions  were 
made  of  tbe  amounts  so  collectea,  wbat  subdi- 
visions into  special  funds  bad  been  made  of  ibe 
county  revenue,  wbat  payments  bad  been  made 
to  eacb  fund,  and  wbat  balance  remained  on 
band  to  tbe  credit  of  eacb  ol  tbe  funds,  and  to 
tbe  credit  of  tbe  general  fund,  and  wbat  war- 
rants bad  been  tberetofore  issued  and  registered 
drawn  on  tbe  general  fund,  and  wbat»  if  any, 
payments  bad  been  made  tbereon. 

In  November.  1885,  tbe  County  Court  filed 
an  amended  return  to  tbe  maooamus  issued, 
its  ori^nal  return  baving  been  loat,  admitting 
tbat  Uie  county  is  a  municipal  corporation 
wboae  financial  aifairs  are  administered  by  a 
countf  court,  tbat  tbe  relator  recovered  tba 
Judgment  stated,  and  procured  tbe  warrant  on 
Its  treasurer  in  tbe  manner  alleged,  tbat  tba 
warrant  waa  unpaid,  and  tbat  by  tbe  law  of 
Missouri,  at  tbe  time  of  tbe  issue  of  tbe  bonds,  [885] 
tbe  County  Court  was  autborized  to  le?y  and 
collect  a  tax  of  one  balf  of  one  per  cent  upoo 
all  tbe  taxable  wealtb  of  tbe  county  for  oounty 
revenue,  in  additioo  to  Ibe  one  twentietb  ol  cme 


Railroad  Company  under  tbe  autbority  of  tbe 
18tb  aection  of  tbe  Act  incorporating  the  com- 
paoy.  approved  February  80, 1805.  Tbe  Judg- 
ment not  baving  been  paid,  and  pursuant  to  a 
mandate  of  tbe  court,  a  warrant  waa  issued, 
dated  April  28, 1884,  upon  tbe  treasurer  of  tbe 
county^  directing  bim  to  pay  to  tbe  relator 
(85,0n.47  out  of  tbe  general  funds  of  tbe  coun- 
ty in  payment  of  tbat  Judgment  Tbis  warrant 
represented  tbe  Judgment  witb  intereat  and 
costs.  It  was  on  tbe  same  day  presented  for 
psyment  to  tbe  treasurer  of  tbe  county,  and  its 
[383]     payment  waa  ref  uaed  for  alleged  want  of  funds. 

Tbe  18tb  section  of  tbe  Act  incorporating  tbe 
Missouri  and  Mississippi  Railroad  Company 
provided  tbat  'it  sball  be  lawful  for  tbe  corpo- 
rate autboritiea  of  any  dty  or  town,  or  tbe 
county  court  of  any  county,  deeiring  to  do  so, 
to  subscribe  to  tbe  capital  stock  of  said  com- 
pany, and  may  issue  bonds  tberefor  and  levy  a 
tax  to  pay  tbe  aame  not  to  exceed  one  twentietb 
of  one  per  cent  upon  tbe  ssscesed  value  of  tax- 
able property  for  eacb  year."  It  waa  under 
tbe  autbority  tbna  conferred  tbat  tbe  Ccun^ 
Court  of  Macoo  County  subscribed  for  stock  in 
tbat  company  and  issued  tbe  bonds  in  payment 
of  its  subscription,  upon  coupons  of  wbicb  tbe 
Judffroent  of  tbe  relator  waa  recovered. 

Tbe  laws  ol  tbe  State  of  Missouri  existing  at 
tbe  time  of  tbe  issue  of  tbe  bonds  snd  coupons, 
namely.  May  8,  1870,  autborised  tbe  County 
Court  of  Macon  County  to  levy  and  collect  an- 
nually a  tax  of  one  ban  of  one  per  cent  upon 
all  tbe  taxable  wealtb  of  tbe  county  for  county 
revenue,  in  addition  to  tbe  one  twentietb  of  one 
per  cent  tax  autborised  by  tbe  diarter  of  tbe 
railroad  company. 

In  UniUd  SUUm  v.  Oark  Oountg,  88  U.  & 
fll  (84:  828],  it  waa  beki  tbat  bonds  similar  to 
tbose  upon  wbidi  tba  coupons  were  issued  for 
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per  cent  authorized  by  the  charter  of  the  com- 
pany.  But  it  set  up  that  the  county  had 
leyied  for  the  year  1885  upon  all  the  taxable 
wealth  of  the  county  of  every  kind  and  de- 
scription the  full  sum  of  fifty  cents  on  the  one 
hundred  dollars  valuation  thereof  as  wottld  ap- 
pear by  the  exhibits  which  it  presented,  and 
made  a  part  of  its  return,  and  stated  that  it  had 
apportion^  the  revenue  as  above  mentioned. 
It  appeared  also  that  the  township  boards  for 
the  several  townships  in  that  coun^  had  levied 
for  township  and  road  purposes  for  the  year 
1885  twenty  cents  on  the  one  hundred  dollars 
yaluation  of  taxable  property,  and  that  the 
County  Court  had  directed  the  clerk  of  the 
county  to  extend  on  the  several  tax  books  of 
the  respective  townships  the  rates  which  had 
been  thus  levied  for  township  purposes.  It 
was  only  in  this  way  that  the  Coun^  Court 
bad  levied  fifty  cents  on  the  hundred  dollars  of 
valuation  of  taxable  property,  that  is,  by  treat- 
ing as  a  part  of  such  sum  the  amount  which 
the  township  boards  had  levied  for  township 
and  road  purposes,  namely,  twenty  cents  on 
the  one  hundred  tloUars  of  valuation  of  taxable 
property. 

It  also  appeared  fiom  that  return  that  the 
amount  of  money  remaining  in  the  treasury  of 
Hacon  County  was  $14,884.44,  and  that  there 
were  outstanding  and  unpaid  warrants  largely 
in  excess  of  that  sum,  issued  on  the  general 
fond  of  the  county  for  the  years  1884  and  1885, 
and  that  before  the  issue  of  the  relator's  war- 
rant and  its  registration,  a  school-fund  warrant 
for  the  sum  of  $7,848.00  bad  been  issued  by 
the  county  and  registered. 

The  relator  demurred  to  the  retum,  and  the 
circuit  court  sustained  the  demurrer,  and  oi^ 
deied  a  peremptory  mandamus  to  issue,  com- 
pelling tne  County  Court  to  annul  the  order 
apportioning  the  revenue  for  1885  into  separate 
and  distinct  funds,  to  increase  the  tax  levy  for 
Uiat  year  from  thirty  cents  to  fifty  cents/by  a 
further  levy  of  twenty  cents  on  every  one  hun- 
dred dollars  of  valuation  of  taxable  property  in 
the  county,  such  levy  to  be  made  and  collected 
with  the  regular  annual  levies  required  by  law, 
and  to  apply  the  proceeds  of  such  Uvy  pro  rata 
towards  the  payment  of  all  registered  warrants 
of  even  date  and  registration  with  relator's 
warrant,  and  to  divide  the  surplus  in  the  treas- 
ury of  $14,894.44,  after  deducting  therefrom  the 
amount  of  the  warrant  in  favor  of  the  school 
fund,  between  the  relator's  warrant  and  other 
warrants  of  even  date  of  registration  with  that 
warrant  issued  under  and  by  virtue  of  manda- 
mus proceedings  in  said  circuit  court. 

A  motion  for  a  rehearing  was  denied.  To 
review  this  Judgment  the  case  is  brought  to 
this  court  on  writ  of  error. 


Mean.  Jamea  Carr  wadBobert  Q.  MiteMl, 
for  plaintifTs  in  error: 

The  facts  cited  in  the  retum  are  not  denied, 
consequently  they  stand  admitted. 

Harihman  v.  Kno»  County^  188  U.  8.  808 
(BO:  1152). 

The  facts  stated  in  said  retum  show  good 
legal  reasons  why  the  relator  is  not  entitled  to 
a  peremptory  writ  of  mandamus  as  prayed  for 
In  said  information. 

U.  a.  T.  Clark  CbuM^,  86U.  B.  768(84:  545). 
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The  relator  is  not  entitled  to  the  levy  if  mj 
other  tax. 

U.  8.  V. Macon GovfUp,99TJ.  8. 68805: 8S1); 
U.  8.  V.  dark  County,  85  U.  8.  760  (84:  545>; 
State  V.  Maean  County,  68  Ma  80;  State  v. 
Sfuyrtridge,  56  Mo.  126. 

It  would  be  gross  breach  of  trust  to  take  this 
fund  or  any  part  thereof  and  apply  it  to  tb» 
payment  of  the  relator's  Judgment. 

MieeouH  v.  WirUerMtom,  128  U.  &  215  (SI: 
124);  Clay  County  v.  McAlear,  116  U.  a  6ie 
(28:  482);  Bast  St.  Louis  v.  U.  S.  IIOU.  8. 821 
(28:  162);  Grant  v.  Davenport,  86  Iowa,  401; 
Coffin  V.  Dawnport^  28  Iowa,  515;  Frtmek  v. 
Bfirlington,  42  Iowa,  61B;  Com,  v.  Laneatter 
County,  6  Binn.  5;  Com,  v.  PhiladOpkia  Coum- 
ty,  1  Whan.  liEdgerton  v.  MumedpaUty,  1 
La.  Ann.  485;  IMlnne  v.  Bri§  Oo^ntm,  41  U. 
8.  16  Pet  485  (10:  1022). 

The  relator  has  got  all  he  is  entitled  to  under 
the  contract 

State  Y.ShortridaejS^  Mo.  1M;  Strnter.  Mm^ 
eon  C<mnty  Ct.  68  Mo.  20. 

Mr.  Joseph  Shippen*  for  defendant  in  er- 
ror: 

The  court  below  was  correct  in  ordering  tbo 
annulling  of  the  apportionment  of  the  ooon^ 
revenue  for  the  year  1885  into  separate  and  dis- 
tinct funds. 

StaU  V.  Maean  County  Ct.  41  Mo.  468;  Cmr- 
ran  v.  Arkaneae,  56  U.  8. 15  How.  820  (14: 718); 
U.  8.  V.  Clark  County,  06  U.  8.  811  (24:  688). 

Mr.  Justice  Field  delivered  the  opmioo  of 
the  court: 

According  to  the  law  of  Missouri  under 
which  the  M>nds  of  Macon  County  were  issued 
to  the  Missouri  and  Mississippi  Railroad  Com 
panv,  in  payment  of  its  subscription  of  stock 
to  that  company,  as  stated  above,  the  balance 
due  upon  the  judgment  of  the  relator,  after 
application  of  the  moneys  raised  by  the  special 
tax  of  one  twentieth  of  one  per  cent  upon  the 
assessed  value  of  taxable  proper^,  stood  on 
the  same  footing  as  any  other  liaoUity  of  the 
county  to  be  paid  out  of  its  general  funds.  To 
raise  revenue  to  meet  its  expenses,  wbicfa  In- 
duded  that  liabDitv,  the  county  was  anthoriaed 
to  levy  a  tax  of  fifty  cents  on  every  one  hun- 
dred aollars  of  valuation  ol  taxable  propoty  in 
the  county.  United  States  v.  Clark  County,  86 
U.  8.  211  [26: 6^;  Kncm  County  CL  t.  United 
Statee,  100  U.  8.  m  [27:  0151. 

In  this  case  it  appears  that  Tor  the  year  1885 
the  coun^  had  levied  only  thhrty  cents  on 
every  one  hundred  dollars  of  proper^,  bal  it 
set  up  in  its  answer  that  it  had  levieid  fifty  oentii 
treating  the  twenty  cents  which  had  been  levied 
by  the  ooards  of  townships  for  township  and 
bridge  purposes  as  part  of  the  fifty  oenta.  The 
township  is  a  separate  organizatioB  from  that  [yyi] 
of  the  oounty,  with  authority  to  porehase  and 
hold  real  estate  and  make  contracts  and  control 
its  corporate  property,  and  its  taxes  levied  for 
those  purposes  over  which  it  haaeootrol  can  in 
no  Just  sense  be  termed  taxes  for  ooontr  par- 
poses.  There  can  be,  therefose,  no  vaud  ob- 
jection to  the  county^s  levr  of  an  addttSoaal 
twenty  cents  on  the  one  hundred  doHan  to 
make  up  the  fifty  cents  which  it  is  anthodaed 
to  levy  to  meet  its  expenses  and  liabilities. 

The  apportioning  ol  the  funds  coDeded  to 
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(listioct  and  teparata  prnposes  does  not  affect 
the  question  presented.  The  piooeedin|[  la  to 
obtain  a  furth.Br  levy  and  the  appropriation  of 
its  proceeds  upon  the  judgment  of  the  relator 
among  other  debts  of  the  conntv. 

That  the  surplus  remaining  in  the  treasuiy 
over  the  payment  of  the  warrant  for  the  school 
fund,  which  is  of  prior  registration,  should  be 
appropriated,  pro  rata,  upon  all  the  warrants 
of  even  date  and  registration,  la  a  simple  meas- 
ure of  justice.  All  the  warrants  were  Issued 
and  registered  on  the  same  day,  and  if  they 
could  only  be  paid  in  the  order  of  their  regis- 
tration, and  a  payment  could  not  be  made  on 
any  one  without  its  surrender,  as  contended, 
the  treasurer  would  be  obliged  to  retain  the 
funds  in  his  possession  until  he  had  a  sufficient 
amount  to  pay  them  all  before  applying  anv 
portion  thereof.  As  the  circuit  court  said,  this 
to  an  absurd  position,  and  it  held  that  when- 
ever anv  reasonable  amount  has  accumulated  it 
should  be  distributed,  and  added  that  the  order 
of  the  court  would  be  a  full  protection  to  the 
oiBcer.  In  that  respect,  as  well  as  in  other 
particulars,  concurring  with  the  court»  we  itf- 
firmiii^udgmenk 


MARDS  P.  BYANS  bt  al.,  Appti,, 

V, 

THE  STATE  NATIONAL  BANK  OP 
NEW  ORLEANS. 

CBse  8.  a  Beporter*s  ed.  88(HRa) 

^racUc&—9eeond  appeai,  uhsn  takr^^—fatiure 
loJUe  record,  effect  qf—dimniieal'^iMne  eff  fi^ 
tnff  record, 

L  Where  an  appeal  Is  taken  to  this  court  and  the 
record  Is  not  filed  at  the  term  at  which  it  to  r^ 
tamable,  the  appeal  to  of  no  avail,  and  a  second 
I4>peal  may  be  taken. 

1.  Where  a  second  appeal  to  taken  by  ito  allowance 
by  the  droult  court  within  the  two  years  it  to 
operative  if  the  second  to  filed  during  the  sno- 
eeodlng  term. 

8l  Neither  the  signing  of  the  citation  nor  the  ap- 
proval of  the  bond  to  neoesBary  to  the  jurisdic- 
tion of  this  courts  but  it  to  essential  that  the 
record  be  filed  dnring  the  term  at  which  the  ap- 
peal to  returnable. 

4.  It  is  appellant's  duty  to  docket  hto  case  and 
file  the  record  with  the  clerk  of  thto  court  with- 
in the  fiist  six  days  of  the  term,  where  the  decree 
was  rendered  thirty  days  before  the  commence- 
ment of  the  term. 

5.  If  thto  is  not  done  the  appellee  may  have  the 
case  docketed  and  dismissed,  but  the  court  may, 
even  then,  peimit  appellant  to  docket  the  case 
and  file  the  record  after  such  dismisBal. 

a.  If  the  case  is  not  so  docketed  and  dismissed  by 
appellee,  the  appellant  to  in  time  if  the  record  be 
filed  during  the  return  tenn. 

7.  The  flUng  of  the  record  in  thto  case  under  the 
second  appeal,  during  the  term  succeeding  its  al- 
lowance, though  on  one  of  the  last  days  of  that 
term  and  more  than  two  years  from  the  rendition 
of  the  decree,  the  appeal  having  been  allowed 
within  the  two  years,  gave  thto  court  jurisdiction, 
which  was  not  defeated  by  the  failure  to  obtain 
a  citation  or  give  the  bond  within  the  two  yeara. 

[No.  665.] 

Submitted  Mar.  S,  1890.  Decided  Mar.  17, 1890. 

184  U.  8. 


APPEAL  from  a  decree  of  the  Circuit  Comt 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  in  favor  of  defendant,  dia> 
missing  the  bill  with  costs. 

On  motion  to  dismiss.    Denied. 

The  facts  are  stated  in  the  opinion. 

Meeare.  Jamea  MeConneV.  and  W.  Hal^ 
let  Phillipa  for  motion. 

Meeere.  4.  J.  Johnson*  A.  H»  Garland 
and  H»  J.  May  in  opposition. 

Mr.  Chief  Juttiee  Fnllor  delivered  the  opin- 
ion of  the  court: 

The  decree  in  thto  case  was  rendered  on  the 
19th  of  June  and  a  rehearing  ref  lued  on  the 
«th  of  July,  1885.  On  the  8th  of  July  of  Uiat 
year  an  order  was  entered  aUowiog  Mrs.  Evana 
and  her  husband,  who  were  complainanta  bo- 
low,  an  appeal  to  this  court  upon  giving  bond 
with  aecuntv  as  directed;  and  upon  the  same 
day  the  bond  was  filed  and  approved.  Noth* 
ing  further  was  done,  and  the  record  not  having 
been  filed  in  this  court  during  the  succeeding 
term  the  appeal  became  of  no  avail,  because 
not  duly  prosecuted.  Oredit  Co.  y.  Arkaneae 
Cent.  i2L  a».  128  U.  S.  268  [82:4481.  On  the 
2l8t  of  May,  1887,  Mr.  and  Mrs.  Evans  neti- 
tioned  the  drcuit  court  to  allow  an  appeal  from 
said  decree,  which  was  on  that  day  allowed 
and  entered  of  record,  on  the  petitioners  fur- 
nishing bond  oonditioDed  according  to  law. 
This  bond  was  accordingly  given  and  approved 
on  the  8d  of  October,  1^7,  and  citation  issued 
and  served,  returnable  at  October  Term,  1887. 
The  record  was  filed  here  on  the  Slst  of  Mardi, 
1888,  one  of  the  days  of  that  term. 

A  motion  is  now  made  to  dismiss  the  appeal, 
upon  the  grounds  that  it  could  not  be  granted, 
because  the  court  had  exhausted  its  power  by 
,  the  allowance  of  the  first  appeal,  and  because, 
if  this  were  not  so,  the  second  appeal  was  not 
taken  within  two  years  from  the  entrv  of  the 
decree.  As  to  the  first  of  these  grounds  it  may 
be  remarked,  that  when  the  term  elapsed  at 
which  the  first  appeal  was  returnable,  without 
the  filing  of  the  record,  that  appeal  had  spent 
its  force,  and  the  matter  was  open  to  the  tak- 
ing of  a  second  appeal,  as  it  would  have  been 
if  the  appellee  had  docketed  the  cause  and  had 
it  dismissed.  As  to  the  second  appeal,  this  waa 
taken  vrithin  the  two  years,  by  its  allowance 
bv  the  circuit  court,  and  not  lost,  as  appellanta 
did  not  fail  to  file  the  record  during  the  suo 
ceeding  term.  Neither  the  signing  o)  the  cita- 
tion nor  the  approval  of  the  bond  was  necessary 
to  our  Jurisdiction,  but  it  was  essential  that  the 
record  should  be  filed  during  the  term  at  which 
the  appeal  was  returnable. 

Under  the  Ninth  Rule,  it  is  the  duty  of  an 
appellant  to  docket  his  case  and  file  the  record 
with  the  derk  of  this  court  within  the  first  six 
days  of  the  term,  where  the  decree  was  ren- 
dered thirty  days  before  the  commencement  of 
the  term,  and  u  this  is  not  done,  the  appellee 
may  have  the  case  docketed  and  dismissed  as 
therein  provided,  thoogh  even  then  the  court 
may  by  order  permit  the  appellant  to  docket 
the  case  and  file  the  record  after  such  dismis- 
sal.  And  it  has  always  been  held  that  if  the 
case  is  not  so  docketed  and  dismissed  by  the 
appellee,  the  appellant  ia  in  time  if  the  feoord 
be  filed  during  Uie  return  term. 

The  filing  of  the  transcript  of  record  in  this 
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case  mder  tb«  second  appeal,  doriDg  tbe  term 
sacceeding  its  aJlowance.  sufficed  for  the  pur- 
poses of  lurisdlction,  which  was  DOt  defeated 
hy  the  failure  to  obtain  a  citation  or  cire  the 
bond  within  two  years  from  the  rendition  of 
the  decree.  Edmonton  ▼.  Bloanuhire,  74  U.  S. 
7  Wall  806  [19: 91J;  Biehardsan  ▼.  Grem,  180 
U.  S.  104  [82: 8721,  and  cases  dted. 
The  motion  (odumisi  U  thorrfare  denied. 


AUQU8T  F.  ARNDT  m  al.,  PV^  in  Err.. 

NATHAN  K.  QRIGG8. 

OtoeaaBeporter^ed.  Slft-SMJ 

3er9iee  qfeummone  by  pubUeation^  in  etUi  a$  1o 
landi—etate  Jaw-^ritdieHan^conMtfucUve 

99wV%09* 

!•  A  State  has  power  bystatotetoproTlde  for  the 
•djudloatlon  of  tlUfls  to  real  estate  wtthln  Its  UmitB 
as  agidnst  DonresidSDta  who  are  brraff ht  Into  ooort 
only  hj  pubUoation. 

2.  The  prooednre  estmblisbed  b7  the  8tat^  Jn  this 
reepeot.  Is  binding  upon  the  federal  ooorts. 

a  The  disposition  of  ImmoTable  properCj,  wheth- 
er b7  deed,  desoeot  or  anj  other  mode.  Is  ezola- 
elTdiy  snbjeot  to  the  goyemmmit  within  whose 
jiirlediotlon  the  propertj  Is  tltaAted. 

4  The  ooort  oan  aoqnlre  jurlsdloHon  to  quiet 
tttte  b7  oonstruotlTe  senrloe  asalnst  nonresident 
defendants  by  pubUoatlon  where  the  statutes  of  the 
Stato  pro  Tide  for  and  allow  such  mode  of  senrloe  In 
^yflii  oases* 

[No.  1150.] 
Submitted  Jan.  20, 1S90.  DeetdedMar.lf.UBO. 

IN  ERBOR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska  to  review 
a  judgment  in  favor  of  plaintifP  in  a  suit  In 
ejectment  on  a  decree  quieting  the  title. 

Upon  a  certiflcato  of  division  of  opinion  be- 
tween the  trial  judges.    Boeened, 

The  facts  are  stated  in  the  opinion. 

JftfMft.  Walter  J.  Lamb,  Amott  0.  Biek- 
£tt$KDd  Henry  K  Wileon,  for  plaintiffs  in  error: 

The  mode  of  transferring  real  estate  is  sub- 
to  the  control  of  the  Xegislature  of  the 
itate. 

8  Pom.  Eq.  Jur.  g  1617;  BoeweU  v.  (Hit,  00 
U.  S.  9  How.  886  (18: 164);  Piatrker  v.  (herman, 
59  U.  S.  18  How.  187  (10: 818);  Olark  v.  Smith, 
88  U.  8.  18  Pet.  208  (10: 127);  Huling  v.  Kaw 
VaUey  B.  d  Imp.  Co.  180  U.  8.  009  (82: 1040); 
MeUen  v.  Moline  M,  Inm  Warke,  181  U.  8.  802 
<88;  178). 

The  court  acquires  jurisdiction  to  quiet  title 
by  constructive  service  against  nonresident  de- 
fendants. 

Beudder  v.  Saroent,  10  Neb.  IQHiiEeene  v. 
SaUenbaeh,  10  Neb.  200:  Watetm  t.  UlMeh,  18 
Neb.  189:  Euling  v.  Kaw  Vaiky  B.  d  Imp, 
Co.  180  U.  8. 068  (82: 1048);  SoMuryr.  Band; 
2  Dili  270:  Blair  v.  Wtet  Point  Mfg.  Co.  7  Neb. 
152;  Penn  v.  Hayward.  14  OhioSt.  804;  Will- 
iame  v.  Welton,  26  Ohio  8t  468;  Fieher  v.  F^red- 
erieke,  88  Mo.  612;  WeU  v.  Louenthal,  10  Iowa, 
070;  Brooklyn  Truet  Co.  t.  Bulmer,  49  N.  Y. 
84;  Dillon  v.  Better,  89  Kan.  099;  Amebaugh 
V.  Exchange  Bank.  88  Kan.  100;  Beeber.Doettr, 
86  Kan.  666;  OiOeepie  v.  7^<»ma«,  28  Kan.  188; 
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Walkenhant  t.  Lmoii,  24  Kan.  420:  JBlNas  t. 
Paknor,  29  Kan.  887;  VenabU  t.  Ihitek,  tT 
Kan.  010,  019;  Entreken  v.  Enoard,  16  Kaa. 
001:  Howard  v.  Bntreken,Zi  Kan.  4S6;  Asit 
V.  Lower,  120  Ind.  289;  Ooyd  v.  TrotUr,  111 
m.  891;  Adame  v.  Oowlm,  95  Ho.  001;  Wmnatd 
V.  Landry,  89  La.  Ann.  812;  Pretton  t.  Bt^ 
mar,  19  U.  8.  6  Wheat  080  (0:  886);  (71  8.  t. 
Fox,9iV.  a  820(24: 192);  MeOormiekr.  Smt^ 
livant,  28  U.  8.  10  Wheat  202  (6:  808);  Beam^ 
regard  v.  I/ew  Orleane,  69  U.  8.  18  How.  487 
(10: 469):  Suydam  v.  Wittiameon,  65  U.  &  21 
How.  484  aO:  740). 

Meeere.  Nathan  K.  OHms,  Samusi  Ms- 
aker  and  JuUue  A.  Smith,  for  defendant  fm 
error: 

8tatutes  authorizing  personal  judgments  opoa 
constructive  service  as  well  as  lodgmeota  rs*- 
dered  upon  such  service  are  vmd. 

Hart  T.  Saneom,  110  U.  8.  161  (28:  101); 
Langden,  Eq.  PL  (2d  ed.)  g§  48, 184;  OrUmr. 
SmWi,  09  U.l9. 18  How.  268  (10: 888);  Vandemr 
V.  Freeman,  20  Tex.  884:  HoUingewarih  v.  Bar* 
bour,  29  U.  &  4  Pet  466,470  (7:  923,  926);  Bet- 
weU  V.  Otie,  00  U.  &  9  How.  8  6  (18:  16A; 
Bi9choir^.Wethered,'nV.  &  9  WalL  81S  (It: 
829):  Knowlee v.  Loganeport  OaeUght  SO.  Co. 
86  U.  &  19  WaU.  08  (22:  70);  Pmnoyerr.  Nef, 
90  U.  8.  714  (24:  060);  SehMby  v.  WmUnhA, 
L.  R  6  Q.  B.  100;  I7I«  Oityjf  Meeea.  L.  R.  6 
Prob.  Div.  106;  Clark  T.  HammeU,  27  Ted. 
Rep.  889;  Pitte  v.  Clay,  27  Fed.  Rep.  687. 

The  mere  fact  that  the  real  estato  la  within 
the  territorial  limits  of  the  coorfs  JurisdicUoft 
does  not  give  the  ooort  Jurisdiction  of  the  prop- 
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V.  BaOgor,  88  N.  H.  288. 


Mr,  Juetiee  Brewer  delivered  the  opfnloe 
of  the  court: 

The  Btatutea  of  Nebraska  oontaln  these  aee> 
tioQS:  Sec.  07,  chap.  78,  Compiled  Statutes 
1880,  p.  488:  "An  action  mav  be  brought  aad 
prosecuted  to  final  decree,  juagment  or  order, 
by  any  person  or  persons,  whether  In  actual 
possession  or  not,  claiming  title  to  real  estate, 
affainst  any  person  or  persons  who  claim  ae 
adverse  estato  or  interest  therein,  for  the  par- 
pose  of  determining  such  estato  or  interest,  aed 
quieUng  the  title  to  said  real  esUto."  Sec  56: 
'*A11  such  pleadings  and  proofs  and  subsequent 
proceedings  shall  oe  had  in  such  action  now 
pending  or  hereafter  brought,  as  may  be  necea- 
sary  to  fully  aettle  and  detennine  the  ouestioe 
of  title  between  the  parties  to  said  real  estate, 
and  to  decree  the  title  to  the  same,  or  any  part 
thereof,  to  the  party  entitled  thereto;  aad  the 
court  may  issue  the  appropriate  order  to  carry 
such  decree.  Judgment  or  order  into  effect* 
Sec  77,  Code  ox  Civil  Procedure,  CompOed 
Statutes  1880,  p.  687:  "Service  may  be  mada 
by  publication  in  either  of  the  following  cases: 
Fourth,  hk  actions  which  relate  to.  or  the  sol>- 
ject  of  which  is,  real  or  personal  property  In 
this  State,  where  any  defendant  has  or  daiina 
a  lien  or  interest,  actual  or  oontingent,  thenia» 
or  the  relief  demanded  consists  wholly  or  par* 
tially  in  excluding  hhn  from  any  Interest  there- 
in,  and  such  defendant  Is  a  nonresident  of  the 
State  or  a  foreign  corporation.''  Sec  78  of  tba 
Code:  "Before  service  oan  be  made  by  pohB- 
cation,  an  affidavit  muyt  be  filed  that  aernoa  d 
a  summons  cannot  be  made  within  thia  Stale, 
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on  the  defendant  or  defendants,  to  be  served 
by  publication,  and  that  the  case  is  one  of  those 
mentioned  in  the  preceding  section.  When 
such  affidavit  is  filed  the  paitv  may  proceed  to 
make  service  by  publication.  Sec.  82  of  the 
Code:  ''A  party  against  whom  a  judgment  or 
decree  has  been  rendered  without  other  service 
than  by  publication  in  a  newspaper,  mar,  at 
any  time  witbin  five  years  after  the  date  of  the 
iudffment  or  order,  nave  the  same  opened  and 
be  let  in  to  defend;  .  •  .  but  the  title  to  any 
property,  the  subject  of  the  judgment  or  order 
sought  to  be  opened,  which  by  it,  or  in  conse- 
quence of  it,  shall  have  passed  to  a  purchaser 
in  eood  faith,  shall  not  be  affected  by  any  pro- 
ceedings under  this  section,  nor  shaft  they  af- 
fect the  title  to  any  property  sold  before  judg- 
ment under  an  attachment^'  Bee.  429  of  the 
Code:  "When  any  judgment  or  decree  shall  be 
rendered  for  a  conveyance,  release  or  acquit- 
tance, in  any  court  of  this  State,  and  the  party 
or  parties  against  whom  the  judgment  or  de- 
cree shall  be  rendered  do  not  comply  therewith 
within  the  time  mentioned  in  said  judgment  or 
decree,  such  judgment  or  decree  shall  have  the 
aame  operation  imd  effect,  and  be  as  available, 
as  if  the  conveyance,  release  or  acquittance 
had  been  executed  conformable  to  such  judg- 
ment or  decree." 

Under  these  sections,  in  H^arch,  1882,  Charles 
L.  Flint  filed  Us  petition  in  the  propisr  court 
against  Michael  Hurley  and  another,  aUeeing 
that  he  was  the  owner  and  in  possession  ox  the 
tracts  of  land  in  controversy  In  this  suit;  that 
[3 19]  he  held  title  thereto  by  vmue  of  certain  tax 
deeds,  which  were  descsibed;  that  the  defend- 
ants claimed  to  have  some  title,  estate,  interest 
in  or  claim  upon  the  lands  by  patent  from  the 
United  States,  or  deed  from  the  patentee,  but 
that  whatever  title,  estate  or  claim  they  had,  or 

Sretended  to  have,  was  devested  by  the  said  tax 
eeds,  and  was  unlust,  inequitable  and  a  cloud 
upon  plaintiff's  title;  and  that  this  suit  was 
brought  for  the  purpose  of  quieting  his  title. 
The  defendants  were  brought  in  by  publica- 
tion, a  decree  was  entered  in  favor  of  Flint 
quieting  his  title,  and  it  is  conceded  that  all  the 
proceedings  were  in  full  conformity  with  the 
statutory  provisions  above  quoted. 

The  present  suit  is  one  in  ejectment,  between 
grantees  of  the  respectiye  parties  to  the  forego- 
ing proceedings  to  quiet  title;  and  the  question 
before  us,  ariang  upon  a  certificate  of  divisioo 
of  opinion  between  the  trial  judges,  is  whether 
the  decree  in  such  proceedings  to  quiet  title, 
rendered  in  accordance  with  the  provisions  of 
the  Nebraska  statute,  upon  service  duly  author- 
ized by  them,  was  valia  and  operated  to  quiet 
the  title  in  the  plaintiff  therein.  In  other 
words,  has  a  State  the  power  to  provide  by 
statute  that  the  title  to  real  estate  within  its 
limits  shall  be  settled  and  determined  by  a  suit 
in  which  the  defendant,  being  a  nonresident, 
is  brought  into  court  only  by  pu  bl ication ?  The 
Supreme  Court  of  Nebraska  has  answered  this 
question  in  the  affirmative—  WcUson  y.  Ulbrich, 
18  Neb.  186,  in  which  the  court  says:  "The 
principal  question  to  be  determined  is  whether 
or  not  the  decree  in  favor  of  Gray,  rendered 
upon  constructive  service,  is  valid  until  set 
aside.  No  objection  is  made  to  the  service,  or 
«ny  proceedings  connected  with  it  The  real 
estate  in  controversy  was  within  the  jurisdiction 
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of  the  district  court,  and.  that  court  had  au- 
thority, in  a  proper  case,  to  render  the  decree 
confirming  the  title  of  Gray.  In  CoHrtque  v. 
Imrie,  L.  &  4  H.  L.  414-429,  Mr.  JtuHee  Black- 
bum  says:  'We  think  the  inquiry  is,  first, 
whether  the  subject  matter  was  so  situated  as 
to  be  within  the  lawful  control  of  the  state  un- 
der the  authority  of  which  the  court  sits;  and, 
secondly,  whether  the  sovereign  authority  ox 
that  state  has  conferred  on  the  court  jurisdic- 
tion to  decide  as  to  the  disposition  of  the  thing, 
and  the  court  has  acted  within  its  jurisdiction. 
If  these  conditions  are  fulfilled,  the  adjudica- 
tion is  conclusive  against  all  the  world.  The 
court,  therefore,  in  this  case,  having  authority 
to  render  the  decree,  and  jurisdiction  of  the 
subject  matter,  its  decree  is  conclusive  upon 
the  property  until  vacated  under  the  statutes  or 
set  aside." 

Sea  67,  enlarging  as  it  does  the  class  of  cases 
in  which  relief  was  lormerly  afforded  by  t^  court 
of  equity  in  quietinff  the  tme  to  real  prepay, 
has  been  sustained  by  this  court,  and  held  ap- 
plicable to  suits  in  the  federal  court  Holland 
V.  OhaUen,  110  U.  S.  15  [28: 62].  But  it  is  earn- 
estly contended  that  no  decree  in  such  a  case, 
rendered  on  service  by  publication  only,  is  valid 
or  can  be  recognized  in  the  federal  courts; 
and  Hart  v.  SaMom.  110  U.  S.  161  [28: 1011,  is 
relied  on  as  authority  for  thte  proposition.  The 
propositions  are,  that  an  action  to  quiet  title  is 
a  suit  in  equity;  that  equity  acts  upon  the  per- 
son; and  that  the  person  is  not  brought  Into 
court  by  service  by  publication  alone. 

While  these  propositions  are  doubtless  cor- 
rect as  statements  of  the  general  rules  respect- 
ing bills  to  quiet  title,  and  proceedings  in  courts 
of  equity,  they  are  not  applicable  or  controlling 
here.  The  question  is  not  what  a  court  of 
equity,  by  virtue  of  its  general  powers  and  in 
the  absence  of  a  statute,  might  do,  but  it  is. 
What  jurisdiction  has  a  State  over  titles  to  real 
estate  within  its  limits,  and  what  jurisdiction 
may  it  give  by  statute  to  its  own  courts,  to  de- 
termine the  validity  and  extent  of  the  claims  of 
nonresidents  to  such  real  estate?  If  a  State 
has  no  power  to  bring  a  nonresident  into  its 
courts  for  any  purposes  by  publication,  it  is 
impotent  to  perfect  the  titles  of  real  estate  with- 
in its  limits  held  by  its  own  citizens;  and  a  cloud 
east  upon  such  title  by  a  claim  of  a  nonresident 
vrill  remain  for  all  time  a  cloud,  unless  such 
nonresident  shall  voluntarily  come  into  its 
courts  for  the  purpose  of  having  it  adjudicated. 
But  no  such  imperfections  attend  the  sover^ 
eignty  of  the  State.  It  has  control  over  prop- 
eity  within  its  limits;  apd  the  condition  of 
ovniership  of  real  estate  therein,  whether  the 
owner  be  stranger  or  citizen,  is  subject  to  its 
rules  oonceminff  the  holding,  the  transfer,  lia- 
bility to  obligattons,  private  or  public,  and  the 
moijfes  of  establishing  titles  thereto.  It  cannot 
bring  the  person  of  a  nonresident  witbin  its 
limits — its  process  goes  not  out  beyond  its  bor- 
ders—but it  may  determine  the  extent  of  his 
title  to  real  estate  within  its  limits;  and  for  the 
purpose  of  such  determination  may  provide  any 
reasonable  methods  of  imparting  notice.  The 
well-being  of  every  community  reouiree  that 
the  title  to  real  estate  therein  shall  be  secure, 
and  that  there  be  convenient  and  certain  meth- 
ods of  determining  any  unsettled  questions  re- 
specting it.    The  duty  of  accomplishing  thl^  is 
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iocal  in  its  nature;  it  is  not  a  matter  of  national 
concern  or  vested  in  the  general  government; 
it  remains  with  the  State;  and  as  this  duty  is 
one  of  the  State,  the  manner  of  discharging  it 
must  be  determined  hj  the  State,  and  no  pro- 
ceeding which  it  provides  can  be  declared  in- 
valid, unless  in  conflict  with  some  special  inhi- 
bitions of  the  Constitution,  or  against  natural 
justice.  So  it  has  been  held  repeatedly  that  the 
procedure  established  by  the  State,  in  this  re- 
•pect,  is  binding  upon  the  federal  courts.  In 
Uniied  8taU$  v.  Fox,  U  U.  S.  816,  820  [24: 192], 
it  was  said:  '*The  power  of  the  State  to  ref- 
late the  tenure  of  real  propert^p^  within  her  hm- 
its,  and  the  modes  of  its  acquisition  and  trans- 
fer, and  the  rules  of  its  descent,  and  the  extent 
to  which  a  testamentary  disposition  of  it  mar 
be  exercised  by  its  owners,  is  undoubted.  It 
is  an  established  principle  of  law,  everywhere 
recognized,  arising  from  the  necessity  of  the 
case,  that  the  disposition  of  immovable  prop- 
erty, whether  by  deed,  descent  or  any  other 
mode,  is  exclusively  subject  to  the  government 
within  whose  Jurisdiction  the  property  is  situ- 
ated." QeeHlBoMcCormiekY,BuUitani,2SV. 
8. 10  Wheat  202  [6: 808];  Beauregard  v.  New 
Orleane,  59  U.  S.  1&  How.  497  [16: 469];  Bur 
dam  V.  W%U%am9on,  65  U.  8. 24  How.  427  [16: 
742];  Ohrittian  Union  y.  Tount,  101  U.  S.  862 
^:888];  Lathropy.  Chnmerdal  Bank,  8  Dana 
(Ky.)  la 

Passing  to  an  examination  of  the  dec!ii0ns 
on  the  precise  question,  it  mav  safely  be  af- 
firmed that  the  general,  if  not  the  uniform,  rul- 
ing of  state  courts  has  been  in  favor  of  the 
power  of  the  State  to  thus  quiet  the  title  to  real 
estate  within  its  limits.  In  addition  to  the  case 
from  Nebraska,  heretofore  cited,  and  which 
only  followed  prior  rulinn  in  that  State — Scttd- 
der  V.  Sargent,  15  Neb.  Iw;  Keene  v.  BaUenbaeh, 
16  Neb.  200— reference  may  be  had  to  a  few 
cases.  In  Cloyd  v.  Trotter,  118  111.  891,  the  Su- 
preme Court  of  Dlinois  held  that  under  the 
statutes  of  that  State  the  court  could  acquire 
lurisdiction  to  quiet  title  by  constructive  serv- 
ice against  nonresident  defendants.  A  rimilar 
ruline  as  to  Jurisdiction  acquired  in  a  suit  to 
set  aude  a  conveyance  as  fraudulent  as  to  cred- 
itors was  affirmed  in  Adame  v.  CcwUi,  96  Mo. 
601.  In  Wumtd  T.  Landry,  89  La.  Ann.  812, 
it  was  held  that  a  nonresident  party  could  be 
brought  into  an  action  of  partition  by  oonstruo- 
tive  service.  In  Ettiq  v.  Lower,  120  Ind.  289. 
the  Supreme  Court  of  Indiana  thus  expressed 
its  views  on  the  question:  "It  is  also  argued 
that  the  decree  in  the  action  to  quiet  title,  set 
forth  in  the  special  finding,  is  in  per$(mam  and 
not  in  renL  and  thai  the  court  had  no  power  to 
render  suco  decree  on  publication,  while  it 
maj  be  true  that  such  decree  is  not  in  rem, 
strictly  speakinff,  vet  it  must  be  conceded  that 
it  fixed  and  setUed  the  title  to  the  land  then  in 
controversy,  and  to  that  extent  partakes  of  the 
nature  of  a  Judgment  in  rem.  But  we  do  not 
deem  it  necessary  to  a  decision  of  this  case  to 
determine  whether  the  decree  is  in  penonam  or 
in  rem.  The  action  was  to  quiet  the  title  to 
the  land  then  involved,  and  to  remove  there- 
from certain  apparent  liens.  Section  818,  Rev. 
Stat.  1881,  expressly  authorizes  the  rendition 
of  such  a  decree  oo  pubUcation."  This  was 
since  the  dedsion  in  Hari  v.  8an9om,  as  was 
also  the  ease  of  DiUon  v.  HdUr,  89  Ean.  699,  in 
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which  Mr.  Justice  Valentine,  for  the  ooait»  says 
'Tor  the  present  we  shall  assume  that  the  stat- 
utes authorizing  service  of  summons  by  publi- 
cation were  strictly  complied  with  in  the  present 
case,  and  then  the  only  question  to  be  consid- 
ered is  whether  the  statutes  tliemsdves  aie 
valid.  Or,  in  other  words,  we  think  the  ques- 
tion is  this:  Has  the  State  any  power,  through 
the  Legislature  and  the  courts,  or  by  any  other 
means  or  instrumentalities,  toaispoaeof  or  con- 
trol property  hi  the  State  belonging  to  nooreri- 
dent  owners  out  of  the  State,  where  such  non- 
resident owners  vrill  not  voluntarily  sunender 
Jurisdiction  of  their  persons  to  the  State  or  to 
the  courts  of  the  State,  and  where  the  most  r 
urgent  public  policy  and  justice  require  that 
the  State  and  its  courts  should  aasome  jurisdic- 
tion over  such  property?  Power  of  this  kind 
has  already  been  exercised,  notooly  in  Kansss, 
but  in  all  the  other  States.  Lands  ci  Bouesi- 
dent  owners,  as  well  as  of  resident  owners,  am 
taxed  and  sold  for  taxes;  and  the  owners  tben- 
1^  may  totally  be  deprived  of  such  lands,  al- 
though no  notioe  is  ever  given  to  such  owoen, 
except  a  notice  by  publication,  or  some  oUm 
notice  of  no  greater  value,  force  or  efficacy. 
Beebe  y.  DoUer,  86  Ean.  666,  676,  677.    Mort- 

Sage  Hens,  mechanics'  liens,  materialmen's 
ens  and  other  liens  are  foreclosed  againit 
nonresident  defendants  upon  service  bv  publi- 
cation only.  Lands  of  nonresident  demdanls 
are  attached  and  sold  to  par  thdr  debts;  and, 
indeed,  almost  any  kind  of  action  may  be  in- 
stituted and  maintained  against  nonresiaeiila  lo 
the  extent  of  any  interest  in  property  they  maj 
have  in  Kansas,  and  the  jurisdiction  to  hear 
and  determine  in  this  kind  of  cases  mdmj  be  ob- 
tained wholly  and  entirely  by  pobncatios. 
QiUs9pie  v.  Thoma»,  28  Ean.  188:  Walktnkmrm 
v.  Z>iois,24Ean.420;Awwv.  i\af9i€r,29Kan. 
887;  VenabU  v.  Dutch,  87  Ean.  616, 519.  AH 
the  States  by  proper  statutes  authorize 
against  nonresidents,  and  service  of  an 
therein  by  publication  only,  or  service  in 
other  form  no  better;  and,  in  the  nature  of 
things,  such  must  be  done  in  every  jurisdiction, 
in  order  that  full  and  complete  justice  may  be 
done  where  some  of  the  parties  are  nooreaideDtaL 
We  think  a  sovereign  btate  baa  the  power  lo 
do  just  such  a  thing.  All  things  within  the 
territorial  boundaries  of  a  sovereignty  are  with- 
in ita  jurisdiction;  and,  general^,  within  its 
own  boundaries  a  sovereignty  is  supreme. 
Eansas  is  supreme,  except  so  far  as  its  power 
and  authority  are  limited  by  the  Con«;titutk>r 
and  lawa  of  the  United  States;  and  within  the 
Constitution  and  lawa  of  the  United  States  the 
courts  of  Kansas  may  have  all  the  juriadictiofi 
over  all  persons  and  things  within  the  State 
which  the  Constitution  and  laws  of  Kansas 
may  give  to  them;  and  the  mode  of  obtaining 
this  jurisdiction  may  be  prescribed  wholly,  en-  \ti/i\ 
tirely  and  exclusively  by  the  statutes  of  Kan- 
saa.  To  obtain  jurisdiction  of  everything  witb< 
in  the  State  of  Kansas,  the  statotes  of  Kansas 
may  make  aervioe  by  pubUoation  aa  good  as 
any  other  kind  of  service." 

Turning  now  to  the  dedsions  of  this  oooit: 
In  BoiieU  v.  Oti$,  60  U.  S.  9  How.  S86  [It: 
1641,  was  presented  a  caae  of  a  bill  for  aspedfia 
performance  and  an  accounting,  and  \m  which 
was  a  decree  for  specific  performance  and  ae> 
counting;  and  an  adjudication  that  the  aiaooBt 
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due  on  each  acoouDtiDg  should  operate  m  a 
judgment  at  law.  Service  was  haa  bj  publi- 
cation,  the  defendants  being  nonresidents.  The 
yallditj  of  a  sale  under  sudi  judgment  was  in 
question ;  the  court  held  that  poruon  of  the  de- 
cree,  and  the  sale  made  under  It,  yoid;  but  witb 
reference  to  jurisdiction  in  a  case  for  specific 
performance  alone,  made  these  obseryations: 
"Jurisdiction  is  acquired  in  one  of  two  modes: 
first,  as  against  the  person  of  the  defendant,  by 
the  service  of  process;  or,  second,  by  a  pro- 
cedure against  the  property  of  the  defendant 
within  ^e  jurisdiction  of  the  court  In  the 
latter  case  the  defendant  is  not  persondly 
bound  by  the  judgment,  beyond  the  property 
in  question.  And  it  is  immaterial  whether  the 
proceeding  against  the  properUr  be  by  an  at- 
tachment or  bill  in  chancery.  It  must  be  sub- 
stantially a  proceeding  in  rem,  A  bill  for  the 
epecific  execution  of  a  contract  to  convey  real 
estate  is  not  strictly  a  proceeding  in  remain  or- 
dinary cases:  but  where  such  a  procedure  is 
authorized  by  statute,  on  publication,  without 
personal  service  or  process,  it  is  substantially 
of  that  character. " 

In  the  case  of  Parker  v.  Overman^  59  \J,  8. 
18  How.  187  [16:  818],  the  question  was  pre- 
sented under  an  Arkansas  statute,  a  statute 
authorizing  service  by  publication.  While  the 
decision  on  the  merits  was  advecse,  the  court 
thus  states  the  statute,  the  case  and  the  law  ap- 

J>licable  to  the  proceedings  under  it:  "It  bad 
ts  origin  in  the  state  court  of  DaUas  County, 
Arkansas,  sitting  in  chancery.  It  is  a  proceed- 
ing under  a  statute  of  Arkansas,  prescribing  a 
epecial  remedy  for  the  confirmation  of  sales  of 
land  by  a  shenff  or  other  public  officer.  Its  ob- 
ject is  to  quiet  the  title.  The  purchaser  at  such 
sales  is  authorized  to  institute  proceedings  by 
a  public  notice  in  some  newspaper,  descnbing 
the  land,  stating  the  authority  under  which  it 
was  sold,  and  'calling  on  all  persons  who  can 
set  up  any  right  to  the  lands  so  purchased,  in 
consequence  of  any  informality,  at  any  irre^- 
larity  or  illegality  connected  witb  the  sale,  to 
show  cause  why  the  sale  so  made  shoidd  not  bb 
confirmed.'  In  case  no  one  appears  to  contest 
the  regularity  of  the  sale,  the  court  is  required 
to  coimnn  it,  on  finding  certain  facts  to  exist 
But  if  opposition  be  made,  and  it  should  appear 
that  the  sale  was  made  'contrary  to  law,' it  be- 
came the  duty  of  the  court  to  annul  it.  Tlie 
judgment  or  decree,  in  favor  of  the  grantee  in 
the  deed,  operates  '  as  a  complete  bar  against 
any  and  all  persons  who  may  thereafter  claim 
such  land,  in  consequence  of  any  informality 
or  illegality  in  the  proceedings.'  It  is  a  very 
mat  evU  in  anv  community  to  have  titles  to 
&nd  insecure  and  uncertain;  and  especiaUy  in 
new  States,  where  its  result  is  to  retard  the  set- 
tlement and  improvement  of  their  vacant  lands. 
Where  such  lands  have  been  sold  for  taxes  there 
Is  a  cloud  on  the  titie  of  both  claimants,  which 
deters  the  setUer  from  purchasing  from  either. 
A  prudent  man  will  not  imrchase  a  law  suit,  or 
risk  the  loss  of  his  money  and  labor  upon  a 
litigious  title.  The  Act  now  under  considera- 
tion was  intended  to  remedy  this  evfl.  It  is  in 
substance  a  bill  of  peace.  The  jurisdiction  of 
the  court  over  the  controversy  is  founded  on 
the  presence  of  the  property;  and,  like  a  pro- 
ceeoing  in  rem,  it  becomes  conclusive  against 
the  abflMmt  claimant,  as  weU  as  the  present  coc- 
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testant    As  was  said  by  the  court  in  (^ark  v. 
Smith,  88  U.  8. 18  Pet  208  [10: 127],  wiUi  re- 

fard  to  a  simikir  law  of  Kentucky:  'A  State 
as  an  undoubted  power  to  regulate  and  protect 
individual  rights  to  her  soil,  and  declare  what 
shall  form  a  doud  over  tities;  and,  having  so 
declared,  the  courts  of  the  United  States,  by 
removing  such  douds,  are  only  applying  an 
old  practice  to  a  new  equity  created  hy  the 
Legislature,  having  its  orighi  in  the  peculiar 
condition  of  the  country.  The  State  Legifl^- 
tures  have  no  authority  to  prescribe  forms  and 
modes  of  proceeding  to  the  courts  of  tiie  United 
States;  yet,  having  created  a  right,  and  at  the 
same  time  prescribed  the  remedy  to  enforce  it, 
if  the  remedy  prescribed  be  substantially  con- 
sistent with  the  ordinary  modes  of  proceeding 
on  the  chancery  side  of  the  federal  courts,  no 
reason  exists  why  it  should  not  be  pursued  in 
the  same  form  as  in  the  state  court.'  In  the 
case  before  us  the  proceeding,  though  special 
in  its  form,  is  in  its  nature  but  the  application 
of  a  well-known  chancery  remedy;  it  acts  upon 
the  land,  and  may  be  conclusive  as  to  Uie  title 
of  a  citizen  of  another  State." 

In  the  case  of  Pennoyer  v.  Nef,  25  U.  8. 714, 
727,  784  [24:  665,  570,  678],  in  which  theques- 
tion  of  jurisdiction  in  cases  of  service  by  publi- 
cation was  considered  at  len^,  the  court,  by 
Mr.  Juetiee  Field,  thus  stated  the  law:  "Such 
service  mav  also  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of 

groperty  in  the  State,  or  of  some  interest  there- 
I,  by  enforcing  a  contract  or  lien  respecting 
the  same,  or  to  partition  it  among  different 
owners,  or,  when  the  public  is  a  party,  to  con- 
denm  and  appropriate  it  for  a  puolic  purpose. 
In  other  woros,  such  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in 
rem,  ,  .  .  Itis  true  that,  in  a  strict  sense,  a 
proceeding  in  rem  is  one  taken  direct!  v  against 
property,  and  has  for  its  object  the  dispMition 
of  the  property,  without  reference  to  the  title 
of  individual  claimants,  but,  in  a  larger  and 
mor»  general  sense,  the  terms  are  applied  to 
actions  between  parties,  where  the  direct  object 
is  to  reach  and  dispose  of  property  owned  by 
them,  or  of  some  interest  therein.  Such  are 
cases  commenced  try  attachment  against  the 
property  of  debtors,  or  instituted  to  partition 
real  estate,  f oredoee  a  mortgage  or  enforce  a 
lien.  So  far  as  they  affect  property  in  the 
State,  they  are  substantially  proceedings  in  rem 
in  tiie  broader  sense  which  we  have  mentioned." 
These  cases  were  all  before  th^  decision  of  Eart 
V.  8aniam. 

Passing  to  a  case  later  than  that  (Hiding  v. 
Kaw  Va&ey  R.  d  Imp.  Ch.  180  U.  S.  669  [82: 
1046]),  it  was  held  that,  in  proceedings  com- 
menced under  a  statute  for  the  condemnation 
of  lands  for  railroad  purposes,  publication  was 
sufficient  notice  to  a  nonresident  In  the  opin- 
ion, Mr.  JuiUee  Miller,  speaking  for  the  court, 
says:  "  Of  course,  the  statute  goes  upon  the 
presumption  that,  since  all  the  parties  cannot 
be  served  personally  with  such  notice,  the 
publication,  which  is  designed  to  meet  the  eyes 
of  everybody,  is  to  stand  for  such  notice.  The 
publication  itself  is  sufficient  if  it  had  been  in 
the  form  of  a  personal  service  upon  the  party 
himself  within  the  county.  Nor  have  we  any 
doubt  that  this  form  of  warning  owners  ol 
propcarty  to  appear  and  defend  their  interests, 
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where  it  is  subject  to  demands  for  public  use 
when  authorized  by  statute,  is  sufflcieut  to  sub- 
ject the  property  to  the  action  of  the  tribunals 
appointed  by  proper  authority  to  determine 
those  matters.  The  owner  of  real  estate,  who 
is  a  nonresident  of  the  State  within  which  the 
property  lies,  cannot  evade  the  duties  and  obli- 
gations which  the  law  imposes  upon  him  in 
regard  to  such  property,  by  his  absence  from 
the  State.  Because  he  cannot  be  reached  by 
■ome  process  of  the  courts  of  the  State,  which, 
of  course,  have  no  efficacy  beyond  their  own 
borders,  he  cannot  therefoie  hold  his  property 
exempt  from  the  liabilities,  duties  and  obliga- 
tions which  the  State  has  a  right  to  impose 
upon  such  property;  and,  in  such  cases,  some 
substituted  form  of  notice  has  always  been 
held  to  be  a  sufficient  warning  to  the  owner,  of 
the  proceedings  which  are  bein^  taken  under 
the  authority  of  the  State  to  subiect  his  prop- 
erty to  those  demands  and  obligations.  Other- 
wise the  burdens  of  taxation,  and  the  liability 
of  such  property  to  be  taken  under  the  power 
of  eminent  domain,  would  be  useless  in  regard 
to  a  very  larfi;e  amount  of  property  in  everv 
State  of  the  Union."  In  thu  connection,  it  is 
well  to  bear  in  mind  that,  by  the  statutes  jof 
the  United  States,  in  proceedings  to  enforce 
any  legal  or  equitable  lien,  or  to  remove  a  doud 
upon  the  title  of  real  estalt,  nonresident  hold- 
ers of  real  estate  may  be  brought  in  by  publi- 
cation (18  SUt  472);  and  tike  validity  of  this 
Statute,  and  the  Jurisdiction  conferred  l^  pub- 
lication, has  been  sustained  by  this  court 
MeUen  v.  Moline  M.  Iran  War%9,  181  U.  8. 
852  [88:  1781. 

These  various  decisions  of  this  court  estab- 
lish that,  in  its  Jud^ent,  a  State  has  power  by 
statute  to  provide  for  the  adjudication  of  tith^ 
to  real  estate  within  its  limits  as  against  non- 
residents who  are  brought  into  court  only  by 
publication;  and  that  is  all  that  is  necessary  to 
sustain  the  validity  of  the  decree  In  queetion  in 
[328]     this  case. 

Nothing  inconsistent  with  this  doctrine  was 
decided  in  Hart  v.  8an$om,  $upra.  The  ques- 
tion there  was  as  to  the  effect  of  a  Judgment. 
That  Judgment  was  rendered  upon  a  petition 
in  ejectment  against  one  Wilkerson.  Besides 
the  allegations  in  the  petition  to  sustain  the  eject- 
ment i^inst  Wilkerson,  were  allegations  that 
other  defendants  named  had  executed  deeds, 
which  were  described,  which  were  clouds  upon 
plaintiffs'  title;  and  in  addition  an  allegation 
that  the  defendant  Hart  set  up  some  pretended 
claim  of  title  to  the  land.  This  was  the  only 
averment  connecting  him  with  theoontroversy. 
Publication  was  made  against  some  of  the  de- 
fendants. Hart  beinff  amonff  the  number.  There 
was  no  appearance,  but  Judgment  upon  default. 
That  Judraent  was,  that  the  plaintiffs  recover 
of  the  def<Bndants  the  premises  described ;  "  that 
the  several  deeds  in  plaintiffs'  petition  men- 
tioned be,  and  the  same  are  hereby,  annulled 
and  canceled,  and  fornau^t  hdd,  and  that  the 
cloud  be  thereby  removed;"  and  for  costs,  and 
that  execution  issue  therefor.  This  was  the 
whole  extent  of  the  Judgment  and  decree. 
Obviously  in  all  this  there  was  no  adjudication 
affecting  Hart  As  there  was  do  allegation 
that  he  was  In  possession,  the  Judgment  for 


possession  did  not  disturb  him;  and  the  de- 
cree for  cancellation  of  the  deeds  i^feiied  spe- 
cifically to  the  deeds  mentioned  in  the  petition, 
and  there  was  no  allegation  in  the  petition  that 
Hart  had  anything  to  do  with  those  deeds. 
There  was  no  gener^  language  in  the  decree  qui- 
eting the  tiUe  as  against  all  the  defendants;  so 
there  was  nothing  which  could  be  construed  as 
working  any  adludication  against  Hart  as  to 
his  claim  and  title  to  the  land.  He  might  ap- 
parentiy  be  affected  by  the  judgment  for  oosis^ 
but  they  had  no  effect  upon  the  title.  So  the 
court  held,  for  It  said:  "  It  is  difficult  to  see 
how  any  part  of  that  Judgment  (except  for 
costs)  is  applicable  to  Hart;  for  that  part  which 
Is  for  recovery  of  possession  certainly  cannot 
apply  to  Hart,  who  was  not  In  poaaeanoo;  aad 
that  part  which  removes  the  cloud  upon  the 
plaintiffs'  titie  appears  to  be  limited  to  the 
cloud  created  by  the  deeds  mentioned  la  the 
petition,  and  the  petition  does  not  alkse,  and 
the  verdict  negatives,  that  Htft  hm  any 
deed." 

An  additional  ground  assigned  tot  the  dedsto 
was  that  if  there  was  any  Judgment  (except  for 
costs)  against  Hart,  It  was,  upon  the  most  lib- 
eral construction,  only  a  decree  removing  the 
doud  created  by  his  pretended  dalm  ol  title, 
and  therefore,  according  to  tiie  ordinary  and 
undisputed  rule  in  equity,  was  not  a  ludrment 
in  rem,  establishing  against  him  a  title  in  the 
land.  But  the  power  of  the  State,  by  appfo- 
priate  legislation,  to  give  a  greater  effect  to 
such  a  decree  was  distincUy  recognised,  btA 
by  the  Insertion  of  the  words  *'  unless  other- 
wise expressly  provided  by  statute,"  and  by 
adding:  "It  would  doubtieas  be  within  the 
power  of  the  State  In  which  the  land  Ilea  to 
provide  by  statute  that  if  the  defendant  la  not 
found  within  the .  Jurisdiction,  or  refuses  to 
make  or  to  cancel  a  deed,  this  should  be  done 
in  his  behalf  by  a  trustee  appointed  by  the 
court  for  that  purpose."  And  of  couiae,  it 
'OHows  that  if  a  State  has  power  to  bring  in  a 
nonresident  by  publication  for  the  purpose  of 
appointing  a  trustee,  it  can  in  like  manner 
bring  him  in  and  subject  him  to  a  direct  de- 
cree. There  was  presented  no  statute  of  the 
Stete  of  Texas  providing  directly  for  qidetinit 
the  titie  of  lands  withm  the  State,  as  against 
nonresidents,  brought  in  only  by  service  bf 
publication,  such  as  we  have  In  the  case  at 
W,  and  the  only  stetute  dted  by  oounad  or 
referred  to  In  the  opinion  was  a  mere  eeoeral 
provision  for  bringing  In  nonresident  oefeod- 
ants  hi  any  case  by  publication:  and  It  waa 
not  the  intention  of  tne  oourt  to  overthrow 
that  series  of  earlier  authorities  heretofore  re- 
ferred to,  which  affirm  the  power  of  the  State, 
by  suitable  stetutory  proceedinga,  to  determine 
the  titles  to  real  esUte  within  Ito  limits,  as 
against  a  nonresident  defendant,  notified  only 
hj  publication. 

It  follows,  from  these  coBsldersflons,  that 
the  first  question  presented  in  the  certificate  of 
division,  Ibe  one  neretofore  stated,  aad  whieb 
Is  decisive  of  this  case,  must  be  answered  In 
the  affirmathra. 

TheJ^i^^^mmU  ^tM$  Okma  Oowi  ia  nwmwd. 
and  VU  earn  rtmimdtd  fir  fitHhtr  procmMmga 
in  &ocoTdtMO$  with  tik§ 
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1^.  Defdtbob  v.  Tomis. 

JOBN  a  DEPDTRON,  Flff.  fe  Err., 

BOWBNA  YOUKG. 

(Sea  a  C.  Reporter^  AiLUl-mu 

Ktbnuka  praetiet—juHtcUiMm  w  U  partla- 
eeUmiva  tuil — ditmiMoi  t^  mil — rttitu  tf 
JInding* — title  by  paltnt — tax  ibtd.  wAcn  cm 
-~wlor  ^  tiUa—pouetiion  of  land  aamfrua 
Am  and  mixtd  pottet§ioii--pmMr  to  donvv- 
proof—tttoppel — tilU  t>f  puniattr  at  «Mni 
Mm  lak—tiaeating  ordtr  <f  wnfmnation- 

L  Wlwn  the  KTermeiit  of  dlrene  dttMiuhlp  m 
not  oaotroTOTted  b;  th«  aaBwer.  ithe  •Termen 
unattwUkeD  utra*  nudartte  ptacUM  (a He 


maj  proOBBJ  to  JndcmoDt,  altbODKb  th«  apMdi 
TBnUot  ooDtalm  DO  flndliiK  upon  tUi  potot. 

1.  ne  obJeoUon  that  Uw  tttle  had  baen  idaoad  ti 
plaintiff  oollnalvelj,  to  enable  the  lult  to  b 
brought  In  the  TTnlied  Statea  oamt,  ahould  b 
ndted  at  the  Biflt  oppoitimltT:  a  delay  to  ralie  II 
Miob  u  a  delaf  for  a  year  and  a  half  after  a  aeo 
Odd  trial  until  motlonaf  or  new  trial  br  both  pai 
tiM  on  special  veidlot,  vlU  be  oonaldeied  on  mo 
Hon  to  dlamla*  on  thUfroiiDd,  although  defend 
■ut  aveia  Igooianoa  of  the  fluA  before  the  trial 

4  Aaolt  oannot  properly  bedlamlHedbr  a  olt 
oolt  oonrt  of  the  United  Btatea,  a*  not  IdtoItIdi 
nooDtrorenr  wlthlQ  the  JurMloUon  of  theoonrl 
nileMtbenuita  when  made  to  appear  oi  " 


1  Thii  eonrt  cannot  nrleir  the  aetloo  of  theotr 
cult  court  In  teterenoe  to  flodlngaot  the  Jar; 
Dt>]eoted  tu,  and.  no  eicepUona  baTtos  beei 
wed.  It  iretrioted  to  tha  queialon  whether  tbeti 
wog  error  In  givlnff  Judg-ment  tor  the  Ulalntll 
upon  the  facta  M  found.  • 

lb  The  flndlDs  that  plalntut  obtained  ttOe  ta  tb 
land  by  patent  from  the  Dnlted  States  le  Ui 
(lantor.  who  conveyed  toidalntUI.  make*  odi 
hie  title,  and  to  prevent  Us  reoovery  detondani 
must  prove  some  afllrmatlTe  defense  alleged. 

T.  In  Nebiaaka.  a  iBi  deed  not  ezeouted  by  th) 
treuurer  under  hit  Mal  Of  oOoe  It  void. 

a.  A  tax  deed,  tbough  Told  upon  m  faoe.  It  iufB< 
olent  oolor  of  title  In  Nebraika  to  support  an  ad 
Tenepoeaearionto  the  property;  the  poneolon 
however,  which  bars  a  recovery  must  be  oontln 
nous,  unlutsmipted,  open,  notorious,  aotnsl,ex 
dutive  and  adverse. 

•.  Wber«theriRhttuIownerlsln  tbeaotoalooon 
panor  of  a  part  of  his  traot,  belt  In  the  oonstruot 
iTB  and  legal  posMtaloo  and  seisin  of  the  whole 
dbleasbeU  -  - 


la  Where  the  possasston  Is  mixed,  the  legal  seWi 
Is  aeeordlng  to  the  legal  title,  and  there  oan  t» 
MO  oooatmctlTe  possession  In  defendant,  ena  t' 
that  might  exist  If  ha  bad  actual  possetalMl  of  I 


IL  In  the  ease  of  a  naked  power  to  ooDTsy.  no 
eouiilsd  with  an  Inlerest,  the  law  reooliaa  tba 
•very  prei«QnltIte  to  the  eier«laa  ot  that  powa 
should  pnoede  It. 


.■    BvFtaum  Godst  or  m  Ukitsd  Staibl 
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set  aside  eacb  ol  Uw  nma,  aii3  for  k  Jodgmei 
for  tbe  defendBDt  sod  kgunfl  the  plaintiff  upon 
tbe  verdict  as  (bus  amemled;  and  tbe  plaintiff 
filed  bla  motion  for  judgment  on  tbe  Terdict 
according  to  tbe  pnjer  of  the  petition.  On 
tbe  lOlh  day  of  May,  1880,  these  motions,  com- 
ing on  to  be  heard,  were  Bubmitted  to  the 
court  OD  briefs  to  be  filed  wlLbio  dxtj  daja, 
and  on  the  34tb  da;  of  June,  1880,  tbe  court 
entered  an  order  by  agreement  of  the  parties, 
that  tbe  time  to  settle  aod  aifni  a  bill  of  excep- 
tions be,  and  the  same  was  thereby,  extended 
to  tbe  second  Monday  in  November  follow- 
ing. Tbe  record  contains  no  sacb  bfll  of  ex- 
ceptions. On  tbe  9th  day  of  November,  1887, 
DeputroQ  filed  bis  petition,  alleging  that 
Rowena  Young  was  not  the  real  party  In  in- 
terest, and  that  the  title  of  tbe  property  In  con- 
trorersy  was  coilusiTcly  and  fraudulently 
transferred  to  her  tor  the  sole  purpose  of  vesl- 
log  appearent  Inrisdlction  In  tbe  federal  court; 
that  the  case  old  not  really  and  substantially 
luTolve  a  dispute  or  controversy  properly  wllhin 
Its  Jurisdiction;  and  tbat  Bowena  Young  bad 
been  Improperly  and  coIlasiTely  made  a  plain- 
tiff for  tbe  purpose  of  creating  a  case  cogniza- 
ble under  tbe  laws  of  the  Uniied  States;  and 
prayins  that  tbe  cause  be  dismissed;  to  wbtcb 
tbe  pliuntlff  answered,  denying  any  fraud  and 
collusion,  and  averring  tbat  sbe  was  the  real 
party lDlerpst«d,  Ontbel6lhdayof November, 
1888.  tbe  following  order  was  entered: 

"This  cause,  coming  on  for  bearing  on  the 
petition  aod   application  of  the  defendant  ' 


dismbi  forwBot  of  Jurtadiction,  wu  tried  hj 
tbe  court,  Messrs.  Hall  and  WeMter  appeariBC 
for  the  plaintiff  and  Meaan.  LamiL  Hicketto 
and  WUaon  end  Harwood,  Amea  and  Kelly  for 
the  defeadant;  whereupon,  after  bearing  tka 
evidence  aod  argument  of  counsel,  and  betu 
fully  advised  In  tbe  premises,  it  is  now.os  tbS 


are  hereby  denied ;  to  wbicb  raling  and  order 
of  tbeoourt  said  defendant,  br  ha  al'~~  ~~~ 
then  and  there  duly  excepted. 

An  opinion  o 
circuit  judge  December  17,  1888  (I 
M),  and  thereupon  the  mollon  of  the  defend- 
ant for  Judgment  was  overruled,  the  motua 
of  the  plainuO  for   judgment   suslained,  mm) 

Judgment   entered  uist  tbe  plainllS  letorer 
romthe  defendant  the  real  property  described 
Id  the  petition  and  tbe  costs  at  the  action.     A 
bill  of  exceptions  containing  the  peUlions,  k 
iwereand   proceedings,  and  evidence  ai*^" 
upon  tbe  question  of  jurisdiction,  was  n. 
and   filed  In  due  time.     The  pending  wr 
error  waa  then  sned  out  from  this  court. 


Where  the  subject  matter  of  the  controveny 
has  been  transferred  to  a  nominal  plaintiff  who 
has  no  real  Interest  In  it,  and  tbe  Utlgatioa  is 
carried  on  and  controlled  by  the  grantor  or 
assignor  for  his  own  use  and  benefit,  soch 


. ir  tben  have  an  olDoiu 

Stii.  Weflnd  the  forty  aoiM  of  itai  SOMtrftbe 

•heiiff  to  B.  J.  CuTson  aod  oonveTed  t^  deed  Octo- 

tier  10, 18TT.  was  at  ihat  tlma  of  tbe  value  Of  (90.000; 
tth.  That  ttae  aonflrmatloa  of  sale  was  set  ■■I'l* 

br  the  IMtriot  Court  of  lAncaater  Oonntr  Jn 


parUee  botding  unOw  plalntUTs  i 


. II.  townsblp  10, 

Conn^,  Nebraaka,  tor  tea 

lag  uader 
Mid  prOHirtr 
gmuitori  held  i 


man  prior  to  tbe  oommeDoement  of  thla — 

the  lurr  And  tbat  paitleB  elalmlng  uader  defend- 
'  r  granlon  held  portkma  of  Mid  property  and 


. ■  .Ir  giantora  pad  mixed  poMeerton  of  the 

land  in  dispute,  to  wit,  the  northeast  quarter  of 
thBaoutbweat  quarter  of  section  H,  township  10, 
range  B,  but  wld  land  waa  open,  vacant  and  im- 
-oocnpMd,  except  by  tbe  otty  peat-house,  and  waa 

Uth.  Ttie  Jury  also  And  that  parlMe  held  mixed 
TMSMMlon  of  porttODS  of  tbe  wot  half  of  the  soutb. 
west  quarter  of  notion  14,  township  10.  range  t, 
durioB  the  yean  ItfH  and  1S7S,  who  old  not  anom 
to  or  aoknowledse  posseaslon  In  either  the  pUlntDT 
■or  the  defendanis  or  anyone  under  or  by  whom 
<ber  cinlm. 

IWh.  The  Jury  find  tbat  the  oonreysnoe  bom 
Jane  T.  Irwla  and  John  Irwin  by  wimam  t. 
Douoran,  attorn  ey-1  a -fact,  to  J.  F.  ' 


wttb  iDoh  knowMae  and  destgn. 

Ittb.  That  tbe  idd  deed  t^  Donovan  to  lanta 
«nd  tbe  deed  of  Mme  b>  r^nta  to  Little  wan  e» 
«f4 


DzrunoK  *.  Tomo. 


Sll-MB 


tnaala  wfll  be  Md  oolorabla  only  kiul  mti 
fM  JurljdicUaa  In  the  federal  conrta. 

WilUanu  *.  NoOaw,  104  U.  B.  21 1  (M:  TSO): 
AwM  T.  OoUantt,  101  U.  8. 409  (»:  Nl);  Dt- 
mtt  T.  Zha*,  lOS  V.  8.  641  07:  801);  AiydM 

*.  JfowUM.  IM  r  ° 

Ion  J.  tsminifjr,  1 

T.  «i»ll8U.R--^ 

▼.awMM.io»u.a8ja(*7: 

nwto-.  10  Pad.  Rep.  BU;  CUlit  v.  Aw'".  U 
Fed.  Bep.  »9;  AvnMii  ▼.  Angdieaia  Fed. 
Rep.  8;  J3*  Lmtaga  ▼.  inWaffM,  S  Sewj.  574; 
JTZma  t.  Olont,  81  Fed.  Sep.  001. 

Thb  veat  oT  JorUdlcttoa  wlU  cot  be  Teried 
«t  cured  bj  goiag  to  trial  witbont  abJeoUoo, 
and  till*  oourt  wbaa  MtUled  that  tba  apparent 

Iorladlctimi  of  the  drcult  oonrt  wai  frandu- 
sntljr  obtained  will  raTene  the  Jodfrnent  asd 
dlimlM  the  caM. 

OaAman  t.  AmaOtr  A  8.  OhmI  (k  118  U. 
8.  58  (80:72). 

ObJecUoiia  (o  the  JmMletloo  never  eeme  too 
late  and  will  be  raUed  bj  the  Gonrt  on  lla  own 
motloD. 


<27: 983);  Otnwrm  t.  Bodgm,  187  D.  a  SSS  (89: 
188);  Oiapman  T.  &rMy.  UW  U.  &  <81  ffS: 
801). 

After  Terdtct  and  bafww  ^sigrnm^  Aa  jn- 
rUdiciloo  may  be  called  In  qoMIon  bj  mo- 
tion or  by  pleadlDf  lenderlnj  an  iMoe  on  facte 
deAon  tbe  record. 

Bitrteg  t.  Umiorg.  Ill  U.  &  880  (89: 790)1 
arftnmaUv.  Tuektr.  10 Fed.  It^.884. 

Badget  ot  a  colorable  tranafer  for  tbe  pnr- 


poee  of  Teeting  the  federal  courta  with  ifipar- 
ent  jurladlciloB  are:  (1)  want  of  koowledn  oa 
tbe  part  of  the  plaloHS  of  the  piopertj;  (8)  In- 
dUTerenoe  of  the  grantee  and  acttTlty  of  the 
grantor  in  the  mil;  (8)  went  or  Inadeauacr  <^ 
oonaUeratlon;  (4)  grantor'a  control  of  the  pn>» 
vKj  after  tba  alleged  traiiafer  0n  the  tamilT 
idatkwahlp  of  the  grantee  and  grantor;  (S)  lb* 
ooB-productlon  of  the  correapoDdence  bj  which 

themnaterwae  effected:  (7)  l*- 

nUblDKii 
—  -Tat 

to  br  the  nominal  pi  _    _.   ..   __ 

aoewer  to  Uie  petitloD  of  the  defendant  bdow 
to  dinalte  waa  filed  without  any  reriflcaltoa 

Miirim  T.  Manning,  lOaU.  8.087  07:80^, 
Oa/tn  r.  Saggin.  11  Fed.  iRep.  880;  Jrlem  t. 
Clark.  81  Fed.  Rep.  004;  UttU  v.  QOn.  118  U. 
a  800  (80:  978);  Haw  t.  OoUantt,  104  U.  a 
481  (98: 889);  tutan^^.  Attiea,  88  Vt±  Rep. 


IndgmenL 

OMtd  t.  BiuUr,  118  U.  8.  841  (SO:  489); 
Meitarir.  Oeggan.  181 17. 8.  968 (90: 914);  Bttr- 
Mart  V.  .AiittMa«,190  U.  a  328  (80: 6!S);  CW 
ma»  ▼.  Atm^,  199  n.  S.  881  (89: 801). 

All  the  f acta  neceeiary  to  a  mcOTeTT  moit  be 
found  Id  the  apodal  verdict,  or  the  Judgment 
will  be  rcTeraed. 

Chttnpetdu  Int.  Co.  T.  Oar*,  10  U.  8.  8 
Crench, 878(8:881);  An-nciV.  W&Uamt.HM. 
an  Wheat.  41S(«:S0«:  AwUte  v.  Zww,  48 


eaua  •  eaet,  la 
tbelennottvo 


vt  pouDtjr,  Nebratka.  for 
m  UMt  dMe,  wliMi  leaao 


lAooaeter  Gounty,  Hebcaika,  a 
JaouaiT.  VSIt. 

1Mb.  That  00  the  Utl 
ealil  Nelwo  O.  Braok  m 
ml  to  Mid  CbartaaT.  Bo 
lD(t  of  tluUdete  ot  the  D 
quarter  ot  tbe  eouihi 
toirnablp  UK  ranee  ■ 
NebraakiLfor  the  Jenn  i 
wblobs^  kawooniati 
mltUog  the  IcMee  M  n 
provemenla  hj  him  « 
erected  od  mm  premlaa 
tlDw  beTote  ibe  eiptcati 
aiuii«d,  vblob  h 


n^ltatlD  tbe  mootb  ot  DeoeaAer, HH.  tbe 
md  Cbar  lea  T.  Bom,  olalmlDC  tide  under  tbe  Mid 
leaae  tint  afOTreala.  eelared  Into  tbe  nixed poeMe- 
alon  of  tbe  Hid  preskleie  Xij  eMomlDe  oootrol  end 
ownenblp  orar  tbe  Mrae^  and  br  ooDeotlns  renta 
from  iquatten  and  peraoaa  than looaied  apon  eald 
pmnlaea,  and  aableaied  otber  portlona  eC  aald 
premlaaa.  and  oontlnued  to  eiero&e  mlied  poaam- 
elonofMldpremlaea.dowD(otbe  Una  be  jrlelded 
hie  mixed  pnaaaaaliiii  of  tbe  ame  to  Bamnel  W. 
U  ttle,  and  Ibat  be  paid  tba  rant  to  N.  a  Brook  (or 
tbe  eald  premlaea  durtnc  the  letBMat  tbe  two  leaas 
aboTB  mentioDeiL 

Sd.  Thatat  tbe(_,_ 
leeaM  be  rMdad  tala  n 
premlaea  to  Bamnel  W. 

—  ~iatODtheUttadB7atKe7.U74,aBldNekon 
aed  hlewtftLbrtheU^daedttfqult-oUm, 
1  eU  tba  aald  pramlaea.  the  ooetb  hatt^ 


(he aoulbveat  quarter  and  theeouthweat  qoarter 
of  thaaoothweat  qnaiter  of  aaotton  It.  towoablp  10, 
fanfe«eeat,toaamDel  W.  Lmie,«blabdeed  me 
dul^ieoorted  tatbe  eouDtrolark^  oOee  otl^a- 
1I»II.&  U.  a.  Book  88.  B 


U1460 


SiTPKEMK  CouBT  or  TBv  UnxBD  Statu. 


U.  8.  8  How.  4S4  (IS:  1164):  8ui,dam  t.  WO- 
Kanuon,  81  V.  8. 30  Bow.  4S3  (IS:  980);  Mvm- 
Md  T,  WiinieK,  78  U.  8.  8  Wall.  482  (18: 780); 
Bodget  v.  Satton.  106  U.  B.  408  (37:16&):  Fi'tA- 
amv.Barlof  Derby,!  yfilBon.aa;  WaUineford 
T.  Dtinlap.  14  Pa.  83. 

In  the  lederBl  coarts.  In  bd  actton  of  eject- 
ment, a  TccoTeif  can  be  had  only  upon  tbe 
■trictlT  legal  title,  not  apon  an  equitable  title. 

Wait*  y.  Lindteg.  80  U.  8. 7  Wheat.  158  (6: 
488);  Btmtdl  v.  Brodtiiek,  88  V.  8.  IS  Pet.  486- 
460  (10:m  2891:  Fenn  v.  Holtnei,  83  U.  a  21 
How.  481-463  (16: 198);  ^(wp«r  t.  Sehamer,  34 
0.8  38  Bow.  33S(18:4S3);SAi!t'r6ura  t.  De 
CoHtoa.  66  D.  B.  24  How.  m  (16: 741);  Fotter 
▼.  Mora.  98  U.  8.  425  (26: 161);  Langdon  v. 
Surwmd.  134  U.  8.  88  (81: 846);  Johnion  t. 
Chnttian,  128  U.  8.  S83  (S2: 414). 

AjDf  person  having  the  eoult  able  title  to  land 
caoDot  recover  in  an  action  at  law  oo  the 
ground  that  the  legal  or  paper  title  la  haaed 
upon  fraud.  The  legal  title  most  first  he  at- 
tacked and  declared  Toid  by  an  action  to  cban- 
oeri'. 

talker  t.  Eynett.  82  Iowa,  024;  Johnmm  *. 
Christian.  138  D.  8.  S81  (S3:  414);  BagnOt  v. 
Broderick,  88  U.  8.  18  Pet.  460  (10: 880);  8t. 
Louii  Bmdting  Oo.  t.  Qrten,  18  Fed  Rep.  208. 

Even  though  vacatiDg  the  conflrmatoiy  order 
rendered  Curson'i  title  defective,  yet  aa  no  pro- 
TisioD  was  made  for  the  reluni  of  the  purchase 
money,  he  would  hold  the  legal  title  »■  aecar- 
ity  for  the  purchase  money  paid.  ' 

flwta*  *.  Breek.  77  U.  8. 10  Wall.  51B  (1»: 


iouefa.SS  CaL  I .   _ 

(Htsa.)  67;  On  t.  Neltm,  1  T.  Br  Hon.  9R. 

What«veria  done  under  a  Judgment  wbilt  ^ 
full  force  U  valid  and  binding  upon  the  paitM 
litigant,  notwithgiaodlog  a  reversal  of  the  judg- 


Voorheet  r.  U.  B.  Btmk,  86  U. 

(9:  490);  Gray  v.  BriffnardeUo,  68  U.  B.  1  WaD. 
627  (17:  698);  Qrignon  r.  Attor.  48  U.  S.  * 
How.  819  (11:283):  Scuddfrr.  Santnt.  IB  NebL 
103;  Fafiit^er  v.  FoAtnfw,  14  Phlla.  (Pa.)  8% 
Shaketpeart.  FUh«r,  11  Ptiila.  (Pa.)  2SI. 

The  vacaiing  order  having  been  made  wiik- 
onl  notice  was  void. 

OiAorn  V.  Olovd.  SB  Iowa.  104:  Vr^U  v. 
Lteiairt,  8  Iowa,  341 ;  Ljorfer  v.  Brvwer.  13  Iowa, 


Nor  can  ootlce  be  p 

TbaU/UT\.  Fovtil,  19  U.  S.  6Wbe«t.  11*  (5: 
931);  Oaipin  w.  Pagt,  8S  D.  8.  18  Wall  IH 
rai:  969);  8taia  BarJt  v.  VarA,  10  Afk.  Ift 
MeKinney  v.  Wittiamtjl  Tex.  BM. 

The  conveyance  by  Donoran  canoot  be  it- 
tacked  for  fraud  in  an  action  at  law. 

WiUker  v.  Eynett,  82  Iowa,  S24;  Bag»A  v. 
BTDderiek.  88  U.  B.  18  Pet.  450  <10:  289);  Mm- 
ton  V.  ChrUtian.  1S8  U.  8.  ^  (S2:  414);  8L 
LmiU  SmdtingCo.  v.  ffrwn,  18  Fed.  Bep.  MS; 
Pn»idmt  V.    O^men,  87  N.  T.  880:  Ft»* 


oonUur  to  Uiehandf  of  theiholff  of  the  Mid  ooon^, 
tor  want  of  Booda  and  ebattela  wbereon  to  lew  tbe 
nid  writ,  be  aelaei)  and  oauaedto  be  appral!«d.  ad- 
vertised and  sold  aa  the  pnipertr  of  Oie  said  Jane 
T.  Inrln  the  nortbeaat  quarter  of  tbe  soutbweet 

Soaner  of  section  St,  (owtMblp  la  lanire  a,  to  one  B. 
.  Cution,  for  tbe  sum  of  $80;  that  thenafter  he 
made  due  retam  at  hia  Hid  sale  nuto  tbe  Mid 
dMrfot  oonrt:  and  afterwards  on  tbe  M  day  of 
Ootober.  URT,  the  tollowlnB  prooeedlngs  were  had 
In  the  sabl  court,  to  wit:  ^B.  U.  BaHon*  axatiMt 
John  IrurtR  and  Jisns  F.  Jnnfn.  This  oese  oomes 
on  upoD  motion  of  plalntut  tor  oouflmiKtlon  of 
sale  bereCofoie  bad  ta  thlsoase,  and  It  Is  bereb; 
ordered  bv  Use  ooun  that  oanse  be  ibowD  by  Tnes- 
daynozt.ootobeiMb,  wbjsaleslioaldnot  M  oon- 


west  quarter  of  section  U,  lo  townaUp  HL  naae  I 
east,  to  Samuel  W.  Little;  wbiob  dead  oF  oaav(7> 
anoe  waa.  oa  tbeUtb  darof  IIoT«Brt>er,un,  «■! 
and  teootded  In  tbe  oountr  etaek^  oSoa  of  !«•• 
OBSter  Oountr,  Netuaskm. 

aib.  On  tbe  Uth  of  Aunst.  im.  Jana  T.  bwM 
and  ber  bosbaod  ezecnted  a  power  of  artoraar  » 
Wllllani  T.  Donovan  to  enable  htan  to  awka  «»■ 
veyanoes  to  porohaieta  wben  aalea  were  Bade  bf 
Bontt,  B07d  and  I*  HMter.  and  (o  fadlttMa  (befc 
Dperailont  under  tbelr  oontnot  of  Harab  asil.  IR4, 

mb.  That  on  tbe  mb  dar  of  Ootober.  UK  ta* 
said  Jane  T.  Irwin  and  John  Irwin.  I>7  w.  T-  Doa- 
ovan,  thetr  attoraer-ln-faot.  for  tbe  purported  oa>- 
etileraUon.aseipreeerd  upon  tbe  face  of  said  dseiL 
of  Sl.OOD,  made,  eieoutedand  delivered  to  ooeJoba 
F.  Laols  their  wBTcantv  deed  oODveTlna  tbe  aorta. 
eest  quarter  of  tbe  sou  tb  west  quarter  or  >ei.tiuu  ik 
tonrnahlp  IIL  ranceS  east,  and  all  tbat  poTttco  of  ua 
veatbaBortbeaaldBoutbwest  quarter  of  aaeOm 


c  throucb  said  lands;  and  alH>  tbe  followinc-^*- 
aribed  panels  of  land,  sttoaied  In  tbe  eoalbnst 
luarterof  said  southwest  quarter  of  aeettoa  X, 
ownihlp  10,  range  S  afore^ld:  OomBaencftic  at  tbe 
— 1. . •  — ■iBortion  14^  Ibnaoe  ro»- 


DxruTBOK  T.  loma. 


ui-sn 


form  to  tbe^ndlnti. 

Lipp  T.  Borbaeh.  19  N«b.  871;  0\ 
Ckan&artain  fi.  Cb.  TO  U.  &  8  WtV 


form  to  the_^ 

_.  _  frtU.70*(l8i 

-,., -^ r.Jb»«i.,™u.  a 

IS  WslL  488  (30:  442). 

JfMm.  Joha  F.  DlUon,  SMand  Bhell»- 
hmrgmr,  R.  8.  HaU  ud  J«Mph  R.  W*b- 
«t«r,  fordsfendut  In  error: 

AiWr  ■  tpeclal  verdict  oo  tlw  nerila  conrlDg 
•U  tlie  i«u«a  and  after  motioDi  bj  both  putlei 
for  judgmwl.  It  ma  not  competent  tor  the  de- 
fendmnt  lo  ralie  tbe  qaeetlon  of  Juriadlcdoa 
bawd  on  tbe  alleged  ocdlndn  natare  of  tbe 
coDTnanoe  to  the  plalatUI. 

HaTtog  V.  Mmort.  lit  D.  8.  088,  BM  (S8: 
TV,.  TM);  Btvitt  r.  Btorf,  8S  Fed.  Bep.  108. 

Tbla  court  haa  no  JuriidiclioD  to  rertew  tbe 
dedirtoii  of  tbe  drcnli  court  on  tbe  defeodenfa 
MtltlOD  todlemtaa  on  tbe  ground  that  tbe  Jurie- 
dJcitoQ  of  that  coart  wai  colloaiTelT'  obtaloed. 

FlaiuUn  V.  7b«>f,  7«  U.  S.  0  Wall.  42S  (19: 
<78)i  Ktarnef  t.  Om,  79  (J.  &  IS  Wall.  870(20: 
a»B):  OOmaA  r. lUitwU  A M.  TtUg.  Qi.91\J.E. 
814  (28: 400}i  ifodiMm  Cbunlv  *.  Wonvn,  lOeC. 
a  B»  (87:  811):  AUtvudtr  Omntt  r.  jtimdaB. 
106  U.  a  888  (37;  811).  lute;  Bond  t.  DuMtin, 
118U.  S.«0T(38:888);  BooghtrT.t**.  0).  106 
U.  8.  80,  «8r»S:  810.  Sit);  QuUd  r.  FntAin, 
n  n.  8.  18  How.  ISO  (10:  900);  R»l*m  t.  Ar- 
wM,  63  U.S.  81  Bow.  80(10:  89);  CbmpMlT. 
&yfwwt.  88  O.  a  81  How.  898  (18:  W^ 


Upon  thU  record  do  quetdon  arlaee  upon  tbe 
order  of  tbe  circuit  court  refusing  lo  diemlv 
the  case  which  la  open  to  raHew  bj  thi>  courL 

iVorri*  r.  Jadtton,  70  U.  S.  9  Wall.  120  (10: 
006);  MarUatm  t.  Fafrbatila,  112  D.  i.  670 
(98:  862). 

Tbe  charge  of  rrtud  In  the  aulgiimeiit  mtut 
be  made  oat  1^  that  degree  of  proof  wblcb  ti 
requidte  to  overthrow  an;  other  like  deed  or 
aamgnmeot 

MataeU  Land  Grant  Cam.  191  V.  8.  820  (80: 
»40):  AUanUt,  DAtitu  Oo.  t.  Jarrut,  04  U.  9. 
207  (84:  112);  Ooloraih  Cbol  On.  y.  U.  S.  12311. 
a.  818-817  (81:  18S);  Barrt  t.  Edmundt.  116 
U.  a  000  (80:  726). 

It  la  onlj  where  it  appear*  to  a  legal  certala- 

'  that  tbere  is  retained  in  tbe  ewignor,  or 
rantor,  an  interest  In  ibe  lablect  matter  of  the 
JtlgatliM,  that  (he  oonru  bold  tbe  aadgoment 
to  be  fraudulent  or  oolludTe. 

UeDoruUd  t.  AnoUav,  X8  U.  a  1  Pet.  690  (7: 
987);  Aini«  t.  BaUitMn,  78  D.  S.  8  Wall .  988 
(18:827);  JtoiiMT.  £«r>w«Am,48U.  a  7  How. 
9ie(12:«7f»:  DtLateagaw.  ITtUfaniJ,  3  Bawy. 
Ora;  OoOinmrn  v.  Jackton.  8  Bawj.  807;  Fm( 
y.  Wnf^.  4  Fed.  Rep.  160;  Am/t.  Aetor.  86 
Fed.Rep.41;jrari«nT.  flUa.lOFed.  Iiep.411, 
412;  Wanury.FuuuyltaiUaB.Oo.X'iBMeM. 
932. 

The  partj  who  eet*  wf  a  title  moet  [Dmish 
the  effaeoce  neceMarr  to  aupport  IL 

FWfaiiuT.Avlm,17n.a4Wbeu.  79(4: 018). 
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in  HebniskA,  the  porchaaercan  more  for  the 

order  of  cooHrmation,  or  to  set  aside  the  ade. 

FkiiUpt  T.  Dawl^,  1  Neb.  821;  Gr^garw  t. 

Neb.  1«7.  ^^ 

The  Older  Tacatfaig  the  oonflimation  waa  reg- 
idar. 

BeifnM$  t.  Aknu^wnr,  20  Ohio,  864;  QHbert 
T.  Bhwf^  0  Neb.  94;  JSanMn  t.  B&nquitt,  0 
Neb.  276:  Vindque$t  t.  /Vri^,  16  Neb.  286; 
Dodge t.  itepftf.  4Neb.  228. 

In  the  case  of  a  naked  power  not  oonpled 
with  an  Interest  the  law  reqairea  that  ereiT  pre- 
requisite to  the  exercise  ol  the  power  sfatnild 
precede  it 

Wmiaim  T.  PMan,  17  U.  8.  4  Wheat  77(4: 
618);  Ta^fiar  t.  Benham,  46  U.  8:  6  How.  288» 
272  (12:  180. 148):  Ven^rm  t.  SmUh,  86  U.  S. 
10  Pet  161  (0:  882);  Bantam  r.  WtUiamt,  60 
XJ.  8.  2  Wan.  818. 810  (17^806. 806);  Speiffle  t. 
Meredith,  4  BIss.  120:  MarriU  t.  Ckme.  68  (J.  a 
22  How.  82  (16:  266);  OlarU  T.  Oowtney,  80 
U.  8.  6  Pet  847  (8:  149). 

A  fraudulent  oonveTanoe  by  an  atlaniqr  In 
fact  is  void  aa  to  the  fraudulent  grantee. 

Orafam  ▼.  Burgm,  117  U.  8.  180  (29: 889); 
Duponi  ▼.  Wmiheman,  10  CaL  864;  Fay  t.  Win^ 
ehetter,  4  Met  618;  EtuUm  t.  OZorl;,  86  N.  Y. 
226;  Clarkew.  Cburtneg,  80 U.S.  6 Pet  819 0: 
140):  Stainer  t.  TV^n,  8  HiU,  279;  Meade  t. 
Brothere,  28  Wis.  692;  WiUehire  t.  A*m#,  1 
Campb.  268;  Jt^toood  y.  Munninge^  7  Bam.  & 
C.  278;  Beete  v.  iMZodb,  27  Tez.  124;  Mamtt 
T.  Om^.  68  U.  8.  22  How.  82  (16:  265). 

Li  order  that  an  estoppel  as  to  title  may  exist 
in  faror  of  a  person,  he  must  show  Uiat  he  paid 
Talue  without  notioe. 

Philaddphia,  W.  AB,  B  (Jo.  >.  DuboU,  79 
U.  8. 12  Wall.  47,  64  (20:  266. 269);  Doe^.  Ol- 
iver and  Ducheee  of  King^fCe  Oaie,  2  8mith, 
Lead.  Cas.  (7th  Am.  ed.)  715.  notee;  Stowari  ▼. 
Laming,  104  U.  8.  606  (20: 866);  Ptina  T.  Bo^ 
l&r,  107  U.  8.  629  (27:424);  SmiihT.  Bae  Coun^ 
iy,  78  U.  8.  11  Wall.  189  (20:  102). 

A  tax  deed  not  executed  by  the  treasurer  un- 
der his  seal  of  office  is  void. 

Que  Y.  Jonee,  26  Neb.  687;  Button  t.  Stone, 
4  Neb.  828:  Seed  y.  Merriam,  16  Neb.  826; 
Bendrix  t.  Bogge,  16  Neb.  472;  BuUivan  t.  Mer- 
riam, 16  Neb.  160;  SheUeg  ▼.  TowU,  16  Neb. 
IWiBatdwin  ▼.  Merriam,  16  Neb.  200:  Seam/an 
T.  Thampeon,  16  Neb.  648. 

Every  essential  step  must  be  proven  by  the 
one  who  claims  under  the  deed. 

Bonkendorf  r,  Tayhr,  29  U.  8.  4  Pet  868 
(7:  eSS);  WiUiame  r.  Peyton,  17  U.  8. 4  Wheat 
79  (4:  618);  MeKeigfianT.  Eopkine,  14  Neb.  864. 

To  establish  a  title  by  adverse  possession, 
the  possession  must  be  actual,  hostile  and  ex- 
clusive. 

Bradetreei  t.  Huntington,  80  U.  8.  6  PM. 
489  (8: 188). 

The  possession  must  be  continuous.  It  must 
be  begun  and  continued  In  the  same  right 

Armetrong  v.  Morrill,  81 U.  8.  14  Wall  120, 
146  (20:  766,  772);  Olwine  v.  Holman,  28  Plu 
284;  dan  Franeitioo  v.  Fulde,  87  Oel.  868;  Lo^ 
ett  V.  Fh>et^  44  Oal  476;  BeauplandY.  MeKeen, 


28  Pk.  124,  114;  DomeO  r.  Ik  Im 
U.  &  20  How.  82  a6:  826). 

If  the  pnasewiop  la  roaflirtingor  mixed, 
atmctive  poasesskm  followa  the  title. 

JSmmnieuU  t.  Piofton,  102 U.  &  809(26;  121): 
Bunt  V.  Wiekhtf»^  U.  8.  2  P«.  212  (7:  400): 
Bmrr.  tfroAi,  17  D.  &  4  ^heat  22S  (4:  666>. 

Mr.  Oki^JudieeT^HMmr  deiajtnd  tbeopiB 
ion  of  the  court: 

It  is  contended  that  the  drenit  court  cncd  li 
entering  Judgment  on  the  apedal  ver^d  be- 
cause toe  dtizeoihlp  of  the  paitles  was  not 
found  by  the  jury.  Bat  that  fact  stood  ad- 
mitted on  the  record.  The  plantiff  averred  m 
her  petition  that  ahewaa  "a  citizen  and  leii- 
deot  of  the  8tate  of  Ohio,*  and  that  the  de- 
fendant was  "a  citizen  and  resident  of  theStaU 
of  Nebraska.*  The  answer  set  up  three  de- 
fenses: (1)  An  affirmative  dalm  of  title  under 
a  tax  deed.  (2)  Ten  vears*  adverse  poawesrioiL 
(8)  "And  this  defendant,  further  answering, 
denies  that  the  said  plaintiff  lathe  owner  of  ths 
the  premises  described  Inlier  petition;  and  this 
defendant  also  denies  that  the  plaintiff  is  en- 
titled to  the  possession  of  the  said  premises^ 
and  prays  to  be  hence  dismissed  with  Ills  costs 
to  be  taxed."  The  averment  of  diverse  citiaen> 
ship  was  not  controverted  by  the  answa%  and, 
as  the  petition  would  have  been  inanmcieat 
without  that  allegation,  the  averment  must  be 
taken  as  true  under  the  nractloe  in  the  conns  I*^ 
of  record  In  Nebraska.  (N  eb.  Code  dr.  Ploc. 
§^  184, 186;  Comp.  8tat.  1886.  p.  646.) 

Clearly,  where  the  jurisdictional  all^atioa 
Is  not  traversed,  no  question  Involving  the 
capacity  of  the  parties  in  the  cauae  to  litigate 
In  the  dicuit  court  can  be  raised  before  the 
ioTjiPhOadeiphia,  W.dB.B.  Oo.  v.  OvMi^*  62 
U.  8.  21  How.  202, 214  [16:  78, 77]),  or  treated 
as  wIthiD  the  issues  they  might  be  empanded 
to  determine.  The  circuit  court  propedy  pro- 
ceeded to  judgment  although  the  spipdal  ver^ 
diet  contafnedno  finding  upon  this  point 

After  the  case  had  been  twice  tried  oo  Us 
merits,  and  stood  on  the  special  verdict  upon 
motions  by  the  parties  for  judgment  in  ttteir 
favor  respectively,  the  defendant  assailed  the 
jurisdiction  of  the  court  by  petittoD,  upon  the 
ground  that  the  title  had  been  placed  in  the  plai  fl- 
uff colludvely  and  with  the  view  of  eniUriing 
suit  to  be  brought  in  the  United  States  courts 
when  in  fact  the  plaintiff  dki  not  own  the  prop- 
ert V  and  had  accepted  the  title  only  for  the  col- 
lusive purpose  aforesaid.  Prior  to  the  passage 
of  the  Act  of  1876,  such  a  question  could  ouy 
be  raised  by  a  plea  in  abatement  In  the  nature 
of  a  plea  to  the  jurisdiction;  but  the  fifth  sec- 
tion of  that  Act  provided  that  if  'it  shall  af^ 
pear  to  the  satisfaction  of  said  circuit  court  at 
any  time  after  such  suit  has  been  brou^t  Uiat 
such  suit  does  not  really  and  substantiallv  In- 
volve a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  circuit  court  or  that 
the  parties  to  said  suit  have  been  Improperiyor 
collusivelv  made  or  joined,  either  as  plaintifls 
or  defendants,  for  the  purpose  of  creating  a 
case  cognizable  under  this  Act  the  said  ciroiit 
court  shsll  proceed  no  further  therein,  but  shaH 
dismiss  the  suit;  but  Its  order  dlsmlsBlDg  the 
cause  shall  be  reviewable  by  the  supreme  ooort 
on  writ  of  error  or  appeal,  as  the  case  n^y  ba.** 
18  Stat  472.    The  aj^lcation  hers  was  mnda 
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more  than  a  year  and  a  half  after  the  second 
trial,  and  al* hough  the  petitioner  avers  that  he 
i  '  'did  not  haye  knowledge  of  the  above  facts  be- 

fore the  trial  of  this  cause/' we  remark  in  pass- 
ing that  such  an  objection  ought  to  be  raised 
at  the  first  opportunity,  and  delay  in  its  pre- 
sentation should  be  considered  in  examining 
2S2]     ^^  ^^  grounds  upon  which  it  is  alleged  to  rest 

The  i^ue  of  fact  raised  upon  this  petition 
was  tried  by  the  circuit  court  without  a  jury, 
and  the  application  denied.  No  question  of 
law  was  reserved  by  the  defendant  during  the 
hearing,  but  he  entered  an  exception  to  the 
final  order,  and  now  asks  us  to  hold  that  it  was 
the  duty  of  the  circuit  court  to  dismiss  the  case 
because  collusiyely  brought.  We  do  not  care 
to  enter  upon  a  discussion  at  to  how  far  In  an 
action  at  letw,  where  there  are  no  spedal  find- 
ings upon  an  issue  of  fact  such  as  this,  a  party 
has  the  right  to  demand  a  review  of  the  final 
order  of  the  circuit  court  on  the  merits,  as,  up- 
on the  evidence  In  this  record,  we  are  content 
with  the  conclusion  arrived  at.  In  Barry  t. 
Bdmundi,  116  U.  6.  060  [29:  7291,  it  was  held 
that  a  suit  cannot  properly  be  dismissed  by  a 
circuit  court  of  the  United  States,  as  not  In- 
Tolving  a  controvert  within  the  jurisdiction 
of  the  court,  unless  the  facts  when  made  to  ap- 
pear on  the  record  create  a  legal  certainty  of 
that  conclusion.  "Nothing  less  than  this," 
said  Mr.  Justice  Matthews,  "is  meant  by  the 
Statute  when  It  provides  that  the  failure  of  Ita 
jurisdiction,  on  this  account,  'shall  appear  to 
the  satisfaction  of  said  circuit  court.' '' 

The  question  was  wheUier  the  conveyance 
bv  Jane  X.  Irwin  to  Rowena  Young  was  color- 
able merely.  The  plaintiflP  testified  positively 
that  she  was  the  rdd  owner  of  the  land,  and 
that  it  was  conveyed  to  her  by  her  sister.  Mrs. 
Irwin,  partly  In  consideration  of  what  mn,  Ir- 
win owed  her,  and  partly  because  she  herself 
had  a  share  In  It;  that  "the  land  was  entered 
with  money  .coming  out  of  my  father's  estate 
belonging  in  part  to  me,  beinff  the  joint  fund 
of  Jane  and  myself."  And  her  testimony  is 
corroborated  by  that  of  her  brother,  William 
P.  Young. 

We  have  carefully  examined  the  evidence, 
and  especially  the  matters  urged  as  constitut- 
ing badges  of  colorable  transfer,  but  do  not 
find  any  substantial  ground  for  overthrowing 
the  deed,  or  queetionlnff  the  {Musing  of  the  title. 
Such  confilct  as  exists  has  been  determined  by 
the  circuit  comrt,  and  H  would  subserve  no  use- 
ful purpose  to  restate  the  circumstances  in  de- 
|a53]  ^>^>  ^  ^^  think  the  facts  fell  far  short  of 
establishing  petitioner's  contention. 

Upon  the  rendition  of  the  spedal  verdict  the 
defendant  moved  ta  set  aside  tne  10th,  17th  and 
19th  findings  as  not  supported  by  the  evidence, 
and  for  judgment  upon  the  verdict  as  so 
amended,  but  the  court  overruled  the  motion, 
and  entered  judgment  for  the  plaintiff  upon 
the  special  vmict  as  returned.  We  cannot  re- 
view the  action  of  the  court  in  reference  to  the 
findings  objected  to,  and,  no  exceptions  hav- 
ing been  saved,  are  restricted  to  the  question 
whether  there  was  error  In  giving  judgment 
for  the  plaintiff  upon  the  facts  as  round. 

From  the  first  finding  It  appears  that  Jane 
Y.  Irwin  ''obtained  title  to  said  lands  by  patent 
from  the  United  States  December  15, 1862,  and 
on  the  9th  of  August,  1867,  oonv^ed  the  same 
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to  William  P.  Young,  who,  on  the  6th  of  Febm- 
arv,  1874,  reconveved  the  same  to  Jane  Y.  I^ 
win,  who,  on  the  llth  day  of  June,  1884,  con- 
veyed said  lands  to  the  plaintiff,  Rowena 
Young."  This  made  out  the  title  of  defendant 
in  error,  and  to  prevent  her  recovery  the  plain- 
tiff in  error  was  obliged  to  sustain  one  or  more 
of  his  affirmatiye  defenses,  in  respect  to  which 
he  had  the  burden  of  proof. 

These  defenses  were :  daim  under  two  tax 
deeds,  coupled  with  ten  years'  adverse  posses- 
sion; conveyance  by  Jane  Y.  Irwin,  by  Wil- 
liam T.  Donovan  as  her  attorney-in-fact;  sher- 
iff's deed  on  execution  sale  to  Curson,  deed  of 
Curson  to  Little,  and  of  Little  to  plaintiff  in 
error. 

Ab  to  the  tax  deeds.  It  was  found  that  one 
was  Issued  upon  a  sale  made  for  the  taxes  of  a 
year  when  the  land  was  not  assessed  for  taxes, 
and  that  neither  of  them  was  "sealed  by  the 
county  treasurer  with  his  official  seal,  nor  did 
the  county  treasurer  then  have  an  offldal  seal." 
The  circuit  court  held  that,  under  the  decisions 
of  the  Supreme  Court  of  Nebraska^  these  tax 
deeds  were  void  for  want  of  the  seal,  and  dted 
many  decisions  of  that  court  to  that  effect  In 
One  v.  Jona,  25  Neb.  684, 687,  January  Term, 
1889,  the  court  say:  "At  the  trial  the  defend- 
ant produced  a  tax  deed  covering  the  premises 
in  question.  Issued  to  Smith  bv  the  treasurer  of 
Dou^das  County,  August  4, 1865,  for  the  tiaxes 
of  1862.  This  deea  was  objected  to  by  the 
plaintiff  on  several  grounds,  among  others, 
that  It  was  not  executed  under  the  omcial  seal 
of  the  treasurer.  The  Act  of  1861,  under  which 
the  deed  was  executed,  provides,  at  section  60, 
'tluit  such  conveyance  shall  be  executed  by  the 
coun^  treasurer,  under  his  hand  and  seal;' 
then  follows  (he  statutory  form  of  such  deed, 
concluding  with  the  words  of  attestation,  'In 
testimony  whereof  the  said  .  .  .  treasurer  of 
said  county  has  hereunto  set  his  hand  and  seal, 
on  the  date  and  year  aforesaid.  [Seal]'  The 
Statute  has  been  substantially  earned  forward 
throughout  all  the  changes  of  the  Revenue 
Laws  to  the  present  day.  u  nder  its  provisions 
It  has  been  held  by  this  court  in  cases  too  numr 
erous  for  citation,  of  which  several  are  cited 
by  counsel  for  defendant  in  error,  that  a  tax 
deed  not  executed  by  the  treasurer  under  his 
seal  of  office  is  void.  It  will  not  be  expected 
that  this  line  of  decision  can  be  departed  from 
now.  The  deed  introduce  In  the  case  at  bar. 
If  le^al  and  proper  in  all  other  respects,  as  to 
whidi  we  pass  no  opinion,  is  open  to  the  fatal 
objection  that  It  does  not  purport  to  have  been 
executed  by  the  county  treasurer  under  his  seal 
of  office." 

No  title,  therefore,  was  transmitted  by  these 
deeds;  but  a  tax  deed,  though  void  upon  its 
face.  Is  sufficient  color  of  title  in  Nebraska  to 
support  an  adverse  possession  to  the  property 
therein  described  (OaUing  v.  Lane,  17  Keb.  77;; 
while  a  tax  certificate  is  not  MeKeighan  v. 
Hopkins,  14  Neb.  864.  The  possession,  how- 
ever, which  bars  a  recovery  must  be  continu- 
ous, uninterrupted,  open,  notorious,  actual, 
exclusive  and  adverse.  Armetrong  v.  JiorriU^ 
81  U.  S.  14  Wall  120, 145  [20: 765, 772].  From 
the  findings  it  appears  that  Little  wss  holding 
in  January,  1875,  which  was  within  ten  years 
prior  to  the  commencement  of  this  sult^nder 
atax  certificate;  that  up  to  the  year  1876  the 
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on  of  the  land  in  dispute  was  ''mixed/' 
It  it  "was  open,  vacant  and  unoccupied  ex- 
cept hy  the  dty  pest  house,  and  was  used  as  a 
common;**  that  some  portions  of  the  whole 
tract  were  in  possession  of  squatters,  some  por- 
tions in  possession  of  parties  holding  under 
Abs.  Irwm,  and  a  part  in  the  possession  of  the 
ffrantee  in  the  tax  deeds  or  under  him;  and  the 

1-255-1  Jury  find  the  possession  of  the  premises  deliy- 
ered  to  the  defendant  and  held  by  him  to  have 
been  only  a  mixed  possession.  Where  the 
rightful  owner  it  in  the  actual  occupancy  of  a 
part  of  his  tract,  he  Is  in  the  constructive  and 
legal  possession  and  seisin  of  the  whole,  unless 
he  is  disseised  by  actual  occupation  and  dis- 
possession; and  where  the  possession  is  mixed, 
the  legal  seisin  is  according  to  the  legal  title, 
so  that  in  the  case  at  bar  there  could  be  no  con- 
structive possession  on  the  part  of  the  defend- 
ant or  his  grantors,  even  if  that  might  exist  if 
he  had  hfui  actual  possession  of  a  part  and 
no  one  had  been  in  possession  of  the  remain- 
der. EunnieuU  T.  Peyton,  102  U.  8.  m  868 
[26: 118, 1201;  ^rr  v.  Oratz,  17  U.  8.  4  Wheat 
218,  223  [4:  558,  556].  Nothing  is  clearer  up- 
on the  face  of  this  record  than  that  the  Jury 
refused  to  find  the  possession  relied  on  Inr  de- 
fendant to  have  been  actual,  undisputea,  ex- 
clusive, open,  notorious  and  adverse,  but  found, 
on  the  contrary,  that  the  possession  was  mixed. 
The  jud^ent  cannot  be  reversed  on  the  ground 
of  error  m  this  regard. 

The  plaintiff  in  error  also  asserted  title  under 
a  conveyaDce  by  Donovan  as  her  attorney  in 
fact.  The  2d,  3d,  4th,  18th,  14th,  16th,  &th, 
29th,  80th,  87tb  and  40th  findings  present  the 
facts  on  this  branch  of  the  case,  and  establish 
that  on  the  81st  day  of  March,  1^74,  Jane  f. 
Irwin  entered  into  a  contract  with  Scott,  Boyd 
and  La  Master  for  the  subdivision  and  sale  of 
this  and  other  land,  and  that  they  entered  upon, 
platted  and  surveyed  it  by  the  last  of  May, 
1875;  that  (4th  and  28th),  '^on  the  12lh  of  Au- 
gust, 1875,  Jane  Y.  Irwin  and  her  husband 
executed  a  power  of  attorney  to  William  T. 
Donovan  to  enable  him  to  make  conveyances 
to  purchasers  when  sales  were  made  by  Scott, 
Boyd  and  La  Master,  and  to  facilitate  their 
operations  under  their  contract  of  March  81, 
1874;"  that  on  the  25th  day  of  October,  1879.  a 
deed  was  executed  by  Donovan,  as  attorney  in 
fact,  for  tracts  which  included  that  in  dispute, 
to  one  Lantz,  for  '*the  purported  consideration, 
as  expressed  upon  the  face  of  said  deed,  of 
$1,000,"  and  on  the  same  day  Lantz,  "  for  the 
consideration  of  $1,000,  as  expressed  in  said 
deed,  paid  by  Samuel  W.  Little  to  said  John 
P.  limtz,"  conveyed  the  same  to  Little;  that 
these  deeds  were  parts  of  one  transaction, 
and  the  entire  property  conveyed  was  worth 
over  $100,000;  that  the  conveyance  by  Donovan 
to  Lantz  "  was  a  fraud  upon  the  power  held  by 

[2561  ^^^  Donovan,  and  was  givea  by  Donovan  and 
taken  by  Lantz  with  the  intenuon  of  defraud- 
ing Jane  Y.  Irwin,  and  that  Samuel  W.  Little 
hiS  full  knowledge  of  such  fact,  and  procured 
such  conveyance  to  be  made  with  such  knowl- 
edge and  design;"  that  the  defendant  had  full 
knowledge  of  the  revocation  of  the  power  of 
attorney  aforesaid  upon  the  record  by  Jane  Y. 
Irwin  and  of  the  facts  therein  statea  prior  to 
any  purchase  by  him  that  Little  and  wife,  for 
the  recited  consideration  ol  $10,500,  told  and 
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conveyed  to  Deputron,  wlio  was  a  broCber4»- 
law  of  Little,  "and  that  there  is  do  proof  of 
any  consideration  paid  by  Deputron  to  littlt 
for  such  conveyance."  It  is  not  pretended 
that  the  deed  to  Lantz  was  made  to  cany  oot 
or  effectuate  any  sale  of  the  property  whick 
had  been  made  oy  Scott,  Boyd  and  La  Master, 
and  the  finding  show  that  it  was  made  in  fraud 
of  the  power  of  attorn^  and  with  the  intention 
of  defrauding  Jane  Y.  Irwin.  We  cannot  agree 
with  the  counsel  for  plaintiff  in  error  that  It  is 
to  be  inferred  that  the  power  to  Donovan  was 
apower  to  convey  generally  and  at  discretioo. 
We  do  not  understand  the  language  of  the 
fourth  and  twenty-eighth  findings,  which  an 
identical,  as  merdy  indicating  the  purpose  for 
which  the  power  of  attomev  was  given,  bat 
regard  it  as  expressing  the  umitatioos  of  the 
power.  It  was  the  scope  of  the  power  that  the 
jury  must  have  liad  in  mind  in  stating  that  it 
was  executed  to  enable  Donovan  to  niAke  con- 
veyances to  purchasers  "when  sales  were 
made  by  Scott,  Boyd  and  La  Master,  and  tc 
facilitate  their  operations  under  their  contract 
of  March  81, 1874."  We  think  it  sufiScicntly 
clear  that  it  was  only  a  naked  power  to  convey 
when  a  sale  had  been  made.  The  deed  by 
Donovan  was  a  fraud  upon  the  power,  because 
it  was  in  violation  of  the  authority  thereby 
vested.  The  rule  is  well  settled  that  "  in  the 
case  of  a  naked  power,  not  coupled  with  an  in- 
terest, the  law  requires  that  every  prerequisita 
to  the  exercise  of  that  power  should  precede  it. 
The  party  who  sets  up  a  title  must  furnish  the 
evidence  necessary  to  support  it.  If  the  va-  I 
lidity  of  a  deed  depends  on  an  act  in  pais, 
the  party  claiming  under  it  Is  as  much  bound 
to  prove  the  penormanoe  of  the  act  as  be 
would  be  boimd  to  prove  any  matt^  of  rec- 
ord on  which  the  validity  of  the  deed  might 
depend."  WiUiam  v.  PetfUm,  17  U.  a  4 
Wheat.  77  [4:  5181;  Banmm  t.  Wittiawu,  m 
U.  a  2  Wat).  818,  819  [17:  806,  8051  It  be- 
hooved the  plain  tiif  in  error  to  have  tne  power 
made  part  of  the  findings,  if  the  oondusfon  we 
have  reached  as  to  its  contents  was  open  to 
dispute,  and  not  to  have  accepted  the  fourth 
and  twenty-eighth  findings  without  objection. 
In  the  language  used  in  Wiiiiami  v.  Fsifton, 
the  power  was  a  link  in  his  chain  which  was 
essential  to  its  continuity,  and  which  it  was 
incumbent  on  him  to  preserve.  The  findings 
in  reference  to  this  power  not  only  do  not  ]i»- 
tify  the  contention  of  plaintiff  in  erm*,  but 
are  inconsistent  with  it,  lor  the  Donovan  deed 
was  not  simply  found  fraudulent  in  fact,  but 
"a  fraud  upon  the  power."  This,  coupled 
with  the  finding  that  tne  power  was  lo  enabia 
Donovan  to  convey  when  sales  were  made  by 
Scott,  Boyd  and  La  Master  shows  that  Dono- 
van's act,  when  compared  with  tlie  words  of 
the  power,  was  not  warranted  br  the  teraa 
used.  Nor  under  those  findings  is  there  any 
ground  for  the  assumption  that  Deputron  be^ 
lieved  that  ScoU,  Boyd  and  La  Master  had 
made  sale  of  the  property  to  Laati  or  Iit> 
tie. 

Even  if  the  DOwer  had  been  general  the  ood- 
veyance  was  found  fraudulent,  and  no  estops 
pel  arises  in  favor  of  plaintiff  in  error  in 
tiie  absence  of  findings  that  he  paid  value  wiib> 
out  notice. 

It  is  impoadble  to  conchida  thai  the  draft 
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court  erred  in  jpatUoff  Mlde  this  attempt  to  bol- 
ster up  the  title  bj  toe  deed  of  Doooran. 

Id  additioD  to  tbe  Doooyan  deed  and  the 
tax  deeda,  it  ia  urged  on  behalf  of  the  plaintiff 
in  error  that  he  omMle  out  title  under  a  sale  on 
execution*  One  Seeslont,  on  May  10, 1877,  re- 
covered a  Judgment  in  the  District  Court  of 
Lancaster  County,  Nebraska,  against  Jane  Y. 
Irwin,  upon  which  execution  was  issued  and 
leried  on  forty  acres,  of  which  the  premises  in 
controversy  were  a  part,  and  sale  made  to  one 
Ouraon  for  $dO,  which  sale  was  confirmed  Oc- 
tober 10,  18T7,  and  a  deed  of  the  forty  acres 
fnade  by  the  sheriff  and  recorded  on  the  same 
day,  the  land  being  worth  at  that  time  $20,000. 
The  order  confirming  the  sale  was  set  aside  by 
the  court  November  8,  1677,  before  Curson 
"had  made  any  conveyance  to  anvone,  and 
was  never  afterwards  confirmed."  On  the  0th 
of  No?ember.  1877,  Curson  oonveyed  this  land 
for  $80  to  8.  W.  Little,  which  deed  was  re- 
corded on  the  06th  day  of  November. 

Tbe  opinion  of  the  circuit  court  upok'  Ais 
point  is  as  follows:  "It  is  the  settled  law  of  Ne- 
braska that  the  title  of  a  purchaser  at  an  exe- 
cution sale  depends,  not  alone  upon  his  bid  or 
payment  of  the  purchase  money,  but  upon  the 
confirmation  of  the  sale:  also  that  one  purchas- 
ing at  an  execution  sale  submits  himself  to  the 
Jurisdiction  of  the  court  as  to  matters  affecting 
that  sale»  and  that  a  court  haa  power  during 
the  term  to  vacate  or  modify  its  own  orders  or 
to  rescind  decrees.  PMHvi  v.  Dawlev,  1  Neb. 
S20;  Bank  v.  Oreen,  10  Neb.  184;  VoUand  v. 
Wikox,  17  Neb.  60:  Qregcrp  t.  Tingley,  18 
Neb.  829.  It  follows  from  these  facts  and  de- 
cisions that  the  sale,  though  temporarily  con- 
firmed, was  finally  set  adde.and  that  no  rights  of 
a  third  party  accrued  during  the  time  that  tbe 
•ale  was  apparently  oonfirmecC  Hence  this  chain 
of  title  presented  tnr  defendants  must  fail" 
We  are  entirel  v  satisfied  that  this  expresses  the 
law  on  the  subject  in  the  State  of  Nebraska. 
In  8taU  Bank  v.  Orten,  10  Neb.  180,  the  Sa> 

Ereme  Court  of  Nebraska  says:  "  Under  our 
iw  ffoveming  sales  of  proper^  on  execution 
tbe  title  of  the  purchaser  depends  entirely  upon 
the  sale  being  finally  confirmed,  and  until  thu  Is 
done  tbe  rights  of  the  execution  debtor  are  not 
certainly  devested.**  The  final  order  confirm- 
ing is  subject  to  review  as  the  confirmation  of  a 
•ale  in  equity  is(i\ifTaf  v.  lidinh,  7  Neb.  400): 
and  the  purchaser  submits  to  the  Jurisdiction 
of  the  court  as  to  all  matters  connected  with 
such  sale  or  relating  to  him  in  the  character 
of  purchaser.  This  order  of  confirmation  was 
vacated  befon»  there  was  any  chanse  in  the 
relation  of  tbe  partiea,  and  the  sheriff's  deed 
fell  with  it  Counsel  for  plaintiff  in  error 
refers  to  section  006  of  the  CivO  Code,  which 
reads  as  follows:  "  If  any  Judgment  or  tndg- 
roeotB,  in  satisfaction  of  which  any  lands  or 
tenements  are  sold,  shall  at  any  time  thereafter 
be  reversed,  such  reversal  shaU  not  defeat  or 
affect  the  title  of  the  purchaser  or  purchasers, 
but  in  such  case  restitution  ahall  m  made  bf 
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the  Judgment  creditor,  of  the  moneys  for  which 
•uch  lands  or  tenementi  were  sold,  with  lawful 
interest  from  the  day  of  sale. -'  Comp.  Stat 
1880,  p.  600.  This  section  relates  to  the  Judg- 
ment, as  to  which  the  purchaser  is  not  affected 
by  irregularity  or  error,  and  to  which  he  is 
not  a  party;  but  we  are  considering  the  order 
of  confirmation,  which  may  be  reviewed  on 
appeal  (7  Neb.  400);  though  the  merits  of  the 
origioal  case  are  not  open  to  re-examination. 
8taU  Nat.  Bank  v.  8eofieid,9  Neb.  400. 

The  cases  cited  by  the  circuit  Judge  show 
that  the  purchaser  can  move  for  confirmation, 
or  to  set  the  sale  aside,  and  can  appeal  from 
the  order  thereon;  that  he  may  be  compelled 
to  perform  his  bid,  and  that  he  is  concluded 
by  the  result  of  the  proceedings  to  confirm  or 
annul  the  same.  And  see  Panlett  v.  Peabody, 
8  Neb.  107;  Shann  v.  J<me$,  10  N.  J.  Eq.  201; 
Becua  v  Bea,  2  Paige,  889;  Barker  v.  Bteh- 
ardwn,  41  N.  J.  £o.  606.  That  such  is  the  rule 
in  Nebraska  is  qiute  convincingly  shown  by 
the  case  of  Se*$ion$  v.  Irwin,  8  Web.  0,  which 
was  an  appeal  by  Curson  from  the  order 
setting  aside  tbe  confirmation  and  the  sale  un- 
der consideration  here,  which  order  was,  how- 
ever, afllrmed.  If  Sessions,  the  Judgment  cred- 
itor, received  $80  from  Curson,  respecting 
which  there  is  no  finding,  he  became  Curson 's 
debtor  to  that  amount,  and,  as  argued  for  de- 
fendant in  error,  Curson  might  have  a  right  to 
be  compensated  out  of  the  moneys  collected 
upon  the  Judgment,  but  the  operation  of  the 
order  setting  aside  the  confinnation  was  to 
defeat  any  claim  of  title  on  the  part  of  Curson 
or  his  grantee.  This  accords  with  the  decis- 
ions and  settled  practice  of  the  state  courts  in 
reference  to  sales  imder  process  Issuing  out  of 
them. 

Finally,  it  is  said  that  the  Judgment  em- 
braces property  not  described  in  the  petition. 
The  description  was  "the  west  half  of  the 
northeast  quarter  of  the  southweet  quarter  of 
section  twenty-four.** 

The  Jury  found  title  thereto  in  defendant  in 
error,  and  idso  by  the  87th  flndng  described 
what  was  stated  to  be  "the  premises  in  dia- 
pute"  by  metes  and  bounds,  as  oonveyed  to 
beputron.  The  Judgment,  though  using  some- 
what different  language,  conforms  to  the  find- 
ing. There  was  no  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  nor  can  we  discover 
that  any  soffgestion  oLmistidce  in  its  terms 
was  made  bdow.         * 

The  governmental  I^  *  division  would  be,  if 
accural  eighty  rods  long  by  forty  rods  wide, 
and  the  fln£ng  and  Judgment  describe  a  tract 
fourteen  hundred  feet  in  length  by  seven  hun- 
dred and  fifty  feet  in  wklth,  lesa  a  parcel  in 
the  southwest  comer,  but  excess  in  acreage  fre- 
quently occurs  in  government  survevs,  and  as 
the  finding  is  that  the  description  there  given 
and  followed  in  the  Judgment  ia  the  description 
of  the  premises  in  d&puta,  we  perceive  no 
ground  for  interference. 

DUrv  Mi^  iM  srrsr^  ik$Jy4ffm$mii§t^fhmed. 
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JOSEPH  BA^IGAK,  Pig'  ^  ^irr.. 

f. 

CHARLES  BARD,  Receiyer  of  the  Hat- 

WAKD  RUBBBR  COMPAKT. 

<8ee  8.  a  fieporter*!  ed.  m-ttOJ 

J¥tf&rr6d  itoek^when  money  paid  for  tame  can- 
not he  recovered  back  from  receiver  cfineohetU 
corporation. 

Am  aicmliiifc  the  reoelTer  of  m  InsolYant  oorporm- 
tion,  the  owner  of  preferred  itock,  wlio,  ts  direo* 
lor  and  general  agent  of  the  corporation,  waa 
aotlFO  In  paning  the  resolution  authorlitng  the 
Inoe  of  the  stock  and  Inducing  others  to  take  lt« 
and  who  has  voluntarily  subscribed  and  paid  for 
tt  and  recdred  his  certificate  therefor,  cannot, 
after  holding  It  over  two  years,  and  voting  on  It, 
recover  back  the  money  paid  by  him  for  It  from 
the  effects  of  the  insolvent  corporation,  on  the 
ground  that  the  ooiporatlon  had  no  power  to 
Isnie  piefeired  sto<dL 

pro.  1854.1 

MmiUed  Jon.  S.  1S90.  DobUM  March  17, 1890. 

Pr  ERROR  to  the  Oiicuit  Court  of  the  United 
States  for  the  District  of  Connecticat  to  re- 
Tiew  a  Judgment  for  the  plaintiff  in  an  action 
by  the  recdver  of  the  Hayward  Rubber  Com- 
pany for  moneys  had  and  received,  gnd  upon 
an  account  Affirmed, 
The  facta  are  stated  in  the  opinion. 

3 pinion  below,  89  Fed.  Rep.  18. 
r.  TUtoB  E.  DooUttle,  for  plaintiff  in 
error: 

The  Hayward  Rubber  Company  had  no 
power  to  iMue  preferred  stock,  and  its  action 
ui  attempting  to  issue  said  stock  waa  iUegal  and 
of  no  effect 

Oregon  B.  d  iToe.  Oo.  y,  Oregonian  B,  Co, 
180  U.  S.  1  (88: 887);  New  London  y.  Brainard, 
82  Conn.  666;  New  York  Foremen  Int,  Co,  y. 
JSly,  6  Conn.  668;  Oeeum  Co,  y.  Sprague  Mfg, 
Co.  84  Conn.  641;  Bope  Mut,  L.  Ing,  Co.  y. 
Weed,  28  Conn.  68;  CoUin  v.  EagU  Bank,  6 
Conn.  240;  Berlin  y.  School  Society,  0  Conn. 
180;  Meehanice  Sao,  BankY,  Meriden  Aaenog 
Co,  24  Conn.  164;  Kent  v.  QuickeUver  Mining 
Co.  78  N.  Y.  179;  HuUon  v.  Seariforough  Cliff 
Hotel  Co.  2  Drew,  ft  Sm.  614, 621;  Be  Bangor  d 
P.  Slate  d  S,  Co,  L.  K  20  Eq.  69;  Mote  v. 
Bgert,  82L.  J.  N.  S.  Ch.  711;  HarrieonY.  Meab- 
taa  &  a».  L.  a  18  Eq,  868;  Methade  w.  Eam^ 
iUon,  28  L.  T.  N.  a  6TO,^ 

A  corporation  has  no  ^wer  to  increaae  its 
capital  stock  without  express  authority  from 
the  Lcicislature. 

Chicago  City  B,  Oe.  y.  Mlerton,  86  U.  a  18 
Wall.  286  (21: 908):  Sutherland  v.  Olcott,  96  N. 
T.  WiScoviU  y.  Thayer,  106  U.  S.  148(26: 968); 
New  York  d  N.  H,  B,  Co.  v.  Schuyler,  84  N. 
Y.  80;  Salem  Mill  Dam  Corp,  v.  Bopu,  6Pick. 
28;  Knotolton  v.  Oongreee  d  B.  Spring  Co.  14 
Blatchf.  864;  Smith  y.  Oddmoorthy,  4  O.  B. 
480;  Be  Financial  Corporation  {Hdmeit  Caee\ 
L.  R  2  Ch.  720;  Droitwieh  fiat.  Soli  Co,  y. 
Ourwon,  L.  R  8  Bzch.  42. 

No  aMent  by  the  stockholders,  ey«n  If  the 
assent  be  unanimous,  can  make  yalid  any  such 
assumpUon  oC  power. 

Nora.— ^  ito  prtferredeUkh:  Ue  iemu:  HMe  ef 
holden  cf^-^em  noU  to  Warren  y .  SJoc,  m:  TA. 
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Thomae  y,  Weet  Jereey  iZL  O^.  101  U.  a  71 
(26:960). 

The  rights  of  the  stockholdera  to  diyidenda 
and  to  tl^  property  are  not  to  be  altered  except 
by  consent  of  alL 

Aehhury  y,  Wateon,  L.  R  28  Ch.  Diy.  M.  L. 
R  80  Ch.  Diy.  876;  Warren  y.  King,  108  U.  a 
889  (27:  769);  St.  John  y.  BrU  JiL  A.  89  U.  a 
22  Wall  186  (22:748);  WiOieton  y.  Mithigam 
Southern  d  N.  I,  B.  Co.  18  Allen.  400;  J^  v. 
Hartford  P.  d F.  B.  Co.  H^l.  810. 

The  plaintiff  in  error  is  not  ealopped  fio» 
denying  the  yalidity  of  the  stock. 

Sooem  Y.  Thayer,  106  U.  a  148,  CM:9i% 
Staceand  Worth'e  Que, L.  R  4Ch.  682;  Veeiir 
y.  MudgeU,  96  N.  Y.  296:  Am.  Tuhe  Werk^ 
Y.  Boeton  Machine  Co.  189  Haas.  6;  22sstf  y.  Bee- 
ton  Machine  Co.  141  Mass.  464;  AOen  y.  Ber- 
rick,  16  Gray,  274, 284;  IVm^titf  t.  PigyeeM,^ 
V,  a  418  (24:  487);  Bank  ef  HinduolanY,  AU^ 
eon,lu  R  6.  C.  P.  222;  Wintere  y.  Armeitre/m, 
87  Fed.  Rep.  608:  SMerenberg  y.  Stephene.  ft 
Mo.  App.  814;  Baton  y.  POeCle  Hat  Bank,  4 
New  ing.  Rep.  68, 144Masa.  260. 

The  preferred  stock  beinir  inyalid,  the  cos- 
sideration  of  the  contract  faued,  and  the  plala- 
tiff  in  error  can  reooyer  the  amount  paid. 

Wintere  y.  Armetrong,  87  Fed.  Rep.  611; 
BankqfHinduetanY.Alieon,  L.  R6C.P.64; 
Am.  Tube  Worke  y,  Boeton  Maohine  Oo.  18» 
Mass.  6;  BeedY,  Boeton  Machine  Co.  141  MasL 
464:  Congreee  Spring  Co.  y.  Knowlton,  108  U. 
a  49  (26: 847):  Anthony  y.  HoueehM  Semim^ 
Machine  Cb.  16  R  L  — ,  6  L.  R  A.  676;£bUfl^ 
enbert  y.  Stephene,  82  Mo.  App.  814;  Baton  r. 
Pa^  Nat.  Bank,  4  New  £ng.  Rep.  68. 144 
Mass.  260;  Northrop  y.  Oravee,  19  Com. 
648. 

The  plaintiff  in  error  has  not,  through  any 
laches,  lost  bis  right  to  the  recoyery  of  th» 
money  paid. 

Allen  Y,  Hammond,  86  U.  a  11  FM.  68,  71 
(9:688,686);  Walker  y.  IVdbr,  70  la  587;. 
Couturier  y.  Haetie,  6  H.  L.  Caa.  678;  Ham- 
mond y.  Allen,  2  Sumn.  896;  Breweter  y.  Bur- 
nett, 126  Mass.  68:  Kent  y,  Bornetein,  12  AUea, 
842;  i^nctfy.  Langdon.  99  U.  a  678  (26:420); 
Charter  y.  Trevduan,  11  Claric  A  F.  714;  /W- 
mer y.  Thayer,26  Conn.  287;  Harding  v,  MOt 
Biter  Woolen  Mfg,  Co.  84  Conn.  468;  WinXero 
Y.  Armetrong,  87  Fed.  Rep.  62L 

Mr.  Jereimlah  HaiMj*  for  defendaat  l» 
error: 

Unless  there  be  something  in  the  laws  of  the 
State  under  which  the  corporatioo  ia  organiied 
or  created  forbidding  it,  a  company  may  issor 
preferred  stock,  when  the  articles  of  asaoda- 
tion  proyide  therefor,  or  if  tlie  exiiCing  ahars- 
holders  unanimously  aiyie  their  consent 

1  Moraweta,  Priy.  Corp.  464;  Kent  y,  Qmiek- 
eiher  Mining  Co.  78  N.  Y.  178;  Barrieom  y. 
Mexican  R  C^.  L.  R  19  Bq.  868;  Be  BH^ 
water  Nov.  O^.  L.  R  89  Ch.  Diy.  8;  Be  Btmtk 
Ihtrham  Brewery  Cb.  L.  R  81  Oh.  Diy.  132; 
Beach.  Joint-Stock  Act  of  Conn.  26. 

Such  assent  ia  landing  when  tyideoeed  bf 
the  oontinued  acquiescence  In  the  ourpotsK 
act. 

ShddonHB.  Co,y,  Eiekmemr  B.  B  M.  C^ 
90  N.  Y.  618:  WeeteheeUr  d  PHta.  R  Ch.  t. 
Jackeon,  77  Pa.  821;  Sooea  y,  Thayer,  106  V 
8. 149  (26: 971). 

The  Btockhokler  fi  estopped  by  hia  ooodaet 

Itl  U.  t^ 
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and  by  acquiesoenoe  Id  and  failare  to  rescind 
his  contract 

Veeier  t.  MudffetL  96  N.  T.  266;  UpUm  r. 
Jackson,  1  Flipp.  4l8;  Chubb  t.  UpUm,  96  U. 
8.  666  (24: 628). 

An  increase  of  the  capital  stock  of  an  exist- 
ing corporation  need  not  be  folly  subscribed  to 
be  Talia  and  binding  upon  the  subscribers. 

1  Moraweta,  Pilr.  Corp.  142:  Clarke  t. 
Thanuu,  84  Ohio  St 46;  Nutter  ▼.  Lexington  4t 
W.  O.ROo.6  Gray,  86;  EaionY,  PaeiJUNat, 
Batik,  4  New  £ng.  Rep.  68,  144  Mass.  276; 
Veed0r  t.  MudgeU,  06  K  Y.  811;  Merriek  t. 
Bn/nMe  Engine  d  O.  Oo.  101  Mass.  881. 

Jt  was  a  voluntary  payment  for  the  benefit 
of  the  company. 

SeoviU  ▼.  Thatfer,  106  U.  9.  168  (26: 078); 
Delano  Y.  BuOer,  118  U.  8.  684  (80: 260). 

Mr.  Justice  mUer  deUvered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Oircult  Court  of 
the  United  8tates  for  the  District  of  Connecti- 
cut The  suit  was  brought  by  Charles  BarC^ 
receiver  of  the  Haywara  Rubber  Companv, 
which  was  a  corporation  organized  under  the 
laws  of  the  8tate  of  Connecticut,  and  located 
in  the  Town  of  Colchester  in  the  County  of 
New  London.  Being  in  an  insolvent  condition 
itsaffsirs  were  placedin  the  hands  of  said  Bard 
as  receiver  for  the  purpose  of  winding  it  up. 
Bard  brought  this  suit  in  his  character  of  re- 
ceiver, in  the  8uperior  Court  of  New  Londoo 
County,  and.  on  the  application  of  Banigan,  it 
was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Connecticut. 
The  case  was  heard  there  by  the  court  without 
the  intervention  of  a  Jury,  upon  a  stipulation 
by  the  parties  that  this  should  be  done. 

There  is  filed  in  the  record  what  purports  to 
be  a  finding  of  facts  and  opinion  of  the  court 
(80  Fed.  Rep.  18),  in  whicn  the  opinion  and 
the  statement  of  the  evidence  are  mingled  to- 
gether in  a  way  which  it  is  dtflacult  to  separate, 
and  which,  if  there  were  any  objection  to  it, 
might  not  be  found  in  accordance  with  sections 
640  and  700  of  the  Revised  Statutes  of  the 
United  States.  But  as  there  does  not  seem  to 
be  any  controversy  about  the  special  finding  of 
facts,  and  as  there  is  a  bill  of  exceptions  in  the 
case  which  very  fairly  presents  the  only  ques- 
tion at  isstie.  we  proceed  to  examine  into  it 

It  appears  that  the  Havward  Rubber  Compa- 
ny prior  to  the  vear  1870  had  been  a  profitable 
concern  and  paid  large  dividends,  its  last  being 
made  in  1881.  Thereafter  its  business  deterio- 
rated and  became  unprofitable.  Its  capital 
stock  was  $400,000,  and  the  par  value  ox  its 
shares  was  $26  each.  In  January,  18^, 
the  stockholders,  in  endeavoring  to  secure  some 
competent  person  to  oversee  and  direct  the 
management  of  its  business,  entered  into  nego- 
tiation with  defendant,  Banifi;an,  who  was  pres- 
ident and  general  agent  of  the  Woonsocket 
Rubber  Company,  and  who  was  a  well-known 
and  successful  manufacturer,  the  result  of 
which  was  that  they  sold  him  four  hundred 
shares  of  the  stock  at  $12.60  per  share.  Mr. 
Banigan  was  appointed  general  agent  of  the 
company  by  the  directors,  and  had  f  uU  control 
of  the  manufactoiT,  subject  to  their  approval. 
He  entered  upon  uie  ovmight  of  the  busineaB, 
laid  out  and  arranged  for  new  buildings,  bought 
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new  machinery,  ordered  new  lasts,  tools,  rolla 
and  cutting  machinery,  and  had  automatic 
sprinklers  put  in  the  null,  all  at  an  exi>cnse  of 
some  $120,000. 

In  March,  1886,  a  committee  of  the  directors, 
of  which  Mr.  Banigan  was  a  member,  sent  out  a. 
circular  recommending  an  increase  of  the  capital 
by  the  issue  of  preferred  stock  to  the  amount  of 
$100,000,  saying  that  it  was  advisable  to  have 
a  unanimous  vote  in  favor  of  the  proposition, 
asking  for  proxies,  and  inclosing  resolutiont 
which  were  to  be  submitted  to  a  stockholders^ 
meeting,  Aprfl  2,  1886.  This  meeting  author- 
ized the  issue  of  preferred  stock  to  the  amount 
of  $100,000,  entitled  to  cumulative  dividends 
at  8  per  cent  per  annum,  which  issue  took  pre- 
cedence of  all  dividends  on  the  common  stock 
and  any  future  additions  thereto.  The  order 
in  reeard  to  the  issue  of  preferred  stock  was 
passed  by  a  unanimous  vote  of  the  shares  pres- 
ent or  represented  at  the  meeting,  being  18,400 
shares.  The  whole  number  of  shares  was  [293| 
16,000.  Each  stockholder  had  the  privilege  of 
subscribing  to  said  stock  in  proportion  to  the 
number  of  shares  of  existing  stock  owned  by 
him.  Mr.  Banigan  subscribed  for  702  shares 
of  the  preferred  stock,  and  on  April  2  paid  the 
company  for  it  $17,660,  and  received  a  certifi- 
cate for  said  shares,  which  contained  in  sub- 
stance the  provisions  of  the  resolution  voted. 
Shares  to  the  amount  of  $26,000  in  all  were 
subscribed  for.  Banigan  voted  upon  this  stock 
at  one  or  two  annual  meetings,  and  on  June  26 
thereafter  he  wrote  to  Potter,  Lovell  A  Co., 
note  brokers,  of  Boston,  inclosing  a  statement 
of  the  company's  affairs,  and  saying  that  it  bad 
arranged  to  issue  $100,000  preferred  stock,  but 
"only  one  quarter  of  it  has  yet  been  issued, 
which  I  have  taken  principaUy."  No  claim 
for  repayment  of  this  $17,660  was  made  until 
1^8.  Meantime  Mr.  Banigan  continued  to  be 
the  general  agent  of  the  company  until  it  went 
into  the  hands  of  a  receiver  on  August  0, 1887. 

A  considerable  part  of  the  evidence  recited 
in  the  statement  of  facts  by  the  court,  and  in 
its  opinion,  had  relation  to  the  question  of  the 
claim  for  salary  or  compensation  for  services 
which  Mr.  Banisan  set  up  as  a  setoff  to  his 
admitted  indebtedness  to  the  corporation,  which 
latter  amounted  to  $26,061.08,  being  the  bal- 
ance due  on  account  of  sales  made  by  Banigan 
for  the  Hayward  Rubber  Company,  as  its 
agent  But  as  the  allowance  made  by  the 
court  to  the  defendant  for  his  salarv,  of  $10,000. 
which  with  the  interest  amounted  to  $12,036.88, 
is  not  in  controversy,  because  the  plaintiff  has 
taken  no  writ  at  error  to  that  Judgment,  and  as 
the  sum  of  $26,061.08  is  not  in  controversy  by 
Banigan,  no  further  consideration  of  those  mat- 
ters which  relate  to  the  salary  is  necessiary,  and 
the  only  question  raised  before  us  is  that  grow 
ingout  of  the  refusal  of  the  court  to  allow 
Baniffan  the  sum  of  $17,660,  which  he  bad  paid 
for  the  preferred  stock  of  the  company,  as  a 
set-off  to  his  indebtedness,  which  is  not  other- 
wise disputed. 

The  court  below  upon  that  subject  says: 
"The  claim  for  $17,6GiO  rests  upon  a  question  [294  J 
of  law.  The  contention  of  defendant  is  that, 
inasmuch  as  the  statutes  of  Connecticut  simply 
allow  a  Join^stock  company  to  increase  its  capi- 
tal stock,  and  the  articles  of  association  gave 
no  authority  to  make  preferred  stock,  it  was 
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beyoDd  the  power  of  the  Hajward  Rubber 
Company  to  create  such  a  class  of  stock,  and 
Uiere  was  a  total  failure  of  consideration  for 
the  contract;  that  no  estoppel  can  exist  against 
the  assertion  of  the  invalidity  of  the  stock;  and 
<hat  the  defendant  is  entitled  to  recover  the 
«inountpaid  by  him  from  the  corporation." 

The  court  then  concedes  the  proposition  that 
tinder  the  laws  of  Connecticut  tnere  was  no  au- 
thority to  issue  this  preferred  stock,  but  the 
judge  further  says:  *1  am  not  favorably  im- 
pressed with  the  doctrine  that,  as  against  the 
assignee  or  receiver  of  an  insolvent  corporation, 
4he  owner  of  preferred  stock,  who  has  volun- 
tarily subscribed  and  paid  for  it,  for  the  pur- 
pose of  promoting  the  scheme,  and  has  received 
his  certificate  therefor,  and  the  terms  and  con- 
ditions upon  which  the  subscription  was  made 
have  been  fully  complied  with  by  the  corpora- 
4ion ,  can  recover  the  amount  paid.  In  WinUr$ 
V.  Armstrong,  87  Fed.  Rep.  608,  «/u<^0  Jackson 
ffuards  against  such  a  broad  principle,  and  it 
&  not  in  accordance  with  the  teaching  of  Seo- 
^fiU  V.  Thayer,  105  U.  8.  148  [26:  968]." 

He  also  says  that  if  defendant  can  recover 
«n  amount  from  tibe  insolvent  estate  in  a  case 
where  there  Is  no  claim  of  an  unfulfilled  con- 
dition, it  must  be  upon  a  theorv  of  the  rescis- 
sion of  the  contract,  because  the  stockholder 
received  nothing  of  value.  He  then  adds: 
"This  rescission  must  be  made  within  a  rea- 
sonable time.  In  this  case  Mr.  Banigan  paid 
for  his  stock  April  2,  1885,  and  was  still  a 
stockholder  when  the  receiver  was  appointed, 
August  0,  1887.  I  do  not  think  that  the  pre- 
ferred stockholder  who  voluntarily  creates 
-stock  of  this  kind — for  this  Mr.  Banigan  virtu- 
ally did— can  hold  it  for  twenty-eight  months 
in  the  hope  of  dividends,  and  then,  upon  find- 
ing the  company  insolvent,  come  in  as  a  cred- 
itor and  receive  back  his  money."  He  accord- 
ingly refused  to  allow  the  cUum  of  Banigan 
for  Uie  money  paid  for  this  stock. 

Perhaps  but  little  can  be  added  to  what  was 
said  by  the  judge  of  the  circuit  couri  It  may 
be  well  to  call  attention  a  little  more  pointedly 
to  the  fact  that  when  Mr.  Banigan  attempted, 
a  year  after  the  insolvency  of  tbe  corporation, 
to  return  his  stock  and  demand  the  money 
which  he  had  paid  for  it,  and  at  the  time  he 
:flled  this  claim  as  a  set-off  in  the  circuit  court, 
the  corporation  with  which  he  dealt,  and  of 
which  he  was  in  effect  the  dominant  spirit,  bad 
•ceased  to  have  existence  for  any  other  purpose 
than  winding  up  its  affairs,  ana  all  this  matter 
had  passed  into  the  bands  of  the  receiver,  who 
represented  especially  the  interests  of  creoitora. 
It  is  in  the  face  of  the  claim  of  these  creditors, 
who  must  largely  lose  at  any  rate,  that  Mr. 
Banigan's  claim  is  to  be  considered,  and  we  are 
of  oinnion  that,  having  received  certificates  for 
this  stock  on  which  he  voted  in  control  of  the 
•company,  and  which  increased  bis  power  in 
re^rard  to  that  control,  and  having  been  the 
chief  agent  in  causing  the  issue  of  this  stock 
and  giving  it  credit  and  currency  by  his  actions, 
he  cannot  now  be  permitted  to  withdraw  the 
money  which  he  had  paid,  from  the  fund  out 
•of  which  these  creditors  are  to  be  paid. 

The  force  of  this  proposition  is  increased  by 
the  lenffth  of  time  elapsing  between  the  pay- 
ment or  the  money  and  the  twenty -eight  months 
4n  which  Mr.  E(anij«n  held  this  stock,  and 
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voted  upon  it,  and  took  tlie  cbaneea  of  its  final- 
ly being  a  valuable  investment.  As  fta  validity 
was  a  question  of  law,  he  most  be  presumed 
to  have  known  it  as  wcdl  as  anybody  else. 
The  eases  of  Seovia  v.  Thayer,  106  U.  a  14S 
[26:  9681,  and  the  very  recent  case  of  Atpm- 
wall  V.  Butler,  Beeeiter  of  the  PadJIc  Natunml 
Bank  ofBotton,  188  U.  8.  596  [88:  7791,  while 
they  are  not  so  precisely  analogous  to  the  pres- 
ent case  as  to  be  considered  condudve  of  it,  do 
yet  enforce  the  general  principle,  that  a  penon 
subscribing  for  stock  under  drcumstancet  al- 
most similar  to  the  present  is  bound  for  the 
obligations  which  the  law  imposes  upon  the 
holders  of  such  stock  for  the  benefit  of  the 
creditors  of  the  insolvent  corporation.  We 
base  our  decision  in  the  present  case  upon  the 
view  that  Mr.  Banigan,  who  was  a  contrdling 
spirit  in  the  Hay  ward  Rubber  Company,  was 
active  in  passing  the  resolution  whidi  author- 
ized the  issue  of  the  stock  and  inducing  other 
persons  to  take  it.  and  in  giving  credit  to  the 
corporation  on  the  ground  that  such  stock  had 
been  taken  and  that  he  had  actually  paid  his 
money  into  the  company,  which  ita  creditoia 
had  a  right  to  consider  as  so  much  of  its  paid- 
up  capital;  that  he  held  this  stock  for  over  two 
years,  when  the  corporation  was  in  struggling 
circumstances;-  that  he  voted  upon  it  at  two 
elections;  and  that  he  cannot  now  be  permitted 
to  recover  back  the  money  paid  by  him,  from 
the  effects  of  the  insolvent  corporation,  which 
by  law  are  devoted  to  the  bona  fide  creditocB 
of  the  institution. 
Judgment  affirmed. 


THB  HBNDBRSON  BRIDGX  OOMPANT, 

Piff,  eh  SrT», 

f. 

WALLACE  MoORATH 


<8ee  8.  a  B^>orter*s  ed.  MKmj 

AUeraiion  ef  eontraet  construettom  tfditek^ 
authority  cf  engineer  to  make  eontraet— ^[uee- 
tion  for  jury— -making  ef  eontraet  impiiei 
promiee—error  in  ehargt. 


L  Upon  the  fsots,  the  ooort  boklB  that  the 
struotion  of  the  oontinuous  drainage  dttoh  i 
lei  to  the  embankment  of  a  section  of  UieimUroad 
wasnot  covered  bj  the  original  oontraot  of  ptete- 
tifh  to  do  the  grading,  masonry  and  trestle  work 
of  such  section. 


%  To  dig  the  earth  on  a  sorfaoe  rolling  audi 
for  the  sole  purpose  of  constructing  a  level  em- 
bankment is  a  dtlferent  prot>lem  from  the  '"gi'"g 
with  the  double  view  of  constructing  the  em- 
bankmentand  the  making  of  a  oonttnuoos  dttok 
with  presorlbed  directions  and  milfOrm  bottom 
level. 

a.  The  resident  engineer  of  defendant,  a  oorpora- 
tlon,  who  superintended  the  conftmotkm  of  tb« 
work  and  was  directed  by  the  chief  engloeer  to 
have  the  plan  of  drainage  carried  out.  bad 
to  make  the  contract  with  plalntllBiwlio  bad 
traoted  to  make  the  embaokmeoti  f  or  the  1 
of  the  ditch. 

4.  It  was  for  the  jury  to  saj  whether  such  oootnet 
did  in  fact  exist.  It  was  not  for  the  oooit  to  aa> 
sume  and  Instmct  the  Jury  as  matter  of  law  that 
It  did  not  exist* 

8w   It  was  for  the  jury  to  say 
Hon  between  the 
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ptetotifls  In  reapeoi  to  the  plUnff,  In  wbioh  the 
f  oimer  said  (In  answer  to  the  queatlon  X/y  the 
letter  whether  plaintJIfti  would  be  paid  for  It)  that 
the  chief  engineer  **  Would  do  what  waa  right,** 
was  with  a  oontraotual  Intent  and  waa  a  oon- 
tnot  or  not. 

6l  If  the  resident  engineer  as  the  representative  of 
the  Company  made  no  express  promise  to  pay, 
the  law  would  Imply  one.  he  haying  power  to 
direct  the  work,  and  there  being  no  claim  that  he 
exceeded  his  authority  in  doing  so. 

7.  Where,  in  the  charge  to  the  Jury,  there  was  no 
material  error  to  the  Injury  of  the  party  except- 
ing, the  court  will  not  consider  whether  the  lan- 
guage used  In  the  charge  was  technically  ac- 
curate. 

[No.  68.1 

Argued  No:  4, 1889.    Decided  If  arch  17, 1890. 

rr  EHROB  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana  to  review 
a  Judgment  in  favor  of  plaintiffs  to  recover  a 
balance  due  tbem  for  the  construction  of  a  sec- 
tion of  a  railroad.    Affirmed. 

Statement  by  Mr.  Jtuiiee  Lamar: 

This  was  an  action  at  law  brought  by  the  de- 
fendants in  error  against  the  plamtifl  in  error 
in  the  Circuit  Court  of  Vanderburgh  County, 
Indiana,  and  removed  into  the  Circuit  Court 
of  the  CJnited  States  for  the  District  of  Indiana. 

The  Henderson  Bridge  Company  is  a  cor- 
poration of  the  State  of  Kentucky,  organized 
for  the  purpose  of  building  a  bridge  over  the 
Ohio  River  from  the  City  of  Henderson,  Ken- 
tucky, to  the  Indiana  bank  of  the  river,  and  a 
railroad  thence  to  the  City  of  Evansville,  In- 
diana, a  distance  of  about  nine  miles. 

On  the  8th  of  July,  1884^  a  contract  was 
made  between  the  Companv  and  the  defend- 
ants in  error  for  the  grading,  masonry  and 
trestling  of  the  railroad  for  a  cUstance  of  some- 
thing  over  six  miles,  measuring  from  Evans- 
ville to  the  bridge,  designated  as  sections  1  to  6 
inclusive,  and  a  part  of  section  7,  each  section 
being  one  mile  long.  Ko  formal  written  con- 
tract was  executed  between  the  parties;  but  the 
agreement  arrived  at  consisted  of,  (1)  specifica- 
tions and  profile  of  the  work  to  be  done,  on  the 
part  of  the  Company;  (2)  proposals  on  the  part 
of  the  contractor;  and  (8)  acceptance  of  the 
proposals  by  the  Company. 

The  specifications  prepared  by  the  chief 
engineer  of  the  defendant  classified  the  work 
as  "Clearing  and  Grubbing,"  "Excavations," 
"Embankments,"  "Masonry"  and  "Pile 
Trestle." 

Defendant  in  error  completed  the  work  about 
the  1st  of  March,  1886,  and  the  Company  ac- 
cepted it  On  the  final  settlement  a  controver- 
flv  arose  as  to  the  amount  of  the  balance  due 
the  defendants  in  error  after  crediting  the  par- 
tial payments  made  as  the  work  progre^ed; 
and  this  suit  was  brought  to  recover  the  amount 
of  $28,667,  claimed  by  them  to  be  due,  which 
the  Company  had  refused  to  pay. 

The  bills  of  exception  taken  below,  however, 
and  the  errors  assigned,  narrow  the  contro- 
versy in  this  court  to  two  items—one  being  in 
respect  to  a  drainage  ditch,  which  was  ordered 
to  be  made;  the  other  in  regard  to  the  value  of 
certain  extra  pUework.  Our  statement  of  the 
case  will  be  confined  to  an  examination  of  those 
points.' 
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(1)  The  work  contracted  for  lay,  aU  except 
the  two  sections  nearest  to  Evansvule,  through 
the  bottoms  of  the  Ohio  River,  which  were  sub- 
ject to  overflow.  On  that  portion  in  the  bot- 
toms the  profiles  showed  several  stretches  of 
trestling  which  aggregated  1,^  feet.  The  [26^1 
specifications,  however,  provided  that  "the 
quantities  marked  onprome  are  approximate, 
and  not  binding.  Tne  relative  amounts  of 
trestle  and  earthwork  may  be  changed  at  option 
of  the  engineer  without  prejudice.^' 

While  the  work  waa  in  progress  the  Com- 
pany determined  to  modify  the  plan  so  as  to 
omit  the  trestle  and  make  a  continuous  embank- 
ment with  underlying  drain-pipes.  This  mod- 
ification necessitated  a  different  system  of  sur- 
face drainage;  and  it  was  determined  that  the 
borrow-pits  (that  is  to  say,  the  excavations  along 
the  line  of  the  railroad  from  which  the  earth 
was  taken  to  form  the  embankment)  should 
form  a  drainage  ditch  on  the  eastern  side  for 
about  two  thirds  of  the  way.  Mr.  Hurlburt, 
who  was  the  Company's  third  engineer  in  rank, 
and  had  immediate  supervision  of  the  work  in 
the  field,  was  directed  to  have  these  modifica- 
tions carried  out. 

In  consequence  of  this  change  in  the  plan, 
Mr.  Yaughan,  the  Company's  chief  engineer, 
on  the  16th  of  August,  1884,  telegraphed  O.  F. 
Nichols,  the  resident  engineer  at  Henderson, 
directing  him  to  notify  the  defendants  in  error 
that  "all  trestle  on  portion  of  line  embraced  in 
their  contract  will  be  dispensed  with."  And 
on  the  26th  of  August  following  Nichols  wrote 
them  as  follows:  "As  directed  by  the  chief  en- 
gineer, Mr.  P.  W.  Yaughan,  I  hereby  notify  you 
that  the  trestle  shown  north  of  station  three 
hundred  and  thirty-three  (888)  on  profile  of  the 
Henderson  Bridge  RailroiEui  will  be  omitted. 
The  corresponding  space  will  be  filled  by  solid 
embankment.  Arrangements  have  been  com- 
pleted for  additional  borrow-pits  necessary  to 
complete  these  embankments."  No  objectf  ./fi 
was  made  to  that  change  by  tlit  defendants  Ia 
error.  • 

In  regard  to  the  ditch,  however,  it  was  dif- 
ferent Defendants  in  error  maintain  that  no 
such  ditch  was  called  for  either  by  the  speci- 
fications or  by  the  profile,  and  that  therefore 
thev  were  under  no  contractu)  make  it  They 
daun  further,  and  there  is  testimony  in  the 
record  to  the  point,  that  on  the  day  after  the 
receipt  of  Mr.  Nichols*  letter,  Hurlburt,  the  local 
engineer  in  charge,  came  to  see  them,  and  no- 
tified them  that  they  would  be  required  to  make 
said  ditch  on  the  eastern  side  of  the  embank- 
ment from  section  three  to  section  seven,  in- 
clusive, for  the  purposes  of  draining  the  borrow*  [9641 
pits,  such  ditch  to  be  two  feet  wide  on  bottom 
in  section  three,  three  feet  at  bottom  in  section 
four,  four  feet  wide  on  botton  in  section  seven, 
and  to  run  through  Uie  borrow-pits,  and  have 
a  slope  of  one  and  a  half  feet,  horizontal 
measurement,  to  one  foot  perpendicular.  De- 
fendants claim  further  that  they  objected,  on 
the  ground  that  they  could  not  make  the  ditch 
without  compensation,  and  that  thereupon 
Hurlburt  replied  that  they  would  be  paid  for  it 
at  the  same  price  they  had  bid  for  excavation, 
and  that  it  would  be  estimated  from  the  top  qf 
the  ground  down. 

The  Company,  on  the  otBer  band,  denies 
both  the  fact  of  ^^^  making  of  such  alleged 


m>-276 


SUPBEMB  COUBT  OF  THB  UnITBD  StATBI. 


Oct.Tbbi^ 


BupplemeDtary  contract,  and  the  authority  of 
the  engineer,  Hurlburt,  to  make  it  It  main- 
tains that  the  evidence  shows  only  an  ezpres- 
rion  of  opinion  made  by  Hurlbort. 

The  annexed  rude  diagram  of  a  cross-section 
of  the  work  will  illustrate  the  dtuatioiu 


Defendants  in  error  do  not  deny  the  fad  i)f 
the  coincidence,  as  stated,  between  the  ditch  and 
the  borrow-pits,  but  they  Justify  by  saying  that 
the  basis  of  measurement  adopted  in  Uieir  con- 
tracts, while  it  is  to  ft  certain  extent  arbitrary, 
yet  is  not  a  cheating  or  improper  basis,  for  the 
reason  that  it  is  a  commutation,  and  was  neces- 
sitated by  the  introduction  of  the  conUnuous 
parallel  ditch.  The  digging  of  such  a  ditch 
introduced,  they  claim,  an  entirely  new  element 
into  the  work;  it  peremptorily  demanded  the 
careful  maintenance  of  the  ditch  level  through- 
out its  whole  extent,  and  required  long  hayls 
of  dirt;  and  whereas,  before  the  ditdi  was  or- 
1865]  dered,  the  excavation  was  made  entirely  vdth 
reference  to  the  convenience  of  depositing  the 
dirt  in  the  embankment,  i^terwartu  H  bad  to 
be  made  with  reference  to  the  ditch. 

(2)  The  defendants  in  error  were  required  to 
make  certain  trestle  approaches  on  one  side  of 
the  road  for  some  of  the  road  crossfnga,  and 
farm  crossings,  into  which  were  put  2,8w  lineal 
feet  of  piling.  The  profile  did  not  indicate  that 
these  approachea  were  to  be  made  of  piling;  and 
defendants  in  error  claim  that  they  were  not, 
therefore,  included  in  the  bid.  but  were  made 
under  a  new  agreement  that  they  should  be  |jald 
for  "as  was  right"  The  contract  price  for 
trestles  was  80  cents  per  lineal  foot,  but  the  ev- 
idence of  defendants  in  error  tended  to  show 
that  the  construction  of  these  trestles  was  worth 
from  60  cents  to  $1.60  per  lineal  foot 

The  engineer's  estimate  for  February,  1885, 
contained  this  item:  "  Sees.  8,  4,  5,  6,  7.  Piles 
driven,  2,108  lineal  feet  80  cents  per  lineal  foot 
1680.90.**  This  was  part  of  the  piling  in  con- 
troversy; and  on  this  estimate  the  defendants  in 
error  settled  with  the  Company  for  February 
and  receipted  it  The  Company  now  claims 
that  said  settlement  and  receipt  and  the  orig- 
inal agreement  as  to  value  in  the  bid  accepted, 
conclusively  fixes  the  price  at  80  cents  per  lineal 
foot  for  the  whole  2.800  feet;  whOe  the  de- 
fendants in  error,  on  the  other  hand,  claim  that 
the  receipt  in  February  was  merely  for  a  pay- 
ment for  2.108  lineal  feet  ftod  that  ther  can,  as 
to  the  other  700  feet  s^  prove  value  on  a 
quantum  mervU, 

Under  these  forms  of  the  controversy,  not 
necessary  to  be  further  adverted  to  here,  the 
case  was  tried  below.  On  the  trial  the  court 
instructed  the  Jury  as  follows:  "ThetaUnff 
out  of  the  trestles  and  the  requirement  <3 
earthwork  fai  their  pUice  created  no  basis  for  a 
claim  for  extra  compensation;  so  that  for  the 
purpose  of  the  question  we  are  now  coming  lo,  I 


the  case  is  the  same  as  though  the  specificatSoos 
and  profile  in  the  first  instance  had  ^wn  con- 
tinuous embankment  The  Bridge  Company, 
having  come  to  the  conclusion  to  make  this 
embankment  deemed  it  proper  to  make  a 
change  in  the  requirements  in  respect  to  ditdieiL 
but  there  is  no  reservation  in  the  contract  in  re- 
gard to  that  Of  course,  the  ceneral  terms  of 
the  contract  in  respect  to  the  right  of  the  engi- 
neer to  oversee  the  work  may  eml»raoe  ne  .^^ 
power  to  direct  reasonable  changes  in  regaid  to  '  '^ 
ditches,  but  there  is  nothing  autboridng  the 
Bridge  Company  to  substitote  a  oootinooos 
ditch  for  the  ditches  defined  upon  the  oriciaal 
profile;  so  when  they  determined  to  require  this 
continuous  ditch  to  be  made,  it  necessarily  pot 
the  parties  into  a  position  for  nn^tiation  oo  the 
subject  and  Mr.  Hurlburt,  the  engineer  ia 
charge,  being  authorized  to  have  this  ditch 
constructed,  had  incidental  authority  to  afres 
upon  the  price  or  nuxie  of  meaaareoient'* 

The  defendant  at  the  time  excefHted  to  so 
much  of  that  instruction  as  is  contained  in  the 
following  words,  viz.:  "But  there  is  nothing 
authorizing  the  Bridge  Company  to  aubstituie 
a  continuous  ditch  for  the  ditches  defined  upoa 
the  original  profile:  so  when  they  determined 
to  lequue  this  continuous  ditch  to  be  naade.  it 
necessarily  put  the  parties  into  ft  poaitioii  for 
negotiation  on  the  subject,  and  Mr.  Huriboit 
the  engineer  in  charge,  oeing  authorted  to  have 
this  dttch  constructed,  hftd  rnddental  authority 
to  agree  upon  the  price  or  mode  of  miaamii 
ment** 

The  court  also  gave  the  Jut  the  foOowiag 
instructions,  vis. :  "But  when  it  was  propoaea 
to  make  a  continuous  ditch  on  the  east  aule  of 
the  track  at  the  same  time  the  embankment  was 
being  made,  that  intioduoed  a  new  element  into 
tlie  problem.  If  the  parties  were  to  make  an 
embankment  and  ditch  also,  it  became  desirable 
to  take  the  dirt  for  the  embankment  from  woA 
localities  as  would  be  most  effective  in  produc- 
ing the  ditch,  and  it  necessarily  resulted  froa 
this  state  of  things  tliat  a  party  making  eas- 
bankment  would,  or  might  at  least,  make  em- 
bankment and  ditch  at  the  sanse  time.  He 
might  be  taking  earth  out  for  the  poipoae  of 
making  embankment  which  he  could  have 
taken  Irom  another  place  more  ecoBomically  if 
he  was  not  intending  to  make  this  ditch.  It 
follows  that  earth  tftken  from  the  aanoe  pbos 
may  represent  embankment  sud  also  ditch. 
The  excavation  made  might  be  bonow-nit  nd 
it  might  be  ditch,  and  consequently  it  hecaaie 
proper  for  the  parties  concerned  to  adopt  some 
system  by  which  thinr  woukl  compote  the  re- 
spective amounts  to  be  credited  to  each  phase 
of  the  work.    The  same  woric  bdng  effective, 

both  towards  making  the  embankment  and     

making  the  ditch,  to  treat  it  as  all  embankmcst  [MV 
or  as  aU  ditch  would  be  unjust  8o  It  was  for 
the  parties,  the  Bridge  Company  and  phintift. 
to  agree  upon  some  plan  upon  which  they  coqh 
make  a  computatton;  and  so  linatmct  yoo  npes 
the  facta  as  they  appear  without  dispiita  that  II 
was  within  ttie  power  of  Mr.  Hurlbort  tbt  res- 
ident engineer,  who  waa  sopertLiteBding  Iha 
constructton  of  the  work,  to  make  a  ooatrad 
with  the  plaintiib,  who  were  under  oootisaot  lo 
make  the  embankment  for  the  maUag  of  this 
ditdi.  to  agna  that  they  ahooM  do  tUs  woric. 
and  how  nnoh  of  the  anavatloa  abovld  be 
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deemed  lo  be  for  the  purpose  of  embankment 
and  bow  mach  for  the  ditch." 

The  defendant  also  excepted  at  the  time  to  so 
much  of  that  instraction  as  is  in  the  words  fol- 
lowing, yi& :  "And  so  I  instruct  you  upon  the 
facts  as  tb^  appear  without  dispute  that  it  was 
within  the  power  of  Mr.  Hurlburt,  the  resident 
engineer,  who  was  superintending  the  con- 
struction of  the  work,  to  make  a  contract  with 
the  plaintiffs,  who  were  under  contract  to  make 
the  embankment^  for  the  making  of  this  ditch, 
to  agree  that  they  should  do  this  work,  and  how 
mxich  of  the  excaTation  should  be  deemed  to  be 
for  the  purpose  of  embankment  and  how  much 
for  the  ditch."  »  • 

The  court  also  gaTe  to  the  Jury  the  tdlowinff 
instructions,  vis.:  Trom  the  duty  impoeea 
upon  him  as  resident  engfaieer  of  the  defendant 
arose  Mr.  Hurlburf  s  power  to  make  an  adjust- 
ment of  the  question.  Plaintiffs  claim  he  did 
make  arrangements  with  them  by  which  it  was 
agreed  that  the  portion  of  excavation  to  be  re- 
pided  as  such  should  be  considered  as  starting 
from  the  lower  level  of  the  ditch  along  its 
whole  length  and  be  measured  at  a  certain  slope 
to  the  surnice  of  the  earth  as  it  was  before  work 
was  commenced,  and  upon  that.thev  daim 
87,256  cubic  yards  of  excavation  as  ditch.  De- 
fendant claims  that  Hurlburtdid  not  make  any 
such  agreement,  and  this  is  an  issue  of  fact 
which  the  Jmry  must  determine  upon  the  evi- 
dence. I  will  say,  however,  that  under  the 
circumstances  Mr.  Hurlburtdid  have  power  to 
make  the  agreement  if  he  saw  lit  so  to  do.  If 
you  find  that  he  did  so,  and  that  the  measore- 
S68]  ments  he  returned  are  correct,  then  the  plain- 
tiffs are  entitled  to  compenrntion  acooroinflriy 
for  87,256  cubic  yards  at  18  cents  per  cubic 
yard."  And  to  the  giving  of  that  instruction 
the  defendant  at  the  time  excepted. 

The  court  also  gave  to  the  jury  the  following 
instruction:  "If  Mr.  Hurlburt  did  not  make 
such  fteemeni  with  these  parties,  oui  simply 
Cold  them  what  mode  of  measurement  he 
thought  would  be  adopted,  but  that  it  would 
have  to  be  left  to  Uie  chief  engineer  in  the  end, 
it  would  follow  that  the  work  was  done  without 
anv  special  agreement,  and  you  will  be  com- 
pelled to  estimate  it  upon  its  fair  and  reasona- 
ble worth.  Too  will  then  consider  from  the 
Sroof  how  much  excavation  was  made  for  the 
itch,  and  how  much  more  to  make  the  em- 
bankment than  if  the  continuous  ditch  had  not 
been  required,  and  for  the  number  of  yards  of 
earth  excavated  in  conseouence  allow  18  cents 

gT  cubic  yard.  In  this  view  the  figures  of  Mr. 
urlburt,  though  relevant,  would  not  be  con- 
clusive as  evidence.  If  he  made  the  agreement, 
as  the  plaintiffs  claim  he  did,  and  his  estimates 
were  correct,  that  is  an  end  of  the  question. 
If  he  did  not  make  the  a^eement  and  the 
question  was  left  open,  thea  you  must  deter- 
mine the  number  ox  yards  excavated  for  the 
ditch  upon  the  proof  and  allow  accordingly  the 
contract  price  of  18  cents  a  yard." 

The  defendant  at  the  time  excepted  to  to 
much  of  that  instruction  as  is  in  the  following 
words,  viz.:  "If  he  made  the  agreement  as  the 
plaintiffs  claim  he  did,  then  that  is  an  end  of  the 
question." 

The  defendant  requested  the  court,  in  writ- 
ing, to  give  to  the  jury  the  following  instruc- 
tion, viz.:    "As  to  the  ditch  daimed  oy  plain- 
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tifb  to  have  been  made  bv  them  on  the  easterly 
side  of  the  railroad  of  defendant,  the  plaintilis 
are  entitled  to  recover  only  for  so  much  exca- 
vation aa  was  actually  done  for  the  purpose  of 
making  such  ditch,  excluding  any  portion  of 
the  borrow-pitsdug  exclusively  for  the  purpose 
of  makinff  tne  eml^inkments,  and  that  the  jury 
can  find  for  plaintiffs  only  the  contract  price  of 
eighteen  cents  per  cubic  yard  for  the  excava- 
tion, which  they  may  find  from  the  evidence 
was  so  made  for  the  purpose  of  makint^  such 
ditch."  But  the  court  refused  to  give  that  in* 
struction;  whereupon  the  defendant  at  the  time 
excepted. 

As  to  the  dalm  of  the  defendants  in  error 
for  a  price  extra  to  the  original  contract  for 
the  tiestles  built  by  them  the  court  gave  to  the 
jury  the  following  instructions:  "The  next 
Item  is  the  piles  in  the  bridges.    The  contract 

?rice  for  piles  is  thirty  cents  per  lineal  foot, 
'he  profile  and  specifications,  aa  originally 
drawn,  or  as  they  now  stand,  show  consider- 
able trestle  work,  and  show  generally  highway 
crossings  across  the  track  at  different  places, 
but  there  is  no  statement  In  the  specifications 
or  in  the  profile  with  respect  to  what  kind  of 
crossing  it  shall  be,  whether  of  earth  or  of 
timber.  There  is  a  dispute  between  the  parties 
arising  out  of  this  fact  upon  the  question 
whether  these  bridges,  made  for  the  purpose  of 
carrying  highways  over  the  embankment,  are 
within  ttie  contract  The  contract  in  that  re- 
spect Is  ambiguoua.  The  court,  looking  at 
the  contract,  cannot  say  what  kind  of  croanng 
was  intended.  There  is  no  proof  of  custom  in 
this  case  suffldent  to  settle  this  point  We  are 
therefore  left  to  the  construcdon  which  the 
contractors  themsdveshave  adopted,  as  shown 
by  their  conduct  under  the  contract.    When 

Earties  have  made  an  ambiguous  contract  and 
ave  acted  under  it,  and  their  joint  actions 
show  their  understanding  of  it,  courts  and  ju- 
ries will  follow  the  construction  thus  indi- 
cated. In  this  case  the  evidence  shows  that  in 
respect  to  2,100  feet,  in  round  numbers,  the 

glamtiffs  themselves  treated  the  piles  as  com- 
ig  within  the  terms  of  Uie  contract  in  respect 
to  price  by  receipting  for  that  price  upon  the 
estimates.  There  has  been  evidence  before  the 
jury-— I  cannot  rehearse  it— as  to  what  was 
said  between  the  engineer  of  defendant  and 

Elaintiffs  at  the  time  this  work  was  done.  Per- 
aps  the  plaintiffs  made  some  protest  against 
doing  this  work  at  the  price  staled,  but,  never- 
thdess,  they  went  on  and  did  the  work  under 
that  price  and  receipted  for  it,  and  I  think  the 
jury  should  accept  that  as  coodusive  upon  that 
point.  A  suborainate  engineer,  working  in 
behalf  of  a  corporation,  as  Mr.  Hurlburt  was, 
has  no  right  to  waive  the  effect  of  receiving 
pay  upon  monthly  estimates  under  a  contract 
like  this.  Such  a  contract  would  have  but 
little  force  or  ^ue  if  a  subordinate  agent  has 
the  power  to  waive  the  terms,  and  this  con- 
tract declares  the  estimates  made  by  the  en- 
gineer and  f  umished  to  the  parties  to  be  finaJ, 
except  for  fraud  or  mistake.  If  the  defend- 
ant had  been  an  individual  instead  of  a  corpo- 
ration he  could  have  been  there  in  person  and 
waived  the  contract  by  saying  'Wc  will  leave 
that  open;  we  will  not  make  that  conclusive;' 
but  I  instruct  you  that  this  subordinate  agent, 
Mr.  B»rlburt»  working  for  the  Bridge  Com- 
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Knj,  a  corporadon  whose  affairs  moat  have 
en  conducted  by  agents  appointed  to  act  for 
It — ^Mr.  Hurlburt  acting  in  this  capacity — 
could  not  waive  this  stipulation  in  the  contract, 
that  the  monthly  and  final  estimates  should  he 
conclusiye.  Therefore,  in  respect  to  the  oiling 
Included  in  the  estimate,  about  2,100  lineal 
feet,  plaintiffs  have  precluded  themselves  from 
claiming  extra  pay.  In  respect  to  the  work 
on  the  embankment,  the  act  of  accepting  pay 
at  the  contract  price  raises  the  presumpnon 
Uiat  that  was  the  proper  price  for  the  whole 
amount,  and,  in  the  absence  of  proof  to  the 
contrary,  the  contract  price  should  govern;  but 
the  presumption  is  not  conclusive  as  to  the 
700  feet  of  piling  not  in  the  estimates,  and  if 
you  find  upon  the  proof  that  there  was  an 
agreement  between  plaintiffs  and  Mr.  Hurl- 
burt that  these  piles  should  be  paid  for  at  what 
they  were  reasonably  worth,  and  not  by  the 
contract  price,  vou  may  allow  the  reasonable 
value  as  shown  by  the  proof  on  the  inibiect.'' 

The  defendant  at  the  time  excepted  tt«  so 
much  of  that  instruction  as  is  contained  in  the 
following  words,  viz. :  "But  the  presumption  is 
not  conclusive  as  to  the  700  feet  of  piling  not 
in  the  estimates,  and  if  you  find  upon  the  proof 
that  there  was  an  agreement  between  plaintiffs 
and  Mr.  Hurlburt  that  these  piles  should  be 
paid  for  at  what  they  were  reasonably  worth, 
and  not  by  the  contract  price,  you  may  allow 
tiie  reasonable  vidue  aa  shown  by  the  proof  on 
the  subiect." 

The  defendant  in  writing  reonested  the  court 
to  give  the  Jury  the  following  instruction,  viz.: 
"Where  any  of  the  work  done  by  plaintiffs 
and  sued  for  in  their  complaint  has  been  in- 
cluded in  any  of  the  monthly  estimates  of  such 
work  read  to  them,  and  such  work  is  therein 
valued  at  the  contract  price,  such  fact  is  con- 
clusive evidence  that  such  work  was  done  un- 
der the  contract  and  the  prices  fixed  there  final 
and  conclusive." 

But  the  court  refused  to  give  that  instruc- 
tion; to  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted. 

It  is  claimed  that,  by  reason  of  those  instruc- 
tions, the  lury  were  authorized  to  find,  and  did 
find,  for  the  defendants  in  error,  for  the  al- 
leged ditch,  five  thousand  six  hundred  and 
thirty-six  dollars  and  fifty-five  cents,  and  for 
the  pilinff  eight  hundred  and  fiftv  dollars,  in 
excess  of  anv  rightful  claim  they  bad;  and  to 
that  extent  the  plaintiff  in  error,  which  was  the 
defendant  below,  avers  the  verdict  to  be  erro- 
neous. 

The  verdict  of  the  Jury  upon  which  the 
Judgment  was  rendered  was  for  $18,470  in  fa- 
vor of  the  defendants  in  error. 

The  assignments  of  error  are:  (1)  that  the 
court  erred  in  refusing  to  charge  the  Jury  in 
behalf  of  the  defendant  below,  aa  stated;  and' 
(2)  that  the  court  erred  in  those  parts  of  the 
charge  given,  which  were  objected  to  1^  the 
defendant  below,  aa  stated. 

Messn,  Jama  M,  Shackt^ord  and  8.  B. 
V»nee»  for  plaintiff  in  error: 

If  the  work  was  done  without  a  new  con- 
tract, the  compensation  would  be  only  for  the 
excavation  actually  done  at  the  rate  fixed  by 
the  original  contract 

2  Siitherland,  Damages,  499-^608. 
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Hurlburt,  a  subordinate  engineer,  had  no  aa- 
tbority  by  virtue  of  his  ofSSot  to  make  moA 
contract 

2  Wood,  By.  Law,  446;  PowU  v.  Kmmm» 
Foe.  R  Co.  1  Colo.  620. 

lieun,  Alexander  OHeMet,  Cnrrma  A. 
DeBmler  and  D.  B.  KvmUr.  tot  defend- 
ants in  error: 

The  authority  given  to  an  agent,  whether 

general   or  special,  exi^ess   or  impHed, 
races  the  appropnate  means  to 
the  desired  end. 


Story,  Agency,  g§  68  s<  S07.  79; 
Bank  v.  Central  Bank,  1  Ga.  418;  Bdtek  v. 
Coddington,  96  U.  8.  48  (24:  389);  Bemtte^Y. 
Doffoett,  61  Wis.  224;  HunUeg  v.  MaOiae,  90 
N.  C.  101;  LaMe  v.  Man4^eHerJS»  K.  H.  129; 
Harrison  v.  Miseouri  Piac,  B.  G?.  74  Ma  994; 
Kane  v.  Gortew,  100  N.  Y.  182;  Dmm^m  v. 
InhaHianU  of  Oranb^,  2  Pick.  846. 

An  instruction  to  a  Jury  miisl  be  Tmd  b 
connection  with  the  body  of  te  iattnO' 
tions. 

BcanHon  t.  Ounn,  99  U.  8.  660(26:  i06^ 

Mr.  Juttiee  Lamar  delivered  the  opintoof 
the  court:  . 

The  main  questions  to  be  detennined  in  the 
first  branch  ot  this  case  are  these: 

(1)  Did  the  modification  of  the  origfaial  speci- 
fications and  profile,  made  In  Aurust,  1884,  CsD 
within  the  original  contract,  or  did  U  create  a 
feature  in  the  work  to  be  done  so  diffcicat 
from  that  originally  contracted  for  aa  to  pot 
the  defendants  in  error  in  a  positioii  lo  maks 
as  to  that  feature  a  new  contract? 

(2)  Did  the  engineer,  Hurlburt,  have  anthor- 
thority  to  make  such  new  contract? 

(8)  Did  the  court  err  in  refusing  to  charge, 
as  prayed,  "that  the  plaintiffs  [beu>w]  are  en- 
titled to  recover  only  for  so  much  excavatioa 
as  was  actually  done  for  the  purpooe  of  mak* 
ing  such  ditch,  excluding  any  portion  of  tht 
borrow-plts  due  exclusivdy  for  the  pnrpoie  of 
making  the  embankmentsr* 

We  Shan  briefiy  consider  tboae 
eeriatim. 

First  A  careful,  examination  of  the  I 
tions  and  profile,  and  of  the  testimony  in  As 
case,  all  set  forth  in  the  bills  of  exoeptiooik 
satiEEfies  us  that  the  requirement  to  conemict  a 
continuous  drainage  ditch  parallel  to  the  em- 
bankment, four  and  one  third  mfles  long,  aad 
of  the  dimensions  ordered,  did  create  a  nev 
problem  in  the  work  not  covered  by  the  original 
contract  The  ditch  was  required  to  haves 
fall  of  nearly  two  feet  to  te  mile;  to  be  iwe 
feet  wide  at  the  bottom  at  one  end.  and  to  in- 
crease in  size  to  six-feet  bottom  width  ai  tht 
other  end:  and  throughout,  the  sides  were  re- 
quired to  be  scaled  one  and  one-half  foot  hoci- 
sontal  measure  to  one  foot  perpendicolar.  Tbt 
testimony  shows  that  in  one  portiofi.  at  IcmC,  k 
was  nine  feet  deep.  It  waa  made  to  drain  otf 
the  water  from  the  prescribed  area,  and  tolaks 
the  olaoe  of  the  county  ditches.  On  this  potet 
McCirath,  one  of  the  oefendants  in  error,  testi- 
fied that  "to  make  the  borrow-pits  serve  far  a 
ditch  it  was  necessary  to  haul  the  earth  from 
the  hi^  ground,  where  the  embank  met  was 
low,  to  the  low  grounds,  where  the  emfaaak- 
ment  was  hirii,  whereas  but  fdr  the  dttck  the 
earth  from  t£e  embankment  would  have  h«i 
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taken  directly  from  the  sides;  that  this  in  many 
places  necessitated  a  longer  haul  of  earth,  and 
increased  tiie  cost  of  the  emhankment** 

Wasson,  who  was  a  subcontractor,  testified 
that  before  the  change  was  made  he  "had  taken 
earth  £rom  borrow-pits  about  twen^  inches 
deep,  and  afterwards  had  to  dig  to  the  depth 
of  nine  feet  to  make  the  ditch,  and  was  re- 
quired to  haul  this  extra  excavation,  some  of 
u  six  hundred  feet." 
[273]  Robinson  testified  that  "if  the  work  was 
changed  so  as  to  require  a  continuous  ditch,  it 
could  not  be  done  as  cheaply  as  it  could  if  done 
as  provided  for  in  the  specifications,  because 
where  the  embankment  would  be  low  you 
would  have  to  make  a  shallow  borrow-pit,  and 
in  making  a  continuous  ditch  you  would  have 
to  deepen  that  borrow-pit  to  bring  it  to  the 
diitch  level  and  would  have  to  cany  the  dirt 
forward,  necessitating  a  hauL  There  was  no 
continuous  ditch  contemplated  in  the  profile  of 
the  work."  ^ 

Fisher,  a  witness  for  defendants  in  error, 
testified  that  he  was  "a  dvil  engineer  of  thirty- 
five  years'  experience,  and  largely  as  railroad 
engineer.  If  the  specifications  provided  that 
the  earth  for  embankment  should  be  borrowed 
equally  from  both  sides,  and  then  a  continu- 
ous ditch  should  be  required  to  be  made  on 
one  side  of  the  embankment,  it  would  necessi- 
tate a  greater  haul  and  would  be  more  expen- 
sive. In  consequence  of  the  ditch  a  gr^er 
amount  of  earth  would  have  to  be  taken  from 
the  side  on  which  the  ditch  is  made.  One  can- 
not work  to  such  an  advantage  in  a  narrow 
ditch  as  in  a  board  borrow-mt  The  deeper 
you  go.  the  harder  the  earth  is  to  work." 

Outside  of  the  testimony  of  the  witnesses,  it  is 
manifest  that  to  dig  earth  on  a  surface  rolling 
and  broken,  as  the  profile  shows  the  surface  to 
have  been  in  this  instance,  for  the  sole  purpose 
of  constructing  a  level  embankment,  and  with- 
out regard  to  the  depth  or  extent  or  level  of  the 
pits  thereby  made,  is  a  very  different  problem 
from  the  cugging  with  the  double  view  of  the 
construction  of  such  an  embankment,  and  the 
making  of  a  continuous  ditch  with  prescribed 
directions  and  uniform  bottom  level  for  a  length 
of  more  than  four  miles. 

It  is  true  that,  as  the  plaintiil  in  error  says, 
the  profile  shows  ditching  in  these  same  sec- 
tions, covered  by  the  ori^nal  contract,  to  the 
amount  of  4.660  cubic  yards;  but  it  also  is  true 
that  those  ditches  were  of  a  very  different 
character,  and  imposed  no  such  burden  on  the 
contractor  as  did  the  one  in  question.  Indeed, 
the  plaintiff  in  error  itself  treated  the  modifica- 
tion as  a  serious  change,  and  especially  so  con- 
sidered the  ditch,  before  the  controversy  arose. 
In  the  correspondence  between  the  two  en- 
gineers of  the  Company,  which  det^mined  on 
it,  it  is  spoken  of  as  a  new  ^^stem. ' 

Second.  We  also  think  the  engineer,  Hurl- 
hurt,  had  authority  to  make  a  new  contract  for 
[274]  the  ditching.  The  plaintiff  in  error  insists  that 
a  subordinate  engineer  has  no  such  authority 
by  virtue  of  his  employment  That  may  lie 
conceded;  but  it  is  not  toe  ground  assumed  by 
the  defendants  in  error.  They  contend  that 
Hurlburt  was  especially  authorized  to  make 
the  contract;  and  support  that  position  by  quot- 
ing the  second  engineer  Nichols,  who  says, 
"that  the  plan  of  drainage  suggested  in  my  let- 
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ter  to  Mr.  Yaughan  was  accepted  by  him,  and 
Mr,  HwrUmrt  waa  directed  to  have  it  carriat 
out."  This  view  is  fortified  by  the  fact  that  ia 
Yau^han's  letter  to  Nichols  whereby  the  pro- 
posea  changes  were  sanctioned  (16th  of  August, 
1884),  and  numerous  items  of  adjustmeDt^and 
arrangement  made  necessary  by  such  cbunge» 
suggested,  Yaughan  himself  clearly  recog- 
ni^  the  situation  as  one  admitting  of  new 
terms  with  the  contractors.  He  wrote,  inter 
atia,  of  the  change,  "this  solid  bank  business" 
he  aiUed  it,  "we  might  get  a  low  rate  for  extra 
earth  in  consideration  of  the  same." 

In  i>a9mm  V.  Oranby,  2  Pick.  845,  the  inhabi- 
tants of  the  Town  of  Granby  had  voted  that 
certain  persons  (thirteen  in  number)  should  be 
a  committee  to  procure  a  master  builder,  and 
superintend  the  building  of  a  meeting-house 
for  the  town.  On  the  tnal  of  the  case  (which 
was  an  action  of  debt  by  the  builder  of  the 
meeting-house  on  the  contract  made  with  the 
committee)  the  defendants  objected  that  the 
superintending  committee  had  no  authorityto 
contract  for  ttie  building  of  the  house.  The 
court  held  that  the  vote  of  the  inhabitants  gave 
to  this  committee  the  authority  to  enter  into  the 
contract.  "To  superintend  the  building  of  the 
house,"  says  the  court,  "includes  the  power  to 
make  the  necessary  contracts,"  etc.  See  also 
StoiT  on  Affenc^,  sec.  79. 

Third.  Nor  do  we  think  the  court  below 
erred  in  refusing  to  charge  the  jury  that  the  de- 
fendants in  error  were  only  entitled  to  recover 
for  such  excavation  as  was  actually  done  for 
the  purpose  of  makine  such  ditch,  as  distin- 
goJshed  from  such  portion  of  the  ideal  ditch  as 
coincided  in  space  with  the  borrow-pits,  as  por- 
tions thereof.  In  some  cases,  nay,  hi  most 
cases,  that  would  be  a  proper  charge,  perhaps, 
but  not  in  this  case.  Here  the  plaintiffs  below 
claimed  before  the  jury,  as  a  matter  of  fact, 
that  they  held  a  valid  contract  with  the  defend- 
ant below,  by  the  terms  of  which  they  were 
entitled  to  pay  for  the  whole  volume  of  the 
ditch  (calline  ft  "imaginary"  in  part  makes  no 
difference),  from  the  bottom  up  to  the  origiDal 
ground  surface  throu|[h  its  whole  length ;  and 
that  whether  said  volume  coincided  with  the 
spaces  of  borrow-pits  or  not.  It  was  for  the 
jury  to  say  whether  such  contract  did  in  fact 
exist.  It  was  not  for  the  court  to  assume  and 
instruct  the  jury  as  a  matter  of  law  that  it  did 
not  exist.  Such  a  contract  was  not  l^ally  im- 
possible. It  was  not  claimed  that  the  contrac- 
tors defrauded  the  Oompany,  or  in  any  way 
took  advantage  of  it;  and  the  basis  of  measure- 
ment, even  if  artificial  and  to  an  extent  "imagi- 
nary," is  not  legally  unreasonable,  in  view  of 
the  testimony  of  the  witnesses  as  to  the  onerous 
and  complicated  labors  of  such  a  ditch.  As  a 
substitute  and  equivalent  for  all  the  items  of 
demand — ^in  increased  volume  of  excavation, 
increased  hauls,  increased  hardness  of  earth  to 
be  worked,  eta — ^it  may  have  been  a  very 
proper  system.    We  cannot  say  that  it  was  not. 

Aa  to  the  second  branch  of  the  case,  viz. , 
that  in  respect  to  the  piling,  it  It  obiected  by 
the  plaintiff  in  error  that  the  instruction  of  the 
court  was  erroneous  for  the  foUowinj;  reasons: 
First.  Because  iD  speaking  of  the  700  feet  still 
not  paid  for,  the  court  said:  "If  you  find  upon 
the  proof  that  there  was  an  agreement  between 
plaintiffs  and  Mr.  Hurlburt  that  these  piles 
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■bould  be  paid  foi  at  what  thej  were  reason- 
ably worth/'  etc. ;  whUe  there  waa  do  eyidence 
tending  to  show  Uiat  Hurlburt  made  the  agree- 
ment  therein  supposed.  But  there  was  audi 
evidence.  Ryan,  one  of  the  plaintiffs  below, 
had  testified  that  "we  had  no  contract  for  this 
work,  and  before  we  began  it  I  had  a  conyersa- 
tion  with  Mr.  Hurlburt  about  it  I  wanted  to 
know  what  we  would  be  paid  for  it,  and  he  said 
that  Mr.  Yau^han  would  do  what  was  right" 
This  was  claimed  to  be  a  contract  for  reason- 
able compensation.  It  was  for  the  Jury  to  say 
whether  the  conversation  was  with  a  contract- 
ual intent  or  not  The  court  had  no  right  to 
assume  as  a  matter  of  law  that  it  was  not  *tid 
refuse  a  charge  on  that  aspect  of  the  case. 
Second.  Because  Hurlburt  had  no  authority  to 
make  a  contract  in  reference  to  this  matter. 
But  the  contract  spoken  of,  being  for  a  compen- 
sation on  a  quantum  meruit,  and  not  for  a  speci- 
fied price.  It  is  immaterial  whether  Hurlburt 
had  such  an  authority  or  not.  If,  as  the  repre- 
sentative of  the  Company,  he  had  made  no  ex- 
press promise  to  pav,  the  law  would  imply  one. 
There  is  no  ouestfon  as  to  his  power  to  direct 
the  work,  and  no  claim  that  he  exceeded  his 
authority  in  directing  the  crossings  to  be  made 
of  trestle  and  pile  work.  Buch  Mine  the  case, 
we  do  not  consider  it  necessary  to  discuss  the 
abstract  question  of  whether  the  language  used 
1^  the  oourt  was  technio&lly  accurate  as  applied 
to  the  case;  if  it  was  not  there  was  yet  no  ma- 
terial error— none  that  could  have  injured  the 
defense. 

We  do  not  think  that  the  acceptance  of 
thirty  cents  for  some  of  the  trestles  predwled 
theplaintiffs  as  to  the  value  of  others. 

I%e  Judgment  <tf  the  wurt  below  ie  qfflrmetL 


EDWARD  P.  PBNPIBLD.  Ptff.  M  3rr., 

«. 

THE  CHESAPEAKE.  OHIO  AND  SOUTH- 
WESTERN RAILROAD  COMPANY. 

<8ee  &  01  fieporter*8  ed.  8S1-88U 

ITew  York  Statute  tfLimitatiane-^-euitaffatfut 
nonretident'-lawi  cf  7U$  reeidenc^—rmdent 
qf  State,  who  ie—domicil. 

L  BjNewTorkOodeof  OlTllProoedure,8eo.800, 
an  action  which  does  not  Involve  title  or  posMs- 
iion  of  real  property  In  the  Btate  cannot  he 
brought  in  the  State  a«ralnsta  nonresident  of  the 
Btate,  after  the  time  limited  bj  the  laws  of  his 
residence  for  bringing  a  like  action,  except  bj  a 
resident  of  the  State  or  one  who  becomes  so  b^ 
fore  the  expiration  of  the  time  so  limited. 

Sl  One  having  a  cause  of  action  against  a  Tennes- 
see corporation,  for  personal  injurj  tn  that  State, 
and  being  a  resident  of  Missouri  when  the  Injurj 
ooourred,  is  barred  by  said  section  800  from  brings 
ing  his  action  in  New  York  unless  he  became  a 
resident  of  that  State  before  the  expiration  of 
the  one  jmKt  limited  bj  the  laws  of  Tennesne  fOr 
the  commencement  of  such  an  action,  although 
In  New  York  the  period  of  limitation  Is  three 


%  A  traveling  sslesman,  residing  tn  St.  Louis, 
Missouri,  who  sent  his  wife  and  children  to 
Brooklyn,  New  Tork,  where  they  took  up  their 
residence  and  commeoced  to  keep  house  and 
have  since  resided,  did  not  become  a  rssident  of 
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New  Tork  when  besent  UsfsmUy  Into 
nor  untU  he  joined  them  theteu 

4.  By  retaining  his  resMenoe  for  piupoaeBoC 
ness  in  St.  Louis,  be  did  not  become  a  resldSBt  of 
New  York,  within  the  meaning  of  Its  Statutas  at 
Limitation,  until  he  changed  his  actual  resids^ 
to  thai  State,  although  Us  domioil  nigM  he 
there. 

[No.  187.] 

Argued  Jan,  SO,  1890.   Decided  Mmr6kTf,  189$, 

Fl  ERROR  to  the  Circuit  Ooort  of  the  UbII- 
ed  States  for  the  Eastern  District  of  New 
York  to  review  a  judgment  in  Cavor  of  defend- 
ant, The  Cbesap^e,  Ohio  and  Southwesteim 
Railroad  Company,  in  an  action  to  reconr 
damages  for  a  personal  injury.    AJtrmed. 

The  facts  are  stated  in  the  o|Hnion. 

Mr,  Bnftui  M.  WIIHfcnsg,,for  plalotiff  li 
error: 

Residence  has,  wherever  the  qneatton  has 
arisen,  been  uniformly  construed  to  mean  legal 
residence  or  domicO. 

Jacobs,  Law  of  Dom.  g  58,  chap.  8,  p.  88; 
Putnam  v.  Johneon,  10  Mass.  488;  BtaaukaH 
V.  Steame,  6  Met  888;  Bolmee  v.  Grtet^e,  7 
Gray,  298;  Oraiuford  v.  WUeom,  4  Barb.  584; 
Fnr$  EleeHon  Oaee,  71  Pa.  808;  8taU  v.  Bel- 
lett,  8  Ala.  160;  Dale  v.  Irvin,  78  HI.  170;  Faa- 
defJMtel  V.  (yjaanlent  58  Iowa,  846;  Coo^, 
Const  Lim.  600. 

By  domicil  Is  meant  the  permanent  home. 

Moarhauee  v.  Lard,  10  H.  L.  Caa.  872,  284; 
Jacobs,  Law  of  Dom.  9g  57,  58,  60, 62,  68.  71, 
78,  pp.  87,  101,  108, 106,  118, 116,  120;  Stoiy. 
Confl.  Laws,  gg  41,  48,  47;  PhiUimOTe,  Uw  of 
Dom.  No.  11,  p.  11;  Putnam  v.  Jefimeom,  10 
Mass.  488,  501;  Tanner  v.  £jing,  11  La.  175; 
Whart  Confl.  Laws,  gg  81,  68,  74;  Lerd  v. 
Cb^n,  4  Drew,  866. 

The  words  "domicfl*  and  '^hauyBT  are  aab- 
stantially  equivalent 

Whiekerw.  Hume,  7  H.  L.  Gas.  124;  MUeMt 
V.  {T:  A  88  U.  8.  21  Wall.  850  (22: 584);  As««- 
V.  Brit^Uon,  16 Me.  58;  Shaww.  iSft^Nt,  86 Mmsl 
158;  &ate  v.  Aldridi,  14  R.  L  171;  Ohmine  v. 
Wueon,  1  Bosw.  678;  Jacobs,  Law  of  Don. 
chap.  8.  p.  118,  %  70. 

Keddence  common^  impofta  something  less 
fixed  and  stable  than,  and  to  that  extent  dif- 
ferent from*  domicn;and  adislinctiMi  fa  taken 
between  the  actual  and  legal  residence,  the  lat- 
ter being  generally  deemed  equivalent  to  dcot- 
idL 

Shattuck'w.  Magnard,  8  K.  H.  128;  Leng  v. 
Rgan,  80  Gratt.  718;  Oohen  v.  Danieie,  26 
Iowa,  88;  Oravfard  v.  WHeon,  4  Barb.  504; 
Fitigerald  v.  Arel,  68  Iowa,  104. 

Residence,  when  used  in  statutes,  fa 
ally  construed  to  mean  domidL 

Jacobe,  Law  of  Dom.  g  75,  p.  128:  Be% 
eault  V.  Wood,  2  Bias.  84;  Do^  v.  Ot&rik,  1 
Flipp.  586;  Abington  v.  Ifortk  BHdgiWMter,  28 
Pick.  170;  Th/^mdike  v.  Boet^m,  1  Met  20; 
Btanehard  v.  Steame,  5  Met  288;  (hiieater  v. 
Haileg,  6  Gray,  517;  LangdonT. Doud,  6  AJlen. 
428;  HaUett  v.  Baeeett,  100  Masa  l67;  SteOe  v. 
Aldrich,  URL  171;  Kenne^  v.  /ML  67  N. 
Y.  878;  Mam  v.  Oibbone,  IBiadf.  0^.  YJ  68; 
Be  Bauil^,  1  DiUy  (N.  T.)  581-^584;  Ae^e 
App,  71  Pa.  178:  Igler  v.  Murrag,  57  Md.  418; 
Tatmadge  v.  Tdlmadge,  66  Ala.  188;  HM  v.  >• 
i9tii,78  DL  170;  CampbeB  v.  WkUe,  U  Mkh. 
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178:  Chariton  Oaunt^  y,  Mcberly,  60  Mo.  288; 
MeDania  t.  King,  6  Onfh.  469;  Edward  CM- 
lege  y.  Gifn,  5  Pick.  870;  iV^pItf  t.  PlaU,  60 
HaQ»464. 

Eveiy  person  most  hsTO  *  domidl  some- 
where. 

Jacobs,  Law  of  Pom.  §  81;  Ikimare  t.  U.'S. 

08  U.  8.  606  (23: 969);  WXtftf  y.  Broum,  1  Wall. 
Jr.  0.  0.  217;  Cfhureh  y.  HaweU,  49  Me.  867; 
Oilman  y.  Oilman,  62  Me.  166;  I%<?mda»  y. 
.&7«((m.  1  Met.  242;  Beptfrtqf  ths  Judgu,  6  Met. 
687;  McDanid  y.  JTtT^  6  Cosh.  469;  OHi  y. 
Boston,  12  Gush.  44;  jBn^  y.  BocKuter,  16 
Gray,  887:  WiUon  y.  r^ny,  11  Allen,  206; 
8hnw  y.  iS^t^,  98  Mass.  168:  Borland  y.  A)0<<7n, 
132  Mass.  89;  Fir$t  Nat.  Bank  y.  Balcom,  86 
Conn.  361;  Crawford  y.  Ifitotm,  4  Barb.  604; 
Broum  y.  AMhbough,  40  How.  Pr.  260;  RyaUy. 
Kennedy,  8  Jones  ft  8.  847;  Re  Bye,  2  Daly, 
625;  8taU  y.  Orizzard,  89  N.  0.  115;  -KtfWtw 
▼.  Oehkoeh,  14  Wis.  628;  Morgan  y.  ifun««,  64 
Mi&s.  308;  Kellogg  y.  Winnebago  County,  42 
Wis.  97;  ^otf  y.  ^o//,  26  Wis.  600;  ShepJterd 
y.  Casnday,  20  Tex.  24;  Oom  y.  Et>orU,  28 
Tex.  623. 

For  purposes  of  succession,  see  Dupuy  y. 
TT'^rte,  53  N.  Y.  666;  Van  Hoffman  y.  H^ird, 
4  Redf.  244. 

Ko  person  can  al  the  same  time  haye  more 
than  one  domicil. 

Jacobs,  Law  of  Dom.  §91;  BulJdey  ▼.  WiU- 
iametown,  8  Gray,  493;  Borland  y.  Bonon,  132 
Mass.  89;  Lee  y.  Stanley,  9  How.  Pr.  272;  Bart- 
leii  y.  Nevs  York,  6  Sandf.  44;  Douglaee  y.  New 
York,  2  Duer,  110;  Brent  y.  ArmflM,  4  Cranch, 
€.  0. 679;  /x?^  y.  Ryan,  30  Gratt  718;  X<nw 
T.  Cherry,  24  Iowa,  204. 

Every  person  who  is  eui  Jurii  and  capable 
of  controlling  his  personal  movements  may 
chanty  his  domicil  at  pleasure. 

Jacobs,  Law  of  Dom.  g§  99,  100;  Harral  y. 
Harral,  39  N.  J.  Eq.  279;  Leetapiee  y.  Ingra- 
ham,  6  Pa.  71;  Tanner  y.  King,  11  La.  176; 
Bennen  y.  Hennen,  12  La.  190;  RueeellT,  Ban- 
dol^,  11  Tex.  460. 

Change  of  domidl  Is  a  question  of  act  and 
intention,  and  cannot  be  accomplished  without 
the  concurrence  of  both. 

Jacobs,  Law  of  Dom.  §§  126, 127;  Aikman 
▼.  Aikman,  3  Macq.  H.  L.  Cas.  864;  Catlin  y. 
Oladding,  4  Mason,  808;  Wayne  y.  Oreene,  21 
He.  867;  Brefjoer  y.  Linnome,  86  Me.  428;  War- 
ren y.  Thomaeton,  48  Me.  406;  Leaeh  y.  PHU- 
bury,  16  N.  H.  187;  Harvard  OoUege  y.  Gore, 

9  Rck.  870;  Lyman  y.  Fieke,  17  Pick.  231; 
ShatOY,  Shaw,  98  Mass.  168;  Roes  y.  Roes,  103 
Mass.  676;  Range  y.  BretMter,  111  Mass.  382: 
Car0!/s  ulnp.  76  Pa.  201;  Pileon  y.  Buehong,  29 
Gratt.  229;  fTayM  y.  ^aj^M,  74  HI.  812;  Mo- 
ConneU  y.  KdUy,  188  Mass.  872;  Whart.  Confl. 
Laws,  §  40. 

Domicil  and  the  right  to  yote  are  not  to  be 
confounded. 

Whart.  Confl.  Laws,  %  48;  Putnam  y.  John- 
son,  10  Mass.  492. 

The  intent  of  plaintiff  in  error  at  the  time  of 
removing  his  family  in  August,  1883,  from  8t 
Louis  to  Brooklyn,  must  control. 

IJarrie  y.  Firth,  4  Cranch,  C.  0.  710;  BeU 
T.  Kennedy.  L.  R.  1  H.  L.  8c.  307;  Church  y. 
RoweU,  49  Me.  867;  LiUlefUld  y.  Brooke,  60 
Me.  476;  WHmm  y.  Terry,  11  Allen,  206;  MiUe 
T.    Alexander,   21  Tex.   164;   Whart.  Confl. 
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Laws,  §§  66,  66;  Jennieon  y.  Hapgood,  10  Pick. 
77. 

Domicil  can  only  be  devested  1^  an  actual 
departure,  with  Intent  to  remain. 

Johneon  y.  Merchandiee,  2  Paine,  602;  Van 
Ness,  Prize  Oas.  1;  Beardetown  y.  Virginia^ 
81  111.  641. 

The  chanfl;e  must  be  a  bona  fide  change. 

Jonee  v.  League,  69  U.  8.  18  How.  76  (16: 
263);  Caee  y.  Clarke,  6  Mason,  70;  Ewne  y. 
Davenport,  4  McL.  674;  GatleU  v.  Pac.  Ine. 
Co.  1  Paine,  694;  Piek  y.  Chicago,  R  I.  d;  P. 
R.  Co,  63  Barb.  472;  Munroe  v.  Douglae,  6 
Madd.  405. 

A  constructive  residence  is  sufQcient  to  give 
domicil,  though  an  actual  residence  may  not 
have  begun. 

WiUiame  y.  RoOury,  12  Oray,  21;  Whart 
Confl.  Laws,  §  68. 

In  the  absence  of  legislation  it  is  therefore 
a  question  of  usage  and  local  understanding 
more  than  of  principle. 

Harbaugh  y.  Pe(i)le,  83  Mich.  242;  Warren 
y.  Bd,  Regietration  (Mich.)  2  L.  R.  A.  203. 

A  change  of  residence  is  SMtisfactorily  shown 
by  proof  of  an  intent  to  change,  an  actual  re- 
moval and  a  new  abode  taken. 

Baeeett  y.  Wheeler,  84  N.  Y.  468:  Crawford 
y.  WiUon,  4  Barb.  604;  P^oet  y.  Briebin,  19 
Wend.  11;  Re  Hale,  2  N.  Y.  Leg.  Obs.  139; 
Hegeman  y.  Fox,  1  Redf.  297,  14  Barb.  476; 
Boardman  y.  Houee,  18  Wend.  612;  Burrowe 
V.  Miller,  4  How.  Pr.  849;  leham  y.  Gibbons, 

I  Bradf.  69;  Re  Thompson,  1  Wend.  43;  Re 
Wrigley.  8  Wend.  184;  Vieeher  y.  Viecher,  12 
Barb.  640;  Re  Fitsgerald,  2  Cain,  818. 

Residence  is  a  question  of  fact  for  the  Jury, 
to  be  determined  irom  all  the  circumstances  of 
the  case. 

Cochrane  y.  Boston,  4  Allen,  178,  28  Am. 
Dec  296;  Pearce  v.  State,  1  8need,  63,  60  Am. 
Dea  136;  Lymany,  Fisk,  17  Pick.  281. 28  Am. 
Dec.  298;  JEUanehard  y.  Steams,  6  Met.  30^, 
Kennedy  y.  RyaU,  67  N.  Y.  880;  OoUester  y. 
Hailey,  6  Gray,  6ia 

The  former  place  of  abode  must  be  aban- 
doned only  as  a  place  of  abode.  Therefore, 
occasional  returns,  or  an  Intention  to  return, 
for  temporary  purposes  of  business,  or  pleasure, 
or  the  like,  wiU  not  prevent  a  change  of  domi- 
dl 

Jacobs,  Law  of  Dom.  |  160;  Anderson  y. 
Laneuville,  9  Moore,  P.  C.  826;  Bumham  y. 
Rangeley,  1  Woodb.  <&  M.  7;  Kemna  v.  Brock- 
haus,  10  Biss.  128;  WiUiamson  y.  Parisien,  1 
Johns.  Cb.  389;  Hoodie  EstaU,  21  Pa.  106; 
State  v.  Frest,  4  Harr.  (Del.)  668;  Swaney  v. 
HutcJiins,  13  Neb.  266;  RusseiU  y.  Randolph, 

II  Tex.  460. 

Residence  of  wife  and  family  as  evidence  ol 
domidl. 

Jacobs,  Law  of  Dom.  g  401;  Prieto  y.  Duf^ 
can,  22  III.  26. 

A  married  man  is  generaUy  to  be  deemed 
domidled  at  the  place  where  his  wife  and  fam- 
ily dwell. 

Ommanneyy.  Bingham,  Robertson,  Pers.  8uc 
Appendix,  468;  Piatt  v.  AttyGen.  L.  R.  8  App. 
Cas.  836;  Forbes  y.  Forbes,  Kay,  341;  Bumham 
y.  Rangeley,  1  Woodb.  A  M.  7;  Hylton  y. 
Brown,  1  Wash.  C.  C.  298;  Cooper  y.  Galbraith, 
3  Wash.  C.  C.  646;  Oreene  y.  Windham,  18 
Me.  226;   Brewer  y.  Linnmus,  86  Me.  428; 
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Topihamy,  Letoiiton,  74  Me.  236;  Shattuek  y. 
Jiapnard,  8  N.  H.  128;  Rumney  ▼.  Campton, 

10  N.  H.  567;  Anderson  ▼.  Andenon,  42  Vt 
850;  WiUiami  v.  Whiting,  11  Mass.  424:  Jim. 
niMm  T.  Eapgood,  10  Pick.  77;  Qreene  v.  Greene, 

11  Pick.  410;  fi^fi^t  ▼.  Bremier,  111  Mass.  882; 
Grant  T.DaUiber,  11  Conn.  234;  F1mX;v.  C7/<k»- 
j^,  R.l.dF.RCo,  58  Barb.  472;  ^m«i  ▼. 
l)uryea,  6  Laos.  165;  Z.«0  v.  Stanley,  0  How. 
Pr.  272;  Chains  y.  Tr»7«>7i,  1  Bosw.  678;  Sher- 
wood Y.  Judd,  8Bradf.  267;  Boberti  t.  Methodist 
Book  Concern,  1  Dalv,  8;  Be  Scott,  1  Daly,  584; 
Oadtoalader  y.  ^otr^^,  18  N.  J.  L.  188;  Brun- 
dred  y.  Bd  Hoyo,  20  N.  J.L.  828. 

The  residence  of  a  man  who  haa  ft  family 
which  he  maintains,  and  which  has  an  estab- 
lished home,  is  prima  fade  with  that  family. 

Keith  y.  StetterjJBXi  Kan.  100;  Whart  Confl. 
Laws,  g  67;  Be  Hawley,  1  Daly,  581;  Be  Craw- 
fwd,  8  In.  T.  \ml.  Obs.  76;  Chaine  y.  WiJUon, 
8  Abb.  Pr.  78;  Houghton  y.  Ault,  16  How.  Pr. 
77;  Baehe  y.  Lawrence,  17  How.  Pr.  564;  jPetor- 
•en  y.  Chemicai  Bank,  82  N.  Y.  21. 

When  a  man's  wife  and  family  reside  in  one 
place,  and  he  does  biudnesa  in  another,  return- 
ing to  them  at  interyals,  he  ia  domiciled  where 
Ihey  dwell,  and  not  where  he  does  business. 

jTacobe,  Law  of  Dom.  §  402;  Cooper  y.  Gal- 
hraith,  8  Wash.  0.  0.  546;  U.  8.  y.  Thorpe, 
8  Bond,  840;  Wittianu  t.  WhiUng,  11  Mass.  424; 
Greene  y.  Greene,  11  Pick.  410;  Fiekw.  Chicago, 
R.I.dP.B.Co.fi»  Barb. 472;  ChaineY.  Wileon, 
1  Bosw.  678;  Andenon  y.  Andereon,  42  Yt  850. 

Meeen.  B.  F.  Traej  and  W.  W.  MeFarland, 
for  defendant  hi  error: 

The  cause  of  action  accrued  against  a  person 
who  was  not  then  a  resident  of  the  State. 

Code,  S  880;  St.  OUUr  y.  Com,  106  U.  8.  850 
(27:  my,  Horawetz,  Priy.  Corp.  |§  068,  950, 
and  notM:  Bumham  y.  Bangetey,  1  Woodb.  & 
H.  11;  FirottY.  Briebin,  10  Wend.  11. 

"Beddence"  is  used  hi  none  but  the  popular 
■ense,  and  not  aa  "domiciL" 

Be  Thompson,  1  Wend.  45;  Haggart  y.  Mor- 
gan, 6  N.  Y.  14;  BUI  y.  Pierce,  51  N.  Y.  12; 
Union  Hotel  Co.  y.  Hereee,  79  N.  Y.  454;  Beg. 
y.  Unit&reity  of  Oaford,Jj.  R  7  Q.  B.  471; 
Atty-Gen.  y.  McLean,!  Hurlst.  &  C.  750;  Black- 
well  y.  Enpland,  8  El.  &  Bl.  541;  Emery,  Cox, 
8  EL  &  El.  428;  Taeeteell  County  y.  Bavenport, 
40  BL  197;  Storm  y.  Smith,  48  Miss.  499. 

Mr.  JuiUee  HarlMa  deliy«red  the  opinion 
of  the  court: 

This  action  waa  brought  in  March,  1884,  in 
the  Supreme  Court  of  New  York,  Kings  Coun- 
ty, by  the  plaintiir  in  error  against  the  Chesa- 
peake, Ohio  and  Southwestern  Railroad  Com- 
pany, a  corporation  created  under  the  laws  of 
Kentucky  and  Tennessee.  Its  object  was  to 
lecoyer  aamases  alleged  to  haye  been  sustained 
by  the  plaintilf  on  the80thof  Noyember,  1882, 
in  the  State  of  Tennessee,  in  consequence  of 
the  careless,  negligent  and  wrongful  conduct 
of  the  defendant  and  its  senrants,  while  he  waa 
a  passenger  upon  one  of  Its  trains.  Upon  the 
petition  of  the  Company  the  action  waa  re- 
moyed  into  tbft  Chrcuit  Court  of  the  United 
States  for  the  Eastern  District  <  Kew  York, 
where,  after  the  evidence  waa  concluded,  the 
Jury,  under  the  direction  of  the  court,  returned 
a  yc^ct  for  the  defendant  This  direction 
was  fiyen  becaoaa,  in  the  opinion  of  that  court. 
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the  plaintilTs  cause  of  action  was  barred  by  tka 
Statutes  of  Limitation  ci  New  YodL 

The  Statutes  here  referred  to  are  in  the» 
words: 

'*The  following  actiona  must  be  oommeneed 
within  the  following  {wriods,  after  the  cause  of 
action  has  accrued.  .  .  .  Within  three  years: 
.  .  .  An  action  to  recoyer  damages  for  a  per- 
sonal injury,  resulting  f^m  negligence. *  N. 
Y.  Code  of  Civil  Procedure,  §p».  888. 

"Where  a  cause  of  action,  which  does  not 
inyolye  the  title  to,  or  poasesaion  of,  real  pfx>p- 
erty  within  the  State,  accrues  against  a  persoa 
who  is  not  then  a  resident  of  Um  State,  an  ac- 
tion cannot  be  brought  thereon  in  a  court  of 
the  State,  against  l^im  or  his  personal  repieaea- 
tative,  after  the  expiration  of  the  time  nmited 
by  the  laws  of  his  residence  for  brinsiog  a  hkt 
action,  except  by  a  resident  of  tibe  waiit,  tad 
in  one  of  the  following  caaes: 

"1.  Where  the  cause  of  action  originally  ac- 
crued in  favor  of  a  resident  of  the  Sute. 

"2.  Where,  before  the  expiratioo  of  the  tisM 
ao  limited,  the  peraoo  in  whoae  Cavor  it  origt- 
nally  accrued  waa,  or  became,  a  reaktent  of 
the  State,  or  the  cause  of  action  waa  aaajgaed 
to,  and  thereafter  continuoualy  Ofwnad  %,  a 
resident  of  the  State."    Id.  §  8II0. 


A  motion  for -a  new  trial  haviM 
ruled,  a  Judgment  was  rendered  rar  the  Oom- 
pany.  That  ludgment  is  here  for  review,  the 
only  error  asngn^  being  the  court's  inatmctioB 
to  find  for  the  defendant 

It  was  agreed  that  at  the  trial  the  pblntiff  rmi 
gave  testimony  tending  to  show  the  fouowiag  ' 
facta:  He  lived  in  Harlem,  New  York,  whea  a 
boy  of  fourteen  years  of  a^e,  married  in  Brook- 
lyn, removed  from  that  cany  to  Michinn,  froas 
the  latter  State  to  Dlinois,  and  from  IniDois  la 
St.  Louis,  Missouri,  where  he  had  reaided  for 
about  one  year  prior  to  the  accident  At  the  tisM 
of  the  accident  he  was  a  traveling  salesman  for 
an  affent  of  the  Michigan  Salt  Aaaodatioa  lo- 
cated in  St  Louis,  and  when  the  trial  took 
place  was  engaged  in  that  capacity.  Whea 
injured,  he  resided  in  St  Louis,  with  his  wife 
and  children.  In  August,  1888,  he  '*aent  his 
wife  and  children  to  Brooklyn,  New  York, 
where  they  took  up  their  reawence  and  com- 
menced  to  keep  houae,  and  where  th^  haft 
resided  ever  since  August,  1868,  and  do  mom 
reside."  The  plaintifT  himaelf  dkl  not  jo  la 
Brooklyn  with  hia  family  in  Angnat,  ISSCmt 
did  he  join  them  thereuntil  December 81, 1881, 
or  January  1, 1884.  "He  remained  with  Us 
family  in  Brooklyn  for  about  three  mwitha. 
when  he  again  went  to  St  Louia^  aad  tnm 
there  went  traveling  for  aaid  asen^  aa  asid 
salesman."  He  "andn  Joined  nia  wtfa  tmi 
children  the  next  JDecember.  1884,  mad  n- 
mained  with  them  aome  three  montba,  wksn  ha 
again  went  out  on  the  road."  He  kjnad  Ma 
family  in  October,  1886,  and  waa  wit*  ^amat 
the  time  of  the  trial.  He  Hved  with  tkmm  when 
at  home,  and  alwaya  lived  with  bla  wife  slMt 
their  marriage,  except  when  abaent  mm  baalMsa. 
The  attorney  for  the  defendant  addreasad  ika 
pUintiir  at  hia  place  of  boaineas  la  8t  hofA 
up  to  December  98. 1868,  ca  whiak  d^y  the 
latter  notified  him  by  letter  of  hia  cha^*  ^ 
address  to  Brooklyn,  for  which  place  ka  waa 
in  the  luit  of  starting  to  Join  hia  fiunfly. 

IMILt. 


188t. 


Pbnukld  t.  OmniLPBAXH,  Osio  asd  BcfurKwrnnrnaa  R.  Ooi 


8S1-861 


[355] 


1356] 


Upon  the  issue  as  to  the  residence  of  ber  hus- 
band, Mrs.  Penfleld's  evidence  was,  tbat  they 
bad  lived  together  constantly  for  about  twenty- 
two  years,  and  sbe  was  always  witb  bim  ez6ept 
wben  he  was  traTelfng.  Having  stated  that  at 
the  time  of  tbe  accident,  and  during  the  sick- 
ness of  her  husband,  resulting  from  tbe  injuries 
received  by  him,  they  resided  at  St.  Louis,  her 
examination  continued:  "Q.  How  long  did 
you  continue  to  live  there  yourself  after  this 
sickness?  A.  Until  the  next  August  Q,  What 
year  was  that?  A.  1888.  Q.  In  August,  1888, 
what  did  you  do?  A.  Came  here  tolSrooklyn; 
hired  a  boose  and  went  to  housekeeping;  moved 
all  my  things  I  wished  to  retain,  and  have  lived 
here  ever  nnoe  with  my  children.  O.  What 
about  your  furniture?  jL  Part  I  sold  in  St. 
Louis  and  part  I  brought  here.  Q,  And  have 
you  been  residing  here  ever  since?  A,  Yes, 
sir.  Q.  Tour  husband's  place  of  abode  is  here 
with  you  in  your  house?  A.  Yes,  sir.  Q,  At 
the  time  vou  removed  from  St  Louis  to  Brook- 
Ijn, — win  you  state,  if  you  know,  the  reason 
why  your  husband  did  not  come  on  with  you  at 
that  time  V*  This  question  was  objected  to  as  im- 
material and  irrelevant,  and  was  not  answered. 

As  the  Raflroad  Ck>mpany  is  a  corporation  of 
Tennessee,  where  the  inju^  occurred,  and  as 
the  plaintiff  was  not  a  resident  of  New  York 
when  the  cause  of  action  originally  accrued  to 
hhn,  the  suit  was  barred  by  section  890  unless 
he  became  a  resident  of  the  latter  State  before 
the  expiration  of  the  period  limited  \jj  the  laws 
of  Tennessee  for  the  commencement  of  actions 
like  this,  tbat  is,  before  the  expiratloQ  of  one 
year  from  November  80, 1882.  The  contention 
of  the  plaintiff  is  that,  altbough  he  was  not  in 
the  State  of  New  York  for  some  years  prior  to 
December,  1888,  he  became,  within  the  mean- 
ing of  the  Statute,  a  resident  of  that  State, 
when,  in  Aujrast,  1888,  he  sent  his  famfly  to 
the  City  of  Brooklyn.  We  are  not  aware  of 
any  determination  of  this  precise  question  by 
the  highest  court  of  New  York.  But  there  are 
decisions  of  that  court  construing  statutes, 
otber  than  Statutes  of  Limitation,  which  con- 
tain the  words  "resident"  and  ••residence." 
Tbose  decisions  may  throw  aome  light  upon  the 
present  case. 

The  earliest  of  those  cases»  to  wbich  our  at- 
tention has  been  called,  is  Be  Thompson,  1 
Wend.  48.  It  arose  under  a  Statute  (1  Rev. 
Laws,  167),  the  28d  section  of  which  provided 
•*that  tbe  estate,  real  and  personal,  of  every 
debtor  who  resides  out  of  this  State,  and  Is  in- 
debted within  it,  shall  be  liable  to  be  attached 
and  sold  for  the  payment  of  his  debts,  in  like 
manner,  in  all  respects,  as  nearly  aa  may  be,  as 
the  estates  of  debtors  residing  witbin  this  State. " 
Cfhirf  JuMtiee  Savage,  delivering  the  opinion  of 
the  court,  said  that  the  object  of  the  Statute 
was  to  authorize  creditors  to  prosecute  for  their 
debts  when  their  debtors  were  abroad;  and 
whether  thefar  absence  from  the  State  was  per- 
manent or  temporary,  whether  voluntary  or  in- 
Tohuitarv,  the  reason  for  giving  this  remedy  to 
tbe  creditor  was  the  samei  He  said  the  ques- 
tion was  "Where  was  his  actual  retidenee,  not 
hkdomieilf  .  .  .  The  Act  is  intended  to  give  a 
remedy  to  creditors,  whose  debtors  cannot  be 
served  with  process.  If  the  debtor  absconds 
or  secretes  himself ,  then  an  attachment  issues. 
If  he  notorionaly  resides  abroad,  then  the  at- 
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tachment  issues.  But  tf  he  goes  openly  to  an- 
other State  or  country,  and  remains  there  doing 
business,  but  intending  to  return  when  bis  con- 
venience will  permit,  be  is  not,  as  his  counsel 
contends,  an  absent  debtor,  and  his  property 
cannot  be  attached.  He  may  become  a  bank- 
rubt  abroad,  as  has  Alexander  Thompson;  hia 
prooerty  may  be  taken  bv  his  partners,  and 
usea  by  them,  or  transf errea  to  his  foreign  cred* 
itors,  as  is  attempted  in  this  case;  and  the  cred- 
itor may  stand  ^  and  acknowledge  and  regret 
tbe  insufficiency  of  our  laws,  but  the  property 
cannot  be  touched.  Surelv  the  Legislature 
never  intended  sucbastate  of  things.  .  .  .  The 
reason  wbvthis  remedv  is  given  against  the 
property  of  debtors  resident  abroad  is  equally 
applicable  whether  the  debtor  is  absent  perma* 
nently  or  temporally.  No  length  of  residence, 
without  the  Intention  of  remaining,  constitutes 
donUciL  A  debtor,  therefore,  oj  residing 
abroad,  without  declaring  an  intention  to  ro> 
main,  might  prevent  his  creditors  from  ever 
collecting  theur  debts.  In  my  Judgment,  tha 
present  case  comes  not  only  within  the  spirit  of 
Uie  Act,  but  also  within  its  terms." 

In  B\ro9t  V.  BrUbin,  19  Wend.  11,  the  court 
was  required  to*  determine  the  meaning  of  tha 
woid  ••resident,"  in  the  Act  of  1881  (Statutea 
1881,  p.  896),  providing  that  bo  person  should 
be  arrested  on  civil  process  fai  suits  brought 
upon  contracts,  express  or  implied,  except  ia 
cases  where  the  defendant  '•shall  not  have  been 
a  rodent  of  this  State  for  at  least  one  month 
previous  to  the  ooopimencement  of  a  suit  against 

In  that  case  it  appeared  tbat  Brisbin,  a  dtl- 
sen  and  resident  oi  New  York,  purohased  a 
stock  of  goods,  took  them  to  Milwaukee,  and 
establisbra  himself  ia  business  in  the  latter  city, 
leaving  his  wife  and  diOd  to  board  at  his  for- 
mer r^dence  in  New  York.  There  was  evi- 
dence tending  to  show  that  he  went  to  Mil* 
waukee  with  Intent  to  make  it  his  permanent 
residence.  But  there  was  also  evidence  tend- 
ing to  show  tbat  he  had  no  fixed  purpose,  when 
he  went  to  that  dfy,  of  making  it  his  perma- 
nent abode,  unless  he  was  successful  in  busi- 
ness, and  tiiat  wben  arrested  he  had  the  pur- 
posc^not  having  been  thus  successful — to  close 
up  his  business  and  return  to  his  former  resi- 
dues, though  without  any  certain  plans  as  to 
his  future  course. 

The  court,  speaking  by  Ohirf  Justice  Nelson, 
said  that  If  the  case  tamed  upon  the  defend* 
anfs  formed  intention  and  purpose  of  mind, 
and  not  upon  the  fact  of  actual  residence,  the 
law  was  for  him .  But  upon  a  review  of  former 
decisions,  construing  statutes  regulating  the 
rights  and  remedies  of  creditor  and  debtor,  he 
said:  "Tbe  cases  cited  above  establish  tbat 
the  transient  visit  of  a  person  for  a  time  at  a 
place  does  not  make  him  a  resident  while 
there;  that  something  more  is  necessary  to  en- 
title him  to  that  character.  There  must  be  a 
setUed,  fixed  abode,  an  intention  to  remain 
permanently  at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  reeidence  witbin 
tbe  legal  meaning  of  that  term.  .  .  .  One 
of  these  cases  expressly,  and  all  of  them  vir- 
tually, dedde  that  aettuU  reeidenee,  without  re- 
gard to  the  damieU  of  the  defendant,  was  with- 
m  the  contemplation  of  the  statutes.  Whether. 
therefore,  the  defendant  had   so  establisbea 
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htmself  al  Xflwankee  as  to  work  a  change  of 
his  domiflfl  or  not,  ia  immaterial;  for  If  we  eon- 
eede  he  haa  not,  he  mi^  sdll  be  a  reiident 
there.  The  domicll  of  the  citizen  may  he  in 
one  State  or  Territory,  and  his  actual  residence 
in  another."  After  observing  that  upon  the 
facts  it  most  be  assumed  that  the  defendant 
commenced  an  actual  and  permanent  residence 
in  Milwaukee  in  the  spring  of  1886,  bat  that 
since  that  date  he  had  resolved  to  dose  his 
business  there  as  soon  aa  it  could  be  conven- 
iently done,  and  return  to  his  former  resi- 
dence, the  court  said:  "Has  this  change  of 
intention  worked  a  change  of  residence?  For 
this  is  the  most  that  can  be  jnetended.  If  our 
r3581  exposition  of  the  meanine  of  the  term  in  the 
*-  -*  Statute  is  correct,  it  deany  did  not  His  ac- 
tual residence  is  still  at  Milwaukee.  He  is  still 
carrying  on  his  business  there,  and  may  con- 
tinue it  for  such  time  as  he  pleases.  Change  of 
mind  may  lead  to  change  of  residence,  but  can- 
not with  any  propriety  be  deemed  such  of 
itself." 

In  Boggart  v.  Morgan,  6  N.  T.  421^,  428— 
which  was  the  case  of  an  attachment  against 
the  defendant  as  a  nonresident  debtor, — ^it  was 
held  that,  although  the  defendant  was  domi- 
ciUd  in  New  York,  he  was,  by  reason  of  a  con- 
tinuous, though  temporary,  absence  in  New 
Orleans,  for  aoout  three  years,  to  be  deemed  a 
nonresident  wiUiin  the  meaning  of  the  Statute 
reffulatlDg  attachments. 
In  Weitkamp  v.  Loehr,  68  N.  Y.  Sup.  Ot  Rep. 

£21  Jones  A  S.]  82,  the  court  said:  "Red- 
lence,  in  Attachment  Laws,  generaUy  implies 
an  established  abode,  fixed  permanently  for  a 
time,  for  business  or  other  purposes,  although 
there  may  be  an  intent  existing  all  the  while  to 
return  to  the  true  domicll." 

These  cases  show  that,  within  the  meaning 
of  the  Statutes  regulating  attachments  against 
the  property  of  debtors,  as  weU  as  those  regu- 
latiDg  arrests  on  civil  process  for  debts,  it  was 
the  actual  residence  of  the  defendant,  and  not 
his  domidl,  that  determined  the  rights  of  the 
parties. 
A  like  construction  appears  to  have  been 

g'ven,  or  assumed,  by  the  courts  of  New  York 
regard  to  similar  words  in  that  clause  of  its 
Statute  of  Limitations  which  provides  that  if, 
after  the  cause  of  action  shall  have  accrued, 
the  defendant  shall  "depart  from  and  reside 
out  of  the  State,  the  time  of  his  absence"  shall 
not  be  included  in  the  period  of  limitation. 
The  Supreme  Court  of  the  State,  discussiDi" 
that  provision,  said:  "The  expressions  *and 
reside  out  of  the  State'  and  'the  time  of  his 
absence'  have  the  same  meaniDg;  they  are  cor- 
relative expressions.  So  that  while  the  defend- 
ant in  this  case  resided  out  of,  he  was  absent 
from,  the  State,  and  accordingly,  until  he 
again  became  a  resident  of  the  State,  the  sus- 
pension of  the  operation  of  the  Statute  contin- 
ued." Burroughi  v.  Bloomer,  6  Denio,  582, 
585.  It  was  held  in  that  case,  as  well  as  in  two 
later  and  well  considered  opinions,  the  one  of 
the  Superior  Court  of  the  City  of  New  York, 
delivered  by  Mr.  J'ustice  Duer,  and  the  other 
r3591  ^^  ^^^  court  of  appeals,  delivered  bv  Judg^ 
^  ^  Selden,  that  where  a  defendant,  after  the  cause 
of  action  accrued  against  him,  departed  ^m 
and  resided  out  of  the  State  several  times,  re- 
turning to  the  State  in  the  intervening  periods, 
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all  the  times  of  absence  or  nonresidence 
to  be  added  together  and  deducted  from  the 
tem^of  limitation.  Fordy,  Babeock,  2  Sandl 
618,  627, 681;  Cole  v.  Je$iup,  10  N.  Y.  98, 104, 
107.  In  each  of  those  three  cases  it  was  not 
alleged  or  contended,  and  could  not  be  inferred 
from  any  language  in  the  pleadings,  or  in  the 
opinion,  that  the  defendant  changed  his  domi- 
cU  upon  each  departure  and  return.  To  the 
same  effect  is  Satterthwaite  t.  Abererombie,  28 
Blatchf.  808.  And,  in  a  very  recent  case,  the 
court  of  appeals  said:  "The  law  gives  a  cred- 
itor six  years'  continued  presence  of  his  debtor 
within  tke  State  after  the  cause  of  action  has 
accrued."  Bngd  v.  FitcKer,  102  N.  Y.  400. 
404.  8  Cent.  Rep.  808. 

To  give  a  different  meaning  to  the  word 
"residence,"  or  "resident '*  or  "reside"  in  that 
clause  of  the  New  York  Statute  of  Limitations 
which  relates  to  plaintiffs,  from  that  which  the 
courts  of  the  State  have  given  it  in  that  clause 
of  the  same  Statute  which  relates  to  defend- 
ants, as  well  as  in  various  statutes  of  the  State 
on  other  subjects,  would  produce  much  confu- 
sion. 

Assumine,  without  deciding,  that  the  testi- 
mony introduced  for  the  plaintiff  in  the  present 
case  would  warrant  the  impression  that  he  had 
obtained  a  domicil  in  the  State  of  New  York 
by  virtue  of  his  wife  and  family,  with  his  con- 
sent, bavins^  made  their  home  in  that  State, 
there  is  nothing  in  the  evidence  which  had  Uie 
slightest  tendency  to  show  that  bis  own  actual 
residence  was  in  the  State  of  New  York  for 
manv  years  prior  to  his  going  there  from  8t» 
Louis  m  December,  1888. 

To  illustrate  by  referring  to  other  statutes, 
let  us  suppose  that  the  plaintiff,  while  engaged 
in  business  in  St.  Louis,  had  brought  this  ao- 
tion  in  the  Supreme  Court  of  New  York,  im- 
mediately after  his  family  took  up  the^:  resi- 
dence in  Brooklyn.  Could  he  not  have  been 
compelled  to  give  security  for  costs,  under  sec- 
tion 8268  of  the  Code  of  Civil  Procedure, 
which  declarea  that  "the  defendant,  in  an  ac- 
tion brought  in  a  court  of  record,  may  require 
security  for  costs  to  be  given,  .  .  .  where  [3<ti 
the  plamtiff  was,  when  the  action  was  com- 
menced, ...  a  person  residing  without 
the  State."  Or,  if  the  defendant  in  this  action 
had,  within  the  same  period,  brought,  in  one 
of  the  courts  of  New  York,  a  suit  against  the 
present  plaintiff,  upon  a  cause  of  action,  for 
an  "injury  to  personal  property,  in  consequence 
of  negligence,"  it  could  not  be  doubl^,  in 
view  of  the  decisions  heretofore  cited,  that  an 
attachment  could  have  been  sued  out,  and  sus- 
tained, under  sections  685  and  686  of  the  Code, 
which  provide  that  a  warrant  of  attachment 
against  the  property  of  one  or  more  defendants 
in  such  an  action  may  be  granted  upon  the  ap- 
plication of  the  plaintiff,  where  it  appears  by 
affidavit  "that  the  defendant  is  ...  not 
a  resident  of  the  State."  Could  Penfield.  in 
the  last  case  supposed,  have  been  deemed  a  non- 
resident of  New  York,  when  sued  for  "an  in- 
jury to  personal  property  in  consequence  of 
negligence,"  and  under  the  same  facts  be  re- 
garded as  a  resident  of  New  York  if  he  sued 
the  same  party  "for  a  personal  injury  resulting 
from  negUgence?"  Could  he  be  deemed  ares* 
ident  of  the  State  for  the  purpose  of  bringing 
this    action,  immediately  after    his    family 
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reached  Brooklyn,  and  a  Donrcsident  if  the 
Railroad  Company  had,  at  the  same  time,  saed 
him  in  New  York,  and  taken  out  an  attach- 
ment  against  his  property?  The  answer  to 
these  quMtions  suggests  that,  in  yiew  of  the 
course  of  decisions  m  New  York,  the  plaintiff 
hy  retaining  his  residence  for  purposes  of  busi- 
ness in  St.  liouis,  did  not  become  a  resident  of 
New  York,  within  the  meaning  of  section  890, 
until  he  changed  his  actual  r^dence  to  that 
State.  If  he  had,  before  the  expiration  of  the 
period  limited  by  the  law  of  Tennessee,  quit- 
ted his  residence  in  Missouri  and  joined  his 
family  in  New  York  for  the  purpose  of  mak- 
ing tne  latter  State  his  residence  in  fact,  he 
would  haye  been  entitled  to  bring  his  action 
within  the  period  fixed  by  the  laws  of  New 
York  for  the  commencement  of  actions  like 
this  by  one  who  is  a  resident  of  that  State  when 
the  cause  of  action  accrues. 

As  under  the  evidence  the  Jury  could  not, 
by  any  reasonable  inference  m>m  the  proof, 
haye  found  that  the  plaintiff  became  himself  a 
rodent  of  New  York  within  a  year  after  the 
cause  of  action  accrued,  the  instruction  to  find 
for  the  defendant  was  right. 

Judgment  c^Hrmed, 


J.  P.  CLOUOH,  President  cf  the  ComfOiL 
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Session  of  thb  Lboislatttbb  of 
Idaho  Tebritobt.  Appt,, 

9. 

0.  H.  REED,  Chief   Clerk  of  the   Houbb 

OF  RSPBBSBNTATiyBS,  HT  AL. 

(See  8.  GL  B^port6r*B  ed.  881-879.) 

JdahaSuprems  Oowrt,  juriddietian  ef^lMiOtk- 
Pure  ^  IdaJuh-^ederal  gueiiianr^^autharity 
exercised  under  United  Statee-^mandamue  to 
wrreet  reeorde  of  Legislature— -power  of  court 
to  determine  fehetAer  Legislature  i$  lattfuUy 
constituted, 

1.  The  Sopreme  Oonrt  of  Idaho  Territorsr  has 

oriflioal  jurisdiotlon  to  Issue  writs  of  mandate, 

review,  prohibitioD,  hat>eas  oorpus,  and  all  writs 

necessary  to  the  exercise  of  its  appellate  jorls- 
dlotion. 

1.  The  Legislature  of  Idaho  has  power  to  confer 
SDOh  jurisdiction  on  that  eourt.  Sea  1910,  U.  8. 
Bey.  Stat.,  does  not  forbid  the  oonf enlng  of  such 
jurisdiction. 

B,  A  mandamus  Issued  upon  the  ground  that 
bodies  of  penK>ns  claimed,  hut  without  right*  to 
be,  respeotlyely,  the  lawful  CounoU  and  House 
of  Bepreeeotattyes  of  such  Territory,  ivurped 
the  leglslatiye  power  conferred  h j  Oongiess  up- 
on the  Legislatlye  Assembly  of  the  Territory  and 

VofTm,-^Whenmanda0nmwaiatm,  flee  nets  to 
If  *01uny  y.  Silllman,  4:  288. 

Am  to  mandamus  to  eontrcH  inferior  eourtsi  dtteri- 
ecom-eee  note  to  Ite  parte  Morgan,  m  VKL 
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passed  enactments  purporUng  to  be  laws  of  suoh 
Territory,  draws  in  question  the  lawful  ezistenoe 
of  those  bodies  as  such  Councfl  and  House  of 

'  Bepresentativee,  and  the  yalldity  of  the  author- 
ity which  they  haye  assumed  to  exercise  under 
the  United  States. 

L  A  eourt,  by  means  of  writs  of  mandamus  oper» 
atlng  upon  the  offloeis  of  legislatlye  bodies,  can- 
not make  up  the  records  of  the  proceedings  of 
those  bodies,  or  cause  alterations  to  be  made  in 
such  records  as  prepared  hy  the  officer  whoso 
duty  it  was  to  prepare  them. 

fi.  The  court*  In  a  case  that  does  not  Inyolye  the 
priyate  rights  of  litigants,  cannot  he  required  to 
determine  whether  or  not  particular  hodles  of 
persons  constituted  a  lawful  Legislatlye  Assem- 
bly. 

raos.  1188,  1184.] 

Arguf^  Jan.  ^7,  SS,  1890.    Decided  March  17^ 

1890. 

APPEALS  from  Judgments  of  the  Supremo 
Court  of  the  Territory  of  Idaho  sustaining 
demurrers  to  writs  of  mandamus.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arihur  Brown  uid  Lyitleton 
Price,  for  appellants: 

The  Judiciary  has  the  power  to  pass  upon 
the  legality  of  each  of  the  other  branches  of 
the  ^yemment. 

KiJhowm  y.  Thompson,  108  U.  S.  199  (26: 889); 
Bumham  y.  Morrisseg,  14  Gray,  226. 

A  court  will,  by  mandamus,  correct  tho 
most  solemn  records,  and  require  the  ministe- 
rial officers  charged  with  them  to  certify  to  tho 
truth  in  making  them,  and,  if  improperly 
made,  to  correct  them. 

EiU  V.  Goodwin,  66  N.  H.  441;  Wise  r. 
Bigger,  79  Va.  269;  Smith  v.  Moore,  88  Conn. 
105;  Farrett  v.  King,  41  Conn.  448;  Douglas 
County  Rood  Oo.  y.  Douglas  County,  6  Or.  878; 
State  y.  Whittet,  61  Wis.  862;  Pom.  Eq.  871. 
note;  2  Whart.  Ey.  988;  Qvfyer  v.  Fi^ns,  87 
Iowa.  618;  Chapman  y.  Hurd,  67  lU.  234; 
BeU  y.  Pike,  63  N.  H.  478;  HaU  v.  Summers- 
worth,  89  N.  H.  611. 

Where  there  are  two  Houses,  each  claiming 
to  be  the  rightful  one,  if  it  is  necessary,  for  the 

})roper  determination  of  the  yalidity  of  tho 
aws,to  say  which  House  was  rightfully  elected, 
the  court  may  do  it 

Justice's  Answer,  70  Me.  608;  Prince  v. 
SkiOin,  71  Me.  861;  Lamb  y.  Lynd,  44  Pa.  836. 

The  presiding  officer  has  the  right,  and  it  is 
his  duty,  when  the  time  arises,  to  adjourn  the 
legislatlye  body,  without  motion  from  that 
body. 

Rules  of  Prac  House  of  Rep.  274;  Journal 
49th  Cong.  887;  Jefferson's  Manual,  183; 
Cushing's  Manual,  §  627;  Cushing,  Law  Leg. 
Assem.  §§  290,  818;  mU  r.  Goodwin,  66  N. 
H.  441. 

The  recording  officer  must  be  goyemed  and 
controlled  by  the  presiding  officer. 

BeUY.PiiBe,SS^.Ji.m. 

In  matters  of  public  importance,  and  con 
ceming  the  public  alike,  any  citizens  may 
initiate   proceedings   in  mandamus,   and  be 
plaintiff  or  applicant  in  the  suit. 

High,  Ex.  Leg.  Rem.  §§  481-488;  Union 
Pae.  B.  Co,  v.  HaU,  91  iT  S.  864  (28:  432); 
EaU  V.  Union  POe.  B.  Co.  8  Dill.  621. 

Mandamus  wHl  lie  against  cabinet  officers. 

KenOaXl  v.  K  E  «f  U.  a  12  Pet.  608  (9: 
1214). 
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The  court  had  aaUi(»ril^  to  krae  the  nuui- 
dftrnus. 

U.  8.  r.  aOiun,  108  U.  8.  883  (36: 170);  El- 
Hi  T.  BriiM  County,  3  Gray,  871.  876;  Aw 
Orleans,  M.  S  T.  B,  Co.  v.  MiM.  113  U.  8. 17 
«8:  630);  People  v.  Behidlein,  96  N.  T.  134; 
U.  8.  V.  Pereheman,  83U.  8.  7  Pet.  74  (8:  618); 
Earrinffton  v.  J3b«dr,  111  U.  8.  796  (38:  603); 
U,  8.  ▼.  Oomet,  70  U.  8.  8  Wall.  766  (18:  316>. 

Mr,  0«  Am  Jenks,  for  appellees: 

Tbe  ezistenoe  and  terms  of  a  public  law  are 
not  Issuable.  The  oourti  may  determine 
whether  a  law  exists. 

Gardner  v.  Colleetor,  78  U.  a  6  Wall.  499 

£8:  890);  Watkine  ▼.  Bblman,  41  U.  8.  16  Pet 
\  (10:  878):  1  PhUlips,  Ev.  435,  note;  People 
T.  Highway  Comn.  64  N.  T.  376,  379;  People 
T.  I>evelin,  88  N.  T.  379  380.  381;  Fletcher  v, 
Pleek,  10  U.  8;  6  Cranch,  181  (8:  176);  Sher- 
man T.  8tory,  80  Cal.  368. 
The  legislative  journal  imports  absolute  verity. 

i^an  T.  Lyneh,  68  IlL  160;  8panaler  r. 
Jaeoby,  14  ID.  397;  Division  of  Howard  County, 
16  Kan.  311,  314;  8outh  Ottawa  ▼.  Perkins,  94 
V,  8.  360,377  (34:  164,  161);  OanfiMf  T.  Bar- 
wy,  78  U.  8.  6  WaD.  611  (18:  898):  Pbst  r. 
J[endaU  County,  106  U.  8.  667  (36:  1304). 

A  mandamus  does  not  confer  power  upon 
those  to  whom  it  is  directed. 

U.  8.  T.  Cla/rk,  96  U.  8.  778  (34:  6«6);  Car- 
roU  County  v.  IT.  A  85  U.  8.  18  Wall.  77  (31: 
778);  U.  8.  T.  Maeon  County,  99  XT.  8.  691  (35: 
888);  Eke  parte  BauHand,  104  XT.  8.  613  (36: 
864);  High,  Ex.  L^.  Rem.  §  83;  8eeretary  y. 
MeQarrahan,  76  tC  8.  9  Wall  398,  818  (19: 
579,  588);  U.  8  T.  BoutweU,  84  U.  8.  17  Wall. 
604  (31:  731);  Com.  y.  CoOey  Tufp.  39  Pa.  131. 

It  will  not  be  granted  to  undo  an  actakeady 
done. 

BaparU  Burlis,  108  U.  8.  388  (36 :  851):  Jfa9- 
well  y.  Burton,  3  Utah,  599;  Short,  Informa- 
tion, 350;  People  y.  Beardon,  49  Hun,  435. 

Want  of  lefinU  remedy  does  not  give  the  right 

High,  Bx.  Xeg.  Rem.  §  19,  note,  %  154,  note. 

The  writ  wiU  not  be  allowed  in  cases  in- 
lying distinctly  ouestions  of  law  and  fact, 
nor  wherein  the  action  invoked  inyolyes  Judg- 
ment and  discretion. 

U,  8,  y.  Comrs.  73  XT.  a  5  Wall.  568.  566 
(18:  693.  9&d):  Attala  County  r.  Grant,  9 
bmedes  A  M.  77,  47  Am.  Dec  104. 

Tbe  writ  must  be  issued  upon  affldayit  on 
application  of  par^  beneficially  interested. 

People  y.  Olds,  8  CaL  187;  People  y.  Thomp- 
son, 35  Barb.  78;  People  y.  Greene  County,  13 
Barb.  317;  High,  Ex.  Leff.  Rem.  ^  88. 

The  Supreme  Ck>urt  of  Idaho  had  no  original 
Jurisdiction. 

Curtis,  Jurisdiction  of  XT.  8.Courts.  93;  Bigot 
y.  Johnson  County,  78  U.  8.  6  Wall  166  (18: 
768). 

The  granting  or  refusal  of  a  mandamus  la 
discretionary. 

Union  P.  B.  Co.  r.  HaU,  91  U.  8.  854  (38: 
483);  BaU  r.  Lappius,  8  Or.  66;  8tate  y. 
Gracey,  11  Key.  388;  MeClung  y.  SiUiman,  19 
U.  S.  6  Wheat  598  (5:  840):  S'eln^aska  y.  Look- 
wood,  70  U.  8.  8  Wall.  389  (18:  48). 

The  Supreme  €k>urt  of  Idaho  had  no  Juria- 
diction  to  amend  or  purge  the  Journal  of  tbe 
House  of  Representatiyes. 

8tats  y.  Smith,  4  West  Rep.  101,  44  Ohio 
Bt  848;  State   y.  Moj/Ui,  6  Ohic^  868,  864; 
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Koehler  y.  JERS,  10  Iowa,  645;  Ms  Bekmis,  i 
Ck>lo.  535,  538;  Oooley,  Oonst  Um.  (5Ui  ed.) 
168,  nau  t7;  Territory  t.  OoftMi  (Utah)  16 
Pac.  Rep.  638,  639;  IMey  y.  Loaam  OfwUy, 
17  III  161;  South  Ottawa  y.  Pitrksns,  94  U.  8. 
364  (34:  156X 

The  oourt  win  take  Judicial  notice  of  aH 
facta  that  bear  upon  the  existenoe  of  the  stat- 
ute, and  decide  whether  such  a  law  exista. 

Dwarris,  8Ut  467;  1  Elent,  Com.  400;8edg. 
Stat,  and  Const  Law,  84;  4  Coke,  Inat.  36;  8 
Coke.  Inst  38;  Gardner  y.  Barney,  7S  X7.  8. 
6  Wall.  499.  611  (18:  890,  898);  Skammm  y. 
i6X0faf,  80  (}ia.  368. 

Mr,  Justies  Harlaii  dettyered  the  opinta 
of  the  oourt: 

They  cases  depend  upon  the  aame  principles 
of  law,  and  will  be  considered  together. 

It  appears  from  the  record  of  the  fim  ana 

glo.  j188)  that  upon  the  petitioo  of  the  appal- 
nt  to  the  Supreme  Court  of  the  Territory  of  [Mf] 
Idaho,  an  altematiye  writ  of  mandamua  waa 
issued,  stating  substantially  the  following  facts: 
The  appelUnt  was  and  is  the  president  of  tbe 
Council  of  the  15th  session  of  the  L^^islaturs 
of  Idaho,  and  the  appelltie  ia  the  aecretazy  of 
that  Territory.  On  the  60th  day  of  that  aea- 
sion,  February  7,  1889,  the  Council  contin- 
ued in  session  untfl  midnight  and  tbereafler 
imtil  about  one  o'clock  of  iSt  succeeding  mon- 
ing.  About  the  latter  hour  in  tbe  morain^  of 
the  8th  day  of  February,  1889,  a  oommuiuca> 
tioD  waa  reoeiyed  from  the  chief  derk  of  tbe 
House  of  RepreaentaPdyes,  announcfog  that  tbas 
body  had  elected  one  Qeorgt  P.  Wheeler  aa 
speaker  pro  tern.  The  petitioner  decHned  to 
receiye  that  message  aa  a  message  from  tbe 
House,  for  the  reaaon  that  the  latter  body  had 
no  authority  to  elect  aspeaker  after  tbe  expira- 
tion of  the  8ixt7  days  prescribed  for  the  sesrioa 
by  the  Act  of  Conffress;  and  the  petitioner,  aa 
president  of  the  Council,  announced  to  that 
body  and  declared  "that  becauae  tbe  boor  of 
13  oclock  and  after  had  arriyed,  and  tbe  time 
had  elapsed  in  which  the  said  Legislature  waa 
permitted  to  transact  business,  tnerefore  tbe 
said  Council  waa  adjourned  without  day. "  He 
then  inquired  of  the  chief  clerk  if  tbe  adjoun- 
ment  was  recorded  in  the  mioutes  of  the  pro- 
ceedings of  the  senion,  and  receiyed  from  him 
the  reply  that  it  was.  The  Council  tbeo  dla- 
persea,  and  the  petitioner  and  aome  of  tbe 
members  left  the  room,  after  which  other  i 
hers  pretended  to  reorganize  the  CouncO, 
to  elect  one  8.  F.  Taylor  p^erident  pro  i  . 
thereof,  and  to  elect  other  officers  of  the  Coon- 
dl,  and  also  aasumed  to  transact  legialatiye 
business,  passing  enactments  which  tbe  peiaoos, 
ao  pretendiuff  to  be  a  l^iislature,  claimed  were 
Acts  of  the  Ziegialature  of  the  15th  seasioo  of 
the  Territory.    Seyentean  Acts  were  ao  passed 


after  the  time  had  expired  for  holding 
aion  of  the  Legislature. 

The  writ  alK>  stated  that  in  making  up  a 
ord  of  the  sixtieth  day  of  tbe  legialatiye 
the  clerk  did  not  theieafter  ahow  him  tbe 
and  petitioner  neyer  saw,  vntH  after  tbe  drrk 
had  filed  with  E.  J.  Curtts,  the  secretaiy  of  tbe  ( 
Territory,  certain  papers  whldi  be  daisMd 
were  the  proceedings  of  the  sixtieth  day  of  tbe 
session  of  the  Council,  but  whidi.  In  fact,  were 
a  false  and  flcdtknia  account  of  tboae  prooead> 
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iDgt,  ilgiiedb7  8.F.TtTloT.aiidiioirigDedb!T 
petrooner,  pretldeiii  of  taa  douooll,  m  rMuired 
D7  its  rulet  and  prtcttoe.  The  peCWoiier  loimd 
tnatapartof  tM  mlnittet  or  reoords  had  been 
cat  out,  tod  that  there  were  three  itube  of 
leayee  whioh  had  been  a  part  of  the  former  pro- 
ceedion  of  the  reoorda  or  minutee  of  laid  eee- 
flion.  The  partof  the  minutee  reciting  that  the 
preddent  or  the  OonncQ  declared  tM  eearion 
adjourned,  and  hie  reasons  therefor,  had  been 
cot  out  and  were  omitted  from  the  minutee  aa 
filed  with  the  lecreury  of  the  Territory. 

On  the  Uth  of  Febroanr,  1889,  the  petitioner, 
at  the  president  of  the  CoundL  called  the  at- 
tention of  the  secretary  of  the  Territoiy  to  aaid 
«ut  leavea,  stating  to  him  the  proceedings  that 
ahould  haye  appMred  therein,  and  handed  to 
him  a  report  tnereof  aa  they  actually  oocorred, 
demaoding  that  the  same  be  inoorportted  with 
the  proceedinffs  of  the  Lea^slature,  and  record- 
«d  as  a  Dart  ox  the  proceeaings  of  the  Ck>nndl. 
The  defendant,  Edward  J.  Curtis,  declined  to 
record  the  adjournment  proceedings  sa  a  part 
of  the  proceedlDgs  of  the  Legislature.  The  pe- 
titioner then  ana  there  demanded  that  the  re- 
port as  furnished  by  him  be  cerUfled  to  Congress 
as  part  of  the  proceedings  of  the  Legislature  of 
Idaho  for  the  fifteenth  session.  But  defendant 
fef  uMd  to  report  the  said  adjounmaot  aa  a 
part  of  the  proceedings.  The  petitioDer,  after 
jiaTlog  stated  and  certifled  to  him,  aa  secrstaxr 
of  the  Territonr,  that  all  of  the  alleund  proceed- 
ings, wherein  it  was  stated  that  8.  F.  Taylor 
was  president  ptv  iMi.,  were  had  after  the  hour 
of  12  o'clock,  and  after  the  adjournment  of  the 
Council  br  the  preddent  thereof,  demanded 
that  the  subsequent  proceedings  and  pretended 
IcgiflUtion  be  not  recorded  as  a  partof  the  pro- 
clings  of  the  Legislature;  and,  if  already  re- 
corded, that  tlie  same  be  expunaed  from  the 
record  of  the  proceedings  of  the  loth  session  of 
the  LegisUture;  all  of  which  «he  secretary  de- 
clined to  do,  and  he  stiU  decUnea  to  treat  the 
proceedings  and  Acts  siimed  by  8.  F.  Taylor, 
prcaident  pro  Imi.,  aa  nuU  and  void,  and  threat- 
ens to  certify  them  to  Oongresf  aa  a  partof  the 
proceedings  of  the  Council. 

The  record  in  the  second  ease  (No.  1184) 
shows  that  upon  the  petition  of  H.  Z.  Burk- 
hart,  speaker  of  the  House  of  RepresentatiTee 
of  Idaho  Territory,  16th  sewioo,  an  altematiTe 
writ  of  mandamus  was  issued  against  Charles 
H.  Reed,  chief  derk  of  that  body,  and  Edward 
J.  Curtis,  secretary  of  the  Territory,  alleging 
the  following  facts: 

Tlie  defendant  Reed,  aa  such  chief  derk.  has 
In  his  possession  the  minutes  of  the  proceedings 
of  the  last  day  of  the  session  of  the  House  of 
RepresentatiTea,  which  minutes  have  been  read 
and  approved  by  that  body,  and  so  dedared  to 
it  then  and  there  br  the  nieaker  on  the  lastday 
of  such  session.  Thereafter  the  speaker  asked 
the  clerk  if  there  was  any  further  business  be- 
fore the  house,  and  tlie  latter  replied  there  was 
none.  After  the  hour  of  19  o'clock  midnight 
of  the  7th  day  of  February.  1889,  being  the  60th 
and  last  day  of  the  session,  tlie  pUintiif,  sa 
speaker  and  acting  aa  such,  announced  that  the 
tune  had  arriTed  when  by  the  Act  of  Conmss 
the  session  dosed  by  ItmitatkMi  of  tioM,  and  de- 
clared the  House  adjonmed  s^iis  dtfs.  To  that 
announcement  there  waa  sa  dissent  by  ^^ 
House  or  \rf  any  aiembar  thereof,  hot  all  ao- 
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quieioed  therein,  and  the  speaker,  acting  aa 
such,  adually  adjourned  the  House  after  the 
hour  of  13  o^lock  at  nicht  of  the  60th  day  of 
the  session.  Upon  sn(£  adjournment  he  and 
a  portion  of  the  representati?es  left  the  assem- 
bly room,  and  thereafter  sereral  members  of 
the  LegisUture  elected  a  speaker  and  assumed 
to  pass  Acta  and  to  perform  the  duties  of  the 
House. 

The  writ  in  this  case  alao  states  that  U  waa 
and  is  the  duty  of  the  defendant  Reed,  aa  chief 
derkf  to  make  and  keep  correct  and  true  min- 
utes of  the  doings  and  proceedings  of  the 
House,  and  upon  tnelr  ^proTal  by  the  speaker 
it  is  his  custom  and  du^  to  sicn  the  same  aa 
speaker.  But  Reed  wron^ulTy  and  frsudu- 
lently  faMfled  said  record  oi  the  minutes  of  the 
House  on  its  last  day's  session,  and  took  from 
and  kept  out  of  the  minutes  the  fact  that  the 
speaker  had  them  read  and  approred,  and  de- 
clared the  same  duly  approTca,  and  that  the 
maker  asked  the  derk  if  there  was  any  fur-  r«AKi 
ther  business,  to  which  the  latter  replied  that  ^9»oj 
there  was  none,  and  that  the  speaker  declared 
the  House  adjourned  without  day,  according 
to  the  lawa  of  the  United  States,  the  time  for 
the  limit  of  the  session  baring  expired.  Ha 
wrongly  and  falady  put  into  the  minutes  of 
the  last  day's  session  the  statement  that,  pend- 
ing the  reading  of  the  Journal,  the  speaker  left 
the  chair  and  went  out  of  the  House,  when,  in 
fact  he  did  not  leaTO  the  House  until  after  iu 
final  adjournment  The  defendant  Ree4  also 
neglected  and  refused  to  allow  the  speaker  to 
inspect,  rsTlse,  approTe  or  sign  the  minutes, 
ana  obtained  the  signature  thereto  of  one 
Qeorge  P.  Wheeler,  a  member  of  the  Legisla- 
ture, who  was  ndther  the  speaker  nor  the  ao> 
tual  speaker  pro  Um.  of  the  House.  He  filed 
with  the  defendant  Curtis,  secretary  of  the 
Territory,  said  falsified  minutes  as  the  true 
minutes  of  the  last  day's  searion,  although  the 
same,  aa  the  defendant  Curtis  knows,  were  not 
signed  by  the  speaker  as  the  law  and  custom 
require.  On  the  7th  day  of  February,  1880, 
demand  was  made  by  Lyttleton  Price,  in  be- 
half of  the  speaker,  the  pUdntUf  herein,  that 
Curtis  do  not  record  or  treat  the  proceedings 
after  said  adjournment  as  the  proceedings  of 
the  House,  x  et  Curtis,  as  secretary,  is  wrong- 
fully claiming  and  pretending  that  said  falae 
and  incorrect  minutes  are  the  real,  true  and 
correct  Joumala  and  minutes  of  the  House, 
and  is  threatening  to  continue  so  to  do,  and  to 
record  and  preserre  thoee  minutes  aa  a  record 
of  the  proceedings  of  the  House  on  the  last  day 
of  ita  ihth  session. 

These  are  the  etsentlal  facts  diadosed  by  the 
altemaU?e  writs  of  mandamus. 

By  the  writ  in  the  first  case  the  defendant 
Curtis  was  commanded  '*to  record  the  said  re- 
port of  the  said  prooeedinn  of  the  said  Coun- 
cfl,  aa  a  part  of  tne  proceedings  of  the  fifteenth 
sesision  of  the  Legislature  of  Idaho  Territory.* 
and  "to  expunge  from  the  records  of  the  nid 
sixtieth  day  of  the  session  aU  the  proceedings 
assumed  to  have  been  done  while  9.  F.  Taylor 
is  alleged  to  be  president  of  the  Coundl,  and 
to  Btrike  from  the  files  and  reoorda  of  the  laws 
•f  Idaho  thoae  pretended  AeU  of  legislation 
signed  bj  8.  F.  Taykir  as  prsakleat  af  the 
Council,  or  show  oause,"  etc 

The  writ  in  the  other  caaa  iwenisrt  ^m 
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defendaotfl  ''to  brine  such  minuteB  and  pre- 
[366]  tended  minutes  and  journal  of  said  House  of 
RepresentatiTes  into  court,  that  the  same  may 
be  corrected  so  as  to  state  the  facts,  and  that 
•aid  Charles  H.  Reed  correct  the  same  in  ac- 
cordance with  the  facts,  so  that  it  may  appear 
in  the  proper  place  in  the  minutes  that  said 
speaker  asked  the  clerk  if  there  was  any  fur- 
ther business  before  the  House,  and  that  the 
clerk  said  there  was  not.  and  that  thereupon 
the  minutes  were  read  and  approved,  and 
that  thereupon,  it  then  being  12  o'clock  mid- 
night, the  said  speaker  announced  to  the 
House  that,  the  time  having  arrived  when  the 
session  must  close  according  to  the  law  of  Con- 
gress, he  therefore  now  declared  the  House  ad- 
journed nne  die,  and  that  to  the  said  announce- 
ment of  the  expiration  of  the  time  of  the  session 
there  was  no  dissent,  and  that  to  the  said  order 
of  final  adjournment  there  was  no  objection; 
and  that  in  every  way  and  manner  and  particu- 
lar said  Reed  make  said  minutes  correspond 
with  the  facts,  and  be  a  fuU,  true  and  com- 
plete record  of  said  last  day's  session  of  said 
House  of  Representatives,  and  be  nothing  other- 
wise; and  that,  after  being  so  corrected,  the 
suid  speaker,. H.  Z.  Burkh8rt,may  have  an  op- 
portunity to  sign  Mdd  minutes  as  corrected; 
that  the  same  be  returned  to  the  defendant 
Edward  J.  Curtis,  as  such  secretary,  or  that, 
failing  so  to  do,"  cause  be  shown,  etc. 

In  each  case  there  was  a  demurrer  upon  these 
grounds:  (1)  The  court  has  no  jurisdiction  of 
the  person  of  the  defendant  or  of  the  subject  of 
the  proceeding.  (2)  The  plaintiff  has  no  legal 
capacity  to  sue.  (8)  The  petition  end  writ  do 
not  state  facts  sufficient  to  constitute  a  cause  of 
action  or  proceedings  of  this  kind.  (4)  The 
writ  is  ambiguous  and  uncertain.  In  the  sec- 
ond case  an  additional  ground  was  assigned  to 
the  effect  that  several  causes  of  action  were 
Improperly  united.  The  demurrers  were  all 
sustained,  and  the  applications  for  writs  of 
mandamus  denied. 

Certain  questions  of  jurisdiction  raised  by 
[368]  ^^  appellees  must  be  first  examined.  It  is  con- 
tended by  them  that  the  Supreme  Court  of 
Idaho  has  no  original  jurisdiction,  and  that,  if 
it  had,  no  appeal  lies  from  its  judgment  in  this 
case.  Neither  of  these  propositions  are  sound. 
The  Revised  Statutes  of  the  United  States  ex- 
pressly declare  that  the  jurisdiction,  both  ap- 
pellate and  original,  of  the  courts  of  Idaho 
^•shall  be  limit^  by  law."  ^  1866.  And  by 
lection  8816  of  the  Revised  Statutes  of  Idaho 
it  is  provided  that  the  jurisdiction  of  the  Su- 
preme Court  of  that  Territory  shall  be  original 
and  appellate,  and  that  "its  original  jurisdic- 
tion extends  to  the  issuance  of  writs  of  man- 
date, review,  prohibition,  habeas  corpus  and 
all  writs  necessary  to  the  exercise  of  its  appel- 
late jurisdiction.'*  Of  the  power  of  the  Le^ 
lature  of  Idaho  to  confer  original  jurisdiction 
upon  the  Supreme  Court  of  the  Territory  in 
such  cases,  there  can  be  no  doubt.  Its  power 
extends  to  all  rightful  subjects  of  legislation  not 
inconsistent  wiUi  the  Constitution  and  laws  of 
the  United  States.  Rev.  Stat.  U.  8.  §  1861. 
The  jurisdiction  of  the  several  courts  of  the 
Territoiy  is  a  rightful  subiect  of  legislation, 
and  the  above  provision  Is  not  inconsistent 
with  the  Constitution  or  any  Act  of  Congress. 

It  ii  oontended,  however,  that  the  provision 
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that  each  of  the  district  courts  in  certain  Tcr> 
ritories,  including  Idaho,  "shall  have  and  ex- 
ercise the  same  jurisdiction,  in  all  cases  aristo^ 
under  the  Constitution  and  laws  of  the  United 
States,  as  is  vested  in  the  circuit  and  district 
courts  of  the  United  States"  (Rev.  Stat  U.  & 
S  1910),  confers  original  jurisdiction,  in  caeee 
of  that  character,  only  upon  the  territorial  dis- 
trict courts.  But  that  section  is  not  to  be  so 
interpreted.  It  does  not  forbid  the  Legislature 
from  giving  original  jurisdiction  to  the  district 
courts  of  the  Territory  in  cases  other  than  those 
therein  named.  Accordingly,  by  the  Revised 
Siatutes  of  Idaho  the  jurisdiction  of  the  district 
courts  of  the  Territory  is  extended  to  aD  drO 
actions  for  relief  formerly  given  in  courts  of 
equity;  in  which  the  subiect  of  litigation  is  not 
capable  of  pecuniary  estimation;  in  which  tb9 
subject  of  htigation  is  capable  of  such  estima- 
tion, and  which  involve  the  title  or  pooDossfon 
of  real  estate,  or  the  legality  of  any  tax,  unjost 
assessment,  toll  or  municipal  fine;  to  all  special 
proceedings;  to  the  issuing  of  writs  of  man- 
date, review,  prohibition,  habeas  corpus  and 
all  writs  necessary  to  the  exercise  of  its  pow-  [SH} 
ers,  and  to  the  trial  of  indictments.  Rev.  Stat. 
Idaho,  §^  8880.  Nor  does  section  1910  of  the 
Revised  Statutes  of  the  United  SUtes  forbid  the 
Territorial  Legislature  from  conferring  original 
jurisdiction  upon  the  Supreme  Court  of  the 
Territory  in  cases  named  in  section  8816  of  the 
Revised  Statutes  of  Idaho,  although  such  cases 
may  depend  upon  questions  arising  under  the 
Constitution  or  laws  of  the  Unitea  Statea.  If 
Congress  had  intended  to  confer  upon  the  dis* 
trict  courts  of  the  Territories  named  exclusive 
jurisdiction  in  the  class  of  cases  named  in  sec- 
tion 1910,  it  would  have  so  declared  in  express 
terms. 

This  question  has  been  adverted  to  because 
the  jurisdiction  of  this  court  to  review  the 
judgment  below  depends  upon  the  inquiry 
whether  the  present  case  is  embraced  by  sec- 
tion 3  of  the  Act  of  March  8, 1885,  authorizing 
this  court ,  without  regard  to  the  sum  or  value 
in  dispute,  to  review  the  jud^ent  or  decree 
of  the  supreme  court  of  a  'Temtory,  in  any  case 
in  which  is  drawn  in  question  the  validity  of 
an  authority  exercised  under  the  United  States. 
28  Stat  448,  chap.  855.  Do  the  cases  now  be- 
fore us  raise  any  Question  as  to  the  validity  of 
an  authority  exercised  under  the  United  States? 
We  are  of  opinion  that  they  do.  By  the  Re- 
vised Statutes  of  the  Unitea  States,  the  legis- 
lative power  in  each  Territory  is  vested  in  the 
governor  and  a  Legislative  Assembly,  the  lat- 
ter to  consist  of  a  CouncU  and  House  of  Repre- 
sentatives. §  1846.  The  alternative  writ  of 
mandamus  proceeds  upoh  the  ground  Uiat  a 
body  of  persons  claimed,  but  without  right, 
to  be,  respectively,  the  lawful  Council  and 
House  of  Representatives  of  the  Territory, 
usurped  the  legislative  power  conferred  if 
Congress  upon  the  Legislative  Assembly  of  the 
Temtory,  and  passed  enactments  purporting 
to  be  laws  of  such  Territory.  In  each  case  fi 
directly  drawn  in  question  the  lawful  existence 
of  those  bodies  as  the  Council  and  House  of 
Representatives  of  the  Territory,  and,  conse- 
quently, the  authority  which  they  have  as- 
sumed, as  the  Legislative  Assembly  of  the  Te^ 
ritory,  to  exercise  under  the  Unitea  States.  In 
this  respect  the  present  case  differs  from  BaU^ 
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more  S  P,  B,  €h.  y.  Hapkiiu,  180  U.  8. 
810,  225  [82:  906.  912],  upon  writ  of  error 
to  tka  Supreme  Court  of  the  District  of  Col- 
umbia. Id  that  case  it  was  held  that  the 
words  Id  the  Act  of  March  8,  1885  (28  Btat 
448,  chap.  855),  the  yalidity  of  a  * 'statute  of  or 
au  authority  exercised  under  the  United  States/' 
do  not  embrace  a  case  which  depends  only  on 
a  Judicial  construction  of  an  Act  of  Congress, 
there  being  no  denial  of  the  power  of  Congress 
to  pass  the  Act,  or  of  the  right  to  enjoy  what- 
ever privileges  are  ranted  by  it.  The  case 
now  before  us  is  within  the  very  letter  of  the 
Act  of  1885  because  there  is  drawn  in  question 
the  validity  of  an  authority  exercised  under 
the  United  States.  OlayUmy.  Utah  TerriUyry, 
182  U.  8.  682,  687  [88:  455,  456].  It  is  con- 
sequently our  duty  to  inquire  whether  the 
the  court  below  erred  in  withholding  the  re- 
lief asked  by  the  petitioners. 

It  is  clear  that  sueh  relief  cannot  be  granted 
without  deddine  that  the  body  over  which 
Qeom  F.  Wheeler  presided  was  not  the  law- 
ful House  of  Representatives;  that  the  one 
over  which  8.  F.  Tavlor  presided  was  not  the 
lawful  CouncU;  ana  that  the  minutes  filed 
with  the  secretuy  of  the  Territory,  purporting 
to  be  the  record  of  the  proceedings  of  the  last 
day  of  the  fifteenth  session  of  the  Legislature, 
were  not  true  minutes  of  that  day's  session 
prior  to  its  legal  termination,  but  were,  in 
part,  minutes  cKf  the  proceedings  of  persons 
who  did  not  constitute  the  Council  ana  House 
of  Representatives  of  the  Territory.  Those 
facts  being  determined  in  favor  of  the  petition- 
ers the  court  is,  in  effect,  asked  to  take  these 
minutes  into  its  own  custody  or  under  its  con- 
trol; to  cause,  them  to  be  corrected  in  accor- 
dance with  the  facts  as  alleged  by  the  petition- 
ers to  exist;  to  order  them,  after  being  thus 
corrected,  to  be  filed  in  the  office  of  the  secre- 
tary of  the  Territory,  as  the  only  true  records 
of  the  legislative  proceedings  in  question;  and 
to  require  that  officer  to  expunge  from  the 
files  and  records  of  the  laws  of  the  Territory 
the  Acts  passed  while  Taylor  and  Wheeler  as- 
sumed to  be  the  presidmg  officers,  respec- 
tively, of  the  Council  ana  House  of  Repre- 
sentatiyes  of  the  Territory.  And  this  relief, 
it  is  to  be  observed,  is  not  asked  by  anyone 
claiming  to  have  a  beneficial  interest  ui  defeat- 
ing or  in  sustaining  the  enactments  passed  by 
the  two  bodies  alfeged  to  have  usurped  the 
functions  of  a  legislative  assembly.  Rev.  Stat 
Idaho,  §  497a 

We  are  all  of  opinion  that  there  was  no 
error  in  denying  these  applications  for  writs  of 
mandamus.  We  have  not  been  referred  to  any 
adjudged  case  that  would  Justify  a  court  in 
giving  the  relief  asked  by  the  petitioners.  And 
we  do  not  suppose  that  such  a  case  can  be 
found  in  any  State  whose  powers  of  fi;ovem- 
meot  are  distributed — as  is  the  case  in  £e  Ter- 
ritory of  Idaho — among  separate,  independent 
and  co-ordinate  depar&ients,  the  legislative, 
the  executive  and  the  Judicial.  12  Stat.  808, 
chap.  97;  Rev.  Stat  U.  S.  1841.  1846,  1907. 
'*One branch  of  thegovemment,"  this  court 
said  in  the  Sinking  mtnd  0au9,  99  U.  S.  700, 
718  [25:  496, 501],  "cannot  encroach  on  the  do- 
main of  anc^er  without  danger.  The  safe^ 
of  our  institutions  depends  in  no  small  degree 
on  a  strict  obsoranoe  of  this  salutary  rme." 
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It  is  not  one  of  the  functions  of  a  court  to  mako 
up  the  records  of  the  proceedings  of  legislative 
bodies.  Nor  can  it  be  required,  in  a  case  not 
involving  the  private  interests  of  parties,  to  de- 
termine whether  particular  bodies,  assuming 
to  exercise  legislative  functions,  constitute  a 
lawful  legislanve  assembly.  Such  a  question 
might  indeed  arise  in  a  suit  depending  upon  an 
enactment  passed  by  such  an  assembnr.  And 
it  might  be  that,  in  a  case  of  that  character, 
and  under  some  circumstances,  the  court  woula 
be  compelled  to  decide  whether  such  an  enact- 
ment was  passed  by  a  legislature  having  legal 
authority  to  enact  laws.  How  far  in  the  decis- 
ion of  such  a  auestion  the  Judiciary  would  be 
concluded  by  the  record  of  the  proceedings  of 
those  bodies,  deposited  by  the  person  whose 
duty  it  was  to  keep  it  with  the  officer  desig- 
nated by  law  as  its  custodian,  are  questions  we 
have  no  occasion  at  this  time  to  consider.  It 
is  sufficient  for  the  disposition  of  the  present 
case  to  say  that  the  court  below  properly  re- 
fused to  lay  its  hands  upon  what  purported  to 
be  the  record  of  the  proceedings  of  the  Legis- 
lative Assembly  of  Idaho,  in  the  custody  of  the 
secretary  of  that  Territory,  and  to  cause 
changes  or  alterations  to  be  therein  made. 

The  cases  cited  by  the  appellants  do  not  as- 
sert any  different  doctrines  in  respect  to  Uie 
power  of  the  courts  over  the  reconl  of  the  pro- 
ceedings of  a  co-ordinate  department  of  gov- 
ernment They  go  no  further  than  to  assert 
the  rule  that  a  vmt  of  mandamus,  where  there 
is  no  other  adec^uate  remedy,  may  be  granted 
to  compel  infenor  tribunals,  corporations  and 

Snblic  officers  or  agents  to  perform  purely  min- 
terial  duties,  in  respect  to  which  there  is  no 
discretion  to  be  exercised.  Rev.  Stat.  Idaho, 
g  4977.  Svdi  eases  do  not  sustain  the  propo- 
sition that  the  Judiciary,  by  means  of  writs  of 
mandamus  operating  upon  the  officers  of  legis- 
lative bodies,  may  supervise  the  makioff  up  of 
the  records  of  the  proceedings  of  those  bodies, 
or  cause  alterations  to  be  made  in  such  records 
as  prepared  by  the  officer  whose  duty  it  was  to 
prepare  them.  Much  less  do  they  justify  the 
court  in  a  case  that  does  not  in  volye  the  pnvato 
rights  of  litigants,  to  determine  whether  partic- 
ular bodies  of  persons  constituted  a  lawful  leg- 
islatiye  assembly. 
The  judgment  in  each  ea$e  ii  t^ffirmed. 


W.  L.  THOMAS,  Police  Serjeant  of  the  Citt 
OF  Richmond,  Appt.^    ^ 
«. 

WILSON  LONET. 

(See  8.  0.  B6  Londu^  Beporter^s  ed.  87!^-377.) 

Notary  pMic,  depositiom  btfore,  in  contested 
election  of  member  of  Oongreee— officer  of 
United  8UUee—mtne»e-~pefirjury  in  eueh  dep- 

VoTtL—The  oath  must  he  UncfuOiy  adminietered  by 
competent  aiuUiontyn  to  eonciet  of  porfmy.  Bee 
noU  toU.  8.  y.  Oartiis,  27:  684. 

When  haJbeae  eonme  fnoy  Unte,  amA  %Dhen  nol; 
andfrom  i0hat  eonrtt,  amd  by  ¥>hal  judges;  what 
waybein^fiHredintobywritof.  Bee  note  to  CJ.  8.  v. 
Hamilton,!:  tfOi 

What  qflutHom  may  be  eonaidered  en  habeas  ear* 
put.    BeefiolstoJBbipart«Oarll,l7:S81 
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Mitiofir—offlBfm  aQointi  Uhited8tate$ 

not  be punuhsdhy  jvstiee cf  thipeace—hdbMt 

eorptu, 

L  A  notaiT  pabllo,  or  other  offlcer  deslffiiated  bj 
OongreM  to  take  depoBittons  in  CMO  of  ft  contested 
election  of  a  member  of  the  Home  of  Bepresen- 
tatlves  of  the  United  States,  performs  this  fano- 
tion  under  fhe  authority  of  Congress,  and  not 
under  that  of  the  State. 

S.  Testimony  taken  In  snoh  a  case  by  deposition 
before  a  notary  public  stands  on  the  same  ground 
as  if  taken  before  a  judge  or  offloer  of  the  United 
States. 

t,  A  witness  so  giving  his  testimony  In  saoh  a  case 
is  accountable  for  the  truth  of  Ids  testimony  to 
the  United  States  only. 

•4.  Perjury  committed  in  so  testifying  is  an  offense 
against  the  United  States  and  within  the  ezchislTe 
jurisdiction  of  its  oourts,  and  oannot  be  punidied 
in  the  oourts  of  the  State. 

ib  One  who  is  in  custody  on  a  warrant  from  a  jna- 
tice  of  the  peace  for  perjury  in  giving  his  depo^ 
tlon  before  a  notary  public,  as  a  witness  in  a  case 
of  a  contested  election  of  a  member  of  Oongress, 
may  be  discharged  on  writ  of  habeas  oorpus  by 
the  United  States  oircult  oourt. 

ib  The  power  of  punishlog  a  witness  fOr  testifying 
falsely  in  a  judicial  proceeding  betongs  peculiarly 
to  the  government  in  whose  tribunals  that  pro- 
ceeding is  had. 

[No.  1118.1 

J9ubm$tUd  Jan.  f  1,1890.  DeMed  Mmnh  »4tl890. 

APPEAL  from  a  ludjcment  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Vir^nia  discharging  upon  hab«i8 
corpus  Wilson  Loney  from  imprisonment  under 
a  warrant  of  arrest  from  a  Justice  of  the  peace 
of  the  City  of  Richmond,  Virginia,  upon  a 
complaint  charging  him  with  pequry  in  giving 
his  aepoeiUon  as  a  witness  before  a  notary  pub- 
lic of  the  city  in  the  case  of  a  contested  elec- 
tion of  a  member  of  the  House  of  Representa- 
tives of  the  United  States.  Affirmed, 
Opinion  below,  88  Fed.  Rep.  101. 

Statement  by  Mr.  Justice  QrtLyt 
This  was  a  writ  of  habeas  corpus,  nanted 
upon  the  petition  of  Wilson  ix>ney,  oy  the 
circuit  court  of  the  United  SUtes.  to  Uie  police 
sergeant  of  the  City  of  Richmona,  in  the  State 
of  V  irginia,  who  Justified  his  detention  of  the 
prisoner  under  a  warrant  of  arrest  from  a  Jus- 
tice of  the  peace  for  that  dty  upon  a  qomplaint 
charging  him  with  willful  perjury  committed 
on  February  2,  1889,  in  giving  lus  deposition 
as  a  witness  before  a  notair  public  of  the  city 
in  the  case  of  a  contested  election  of  a  member 
of  the  House  of  Representatiyes  of  the  United 
States. 

The  circuit  court  discharged  the  prisoner, 
upon  the  ground  that  the  offense  char«Mi 
against  him  was  punishable  only  under  g  5893 
of  the  Revised  Statutes,  and  was  within  the 
ezclusive  cognizance  of  the  oourts  of  the 
United  States.  88  Fed.  Repi  101.  The  re- 
spondent appealed  to  this  court 

Meeere,  R.  A.  Ajers,  Att^Oen.  of  Vlr- 
gioia,  and  J.  R..Tvieker  for  appellant. 
(No  counsel  t<x  appellee.) 

Mr,  Juitice  Graj  delivered  the  opinion  of 
the  court: 
By  the  Constitution,  the  Judicial  power  of 
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the  United  States  Is  vested  in  ttie  courts  of  Os 
United  States.  Art  8,  sec.  1.  By  the  statutes 
of  the  United  Statesi  those  courts  have  jurls- 
dictioo,  exclusive  of  the  courts  of  tbe  several 
States,  of  "all  crimes  and  offenaas  eogniasbls 
under  the  authority  of  the  United  States"  (Ber. 
Stat  S  711,  d.  1);  and  the  circuit  courts  of  the 
United  States  have  exclusive  cognlsaiioa  of  afl 
such  crimes  snd  offenses,  except  whero  otticr> 
wise  provided  by  law,  the  principal  exoeptkw 
being  where  concurrent  JunsdictKm  Is  givw  t» 
the  district  courto  of  the  United  States  (Rev. 
Stat  g  829,  cL  20:  Act  of  August  18,  1888^ 
chap.  866,  g  1,  25  Stat  484);  and  it  is  dedared. 


by  way  of  greater  caution,  that  nothing  co^ 
talced  in  the  Crimes  Act  of  the  United  States 
"shall  be  held  to  tMk»  away  or  impair  the 
Jurisdiction  of  the  courta  of  the  several  States 
under  the  laws  thereof."    Rev.  Stat  §5828. 

The  House  of  Representatives  of  the  United 
States  is  made  hy  the  Constitution  the  Judge 
of  the  elections,  returns  and  qualiflcadoos  of 
iU  own  members.    Art  1,  sec  S. 

Congiess  has  regulated  by  law  the  form  ii 
which  notice  of  a  oontested  election  may  be 
ffiven  and  answered,  and  the  time  and  manner 
In  which  depositions  oo  oath  of  witnesses  la 
such  cases'may  be  taken  and  returned  to  the 
House  of  Representatives  by  a  Judge  of  any 
court  of  the  United  States,  or  of  a  court  A 
record  of  any  State,  or  by  any  mayor  or  re- 
corder of  a  city,  or  bv  any  register  la  bank- 
ruptcy OT  notarr  public,  or,  it  the  parties  so 
agree,  by  any  officer  authorized  to  take  depool-  [9ViI 
tions  by  the  laws  of  the  State  or  of  the  United 
States;  and  has  provided  for  the  ponlshiiieBt 
of  sudh  witnesses  failing  to  attend  and  testify 
after  being  duly  summoned.  Rev.  Stat  SS 10^ 
180;  Act  of  llarch  2,  1887,  diap.  818  (S4  8t^ 
445). 

Congress  has  also  enacted  that  every  petioa. 
having  taken  an  oath  to  testify  truly,  "befon 
a  competent  tribunal,  officer  or  wnoa,  ttt  any 
case  in  which  a  law  of  the  United  States  au- 
thorizes an  oath  te  be  administered,"  who 
wiUf  uU  V  and  contrary  to  such  oath  states  aay 
materisl  matter  whldi  be  does  not  believe  ta 
be  true,  Is  guilty  of  pertury,  and  shall  be  pos- 
Ished  by  fine  and  Impnsonmeot  Rev.  Stat 
§5892. 

The  laws  of  Ylrainta  indeed  provide  that 
notaries  public  shall  oe  appointed  oy  tl>e  gov- 
ernor of  the  State;  and  may  take  "any  oath 
or  affidavit  required  by  law,  which  Is  not  of 
such  nature  that  it  must  be  made  in  ooort* 
Virginia  Code  of  1887,  g§  028,  178.  Bat  the 
oath  of  a  witness  In  the  case  of  a  oootested 
election  of  a  member  of  the  House  of  Repre- 
sentatives of  the  United  States  Is  act  required  « 
by  any  law  of  Virginia,  but  Is  aa  oath  autboiw 
ized  to  be  administered  by  the  laws  of  ibe 
United  States,  and  by  thoee  laws  only;  and  the 
witness  gives  his  testimony  In  obedieoce  lo 
those  laws,  and  not  In  the  performance  of  aoj 
dutv  which  he  owes  to  the  State  in  which  hk 
testimony  is  taken. 

Any  one  of  the  officers  designated  by  Ca» 
gross  to  take  the  depodHoiis  of  audi  wttnesses 
(whether  he  Is  appointed  by  the  United  States^ 
such  as  a  Judge  of  a  federal  court  or  a  legists 
la  bankruptcy,  or  by  the  State,  soch  ss  a 
Judge  of  one  of  ita  oourts  of  record,  a  ssayor 
or  recorder  of  a  elty,  or  a  aolary  pab&cv 
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perfomiB  this  function,  not  under  any  su- 
thori^  derived  from  the  8tatt»  but  solely 
under  the  authority  conferred  upon  him  by 
Congrefls,  and  in  a  matter  concerning  the  go?- 
eroment  of  the  United  States. 

Testimony  taken  with  the  single  object  of 
beins  returned  to  and  considered  by  the  House 
of  I&presentativei  of  the  United  States  exer- 
cising the  Judicial  power.  Tested  in  it  by  the 
Constitution,  of  Juoffing  of  the  elections  of  its 
members,  and  taken  before  an  oflScer  designated 
by  Congress  as  competent  for  this  purpose  and 

3T51  ^^^^£»  ^  authority  to  do  this  from  no  other 
-*  :souroe,  stands  upon  the  same  ground  as  testi- 
mony taken  before  any  Judge  or  officer  of  the 
United  States,  and  perjury  In  giving  such  tes- 
timony Is  punishable  in  the  courts  of  the  United 
States.  Unitsd  8UUn  r-  BaO^,  84  U.  &  9 
Pet  288  [9:  118]. 

There  are  cases  (the  most  familiar  of  which 
•re  those  of  making  and  uttering  counterfeit 
money)  in  which  the  same  act  may  be  a  viola- 
tion of  the  laws  of  the  State,  as  well  as  of  the 
laws  of  the  United  States,  and  be  punishable 
by  the  Judiciary  of  either.  Fmy,  Ohio,  46  U. 
B.  6  How.  410  [18:  2181;  Unitdd  States  v. 
Marigold,  60  U.  S.  9  How.  660  [18:  2671; 
Moart  v.  ICUnoU,  90  U.  8.  14  How.  18  [14: 
B06];  B9  parte  SMM,  100  U.  S.  871,  890126: 
717,  7241;  Orati  r.  Ifbrth  OaroUna^  182  U.  S. 
181  [88:  287]. 

But  the  power  of  punishmg  a  witness  for 
testifying  falsely  in  a  Judicial  proceeding  be- 
longs  pMuliarly  to  the  government  in  whose 
tribunals  that  prooeedioflr  is  had.  It  is  essen- 
tial to  the  impartial  ana  efficient  administra- 
tion of  Justice  in  the  tribunals  of  the  nation, 
that  witnesses  should  be  able  to  testify  freely 
b^ore  them,  unrestrained  by  legislation  of  the 
State,  or  by  fear  of  punishment  in  the  state 
courts.  The  administration  of  Justice  in  the 
national  tribunals  would  be^greatly  embarrassed 
and  impeded  if  a  witness  testifying  before  a 
court  of  the  United  States,  or  upon  a  contested 
election  of  a  member  of  Congress,  were  liable 
to  prosecution  and  punishment  in  the  courts  of 
•  the  State  upon  a  charge  of  perjury,  preferred 
by  a  disappointed  suitor  or  contestant,  or  in- 
stigated by  local  passion  or  prejudice. 

A  witness  who  gives  his  testimony,  pursuant 
to  the  Constitution  and  laws  of  the  United 
States,  fai  a  case  pending  in  a  court  or  other 
ludidal  tribunal  of  the  United  States,  whether 
he  testifies  in  the  presence  of  that  tribunal,  or 
before  any  magistrate  or  officer  (either  of  the 
nation  or  of  the  State)  designated  by  Act  of 
Congress  for  the  purpose,  u  accountable  for 
the  truth  of  his  testimony  to  the  United  States 
only;  and  perjury  committed  in  so  testifying 
is  an  offense  agamst  the  public  justice  of  the 
United  States,  and  within  the  exclusive  Juris- 
diction of  the  courts  of  the  United  States,  and 
cannot  therefore  be  punished  in  the  courts  of 

'3761  Virginia  under  the  general  provision  of  her 
statutes  that  "if  any  person,  to  whom  an  oath 
is  lawfully  administered  on  any  occasion,  will- 
fully swear  falsely  on  such  occasion  touching 
any  material  matter  or  thiug,"  he  shall  be 
guiltv  of  perjuiy.     Virginia  Code  of  1887, 

It  has  accordingly  been  held  by  the  Supreme 
Court  of  New  Hampshire,  in  an  able  opinion 
of  OM^  Juitiee  Parker,  that  the  courts  d  a 
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State  have  no  Jurisdiction  of  the  crime  of  pei 
Jury  committed  in  an  examination  before  a 
commissioner  under  the  United  States  Bank- 
rupt Act  (State  v.  Pike.  16  N.  H.  88);  by  Mr. 
Jtutiee  Bradley,  affirming  a  decision  of  Judge 
Erskine,  as  well  as  by  the  Supreme  Courts  of 
Tennessee  and  of  Georgia,  that  the  state  courts 
have  no  Jurisdiction  of  perjury  in  testifjinff 
before  a  commissioner  of  the  arcuit  court  of 
the  United  States  (Bx  parte  Bridges,  2  Woods. 
428;  SO.eub  nam.  Brawn  v.  United  States,  14 
Am.  L.  Ii»g.  N.  S.  666;  State  v.  SheUeff,  11 
Lea  (Tenn.)  694;  Boss  v.  StaU,  66  Ga.  192); 
and  by  the  courts  of  other  States,  that  they 
have  no  Jurisdiction  of  perjury  in  making  an 
affidavit  under  the  Acts  of  Congress  relating  to 
the  sale  of  public  lands.  State  v.  Adams,  4 
BUckf.  146;  PeapU  v.  Kttty,  88CaL  146;  StaU 
V.  KirkwUriek,  82  Ark.  117. 

The  decisions  in  the  Supreme  Courts  of 
Pennsylvania  and  of  New  Hampshire,  cited 
for  the  appellant,  holding  that  the  Judiciary  of 
a  State  has  Jurisdiction  of  perjuir  conmiftted 
in  a  proceeding  for  naturalization  before  a 
court  of  the  State,  under  authority  of  Con- 
gress, tend  rather  to  support  than  to  oppose  our 
conclusion;  for  tbey  were  put  upon  the  ground 
that  the  proceeding  for  naturalization  was  a 
iudicial  proceeding  in  a  court  of  the  State,  as 
it  doubtless  was.  Bamp  v.  Oammanwealth,  80 
Pa.  476;  State  v.  WMttemare.  60  N.  H.  245; 
^att  V.  SipraU,  20  U.  &  4  PeL  808,  408  [7: 
q97,  902J. 

The  courts  of  Virginia  having  no  Jurisdiction 
of  the  matter  of  the  charge  on  which  the 
prisoner  was  arrested,  and  he  beinff  in  custody. 
In  violation  of  the  Constitution  and  laws  of  the 
United  States,  for  an  act  done  in  pursuance  of 
those  laws  by  testifying  in  the  case  of  a  con- 
tested election  of  a  member  of  Congress,  law 
and  Justice  required  that  he  should  be  dis- 
charged from  such  custody,  and  he  was  rightly 
so  discharged  by  the  circuit  court  on  writ  of  raTTl 
habeas  corpus.  Rev.  Stat  §§  761.  761;  &  ^  ^ 
parte  BayaU,  117  U.  S.  241  [20:  868]. 

Judgment  a^jgPrmed. 


H.  FITZaERALD,  Sergeant  of  the  Citt  ov 

MAMCHBSTBai,  Appt^^ 

V. 

CHARLES  GREEN. 

(See  8. 0.  B6  Qreen^  Beporter*s  ed.  85-8801) 

Biegal  voting  far  presidential  etectoTS-^powr  ef 
State  to  punish— indictment  containing  two 
charges—sees.  6611,  66U,  U.  S.  Bee,  Stat.— 
illegal  voting  for  member  ef  Congress— habeas 
corpus, 

1.  The  State  has  power  to  pimlsb  f6r  fllegal  and 
fraudulent  voting  for  presidential  electors. 

a.  The  InoludiDa,  In  one  tndiotment  and  aentenoe, 
of  illegal  votinff  l>oth  for  a  representative  in 
Oonffress  and  for  presidential  eleotors,  does  not 
go  to  the  Jurisdiction  of  the  state  court,  hut  is« 
at  the  wont,  mere  error,  which  cannot  be  in- 
quired  into  by  writ  of  habeas  corpus. 

Sb  Sections  6611  and  66U  of  the  Bevlsed  Statutes 
were  made  for  the  security  and  protection  of 
eieotlons  held  for  repreeentativee  or  delegates  in 
Oonipress,  and  do  not  impair  or  restrict  the  power 
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of  the  State  to  pmiltb  fraoduleDt  wetting  in  the 
ohoioe  of  its  eleoton. 

L  A  peiBon  ImpiisoDed  under  the  jadgment  of  a 
oorporation  court  of  ft  tlty  of  Yirginia,  aenteno- 
ing  him  to  imprisonment  tnd  fine  on  hk  convic- 
tion on  an  indictment  for  unlawfuiiy  yoting  at 
an  election  held  in  that  city  for  a  representatlTe 
In  Ck>ngTe88  and  for  eleoton  of  President  and 
Vice-President,  cannot  be  discharged  by  a  United 
States  drouit  oourt,  on  habeas  oorpus. 

[No.  1117.1 

8ubmittedJan.91,1890.  Banded  Mar.  $4, 1890. 

*  A  PPBAL  from  a  Indgment  of  the  Circuit 
J\.  Court  of  the  Uofted  States  for  the  Eastern 
District  of  Virginia,  diseharging,  upon  habras 
corpus,  the  prisoner,  Charles  Qreen,  from  his 
imprisonment  under  a  Judgment  of  the  Hust- 
ings or  Corporation  Court  of  the  City  of 
Manchester,  Virginia,  sentencing  him  to  im- 
prisonment upon  his  conviction  by  a  Jury  upon 
an  indictment  for  unlawfully  Toting  for  a  rep- 
resentative in  Congress  and  for  electors  of 
President  and  Vice-President,  he  being  dis- 
qualified 80  to  TOta.    Baoened. 

Statement  by  Mr,  Jtutiee  €h^ay: 
,  This  was  a  writ  of  habeas  corpus,  granted 
upon  the  petition  of  Charles  Qreen,  by  the  cir- 
cuit court  of  the  United  States,  to  the  sergeant 
and  jailer  of  the  City  of  Manchester  in  the 
State  of  Virginia,  who  Justified  his  detention 
of  the  prisoner  under  a  Judnnent  of  the  hust- 
ings or  corporation  court  of  the  city,  sentenc- 
'  ing  him  to  be  imprisoned  in  the  city  Jafl  for 
five  weeks  and  to  pay  a  fine  of  five  dollars, 
upon  his  conviction  by  a  Jury  on  an  indictment 
charging  him  with  unlawfully,  knowingly, 
corruptly  and  with  unlawful  intent  voting  at 
an  election  held  in  that  city  for  a  representa- 
tive in  Congress  and  for  electors  of  President 
and  Vice-President  of  the  United  States  on 
November  6, 1888,  being  disqualified  by  a  pre- 
Tious  conviction  for  petty  larceny. 

By  the  Code  of  Virginia  of  1887,  general 
elections  are  held  throughout  the  State  on  th« 
fourth  Tuesday  in  May,  and  on  the  first  Tues- 
day after  the  first  Monday  in  Norember,  in 
each  year,  for  all  officers  required  by  law  to 
be  chosen  at  such  elections  respectively  (§  109); 
persons  convicted  of  bribery  at  an  election, 
|S78]  embezzlement  of  public  funas,  treason,  felony 
or  petit  larceny,  are  disqualified  to  vote  (§  62); 
elections  are  by  ballot  containing  the  names  of 
all  persons  intended  to  be  voted  for  and  desig- 
nating the  office  of  each  (§  122);  members  of 
the  Souse  of  Representatives  of  the  United 
States  are  chosen  by  the  qualified  voters  of  the 
respective  congressional  districts  at  the  general 
election  in  November,  1888,  and  in  every  sec- 
ond year  thereafter  (^  62);  electors  for  Fn^- 
dent  and  Vice-President  of  the  United  States 
are  chosen  by  the  qualified  voters  of  the  State 
at  the  election  held  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1888,  and  on 
the  corresponding  day  in  each  fourth  year 
thereafter,  or  at  such  other  time  as  may  be  ap- 
pointed by  Congress  (§§54,  55);  and  any  per- 
son, who  shall  knowingly  Tote  in  any  election 
district  in  which  he  does  not  reside  and  is  reg- 
istered, or  vote  more  than  once  at  the  same 
election,  "or,  not  being  a  qualified  elector,  vote 
at  any  election  with  an  unlawful  intent,"  shall 
be  punished  by  imprisonment  in  Jail  n^t  ez- 
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oeeding  one  year,  and  by  fine  not  exoeedios 
$1000.    §8851. 

The  circuit  court  was  of  opinioo  '*tbat  the 
United  States  courts  for  this  district  have  sole 
and  exclusive  Jurisdiction  to  hear  and  deter- 
mine the  matters  and  things  alleged  in  the  bSk 
of  indictment  found  in  the  md  Hustings 
Court  of  Manchester,  upon  the  ground  that 
the  Acts  of  Congress  in  such  case  m*de  and 
provided  (Rev.  Stat  §§  5511,  5514)  have  de^ 
fined  the  offense  charged  in  the  said  hidktaieBt 
and  prescribed  the  penalty  Uierefor,  and  that 
the  United  States  courts  have  sole  and  exchi- 
sive  Jurisdiction  thereof,  and  that  the  said 
Hustings  or  Corporation  Court  of  Mmacbettar 
had  no  Jurisdiction  of  the  matters  and  thincs 
charged  in  the  said  indictment  against  the  mad 
Charles  Qreen;"  and  therefore  adjudged  that 
the  prisoner  be  discharged.  The  respoodeBt 
appealed  to  this  court. 

Mean.  R.  A.  Ajers,  ASti^Gm.  of  Vir- 
ginia, and  J*  R.  Tueker  for  appeHanL 
(No  counsel  for  appellee.) 

Mr.  Juitice  Grajr  delivered  the  opinfeo 
of  the  court: 

In  this  case,  as  in  Ijm&if%  Cau  [afii<  p.  M9], 
Just  decided,  the  question  presented  is  whetber 
the  courts  of  the  Btate  of  Virginia  had  Juris- 
diction of  the  charge  against    the  prisooer.     ^_. 
But  that  is  the  only  respect  in  which  th«  two    l*" 
cases  liave  any  resemblance. 

By  the  Constitution  of  the  United  States,  the 
electors  for  President  and  Vice-Preddeot  in 
each  State  are  appointed  by  the  State  in  such 
manner  as  its  Legislature  may  direct;  their 
number  is  equal  to  the  whole  numbers  of  hd- 
ators  and  representatiTes  to  which  the  State  is 
entitled  in  Congress;  no  senator  or  representa- 
tive or  person  holding  an  ofl9ce  of  tniat  or 
profit  under  the  United  States,  shall  be  ap- 
pointed an  elector;  and  the  electors  meet  asd 
vote  within  the  State,  and  thence  certify  and 
transmit  their  votes  to  the  seat  of  ffovemoMst 
of  tbe  United  Sutes.  The  only  ri|ffats  and  du- 
ties, expressly  vested  by  the  ConstttatJoo  in  the 
national  govemroent,  with  reffard  to  tlie  ap- 
pointment or  the  votes  of  premental  electon, 
are  by  those  provisions  which  authorise  Coo- 
gress  to  determine  the  time  of  choosing  the 
electors  and  the  day  on  which  they  shall  give 
thdr  votes,  and  which  direct  tliat  the  certifi- 
cates of  their  votes  shall  be  opened  bj  tbe 
president  of  the  Senate  in  the  presence  of  tbe 
two  Houses  of  Congress,  and  the  votes  shall 
then  be  counted.  Constitution,  art  S,  sec  1; 
Amendments,  art  12. 

The  sole  function  of  the  presidential  electors 
is  to  cast,  certify  and  trannnit  tbe  voteof  the 
Sute  for  President  and  Vioe-Preaident  of  tbe 
nation.  Althou^  the  electors  are  appointed 
and  act  under  and  pursuant  to  the  OoPsUtution 
of  the  United  States,  they  are  mo  more  ofBcen 
or  agents  of  the  United  States  tlian  aie  tbe 
members  of  the  State  Legislatures  when  act- 
ing as  electors  of  federal  senators*  or  tbe  peo- 
ple of  the  States  when  acting  as  electors  of 
representatives  in  OongreaiL  OonstltiitioQ,  art. 
1,  sees.  2,  8. 

In  accord  with  the  provisions  of  tbe  OoMti- 
tution,  Congress  has  aetermined  tbe  tloM  as  of 
which  Ute  number  of  etoctors  shall  be  aaoer- 
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tained,  and  the  days  on  which  they  sbaU  be 
appointed  and  ahaU  meet  and  vote  in  the  Statea, 
And  on  which  their  Totea  ahall  be  ooonted  in 
CoDgreaa;  baa  provided  for  the  illing  by  each 
State,  in  amch  manner  as  ita  Legislature  may 
prescribe,  of  yacancies  in  its  college  of  electors; 
and  haa  regulated  the  manner  of  certifying 
«nd  transmitting'  their  votes  to  the  seat  of  the 
national  government,  and  the  course  of  pro- 
ceeding in  there  opening  and  counting  them. 
Rev.  Stat  $§  181-148;  Acts  of  February  8, 
1887,  chap.  90  (24  Stat.  878);  October  19, 1888, 
chap.  1216  (25  Stat  618). 

Consreas  has  never  undertaken  to  interfere 
with  tne  manner  of  appointing  electors,  or, 
where  (accordiog  to  the  now  ^neral  usage)  the 
mode  of  appointment  prescribed  bv  the  law 
of  the  State  is  electiou  by  the  people,  to  regu- 
late the  conduct  of  such  election,  or  to  punuh 
auy  fraud  in  voting  for  electors;  but  has  left 
these  matters  to  the  control  of  the  States. 

Sections  5511  and  5514  of  the  Revised  Stat- 
utes, referred  to  in  the  order  of  the  circuit 
court,  were,  as  observed  by  this  court  in  Ccy*% 
Case,  127  U.  S.  781,  751  [82:  274,  2781,  made 
for  the  security  and  protection  of  elections 
held  for  representativea  or  dele^tes  in  Con- 
gress, and  do  not  impair  or  restnct  the  ^wer 
of  the  State  to  punish  fraudulent  voting  in  the 
choice  of  its  electors. 

The  question  whether  the  State  has  concur- 
rent power  with  the  United  States  to  punish 
frauQulent  voting  for  representatives  in  Con- 
fress  is  not  presented  by  the  record  before  us. 
It  mav  be  that  it  has.  JSx  parte  SuMd,  100  U. 
S.  871  [25:  7171.  But  even  if  the  State  has 
no  such  power  in  regard  to  votes  for  represen- 
tatives in  Congress,  it  clearly  has  such  power 
m  regard  to  votes  for  presidential  electors,  un- 
affected by  anything  in  the  Constitution  and 
laws  of  the  United  States;  and  the  including, 
in  one  indictment  and  sentence,  of  illegal  vot- 
ing both  for  a  representative  in  Congresa  and 
for  presidential  electors,  does  not  gc  W  the 
jurisdiction  of  the  state  court,  but  is,  at  the 
worst,  mere  error,  which  cannot  be  inquired 
into  by  writ  of  habeas  corpus.  Eg  parte 
Onmeh,  112  U.  S.  178  [28:  690];  Be  Oom,  127 
U.  S.  756-759  [82:  280,  281]. 

Judgment  reverted,  and  cote  remanded  for 
further  proceedings  in  oortformitu  with  tkit 
opiniotk 


GAEL  POHL  BT  AL.,  Appti.^     " 

9, 

THE   ANCHOR  BREWING  COMPANY. 
(8ea&  a  Beporter*sed.881-68rj 

United  States  patent—how  limited  in  duration 
by  foreign  patent— expiration  qf  term, 

L  Under  section  4887,  U.  &  Bav.  Stat.^  a  TTnited 
States  iMitent  for  an  invention  previously  pat- 
ented in  a  f orei^  oountry  expires  at  the  same 
time  with  the  term  limited  by  the  foreign  patent, 
or,  if  there  be  more  than  one  foreign  patent,  at 
the  same  time  with  the  one  having  the  shortest 
time  to  run. 

a.  The  duration  of  the  United  States  patent  is  not 
to  be  limited  by  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  suoh  foreign  pi^ent,  by 
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aneans  of  the  failare  to  pevform  aoonditioii  solb- 
seqiieot,  aooording  to  the  foreign  statute. 

IL  The  words  **ezptaratlon  of  tenn**  in  such  seotlOB 
do  not  mean  expiration  of  term  through  a  for- 
feiture by  breach  of  a  condition,  bnt  mean  ez- 
phration  by  li^lMS  of  time. 

[No.  1289.] 

Bubmitted  Jan,  10,1890,  Decided  Mar,  $J^  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Slatea  for  the  Southern  Dis- 
trict of  New  York  dismissing  a  suit  in  equity 
for  the  infringement  of  letters-patent  No.  218,- 
447,  granted  March  18, 1879,  to  Carl  Pohl  for 
an  improvement  in  barrel  and  cask-scrubbing 
machines.    Bewrsed, 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  89  Fed.  Rep.  782. 

Messrs,  €k*oaTenor  P.  Lowrey^  B.  F« 
Thurston*  Clarenee  A«  Seward,  J*  M. 
Deuel  and  Noali  DatIs  for  appellants. 

Jfr.  WilliajB  J.  Townsend  for  appellees 

Mr,  Justice  Blatchford  delivered  the  opin> 
ion  of  the  court: 

This  iB  a  suit  in  equity,  brought  on  the  16th 
of  April.  1889,  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  by  Carl  Pohl  and  Charles  Zoller  against 
The  Anchor  Brewing  Company,  a  corporation, 
for  the  infringement  of  letters-patent  No. 
218,447,  granted  March  18,  1879,  on  an  appli- 
cation filed  January  8, 1879,  to  Csrl  Pohl.  for 
an  "improvement  in  barrel  and  cask-scrubbing 
machines." 

The  patent  is  granted  (m  its  face  for  the  term 
of  scTenteen  yeara  from  March  18, 1879,  "sub- 
ject to  the  limitation  prescribed  by  sec.  4887, 
Kev.  Stat.,  by  reason  of  German  patent  dated 
September  0,  1877,  and  French  patent  dated 
September  8,  1877."  It  appears,  \fj  transla- 
tions into  English  of  the  German  and  French 
patents,  annexed  to  the  bill,  that  the  German 
patent  began  to  run  September  0,  1877,  and  its 
longest  duration  was  imtil  December  12, 1891, 
and  that  the  French  patent  began  to  run  from 
S^tember  8, 1877,  and  ran  for  fifteen  yeara. 

The  defendant  put  in  a  plea  to  the  bill,  set- 
ting forth  that,  at  the  time  when  Pohl  applied 
for  the  United  States  patent,  and  at  the  time  it 
was  issued,  he  waa  a  citizen  of  the  Empire  of 
Germany;  that,  on  the  8th  of  September,  1877, 
a  German  patent  waa  issued  to  him  for  the 
same  invention,  for  the  term  of  fifteen  years; 
that,  under  the  (German  Patent  Law  of  May  25, 
1877,  he  was  required  to  pay  certain  anniUtiea 
on  the  German  patent,  and  to  work  the  inven- 
tion in  the  Empire  of  Germanv  in  the  manner 
and  for  the  term  specified  bv  that  law;  that  in 
default  thereof,  the  term  of  theGkrman  patent 
would  expire,  and  the  rights  and  privileges  of 
the  patentee  under  it  would  become  foneited 
and  cease;  that  Pohl  neglected  and  failed  to 
pay  the  annuities,  and  to  work  the  invention  in 
the  Empire  of  Germany  in  the  manner  and 
time  required  by  that  law,  whereby  and  under 
the  provisions  of  that  law  the  German  patent 
became  forfeited  in  1880,  and  the  term  thereof 
expired;  that,  by  reason  thereof,  and  under  the 
provisions  of  section  4887  of  the  Revised  Stat- 
utes, the  United  States  patent  expired  and  the 
term  thereof  ended  in  1880,  and  prior  to  the 
commencement  of  this  suit,  and,  at  the  time  it 
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was  brouffbt,  the  plalDtlff  had  do  title  to  the 
patent  and  no  rightt  under  it;  that,  on  the  8d 
of  September,  1877,  a  patent  was  issued  to 
Pobl  tor  the  same  inyention  by  the  proper  au- 
thorities of  the  government  of  France,  for  the 
term  of  fifteen  years,  and  subject  to  the  pro- 
visions of  the  French  Patent  Law  of  July  5, 
1^44;  that,  under  those  provisions,  a  patentee 
who  failed  to  pay  his  annuity  as  reouired  by 
that  law,  before  the  beginning  of  each  vear  of 
the  duration  of  his  patent,  or  who  failed  to  put 
his  invention  in  working  order  in  France  with- 
in two  years  from  the  signature  of  the  patent, 
or  who  ceased  such  wornog  during  two  con- 
secutive years,  would  forfdt  all  nght  under 
the  patent;  that  Pohl  neglected  and  failed  to 
pay  ois  annuity  as  required  by  such  law,  and 
failed  to  put  his  allesed  Invention  in  working 
f083]  (Nrder  in  France  within  two  years  from  the  sig- 
nature of  the  patent,  and  ceased  such  working 
during  two  consecutive  years,  whereby,  under 
the  provisions  of  the  French  Patent  Law,  the 
fWich  patent  was  forfeited  and  the  time  and 
term  thereof  expired,  and  the  rights  of  Pohl 
thereunder  ceased;  and  that,  under  the  provis- 
ions of  section  4887  of  the  Revised  Statutes, 
the  United  States  patent  expired  and  the  term 
thereof  ended  prior  to  the  commencement  of 
fjA  suit,  and  at  that  time  the  plaintiffs  had  no 
title  to  the  patent  and  no  exclusive  rights  there- 
under. 

The  plea  was  set  down  tec  vgument,  and 
the  circuit  court,  held  by  Jw^  Wallace,  tus- 
tahied  the  plea  and  dismissed  the  bill.  To  re- 
view that  decree  the  plaintiffs  have  appealed. 
Section  4887  of  the  Revised  Statutes,  on 
which  the  question  involved  in  this  case  arisesL 
reads  as  follows:  "  No  person  shall  be  debarred 
firom  receiving  a  patent  for  his  invention  or 
discovery,  nor  shall  any  patent  be  declared  in- 
valid, by  reason  of  its  having  been  first  patented 
or  caused  to  be  patented  in  a  foreign  country, 
unless  the  same  has  been  introduced  into  public 
use  in  the 'United  States  for  more  than  two 
years  prior  to  the  application.  But  every  pat- 
ent ^nted  for  an  invention  which  has  been 
previously  patented  in  a  foreign  country  shall 
be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent,  or,  if  there  be  more 
than  one,  at  the  same  time  with  the  one  having 
the  shortest  term,  and  in  no  case  shall  it  be  in 
force  more  than  seventeen  years."  The  par- 
ticular question  involved  is  as  to  the  meaning 
of  the  language  of  the  leoond  paragraph  ox 
the  section. 

The  United  States  patent  in  the  present  case, 
granted  March  18,  1879,  was  granted  for  an  in- 
vention which  had  been  patented  previously, 
in  September,  1877,  in  Germany  and  in  France. 
It  must  be,  therefore,  by  the  terms  of  section 
4887,  so  limited  as  to  expire  at  the  same  time 
with  that  of  the  two  patents,  Qerman  and 
French,  "having  the  shortest  term."  The 
German  patent  on  its  face  appears  to  have 
been  granted  for  a  term  extending  from  Sep- 
tember 6,  1877,  to  December  12, 1891;  and  the 
toA^  French  patent  for  a  term  extending  for  fifteen 
J9^%\  years  from  September  8,  1877,  that  is,  until 
September  8, 1892.  If  the  United  States  patent 
does  not  expire  until  the  end  of  Uie  term  ex- 
pressed on  the  face  of  that  one  of  the  two  pat- 
ents. German  and  French,  which  hastheshori- 
eftt  ^'^rm  so  expressed  on  its  face,  it  does  not  ex- 
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pire  until  the  end  of  the  term  so  expicawd  oo  the 
face  of  the  German  patent,  namdy,  December 
12, 1891;  and  so  it  had  not  erfina  when  this 
suit  was  commenced,  and  has  not  yet  expired. 
On  the  other  hand,  if  it  expired  whaa  the  Ger- 
man patent  became  forfeited  by  reasoo  of  tte 
facta  alleged  in  the  plea  in  regard  to  it,  or 
when  the  F*rench  patent  became  forfeited  br 
reason  of  the  facts  alleged  in  the  plea  In  r^ara 
to  it,  the  United  States  patent  t^ptitd  piior  to 
the  commencement  of  this  suit 

The  opinion  of  the  circuit  court  In  the  pifmml 
case  (89  Fed.  Rep.  782)  proceeded  upon  the 
view  that  the  "  term  *  of  the  tanif[a  patent, 
referred  to  in  section  4887,  was  noi  the  original 
term  expressed  in  it,  but  its  period  of  actoai 
existence;  and  that  the  United  States  patent 
expired  when  the  foreign  patent  haviiw  tho 
shortest  term  was  terminated  by  its  lapsmf  or 
becoming  forfeited  in  consequence  of  the  fail- 
ure of  the  patentee  to  comply  with  the  veoulie- 
ments  of  the  foreign  patent  law.  TIm  dzcttit 
court  regarded  the  decision  of  this  court  te 
Bate  RefiigeraUng  Oo.  v.  Hammond^  199  U.  S. 
151  [82:  646],  made  in  January,  1889,  as  » 
quiring  such  dedsioo. 

The  question  involved  Id  tho  preatnt  caaa 
has  been  decided  by  several  of  Ihs  drcolK 
courts. 

In  Hdimm  BUeMcal  PrcteeUv$  (h.  t.  JMrs* 
polilan  Burglar  Alarm  €b.,  81  Fed.  Rep.  458.  in 
the  Circuit  Court  for  the  Southern  District  of 
New  York,  in  August,  1884,  U  was  held  ^ /m^ 
Wheeler  that  sectton4887  meant  that  tno  term 
of  the  United  States  patent  should  be  m  kmg 
as  the  remainder  of  the  term  for  which  tho 
foreign  patent  was  granted,  withoul  icfqenca 
to  incidents  occurring  after  the  grant  of  the  for- 
eign patent;  that  that  section  refened  to  the 
flnng  of  the  term  of  the  fordgn  patent,  and 
not  to  the  k^ping  of  it  in  force;  and  that  the 
term  of  the  United  States  patent  was  not  af« 
fected  by  the  fact  that  a  pnor  ^glish  patenl 
bad  been  suffered  to  lapee  by  the  nonpajaent 
of  atax. 

In  PaiOard  v.  Bruno,  29  Ved.  Rqp.  864,  in 
the  Circuit  Court  for  the  Southern  District  of 
New  York,  in  December,  1886,  it  was  held  by 
Judge  Wallace,  that,  under  section  4887,  a 
United  States  patent,  for  an  invention  whkh 
had  been  patented  previouslv  in  England  for 
the  term  of  fourteen  years,  did  not  e^>ire  until 
fourteen  years  from  the  date  of  the  English 
patent,  notwithstandinc  the  mnt  oC  the  knar 
patent  had  terminatea  by  ue  faOure  of  tha 
patentee  to  pav  a  stamp  duty  required  to  be 
paid  as  a  condition  of  the  continuance  of  tha 
grant  beyond  the  term  of  three  years. 

In  BaU  Brfrigerating  Oo.  v.  QiXUn,  81  Fsd. 
Rep.  809,  in  the  Circuit  Court  for  the  District  oT 
New  Jersey,  in  August,  1887,  befofo  Mr.  Juo- 
tie$  Bradley.  It  was  held  that  where  an  English 
patent  was  granted  for  a  term  certain,  provided 
that,  if  the  patentee  should*  not  pay  n  stamn 
duty  within  a  certain  time,  the  patent  show 
cease  and  determine,  a  United  Statea  patent 
afterwards  granted  for  the  inveotloo  was  not 
affected  by  a  forfeiture  of  the  foreign  pateaa 
snbeequentlv  incurred  by  a  Caihun  to  perform 
such  condition;  that  the  tenn  of  the  Sngilsh 
patent  fixed  the  term  of  the  United  Statsn 
patent;  that  the  anbeequent  fate  of  the  English 
patent  had  no  effect  upon  the  United  Staler 
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patent;  and  that  the  Bfe  of  each,  after  its  in- 
ception, proceeded  independently  of  the  life  of 
the  other.  As  authority  for  this  yiew,  Mr, 
Justice  Bi:ad1ey  cited  the  cases  aboye  referred 
to,  of  Boimei  Eleetrieal  Proteetite  Co.  y.  Metro- 
politan Burglar  Alarm  Co,  and  PaiUard  y. 
Bruno,  4 

Prior  to  Iha  decision  of  the  circuit  court  in 
the  present  case,  and  in  May,  1889.  in  ffuber 
y.  If.  0.  NeiUon  Mfq.  Ch.,  88  Fed.  Rep.  880,  in 
the  Circuit  Court  for  the  Eastern  District  of 
Missouri^  before  Judge  Thayer,  it  was  held 
that  a  United  States  patent,  granted  after  an 
English  patent  for  the  same  invention  had 
lapsied  and  become  yoid  by  reason  of  the  non- 
payment of  a  stamp  duty,  was  granted  without 
authority  of  law.  This  decision  was  made  on 
the  interpretation  which  the  court  gaye  to  the 
cue  of  Bate  Rrfrigerating  Oo.  y.  Hammond. 

But  we  think  that  the  question  involved  in 
the  present  case  is  not  the  same  as  that  decided 
in  Bate  Btfrigerating  Oo.  y.  Hammond,  and  is 
not  controlled  by  the  decision  in  that  case. 
There,  a  United  States  patent  was  granted  in 
November,  1877,  for  seyenteen  years.  A  pat- 
ent for  the  same  inyention  had  been  granted 
in  Canada  to  the  same  patentee  for  flye  years 
from  January,  1877.  The  Canadian  patent 
was,  in  December,  1881,  extended  for  five 
years  from  January,  1889  and  also  for  five 
years  from  January,  1887  andera  Canadian 
Statute  passed  in  1872.  The  question  in  volyed 
was  whether,  under  section  4887,  the  United 
States  patent  expired  in  January,  1882,  or  in 
January,  1892.  This  court,  limitioe  itself  to 
the  precise  question  inyolved,  said  that  it  was 
*'  of  opinion  that,  in  the  present  case,  where 
the  Canadian  Statute  under  which  the  exten- 
•ions  of  the  Canadian  patent  were  granted, 
was  in  force  when  the  United  States  patent  was 
Issued,  and  also  when  that  patent  was  applied 
for,  and  where,  by  the  Canadian  Statute,  the 
extension  of  the  patent  for  Canada  was  a  mat- 
ter entirely  of  right,  at  the  option  of  the  pat- 
entee, on  his  payment  of  a  required  fee,  and 
where  the  fifteen  years'  term  of  the  Canadian 
patent  has  been  continuous  and  without  inter- 
ruption, the  United  States  patent  does  not  ex- 
pire before  the  end  of  the  fifteen  years'  duration 
of  the  Canadian  patent"  This  was  said  on  the 
yiew,  expressed  elsewhere  in  the  oi)iniony  that 
the  Canadian  patent  did  not  expire,  and  it 
never  could  have  been  said  properly^  that  it 
would  expire,  before  January,  1892.  The 
ground  of  this  conclusion  was,  that  the  "term" 
of  the  Canadian  natent  granted  in  January, 
1877,  was  bv  the  Canadian  Statute  at  all  times 
a  term  of  fifteen  years'  duration,  made  con- 
tinuous and  uninterrupted  by  the  action  of  the 
patentee,  as  a  matter  entirely  of  right,  at  his 
own  option. 

By  parity  of  reasoning,  aa  applied  to  the 
mesent  case,  section  4887  requires  that  the 
united  States  patent  shall  be  so  limited  aa  to 
expire  at  the  same  time  with  the  term  lim- 
ited by  the  fordgn  patent  issued  prior  to  the 
Issninff  of  the  United  States  patent,  having 
then  the  shortest  time  to  run.  There  is  noth- 
ing in  the  Statute  which  admits  of  the  view 
that  the  duration  of  the  United  States  patent 
is  to  be  limited  by  anything  but  the  duration 
of  the  legal  term  of  the  foreign  patent  in  force 
at  the  time  of  the  issuhig  of  the  United  States 
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patent,  or  that  it  is  to  be  limited  by  any  lapsing 
or  forfeiture  of  any  portion  of  the  term  ofsuch 
foreign  patent,  by  means  of  the  operation  of 
a  condition  subsequent,  according  to  the  for- 
eign statute.  In  saying  that  "every  patent 
granted  for  an  invention  which  has  l>een  pre- 
viously patented  in  a  foreign  country  shall  be 
so  limited  as  to  expire  at  Uie  same  time  with 
the  foreign  patent,"  the  Statute  manifestly  as- 
sumes that  the  patent  preyiously  granted  in  a 
foreign  country  is  one  granted  for  a  definite 
term;  and  its  meaning  is,  that  the  United 
States  patent  shall  be  so  limited  as  to  expire  at 
the  same  time  with  such  term  of  the  foreign 
patent.  Such  term  was  held,  in  Bate  Btfriger- 
ating Oo.  y.  Hammond^  to  be  fifteen  years  and 
not  five  years. 

This  view  is  made  condusiye  by  the  require- 
ment of  section  4887,  that  if  there  be  more  than 
one  prior  foreign  patent,  the  United  States 
patent  shall  be  so  limited  as  to  expire  at  the  same 
time  with  that  one  of  such  foreign  patents 
"  having  the  shortest  term."  This  means  the 
foreign  patent  which,  at  the  time  the  United 
States  patent  is  granted,  has  then  the  shortest 
term  to  run,  irrespective  of  the  fact  that  the 
forei^  patent  may  afterwards  lapse  or  become 
forfeited  by  the  non-observance  of  a  condition 
subseouent  prescribed  by  the  foreign  statute. 

In  the  view  that  section  4887  is  to  be  read  as 
if  it  said  that  the  United  States  patent  is  to  be 
so  limited  as  to  expire  at  the  same  time  with 
the  expiration  of  the  term  of  the  foreign  patent, 
or  if  there  be  more  than  one,  at  the  same  time 
with  the  expiration  of  the  term  of  the  one  hav- 
ing the  shortest  term,  the  hiterpretation.  we 
have  giyen  to  it  is  in  harmony  with  the  inter- 
pretation of  the  words  "expiration  of  term"  in 
analogous  cases.  Ocikleu  y.  Schoonmoker.l^ 
Wend.  226;  Beach  y.  IftMrn,  9  N.  Y.  85;  Far- 
num  y.  Ptatt,  8  Pick.  889.  In  those  cases  it 
was  held  that  the  words  "expiration  of  term**" 
do  not  mean  expiration  of  term  trough  a  for- 
feiture by  breach  of  a  condition,  but  mean  ex- 
piration by  lapse  of  time. 

Hie  decree  of  the  Circuit  Court  i$  revereed, 
artd  the  eaee  it  remanded  to  that  court  udth  a 
direction  to  overrule,  with  coste,  the  plea  of  the 
dtfendant,  to  aseign  it  to  answer  tJie  bill,  and  to 
take  eucfi  further  proceedinge  as  eha^  not  be  in- 
eoneistent  with  the  opinion  of  this  court. 
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JOHN   8CHREYER,    Individually   and   as. 

Executor  and  Trustee  of  the  Last  Will  and 

Testament  of  Anna  Mabia  Sohbbt- 

SB,  Deceased,  Appt., 

9. 

WILLIAM  FORSB  SCOTT.  Assignee. 

(8ee8.0.  Beporter*B  ed.  406-417.) 

Tranrfer  void  as  to  subsequent  ereditor—setfle- 
mmU  }fy  husband  #»  wife^  when  not  void — 

Vcrm.—At  tomOs  cf  goods  on  ortdHioinmUvefiit 
VMidM;  when  Mils  a«old,-«ee  naU  to  Donaldson  v. 


What  art  frauasOont  eonoeyemeea:  whon  void;, 
when  vcUvmUiry  eonveyanecs  are  valid;  when  void. 
See  note  to  Gaylord  v.  Kelshaw,  17:6US. 

Oonveyanoes  between  husband  and  wife  upheiUl  in 
sQuUu,   SeenoCstoBankof U.S. y. Lee.  10:81. 
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kMfdledffe  hy  emdiUyr-^rtmcidy  tuhtiquent 
ertditcT^—butineu  rev&nei  depreeiation  nf 
prffperty—property  paid  ftr  by  mift—yrt' 
mmptiin. 

1.^  Verr  olewr  and  direct  testimony  1b  enentlsl  to 
support  an  adjudloatton  that  a  transfer  of  prop- 
erty is  fraudulent  and  yold  as  against  a  subse- 
quent creditor. 

S.  In  order  to  defeat  for  frand  a  settlement  made 
by  a  husband  upon  his  wife.  It  must  be  Intended 
to  defraud  existing  creditors,  or  creditors  whose 
rights  are  expected  shortly  to  superyene,  or 
creditors  whose  rights  may  and  do  so  supervene. 

3.  Even  a  voluntary  conveyance  from  husband  to 
wife  is  good  as  against  subsequent  creditors,  un- 
less executed  as  a  cover  for  future  schemes  of 
fraud. 

•4.  A  person  who  had  knowledge  of  such  convey* 
ance  two  years  before  he  entered  Into  the  con- 
tract which  is  the  basis  of  his  claim,  cannot  say 
that  he  was  defrauded  thereby. 

4w  Where  one  who  made  such  conveyance  did  not 
purpose  to,  and  did  not,  enter  upon  any  new 
businesB,  and  had  at  the  time  an  abundance  of 
money  to  pay  all  his  debts  and  afterwards  paid 
them,  the  conveyance  will  be  free  from  the  impu- 
tation of  fraud,  especially  as  against  a  remotely 
subsequent  creditor. 

4.  Subsequent  unexpected  depredation  in  the 
value  of  real  estate  or  unexpected  reverses  in 
business  do  not  show  fraud  In  Intent  or  fraud  in 
result. 

7.  Where  such  conveyance  was  of  property  of 
which  the  wife  was  the  equitable  owner,  or  in 
which  she  had  a  large  equitable  interest,  by  rea- 
son of  her  moneys  having  paid  for  the  same  and 
for  a  large  share  of  the  improvements  thereon, 
the  conveyance  was  not  voluntary  but  upon 
good  consideration. 

4.  The  court  never  presumes  fraiitfscarelessnefls  In 
the  dealings  between  husband  and  wlftt  does  not 
tend  to  eetabiish  fteud. 

[No.  197.1 
Argued  Jan.  SI,  1890.  Deetd^  March  M4^  1890. 

APPEAL  from  a  decree  of  the  Ctrcnit  Court 
of  the  United  States  for  the  Scmthem  Dis- 
trict of  New  York  that  certain  transfers  of 
property  made  by  John  Schreyer  to  hit  wife 
were  fraudulent  and  void  as  against  a  creditor, 
«nd  that  he,  at  trustee,  convey  certain  real  es- 
tate and  bonds  and  mortgages  to  the  asdgoee 
in  bankruptcy.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  25  Fed.  Rep.  88. 

ifesfrs.  F.  R.  Coudert  and  A.  0.  Salier, 
for  appellant: 

The  law  does  not  presume  fraud,  but  the  re- 
verse. 

PheUiphcB  y.  8ayle$,  4  Mason,  812;  ShulU 
T.  Hoagland,  86  N.  Y.  464;  Jiieol  t.  Onttm- 
den,  66  Ga.  497;  Oummim  v.  HurUmU,  92  P^ 
165;  Pratt  t.  Pratt,  96  HI.  184;  Qrofter  V. 
Wakeman,  11  Wend.  188;  Jaeger  y.  ReUey,  62 
N.  Y.  274. 

The  fact  of  indebtedness  at  tbe  time  does  not 
invalidate  the  conveyance. 

Varr  v.  Breeee,  81  N.  Y.  684;  Phanim  Bank 
y.  Stafford.  89  N.  Y.  405;  Cote  v.  Tyler,  65  N. 
Y.  78;  Dunlap  ▼.  Batekins,  69  N.  Y.  846; 
Wiekee  y.  aarke.  8  Paige,  166;  Van  Wyek  v. 
JSettard,  1  Edw.  Ch.  827;  Wallaee  y.  Pmfletd, 
106  U.  8.  260  (27;  147);  Binde  v.  Longworth,  24 
U.  8.  11  Wheat.  218  (6: 457);  Oiark  y.  KiUian, 
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106  U.  8.  766  (26: 607);  Smith  y.  Vodffee,  M  0. 
8.  188  (28: 481);  Oraham  y.  R.  €h.  102  U.  & 
148  (26: 106);  MoH>aeh  y.  BUt,  112  U.  &  144 
(28:670);  Pepper  v.  Garter,  11  Mo.  648;  Payne 
y.  Stanton,  50  Mo.  159;  Lerow  y.  Wilmarth.  9 
Allen,  886;  PraU  y.  Curtie,  2  Low.  90.       • 

Afl  to  subsequf^^t  creditors,  neither  tbe  fact 
of  indebtedne^^  ^or  the  absence  of  considcn- 
tion  will  alonv  establish  fraud.  The  fraoda* 
lent  intent  must  be  clearly  and  pontiyely 
proven. 

BerringY,  Bieharde,  1  McCr.  674;  Ford'w, 
JohTuton,  7  Hun,  668;  Dygert  y.  Bemereeknider, 
82  N.  Y.  649. 

The  subsequent  creditor  mncf  'how  intent  to 
defraud  subsequent  creditors. 

U.  S.  y.  Oruteold,  6  8awy.  81*,  Barrowe  y. 
Barrows,  6  West.  Rep.  428, 108  Ind.  945;  Jokn^ 
eon  y.  Skagge  (Ky.)  2  8.  W.  Rep.  498;  Matthai 
y.  Btatker,  57  Md.  484;  RimbU  v.  Smith.  95  Pa. 
69;  Barlan  v.  Maglaughtin,  90  Pa.  293;  Buek- 
ley  y.  Duff,  6  Cent.  Rep.  687,  114  P^  596; 
CurtU  y.  Fox.  47  N.  Y.  801;  PhiUipe  v. 
Wooeter.  86  N.  Y.  412;  Smith  y.  Vodgee,  92  U. 
8.  188(28:481);  Walter  y.  Lane.  1  MacArth. 
(D.  C.)  282;  Fieher  y.  Leieie,  69  Mo.  681. 

That  payment  of  the  then  existing  debit  r»> 
pels  any  intent  to  defraud  existing  mdttors. 

ClaJUn  y.  Meee,  80  N.  J.  £q.  218;  Todd  y. 
Neleon,  12  Oent.  Rep.  220, 109  N.  Y.  82?. 

These  transfers  appear  to  have  been  mmlo- 
rious,  both_pecuniaruy  and  otherwise. 

(Jarryf.  Breeee, 81  N.  Y.  684;  Iowa  OUy  Bank 
y.  Wdftr,  72  Iowa,  187:  Babeoek  y.  Eekter,  24 
N.  Y.  628;  Medeker  y.  Bonebrake.  108  U.  S.  66 
(27:654). 

Yanderbilt  had  knowledge  of  Mn.  Bchrey- 
er's  general  ownership. 

Baker  y.  Oilman,  52  Barb.  89;  Beed  y.  Weod^ 
man,  4  Me.  400;  Lehmberg  y.  Bibereiein,  51 
Tex.  457;  Monroe  y.  Smith,  79  Pi.  469;  Berring 
y.  Rieharde,  8  Fed.  Rep.  448;  Rmight  t.  IVr* 
ward,  68  Barb.  811. 

Cases  where  the  creditors  held  aecurity  for 
their  debt: 

Pea  y.  TredweU,  5  Wend.  661;  Stepkeme  y. 
Oliw,  2  Bro.  Ch.  90;  Mandere  y.  Mmndere.  4 
Ir.  £q.  484;  Johneton  y.  Zane,  11  GnUt.  5SB; 
Beeter  y.  WiUdneon,  6  Humph.  215;  WilUame 
y.  Davie,  69  Pa.  21;  Nimt^e  App.  78  Pi.  47X 

And  as  to  adequacy  of  consiaeration: 

Rempner  y.  CfhttrMa.  76  U.  a  8  Wall. 
(19:462);  Fuller  y.  BrewHer,  68  Md.  861;  Wi 
band  y.  Waehband,  27  Conn.  481;  Seward  y 
Jackeon.  8  Cow.  480;  Dygert  y.  Bemeredknider. 
82  N.  Y.  642. 

Meeere.  Bange,  Steteon,  Traey  d  McVeagk 
and  T.  H«  T^ngr*  ^^r  M>pellee: 

All  property  conyeyed  by  the  bankmpC  \% 
fraud  of  his  creditors,  existing  or  sabaequcal^ 
passes  to  his  assignee. 

Be  Wynne,  4  Nat  Bankr.  Reg.  28;  Bdmamd 
eon  y.  Byde,  7  Nat  Bankr.  Re^.  1;  Bradekam 
v.  Rlein,  1  Nat.  Bankr.  R^.  542;  Dmdtey  y. 
Baeton,  104  U.  8. 99  (26:668);  Warren  y.  Meedy. 
122  U.  8. 182  (81: 1108);  Adame  y.  OMer,  122 
U.  8.882(81:1207). 

The  conveyances  were  fraudulent  and  void 
against  subsequent  creditors  acd  the  assignee  in 
bankruptcy. 

Shand  V.  Batdey,  71  N.  Y.  819;  Tomng  v. 
Bermane,  66  N.  Y.  874;  Ring  y.  WHeotr,  U 
Paige,  589;  Sauige  w.  Murphy,  84  N.  Y.  608$ 
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Smith  y.  Vodgei,  02  U.  &  188  (28: 481);  Carpm- 
ier  y.  Boe,  10  N.  T.  227;  0<m  y.  Phetpi.  89  N. 
Y.  164;  Dunn  y.  IfomAtfc*,  72  N.  Y.  80;  TfW- 
((7e(;  y.  Penfidd,  106  U.  8. 260(27: 147);  ^<>rdaeA 
▼.  ^»?/,  112  U.  6.  144  038:  670);  Elmnerhamtt 
▼.  Sherman^  106  U.  8.  100  (26: 1008). 

The  facts  show  a  secret  trust,  by  means  of 
which  the  naked  paper  title  only  passed  to  the 
wife,  and  the  beneficial  title  remained  in  the 
bankrupt. 

Schmidt  y.  Schmidt,  16  Jones  &8.  620;  LmU 
y.  Uau>ard,  89  K.  Y.  169;  Adairr.  LoU,  8  mu, 
182. 

Mr,  JuiH6$  Brewor  deliyeied  the  opinion 
of  the  court: 

The  question  in  this  case  is  whether  certain 
transfers  of  property  made  by  John  Schreyer 
to  his  wife,  Anna  Maria  Schreyer,  were  fraud- 
ulent and  yoid  as  against  Peter  J.  Yanderbilt, 
•  creditor  of  John  Bchreyer.  The  case  is  here 
on  appeal  from  a  decree  of  the  Circuit  Court 
for  the  Southern  District  of  New  York, 
brought  by  the  assignee  in  bankruptcy  of 
Schreyer  against  Schreverindiyidually,  and  as 
executor,  etc.,  of  his  wife,  now  deceased.  The 
circuit  court  (25  Fed.  Rep.  88)  found  that  the 
transfers  were  fraudulent,  and  decree  that  the 
banlLrupt,  as  executor  and  trustee,  convey  the 
real  estate  and  bonds  and  mor^ges  hereafter 
described  to  the  assignee  in  bankruptcy.  From 
such  decree  this  appeal  has  been  taken.  The 
facts  are  these:  On  January  21, 1871,  Schreyer 
conveyed  to  his  wife  the  following  real  estate 
situated  in  the  City  of  New  York:  Nos.  848 
and  800  West  89th  Street  and  Nos.  851,  863  and 
856  West  42d  Street.  The  title  was  passed 
from  Schreyer  to  his  wife,  by  conveyance  to 
Edward  Sharkey,  and  from  him  to  Mrs. 
Schreyer.  On  (Jctober  15, 1870,  Schr^er  and 
his  wife  conveyed  No.  420  West  40th  Street  to 
George  €(ebhart  and  No.  422  West  40th  Street 
to  Matthew  L.  Ritchie,  who  each  'hereupon 
executed  mortgages  for  $5,000  to  Mrs.  Schrey- 
er. These  conveyances  and  iportgages  were 
all  recorded  in  1871.  Notice  was  thus  given, 
by  public  record,  of  title  in  Mrs.  Schreyer  to 
both  the  real  estate  and  the  mortgages.  There- 
after, and  in  1874,  buildings  were  erected  on 
the  two  lots  last  mentioned,  the  mortgages  for 
$5,000  surrendered  and  two  new  mortgages 
taken— one  from  Gebhart  to  Mrs.  Schreyer  for 
$7,750  on  premises  No.  420  West  40tb  Street, 
and  one  from  Ritchie  to  Mrs.  Schreyer  for  $8,- 
850  on  premises  No.  422  West  40th  Street. 
The  claim  of  Yanderbilt  arose  in  this  way:  On 
February  2,  1874,  a  building  contract  was  en- 
tered into  between  George  Gebhait  and  Mat- 
thew L.  Ritchie,  as  owners  of  premises  Nos. 
420  and  422  West  40th  Stieet,  with  Yander- 
bilt, whereby  he  covenanted  to  erect  two  build- 
ings on  said  premises  for  the  sum  of  $8,175,  to 
be  paid  in  the  following  manner:  "When  the 
said  houses  are  topped  out  the  payment  of  five 
thousand  ($5,000) 'dollars,  by  assignment  of 
mortgage  held  by  John  Schreyer  on  the  prop- 
erty of  Anna  Maria  Schreyer,  No.  850  West 
42d  Street,  in  the  City  of  New  York;  three 
thousand  one  hundred  and  seventy-five  ($8,- 
175)  doUars  when  the  houses  are  fully  com- 
pleted aa  above."  On  May  5,  1874,  Yander- 
bilt had  so  far  completed  his  contract  that  he 
was  entitled  to  an  assignment  of  the  bond  and 
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mortgacB.  He  than  demanded  and  recdvad 
from  Soirmr  not  only  an  iMignment,  but  a 
guaranty  or  the  bond  and  mortgjsge.  There 
was  no  new  consideration  for  tms  guaranty. 
In  1876  a  prior  mortgage  on  the  premises  cov- 
ered by  the  bond  and  mortgage  assigned  aa 
above  set  forth  was  foreclosed,  and  swept  away 
the  entire  property,  so  that  this  bond  and  mort- 
gage became  worthless;  whereupon  Schrey- 
er was  sued  on  his  guaranty  and  judgment  re* 
covered  thereon.  On  September  17, 1878,  John 
Schreyer  was  adjudged  a  bankrupt  upon  a 
creditor's  petition,  filed  August  28, 1878.  Sev* 
eral  claims  were  proved  against  his  estate  in 
bankruptcy,  but  all  have  been  satisfied  except 
that  of  Yanderbilt;  so  that,  while  this  action 
was  brought  by  an  assignee  in  bankruptcy,  it 
was  really  for  the  sole  oenefit  af  Yanderbilt. 
On  September  6, 1876,  Mrs.  Schreyer  died, 
leaving  a  will  by  which  her  property  was  de- 
vised and  bequeathed  to  her  children;  herhua- 
band  was  named  as  executor;  and  he,  Individ- 
ually  and  as  executor,  was  the  defendant  in 
this  suit^  And  now  the  contention  of  the 
plaintiff  below  is,  that  the  conveyances  of  Jan- 
uary 21,  1871,  and  the  two  mortgages  from 
Gkbhart  and  Ritchie  to  Mrs.  Schreyer  in  1874, 
were  fraudulent  and  void  as  against  the  claim 
of  Yanderbilt.  The  conveyances  were  made 
and  recorded  more  than  three  years  prior  to  the 
building  contract,  out  of  which  Yanderbilt's 
claim  arose;  and,  while  the  mortgages  to  Mrs. 
Schreyer  were  executed  and  recordea  during  the 
same  year  with  the  building  contract,yet  the  ob- 
ligation assumed  bv  Schreyer  was  a  voluntary 
one,  without  consideration,  and  after  a  con- 
tract expressly  providing  for  payment  in  an- 
other wajT.  was  conditional,  and  only  became 
a  fixed  indebtedness  two  years  thereafter,  when 
by  the  foreclosure  proceedings  the  worthless- 
ness  of  the  guaranteed  bond  and  mortgage  waa 
developed.  Obviously,  very  clear  and  direct 
testimony  is  essential  to  support  an  adjudica- 
tion that  these  various  transfers  were  fraudu- 
lent and  void  as  against  this  subsequent  cred- 
itor. In  determining  the  rules  applicable  to 
such  transactions  reference  should  be  bad  not 
only  to  the  decisions  of  this  court,  but  also  to 
those  of  the  courts  of  New  York,  where  the 
parties  lived  and  the  transactions  took  place. 
AUm  v.  Mauey,  84  U.  S.  17  Wall  861  [21: 5421; 
Graham  v.  La  Orosse  S  M.  B.  Co.  102  U.  S. 
148  [26: 1061;  Wcdlace  r.  Penfidd,  106  U.  d 
260,  268,  m  [27: 147,  148. 149]. 

In  a  recent  case  in  the  Court  of  appeals  of 
New  York  (Todd  v.  NeUon,  109  N.  Y.  816. 827. 
12  Cent.  Rep.  217,  220),  that  court  thus  stated 
the  law:  "The  theory  upon  which  deeds  con- 
veying the  property  of  an  individual  to  some 
thfrd  party  have  been  set  aside  as  fraudulent  in 
regard  to  subsequent  creditors  of  the  grantor 
has  been  that  he  has  made  a  secret  conveyance 
of  his  property  while  remaining  in  the  posses- 
sion and  seeming  ownership  thereof,  and  nas  ob- 
tained credit  thereby,  while  emlMirkin^  in  some 
hazardous  business  requiring  such  credit,  or  the 
debts  which  he  has  incurred  were  Incurred 
soon  after  the  conveyance,  Uius  making  the 
fraudulent  intent  a  natural  and  almost  a  nec- 
essary inference,  and  in  this  way  he  has  been 
enabled  to  obtain  the  property  of  others  who 
were  reiving  upon  an  appearance  which  waa 
wholly  delusive.    Such  are  the  cases  dted  by 
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the  learned  counsel  for  the  appellants."  See 
also  PMUipi  t.  Wooaier,  86  N.  Y.  412;  (htrtii 
V.  llbz,  47  N.  Y.  899;  Vunlap  v.  Hawkins,  59 
N.  Y.  842;  Oarr  v.  Breeae,  81  N.  Y.  684,  and 
[401  ]      Phcmix  Bank  v.  Stafford,  89  N.  Y.  405. 

Turning  now  to  the  cases  in  this  court:  It 
was  said  in  Smith  y,  Vodges,  92  U.  8.  188  [28: 
481J:  "The  law  of  this  case  is  too  well  settled 
to  admit  of  doubt.  In  order  to  defeat  a  settle- 
ment made  by  a  husband  upon  his  wife,  It 
must  be  intended  to  defraud  existing  creditors, 
or  creditors  whose  rights  are  expected  shortly 
to  supervene,  or  creditors  whose  rights  may 
and  do  so  supervene,  the  settler  purposing  to 
throw  the  hazuids  of  business  in  wmch  he  is 
about  to  eneage  upon  others,  instead  of  honest- 
ly holding  his  meana  subject  to  the  chanbe  of 
those  adverse  results  to  which  all  business  en- 
terprises are  liable.  SexUm  v.  WJutiUm,  21  U. 
S.  8  Wheat.  229  [5: 608];  MiMm  y.  WiUon,  44 
Fa.  418:  Stileman  v.  Jihdoum,  2  Atk.  481." 
In  Oraham  v.  La  Orone  db  M,  B,  Go.,  102  U. 
8.  148,  154  [26: 106,  108].  it  was  said:  "It 
■eems  clear  that  subsequent  creditors  have  no 
better  rig^t  than  subsequent   purchasers  to 

Question  ^  previous  transaction  in  which  the 
ebtor's  property  was  obtained  from  him  bv 
fraud,  which  he  has  acquiesced  in,  and  which 
he  has  manifested  no  desire  to  disturb.  Yet,  in 
such  a  case,  subsequent  purchasers  have  no  such 
right"  In  WaOaoe  v.  Bmfleld,  106  U.  8.  260. 
262  [27: 147, 148],  In  which  it  appeared  that  the 
husoand  transferring  property  to  his  wife  was 
indebted  at  the  time  ox  the  transfer,  though  not 
to  the  party  complaining  of  the  transaction, 
the  court  obseryed:  "Hfo  indebtedness  exist- 
ing at  the  time  of  the  settlement  upon  the  wife, 
as  well  as  that  which  arose  during  the  period 
of  the  improvements,  was  subsequently,  and 
without  unreasonable  delay,  fully  discnarged 
by  him.  Commenced  in  1868,  they  were  all, 
with  trifling  exceptions,  completed  and  paid 
for  before  the  close  of  the  summer  of  1869.  8o 
far  as  the  record  discloses,  no  creditor,  who 
was  such  when  the  settlement  was  made  or  the 
improvements  were  going  on,  was  materially 
hindered  by  the  withdrawal  by  Williams,  from 
his  means  or  business,  of  the  sums  necessary 
[411]  to  pay  for  the  land  and  improvements.  Those 
who  seek,  in  this  suit,  to  impeach  the  original 
settlement,  or  to  reach  the  means  he  invested 
in  improving  his  wife's  land,  became  his  cred- 
itors some  time  after  the  improvements  (with 
slight  exceptions  not  worth  mentioning)  had 
been  made  and  paid  for.  If  they  trust^  him 
in  the  belief  that  he  owned  the  land,  it  was 
neg1ifi;ent  in  them  so  to  do,  for  the  conveyance 
of  February  11,  1868,  duly  acknowledged,  was 
filed  for  record  within  a  few  days  after  its  ex- 
ecution." And  in  fforbaeh  v.  HtV,  112  U. 
8.  144,  149  [28:  670,  672],  this  language  was 
used:  "The  complainant,  not  showing  that  he 
was  at  the  time  a  creditor,  cannot  complain. 
Even  a  voluntary  conveyance  is  good  as  against 
subsequent  creditors,  unless  executed  as  a  cover 
for  future  schemes  of  fraud."  f^om  these  au- 
thorities, it  is  evident  that  the  rule  obtaining  in 
New  York,  as  well  as  recognized  by  this  court, 
is  that  even  a  voluntary  conveyance  from  hus- 
band to  wife  is  good  as  against  subsequent 
creditors;  unless  it  was  made  with  the  intent  to 
defraud  such  subsequent  creditors;  or  there 
was  secrecy  in  the  transaction  by  which  knowl- 


edge  of  it  was  withheld  from  such  creditors, 
who  dealt  with  the  grantor  upon  the  faith  of 
his  owning  the  property  transferred;  or  the 
transfer  was  made  with  a  view  of  entering  into 
some  new  and  hazardoos  business,  the  nsk  of 
which  the  grantor  intended  should  be  cast  upon 
the  parties  having  dealings  with  him  in  tht 
new  business.  Tested  by  these  rules,  it  is  im- 
possible to  sustain  an  adjudication,  upon  the 
testimony  in  this  case,  that  the  transfer  of 
either  the  real  estate  or  the  bonds  and  mort- 
gages was  fraudulent  as  against  the  creditor 
Vanderbilt. 

Assuming,  in  the  first  tnstance,  that  both 
transfers  were  purely  voluntary,  the  deeds  to 
Mrs.  Schreyer  were  made  and  recorded  three 
years  before  the  building  contract  was  signed, 
or  the  work  done,  out  of  which  Yanderbilt's 
claim  arose.  There  was  thus  that  constructive 
notice  referred  to  in  Wallace  v.  Ponfield,  supra,  as 
suflScient.  Further,  on  May  2l8t,  1872,  vander- 
bilt entered  into  a  written  contract  with  Mrs. 
Schre^rer  to'do  the  mason  work  in  the  con- 
struction of  a  building  on  the  lots  oonveyed, 
the  contract  price  being  $10,500.  He  thus  had 
actual  as  well  as  constructive  notice,  more  than 
two  years  before  he  entered  into  this  last  con- 
tract, tiiat  Mrs.  Schreyer  was  the  owner  of 
these  lots.  With  such  knowledge  he  entered 
into  the  last  contract,  and  thereafter  accepted 
Schreyer's  guaranty.  How  can  he  then  say. 
with  such  knowledge,  that  he  was  defrauded 
by  those  conveyances?  Is  it  possible  to  sup- 
pose that  the  Schreyers,  when  they  made  thoee 
conveyances,  looked  forward  three  years,  and 
anticipated  that  Gebhart  and  Ritchie  would 
seek  to  improve  their  real  estate,  and  obtain  pe- 
cimiarv  assistance  from  them,  and,  with  that 
provision,  planned  to  defraud  anyone  who 
might  rdy  upon  liir.  Schreyer's  guaranty? 
Further  than  that,  Schreyer  did  not  at  the  time 
purpose  to,  and  did  not  in  fact,  change  his  reg- 
ular business,  or  enter  upon  any  new  business. 
From  1854  his  business  was  that  of  a  stair- 
builder,  which  business  he  prosecuted  steadily 
until  he  sold  out,  in  1876,  six  years  after  the 
conveyances.  Notwithstanding  these  convey- 
ances, he  retained  all  the  property  used  in  his 
stair-building  business,  was  in  debt  only  from 
five  hundred  to  one  thousand  dollars,  and  had 
money  in  bank,  accounts  due  him  and  per- 
sonal property  used  in  his  business,  aggre^t- 
ing  from  ten  to  twenty  thousand  dollars.  It  is 
true  that  some  $12,000  of  mechanic's  liens  had 
been  filed  against  buildings  which  he  owned, 
and  which  had  been  recently  constructed;  but 
these  liens  were  by  sulM^ontractors,  with  pos- 
sibly one  or  two  minor  exceptions.  Money  for 
their  payment  was  deposited  with  certain  trust 
companies;  and,  as  the  amounts  due  were  ad- 
judicated, they  were  paid  out  of  moneys  thu# 
deposited.  Could  anything  be  clearer  than 
that  these  conveyances  were  free  from  all  im- 
putation of  fraud,  as  against  anybody,  and  es- 
pecially as  against  such  a  remotely  subsequent 
creditor?  |» 

While  the  transaction  as  to  the  bonds  and 
mortgages  is  nearer  in  point  of  time  to  the  crea- 
tion of  the  indebtedness  to  Vanderbilt,  It  is  so 
remote  in  fact  as  also  to  be  free  from  imputa- 
tion of  fraud.  The  circumstances  surrounding 
the  creation  of  this  debt  must  be  stated  a  little 
more  in  detail:  Gebhart  and  Ritchie  owned  the 
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loU;  they  were  each  subject  to  two  roortMefl; 
one  was  a  mortga^  of  |3,750.  given  to  £lleo 
£.  Ward,  from  whom  the  Schrejers  bad  orig- 
tDsllj  purchased  the  lots;  and  one  to  Mrs. 
Scbreyer,  origlDally  $5,000,  but  reduced  by 
payments  to  about  $2,200.  Desiring  to  bulla, 
in  the  belief  that  the  rents  from  new  buildings 
on  the  front  of  the  lots  could  be  used  to  pay 
off  their  indebtedness,  they  arranged  with  the 
Bchrevers  for  an  advance  of  the  amount  that 
should  be  needed  in  addition  to  the  sums  they 
could  borrow  on  mortgages  from  the  Ward 
esUte.  The  Ward  estate  agreed  to  loan  $10,000 
on  each  lot  and  contemplated  building.  In 
pursuance  of  this  arrangement*  Mrs.  Bcbreyer 
released  her  mortgages,  new  ones  were  exe- 
cuted to  the  Ward  estate  for  $10,000  on  each 
lot,  and  the  difference  in  monev  ($6,000  and 
over)  was  paid  to  Qebhart  and  Ritchie,  respec- 
tively, and  by  them  handed  to  the  Schreyers; 
and,  when  the  buildings  were  completed,  new 
mortgages  were  executed  to  Mrs.  Schreyer  for 
the  0,200  of  her  original  mortgage,  and  the 
excess  of  the  cost  above  the  amount  furnished 
by  the  Ward  estate.  Schreyer,  who  waa  a 
practical  builder,  superintended  the  conatmC' 
tion  of  the  buildings.  Yanderbflt  made  aeon- 
tract  with  Gebhart  and  Ritchie  for  the  mason 
work,  as  heretofore  stated.  He  entered  into 
this  contract  with  knowledae  that  the  $5,000 
bond  and  mortgage  which  Bcbreyer  proposed 
to  transfer  in  part  payment  waa  aecoDa  and 
subordinate  lo  a  prior  mort^nige  of  $16,000. 
He  must  have  a»umed,  when  ne  made  the  con- 
tract, that  the  property  mortgaged  waa  good 
for  both  mortgages;  add,  according  to  the  tea- 
timony,  it  was  then  considered  worth  from 
thirty  to  thirty-flve  thousand  dollars.  When 
he  had  ao  far  completed  his  contract  aa  to  be 
entitled  to  the  assignment  of  his  bond  and 
mortgage,  he  demanded  its  guaranty  from 
Bchrever;  and  he,  in  order  that  there  might  be 
no  demy  in  the  work,  gave  ttie  required  guar- 
anty. Two  years  thereafter,  owing  to  depre- 
daUon  in  value  of  real  estate,  the  property 
covered  by  this  $5,000  bond  and  mortgage  waa 
sold  under  foreclosure  of  the  $16,000  mortgage, 
and  realized  only  enough  to  pay  that  Hence, 
Bcbreyer  became  liable  on  Lis  guaranty.  Is 
there  anything  in  these  facta  to  show  fraud  in 
intent  or  fraud  in  result?  Obviously  not 
Yanderbilt  entered  into  his  contract  with  full 
knowledge  of  all  the  circumstances,  unqoea- 
tionably  ooDtUerliijg  the  $6,000  bond  and  mort- 
gage  well  secured7  snd  willing  to  take  hli 
chances  of  its  payment  on  forecloaure,  if  not 
otherwiM.  Bcbreyer,  making  no  representa- 
tions or  conceslments,  doubtless  actai  in  the 
lame  belief;  and  when,  after  partial  completion 
of  the  contract,  he,  to  prevent  delay  in  the  fa- 
tore  work,  guarantee  payment  of  the  bond 
and  mortnge,  he  did  so  in  the  belief  that  it 
was  amply  secured,  and  that  ha  was  aasoming 
little  or  no  risk  in  his  guaranty.  If  fraud  or 
wrong  was  intended  on  his  part  obvionaly  he 
would  have  refused  to  guarantee,  and  left  Yan- 
derbilt to  take  that  which  his  contract  entitled 
him  to.  The  very  fact  of  hk  volnntarOy  aa> 
•uming  a  riak  which  he  was  under  no  obUga- 
tiona  to  assume,  and  which  In  no  manner 
Inured  lo  hk  benefit  k  satkfadory  evidence 
that  he  had  no  thought  of  fraud.  The  subse- 
quent depredation  of  the  value  of  real  estate, 
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and  the  failure  to  realise  on  the  sale  thereafter 
more  than  the  first  $16,000  mortgage,  waa 
something  anticipated  by  neither  p£ty.  It 
was  one  of  those  vidssitodes  unexpectea  and 
unlocked  for— not  planned  foi^— ana  doubtless 
an  astonishment  to  all  the  parties.  All  the  ar 
rangementa  for  the  execution  of  these  second 
mortgages  to  Mrs.  Schreyer  were  made  before 
any  guarantee  or  personal  liability  on  the  part 
of  Bcnreyer  was  demanded  or  thousht  of,  and 
it  does  not  mear  that  he  was  in  debt  to  any- 
one at  the  ttme  the  arrangements  were  so 
made.  Surely  tbk  unnecessary  and  voluntary 
assumption  on  hk  part  In  no  manner  indicates 
fraud  in  the  arrangements  already  entered  into 
and  subsequently  carried  out  for  the  execu- 
tion of  these  bonds  and  mortgages  to  Mrs. 
Schreyer.  In  the  case  of  Oarr  v.  Sreete,  81  N. 
Y.  584,  which  was  like  thk  in  presenting  an 
unexpected  depredation  in  the  value  of  prop- 
erty, the  court  jnstlv  observed:  '*Rever8ea 
came  unexpectedly,  while  In  the  pursuit  of  hk 
ordinary  business,  without  any  Intention  on  hk 
part  to  defraud  hk  creditors,  and  It  may  be  said 
that  witliout  any  fault  on  hk  part,  except  a 
want  of  human  foresight  he  became  embar- 
rassed and  Insolvent  It  k  not  apparent  that 
Breese  had  In  vtow,  at  the  time  of  the  execo* 
tlon  of  the  deed  to  hk  wife,  any  audi  remit, 
or  that  he  in  any  way  contributed  to  produce 
the  reault  which  followed,  for  the  purpoae  of 
defrauding  hk  creditors  and  enjoying  the  ad- 
vantagea  to  be  derived  from  the  provisiona 
made  for  hk  wife.  Under  such  drcumstanoea, 
the  presumption  of  any  fraudulent  intent  k  re- 
butted, and  it  k  manifest  that  he  had  done  ne 
more  than  any  business  man  has  a  ri^t  to  do, 
to  provide  a^ilnst  future  mkfortune  when  1m 
k  abundantiy  able  to  do  ao."  Further,  aa  neg- 
ativing any  fraud  In  Intent,  a  year  after  thk 
guarantee,  and  when  ondoubtedly  there  must 
have  been  devdoping  some  probability  of  li»- 
bility  therefrom,  Bcueyer  purchased  other  real 
estate  and  took  the  title  In  hk  own  name.  BtiU 
again,  not  only  did  he  continue  In  hk  regular 
business  of  stair-buUdlng  after  these  transac- 
tions, but  it  k  evident  from  hk  bank  books^ 
produced  in  evidence,  that  hk  business  wsa  of 
considerable  magnltuide,  for  between  August 
86,  1860,  and  September  6,  1876,  a  period  of 
about  aeven  years,  and  Including  the  time  of 
theae  transactkwis,  hk  deposita  amounted  to 
$801,906.44. 

We  have  thua  tn  oomUlfUbA  the  oMe,  at  to 
these  transfers  from  Schreyer  to  hk  wife,  aa  If 
they  were  purdy  voluntaiy;  but  according  to 
hk  teatimony,  and  there  k  none  cootradlcung 
h,  they  were  far  from  voluntary,  but  rather 
the  pasdnff  of  the  legal  title  to  hk  wife,  of 
property  of  which  she  waa  prior  thereto  the 
eauitable  owner,  or  In  which  ahe  had  at  leaat 
a  large  equitable  Interest  She  had  between 
twenty-five  hundred  and  three  thousand  doQan 
In  money  when  they  were  married.  In  April, 
1854.  die  purchased  the  leasehokl  faiterest  In 
the  lots  00  8$th  Street  fM^yioK  therefor,  oat  of 
her  own  moneys,  $500  each.  They  nved  00 
one  of  the  lots,  and  the  bolldlnf  oo  the  other 
waa  rented.  tJnoiiastlonaMy,  therefore,  the 
rents  hdMiged  to  oer.  She  ako  kept  boaracra 
for  anumber  of  yean,  two  of  them  living  witk 
her  fbr  at  leaat  ten  yean,  paying  $6  per  week 
eadL    Thatalanosof  themon^shahndwhen 
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iirted  die  pawed  orer  to  him  from  tfane  to 
lime  lor  improTementi  on  the  property,  or  use 
in  hii  hnfiiieit.  It  is  tme  that  afterwards 
hidldingi  of  considerable  yahia  were  pat  upon 
these  lots;  and  we  do  not  wish  to  be  understood 
as  affirming  that  the  entire  cost  of  the  property 
was  the  proceeds  of  her  inTestment,  or  her  earn- 
ings. All  that  the  testimony  fairly  discloses  is, 
that  at  the  time  of  her  marriage  she  was  pos- 
sessed of  separate  property,  which  was  the 
foundation  and  larveiy  the  source  of  these  sub- 
sequent accumulaaons.  So  that  the  oouTey- 
ances  in  1871  were  not  purely  Toluutary,  but 

[416]  m^torious  and  upon  good  consideration. 
The  same  may  be  said  as  to  the  bonds  and 
mortgages  placed  In  her  name  in  1874. 

It  &  objected  by  the  appellees  tbat  Schreyer's 
testimony  is  not  to  be  depended  upon,  be<»u8e 
cODtradictory,  confused  and  uDcertain;  tbat 
there  Is  no  dfeflDiteness  in  it  asto  amounts  and 
dates;  and  that  wrong  in  the  transactions  is 
evident,  because  the  moneys  reoeiyed  for  rent 
after  the  conveyances  were aeposited  by  Schrev- 
er  in  his  own  name  in  buik,  and  were  obviously 
manaired  and  handled  by  him  as  his  own,  as  no 
accounts  were  kept  between  husband  and  wife 
of  their  separate  moneys,  but  all  were  mingled 
inonefuna.inhishancfs.  But  does  all  this  indi- 
cate fraud  ?  If  liis  testimony  is  worthless  and  to 
be  rejected,  then  there  is  practically  no  testimo- 
ny interpreting  those  transactions,  and  the  court 
never  presumes  fraud.  The  very  confusion 
and  carelessness  in  the  dealings  between  hus> 
band  and  vHfe  make  agaUist  rather  than  in 
favor  of  the  claim  of  fraud.  There  is  no  evi- 
dence that  he  was  in  debt  at  the  time  of  these 
conveyances,  at  least  beyond  a  trifling  amount, 
which  was  subsequently  paid;  and  if  the  parties 
had  intended  fraud  and  wrong,  unquestionably 
their  accounts  would  have  b^n  kept  carefully 
and  accurately,  and  books  would  now  be  pre- 
sented showing  such  accounts.  Husband  and 
wife  evidentiy  saw  no  necessity  of  dealing  with 
each  othet  at  arm's  length;  the  tiUe  to  the 
property  was  placed  in  her  name  when  there 
was  no  legal  or  equitable  reason  why  it  should 
not  be  done';  and  the  rents  and  other  cash  re- 
ceipts were  not  unnaturally  kept  in  one  account 
ana  handled  as  one  funcL  The  lack  of  sub- 
stantial indebtedness  and  the  record  of  the 
transfer  being  established,  the  caitlessness  of 
their  dealings  tends  to  prove  honesty  rather 
than  to  establish  fraod.        ^  s» 

Agafai,  It  is  objected  thai  the  conduct  of 
Bchrever,  In  respect  to  the  bankrupt  proceed- 
ings,  is  suspicious:  that  the  bankrupt  proceed- 
ings, though  nominally  at  the  instance  of  a 
creditor,  were  really  at  his  instance;  that  the 
bankrupt  and  the  editor  found  their  counsel 
in  the  same  office;  and  that  the  other  claims 
proved  acainst  him  were  in  some  suspicious 

[417]  way  fixed  up  and  adjusted,  leaving  only  Yan- 
dermlf  s  claim  unpaid.  Conceding  all  that  Is 
claimed  by  counsel  in  reference  to  these  bank- 
rupt proceedings  in  1878,  it  is  difficult  to  deduce 
therefrom  anyevidence  of  wrong  in  the  trans- 
actions in  l671  and  1874  It  may  be  that 
Bchreyer  did  not  want  to  pay  Yanderbflfs 
daim;  and  it  may  be.  as  danned  by  counsel, 
that  he  improperly  soui^ht  the  assistance  of  the 
bankrupt  court  to  be  relieved  from  liability 
therefrom;  but  it  would  be  a  veryunjust  con- 
chislon  from  such  facts,  that  in  1871,  when  ha 
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made  the  conveyances  to  his  wife,  and  in  18H 
when  he  made  the  arrangement  for  the  encs- 
tion  of  the  bonds  and  mortgages  to  his  wile, 
anterior  to  any  known  or  expected  llatiOitj  la 
Yanderbilt,  he  was  actios  with  a  view  of  sn^ 
sequently  koing  through  bankmpCcv,  or  d»> 
frauding  Yanderbilt  or  any  other  creoitor. 

Recapitulating,  the  conveyances  in  1871  wen 
meritorious,  upon  good  consideration,  mads  bf 
one  in  debt  in  only  a  trifling  sum,  and  tHai^ 
ing  an  abundance  of  property  for  tlie  diicfatnsi 
of  those  debts,  and  who  in  fact  sabseqneotlf , 
and  as  they  became  due,  paid  them—made  by 
one  continuing  and  expecting  to  cootime  in 
the  same  profitable  and  not  huardous  basioea 
in  which  he  had  been  engaged  for  nesrt;^  s 
score  of  years,  with  no  thought  of  entermf 
upon  any  new  or  hasardoos  business,  and  man 
than  three  years  before  any  liability  to  Yander- 
bilt was  incurred  or  even  tnougb  t  of.  And  tht 
placing  of  the  notes,  bonds  and  mortgages  ia 
1874  in  Mrs.  Schreyei^s  name  was  in  punoaaos 
of  an  arrangement  entered  into  when  the  hus- 
band was  not  in  debt,  and  when  no  obligatioa, 
fixed  or  contingent,  to  Yanderlrilt  had  been  ca- 
tered into  or  thought  of. 

Under  these  circumstances  it  Is  error  to  hold 
that  the  transactions  were  fraudulent  and  ftad 
as  against  Yanderbilt  7^  decree  cf  tke  Ot- 
euit  Court  must  be  rwereed,  and  the  cam  fs- 
memdedf'with  instruetione  for  further 
ingeinaeeordancewlhthevUmehmMn, 
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]•  Where  hj  general  law  a  llso  Is 
poratkm  upon  its  stodk  for  tiie 
the  stookliolder,  tils  valid  and  eiifocoeableacaiirt 
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a.  The  law  of  Mtohlgan  under  whiob 
taff  corporations  maj  beortanlseda  AMI  I  H«v. 
8tat4  •  17,  Act  1S7,  Laws  107U,  that  a . 
shaU  at  all  times  have  a  Hen  upon  aU 
property  of  its  membefs  Invested  thoreia.  tor  al 
dsMs  doe  from  them  to  sooh  oorpofwtton.  Ii  s 
general  law  as  decided  by  the  Snprtaa  Coort  «( 
lOohlgan,  which  dedskm  Is  eoDcluslTa  la  thU 
court,  and  everywhere,  as  to  tta  oharactor. 

a.   Wherever  paper  of  a  natnra  similar  to  tkiili^ 
sued,  under  authority  ffranted  by  ireoenl  i 
whoever  deals  with  that  paper  Is  obaried 
notice  of  aU  limitations  and  bnrdeoa 
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tt  by  such  stfttute,  whether  the  pertj  Uvei  In  or 
ont  of  the  State. 

4.  It  18  unneoessaiT  to  enter  upon  the  certlfloate 
of  stook  eny  Btatement  of  the  Umltatlona  and  har- 
dens which  the  law  oasts  npon  all  suoh  paper;  and 
the  omission  to  state  snoh  Umitatlont  upon  the 
face  of  the  paper  Is  not  a  waiyer  hj  the  oorpota- 
tlon  of  the  benefits  thereof. 

§,  Snoh  a  certificate  Is  not  negotiable  In  either 
form  or  oharaoten  and  like  ererj  non-negotiable 
paper,  whoever  takes  It  does  so  subject  to  its 
equities  and  burdens;  and  though  Ignorant  of 
such  equities  and  burdens,  his  ignorance  does  not 
relieve  the  paper  therefrom,  or  enable  him  to  hold 
it  discharged  therefrom. 

fi.  This  lien  of  a  corporation  may  be  waived,  but 
mere  ignorance  on  the  part  of  the  purchaser  of 
the  fact  of  the  existence  of  the  lien  does  not  de- 
stroy It.  It  constitutes  no  waiver  on  the  part  of 
the  corporation. 

WaflOO.] 

Argusd  March  7, 1890.  Decided  MwrchtJ^  1890. 

r\  ERROR  to  the  Circuit  Ooort  of  the  United 
States  for  the  Northern  District  of  Illinois 
to  review  a  judgment  for  the  value  of  stock  of 
a  corporation  in  an  action  against  it  by  reason 
of  its  refusal  to  transfer  the  same  to  a  purchas- 
er.   Rcvened* 

The  tacts  are  stated  in  the  opinion. 

Meeert.  A.  H.  G&rland,  mMa  K  FUnn, 
William  H.  Swift  and  Don  M.  Dickinson,  for 
plaintiff  in  error: 

The  common  law  and  statutory  liabili^  of 
stock  must  be  determined  by  the  law  ox  the 
corporation's  domicil.  Any  general  liability 
attaching  to  all  stockholders  by  virtue  of  their 
membership  will  be  enforced  in  a  foreign  forum. 

jiiriekaon  v.  Nesmilh,  15  Gray,  221,  8.  0.  4 
Allen,  238;  Baleey  v.  McLean,  12  Allen,  480. 

The  general  laws  under  which  such  corpora- 
tioDs  are  formed,  with  the  articles  of  associa- 
tion adopted  in  pursuance  thereoif,  constitute 
tiie  charter  of  the  corporation. 

Atty-Qen.  y.  Perkin$j  78  Mich.  — ;  Hora- 
wetz,  Priv.  Corp.  (2d  ed.)  g  874. 

Everyone  is  conclusively  presumed  to  know 
the  provisions  of  the  charter  or  articles  of  as- 
sociation of  the  corporation  with  whom  he  deals. 

Canada  8.  R.  Co.  v.  Oebhard,  109  U.  8.  627 
(27:  1020);  Angell  A  A.  Corp.  g  299;  Green's 
Brice.  Ultra  Vires,  897;  BwAjp  y.  Olobe  Co.  185 
Mass.  182;  Payeon  v.  Withen,  5  Biss.  289-278. 

Where  a  lien  upon  stock  for  the  indebtedness 
of  a  stockholder  is  created  by  statute  or  by 
charter  it  is  valid  and  enforceable  against  afi 
the  world. 

Georgetown  Union  Bank  y.  Laird,  15  U.  8. 
8  Wheat.  890  (4:  269);  Breni  v.  Washington 
Bank,  85  U.  8.  10  Pet.  596  (9:  547);  Chiid  y. 
Hudson's  Bay  Co.  2  P.  Wms.  207-209;  Melio- 
ntcehi  y.  Royal  Exch,  Assur.  Go.  1  £q.  Cas. 
Abr.  9;  Sparks  v.  Liverpool  Water  Works  Oo. 
18  Vee.  Jr.  428,  429;  Morgan  v.  Bank  of  North 
America,  8  Serg.  &  R.  78-86;  Bank  y.  Lanier, 
78  U.  8.  11  Wall.  869  (20:  172);  BuOard  y. 
Bank,  85  U.  8.  18  WalL  589-598  (21:  928);  C^ 
cilNat,  Bank  y.  Watsontoum  Bank,  105  U.  S. 
817  (26:  1089);  Neale  y.  Jannsy,  2  Cranch, 
C.  C.  189;  Pierson  v.  Washington  Bank,Z 
Cranch,  C.  C.  868;  McLean  v.  Lafayette  Bank, 
8  McL.  604;  New  Orleans  Nat.  Bank  y.  WUts, 
10  Fed.  Rep.  882;  Bishop  y.  Globe  Oo.  185  Mass. 
188. 
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Lien  on  stock  created  by  statute  or  by  char- 
ter is  yalid. 
Presbyterian  OonqrMoHon  y.  OarlisU  Bank, 

5  Pa.  845;  F^rst  Nat.  Bankr.  HarffordL.  dA. 
Ins.  Oo.  45  Conn.  22;  Bradford  Bkg.  Oo.  y. 
Briggs,  L.  R.  81  Ch.  Div.  19,  reversmg  8.  0. 
L.  R.  29  Ch.  Diy.  14»i8lMins  y.  PhtBnis  F. 
Ins.  Oo.  8 Paige,  850;  umssy,  OomtMrce  Bank, 
14  Md.  271;  Cfirtnan  Bank  y.  J^erson,  10  Bush, 
826;  LmeUr.  Sing  Sing  Bank,  24  N.  Y.  288; 
Utiea  Sank  y.  Smalley,  2  Cow.  770;  BohmerY. 
City  Bank,  77  Ya.  445;  3abin  v.  Bankof  Wood- 
tioek,%l  Yt.  858;  Oross  v.  Phanix  Oo.l  R.  I. 
89;  Rogers  Y.  Huntingdon  Bank,  12  8erg.  A  R 
77;  Bverhart  y.  Westchester  dP.R  Cb.  28  Pft. 
889. 

All  persons  dealing  with  a  corporation  must 
be  charged  with  knowledge  of  the  statata  or 
charter  conferring  the  lien. 

^M^y.  GldbeOo.  185 Mass.  182;  Georgetown 
Union  Bank  y.  Laird,  15  U.  a  2  Wheat.  890 
(4:  269):  Downer  y.  ZanesniOe  Bank,  Wright 
(Ohio)  477;  QrantY.  Mechanics  Bank,  16  8erg. 

6  R.  140 :  8t.  Louis  P.  Ins.  Oo.  r.  CfoodfeOow, 
9  Mo.  149;  SewaU  y.  Lancaster  Bank,  ]78erg. 
&  R  285;  Kenton  Ins.  Oo.  v.  Bowman,  84  Ky. 
480;  Morawets,  Priv.  Corp.  (2d  ed.)  gS  208, 591. 

Refusal  to  aUow  a  transfer  of  the  stock  until 
8weet's  debt  was  paid  is  a  usual  method,  tod 
is  fully  sustained  by  the  authorities. 

West  Branch  Bank  v.  Armstrong,  40  Ftu  278; 
GrantT.  Mechanics  Bank,  15  8erg.  A  R  140; 
Rogers  y.  Huntingdon  Bank,  12  8erg.  &  R  77; 
Tuttls  y.  Walton,  1  Qa.  48;  McOre^  v.  Remsey, 
6  Duer,  174;  Farmers  Bank  v.  Mehart,  6  QiU, 
(Md.)  50;  VansandsY.  Middlesex  Bank,  26  Conn. 
144;  Hartford  First  Nat.  Bank  y.  Hartford  L. 
d  A.  Ins.  Oo.  45  Conn.  22;  Reese  y.  Bank  of 
Oommeree,UyLd.  271;  Mechanics  Bank  Y.N  T. 
diNHR.  Oo.  18  N.  Y.  599;  Gilbert  y.  Manr 
Chester  Iron  Mfg.  Oo.  11  Wend.  627. 

8uch  a  lien  secures  an  indebtedness  already 
existing  when  the  debtor  became  a  stockholder, 
and  all  indebtedness  created  while  he  remains 
a  stockholder. 

Smith  y.  Henneipin  Oo.  15  Am.  &  Eng.  Corp. 
Cas.  576;  1  Jones,  Liens,  §  892  e<  sea. 

It  is  immaterial,  too,  whether  the  debt  be 
greater  or  less  Uian  the  value  of  the  stock;  the 
whole  stock  may  be  held. 

SewaU  Y.  Lancaster  Bank,  17  8erg.  &  R.  285. 

And  to  compel  a  transfer  Uie  amount  of  the 
Hen  must  be  tendered. 

PiersonY.  Washington  Bank,  8  Cranch;  C«  C. 
868:  Bra^ordBkg.  Oo.Y.  Briggs,  h.  R  81  C^h. 
Div.  19,  overruling  S.  0.  L.  R.  29  Ch.  Div.  149. 

A  corporation  is  not  bound  to  ask  for  the 
surrender  of  the  certificate  when  it  credits  a 
shareholder.  It  does  not  waive  its  lien  by  leav- 
ing the  certificates  outstanding. 

Bohmer  v.  Ci^  Bank.  77  Va.  445;  PlaU  y. 
BirmirwTiam  Ams  Oo.  41  Conn.  255. 

And  it  is  not  necessary  that  the  oertiflcata  is- 
sued should  refer  to  the  lien. 

Hussey  y.  Mfg.  A  M.  Bank,  10  Pick.  415: 
Reese  v.  Bank,  14  Md.  271;  Petersburg  8as.  S 
Ins.  Oo.  Y.  Lumsden,  75  Ya.  827-840. 

Mr.  Thos.  MoDoiii^aIl»  for  defendant  in 
error: 

The  courts  do  not  favor  anything  that  will 
in  any  way  interfere  with  the  frae  negotiation 
sod  transfer  of  stock. 

OushniMY.  Thayer  Mfg.  Oo.  76  K.  T.  865; 
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K  T,  A  N.H.  B.  Oo.  T.  Schuyler,  84  N.  T. 
80;  Bank  y.  Lanier,  78  U.  8.  11  WaU.  860(20: 
172):  BfOlard  t.  Bank,  86  U.  8. 18  Wall  580 
m:  028). 

A  purchaser  In  good  faith  has  a  right  to  claim 
the  teneflt  of  an  estoppel  in  his  f aror  as  agahist 
the  corporatioD.  %«* 

UoaMW>k  V.  if.  J.  Zine  Co,  57  N.  T.  616; 
Foreman  r.  BigHow,  4  Cliff.  0.  0.  508:  SUaey 
T.  LiUU  Boek  A  Ft,  8.  B.  Co.  h  im,  m\ 
Brani  t.  Ehten,  50  Md.  1. 

A  holder  for  yaloe,  without  notlee  of  prior 
equities,  obtains  a  perfect  title  thereto,  as 
against  soch  eqoities. 

Walker  y.  Detroit  TremHi  Oo.  47  Mich.  888: 
Manddbaum  ▼.  North  American  Min,  Co,  4 
Mich.  465:  Vnion  Bank  y.  Laird,  15  U.  8.  8 
Wheat  800  (4: 260);  Brent  y.  Washtnaton  Bank, 
85  V.  8. 10  Pet  506  (0:  547);  Cecil  Nat.  Bank 
y.  WateonUnon  Bank,  105  U.  8.  217  (26: 1080). 

Mr,  Jfittice  Brewer  deliyered  the  opinion 
of  the  court: 

On  July  22, 1884,  Qeorge  O.  8weet  was  the 
owner  of  tweWe  hundred  shares  of  the  capital 
stock  of  a  corporation  organised  under  the 
Laws  of  the  8tate  of  Michigan,known  as  George 
H.  Hammond  A  Company,  as  eyidenced  by 
two  certificates  of  stocl  (which  were  alike  in 
eyery  thing.except  numbers  of  shares  and  dates); 
and  of  one  of  which,  with  indorsements,  the 
following  is  a  copy: 

"<3eorge  H.  Hammond  A  Company. 

**Oapltal  stock,  810100,0011  Shares,  fSSeaob. 

Number  &  Shara,  800. 

'This  is  to  certify  that  <3eorge  O.  Sweet  is 
entitled  to  eight  hundred  shares  of  $25  each  of 
the  capital  stock  of  Gtoorge  H.  Hammond  A 
Company.  Transferable  only  on  the  books  of 
Uie  (Company,  in  person  or  by  attorney,  on  the 
surrender  ox  this  certificate. 

"Detroit,  Mich.,  JanV  18, 1882. 

"Qeorge  H.  Hammond,  PresX 
"[Seal.]  James  D.  Standish,  Sec'y. 

"[Indorsed.] 

"For  yalue  receiyed,  —  hereby  seU,  assign 
and  transfer  unto  ■  shares  of  the  with- 

in stock,  and  do  hereby  constitute  and  appoint 

attorney  to  transfer  the  same  on  the 

books  of  the  Company. 

"Witness  my  hand  and  seal  this  —  day  of 
,  A.  D.  18—. 

" .  [L-t-r 

These  certificates  had  theretofore  been 
pledged  to  the  National  Bank  of  Illinois,  a  bank 
located  in  the  City  of  Chicaca  On  that  day, 
in  pursuance  of  the  pledge,  the  stock  was  sold, 
and  purchased  by  the  defendant  in  error, 
Thomas  D.  Hastings.  During  all  the  time  that 
Sweet  owned  the  stock  he  was  indebted  to  the 
corporation  Oeorge  H.  Hammond  A  Company. 
After  his  purchase  Mr.  Hsstinn  presented  the 
certificates  to  the  ofiScers  of  the  corporation, 
and  demanded  a  transfer.  This  was  refused, 
on  the  ground  that  the  corporation  had  a  Hen 
upon  the  stock  for  the  amount  of  Sweet's  in- 
debtedness to  it  Thereupon  this  action  was 
brought 

C^rge  H.  Hammond  &  Company  was  a 
manufacturing  corporation  created  in  October, 
1881,  under  the  laws  of  the  SUte  of  Michigan, 
with  its  principal  office  in  the  City  ot  Detroit, 

MS 


Michigan,  and  Sweet  was,  during  the  time  of 
these  transactions,  a  resident  of  aira  d<^g  bui-   [48l|| 
ness  in  the  City  of  Chicago,  selling  the  ptoper- 
ty  of  the  corporation  on  commissioD. 

The  Law  of  Michigan  under  which  masufae- 
turing  companies  may  be  organized,  and  under 
which  George  H.  Hanmiond  A  Company  wm 
created  and  exists,  has,  since  1875,  contained  this 

SroTision  (Section  4148,  1  Howell's  Annotated 
tatutes;  section  17  of  Act  187,  Laws  1875): 
"The  stock  of  eyery  such  oorporatloii  shall  be 
deemed  personal  property,  and  be  transferred 
only  on  tne  books  of  such  corporatioa.  In  sock 
form  and  manner  as  their  by-laws  shall  pt»- 
scribe;  and  such  corporation  diall  at  all  tinsi 
haye  a  lien  upon  all  the  stock  or  property  of  its 
members  inyested  therein,  for  all  debts  doe 
from  them  to  such  coiporation."  The  general 
Act  (1  Howell,  sec  4866)  proyidea,  astoa]]coc<- 
porations,  that  a  transfer  of  stock  shall  not  bs 
yalid  except  as  between  the  parties,  unlea  ee- 
tered  on  the  books  of  the  company,  diowiag 
the  names  of  the  parties  by  and  to  whom  traoa» 
ferred,  the  number  and  designation  of  shares, 
and  the  date  of  the  transfer.  The  bank  wss 
ignorant  of  Sweef  s  indebtedness  to  the  oom- 
ration  when  it  lent  its  money  on  the  aecmttr 
of  the  stock,  and  of  course  Hastings,  though 
notified  thereof  at  the  time  of  the  sale,  socoeed- 
ed  to  all  the  righUof  the  bank.  Ontbcaefads 
the  circuit  judge  held  that  the  purcdiaaer  took 
the  stock  discluirged  of  any  lioi,  and  submitted 
to  the  Jury  only  the  question  of  the  yahie  of 
the  stock;  this  haying  been  found  by  its  yer- 
dict  Judgment  was  entered  therefor,  aod  the 
corporation  now  alleges  error.  The  sins^ 
question  is,  whether  the  conxHn^ioo  bad  a  ben 
upon  the  stock  for  Sweet^  indebtedness,  ss 
against  the  claims  of  the  bank  and  the  pur- 
chaser. This  question  must  be  answered  in  the 
afllrmatiye;  for  the  rule  is  clear  and  unqoet> 
tioned,  that  where  by  general  law  a  Uen  ii 

fiyen  to  a  corporation  upon  its  stock  for  the  is- 
ebtedness  of  the  stockholder,  it  is  yaUd  and 
enforceable  against  all  the  world.  Cmm 
Bank  y.  Laird,  15  U.  &  2  Wheat  880  [4:  200]; 
Brent  y.  Waehinaton  Bank,  85  U.  S.  10  Pet 
506  [0:  5471;  Oecil  Nat.  Bank  y.  Wateomtovm 
Bank,  106  U.  8.  217,  221  [26: 1080,  lOttl; 
BogereY.  Huntingdon  Bank,  12  Serg.  ^  R  77; 
8ewaU  y.  Lancaster  Bank,  17  Serf.  A  R  284; 
Preebyterian  Congregaticn  y.  Cainide  Bamk,  i  r^iSI 
Pa.  845,  848 ;  Farvure  Bank  y.  IgldmrL  • 
Gill,  50;  Beeee  y.  Bank  of  Commerce,  14  Md. 
271;  Hartford  Fint  Nat.  Bank  y.  Hartford  L. 
dbA.  Ine.  Co.  45 Conn.  22;  Biehopr.  Globe  Ck, 
185  Mass.  182;  Bohmer  y.  City  Bank,  77  Ta. 
445. 

The  law  under  which  this  ooiporatioii  was 
organized  was  a  general  law.  So  it  has  been 
decided  by  the  Supreme  Court  of  liirhigM 
{Neuberry  r.  Detroit  di  L,  8.  Iron  Mfg,  Oo.  17 
Mich.  141, 151),  where  it  is  said:  ''The  Uw  ia 
question  is  a  public  Act,  and  all  are  charged 
with  knowledge  of  its  proyidons."  This  con- 
struction by  tne  Supreme  Court  of  the  Stale 
which  enacted  the  law  is  condusiye  in  this 
court,  as  well  as  eyery  where,  as  to  its  duuracter. 
Tlie  law  in  terms  proyides  for  a  Uen,  and  that 
being  a  public  law  all  are  charged  with  knowl- 
edge of  its  proyisions.  Genmlly,  whererer 
paper  of  a  nature  similar  to  this  is  issued,  under 
authority  granted  by  general  statute,  wbocyar 
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deals  with  that  paper  is  charged  with  notloa  of 
all  limitatioDS  and  biudens  attached  to  it  bj 
fuch  statute.  Ajad  this  is  true  whether  the  par- 
ty lives  in  or  out  of  the  State  by  which  the  law 
was  enacted.  See  authorities  cited,  tumra. 
It  was  unneoesBary  to  enter  upoa  the  certificate 
any  statement  of  the  limitations  and  burdens 
which  the  law  casts  upon  all  such  paper;  and 
the  omission  to  state  such  limitations  upon  the 
face  of  the  paper  is  not  a  waiver  by  the  corpo- 
ration of  the  benefits  thereof. 

In  the  case  in  2  Wheaton,  sifpra,  where  the 
Act  of  incorporation  ffaye  a  lien,  this  court,  by 
Mr,  Juitiee  Story,  sam:  "The  certificate,  is- 
sued to  Patton  for  the  fifty  shares  held  by  him 
(which  is  in  the  usual  form),  declares  the  shares 
to  be  'transferable  at  the  said  bank,  by  the  said 
Patton,  or  his  attorney,  on  surrendering  this 
certificate.'  No  person,  therefore,  can  acquire 
a  legal  title  to  any  shares,  except  under  a  regu- 
lar transfer,  according  to  the  rules  of  the  bank; 
and  if  any  person  tSkoB  an  equitable  assign- 
ment, it  must  be  subiect  to  the  rights  of  the 
bank,  under  the  Act  of  Incorporation,  cKf  whi^h 
he  is  bound  to  take  notice."   . 

Repeated  efforts  have  been  made  lo  have 
certificates  of  stock  declared  negotiable  paper, 
but  they  have  been  unsucceaafuL  Sucn  a 
certificate  is  not  negotiable  in  either  form 
or  character;  and  like  every  non-negotiable 
paper,  whoever  takes  it  does  so  subject  to 
its  equities  and  burdens;  and  though  ignorant 
of  such  equities  and  burdens  his  ignorance  does 
not  relieve  the  paper  therefrom,  or  enable  him 
to  bold  it  discharged  therefrom.  It  is  objected 
that  upon  the  face  of  this  certificate  it  is  no- 
where stated  that  "Qeorge  H.  Hammond  A 
Company"  is  a  corporation.  While  this  is  not 
expressly  stated,  it  dearlv  appears;  and  even 
if  it  were  not  so,  the  certmcate  is  non-negoti- 
able paper,  and  the  party  had  no  right  to  deal 
with  It  as  though  it  were  otherwise.  He  takes 
it  subject  to  the  burdens  that  in  fact  rested  up> 
on  it 

Technical  matters  are  suggested  by  counni, 
but  we  deem  it  unnecessary  to  notice  them. 
The  circuit  judse  unquestionably,  as  appears 
from  the  record,  ruled  upon  the  substantial 
question  considered  by  us.  We  think  Ids 
ruling  erroneous,  and  ttie  case  must  therefore 
be  reversed. ,  That  this  lien  of  a  corporation 
may  be  waived  cannot  be  doubted.  CMl  Nat. 
Bank  v.  WaUantaum  Bank,  106  U.  8.  217,  221 
[26: 1089, 1041].  Perhaps  when  all  the  facts 
are  developed,  as  they  can  be  on  the  new  trial, 
matters  may  be  disclosed  sufficient  to  establidi 
a  waiver;  but  mere  ignorance  on  the  part  of 
the  purchaser  of  the  fact  of  the  existence  of  the 
lien  does  not  destroy  it  It  constitutes  no 
waiver  on  the  part  of  the  corporation. 

Judgment  rivened,  and  thseaa  rmnand^for 
m  tmoirioL 
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GEORGE  P.  DESHON,  Assignee,  AppU,, 

ALONZO  H.  WHITTEN  vr  al. 

(Bee  8.  OL  Beporter^  ed.  8es-806D 

FoUeni  rifflU — elaim-^tpee^fleaiion — »n$iru6' 
turn  <tf  patmi^^i9daim0r~-€pplioaHon  ofM 
proeem'-meehaniimfar  turmngjram  metal^ 
ioant  nf  intention. 

L  A  dalm  Is  to  be  oonstnied  In  eoonectlon  with 
the  explanation  contained  In  the  speoUloation, 
and  it  may  beso  drawn  as  In  iff ect  to  make  the 
speciflcatioo  an  ewentlal  part  of  It;  bat  the  sped- 
floation  and  drawings  are  usually  looked  at  only 
for  the  porpose  of  better  nndeittanding  the 
meaning  of  the  olahn,  and  not  forthe  purpose  of 
ohangingit 

i.  The  (dalm  is  a  statutory  requirement,  presQilbed 
for  the  purpose  of  making  the  patentee  deilna 
preolaelj  what  his  in  vention  Is,  and  shoold  be  oon- 
stmed  In  aooordanoe  with  the  plain  import  of  its 
terms. 

t.  Where  the  patent  Is  for  a  combination,  it  oan- 
not  be  permitted  to  read  Into  it  any  delioate  ad- 
justing apparatus  not  originally  included  In  the 
olaim. 
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i.  The  Invention  olalmed  in  this  ease  Is  not  restrict- 
ed to  lathes  for  turning  sewing-machine  needles, 
nor  did  the  patentee  by  dJiolalmer  place  any  such 
limit  upon  the  oonstruotlon  of  the  patents 

&  Ibe  applioation  of  an  old  prooesi  or  machine  to 
a  similar  or  analogous  subject,  with  no  changem 
the  manner  of  applying  it  and  no  result  sub- 
stantially distinct  in  its  nature,  will  not  sustain  a 
patent,  even  if  the  new  form  of  result  has  not  be- 
fore been  contemplated. 

S.  The  application  to  the  turning  of  machine  awls 
and  needles  from  metal,  of  meohanism  old  and 
familiar  m  the  art  of  wood  taming,  is  not  Inven- 
tion, and  Is  not  patentable. 

^oa.  201,  202.] 

Arf/u^Ma/rch7,10,1890.   Decided  March  ij^ 

1890. 

Nora.— Fn*  what  patent!  ors  gromMi;  vih&n  da- 
dOTMl  wM.   See  noU  to  Bvans  v.  Baton,  4:438. 

Am  U>  TpaUntaMiiU/fi  of  inoentfons,  see  noitM  to 
Thompson  v.  BoisseUer,  20:  TB^  and  Oomlng  v.  Bar- 
den,  14: 688. 

Jj  to  aZKMKlofiiiient  of  fitMntCon,  see  noCs  to  Fen- 
nook  V.  Dialogne,  7: 8S7. 

Am  to  distinction  betioeMilfioentions  of  mMdhanAui^ 
otrtideM  or  produetM^andprooesMeM:  uihen  kttUr  pat- 
ented,—see  note  to  Oomlng  v.  Burden,  14: 688. 

^to  includinoproeen  andproduet\n$am6  patent; 
wpairaXM  jKdmUi  thertfoTi-eee  noU  to  Bvans  y* 
Baton,  4: 438. 

What  retatue  may  cover.  See  noU  to  0*Beiny  v* 
Morse,  14:  SOL 

^  to  owionmsnt,  bfl/ore  iatufna  ond  fvinuinrr  pat- 
ent; recording;  when  aulQnmenttrantf  en  exUnded 
terms,— see  note  to  Oayler  v.  Wilder,  UbfiOL 

When  auHQnee  fnay  tiie  for  ifafrinoanmA;  whem 
paUnUe  must;  when  they  mutt  ioku  Bee  note  to 
Wilson  V.  Boussean,  11: 114L 

Am  to  damaoeefor  infringement  of  paUfi^  trtUe 
damooes,— see  note  to  Hogg  v.  Bmeison,  18:80L 

Am  to  notee  (fiven  for  patent-nghte;  pwrehaeer  he- 
fore  matwity^—ooe  note  to  Mandevllle  v.  Wel6h« 
5:87. 
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APPEALS  from  decrees  of  the  Circuit  Court 
of  ttie  Uoited  States  for  the  District  of 
Massachusetts,  dismissing  suits  in  equity  for 
the  iufriogemeDt  of  letters-patent  granted  May, 
10,  1869,  to  Charles  and  Andrew  Spring  for  an 
improTement  in  lathes,  the  patent  having  heen 
extended  for  seven  years  from  Hay  10, 1878. 
JJPrmed. 
Opinion  below,  81  Fed.  Rep.  680. 

Statement  by  Mr.  CMtf  Justice  FoUert 

These  are  appeals  from  decrees  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Massachusetts,  dismissing  bills  in  equity 
brought  on  account  of  alleged  infringement  of 
letters*  patent  jmnted  May  10, 1860,  to  Charles 
and  Andrew  Spring,  for  an  "looprovement  in 
Lathes  for  Turning  Irregular  Forms."  The 
patent  was  extended  for  seven  years  from  May 
10^878.    The  bills  were  filed  May  97,  1879. 

The  opinion  of  the  circuit  court  was  an- 
nounced September  80, 1884,  but  by  reason  of 
the  inteiposition  of  petitions  for  rehearing,  the 
final  decree  was  not  entered  until  AprU  17, 1886. 

The  specification  is  as  follows: 

''To  all  whom  it  may  concern: 

"Be  it  known  that  we,  Charles  and  Andrew 
Spring,  both  of  Boston,  in  the  County  of  Suf- 
folk and  State  of  Massachusetto,  have  invented 
a  new  combination  designed  for  turning  wch 
[389]  articles  as  are  to  be  brought  to  a  point  or  are 
to  be  finished  or  turned  at  one  end,  and  there- 
fore  cannot  conveniently  be  held  to  be  operated 
upon  otherwise  than  try  the  opposite  end;  and 
we  do  hereby  declare  that  the  following,  taken 
in  connection  with  the  accompanying  drawings 
which  form  part  of  this  spedficauon,  is  a  dear, 
full  and  exact  description  of  our  invention  and 
sufficient  to  enable  those  skflled  in  the  art  to 
practice  iu  Fig.  2  is  a  perspective  view  en^ 
tXKiying  our  invention,  and  Fig.  1  is  a  plan  ex- 
hibiting more  in  detail  some  of  ito  parts,  c 
represents  the  head  stock  and  ^  the  tail  stock 
of  a  lathe  fixed  upon  a  bed,  d.  The  spindle  a 
is  supported  and  rotated  in  the  manner  usual 
in  lathes,  and  carries  a  chuck  which  seizes  and 
holds  by  one  end  the  article  o  to  be  operated 
upon.  The  spindle  /in  the  tail  stock  A: is  ca- 
pable of  traversing  backwards  and  forwards  in 
the  axial  line  of  the  lathe's  rotation,  but  does 
not  itself  rotate.  This  movement  may  be  ac- 
complished by  the  means  usual  for  this  pur- 
pose in  lathes.  The  carriage  m  is  raised  from 
the  lathe  bed  d  in  the  support  n,  on  whidi  it 
is  guided  in  movemento  towards  and  from  0 
by  means  of  the  usual  'ways.'  Rotation  of  the 
screw  o  causes  the  movements  of  the  carriage 
m,  and  the  set-screw  $  is  used  to  gauge  the  di- 
ameter of  the  artide  operated  upon,  which  it 
does  by  striking  onn,  which  is  fixed  to  the 
lathe  bed  and  arresU  further  onward  movement 
of  m.  Fixed  upon  m  and  partaking  of  ita 
movements  is  the  arrangement  which  modifies 
the  movement  of  the  tool-carrier.  This  ar- 
rangement consista  of  two  principsl  parts,  o 
andry  a  is  pivoted  to  n  by  screw  I,  and  is  hela 
in  anv  desired  position  l^  the  screws  «,  9  be- 
ing slotted  whm  these  screws  pass  through  it 
Into  m.  It  may  here  be  mentioned  that  this 
provision  for  the  adjustment  of  9  is  for  the 
purpose  of  giving  any  leotdred  taper  to  0,  and 
thai  the  screws  e  aid  in  tne  adjustment  ef  «. 
The  piece  r  Is  connected  with  f  by  the  guide 
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rods  t0  passfaig  through  the  latter  and  ftnd  is 
the  former.  Compressed  spiral  spiinn  arouad 
t0  act  to  draw  r  snd  the  roll  shown  m  dotted 
lines.  Fig.  1,  towards  q.  The  carriage  m  reM 
upon  and  slides  over  q  and  r.  and  beus  with 
it  the  tool-holder  jf.  which  is  of  aDa:ular  fom 
and  can  slide  within  z  toward  and  rrom  «.  It 
is  to  y  that  the  roll  before  mentioaed,  as  shown 
in  dotted  lines.  Fig.  1,  is  fixed.  #,being  sk)Ued 
where  it  passes  through  to  adniit  of  movesaeat 
of  y.  A  portion  of  x  extends  upwards,  and  h 
made  to  fit  in  a  hole  bored  for  that  purpose  ia 
the  spindle  L  ■  To  admit  of  nice  adjostmeot  of 
the  tool  e  the  piece  s  Is  pivoted  tojr,  and  raised 
and  lowered  by  operating  at  the  end  opposils 
the  pivot,  the  set-screw  a\  and  holding  screw 
y;  B  is  extended  above  and  over  the  tool  e',  so 
that  by  the  action  of  the  set«crew  tf"  the  tool  h 
confined  to  or  releaied  from  jr.  On  thai  side 
of  «  preceding  the  tool  In  tts  cutting  movameat 
towsrd  the  chock,  and  forming  a  part  of  or 
fixed  to  «,  is  a  yoke  arranged  to  oootafai  a  die, 
s'.  This  die  Is  made  In  two  parts,  having  a 
hole  through  them,  half  in  each  part,  of  fM 
the  diameter  of  the  material  from  which  the 
finished  artide  is  to  be  formed.  This  bcde  la 
the  die  Is  made  and  kept  concentric  with  tiM 
axis  of  the  lathe's  rotauon  by  setrscrews,  oae 
of  which  acta  on  opposite  alaes  of  eadi  half, 
and  also  one  from  the  top  and  another  froa 
beneath.  The  sides  of  9  and  r,  with  which  the 
roll  fixed  in  y  comes  into  contact,  shoald  con- 
form nearly  to  the  general  outline  of  the  artids 
to  be  turned.  A  slot  is  made  in  q  fran  that 
side  touching  the  roll,  and  In  about  the  center 
of  Ito  thickness.  Within  this  sk>t  may  be 
placed  any  desirable  pattern  projecting  b^xwd 
the  acting  face  of  9,  and  thn  pattern  may  be 
adjustable.  In  the  particular  instance  fllai- 
trated  q  and  r  are  formed  for  tuminc  awls  or 
machine  needles.  The  pattern  i",  wfich  la  ad- 
justable by  means  of  the  set-screw  n\  Is  pivot- 
ed in  9  and  serves  to  shape  the  shank  of  the 
awl  or  needle,  while  the  pattern  ^,  which  is 
adjustable  along  the  length  of  9  as  well  as  oat- 
wsxd  from  it,  serves  to  form  and  shape  the 

Soint  A  groove  Is  formed  in  9,  as  ahown  ia 
otted  lines.  Fig.  1,  in  which  the  pivot  of  ^^  h 
permitted  to  slide,  and  the  pauemis  held  la 
position  by  the  pinch  produced  by  the  actioa 
of  the  screws  u  u.  ^The  material  frooi  which 
any  artide  is  to  be  turned  by  the  use  of  oar 
invention  must  be  cylindrical  and  straight,  aad 
the  hole  in  the  die  must  be  of  ita  dumeter. 
The  carriage  « Is  forced  forward  and  drawn 
back  by  the  spindle  /,  and  the  directkxi  of  its 
movement  Is  at  all  times  parallel  with  the  axis  of 
the  lathe's  rotation.  The  tool-holder  y  partakes 
of  the  movement  «,and  Is  at  the  same  time  moved 
toward  and  from  the  piece  to  be  turned  by  the 
action  of  the  shaping  mechanism  described  as 
existing  in  q,  r,  s'  and  6  upon  the  roll  or  pia 
fixed  in  y  and  passing  throng  a.  Hie  ar- 
rangement of  the  shaping  mechanism  lUastraled 
by  Uie  drawing  Is  tnat  designed  aad  tdaaiad 
to  the  formation  of  awls  or  machine  aeecPea. 
The  action  of  the  springs  upon  the  goMa  rods 
19  draws  r  sgalnst  tne  r^l  fixed  In  y  aad  keeps 
It  ooostantlv  pressed  against  f  and  the  proje^ 
ing  parte  or  the  adhuSable  xormen  s'  and  #^ 
therein  arranged.  The  form  aad  adJostmeat 
of  €^  govern  ttie  shape  of  that  part  off  tha  awl 
between  Ito  haft  and  shaft,  aad  ttia  form  aad 


:m^ 
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adtostment  ^,  the  shape  of  the  point,  and,  as 
e^U  adjustable  along  the  len|^h  of  q,  any 
length  01  awl  or  needle  within  the  limits  of  the 
machine  can  he  brought  to  a  point.  Provision 
is  made  for  giving  any  desirea  amount  of  taper 
to  the  shape  of  the  needle  or  awl  by  the  inclin- 
ation of  q,  obtainable  by  pivoting  on  t,  and 
adjustable  by  the  screws  e.  The  tool  (a  ad- 
lusted  and  held  in  the  best  position  for  cutting 
by  the  screws  (f  of  V^  and  Che  diameter  of  the 
article  to  be  turned  iis  varied  by  the  action  of 
screw  p  and  gaused  by  the  screws  «.  The 
chuck  used  to  bold  the  material  to  be  operated 
on  may  be  anv  of  the  wdl-known  forms  of 
griping  or  holding  cbudu  that  hold  fast  by  one 
eod  the  article  which  is  to  be  turned.    We 

§  refer  to  use  such  a  chuck  as  we  have  fully 
escribed  in  an  application  for  letters-patent 
bearing  even  date  herewith.  Prior  to  our  in- 
vention, awls  and  needles  have  been  brouf^ht 
to  a  point  by  grinding  by  hand,  a  process  which 
evidentlv  is  apt  to  leave  the  point  out  of  the 
center  of  the  needle,  and  the  part  near  the  haft 
has  either  been  left  with  a  square  shoulder  or 
else  curved  bv  the  action  of  a  separate  tool  from 
that  which  formed  the  shaft,  sometimes  used 
as  a  hand  tooL  Amongst  the  advantages  de- 
rived from  the  use  of  our  invention  may  be 
mentioned  that  the  article  is  turned  perfectly 
true  at  one  operation,  and  no  time  is  lost  by 
rechucking,  hand-vooling  or  grinding. 

"Having  described  our  invention,  what  we 
claim  therein  as  new  and  desire  to  secure  by 
letters-patent  of  the  United  States  is— 

"The  combination  of  a  griping  chuck,  by 
which  an  article  can  be  so  held  by  one  end  as 
to  present  the  other  free  to  be  operated  upon, 
with  a  rest  preceding  ttie  cutting  tool,  when  it 
Is  combined  with  a  guide  cam,  or  its  equiva- 
lent»  which  modifies  the  movement  of  tiie  cut- 
ting tool,  all  operating  together  for  the  purpose 
letforth." 

The  causes  were  heard  before  Mr.  JuiHee 
Grav  and  the  district  Judge,  and  the  opinion 
of  the  court  was  delivers  by  the  latter  as 
follows  (21  Fed.  Rep.  680): 

"Nblsoh,  J.i  These  suits  are  bills  in  equity 
for  the  infringement  of  patent  No.  28,957, 

? ranted  to  Charles  and  Andrew  Spring  May  10, 
859,  for  an  improvement  in  lathes  for  turning 
irregular  forms.  The  invention,  as  described 
in  the  specification,  is  a  new  combination  de- 
signed for  turning  such  articles  as  are  to  be 
brought  to  a  point  or  are  to  be  finished  or 
tumra  at  one  end,  and  therefore  cannot  con- 
veoientiy  be  held  to  be  operated  upon  other- 
wise than  by  the  opposite  end.  It  consists  (1st) 
of  a  griping  chuck,  by  which  the  article  is 
held  by  one  end  so  as  to  present  the  other  end 
free  to  be  operated  upon;  (2d)  a  rest  preceding 
the  cutting  tool,  to  afford  support  to  the  article 
in  the  operation  of  tumins;  (od)  a  cutting  tool; 
and  (4th)  a  guide  cam,  or  Its  equivalent,  wUdi 
modifies  the  movement  of  the  cutting  tool. 
The  chuck  may  be  of  any  of  the  well-Known 
forms  of  griping  or  holding  chucks,  which 
hold  the  article  to  be  turned  fast  by  one  end. 
The  material  to  be  turned  must  be  cylindrical 
and  straight.  In  the  drawinss  aonezed,  the 
guide  cam  is  of  a  form  suitable  for  tuminff 
awls  or  machine  needles,  and  the  plaiotifiS 
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contend  that  their  machine,  as  patented,  was 
intended  to  be  and  is  a  lathe  for  turning  sew- 
infl^maohine  needles  or  awls.  The  claim  is  for 
the  combination  of  a  griping  chuck,  by  whidi 
an  article  can  be  so  held  by  one  end  as  to  pre- 
sent the  other  free  to  be  operated  upon,  with  a 
rest  preceding  the  cutting  tool,  when  it  is  com- 
binea  withaguide  cam  or  its  equivalent,  which 
modifies  the  movement  of  the  cutting  tool,  all 
operating  together  for  the  purpose  set  forth.' 

"The  defendants  have  proved,  by  testimony 
whidi  we  cannot  doubt,  that  as  long  ago  as  the 
year  1845,  and  perhaps  still  earlier,  a  machine 
was  in  use  in  the  shop  of  William  Murdock, 
in  Winchendon,  MasBachusetts,  which  con- 
tained all  the  elements  and  the  predse  com- 
bination of  the  Spring  patent  It  had  the 
griping  chuck,  the  rest  preceding  the  cutting 
tool,  the  cutting  tool,  and,  inDStead  of  the  guide 
cam,  its  equivalent,  a  pattern,  all  the  parts  ar- 
ranged, combined  and  operating  in  the  same 
manner  as  in  the  Spring  machine.  It  had,  in 
addition,  a  fixed  cutting  tool  preceding  the  rest, 
which  served  to  reduce  the  materiS  to  the 

SlindricAl  form  in  which  it  is  first  received  in 
9  Spring  lathe.  But  this  extra  tool  formed 
no  part  and  was  wholly  independent  of  the 
other  combination.  The  machine  still  had  all 
the  elements  of  the  Spring  lathe  in  the  same 
combination.  The  Murdock  lathe  was  used 
for  turning  tapering  wooden  skewers  or  spin- 
dles for  use  in  spinning  vam.  It  was  not  con- 
structed so  as  to  be  capable  of  turning  awls  or 
machine  needles  from  metal. 

"It  has  been  decided  by  the  supreme  court 
that  'the  application  of  an  old  process  or  ma- 
chine to  a  similar  or  analogous  subject,  with 
no  change  in  the  manner  of  application,  and  * 
no  result  substantially  distinct  in  its  nature, 
will  not  sustain  a  patent,  even  if  the  new  form 
of  result  has  not  before  been  contemplated.' 
Ptnntylvania  R,  Co.  v.  Locomotive  E.  8.  Truck 
Co.  110  U.  S.  490  [28:  222]. 

"Applying  this  rule  to  the  present  case,  we 
are  of  opinion  that  the  application  to  the  turn- 
ing of  machine  awls  ana  needles  from  metal, 
of  mechanism  old  and  familiar  in  the  art  of 
wood  turning,  is  not  invention,  and  is  not 

eitentable.  We  therefore  decide  that  the 
urdock  lathe  was  an  anticipation  of  the 
Spring  invention,  and  that  the  complainants' 
patent  is  void  for  want  of  novelty.  This  view 
of  the  case  renders  it  unnecessary  for  us  to 
consider  the  other  matters  urged  in  defense  of 
the  complainants'  suit  at  the  arjoniment. 

'The  entry  in  each  case  wiU  be:  biU  dis- 
missed, with  costs." 

Mr.  'Bmarrej  D.  Hadloek,  for  appellants: 

The  discovery  for  which  letters-patent  are 
granted,  when  U  produces  new  and  useful  re- 
sults, is  invention. 

Leroy  v.  Tatham,  68  U.  8.  22  How.  182  (10: 
868);  Bmith  v.  Goodyear  Dental  Vulcanite  Ch. 
98  U.  S.  486  (28:  952);  Mtee  Tool  Worki  v. 
Betti  Machine  Co.  27  Fed.  Rep.  801;  Kent  v. 
Simons,  89  Fed.  Bep.  607;  Peninaular  Novdtp 
Ch.  V.  American  Shoe  Oo.  89  Fed.  Bep.  791; 
Boot  T.  Third  Ate.  R.  Oo.  ^  Fed.  R«>.  281; 
Curtis,  Law  of  Patents,  §227;  Ameey.  Howard, 
1  Sumn.  482,  485. 

The  Invention  is  f (^  turning  awla  and  ma- 
chine needles  from  metiL 

••^7 


[393] 


^>»-n8 


SUFBBKB  COUBT  OP  THB  UviTBD  STATBI. 


Oct.  TMam, 


Bloxam  ▼.  EUee,  1  Oar.  &  P.  S68;  Bbgg  T. 
Bmerion,  52  U.  S.  11  How.  578  aS:  820);  Hth 
wyrih  ▼.  Sardeattle,  1  Bing.  N.  0.  182,  Web. 
Pat.  Gas.  480;  Seymour  t.  Oibams,  78  U.  B. 
11  WalL  516  (20:  8S^. 

Rules  of  construction  for  patenU  and  qwdfl- 
cations  must  be  reasonable. 

Bates  y.  Ooe,  08  U.  8.  81  (25:  68). 

In  construing  letters-patent  the  whole  instm- 
ment  should  be  taken  together. 

Hudetm  v.  Draper,  4  Cliff.  178:  Qeier  t. 
Goetinger,  7  Pat  Off.  Gas.  668;  Meinriek  t. 
Luther,  6  McLean,  845. 

The  drawings  and  models  should  be  cod- 
ddered  as  well  as  the  specification. 

Hoffheine  ▼.  Brandt,  8  Fish.  Pat  Oaa.  218; 


Steph&niT.  8aUeburp,l  MacArtb.  PatOuL  17^ 
An  inyention  oondsts,  prioiarQj,  in  fladlBf 

out  what  mechanical  opentioD  Is  Decessaiy  ts 

produce  the  practical  result  airlfed  at  aai 

must  be  capable  of  producing  sodi  resoUk 
Wooiter  y.  Blake,  8  Fed.  Kep.  429;  T 

T.  HoOender,  6  Fed.  Rep.  882;  Wood  t. 

17  Fed.  Rep.  650;  Stewart  r.Makoneu,^  Fed. 

Rep.  802;  /^  y.  OeUuMd^Tg.  Co.  2Fbd  Bip. 

707;  SheddT.  WaMum,  0  Ted.  Bt^^Oi;  Dmie 

T.  Frederieko,  10  Fed.  Rep.  W;   BoborU  y. 

Dkkeu,  4Brewst  260;  J»aao$Y.  AJbrmmo,9Bam. 

A  Ard.  616;  MiUor'e  FaUo  (k.  T.  Bmeku$,  IT 

Pat  Off.  Gaz.  852. 
The  Hurdock  machine  is  not  an  antidpatka 

of  the  Spring  patent 
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Olough  y.  OHh&ri d B. 2ffff.  Co.  106X7.  8. 186 
t27: 184);  Blake  y.  Boberi9(m,  94  U.  8.  728  (24: 
246);  JTWI^r  y.  TmUer,  94  U.  8.  806  (24: 109); 
Bragg  y.  Fitch,  121  U.  8.  478  (80: 1008);  Bnow 
y.  LaJce  Shore  d  M.  8.  R  Co.  121  U.  8.  617 
m:  1004);  Parkor  T.  /Sj^Om.  6  McLean,  44; 
ydthan  y.  iTtftf  York  Bin.  B.  (h,2  Fed.  Rep. 
225. 

The  diaelmilarity  Id  the  two  machioee  Ib  ap> 
parent. 

Chicago  A  K.  W.  B.  Oo.  y.  Bayla.  97  U.  8. 
t^  (24:  106^  Unimk  Sugar  B^flnery  y. 
Mathiesaon,  8  Cliff.  146;  Jmning$  y.  Kitie,  10 
Ped-  Rep.  669;  Prouty  y.  BuggU$,  41  U.  8.  16 
Pet.  886  (10:  986);  SHmpwn  y.  BaU,  AS,KCo. 
4^1  U.  8. 10  How.  829  (18:  441);  MeCormiek  y. 
Taicatt,  61  U.  8.  20  How.  402  (16:  980);  Eamei 
T.  Qoctfrey,e6V.  8.  1  WaU.  78  at:  H7);  SandB 
T.Wardwtt,  8  Cliff.  277;  Foster  y.  Moore,  1 
Curt.  279;  Stom  v.  Howe,  4  Cliff.  888;  WmeY. 
Neemes,  18  Fed.  Rep.  40;  MaUeeon  y.  Caine,  17 
Fed.  Rep.  626;  Batee  y.  Goe,  98  U.  8.  81  (26: 
<8):  ArJb  y.  Booth,  102  U.  8.  96  (26: 64);  Jlsr- 
Jlom  y.  Am.  Button  Hole  Go.  4  Fish.  Pat.  Cas. 
468;  Hau>e8Y.  Antiedel,  8  Pat.  Off.  Qaz.  685. 

Mesere.  John  E«  Abbott  and  O*  P.  Low- 
rey*  for  appellees: 

The  construction  of  a  patent  is  for  the  court, 
«nd  a  liberal  construction  should  be  giyen  so 
far  as  the  state  of  the  art  and  the  language  of 
the  patent  will  permit. 

Bubber  Oo.  y.  OooA/ear,  76  U.  8. 9  Wall  796 
M:  668);  MerriU  y.  Yeoman*,  94  F.  8.  668  (24: 
296);  Bansom  y.  Ifeu>  York,  1  Fish.  Pat.  Cas. 
952;  Pitts  y.  Wemple,  2  Fish.  Pat.  Cas.  10; 
Agatcam  Oo.  y.  Jordan,  14  U.  8.  7  Wall.  697 
<19:  180):  Mitchell  y.  Tilghman,  86  U.  8.  19 
WalL  896  (22:  186);  White  y.  2>un&an  119  U. 
8.  47,  61  ^:  808,  804);  IVf.  Oki/  dfc  /<»  Oo.  y. 
PoeAtfT,  1  Fed.  Rep.  v62;  Boomer  y.  iiT^mman, 
182  U.  8. 108  (88:  277);  EoUiday  y.  i\dH&«rd^, 
99  Fed.  Rep.  868,  859. 

The  claim  of  the  patentees  is  so  broad  that 
their  patent  is  utterly  yoid. 

Parker  y.  Sears,  1  Fish.  Pat  Cas.  99;  Winans 
T.  Boston  SP.  B.  Oo.2  8tory,  412. 

Reduction  or  increase  of  suse  of  old  deyice 
for  new  use  is  not  invention. 

Woodbury  Planing  Machine  Oo.  y.  Keith,  101 
V.  8.  479  (26:  989). 

Mechanical  adaptation  is  not  patentable. 

Dunbar  y.  Meyers,  94  U.  8.  187  (24:  84);  At- 
iantie  Works  y.  Brady,  107  U.  8.  192  (27: 488). 

Change  of  form,  proportions  or  degree  is  not 
such  an  inyention  as  will  sustain  a  patent. 

Smith  y.  2fichoU,  88  U.  8.  21  Wall.  116  (22: 
666).  t 

The  application  of  an  old  process  or  machine 
to  a  similar  or  analc^gous  subject  will  not  sus- 
tain a  patent 

Pennsylvania  B.  Co.  y.  Locomotive  B.  S. 
Truck  Co.  110  U.  8.  490  (28:  222);  M<yrris  y. 
MeMiUin,  112  U.  8.  244,  248  (28:  702,  70^; 
Blake  y.  San  Frandseo,  118  U.  8.  679  C^: 
1070);  Stephenson  y.  Brooklyn  Cross-Town  B. 
Co.  114  XT:  8.  149  (29:  68);  Miller  y.  ^<>rc(!,  116 
TJ.  8.  22  (29:  552);  (TZarA;  POmaee  Bolder  Oo.  y. 
Ferguson,  119  U.  8.  886,  888  (80:  406,  407); 
ftfer»  y.  Active  Mfg.  Oo.  129  U.  8.  680,  687, 
541  (82:  788.  741.  742);  iWwv  y.  ITan^m.  129 
U.  8.  642,  668  (82:  742,  746):  ^9Ym  y.  Jfan- 
Aa<fan  i2.  Cb.  ISd  U.  8.  84  m\  272);  Watotm  y. 
Cincinnati.  I.  St.  L.  dCB.  Oo.  182  U.  8. 161 

tU  V.  s. 


^:  2IOS);Ooodyearr. Barffbrd Spring  AaiU  Oo. 
SB  Fed.  Kep.  86. 

A  machine  is  the  equivalent  of  another  when 
it  operates  on  the  same  principle  and  performs 
the  same  functions  by  analogous  means,  or 
equivalent  combinations. 

McCarmick  y.  Takott,  61  XT.  8.  20  How.  409 
(16:  980);  BlanehanPs  Oun-Stock  Factory  y. 
Warner,  1  Blatcht  278;  Wyeth  y.  Stone,  1 
8tory,  278;  BoviU  y.  Moore,  2  Marsh.  211; 
Blanchard  y.  Beers,  2  Blatchf.  411;  Seymour  y. 
Osborne,  78  XT.  8.  11  Wall.  616  (20:  88);  JtfaiMi 
y.  Oraham,  90  U.  8.  28  WalL  275  (28:  87). 

XTse  in  a  factory  is  a  public  use. 

MeClurgr.  Kingdand, 42 XT.  8.  1  How.  202 
(11: 102);  Perkins  y.  Ifashua  Card  d  Q.  P.  Oo. 
5  Bann.  A  Ard.  897. 

A  single  instance  of  successful  use  Is  suffi- 
cient. 

Coffin  y.  C^den,  86  U.  8. 18  Wall.  120  (21 :  821); 
Ehberi  y.  Uppman,  14  Pat  Off.  Gaz.  822; 
Henry  v.  Providence  Tool  Co.  14  Pat  Off.  Oaz. 
855;  McMillan  y.  Barclay,  H  Fish.  Pat  Cas. 
189;  Meyish  y.  Fverson,6aajULAAid.  485. 

Mr.  Chirf  Justice  Fuller  delivered  tha 
opinion  of  Uie  court: 

Doubtless  a  claim  is  to  be  construed  in  con- 
nection with  the  explanation  contained  in  the 
specification,  and  it  may  be  so  drawn  as  in 
dOtect  to  make  the  spedfication  an  essential 
part  of  it;  but  since  the  inventor  must  particu- 
larly specify  and  point  out  the  part  improve- 
ment or  combination  which  he  claims  as  his 
own  invention  or  discovery,  the  spedfication 
and  drawings  are  usually  looked  at  only  for 
the  purpose  of  better  understanding  the  mean- 
ing of  the  claim,  and  certainly  not  for  the 
purpose  of  changing  it  and  maldng  it  different 
from  what  it  is.  i^  remarked  by  Mr.  Justice 
Bradley,  in  White  y.  Dunbar,  119  XT.  8.  47 
62  [80:  808,  804]:  "The  claim  is  a  statutory 
requirement,  prescribed  for  the  very  purpose 
of  makine  Uie  patentee  define  precisely  what 
his  invention  is;  and  it  is  unjust  to  the  public, 
as  well  as  an  evasion  of  the  law,  to  construe 
it  in  a  manner  different  from  the  plain  import 
of  its  terms." 

The  patentees  state  that  thev  "have  invented 
a  new  combination  designed  for  turning  such 
articles  as  are  to  be  brought  to  a  point  or  are 
to  be  finished  or  turned  at  one  end,  and  there- 
fore cannot  conveniently  be  held  to  be  operated 
upon  otherwise  than  bv  the  opposite  end."  In 
the  dniwinffs  attachedf  to  the  patent,  q  and  r 
are  the  guide  cam  or  pattern  specially  referred 
to  in  the  spedfication,  and  it  is  said  that  "in 
the  particular  instance  illustrated  q  and  r  are 
formed  for  turning  awls  or  machine  needles," 
and  that  "the  arrangement  of  the  shaping 
mechanism  illustratea  by  the  drawing  is  that 
designed  and  adapted  to  the  formation  of  awls 
or  machine  needles."  They  also  say  that  "the 
material  from  whidi  any  airticle  is  to  be  turned 
by  the  use  of  our  invention  must  be  cylindrical 
and  straight;"  and  that  "the  chuck  used  to 
hold  the  material  to  be  operated  on  may  be  any 
of  the  well-known  forms  of  gripinff  or  holding 
chucks  that  hold  fast  hj  one  end  the  artid» 
which  is  to  be  turned." 

The  daim  is  couched  in  plain  and  unam- 
biguous language,  and  is  "The  combination  of 
a  griping  chuck,  by  which  an  article  can  be  so 
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held  by  one  end  as  to  present  the  other  free  to 
be  operated  npon,  with  a  rest  preceding  the 
catting  tool,  when  it  is  combined  with  a  guide 
cam,  or  ito  equivalent,  which  modifies  the 
movement  of  the  cutting  tool,  all  operating 
together  for  the  purpose  set  forth."  The  aH 
leged  improvement  is  in  the  mode  of  produc- 
ing turned  articles  of  "irregular  forms,"  and 
the  purpose  set  forth  is  the  turning  of  such 
articles  as  are  to  be  brought  to  a  point  or  to 
be  turned  or  finished  at  one  end,  and  which 
ouffht  therefore  to  be  held  by  the  opposite 
end  in  order  to  be  operated  upon.  The  mate- 
rial is  not  specified,  out  it  must  be  cylindrical 
and  straight. 

The  complainant's  expert  testifies  on  croai^ 
examination :  "The  patent  is  for  a  combination. 
The  new  part  consists  of  elements,  each  and 
all  of  them  old  and  familiar  in  pre-existing 
combinations.  They  are  therefore  the  grip- 
ing chuck;  the  supporting  rest  preceding  the 
cutting  tool;  a  cutting  tool  havlnff  the  reSpro- 
cating  motion  towards  and  from  tne  axis  of  the 
piece  to  be  operated  upon,  under  the  control 
of  a  guide  cam  or  former,  so  organized  as  to 
be  also  under  the  constant  control  of  delicate 
adjusting  apparatus,  by  which  the  requked 
diameter  of  a  piece  to  be  operated  upon  may 
be  constantly  preserved  without  disturbing  the 
functional  performance  of  former  and  cutting 
tool,  substantially  as  set  forth  and  describeo, 
all  operating  together  for  the  purpose  set  forth. 
It  is,  then,  the  combination  of  these  several 
elements,  as  organised,  which  constitutes  the 
new  part"  But  the  combination  claimed  is 
the  combination  of  a  griping  chuck,  a  rest 
preceding  the  cutting  tool,  a  cutting  tool  and 
a  guide  cam  or  its  equivalent;  and  complain- 
ants cannot  now  be  permitted  to  read  into  It 
any  delicate  adjusting  apparatus  not  originally 
induded  in  the  claim,  and  then  insist,  in  the 
words  of  the  witness,  that  there  Is  '%  margin 
of  patentable  novelty." 

The  Springs  completed  their  first  machine 
In  September  or  October,  1867.  Their  patent 
was  issued  May  10,  l659. 

As  found  by  the  circuit  court,  the  testimony 
leaves  no  doubt  that  as  early  as  1845,  William 
Murdock  used  a  lathe  at  Winchendon,  Massa- 
chusetts, for  turning  pointed  skewers  of  wood. 
This  had  a  chuck;  a  cutting  tool;  a  rest  pre- 
ceding the  catting  tool,  and  a  pattern  govern- 
ing the  movement  of  the  cutting  tool,  to  shape 
the  skewer  to  the  desired  form;  or,  in  other 
words,  all  the  elements  of  the  Spring  combin- 
ation, as  claimed. 

Defendants'  expert,  Brevoort,  correctly  says: 
"This  Murdock  device  shows  the  combination 
of  a  holding  chuck  which  holds  the  material 
at  one  end  while  the  other  end  is  left  free,  a 
rest  preceding  a  cutting  tool,  which  latter  Is 
controlled  in  its  movements  by  guide  or  former, 
so  that  the  parts  operating  together  will  pro- 
duce irregular  forms.  Now,  Uiis  is  the  inven- 
tion referred  to  in  the  claim  of  the  Spring  pat- 
ent, and  this  Murdock  lathe  undoubtedly 
contains  the  invention  recited  In  the  Spring 
patent,  with  the  exception  ttiat  in  the  Murdock 
lathe  the  parts  are  adapted  for  turning  wood, 
while  in  tne  Spring  device  they  are  more  ea- 
pecially  adapted  for  turning  metaL"  And  he 
continues:  "I  understand  Uiat  thb  Murdock 
lathe  was  used  for  toming  large  numbers  ot 


yam  skewers,  such  as  were  used  at  one  time  la 
mills  where  cotton  goods  were  maoafacturcd. 
'DefendanU'  Exhibit  Murdock  Skewer,  W.  G. 
H.,  Sp.  Ex'r,'  shows  one  of  these  Aewen, 
and  when  I  compare  this  skewer  with  a  sew* 
ing-machine  needle,  as  the  Question  requerted 
me  to  do,  I  find  that  both  the  needle  and  the 
skewer  are  brought  to  a  point,  the  Murdock 
lathe,  the  Spring  device  and  the  Pemot  lathe 
all  being  aaapted  for  producing  points  opoo 
the  artides  subjected  to  their  action,  the  only 
difference  being  that  the  Pemot  and  Spring 
lathes  were  adapted  for  making  pointa  oo  metal, 
while  the  Murdock  lathe  is  adapted  for  makiag 
points  on  wooden  blanks,  aU  of  the  tkree 
lathes  referred  to,  as  well  as  the  Wxighl  lathe 
and  the  Waymoth  lathe,  being  so  coostmcted 
as  to  produce  the  desired  corafforadon  opoo 
the  siirface  of  the  turned  blanK  by  using  a 
pattem  or  former  of  the  desired  shape.  In  afl 
the  lathes  referred  to  by  me  in  this  testimooy 
the  irregular  form  of  the  article  tmned  la 
reached  by  the  former,  guide  or  pattem  caus- 
ing the  cutting  tool,  as  It  was  slid  toward  the 
hdding  or  mping  chuck,  to  ai^roacfa  or  re- 
cede m>m  &e  ax&l  hoe  of  the  work,  and  la 
an  these  lathes  the  cutting  tool  is  preceded  bj 
a  rest  through  a  hole  In  which  toe  work  re- 
volves, leaving  one  end  of  the  work  f^ae,  while 
the  other  is  held  and  turned  by  the  diiick." 

There  Is  nothing  in  the  spectficatioo  about  r^^ 
the  nature  of  the  material  to  be  used,  nor  Is  ^ 
the  device  limited  to  the  production  of  awls 
and  needles,  althooffh  the  drawings  show  that 
mode  of  applying  the  Invention,  rad  '*tbe  par 
ticular  instance  illustrated"  Is  that  "derigned 
and  adapted  to  the  formation  of  awls  or  ma- 
chine needles."  But  the  invention  claimed  is 
not  restricted  to  lathes  for  turning  sewing-ma- 
chine needles,  nor  did  the  patentees  by  dis- 
claimer place  any  such  limit  opoo  the  eoosinic- 
tion  of  Uie  patent. 

The  rule  laid  down  In  JPmnsifltamia  R.  (V. 
V.  LoeamoHve  B.  8.  TVvdt  Ch.,  110  U.  S.  4m 
[28:  222],  that  the  application  of  an  old  pro- 
cess or  machine  to  a  dmilar  or  analogous  soh- 
lect,  with  no  change  In  the  manner  of  applj- 
ing  it,  and  no  result  substantially  distinct  la 
its  nature,  wUl  not  sustain  a  patent,  even  if  the 
new  form  of  result  has  not  before  been  coo- 
templated,  has  been  ftPpUed  In  v^y  maay 
rases  by  this  court  l%amp$on  ▼.  Boimeiifr, 
114  U.  8.  1  [29:  791:  POen  v.  AaHim  Mfg.  CV 
129  U.  S.  580  [82:  788];  Ftten  v.  Hanwm,V» 
U.  S.  042  [82:  7421;  Aron  v.  ManMatian  ifa£- 
vxtg  Oo.  182  U.  B.  84  [88:  2721;  Waimti  ▼. 
OifkcinnaU. L at.  L.  dtO.R.  Cb.  188  U.  &  181 
[88:  295]. 

In  the  employment  of  the  chock,  the  lert, 
the  cutting  tool  and  the  goide  cam.  to  th* 
making  of  awb  and  nee<fieB,  the  patenteea 
displayed  the  skin  of  their  calling,  which  in- 
volvea  "only  the  exercise  of  the  ordinary  Uc- 
ulties  of  reasoning  upon  the  materials  supplied 
by  a  specUl  knowledge,  and  the  facUity  of 
manipolation  which  resiihs  from  Its  habnoal 
and  hitelligentpractice.''    HoUititr  ▼.  DmwM^ 

Mfg,  Oo.  118  n:  a  59, 78  m:  901,  ws\.  ne 

purpose  of  Murdock,  in  rexereoce  to  the  wooden 
skewer,  was  the  same  as  the  porpoee  o#  thv 
Springs  In  reference  to  artldesof  any  nuHerlal 
rhic 


which  could  be  worked  op  on  their 

The  claim  wm  certali^v  Droad  eooofA  Id 


U4r.& 


1881. 


Ounnr  t.  Fast. 
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chide  Murdock's  invention,  and  no  diBclalmer 
was  ever  filed;  and  even  with  a  limitation  as 
to  the  article,  patentable  noveltj  waa  not  prea- 
•ent,  within  Uie  rule  upon  that  subject  The 
art  of  turning  la  the  art  of  turning,  whether 
applied  to  wSod  or  metal;  and  it  would  seem 
that  there  was  here  nothing  more  than  the  sub- 
fititution  of  one  material  lor  another,  without 
'98]  involYing  an  essentiaUj  new  mode  of  construo- 
tion.  ^d  be  that  as  it  may,  there  was  no  re- 
atriction  as  to  material.  Operation  in  metal 
would,  of  course,  demand  Tfloriations  in  organi- 
sation, but  not  necessarily  anything  more  than 
would  result  from  the  experience  of  the  intel- 
ligent mechanic. 

The  Springs  did  not  claim  a  combination  of 
a  slotted  gwde  cam,  an  adjusting  screw,  a 
spring,  guiding  rods,  etc.,  with  a  former,  a 
<nitting  tool,  a  rest  and  a  griping  chuck,  and 
as  it  stands  the  claim  was,  m  the  existing  state 
of  the  art,  for  an  analogous  or  double  use,  and 
not  patentable. 

The  Circuit  Court  was  clearly  right,  and  itt 
decruis  affirmed. 


JOHN  GLENN,  Trustee  of  the  National 

EXPBEBS  AND   TkANSFORTATIOV  COM- 
PANY, Piff,  in  Ehr,f 
e. 
HAMILTON  a  FANT. 

(Bee  8.  OL  Beporter's  ed.  8Q6-4DL) 

Review  fff  judgment  of  Di$iriet  of  Columbia— 
•pedal finding  of  facte  <yr  epeeial  verdict, 

t.  Where  there  is  no  bflJ  of  exceptions  itresented, 
for  the  rertew  of  a  ^dgment  of  the  Supreme 
Oourt  of  the  Dfetrlot  of  Oolumbia,  nor  any  find- 
ing of  facts,  nor  any  case  stated  analogous  to  a 
special  rerdlct,  stating  the  ultimate  faots  and 

•  presenting  (luestlons  of  law  only,  this  oourt  can- 
not review  the 


S.  An  agreement  that  the  parties  may  refer  to  and 
rely  upon  all  the  grounds  of  action  ot  lef  ense  to 
be  found  In  the  voluminous  records  of  two  equity 
cases  in  other  courts,  including  the  pleadings  and 
evidence  and  orders  and  decrees  therein,  cannot 
take  the  place  of  a  special  verdict  of  a  jury  or 
special  finding  of  facts  by  the  oourt  so  as  to  en- 
able this  oourt  to  determine  the  questions  of  law 
thereon  arising. 

I  [No.  867.1 

Argued  March  II,  1890,  Bedded  March  $4,1390. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  Judgment 
in  favor  of  defendant  in  an  action  to  recover 
assessments  on  shares  of  stodc    Affirmed. 

Statement  by  Mr.  Okitf  J[uetiee  Fallen 
This  is  an  action  at  law  commenced  in  the 
Supreme  Court  of  the  District  of  Columbia 
by  the  plaintiff  in  error  against  the  defendant 
in  error  on  the  11th  day  of  December,  1888, 
to  recover  certain  amounts,  for  the  payment 
of  which  the  defendant  was  alleged  to  be  liable 
upon  an  assessment  levied  on  shares  of  stock 
in  the  National  Express  and  Transportation 
Company  of  Virginia,  held  hj  him. 

The  defendant  demurred  to  the  declaration^ 
hut  subsequently  it  was  agreed  that  the  de- 
murrer should  be  overruled,  and  a  stipulation 
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was  filed  to  the  effect  that  the  court  should 
consider  the  cause  as  if  there  had  been  pleaded 
the  general  issue  and  certain  ottier  pleas  in  the 
stipmation  named,  and  aa  if  issue  had  been 
Joined  thereon:  that  the  cause  should  be  heard 
upon  an  "agreed  statement  of  facts,"  annexed 
as  part  of  the  stipulation,  with  leave  to  any 
party  to  refer  to  Exhibits  X  and  Y,  therewith 
filed;  that  a  Juxy  was  thereby  waived;  that  the 
cause  might  be  submitted  to  the  court  to  hear 
and  decide  upon  said  agreed  statement  of  facts, 
exhibits  and  pleadings;  and  that  either  party 
might  "rely  upon  any  and  all  grounds  of  action 
or  defense  arising  from  said  agreed  statement 
of  facts,  exhibits  and  pleadings."  The  state- 
ment referred  to  was  to  the  effect  that  the  de- 
fendant was  a  subscriber  for  and  assignee  of 
the  number  of  shares  of  the  capital  stock  of 
the  National  Express  and  Transportation  Com- 
panv  of  Virginia  in  respect  of  which  he  was 
sued;  that  a  certain  deed  of  trust  was  as  set 
forth  in  the  record,  therewith  filed,  marked 
"Exhibit  X;"  that  Exhibit  X  was  the  record 
of  a  certain  cause  between  W.  W.  Glenn  and 
the  National  Express  and  Transportation 
Company  of  Virginia,  in  the  Chancery  Court 
of  the  City  of  Richmond,  in  the  State  of  Vir 
ginia,  afterwards  removed  into  the  Circuit 
Court  of  Henrico  County,  Virginia;  and  that 
on  the  8th  day  of  August,  1866,  one  Reynolds, 
claiming  to  be  a  stockholder  of  sidd  company, 
filed  his  bill  against  said  company  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Viiginia,  and  certain  proceedings 
were  therein  had,  as  would  appear  from  the 
record  in  that  cause,  filed  and  marked  "Ex- 
hibit Y."  It  was  agreed  that  the  laws  of  the 
State  of  Virginia  m^ht  be  referred  to  as  a  part 
of  the  statement  of  facts,  and  certain  other 
matters  ci  fact  were  set  forth,  not  material  to 
be  repeated  here. 

The  cause  came  on  at  special  term,  the  de- 
murrer was  overruled,  and  the  stipulation  filed 
"with  an  agreed  statement  of  facts  thereto 
annexed,  and  with  exhibits,  marked  'X'  and 
'Y,' "  and  thereupon  the  cause  waa  certified  to 
the  general  term  of  the  court  to  be  heard  there 
in  the  first  instance,  "upon  said  stipulation  and 
agreed  statement  of  facta  thereto  annexed  and 
exhibits  therewith  filed  and  the  pleadings,  in 
accordance  with  the  provisions  ox  the  stipula- 
tion aforesaid.'*  A  nearing  was  accordingly 
had  at  general  term,  and  Judgment  rendered 
in  f ayor  of  the  defendant  with  costs,  and  the 
plaintiff  sued  oat  a  writ  of  error  from  this 
court 

Meeere.  Chmrles  MarshiUl*  John  How- 
ard* Henry  Wiee  Oamett  and  Conwaif  Bobin- 
mm,  Jr.,  for  plaintiff  in  error. 

Meeere.  m.  F.  Morris*  Walter  D. 
D»Tidffe,  Eugene  Caruei  and  B^nald  Fety- 
doll  for  aefendant  in  error. 

Mr,  OUef  JueUee  FoUer  delivered  the  opin- 
ion of  the  court: 

No  bill  of  exceptiona  was  taken  in  this  case, 
nor  was  there  anv  finding  of  facta  by  the  Su- 
preme Court  of  tne  Dismct  of  Columbia,  nor 
any  case  stated  by  the  parties  analogous  to  a 
special  verdict  and  stating  the  ultimate  facts  of 
the  case,  presenting  questions  of  law  only. 
What  ia  s^led  here  an  "agreed  statement  of 
facta^  is  an  agreement  as  to  certain  matters,  and 
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that  the  parties  might  refer  to  and  rely  upon 
any  and  ali  grounds  of  action  or  defense  to  be 
found  in  two  yoluminous  exhibits,  marked 
"X"  and  "Y,**  being  the  records  of  two  equity 
causes  in  other  courts,  including  all  the  plead- 
ings and  evidence,  as  well  as  toe  orders  and 
decrees  therein.  The  effect  of  some  of  that 
evidence  and  of  the  conclusions  of  fact  to  be 
drawn  from  it  is  controverted .  It  Is  impossible 
for  us  to  regard  this  stipulation  as  taking  the 
place  of  a  special  verdict  of  a  Jury,  or  a  special 
finding  of  facts  by  the  court,  upon  which  our 
Jurisdiction  coula  properly  be  invoked  to  de- 
termine the  questions  of  law  thereon  arising. 
And  N\  bile  the  case  is  governed  by  the  rule  laid 
down  in  CampbeU'v.  Boyreau,  S3  tJ.  S.  21  How. 
228  [18:  96],  yet,  even  if  the  statutory  provis- 
ions in  relation  to  the  trial  of  causes  without 
the  intervention  of  a  jury  by  the  circuit  courts 
of  the  United  States  were  applicable,  the  result 
upon  this  record  would  be  the  same.  Baimond 
y.  Terrdxmns  Pari9h,  182  U.  8.  192  [88:  8091; 
Andes  y.  Slauwn,  180  U.  8.  485  [82:  969]; 
Bond  V.  DtM^'n,  112  U.  8.  604  [28:  885J;  Lffons 
y.  Lvoni  Nat,  Bank.  19  Blatchf.  279. 
TMjudgm$nit  mutt  bi  t^fflrmed. 


THE  OmOAGO,  MILWAUKBB,  AND  ST. 

PAUL  RAILWAY   OOMPANT. 

Piff.  in  Err., 

«. 

THE  STATE  OF  MINNESOTA,  «r  rti. 
Thb  Rjlilboad  ahd  Wabbhoubb  Commib- 

nOH  OT  THB  StATB  OF  MiNKBSOTA. 

(Bee  &  a  Reporter's  ed.41S-4flfi.) 

Charter  qf  Minnesota  railroad  company,  when 
not  a  eoniraet— charter,  when  eulHect  to  future 
legislation — exemption— power  of  MaU— rates 
ef  toU^-power  to  regulate—state  eonstruetion 
if  statute— Minnesota  law,  giving  powers  to 
commission,  unconstitutional— due  process  cf 
la^v—judieial  investigation — hearing  and  no- 
tiee-^reasonableness  of  railroad  ratet-^right 
ef  company. 

1.  Ttie  ninth  leotlon  of  the  charter  of  the  Minne- 
apolis ft  Oedar  VaUej  Bailroad  Oompany  ffivlnflr 
power  to  the  directors  of  that  oompany  to  make 
rules  as  to  rates  of  toll  does  not  constitute  an  irre- 
peelable  oontraot  with  that  oompanj  that  it  shall 
have  the  right  for  all  future  time  to  pxeeorlbe  its 
rates  of  toU,  free  from  aU  oontrol  \xj  the  Legis- 
lature of  the  State. 

%  A  railroad  oorporatlon  takes  its  charter,  con- 
taining such  a  provision,  subject  to  the  general 
law  of  the  State,  and  to  sudi  changes  as  may  be 
made  in  such  general  law,  and  subject  to  future 
oonstitutlooal  provisions  and  future  general 
legislation.  In  the  absence  of  any  prior  contract 
with  it  exempting  tt  from  UabiUtj  to  such  future 
general  legislation. 

%.  Exemption  from  future  gsoeral  legislation, 
either  bya  oonstttotional  provision  or  by  an  Act 
of  the  Legislature,  does  not  exist  uniss  it  is  given 
expressly  or  unless  it  foUows  by  an  implioation 
equally  dear  with  express  words. 

4.  The  grant  of  power  by  seotion  •  of  the  charter, 
to  the  directors  of  the  company,  to  make  needful 
rules  and  regulations  touching  tiie  rates  of  toll 
and  the  manner  of  coDeoting  tiie  same,  does  not 
depHve  the  Stata  of  its  general  authority  Itself  to 
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regulate  the  rates  of  toll  to  be  ooDeeted  by  the 
company. 

ft.  This  power  to  regulate  is  not  a  power  to  de- 
stroy, and  limitation  is  not  the  equivalent  of  coo- 
flscatlon. 

ft.  The  construction  put  upon  a  MlnoesoCa  statute 
by  the  Supreme  Court  of  Minnesota  must  be  ac- 
cepted by  this  court. 

7.  A  law  which,  as  construed  by  the  Supreme  Ooort 
of  the  State,  allows  a  railroad  oommisBion  to  es- 
tablish rates  for  railroads  which  are  flDaLwtthoot 
issue  made,  or  inquiry  had,  as  to  their  roMooahle- 
ness,  and  forbids  the  courts  to  stay  the  handi  of 
the  commission  if  the  rates  established  by  it  are 
unequal  and  unreasonable,  oonfllots  with  the 
Constitution  of  the  United  SUtea. 

t.  So  construed,  it  deprives  the  ooaspany  of  Its 
right  to  a  judicial  investigation  by  doe  process 
of  law,  and  substitutes  therefOr,  as  an  absotat* 
finality,  the  action  of  a  railroad  oommlHloo 
which  Is  not  clothed  with  judicial  functloiw  sad 
does  not  possess  the  maohlnery  of  a  court  of  Jas- 
tice. 


9.  Where  no  hearing  is  provided  for,  no 
or  notice  to  the  company,  before  the 
has  found  what  it  Is  to  find  and  declared  what  It 
is  to  declare,  and  no  opportunity  provided  for 
the  company  to  Introduce  witnesses  before  the 
commisrion,  there  Is  not  the  semblanoe  of  doe 
process  of  law. 


IOl  Thequestion  of  the  reesnnsbleness  of  a 
charge  for  transportation  by  a  railroad  oomi 
is  eminently  a  question  for  judicial  in  vestigatkn* 
requiring  due  process  of  law  for  its 
tlon* 


IL  If  the  company  Is  deprived  oTthe  power  of 
charging  reasonable  rates  fOr  the  ose  of  tts 
property,  and  such  deprivation  takes  place  tai  the 
absence  of  a  judicial  investigation,  tt  Is  deprived 
of  the  use  of  Us  property,  and.  In  effect,  of 
the  property  itself,  without  due  piooess  of  lew 
and  in  violatiaB  of  the  ConstMutloo  of  the  Unttsd 
States. 

[No.  768.] 

Argued  Jan,  IS,  U,  1890.    Decided  Mmrtk  U 

1890, 

Fr  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Minnesota,  awarding  a  writ  of  mandsanus 
against  the  Chicago,  Milwaukee  and  Sc  Paul 
&lway  Companv,  requiring  it  to  comply  with 
the  order  of  the  Railroad  ana  Warehouse  Cos- 
mission  of  that  State  by  changing  its  tarifls  of 
rates  and  charges  and  substituting  thefefor 
the  rates  recommended  by  said  COTumissioo. 
B/ocersed. 

The  facts  are  f ullv  stated  in  the  oi^loo. 

Reported  below,  88  Minn.  2S1. 

This  case  and  the  following  case  of  TV  Mim- 
neapolis  Eastern  BaUway  Co.  v.  8taU  ef  Min- 
nesota, ex  rel,  Bailroad  and  Warehouse  UNRsua^ 
sion,  were  argued  together. 

Messrs.  John  wl  Carj,  J.  H.  H*w«» 
W.  H.  Norria  and  W.  C.  Cftoady  for  plaia- 
tiffs  in  error  in  both  casea. 

The  following  are  the  potnta  and  Mitbofltfaa 
made  and  cited  by  Mr.  iohm  W«  Carx*  for 
plaintiffs  in  error: 

The  court  erred  In  holding  that  the 
tore  of  Minnesota  is  authoriMd  to  tx  the 
and  charges  for  transportation  because  the  cz- 
erdae  of  sooh  a  power  would  impair  the  ohB- 
gation  of  the  contract  contained  In  the  charter. 

Stone  ▼.  .FbniMrs  L.  d  T.  Os.  116  U.  &  M^ 
897  (89:649);  Prov.  Bank  v.  BOinys,  16  U.  & 

164  V.  K 
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Obioaoo,  M.  a  8t.  p.  fi.  Oa  t.  Statb  of  MnonnoTA. 
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4  PW.  614  (7:  W8):0hMrte$  River  Bridgi  w. 
Warrm  BHdo$,  86  U.  a  11  Pet  419  (0:  778): 
Minoi  T.  nUadiphia  R,  Co.  86  U.  8.  18 
WalL  806,  296  (81 :  888,806);  BaO^y.  Jfof- 
w^,  80  U.  8.  2$  WalL  816  (22:  850);  Frrtavh 
ing  Cb.  T.  £{i^  P^rkjn  U.  8.  660  (24:  1086); 
iVh0((m  y.  Ooffin.  100X7.  a  648(26:  710). 

The  Jodgment  of  the  court  yiolatet  the  nata- 
ral  right  which  beloDga  to  ereiyone  to  fix  the 
price  of  hie  leryicee  and  of  his  property  or  its 


1  Kent,  Com.  618;  AUnutt  ▼.  InOieA^  East, 
687;  8taU  FMffht  Tax,  82  U.  8. 16  Wall.  277 
(21: 162):  Munn  y.  iZ^notfi,  9411.  8. 118  (24: 77); 
BoU  r^SUnnet,  8  TenxL  R  606;  1  8helford, 
RaUways,  40,  48:  Waboih,  Bt.  L.  db  R  B.  Oo. 
y.  mnaU,  118  U.  a  667  (80:  244);  Thon$  y. 
BuOamd^R  R.Oo.21YU  140;  Coolej^nst 
lim.  88,  91;  Pm)U  y.  Draper,  16  ^  Y.  682; 
Wpn^amer  y.  Aipfe,  18  K.  X.  878;  Aoan  y. 
Bm.  iS.  Cb.  61  Mo.  81. 

The  legialatiye  power  caoiiol  dhrectly  reach 
the  proi^y  or  yested  rights  of  the  citizen 
without  trial  and  Judgment  in  the  courts. 

JTewtand  y.  Mareh,  19  HI  876-882;  Irvifufe 
App.  16  PiL  266;  OkUaao,  M.  S  SL  P.  R  Co. 
y.  Aekie^.  94 U.  a  179(24: 99). 

The  court  erred  in  holding  that  the  schedules 
of  rates  fixed  by  ,'said  Commission  were  final 
and  condusiye. 

Winona  R  06.  y.  Biake,  94  U.  8. 180  (24: 99); 
Ihm  y.  Beideiman,  126  U.  a  680  ^1: 841);  Ruff- 
gUe  y.  BUnoU,  108  U.  8.  626  (27:  812);  St(m$ 
y.  PiiKrmen  L.dtT.Oo.  116  U.  8.  807  M:  686): 
Gem^  BanAtfiv  Co.  y.  An^CA.  128  U.  a  174 
(82:ft7). 

The  court  erred  In  holding  that  the  rale  fixed 
by  said  Commission  was  a  lawful  rate  which 
the  owner  was  bound  to  submit  to  and  obey, 
and  in  granting  a  peremptory  writ  of  man< 
damns. 

Chieago,  M.  dt  8t.  P.  B.  0>*  y.  AekUv,  94  U. 
a  179(24:  99);  Jfunii  y.  lUinaie,  94  U.  8.  126 
(24: 84);  iiUme  y.  Fixrmere  L.  A  T.  Oo,  116  CJ. 
a  885  (29:  686). 

The  court  erred  in  holding  that  the  8Ute  of 
Minnesota  has  the  power  to  establisb  the  tarilT 
imtes  oyer  an  InterMate  raOwsy. 

Ths  Dania  BaU,  77  U.  8.  10  Wall  667  (19: 
999);  Oilman  y.  PhiiadelpKia,  70  U.  8.  8  Wall 
724  (18:99);  BaU  y.  DeOuir,  96  U.  8.  494-497 
(24:  146,  147);  Sinnoi  y.  Datenport,  68  U.  a 
Stt  How.  227  (16:  248). 

The  following  are  thepofats  and  autlKiritlea 
made  and  dted  by  Mr.  w.  O.  Goody  in  this 


The  parts  of  the  8tatute  of  MlnneaoU  which 
made  the  decision  of  the  railroad  commission- 
ers conclusiye,  sod  not  subject  to  ludidal 
examination,  are  repugnant  to  the  Fifth  Amend- 
ment and  section  1  of  the  Fourteenth  Amend- 
ment  to  the  Constitution  of  the  United 
SUtes. 

J^wMi  y.  lUincie,  94  U.  8. 118  (24:  77);  Cki^ 
eago,  B.  db  Q.  R  0$.  y.  /mM,  94  U.  a  IK  (24: 
94):  Prik  y.  C^icage  dIf.W.R(h.H  U.  8. 
164  (24:96):  Stonew.  Fitrmere  L.S  T.Ch.  116 
U.  8.  824  (29:  642):  RuggUe  y.  RUnois.  108  U. 
a  689  (27: 81^  Am  y.  BeideUnan,  126  U.  a 
680  (SI:  841);  Wabaeh  R  Oo.  y.  lOinMe,  118  U. 
a  668-4m  (80: 248);  C^ley,  Const  Lim.  867; 
6  Webster's  Works.  487. 

The  Minnesota  Statute  is  repugnant  to  daose 
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8,  section  8,  article  1,  of  the  Constitution  of  tha 
United  8tates. 

Oitbone  y.  Ogden,  22  U.  8.  9  Wheat.  1  (6: 28); 
7  JefTeraon's  Works,  296. 

Different  decisions  of  this  oourt  nuika  seem* 
ing  exceptions. 

Brovon  y.  Maryland,  26  U.  8.  12  Wheat.  41» 
(6: 678);  Bendereon  y.  Magor,  92  U.  8.  269  (28: 
667);  WaOing  y.  MieMgan,  116  U.  8.  449  (29: 
698):  Bowman  y.  Ohieago  AN.  W.R.  Oo.  126 
U.  8.  489  (81:708);  Brown  y.  BouetonAli  U. 
a  680  (29:  260);  Ths  Daniel  BaU.  71 U.  8.  la 
Wall  662  aO:  1001):  Ooe  y.  Enrol,  116  U.  8.  628 
(29:719);  U.6.  r.  >VtW,  6 U.  8. 2  Cranch, 858 
Ci:804);  8tory.  Const  §480;  Cooley,  Const 
Lim.  68.  4 

Ton  the  points  and  authorities  of  Mean.  J» 
H.  Howe  snd  W.  H.  Norria,  see  the  fol- 
lowing case  of  MinneapoUe  S.  R  Oo.  y.  Jft n- 

Meetre.    Mooes   B.   Clapp   and   K  W. 

OhUde,  for  defendant  fo  error: 

The  8upreme  Court  of  Minnesota  held  that 
the  law  in  question  gaye  it  original  Jurisdic- 
tion of  proceedings  m  mandamus  to  compel 
compliance  with  iU  requirements. 

aiaUT.  Ohieago,  M.ABUP.R.  Cb.  88Mhin. 
Ii81. 

The  determination  of  the  state  court  is  con* 
dusiye  in  this  court 

Ohieago,  B  d,  Q.R  Oo.  r.  J<mm,  94U.  8.  IS^ 

g4:94):  Prikr.  Ohieago SK  W.ROo.HV. 
.  164  (24:  97);  Georgia  Banking  Oo.  y.  Smith, 
128  U.  8.  174  (82:  877):  Davie  y.  Paekard,  8S 
U.  a  8Pet  812  (8: 967);  Wabaeh  R.  Oo.  y.  lUi- 
noie.  118  U.  8. 667  (80:  244);  Medberrg  y.  Ohio^ 
66  U.  8.  24  How.  418  (16: 789);  Ohieago  AN.W. 
R  Oo.  y.  Dog,  86  Fed.  Rep.  866. 

Railroad  companies  are  subject  to  legislatiyo 
control  as  to  their  rates  of  fare  and  freight,  uii> 
len  protected  by  their  chartera. 

Ohieago R.  Co.  y.  lowa,HV.  B.  166 (24:  94)*^ 
Jfiifin  y.  niinoie,  94  U.  a  118  (24:  77);  Chi- 
(ago  ROo,  V.  Aekleg,  94  U.  a  179  (24:  99); 
Winona  R  Oo.  y.  Blake,  94  U.  a  180  (24: 102); 
Btone  ▼.  Farmere  L.  d  T.  Oo.  116  U.  8.  WT 
(29: 686). 

General  statutes  rn^lating  the  use  of  rail- 
roads in  a  8tate,  or  fixing  maximum  rates  of 
charges  for  transportation,  when  not  forbidden 
by  auuler  contracts,  do  not  necessarily  de- 
prive the  corporation  owning  or  operating  a. 
railroad  within  the  8tate  of  its  property  wuh- 
out  doe  process  of  law. 

Riehmi9nd,  F.SP.  R.  Oo.  y.  Richmond,  96  U. 
a  621,  629  (24:  784, 787);  SpHng  VaUeg  Water 
Worke  Oo.  y.  aehatUer,  110  U.  8.  847,  864  (28: 
178);  Dow  y.  Beiddman,  126  U.  a  680^:  841); 
Georgia  Bamking  Oo.  y.  SmitK  128  U.  a  174 
(82:977). 

Mr.  JueOee  BUtehlbrd  deliyered  the 
opinkm  of  the  court: 

This  is  a  writ  of  error  to  reriew  a  Judgment 
of  the  8upreme  Court  of  the  8tate  of  Minne- 
sota, awarding  a  writ  of  mandamus  against  tho- 
Chlcago,  MQwaukee  A  8t  Paul  RaUway  Com- 
pany. 

The  case  arose  on  proceedings  taken  by  tho- 
Railroad  and  Warehouse  Commission  of  the 
State  of  Minnesota,  tmder  an  Act  of  the  Leirit- 
lature  of  that  8tate  approved  March  7, 1887 
(General  Laws  of  1887,  chap.  10),  enUtkd  "  Aa 
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Ad  to  Begnlate  Oommon  OanlenL  and  Creat- 
ing the  Railroad  and  Wavriioiiae  Oomniiisaion 
of  the  State  of  Minneeota,  and  Defining  the 
Duties  of  Soch.  CkmunisBion  in  Relation  to 
Common  Caniefi.*  Tlie  Act  is  set  forth  in 
full  in  the  margin.* 

The  ninth  section  of  thai  Act  creates  a  com- 
mission to  l>e  Iniown  as  the  "Railzoad  and  Ware- 
bouse  Commission  of  the  State  of  MinDesota,** 
to  consist  of  three  persons  to  he  appointed  by 
the  goTemor  by  and  with  the  adTm  and  con- 
sent of  the  Senate. 

The  first  section  of  the  Act  declares  that  its 
provisions  shall  apply  to  any  common  carrier 
"  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad,  or  partly  by 
railroad  and  partly  by  water,  when  both  are 
used  under  a  common  control.,  management 
or  arrangement,  for  a  carriage  or  shipment 
from  one  place  or  station  to  another,  both  being 
within  the  State  of  Minnesota.** 

The  second  section  declares  "that  all 
charges  made  by  any  common  carrier,  subject 
to  the  provisions  of  this  Act,  for  any  service 
rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  property  as  aforesaid,  or  in 
connection  therewith,  or  for  the  receiving,  de- 
livering, storage  or  handling  of  such  property, 
shall  be  equal  and  reasonable;  and  every  nn- 
equal  and  unreasooable  charge  for  such  serv- 
ice is  prohibited  and  declared  tobeunlawfuL" 

The  eighth  section  provides  that  every  com- 
mon earner  subject  to  the  provisions  of  tne  Act 
shall  print  and  keep  for  public  inspection  sched- 
ules of  the  char^  which  it  has  established  for 
the  transportation  of  property;  that  it  shall 


make  no  diange  therein  except  after  ten  d»jt 
public  notice,  plainly  stating  the  changes  pro- 
posed to  be  made  and  the  time  when  they  wHl 
go  into  effect;  that  it  shall  be  onlawfol  for  it 
to  charge  or  receive  any  greater  or  leei  com- 
poisatiim  than  that  so  established  and  pnb- 
lished,  for  transporting  property;  that  it  shsll 
file  copies  of  its  schedules  with  the  Commis- 
sion, and  shall  notify  such  Commisrion  of  all 
changes  proposed  to  oe  made;  tliat  in  case  the 
Commission  shall  find  at  any  time  that  sny 
part  of  the  tariffs  of  charges  so  filed  snd  pub* 
lished  is  in  any  respect  unequal  or  unreasoaa> 
ble,  it  shall  have  the  power,  and  it  is  aath(» 
ized  and  directed,  to  compel  any  common  C8^ 
rier  to  change  the  same  and  adopt  sudi  charge 
as  the  Commission  "shall  declare  to  be  equal 
and  reasonable,"  to  which  end  the  Ctommiwion 
shall,  in  writing,  inform  such  carrier  in  what 
respect  such  tariff  of  charges  is  unequal  and 
unreasonable,  and  shall  recommend  what  tariif 
shall  be  substituted  therefor;  that  in  case  the 
carrier  shall  neglect  for  ten  days  after  such  no- 
tice to  adopt  such  tariif  of  charges  as  the  Com- 
mission recommends,  it  shall  be  the  duty  of  the 
latter  to  immediately  publish  such  tariff  as  it 
has  declared  to  be  equal  and  reasonable,  and 
cause  it  to  be  posted  at  all  the  re^lar  stattons 
on  the  line  of  such  carrier  in  J^nnesota,  and 
it  shall  be  unlawf id  thereafter  for  the  carrier 
to  charge  a  higher  or  lower  rate  than  that  so 
fixed  and  published  by  the  Commission;  and 
that,  if  any  carrier  subject  to  the  provisions  of 
the  Act  shall  neglect  to  publisher  file  its  sched- 
ules of  charges,  or  to  carry  out  such  recom- 
mendation made  and  published  by  the  Con^ 
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♦CHAPTBRia 
Air  AOT  TO  RnooiiAxn  Ooxmov  Oarbimrs,  avb 

CBRAXnrO    THB    RAILBOAD    AHD     WABIHOUSa 
OOMMISSIOV  OV  THX  STAXS  OW  MzmmSOSA.  AHD 

I>Hniiziro  THX  Dorm  ov  Buck  Commissioh  zv 

BBLAHOV  to  OOMMOH  OARRHBg. 

BeUeruutedbytheLegiaatureoftheStaUof  Mkt- 


Bnonov  1.  (a)  That  the  provisions  of  this  Act 
shall  apply  to  any  oommon  carrier  or  oaniera  ea- 
gaff ed  in  the  transportation  of  paHwniigoi'S  or  prop- 
erty  wholly  by  railroad*  or  partly  by  railroad  and 
partly  by  water,  when  both  are  used  under  a  com- 
moo  oontroL  management  or  aRangement,  for  a 
earriage  or  shipment  from  one  place  or  station  to 
another,  both  being  within  the  State  of  Minnesota. 

Provided,  That  nothing  in  this  Act  shall  apply  to 
street  railways  or  to  the  carriage,  storage  or  o«id- 
Ung  by  any  oommon  carrier  oxproper^,  free  or  i^ 
reduced  rates  for  the  United  States,  or  for  the  dtate 
<vf  MtnneBOta,  or  for  any  municipal  government  or 
corporation  within  the  state,  or  for  any  charitable 
purpose,  or  to  or  from  fairs  and  expositions  for 
exhibition  thereat  (or  stock  for  breeding  purposes), 
or  to  the  iasuanoe  of  milage,  excursion  or  commu- 
tation nasBeoger  tickets,  at  rates  made  equal  to  all, 
or  to  transportation  to  stock  shippers  with  cars, 
mod  nothing  in  the  provisions  of  this  Act  shall  be 
oonetnied  to  prevent  common  carriers,  subject  to 
the  provisionfl  of  this  Act,  from  fssuing  passes  for 
the  free  transportation  of  passengers. 

(b)  The  term  *'  railroad'*  as  used  in  this  Act  shall 
include  all  bridges  or  ferries  used  or  operated  in 
oouneotion  with  any  railroad,  and  also  sJl  the  road 
in  upe  by  any  corporation  operatiog  a  railroad, 
whether  owned  or  operated  under  a  contract, 
agreement  or  lease;  and  the  term  *'  transportation** 
shall  include  all  Instrumentalities  of  shipment  or 
oarrlage. 

8«a  2.  (a)  ThataU  charges  made  by  any  common 
carrier,  subject  to  the  provisions  of  this  Act,  for 
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any  service  rendered  orto  be  rendered  in  the  trans- 
portation of  passengers  or  property  as  aforesaid, 
or  in  oonnecaon  therewith,  or  for  tlie  reoetring. 
delivering,  storage  or  handling  of  {such  property, 
shall  be  equal  and  reasonable;  and  every  unequal 
and  unreasonable  charge  for  such  servfoa  Is  pro- 
hibited and  declared  to  oe  unlawful: 

Provided,  That  one  carload  of  freight  ot  any  kind 
or  class  shall  be  transported  at  as  low  a  rate  per 
ton,  and  per  ton  per  mile,  as  any  greater  nunmer 
of  carloads  of  the  same  kind  and  obss  from  and  to 
the  same  points  of  origination  or  destination. 

(b)  It  shall  be  unlawful  for  any  oonunon  carrier, 
subject  to  the  provisions  of  this  Act,  to  make  or 
give  any  unequal  or  unreasonable  preference  or 
advantage  to  any  particular  person,  oompany, 
firm,  corporation  or  locality,  or  any  partioular  de- 
scription of  traffic,  in  any  respect  wnatBoerer,  or 
to  subject  any  particular  person,  oompany.  fmn, 
corporation  or  locality,  or  any  partioular  doscrto- 
tion  of  traffic  to  any  unequal  or  unreasonaUe  prej- 
udice or  disadvantage  in  any  respect  whatsoever. 

Baa  t,  (a)  That  all  oommon  carriers,  subject  to 
the  provisions  of  this  Act,  shall,  according  to  their 
respective  powers,  provide,  at  the  point  or  ooone^ 
tion,  crossihg  or  mteisection,  ample  facilities  for 
transferring  cars,  and  for  accommodating  and 
transferring  passengers,  and  traffic  of  all  kinds  and 
classes,  from  their  unes  or  tracks,  to  those  of  any 
other  oommon  canter  whose  lines  or  tracks  mar 
connect  with,  cross  or  intersect  their  own.  and  shall 
afford  all  equal  and  reasonable  facilities  for  ttieln* 
terohangfe  of  cars  and  traffic  between  their  respeot* 
ive  lines,  and  for  the  receiving,  forwarding  and  de- 
livering of  passengers  and'property  and  oars  to  and 
from  thehr  seyeraillnes  and  those  of  other  oommoa 
carriers  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between  sudi 
connecting  lines,  or  on  freight  coming  over  suck 
lines:  but  this  shall  not  be  construed  as  requiring 
any  common  carrier  to  use  for  another  oommoa 
carrier  its  tracks,  equipments  or  terminal  fadlittei 
without  reasonable  compensation. 

(b)  That  it  shall  be  unlawful  for  any  oommoo 
carrier  subject  to  the  provisions  of  this  Act  to  en- 
ter into  any  combination,  contract  or  agreement, 
or  implied,  to  prevent,  by  change  or 
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mlflflioD,  it  tball  be  sabject  to  a  writ  of  manda- 
mtiB  "to  be  imied  by  any  judge  of  tbe  supreme 
court  (x  of  any  cf  tbe  district  courts"  of  the 
State,  on  application  of  tbe  Commission,  to 
compel  compliance  with  the  requirements  of 
section  8  and  with  the  recommendation  of  the 
CommiMion,  and  a  failure  to  comply  with  the 
requirements  of  tbe  mandamus  shall  be  pun- 
ii^able  as  and  for  contempt,  and  the  Oommis- 
eion  may  apply  also  to  any  such  Judge  for  an 
injunction  against  the  carrier  from  receiving 
or  transporting  property  or  passengers  within 
the  State  untirit  shall  ha?e  complied  with  the 
requirements  of  section  8  and  with  the  recom- 
mendatioo  of  the  Commission,  and  for  any  will- 
ful violation  or  failure  to  comply  with  such 
requirements  or  such  recommendation  of  the 
Commission,  the  court  may  award  such  costs, 
including  counsel  fees,  by  way  of  penalty,  on 
the  return  of  said  writs  and  after  due  delibera- 
tion thereon,  as  may  be  Just 

On  the  22d  of  June,  1887,  the  Boards  of 
Trade  Union  of  Famdngton,  JNortbfleld,  Fari- 
bault and  Owatonna,  in  Miimesota,  filed  with 
the  Commission  a  pedtion  in  writing,  complain- 
ing that  the  Chicago,  Milwaukee  ^  St.  Paul 
Railway  Company,  being  a  common  carrier 
engagea  in  the  transportation  of  property 
wholTy  by  railroad,  for  carriage  or  shipment 
from  Owatonna,  Faribault,  Dundas,  Northfield 
and  Farmington,  to  the  Cities  of  St.  Paul  and 
Minneapolis,  all  of  those  places  being  within 
the  State  of  Minnesota,  made  charge  for  its 
services  in  the  transportation  of  milk  from  said 
Owatonna,  Faribault,  Dundas,  Northfield  and 
Farmington  to  St  Paul  and  Minneapolis,  which 


were  unequal  and  unreasonable^  in  that  il 
charged  4  eents  per  gaUon  for  the  transports* 
tion  of  milk  from  Owatonna  to  St  Paul  and 
Minneapolis,  and  8  cents  per  cdlon  from  Fari- 
bault, Dundas,  Northfield  ana  Farmington,  to 
the  said  cities;  and  that  such  charges  were  un- 
reasonably high,  and  subjected  the  traffic  in 
milk  between  said  points  to  unreasonable  pr^ 
ndice  and  disadvantage.  The  prayer  of  the 
petition  was  that  such  rates  be  dedaied  unrea- 
sonable, aod  the  carrier  be  compelled  to  change 
the  same  and  adopt  such  rates  and  charges  as 
the  Commission  snould  declare  to  be  equal  and 
reasonable. 

A  statement  of  the  complaint  thus  made  waa 
forwarded  by  the  CommiBsion,  on  the  29tb  of 
June,  1887,  to  the  Railway  Company,  and  it 
was  called  upon  by  the  Commiraion,  on  the 
8th  of  July,  1887,  to  satisfy  the  complaint  or 
answer  it  in  writing  at  the  office  of  the  Com- 
mission tn  St  Paul,  on  the  18th  of  July,  1887. 

On  the  80lh  of  June,  1887,  Mr.  J.  F.  Tucker, 
the  assistant  r;eneral  manager  of  the  Railway 
Company,  addressed  a  letter  from  Milwaukee 
to  the  secretary  of  the  Commission,  sayins; :  '1 
have  your  favor  of  the  29th,  with  complaint  as 
to  milk  rates  being  unreasonable  and  unequal. 
They  may  be  unequal  if  unreasonable.  They 
are  unreasonably  low  for  the  service  performed 
—by  passeuger  train — and  are  36  per  ceut  less 
than  the  same  commodity  is  charged  into  New 
York,  with  longer  distances  and  hundred  times 
larger  volume  m  favor  of  New  York.  I  am 
frank  to  say  it  is  hard  to  appreciate  complaints 
from  boards  of  trade  that  -^  of  a  cent  per  gal- 
lon on  milk  handled  on  passenger  train  one  mfle 


time  or  schedule,  or  Vvoarrlasein  different  oars,  or 
by  any  other  means  or  devioee,  the  carriage  or 
freight  from  being  continuous  from  the  place  of 
flhipment  to  the  place  of  destination;  and  no  tneak 
of  bulk,  stoppage  or  interruption  made  by  such 
common  carrier  shall  prevent  the  carriage  of 
freight  from  being  treated  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place  of 
destination,  unless  such  break,  stoppage  or  inter- 
ruption was  made  in  good  faith  for  some  necessary 
purpose  and  without  any  intent  to  avoid  or  unneo- 
eoarily  interrupt  such  continuous  carriage  or  te 
eyade  any  of  the  provisions  of  this  Act 

(e)  Every  common  carrier  operating  a  raHwas  vi 
this  State  shall,  without  unreasonatue  delay,  xur- 
oish,  start  and  run  oars  for  the  transportation  of 

SBrsoos  and  property,  which,  within  a  reasonable 
me  theretof ore,ls  olfered  for  transportation  at  any 
of  its  stations  on  its  line  of  road  and  at  the  junc- 
tions of  other  railroads,  and  at  such  stopping  places 
as  may  be  established  for  receiving  and  discharge 
ing  passengen  and  freights;  and  shall  take,  receive, 
transport  and  discharge  such  passengers  and  prop- 
erty at,  from  and  to  such  stations,  lunctions  and 
8 laces,  on  and  from  all  trains  advertised  to  stop  at 
he  same,  for  passengers  and  freights,  respectiyely, 
upon  the  due  pa/ment,  or  tender  ox  payment  of 
lolls,  freight  or  fare  therefor,  if  such  payment  is 
demanded.  Eyery  such  common  carrier  shall  per- 
mit connections  to  be  made  and  maintained  in  a 
reasonable  manner  with  Its  side  tracks  to  and  from 
any  warehouse,  elevator  or  manufactory  without 
reference  to  its  size  or  capacity;  provided,  that  this 
shall  not  be  construed  so  as  to  require  any  common 
carrier  to  construct  or  furnish  any  side  track  off 
from  its  own  land;  provided  further,  that  where 
stations  are  ten  (10)  miles  or  more  apart  the  com- 
mon carrier, when  required  to  do  so  by  the  railroad 
and  warehouse  conmussioners,  shall  construct  and 
maintain  a  side  track  for  the  use  of  shippers  be- 
tween such  stations. 

(d)  Whenever  any  property  Is  received  by  any 
common  carrier  subject  to  the  provisions  of  this 
Act.  to  be  transported  from  one  place  to  another 
within  this  State,  it  shall  be  unlawful  for  such  com- 
mon carrier  to  limit  In  any  way,  except  as  stated  in 
Its  dasBlflcation  schedule,  hereinafter  provided 
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for,  its  conunon-lawUabillty  with  reference  to  such 
property  while  In  its  custody  as  a  common  carrier 
(as  hereinbefore  mentioned);  such  liability  must  in- 
clude the  absolute  responsibility  of  the  common 
carrier  for  tbe  acts  of  itiB  agents  in  relation  to  such 
proper^. 

Sia  4.  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act,  to  en- 
ter into  any  contract  agreement  or  combination 
with  any  other  common  carrier  or  carriers  for  the 
division  or  pooling  of  business  of  different  and 
competing  railroads,  or  to  divide  between  them  the 
agmgate  or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof:  and  in  case  of  an 
agreement  for  the  pooling  of  their  business  afore- 
said each  day  of  its  continuance  shall  be  deemed  a 
aenafate  offense. 

eSo.  6.  That  if  any  common  carrier,  subject  to 
the  provisions  of  this  Act  shaD,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback  or 
other  device,  charge,  demand,  collect  or  receive 
from  any  person  or  persons  a  areater  or  less  com- 
pensation for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  prop- 
erty subject  to  the  provisions  of  this  Act  than  it 
charges,  demands,  collects  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them 
a  like  and  contemporaneous  service  In  tbe  trans- 
portation of  passensers  or  property,  such  common 
carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination, which  is  hereby  prohibited  and  daolared 
tobeunlawfut 

Sna  6.  That  it  shall  be  unlawful  for  any  odeunon 
carrier,  subject  to  the  provisions  of  thfa  Act  to 
charge  or  receive  any  greater  compensation  for  the 
transportation  of  passengers  or  of  like  kind  or  class 
and  quantity  of  property,  for  a  shorter  than  for  a 
longer  distance  over  the  same  Une,  the  shorter  be* 
ing  included  within  the  longer  distance;  but  this 
shall  not  be  construed  as  autnorlzing  any  common 
carrier,  subject  to  the  provisions  of  this  Act  to 
charge  or  receive  as  fpreat  compensation  for  a 
shorter  as  for  a  longer  distance. 

Provided^  hovoever.  That  upon  application  to  the 
Commission  appointed  under  the  provisions  of  this 
Act  such  common  carrier  may,  in  special  cases, 
after  investigation  by  the  commissioners,  be  au- 
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by  the  Oomminioii;  that  it  continued  to  change 
8  cents  per  gallon  for  the  transportation  of  muk 
in  ten*|pdlon  cans  from  Owatonna  and  Fari- 
banlt  to  8t  Paul  and  Minneapolis;  that  said 
charge  was  unequal,  unreasonable  and  ezces- 
dye;  that  2}  cents  per  gallon  for  the  transpor- 
tation by  il  of  mUk  in  ten^gallon  cans  from 
Owatonna  and  Faribault  to  St  Vwal  and  Min- 
neapolis was  the  maximum  raasonable  charge 
for  the  serrice;  that  any  rate  therefor  in  excess 
of  2i  cents  per  gaDon  fai  ten-gallon  cans  was 
unequal,  unreasonable  and  ezcessiTe;  that  8 
cents  per  gallon  in  ten-sallon  cans  was  a  higher 
rate  tnan  was  charged  for  the  same  distances 
on  passenffer  trains  by  any  express  company  or 
by  any  other  ndlroad  company  in  Minnesota, 
engaged  in  transporting  milk  to  St  Paul  or 
Minneapolis;  that  2}  cents  per  gallon  in  ten- 
ffallon  cans  was  the  highest  rate  ohaigcd  for 
like  distances  on  passenger  trains  by  anr  such 
company;  that  ttie  milk  transported  by  the 
Company  to  81  Paul  and  Minneapolis,  oyer  its 
Iowa  and  Minnesota  Diyision  (extending  from 
Oslmar,  in  Iowa,  to  LeRoy,  in  Minnesota,  and 
from  LeRoy,  throush  Owatonna  and  Fsribault, 
to  8t  Paul  and  Mmneapolis),  large  quantities 
of  which  milk  were  shipped  from  Fsiribault, 
was  so  transported  by  tae  Company  on  a  pas- 
■en^r  train  which  ran  daily  from  Owatonna 
to  St.  Paul  and  Minneapolis;  and  that  the  Com- 
pany, by  means  of  such  excessiye  charges,  sub- 
3ected  the  traffic  in  milk  at  Faribault  and  Owa- 
tonna to  undue  and  unreasonable  prejudice  and 
disadyantage. 

Thereupon,  an  altematiye  writ  of  mandamus 
was  issued  by  the  court,  returnable  before  it 
on  thtf  14th  of  December,  1887. 


which  shall  be  composed  of  three  (8)  comminlonen. 
who  shall  be  appointed  br  the  goremor,  bj  end 
with  the  adyioe  aod  ooDsent  of  the  Senate. 

(Z»  The  commisBioners  flnt  appointed  under  this 
>  Act  shall  continue  in  office  for  toe  term  of  one  (1). 
two  09  and  three  (8i  yean  respeotiTely.  and  unul 
their  iuooeoorB  are  appointed  and  quaufled,  begin* 
nlnff  with  the  llxst  (w  Monday  of  January,  A.  D. 
ISSB;  the  term  of  eaoh  to  bedesfirnated  by  the  gov- 
ernor, but  their  snoocsBora  shalTbe  appomted  for  a 
term  of  three  (8)  yeara  and  until  tbdr  suoceaaofs 
are  appointed  and  qualifled.  except  that  any  peraon 
chosen  to  fill  a  yaoanqy  shall  be  appointed  only  for 
the  unexpired  term  of  the  oomnuasioner  whom  he 
Shall  aucoeed.  Any  commiaBioner  may  be  removed 
by  the  governor  for  ineffldenoy,  neglect  of  duty  or 
malfeasance  in  office.  Said  commiasionera  anall 
not  engage  In  any  other  bualneas,  vocation  or  em* 
ployment  while  acting  as  such  oommissionexa.  No 
vacancy  in  the  Oommisaion  ahall  impair  the  right 
of  the  remaining  commiaBioneiB  to  exerdae  all  the 
powera  of  the  Oommiasion. 

(a)  Yaoanclea  oooaaioned  by  removal,  realgnatlon 
or  other  cauae  ahall  be  flUed  by  the  governor  aa 
provided  in  caae  of  original  appointmenta.  Not 
more  than  two  of  the  oommlanonera  appointed 
shall  be  members  of  the  aame  political  party.   No 

S Bison  in  the  employ  of  or  holdmg  any  olBclal  rela- 
on  to  any  common  carrier  subject  to  the  previa- 
iona  of  thu  Act,  or  any  law  of  thla  State,  or  owning 
atocka  or  bonda,  or  other  property  thereof,  or  who 
la  in  any  manner  intereatea  therein,  ahall  enter 
upon  the  duties  of  or  hold  such  office. 

id)  The  decision  of  a  majority  of  the  Oommtaton 
ahall  be  oonaidered  the  decialon  of  the  Oommisaion 
on  all  queations  ariaing  for  ita  consideration.  Be- 
fore  entering  upon  the  dutiea  of  his  office  each 
commissioner  shall  make  and  aubacribe  and  file 
with  the  aecretary  of  atate  an  affidavit  to  the  f  ol* 
lowing  form:  **I  do  aolemnly  awear  (or  affirm,  aa 
the  caae  may  be)  that  I  will  aupport  the  Oonatitu- 
tion  of  the  united  Statea  and  the  Oonatltutlon  of 
the  State  of  Ifflnneaota,  and  that  I  will  faithfully 
dlaoharge  my  dutiea  aa  a  member  of  tbb  Railroad 
and  Warehouaa  OommiaBlon  of  the  State  of  Minne- 
•ota«  aooordiiig  to  the  beat  of  my  ability;  and  I 
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On  the  28d  of  December,  1887,  the  Oompeas? 
filed  its  return  to  the  altematiye  writ,  ia  whicA 
it  set  up: 

(1)  That  it  was  not  competent  for  <be  1iegi» 
lature  of  Minnesota  to  delegate  to  a  Oomasia 
sion  a  power  of  fixing  rates  xor  transportatioii, 
and  that  the  Act  of  Bfarch  7, 1887,  so  far  as  it 
attempted  to  confer  upon  the  Oommisaina 
power  to  establish  rates  for  the  trmnsportatto 
of  freight  and  psssengers,  was  yoid  wider  ths 
Constitution  of  the  State; 

(2)  That  the  Companj,  ss  the  owner  d  its 
railroad,  franchises,  equipment  and  apptnta- 
nances,  and  entitled  to  the  possession  and  bcBa> 
flcial  use  thereof,  was  authorised  to  estabUih 
rates  for  the  transportation  of  freight  and  pei^ 
sengers,  subject  onlj  to  the  provisfton  that  soch 
rates  should  be  fair  and  reasonable;  that  the 
establishing  of  such  rates  1^  the  Stale  against 
the  win  of  the  Oompanj  was  pf^tamU^  taking 
of  its  property,  and  deprivioff  it  thereof!,  with- 
out due  process  of  law,  in  Tiolation  of  aectian 

1  of  article  14  of  the  Amendmenta  to  the  Con-  [441* 
stltution  of  the  United  States;  and  thai  the 
making  of  the  order  of  October  18,  1887,  wss 
pro  ianto  a  taking,  and  depriTing  the  Cqb> 

Cmy,  of  its  property  without  dne  piocess  id 
w,  in  Tiolation  of  said  section  1,  and  thfl» 
fore  Toid  and  of  no  effect; 

(8)  That  the  rate  of  8  cents  per  SfSkm  m 
a  freight  for  carrying  milk  in  ten-gallon  cani 
on  passenger  trains  from  Owatonna  and  Fui- 
bault  respecUrely  to  St  Paul  and  liinneapnHi 
was  a  rea8onable,fair  and  Just  rate;  that  the  rals 
of  H  cents  per  gallon,  in  ten-gallon  cana,  no  fixed 
and  establishea  by  the  Commission,  was  not  a 
reasonable^  fair  or  Just  compensation  to  the 


further  declare  that  I  am  not  In  the  employ  oL  or 
holding  any  official  relation  to,  any  oommoa  • 
within  thiaState;  noram  linany  manner 
in  any  atook,  bonda  or  other  property  of  i 
mon  carrier.** 

<e)  Bach  commiaBioner  ao  appointed  and  iiaatl 
fled  ahall  enter  into  bonda  [to]  of  the  State  oTllla- 
neaota«  to  be  approTed  bythegOTernor.  ia  the  ana 
of  twenty  thousand  (10,000)  doilara,  ooodftiooed  f «a 
the  faithful  performance  of  hia  dutjr  as  a  OMBhcr 
of  auch  Commiaaion,  which  bond  afaaD  be  filed  waa 
the  aecretary  of  atate. 

(/)  Thn  rnmminnlnn  nhnll  nnuitnnr  Ita  m  n  i  ir  mtli^ 
In  auch  amanner aa  will  beat  oonduoe  to  the  psupm 
diapatohof  boalneaaandto  theeoda  of  Joatioa.  A 
majority  of  the  commlaaionen  ahall  oooatttote  a 
quorum  for  the  txansaction  of  boatneaa,  but  no 
mlasloner  shall  nartidpate  in  any  hearing 
ceedlog  in  which  he  haa  any  peounlaiy  ' 
Said  OommiaBlon  may  from  time  to  ttaai  _ 
amendauch general rulea or ordetaaa maybe  .  _ 
alte  for  the  order  and  regulation  of  prnrffidii^a 
before  it,  includlnsr  forma  of  notloaa  and  aerrte* 
thereof,  which  ahaU  conform  aa  nearly  aa  may  b»  ta 
thoae  in  uae  in  the  oourta  of  thiaState.  Any 
may  appear  before  aaid  Oommiaalon  and  be 
in  person  or  by  attorney.  Breryroce  and 
aotof  the  Oommlaiion  ahall  be  entered  of 

and  ita  proceedings  ahaU  be  public  upoQ  the       

of  either  party  interested,  or  at  the  dlacretJoa  «f 

the  Commiaaion.   Said  Oommlasino  abalJ 

official  seal  which  shall  be  judieia 

member  of  the  Oommiasion  may 

and  affirmatlona   The  principal  office  ftf 

miaaion  shall  be  In  the  Q^  of  BL  Paou 

general  aeasion  ahall  be  held.  • 

(0)   Whenever  tl>e  oonreolenee  of  Cbe  pvbiM 
of  the  partiea  may  be  promuted,  or  delay  or 
aea  prevented  thereby,  the  Oommiaaiou  ■ 
aperilal  awlona  In  any  part  of  ttie  State.  It 
one  or  more  of  the  ooiiimiaaionMa, 


inqutrr  neoeasary  to  Ita  dotlaa  la  any  part  of 
State,  into  any  matter  or  quaaUou  of  net 
Ing  to  the  bualneas  of  any  eoaunm 
to  we  proTiaions  of  thla  Ael. 
(h)   The  attomey-geoafal  of  the  State  of 
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lecHoD  of  ■  greater  cotDpenutton  than  tif  o  and 
one  halt  cents  per  galloa,  ia  nnreasoQable  and 
exce!>riTe:  Therefore  ■aid  CocDmisslon  recom- 
mends and  dlrecU tbatyoa,  the  aaid  Chicago, 
HHwaukee  &  St.  Paul  Railway  CompaD^,  shall 
alter  and  cbaom  your  aaid  tcbedule  by  the 
adoption  and  substitution  ol  a  rate  not  to  ex- 
ceed two  and  one  half  cents  per  tralloti  for  the 
■errices  aforesaid  from  the  Cities  of  Dwatonna 
and  Farlbault.orelttaerof  them,  to  said  8t  Paul 
and  Minneapolis.  The  Commission,  asatpre*- 
ent  advised,  approves  of  Ibe  custom  and  ar- 
nngement  which,  it  is  informed,  hai  tieen 
adopted  and  is  now  In  use  by  the  Minnesota  ft 
Northwestern  R.  R.  Co.,  of  coUectiogtwo  and 
one  half  cents  per  gallon  on  all  mllklranipoTt- 
«d  by  ll,  regardless  of  distance;  but  tliis  ez- 
preatdon  of  opinion  ia  no  pan  of  tlu  <fr;islon, 
notice  or  order  In  this  case." 

This  report  was  entered  of  record,  and  a  copy 
ftumlsbed  to  the  Boardsof  Trade  Union,  and  a 
copy  WM  also  delivered,  on  the  4th  of  Augua^ 
1887,  to  the  Com^ny,  with  a  notice  to  it  to 
desiit  from  charging  or  receiving  Bucbuneqoal 
and  unreasonable  rates  forsucb  services.  The 
Comniisalon  thui  informed  ttie  Company  in 
writing  in  what  respect  lucb  tariff  of  rates  and 
cbariiee  was  unequal  and  unrewonable,  and 
recommended  to  it  in  wrltingwhat  tariff  should 
be  eubsiltnted  therefor,  to  wit,  the  tariff  so 
found  equal  and  reasonable  by  the  Commission, 

The  Company  neglected  and  refused,  for 
more  than  ten  aays  after  such  notice,  to  lub- 
elitule  or  adopt  such  tariff  of  charges  as  was 
recommended  by  the  Commlaaion,  The  latter 
thereupon  published  the  tariftofcitarges  which 


It  had  declared  to  be  equal  and  reasonaU&  and 
caused  it  to  be  posted  at  the  station  of  the 
Oompanv  In  Fnnbauit  od  Itae  Uthof  October, 
1887,  and  at  all  the  regular  stations  on  the  line 
of  the  Company  In  MinnesotB  prior  to  Novem- 
ber 13,  1887,  and  hi  all  things  complied  with 
the  Statute. 

The  tariff  so  made,  published  and  posted 
was  dated  October  18,  1687,  and  wa»  headed: 
"  Chicago,  Milwaukee  and  St.  Paul  Railway 
Compaay.  (Iowa  and  Minnesota  Division.) 
Freight  Tariff  on  Milk  from  Owatonna  and 
Faribault  lo  St.  Paul  and  Minneapolis,  taking 
effect  October  15,  1887;"  and  prescribed  a 
charge  of  2^  cents  per  gallon  In  ten-gallon  cans 
from  either  the  Owatonoa  Station  or  the  Fari- 
bault Station  to  either  St.  Paul  or  Minneapolis, 
to  t>e  tbfl  legal,  equal  and  reasonable  maximum 
charge  and  compensation  for  such  aervlce,  and 
declared  that  the  tame  waa  in  force  and  effect 
In  lieu  and  place  of  tfae  chaises  and  compensa- 
tion theretofore  demanded  and  received  therefor 
by  the  Companv. 

On  the  Sth  of  December,  18ST,  the  Commis- 
ilon,by  the  sttomey-generalof  tfaeState.made 


Company  to  comply  with  the  reoommendatloD 
made  to  ft  by  the  CommisaioD,  to  change  its 
tariff  of  rates  on  milk  from  Owatonna  and 
Faribault  to  St.  Paul  and  Minneapolis,  and  to 
adopt  tbe  rates  declared  by  the  Commission  to 


recommendatlonao  made,  published  ami  posted 


of  tbia  seotloii.  It  shall  be  unlawtul  for  suoh  oom- 
w>oa  carrier  to  charge,  demand,  collect  or  reoelva 
*nini  any  persoa  or  pareonB  a  greater  or  lees  eon- 
— " —  for  Che  tronspoitauon  of  paseenKonor 

,  .r  (or  any  aemoe  In  connection  thers- 

a.  than  is  spectfledlp  such  PMblfahedsoheJuleof 


(d)  Every  c 

Ions  of  tills 

beieaftet  provided  for  In .     ._         _ 

Act,  copies  of  Ita  scbedulei  of  claaslfloatJons,  mtes, 
taies  and  eharees  whicb  have  been  eatatdlshed  and 

BubUsbed  In  oompUsDoe  witfa  the  requirements  of 
lie  eeetlon,  and  shall  promptly  notify  said  Oom- 
mtwlon  of  all  ohancee  propoeed  tobemadelnthe 
■ame.  Every  [suobloommon  osirler  shaU  also  Die 
withMdd  Oommlnlon  ooptesofalloontracla,affi'ee- 
Bients  or  anaoKements  wltb  otber  oommon  oarrlen 
In  relation  to  any  traSo  affected  by  tbe  provisions 
of  Uils  Acs,  to  wtilch  oontractSi  asreemenU  or  ar- 
Tamrementsttmaylieaparty,  And  In  oasee  where 
passensets  or  freight  psss  over  lines  or  routes 
operated  t^  more  thou  one  common  carrier,  nod 
tbe  several  oommon  carriers  operatlnir  suoh  lines 
OF  routes  eatabllsb  Joint  schedules  of  rates  cr  lores, 
otohargesorolawiar— '— " "-  " 

.   SuciTjoInt 
banes  and  claasiacaUons. 
»  aforesaid,  shall  also  be 
duuiQ  jiuuuc  Dy  luca  niDunon  cairleis  In  the  some 
manner  as  hereinbefore  provided  tor  the  publloa- 
tlon  {nt^turlEs^pon  lis  own  Unee. 


a  That  In  e« 


heiembefoie  provided. , , ,-_ 

or  unreasonable,  it  sball  ha  ve  the  po  WW  and  Is  here- 
by anthorlxed  and  direoted  to  compel  any  oommon 
oarrfer  to  change  tbe  asm  e  end  adopt  such  TBte.ttnk 
eharge  or  olaHlDoatlon  as  said  OommiaslOD  shall 
declare  to  be  equal  and  reasonable.  To  which  end 
the  Commission  shall.  In  writing.  Inform  sndi  oom. 
mon  osrrler,  tn  what  respect  such  tarUTs  of  rstee, 
tares,  ohaiges  or  eloMlllcatlODa  are  onegualandUB* 
U*  V.  8. 
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delegate  la  k  Oonnnl^oii  tlw  power  of  Qzlag 
■ucb  clufgti.  and  oonld  make  Uie  jodgment  or 
determlnaUoD  of  0m  ComminloD  aa  to  what 
TOie  reasonabla  cbargei  floal  and  ooDcluslve, 

Tbe  Chicago,  Hnwankoe  A  St  Paul  Itail- 
way  Compan;  ta  a  corporatioD  onaiiiud  ao- 
der  the  lam  at  Wiaconaii).  The  itna  of  I^^ 
load  owned  and  operated  lij  it  in  the  preaeiit 
case  utenda  from  Calmar,  In  Iowa,  to  LeRoy, 
In  Hlnneeols,  and  from  LeRor,  througli  Owa- 
tonDa  and  Faribault,  to  St.  Panl  aadHlnne- 
apoIJH,  the  line  from  Calmar  lo  Bt.  Paul  aod 
lliuneapoli*  be<n^  known  as  tbe  "Iowa  and 
Minoeaota  DiriaioD,"  and  belog  whollj  in 
IdiQEiesota  from  tbe  point  wheie  It  croEus  tbe 
■tale  line  between  Iowa  and  Hlnnesota.  It 
was  cnnstTucIcd  under  a  charter  emnted  by  the 
Territory  of  Hlnnesota  to  the  HlDnrspolia  & 
Cedar  Valley  Bailroad  Company,  \jy  an  Ae» 
approved  March  I,  1854  (Lawi  of  1866,  chap. 
16Q,  p.  826),  to  construct  a  railroad  from  tbe 
Iowa  line,  at  or  near  the  crossing  of  aald  line 
by  the  Cedar  River,  Ibrough  tbe  valleT  of  Strait 
River  to  Minncapolto.  Section  9  of  that  Act 
provided  that  tbe  directors  of  the  corporatian 
should  bave  power  to  make  all  needful  rules, 
regulations  and  by-laws  toucblog  "tbe  rates  of 
tol!  and  the  maoner  of  collectiDg  the  same;" 
and  section  IS,  that  tbe  compaoj  should  have 
power  to  unite  Its  railroad  wiib  any  other  rail- 
road which  was  then,  or  thereafter  tnlgbt  be, 
constructed  in  tbe  Terrltorr  of  Mlonesota,  or 
adjoining  States  or  Territories,  and  ahoult*  have 
power  to  ooosolidale  its  stock  with  any  oi~  ~~ 
company  or  companlea. 

By  an  Act  passed  March  t,  18S7,  cbap.  W 


neaota  to  aid  In  comtnictlag  certain  raHmdi. 
By  an  Act  of  the  Lerislatun  of  tbe  TenilcfT, 
approved  Har  29,  1SS7  (I^wa  of  1607,  aura 
semon,  p.  90),  a  portioa  of  aneh  cmitt  waa 
conferred  npon  the  Minneapolis  &  Geoar  VaH^ 
Railroad  Company.  BabaeqoeotlT,  In  IMO. 
the  State  of  Minoeeol*,  bj  proper  proceeding 
became  the  owner  of  the  ri^t^  fraodiises  ud 
property  of  that  company.  By  an  Act  ap- 
prored  March  10,  1862,  chap.  lT(Bpeeial  I^wa 
of  1803,  p.  226).  tbe  SUte  IncoTporaled  Ibt 
MinoeapoUs,  Faribault  &  Cedar  VaDey  Bail- 
road  Company,  and  conveyed  to  ft  all  the 
francbises  and  properly  ot  the  MlnneapoliaA 
Cedar  Valley  Railroad  Compaar  wbidi  the 
State  had  so  acquired ;  and  by  an  Act  approved 
February  1, 1864  (Special  Uws  of  1B64.  p.  164). 
the  name  of  the  Minneapolis,  Faribault  i 
Cedar  Valley  Railroad  Company  was  cbanecd 
to  that  ot  the  Minnesota  Central  Railway  Con 
pany.  That  Companv  constructed  tbe  road 
from  Mioueapolis  ana  St.  Paul  to  LeKoy.  is 
Minnesota;  and  tbe  road  from  LeRoy  lo  Cal- 
mar, in  Iowa,  and  thence  to  McGrejror,  in  tbe 
latter  State,  was  consolidated  with  it.  la 
AuRUSt,  IB67,  the  entire  road  from  HcOregoc. 
by  way  of  CbIqibt,  LeRoy,  Austin,  Owatonaa 
and  fWbault,  to  St.  Paul  and  Uinneapoliik 
was  conveyed  to  the  Chicago,  Milwaukee  ft  S>. 
Paul  Railway  Company,  which  ancceeded  to 
all  tbe  francbiaca  ao  granted  to  the  Minncapotis 
is  Cedar  Valley  Railroad  Company. 

It  Is  contended  for  the  Radway  CootpaDy 
Uiat  the  Slate  of  HinneaoU  ia  hound  by  the 


slon,  as  hereinafter  pTDTldedlDT,  or  mar  brlDKlolt 
ta  btoor  tbelr  own  behalf  fort&e  recovery  of  the 


damages  for  whloh  su 


ih  oommoD  oerrler  m»  be  U- 

jt  jorlaillotlon:  b"* 

sncb  person  or  persons  sbaU  not  bava  tbe  right 


if  competent  jurlsdlotlon;  but 

'•aU  not  fiave  " '^*  — 

eaatthesai 

rTbtfraNrwhlcli 


ki  soofa  oase,aBd  mar  eompel  tbe  produotlon  of 
tbe  booka  and  papers  of  such  oorponitlon  or  oom- 
panj.  partr  to  any  such  suK;  toe  claim  that  anj 
■ueb  tesUmonr  or  evidence  may  tend  to  oriminate 
Mm  penon  vivins  suoh  evldenoe  shall  not  ezcuas 
Bueh  witness  from  testUjtna,  but  such  avldanoe 
shall  not  be  osd  against  auon  peiaon  on  the  trial 
of  aarerlorinal  nmnwwHtw 

Sao.  U.  That  -—. 

pvivWona  of  tUa  Ao^i 


■vsnbdMN 
rr  such  mi 


That  any  person,  tlrm,  oorponUoa  er 

Tsny  mercantile,  agrloulumi  or  >■•- 

ufaotiuiu|t  sodetir,  or  any  bod;  poUtlo  or  bubW- 
pal  organliBtioo.  oomplabllnc  oTanTtblnc  done  or 
omitted  to  ba  done  br  anr  aoaunon  earvMr  Bobleca 
to  tbe  provisions  of  this  Aot,  In  ix>ntravaDtloa  of 
the  provlalonstbeieof,  mar  apply  losa" 
Am  br  peUUon.  which  bImII  bcMOr  stas 
(b>  Whereupon  a  statement  of  the  d 


Injury  allMed  to  have  been  itx,. , 

bereuevvaof  liability  to  tbe  complainant  oal7,  tor 
the  parUonlar  violation  <f  law  thna  oompUBadat. 
If  such  earrier  shall  not  aat^  tbe  eompbiM  wKb- 
tn  the  time  nieolBeA.  or  then  shall  appear  ao  be 
anr  reasonable  vround  for  InveaUntlDR  ^Mena- 
plalDt,  It  shall  be  (be  dutr  ot  tbe  Oomminstoa  a^ 
marllr  to  tavestlnta  the  matter  ooaplalned  at,  te 
sneh  Manner  and  br  suoh  means  as  h  aball  duJH 
proper.  No  oompialut  shall  at  any  ttme  be  «to- 
mlssed  because  of  abamoe  (rf  dlreotdamafea  lo  the 
cnmplaloant.  And  fOr  tbe  purposea  of  Uui  Act  Mv 
Oommlasion  shall  ha  ve  power  to  lequlra  tbe  at  tend  ■ 
anoe  of  wltneaies  and  Ibe  producNoa  tt  allbnabi, 
papeiSi  eooHBda.  acreemento  and  docmnena  ■*- 
ladng  to  anr  matter  ander  tnvaaUaatfciD.  an*  to 
that  end,  mar  Invoke  tbe  aid  of  any  of  tbaeoBf* 
of  this  Waie,  m  requlrlnt  tbe  attandaaee  e<  wla- 
n  ass  as  and  the  inoductioa  of  books,  papan  and 
doeumeats,  nndar  the  provWona  ot  ihia  Act. 

(el  Any  itf  tbe  distiMoounsoCthI*  Stair.  wttU> 
thelurMioUan  el  whUh  lueblnqulrr  la  earrtod  oa. 
ihan,  In  caas  of  eentnmacr  or  nfoal  la  okay  a 
Bubpenalanedby  theeomnlssloiMes  to  aay  ••»- 
— suMeottotbe  provWem  e<  lUs  Acs. 


orMr  reQuirlng  aoob  * . 

■««.t.erp«*on.te  "bow  «jy  wlif  mA  mm^ 

lU  0.1. 


CmcAoo,  H,  ft  St.  P.  R  Oo,  T.  Statb  or  Uihhbboia. 
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Company  foi  the  serrice  rendered;  *nd  t&at 
tbe  establiehlug  of  eucb  rate  b;  Uie  CommU- 
noQ,  against  the  will  of  the  Company,  vaapro 
tanto  a  lakio^  of  its  ^ropertj  ntthout  due  pro- 
ceaa  of  law,  iq  rlolstioD  of  said  lectlon  1. 

Tbe  caae  came  od  for  beariuK  upon  the  alter- 
natire  writ  and  the  return,  and  the  Compan; 
applied  for  a  reference  lo  lake  testimony  on  the 
issue  raised  bjtbealleeaiionsln  the  application 
for  the  writ  and  the  return  thereto,  as  to 
whether  the  nte  fixed  by  tho  Commiasion  was 
reasonable,  fair  rad  josL  Tbe  court  denied 
the  application  for  *  reference,  and  rendered 
judgment  In  favor  of  the  relator  and  that  a 
poemptoiT  writ  of  muidamos  Itmie.  Ad  ap- 
pUcaHOD  for  a  Tearvament  wai  mada  and  de- 
nied. Hw  term*  of  the  peremptoi;  writ  wer« 
directed  to  be,  that  the  Company  comply  with 
ttie  reqnirementa  of  tbe  recommendatton  aad 
order  made  by  tbe  Commlision  on  tbe  4th  of 
Augtut,  1887,  and  cliange  its  tariff  nf  ratea  and 
chargea  tar  the  transportation  of  mflk  from 
Owatonna  and  Faribault  to  tit  Pan)  and  Hin- 
neapolla,   and   anbelitule   therefor   the  tariff 


gallon  of  mUk  in  ten-gallon  cam  from  Owa- 
tonna and  ParibftuU  lo  St  Paul  and  Minneap- 
(dla,  being  tbe  rales  published  by  tbe  Com- 
minion  and  declared  to  be  eqnal  and  reasonable 
tbeiefor.  Coata  were  also  adjudged  agidut 
the  Company.  To  review  this  Judgment,  tbe 
Company  haa  brought  a  writ  of  error. 

The  opinion  of  the  supreme  court  ia  reported 

Id  88  Hinn.  B81.    In  it  the  court  In  the  flrat 

place  construed  the  Statute  on  the  quratioa  as 

,   to  whether  the  court  Itself  had  Jurisdiction  to 


entertain  tbe  proceeding,  and  bdd  that  It  bad. 
Of  course,  we  cannot  review  this  deddon. 

It  next  proceeded  to  consider  the  question  as 
to  tbe  nature  and  extent  of  the  powers  granted 
to  the  ComnnissloD  by  the  Btalule  in  the  matter 
of  fixing  tbe  rates  of  charges.  On  that  subject 
it  said:  "It  seems  to  us  that.  If  language  means 
anything,  it  is  perfectly  evident  that  the  oi- 
preased  intention  of  tbe  Legislature  is  that  the 
rates  recommended  and  published  by  tbe  Com- 
mission (assuming  that  they  have  proceeded  lo 
the  manner  pointed  out  by  the  Act)  should  be 
not  simply  sdvlsory,  nor  merely  prima  facie 
equal  and  reaaonable,  but  final  and  concluaive 
as  to  what  are  lawful  or  equal  and  reasonablo 
charges;  that.  Id  proceedings  to  compel  com- 
pliance with  the  rates  thna  pnbllsbed,  ths  law 
neither  costetnpUtea  nor  allows  any  Isaoe  to  be 
made  or  inquliV  had  as  to  their  equality  and 
reasonableness  in  fact.  Under  tbe  pTovidoni 
of  the  Act,  the  rates  thus  published  are  Ui« 
only  ones  that  are  lawful,  and  therefore.  In 
contemplation  of  law,  the  ooly  ones  that  ars 
equal  and  reasonable;  and,  hence,  in  proceed- 
ings like  tbe  present,  there  la,  as  said  before, 
no  fact  to  traverse,  except  the  Tlolation  of  tbo 
Uw  in  refusing  compliance  with  tbe  recom- 
mendations of  tbe  CommlsdoiL  Indeed,  th» 
language  of  flw  Act  la  so  plain  on  that  point 
that  argument  cab  add  oouiiDg  to  its  force." 

It  tbeo  proceeded  to  examine  tbe  questioD  of 
lbs  TBiidlty  of  the  Act  uoder  the  CoDstltutInn 
of  UiDoesota,  as  to  whether  the  Legislature 
wot  atitboriied  to  confer  upon  tbe  OommiasloD 
tbe  powers  given  to  the  latter  t^  the  Btstute; 
It  held  that,  ss  the  Legislature  had  the  power 
Itself  to  regulate  charges  by  railroads,  it  oould 
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(p,  881  [6441 ):  "From  what  has  thus  been  said, 
r >■  KA 1  '^^  ^^^  ^  ^  inferred  that  this  power  of  limit- 
[466]  ttion  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy, 
and  limitation  is  not  the  equivalent  of  confisca- 
tion. Under  pretense  of  regulating  fares  and 
freights,  the  State  cannot  require  a  railroad 
corporation  to  cany  persons  or  property  with- 
out reward;  neither  can  it  do  that  which  in 
law  amounts  to  a  taking  of  private  property  for 
public  use  without  just  compensation,  or  with- 
out due  process  of  law." 

There  being,  therefore,  no  contract  or  char- 
tered right  in  the  Railroad  Company  which  can 
prevent  the  Legislature  from  regulating  in  some 
form  the  charges  of  the  Crompany  for  transpor- 
tation, the  qu^on  is  whether  the  form  adopt- 
ed in  the  present  case  is  valid. 

The  construction  put  upon  the  Statute  by  the 
Supreme  Court  of  Minnesota  must  be  accepted 
by  this  court,  for  the  purposes  of  the  present 
case,  aa  oonclusive  and  not  to  be  re-examined 
here  aa  to  its  propriety  or  accuracy.  The  su- 
preme court  authoritatively  declares  that  It  is 
the  expressed  intention  of^  the  Legislature  of 
Minnesota,  by  the  Statute,  that  the  rates  recom- 
mended and  published  l^  the  Commission,  if 
it  piooeeds  in  the  manner  pointed  out  by  the 
Act,  are  not  simply  advisory,  nor  merely  prima 
fade  equal  and  reasonable,  but  final  ana  con- 
clusive as  to  what  are  equal  and  reasonable 
charges;  that  the  law  neither  contemplates  nor 
allows  any  issue  to  be  made  or  inquiry  to  be 
bad  as  to  their  equality  or  reasonableness  in 
fact;  that,  under  the  Statute,  the  rates  published 
by  the  Commission  are  the  only  ones  that  are 


lawful,  and  therefore  in  oontemplatloii  of  law 
the  only  ones  that  are  equal  azui  reamnable; 
and  that,  in  a  proceeding  for  a  mandamaa  aa- 
der  the  Statute,  there  is  no  fact  to  traverse  ex- 
cept the  violation  of  law  in  not  complying  with 
the  recommendations  of  the  Commissioo.  Is 
other  words,  although  the  Railroad  Cooipaoy 
is  forbidden  to  establish  rates  that  are  not  equal 
and  reasonsble,  there  is  no  power  in  the  ooorta 
to  stay  the  hands  of  the  Commission,  if  it 
chooses  to  establish  rates  that  are  mieqaal  and 
unreasonable. 

This  being  the  construction  of  the  Statafie  by 
which  we  are  bound  in  considering  tbe  praaenl 
case,  we  are  of  opinion  that,  ao  oonstroed,  it 
conflicts  with  the  ConstitutioD  of  the  United 
States  in  the  particulars  complained  of  by  tfao 
Railroad  Company.  It  deprives  the  Compoay 
of  its  right  to  a  judicial  investigation,  bjr  dot 
process  of  law,  under  the  forma  and  with  tho 
machinery  provided  by  the  wiadoos  of  suoee^ 
sive  ages  for  the  invesUgation  JiidiciallT  of  tbo 
truth  of  a  matter  in  oontrovettv,  and  sabitl- 
totes  therefor,  as  an  absolute  flnanty,  the  mctigm 
of  a  Railroad  Comminion  which,  in  ykm  ei 
the  powers  conceded  to  It  by  the  state  ooart» 
cannot  be  regarded  aa  clothed  with  lodidal 
functions  or  noasessinf  the  machinery  of  acoui 
of  liistioe. 

Under  seccfon  8  of  the  StatnVX  which  the 
Supreme  Court  of  Minnesota  says  la  the  ooly 
one  which  relates  to  the  matter  <d  the  flxiegby 
the  Commission  of  general  schednlea  of  latai^ 
and  which  section,  it  savs,  fully  and  ezdusive> 
ly  provides  for  that  sublet,  and  to  complete  in 
I  itself,  all  that  the  Commissioo  toiequiieid  lode 


shall  have  power  If  It  thinks  8 1  to  dlieot  and  nrose- 
oute.  In  such  mode  and  by  such  persons  as  it  may 
appoint,  aU  such  taqulrlee  as  the  court  may  think 
needful  to  enable  it  to  form  a  just  judg-ment  In  the 
matter  of  such  petition.  And  on  such  hearing  the 
report  of  said  Oommlasion  shall  be  prima  fade  evl- 
denoe  of  the  matters  therein  stated. 

(e)  And  If  it  be  made  to  appear  to  such  court,  on 
■nob  hearioK,  or  on  report  of  any  such  person  or 
persons,  that  the  lawiuJ  order  or  requirement  of 
such  Ck>mmiaBlon,  drawn  In  question,  has  been  vio- 
hited  or  disobeyed,  it  shaU  be  lawful  for  such  court 
to  issue  a  writ  of  injunction,  or  other  proper  pro- 
oeas,  mandatory  or  otherwise,  to  restrain  such  com- 
mon carrier  from  further  continuing  such  violation 
or  such  disobedience  of  such  order  or  requirement 
of  said  Ck>mmi8Bion,  and  enjolnlmr  obedtonce  to  the 
same:  and  m  case  of  any  dJeobeatenoe  of  any  such 
writ  of  Injunction  or  other  proper  nrocem,  manda- 
tory or  otherwise.  It  shaU  be  lawful  for  such  court 
to  Issue  writs  of  attachment,  or  any  other  procem 
of  said  court  Incident  or  applicable  to  writs  of  In- 
junction or  other  proper  process,  mandatory  or 
otherwise,  against  such  common  carrier,  and,  if  a 
corporation,  against  one  or  more  of  the  directors, 
offlcera  or  agents  of  the  same,  or  against  any  owner, 
lenee.  trustee,  receiver  or  other  person  falUng  to 
obey  such  writ  of  Injunction  or  other  proper  pro- 
ceas,  mandatory  or  otherwise;  and  said  court  may. 
If  It  shall  think  fit,  make  an  order  directing  such 
common  carrier  or  other  person  so  disobeying 
such  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  pay  such  sum  of  monev, 
not  exceeding  for  each  carrier  or  person  In  default 
the  sum  of  five  hundred  (fiOO)  dollars  for  every  day 
after  a  day  to  be  named  m  the  order,  that  such 
carrier  or  other  person  shall  flail  to  obey  such  In- 
junction or  other  proper  process,  mandatory  or 
otherwise:  and  such  moneys  shall  be  payable  as  the 
court  shall  direct,  either  to  the  party  complaining, 
or  Into  court  to  abide  the  ultimate  decision  of  the 
court;  and  payment  thereof  may,  without  preju- 
dice to  any  other  mode  of  recovering  the  same,  be 
enforced  by  attachment  or  order  to  the  nature  of 
a  writ  of  execution.  In  Uke  manner  as  If  the  same 
had  been  recovered  by  a  final  decree  in  pmrmmam 
tasQChoonitk 

MO 


Either  party  to  snob  proceeding  before  said  < 
may  appeal  to  the  Supreme  Oonrt  of  the  Sttte, 
der  the  same  regulations  now  provided  by  law  m 
respect  to  secunty  for  such  appeal:  but  aooh  a^ 
peal  shall  not  operate  to  stay  or  supersede  the  ct«- 
der  of  the  court  or  the  execution  of  any  writ  or 
process  thereon,  unless  the  oonrt  hearlnff  or  deeld> 
In^  such  case  should  otherwise  direct;  and  sock 
court  may,  m  every  such  matter,  order  the  payment 
of  such  ooeti  and  counsti  feesasshall  be  ~ 
reasonable. 

(d)  In  case  the  attomey-feneral  shall  not, 
a  period  of  ten  (10)  days  alter  the  maklnr  of  any 
order  by  the  Commission,  commence  judicial  pro- 
ceedings for  the  enforcement  thereof,  any  mftinad 
company,  or  other  common  carrier  affected  by  sock 
order,  may  at  any  time  within  the  period  of  thtaty 
(80)  days  after  the  service  [of  It]  upon  him  or  tt  of 
such  (mler,  and  l>efore  commencement  of  proceed- 
ings, appeal  therefrom  to  the  distrlot  court  of  any 
judicial  distrlot  through  or  mto  which  hto  or  He 
route  may  run,  by  the  service  of  a  written 
of  such  appeal  upon  some  member  or  tiie  sec 
of  such  Oommlsnon.  And  upon  the  taking  of  i 
appeal,  and  the  llllnir  of  the  notice  thereoti  wlib 
the  proof  of  service,  te  the  olllce  of  the  dark  of 
such  court,  there  shall  be  deemed  to  be 
such  court  a  civil  action  of  the  chamot 
the  purposes  mentioned  In  sections  eie»eD  HI) 
fifteen  (U)  of  this  Act  Upon  such  appeal,  aad 
on  the  hearing  of  any  applloatloQ  for  the  enf < 
ment  of  any  such  order  made  by  the  Ooesmf 
or  by  the  attorney-general*  the  court  skall 
jurisdiction  to  examine  the  whole  matter  In 
troveray,  moluding  matters  of  tmot  as  well  aa 
tlons  of  law,  and  to  adirm,  modify  or  resolnd 
order  In  whole  or  In  nart«  as  jnsoce 
and  in  case  of  any  order  being  nsodi 
said,  such  modified  order  shell,  fOr  all  the 
contemplated  by  this  Act«  smnd  In 
original  order  so  modified. 

No  appeal  as  aforesaid 
order  appealed  from  In  so  far  as' 
relate  to  rates  of  transpottatioo  or  lo 


f«T] 


transactlnar  the  business  of  the  appellant  with 
pubho.  unless  the  court  hsariag  er  ~ 


ease  shall  sodlra«** 


IM  O.&. 


1880. 


Chioiao,  H.  ft  St.  p.  R.  Co.  *,  Btats  ov  Vianmuu 


11S-4M 


Gontnct  made  bv  th«  TerritofT  In  tbe  cbarter 
rraoted  to  tbe  MlDDeapolta  a  Cedftr  Tallej 
BailroBd  Companyi  that  ■  coDtract  existed 
tbst  the  CompaDf  should  have  the  power  of 
legulsling  ita  rates  of  bill;  that  any  legifilatloa 
by  the  Blale  lofrlnglDg  upon  that  ngbt  Impairs 
the  oblicaiion  of  tbe  coaitact;  that  there  was 
no  prov^oQ  <n  tbe  charter  ot  In  bdj  general 
statute  reserving  to  tbe  Terrftor;  or  to  the 
Slate  the  right  to  alter  or  snieDd  the  cbarter; 
and  that  no  subnequent  legislatioii  of  tbe  Ter- 
Htorj  or  of  the  State  could  deprive  the  dlreo- 
tOTS  of  the  Company  of  the  power  to  fix  its 
rates  of  toll,  subject  onlj  to  the  general  pro- 
vision of  Uw  that  lucb  rates  should  be  reason- 
able. 
But  we  are  of  o^dIoq  that  the  general  laa- 

Stage  of  the  ulQth  section  of  the  carter  of  the 
inneapolJB  &  Cedar  Valley  Railroad  Cofnpai 
cannot  be  held  to  constitute  an  irrepealal:  . 
contract  with  that  company  that  II  should  have 
tbe  right  for  all  future  Ume  to  prescribe  its 
rales  of  loll,  free  from  all  control  by  the  Legla- 
lature  of  the  State. 

It  viBB  held  by  tbls  court  in  FtnTUf/lvania  R. 
Oo.  V.  Sfiller,  183  U.  S.  76  [88:  M7].  in  accord- 
auce  with  a  long  course  of  decisions  both  in 
the  stat«  courts  and  in  this  court,  Ibat  a  rail- 
road corporation  takes  lis  charter,  containing 
a  kindred  provision  with  that  in  question,  sub- 
ject to  tbe  general  law  of  tbe  Stale,  and  to  sucb 
changes  as  may  be  made  Id  sucb  general  tan,  and 
subject  to  future  constitutional  provisions  and 
future  general  legislation,  in  tbe  absence  of  any 
prior  contract  with  It  exempting  it  from  11a- 
mli^  to  such  fntim  general  legislation  fai  re- 


■pect  of  the  nib]ect  matter  lnv(riTedi  and  that 
exemption  from  future  general  legislation, 
either  bv  a  constitutional  proTision  or  by  an 
Act  ot  the  Legislature,  cannot  be  admitted  to 
exist  nnlese  It  is  a^Ten  expreealj  or  unleia  It 
follows  by  an  ImpUcatlou  equally  ekai  with 
express  words. 

There  la  nothing  in  tbe  mere  grant  of  power, 
by  section  9  of  the  charier,  to  Uie  directors  ot 
the  company,  to  make  needful  rules  and  regu- 
lations touching  the  rates  of  toll  and  the  man- 
ner ot  colteciicg  the  same,  which  can  be  prop- 
erly Inierpretea  as  authorizing  us  to  bold  that 
tbe  State  parted  with  ita  general  authority  itself 
to  regulate,  at  any  lime  m  the  future  when  it 
might  see  fit  to  do  so,  the  ntesof  toll  tobecol- 
lected  by  the  company. 

In  Slmia  V.  Farmen  L.  4  T.  Oo.,  116  U.  S, 
307,  825  [SO:  636,  642],  the  whole  subject  is 
fully  considered,  ihe  authorities  are  cited,  and 
the  conclusion  is  arrived  at  that  tbe  right  of  a 
Statu  reasonably  to  limit  tbe  amount  ot  charges 
by  a  railroad  company  (or  tbe  transportation  of 
persons  and  property  wiihln  Its  Jurisdiction 
cannot  be  granted  away  by  ita  Legislature  an- 
lees  by  words  of  posilive  grant  or  words  equiv- 
alent in  lawi  and  that  a  statute  which  grants 
to  a  railroad  company  tbe  right  "from  time  to 
time  to  fix,  regulate  and  receive  tbe  tolls  and 
charges  by  tbem  to  be  received  for  transporta- 
tion, does  not  deprive  the  Stale  of  its  i>ower, 
within  the  limits  ot  its  general  authority,  as 
controlled  by  the  Constitution  of  the  TTnited 
States,  to  act  upon  tbe  reasonableness  of  the 
tolls  and  charges  so  flxedand  regulated.  BuL 
after  reacbing  tbli  conclusloti,  tlu  ccort  said 


bo  made  by  said  Coininf . , _,. 

pear  to  the  satlsraotlon  of  tbe  Commission,  either 
b7  ttstiiDonr  at  witneases  or  other  evidenoe.  tbat 
anythliig  has  beeo  done  or  omitted  to  be  done  by 
any  common  carrier.  Id  vIolatlOD  ot  the  proTfslona 
of  this  Act  or  ot  any  law  oosnUable  by  said  Oo~ 
mission,  or  that  any  njury  or  damagee  baa  tx 
euBtnlned  by  tbe  party  or  parties  oomplalaing:,  _. 
by  otber  parties  anrleved  In  ooDsequenoe  of  any 
each  violation,  it  uall  be  the  duty  or  Che  Commls- 
elOD  lo  forthwith  oeuse  b  oopy  of  lis  report  In  te- 
•pect  thereto  to  be  delivered  to  such  common  ear- 
ner, together  with  a  uotloe  to  said  common  oairier 
teoemeand  deelitfrom  suoh  violation  and  to  me '~~ 
leparatloa  for  the  Injury  so  found  to  hare  bt 
done,  within  a  brief  but  rowonable  time,  to  be  a 
oUed  by  the  Commission:  and  If  within  tbe  U 
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error  should  be  a  reversal  of  the  Jadgment  of 
the  supreme  ooart  awarding  that  writ,  and  an 
instruction  for  further  proceeding  l^it  not 
inconsistent  with  the  opinion  of  this  court 

In  yiew  of  the  opinion  delivered  by  that 
court,  it  may  be  impossible  for  any  further 
proceedings  to  be  taken  other  than  to  dismiss 
the  preceding  for  a  mandamus,  if  the  court 
should  adhere  to  its  opinion  that,  under  the 
Statute,  it  cannot  investigate  tudicially  the 
reasonableness  of  the  rates  fixed  by  the  Com- 
mission. Still,  the  question  wiil  he  open  for 
review;  and  the  judgment  of  tJu's  court  is,  that 
the  judgment  of  the  Supreme  Court  of  Minne- 
eota,  entered  May  4,  1888,  awarding  a  peremp- 
tory  writ  of  mandamus  in  this  case,  be  reversed, 
and  the  case  he  remanded  to  that  court,  with  an 
instruction  for  fwrther  proceedings  not  incon- 
sistent with  the  opinUm  of  this  court, 

Mr,  Justice  Miller,  concurring:* 
I  concur  with  some  hesitation  in  the  Judg- 
ment of  the  court,  but  wish  to  make  a  few  sucr- 
gestioDS  of  the  principles  which  I  think  shouM 
ffovem  this  class  of  questions  in  the  courts. 
jNot  desiring  to  make  a  dissent,  nor  a  prolonged 
argument  in  favor  of  any  views  I  may  have,  I 
wOl  state  them  in  the  form  of  propoeftions: 

1.  In  regard  to  the  business  of  common  car- 
riers limited  to  points  within  a  single  State, 
that  State  has  the  legislative  power  to  establish 
the  rates  of  compensation  for  such  carriage. 

2.  The  power  which  the  Legislature  has  to 
do  this  can  be  exercised  throu^  a  commission 
which  it  may  authorize  to  act  in  the  matter, 
auch  as  the  one  appointed  by  the  Legislature 
of  Minnesota  by  the  Act  now  imder  consid- 
eration. 

8.  Neither  the  Legislature,  nor  such  com- 
missioii  acting  under  the  authority  of  the  Leg- 
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islatore.  can  establish  arhttrarflr  and  witlioil 
regard  to  Justice  and  right  a  tartt  of  rates  for 
such  transportation,  which  is  so  unreasonable 
as  to  pracdcally  destroy  the  value  of  property 
of  persons  engaged  in  toe  carrying  business  oa 
the  one  hand,  nor  so  exorbitant  and  extrava- 
gant as  to  be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  such  transportatioa 
on  the  other. 

4.  In  either  of  these  classes  of  caaes  then  is 
an  ultimate  remedy  by  the  parties  aggrieved, 
in  the  courts,  for  relief  against  soco  opprt:*- 
sive  legislation,  and  especuilly  in  the  ooorts  of 
the  United  States,  where  the  tariff  of  rates 
established  either  by  the  Lefi:i8lature  or  by  the 
conmiission  is  such  as  to  deprive  a  party  ol 
his  property  without  due  process  of  law. 

5.  But  until  the  Judiciary  has  been  appealed 
to  to  declare  the  regulations  made,  whether  hf 
the  Legislature  or  by  the  commiasioD,  yoidabis 
for  the  reasons  mentioned,  the  tariff  of  rates 
so  fixed  is  the  law  of  the  land,  and  must  be 
submitted  to  both  by  the  carrier  and  tbe  per 
ties  with  whom  he  deals. 

6.  That  the  proper,  if  not  the  only,  mode  of 
Judicial  relief  agamst  the  tariff  of  rates  eaub- 
lished  by  the  Legislature  or  by  its  oommiasioo, 
is  by  a  bill  in  chancery  asserting  its  unreason- 
able character  and  its  conflict  with  the  Consti- 
tution of  the  United  States,  and  asking  a  decres 
of  court  forbidding  the  corporation  from  ex 
acting  such  fare  as  excesstve,  or  establiahiag 
its  right  to  collect  the  rates  as  being  within  tbt 
limits  of  a  Just  compensation  for  tbe  servkc 
rendered. 

7.  That  until  this  is  done  it  is  not  eomo^ 
tent  for  each  individual  having  dealings  with 
the  carrying  corporation,  or  for  the  corpora- 
tion with  regard  to  each  individual  who  de- 
mands its  services,  to  raise  a  oooteat  In  the 
courts  oyer  the  questions  which  ought  to  ht 
settled  in  this  general  and  condusiye  method. 

8.  But  in  the  present  case,  where  an  appli- 
cation is  made  to  the  Supreme  Ooort  of  tbs 


this  Aot  are  In  addJtloo  to  such  renAedies.  iVo- 
«kfed.  That  no  pending  litigation  stiaU  in  any  way 
be  aireoted  by  tnia  Aot. 

Baa  10.  Baoh  commiastoner  abaU  leoelve  an  an- 
nual salary  of  three  thousand  (8,000)  doUare,  pay- 
able In  the  aame  manner  as  the  salariea  of  other 
-state  offloen.  The  oommiasioners  shall  appoint  a 
aecretary,  who  shall  receive  an  annual  saiary  of 
eighteen  hundred  (1,800)  doUare,  payable  in  like 
manner.  Said  secretary  shall,  before  entering  up* 
•on  the  dutiea  of  his  ofBce,  make  and  file  with  tne 
eeoretarr  of  state  an  affldavit  in  the  foUowlng 
form:  **  I  do  solemnly  swear  or  alBrm  (as  the  case 
tnav  be)  that  I  will  support  the  Oonstitntion  of  the 
United  Sutea  and  the  Constitution  of  tbe  Sute  of 
Minnesota,  and  that  I  will  faithfully  discbarge  my 
duties  as  secretary  of  the  Railroad  and  Warehouse 
<X>mmiaBion  of  toe  State  of  Minnesota,  according 
to  the  best  of  my  ability;  and  1  further  declare  thi^ 
I  am  not  in  the  employ  of,  or  holding  any  offldal 
relation  to,  any  common  carrier  or  grain  ware- 
bouseman,  withm  said  State ;  nor  am  I,  in  any  man- 
ner, interested  in  any  stock,  bonds  or  other  prop- 
•erty  of  sucb  common  carrier  or  grain  warebouae- 
man.**  Tbe  said  secretary  so  appointed  and  guall- 
fted  shall  enter  into  bonds  to  the  State  of  Minne- 
sota, to  l>e  approved  by  the  governor,  in  the  sum 
of  ten  thousand  (10,000)  dollars,  conditioned  for  tbe 
faitbful  performance  of  bis  duty  as  secretary  of 
sucb  (Commission,  wbich  bond  sbaU  be  filed  with 
the  secretary  of  state.  The  Commission  shall  have 
authority  to  employ  and  fix  the  compensation  for 
such  other  employes  as  it  may  find  necessary  to  the 
proper  performance  of  its  duties,  subject  to  tbe 
approval  of  the  go?emor  of  tbe  State. 

The  commiasionerB  shall  be  furnished  with  a  sult- 
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able  office  and  all  neoeasanr  office 
nesses  summoned  before  toe  OommiaBfoii  shaQ  bt 
paid  the  same  fees  and  milage  that  are  paid  wt»> 
nesses  in  the  district  courts  of  the  State. 

All  the  expenses  of  the  Oommisslon,  todiidif 
all  necessary  expenses  for  transportattOB  tncure] 
by  the  commissioners  or  by  their  emplajte  uadsi 
their  order,  in  making  any  Inveatlgattop  In  aav 
other  place  than  the  Citr  of  St^Paul.  ahall  be^ 
lowed  and  paid  out  of  the  state  treasury  <m  tat 
preeentation  of  itemized  Touchers  therefor,  a^ 

8 roved  by  the  chairman  of  the  fiiniimlsHim  aai 
tie  state  auditor. 

Saa  20.  That  the  sum  of  fifteen  thooaand  (UJBa 
dollars  ia  hereby  appropriated  for  the  oae  and  par- 
poses  of  thia  Aot  for  toe  fiscal  year  ending  July 
tblrty-first  (81st).  eighteen  hundred  and  entr- 
eight  (1888),  and  tbe  sum  of  fifteen  tbouaaod  lUjBfll 
dollars  Is  hereby  appropriated  for  the  oae  and  naw 
poses  of  this  Act  for  the  fiscal  year  eDding  joty 
thirty-first  (Slst),  eighteen  hundred  and  I  ' 

a8so). 

8xa  ti.  That  all  Acts  and  parts  of  Acts  I 
tent  herewith  are  hereby  repealed:  FrovidtA,  Thai 
the  provisions  of  this  Act  shall  apply  toaod  go^era 
the  existing  Railroad  and  Warehouse  OoMmaini*. 
ers  appointed  by  virtue  of  an  Aot  approved  lfar«:a 
fifth  (Mb),  eighteen  hundred  and  eighty-five  (ISBBl 
who  are  hereby  clothed  with  the  pnwen  mni 
charged  with  the  dutiea  and  respoo^lbiUtles  of  ta«B 
Act,  granted  to  and  imposed  upon  tbe  Uailruai]  Bad 
Warehouse  Oommlssioners  of  the  State  of  u\nw 
sota. 

8bc  22,  This  Act  shaU  take  offeot  and  he  la 
force  from  and  after  ita  passage. 

Approved  March  7th«inf. 
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Is,  on  the  filing  wftb  it  liy  the  railroad  company 
of  copies  of  its  schedulee  of  charges,  to  '*nnd^' 
that  any  part  thereof  is  in  any  respect  unequal 
or  unreasonable,  and  then  it  is  authorized  and 
directed  to  compel  the  company  to  change  the 
same  and  adopt  such  charge  as  the  Commission 
"shall  declare  to  be  equal  and  reasonable/'  and, 
to  that  end,  it  is  required  to  inform  the  com- 
pany in  writing  in  what  respect  its  charges  are 
unequal  and  unreasonable.  No  hearing  is  pro- 
vided for,  no  summons  or  notice  to  the  company 
before  the  Commission  has  found  what  it  is  to 
find  and  declared  what  it  is  to  declare,  no  op- 
portunity prodded  for  the  company  to  intro- 
duce witnesses  before  the  Commission,  in  fact, 
nothing  which  has  the  semblance  of  due  pro- 
cess of  law;  and  although,  in  the  present  case, 
it  appears  that,  prior  to  the  decision  of  the  Com- 
mission, the  Company  appeared  before  it  by  its 
agent,  and  the  Commission  investigated  the 
rates  charged  by  the  Company  for  transporting 
milk,  yet  it  does  not  appear  what  the  character 
of  the  investigation  wis  or  how  the  result  was 
arrived  at 

By  the  second  section  of  the  Statute  In  qiM»- 
tion,  it  is  provided  that  all  charges  made  by  a 
common  carrier  for  the  transportation  of  pas- 
sengers or  property  shall  be  equal  and  reasona- 
ble. Under  this  provision,  the  carrier  has  a 
right  to  make  equal  and  reasonable  charges  for 
tach  transportation.  In  the  present  case,  the 
return  alleged  that  the  rate  of  charge  fixed  by 
the  Comnussion  was  not  equal  or  reasonable, 
and  the  supreme  court  held  that  the  Statute 
deprived  the  Company  of  the  right  to  show  that 
Judicially.    The  question  of  the  reasonableness 


of  a  rate  of  charge  for  transportation  by  a  rail* 
road  company,  involving  as  it  does  the  element 
of  reasonableness  both  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a  ques- 
tion for  judicial  investigation,  requirine  due 
process  oi  law  for  its  determination.  If  the 
companv  is  deprived  of  the  power  of  charging 
reasonable  rates  for  the  use  of  its  property,  and 
such  deprivation  takes  place  in  the  absence  of 
an  investigation  by  ludidal  machinery,  it  is  de- 
prived of  the  lawful  use  of  its  property,  and 
thus,  in  substance  and  effect,  of  the  property 
itself,  without  due  process  of  law  and  in  viola- 
tion of  the  Constitution  of  the  United  States; 
and  in  so  far  as  it  is  thus  deprived,  while  other 
persons  are  permitted  to  receive  reasonable 

Eroflts  upon  their  invested  capital,  the  company 
I  deprived  of  the  equal  protection  of  the  laws. 
It  IS  provided  by  section  4. of  article  10  of  the 
Constitution  of  Minnesota  of  1857,  that  "lands 
may  be  taken  for  public  way,  for  the  purpose 
of  granting  to  any  corporation  the  francbisiB  of 
way  for  public  use,"  and  that  "all  corporations, 
being  common  carriers,  enjoying  the  right  of 
way  in  pursuance  to  the  provisions  of  this  sec- 
tion, shall  be  bound  to  carry  the  mineral,  i^- 
cultural  and  other  producnons  and  manufac- 
tures on  equal  and  reasonable  terms."  It  ia 
thus  perceived  that  the  provision  of  section  d 
of  the  Statute  in  question  is  one  enacted  in  con- 
formity with  the  Constitution  of  Minnesota. 

The  issuing  of  the  peremptory  writ  of  man- 
damus in  wa  case  was  therefore  unlawful, 
because  in  violation  of  the  Constitution  of  the 
United  States:  and  it  is  necessary  that  the  re- 
lief administered  in  favor  of  the  jilaintiil  itt 


Saa  18.  (a)  That  whenever  facta,  in  any  manner 
asoeitdned  bv  said  Commission,  shall,  in  Its  Judg- 
ment, warrant  a  prosecution.  It  shall  be  the  duty  of 
■aid  Commiasion  to  immediately  cause  suit  to  be 
instituted  and  prosecuted  against  any  common  car- 
rier who  may  violate  any  of  the  provisions  of  this 
Act,  or  of  any  law  of  this  State.  All  such  prosecu- 
tions shall  be  in  the  name  of  the  State  of  Minne- 
sota, except  as  is  otherwise  provided  In  this  Act,  or 
In  any  law  of  this  State,  and  may  be  instituted  in 
any  county  m  the  State  through  or  mto  which  the 
line  of  any  common  carrier  so  sued  may  extend, 
and  all  penalties  recovered  under  the  provisions  or 
this  Act,  or  of  any  law  of  this  State,  in  any  suit  in- 
stituted in  the  name  of  the  State,  shall  be  imme- 
diately paid  into  the  state  treasury  by  the  sheriff 
or  other  officer  or  person  coUectlng  the  same;  and 
the  same  shall  be  by  the  state  treasurer  placed  to 
the  credit  of  the  general  revenue  fund. 

(b)  For  the  purposes  of  this  Act,  except  Its  penal 

8 revisions,  the  district  courts  of  this  State  shall  be 
earned  to  be  always  in  session. 
Sea  17.  (a)  That  the  Commission  ^  hereby  dl> 
rected  to  reauire  annual  reports  from  all  common 
oarriers  subject  to  the  provisions  of  this  Act,  to  fix 
the  time  and  prescribe  the  manner  in  which  said 
reports  shan  t>e  made,  and  to  require  from  such 
carriers  specific  answers  to  all  questions  upon 
which  the  Conunission  may  need  information. 
Such  annual  reports  shall  show  in  detail  the  amount 
of  capita]  stock  issued,  the  amounts  paid  theref  or« 
and  the  manner  of  payment  for  the  same,  the  divi- 
dends paid,  the  surplus  fund,  if  any,  and  the  num- 
ber of  stockholders,  the  funded  and  floating  debts 
and  the  mterest  paid  thereon;  the  cost  and  value  of 
the  carrier's  property,  franchises  and  equipment, 
the  number  of  employes  and  the  salary  paid  each 
dass,  the  amoonti  expended  for  improvements 
each  year,  how  expended,  and  the  character  of 
snch  improvements;  the  earnings  and  receipts  of 
each  branch  of  business,  and  from  all  sources,  the 
operating  and  other  expenses:  the  balance  of  profit 
aid  loss;  and  complete  exhibit  of  the  financial  op- 
erations of  the  earner  each  year,  including  on  an- 
nual balance-sheet;  also  the  total  number  of  acres 
of  land  received  as  grants  either  from  the  United 
States  or  from  the  Smte  of  Minnesota,  the  number 
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[of]  acres  of  said  grants  sold,  and  average  price  re- 
ceived per  acre,  the  number  acres  of  grants  un» 
sold  and  the  appraised  value  per  acre.  Such  detailed 
reports  shall  also  contain  such  mformatlon  m  re* 
laaon  to  rates  or  regulations  concerning  fares  or 
freights  and  agreements,  arrangements  or  con- 
tracts with  express  companies,  telegraph  compa» 
nles,  sleeping  and  dining  car  companies,  fast-freight 
lines,  and  other  common  carriers,  as  the  Commis- 
sion may  require,  with  copies  of  such  contracts, 
agreementBi>r  arrangements. 

ib)  And  tne  Commiasion  may,  wiUdn  its  discre- 
tion, for  the  purpose  of  enabling  it  the  better  to- 
corry  out  the  purposes  of  this  Act,  prescribe  (if  in 
the  opinion  of  the  Commission  it  is  practicable  to> 
prescribe  such  uniformity  and  methods  of  keeping 
accounts)  a  period  of  time  within  which  all  com- 
mon carriers,  subject  to  the  provisions  of  this  Act^^ 
shall  have,  as  near  as  may  be,  a  uniform  system  or 
accounts,  and  the  manner  in  which  such  accounts- 
shall  be  kept. 

Ssa  18.  (a)  That  such  oommissioneiB  shall,  on  or 
before  the  first  (1st)  day  of  December  in  each  year,, 
and  oftener  if  required  by  the  governor  to  do  so,, 
make  a  report  to  the  governor  of  their  doings  for 
the  precedmg  year,  containing  such  facts,  state- 
ments and  expIananonB  as  will  disclose  the  actual 
workings  of  the  system  of  railroad  transportation 
m  its  bearings  upon  the  busmeas  and  prosperity  or 
the  people  of  this  State,  and  such  suggestions  in  re- 
lation thereto  as  to  them  may  seem  appropriate. 

(b)  They  shall  also,  at  such  times  as  the  governor 
shall  direct,  examine  any  particular  subject  con- 
nected witti  the  conditions  and  management  at 
such  railroads,  and  report  to  him  m  writing  tbeir^ 
opinion  thereon,  with  their  reasons  therefor.  Said 
commissioners  shall  also  mvestlgate  and  consider 
what,  if  any.  amendment  or  revision  of  the  Bail- 
road  Laws  of  this  State  the  beat  intei-esta  of  the  State- 
demand,  and  they  aholl  make  a  apecial  biennial  re- 
port on  aaid  aubjeot  to  the  governor.  All  auch  re- 
ports made  to  the  governor  shall  be  by  him  trans- 
mitted to  the  Legislature  at  the  earliest  prootioable- 
time. 

(e)  Nothing  ia  this  Act  contained  shall  In  any 
way  abridge  or  alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the  provisions  of 
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error  should  be  a  reversal  of  the  Jadgment  of 
the  supreme  court  awarding  that  writ,  and  an 
instruction  for  further  proceedings  hy  it  not 
inconsistent  with  the  opinion  of  this  court 

In  view  of  the  opinion  delivered  by  that 
court,  it  may  be  impossible  for  any  further 
proceedings  to  be  taken  other  than  to  dismiss 
the  proceeding  for  a  mandamus,  if  the  court 
should  adhere  to  its  opinion  that,  under  the 
Statute,  it  cannot  investigate  Judicially  the 
reasonableness  of  the  rates  fixed  by  the  Com- 
mission. Still,  the  question  wiil  tie  open  for 
review;  and  the  Judgment  of  tJu's  court  is,  that 
the  judgment  of  the  Supreme  Court  of  Minne- 
sota, entered  May  4,  1888,  awarding  a  peremp- 
tory  writ  of  mandamus  in  this  case,  be  reversed, 
and  the  case  he  remanded  to  that  court,  iciih  an 
instruction  for  farther  proceedings  not  incon- 
sistent with  the  opinion  of  this  court, 

Mr,  Justice  Miller,  concurring:* 
I  concur  with  some  hesitation  in  the  Judg- 
ment of  the  court,  but  wish  to  make  a  few  sug- 
gestions of  the  principles  which  I  think  should 
ffovem  this  class  of  questions  in  the  courts. 
jNot  desiring  to  make  a  dissent,  nor  a  prolonged 
argument  in  favor  of  any  views  I  maj  have,  I 
wul  state  them  in  the  form  of  propositions: 

1.  In  regard  to  the  business  of  common  car- 
riers limited  to  points  within  a  single  State, 
that  State  has  the  legislative  power  to  establish 
the  rates  of  compensation  for  such  carriage. 

2.  The  power  which  the  Legislature  has  to 
do  this  can  be  exercised  through  a  commission 
which  it  may  authorize  to  act  in  the  matter, 
•uch  as  the  one  appointed  by  the  Legislature 
of  Minnesota  by  the  Act  now  wider  consid- 
eration. 

8.  Neither  the  Legislature,  nor  such  oom- 
mlBsioii  acting  under  the  authority  of  the  Leg- 

<Thl8  and  the  dissenttnff  opinion  by  Mr.  JuKtiee 
Bradley,  whloh  f oUows^are  also  entitled  In  the  case 
4»f  The  MitmeapoUs  ff .  JR.  Go.  v.  State  of  Minnesota, 
pott,  p.  066. 


islatore.  can  establish  arUtrarflv  and  withovc 
regard  to  Justice  and  right  a  tarnf  of  rates  for 
such  transportation,  which  is  to  oofeasooabla 
as  to  practically  destrov  the  value  of  property 
of  persons  engaged  in  the  carrying  busioeas  <m 
the  one  hand,  nor  so  exorbitant  and  extrava- 
gant as  to  be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  such  tranaportain 
on  the  other. 

4.  In  either  of  these  classes  of  caaea  tboe  li 
an  ultimate  remedy  bv  the  parties  aggrieved, 
in  the  courts,  for  relief  against  aocb  oppns- 
sive  legislation,  and  especially  in  the  cooitB  of 
the  United  States,  where  the  tariff  of  ralei 
established  either  by  the  Lenslature  or  by  the 
conmiissioo  is  such  as  to  deprive  a  paity  of 
his  property  without  due  process  of  law. 

5.  But  imtil  the  judiciary  has  been  appealed 
to  to  declare  the  regulstions  made,  whether  by 
the  Legislature  or  by  the  commission,  voidable 
for  the  reasons  mentioned,  the  tariff  of  rates 
so  fixed  is  the  law  of  the  land,  and  must  be 
submitted  to  both  by  the  carrier  and  the  p«> 
ties  with  whom  he  deals. 

6.  That  the  proper,  if  not  the  only,  mode  of 
ludicial  relief  agamst  the  tariff  of  rates  ettab- 
lished  by  the  Legislature  or  by  its  commissioa. 
is  by  a  bill  in  chancery  asserting  its  unreasoA- 
able  character  and  its  conflict  with  the  Coooti> 
tution  of  the  United  States,  and  asking  a  decree 
of  court  forbidding  the  corporation  frooi  ex 
acting  such  fare  as  excessive,  or  eatablishiag 
its  right  to  collect  the  rates  as  being  within  the 
limits  of  a  Just  oompensatjkm  for  the  aerviof 
rendered. 

7.  That  until  this  is  done  it  is  not  eosam 
tent  for  each  individual  having  dealbigs  wtA 
the  carrying  corporation,  or  for  the  eorpotv 
tion  with  regard  to  each  individual  who  de> 
mands  its  services,  to  raise  a  oooteat  in  tbs 
courts  over  the  questions  which  oo^ht  to  bt 
settled  in  this  general  and  conclusive  naethod. 

8.  But  in  the  present  case,  where  an  appB- 
cation  is  made  to  the  Supreme  Comt  of  ths 


this  Aot  are  In  addition  to  such  renAedles.  PrO' 
«kfed.  That  no  pending  litigation  sbaU  In  any  way 
be  affected  by  this  Aot. 

Sna  10.  Baoh  oommlssioner  shaU  leoelve  an  an- 
nual salary  of  three  thousand  (8,000)  doUare,  pay- 
able In  the  same  manner  as  the  salaries  of  other 
-state  offloen.  The  commissioners  shall  appoint  a 
secretary,  who  shall  receive  an  annual  saiary  of 
eighteen  hundred  (13)0)  dollars,  payable  in  like 
manner.  Said  secretary  shall,  before  entering  up* 
•on  the  duties  of  his  office,  make  and  file  wltn  toe 
aecretarr  of  state  an  affldavit  In  the  foUowing 
form:  **  I  do  solemnly  swear  or  affirm  (as  the  case 
may  be)  that  I  will  support  the  Constitution  of  the 
United  Sutes  and  the  Constitution  of  the  State  of 
Minnesota,  and  that  I  will  faithfully  discbarge  my 
duties  as  secretary  of  the  Railroad  and  Warehouse 
•Commission  of  the  State  of  Minnesota,  according 
to  the  best  of  my  ability;  and  I  further  declare  th^ 
I  am  not  in  the  employ  of,  or  holding  any  official 
relation  to,  any  common  carrier  or  grain  ware- 
houseman, within  laid  State ;  nor  am  I,  in  any  man* 
ner,  interested  in  any  stock,  bonds  or  other  prop- 
•erty  of  such  common  carrier  or  grain  warehouse- 
man." The  said  secretary  ao  appointed  and  guall- 
fled  shall  enter  Into  bonds  to  the  State  of  Minne* 
flota,  to  be  approved  by  the  governor.  In  the  sum 
of  ten  thousand  00,000)  dollars,  conditioned  for  the 
faithful  performance  of  his  duty  as  secretai^  of 
such  Commission,  which  bond  shall  be  filed  with 
the  secretary  of  state.  The  Commission  shaU  have 
authority  to  employ  and  fix  the  compensation  for 
such  other  employes  as  It  may  find  necessary  to  the 
proper  performance  of  its  duties,  subject  to  the 
approval  of  the  governor  of  the  State. 

The  commissioners  shall  be  furnished  with  a  sult- 
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able  office  and  all  neoeaaanr  olBoe 
neases  summoned  before  toe  Pninmlaifrin  akall  bt 
paid  the  aame  f  eea  and  milage  that  ara  pttid  ww 
nesses  in  the  district  courts  of  the  State. 

All  the  expenses  of  the  CommlsBioiu 
all  necessary  expensea  for  transportatkm 
by  the  oommiasloners  or  bj  tbelr  employ^ 

their  order.  In  makiov  any  Investigiiriop  I 

other  place  than  the  City  of  BL  PauL  abaU  bea^ 
lowed  and  paid  out  of  the  atate 
preaentation  of  Itemized  vouohMs 
proved  by  the  chairman  of  the 
the  state  auditor. 

Saa  20.  That  the  aum  of  fifteen  thooaand 
dollars  is  hereby  appropriated  for  tbe  use  mna  par* 
poaes  of  thla  Aot  for  toe  flacal  year  eodlnc  Ju^ 
thirty-firat  (81st),  eighteen  hundred  and  i3aafT 
eight  (USBSh  and  the  aum  of  fifteen  tbouaaad  (BJdl 
dollars  la  hereby  appropriated  for  tbe  uae  aad  po^ 
poaea  of  thla  Act  for  the  flacal  year  enU^  joiy 
thirty-firat  (81st),  eighteen  hundred  and  eAghty-aiM 
a88»). 

8xa  n.  That  aUActa  and  parts  of  Acta  I 
tent  herewith  are  hereby  repealed:  PrwftdeA, 
the  provlaioDS  of  thla  Act  shall  apply  to  and 
the  existing  Railroad  and  Warehouse  Ooaii 
en  appointed  by  virtue  of  an  Act  apptored  _ 
fifth  (Mh),  eighteen  hundred  and  elghty-llTe  (Wm. 
who  are  hereby  clothed  with  the  poneia  aM 
charged  with  the  dutiea  and  respoo^ibfuctea  of  ta« 
Act,  granted  to  and  imposed  upon  tbe  Katlraad  mmS 
Warehouse  Commissloneis  of  tbe  State  of  Jkl 
sota. 

&EC  C   This  Act  ShaU  take 
force  from  and  after  its 

Approved  March  7th«; 
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State  to  compel  the  common  carrien,  namely, 
the  railroad  companies,  to  perform  the  senr- 
ices  which  their  duty  requires  them  to  do  for 
the  general  public,  which  is  equivalent  to 
cstaDiishine  by  Judicial  proceeding  the  reason* 
«bleness  of  the  charges  fixed  by  the  Commis^ 
aion,  I  think  the  court  has  the  same  right  and 
duty  to  inquire  into  the  reasonableness  of  the 
tarifl  of  rates  established  by  the  Commission 
before  ^ranting  such  relief,  that  it  would  have 
if  called  upon  so  to  do  by  a  bill  in  chancery. 

9.  I  do  not  ame  that  it  was  necessary  to 
the  validity  of  the  action  of  the  Commission 
that  previoua  notice  should  have  been  given  to 
M  common  carriers  interested  in  the  rates  to 
be  established,  nor  to  any  particular  one  of 
them,  any  more  than  it  would  have  been  nec- 
essary, which  I  think  it  is  not,  for  the  Legis- 
lature to  have  given  such  notice  if  it  had 
-established  such  rates  by  legislative  enact- 
ment 

10.  But  when  the  question  becomes  a  judi- 
cial one,  and  the  validity  and  justice  of  these 
rates  are  to  be  established  or  rejected  by  the 
Judgment  of  a  court,  it  is  necessary  that  the 
railroad  corporations  interested  io  the  fare  to 
be  considered  should  have  notice  and  have  a 
right  to  be  heard  on  the  question  relating  to 
auch  fare,  which  I  have  pointed  out  as  judicial 
questions.  For  the  refusal  of  the  Supreme 
Court  of  Minnesota  to  receive  evidence  on  this 
•ubject,  I  think  the  case  ought  to  be  reversed 
on  Uie  ground  that  this  is  a  denial  of  due  pro- 
cess of  law  in  a  proceeding  which  takes  the 
property  of  the  Company,  and  if  this  be  a  Just 
construction  of  the  Statute  of  Minnesota  it  is 
for  that  reason  void. 

Mr.  Justice  Bradley*  dissenting: 
I  cannot  agree  to  the  decision  of  the  court  in 
this  case  [these  cases].  It  practically  overrules 
MuntiY.  lUwaii,  94  U.  8.  118  [24:  771  and  the 
several  railroad  cases  that  were  decided  at  the 
same  time.  The  governing  principle  of  those 
cases  was  that  the  regulation  and  settlement  of 
the  fares  of  railroads  and  other  public  accom- 
modations is  a  legislative  prerogative  and  not 
a  judicial  one.  This  is  a  principle  which  I  re- 
gard as  of  great  importance.  When  a  railroad 
company  is  chartered,  it  is  for  the  purpose  of 
performing  a  duty  which  belongs  to  the  State 
Itself.  It  IS  chartered  as  an  agent  of  the  State 
for  furnishing  public  accommodation.  The 
State  might  build  its  raiht)ads  if  it  saw  fit.  It 
is  its  duty  and  its  prerogative  to  provide  means 
of  intercommunication  oetween  one  part  of  its 
territory  and  another.  And  this  duty  la  de- 
volved upon  the  legislative  department.  If 
the  Legislature  commissions  private  parties, 
whether  corporations  or  individuals,  to  per- 
form this  dutv,  it  is  its  prerogative  to  fix  the 
fares  and  freights  which  they  may  charge  for 
their  services.  When  merely  a  road  or  a  canal 
is  to  be  constructed,  it  is  for  the  Legislature  to 
fix  the  tolls  to  be  paid  by  those  who  use  it; 
when  a  company  is  chartered  not  only  to  build 
a  road,  but  to  carry  on  public  transportation 
upon  it,  it  Is  for  the  Legislature  to  fix  the 
charges  for  such  transportation. 

But  it  is  said  that  all  charges  should  be  rea- 
sonable, and  that  none  but  reasonable  charges 
can  be  exacted;  and  it  is  xnged  that  what  is  a 
reasonable  charge  is  a  Judicial  question.    On 

1S4  U.  & 


the  contraxTy  it  la  pre-eminently  a  legislative 
one,  involvmg  considerations  of  policy  aa  well 
as  of  remuneration;  and  la  usually  determined 
l]y  the  Legislature,  by  fixing  a  maximum  of 
charges  in  the  diailer  of  the  company,  or 
afterwards,  if  its  hands  are  not  tied  by  con- 
tract If  this  maximum  is  not  exceeded,  the 
courts  cannot  interfere.  When  the  rates  are 
not  thus  determined,  they  are  left  to  the  discre- 
tion of  the  company,  subject  to  the  express  or 
implied  condition  that  thev  shall  be  reasonable; 
express,  when  so  declarea  by  statute;  imph'ed 
by  the  common  law,  when  the  statute  is  silent; 
and  the  common  law  has  effect  by  virtue  of  the 
legislative  wilL 

Thus,  the  Legislature  either  fixes' the  charges 
at  rates  which  it  deems  reasonable,  or  merely 
declares  that  they  shall  be  reasonable;  snd  it  is 
only  in  the  latter  case,  where  what  is  reason- 
able is  left  open,  that  the  courts  have  jurisdic- 
tion of  the  subject  I  repeat:  When  the  Leg- 
islature declares  that  the  charges  shall  m 
reasonable,  or,  which  is  the  fame  thing,  allows 
the  common-law  rule  to  that  effect  to  prevail, 
and  leaves  the  matter  there,  then  resort  may 
be  had  to  the  courts  to  inquire  Judicially 
whether  the  charges  are  reasonable.  Then, 
and  not  tUl  then,  is  it  a  Judicial  question.  But 
the  Legislature  has  the  right,  and  It  is  its  pre- 
rogative, if  it  chooses  to  exercise  it,  to  declare 
what  is  reasonable. 

This  is  Just  where  I  differ  from  the  majority 
of  the  court.  They  say  in  effect,  if  not  in 
terms,  that  the  final  tribunal  of  arbitrament  is 
the  Judiciary;  I  say  it,  is  the  Legislature.  I 
hold  that  it  ii  a  legislative  Question,  not  a  Ju- 
dicial one,  unless  the  Legislature  or  the  law 
(which  is  the  same  thing)  has  made  it  judicial, 
by  prescribing  the  rule  that  the  charges  shall 
be  reasonable,  and  leavinff  it  there. 

It  is  always  a  delicate  mug  for  the  courts  to 
make  an  issue  with  the  le&:islative  department 
of  the  government,  and  they  should  never  do 
so  if  it  ui  possible  to  avoid  it  By  the  decision 
now  made  we  declare,  in  effect,  that  the  judl- 
dary,  and  not  the  Legislature,  is  the  final 
arbiter  in  the  reflation  of  fares  and  freights 
of  railroads  and  &e  charges  of  other  public  ac- 
commodations. It  is  an  assumption  of  author* 
ity  on  the  part  of  the  Judiciary  which,  it  seems 
to  me,  with  all  due  deference  to  the  Judgment 
of  my  brethren,  it  has  no  right  to  make.  The 
assertion  of  jurisdiction  by  this  court  makes  it 
the  duty  of  every  court  of  general  jurisdiction, 
state  or  federal,  to  entertain  complaints  against 
the  decisions  of  the  boards  of  commissTonere 
appointed  by  the  States  to  regulate  their  rail- 
roads; for  all  courts  are  bound  by  the  Consti- 
tution of  the  United  States,  the  same  as  we  are. 
Our  jurisdiction  is  merely  ap{)ellate. 

The  incongruity  of  this  position  will  appear 
more  distincUy  by  a  reference  to  the  nature  of 
the  cases  under  consideration.  The  question 
presented  before  the  Commission  in  each  case 
was  one  relatins^  simply  to  the  reasonableness 
of  the  rates  charged  by  the  Companies, — a 

Question  of  more  or  less.  In  the  one  case  the 
lompany  charged  8  cents  per  ^km  for  carry- 
ing milk  between  certain  pomts.  The  Com- 
mission deemed  this  to  be  unreasonable,  and 
reduced  the  charge  to  2(  centa.  In  the  other 
case  the  Company  charged  $1.25  per  car  for 
handling  and  switching  empty  cars  over  its 
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lines  within  the  City  of  Minneapolif,  and  $1.60 
for  loaded  can;  and  the  CommiBBion  decided 
that  $1  per  car  was  a  anfflcieDt  charge  in  all 
cases.  The  Companies  complain  that  the 
charges  as  fixed  hy  the  Commission  are  unrea- 
sonably low,  and  that  they  are  depriTed  of 
their  proper^  without  due  process  of  law;  that 
they  are  en&tled  to  a  trial  by  a  court  and 

Ijury,  and  are  not  barred  by  the  decisions  of  a 
egislative  Commiasion.  The  state  court  held 
that  the  Legislature  had  the  right  to  establish 
such  a  CommissioD,  and  that  its  determinations 
are  binding  and  final,  and  that  the  courts  can- 
not  review  them.  This  court  now  reverses  that 
decision,  and  holds  the  contrary.  In  my  Judg- 
ment the  state  court  was  right,  and  the  estab- 
lishment of  the  Commission,  and  its  proceed- 
ings, were  no  violation  of  the  constitutional 
prohibition  against  depriving  persons  of  their 
property  without  due  process  of  law. 

I  think  it  is  perfectly  clear,  and  well  settled 
by  the  decisions  of  this  court,  that  the  Legisla- 
ture mieht  have  fixed  the  rates  in  question.  If 
it  had  done  so,  it  would  have  done  it  through 
[464]  |||0 1^^  Qf  committees  appointed  to  investigate 
the  subject,  to  acquire  information,  to  cite  par- 
tiM,  to  get  all  the  facts  before  them,  and  finally 
to  decide  and  report  No  one  could  have  said 
that  this  was  not  due  process  of  law.  And  if 
the  Legislature  itself  could  do  this,  acting  by 
its  committees^  and  proceeding  according  to 
the  usual  forms  adopted  by  su<m  bodies,  I  can 
see  no  good  reason  why  it  might  not  dele> 
gate  the  duty  to  a  board  of  commissioners, 
diarfled  as  the  Board  in  this  case  was,  to 
regulate  and  fix  the  charges,  so  as  to  be 
equid  and  reasonable.  Such  a  board  would 
have  at  its  command  all  the  means  of  get- 
ting at  the  truth  and  ascertaining  the  reason- 
ableness of  fares  and  freights,  which  a  leg- 
islative committee  has.  It  might,  or  it  might 
not,  swear  witnesses  and  examioe  parties.  Its 
duties  being  of  an  administrative  character,  it 
would  have  the  widest  scope  for  examina- 
tion and  inquiry.  All  means  of  knowledge 
and  information  would  be  at  its  command, — 
tost  as  they  would  be  at  the  command  of  the 
Legislature  which  created  it  Such  a  body, 
though  not  a  court,  is  a  proper  tribunal  for  the 
duties  imposed  upon  it 

In  the  case  of  Davidson  v.  OiivcfNew  OrUam, 
96  U.  S.  97  [24:  6161,  we  decided  that  the  ap- 
pointment 01  a  board  of  assessors  for  assessing 
oamages  was  not  only  due  process  of  law,  but 
the  proper  method  for  making  assessments  to 
distribute  the  burden  of  a  public  work  amongst 
those  who  are  benefited  by  it  No  one  ques- 
tions the  constitutionali^  or  propriety  of  boards 
for  assessing  property  for  taxation,  or  for  the 
improvement  of  streets,  sewers  and  the  like,  or 
of  commissions  to  establish  county  seats,  and 
for  doing  many  other  things  appertaining  to 
the  admTnistraave  management  of  public  af- 
fairs. Due  process  of  law  does  not  always  re- 
quire a  oourt  It  merely  requires  such  tribu- 
nals and  proceedings  as  are  proper  to  the  subject 
in  hand.  In  the  UaUroaa  Ccmimiuicn  Ca$e$. 
116  U.  a  807  [99:  686],  we  held  that  a  board 
of  commissioners  Is  a  proper  tribunal  for  de- 
termining the  proper  rates  of  fare  and  freight 
on  the  railroacu  of  a  State.  It  seems  to  me, 
therefore,  that  the  Law  of  Minnesota  did  not 
prescribe  anything  that  was  not  in  aoo(»rdanoe 
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withdueprooessof  law  in  creatine  soc^  a  board,     [ats  i 
and  investing  it  with  the  powers  In  qnestion. 

It  is  complained  that  the  dedsiboa  of  the 
board  are  final  and  without  appeaL  So  are  the 
decisions  of  the  courts  in  matters  within  their 
Jurisdiction.  There  must  be  a  final  tribonal 
somewhere  for  deciding  every  questioQ  in  the 
world.  Injustice  may  tske  place  in  aD  tribu- 
nals. AU  human  institutions  are  impeffed— 
courts  as  well  as  commissions  and  L^ttlatansL 
Whatever  tribunal  has  Jurisdiction,  its  dcda- 
ions  are  final  and  concltuive  unless  an  appeal 
is  g^ven  therefrom.  The  important  qnesboa 
always  is, What  is  the  lawful  tribunal  for  the 
particular  case?  In  mv  Judgment,  in  the  ptca- 
ent  case,  the  proper  tribunal  was  the  ht^iak^ 
ture,  or  the  Board  of  Commissioners  which  it 
created  for  the  purpose. 

If  not  in  terms,  yet  in  effect,  the  pteseat 
cases  are  treated  as  if  the  constitutional  probi- 
bitiop  was,  that  no  State  shall  take  privata 
property  for  public  use  without  Just  oompea- 
sation,— and  as  if  it  was  our  duty  to  Judge  of 
the  compensation.  But  there  is  no  such  ctaoia 
in  the  Constitution  of  the  United  States.  The 
Yth  Amendment  is  prohibitory  upon  the  fed- 
eral government  only,  and  not  opoo  the  state 
governments.  In  this  matter.— Just  compel 
sation  for  property  taken  for  public  oae,— the 
States  make  tneir  own  regulations,  bj  Cos* 
stitution  or  otherwise.  They  are  only  required 
by  the  Federal  Constitution  to  provide  *'diie 
process  of  law."  It  was  alleged  in  Bmwi^mm 
V.  New  Orieam  that  the  property  ssaeased  was 
not  benefited  by  the  improvement;  bat  we  bekl 
that  that  was  a  matter  with  which  we  would 
not  interfere;  the  question  wa%  whether  then 
was  due  process  of  law.  (96  U.  S.  106  VH:  690].) 
If  a  state  court  leodeis  an  unjust  fadgmtai^ 
we  cannot  remedy  it 

I  do  not  mean  to  sar  that  the  Legislature,  er 
its  constituted  Board  of  CooMnissioDen,  er 
other  legislative  agency,  may  oot  so  act  as  lo 
deprive  parties  of  their  prop^ty  witliout  doe 
process  of  law.  The  Constitution  oontenplaies 
the  possibility  of  such  an  invasion  of  rights. 
But,  acdng  within  their  Jurisdiction  <as  in  theas 
cases  they  have  done),  the  invasion  shoold  ha 
clear  and  unmistakable  to  bring  the  case  with* 
in  that  categorv.  Nothing  of  the  kind  exisia 
in  the  cases  oefore  us.  The  Legislature,  in  e^ 
tablishing  the  Commission,  did  not  exceed  tta 
power;  and  the  Commission,  in  acting  upon  thm 
cases,  did  not  exceed  its  Jurisdiction,  and  wsi  [466; 
not  chargeable  with  fraudulent  behavkx. 
There  was  merely  a  difference  of  Judgment  aa 
to  amount,  between  the  CommisNon  and  the 
Companies,  without  any  indication  of  inteM 
on  the  part  of  the  former  to  do  injostica  The 
board  may  have  eased;  but  if  th^  did.  aa  the 
matter  was  within  their  rightful  Juriadictios. 
their  decision  was  final  and  conclusive  nnJeta 
their  proceedings  could  be  impeached  for  frand. 
Deprivation  of  property  by  mere  arbitrary 
power  on  the  part  ox  Ihe  Legislature,  or  fraud 
on  the  part  of  the  Commission,  are  the  only 
grounds  on  which  Judicial  relief  may  be  sooghl 
against  their  action.  There  waa.  In  truth,  no 
deprivation  of  moperty  in  these  cases  at  aO. 
There  was  merely  a  regnlatioo  aa  tothe  cajoy> 
mentof  proptfty,  made  by  a  strictly  oompeteat 
authority,  in  a  matter  eonrely  wilbia  ba  Jnria* 
diction. 

tMU.S. 
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It  may  be  that  our  LegislAtiirat  tie  iretted 
with  too  much  power,  open,  as  they  are,  to  in- 
fluences so  dangerous  to  the  interests  of  indl- 
▼iduals,  corporations  and  society.  But  such  is 
the  constitution  of  our  republican  form  of  gOT- 
emment;  and  we  are  bound  to  abide  by  It  untfl 
It  can  be  corrected  In  a  legitimate  way.  If  our 
Lsgislatures  become  too  arbitrary  in  the  exer- 
cise of  their  powers,  the  people  always  have  a 
remedy  in  their  hands;  they  may  at  any  time 
restram  them  by  conititutionsJ  limitations. 
But  so  long  as  they  remain  inyested  with  the 
powers  that  ordinarily  belong  to  the  legislatiye 
Dranch  of  government,  tbey  are  entitled  to  ex- 
ercise those  powers,  amongst  which,  in  mr 
Judgment,  Is  that  of  the  regulation  of  raUroaos 
and  other  public  means  of  intercommunication, 
and  the  burdens  and  charges  which  those  who 
own  them  axe  authorised  to  impose  upon  the 
public. 

I  am  authorized  to  say  that  Mr.  Juttic$  Ormw 
and  Mr,  Juttiee  Lamar  agree  with  me  in  this 
diwsen*^"g  opinion. 


TBB  MINNBAPOLIS   BASTBRN  RAIL- 
WAY COMPANY,  FV.  in  Err., 

9. 

THB  8TATB  OF  MINNESOTA. 
0ee  8.  a  Beportei^  ed.  48M8IL) 

iMor  deeiHon  fethtoed-^cantraei  ^Hth  corpora- 
Hon  09  to  it$  raU  cf  ehairg€$, 

L  The  mUngs  and  decision  In  GMcooo,  JfQioatilMe 
4SLJRsulil.Oo.T.Statdc/lflniiCM>ta,aiit«»p.  990, 
just  deolded,  apply  to  tbe  present  ease. 

Sl  Laws  of  Minnesota  of  1800,  obap.  78,  p.  SS,  and 
see.  8  of  ohap.  lOS  of  the  General  Laws  of  lOnae- 
sota  of  ISTSi,  do  not  constitute  such  a  contraot 
wtth  tbe  corporation,  as  to  the  flxlnff  by  It  of  Its 
rate  of  cbaivee,  as  to  deprlTO  the  Legislature  of 
Its  power  to  regulate  those  charges. 

[No.  1118.1 
Argued  Jan.  IS,  14, 1890.    Jbeoidod  March  £4, 

1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  or  Minnesota  to  reylew  a  judgment 
awardine  a  peremptory  writ  of  mandamus 
against  the  Minneapolis  JSastem  Railway  Com- 
pany, commanding  it  to  comply  with  the  re- 
quirements of  the  recommenaation  and  order 
made  by  the  Railroad  and  Warehouse  Com- 
mission of  the  State  of  Minnesota  to  change  its 
tariff  of  rates  and  charges.    Beverced. 

The  facts  are  stated  in  the  opinion. 

This  case  was  argued  together  with  the  pre- 
ceding case  of  Chxeago,  MtliMukee  d8L  AtU 
R.  Oo.  ▼.  State  of  Minnesota,  ante,  p.  970. 

Mr.  James  H«  Howot  for  plaintiff  in 
error: 

A  State  can  make  a  contract  with  one  of  its 
own  corporations,  which  it  cannot  subsequent- 
ly Impair. 

CAieago, B.AQ.B.  Oo. T.  OuXt»,^Tl.  S.  155 

(24:94). 

The  order  in  question  Impairs  the  obligation 
of  the  contract. 

Ourran  ▼.  Arkaneae,  56  U.  S.  15  How.  804 
(14: 705);  U.  8.  T.  Quineg,  71 U.  S.  4  Wall  585 
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(18:408);  Bdioarde  T.  Kearce^,  96  U.  S.  596  (34t 
798);  Oleott  t.  FondDu  Lao  Countg,  88  U.  S. 
16  WaU.  678  (81:882);  Chicago.  8i.  R  M.  <ft  0. 
B.  Oo.'w.  Bidktfr, 85  Fed.  Rep.  iXil^\ Peneaeola  J 
A.B.O0,  T.  iSSto<0(Fla.)8L.  K.  A.  661,  8  Inters. 
Com.  Rep.  522;  AUy'Gen.Y.  Wieconein  B.C0.W 
Wis.  466;  State  t.  Minneeota  O.E.O0.W  Minn. 
246;  Redf.  Railways,  606;  Roper,  Raflways,  88. 
and  cases  dted:  jBe9  t.  Severn  d  W.B.  Oo.i 
Bam.  <&  Aid.  646. 

The  riffbt  to  regulate  does  not  include  the 
right  to  destroy. 

Stone  ▼.  Farmere  L.dkT.Co.  116  U.  S.  881 
(29: 644);  DougUm  t.  Pike  Oounig,  101  U.S.  686 
(25: 971]! 

Mr.  W.  H.  If  orris,  also  for  plaintiff  in 
error: 

A  special  corporate  charter  Is  a  contract, 
which.  In  the  absence  of  reserve  power,  may 
not  be  impaired. 

New  Orieane  Oae  Oo.  r.  Louisiana  Light  Oo. 
115  U.  S.  650.  658  (29:  516,  517);  Bergman  T« 
St.  Paul  Mut.  Btdg.  Aeeo.  29  Minn.  275.  278; 
Grangers  L.  A  H.  Ins.  Oo.  ▼.  Kamper,  1^  Ala, 
825,  842;  Bray  v.  FaruteU,  81  N.  Y.  600,  608; 
Peopley.  O^Brien,  2  L.  a  A.  255,111  N.  Y.  U 
58. 

Innumerable  adjudications  have  decided 
what,  in  each  particular  case,  did  or  did  not  con- 
stitute an  Impairment  of  such  obligation. 

Von  Hoffman  t.  Quinof,  71  U.  8.  4  Wall. 
585  (18:408);  Edwards  ▼.  JSianeg,  96  U.  S.  596 
(24: 798);  Murray  ▼.  Oharleston,  96  U.  S.  482  (24: 
760);  Wolff  Y.  New  Orleans,  108  U.  S.  858,  865, 
867  (26:  ^5,  898,  899);  Nelson  t.  St.  Martin'e 
Parish,  111  U.  S.  716  (28:  574);  Sturges  r. 
Orowninshield,  17  U.  S.  4  Wheat.  122, 197  (4: 
529, 549);  Ogden  ▼.  Saunders,  25  U.  a  12  Wheat 
213  (6:  (i06);  Planters  Bank  w.  Sharp,  47  U.  S. 
6  How.  801,  827  a^:  447, 455);  Curran  ▼.  Ar- 
kansas, 56  U.  S.  15  How.  804  (14:  705);  P^n^ 
sylvania B.  Oo.  ▼.  MiUer,  182 U.S. 75(88:  267). 

The  order  in  question,  the  law  authorizing 
it,  the  Judgment  of  the  court  sustainingjt,  yIo* 
late  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

Yick  Wo  ▼.  Hopkine,  118  U.  S.  856,  869  (80: 
220,  226);  Shreveport  r.  CoU,  129  U.  S.  42  (§2: 
591);  Santa  Olara  Oounty  ▼.  Southern  Pac.  B. 
Oo.  118  U.  8.  894,  896  (80: 118);  Minneapolis 
B  Oo.  T.  Beekwith,  129  U.  S.  26,  28  (82:  585). 

The  Constitution  is  intended  to  protect  all 
of  the  essential  elements  of  ownersmp  which 
make  property  valuable. 

Mills,  Eminent  Domain,  ^80.  81;  Pumpdly 
▼.  Qreen  Bay,  80  U.  S.  166  (20:  55^;  Eaton  t. 
B.  O.dM.B.  Oo.  51  N.  H.  511;  ChieagodN. 
W.  B.  Oo.  ▼.  Dey,  85  Fed.  Rep.  866;  Chicago, 
B.d  Q.B.  Oo.  w.  Bey,  88  Fed.  Rep.  656,  662; 
Pensaeola  dA.B.Oo.  ▼.  iSla^(Fla.)  8  L.  R.  A. 
661,  2  Inters.  Com.  Rep.  522. 

Due  process  of  law  is  the  due  course  of  legal 
proceeaings  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection 
of  mlvate  rights. 

U.  S,  V.  Cruikshank,  92  U.  S.  542  (28:  588); 
Colombia  Bank  ▼.  Okley,  17  U.  S.  4  Wheat.  244 
ftl:  661);  Pennoyer  v.  Neff,  95  U.  S.  714  (24: 565); 
Davidson  v.  New  Orleans,  96  U.  S.  97(24:  616); 
Foster  Y.  Kansas,  11217.  S.  205  (28:  629);  Baker 
Y.  KeUey,  11  Minn.  480;  Wynehamer  y.  People, 
18  N.  T.  892-894;  iStottf  ▼.  &aA^  28  Minn.  411; 
StaUY.  Chicago,  M.  d  St.  P.  B.  Oo.^  Minn. 
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281 ;  Dent  t.  Wut  Virginia,  129  U.  S.  114  (82: 
623);  Kennard  t.  Louisiana,  92  U.  8.  480 
(23:478). 

Property  cannot  be  captured  by  Act  of  Leg- 
islature. 

Baker  ▼.  KeUey,  11  Minn.  480;  Scott  ▼.  Toledo, 
86  Fed.  Rep.  885;  ArrouMmith  v.  Edrmoning, 
118  U.  8. 194  (30: 248);  Railway  Trantfer  Oo.  ▼. 
Railroad dW,  Commission,  89 Minn.  231;  Penn- 
sylvania ROo.  T.  Riblet,  66  Pa.  164. 169;  Detroit 
▼.  Plank  Road  €h.  48  Mich.  140;  Atlantic  d 
P,  Teleg.  Oo.  r.  Cfi^eago,  B.  I.  <ft  P.  R.Oo.% 
Biss.  168. 

It  is  not  the  form  a  statute  is  made  to  as- 
iume,  but  ts  operation  and  effect,  which  is  to 
determine  its  constitutionality. 

8oon  Hing y.  Orotoley,  118  U.  8. 703 (28: 1145); 
Stons  ▼.  Farmers  L.  i  T.  Oo.  116  U.  8.  807  (29: 
686;  Barron  y.  Burnside,  121 U.  8.186  (29: 916); 
State  y.  Pugh,  1  West  Rep.  86, 48  Ohio  St.  98. 

There  is  no  police  power  to  reduce  rates  al- 
ready in  themselyes  reasonable. 

Mugler  y.  Kansas.  128  U.  8. 628,  667  (81: 205, 
212);  WaUing  ▼.  Michigan,  116  U.  8.  446  (29: 
691);  New  Orleans  Oas  Light  Oo.  t.  Louisiana 
L.  d  H.  Co.  115X7.  8.  660  (29:  516);  Dent^. 
Wett  Virginia,  129  U.  8, 114  (82:  628);  Cooley. 
Const,  Lim.  (5th  ed.)577;  People y.  (/Brim,  2 
L.  R.  A.  255,  111  K.  T.  1;  Sinking  Fund  Cases, 
99  U.  8.  720.  721  (25:  496,  502;)  Greenwood  y. 
Freight  Oo.  105  U.  8.  18  (26:  961);  Georgia  E. 
d  mg,  Co.  y.  Smith,  128  U.  8.  174  (82:  877). 

A  State  may  legislate  upon  rates,  but  it  must 
do  so  within  constitutional  restrictions;  such 
laws  must  be  enforced  constitutionally;  their 
mere  enactment  is  not  a  finality. 

Blake  y.  Winona  d  St.  P  R  Oo.  19  Minn. 
418,  94  U.  8.  180  (24:  99);  Chicago,  M.  d  St.  P. 
R  Oo.  y.  AdOey,  94  U.  8.  179  (24:  99):  Heiser- 
man  y.  Burlington,  0.  R  d  N.  R.  Oo.  63  Iowa, 
788;  HodceU  y.  StaU,  2  West.  Rep.  764, 105  Ind. 
260. 

In  Munn  t.  lUinois,  94  U.  8. 118  (24:  77), 
and  Chicago,  R  d  Q.  R.  Oo.  y.  Iowa,  94X7.  8. 
155  (24:  94),  no  specmc  rate  was  inyoWed. 

In  Stone  v.  Farmers  L.  d  T.  Co.,  116  U.  S.  807 
(^:  686);  AUy-Oen.  y.  Railroad  Companies,  85 
Wis.  426,  638;  Tilley  y.  Savannah  F.dW.R. 
Ce»..  5 Fed.  Rep.  64t,  and  Ge<yrgia  R  d  Bkg.  Co. 
y.  Smith,  9  Am.  &  Eng.  R.  R.  Cas.  885,  there 
was  no  specific  rata  and  the  action  was  held 
premature. 

In  Peik  y.  Clticago  dN.W.R  Co.,  94  X7.  8. 
164  (24:  97);  Chicago,  M.  d  St.  P.  R  Oo.  y. 
Ack^,  94  U.  8. 179(24:  99);  Buggies  y.  lUinois, 
108  XL  8.  526  (27: 812),  and  Tilley  y.  Savannah, 
F.  dW.RCo.,6  Fed.  Rep.  641,  the  opinions 
turned  upon  constitutional  or  statutory  resenra- 
tion  of  power  and  the  implied  consent  of  the 
corporation. 

In  Chicago,  M.  d  8t.  P  R  Oo,  y.  AMey,  94 
U.S.  179(24:99); /%>?wy.  TazoodM.  VRCo.,  62 
Hiss.  Wl, Nebraska  y.  Fremont,  E.  dM.  V  R 
Co. ,  22  Neb.  818,  and  Georgia  R  Co.  y.  Smith,  9 
Am.  &  Eng.  R  R.  Cas.  885,  the  question  of 
reasonableness  was  not  involved,  and  the  ques- 
tion of  abuse  of  power  was  reserved. 

Railroad  Oo.  y.  Portland,  68  Me.  269,  was 
not  a  rate  case,  and  investigation  was  refused 
only  because  already  had. 

In  Spring  Valley  y.  SchotUer.  110  U.  8.  847 
(28: 178),  the  question  oi  ahuMe  was  saved. 


Considered  as  a  debatable  qnestioo  oi  lacc^ 
how  shall  reasonableness  be  determined  f 

Chicago,  St.  P.  J£  d  0.  R  C^  r.  Becker,  8» 
Fed.  Rep.  883. 

State  cannot  require  a  railway  oorporation  l» 
canj  persons  or  property  withoat  reward. 

Cfhicago  dN.wR  do.  y.  Dey,  35  FW.  ftteo. 
866;  Railroad  Commission  Cases,  116  XJ.  &  S31 
(29:  644);  Dow  v.  Beideiman,  125  X7.  a  080  (SI: 
841);  Riee  y.  Western  N.  f.  d  P.  R  Oo.  t  Uk- 
ters.  Com.  Rep  298,  801. 

In  Tick  Wo.  y.  Hopkins,  118  X7.  a  866  («h 
220),  this  court  very  distinctly  condemns  oo  just 
modes  of  applying  and  enforcing  a  law  not  i» 
itself  void. 

For  points  and  authorities  of  Jfcwrs.  9^lkm 
W.  Cmaej  and  W.  C.  CUiudx*  aee  the  case  of 
CJiicago,  M.  d  St.  P.  R  C^  y.  SUUe  of  Minno- 
sota,  ante,  p.  970. 

Messrs.  Hos^aE.  Glapp  and  A  W.  OkOds^ 
for  defendant  in  error: 

The  State  has  power  to  ngulate  the  rates  of 
charge. 

Blake  v.  Winona  R  Oo.  19  Mbm.  418,  M  IT. 
S.  180  (24:  99);  State  y.  Smith,  86  Mhm.  957; 
Munny.  lUinois,  94  X7.  8.  118  (24:  77);  Psik  v. 
Oiieago dN.  W.  ROo.UV.S.  164  (24:  97);  CA»- 
cago,  M.  d  St.  P.  ROo.  v.  AMey.  94 X7.  8. 17» 
(24:  99);  RuggUs  v.  BUnois,  108  U.  8.  696  (27: 
812);  CharUs  River  Bridge  v.  Warrm  Endge,  U 
U.  8.  11  Pet 420,  547(9:  778,  988):  msasgo.R 
dQ.RCo.  y.  i<n0a,  94X7.  a  155(24: 94);  AcO- 
fYMMf  Commission  Oases,  116  U.  8.  807  (2d^.  ttf); 
2>(?u^  y.  J9M<i0{man,  125  U.  a  680  (81:  841). 

That  the  operatiaci  of  the  Act  woold  not 
amount  to  a  taking  of  private  property  witbool 
compensation,  seb^ 

Railroad  Commission  Oases,  116  X7.8.  807  (89 
636);  Munn  y.  lUinais,  94  X7.  a  118,  134,  185 
(24:  77.  87):  Richmond,  F.  d  P.  B.  Oo,  y.  Rkh- 
mond,  96  U.  8.  521,  529  (24:  784,  787);  S^mg 
Valley  Water  Works  y.  SchotUer,  110  U.  a 
847.  854  (28:  178.  176);  Georgia  Bk^.  Ck  v. 
Smith,  128  X7.  8.  174,  179  (82:  877, 378);  5X#ii# 
y.  Farmers  L.  d  T.  Oo.  116  U.  8.  807,  S25,  831 
(29:  686, 642, 644);  Dow  y.  Beideiman,  125  U.  a 
680  (81:  841). 

When  the  Legislature  fixes  a  rate,  fte  rate 
so  fixed  is  by  force  of  the  legislative  declara- 
tion a  reasonable  rate,  because  a  lawful  rate, 
and  the  question  of  its  reasons  bleneas  ceases 
to  be  the  subject  of  Judicial  inquiry. 

Chicago  R.  Co.  y.  loiea,  94  U.  8. 155  (94:  •«): 
Peik  v.  Chicago  d  N.  W.  R  Cb.  94  U.  a  164 
(UiVr)\  Chicago,  M.  d St.  P.  R  Ob.  w.  Addey, 
94  U.  a  179  (24:  99). 

Mr.  Justice  Blatcbford  delivered  the  opin- 
ion of  the  court: 

This  is  a  t^rit  of  error  L»  the  Supreme  Court 
of  the  State  of  Minnesota,  to  review  its  Judg- 
ment awarding  a  peremptory  writ  of  man- 
damus against  the  Minneapolis  Eastern  Rafl- 
way  Ck>mpany,  commanding  it  to  comply  with 
the  requirements  of  the  recommendaodii  and 
order  made  by  the  Railroad  and  Waiefaooae 
Commission  of  the  State  of  Minnesota,  oo  the 
2d  of  August.  1887,  and  to  change  its  tariff  of 
rates  and  charges  for  handling  uid  swiiddng 
any  car  over  the  lines  of  its  raDway  in  tbeCtty 
of  Minneapolis,  r^;ardless  of  the  distance  or 
the  character  of  the  (raicfat  \m  waA  car,  and  le 
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substitute  therefor  the  tariff  recommended, 
published  and  posted  by  said  Commission,  to 
wit,  the  rate  of  $1  for  handling  and  switch- 
ing any  car  over  its  line  of  railway  In  said  city, 
regardless  of  the  distance  or  the  character  of 
the  freight  In  such  car,  being  the  rate  published 
by  the  Commission  and  declared  to  be  equal 
and  reasonable.  The  case  arose  under  the 
same  Statute  considered  in  the  case  of  Okicago^ 
Milwaukee  d  8t.  Piaul  Railway  Co.  ▼.  State  of 
Minneeota  [ante,  p.  970],  Just  decided. 

The  Minneapolis  Eastern  Bail  way  Company 
was  and  is  a  railroad  corporation  duly  created 
and  organized  under  the  General  Railroad  Law 
of  the  State  of  Minnesota,  operating  one  or 
more  lines  of  railway  in  the  City  of  Minne- 
apolis in  that  State,  and  a  common  carrier  en- 
gajeed  in  transporting  freight  and  property  by 
rail  within  the  limits  of  that  city,  and  more 
particularly  engaged  in  the  business  of  hand- 
ling and  switching  cars  over  its  line  or  lines  of 
rai&oad  within  said  limits,  and,  as  such  com- 
mon carrier,  enjoying  the  riffht  to  conduct  its 
business  within  the  State  of  Minnesota,  subject 
to  the  provision  of  section  4  of  article  10  of  the 
Constitution  of  that  State,  and  bound  to  carry 
minerals,  agricultural  and  other  productions, 
and  manunictures,  on  equal  ana  reasonable 
terms.  Prior  to  the  7th  of  July,  1887,  the 
Company  had  and  maintained  in  force  a  sched- 
ule of  its  tariff  of  rates  within  the  City  of  Min- 
neapolis, as  follows:  For  handling  and  switch- 
ing empty  cars  over  its  lines  of  rSlway  within 
the  limits  of  the  dtv.  $1.25  per  car;  for  hand- 
ling and  switching  loaded  cars  over  its  lines  of 
railway  within  the  limits  of  the  city,  $1.50  per 
car:  and  prior  thereto  said  schedule  of  rates 
had  been  published  by  the  Company. 

On  the  7th  of  Jnlv.  1887,  the  KidLlroad  Com- 
mission constituted  by  said  Act  made  an  order 
which  was  served  upon  the  Company,  and  on 
the  2d  of  August,  1887,  made  a  further  order, 
a  notice  of  which  was  served  on  the  Company, 
in  the  following  terms: 

"Whereas,  at  a  regular  meeting  of  the  Rail- 
road and  Warehouse  Commission  of  the  State 
of  Minnesota,  held  at  the  office  of  said  Com- 
mission, in  the  City  of  St.  Paul,  in  said  State, 
on  the  7th  day  of  July  last,  and  pursu- 
ant to  sec  8  of  an  Act  entitled  'An  Act  to 
Regulate  Common  Carriers,  and  Creatine  the 
Railroad  and  Warehouse  Commission  of  the 
State  of  Minnesota,  and  Defining  the  Duties  of 
Such  Commission  in  Relation  to  Common  Car- 
riers.' approved  March  7, 1887,  a  notice  or  order 
was  then  and  there  made  and  issued  by  said 
Commission  and  duly  served  upon  you,  of 
which  the  following  is  a  copy,  namely: 

"  'Whereas,  all  railroad  companies  owning 
or  operating  terminal  or  switching  facilities  at 
or  within  the  City  of  Minneapolis,  In  said  State, 
with  the  exception  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  pursuant  to 
subdivision  (d)  of  section  8  of  an  Act  entitled 
"  An  Act  to  Regulate  Common  Carriers,  and 
Creating  the  Railroad  and  Warehouse  Commis- 
sion of  the  State  of  Minnesota,  and  Defining 
the  Duties  of  Such  Commission  in  Relation  to 
Common  Carriers,"  approved  March  7,  1887, 
have  filed  with  this  Commission  copies  of  their 
several  schedules  of  rates  and  charges  for 
switching  can  on  their  respective  tracks  at  and 
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within  said  city;  and  whereas  it  appears  from 
said  schedule  that  the  rates  and  eharffea  made 
by  said  companies  vaiy  from  twenty -five  cents 
per  car  for  empty  cars  to  two  dollars  per  car 
for  loaded  cars;  and  whereas  said  Commission, 
after  due  and  careful  Inauiry  and  considera- 
tion, do  find  that  each  ana  every  charge  in  ex* 
cess  of  one  dollar  per  car  for  switching  within 
the  limits  of  said  City  of  Minneapolis  is  unrea- 
sonable and  an  excessive  compensation  for  tho 
service  performed :  Now,  therefore,'  it  is  ordered 
and  determined  bv  this  Commission,  pursuant 
to  the  authority  in  them  vested  by  tne  afore- 
said legislative  Act,  that  all  such  schedules  be 
changed  by  striking  therefrom  all  charges  or 
rates  in  excess  of  one  dollar  per  car  for  the 
switching  or  transfer  thereof  and  insert  in  room 
of  the  words  or  figures  stricken  out  the  words 
'*  one  dollar"  or  the  appropriate  sign  and  figure 
therefor.  It  is  the  object  and  purpose  of  this 
order  to  establish  one  dollar  as  the  maximum 
charge  for  the  switching  or  transfer  of  any  car 
at  or  within  the  Ittmits  of  said  city  withTut  re- 
gard to  distance  or  the  kind  of  |(oods  ur  mer- 
chandise with  which  the  car  M  switched  or 
transferred  may  be  loaded; ' 

**  And  whereas,  by  the  subse^ent  action  of 
said  Commission,  of  which  siud  action  you 
were  duly  notified  by  order  of  the  Commission, 
the  said  order  or  notice  should  not  take  effect 
or  be  considered  to  be  of  binding  force  upon 
you  undl  the  fifteenth  day  of  said  month; 

"  And  whereas  you  have  neglected  and  re* 
fused  for  more  than  ten  days  after  and  since 
the  fifteenth  day  of  July  last  to  substitute  such 
tariff  of  rates  or  charges  or  to  adopt  the  same 
as  recommended  and  directed  by  said  Commis- 
sion, as  in  and  by  said  notice  and  order  you 
were  recommended  and  required  to  do,  and  do 
still  so  neglect  and  refuse : 

"  Now,  therefore,  we,  the  said^Commission, 
do  hereby  publish  and  declare  the  said  tariff 
of  Tates,  namely,  one  dollar  per  car  for  the 
switching  or  transfer  of  any  loaded  car  by  you 
within  the  limits  of  the  said  City  of  Minneapo- 
lis, as  and  to  be  the  legal,  equal  and  reasonable 
charge  for  such  switching  or  transfer  of  cars 
by  you,  and  that  the  same  is  now  in  force  and 
effect  in  place  of  the  charges  and  rate  of  com- 
pensation by  you  heretofore  charged  for  such 
service. 

"Tou,  the  said  Railway  Company,  your 
agents  and  employ^,  will  act  accordiDgly  or 
answer  for  a  violation  of  the  section  and  Ad 
to  which  refercDce  is  above  made." 

On  the  10th  of  January,  1880,  the  Commis- 
sion, by  the  attorney-general  of  the  State,  made 
application  in  wrinng  to  the  Supreme  Court 
01  the  State  to  compel  the  Company  to  comply 
with  the  recommendations  made  to  It  by  the 
Commission,  to  change  its  tariff  of  rates  for 
handling  or  switching  cars  within  the  City  of 
Minneapolis,  and  to  substitute  therefor  the 
tariff  recommended  by  the  Commission,  and  to 
adopt  the  rates  declared  by  the  Commission  to 
be  equal  and  reasonable  for  such  services. 
The  application  set  forth  the  schedule  or  tariff 
of  rates  so  maintained  by  the  Company  prior 
to  the  7th  of  July,  1887,  for  switchmg  empty 
and  loaded  cars  over  its  lines  of  railway  wituin 
the  limits  of  the  City  of  Minneapolis,  tne  find- 
ing of  the  Commission,  on  the  Tth  of  July^. 
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1887,  that  such  ichedule  of  rates  was  unequal 
and  unreasonable,  and  Its  order  establishing  $1 
as  the  maximum  charge  for  switchinj^  or  trans- 
ferring any  car  within  the  limits  or  the  city, 
without  regard  to  distance  or  the  kind  of  goods 
with  which  it  might  be  loaded:  that  the  Com* 
pany  had  been  duly  notified  of  such  action  ot 
the  Oommisfiion,  and  had  neglected,  for  more 
than  ten  days  after  the  15th  of  July,  1887,  to 
substitute  or  adopt  the  tariff  of  charges  recom^ 
mended  and  directed  bv  the  Ck)mmission;  that 
the  Commission  had  duly  posted  and  published 
the  tariff  declared  by  it  to  be  equal  and  reason- 
able; and  that  the  Company  still  refused  to 
carry  out  the  recommendation  of  the  Commis- 
sion so  made,  published  and  posted,  and  con- 
tinued to  charge  the  rates  so  specified  as  its 
schedule  tariff. 

An  altematlYe  writ  of  mandamus  was  applied 
for  and  issued,  commanding  the  Company  to 
adopt  the  rate  of  charges  so  declared  by  the 
Commission  to  be  equal  and  reasonable  for 
handling  and  switching  cars  within  the  City  of 
Minneapolis,  or  to  show  cause  why  it  had  not 
done  so,  on  the  16th  of  January,  1889. 

Byits  return,  filed  January  21, 1889,  the  Com- 
pany made  answer  to  the  alternative  writ  as 
follows: 

"That  this  respondent  was  organized  as  a  rail- 
way company  under  and  by  virtue  of  the  Qeii- 
era!  Laws  of  Uie  State  of  Minnesota,  on  or  about 
the  17th  day  of  June,  A.  D.  1878. 

"Tliat  on  or  about  the  27th  day  of  January, 
A.  D.  1879,  its  articles  of  association  were 
amended  so  as  to  declare  and  make  the  general 
nature  of  its  business  to  be  the  buUdiuff  and 
operating  of  a  railway  from  the  City  of  Minne- 
apolis, in  the  County  of  Hennepin,  and  State 
of  Minnesota,  to  the  aty  of  St  Paul,  in  the 
County  of  Ramsey,  in  said  State,  with  branches 
connecting  with  any  and  all  railroads  then 
buOt  or  thereafter  to  oe  built  or  secured  oroon- 
structed  to  or  into  the  said  cities  or  either  of 
them;  also  branches  to  mills  and  manufactories 
in  said  cities  or  in  either  of  them;  the  said  rail- 
way and  branches  to  be  constructed  and  oper- 
ated with  one  or  more  tracks  and  with  necessary 
side  tracks,  turn-outs  and  connections,  and  all 
necessary  roadways,  right  of  way,  depot 
grounds,  yards,  machine  shops,  wsiehouses, 
elevators,  station-houses,  structures  and  build- 
ings, rolUng  stock  and  all  other  real  estate  and 
personal  properU^  necessary  or  convenient  for 
the  operation  snd  management  of  said  ndlway. 

'That  the  total  length  of  its  tracks  heret^ore 
constructed  is  about  three  and  one-half  (8i) 
miles,  and  that  said  tracks  are  and  at  all  times 
have  beoi  wholly  within  the  City  of  Minneapo- 
lis. 

"That  the  total  cost  to  this  respondent  of  its 
said  system  of  railway  and  of  toe  equipment 
thereof  is  the  sum  of  two  hundred  and  fifty- 
three  thousand  one  hundred  and  forty-eight 
dollars  and  eleven  cents  ($358,148.11),  embrac- 
ing the  following  items: 

*'For  riffht  of  way  and  danuice  to  btiOd- 
ing8«  one  huDored  thouMuid  one  hun- 
dred and  two  doUais  andninetj-nine 

_  cents tiaKiam 

**For  ffimdlng  and  surfaoing'.  nine  tboo- 
sand  two  hundred  and  tblrtjr-eevea 
dollars  and  sixty-four  cents %JK  64 

**Vor  brtdiKs,  dooking  and  trestie,  slxi^* 
foor  thousand  seven  hundred  and 
six  doUan  and  ninety-four  cents. ...     MiTOS  H 
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**Vor  ties.  Iron  and  steel,  trmok-laytBf; 
oroMlngs,  swltohes  and  side  tracks^ 
twenty-nine  thousand  twenty  dollain 
and  sixty-seveo  cents 

**For  bulldlngB,  two  thousand  two  lum- 
dred  and  fifty-two  doUan  and 
enty  oents 

**Vor  incorporation  and  legal 


and  eogrMiur,  six  thousand  one  bm^ 
dred  and  flfteen  doUars  and  sixteeo 
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cents . 

**Vor  office  furniture  and  track 
four  hundred  and  fbr^- 
larsand  fifty-five  cents ^ 

**iy>r  one  (D  locomotive  engine  and 
(1)  hand  oar,  six  thousand  one  hon- 
dred  and  fifty-four  doUais  and  eev* 
enty-eeven  cents 9JMft 

**And  for  divers  other  ttems,  thirty-five 
thousand  one  hundred  and  nine  dol- 
lars and  sixty-nine  cents ^.....     9§JM  • 

"That,  since  the  acquisition  oi  this  respond- 
ent's said  right  of  way,  the  value  of  real  estate 
in  the  City  of  Minneapolis,  as  well  adjacent  to 
said  railway  as  in  saki  city  at  larve.  baa  in- 
creased many  fold,  and  the  acquisimii  ci  aaid 
right  of  way  would  at  this  time  cost  many  timea 
the  amount  laid  out  and  expended  therefor  bj 
this  respondent. 

"That  but  thirty  thousand  ($80,000)  doOaa 
of  its  capital  stock  has  ever  been  issued. 

"That  on  or  about  the  1st  day  of  Januarr. 
A.  D.  1879,  this  respondent,  being  thereto  doty 
authorized  by  law,  made,  executed  and  deliv- 
ered to  Sherburne  8.  Merrill  and  Wflliaa  H. 
F^rry,  as  mortgagees,  in  trust  to  aecnre  the 
payment  of  the  bonds  hereinafter  aMotfoaed, 
with  the  interest  thereon,  a  mortgage  or  deed 
of  trust,  bearing  date  on  that  day,  wberahj  k 
granted,  bargamed,  sold  and  conveyed  mie 
tne  said  trustees  all  its  railroad  then  in  conrss  ign^ 
of  construction  on  the  west  side  of  the  '^'^ 


sippi  River,  being  much  the  greater  proportiosi 
of  its  entfare  present  system,  indudmg  all  the 
railways,  ways,  rights  of  way,  depot  grooads 
and  other  lands  for  rights  of  way  or  for  ndhnj 
uses;  all  tracks,  bridges,  viaoucts,  cnlwtB^ 
fences  and  other  structures;  all  depots,  stalfaa 
houses,  engine-houses,  car-housea,  freight 
houses,  wood-houses  and  other  boiklinn:  aO 
shoos  then  held  or  thereafter  to  be  aoqimed  or 
usea  in  connection  with  said  railroad  or  the 
business  thereof,  and  all  locomottvea,  teodeti, 
cars,  rolling  stock  or  equipment;  all  machinefy, 
tools,  implements,  fuel  and  materials  for  con- 
structing, operating,  repairing  or  replacing  said 
railroad  or  any  psft  thereof,  or  of  any  part  of 
its  equipment  or  appurtenances  then  beld  or 
thereafter  to  be  acquired;  also  all  frsiichises 
connected  with  or  relating  to  said  railroad,  or 
to  the  construction,  maintenance  or  use  tbetrai 
then  held  or  thereafter  to  be  acquired  by  the 
said  respondent,  including  the  frmnchiae  to  be 
a  corporation,  and  all  and  singular  the  heredit- 
aments thereunto  belonging  or  in  any  wise  ap- 
pertaining, and  all  the  resi  estate,  right,  tiila, 
interest,  property,  possession,  daims  and  de- 
mands wbatsoever,  as  well  in  law  as  in  eqo^y. 
of  the  said  respondent  of.  In  and  to  the  aame, 
and  any  and  every  part  Uiereof ;  which  mort- 

Sige  or  deed  of  trust  expressly  provided  that 
e  trust  thereby  created  should  not  affect  any 
further  extension  or  branches  of  saU  ttae  or 
railroad,  or  any  property  acquired  or  to  ba  ae- 
q^uired  for  use  in  connection  with  such  inu« 
mon  or  branch,  and  which  said  naortgage  or 
deed  of  tru^t  was  recorded  in  the  offlce  «  the 
register  of  Leeds  in  and  for  the  aaid  Oooaty  of 
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Hwroejrfp,  in  Tolnme  54  of  mortcafet,   oo 
pagM  177  to  887,  incloilfe. 

"That,  under  and  bj  Tirtoe  of  the  add  mori- 
cageoraeedof  troitand  punuantto  theteoor 
Qimof ,  thia  retpondenC»  on  or  aboat  the  flrat 
day  of  Janoary,  1870,  made  and  executed  in 
due  form  of  law,  and  thereafter  negotiated  and 
dispoeed  of,  one  hundred  and  fifty  (150)  bonda 
or  writings  obligatory  for  the  lom  of  one  thou- 
aand  (|1,0()0)  douan  eadi,  and  all  of  like  tenor, 
bearing  date  the  lit  day  of  January,  1879,  and 
payabft  in  thlr^  (80)  years  after  the  date  there- 
of, with  Interest  at  tne  rate  of  seven  (7)  per  cent 
Sr  annum,  payable  aemi-annuallv,  on  the  first 
ys  of  January  and  July  in  each  year,  upon 
the  presentation  and  surrender  of  coupons  there- 
to respectiTely  anneied,  representiog  and  re- 
quiring the  payment  of  eaon  such  iDstallroent 
of  interest,  by  reason  whereof  this  respondent 
beatme  liable  to  pay  the  sum  of  ten  thousand 
and  five  hundred  (il0,500)  doUan  per  annum 
for  such  interest  on  its  said  bonds  so  issued  and 
negotiated;  which  mortgage  is  still  in  full  force 
and  effect  and  all  which  bonds  and  coupons 
are  still  outstanding  and  wholly  unpaid. 

*'Tbat  all  the  proceeds  of  saia  stock  so  issued 
and  all  the  proceeds  of  said  bonds  so  negotiated 
were  used  m  the  construction  and  equipment 
of  re^ndent's  said  railway. 

"That  all  such  proceeds  wereiosuiBcient  for 
that  purpose,  and  this  respondent  therefor^ 
from  time  to  time,  for  that  purpose,  effected 
and  further  became  indebted  for  further  loans 
of  money,  without  security  therefor,  to  the 
amount  of  about  ninety  thouaand  ($90,000)  dol- 
lars, all  which  was  used  in  the  construction  and 
acpiipment  aforesaid.  « 

"That  this  respondent  began  the  operation 
of  the  said  railway  on  or  about  the  1st  day  of 
June,  1879,  and  has  continued  to  operate  the 
•ame  at  all  times  hitherto. 

"That  its  whole  business  now  is,  and  at  all 
times  has  been,  the  receipt,  transportation  and 
delivery,  commonly  called  switching,  of  cars 
between  the  tracks  of  other  railway  companies 
and  mills,  warehouaea  and  industries  situated 
upon  its  own  lines  within  said  City  of  Minne- 
apolis. 

"That,  untfl  the  1st  day  of  September,  1888, 
It  charsed  for  its  services  in  switching  only  the 
«om  of  one  dollar  ($1)  per  loaded  car;  that 
oo  the  day  last  aforesaid  ft  raised  its  cham  for 
such  serf  ice,  and  has  ever  since  charged  and 
received  for  such  service  the  sum  of  one  dollar 
and  fifty  cents  ($1.50)  per  loaded  car. 

"That  the  service  so  rendered  by  this  rs> 
apondent  is  of  a  character  which  would  other- 
wise be  performed  by  drays  or  wagons,  at  an 
expense  to  patrons  verv  much  greater  than  the 
last-mentioned  rate  of  charge  of  this  respon- 
dent 

"  That  the  rate  of  one  dollar  and  fifty  cents 
($1.00)  per  loaded  car  above  stated  does  not 
exceed,  trat  is,  a  fair  and  reasonable  charge 
for  such  service. 

*'Thi4  respondent  further  says,  that  from 
the  beginning  of  the  operation  or  said  railway 
to  and  including  the  80th  day  of  June,  1887, 
notwithstanding  such  increase  of  rate,  the  gross 
earnings  of  this  respondent  were  less  than  the 
anaount  of  its  operating  expenses  and  of  the 
interest  to  that  date  accrued  upon  its  said  mort- 
gage bonds,  bj  the  sum  of  twenty-one  thou- 
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sand  two  hundred  and  twea^-three  dollars 
and  seventy-dx  cenu  ($21,888.70). 

"That  all  the  excess  of  ita  gross  earnings 
over  its  operating  expenses  has  been,  from 
year  to  year,  applied  to  the  repi^jrment  of  the 
aforesaid  unsecured  indebtedness  for  moneys 
used  in  construcUon  and  equipment  and  the 
interest  thereon. 

"  That,  on  the  80th  6iy  of  June.  1888,  there 
nevertheless  remained  unpaid  of  the  indebted- 
ness last  mentioned  and  interest  thereon  the 
sum  of  twelve  thousand  two  hundred  and 
eleven  dollars  and  two  cents  ($12,811.02),  of 
which  last-mentioned  sum,  by  like  application 
of  such  excess,  the  sum  of  ten  thousand  dof 
lars  ($10,000)  was  paid  on  or  before  the  80th 
day  of  November,  1888,  then  still  leaving  a 
iMuance  of  such  unsecured  indebtedness  andof 
the  interest  thereon,  in  the  sum  of  two  thou- 
sand two  hundred  and  eleven  dollars  and  two  * 
cenu  ($2,211.02). 

"  That,  by  reason  of  such  application  of  the 
excess  of  gross  earnings  over  operating  ex- 
penses, no  interest  whatever  has  ever  oeen 
nltherto  paid,  and  this  respondent  hss  had  no 
funds  wherewith  to  pay  any  interest  whatever, 
upon  its  aforesaid  bonded  indebtedness,  but 
that  the  same  has  accumulated  and  remains 
unpaid  to  the  amount  of  one  hundred  and  five 
thousand  ($105,000)  dollars. 

"  This  respondent  further  says,  that,  in  the 
year  ending  on  the  80th  day  of  June,  1888,  its 
last«ompleted  fiscal  year,  ft  transported  over 
ita  lines  twenty-seven  thousand  two  hundred 
and  seventy-two  (87,272)  loaded  cars,  which 
was  its  entirs  business,  and  that  it  received  aa 
compensation  therefor,  at  the  rate  of  one  dol- 
lar and  fifty  cents  ($1.50)  per  car,  the  sam  of 
forty  thousand  nine  hundred  and  sight  ($40,- 
908)  dollars,  which  last-men  tJoned  ram  ooo> 
stituted  its  entiie  reodpta  for  that  year. 

"That  it  therewith  paid  HsopoatlBf  a»  [478] 
penaes  for  the  same  year,  amonnttng  to  twea^* 
two  thousand  five  hondrad  and  djditrfhfea 
dollars  and  aeventy-eight  oaots  ($8Ml88.7Q^ 
and  paid  the  whole  resktoe  ttieraor  on  aooonnt 
and  in  reduction  of  its  unsecured  indehtedDesa 
aforesaid  and  the  interest  thereoo. 

"  That  the  said  year  was  an  vansoally  pvi» 
perous  one,  and  was  the  first  year  in  the  nistofT 
of  this  respondent  when  it  earned  a  sum  equal 
to  the  amount  of  its  operating  expensas  and 
one  year's  interest  upon  ita  saiaoooded  indeb^ 
edness. 

"That,  induced  by  ita  gradual  radoctfcm 
and  payment  aa  aforesaid  of  its  said  nnaa 
cured  indebtedness,  the  credit<ns  of  this  ra> 
spondent  for  the  said  unsecured  indebCedneas 
have  hitherto,  with  the  assent  and  at  the  ra> 
quest  of  this  respondent,  as  the  said  interest 
coupons  have  from  time  to  time  become  doe^ 
advanced  the  amounta  thereof  to  the  holders 
of  said  coupons,  and  thereupon  and  thereby 
taken  the  same  up  from  such  holders  bj  way 
of  payments  for  the  honor  and  for  the  proteo* 
tion  of  the  credit  of  thia  respondent,  in  order 
to  avoid  any  foreclosure  on  the  part  of  the 
holders  of  said  bonds  bj  reason  of  default  in 
the  payment  of  any  such  coupons,  and  that  so, 
and  not  otherwise,  has  this  respondent  hitherto 
been  able  to  avoid  such  f  oredosuie. 

"  The  respondent  further  says,  that  a  portion 
of  its  said  railroad  upon  the  weat  sida  of  said 
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liTer.  about  one  thousand  and  two  hundred 
(1,200)  feet  in  length,  is  upon  wooden  trestle- 
work,  which  is  now  nearly  ten  (10)  jears  old, 
and  about. one  thousand  one  hundred  (1,100) 
feet  in  length  of  which  is  so  decayed  and  worn 
that  the  same  must  be  almost  entirely  renewed 
and  rebuilt  within  the  current  year  1889,  if  the 
operation  of  said  railroad  is  to  be  conUnued. 

"  That  this  respondent  has  no  source  of  rey- 
enue  to  meet  the  expense  of  rebuilding  other 
than  its  eamines. 

'*  That,  if  said  trestle  is  rebuilt  of  wood,  the 
cost  thereof  will  exceed  the  sum  of  fifteen 
thousand  ($15,000)  dollars,  and  if  of  iron  or 
steel  wiU  exceed  the  sum  of  eighty  thousand 
($80,000)  dollars. 

"  The  respondent  further  says,  that  if  the 
ofder  of  the  relators  set  forth  in  said  alterna- 
tive writ  had  been  forthwith  and  hitherto  en- 
forced, and  if  this  respondent  had  receiyed  but 
one  ($1)  dollar  per  car  for  the  service  rendered 
during  its  last  fiscal  year  aforesaid,  the  entire 
receipts  from  all  its  business  in  said  year  would 
have  tieen  but  twenty-seven  thousand  two  hun- 
dred and  seventy-two  ($27,272)  dollars,  which 
would  have  left  this  respondent  but  four  thou- 
sand six  hundred  and  eighty-eight  dollars  and 
twenty-two  ($4,688.22)  cents  wherewith  to  pay 
the  residue  of  its  unsecured  indebtedness  afore- 
said, then  exceeding  twelve  thousand  dollars 
($12,000),  or  to  pay  the  sum  of  ten  thousand 
and  five  hundred  dollars  ($10,600)  interest  ac- 
crued upon  the  said  bondeid  debt,  leavinf^  noth- 
ing for  extraordinary  repairs  and  nothing  for 
renewals  of  trestles,  bridges  or  rails. 

"  That  this  respondent  is  the  owner  of  all 
the  railway  used  in  conducting  its  said  busi- 
ness, subject  only  to  the  lien  of  said  mort- 
gage. 

"  That  it  is  entitled  to  the  possession  and 
beneficial  use  thereof  to  the  same  extent  as  the 
owners  of  other  property  are  entitled  to  the 
beneficial  use  thereof;  that  it  has  the  right  to 
fix  the  price  for  the  use  of  its  properW  bv 
others,  and  the  rate  at  which  it  will  do  bucd- 
ness  for  others,  subject  only  to  the  qualifica- 
tion that  the  rates  so  fixed  shall  be  equal  and 
reasonable. 

"  That  the  rate  of  one  dollar  and  fifty  cents 
($1.50)  per  car  so  fixed  and  collected  by  it  as 
aforesaid  is  fair,  just,  equal  and  reasonable; 
that  the  rate  of  one  dollar  ($1)  per  car  spec- 
ified in  said  order  of  relators  is  grossly  unfair, 
unjust,  unequal  and  unreasonable,  and  beyond 
the  jurisdiction  and  power  of  the  said  relators 
in  that  behalf. 

*'  That  the  said  recommendation  of  the  said 
relators  set  forth  in  said  alternative  writ,  by 
means  whereof  they  seek  to  compel  a  reduction 
in  the  rate  fixed  by  this  respondent  from  one 
dollar  and  fifty  cents  ($1.50)  per  car  to  one 
dollar  ($1)  per  car  and  a  consequent  loss  in 
revenue  of  one  third  (i)  of  its  entire  earnings, 
was  made  by  said  relators  without  notice  to 
this  respondent,  and  without  giving  it  any  op- 
portunity to  be  heard  in  its  own  behalf,  and 
that  for  that  reason  the  said  recommendation 
is  against  the  common  rights  of  American  cit- 
izens and  is  in  violation  of  the  Constitution  of 
the  United  States,  and  is  wholly  void. 

"  And  this  respondent  further  says,  that  if 
the  said  order  be  enforced  by  the  mandate  of 
this  court,  it  win  take  the  property  of  this  re- 


spondent against  its  will,  without  doe  proces 
or  any  process  of  law,  and  in  violaticm  of  wet- 
tion  1  of  article  14  of  the  Constitution  of  the 
United  SUtes;  that  if  the  said  order  of  the  said 
relators  be  enforced  against  this  respondent, 
and  if  its  charse  be  reduced  to  one  dollir 
($1)  per  car,  this  respondent  will  be  thereby 
deprived  of  the  ability  to  pay  the  interest  upon 
its  said  bonded  indebtedness,  as  it  has,  with 
the  consent  of  the  State  of  Minnesota,  con- 
tracted to  do,  and  that  any  law  of  the  said 
State,  or  any  order  of  the  said  relators,  or  any 
judgment  of  this  court,  preventing  the  respon- 
dent from  performing  its  said  contract,  when 
without  such  law,  order  or  judgment  it  mifiit 
have  performed  the  same,  or  nught  thereiSer 
perform  the  same,  is  and  will  l^  a  law,  ofder 
and  judgment  impairing  the  obligation  of  a 
contract,  and  is  and  willbe  in  violation  of  seo- 
tion  10  of  article  1  of  the  Constitiition  of  the 
United  States,  and  is  and  will  be  wholly  void. 

"This  respondent,  further  making  return, 
says,  that  the  said  order  of  the  said  relaton^ 
set  forth  in  said  altemative  writ,  wiD«  if  en- 
forced, deprive  it  of  its  property  for  Uie  use 
and  beneQt  of  private  dtisens,  without  makiitf 
any  compensation  unto  it  as  the  owner  thereof^ 
in  violadon  of  section  18  of  article  1  of  the 
Constitution  of  the  State,  of  Minneaotm^  and  is 
and  will  be  wholly  void. 

"And  this  respondent,  farther  making  re- 
turn, savs  that  by  the  provisions  of  section  4 
of  article  10  of  the  Constitution  of  said  State, 
this  respondent,  being  a  common  carrier,  en- 
joying the  right  of  way  in  pursuanoe  of  the 
provifflons  of  the  said  Constitution,  is  bound  t* 
carry  the  mineral,  agricultural  and  other  pro- 
ductions of  the  people  of  said  State  on  equal 
and  reasonable  terms;  that  it  has  alwap  so 
carried  the  same  whenever  tendered  or  offered 
to  it  for  that  purpose;  that  the  terma  offered  by 
it  have  always  been  equal  and  uniform  to  au 
persons  and  have  always  been  reasonable  in 
amount.  , 

*'  And  this  respondent  avers,  that  it  is  en- 
titled to  have  and  receive  reasonable  oompen- 
sation  for  the  service  it  is  so  bound  to  render,  '^t 
and  that  the  said  order  of  said  relators,  set 
forth  in  said  altemative  writ,  assumes  to  fix  a 
grossly-inadequate  and  unreasonable  compen- 
sation therefor,  is  in  violation  of  the  constitu- 
tional provision  last  mentioned,  and  is  wholly 
null  and  void. 

"That,  by  reason  of  the  matters  hereinbe- 
fore set  forth,  this  respondent  has  not  com- 
plied, and  ought  not  to  be  by  the  mandate  of 
this  honorable  court  compelled  to  comply,  with 
the  requirements  of  the  recommendaiuon  and 
order  made  on  the  2d  day  of  August^  1887^ 
and  in  said  altemative  writ  set  forth. 

"  Wherefore  this  respondent  prays  the  jud^ 
ment  of  the  court  that  the  said  alternative  wnt 
may  be  discharged  and  that  this  reajMndent 
may  be  hence  dismissed*" 

On  a  hearing  on  the  return,  on  the  29tb  of 
Januaiy,  1889,  the  Company  asked  leave  ta 
make  proof  of  the  matters  set  forth  in  the  re- 
turn, at  iuch  time  as  the  court  might  appoint; 
but  the  request  was  denied,  and  the  Company 
ei'cep^  ?d.  On  the  motion  of  the  attorney-gen- 
eral, juatrment  was  then  entered,  on  the  appli- 
cation,  the  altemative  writ  and  the  return,  lot 
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the  issuing  of  a  peremptory  writ  of  mandamus, 
to  review  which  Judgment  this  writ  of  error  is 
sued  out 

The  supreme  court  rendered  an  opinion 
stating  that,  as  the  case  was  similar  to  that  of 
The  /Mate,  ex  rel.  The  Bailroad  and  Warehouee 
Commimon,  v.  The  Chicago^  Milwaukee  d  St, 
Paul  Railway  €h,,  before  decided  by  it,  Uie 
decision  would  foUow  the  decision  in  Uiat  case 
and  upon  the  reasons  stated  in  the  ophiion  filed 
therein. 

The  views  and  considerations  applicable  to 
that  case  (CMeoiio,  Mtl/waukee  d  St.  Paul 
BaUway  Ch,  v.  State  qf  Minneeata),  which  has 
Just  been  decided  by  us,  apply  with  even 
mater  force  to  the  present  case,  as  appears  by 
the  return  above  set  forth  at  length. 

The  Minneapolis  Eastern  Raimay  Company 
was  organized  as  a  corporation  in  June,  1878, 
under  title  1,  chapter  84,  of  the  Genend  Stat- 
utes of  Minnesota.  By  g  8  of  an  Act  of  tibie 
Legislature,  approved  March  8, 1889  (Laws  of 
18ft,  chap.  78,  p.  95),  it  was  provided  "that 
any  railroad  company  or  corporation  organized 
under  the  title  to  which  this  is  an  amendment, 
may  charge  and  receive  for  the  transportation 
of  passengers  and  freight  on  their  road  such 
reasonable  rate  as  may  be  from  time  to  time 
fixed  by  said  corporation  or  prescribed  by  law. " 
By  §  8  of  chapter  108  of  the  General  Laws  of 
lunnesota  of  1876,  it  was  provided  as  follows: 
"  No  railroad  company  shall  charge,  demand 
or  receive  from  any  person,  oompany  or  cor- 
poration an  unreasonable  price  for  the  trans- 
Eortation  of  persons  or  property,  or  for  the 
auline  or  storing  of  any  freight,  or  for  the 
use  of  its  cars,  or  for  any  privOese  or  service 
afforded  by  it  in  the  transaction  of  its  buriness 
as  a  railroad  corporation."  We  do  not  per- 
ceive that  these  statutory  provisions  constitute 
such  a  contract  with  the  corporation,  as  to  the 
fixing  bv  it  of  its  rates  of  charges,  as  to  deprive 
the  Legislature  of  its  power  to  regulate  uiose 
charges. 

The  decision  of  the  Commission  in  the  pres- 
ent case  appears  to  be  merelv  a  general  finding 
that  each  and  every  charge  in  excess  of  $1  per 
car  for  switching  within  the  Ihnits  of  the  (My 
of  Minneapolis  fi  an  unreasonable  and  excess- 
ive compensation  for  the  service  performed. 
The  Commission  states  that  it  made  sudi  find- 
ing after  due  and  careful  inquiry  and  consider- 
ation; but  it  does  not  appear  that  the  Minne- 
apolis Eastern  Railway  Company  had  any  prior 
notice  of  any  hearing  at  wmch.  such  flndlnff 
was  made,  or  any  opportunity  of  being  heard 
in  resard  thereto;  while  it  does  appear  that  it 
asked  leave  of  the  court  to  make  proof  of  the 
matters  so  set  up  in  its  return,  that  its  request 
was  denied,  anil  that  it  excepted  to  such  denial; 
and  it  further  appears  by  its  return  that  it 
claimed  that  the  rate  of  $1  per  car  would  be 
so  unfair,  unequal,  unjust  ana  unreasonable  as 
to  take  its  proper^  against  its  will  without 
due  process  of  law. 

Fir  the  reaeant  $et  forth  in  ths  other  earn 
fu$t  decided,  ihejudgmmUefthe  Supreme  Oourt 
of  Minneaata,  rotiderod  jPhbruarp  t7,  1889, 
awarding  a  peron^ptory  writ  if  mandamue 
aaaimt  the  BaUway  Oompany,  i$  rewreed,  and 
the  eaee  i$  remanded  to  Mat  court  with  an  in- 
etruotion  to  take  farmer  proeeedinge  not  ineon- 
tiitent  with  the  opinion  tf  thi$  oourt, 
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Mr,  Justice  Miller  wrote  a  concurring  opin- 
ion entitied  in  this  and  the  next  preceding  case, 
which  appears  on  page  983,  ante, 

Mr,  Justice  Bradle  j»  with  whom  concurred 
Mr,  Justice  Graj  and  Mr,  Justice  Lamar, 
wrote  a  dissenting  opinion  entitled  in  this  and 
the  preceding  case,  which  appears  on  page  988^ 
anie» 


Ex  Parte: 

In  the  Matter  of  THE  LOUISVILLE  UN- 
DERWRITERS, of  Louisville.  Kentucky. 

<8e6  8.  a  Beporter'ft  ed.  488-I0L) 

Suits  if  admiralty  and  maritime  Jurisdiction 
^Act  cf  March  $,  J887— libel  in  personam, 
when  may  be  maintained— Judiciary  Aet-^ 
libel  in  admiralty  against  eorporation^servios 
on  foreign  corporation, 

L  The  provision  In  ttie  Act  of  ]ifar6ht.U07,oiia|iw 
878,  sea  1,  that  no  oivfi  suit  shall  be  brouffht  be- 
fore a  (droult  or  district  oourt  agataist  any  person 
In  anj  other  distriot  than  that  whereof  be  is  an 
Inhabttant,  has  no  applloadon  to  oauaes  of  admi- 
ralty and  maritime  jurisdictioo. 

t.  In  oourts  of  admiralty,  a  libel  in  parwmam  may 
be  maintained  for  any  oause  within  their  juris- 
diction,  wherever  a  monition  oan  be  served  upon 
the  Ubellee,  or  an  attachment  made  of  any  per* 
sonal  property  or  credits  of  his. 

a  The  provision  of  section  U,  chap.  20,  of  the  Ju- 
diciary Act  of  Sept.  24, 1T80,  restricting  civil  suits 
to  the  distriot  of  which  the  defendant  was  an  in- 
habitant or  in  which  he  might  be  found,  did  not 
Include  causes  of  admiralty  jurisdiction. 

4  A  libel  in  admiralty  in  personam  may  be  main- 
tained against  a  corporation  by  attachment  of  its 
goods  in  a  district  not  within  the  State  in  wlilob 
It  was  incorporated. 

6w  Where  the  libeilee,  a  foreign  oorporation,  had. 
In  compliance  with  the  law  of  Tioniniana,  appoint 
ed  an  agent  at  New  Orleans,  on  whom  legal  pro- 
cess might  be  served,  and  was  there  served  upon 
him.  this  is  good  service  In  an  action  at  law  and 
is  equally  good  In  admiralty. 

[No.  8,  Original.] 
Argued  March  10,1890,  Decided  March  31, 1S90. 

PETITION  for  writ  of  prohibition  to  the 
Judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiaua  to 
prohibit  him  from  entertaining  a  libel  in  admi- 
ralty in  personam  afinainst  a  corporation  of 
Kentucky  in  a  cause  of  contract  upon  a  policy 
of  insurance  againit  perils  of  the  seas  and 
rivers.  Denied, 
The  facts  are  stated  in  the  opinion.  » 

Mr,  J.  R.  Beokwith*  for  petitioner: 
Jurisdiction  is  the  power  to  hear  and  deter- 
mine the  subject  matter  in  controversy  between 
the  parties  to  a  suit. 

mode  Island  v.  Massachusetts,  87  U.  8.  IS 
Pet  718  (9: 1288). 

JXofrm,— Am  to  ufhat  iillaem  the  furisdieUon  of  ad^ 
mtraUy  is  coMned,  see  note  to  Alien  v.  Newberry, 
16c  ua 

Am  U>$iirisdkMon€f  state  and  Untied  StaUe  courts, 
as  to  territory  and  ofemses;  shh  omdpjwof  tide;  as 
to  oHmf nal  oiid  e/ML  fmiediatAen^-seio  notes  to  17. 8. 
V.  Bevans,  i:  404,  and  to  The  Thomas  Jefferson,  fli 
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A  eotporatlofi  esn  have  Hi  legal  borne  only 
at  the  place  where  it  Is  located  uy  or  under  its 
charter. 

E»  pmrU  BehoUei^berger,  96  IT.  8.  800  (M: 

868). 

The  Act  aathori29Dg  prohibition  was  ilrst  in- 
voked In  1796  in  the  case  of  United  Stata  T. 
Pa&r%  8  U.  8.  8  Dan.  121  (1:  686). 

Application  for  the  writ  of  prohibition  was 
afterward  made  in  Es  parte  Cmriiiy,  44  U.  8. 
8  How.  292  (11:  608);  Eg  parte  Oraham,  77  U. 
B.  10  Wall.  648  (19:  982);  Ex  parte  Warmouth, 
84  U.  8.  17  Wall  64  (21:  6&),  and  Be  parte 
EasUm,  96  U.  8.  68  (24:  878). 

The  case  of  Ex  parte  Eager,  104  U.  8.  620 
(26:  816),  seemed  to  kill  the  writ  as  a  restraint 
on  admiralty  coarts. 

W<)  submit  that  the  reasoning  in  that  case  is 
most  unsatisfactory,  and  seems  intended  to  de- 
stroy the  writ  and  repeal  the  Act  of  Congress. 

The  decree  in  Ex  parte  Eager  was  affirmed 
In  The  Clymene,  9  Fed.  Rep.  166,  12  Fed.  Rep. 
846. 

And  the  doctrine  was  again  followed  in  The 
Aleena,  14  Fed.  Rep.  174. 

The  result  of  the  refusal  of  this  court  to  pro- 
hibit in  Ex  parte  Eager  has  been  the  very  con- 
fusion and  trouble  that  Congress  sought  to 
avoid  by  the  Prohibition  Act 

In  Eb  parte  Haaer  the  court  refers  to  Ex 
parte  Gordon,  104  U.  8.  616  (26: 814),  decided 
at  the  same  term. 

The  Jurisprudence  on  the  subject  of  prohi* 
bition  IS  unsatisfactory  and  apparently  conflict- 
ing. In  Ex  parte  Gordon  too  much  seems  to 
have  been  inferred  as  the  doctrina  ia  Th^  Ohar- 
kieh,  L.  R.  8  a  B.  197. 

We  cannot  mid  that  this  cast  em  #rer  been 
dted  in  England  as  in  conflict  with  Smith  v. 
Brown,  L.  K.  6  Q.  B.  729,  where  that  court  al- 
lowed the  writprohibiting  admiralty  proceed- 
ings, nor  with  Wadeteorth  v.  Qveen  of  Spain  and 
De  Eaber  v.  Qwen  of  Portugal,  17  CL  B.  171. 

The  whole  matter  was  considered  bv  the 
House  of  Lords  in  Mayor  of  London  v.  6G«,  L. 
R.  2  H.  L.  289,  in  which  the  writ  was  allowed 
on  the  ground  of  the  want  of  Jurisdiction  of 
the  lower  court,  not  of  the  class  of  cases,  but  of 
that  particular  case. 

In  Smith  V.  Whitney,  116  U.  8. 167  (29:  601), 
the  authorities  are  collected  with  an  indication 
that  the  writ  should  issue  when  there  is  no 
other  remedy.  The  writ  Is  worthless  if  it  can- 
not issue  on  all  occasions  where  it  is  a  proper 
and  adeouate  remedy. 

The  climax  of  the  confusion  wrought  by  ad- 
miral^ courts  In  Pennsylvania  was  reached  in 
1888,  in  Ex  parte  Penneylvania,  109  U.  8. 176 
<27:  896),  in  which  prohibition  was  refused. 

This  court  has  never  been  before  called  on 
to  determine  whether  it  can  arrest  a  district 
court  usuiping  Jurisdiction  over  a  defendant  in 
the  face  of  a  statutory  inhibition. 

The  English  courts  seem  to  be  called  on  more 
frequently  to  arrest  the  ecclesiastical  courts 
than  any  other  of  their  tribunals,  for  the  reason, 
probably,  that  these  courts  have  only  a  stat- 
utory Jurisdiction.  In  this  respect  they  are 
similar  to  our  admiralty  courts  of  first  instance. 
'Serjeant  v.  DaU^  L.  R.  2  Q.  B.  Div.  668; 
Beg.  V.  ShropMn  Cfeuniy  Judife,  L.  R.  20  Q. 
B.  Div.  242. 

Jacob  says  that  H  should  is>ae  to  Inferior 
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conrts  of  eveij  description*  irhmer&t 
tempt  to  take  cognizance  of  eaosea  over 
they  have  no  Jurisdiction. 

Jac.  Fisher^s  Dig.  title  Prokibitian. 

In  Darby  v.  Ooeem,  1  T.  R  66^  the  king^ 
bench  sent  out  prohibition. 

In  Leman  v.  QouUy,  8  T.  R.  1^  the  coort  al- 
lowed the  writ. 

A  defendant  ooffht  not  to  be  oompdled  to 
incur  the  delay  and  expense  of  litigmtioii,  where 
the  court  never  acquired  authority  over  tte  dfr* 
fendant 

Mr,  O.  B.  SaAsum,  for  respondent: 

The  Louisville  Underwriters,  a  corpoiBtta 
created  by  the  State  of  Kentucky,  can  be  sosd 
in  the  Eastern  District  of  Louisiana. 

Lafayette  Ine.  Co,  v.  French,  60  U.  a  18 
How.  404  (16:  840):  Bank  ef  Auaueta  v.  Earte, 
88  U.  8.  18  Pet  619  (10:  274);  BaUmufre  dt  0. 
B,  Oo,  V.  EarriM,  79  U.  a  12  Waa  65  <20: 
864);  BaHimcre  d  0.  R  Co.  v.  GaOahue^  U 
Gratt.  668;  Ex  parte  SehoUenhearger,  96  U.  S. 
869  (24:  868). 

This  is  a  proceeding  in  permmam  br  Hbd  la 
admiralty  against  tlie  LoaisvUle  Unoerwriten 
on  a  maritime  contract  The  dtisec^iip  of 
the  parties  is  therefore  of  no  cooaeqoeoca. 
The  defendants,  having  appointed  an  agent 
within  the  district  authorized  by  them  to  re> 
ceive  service  of  process  issued  against  them, 
and  service  of  process  being  made  upon  that 
agent,  they  are  found  within  the  district 

That  psirt  of  the  Act  of  Oonmss  restraining 
the  courts  from  proceeding  with  a  cause  agates! 
a  person  not  an  inhabitant  of  the  district,  does 
not  Include  a  nroceeding  in  admiralty  in  pet- 
eonofn. 

Atkine  v.  DidntegraHng  Oit.  86  U.  &  18 
Wall  272  (21:  841);  OuMng  v.  Laird,  8  Am. 
L.  T.  60;  SmOh  T.  Jf^n,  Abb.  Adm.  878. 

The  prohibition  do9s  not  apply  to  aoitB  fm 
admiralty. 

2Par8ons,  Mar.  L.  686.  note;  2  Paraona,  8k^ 
and  Adm.  880;  Benedict  Adm.  426;  The  &  C. 
ifst,  Newb.  Adm.  214. 

Mr.  Juetiee  Grmj  deUyered  the  opialoB  of 
the  court: 

This  is  a  petition  by  a  ooiporatloB  of  the 
8tate  of  Kentucky  for  a  writ  of  prohlbitloa  ta 
the  Judge  of  the  District  Court  of  the  Unitsd 
8tate8  for  the  Eastern  District  of  Loaisiaiia,  ta 
prohibit  him  from  entertaining  JuiMlctioB  of  a 
ubel  in  admiralty  in  pereonam,  filed  Anil  SI, 
1889,  by  the  Natchez  and  New  Or]eaDa>a<^et 
and  Transportation  Company,  also  a  corpof»> 
tion  of  Kentucky,  against  the  petitioner,  'In  a 
cause  of  contract  civil  and  maritime,**  npoo  a 
po1i<^  of  insurance  by  which  the  petitiooer  is- 
sured  against  perils  of  the  seas  and  rivcfs  and 
other  perils  a  steamboat  of  the  Ubdlant  cas- 
ployed  in  the  navigation  of  the  marisslppi 

By  Uie  Poblio  8tatute  of  Looisiana  of  Fe^ 
ruary  26, 1877.  chap.  21,  no  insurance  oonpaay 
organized  under  the  laws  of  any  other  8iat« 
shall  take  risks  or  transact  any  business  throng 
an  agent  in  Louisiana,  without  having  AM  u 
the  office  of  the  secretary  of  state  a  certified 
copy  of  a  vote  of  Its  directors,  appointing  soeh 
an  agent  there  to  transact  business  and  to  take 
risks,  accompanied  by  a  warrant  of  appotos* 
ment  from  the  company,  aootainlngaa  ezpsasi 
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ooDsent  that  seirlee  of  legal  prooen  oo  him 
iball  be  as  yalid  as  If  served  on  the  oompaoj. 
By  a  copy  of  the  record  of  the  proceeding 
in  the  district  court,  annexed  to  the  return  to 
the  rule  to  show  cause  why  la  writ  of  prohibi- 
tion should  not  issue,  it  appears  that  tbe  libel- 
lee  had  filed  with  the  secretary  of  state  of  Lou- 
isiana a  copy  of  a  vote  of  its  directors,  as  well 
as  a  warrant  of  appointment,  appointing  Will- 
iam M.  Bailey  its  attorney  at  Isew  Orleans,  as 
required  by  tne  Statute  of  Louisiana;  that  the 
policy  sued  on  was  signed  by  the  Ubellee's 

g resident  and  secretary  at  Louisville  in  the 
late  of  Kentucky,  was  not  to  be  binding  until 
countersigned  by  its  authorized  agent  at  New 
Orieans,  and  was  countersigned  byRailcy;  that 
a  citation  to  the  libellee  was  issued  bv  the  dis- 
tiict  court,  and  served  by  tbe  marshal  upon 
Railey  in  person;  that  a  motion  to  quash  the 
libel,  and  an  exception  to  it,  upon  the  ground, 
amonff  others,  that  neither  par^  was  an  inhabi- 
tant m  the  Eastern  Diitrict  of  Louisiana  and 
that  the  libellee  had  no  property  or  credits 
within  the  district,  were  ovexruled  by  the  dis- 
trict court,  and  the  libellee  ordered  to  answer: 
and  that  tbe  libellee  thereupon  answered,  ana 
took  depositions  under  commission. 

Before  the  cause  had  been  brou^t  to  «  hear- 
ing, the  petition  for  a  writ  of  pr^bitlon  was 
presented  to  this  court. 

It  is  admitted  that  the  district  courts  of  the 
United  States,  sitting  In  admiralty,  have  Juris- 
diction of  tbe  matter  of  the  libeL  New  Bruh 
land  M.  Ins.  Oo.  v.  Dunham,  78  IT.  a  11  Wiul. 
1  [dO:  90].  But  it  is  argued,  in  support  of  the 
prohiUtion,  ,that  no  UmI  in  penonam  can  be 
sustained  against  a  corporation  la  a  district  not 
within  theBtate  in  which  it  is  incorporated; 
and  this  argument  is  rested  on  the  latter  part 
of  the  followingprovision in  the  -^ct  of  March 
8, 1887,  chap.  878,  %  1: 

"But  no  person  shall  be  arrested  In  one  dis- 
trict for  trial  in  another  in  any  civil  action  be- 
fore a  drouit  or  district  court;  and  no  dvil 
suit  shall  be  brought  before  either  of  said  oourts 
against  any  perron  by  any  original  process  of 
proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant"    d4  8tat6S9. 

A  brief  reference  to  previous  Acts  of  Oon- 

Sess  and  decisions  of  tms  court  malras  it  clear 
at  this  provision  has  no  application  to  causes 
of  adminuty  and  maritime  jurisdiction. 

By  the  ancient  and  settlea  practice  of  courts 
of  admiralty,  a  libel  in  wnonam  may  be  main- 
tained for  any  cause  within  their  Jurisdiction, 
wherever  a  monition  can  be  Served  upon  the 
libellee,  or  an  attachment  made  of  any  personal 
property  or  credits  of  his;  and  this  practice  has 
been  recognized  and  upheld  by  the  rules  and 
decisions  of  this  court  Rule  2  in  Admiralty; 
Manro  v.  Almeida.  28  U.  a  10  Wheat  478 
[6:  889];  Atkim  t.  JHHntegraUng  Oo.  85  U.  S. 
18  Wad.  272  [21:  841];  Now  England  ln$.  Oo. 
T.  DetroU  d  0.  Steam  Nae.  Oo.  85  U,  8. 18 
Wall.  807  [21:  848];  Ouihing  v.  Laird,  107  U. 
6.  69  [27:  m];Devoe]^g.  Oo., Petitioner,  108 
U.  S.  401  [27:  764]. 

The  Judgment,  delivered  at  October  Term, 
1878,in  AUkne  t.  DieintegraUng  Oo.,  just  cited. 
Is  really  decisive  of  this  case. 

The  question  there  presented  was  the  oon- 
itruction  of  that  provision  of  the  Judiciary  Act 
•f  September  24, 1789,  chap.  20,  g  11,  by  which, 
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after  defining  the  Jurisdiction  of  the  circuit 
courts  in  "suits  of  a  dvil  nature  at  common 
hiw  or  In  eouity,"  in  which  the  United  States 
were  plaintiffs,  or  an  alien  was  a  party,  or  Uie 
suit  was  between  a  citizen  of  the  State  where 
it  was  brought  and  a  citizen  of  another  State; 
and  also  defining  the  criminal  Jurisdiction  of 
the  circuit  and  dtftrict  courts, — u  was  provided 
as  follows: 

"But  no  person  shall  be  arrested  in  one  dis> 
trict  for  trial  in  another  in  any  dvil  action  be> 
fore  a  circuit  or  district  court;  and  no  civil  suit 
shall  be  brought  before  dther  of  said  courts 
against  an  inhabitant  of  tbe  United  States  by 
any  original  process  in  any  other  district  than 
that  whereof  he  Is  an  Inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  the 
writ"    1  Stat  79. 

UiK>n  a  consideration  of  tbe  Acts  of  Ck>ngress 
upon  the  subject,  and  espedallv  of  oUier  sec- 
tions of  the  Judiciary  Act  of  1789,  of  which 
section  9  conferred  upon  the  distriot  oourts 
"ezdusive  original  cognizance  of  all  dvU  causes 
of  admiralty  and  maritime  Jurisdiction,**  and 
Jurisdiction  concurrent  with  the  dreolt  courts 
of  6ertaln  "suits  at  common  law*  l^  the  United 
States  (1  Stat  77);  section  21  authorized  "final 
decrees  in  a  district  court  in  causes  of  admiral- 
ty and  maritime  Jurisdiction"  to  be  reviewed 
In  the  drouit  court  on  appeal,  and  section  22 
authorized  "final  decrees  and  Judgments  la 
dvil  actions  In  a  district  court"  to  be  reviewed 
In  the  circuit  court  by  writ  of  «rror  (1  Stat  93, 
84);  It  was  demonstrated  that  the  provision  of 
section  11,  above  quoted,  resUicting  "dvU 
suits"  to  the  district  of  which  tbe  ddendant 
was  ao  inhabitant  or  In  which  he  mifffat  be 
found,  did  not  indude  causes  of  admiralty  Ju- 
risdiction; and  it  was  therefore  adjudsed  that 
a  libel  in  admiralty  in  penonam  might  oe  main- 
tained against  a  corporation  by  attachment  of 
Its  eoods  in  a  district  not  within  the  State  in 
whteh  it  was  Incorporated. 

The  provisions  of  sections  9,  11,  21  and  22 
of  the  Judiciary  Act  of  1789,  above  quoted, 
were  re^nacted  in  substantially  the  same  words 
in  the  Revised  Statutes.  Rev.  Stat  §g  568,  ds. 
4,  8;  629,  els.  1-^;  681,  688,  789. 

The  provision  of  section  11  of  the  Act  of     r^^-i 
1789,  embodied  hi  g  789  of  the  Revised  Stat-     [^^^1 
utes,  was  re-enacted  with  no  material  idteration 
in  the  Act  of  March  8, 1875,  chap.  187,  §1,  as 
follows: 

"But  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another  in  any  dvil  action  be- 
fore a  drouit  or  district  court;  and  no  dvil  suit 
shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  or 
proceeding  In  anv  other  di&ict  than  that 
whereof  he  Is  an  mhabitant,  or  In  which  he 
shall  be  found  at  the  time  of  serving  such  pro- 
cess or  oommendng  such  proceeding."  18 
Stat.  470. 

The  only  dianges  (beyond  the  substitution  of 
"person"  for  "inhabitant  of  the  United  States") 
consisted  in  inserting,  In  the  middle  of  the 
sentence,  after  the  words  "any  original  pro- 
cess," the  words  "or  proceeding;"  snd  In  sul>- 
stltuting,  at  the  end  of  the  sentence,  for  the 
words  "serving  the  writ,"  the  words  "serving 
such  process  or  oommendng  such  proceeding. 
These  diances  in  no  war  extended  the  mean- 
ing of  the  foading  words  "dvU  action"  and 
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''dvil  rait;"  but  merely  afifectei  the  mode  of 
commencing  rach  action  or  suit,  and  were 
probably  intended  to  coyer  actions  at  law  com- 
menced otherwise  than  by  process,  according 
to  the  practice,  pleadings  and  forms  of  pro- 
ceeding in  the  courts  of  the  States,  which  bad 
beeninade  applicable  to  the  cdrcuit  and  district 
courts  of  the  United  States  hy  the  Act  of  1872, 
re-enacted  in  the  Revised  Statutes.  Act  of 
June  1,  1872,  chap.  265,  g  6  (17  Stat  107); 
Rev.  Stat  §  914. 

The  proyision  of  the  Act  of  1887  on  which 
the  petitioner  relies  differs  from  the  correspond- 
ing provision  of  the  Act  of  1875  in  two  partic- 
ulars only: 

1st.  In  the  clerical  mistake,  "process  of  pro- 
ceeding" for  "process  or  proceeding,"  which 
has  been  set  right  by  the  Act  of  1888  correcting 
the  enrolment  of  the  Act  of  1887.  Act  of  Au- 
gust 18p  1888,  chap.  866,  g  1  (25  Stat.  488). 

2d.  ioi  striking  out  the  last  clause,  permit- 
tinff  dyil  suits  to  be  brought  in  the  district  in 
which  the  defendant  is  found  at  the  time  of 
•eryice,  and  thus  confining  them  to  the  district 
of  which  he  is  an  inhamtant  This  change, 
far  from  weakening  the  reason  of  the  dedsfon 
in  Atkim  y.  DiHnUgrating  Co,,  aboye  dted, 
greatly  strengtbens  it. 

Courts  of  admiralty  are  established  for  the 
settlement  of  disputes  between  persons  engaged 
in  commerce  and  navigation,  who,  on  the  one 
hand,  may  be  absent  from  their  homes  for  long 
periods  oi  time,  and,  on  the  other  hand,  often 
haye  property  or  credits  in  other  places.    In  all 
nations,  as  obseryed  by  an  early  writer,  rach 
•courts  "have  been  directed  to  proceed  at  rach 
times,  and  in  rach  manner,  as  mi^dit  beet  con- 
^t  with  the  opportunities  of  trade,  and  least 
Iiinder  or  detain  men  from  thehr  employments." 
Zouch,  Adm.  Jur.  141.    In  the  same  spirit  this 
•court  has  more  than  once  said :    '  'Oourts  of  ad- 
miralty have  been  found  necessary  in  aU  com- 
mercial countries,  for  the  safety  and  conven- 
ience of  commerce,  and  the  speedy  decision  of 
controversies,    where  delay  woiud  often   be 
rum."    The  Oenetee  OMtf,  58  U.  8.  12  How. 
448, 454  [18: 1058, 1061J;  New  England  M.  Ine. 
Co.  y.  Dunham,  78  U.  S.  11  WalL  1,  24  [20: 
90,  971.    To  compel  raitors  in  admiralty  (when 
the  ship  is  abroad  and  cannot  be  reached  by  a 
Ubel  in  rem)  to  resort  to  the  home  of  the  de- 
fendant, and  to  prevent  them  from  raing  him 
in  any  district  in  which  he  might  be  served 
with  a  summons  or  his  goods  or  credits  at- 
tached, would  not  only  often  put  them  to  great 
delay,  inconvenience  and  expense,  but  would 
}d  many  cases  amount  to  a  denial  of  justice. 

In  the  present  case,  the  Ubellee  had,  in  com- 
pliance with  the  law  of  Louisiana,  appointed 
an  agent  at  New  Orleans,  on  whom  lend  pro- 
cess might  be  served,  and  the  monition  was 
there  served  upon  him.  This  would  have  been 
a  goud  service  in  an  action  at  law  in  any  court 
of  the  State  or  of  the  United  States  in  Louisi- 
ana. Lafayette  Ine,  Co.  y.  French,  59  U.  S.  18 
How.  404  [15:451];  Ex  parU  SchoUenborger, 
96  U.  S.  869  [24:8881:  New  England  Int,  Co. 
y.  Woodworth,  111  U.U  188, 146  [28:879. 881]. 
And  no  reason  has  been  or  can  be  ragsested 
why  it  should  not  be  hdd  equally  good  in  ad- 
miralty. 

The  District  Court  for  the  Eastern  District 
of  Louisiana  having  Jurisdiction  both  of  the 
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cause  and  of  the  partiea,  the  writ  efmnekibihm 

iedenied. 

A  similar  dedsioB  was  made  in  tte  ow. 
aigued  and  dedded  at  the  same  tfaae.  Ha  I 
Original,  EgparU  The  81.  Band  Fire  mmd  M 


rine  Ineuranee  Company  of  8t  Paul.  ««hkw- 
ta,  which  differed  only  in  the  petftiooer  aad    ^ 
UbeUee  being  a  corporation  of  Miniiesota> 


WILLIAM    PRBSTON    mm 

P^,  in  Err,, 

«. 

THB    MBR0HANT8'   HUTUAL   IHBCB^ 
AKCB  COMPANY. 


(See  81 CL  Beportflr%  ed. 


Beeiew  ef  stoto  Judgment    riwa%  ff 
to  reeih  unptiU  eubeeription$  Is 
eouH  Act  of  lS7»—did  nai 
holdm^e  UahHUff—provitian  ef 
remedy— ^power  qf  Ligieiatwre    remedif  wtag 

L  This  oourt  has 

judgment,  wfaeve  the 

whether  a  oertain  state  statute,  to 

Judgment  gave  effect,  impaired  the  olitlgatina  eC 

a  contract  arisiDg  out  of  a  suhsortiittoo  bj 

tiff  in  enror  to  the  stodk  of  an  Ine 

created  bjttie  laws  of  MIsiourt ' 
&   Although  prior  to  the  MJasoori  Aet  otf 

spedflo  remedy  was  prssoifbed  txMt 

leaoh  ttie  unpaid  suhsortptlons  of 

yet  creditors  could  ot>tain  the  i 

inequity, 
a   The  Mlasonri  Act  of  1819  did  not 

liability  of  the  stooUiokler.   He 

yirtue  of  his  snbsoriptioo  and  his 

company  to  pay  the  whole  amount 

soription.   The  Act  of  1879  did  not 

Uability;  it  authorised  an  ezeoutton  only  Cor 

unpaid  balanoe  of  his  stock. 
4   While,  under  the  original  chaiter  of  the 

pany,  hewas  liable  to  asnit  Inequity, 

Statute  of  1879  he  was  liable  to  be 

against  by  notloe  and  motioo  In  the 

which  Judgment 

poration.   In  either  mode  he  had 

make  defense. 


tfame  fer 


notes  to 
of  ha 


6.  The  proyision  In  the  oooioany'B 
**the  balanoe  doe  on  each  share  ahall  be  enbleet 
to  the  call  of  the  directoca,**  did  not  give  the 
stockholder  the  right,  as  between  hhnefiif  and  the 
company,  or  as  between  him  and  the  company^ 


NOTB.— ^  (opowert  €/  a  eorporatUm 
tmrUcrUaUmiteoftheeoveretQntvwkilek 
see  note  to  Bunyan  y.  Coster,  10:  ML 

Charter  or  by4<MM  ef  eorporoUom^em  to 
ofeU>ek:Uenoneto6kforda€dmbif 
See  note  to  Union  Bank  of  Qeocgelown  y.  lAlrd, 
4:900. 

^(orfgMt  to  pteOge  Otoek; r<0Ms  ef 
MMiie,-eee  note  to  Anderwo  y.  PhUa.  Wi 
00.28:478. 

^  to  prt/arred  fCo0fc,  4Ci  Imm;  r<0Ms  ef 
-eeenoCe  to  Warren y.  King, IT:  1M. 

WhontttOBOtion  efotodk  or  tkaree  i 
impaktotMoation  of  oomtraote.   See  iMte  to 
Bank  y.  Biihnga,  7:«l. 

A»  to  mdMdu4a  itoWMty  of  steflfcheMsn  for* 
poftrtt  diMi.  see  iMito  to  Hatoh  y.  Daaa.  flilA. 
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eredlton,  to  withhold  ptLjmeDt  of  the  halanoe 
doe  from  him  until  ttie  neoenlttos  of  the  com- 
pany required  payment  In  full  for  the  sharee  sub- 
■cribed. 


4L  His  undertaking  waa  to  pay  each  and  all  of  hii 
notee  on  demand,  and  it  was  entirely  competent 
for  the  Legislature  to  giro  the  oreditorB  of  the 
company  a  new  or  additional  remedy  hy  which 
this  undertaking  could  be  enforced  in  tiieir  be- 
half,— such  remedy  not  Increasing  the  debtor^ 
liabiUty. 

t.  The  condition  Is  Implied  in  every  grant  of  cor- 
porate existence  that  the  corporation  shall  be 
fubject  to  such  reasonable  regulations.  In  respect 
to  the  general  conduct  of  Its  aflftiis,  as  the  Legis- 
lature may,  from  time  to  time,  prescribe,  which 
do  not  materially  Interfere  with  or  obstruct  the 
substantial  enjoyment  of  the  prlyUeges  the  State 
has  granted,  and  serve  only  to  secure  the  ends 
for  which  the  corporation  was  created. 

t.  Whatever  belongsmerelyto  the  remedy  may  be 
altered  according  to  the  will  of  the  State,  pro- 
vided the  alteration  does  not  Impair  the  obUga^ 
tion  of  the  contract. 

[No.  215.] 

BuXmitUd  Mar.  19, 1890.  Jkeid$d  Mar,  31,1890. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri,  to  review  a  Judgment  of 
the  St.  Louis  Court  of  Appeals  which  aflh'med 
the  Judgment  of  the  Circidt  Court  of  the  Citj 
of  St  Louis,  directing  an  execution  to  be  is- 
sued against  Hill,  the  plaintiff's  testator,  for 
the  unpaid  balance  upon  his  share  of  Uie  cap- 
ital stock  of  the  Bzcelslor  Insurance  Company. 
AMrmed. 

Reported  below,  1  West  Rep.  484^  88  Mo. 
466,  12  Mo,  App.  14a 


Statement  bv  Mr.  Juttiee  Harlaas 
This  writ  of  error  brings  up  for  re-examina- 
tion a  Judgment  of  the  Supreme  Court  of  Mis- 
souri, and  presents  the  question  whether  a  cer- 
tain statute,  to  which  that  Judgment  gave  effect, 
impaired  Uie  obligation  of  a  contract  aridng 
out  of  a  subscription  by  Britton  A.  Hill  to  the 
stock  of  an  Insurance  Company  created  by  the 
laws  of  Missouri. 

By  the  second  section  of  an  Act  of  the  Mia- 
souri  Legislature,  approved  March  2, 1857,  cre- 
ating the  Washington  Insurance  Company,  it 
was  provided  in  reference  to  subscriptions  to 
its  stock,  that  "at  the  time  of  subscribing  there 
shall  be  paid  on  each  share  one  dollar,  and  nine 
dollars  more  within  twenty  days  after  the  first 
election  of  directors;  if  any  stockholder  fails  to 
make  such  payment,  sudi  stockholder  ^all 
forfeit  the  amount  paid  <»i  such  stock  at  the 
time  of  subscribing;  the  balance  due  on  each 
share  shall  be  subject  to  the  call  of  the  direc- 
tors,' and  the  said  company  shall  not  be  author- 
ized to  make  any  policy  or  contract  of  insur- 
ance until  the  whole  amount  of  shares  sub- 
scribed shall  be  actually  paid  in,  or  secured  to 
be  paid  on  demand  by  approved  notes  or  mort- 
gages on  real  estate.".  The  same  Act  contained 
the  following  provisions:  "This  Act  shall  be, 
and  the  same  is  hereby  declared,  a  public  Act, 
and  the  same  shall  be  deemed  and  construed  as 
such;  and  the  corporation  established  by  this 
Act  shall  be,  and  the  same  is  hereby,  exempted 
from  the  operation  of  sections  seven,  thirteen, 
fourteen,  fifteen,  sixteen  and  eighteen  of  article 
1st  of  the  Act  entitled  'An  Act  Concerning 
Corporations,'  approved  November  28,  1855; 
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and  said  sections  shall  be  deemed  as  repealed, 
so  far  as  the  same  concerns  the  oorpoiatiom 
hereby  established."  Laws  of  Mo.  1856^7, 
pp.  544.  545,  §§  2,  8. 

Sections  seven,  thirteen,  fourteen,  fifteen, 
sixteen  and  eighteen  of  the  above  Act  of  1855, 
from  the  operation  of  which  the  Washington 
Insurance  Company  was  thus  exempted,  are  as 
follows: 

"S  7.  The  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  Legislature 
shall  be  subject  to  alteration,  suspenSon  and 
repeal  In  the  discretion  of  the  Legislatuie." 

*%  18.  In  all  corporations  hereafter  created 
by  the  legislature,  unless  otherwise  specified 
in  their  charter,  in  case  of  deficiency  of  corpo- 
rate property,  or  estate  liable  to  execution,  the 
indi^dual  property,  rights  and  credits  of  every 
member  of  the  copsftnership,  or  bodv  politic, 
having  a  share  or  shares  therein,  shall  be  liabto 
to  be  taken  <»i  execution,  to  an  additionid 
amount  equal  to  that  of  the  amount  of  his 
stock,  and  no  more,  for  all  debts  of  the  corpo- 
ration contracted  during  his  ownership  of  sudi 
stock;  and  such  liability  shall  continue,  not* 
withstanding  any  subsequent  transfer  of  such 
stock,  for  the  term  of  one  year  after  the  record 
of  the  transfer  thereof  on  the  books  of  the  cor- 
poration, and  for  the  term  of  six  months  after 
judgment  recovered  against  sach  corporation, 
in  any  suit  commenced  within  the  vear  afore- 
said: Provided,  That  in  every  such  case  the 
officer  holding  the  execution  shall  first  ascer- 
tain and  certify  upon  such  execution  that  he 
cannot  find  corporate  property  or  estate. 

'%  14.  In  such  case,  the  officer  may  cause 
the  property  of  such  stockholder  to  be  levied 
upon  by  execution  in  the  same  manner  as  if  the 
same  were  against  him  individually,  after  giv- 
ing him  forty-eiffht  hours'  previous  notice  of 
his  intention,  and  the  amount  of  the  debt  or 
deficiency,  if  he  resides  within  the  couutv,  or 
if  not  within  the  county,  to  his  agent,  if  he 
have  any  within  the  county,  otherwise  to  the 
clerk  or  cashier  or  some  other  officer  of  the 
corporation,  unless  such  stockholder,  his  agent, 
or  the  clerk  or  other  officer,  on  demand  and 
notice  as  aforesaid,  shall  disclose  and  show  to 
the  execution  creditor,  or  the  said  officer,  cor- 
porate property  or  estate  subject  to  execution 
sufficient  to  satisfy  said  execution  and  all  fees. 

"§  15.  Such  creditor,  after  demand  and  no- 
tice as  mentioned  in  the  preceding  section,  at 
his  election,  may  have  an  action  against  any 
such  stockholder  or  stockholders,  on  whom 
such  demand  and  notice  may  have  been  served, 
jointly  or  severally,  or  so  many  of  them  as  he 
may  elect,  to  recover  of  him,  or  them,  individ- 
ually, the  amount  of  his  execution  and  costs, 
or  of  the  deficiency  as  aforesaid,  not  exceeding 
the  amount  of  the  stock  held  by  such  stock- 
holder or  stockholders. 

"§  16.  The  clerk,  or  other  officer  having 
charge  of  the  books  of  any  corporation,  on  de- 
mand of  any  officer  holding  any  execution 
against  the  same,  shall  furnish  the  officer  with 
the  names,  places  of  residence  (so  far  as  to  him 
known)  ana  the  amount  of  liability  of  t^trf 
person  liable  as  aforesaid." 

"§  18.  Every  corporation  hereafter  created 
shall  give  notice  annually  in  some  newspaper 
print^  in  the  county  where  the  corporation  ia 
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established,  tod  in  case  no  paper  is  printed 
therein,  then  in  the  nearest  paper,  of  the  amount 
of  all  the  existing  debts  of  the  oorporatioD, 
which  notice  shaU  be  signed  by  the  president 
and  a  majority  of  the  directors;  and  ii  any  of 
the  said  corporators  shall  fail  so  to  do,  all  the 
stockholders  of  the  corporation  shall  be  Jointly 
and  severally  liable  for  all  the  debts  of  the 
company  then  existing,  and  for  all  that  shall 
be  contracted  before  snch  notice  shall  be 
given."    Rev.  Stat.  Mo.  1865,  p.  872,  878. 

By  an  Act  of  the  Legislature  of  Missoari, 
approved  February  9,  lS59,  the  Excelsior  In- 
surance Company  was  created.  That  Act  is  as 
follows: 

'*§  1.  That  an  insurance  company  be,  and  is 
bercl)y,  established  in  the  City  of  8t  Louis,  to 

.  be  known  by  the  name  and  sfyle  of  the  'Bxoel- 
sior  Insurance  Company,'  the  stockholdeia  of 
which  are  hereby  aedared  a  bodv  corporate 

.  and  politic,  with  the  same  amount  of  capital 
stock  and  period  of  existence,  and  the  same 
rights,  privileges  and  restrictions,  as  were  con- 
ferred upon  the  'Washington  Insurance  Com- 
pany*  of  8t  Louis,  by  an  Act  of  the  General 
Assembly  of  the  State  of  Missouri,  approved 
March  the  third,  eighteen  hundred  ana  flf^- 
■even,  with  the  exception  of  so  much  of  section 
eight  of  said  Act  as  declares  the  same  a  public 
Act,  and  exempts  said  corporation  horn  the 
operation  of  section  eighteen  of  article  first  of 
the  Act,  entitled  'An  Act  Concerning  Corpora- 
tions,' approved  November  the  twenty-third, 
eighteen  nundred  and  fifty-five. 

"§  2.  James  H.  Lucas,  Henry  L.  Patterson, 
Thomas  Stein,  Morris  Collins,  James  Q.  Brown 
and  John  C.  Porter,  or  any  three  of  them,  or 
such  person  or  persons  as  thcry  may  appoint, 
are  hereby  constituted  commissioners  to  open 
books  for  subecription  to  the  capital  stock,  in 
the  same  manner  as  is  prescribea  in  the  charter 
of  said  Washington  Insurance  Company.  This 
Act  to  take  effect  from  and  after  tts  passage." 
[519]      Bess.  Acts  Mo.  1869.  p.  74. 

Section  6,  article  8.  of  the  Constitution  of 
Missouri,  which  went  into  effect  in  1865,  pro- 
vides as  follows:  "Dues  from  private  corpo- 
rations shall  be  secured  by  such  means  as  may 
be  prescribed  by  law;  but  in  all  cases  each 
stockholder  shall  be  individually  liable,  over 
and  above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  in  a  further  sum 
at  least  equal  in  amount  to  such  stock." 

In  order  to  give  effect  to  this  constitutional 
provision,  the  Lesislaturc,  by  an  Act  which 
went  into  effect  March  19, 1^.  amended  sec- 
tion 18  of  the  above  Ad  of  1865  so  as  to  read 
as  follows: 

"S  11.  If  any  execution  shall  have  been  is* 
sued  against  the  property  or  effects  of  a  corpo- 
ration, and  if  there  cannot  be  found  whereon 
to  levy  such  execution,  then  such  execution 
may  he  issued  against  any  of  the  stockholders 
to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any 
amount  u  npaid  thereon :  Provided  cUwa^,  That 
no  execution  shall  issue  against  any  stockhold- 
er except  upon  an  order  Si  the  court  in  which 
the  action,  suit  or  other  proceeding  shall  have 
been  brought  or  instituted,  made  upon  motion 
in  open  courts  after  sufficient  notice  in  writing 
to  the  persons  soo^  to  be  charged;  and  upon 
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such  motion,  such  court  may  c^der 

to  issue  accordingly."    Rev.  Stat.  Mo.  t&&^  ^ 
82a 


In  July,  1868,  Hni  subscribed  for  64 
of  the  par  value  of  $100  for  eaeh  share,  of  tks 
stock  of  the  Excelsior  Insurance  CompaBy, 
paying  part  cash  and  giving  to  the  eompaBy 
four  notes  for  $750  each,  dated  respectively 
July  dO,  1866,  and  one  note  dated  July  11. 186i 
for  $1,800.  Each  one  of  theae  notee  was  pay- 
able on  demand  to  the  order  of  tka  insnraaca 
company.  At  the  commencement  of  these  pro- 
ceedings his  stock  bad  becuMse  reduced  to  87 
shares. 

The  Constitution  of  Missouri  of  1925  peofvifl. 
ed  that  "dues  fn»n  private  covpomlioiis  skal 
be  secured  by  audi  means  as  may  bo  ptcaeribed 
by  law,  but  in  no  case  shall  any  slockbokler  be 
individually  UaUe  in  any  amout  < 
the  amount  of  stock  owned  hf  \ 
Art  l«jS9. 

In  1879  tiie  Statutes  of  Missoari 


and  the  above  section  of  the  Ad  of  1866  wia    r^gi 
amended  so  as  to  read  as  foUowa:  x-m 

*%  786.  If  any  execution  ahall  havp  been  is- 
suea  against  any  corporation*  and  then  caaaot 
be  found  any  property  or  efl^ecta  whOTaaa  la 
levy  the  same,  then  audi  execution  naay  be  Is- 
sued against  any  of  tha  sto^hcdden  to  the  ex- 
tent of  the  amount  of  the  vnpald  baknee  of 
such  stock  by  him  or  her  owned:  iVssiitaf, 
aUeaifi,  That  no  execution  shall  lasoeagaiasl 
any  stockholder,  except  upon  an  oitler  of  tha 
court  in  which  the  action,  suit  or  oiber  pro- 
ceedings shall  have  been  broo^  or  ioatitiited, 
made  upon  motion  in  ope»  court,  after  soA- 
dent  notice  in  writing  to  the  persona  sought  lo 
be  charged;  and  upon  such  motloo,  audi  oovt 
may  order  execution  to  iisue  accordingly :  Ami 
piv9idBd  fiirtker.  That  no  stockholder  shall  taa 
individuaUy  Uable  in  any  amount  over  and 
above  the  amount  of  sto<x  owned.** 

The  present  action  was  brought  under  tto 
Statute  last  quoted.  It  was  commenced  bj  no- 
tice to  HOI  on  behalf  of  the  Merchants'  Mntnl 
Insurance  Company  that  it  would  nsove  tha 
Circuit  Court  of  the  City  of  St.  Looia  for  exn- 
cution  against  him,  as  a  stockholder  of  the  Sx- 
celsior  Insurance  Company,  for  tbo  balaooa 
unpaid  upon  his  thlrtv-seven  sharea  of  the  cap- 
ital stock  of  the  Excelsior  Insurance  Company 
The  proceeding  was  docketed  as  a  suit  against 
that  company  by  the  Merchants'  Inaoranea 
Company.  UHl  appeared,  and  upon  the  trial 
of  the  action  the  court  found  that  the  unpaid 
balance  on  said  sharea  was  $8,197.50.  nr 
that  amount,  witii  costs,  an  executioo  waa  di- 
rected to  be  issued  against  HH.  Upon  appeal 
to  the  St.  Louis  Court  of  Appeals  that  tadg- 
ment  was  afOrmed,  and  tha  lodgment  of  tha 
Court  of  Appeals  was  afflrmacl  by  the  Supraas 
Court  of  the  State.  18  Mo.  App.  148;  86  Ma 
466  [1  West.  Rep.  484]. 


Mr.  O.  ML  8tnwart«  fOr  ptabtUT  In 
The  Acts  of  1866  and  1879,  as  they  have 
applied  to  plalntiir  in  error,  are  reteoactlvi 
FadrehOd  v.  Mamfnie  EaU  Am>,  71  Ma 
Each  shareholder  agreea  to  contribalo  or 
pay  upon  his  unpaid  stock  hlsprv  rate  share 
of  the  indebtedness  of  the  corporation,  and, 
when  ttiis  is  paid,  his  Uahillty  Is  at  an  end. 

itdca. 
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Hill  t.  Mxbosakts'  Mutual  bra.  Co. 
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Honwetz,  Prir.  Ctorp.  (2d  ed.)  151, 158. 

The  remedj  BubsistiDff  when  a  contract  was 
made  is  a  part  of  the  obllgatioD,  and  any  sub- 
sequent Uiw  of  the  State  which  so  affects  that 
remedy  as  substantially  to  Impair  or  lessen  the 
Talue  of  that  contract  is  forbidden  by  the  Con- 
stitution of  the  United  States. 

Edwards  y.  Keany,  96  U.  a  695  (U:  f98); 
Bubert  v.  Lewis,  m  U.  8.  284.  294  (81: 1168. 
1165);  Dennif  y.  BennOt,  128  U.  8.  489,  495 
(82:491). 

The  remedy  provided  by  the  charter  of  a 
corporation  is  the  only  remedy  that  can  be  ap- 
plied in  recovering  from  a  stockholder  for  his 
unpaid  stock. 

hoard  ▼.  Bailey,  87  U.  a  20  Wall.  520 
(22:876);  Terry  t.  Tubman,  92  U.  6.  156 
(28: 587);  Homer  t.  EsnrUng,  98  U.  8.  228 
@8: 879):  Fourth  Nat.  Bank  T.  FranMyn,  120 
U.  8.  747  (80: 825). 

A  construction  which  would  make  an  Act 
Qnconstitutiona]  will  not  be  given  to  it,  unless 
it  in  clear  and  express  terms  admit  of  no  other 
rational  explanation. 

Hope  Hut.  Ins.  Oo.  v.  Flynn.  88  Mo.  488; 
Provident  8av.  Inst.  v.  BatkingBink,  52  Mo. 
657;  FairehM  v.  Masonie  HaU  Asso.  71  Mo. 
581,  582;  Woari  v.  Winniek,  8  N.  H.  477; 
Society  T.  Wheeler.  2  GalL  105-189;  Sedg.  Stat, 
and  (jonst.  Law,  188;  Smith,  Stat  and  Const 
Law,  $g  149, 157, 172,  868,  588. 

At  common  law,  and  independently  of  gen- 
eral statutes,  no  action  would  lie  by  a  creditor 
of  the  corporation  against  a  stockhoKler,  though 
in  equity  he  cbold  have  a  bill  against  all  or 
some  of  the  stockholders  of  an  insolvent  oor- 
poratioii. 

Lionberger  v.  Broadteay  Bae.  Bank,  10  Ma 
App.  499;  Vose  t.  Qrant,  15  Mass.  505;  Bpear 
V.  Qrant,  16  Mass.  15;  Wood  v.  Dutnmer,  8 
Mason,  dGSi  Brigge  v.  Ftnniman,  8  Cow.  887; 
Hume  V.  Winyan,  1  Car.  L.  J.  217;  Nathan 
V.  WhiUock,  9  Paige,  Oh.  152;  Mann  v.  PenH, 
8N.  Y.422. 

Mr.  ETer^tt  W.  P»ttifloii»  for  defendant 
in  error: 

If  no  provision  of  the  Federal  Constitution 
has  been  violated,  the  construction  placed  upon 
the  Acts  of  the  Legislature  by  the  state  courts 
Is  conclusive. 

Chm.  Bank  v.  Buckingham,  46  XT.  8.  5  How. 
817,  841  (12: 169,  177);  Latdcr  v.  Walker,  55 
U.  8.  14  How.  149  (14: 864). 

The  liability  of  plaintiff  in  error  was 
governed  by  the  law  in  force  at  the  time  he 
subscribed 

Fairchiid  v.  Masonie  HaU  Asso.  71  Mo.  526. 

The  Federal  Constitution  does  not  inhibit  a 
change  of  remedy. 

Bronson  v.  KinMie,  42  U.  8.  1  How.  816 
ai:144). 

An  action  would  lie  against  a  single  stock- 
holder to  conopel  him  to  pay  in  full. 

OgiMe  v.  Knoct  Ins.  Oo.  68  U.  8.  22  How. 
887(16:851). 

There  is  no  such  thing  as  a  vested  right  to  a 
particular  remedy. 

dpringfidd  v.  tkfmrs.  6  Pick.  508;  People  T. 
Tweed.  5  Hun,  892. 

Ana  the  Legislature  may  always  alter  the 
form  of  administering  right  and  Justice. 

Terry  v.  Anderson,  95  U.  &  688  @4:866); 
McElrath  r.  Pittdiwrg  d8.B.Oo.  55  Pa.  189, 
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204;  Story.  Const.  (4th  ed.)  %  1886,  note  3,  p. 
245,  and  nates  ft  and  S,  p.  246;  Ochiltree  v. 
Iowa  ^  Cb.  88  U.  8.  21  Wall.  258  (22:548). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  contends  that  the  Act 
creating  the  Excelrior  Insurance  Company  was 
a  private  Act,  and  its  charter  exempted  from 
alteration,  suspension  or  repeal  by  subsequent 
legislation;  that  its  stockholders  were  exempted 
from  the  levy  of  an  execution  upon  their  mdi- 
vidual  property  at  the  instance  of  a  judgment 
creditor  of  the  corporation  in  case  of  a  deficien- 
cy of  corporate  property,  and  from  sctions  at 
law  by  creditors;  that  tne  rights  of  its  stock- 
holders were  not  affected  by  subsequent  legis- 
lation of  a  general  nature;  and  that  the  method 
of  collecting  unpaid  stock,  specially  provided 
for  in  the  company's  charter,  was  exclusive  of 
any  other  remedy,  except  that  supplied  l^  a 
court  of  equity. 

The  assignment  of  error  which  gives  this 
court  jurisdiction  to  re-examine  the  judgment 
of  the  state  court  is,  that  when  the  testator  of 
the  plaintiff  In  error  purohased  the  stock  of  the 
Excelsior  Insurance  Companv  he  entered  into 
a  contractual  relation,  not  only  with  the  com- 
pany, but  with  the  State,  both  as  to  the  method 
of  paying  for  his  stock,  and  in  respect  to  the 
extent  of  his  liability;  and  that  the  rights  vest- 
ed in  him  by  the  contract  were  taken  away, 
and  therefore  the  obligations  of  his  contract 
were  impaired,  hy  the  legiBlation  of  1879,  the 
validity  of  which  ^oas  sustained  by  the  court 
below. 

We  assume.  In  conformity  with  the  decision 
of  the  Supreme  Court  of  Missouri—and  that 
view  is  favorable  to  the  plaintiff  in  error — that 
the  Excelsior  Insurance  Company  was  not  sub- 
ject to  the  seventh  section  of  the  Ckneral  Stat- 
ute of  November  28, 1855,  declaring  that  the 
charters  of  all  corporations  thereafter  created 
should  be  grantea  subject  to  alteration,  sus- 
pension and  repeal  in  the  discretion  of  the  Leg- 
islature; and  tust  the  other  sections  of  that 
Statute,  specially  named  in  the  charter  of  the 
insurance  company,  were  to  stand  as  repealed 
so  far  as  that  company  was  concerned.  The 
result  of  this  construction  of  the  charter  of  the 
insurance  company  is,  that  prior  to  the  passage 
of  the  Act  of  1866,  which  took  effect  March 
19,  1866,  no  specific  remedy  was  prescribed  for 
creditors  seeking  to  reach  the  unpaid  subscrip- 
tioDS  of  stockholders.  But  it  was  open  to 
them  to  proceed  by  a  suit  in  equity.  That 
such  a  remedy  coula  be  used  without  violating 
any  provision  of  the  company's  charter,  or  any 
right  of  a  stockholder,  cannot  be  doubted. 
But  neither  the  company  nor  its  stockholders 
had  any  vested  ri^htin  that  particular  remedy. 
They  could  only  msiBt  that  the  extent  of  their 
liability  should  not  be  increased.  The  Act  of 
1866  authorized  an  execution  to  be  issyed 
against  a  stockholder  "to  an  extent  equal  in 
amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid 
thereon,"  where  no  property  or  effects  of  the 
corporation  could  be  found.  This  Statute,  if 
ffiven  a  retrospective  operation,  certainly  did 
Increase  the  UaoiliQr  of  those  who  became  stock- 
holders in  the  Excelsior  Insurance  Company 
prior  to  Its  passage.    But  the  defendant  in  er* 
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ror  ooDteods  that  it  was  applicable  to  all  who, 
l&e  Hill,  became  stockholders  after  its  passage. 
Waiving  any  consideration  of  this  question,  it 
is  certain  that  the  Act  of  1879,  nnder  which 
this  action  was  instituted,  did  not  increase 
Hill's  liability.  He  was  liable,  by  virtue  of  his 
original  subscription  and  by  his  notes  to  the 
company,  topay  the  whole  amount  of  his  sub- 
scription. The  Statute  of  1870  did  not  enlarge 
this  liability,  for  it  authorized  an  execution 
sgainst  a  stockholder,  where  there  was  no  cor- 
porate property  to  be  levied  on,  only  "to  the 
extent  of  the  amount  of  the  unpaid  balance  of 
such  s*ock  by  him  or  her  ownea."  While,  un- 
der the  original  charter  of  the  company,  he  was 
liable  to  a  suit  in  equity,  under  the  Statute  of 
1879  he  was  liable  to  be  proceeded  against  by 
notice  and  motion  in  the  action  in  which  Judg- 
ment was  rendered  against  the  corporation. 
In  either  mode  he  h&^  opportunity  to  make  de- 
fense. 

(5261  ^^^*  l^owever,  contended  that  under  the 
charter  of  the  company  the  stockholder  was 
not  bound  to  pay  any  amount  beyond  ten  dol- 
lars on  each  share  except  upon  a  call  of  the  di- 
rectors, and  that  the  proyinon  allowing  an  ex- 
ecution for  the  unpaid  balance,  pursuant  to  the 
Judgment  of  the  court,  was  a  change  of  the 
contract.  The  provision  in  the  company's 
charter,  that  '*the  balance  due  on  each  share 
shall  be  subject  to  the  call  of  the  directors," 
did  not  ffive  the  stockholder  the  riffht,  as  be- 
tween himself  and  the  company,  or  as  between 
him  and  the  company's  creditors,  to  withhold 
payment  of  the  balance  due  from  him  until  the 
necessities  of  the  company  required  payment 
in  full  for  the  shares  subscribed.  The  compa- 
ny was  forbidden  to  make  any  policy  or  con- 
tract of  insurance  "until  the  whole  amount  of 
shares  subscribed  shall  be  actually  paid  in,  or  se- 
cured to  be  paid  on  demand,  by  approved  notes 
or  mortgages  on  real  estate."  Hence  Hill  exe- 
cuted demand  notes,  with  surety,  for  the  entire 
balance  due  on  his  original  subscription.  The 
authority  of  the  company  to  call  for  the  pay- 
meat  of  those  notes,  by  installmento,  did  not 
give  him  a  right,  as  a  part  of  his  contract,  to 
make  payment  in  that  particular  mode.  His 
undertaking  was  to  pay  each  and  all  of  his  notes 
on  demand,  and  it  was  entirely  competent  for 
the  Legislature,  as  a  regulation  of  the  business 
and  afiurs  of  Uie  company,  to  rive  Ito  credit- 
ors a  new  or  additional  remedy  py  which  this 
undertaking  could  be  enforced  in  their  behalf 
—such  remedy  not  increasing  the  debtor's  lia- 
bility. As  said  by  this  court  in  Chicago  Life 
/fi«.  Co.  V.  Nftdla,  118  U.  8.  674.  580  [28: 
1084, 1087],  the  condition  is  implied  in  every 
erant  of  corporate  existence  that  "the  corpora- 
uoD  shall  be  subject  to  such  reasonable  regu> 
lations,  in  respect  to  the  general  conduct  of  ito 
affsirs,  as  the  Legislature  may,  from  time  to 
time,  prescribe,  wnich  do  not  materially  inter- 
fere with  or  obstruct  the  substantial  enjoyment 
of  the  privileges  the  8Uta  has  granted,  and 
serve  only  to  secure  the  ends  for  which  the  cor- 
poration was  created." 

Upon  the  point  made  by  the  plaintiff  in  er- 
ror, that  under  the  original  charter  of  the  com- 
pany Hill  was  liable  only  to  a  suit  inequity,  to 
which  all  the  stockholders  could  be  made  par- 
ties, and  in  which  he  could  compel  contnbu- 
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the  Statute  of  1879  he  oouM  be  pioceedsi 
against  alone,  it  is  sufficient  to  aay  tliat  if  nei- 
ther the  Statute  of  1868  nor  that  of  1879  had 
been  passed,  he  could  have  been  soed^iai  law 
upon  the  notes  he  gave  the  company,  no 
proceeding  authorised  by  tha  Statute  of  1819 
is,  in  effect,  a  suit  upon  hia  aoCea  for  the 


amount  due  thereon.  Hisliabilitr  to  pay  tMS 
amount  has  no  such  connection  with  the  nabO- 
ity  of  other  stockholders  as  to  exempc  hte 
from  a  suit  at  law  to  compel  bim  to  pay  the 
sum  he  agreed  to  pay.  HaUh  t.  Doma^  101 U. 
8.  205  [36:  885].  The  Statute  reatzicte  wn 
Judgment  against  him  te  the  amount  be  orlal- 
nally  assumed  to  pay.  Ck>nsequently,  do  •»> 
Btamial  ri£^t  of  hw  has  been  vfcriated.  "What- 
ever belongs  merely  to  the  remedy  may  be  al- 
tered according  to  the  will  of  tM  State,  pr»- 
vided  the  alteration  doea  not  impair  the  obB- 

Stion  of  the  contract."  Bronmn  t.  gfaMi, 
U.  a  1  How.  811,  816  111:  148,  145];  Stm< 
ge$  T.  OrowninMM,  17  U.  a  4  WbeeL  IS, 
200  U:  529];  Fourth  Nat.  Bank  v.  F^am 
120  U.  8.  747,  755  [80:  885,  888]»  and 
there  cited. 
JudgmmU  m/lrm§i» 


JAMBS  W.  ELWELL,  Trustee,  I7  Iks  lU- 
horalOitt  Bahk,  of  Ottowa»  nilnQte, 

WILLIAM  a  FJSDICK  ■■ 


OSes  aaBeporter^ed.  W>BI.| 


Beleam  hf  tnutm  bind$  ikom  iU 
truitee  for  bondkokton   emdsmet 
rooord,  simA  a»  reloam  tf  «rrvn; 
prpeM»0ns  cffttmigago   om$  «le 
nam§  €f  truttm,  b^nd  hff  truttm'i 


L  A  written  rulBMS  by  a  trustee  of  aB 
or  oommlttedhi  and  eoDoemlna  a 
leashir  and  waiving  his  right  as 
anpeal  from  the  decree  In  an  aetioato 
a  mortgage  made  by  a  railroad  ooemeiiy  So 
Ms  bonds.  In  wldoh  suoh  trustee 
feodant  as  beteg  a  trualee  to  a 
glveo  hj  the  oompanj,  bteds  all  the 
represented  bj  him  as  soeh 

t,   Die  trostee  represented  tbb 
only  In  the  proceedings  whiob  issuHml  In  tee 
try  of  the  decree,  so  that  tee  bondkoMen 
not  necessary  parties,  bnS  he  also  bound 
his  release  of  erron,hiB  relations  te 
having  changed  between  the  time  cT  the 
the  decree  and  the  thne  of  the 


a.  T1ilscourtlsoompelled,asall 
celve  evldeace  dilters  the  reeotd 
proceedings  to  a  esse  before  " 
peal,  such  as  tbe'deate  or 
of  oneof  tbepartlea. 
aied  as  a  bar  te  the  writ. 

4   Where,  by  the  provlsloes  < 
the  trustee,  be  ooakl  ptoceed 
gage  debt,  by  IMgatioii  or 
request  of  the  boldsn  eC  a 
and  the  majority  of 
gatlonte 
an  end  to  It, 
aBwhoaettohls 


IM  JLK 


1880. 


BLirSLL  T.  FOSDIOK. 
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§k  WbevembADk  WM  Boiftp«rtgrto  the  mftiaiid 
ttsrUrbt  to  appeal  depended  eoMreljupon  the 
trustee,  and  the  olroolt  court  allowed  it  to  appeal 
in  the  name  of  the  trustee,  the  bank  is  bound  hj 
all  the  preceding  aoti  of  the  trustee,  done  in  ffood 
fUth. 

[Na  216.] 

Argued  Mar.l9,  £0,1890.  Bedded  Mair. 3 1,1890. 

APPEAL  from  a  decree  of  the  Circuit  Oonrt 
of  the  United  States  for  the  Northern  Dis- 
trict of  niinois  In  a  rait  to  foredoae  a  mort- 
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Id  motion  to  dismiat.    Diemieeed. 

The  facts  are  stated  in  the  opinion. 

Mr,  WillH.  Lyford,  for  motion  to  dismiss: 

This  appeal  should  be  dismissed  because  it 
«eeks  to  reverse  a  Joint  decree  against  several 
defendants,  while  only  one  defendant  is  prose- 
cuting this  i^ypeaL 

Maetermm  t.  JEbmdat^  77  U.  8.  10  Wall 
416  (19:  968);  (Mnge  y.  Kineannon,  88  U.  8. 
7  Pet.  899  (8:  727);  Simpean  t.  Qreeiey,  87  U. 
fi.  20  Wall  162(22:  m^;  mteer.  TrSnte,  128 
V.  8.  226 (82:  487);  FieNemanr.  Paekaird,  108 
V.  8.  14  (27:  684);  TPf'^K^y.  L.  dF.  Ine.  €b. 
S7  U.  8. 12  Pet  140  (9:  1082). 

This  appeal  should  be  dismissed,  because  its 
prosecution  is  barred  by  a  written  release  of 
errors  and  waifer  of  riffht  of  appeal,  signed 
bj  Elwell,  trustee,  in  whose  name  the  appeal 
was  ffranted 

SaaeY.  Central B.  Cb.  99  U.  8.  884,  846 (26: 
894.  fmiShaw  t.  Little  Boek  d  Ft,  8.  R  Oa. 
100  U.  8.  606,611  (26:  767,  769);  AiriMty. 
Chicago,  M.  S  8t,  P.  R  Oo.  122  U.  8. 1  (81: 
1128);  Finl  Nat.  BankY.  Bhedd,  121  U.  8.  74, 
66  (80:  877,  881);  Dakota  Oo.  y.  Qlidd^,  118 
V.  8.  222, 226(28:  981,  982);  Eg  parte  Gutting, 
^  U.  8. 14,  21  (24:  49, 61);  3e  parte  Qoikreft, 
104  U.  8.  678  (26:  866). 

Ifeeere,  Clukrlea  M.  Oabomand  Sajnuel 
A*  I^jnde*  in  opposition: 

The  decree  from  which  this  appeal  is  prose- 
cuted was  not  a  Joint  decree  witnin  the  mean- 
ing of  the  rule  requiring  all  of  the  parties 
against  whom  a  Joint  decree  shall  be  rendered 
to  loin  in  the  appeal. 

Simpeon  y.  Oreeley,  87  U.  8.  20  Wall  167 

"    888);  GermainY.  Maeon,  79  U.  8. 12  Wall. 

i9  (20:  892);  Forgay  y.  Conrad,  47  U.  8.  6 
How.  201  (12:  404);  Brewtter  y.  Wakefield,  68 
TJ.  8.  22  How.  128  a6:  804);  MUner  y.  Meek, 
96  U.  8.  262  (24:  444);  Norwich  d  W.  R  Oo. 
y.  Johneon,  82  U.  a  16  WaU.  8(21:  118);  Todd 
▼.  DanieU,  41  U.  a  16  Pet  628  (10:  664). 

The  order  of  the  circuit  court  allowing  this 
appeal  amounts  to  a  sufficient  severance  of  the 
parties  to  authorize  the  prosecution  of  this  ap- 
peal in  the  name  of  Elwell  alone. 

Maetereon  v.  Bemdon,  77  U.  S.  10  WaU.  418 
(19:  964);  C^Dowd  y.  BuseeU,  81 U.  8. 14  Wall. 
402  (20:  867);  Sage  T.  Central  R  Oo.9BU.B. 
412  (28:  988). 

These  releases  of  error  were  not  necessary 
parts  of  the  record  on  this  appeal,  but  have 
become  material  because  of  wis  motion  and 
may  be  filed. 

Dakota  Oo,  y.  GHdden,  118  U.  8. 222  (28: 981). 

Elwell  had  no  power  or  authority  as  trustee 
In  the  second  mortgage  to  release  errors  and 
to  waive  the  riffht  to  appeal. 

Duncan  r.  Mobile  d  0.  B,  Oo.  2  Woods, 
642;  Bichter  y.  Jerome,  128  U.  8. 246(81: 186). 
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Mr.  JueUce  BUtehlbrd  deUvered  the  opin- 
ion of  the  court: 

This  case  grows  out  of  proceedings  which 
took  place  in  the  Circuit  Court  of  the  United 
8tates  for  the  Northern  District  of  Dlinois,  in 
the  suit  of  William  R  Fosdick  and  James  D. 
Fish,  mortgagees  in  trust,  against  The  Chicago, 
Danville  &  Yincennes  Railroad  Company  and 
others,  wherein  this  court,  in  Chicago,  D,  d  V, 
R  Oo.  v.  FMdick,  and  Same  v.  miidekoper, 
106  U.  a  47  [27:  47],  on  the  appeal  of  the 
railroad  company,  baa  under  review  decrees 
made  by  the  circuit  court  in  the  cause. 

The  suit  was  brought  March  27,  1876,  to 
foreclose  a  mortgage  executed  by  the  Com- 
pany, on  March  10, 1869.  to  Fosdick  and  Fish 
as  trustees,  to  secure  $3,600,000  of  bonds. 
The  defendants  in  the  bill  were  the  railroad 
company  and  James  W.  Elwell,  one  of  the 
two  trustees  (the  other  being  the  said  James 
D.  Fish),  in  a  second  mortgage  executed  by 
the  company  December  16,  1872,  to  secure 
$1,000,000  of  convertible  bonda  Elwell,  as 
such  trustee,  filed  a  cross-bill.  May  17,  1876, 
setting  up  a  default  in  the  payment  of  interest 
on  the  bonds  secured  by  the  second  mortgage, 
and  praying  for  a  foreclosure  of  it.  A  reaver 
was  appointed  May  20, 1876,  and  an  amended 
bin  was  filed  by  Fosdick  and  Fish  September 
14, 1876.  Answers  were  filed  bv  the  company 
and  by  Elwell  to  the  amended  bill,  and  answers 
to  the  srosB-bill  of  Elwell  by  the  company  and 
by  Fosdick  and  Fish.  The  cause  was  referred 
to  a  master,  whose  report,  made  June  24, 1876^ 
sustained  the  allegations  of  the  original  bill, 
and  fixed  the  amount  due  under  the  mortgage 
to  Fosdick  and  Fish  and  also  that  due  under 
the  mortgage  to  ElwelL  A  decree  of  foreclos- 
ure and  Side  was  entered  on  the  6th  of  De- 
cember, 1876.  The  property  was  sold  under 
that  decree  by  a  master,  Februaiy  7. 1877,  and 
was  purchased  by  Huidekoper  and  others,  a 
committee  of  the  first-mortgage  bondholders, 
the  purchase  price  being  ^1,460,000.  The 
purchasers  paid  in  cash  $862,600,  being  one 
fourth  of  their  bid,  and  petitioned  the  court 
on  February  17,  1877,  to  be  allowed  to  dis- 
charge the  remainder  of  their  bid  by  surren- 
dering $2,816,000  of  the  first-mortgage  bonds 
held  by  them,  and  to  be  let  into  possession  of 
the  property.  On  the  28d  of  February,  1877, 
Elwell  answered  this  petition,  denying  the 
right  of  the  purchasers  to  a  deed,  on  the  around 
that,  as  the  statute  of  Dlinois  provided  for  a 
redemption  at  any  time  within  fifteen  months 
after  the  sale,  he  ought  to  be  allowed  that  time 
in  which  to  ledeem  from  the  sale.  The  master 
made  to  the  court  a  report  of  the  sale,  the  court 
confirmed  the  report  on  the  12th  of  April,  1877, 
and,  on  the  16th  of  April,  1877,  the  master 
reported  that  he  had  executed  a  deed  to  the 
purchasers.  They  conveyed  the  property,  on 
the  28th  of  August,  1877,  to  The  Chicago  and 
Nashville  Railroad  Company,  a  corporation 
which  had  been  organized  on  the  7th  of  Feb- 
ruary, 1877,  and  which,  on  the  28th  ef  August. 
1877,  was  consolidated  with  an  Indiana  corpo- 
ration, by  the  name  of  The  Chicago  86  Eastern 
Illinois  Railroad  Company. 

The  decree  of  foredoeurt-  !]iade  December 
6. 1876,  was  reversed  by  this  court,  by  its  de- 
cision in  106  U.  8.,  ana  the  mandate  thereon, 
dated  May  IT,  1862,  wm  filed  in  Hie  circuit 
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court  on  the  26th  of  May,  1883.  The  grounds 
of  the  rerersal  were,  ^at  it  was  not  shown 
that  default  in  the  payment  of  interest  on  the 
bonds  had  been  coniloaed  for  six  months  prior 
to  the  filing  of  the  bill,  nor  that  the  trustee 
[502]  received  a  written  request  from  the  holders  of 
a  maiorit^  of  the  bonds  to  commence  proceed- 
ings lor  foreclosure,  as  piroTided  by  the  terms 
of  the  first  mortgage. 

After  the  cause^retumed  to  the  circuit  court, 
and  on  the  7th  of  July.  1882,  Fosdick  and  Fish 
filed  an  amended  and  supplemental  bill,  settine 
forth  (1)  that  there  had  mien  default,  continued 
more  than  six  months  after  presentation  and 
demand,  in  the  payment  of  Interest  coupons 
on  the  first-mortgaike  bonds;  and  (2)  that  a 
majority  of  the  bondholders,  being  the  holders 
of  more  than  02  per  cent  of  all  the  outstanding 
bonds,  had  in  wntinff  demanded  that  the  trus- 
tees immediately  dedare  the  principal  of  the 
bonds  due  and  payable,  and  obtain  a  final  de- 
cree to  approprmte  the  net  proceeds  of  the  sale 
of  the  property,  as  such  sale  was  confirmed, 
to  the  payment  of  the  first-mortcage  bonds  and 
Interest  thereon.  But  immediate  foreclosure 
for  the  full  amount  of  principal  and  interest 
was  prayed  for.  The  Chicago,  Danville  A 
Yincennes  Railroad  Company  demurred  to  the 
amended  and  supplemental  mil,  and  petitioned 
Uie  court  to  appoint  a  receiver  to  take  possession 
of  the  property  out  of  the  hands  of  The  Chi- 
cago and  £astem  niinois  Railroad  Company. 

The  Chicago  &  Eastern  Illinois  Railroad 
Company  was  made  a  party  defendant  to  the 
suit.  It  answered  the  amended  and  >up|^ 
mental  bill,  and  on  the  6th  of  December,  1882, 
filed  its  cross-bill  against  The  Chicago,  Danville 
&  Yincennes  Raflroad  Company,  Fosdick  and 
Fish,  trustees,  and  Elwell,  trustee.  The  ma- 
terial allegations  of  this  cross-bUl  were  as  fol- 
lows: The  purchasers  at  the  master's  nle  were 
bona  fide  purchasers  at  an  open  sale,  which 
was  attended  with  much  competition,  and  the 
property  brought  a  full  and  fair  price.  The 
sale  was  reported  by  the  master  and  was  con- 
firmed by  tne  court,  and  neither  The  Chicago, 
Danville  &  Yincennes  Railroad  Company  nor 
Elwell  had  ever  filed  exceptions  to  the  report 
cr  appealed  from  the  decree  of  confirmation. 
Kearly  all  of  the  $862,600  paid  by  the  pur- 
chasers at  the  mast^s  sale  had  been  paid  out 
to  creditors  of  The  Chicago,  Danville  &  Yin- 
cennes Railroad  Company,  under  decrees  of 
the  court.  A  large  part  of  that  amount  was 
contributed  by  the  holders  of  Indiana  Diviiion 
[503]  bonds,  wht>  were  strangers  to  the  record  and 
innocentjmrchasers  for  value.  On  September 
1, 1877,  The  Chicago  &  Eastern  Illinois  Rail- 
road Company  issued,  negotiated  and  put  in 
ffenend  circulation  $8,000,000  of  6  per  cent 
bonds,  secured  by  a  trust  deed  on  the  proper^ 
so  purchased  at  Uie  sale;  and  <»i  December  1, 
1877,  issued  $1,000,000  of  income  bonds.  The 
Chicago  ^  Eastern  Illinois  Railroad  Company 
had  fOso  issued  $8,000,000  of  capital  stock; 
and  by  consolidation  with  The  Danville  A 
Grape  Creek  Railroad  Company  had  incurred 
an  additional  bonded  debt  of  $760,000.  By 
means  of  certain  perpetual  leases  The  Chicago 
&  Eastern  Illinois  Railroad  Company  had  ac- 
quired additional  railroad,  and  had  also  buih 
certain  branches,  and  procured  additional  roll- 
ing stock     The  appw  from  the  foreclosure 
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decree  of  December  6,  1876,  was  aol  pnyed 
until  October  80, 1878,  and  was  not  perfected 
until  January  29,  1879.  During  the  five  years 
which  intervened  between  the  purchase  <v  the 
property  by  Huidekoper  and  others,  on  the 
7th  of  February,  1877,  and  March  6,  1882. 
when  the  decree  of  foreclosure  of  Deoemher 
6.  1876.  was  reversed  by  this  coon,  the 
$4,000,000  of  bonds  and  1^,000,000  of  camital 
stock  iisued  by  The  Chicago  &  Kastem  Dluiois 


Railroad  Company,  on  the  faith  of  iu  title  to 
the  property,  had  been  largely  dealt  In  mi  the 
stock  exchanges  of  Boston  and  New  Tork«  and 
had  so  far  changed  ownership  that,  oo  Mju^ 
6.  1882,  when  the  decree  of  foiedosore  was 
reversed,  nearly  aD  the  bonds  and  a  mMjadtj 
of  the  stock  were  owned  by  stimngers  to  Ike 
litigation,  who  had  purchased  in  good  fskh 
for  full  value. 

The  praver  of  the  cross-bill  was  that  the  title 
of  The  Chicago  A  Eastern  RliDols  BaHrowt 
Company,  and  of  its  stockholderB  and  bomd- 
holders,  to  tbeproperty  be  forever  qoieSed,  ss 
against  The  Cnicago,  DanviDe  A  Vinoc^Ks 
Railroad  Company,  Foadidc  and  Flab,  aad 
Elwell;  and  that  it  oe  decreed  that  The  Chicago 
Ss  Eastern  Dlinols  Railroad  Companv  had  ac- 
quired a  good  title  in  fee  simple  abaoliite  m 
against  eadi  of  the  defendants. 

Answers  were  filed  to  the  doasMI  by  each 
of  the  defendania,  and  repHcattooa  to  such 
answers;  and,  on  a  reference,  a  maater  look  a 
large  amount  of  testlmon  v  on  tta  tsvnaa  Waed. 
and  filed  the  sane,  with  his  report,  OB  die  iih 
of  June,  1881  • 

On  the  94tb  of  June.  1884,  The  NatioMl 
Ci^  Bank  of  Ottawa,  lufnol^  o  rorpormtfaa. 
filed  a  petition  as  the  owner  and  holder  of 

f  14,000  of  the  convertible  mortgage  booda  of 
he  Chicago,  Danville  A  Yincennea  Railroad 
Company,  secured  by  tta  mortgage  to  Flib 
and  ISlwdl,  praying  to  be  made  a  party  de> 
fendant  to  the  suit,  and  to  be  allowed  to  iW 
an  answer  In  the  suit,  on  the  ground  that  El- 
well was  not  properly  protecting  the  rigbtrof 
the  bank  in  the  premises. 

The  case  was  neard  on  all  the  pleadlnga  and 
proofs,  before  Judge  Blodgett,  and  on  the  90ih 
of  June.  1884,  a  decree  was  entered  flndiBg 
the  equities  of  the  cause  in  favor  of  tba  oria- 
inal  maintiffs  as  against  all  the  defendants  ei* 
cept  The  Chicago  &  Eastern  DUnols  Railroad 
Company,  and  also  finding  the  equitlea  of  the 
cause  in  favor  of  the  latter  company  by  reaaoo 
of  the  matters  set  forth  In  Its  crosa-hOLas 
against  all  of  the  defendants  theseta  Thm 
decree  also  contained  the  following  provWoos: 
"Ek  virtue  of  the  original  deed  of  Henry  W. 
Bishop,  master  in  dumcery,  dated  _Apnl  16» 
1877,  to  Huidekoper,  Shannon  and 


and  the  confirmation  thereof  by  tbia  coort. 
and  bv  the  subsequent  conveyance  bj  said 
Huidekoper,  Shannon  and  Doinlaoe  to  tba 
Chicago  &  Nashville  Raflroad  Oorapany,  oe 
August  28, 1877,  and  the  subsegoenl  cnnsoMs 
ation  between  the  Chicago  A  KaabviUa  Raflroad 
Company  and  the  State  Line  &  Ooriagaoa 
Railroad  Companv.  on  August  28,  1877^  aa 
forth  hi  Ita  crossbill,  the  Ohicaco  A  r 
nUnola  Raihroad  Company  acqalied  a 
and  hidefeaslble  tltla  te  aU  aad 
Illinois  DIviskm  of  said  Ghlcaff^ 
Yincennes  railroad,  as  herafaihafciei 
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described,  and  also  as  described  in  said  master's 
deed  of  April  16, 1877.  reference  being  thereto 
bad.  free  and  clear  of  all  lien,  claim,  title  or 
equity  of  any  kind  wbateyer  of  said  William 
R.  Fosdick,  James  D.  Fisb,  James  W.  Elwell, 
R  Biddle  Roberts  and  the  Chicago,  DanyUle 
&  Vincennes  Baflroad  Company,  or  either  of 
them,  or  any  of  the  bondholders,  stockholders 
or  creditors  of  said  Chicago,  Danvilla  Ss  Vin- 
cennes Railroad  Company,  or  any  persons 
claiming  by  or  ander  it  or  any  of  said  trustees. 
.    .    .    And  it  is  further  ordered  that  the 

Ktition  of  the  National  City  Bank  of  Ottawa, 
inois,  filed  herein  on  the  34tb  day  of  June, 
1884,  for  leaTe  to  intervene  herein  as  holders 
of  certain  second-mortgage  bonds  of  said 
Chicago,  Danville  &  Vincennes  Railroad  Com- 
panyTbedismiBsed  at  the  cost  of  said  petitioner, 
U  appearing  to  the  court  that  the  trustees  under 
saia  second  mortgage  are  parties  to  this  suit 
and  have  appeared  and  answered  herein,  and 
that  there  is  no  proof  showinff  that  said  trustees 
are  not  acting  in  good  faith. 

On  the  ll£  of  October,  1884,  The  National 
City  Bank  of  Ottawa  prayed  the  circuit  court 
for  leave  to  prosecute  an  appeal  in  its  own 
name  to  this  court  from  the  aeci^c  of  June  80, 
1884,  the  grounds  of  its  prayer  being  the  facts 
eet  forth  in  its  intervening  petition  of  June  24, 
1^4,  and  also  the  fact  that  such  decree  was 
entered  by  consent  of  all  the  parties  to  the 
record,  including  Elwell,  notwitnstandinff  the 
effect  of  the  decree  was  to  leave  the  Bank 
wholly  without  remedy  on  its  bonds,  while 
other  nolders  of  like  bonds  were  provided  for 
by  a  secret  agreement,  with  the  knowledge  and 
consent  of  fawell,  and  against  the  protest  of 
the  bank,  and  that  Elwell  had  refused  to  ap- 
peal from  such  decree. 

On  the  8d  of  August,  1886,  the  court  made 
an  order  authorizing  the  bank  to  appeal  from 
the  decree  of  June  80, 1884,  in  the  name  of 
James  W.  Elwell,  trustee,  on  executing  to  him 
an  indemnity  against  all  costs  and  expenses 
which  might  be  incurred.  The  appeal  thus 
allowed  was  not  perfected,  but  on  the  28th  of 
June,  1886,  the  court  entered  an  order  which 
recited  the  fact  that  the  bank  had  requested 
I3well,  as  trustee,  to  perfect  an  appeal  to  this 
court  from  the  decree  of  June  80, 1884,  and 
that  he  had  refused  to  comply  with  such  request; 
and  ordering  that  the  bank  have  leave  to  ap- 
peal from  that  decree  to  this  court,  in  the 
name  of  Elwell,  as  trustee,  on  condition  that  it 
should  ffive  a  bond  to  indemnify  Elwell,  and 
on  the  nirther  condition  that  the  bank,  or  some- 
one in  its  behalf,  should  give  the  usual  appeal 
bond,  in  the  sum  of  $1,0(K),  both  of  said  bonds 
to  be  filed  on  or  before  June  80, 1886.  Those 
bonds  were  duly  filed,  and  the  transcript  of  the 
record  was  filed  in  this  court  on  October  18, 
1886.  and  an  addition  thereto,  by  stipulation 
between  the  parties,  on  January  14,  1890. 
The  appeal  bond  runs  to  Fosdick  and  Fish, 
trustees,  "for  the  use  and  benefit  of  themselves 
and  for  the  use  and  benefit  of  each  and   all 

garties  afiPected  or  to  be  affected  by  the  appeal 
1  the  condition  hereunder  written  to  this  obli- 
gation.'' The  bond  recites  that  the  appeal  is 
mm  Uie  decree  of  June  80, 1884,  made  on  the 
original  and  supplemental  bills  of  Fosdick  and 
Fish,  the  crois-Ull  of  Elwell,  the  cross-bill  of 
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The  Chicago  A  Eastern  Illinois  RaOroad  Com- 
puryand  another  cross-bilL 

TIm  Chicago  Ss  Eastern  Illinois  Railroad 
Company  now  moves  to  dismiss  the  appeal 
of  mwfSn,  tmstee,  by  The  National  City  Bank 
of  Ottawa,  <m  the  ground,  among  others,  that 
Elwell,  trustee,  on  the  16th  of  Ckstoher,  1884, 
before  the  appeal  waa  allowed,  executed  and 
delivered  to  The  Chicago  ft  Eastern  Illinois 
Railroad  Company  a  ratten  release  of  all 
errors  had  or  committed  in  and  coneeming 
such  decree,  and  especially  releasing  and  waiv- 
ing his  right  as  such  trustee  to  appeal  from 
the  decree;  which  release,  on  the  15tn  of  Nov- 
ember, 1884,  was  filed  in  the  ofiice  of  the  clerk 
of  the  circuit  court  A  duly  certified  copy  of 
such  release  is  presented  to  this  court  as  part  of 
the  moving  papers.  Its  execution  and  authen- 
ticity are  not  denied  on  the  part  of  the  bank. 
It  is  entiUed  in  the  bill  filed  by  Fosdick  and 
Fish,  and  in  the  cross-bill  brought  by  The 
Chicago  Ss  Eastern  Illinois  Railro£i  Company. 
It  contains  this  statement: 

"Comes  now  James  W.  Elwell,  trustee,  etc., 
one  of  the  defendants  in  the  above-entitled 
cause  and  cross-cause,  and  says  that  of  the  one 
million  convertible  mortgage  bonds  referred  to 
in  said  original  bill,  secured  by  trust  deed,  of 
which  he  is  sole  trustee,  as  therein  charged, 
forty-five  of  said  bonds,  of  one  thousand  dol- 
lars each,  have  not  been  issued  by  the  company, 
and  are  now  deposited  with  the  clerk  of  said 
court.  Fifty-eight  of  said  bonds,  representing 
fifty -eight  thousand  dollars,  were  issued  in  ex- 
change for  coupona,  under  the  ftzadins;  contract 
or  sememe  referred  to  in  said  original  bill  and 
decree  That  aD  of  said  coupons  have  been 
paid  out  of  the  proceeds  of  sale  of  said  rail- 
road and  property,  as  provided  by  said  decree. 
And  that  the  holders  or  six  hundred  and  seven- 
teen of  the  balance  of  said  bonds,  amounting 
to  six  hundred  and  seventeen  thousand  dollars, 
do  not  desire  further  litigation  in  said  cause 
and  cross-cause;  and  that  the  holders  of  the 
balance  of  said  bonds  have  hitherto  declined  to 
contribute  to  the  cost  of  this  litigation,  or  to 
protect  him,  as  such  trustee,  agfunst  loss  or 
the  payment  of  costs  or  oounsm  fees.  Now, 
therefore,  the  said  James  W.  Elwell,  trustee, 
as  in  said  trust  deed  provided,  representing  the 
bondholders  in  said  deed  mentioned,  for  nim- 
scdf  as  such- trustee,  releases  all  errors  whatso- 
ever had  or  committed  in  or  concerning  the  de- 
cree entered  in  the  aforesaid  cause  and  cross- 
cause  by  said  court  on  the  thirtieth  (80th)  day 
of  June,  A.  D.  1884,  and  in  and  about  the 
proceedings  in  said  cause  leading  to  said  de- 
cree, and  especially  releases  all  nis  right,  as 
audi  trustee,  of  appeal  from  said  decree  and 
proceedings,  without  intending,  however,  to 
prejudice  the  right  of  the  holders  of  any  of 
said  convertible  mortgage  bonds  to  enforce  the 
payment  of  their  sua  bonds,  or  any  part 
thereof." 

It  is  contended  for  the  bank  that  Elwell  had 
no  authority,  as  trustee  in  the  second  mortgage, 
to  release  errors  in  the  foreclosure  proceedings 
or  in  the  decree  and  to  waive  the  right  to  ap- 
peal from  the  decree;  that  his  attempt  to  do  so 
was  a  breach  of  trust,  and  outside  of  the  pow- 
ers and  duties  conferred  upon  him  by  the  trust 
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deed;  and  that  the  Telease  does  not  bar  the 
rif>:ht  of  the  bank,  as  the  holder  of  bonds  se- 
cured by  the  tmst  deed  to  Elwell  and  Fish,  to 
{)rosecute  this  appeal  by  the  leave  of  the  court, 
n  the  name  of  Eiwell,  nor  furnish  any  reason 
for  dismissing  it.  In  the  petition  of  interven- 
tion filed  by  the  bank  on  the  24th  of  June, 
1884,  six  days  before  the  final  decree  was  en- 
tered, it  was  alleged  ''that  neither  before  the 
rendition  of  the  final  decree  in  this  cause  in 
this  court,  nor  after  its  reversal  by  the  supreme 
court,  has  the  said  Elwell  shown  any  diligence 
or  attempted  to  make  any  arrangement  to  pre- 
vent a  sacrifice  of  the  interests  of  your  peti- 
tioner and  others  similarly  situated;"  and  "that, 
unless  it  shall  be  permitted  to  become  a  partv 
to  this  suit  and  file  its  answer  therein,  It  will 
lose  its  rights  in  the  premises  under  some  col- 
lusive compromise  or  colorable  sale,  or  through 
the  indifference  or  neglect  of  the  said  Elwell." 
The  court  denied  the  prayer  of  the  intervening 
petition  of  the  bank,  stating  "that  the  trustees 
under  said  second  morteage  are  parties  to  this 
suit  and  have appearedand  answered  herein, 
and  that  there  is  no  proof  showing  that  said 
trustees  are  not  acting  in  good  faith." 

It  thus  appears  that  the  court  passed  upon 
the  question  of  collusion  on  the  psSrt  of  Elwell, 
and  held  that  the  bank  was  bound  by  the  acts 
of  Elwell,  representing  it  as  trustee.  Ko  ac- 
tion was  taken  bv  the  bank  to  appeal  for  moi^e 
than  three  months.  By  an  order  made  Au- 
gust 8, 1SB6,  it  was  allowed  to  appeal  in  the 
name  of  Elwell,  trustee,  but  it  niiled  to  per- 
fect any  appeal  under  such  allowance.  Such 
appeal  was  re-allowed^on  the  28th  of  June, 
1886,  and  was  perfect^  on  the  80th  of  June, 
1886,  bein^  exactly  two  years  after  the  entry 
of  the  final  decree  and  the  last  day  on  which 
the  appeal  could  be  taken.  Meantime,  by  an 
instrument  executed  in  October,  1884.  and  filed 
in  the  circuit  court  in  November,  1884,  at  a 
time  when  no  appeal  was  pending  from  the 
decree,  the  release  of  errors  was  executed  by 
Elwell,  trustee. 

We  are  of  opinion  that  this  release  bound  all 
bondholders  represented  l^  ElwelL  It  appears 
by  the  release  that  only  956  of  the  convertible 
bonds  were  issued;  that  68  were  issued  in  ex- 
change for  coupons,  all  of  which  coupons  had 
been  paid  out  of  the  proceeds  of  the  sale  of  the 
property;  that,  of  the  remaining  897,  the  hold- 
ers of  617  did  not  desire  further  litigation;  and 
that  the  holders  of  the  remaining  280  had 
hitherto  declined  to  contribute  to  tne  cost  of 
the  litigation  or  to  protect  the  trustee  against 
loss  or  the  piiyment  of  costs  or  counsel  fees. 
No  substantial  reasons  appear  for  permitting 
the  bank,  as  the  holder  of  only  $14,000  of  the 
bonds,  to  defeat  the  plainly  expressed  will  of 
the  holders  of  the  remainder.  Sage  v.  Central 
B.  a>.  99  U.  6.  884  [26:  894]. 

The  allegation  of  neglect  or  collusion  on  the 
part  of  Elwell,  as  trustee,  was  found  by  the 
circuit  court  to  be  untrue.  The  trustee  repre- 
sented the  bondholders  not  only  in  the  proceed- 
ingi  which  resulted  in  the  entry  of  the  decree, 
BO  that  the  bondholders  were  not  necessary 
parties,  but  he  also  bound  them  by  his  release 
of  errors.  His  relations  to  them  had  not 
changed  between  the  time  of  the  entry  of  the 
decree  and  the  time  of  the  execution  of  the 
release.    Sham  v.  LUtU  Boek  d  It,  8.RCf» 
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100  U.  a  606,  611,  618  P6:  757,  7SS,  796]; 
lira  Nat.  Bank  t.  Skedi^  121  V.  8.  74,  86 
[80:  SB2]:Barne$Y.  Chieago^  M.  S  3L  P.  R, 
Uo,  122  U.  8.  1  [81:  11281 

The  release  of  errors,  although  noC  found  im 
the  transcript  of  the  record.  Is  (noperij  broogbt 
before  this  court,  for  the  purpose  for  which  il 
is  presented.  In  Dakota  09.  y.  OUddem^  US 
U.  8.  222,  225  [28:  981,  982],  this  court, 
ing  by  Mr.  Justice  Miller,  said:  "But  thi 
is  compelled,  as  all  courts  are,  to  ncesre  evi- 
dence dehon  the  record  affecting  thdr  proceed* 
ings  in  a  case  before  them  on  error  or  appeal. 
The  death  of  one  of  the  partiea  after  a  writ  of 
error  or  api>eal  requires  anew  proceeding  to 
supply  its  place.  The  traiMfer  of  the  In- 
terest of  one  of  the  parties  by  aorignmenl  or 
by  a  Judicial  proceeoing  in  another  coort,  as 
in  bankruptcy  or  otherwise,  ii  hroogfat  to  the 
attention  of  the  court  bv  evidence  oatikle  of 
the  original  record,  and  acted  on.  A  release 
of  errors  may  be  filed  as  a  bar  to  the  writ.  ▲ 
settlement  of  tlie  controversy,  with  an  agree- 
ment to  dismiss  the  appeal  or  writ  of  cfror,  or 
any  stipulation  as  to  proceedings  in  this  eooi^ 
signed  by  the  parties,  will  he  enforced." 

^y  the  provisicms  of  the  mortgage  to  Elwcfl, 
he,  as  trustee,  could  proceed  to  oolleet  tbt 
mortgage  debt,  by  litigation  or  otherwise,  only 
at  the  request  of  the  holders  of  a  majority  of 
the  bonds.  As  appears  from  the  tenno  of  tba 
release,  and  is  not  controverted,  the  majority 
of  such  holders  desired  the  Htlgatioo  to  oeaaa. 
Tbe  trustee  was  authorised  to  put  an  end  to  it, 
and  his  waiver  of  an  appeal  bmds  aO  who  act 
in  his  name  as  trustee.  The  hank  wasnota 
par^  to  the  suit,  and  its  right  to  appeal  &^ 
pended  entirely  upon  the  action  of  the  trustee. 
JBx  parte  CutHng,  94  U.  8.  14.  21  [24:  49.61]: 
BxparUCoeker€ft,10ilJ.B.6m[»:S^].  All 
that  the  circuit  court  did  w^  to  allow  this  bank 
to  appeal  in  the  naine  of  the  trustee.  Tbe  haak 
is  bound  by  all  the  preceding  acts  of  tbe  tni»> 
tee,  done  in  good  faith.  On  the  facta  of  the 
case,  the  api^  must  be  considered  as  ttke  a|^ 
peal  of  the  trustee,  and  as  barred  by  hia  rejeaie 
executed  long  before  the  appeal  was  craDled. 

The  result  is  that  the  appiu  must  U  tftimimai, 
and  it  is  eo  ordered. 

Mr.  Chief  Justice  Foller,  having  been  of 
counsel  in  this  case,  did  not  rit  in  Uor  take  aay 
part  in  its  decision. 


DAVm  a  WHTTTEMORS,  AppL, 

9. 

AM08KEAG  NATIONAL  BANK  ar 
OSee&O.  Beporter%  ed.  Mr-fiaiU 


Jurisdiction  ef  circuit  court  ef  metiot^ 
national  bank— jurisdiction  of  Ms  ewrf— 
ichere  national  banks  maif  bs  sued  sen.  StO$, 
StS9,  U  ABes.  Stai.'-practics. 

L   Wbere,in  an  aotioo  hrastool^oMvQf  aa^ 
tional  bank  In  behalf  of  hlmoetf  and 


OOMTt  d^HMfldlfHF  on  pOV^itt  I 

Bmor7  v.  Oreeoough,  1:  MB. 

JwisdlctUm  of  state  and  Umosd 
territonf  amd  efonse^  Ise  aote  lo  U.  fll  v. 
4:404. 
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holders  ••  ndgbt  jotn  thereto,  ag»liifi  the  hank 
and  Its  directors,  all  the  parties  are  ottdxeiis  of  the 
District  of  New  Hampshire  and  the  hank  is  Iooa- 
ted  thereto,  the  oiroult  oourt  for  that  district  has 
no  Jurisdiction. 
2.  This  ooort  has  appellate  jurisdiction  to  deter- 
mine whether  the  droult  court  had  original  Ju- 
risdiction. 

8.  Prior  to  July  12,1888,  suits  might  he  brought  b7 
or  against  national  hanks  to  the  circuit  courts  of 
the  United  States  to  the  district  where  the  banks 
were  located,  but  by  the  Act  of  that  date  the  ju- 
risdiction for  suits  thereafter  brought  by  or 
against  national  banks,  except  suits  between 
them  and  the  United  States,  or  Its  officers  and 
agents,  must  be  the  same  as,  and  not  other  than, 
the  jurisdiction  for  suits  by  or  against  banks  not 
organised  under  any  law  of  the  United  States.  88 
Stat.  108;  188,  chap.  200,  sec  4 

4.  The  salt  cannot  be  retained  by  reason  of  any- 
thing contained  to  sections  fiSOO,  6888,  Bev.  Stat. 

1^  As  the  droult  oourt  had  no  jurisdiction  to  this 
case,  but  dtanlssed  the  bill  upon  another  ground, 
this  court  reverses  the  decree  of  the  circuit  court 
with  a  direction  to  dismiss  the  bill  for  want  of  ju- 
risdiction. 

[Ko.  819.] 

Argued  Mbu^  go,  1890.  Decided  March  SI,  1890. 

APPBAL  from  a  decree  of  the  drcult  Court 
of  the  United  States  for  the  District  of  New 
Hampshire  dismiasing  a  suit  br  a  stockholder 
against  a  National  &nk.  Its  directors  and  its 
cashier  to  reooyer  moneys  loet  bj  their  illegal 
conduct  Betereed,  with  direction  to  the  Circuit 
Oewrt  to  diemiufoT  want  of  juriedietion. 

The  facts  are  stated  lo  the  opinion. 

Meetre.  Frederick  P,  Fieh  and  Thos.  L. 
IilTermore»  for  appellees,  in  favor  of  motion : 

The  objection  of  want  of  Jurisdiction  may  be 
raised  at  anj  stage  of  the  case,  and  it  is  not 
necessary  to  plead  it*  except  to  contradict  the 
record. 

Sullivan  r.  Fulton  Steamboat  €h.  10  U.  8.  6 
Wheat  460  (6:  802);  Peale  v.  Phippe,  55  U.  8. 
14  How.  869  a4: 459);  Mieeieeippi  dR.R.  Boom 
Oo.  y.  Pattereon,  98  U.  8. 408(25: 200);  Gracey. 
Am.  Cent,  Ine.  Oo,  109  U.  8. 278  (27: 982);  Sor- 
tog  y.  Memory,  116  U.  8.  688  (29:  725). 

Jurisdiction  must  appear  affirmatively  im  the 
record. 

Turner  t.  Bank  ef  N.  A.  4  U.  8.  4  Dall.  8 
(1:  718);  St  parte  Smith,  1^4  U.  8.465(24:  165); 
Boberteon  t.  Ceaee,  97  U.  8.  646  (U-  ^061); 
Grace  y.  Am.  Cent.  Inc.  Ce.  109  17.  8.  278 
(27:  9»^;  Ben  y.  Preeton.  Ill  U.  8.  252 
(28:  419). 

The  Act  of  July  12, 1882,  chap.  290,  sec.  4, 
repealed  clause  10  of  section  629  of  tbe  Revised 
Btatutes,  which  gave  the  circuit  court  Jurisdic- 
tion of  suits  by  or  against  national  banks,  and 
the  mere  fact  that  a  national  buik  la  a  p^rtj  no 
longer  gives  jurisdiction. 

Leather  Wre,  Bank  y.  Ctfoper,  120  U.  A.  TI8 
(80:  816);  Jefereon  Nat.  Bank  y.  Fore,  2«  ^tO. 
Rep.  909;  Union  Nat.  fiank  y.  Miller  a  '^ed. 
Reo.  708. 

Revised  8ta;dteB»  sec  6289,  has  bo  refersMt 
lo  misapplication  of  funds  l^  the  directoit  of 
a  national  bank. 

Brinckerhqf  y.  Boetwick,  88  N.  T.  68;  Oe 
way  y.  HaUey,  44  K.  J.  L.  462;  IWriMm  v. 
Com.  Nat,  Bunk,  88  Fed.  Re|i.  888. 

The  willful  misapplication  referred  to  ii  me 
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tion  6209  must  be  for  the  benefit  of  the  direc- 
tors, and  not  for  the  benefit  of  the  bank,  a» 
charged  in  this  case. 

U.  S.  V.  Brition.  107  U.  8.  665  (27:  520):  U. 
8.  y.  Harper,  38  Fed.  Rep.  471. 

Mr.  H.  G.  Wood  for  appellant.  In  opposi- 
tion. 

Mr.    Chiif  JutHce  Fuller   delivered  the      [5281 
opinion  of  the  court: 

David  C.  Whittemore,  of  Manchester,  in  the 
District  of  New  Hampshire,  in  his  own  behalf 
and  in  behalf  of  such  stockholders  of  the 
Amoskeag  National  Bank,  a  corporation  duly 
establish^  under  the  laws  of  the  United 
States  and  having  its  principal  place  of  busi- 
ness at  said  Manchester.'as  might  Join  therein, 
brought  his  bill  of  complaint.  May  9,  1885, 
against  the  Amoekeag  National  Bans,  Moody 
CKirrier,  George  B.  Chandler,  David  B.Vamej, 
John  B.  Yanck,  Henry  Chandler,  John  S. 
Kidder,  Edson  Hill  and  Reed  P.  Silver,  all  of 
Manchester,  in  said  district,  six  of  them  direct- 
ors, one  of  them  the  cashier  and  the  other  a 
former  director  of  said  Bank,  alleging  in  sub- 
stance that  complainant  was  the  owner  of  five 
shares  of  the  capital  stoek  of  the  Bank;  that  in 

1875,  a  firm  a^led  Dunn,  Harris  &  Co.  was 
adjudicated  bankrupt  bv  the  United  States 
District  Court  for  said  District  of  New  Hamp- 
shire and  an  assignee  appointed,  being  indebted 
at  the  time  to  the  Bank  in  the  sum  of  one 
thousand  dollars,  and  one  of  the  members  of 
the  firm,  Cyrus  Dunn,  being  indebted  to  the 
Bank  in  the  sum  of  five  thousand  dollars;  that 
the  firm  offered  a  composition  of  fifteen  per 
cent  to  their  creditors,  and  Cyrus  Dunn  of- 
fered a  composition  of  twenty  per  cent  to  bis 
creditors;  that  the  Bank,  uy  a  vote  of  its 
directors,  constituted  one  of  their  number  its 
agent  In  the  bankruptcy  proceedings,  and  he 
entered  into  an  agreement  with  Cyrus  Dunn 
that,  in  considerauon  that  the  Bank  should 
furnish  him  with  money  sufficient  to  carry  out 
the  compromise,  he  would  pay  the  agent  of 
the  Bank  a  sum  equal  to  the  sum  due  to  ths 
Bank;  that  in  pursuance  of  this  agreement,  the 
Bank  advanced  from  its  funds  a  large  sum 
without  security,  in  doinf^  which  the  directors 
and  officers  violated  their  duties  and  obliga- 
tions to  the  Bank's  stockholders,  and  their  acts 
were  in  violation  of  the  charter  of  the  Bank 
and  the  laws  of  the  United  States;  that  the 
sum  advanced  was  used  in  purchasing  claims 
against  Cyrus  Dunn;  that  the  conipromise  was 
confirmea,  and  the  property  of  Cyrus  Dunn 
conveyed  by  the  assignee  to  the  agent  of  the 

Bank,  and  by  him  to  the  Bank;  that  after-      [5291 
wards  the  composition  was  set  aside  and  the 
assignee  brought  suit  against  the  Bank  to  re- 
cover thft  property,  which  was  decided  by  tlie 
district  court  in  favor  of  the  assignee;  that  in 

1876,  a  note  was  given  to  the  Bank  si^ed  by 
two  of  ite  directors  and  Cyrus  Dunn  or  the  in- 
solvent Arm,  for  the  money  advanced  by  snid 
Bank  in  excess  of  what  was  receivef^  from  the 
lalg^ee,  and  this  note  was  include^a  ^  part  of 
the  m6^a  of  the  Bank;  and  Vnat  the  Bank  has 
made  w^  attempt  to  collect  the  note,  and  has 
expended  l"^ge  sums  of  money  in  defense  of  its 
illegal  Acts;  and  complainant  prays  that  the 
respondents,  the  directors  of  the  Bank,  may  be 

'  decreer*  ^  «>*^  ^  ^^  Bank  whatever  it  may 
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baTe  lost  br  nMon  of  tbli  Illegal  ooDduct;  and 
that  a  recefyer maybe  appointed  to  collect  aald 
note,  and  for  sijch  other  relief  as  may  be  Juat, 
etc.  The  bfll  was  demurred  to  by  the  respond- 
ents, and  the  demurrer  sustained  upon  the 
around  that  the  plaintiff  could  not  maintain 
nis  bill  beotuse  of  his  failure  to  bring  himself 
within  Equity  Rule  94;  and  thereupon  a  de- 
cree was  entered  dismissing  the  bill  with  costs, 
and  an  appeal  was  prayed  to  this  court 

All  the  {Mtfties  were  citizens  of  the  District 
of  New  Hampshire,  and  the  Bank  was  located 
therein;  and  in  our  judgment  the  circuit  court 
for  that  district  had  no  jurisdiction.  A  motion 
to  dismiss  the  appeal  on  this  ground  has  here- 
tofore been  made,  but  was  overruled,  as  this 
court  undoubtedly  has  appellate  jiuisdiction  to 
determine  whether  the  circuit  court  had  orig- 
inal jurisdiction. 

Prior  to  July  12, 1882,  suits  miffht  be  brought 
by  or  against  national  banks  m  the  circuit 
courts  of  the  United  States  in  the  district 
where  the  banks  were  located,  but  by  the  Act 
of  that  date  it  was  provided  that  *'  the  jarisdic- 
tion  for  suits  hereafter  brought  by  or  against 
any  association  established  under  any  «aw  pro- 
viaing  for  national  banking  associations,  ex- 
cept miits  between  them  and  the  United  States, 
or  its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits  by 
or  against  banks  not  organized  under  any  law 
of  we  Onited  States,  which  do  or  might  do 
bankine  business  where  such  national  banking 
associations  may  be  doing  business  when  such 
suiu  may  be  begun.**  &  Stat.  102, 168,  chap. 
390,  sec.  4, 

But  counsel  for  complainant  claims  that  the 
circuit  court  had  jurisdiction  under  gg  5209 
and  6289  of  the  Kevised  Statutes.  Seciioa 
6209  prescribes  punishment  for  the  enibeczle- 
ment,  abstraction  or  willful  misapplication  of 
any  of  the  moneys,  funds  or  credits  of  a  na- 
tional banking  association,  by  any  president, 
director,  cashfer,  teller,  clerk  or  agent  thereof, 
and  for  other  acts  done  without  authority  of 
the  directors,  with  intent  to  defraud  the  bank; 
and  section  6289  provides  for  a  suit  by  thecomp- 
troUer  of  the  currency  to  forfeit  the  franchises 
of  national  banks  for  the  intentional  violation 
by  their  directors,  or  the  intentional  permission 
l^  them  of  such  violation  br  any  of  the  offi- 
cers, agents  or  servants  of  the  association,  of 
any  of  the  provisions  of  the  title  of  the  Revised 
Statutes  relating  to  national  banks.  This  bill 
obviously  cannot  be  retained  by  reason  of  any- 
thing contained  in  those  sections. 

As  the  Circuit  Court  had  no  jurisdiction,  but 
dismissed  the  bill  upon  another  ground,  we  re- 
verse iti  decree,  with  a  direction  to  dwniu  the 
bill  for  want  cfjuriedietion. 


BVELINB  L.  HATHAWAY,  Bx'r'x,  W- 

in  Err., 
t, 

THE  FIRST  NATIONAL  BANE  OF 
CAMBRIDGE. 

(8ee&aBeporter*fted.  4M-SD8J 

Errore  infndinge  effaeP-4n  finding  ef  law — 
eourt,  when  eoUjM4ffe  of  facte— rtfueal  to  find 
incidental  facte— ratification  ef  aoenfe  acte. 
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1.  Arron  In  tba  flndtnga  of  fael  bj  ttie 
not  sttbjeoi  to  ievislon  by  this  oourt,  if 
any  evidenea  upon  which  soeh  <~««f  eoaM  ba 


In  sabstanoe,  to  tba  same  thtar  as  the  aUcged 
ror  In  flndlnf  as  a  matter  of  law  tiiat  the 
of  faot  stated  oould  lawfollj  be  made 
evideooe  admitted  and  oonsiderad. 


a.  Where  the  case  Is  tried  b7  the  eoiiri« 
jvajt  It  Is,  Uke  a  jury,  the  sole  Jodce  of  tte 
billtj  of  the  wttaeane,  and  the  Questions  of  taett 
on  the  evldenoe,  where  there  Is  aaj  evktenoa  la 
justtfj  the  findings. 

4  The  refosal  of  the  oourt  to  find  Immaterial  or 
Incidental  facts,  amoontlng  oolj  to  ovidaooe 
bearing  oo  the  altlmate  facta  foimd*  la  not  a 
proper  subject  of  review. 

1^  Where  the  action  Is  thought  for  the  slkifd 
wrongful  acts  of  the  defendant  In  selling  certaJa 
bonds  of  plaintiff  and  using  the  prooeeds  to  pay 
the  notes  of  one  Hubbard.  If  Hubbard,  by  aiw 
rangement  between  him  and  plaintUE*  had  sa- 
thority  to  and  did  consent  to  tooh  acts,  and  the 
plaintiff,  having  full  knowledge  of  the  tniMio 
tions,  ratified  and  confirmed  what  waa  dooa,  ha 
cannot  maintain  the  action. 

[No.  228.] 

Argued  March  $0,  MJ,  1890.  Decided  March  SJ. 

J890. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
Sutea  for  the  District  of  Maasachusetts  to 
review  a  judgment  for  defendant  in  an 
for  the  conversion  of  certain  bonds  of 
States  with  the  interest  coupons  thereoo.  4f 
firmed. 

The  facta  are  stated  in  the  oi^nion. 

Meeere,  Duane  E.  Fox  and  L,  2>.  Konie^ 
for  plaintiff  in  error: 

One  of  the  sureties  to  a  bond  enaed  hia  name; 
this  avoided  the  bond  as  to  a  snietj  doc  ia> 
formed  of  the  erasure. 

Bmith  V.  17.  A  60  U.  aS  WalL  %19  07:788)1 

The  alteration  of  the  date  on  commercial 
paper,  if  made  without  conaent  of  the  partj 
sought  to  be  charged,  extinguishes  his  llahuity. 

WoodY.SteeU,19t.  8.  6  Wall  80  aS:  Tiff); 
Brink  t.  F^eoff,  40  Mich.  611;  Brandt,  SuetT 
and  Guar.  70,  80;  Miller  t.  Stewofi,  SI  U.  8.  • 
Wheat  70S,  708  (6: 106, 107);  Oakiog  t.  Aspin^ 
waUj  4  N.  Y.  617;  Whitcher  v.  lfd^6  Bam.  A 

C.  260;   JMbin  v.  Bra^,  17  Weod.  40; 
Wright  V.  Johneon,  8  Wend.  612. 

The  surety  must  be  consulted,  and  oooaeotK 
otherwise  the  change  of  the  agraemeot  wlU  dis- 
charge him. 

Caico  y.  Dadee^'n  N.  T.  211, 216, 217:  Asas 
V.  Jonee,  76  N.  Y.  274. 278. 270;  Oiurai  8Umm 
JVae.  €h.  v.  Bolt,  6  C.  B.  N.  8. 005. 606;  Bnndt, 
Surety  and  Guar.  ^  881,  888.  846;  Betkume  t. 
Dozier,  10  Ga.  286;  Atlanta  Nat.  Bank  v.  Do^ 
laee,  51  Ga.  206;  Sowan  v.  Sharjire  Rifie  Oo.  tl 
Conn.  22,  24;  Manvfaehtrcre  Bank  v.  CUr.  80 
Me.  188;  Fay  v.  Smith,  1  Allen,  477;  HarA  v. 
mepper,  28  Ohio  St.  200;  Qardnor  v.  IfoM,  • 
El.  &  Bl.  80. 

The  sale  of  the  bonda,  under  tba  drcmi- 
stances  of  this  case,  was  an  unlawful 
sion  of  them. 

SmiUi,  V.  Sheldon,  86  Mich.  48;  Pitret  v. 
famin,  14  Pick.  866;  Jokneon  T.  Stear,  16  a 

D.  N.  8.  881. 

Plaintiff  is  not  estopped  firom  queatkxxlnf 
defendant's  right  to  malce  sale  of  the  boeda. 


1889. 


Hathaway  t.  Fibst  Nttiohal  Bavk  of  Cambbidob. 
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Ckmb9  T.  BcoU.  19  ADen,  498;  FiUgerald  t. 
BUx^er,  82  Aik.  7i2;  Ingram  ▼.  i7ar<f,  48  Pa. 
880;  8imp$on  ▼.  i\;0r«em.  81  IndL  6. 

JfeMTV.  Oeori^  F.  Ho»r  and  Wm,  Goitan 
for  defendant  in  error. 

Mr.  Juitice  Blaiehford  delivered  theopin- 
ion  of  the  court: 

This  is  an  action  at  Uiw,  brought  in  the  Cir- 
cuit Court  of  the  Uuited  States  for  the  District 
of  Massachusetts,  by  a  writ,  dated  September 
22,  1881,  bv  James  S.  P.  Hathaway  against 
The  First  National  Bank  of  Cambridge,  a  na- 
tional banking  corporation. 

The  declaration  contains  three  counts  in  tort, 
the  substance  of  which  is  that  the  defendant 
had  converted  to  its  own  use  certain  bonds  of 
the  United  States,  with  the  interest  coupons 
thereon,  the  property  of  the  plaintiff;  and  that 
it  had  converted  to  its.own  use  the  proceeds  of 
the  unlawful  and  unauthorized  sale  by  it  of 
such  bonds,  with  the  coupons  thereon,  the 

1>roperty  of  the  plaintiff;  and  that  it  had  un- 
awfully  sold  such  bonds,  with  the  interest 
coupons  thereon,  the  property  of  the  plaintiff, 
and  converted  the  proceeas  to  its  own  use.  The 
bonds  were  seven  bonds  of  $1,000  each,  com- 
monly called  5-20  bonds,  with  interest  coupons 
attached;  five  of  the  same  bonds,  of  $500  each, 
with  coupons;  and  five  of  the  same  bonds,  of 
$100  each,  with  coupons. 

The  declaration  also  contains  twe  counts  in 
contract,  one  for  money  received  by  the  de- 
fendant for  the  sale  of  tne  bonds,  and  for  in- 
terest on  the  money  so  received,  from  the  time 
of  the  sale.  The  second  count  in  contract  al- 
leges that  Qilbert  Hathaway,  the  father  of  the 
plaintiff,  in  1865,  placed  with  the  defendant 
and  in  the  hands  of  its  cashier  certain  bonds, 
his  property,  which  were  to  stand  as  collateral 
security  for  the  payment  of  certain  notes  which 
might  become  due  to  the  defendant  from  one 
Appleton  Hubbard;  that  those  bonds  were  af- 
terwards converted  by  the  defendant  into  such 
5-20  bonds,  and  thenceforth,  by  agreement  of 
the  parties,  the  5-20  bonds  were  to  be  held  by 
the  defendant  as  collateral  security  for  the  pay- 
ment of  any  notes  which  might  thereafter  tie- 
come  due  to  the  defendant  from  Hubbard;  that 
certain  notes  were  afterwards  made  by  Hub- 
bard to  the  defendant,  for  which  the  bonds 
were  to  stand  as  collateral  security,  but  only  on 
the  eipress  agreement  by  the  defendant  that  it 
had  no  right  to  sell  or  dispose  of  any  of  the 
bonds,  except  upon  and  after  the  maturity  and 
nonpayment  by  Hubbard  of  such  notes,  and 
then  only  to  such  an  amount  as  would  be  suf- 
ficient to  pay  any  overdue  and  unpaid  note; 
that  the  defendant  knew  that  the  bonds  were 
the  property  of  Gilbert  Hathaway,  and  not  the 
property  of  Hubbard;  that  Hathaway  died  in 
1871,  and  the  plaintiff,  as  residuary  legatee  un- 
der bis  will,  which  had  been  duly  proved,  be- 
came the  owner  of  the  bonds  and  coupons;  that 
the  defendant  agreed  with  Qilbert  Hathaway, 
and  after  his  death  agreed  with  the  plaintiff,  to 
keep  the  bonds  safely  and  return  them  to  the 
plaintiff  on  his  demand  therefor,  subject  only 
to  the  rifirht  to  sell  sufficient  of  them  to  pay 
any  overdue  and  unpaid  note  of  Hubbard,  for 
which  the  bonds  were  so  held  as  collateral  se- 
curity; that  the  defendant  sold  all  of  the  bonds 
at  a  ume  when  no  note  of  Hubbard  was  due 


and  unpaid  to  it,  and  when  it  had  no  right  to 
sell  the  same;  and  that  the  defendant  owes  the 
plaintiff  $20,000,  for  the  proceeds  of  the  sale  of 
such  bonds,  and  for  the  interest  coupons  at- 
tached thereto,  and  for  interest  on  such  pro- 
ceeds from  May  1, 1879,  when  the  same  was 
demanded  by  the  plaintiff  from  the  defendant, 
and  which  the  defendant  then  refused  to  pay 
to  the  plaintiff. 

The  answer  of  the  defendant  denies  all  the 
allegations  of  the  writ  and  the  declaration,  and 
sets  up  that  whatever  bonds  were  sold  by  it 
were  rightfully  sold;  that  it  had  the  legal  nght 
to  retain  whatever  money  it  had  retained  from 
the  proceeds  of  the  sale  of  any  of  the  bonds; 
and  that  whatever  of  the  acts  complained  oi 
were  done  by  the  defendant  were  done  by  the 
consent  of  the  plaintiff,  so  far  as  his  consent 
was  necessary  and  proper  to  the  validity  of 
such  acts,  and  were  ratified  by  the  plaintiff,  so 
far  as  he  had  any  interest  therein. 

There  was  a  trial  in  1888  by  a  jury,  which 
failed  to  agree  on  a  verdict.  In  September, 
1885,  by  a  written  stipulation,  a  trial  by  a  jury 
waived,  and  the  case  was  tried  by  the  court 


was 


184  U.  & 


U.  S..  Book  88. 


without  a  Jury.    On  the  16th  of  January,  1886, 
the  court  found  as  facts: 

(1)  That,  prior  to  April  24,  1879,  the  plaln- 
tifrs  testator  delivered  to  Appleton  Hubbard, 
of  Cambridge,  certain  bonds  of  the  United 
States  amounting,  at  their  face  value,  to  $10,- 
000,  with  power  and  authority  to  dispose  of 
them  and  to  deal  with  them  in  the  manner  in 
which  the  same  were  disposed  of  and  dealt  with 
by  said  Hubbard,  as  hereinafter  stated; 

(2)  That,  after  such  deliveiy,  Hubbard 
pledged  them  to  the  defendant  as  collateral  se- 
curity for  the  payment  of  twenty-five  promis- 
sory notes  made  by  said  Hubbard  and  payable 
to  and  owned  by  the  defendant,  which  notes 
were  in  the  whole  for  the  sum  of  $10,000,  and 
were  to  mature  on  different  days  from  the  24th 
of  April,  1879,  to  the  5th  of  August,  1879; 

; ;« lliat,  on  the  24th  of  April,  1879,  Hub- 
bard agreed  with  the  defendant  that  said  bonda 
should  be  sold  and  the  proceeds  invested  in 
other  bonds  of  the  United  States; 

(4)  That,  on  the  25th  of  April,  1879.  the  de- 
fendant sold  said  bonds  and  received  for  them 
the  sum  of  $10,156.25; 

(5)  That,  on  the  29th  or  80th  of  April,  1889, 
Hubbard  agreed  with  the  defendant  that  the 

Eroceeds  of  the  sale  of  said  bonds  should  not 
e  invested  in  other  bonds  of  the  United  States, 
but  that  such  proceeds  should  be  applied  by 
the  defendant  to  the  payment  of  the  notes  of 
Hubbard  then  held  by  the  defendant,  part  of 
which  were  due  and  part  of  which  were  to  be- 
come due,  and  that  proper  allowances  of  inter- 
est by  way  of  charge  or  rebate  should  be  made 
in  respect  of  said  notes; 

(6)  That  thereupon  the  defendant  applied 
said  proceeds  according  to  said  agreement,  and 
that  Uie  surplus  of  said  proceeds  over  and  abo  V6 
the  amount  of  all  said  notes,  with  allowance  of 
interest  as  aforesaid,  was  $175.85; 

(7)  That,  on  the  16th  of  May,  1879,  the  de- 
fendant paid  said  sum  of  $175.85  to  Hubbard, 
and  on  the  19th  of  May,  1879,  Hubbard  paid 
the  same  amount  to  the  plaintiff; 

(JS)  That  the  plaintiff  afterwards  had  knowl- 
edge of  fdl  the  facts  hereinbefore  stated,  and, 
having  knowledge  of  the  same,  ratified  and 
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oonflrmed  Hie  nld  contracts,  dealings  and 
transactiont  between  Unbbard  and  the  defend- 
ant 

On  these  findings  of  fact  the  court  held  as 
matter  of  law:  (1)  That  the  evidence  offered 
by  the  defendant  to  prove  proceedings  in  in- 
solvency against  Appieton  Hubbard  iB  irrele- 
vant and  inadmismble;  {2)  That  the  above  find- 
ings of  fact  may  lawfoUy  be  made  from  the 
einfdence  admitted  and  ooniBidered;  (8)  That,  on 
the  above  findings  of  fact,  there  should  be 
Judgment  for  the  defendant,  for  costs. 

(A  the  same  day,  a  Judgment  was  entered 
that  the  plaintiff  take  nothing  by  his  writ,  and 
that  the  defendant  recover  the  costs  of  suit 
from  the  plaintiff. 

There  is  a  bill  of  exceptions,  which  states 
that  each  party  introduced  evidence  to  main- 
tain on  his  part  the  issue  Joined;  that  the  evi- 
dence on  both  sides  is  annexed  to  the  bill  of 
exceptions  and  made  part  thereof;  that,  after 
the  close  of  the  evidence,  the  plaintiff  insisted 
[498]  ^iii^^  ]|e  ^ng  entitled  to  judgment,  and  filed 
with  the  court  certain  prayers  for  findings  of 
fact  and  of  law,  which  are  annexed  to  and 
made  part  of  the  bill  of  exceptions;  that  the 
court  refused  to  make  any  of  such  findings,  ex- 
cept in  so  far  as  thev  were  consistent  with  Uie 
findings  of  fact  ana  of  law  which  the  court 
afterwards  made,  being  the  findings  above  set 
forth,  to  which  refusal  the  plaintiff  excepted; 
and  Uiat  the  plaintiff  also  filed  exceptions  to  the 
findings  of  fact  and  of  law  so  made,  and  to 
the  refusal  of  the  court  to  make  the  findings 
of  fact  and  of  law  so  requested  by  the 
plaintiff. 

The  plaintiff  brought  a  writ  of  error  to  re- 
view the  Judgment;  uid,  he  having  died,  the 
writ  is  prosecuted  in  the  name  of  his  executrix. 

The  assignments  of  error  filed  in  the  circuit 
court  and  sent  up  with  the  record  aUege  that 
the  court  erred,  first,  in  making  the  findine  of 
fact  numbered  (1);  second,  in  making  the  nnd- 
ing  of  fact  numbmd  (5);  third,  in  making  the 
findings  of  fact  numbered  respectively  (7)  and 
iff);  fourth  and  fifth,  in  making  its  findings  of 
law  numbered  (2)  and  (8),  and  sixth,  in  mak- 
ing its  mixed  finding  of  law  and  fact,  that 
there  was  ratification  and  confirmation  of  the 
dealings  of  Hubbard  and  the  defendant  con- 
cerning the  110,000,  face  value,  of  the  United 
States  government  bonds  in  controversy. 

The  first  three  assignments  of  error  allege 
errors  merely  in  the  findings  of  fact  by  the 
court.  Those  errors  are  not  subject  to  revision 
by  this  court,  if  there  was  any  evidence  upon 
which  such  findings  could  be  made.  77ie 
FranoU  Wright,  106  U.  8.  881,  887  [26: 1100. 
11021;  MeClure  v.  United  States,  116  U.  8. 145. 
152  [29: 572, 574];  Union  Padflc  R,  Oo.  v. 
United  States,  116  U.  8. 154,  157  [29:684, 536] ; 
MerehanU  In$.  Oo.  v.  Alien,  120  U.  8.  67,  71 
[80:868,860].  Those  three  assignmento  of 
error  amount,  in  substance,  to  the  same  thing 
as  the  alleged  error  in  finding  as  a  matter  of 
law  that  the  findings  of  fact  stated  could  law- 
fully be  made  from  the  evidence  admitted  and 
considered. 

The  assignment  of  error  numbered  6  raises 
the  same  question  which  is  raised  by  that  num- 
bered 4,  namely,  whether  there  was  any  evi- 
dence in  the  case  which  authorized  the  court  to 
maka  the  finding  of  Ud  numbered  (9),  covered 
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by  the  assignment  of  error  anmbered  S;  as  lo 
ratification  and  confirmation. 

As  to  the  finding  of  fbct  numbered  (1)  and  [i 
^  we  are  of  opinion  that,  on  the  evUeooe  of 
Hubbard,  and  that  of  the  defendant's  caafakr, 
Bullard  and  that  of  the  plaintiilt  and  the  c^ha 
evidence  in  the  case,  the  court  was  JnstiEled  im 
making  those  findings.  It  was,  like  a  jury, 
the  sole  judge  of  the  credibility  td  tbs  wll- 
nesses,  and  tne  questions  were  qaestioDS  erf 
fact,  on  the  evidence.    It  would  aerre  no  good 

Eurpose  to  examine  the  evidence  criticallj,  nor 
\  it  our  province  to  do  so.  It  is  sufficient  lo 
say  that  the  case  was  not  one  where  these  was 
no  evidence  to  justify  the  findings  of  the  court 
The  same  remarks  mav  be  made  as  to  the 
other  findings  of  fact  made  hj  the  court,  and 
especially  as  to  its  finding  that  tiie  plahitil^ 
with  knowledge  of  all  the  UcU  foand  by  the 
court,  ratified  and  confirmed  the  oontractsL 
dealings  and  transactiona  between  Hubbaid 
and  the  defendant^  set  forth  li^  the  coaru 

As  to  the  refusal  of  the  court  to  find  certain 
facts  specified  by  the  pUdntiff,  and  certaiB 
propositions  of  law  based  on  thoae  facta,  they 
were  either  immaterial  facts  or  incidental  facts 
amounting  only  to  evidence  bearing  on  the 
ultimate  facts  found.     I^  Frcuieis  ^  -  "- 


106  U.  8.  881,  889  [26:1100, 11021;  MeOmt  v. 
United  States,  116  U.  8.  145, 152  [29:672, 574; 
Union  Pac^fle  R.  Oo.  v.  United  Utaies,  116  U. 
8.  154,  157  [29:584.  686];  Merchants  Ins.  Ck 
V.  AOen,  121  U.  Q.  67.  71  [30:  858,  860], 

The  action  being  founded  on  the  alleged 
wrongful  acts  of  the  defendant  in  selling  ths 
bonds  and  using  the  proceeds  to  miy  the  notes 
of  Hubbard,  it  follows  that,  if  Hubbard  coo- 
sented  to  such  acts,  and  if,  by  the  arrange- 
ment between  Hubbard  and  Gilbert  Hathaway, 
the  former  had  authori^  to  consent  to  sndk 
acts,  and  if  the  {daintifr,  having  full  knowl- 
edge of  the  transactions,  ratified  and  ocmfirmed 
what  was  done,  he  could  not  maintain  thia 
action. 

Jw^ifment  c^ffltmed. 


8ANDF0RD  a  8MALL,  AppL. 

e. 

THB  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

<8ee  8. 0.  Beporter^  ed.  Sli-SUkl 

Filing  qf  record^^eet  qf  omission  to  JB^ 

L  Where  the  record  is  not  filed  at  the  term  wa^ 
oeedlnff  the  allowance  of  the  appeal,  the  appei) 
oeaaes  to  have  any  operation  or  effect. 

t.  As  in  this  case  there  was  no  allowance  of  a  aetv 
ond  appeal,  and  when  the  record  was  filed  tae 
time  had  expired  on  the  fltrst  appeal,  for  filing  lt» 
such  flUng*  was  not  done  in  punuance  of  an  i^ 
peal  still  in  force;  nor  could  an  appeal  then  taave 
been  allowed,  as  two  jears  bad  expired  from  the 
date  of  the  final  decree. 

[No.  226.] 

Submitted  Mar.  £1, 1890.  Ikeided  Mar.  SI,  ISKL 

APPEAL  from  a  dlecree  of  the  Circuit  Oomt 
of  the  United  States  for  the  District  of  Min- 
nesota dismining  a  suit  with  costs.    Dismisttd^ 
The  facts  are  stateiH  in  the  opinion. 
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Mr.  John  O.  Woollajr  for  appellant. 
M€$ir$.  W.  P.  Clonirn*  A«  ft.  €hkrlMid 

aod  H.  J.  Ma  J  for  appellee. 

Jf^.  CMff  /iiff^  Fuller  dellTered  the 
opinion  of  tLe  court: 

This  appeal  muit  be  dismiawd  for  want  of  Jo- 
riadiction.  8maU  filed  hia  biU  in  the  Diatrict 
Ooarl  of  the  Fourth  Judicial  Diatrict  of  the 
Bute  of  Minneaota.  whence  the  cauae  waa  aub* 
lequently  remoTed  into  the  Circuit  Court  of 
the  United  Statea  for  the  District  of  Minneaota. 
and,  upon  hearing,  reaulted  on  the  24th  day  of 
June,  1884,  in  a  decree  diamiaaing  the  com- 
plainant'a  IrfD,  and  rendering  Judgment  in  fa- 
Tor  of  the  defendant  for  its  coata  to  be  taxed. 
On  the  S6th  day  of  June.  1884,  the  complainant 
prayed  an  appeal  to  thia  court  which  waa 
granted.  On  the  Slat  day  of  May.  1888,  com- 
plainant filed  an  appeal  bond  and  a  citation 
waa  iaaued,  returnable  at  the  October  Term, 
1888,  dated  April  80, 1888.  The  record  here- 
in waa  filed  October  It,  1886.  The  only  ap- 
peal which  from  the  record  before  ua  appeara 
to  have  been  prayed  and  allowed  waa  that  of 
the  25th  day  of  June,  1884. 

But,  aa  we  hare  aald  many  timet  before,  in- 
aemudi  aa  the  record  waa  not  filed  at  the  term 
succeeding  the  allowance  of  the  appeal,  that 
appeal  ociaed  to  hare  anT  operation  or  affect, 
and  the  eaae  atood  aa  If  It  had  nerer  been  al- 
lowed. There  waa  no  allowance  of  an  appeal 
after  that,  and  when  the  record  waa  filed  on 
the  19th  day  of  October,  1886.  thia  waa  not 
done  in  puranance  of  an  appeal  atill  in  force, 
nor  could  an  appeal  then  have  been  allowed^ 
aa  two  yeart  had  expired  from  the  date  of  the 
final  decree.  Thia  appeal  was  not  "  taken"  aa 
proTided,  and  we  are  therefore  compelled  to 
diamiaa  it  OrMt  Ch.  ▼.  Arkanmu  OaU.  R 
Co.  138  U,  8.  868  [88:  4481;  RMatdMtm  t. 
Ofwa.  180  U.  8.  104  ^:  873];  B^arn  ▼.  BUOi 
Nai.  Bank,  anU,  p.  917. 

Appeal  diimimedfar  want 


UNTTSD  8TAT£8,  4|ipt.» 

a. 

RICHARD  M.  JONBa 

IBaa  a  a  Beportar^  ed.  4BS-ia>D 

JWt  tf  U.  8^  €ommimUmmr^~^ippfc^  pf 
etunihff  cowrL 


1.  A  eommlailoiMr  ef  the  Vnltad  SCalaa  etreult 
ooort  !•  aotltled  to  the  fee  of  $6  aaaf  forhear- 
taia  and  daoidlDa  motionBypoD  baQ  and  the  folll- 
efteooj  thereof •  and  for  the  eontinqanoe  <rf  eaaea 
befofehlna. 

%  Tlia  apptoval  ef  a  ooomlBBlofief^  aooomt  bjr  a 
etreult  oonrt  of  the  United  States,  under  the  Aot  of 
Pabroary  tt,  UTS  (la  Stat.  aBD,  la  prime  tMsie  ert- 
deooeof  the  eorraotnaaa  of  the  ttema  of  that  eo- 
eo«it.aDd,  In  the  abaeooe  of  elaer  and  unequlT- 
oeal  proof  of  artalafce  on  the  pert  of  theooort^ 
iaeooehiaiTaii 

[Na  1654.1 

BiamttUdM&r.S,IS90.  JkiUid  Mar.  §4. 1^90. 

APPBAL  from  a  Judraent  of  the  Court  of 
Clahna  In  favor  oT  claimant  for  aerrioea 
tendered  bj  him  aa  a  CommiaBioner  of  the  Cir- 
cuit Court  of  the  United  Statea.    4|lrmidL 

lt4U.flb 


8Utement  by  Mr.  JkuUm 

Thia  ia  an  appeal  from  a  Judgment  rendered 
by  the  Court  of  Cloima  aninat  the  United  States 
in  favor  of  Richard  M.  Jonea,  for  aervicea 
rendered  by  him  aa  a  oommiaaioner  of  the  Cii^ 
cuit  Court  of  the  United  Sutea  f orjthe  Weatem 
Diatrict  of  North  Carolina. 

The  material  facta  of  the  case,  as  found  by 
the  court  upon  the  srldence,  are.  that  the 
claimant  had  been  a  oommiaaioner  of  the  aaid 
court  from  1888  to  the  bringing  of  the  action; 
that  from  December  8, 1886,  to  June  80,  1886, 
aa  such  oommiaaioner,  he  iaaued  warranta  in 
dz  caaea,  in  which  issue  wss  Joined  and  teati* 
mony  taken,  in  three  caaea  in  which  iaaue  waa 
Joined  and  no  testimony  waa  taken,  and  in  three 
caaea  in  which  iaaue  was  not  Joined,  the  d^ 
fendants  discharged  and  no  teadmony  uken; 
and  that  he  duly  made  bla  docket  entriea  ia 
each  and  all  of  thoee  caaea  by  order  and  au- 
thority  of  the  court,  and  in  the  manner  required 
bjits  rules. 

Hia  accounts  f6r  fees  snd  for  keeptng  bis 
dockets  were  verified  by  oath,  and  preaented  to 
the  court  in  the  preaence  of  the  dwtrict  attoi^ 
ney,  and  approved  by  the  court  In  due  form. 
For  thoee  accounta,  tnua  approved,  he  waa  al* 
lowed  a  fee  of  three  doUaxs  is  each  case  whets 
iaaue  waa  Joined  and  teatfanony  taken,  two  dol- 
lara  where  iaaue  wss  Joined  but  no  testimony 
taken,  and  one  dollar  where  lasos  waa  not 
Joined,  and  the  defendant  diacharged.  Hiaao- 
count  also  showed  charcea  on  eleven  different 
daya  from  March  19,  1884,  to  September  15, 
1887,  in  as  msny  criminal  cases,  each  of  which 
charges  wss  eitner  '*for  hearing  and  deciding 
on  criminal  charges.  In  deciding  on  smount  ox 
ban  and  auflldency  thereof,"  or  **for  hearing 
and  deciding  on  criminal  charges,  in  hearing 
and  deciding  on  nK>tion  for  continuance. 
Thess  duffgcs  were  spproved  by  the  drcuit 
court,  but  not  paid. 

The  court  found  ss  a  conclusion  of  law  that 
the  claimant  was  entitled  to  $56  for  theee  laa» 
eleven  caaea,  and  entered  a  Judgment  in  hia 
favor  for  $76.  From  that  Judgment  the  United 
Statee  brings  this  sppesL 

The  only  asaignment  of  error  preaented  by 
the  government  In  thia  appeal  ia,  tiiat  the  court 
erred  fai  finding  that  claimant  ia  entitled  to  $66 
for  hearing  ana  deciding  on  amount  of  ball  and 
auffldency  thereof  In  four  cases,  and  for  hear* 
ing  and  diedding  on  motion  for  continuance  la 
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ifoifu  John  B.  Oottoa.  Amidani  AUi^ 
Om.,  and  F.  F,  Ikwemtof  ^>pellant 
Mr.  Oafgs  A.  Kiagf  tor  appeUeSi 

Mr,  JuiHe$,Vmmmtr  dellverad  the  opinloa    [486] 
the  court: 

A  brief  leference  to  the  powerssnd  duties  of 
a  commiarioner,  aa  an  examining  and  commit- 
ting magiatrate,  will  be  auflldent  to  diapoee  of 
the  only  queadon  preaented  by  thia  appeal. 
Section  1014  of  the  Reviaed  Gltstutes  of  the 
United  States  provides  that, '*for  any  crimeor 
offenss  against  the  United  States,  the  offender 
ouij*  ^  •  •  •  sny  commliaifmer  of  the  circuit 
court  to  take  baO.  .  •  •  bo  arreated  and  im> 
priaoned,  or  bailed,  as  lbs  csss  may  be,  for 
trial  before  such  covt  of  the  United  Stales  ss 
bj  law  hss  cognissnrs  of  lbs  offanas.    Copies 
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of  the  prooeM  ihan  be  cetonied  m  speedily  ae 
mfty  be  into  the  clerk't  office  of  such  court,  to- 
cether  with  the  recognixances  of  the  witneseet 
lor  their  appearance  to  testify  in  the  case."  etc, 
etc. 

Bt  section  1015  it  Is  further  provided  that 
*'ball  may  be  admitted"  by  sach  commissioner 
"upon  aU  arrests  in  criminal  cases  where  the 
offense  is  not  puDishable  by  death." 

By  section  1982  such  commissioners  areyest- 
ed  with  the  power  to  institute  proceedings 
against  persons  violating  any  of  the  provisions 
of  chapter  seven  of  the  title  Orimet. 

Section  1988  provides  for  tbe  increase  of  the 
number  of  commissioners  "so  as  to  afford  a 
speedy  and  convenient  means  for  the  arrest  and 
examination  of  persons  charged  with  the  crimes 
referred  to  in  the  preceding  section." 

By  section  1984  these  omoers  are  vested  with 
other  important  powers;  and  by  section  1985 
every  marshal  ana  deputy  marshal  is  required 
to  obey  and  execute  aQ  warrants  or  other  pro 
cess  that  the  commissioners  may  is^pe  in  the 
lawful  performance  of  their  duties. 

By  other  sections  numerous  duUes  of  a  purr 
ly  clerical  and  ministerial  character  are  at- 
tached to  this  office.  The  compensation  of  a 
commissioner  Is  clearly  prescribed  and  classified 
by  section  847  of  the  ifevised  Statutes  accord- 
ing to  the  character  of  the  services  performed. 
For  acts  purely  clerical  and  ministerial,  such  as 
administering  oaths,  taking  acknowledgmenta, 
taking  and  certifying  depositions  to  file  or  f  ur- 
nisbing  a  copy  if  the  same,  specific  fees  are 
[487]  provided,  and  for  Issuing  writs  or  warrants  or 
other  services  he  has  the  same  compensation  as 
is  allowed  to  clerks  for  like  services.  For  acts 
not  merely  clerical,  but  which  arep^ormed 
by  the  commissioner  in  his  judicial  capacity, 
his  fees  are  regulated  on  a  basis  of  per  diem 
compensation.  Among  the  provirions  of  this 
kind  Is  the  one  upon  wmch  this  controversy  has 
arisen,  viz.:  "For  hearing  and  deciding  on 
criminal  chams,  five  doflars  a  day  for  the 
Ihne  necessarily  employed." 

It  Is  admitted  that  trom  March  19, 1884,  to 
June  20, 1888,  the  period  covered  by  the  claim 
in  dispute,  there  came  before  the  appellee,  in 
his  capacity  as  commissioner,  on  eleven  differ- 
ent days,  eleven  separate  cases  to  be  heard  and 
decided  affainst  vuious  persons,  each  charged 
with  a  crune  against  the  laws  of  the  United 
States;  that  in  four  of  these  cases  he  heud  and 
decided  motions  upon  bail,  and  the  sufficiency 
thereof;  and  in  the  other  seven  motions  for 
continuance  were  heard  and  decided  by  him. 

There  can  be  but  one  answer,  in  our  opinion, 
to  the  question  whether  the  commissioner 
should  be  allowed  a  fee  of  five  dollars  a  day 
for  his  services  on  those  eleven  days.  The  de- 
cision, upon  a  motion  for  bail  and  the  suffi- 
ciency thereof,  is  a  Judicial  determination  of 
ihe  very  matter  which  the  Statutes  authorize 
and  require  him  "to  hear  and  decide,"  to  wit, 
whether  a  party  arrested  for  a  crime  against  tbe 
United  States,  when  brought  before  him  for 
examination,  shall  be  discharged,  or  commit- 
ted on  bail  for  trial,  and  in  default  thereof  im- 
prisoned. With  respect  to  motions  for  contin- 
uance, the  granting  or  refusal  of  them  is  un- 
questionably a  necessary  incident  to,  and  a  part 
of,  the  hei^g  and  determining  of  crinunal 
charges;  and  the  exercise  of  that  power  in  such 


criminal  proceedinn  is  indispensable  to  tbi 
right  of  tbe  accused  to  have  a  fair  and  foil  in- 
vestigation of  the  offense  charged  against  Mb 
and  to  a  sufficient  time  for  the  snmmoolog  of 
his  witnesses  as  well  asfor  employing  and  coo- 
sulting  with  ODunsel  to  aid  him  in  his  defense 

It  Is  contended  by  the  assistant  attomey-gea* 
eralthatthetMrd^MA  fee  in  such  easels  oot 
only  intendea  for  the  service  qiedfied,  but  that 
the  "time  actually  employed  is  also  an  etemsot 
to  be  considered.'^  A  sufficient  answer  to  tUi 
objection  is  furnished  in  the  findings  of  the  [Itf! 
court  below  that  the  account  of  the  commis- 
sioner  for  the  fees  charged  for  the  services  in 
Question  was  verified  by  oath  and  presented  to 
the  United  States  court  of  which  he  wss  tbe 
commissioner,  in  open  court,  in  the  presence 
of  the  district  attorney,  approved  by  the  oonit, 
and  an  order,  approving  the  same  as  being  in 
accordtmce  with  law  and  Just,  was  entered  upon 
the  records  of  the  court.  The  approval  of  a 
commissioner's  account  by  a  circuit  court  of 
the  United  States,  under  the  Act  of  Febmaiy 
22, 1876  (18  Stat  889),  is  prima  facie  evideoee 
of  tbe  correctness  of  the  items  of  that  acooont; 
and  in  the  absence  of  dear  and  unequivocil 
proof  of  mistake  on  the  part  of  the  court  it 
should  be  conclusive. 

We  think  the  authorities  cited  by  tbe  sttor- 
ney  for  the  appellee  in  support  of  the  claim  in 
question  are  directly  in  point 

The  Judgment  qf  the  Court  qf  Oainu  i$  tf- 
firmed. 


M.  M.  WHEELEK  bt  al.,  Appti., 

V, 

J.  0.  OLOTD  BT  Aii. 

(See  8.  0.  Beporter*B  ed.  SfMOJ 

JuriedieHan  a$   to    amount    distinct  deerm  .^*^ 
againet  eeveral  pa/rtiee  cannot  be  joined  togim 
jwriedicUon, 

1.  Wbero  a  f oredoeure  has  been  had  on  dlSMeit 
tracts  of  land  claimed  bj  dlflereot  ownefs,  aodft 
was  decreed  that  each  owner,  a  defendant,  ooald 
redeem  the  land  bj  paylnir  the  amount  his  tnrt 
sold  for  withlD  a  year  or  be  foreclosed,  and  oo 
tract  sold  for  as  much  as  five  thousand  dolltn. 
several  defendants  cannot  join  In  an  i4>pesl  to 
this  oourt  and  oonsolidate  the  several  amoanti 
awarded  against  them,  and  thereby  give  thii 
oourt  jiuisdiotion. 

%,  Distinot  decrees  against  distinot  parties  oo  M- 
tlnot  oauses  of  action,  or  on  a  single  oauee  of 
action  in  which  there  are  distinot  liabiiities,  oao- 
not  be  joined  to  give  this  court  JorisdictioQ  oo 
appeaL 

[No.  147.] 

Argued  Dee.  6,  9,  1889,  Deeded  April  7,  WO. 

APPEAL  from  a  decree  of  the  Wrcuit  Conrt 
of  the  United  States  for  the  Southern 
District  of  Illinois  decreeing  that  tbe  owoeis  of 
tbe  equity  of  redemption  or  residuary  interest 
in  several  tracts  of  land  may  each  redeem  tbe 
tract  owned  by  him  from  a  sale  under  a  decree 
of  foredosiu^.  On  motion  to  dismiss,  i^ 
missed, 
Tbe  facts  are  stated  in  tbe  opinion. 
Messrs,  Lnel^ai   Birdaeje   and  Edwia 
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Bmechmr,  for  appeHeet,  in  favor  of  motion  to 
dismiss: 

This  court  has  no  Inrisdiction  of  tha  present 
appeal,  tha  matter  m  dispute  not  exceeding 
15.000. 

U.  8.  Rey.  Stat  §  699 ;  Act  of  Feb.  16, 
1876.  chap.  77,  g  8  (IB  Stat.  816). 

Several  defendants  against  whom  decrees  of 
this  character  have  been  rendered  cannot  con- 
solidate the  amounts  awarded  against  them,and 
by  a  joint  appeal  give  this  court  Jurisdiction. 

O&son  V.  ShMfildt,  122  U.  S.  27  (80:1088); 
Oliver  v.  Alexander,  81 U.  S.  6  Pet  148(8:849); 
Rieh  V.  Lambert,  68  U.  S.  12  How.  847  (18: 
1017);  Bg  parte  BaUimore  dO.E.  Oo,  106  U.  S. 
6  (27:78);  Farmen  L.  A  T.  Co.  v.  Waterman,  106 
U.  S.  266  (27:116);  BaeeaU  v.  Wileox,  116  U.  S. 
698  (29:604);  StraUon,  v.  JarvU,  88  U.  8.  8  Pet 
4  (8:846);  Spear  v.  Plaoe,  62  U.  S.  11  How.  622 
(18:796);  8eaveir  v.  Bigelow,  72  U.  S.  5  Wall. 
206  (18:696);  Terry  v.  ffaieh,  98  U.  S.  44 
(28:796);  RueeeU  v.  StaneeU,  106  U.  0.  808  (26: 
990);  Ohatfieid  v.  Boyle,  106  U.  8.  281  (26:944); 
Ballard  BB^ting  Oo.  v.  Mulfard,  100  U.  8. 
148  (26:691):  8ehwed  v.  8mUA,  106  U.  8.  188 
(27:166);  Baufley  v.  Fairbanki,  108  U.  8.  643 
(27:820);  Fourth  NaL  Bank  v.  Stoui,  118  U.  S. 
684(28:1162);  Ex  parte  FAmiiB  Ine.  Oo.  117  U. 
8.  867  (29:923);  tktpper  v.  Wiee,  110  U.  8.  898 
(»9:189):  I4[neh  v.  Bail^,  110  U.  8. 400  (28:190); 
Jliiend  v.  WUe,  111  U.  8.  797  (28:602);  And^r- 
«m  V.  Wadtuforth,  115  U.  8.  264  ^29:877); 
Steteart  v.  i>ttiiAam,  115  U.  8.  61  (29:829);  Bttee 
V.  Gvnter,  121  U.  8. 188  (80:884). 

Messre.  H«  Tompkins*  Jot.  MeCartney 
and  r.  /.  Ootden,  for  appellants,  in  opposition 
to  motion: 

An  appeal  lies  in  this  case  as  the  Jurisdiction 
of  the  court  below  is  a  proper  one  for  review 
and  it  had  no  Jurisdiction.  The  limited  Juris- 
diction of  the  circuit  court  is  always  a  subject 
of  inquiiy  in  this  court  when  the  record  shows 
the  want  of  it 

Soott  V.  Sant(ford,  60  U.  8. 19  How.  898  (15: 
691). 

Jurisdictional  fact  rr*%j  be  looked  into  from 
the  whole  record. 

Orignon  v.  Aetor,  48  U.  8.  2  How.  819  (11: 
288). 

Parties  cannot  Join  togive  Jurisdictioo. 

Olifier  V.  Alettander,  81  U.  8.  6  Pet  148  (8: 
849:  Spear  v.  Flaee,  52  U.  8.  11  How.  522  (18: 
796). 

Each  complainant  must  be  able  to  sue  each 
defendant 

Bieh  V.  Lar/Oert,  68  U.  8. 12  How  847  (19: 
1017);  Strawbridge  v.  Ourties,  7  IT.  8. 8  Cranch, 
267  (2:485);  New  Orleane  v.  Winter,  14  U.  8.  1 
Wheat.  91  (4:44);  Ballard  Paving  Oo.  ▼.  MiU- 
ford,  100  U.  8. 147  (26:691). 

As  record  shows  circuit  court  had  no  Juris- 
diction, the  supreme  court  wUl  dismiss  the  suit. 

Bingham  v.  Oabbot,  8  U.  8.  8  Dall.  19  (1 :491); 
MeOormiek  v.  BuUivan,  28  U.  8. 10  Wheat.  191 
(6:800). 

Appearance  cannot  enlarge  the  power  of  the 
court  nor  prevent  motion  to  dismiss  the  suit  for 
want  of  Jurisdiction. 

U.  8.  V.  Tatee.  47  U.  8. 6  How.  605  (12:675); 
Capron  v.  Van  Noorden,  6  U.  8.  8  Cranoh,  126 
(2:&9). 

An  appellate  court  before  whom  a  cause  Is 
brought  of  whidi  the  court  below  had  no  Juris- 

lt4  U.  8. 


diction  may  take  Jurisdiction  so  far  aa  to  annul 
and  reverse  the  proceedings  below. 

U.  8.  V.  Noium,  81  uTS.  6  Pet  470,  496 
(8:467,  477). 

An  app^  lies  in  this  case,  as  appellees'  ac- 
tion is  to  enjoin  the  Illinois  Supreme  Court 
from  further  proceedings  until  appellees  can 
foreclose.  If  the  action  is  to  foredose,  then  it 
is  in  edlido  for  the  whole  debt 

The  matter  in  dispute  is  Uie  debt  claimed^ 
not  the  damages  or  prayer  for  Judgment 

Rich  V.  Lambert,  58  U.  8.  12  How.  852  (18: 
1018);  Lee  v«  Wateon,  68  U.  8. 1  Wall  887  (17: 
567);  Wileon  v.  DarM,  8  U.  B.  8  Dall  401, 408 
(1:665,  657). 

Purchasers  of  the  equity  of  redemption,  to 
redeem,  must  pay  the  whole  debt  Tnere  can 
be  no  severance  until  the  debt  is  paid,  or  fore- 
closed, under  a  legal  proceeding. 

Jones,  Mortg.  §g  1068,  1070,  1075;  Powell, 
Mortg.  842;  Br<3Uey  v.  Bnyder.  U  HL  868; 
MeaSamY.  SteOe,  98  III  141. 


Jfi*.  Juitiee  14  ^mar  delivered  IbaoplnloQ  of 
the  court: 

This  Is  a  motion  to  dismiss  an  appeal  npoo 
the  ground  that  the  interests  of  each  of  the  ap- 
pellants in  the  case  are  separate  and  diirtinot, 
and  do  not  involve  an  amount  sufficient  to  give 
this  court  Jurisdiction. 

The  case  grows  out  of  Kenicott  v.  Wayne 
Ooun$y,  88  U.  8. 16  Wall  452  [21:8191,  and 
Wayne  Otmnty  v.  Etnnieott,  94  U.S. 4^  [24s 
260j;  and  those  cases  are  referred  to  fora  more 
minute  statement  of  all  the  early  facts  of  the 
controversy  than  is  necessary  to  be  made  for 
the  purpose  of  considering  the  question  now 
before  us.  A  Inief  summary  of  some  of  the 
leadinff  facts  of  the  controvert  wlll.be  suffl* 
dent  ror  present  purposes. 

On  the  20th  of  April.  1859,  the  County  of 
Wayne  in  the  State  oif  Illinois,  by  virtue  of  an 
authority  derived  from  an  Act  of  the  State  Leg- 
islature, executed  a  mortgage  and  a  deed  of 
trust  upon  about  100,000  acres  of  its  swamp 
and  overflowed  lands,  to  Isaac  Seymour  of 
New  York  Ci^,  as  trustee,  to  secure  the  pay- 
ment of  $800,(>QiO  of  its  bonds,  which  had  been 
issued  for  the  purpose  of  raising  funds  with 
which  to  construct  a  raUroad.  On  the  same  day 
the  Mount  Yemon  Railroad  Company,  the  cor^ 
poration  that  had  been  organizea  to  build  the 
road  for  the  benefit  of  which  the  aforesaid  aid 
had  been  granted,  as  a  part  of  the  same  general 
transaction  of  raising  funds  with  which  to  build 
its  road,  executed  a  mortgage  to  Sojrmour,  upon 
its  contemplated  railroad,  its  appurtenances, 
franchises  and  other  property  and  effects, 
both  present  and  prospective,  as  an  additional 
scKmrfty  for  the  aforeJMid  bonds.  The  bonds 
were  sold  and  came  into  the  hands  of  bona 
fide  purchasers  for  value,  and  default  having 
beoi  made  in  the  payment  of  the  interest  on 
them,  as  it  came  due,  a  bill  for  foreclosure  of 
the  mortgages  and  deed  of  trust  was  filed,  on 
the  7th  of  March,  1865,  by  John  W.  Eennioott 
and  other  claimants  of  a  number  of  the  bonds 
which  had  been  sold,  agsinst  the  County  of 
Wayne  and  the  Mount  Yemon  Railroad  Comp»> 
ny.  The  railroad  company  defaulted,  and,  upon 
a  hearing  in  the  Circuit  Court  of  the  united 
States  for  the  Southern  District  of  lOinoli,  the 
bill  was  dismisBfld  aa  to  the  County  of  Wajne^ 

loot 
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cm  the  ground  thai  the  mortgage  was  invalid 
because  the  proob  failed  to  show  that  at  the 
date  it  was  made  there  was  any  line  of  railroad 
oonstructed  or  authorized  to  be  oonstmcted 
through  that  county,  wiOi  which  tbe  Mount 
Yemon  railroad  was  connected  in  any  manner. 
Upon  appeal,  this  court  reyersed  that  decree, 
and  held  that  the  mortgace  in  controversy  was 
valid,  as  to  bona  fide  holders  of  the  bonds  it 
was  intended  to  secure,  and  that  the  complain- 
ants were  entitled  to  a  decree  in  their  favor. 
Kenicott  v.  Wayne  Oauntp,  mipra,  A  final  de- 
cree in  the  case  was  rendered  by  the  circuit  court 
in  June,1874,  which  was  afBrmed  bv  this  court 
on  appeal.  Wayne  County  v.  KmniooU,  eupra. 
In  pursuance  or  that  decree  the  lands  covered 
by  the  morteage  were  sold  at  a  master's  sale  on 
the  18th  of  September,  1877,  for  an  amount  in- 
su£9cient  to  satisfy  the  claims  of  the  bond- 
holders, and,  the  tune  for  redemption  havinff 
expired,  the  master,  on  May  27, 1879,  executed 
and  delivered  a  deed  for  them  to  one  Broad- 
well,  who  had  come  into  possession  of  tiie 
certificates  of  purchase  at  the  aforesaid  sale. 
The  appellees  m  this  case,  who  were  complain- 
ants  below,  claim  under  Broad  well. 

Between  the  dale  of  the  execution  ot  the 
deed  of  trust  and  the  mortgage  before  men- 
tioned, and  March  7, 1865,  when  the  forecloa- 
ure  suit  was  commenced,  the  Coun^  of  Wayne 
[541  ]  had  sold  a  large  amount  of  the  lanoiB  embraced 
in  those  incumbrances  to  individuals  who  were 
not  made  parties  to  the  foreclosure  proceed- 
ings. The  appellants  here  claim  under  those 
purchases  from  the  county. 

The  case,  as  it  now  stands,  is  a  consolidation 
of  four  others  and  an  intervening  petition  filed 
by  leave  of  the  court  The  first  of  those  con- 
jolidated  cases  was  a  suit  in  equity  broueht  on 
the  25th  of  January,  1882,  by  the  appellee,  J. 
O.  Cloyd,  a  citizen  of  New  York,  against 
Clarissa  Jordan  and  some  twenty-four  or  more 
other  defendants,  all  but  two  of  whom  were 
citizens  of  Illinois,  one  of  those  two  being  a 
citizen  of  Ohio,  and  the  other  a  citizen  of 
Colorado.  The  biU  set  out,  somewhat  in  de- 
tail, the  various  steps  in  the  proceedings  above 
referred  to,  and  further  alleged  that,  by  reason 
thereof  and  also  by  reason  of  the  conveyances 
before  mentioned,  the  County  of  Wavne  had 
no  right,  title  or  interest  in  and  to  the  lands  in 
dispute  and  was  not  in  any  other  manner  In- 
terested  in  the  present  suit. 

The  prayer  of  the  bill  was  that  a  subpena 
issue  commanding  each  of  the  defendants  to 
appear  and  answer,  but  not  under  oath,  aU  and 
singular  the  allegations  of  the  bill;  that  an  ac- 
count be  taken,  under  the  direction  of  the 
court,  to  ascCTtain  how  much  was  due  on  the 
decntinthecaaeot KenieottY.  WayneOaunty, 
mipra,  and  also  to  ascertain  the  amount  for 
which  each  tract  of  land  involved  in  the  suit 
was  sold  at  the  master's  sale,  with  interest  It 
then  continued  as  follows:  "That  said  de- 
fendants, within  a  short  time  to  be  fixed  bv  this 
oourt,  pay  to  complainant  the  amount  so  found 
to  be  due  on  said  decree,  or,  in  the  alternative, 
that  each  of  said  defendants  pay  to  your  orator 
the  amount  for  which  the  land  so  claimed  by 
each  of  said  defendants  was  sold  for  at  said 
master's  sale,  with  the  interest  thereon,  and  in 
default  of  making  such  payment  that  your 
honor,  by  a  decree  of  this  court,  declare  the 
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equitv  of  redemption  of  said  defendants  be  for 
ever  barred  and  foredoeed:  and  if  yoar  boeor 
should  deem  it  right  and  equitable  that  the 
equity  of  redemption  of  said  oefendanla  in  and 
to  said  premises  should  be  sold,  then  that 
your  honor  order  the  same  to  be  sold  in  such  [MSi 
manner  as  may  seem  best  to  your  honor;''  and 
concluded  witli  a  prayer  for  otho*  and  farther 
relief,  etc. 

The  second  and  third  of  the  consolidated 
cases  were  brought  on  the  same  day  as  the  firM 
one,  in  the  court  below,  and  were  similar  fas 
every  respect  to  that  one.  The  second  one  was 
brought  bv  C.  T.  Austin,  a  citizen  of  New 
York,  agamst  Michael  Book  and  four  other  de> 
fendants,  all  citizens  of  Illinois:  and  the  third 
one  waa  brought  by  John  B.  Com^  alsa 
a  citizen  of  Kew  York,  against  Thomas  J. 
Pettijohn  and  some  fifty-five  or  more  oUwr  de> 
fendants,  aU  of  whom  were  citizens  of  IlHpoi^ 
except  CM.  Wakefield,  who  was  adtiaaBal 
Texas. 

The  fourth  one  waa  brought  in  the  coort  bf 
low  on  the  26th  of  January,  1882,  bj  Etizabrth 
H.  Taylor,  J.  Sarfent  Smith  and  Arthur  F. 
Ck)uld,  citizens  of  Massachusetts;  Henry  M. 
Alexander,  administrator  of  the  last  will  and 
testament  of  Peter  McMartin,  deceased;  Joseph 
Waxelbaum  and  Charies  A.  Coe,  citizcna  of 
New  York;  and  William  L.  Rolston,  a  dtiMB 
of  Ohio,  against  J.  B.  Bozarth  and  aixty-ilvs 
other  dcdPemianta,  who  were  all  dtizena  os  IBi- 
nois;  and  waa  similiar  to  the  three  |ii«eding 
cases  in  eveiy  respect,  except  that  the  lands  in- 
volved were  described,  and  the  name  of  the 
owner  of  each  particular  tract  was  set  forth  ia 
the  bill  itself,  instead  of  in  an  exhibit  theroto, 
as  was  the  case  in  the  others. 

These  cases  were  consolidated  by  an  order  of 
court  entered  January  2,  1884,  and  were  or- 
dered to  proceed  as  one  case,  under  the  title  of 
the  first  one;  and  at  the  same  time  lenve  waa 
given  to  amend  the  bills  in  all  of  the  canaea  ia 
order  to  make  them  harmonioua. 

By  leave  of  the  court,  on  the  4lh  day  ol 
Apru,  1884,  Fernando  B.  Hane,  a  dtiaeo  of 
Ohio,  filed  his  intervening  petition  in  the  case. 
as  consolidated,  against  all  of  the  defendants 
impleaded  therein,  and  also  against  John  J. 
Backman  and  one  hundred  and  seventy-four 
other  defendants,  all  citizens  of  Dlioola,  alleg- 
ing substantially  the  same  facts  as  dkl  the  pco- 
ceaing  cases,  with  a  like  prayer  and  with  aa 
additional  prayer  for  an  injunction  against  a 
number  of  the  defendants  and  their  attorney, 
H.  Tompkins,  to  restrain  and  enjoin  them  froiB 
prosecuting  certain  suits  brought  by  them  in 
the  Circuit  Court  of  Wayne  County  against 
certain  vendees  of  petitioner  based  upon  the  [MS] 
claim  that  the  aforesaid  mortgage  and  deed  of 
trust  were  invalid,  and  therefore  not  bindhig 
upon  them,  until  the  final  hearing  of  this 
cause. 

Tp  these  pleadings  various  defendants  inter- 
posed demurrers,  some  filed  separate  answers, 
and  the  rest  filed  a  Joint  answer.  The  main 
ground  of  defense  was.  that  upon  a  aimilar 
state  of  facts  to  those  aUmd  by  comnlainattts 
in  this  case  the  Supreme  Court  of  lUinoia,  in 
SeaUi  v.  Etna,  110  IH  466,  had  affirmed  a  de- 
cree rendered  by  the  Circuit  Court  of  Wayna 
Ck>unty  in  a  case  regularly  brought  before  it 
whidi  held  that  a  oonveyance  of  a  part  of  iha 
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lands  told  at  the  mortgage  sale  aforesaid, 
made  by  a  claimaDt  under  Broadwell,  was  a 
cloud  upon  tbe  title  thereto  of  a  party  dahning 
under  a  sale  made  by  tbe  county  between  the 
date  of  the  execution  of  the  before-mentioned 
mortgage  and  deed  of  trust  and  the  commence- 
ment ofthe  foreclosure  proceedings,  and  ahould 
be  set  aside. 

Beplicationi  having  been  filed,  and  also  in- 
tervening petitions  1^  W.  8.  Rolston,  J.  0. 
Cloyd  and  Ludnda  A.  Walker,  the  case  was 
finally  put  at  issue.  Proofs  were  taken  by  the 
respect^e  parties,  and  upon  a  hearing  on  the 
pleadings  and  proofs,  the  court  below,  on  the 
25th  of  January,  1886,  rendered  a  decree  find- 
ing the  material  facts  substantially  as  we  have 
redted  them.  The  decree  then  set  out  and  ex- 
hibited, in  its  seventh  finding  of  facts,  a  list 
and  schedule  of  the  lands  involved  in  this  con- 
solidated suit,  "together  with  the  names,  re- 
spectively, of  the  several  and  respective  per- 
sons to  whom  the  County  of  Wayne  sold  its 
equity  of  redemption  or  residuary  interest" 
Tnatlist  and  schedule  further  contained  a  state- 
ment of  the  present  owners,  respectively,  of 
the  title  acquired  by  the  master^  sale  afore- 
said, which  afterwards  passed  to  Broadwell 
and  from  him  by  mesne  conveyances;  and  also 
"a  statement  of  the  amounts,  respectively, 
which  were  bid  at  said  decretal  sale  for  said 
tracts  of  land  respectively." 

The  court  then  found  as  matter  of  law: 

*'l.  That  the  opinions  and  dedsions  of  the 
Supreme  Court  of  the  United  States  upon  the 
appeals  heretofore  prosecuted  from  the  decrees 
of  this  court  and  reported  in  88  U.  S.  16  Wall 
452  [21:819],  and  in  94  U.  8.  498  [24: 260],  are 
binmng  upon  this  court,  and  there  is  nothing 
in  record  or  evidence  in  this  case  as  consolida- 
ted to  invalidate  the  said  mortgage  and  trust 
deed  or  the  respective  amounts  found  due  to 
the  several  pardes  to  this  suit  as  censolldated. 
Both  the  findings  as  to  the  said  several  amounts 
so  found  due  ihould  be  sustained. 

**2.  The  purchasers  from  Wayne  County, 
after  the  recording  of  the  mortgage,  took  the 
lands  purchased  by  them  severally  subject  to 
the  lien  of  the  mortgage,  and  the  proceedings 
to  foreclose  the  said  trust  deed  and  mortgage 
did  not  release  or  discharge  this  lien  so  long  as 
the  mortgage  debt  remains  unsatisfied. 

"8.  The  purchasers  from  the  county,  both 
after  the  recording  of  the  mortgage  and  after 
the  service  of  process  on  Wayne  County  on 
March  11, 1865,  cannot  acquire  tax  titles  as 
against  the  mortgagees  or  those  acquiring  title 
under  the  foreclosure  sale. 

"4.  That  the  master's  deed  under  the  de- 
cretal sale  of  September  18, 1877,  transferred 
to  the  several  purchasers  thereat  an  equitable 
right  to  so  much  of  the  mortgage  debt  ta  was 
bid  upon  each  tract  severally. 

*'5.  That  the  Us  penden$  as  to  purchasers 
from  the  county  attaches  from  the  11th  of 
March,  A.  D.  1^,  the  date  of  service  ofpro- 
cess  on  Wayne  County,  and  that  upon  the  facts 
averred  in  the  several  bills  and  sustained  by 
the  proofs  the  purchasers  of  lands  at  the  de- 
cretal sale  whicn  were  sold  by  Wayne  County 
between  April  20,  1859,  and  March  11, 1865, 
are  entitled  to  file  a  bill  in  the  nature  of  a  sup- 
plemental bfll  against  the  parties  holding  title 
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from  the  county  subject  to  the  mortgage  to 
have  the  lien  of  the  mortgage  enforced  by  a 
decree  of  foreclosure." 

The  decree  then  continued  as  follows: 
"That  each  of  said  owners  of  the  said  equity 
of  redemption  or  residuary  interest  of  the 
Coun^  of  Wayne  of,  in  ana  to  said  several 
tracts  of  land  which  were  purchased  from  the 
county  between  April  20, 1859,  and  March  11, 
1865,  who  have  been  summoned  hi  this  case, 
or  who  may  have  entered  their  voluntary  ap- 
pearance therein,  or  their  assigns,  respectivelv, 
each  aeUngfor  himsdf  or  k&ne^,  and  noi  for 
any  Mer,  may  and  SMtt  redeem  ths  reepeetive 
traeteifland  of  uhieh  they,  at  date  qf  eertiee 
vpon  them,  re^peeHvelw,  qfproeeee  or  entry  ef 
appearanee,  reepeetively,  held  and  owned  the 
emUty  qf  reden^ion,  or  reeidaary  intereet  if 
me  County  of  Wayne  within  or  at  the  expira- 
tion of  one  year  from  this  date,  by  paying  into 
this  court  the  amount  for  whidi  each  of  said 
tracts  of  land  was  bid  and  sold  at  said  decretal 
sale,  lor  the  use  and  benefit  of  the  owners,  re- 
spectively, under  title  deraigned  from  said  de> 
cretal  safe  of  the  tract  or  tracts  so  redeemed, 
and  that  the  Judgment  creditors,  respectively, 
of  any  such  persons  so  owning  the  equity  of 
redemption  may  and  shall  reaeem  any  tracts 
thereof  in  default  of  such  parties  so  redeeming, 
at  any  time  within  three  months  of  and  after 
the  expiration  of  said  twelve  months,  by  pay- 
ing the  amount  so  decreed  to  be  redeemed 
from,  in  accordance  with  the  Statutes  of  the 
State  of  Illinois  concerning  redemption  from 

Judidal  sales;  and  it  is  further  ordered,  ad- 
udged  and  decreed  that  the  decree  of  fore- 
dosure  of  June  25,  1874,  hereinbefore  referred 
to,  shfUl  be  vaciUed  and  annulled  as  to  each 
and  every  tract  (but  as  to  none  others)  thus 
redeemed  as  aforesaid,  and  that  in  default  of 
redemption,  as  provided  for  herein  as  afore- 
said, then  and  from  the  date  of  the  expiration 
of  such  period  of  limitation  aU  rights  of  such 
owners  of  the  said  equity  of  redemption,  or 
their  respective  assigns,  so  failing  to  redeem 
shall  be  forever  barred  and  foreclosed  of  their 
equities  of  redemption,  respectively,  and  of  all 
rights  of,  in  and  to  said  lands  of  any  kind  or 
nature  adversely  to  the  owners  under  title  de- 
rainied  from  ssdd  decretal  sale,  and  that  each 
and  all  of  such  defendants  so  being  barred  and 
foreclosed,  and  their  agents,  attorneys^  solic- 
itors and  servants  or  assigns  shaU,  from  and 
after  the  expiration  of  raid  fifteen  months, 
cease  to  exercise  any  acts  of  ownership  over 
said  lands,  and  shall  at  once  thereafter  vacate, 
abandon  and  leave  the  same,  and  not  inter- 
meddle any  further  therewith  under  pain  of 
being  consulered  in  contempt  of  this  court,  and 
that  the  respective  titles  of  said  several  and  re- 
spective tracts  of  land  not  so  redeemed  shall  be, 
and  they  are,  confirmed  in  said  several  parties 
so  owning  the  same  by  title  derailed  from 
said  decretal  sale,  as  aforesaid,  and  their  as- 
signs, and  that  any  tax  deed  or  certificate  to 
any  tract  of  land,  and  not  thus  redeemed, 
which  may  belong  to  any  such  person  thus  en- 
titled, but  failing  to  redeem  sucr  tract,  is  here- 
by declared  to  be  vacated,  annulled  and  lor 
nothing  taken  hereafter."  (The  italics  are  our 
own.) 

On  the  same  day  that  the  decree  was  en* 
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lered  a  motion  for  rehearing  was  tiled,  the 
first  ground  of  which  recited  as  follows:  *'That 
the  result  of  the  decree  in  said  cause  would  be 
a  great  hardship  to  the  respondents,  as  there  is 
not  enough  in  amount  in  any  case  to  allow  an 
appeal."  This  motion  was  denied  on  the  29th 
of  March,  1886,  but  on  the  Slst  of  May  fol- 
lowing it  was  ordered  by  the  court  that  said 
motion  "stand  continuea  until  Uie  next  June 
Term"  of  the  court  On  the  10th  of  June  fol- 
lowing the  motion  for  rehearing  was  again 
considered,  and  again  denied,  an  order  being 
entered  "that  the  order  of  March  29th,  1886, 
denying  the  application  for  a  rehearing  of  the 
cause,  stand  affirmed." 

On  the  18th  of  July,  1886,  a  motion  was 
made  to  correct  the  decree  by  striking  from  it 
the  names  of  thhrty-seyen  of  the  defendants, 
thirty-four  of  whom,  it  waa  alleged,  had  neither 
entered  their  appearance  nor  been  served  with 
•ummons,  and  the  other  three  had  diiclaimed; 
and  on  the  6th  of  August,  1886,  a  petition  for 
fummons  and  seyerance  on  appMl,  and  also  an 
appeal  bond,  were  filed  by  finy-alz  of  the  de- 
fendants Jointly. 

It  is  dear  that  the  appeal  must  be  dismissed. 
The  decree  from  which  It  is  taken  was  not  a 
loint  decree,  aa  is  readily  obseryed  l^  a  mere 
Inspection  ox  it  The  liability  of  eaoi  one  of 
the  defendants  under  that  decree  can  be  neither 
increased  nor  diminished  by  any  action  on  the 
part  of  any  of  his  oo^lefendants.  The  right 
of  eyeiy  one  of  the  defendants  to  appeal  from 
the  decree  is  separate  and  distinct  from  that  of 
the  other  defendants.  The  amount  adMged 
against  any  one  of  them,  in  order  that  he 
[6471  iDight  redeem  his  respectiye  tract  or  tracts  of 
land,  does  not  in  any  case  reach  the  amount 
necessaiy  to  giye  us  jurisdiction  to  entertain 
the  appeal,    in  no  case  is  it  $6,000. 

In  Eg  parte  Fhcmist  Im.  Co.,  117  U.  8.  867, 
869  [29:  928,  924],  Ohirf  Jiutiee  Wuiit,  deliy- 
ering  the  opinion  of  the  court,  said:  "The  rule 
is  well  settled  that  distinct  decrees  against  dis- 
tinct parties  on  distinct  causes  of  acuon,  or  on 
a  single  cause  of  action  in  which  there  are  dis- 
tinct liabilities,  cannot  be  Joined  to  give  this 
oourt  Jurisdiction  on  appeal,"— citing  a  long  list 
of  authorities.  The  question  was  finally  put 
at  rest  in  Oibeon  y.  ShMfeldt,  122  U.  S.  27  ^: 
1088],  where,  after  a  thorough  examination  of 
the  subject,  on  principle,  and  an  ezhaustiye 
reyiew  of  the  authorities  bearing  upon  it,  the 
court  sustained  a  motion  to  dismiss  an  appnd 
simtiar  in  all  its  essential  features  to  the  mo- 
tion in  this  case,  and  in  concluding  its  opinion 
said:  "This  result,  as  we  haye  seen,  is  in  ac- 
cordance with  a  long  series  of  decisions  of  this 
court,  eztendinff  oyer  more  than  half  a  cen- 
tury. During  Uiat  period  Congress  has  often 
legislated  on  Uie  subject  of  our  appellate  Juris- 
diction, without  changine  the  phraseok^Ky 
which  had  receiyed  JudKiafoonstruction.  The 
court  should  not  now  uosettle  a  rule  so  long 
established  and  recognized."  (pp.  89,  40 
[1087, 1088]).  See  also  McMurray  y.  Mcran^ 
at  this  term,  184  U.  8.  160  [88:  814]. 

It  is  not  necessaiT  to  multioly  authorities 
upon  a  point  so  well  settled.  xmUier  do  we 
Imnk  any  of  the  points  made  by  the  appel- 
lants, inn  their  brief,  in  opposition  to  the  mo- 
tion to  dismiss,  are  well  taken. 

The  vMUom  i0 di$m$e$ the ofpeaiie granted 
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OUatum,  ^hen  not  neeeeearf  to 
praetiee—iMppeai,  iohen  bringe  up 
—dtfendatUe  in  martaoffe  emi — temder 
when  vnneeeeearif^Louieiama  Cemeh'tMiiem 
tarn  title,  when  may  he  qumtitmed  withami  M^ 
reet  euit  to  eet  it  aeide. 

h  The  jurtodlotion  of  this  eourt  doss 
upon  a  dtatton  betav  issued,  where  an 
allowed,  an  appeal  bond  exeouted  and 
duly  filed;  but  this  ooort  wfll  noS 
UDtO  the  parties  are  bfongbt  tato 
tion. 

a.   The  appeal  in  this  osie  brings  before  aa 
the  final  deoree.  but  thatsustalnlna 
and  plea  of  Cbaries  F.  Halt  and 
salt  as  to  him.   It  was  not 
appeal  from  the  latter oidernnti] 

determined  tn  the  ootut  befcw. 


9,   In  a  suit  to  establish  a  mortgaga, 
thereunder.  It  Is  oompetent  to  nnlta  aa 
ants  both  the  mortgagur  and  the  party 
the  property  adyereely  to  the  Uen  of  i 
gege,  by  ylrtueof  prooeedlngs  fOra 
had  sutaequently  to  Ita  eaeoutlon. 

4.   Where  a  mortgagor,  who  had  agreed 
or  Incumber  the  property  to  the  prejudtoe 
mortgage,  has  fraudulently  eombtoad 
brother  to  defeat  the  mortgage  tteo  by 
a  sale  for  taxes  due  from  the  oMWtgagor,  at 
sale  the  brother  was  to  bid  In  the  property, 
own  name,  fer  the  benefit  of  the 
not  neoesHUT  that  the  mortgagee.  In 
maintain  a  salt  to  enfoeee  his  Ih 
the  amount  of  the  taxes,  with  Interest 
the  nonpayment  of  which  by  the 
caused  the  sale  to  the  prefodlee  of 
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S.  The  Loolslena  ooostttotlonal  inn  i  IstiMi  that  "Ha 
sale  of  property  for  taxes  shall  be  annaUed  for 
any  Informality  In  the  prooeedlngB  until  the  pitea 
paid,  with  ten  per  oent  Interest,  be  tendered  ta 
the  purchaser,**  has  no  application  to  eooh  a  caaiL 

a,  The  principle  that  a  tax  titie  must  be  held  good 
until  It  Is  annulled  In  a  direct  action  appllasonly 
as  to  those  titles  that  are  bene  fide,  and  are  aa- 
qaired  without  fraud,  or  that  are  real  and  not 
simulated. 

[No.  16&] 

Submitted I>ee.  IS,  1889.  Decided ApHl7.JS9t>, 

APPEAL  from  a  decree  of  the  Orcuit  Oout 
of  the  United  States  for  the  Western  DU- 
trict  of  Louisiana  in  fayor  of  fdaintiff  in  aa  ne- 
tion  to  set  aside  a  tax  sale  and  establish  amofft- 

Sige  and  for  a  sale  of  the  land,  adjudging  that 
e  plaindirs  demand  for  recognition  of  the 
mortgage  be  rejected  and  that  he  recoyer  against 
one  of  the  defendants  .certain  moneys.  A^ 
tened,  with  directione  teenier  a  dttree  eetaUith 
ivg  the  mortgage  andcrderinga  ealeeftke  wteri 
gaged  property. 

Statement  bj  Mr.  Juetice  HnHan  s 
By  a  deed  executed  Decemberfl  1878»  Join 
fl.  Mendenhall  and  wife,  dtiasM  of  Ohio.  ooa> 
yeyed  to  Clark  K.  Hall,  a  resident  of  Looisiana, 
an  undiyided  one  fourth  of  certain  lands  la 
Carroll  Parish  in  that  Stale,  known  aa  the  Ooa- 
oord  plantation.    The  price  agreed  to  be  piM 
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was  95,128,  for  which  the  vendee  exeeated  to 
the  grantor  his  three  promissory  notes,  the  first 
one  lor  $2,000,  payable  January  1,  1877  ;  the 
second  tor  a  Uke  sum,  payable  January  1, 1878; 
and  the  third  for  |1,12»,  payable  January  1, 
1879;  each  note  bearing  hiterest  at  the  rate  of 
eight  per  cent  per  annum  from  date  until  paid. 
In  order  to  secure  the  payment  of  the  principal 
and  interest  of  those  notes,  the  grantee,  by  the 
same  instrument,  mortgaged  ana  hypothecated 
the  property  for  the  benefit  of  the  vendor,  or 
any  future  holder  or  holders  of  the  notes, 
"binding  and  obligating  himself  not  to  sell, 
mortgage  or  in  any  wise  incumber  said  prop- 
er^ to  the  prejudice  of  this  act  of  moneage." 

The  deed  was  duly  filed  for  record  in  the 
proper  office  on  the  day  of  its  date. 

By  an  indenture  executed  February  10. 1876, 
the  owners  of  the  Concord  plantation,  William 
0.  White,  James  Andrews  and  Clark  N.  Hall, 
made  a  partition  thereof  among  themselves. 

On  the  6th  of  March,  1882,— no  part  of  the 
princioal  sum  having  been  paid  and  the  inter- 
est only  having  beeb  paid  up  to  January  1, 
1879— Clark  KT  Hall  wrote  to  Mendenball, 
giving  the  reasons  why  he  had  not  for  some  time 
made  a  pajrment  After  stating  that  he  and 
his  brother  had  tried  together  to  make  arrange- 
ments to  meet  his  notes  and  that  they  had  b^n 
compelled,  in  order  to  run  the  plantation,  to  de- 
posit what  money  they  had  as  securitv  for  aid 
supplied  by  others,  he  said:  "So  we  deposited 
the  money  we  had  and  are  going  ahead,  and  I 
can  assure  you  it  has  given  me  a  heap  more 
pain  than  It  has  you;  and  one  more  thing  I  can 
assure  you,  I  am  going  to  attend  strictly  to 
business,  and  am  going  to  get  as  little  as  pos- 
sible, and  work  to  best  advantage,  and  I  know 
this  fall  will  be  able  to  make  you  a  payment 
that  will  satisfy  yon.  My  aim  is  to  pay  you 
the  $2,600  this  fall  without  a  doubt;  with  what 
I  have  left  out  of  the  place,  and  what  Charley 
will  be  able  to  raise  then,  we  can  do  it  like  a 
flash,  and  to  do  it  now  will  be  a  stop  to  all 
things.  ...  So,  under  the  circumstances,  I  am 
not  going  to  pay  one  dollar  now,  and  if  it  don't 
suit  you  I  cannot,  for  the  life  of  me,  help  it. 
[f  you  had  rather  resort  to  law,  all  right.  If 
not,  wait  until  fall  with  patience  and  I  am  sure 
everything  will  be  made  0.  E.  .  .  .  Every- 
lx)dy  predicts  a  good  crop  year.  Has  Mrs.  M. 
.-ecdved  mv  package  of  photos?  I  mailed  them, 
and  wrote  her  a  letter  some  months  ago.  Hop- 
ing you  will  have  compassion  upon  a  poor  soul, 
I  will  close,  by  subscribing  myself,"  etc.  By 
way  of  further  assurance  that  the  representa- 
tions as  to  his  financial  condition  were  true,  and 
that  his  request  for  time  was  made  in  good 
faith,  he  adds,  by  wav  of  postscript,  these 
words:  "I  want  you  to  bear  in  mind  that  if  W. 
B.  Eeene  had  not  failed  to  comply  with  his  con- 
tract I  would  surely  have  remitted  the  money. 
You  may  believe  me  or  not;  nevertheless  it  is 
the  candid  truth.'' 

On  the  same  day  of  the  above  letter,  Charles 
F.  Hall,  a  brother  of  Clark  N.  Hall,  and  the 
person  described  in  that  letter  as  "Charley," 
wrote  to  Mendenhall,  saying:  "I  take  the 
liberty  to  pen  you  a  few  Imesin  regard  to  Con- 
cord and  the  business  pertaining  thereto. 
Some  time  ago  Clark  took  the  trouble  and  ex- 
pense upon  himself  to  go  up  and  see  you  to  try 
and  effect  a  settlement     At  that  time  you 


could  Just  af  weU  as  not  have  had  $2,600  in 
cash;  but  it  appears  you  would  not  take  that. 
Well,  since  then  things  have  changed  here,  so 
that  it  is  agoing  to  be  impossible  for  us  to  do 
anvthing  until,  say,  Janu^  1,  1888,  for  the 
fouowinff  reasons,  viz.:  W.  B.  Eeene,  a  mer- 
chant domg  business  close  to  Concord,  had  ar- 
ranged to  supplv  Clark  this  year,  but  about 
two  weeks  ago  lafled  in  a  manner;  anyway, 
his  commission  merchants  in  N.  0.  say  they 
wiU  not  advance  him  supplies  for  more  than 
enough  to  run  his  ov^  place;  therefore  it  will 
nece^arOy  compel  us  to  take  our  money  to  run 
the  place.  I  presume  Clark  has  written  you 
about  this  ere  now,  and  also  that  he  had  rented 
Andrews'  portion  of  the  place.  You  can  cer- 
tainly see  that  it  would  be  of  no  use  to  pay  you 
the  amount  agreed  to  and  then  have  no  way  or 
means  of  running  the  place,  for  we  could  make 
no  other  payments,  as  the  place  would  lay  idle 
and  would  therefore  bring  in  no  revenue.  The 
way  everything  is  now  fixed  the  place  will  [662] 
bring  it  in  rent.  I  am  here  working  /or  $1,000 
a  year  and  all  my  expenses  paid,  and  by  Janu- 
aiv  1,  1888,  we  can  and  will  pay  you  $2,600. 
I  have  been  here  for  two  vears  ana  have  saved 
nearly  all  my  salary— and  for  what?  To  try 
and  help  Clark  pay  you  for  the  place.  I  am 
anxious  to  settle  this  matter  up,  and  you  have 
bemi  very  kind  in  waiting  as  long  as  you  have, 
and  you  have  my  word  and  honor  that  yoa 
shall  be  paid  this  fall  the  $2,600  if  the  levee 
does  not  break  at  or  near  Concord.  You  can 
satisfy  yourself  by  writing  to  Mr.  Benjamin 
Eeene,  or  anyone  that  knoii^  anything  about 
our  affairs  here,  whether  I  have  written  how 
things  are  here  or  not  And  I  feel  safe  in  here 
saving  that  you  will  look  at  this  matter  just  as 
I  have,  and  think  we  have  done  just  the  best 
that  could  have  been  done  under  the  existing 
circumstances.  Please  let  me  hear  from  you  on 
this  subject  and  I  shall  take  pleasure  in  keep- 
ing you  posted  about  things  here,  and  you  can 
depend  on  my  doing  all  I  can  to  help  pay  up. 
Please  remember  me  kindly  to  Mrs.  M.,  and 
with  best  wishes  and  trusting  to  hear  from  you 
ere  lonff,  I  remain  yours  resp." 

On  the  17th  of  January,  1888,  the  iaud  was 
sold  for  state  and  i^riah  taxes  due  from  Clark 
N.  Hall  for  the  years  1877  and  1878,  and  was 
purchased  at  the  sum  of  $211.47  by  Charles  F. 
Hidl,  who  took  a  deed  from  Uie  sheriff. 

The  present  suit  was  brought  on  the  4th  of 
Septemoer,  1888,  by  Mendenhall  against  Clark 
K.  HaU  and  Charles  F.  Hall.  After  setting 
out  the  above  facts  in  relation  to  the  purchase 
by  Clark  N.  HaU,  the  execution  of  the  notes 
for  the  price,  the  partition  of  the  plantation 
among  the  owners  and  the  payment  of  the  in- 
terest up  to  January  1,  1879.  the  bill  alleges 
that  Clark  N.  Half  had  indulgence  from  the 
plaintiff  from  year  to  year,  and  visited  the  lat- 
ter at  his  home  in  Ohio  about  the  first  of  the 
year  1882,  promising  while  there  that  upon  [563] 
his  return  home  he  would  make  a  payment  of 
$1,600  on  the  notes;  that  after  his  return  he  and 
his  brother  Charles  entered  into  a  scheme  to 
defraud  the  plaintiff;  that  with  knowledge 
that  the  shenff  would  be  compelled  by  ue 
Statute  of  the  State  (Act  Ko.  88  of  1882)  to 
sell  the  property  for  unpaid  taxes  within  four 
months  after  the  promulgation  of  that  Act, 
Clark  K.  Hall  fraudulently  failed  to  pay  the 
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proper^  for  a  small  price,  if  the  lequisite  f onn- 
almesliaTepreceded  and  attended  the  sale.  .  .  . 
But  no  government  will  pennit  its  machinery, 
constructed  to  enforce  the  payment  of  pubfic 
dues  to  the  fisc,  to  be  used  to  manipulate  a 
fraud,  and  if  the  purchaser  ia  a  party  to  the 
fraud  he  must  share  its  punishment.  It  might 
be  very  different  if  he  were  wholly  discon- 
nected and  unacquainted  with  it  The  pur- 
chase by  Moss  was  nothing  more  or  less  than  a 
purchase  by  Mra.  Austin,  the  debtor  and  mort- 
gagor, through  her  son,  the  plaintiff.  The 
money  paid  as  the  price  at  the  tax  sale  was  only 
what  she,  as  the  owner  of  the  property,  owed 
the  State,  and  what  she  honestly  and  in  ffood 
conscience  ought  to  hare  paid  without,  ana  be- 
fore, and  to  prevent,  a  sale.  If  she  could  not 
pay  it,  the  debt  being  exiffeant  and  of  so  hiiph  a 
rank,  she  should  have  acquainted  her  creditor 
and  mortgagee  with  its  imminence,  instead  of 
observing  the  suspicious  reticence  which  char- 
acterized her  conduct  The  creditor's  rights, 
as  mortgagee  and  vendor,  cannot  be  imperiled 
by  the  mortgagor's  coUudve  combination  with 
others  to  interpose  an  apparent  but  fraudulent 
obstacle  in  bis  way  in  enforcing  those  rights." 

All  that  was  said  in  that  case  is  peitinent 
to  the  one  before  us.  The  mortgagor  had  ob- 
tained liberal  indulgence  as  to  ame  from  the 
mortgagee. «  He  nme  such  representations  of 
his  embarrassed  financial  condition  as  induced 
the  mortgagee  to  forbear  taking  steps  to  en- 
force his  Ifen  upon  the  property.  He  gave 
positive  assurances  that  he  would  make  a  pay- 
ment of  twenty-five  hundred  dollars  on  the 
mortgage  debt  by  the  fall  of  1883.  He  knew 
that  were  were  taxes  upon  the  property  which 
it  was  his  duty  to  pay,  and  that  their  nonpay- 
ment endangmd  tne  security  upon  whidi  ms 
generous  creditor  depended  for  the  payment  of 
the  notes  given  for  the  property.  And  his 
brother,  with  many  expressions  of  friendship 
for  the  mortgagee  and  bis  family,  Joined  in  the 
appeals  for  ume,  assuring  the  mortgagee  that 
he  would  himseu  assist  in  meeting  iSe  mort- 
gagor's engagements  to  pay,  if  the  mortgagee 
would  wait  until  January  1, 1888.  He  volun- 
tarily promised  that  he  wouJd  keep  the  mort- 
gagee ''posted  about  things."  But  neither  the 
mortgagor  nor  his  brother  informed  the  mort- 
sagee  that  the  land  was  advertised  to  be  sold 
for  the  taxes  which  the  mortgagor  was  under  a 
duty  to  pay.  The  way  in  which  Charles  F. 
Hall  complied  with  his  promise  to  keep  the 
plaintiff  posted  was  to  withhold  information  as 
to  the  tax  sale,  buy  the  land  for  the  amount  of 
the  taxes  and  take  the  title  in  his  own  name. 
The  evidence  leaves  no  doubt  that  the  non- 
payment of  taxes  by  the  mortgagor,  and  the 
J>urchase  of  the  property  by  his  brother,  was 
n  execution  of  a  scheme  upon  their  part  to 
defeat  the  mortgagor's  lien  upon  the  land. 

In  respect  to  the  credits  allowed  by  the  de- 
cree below  upon  his  notes  to  the  mortgagor,  no 
error  was  committed  The  credit  of  $1  ,l40. 52, 
as  of  January  1, 1879,  was  a  trifling  amount  in 
excess  of  the  aggregate  interest  that  had  been 
paid  by  the  mortgi^r  up  to  that  date.  The 
credit  of  $544.15  was  for  the  amount  of  the 
two  Judgments  rendered  against  Mendenball 
bv  a  Justice  of  the  peace  in  Ohio,  of  which 
diark  If.  Han  became  the  owner  on  the  IHh  of 
May.  18781    The  iMntiff  being  a  nonresident 
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of  Louisiana  it  was  proper  to  allow  that  amoont 
as  a  set-off  against  the  notes,  ^mneif  v.  B^de^ 
16  La.  Ann.  250;  Woolfolk  v.  The  Oroham'0 
PMy,  18  La.  Ann.  688.  As  to  the  note  for 
$1,788.61  dated  June  1,  1875,  and  executed  I17 
the  Delaware  Paper  Company,  the  court  bdow 
properly  disallowed  it  as  a  »t-ofL  The  evl> 
dence  clearly  showed  that  it  was  aoC  as  en- 
forceable obligation  against  that  company. 
The  attempt  to  use  it  against  Mendenfaall  is 
only  additional  evidence  of  the  purpose  to  da- 
fraud  him.  But,  for  the  reason  staged,  th» 
court  below  erred  in  rejecting  the  plaintiff's  de- 
mand for  recognition  of  the  mortgage  ttsa  o^ 
on  the  property. 

To  the  eeterU  indicated  the  deerm  ie  rmermd^ 
i0t'M  direetione  to  enter  a  decree  reoogniei^  m^ 
ettMiOiing  the  mortgaae  efDeeember  tA^  1875^ 
ae  aaainU  Otork  if.  BaU,  and  th€  swowwiia  < 
OhaHee F. HbM,  and  ae gi9inff  m  Uminhok^ 
qf  the  piaintff  evperior  and  paramoumi  to  mtt^ 
right  which  the  eueeeeeion  ef  Oharlee  F.  Ai0  hm 
in  the  mortgaged  propertff  kg  oiriuo  ffHe  sair 
for  taaee  and  the  eherife  deed  to  Mih  mod  or- 
dering a  ealeqf  the  mortgagedprtmortgiooati^ 
the  above  balaneedue  the painUg Mpan  lis 
givm  Iff  (Hark  N.  BM. 


HENRY  8.  LITTLB,  Receiver  of  Ae 
TRAL  Railroad  Compaht  om  Nmr  Ji 
SBT,  Plff,  in  3rr»p 

e. 

SAMUEL  D.  BOWERS,  Comptroller,  n  lu 

0ee&aBeportttr*s  ed.  SO-SBiJ 

Pagmmi,  ichen  tUuntarg—efeet  ofprvttai  eet 
untarf  payment  of  taaee  compromiee  whrre 
there  te  no  real  controvereg,  euit  wiU  he  die^ 
mieeed  when  mag  be  ehown — agreed 
coneent  do  notooftferJuriedteUon, 


L  Where  a  party  pays  an  IDetal 
fun  knowledge  of  an  the  teota  wfaloh 
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KOTB.— PcH/faait  vol  witory. 
when  mofwy  wronafuO/y  and  akganif 
recovered  batik.   See  noU  to  Bank  of  V. 
of  Washington,  8:  ttS. 

Am  to  action  to  recover  boek  &at9ee  paid 
teeU  see  note  to  Qreeij  v.  Thcmipsoii,  18: 

PaynunU  when  vctntnlanf:  when  mtaa  fti 

baOL 

Mooesr  volontarlly  paid  under  liotnas  tor  van 
a  patent  cannot  be  recovered  00  the  lalHeqiMot  d 
termination  of  the  InvaUditf  of  the  patent, 
aenbaoh  v.  Odorless  Excavating  Oo.  i  Oaot. 
860, 66  Md.  84. 

An  anesament  voluntarily  paid  bjrthe  hoMer* 
fuU-pald  stook  of  a  corporation.  In  1 
an  agreement  of  allthestockholdeta.  oaoaot  be ; 
covered.   BMweU  v.  Pittsburgh,  a  *&  L. 
00. 8  Gent.  Bep.  887,  U4  Pa.  i86w 

Ifonej  paid  under  a  artslafca  of  iialwlil 
may  In  general  be  recovered  baok«  altkoogh 
was  negUgence  on  the  part  of  the 
the  payment.   Walker  v.  Obnaat,  S  Wi 
66  Mich.  104. 

An  action  cannot  be  maintained  to : 
money  voluntarily  paid  In  satiaflaeCIOQ  of  an  Uagak 
Younger  v.  Santa  Om  Ooonty,  88  OaL  ML 

Money  paid  for  a  void  assaasaaaBS  for  loeal  1^ 
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La.  AnD.  818;  Btantan  t.  iMdeUng,  80  La.  Ann. 
1382;  Miller  t.  Montagne,  88  La.  Ann.  1890; 
Bamno  v.  Lapene,  80  La.  Ann.  810. 

The  supreme  court  has  no  power  to  receive 
an  appeal  in  any  other  mode  than  that  provided 
bv  law 

ViUoMaar.  U.8.4.7V.Q.  6  How.  81  a8: 
862);  U.  &  r.  Ourr^,  47  U.  a  6  How.  106  (18: 
868). 

The  supreme  court  has  no  Jurisdiction  unless 
the  case  is  brought  up  in  conformity  with  the 
regulations  which  Congress  has  prescribed. 

Cattro  V.  U.  8.  70  U.  B.  8  Wall  46  (18: 168). 

The  appeal  is  barred  by  limitation. 

Brooks  V.  Nbrrii,  52  U.  8. 11  How.  904  a8: 
665):  nsSan  F^dro,  15  U.  a  8  Wheat  182 
<4:202). 

Mr.  JusUci  HarlaiB  delivered  Hie  opinion 
of  the  court: 

It  is  sugffested  that  no  appeal  has  been  taken 
as  to  Charles  F.  Hall,  ana  that  this  court  is 
without  lurisdiction  over  the  cause  as  to  him. 
In  this  view  we  do  not  concur.  The  cause  was 
Dot  finally  disposed  of  as  to  Clark  N.  Hall,  the 
remaining  defendant,  until  Uie  14th  of  April, 
1886,  and  on  the  80th  day  of  the  same  month 
the  plaintiff  vras  allowed, an  appeal  "in  the 
cause."  His  appeal  bond  was  executed  Sep- 
tember 9, 1886,  and  ran  "to  the  defendants." 
The  record  was  filed  here  on  the  12th  of  Octo- 
ber, 1886.  It  appearing,  when  the  case  was 
reached  on  our  oocket,  that  Charles  F.  Hall 
had  not  been  served  with  notice  of  the  appeal, 
a  dtatiAi  was  directed  to  be  served  upon  him, 
or,  if  he  was  dead,  upon  his  representative. 
The  citation  was  executed  Januarv  18. 1890, 
upon  his  widow,  who  is  also  admiDistratrix  ox 
hb  estate.  There  is  no  ground  to  question  the 
lurisdiction  of  this  court  to  proceed  to  a  hear- 
ing of  the  appeaL  The  record  was  filed  in 
thb  court  on  the  day  to  which  the  appeal  was 
returnable.  Our  Jurisdiction  did  not  depend 
upon  a  citation  being  issued  (Eoani  v.  alate 
jfal  Bank,  184  U.  &  880  [88:  917]),  although 
we  could  not  properly  proceed  to  hear  the  case 
until  Charles  F.  Hall,  as  to  whom  the  suit  was 
dismissed  in  1885,  or  his  representative,  was 
brought  in^>  court  by  citation.  Rev.  Civ. 
Code  La.  arts.  1041,  1049,  1155;  MeOalop  v. 
Fliiker,  12  La.  Ann.  846.  And  the  appeal 
brings  before  us  not  only  the  final  decree  of 
1886,  but  that  of  1885  sustaining  the  demurrer 
and  plea  of  Charles  F.  Hall,  ana  dismissing  the 
suit  as  to  him.  It  was  not  necessarv  to  take  an 
appeal  from  the  latter  order  untfl  after  the 
whole  case  was  determined  in  the  court  below. 
For  these  reasons  the  objections  to  our  Juris- 
diction are  overruled. 

The  first  question,  upon  the  meriti,  to  be 
considered,  relatea  to  the  demurrer  and  plea  of 
diaries  F.  Hall.  It  is  contended  that  he  was 
not  a  necessarv  party  to  the  suit  to  fix  the 
amount  of  the  moebt^ess  of  Clark  N.  Hall, 
and  that  the  demurrer,  for  that  reason,  was 
properly  sustained.  If  that  had  been  the  sole 
object  of  the  suit  the  plaintiff  could  undoubt- 
edlv  have  proceeded  at  law  against  Clark  K. 
Hall  alone.  But  such  a  suit  would  not  have 
given  the  relief  required.  The  plaintiff  claimed 
a  Hen  on  the  mortgaged  property  to  secure  the 
pflyment  of  the  notes  given  by  the  mortgagor. 
The  property  was  dauned  by  Charles  F.  Hall 
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In  virtue  of  a  tax  sale.  While  the  latter  might 
have  been  proceeded  against  alone  for  the  pur> 
pose  of  determining  whether  his  right  to  the 
land  was  not  subordinate  to  the  mortgage  lien, 
it  was  competent,  under  the  practice  m  equity 
prevailing  in  the  courts  of  the  United  States, 
and  in  oraer  that  f  uU  and  adequate  relief  might 
be  had,  to  unite  in  the  same  suit  both  the  mort- 
gagor and  the  party  claiming  the  property  ad- 
versely to  the  uen  of  the  mortgage,  by  virtue 
of  proceedings  had  subsequently  to  its  execu- 
tbn.  If  the  plaintiff  was  entitled  to  have  the 
property  sold  in  satisfaction  of  the  debt  secured 
by  the  mortgage,  it  was  his  right  to  have  it  sold 
freed  from  any  apparent  claim  thereon  wronglv 
asserted  by  the  holder  of  the  tax  title.  Such 
relief  could  not  be  had  without  making  the 
latter  a  party  to  the  suit 

In  respect  to  the  plea  of  Charles  F.  Hall,  we 
are  of  opinion  that  it  ought  not  to  have  been  sus- 
tained. The  constitutional  provisions  that  "all 
deeds  of  sale  made,  or  that  may  be  made,  by 
the  collector  of  taxes,  shall  be  received  by  the 
courts  in  evidence  as  prima  facie  valid  sales," 
and  that  "no  sale  of  property  for  taxes  shall 
be  annulled  for  any  informally  in  the  pro- 
ceedings until  the  pnce  paid,  with  ten  per  cent 
interest,  be  tendered  to  the  purchaser,"  have 
no  application  to  cases  like  the  present  one. 
If  Clark  N.  Hall  had  attempted  to  have  the 
tax  sale  set  aside  for  mere  informality,  it  would 
have  been  a  good  plea  in  bar  to  any  suit  by  him 
against  the  purchaser,  that  he  had  not  tendered 
the  amount  paid  by  him,  with  interest  thereon 
— the  plea  idiowing  distincUy  the  amount  so 
paid.  Barrow  t.  JOapene,  80  La.  Ann.  810; 
Blanton  v.  LudeUng,  80  La.  Ann.  1282.  It  is 
to  suits  of  that  character  that  the  authorities 
dted  apply.  The  case  before  us  is  altogether 
different.  It  proceeds  upon  the  ground  that  a 
mortgagor  who  had  agr^  "not  to  sell,  mort- 
gage or  in  any  wise  incumber  the  property,"  to 
ttie  prejudice  of  the  mortgage,  had  mud* 
ulenuy  combined  with  his  brother  to  defeat  the 
mortgage  Uen  by  means  of  a  sale  for  taxes  due 
from  the  mortgagor,  at  which  sale  the  brother 
was  to  bid  in  the  property,  in  his  own  name, 
and,  for  the  protection  of  the  mortgagor,  assert 
his  absolute  ownership  of  it.  It  certainly  was 
not  intended  that  the  mort^gee,  in  order  to 
maintain  a  suit  to  enforce  his  Ben,  should  ten- 
der to  the  mortgagor,  or  to  his  agent,  the 
amount  of  the  taxes,  with  interest  thereon,  the 
nonpayment  of  which  by  the  mortgagor  had 
caused,  the  sale  to  the  prejudice  of  the  mort* 
gagee. 

The  case,  in  many  respects,  is  like  Auttin  v. 
OituenM  Bank,  80  La.  Ann.  689,  691,  in  which 
it  appeared  that  a  mortgage  creditor  proceeded 
directly  against  the  mortgaged  property  which 
bad  been  sold  for  taxes,  and  the  title  taken  in 
the  name  of  a  third  person.  The  holder  of  the 
tax  title  brought  a  suit  to  enjoin  such  pro- 
ceeding. The  court  said:  "The  plaintiff  [the 
holder  of  the  tax  title]  entrenches  himself  be- 
hind our  ruling  in  Lannes  v.  Work%ngmen*$ 
Bank,  29  La.  Ann.  112,  and  insiste  that  hit 
title  must  be  held  good  until  it  is  annulled  in  a 
direct  action.  But  that  principle  holds  good 
only  as  to  those  titles  that  are  bona  fide,  and  are 
acquired  without  fraud,  or  that  are  real  and  not 
Emulated.  Unquestionably  a  purchaser  at  a 
tax  sale  may  acquire  a  good  title  to  a  valuable 
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The  case  was  argaed  upon  its  merits  on  Jan. 
80,  1890,  by  Mr,  B.  W.  De  Forest  for 
plaintiff  in  error,  no  counsel  for  defendants  in 
error  appearine  upon  such  argument  Subse- 
quently defendants  m  error  were  given  leave  to 
file  briefs  and  they  also  filed  a  motion  to  dis- 
miss the  writ  of  error. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  Berlin,  for  defendants  in  er- 
tor,  in  support  of  motion  to  dismiss: 

Courts  will  not  entertain  jurisdiction  of 
eases  when  there  is  no  real  or  substantial  con- 
troversy between  the  parties. 

Cleveland  v.  Chamberlain,  66  U.  8.  1  Black, 
419  (17:  98);  Lord  ▼.  Veoiie,  49  U.  8.  8  How. 
251  (12:  1067);  Smith  y.  Junction  R.  Co.  ^ 
Ind.  546;  8an  Mateo  Oo.  ▼.  Southern  Pae,  R 
Co,  116  D.  9.  188  (29:  589);  Eenkin  ▼.  Chiersi, 
12  East,  247;  Bretoiter  ▼.  Kitchin,  Comb.  424; 
Ooxe  V.  FhiUipe,  Lee  t.  Hard w.  287;  Bs  EUam, 
8  Bam.  A  C.  597;  Bt$ex  Oountii  ▼»  Union 
County,  44  K.  J.  L.  488. 

When  claims  for  taxes  have  been  volunta- 
rily paid  to  municipalities,  an  action  cannot  be 
maintained  to  recover  the  money  so  paid. 

Dill.  Mun.  Corp.  (8d  ed.)  §§  941-947,  and 
eases  cited. 

The  facts  on  this  motion  can  properly  be 
brought  before  the  court  by  affidavits. 

Cleveland  v.  Chamberlain,  66  IT.  8. 1  Black, 
419  (17:  98):  Lord  t.  Veaiie,  49  U.  a  8  How. 
861  aS:  1067). 

Mestn.  Robert  W*  DeForest*  GeorM 
R.  Kaereher  and  Ber^amin  Willianuon,  tor 
plaintiff  in  error,  in  opposition  to  motion. 

Mr.  JutOee  Timmmr  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  certiorari  issued  out  of 
the  Supreme  Court  of  the  State  of  New  Jersey, 
on  the  6th  of  November,  1883,  at  the  instance 
of  Henry  8.  Little,  receiver  of  the  Central  Rail- 
road Company  of  New  Jersey,  a  corporation 
of  that  State,  commanding  Samuel  D.  mwers, 
comptroller  of  the  City  of  Elizabeth,  and  the 
City  of  Elizabeth,,  to  certify  and  send  to 
that  court  their  proceedings  relative  to  an 
assessment  of  certain  taxes  made  by  that  City 
upon  real  property  of  the  Company  within  the 
city  limits,  pi^cularly  described  in  the  writ, 
for  the  year  1876. 

Upon  the  hearing  of  the  case  in  that  court, 
the  investigation  extended  to  like  assessments 
made  by  the  City  for  the  years  1877  to  1882,  in- 
clusive; and  the  judgment  of  the  court  was, 
that  the  assessments  should  stand  affirmed. 
That  Judgment  having  been  affirmed  by  the 
Court  of  Errors  and  Appeals  of  the  State,  this 
writ  of  error  was  prosecuted.  The  federal 
question  involved  is  af  to  whether  these  assess- 
ments impaired  the  obligation  of  a  contract 
which  the  Company  claimed  existed  between 
It  and  the  State  by  virtue  of  an  Act  of  the  State 
Legislature,  approved  March  17,  1854,  and 
were  therefore  violative  of  sec  10,  art.  1,  of 
the  Constitution  of  the  United  States. 

After  the  argument  of  the  case  in  this  court 

S)on  ita  merits,  the  defendants  in  error  were 
ven  leave  to  file  briefs,  a  privilege  of  which 
ey  availed  themselves;  and  they  also  filed  • 
motion  to  diunias  the  writ  of  error.  This  mo- 
tion ii  based  upon  the  following  grounds: 
First  Because  the  taxes  leriM  on  the  prop- 
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erty  of  the  Company  in  the  Cityof  Slizabeth 
in  and  for  the  years  1876  to  1888,  indoaive,     .^^^ 
bein^  the  same  taxes  mention«l  in  the  record      ^ 
in  this  cause,  have  been  paid  and  aatisfied  In 
fuU  since  the  writ  of  error  was  issoed,  iogeilier 
with  the  costs  in  the  case. 

Second.  Because  the  writ  of  error  la  being 
prosecuted  bv  the  plaintiff  in  error  for  the  sole 
purpose  of  obtaining  the  oi^nkm  of  this  coort 
as  to  the  validity  of  an  alleged  contract  oo  the 
subject  of  taxation  between  the  State  of  New 
Jersey  and  the  Company,  and  the  State  Is  not 
a  party  in  the  form  or  sense  ia  which  a  party 
in  interest  must  be  a  party  to  m  litigatkm  in 
order  to  be  bound  bj  the  Jodgmeot  of  the 
court 

Third.  Because  the  plaintiff  in  error  does 
not  owe  any  taxes  to  the  City  of  EUzabelh,  to 
Samuel  D.  Bowers,  the  former  comptroller  of 
the  City,  or  to  any  existing  c^oer  of  the  Gtj^ 
nor  does  the  Company  owe  any  sum  of  jmomtf 
to  the  City  for  taxes. 

Fourth.  Because  all  daims  for  taxes  hereto- 
fore made  or  held  by  the  City  of  EUxabeth,  or 
any  officer  thereof,  against  the  Central  Bail- 
road  Company  of  New  Jersey*  or  the  ptopeity 
of  the  Company,  or  any  reoeiver  of  It,  have 
k)een  adjusted,  compromised  and  paid  In  full, 
voluntarily,  by  the  Railroad  Company  ar  te 
appropriate  officer  or  representative. 

The  motion  Is  supported  by  a  number  of  af- 
fidavits of  the  tax  officers  of  the  Olty  of  Bisa- 
beth,  including  the  present  oomptroDer,  aad 
the  commissioners  of  adjustment  Trom  these 
affidavits  iVappears  that,  dorina  the  year  1887, 
by  vhtue  of  a  Sutute  of  the  State  passed  la 
1886,  the  oommissionen  of  adjustment  for  the 
City  of  Elizabeth  readjusted  and  reduced,  to  a 
considerable  extent,  tne  taxes  levied  by  the 
City  upon  the  proper^  of  the  Railroad  Coai- 
pany  for  the  years  1876  to  1882,  inclusive,  and 
also  for  the  year  1888;  ttiat  during  the  piogiea 
of  that  revision  and  readjustment,  B.  W. 
Douty,  real  estate  agent  of  the  Company,  ap- 
peared before  the  commissioners,  from  tune  lo 
time,  and  urged  the  reduction  of  the  daima  of 
the  City  for  taxes  against  the  property  of  the 
Company;  that  after  the  adjustment  had  been 
completed,  the  taxes  were  paid  bv  the  Rail- 
road Company,  before  interest  oo  them  began 
to  accrue  under  the  Act  by  virtoe  of  which  the 
adjustment  was  made;  that  no  warrant  was  Is- 
sued or  other  step  or  proceeding  taken  by  or  [SWI 
on  the  part  of  the  dtj  for  the  cculection  of  the 
taxes  prior  to  the  time  of  payment,  nor  eoold 
any  proceedings  have  beoi  taken  to  enforce 
their  payment  for  several  months  thereafter; 
and  that  no  protest  against  the  payment^  or 
objection  thereto,  was  made  by  the  Company. 
or  any  person  acting  on  Its  behalf.  It  appeaa 
that,  during  the  progress  of  the  readjustment, 
the  commissioners  committed  an  error  by  In- 
cluding therein  certain  taxes  for  the  years  1884. 
1885andl886.  Douty  requested  them  by  letter 
to  correct  that  error,  saying, "  If  this  Is  dona. 
I  am  satisfied  the  adlostment  will  be  proapcly 
paid  after  conflrmatfoQ."  The  oorrection  waa 
made  as  requested,  and  the  taxes  thus  read- 
Justed  and  reduced--the  same  taxes  here  in  dis^ 
pute^were  paid  by  riie  Oompany,  as  above  set 
forth. 

As  regards  the  cosis  of  ttie  proeeedlnfs  la  the 
court  bdow.  It  seems  they  mn  paid  under  the 
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40imuid  iUegal,  without  an  ImmedUite  nnd  urrent 
BeoeMitj  therefor,  or  uoleai  to  release  hit  person 
or  property  from  detention,  or  to  prevent  an  Im- 
mediate seiiure  of  his  person  or  property,  such 
payment  must  be  deemed  TOluntary,  and  cannot 
be  reoovered  l)aok.  And  the  fact  that  the  party, 
At  the  time  of  maldniT  the  payment,  flies  a  written 
protest  does  not  make  the  payment  inyoluntary. 

M,  The  payment  of  taxes  on  lands,  where  no  war- 
rant had  been  Issued,  and  no  proceedings  taken, 
and  none  oould  be  taken  for  seyeral  months  for 
their  collection,  and  without  protest  or  objection, 
4uid  after  re-adJustment  and  reduction  of  the 
taxes  obtained  by  the  company  on  whose  lands 
they  had  been  assessed,  and  after  a  correction 
therein  was  made  at  the  request  of  the  company^ 
«crent,  who  wrote  to  theoonmilssionerBthatif  the 
•correction  was  made  the  taxes  would  be  paid,  is 
not  a  payment  under  duresn. 

M.  Their  pajrmen  t,  under  the  circumstances,  was  in 
the  nature  of  a  compromise,  by  which  the  dty 
■agreed  to  take  and  the  company  agreed  to  pay  a 
leas  sum  than  originally  assessed,  the  effect  of 


which  was  to  extingolsh  the  odntit>f  etay  betwesm 
the  parties. 

4.  When  there  la  no  aotoal  oontroTsny,  inrolTlng 
real  and  substantial  rights,  between  the  pardss  to 
the  record,  the  caae  wm  be  dismissed. 

8b  The  fact  that  there  lano  oontroversy  betweeo 
parties  to  the  record  maybe  allowed  to  be  shown 
at  any  time  before  the  dedslon  of  the  case. 

6L  Nor  is  it  material  that  the  case  was  agreed  to  by 
the  parties  as  one  in  which  the  question  of  taxa- 
tion imder  the  New  Jersey  statutes  could  be  fln- 
ally  decided  by  this  court.  Oonsent  does  not  con- 
fer jurisdlotJon. 

[No.  194.1 

Suhmitted  Mar.  S,  1890.  Decided  Ajnil  7, 1890. 

rr  ERROR  to  the  Court  of  Errors  and  Ap- 
peals  of  the  State  of  New  Jersey  affirming 
the  Jadfnnent  of  the  Supreme  Court  of  that 
State  afflrmiog  certain  assessments  of  taxes 
made  by  the  (^ty  of  Elizabeth  upon  property 
of  the  Centra]  Railroad  Company  of  iMew  Jer- 
sey.   On  motion  to  dismiss.    Dtemiaed. 


provements,  which  assessment  is  an  apparent  lien 
upon  the  premises.  Is  paid  under  duress  of  goods, 
and  may  be  recovered  back.  Vaughn  v.  Port  Chea- 
ter, 48  Hun,  427. 

Payment  of  a  false  claim  for  demurrage,  made  to 
obtain  poflfiesBion  of  the  cargo,  may  be  recovered 
l)aok.    Farguflson  t.  Winslow,  84  Minn.  884. 

No  debt  is  implied  in  law  from  the  voluntary  pay- 
ment of  the  debt  of  another.  First  Nat.  Bank  ▼• 
Saratoga  Coun^,  9  Gent.  Rep.  484, 100  N.  Y.  488. 

Money  paid  through  mutual  mistake  of  law  is  not 
recoverable.  Wolf  v.  Beaird,  18  West.  Rep.  878, 128 
111.885. 

A  voluntary  payment  under  a  mistake  of  law  is 
not  recoverable.  Oould  y.  McIUl,  U  Cent.  Bep. 
as.  U8  Pa.  465. 

An  overpayment,  under  an  honest  ignorance  of 
the  state  of  an  account  and  reliance  upon  the  de- 
fendant*s  statement  of  a  proper  balance,  is  reoor- 
erable.  Byrnes  ▼.  Martin,  U  West.  Bep.  .487,  07 
Mich.  889. 

Interest  paid,  by  mistake,  on  a  note  designedly 
written  without  interest  is  recoverable.  Hatha;way 
T.  Hagan,  4  New  Sng.  Bep.  128, 68  Y t.  7S. 

Where  a  judgment  debtor  cannot  resist  tta  ex!»> 
«ution,  he  may  pay  the  Judgment  and  recover  back 
the  amount  on  reversaL  Ohapman  v.  Sutton,  68 
Wis.  697. 

Money  paid  by  a  minor  in  consideration  of  being 
admitted  as  a  partner  cannot  be  recovered  back, 
tmlesB  he  was  induced  to  enter  into  the  partnership 
t>y  fraudulent  representations.  Adams  v.  Beall,  7 
Cent^  Bep.  480, 07  Md.  68. 

The  obligor  in  a  real  estate  bond  cannot  recover 
what  be  has  voluntarily  paid  under  the  terms  of 
the  bond,  upon  his  failure  to  complete  the  required 
payments.  Grimes  v.  Ooud  (Me.)  4  New  Bug.  Bep. 
•71. 

Payments  made  under  a  gross  mistake  of  fact 
can  be  recovered  back,  if  not  returned  on  demand. 
Lane  v.  Pere  BCarquette  Boom  Oo.  08  Mich.  08. 

Money  paid  under  a  mistake  of  law  or  fact,  with- 
out consideration,  and  not  as  the  result  of  a  com- 
promise, to  another  to  whom  it  was  not  owing  in 
Viw  or  conscience,  may  be  recovered  back.  Mo- 
Murtry  v.  Kentucky  Cent.  B.  Oo.  84  Ky.  48BL 

An  action  will  not  lie  to  recover  back  money  paid 
voluntarily  with  a  full  knowledge  of  the  facts  and 
circumstances.  Lewis  v.  Hughes,  12  Oolo.  208;  Gill- 
iam V.  >Uf  ord,  09  Tez.  207. 

One  who  recognizes  a  judgment  to  the  extent  of 
paying  the  money  thereon,  even  under  protest,  to 
the  clerk  of  the  court,  cannot  recover  back  the 
money  on  the  ground  that  it  is  in  valid*  McBrldev. 
lAthrop,  24  Neb.  01. 

184  U.  S. 


Money  paid  on  a  Judgment  to  prevent  a  sale  of 
defendant*s  property  under  execution  may  be  re- 
covered back  if  the  judgment  la  afterwards  r»> 
versed.    Cleveland  v.  Tufts,  09  Tex.  680. 

The  payment,  under  protest,  of  an  unlawful  de- 
mand, to  avoid  serious  injury  or  risk  in  respect  to 
property,  is  not  voluntarily  made,  and  the  money 
may  be  recovered  back.  State  v.  Nelson  (Minn.)  4 
L.  B.  A.  800;  Lyman  v.  Lauderbaugh,  76  Iowa,  48L 

One  who  pays  money  to  a  city  imder  a  mistaken 
belief  as  to  the  vaUdily  of  an  ordinance  which  is  In 
fact  invalid  may  recover  the  monaybpok.  Fechei- 
mer  v.  Louisville,  84  E:y.  300. 

A  payment  of  a  tax  Is  not  voluntaiy  so  as  to  pre- 
clude an  action  to  recover  back  the  money  paid.  If 
the  tax  ooUeotor  is  authorised,  in  case  of  Its  non- 
payment, to  enforce  payment  by  levy  and  sale  with- 
out suit.  Mills  V.  Hopkinsville  (KyJ  U  E:y.  L. 
Bep.  104.  U  &  W.  Bep.  778. 

The  voluntary  payment,  without  duress  of  per- 
son or  goods,  of  an  assessment  for  the  paving  of  a 
street,  under  an  ordinance  which  was  void  on  its 
face,  is  a  mistake  of  law,  and  no  aotion  will  He  to 
recover  back  the  money  so  paid.  Phelps  v.  New 
York.  8L. B.  A. 020, 112N.  Y.  nOL 

One  who  by  force  of  the  statute  is  unable  to  place 
on  record  a  deed  of  real  estate,  by  reason  of  illegal 
taxes  upon  the  land,  may  pay  such  taxes  in  order 
to  record  his  deed,  without  such  payment  being 
deemed  voluntary.  State  ▼•  Nelson  (Minn.)  4  L.  B. 
A.  800. 

Where  a  widow,  the  administratrix  of  her  de- 
ceased husband,  under  a  mistaken  belief  that  the 
estate  is  solvent  and  will  refund  the  amount  to  her, 
pays  the  debts  of  her  husband  out  of  the  proceeds 
of  a  policy  on  his  Ufto  to  which  she  is  entitled,  the 
creditors  will  be  required  to  refund  the  amount 
paid,  and  share  pro  rata  in  the  assets  of  the  estate. 
Moore  v.  Moore  (Ky.)  11  Ky.  L.  Bep.  HO,  U  8.  W. 
Bep.  780. 

Interest  paid  by  mistake  on  a  judgment  which  did 
not  bear  interest  is  recoverable  back.  McMurtry 
V.  Kentucky  Gent.  B.  Co.  84  Ky.  408. 

Money  paid  in  the  discharge  of  an  execution  on  a 
dormant  judgment  which  Is  voidable,  but  not  void, 
either  with  or  without  protest,  is  a  voluntary  pay- 
ment.   Gerecke  ▼.  Campbell,  24  Neb.  808. 

A  bank  may  recover  back  money  paid  on  forged 
paper,  although  both  parties  were  ignorant  of  the 
forgery  and  no  express  warranty  was  made  of  the 
genuineness  of  the  paper.  Leather  Mfrs.  Nat 
Bank  v.  Merchants  Nat  Bank,  188  XT.  S.  26  (82:  842). 

When  one  volunteers  to  pay  a  debt  for  another, 
the  latter  is  under  no  obligation  to  reimburse  it. 
Breneman*S  Appeal,  181  Pa.  84L 
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trom  the  Company,  and  certainly  nothing  had 
been  done  from  which  his  intent  could  he  in- 
fened  to  oae  the  legal  proce«  he  held  to  en- 
force the  collection,  if  the  alleged  illegality  of 
the  claim  waa  made  known  to  him.  AU  that 
appears  ia,  that  the  Ck)mpany  was  charged  up- 
on the  tax  Uats  with  tazea  npon  its  reed  and 
personal  property  in  the  coonty.  After  all  the 
tazea  had  become  delinquent  under  the  law, 
but  before  any  active  steps  wbateyer  had  been 
taken  to  enforce  their  collection,  the  Company 
presented  itself  at  the  treasurer's  office,  and  in 
the  usual  course  of  business  paid  in  full  every- 
thing  that  was  charged  against  it,  accompany- 
ing me  payment,  however,  with  a  general  pro- 
test against  the  legality  of  the  charges,  and  a 
notice  that  suit  would  be  commenced  to  recov- 
er iMick  the  full  amount  that  was  paid.  No 
specification  of  alleged^ille^ity  was  made,  and 
no  particular  property  designated  as  wrongful- 
ly included  in  the  assessment  of  the  taxes. 
The  protest  was  in  the  most  general  terms,  and 
evidenUy  intended  to  cover  every  defect  that 
t556]  might  thereafter  be  discovered,  either  in  the 
power  to  tax  or  the  manner  of  executing  the 
power.  •  .  .  Under  such  circumstances  we 
cannot  hold  that  the  payment  was  compulsory. 
Id  such  a  sense  as  to  five  a  ri^ht  to  the  present 
action.  **  See  also  Dfllon  on  Municipal  Corpo- 
rations, sees.  941-947,  and  cases  there  cited. 
The  reasoning  of  the  court  in  that  case  ap- 

Slies  equally  to  the  facts  of  this.  In  no  sense 
o  we  think  Uie  payment  of  the  taxes  in  suit 
was  made  under  duress.  Their  pajrment,  un- 
der the  circumstances  above  set  forth,  was  in 
the  nature  of  a  compromise,  by  which  the  City 
agreed  to  take,  and  the  Company  agreed  to  pay, 
a  less  sum  tlum  was  originally  aswssed.  The 
effect  of  this  act  was  to  extinguish  the  contro- 
vmy  between  the  parties  to  this  suit 

This  case  is  clearly  distinguishabto  from 
Boberts(m  v.  Bradbury.  182  U.  8.  491  [9$:  4051. 
In  that  case  the  iury.  by  returning  a  verdict  in 
favor  of  the  plaintui,  virtually  found  that  he 
had  been  compelled  to  pay  the  illegal  duties 
assessed  against  his  goods  by  the  collector  of 
the  Port  at  New  York  in  order  to  get  posses- 
sion of  them  from  the  collector.  Here  tnere  is 
no  question  as  to  the  seizure  of  goods  at  all. 
The  lands  which  had  been  assemed  were  still  in 
ihe  possession  and  under  the  control  of  the 
Railroad  Company.  No  warrant  had  been  is- 
aued  affainst  them,  and  no  active  steps  had 
been  taken  by  the  City  to  enforce  the  collection 
of  the  taxes  assessed,  nor  could  any  such  pro- 
ceedings have  been  resorted  to  by  the  City  for 
at  least  several  months  thereafter.  Moreover, 
the  question  of  the  validity  of  the  taxes  was 
involved  in  pending  litigation. 

It  is  true  that  the  Judgment  of  the  court  be- 
low stands  unsatisfied  except  so  f ar  aa  relates 
io  the  costs,  which,  as  before  stated,  have  been 
paid;  but  that  is  immaterisl,  inasmuch  as  the 
-controversy  upon  which  that  Judgment  was 
rendered  bad  been  extinguished.  That  in  effect 
satisfied  the  judraient.  Neither  the  affirmance 
nor  the  reversafof  that  Judgment  would  make 
^any  difference  as  regards  the  controversy 
brought  here  by  this  writ  of  error.  It  mat- 
ters not  that  the  taxes  from  1884  to  1887,  in- 
•clusive,  were  paid  under  duress.  They  are  in 
nowise  before  the  court;  and  accoroinj^  to 
the  showing  of  the  plaintiff  in  error  they  mfler 
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materially  from  the  taxes  in  dispnte  in  tUs  caasL 
It  is  well  settled  that,  when  th««  is  no  acmal 
controversy,  involving  real  and  anbatmntial 
rights,  between  the  partiea  to  the  record,  tiw 
case  wiU  be  dismissed.  In  Lord  v.  Vsazu,  49 
U.  8.  8  How.  251  ri2:  1057],  a  writ  of  error 
was  dismissed  by  this  court  where  it  appeared 


from  affidavits  and  other  evidence  by  _ 
not  parties  to  thesuit  that  there  was  no  real  cos-  [ggp 
troversy  between  the  plaintiff  and  defeodanS, 
but  that  the  suit  was  instituted  to  jprocme  te 
opinion  of  this  court  upon  a  question  of  law, 
in  the  decision  of  which  they  had  a  ooauDon 
interest  opposed  to  that  of  other  persona,  wba 
were  not  partiea  to  the  suit  .and  bad  no  knowl- 
edge of  its  pendency  in  the  circuit  court 
Cliief  Justice  Taney,  in  delivering  the  optoks 
of  the  court,  said:  "It  is  the  office  of  oooits 
of  Justice  to  decide  the  rights  of  persons  sad 
of  property,  when  the  persons  interested  can- 
not adjust  them  by  agreement  between  then- 
seWes,  and  to  do  this  upon  the  full  hearing  of 
both  parties.  And  any  attempt,  by  a  men 
colorable  dispute,  to  obUdn  the  opinion  of  the 
court  upon  a  question  of  law  which  a  party  de- 
sires to  Know  for  hia  own  interest  or  his  own 
purposes,  when  there  is  no  real  and  substantial 
controversy  between  thoae  who  appear  as  ad- 
verse parties  to  the  suit,  is  an  abuse  whkk 
courts  of  Justice  have  alwaya  reprehended,  and 
treated  as  a  punishable  contempt  of  court ." 

In  Cleveland  r. Chamberlain,  66  U.  8 . 1  Black, 
419  [17: 98],  the  rule  laid  down  in  Lord  v.  Fauw, 
supra,  was  adhered  to,  and  hdd  applicnble  to 
a  case  in  which  it  appeared  tliat  the  appeUant 
had  purchased  and  taken  an  assignment  of  all 
the  appellee's  interest  in  the  decree  appealed 
from;  and  the  appeal  was  dismissed. 

In  Wood  Paper  Co.  t.  H^,  75  U.  &  8  Wall 
888  [19:  878].  an  appeal  upon  a  biU  for  the  in- 
fringement of  a  patent  waa  diamisaed^it  having 
been  made  to  appear  to  the  court  that,  after  the 
appeal,  the  appellants  had  purchaaed  a  certain 

Satentfrom  the  defendanta  under  wbidi  the 
efendants  souj^t  to  protect  themselves;  and 
that  the  defendants,  as  compensation,  had 
taken  atock  in  the  company  wluch  waa  the  ap 
peUant  in  the  case.  And  it  was  forlbcr  held 
that  the  fact  that  damages  for  the  Infringement 
alleged  in  the  bUl  had  not  been  compioaiiaed 
did  not  affect  the  propriety  of  the  diiinJiaal. 

In  San  Mateo  County  v.  Southern  Pae.  R,  O^ 
116  U.  8. 188  [29:  589],  a  writ  of  error  was  dis-  ^ur 
missed  where  it  appeared  that  the  taxea  as- 
sessed against  the  company  had  been  paid  lo 
the  county  after  the  suit  had  been  commenced, 
the  court  renting  its  Judgment  upon  the  reason 
theU  there  teas  no  longer  an  existing  eaum  of  as- 
turn  infator  of  the  county  against  the  raOremi 
company.  To  the  same  effect  see  Benkin  v. 
Guerss,  13  East,  247;  Be  Elsam,  8  Bam.  St  d 
597;  Smith  v.  Junction  B.  Co,  29  Ind.  546;  Es- 
sex County  V.  Union  County,  44  N.  J.  L.  488. 
A  further  defense  urged  against  this  motion 
is  laches.  It  is  urged  that  the  facta  upon  which 
it  is  based  were  known  to  the  defendants  in  ti^ 
ror  at  least  two  years  ago,  and  that  any  objeo> 
tion  to  the  writ  of  error  should  have  been  nuMia 
before  the  argument  of  Uie  case  upon  iu  mer* 
its.  It  is  also  insisted,  inddentslly,  that  the 
motion  was  filed  in  violation  of  proff«sk>oai 
courtesy,  inasmuch  as  it  was  throojrh  theioter> 
cession  of  the  attorney  for  the  plaintiff  in  errot 
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following  drcomstaiioes:  After  tha  fudgment 
of  tbe  court  of  errora  and  appetlB  had  been 
rendered,  an  entry  was  made  upon  its  record, 
reciting  tbe  fact  tbat  tbe  judgment  of  tbe  su- 
preme court  bad  been  aflurmed  at  tbe  oosta  of 
the  plaintiff  in  error,  and  further  ordering 
that  tbe  record  and  proceedings  be  remitted  to 
tbe  Supreme  Court  of  the  State,  to  be  pro- 
ceeded with  in  accordance  with  law  and  the 
practice  of  tbe  court    As  tbe  counsel  for  tbe 

?1aintiff  in  error  supposed  tbat  tbat  form  of  the 
idgment  would  preclude  the  taking  of  a  writ 
of  error  from  tbis  court,  by  an  arrangement 
between  counsel  for  both  parties  the  record 
was  changed  to  its  present  form,  and  the  costs 
in  tbe  case  were  then  paid  by  the  plaintiff  in 
error. 

As  opposed  to  this  motion,  there  is  no  denial 
of  tbe  fact  that  tbe  taxes  in  dispute  have  been 
paid.  It  is  insisted,  however,  that  such  pay- 
ment was  not  voluntary,  but  was  made  under 
duress,  as  the  only  means  of  avoiding  execu- 
tion; and  that  payments  were  made  b^ore  suit 
brought  only  when  imposed  bv  the  court  as  a 
condition  for  being  permitted,  to  bring  suit, 
and  after  suit  brought,  only  to  save  propertv 
from  sale  in  tbe  absence  of  any  stay  or  possi- 
bility of  getting  one.  But  an  examination  of 
the  affidavit  of  the  principal  attomev  for  the 
Railroad  Company,  filed  here,  disdoses  tbe 
fact  tbat  tbe  taxes  which  are  referred  to  in  this 
connection  are  tbe  taxes  assessed  for  the  years 
1884  to  1887,  inclusive.  In  the  case  of  tbose 
taxes,  the  proceedings  for  their  coUectioa  were 
regulated  by  an  Act  of  tbe  New  Jersey  Legis- 
lature passed  in  1884,  which  in  its  10th  secnon 
provided  that  if  any  company  sbould  desire  to 
contest  tbe  validiW  of  any  tax  levied  tbereun- 
der,  such  contest  sbould  tie  made  by  certiorari, 
which  might  be  granted  "on  such  terms  as  the 
justice  or  court  granting  the  writ  may  impose.** 

But  tbat  Act  and  the  proceedings  for  tbe 
collection  of  taxes  under  it  are  in  nowise  be- 
fore tbe  court  in  tbis  case.  In  tbe  nature  of 
things  tbe  proceedings  which  tbe  attorney  de- 
scribes could  not  have  applied  to  tbe  collection 
of  tbe  taxes  for  the  years  1876  to  1882,  inclu- 
sive, for  tbis  suit  which  relates  to  them  was 
disposed  of  by  tbe  Supreme  Court  of  tbe  State 
long  before  tbe  Act  of  1884  was  passed.  There 
is  notbing  in  tbe  record  to  sbow  tbat  tbe  pay- 
ment of  tbe  taxes  in  dispute  was  imposed  by 
tbe  court  as  a  condition  precedent  to  tbe  Com- 
pany's right  to  bring  suit  to  test  tbeir  legality. 
In  fact,  no  such  condition  was  imposed,  or 
could  have  been  imposed,  when  this  suit  was 
brought;  for  there  was  no  statute  of  the  State 
at  tbat  time  giving  any  such  power  to  the  court 

In  respect  to  tbe  taxes  here  in  dispute,  it  is 
claimed  that  they  were  also  paid  involuntarily, 
because,  under  tbe  Readlustment  Act  of  188o, 
the  readjustment  made  by  tbe  commissioners 
was  ''(final  and  conclusive  upon  all  persons, 
became  immediately  due,  was  collectible  by 
tbe  comptroller  without  interest,  if  paid  within 
sixty  days,  and,  if  not  paid  witbin  riz  months, 
it  was  Duuie  tbe  comptroller's  mandatory  duty 
to  sell  tbe  lands  assttsed,  at  public  auction,  to 
tbe  highest  bidder,  and  the  purchaser  at  such 
sale  obtained  title  by  fee  simple  absolute." 

We  do  not  think  tbe  payment  of  the  taxes, 
under  the  circumstances  detailed  in  the  affida- 
vits before  referred  to,  and  admitted  substan- 
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tially  by  plaintiff  in  error,  was  an  involuntary 
payment,  or  a  payment  under  duress,  witbia 
the  meaning  of  the  law.  In  Wabaunsee  Oouf^ 
ty  V.  Walker,  8  Ean.  481,  cited  with  approval 
in  Lambom  v.  County  CommisHonen,  VI  U.  S. 
181  [24:926],  and  also  in  Railroad  Co.  v.  Com^ 
mimoners,  98  U.  S.  541, 648  [26: 196. 197],  tt 
was  said:  "  Where  a  party  pays  an  illegal  de- 
mand with  a  full  knowl^gjB  of  all  tbe  fact» 
wbicb  render  such  demand  illegal,  without  aa 
immediate  and  urgent  necessity  ueref  or,  or  un* 
less  to  release  his  person  or  property  from  de- 
tention, or  to  prevent  an  immediate  seizure  of 
his  person  or  property,  such  payment  must  be 
deemed  voluntanr,  and  cannot  be  recovered 
back.  And  the  fact  that  the  party,  at  tbe  tim» 
of  making  tbe  payment,  files  a  written  proteet, 
does  not  make tbepayment  involuntary. " 

Tbe  case  in  98  U.  &.,  ftfpro,  was  a  suit  by 
tbe  Union  Pacific  Railroad  Company  to  recov- 
er taxes  it  had  paid  upon  certain  of  its  lands 
ffranted  to  it  by  Act  of  Oongresib  The  landa 
had  been  asseased  by  tbe  county  in  which 
they  lay  for  general  and  local  taxes,  and  in  due 
time  the  tax  lists,  with  warrants  attached  for 
their  collection,  were  delivered  to  tbe  treasurer 
of  the  coun^.  Tbe  warrants  authorized  th# 
treasurer,  *if  default  sbould  be  made  in  the 
payment  of  any  of  tbe  taxes  cbarged  upon  the 
list,  to  seize  and  sell  tbe  personal  property  of 
the  persons  making  the  default,  to  enforce  tbe 
collection.  Under  the  law  of  Nebraska  no* 
demand  of  taxes  was  necessary,  but  it  was  the 
duty  of  every  person  subject  to  taxation  to  at- 
tend the  treasurer's  office  and  make  payment. 
Tbe  company  paid  tbe  taxes  before  any  de- 
mand bad  been  made  for  their  collection,  and 
before  any  special  effort  had  been  put  forth  by 
the  treasurer  to  enforce  tbeir  collection,  at  the 
same  time  filing  with  the  treasurer  a  written 
protest  against  tbeir  pajrment  for  tbe  reason 
that  they  were  illegally  and  wrongfully  as- 
sessed, and  were  unauthorized  by  law,  and  gave- 
notice  tbat  suit  would  be  instituted  to  recover 
back  tbe  money  paid.  In  delivering  the  opin- 
ion of  the  court,  Mr,  ChitfJuetice  waite  said: 
"  The  real  question  in  this  case  is,  whether  tbese- 
was  such  an  immediate  and  urgent  necessity 
for  tbe  payment  of  the  taxes  in  controversy  aa 
to  imply  that  it  was  made  upon  compulsion. 
The  treasurer  had  a  warrant  in  his  handa 
which  would  have  authorized  him  to  seize  tbe 
goods  of  the  company  to  enforce  the  collection. 
This  warrant  was  in  the  nature  of  an  execution 
runninff  against  the  property  of  the  partiea 
charged  with  taxes  upon  the  lists  it  accom- 
panied, and  no  opportuni^  had  been  afforded 
the  parties  of  obtaining  a  judicial  decision  of 
tbe  question  of  tbeir  liability.  As  to  this  class- 
of  cases  OhUt  Justice  Shaw  states  tbe  rule,  in 
Preitan  ▼.  Boston,  12  Pick.  14,  as  follows; 
'  When,  therefore,  a  party  not  liable  to  taxa- 
tion is  called  upon  peremptorily  to  pay  npoft 
such  a  warrant,  and  he  can  save  himself  and 
his  property  in  no  other  way  than  by  paying 
the  illegal  demand,  he  may  i^ve  notice  tbat  be 
io  pays  it  by  duress  and  not  voluntarily,  and,  br 
showing  tbal  he  is  not  liable,  recover  it  back 
as  money  bad  and  received.'  Tbis  we  tbink, 
is  tbe  true  rule,  but  it  falls  far  sbort  of  wbat 
is  required  in  this  case.  No  attempt  has  been 
made  by  the  treasurer  to  serve  bis  warrant. 
He  had  not  even  personally  demanded  tbe  taxes 
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754);  Van  Wed  ▼.  WimUm,  115  U.  8.  228  (29: 
884);  Boot  f.  Lake  Shore  dk  M.  8.  R.  Oo.  105 
U.  S.  189  (28:  975);  Wiggins  v.  -^IrfiMtr^mp.  2 
Johns.  Ch.  144;  Jn^tfll  v.  Draper,  1  Vera.  899; 
ShirU^  T.  Fom,  8  Atk.  200;  Bennet  y.  ift/*- 
gfvw,  2  Ves.  Sr.  51;  JStofcA  t.  WaikUl,  1  P. 
Wms.  445. 

Such  a  bill  muft  be  preceded  by  a  Judgment 
m!L  1ati7 

Smith  Y.  Ft.  8.  ff.  df  'T  R,  Co.  99  U.  8. 
898  (25:  487);  Cki/rk  v.  Strong,  16  Ohio,  817. 

A  charge  of  insolvency,  even  resulting  from 
fraud,  does  not  dispense  with  the  general  rule 
that  a  debt  must  be  ascertained  by  Judgment 
and  legal  remediea  exhausted  before  the  credi- 
tor can  proceed  to  collect  it  out  of  the  assets 
liable  in  equity  for  its  payment 

Eetee  v.  Wikox,  67  N.  Y.  264;  Baxter  v. 
Moees,  71  Me.  476;  Adeit  y.  Butler,  87  N.  Y. 
685;  Adee  v.  B^Ier,  81  N.  Y.  849;  Smith  ▼. 
Ft.  8.  H.  db  W.  B.  Oo.  99  U.  8.  401  f25:  488). 

Chancery,  usurping  the  powers  of  a  com- 
mon-law tribunal,  proceeded  to  ascertain  the 
Talidity  and  amount  due  them  and  awarded  a 
pecuniary  recoveiy  to  be  collected  by  execution. 

Such  exercise  oi  Judicial  power  waa  «  plain 
denial  of  tiie  right  of  Jury  trial. 

PareoM  t.  BS(ford,  28  U.  8.  8  Pet  488  (7: 
782);  Thompoon  ▼.  Central  Ohio  B.  Co.  78  U. 
8.  6  Wall.  187  (18:  767);  Letoie  v.  Cocke,  90  U. 

8.  28  Wall.  466  (28:  70);  Eipp  t.  Babin,  60  U. 
8. 19  How.  271  a5:  688);  Boot  ▼.  Lake  Shore  A 
M.  8.  R  Oj.  105  U.  8.  206  (26:  981). 

Chancery  is  without  power  to  grant  decrees 
which  are  in  effect  merejudgments  at  law. 

Toung  v.  Pi>rter,  8  Woods,  842;  Hayward 
y.  Andretee,  106  U.  8.  672  (27:  271);  Fused  y. 
Qregg,  118  U.  8.  550  0^:  998);  Buzard  y. 
Houston,  119  U.  8.  851  (80:  453);  KiJboum 
y.  Sunderland,  180  U.  8.  505  (82:  1005). 

Only  creditors  whose  dtualion  entitled  them 
to  file  an  original  bill  can  prove  up  under  the 
decree  in  a  Judgment  creditors'  action. 

Farmelee  y.  IS^an,  7  Paige,  610;  Edmeston 
y.  Lvde,  1  Paige,  688;  Be  Ingraham,  2  Barb. 
Ch.  85;  Bichmond  y.  Irone,  121  U.  8.  52  (80: 
872);  Stemdale  y.  Hankinson,  1  Sim.  898. 

Creditors  at  large  without  lien  or  charge 
upon  specific  property  cannot  have  a  receiver. 

Bigaow  v.  Andress,  81  HI.  822;  Bich  v.  Levy, 
16  Md.  74;  Parmly  y.  Tenth  Ward  Bank,  8 
Edw.  Ch.  895;  JJoldrege  y.  Qv>ynne,  18  N.  J. 
£q.  26;  MiUs  v.  Northern  B.  of  Buenos  Ayres 

09.  L.  R.  5  Ch.  627;  Wiggins  v.  Armstrong,  2 
Johns.  Ch.  144;  XIU  y.  JHUon,  10  Md.  500. 

The  grounds  on  which  the  recdvership  was 
granted  were  inadequate. 

PrineeY.  Bartlett,  12 U.  &  8  Cranch.  484  (8: 
615);  Canard  v.  Atlantie  Ins.  Co.  26  U.  8.  1 
Pet  488  (7:  21^;  Brundred  t.  FUterson  Maeh. 
Cb.  4  N.  J.  Eq.  294. 

The  order  taking  the  supplemental  bill  as 
confessed  and  proceedings  to  decree  thereon, 
was  error. 

Kennedy  y.  Bank  qf  Georgia,  49  U.  8.  8 
How.  586  (12:  1209);  Winn  y.  Albert,  2  Md. 
Ch.  42;  Story.  Eq.  PL  §  888;  Shate  y.  BiU, 
95  U.  S.  10  (24:  888);  Chapman  v.  Barney,  129 
U.  8.  677  (82:  800);  Washington  B.  Oo.  v.  Brad- 
leys,  77  U.  8.  10  Wall.  808  (19:  894);  Terry 
y.  MeLure,  108  U.  &  442  (26:  m). 

The  pleadings  are  nol  auifldeiit  to  fupport 
the  decree  as  rendered. 
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Chapman  t.  Buni,  14  N.  J.  Bq.  149;  Atms 
V.  Bytfes,  8  Yes.  Jr.  848;  Braithwaite.  Pr.  23S; 
Bennett,  Lis  Pen.  158;  OriJUh  y.  Orima,  1 
Hoffm.  Ch.  158;  MeQee  y.  Smithy  16  N.  J.  Eq. 
462;  Miller  y.  Sherry,  69  U.  a  S  WalL  m 
(17:  827). 

The  decree  must  conform  to  the  scope  aad 
object  of  the  prayer  and  cannol  go  beyond 
them. 

Washington  B.  Oo.  y.  Bradleys,  77  U.  & 
10  Wall.  808  a9:  895);  Faik  y.  Lord  CUmUn^ 
12  Yes.  Jr.  48;  Chalmers  y.  Chambere,  6  Har. 
<fe  J.  29;  Lar^don  w.  Oodard,  2  Story.  267; 
Thomson  y.  Wooster,  114  U.  Q.  118  (29:  108); 
Clark  y.  Beyburn,  75  U.  &  8  WaU.  818  (19: 
854);  MeAttistery.  Kuhn,  96  U.  &  87(24:  615^ 
SlacumY.  Flimeroy,lQV.  8.6Cranch,  221(8: 20iX 

Equity  oourts  as  such  have  no  inbereat 
power  to  ascertain  the  debts  and  aettle  aU  the 
affairs  of  insolvent  oorporatioiia.  8ach  jiiri»> 
diction  is  wholly  statutonr. 

Clark  y.  Smith,  88  IT.  a  18  Pet  106  a^ 
128);  Freedman*s  8.  d  T.  Oo.  y.'  Etnie^  110  U.  a 
710  (28:  802);  CaUin  w.  BagU  Bank.  6  Coon. 
288;  Haxtun  y.  Bishop,  8  Wend.  18;  Danm  t. 
Bankqf  U.  5.  5  Watts&a  224;  JkRuytery. 
St.  Fetor's  Church,  8  K.  Y.  288;  Bankef  U. 
8.  y.  Buth,  4  B.  Mon.  428;  8tais  y.  Maryland 
Bank,  6  GiO  &  J.  205;  ArAur  w.  OommercM 
db  B  Bank,  9  Smedes  A  M.  480;  MeaBr.  BiO, 
16  Cal.  146;  French  Bank  Case,  58  Cat  496; 
Treadufdl  v.  Salisbury  Ji(fg.  Oo.  7  Qray,  809; 
Baker  y.  Louisiana  F.ROo.9iLk.  Ann.  7M; 
Stater.  MerehanUlns.  db  T.  Cb.O  Humph.  2861 

Messrs.  Franeis  J.  WIb^,  C  C.  Bmid- 
win*  Samuel  Shellabaryer*  J.  M.  Wil- 
■om  and  0.  D.  B^fne,  for  appellees: 

The  Jurisdiction  of  the  courts  of  ttie  UnileA 
States  in  their  administraticm  of  eouitabla 
remedies  is  not  confined  to  the  yery  rlgnta  and 
remedies  existing  at  the  time  the  Conatttotioa 
was  adopted,  but  embraces  aU  new  rights  en- 
ated  by  state  statutes,  and  also  new  forma  of 
remedy  created  bysuch  state  statutesL 

Chicago  db  N.  W.  B.  Oo.  y.  Whitton,  80  U. 
8.  18  Wall.  287  (20:  571);  Dennick  y.  Cbi/rai 
B  Oo.  of  N.  J.  108  U.  a  11  (26:  489);  EUie  w. 
Davis,  109  U.  8.  497(27:  1010);  Ex  parte  Boyd, 
105  U.  8.  647  (26:  1200);  Broderidfs  WiU,  88 
U.  a  21  Wall.  520  (22:  599);  Ezparte  MeXeO, 
80  U.  8.  18  Wall.  248  (20:  627);  BoOand  t. 
Challen,  110  U.  8.  24  (28:  55);  Beynolds  t. 
OrawfordsffilU  Bank,  112  U.  8  410  (28:  738^ 
U.  S.  y.  Wilson,  118  U.  8.  89  (80:  110). 

The  property  and  assets  of  a  oorpwatioii  un 
a  trust  fund  for  the  payment  of  its  debia»  es- 
pecially in  case  of  insolvency. 

Wood  y.  Dummer,  8  Mason,  811;  Uptem  w. 
Tnhilcoek,  91  U.  a  45,  47  (28:  80C  204); 
MeOen  v.  Moline  MaUeabU  Iron  Works,  101 
U.  a  852  (88:  178). 

In  Graham  y.  La  Crosse  S  M.  E.  Oo..  100  U. 
a  148, 161  (26:  106,  111),  this  court  aaid  that 
when  a  corporation  becomes  inscrfveot,  it  is  aa 
far  civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for  the  oeneot  of  it» 
stockholders  and  creditors^  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  thea 
make  those  funds  trust  funds  which,  in  oiber 
circumstances,  are  as  much  Ibe  abaolole  pfop> 
erty  of  the  corporation  as  aqj  man's  pim>enj 
liEia. 

Mumma  y.  Foeomae  Oo.  00  U.  a  8  Pet  OBU 
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Baows,  Bonnix  A  Oo.  t.  Laxb  Bupnoom  Iioh  Oa 
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886  (8:  045,  048):  Morgan  Oaunty  t.  ilflmiu  108 
U.  8.  406, 500(38:  408. 508);  IFa&aM.  8i.  L.  d 
P.  R,  Oo,  y.  Bam,  114  U.  8.  687.  504  (20:  885, 
888);  2  Story,  Bq.  Jar.  g  1252;  1  Ptfnr,  TnuAt, 
g242. 

A  company  coofeMtng  a  JudgmaDt  and  en- 
tering an  appearance  and  wairing  notice  at 
once  for  the  sake  of  baring  an  appolDtmeot 
of  a  recdyer  made  at  once,  fairly  aoqoieecea 
In  the  appointment 

Wallace  y.  LoamU,  07  U.  B.  188  (24:  001}; 
LiUUBoek  Water%tork$  Co.  y.  Barrett,  108  U. 
a  517  (28:  684);  Oam  y.  BMnir^^oni,  101  U. 
a  888,  600.  801  (86:  1004, 1005). 

Where  it  appeara  by  the  bill  that  the  debtor 
la  inaolyent,  and  that  the  iisainff  of  an  ezeca- 
tlon  would  be  of  no  practical  nulity,  the  iitae 
of  an  execution  ia  not  a  neceamy  prereqnidte 
to  equitable  interference. 

Turfm  y.  Adams,  46  Ha  06;  PuMewM  y. 
Bokoes,  8  Iowa,  865;  TiconU  Bank  y.  Bartey, 
16  Iowa,  UXiJEMrford  y.  Bmn,  11  Conn.  860; 
FaynB  y.  SHMim,  68  Barb.  160. 

8o  it  haa  been  held  that  a  creditor,  wttboat 
baytnff  tint  obtained  a  Judgment  at  law,  may 
come  mto  a  court  of  equiu  to  aet  aside  fimudu- 
lent  conyeyancea  of  hia  debtor,  made  lor  the 
purpoae  of  hindering  and  delaying  creditors, 
and  to  subject  the  property  to  ttie  pi^jment  of 
the  debt  doe  him. 

Thurmond  y.  B^em,  8  Ga.  440;  (krmU  y. 
Badway,  88  Wis.  860;  Sanderson  y.  8toekdaU, 
11  Md.  568;  Brisagr.  Eoffon, 58 Me.  664;  Dap 
y.  WaMums,  66  U  &  84  How.  858  (16:  718). 

Wheneyer  a  creditor  has  a  trust  in  his  fayor, 
or  a  lien  upon  property  for  the  legal  debt  due 
him,  he  may  go  into  equity  without  ezbaust- 
ing  legal  processes  or  remedies. 

Tappan  y.  Btant,  11  N.  H.  811;  JEbU  y. 
Banmft,  80  Ala.  108;  Union  Truti  Co.  y.  Mid- 
land B.  Co,  117  U.  8.  484  (80:  068);  Bage  y. 
Memphis  <fi  £.  A  a».  185  U.  8.  861  (81:  604); 
Oa^  y.  DittmoM,  81  Fed.  Rep.  la 

The  appointment  of  the  receiyer  was  within 
the  power  of  the  court. 

Morgam  County  y.  Alien.  108  U.  a  508.  500 
(86:  501J;  WabaSi,  St.  L.  d  P.  R  Co.  y.  Uam, 
114  U.  8.  504.  506-508(20:  888,280);  Upton  y. 
TrUnkoek,  01 U.  8. 46  (88:  808);  Webster  y.  Ti^ 
Ipn,  01  U.  8.  65  (28:  885);  Batth  y.  Dana,  101 
U.  8.  805  (85:  885). 

Equity  has  the  right  to  make  complete  aettle- 
ment. 

Ober  y.  GaUaghar.  08  U.  a  806  (88:  881); 
Taylor  y.  Merchants  Fhe  Ins.  Cb.  60  U.  a  0 
How.  406  (18:  100);  ITarrf  y.  Todd,  108  U.  a 
880  (86:  840);  Barton  y.  Barbour,  104  U.  a 
188, 184  (86:  676);  OiriMmi  Patent.  04  U.  8. 
606  (84:  8^;  ifof«A  y.  .6byM<>iir,  07  U.  a  848 
(84:  068);  ^TrntMi  JKMv  ^  ▼•  Br^wii,  184 
U.  a  886  (81:  484). 

The  reoMdy  at  law  must  be  as  plain  and  ade- 
quata  and  as  practicable  .and  elDclent  to  the 
eoda  of  Justice  and  ita  prompt  administration 
as  the  ninedy  In  equity. 

Boyes  y.  Qrandy,  88  U.  8.  8  PM.  810  (7: 
666):  Wateon  y.  Sutherland,  78  U.  a  6  WalL 
74  (18:  580);  Papne  y.  Book,  74  U.  a  7  WalL 
480  aO:  862);  I^A  Norden  y.  Morton,  00  U. 
a  878  (86:  468);  Xrippendorf  y.  Byde,  110  U. 
8.  880  (88:  147);  JiHsonf  y.  Houston,  110  U.  8. 
868(80:  464):  jia  JT^tfA^  y.  Fink,  8  Bias.  600; 
Ite  Menaeko  y.  Fonfc  88  Blatchf.  610. 
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ifr.  Justice  Br«w«r  deliyered  the  opinion 
of  the  court: 

On  February  80, 1888,  two  of  the  appellees, 
the  Lake  Superior  Iron  Company  and  the 
Jackson  Iron  Company,  together  with  the  Ne- 

Siunee  CoDcentraUng  Company,  filed  their 
U  against  the  appelUnt,  in  the  Circuit  Court 
of  the  United  8utes  for  the  Northern  District 
of  Ohia  The  appellant  was  a  corporation, 
created  under  the  laws  of  the  State  of  Ohio, 
and  each  of  the  complainaots  was  a  creditor, 
two  holding  claims  evidenced  by  notes  not  then 
due,  and  the  other,  the  Negauuee  Concentrat- 
ing Company,  holding  a  Judgoient.  The 
prayer  of  the  bill  was  for  the  appointment  of 
a  receiyer  to  take  charge  of  the  properly  and 
assets  of  the  defendant,  and  for  such  other  and 
further  reUef  as  was  proper.  On  the  same 
day  the  defendant  entmd  its  appearance,  and 
accepted  senrice  of  notice  of  a  motion  for  the 
appmntment  of  a  receiyer;  and  Fayette  Brown 
was  thereupon  immediately  appointed  re- 
ceiyer. On  the  next  day  sobpena  was  senred 
on  the  defendant  On  March  88  a  supple-  * 
mental  bill  was  filed  making  other  parties  de- 
f endanta,  and  on  June  14  an  order  fro  eoideeeo 
was  entered  against  all  of  the  daendanis  in 
the  original  and  supplemental  bills.  On  April  rmm^'i 
88  an  order  was  entered  directing  all  creditora  l^*"i 
to  file  their  claims  by  petition,  and  on  October 
80  nearly  eyery  cieaitor  had  appeared  and 
filed  his  petition.  On  July  17  an  order  was 
entered  appointing  a  special  master  to  report 
oothedaimsof  mditora  and  maiahal  the  liens 
thereof. 

Up  to  the  88d  of  Noyember,  the  appellant 
made  no  opposition  to  the  prooeedinff ,  and  ap- 
parently assented  to  the  action  which  was 
being  taken  by  the  creditors,  looking  to  the  ap- 
propriation of  ita  property  to  the  payment  of 
thefr  claims.  On  that  day  a  change  took  i^ace 
in  its  atatode  towards  this  suit  It  went  into 
the  state  courts  and  confessed  Judgment  in  Xnt- 
half  of  seyeral  of  ita  creditora:  and  on  the84th 
deposited  in  the  registry  of  the  circuit  court 
mon^  enourii  to  pay  off  the  Judgment  in 
fayor  of  the  Concentrating  0)mpany,  and  filed 
two  pleas-HMie  setting  forth  the  fact  of  pay- 
ment, and  the  other  that  the  original  and  sup- 
Elemental  bills  disclosed  that  the  complaioants 
ad  a  plain,  adequate  and  complete  remedy  at 
law;  and  that  therefore  the  court  sittiiu^  as  a 
court  of  equity,  had  no  lurisdiction;  andpray- 
ing  a  dismfwal  of  the  billa.  Subsequently,  on 
December  18,  it  filed  a  motion  to  discham  the 
receiyer.  Thia  motion  was  oyerruled,  the 
pleaa  seem  to  haye  been  ignored,  the  master 
reported  upon  the  claims  presented,  and  on 
February  28, 1886,  the  court  entered  a  decree 
which,  finding  the  indebtedness  to  be  as  sUted 
by  the  master,  alao  what  property  was  in  pos> 
session  of  the  receiyer,  decreed  that  upon  de- 
fault in  the  payment  of  those  del)U  the  prop- 
erty be  sold  In  satisfaction  thereof.  From  thia 
decree  the  defendant  has  brought  this  appeal; 
and  ita  principal  contention  ia,  that  the  circuit 
court  had  no  Jurisdiction  whateyer  oyer  the 
subject  matter  of  the  suit,  becauae  it  appeared 
upon  the  face  of  the  bills,  original  and  sup 
plemeotal,  that  the  complainanta  had  a  plain, 
adequate  and  complete  remedy  at  law. 

Aa  heretofore  stated,  the  bin  sbowod  that  two 
of  the  oomplainanta  ImUL  claims  nol  yet  due. 
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754);  Van  Wed  ▼.  Wintton,  115  U.  8.  228  (29: 
88^;  Ax>r  F.  Lake  Sfurre  dt  M.  8,  B.  Oo,  106 
V.  S:  189  (28:  975);  Fw»>«  ▼•  Armetrong.  2 
Johns.  Ch.  144;  Angdl  v.  Draper,  1  Vera.  899; 
flAtrfey  ▼.  Fam,  8  Atk.  200;  Bennet  v.  ifti#- 
grave,  2  Ves.  Sr.  51;  Balch  t.  TFiMtotf,  1  P. 
Wms.  445. 

Such  a  bDl  mual  be  preceded  by  a  Judgment 
at  law. 

Smith  w.  Ft.  8,  ff.  db  'T  R.  Co.  99  U.  8. 
898  (25:  487);  CUvrk  y.  Btnmg,  16  Ohio,  817. 

A  charge  of  insolvency,  even  resulting  from 
fraud,  does  not  dispense  with  the  general  rule 
that  a  debt  must  be  ascertained  by  judgment 
and  legal  remedies  exhausted  before  the  credi- 
tor can  proceed  to  collect  it  out  of  the  assets 
liable  in  equity  for  its  payment 

E&ta  ▼.  Wileax,  67  N.  Y.  264;  Baxter  v. 
Moeee,  Tl  Me.  476;  AMt  t.  Baiter,  87  N.  Y. 
685;  AOse  t.  BiaJer,  81  N.  Y.  849;  BnUth  ▼. 
Ft.8ff.d  W.  B.  Ch.  99  U.  8.  401  (25:  488). 

Chancery,  usurping  the  powers  ox  a  com- 
mon-law mbunal,  proceeded  to  ascertain  the 
▼alidi^  and  amount  due  them  and  awarded  a 
pecuniary  recoveir  to  be  collected  by  execution. 

Such  exercise  of  judicial  power  was  «  plain 
denial  of  the  right  of  jury  trial. 

PaT9omY,  Bel^tyrd,  28  U.  a  8  Pet  488  (7: 
782);  Thompeon  ▼.  Central  Ohio  B.  Co.  78  U. 
8.  6  Wall.  187  (18:  767);  Lettie  y.  Cocke,  90  U. 
8.  28  Wall.  466  (28:  70);  Bipp  t.  Babin,  60  U. 
8. 19  How.  271  (15:  688);  Boot  ▼.  Lake  Shore  A 
M.  8.  R  Oj.  105  U.  8.  206  (26:  981). 

Chancery  is  without  power  to  grant  decrees 
which  are  in  effect  mere  judgments  at  law. 

Toung  v.  Porter,  8  Woods,  842;  Hayward 
T.  AndretM,  106  U.  8.  672  (27:  271);  Fuead  ▼. 
Qregg,  118  U.  8.  550  (28:  998);  Buzard  ▼. 
Houeton,  119  U.  8.  851  (80:  453);  Kilboum 
T.  Sunderland,  180  U.  8.  505  (82:  1005). 

Only  creditors  whose  situation  entitled  them 
to  file  an  original  biU  can  prove  ui)  under  the 
decree  in  a  judgment  creditors'  action. 

Farmetee  y.  iB^an,  7  Paige,  610;  Edmeeton 
y.  Lyde,  1  Paige,  688;  Be  Ingraham,  2  Barb. 
Ch.  85;  Bichmond  y.  Irone,  121  U.  8.  52  (80: 
872);  8temdale  y.  Hankineon,  1  Sim.  898. 

Creditors  at  large  without  lien  or  charge 
upon  specific  property  cannot  have  a  receiver. 

Bigdow  y.  Andreu,  81  HI.  822;  Bich  v.  Le^, 
16  Md.  74;  Parrrdy  y.  Tenth  Ward  Bank,  8 
Edw.  Ch.  895;  Uoldrege  v.  Qwynne,  18  N.  J. 
£q.  26;  MiUe  y.  Northern  B.  of  Buenos  Ayree 
Co.  Jj.R.  5  Ch.  627;  Wiggins  v.  Armstrong,  2 
Johns.  Ch.  144;  Uhl  y.  JXUon,  10  Md.  500. 

The  grounds  on  which  the  receivership  was 
granted  were  inadequate. 

Prineey.  Bartlett,  12 U.  8.  8  Cranch.  484  (8: 
616);  Conard  v.  Atlantic  Ins.  Co.  26  U.  S.  1 
Pet  488  (7:  218);  Brundred  y.  Patterson  Mach. 
Cb.  4  N.  J.  Eq.  294. 

The  order  taking  the  supplemental  bill  as 
confessed  and  pro&edings  to  decree  thereon, 
was  error. 

Kennedy  y.  Bank  of  Georgia,  49  U.  8.  8 
How.  686  (12:  1209);  Winn  v.  Albert,  2  Md. 
Ch.  42;  Storv,  Eq.  PL  §  888;  Shaw  v.  BiU, 
95  U.  8.  10  (24:  888);  Chapman  v.  Barney,  129 
U.  8.  677  (82:  800);  Washington  B.  Co.  v.  Brad- 
leys,  rt  U.  8.  10  Wall.  808  (19:  894);  Terry 
y.  McLure,  108  U.  8.  442  (26:  4^ 

The  pleadings  are  nol  sutBdent  to  support 
the  decree  as  rendered. 
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Chapman  y.  Hwsi,  14  N.  J.  Eq.  149;  B^fm 
V.  Byies,  8  Yes.  Jr.  848;  Braithwaite,  Pr.  233; 
BenneU,  Lis  Pen.  158;  QrigUh  ▼.  OrifA.  1 
Hoffm.  Ch.  158;  McQee  y.  Snith,  18  N.  J.  Bq. 
462;  Miller  y.  Sherry,  69  U.  8.  8  WaU.  S7 
(17:  827). 

The  decree  must  conform  to  the  scope  sod 
object  of  the  prayer  and  cazmot  go  b^ood 
them. 

Washington  B.  Co.  y.  Bradl^^  77  U.  8. 
10  WalL  808  (19:  895);  PM  v.  lA»rd  Otnten, 
12  Yes.  Jr.  48;  Chalmers  y.  Chambere^  6  Hsr. 
<fe  J.  29;  Lar^don  y.  Oodard,  2  Story.  267; 
Thomson  y.  Wooster,  114  U.  a  118  (29:  108^ 
Clark  y.  Beyhtm,  75  U.  &  8  WalL  818  (19: 
854);  McAUiiterY.  Kahn,  96  U.  S.  87(24:  615); 
6Za<nimy.i\?m«r«^,10n.  8.6Cranch,  221(8: 200. 

Equity  courts  as  such  have  no  inhereat 
power  to  ascertain  the  debts  and  settle  ail  the 
affairs  of  insolvent  corporationa.  Sadi  juiiS' 
diction  is  wholly  statutory. 

Clark  y.  Smith,  88  if.  a  18  Pet.  125  (L¥. 
128);  Freedman's  S.  A  T.  Co.  y.'  EarU^  110  U.  & 
710  (28:  802);  CaUin  y.  Eacfl^  Bank^  6  Gooil 
288;  Haxtun  y.  Bishop,  8  Wend.  18;  Dana  v. 
Bankqf  U.  8.  5  Watts&8.  224;  I>eRuyterw. 
St.  Peter's  Church,  8  N.  Y.  288;  Bank  4f  U. 
8.  y.  Buih,  4  B.  Mon.  428;  StaU  y.  Marylani 
Bank,  6  GiO  &  J.  205;  Arthur  y.  OkfmmereuU 
A  B.  Bank,  9  Bmedea & U.  ^0;  NooUy.BO, 
16  Cal.  146:  French  Bank  Case,  58  CaL  4»; 
Treadwdl  v.  Salisbury  Iffg.  Co.  7  Qtny,  399; 
Baker  y.  Louisiana P.R  Co.9ilA,  Ann.  7M; 
StatSY. MerehanUlns.  db  T.  0^.8  Humph.  238. 

Messrs.  Franeis  J.  Wla^,  C.  C.  Bald- 
win* Samuel  Shellabarger*  J.  M«  Wll* 
■on  and  C.  B.  JS^fne,  for  appellees: 

The  Jurisdiction  of  the  courts  oi  the  United 
States  in  their  administration  of  equitahto 
remedies  is  not  confined  to  the  very  rights  and 
remedies  existing  at  the  time  the  Constitution 
wss  adopted,  but  embraces  aU  new  rights  cre- 
ated by  state  statutes,  and  also  new  forms  of 
remedy  created  bysuch  state  statutes. 

Chicago  dh  N.  W.  R  Co.  v.  Whitton,  80  V. 
8.  18  WaU.  287  (20:  571);  Denniek  y.  Oentrd 
B.  Co.  of  N.  J.  108  U.  8.  11  (26:  489);  EUis  v. 
Davis,  109  U.  8.  497(27:  1010);  ExparUBoyd, 
106  U.  8.  647  (26:  1200);  Brodericies  WiU,  88 
U.  8.  21  Wall.  520  (22:  599);  Bxparte  McNeO, 
80  U.  8.  18  Wall.  248  (20:  627);  Eblland  f. 
Challen,  110  U.  8.  24  (28:  55);  Beynolds  f. 
Crawfordsville  Bank,  112  U.  8  410  (28:  788); 
U.  8.  V.  Wilson,  118  U.  8.  89  (80:  110). 

The  property  and  assets  of  a  corporation  aie 
a  trust  fund  for  the  payment  of  its  debts,  es- 
pecially in  case  of  insolvency. 

Wood  y.  Dummer,  8  Mason,  811;  Upton  v. 
Tribilcock,  91  U.  8.  45.  47  (28:  208,  204); 
MeOen  v.  Moline  Malleable  Iron  Works,  181 
U.  8.  852  (88:  178). 

In  Graham  v.  La  Crosse  S  M.  B.  Co.,  103 U. 
8.  148,  161  (26:  106,  111),  this  court  said  tbat 
when  a  corporation  becomes  insolvent,  it  is  lo 
far  civilly  dead  that  its  property  may  be  sd- 
ministereidi  as  a  trust  fund  for  the  benefit  of  it* 
stockholders  and  creditors.  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  tbea 
make  those  funds  trust  funds  which,  in  other 
circumstances,  are  as  much  the  absolute  prop* 
erty  of  the  corporation  as  any  man's  ivroperiy 

Mumma  y.  Potom/ae  Co.  88  U.  8.  8  Pet  961> 
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286  (8:  045, 04^;  Morgan  County  v.  AUen,lW 
U.  S.  498,500(26:  408,502);  Wabash,  8t,  L.  dt 
P.  R.  Oo.  V.  Ham,  114  U.  8.  587.  504  (20:  235, 
288);  2  Story,  £q.  Jar.  §  1252;  1  Perry,  Trusts, 
§242. 

A  company  confeedng  a  judgment  and  en- 
tering an  appearance  and  waiying  notice  at 
once  for  the  sake  of  having  an  appointment 
of  a  receiver  made  at  once,  USrXj  acquiesces 
in  the  appointment. 

WaUace  y.  LoamU.  07  U.  8.  168  (24:  001); 
LitOeBoek  Watenoorki  Co.  t.  Barrett,  108  U. 
8.  517  (26:  524);  Cam  v.  Beaiuregwrd,  101  U. 
8.  688,  600.  601  (25:  1004,  1005). 

Where  it  appeara  by  the  bill  that  the  debtor 
is  insolvent,  and  that  the  issuing^  of  an  execu- 
tion would  be  of  no  practical  utility,  the  issue 
of  an  execution  is  not  a  necessary  prerequisite 
to  equitable  interference. 

Turner  y.  Adams,  46  Ho.  05;  FosUewM  y. 
Howes,  8  Iowa,  865;  Tieonic  Bank  y.  Barvey, 
16  Iowa,  141;  Botrford  v.  Beers,  11  Ck>nn.  8^; 
Payne  t.  Sheldon,  68  Barb.  160. 

So  it  has  been  held  that  a  creditor,  without 
bavinff  first  obtained  a  Judgment  at  law,  may 
come  mto  a  court  of  equi^  to  set  aside  fimudu- 
lent  cony^ances  of  ms  debtor,  made  for  the 
purpose  of  hindering  and  delaying  creditors, 
and-  to  subject  the  property  to  the  payment  of 
the  debt  due  him. 

Thurmond  y.  Bse$$,  8  Gkt.  44t:  ComeU  y. 
Badway,  22  Wis.  260;  Sanderson  y.  Stoekdale, 
11  Md.  568;  Brisayj.  Bbgan,  58  Me.  554;  Day 
▼.  Washlmms,  65  XT.  8. 24  How.  852  (16:  712). 

Whenever  a  creditor  has  a  trust  in  his  favor, 
or  a  Hen  upon  property  for  the  legal  debt  due 
him,  he  may  go  into  equiw^  without  exhaust- 
ing legal  processes  or  remedies. 

Tappan  y.  Evans,  11  N.  H.  811;  Si?U  y. 
JftifMi^,  80  Ala.  108;  Union  Trust  Co.  y.  Mid- 
land R.  Co.  117  U.  8.  484  (20:  068);  Sage  v. 
Memphis  dt  L.  R  Oo.  125  U.  8.  861  (81:  604); 
(Uapp  V.  Dittman,  21  Fed.  Rep.  18. 

The  appointment  of  the  receiver  was  within 
the  power  of  the  court. 

Morgan  County  y.  AOen,  108  U.  8.  608,  500 
(26:  501);  Wdbath,  St.  L.  d  P.  R  Co.  y.  Ham, 
114  U.  8.  504,  506-508  (20:  288, 280);  Upton  y. 
Tribikock,  01 U.  8. 45  (28:  208);  Webster  v.  Up- 
ton, 01  U.  8.  65  (28:  885);  Hatch  v.  Dana,  101 
U.  8.  205  (25:  885). 

Equity  has  the  right  to  make  complete  settle- 
ment 

Ober  y.  Gallagher,  08  U.  &  206  (28:  881); 
Taylor  y.  Merchants  Fire  Ins.  Co.  60  U.  8.  0 
How.  405  (18:  100):  Ward  y.  Todd,  108  U.  8. 
820  (26:  840);  Barton  y.  Barbour,  104  U.  8. 
188, 184  (26:  676);  Oarwood  Patent,  04  U.  8. 
605  (24:  8^;  Marsh  y.  Seymour,  07  U.  8.  848 
@4:  068);  Florencs  Mtning  Oo.  ▼.  Brown,  124 
U.  8.  886  (81:  424). 

The  remedy  at  law  must  be  as  plain  and  ade- 
quate and  as  practicable  .and  efficient  to  the 
ends  of  justice  and  its  prompt  administration 
as  the  remedy  In  equity. 

Boyee  y.  Qrundy,  28  U.  8.  8  Pet  210  (7: 
655);  Watson  y.  Sutherland,  78  U.  8.  6  WalL 
74  (18:  580);  PawM  y.  Hook,  74  U.  8.  7  Wall. 
480  (10:  262):  Van  Norden  T.  Morton,  00  U. 
8.  878  (25:  458);  Erippendorf  y.  Hyde,  110  U. 
8.  280  (28:  147):  Busard  y.  Houston,  110  U.  8. 
852  (80:  464);  la  Mothe  y.  Fink,  8  Biss.  500; 
De  Menaeho  t.  Wmrd^  88  Blatchf  .  610. 

114  U.8. 


Mr.  Justice  Brewsr  delivered  the  opinion 
of  the  court: 

On  February  20, 1888,  two  of  the  appellees, 
the  Lake  Superior  Iron  Company  and  the 
Jackson  Iron  Com^ny,  together  with  the  Ne- 
gaunee  Concentrating  Company,  filed  their 
bill  against  the  appelUnt,  in  the  Circuit  Court 
of  the  United  8utes  for  the  Northern  District 
of  Ohio.  The  appellant  was  a  corporation, 
created  under  the  laws  of  the  State  of  Ohio, 
and  each  of  the  complainants  was  a  creditor, 
two  holding  claims  evidenced  by  notes  not  then 
due,  and  the  other,  the  Negaunee  Omcentrat- 
ing  Company,  holding  a  judgment.  The 
prayer  of  the  bill  was  for  the  appointment  of 
a  receiver  to  take  charge  of  the  i»x>perty  and 
assets  of  the  defendant,  and  for  such  other  and 
further  relief  as  was  proper.  On  the  same 
day  the  defendant  entered  its  appearance,  and 
accented  service  of  notice  of  a  motion  for  the 
appointment  of  a  receiver;  and  Fayette  Brown 
was  thereupon  immediately  appointed  re- 
oeiver.  On  the  next  day  subpena  was  served 
on  the  defendant.  On  March  28  a  supple-  ' 
mental  bill  was  filed  making  other  parties  de- 
fendants, and  on  June  14  an  order  pro  oonfeeeo 
was  entered  against  all  of  the  deiendants  in 
the  original  and  supplemental  bills.  On  April  rmtm^^ 
28  an  order  was  ent^ed  directing  all  creditors  i^^'J 
to  file  their  claims  by  petition,  and  on  October 
20  nearly  every  creditor  had  appeared  and 
filed  his  petition.  On  July  17  an  order  was 
entered  appointing  a  special  master  to  report 
on  the  daims  of  creditors  and  marshal  the  liens 
thereof. 

Up  to  the  28d  of  November,  the  appellant 
made  no  opposition  to  the  proceeding,  and  ap- 
parently assented  to  the  action  wnich  was 
being  taken  bv  the  creditors,  looking  to  the  ap- 
propriation of  its  property  to  the  payment  of 
their  claims.  On  that  day  a  chance  took  place 
in  its  attitude  towards  this  suit.  It  went  into 
the  state  courts  and  confessed  judgment  in  be- 
hiUf  of  several  of  its  creditors;  and  on  the  24th 
deposited  in  the  registry  of  the  circuit  court 
mon^  enough  to  pay  off  the  judgment  in 
f  ayor  of  the  Concentrating  Company,  and  filed 
two  pleas— one  setting  forth  the  fact  of  pay- 
ment, and  the  other  that  the  original  and  sup- 
plemental bills  disclosed  that  the  complainants 
had  a  plain,  adequate  and  complete  remedy  at 
law;  and  that  therefore  the  court,  sitting  as  a 
court  of  equi^,  had  no  jurisdiction;  andpray- 
ing  a  dismissal  of  the  bills.  Subsequently,  on 
December  18,  it  filed  a  motion  to  dischai^ge  the 
receiver.  This  motion  was  oyerruled,  the 
pleas  seem  to  have  been  ignored,  the  master 
reported  upon  the  claims  presented,  and  on 
February  28, 1886,  the  court  entered  a  decree 
which,  finding  the  indebtedness  to  be  as  stated 
by  the  master,  also  what  property  was  in  pos- 
s^on  of  the  recdver,  decreed  that  upon  de- 
fault in  the  payment  of  those  debts  the  prop- 
erty be  sold  in  satisfaction  thereof.  From  this 
decree  the  defendant  has  brought  this  appeal; 
and  its  principal  contention  is,  that  the  circuit 
court  had  no  jurisdiction  whatever  over  the 
subject  matter  of  the  suit,  because  it  appeared 
upon  the  face  of  the  bills,  original  and  sup 
pfemental,  that  the  complainants  had  a  plain, 
adequate  and  complete  remedy  at  law. 

As  heretofore  stated,the  bUl  showed  that  two 
•f  the  complainants  iMld  claims  not  yet  due. 
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and  the  third  oolj  a  Judgment  with  do  ezecu- 
tion.  The supplementalbill  alleged  that  eze- 
cution  had.  sioce  thefiliog  of  the  original  bill, 
been  issaea  on  that  judgment,  and  returned 
nvtta  bona.    The  originaf  bQl,  besides  disclos- 

[533]  log  ^^  nature  of  complainants'  claims,  set 
forth  that  they  were  proceeding  not  alone  fai 
their  own  behalf,  but  in  that  ofall  other  credi- 
tors, whose  number  was  so  great  as  to  make  it 
impossible  to  Join  them  as  parties:  it  then 
ayerred  the  iDsolvencj  of  the  defendant;  that 
it  was  engaged  in  large  and  yarious  business, 
manufacturing  and  mining;  that  its  plant  and 
good  will  wasof  great  extent  and  value;  and  that 
it  employed  operatives  to  the  number  of  at  least 
four  thousand;  and  then  alleged  as  follows: 
"And  your  orators  further  say  that  vexatious 
litigation  has  been  commenced  against  the  said 
de^ndant,  and  many  more  such  are  threatened, 
and  that  such  litigations  are  accompanied  bv 
attachments  and  seizures  of  property,  and  such 
threatened  litigations  will  also  be  accompanied 
,  by  attachments  and  seizures,  and  that  such 
'  attachments  and  seizures  will  give  to  those 
creditors  who  are  pursuing  them  undue  and 
unfair  advantage  and  priority  over  your  com- 
plainants, whose  claimis  are  not  yet  due,  and 
make  them  irreparable ,  injury  and  damage; 
that  if  such  litigations  be  further  ^jistituted 
and  its  property  seized  in  attachment,  as  it 
already  has  been,  there  is  grea.  danger  that  the 
valuable  property  of  the  defendant  will  be  irrep- 
arably injured  and  to  a  great  extent  destroyed, 
and  vour  orators  say  that  such  seizures  and 
interference  with  the  business  and  Uie  property 
of  the  defendant  would  whollr  destroy  the 
value  of  the  good  will  of  the  Company  as  an 
asset,  and  wholly  break  up  its  long-established 
business,  and  thereby  cause  detriment  and  ir- 
reparable inlury  to  your  orators  and  all  other 
creditors.  Ana  your  orators  further  say  that 
unless  this  court  shall  interfere  and  protect  and 
preserve  the  property  and  asseta  of  said  de- 
fendant by  putting  it  into  the  hands  of  a  re- 
ceiver, the  said  propertv  will  be  in  great  danger 
of  destruction  and  dissipation  by  the  laree 
number  of  operatives  who  would  necessarily 
be  discharged  and  left  without  work  or  means 
of  obtaining  it,  and  such  operatives,  by  reason 
of  the  great  distrust  they  alreadv  have,  and  on 
account  of  a  fear  that  they  wHl  not  in  future 
receive  remuneration,  will  abandon  their  em- 
ployment and  thereby  cause  a  stoppage  of  the 
extensive  business  of  said  defendant,  to  the 

[5341  extent  that  the  creditors  of  said  defendant 
would  not  be  able  to  realize  one  half  of  the 
amount  upon  the  several  claims  that  they 
would  if  the  said  business  of  the  defen<!;uit 
were  continued." 

The  appellees,  while  admitting  fbft  general 
rule  to  be  that  creditors  must  show  that  they 
have  exhausted  legal  remedies  before  coming 
into  a  court  of  equity,  insist  that  the  bill  di^ 
closed  a  case  in  equity  on  two  grounds:  first, 
that  upon  the  Insolvency  of  a  corporation  its 
properties  become  a  trust  fund  for  the  benefit 
of  its  creditors,  which  can  be  seiEed  and  dis- 
posed of  l^  a  receiver,  and  in  equitable  pro- 
ceedings; and,  second,  that  the  vast  Interests 
and  properties  of  this  corporation,  with  their 
threatened  disintegration  through  several  at- 
tachment suits,  JuMlfled  the  intmerence  of  a 
court  of  equity  to  preserve,  for  the  benefit  of 
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creditors,  that  large  value  which  moiled  fma 
the  unity  of  the  properties.  In  aopport  af 
these  propositlona  counsel  dte, 
applicable,  Terrif  r.  Ander$im^  96  U/S. 


{U:  8051;  Union  Tmti  Oo.  v.  UUnca  Jt  & 
Co,  117  U.  8.  484  [20:  0081:  8am  t.  Memfku 
lOX^  JBL  Cb.  126  U.  8.  801  (81:  W4];  JVUta  v. 


prercoft   rgq 


M.  M.  Iron  Work$,  181  U.  a  858  [88:  178]: 
Barbour  y.NoHonal  ExehangeBatUt^A  OfaloSL 
188  [10  West.  Rep.  4581;  Bourn  t.  MertkanH 
Nat,  Bank,  40  Ohio  St.  408  [5  L.  R.  A.  8781 

But  were  it  conceded  that  the  bin  was  ob- 
fective;  that  a  demurrer  must  have  beeaaa»> 
tained;  and  that  the  appellant^  if  it  had  se 
chosen  to  act  in  the  first  instance,  oooM  have 
defended  its  possession,  and  defeated  the  acckio. 
~8tlll  the  diecree  of  the  circuit  court  mnst  bt 
sustained.  Whatever  rights  of  oblectioo  and 
defense  the  appellant  had.  It  lost  by  inactioa 
and  acquiescence.  Obviously  the  proceedingi 
bad  were  with  its  consent.  Immediately  oa 
filing  the  bUl  it  entered  its  appearanoe;  and  the 
same  day  a  receiver  was  appointed,  withoat 
objection  on  its  part  It  suffered  the  bills  to 
be  taken  pro  eottffi$o.  It  permitted  the  reenter 
to  go  on  m  the  possession  of  these  properties 
for  nine  months,  transacting  larve  buknea. 
entering  Into  many  contracts  and  assuming 
larffe  obligations,  without  any  intimatioQ  of  a 
lack  of  authority,  or  any  objection  to  the  pro- 
ceedings. 

After  a  lapa  of  nine  months,  suddenly  Ht 
policv  changeci^lt  contested  where  thereiofofv 
it  baa  acquiesced.  And  this,  noi  beoaose  of 
any  restored  solvency  or  purpose  to  lesome 
business,  but  with  the  evident  intent  to 
the  equslity  among  creditors  which  the  exit- 
ing equitable  proceedings  would  secoie,  asd  ts 
give  preference  to  certain  creditofs.  fbr 
ckarly  It  was  the  thous^t  of  the  prasidsBt  of 
the  corporation,  himself  the  owner  of  a  Isigs 
majori^  of  its  stock,  whose  manacemeot  hid 
wrought  its  financial  ruin,  that  dfter  the  sst- 
ting  aside  of  the  equitable  proceeding*  the  lea 
of  the  confessed  judgments  wouli  attach,  sad 
Uius  those favorea  creditors  would  be  prvferrsd. 

8o  the  case  standsin  this  attitude.  The  oo^ 
poration  was  insolvent  Its  exteoaiva  sad 
scattered  properties  had  been  broo^t  ialo 
single  ownership,  and  so  operated  togethtf 
that  lam  benefit  resulted  m  preserving  the 
unity  of  ownership  and  operadoo.  Dinirte- 
gration  was  threatened  through  sqMirate  attacks, 
by  different  creditors,  on  scattered  propertisa 
The  preservation  of  this  unity,  with  ila  ooos»> 
quent  vajue,  and  the  appropriatioo  of  the 
properties  for  the  benefit  of  all  the  credltocB 
equallv,  were  matters  deserving  large  consider- 
adonm  any  proper  suit  Certain  creditoci. 
eetfng  for  all,  initiated  proceedings  kMiUsf 
towards  this  end.  In  such  proceedings  tbr 
corporation  acquiesced.  8ubstantislly  all  o^ 
the  o^itors  came  into  the  proceedinga.  Afle* 
months  had  passed,  much  business  had  ben 
transacted  and  large  responsibilities  —umed. 
the  corporatlon.f or  the  benefit  of  a  few  ciedltois 
and  to  destroy  the  equality  between  all,  cooes 
in  with  the  technical  objectloii  that  the  cred- 
itors initiating  the  proceedings  should  have 
taken  one  step  more  at  law  before  cofntng  iota 
equity.  But  the  maxim,  "He  who  seeks  eqo^ 
ty  must  do  equity,"  is  as  appropriate  lo  the 
conduct  of  the  def^odanl  as  to  tkat  of  the 
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coroplainaDt;  and  it  would  be  itraiige  if  a 
debtor,  to  destroy  equality  and  accomplish 
partiality,  could  ignore  its  long  acauiescence 
and  plead  an  unsubstantial  technicality  to 
overthrow  protracted,  extensive  and  costly 
proceedings  carried  on  in  reliance  upon  its  con- 
sent. Burely  no  such  imperfection  attends  the 
administration  of  a  court  of  equity.  Gk>od 
faith  and  early  assertion  of  rights  are  as  es- 
sential on  the  part  of  the  defendant  as  of  the 
complainant  This  matter  has  recently  been 
before  this  court,  in  Beyne$  ▼.  Dwnont,  180 
U.  S.  854, 895  [82:  984, 945],  and  was  carefully 
considered,  and  the  rule,  with  its  limitations, 
thus  stated:  "The  rule  as  stated  in  1  Daniell's 
Chancery  Practice.  655  (4th  Am.  ed.),  is  that, 
U  the  objection  of  want  of  jurisdiction  in 
equity  is  not  taken  in  proper  time,  namely, 
before  the  defendant  enters  into  his  defense  at 
larse,  the  court,  having  the  general  jurisdiction , 
wifl  exercise  it;  and  in  a  note  on  nafle  560, 
many  cases  are  dted  to  establish  that  If  a  defend- 
ant in  a  suit  in  equity  answers  and  submits  to 
the  jurisdiction  of  the  court,  it  is  too  late  for 
him  to  object  that  the  plaintiff  has  a  plain  and 
adequate  remedy  at  law.  This  objection  should 
be  taken  at  the  earliest  opportunity.  The 
above  rule  must  be  taken  witn  the  qualification 
that  it  is  competent  for  the  court  to  nant  the 
relief  sought,  and  that  tt  has  Jurisdiction  of 
the  subject  matter.'  ...  It  was  held  in  LewU 
T.  Oocki,  90  U.  8.  28  WaU.  466  [28:  70].  that 
if  the  court,  upon  looking  at  the  proofs,  found 
none  at  all  of  the  matters  which  would  make 
a  proper  case  for  equity,  it  would  be  the  duty 
of  the  court  to  recognize  the  ^t  and  give  it 
effect,  thoueh  not  raised  by  the  pleadings  nor 
suggested  Dy  counsel  To  the  same  effect 
is  Odrtehi  v.  Sbain,  82  U.  8.  16  Wall  211 
[21:  48].  The  doctrine  of  theee  and  similar 
cases  is,  that  the  court,  for  ita  own  protection, 
may  prevent  matters  purely  cognizable  at  law 
from  being  drawn  into  chancery  at  the  pleas- 
ure of  the  parties  interested ;  but  it  by  no  means 
follows,  where  the  subject  matter  oelones  to 
the  class  over  whidi  a  courtof  equity  has  juris- 
diction, and  the  objection  that  the  complain- 
ant has  an  adequate  remedy  at  law  ia  not  made 
until  the  hearing  in  the  appellate  tribunal,  that 
the  latter  can  exercise  no  discretion  In  the  dis- 
position of  such  objection.  Under  the  circum- 
stances of  this  case,  it  comes  altogether  too  late, 
even  though,  if  taken  in  tirpins,  it  might  have 
been  worthy  of  attention."  See  also  KUboum 
V.  Sunderlandj  180  U.  6.  606  [82:  1006]:  Union 
Truit  Co.  V.  minoi$  M.  R  Co.  117  U.  a  484, 
468  [29:  968,  975]. 

Further  comment  is  unneoessary.  7^  ml 
ingnf  the  (Xreuit  Oaurt  wa$  coftecft^emd  its 
deorm  ie^hm^nf  qffirmei. 
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THE  HOME  INSURANCE  COMPANY  OF 
NEW  YORK,  Pff.  in  Err., 

9. 

THE  PEOPLE  OP  THE  8TATE  OF  NEW 

YORK. 

(See  8.  a  Beporter^sed.  flM-S07.)  ^ 

Ui  &  honde  not  taxable — tax  on  corporate  flran^ 
ehiee  lawful— privilege  qf  being  a  eorporationr^ 
legidatite  power— mode  of  fixing  amount  of 
tax— limitation  of  taxing  potoer— capital  itoek 
—14th  Amendment  toll.  8.  Oonetitution,  ef- 
f^cf. 

I  The  bonds  or  obUsations  of  the  United  States 
for  the  payment  of  money  cannot  be  the  subject 
of  taxation  by  a  State;  this  Inhibition  upon  the 
States  cannot  be  evaded  by  any  change  in  the 
mode  or  form  of  the  taxation,  provided  the  same 
result  Is  effected. 

2.  Where  a  state  statnte  Imposes  a  tax  upon  the 
^corporate  franchise  or  businesi**  of  a  company, 
and  reference  Is  only  made  to  Its  capital  stock  and 
dividends  for  the  purpose  of  determining  the 
amount  of  the  tax  to  be  exacted  each  year,  this  is 
not  a  tax  on  the  capital  stock  or  property  of  the 
oompany«  but  upon  Its  corporate  franchise,  and 
Is  not  therefore  subject  to  the  objection  that  It  is 
a  tax  on  United  States  securities,  although  a  por- 
tion of  k*  oapltalstock  Is  Invested  in  such  securl- 
tlea. 

8.  Bsr  the  tern  'Nxirporate  franchise  or  bustaieai,** 
as  here  used*  Is  meant  the  right  or  privilege  of 
being  a  corporation,  that  Is,  of  doing  buBtness  In 
a  corporate  capwnty. 

4.  The  granting  of  such  right  or  privilege  rests  en- 
tirely m  the  discretion  of  the  State,  and,  when 
granted  may  be  accompanied  with  such  condi- 
tions as  Its  Legislature  may  Judge  most  befitting 
to  its  interests  and  policy. 

5.  The  validity  of  the  tax  can  In  no  way  be  d^ 
pendent  upon  the  mode  which  the  State  may  deem 
fit  to  adopt  in  fixing  the  amount  for  any  year 
which  It  wm  exact  for  the  fraDchise.  Its  action 
in  this  matter  Is  not  the  subject  of  Judicial  inquiry 
in  a  federal  trIbuoaL 

S.  The  taxation  of  a  corporate  franchise  has  no 
limitation  butthedlsoretion  of  the  taxing  power, 
and  Its  value  is  not  measured  like  that  of  prop- 
er^, but  may  be  fixed  at  any  sum  that  the  Legis- 
lature may  choose. 

7.  Such  tax  cannot  be  affected  In  any  way  by  the 
character  of  the  property  In  which  its  capital 
■took  is  invested. 

8.  The  objection  is  not  tenable  that  the  statute,  in 
imposing  such  tax,  conflicts  with  the  last  clause 
of  the  first  section  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  declar- 
ing that  no  State  shall  deprive  any  person  within 
Its  jurisdiction  of  the  equal  protection  of  the 
laws,  although  corporations  are  persons  within 
the  meaning  of  this  Amendment. 

9.  The  Amendment  does  not  prevent  the  classifi- 
cation of  property  for  taxation,  subjecting  one 
kind  of  property  to  one  rate  of  taxation,  and  an- 
other kind  of  property  to  a  different  rate,  nor 

.  distinguishing  between  franchises,  licenses  and 
privileges,  and  visible  and  tangible  property,  and 
between  real  and  personal  property. 

[No.  1.] 

B&argued  March  18,  29, 1890.    Decided  AprU 

7.1890. 

Koxn.— IFTken  an  imj/wMMan  to  rtttbroAm  the  edU 
leeUonofataxwnheQranUd.  See  nets  to  Dows  v. 
Chicago,  20:  es. 

WhentaxeeillegattyametBedeanhereeovertdbaeih. 
See  noU  to  Brsklne  v.  Van  Arsdale,  81: 9L 
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SUPBEU  COUBT  OP  TBM  XJhITBD  StATU 


Oct.  Tbm, 
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rr  ERROR  to  tbe  Sapreme  Coart  of  the  State 
of  New  York  to  review  a  judgment  in  favor 
of  the  State  ae&inst  the  Home  Insnranoe  Com- 
pany of  New  York  for  the  payment  of  a  tax. 
jLfhyMd. 

This  cause  waa  argued  In  this  court  at  the 
October  Term,  1886.  The  Judgment  was  af- 
firmed by  a  divided  court.  119  U.  8.  129  (dO: 
850).  Thereafter  a  rebearinff  was  granted  uid 
the  cause  restored  to  the  docket  l2d  U.  8.  686 
(80:1241). 

Statement  bv  Mr.  JutUee  Field  < 

The  plaintiiz  in  error,  The  Home  Insurance 
Company  of  New  York .  is  a  corporation  created 
under  the  laws  of  that  State.  Its  capital 
stock  during  the  vear  1881  was  three  millions 
of  dollars,  dividea  into  thirty  thousand  shares 
of  the  par  value  of  one  hundred  dollars  each, 
all  fulr^  paid.  In  the  months  of  January  and 
July  or  that  year  a  dividend  of  $160,000  was 
declared  by  the  Company,  making  together  ten 
percent  upon  the  par  value  of  itscapnal  stock. 
A  portion  of  that  capital  stock  was  invested  in 
l)onds  of  the  United  States,  amounting,  when 
the  oividend  was  declared  in  July,  Iwl,  and 
also  on  the  first  of  November  of  that  year,  to 
$1,940,000. 

By  an  Act  of  the  Legislature  of  Hew  York 
passed  May  26, 1881  (chap.  861),  amending  a 
previous  Act  providing  for  the  taxation  of  cer- 
tain corporations,  ioint-stock  companies  and 
associations,  it  was  declared  that  every  corpora- 
tion. Joint-stock  company  or  association,  then 
or  thereafter  incorporated  under  any  law  of  the 
State,  or  of  anv  other  State  or  country,  and 
doing  business  in  the  State,  with  certain  desig- 
nated exceptions  not  material  in  this  case, 
should  be  subject  to  a  tax  upon  "  its  corporate 
franchise  or  business,''  to  bie  computed  as  fol- 
lows:— ^if  its  dividend  or  dividends  made  or 
declared  during  the  year  ending  the  first  day 
of  November  amount  to  six  per  cent  or  more 
upon  the  par  value  of  its  capital  stock,  then 
the  tax  to  be  at  the  rate  of  one  quarter  mill 
upon  tbe  capital  stock  for  each  one  per  cent  of 
the  dividends.  A  less  rate  is  provided  where 
there  is  no  dividend,  or  a  dividend  less  than 
six  per  cent,  and  also  where  the  corporation, 
company  or  association  has  more  tnan  one 
kind  of  capital  stock — as,  for  instance,  common 
and  preferred  stock — and  upon  one  of  them 
there  is  a  dividend  amounting  to  six  or  more 
per  cent,  and  upon  the  other  there  is  no  divi- 
dend or  a  dividend  of  less  than  six  per  cent. 
The  purpose  of  the  Act  is  to  fix  the  amount  of 
the  tax  each  year  upon  the  franchise  or  busi- 
ness of  tbe  corporation  by  the  extent  of  divi- 
dends upon  its  capital  stock,  or,  where  there 
are  no  dividends,  according  to  tbe  actual  value 
of  the  capital  stock  during  the  year.  We  are 
concerned  in  this  case,  however,  only  with  the 
tax  where  the  amount  is  computed  by  the  ex- 
tent of  tbe  dividends. 

Tbe  tax  payable  by  the  Home  Insurance 
Company,  estimated  according  to  its  dividends, 
under  the  above  law  of  tbe  State,  aggregated 
$7,600.  The  Company  resisted  its  oavment, 
assuming  that  the  tax  waa  in  fact  levied  upon 
the  capital  stock  of  the  Company,  and  con- 
tending that  there  should  be  deducted  from  it 
a  sum  bearing  the  same  ratio  thereto  thai  the 
amount  invested  in  bonds  of  the  United  States 
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bears  to  its  cai^tal  stock,  and  that  the  law  ia> 
quiring  a  tax  without  such  reduction  is  uncon- 
stitutional and  void.  An  agreed  case  was  ac- 
cordingly made  up  embodymg  a  statement  of 
the  facts,  between  the  Company  and  the  At- 
tomey-CJeneral  of  New  York  representing  the 
State,  and  submitted  to  the  Supreme  Court  of 
the  State.  That  court  gave  Judgment  in  favor 
of  the  State  against  the  Company,  whldi,  oa 
appeal  to  the  Court  of  Appeals  of  the  State, 
was  afllrmed.  92  N.  Y.  82a  The  Judgment 
of  the  latter  court  having  becsi  remitted  to  tfas 
supreme  court  and  entered  there,  the  caae  ii 
brought  to  this  court  for  review  on  writ  of 
error. 

Mmn.  B.  H.  Brlstow  and  DmM  Wikt^ 
forplaintiff  in  error: 

No  tax  can  be  imposed  upon  that  part  of  d^ 
fendanfa  capital  invested  in  United  States 
bonds.  A  State  cannot  burden  the  operatioas 
of  the  national  government  by  taxhig  ita  boodi 
without  its  consent. 

McOuUoch  y.  Maryland,  17  U.  8.  4  Wheat 
816, 486  (4:  579,  685);  Wegtan  t.  CfharleMtan,  V 
U.  8.  2  Pet  449  (7:  481);  Bank$  v.  Mi^or,  74 
U.  8.  7  Wall  16  (19:  57);  F^ople  v.  Omn.  tf 
Taaei,  90  N.  Y.  68. 

A  tax  upon  the  capital  of  a  corporatioD  is  a 
tax  upon  the  property  in  which  the  capital  is 
invested.  No  part  of  the  capital  hivested  ia 
United  States  bonds,  therefore,  is  taxable. 

Bank  qf  Chmtneroe  y.  New  York,  67  U.  8.  I 
Black,  620  (17: 451);  Bank  Tatt  0am,  69  U.  a 
2  WaU.  200  a7:  79^. 

Whether  or  not  this  is  a  tax  upon  capital  ista 
be  determined,  not  bv  the  form  of  tbe  Statute, 
but  by  ita  effect  When  the  Statute  was  fiiit 
enacted  the  Legislature  merely  imposed  tlie  tax. 
The  following  year  it  insOTted  tne  definitioa 
thereof  "as  a  tax  upon  corporate  franditse  or 
business."  But  if  tJie  tax  is,  in  its  nature  and 
effect,  a  tax  upon  capital,  it  is  none  the  less  so 
because  of  this  amendment  declaring  it  to  be  a 
tax  upon  franchise  or  business. 

In  Brovm  v.  Maryland,  25  U.  8.  13  Wheat 
419  (6:  678).  a  State  Statute  required  all  im- 
porters of  foreign  goods  to  take  out  a  lioeose 
and  pay  a  fee.  The  court  h^  that  this  wasa 
reguiauon  of  commerce. 

The  same  thing  was  ruled  m  Ward  v.  Jfoiy- 
land,  79  U.  S.  12  WaU.  418  @0: 449);  WdUm  v. 
State,  91 U.  S.  275  (28: 847);  WMer  v.  Virginia, 
108  U.  8.  844  (26:  565);  WaOing  v.  Miehigan, 
116 U.  S.  446(29:  e91);Lehwp  Y.MbbOe.isn U. 
S.  640  (82:  811);  Smith  v.  itmar.  48  U.  8.  7 
How.  283  (12:  702);  Hendermn  v.  Mayor,  92  U. 
S.  259  (28:  548);  OookT.  Penn,  97  U.  8.  566(84: 
1015),  and  Parkeninirg  di  0,  R,  ISrantp.  Oi,f. 
Parkenburg,  107  U.  8.  691  (27:  584). 

The  intent  of  the  law  is  not  materiaL 

Almy  v.  CaUfomia,  65  U.  8.  24  How.  169 
(16:  644);  Bank  Torn  Case,  69  U.  a  2  Wall  900 
(17:  798);  Oumminga  v.  Missouri,  71  U.  8.  4 
Wall.  277.  825  (18:  856,  868);  OrandaU  v.  JTa- 
vada,  78  U.  S.  6  Wall.  85  (18:  745);  8taU  Freight 
Tarn,  82  U.  8.  15  Wall.  232  (21: 146);  Inman 
Co,  V.  Tinker,  94  U.  S.  288  (24: 118);  HannOal 
R  Oo.  T.  ^t<j^,  95U.  8. 465^:  527);  Western 
U.  Td.  Oo.  v.  Texas,  105  U.  8.  460  (26:  1067); 
Moran  y.  New  Orleans,  112  U.  8.  69  (28:  653); 
Kentucky  Badroad  Tax  Cases,  115  U.  8.  881, 
887  (29: 414,  419);  Skkard  v.  PaUman  Oo.  U" 
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U.  &  84  (28:  786);  Bobbins  t.  She^  Taxing 
Dist.  120  U.  8.  489,  496  (SO:  894,  897);  Fargo 
T.  Michigan,  121  U.  S.  280,  244  (80:  888.  894); 
Bowman  y.  Chicago  db  N,W,  B,  Co.  1^  U.  8. 
485  (81:  700);  PuUman  Southern  Car  Co.  t. 
jybton,  22  Fed.  Rep.  276,  281;  People  y.  Alien, 
42  N.Y.  404«  418;  Be  DeaneviOe  Cemeterif  Aeeo, 
66  N.  Y.  669;  A/oA^,  98  N.  Y.  98. 

The  declaratioD  bj  the  Legislature  that  this 
is  a  tax  on  franchise  or  business  is  not  control- 
ling. The  name  of  this  Imposition  is  immate- 
rial: it  is  the  sabstanoe  we  are  to  consider. 

Inman  Co.  y.  Tinker,  94  U.  8.  288  (24: 118). 

The  franchises  of  a  corporation  piay  be  taxed 
by  in  posing  a  fixed  sum,  or  a  graduated  contri- 
bution proportioned  either  to  the  yalue  of  the 
privileges  granted,  or  to  the  extent  of  their  ex- 
ercise, or  to  the  results  of  such  exercise. 

State  Tax  on  BaUway  Qroee  Beeeipte,  82  U. 
8. 16  WaU.  284  (21: 164);  Delaware  BaHroad 
Tax,  85  U.  8. 18  Wall  206.  281  (21:  888,  896). 

These  proyisions  of  the  Act  do  not  impose  a 
fixed  sum.  Nor  do  they  impose  a  contribution 
proportioned  to  the  extent  of  the  exercise  of 
the  franchise  to  the  amount  of  business  done. 

The  franchise  is  the  right  to  use  the  tangible 
property  in  a  special  manner  for  purposes 
of  gain. 

State  BaUway  Tax  Oaees.  02  U.  8.  675  (28: 
668). 

It  is  itself  a  part  of  the  property  of  the  cor- 
poration, but  quite  distinct  and  separate  hoim 
its  tangible  property. 

Gordon  y.  App.  Tax  Court,  44  XJ.  8.  8  How. 
188,  150  (11:  m,  585);  Wilmington  B  Co.  y. 
Beid,  80  U.  8. 18  WaU.  264,  266  (80:  668). 

It  is  a  thing  capable  of  appraisal  and  ascer- 
tainable by  evidence,  and  is  fre4uently  made 
the  subject  of  taxation  by  the  sovereign  power. 
It  is  a  right  separate  and  distinct  from  the  capi- 
tal and  money^  assets  of  a  corporation,  and  {is 
to  the  value  of  which  they  furnish  no  evidence. 

Conaughty  y.  Saratoga  Bank,  92  N.  Y.  401; 

Veazie  Bank  y.  Frnno,  75  U.  8.  8  Wall.  583, 

647  (19:  482,  487);  Monroe  Savings  Bank  v. 

Boeheeter,  87  N.  Y.  865,  867:  P&rter  y.  Bock- 

/ordB.  Co.  76  HL  661,  678. 

Its  value  is  determined  by  subtracting  from 
the  total  actual  value  of  the  capital  stock  the 
total  value  of  all  items  of  property  other  than 
the  franchise.  The  remainder  is  the  value  of 
the  franchise— the  value  of  the  right  to  use  the 
tangible  property  in  a  special  manner  for  the 
purposes  of  gain. 

State  Bailway  Tax  Caeee,  92  XJ.  8.  575,  602- 
607  (28:  668,  669,  671);  SpHng  Valley  Works 
y.  Sehottler,  62  Cal.  69,  117;  Burke  y.  Badlam, 
57  Cal  594:  San  Josi  Co.  y.  January,  57  Cal 
614. 

Here  neither  the  value  of  this  part  of  the 
property  of  the  corporation  nor  the  results  of 
its  use  are  in  any  way  ascertained . 

The  tax  is  a  percenUige  upon  that  part  of  de- 
fendant's income  which  it  has  distributed  in 
dividends.  This  is  a  tax  upon  the  property 
from  which  the  income  arises. 

Bank  of  Kentucky  y.  Com.  9  Bush,  46;  Opin- 
ion qf  the  Justices,  58  N.  H.  684;  People  y. 
Comrs.  of  Taxes,  90  N.  Y.  68;  Wesion  y. 
CharUsUm,  27  U.  8.  2  Pet.  472,  475,  478  (7: 
489,  490,  491);  Philadelphia  Co.  T.  Pennsyl- 
ioania,  122  U.  8.  826  (80:  1200). 

As  this  tax  includes  property  not  taxable.  It 
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cannot  be  sustained  as  a  tax  on  the  fran- 
chise. 

Santa  Clara  County  v.  Southern  Pae.  B,  Co. 
118  U.  8.  894  (80:  11^;  California  T.  Central 
Pac  B  Co.  127  U.  8.  1  (82:  150). 

The  cases  relied  upon  by  the  8tate,  to  wit: 
Society  for  Savings  y.  CoiU,  78  U.  8.  6  WaU 
694  (18:  897);  Provident  Inst.  y.  Mass.  78  U. 
8.  6  Wall.  611  (18:  907),  and  Hamilton  Co.  y. 
Mass.  78  U.  8.  6  Wall  &2  (18:  904),— haye  no 
present  application. 

They  are  controlled  bj  PkHaddphia  dt 
Southern  Steamship  Co.  ▼.  Pennsylvania,  122 
U.  8.  826  (80:  120$. 

In  that  case,  a  state  statute  imposed  a  tax 
upon  the  gross  receipts  of  a  steamship  company 
of  the  8tate,  whicn  were  derived  from  the 
transportation  of  persons  and  property  by  sea 
between  different  8tates  and  to  and  from  for- 
eign countries.  It  was  held  that  the  tax  was 
imposed  not  upon  the  franchise  but  upon  the 
commerce  itseli  from  wliich  the  receipts  arose, 
and  was  therefore  unconstitutional. 

Fdrgo  y.  Mich.  121  U.  8.  280  (80:  888);  I^ 
loupy.  P&rt  cf  Mobile,  127 U.  8.  640 (S^:  811). 

Where  a  tax  is  upon  the  property  in  which 
the  capital  is  invested,  corporations  upon  which 
it  is  imposed  are  entiUed  to  deduct  their  United 
8tates  bonds  from  the  amount  of  the 


ment 

Bank  of  Commerce  y.  K  T.  67XJ.  8.  2  Black, 
620  (17:  451);  Bank  Tax  Case,  69  U.  8.  2  Wall 
200  (17:  798). 

In  matters  of  taxation,  it  is  a  sacred  duty  to 
impose  the  burdens  equally. 

People  y.  Comrs.  ofTaxes,!^  N.  Y.  64,  71. 

Equality  of  taxation  is  a  fundamental  prin* 
ciple  of  our  goyemment,  which  no  Legislature, 
in  the  absence  of  the  most  explicit  provisions, 
will  be  presumed  to  haye  intended  to  yiolate. 

People  V.  Suprs.  20  Barb.  81,  88,  affirmed  16 
N.Y.  424. 

The  tax  is  a  percenta^  xipan  the  capital — ^up- 
on the  diyidends  whidi  it  has  earned.  The 
rate  of  tax  increases  or  diminishes  with  the 
rate  of  dividend. 

Oswego  Starch  Factory  y.  DoUoioay,  21  N. 
Y.  449:  Com.  y.  Cleveland,  P.  A  A.  H  O?.  29 
Pa.  870;  Leltigh  Crane  Iron  Oo,  y.  Com.  55  Pa. 
448;  PeopU  y.  Ferguson,  88  N.  Y.  89. 

The  provisions  of  this  Act  were  copied  liter- 
ally from  a  Statute  of  Pennsylvania  (Laws  of 
1879,  p.  114,  sec.  4),  and  have  long  existed 
there  in  the  same  substantial  form. 

Laws  of  1844,  p.  498,  sec.  88;  Laws  of  1859, 
p.  529;  Laws  of  1868,  p.  109.  sec.  4. 

It  is  well  settled  there  that  they  impose  a  tax 
upon  the  property  of  the  corporation  {West- 
chester Co.  y.  Cheiter  Co.  80  Pa.  282;  Lacka- 
wanna Iron  dh  Coal  Oo,  y.  Luzerne  Co.  42  Pa. 
424,  480;  Phomix  Iron  Co.  v.  Com.  59  Pa.  104: 
Com.  V.  Pittsburg,  Fort  Wayne  A  C.  B.  Co.  74 
Pa.  88:  Catawissa  Co's  App.  78  Pa.  59;  CoaUs- 
ville  Gas  Co.  v.  Chester  Co.  97  Pa.  476,  481); 
and  that  the  dividend  of  profit  earned  by  the 
stock  is  but  a  means  of  ascertaioing  its  value. 

Lehigh  Co.  y.  Com.  55  Pa.  448,  451;  Com.  y. 
Standard  Oil  Co.  101  Pa.  119. 

The  Pennsylvania  Statute  was  before  this 
court  in  Gloucester  Ferry  Co.  y.  Pennsylvania. 
114  U.  8.  196  (29: 158),  and  was  then  regarded 
as  imposing  a  tax  upon  the  capital  of  corpora- 
tions affected. 
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trom  the  Oompanj,  and  oertainlj  nothing  had 
been  done  from  which  his  intent  coald  he  in- 
fened  to  use  the  legal  prooeas  he  held  to  en- 
force the  collection,  if  the  alleged  illegality  of 
the  claim  was  made  known  to  him«  All  that 
appears  is,  that  the  Company  was  charged  up- 
on the  tax  lists  with  taxes  upon  its  real  and 
personal  property  in  the  county.  After  all  the 
taxes  had  become  delinquent  under  the  law, 
but  before  any  active  steps  whatever  had  been 
taken  to  enforce  their  collection,  the  Company 
presented  itself  at  the  treasurer's  office,  and  in 
the  usual  course  of  business  paid  in  full  every- 
thing that  was  charged  against  it,  accompany- 
ing the  payment,  however,  with  a  general  pro- 
test against  the  legality  of  the  charges,  and  a 
notice  that  suit  would  be  commenced  to  recov- 
er bAck  the  full  amount  that  was  paid.  No 
specification  of  allegedtille^ity  was  made,  and 
no  particular  property  designated  as  wrongful- 
ly Included  in  the  assessment  of  the  taxes. 
The  protest  was  in  the  most  general  terms,  and 
evidently  intended  to  cover  every  defect  that 
t5561  might  thereafter  be  discovered,  either  in  the 
power  to  tax  or  the  manner  of  executing  the 
power.  •  .  .  Under  such  circumstances  we 
cannot  hold  that  the  payment  wascompuLBory, 
in  such  a  sense  as  to  five  a  right  to  the  present 
action."  See  also  Dulon  on  Municipal  Corpo- 
rations, sees.  941-947,  and  cases  there  cited. 
The  reasoning  of  the  court  in  that  case  ap- 

Slies  equally  to  the  facts  of  this.  In  no  sense 
o  we  think  Uie  payment  of  the  taxes  in  suit 
was  made  under  duress.  Their  payment,  un- 
der the  circumstances  above  set  lorth,  was  in 
the  nature  of  a  compromise,  by  which  the  City 
agreed  to  take,  and  the  Company  agreed  to  pay, 
a  less  sum  tlum  was  originally  asmsed.  The 
effect  of  this  act  was  to  extinguish  the  contro- 
versy between  the  parties  to  this  suit. 

Tnis  case  is  clearly  distinguishable  from 
BOieriMi  v.  Bradlmry,  183  IT.  S.  491  \W$:  4051. 
In  that  case  the  iury.  by  returning  a  verdict  m 
favor  of  the  plaintiff,  virtually  found  that  he 
had  been  compelled  to  pay  the  illegal  duties 
assessed  against  his  goods  by  the  collector  of 
the  Port  at  New  York  in  order  to  get  posses- 
sion of  them  from  the  collector.  Here  tnere  is 
no  question  as  to  the  seizure  of  goods  at  all. 
The  lands  which  had  been  asseraed  were  still  in 
the  possession  and  under  the  control  of  the 
Railroad  Company.  No  warrant  had  been  is- 
sued against  them,  and  no  active  steps  had 
been  taken  by  the  City  to  enforce  the  collection 
of  the  taxes  assessed,  nor  could  any  such  pro- 
ceedings have  been  resorted  to  by  the  City  for 
at  least  several  months  thereafter.  Moreover, 
the  question  of  the  validity  of  the  taxes  was 
involved  in  pending  litigation. 

It  is  true  that  the  Judgment  of  the  court  be- 
low stands  unsatisfiei  except  so  far  as  relates 
to  the  costs,  which,  as  before  stated,  have  been 
paid;  but  that  is  immaterial,  inasmuch  as  the 
•controversy  upon  which  that  Judgment  was 
rendered  had  been  extinguished.  That  in  effect 
satisfied  the  judgment.  Neither  the  affirmance 
nor  the  reversafof  that  Judgment  would  make 
-any  difference  as  regards  the  controversy 
brought  here  by  this  writ  of  error.  It  mat- 
ters not  that  the  taxes  from  1884  to  1887,  in- 
•elusive,  were  paid  under  duress.  They  are  in 
nowise  before  the  court;  and  according  to 
•the  showing  of  the  plaintiff  in  error  they  differ 
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materially  from  the  taxes  in  dispate  in  this  ( 

It  is  well  settled  that,  when  there  is  no  actual 
controversy,  involving  real  and  sabstmntial 
rights,  between  the  parties  to  the  record,  the 
case  will  be  dismiBsed.  In  Ltnri  v.  Faom,  49 
U.  8.  8  How.  251  [12:  1087],  a  writ  of  error 
was  dismissed  by  this  court  whero  it  appeared 
from  affidavits  and  other  evidence  by  pcrsoaa 
not  parties  to  the  euit  that  thero  was  no  real  ooo-  [ggn 
troversy  between  the  plaintiff  and  defendant, 
but  that  the  suit  was  instituted  to  procnxe  the 
opinion  of  this  court  upon  a  question  of  lav, 
in  the  decision  of  which  they  had  a  commoB 
interest  opposed  to  tliat  of  other  persona,  who 
were  not  parties  to  the  suit  .and  had  no  knowl- 
ed^  of  Its  pendency  in  the  drcah  court. 
Cliirf  Jtutiee  Taney,  in  delivering  the  opinioc 
of  the  court,  said:  "It  is  the  office  of  courts 
of  Justice  to  decide  the  rights  of  persons  and 
of  property,  when  the  persons  interested  can- 
not adjust  them  by  agreement  between  theia- 
selves,  and  to  do  this  upon  the  fidi  hearing  d 
both  parties.  And  any  attempt,  by  a  own 
colorable  dispute,  to  obtain  the  opinion  of  the 
court  upon  a  question  of  law  which  a  party  de- 
sires to  know  for  his  own  interest  or  his  owi 
purposes,  when  there  is  no  real  and  sabstantial 
controversy  between  those  who  appear  as  ad- 
verse parties  to  the  suit,  is  an  abase  which 
courts  of  justice  have  always  reprehended,  and 
treated  as  a  punishable  contempt  of  ooort." 

In  OlettaandT.Ohamderlain,  66 U.  8. 1  Black, 
419  [17: 98],  the  rule  laid  down  in  Lord  v.  Vetuu, 
eupra,  was  adhered  to,  and  held  applicable  la 
a  case  in  which  it  appeared  that  the  appeUaot 
had  purchased  and  taken  an  assignment  of  sH 
the  appellee's  interest  in  the  decree  appealed 
from;  and  the  appeal  was  dismissed. 

In  Wood  Paper  (h.  v.  Htft,  75  U.  8.  8  WaO. 
888  [19:  878].  an  appeal  upon  a  bOl  for  the  in- 
fringement of  a  patent  was  dismiasedLit  baviaf 
been  made  to  appear  to  the  court  that,  after  tbs 
appeal,  the  appellants  had  purchased  a  oeftsk 

Satentfrom  the  defendants  under  wbi(^  the 
efeodants  sought  to  protect  themselves;  tad 
that  the  defendants,  as  compensation,  had 
taken  stock  in  the  company  wluch  was  the  sp- 
pellant  in  the  case.  And  it  was  further  held 
that  the  fact  that  damages  for  the  in  fringemeat 
alleged  in  the  bill  had  not  been  compromised 
did  not  affect  the  propriety  of  the  dismissal. 

In  San  Mateo  County  v.  Southern  Ak.  it  C% 
116  U.  S.  188  [29:  589],  a  writ  of  error  wasdis-  ^* 
miBsed  where  it  appeared  that  the  taxes  as- 
sessed against  the  company  had  been  paid  to 
the  county  after  the  suit  had  been  oommeooed, 
the  court  resting  its  Judgment  upon  the  reasoa 
that  there  toae  no  longer  an  exUting  canm  «^  m- 
tion  in  favor  of  the  county  againet  the  nuiroai 
company.  To  the  same  effect  see  Hndtim  v. 
Oueree,  12  East.  247;  Be  Eleam,  8  Bam.  «  C 
597;  Smith  v.  Junction  B.  Co.  29  Ind.  546;  JSb> 
$ex  County  v.  Union  County,  44  K.  J.  L.  43& 

A  further  defense  urged  against  this  o»odoa 
is  laches.  It  is  urged  that  the  facts  upon  whkh 
it  is  based  were  known  to  the  defenoaais  in  d^ 
ror  at  least  two  years  ago,  and  that  any  objeo* 
tion  to  the  writ  of  error  should  have  been  nude 
before  the  argument  of  the  case  upon  iu  mer- 
its. It  is  also  insisted,  inddentsiUy,  that  the 
motion  was  filed  in  violation  of  profesBiooal 
courtesy,  inssmuch  as  it  was  through  the  inter* 
cession  of  the  attorney  for  the  plaintiff  in  arret 
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Amjf  y.  Wa(ertovm,190  U.  S.  890  (88:  968). 

A  statute  must  be  interpreted  so  as.  If  pos- 
sible, to  make  it  consistent  with  the  Constitu- 
tion and  the  paramount  law. 

P0T9on$Y,  Bedford,  28 U.  a  8  Pet  488 (7: 
782);  Grenada  Co.  v.  Broaden,  112  U.  8.  261 
(28:70^;  Preseer  v.  Blinou,  116  U.  8.  252,  269 
(28: 615,  620);  (hden  y.  Saunden,  86  U.  8.  12 
Wheat  270  (6: 282). 

Mr.  Ju9Ue$  Field  deliyeied  the  opinion  of 
the  court: 

The  contention  of  tbe  plaintiff  in  error  is 
that  the  tax  in  question  was  levied  upon  its  cap- 
ital stock,  and  therefore  invalid  so  far  ss  tbe 
bonds  of  the  United  8tates  constitute  a  part  of 
that  stock.  If  Uiat  contention  were  well  found- 
ed  there  would  be  no  question  as  to  the  invalid- 

598]  ^^  o^  ^®  ^<^  "^At  ^0  k>onds  or  obligations 
of  the  United  8tate8  for  the  payment  of  monej 
cannot  be  tbe  subject  of  taxation  by  a  8tate  is 
familiar  law  settled  by  numerous  adjudications 
of  this  court.  It  is  a  tax  upon  the  exercise  of 
the  power  of  Congress  to  borrow  money;  a  tax 
which,  if  permitted,  could  be  limited  in  amount 
only  by  tbe  discretion  of  the  8tate,  and  might 
therefore  be  carried  to  an  extent  impairing,  if 
not  destructive  of,  the  efficiency  of  the  power, 
to  the  serious  detriment  of  tbe  general  govern- 
ment As  held  in  MeOuUoeh  v.  Maryland,  17 
U.  8.  4  Wheat  436  [4:  608],  the  States  have 
no  power  l^  taxation  to  impede,  burden  or  in 
any  manner  control  the  operation  of  the  Con- 
stitution and  laws  enacted  by  Congress  to  cany 
into  execution  the  powers  vested  in  the  gencoml 
govemmeQt.  a  doctrine  which,  applied  m  Wes- 
ton V.  Charleston,  27  U.  8.  2  Pet  449  [7:  481], 
annulled  a  tax  levied  by  the  authority  of  a  law 
of  8outh  Carolina  on  stock  issued  for  loanA  to 
the  United  States. 

Nor  can  this  inhibition  upon  the  States  be 
evaded  by  any  change  in  the  mode  or  form  of 
the  taxation  provided  tbe  same  result  is  effected 
— that  is,  an  impediment  is  thereby  interposed 
to  the  exerdse  of  a  power  of  the  United 
States.  That  which  cannot  be  accompli^ed 
directly  cannot  be  accomplished  indirectly. 
Through  aU  such  attempts  the  court  will  look 
to  the  end  sought  to  be  reached,  and  if  that 
would  trench  upon  a  power  of  the  government, 
the  law  creating  it  will  be  set  aside  or  its  en- 
forcement restrained.  Thus  in  Henderson  v. 
JVew  York  City,  92  U.  8.  269,  268  [28:  648],  a 
Statute  of  New  York  provided  that  the  master 
or  owner  of  any  vessel  bringing  passengers 
from  foreign  ports  into  the  Port  of  New  York 
should  give  a  bond  in  the  sum  of  |800  for  each 
passenger  landed,  against  his  becoming  a  pub- 
lic charge  for  four  years  thereafter,  or  pay 
within  twenty-four  hours  thereafter  $150  for 
each  passenger,  and  that,  if  neither  bond  was 
given  nor  payment  made,  a  penalty  of  $500  for 
such  failure  would  be  incurred,  which  should 
be  a  lien  upon  the  vessel.  It  was  contended 
that  the  object  of  the  requirement  was  not  tax- 
ation but  protection  against  pauperism,  and 
therefore  valid  as  within  the  police  power. 
But  the  court  said  that  in  whatever  language 

oOO]      the  statute  may  be  framed  its  purpose  must  be 

determined  by  its  reasonable  and  natural  effect, 

«    and  judged  by  that  criterion  the  tax  was  either 

on  the  owners  of  the  vessel  for  tibe  right  of 

landing  passengers  or  upon  the   passengers 
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themselves;  and  that  therefore  the  Statute  was 
a  regulation  of  commerce  and  void. 

To  the  same  purport  is  the  familiar  case  o ' 
Brown  t.  Maryland,  25  U.  S.  12  Wheat.  4U^ 
[6:  678],  so  often  dted  in  this  court,  where  it 
was  contended  that  a  license  tax  required  of  an 
importer  to  seU  his  goods  while  held  in  bulk  as 
imported  was  a  tax  only  upon  his  occupation. 
But  the  court  observed  that  this  was  only 
changing  the  form  without  varying  tbe  sub- 
stance of  the  tax,  adding  that  "it  is  treating  a 
prohibition  which  is  general  at  if  it  were  con- 
fined to  a  particular  mode  of  doing  the  forbid- 
den thing.  All  must  perceive  that  a  tax  on  the 
sale  of  an  article  imported  only  for  sale  is  a  tax 
on  the  article  itself/' 

Looking  now  at  the  tax  in  this  case  upon  tbe 
plaintiff  in  error,  we  are  unable  to  perceive 
that  it  falls  within  the  doctrines  of  any  of  tbe 
cases  dted,  to  which  we  fully  assent,  not 
doubting  their  correctness  in  any  particular. 
It  is  not  a  tax  in  terms  upon  the  capital  stock 
of  the  Company,  nor  upon  any  bonds  of  the 
United  States  composing  a  part  of  that  stoc^. 
The  Statute  designates  ft  a  tax  upon  the  "cor- 
porate franchise  or  business"  of  the  Company,, 
and  reference  is  only  made  to  its  capital  stock 
and  dividends  for  the  purpose  of  determining 
the  amount  of  the  tax  to  be  exacted  each  year. 

By  the  term  "corporate  franchise  or  busi- 
ness," as  here  used,  we  understand  is  meant 
(not  referring  to  corporations  sole,  which  are 
not  usually  created  for  commercial  business) 
the  right  or  privilege  given  by  the  State  to  two 
or  more  persons  of  being  a  corporation,  that  is, 
of  doing  business  in  a  corporate  capacity,  and 
not  the  privilege  or  franchise  which,  when  in- 
corporated, the  company  may  exercise.  The 
right  or  privilege  to  be  a  corporation,  or  to  do 
business  as  such  body,  is  one  generally  deemed 
of  value  to  the  corporators,  or  it  would  not  be 
sought  in  such  numbers  as  at  present.  It  Is  a 
right  or  privilege  by  which  several  individuals 
mar  unite  themselves  under  a  common  name 
ana  act  as  a  single  person,  with  a  succession  of 
members,  without  dissolution  or  suspension  of 
business  and  with  a  limited  individutil  liability. 
The  granting  of  such  right  or  privilege  rests 
entirely  in  the  discretion  of  the  State,  and,  of 
course,  when  granted,  may  be  accompanied  with 
such  conditions  as  its  Legislature  may  judge 
most  befitting  to  its  interests  and  poucy.  It 
may  require,  as  a  condition  of  the  grant  of  the 
franchise,  and  also  of  its  continue  exercise, 
that  the  corporation  pay  a  specific  sum  to  the 
State  each  year,  or  month,  or  a  specific  portion 
of  its  gross  receipts,  or  of  the  profits  of  its  busi- 
ness, or  a  sum  to  be  ascertained  in  any  conven- 
ient mode  which  it  may  prescribe.  The  valid- 
ly of  the  tax  can  in  no  way  be  dependent  upon 
the  mode  which  the  State  may  deem  fit  to 
adopt  in  fixing  the  amount  for  any  vear  which 
it  will  exact  for  the  franchise.  No  constitu- 
tional objection  lies  in  the  wav  of  a  legislative 
body  prescribing  any  mode  of  measurement  to 
determine  the  amount  it  will  charge  for  the 
privileges  it  bestows.  It  may  well  seek  in  this 
way  to  increase  its  revenue  to  the  extent  to 
which  it  has  been  cut  off  by  exemption  of  other 
property  from  taxation.  As  its  revenues  to 
meet  its  expenses  are  lessened  in  one  direction, 
it  may  look  to  any  other  property  as  sources  of 
revenue,  which  is  not  exempted  from  taxation. 
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764);  Van  Wed  ▼.  Wimton,  116  U.  8.  228  (29: 
884);  Boot  y.  Lake  8hore  dt  M.  8.  B.  Co.  105 
U.  8;  189  (28:  976);  Wiggine  v.  ArmstroncL  2 
Johns.  Ch.  144;  AngeU  y.  Draper,  1  Yern.  899; 
Shirley  T.  Fom,  8  Atk.  200;  Bennet  y.  ifii*- 
grove,  2  Ves.  Sr.  61;  Bakh  t.  TFaftotf,  1  P. 
Wms.  445. 
8uch  a  bill  mutX  be  preceded  by  a  Jadgment 

Smith  Y.  Ft.  S  ff.dt  r  B.  Co.  99  U.  8. 
898  (25:  487);  Clark  y.  Strong,  16  Ohio,  817. 

A  charge  of  iDsolveocy,  eyen  resulting  from 
fraud,  does  not  dispense  with  the  general  rule 
that  a  debt  must  be  ascertained  by  Judgment 
and  legal  remedies  exhausted  before  the  credi- 
tor can  proceed  to  collect  it  out  of  the  assets 
liable  in  equity  for  its  payment 

JEitei  Y.  Wilcox,  67  N.  Y.  264;  Baxter  v. 
Mosee,  77  Me.  476;  Adsit  y.  Butler,  87  N.  Y. 
585;  Adee  y.  BMer,  81  N.  Y.  849;  Smith  y. 
Ft.SH.db  W.  B.  Co.  99  U.  8.  401  (25:  488). 

Chancery,  usurping  the  powers  of  a  com- 
mon-law tribunal,  proceeded  to  ascertain  the 
yalidity  and  amount  due  them  and  awarded  a 
pecuniaiy  recoyeiy  to  be  collected  by  execution. 

Such  exercise  of  judicial  power  was  «  plain 
denial  of  the  right  of  jury  trial. 

Par9(mi  y.  BMfwd,  28  tl.  8.  8  Pet  488  (7: 
782);  Thompeon  y.  Central  Chio  B.  Co.  78  U. 
8.  6  Wall.  187  (18:  767);  Letoie  y.  Cocke,  90  U. 

8.  28  Wall.  466  (28:  70);  Bijpp  y.  Bdbin,  60  U. 
8. 19  How.  271  a6:  688);  Boot  y.  Lake  Shore  dh 
M.  S.  R  Oj.  105  U.  8.  206  (26:  981). 

Chancery  is  without  power  to  grant  decrees 
which  are  in  elfect  mere  judarments  at  law. 

Toung  y.  Porter,  8  Woods,  842;  Hayward 
Y.  Andrew,  106  U.  8.  672  (27:  271);  Fuead  y. 
Qtegg,  118  U.  8.  650  (28:  998);  Burnrd  y. 
Soueton,  119  U.  8.  851  (80:  453);  KUboum 
Y.  Sunderland,  180  U.  8.  606  (82:  1005). 

Only  creditors  whose  situation  entitled  them 
to  file  an  original  biU  can  proye  uj)  under  the 
decree  in  a  judgment  creditors'  action. 

Farmelee  y.  iB^an,  7  Paige,  610;  Edmetton 
y.  Lyde,  1  Paige,  688;  Be  Ingraham,  2  Barb. 
Ch.  85;  Bichmond  y.  Irone,  121  U.  8.  62  (80: 
872);  Stemdale  y.  Hankinson,  1  Sim.  898. 

Creditors  at  large  without  lien  or  charge 
upon  specific  property  cannot  haye  a  receiyer. 

Bigdow  y.  Andreu,  81  HI.  822;  Bich  y.  Le^, 
16  Md.  74;  Parmly  y.  Tenth  Ward  Bank,  8 
Edw.  Ch.  895;  JJoldrege  y.  Qwynne,  18  N.  J. 
Eq.  26;  MiUe  y.  Northern  B  of  Buonoe  Ayree 

09.  L.  R.  6  Ch.  627;  Wiggine  v.  Armstrong,  2 
Johns.  Ch.  144;  Uhl  y.  IHllon,  10  Md.  600. 

The  grounds  on  which  the  recdyership  was 
granted  were  inadequate. 

Prince  Y.  Bartlett,  12  U.  a  8  Cranch.  484  (8: 
615);  Conard  v.  Atlantic  In$.  Co.  26  U.  S.  1 
Pet  488  (7:  218);  Brundred  y.  Putereon  Maeh. 
Cb.4N.  J.  Eq.  294. 

The  order  taking  the  supplemental  bill  as 
confessed  and  proosedings  to  decree  thereon, 
was  error. 

Kennedy  y.  Bank  of  Georgia,  49  U.  8.  8 
How.  586  (12:  1209);  Winn  y.  Albert,  2  Md. 
Ch.  42;  Story.  Eq.  PL  8  888;  Shaw  y.  BiU, 
96  U.  8.  10  (24:  888):  C^pman  y.  Barney.  129 
U.  8.  677  (82:  800);  Washington  B.  Co.  y.  Brad- 
leys,  77  U.  8.  10  Wall.  808  (19:  894);  Terry 
Y.  McLure.  108  U.  &  442  (26:  m). 

The  pleadings  are  nol  sutBdent  to  support 
the  decree  as  rendered. 
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(^apman  y.  Huni,  14  N.  J.  Eq.  149;  Atms 
y.  Byiee,  8  Yes.  Jr.  848;  Braithiniite,  Pr.  231; 
Bennett,  Lis  Pen.  158;  OHJUh  t.  Orimk,  I 
Hoffm.  Ch.  168;  McQee  y.  /Simitk,  16  N.  J.  Scl 
462;  Millor  y.  Shmry,  69  U.  a  S  WalL  07 
(17:  827). 

The  decree  must  conform  to  tbe  scope  aad 
object  of  the  prayer  and  cannol  go  bejood 
them. 

Washington  B.  Go.  y.  Bradley,  77  U.  & 
10  Wall.  808  (19:  895);  Folk  y.  Lord  CUmUm^ 
12  Yes.  Jr.  48;  Chalmers  y.  Chamderw,  6  Hsr. 
A  J.  29;  Langdon  y.  Qodard,  2  Story.  967; 
Thomson  y.  Wooster,  114  U.  a  118  (39:  108); 
Clark  Y.  Beyburn,  76  U.  a  8  WaU.  818  (19: 
854);  McAUisterY.  Kuhn,  96  U.  8.  87(24:  615); 
SlacumY.Pimeroy,10TJ.8.^CnJKh,221($:2Ofl 

Equity  courts  as  such  haye  no  tnbereBt 
power  to  ascertain  the  debts  and  aettle  aU  the 
affairs  of  insolvent  oorporatlona.  8och  Jiixi»' 
diction  is  whoUy  statutonr. 

Clark  Y.  Smith,  88  U.  a  18  FM.  196  (1%: 
128);  Freedman's  S.  d  T.  Co.  y.'  EarU^  110  U.  a 
710  (28:  802):  CaUin  y.  BagU  Bank,  6  Oooa. 
288;  Eaxtun  y.  Bishop,  8  Wend.  18;  Dsmm  t. 
Bankcf  U.  5.  6  Watts&8.  224;  DeBuyterY. 
St.  Peter's  Church,  8  K.  Y.  288;  Bank  of  U. 
S.  Y.  Huth,  4  B.  Mon.  428;  StaU  y.  MaryUnd 
Batik,  6  Gin  &  J.  206;  Arthur  y.  Omtmerdai 
d  B  Bank,  9  Smedes  A  M.  480;  NooUy.  BO, 
16  Cal.  146;  French  Bank  Case,  68  Cat  485; 


TreadwOl  y.  Salisbury  Mfg.  Co.  7  Gny, 
Baker  y.  Louisiana  P.RCo.9ihk.  Ann.  754; 
StatOY.  MerehanUlns.  d T.  0^.8  Humph.  2861 

Messrs.  Franeis  J.  Wla^,  C.  C.  Bmid- 
win*  Samuel  Shellabaryer*  J.  M.  WO- 
■om  and  C.  D.  B^fne,  for  appeUees: 

The  jurisdiction  of  the  courts  of  tlie  UnileA 
States  in  their  administraticm  of  eouitabia 
remedies  is  not  confined  to  the  yery  ri^ts  and 
remedies  existing  at  the  time  the  Constitatioa 
was  adopted,  but  embraces  aU  new  rights  cre- 
ated by  state  statutes,  and  also  new  rorms  of 
remedy  created  bysuch  state  statutes^ 

Chicago  db  N.  W.  B  Co.  y.  Whitton,  80  U. 
8.  18  WaU.  287  (20:  571);  Denniek  y.  Oenirm^ 
B  Co.  of  N.  J.  108  U.  a  11  (26:  489);  JSSw  t. 
Davis,  109  U.  8.  497(27:  1010):  Ei parte  Boyd, 
105  U.  8.  647  (26:  1200);  Broderie^s  WiU,  88 
U.  S.  21  Wall.  520  (22:  599);  Ezparte  McSea, 
80  U.  8.  18  Wall.  248  (20:  627);  BoUand  y. 
CheUlen,  110  U.  8.  24  (28:  65);  Beynotde  y. 
Cravfordsffille  Bank,  112  U.  8  410  (28:  781); 
U.  S.  Y.  Wilson,  118  U.  8.  89  (80:  110). 

The  property  and  assets  of  a  oorporatioii  aft 
a  trust  fund  for  the  payment  of  its  debta,  «•- 
pecially  in  case  of  insolvency. 

Wood  Y.  Bummer,  8  Mason,  811;  Upimm  ▼. 
Tribilcock,  91  U.  a  46,  47  (28:  908.  9M>; 
MeOen  y.  Moline  MaUeabU  Iron  Wmrke,  181 
U.  8.  852  (88:  178). 

In  Graham  y.  La  Crosse  dtM.B.  Cb.,  102  U. 
8.  148,  161  (26:  106,  111),  this  court  said  that 
when  a  corporation  becomes  insolvent,  it  k  aa 
far  civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for  tbe  benefit  of  ifis 
stockholders  and  creditonL  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  wilf  tbea 
make  those  funds  trust  funds  which,  in  ocbcr 
drcomstances,  are  as  much  tbe  abeolole  pcofK 
erty  of  the  corporation  as  anj  man's  ymjf^Xj 
liEis. 

Mumma  y.  Fotomao  Co.  18  U.  a  8  Pst  ffU 
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junount  of  deposits  on  the  daj  named,  not  as  the 
«ub]ect  matter  for  assessment,  but  as  the  basis 
for  computing  the  tax  required  to  be  paid  by 
the  corporation  defendants.  They  enjoy  im- 
portant priyileees,  and  it  is  Just  that  they  should 
•eontribute  to  ue  public  burdens.  The  views 
of  the  defendants  are,  thai  the  sums  required 
to  be  paid  to  the  treasury  of  the  State  is  a  tax 
on  the  assets  of  the  institution,  but  there  is  not 
m  woid  in  the  provision  which  gives  anv  satis- 
factory support  to  that  proposition.  Different 
modes  of  taxation  are  aaopted  in  different 
States,  and  even  in  the  same  State  at  different 
periods  of  their  history.  Fixed  sums  are  in  some 
uistances  required  to  be  annually  paid  into  the 
treasury  of  the  State,  and  in  others  a  prescribed 
percentage  is  levied  on  the  stock,  assets  or 
property  owned  or  held  by  the  corporation, 
while  in  others  the  sum  required  to  be  paid  is 
left  indefinite,  to  be  asoertuned  in  some  mode 
by  the  amount  of  business  which  the  corpora- 
lion  shall  transact  within  a  defined  period. 
Experience  shows  that  the  latter  mode  is  better 
calculated  to  effect  Justice  amonf  the  corpora- 
tions required  to  contribute  to  the  public  bur- 
dens than  any  other  which  has  been  devised, 
as  its  tendency  is  to  graduate  the  required  con- 
tributicm  to  the  value  of  the  privileges  granted 
and  to  the  extent  of  their  exercise.  Enstence 
of  the  power  is  beyond  doubt,  and  it  rests  in 
the  discretion  of  the  Legislature  whether  they 
will  levy  a  fixed  sum,  or  if  not,  to  determine  in 
what  manner  the  amount  shall  be  ascertained." 
p.  e08  [903]. 

In  the  second  case  mentioned.  Provident  In- 
Mtitution  T.  McuMchuKtU,  it  appeared  that  the 
Statute  of  Massachusetts,  passed  in  1862,  levy- 
ing taxes  on  certain  insurance  companies  and 
depositors  in  savings  banks,  provided  that 
«verv  institution  for  savings  incorporated  un- 
der its  laws  should  pay  to  the  Commonwealth 
a  tax  of  one  half  of  one  per  cent  per  annum  on 
the  amount  of  its  deposits,  to  be  assessed  one 
half  of  said  annual  tax  on  the  average  amount 
of  its  deposits  for  the  six  months  preceding 
the  1st  day  of  May,  and  the  other  half  on  the 
Average  amount  of  its  deposits  for  the  six 
months  preceding  the  1st  day  of  Novemb^. 

The  Irovident  Institution  for  Savings  in 
that  State  was  authorized  to  invest  its  deposits 
in  securities  of  the  United  States.  Its  average 
amount  of  deposits  for  the  six  months  preced- 
ing the  1st  day  of  May,  1866,  was  over  eight 
millions,  of  which  over  one  million  was  invest- 
ed in  such  securities.  It  paid  all  the  taxes  de- 
manded except  on  the  portion  which  was  thus 
in  vested.  Upon  that  it  declined  to  pay  Uie  tax. 
In  a  suit  brought  by  the  Commonwealth  to  re- 
<x)ver  the  same,  the  Supreme  Judicial  Court  of 
the  State  held  that  the  tax  was  one  on  the  fran- 
chise of  the  company  and  not  on  property,  and 
therefore  g&ve  Judgment  for  toe  Common- 
wealth.  The  case  being  brought  here,  the 
Judgment  was  aflftrmed.  In  decidiog  Uie  case, 
this  court  said,  referring  to  a  section  of  the 
Statute  under  which  the  tax  was  levied:  "De- 
posits, as  the  word  is  employed  in  that  section, 
are  the  sums  received  by  the  institution  from 
•depositors,  without  regard  to  the  natiue  of  the 
funds.  They  are  not  capital  stock  in  any  sense, 
nor  are  they  even  investments,  as  the  word  is 
there  used,  which  simplv  means  the  sums  re- 
ceived wholly  irrespective  of  the  disposition 
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made  of  the  same,  or  their  market  value.  * 
And  q>eaking  of  the  difference  existing  be- 
tween taxes  upon  franchises  and  taxes  upon 
property  it  said:  "Franchise  taxes  are  levied  ronsi 
directly  by  an  Act  of  the  Legislature;  and  the  Lo^oj 
corporations  are  required  to  pay  the  amount  in- 
to the  state  treasury.  They  differ  from  prop- 
erty taxes  as  levied  for  state  and  mun&ipal 
purpose  in  the  basis  prescribed  for  computing 
the  amount,  in  the  manner  of  assessment  ana 
in  the  mode  of  collection;"  uid  again,  "  Com- 

rrative  valuation  in  assessing  property  taxes 
the  basis  of  computation  in  ascertaining  the 
amount  to  be  contributed  by  an  individual,  but 
the  amount  of  a  franchise  tax  depends  upon 
the  business  transacted  by  the  corporation  and 
the  extent  to  which  they  have  exercised  the 

grivileges  granted  in  their  charter."     pp.  681, 
82r918]. 

The  court  also  referred  to  a  decision  made 
by  the  Supreme  Court  of  the  State  to  the  effect 
that  the  assessment  imposed  was  to  be  regarded 
as  an  excise  or  duty  on  the  privilege  or  fran- 
chise of  the  corporation,  not  as  a  tax  on  the 
moneys  in  its  hands  belonging  to  the  deposi- 
tors. It  was  the  corporation.  It  said,  that  was 
to  make  the  payment,  and  if  it  failed  to  do  so 
it  was  liable  not  only  to  an  action  for  the 
amount  of  the  tax,  but  might  also  be  enjoined 
from  the  future  exercise  of  its  franchise  untO 
all  taxes  should  be  fully  paid.  Oom^  t.  Peo- 
pl^$  F.  a  Bat.  Bank,  5  AHen,  481. 

And  the  court  held  that  the  valuation  of  the 
property  had  nothing  to  do  with  determining 
the  amount  of  the  tax,  but  that  the  amount  de- 
pended on  the  average  amount  of  deposits  for 
the  six  months  preceding  the  respective  dava 
named,  and  that  there  was  no  necessary  rela- 
tion between  the  average  amount  of  the  de- 
posits and  the  amount  of  property  owned 
by  the  institution,  and  not  being  a  property 
tax  it  was  to  be  considered  as  a  francbise  tax 
laid  upon  the  corporation  for  the  priWleges 
co:  f erred  by  its  charter,  which  by  all  the  au- 
thorities it  was  competent  for  the  State  to  tax 
irrespective  of  what  disposition  the  institution 
had  made  of  its  funds,  or  in  what  manner  they 
had  been  invested. 

In  Hamilton  Ufa.  Oo.  v.  Mastaehtuetti,  78 
U.  S.  6  Wall.  682  [18:  904],  a  Statute  of  Mas- 
sachusetts which  required  corporations  having 
a  capital  stock  divided  into  shares,  to  pay  a 
tax  of  a  certain  percentage  upon  the  exoess  of 
the  market  value  of  such  stock  over  the  value  [606] 
of  its  real  estate  and  machinerv,  was  sustained 
as  a  statute  imposing  a  franchiise  tax,  notwith- 
standing a  portion  of  the*property  which  went 
to  make  the  excess  of  the  market  value  con- 
sisted of  securities  of  the  United  States.  Uiis 
court,  however,  placing  its  decision  upon  tlie 
fact  that  under  the  proroions  of  the  State  Con- 
stitution and  the  practice  under  it  the  tax  bad 
been  so  considered  by  the  highest  tribunal  of 
the  State.  This  decision  goes  much  further 
than  is  necessary  to  sustain  the  judgment  of 
the  Court  of  Appeals  of  New  Yori  in  the  pres- 
ent case. 

In  this  case  we  hold,  as  well  upon  general 
principles  as  upon  the  authority  of  the  first 
two  cases  cited  from  6  Wallace,  that  the  tax 
for  which  the  suit  is  brought  is  not  a  tax  on 
the  capital  stock  or  property  of  the  Company, 
but  upon  its  corporate  frainchise,  and  is  not 
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■nd  tbe  tbfrd  ODlf  a  JudnDnt  wlilt  no  oiecii- 
tioa.  Tbe  mippleinental  uU  mlleged  that  eze- 
catioD  had,  liDoe  tbefillDg  of  the  original  bill, 
heen  iaBued  on  that  ludxment,  «nd  returned 
nuOabona.  The originaf  bill,  besides  dbclos- 
log  the  nature  of  comptalnanla'  claima,  aet 
forth  that  they  were  proceeding  not  alono  in 
tbdr  own  behalf,  but  in  that  oral!  other  credi- 
tors, wbooe  number  was  so  great  as  to  make  it 
impossible  to  join  them  as  parttea;  tt  then 
averred  the  insolveiiCT  of  the  defendant;  that 


goodwUlwoBof  great  extent  and  Ta]ue;and  that 
it  eniplojed  operaliyee  to  the  number  of  at  least 
four  thousand;  and  then  alleged  u  follows: 
"And  your  orators  further  sbt  that  vexatious 
litigation  hu  been  commenced  sgainst  the  said 
defendaDt,  and  many  moresuch  are  tbreHtened, 
and  that  such  litigalions  are  accompanied  by 
•ttacbments  and  seizures  of  property,  aod  such 
ttireatened  Utlgatiooa  will  also  be  accompanied 
,  t^  allachmenu  and  seizures,  and  that  such 
'  attachments  and  seizures  will  gire  to  those 
creditors  who  are  pursuing  them  undue  and 
unfair  advantage  and  priority  over  your  com- 
plainants, whose  claims  are  not  yet  due,  and 
make  them  irreparable  Injury  and  damage: 
that  If  such  litigations  be  forthei  'nstituted 
and  its  property  seised  in  aitacbment,  as  It 
already  has  been,  there  is  grea.  daeget  that  the 
valuable  property  of  the  defendant  will  be  irrep- 
arably injured  and  to  a  great  exiecl  destroyed, 
and  your  orators  say  that  such  seizures  and 
tnleriereuce  with  tbe  business  and  the  property 
of  the  defendant  would  whollv  destroy  tbe 
value  of  the  good  will  of  the  Oompanj  as  an 
asset,  and  wholly  break  up  lla  tong-established 
business,  and  thereby  cause  detriment  and  ir- 
reparable Injuiv  to  your  orators  and  all  other 
creditors.  Ana  your  orators  further  say  that 
unless  this  coort  shall  interfere  and  protect  and 

iireaerve  the  property  and  assets  of  said  de- 
endant  by  putting  It  into  the  hands  of  a  re- 
ceiver, the  said  property  will  be  in  great  danger 
of  destruction  and  dissipation  m  the  large 
Bomher  of  onerativea  who  would  necessaruy 
be  dischargco  and  left  without  work 


nf  obteining  It,  and  such  onerativea,  by  reaaon 
of  the  great  distrust  they  alreadv  have,  and  on 
account  of  a  fear  that  they  wUl  not  In  fatnre 


■o  remonerBtfon,  will  abandon  their  em- 
ployment and  thereby  cause  a  stoppage  of  the 
extensive  bnsinesB  of  said  defendant,  to  the 
extent  that  the  creditors  of  said  defendant 
would  not  be  able  to  realize  one  half  of  the 


were  contioned.' 

The  appelleee,  while  admitting  the  general 
rule  to  be  that  creditors  must  show  (bat  (bey 
have  exhausted  legal  remedies  before  coming 
into  a  court  of  equity,  insist  (bat  (be  Undis- 
closed a  case  in  equt^  on  two  gronnda;  first, 
that  upon  the  Insolvent  of  a  corporation  Its 
propertlea " 
of  its  credi 
posed  of  b; 
ceedlngs;  t 
and  propel 
threatened 
tachment  i 
court  of  ec 


creditors,  that  large  value  which  Kaatted  twtn 
(he  npity  of  the  propertiea.  In  nappan  ol 
theae  propodtiou  counsd  dte,  aa  espedany 
apcdlcable,  Tnrg  v.  Andtna*,  K  IT.  B-  tt 
[U:  Sesh  Union  Tnut  Oo.  r.  lOimoi*  M.  S. 
Oo.  117  U.  S.  4H  [»:  Oni:  fibfw  t.  Mai^Ut 
itL.B.Co.lSli  U.  S.  861  [81:  AMI;  JMfai  v. 
if.  M.  iras  Werki,  181  U.  &  89  pS:  liq; 
Birbour  v.yaliotuU  Atctoiue  Bmi.to  Oblo  A. 
188  [10  West.  Bep.  4S8]i  Bntse  v.  JfodUaH 
Hat.  Bank.  46  Ohio  St.  4M  [6  L.  R  A-  tTBl 
But  were  it  conceded  that  the  bill  waa  de- 
fective; that  a  demurrer  must  have  been  aw- 
lalned;  and  that  the  a[^Iant,  If  It  bad  » 
chosen  to  act  In  the  first  instance,  ooold  hava 


sustained.  Whatever  rights  of  objection  and 
defense  the  appellant  had,  tt  loat  dj  inactiae 
Had  acquiescence.    Obviously  the  proceeding! 


had  were  with  its  consent. 


to  go  on  In  tbe  poasession  of  titve  propefdcs 
for  nine  months,  transacting  large  boatnr^ 
entering  into  many  contracts  and  aaaaniag 
large  obligations,  without  any  Intinutiosi  of  a 
lack  of  authority,  or  any  objection  to  the  pm- 
ceedings. 

After  a  lap»  of  nine  months,  saddenly  Its 
policy  cbangeci— it  contested  where  theretofnn 
it  bad  acquTeaced.  And  this,  not  becanae  of 
any  restored  solvency  or  pnrpoee  to  reaBme 
business,  but  witb  the  evident  totesit  to  pseveat  ' 
the  equality  among  creditors  which  tte  extal- 
Ing  equitable  procMdings  would  aecore,  and  la 
give  preference  to  oertafo  credlton.  Tt* 
cleariy  It  waa  the  thouriit  of  the  prertdeai  el 
the  GOrpontira,  blmaelf  the  owner  of  a  large 
majori^  of  l(a  atock,  wboee  manageiDasit  had 
wrought  its  financial  mlo,  that  aner  Ibe  aet- 
ting  aside  of  the  equitable  proceedings  tbe  Baa 
of  the  ooofcMed  fudgments  wonli  attach,  and 
thus  those  lavoreacredlton  would  be  pwfenad. 

Bo  tbe  case  stands  in  tUaattttoOe.  Tbe  cor 
poretlon  was  Insolvent  IM  extendte  and 
scattered  propertlea  had  been  bno^t  iale 
single  ownenbip,  and  so  operated  logetfect 
that  large  benefit  teaulled  b  puKiilur  the 
unitT  of  ownership  and  opentlon,  nhiiiii 
grs  tion  was  tbreaieoed  tbronghaeperale  attacks, 
by  different  creditoia.  on  acattand  propenfsiL 
The  preservation  of  tbb  unity,  witb  im  tpaw 
qnent  vajoe,  and  tbe  appropriatlaa  ct  Oa 
properties  for  the  benefit  of  all  tbe  credHoss 

aially,  were  matlera  deserving  larg "^ 
ontti  any  proper  sutt,    CSrtala 


any  proper  sutt, 
^_  ^  for  all.  Initiated  proceedings  t 
towards  this  end.  In  audi  proceedings  ibr 
corporation  acqnieaoed,  Subatandally  en  if 
thecredltorscnmelntoflienTocecdinga.  Aftr 
months  had  paseed.  much  buaineaa  bad  bea 
transected  and  large  reapoeatUlities  ai 


I880L 


LomBTDLLB  A  K  R.  Ca  T.  Woodsoh. 


614-«24 


c 


616] 


«et  aside,  and  a  new  trial  granted  upon  the 
fffotmd  that  the  yexdict  was  not  sustained  by 
Uke  evidence.  A  second  trial  was  then  had, 
which  resulted  in  a  vexdict  for  the  plaintiff 
of  $5,000,  which  was  again  set  aside  on  mo- 
tion, upon  the  same  ground.  A  third  trial 
was  then  had  resulting  in  a  verdict  of  $8, 000, 
upon  which  Judgment  was  entered.  And  the 
record  then  states:  *'In  this  cause,  on  this 
the  81st  day  of  August,  1888,  the  defendant 
moved  the  court  to  srant  it  a  new  trial  herein 
and  to  arrest  the  Judgment  herein  because  the 
verdict  of  the  jury,  returned  herein  August 
80,  1888,  was  not  supported  by  the  law  and 
the  evidence  submitted,  and  because  of  error 
in  his  honor  the  trial  judge  in  allowing  plain- 
tiff to  make  proof  of  others  than  the  plaintiff 
swinging  on  to  trains  at  other  times  prior  to 
the  &j  of  the  accident,  and  of  the  habit  of 
plaintiff  and  other  boys  in  swinging  to  mov- 
ing trains  prior  to  the  day  of  the  accident ; 
which  motions  are  by  the  court  seen  and  un- 
derstood, and  the  same  are  by  the  court  over- 
ruled and  disallowed.  Thereupon  the  de- 
fendant presented  its  bill  of  exceptions  to 
the  ruling  of  the  court  in  overruling  its  mo- 
tions aforesaid  and  in  overruling  its  ob- 
jection to  the  admission  of  the  testimony 
aforesaid  in  the  progress  of  the  trial ;  which 
bill  of  exceptions  is  signed  by  the  court  and 
ordered  to  be  made  a  part  of  &e  record  here- 
in." Defendant  prayed  an  appeal  to  the  Su- 
preme Court  of  Tennessee,  which  was  granted, 
and  an  appeal  bond  given  accordingly. 

The  bill  of  exceptions  sets  form  all  the 
evidence  adduced  upon  the  trial,  and  the 
charge  of  the  court  in  full.  This  charge  is 
of  considerable  length,  and  presented  the 
case  to  the  Jury  with  apparent  care.  It  is 
nowhere  therein  stated  that  there  was  no  evi- 
dence upon  which  the  plaintiff  would  be  en- 
titled to  recover ;  on  the  contrary,  it  assumes 
that  there  was  some  evidence  wbidi  would 
Justify  a  verdict  for  the  plaintiff. 

It  was  said  by  the  trial  Judge,  among  other 
things :  **  On  the  other  hand,  if  you  find  the 
injury  was  the  direct  and  proximate  result  of 
the  defendant's  negligence  or  misconduct, 
you  will  return  your  verdict  for  the  plain- 
tiff ;  or  if  you  find  the  plaintiff  was  a  child 
of  tender  years  when  injured,  and  that  his 
conduct  and  wrong  did  not  conlTibute  to  the 
injury,  but  that  he  was  not  possessed  of  sudi 
discretion  and  judgment  on  account  of  his 
infancy  as  would  reasonably  be  calculated  to 
cause  him  to  avoid  such  danger,  and  you 
further  find  that  the  defendant  might  liave 
prevented  and  avoided  Uie  accident  by  the  ex- 
ercise of  ordinary  and  reasonable  prudence 
and  caution,  then  in  that  event  you  should  re- 
turn your  verdict  for  the  plaintiff.  The  plain- 
tiff would  be  a  trespasser  if  he  was  on  the 
defendant's  freight  trains  or  swinging  to  one 
of  them,  or  in  the  defendant's  y^  or  on  ite 

fx)unds  trying  to  seize  on  to  one  of  ite  cars, 
e  would  have  no  ri^ht  to  complain  of  a  clear- 
ance post  or  staub  being  locatea  on  the  defend- 
ant's tracker  road-bed  if  he  was  sudi  tres- 
passer, and  defendant  had  put  up  or  caused  to 
be  put  up  such  clearance  staub  In  ite  regular 
business. 

**  If  you  find  that  the  defendant  is  a  corpora- 
tion running  freight  trains  on  ite  line  of  rail - 
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road  through  Brownsville,  Tennessee,  and 
that  plaintiff,  in  December,  1881,  was  a  small 
boy,  about  six  years  old,  and  that  he  and 
other  small  boys  had  been,  prior  to  that  date, 
for  a  long  while  in  the  habit  daily  of  jump- 
ing on  and  off  of  the  freight  ana  passenger 
trains  of  defendant  while  they  were  in  mo- 
tion and  riding  thereon  in  and  about  the 
yards  of  defendiant  in  said  city,  and  that  the  [^^'''I 
conductors,  brakesmen  and  trainmen  and  agent 
of  defendimt  at  ite  depot  in  Brownsville  nad 
knowledge  of  such  practices  and  habit  of  the 
plaintiff  and  other  boys,  and  that  the  said 
conductors,  agente  or  brakesmen,  or  other 
employes  of  the  defendant,  willingly  per- 
mitted and  encouraged  the  plaintiff  to  so 
ride  on  and  jump  on  and  off  of  such  moving 
trains,  and  that  the  agent  or  assistant  afi;ent 
of  defendant  and  the  conductor  of  the  freight 
train  by  which  plaintiff  was  hurt  knew  that 

Slaintiff  was  at  the  depot  or  in  the  yards  of 
efendant  or  near  the  train,  ready  and  likely 
to  try  to  Jump  on  said  train  when  it  might 
be  put  in  motion,  and  that  said  train  was  so 
put  in  motion  and  moved  off,  and  that  plain- 
tiff was  hurt  by  being  thrown  under  the 
wheels  thereof  while  swinging  to  one  of  the 
freight  cars  or  while  running  along  by  one 
of  said  cars  endeavoring  to  swing  on  me  same, 
and  that  no  effort  or  precaution  was  teken  by 
said  conductor  or  said  assistant  agent  of  de- 
fendant possessing  such  knowledge  as  afore- 
said, thei  in  that  event  I  charge  you  the 
plaintiff  would  be  entitled  to  a  verdict  for 
some  damages  against  the  defendant,  and  if 
you  find  such  to  be  the  facte  you  should  re- 
turn a  verdict  for  the  plaintiff. " 

It  is  steted  that  the  bill  of  exceptions  is 
to  the  Judgment  of  the  court  in  overruling 
the  objections  to  the  admission  of  testimony, 
and  also  in  overruling  the  motion  for  new 
trial  and  in  arrest  of  judgment.  It  does  not 
appear  that  the  court  was  asked  to  instruct 
the  Jury,  as  matter  of  law,  that  no  recovery 
could  be  had  upon  any  view  which  could  be 
properly  taken  of  the  facte  the  evidence  tended 
to  esteluidi ;  and  it  is  evident  from  the  ex- 
tra cte  above  given  from  the  charge  of  the 
court  that  the  trial  Judge  must  have  been  of 
opinion  that  a  verdict  for  the  plaintiff  could 
be  susteined  upon  some  view  that  might  be 
properly  taken. 

The  Railroad  Company  assigned  thirteen 
errors  in  the  Supreme  Court  of  the  Stete  af 
grounds  for  the  reversal  of  the  Judgment  of 
me  circuit  court  Nearly  all  of  these  ques- 
tioned the  rulinffs  of  the  court  in  relation  to 
the  admission  of  testimony  and  in  different  [618] 
parte  of  the  charge.  The  first  error  assigned 
was  in  permitting,  under  the  pleadings,  the 

Elaintiff  below  to  make  proof  of  boys  besides 
imself,  '*at  other  times  prior  to  the  one 
when  plaintiff  below  was  injured,  swinging 
to  trains  of  defendant  below  other  than  the 
freight  train  which  ran  over  and  iniured 
him.**  The  second  error  was  as  follows: 
**  Because  the  proof  introduced  in  accordance 
with  the  pleadings  wholly  fails  to  show  that 
defendant  below  was  gniltv  of  any  negligence 
whatever  in  running  ite  freight  train  as  al- 
leged, at  the  time  and  place  alleged,  over  the 
plaintiff  below,  but,  on  the  contrary,  shows 
that  plaintiff's  injury  was  the  result  of  his 
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own  gross  negligence.*  This  second  error 
therefore  rested  on  essentially  the  same  ground 
as  the  first,  in  that  it  claimed  there  was  a 
foilure  of  proof,  if  the  evidence  were  confined 
to  that  contended  to  be  alone  admissible 
under  the  pleadings.  The  thirteenth  error 
reads  thus :  **  Because,  from  the  uncontrovert- 
ed  facts  in  the  record,  the  verdict  should  have 
been  for  defendant.** 

The  assignment  nowhere  specifically  al- 
leged that  the  circuit  court  erred  as  matter 
of  law,  in  the  entry  of  judgment,  because 
there  was  no  evidence  to  go  to  the  jury,  nor 
is  Uiere  any  allusion  to  the  Statute  hereafter 
referred  to. 

The  Supreme  Court  of  Tennessee  afllrmed 
the  judgment  in  these  words:  *'This  cause 
was  heimi  upon  the  transcript  of  the  record 
from  Uie  Circuit  Court  of  Havwood  County, 
and  the  court  adjudges  that  there  is  no  e^- 
dence  to  support  the  verdict  of  the  jury,  but 
the  defendant  having  obtained  three  veidicts 
of  separate  juries  upon  different  trials,  two 
of  which  have  been  heretofore  set  aside  by 
the  circuit  judge,  and  now  alone  upon  this 

Sound,  the  Statute  of  Tennessee  forbidding 
e  granting  of  more  than  two  new  trials  in 
the  same  cause  on  the  &cts,  which  Statute  is 
not  in  conflict  with  the  Constitution  of  the 
United  States,  Fifth  and  Fourteenth  Amend- 
ments, it  is  considered  by  this  court  that  said 
judgment  be  affirmed,  and  that  defendant  in 
error,  Eddie  Woodson,  by  W.  H.  Lea,  as 
next  friend,  recover  of  the  plaintiff  in  error, 
The  Louisville  and  Nashville  Railroad  Com- 
pany, ^e  sum  of  three  thousand  dollars 
($8,  (KX)) ,  amount  of  judgment  of  court  below, 
and  the  costs  of  saia  court,"  etc. 

A  writ  of  error  was  sued  out  from  this 
court  upon  the  ground  that  the  validity  of  a 
Statute  of  the  State  of  Tennessee  was  drawn 
in  question,  as  being  repuenant  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  and  that  the  decision  was  in 
favor  of  its  validity.  A  motion  is  now  made 
to  dismiss  the  writ  of  error  and  with  it  is 
unit^  a  motion  to  affirm  the  judgment. 

In  each  of  the  Constitutions  of  the  State 
of  Tennessee  of  1796,  1884  and  1870,  it  is 
deduced  that  **  the  right  of  trial  by  jury  shall 
remain  inviolate,"  and  also  that*  "judges 
shall  not  charge  juries  with  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  de- 
clare the  law."  Const  1790,  art.  1,  sec.  6, 
art  5,  sec.  6 ;  1884,  art.  1,  aec.  6,  art.  6,  sec. 
9;  1870,  art  1.  sec  6,  art.  6,  sec  9.  The 
purpose  of  this  latter  provision  was  stated 
in  toey  y.  Hodges,  4  Humph.  155,  to  be  to  put 
a  stop  to  the  practice  in  summing  up,  of 
"telling  the  jury  not  what  was  deposed  to, 
but  what  was  proved." 

Li  Claaion  v.  8UU6,  9  Humph.  181,  it  was 
held  that  where  the  court  charged  the  jury 
that  if  they  should  find  a  special  verdict 
which  presented  the  testimony  of  one  of  the 
witnesses  as  the  facte  of  the  case,  he  should 
declare  it  a  case  of  manslaughter,  "this 
charge  announced  a  conclusion  of  law  upon 
a  hypothetical  state  of  facts,  and  did  not 
trench  upon  the  constitutional  rights  of  the 
defendant." 

And  so  in  WiUiams  v.  Garwood,  2  Terg. 
829.  the  court  decided  that  "a  party  has  a 
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right  to  the  opinion  of  the  court,  distiDctly 
as  to  the  law,  whether  certain  facts  constitute 
probable  cause  or  not,  if  the  jury  believe  the 
facts  as  stated  were  proved. " 

Since  1801  there  has  been  upon  the  statute 
book  of  the  State  of  Tennessee  the  following 
provision:  "Not  more  than  two  new  tiialg 
shall  'be  granted  to  the  same  party  in  any 
action  at  law,  or  upon  the  tri^  by  lury  <n 
an  issue  of  fact  in  equity."  Acts  1801,  (£ap. 
6,  sec  59 ;  Laws  Tenn.  1881,  p.  229 ;  Code 
1858,  sec  8122,  p.  590 ;  Code  Tennessee  188i 
sec  8885,  p.  785. 

In  Tratt  v.  West,  10  Yerg.  499,  600  (1837). 
the  Supreme  Court  of  Tennessee  says  that 
this  Statute  "means  that  where  the  facts  of  t^ 
the  case  have  been  fairly  left  to  the  jury  upoo 
a  proper  charge  of  the  coiui,  and  they  have 
twice  found  a  verdict  for  the  same  par^,  each 
of  which  having  been  set  aside  by  the  couit, 
if  the  same  party  obtain  another  verdict  in 
like  manner,  it  shall  not  be  disturbed.  But 
this  Act  did  not  intend  to  prevent  the  oouit 
granting  new  trials  for  error  in  the  <diarge  of 
the  court  to  the  jury,  for  error  in  the  ad- 
mission of,  or  rejection  of  testimony,*  for 
misconduct  of  the  jury,  and  the  like.* 
Turner  v.  Boea,  1  Humph.  16  (1889)  ;  Ead 
Tenneuee  A  Q,  B,  Oo.  v.  HaOaiM,  1  Head, 
170  (1858). 

In  KnoxviXU  Iron  Oo.  v.  Ddbeon^  15  Lea, 
409,  416  (1885),  it  is  said  that  "this  court 
has  uniformly  held  that  the  Statute  was  in- 
tended to  limit  the  power  of  the  ooorts  over 
the  findings  of  fact  by  the  jury  upon  regular 
proceedings  and  a  correct  charge.  If  the 
court  in  tne  same  case  has  set  aside,  upon 
the  motion  of  the  same  party,  the  venlicts  of 
two  juries,  upon  the  ground  that  the  evideiiofr 
is  not  sufficient  to  sustain  them,  the  power 
of  the  court  is  at  an  end  to  grant  another 
new  trial  to  the  same  party  upon  the  facts  or 
merits.  The  Statute  does  not  pre^Pit  ^ 
eranting  of  new  trials  for  enxrs  committed 
by  the  court,  or  for  improper  conduct  which 
may  vitiate  the  verdict."  WUaon  y.  Qreer, 
7  Humph.  518. 

Jn  TaU  y.  Gray,  4  Sneed,  594,  it  was  held 
that  it  is  the  duty  of  the  circuit  judee  "to 

f:rant  a  new  trial  in  all  cases  where  he  be- 
ieves  the  preponderance  of  the  proof  is  de- 
cidedly against  the  finding;"  and  that  "al- 
though by  the  theory  of  our  system  the  jnxy 
are  uie  proper  and  exclusive  trios  of  the 
facts,  yet  the  law  requires  the  circuit  judge, 
who  is  presumed  to  have  more  practice  and 
skill  in  &e  investigation  of  truth,  to  set  aside 
their  verdicts,  whenever  in  his  opinion  they 
have  disrefi;iu?ded  or  misconceived  the  force 
of  proof,  &at  a  new  trial  may  be  had." 

from  these  decisions  it  is  clear  that  in 
Tennessee,  as  elsewhere,  although  the  jury 
are  the  judges  of  the  facts,  vet  the  judf;e  bss 
power  to  set  aside  the  verdict  when,  m  his 
judgment,  it  is  against  the  weight  of  the 
evidence,  but  that  that  supervisory  power 
cannot  be  exercised  under  the  Statute  when 
the  triers  of  the  facts  have  three  times  de- 
termined them  the  same  way.  This  mani-  [6S1I 
festly  refers  to  a  state  of  case  where,  in  the 
opinion  of  the  judse,  the  verdict  should 
have  been  otherwise  than  as  rendered,  because 
of  the  insofflciencT'  of  the  evidenoe  to  sos- 
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tain  it,  but  not  to  a  eaae  where  there  is  no 
evidence  at  all.  It  is  the  settled  law  of  this 
court  that  ''when  the  evidence  given  at  the 
trial,  with  all  inferences  that  the  jury  could 
Justifiably  draw  from  it,  is  insufficient  to 
support  a  verdict  for  the  plaintiff,  so  that 
such  a  verdict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to 
the  Jury,  but  may  direct  a  verdict  for  the 
def endant**  (BandaU  v.  Baltimore  dhO,  R  Cd. 

109  U.  8.  478,  482  [27 :  1008,  1005]  ;  QurUher 
T.  Liverpool  dh  L.  d  Q.  In$.  Oo,  184  U.  S. 

110  [88:  8571) ;  while,  on  the  other  hand, 
the  case  should  be  left  to  the  Jury,  unless  the 
conclusion  follows,  as  matter  oH  law,  that 
no  recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the  facts  the  evi- 
dence tends  to  establish.  DurAoup  v.  North- 
soitem  B.  Oo,  180  U.  8.  649,  652  [82:  1058, 
1059].  In  such  case  the  practice  of  a  de- 
murrer to  the  evidence  can  be  resorted  to, 
or  a  motion  to  exclude  the  evidence  from  the 
Jury,  or  to  instruct  them  tiiat  the  plaintiff 
cannot  recover,  which  motions  are  in  the  nat- 
ure of  demurrers  to  evidence,  though  less 
tedmical,  and  have  in  many  of  the  States 
superseded  the  ancient  practice  of  a  demurrer 
to  evidence.  Pafrk$  v.  Bosi,  52  U.  8.  11 
How.  862  [18 :  7801 ;  Schueharm  v.  AUeM,  68 
U.  8.  1  Wall.  859  [17:  642].  8uch  a  motion, 
like  the  demurrer  to  evidence,  admits  not 
only  what  the  testimony  proves  but  what  it 
tends  to  prove.  The  ultimate  facts,  in  other 
words,  are  admitted.  In  Bacon  v.  Pa/rker,  2 
Overton  (Tenn.),  57,  it  was  decided  that  an 
involuntary  nonsuit  could  not  be  ordered, 
but  a  demurrer  to  evidence  was  allowed  in 
Be^ord  v.  IngnMn,  5 Haywood  (Tenn.),  155; 
and  it  must  be  that  as  the  duty  devolves 
upon  the  Judge  "to declare  the  law,"  he  may 
be  requested,  in  some  form,  to  advise  the 
lury  mat  the  plaintiff  cannot  recover  when 
that  is  the  conclusion  of  law  arising  upon 
the  record,  and  should  do  so  thouj^h  not 
specifically  directed.  It  is  true  that  it  was 
held  in  KtrtUmd  v.  Montgomery,  1  8wan,  452, 
that  it  was  error  for  the  trial  judfi[e  to  assume 
to  answer  both  the  questions  of  law  and  the 
questions  of  fact  involved  in  that  case,  which 
was  one,  however,  in  which  there  was  evi- 
dence raising  questions  of  fact  to  be  deter- 
mined ;  and  in  Ayree  v.  Movlton,  5  Coldw. 
154,  it  was  held  error  in  the  circuit  Judge  to 
charge  the  jury  that  from  the  facts  as  proven 
the  plaintins  were  "  entitled  to  recover  of  the 
defendant  the  sum  sued  for,"  because  ''the 
facts  to  be  deduced  from  the  evidence  must 
be  left  exclusively  to  the  Jury."  But  that 
also  was  a  case  where  it  evidently  did  not 
follow  from  the  ultimate  facts  that  the 
plaintiffs  were  entitled  as  matter  of  law  to 
recover  as  stated.  To  the  same  effect  is  Case 
V.  WHUamM,  %  Coldw.  289,  where  it  was  ruled 
that  if  the  charee  of  the  trial  Judge  "be 
equivalent  to  a  aetermination  oi  the  facts 
involved,  a  new  trial  will  be  granted.*  This 
is  and  must  be  so,  whenever  there  are  de- 
ductions of  fact  to  be  drawn  by  the  Jury,  but 
where  that  is  not  the  case,  almough  a  direct 
instruction  to  return  a  verdict  for  tne  defend- 
ant may  not  be  in  accordance  with  the  prac- 
tice in  Tennessee,  vet  the  decisions  show  that 
the  question  whether  a  recovery  cm&  be  had 
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at  all  or  not  can  be  presented  in  some  appro- 
priate form  in  that  State. 

Thus,  in  Whirley  v.  Wiiteman,  1  Head,  616, 
it  is  said:  "In  trials  by  jury,  the  court  is 
to  decide  the  questions  of  law,  and  Uie  jury 
questions  of  fact;  what  are  called  mixed 
questions,  consisting  of  both  Isw  and  fact, 
as  questions  in  respect  to  the  degree  of  care, 
skill,  diligence,  etc.,  required  oy  law  in 
particular  cases,  are  to  be  submitted  to  the 
jury,  under  proper  instructions  from  the 
court,  as  to  the  rules  and  principles  of  law 
by  which  they  are  to  be  governed  in  their 
determination  of  the  case.  The  truth  of  tiie 
facts  and  circumstances  offered  in  evidence, 
in  support  of  the  allegations  on  the  record, 
must  be  determined  by  the  jury.  But  it  is 
for  the  court  to  decide  whether  or  not  those 
facts  and  circumstances,  if  found  by  the  Jury 
to  be  true,  are  sufficient  in  point  of  law  to 
maintain  the  allegations  in  the  pleadings. 
And  this  must  be  done  in  one  of  two  modes : 
either  the  court  must  inform  tlie  Jury  hypo- 
thetical ly  whether  or  not  the  facts  which  the 
evidence  tends  to  prove,  will,  if  establishe4 
in  the  opinion  of  the  Jury,  satisfy  the  alle- 
gations, or  the  Jury  must  find  the  facts  spe- 
cially, and  then  the  court  will  apply  the  law 
and  pronoimce  whether  or  not  tne  facts  so 
found  are  sufficient  to  support  the  averments 
of  the  parties.  1  Stark,  on  Ev.  447.  The 
principle  of  law  by  which  the  jury  must  be 
governed  in  finding  a  verdict  cannot  be  left 
to  their  arbitrary  determination.  The  rights 
of  parties  must  be  decided  according  to  the 
established  law  of  the  land,  as  declared  by 
the  Legislature  or  ex];)ounded  bv  the  courts, 
and  not  according  to  what  the  Jury  in  their 
own  opinion  may  suppose  the  law  is  or 
ought  to  be ;  otherwise  the  law  would  be  as 
fluctuating  and  uncertain  as  the  diverse  views 
and  opinions  of  different  juries  in  regard  to 
it."  memphU  Qayoeo  Oas  Oo,  v.  WiUtamson, 
9  Heisk.  814,  841 ;  Gregory  v.  Uhderhill,  6 
Lea,  211. 

Tested  by  chis  rule,  whenever  the  Statute 
is  applied,  it  must  be  upon  the  assumption 
that  although  the  court  would  have  found  a 
different  verdict,  because  of  the  weakness  of 
Uie  evidence,  yet  there  was  some  evidence 
tending  to  establish  the  cause  of  action. 
Courts  rarely  grant  a  new  trial  after  two  ver- 
dicts upon  the  facts  in  favor  of  the  same 
party,  except  for  error  of  law,"  and  the  Stat- 
ute, in  the  mterest  of  the  termination  of  lit- 
igation, makes  that  imperative  which  would 
otherwise  be  discretionary.  For  decisions 
under  similar  statutory  provisions  see  Silsbe 
V.  Lueae,  58  111.  479 ;  Blinois  Cent  B,  Oo,  v. 
JPattereon,  98  111.  290 ;  Carmiehael  v.  Oeary, 

27  Ind.    862 ;  Biyee  v.  Smith,    16  Mo.  817 ; 
Wildy  V.  Bonn^,  85  Miss.  77 ;  Baine  v.  Hood, 

28  Tex.  555 ;  WaUereon  v.  Moore,  28  W.  Va. 
404. 

We  can  perceive  nothing  in  the  Statute  thus 
applied  wnich  amounts  to  an  arbitrary  de- 
privation of  the  rights  of  the  citizen,  and 
concur  with  the  Supreme  Court  of  Tennessee 
that  this  Act,  which  had  been  in  force  for 
more  than  sixty  years  before  the  adoption  of 
the  Fourteenth  Amendment,  was  not  invali- 
dated by  it,  while  the  Fifth  Amendment  had 
no  application  whatever. 
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SUFBEMS  COUBT  OP  THE   UVITHD  BTA* 


The  Btatemeat  in  the  Judfipnent  of  affinn- 
anoe  is  that  "the  oourt  adJudgeB  that  there  is 
no  evidence  to  support  the  yerdict  of  the 
Jury  ;*  and  if  this  were  taken  literally,  it 
would  follow  that  no  recovery  could  be  had, 
as  matter  of  law ;  and  we  therefore  suppose 
that  the  language  used  indicates  simply  the 
opinion  of  the  court  that  the  Jury  ou^ht  not 
1624]  to  have  found  tiie  verdict  that  they  did,  and 
that  the  Judgment  of  the  court  below,  refus- 
ing to  grant  a  new  trial  upon  the  facts, 
would  have  been  reversed,  but  for  the  exist- 
ence of  the  Statute,  which  made  it  error  to 
award  it.  KtuxmUe  Iron  Oo,  t.  Dobaon,  15 
Lea  409  418. 

Assuming  that  the  validity  of  the  Statute 
was  drawn  in  question,  yet  there  was  clearly 
color  for  the  motion  to  dismiss,  and  the  case 
may  be  disposed  of  upon  the  motion  to  affirm. 
That  motion  is  sustained,  and  thejudffment  is 
aeeoi'dingly  affirmed. 


WILLIAM  H.  BLOUNT.  Pfff-  <n  Brr., 

«. 

JULIUS  H.  WALKER.  Ex'r  and  Trustee, 

BT  AL. 

(Bee  8. 0.  Beporter*t  ed.  SQT-SUi) 

(hnitruciion  cf  ^U—executum  cf  fowfr—pro- 
bate  qf  toiU  tn  one  State,  effect  of  in  another 
Siate—juriedietion  o^er  etatejudgmente, 

L  Where  a  will  of  a  dtlien  of  South  OaroUna, 
executed  there,  directed  a  power  of  appointmeat 
to  be  executed  by  the  will  eC  the  person  theretn 
authorised  to  execute  the  power,  he  Intended  a 
will  executed  aooordinff  to  the  laws  of  South 
Oarolina. 

S.  Where  the  wiU  of  a  person  exeootlng  the  power 
was  made  in  North  Oarolina,  she  residing  there, 
the  probate  ;of  the  will  in  North  Oarolina  estab- 
lished that  the  will  was  executed  aocordlnsr  to  the 
Uiw  of  that  State,  but  did  not  estabUsh  that  the 
will  was  executed  aocordinsr  to  the  law  of  South 
Carolina,  nor  did  tt  undertake.to  adjudge  that  It 
was  a  good  execution  of  the  power. 

A  Where  the  Supreme  Court  of  Soutii  Carcrfina 
decided  that  the  wiU  was  not  executed  according 
to  the  law  of  that  State  and  therefore  held  that 
it  was  not  a  good  execution  of  the  power,  it  did 
not  refuse  to  give  the  judgment  of  the  probate 
court  of  North  Carolina,  establishing  the  wHI, 
full  faith  and  credit,  nor  the  same  f oroe;ai>d  effect 
as  it  had  in  North  Carolina. 

4.  Toglvethisoourtjurisdictionof  awrttof  error 
to  a  state  court,  it  must  appearjafflrmatlvely,  not 
onlj  that  a  federal  question  was  presented  for 
deoifdon  to  the  highest  court  of  the  State  having 
jurisdiction,  but  that  Its  decision  was  necessary 
to  the  determination  of  the  cause,  and  that  it  was 
actually  decided,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  defy- 
ing it. 

[Na  1899.] 

Submitted  March  >4,  1890.    Decided  April  7, 

1890. 

Norm.— Am  to  jmiedietion  in  the  United  States  ^• 
fn'eme  OourU,  where  federal  question  arieee,  or  where 
•are  drawn  in  question  statutes,  treaty  or  Constitution, 
leee  notes  to  Martin  v.  Hunter,  i:  97:. Matthews  v. 
2ane,  2:  664;  Williams  v.  Norris,  6c  57L 
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rl  ERROR  to  the  Supreme  Oomt  of  South 
Oarolina  to  review  a  Judgment  of  that 
court  reversing  a  Judgment  of  the  Oonit  of 
Oommon  Pleas  in  Ridmiond  Ooontj  in  that 
State  that  a  power  contained  in  a  will  waa 
well  executed  and  that  the  plaintiff,  Will- 
iam H.  Blount,  was  entitled  to  the  propenjf. 
On  motion  to  dismiss.  JDisnussed. 
The  facts  are  stated  in  the  opinion. 
Mesare,  Joe,  JDan*l  Pope  and  RobC  W. 
Shaiuk  for  defendant  in  error,  for  moikm  la 
dismiss. 

Menre.  S.  F.  Phillips,  Alim  dt  Green  aai 
Blount  dh  Murray  in  opposition  to  motion. 


Mr.    Ohirf  Jaeteee   FoUw  delivered  the 

opinion  of  the  court : 

Sarah  J.  Harris,  a  citizen  of  the  Slate  of 
South  Carolina,  died  at  her  residence  in  tha 
State  in  December,  1885,  leaving  a  last  will 
and  testament  bearing  date  September  11, 
1886,  and,  her  surviving,  an  only  diild, 
Mrs.  Mary  D.  Blount,  whoee  domicil  wm 
that  of  her  husband,  William  H.  Blooot,  ia 
Wilson  County,  in  the  State  of  N<Mth  Caro- 
lina. Mrs.  Hfuris'  next  nearest  of  kin  was 
her  sister,  Caroline  S.  Walker,  mother  of 
Julius  H.  Walker.  Bv  her  will  Mrs.  Harris 
gave,  bequeathed  and  devised  her  estate,  real 
and  personal,  which  was  all  situated  in  South 
Carolina,  to  her  nephew,  Julius  H.  Walker 
(who  was  appoint^  executor),  in  trust  for 
Mary  D.  Blount  *'for  and  during  the  term  of 
her  natural  life,*  unless  the  trust  were  aooner 
executed,  as  provided  in  an  item  of  the  will 
not  material  to  be  considered  here,  and  upoa 
the  death  of  Mrs.  Blount  the  estate  was  *  be- 
queathed and  devised  to  the  issue  of  the  said 
Mrs.  Blount,  to  them  and  their  hein  forerw, 
ner  ttirpee  and  not  per  capita;  and  if  the  said 
Mrs.  Blount  die  without  issue  aorviTing  her 
at  the  time  of  her  death,  then  the  aame  ■ 
devised  and  bequeathed  to  such  pereon  or 
persons  and  in  such  proportions  as  the  said 
Mrs.  Mary  Delia  Blount  may  appoint  by  her 
last  will  and  testament  duly  exeotted,  to  the 
said  appointees  and  their  hein  forever.* 
Mrs.  Blount  died  at  her  home  in  North  Ov- 
olina,  without  issue,  in  April,  1886.  She 
left  a  will  dated  Mareh  10,  1886,  providi^ 
that  "all  my  estate,  both  real  and  peraonaC 
whether  legal  or  equitable,  I  deviae,  be> 
queath  and  absolutely  give  unto  my  beloved 
husband,  to  his  only  use  and  behoof,  and  here- 
by direct  the  trustee  appointed  by  the  laat  will 
and  testament  of  my  deceased  mother,  Mim. 
S.  J.  Harris,  of  Columbia,  in  the  Stale  of 
South  Carolina,  to  execute  all  audi  needfnl 
conveyances  and  releases  as  may  effecruallj 
devest  his  title  as  such  trustee,  and  oonvcj 
the  property  and  effects,  to  him  devised  bj 
said  last  will  of  Mrs.  S.  J.  Hairia,  to  mj 
said  husband,  W.  H.  Blount,  to  him  and  his 
heirs  absolutely."  This  will  waa  duly  ad- 
mitted to  proliate  in  the  Probate  Oooft  of 
Wilson  County,  N<Mrth  Carolina,  on  the  Mh 
day  of  April,  1886,  the  order  of  that  ooun 
finding  from  the  evidence  of  the  sabacrib- 
ing  witnesses  that  the  paper  writing  pro- 
pounded "^is  the  last  will  and  testament  of 
M.  Delia  Blount,  and  that  the  aame  was 
duly  executed  by  said  M.  Delia  Bloont* 
Letters  testamentsjy  issued  June  8,   and  an 
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exemplification  of  the  probate  prooeedinffs 
was  duly  filed  and  admitted  to  probate  in 
the  proper  probate  court  in  South  Carolina, 
in  accordance  with  the  Statute  in  that  behalf, 
which  provided:  ''If  a  will  be  regularly 
proved  in  any  foreign  court,  an  exemplifica- 
tion of  such  will  may  be  admitted  to  probate 
in  this  State  upon  the  exemplification  and 
certificate  of  the  judge  of  the  court  of  pro- 
bate ;  and  the  exemplification  shall  also  be 
evidence  of  the  devise  of  land  in  this  State 
where  the  title  of  lands  comes  in  question.* 
Gen.  Stat.  S.  C.  1882,  p.  649,  §  1875. 

William  H.  Blount  instituted  an  action 
<m  the  equity  side  of  the  Court  of  Common 
Pleas  in  Kichland  County,  South-  Ceirolina, 
against  Julius  H.  Walker,  who  had  qualified 
as  executor  and  was  in  possession  as  trustee, 
and  16/Ln,  Caroline  S.  Walker,  setting  forUi 
the  deaths  of  Mrs.  Harris  and  Mrs.  Blount 
and  the  wills,  and  claiming  the  entire  estate 
of  Mrs.  Harris  as  the  appointee  by  Mrs. 
Blount's  will ;  alleging  demand  upon  the 
trustee  and  executor  and  refusal;  and  de- 
manding judgment  that  he  be  adiudged  to  be 
the  owner  of  said  estate ;  that  Walker  be  re- 
quired to  account;  and  for  general  relief. 
Walker  answered,  submitting,  under  the  ad- 
vice of  counsel,  the  question  to  the  court 
^  whether  the  will  of  M.  Delia  Blount  is  a 
valid  execution  of  the  power  conf^red  upon 
her  by  the  will  of  Sarah  J.  Harris,  and 
whether  said  will  of  Mrs.  Blount  has  been 
duly  executed  so  as  to  pass  the  property  of 
saia  Sarah  J.  Harris  in  the  hands  of  this  de- 
fendant." Mrs.  Walker  also  answered,  claim- 
ing to  be  entitled  to  the  whole  estate  of  Mrs. 
Harris  as  her  sole  heir  after  the  death  of  Mrs. 
Bloimt,  and  alleging  that  Mrs.  Bloimt's  will 
was  not  executed  as  required  by  the  laws  of 
South  Carolina,  and  was  not,  therefore,  a 
valid  execution  of  the  power. 
.  The  cause  was  heard  by  the  judtfe  of  the 
court  of  common  pleas,  who  found,  among 
other  things,  ''that  Mrs.  Blount's  will  was 
duly  proved  in  the  probate  court  of  North 
Carolina,  in  the  county  in  which  she  resided, 
and  a  proper  exemplification  under  the  laws 
cf  South  Carolina  was  admitted  to  probate 
in  Richland  County  on  the  19th  May,  1886. 
The  court  of  probate  of  North  Carolina  is, 
under  the  laws  of  North  Carolina,  a  court  of 
generaljurisdiction  in  all  matters  testament- 
ary. The  exemplification  of  the  judgment 
of  that  court,  establishing  this  will,  was 
properly  proved  according  to  the  Acts  of 
Congress.  Mrs.  Blount's  will  is  not  executed 
according  to  the  laws  of  South  C^irolina. 
The  question  to  be  determined  is  whether 
Mrs.  Blount's  will  is  a  valid  execution  of 
the  power  contained  in  Mrs.  Harris'  will. 
It  is  conceded  in  the  argument,  and  is  un- 
doubtedly sound,  that  the  appointee,  imder 
a  power  like  the  one  under  consideration, 
takes  under  the  instrument  creating  the 
power,  and  not  under  the  instrument  of  ap- 
pointment. And  in  this  case  Mrs.  Harris' 
will  expressly  conveys  the  property  to  the 
appointee  under  the  power,  llie  only  re- 
quisite required  by  Mrs.  Harris'  will  for  the 
execution  of  this  power,  is  that  the  same 
shall  be  by  'will  duly  executed ;'  and  in  this 
case  that  formality  lias  been  complied  with, 
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and  is  shown  bv  the  Judgment  of  the  court 
of  her  domicil."^  Ana  it  was  "ordered,  ad- 
judged and  decreed  that  the  power  is  well 
executed,  and  the  plaintiff  is  entitled  to 
the  property  set  out  in  the  complaint  and  in 
the  hands  of  thedefendant.  JuliusH.  Walker.  * 

Defendants  appealed  from  this  decree  to 
the  Supreme  Court  of  South  Carolina,  which 
on  the  28d  day  of  April,  1888,  reversed  the 
ludnnent  of  the  circuit  court.  The  court 
hela  that  the  power  was  not  well  executed^ 
for  the  reason  that  Mrs.  Harris  had  by  her 
will  conferred  a  power  which  the  donee  could 
only  exercise  "by  her  last  will  and  testament 
duly  executed,"  which  meant  a  will  duly 
executed  according  to  the  laws  of  South 
Carolina,  which  this  will  was  not ;  and  tha 
court  said:  "This  paper  was  doubtless  a 
valid  will  in  North  Carolina,  sufficient  to 
pass  any  property  which  Mrs.  Blount  was 
entitled  to  in  her  own  right  in  that  State, 
and  any  personal  property  which  she  owned 
anywhere,  and  was  therefore,  no  doubt,  prop- 
erly admitted  to  probate  there,  as  well  as 
here,  upon  the  exemplification  under  the 
Statute.  But  the  question  here  is,  not 
whether  Mrs.  Blount  has  made  a  will  dispos- 
ing of  her  own  property,  but  whether  the 
paper  propounded  as  such  is  a  valid  execu- 
tion of  the  power  conferred  by  the  will  of 
ybrs,  Harris ;  and  for  the  reasons  above  stated 
we  do  not  think  it  is."  BloutU  v.  Walker, 
28  S.  C.  546.  The  cause  was  remanded,  and 
subsequent  proceedings  taken  in  the  court  of 
common  pleas,  and  another  judgment  ren- 
dered by  tne  supreme  court  upon  the  question 
of  who  was  or  were  entitled  to  take  upon  the 
failure  of  'Mis.  Blount  to  make  a  valid  ap- 
pointment ;  but  it  is  not  claimed  here  that 
any  f^eral  Question  arose  thereon. 

To  the  judgment  of  the  supreme  court  a 
writ  of  error  was  sued  out  from  this  court, 
and  the  federal  question  relied  on  to  sustain 
eur  jurisdiction  is,  that  the  Supreme  Court 
of  Siouth  Carolina  did  not  give  full  faith  and 
credit  to  the  judgment  of  uie  Probate  Court 
of  Wilson  County,  Ncnth  Carolina,  admit- 
ting Mrs.  Blount's  will  to  probate. 

We  cannot  see  that  any  such  question  is 
presented  by  this  record.  The  Probate  Court 
of  Wilson  County,  North  Carolina,  had  no 
jurisdiction  to  declare  the  will  duly  executed 
"according to  the  laws  of  South  Carolina," 
or  that  it  was  a  good  execution  of  the  power 
of  appointment,  and  did  not  undertake  to 
adjudge  to  that  effect,  and  it  is  not  denied 
that  Mis,  Blount's  will  was  not  executed  ac- 
cording to  those  laws.  The  Supreme  Court 
of  South  Carolina  did  not  refuse  to  the  judg- 
ment of  the  probate  court  of  North  Carolina 
full  faith  and  credit.  It  assumed  that  the 
will  was  properly  admitted  to  probate  in 
North  Carolina,  as  well  as  in  South  Carolina, 
by  an  exemplification  thereof,  under  the  Stat- 
ute to  that  effect  in  the  latter  State,  but  it 
held  that  when  Mrs.  Harris  prescribed  the 
mode  in  which  the  power  of  appointment 
should  be  exercised,  bv  the  use  of  the  words 
"by  her  last  will  ana  testament  duly  exe- 
cuted," she  intended  a  will  duly  executed 
according  to  the  laws  of  South  Carolina,  and 
not  a  will  duly  executed  accoffdinf  to  the 
laws  of  any  State  or  countiy  in  which  the 

65  10i7 


[6111 


[613] 


( 


iTMQS 


BuFwatm  Ooubt  of  thb  Uhithd  Statu. 


Ocr.Tiu^ 


[614] 


/ 


donee  of  the  power,  Hit.  Blount,  might 
happen  to  be  aomiciled  at  the.  time  of  her 
deaUi.  The  probate  of  Mrs.  Blount's  will 
in  North  Carolina  established  that  the  will 
was  executed  according  to  the  law  of  the 
State  where  she  was  £>miciled,  but  it  did 
not  establish  that  the  will  was  executed  ac- 
cording to  the  law  of  South  Carolina,  as  it 
is  conned  it  was  not.  When,  therefore,  the 
Supreme  Couit  of  South  Carolina,  in  con- 
struing Mrs.  Harris'  will,  arriyed  at  the  con- 
clusion that  the  estate  of  ttis  latter  would 
only  pass  to  such  person  as  might  receive  an 
appointment  by  a  will  duly  executed  accord- 
ing to  the  laws  of  South  Carolina,  that  was 
an  end  at  the  case,  and  whether  that  conclu- 
sion was  right  or  wrong  is  a  matter  with 
which  we  are  not  concerned.  If  we  were  of 
a  different  opinion,  and,  entertaining  Juris- 
diction, were  to  reverse  the  judgment  of  the 
Supreme  Court  of  South  Carolina,  we  should 
do  it  upon  the  ground  that  that  court  erred 
in  the  construction  of  Mrs.  Harris'  will, 
and  not  upon  any  ground  connected  with  the 
Judgment  of  the  probate  court  of  North 
Carolina,  which  could  not  and  did  not  deter- 
mine Uiat  question.  Counsel  says  that  the 
positicm  of  the  plaintiff  in  error  is,  "that  the 
decision  of  the  state  court  necessarily  in- 
volved the  Question  whether  the  will  of  Mrs. 
Blount  was  her  'last  will  and  testament  duly 
executed ;'  that  the  ludsment  of  the  probate 
court  of  North  Carolina  is  conclusive  of  this ; 
and  whether  in  the  decision  the  state  court 
has  given  this  ludgment  the  same  force  and 
effect  as  it  has  In  North  Carolina,  is  the  fed- 
eral Question. "  But  the  state  court  conceded 
that  ue  Judgment  of  the  probate  court  of 
North  Carolina  established  that  the  will  of 
Mrs.  Blount  was  her  last  will  and  testament 
duly  executed,  and  its  decision  did  not  in  the 
slightest  degree  proceed  upon  the  denial  of 
that  fact,  but  gave  the  Judgment  the  same 
force  and  effect  Uiat  it  had  in  North  Cut^lina, 
for  in  neither  of  the  States  would  the  will, 
as  such,  dispose  of  property  that  did  not  be- 
long to  the  testatrix. 

To  give  this  court  Jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  appear  af- 
firmatively, not  only  that  a  federal  question 
was  presented  for  decision  to  the  nighest 
court  of  the  State  having  Jurisdiction,  but 
that  its  decision  was  necessary  to  the  deter- 
mination of  the  cause,  and  that  it  was  act- 
ually decided,  or  that  the  Judgment  as  ren- 
dered could  not  have  been  given  without 
decidinj^  it.  Ifew  Orleans  Water  Works  Co, 
v.  Louisiana  Bugar  Boning  Oo.  125  U.  S. 
18,  29  [81 :  807,  810]  ;  Klinger  v.   Missouri, 


80  U.  S:  18  Wall.  257,  288  [20 :  885,  887]  ; 

tJ.  S.   218  [; 
125]  ;  HopkiTis  v.  MeLure,  188  U.  S.  880  [88 : 


DeSaussure  y.  GasUard,  127  U.  S.    218  [82: 
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ISABELLA  LEE,  Appi., 

RICHARD  W.  SIMPSON. 

(Bee  8.  a  Beporter^i  ed.  6»-6nj 

WiU,  eonetruetion  cf'-wiwer  ef  dispeeitiom^ 
how  exercised— South  (Jarotina  tns— •ewewfijn 
ef  poy>er— method  ef  eeoeeution  words  eot^ 
strued, 

h  The  ooart  Is  authorised  to  put  Itaelf  In  ths 
position  Gooupied  by  a  testator.  In  order.  In  view 
of  the  oiroumstanoes  then  existing;  to  disoover 
from  that  standpoint  what  the  testator  tnteoded 
by  his  will. 

8.  The  power  given  b7  a  will  to  dispose  of,  by  wfll* 
a  bequest  of  three  fourths  of  abond  and  mortgase, 
the  enjoyment  of  whidh  tor  Ufe  Is  bequeathed 
to  the  donee  of  the  power.  Is  properiy  ezeoated 
by  the  will  of  the  donee  whidh,  after  refdrring  t» 
the  bequest,  devises  end  bequeaths  the  entire 
property  and  estate,  to  which  she  Is  *iB  any  wise 
entitled,**  to  her  husband. 

Sb  By  the  Oonstltution  of  South  OsroUna,  adopted 
In  1868,  and  the  legislation  In  pnrsoanoe  theraoC, 
Mrs.  Glemaon  had  as  full  legal  oapaoity  to  make  a 
will  as  if  she  were  a/em«  sole. 

4L  If  the  donee  of  the  power  intends  to  ezeonte  % 
and  the  mode  be  io  other  respects  onexoeption- 
able,  that  intention,  however  manifested,  whether 
directly  or  indirectly,  positively  or  by  just  tmpU- 
catlon,  will  make  the  exeeution  vaUd  and  opera- 
tive. 

6,  Three  dssws  of  cases  have  been  held  to  be  sofl- 
dent  demonstrations  of  an  Intended  execoiJOQ 
of  a  power:  (1)  where  there  has  been  some  refer- 
enoe  in  the  will,  or  other  instrument,  to  the 
power;  (2)  or  a  reference  to  the  property,  which 
Is  the  subject  on  which  it  Is  to  be  executed;  (9 
or  where  the  provision  in  the  will  or  other  in* 
strument,  executed  by  the  donee  of  the  power, 
would  otherwise  have  no  operation,  exoept  as  sn 
execution  of  the  power. 

S.  The  words  *^  any  wise  entitled**  are  saffldent 
to  cover  no^  only  property  which  the  donee  of 
the  power  held  in  her  own  full  riirht,  but  alM> 
property  which  she  held  In  aUmJ'ted  right  under 
her  mother*B  wilL 

[No.  1418.] 

Submitted  Mar.  27, 1890.  Decided  Apr.  7,  J890. 

APPEAL  from  a  decree  of  the  Circait  Cooit 
of  the  United  States  for  the  District  of 
South  Carolina  dismissing  a  suit  brought  to 
declare  the  trusts  on  which  land  was  held 
and  to  remove  cloud  upon  plaintiff's  title 
and  for  an  account  of  rents  and  profits. 
Affirmed 

Tlie  facts  are  stated  in  the  opinion. 

Messrs,  Lero j  F.  Yonmana,  J.  P.  Oare^ 
and  A.  C.  Kina^t  tor  appellant : 

The  power  of  appointment  by  will,  given 
to  Mrs.  Clemson,  Aid  not  enlarge  the  ex- 
press life  estate  devisbd  to  her  use. 

WiUiman  v.  mdrnk,  4  Rich.  Eq.  (S.  C.) 
476;  Faw  v.  Fay,  1  Ottdi.  98,  U;Batfield  v. 
Sohier,  114  Mass.  48-88 ;  Doe  v.  Oonsidine, 
78  U.  S.  8  Wall.  458,  471  (18:  889,  878). 

The  words  ^to  become  entitled**  mean  kl 
acquisition  of  intereiA. 

Be  Cninton*s  Trust,  L.  R  18  Eq.  896 ;  An- 
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derson,  Law  Diet.  LegoM,  p.  607;  PraU  t. 
MeOhae,  17  B.C.  482^484. 

Where  one  having  two  powers  makee  ref- 
erence to  one  of  them  only,  this  excludes 
the  idea  that  he  intended  to  exercise  the 
other. 

1  Sugd.  Powers,  181,  182,  869;  Thompttm 
T.  Murray,  2  Hill,  Ch.  (S.  0.}  214. 

The  intention  must  be  found  in  the  acts  or 
dispositions  of  the  donee,  and  not  alone  in 
any  previously  expressed  purpose. 

Bl^ike  V.  Hawkins,  98  U.  8.  815  (26:  189). 

The  definition  of  the  words  controls  the 
meaning : 

Property,    That  which  is  one's  own. 

Anaerson,  Law  Diet.  886. 

JSttate,  The  quantity  of  interest  which 
one  has  in  the  things  of  which  he  is  t^ 
owner. 

Anderson,  Law  Diet  414;  2  Bl.  Ck>m. 
108 ;  KuUer  t.  Smith,  69  U.  8.  2  Wall.  600 
(17:  883). 

The  words  "property,"  "estate,"  "en- 
titled," ''acquire,"  exclude  the  idea  of  the 
execution  of  a  power  which  relates  wholly 
to  the  estate  of  another. 

Janes  v.  Ourry,  1  8wanst.  66;  Beans  y. 
Beans,  28  Beav.  1 ;  BUdmitack  v.  Boyee,  14 
8.  C.  628,  686 ;  Osgoodv,  BUss,  141  Mass.  474- 
477. 

A  power  or  authority  is  not  executed  unless 
by  reference  to  the  power  or  authority  or  to 
the  property  which  was  the  subject  of  it. 

Denn  v.  Boake,  6  Bing.  476;  ^agge  y. 
MUes,  1  8tory,  426. 

The  intention  to  execute  a  power  of  ap- 
pointment must  appear  by  a  r^erence  in  toe 
will  to  the  power  or  to  the  subject  of  it. 

Mcyry  v.  Michaei,  18  Md.  227,  Ul',Miehady, 
Morey,  26  Md.  289,  259 ;  Maryland  Mut,  Ben. 
Society  v.  Clendinm,  44  Md.  429,  486 ;  Miehaa 
y.  Baker,  12  Md.  158 ;  Schley  v.  MeOeney,  86 
Md.  266,  275 ;  SewaU  v.  WUmer,  182  Mass. 
181,  184 ;  WhiU  v.  Hicks,  88  K.  Y.  888-407 ; 
Funk  V.  Eggleston,  92  HI.  615;  Boake  v. 
Denn,  4  Bligh,  N.  R  1 ;  Andreiss  v.  Brum- 
JUld,  82  Miss.  107-117 ;  BOderbaek  v.  Boyee, 
14  8.  C.  528-585. 

Where  a  rule  of  real  property  has  been 
settled  in  the  state  courts,  the  same  rule  will 
be  applied  by  this  court. 

Jackson  v.  Chew,  25  U.  8.  12  Wheat. 
158-162  (6 :  588,  585)  ;  Bamsay  y.  Marsh,  2 
McCord,  L.  252;  Henderson  v.  Oriffin,  80 
U.  8.  5  Pet.  151,  155  (8 :  79,  80)  ;  Beauregard 
y.  New  Orleans,  59  U.  8.  18  How.  497  (16 : 
469)  ;  Suydam  v.  WiUiamscm,  66  U.  8.  24 
How.  427  (16 :  742)  ;  Onris  v.  I\w)dl,  98  U. 
8.  176  (25:  288). 

In  respect  to  the  execution  of  a  power, 
there  must  be  a  reference  to  it,  unless  it  be 
in  a  case  in  which  the  will  would  be  in- 
operative without  the  aid  of  the  power. 

4  Kent,  Com.  884 ;  Webb  y.  Honnor,  1  Jac. 
A  W.  852;  LoveU  y.  Knight,  8  8im.  276; 
Lempriere  v.  Valpy,  6  8im.  108;  Jones  v. 
Tucker,  2  Meriv.  688;  Farmer  y.  Bradford^ 
8  Russ.  866. 

The  words  "my  property  and  estate"  relate 
alone  to  testator's  own  proper^. 

Beams'^,  Bwns,  28 Beav.  1 :  Jonee y.  Ourry, 
1  8wanst.  66;  Bingham's  App.  64  Pa.  847. 

The  intention  to  execute  Hie  power  must 
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be  so  clearly  manifested  in  the  act  of  execu- 
tion that  it  is  impossible  to  impute  any 
other. 

WetheriU  y.  WetheriU,  18  Pa.  266;  Andrews 
y.  Bmmet,  2  Bro.  Ch.  297 ;  i^  y.  Boake,  % 
Bing.  497;  PiattersonT.  WHson,  64  Md.  197; 
SmOk  y.  Adkins,  41  L.  J.  N.  8.  Ch.  628; 
Doe  y.  Bird,  6  Bam.  A  Ad.  696 ;  8ugd. 
Powers,  878;  Doe  v.  Johnson,  7  Man.  A  Gr. 
1047;  Lowson  y.  Lowson,  8  Bro.  Ch.  272; 
MoUan  y.  Hutchinson,  1  Atk.  568 ;  Hales  v. 
Margerum,  8  Yes.  Jr.  299 ;  Mory  v.  Michael, 
18  Md.  241 ;  Maryland  Mut,  Ben,  Society,  L 
0.  R  M„  v.  Clendinen,  44  Md.  429;Foos  v. 
Scarf,  55  Md.  809 ;  Fboss  v.  Pilot  Knob  Iron 
Co.  49  Mo.  124 ;  Blake  y.  Hawkins,  98  U.  8. 
816  (26:  189). 

Equity  has  jurisdiction  to  prevent  or  re- 
move a  cloud  upon  title. 

Ounningham  v.  Maeon  d  B.  R  Oo,  109  U. 
8.  446  (27 :  992)  ;  United  States  y.  Duluth,  1 
Dill.  469 ;  Bedmond  v.  Packenham,  66  HI. 
484 ;  Plant  y.  Barday,  66  Ala.  661 ;  Thomp- 
son  y.  Lyneh,  29  Cal.  189 ;  Hager  v.  Shindler, 
29  Cal.  47 ;  Kennedy  v.  Northrup,  16  HI.  148, 
162;  Branch  v.  MStchOl,  24  A&.  481,  489; 
King  y.  Oarpenter,  87  Mich.  868 ;  Ormsby  v. 
Barr,  22  Mich.  80,  84;  Low  y.  Staj^  2 
Nev.  209,  212,  Pier  Y.  Fond  du  Lac,  88  Wis. 
470;  Lavorenee  v.  Zimplemem,  87  Ark.  648, 
646;  Booth  v.  Wil^,  102  HI.  84,  114;  Lamb 
V.  FarrOl,  21  Fed.  Rep.  6  ;  Martin  v.  Graves,  6 
Allen,  601 ;  OUmston  v.  Shearer,  99  Mass.  209 ; 
SuUitan  v.  Finnegan,  101  Mass.  447 ;  Loring 
V.  Downer,  1  McAll.  860 ;  Bunce  v.  OaUagher, 
5  Blatchf.  481,  7  Am.  L.  Reg.  N.  8.  86; 
Young  v.  Pmier,  8  Woods,  842;  OarroU  v. 
Saferd,  44  U.  8.  8  How.  441,  468j(ll :  671. 
esi)  ;  Ortan  v.  Smith,  69  U  8.  18  How.  268 
(15:  898). 

If  a  stranger  intrudis  upon  an  infant's 
lands  and  takes  the  profits,  be  is  compellable 
to  account  for  them,  and  will  be  treated  as  a 
guardian  or  trustee  for  the  infant. 

Ckxryy,  Bertie,  2  Yem.  842 ;  Story,  Eq.  Jur. 
g  611 ;  PuUeney  v.  Warren,  6  Yes.  Jr.  89 ; 
IRcksY,  SaOiU,  8De  G.  M.  <&;  G.  782;  Pascos 
V.  Swan,  27  Beav.  608 ;  Whitman  v.  Aitken, 
L.  R  2  Eq.  414. 

An  infant  may  proceed  on  a  legal  title  for 
account,  and  a  coiut,  having  taken  Jurisdic- 
tion for  one  purpose,  can  try  the  title. 

Lewin,  Trusts  (Flint's  notes  to  8th  ed.) 
890,  891 ;  Townsend  v.  Ash,  8  Atk.  886 ;  Bd- 
wards  v.  Morgan,  McClel.  641 ;  Reynolds  v. 
J<mes,  2  8im.  &  8tu.  206 ;  Blomfield  v.  Byre, 
8  Beav.  268-259 ;  Dormer  y.  Fortescue,  8  Atk. 
180 ;  Morgan  v.  Morgan,  1  Atk.  489 ;  Roker- 
deau  y.  Sous,  1  Atk.  544. 

To  oust  the  jurisdiction  of  equity,  it  is 
not  enough  that  there  is  a  remedy  at  law ;  it 
must  be  complete  and  adequate. 

Bayce  v.  Grundy,  28  U.  6.  8  Pet.  216  (7: 
658) ;  Wylie  v.  Ooxe,  66  U.  8.  16  How.  416 
(14 :  768)  ;  1  Pom.  Eq.  Jur.  ^  181,  281, 
284 ;  Odrichs  v.  Spain,  92  U.  8.  15  Wall.  2tl 
(21 :  48)  ;  Harsburg  y.  Baker,  26  U.  8.  1  Pet. 
288  (7:  126). 

Messrs.  Auifustine  T.  Sosythe*^.  M,  Lee, 
Joseph  H.  Earle*  Atty-Gen,  of  8outh 
Carolina,  and  J.  L.  Orrt  for  appellee : 

A  will  must  be  construed  in  llie  light  ol 
ciicumstanoes  surrounding  tbit  testator. 
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Blake  y.  JBmokiTU,  98  U.  8.  824  (86:  141)  ; 
FMlethwadU'9  App.  68  Pa.  477 ;  Cflark  v. 
Clark,  10  S.  C.  848 ;  Scatfe  y.  Thtmutm,  15  8. 
C.  857;  LaddY.  Ladd,  49  U.  8.  8  How.  10 
{12 :  9&r)  ;  Orane  y.  Morris,  81  U.  8.  0  Pet. 
605  (8:  515)  ;  KeUff  y.  Jaek$(m,  81  U.  8.  5 
Pet.  522  (8:  528). 

The  intention  must  goyem,  not  ^**^**^^i 
words. 

Wamery.  Conn,  Mvi.  L.  Im.  Oo,  109 U.  8. 
165  (28:965) ;  BOderbaek  y.  Bcwoe,  148.C.  528. 

If  the  donee  of  the  power  intends  to  exe- 
cute, and  the  mode  be,  in  other  respects,  un- 
exceptionable, that  intention,  however  mani- 
fested, whether  directly  or  indirectly,  pos- 
itively or  bj  lust  implication,  will  make  the 
execution  valid  and  operative. 

Blagge  y.  MOm,  1  Btoiy,  445;  Owmagi  ▼• 
Woodcock,  2  Munf .  (Va. )  284,  5  Am,  Dec. 
470 ;  Funk  v.  Egifiie9U>n,9^m,  515, 84AnL  Rep. 
186;  Bcek'9  App.  78  Pa.  482;  SHU  y.  Spear, 
45 Pa.  168;  1^«0  dem,  MeMtirkieY.  McMur- 
Me,  15  N.  J.  L.  276;  Finla^  y.  King,  28  U. 
8.  8  Pet  877  CI:  712). 

No  technical  words  are  neeessary  to  render 
the  execution  of  a  power  eflectbal,  if  the 
intention  be  clear. 

MaundreUT,  MaundrelLlO  Yes.  Jr.  246- 
258 ;  Warner  v.  ffoweU,  8  Wash.  Q.  C.  14. 

Courts  in  construing  wills  are  not  bound 
bj  adjudicated  esses,  unless  the  wills  in  both 
cases,  and  the  surrounding  circumstances,  are 
exactly  alike. 

GuUiver  y.  B>mUe,  8  Wils.  141,  2  W.  Bl. 
726;  Smith  v.  (hMn,  2  H.  Bl.  444;  Baddde^ 
y.  Leppinmodl,  8  Burr.  1588 ;  Oaned^  y.  Jonee, 
19  8.  C.  805. 

It  is  not  necessary  that  the  intention  to 
execute  the  power  should  appear  bj  express 
terms  or  recitals  in  the  instrument.  It  is 
sufficient  that  it  shall  appear  by  words,  acts 
or  deeds,  demonstrating  tne  intentloiL 

Pomery  v.  Partinaton,  8  T.  R  665;  QriffiOi 
V.  Harrieon,  4  T.  ft.  787,  748,  749  •  JBbOfly 
V.  Uoyd,  5RUSS.  880,  841 ;  FmOt  v.  BMaion^ 
92  Ul.  515 ;  TToriMr  y.  Gbufft.  JM.  L,  Im. 
Oo,  109  U.  8.  866  (27:  965)  ;  Blake  y. 
Hawkins,   98  U.  8.  815-^26  (25:  189,  141). 

It  is  sufficient  if  the  act  shows  that  the 
donee  had  in  view  the  subject  of  the  power. 

mite  V.  Eicks,  88  N.  t.  888-892;  SewaU 
V.  Wamer.  182  Mass.  181-184;  Bo^r.  Satter- 
white,  10  8.  C.  52;  BOderbaek  v.  Bovee,  14  8. 
C.  538;  Moody  T.  Tedder,  16  8.  C.  564;  1 
8ugd.  Powers,  871 ;  Fsrwell,  Powers,  155, 
156. 

The  intention  to  execute  the  power  of  ap- 
pointment, by  devising  the  whole  estate  m 
the  land,  is  obvious,  and  the  property  passrd 
which  was  covered  by  the  power. 

Hopkins  v.  Matyek,  Rich.  £q.  Cas.  (&  C.) 
269 ;  Atty-Oen.  v.  Wilkinson,  L.  R  2£q.  816 ; 
Standen  v.  Standen,  2  Yes.  Jr.  589 ;  1  8ugd. 
Powers,  878 ;  Fvwell,  Powers,  154 ;  WiU&re 
y.  Oregcry,  L.  It  12  Sq.  482 ;  Monk  v. 
Mawddey,  1  8inL  286. 

This  court  has  uniformly  refused  to  be 
bound  by  state  decisions  as  to  persooal  pn^ 

ale^  y.  Ik»M,  41U.  a  16  P^  1  aO:  866). 

if^.  Juetiee  BUtehfard  deliversd  tito 
opinicm  of  the  court ; 


This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  8outh  Carolina,  dismissing  tibe  bill 
of  complaint  of  Isabella  lise,  an  lofai^  by 
her  next  friend,  Gideon  lise,  agaiaflt  ^ch- 
ard W.  Simpson. 

The  following^axe  the  materiAl  CmIs  ia- 
volved  in  the  case : 

Cn  May  18,  1854.  Mrs.  Floride  Oalhooa 
was  seisea  and  possessed  of  the  tract  of  laad 
situate  in  that  part  of  Pickens  district  which 
is  now  Oconee  County,  in  the  State  of  South 
Carolina,  on  the  east  side  of  the  Si 
River,  known  as  the  Fort  Hill  place, 
taining  eleven  hundred  and  ten 


or  less,  and  on  that  day  she  and  her  danrfater, 
C(»nelia  M.  Calhoun,  sold  and  cooveyed  that 
tract  of  land,  together  with  certain  perwasl 
property,  to  Ancuew  P.  Calhoim.  for  the  sbb 
of  %4»,m,  Cornelia  M.  Oalhoun  haviiu;  as 
interest  in  the  real  estate.  Andrew  P.  Gd- 
houn  executed  his  bond  under  seal  to  Mia 
Calhoun  and  Cornelia,  cooditioaed  for  tht 
payment  of  $40,200  to  Mrs.  Floride  CSalhooa. 
and  the  remaining  ^800  to  Cornelia,  sad, 
to  secure  the  payment  of  the  bond  reptf  t 
ing  the  purchase  money,  and  as  a  part  of 
the  same  transaction,  at  the  same  time  exs- 
cuted  and  delivered  to  Mrs.  Calhoon  sad 
Coinelia  sepaiate  mortgages  of  the  same  tacS 
of  land  ana  of  the  personal  ptopetty.  to  ws- 
cure  the  payment  of  the  soma  of  mooey  msa- 
tioned  in  the  Ixmd. 

Cn  the  27th  of  June,  1868,  Mrs.  OUhom 
made  her  last  will  and  testamwit,  wfaerehy, 
amonr  other  things,  she  devised  and  ba- 
qneraed  as  follows : 

"2.  To  my  daughter  Anna  Xaria,  wife  if 
Thomas  G.  Clemson,  of  Maryland,  I  givt, 
devise  and  bequeath  durinr  her  life,  asid  tor 
her  sole  and  separate  use,  the  following  pne- 
erty :  my  house  and  lot  in  Fendletoo  and  tht 
land  attached  and  belonging  thereto,  par- 
chased  by  me  from  Mrs.  William  Admcr,  to- 
ffether  with  the  furniture  and  everything  ia 
tne  house  and  upon  the  premisea,  reaemag. 
however,  the  silver  and  such  other  articki 
as  I  may  hereinafter  specifically  give  t» 
others ;  also  all  my  Jewelry  and  the  sil^v 
cross  and  prayer  book  presented  to  me  by  tht 
church  at  Newport,  RlKxle  Island.  At  Anm'i 
death  I  devise  and  beaueath  all  the  above- 
mentioned  property  to  ner  datiriiter,  Floride 
Clemson,  and  at  the  death  of  Floride,  if  tht 
dies  without  issue,  I  devise  and  bequeath  it 
to  my  sons*,  John's  and  William's,  chiklrea 
then  living  equally,  among  them,  or,  if  they 
be  dead,  to  their  issoe  then  living.  '* 

**  19.*  I  am  possessed  still  of  a  large  resSdne 
of  property,  consisting  principally  of  a  dcht 
due  me  by  my  son  Andrew  for  the  pnrdbsa 
of  Foft  Hill,  amounting  to  about  forty  thoa- 
sand  two  hundred  dollin,  secnred  to  me  bj 
bond  and  mortgage.  I  have  also  an  natt- 
cured  interest  in  a  gold  mine  in  Dahlonega^ 
Ck^rgia,  belonging  to  the  estate  of  my  late 
husband,  and  also  an  interest  in  the  estate  of 
my  second  son,  Patrick,  and  second  danghav; 
Cornelia,  beaidea  other  property.  Whatwar 
real  or  personal  uiopeitjr  I  may  paasiias  at  mf 
death  and  not  nereinbefore  s|>ecificmllj  er 
otherwise  disposed  of,  I  direct  my  exncnton 
to  sell  idienevar  they  shall  deem  it    -         ~ 
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I  direct  my  executors  to  collect,  as  fast  as 
possible,  the  above-mentioned  residue  of  my 
estate,  and,  lifter  paying  off  my  debts  and 
the  legacy  to  Calhoun  Clemson,  the  remainder 
I  wi^  divided  into  four  parts,  which  I  dis- 
pose of  as  follows : 

*'20.  One  part,  being  the  fourth  of  the 
above  residue,  I  ffive  and  beoueath  to  my 
daughter  Anna  during  her  life  and  for  her 
sole  and  separate  use ;  and  at  her  death  I  will 
and  beoueath  it  to  her  daughter  Floride,  and 
at  Flonde's  death,  if  she  dies  without  issue, 
I  will  and  bequeath  it  to  the  children  of  my 
deceased  sons  John  and  William  then  living, 
equally  among  them,  or  to  their  issue  if  they 
be  dead,  issue  to  represent  the  parent.  The 
better  to  effect  my  Intentions  in  regard  to  the 
property  in  this  and  the  second  clause  eiven 
[9761  ^  Anna,  I  appoint  Edward  Noble,  of  Abbe- 
Tille,  trustee  for  it  and  vest  in  him  the  legal 
title.  Should  Anna  at  any  time  wish  to  sell 
the  house  and  lands  in  Pendleton  or  all  or 
any  portion  of  the  property  given  to  her  for 
life,  the  trustee,  provicied  it  meets  with  his 
approval,  is  authorized  to  dispose  of  it  ac- 
cording to  the  wishes  of  my  daughter,  upon 
having  her  written  request  for  so  doins. 
The  proceeds  of  such  sale  the  trustee  shall 
hold  subject  to  the  trusts  and  limitations  de- 
clared in  i^erenoe  to  the  original  property. 
The  trustee  Is  authorized  and  required  to  in- 
vest the  proceeds,  and  also  the  fourth  part  of 
the  residue  herein  given  to  her,  in  sudi 
property  or  In  such  way  as  she  may  in  writ- 
ing direct,  provided  It  meets  witii  his  ap- 
proval. The  trustee  is  authorized  and  re- 
quired from  time  to  time  to  change  sudi 
investments  as  often  as  he  may  be  directed 
so  to  do  by  my  said  daughter  in  writing, 
provided  it  meets  with  his  approval,  holding 
always  the  substituted  property  or  reinvest- 
ments subject  to  the  trusts  and  limitations 
aforesaid.  If  from  death  or  any  other  cause 
there  is  no  trustee,  or  if  Anna  at  any  time 
shall  desire  to  change  her  trustee,  she  shall 
have  the  power  so  to  do  and  to  appoint  an- 
other by  any  instrument  in  writing,  under 
seal,  executed  by  her  in  the  presence  of  two 
subscribing  witnesses;  and  as  often  as  she 
may  desire  to  change  her  trustee  she  shall 
have  the  power  so  to  do  by  observing  the 
form  and  solemnity  above  described. 

**21.  One  fourth  part  of  said  residue  of 
my  said  estate  I  give  and  bequeath  to  my 
granddaughter  Floride  Elizabeth  Clemson, 
but  if  Floride  should  die  without  leaving 
issue  I  ffive  and  bequeath  it  at  her  death  to 
the  chiloren  of  my  sons  John  and  William, 
or  the  issue  of  them  if  they  be  dead,  the 
issue  to  take  by  representation. 

*'22.  The  remain  inff  two  fourths  I  dispose 
of  as  follows:  To  Kate  P.  Calhoun,  my 
daughter- in-law,  I  give  and  bequeath  me 
one  naif  of  the  one  fourth  of  said  residue  of 
m^  estate,  to  be  enjoyed  by  her  during 
widowhood.  At  her  death  or  marriage, 
whichever  first  happens,  I  give  and  bequeath 
the  same  to  such  of  her  children— being  my 
rs77l  ptmdchildren — as  may  then  be  alive;  but 
i^''J  should  either  of  my  said  grandchildren  die 
imder  twenty-one  Jttas  of  age,  leaving  no 
child  or  children,  Che  share  of  such  deceasing 
grandchild  shall  go  to  the  survivors  or  sur- 
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vivor  of  them  or  their  Issue,  the  Issue  repre- 
senting the  parent.  If  E[ate  should  die  be- 
fore me,  what  I  have  given  her  in  this  will 
is  not  to  revert  to  my  estate,  but  is  to  go  to 
her  children — my  grandchildren— living  at 
my  death,  subject  to  the  conditions  and 
limitations  above  expressed. 

*'28.  The  remaining  fourth  and  half  of  a 
fourth  of  the  aforesaid  residue  of  my  estate 
I  give  and  bequeath  to  mv  grandsons,  John 
C.  Calhoun  and  Benjamin  A.  P.  Calhoun, 
sons  of  my  deceased  son  John,  and  William 
Lowndes  Calhoun,  child  of  my  second  son 
William,  equally  among  them;  and  should 
either  of  them  die  under  twenty-one  years  of 
age,  leaving  no  issue,  the  share  of  sudb  de- 
ceased chila  shall  go  to  the  survivor  or  sur- 
vivors." 

On  the  ddd  of  January,  1866,  Mrs.  Calhoun 
duly  made  a  codicil  to  her  last  will  and  tes- 
tament, wherein,  among  other  things,  Bhe 
revoked  the  devise  of  the  real  propeity  in 
Pendleton  made  to  Anna  Clemson  in  the 
second  paragraph  of  her  will,  and  devised  the 
same  to  tther  perscnia,  and  provided  as  fol- 
lows: 

"2.  By  the  nineteenth  clause  of  the  will  I 
directed  the  said  bond  debt  on  my  deceased  son 
Andrew,  secured  by  mortgage  on  Fort  Hill, 
together  with  all  other  property  possessed 
by  me  and  not  before  disposed  of,  to  be  col- 
lected by  my  executors  and  the  proceeds  to 
be  divided  into  four  parts.  One  part  I  nive 
to  Anna,  one  part  to  her  daughter  Floride, 
and  the  two  other  parts  to  filate  and  her 
children,  as  will  appear  by  clauses  20,  21, 
22  and  28  of  the  will.  I  desire  now  to 
change  the  disposition  of  the  said  bond  and 
mortgage  debt,  and  do  now  give  and  bequeath 
it  in  tims  following  manner:  Three  fourths 
of  my  interest  in  said  bond  and  mortgage 
debt,  amounting  to  about  forty  thousand 
two  hundred  dollars,  I  hereby  give  and  be- 
queath to  my  daughter,'  Anna  M.  Clemson, 
to  be  enjoyed  by  her  under  clause  twenty  of  • 
the  will,  and  according  to  the  provisions  of 
that  clause  to  vest  in  the  same  trustee  and  to 
be  subject  to  all  the  powers,  trusts,  conditions 
and  limitations  of  that  clause  precisely  as 
the  bequests  therein  made  were  subject  t* 
them,  with  this  exception  and  alteration,  l^'^J 
that  my  daughter  Anna  is  hereby  authorized 
and  empowmd  by  a  last  will  and  testament 
duly  executed  by  her,  to  dispose  of  this  be- 
quest of  three  fourths  of  said  bond  and  mort- 
Skge  debt  as  she  pteases.  If  she  does  not 
us  dispose  of  it  at  her  death,  I  give  and 
bequeath  it,  the  said  three  fourths,  to  her 
daughter  Floride,  and  should  the  said  Flo- 
ride die  without  leaving  issue  I  ffive  and 
bequeaUi  it  at  her  death  to  her  brother.  Cal- 
houn Clemson;  but  nevertheless,  Floride 
diall  likewise  have  power  to  dispose  of  it 
at  her  death  as  she  pleases,  by  a  last  will  and 
testament  duly  executed  by  her.  By  clause 
second  of  the  will  I  gave  the  furniture  and 
every  article  of  the  property  in  my  house  in 
Pendleton  and  upon  the  premises,  with  cer- 
tain reservations,  and  also  my  jewelry  and 
some  other  small  articles,  to  my  said  daughter 
Anna.  I  now  confirm  to  her  uie  bequests  of 
aforesaid  furniture  and  all    other  personal 
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propertT  cmlM^oed  in  said  second  clftuae, 
whfdi  it  te  my  will  that  she  shall  enjoj  for 
life  as  her  sole  and  separate  estate,  and  at 
her  death  I  give  and  bequeath  all  this  per- 
sonal property  to  her  daughter  Floride  aoso- 
lutely.  To  Anna  I  also  giye  and  bequeath 
the  oil  protrait  of  my  mother,  which  by 
clause  fifth  of  my  will  Igaye  to  my  daughter- 
in-law  Kate. 

*^  8.  The  remaining  one  fourth  part  of  my 
interest  in  said  ^nd-and-mortgage  debt 
against  the  estate  of  my  deceased  son  Andrew 
I  giye  and  bequeath  to  Floride  Elizabeth 
Clemson,  my  granddaughter,  but  if  she  dies 
without  leaying  issue  I  giye  and  bequeath  it 
to  her  brother,  John  Calhoun  Clemson.  She, 
neyotheless,  is  hereby  authorized  and  em- 
powered to  dispose  of  said  fourth  part  as  she 
pleases,  by  her  last  will  and  testament  duly 
executed. 

*'4.  Should  my  granddaughter  Floride's 
death  occur  before  mine,  what  I  haye  giyen 
her  in  the  will  and  codicil  shall  not  fall  into 
the  residuimi  of  my  estate,  but  I  giye  and 
bequeath  it  to  her  mother,  my  daughter  Anna, 
who  shall  take  it  subject  to  all  the  trusts, 
powers  and  limitations  imposed  upon  the  di- 
rect bequest  to  her ;  and  should  my  daughter 
Anna's  death  occur  befora  mine,  what  I  haye 
given  her  in  the  seyeral  clauses  of  the  will 
and  codicil  shall  not  fall  into  the  residuum 
of  my  estate,  but  I  giye  and  bequeath  the 
r  579-1  same  to  her  daughter  Floride,  who  shall  take 
and  enjoy  it  as  her  mother  would  haye  done 
if  Hying,  subject  to  the  same  trusts,  powers, 
limitations  and  conditions ;  and  should  both 
Anna  and  Floride  die  before  me,  what  has 
been  giyen  them  in  the  several  clauses  of  the 
will  and  codicil  shall  not  fall  into  the  said 
residuum,  but  I  giye  and  bequeath  the  whole 
to  my  CTandsoo,  John  Calhoun  Clemson. 

*^6.  Should  I  at  any  time  collect  the  afore- 
said bond-and-mortgaee  debt,  or  any  part  of 
it,  or  should  Fort  Hill  be  purchased  with  il, 
or  the  money  be  inyested  in  any  other  prop- 
*  erty  or  be  retained  in  hand,  the  properly  thus 
purchased,  the  property  thus  obtained  by  in- 
yestment  and  the  mcmey  thus  retained  shall 
be  considered  and  held  to  be  in  the  place  of 
and  the  same  as  the  aforesaid  bond  and  mort- 
age, and  shall  pass  under  this  codicil  as  if 
the  same  were  still  in  the  form  of  said  bond 
and  mortgage— that  is  to  say,  shall  pass  to 
my  daughter  Anna  and  granddaughter  Flo- 
ride, as  aforesaid  bond  nSd  mortgi^  debt  is 
directed  to  be  diyided  between  them.  ** 

On  the  12th  of  Marco,  1866.  Mrs.  Floride 
Calhoun  and  Thomas  O.  Clonson  (to  whcnn 
letters  of  administration  had  been  granted 
in  February,  1866,  on  the  personal  estate  of 
Cornelia  M.  Calhoun,  who  had  departed  this 
life  intestate  and  unmarried  in  that  year), 
as  administrat<»'  of  the  personal  estate  of 
Cornelia,  exhibited  their  bill  in  the  Court 
of  Equity  for  the  District  of  Pickens.  SUte 
of  South  Carolina,  against  Andrew  P.  Cal- 
houn and  others,  for  the  foreclosure  of  the 
mortsjge  on  the  tract  of  land  known  as  the 
Fort  Hill  place,  executed  to  secure  payment 
of  the  bona  afmsaid,  and  for  the  sale  of  the 
land  for  that  purpose,  and  at  the  July  Term, 
1866,  of  the  court  a  decree  was  made,  wherehr 


it  was  adjudged  that  the  mortca^  be  fan- 
closed  and  t&  land  sold,  niilch  decne,  am 
appeal,  was  affirmed  by  tbb  Supreme  Cooit 
of  the  State  of  South  C^lina.  and  tbe  caoM 
remanded  to  the  circuit  court  for  fuxthsr 
proceedings  in  accordanoe  therewith. 

During  the  pendency  of  that  suit,  and  ea 
the  25th  of  Juljr.  1866,  Mrs.  Floride  Calhota 
departed  this  life,  leaying  in  full  force  her 
last  will  and  testament,  as  modified  by  tht 
codicil  aforesaid ;  and  thereafter,  on  the  7th 
of  August,  1866,  her  last  will  and  testamest 
and  the  codicil  thereto  were  duly  admitted  to  'SWf 
probate,  and  Edward  Noble,  one  of  the  per- 
sons mentioned  as  executors  therein,  mily 
qualified  as  such  on  the. same  day. 

In  August,  1869,  Floride  £.  Clemson  in- 
termarried with  Gideon  Lee,  of  the  State  of 
New  York,  and  the  plaintiff.  Isabella  Lee, 
is  the  only  child  of  such  marriage,  and,  on 
the  27th  of  August,  1871,  the  said  Floride  K 
Lee,  formerly  Clemson,  died  intestate,  lety- 
ing  suryiying  her,  as  her  sole  beirs-at-Uw 
and  distributees,  her  husband,  Gideon  Lee, 
and  her  daughter,  Isabella  Lee,  the  pUintiiL 

On  the  29th  of  September,  1871,  Mrs.  Ansa 
C.  Clemson  rrade  her  last  will  and  twitamnrt, 
as  follows : 

*'In  the  name  of  God,  Amen. 

*"  Whereas  I  am  entitled  to  legacies  under 
the  last  will  of  my  deceased  mother,  Fkridt 
Calhoun,  and  to  a  distributiye  share  in  tht 
seyeral  estates  of  my  deceased  sister,  Cornelia 
Calhoun,  and  my  brother,  Patrick  Calhona, 
and,  notwithstanding  my  coyerture,  haye  foil 
testamentary  power   to  dispose  of  the  mmt: 

**Now  I,  Anna  Calhoun  Clemaoo,  the  will 
of  Thomas  G.  Clemson,  of  the  Town  of  Pen- 
dleton, in  the  County  of  Anderson  and  Stale 
aforesaid,  being  of  sound  and  disposing  mind, 
memory  and  understanding,  do  make  this  my 
last  will  and  testament  in  manner  following : 

''I  will,  deyise  and  bequeath  the  entiis 
property  and  estate  to  whidi  I  am  now  ia 
any  wise  entitled  and  which  I  may  hereafter 
acquire,  of  whateyer  the  same  may  ooosistk 
to  my  beloyed  husband,  Thomas  G.  Clemsos, 
absolutely  and  in  fee  simple ;  bat  should  m^ 
husband,  Thomas  G.  Clemsoii,  depart  this 
life  leaying  me  his  surriyor,  or  should  hs 
suryiye  me  and  then  die  intestate,  in  either 
eyent  I  will,  deyise  and  bequeath  my  entira 
property  and  estate,  as  well  as  that  iHiich  I 
may  hereafter  acquire,  of  whatever  the  sbsm 
may  consist,  to  my  granddaughter.  Isabella 
Lee,  the  child  of  Gideon  Lee,  of  the  Stats 
of  New  York,  absolutely  and  in  fee  simple 
I  hereby  nominate  and  constitute  Thooias  G. 
Clemson  executor  of  this  my  will.* 

The  proceedings  for  foreclosure  sgmiast 
Andrew  P.  Calli^un  duly  went  to  decree 
Noble,  executor,  haying  been  subsdtated 
as  one  of  the  complainants,  under  which  the 
Fort  Hill  property  was  sold  and  purchased  by 
Thomas  G.  Clemson,  as  trustee  of  his  wife, 
(m  January  1,  1872 ;  and  on  June  10,  1873« 
title  was  made  for  the  same,  in  pursoanoe  of 
an  order  of  the  court,  to  Thomas  Q.  Clemson, 
ss  trustee  of  Anna  M.  Clemson,  under  the 
will  of  Mrs.  Floride  Calhoun,  be  hayiac 
been  duly  appointed  such  trustee  on  the  Im 
of  December    1871.    His  consideratioo  for 
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said  purchase  and  conyeyanoe  appears  to  have 
been  the  mortgage  debt  of  Andrew  P.  Cal- 
houn, and  Mr.  Clemson,  it  is  alleged,  also 
discharged  legacies  and  demands  to  the 
amount  of  $6,^.98  in  the  purdiase  and  re- 
demption of  said  property. 

On  the  5th  of  November,  1878,  a  partition 
in  kind  was  made  of  the  Fort  Hill  property 
between  Anna  M.  Clemson  and  Thomas  G. 
Olemson,  as  her  trustee,  on  the  one  part,  and 
the  plaintiff  and  Gideon  Lee,  as  her  guard- 
ian, on  the  other  part,  by  which  one  fourth 
part  thereof,  amounting  to  about  288  acres, 
was  allotted  and  set  off  to  the  plaintiff,  and 
the  remainder,  amounting  to  about  814  acres, 
was  allotted  and  set  off  to  said  Anna  M. 
Clemson  and  Thomas  G.  Clemson;  and  the 
plaintiff  thereupon  entered  into  possession  of 
the  parcel  so  allotted  to  her,  and  has  ever 
since  remained  in  possession  thereof. 

On  the  12th  of  September,  1875,  Anna  M. 
'Clemson,  otherwise  known  as  Anna  C.  Clem- 
son, died,  leaving  in  ftill  force  and  unre- 
voked her  said  last  will  and  testament,  bear- 
ing date  September  29,  1871,  which  was  duly 
admitted  to  probate;  and  from  September, 
1875,  to  the  time  of  his  death,  Thomas  G. 
Clemson  remained  in  quiet,  open  and  contin- 
uous possession  of  the  property,  claiming  to 
bold  the  same  as  his  individual  property  in 
fee  simple. 

On  April  5, 1888,  Thomas  G.  Clemson  died, 
leaving  in  full  force  and  unrevoked  his  last 
will  and  testament,  bearing  date  the  6th  of 
November,  1886,  together  with  a  codicil  there- 
to, bearing  date  the  26th  of  March,  1887, 
whidi  will  and  codicil  were  duly  admitted 
to  probate  on  the  20th  of  April,  1888.  In 
and  by  the  codicil  the  defendant  Simpson 
was  named  and  constituted  the  sole  executor 
ot  the  will,  and  the  Fort  Hill  property  was 
devised  to  him  on  certain  trusts,  fuliy  set 
out  therein,  in  virtue  whereof  the  defendant 
entered  into  and  now  remains  in  possession 
of  the  Fort  Hill  property. 

The  bill  in  this  case  was  filed  on  the  26th 
of  November,  1888.  After  setting  fOTth  the 
contents  of  the  will  and  codicil  of  Mn.  Flo- 
ride  Calhoun,  the  foreclosure  of  the  morteage 
given  by  Andrew  P.  Calhoun,  the  death  of 
Mrs.  Floride  Calhoun,  the  probate  of  her 
will  and  codicil,  the  marriage  of  her  grand- 
daughter, Floride  Elizabeth  Clemson,  to  Gid- 
eon Lee,  the  status  of  the  plaintiff  as  t^eir 
daughter,  the  death  of  Mrs.  Lee,  leaving  her 
husband,  Gideon  Lee,  and  the  plaintiff  as 
her  sole  heirs-at-law  and  distributees,  it  al- 
leged that  the  property  so  devised  by  Mm. 
Floride  Calhoun  for  the  use  of  Mrs.  Clemson 
passed  to  the  plaintiff  under  the  provisions 
of  the  will  of  Mrs.  Calhoim ;  that,  after  the 
death  of  Mrs.  Calhoun,  a  decree  was  made  in 
the  foreclosure  suit  for  the  sale  of  the  prop- 
erty ;  that  under  that  decree  it  was  sold,  in 
January,  1872,  to  Thomas  G.  Clemson,  as 
trustee  for  his  wife,  the  said  Anna  M.  Clem- 
son, under  the  last  will  of  Mrs.  Calhoun  and 
the  codicil  thereto,  Clemson  having  been 
substituted  as  trustee  in  the  place  of  ]^ward 
Noble ;  that  the  sale  was  confirmed  and  the 
title  to  the  property  conveyed  to  Clemson, 
trustee  as  sioresaid,  in  consideration  of  the 
premises,  which  were  a  recital   of  the  pro- 
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ceedings  in  the  case  and  the  nominal  consid* 
eration  of  three  dollars,  no  money  having 
been  paid,  and  no  cash  paid  into  court  or 
into  the  hands  of  its  officers,  except  the  costs ; 
that  the  deed  to  Clemson  was  duly  recorded, 
and  the  property  thus  taken  in  pa^  payment 
of  the  debt  of  Andrew  P.  Calhoun  was  held 
continuously  bv  Clemson  as  trustee,  up  to 
the  time  of  his  death,  under  the  trusts  created 
by  the  will  ana  codicil  of  Mrs.  Calhoun ;  that 
thereafter,  the  plaintiff  beinff  then  entitled  to 
one  fourth  of  uie  property  m  fee  simple  ab- 
solute under  the  will  and  codicil  of  Mrs. 
Calhoun,  and  Mrs.  Clemson  being  entitled 
to  a  life  estate  in  three  fourths  thereof  for  her 
sole  and  separate  use.  with  remainder  to  the 
plaintiff  on  the  death  of  Mrs.  Clemson,  in 
case  the  latter  did  not  exercise  the  power  of 
appointment  by  her  last  will  and  testament, 
as  provided  by  the  will  and  codicil  of  Mrs. 
Calhoun,  the  plaintiff's  father,  acting  for  her, 
and  Clemson,  as  trustee  imder  the  will  and 
codicil  of  Mrs.  Calhoun,  made  an  informal 
partition  of  the  property,  and  since  that  time 
the  plaintiff  had  been  in  possession  of  about 
800  acres  of  it,  and  the  remainder  of  it,  con- 
sisting of  about  814  acres,  had  been  in  pos- 
session of  Clemson  up  to  the  time  of  his 
death,  and  since  that  time  in  the  possession 
of  the  defendant,  claiming  under  Clemson.  as 
trustee  under  the  will  and  codicil  of  Mrs. 
Calhoun ;  that  Mrs.  Clemson  died  in  Septem- 
ber, 1875,  without  having  exercisea  the 
power  of  appointment  conferred  upon  her  by 
the  will  ana  codicil  of  Mrs.  Calhoun ;  that 
thereupon  the  plaintiff  became  entitled,  in 
fee  simple  absolute,  to  the  three  fourths  of 
the  property  then  in  the  possession  of-  Clem- 
son, as  trustee,  and  to  the  rents  and  profits 
of  that  part  of  the  property  from  that  time ; 
that  Clemson  remained  in  possession  of  that 
part  of  the  property  subject  to  the  trusts  of 
the  will  and  codicil  of  Mrs.  Calhoim,  from 
the  time  of  the  death  of  Mrs.  Clemson  until 
he  died,  in  April,  1888,  leaving  the  plaintiff 
his  sole  heir-at-law,  during  the  whole  of 
which  time  he  collected  the  rents  and  profits 
of  the  property,  amounting  In  all  to  over 
$81,000,  without  including  interest;  that 
since  the  death  of  Clemson  tne  defendant  had 
in  some  manner,  claiming  under  Clemson, 
acquired  possession  of  the  814  acres,  and  of 
the  rents  and  profits  thereof,  without  havinff 
been  appointed  trustee  under  the  will  ana 
codicil  of  Mrs.  Calhoun;  and  that  the  de- 
fendant was  about  to  make  a  deed  of  the  814 
acres,  and  of  such  accumulated  rents  and 
profits,  to  uses  and  purposes  which  would 
wholly  defeat  such  rights  of  the  plaintiff. 
Tlie  bill  waived  an  answer  on  oath,  and 
prayed  for  an  accounting  by  the  defendant  of 
the  rents  and  profits  ot  the  814  acres ;  that 
the  trusts  on  which  Clemson  held  the  property 
be  declared ;  that  the  cloud  upon  the  plain- 
tiff's title  to  it  be  removed ;  that  she  be  ad- 
judged to  hold  the  property  in  fee  simple 
absolute ;  that  the  defendant  account  for  the 
personal  property  in  which  Mrs.  Clemson  had 
a  life  estate,  and  in  which  the  plaintiff  has 
an  estate  in  remainder  or  otherwise  which 
came  into  his  possession ;  and  that  he  be  en- 
joined from  conveying  any  part  of  the  prop- 
erty, or  any  of  the  property  of  which  Clcm- 
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■cm  died  possessed,  to  any  use  or  trust 
which  would  tend  in  any  manner  to  cloud 
the  title  of  the  plaintiff  or  defeat  her  rights 
in  the  premises ;  and  for  general  relief. 

The  answer  set  up  that  Mrs.  Glemson,  by 
her  last  will  and  testament,  duly  executed 
and  duly  admitted  to  probate,  disposed  of 
the  proper^  held  under  the  trusts  of  the  will 
and  coaicil  at  Mrs.  Calhoun,  in  fayor  of  her 
husband,  Thomas  O.  Glemson ;  that  Ibom  and 
immediately  after  her  death  the  property 
yested  in  him  in  fee  simple;  and  that  his 
continuous  and  undisturbed  possession  thereof 
from  that  time  was  in  his  own  right,  and  not 
as  trustee. 

After  a  replication,  proofs  were  taken,  and 
the  case  was  heard  by  the  circuit  court,  with 
the  result  before  stated. 

The  opinion  of  that  court  is  reported  in  80 
Fed.  Rep.  285.  It  passed  upon  what  is  the 
only  material  Question  in  the  case,  namely, 
as  to  whether  Mrs.  Glemson,  by  her  wiH, 
exercised  the  power  giyen  to  her  by  the  will 
and  codicil  of  Mrs.  Galhoun,  to  dispose  of 
the  bequest  of  three  fourths  of  the  interest  of 
Mrs.  C&lhoun  in  the  bond-and-mortgage  debt 
of  Andrew  P.  Calhoun,  amounting  to  about 
$40,200.  The  conclusion  of  the  court  was, 
that  the  will  of  Mrs.  Glemson  refeired  to  the 
property  which  was  the  subject  of  the  power 
and  also  to  the  power  itself ;  that  it  was  her 
intention  to  dispose  of  the  property  in  ques- 
tion by  her  will ;  and  that  such  intention 
was  carried  out  in  due  execution  of  the 
power. 

The  recital  In  the  will  of  Mrs.  Olemson  is 
as  follows :  ''Whereas  I  am  entitled  to  lega- 
cies under  the  last  will  of  my  deceased 
mother,  Floride  Calhoun,  and  to  a  distribu- 
tiye  share  in  the  seyeral  estates  of  my  de- 
ceased sister,  Cornelia  Calhoun,  ana  my 
brother,  Patrick  Calhoun,  and,  notwithstand- 
ing my  coyerture,  haye  full  testamentary 
power  to  dispose  of  the  same.  **  It  then  pro- 
ceeds as  follows:  ''I  will,  deyise  and  be- 
?ueath  the  entire  property  and  estate  to  whidi 
am  now  in  any  wise  entitled  and  which  I 
may  hereafter  acquire,  of  whateyer  the  same 
may  consist,  to  my  beloyed  husband,  Thomas 
G.  Glemson,  absolutely  and  in  fee  simple; 
but  should  my  husband,  Thomas  G.  Glemson, 
depart  this  life,  leaying  me  his  suryiyor,  or 
should  he  suryiye  me  and  then  die  intestate, 
in  either  eyent  I  will,  deyise  and  bequeath 
my  entire  property  and  estate,  as  well  as  that 
which  I  may  hereafter  acquire,  of  whateyer 
the  same  may  consist,  to  my  granddaughter, 
Isabella  Lee,  the  child  of  Gideon  Lee,  of  the 
State  of  New  York,  absolutely  and  in  fee 
simple. " 

AjB.Mrs.  Glemson  died  before  her  husband, 
and  as  he  did  not  die  intestate,  this  last  de- 
yise and  bequest  to  the  plaintiff  did  not  be- 
come operatiye,  and  the  clause  containing  it 
is  of  no  effect,  except  as  its  language  may 
bear  upon  the  proper  construction  of  the  en- 
tire instrument. 

The  yiew  taken  by  the  circuit  court  was 
that,  as  Mrs.  Glemson  had  the  right,  for  her 
life,  to  the  enjoyment  of  the  property  held 
in  trust  for  her  under  the  will  and  codicil  of 
Mrs.  Calhoun,  and  the  absolute  power  of 
disposing  ol  it  by  will,  she  treated  it  by  her 
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will  as  being  as  much  hers  as  the  distributiye 
share,  referred  to  in  her  will,  in  the  seyera! 
estates  of  her  sister  and  brother ;  that  it  would 
be  too  narrow  and  technical  a  construction 
of  the  will,  under  the  circumstances,  so  to 
limit  the  language  of  the  deyise  and  bequest 
as  to  exclude  the  exercise  of  the  power ;  that 
the  mention  of  the  distributiye  share  hi  the 
estates  of  her  sister  and  her  brother  allowed 
it  to  be  said  that  the  language  of  the  deyise 
and  bequest  might  haye  some  effect  by  means 
of  her  interest  in  such  distributiye  share, 
but  that  would  not  be  all  the  effect  whidi 
the  words  imported ;  that  if  the  intention  to 
pass  the  property  held  in  trust  could  be  discoy- 
ered,  sudi  intention  ought  to  preyail ;  that  the 
intent  to  dispose  of  such  property  was  apparent 
on  the  face  of  the  will ;  that,  as  it  plainly 
referred  to  the  property  coyered  by  the  power, 
its  language  could  not  be  satisfied  unless  the 
instrument  should  operate  as  an  execution  of 
the  power ;  that  the  recital  in  the  will  that, 
notwithstanding  her  coyerture,  she  had  **fun 
testamentary  power  to  dispose  of  the  same* 
(referring  to  the  legacies  under  the  will  of 
her  mother  and  to  a  distributiye  share  in  the 
estates  of  her  sister  and  brother) ,  could  not 
be  regarded  as  merely  a  reference  to  the  fact 
that,  shortly  before  that  time,  married  women  _^ 
in  South  Ciarolina  had,  by  the  Constituticm  l^^ 
of  1868,  and  the  legislation  consequent 
thereon,  been  enabled  to  dispose  of  their 
property  by  will,  because  in  that  yiew  such 
statement  would  haye  been  wholly  uncalled 
for,  as  she  could  alienate  her  own  property 
in  any  way  she  chose,  while  the  proper^ 
held  in  trust  for  her  for  her  life  could  m 
disposed  of  by  her  only  by  will ;  and  that 
therefore  the  more  reasonable  inference  was 
that  she  referred,  by  the  words  **full  testa- 
mentary power,"  to  the  will  of  her  mother, 
rather  than  to  her  own  recently  acquired 
legal  capacity,  though  a  married  woman,  to 
make  a  will,  as  to  the  property  in  which  she 
did  not  haye  merely  a  life  estate  with  a 
power  of  appointment. 

By  the  will  and  codicil  of  Mrs.  Calhoun, 
the  following  bequests  or  legacies  were  left 
to  Mrs.  Glemson :  (1)  a  bequest  for  life  of 
three  fourths  of  the  bond  and  mortga^  debt 
due  by  Andrew  P.  Galhoun ;  (2)  a  deyise  and 
bequest  for  life  of  certain  real  estate,  furni- 
ture and  other  personal  property  mentioned 
in  the  second  clause  of  the  will  and  in  the 
second  clause  of  the  codicil ;  (8)  a  share  for 
life  in  a  part  of  the  residuary  estate  left  after 
the  payment  of  debts ;  (4^  a  share  for  life  in 
the  remainder  of  such  residuary  estate,  if  her 
grandsons  should  die  under  age  and  without 
issue;  (5)  her  grandmother's  portrait.  All 
of  these  legacies,  except  such  portrait,  were 
made  to  Mrs.  Glemson  for  her  life.  In  regard 
to  the  portrait,  as  Mrs.  Galhoun  died  in  July, 
1866,  and  Mr.  and  Mrs.  Glemson  were  then 
both  of  them  Hying,  the  rights  of  Mr. 
Glemson  under  the  common-law  rule  im- 
mediately attached  to  the  protrait,  and  it 
became  at  once  his  personal  property.  The 
legacies  to  Mrs.  Glemson  or  for  her  benefit 
were  all_personal  property  at  the  time  of  her 
death.  The  fifth  clause  of  the  codicil  to  the 
will  of  Mrs.  Galhoun  directs  that  if  Fbri 
Hill,  the  property  in  question,   should  be 
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purchased  with  the  bond-and-morU^ge  debt, 
the  property  so  purchased  shoula  ^'oe  con- 
sidered and  held  to  be  in  the  place  of  and 
the  same  as  the  aforesaid  bond  and  mortgage, " 
and  should  **  pass  under  this  codicil  as  if  the 
same  were  stul  in  the  form  of  said  bond  and 
mortgage  ;**  that  is  to  say,  should  pass  to 
Mrs.  CTemson  and  her  daughter  Floride,  as 
[587]  tije  '^  aforesaid  bond-and-mortgage  debt  is 
directed  to  be  divided  between  them."  In 
her  will  and  codicil,  Mrs.  Calhoun  speaks  of 
the  provisions  made  for  Mrs.  Clemson  as 
*  bequests"  and  also  as  the  ''property"  given 
to  her. 

At  the  time  Mrs.  Olemson's  will  was  made, 
the  court  had  ordered,  in  July,  1871,  the 
sale  of  the  Fort  Hill  property  to  satisfy  the 
mortgage  debt,  which  then  amounted  to  over 
$65,^.  It  was  manifest  that  the  property 
would  have  to  be  purchased  by  the  mortga- 
gees ;  but  as,  in  fact,  it  had  not  been  pur- 
chased when  the  will  was  made,  the  mort- 
BAge  debt  was  still,  under  the  will  of  Mrs. 
Calhoun,  a  legacy  of  personal  property,  and 
would  be  spoken  of  properly,  in  tne  will  of 
Mrs.  Clemson,  as  a  legacy  to  which  she  was 
entitled  under  the  will  of  her  mother.  More- 
over, by  the  terms  of  that  will,  the  invest- 
ment in  the  Fort  Hill  property  was  still  to 
be  considered  as  personal  property. 

Mrs.  Clemson*s  distributive  share  in  her 
lister's  estate  was,  at  the  time  Mrs.  Clemson 
made  her  will,  of  small  value,  as  she  ulti- 
matelv  received  from  it,  at  nuwt,  only  $601.94. 
Her  share  in  her  brother's  estate  was  at  that 
time  also  small,  amounting  only  to  $120.49, 
although,  in  fitct,  she  received  $160.  This 
was  all  the  property  which  she  had,  or  sup- 
posed she  had,  when  she  made  her  will,  and 
all  that  she  intended  to  dispose  of. 

The  rents  which  had  accumulated  on  the 
Fort  Hill  property  before  it  was  sold  under 
the  decree  of  foreclosure  did  not  belong  to 
Mrs.  Clemson.  but  belonged  to  the  estate  of 
Andrew  P.  Calhoun,  the  mortage  debtor ; 
and  when  they  were  received  by  Mr.  Clemson 
in  part  payment  of  the  debt  thev  were  to  be 
held  bv  nim  as  trustee  of  Mrs.  Clemson  under 
the  will  and  codicil  of  Mrs.  Calhoun. 

Puttinfir  ourselves  in  the  position  occupied 
by  Mrs.  Clemson  when  she  made  her  will, 
as  we  are  authorized  to  do,  in  view  of  the 
circumstances  then  existing,  in  order  to  dis- 
cover from  that  standpoint  what  she  intended 
{Blake  v.  Hawkins,  fi^  U.  8.  815,  824  [25 : 
189,  141]  ;  PosaethwaiU'9  Appeal,  68  Pa.  477, 
480;  MeCaU  v.  MeOaU,  4Rich.  Eq.  448,  455; 
Scaifi  V.  Thornton,  15  8.  C.  887,  857 ;  Clark 
V.  dark,  19  8.  C.  845,  848,  849) .  we  are  of 
opinion  that  the  will  of  Mrs.  Clemson  was 
intended  by  her  to  be,  and  was,  a  full  exe- 
cution of  the  power.  8he  was  entitled  to 
bequests  and  levies  under  the  will  and 
H^M]  codicil  of  Mrs.  X)alhoun,  which  they  spoke 
of  as  "propertT,*  and  which  Mrs.  ulemson 
was  authorized  to  dispose  <rf  as  aha  pleased. 
It  was  lawful  for  her  to  execute  such  poww 
in  favor  of  her  husband.  The  intereit  to 
which  the  power  applied  was  at  the  tima  per- 
sonal property,  and  was  a  legacy  or  baqoest 
Her  will  refers  to  the  fact  that  she  la  wititled 
to  leffacies  under  the  will  of  hff  mother,  and 
to  a  distributive  share  in  the  estates  ac  her 
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sister  and  her  brother.    This  is  the  property 
which  she  believed  she  had ;  this  is  what  she 
really  had ;  and  this  is  what  she  intended  U> 
dispose  of  by  her  will.    The  will,  therefore, 
in  referring  to  the  levies   to  which  ehe  ia 
entitled  imder  the  will  of  her  mother,    refers 
expressly  to  the  subject  matter  of  the  power. 
The   second   article  of  the  codicil   to  the 
mother's   will,   after  bequeathing    to   Mrs. 
Clemson,  for  life,  the  three-fourUis  interest 
in  the  bond-and-mortgaKe  debt,  gives  her  the 
power  **to  dispose  of  this  beauest,"  thus  ap- 
plying that  word  to  the  remainder  whidi  the 
daughter  took  no  interest  in,  but  merely  a 
power  to  dispose  of ;  and  Mrs.   Clemson,  ixk 
using  the  word  "legacies,"  must  have   in- 
tended to  include  the  interest  in  remainder, 
which  her  mother  had  called  a  "bequest" 

As  to  the  legacy  of  the  three- fourths  in- 
terest for  life  in  the  bond-and-mortgage  debt, 
she  had  only  a  power  of  appointment.  Her 
property  in  it  had  only  that  extent ;  but  it 
had  that  extent ;  and  to  that  extent  ^e  re- 
garded it  as  her  property,  which  consisted  of 
uie  right  to  the  use  of  ft  for  her  life  and  of 
the  power  of  disposing  of  it  by  her  will. 
The  statement  that,  notwithstanding  her 
oCverture,  she  had  **  full  testamentuy  power 
to  dispose  of  the  same,"  refers  to  the  fact 
that,  although  she  was  a  married  woman,  she 
had  power  to  dispose  of  the  same  by  a  will, 
such  power  being  given  to  her  by  the  will 
of  her  mother.  'The  expression  has  the 
same  meaning  as  if  it  had  read  ''full  power 
to  dispose  of  the  same  by  will." 

This  power  so  to  dispose  of  the  subject  of 
the  power  created  by  the  will  of  her  mother 
she  possessed  fully,  without  the  aid  of  the 
provision  of  the  Constitution  and  legislation 
of  South  Carolina  enabling  married  women 
to  dispose  of  their  own  propertv  by  will,  [M9J 
because  without  a  statute  ox  that  Kind  mar- 
ried women  could  alwa^rs  execute  powers  of 
appointment.  The  provision  of  the  Consti- 
tution and  Statute  miffht  have  been  necessary 
to  authorize  her  to  dispose  by  will  of  her 
distributive  shares  of  the  estates  of  her  sister 
and  her  brother ;  but  with  her  <>ower  to  dis- 
pose of  such  shares  bv  her  will  we  are  not 
here  concerned.  By  the  Constitution,  adopted 
in  1868,  and  the  legislation  in  pursuance 
thereof,  Mrs.  Clemson  had  as  full  legal 
capacitry  to  make  a  will  as  if  she  were  a 
feme  iole,  and  she  needed  no  other  power 
to  enable  her  to  do  so.  Her  mother  died  in 
1866,  and  the  power  conferred  by  that  will 
and  codicil  upon  Mrs.  Clemson  was  conferred 
upon  her  as  a  married  woman,  and  was  after- 
wards exercised  by  her  as  a  married  woman. 

We  then  come  to  the  following  language 
in  the  will:  "I  will,  devise  and  bequeath 
the  entire  property  and  estate  to  which  I  am 
now  in  any  wise  entitled  and  which  I  may 
hereafter  acquire,  of  whatever  the  same  may 
oonaisti  to  my  beloved  husband,  Thomas  O. 
Cinnmm,  abaolutely  and  in  fee  simple." 
Oatdde  of  her  interest  in  the  bond  and  mort- 
nga  on  the  property  in  question,  to  which 
sba  waa  entitled  aa  a  legacy  under  the  will 
of  her  mother,  she  had  practically  no  prop- 
erty, ber  interest  in  her  orother's  and  sister's 
estates  being  of  such  small  value.  Unless, 
therefore,  l^  referring  to  legacies  under  the 
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will  of  ber  mother,  she  refers  to  the  interest 
in  the  bond  and  mortgage,  all  that  she  could 
refer  to  as  having  come  to  her  under  the  will 
of  her  mother  would  be,  at  most,  tbe  oil 
portrait  of  her  grandmother.  It  cannot  be 
reasonably  supposed  that  that  is  the  proper 
construction  of  the  will.  As  for  the  interest 
or  income  she  had  deriyed  during  her  life 
from  the  bond-and-mortgage  property,  the 
moment  it  was  received  it  became  ner  prop- 
erty ;  and  it  could  not  properly  be  regarded 
as  covered  by  the  expression  of  legacies  to 
which  she  was  entitled  under  the  will  of  her 
mother. 

The  question  of  the  execution  of  a  power  is 
very  fully  discussed  by  Mr.  Justice  Story  in 
Bklgge  v.  Miles,  1  Story,  426.  The  rule  laid 
down  in  that  case  is  that,  if  the  donee  of  the 
power  intends  to  execute  it,  and  the  mode  be 
in  other  respects  unexceptionable,  that  inten- 
1590]  tion,  however  manifested,  whether  directly 
or  indirectly,  positively  or  by  just  Implica- 
tion, will  make  the  execution  valid  and  op- 
erative ;  that  the  intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that 
the  transaction  is  not  fairly  susceptible  of 
any  other  interpretation,  but  if  it  be  doubt- 
ful, under  all  the  circumstances,  then  that 
doubt  will  prevent  it  from  being  deemed  an 
execution  of  the  power ;  and  tmit  It  is  not 
necessary,  however,  that  the  intention  to  exe- 
cute the  power  should  appear  by  express 
terms  or  recitals  in  the  instrument,  but  it  is 
sufficient  that  it  appears  by  words,  acts  or 
deeds  demonstrating  the  intention.  Judge 
Story  states,  as  the  result  of  the  English  au- 
thorities, that  three  classes  of  cases  have 
been  held  to  be  sufficient  demonstrations  of 
an  intended  execution  of  a  power :  (1)  where 
there  has  been  some  reference  in  the  will,  or 
other  instrument,  to  the  power ;  (2)  or  a  ref- 
erence to  the  property,  vniich  is  the  subject 
on  which  it  is  to  be  executed ;  (8)  or  where 
the  provision  in  the  will  or  other  instrument, 
oxecuted  by  the  donee  of  the  power,  would 
otherwise  m  ineffectual,  or  a  mere  nullity ; 
in  other  words,  it  would  have  no  operation, 
oxcept  as  an  *  execution  of  the  power.  The 
rule  thus  stated  was  referred  to  with  ap- 
proval by  this  court  in  Blake  y.  Edwkine,  98 
U.  8.  815,  826  [25:  180, 141],  and  in  Warner 
y.  Oonneetieut  Mutual  Life  Ine,  €h,,  100  U. 
8.  857.  866  [27:  062,  065]  ;  by  the  Ck>urt  of 
Appeals  of  New  York,  in  White  y.  BUki,  88 
N.  Y.  888,  802 ;  and  by  the  Supreme  Court 
of  Illinois,  in  Funk  v.  JE^lesUm,  02111.  515, 
•688,  580,  547.  See  also  Meeker  v.  BreintnaU, 
^  N.   J.   £q.  845. 

Nor  is  the  rule  different  under  the  decfsions 
of  the  courts  of  South  Carolina.  Hojikine  v. 
Maseyck,  Rich.  Eq.  Cas.  268;  Poreher  v. 
Danid,  12  Rich.  Eq.  840 ;  Bo^  v.  SaUerwhiU, 
10  S.  C.  45 ;  BOderback  v.  Boyee,  14  8.  C. 
^28 ;  Moody  v.  Tedder,  16  8.  C.  557. 

The  counsel  for  the  appellant  relies  with 
fireat  confidence  on  the  case  of  Bilderbaek  v. 
Ihyce,  supra,  where  real  estate  was  devised 
by  a  father  to  trustees,  to  permit  his  son  to 
take  the  income  for  life,  with  remainder  to 
«uch  persons  as  the  son  by  his  will  might 
Mpoint,  and,  in  default  of  appointment,  to 
the  children  of  the  son.     The  son  by  his  will 


gave,  devised  and  bequeathed  "all  the  rest 
and  residue  of  my  estate,  whatever  and 
wherever,"  to  persons  named,  bat  did  not 
mention  the  power  or  the  trust  property.  Ht  [SBl ; 
had  real  estate  in  his  own  right.  The  ooart 
held  that  there  was  no  execution  of  the  power, 
on  the  ground  that  the  will  disposed  in  gen- 
eral terms  of  the  whole  estate  of  the  donee 
of  the  power,  without  any  reference  in  tenna 
to  the  power  or  the  proper^,  and  that  the 
donee's  own  property  satisfied  the  terms  of 
the  will.  The  land  to  which  the  power  re- 
lated was  not  mentioned  in  the  will,  nor  was 
the  power  referred  to,  and  the  terms  of  the 
will  were  satisfied  by  the  property  which  the 
son  left,  without  including  that  as  to  which 
the  power  existed.  But  the  court  cites  with 
approval  the  case  of  Blagge  v.  Miles,  supra, 
and  quotes  the  passage  from  it  before  referred 
to,  and  takes  as  its  guide,  as  the  result  of  all 
the  American  authorities,  the  principle  thai 
''the  intention  to  execute  must  be  apparent 
and  clear,  so  that  the  transaction  is  not  fairly 
susceptible  of  any  other  interpretation. " 

In  the  subse<iuent  case  of  Moody  v.  Tedder, 
supra,  one  Grig^,  by  his  will,  devised  and 
bequeaUied  to  his  wife,  for  life,  all  his 
property,  both  real  and  personal,  empowering 
her  to  use  and  dispose  of  so  much  of  it  as 
might  be  necessary  for  her  comfortable  sap- 
port  and  maintenance,,  in  such  style  and 
maimer  as  she  might  see  fit,  and  gave  what- 
ever portion  might  be  remaining  of  the 
property  after  the  death  of  his  wife  to  the 
wife  of  one  Tedder.  The  widow  of  Oriega, 
for  a  consideration,  conveyed  to  Tedder  allher 
''interest  and  life  estate"  in  the  "property 
left  to  me  for  life"  by  the  will  of  Griggs. 
It  was  held  that  the  widow  of  Grien,  as 
life  tenant,  had  an  absolute  power  of  dispos- 
ing of  the  property,  and  that  the  conveyance 
to  Tedder  carried  not  only  the  life  estate  bat 
also  the  power  of  disposal,  and  must  be  re- 
ferred to  the  power  which  the  widow  pos- 
sessed, whether  it  purported  to  be  an  execu- 
tion of  the  power  or  not.  The  view  of  thecooxt 
was  that,  as  the  words  of  the  conveyance 
were  "all  my  interest  and  life  estate,"  and 
as  Mrs.  Griggs  had,  besides  the  life  estate, 
no  other  interest  in  the  property,  and  as  ex- 
press reference  was  made  to  the  property  as 
to  which  the  power  existed,  bv  describing  it 
as  *^roperty  left  to  me  for  life"  by  the  will 
of  Griggs,  her  deed  must  be  consid^ed  ss 
conveying  all  her  rights  in  the  estate,  in- 
cluding her  power  of  disposal,  although  the 
conveyance  made  no  reference  in  terms  to 
such  power.  The  court  said  that  while  it 
was  true  that  the  word  "  interest"  was  not  ths 
technical  term  to  express  the  idea  of  a  power, 
it  was  broad  enough,  in  its  ordinary  acoep-  ''Stf  * 
tation,  to  cover  it,  and  that  the  conveyance 
was  intended  to  include  such  power.  The 
opinion  added  that  the  questicm  of  the  exe- 
cution of  a  power  was  one  of  intention,  and 
it  then  cited  the  case  of  BUderiMiek  v.  Bopee, 
supra,  as  establishing  the  principle,  that  *  if 
the  devisee  of  the  power  intends  to  execute  iU 
that  intention,  however  manifested,  whether 
directly  or  indirectly,  positively  or  by  Just 
implication,  will  nuike  the  execution  valid 
and  operative,"  althou^  "the  intention  Is 
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execute  the  power  must  be  apparent  and  clear, 
80  that  the  transaction  is  not  fairly  sosoepti- 
ble  of  any  other  interpretation. " 

In  the  present  case,  the  will  of  Mrs.  Clem* 
son  recites  that  she  is  entitled  to  legacies 
under  the  will  of  her  mother.  It  refers  to 
bequests  left  to  her  for  life,  with  the  power 
of  disposition.  It  thus  refers  to  the  power 
and  also  to  the  property  which  is  the  subject 
of  the  power,  namely,  the  legacies  left  to 
her  in  her  mother's  will.  Furthermore,  the 
statement  in  the  will  of  Mrs.  Clemson  that 
she  has  full  testamentary  power  to  dispose 
of  those  legacies  is,  in  fiew  of  the  fact  that 
the  will  of  her  mother  doef  give  her  the 
power  to  dispose  of  those  legacies  as  she 
pleases,  an  express  and  direct  reference  to 
such  power,  b^use,  under  the  Constitution 
and  Statute  of  South  Carolina,  in  force  at  the 
time  Mrs.  Clemson  made  her  will,  she  could 
have  disposed  by  will  of  any  other  property 
which  she  had,  without  the  aid  of  any  spec- 
ial power  to  do  so.  Her  will  then  states 
that  she  wills,  devises  and  bequeaths  to  her 
husband,  absolutely  and  in  fee  simple,  "the 
entire  property  and  estate  to  which  I  am  now 
in  any  wise  entitled,  and  which  I  may  here- 
after acquire,  of  whatever  the  same  may  con- 
sist. "  She  does  not  here  say  **  my  property  and 
estate, "  but  the  language  she  uses  is  adequate 
to  include  not  only  what  was  her  own  in  fee 
simple  and  in  full  right,  but  also^  all  that 
in  which  she  was  interested,  or  over  which 
she  had  any  control.  The  words  **  in  any  wise 
entitled''  are  sufficient  to  cover  not  only  prop- 
erty whidi  she  held  in  her  own  full  ri^ht, 
but  also  property  which  she  held  in  a  limited 
right  under  her  mother's  will.  The  word 
•'property*  was  the  very  word  used  by  her 
mother  in  describing,  in  her  will  and  codicil, 
the  estate  and  interest  which  she  had  given 
to  Mm.  Clemson.  Thus,  in  clause  20  oi  the 
will  of  Mrs.  Calhoun,  which  gives  to  Mn, 
Clemson  for  life  a  share  in  the  residue  of  the 
estate,  she  speaks  of  ''the  property"  given  to 
Mrs.  Clemson  in  that  clause  and  in  the  second 
clause  of  the  will,  the  latter  clause  contain- 
ing only  a  devise  and  bequest  to  Mrs.  Clem- 
son for  life  of  certain  real  estate  and  personal 
property.  Therefore,  Mrs.  Clemson,  in  using 
the  words  "the  entire  property  and  estate  to 
which  I  am  now  in  any  wise  entitled, "  must 
be  regarded  as  referring  to  that  in  respect  to 
which  she  had  the  power  of  disposition  by 
the  will  of  her  mother.  Otherwise,  we  have 
the  case  of  a  reference  to  legacies  left  to  Mis, 
Clemson  under  her  mother's  will,  and  to 
her  power  of  disposing  of  tiiem,  which  is 
meaningless  unless  the  language  of  the  devise 
and  bequest  which  follows  covers  the  prop- 
erty in  rej^rd  to  which  she  had  such  power 
of  disposition.  At  the  time  of  her  death,  in 
September,  1870,  she  had  received  all  that 
she  was  entitled  to  receive  from  the  estates 
of  her  sister  and  her  brother,  and  there  was 
nothing  then  left  except  the  property  which 
had  come  to  her  under  her  mother's  will, 
namely,  the  interest  in  the  bond  and  mort- 
gage and  the  portrait  of  her  grandmother. 

I%edeereecf&4  (Xnuii  Churtwu right,  and 
Uii  ^fflrmed. 
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Deerm  Offcdnit  a  minor,  how  map  be  attaeked~~ 
$eeond  appeal— or  biU  cf  rwiew,  esffeet  cf—do- 
eree  abeoCute — it^ant,  when  hound  by  decree — 
eubeequent  mUt  to  §et  aside  decree  eerviee  tin- 
neeeasary  on  infant  drfendant  in  eroeeeuit^ 
where  eu^ect  matter  ie  earns  ae  in  the  original 
euit—who  map  institute  evit  in  behalf  of  in- 
fant—bond  for  costs— authority  to  sue— au- 
thority €f  guardian  ad  litem — waiver  qf  bond 
—simulated  ease— fraud  and  collusion— Illi- 
nois law — competent  witness — notice  qf  eom- 
mission — rehearing, 

h  In  HUdoIs,  a  decree  against  a  minor  is  subject 
to  attack,  by  an  origlDal  bill,  upon  the  ground  of 
error  apparent  upon  the  record,  want  of  juris- 
diction or  fraud. 

2.  Where  a  decree  of  the  inferior  court  was  ren- 
dered in  coBformltj  with  the  mandate  of  the 
Supreme  Oourt  of  Illinois,  it  is  beyond  the  con- 
trol of  the  latter  oourt  when  questioned  upon  a 
second  appeal  in  the  same  case. 

8.  The  same  principle  applies  where  a  party,  instead 
of  prosecuting  a  seoondappeaL  attempts  by  a  bill 
of  review,  or  by  a  new  bill  in  the  nature  of  a  bill 
of.  review,  to  reach  errors  apparent  upon  the 
face  of  the  record. 

i.  By  the  practice  in  chancery  in  Illinois,  a  decree 
against  an  infant  is  absolute  in  the  first  instance. 

6.  Where  an  infant,  by  his  vroehein  amy,  prose- 
cuted an  appeal  to  the  Supreme  Oourt  of  Illinois 
from  the  original  decree  rendered  in  a  suit 
brought  by  him,  and  appeared  by  guardian  ad 
Utem  to  an  appeal  in  the  cross-suit,  he  is  as  much 
bound  by  the  action  of  that  court,  in  respect  to 
mere  errors  of  law,  not  involving  jurisdiction,  as 
if  he  had  been  an  adult  when  the  appeal  was 
taken. 

a.  In  a  subsequent  suit  brought  by  the  infant  to 
set  aside  such  decree  and  to  declare  it  void  as 
to  him,  no  inquiry  can  be  made  in  respect  to  er- 
rors of*  law  apparent  on  the  record,  that  do  not 
involve  jurisdiction  of  the  original  suit  brought 
by  the  plaintiff  when  an  infant. 

7.  Where  an  infant  complainant  in  an  original 
suit  is  a  defendant  in  a  cross-bill,  he  is  in  court, 
by  his  original  bill,  and  process  is  not  required 
upon  a  cross-bill  against  him  in  the  same  suit, 
when  the  matter  in  respect  to  which  the  plain- 
tlflS  in  the  cross-bill  sought  relief  was  embraced 
by  the  original  bilL 

8.  When  the  subject  matter  of  the  original  bill 
filed  by  the  infant  was  the  title  and  ownership  of 
property  conveyed  by  a  deed,  under  which  the 
plaintiff  claimed  title,  and  the  allegations  of  the 
cross-bill  related  to  that  property  and  demanded 
that  the  trust  created  by  the  deed  be  declared  and 
ownership  established  under  the  trust,  although 
the  cross-bill  alleged  additional  facts,  the  subject 
matter  of  the  cross-bill  was  germane  to  that  of 
the  original  bilL 

NoTB.-B(n  of  review:  nahsre  of;  when  may  bs 
Immoht;  who  may  maintain:  time  wUMn  which  to 
he  brxmohl;  what  it  Oiouid  eontailn.  See  note  to 
Bank  of  U.  8.  v.  Ritchie,  8:  800. 

When  may  he  brought,  and  for  whaL  Bee  note  to 
SheltonT.yanKleeck,S7:  8881 
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H  In  Moh  MHi  tt  was  not  emmtkaX  to  the  juris- 
dletloa  of  tho  ooort  that  there  should  haye  been 
•srrtoe  of  inooess,  aotusl  or  oonstraottTO,  apon 
the  orosi-MU  sgsfaMt  the  infsnl 

10.  A  orosi-lifll  Is  inroper  whenerer  the  defend- 
anti,  or  any  or  either  o<  them«  hare  equities  aiis- 
inir  out  of  the  subject  matter  of  the  oriflrtnal 
suit,  which  entitle  them  to  afflnnatlTe  reUef, 
which  they  cannot  obtain  in  that  suit 

2L  Where  the  infantissoyoungas  to  be  incapable 
of  maldnff  a  selection  of  a  person  to  represent 
him,  the  oourt,  in  fftYor  of  infants,  will  permit 
any  person  io  institute  suit  in  his  behalf,  exerois- 
!nir«  however,  discretion  to  prerent  any  abuse  of 
ttiat  right. 

1M.  The  right  to  bring  the  suit  does  not  depend 
upon  the  execution  of  a  bond  for  costs,  although, 
according  to  the  letter  of  the  statute,  the  next 
friend  may  be  required  to  give  such  a  bond. 

0.  It  is  not  necessary  to  the  jurisdiction  of  the 
oourt  that  the  next  friend  should  exhibit  with  the 
bm  eyidence  of  special  authority  to  bring  it  as 
next  friend.  His  own  affldayit  that  he  is  the  next 
friend  of  the  infant  is  sufficient. 

U.  The  rule  thata  next  friend  or  guardian  adKtam 
cannot,  by  admisiions  or  stipulations,  surrender 
the  rights  of  the  infant,  does  not  preyent a  guard> 
lan  ad  UUm  or  proehsifi  amy  from  assenting  to 
ittoh  arrangements  as  will  facilitate  the  determi* 
aation  of  thecasein  which  the  rlghtsof  tha  in- 
flsnt  are  InyOlyed. 

11^  A  ooDsent  by  the  next  fMend  or  guardian  ad 
UUm  that  a  case  be  heard  In  a  particular  division 
of  the  Supreme  Oourt  of  l^nds  did  not  prejudioe 
the  substantial  rights  of  the  infant,  althougli.  In 
the  abseoce  of  consent,  the  supreme  court,  sit- 
ting in  one  division,  cannot  take  cogniance  of  a 
case  from  another  division. 

M.  The  waiver  by  the  infants  guardian  ad  lUem 
and  next  friend  of  a  bond  by  Uie  opposite  party 
upon  his  appeal— the  latter  having  waived  an  ap- 
peal bond  on  his  part^nlld  not  affect  the  juris- 
diction of  the  oourt. 

17.  If  the  original  and  cross-bills  were  not  a  gen- 
uine case,  but  were  contrived,  and  the  proceed- 
ings were  conducted  for  the  purpose  of  depriv- 
ing an  infant  of  his  estate,  without  bringing 
attention  to  the  real  merits  of  his  claim  to  the 
property  in  dispute,  the  decree  in  such  case  would 
not  constitute  an  obstacle  in  the  way  of  giving 
relief  to  the  infant. 

U.  That  the  attention  of  the  court  was  not  spe- 
cially called  in  the  former  suit  to  the  points  now 
made  against  the  theory  of  a  trust  advanced  in 
bc^f  of  the  opposite  party  does  not  show  fraud 
or  collusion.  The  absence  from  the  opinion  of 
ttiat  oourt  of  any  reference  to  it  does  not  prove 
that  the  guardian  ad  Utem  and  next  friend  failed 
to  make  the  point,  or  that  he  purposely  avoided 
aHusion  to  it. 

Ul  By  the  laws  of  HUnols  In  force  when  the  depo- 
sition in  this  case  was  taken,  a  husband  was  com- 
petent to  testify  for  or  against  his  wife  In  cases 
where  the  litigation  was  oonoeming  the  separate 
property  of  the  wife. 

One  was  a  competent  witness,  who  had  no  in- 
terest adverse  toeltber  party,  whose  interest  in 
the  property  was  recognised  by  all  the  parties. 
Tlie  fact  that  she  was  a  party  to  the  suit  did  not, 
of  Itself,  disqualify  her  as  a  witn< 


fL  The  statutory  i»oyision  requiring  ten  days*  no- 
tice for  the  suing  out  of  aoommlssion  to  take  dep- 
ositions might  be  waived  by  the  guardian  adUtsei 
or  next  frleod  without  the  Imputation  upon  him 
«f  fraud  or  collusion,  nor  are  fraud  and  coUusion 
to  be  imputed  to  him  because  he  did  not,  after 
his  appototment,  file  oross-interrogatorles,  when 
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oross-lnterrogatorles  were  filed  by  another  par^ 
and  were  of  the  most  searching  oharaoter. 

28.  Hie  mere  failure  of  the  guardian  odittemanft 
next  friend  to  apply  for  a  rehearing  does  not 
raise  any  presumption  of  Inlldelitj  to  his  trusL. 

[No.  176.] 

Anm^dJan.  8,9. 1890.    Dtdded  April  7, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Uoort 
of  the  United  States  for  the   NortherQ. 
District  of  Illinois  dismissing,  for  want  of 
equity,  a  suit  brought  to  declare  certain  pro 
ceedings  in  the  courts  of  Illinois  erroneous, 
fraudulent  and  void  as  to  plaintifF  and  to 
restore  certain  real  estate  to  him.    AJbrmsd. 

The  facts  are  stated  in  the  opinion. 

Mean.  Ljmaji  Tmmlmll  and  Joka  P*. 
WnsoBf  for  appellant : 

A  minor  may  file  a  bill  to  impeach  a  decree 
procured  bj  fraud,  or  for  eiior  appearing: 
upon  the  face  of  the  decree. 

LaydY.  MaUme,  28  HI.  48;  Kuekenbeiser  t. 
Beekert,  41  HI.  172 ;  Hen  y.  Vm,  62  Dl.  478^ 
IMfyd  y.  Kirkieood,  112  HI.  829 ;  Story.  £q. 
PI.  8427;  QooehY.  Oreen,  102111.  610;  Wright 
y.  Miller,  1  Sandf .  Ch.  120. 

The  demurren  admit  the  fraud,  collusion 

ji  falsification  of  the  record  as  charged,  and> 
should  have  been  overruled. 

Tlie  original  suit  of  Henry  W.  Kingsbury, 
an  infant  seven  years  of  age,  commenced  by 
Ck)Tydon  Beckwlth,  as  his  next  friend,  waa- 
instituted  without  authority  of  said  izifant, 
without  filing  the  bond  required  by  the  stat- 
ute, and  gave  the  court  no  Jurisdiction  tO' 
pass  upon  his  rights. 

Rev.  Stat.  1845,  chap.  47,  %  18 ;  Lathen  y. 
FUh,  4  Lans.  218 ;  Gray  y.  Larrimore,  4  Sawy. 
688. 

The  cross-bill  of  Buckner  and  wife  was,  in* 
fact,  an  original  bill.    It  was  not  germane  to- 
the  original  suit,  and  the  circuit  court  bad- 
no  Jurisdiction  oi  the  same  without  the  serv- 
ice of   process    upon   the  minor.     The  ap- 
pointment of  Beckwith  guardian  ad  Utem  of 
the  minor,  who  had  no  notice  of  the  cross- 
suit,  on  motion  of  the  complainants  therein, 
was  error,  and  did  not  give  the  circuit  court 
jurisdiction  to  devest  the  minor  of  his  reak 
estate. 

Campbdl  y.  Oarr^^,  68  III.  462 ;  MeDer- 
maid  v.  Russell,  41  111.  490 ;  mckenbotham  v. 
Blaekledge,  54  HI.  816 ;  Wright  y.  Miller,  t 
Sandf .  Ch.  128 ;  Walker  v.  HaUeU,!  Alti,  ^:9'^ 
Oraham  y.  SutieU,  6  J.  J.  Marsh.  45 ;  Prcri- 
denee  Rubber  Co.  y.  Qoodgewr,  76  U.  S.  9  Wall. 
809  (19:  589). 

The  Supreme  Court  of  Illinois  in  the  Cen- 
tral Grana  Division  had  no  Jurisdiction  of 
the  appeal  from  the  decree  of  the    Circuit 
Court  of  Cook  County,  except  by  consent  of 
parties. 

Const.  1870,  art.  6,  §  8;  Starr  &  Curtis' 
SUt.  181 ;  People  y.  VermiUon  Chuntv,  40  HI. 
125;  Owenev,  MeKeths,  10  HI.  79:  OifarthY. 
AdafM,  11  HI.  52. 

Neither  an  infant,  nor  his  guardian  acf 
litem,  could  by  consent  confer  Jurisdiction  on* 
a  court  which  would  not  otherwise  have  It. 

RhoadBY.  Rhoadi,^Jl\.  2S» ;  EnoiY.  Oaprn, 
12  HI.  255;  Bank  cf  U.  8.  v.  Bitekie,  88  U. 
8.  8 Pet.  128  (8:  891)  ;  FUeher  y.  FUcher,  6* 
HI.  281 ;  1  Dan.   Ch.  Pr.   «170,  and  nUee; 
Wright  Y.  mOer,  1  Sandf.  Ch.  108. 
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It  was  not  competent  for  the  guardian  ad 
Mem  to  waive  the  giving  of  an  appeal  bond 
t>7  the  croflB-oomplainants  on  their  appeal  to 
the  supreme  court,  and,  even  if  it  were  in 
the  power  of  the  guardian  ad  Utem  to  waive 
it,  tne  supreme  court  had  no  Jurisdiction  to 
^entertain  the  appeal  without  such  bond. 

Rev.  But  1846,  chap.  88,  g  47 ;  Gross' 
c6tat.  1871,  p.  618;  Simptan  v.  Akxamder,  10 
111.  260 ;  (Msa(^,  P.  dh  8,  W.  B.  Oo,  v.  TVtM- 
4ee9  qf  ManeiUet,  104  111.  01 ;  United  Statet  v. 
Ourry,  47  U.  8.  8  How.  108  (12 :  888) ;  27^ 
Lw^  V.  United  SUUee,  76  U.  8.  8  Wall.  809 
(10 :  894)  ;  Waehington  Chunip  v.  Dwrant,  74 
TJ.  8.  7  Wall,  m  (19:  184)  ;  VtUaboloe  v. 
United  8UUe$,  4n  U.  8.  8  How.  81  (12:862); 
Lewi$Y.  Shear,  98  HI.  121 ;  Pagey,  People,  99 
HI.  418;  ProteeU(mL.  Im.  Oo.  v.  Fbote,  79 HI. 
:861. 

The  decisions  of  the  Supreme  Court  of  Illi- 
Aois  in  assumed  appeals  cannot  be  set  up  in 
bar  or  be  used  as  evidence  against  the  appel- 
lant in  this  case,  when  it  is  made  to  appear 
that  the  supreme  court  did  not  have  JuztBdic- 
tion  of  saia  appeals. 

Harrie  v.  Hardman,  66  U.  8.  14  How.  887 
(14 :  446)  ;  Borden  v.  Fitch,  16  Johns.  141 ; 
MoUingwxyrih  v.  Ba/rbcwr,  29  U.  8.  4  Pet  487 
<7:  922). 

It  was  error  for  the  guardian  ad  Utem  to 
waive  anj  of  the  rights  of  the  minor,  or  to 
Allow  the  introduction  of  illegal  and  incom- 
petent evidence  in  support  of  the  cross-bill, 
without  objection. 

OtwrtwrigM  v.  Wiee,  14  HI.  417;  FUeherr. 
FUcher,  64  HI.  281. 

The  testimony  of  Simon  Buckner  and  Jane 
C  Kingsbury,  parties  to  the  cross-bill,  and 
interested  in  tiie  result  of  the  suit,  and  upon 
which  the  supreme  court  based  its  decision, 
was  incompetent,  and  it  was  the  dutv  of  the 
guardian  ad  Utem  to  have  objected  to  the 
same. 

Laws  1867, 188,  g  2;  Gross'  Stat.  1871,  874; 
Beewe  v.  Berr,  69  111.  81. 

The  whole  record  shows  that  the  rights  of 
the  minor  were  not  presented  to  the  court ; 
that  the  decree  against  him  upon  the  cross- 
bill was  the  result  of  negligence ;  that  tlie 
«ntire  proceedings  in  both  the  circuit  and 
supreme  courts  were  a  contrived  case,  carried 
on  by  the  waiver  of  the  infant's  rights,  and 
are  not  binding  upon  the  infant, -because 
there  was  no  earnest  controversy. 
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Misetmn  Pae,  B,  Co,  111  U.  8.  606  (28 :  498) 
Mr.  W.  C.  Gondjr*  for  appellees : 
A  bill  to  set  aside  a  judgment  of  a  court 
of  last  resort  for  errors  apparent  on  the  face 
of  the  record  cannot  be  maintained  in  a  lower 
court,  and  'where  it  is  also  because-  of  newly 
discovered  evidence,  the  leave  of  the  court 
rendering   the  judgment  must  first   be  ob- 
tained. 
8<mauvrd  v.  BueeeU,  67  U.  8.  16  How.  670 
14 :  651)  ;  Bicker  v.  P&weU,  100  U.    8    106 
25:  627)  ;  Lube,    Eq.    PI.  (Wheeler's  ed.) 
177;  Story,  Bq.  PI.  (9th  ed.)  §408;  Denni- 
eon  V.  Ooehring,  8  Pa.  402 ;  ffaikeU  v.  Baeul, 
1  McCord,  Ch.  29 ;  Brewer  v.  Bounnan,  8  J. 
J.    Maish.  492;  Bice  v.  Carey,  4   (H.   670; 
Watkine  v.   Lafflinn,  89   Ga.   672 ;  Bleight  v. 
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MeBwp,  4  T.  B.  Hon.  (Ey.)  148;  MeCaU  x 
MeOurdv,  89  Ala.  71:  2  Barb.  CSi.  Pr.    92; 
Mitf.  PI.  88;  Coop.  PI.  91;  Btrader^,  Byrd, 

7  Ohio,  184;  MeOaU  v.  Oraham,  1  Hen.  A 
Mun.  JVa.)  18 ;  Byereen  v.  Eldred,  18  Mich. 
490 ;  BidberU  v.  Oooper,  81  U.  8.  20  How.  480 
(16 :  978)  ;  Waehington  Bridge  Oo.  t.  Stewart^ 
44  U.  8.  8  How.  418  (11 :  668). 

The  circuit  court  had  jurisdiction  of  the 
subject  matter  of  the  cross-bill. 

Story,  Eq.  PI.  gg  889,  892 ;  2  Dan.  Oh.  Pr. 
1,  648 ;  UnderhiU  v.  Van  OorOandt,  2  Johns. 
Ch.  889 ;  Neleon  v.  Dunn,  16  Ala.  601 ;  Hurd 
V.  Oaee,  82  HI.  49 ;  J<me$  t.  Bmiih,  14  HI. 
229 ;  Ueud  v.  Kirkwood,  112  HI.  880. 

The  circuit  court  had  jurisdiction  of  the 
person  of  the  infant,  and  no  process  was  nec- 
essary to  bring  him  into  court. 

Rev.  Stat  HI.  chap.  21,  gg 24-80;  FUeee  v. 
BueeeU,  18 HL  82,  ife«2v.  J&mp,  16111.  448; 
Story,  Eq.  PI.  g  404 ;  Watkine  v.  Lawton,  89 
Qa.  871. 

The  supreme  court  had  jurisdiction  of  the 
first  appcAl,  and  the  infant  was  bound  by  the 
conduct  of  his  solicitor  in  the  case. 

TiUoteon  v.  Bdrgraw,9  Madd.  494;  Lent  v. 
Levy,  8  Madd.  246 ;  WaU  v.  Buehby,  1  Bro. 
Oh.  484;  1  Dan.  Oh.  Pr.  74;  BaUUmy.  La- 
hee,  8  Iowa,  27 ;  Bow  v.  Jewett,  21  N.  H. 
488 ;  MiUi  v.  Bennie,  8  Johns.  Ch.  868 ;  Peo- 
fOey.  Vermilion  County,  40 HI.  126;  Oweney. 
McKethe,  10  111.  79. 

It  is  not  competent  for  the  court  in  this 
suit  to  consider  errors  as  to  the  detennination 
of  facts,  but  only  errors  of  law. 

Origgey,  Gear,  8  HI.  10;  Willamette  Bridge 
Oo.  V.  Hatch,  126  U.  8.  7  (81 :  681)  ;  Whiting 
V.  United  States  Bank,  98  V.  8.  18  Pet.  6  (10: 
88)  ;  JBTmfkx^  v.  Bank  of  Georgia,  49  U.  S.  8 
How.  610  (12 :  690)  ;  Putnam  v.  Da/y,  89  U. 
8.  22  Wall.  66,  88  (22 :  788)  ;  BuffingUm  v. 
Emrvey,  96  U.  8.  99724:  881)  ;  Thompson  v. 
MaofweU,  96  U.  8.  m  (24:  488)  ;  Beard  v. 
Bnrto.  96  U.  8.  484  (24 :  486)  ;  Shelion  v. 
Van  KUeck,  106  U.  8.  684  (27 :  270)  ;  NickU 
y.  Stewart,  111  U.  8.  776  (28:  699). 

Objections  to  depositions  which  go  to  their 
form,  and  objections  to  the  incompetency  of 
witnesses,  must  be  made  before  trial,  and  cau- 
not  be  allowed  on  the  hearing. 

1  Greenl.  Bv.  g421 ;  Moshier  v.  Knm  Col- 
lege, 82  111.  162 ;  KimbaU  v.  Cook,  6  111.  424 ; 
FHnk  V.  McChing,  9  111.  669 ;  Cbryan  v.  An- 
derson, 80  HI.  96;  Loekwood  v.  MiUs,  89  111. 
602;  Phyy.  Clark,  86  UL  877;  Sw^y.  Cas- 
tle, 28  HI.  214. 

None  of  the  alleged  errors  are  available  to 
the  appellant  because  he  was  a  minor.  An 
infant  Is  as  much  bound  by  a  decree  as  an 
adult. 

Chambers,  Oh.  Jur.  of  Infants,  772,  795, 
797,  799 ;  Bnos  v.  Ccmpe,  15  111.  278 ;  Wad- 
hams  V.  Qay,  78111.  424;  Hess  v.  Voss,  52  III. 
472 ;  liovd  v.  Kirkwood,  112  HI.  887 ;  MePher- 
son.  Infancy,  886;  Herman,  Res.  Adj.  179; 
Freeman,  Judgts.  gg  IM,  618;  WaU  v. 
Bushby,  1  Bro.  Ch.  484;  TiUotsony.  Hargrave, 

8  Madd.  494;  Letiy  v.  Levy,  8  Madd.  245; 
Oregory  y.  Molesworth,  8  Atk.  826 ;  Mbrison  v. 
Merison,  4Myl.  <&;  Or.  226;  Balstony.  LMee, 
8  Iowa,  87;  Joyce  v.   MeAvoy,  81  Cal.  27Q. 

Infant  complainants  are  always  boun4^y  a 
decree  the  same  as  adults. 
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Brook  7.  Hertford,  2  P.  Wms.  519 ;  Eanna 
w.  SpotU,  5  B.  Mon.  862 ;  WiUiamson  v^  Johns- 
ton, 4  T.  B.  Mon.  (Ky.)  253;  Jameson  v. 
Moeeley,  4  T.  B.  Mon.  (Ky.)  414;  McClay  v. 
Norrie,  9  111.  888;  Brown  v.  Armistead,  6 
Rand.  (Ya.)  594. 

Mr,  Justice  Harlao  deliyered  the  opinion 
of  the  court : 

This  suit  involves  the  title  to  real  estate 
of  considerable  value  In  the  City  of  Chicago, 
of  the  possession  of  which  the  appellant, 
who  was  the  plaintiff  below,  claims  to  have 
been  deprived  by  certain  proceeding  in  the 
16621  courto  of  Illinois,  to  which  Simon  B.  Buck- 
ner,  his  wife  and  others  were  parties.  The 
relief  sought  is  a  decree  declaring  those  pro- 
ceedings to  have  been  erroneous,  fraudulent 
and  void  as  to  the  plaintiff,  and  adjudging 
not  only  that  such  estate  be  restored  to  him, 
but  that  Buckner  and  wife  be  held  as  trustees 
ex  malefldo,  with  liability  to  account  for  the 
income  of  the  property. 

The  history  of  the  plaintiff's  claim  to  the 
property,  as  well  as  of  the  proceedings  In 
the  state  courts,  the  integrity  and  legal  dfect 
of  which  are  assailed  in  the  present  suit, 
must  be  given  before  examining  the  grounds 
on  which  he  seeks  a  reversal  of  the  decree. 

Major  Julius  J.  B.  Kingsbury,  of  the  Un- 
ited States  army,  died,  intestate,  (m  or  about 
the  25th  of  June,  1856,  seised  of  lots  desig- 
nated five  and  six  in  block  thirty-five  on 
the  original  map  of  the  Town  of  Chicago, 
and  also  of  that  part  of  the  east  half  of  the 
northwest  quarter  of  section  nine  In  town- 
ship thirty -nine  north,  of  ranse  fourteen  east 
of  the  third  principal  meridum,  whidi  lies 
east  of  the  xCorth  Branch  of  the  Chicago 
River  and  south  of  the  center  of  Ontario 
Street,  in  Cook  County,  excepting,  however, 
a  small  portion  of  the  last-namea  tract,  pre- 
viously conveyed  by  him  to  Buckner. 

The  intestate  left  surviving  him  his 
widow,  Jane  C.  Kingsbury,  and  two  chil- 
dren, Mrs.  Buckner  ana  Henry  W.  Kingsbury, 
the  father  of  the  appellant  These  oiildren 
were  his  only  heirs-at-law. 

Bv  deed  duly  executed  and  acknowledged 
*  on  tne  15th  of  May,  1861,  Buckner  and  wife, 

"in  consideration  of  the  sum  of  one  dollar, 
and  of  the  natural  love  and  affection"  of 
the  grantors  for  the  grantee,  conveyed  to 
Henry  W.  Kingsbury,  the  brother  of  Mrs. 
Buckiier,  and,  at  that  time,  a  lieutenant  in 
the  United  States  army,  one  undivided  half 
of  the  above  lots  five  and  six,  and  all  their 
right,  title  and  interest  In  the  **  Kingsbury 
tract,*  containing  thirty-five  acres,  more  or 
less,  beinff  the  south  half  of  what  then  re- 
mained 01  the  northwest  quarter  of  section 
nine,  township  thirty-nine,  range  fourteen, 
f^^«,i  in  Cook  County,  after  deducting  therefrom 
*'*°^J  the  Town  of  Wabansia.  to  have  and  to  hold 
the  same  to  the  grantee,  his  heirs  and  assigns 
forever,  the  grantors  covenanting  that  they 
would  warrant  the  property  conveyed.  The 
deed  recited  that  the  other  undivided  half  of 
the  land  and  tenements  formerly  owned  bj 
Major  Kinffsbury  belonged  to  the  grantee  as 
ane  of  his  heirs,  and  that  the  entire  property 
was  subject  to  the  dower  rights  of  his  widow. 

On  the  25th  of  March,  1^,  the  plaintiff's 
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father  executed  an  instrument  idiich,  upoa 
proof  that  it  was  wholly  in  his  handwriting 
and  signed  by  him,  was  ordered  by  the  Cor- 
poration Court  of  the  City  of  Alexandria, 
Virginia,  to  be  recorded  as  his  last  will  and 
testament.  And  imder  an  order  of  that  court, 
passed  May  10,  1870,  Ambrose  £.  Bumside 
qualified  as  his  executor.  On  the  11th  of 
July,  1870,  that  writing,  with  the  proof 
thereof,  was  presented  by  Bumside,  as  exec- 
utor, to  the  Coun^  Court  of  Cook  County, 
Illinois,  for  record;  and  bv  the  latter  court 
it  was  ordered  ''that  the  said  will  and  proof 
thereof,  certified  as  aforesaid,  be  recorded, 
and  that  the  same  be  treated  and  considered 
as  good  and  available  in  law  in  like  manner 
as  wills  executed  in  this  State." 
The  writing  referred  to  is  as  follows : 

"Expecting  soon  to  start  upon  a  military 
expedition  where  death  may  overtake  me,  I 
leave  this  as  a  record  of  my  wishes  respecting 
the  disposition  of  my  property : 

"Td  my  mother,  Jane  C.  Kingsbury,  I 
leave  twenty  thousand  dollars,  or  so  much  of 
my  Chicago  property  as  upon  fmir  appraisal 
may  be  valued  at  that  amount 

^To  mv  sister,  Mary  J.  Buckner,  I  leave 
as  much  of  the  Chicago  property  held  in  my 
name  as  shall  amount  to  one  third  of  this 

groperty  in  the  City  of   Chicago,    Illinois, 
eld  by  my  father,  Julius  J.  B.  Kingsbury, 
deceased. 

"To  my  cousin,  John  J.  D.  Kingsbury,  I 
leave  my  property  at  Waterbuiy,  COnn.,  and 
in  addition  thereto  five  thousand  dollars.  I 
trust  he  will  expend  it  in  completing  his 
education. 

''The  remainder  of  my  property  of  every 
description  I  leave  to  my  devoted  wife,  Evm. 
I  desire,  moreover,  that  the  provisions  of  this    rg^AT 
will  be  so  carried  out  that  tne  yearly  income    ^*^' 
of  my  wife  for  her  own  personal   support 
shall  never  be  less  than  two  thousand  dollars. 

"As  executors  I  name  Ambrose  £.  Bum- 
side,  of  Rhode  Isand,  and  Capt.  John  Taylor, 
Commissary  Department,  U.  8.  Army. 

"  Signed  at  Fortress  Monroe,  Ya..  March 
86,  1862. 

"Henry  W.  Kingsbury. 

"First  Lieutenant  5th  Regiment  Artillery, 

"U.  a  Army." 

Lieutenant  Kingsburr  was  killed  at  the 
battle  of  Antietam  on  the  17th  of  Septembv . 
1862. 

On  the  18th  of  July,  1870.  the  plaintiff 
herein,  suinff  bv  Coiydon  Beckwith.  his 
next  friend,  instituted  an  action  in  the  Cir- 
cuit Court  of  Cook  County,  sitting  in  equity, 
against  Simon  B.  Buckner,  Mrs.  Burner, 
.^brose  B.  Bumside,  Jane  C.  Kingsbury, 
John  J.  D.  KingsbuiT,  Albert  O.  Lawrence 
and  Eva  Lawrence.  The  last-named  defend- 
ant, as  Eva  Taylor,  intermarried  with  Lieu- 
tenant Kingsbury  on  the  4th  of  December, 

1861.  The  only  ^ild  of  that  marriage  was 
the  plaintiff,  who  was  bom  December  16, 

1862,  after  the  death  of  his  father.  His 
mother,  subsequentlv,  September  26,  186S. 
intermarried  with  Albert  O.  Lawrence. 

It  was  alleged  in  that  bill  that  the  plain- 
tiff's father  died  intesUto,  seised  in  fee 
simple  of  the  estate  conveyed  by  the  abort 
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deed  of  May  15,  1861,  and  that  upon  his  death 
it  passed  to  the  plaintiff,  sabject  only  to  the 
dower  rights  of  his  mother  and  grandlmother, 
and  to  certain  incumbrances  outstanding 
against  the  property  or  some  portions  of  it ; 
and  that  by  a  decree  rendered  m  a  suit  insti- 
tuted in  1868  by  Jane  C.  Kingsbury  in  the 
same  court  against  Eva  Lawrence,  Albert  G. 
Lawrence,  himself,  and  one  David  J.  Lake 
(who  assumed  to  act  as  the  plaintiff's  guard- 
ian), John  Woodbridge  was  appointed  re- 
ceiver of  the  entire  income  of  the  premises, 
accruing  and  to  accrue,  with  power  to  lease 
and  manage  the  property  under  the  orders  of 
the  court,  and  with  direction  to  pay  out  of 
such  income  to  his  grandmother,   Jane  C. 

[655]  Kingsbury,  and  to  his  mother,  the  sums  to 
whidi  they  were  respectively  entitled;  to 
provide  for  the  maintenance  and  support  of 
the  plaintiff,  and  to  pav  the  interest  upon 
certain  mortgages  upon  the  property,  as  well 
as  other  expenses  incident  to  its  care  and 
management.  ^ 

Re^rring  to  the  writing  executed  at  Fort- 
ress Monroe,  Virginia,  on  the  26th  of  March, 
1862,  the  bill  afleged  that  it  was  delivered 
to  John  McLean  Taylor  for  safe-keeping; 
that  neither  at  the  time  of  his  death,  nor  at 
any  time  thereafter,  was  his  father  an  inhab- 
itant or  resident  of  Virginia,  nor  did  he  have 
any  property  in  that  state ;  that  the  Corpo- 
ration (jourt  of  the  City  of  Alexandria  had 
no  Jurisdiction  to  admit  said  will  to  pro- 
bate or  record ;  that  neither  of  the  proceedings 
in  that  court,  nor  of  those  in  the  County 
Court  of  Cook  County,  Illinois,  had  Jane  C. 
Kingsbury,  Eva  Lawrence,  John  McLean 
Taylor  or  himself  any  notice ;  that  the  plain- 
tiff's father  did  not  sign  said  paper  in  the 
presence  of  anv  attestins^  witness,  nor  was  the 
same  atterted  by  any  witness  in  his  presence ; 
that  it  was  not  executed  with  the,  requisite 
forms  and  solenmities  to  make  the  same 
available  for  the  granting  and  conveying  of 
the  property  therein  mentioned,  according 
to  the  laws  of  Connecticut,  the  place  of  his 
domicil,  or  of  Maryland,  where  he  died,  or 
of  the  State  in  which  any  of  his  pToperty 
was  situated ;  that  it  was  not  entitlea  to  pro- 
bate in  Illinois ;  that,  nevertheless,  Bumside, 
combining  with  the  other  defendants  in  that 
suit,  alleged  and  pretended  that  it  was  a 
valid  will  for  passing  the  title  to  property 
in  Illinois,  and  said  Jane  C.  Kingsbury, 
Mary  J.  Buckner,  John  J.  D.  Kingsburv  and 
Eva  Lawrence,  named  in  said  pretended  will 
as  devisees  or  legatees,  claim  under  it,  but* 
without  ri|^ht,  some  interest  in  the  said  estate 
of  the  plaintiff. 

The  prayer  for  relief  was  that  said  instru- 
ment be  declared  invalid  and  of  no  legal 
force  and  effect  as  a  last  will  and  testament ; 
that  the  proceedings  relating  to  it  in  the 
Coimty  Court  of  Cook  County  be  reversed 
and  set  aside,  or  declared  to  be  null  and 
void,  as  constituting  a  cloud  upon  plaintiff's 
title  to  the  real  estate  hereinbefore  described ; 
that  his  right  and  title  by  inheritance  to  that 
estate  as  the  posthumous  son  and  only  heir- 

[656]  at-law  of  the  said  Henry  W.  Kingsbury, 
deceased,  be  confirmed  and  establish^ ;  that 
in  the  meantime  Bumside,  Buckner  and  wife 
and  John  J.  D.  Kingsbury  be  enjoined  and 

184  V.  S. 


restrained  from  intermeddling  with  the  said 
estate,  or  with  the  rents,  issues  or  prof  ta 
thereof,  and  from  attempting  in  any  way  to 
obstruct  or  interfere  witn  Woodbridge  in  the 
performance  of  his  duties  as  receiver;  and 
that  on  the  final  hearing  of  the  cause  the  in- 
junction be  made  perpetual. 

On  the  81st  of  October,  1870,  Buckner  and 
wife  filed  their  joint  and  several  answer  to 
the  bill.  Answers  were  also  filed  bv  Jane  C. 
Kingsbuiy,  Bumside  and  John  J.  D.  Kings- 
bury, which  put  in  issue  all  Uie  material  al- 
legations  of  the  bill. 

Buckner  and  wife  also  filed,  October  81, 
1870,  a  cross-bill  against  the  plaintiff  and 
their  co-defendants,  Eva  Lawrence,  Albert 
G.  Lawrence  and  Jane  C.  Kingsbury,  which, 
after  setting  out  all  the  matc^al  averments 
both  of  the  bill  and  of  their  answer,  alleged 
that  the  real  estate  of  which  Major  Kings- 
bury died  seised  included  all  the  lands  de- 
scribed in  the  original  bill ;  that  while  the 
legal  title  to  the  strip  along  the  east  branch 
of  the  North  Branch  of  the  Chicago  River, 
seventy  feet  in  width  for  the  full  length  of 
the  tract,  was  vested  in  Simon  B.  Buckner 
by  deed  of  January  22,  1856,  he  had  no  bene- 
ficial interest  therein,  and  Major  Kingsbury 
was  at  his  death  its  real  owner ;  that  the  title 
to  the  real  estate  of  which  the  latter  died 
seised  descended  to  and  vested  in  Mrs.  Buck- 
ner and  her  brother,  subject  to  the.  widow's 
right  of  dower  and  to  the  incumbrancea 
thereon ;  that  the  defendants  were  married 
when  Mjajor  Kingsbury  died,  and  in  1868  had 
issue  to  their  marriage,  a  daughter,  who 
was  then  living,  by  reason  whereof  defend- 
ant Simon  B.  ^clmer  became  vested  with  a 
life  estate  as  tenant  by  the  curtesy  initiate 
in  the  property  vested  in  his  wife ;  and  that 
at  the  aeaUi  of  her  father  he,  the  defendant 
Buckner,  had  the  full  control  and  manage- 
ment of  the  real  estate  left  by  him,  and  re- 
tained such  control  until  it  was  placed  imder 
the  management  of  Ambrose  E.  Bumside 
some  time  in  December,  1860. 

In  respect  to  the  deed  of  May  16^  1861,  by 
Buckner  and  wife  to  Lieutenant  Kingsbury, 
the  cross-bill  showed  that  the  value  of  tne 
property  covered  by  it  was  five  hundred 
thousand  dollars,  and,  except  an  undivided 
half  of  certain  real  estate  of  small  value  in 
Connecticut,  was  the  only  property  held  by 
Mrs.  Buckner,  her  brother  being  tha  owner 
of  the  other  undivided  half  of  the  property 
described  in  that  deed ;  that  said  deea  was 
executed  without  the  knowledge  of  the  gran- 
tee, who  was  ignorant  of  its  existence  until 
several  weeks  after  its  execution,  when  he 
was  informed  of  the  facts  in  the  premises ; 
that  it  was  sent  by  Buckner  to  his  agent  in 
Chicago  with  directions  to  file  it  for  record, 
which  was  done  on  the  17th  of  May,  1861, 
and  that  constituted  the  only  delivery  of 
it  ever  made  to  the  grantee ;  and  that  it  was 
made  without  any  consideration,  contract, 
arrangement,  bar«tin  or  promise  whatever, 
and  was  not  adcnowledged  in  accordance 
with  the  laws  of  Illinois. 

The  cross-bill  also  alleged  that  the  sole 
purpose  of  the  deed  of  1861  was  to  vest  the 
title  Gt  tiie  property  thereby  conveyed  in  the 
grantee,  as  naked  trustee,  and  not  to  make  to 
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him  a  ffif t ;  that  it  was  the  intention  of  the 
•cross-plaiDtiff  Simon  B.  Buckner  to  waive 
all  claim  to  it,  to  allow  his  wife  the  sole 
use  and  enjoyment  thereof,  and  to  place  the 
control  ot  it  in  her  own  family,  but  he 
•claimed  all  his  legal  and  equitable  rights  in 
the  premises,  and  asked  that  the  trust  be  en- 
forced so  as  to  enable  him  to  cany  his  inten- 
tion into  effect,  to  which  end  he  would  as- 
sent to  any  decree  conferring  the  sole  control 
«nd  benefit  of  the  property  upon  his  wife,  her 
heirs  and  assigns;  that  in  the  month  of 
December,  I860,  the  deceased  and  Simon  B. 
Buckner  for  themselves,  Jane  C.  Kingsbury 
and  Mrs.  Buckner,  made  an  arrangement 
with  Ambrose  E.  Bumside.  then  residing  in 
Chicago,  to  take  charge  of  and  manage  the 
proper^  for  all  the  p^ies;  and  that  Iiieu- 
tenant  Kingsbury  never  exercised  any  acts  of 
ownership  over,  or  asserted  any  interest  in, 
the  property  inconsistent  with  said  trust, 
and,  if  he  had  lived,  would  have  recognized 
the  equitable  and  just  claim  of  the  cross- 
plaintiffs,  and  reconveyed  the  same  upon  re- 
quest. 

The  cross-bill  then  referred  to  the* will  of 
March  25,  1802,  and  alleged  that  the  only 
property  in  Chicago  vested  in  the  testator  at 
that  date  was  the  real  estate  left  by  his 
father,  which  descended  to  him  and  his  sister, 
Mrs.  Buckner,  and  that  the  onlv  conveyance 
ever  made  to  him  of  property  m  that  city, 
and  the  only  property  there  held  in  his  name 
for  the  use  of  any  person,  was  that  described 
in  the  deed  of  Buckner  and  wife  of  May  15, 
1861 ;  that  prior  to  the  making  of  that  will 
the  Chicaj^  propertv  had  been  used  solely  to 
receive  the  rents  and  profits,  the  testator,  his 
mother  and  sister  being  treated  as  if  each  had 
been  entitled  to  one  third ;  that  the  testator, 
who  was  only  twenty-  three  years  of  age, 
recently  trcm  West  Point,  without  busii.ess 
experience,  and  unacquainted  with  the  rules 
of  law,  aiMi  acting  under  the  impression  that 
Mrs.  Buckner  was  the  owner  of  only  one 
third,  nuule  the  provision  in  his  will  for  Mrs. 
Buckner,  with  tne  purpose  to  declare  said 
trust,  and  to  restore  to  the  control  of  his 
sister  all  the  property  described  in  the  above 
deed ;  that  therefore  the  will  is  a  sufficient 
declaration  in  writing  of  the  trust  to  take  it 
out  of  the  Statute  of  Frauds,  if  it  was  a 
trust  within  its  provisions;  and  that  said 
will  was  legally  admitted  to  probate  by  the 
laws  of  Virginia,  by  a  court  havine  juris- 
diction in  such  matters,  and  was  certified  and 
admitted  to  record  in  Illinois  in  conformity 
with  its  laws. 

It  further  alleged:  ^And  your  orators 
further  show  that  the  said  Henry  W.  Kings- 
bury, on  the  28d  day  of  October,  1861,  wrote 
with  his  own  hand  a  letter  to  his  mother, 
Jane  C.  Kingsbury,  and  signed  the  same  by 
his  signature  'Henry,'  in  which,  among 
other  things,  he  wrote:  'I  spent  all  the 
morning  wiUi  Bumside,  yesterday.  He 
stated,  as  I  told  you,  that  Simon  had  made 
over  all  the  Chicago  property  that  was  held 
in  his  name  to  me.  A  new  power  of  att<miey 
is  therefore  necessary  from  you  and  myself. 
We  made  one  out.  I  signed  it.  Bumside 
will  send  it  to  you.'  And  they  aver  that 
the  reference   in  said  letter  by  the  words  'as 


I  told  you'  was  to  a  oonversation 

the  saia  Henry  W.  Kingsbmr  and  his  motiier, 

had  in  their  last  personal  interview  before 

the  date  of  said  letter,    in  which  the  said 

Henry  W.  Kingsbury  expressly  admitted  that 

he  held  all  the  property  of  your  ofator,  Mary 

K.  Buckner,   inheritea  from  her  father,  in 

trust  for  a  short  time,    and   said  that   he 

would  restore  it  all  to  her  whenever  die  de- 

sired.    And  your  orators  show  that  the  oalj 

delivery  of  said  deed  bearing  date  May  15^ 

1861,  ever  made,  was  the  filinjr  of  the  same    rAMi 

for  record  by  the  said  Simon  fi.  Budmer,  ae    ^wvj 

hereinbefore  set  forth." 

The  relief  asked  in  the  cnas-bill  wae: 
that  the  deed  of  May  IS,  1861,  be  declared 
null  and  void  as  to  Mn.  Buckner ;  that  it  be 
declared  a  deed  of  trust  to  the  father  of  the 
plaintiff  for  the  use  and  benefit  of  the  grant- 
ors or  one  of  them ;  that  the  plaintiff  be  ad- 
Judged  to  hold  the  property  described  in  ft 
as  a  trustee  in  like  manner,  and  required  to 
reconvey  to  the  cross-plaintiifs  or  to  one  of 
them,  as  may  be  determined  by  the  oourt ; 
that  an  account  be  takm  of  the  receipts  an^ 
disbursements  from  and  about  the  property 
by  the  defendants ;  that  the  dower  rights  of 
Jane  C.  Kinssbury  and  Eva  Lawrence  be  as- 
certained and  fixed,  and  partition  made  of 
said  real  esti^  and  the  property  owned  by 
the  cross-plaintiffs  restored  to  them  as  they 
might  be  severally  entitled  thereto ;  and  that 
they  have  sudi  other  and  further  relief  as  was 
just  and  eouitable. 

By  an  oraer  made  November  86, 1870,  Cory- 
don  Beckwith— no  service  of  process  havinr 
been  made  upon  the  infant — was  appointed 
guardian  md  Uiem  tor  Heniy  W.  Kingsbury 
on  the  cross-bill.  The  infant,  by  him,  filed 
an  answer,  which  distinctly  put  in  issue  the 
material  allegations  of  the  cross-bill,  and 
restated  substantially  all  that  was  set  out  in 
the  original  bill.  Answers  to  the  cross-bill 
were  uso  filed  by  Lawrence  and  wife.  To 
these  answers  replicati<ms  were  filed  bj 
Buckner  and  wife. 

On  the  81st  of  Decemoer,  1870,  the  cause 
being  heard,  it  was  adludsed  that  both  the 
oriffinal  and  cross  suits  be  dismissed  without 

Srejudice.  It  was  further  ordered  that  the 
ecree  be  entered  as  of  the  84th  of  December, 
1870.  At  the  same  time  there  was  filed  in 
the  cause  a  certificate  of  all  the  evidence  used 
on  the  final  hearing  in  the  circuit  court. 

£ach  party  prosecuted  an  appeal.  The  case 
was  heard  in  the  Supreme  Court  of  the  State 
at  its  JanuaiT  Term,  1871,  and,  on  the  5th  of 
October,  1871,  that  court  revened  the  decree 
of  the  eircuit  court  and  remanded  the  cause 
with  special  directions  as  to  the  decree  to  be 
entereo,  and  for  further  proceedings.  JTtn^ 
bury  V.  Bumnde,  68  HI.  810,  837.  The  fol- 
lowing extract  from  Uie  opinion  of  the  couit  [fiO] 
shows  the  grounds  as  well  as  the  extent  d 
the  reversal : 


"The  late  Henry  W.  Kingsbury 
this  case  shows,  not  only  a  trustee  of  the 
property  for  his  sister,  bat  he  was  an  honest 
trustee.  By  the  last  act  of  his  lifb,  in  this 
respect,  he  designed  to,  and  did,  admit  the 
existence  of  the  trust,  and  endeavoted  le 
execute  it.    Immediately  after  his  death,  hlf 
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widow,  one  of  the  defendants,  in  a  letter  to 
the  mother  of  her  deceased  husband,  recog- 
nized and  admitted  the  trust,  so  fkr  as  she 
was  concerned,  In  the  most  express  terms, 
and  seemed  distressed  at  the  suggestion  of 
any  obstacle  to  its  immediate  execution. 
Though  her  relations  in  life,  and  to  the  eedui 
^ue  trtut,  became  afterwards  chanced  bj  an- 
other nuurriage,  yet  it  is  ineredible  that  if 
she  has  been  cognizant  of  the  efforts  which 
have  been  made  to  conceal  the  most  import- 
ant item  of  evidence  of  her  former  husbuid's 
relation  to  this  vast  property,  and  to  wrest 
it  from  its  proper  channel,  sIm  can  view  them 
otherwise  uian  with  feelings  of  sorrow .  and 
regret.  Her  conduct  has  been  the  subject  of 
severe  criticism  by  counsel,  but  we  are  in- 
clined to  believe  that  she,  like  the  uncon- 
scious infant  whose  name  appears  as  plain- 
tiff in  the  original  bill,  is  but  tne  involimtary 
instrument  in  the  hands  of  designing  men, 
who  stand  in  no  such  relation  to  the  memory 
of  the  deceased  trustee  as  does  Eva  Lawrence. 

**  The  trust  being  sufficiently  manifested  and 
proved  by  writings,  signed  by  the  party  who 
was,  by  law,  enableato  declare  ft,  it  must 
be  executed. 

**This  conclusion  renders  unnecessary  any 
discussion  of  the  question,  made  by  appel- 
lants in  the  cross-Dill,  as  to  the  sufficiency 
of  the  acknowledgment  of  the  deed  by  Mary 
J.  Buckner,  or  of  the  question  made  by  ap- 
pellant in  the  original  Dill  as  to  the  execu- 
tion and  probate  of  the  will ;  because,  if 
properlv  executed  and  admitted  to  probate 
the  will  would  be  governed  by  .the  laws  of 
this  State,  where  the  property  is  situated; 
and  the  posthumous  birth  of  the  infant  Henry 
W.  Kingsbury  would,  by  those  laws,  operate 
as  an  abatement  of  all  devises  of  propcurty  so 
situated.  Gross'  Statutes,  p.  800,  sec.  16, 
WiUi.  Besides^  the  testator  was  incapable 
of  devesting  the  property,  held  in  his  name, 
for  the  use  of  Miuy  J .  Buckner,  by  any  de- 
vise he  could  make. 

"  The  decree  of  the  court  below,  dismissing 
both  bills  without  prejudice,  must  therefore 
be  reversed  and  the  causes  remanded,  with 
directions  to  that  court  to  dismiss  the  original 
bill  absolutely,  and  to  grant  the  relief  prayed 
in  the  cross-bill,  by  a  decree  establishing  the 
equitable  title  in  Marv  J.  Buckner,  to  her 
proper  share  of  the  rear  estate  described  in 
the  deed  of  May  15,  1861,  declaring  the  trust, 
and  requiring  the  propcnr  conveyance  of  the 
legal  title  to  her,  devested  of  any  life  estate 
in  her  husband  Hie  having  renounced  ibt 
same),  and  of  all  right  of  dower  in  Eva 
Lawrence ;  that  an  account  be  taken  between 
said  Mary  J.  Buckner  and  all  other  parties 
interested  in  the  estate  of  Julius  J.  B. 
Kingsbury,  deceased,  according  to  the  rules 
and  practice  of  the  court  of  chancery  in  such 
cases,  and  it  be  decreed  accordingly." 

The  cause  was  redocketed  in  the  Circuit 
Court  of  Cook  County,  and  on  the  18th  of 
November,  1871,  in  pursuance  of  the  special 
directions  of  the  Supreme  Court  of  Illinois 
in  its  mandate  and  opinion,  the  original  bill 
was  dismissed  for  want  of  equity.  It  was 
also  ordered  and  adjudged,  pursuant  to  such 
mandate  and  opinion,    that  the  master  in 
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make,  azecute,  adbiowledffa  and  d§- 
liver  a  deed  omveving,  for  Hemy  W.  Kimn- 
buTYp  the  infant  aefendant  to  tba  cross-bill, 
to  Jus.  Buckner,  the  real  estate  and  prem- 
ises conveyed  by  the  deed  of  May  16,  1861, 
devested  ox  any  life  estate  in  her  husbend. 

It  vras  further  ordered  and  adjudged,  that 
partition  be  made  between  Henry  W.  Kings- 
bury and  Mrs.  Buckner,  as  tenants  in  common 
of  the  real  estate  inherited  from  Maior 
Kingsbury  (one  undivided  half  of  which 
vras  owned  by  each),  the  share  of  the  lots  or 
lands  assigned  to  the  former  to  be  subject  to 
the  dower  rights  of  Jane  C.  Kingsbury  and 
Eva  Lawrence,  and  the  share  assigned  to 
Mrs.  Buckner  to  be  subject  to  the  dower 
riffhts  of  Jane  C.  Kingsbury.  It  was  further 
adjudged  that  Eva  Lawrence  be  enloined 
from  asserting  any  claim  for  dower  in  the 
property  assigned  to  Mn.  Buckner.  The  ac- 
coimting  between  the  parties  to  the  cross-bill, 
and  the  costs,  and  the  question  in  regard  to 
the  dower  of  Mn.  Kingsbury,  were  reserved 
for  the  further  order  of  the  court. 

The  commissioners  appointed  to  make  par- 
tition made  their  report  on  the  22d  of  Janu- 
ary, 1872,  and  the  same  was  confirmed,  Feb- 
ruary 12,  1872,  except  as  to  that  part  of  the 
premises  known  as  the  Spencer  tract,  in  re- 
spect to  which  objections  had  been  filed  in 
behalf  of  Kingsbury  by  his  guardian  ad  liUm, 
Under  writs  of  assistance  issued  in  favor  of 
Mn.  Buckner  on  Uie  29th  of  January,  1872,  she 
was  placed  in  possession  of  the  property  as- 
signed and  confirmed  to  her.  On  the  26th  of 
March,  1872,  the  court  sustained  a  motion  for 
leave  to  the  receiver  to  pay  Mrs.  Buckner  one 
half  of  all  moneys  collected  by  him  on  poli- 
cies of  insurance.  From  that  order  the  in- 
fant, by  his  guardian  ad  Utem,  prayed  and 
was  allowed  an  appeal  to  the  Supreme  Court 
of  the  State.  It  is  stated  that  the  exceptions 
filed  for  the  infant  to  the  repots  were  over- 
ruled on  the  2d  of  August,  1872,  and  a  decree 
entered  confirming  those  parts  of  them  to 
which  exception  had  been  taken,  and  declar- 
ing the  puties  vested  with  the  title  to  the 
lands  respectively  set  off  and  allotted  to 
them.  And  from  that  decree  the  infant,  by 
his  guardian  ad  litem,  prayed  and  was  allowed 
an  appeal. 

The  case  vras  again  carried  to  the  Supreme 
Court  of  the  State  upon  the  infant's  appeal, 
by  his  then  gu^ian  ad  litem  (a  new  one 
having  been  appointed),  who  assigned  nu- 
merous errore  in  that  court,  among  which 
were  the  following :  that  the  court  €ned  in 
rendering  the  decree  of  November  18,  1871 ; 
that  it  was  rendered  without  proof  against 
the  infant,  and  was  contrary  to  law,  and 
that  it  was  not  in  accordance  with  the  man- 
date of  the  court,  and  was  without  jurisdic- 
tion in  the  Cook  Circuit  Court.  The  remain- 
ini?  assignments  related,  principally,  to  al- 
leged errore  in  reference  to  the  partition,  the 
report  of  the  commissioners,  the  distribution 
of  insurance  money  and  the  apportionment 
of  the  incumbrances.  Upon  the  hearing  of 
this  last  appeal,  the  solicitor  representinfl^ 
the  in&nt  uh!  his  guardian  ad  htem  urged 
numerous  objections  to  the  proceedings  in 
the  circuit  court,  amone  which  were  these : 
that  the  circuit  court  had  no  jurisdiction 
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OTer  fh0  infant  lo  render  the  decree  of  Nov- 
ember 18,  1871,  on  the  croes-bill  of  Buck- 
ner  end  wife;  end  that  such  decree  was 
[663]  rmidered  without  lufflcient  proof,  was  oollu- 
siyely  obtained  against  the  infant,  and  was 
manifestly  imjust.  In  connection  with  these 
general  objections  the  solicitor  of  the  infant 
presented  many  specifications  of  fraud  al- 
leged to  have  been  practiced  by  the  former 
gwdian  ad  Utem  of  the  infant  in  and  about 
Oie  proceedings  culminating  in  the  decree  of 
KoTember  18,  1871.  Most  of  these  specifica- 
tions are  again  presented  in  the  present  suit, 
and  will  bie  hereafter  examined. 

At  the  SeptemberTerm,  1872,  of  the  Supreme 
Court  of  Illinois,  the  last  decree  was  reversed 
mainly  upon  thegroimd  that  Idbrs.  Buckner  had 
no  interest  In  what  was  called  the  "  Spencer 
tract."  mngtbufy  v.  Buekner,  70  111.  514. 
In  reference  to  the  attempt  made  upon  that 
appeal  to  re-open  the  questions  decided  on  the 
first  appeal,  toe  court  said: 

"A  labored  argument  hat  been  nuule  to 
prove  the  error  of  the  former  decision  of  the 
court,  and  it  is  chareed  that  fraud  and  col- 
lusion were  practiced,  and  incoznpetent  testi- 
mony adduced,  to  obtain  it.  If  this  were 
true,  we  cannot  determine  questions  so  grave 
upon  dvpofttf  affidavits.  If  there  have  been 
mud  imd  collusion,  the  proper  remedy 
would  be  in  chancery,  and  then  the  parties 
assailed  could  have  an  opportunity  of  min- 
ing a  defense ;  or,  if  the  decree  u  directed 
by  the  court  of  final  resort,  by  an  application 
for  a  rehearinff. 

"Upon  Uie  former  hearing,  after  full  argu- 
ment, this  court  decided  that  Henry  W. 
Kingsbury  held  the  property  conveyed  by  the 
deed  from  Mrs.  Buclner  and  husband  to  him, 
as  trustee ;  that  the  trust  had  been  manifested 
by  a  writing,  and  that  she  had  an  equitable 
title  to  a  share  in  the  estate.  The  cause  was 
remanded  to  ascertain  her  share,  and  not  to 
determine  the  trust.  The  latter  had  been  es- 
tablished by  the  declaratioo  of  this  court. 
This  appeal  is  prosecuted  from  the  decree 
making  partition,  and  can  bring  before  us 
no  other  Question,  except  questions  incident 
to  the  order  for  partition.  We  cannot  ex- 
amine as  to  the  merits  of  the  original  case, 
but  only  as  to  proceedings  subsequent  to  the 
decision  at  the  former  hearing.  .  .  .  The 
trust  relation  between  the  parties  was  estab- 
lished by  the  former  decision,  and  the  court 
has  not  the  power  to  reverse  it. " 

^  ^  A  rehearing  was  granted,  and  at  the  Sep- 
tember Term,  1878,  of  the  Supreme  Court  of 
the  State,  the  following  opinion  was  de- 
livered : 

"Pbb  CuiuAM :  A  rehearing  was  ordered  in 
this  cause  upon  the  present  appeal,  not  for 
the  purpose  of  reconsidering  the  case  upon  the 
merits,  or  to  change,  or,  in  any  substantial 
sense,  to  modify  our  former  decision,  but  to 
render  the  opini  m  of  the  court  more  explicit, 
and  prevent  mijconception  of  its  meaning. 
This  seems  demanded  by  the  peculiar  state 
of  the  record,  which  was  inadvertently  over- 
looked, and  the  language  employed  in  the 
opinicm,  to  which  our  attention  has  been 
called  by  the  application  for  a  rehearing. 
«   ''When  the  cause  was  before ut  upon  afor- 


mer  occasion,  the  principal  questions  in- 
volved were  definitely  settled.  The  decree  of 
the  court  below,  dismissing  both  the  original 
and  cross  bills,  was  reverwd,  and  the  causa 
remanded,  with  directions  to  grant  the  lelief 
prayed  by  Mrs.  Buckner's  cross-bill.  58  Dl. 
810.  In  pursuance  of  those  directions,  a  de- 
cree was  entered  in  the  circuit  court,  Nov- 
ember 18,  1871.  This  decree  established  the 
principal  rights  of  the  parties,  and  the  court 
proceeded  to  carry  them  into  effect,  which  in- 
volved the  necessity  of  entering  three  subse- 
quent decretal  orders,  and  on  August  2,  187!8» 
another  and  final  decree.  This  decree  dis- 
posed of  a  controversy  arising  between  ib» 
parties  upon  proceedings  for  partition,  in- 
volving a  claim  by  Mrs.  Buckner  to  a  share 
in  what  is  called  the  '  Spencer  tract, '  as  s 
part  of  her  father's  estate,  and  by  that  decree- 
ner  claim  was  allowed,  from  which  an  ap- 
pjMil  was  taken  on  behalf  of  the  inf^t,  Henrj 
W.  Kingsbury,  to  this  court.  No  appeal 
was  taken  from  the  decree  of  Novembo'  18, 
1871,  but  appeals  were  taken  trom  some  of 
the  decretal  orders  intervening  that  and  the 
final  decree  of  August  2,  1872. 

"Upon  these  appeals  the  whole  record  was 
brou^t  to  this  court,  and  errors  assigned, 
questioning  the  propriety  of  the  decree  of 
November  18,  1871,  entered  in  conformity 
with  the  directions  of  this  court,  some  of 
the  interveningorders,  and  the  final  decree 
of  August  2, 1872.  The  questions  raised  and 
attempted  to  be  raised  were  all  carefully  oon- 
sidered,  and  the  conclusion  arrived  at  was, 
that  no  error  could  be  assigned  upon  the  first 
decree,  entered  in  pursuance  of  the  directions  [665] 
of  this  court :  that  the  points  nuule  upon  the 
intervening  orders  were  not  well  taken,  but 
that  the  decree  of  August  2,  1872,  was  erro- 
neous and  ought  to  be  reversed,  for  the  rea- 
sons given  m  the  opinion.  These  views, 
however,  are  not  clearly  announced  in  the 
former  opinion,  and  it  follows  also  that  the 
directions  contained  in  the  opinion  which 
have  no  relation  to  the  matters  involved  in 
the  decree  of  August  2,  1872,  are  wholly  in- 
appropriate, and  may  be  considered  as  with- 
drawn from  the  opinion. 

"The  judgment  which  we  intended  to  enter 
was,  that  tne  several  decrees  and  decretal 
orders  antecedent  to  the  final  decree  of  Au- 
gust 2,  1872,  and  upon  which  error  was  as- 
signed, be  affirmed,  but  that  the  decree  of 
Aujfust  2,  1872,  concerning  Mrs.  Buckner's 
claim  in  the  Spencer  tract,  be  reversed,  and 
the  cause  remanded  for  fuirther  proceedings 
in  conformity  with  the  former  opinion,  as 
herein  explained  and  modified,  and  that  each 
party  pay  half  of  the  coetp  in  this  court." 

It  should  be  here  stated  that  the  present 
transcript  does  not  contain  the  decree  of  Au- 
gust 2,  1872. 

On  the  7th  of  March,  1877,  the  death  of 
Mrs.  Buckner  was  suggested  In  the  circuit 
court,  and  her  daughter,  Lily  Buckner,  was 
substituted  in  her  place  as  a  oo-complainant 
in  the  cross-bill,  and  on  the  same  day  a  de- 
cree was  rendered  in  conformity  with  the 
opinion  and  Judgment  of  the  Supreme  Court  of 
the  State,  annulling  so  much  of  the  deed 
executed  by  the  master  to  Mrs.  Buckner  at 
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conveyed  to  her  one  undivided  half  of  the 
Spencer  tract,  and  directing  a  conveyance  of 
that  tract  to  the  infant,  Henry  W.  Kingshnry. 

The  present  suit  was  hrou^^ht  in  the  Circuit 
Court  of  Cook  County,  Illinois,  on  the  11th 
day  of  August,  1878,  for  Henry  W.  Kings- 
hury,  by  £va  Lawrence,  his  next  friend, 
against  Simon  B.  Buckner,  Mrs.  Buckner, 
Jane  C.  Kingsbury,  John  J.  D.  Kingsbury, 
Ambrose  E.  Bumside  and  Corydon  Be&wim. 
As  already  stated,  its  object  was  to  obtain  a 
decree  declaring  the  proceeding,  above  re- 
ferred to,  to  be  erroneous,  fraudulent  and  void 
as  to  him,  and  restoring  him  to  the  posses- 
sion and  ownership  of  tne  property  embraced 
£6116]  by  the  deed  executed  May  16, 1861,  by  Buck- 
ner and  wife  to  his  father.  The  bill  is 
lengthy,  settine  forth  substantially  all  the 
above  steps  in  the  suit  in  the  state  courts  and 
going  very  much  into  detail  in  respect  to  the 
various  grounds  upon  which  he  bases  his 
claim  to  relief. 

Shortly  after  this  bill  was  filed,  Becfcwitk, 
Buckiier  and  wife  and  Bumside  filed  gen- 
eral demtirrers.  But  no  further  steps  were 
taken  in  the  cause  until  April  16, 1877,  when 
it  was  dismissed  for  want  of  prosecution. 
The  order  of  dismissal  was,  however,  set 
aside,  and  Buckner  and  Bumside,  having  ob- 
tained leave  to  withdrawtheir  demurrers,  filed 
May  17,  1877  (Mrs.  Buckner  having  died),  a 
plea  in  bar,  based  upon  the  bill,  cross-bill, 
pleadings,  proceedings  and  decrees  in  the  for- 
mer case.  They  also  filed  a  joint  and  several 
answer.  The  cause  was  removed  upon  the  pe- 
tition of  the  plaintiff  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois,  where,  upon  final  hearing,  and  after 
replications  were  filed,  in  behali  of  the  in- 
fant, to  both  the  plea  and  the  answer  of  Buck- 
ner and  wife,  tne  suit  was  ordered  to  be 
abated  as  to  lin.  Buckner,  the  demurrers  of 
Beckwith  and  Mrs.  Kingsbury  were  sustained 
and  the  bill  dismissed  for  want  of  equitv. 
This  is  the  decree  which  has  been  brought 
here  for  review. 

The  first  proposition  advanced  by  appellant 
is,  that  a  decree  against  a  minor  is  subject 
to  attack,  by  an  original  bill,  upon  the 
groimd  of  error  apparent  upon  the  record, 
want  of  lurisdiction  or  fraud.  Such  is  the 
rule  in  Illinois,  in  one  of  whose  courts  this 
suit  originated,  and  by  one  of  whose  courts 
the  decree  sought  to  be  set  aside  was  ren- 
dered. Loyd  V.  McUons,  28  HI.  48 ;  Euelum' 
beiser  v.  Beckert,  41  HI.  172,  177 ;  Bess  v. 
Vass,  62  111.  472,  478 ;  Kingstywry  v.  Buckner, 
70  HI.  614,  616 ;  Uayd  v.  Kirkwood,  112  HI. 
829,  887.  In  the  case  last  cited,  the  Supreme 
Court  of  Illinois,  after  observing  that  there 
was  considerable  diversity  of  opinion  as  to 
whether  a  decree  could  be  assailea  by  original 
bill  for  error  merely,  said :  "  In  many  oi  the 
States,  however,  including  our  own,  a  decree 
against  an  infant,  like  that  against  an  adult, 
is  absolute  in  the  first  instance,  sublect  to 
the  right  to  attack  it  by  original  bill,  for 
either  fraud  or  error  merely ;  but,  until  so 
attacked,  and  set  aside  or  reversed,  on 
error  or  appeal,  it  is  binding  to  the  same 
extent  as  any  other  decree  or  judgment.  This 
right  to  attack  a  decree  by  original  bill  may 
be  exercised  at  any  time  before  the  infant 
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attains  his  malority,  or  at  any  time  after- 
wards within  the  pieriod  in  which  be  may, 
under  the  statute,  prosecute  a  writ  of  error 
for  the  reversal  of  such  decree.* 

Although  the  cases  In  Illinois  concede  tnt? 
right,  by  orifipnal  bill,  to  impeach  a  decree 
for  fraud,  ana  although  this  court  has  recog- 
nized that  right  as  existing  even  after  the 
decree  has  Men  afiSrmed  By  an  appellate 
court  (Paeiflii  B,  Go.  of  Mb,  v.  Ketehum,  101 
U.  S.  289,  296  [26:  982]  ;Pti^R  of  Mo.  v. 
Missowri  Fae,  B.  Co,  111  if.  S.  606,  619 
[28 .  498,  608]),  none  of  the  cases  cited  from 
either  court  sustain  the  proposition  that  a 
party,  whether  an  infant  or  adult,  a^iinst 
whom  a  decree  is  rendered  by  direction  of 
the  appellate  court,  can  impeach  it,  by  bill 
filed  in  the  court  of  first  instance,  for  errors 
apparent  on  the  record,  and  which  do  not 
involve  the  jurisdiction  of  either  court. 

The  decree  which  the  appellant  seeks  to 
have  set  aside  was  rendered  in  conformity 
with  the  mandate  of  the  Supreme  Court  of 
Illinois,  requiring  that  the  original  bill  in 
the  first  suit  be  dismissed  and  that  a  decree 
be  entered  upon  the  cross-bill,  adjudfl^ing 
the  property  In  question  to  belong  to  Mrs. 
Buckner,  and  not  to  him.  It  is  the  one 
which  the  Supreme  Court  of  the  State  held, 
in  KingOwry  t.  Buckner,  70  HI.  616,  617, 
was  beyond  even  its  own  control  when  ques- 
tioned upon  a  second  appeal  in  the  same  case. 
And  this  is  in  accordance  with  the  settled 
doctrines  of  this  court.  In  Boberis  v.  Cooper^ 
61  U.  S.  20  How.  467,  481  [16 :  969]  (cited 
in  70  HI.  617),  this  court  said :  ''It  has  been 
settled  by  the  decisions  of  this  court,  that 
after  a  case  has  been  brought  here  and  de- 
cided, and  a  mandate  issued  to  the  court  be- 
low, if  a  second  writ  of  error  is  sued  out, 
it  brinffs  up  for  revision  nothing  but  the 
proceedings  subsequent  to  the  mandate.  None 
of  the  questions  which  were  before  the  court 
on  the  first  writ  of  error  can  b^  reheard  or 
examined  upon  the  second.  To  allow  a  sec- 
ond writ  of  error  or  appeal  to  a  court  of  last 
resort  on  tiie  same  questions  which  were  open 
to  dispute  on  the  first,  would  lead  to  endless 
litigation."  So,  in  Durant  v.  Esseas  Co.,  101 
U.  8.  656,  666  [26:  961],  it  is  said:  "On  a 
mandate  from  this  court  aflSrming  a  decree, 
the  circuit  court  can  only  record  our  order 
and  proceed  with  the  execution  of  its  own 
decree  as  afilrmed.  It  has  no  power  to  re- 
scind or  modify  what  we  have  established. 
.  .  .  The  result  of  the  appeal  to  us  was  an 
affirmance  of  what  had  been  done  below. 
After  the  appeal  had  b(en  taken,  the  power 
of  the  court  oelow  over  its  own  decree  was 
gone.  All  it  could  do  after  that  was  to  obey 
our  mandate  when  it  was  sent  down.  We 
affirmed  its  decree  and  ordered  execution. 
We  might  have  ordered  a  modification  so  as  to 
declare  that  the  dismissal  should  be  without 
prejudice.  We  did  not  do  so.  The  circuit 
court  had  no  power  after  that  to  do  what  we 
might  have  done  and  did  not  do."  See  also 
Brtmder  v.  MeArthwr,  20  U.  S.  7  Wheat.  68 
[6 :  897]  ;  Tyler  y,  Maomre,  84  U.  S.  17  Wall. 
268,  284  [21 :676,  684]  ;  The  Lady  Pike,  96  U. 
S.  461,  462  [24:  672]  ;  Stewart  v.  Salanum,  97 
U.  8.  861  [24:*  1044]  ;  Humfihrey  v.  Baker, 
108  U.  8.  786,  787  [26:  466].    It  is  obvious 
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thftt  the  luiia  principle  must  apply  where  a 
party,  in^ead  <n  prcMecating  a  aooood  aDpeal, 
attempts  by  a  bllfof  reyiew,  or  by  a  new  Dill  in 
the  nature  of  a  bill  of  rsTiew^to  reach  errors 
apparent  upon  the  face  of  the  record.  In 
AutJiard  v.  Bu8$eU,  67  U.  8.  16  How.  547, 
570  [14:  1052,  1058]— cited  with  approral  in 
Kingttywry  v.  Buckner,  70  111.  514,  516— it 
was  said:  "As  already  stated,  the  decree 
sought  to  be  set  aside  by  this  bill  of  review 
in  Uie  court  below  was  entered  in  pursuance 
of  the  mandate  of  this  court,  on  an  appeal 
in  the  original  suit.  It  is  therefore  the  de- 
cree of  this  court,  and  not  that  primarily 
entered  by  the  court  below,  that  is  sought  to 
be  interfered  with.  The  better  opinicm  is, 
that  a  bill  of  review  will  not  lie  at  all  for 
errors  of  law  alleged  on  the  face  of  the  de- 
cree, after  the  Judgment  of  the  appellate  couit. 
These  may  be  corrected  by  a  direct  applica- 
tion to  tliat  court,  which  would  amend,  as 
matter  of  course,  any  error  of  the  kind  that 
might  have  occurred  in  entering  the  decree. 
Nor  will  a  bill  of  review  lie  in  the  case  of 
newly-discovered  evidence  after  the  publica- 
tion, or  decree  below,  whrae  a  decision  has 
taken  place  on  an  appeal,  unless  the  right  is 
reserved  in  the  decree  of  the  appellate  court, 
or  permission  be  given  on  an  application  to 
that  court  directly  for  the  purpose.  This 
appears  to  be  the  practice  of  tne  Court  of 
^.^.  Chancery  and  House  of  Lords,  in  England, 
L^'^J  and  we  think  it  founded  in  principles  essen- 
tial to  the  proper  administration  of  the  law, 
and  to  a  reasonable  tertnination  of  litigation 
between  parties  in  chancery  suits." 

Among  the  cases  cited  in  8(nU^alrd  v.  ihu- 
ieU  was  that  of  Bretoer  v.  Baumian,  8  J.  J. 
Marsh.  492,  in  which  the  court,  after  observ- 
ing that  the  remedy  by  bill  of  review  for 
errors  apparent  upon  the  record  was  analogous 
to  that  of  a  writ  of  error,  said :  "Hence,  an 
affirmance  in  this  court  upon  writ  of  error 
would  bar  a  bill  of  review  for  any  error 
which  might  exist  in  the  record,  but  which 
was  not  assigned  nor  inquired  into  by  this 
court  It  follows  that  a  reversal  by  this  court, 
upon  a  writ  of  error  (and  we  perceive  no 
reason  why  a  reversal  upon  an  appeal  should 
not  have  the  same  effect)  with  direction  how 
to  render  the  decree,  and  the  rendition  of  tbe 
decree  by  the  circuit  court  in  pursuance  of 
the  mandate  of  this,  would  equally  bar  an 
attempt  by  bill  of  review  to  inquire  into 
errors  which  lie  on  the  record,  but  which 
were  not  noticed  by  this  court  .  .  .  The 
decree  rendered  by  the  circuit  court  conformed 
to  the  opinion  of  this  court.  All  attempts, 
therefore,  to  reach  any  error  apoarent  upon  the 
face  of  the  record,  prior  to  the  decision  of  this 
court,  come  too  late.**  See  also  United  8taU$ 
V.  Knight,  66U.  8.  1  Black,  488,  489  [17:  80]  ; 
J^mberly  v.  Arrm,  40  Fed.  Bep.  546 ;  Story, 
Eq.  PI.  g  408;  Otetelandy.  QuUi^.  128  Mass. 
579 ;  MeUaU  v.  Ordham,  1  Hen.  A  Mun.  18 ; 
OampbeU  v.  PHm,  8  Munf.  228;  OampbOly. 
CtHMMl,  22  Oratt  674 ;  JmoeU  v.  Dringer, 
81  j;  K.  Eq,  586,  590;  Bi€$  v.  (W,  4  Oa. 
558,  570;  WoMnt  v.  LamAon.  69  Ga.  672, 
675;  B^erwn  v.  EUkrtd,  18  MidL  490;  2Barb. 
Ch.  Pr.  (2d  Rev.  ed.)  92. 

It  has  been  suggested  that  the  rule  is  dif- 
ferent in  the  case  of  fnftmtt,   and  that  Uiel 


right  of  the   infant  Eingsbuxy  to  file    an 
oneinal  bill  to  set  aside  the  decree  of  Nov- 
ember 18,  1861,  for  errors  apparent  on  the 
record,  was    not  affected  by  the  fact  that 
such  decree  was  entered  pursuant  to    the 
mandate  of  the  Supreme  Court  of  Illinoia. 
In  this  view  we  do  not  concur.     By  the 
practice  in   chancery  in  Illinois,    a  decree 
against  an  infant  is  absolute  in  the  first  in- 
stance, and  no  day  is  given  to  show  cause 
after  he  becomes  of  age ;  and  instead  thereof 
the  infant  Kingsbury  had  five  years  after     [6737 
reaching  full  age  within  which  to  prosecute 
an  appeal  from  the  decree  of  December  81, 
1870,  dismissing  his  bill  in  the  original  suit 
Rev.  Stat  HI.  1845,  p.  421,  §  58;  Rev.  Stat 
1874,  p.  785;  Eno9  v.    Cbop,    15  HI.    277; 
BaTne$^,HadeUm,^m,4SSSlL4S^\  Wadham* 
V.  Gay,  78  ni.  424;  HeuY,  torn,  52  Di.  472; 
Uavd  V.  Kirkwood,  112  111.  887.    But  action 
in  his  behalf  need  not  have  been  deferred  for 
so  long  a  time.    It  was  competent  for  him 
during  his  minority,  by  hXnprochein  amm,  to 
carry  that  decree  to  the  highest  court  of  the 
State  for  re-examination,  or  file  in  the  court 
rendering  it  an  original  bill  to  have  it  set 
aside  for  error  apparent  on  the  record.     In 
McClay  v.  Nanii,  9  111.  870,  888,  the  court 
after  observing  that  whatever  may  have  been 
the  practice  elsewhere  the  right  of  an  infant 
to  prosecute  a  writ  of  error  was  not  to  be 
douDted  in  Illinois,  said:  ''If  an  infant  sues 
out  a  writ  of  error,  and  a  decree  in  this  court 
is  passed  against  him,  such  decree  would  be 
conclusive  as  well  against  him  as  it  would 
have  been  had  he   attained  full  age,  both 
under  the  provisions  of  the  statute  before  re- 
cited and  upon  the  principle  that  he  is  a 
plaintiff  in  error,  and,   as  such,   concluded 
by  the  judgment  or  decree. "    And  in  KueMen- 
heim  V.  Beekeri,  41  HI.  172,  177,  it  was  said : 
"It  was  urged  that  the  trial  was  had  and  the 
decree  executed  and  carried   into  effect  so 
lonff  since  that  it  should  not  now  be  dis- 
turbed.   This  would  be  unquestionably  true, 
had  the  parties  all  been  adults  when  the  de- 
cree was  rendered  or  had  the  period  elapsed 
which  bars  a  writ  of  error  after  the  minor 
becomes  of  age.    But  under  our  practice  a 
minor  defendimt  to  a  bill  is  entitled  to  his 
day  in  oomi,  whether  it  is  expressly  reserved 
by  the  decree  or  not  and  he  mky  at  any  time 
durinff  his  minority,  by  his  next  friend  or 
guardian,  file  an  original  bill   to  impeach 
a  decree  against  him."    LoydY,  Maiont,  28 
ni.  48;  LUn/d^.  mrkwood,  ubi  mpra;  Riek- 
mond  V.  Taylewr,  1  P.  Wms.  784 ;  Chambers 
on  the  Property  of  Infanta,  798.    [The  infsnt 
by  his  prochein  amy,  having  prosecuted   an 
appeal  to  the  Supreme  Court  oc  Dlinois  from 
the    o^ginal   decree   rendered   in   the   suit 
broueht  by  him,  and  having  appeared   by    .'t74I 
guardian  ad  litem  to  the  appeal  of  Buckner 
and  wife,  is  as  mudi  bound  by  the  action  of 
that  court,  in  respect  to  mere  errors  of  law. 
not  involving  Jurisdiction,  as  If  he  had  beea 
an  adult  whin  the  appeal  was  tsken.  1    la 
QtMory  V.  Mdenoortk,  8  Atk.  626,  X««ftlHanl- 
wi<b  said  that  **  it  is  right  to  follow   the 
rule  of   law,  where  it  is  held  an  infant  is  as 
much  bound  by  a  judgment  In  his  own  ac- 
tion, as  if  of  rail  age ;  and  this  Is  general* 
unless  groM  lachea,  or  fraud  and  collusion  ap- 
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pear  in  theproehein  amy,  then  the  infant  might 
open  it  by  a  new  bill.  So  In  LordBrook  v. 
X^  Eer^(»^  2  P.  Wm».  518,  519 :  *•  An  in- 
fant, when  plaintiff,  is  as  much  bound  and 
as  little  privileged  as  one  of  full  age.**  See 
also  Brown  y.  ArfrMUcd,  0  Band.  594 ;  JamS' 
mm  v.  Mosela/,  4  T.  B.  Mon.  414 ;  Ednna  t. 
SpotU,  5  B.  Mon.  862. 

It  results  that  no  inquiry  can  be  made  in 
this  case  in  respect  to  errors  of  law  api)arent 
on  the  record,  that  do  not  involve  jivisdic* 
tion  of  the  original  suit  brought  by  the 
plaintiff  when  an  infant. 

But  it  is  contended  that  the  record  shows 
upon  its  face  a  want  of  Jurisdiction  of  the 
person  of  the  infant  and  of  the  subject  mat> 
ter  at  the  time  the  decree  of  November  18, 
1871.  was  rendered.  In  MeDermaid  v.  RusieU, 
41  ni.  489,  491,  it  was  decided  that  when 
notice  by  publication  against  infant  nonresi- 
dent defendants  in  ch^cery  was  nugatory 
and  void,  the  appointment  of  guardians  da 
litem  for  them,  based  upon  such  publication, 
"was  also  void,  for  they  were  not  in  court, 
amenable  to  any  of  its  orders."  To  the  same 
effect  is  OampbeU  v.  CafnpbeU,  68  HI.  468,, in 
whidi  the  court  declared  the  47th  section  of 
the  old  Chancery  Statute  of  Illinois  (Rev. 
Stat.  111.  .  1845,  chap.  21) .  so  far  as  it  au- 
thorized a  decree  against  infant  defendants, 
without  service  of  process  on  them,  to  be 
unconstitutional.  In  Clumben  v.  JaneSt  72 
HI.  275,  278,  where  the  appearance  of  an 
infant  defendant  was  entered  by  a  guardian 
ad  litem,  appointed  bv  the  court  to  defend 
for  her,  it  was  said :  ^This  did  not  give  the 
court  Jurisdiction,  and  hence  the  whole  pro- 
ceedings were  coram  non  judiee.  It  is  very 
clear  no  title  passed  to  Jones  by  his  purchase 
under  the  decree.  The  decree  and  sale  were 
absolutelv  null  and  void,  and  could  be  at- 
I0T61  tacked  directly  or  collaterally  by  the  heirs 
owning  the  fee.  The  court  had  no  Jurisdic- 
tion to  pronounce  a  decree  that  would  affect 
their  interests,  having  no  Jurisdiction  of 
their  persons  by  -service  of  process  or  other- 
wise.'^  Upon  uie  authority  of  these  cases  it 
is  insisted  that,  as  there  was  no  service  of 
process,  actual  or  constructive,  upon  the 
infant  Einesbury,  in  the  cross-suit  of  Buck- 
ner  and  wife,  he  was  not  in  court  in  respect 
to  the  matters  of  that  cross-suit,  and  conse- 
quently the  decree  against  him  on  the  cross- 
bill was  void ;  and  that  if  he  could  not  be 
brought  into  the  court  of  original  Jurisdic- 
tion on  the  cross-bill  merely  by  the  appear- 
ance of  his  guardian  ad  litem,  he  was  not 
before  the  Supreme  Court  of  Illinois  upon  the 
appeal  prosecuted  in  his  name.  The  defend- 
ants insist,  upon  the  authority  of  cases  in 
this  court,  that  no  question  can  be  raised  as 
to  the  Jurisdiction  of  the  Circuit  Court  of 
Cook  County  to  pass  the  decree  entered  in 
.  conformity  with  the  mandate  of  the  Supreme 
Court  of  the  State.  SkiUem  v.  May,  10  U. 
8.  6  Cranch,  267  [8 :  220]  ;  MeCkmnick  v. 
Sullivant,  23  U.  S.  10  Wheat  192  [6 :  800]  ; 
fir  parte  L,^ry,  87  U.  S.  12  Pet.  889  [9 :  1108]  ; 
WashiTigUm  Bridge  Oo,  v.  JSteuart,  44  U.  S. 
6  How.  418  [11 :  658]  ;  Bes  Moines  Nan,  R. 
Co.  V.  Iowa  Homestead  Co,  128  U.  S.  552, 
557  [81 :  202].  But  those  were  not  cases  in 
which  the  party  against  whom  a  decree  was 
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rendered  vras  not  before  the  court.  They  do 
not  sustain  the  proposition  that  a  decree, 
entered  in  pursuance  of  the  mandate  of  an 
appellate  court,  but  which  is  void  by  reason 
of  the  party  not  being  before  that  court,  or 
before  tne  court  of  original  Jurisdiction,  may 
not  be  attacked  by  an  original  bill.  It  is 
therefore  necessarv  to  inquire  whether  the 
Circuit  Court  of  Cook  County  had  jurisdic- 
tion of  the  infant  Kingsbury  upon  the  cross- 
bill filed  by  Buckner  and  wife. 

In  respect  to  the  plaintiff's  contention  that 
he  coula  not  have  oeen  brought  into  court 
as  a  defendant  in  the  cross-suit,  except  by 
sununons  or  publication  upon  the  cross-bill, 
it  may  be  said  that  in  BaUance  v.  UnderMU, 
4  HI.  453,  461,  decided  in  1842,  it  was  held 
that  the  defendant  in  a  cross-suit  must  be 
brought  into  court  in  the  same  manner  as  he 
would  be  in  any  other  case.  But  in  Fleece 
T.  BueeeU,  18  111.  82,  the  court,  referring  to 
the  provisions  of  the  Revised  Statutes  of 
1845  (chap.  21.  §§  24  to  80  inclusive),  relat- 
ingto  cross-bills,  said:  "Under  these  pro* 
visions  of  the  statute,  which  have  been  passed 
since  the  decision  in  the  case  of  Ballance  v. 
Vhderhill,  4  111.  458,  no  process  is  necessary 
to  bring  in  the  parties  to  the  original  bill ; 
but  the  cross-bill  is  to  be  reganied  as  an 
adjunct  or  part  of  the  original  suit,  and  the 
whole  together  as  constituting  but  one  case.* 
The  same  principle  was  announced  in  Beed  v. 
Kemp,  16  111.  4&,  448.  We  are  not  referred 
to  any  case  holding  this  principle  to  be  in- 
applicable in  the  case  of  an  infant  complain- 
ant in  an  original  suit,  who  is  a  defendant 
in  a  cross-bill.  He  is  in  court,  by  his  origi- 
nal bill,  and  process  is  not  required  upon  a 
cross-bill  against  him  in  the  same  suit.  See 
also  1  Starr  &  Curtis'  Ann.  Qtat;  408, 
g§  80  to  35  inclusive ;  Public  Lawa  111.  1871- 
72,  p.  829. 

But  it  is  said  that  the  subject  matter  of 
the  original  bill  was  simply  the  claim  al- 
leged to  be  asserted,  in  hostility  to  the  plain- 
tiff, under  the  will  of  his  father,  ana  that 
Mrs.  Buckner 's  claim  that  tJie  property  con- 
veyed by  the  deed  of  May  15,  1861,  was  held 
in  trust  for  her,  could  not  properly  be  made 
the  subject  of  a  cross-suit ;  that  the  Jurisdic- 
tion, if  any,  acquired  over  the  infant  by  tiie 
filing  of  the  original  bill  did  not  extend  to 
the  new  matter  thus  introduced  by  the  cross- 
bill ;  and  that  therefore  he  was  not  before 
the  court  as  to  such  new  matter,  by  the  ap- 
pearance in  his  behalf  of  a  guardian  ad  litem, 
without  previous  service  of  process,  actual  or 
constructive.  This  view  cannot  be  sustained, 
for  it  is  clear  that  the  matter  in  respect  to 
which  the  plaintiffs  in  the  cross-bill  sought 
relief  was  embraced  by  the  original  bnl. 
The  original  bill  asserted  owner^ip  by  ap- 
pellant, subject  to  certain  incumbrances  and 
rights  of  dower,  of  the  entire  real  estate 
standinff  in  his  father's  name  at  the  time  of 
his  deatn,  including  that  which  Buckner  and 
wife  conveyed  by  the  deed  of  May  15,  1861. 
It  made  distinct  reference  to  that  deed  as  the 
source  of  his  father's  title  to  the  property 
here  in  question,  and  therefore  as  the  foun- 
dation of  his  own  claim ;  and  the  relief  asked 
was  not  restricted  to  a  decree  simply  declar- 
ing the  alleged  will  of  1862  to  be  invalid. 
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But  a  decree  was  sought  br  which  his  right 
and  title  to  the  property  claimed  to  be  held 
in  trust  for  Mrs.  Buckner  by  her  brother 
should  be  confirmed  and  established,  and  all 
the  defendants,    including  her,  perpetually 
enjoined  from  intermeddlme  with  it,  or  with 
its  rents,  issues  or  profits.    The  subject  matter 
of  the  original  bill,  so  far  as  she  was  con- 
cerned, was  the  title  and  ownership  of  the 
rroperty  conveyed  by  the  deed  of  May  15, 
861.    The  plaintiff  claimed  title  under  that 
deed,  and  by  inheritance  from  his  father. 
Mrs.  Buckner  claimed  it  under  the  same  deed, 
but  she  averred  that  it  vras  a  trust  deed.    The 
allegations  of  the  cross-bill  related  to  that 

Sroper^,  and,  in  answer  to  the  plaintiff's 
emand  that  his  title  to  it  be  confirmed,  she 
demanded  that  the  trust  created  by  the  deed 
of  1861  be  declared,  and  hm*  ownership  estab- 
lished as  against  the  plaintiff.  It  is  true 
that  the  cross-bill  alleged  additional  facts, 
but  its  subject  matter  was  not  the  less,  for 
that  reason,  germane  to  that  of  the  original 
bill.  Story,  Eq.  PI.  §§  888,  892 ;  2  Dan. 
Ch.  Pr.  164B;  UnderJdU  v.  Van  OarOandL  2 
Johns.  Ch.  889,  855;  Burd  t.  Qim.  82  Dl. 
is,  49. 

In  Jonei  t.  Smith,  U  Dl.  229,  the  relief 
icught  was  a  decree  establishing  the  plain- 
tiff's title  to  certain  real  estate  purchased  at 
an  execution  sale  under  vurious  judgments, 
and  which  had  been  conveyed  by  the  judg- 
ment debtor  to  his  daughter.  The  debtor 
defended  upon  the  ground  that  the  judgments 
were  fraudulently  obtained,  and  that  of  sudi 
fraud  the  purchaser  was  cognizant  when  they 
were  rendered.  He  filed  a  cross-bill  to  have 
the  sales  set  aside,  and  satisfaction  of  the 
judgments  entered.  Upon  the  question 
whether  a  cross-bill  was  proper  in  such  a 
case,  the  court  said :  **  A  cross-bill  is  proper 
whenever  the  defendants,  or  any  or  eitner  of 
them,  have  equities  arising  out  of  tiie  sub- 
ject matter  of  the  original  suit,  which  entitle 
them  to  affirmative  relief,  which  they  cannot 
obtain  in  that  suit.  No  fitter  case  could  be 
imagined  for  a  cross-bill  than  the  one  which 
is  presented  by  these  pleadings.  ...  No 
doubt  upon  his  answer,  he  [the  defendant] 
was  at  liberty  to  prove  the  facts  averred,  but 
this  would  only  defeat  Smith's  [the  plain- 
[6781  tiff's]  claim  to  relief,  while  the  same  facts 
if  established  upon  a  cross-bill  would  entitle 
him  to  have  satisfaction  of  the  judgments 
actually  entered ;  without  this  he  might  be 
put  to  the  necessity  of  proving  them  repeat- 
edly." In  LUn/d  V.  mrkwood,  112  111.  829, 
886,  in  which  the  relief  sought  was  a  decree 
of  partition,  it  was  said  that  if  the  defend- 
ant, as  a  matter  of  law,  vras  entitled  to  have 
the  decree  up<m  which  the  plaintiffs  based 
their  right  to  partition  set  aside,  on  a  bill 
for  that  purpose,  such  ri^ht  was  an  appro- 
priate matter  for  a  cross-bill  to  an  original 
bill  filed  to  enforce  such  partition.  So,  in 
the  case  before  us,  white  Mrs.  Buckner 
might,  perhaps,  have  defeated  the  plaintiff's 
suit  by  proving,  under  her  answer,  the  facts 
set  out  in  the  cross-bill,  it  was  competent 
for  her.  In  the  same  suit,  to  obtain  such 
affirmative  relief  as  was  appropriate  under 
proof  that  her  brother  did  not  become  the 
absolute  owner  of  the  property  by  the  con- 
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vevance  of  1861,  but  was  invested  with  the 
title  in  trust  for  her.  It  results  that  it  was 
not  essential  to  the  jurisdiction  of  the  Cir- 
cuit Court  of  Cook  County  that  there  should 
have  been  service  of  process,  actual  or 
constructive,  up<m  the  cross-bill  of  Buckner 
and  wife  against  the  infant. 

The  jurisdiction  of  that  court  to  entertain 
the  original  suit  instituted  July  18^  1870,  ij 
questioned  upon  the  ground  that  it  was  com- 
menced without  authority  of  the  infant,  and 
because  no  bond  for  costs  was  filed  by  the 
guardian  ad  litem.    This  position  is  supposed 
to  be  justified  by  the  following  provisions  at 
the  Revised  SUtutes  of  Illinois:    ** Suits  in 
chancery  may  be  commenced  and  prosecuted 
by    infants,    either    by    guardian    or   next 
friend."    Bev.  Stat  1845,  chap.  21,  g  4,  title 
Chancery.    "Minors  may  bring  suits  in  all 
cases  whatever,  by  an^  person  that  they  may 
select  as  their  next  friend ;  and  the  person  so 
selected  shall  file  bond  with  the  clerk  of  the 
circuit  court,  or  justice  of  the  peace  before 
whom  the  suit  may  be  brought,  acknowledg- 
ing himself  bound  for  all  the  costs  that  may 
accrue  and  legally  devolve  upon  such  minor. 
And  after  bond  shall  have  been  so  filed,  said 
suit  shall  progress  to  final  judgment  and  exe- 
cution, as  in  other  cases."     Hev.  Stat.  1845, 
chap.  47, .%  18,    title   Guardian  and   Ward. 
Surely,  these  provisions  are  not  to  be  inter 
preted  to   mean  that  no  suit  in  the  name  of    [979] 
an  infant,  by  next  friend,  can  be  entertained, 
imless  such  next  frigid  is  selected  by  the  in- 
fant.   Such  a  construction  is  inadmissible. 
It  would  prevent  a  suit  being  brought  hj 
next  friend,  where  the  infant  was  so  young 
as  to  be  incapable  of  making  a  selection  <^ 
a  person  to  represent  him.    The  section  first 
above  quoted  is  only  a   recognition  of  the 

?;eneral  rule  that  ''the  court,  in  favor  of  in- 
ants,  will  permit  any  person  to  institute 
suits  in  their  behalf,"  exeroising,  however, 
a  **  very  lar^  discretion  on  the  one  hand,  in 
order  to  facilitate  the  proper  exereise  of  the 
riffht  which  is  given  to  all  persons  to  file  a 
bill  on  behalf  of  infants,  and  on  the  other, 
to  prevent  any  abuse  of  that  right  and  an^ 
wanton  expense  to  the  prejudice  of  infants.^ 
1  Dan.  Ch.  Pr.  69,  71 ;  ^rten  v.  Barthoh 
mew,  6  Beav.  144;  Macpherson  on  the  Law 
of  Infants,  864 ;  Chambere  on  the  Property 
of  Infants,  757.  In  any  view,  the  right  to 
bring  the  suit  does  not  depend  upon  the  exe- 
cution of  a  bond  for  costs,  although,  accord- 
ing to  the  letter  of  the  statute,  the  next  friend 
may  be  required  to  give  sudi  a  bond  before 
the  suit  proceeds  to  mial  judgment  and  exe- 
cution. It  is  also  said  that  there  is  nothing 
to  show  that  Beckwith  had  any  authority  to 
sue  as  next  friend,  except  that  in  his  affi- 
davit to  the  original  bill  he  states  that  he  is 
the  next  friend  of  the  infant.  It  was  not 
necessary  to  the  jurisdiction  of  the  court  that 
he  should  exhibit  with  the  bill  evidence  of 
special  authority  to  bring  it  as  next  friend. 
It  was  in  the  power  of  the  court,  under  whose 
eye  he  acted,  at  any  time  to  inquire  into  his 
fitness  to  represent  the  interests  of  the  infant, 
to  remove  him  if  he  was  a  mere  intermeddler, 
and  to  allow  someone  else  to  be  substituted 
in  his  place.  All  Uie  circumstances  show 
that  his  institution  of  the  original  suit  al 
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next  friend  was  with  the  knowledge  and  as- 
sent of  the  infant's  mother  and  guardian.  It 
is  impossible  to  believe  that  he  moved  in  the 
matter  without  the  approval  of  those  nearest 
to  the  infant.  There  is  no  ground  to  say 
that  he  proceeded  without  aumori^. 

There  is  still  another  Question  of  jurisdic- 
tion to  be  considered.  Bj  the  institution 
of  Illinois  ''appeals  and  writs  of  error  maj 
be  taken  to  tne  supreme  court  held  in  the 
grand  division  in  which  the  case  is  decided, 
or,  bv  consent  of  the  parties,  to  any  other 
id  division."  111.  Const.  1870,  art.  6, 
2,  5,  8.     The  Ck)unty  of  Cook  is  in  the 

fbrthem  Grand  Division,  and,  unless  the 
parties  consent,  cases  from  that  county, 
which  may  be  taken  to  the  supreme  court, 
must  go  to  Uie  court  sitting  in  that  grand 
division.  The  record  discloses  the  fact  that 
upon  'the  entry,  in  the  Circuit  Court  of  Cook 
County,  of  the  decree  of  December,  1870, 
dismissing  both  the  original  and  cross  bills 
without  prejudice,  an  onier  was  made  show- 
ing that  the  plaintiff  by  his  next  friend, 
Beckwith,  prayed  and  was  allowed  an  appeal 
to  the  supreme  court,  a  bond,  upon  his  part, 
being  waived  by  the  other  parties  that  tlie 
plaintiffs  in  the  cross-bill  prayed  and  were 
allowed  an  appeal,  a  bond  on  their  part  being 
waived ;  and  that  the  parties,  ^n  open  court, 
agreed  that  **  such  appeals  may  be  prosecuted 
to  and  the  record  fil^  in  the  Central  Grand 
Division  at  the  next  term,  and  that  one  record 
may  be  used  for  both  appeals."  Now,  it  is 
contended  that  the  Supreme  Court  of  the 
State,  sitting  in  the  Central  Grand  Division, 
could  not,  except  by  consent,  entertain  juris- 
diction of  those  appeals,  and  that  the  next 
friend  and  guardian  ad  litem  was  incapable, 
in  law,  of  giving  such  consent.  It  is  un- 
doubtedly the  rule  in  Illinois,  as  elsewhere, 
that  a  next  friend  or  guardian  ad  litem  can- 
not, by  admissions  or  stipulations,  surrender 
the  rights  of  'the  infant.  The  court,  whose 
duty  it  is  to  protect  the  interests  of  the  in- 
fant, should  see  to  it  that  they  are  not  bar- 
gained away  by  those  assuming,  or  ap- 
Sointed,  to  represent  him.  But  this  rule 
oes  not  prevent  a  guardian  ad  litem  or  pro- 
chein  amp  from  assenting  to  such  arrange- 
ments as  will  facilitate  the  determination  of 
the  case  in  which  the  rights  of  Uie  infant 
are  involved.  There  is  but  one  Supreme 
Court  of  Illinois,  although  for  the  con- 
venience of  litigants  it  sits  in  different 
places  in  that  State,  and,  unless  the  consent 
of  parties  is  given,  can  take  co^izance, 
when  holding  its  session  in  a  particmar  erand 
division,  onJjr  of  cases  arising  in  such  di- 
vision. But  it  is  the  same  court  that  sits  in 
the  respective  divisions,  and  a  consent  by 
the  next  friend  or  guardian  ad  litem  that  a 
case  be  heard  in  a  particular  division  could 
not  possibly  preiudice  the  substantial  rights 
of  the  infajit.  It  is  true  that  the  consent  of 
the  plaintiff's  next  friend  and  guardian  ad 
litem,  that  the  case  should  go  to  the  Central 
Grand  Division,  brought  it  to  a  more  speedy 
hearing  than  it  would  otherwise  have  had,  if 
such  consent  had  not  been  given.  But  cer- 
tainly it  was  not  to  the  interest  of  the  plain- 
tiff uiat  the  final  determination  of  his  case 
should  be  delayed.    The  cases  cited  by  coun- 

184  V.  S. 


sel— OtMiw  T.  MeKethe,  10  111.  79;  (M'arih  v. 
Adams,  11  111.  52,  and  People  v.  Tirmilian 
County,  40  Dl.  125— do  not  establish  any  dif  - 
ferent  principle.  They  decide  nothing  more 
than  that,  in  the  absence  of  consent,  we  su* 
preme  court,  sitting  in  one  grand  division, 
cannot  take  cognizance  of  a  case  fircnn  another 
grand  division. 

It  is  further  contended  that  the  Supreme 
Court  of  Illinois  could  not  entertain  the  ap- 
peal from  the  decree  dismissing  the  cross- 
bill of  Buckner  and  wife  without  an  appeal 
bond  being  executed  bv  them,  and  that  it 
was  not  competent  for  Beckwith  to  waive  the 
giving  of  such  bond.  In  support  of  this 
position  counsel  cite  Ohieago,  P,  d  8.  W.  B, 
Go,  V.  MdreeiUee,  104  111.  91,  and  Lewie  v. 
Shsar,  98  111.  121.  In  the  first  of  those  cases 
the  party  appealing  had  not  filed  a  transcript 
of  the  record  in  tne  supreme  court  within 
the  required  time,  nor  taken  anv  steps  what- 
ever to  bring  the  case  before  the  court  for 
consideration.  A  motion  to  dismiss  the  ap- 
peal having  been  made,  it  was  held  that  a 
mere  waiver  by  the  appellee  of  an  appeal 
bond  did  not  operate  to  perfect  the  appeal  for 
any  purpose.  The  court  said:  ''There  is  no 
appeal  here  for  us  to  act  upon — nothing  to 
dismiss.  The  case  will  be  stricken  from  the 
docket.**  In  the  other  case  cited,  which  was 
an  acti(m  of  replevin,  the  question  was 
whether  the  record  showed  tne  requisite 
amount  involved  to  five  the  supreme  court 
jurisdiction.  As  it  aid  not,  the  appeal  was 
dismissed,  the  court  observing  that  it  could 
not  take  jurisdiction  of  a  case  from  the  ap- 
pellate court  unless  the  record  showed,  in 
some  maimer,  that  it  was  one  of  which  it 
could  take  cognizance.  Neither  case  is  an 
authority  for  the  proposition  that  an  appeal 
bond  is  essential  to  the  jurisdiction  of  the 
Supreme  Court  of  the  State  where  the  appeal 
is  allowed  and  a  transcript  of  the  recora  is 
filed  in  due  time.  A  mere  failure  to  exe- 
cute the  bond  within  due  time  mav  be  ground 
for  dismissing  an  appeal,  but  does  not  de- 

Srive  the  court  of  the  right  to  proceed  to  a 
etermination  of  the  appeal,  bo  here,  the 
waiver  by  the  infant's  guardian  ad  litem  and 
next  friend  of  a  bond  by  Buckner  and  wife 
upon  their  appeal — the  latter  having  waived 
an  appeal  bond  on  his  part— did  not  affect 
the  jurisdiction  of  the  court.  And  such  is 
the  rule  of  practice  in  the  Supreme  Court  of 
the  United  States.  Edmoneon  v.  Bloomehire, 
74  U.  S.  7  Wall.  806,  811  [19:  91]  ;  RUhard- 
eon  V.  Cfreen,  180  U.  S.  104,  114  [82:  872, 
874]  ;  Ewine  V.  StaieNat.  Bank,  184  U.  S.  880 
[88:  917].  The  cases  cited  .by  counsel  from 
the  latter  court  do  not  announce  any  different 
rule. 

We  come  to  consider  whether  tiK  record 
discloses  any  ground  for  holding  that  the 
decree  of  November  18,  1871,  was  obtained 
by  fraud,  as  distin^ished  from  mere  error, 
or  by  collusion  wiu  the  guardian  ad  litem. 
In  considering  this  question  we  have  not 
overlooked  the  fact  that  there  were  replica- 
tions in  the  present  suit  to  both  the  plea  and 
the  answer  of  Bttclmer  and  wife,  although 
the  final  decree  below  inadvertently  states 
that  no  replication  to  the  answer  was  filed. 
The  general  contention,    in  behalf   of  the 
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plaintiff^  i»  that  the  original  and  crofla  bills 
.  were  not  a  genuine  case,  but  were  contrived, 
and  tiie  proceedings  in  the  state  court  were 
'  conducted  throughout,  for  the  purpose  of  de- 
priving an  infant  of  his  estate,  without 
bringing  attention  to  the  real  merits  of  his 
claim  to  the  property  in  dispute.  Of  course, 
if  the  recoid  disclosed  a  case  of  that  charac- 
ter, tiie  decree  complained  of  would  not  con- 
stitute an  obstacle  in  the  way  of  giving 
relief  to  the  plaintiff.  What  are  the  m>unas 
upon  which  tne  charge  of  fraud  and  collusion 
is  based? 

It  may  be  observed  that  no  claim  is  made 
of  newly  discovered  evidence,  and  that  all 
the  facts  now  relied  upon  to  show  fraud 
and  collusion  were  disclosed  bv  the  rec- 
ord before  the  Supreme  Court  of  the  State, 
upon  the  first  appeal,  when  the  merits  of 
lurs.  Buckner's  claim  to  the  property  were 
examined.  No  effort  has  been  maae  to  prove 
any  state  of  case  different  from  that  disclosed 
in  the  original  and  cross  suit.  The  issue  as 
to  fraud  must  be  determined  entirely  by  the 
[069]  record  of  the  proceedings  in  the  state  court, 
and  by  such  inferences  as  may  be  justly 
drawn  therefirom ;  for  no  evidenoe,  apart  from 
that  record,  vras  Introduced. 

It  is  said  that  the  intention  of  the  court 
was  not  specially  called  to  the  various  points 
now  made  against  the  theory  of  a  trust  ad- 
vanced in  behalf  of  Mrs.  Buckner.  That 
fact,  if  established,  would  not  necessarily 
show  fraud  or  collusion.  But  it  does  not 
appear  what  points  were  made  in  argument 
upon  the  first  appeal  to  the  Supreme  Court 
of  the  State.  Certainly,  the  errors  assigned 
by  the  next  friend  In  behalf  of  the  iiuant 
were  broad  enough  to  cover  everv  objection 
now  raised  against  the  right  of  Mrs.  Buck- 
ner to  the  property.  Those  errors  were,  the 
dismissal  of  the  original  bill,  the  refusal  to 
grant  the  relief  asked  by  the  plaintiff  and 
me  admission  of  incompetent  evidence  against 
him.  Under  such  an  assignment  of  errors, 
it  was  competent  for  the  proehein  amv  to 
contend,  as  one  of  the  plaintiff's  counsel  in- 
sists he  should  have  contended,  that  *'the 
object  of  making  the  deed  of  May  15,  1861, 
was  to  leave  the  Buckners  free  to  take  sides 
in  the  civil  war  against  the  United  States 
without  jeopardizing  this  large  estate  in  Uie 
City  of  Chicago ;"  and  that  a  party  making  a 
de^  for  such  a  purpose  was  in  no  better 
position,  in  a  court  of  equity,  than  one  who 
makes  a  deed  to  defraud  his  creditors.  For 
aught  appearing  in  the  record,  this  view  was 
pri^sed  upon  the  Supreme  Court  of  the  State. 
The  absence  from*  the  opinion  of  that  court 
of  any  reference  to  it  does  not  prove  that 
the  guardian  ad  litem  and  next  friend  failed 
to  make  the  point,  or  that  he  purposely 
avoided  allusion  to  it.  If,  in  considering  so 
ffrave  a  charge  as.  that  of  fraud,  we  should 
indulge  in  coniecture  as  to  what  controlled 
the  mind  of  the  state  court,  the  inference 
might  be  fairlv  drawn  that,  as  this  point 
arose  out  of  the  evidence,  it  was  passed 
without  notice,  because  the  court  regarded 
it  as  not  sustained  by  the  proof,  or  as  one 
that  ought  not  to  control  the  decision  of  the 
case. 

The  depoaitions  of  Simon  fi.  Buckner  and 
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Jane  C.  Kingsbury  were  taken  in  the  suit 
brought  by  the  infant  in  1870,  upos  interrog- 
atories by  the  plaintiffs  in  the  cross-suit,  and 
cross- interrogatories  by  Mr.  Lawrence.     It  is     [684] 
contended  tlutt  these  persons  were  incompe* 
tent,  by  the  laws  of  Illinois,  to  testify  in 
support  of  the  cross-bill,  and  that  the  guard- 
ian ad  Utem  failed  to  obl^  upon  that  ground 
to  their  depositions.    This   charge  of  ool« 
lusion  fails  altogether  if  they  were  not  in- 
competent as  witnesses.    By  the  first  sectioo 
of  a  Statute  of  Illinois,  passed  February  19, 
1867,  and  which  was  in  force  when  their  dep- 
ositions were  taken,  it  was  provided  that  '  *]io 
person  shall  be  disqualified  as  a  witne«  ia 
any  civil  action,   suit  or.  proceeding, "  ex- 
cept in  certain  specified  cases,   "by  reasoo 
of  his  or  her  interest  in  the  event  thereof,  aa 
a  party  or  otherwise,  or  bv  reason  of  his  or 
her  conviction  of  any  crime,  but  aocii  in- 
terest or  convicticm  may  be  shown  for  the 
purpose  of  affecting  the  credibility  of  such 
witness."    The  second  section  provides  that 
"no  party  to  any  civil  action,  suit  or  pro- 
ceeding,  or   person    directly    interestea  ia 
the  event  thereof,  shall  be  allowed  to  tes- 
tify therein  of  his  own  motion,  or  in  his  own 
benalf,  by  virtue  of  the  foreeoing  section, 
when  any  adverse  party  sues  or  defends  as  .  .  . 
heir  ...  of  ahy  deceased  person,  .  .  .  unless 
when  called  as  a  witness  bv  such  advene 
party  so  suing  or  defending,*  except  in  cer- 
tain cases  that  have  no  application  here.    Tba 
fifth  section  of  the  same  Act  provides  thai 
"no  husband  or  wife  shall,  by  virtue  of  sec- 
tion one  of  this  Act,  be  rendered  competent  t» 
testify  for  or  against  each  olhci.  .  .  .  except 
in  cases  where  the  wife  would,  if  unmarried, 
be  plaintiff  or  defendant,    .    .    .    and  except^ 
also,  in  cases  where  the  litigation  shall  ba 
concerning  Uie  separate  prop^y  of  the  wile ; 
.    .    .    in  all  which  cases  the  husband  and 
wife  may  testify  for  or  against  Mch  other, 
in  the  same  manner  as  other  parties  may 
under  the  provisions  ol  this  Act*     Pub. 
Laws  ni.  1867,  p.  188. 

It  U  clear  from  these  statutory  provlsiooa 
that  iiuckner  was  not  incompetent,  by  reason 
of  His  relation  of  husband,  to  testify  in 
support  of  his  wife's  claim  to  the  property, 
because  if  Mrs.  Buc^er  had  been  unmarried 
she  would  have  been  a  defendant  in  the  orig- 
inal suit,  and  the  plaintiff  in  the  cro«-suit, 
and  also  because  that  suit  concerned  bar  sep- 
arate proper^.  In  the  cross-bill  he  joined 
with  his  wife  in  asking  that  the  trust  in*  r^i 
tended  to  be  created  by  the  deed  of  1861  be  ^  ' 
enforced,  and  gave  his  assent  to  any  decree 
that  would  place  the  property  under  her  sole 
control  and  preserve  it  for  h^  benefit.  This 
was  regardea  by  the  Supreme  Court  of  the 
State  as  a  renimciation  by  him  of  even  a  life 
estate,  and  the  decree  of  1871  proceeded  upon 
that  ground.  Nor  was  he  incompetent  by 
reason  of  the  inhibition  contained  In  the 
second  section  of  the  Act,  because,  although 
a  formal  party  to  the  cross-suit,  he  was  not 
directly  interested  in  the  event  thereof,  and 
was  not,  in  the  sense  of  the  Statute,  a  party 
adverse  to  the  heir  of  his  deceased  brother- 
in-law.  The  only  party  adverse  to  the  heir, 
in  respect  to  the  issues  made  bv  the  cro«-sait» 
was  Mrs.  Buckner.    She  eoold  not  have  tea- 
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tilled  on  her  own  motion,  or  In  her  own  be- 
half, unless  called  by  the  opposite  party. 
But,  looking  at  the  policy  and  language  of 
those  enactments,  we  peroeiTe  no  reason  why 
Buckner  was  not  competent  as  a  witness,  in 
support  of  his  wife's  suit,  under  the  first  sec- 
tion of  the  Act.  We  sn  also  of  opinion 
that  Mrs.  Elingsbury  was  a  competent  wit- 
ness. She  had  no  interest  adverse  either  to 
appellant  or  to  Mrs.  Buckner.  Her  interest  in 
the  property  was  recognized  by  all  the  par- 
ties. Ko  decree  could  have  affected  her  rights. 
The  fact  that  she  was  a  party  to  the  suit  did 
not,  of  itself,  disqualify  her  as  a  witness. 
There  are  other  lacts  In  connection  with 
the  depositions  of  Buckner  and  Mrs.  Kings- 
bury, which  are  relied  upon  to  establish  the 
charge  of  fraud  and  collusion  upon  the  part 
of  the  guardian  ad  Utem,  They  are  these : 
He  was  not  appointed  guardian  ad  litem  in 
the  cross-suit  until  November  25,  1870,  and 
vet  he  appears  from  the  record  to  have  assimied 
the  position  of  guardian  ad  Ut^  before  that 
date,  by  assenting  in  writing,  under  date  of 
November  22,  1870,  that  a  dedimuB  voUitatem 
might  be  sued  out,  on  the  80th  of  November, 
to  take  the  deposition  of  Buckner,  thereby 
waiving  the  benefit  of  a  notice  of  ten  davs 
ffiven  by  the  statute  in  such  cases;  and  he 
failed  to  file  cross-interrosntories  to  Buckner 
and  Mn,  Kingsbury.  These  facts  contain 
nothing  of  substance,  when  taken  in  connec- 
tion with  other  circumstances.  It  may  be 
that  he  did  not,  in  fact,  sign  the  above  writ- 
ing until  after  hli  appointment  as  guardian 
III86]  ad  litem,  and  that  he  signed  it  without  ob- 
serving its  date.  Be  that  as  it  may,  five  days 
intervened  between  his  appointment  as  guard- 
ian ad  litem  and  the  time  named  for  suing 
out  the  commission  to  take  Buckner's  deposi- 
tion. The  statutory  provision  requiring  ten 
days'  notice  for  the  suing  out  of  a  commis- 
sion to  take  depositions  is  one  for  the  benefit 
of  thc^, party  against  whom  the  depositions 
are  u  Oe  rdetd,  and  might  be  waived.  The 
waiver  of  full  notice,  in  respect  to  Buckner's 
deposition,  was  first  signed  by  the  attorney 
of  Lawrence  and  wife,  the  latter  being  the 
mother  and  guardian  of  the  infant.  It  was 
equally  competent  for  the  guardian  ad  Utem 
or  next  friend  to  join  in  the  waiver,  unless 
it  be  assumed,  as  we  are  unwilling  to  do, 
that  his  fidelity  is  to  be  measured  by  his 
capacitv  and  willingness  to  delay  litigation, 
when  there  is  nothing  to  be  therebjr  accom- 
plished. Nor  are  fraud  and  collusion  to  be 
imputed  to  Beckwith  because  he  did  not,  after 
his  appointment  by  the  court,  file  cross- in- 
terrogatories to  Buckner  and  "Mib.  Kingsbury. 
Cross- interrogatories  were  filed  by  his  part- 
ner in  behalf  of  Mrs.  Lawrence,  and  were  of 
the  most  searching  character.  They  were 
prefaced  with  formal  objections,  upon  the 
ground  of  immateriality  and  incompetency, 
to  more  than  twen^  of  the  interrogatories 
relating  to  the  deed  of  May  16,  1861,  to  the 
circumstances  under  which  it  was  executed, 
and  to  the  alleged  trusit  in  favor  of  Sfrs. 
Buckner.  And,  at  the  hearing,  objections 
were  made  to  the  competency  of  the  evidence 
contained  in  the  depositions  for  the  cross- 
<    plaintiffs,  bat  the  depositions  were  received 
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fubject  to  all  legal  objections  upon  the 
ground  of  sufficiency,  competeni^  and  rele- 
vancy. There  is  no  suggestion  that  the  cross- 
interrogatories  which  were  filed  did  not  cover 
the  whole  ground  of  dispute  between  the 
parties.  It  would  have  served  no  good  pur- 
pose for  the  guardian  ad  Utem  to  repeat  tnem 
on  behalf  of  the  infant,  for  Mrs.  Buckner 
vras  bound  to  support  her  claim  by  proof; 
and  without  filing  cross-interrogatories  the 
infant  was  entitled  to  avail  himself  of  every 
fact  to  his  advantage  brought  out  by  the 
cross-interrogatories  upon  uie-  part  of  his 
mother. 

Another  badge  of  fraud  is  supposed  to  be 
found  in  the  fact  that  the  decree  dismissing 
the  bill  and  cross-bill,  without  prejudice, 
was,  in  fact,  rendered  December  81,  1870,  and  [687] 
yet  was  entered  as  of  December  24,  1870, 
without  objection  from  the  guardian  ad  Utem. 
We  assume  that  the  object  of  all  this  was  to 
enable  the  parties  to  get  the  case  before  the 
supreme  court  at  its  session  commencinfl^  in 
January,  1871,  and  have  it  there  determined 
at  an  earlv  dav.  There  is  nothing  in  all  this 
to  show  naua  or  collusion.  Of  course,  the 
guardian  ad  Utem,  by  technical  objections, 
could  have  postponed  the  hearing  of  the  case 
in  that  court  until  September,  1871 ;  but  there 
is  no  circumstance  disclosed  by  the  record 
tending  in  any  degree  to  show  that  the  in- 
fant would  have  profited  bv  such  delay. 

But  it  is  said  that  the  failure  of  the  guard- 
ian ad  litem  to  appl^  for  a  rehearinc^  of  the 
original  appeal  is  evidence  of  bad  faith  upon 
his  part.  We  cannot  assent  to  any  such  view 
of  his  du^.  The  opinion  of  the  state  court 
shows  that  the  legal  questions  presented  by 
the  appeal  were  carefully  considered,  and 
there  is  no  nound  to  suppose  that  its  con- 
clusion would  have  been  modified  if  a  re- 
hearing had  been  sranted.  Be  this  as  it  may, 
we  cannot  agree  Uiat  the  mere  failure  of  the 
ffuardian  ad  litem  and  next  friend  to  apply 
for  a  rehearing  raised  any  presumption  of 
infidelity  to  his  trust. 

Some  stress  is  laid  upon  the  fact  that 
Beckwith  met  this  suit  by  demurrers  to  the 
bill,  and  did  not  file  an  answer.  This  does 
not  show  fraud  or  collusion.  There  was  no 
need  of  making  him  a  defendant.  No  relief 
was  prayed  against  him.  He  was  neither  a 
necessary  nor  proper  partv  to  the  relief  asked. 
If  he  preferred  to  terminate  the  suit  as  to 
himself  by  a  demurrer,  it  was  his  privilege 
to  pursue  that  course. 

m  respect  to  the  charge  that  the  case  was 
presented  to  the  Supreme  Ck)urt  of  the  State 
upon  a  falsified  or  changed  record,  it  is  only 
necessary  to  say  that  there  is  no  foundation 
for  it  in  the  record  before  us. 

Without  noticing  other  matters  discussed 
by  counsel,  which  we  do  not  deem  of  iniport- 
ance,  we  are  of  opinion  that  the  plaintin  has  r^ssi 
failed  to  show  Uiat  the  decree  of  November  *-  ^ 
18,  1871,  or  any  decree  subsequent  to  that 
date,  was,  In  any  degree,  the  result  of  fraud 
or  collusion. 

The  decree  ii  t^ffkmed. 


Mr,  Chitf  JuiUee  Fuller  took  bo  part  in 
the  considmtion  or  decision  of  this  case. 
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SUFBIOfB  OOUST  OV  THB  UhITID  STATIC 


OoT.  Tbbm, 


EZBEIEL  OILBS  bt  al.,  Plff:  in  Err.. 

SAMUBL  W.  LITTLE  bt  al. 

«96e8.a  Beportor^B  ad.  MS-aoei) 

CoM^uction  tf  a  wtil^^Uregard  bv  itateeouri 
of  (opinion  if  thi$  court-^edural  queition — 
rtview  €f  ttate  judgtMntB, 

1.  The  question  of  the  tra«  oonstruotlon  of  a  will 
depends  wholly  upon  general  rules  of  law  and 
upon  the  looal  statutes,  and  In  no  degree  upon 
the  Oonstltutlon,  laws  or  treaties  of.  the  United 
States. 

a.  The  disregard  bj  the  state  oourt  of  the  opinion 
of  this  court,  upon  the  question  in  a  former  suit, 
does  not  give  this  court  jurisdiction  to  review  the 
judgment  of  the  state  court  in  this  case. 

t.  If  the  state  oourt  had  refused  to  give  due  ef- 
fect to  a  final  judgment  of  any  oourt  of  the 
United  States  in  a  case  between  the  same  parties, 
a  federal  question  would  have  been  presented* 
which  might  have  been  brought  to  this  oourt  for 
review. 

4b  In  order  to  give  this  oourt  jurisdiction  to  review 
a  judgment,  of  a  state  court  against  a  title  or 
right  set  up  or  claimed  under  a  statute  of,  or  an 
authoritj  exercised  under,  the  United  States, 
that  title  or  right  must  be  one  of  the  plaintiff  in 
error,  and  not  of  a  third  person  onlj. 

[No.  1884.1 

Argued MairehI7,JS90.    DeddedAprar.lSSO. 

rl  ERROR  to  the  Supreme  Court  of  the 
State  of  Kebraaka  to  review  a  Judgment 
affirming  a  Judgment  of  the  District  Court  for 
Lancaster  County  in  that  State  in  an  action  for 
the  construction  of  a  will  and  to  cancel  certain 
cleeds  and  to  quiet  plaintiffs'  title.  Dismmed, 
This  case  was  removed  into  the  circuit 
court  of  the  United  States,  which  entered  a 
decree  for  the  defendants.  On  appeal  to  this 
court,  that  decree  was  reversed  and  the  case 
ordered  to  be  remanded  to  the  state  court 
118  U.  S.  696  [80:  269]. 

Statement  by  Mr,  Justice  Qrmjt 
This  was  a  petition  to  quiet  title,  filed 
January  27,  1882.  in  the  District  Court  for 
Lsjicaster  County  in  the  State  of  Nebraska, 
by  Little  and  more  than  seventy  others 
against  Giles,  Burr  and  Wheeler,  and  the 
<£ildren  of  Jacob  Dawson. 

The  petition  alleged  that  Jacob  Dawson  on 
June  16,  1869,  being  seised  of  certain  de- 
scribed real  estate  in  that  county,  made  his 
last  will  as  follows : 

**  After  all  my  lawful  debts  are  paid  and 
discharged,  the  residue  of  my  real  and  per- 
flonal  propertv  I  bequeath  and  dispose  of  as 
follows,  to  wit :  To  my  beloved  wife,  'Edith 
J.  Dawson,  I  give  and  bequeath  all  my  real 
estate  and  personal  of  which  I  may  die 
eeised,  the  same  to  remain  and  to  be  hers, 
with  full  power,  riffht  and  authority  to  dis- 
pose of  same  as  to  ner  shall  seem  meet  and 
proper,  so  long  as  she  remains  my  widow, 
upon  the  express  condition  that  if  she  shall 
marry  again  then  it  is  my  will  that  all  of 
the  estate  here  bequeathed,  or  whatever  may 

VCfTm,—A»  to  HUerpreUUion  of  nHRs;  intention  of 
testator  to  ooMrn,— see  note  to  Fkajr  v«  Beit,  7: 
308. 
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remain,  shall  go  to  my  sarviTing  diildren, 
share  and  share  alike ;  and  In  case  aay  of  my 
children  shall  have  deceased,  leaving  issue, 
then  the  issue  so  left  shall  receive  the  share 
to  which  said  child  would  be  entitled.  I 
likewise  constitute  and  appoint  my  said  wife, 
Edith  J.,  to  be  ezecutrijc^  my  last  will  tad 
testament." 

The  petition  further  alleged  that  Jacob  .^^^^, 
Dawson  died  a  week  afterwaras,  and  his  will  L***i 
was  duly  admitted  to  'uobate,  and  letters 
testamentary  were  issued  to  Mrs.  Dawson; 
that  in  order  to  pay  his  debts  and  maintain 
herself  and  children,  and  to  make  advances 
to  ttke  oldest  son,  she  was  obliged  to  sell  a 
larsp  portion  of  the  real  estate,  and  accord- 
ingly,  under  the  oower  conferred  on  her  br 
the  will,  executea  warranty  deeds  tbiam, 
under  which  the  plaintiffs  severally  becama 
seised  of  certain  lots  described ;  that  on  Nov- 
ember 16,  1879,  she  married  again ;  that  the 
defendants  conspired  together  to  cloud  the 
plaintiffs'  title  and  to  extort  money  from 
them,  and,  in  pursuance  of  the  conspiracy, 
procured  deeds  of  the  whole  land  to  be  exe- 
cuted by  Dawson's  children  to  Buir  and 
Wheeler,  and  by  them  to  Giles,  a  citizen  of 
Iowa,  for  nominal  considerations,  and  to  en- 
able suits  to  be  brought  in  the  courts  of  the 
United  States;  and  pretended  that  Mrs.  Daw- 
son took  by  the  will  an  estate  for  life  only, 
tdrminable  bv  her  marriage ;  and  commenced 
vexatious  suits,  and  threatened  to  oommencs 
others,  against  the  plaintiffs. 

The  petition  prayed  for  an  injunction,  a 
canceling  of  the  deeds  to  Burr  and  Wheeler 
and  to  Giles,  a  decree  auietin^  the  plaintiffs' 
title  and  establishing  it  against  all  the  de- 
fendants, and  for  further  relief. 

Burr  and  Wheeler  and  some  of  Dawson's 
children  disclaimed  all  interest  in  the  prop- 
erty ;  the  other  children  and  Giles  filed  an 
answer,  denving  the  allegations  of  the  peti- 
tion, and  alleging  that  the  title  had  vested 
in  Giles ;  and  Giles  filed  a  petition  for  the 
removal  of  the  case  into  the  circuit  oourt  of 
the  United  States,  upon  the  ground  that  hs 
was  a  citizen  of  Iowa  and  the  plaintiffs  citi- 
zens of  Nebraska  and  other  States,  and  that 
the  controversies  beween  him  and  each  of 
the  plaintiffs  were  severable. 

The  case  was  thereupon  removed  into  ths 
circuit  court  of  the  United  States ;  and  that 
court  denied  a  motion  to  remand  It  to  the 
state  court,  and  afterwards,  upon  a  hearing 
on  pleadings  and  proofo,  entered  a  decree 
for  the  defendants.  On  appeal  to  this  court 
that  decree  was  reversed,  a^  the  case  ordered 
to  be  remanded  to  the  state  court,  upon  the 
ground  that  the  controversies  between  Giles 
and  the  plaintiffs  were  not  severable,  and  thai 
the  deed  to  Giles  was  collusively  made  for  the  [f4Tl 
purpose  of  giving  Jurisdiction  to  the  courts  of 
the  United  States.  118  U.  S.  696  [80:  969]. 
On  February  28,  1887,  pursuant  to  the  man- 
date of  this  court,  the  circuit  court  ordersd 
the  case  to  be  renumded  to  the  state  court. 

The  defendants  theiL  by  leave  of  that  court, 
filed  an  amended  and  supplemental  answer, 
alleging,  amon^  other  things,  the  following: 

Ffist  A  decision  of  this  court  on  appeal 
in  an  action  brought  in  the  circuit  oourt  ot 
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ihe  United  States  bj  Giles  acainst  Little, 
holding  that  by  the  terms  of  the  will  Mrs. 
Dawson  took  only  an  estate  for  life,  deter- 
minable  upon  her  marriage,  and  no  power  to 
•convey  any  greater  estate  than  she  had  her- 
•elf. 

Second.*  Judgments  recoTered  in  the  circuit 
<x>urt  of  the  United  States  on  July  8,  1887, 
Against  some  of  these  plaintiffs  in  actions  of 
«iectment  brought  January  6,  1887,  against 
them  by  one  Miles,  to  whom  Giles  in  Decem- 
ber, lw6,  had  executed  a  warranty  deed  of 
«ome  of  tiie  lots. 

A  general  replication  was  filed,  and  a  trial 
was  nad  before  the  court  without  a  jury,  at 
which,  among  other  thinffs,  the  defendants 
put  in  evidenoe  records  of  the  judgments  re- 
covered by  Miles  against  some  of  these  plain- 
tiffs in  the  circuit  court  of  the  United  States ; 
«nd  also  a  record  of  the  proceedings  in  the 
action  brought  in  that  court  by  Giles  against 
Little,  by  which  that  action  appeared  to  have 
been  an  action  of  ejectment  brought  August 
138,  1880,  for  the  lot  now  claimed  by  LiUle, 
in  which  the  circuit  court  sustained  a  demur- 
rer to  the  petition  and  rendered  Jud^ent  for 
the  defendant,  according  to  the  opinion  of  the 
circuit  Judge,  reported  in  2  McCrary,  871 ; 
its  Judgment  vras  reversed  bv  this  court  <m 
writ  of  error  on  December  12,  1881,  and  the 
case  remanded  for  further  proceedings ;  and 
after  furtherprooeedings,  the  petition,  on  De- 
cember 2,  1885,  vras  dismisseo,  on  motion  of 
Giles,  without  prejudice  to  a  subsequent 
action. 

The  report  of  that  case  in  this  court  in  101 
TJ.  8.  291  [26:  745],  was  also  offered  in  evi- 
dence by  the  defendants  at  the  trial  of  the  pres- 
ent case,  and  excluded. 

The  state  court  held  that  by  the  will  of 
f  6481  ^'^^^  Dawson  Mrs.  Dawson  took  a  title  in 
"-  -^  fee  simple  so  long  as  she  should  remain  his 
widow,  with  full  power  to  sell  and  convey 
the  same  in  fee  auring  widowhood;  and 
entered  Judgment  for  the  plaintiffs  in  accord- 
ance with  the  prayer  of  their  petition.  That 
Judgment  was  affiimed  by  the  Supreme  Court 
of  Nebraska.    25  Neb.  818. 

The  defendants  sued  out  this  writ  of  error, 
and  assigned  for  error  that  the  state  courts 
did  not  give  full  faith  and  credit  to  the  Judg- 
ments recovered  by  Miles  against  some  of  the 
plaintiffs  in  the  circuit  court,  and  disre- 
garded the  decision  of  this  court  in  104  IJ. 
S.  291  [26:  745]. 

Mr,  J«  M.  Woolworth  for  plaintiffs  in 
error. 

Mewr»,T.  M.  Marquett,  iT.  8,  Eaneood 
and  John  H.  Ame$  for  defendants  in  error. 

Mr.  Juttiee  Gray  delivered  the  opinion  of 
the  court: 

The  real  question  in  controversy  between 
the  parties  is  of  the  extent  of  the  estate  and 
power  which  Mrs.  Dawson  took  under  the 
will  of  her  husband.  In  OiU$  v.  Little,  104 
U.  S.  291  [26:  745],  this  court  held  that  she 
took  only  an  estate  for  life,  determinable  by 
her  marrying  again,  and  no  power  to  convey 
a  greater  estate  than  she  had  herself.  In  the 
case  at  bar,  the  Supreme  Ck>urt  of  Nebraska, 
declining  to  follow  that  decision,  and  basing 
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Its  Judgment  largely  upoii  the  statutes  of  the 
State,  held  that  she  took  an  estate  in  fee  de- 
terminable upon  her  marriage,  with  power 
during  her  widowhood  at  her  discretion  to 
convey  in  fee  any  part  of  the  land,  and  that  t 

the  devise  over  in  case  of  her  marrying  asain 
passed  to  the  children  only  what  remained 
unconveyed.    LUUe  v.    Que$,  25  Neb.  818. 

The  question  of  the  true  construction  of 
the  will  in  this  respect  depends  wholly  upon 
general  rules  of  law  and  upon  the  local  stat- 
utes, and  in  no  degree  upon  the  Constitution,  rg^-A, 
laws  or  treaties  of  the  United  States ;  and  the  i^***! 
disre^^ard  by  the  state  court  of  the  opinion 
of  this  court  upon  the  question  in  a  lormer 
suit  does  not  give  this  court  Jurisdiction  to 
review  the  Judnnent  of  the  state  court  in 
this  case.  Leather  Manufaeturen  Bank  v. 
Owpar,  120  U.  S.  778  [80:  816]  ;  San  Fran- 
eieco  v.  ScoU,  111  U.  8.  768  £28 :  598]  ;  San 
Frandeco  v.  IteeU,  188  U.  S.  65  [88 :  570]. 

If  the  state  court  had  refused  to  give  due 
effect  to  a  final  Judgment  of  any  court  of  the 
United  States  m  a  case  between  the  same 
parties,  a  federal  question  would  have  been 
presented,  which  might  have  been  brought 
to  this  court  for  review.  Dupateeur  v.  J&h- 
ereau,  88  U.  S.  21  Wall.  180  [22 :  588]  ;  Oree^ 
cent  City  Jaw  Stock  Co,  v.  Butehere  Union 
SlaughUr-Wmee  Co.  120  U.  S.  141  [80:  614]. 
But  this  record  presents  no  such  state  of 
things. 

The  case  of  OUee^,  LUOe,  104  U.  8.  291  [26: 
745],  was  indeed  between  one  of  the  present 
defendants  and  one  of  the  present  plaintiffs, 
and  concerned  the  title  to  a  lot  of  land  now 
claimed  by  the  latter ;  but  the  Judgment  of 
this  court  only  reversed  a  Judgment  of  the 
circuit  court  of  the  United  States  sustaining 
a  demurrer  to  the  petition,  and  remanded  the 
case  to  that  court  for  further  proceedings, 
and  (as  appears  by  the  record  Riven  in  evi- 
dence at  the  trial  of  the  case  at  bar)  the  peti- 
tion was  afterwards,  and  before  final  judg- 
ment, dismissed  on  the  motion  of  the  plaintiff, 
without  prejudice  to  a  new  action ;  so  that 
nothing  was  finally  adjudged  in  that  case, 
even  as  between  the  parties  to  it.  Bucher  v. 
Cheshire  R  Co,  126  fj.  8.  555,  578,  579  [81 : 
795,  797]. 

The  ground  most  relied  on  in  favor  of  a 
reversal  of  the  Judgment  of  the  state  court  is 
its  refusal  to  give  effect  to  the  iud&^ents 
obtained  in  the  circuit  court  of  the  United 
States  against  some  of  the  present  plaintiffs 
by  Miles,  a  grantee  of  the  present  defendants. 
It  is  argued  that  the  Judraients  in  favor  of 
Miles  conclusively  showed  that  some  of  these 
plaintiffs  had  no  title,  and  that,  as  all  these 
plaintiffs  claimed  under  one  title  in  the  pres- 
ent suit,  the  Judgment  below  in  their  uvor 
must  be  reveraed  as  to  all  of  them. 

As  the  present  defendants  did  not  claim 
under  Miles,  and  were  not  parties  to  his  suits, 
it  is  difficult  to  see  how  Judgments  in  those 
suits  could  have  any  effect  as  evidence  for  or 
against  them,  by  way  of  estoppel  or  ^other- 
inse. 
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against  a  title  or  right  set  up  or  claimed 
under  a  statute  of,  or  an  authority  exercised 
tinder,  the  United  States,  that  title  or  right 
must  be  one  of  the  plaintiff  in  error,  and  not 
of  a  third  person  only.  Omna$  v.  Norwood^ 
9  TJ.  8.  5  Oranch,  844  [8 :  120]  ;  MoTUgomery 
T.  mmandez,  26  U.  8.  18  Wheat.  129,  183 
[6 :  675,  677]  ;  Hendenon  t.  Tennessee,  61  U. 
8.  10  How.  811  [18 :  4841 ;  Bale  v.  Gaines, 
08  U.  8.  22  How.  144,  160  [16:  264,  2691 ; 
I/mg  V.  Converse,  91 U.  8.  105  r28 :  2881.  The 
title  set  up  by  the  defendants  oeing  that  of  a 
third  person,  in  which  they  have  no  interest, 
the  writ  cf  error  is  dismissed  for  wkU  ofjwris- 
diction. 


THB  BOARD  OP  COUNTY  COMMIS- 
SIONERS OP  THE  COUNTY  OP 
LEAVENWORTH,  Appt,, 

V. 

THE  CHICAOO,  ROCK  ISLAND  AND  PA- 
CIPIC  RAILROAD  COMPANY  n  al. 

(Bee  8.  OL  Beporter*!  ad.  6eS-TUU 

FoffeUurs  of  eansdHdation  cf  railroad  com- 
panies, may  be  ortforeed  Ify  the  State,  but  not 
by  a  private  person—eer^fied  eopy  qf  agree- 
ment of  eonsoUdation,  when  eonelusive  em- 
denee~-ean8olidation  of  certain  railroad  com- 
panies vaUd—appeal,  or  bill  of  review,  proper 
remedy  for  error-^-^oUusion  between  companies, 
or  fraud,  not  shown — omission  to  maks  do- 
fense^aches, 

1.  Under  the  HinoiulAol  of  1810  aothoriitoff  the 
consolidation  of  two  or  more  railroad  oompi^ 
Dies,  the  filing  with  the  seoretaiy  of  state  of  a  reso- 
hition  aocepting  the  proylsions  of  the  Aot,  peiwod 
b7  a  majority  vote  of  the  stockholdeis  of  each 
oonsolidating  oompanj,  is  a  matter  between  the 
State  and  the  oorporations;  theStaiemayenforoe 
the  forfeiture  if  the  oonsolidatlon  ia  void  for 
Cailare  to  file  such  acceptance,  but  a  private  per* 
son  cannot. 

H  A  certified  copy  from  the  secretary  of  state's 
ofllce  of  the  agreement  for  consolidation  is  con- 
duslye  eridenoe  of  the  consummation  of  the 
oonsoUdatlon  in  suiti  between  the  consolidated 
company  and  indiTiduals  or  other  corporations. 

H  The  consolidation  of  August,  1S71,  between  the 
Chioaero  and  Southwestern  Bail  way  Company  and 
the  Atchison  Branch  of  the  Chicago  and  South- 
western Bailway  Company  was  yalld,  and  the 
corporation  thus  formed  succeeded  to  the  rights, 
property  and  obligations  of  ttie  Chicago  and 
Southwestern  Bailway  Company,  created  by  the 
consolidation  of  September,  1800,  of  the  Chicago 
and  Southwestern  Bailway  Company  chartered 
in  Iowa  and  a  company  also  of  the  same  name 
chartered  in  Missouri;  and  it  was  the  proper 
party  to  be  sued  and  to  represent  aU  the  interests 
of  all  the  stockholders  in  aU  the  corporations  of 
which  it  was  composed. 


4.  Where  a  court  has  jurlsdfotlOB  of  the  cm 
of  the  parties  and  of  the  subject  matter,  fCr  any 
mere  error  in  its  decision  the  proper  remedy  toby 
appeal,  or  by  bill  of  reriew  In  the  same  coon, 

t,  The  facts  that  some  of  the  tmstees  tn  a  deed  of 
trust  or  mortgage  glyen  by  a  railroad  company 
were  directors  or  stockholders  ina  railroad  com- 
pany which  procured  the  foreclceure  of  the  moru 
gage,  and  that  one  person  was  the  president  ot 
both  companies,  and  that  a  majority  cf  the  dl> 
rectors  of  both  oompanies  were  tlie  same  perw 
sons,  and  that  a  majority  of  the  stock  of  the 
mortgagor  company  was  in  the  bands  of  the 
president  of  the  other  company,  and  that  the  at- 
tomey  who  appeued  for  the  mortgagor  company 
had  previously  been  employed  by  the  otlMr  com- 
pany, and  the  attorneys  who  brought  the  for^ 
closure  suit  were  afterwards  attoraeya  of  the 
latter  company,  and  one  of  the  attoroeTS  of  that 
company,  in  the  foreclosure  suit*  wsa  a  director 
in  the  mortgagor  company,  are  not  solllclent.  la 
the  absence  of  actual  fraud,  to  vender  the  U 
closure  Tdd. 


a.  Where  the  proper  place  to  haye  made  a 
was  in  the  foreclosure  suit  and  ample  opportunltj 
was  had  there  for  such  defense,  the  ooart  in  a 
suit  afterwards  brought  to  declare  the  foreelcsiire 
sale  TOld  to  not  bound  to  give  effect  to  eMah  d^ 


T.  Courtsof  equity  do  not  sit  to  restore  opport^ 
nities  or  renew  possibilities  which  hSTe  been  per- 
mitted to  pass  by  the  neglect,  the  ignoranoe  er 
CTen  the  want  of  means  cf  those  to  whoos  tbsr 
were  once  presented. 

[No.  261.] 

Argued  Apras,2S90.    Decided  April  U,  18». 

APPEAL  from  a  decree  of  the  Circait  Comt 
of  the  United  Sutes  for  tlie  Western  DU- 
trict  of  Missouri  dismissing  a  suit  to  set 
aside  a  consolidation  between  railroad  oom> 
panics  and  proceedings  for  foreclosure  of  a 
trust  deed  or  mortgage  and  also  the  sale  as 
fraudulent  and  yoid.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeers.  D.  K,  Tenney,  8.  8.  Qrmgoirj  *nd 
J.  M.  Flower*  for  appellant 

The  complainant  stockholder  Is  entitled  to 
bring  and  maintain  this  suit  for  the  relidf 
prayed. 

(jook,  Stock  and  Stockholdeis,  §  54d :  iU- 
wool  T.  Merryweather,  L.  R.  5  Eq.  464,  note; 
Dodge  v.  Woolsey,  59  U.  S.  18  How.  831  (15: 
401)  ;  Howes  v.  Oakland,  104  U.  S.  450  (d5: 
8:^  ;  TaseweU  Oounty  v.  Farmers  L,  AT,  Co. 
12  Fed.  Rep.  752;  HMXh  v.  BrU  £.  Gb.  8 
Blatchf .  406 ;  Lafayette  Co,  v.  Neely,  21  Fed. 
Rep.  788 ;  Greenwood  v.  Union  FYeight  B,  Ox 
106  U.  S.  18,  16  (26 :  961,  968) . 

A  suit  to  redeem  a  mortgage,  bj  a  persoa 
haying  a  right  to  redeem  but  wlio  was  not 
nuule  a  par^  to  a  proceeding  to  fotecloae  the 
same,  may  be  brought  at  anj  time  within  ten 
years  from  the  tioM  that  possession  is  taken 
of  the  mortgaged  premises  by  the  purchaser 


y 


Voim.^As  tofraudemd  umdue liUfuenes in aeotd- 
ance  of  deed  or  tcfO,  see  nOU  to  HM-ding  t.  Handy, 
S:  429. 

At  tofrofud  or  fllsgol  consideration;  how  far  wiU 
Ofooid  controct,  sse  noCs  to  Armstrong  t.  Toler,  Se 
108. 

AntoconotiaeMonofadeeAcra  eontroet  la  sgiitty 
/or /roud,  eoneeolmafit  or  fiHsrepr0sentat<on,  sse  imU 
to  Neblett  t.  Maofarhmd,  Mi  471. 

i0«4 


.^  le  the  soli  of  0oodi  en  eredtt  toliisolMRt 
when  sals  is  sold,— sse  woCs  to  Donaldson  t.  FarwcU, 

BOX  cf  rec^ew;  natwrs  cf;  when  aidg  hs  brtNipM; 
who  mau  maintatn:  tMnewitMn  which  to  hehroitgkS; 
what  U  should  contatn.  See  noU  to  Bank  of  U.  8.  t. 
Bttchie.atm;alBoiMUtoflheltoa  T.TaaKleMk, 
97:  ML 


t88i. 
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at  the  foreclosure  sale,  or  those  claiming 
under  him. 

Miner  t.  Beehman,  50  N.  T.  887;  HutbeU 
▼.  aibley,  BO  N.  Y.  468 ;  KntnoUon^,  WaUc&r, 
18  Wis.  265;  Waido  y.  Bies,  14  Wis.  286; 
HufUer  y.  HunUr,  60  Mo.  445. 

Where  a  corporation  relies  upon  a  grant  of 
power  ^m  the  Legislature  for  authority  to 
do  an  act,  it  is  restricted  to  the  mode  pre- 
scribed by  the  statute  or  charter  for  its  exer- 
cise. 

Angell  &  A.  Corp.  ft  111 ;  Fbfrmen  Loan  db 
Tnut  Co.  y.  OwrrcU,  5  Barb.  618 ;  Bwrt  v. 
Famvr,  24  Barb.  519 ;  Ly<m$  y.  Orange,  A.  db 
Jfaf.  R.  (h.  82  Md.  18;  Mokelumns  HiU  0.  db 
M,  Co,  T.  Woodbv/ry,  14  Cal.  424 ;  PtrUnavlar 
B.  Oo,  y.  TharTp,  28  Mich.  506 ;  Mansfidd,  0. 
4S:  L.  M.  B.  Go,  y.  Drinker,  80  Mich.  125 ; 
St.  Paul  Div.  No,  1,  8.  of  T.,  y.  Brown,  9 
Minn.  165 ;  Bopera  y.  WdU,  44  Mich.  411 ; 
Hufnphreys  y.  Mooney,  5  Colo.  282 ;  Sovihgate 
y.  AUantie  db  P.  B.  Oo.  61  Mo.  95 ;  Stale  y. 
Oarroute.  67  Mo.  461 ;  Baleigh  dk  G,  B,  Oo.  y. 
Beid,  80  U.  8.  18  Wall.  270  (20:  570). 

When  a  statute  limits  a  thing  to  be  done  in 
«  particular  mode,  it  includes  a  negatiye  of 
Any  other  mode.  i^ 

Olney  y.  Pean^,  1 R  I.  2V2,  and  cases  cited ; 
BiddUv,  Bedford  Oo.  7  Serg.  &R  m^;Neale 
▼.  Overeeere  qf  Poor,  5  Watts,  588. 

A  new  suit  will  be  sustained  where  the 
rights  of  innocent  parties  have  not  intarened, 
to  set  aside  and  annul  a  former  Judgment  or 
decree  and  open  the  case  for  a  new  and  fair 
hearing  and  for  proper  relief,  where  by  some 
fraud,  practiced  directly  upon  the  party  seek- 
ing relief  against  the  iudgment  or  decree,  or 
by  reason  of  trust  relations,  that  ptur^  has 
been  prevented  from  presenting  his  rights  or 
<Ase  to  the  court. 

United  States  y.  Throckmorton,  98  U.   8.  61 
25 :  98)  ;  Paciflc  B,  Oo.  y.  Missouri  Pac.  B. 

.  Ill  U.  8.  505  (28:  498). 

By  reason  of  the  trust  relations  between 
the  Rock  Island  and  Southwestern  Compa- 
nies, aside  from  proof  of  any  actual  fraud  or 
damage,  the  foreclosure  decree  is  no  btu*  to  the 
accounting  and  relief  sought  by  the  bill  of 
<»mplaint. 

Datoue  y.  Fammng,  2  Johns.  Ch.  252 ;  Keeeh 
y.  SancffSord,  2  Eq.  Cas.  Abr.  741 ;  Ex  parte 
BenneU,  10  Yes.  Jr.  885 ;  Munro  y.  AOaire,  2 
Oaines,  Cas.  188;  Miehoudy.  Oirod,  45  U.  8. 
4  How.  508  (11 :  1076)  ;  KoelOerY.  Black  Bivor 
FaUsIron  Oo.  67U.  8.  2Black,  715  (17:  889)  ; 
Drvryv.  Oross,  74  U.  8.  7  Wall.  299_(19:  40)  ; 
Marsk  y.  Whitmore,  88  XJ.  8.  21  Wall.  178, 
188,  184  (22 :  482,  ^  ;  JaOcson  y.  LuMing, 
^U.  8.  21Wall.  616  (22:492)  ;2WnXidb  da 
Oo.  y.  Marbwry,  91 U.  8.  587  (28 :  829)  ;  War- 
4£U  y.  Union  Pac.  B.  Oo.  108  U.  8.  651  (26 : 
IJ09)  ;  Thomas  y.  BrownviUe,  It.  K.  db  P.  B. 
Go.  109  U.  8.  522  (27 :  1018)  ;  AWm  y.  GW- 
ietU,  127U.  8.  589  (82:  271)  ;  Benson^.  Hea- 
ihom,  1  Younee  &  C.  Ch.  826 ;  Aberdeen  B.  Co. 
v.  Blakie,  1  Macq.  H.  L.  Cas.  461 ;  Lydney  Co. 
v.  Bird,  55  L.  T.  N.  8.  558 ;  EoyU  y.  HatU- 
imrgh  db  M.  B.  Cb.  54N.  Y.  814;  Metropolitan 
E.  B.  Oo.  v.  Mamhattan  E.  R  Oo.  11  Daly, 
567;  Parker  y.  Nickerson,  112  Mass.  196; 
Union  Poc  B.  Oo.  y.  Credit  Mobilier,  185  Mass. 
367 :  Parker  y.  mekerson,  187  Mass.  487 ;  Davis 
y.  Bock  Creek  L.  F.  db  M.  Oo.  ^  Cal.  859,  86 

184  U.S. 
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Am.  Rep.  40;  PiekeU  y.  Sehoot  Diet.  No.  /, 
25  Wis.  551 ;  Sweeny  y.  Winding  Qrape  Sugar 
iSsBtf.  Oo.  dO  W.  Ya.  44^-451 ;  BaUeiffh  y. 
Fitepatriek,  48  N.  J.  Eq.  501-519 ;  FUnt  db 
P.  M.  B.  Oo.  y.  Deuiey,  14  Mich.  477-488 ; 
Booth  y.  Bobinson,  55  Md.  419 ;  EaOam  y. 
Indianola  Hotd  Oo.  66  Iowa,  178, 181 :  Oilman 
0.  R  Co.  v.  KeUy,  Tl  Dl.  426;  MtcheU  y. 
Reed,  61  K.  Y.  128 ;  DaieU  y.  Hamlin,  108  Dl. 
89 ;  Forrer  y.  Forrer,  29  Oratt.  '184 ;  Nelson  y. 
Hayner,  66  111.  487;  Jackson  y.  LudeUng,  88 
U.  8.  21  Wall.  616-684  (22 :  492,  499)  ;  John- 
son y.  Waters,  111  U.  8.  640-669  (28 :  547) 
ArrowemithY.  Qleason,  129X1.  8.  86  (82:  680) 
WaUaee  y.  Long  Island  B.  Oo.  12  Uun,  460 
Pearson  y.  Conofrd  B.  Oo,  18  Am.  &  £ng.  R. 
R.  Cas.  102 ;  Ooodin  y.  Cincinnati  db  W.  Canal 
Oo.  18  Ohio  8t.  169. 

A  material  omission  of  such  acts  as  are  de- 
clared to  be  necessary  steps  in  the  process  of 
incorporation  will  be  fatal  to  the  existence 
of  the  corporation,  and  may  be  taken  advan- 
tage of  collaterally  in  any  form  in  which  the 
fact  of  incorporation  can  properly  be  called 
in  Question. 

Morawetz,  Priy.  Corp.  g  81 ;  MokeH/umns 
mu  0.  dbM.  Co.  y.  Woodbwry,  14  Cal.  424; 
LffrdY.  Essex  Bldg.  Asso.  87  Md.  820;  First 
Nat.  Bank  v.  Davies,  48  Iowa,  424 ;  State  v. 
Beat  Estate  Bank,  5  Ark.  595 ;  Searsburgh  T. 
Oo.  y.  Cuiier,  6  Vt.  815 ;  Holmes  v.  OilHland, 
41  Barb.  568;  HuH  v.  Salisbury,  69  ^o.  810; 
Unity  Ins.  Co.  v.  Cram,  48  N.  H.  686 ;  Bige- 
low  y.  Oregory,  78  111.  197 ;  Stowe  v.  Flagg,  72 
111.  897;  hareey.  Madison  dbl.  B.  Oo.  62 U. 
8.  21  How.  441  a6:  184)  ;  DouthiU  y.  Stin- 
son,  68  Mo.  2^8 ; St.  Pofut  Din.  No.  1,  S.  ofT., 
v.  Brown,  9  Minn.  165 ;  Bogers  r.  WeUs,  44 
Mich.  411 ;  Humphreys  v.  Mooney,  5  Colo.  282 ; 
Doyle  y.  Mimer,  42  Mich.  882 ;  Peninsular  B. 
Co.  y.  Thorp,  28  Mich.  506 ;  MansMd,  C.  db 
L.  M.  B.  Oo.  y.  DKnJtor,  80 Mich.  125;  Unitm 
Horse  Shoe  Works  v.  Lewis,  1  Abb.  U.  S. 
518. 

If  the  Statute  of  Limitations  would  not 
constitute  a  bar  if  this  action  had  been  brought 
at  law,  laches  will  not  avail  in  equity. 

OhiMnandeieu  y.  Clinton,  2  Jac.  <&  W.  152;' 
Bond  V.  HopMns,  1 8ch.  &  Lef.  429 ;  Hof>enden 
v.  Anneaeu,  2  8ch.  &  Lef.  686-657 ;  Medlicott 
v.  0*Dona,  1  Ball  &  B.  164 ;  Bogersv.  Broum^ 
61  Mo.  187. 

Messrs.  Thos.  F.  Wltherow  and  M.  A, 
Low,  for  appellees : 

The  alleged  informality  in  the  creation  of 
the  consolidated  company  cannot  be  consid- 
ered in  Uiis  case. 

Federal  courts  have  no  Jurisdiction  to  in- 

auire  into  or  adjudicate  as  to  the  validity  of 
le  creation  of  a  corporation  under  the  lawg 
of  a  State. 

Angell  A  A.  Corp.  §§  777,  778 ;  Beard  v. 
Talbot,  7  Gray,  115-lw;  CommomDealth  y. 
Union  Ins.  Co.  5  Mass.  280;  Atty-Oen.  v. 
Tudor  lee  Oo.  104  Mass.  289 ;  Dimpfd  v.  Ohio 
its  M.  R  Co.  9  Biss.  127  affirmed  110  U.  8. 
209  (28 :  121)  ;  Ibylor  v.  Alabama  B.  Oo.  18 
Fed.  Rep.  154 ;  Cletmeater  v.  Meredith,  68  U. 
S.  1  Wall.  25  (17 :  604)  ;  WiUiamson  v.  Ko^ 
komo  Bldg.  db  L.  F.  Asso.  89  Ind.  889 ;  StaU 
v.  Woodward,  89  Ind.  110 ;  Otbom  v.  People^ 
108  ni.  224;  St.  Louis  Oas  Light  Oo.  v.  St. 
Louis,  11  Mo.  App.  56 ;  Smith  v.  dark  Conn- 
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ty,  64  Mo.  58-81 ;  (krUral  A.  <ft  M,  Amo.  t. 
Alabama  Gold  L,  Im,  Co,  70  Ala.  120. 

No  court,  state  or  federal,  will,  in  a  col- 
lateral proceeding,  inquire  into  the  validity 
of  the  proceedings  by  which  a  de  facto  corpo- 
ration was  creatS. 

Methodiit  E.  U.  Ohureh  v.  Pickett,  19  K  Y. 
482;  WiUiarMtm  v.  Kokamo  Blda.  db  L.  F. 
Asso.  89  Ind.  289 ;  Hackensaek  Water  Go.  ▼. 
IkKai/,  86  N.  J.  Eq.  548 ;  St.  I/mis  v.  Shields, 
62  Mo.  247 ;  Briggay.  Cape  Ood  Ship  Canal  Co. 
187  Mass.  72 ;  Smith  v.  Shedey,  79  U.  S.  12 
Wall.  858,  861  (20 :  480)  ;  ThampBon  v.  Can- 
dor, 60  111.  247;  iZ^  y.  Bock  lOand  A  A.  B. 
Co.  21  111.  95 ;  Qm.  v.  Unum  Fire  Ins.  Co.  5 
Mass.  280 ;  Boston  Class  Mfg.  Co.  y.  Langdon, 
24  Pick.  49 ;  Fdger  y.  Columbian  Ins.  Co.  99 
Mass.  267,  274 ;  Bice  y.  Commontoealth  Nat. 
Bank,  126  Mass.  800 ;  Baker  y.  Backus,  82  111. 
Ill ;  Land  y.  Coffman,  50  Mo.  248 ;  Martin- 
dale  y.  Kansas  City,  St.  J.  iti  C.  B.  B,  Co.  eO 
Mo.  510 ;  TarbeU  y.  POge,  24  Dl.  47. 

A  court  of  chancery  has  no  jurisdiction  to 
determine  the  regularity  of  the  creation  of  a 
corporation  which  exists  de  facto.     Of  that 

Jiuestion  the  courts  of  law  naye  exclusiye 
urisdiction. 

Bex  y.  Carmarthsn,  2  Burr.  869 ;  National 
Bocks  R  Co.  y.  Central  B.  Co.  82  N.  J.  Eq. 
755 ;  StaU  y.  MerchanU  Ins.  <ft  Trust  Co.  8 
Humph.  285,  252;  Atty-Oen.  y.  Utica  Ins. 
Co.  15  Johns.  858;  NecUlv.  HiU,  16  Cal.  150; 
Oaylord  y.  Fort  Wayne,  M.  db  C.  B.  Co.  6  Biss. 
286;  BeN,  T.  Elevated  B.  Co.  70  N.  Y.  826; 
Kinealy  y.  St.  Louis,  K.  <ft  N.  B.  Co.  69  Mo. 
658 ;  Atchison,  T.  iSk  S.  F.  B.  Co.  y.  WUs(m, 
85  Ean.  175 ;  Terhune  y.  Midland  B.  Co.  88 
N.  J.  Eq.  428;  Farmers  db  MiOers  Bank  y. 
DetroU  AM.  B.  Co.  17  Wis.  878,  878;  J2«j  y. 
Paamore,  8  T.  R.  199. 

If  the  court  has  no  jurisdiction  to  inquire 
Into  the  regularity  of  the  proceedings  by 
which  the  consolidation  was  made  the  com- 
plainant's bill  must  be  regarded  as  a  bill  of 
review. 

This  suit  was  not  brought  in  the  forum  in 
which  the  original  decree  was  inyolved. 
8ome  parties  to  the  decree  are  not  parties  to 
the  bill ;  it  makes  no  allegations  of  specific 
frauds,  and  contains  no  explanations  of  the 
delay  which  preceded  Its  filing. 

Whiting  y.  Bank  of  U.  S.  §8  U.  8.  18  Pet 
12  (10 :  85)  ;  Bank  of  U.  S.  y.  White^  U.  8. 
8  Pet.  267  (8 :  940)  ;  Vanmeter  y.  Vanmeter, 
8  Gratt.  1^;  Davoue  y.  Fanning,  4  Johns. 
Ch.  202 ;  Story,  Eq.  PI.  §  426.  and  noU 

A  court  will  not  set  aside  a  decree,  between 
the  original  parties  thereto,  on  the  ground  of 
fraud,  unless  the  fraud  is  extrinsic  to  Uie  mat- 
ter tried  on  the  first  hearing,  as  well  as  to  all 
matters  which  might  have  been  tried  on  such 
hearing. 

United  States  y.  Throchnortmi,  98  U.  8.  68 
(25 :  96)  ;  Qreen  y.  Oreen,  2  Gray,  861 ;  South- 
ard y.  BueeOi,  57  U.  &  16  How.  570  (14: 
1062). 

A  bill  of  review  cannot  be  filed  after  the 
lapse  of  the  term  within  which  an  appeal  can 
be  taken. 

Kennedys.  Bank  of  Georgia,  49  U.  8.  8How. 
609  (12: 1218)  ;  Thomas  v.  HarvU,  28  U.  8.  10 
Wheat  150  (6:  288)  ;  WhiHng^.  BankifU. 
i&  88  U.  8.  18  Pet  18  (10 :86). 
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The  relations  of  the  parties,  without  more, 
did  not  avoid  ibe  effect  of  the  decree  as  a  coo- 
elusive  adjudication.  It  matters  not  what 
the  relations  of  the  parties  were ;  if  the  com- 
plainant has  not  been  injured  it  is  not  entitled 
to  relief. 

Sahlgardv.  Kennedy.  1  McCrary,  291:  Bar- 
row V.  Hunton,  99  U.  8.  82  (25:  408);  Greene 
y.  Greene,  2  Gray,  861. 

No  trust  or  fiduciary  relation  existed  be- 
tween the  Rock  Island  and  the  South westen* 
Companies  which  disabled  the  first-named 
Company  from  demanding  the  forecloaore  of 
the  first  mortgage  of  the  last-named  company, 
or  becoming  the  purchaser  of  the  nuHtgaged 
property  at  the  foreclosure  sale. 

Alexander  t.  Williams,  14  Mo.  App.  IS; 
Booth  V.  Bobinson,  65  Md.  ^liUhited  Raaway 
Stock  Co.  T.  Atlantic  dG.W.B.Co,U  Ohio  St 
450;  Adams  Mining  Co.  r.  Senter,  96  Mich.  77; 
Twin  Lick  Gil  Co,  t.  Marbury,  91  U.  &  567 
(28:  829);  Kitchm  v.  St.  Louis,  K  C.  d  N.  R, 
Co.  69  Mo.  224;  St.  Louis  t.  Alexander,  28  Mo. 
488;  Gmaha  Hotel  Co.  v.  Wade,Vl  0.  8.  20  c84: 
9ia 

The  County  of  Leavenworth  it  barred  by 
the  Statute  of  Limitations  and  by  its  own 
laches. 

LardT.Morri$,\^OtX.4S2\PaeharY.FUnn, 
80  Ind.  202;  Hunter  v.  Hunter,  50  Mo.  445; 
Norton  v.  Meaier,  4  Sawy.  608;  WeOs  v.  Hal- 
pin,  69  Mo.  92;  Arnold  v.  Soott,  2  Mo.  14; 
Smith  T.  Neu^,  18  Mo.  159;  Foley  t.  Jones^ 
52  Mo.  64;  Wood  v.  Carpenter,  101  U.  8.  185. 
148  (25:  807,  809);  Morgan  v.  Hamlet,  118  U. 
S.  449  (28:  1048);  Samples  v.  CUy  Bank,  1 
Woods,  528;  LefflngweU  v.  Warren,  67  U.  a 
2  Black,  603  (17:  262);  Kennedy  v.  Green,  S 
MyL  A  K.  719;  Culwrv.  Third  Not  Bank,  64 
Dl.  528;  Bows  v.  Naper,  91  DL  46;  Martin  v. 
Smith,  1  Dill.  98;  Beisse  v.  Clarenkack,  61  Ma 
810;  Smi^  v.  Clay,  Amb.  645;  Badger  v.  Bad^ 
ger,  69  U.  8.  2  WalL  87  (17:  886);  Marsh  v. 
Whitmore,  88  U.  S.  21  Walt  178  (22:  4ffiJ; 
Harwood  v.  Cincinnati  it  C.  A.  B.  Ck>.  tA  U. 
8.  17WaU.  79(21:  558). 

When  the  property  is  subject  to  contingen- 
cies, or  is  speculative  in  its  nature,  more 
prompt  action  is  required. 

Hayward  t.  EUot  Nat.  Bank,  96  U.  8.  611. 
617  (24:  855,  858);  2  Story.  Eq.  Jur.  g  1530; 
May  v.  Memphis  B.  R.  Co.  4&  Ga.  114;  Ken. 
Fraud  and  Mistake  (Bump's  ed.)  802;  mas  ▼. 
Pritchard,  67  Mo.  181, 187;  Landrumr.  Union 
Bank,  68  Mo.  56;  Harwood  y.  Cincinnati  d  C. 
A.B.  Co.H  U.  S,  17  Wall.  80  (21:558);  Greg^ 
ory  V.  Patchett,  88  Beav.  595;  Chapman  v.  Mad 
River  L.  E.  B.  Co.ii  Ohio  St  119;  Zabriekie  v. 
Cleveland,  C.  dkCRCo.^  U.  8. 28 How.  897 
(16:  497);  Wattes  App.  78  Pa.  870;  Baken  v. 
St.  Louis,  K.C.dN.B.OD.S  Cent  L.J.  665; 
Kent  v.  Quicksaver  Min.  Co.  78  N.  T.  159; 
Peabody  r.  Flint,  6  Allen,  52;  Pacife  Twp.  v. 
Seifert,  79  Ma  210;  Graham  v.  Birkenhead. 
L.  dkC.J.  B.Oo.%  Macn.  A  G.  146;  Great 
Western  B.  Co.  t.  Otferd.  W.  SW.B.Os.9 
DeG.  M.  &  G.  844. 

No  excuse  is  shown  for  the  long  delay  in 
bringing  this  suit.  The  reaaoo  therefor 
should  be  specifically  pleaded. 

Marsh  T.  Whitman,  88  U.  a  tl  Waa  184 
(22:  485);  Badger  r.  Badger^  V.B.%  WaU. 
95  a7:  888);  MeQuiddy  v.  Ware,  87  U.  B.  » 
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Wall.  19  (32:  812):  Harwood  v.  Oindnnati  dk 
C.  A.  R,  Co.  84  U.  8.  17  Wafl.  81  (21:  668); 
LansdaU  v.  Smith,  106  U.  8.  891  (27:  219); 
-3itM  V.  PritcJtard,  67  Mo.  181;  New  Albany  v. 
JJtirite,  78  U.  8.  11  Wall.  96  (20: 155);  Woodv. 
Carpenter,  101  U.  8.  148  (25:  809);  Case  of 
BroderieJ^e  Will,  88  U.  8.  21  Wall.  608  (28: 
699). 

« 

Mr.  Juitiee  Blattehford  delivered  the  opin- 
ion of  the  court : 

The  bill  in  this  case  was  filed  in  the  Cir- 
cuit Court  of  the  United  8tate8  for  the  West- 
em  District  of  Missouri,  on  the  26th  of 
8eptember,  1^,  by  The  Board  of  County 
Commissioners  of  the  County  of  Leaven- 
worth, a  municipal  corporation  of  the  8tate 
of  Kansas,  on  behalf  of  itself  and  of  all  other 
stockholders  of  The  Chicago  and  8outhwest- 
em  Railway  Company,  chartered  in  Missouri, 
against  The  Chicago,^Rock  Island  and  Pacific 
railway  Company,  an  Illinois  corporation. 
The  Chicago  and  8outhwestem  Railway 
Company  in  Iowa,  The  Chicago  and  8outh- 
western  Railway  Company  (consolidated). 
The  Iowa  8outitiem  and  Missouri  Northern 
Railroad  Company,  the  last-named  three 
companies  being  Iowa  corporations,  The 
Chicago  and  8ouuiwestem  Railway  Company, 
a  Missouri  corporation,  David  Dows  and 
Frederick  8.  Winston,  citizens  of  New  York, 
and  Calvin  F.  Bumes,  a  citizen  of  Missouri. 
The  plaintiff  sues  as  the  owner  of  $800,000 
out  of  $8,000,000  of  the  capital  stock  of  The 
Platte  City  and  Fort  Des  Moines  Railroad 
Company,  a  Missouri  corporation,  which 
stock  it  originally  subscribed  for  and  paid 
for  at  par.  The  circuit  court,  held  by  Mr, 
Jueiiee  Miller,  on  a  final  hearing  on  pleadings 
and  proofs,  dismissed  the  bill  (26  Fed.  Rep. 
219) ,  and  the  plaintiff  has  appealed. 

The  following  are  the  material  facts  of  the 
case,  in  the  view  we  take  of  it,  substantially 
as  they  are  set  forth  in  the  opinion  of  Mr, 
Jutiiee  Miller,  delivered  in  the  circuit  court : 
The  Platte  City  and  Fort  Des  Moines  Rail- 
road (Company  was  created  for  the  purpose  of 
constructing  and  operating  a  railroad  to 
commence  at  a  point  on  the  Missouri  River 
opposite  or  nearly  opposite  the  City  of 
lieavenworth,  Kansas,  and  run  thence  north- 
easterly to  a  point  on  the  state  line  between 
Missoiuri  and  Iowa  in  the  direction  of  Fort 
Des  Moines.  The  name  of  the  company  was 
afterwards  lawfully  changed  to  the  L^ven- 
worth  and  Des  Moines  Railway  Company  and 
later  to  the  Chicago  and  8outhwe8tem  Kail- 
road  Company.  8uch  changes,  however,  were 
merely  of  name  and  without  prejudice  to  the 
rights  of  stockholders  in  such  original  com- 

Eanv.  This  company  was  also  auUiorized 
y  law  to  build  a  branch  road  from  some 
point  on  the  main  line  to  a  point  on  the  north 
line  of  Missouri  in  the  direction  of  Ottumwa, 
Iowa. 

On  the  12th  of  May,  1869,  a  corporation 
was  duly  formed  under  the  general  laws  of 
Iowa  ana  called  the  Chicago  and  8outhwe0t- 
em  Railway  Company  in  Iowa,  for  the  pur- 
pose of  building  ana  operating  a  railroad 
from  Washington,  in  Iowa,  southwesterly, 
to  meet  the  road  of  said  Chicago  and  8outn- 
westem  Railway  Company,  chartered  in  Mis- 
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souri,  at  the  state  line  between  Iowa  and 
Missouri.  The  capital  stock  of  this  Iowa 
corporation  was  fixed  in  the  articles  of  in- 
corporation at  $8,000,000,  and  it  was  pro- 
vided in  said  articles  ''that  in  the  event  of 
the  consolidation  of  this  corporation  with  the^ 
Chicago  and  8outiiwestem  Kailway  in  Mis- 
souri, the  company  in  which  the  two  com- 
panies may  be  consolidated  shall  have  the^ 
power  to  subject  the  said  corporation  to  sucli^ 
amount  of  indebtedness  or  liability  as  the- 
board  of  directors  may  deem  necessary,  not 
exceeding,  however,  six  million  of  dollars." 

On  the  26th  of  8eptember,  1869,  these  twa 
companies  adopted  articles  of  consolidation 
and  became  one  company  under  the  nama^ 
The  Chicago  and  Soutnwestem  Railway 
Company,  for  the  purpose  of  buildinff  a  rail- 
road from  some  point  on  the  Wawingtooi 
branch  of  the  Chicago,  Rock  Island  and 
Pacific  Railroad,  in  the  State  of  Iowa,  to  the^ 
Missouri  River,  in  the  8tate  of  Missouri,  at 
a  point  on  the  Missouri  River  opposite  or 
n^uriy  opposite  the  City  of  Leavenworth,  in 
the  State  of  Kansas.  In  the  proceedinga 
which  resulted  in  this  act  of  consolidation  the 
County  of  Deavenworth,  as  one  of  the  stock- 
holders in  the  Chicago  and  Southwestern 
Railway  Company  of  Ifissouri,  was  repre- 
sented by  its  duly  appointed  agent,  who  gave 
his  assent  to  the  consolidation. 

On  the  Ist  of  October,  1869,  six  days  after 
this  consolidation,  the  new  company  entered 
into  a  contract  with  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company,  whereby  it 
agreed  to  issue  its  bonds  to  the  amount  of 
$6,000,000,  payable  thirty  years  after  date, 
bearing  interest  at  the  rate  of  seven  per  cent 
per  annum,  for  which  coupons  were  to  be 
attached  to  the  bonds,  the  whole  to  be  secured 
by  a  mortga^  on  its  entire  line  of  road  to 
the  Missouri  River. 

In  consideration  that  the  proceeds  of  those 
bonds  should  be  placed  in  the  hands  of  the 
Rock  Island  Company,  and  certain  advantages 
be  secured  to  that  Company  by  the  contract, 
in  the  way  of  connection  and  running  ar- 
rangements between  the  two  companies  and 
their  roads,  the  Rock  Island  Company  agreed 
to  indorse  those  bonds,  and  out  of  the  pro- 
ceeds of  their  sale  to  pay  the  interest  on  all 
of  them,  until  the  new  road  was  constructed 
and  turned  over  to  the  Southwestern  Com- 
pany. 

In  pursuance  of  this  agreement  the  South- 
western (Company  issuea  its  bonds  to  the 
amount  of  $6,000,000,  and  placed  them  in  the 
possession  of  the  Rock  Island  Company ;  and 
on  the  6th  of  October,  1889,  maae  and  de- 
livered to  the  defendants  Dows,  Winston  and 
Bumes  a  deed  of  trust  upon  their  entire  line 
of  road  from  the  Missouri  River,  in  Missouri, 
to  a  point  on  the  Washington  Branch  of  the 
CSiicago,  Rock  Island  and  Pacific  Railroad 
in  Iowa,  to  secure  the  payment  of  the  bonds 
and  interest,  as  agreea.  The  Rock  Island 
Company  indorsed  the  bonds  and  sold  them 
in  open  market,  or  paid  them,  with  ita 
guaranty  on  them,  to  the  contractors  who 
built  the  road. 

On  the  16th  of  August,  1871,  articles  of 
consolidation  were  signed  between  the  Chi- 
cago and  Southwestern  Railway  Company  of 
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the  States  of  Missouri  and  Iowa  and  another 
company  organized  under  the  laws  of  the 
State  of  Missouri,  by  the  name  of  the  Atch- 
ison Branch  of  the  Chipago  and  South- 
western Railway  Company,  which  was  au- 
thorized to  construct  a  road  from  a  point  on 
the  east  bank  of  the  Missouri  River  opposite 
the  City  of  Atchison,  in  the  State  of  Kan- 
sas, by  the  most  practicable  route,  to  a  Junc- 
tion with  the  Chicago  and  Southwestern 
Railway.  These  articles  of  consolidation 
were  duly  filed  in  the  office  of  the  secretary 
of  state  of  the  State  of  Missouri  according 
to  the  law  of  that  State.  The  validity  of 
that  consolidation  is  assailed  by  the  plaintiif 
on  the  ground  that  it  is  void  by  reason  of  a 
failure  to  conform  to  the  laws  of  Missouri. 
The  original  bill  prays  for  the  appointment 
of  a  receiver  to  take  possession  of  the  rail- 
road operated  by  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company  extending  from 
(602]  Washington  in  Iowa  to  the  Missouri  Kiver, 
and  for  a  decree  declaring  the  articles  of 
consolidation  between  the  Chicago  and  South- 
western Railway  Company,  chaitered  in  Mis- 
souri, and  the  Chicago  and  Southwestern 
Railway  Company  in  Iowa,  to  trc  ioid ;  that 
those  companies  and  the  stockholders  of  each 
be  remitt^  to  their  rights  as  existing  before 
sttch  attempted  coDSjlidation ;  that  "the 
$5,000,000  of  bonds  and  their  coupons,  and 
tiie  trust  deed  securing  them,  be  aecreed  to 
be  void  as  a^  lien  upon  the  road ;  that  the 
trust  deed  be  canceled  by  the  trustees,  as  a 
cloud  upon  the  title ;  that  all  payments  of  in- 
terest made  on  those  bonds  bv  the  Rock  Is- 
land Company  or  for  such  consolidated 
company,  on  any  account  whatever,  be  ad- 
judged to  have  been  voluntary  and  unauthor- 
ized; that  it  be  declared  that  no  right  of 
action  ever  existed  for  the  reimbursement 
thereof;  that  the  proceedings  for  the  fore- 
closure, hereinafter  mentioned,  of  the  trust 
deed,  be  decreed  to  have  been  and  to  be  col- 
lusive, fictitious  and  fraudulent;  that  the 
decree  therein,  the  sale  thereunder,  the  per- 
sonal judgment  against  the  consolidated 
company  and  all  oliher  proceedings  had  under 
such  decree  be  held  to  be  fraudulent  and 
void;  that  the  organization  of  the  Iowa 
Southern  and  Missouri  Northern  Railroad 
Company,  hereinafter  mentioned,  the  consol- 
idation of  the  last-named  company  with  the 
Chicago,  Rock  Island  and  Pacific  Railway 
Company  and  all  acts  done  by  either  in  exe- 
cution or  confirmation  thereof,  be  adjudged 
to  be  void ;  that  an  accounting  be  had  be- 
tween the  plaintiff  and  the  Southwestern 
Railway  Company,  chartered  in  Missouri,  on 
the  one  put,  and  the  other  defendants  charged 
as  trustees,  on  the  other  part,  as  to  all  pro- 
ceedings had  by  either,  involving  the  receipt 
or  lawful  disbursement  of  monev,  in  which 
the  plaintiff  or  the  Chicago  and  southwestern 
Railway  Company,  chartered  in  Missouri, 
bad  or  have  an^r  interest,  as  well  as  for  the 
use  and  occupation  of  the  road  and  franchises 
of  the  latter  company ;  Uiat  the  true  balance 
be  ascertained,  and  the  parties  from  whom 
and  to  whom  pavable ;  that,  if  the  balance 
should  be  found  due  to  the  plaintiff  or  to  the 
latter  company,  a  decree  be  given  for  its  re- 
covery against  the  party  indebted,  and.    if  | 
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the  balance  be  found  against  the  plaintiff  or 
that  company,  the  plaintiff  or  it  be  decreed 
to  pav  the  same,  which  the  plaintiff  (rffers  to 
do ;  that  the  line  of  railroad  running  from  the 
Missouri  River,  opposite  or  nearly  opposite 
the  City  of  Leavenworth,  in  Kansas,  by  way  rn^*, 
of  Cameron,  to  the  state  line  between  Iowa  l^*^l 
and  Missouri,  be  decreed  to  belong  to  the 
Chicago  and  Southwestern  Railway  Cdmpany. 
chartered  in  Missouri ;  that  the  same  be  die- 
livered  up  to  that  company,  fne  wad  dis- 
charged of  all  liens ;  and  that  that  company 
and  the  plaintiff  be  re-established  in  all  the 
rights,  properties  and  franchises  of  that  line 
of  railroad ;  and  for  general  relief. 

The  Chicago,  Rocklsland  and  Pacific  Rail- 
wav  Company  answered  the  bill,  and  Dows 
and  Winston,  trustees,  also  answered  it,  thoM 
answers  being  filed  on  the  5th  of  March, 
1888.  On  the  80th  of  March.  1888,  the  plain- 
tiff filed  exceptions  to  the  first  answer,  and 
on  the  2d  of  April,  1888,  excepticuis  to  the 
second  answer.  These  exceptions  were  heard 
by  the  court,  held  by  Judaa  McCrary  and 
Krekel,  and  were  overruled.  The  opinion  of 
the  court,  delivered  by  Judffe  McCrary.  is  re- 
ported in  18  Fed.  Rep.  909.  The  conclusion 
of  the  court  was,  that  the  articles  of  consoli- 
dation between  the  Chicago  and  Southwestern 
Railway  Company  in  Missouri  and  the  Iowa 
corporation  of  the  same  name,  having  been 
entered  into  on  the  25th  of  September.  1849. 
and  the  bill  not  having  been  filed  until  the 
25th  of  September.  18S2,  and  a  case  of  con- 
cealed fraud  not  being  shown,  the  defenses 
of  laches  and  of  a  bar  under  the  Statute  of 
Limitations  of  Missouri,  set  up  in  the  as- 
swers,  must  be  sustained. 

On  the  16th  of  Ftebruarr,  1884,  the  plaintiff 
filed  an  amended  bill,  with  substantial Iv  the 
same  prayers  as  those  of  the  original  bill. 

To  resume  the  history  of  the  road,  it  was 
completed  after  several  years,  and  the  money 
with  which  this  was  done  was  mainly  raised 
bv  the  sale  of  the  bonds  of  the  Southwestern 
CJompany,  indorsed  by  the  Rock  Island  Com- 
pany, and  the  Rock  Island  Company  paid  the 
interest  on  the  bonds,  as  it  had  assumed  to 
do.  The  possession  of  the  road,  ss  it  be- 
csme  fit  for  use,  was  taken  bv  the  Rock  Island 
Company,  so  that,  when  it  was  completed 
from  one  end  to  the  other,  it  wss  In  the  dqs- 
session  and  use  of  that  Company  ana  so  ,^la\ 
remained  for  two  or  three  years  afterwards.  1^^' 
The  Rock  Island  Company  savs,  in  its  answer, 
that  it  paid  the  interest  on  the  boods  out  of 
the  sale  of  the  bonds  themselves,  aoootdiog 
to  the  contract,  until  the  road  was  tlniriien, 
and  after  that  paid  it  out  of  its  own  mooey. 
by  reason  of  its  obligation  as  suarantor  or 
indorser  of  the  boDOB.  After  interest  bad 
thus  accrued  and  been  paid  in  this  Isttcr 
mode  to  the  amoimt  of  tl, 000. 000.  according 
to  its  statement,  it  nuuM  application  to  the 
trustees  in  the  deed  of  trust  for  a  foreclosure 
under  the  provisions  of  that  deed,  on  account 
of  the  default  of  the  Southwestern  Oocnpanr 
in  paying  such  interest.  Hw  trustees  acoonf- 
ingly  brought  such  a  suit  in  the  Circuit 
Court  of  the  United  Sutes  for  the  District  of 
Iowa,  where  a  decree  was  rendered.  A  mle 
of  the  Southwestern  Road  wsa  mads  to  a  cor- 
poration organised  under  the  laws  of  Iowa 
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for  its  purchase.  Under  that  sale  a  deed  was 
made  to  that  company  by  the  Chicago  and 
Southwestern  Railway  Company,  by  order  of 
Uie  court,  and  the  deed  and  He  were  con- 
firmed. To  that  suit  of  foreclosure  the  Chi- 
cago and  Southwestern  Railway  Company 
and  tito  Chicago,  Rock  Island  and  Pacific 
Railway  Company  and  others  were  made  de- 
fendants, and  the  two  companies  appeared  by 
counsel. 

After  the  second  consolidation,  in  which 
the  Atchison  branch  came  into  the  South- 
western Company,  Uiat  company  issued  bonds 
to  raise  money  for  the  construction  of  this 
Atchison  branch,  and  a  mortgage  or  deed  of 
trust  was  made  to  secure  the  payment  of 
those  bonds,  which  was  a  first  mortgage  on 
the  Atchison  branch  and  a  second  mortgage 
on  the  remainder  of  the  consolidated  com- 
pany's road.  The  trustees  in  that  mortgage 
were  made  defendants  in  the  foreclosure  suit, 
and  the  holders  of  the  bonds  so  secured  were 
afterwards,  on  motion,  admitted  to  defend 
for  their  interest  in  the  suit. 

After  the  sale  of  the  road  under  the  de- 
cree, and  its  purchase  by  the  new  organiza- 
tion, which  was  called  the  Iowa  Southern  and 
Missouri  Northern  Railroad  Company,  that 
company  entered  into  a  consolidation  with 
the  Chicago,  Rock  Island  and  Pacific  Com- 
pany, which  consolidation  included  other 
roads,  or  pieces  of  roads,  built  under  the 
auspices  of  the  Rock  Island  Company,  all  of 
which  were  now  consolidated  unaer  the  name 
of  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  which  is  the  principal 
defenduit  in  this  suit. 

This  suit  of  the  County  of  Leayenworth  is 
founded  on  the  proposition  that  the  attempted 
consolidation  of  the  Chicago  and  Southwest- 
em  Company  with  the  Atchison  Brandi 
Company  is  utterly  yoid,  and  that,  as  the 
real  Southwestern  Company,  which  issued 
the  bonds  and  made  the  mortgage  on  which 
the  foreclosure  suit  and  sale  were  based,  was 
never  served  with  process  or  appeared  in  that 
suit,  that  decree  and  foreclosure  sale  are  also 
void.  As  the  real  Southwestern  Company, 
which  gaye  this  mortgage,  refuses  to  take 
any  steps  to  assert  its  rinits,  the  County  of 
L^venworth,  as  one  of  its  stockholders, 
oomes  forward,  on  behalf  of  itself  and  other 
stockholders,  to  do  so,  and  prays  that  the  de- 
cree and  sale  under  the  prooeedinffs  in  the 
Iowa  circuit  court  be  set  aside  and  held  for 
naught,  as  well  as  the  pretended  second  con- 
solidation. Should  this  second  consolidation 
be  held  valid,  then  it  asks  that  the  sale  of  the 
road  under  that  decree,  and  the  decree  itself, 
be  set  aside  and  held  for  naught,  on  the 
ground  of  fraud  and  abuse  of  trust  by  the 
Kock  Island  Company. 

The  first  question  considered  by  the  circuit 
court  was,  whether  the  consolidation  with 
the  Atchison  branch  was  so  void  that  no 
company  formed  by  such  consolidation  had 
an  existence  making  it  capable  of  doing  any 
business,  and  especially  of  being  a  dSeni- 
ant  in  the  suit  to  foreclose  the  mortgage  for 
(5,000,000.  The  court  said:  ''It  is  obvious 
that  if  this  second  consolidated  company 
was  not  the  legal  owner  of  the  Chicago  and 
Southwestern  Railroad,   and  was  not  liable 
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for  the  bonds  and  mortgage,  then  no  com- 
pany was  b^ore  the  court  which  foreclosed 
that  mortgage,  which  had  any  interest  in  the 
road,  or  was  under  any  obligation  to  defend 
the  suit  As  we  have  already  stated  that  the 
first  consolidated  company  was  not  before 
that  court  at  all,  nor  represented  in  the  pro- 
ceedings, except  as  it  was  a  part  of  the  sec- 
ond consolidated  company,  ft  would  there- 
fore follow  that  the  foreclosure  proceedings 
are  void  as  to  the  real  Chicago  and  South- 
western Company;  the  sale  of  its  road  is 
void,  and  the  consolidation  with  the  Chicago 
and  Rock  Island,  as  transferring  the  owner- 
ship of  that  road,  is  ineffectual ;  and  the  real 
Southwestern  Company,  under  the  first  con-  [6061 
solidation,  is  still  in  existence,  is  the  legal 
owner  of  the  road  and  has  a  right  to  pay  the 
overdue  interest  on  its  bonds,  and  to  take 
possession  of  it.  ** 

The  consolidation  took  place  in  Missouri 
under  an  Act  of  that  State  approved  March 
24,  1870  (Laws  of  25th  General  Assembly, 
adjourned  session,  p.  89) ,  the  first  section  of 
which  is  as  follows:  **, Section  1.  Any  two 
or  more  railroad  companies  in  this  State, 
existing  under  either  general  or  special  laws, 
and  owning  railroads  constructed  wholly  or 
in  part,  which,  when  completed  and  con- 
nected, will  form  in  the  whole  or  in  the 
main  one  continuous  line  of  railroad,  are 
hereby  authorized  to  consolidate  in  the  whole 
or  in  the  main,  and  form  one  company  own- 
ing and  controlling  such  continuous  line  of 
road,  witli  all  the  powers,  rights,  privileges 
and  immunities,  and  subject  to  all  the  obli- 
gations and  liabilities  to  the  State,  or  other- 
wise, whidi  belonged  to  or  rested  upon  either 
of  the  companies  making  such  consolidation. 
In  Older  to  accomplish  such  consolidation, 
the  companies  interested  may  enter  into  con- 
tract fixmff  the  terms  and  conditions  thereof, 
which  shall  first  be  ratified  and  approved  by 
a  majority  in  interest  of  all  the  stock  held 
in  Mich  company  or  road  proposing  to  con- 
solidate, at  a  meeting  of  the  stockholders 
regularly  called  for  the  purpose,  or  by  the 
approval,  in  writing,  of  the  persons  or  par- 
t^  holding  and  representing  a  majority  of 
such  stock.  A  certified  copy  of  such  articles 
of  agreement,  with  the  corporate  name  to  be 
assumed  by  the  new  company,  shall  be  filed 
with  the  secretary  of  state,  when  the  con- 
solidation bShsM  be  considered  duly  consum- 
mated, and  a  certified  copy  from  the  office  of 
the  secretary  of  state  shall  be  deemed  con- 
clusive evidence  thereof.  The  board  of  direc- 
tors of  the  several  companies  may  then  pro- 
ceed to  carry  out  such  contract  according  to 
its  provisions,  calling  in  the  certificates  of 
stock  then  outstanding  in  the  several  compa- 
nies or  roads,  and  issuing  certificates  of  stock 
in  the  new  consolidated  company  under  such 
corporate  name  as  may  have  been  adopted  *, 
presided,  hotoeter,  That  the  foregoing  provis-  [607] 
ions  of  this  section  shall  not  be  construed  to 
authorize  ttie  consolidation  of  any  railroad 
companies  or  roads,  except  when  by  such 
consolidation  a  continuous  line  of  road  is 
secured  running  in  the  whole  or  in  the  main 
in  the  same  eeneral  direction ;  and  provided. 
It  shall  not  be  lavrful  for  said  roads  to  con- 
solidate in  the  whole  or  in  i>art,  when  by  so 
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doing  it  wni  deprlTe  the  public  of  the  benefit 
of  competition  between  mid  roads.  And  in 
case  any  snch  railroad  companies  shall  con- 
solidate or  attempt  to  consolidate  their  roads 
contrary  to  the  provisions  of  this  Act,  such 
consolidation  shall  be  Toid,  and  anj  person 
or  party  affgrieyed,  whether  stockholders  or 
BOi,  may  bring  action  against  them  in  the 
circuit  court  of  any  county  through  which 
such  road  may  pass,  which  court  snail  have 

iurisdiction  m  the  case  and  power  to  restrain 
y  injunction  or  otherwise.  And  in  case  any 
railroad  in  this  State  shall  hereafter  intersect 
any  such  consolidated  road,  said  road  or  roads 
shall  haye  the  right  to  run  their  freight  cars 
without  breaking  bulk  upon  said  consolidated 
road,  and  such  consolidated  road  shall  trans- 
act the  business  of  said  intersecting  or  con- 
necting road  or  roads  on  fair  and  reasonable 
terms,  and  the  same  may  be  enforced  by  ap- 
propriate legislation.  Before  any  railroad 
companies  diall  consolidate  tlieir  roads,  under 
the  provisions  of  this  Act,  they  shall  each 
file  with  the  secretary  ot  state  a  resolution 
accepting  the  provisions  thereof,  to  be  signed 
by  tneir  respective  presidents  and  attested 
1^  their  respective  secretaries,  under  the  seal 
of  their  respective  companies,  which  resolu- 
tion shall  nave  been  passed  by  a  majority 
vote  of  the  stock  of  each  at  a  meeting  of  the 
stockholders  thereof,  to  be  called  for  the 
pim)oee  of  considering  the  same.* 

Tlie  circuit  court,  after  quoting  this  section 
of  the  Statute,  proceeds  to  say :  "A  certified 
copy  of  the  articles  of  amement  under  which 
the  consolidation  was  dfected,  with  the  cor- 
DOTate  name  of  the  new  company,  was  duly 
filed  with  the  secretarY  of  state,  as  this  law 
requires.  3ut  there  fa  no  evidence  in  this 
record  of  the  filing  with  the  secretary  of 
state,  by  each  of  the  companies  so  consoli- 
dated, of  a  resolution  accepting  the  provis- 
ions of  the  Act,  passed  by- a  majority  of  the 
stockholders,  at  a  meeting  of  stockholders 
[608]  called  for  the  purpose  of  considering  the 
same,  nor  is  there  any  evidence  of  such 
meeting  of  the  stockholaers  of  the  companies 
separately,  except  such  as  may  be  implied 
from  the  certified  copy  of  the  articles  of 
agreement  of  consolidation  duly  filed  in  the 
secretary's  office.  Is  the  absence  of  any  evi- 
dence m  these  meetings  and  of  the  i>as8age 
of  the  resolutions  to  accept  the  provisions  of 
the  Act  by  the  req;>ective  companies  fatal  to 
the  creation  of  the  new  consolidated  company, 
when  all  other  requirements  of  the  Statute 
shall  have  been  complied  with?  It  will  be 
observed  that  this  is  the  last  provision  in  the 
Statute,  though  the  thing  oraered  to  be  done 
is  one  of  the  first  steps  required  in  the  proc- 
ess. It  is  also  a  provision  which  may  well 
be  held  to  be  directory,  and  designed  to  se- 
cure evidence  that  each  of  the  companies  in- 
tending to  consolidate  recognize  the  Statute 
as  the  sole  authority  for  such  consolidation, 
and  their  obligation  to  be  governed  by  its 
provisions.  If  the  other  essential  provisions 
of  the  Act  were  complied  with,  it  does  not 
necessarily  follow  that  the  whole  proceeding 
would  be  void  for  a  failure  to  comply  with 
this  direction  of  the  Act  It  is  argued, 
however,  that  by  the  express  language  of  the 
Statute  it  is  declared  that,  'in  case  any  such 
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railroad  companies  shall  consolidate  or  at- 
tempt to  consolidate  their  roads  ccmtrary  t» 
the  provisions  of  this  Act,  such  consolidatioa 
shall  be  void,  and  any  person  or  party  ag- 
grieved, whether  stockholdere  or  not,  may 
bring  action  against  them  in  the  circuit  court 
of  any  county  through  which  such  road  ma; 
pass,  which  court  shall  have  Jurisdiction  in 
the  case  and  power  to  restrain  by  injunctioa 
or  otherwise.^  This  sentence  does  not  come 
after  but  before  the  provision  concerning  the 
resolution  accepting  the  law  under  ii^di 
consolidation  is  made.  In  the  orderly  suc- 
cession of  ideas,  this  concerning  the  accept- 
ing the  provisions  of  the  Statute  was  not  in 
the  mind  of  the  draftsman  when  the  provision 
making  the  consolidation  void  was  penned. 
On  the  other  hand,  the  limitation  that  the 
companies  which  are  authorized  to  consol  idats  [ont 
are  only  those  whose  roads  when  united  'will 
form  in  the  whole  or  in  the  main  one  contin- 
uous line  of  reilroad, '  and  that  this  authority 
'shall  not  be  construed  to  authorize  the  ooo- 
solidation  of  any  railroad  companies  or  road% 
except  when  by  sudi  consol  i(fation  a  contin- 
uous line  of  road  is  secured,  running  in  the 
whole  or  in  the  main  In  the  Mma  general 
direction, '  and  '  it  shall  not  be  l*w&l  for 
said  roads  to  consolidate  in  the  whole  or  in 
part,  when  by  doing  so  it  will  deprive  the 
public  of  the  benefit  of  ccnnpetition  between 
said  roads. '  immediately  precedes  the  dec- 
laration that  any  attempt  to  consolidate 
contrary  to  the  provisions  of  the  Act  shall 
be  void.  It  is  the  consolidation  of  sodli  roads 
as  do  not  form  when  so  consolidated  one  oob- 
tinuous  line,  but  may  be  made  up  of  parallel 
and  competing  lines,  which  is  forbidden  and 
declared  to  be  void.  The  language  of  the 
remedy  prescribed  by  the  Statute  Indicates 
that  it  is  for  the  violation  of  this  principle 
that  it  is  given.  The  court  of  the  counU^  in 
which  the  road  lies  or  through  which  it 
passes,  not  that  wh^ne  the  company  has  its 
organization  or  offices,  shall  have  Jurisdic- 
tion, and  the  remedy  shall  be  to  restrain  the 
company  by  injunction  or  otherwise.  It  ie 
the  continui^  or  parallelism  of  the  roads» 
the  benefit  of  competition  by  roads  between 
the  same  points,  which  is  to  be  secured. 
And  it  is  clear  that  the  Legislature  was  not 
so  much  interested  about  the  companies  and 
their  amalgamation  into  one  company  as  thef 
were  that  rival  roads  and  competing  roaos 
should  not  be  consolidated  and  brought  under 
the  same  control.  I  doubt  veiy  much  whether 
the  Legislature  intended  to  declare  that  evea 
for  a  violation  of  this  principle,  much  less 
of  any  of  the  other  mere  details  of  the  mode 
of  accomplishing  this  consolidation,  it  should 
be  absolutely  void,  void  ab  inMo,  void  any- 
where and  under  all  circumstances,  but  only» 
as  the  word  'void'  is  so  often  used  in  leg- 
islation and  in  written  agreements,  that  U 
should  be  voidable ;  that  if  on.  investigation 
the  roads  were  of  that  character  which  the 
Statute  forbids  to  be  consolidated,  the  proper 
court  could  so  declare  and  annul  and  avoid 
the  consolidation.  This  is  the  more  reason- 
able, as  the  parallelism  or  competing  char- 
acter of  the  two  roads,  if  it  were  disputed, 
could  only  be  satisfactorily  ascertained  by  » 
Judicial  investigation,  and  it  could  not  be 
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permitted  that  anj  man  who  wished  to  do  ao 
could  assume  for  himself  that  the  consolida- 
tion was  void  and  act  accordingly.  Without 
the  aid  of  the  Statute,  if  the  Legislature  or 
the  goYemor  or  the  attorney-general  of  the 
[TOO]  State  believed  the  roads  were  not  such  as  the 
law  permitted  to  be  consolidated,  they  could, 
by  the  institution  of  proper  proceedings  in  a 
court  of  justice,  have  the  act  of  consolidation 
annulled,  if  they  were  correct  in  their  views. 
This  Statute  confers  the  right  on  any  person 
aggrieved  by  such  improper  consolidation  to 
have  relief  by  application  to  the  proper 
court,  which  would  not  otherwise  exist. 

"In  regard  to  the  acceptance  of  the  provis- 
ions of  the  C!on8olidation  Act  to  be  filed 
with  the  secretary  of  state,  this  is  eminently 
a  matter  between  the  State  and  the  corpora- 
tions whose  rights  are  affected,  and  if,  on  a 
failure  to  file  such  acceptance,  the  consolida- 
tion is  to  become  void.  It  is  the  privilege  of 
the  State  to  enforce  the  forfeiture  or  annul- 
ment, and  not  of  every  private  person  who 
shows  an  injustice  or  injury  done  to  himself. 
But  if  this  was  more  doubtful  than  It  is,  it 
appears  to  me  that  the  proposition  here  in- 
sfi^  on  \b  concluded  by  this  language  of 
the  Act :  'A  certified  copy  of  such  articles  of 
agreement  [for  oonaolidatlon],  with  the  cor- 
porate name  to  be  assumed  by  the  new  com- 
pany, shall  be  filed  with  the  secretary  of 
state,  when  the  consolidation  shall  be  con- 
sidered duly  consummated,  and  a  certified 
copy  from  me  office  of  the  secretary  of  state 
shall  be  deemed  conclusive  evidence  thereof. ' 
This  certified  copy  from  the  secretary's  office 
is  to  be  considered  evidence  of  somethins^. 
Let  U8  consider  what  and  its  effect  as  evi- 
dence. 1.  Of  what  is  it  to  be  a  copvf  Of 
the  articles  of  agreement  for  consolidation 
made  by  the  companies  to  be  consolidated ;  not 
of  all  the  requirements  of  the  Statute,  prelim- 
inary or  otherwise.  2.  What  shall  it  prove? 
That  thereafter  the  consolidation  shall  be  con- 
sidered duly  consummated.  There  is  no  am- 
biguity in  this.  It  diall  be  evidence  that  the 
consolidation  has  been  perfected,  and  has  re- 
sulted in  the  creation  A  a  new  corporation, 
whose  name  is  to  be  found  in  this  certified 
copy.  8.  What  is  the  effect  of  this  evidence? 
The  Statute  says  it  shall  be  conclusive.  It  is 
not  necessary  here  to  hold  that,  in  a  direct 
proceeding  on  the  part  of  the  State  to  have  a 
declaration  of  the  nullity  of  sudi  a  consolida- 
tion, no  evidence  can  be  received  to  impeach 
[701]  the  validity  of  the  original  act  of  consolida- 
tioiL  It  is  my  opinion  that  in  such  case  the 
certified  copy  irom  the  secretary's  office  would 
not  be  conclusive,  but  prima  facie,  evidence. 

''But  what  is  meant  and  what  is  reasonable 
is,  that  when  a  corporation  so  organized 
comes  into  a  court  of  justice,  either  as  plain- 
tiff or  defendant  in  a  contest  with  individuals 
or  other  corporations  in  regard  to  any  matter 
affecting  its  rights,  its  powers,  its  authoritf 
to  make  oontEsets,  to  sue  or  to  be  sued,  the 
production  of  the  paper  mentioned  shall  end 
all  inquiiT  into  its  existence  as  a  corporation, 
with  such  powers  as  the  law  confers  on  it. 
It  would  be  burdensome  in  the  extreme,  a 
hardship  altogether  unnecessary  to  any  proper 
purpose,  to  require  of  a  corporation  douig  an 
immense  bosiniBss  to  prove,  in  every  contro- 
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versy  it  may  have  growing  out  of  that  busi- 
ness, that  all  the  steps  which  the  law  directs 
for  the  consolidation  proceedings  have  been 
strictly  complied  with.  The  hardship  would 
be  as  great  on  those  who  sue  it  for  violated 
duty  of  contract,  or  otherwise,  to  be  required 
to  prove  in  the  same  manner  the  existence  of 
the  corporation  which  they  bring  into 
court. 

"The  question  of  the  existence  of  this  cor- 
poration arises  incidentally  in  this  effort  of 
the  County  of  Leavenworth  to  assert  the 
rights  of  another  company,  and,  though  the 
bill  prays  that  the  consolidation  be  held 
void,  it  is  not  the  State  which  nukes  this  re- 
quest or  institutes  or  controls  this  proceeding, 
nor  is  the  proceeding  itself  of  the  character 
of  a  direct  suit  for  uie  purpose  of  procuring 
tmdb.  a  decree,  which  would  bind  the  com- 
pany in  any  other  case. 

"1  am  of  the  opinion  that  the  consolidation 
of  August,  1871,  was  valid,  and  that  this 
corporation  thus  formed  succeeded  to  the 
rights,  the  property  and  the  obligations  of 
the  Chicago  and  Southwestern  Company  cre- 
ated by  the  consolidation  of  September,  1869, 
ami  that  it  was  the  proper  party  to  be  sued 
and  to  represent  all  the  interests  of  all  the 
stockholders  in  all  the  corporations  of  which 
it  was  composed,  including  the  County  of 
Leavenworth  as  one  of  these  stockholders." 

We  have  carefully  considered  the  viewg 
urged  on  the  part  of  the  appellant,  in  regard 
to  the  propositions  thus  laid  down  by  the 
circuit  court,  and  are  of  opinion  that  those 
propositions  are  sound;  and  it  is  sufficient 
for  us  to  express  our  ooncurresoe  in  them, 
without  adding  more. 

The  circuit  court,  in  its  opinion,  next  dis- 
cusses the  question  of  the  validity  of  the 
proceedings  in  the  Circuit  Co\irt  of  the 
united  States  for  the  District  of  Iowa,  under 
which  the  road  of  the  Southwestern  Company 
was  sold,  and  afterwards  became  a  part  of 
the  new  system  of  consolidated  roads  held  by 
the  Bock  Island  Company,  and  says:  ''The 
matter  is  much  simplified  bv  the  fact  that 
that  court  had  jurisdiction  of  the  case,  juris- 
diction of  the  parties  plaintiff  and  defendant, 
of  all  the  necessary  parties  to  the  relief 
sought  and  of  the  subject  matter  of  the  suit. 
For  any  mere  error  of  that  court  in  its  de- 
cision on  matters  of  law  or  fact,  the  proper 
remedy  was  by  appeal,  and  one  of  the  par- 
ties did  as  to  its  own  interest  take  such  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  which  affirmed  the  decree.  Another 
remedy  was  by  bill  of  review  asking  the 
same  court  to  reconsider  and  reverse  or 
modify  its  decree  on  the  same  or  on  newly 
discovered  evidence.  This  course  ha^  not 
been  adopted,  and  it  admits  of  very  serious 
doubt  whether  anv  proceeding  can  be  sus- 
tained in  any  other  court  tne  purpose  of 
which  is  to  set  aside  the  decree  of  that  court 
in  the  matter,  of  which  it  had  Jurisdiction. 
I  know  of  no  reason  why  the  suit  to  have  a 
decree  declaring  null  ana  void  the  f oreclosurs 
proceedings  of  that  court,  by  reason  of  any 
fraud  in  its  procurement,  whether  it  be  legal 
fraud  implied  from  the  relations  of  the  par- 
ties, or  actual  fraud  practiced  in  the  prog- 
of   the   case,    should   not   have   be^ 
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brought  in  the  court  where  these  proceedings 
were  had. 

"Considering,  howeyer,  the  jurisdiction  of 
this  court— the  Circuit  Court  for  the  West- 
em  District  of  Hissouri^to  mnt  some  form 
of  relief  inconsistent  with  uie  binding  effi- 
cacy of  the  decrees  of  the  Circuit  Court  for 
the  District  of  Iowa,  let  us  inouire  on  what 
grounds  the  efficacy  of  those  decrees  is  de- 
nied. Although  in  the  more  enlarged  use  of 
the  word  it  may  be  said  the  grounds  are  all 
founded  on  fraud,  they  present  in  reality  two 
distinct  propositions,  namely: 

"  (1)  That  such  were  the  relations  of  the 
trustees  in  the  mortcrage  to  the  Chicago, 
L '^3j  Rock  Island  and  Pacific  Company,  at  whose 
instance  the  mortgage  was  foreclosed,  and 
the  relations  of  those  trustees  and  the  govern- 
ing officers  of  the  Rock  Islahd  Company  to 
the  debtor,  the  Southwestern  Company,  and 
the  relations  of  the  officers  of  hotb.  tnese  com- 
panies to  each  other  and  to  both  of  tbeae 
companies,  that  there  could  be  no  Just  and 
rightful  foreclosure  as  between  these  parties, 
and  that  the  action  of  the  trustees  in  the 
mortgage  deed  and  of  the  Rock  Island  Com- 
pany, as  moved  by  its  officers,  in  promoting 
the  foreclosure,  was  a  violation  of  the  trust 
reposed  in  all  these  parties,  for  the  breach 
of  which  the  whole  proceeding  must  be  held 
void." 

By  a  statement  in  the  brief  of  the  counsel 
for  the  appellant,  showing  the  shares  of  Uie 
stock  and  the  stockholders  of  the  Chicago 
and  Southwestern  Railway  Company,  as  voted 
at  the  meetings  of  the  stockholders  ^m  1869 
to  1876  inclusive,  and  a  list  of  its  officers 
and  directors  during  the  same  period,  the 
following  appears : 

At  the  first  meeting  of  the  stockholders  of 
the  consolidated  company,  in  1869,  there 
were  present  10, 896  shfuvs,  being  those  held 
in  the  original  constituent  companies.  Of 
these  shares,  Leavenworth  County  voted  8,000, 
the  East  Lc^tvenworth  Improvement  Aasoci- 
ation  6,000,  four  officers  and  directors  of  the 
Bock  Island  Company  10  each,  and  the  re- 
maining shares  were  held  by  various  individ- 
uals in  small  amounts.  Thirteen  directors 
were  elected  at  that  meeting,  of  whom  five 
were  officers  or  directors  of  tne  Rock  Island 
Railroad  Company,  one  of  such  five  being 
its  genoral  solicitor. 

Ko  meeting  of  the  stockholders  was  held 
In  1870.  In  1871,  at  the  stockholders'  meet- 
ing, 67,(100  shares  were  voted,  of  whidi 
25,000  were  voted  by  such  general  solicitor, 
and  25,000  by  another  person  connected  with 
the  Rock  Island  Company.  Of  the  directoir 
of  thirteen  persons,  nine  were  officers  or  di- 
rectors of  the  Rock  Island  Company.  Two 
of  the  five  officevB  of  the  road,  namely,  the 
treasurer  and  transfer-agent  and  the  general 
solicitor,  were  connected  with  the  Rock 
Island  CknnpanT ;  and  of  the  executive  com- 
mittee of  five,  uuee  ware  <^cers  of  the  lat- 
ter Company. 

At  the  stockholders'  meeting  in  1872,  88, 719 
shares  were  voted,  of  whidi  60,988  were 
704]  Yoted  by  perKms  oonnected  with  the  Rock 
Island  Ooinpany ;  sad  on  the  day  after  such 
meeting  68,247  shares  of  the  stock  of  the 
Bouthwesten  Company  were  transferred  to 
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the  president  of  the  Rock  Island  Ooinpany, 
who  was  also  a  director  of  the  Bouthwesten 
Company.  In  1872,  nine  out  of  the  thir- 
teen directors  of  the  Southwestern  Oompaay, 
including  the  president  and  the  treasarcr, 
were  representatives  of  the  Rock  Island  Com- 

Cy,  as  were  also  three  out  of  the  five  mem- 
I  of  the  executive  committee. 

In  1878,  77,2848hfire8  were  voted,  of  wfaidi 
68,260  were  voted  by  persons  connected  with 
the  Rock  Island  Company,  all  of  the  shares 
so  voted,  except  1,506,  being  represented  bj 
the  solicitor  of  the  Rock  filand  Company. 
Of  the  board  of  directors  of  the  Southwest- 
ern Company  during  1872,  nine  of  the  thirteea 
were  officers  or  directors  or  employee  of  the 
Rock  Island  Company. 

At  the  stockholders'  meeting  in  1874, 
74. 628  shares  were  voted,  of  whi(£  all  except 
604  were  voted  by  representatives  of  the  Rode 
Island  Company. 

At  the  stockholders'  meeting  in  1875,  75,781 
shares  were  voted,  all  of  which  were  voted 
by  representatives  of  the  Rock  Island  Con- 
pany. 

At  the  stockholders'  meeting  in  1876,  76,788 
shares  were  voted,  all  but  6%  of  which  were 
voted  bv  the  general  solicitor  of  the  Rock 
Island  Company,  as  proxv.  At  the  subeequent 
meeting  of  the  stockholders,  held  down  to 
1880,  68,246  shares  were  voted  in  the  interest 
of  Uie  Rock  Island  Company.  It  does  not 
appear  by  the  records  that  then  has  been  any 
meeting  of  the  board  of  directors  of  the  South- 
western Company,  or  anv  election  of  oAcen 
of  the  company  other  than  directors,  sines 
1876. 

This  state  of  things  is  summed  up  thus  in 
the  opinion  of  the  circuit  court:  ^It  must 
be  admitted  that  the  case  nuule  is  a  very  strong 
one.  One  of  the  trustees  of  the  mortcage 
deed  was  a  director  in  the  Rock  Island  Oon- 
pany ;  both  the  others  were  stockholders  in 
it.  The  president  of  the  Rock  Island  Com- 
pany was  president  of  the  Southwestern  Com-  rM|| 
§any.  A  majority  of  the  directofs  of  the  ^  ' 
outhwestem  Company  were  directors  In  the 
Rock  Island  Company.  There  was  in  the 
hands  of  the  president  of  the  Rock  Island 
Company  a  majority  of  the  stodc  of  the  South- 
western Company.  The  attorney  who  up^ 
peared  and  represented  the  Soothwesten 
Company  had  been  previously  in  the  employ 
of  the  Rock  Island  Company,  and  the  attor- 
neys who  brought  the  foredosure  suit  in  the 
name  of  the  trustees  were  afterwards,  in  many 
matters,  attorneys  for  the  Bodk  Island  Coa- 

Siny,  and  one  of  the  attorneys  of  the  Bock 
land  Company  in  the  foreclosure  suit  wis 
at  the  time  a  director  in  the  Southwesten 
Company." 

On  these  facts  the  circuit  court  remarks  m 
follows:  "As  reeards  the  attorneys  it  can 
hiurdly  be  admitted  as  an  impeachment  of  the 
attorney  of  the  defendant,  the  Southwesten 
Company,  that  he  had  been  or  was  aflei  wards 
an  attorney  of  the  Rock  Island  Company, 
nor  will  it  be  presumed  that  if  be  was  even 
then  in  the  employment  of  the  Rock  Island 
Company  in  other  matters  be  did  not  or  woald 
not  uithfully  represent  the  Southwesien 
Ckmipany  in  this  matter;  sad  his  chanrtfr 
repels   any  such   Inteeoes.    Kor  does   the 
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fact  that  the  attorney  of  the  Bock  Island 
Company  was  a  director  in  the  Southwestern 
Company,  though  the  interest  of  the  two 
companies  might  conflict,  preclude  him  from 
acting  as  attorney  for  the  former  Company, 
and  we  see  no  reason  why  the  men  then  and 
afterwards  attorneys  for  the  Rock  Island  Com- 
pany should  not  represent  the  trustees  in 
the  mortgage,  as  there  was  no  conflict  of 
interest  Mtween  the  trustees  and  the  Rock 
Island  Company.  In  reference  to  the  relations 
of  the  officers  of  the  two  companies  to  those 
companies  and  to  each  other,  It  It  auite 
apparent,  from  the  consolidation  of  the  Iowa 
and  the  Missouri  companies  on  the  26th  of 
September,  1869,  and  the  contract  between 
this  consolidated  company  and  the  Rock 
Island  on  the  Ist  day  of  October,  that  the 
purpose  of  the  Rock  Island  Company,  or  of 
those  who  had  its  control,  was  to  secure  and 
retain  a  paramoimt  influence  in  the  directory 
of  the  Chicago  and  Southwestern;  and  in 
point  of  fact  It  cannot  be  doubted  that  It  did 
obtain  and  exercise  at  times  such  control. 
[706]     'Wliile  it  is  not  necessary  to  consider  that  the 

Surpose  of  this  contract  was  to  injure  the 
outhwestem  Company,  but  in  the  Tiew  of  all 
the  parties  it  was  to  aidyance  the  interest  of 
both  companies,  it  is  certainly  true  that  the 
primary  object  in  the  minds  of  those  con- 
trolling the  Rock  Island  Company  was  to 
make  the  other  road  a  subsidiary  and 
feeding  road  to  its  own  line.  This  purpose 
was  not  necessarily  a  bad  one,  and  was  or 
might  haye  been  consistent  with  the  b^ 
interests  of  both  companies.  The  Rock  Island 
Company  paid  a  yiuuable  consideration  for 
this  control  and  the  other  company  receiyed 
it.  It  indorsed  the  bonds  of  the  Southwestern 
Company  to  the  amount  of  $5,000,000  and 
agreed  to  protect  it  against  a  foreclosure  of 
the  mortgage  giyen  to  secure  the  payment  of 
these  bonds  during  the  period  of  construction 
of  the  road.  The  burden  of  this  obligation 
and  its  importance  to  the  success  St  the 
undeyeloped  enterprises  of  the  new  company 
caimot  be  easily  oyerrated.  The  road  could 
not  haye  been  built  without  it  The  money 
for  the  construction  of  the  track  and  laying 
it  with  iron  came  almost  exclusiyely  nom 
the  sale  of  these  bonds,  and  that  the  money 
was  raised  on  them  was  due,  not  to  the  credit 
of  the  Southwestern  Company  or  to  the 
mortgage  on  a  road  barely  be^un,  but  to  the 
indorsement  of  the  Rock  Island  Company 
and  the  credit  which  that  indorsement  gave 
to  the  bonds.  This  credit  and  assumption  of 
liability  by  the  Rock  Island  Company  en- 
abled the  Southwestern  Company  to  build 
its  road  to  completion.  There  was  nothing, 
therefore,  frauaulent  or  oppressiye  in  that 
Company's  seeking  to  retain  such  control  of 
the  road  as  would  enable  it  to  realize  the 
consideration  for  which  it  assumed  this  obli- 
gation of  $5,000,000.  Matters  were  in  this 
condition  when  the  road  was  completed, 
but  the  Southwestern  Company  had  no  means 
of  equipping  its  road  with  rolling  stock 
and  meetinff  other  necessary  outlays.  The 
Rock  Island  Company  furnished  wis,  and 
used  the  road  under  an  arrangement  for  lease, 
neyer,  perhaps,  fully  consummated.  But 
at  the  e^  of  two  or  three  years,  in  which  it 
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kept  an  account  of  receipts  and  expenditures, 
it  was  found  that  the  Southwestern  Company 
was  indebted  oyer  a  million  of  dollars  for 
repairs  and  construction  of  the  road,  and  had 
defaulted  in  payment  of  the  interest, on  its  [707] 
bonds  to  an  amount  nearly  equal,  the  coupons 
for  which  had  been  paid  by  the  Rock  Island 
Company  as  indorser,  and  were  held  by  it. 
That  Company  determined  then  to  assert  the 
right  which  its  contract  ^ve  to  have  the 
mortfi^ffe  foreclosed  to  satisfy  the  interest 
whi(£  it  had  paid  on  the  bonds  it  had  in- 
dorsed. Unless  there  was  some  injustice  in  the 
manner  in  which  it  had  managed  the  road  or 
kept  its  accounts,  I  see  no  defect  in  its  right  to 
insist  on  the  foreclosure.  If  the  Rock  Island 
Company  had  a  right  to  insist  on  this  fore- 
closure, it  was  the  duty  of  the  trustees  in 
the  deed  of  trust  to  bring  the  suit  for  that 
purpose.  I  am  unable  to  see  anything  in  the 
fact  that  some  of  the  same  men  were  found 
to  be  trustees  in  this  deed  and  directors  in  the 
Rock  Island  Company,  and  that  directors  in 
the  Southwestern  Company  were  also  direc- 
tors in  the  Rock  Island  Company,  which 
should  block  the  course  of  justice,  paralyze  the 
power  of  the  court  and  depriye  the  creditor 
corporation  of  all  remedy  for  the  enforcement 
of  its  lien.  If  it  could  be  shown  that  tho 
Southwestern  Company  did  not  owe  this  in- 
terest, or  that  the  Rock  Island  Company  had 
in  its  hands  the  means  of  the  Soutnwestem 
Company  to  meet  this  obligation,  and  that 
by  reason  of  collusion  between  those  who 
controlled  both  companies  this  fact  was  sup- 
pressed or  concealed,  it  would  present  a  stronff 
case  for  relief.  But  this  would  be  actual 
fraud,  and  one  not  necessarily  growing  out  of 
the  influence  of  the  Bock  Island  directly  oyer 
that  of  tiie  Southwestern.  Notwithstanding 
this  commingling  of  officers,  the  corporations 
were  distinct  corporations.  They  haa  a  right 
to  make  contracts  with  each  other  in  their 
corporate  capacities,  and  they  could  sue  and 
be  sued  by  each  other  in  regard  to  these  con- 
tracts ;  and  ti^e  question  is  not,  Could  they  do 
these  things?  but.  Have  the  relations  of  tho 
parties— the  trust  relations,  if  indeed  such 
existed— been  abused  to  the  serious  injury  of  [708] 
the  Southwestern  Company?  In  regard  to  the 
legal  right  of  the  Bock  Island  Company  to 
have  tiie  mortgage  foreclosed  in  satisfaction 
of  the  sum  paid  by  it  for  interest  after  the 
completion  of  the  road,  it  seems  to  me  there 
can  be  no  reasonable  doubt. " 

The  counsel  for  the  appellant,  in  hts  brief, 
after  urging  the  propositions  that  the  plain- 
tiff is  entitled  to  bring  and  maintain  this 
suit  for  the  relief  pray^,  contends  that,  by 
reason  of  the  trust  relations  existing  between 
the  Bock  Island  and  the  Southwestern  Com- 
panies, quite  aside  from  any  proof  of  actual 
nuud  or  damage,  the  decree  of  foreclosure  is 
no  bar  to  the  acoimtingand  relief  sought  by 
the  bill  in  this  case.  To  support  this  prop- 
osition the  cases  are  cited  of  Dawme  y. 
Fanning,  2  Johns.  Ch.  252 ;  Micliaud  y.  Oirod, 
45  U.  8.  4  How.  508  [11 :  1076]  ;  KoM&r  y. 
Black  Biwr  FhU»  Iran  Oo,  67  U.  S.  2  Black, 
715  [17 :  889]  ;  Brwry  y.  Oron,  74  U.  8.  7 
Wall.  299  [19 :  40]  ;  Jfcw«^  y.  Whiimtm,  88  U. 
8.  21  Wall.  178,  188, 184  [22 :  482, 485J  ;  Jiw*. 
son  T.  LuMing,  88  U.  8.  21  Wall.  616  [22: 
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4SISf]  ;  TMn  Lkk  Oa  Cb,  t.  MMwrv,  91  U.  8. 
587  [28:  829]  ;  WardeU  v.  Union  Fat.  K  Oo. 
108U.  8.661  ra6«$09]  ;  TJumoBY,  BraumniUe, 
Ft,  K.  db P.IL  (Jo,  109  U.  8.  522[27:  1018]  ; 
AOam  T.  OifUtU,  127  U.  8.  689  [82:  2711; 
Ben»on  t.  HecOhom,  1  Tounge  &  0.  Oh.  826 ; 
AberdMrn  B,  Oo.  t.  BlakU,  1  Macq.  H.  L. 
Gas.  461 ;  Lydney  Oo.  y.  BM.tX  L.  T.  N.  8. 
668;  ^jyUY.  PUUtiburgh  db  Mtmtretd B.  Oo. 
54  ]^.  Y.  814,  and  other  cases. 

But,  notwithstanding  the  general  principle 
laid  down  in  the  cases  cit^,  wo  concur  in 
the  yiews  thus  taken  of  the  present  case  by 
the  circuit  court,  and  place  our  decision  as  to 
this  branch  of  it  on  the  same  ^unds. 

The  next  proposition  considered  by  the 
circuit  oourt  is  as  to  whether  there  was  any 
^actual  fraud  perpetrate!  in  the  progress  of 
the  foreclosure  suit,  \m  the  prejudice  of  the 
present  plaintiff. 

On  that  question,  the  circuit  oourt  sayi^ 
in  its  opinion:  '"The  principal  ground  of 
complaint  under  this  head  is,  that  the  Rock 
Island  Company,  being  in  actual  possession 
and  use  of  the  road  on  which  the  mortgage 
was  a  lien,  should  haye  used  its  revenue  first 
to  pay  the  interest  and  have  postponed  the  re- 
pairs and  construction  to  that  purpose.  The 
proper  place  to  have  made  this  defense  was 
in  the  foreclosure  suit  Though  it  may  be 
said  that  the  Southwestern  Company  made 
no  such  defense  because  it  was  in  the  control 
of  the  Rock  Island  Company  directory, 
which  is  plausible  if  not  sound,  it  is  to  be 
observed  that  this  suit  was  in  the  oourt  for 
more  than  a  year ;  that  it  is  hardly  possible 
that  the  authorities  of  the  County  of  Leaven- 
worth did  not  know  of  its  pendency  and  who 
were  the  directors  in  its  own  company,  and  if 
it  had  at  any  time  appeared  in  that  court  and 
sought  to  make  the  defense  it  now  sets  up  it 
would  have  been  permitted  to  do  so.  8uch 
defense,  including  also  the  correctness  of  the 
accounts  of  the  ^xik  Island  Company,  was 
made  by  a  Mr.  Mueller,  representative  of  the 
bondholders  under  the  second  mortgage  made 
to  obtain  money  to  build  the  Atchison  branch. 
On  his  motion  be  was  made  defendant  and 
permitted  to  file  a  cross-bill.  The  claim  of 
the  Rock  Iiland  Company  for  the  interest 

Said  by  it  aa  indorser,  its  claim  for  expen- 
itures  in  repairs  and  construction,  and  the 
correctness  of  its  accounts  and  its  appropria- 
tion of  the  receipts  from  the  Southwestern 
Road,  were  all  assailed  by  him  in  a  cross- 
bill and  r^erred  to  a  master,  before  whom 
his  counsel  appeared  and  to  whose  report  he 
excepted.  This  report  was  confirmed  and 
became  the  basis  d  the  decree  aa  to  the 
amount  due  the  Rock  Island  Company  under 
the  mortgage,  and  of  a  personal  Judgment 
for  repairs  and  construction.  From  this  de- 
cree Mueller  took  an  appeal  to  the  Supreme 
Court  of  the  United  States,  where  the  decree 
was  affirmed.  But  I  must  add  that  even 
now,  after  all  the  proofo  taken  in  the  present 
case,  I  do  not  see  that  if  the  County  ox  Leav- 
enworth had  been  a  party  to  thai  suit,  or  If 
the  counsel  for  the  Bouthwestem  Company 
had  been  ever  so  anxious  to  prevent  a  fore- 
closure, what  defense  he  eould  have  success- 
fully presented,  or  how  he  could  have  dimin- 
ished the  amount  which  the  court  found  to 
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be  due  from  that  company  on  the  mortgafti 
The  case  is  one  not  uncommon  of  a  road  com* 
pleted  which  in  its  first  years  did  not  eaim 
enough  money  to  pay  its  running  expenses^ 
its  necessary  repairs  and  the  interest  on  ita 
bonded  debt.  Such  roads  have  often  been 
sold  out  under  foreclosure  proceedings,  and 
passing  into  other  hands  have  become  success* 
fnl  ana  profitable  enterprises.  Tlie  original 
owners  see  then,  when  it  is  too  late,  that 
they  permitted  a  valuable  property  to  pa« 
from  tnem  which  they  would  gladly  reclaim. 
But  courts  of  equity  do  not  sit  to  restore 
opportunities  or  renew  possibilities  whick 
have  been  permitted  to  pass  by  the  neglect,  the 
ignorance  or  even  the  want  of  means  <9  thooe  to 
whom  they  were  once  presented.  It  follows 
from  these  views,  without  reference  to  many 
other  matters  presented  for  consideration, 
that  the  plaintiff  is  not  entitled  to  the  relief 
it  asks  or  to  any  relief  fdunded  on  this  bilL 
It  must  thereforo  be  dismissed,  and  It  Is  so 
ordered." 

On  the  question  thus  ooosideied  the  ooon- 
sel  for  the  appellant  cites  the  cases  of  UwiUd 
StaieiY.  Throekmortom,  98 U.  8.  61  [26:98], 
and  Padfle  BaOroad  if  Mo.  v.  Mi$oouin  Ai- 
eific  R  Oo..  HI  U.  8.  606  [28:  4981.  But 
we  concur  in  the  views  of  the  circuit  court, 
and  are  of  opinion  that  it  is  not  shown 
that  the  decree  in  the  foreclosure  suit  was 
procured  by  fraud  or  tellusioo.  It  would 
serve  no  good  purpose  to  examine  in  detail 
the  testimony  bearing  on  this  subject. 

These  conclusions  make  it  unnecessair  to 
consider  the  defenses  of  the  Statute  of  Lim- 
itations and  of  laches,  aa  urged  1^  the  ^- 
pellees. 

The  deoMO  ^  tk$  Oirouii  OouH  U  t^/lrmoi. 

Mr.  Oh^f  JuoUm  F«Uer  and  Mr.  Juattot 
Brewer  did  not  sit  in  this  case  or  take  aaj 
part  in  its  decision. 


QBORQB  L.  RICH,  PtT  in  Wrr^ 

TIEB  TOWN  OF  MENT3L 

<8ee  &  a  B^>orter*t  ed.  OS-eOLI 

Town  hond»  in  Now  Torh-^oui/kuney  if 
Hon — noeeioarf  atermonto  ao  to 
inauffident  Medication — roeord  muH 
iiatutory  autAoritif  pur$Msd~^oei  af  $tmt§ 
dooitionOt 

L  Apetttkm  ef  tazpajvn  of  a  town  In  Hew  Toik 
to  the  county  Judge,  under  ehaii.  tOV  of  Un,  as 
amended  bj  ehap.  985  of  1871  of  Laws  of  Kev 
York,  Is  not  sofflolent  te  anthorias  the  eouij 


Nora.— wlAmio^pal  boiidt  of  agtUd 
tfts  niMna  «f  th«  MgM«(  aourt  cf  a  State, 
fiilh«ObfiiC«tiiM(m.  Seenoteto 
too«  lit  860l 

While  V.  Termont  *  IC.  B.  Oo.  li: 
Am  to  ooHUon  oovipom  dotaehtd 

mott  to  Kaoooha  v.  Lamsoo.  Its  TK. 
Am  to  ewrJm  coypotw;  rffMfV 

^,  on  bofidt  to  wMofc  tMv  eri 

Texas  v.  White,  H:  fli 
^toisnitawMite 


orby 
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judge  to  \tikB  juriidlotkm  and  render  an  adjudl- 
««tlon  enthoiliinff  the  town  to  tane  its  bonds  In 
aid  of  e  railroad  oompany,  whldh  only  aUegea 
that  the  petltionen  **are  a  majorltj  of  the  tax* 
paTors**  and  repreaent  *Si  majority  of  the  taxable 
property**  therein. 
%  The  petition  thoald  atate  in  aabatance,  that  the 
taxpayera  petitioning  were  a  majority  of  taxpay* 
enof  the  town,  who  were  taxed  or  anened  for 
property,  not  including  thoae  taxed  for  doge  or 
highway  tax  only.  ^ 

8L  The  adjudication  of  the  county  judge  was  not 
suflloient  to  authorise  the  town  to  create  and  issue 
ItB  bonds  pursuant  to  said  Laws  of  Kew  York 
which  only  adjudged  that  the  petitionen  repre- 
sent a  majority  of  the  taxpayers  and  of  the  tax- 
able property  of  said  town. 

4.  It  was  esBcntial,  in  order  to  confer  authority 
upon  the  town  to  create  and  issue  its  bonds,  un- 
der said  Laws  of  1868  and  187U  that  the  adjudica- 
tion or  judgment  of  the  county  judge  should  de- 
clare, in  substance,  that  the  quorum  ot  taxpayers 
who  desired  that  the  town  should  create  and  is- 
sue its  bonds,  was  one  exclusive  of  taxpayers  who 
were  SBHOssod  or  taxed  for  dogs  or  highway  tax 
only. 

%,  Where  a  majority  of  the  taxpayeis  of  a  town 
are  authorised  by  statute  to  incumber  the  prop- 
erty of  all,  in  aid  of  a  railroad  or  other  corpora- 
tion, the  record  must  show  that  the  statutory  au- 
thority has  been  pursued. 

C  Upon  questions  of  this  character,  when  arising 
here,  the  decisions  of  the  highest  judicial  trOmnal 


of  a  State  are  entitled  to  great  and  ordinarily  d*> 
dsive  weight. 

[No.  888.] 

Argued  March  95.1390.  Ikeidsd  April  U,  1890. 

F  ERROR  to  the  Ctrcoit  Oourt  of  the  United 
States  for  the  Northern  District  of  New 
York  to  review  a  Judgment  for  defendant  in  an 
action  against  the  Town  of  Mentz  to  reooyer 
interest  coupons  of  bonds  alleged  to  have  beea 
issued  by  the  Town  in  aid  of  the  Cayuga 
Northern  Railroad  Company  upon  questions 
certified  to  the  court  on  division  in  opinion. 
AjPrmed, 

Reported  below,  18  Fed.  Rep.  88»  18  F^ 
Rep.  728. 

Statement  by  Mr.  Ohitf  Juiiiee  FfMUert  \ 
This  is  an  action  brought  by  Qeorge  L.  ' 
Rich  in  the  Circuit  Court  of  the  I^ited 
States  for  the  Northern  District  of  New  York, 
against  the  Town  of  Mentz,  to  recover  the 
amount  of  sixty  interest  coupons  attached  to 
certain  bonds  held  by  him,  and  alleged  to 
have  been  issued  by  the  Town  on  July  15, 
1878,  in  aid  of  the  Cayuga  Northern  Railroad 
Company. 

The  cause  was  tried  by  the  circuit  and  dis- 
trict Judges,  a  lury  being  duly  waived,  and 
the  court  made  its  special  findings  as  follows : 

''I.  On  the  18th  day  of  July,  1878,  there 


Uoytaxiopay  bondtor  InCervflt  on  Inrnds,  seenoCs 
to  Davenport  t.  U.  8. 19:  IOC 

RecUalB  in  neooUdbU  bondt  or  aseurlMas,  a$  eo^ 
denuofthefaetreeUedandoBaneBtogpd,  Seenots 
to  Mercer  Oounty  t.  Hackett,  17: 6tfL 

ABtomunieip<AlH)ndM:  n^sreneetoseotiftsin,— see 
fiote  to  Ogden  t.  Daviess  Oounty,  26: 288. 

A»  to  munMpal  bondi  issued  In  a4dof  txMlrDOd, 
see  noU  to  Bernards  Twp.  v.  Morrison,  anU,  p.  728. 

Municipal  lHmd8;neooi4dbilMy  and  righU  of  hoiOe^ 

Where  the  supervisor  and  town  derk,  being 
named  by  statute  as  the  officers  to  sign  bonds,  and 
the  corporate  authorities  in  issuing  them  decided 
and  so  certiiled  in  the  bonds  that  the  oonditions 
prescribed  by  popular  rote  had  been  complied 
with,  the  town  is  estopped  as  against  a  bona  fide 
holder  from  asserting  the  contrary.  Oregon  v.  Jen- 
nings, no  U.  a  74  (80: 823). 

A  recital  in  municipal  bonds  that  they  are  tasued 
^  under  and  pursuant  to  law  **  does  not  estop  the 
corporation  from  asserting  the  contrary.  Katnn- 
berger  V.  Aberdeen,  121 U.  8. 172  (30: 911). 

One  who  sues  upon  negotiable  bonds  of  a  town- 
ship, containing  no  statement  of  the  purpose  for 
which  they  were  issued,  and  no  recital  which  can 
bind  the  town  by  way  of  estoppel,  must  allege  and 
prove  authority  to  issue  them.  Hopper  t.  Ooving- 
ton,  118  U.  a  148  (80: 190). 

The  rights  of  a  holder  of  oounty  bonds  are  fixed 
by  laws  in  force  at  the  date  of  issue.  U.  a  ▼• 
Judges  of  Scotland  County,  82  Fed.  Bep.  714. 

Where  bonds  which  are  invalid  are  tranKtCrred  to 
«  bona  fide  purchaser  who  compels  the  municipality 
to  pay  them,  a  cause  of  action  accrues  to  the  mu* 
nidpality  against  the  transferror  who  fraudulently 
procured  their  issue.  Famham  t.  Benedict,  9 
Cent.  Bep.  667, 107  N.  Y.  169;  Flainview  ▼•  Winona 
A  St  P.  B.  Co.  88  Minn.  608. 

An  unauthorised  issue  of  municipal  railroad-aid 
bonds,  subsequently  ratifled  by  the  Legislature,wi]l 
be  held  valid  in  the  federal  courts,  although  state 
^toolsions  have  been  made  to  the  contrary.  Dows 
T.  Elmwood,  84  Fed.  Bep.  114. 

Bailroad  bonds  are  not  negotiable  notes,  within 

tt4  D.  S. 


Mass.  Pub.  Stat.,  chap.  77,  sec  9,  and  are  not  en- 
titled to  grace.  Chaffee  t.  Middlesex  B.  Co.  6  New 
Bug.  Bep.  69, 148  Mass.  224. 

Interest  warrants  payable  to  bearer,  detached 
from  the  bonds  with  which  issued,  are  not  nego- 
tiable notes,  within  the  above  Statute.   Id. 

Bonds  issued  as  a  subscription  to  a  railroad,  made 
under  a  statute  which  is  TOid,  are  TOid,  no  matter 
into  whose  hands  they  may  come.  People  t.  Ham- 
m  an.)  1B  west  Bep.  162;  Plainview  ▼.  Winona  * 
St  P.  B.  Co.  86  Minn.  606. 

A  purchaser  of  negotiable  county  bonds  is  not 
chargeable  with  constructive  notice  of  a  pending 
suit  to  test  their  validity.  Hill  t.  Scotland  County, 
84  Fed.  Bep.  208. 

The  invalidity  of  the  original  bonds  does  not  in- 
validate town  bonds  issued  under  Laws  1880,  chapw 
146,  to  replace  them.  Hills  t.  PeekskUl  Sar.  Bank, 
46  Hun,  180. 11 N.  Y.  a  B.  697. 

A  purchaser  from  a  bona  fide  holder  of  such 
bonds,  with  notice  of  a  pending  suit  to  test  their 
validity,  in  which  they  were  adjudged  void,  can 
recover  thereon  against  the  county.  Hill  v.  Soot- 
land  County,  84  Fed.  Bep.  206. 

Municipal  railroad  bonds  are  not  '.Miforoeable  by 
one  having  knowledge  of  the  fraudulent  organisa- 
tion of  the  railroad  company,  and  who  paid  no 
value  for  them.  Famham  v.  Benedict  9  Cent  Bep. 
667. 107  N.Y.  169. 

The  fact  that  no  interest  had  ever  been  paid  upon 
state  bonds,  and  that  it  had  run  unpaid  for  ten 
years,  fumlsbes  presumptive  evidence  to  a  pur- 
chaser at  auction  sale  that  they  were  dishonored. 
Trask  t.  Jacksonville,  P.  *  M.  B.  Co.  124  U.  a  616 
(81:621). 

A  purchaser  of  bonds  wlh  knowledge  of  their 
illegal  issue  acquires  no  tltfie  thereto  which  he  can 
enforce  as  a  bona  fide  holder.  Trask  t.  Jackson- 
ville, P.  ft  M.  B.  Co.  124  U.  a  S15  (CI:  621). 

Where  bonds  are  held  void  in  a  suit  between  a 
purchaser  and  the  town,  the  purchaser  is  not  sub- 
rogated to  the  right  of  the  railroad  company  to 
enforce  collection  of  the  appropriation  voted  by 
the  town,  ^tna  L.  Ins.  Co.  y.  Middleport  124  U. 
a  684  (81:  687). 
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was  filed  in  the  clerk's  office  of  the  Ooantj 
of  Cayuga,  N.  T.,  the  judgment  of  tlie 
eounty  judge  of  said  countj,  with  the  petition 
of  certain  taxpayers,  of  which  the  following 
are  copies : 

•*  *  County  of  Cayuga,  N.  Y. 
*'In  the  matter  of  the  application ) 

of  the  taxpayers  of  the  Town  of  >  Petition. 

Mentz,  Cayuga  County,  N.Y.     ) 
'"To  the  Honorable  the  County  Judge  of  the 
County  of  Cayuga,  N.  Y. 

**'Tne  petition  of  the  subscribers  hereto 
respectfully  shows :  That  they  are  a  majority 
of  the  taxpayers  of  the  Town  of  Mentz,  in  the 
County  of  Cayuga,  and  State  of  New  York, 
whose  names  appear  upon  the  last  precedins^ 
assessment-roll  or  tax-list  of  said  Town  (3 
Mentz,  as  owning  or  representing  a  malority 
of  the  taxable  property  in  the  corporate  limits 
0f  the  said  Town  of  Mentz;  that  they  are 
■uch  a  majority  of  taxpayers,  and  are  taxed 
or  assessed  for,  or  represent,  such  a  majority 
of  taxable  property ;  that  they  desire  that  said 
Town  shall  create  and  issue  its  bonds  to  the 
amount  of  thirty  thousand  dollars  ($90,000), 
which  said  amount  does  not  exceed  twenty 
per  centum  of  the  whole  amount  of  taxable 
property,  as  shown  by  said  assessment-roll 
or  list  and  invest  the  same,  or  the  proceeds 
thereof,  in  the  stock  of  the  Cayusa  Northern 
Railroad  Company,  which  is  a  failroad  oom- 
pany  in  the  State  of  New  York. 

**^And  your  petitioners  pray  your  honor  to 
cause  to  be  published  the  proper  notice,  to 
take  proof  of  the  facts  set  forth  in  this  peti- 
tion ;  and  that  such  proceedings  may  be  had 
theoreon  as  are  authorized  ancTpresmbed  by 
the  statutes  of  the  State  of  Kew  York,  in 
•uch  case  made  and  provided. 

•••Dated  April  20,  A.  D.  1873. 
•"  (Signed  by)  A.  M.  Green, 

and  224  other  names,  and  yerifiedby 
Green  on  the  2ath  day  of  May,  1872. 

••County  of  Cayuga,  N.  Y. 
''•In  the  matter  of  the  ap- ) 

plication  of  the  taxpayers  V  Order  of  County 

of  the  Town  of  Mentz,  )         Judge. 

Cayuga  County,  N.  Y. 

••'On  the  petition  herein  bearing  date  the 
20th  day  of  April,  A.  D.  1872,  and  on  motion 
of  H.  Y.  Howland,  attorney  for  said  peti- 
tions, it  is  ordered  that  a  notice  be  forthwith 
published  in  the  Auburn  Daily  Advertiser, 
a  newspaper  published  in  the  said  County  of 
Cayuga,  directed  to  whom  it  may  concern, 
and  setting  forth  that  on  the  8th  day  of  June, 
A.  D.  1872,  at  10  o'clock  in  the  forenoon  of 
that  day,  t  William  E.  Hughitt,  county 
judge  of  the  County  of  Cavuga,  in  the  State 
of  New  York,  will  proceea  to  take  proof  of 
the  facts  set  forth  in  said  petition,  as  to  the 
number  of  taxpayers  joining  in  said  petition, 
and  as  to  the  amoimt  of  taxable  property 
represented  by  them;  and  that  sucn  proof 
will  be  taken  at  tiie  ^rand  jury  room,  in  the 
court-house  in  the  City  of  Auburn,  in  said 
County  of  Cayuga,  N.  Y. 

-'Dated  this  mh  day  of  May,  in  the  year 
of  our  Lord  1872. 

-W.  E.  Hughitt, 
"•Cayuga  County  Judge.' 

"  dndorsed :  'Filed  lUy  28^  1872. ') 

t07« 


"  (Then  follows  the  Qsaa)  affldayH  of  the 
printers  of  said  newspaper,  showing  dxm 
publication  of  the  notice  of  hearin4  > 
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Coimty  of  CJayuffa. 

r  of  the  applica- ) 
tion  of  the  taxpayers  of  the  vJndgmenlL 


"•In  Uie  matter 


Town  of  Mentz.  ) 

••'Upon  the  filing  the  petition  herein  audi 
order  made  thereon,  with  a  copy  of  the  notice 
to  take  proof  of  the  facts  set  forth  in  said 
petition,  and  the  affidavit  of  publication  of 
the  said  notice  In  the  manner  required  by 
law,  and  bv  the  order  made  in  this  proceeding 
as  aforesaid,  together  ifith  the  testimony 
taken  therein ;  and  it  appearing  to  the  satia- 
faction  of  the  court  that  the  whole  number 
of  taxpayers  in  the  Town  of  Menti,  Oaynga 
County  and  State  of  Kew  York,  idiose  namea 
appear  upon  the  last  aaseesment-roll  or  tax- 
Ibt  for  the  year  1871.  it  484,  and  that  of  thia 
number  22o  have  signed  the  said  petition, 
beinff  more  than  one  half  ol  said  taxpayers; 
and  it  further  appearing  thai  the  total  vain- 
ation  of  the  taxable  property  of  the  said 
Town  of  Mentz  upon  the  said  assessment-roll 
or  tax-list  is  five  hundred  and  for^  thoYuand 
six  hundred  and  forty-five  dollars,  and  that 
the  valuation  of  the  property  of  the  petition- 
ers sa  represented  upon  the  said  roll  or  tax- 
list  ia  $812,850,  being  thirty-one  thonaaod 
and  twenty-eight  dollars  in  excess  of  one  half 
of  the  total  valuatioh  of  the  taxable  property 
of  said  Town  of  Mentz. 

••'Now  on  motion  of  H.  Y.  Howland,  at- 
torney for  said  petitioners,  H  is  adludlged* 
decreed  and  determined  that  the  said  prti- 


tioners  do  represent  a  malority  of  the 

of  Mentz  sa  shown  by 


roll. 


payers  of  said  Town 

the  last  preceding  tax-list  or 

that  is  to  say,  the  said  tax-list  or 

roll  for  the  year  1871,   and  do  represent  a 

majority  of  the  taxable  property  upon  said 

tax-list  or  assessment-roll. 

-'And  it  is  hereby  ordered,  that  William 
A.  Halsey,  E.  B.  Somen  and  J.  H.  Wethey. 
three  freeholders,  residents  and  taxpayeia 
within  the  corporate  limits  of  the  said  Town 
of  Mentz,  be,  and  they  hereby  are,  appointed 
commissioners  for  the  period  ol  five  years 
next  ensuing,  and  until  others  are  appointed 
by  a  coimty  judge  of  this  county,  or  other  '«3€7 
competent  authority,  to  cause  or  execute  in 
due  form  of  law,  with  all  reasonable  dis- 
patch, bonds  of  ihe  said  Town  ol  Ments,  ol 
the  amount  of  $100  each,  to  the  amount  ol 
thirty  thousand  dollars,  and  to  israe  or  sell 
the  same,  or  dispose  of  the  same  and  invest 
the  same  or  the  proceeds  thereof  in,  and  to 
subscribe  In  the  name  of  the  said  Town  of 
Mentz  to,  the  stock  of  ••The  Cayuga  Korthen 
Railroad  Company*  to  the  amount  of  $80,000 ; 
and  that  the  saia  commissioners  and  each  of 
them  shall  have  all  the  powers  and  be  subject 
to  the  same  duties  and  liabilities.  impcMsd 
and  prescribed  in  and  by  the  Act  of  the  Leg- 
islature of  the  State  of  New  York  entitled 
••An  Act  to  Amend  an  Act  to  Aothorias 
the  Formation  of  Railroad  Companiea  and  ta 
Regulate  the  Same,*  passed  April  Sd,  1898 
(and  all  other  Acts  pertaining  to  that  aobject) 
•'so  as  to  Permit  Municipal  Corporations  ta 
Aid  in  the  Construction  al  Railroads, ' 
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e88-6tt 


1 1 


3: 


'37] 


(3» 
( 


May  48,  1889,  and  the  ieveral  Acts  amenda- 
toiT  thereof  and  supplementary  thereto. 

*^'And  it  is  further  adjudged  and  ordered, 
that  notice  of  the  final  determination  herein 
as  aforesaid  be  forthwith  published  in  the 
Auburn  Daily  Advertiser,  a  newspaper  pub- 
lished in  the  said  Ck>unty  of  Cayuga,  once 
in  each  week  for  three  weeks. 

-•Dated  July  17,  1872. 

"'W.  B.  Hughitt, 
••'Cayuga  County  Judge.* 

•  Ondorsed :  'llled  July  17,  W2. ') 

••  (Due  i>roof8  were  maae  of  publication  of 
^e  foregoing  determination.) 

••n.  The  Cayuga  Northern  Railroad  Com- 
pany was  duly  incorporated  under  the  Qeneral 
Statutes  of  the  State,  on  the  22d  of  April, 
1872. 

"m.  The  persons  named  in  said  adjudica- 
tion of  the  coimty  Judge  aforesaid,  qualified 
M  commissioners  under  the  Statute  and  sub- 
scribed, in  behalf  of  said  Town  of  Mentz, 
for  800  shares  of  the  capital  sto<^  of  said 
company,  of  the  par  value  of  $100  per  share, 
and  paid  therefor  by  the  issue  to  said  com- 
pany of  thirty  Town-of -Hentz  bonds  of  $1, 000 
each,  in  form  as  set  out  in  the  complaint, 
with  coupons  attached  in  the  usual  form, 
providing  for  the  payment  of  interest  semi- 
annually, January  and  July ;  principal  pay- 
able July  16,  1902. 

••The  coupons  were  all  in  die  following 
form: 
'$85.00. 


«<i 


The  Town  of  Hentz,  County  of  Cayuga, 
will  pay  the  bearer  hereof  at  thie  Fourth  Na- 
tional Bank  of  New  York,  in  the  City  of 
New  York,  on  the  15th  day  of  July,  1878, 
the  sum  of  thirty-five  dollars,  for  six  months' 
interest  then  due  on  bond  No.  7. 


u* 


'$85.00.     W.  A.  Halsey,  Commissioner.' 

••lY.  Prior  to  the  commencement  of  tills 
action  the  plaintiff  became  a  purchaser  of 
the  five  bonds  and  attached  coupons  which 
are  described  in  the  declaration  in  this  ac- 
tion, from  one  Deming,  who  had  theretofore 
purchased  the  same  for  cash,  and  without 
notice  of  anjr  infirmity,  the  plaintiff  being 
a  resident  citizen  of  the  State  of  Iowa. 

••y.  Plaintiff  produced  said  five  bonds, 
with  twelve  coupons,  each  $35^  cut  from 
each,  in  all  sixty  coupons,  whidi  with  the 
interest  to  the  day  of  trial  amounted  to 
$2,886.25. 

••yi.  That  no  part  of  said  railroad  has 
ever  been  built ;  but  the  Town  of  Mentz 
raised  the  money  by  tax,  according  to  said 
Statute,  and  has  paid  the  coupons  of  the  en- 
tire issue,  which  fell  due  January  15,  1878 ; 
the  Town  has  never  paid  any  other  coupons, 
and  said  commissioners  have  retained,  and 
now  hold,  the  usual  certificates  of  stock  in 
the  said  railroad  company,  800  shares,  re- 
ceived by  them  at  the  time  of  the  deliveiy 
of  said  bonds  to  the  railroad  company. 

••  VJl.  All  the  proofs  were  ti^en  subject  to 
defendant's  objection,  that  the  county  judge 
acquired  no  iurisdiction  under  tiie  original 
petition ;  and  also  that  the  Judgment  c3  the 
county  judge  was  insufficient. 

••And  defendant  insisted  upon  the  afore- 
said objection,  and  prayed  for  a  dismissal  of 
the  complaint  with  costs.* 
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The  form  of  the  bonds,  of  which  plaintiff 
held  five,  numbered  21,  22,  28,  24  and  25, 
with  their  coupons,  was  thus  set  out  in  tho 
complaint : 

••  No.  21.    United  States  of  America,    $1,  OOa 

State  of  New  York,  Town  of  Mentz. 

County  of  Cayuga. 

••Issued  by  virtue  of  an  Act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled, 
•An  Act  to  Amend  an  Act  Entitled  an  Act  to 
Authorize  the  Formation  of  Railroad  Ck>r- 
porations,  and  to  Regulate  the  Same,  Passed 
April  2,  1850,  so  as  to  Permit  Municipal 
Corporations  to  Aid  in  the  Construction  of 
Railroads,  Passed  May  18,  1889. ' 

••This  Act  authorises  the  Town  of  Mentz, 
in  the  County  of  Cayuga,  to  subscribe  to 
the  stock  of  'The  Cayuga  Northern  Railroad 
Co.,'  and  to  issue  town  bonds  in  payment 
therefor.  The  whole  amount  of  the  bonds  to 
be  issued  in  pursuance  of  said  Act  is  $80,000. 

••Enow  all  men  by  these  presents,  Uiat  we, 
the  undersigned  commissioners  under  thiB 
above-entitled  Acts,  for  the  Town  of  Ments, 
in  the  County  of  Cayuga  and  State  <d  New 
York,  upon  Uio  faith  and  credit  and  in  be- 
half of  said  Town,  for  value  received  prom- 
ise to  pay  to  the  bearer  the  sum  of  <mo 
thousana  oollars  on  the  1st  day  of  July  in 
the  year  one  thousand  nine  hundred  and  two 
(1902)  at  the  Fourth  National  Bank  of  New 
York  in  the  City  of  New  York,  with  interest 
at  seven  per  cent  per  annum,  from  and  after 
the  15th  day  of  July,  1872,  payable  semi- 
annually upon  the  15th  days  A  July  and 
Januaiy  in  each  year  at  the  same  place,  on 
the  presentation  and  surrender  of  the  coupons 
for  such  interest  hereto  annexed. 

••In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  and  have  caused  the  cou- 
pons hereto  annexed  to  be  signed  by  W.  A. 
Halsey,  one  of  our  number,  this  15th  day  of 
July  in  the  year  one  thousand  eight  hundred 
and  seventy -two. 

••E.  B.  Somers,     Fl.  a. 
•W.  A.  Halsey,    'l.  s." 
"J.  H.  Wethey.  [l.  s. 

The  Judges  of  the  court  being  divided  in 
opinion  as  to  the  sufficiency  of  the  petition, 
and  of  the  adjudication  and  judgment  of  the 
county  judge,  judgment  was  ordered  for  the 
defendant  in  aocoraance  with  the  opinion  of 
the  circuit  jud^,  and  the  following  ques- 
tions, upon  which  the  division  of  opinion 
arose,  were  certified  to  this  court : 

••First.  Was  the  petition  of  certain  tax- 
payers of  the  Town  of  Mentz,  which  was 
g resented  to  the  counter  judge  of  Cayus^a 
ountv,  in  the  State  of  New  York,  on  t£e 
28th  day  of  May,  1872,  and  a  copy  of  which 
is  set  forth  in  the  finding  and  decision  of  the 
court,  sufficient  in  the  form  and  substance  of 
its  recital,  to  authorize  the  said  county  ludge 
to  ti^e  Jurisdiction  and  proceed  to  render  an 
adjudication  pursuant  to  chapter  907  of  the 
Laws  of  New  York  of  1869,  as  amended  by 
chapter  925  of  tiie  Laws  of  New  York  of 
1871? 

••Second.  Was  it  essential  in  order  to  con- 
fer Jurisdiction  upon  said  coun^  judge,  to 
adjudicate  pursuant  to  section  2  of  chapter 
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^907  of  the  Laws  of  1809,  as  amended  ^7 
•section  2  of  chapter  925  of  the  Laws  of  1871, 
that  the  petition  should  state,  among  other 
things,  in  substance,  that  the  taxpayers  peti- 
tioning were  a  malorlty  of  taxpayers  of  the 
Town  of  Mentz,  who  were  taxed  or  assessed 
for  property,  not  including  those  taxed  for 
4ogs  or  highway  tax  only? 

^Third.  Was  the  adjudicatioti  of  the 
«oun^  judge  of  Cayu|»  County,  made  oti 
the  17th  day  of  July,  1872,  a  copy  of  which 
is  set  forth  in  the  findings  and  decision  of 
the  court,  sufficient  to  au&orlse  the  defend- 
ant to  create  and  issue  its  bonds  pursuant  to 
<^pter  907  of  the  Laws  of  New  York  of 
1869,  as  amended  by  chapter  926  of  the  Laws 
of  New  York  of  IfllTl? 

''Fourth.  Was  it  essential  in  order  to  con- 
fer authority  upon  the  defendant  to  create 
and  issue  its  bonds  under  said  Laws  of  1809 
and  1871,  that  the  adiudication  or  Judgment 
of  the  county  Judge  snould  declare,  in  sub- 
stance, that  the  quorum  of  taxpayers  who 
desired  that  the  defendant  should  create  and 
issue  its  bonds,  was  one  exclusire  of  taxpay- 
ers who  were  assessed  or  taxed  for  dogs  or 
highway  tax  only?* 

The  opinion  of  the  olrouit  Judge  is  re* 
ported  in  19  Fed.  Rep.  726,  and  of  the  dis- 
trict judge  in  18  Fed.  Rep.  62. 

Mr,  Jamaa  B.  Cose*  for  plaintiff  In  error: 

It  was  eyidently  not  intended  by  the  Legis- 
lature that  the  county  Judge's  Judgment  should 
be  liable  to  collateral  attars. 

Munton  y.  Lyon»,  12  Blatchf.  689;  l4fon$  ▼. 
Mufuon,  99  U.  8.  684  (26:  461);  ayracum  Bam. 
Bank  t.  Seneca  Falh,  86  N.  Y.  821. 

In  the  original  Act  of  1869,  the  word  "such** 
clearly  refers  to  the  last  tax-list  and  represen- 
tation of  property,  and  cannot  be  made  to  refer 
to  any  dayw  of  non-taxpayers. 

Stepheman  t.  Short,  92  N.  Y.  489;  Pmfo  y. 
F&rt  Jertii,  1  Cent.  Rep.  606,  100  N.  Y.  284; 
TiMue  y.  Fii>rt  Ohuter,  2  Cent.  Rep.  168. 101 
N.  Y.  299;  HiUi  y.  PtekMU  Sav.  Bank,  2  Cent. 
Rep.  468,  101  N.  Y.  491;  Mentt  y.  (ML  11 
Cent.  Rep.  819, 108  N.  Y.  609;  Sohn  ▼.  TFiU- 
iamdmrgh  Sat,  Bank,  114  N.  Y.  181. 

The  office  of  the  petition  is  merely  to  author- 
ize inquiry  into  the  facts. 

Oraig  y.  Ande$,  98  N.  Y.  421. 

After  Judgment,  when  attacked  collaterally, 
and  where  it  Is  obyious  that  the  proofs  taken 
must  baye  coyered  the  alleged  defect,  no  court 
«yer  holds  the  judgment  biul. 

Thayer  y.  JftrtA,  76  N. Y.  842;  1  GreenL  By. 
$684,  and  cases  dted;  ShOdon  y.  Wright,  6  N. 
Y.  497;  BetU  y.  BagUy,  12  Pick.  682;  Ta/ylor 
y.  Williame,  20  Johns.  21;  Cunningham  y. 
Bucklin,  8  Cow.  187;  Orleans  y.  Ptatt,  99  XJ.  8. 
676  (26:404);  Ly<miY.  Muneon,  99 U.  8. 684(26: 
461);  MeUger  y.  Attica  <ft  ^.  iJ.  Cb.  79  N.  Y. 
171;  Chtodrey  y.  Caneadea,  16  Fed.  Rep.  682. 

The  New  York  Court  of  Appeals  giyes  a 
yery  different  construction  to  suck  a  statute. 

fieople  y.  Fii>rt  Jervie,  1  Cent.  Rep.  606,  100 
N.Y.  284;  Tingue  y.  Pifrt  Oheeter,  2Cent.  Rep. 
168,  101  N.  YT  298;  JkmgUusw.  Pike  Omnty, 
101  U.  8.  688(26:  972). 

Mr.  F.  D.  Wrif  ht»  for  defendant  in  error: 

The  petition  was  insufficient  to  confer  Juris- 
^'^ticm  on  the  county  judge. 


People  y.  SmiOi,  66  N.  Y.  186;  PeopU  ▼. 
Spencer,  66  N.  Y.  1;  WelUborougk  t.  Sew  York 
So.  R.  Oo.  76 N.  Y.  182;  Mei^$r  ▼.  AUum  <i 
A,B,  a?.  79  N.  Y.  172:  WiUon  t.  Oanmdm, 
16  Hun,  218:  Mentt  y.  Cook,  11  Ceot  Rao.  81^ 
108  '.  Y.  504;  Cqgvoin  y.  Edncoek,  84N.  Y. 
582:  jc'^apU  T.  HuAuH,  46  N.  Y.  110, 118. 

The  petition  must  set  forth  that  the  petltte- 
ers  are  a  majority  of  thai  daw  who  aiOQa  m 
competent  ta  neotlon. 

wHeon  y.  Caneadea,  16  Hun,  Sia 

Where  bonds  recite  that  they  are  isiied  «i 
der  a  certain  Act,  they  cannot  be  auppoilrf 
as  issued  under  a  different  Act 

Qiletm^.  DaytanA^V.  8. 69(81:74). 

A  recital  In  municipal  bonds  does  not  ixind 
to  matters  of  law. 

Uke  County  w,  QraIuMm,^»TJ.  a8T4(|k 
1066). 

Mr,  Chief  JuotiM  FalUr  dellyerad  the 
opinion  of  the  court : 

Where  a  majortly  of  the  taxpayen  of  a 
town  are  authfl^sea  by  stetule  to  inwimh— ■ 
the  property  of  all,  in  aid  of  a  railroad  or 
other  corporation,  the  record  muit  show  that 
the  statutory  authorl^  has  been  pursued. 
Oowdrey  y.  Caeieadea,  16  Fed.  Rep.  588,  and 
cases  cited. 

8ection  1  of  chapter  90Tro#  the  Laws  of 
New  York  of  1869  (Laws  1869,  y<d.  2,  p. 
2808)  was  as  follows: 

''Wheneyer  a  majority  of  the  taxpayen  of 
any  municipal  c(»poration  in  thu  State, 
whose  names  appear  upon  the  last  preceding 
tax-list  or  assessment-roll  of  said  corporatka 
as  owning  or  representing  a  malori^  o#  the 
taxable  property  in  the  oorporste  lutilti  of 
such  corporation,  shall  make  application  to 
the  counfy  Judge  of  the  county  In  whlck  sock 
corporation  Is  situated,  by  petition  yerifled 
by  one  of  the  petitioners,  setting  forth  that 
they  are  such  a  majority  of  taxpayers  and  rep- 
resent such  a  maiori^  of  taxable  i»operty, 
and  that  they  desire  that  such  municipal  eor- 
poration  shall  create  and  issue  its  bonds  to 
an  amount  named  in  such  petition,*  etc. 

That  section  was  so  amendfd  by  section 
one  of  chapter  926  el  the  Laws  of  Mew  York 
of  1871  (Laws  1871,  yol.  %,  p.  2115)  aa  to 
read: 

"  Wheneyer  a  majority  of  the  taxpayers  of 
any  municipal  corporation  in  this  State  who 
are  taxed  or  sssfenod  for  property,  not  includ- 
ing those  taxed  for  dojn  or  highway  tax  only, 
upon  the  last  preceding  assessment-roll  or 
tax-list  of  said  corporation,  and  who  are  as- 
sessed or  taxed,  or  represent  a  majority  of 
the  taxable  property,  upon  said  last  aaseas- 
ment-roll  or  tax-lM»  mil  make  application 
to  the  county  Jud^  of  the  county  in  which 
such  municipal  corporation  is  sitoate,  by 
petition,  yerlfled  by  one  of  the  pethlonen. 
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«rt7,  either  indi^ldiially  or  as  agent,  trustee, 
guardian,  executor  or  administrator,  or  who 
ehall  have  been  intended  to  hare  been  thus 
taxed,  and  shall  have  paid  or  are  liable  to 
pay  tiie  tax  as  hereinbefore  provided,  or  the 
owner  of  any  nonresident  lands  taxed  as  such, 
«u>t  including  those  taxed  for  dogs  or  high- 
way tax  onlT ;  and  the  words  'tax-list  or  as- 
«e88ment-roir  when  used  in  this  Act  shall 
mean  the  tax-list  or  assessment-roll  of  said 
municipal  corporation  last  completed  before 
the  first  presentation  of  such  petition  to  the 
Judge.* 

Tlie  bonds  in  controyersy  expressly  recite 
that  they  are  issoed  under  the  Act  of  1869, 
and  the  petition  and  adjudication  almost 
literally  followed  the  language  of  that  Act, 
although  section  1  of  chapter  925  of  the  Laws 
of  1871  had  been  substituted  for  section  1  of 
chapter  907  of  the  Act  of  1869,  before  the 
proceeding  was  had.  The  result  is  that  the 
petition  did  not  sufficiently  conform  to  the 
Statute  of  1871  to  call  for  the  exercise  of 
judicial  Judgment  on  the  part  ot  the  county 
judge,  and  the  adjudication  was  equally 
defective.  The  Act  of  1871  defined  the  class 
of  persons  who  were  authorized  to  petition, 
•s  a  majority  of  the  taxpayers  "who  are 
taxed  or  assessed  for  property,  not  including 
those  taxed  for  don  or  highway  tax  only, 
upon  the  last  preceding  assessment-roll  or  tax- 
list  of'  said  corporation,  and  who  are  assessed 
<Mr  taxed,  or  represent  a  majority  of  the  tax- 
able property,  upon  said  last  assessment-roll 
or  tax-list*  The  statement  of  the  Jurisdic- 
tional facts  in  the  petition  required  the  aver- 
ment that  the  petitioners  were  a  majority  of 
such  taxpayers  as  were  defined  in  the  Act. 
This  must  appear  affimatively  on  the  face  of 
the  petition.  The  Act  expressly  provides 
that  the  petition  shall  set  forth  that  ttie  peti- 
tioners are  **9ueh  majority  of  taxpayers,  and 
are  taxed  or  assessed  for  or  represent  ntch 
majority  of  taxable  property.**  The  word 
"taxpayers*  would  not  exclude  those  "taxed 
for  dogs  or  highway  tax  only,*  and  the  peti- 
tion must  show  that  the  petitioners  are  a 
majority,  exclusive  of  the  latter  class.  And 
this  the  petition  here  does  not  do,  nor  does 
the  judment  of  the  counl^  Judge.     It  is 

grovlded  by  the  Act  of  1871.  as  it  had  been 
y  that  of  1869,  that  it  shall  be  the  duty  of 
the  county  judge,  at  the  time  and  place  named 
in  the  notice  ffiven  as  prescribed,  to  proceed 
and  take  prooi  as  to  the  allegations  in  said 
petition,  and  if  it  shall  appear  satisfactorily 
to  him  that  the  petitioners,  and  such  other 
taxpayers  as  may  then  join  in  the  application, 
do  represent  a  majority  of  the  taxpayers  and 
a  majority  of  the  taxable  property,  he  shall 
render  judgment  acoordinffly,  which,  being 
entered  of  record  in  the  office  of  the  clerk  of 
the  county,  shall  have  the  same  force  and 
effect  as  other  ludgments  in  courts  of  record 
in  the  State,  subject  to  review  bv  certiorari ; 
and  it  is  forcibly  argued  that  the  Judgment 
of  the  coimty  judge  is  not  open  to  collateral 
attack.  But  this  assumes  that  the  jurisdiction 
of  the  county  judge  has  been  properly  in- 
voked, and  has  no  application  where  tnat  is 
not  the  case.  Proof  as  to  the  allegations  of 
this  petition  may  have  been  taken,  but  such 
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proof  did  not  necessarily  involve  an  inquiry 
Jnto  whether  a  part  of  the  petitioning  tax- 
payers were  suoi  because  of  the  payment  of 
highway  taxes  or  taxes  on  dogs,  and,  as  we 
have  said,  the  judgment  does  not  in  terms 
show  that  such  were  not  included.  Bo  that 
if  the  county  Judge  had  been  charged  with 
the  ascertainment  of  the  lurisdictional  facts, 
the  proceedings  do  not  show  that  those  fkcts 
were  ascertained. 

The  fourth  section  of  the  Act  of  1871  con- 
tains, among  other  things,  this  provision: 
"On  review,  persons  taxed  for  dogs  or  high- 
way tax  only  shall  not  be  counted  as  taxpay- 
ers, unless  that  claim  was  made  before  tne 
coun^  judge.*  If  this  means,  as  counsel  for 
plaintiff  in  error  insists,  that  the  objection 
when  urged  on  review  shall  not  prevail  unless 
it  had  been  taken  before  the  county  Judge,  it 
does  not  weaken  but  confirms  the  view  that 
the  verified  petition  must  state  that  those  who 
sign  it  are  not  taxpayers  on  don  and  for 
highways  merely.  The  circuit  judge,  in  hli 
opinion  in  this  case,  comctly  observes : 

"It  is  insisted  that,  because  the  amended 
Act  of  1871  defines  the  term  'taxpayer,' 
'when  used  in  this  Act,'  to  mean  such  tax- 
payers as  are  not  assessed  for  dogs  or  highway 
tax  only,  it  is  not  necessary  to  comply  with 
the  explicit  language  of  the  Act  as  to  the 
form  and  substuioe  of  the  petition.  The 
petition  is  the  basis  and  groundwork  of  the 
,whole  bonding  proceeding.  When  the 
amended  Act  was  passed  many  of  these  pro- 
ceedings had  been  set  aside  by  t^e  courts  of 
this  State  because  of  defects  of  form  in  the 
petition ;  and  it  was  the  Well-settled  law  of 
the  state  courts  that  any  such  defect  was 
Jurisdictional  and  rendered  the  whole  pro- 
ceeding futile.  Speaking  of  the  Act  of  1869, 
the  court  of  appeals  said  in  People  v.  Smith, 
45  N.  Y.  772:  'The  authority  conferred  by 
the  Act  must  be  exercised  in  strict  conformity 
to,  and  by  a  riffid  compliance  with,  the  letter 
and  spirit  of  me  Statute. '  The  first  section 
of  the  amended  Act  provides,  in  language  as 
explicit  as  could  be  employed,  that  tne  peti- 
tion, verified  by  one  of  the  petitioners,  shall 
set  forUi  that  the  petitioners  are  a  majority 
c^  taxpayers  of  the  town  who  are  taxed  or 
assessed  for  property,  'not  including  those 
taxed  for  dogs  or  highway  tax  only.'  It 
subsequently  provides  that  the  woid  'tax- 
payer,' 'when  used  in  this  Act,'  shall  mean 
^cmy  corporation  or  person  asseissed  or  taxed 
for  property,  .  .  not  including  those 
taxed  for  dogs  or  highway  tax  only. '  section 
2  makes  it  the  duty  of  the  county  ludffe  'to 
proceed  and  take  proof  as  to  the  said  allega- 
tions in  the  petition;'  and  if  he  finds  that 
the  requisite  majority  of  taxpayers  have  con- 
sented, he  shall  so  adjudge,  if  there  were 
no  express  provision  requiring  it  to  appear 
in  the  petition  that  the  taxpayers  who  apply 
are  a  majori^  of  the  designated  class,  the 
petition  would  doubtless  be  sufficient  if  it 
alleged  that  they  were  a  majority  of  the  tax- 
payers of  the  town ;  and,  in  this  view,  there 
was  no  need  of  amending  the  Act  of  1869  in 
this  behalf.  If  the  argument  for  the  plaintiff 
is  sound  this  explicit  provision  is  meaning- 
less.   It  is  not  to  be  assumed  that  the  Lcgis- 

1079 


[6431 


694-681 


SuPRiocB  Court  of  thb  VvrrmD  Statss. 


Oor.  Tbbm^ 


Jatuie  did  not  mean  anything  by  the  language 
whidi  they  so  carefully  employed.  It  is  not 
difficult  to  apprehend  what  the  Legislature 
^eant  by  denning  the  word  'taxpayer.'  It 
occurs  several  times  in  the  Act.  It  was  de- 
fined  for  convenience,  in  order  to  avoid  rep- 
[644]  etition  of  description  whenever  the  word 
was  used  in  the  Act,  and  in  order  that  there 
should  be  no  room  for  doubt  what  kind  of  a 
taxpayer  was  meant  whenever  the  word  was 
used. 

These  views  are  in  accordance  with  repeated 
adjudications  of  the  Court  of  Appeals  of  the 
State  of  New  York  in  construing  this  Statute ; 
and  upon  questions  of  this  character,  when 
arising  as  here,  the  decisions  of  the  highest 
Judicial  tribunal  of  a  State  are  entitleid  to 
great  and  ordinarily  decisive  weight.  Men- 
wether  V.  Muhlenburg  CkmrUy  Qmrt,  120  U. 
S.  854,  857  [80:  658,  654]  ;  Cladbome  Ooun^f 
T.  Brooke,  111  U.  S.  400,  410  [28:  470,  4741. 
In  Menu  v.  (kxOc,  108  N.  T.  504,  502  [11 
Cent.  Rep.  812],  the*oourt  says :  "The  peti- 
tion was  presented  after  the  Amendment  of 
1871  to  the  Act  of  1862,  and  was  defective  in 
not  averring  that  the  petitioners  were  a  ma- 
jority of  the  taxpayers  of  tiie  Town  of  Hentz, 
excluding  those  taxed  for  dogs  or  highway 
tax  only.  The  fatal  character  of  the  defect 
has  been  so  adiudged  in  this  court  as  to  end 
further  discussion.  PeopU  v.  SmiUh^  56  N. 
T.  185:  WeUAtnwioh  v.  Nme  York  d  0.  R 
Cb.  76  N.  T.  182;  Meteger  v.  AUica  db  A,  R 
Co,  72  N.  T.  171.  Our  attention  has  hereto- 
fore been  drawn  (EiUe  v.  PeekekiU  8a9.  Bank, 
101  N.  T.  420  [2  Cent  Bep.  4681),  to  the 
definition  of  the  word  'taxpayers,^  given  in 
section  1  of  the  Act  of  1871,  and  to  the  fact 
that  sudi  definition  and  its  effect  had  never 
been  directly  passed  upon  bv  this  court. 
Tlie  argument  advanced  is  that  the  word 
'taxpayers,'  as  used  in  the  Act,  is  declared 
to  mean  taxpayers  exclusive  of  those  taxed 
for  dogs  or  highway  tax  onlv,  and  that  it  is 
illogical  to  deny  to  the  word,  when  used  in 
a  petition  under  the  Act,  the  meaning  ascribed 
to  it  by  the  Act  itself.  The  suffge6ti<m  is 
by  no  means  conclusive,  and  admits  of  a 
satisfactory  answer.  The  definition  was 
given  to  avoid  useless  repetition,  and  is  con- 
fined to  its  use  in  the  Act  itself.  The  petition 
is  required  to  be  verified,  and  to  show  on  its 
face  the  consent  of  the  requisite  majority, 
and  is  not  satisfied  by  an  ambiguous  oath, 
true  in  one  sense  and  not  true  in  another.  ** 
As  on  the  face  of  these  proceedings  there 
was  an  entire  want  of  power  to  issue  the 
FAAKi  bonds,  no  reference  to  the  doctrine  of  estoppel 
I-  -*  need  be  made.  We  answer  the  first  and  third 
questions  in  the  negative,  and  the  second  and 
fourUi  in  the  affirmative. 
ThejudffmerU  ieafflrmed. 


UNITED  STATB8.  Pff.. 

9. 

JOSEPH   W.  LAOHER. 
aae&  a  B6porter*fe  ed. SM-OBM 

Ambiguity  in  a  etatute—reeort  to  prior  itaiute 
— punctuation — intent  goveme  eonetruction  ef 
penal  etaiutt    ten,  S467  and  3891,  Bee.  Stat. 

1080 


■  emhetetementtfUttertand  tAsir  eontente-^ 
effeneee  queetion  #»  tUviei&m  im  epineon  ia^ 
properiy  etated. 


1.   If  there  be  any  amblcattj  In  a  seotloii 
United  States  RevlMd  Statntei,  resort  may 
to  the  orlginai  statote  f^om  wUoh  the 
was  taken,  to  asoertain  what.  If  any, 
phraaeoloiry  there  is,  and  whether  sooh 
should  be  oonBtmed  as  cfaaofflnc  the  law. 

B.   For  the  purpose  of  arriving  at  the  tme 
ing  of  a  statute,  oourti  readwltii  aoeh 
are  manifestly  required. 

8.  Thooffh  penal  laws  are  to  be  oonstmed 
yet  the  intention  of  the  Legtslature  miisi 
tn  the  oonstrootlOD  of  penal  as  well  as 
statutes,  and  they  are  not  to  be 
strictly  as  to  defeat  the  otovkMis  tntenttoo 
LegUature. 

4.   Two  danes  of  offenses  were  Intended 
oreated  by  seoHon  5107,  IT.  8.  Bov.  Stat., 
latlnsr  to  the  embeadement  of  letteie, 
the  other  to  stealing  the  oontenta 

&   Seotlons86nand5lir,U.S.BeT.Stat^ 
considered  together,  and  the  offeaw  of 
Ing,  embenllng  or  destiojyliig'  mall 
containing  articles  of  vafaie,  are  ponlBfaable 
tfaefone,  and  containing  such 
other. 


of  tb» 
behaA 


change  of 


of  tk» 
toba 


aretab» 


i.  The  embeviement  by  a  . 

department  of  the  postal  service  of  a 

tended  to  be  conveyed  by  mafl  and  onntalirtng 

article  of  value,  which  came  Into  the ' 

of  such  person.  Is  madi 

United  States  by  sec.  SSW,  U.  8.  Rev. 

the  penalty  Is  presorlbed  for  such 

by  said  section.^ 
T.   A  question  oertilled  In  a  form 

by  this  court,  will  not  be 

question,  **  Whether  an  off< 

States,  under  sec  6407,  Bev.Stat^ Is 

either  the  let  or  Sd  count  of  the 
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Argued  April  MS,  188S.    lUargumtnt 
May  JLL  1888,    Submitted  Marek  98.  1S90, 
Beoidad  April  U,  1890. 

ON  a  certificate  of  divisioo  in  opinion  be- 
tween the  Judges  of  the  Circuit  Oourt  of 
the  United  States  for  the  Southern  DiaCrid  of 


New  Ybrk,  on  motions  for  new  trials  and  in 
arrest  of  Judgments,  after  a  ooavtctioB  of  de-' 
fendant,  an  employe  in  the  New  Tot^  Post- 
Office,  for  emb^auing  a  letter  containiag  an 
article  of  value,  on  an  indictment  under  sec 
5467  of  the  Revised  Statutes. 

The  facU  are  stated  in  the  opinion. 

Mr.  Wm.  A.  mmmrj.  Amietami  Attft-Oe^ 
for  plaintiff: 

If  a  doubt  arises  as  to  the  meaning  of  a  pro- 
vision of  the  Revised  Statutes,  resort  maj  be 
had  to  the  original  statute  from  which  so^ 
provision  was  taken  for  the  purpose  of  ascer- 
taining that  meaning,  the  presumptloo  being 
in  favor  of  the  continuance  in  the  Bgrisicn  of 
the  law  as  it  stood  before  the  Revisloii  went 
into  effect 

U.  8.  v.  Botoen,  IM  U.  S.  606,  518  (M:  6n. 
68S):  U.  8,  v.  Biredk,  100  U.  &  SI  (S6:  8W; 
Mwr  v.  Weetem  Oar  (b.  108  U.  &  L  11  (Mt 
58,  60);  Northern  Fae.  R  Oe.  r.  Mtrieri,  116 
U.  S.  642  (29:  765);  Cambria  Jrm  Oe.  ▼.  Jj^ 
bum,  118  D.  a  67  (80:  61);  B^fibmek  ▼. 
ffaHibe,  116  U.  S.  402  (28:  488):  Utftar  v.  Be^ 
laney,  2  Oai  Cas.  148;  Parrmmtre  ▼.  Teffkr. 
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11  Qratt'200;  U.  A  t.  FOleireau,  14  Blatchf. 
126. 

H  it  be  perfectly  dear  from  the  contents 
'that  the  apparent  grammatical  construction 
•cannot  be  the  tme  one,  then  that  which  upon 
-the  whole  is  the  true  meaning  shall  prevail  in 
-spite  of  the  grammatical  construction  of  a 
particular  part  of  it. 

Wauffh  y.  MiddUUm,  8  Exch.  852;  inibe]> 
force.  Statutes,  118, 114;  HardcasUe,  Statutes, 
28.29. 

This  court  will  neyer  declare  an  Act  of  Oon- 
gress  unconstitutional  on  doubtful  premises, 
and  it  lias  been  astute  to  find  reasons  to  avoid 
ascribing  to  Congress  the  intention  to  override 
a  treaty  {Chm  Eeong  v.  U.  8.  112  U.  S.  586 
(28:  T70),  or  to  put  a  fetter  on  a  power  lodged 
in  the  executive  by  the  Constitution. 

make  V.  U.  8.  108  U.  S.  227  (26:  462). 

It  is  in  a  high  degree  disparaging  to  Congress 
to  say  that  it  had  no  purpose  to  make  punisha- 
ble, by  section  5467,  the  grave  offenses  of  se- 
creting, embezzling  and  destroying  letters 
containing  articles  of  value.  If  it  had  no  such 
purpose,  why  did  it  define  those  offenses?  To 
suppose  that  Coosress,  while  pretending  to 
remedy  such  an  evil,  intended  to  pass  an  Act 
which  by  its  own  express  words  was  to  be  ren- 
dered wholly  ineffective  under  any  possible 
circumstances,  is  to  suppose  Clongress  to  be 
capable  of  deliberate  folly,  if  not  of  fraud  upon 
thepublic.  r 

U.  8,  V.  Stem,  6  Blatchf.  512. 

The  inartificial  manner  in  which  many  of 
'our  statutes  are  framed,  the  inaptness  of  ex- 
pressions frequently  used,  and  the  want  of 
.perspicuity  and  precision  notunfrequendymet 
with,  often  require  the  court  to  look  less  at  the 
letter  or  words  of  the  statute  than  at  the  con- 
text, the  subject  matter,  the  consequences  and 
•effects,  and  the  reason  and  spirit  of  the  law, 
in  endeavoring  to  arrive  at  the  will  of  the  law- 
^giver. 

Stradiing  v.  Morgan,  1  Plowd.  109;  Bytion 
^.  Studd,  2  Plowd.  468;  Maeon  v.  Bogere,  4 
Litt.  (Ey.)  877.  and  cases  cited,  1  U.  S.  Dig. 
484;  Thompwn  v.  BUUe,  20  Ala.  62;  Turner  v. 
State,  40  Ala.  21;  WarreUY.  State,  12  Ala.  782; 
Buther  V.  Earrie,  L.  R 1  Exch.  Div.  97;  Beg, 
V.  Hulme,  L.  R  5  Q.  B.  877;  Worth  ▼.  FM,  7 
Pa.  268;  State  y.  King,  44  Mo.  288. 

Where  the  alternative  lies  between  either 
supplying  words  \ij  implication  or  adopting  a 
•construction  which  deprives  certain  existing 
words  of  all  meaning,  u  is  usual  to  supply  the 
words. 

BeWainmoright,  1  Phill.  Oh.  258;  Tawneend 
v.  Deacon.  8  Exch.  706;  Oarbif  v.  Earrie,  7 
Exch.  591;  Euxham  v.  Wheeler,  8  Hurl  &  C. 
-76;  Beg.  ▼.  DowUng,  8  El.  &  BL  606. 

A  statute  ought  to  be  so  construed  that,  if  it 
can  be  prevented,  no  clause,  sentence  or  word 
«hall  be  superfluous,  void  or  insignificant 

Beg.  V.  Biehcp  <tf  (hf<yrd,  L.  R  4  Q.  B.  Div. 

1861;  Cam.  v.  Alger,  7  Cush.  89;  Wiiberforce, 

Stat.  118;  Biamforde  v.  Elamf<yrde,  8  Bulst  108; 

QoodalVi  Caee,  5  Coke,  95  h;  Broom,  Leg.  Max. 

4K88:  Dwarris,  Stat.  685. 

Though  penal  laws  are  to  be  construed 
^Irictlv,  they  are  not  to  be  construed  so  strictly 
4MI  to  defeat  the  obvious  intention  of  the  Legis- 
lature. 

IT.  8.  Y.WiUbergett,  18 U.  8.  0  Wheat  76 (6: 
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87);  American  Far  Oo.  v.  U.  A  27  U.  a  2Pel; 
858  (7: 450);  U.  8.  v.  MarrU,  89  U.  8.  14  Pet 
464  (10:  548);  Bandolph  v.  State,  9  Tex.  528. 

If  words  of  a  statute  may  be  rejected  alto- 
gether (17:  8.  V.  Stem,  5  Bhitchf.  512;  Bilter 
V.  Ladd,  74  U.  S.  7  WalL  219  (19: 188);  Beichs 
V.  Smythe,  80  U.  S.  18  WaU.  162  (20: 566);  Buck- 
mahaye  v.  LuUoobhoy  Mottiehund,  8  Moore, 
P.  C.  424),  it  is  not  fi;oing  any  farther  to  allow 
words  to  be  supplied. 

When  the  intent  calls  for  the  presence  of  cer- 
tain omitted  words,  such  words  are  virtually 
written. 

Qwynne  v.  BumeU,  7  Clark  &  P.  607. 

Almost  everjr  word  in  a  language  has  many 
different  meanings,  and  no  one  can  tell  what 
a  given  word  in  a  writing  signifies  without  a 
knowledge  of  the  context  in  which  that  word 
occurs. 

McOuUoch  V.  Maryland,  17  U.  S.  4  Wheat 
418  (4:  579);  U.  S,  v.  PeUeireau,  14  Blatchf. 
126;  U,  8.  V.  Jenther,  18  Blatchf.  885;  U,  8. 
v.  Falkenhainer,  21  Fed.  Rep.  624. 

U,  8.  V.  Lang,  10  Fed.  Rep.  879,  cannot 
stand  against  the  cases  referred  to  in  support 
of  the  opposite  view,  to  which  may  be  added 
U.  8.  V.  Baugh,  1  Fed.  Rep.  784. 

Mr.  Bei^ajnin  Barker,  Jr.,  for  defend* 
ant: 

No  penalty  is  prescribed  for  any  offense  un* 
der  section  5467,  Rev.  Stat,  except  for  that 
of  stealing  or  tsking  out  of  a  letter  its  valu- 
able contents  by  an  employ^  in  the  postal 
service. 

U.  8.  V.  Lang,  10  Fed.  Rep.  879. 

The  etymology  of  the  language  of  section 
8891,  Rev.  Stat,  sustains  the  defendant's  po- 
sition; "although"  is  the  synonym  for  *'  not- 
withstanding," and  is  used  to  bring  the  adversa- 
tive proposition  into  the  greater  prominence. 

Webster's  Diet;  Ojrilvie's  New  Imperial 
Diet;  Soule,  English  Synonyms. 

The  language  used  by  Congress  in  the  sec- 
tions under  consideration  must  be  deemed  to 
be  the  legislative  declaration  of  the  statute  law 
on  the  subjects  wliich  they  embraced,  and 
when  its  meaning  is  plain  the  courts  cannot 
look  to  the  statutes  which  have  been  revised 
to  see  if  Conness  erred  in  this  revision. 

U.  8.  V.  Bown,  100  U.  S.  518  (25:  682); 
Victor  T.  Arthur,  104  U.  S.  498  (26:  688). 

The  doctrine  is  fundamentid  in  English  and 
American  law  that  there  can  be  no  construc- 
tive offenses;  that  before  a  man  can  be  punished 
his  case  must  be  plainly  and  unmutakably 
within  the  statute,  and  if  there  be  any  fafr 
doubt  whether  the  statute  embraces  it,  thai 
doubt  is  to  be  resolved  in  favor  of  the  ao- 
cused. 

U.  8.  T.  Morrie,  89  U.  8.  14  Pet  464  (10: 
548);  U.  8.  v.  Wtltberger,  18  U.  S.  5  Wheat  76 
(5:  87);  U.  8.  v.  Shddon,  15  U.  S.  2  Wheat  119 
(4: 199);  1  Bishop,  Crim.  Law,  g§  184, 145. 

Mr.  (%^f«Aa<»60  Fuller  delivered  the  opin- 
ion of  the  court : 

The  defendant,  an  employ^  in  the  post-office 
at  New  York,  was  fotmd  guilty  of  embezzling 
a  letter  containing  an  article  of  value  on  an 
indictment  under  section  5467  of  the  Revised 
Statutes.  A  hearing  on  motions  for  new 
trial  and  in  arrest  of  Judgment  before  tiie 
circuit  Judge  of  the  Second  Circuit  and  the 
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district  iudge»  holding  the  omirt,  resulted 
in  a  division  of  opinion  upon  the  following 
questions,  whidi  were  certified  to  this  court : 

"  1.  Whether  sn  offense  against  the  United 
States  under  section  6467,  Keyised  Statute, 
is  chareed  in  either  the  first  or  the  third  count 
of  the  indictment  f 

"  2.  Whether  the  embezzlement  by  a  person 
employed  in  a  department  of  the  postal  service 
of  a  letter  intended  to  be  conveyed  by  mail 
and  containing  an  article  of  value,  whidi 
shall  have  come  into  the  possession  of  such 
person,  is  made  an  offense  against  the  United 
States  by  §  5467  of  the  Revised  Statutes  of 
the  United  States,  and  whether  any  paialty 
is  prescribed  for  such  embezzlement  by  said 
section?'' 

Section  6467  is  as  follows : 

"Any  person  employed  in  any  department 
of  the  postal  service  who  shall  secrete,  em* 
bezzle  or  destroy  any  letter,  packet,  bag  or 
mail  of  letters  intrusted  to  him,  or  which 
shall  come  into  his  possession,  and  which  was 
intended  to  be  conveyed  by  mail,  or  carried  or 
delivered  by  any  mail  carrier,  mail  mes* 
senger,  route  agent,  letter-  carrier  or  other 
person  employed  in  any  department  ol  the 
postal  service,  or  forwardea  through  or  de- 
livered from  any  post-office  or  branch  post- 
office  established  by  authority  of  the  rest- 
master-General,  and  which  shall  contain 
any  note,  bond,  draft,  check,  warrant,  revenue 
stamp,  postage  stamp,  stamped  envelope, 
postal  curd,  money  order,  certmcate  of  stock 
or  other  pecuniary  obligation  or  security  of 
the  government,  or  of  any  officer  or  fiscal 
agent  thereof,  id  any  description  whatever ; 
any  bank-note,  bank  poet-bill,  bill  of  ex- 
change or  note  of  assignment  of  stock  in  the 
funds;  any  letter  of  attorney  for  receiving 
annuities  or  dividends,  selling  stock  in  the 
funds  or  collecting  the  interest  thereof ;  any 
letter  of  credit,  note,  bond,  warrant,  draft, 
bill,  promissoiy  note,  covenant,  contract  or 
agreement  whatsoever,  for  or  relating  to  the 
payment  of  money,  or  the  delivery  <tf  any 
article  of  value,  or  the  performance  of  any 
act,  matter  or  thing;  any  receipt,  release, 
acquittance  or  discharge  of  or  from  any  debt, 
covenant  or  demand,  or  any  part  thereof; 
any  copy  of  the  record  of  any  Judgment  or 
decree  in  any  court  of  law  or  chancery  or 
any  execution  which  may  have  issued  there- 
on ;  any  copy  of  any  other  record,  or  any  other 
article  of  value,  or  writing  representing  the 
same;  any  such  person  inio  shall  steal  or 
take  any  of  the  things  aforesaid  out  of  any 
letter,  packet,  has  or  mail  of  letters  which 
shall  have  come  into  his  possession,  either 
in  the  regular  course  of  his  official  duties  or 
in  any  other  manner  whatever,  and  provided 
the  same  shall  not  have  been  deliveied  to  the 
partv  to  whom  it  is  directed,  shall  be  pun- 
ishable by  imprisonment  at  hard  labor  for 
not  leas  than  one  year  nor  mors  than  five 
years." 

It  is  argued  that  no  indictment  can  be  sus- 
tained uiSer  this  section  against  a  post-of- 
fice employ^  for  secreting,  embezzling  or  de- 
stroying any  letter,  packet,  bag  or  mail  of 
letters  uiteiuled  to  be  oooveyed  by  mail,  etc., 
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containing  any  of  the  articles  named,  or  any 
other  article  of  value,  and  that  the  only 
offense  punishable  under  the  sectioo  is  thai 
of  stealing  or  taking  any  of  the  things  afore- 
said "out  of  any  letter,  packet,  ba<  or  mail 
of  letters. "  As  secreting,  embezzlinr  or  de- 
stroying letters,  etc.,  containing  articles  of 
value,  are  plainly  grave  offenses,  and  are 
described  in  the  secti<m  with  particularity, 
the  intention  to  impose  a  penalty  on  their 
commission  cannot  reasonably  be  denied,  and 
although  the  apparent  grammatical  coo- 
struction  might  be  otherwise,  the  true  mean- 
ing, if  clearly  ascertained,  ought  to  prevail. 
If  there  be  anv  ambiguity  in  section  6417^ 
inasmuch  as  it  is  a  section  of  the  Revised 
Statutes,  whidi  are  merely  a  compilation  of 
the  statutes  of  the  United  States,  revised, 
simplified,  arranged  and  consolidated,  reeort 
may  be  had  to  the  original  Statute  from  whieh 
this  section  was  taken,  to  ascertain  what, 
if  any,  change  of  phraseolo^  there  is  sad 
whether  such  change  should  oe  oonstraed  as 
changing  the  law.  United  SkUm  v.  Bomn, 
100  U.  B.  606,  618  [26:  681,  6831;  United 
Statee  v.  Birech,  100  U.  S.  88  |V:  689] : 
Myer  v.  Wertem  Oar  Oe,  109  U.  8.  1,  11  [96: 
60,60].  And  it  is  said  that  this  is  especially 
so  where  the  Act  authorizing  the  revision 
directs  marginal  references,  as  is  the  case 
here.  10  Stat.  chap.  89,  g  9,  p.  968;  Snd- 
lich  on  Int.  Statutes,  g  <^-  Aoooidiagly, 
we  find  that  this  section  took  ths  plaos  ef 
section  979  of  the  Act  of  June  8,  1878  (1? 
Stat  818) ,  which  reads  as  follows : 

"That  any  person  employed  in  any  depait- 
ment  of  the  postal  service  idio  shall  semie, 
embezzle  or  destroy  any  letter,  packet,  bag 
or  mail  of  letters  intrusted  to  him,  or 
whidi  shall  come  into  his  possession,  and 
whidi  was  intended  to  be  conveyed  by  mail, 
or  carried  or  delivered  by  anv  mail -carrier, 
mail -messenger,  route -agent,  letter-carrier  or 
other  person  employed  in  any  department  of 
the  postal  service,  or  forwarded  throngh  or  de- 
livered from  any  post-office  or  branch  post- 
office  established  by  authority  of  the  Poetess- 
ter-Qeneral,  and  whidi  shall  contain  any 
note,  bond,  draft,  check,  warrant,  reveoue- 
stamp,  postage-stamp,  stamped  envelope, 
postal  csid,  money-oraer,  certificate  of  stock 
or  other  pecuniary  obligation  or  security  of 
the  government,  or  of  any  officer  or  Ibeal 
agent  thereof,  of  any  deacripUon  whatever . 
any  bank-note,  bank  post-bill,  bill  of  ex- 
change or  note  of  assignment  of  stock  in  the 
funds ;  any  letter  of  attomev  for  receiving 
annuities  or  dividends,  selling  stodL  in  the 
funds  or  collecting  the  interest  thereof ;  any 
letter  of  credit,  note,  bond,  warrant,  dnift« 
bill,  promissory  note,  covenant,  contract  or 
agreement,  whatsoever,  for  or  relating  to 
the  paymentof  mon^,  or  the  delivery  ofsny 
article  of  value,  or  the  perfonnance  of  any 
act,  matter  or  thing;  anv  receipt, 
acquittance  or  discharge  of  or  from 
covenant  or  demand,  or  any  part 
any  copy  of  the  lecord  ef  wmj  J 
decree  m  any  cout  of  law  or 
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ing  (he  aame;  anj  ladi  person  who  shall 
steal  or  take  any  of  the  things  aforesaid  out 
of  any  letter,  packet,  haff  or  mail  of  letters 
whidi  shall  have  oome  Into  his  possession, 
either  in  the  regular  oouiae  of  his  official 
duties,  or  in  any  other  manner  whatever, 
and  provided  the  same  shall  not  have  been 
delivc»red  to  the  party  to  whom  it  is  directed, 
every  such  person  shall,  on  conviction  there- 
of, for  every  such  oifense,  be  imprisoned  at 
hsAd  labor  not  less  than  one  nor  more  than 
five  years.* 

The  words  at  the  close  el  the  section, 
"every  such  person  shall  on  conviction  there- 
of, for  every  such  offense,  be  imprisoned,"  are 
omitted  in  the  revised  section,  and  the  ques- 
tion is  whether  that  change  works  the  change 
in  the  law  contended  for.  It  will  be  per- 
ceived that  if  the  word  "or,"  or  the  word 
"and,"  were  supplied  before  the  words  "any 
such  person  who  shall  steal,"  etc,  as  hav- 
ing been  omitted  by  way  of  ellipsis,  a  course 
often  pursued,  the  objection  would  have 
nothing  to  rest  on.  But  we  do  not  think  the 
supplying  of  any  word  is  necessary.  If  the 
comma  iSter  the  word  "directed,"  in  the 
third  line  from  the  close  of  the  section  as  it 
appears  in  the  Revised  Statutes,  be  treated 
as  a  semicolon,  the  result  is  the  same,  and 
obviates  any  uncertainty  In  the  matter. 
For  the  purpose  of  arriving  at  the  true  mean- 
ing of  a  statute,  oourte  read  with  such  stops 
as  are  manifestly  required.  Sammoek  ▼. 
Farmsn  Loan  db  IhtH  Co,  105  U.  S.  77,  84 
m :  1111,  1118]  ;  UnUed  8tate$  t.  Mam,  84 
U.  8.  17  wall.  496  £31  i  7281. 

As  contended  <m  behalf  of  the  defendant, 
there  can  be  no  constructive  offenses,  and  be- 
fore a  man  can  be  pimished,  his  case  must  be 
plainly  and  unmistakably  within  the  stetute. 
But  though  penal  laws  are  to  be  construct! 
strictly,  yet  uie  intention  of  the  Legislature 
must  govern  in  the  construction  of  penal  as 
well  as  other  stetutes,  and  they  are  not  to  be 
construed  so  strictly  as  to  defeat  tiie  obvious 
intention  of  the  Legislature.  United  BtateBY. 
WiUberger,  18  U.  S.  0  Wheat.  76  [5 :87]  : 
United  8taU$  v.  MarrU,  89  U.  8.  14  Pet.  464 
r  10 :  548]  ;  American  Fur  Ch.  v.  United  States, 
87  U.  8.  2  Pet.  858,  867  [7 :  450,  458]. 

"It  appears  to  me, "  said  Mr.  Justice  Story, 
in  United  States  v.  Winn,  8  Sumn.  209,  211, 
"that  the  proper  course,  in  all  these  cases, 
is  to  search  out  and  follow  the  true  intent  of 
the  Legislature,  and  to  adopt  that  sense  of 
theworas  which  harmonizes  best  with  the  con- 
text, and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objecto  ot  the  Legisla- 
ture." 

To  the  same  effect  is  the  statement  of  Mr. 
Sedgwick,  in  his  work  on  Statutory  and  Ck)n- 
stitutional  Law  (2d  ed.)  282 :  "The  rule  that 
stetutes  of  this  class  i^  to  be  construed  strict- 
ly is  far  from  being  a  Hgid  or  unbending 
one ;  or  rather,  it  hM  in  modem  times  been 
so  modified  and  explained  away  as  to  mean 
little  more  than  that  penal  provisions,  like 
all  others,  are  to  be  fairly  construed  according 
to  the  legislative  intent  as  expressed  in 
the  enactment;  the  oourte  refusing,  on  the 
one  hand,  to  extend  the  punishment  to  cases 
which  are  not  clearly  embraced  in  them,  and, 
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on  the  other,  equally  refusing,  by  any  mer» 
verbal  nicety,  forced  construction  or  equl- 
teble  interpretetion,  to  exonerate  parties 
plainly  within  their  scope." 

This  passage  is  quoted  by  Baron  Bramwell, 
in  Attp,  Qen,  t.  SiUem,  2  Hurl.  &  C.  682 
as  one   "in  which  good  sense,    force  and 
propriety  of  language  are  equally  conspic- 
uous ;  and  which  is  amply  borne  out  by  th» 
authorities,  English  ana  American,  which  h» 
cites."    IMey  v.    Fletcher,   28  L.   J.  N.   B. 
Exch.  106;  Jfichclson  t.  FiMs,  81  L.  J.  N. 
8.  Exch.  888;  Hardcastle  on  Stetutory  Law,, 
p.  251. 

And  the  reason  for  the  lees  rigorous  appli- 
cation of  the  rule  is  well  given  in  Haxwell 
on  the  Interpretation  of  Statutes  (2d  ed.)  p. 
818,  thus: 

"The  rule  which  reauliet  that  penal  and 
some  other  stetutes  shall  be  construed  strictly 
vn»  more  rigorously  applied  in  former  times, 
when  tiie  number  of  capltel  offenses  wss  one 
hundred  and  sixty  or  more ;  when  it  wss  still 
punishable  with  death  to  cut  down  a  cherry- 
tree  in  an  orchard,  or  to  be  seen  for  a  month 
in  the  company  of  gipsies.  But  it  has  lost 
much  of  ite  force  anid  Importance  in  recent 
times,  since  it  has  become  more  and  more 
generally  recognized  that  the  paramount  duty 
of  the  Judicial  interpreter  is  to  put  upon  the 
language  of  the  Legislature,  honestly  and 
faithfully,  ite  plain  and  rational  meaning, 
and  to  promote  ite  object.  It  vn»  founded, 
however,  on  the  tenderness  of  the  law  for  the 
righte  of  individuals,  and  on  the  sound  prin- 
ciple that  it  is  for  the  Legislature,  not  the 
court,  to  define  a  crime  and  ordain  ite  pun- 
ishment. " 

We  entertein  no  doubt  that  two  classes  of 
offenses  were  intended  to  be  created  by  sec- 
tion 5467,  one  relating  to  the  embezzlement 
of  letters,  etc.,  and  the  other  to  stealing  the 
contents,  and  that  this  conclusion  is  not 
reached  in  violation  of  any  rule  of  construc- 
tion applicable  to  penal  stetutes. 

But  it  is  said  that  the  offense  of  embez- 
zling a  letter  is  covered  by  section  8891  of  the 
Revised  Stetutes,  and  that  of  abstracting 
ite  valuable  oontente  by  section  5467,  and 
hence  the  latter  vn»  intended  to  be  confined 
to  stealing  the  contente  and  should  not  be 
held  to  embrace  secreting,  embezzlinff  or  de- 
stroying the  letter,  which  might  contein  noth- 
ing df  value. 

Section  8891  is  as  followai 

"Any  person  employed  in  anr  department 
of  the  postel  service,  who  shall  unlawfully 
detein,  delay  or  open  any  letter,  packet,  bag 
or  mail  of  lettere  intrusted  to  him,  or  which 
has  come  into  his  possession,  and  which  was 
intended  to  be  conveyed  by  mail,  or  carried 
or  delivered  by  any  mail-carrier,  mail-mes- 
senger, route-affent,  letter-carrier  or  other 
person  employed  in  any  department  of  the 
postal  service,  or  forwarded  through  or  de- 
livered from  anv  post-office  or  branch  post- 
d&ce  esteblishea  by  authority  of  the  Post- 
ina8ter-(3eneral  ,or  who  shall  secrete,  embezzle 
or  destroy  anv  such  letter,  packet,  bag  or  mail 
of  letters,  although  it  does  not  contein  any 
for  or  BMv^^»^ce  relating  to  mon^y 
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or  other  thing  of  valae,  shall  be  punishable 
by  a  fine  of  not  more  than  flye  hundred 
dollars,  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both." 

This  section  is  based  on  section  146  of  the 
Act  of  June  8,  1872  (17  Stat  802),  ^diich 
reads  thus: 

"That  any  person  employed  in  any  de- 
partment of  the  postal  seryioe,  who  shall 
unlawfully  detain,  delay  or  opea  any  letter, 

gacket,  bag  or  mail  of  letters  intrusted  to 
im,  or  whidi  shall  have  come  into  his  pos- 
session, and  which  was  intended  to  be  con- 
veyed by  mail,  or  carried  or  delivered  by  any 
mail-carrier,  mail -messenger,  route-agent, 
letter-carrier  or  other  person  employed  in  any 
department  of  the  postal  service,  or  forward- 
ed through  or  delivered  from  any  post-office 
or  branch  post-office  established  by  authority 
of  the  Postmaster-Gteneral ;  any  such  person 
who  shall  secrete,  embezzle  or  destroy  any 
such  letter,  packet,  bae  or  mail  of  letters, 
[631]  as  aforesaid,  which  shall  not  contain  any  se- 
curity for  or  assurance  relating  to  money  or 
other  thing  of  value,  every  such  person  shall, 
on  conviction  thereof,  for  every  such  oifense, 
forfeit  and  pay  a  penalty  of  not  exceeding 
five  hundrea  dollars,  or  be  imprisoned  not 
more  than  one  year,  or  both,  at  the  discretion 
of  the  court." 

The  contention  is  that  the  embezslement 
of  a  letter  is  punishable  only  under  section 
8891,  whether  it  does  or  does  not  contain  a 
thing  of  value ;  that  if  it  does  the  offender 
is  not  liable  under  section  6467,  unless  he 
steals  it ;  and  that  this  is  a  reasonable  and 
lust  construction,  as  the  letter  may  have  been 
taken  without  intention  to  abstract  the  arti- 
cle, and  indeed  without  suspicion  of  the 
contents  until  the  interior  is  explored.  And 
it  is  urged  that  as  section  146  of  the  Act  of 
June  8,  1872,  expressly  provided  a  penalty 
for  the  embezzlement  of  a  letter,  **  whidi  shall 
not  contain"  anything  of  value,  and  its  sub- 
stitute, section  8891,  uses  the  language,  **  al- 
though it  does  not  contain"  anything  of 
value,  the  latter  section  has  been  thereby 
broadened  so  as  to  punish  the  offense  whether 
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the  letter  contains  an  article  of  value  or  not 
This  view  would  require  us  to  hold  that  the 
intention  was  to  do  away  with  the  long-ob- 
served distinction  between  embezzling  letters 
containing  valuable  matter  and  thoee  whidi 
do  not,  and  to  absolve  the  culprit  from  lia- 
bility for  all  the  consequences  of  his  unlaw- 
ful set,  notwithstanding  the  offenses  of  secret- 
ing, embezzling  or  destroying  letters  of  the 
first  class  are  carefully  defined.  If  section 
8891  covers  the  embezzlement  of  all  letters 
and  mail  matter,  no  reason  for  the  larger 
part  of  section  5467  can  be  perceived.  Tlie 
construction  contended  for  is  inadmissible. 

We  concur  with  counsel  for  the  government, 
that  as  sections  146  and  379  of  the  Act  df 
June  8,  1872,  are  to  be  considered  together, 
so  are  sections  8891  and  6467,  and  that  the 
offenses  of  secreting,  embezzling  or  destroy- 
ine  mail  matter  not  containing  articles  at 
value  are  punishable  under  the  one,  and  con- 
taining sudi  articles  under  the  other.  Wears 
unable  to  find  any  sound  reason  for  the  con- 
clusion that  Congress  intended  to  substitute 
for  "  imprisoment  at  hard  labor  for  not  less 
than  one  year  nor  more  than  five  years,"  the 
penalty  denounced  by  section  279  and  carried 
into  section  6467,  in  nsped  to  the  embeule- 
ment  of  mail  matter  containing  articles  of 
value,  "a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  for  not  moce 
than  one  year,  or  bv  both, "  the  punishment 
for  embezzling  mail  matter  not  confining 
such  articles. 

Similar  views  as  to  section  6467  were  ex- 
pressed by  Judffe  Benedict  in  United  Statm 
V.  PBOOrMu,  14  Blatchf.  126.  and  UmUd 
8kae$  V.  Jenther,  18  Blatchf.  886;  and  by 
Judffe  Brewer  as  to  section  6469,  in  DmUd 
auua  V.  FtOkefihainer,  21  Fed.  Rep.  624. 
Contra,  United  BUUee  v.  Dmg.  10  Fed.  Repi 
879. 

The  first  question  certified  is  in  a  fonn  tn- 
quently  disapproved  of.  DMin  Tmp.  v.  JM- 
fcrd  &o,  InM.  128  U.  &  610,  614  182:  tSU, 
684]  ;  Ufdted  8UUe$  v.  KortJiwtaM,  120  U.  a 
827  T80:  6641;  UnOed  8Utie$  v.  OO,  m 
U.  8.  60  []»:  971.  1%$  meomd  quetiim  u 
anmoend  in  (As  ^^nm&Om  mmd  awiU  k$  m 
eett^fitd, 
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NOTE. 


TIm  Extra  Annotation  hert  following  is  arranged  in  iho  order  of  the  eases  in  ibt 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  pago  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  of&oial 
reporter's  volume  and  page  in  the  heading  of  each  case  is  g^iven  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  (}ouri. 


ABBREVIATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  XT.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Caa.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Kepovts,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  tht*  number  of 

th*  case. 

Fod.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

I*.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Fa.  St.)  The  New  Jersey  Law  Reports  (M.  J.  L.)  and 
Equity  Reports  (M.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
•ontained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  dwte  of  the  preparation 
of  the  annotation,  officially  repoi-ted.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
M.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
8.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
aU  who  are  accustomed  to  the  use  of  legal  reports  and  text-booki. 
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Courts. —  Federal  question  gives  Circuit  Court  no  JurlBdlcOoB 
oyer  suit  by  IndlTldual  against  State,  pp.  O-Kk 

Approved  In  North  Carolina  y.  Temple,  134  U.  &  80,  88  U  852, 

10  8.  Ot  511,  dismissing  suit  against  State;  Oallfomla  ▼.  Southern 
Pac.  Ry.,  157  U.  8.  256,  88  L.  688,  15  8.  Ct  602,  holding  city  coukl 
not  be  Joined  as  co-plaintiff  against  State;  Belknap  v.  Schlld.  161 
U.  8.  18»  40  U  602,  16  S.  Ct  445,  holding  navy  officers  could  not 
be  enjoined  ftom  Infringing  patent;  Ball  ▼.  Halsell,  161  U.  8.  88, 
40  L.  625,  16  8.  Ct  557,  assignment  of  claim  against  United 
States;  Fltts  y.  McQhee,  172  U.  8.  524,  18  8.  Ct  272,  dismissing 
suit  against  attorney-general  as  suit  against  State;  Galbes  ▼. 
Glrard,  46  Fed.  501,  action  against  California  dismissed;  Tale  Col- 
lege T.  Sanger,  62  Fed.  178,  186,  denying  afflrmatlye  relief  against 
State  treasurer  to  compel  payment  of  Income;  Smith  y.  Bacldlffe, 
87  Fed.  868,  58  U.  8.  App.  484,  and  Blozham  y.  Florida  Cent  R.  R.. 
85  Fla.  712,  17  So.  818»  both  dismissing  suit  to  compel  State  treas- 
urer to  refund  taxes  Illegally  collected;  In  re  Mt  Vernon,  147  111. 
866,  85  N.  B.  584,  holding  property  of  State  could  not  be  assesoed: 
Peck  y.  State,  187  N.  Y.  876»  88  Aul  fit  Rep.  788,  88  N.  B.  818,  bidd- 
ing judgment  against  asylum  board  not  binding  on  State;  Chemical 
Oo.  y.  Board  of  Agriculture,  111  N.  a  186^  15  S.  B.  1032,  action 
against  department  of  State  to  recoy^  money  dismissed;  United 
States  y.  Texas,  143  U.  S.  644,  645,  86  L.  282,  283.  12  8.  Ct  488. 
obiter;  The  Paquette  Habana,  175  U.  S.  706,  20  S.  Ct  800,  generally. 

Distinguished  In  Tuchman  y.  Welch,  42  Fed.  550,  holding  suit 
to  restrain  county  attorney  from  prosecuting  Indictments,  not  suit 
against  State. 

Courts.— Obseryatlons  unnecessary  to  decision  ought  not  to  out- 
weigh considerations  leading  to  different  result  P  20. 

Approyed  In  Lelsy  y.  Hardin,  185  U.  8.  185,  88  U  141,  10  8.  01 
688,  dissenting  opinion. 

Stats  cannot  be  compelled  to  perform  Its  contracts,  but  cannot 
Impair  rights  thereunder,  p.  21. 

Approyed  In  Pennoyer  y.  McConnaughy,  140  U.  8.  18,  86  U  888» 

11  a  Ct  704,  affirming  8.  C,  14  Sawy.  585,  48  Fed.  888,  840.  statnts 
authorising  land  commissioners  to  cancel  certificates  from  State 
under  certain  conditions  held  yoid;  In  re  Tjler,  148  U.  8.  181,  87 

816 


HI  Notes  on  U.  8.  Boportf.  184  U.  &  »-4b 

U  698,  IS  8.  €t  T9B.  holding  levies  hj  State  officer  ezceaslTe  and 
xmwarranted;  Stanlej  ▼.  Schwalby,  86  Tex.  863,  10  8.  W.  208» 
holding  army  offlcen  liable  for  nnlawful  occupation. 

184  U.  a  22-81,  88  L.  849,  NORTH  OAROI/INA  ▼.  TB-MPI/B. 

Ck>iirts.-- Clrcnit  Ooort  baa  no  Jnrisdiction  of  enit  against  8tat» 
by  dtlsen  thereof,  p.  80. 

Approved  In  Louisiana  ▼.  Steele,  IM  U.  8.  232,  88  L.  892,  10  8. 
Ot  612,  InvolTlng  Identical  facts;  Belknap  ▼.  Scblld,  im  U.  8.  19, 
40  L.  602,  16  &  Ot  446,  holding  officers  of  United  States  could  not 
be  mjoined  from  infringing  patent;  Fitts  t.  McOhee,  172  U.  8. 
524,  19  S.  Ot  272,  dismissing  action  against  attorney-general  to 
restrain  rednetiOD  <rf  toUs;  Peck  ▼.  State,  187  N.  Y.  876,  33  Am. 
St  Rep.  789,  88  N.  B.  818»  holding  money  Jodgment  against  agylnm 
board  not  binding  on  State;  Ohemical  Oo.  ▼.  Board  of  Agriculture, 
111  N.  O.  136,  16  S.  B.  1082,  dismissing  action  to  recover  money 
brought  against  department  of  State;  United  States  v.  Texas,  148 
U.  8.  644,  86  U  292,  12  8.  Ot  493,  obiter. 

134    U.  8.  81-40,    88    U    801,    BII^NBBOKBB    ▼.    PLYMOUTH 
COUNTY. 
Criminal  law.— First  eight  amendments  to  Constitution  restrict 
only  Federal  government  p.  84. 

Approved  in  Brown  v.  New  Jersey,  176  U.  S.  174,  20  8.  Ot  76, 
holding  New  Jersey  statute  providing  for  "struck  juries*'  consti- 
tutional; Mischer  v.  State,  —  Tex.  Or.  — ,  68  8.  W.  628,  holding 
sixth  amendment  did  not  apply  to  manner  of  prosecuting  rape  in 
State  courts;  Southern  Express  Oo.  v.  Commonwealth,  92  Va.  67, 
22  8.  B.  811,  41  L.  B.  A.  489,  holding  eighth  amendment  did  not 
apply  to  State  law  fixing  penalties;  Martin  et  al.  v.  Johnson, 
11  Tex.  Civ.  App.  684,  88  S.  W.  308,  generally  respecting  excessive 
fines;  Miller  v.  Commonwealth,  88  Va.  628,  arguendo. 

Criminal  law.— Article  III  of  Constitution  requiring  Jury  trials 
applies  only  to  Federal  courts,  p.  86. 

Contempt— Courts  have  inherent  power  to  punish  c<mtempt  by 
summary  proceedings,  pp.  86-89. 

Approved  in  In  re  Debs,  168  U.  S.  696,  89  L.  1106,  16  8.  Ot  911» 
affirming  S.  C,  64  Fed.  768,  contempt  for  disobeying  injunction 
not  to  obstruct  highways;  Tinsley  v.  Anderson,  171  U.  S.  108,  18 
S.  Ct  808,  sustaining  contempt  proceedings  without  jury;  United 
States  V.  Sweeneyi  96  Fed.  460,  holding  strikers '  violating  iujfinc^ 
tion  of  court  not  entitled  to  Jury  trial;  State  v.  Saunders,  66  N.  H. 
88,  26  Atl.  596,  18  L.  B.  A.  666,  holding  Jury  could  not  be  demanded 
as  constitutional  right  in  action  to  abate  liquor  nuisance;  Bx  parte 
Keeler,  46  8.  0.  643,  66  Am.  St  Rep.  790,  28  S.  B.  867,  31  U.  R.  A. 
679,  holding  similarly;  State  v.  Harkuson,  6  N.  Dak.  166,  64  N. 
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W.  837.  and  State  v.  Mitchell,  3  S.  Dak.  226.  52  N.  W.  1052.  both 
holding  contempt  proceedings  not  triable  by  jurj;  dlssentlnf 
opinion  In  Hartley  ▼.  Henretta,  35  W.  Va.  230,  13  a  B.  880,  ma- 
jority holding  court  could  not  restrain  sale  of  liquors. 

Statutes.—  Invalidity  of  part  of  statute  does  not  necessarily  ren- 
der  whole  void,  p.  40. 

Approved  in  State  ▼.  KibUng.  63  Vt  642.  22  Aa  615,  holdlns 
law  operatiye  as  to  offenses  under  State  control. 

Intoxicating  Uqnors. —  State  may  prohibit  keeping  of  Intoxlcat- 
lag  liquors  for  sale,  p.  40. 

Approved  in  Qlosza  y.  Tieman.  148  U.  8.  662,  87  L.  602,  IS  8.  Ot 
721,  holding  State  tax  upon  sale  of  liquors  valid;  State  y.  Roby. 
M2  Ind.  192.  51  Am.  St  Rep.  191,  41  N.  B.  153,  33  L.  B.  A.  221. 
met  prohibiting  horse  racing  held  yalld;  United  fitates  y.  Cohn, 
^  Ind.  Ter.  — ,  52  S.  W.  44.  sustaining  act  of  Oongress  pro- 
hibiting sale  of  malt  etc..  in  territory;  Wright  y.  State,  88  Md. 
440,  41  Atl.  707.  statute  prohibiting  sale  of  oleomargarine;  Stats 
y.  Markuson.  5  N.  Dak.  154.  61  N.  W.  936.  and  State  y.  Brennaii. 
8  8.  Dak.  890,  50  N.  W.  626.  prohibitory  liquor  laws;  dissenting 
oplnkm  in  Rhodes  y.  Iowa.  170  U.  8.  427,  42  U  1006.  18  a  Ct 
669.  majority  holding  statute  making  It  penal  to  transport  liquors 
could  not  apply  to  interstate  transportation. 

Limited  in  Lei«y  y.  Elardin,  185  U.  6.  122,  84  L.  137.  10  8.  Ct 
689  (see  dissenting  opinion  in  S.  C.  135  U.  a  129,  84  U  139.  10  a 
Ot  691),  holding  State  statute  yoid  so  far  as  It  prohibited  sale  of 
imported  liquors  in  original  packages. 

Intoxioatlng  liquors.— Sale  being  prohibited  by  statute,  Inlnnc- 
tlOD  may  be  prbyided  for  to  prevent  it  P*  ^• 

184  U.  8.  41-45,  88  U  888,  McGOBMIGE;  BTO,  MACH.  OO.  ▼. 
WAIiTHBBS. 
AppeaL— No  bill  of  exceptions  having  been  taken,  only  donlal 
of  Oircult  Court's  Jurisdiction  was  considered,  p.  42. 

Approved  in  St  Louis,  etc..  By.  v.  McBride,  141  tJ.  A.  128^  36 
L.  660^  11  8.  Ct  982,  reviewing  question  of  jurisdictioii  only,  judg- 
ment boing  for  less  than  $5,000. 

Ooorts.— Trial  on  merits  after  plea  to  JnrlodictloD  overraled* 
waives  objection  to  service,  p.  48. 

OonrtSi'^  Where  jurisdiction  depends  upoD  divemo  dtlssoship 
mill  may  bo  bioiifkt  where  either  party  resides,  p.  48L 

Approvod  In  Shaw  v.  Quincy  Min.  Co.,  146  U.  &  449,  86  L.  771, 
12  ii  €Pt  987,  dismissing  suit  by  non-rssident  of  Stats  against 
empuiaUoH  dthwn  of  still  another  8tato;  Mardn  v.  Baltlmor% 
•le.,  a.  &,  181  U.  &  6T7,  88  L.  818,  14  8.  Ct  686^  where  dtf  sndant 
corporatloa  was  entttlod  to  removals  being  cttlasn  only  oT  ttato 
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of  its  creation;  In  re  Keasbej,  etc..  Go.,  160  U.  S.  220,  40  L.  406, 
16  S.  Ct  275,  corporation  Is  not  citizen  of  State  other  than  that 
of  its  incorporation;  Jewett  v.  Garrett,  47  Fed.  630,  service  of 
process  upon  defendant  in  district  of  plaintlfTs  residence  held 
sufficient;  Campbell  ▼.  Duluth,  etc.,  Ry.,  60  Fed.  242,  subject  of 
Great  Britain  can  sue  defendant  only  in  district  of  latter's  resi- 
dence; St  Louis  R.  R.  y.  Pacific  Ry.,  62  Fed.  771,  Missouri  cor- 
poration cannot  sue  corporation  created  in  Illinois  In  district  of 
California;  Dinzy  ▼.  Illinois  Cent  R.  R.,  61  Fed.  60,  sustaining 
jurisdiction  of  suit  brought  in  district  of  plaintlfTs  residence 
against  non-resident  corporation;  Union  Switch,  etc.,  Co.  v.  ELaU 
Signal  Co.,  65  Fed.  628,  holding  suit  for  infringement  could  bo 
brought  only  in  district  of  which  defendant  was  inhabitant;  Brans- 
TiUe  Courier  Co.  y.  United  Press,  74  Fed.  019,  suit  brought  in  dis- 
trict of  residence  of  plaintiff  corporation,  but  senrice  held  insuffi- 
cient; Averlll  y.  Southern  By.,  75  Fed.  741,  holding  non-resident 
corporations  not  made  parties  not  affected  by  decree;  Sullivan  v. 
Barnard,  81  Fed.  886,  suit  removed  to  district  of  plaintlfTs  resi- 
dence; Miller  y.  Pennsylvania  R.  R.,  01  Fed.  290,  holding  resi- 
dence in  Federal  district  must  be  averred;  dissenting  opinion  In 
Galveston,  etc.,  Ry.  v.  Gonzales,  161  U.  S.  518,  88  L.  254,  14  S. 
Ct  407,  majority  holding  defendant  corporation  inhabitant  only 
of  that  Federal  district  where  It  had  Its  principal  offices;  Long  v. 
Long,  73  Fed.  871,  without  application. 

Distinguished  in  Mexican,  etc.,  R.  R.  v.  Davidson,  157  U.  &  208, 
89  li.  675,  16  S.  Ct  566,  holding  rule  did  not  apply  to  assignee  of 
chose  in  action;  Hoover,  etc.,  Co.  v.  Columbia,  etc..  Paper  Go.,  66 
Fed.  946,  holding  objection  to  jurisdiction  waived. 

AppeaL—  Motion  to  affirm  will  be  considered  where  there  is  color 
for  motion  to  dismiss,  p.  45. 

184  U.  S.  46-47.  83  L.  871,  RICHMOND,  BTC,  R.  B.  y.  THOURON. 
Appeal  does  not  lie  from  order  remanding  cause,  p.  46. 

Approved  in  Gumee  v.  Patrick  County,  137  U.  8.  144,  34  U  608, 
U  8.  Ct  85,  Texas  Land,  etc.,  Co.  v.  Scott  137  U.  S.  486,  84  L. 
781,  U  &  Ct  141,  Birdseye  v.  Shsffer,  140  U.  8.  118,  86  L.  408, 
n  a  €t  885,  Chicago,  etc.,  Ry.  v.  Roberts,  141  U.  8.  694,  86  U 
906,  19  8.  Ot  124,  Joy  v.  Adelbert  CoUege,  146  U.  8.  867,  86  L. 
1004,  18  8.  Ot  186^  and  In  re  Goe,  49  FM.  482,  6  U.  8.  App.  It 
appiylnc  nile  in  Circuit  Court  of  Appeals. 

»4  U.  &  47-68,  88  L.  806,  ORiMSBY  v.  WEBB. 

Order  admitting  will  to  probate  is  final,  p.  68. 

Acts  of  Congress  alone  determine  what  cases  from  Dto* 
Met  Supreme  Court  are  reviewable,  p.  61. 

Ceorts.— Trial  order  of  probate  at  Special  Term  Ivlngs  to 
csal  Tsrm,  questions  presented  bj  bttl  e(  erwytlwiit  p,  §k 
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Approved  In  Hume  ▼.  Bowie,  148  U.  8.  254,  87  L.  440,  18  8.  Ot 
584,  holding  order  for  new  trial  made  In  General  Term  not  roTlew- 
able  In  Supreme  Gonrt 

AppeaL — B^al  decree  In  equity  la  not  reviewable  bj  writ  of 
error,  p.  04. 

AppeaL—  Probate  of  will  is  not  In  equity,  and  to  la  reviewable 
bj  writ  of  error,  p.  05. 

▲ppreved  in  Campbell  v.  Port^,  162  U.  8.  481,  40  Li.  1045,  16  8. 
Ct  872,  writ  of  error  to  Supreme  Gourt  of  District  of  Golombia. 

Willa.—  Manner  in  which  decedent  acquired  estate  Is  wholly 
immaterial  in  determining  validity  of  will,  p.  65. 

Wills.— Legatee* s  declarations  are  admissible  to  Impeach  her 
testimony,  but  not  for  other  purposes,  pp.  65,  66. 

Wills.— It  is  for  jury  to  determine  whether  undue  influence  in 
other  matters  affected  execution  of  will,  p.  67. 

Wills.-  Jury  may  be  charged  to  find  for  proponent  if  they  believe 
testimony  of  person  charged  with  undue  influence,  p.  67. 

184  U.  8.  68-81,  33  L.  818,  CHDNBY  v.  LIBBY. 

Gontracts. —  Where  time  is  expressly  of  essence  It  most  be 
given  effect,  however  burdensome,  p.  78. 

Approved,  obiter,  in  Quertermous  v.  Hatfield,  54  Ark.  17,  14  8. 
W.  1096. 

Bpeciflc  perfonnance  may  be  decreed,  although  time  material,  if 
grant  of  relief  would  not  be  inequitable,  p.  78. 

Approved  in  Camp  Mfg.  Co.  v.  Parlcer,  01  Fed.  710,  63  U.  8. 
App.  676,  holding  forfeiture  waived,  where  notice  was  sent  after 
payment  made  in  reasonable  time. 

Spedflc  perfonnance  Is  In  discretion  of  court,  depending  on  cir- 
cumstances, p.  78w 

Approved  in  Waite  v.  O'Nell,  72  Fed.  859,  where  performance 
onder  lease  was  excused,  land  being  washed  away  by  flood;  Shouse 
T.  Doane,  39  Fla.  105,  21  So.  810,  forfeiture  waived  by  acceptance 
ef  payments  after  maturity;  Thomburgh  v.  Fish,  11  Mont.  62,  27 
Pac  383,  compelling  execution  of  deed. 

Bpeciflo  performance  will  be  decreed  where  defendant  has  en- 
deavored to  prevent  performance  by  plaintiff,  p.  79. 

Spediic  performance.- No  contract  provision  can  prevent  per- 
formance where  failure  Is  caused  by  defendant,  p.  80. 

Tender  need  not  be  made  where  notice  of  refusal  to  receive  pay- 
ment is  given,  p.  81. 

Bank  collecting  note  is  payee's  agent,  but  not  where  note  merely 
payable  at  bank,  p.  88. 

Approved  in  Bank  of  Montreal  v.  Ingerson,  105  Iowa,  381«  75 
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If .  W.  884,  and  Battel  t.  Bmwn,  104  Wla.  486,  400,  80  N.  W.  808, 
holding  deposit  of  money  at  bank  designated  as  place  of  payment 
not  effectual  as  pajment  of  note;  Ttowbrtdge  ▼.  Ross,  106  Mich.  800, 
63  N.  W.  686,  holding  payment  at  place  designated  did  not,  of 
Itself,  discharge  note  and  mortgage. 

Spedflc  performanoe.— Payment  being  refused,  tender  In  bill  is 
sufficient,  pp.  88,  84. 

Approved  In  Cheney  ▼.  Bllby,  74  Fed.  67,  86  U.  8.  App.  720, 
tender  in  bill  and  offer  to  bring  into  court  held  sufficient 

Tender.*- After  tender  by  depositing  in  banlL  note  does  not  bear 
Interest,  p.  84. 

Approved  in  Cheney  ▼.  Bllby,  74  Fed.  67,  68,  61,  68,  36  U.  8.  App. 
720,  holding  seller  not  oititled  to  Interest  on  money  tendered. 

184  U.  8.  84-00,  38  L.  860,  McKEY  ▼.  HIYDB  PARK. 

Boundary  should  be  determined  by  jury  where  evidence  conflict- 
ing, p.  06. 

Boundaries.— Land  department  rules  do  not  necessarily  apply 
where  land  .is  subdivided  after  grant,  p.  06. 

Z>edlcation  for  street  may  be  presumed  from  long  Interrupted 
user  with  owner's  consent,  p.  08. 

Approved  in  Oobum  v.  San  Mateo  County,  76  Fed.  633,  holding 
dedication  of  road  to  public  not  shown.  See  67  Am.  8t  Rep.  761, 
762,  766,  note 

Dedication.— Jury  determines  whether  mere  non-action  after  at- 
taining majority  amounts  to  dedication,  p.  08. 

134  U.  8.  00-110,  38  U  826,  CRENSHAW  v.  UNITED  STATED 

Officer  appointed  for  life  has  no  vested  interest;  appointment  may 
be  revoked,  p.  104. 

Constitutional  law. —  One  legislature  cannot  deprlTe  successor  of 
power  of  revocation,  p.  lOa 

Statutes  construed  with  reference  to  others  In  pari  materia  are 
so  construed  on  re-enactment,  p.  108. 

Army  and  navy.— Cadet  midshipman  Is  not  appointed  for  life, 
p.  100. 
Misclted  In  Hayden  v.  Yale,  46  La.  Ann.  371. 

184  U.  8.  110-116.  83  U  857,  GUNTHER  v.  LXVERPOMi  INS.  CO. 
Insuranoe.—  Slips  attached  to  policy  must  be  construed  with  con- 
/  sistent  parts,  p.  114. 

InsiiTaiioe.— fillp  allowing  use  of  oil  Is  ts  be  construed  with 
policy  regulations  as  to  use,  p.  116. 
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Xiuniraiioe.— Slip  allowing  ate  **for  light"  of  oOo  ''^trnwrn  tr 
daylight,"  constroed,  p.  115w 

Insnraiioo.— Marginal  authorization  to  use  oils  la  aobloet  to  p»* 
■trictlon  on  nae  In  body  of  policy,  p.  lift. 

Inanranoe. —  Permission  to  have  gasoline  machine  only  antbsr- 
laes  oil  for  that  purpose,  p.  115. 

Insuranosk—  Breach  of  condition  by  lessee.  In  keeping  prohlMlei 
articles,  avoids  lessor's  policy,  p.  lift. 

Approved  In  German  Bire  Ins.  Co.  t.  Ck>mmissloners,  ft4  Kan.  TIT, 
4ft  Am.  St  Rep.  807,  89  Pac  009,  policy  avoided  by  use  of  gasonne 
by  tenants.    See  06  Am.  St  Rep.  090,  note. 

Trials.— Verdict  may  be  directed  when  any  othor  would  bo  osl 
aside,  p.  110. 

Approved  In  Bunt  v.  Sierra  Butte,  etc.,  Mln.  Co.,  138  U.  &  48^ 
84  U  10S2»  11  S.  Ot  404,  and  Southern  Pac.  Oa  v.  Johnson,  09 
Fed.  606,  44  U.  8.  App.  1,  directed  verdicts  for  defendants  In  actkms 
for  personal  injuries;  Southern  Pac.  R.  R.  v.  Seley,  162  U.  8.  160, 
88  L.  890,  14  a  Ct  583,  directing  verdict  where  plaintiff  was  clearly 
guilty  of  contributory  negligence;  Stewart  v.  Sixth  Ave.  R.  R.,  46 
Fed.  22,  and  Mt  Adams,  etc.,  Ry.  v.  Lowry,  74  Fed.  476^  48  U. 
S.  App.  408,  but  sustaining  verdict  of  Jury  upon  the  evidence; 
Beatty  v.  Mutual,  etc,  Ufe  Assn.,  76  Fed.  06;  44  U.  S.  Ai^.  527. 
holding  question  of  estoppel  should  have  been  submitted  to  juiy; 
Franklin  Brass  €a  v.  Phoenix,  etc..  Go.,  05  Fed.  770,  ^  U.  S.  App. 
119,  directed  verdict  for  Insurance  company  In  suit  ^n  policy; 
Llnkauf  v.  Lombard,  187  N.  Y.  426,  83  Am.  St  Rep.  749.  08  N.  B. 
475,  20  li.  R.  A.  61,  directed  verdict  In  action  on  shipping  c^^tract; 
dissenting  opinion  In  Southern  Pac.  Oo.  v.  Burke.  60  Fed.  TlOr 
18  U.  S.  App.  110,  majority  holding  question  of  negligence  psopo^ 
submitted  to  Jury. 

Limited  In  Louisville,  etc.,  R.  R.  v.  Woodson,  ld4  U.  8.  621,  88 
L.  1066,  10  8.  Ot  080,  holding  under  Tennessee  statute  verdict  three 
times  the  same  way  could  not  be  set  aside;  Southern  Pac  Co.  v. 
Burke,  00  Fed.  716,  28  U.  8.  App.  1,  and  Travriers'  Ins.  Oo.  ▼. 
Randolph,  78  Fed.  700,  47  U.  S.  App.  200,  botti  holding  questloa 
of  negligence  properly  left  to  jury. 

184  U.  8.  117-125,  88  L.  853,  KENADAY  v.  EDWARDS. 

AppeaL—  Value  of  property  governs  an  appeal  by  purchase  froa 
•rder  setting  aside  trustee's  sale,  p.  128. 

Appeal.—  Value  of  property  governs,  on  appeal  by  trustee  tmm 
order  setting  aside  sale  and  removing  him,  p.  128. 

Oourts.—- Order  refusing  to  vacate  trustee's  sale  Is 
General  Term  of  District  Supreme  Oourt,  p.  IflS. 


II 
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V^vflti.— OciAw    appolntinf    succeuor    maj   limit   prtd 
powers  to  o^  altboogli  Utter  gave  former  deed,  p.  12B^ 

Not  dted. 
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Equity.—  BUI  showing  laches  is  demurrable,  p.  18& 

Equity.— Whether  laches  will  bar  relief  depoids  upon  elreai»- 
stances,  p.  IBS. 

Approved  In  Anderson  ▼.  Northrop,  80  Fla.  687,  12  So.  824,  holding 

heirs  not  barred  by  laches  in  suit  against  trustee  for  accounting. 

it  etc.;  Oarberry  y.  German  Ins.  Co.,  86  Wis.  828,  56  N.  W.  022,  denial 

0  of  application  to  reyive  action  on  policy  after  one  year's  delay  by 

administrator. 

^^  184  U.  a  136-4G0,  88  L  865.  WIGHT,  PETITIONIIB. 

Habeas  corpus  admits  only  of  inquiry  Into  Jurisdiction,  pp.  142* 
|«  14& 

>l'  Aiq;>roTed  in  In  re  Frederich,  149  U.  S.  75,  87  L.  656^  16  &  Ct 

t^  795,  refusing  to  consider  alleged  erroneous  judgment  on  writ  of 

^^  habeas  corpus;  Bz  parte  Ulrich,  43  Fed.  663,  and  In  re  King.  51 

d*t  Fed.  436,  State  court  having  jurisdiction,  Federal  court  could  not 

l*  discharge  prisons  by  writ  of  habeas  corpus;  In  re  Rowe,  77  Fed. 

«t  166,  40  U.   S.  App.  516,  defect  In  information  not  reviewable  on 

1^  habeas  corpus;  In  re  Bion,  59  Conn.  892,  20  Atl.  666,  11  L.  R.  A 

i^^  700,  and  n.,  collecting  authorities,  and  refusing  to  consider  sufll- 

e.if  dency  of    evidence;    dissenting    opinion  In    Mlsklmlns  v.  8haver, 

ii$  —  Wyo.  — ,  58  Pac.  434,  majority  holding  on  habeas  corpus  that 

^  petitioner  was  not  guilty  of  contempt  in  lower  court.    Cited  in  28 

W  Am.  fit  Rep.  109,  note. 

0 

'  *  Criminal  law.—  Court  may  make  nunc  pro  tunc  record  of  matters 

'J*  omitted  by  clerk  at  former  term,  p.  144. 

Approved  In  Gonzales  v.  Cunningham,  104  U.  8.  623,  41  L.  576» 

17  a  Ct  186,  and  Borrego  v.  Territory,  8  N.  Mez.  490,  403,  46  Pac. 

.  0^  2  861,  862,  amendment  of  record  to  show  arraignment  and  pleas  of 

.^^g  defendant;  Whiting  v.  Bquitable  Life,  etc.,  Soc.,  60  Fed.  200,  13 

^  f  U.  8.  App.  507,  allowing  amendment  of  bill  of  exceptions  to  show 

^  ^  admission  of  paper  in  evidence;  Lincoln  Nat  Bank  v.  Perry,  66 

Fed.  888,  32  U.  S.  App.  15,  and  People  v.  County  Court  9  Colo. 
App.  46^  47  Pac.  471,  erroneous  entry  of  judgment  corrected:  Odell 
V.  Reynolds,  70  Fed.  659,  660,  37  U.  8.  App.  447,  erroneous  recitals 
In  judgment  corrected;  Blythe  v.  Hinckley,  64  Fed.  244,  holding 
failure  of  clerk  to  enter  order  extending  time  not  prejudicial;  Kauf- 
man V.  Shaln,  lU  Cal.  19,  52  Am.  8t  Rep.  140,  43  Pac.  394.  setting 
aside  erroneous  entry  of  judgment  within  six  months;  In  re  Black, 
It  fli*  52  Kan.  66,  89  Am.  St  Rep.  333,  34  Pac.  414,  upholding  amendment 

of  erroneous  recital  of  sentence:  Toronto,  etc..  Trust  Co.  t.  Chicago, 
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ete^  S.  R.,  128  N.  T.  46,  26  N.  Bw  200,  Jndfrnent  amtnded  m  to 
appointment  of  trustee;  State  t.  Fleeter,  82  Or.  268,  fO  Pac  MB. 
record  corrected  to  show  plea  not  guilty;  Hoffman  t.  €tate,  88 
Wli.  176,  58  N.  W.  592,  amendments  to  show  presence  of  aecosad 
at  trial;  State  ▼.  Blake,  6  Wyo.  118»  88  Pac  867,  where  record  of 
plea  was  held  not  incorrect;  dlssoiting  opinion  in  Mc€laio  ▼. 
DsTis,  87  W.  Ya.  838,  16  S.  B.  632,  18  U  R.  A.  688,  majority 
holding  entry  of  judgment  nunc  pro  tunc  two  years  after  Tordict 
void. 

Distinguished  in  Hickman  ▼.  Fort  Scott  141  U.  S.  418,  35  L.  776, 
12  S.  Ot  10,  application  to  amend  record,  there  being  no  clerical 
error,  denied;  Michigan  Ins.  Bank  y.  Bldred,  143  U.  8.  299,  86  L. 
163,  12  S.  Ct.  452,  fault  in  framing  bill  of  exceptions  not  amend- 
able at  subsequent  term;  Ex  parte  Buskirk,  72  Fed.  21,  26  U.  S. 
App.  618,  order  could  not  be  made  binding  from  date  wh&i  judge 
merely  intended  to  haye  it  altered. 

Post-office.— Allegation,  in  words  of  statute,  that  letter  was  In- 
tended to  be  delivered  by  carrier,  is  insufficient,  p.  148w 

Post-office.— On  indictment  for  embezzling  letter  fact  of  d^yery 
Is  matter  of  defense,  p.  148. 

Criminal  law. —  On  appeal  from  sentence  for  embessling  letter, 
motiye  In  mailing  letter  is  immaterial,  p.  140. 

184  U.  S.  150-160,  83  L.  814,  McMUBBAY  y.  MORAN. 

Bonds.—  Agreement  limiting  amount  of  issue  binds  takers  of  ex- 
cess haying  notice,  p.  157. 

Approved  in  Joy  y.  St  Louis,  188  U.  8.  88,  42,  M  U  854,  866,  11 
S.  Ct  258,  255,  where  agreement  created  easement  in  favor  of 
public  to  use  right  of  way,  etc.;  Holly  v.  Domestic,  etc..  Missionary 
SoCt  92  Fed.  748,  one  taking  check  in  payment  of  pre-existing  debt 
is  bona  fide  holder;  Moran  v.  Hagerman,  64  Fed.  501,  29  U.  S.  App. 
71.  generally  as  to  subject-matter;  Low  t.  Blackford,  87  Fed.  896, 
without  application. 

Contract  not  being  required  to  be  recorded,  record  carries  no 
notice,  p.  158. 

AppeaL— Amount  held  by  each  appellant  governs  in  appeal  ea 
bona  fides  in  bond  purchase,  p.  159. 

Approved  in  Wheeler  v.  Cloyd,  134  U.  S.  547,  33  L.  1012,  10  a 
Ot  604,  defendant  can  appeal  only  from  such  distinct  decrees  as 
exceed  $5,000. 

184  U.  8.  160-176,  88  L.  885,  MBDLBY,  PBTITIONSR. 

Oonstitational  law.— Statute  increasing  penalty  for  coBsmltted 
crime  or  altering  situation  of  accused  is  void,  pp.  166-172. 

Approved  in  McNnlty  v.  €aUfomia«  U9U.  &646,87L.888.18 


928  Notes  on  U.  S.  Beporti.  184  U.  8.  ieO-lT8 

8.  Ot  969,  affirming  S.  C,  03  Cal.  4S6^  29  Pac  61,  and  People  ▼. 
Dnrrant,  119  CaL  208,  51  Pac  187,  holding  law  changing  pnnlab- 
ment  prospectlye  only  In  operation;  Thompson  ▼.  Utah,  170  U.  8. 
361,  42  L.  1067,  18  S.  Ct.  623,  law  providing  for  trial  by  Jnry  of 
eight  persons  void  as  to  prior  offenses;  Kelly  ▼.  People,  17  Gblo. 
186,  136,  29  Pac.  807,  limiting  conviction  of  mnrder  In  Colorado 
to  avoid  effect  of  decision  In  principal  case;  In  re  Tyson,  21  Golo. 
70,  80,  89  Pac.  1094,  conviction  under  statutes  discussed  in  prin- 
cipal case;  Murphy  v.  Commonwealth,  172  Mass.  269,  271,  70  Am. 
St.  Eep.  271,  272,  273,  62  N.  B.  507,  608,  43  L-  R.  A.  157,  158,  law 
withdrawing  deductions  from  term  for  good  behavior  void  as  to 
prior  offenses;  State  v.  Smith,  62  Minn.  542,  64  N.  W.  1022,  accused 
could  not  be  prosecuted  under  amendment  changing  misdemeanor 
to  felony;  8tate  v.  Kingsly,  10  Mont  547,  26  Pac.  1068,  prosecution 
for  larceny  by  information  under  new  Constitution  held  ex  post 
facto;  dissenting  opinion  In  Hawker  v.  New  York.  170  U.  S.  202, 
42  L.  1008,  18  8.  Ot.  578,  majority  holding  law  prohibiting  practice 
of  medicine  by  any  person  ever  convicted  of  felony  not  ex  post 
facto;  McGinn  v.  State,  46  Neb.  444,  50  Am.  St  Rep.  625,  e6  N.  W. 
50,  30  L.  R.  A.  456,  arguendo;  Myers  v.  Commonwealth,  90  Va.  788. 
20  S.  B.  153,  obiter;  Holden  v.  Hardy.  169  U.  8.  385,  42  L.  789,  18 
S.  Ot  385,  generally. 

See  instructive  note  in  87  Am.  St  Rep.  587,  588. 

DistlAguished  In  Holden  v.  Minnesota,  187  U.  8.  492,  34  L.  787, 
11  S.  Ot  146,  holding  section  requiring  solitary  confinement  in- 
dependent and  not  applicable  to  prior  convictions;  McEl value  v. 
Brush,  142  U.  8.  159,  35  L.  973,  12  8.  Ct  158,  solitary  confinement 
provided  for  In  New  York  statute.  Is  not  cruel  and  unusual  punish- 
ment;  Sage  v.  State,  127  Ind.  19.  26  N.  D.  669,  situation  of  one 
accused  as  accessory  not  altered  by  amendatory  act  of  Indiana 
statute;  People  v.  Trezza,  128  N.  Y.  535,  28  N.  B.  534,  holding  ap- 
peal stayed  death  penalty,  but  not  solitary  confinement;  Bitten- 
haus  V.  Johnston,  92  Wis.  594,  66  N.  W.  805,  32  L.  R.  A.  381,  where 
act  complained  of  was  committed  after  passage  of  law  In  ques- 
tion; In  re  Wright  8  Wyo.  483,  484,  31  Am.  St  Rep.  09,  100,  27 
Pac.  567,  13  L.  R.  A.  750,  751,  holding  change  in  grand  Jury  system 
valid;  People  v.  McDonald,  6  Wyo.  534,  536,  42  Pac.  18.  29  !».  R. 
A.  837,  838,  repeal  of  statute  allowing  accused  to  object  to  ex- 
amining magistrate  is  not  ex  post  facto. 

Criminal  law.—  Imprisonment  In  State  prison  Is  *'  infamous  pun* 
lahment,"  p.  169. 

Approved  In  In  re  Claasen,  140  U.  8.  205,  86  L.  411,  U  8.  Ot 
737,  crime,  punishable  under  i  5209,  R.  8^  Is  *Mnfamous"  and 
appealable  by  writ  of  error;  Butler  v.  Wentworth,  84  Me.  82,  24 
AtL  468,  17  L.  R.  A.  766,  and  n.,  erlme  held  Infamous,  and,  thi 
tan,  not  to  be  prosecuted  for  by  complaint 
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Criminal  law.— No  one  Is  punishable  sxcept  under  law  enacted 
previottslj  to  crime,  p.  17L 

Habeas  corpus  will  issue  to  discharge  prisoner  sentenced  under 
«z  post  facto  law,  p.  174. 

▲pproTed  in  In  re  B<Miner,  151  U.  8.  261,  88  U  168,  14  &  Ot  827. 
delaying  discharge  of  prisoner  reasonable  time  that  defect  in  juris- 
diction might  be  corrected;  In  re  Fllnn,  57  Fed.  499,  habeas  corims 
wliere  interstate  commerce  clause  was  violated;  In  re  Ohristian« 
82  Fed.  204,  and  S.  €.,  82  Fed.  889,  890,  prisoner  discharged  with- 
out prejudice  to  right  of  United  States  to  have  sentence  corrected: 
People  V.  Hiller,  113  Mich.  212,  71  N.  W.  631,  discharging  defend- 
ant prosecuted  under  act  repealed;  dissenting  opinion  in  Binder- 
aagle  y.  State,  61  N.  J.  L.  269,  41  Atl.  110,  majority  reconsidering 
Judgment  and  designating  different  place  of  imprisonment.  Cited 
in  extensiye  note  in  55  Am.  St.  Rep.  278. 

Distinguished  in  In  re  Frederich,  149  U.  8.  78,  87  U  657,  13  8. 
Ct.  796,  affirming  8.  C,  51  Fed.  750,  judgment  of  conriction  re- 
viewable by  writ  of  error  and  not  habeas  corpus;  People  t.  Dis- 
trict Court,  —  Colo.  — ,  58  Pac.  610,  holding  question  of  yalidity 
of  statute  not  reviewable  by  court  of  concurrent  jurisdiction  on 
habeas  corpus.  Explained  in  In  re  Tyson,  21  Colo.  81,  82,  89  Pac 
1094,  1006,  denying  writ  and  relegating  prisoner  to  remedy  bj  writ 
of  error. 

184  U.  S.  176-178,  83  L.  842,  SAVAGB,  PBTITIONBR. 

Inyolving  same  propositions  as  Medley,  Petitioner,  134  U.  8.  160, 
88,  L.  835,  10  S.  Ct.  384,  supra,  p.  177. 

Cited  in  connection  with  preceding  case  in  In  re  Christian,  SI 
Fed.  204,  Kelly  v.  People,  17  Colo.  185,  136,  29  Pac.  807,  In  rs 
Tyson,  21  Colo.  79,  80,  61,  82.  89  Pac.  1094.  1095. 

134  U.  8.  17&-198,  88  L.  872,  JEFFERI8  T.  BAST  OMAHA  LAND 
CO. 
Boundaries.— Riparian  owner  on  stream  gradually  changing  to 
entitled  to  accumulations,  pp.  189-191. 

Approved  in  Wallace  v.  Driver,  61  Ark.  481,  38  S.  W.  642.  81  L. 
R.  A.  317,  owner  held  entitled  to  accretions  on  Mississippi:  Bouvler 
V.  Stricklett  40  Neb.  798,  59  N.  W.  552,  loss  by  gradual  decretion; 
Denny  v.  Cotton.  3  Tex.  Civ.  App.  610,  642,  22  8.  W.  124,  126^  owner 
on  Rio  Grande  held  entitled  to  accretions;  Shively  v.  Bowlby,  158 
U.  S.  36,  38  L.  344,  14  8.  Ct  561,  obiter;  Fr^ich-Qlenn,  etc.  Go.  v. 
Springer,  35  Or.  319,  58  Pac  104,  obiter.  See  35  Am.  St  Rep.  306, 
note. 

Distinguished  in  Nebraslui  v.  Iowa,  148  U.  8.  861,  867,  86  U 
188,  189.  12  8.  Ct  397,  399,  where  stream  changes  course  by  avul- 
sion, boundary  remains  in  old  bed;  Coolsj  t.  Gold«i,  117  Mo.  50^ 
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288.W.  108,21L.B.A.806,  riparian  owner  la  not  oitttM  ta 
laland  formed  by  andden  cnt-off  In  Mlaaonri  riyer. 

Botmdaxiea.— Teat  of  gradual  and  Imperc^itlble  accretion  la  te* 
ability  to  percelye  It  while  proceaa  going  on,  p.  191. 

Approved  In  Wallace  t.  Driyer,  61  Ark.  482,  88  &  W.  642,  81 
L.  B.  A.  818,  Imperceptible  change  of  boondaiy  on  MlaalaalppI; 
Oonlthard  y.  Steyena,  84  Iowa,  245,  86  Am.  St  B^.  807,  iO  N.  W. 
884,  owner  entitled  to  alluvion  which  conld  not  be  followed  and 
Identified;  Denny  y.  Cotton,  8  Tex.  Oly.  App.  680,  22  8.  W.  124, 
accretions  on  Rio  Grande. 

Deeds.— Plat  refored  to  la  deemed  part  of  deed,  p.  196. 

Approved  In  United  Statea  v.  Texas,  162  U.  8.  87,  40  U  879,  16 
8.  Ot  733,  map  referred  to  In  treaty  given  efTect;  Paine  v.  Con- 
sumers,  etc,  Co.,  71  Fed.  631,  87  XT.  8.  App.  639,  and  State  Bank  v. 
Stewart,  98  Va.  458,  25  8.  B.  544,  regarding  plat  referred  to  as 
part  of  deed;  Beaty  v.  Bobertson,  130  Ind.  693,  30  N.  B.  707,  where 
plat  and  field  notea  dUfered,  former  controlled;  Whitney  f.  Detroit 
Lumber  Co.,  78  Wla.  247,  47  N.  W.  427,  grant  according  to  ofl^dal 
plat  of  survey;  Nlchola  v.  Furniture  Co.,  100  Mich.  238,  09  N.  W. 
158,  obiter. 

Public  lands.— Patent  referring  to  plat  passes  all  land  gained 
by  accretion  alnce  plat  made,  p.  195. 

Boundaries.— Water  line  made  boundary  In  deed  remains  auch, 
although  ahiftlng,  p.  196. 

Approved  In  8t  Louis  v.  Butz,  188  U.  8.  245,  84  L.  919,  11  8.  Ct 
844,  deed  carried  aandbar  and  accretions;  Hardin  v.  Jordan,  140 
U.  8.  880,  85  L.  438,  11  8.  Ct  811,  water  line  the  boundaiy,  carry- 
ing title  to  center  of  lake;  MltcheU  v.  8male,  140  U.  8.  414,  35  L. 
445,  H  8.  Ct  822,  holding  lake  natural  boundary  to  plaintlfTs 
land.  Including  projecting  tongue;  Cobum  v.  San  Mateo  County, 
75  Fed.  530,  boundaiy  extended  to  high-water  mark  on  shifting 
beach;  Bverson  v.  Waaeca,  44  Minn.  248,  46  N.  W.  405,  holding 
title  extended  to  lake  beyond  meander  line;  Denny  v.  Cotton,  3 
Tex.  Civ.  App.  643,  22  &  W.  126,  shifting  line  of  Bio  Grande  held 
to  be  boundary;  Poynter  v.  Chlpman,  8  Utah,  450,  82  Pac.  692, 
collecting  auth<Hitle8,  and  holding  riparian  owner  entitled  to  dry 
land  made  by  recession  of  lake;  Knudsen  v.  Gmanson,  10  Utah, 
128,  130,  37  Pac.  250,  water  line,  not  meander  line,  held  boundary; 
Whitney  V.  Detroit  Lumber  Co.,  78  Wis.  219,  47  N.  W.  428,  and 
Northern,  .etc.,  Land  Co.  v.  Bigelow,  84  Wla.  166^  54  N.  W.  499,  21 
L.  B.  A.  781,  and  n.,  holding  shore  of  lake  the  boundary;  Mendota 
Club  V.  Anderson,  101  Wis.  490,  78  N.  W.  189,  water  line  of  Men- 
dota lake  held  actual  boundary;  dissenting  opinion  In  Cooley  v. 
Golden,  117  Mo.  55^  59,  28  8.  W.  108,  109,  21  L.  B.  A.  808,  809,  ma- 
jwity  holding  laland  formed  by  change  of  couraea  not  property  of 
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Hiwritii  owntf;  Smith  t.  Fnrblsb,  68  N.  H.  127,  44  Atf.  S8Qi 
ttalljr.    See  explanatory  note  in  27  Am.  St  Rep.  09,  nota' 

1S4  U.  8.  19ft-206,  33  L.  887.  HILL  T.  MBMPHIS. 

Kunidpal  corporations.—  Power  to  subscribe  for  stock  dees  boC 
imply  power  to  issue  bonds,  p.  203. 

Approved  in  MerriO  t.  Montlcello,  188  U.  8.  690,  84  Lw  Wit,  11  8. 
Ot  448,  right  to  contract  loan  did  not  authorize  issue  of  negotiable 
securities;  Brenham  v.  German- American  Bank,  144  U.  8.  185,  186. 
36  L.  396,  396,  12  S.  Gt  564  (see  dissenting  opinion  in  144  U.  8.  191, 
193,  36  L.  397,  398,  12  8.  Ct.  566),  b<mds  issued  undo-  authority 
to  borrow  for  general  purposes,  held  void;  L^man  t.  San  Diego, 
83  Fed.  671,  48  U.  S.  App.  685,  holding  similarly;  Dodge  ▼.  Memphis, 
51  Fed.  167,  bonds  in  payment  of  stock  8ubscrlpti<m,  held  inralid; 
dissenting  opinion  in  Rathbone  ▼.  Hopper,  67  Kan.  250,  46  Pac. 
613,  34  L.  R.  A.  678y  majority  holding  negotiable  township  bonds 
Tslid. 

Distinguished  in  West  Plains  Twp.  t.  Sage,  69  Fed.  948,  82  U.  8. 
App.  725  (see  dissenting  opinion  in  69  Fed.  962,  957,  32  U.  8.  App. 
725),  holding  power  of  township  to  **  issue  new  bonds  **  gave  power 
to  make  them  negotiable. 

Munidpftl  corporations  cannot,  without  express  autiiority,  exer- 
cise power  not  incident  to  puri>oses,  p.  203. 

Approved  in  Kirsch  ▼.  Braun,  153  Ind.  257,  53  N.  B.  1086,  luHding 
gravel-road  bonds  not  negotiable;  Board  of  Commissioners  ▼.  Call, 
123  N.  C.  812,  31  S.  E.  483,  44  L.  B.  A  268,  holding  act  authorising 
issue  not  legally  passed,  and  bonds  invalid;  Bardsley  v.  Sternberg. 
17  Wash.  249,  49  Pac.  501,  holding  treasurer  had  no  authority  to 
reissue  city  warrants. 

Kunldpal  corporations,  issuing  bonds  in  liissonri,  must  comply 
with  constitutional  requirement  for  two-thirds  vote,  p.  206. 

Approved  in  Baltimore,  etc.,  R.  R.  v.  Pumphrey,  74  Md.  112,  21 
AtL  562,  su1>scriptlon  to  railroad,  and  Issue  of  bonds  by  county 
commissioners,  held  void. 

184  U.  8.  206-229,  88  L.  879.  TRACY  v.  TUFFLT. 

Assignments  for  creditors  may  be  made  by  limited  partnenhtpa 
m  Texas,  p.  222. 

Statutes^  remedial  in  character,  should  be  liberally  construed,  p. 


Statute.— Previous  statute  is  modified  by  later,  covering  whole 
subject,  p.  223. 

Approved  in  District  of  Columbia  v.  Hutton,  148  U.  8.  27,  88  L» 
62,  12  8.  Ct  372,  f  354,  R.  8.,  relating  to  police  force  of  District 
of  Columbia,  repealed  by  act  of  June  11,  1878;  United  States  v. 
Allen.  163  U.  8.  601,  41  Lw  248.  16  8.  Ct  1072,  drawback  provlskm 
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•f  act  of  1888,  relating  to  coal,  held  repealed  t^  tariff  act  of  1890; 
Tlie  Paqaete  Habana,  175  U.  8.  686,  20  8.  Ot  294,  holding  act  of 
1891  eoTered  whole  subject  of  api>ellate  jurisdiction  of  District  and 
Olrcuit  Courts;  Berkowits  y.  United  States,  98  Fed.  4S»6,  holding 
f  5424  amclusive  as  to  crime  enumerated,  without  referaice  to 
prior  statutes;  Proctor  ▼.  Cascade  County,  20  Mont  818,  50  Pac 
1018,  general  law  held  controlling  as  to  amount  of  sheriff's  fees; 
Opinion  of  the  Justices,  06  N.  H.  669,  88  Atl.  1097,  reviewing  au- 
thorities, and  holding  act  of  1844  repealed  former  acts,  relating  to 
taking  of  railroads  by  State;  Brady  y.  Husby,  21  Ney.  450,  88  Pac 
803,  arguendo. 

Partnership.— In  Texas,  general  partner  of  limited  partnership 
may  assign  for  creditors,  p.  224. 

Assignment  for  creditors,  by  limited  partnership,  need  not  con- 
tain special  partner's  separate  property,  p.  225. 

Assignment  In  Texas  is  not  yoid  because  schedule  embraces  debt 
not  payable  ratably  with  other  debts,  p.  225. 

Partnership.— Failure  to  make  required  publication  of  limited 
partnership  makes  it  general,  p.  226. 

Partnership.-*  Creditors  dealing  with  persons  as  limited  partner- 
ship, are  estopped  to  deny  such  partnership,  p.  227. 

Partnership.— Jury  determines  whether  contribution  to  general 
stock  was  sufficient  to  make  one  general  partner,  p.  229. 

Trial.—  Instructions  in  conflict  with  those  given  by  court,  of  own 
motion,  will  not  be  given,  p.  229. 

134  U.  S.  230-232,  33  U  891,  LOUISIANA  EX  BEL.  NEW  YOBK 
GUARANTY,  BrrO.,  CO.  y.  STEELE. 
States.- Suit  against  auditor,  to  compel  tax  to  pay  bonds,  con- 
trary to  later  law,  is  against  State,  p.  232. 

Approved  in  Smith  v.  Backliffe,  87  Fed.  066,  59  U.  8.  App.  480^ 
action  against  State  treasurer  to  recover  back  taxes  collected. 

134  U.  S.  232-240,  88  L.  892,  BELL'S  GAP  B.  B.  v.  PENNSYL- 
VANIA. 
Courts.—  Where  Federal  question  raised,  and  necessarily  involved, 
though  not  discussed,  error  will  lie,  p.  236. 

Approved  In  Nashville,  etc..  By.  v.  Taylor,  86  Fed.  179,  180,  suit 
Involving  question  of  equality  of  tax  upon  railroad  company. 

Courts.- Where  State  court  does  not  pass  cm  Federal  qnestloo 
raised,  this  is  color  for  motion  to  dismiss,  p.  236. 

Taxation.— Fourteenth  amendment  does  not  require  absolute 
equality,  provided  no  clear  discrimination,  p.  237. 

The  following  cases  approve  rule,  and  hold  tax  or  exemption 
valid:  Pacific  Express  Co.  v.  Selbert,  142  U.  S.  851,  85  L.  1089,  19 
S.  Ct  253,  affirming  S.  C,  44  Fed.  317.  tax  on  business  of  express 
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company  dono  wltbln  State;  Glozza  y.  Tieman,  148  U.  8.  0G2,  37 
L.  601,  18  8.  Gt.  728,  tax  on  sale  of  llqnon  in  Texas;  Mobile.  eCc^ 
R.  R.  T.  Tennessee,  158  U.  8.  506,  88  L.  800,  14  8.  Ct  975,  exemption 
from  taxation  granted  to  railroad;  Adams  Bxpress  Oo.  t.  Ohto,  105 
U.  S.  228,  41  L.  697,  17  8.  Ct  312,  unit  mle  of  taxation  appUed 
to  express  companies;  Aberde^i  Bank  ▼.  Ghehalls  Oonnty,  166  U.  8. 
453,  41  L.  1075,  17  8.  Ct*  634,  tax  on  national  bank  stock  differed 
from  that  on  other  moneyed  capital;  Merchants'  Bank  t.  F^mayl- 
vanla,  167  U.  8.  463,  464,  42  L.  287,  17  8.  Ct  830,  taxation  on  shares 
of  national  bank;  Magoun  ▼.  niinois  Tmst  etc..  Bank,  170  U.  8. 
294,  296,  296,  299,  42  L.  1048,  1044,  18  8.  Ot  599,  600,  Illinois  in- 
heritance tax;  Western  Union  Tel.  Co.  t.  Norman,  77  Fod.  25,  tax  oe 
franchise  and  property  of  telegraph  company  within  State;  8oiitl» 
em,  etc.,  Assn.  ▼.  .Norman,  98  Ky.  802,  56  Am.  St  Rep.  872,  82 
8.  W.  954,  81  L.  R.  A.  48,  franchise  tax  on  foreign  corporation; 
Simpson  y.  Hopkins,  82  Md.  490,  83  Atl.  715,  exemption  of  non- 
interest  bearing  bonds  of  corporation;  State  t.  French,  109  N.  C 
724,  26  Am.  St  Rep.  591,  14  8.  B.  888,  lic^ise  tax  on  merchants; 
State  Y.  Stevenson,  109  N.  C.  731,  26  Am.  St  Rep.  595,  14  8.  B.  886, 
exemption  of  farm  products  as  basis  for  license  tax  on  merchants; 
State  ▼.  Call,  121  N.  C.  647,  28  8.  B.  518,  law  exempting  physldan 
practicing  before  certain  date  from  obtaining  certificate,  ete.;  Rail- 
road T.  Harris,  99  Tenn.  706,  48  8.  W.  120,  priyilege  tax  on  ndl- 
roads  not  pajrlng  ad  valorem  tax.  Approved  also  in  Gulf,  etc.  By. 
V.  Ellis,  165  U.  8.  155,  156,  41  L.  668,  17  8.  Ot  257.  but  holding 
law  requiring  railroads  to  pay  attorney's  fees  In  certain  cases,  nn- 
constitutiona];  State  v.  Broadbelt  89  Md.  579,  78  Am.  8t  Rep.  200, 
48  AtL  773,  45  L.  R.  A.  436,  upholding  law  regulating  dty  milk  sup- 
ply; 8turtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St  R^.  629.  28 
Atl.  369,  giving  to  non-residents,  same  rights  in  attachment  proceeds 
Ings  as  residents;  State  v.  Nelson,  52  Ohio  8t  103,  88  N.  B.  24,  26  I* 
R.  A.  820,  holding  valid,  law  requiring  corporations  to  provide  for 
well-being  of  employees;  Newport  v.  Mudgett  18  Wash.  276.  51  Pac 
468,  holding  law  allowing  deduction  of  debts  from  credits  In  sssess 
ments  valid;  dissenting  opinions  In  Ulman  v.  Baltimore,  72  Md.  60i» 
21  Atl.  711,  11  L.  R.  A.  229,  and  n.,  majority  holding  street 
ment  according  to  front-foot  role,  void;  MaDoiy  ▼.  La  Crosse, 
Co..  80  Wis.  184.  4»  N.  W.  1075,  aignendo;  Nashville,  etc  Ry.  v. 
Taylor.  86  Fed.  180,  without  applying  rule.  See  25  Am.  BL  Re^ 
884,  886,  note. 

Distinguished  In  Boston  v.  Beal,  51  Fed.  806,  and  Baker  v.  King 
Co.,  17  Wash.  624,  50  Pac.  481,  both  holding  tax  upon  assets  of 
Insolvent  national  bank.  Invalid. 

Taxation.—  Assessment  of  property  at  actual  value,  except  capital 
b<»ids  at  par,  conforms  to  fourteenth  amendment  p.  28& 

Reaffirmed  In  Chester  City  v.  Pennsylvania,  134  U.  8.  2401,  88  U 
896.  10  8.  Ct  686.  and  Jennings  v.  Goal  Bldge  Imp.,  eUc^  Oa^  MT 
U.  &  148.  87  U  118,  IB  a  Ct  282. 
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Dlsthiiratohed  In  New  York  R.  R.  t.  Pennfljrlraiil'a,  108  U.  8.  9§f^ 
88  L.  803, 14  S.  Ct.  909,  h<rfdIog  Pennsylvania  conld  not  oompri  Haw 
York  company  to  deduct  taxes  from  Interest  paid  to  PamaylTante 

bondholders. 

Taxation  of  bonds  at  par,  collectible  from  the  corporatioB,  Is 
not  iBTalid  for  failure  to  notify  holders,  p.  239. 

Taxation.— Due  process  of  law  does  not  require  such  notice  of 
tax  as  Is  given  in  beginning  suit,  p.  289. 

F<^k>wed  in  Merchants'  Bank  v.  Pennsylvania,  107  U.  8.  467, 
42  L.  238,  17  S.  Ct.  831,  notice  to  all  property-holders  of  time  and 
place  of  assessment,  sutBcient;  King  v  Mullins,  171  U.  8.  481, 
and  State  v.  Sponaugle,  40  W.  Ya.  423,  82  S.  E.  286,  43  L.  R.  A. 
781,  sustaining  summary  method  of  collecting  taxes  by  forfeiture. 

Taxation.— Direction  that  corporation  pay  tax  due  on  its  bonds 
out  of  unpaid  Interest  is  not  invalid,  p.  239. 

Approved  in  Aberdeen  Bank  v.  Ghehalis  County,  166  U.  8.  448, 
41  L.  1078,  17  8.  Ct.  631,  holding  national  bank  responsible  for  tax 
on  its  shares  held  by  stockholders;  Eraser  v.  McOonway,  etc,  Co^ 
82  Fed.  258,  holding  tax  deducted  from  wages  by  employer  a  tax 
upon  employee. 

184  U.  8.  240,  38  L.  896,  CHESTER  v.  PENNSYLVANIA. 

Adjudged  in  conformity  with  BelFs  Gap  R.  R.  v.  Penn^lvanSai 
supra,  q.  v. 

134  U.  8.  241-260,  88  L.  928,  DEPDTRON  v.  YOUNG. 

Pleading.— Averment  of  diverse  citizenship  not  controverted  Is 
admitted  by  Nebraska  practice,  p.  201. 

Approved  In  Gubblns  v.  Laughteuschlager,  70  Fed.  621,  holding 
objection  to  jurisdiction  as  to  citizenship,  after  lapse  of  two  years, 
untimely. 

Courts.— Objection  that  court's  jurisdiction  imposed  upon,  comes 
too  late  a  year  and  a  half  after  second  trial,  p.  201. 

Cited  in  daibome  v.  Waddell,  00  Fed.  869,  considering  delay  In 
raising  question  of  jurisdiction. 

Courts.— Act  directing  Circuit  Court  to  dismiss  if  no  jurisdie- 
tion,  means  only  if  fact  legally  certain,  p.  202. 

Cited  in  Wetmore  v.  Rymer,  169  U.  8.  118,  120,  123,  42  L.  683, 
684,  680.  18  S.  Ct  294,  290.  296,  holding  want  of  jurisdiction  of 
Circuit  Court  not  made  clear  and  dismissal  of  action  erroneous. 

AppeaL—  In  absence  of  exceptions  only  question  is  error  in  giving 
jadgment  on  facts  found,  p.  208. 

Tax  deed,  not  sealed  with  county  treasurer's  seal,  is  void  in 
Nebraska,  p.  208. 

Approved  in  Lockwood  v.  Gehlert,  127  N.  Y.  202,  27  N.  E.  814, 
where  tax  deed,  without  comptroller's  seal,  was  held  invalid. 
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JLdTWM  poMB— loBu—  In  Nebraska  tax  deed  la  anAcleBt 
title;  bat  tax  certUicate  Is  not,  p.  254. 

AdTsne  poageeeion  is  not  supported  by  **  mixed  posseaston,**  but 
must  be  exdusive,  etc.,  pp.  254,  255. 

Adverse  possession.— Rightful  owner  in  possession  oi  part  poa- 
seeses  all  unless  actually  disseised,  p.  255. 

Prindpfa  and  agent.—  Power  to  cooyey  after  aale  does  not  paaa 
title  if  conveyance  without  sale,  p.  256. 

Powers.— Every  prerequisite  must  precede  exerdae  oi  naked 
power  not  coupled  with  interest,  p.  256. 

Approved  in  Campbell  v.  Foster,  etc,  Assn.,  163  Pa.  8t.  6S3, 
43  Am.  St  Rep.  821,  30  AU.  224,  26  L.  R.  A.  122,  naked  power  to 
sell  did  not  include  power  to  mortgage;  Palmer  v.  Texas  Lnmb^ 
Ck>.,  3  Tex.  Civ.  App.  474,  28. 8.  W.  40,  conveyance  without  considera- 
tion, under  power  to  sell,  hdd  void;  Sulphur  Mines  Co.  v.  Thompson, 
83  Va.  316,  25  8.  E.  287,  holding  conditions  upon  which  sale  by 
representatives  of  trustee  was  authorized  must  be  proved. 

Execution  sale  in  Nebraska  passes  no  title  until  confirmation,  and 
vendee  ia  bound  by  court's  proceedings  thereon,  p.  258. 

Approved  in  Fowler  v.  Krutz,  54  Kan.  626,  38  Pac  800,  affirming 
order  setting  aside  sale  by  sheriff. 

Distinguished  in  Hollister  v.  Mann,  40  Neb.  575,  58  N.  W.  1127. 
holding  bona  fide  purchaser,  after  confirmation,  could  not  ba  dia- 
possessed  by  revocation  of  order. 

184  U.  8.  260-276,  33  L.  934,  HENDERSON  BRIDGE  CO.  V.  Me- 
GRATH. 
Oontraota.— DirecticHi  to  railroad  contractor  to  make  continuoua 
embankment  instead  of  borrow-pita  makes  new  contract  p.  271. 

Approved  In  Smith  v.  Salt  Lake  City,  83  Fed.  787,  departure 
from  plans  for  building  aqueduct  resulted  in  new  contract;  Rhodea 
V.  Clute,  17  Utah,  142,  53  Pac.  991,  allowing  builder  to  recover  for 
extras  and  alterations  on  new  undertaking;  Isham  v.  Parker,  8 
Wash.  776,  29  Pac.  842,  allowing  attorney  extra  compensation  for 
argument  of  petition  for  rehearing,  etc 

Ballroada.— Engineer  In  field  directed  to  have  work  carried  oot 
may  make  binding  contract,  p.  274. 

Olted  in  Cooper  v.  Hawley,  60  N.  J.  L.  563,  88  Atl.  966,  where 
supervising  architect  was  agent  for  owner. 

Ai^ent  having  power  to  order  work,  absence  of  power  to  promiae 
pay  ia  immaterial  in  quantum  meruit,  p.  276. 

184  U.  8.  276-290,  88  L.  900,  CHICAGO,  ETC.,  RY.  v.  CHICAGO 
BANK. 

Corporationa.—  Lessee  of  all  corporate  property,  agreeing  to  pro- 
tect it  against  liens,  must  pay  Judgmenta,  p.  286. 
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Corpomto  property,  may  be  followed  as  trust  fond  when  dlTWted 
by  lessee,  p.  287. 

See  note  to  next  syllabus. 

Bftilroads.—  Lessee  diverting  money  to  have  been  Bpeat  on  lessof's 
property  cannot  depriye  lessor's  creditor  of  right  arising  therefrom 
by  subsequent  expenditure  of  its  own  money,  p.  290. 

Approved  in  Sidell  t.  Missouri  Pac.  Ry«,  78  Fed.  720,  51  U.  S. 
A  pp.  6,  lessee  of  insolvent  railroad  can  acquire  no  benefit  to  dis- 
advantage of  creditors;  Grenell  v.  Detroit  Gas  Co.,  112  Mieh.  78, 
70  N.  W.  414,  holding  corporation  took  assets  of  another  corpora- 
tion subject  to  payment  of  its  debts;  Vance  v.  McNabb  Goal  Go., 
92  Tenn.  60,  20  S.  W.  427,  following  assets  of  old  company  in  hands 
of  new.    See  valuable  note  in  57  Am.  St.  Rep.  75. 

Distinguished  In  BSoeterman  v.  Mason  County,  etc,  R.  R.,  8 
Wash.  287,  86  Pac.  138,  upholding  voluntary  transfer  of  property 
to  mortgagee. 

Equity.—  Where  In  equity  an  apparent  legal  tender  Is  challenged, 
cross-bin  to  enforce  same  is  proper,  p.  288. 

Approved  In  Shainwald  v.  Lewis,  69  Fed.  494,  entertaining  bill 
to  carry  former  decree  into  effect;  Springfield,  etc.,  Co.  v.  Barnard 
Mfg.  Co.,  81  Fed.  264,  49  U.  S.  App.  446,  allowing  cross-bill  for  dam- 
ages in  suit  to  foreclose  lien;  San  Diego  Flume  Go.  v.  Souther,  61 
U.  S.  App.  141,  cross-bill  to  foreclose  not  affected  by  dismissal  of 
original  bill. 

Equity.— Since  legal  remedy  may  be  denied  and  equitable  en- 
forced, cross-bill  f<^  latter  is  not  foreign  to  bill  for  former,  p.  288. 

Equity.— Cross-bill  may  be  amended  on  basis  of  complainant's 
showing,  though  presenting  new  ground  of  relief,  p.  289. 

Cited  in  Springfield,  etc.,  Co.  v.  Barnard  Mfg.  Co.,  81  Fed.  268, 
48  U.  8.  App.  445,  cross-bill  for  damages  in  suit  for  foreclosure  of 
mechanic's  lien. 

1S4  U.  S.  291-296,  83  L.  982,  BANI6AN  T.  BARD. 

EstoppeL— Managing  corporate  ofllcer,  procuring  preferred  stock 
issue,  cannot,  on  Insolvency,  question  its  legality,  p.  295. 

Approved  in  Toledo,  etc.,  R.  R.  v.  Continental  Trust  Co.,  95  Fed. 
631,  holding  owners  of  common  stock  could  not,  after  ten  yjears,  ob- 
ject to  legality  of  preferred  stock. 

Distinguished  in  Ross-Meehan,  etc.,  Co.  v.  Southern,  etc.  Iron 
Co.,  72  Fed.  965,  holding  ofllcer  owning  stock  not  estopped  to  deny 
its  validity  on  ground  of  excessive  Issue. 

134  U.  S.  296-306.  33  L.  905,  TGLEDG,  ETC.,  R,  R.  v.  HAMILTON. 
Railroad  mortgage's  priority  cannot  be  displaced  by  contract  or 
conveyance,  or  subsequent  mechanic's  lien,  p.  299. 

Approved  in  Pensacola  v.  Northrup,  66  Fed.  690,  30  U.  S.  App. 
762,  mortgage  of    street  railroad    preferred  to  lien    for    paving; 
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New  York,  etc.  Trust  Co.  y.  Capital  Ry.,  77  Fed.  531,  machinery 
attached  to  realty  became  subject  to  mortgage  before  vendor^  Hen; 
Maxwell  y.  Wilmington,  etc,  Mfg.  Co.,  77  Fed.  940,  generally  as 
mortgage  of  after-acqnfred  property;  Lackawanna  Iron,  etc^  Ck>. 
Y.  Farmers'  Loan,  etc.,  Co.,  79  Fed.  210,  62  U.  8.  App.  lOa,  mor^ 
gage  preferred  to  debt  for  steel  rails;  California,  etc^  Tmst  Co. 
Y.  Yakima  InY.  Co.,  82  Fed.  644,  claim  for  constmctloii  of  lateral 
ditches  for  Irrigation  company  Inferior  to  mortgage;  Phcenlx  IrcMi, 
etc.,  Co.  Y.  New  York,  etc.  Trust  Co.,  83  Fed.  768,  64  U.  S.  App. 
413,  holding  mortgage  coYered  machinery  sold  ccmdltionally  to  rail- 
road; Crowther  y.  Fld^ty  Ins^  etc,  CO.,  85  Fed.  44,  42  U.  8.  App. 
701,  h<rfdlng  mortgage  lisn  ooold  not  be  dlYested  by  act  of  legis- 
lators; Yeatman  y.  King,  2  N.  Dak.  428,  83  Am.  St  Bep.  802,  51 
N.  W.  724,  holding  leglslatme  could  not  create  Hen  superior  to 
existing  mortgage.    8ee  41  Am.  6t  Rep.  768,  note. 

Distinguished  in  Bear  Lake  Irr.  Co.  y.  Garland,  104  U.  8.  21«  22, 
41  L.  885,  17  8.  Ct.  13,  and  Reynolds  y.  Manhattan  Trust  Co.,  83 
Fed.  699,  66  U.  8.  App.  107,  both  holding  property  subject  to  Hen 
before  railroad  mortgage  attached;  New  York  Guaranty,  etc.,  Co. 
Y.  Tacoma  Ry.,  83  Fed.  369,  48  U.  8.  App.  676,  claim  for  cable  to 
keep  road  "  going  concern  '*  entitied  to  preference;  Central  Trust 
Oo.  Y.  Arctic  Ice,  etc.,  Mfg.  Co.,  77  Md.  234,  26  Atl.  498,  where 
circumstances  made  lien  for  Ice-machlne  prior  to  mortgage;  Kll- 
patrick  y.  Kansas  City,  etc.,  R.  R.,  38  Neb.  630,  41  Am.  St.  Rep. 
748,  6T  N.  W.  667  (see  dissenting  opinion  In  38  Neb.  647,  67  N.  W. 
•78),  majority  holding  statutory  Hens  of  builder  of  road  superior 
to  mortgage;  General  Electric  Co.  y.  Transit,  etc.,  Co.,  67  N.  J.  Bq. 
474,  477,  42  AtL  106,  107,  holding  mortgage  did  not  coYtf  electrie 
generator  conditionally  sold  to  mortgagor. 

Oontracts,—  Existing  law  Is  part  of  contract  as  much  as  though 
so  expressly  proYlded,  p.  SOL 

Cited  in  Central  Trust  Co.  y.  Charlotte  R.  R.,  66  Fed.  269,  and 
Southern  Ry.  y.  Bouknlght,  70  Fed.  446,  26  TJ.  8.  App.  416,  80  L. 
R.  A.  826,  both  holding  Judgment  for  damages  superior  to  mortgaga 
by  force  of  statute. 

Railroads.— Claim  for  original  construction,  not  for  current  ez* 
penses,  can  acquire  no  priority  oYer  prior  mortgage,  p.  802. 

Cited  in  Farmers'  Loan,  etc,  Co.  y.  Green  Bay,  etc,  Ry.,  45  Fed. 
066,  and  8t  Louis  Trust  Co.  y.  Riley,  70  Fed.  36,  37,  86  U.  8.  App. 
100,  30  Lw  R.  A.  469,  glYlng  mortgage  priority  to  claim  for  damages; 
Atlantic  Tknst  Ca.  y.  Woodbrldge,  etc.,  Co.,  79  Fed.  40,  42,  and 
8.  C^  70  Fed.  606,  86  Fed.  977,  981,  preferring  operating  expensea 
but  not  original  construction  expenses  to  mortgage  debt;  CloYeland, 
etc,  Ry.  Y.  Knickerbocker  Trust  Co.,  86  Fed.  76,  but  holding  re- 
j^acement  of  bridge  not  original  construction;  BaYings  &  Tmst 
Co.  T.  Bear  Valley  Irr.  Co.,  93  Fed.  341,  mortgage  held  prior  to  lien 
for  construction  of  ditch  or  irrigation  company;  International  Tmst 
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Oo.  T.  TOTfUiend,  etc.,  Co.,  95  Fed.  856,  863,  claim  for  building  bridfo 
postponed  to  mortgage;  Barstow  y.  Railway,  57  Ark.  387,  21  S.  W. 
669,  claim  for  catting  timber  and  clearing  way  for  road  postponed. 

Bailroads.— Owner  of  majority  of  stock  has  no  title  to  railroad 
and  his  mortgage  can  create  no  Hen,  p.  804. 

Mortgage,  in  words  of  general  description*  conveys  land  held  by 
equitable  as  well  as  legal  title,  p.  806. 

Approved  in  Central  Trust  Co.  t.  Kneeland,  188  U.  8.  419,  34  Jm 
1016,  11  8.  Ct  368,  holding  mortgage  covered  terminal  facilltiea 
held  under  legal  or  equitable  title;  Wade  v.  Chicago,  etc,  R»  R., 
149  U.  8.  841,  87  L.  761,  13  8.  Ct  898,  holding  **  after-acquired 
property  clause"  covered  equitable  rights;  Augusta,  etc,  R.  R.  v. 
Kittel,  52  Fed.  71,  2  U.  8.  App.  409,  mortgage  held  to  cover  lands 
donated  by  8tate  to  railroad;  Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky. Union  Ry.,  60  Fed.  798,  22  U.  8.  App.  64,  holding  mortgage 
covered  lease  contract;  Bear  Lake  Irr.  Co.  v.  Garland,  164  U.  8. 
16,  22,  41  L.  333,  335,  17  8.  Ct  11,  13,  arguendo;  Harris  v.  Youngs- 
town  Bridge  Co.,  90  Fed.  328,  62  TJ.  8.  App.  123,  arguendo. 

184  U.  8.  306-316,  88  L.  896,  DE  WITT  v.  BBRRY. 

Sales.— Firol  Is  inadmissible  to  add  a  warranty  to  written  con- 
tract, or  vary  an  expressed  one,  p.  312. 

Approved  in  Reid  v.  Diamond  Plate-Glass  Co.,  86  Fed.  196»  64 
U.  8.  App.  626,  excluding  parol  evidence  to  show  reduction  in  pric* 
before  delivery;  Peoria  Grape  Sugar  Co.  v.  Tumey,  176  UL  632^  61 
N.  E.  687,  warranty  of  coal  not  expressed,  held  none  implied; 
Worland  v.  Secrest  —  Ky.  — ,  61  8.  W.  446,  refusing  to  add  war- 
ranty to  contract  for  sale  ol  patent;  Yoik  v.  Steward,  21  Mont 
618,  55  Pac.  30,  43  U  R.  A.  126,  holding  lease  contained  no  war- 
ranty as  to  condition  of  premises;  Short  v.  Pierce,  11  Utah,  40,  89 
Pac.  476,  holding  written  contract  of  sale  of  land  conclusive;  Mil- 
waukee Boiler  Co.  v.  Duncan,  87  Wis.  125,  41  Am.  St  Rep.  36,  58 
N.  W.  234,  parol  warranty  of  working  pressure  of  boiler  denied; 
Case  Plow  Works  v.  Niles,  90  Wis.  605,  63  N.  W.  1016,  holding  no 
warranty  that  wheels  were  suited  for  certain  puij^ne;  dissenting 
opinion  in  Neal  v.  Flint  88  Me.  85,  33  AtL  674,  majority  admitting 
parol  testimony  to  make  out  complete  bill  of  sale.  See  note  in  66 
Am.  8t  Rep.  660. 

Sales.—  Express  warranty  of  quality,  excludes  warranty  that  goods 
are  merchantable  or  suitable,  p.  313. 

Distinguished  in  Carleton  v.  Lombard  et  aL,  149  N.  Y.  603,  44  N.  B. 
1122,  holding  neither  express  nor  implied  warranty  of  quality  of  oiL 

Sale  by  sample,  delivered  and  accepted,  excludes  Implied  war- 
ranties, p.  818. 

Sales.—  Where  quality  specified,  oiumeration  of  articles  does  mat 
call  for  those  thus  designated  by  the  trade,  p.  814. 
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Sales.—  To  establish  peculiar  sense  of  words  nsed  In  a  trade  dear 
evidence  Is  necessary,  p.  815. 

Evidence.—  Written  contract  cannot  be  Taried  tj  eiTidence  of  oral 
conversations  preceding  It,  p.  815. 

Approved  in  The  Electron,  66  Fed.  307,  rejecting  oral  testimony 
to  prove  guaranty  of  definite  number  of  revc^utions  of  machine; 
Union  Nat  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  84  U.  8.  App. 
397,  holding  parol  negotiations  merged  In  written  contract  of  in- 
surance; Hazleton,  etc..  Boiler  Co.  v.  Gitizeiis*  St  Ry.,  72  Fed. 
823,  written  contract  of  sale  of  boilers  held  conclusive;  Blake  v. 
Pine  Mt,  etc..  Coal  Co.,  76  Fed.  654,  43  U.  8.  App.  490,  holding 
written  contract  clear  that  no  option  to  mortgage  was  intended: 
Godkin  V.  Monahan,  83  Fed.  119,  63  XT.  8.  App.  618,  contract  for 
felling  timber,  etc.,  ccmstrued;  Gage  v.  Phillips,  21  Nev.  163,  87 
Am.  St.  Rep.  497,  26  Pac  61,  oral  agreements  held  merged  in  mort- 
gage; Case  Plow  Works  v.  Niles,  90  Wis.  604.  63  N.  W.  1016,  evi- 
dence of  oral  warranty  of  wheels  made  previous  to  written  ccmtract 
is  incompetent;  dissenting  opinions  in  Harman  v.  Harman,  70  Fed. 
936,  18  U.  S.  App.  723,  majority  admitting  parol  evidence  to  show 
entire  contract  of  lease  and  sale;  McGuire  v.  AU^i,  106  Mo.  414, 
18  8.  W.  285,  majority,  holding  blank  indorsement  of  check  explalB- 
able  by  paroL    . 

184  U.  S.  316-329,  38  L.  918,  ARNDT  v.  GRIGG& 

States.— Laws  relating  to  realty  and  title  are  for  the  States  to 
pass,  and  binding  on  Federal  courts,  p.  821. 

Approved  in  Porter  Land,  etc.,  Co.  v.  Baskln,  48  Fed.  827.  and 
Perkins  v.  Wakeham,  86  Cal.  583,  21  Am.  St  Rep.  70,  25  Pac  82, 
both  holding  California  statutes  valid  providing  for  service  by  pub- 
lication; People  V.  Simon,  176  111.  177,  68  Am.  St  Rep.  184,  62  N.  E. 
915,  44  li.  R.  A.  808,  holding  "Torrens  law*'  regulating  titles  valid; 
Corson  v.  Shoemaker,  55  Minn.  399,  57  N.  W.  139,  upholding  1878. 
G.  S.,  chap.  66.  i  64,  subd.  5  of  Minnesota  statutes  as  to  sorlce  on 
non-residents;  Lantry  v.  Parker.  37  Neb.  857,  65  N.  W.  964,  section 
77  of  Nebraska  code  providing  for  service  by  publication  held  valid; 
Foree  v.  Stubbs,  41  Neb.  275,  59  N.  W.  799,  without  particular  ap- 
plication. 

Process.— State  law  permitting  service  on  non-residents  by  pub- 
lication, in  suit  to  quiet  titie,  is  valid,  p.  828. 

Approved  in  Wehrroan  v.  Conklin,  155  U.  S.  882,  89  Ij.  176,  15  8. 
Ct  135,  holding  personal  service  outside  of  State  valid  in  suit  t* 
quiet  titie;  Dick  v.  Foraker,  166  U.  S.  411,  89  L.  204,  16  8.  Ct  127, 
jurisdiction  of  Federal  court  of  suit  to  quiet  titie  between  non- 
resid^ts  upheld;  Lynch  v.  Muri^,  161  U.  S.  261.  40  U  689.  16 
8.  Ct  525,  constructive  service  held  authorised  in  District  oC  Oolom- 
bia;  Hamilton  v.  Brown,  161  U.  8.  275,  40  L.  099,  16  8.  OL  502, 
uotice  by  publication  valid  tai  Texas;  Porter  Land,  etc^  On.  v. 
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Bartin,  43  Fed.  828,  holding  snbfftltnted  service  in  milt  tx>  estabUefa 
trust  In  real  estate  yalid;  Comstock  t.  Tracey,  46  Fed.  174,  ser- 
Ylce  by  publication  under  Minnesota  laws;  Morris  y.  Graham,  51 
Fed.  66»  act  of  Florida  authorizing  service  by  publication;  Single 
T.  Scott,  etc,  Mfg.  Oo.,  55  Fed.  556,  constructive  service  In  suit  to 
compel  spedflc  performance  of  contract  to  convey  land;  United 
States  V.  Southern  Pac.  R.  IL,  68  Fed.  485,  486,  suit  by.  United 
States  against  non-residents  of  district,  service  by  pnbUcatloin; 
Meyer  v.  Knhn,  65  Fed.  712,  25  U.  S.  App.  174,  holding  personal 
service  not  essential  in  proceedings  in  partition;  Merritt  v.  Ameri- 
can, etc..  Barge  Co.,  79  Fed.  235,  49  U.  8.  App.  98,  service  by  pub- 
lication in  suit  to  establish  Hen  on  corporate  stock;  Ormsby  v. 
Ottman,  85  Fed.  494,  495,  498,  56  U.  S.  App.  514,  515,  520,  sulK 
stltuted  service  in  bill  to  foreclose  trust  deed;  McLaughlin  v.  Mc- 
Orory,  55  Ark.  444,  446,  29  Am.  St  Rep.  57,  69,  18  S.  W.  763,  suit 
to  cancel  deed  for  fraud;  Loalza  v.  Superior  Court,  85  Cal.  34,  20 
Am.  St.  Rep.  210,  24  Pac.  712,  9  L.  R.  A.  382,  reviewing  author- 
ities and  allowing  service  by  publication  In  suit  to  cancel  notes, 
etc.;  Seculovich  v.  Morton,  101  Cal.  677,  40  Am.  St  Rep.  107,  36 
Pac.  387,  defendant's  absence  from  State  did  not  prevent  suit  to 
enforce  conveyance;  Murray  v.  Murray,  115  Cal.  276,  56  Am.  St 
Rep.  108,  47  Pac  40,  37  L.  R.  A.  629,  substituted  service  In  suit  to 
set  aside  fraudulent  transfers  by  husband;  Knudson  v.  Idtchfield,  87 
Iowa,  121,  54  N.  W.  201,  Oldham  v.  Stephens,  45  Kan.  371,  25 
Pac  864,  and  Scarborough  v.  Myrlck,  47  Neb.  800,  66  N.  W.  869, 
all  holding  constructive  service  valid  In  suits  to  quiet  title;  Mason 
V.  Benedict,  48  La.  Ann.  400,  8  So.  931;  and  Bartels  v.  Souchon,  48 
La.  Ann.  786,  19  So.  942,  both  holding  absent  defendants  could  be 
cited  through  curator  ad  hoc  in  suits  to  quiet  title;  Bard  well  v.  Col- 
lins, 44  Minn.  104,  20  Am.  St  Rep.  553,  46  N.  W.  318,  9  L.  R.  A.  154, 
holding  State  law  Invalid  providing  for  service  by  publication  on 
residents;  Shepherd  v.  Ware,  46  Minn.  177,  24  Am.  St  Rep.  214, 
48  N.  W.  774,  substituted  service  in  action  to  determine  adverse 
interests  In  land;  Corson  v.  Shoemaker,  55  Minn.  399,  57  N.  W. 
189,  action  to  reform  description  in  deed  held  within  rule;  Robin- 
son T.  Kind,  28  Nev.  840,  341,  47  Pac.  978,  action  to  cancel  deed 
may  be  prosecuted  by.  publication  In  Nevada;  Hardy  v.  Beaty,  84 
Tex.  668,  61  Am.  St  Rep.  86,  19  8.  W.  780,  holding  trespass  to  try 
title  an  actlMi  in  rem,  etc;  Mllbum  v.  Smith,  11  Tex.  Civ.  App. 
681,  38  8.  W.  911,  citation  by  publication  and  attachment  of  prop- 
erty within  State;  American  Building,  etc.,  Assn.  v.  Mathews,  18 
Tex.  jOIv.  App.  425,  85  S.  W.  691,  citation  under  Texas  statute  in 
suit  to  quiet  tiUe;  State  v.  Oshkoah,  84  Wis.  564,  54  N.  W.  1099, 
holding  personal  notice  of  petition  for  condemnation  proceedings 
sufficient;  Rodgers  v.  Pitt  96  Fed.  675,  and  Deck  v.  Whitman, 
96  Fed.  889,  generally;  Wilson  v.  Daggett  88  Tex.  377,  53  Am.  St 
Rep.  769,  81  S.  W.  619,  arguendo.  See  23  Am.  8t  Rep.  115,  note; 
see  authorities  In  nottt,  53  Am.  8t  Rep.  180,  181. 
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DlBtlngnlihed  In  Cooper  y.  Newell,  178  U.  8.  572,  19  8.  Ot  fOX 
where  there  was  no  service,  publication  or  anth<Mrlzed  appearance; 
Brooks  ▼.  Dun,  51  Fed.  146,  setting  aside  substltiited  aerrtce  <m 
non-resident  In  action  for  damages;  Remer  t.  McKay,  54  Fed.  485. 
486,  holding  question  whether  wife  held  land  in  trust  presented 
case  requiring  personal  service;  C^itral  Trust  Go.  v.  Chattanooga, 
etc.,  R.  R.,  68  Fed.  688,  personal  service  necessary  In  attachment 
suit  in  ordinary,  form;  Oombert  v.  Lyon,  80  Fed.  805,  remanding 
suit  to  State  court  for  want  of  equity  Jurisdiction;  Beyer  v.  Trust 
Co.,  68  Mo.  App.  580,  holding  personal  service  neceasaiy  to  suit  to 
enforce  stockholder's  liability. 

State  has  jurisdicticHi  of  all  things  within  Its  territorial  bounda- 
ries, p.  328. 

Approved  in  National  Bank  v.  Furtick,  2  Biarv.  (D^)  52,  69  Am. 
8t  Rep.  104,  42  Aa  481,  44  L.  R.  A.  118,  holding  debt  of  foreign 
corporation  not  subject  of  attachment;  Lumber  Co.  v.  Rhoades,  17 
Tex.  Civ.  App.  674,  41  8.  W.  107,  holding  property,  subject  to  power 
of  court 

184  U.  8.  880-^2,  33  L.  917,  EVANS  v.  8TATB  BANK. 

AppeaL—  If  record  not  filed  during  succeeding  term  appeal  la  oC 
no  avail  for  non-prosecution,  p.  380. 

Approved  in  8mall  v.  Northern  Pac.  R.  R.,  184  U.  8.  515,  83  L. 
1007,  10  8.  Ct.  615,  dismissing  appeal,  where  record  not  filed  as 
required  by  rule;  Green  v.  Elbert,  187  U.  S.  621,  84  L.  795,  11  8. 
Ct  190,  citing  cases,  dismissing  appeal  when  record  received  in 
term  by  clerk,  but  without  fee;  Wanton  v.  De  Wolf,  142  U.  8L 
139,  35  L.  965,  12  S.  Ct  173,  dismissing  appeal  where  delay  in 
filing  caused  by  circuit  clerk's  failure  to  forward  transcript:  Green 
V.  Lynn,  87  Fed.  840,  50  U.  8.  App.  882,  citing  cases,  rule  applicable 
to  cross-appeal. 

Appeal,  after  lapse  of  first  appeal,  may  be  allowed  within  two 
years,  though  citation  and  bond  later,  p.  831. 

Approved  in  Mendenhall  v.  Hall,  134  U.  8.  56r7,  38  L.  1015,  10 
8.  Ct  618,  where  record  was  filed  on  return  day,  jurisdiction  not 
dependent  on  issuance  of  citation;  Kingsbury  v.  Bucdmer,  134  U. 
6.  682,  38  L.  1050,  10  8.  Ct  649,  waiver  of  appeal  bond  did  not 
affect  court's  jurisdiction;  Altenberg  v.  Grant  88  Fed.  982,  54  U. 
8.  App.  315,  refusing  to  dismiss,  though  citation  issued  at  term 
succeeding  that  of  allowance;  WIckelman  v.  Dick  Co.,  85  Fed.  851, 
57  U.  8.  App.  199,  giving  appellant  leave  to  file  bond,  though  more 
than  six  months  expired;  Noonan  v.  Chester  Park,  etc.,  Co.,  93 
Fed.  577,  refusing  to  dismiss  when  appeal  allowed  within  six 
months. 

Distinguished  in  Aspen  MIn.,  etc.,  Co.  v.  Billings,  150  U.  S.  35. 
37  L.  988.  14  8.  Ct  5.  holding  Circuit  Court  might  vacate  order 
allowing  appeal,  in  term,  and  lefore  bond  filed;  Jacobs  v.  George, 
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150  U.  8.  417,  87  L.  1128,  14  8.  Gt  160,  diamining  ai»peal  taken 
after  term,  when  citation  not  teaed  In  next  term  of  Bnprome 
Gonrt 

AppeUaat  may  file  record  dnrlng  return  term,  after  teltare  to 
docket,  onleea  appellee  docket  and  dlBmisa,  p.  881. 

Approved  In  Oreen  v.  Elbert,  1^7  U.  8.  621,  84  L».  795,  11  8.  Ot 
100,  dtlng  casea,  diamlsalng  appeal  where  record  receiyed  in  term 
by  clerk,  but  without  filing  fee;  Armljo  t.  Abeytia,  5  N.  Mex,  588, 
25  Pac.  778^  refoalng  afflrmanoe  vnder  atajtnte  where  tranocrtpt 
tiled  before  motion. 

134  U.  8.  882-887,  88  L.  914,  BIAGON  COUNTY  T.  HTHDHKOPBrB. 
'County  authorized  to  leyy  tax  up  to  certain  amount  may  not 
reckon  township  tazea  as  part  thereof,  and  creditor  may  compd 
levy  up  to  authorized  amount,  p.  837. 

Approved  in  United  8tate8  v.  Knox  Oounty,  51  Fed.  881,  but 
refusing  to  compel  levy  of  extra  tax  to  pay  judgment  on  bonds; 
United  States  v.  King,  74  Fed.  408,  holding  judgment  creditor  of 
county  entitled  to  mandamus  to  compel  payment  out  of  fund; 
Darlington  v.  Atlantic  Trust  Oo.,  78  Fed.  509,  42  U.  8.  App.  288, 
granting  mandamus  to  compel  tax  levy  to  pay  judgment  on  bond 
coupons;  Ohlcago,  etc,  B.  R.  v.  Klein,  52  Neb.  266,  71  N.  W.  1071, 
constitutional  limitation  on  county's  tax  power  did  not  forbid  fur- 
ther tax  by  township;  dissenting  opinion  in  State  v.  Missouri 
Pac  Ry.,  128  Mo.  05,  27  8.  W.  874,  26  L.  R.  A.  42,  majority  holding 
township  tax,  ''for  county  purposes,''  within  Constitution. 

Distinguished  in  Morton  v.  Kirk,  70  Fed.  201,  mandamus  to  com- 
pel levy  to  make  up  several  years'  deficiency  denied;  State  v.  Mis- 
souri Pac  Ry.,  V2&  Mo.  83,  27  8.  W.  370,  26  L.  R.  A.  39,  holding 
township  tax  one  "for  county  purposes,"  within  Oonstltution. 

Countiea.— Warrants  of  same  day  should  receive  pro  rata  of 
funds  on  hand,  p.  887. 

184  U.  8.  83&-350,  83  D.  900,  OORMLBY  v.  OLARK. 

Courts. —  Federal  courts  follow  State  on  State  law,  miless  In- 
fringing Federal  or  commercial  law,  p.  848. 

Approved  in  Stutsman  Oounty  v.  Wallace,  142  U.  8.  806,  85  L» 
1022,  12  8.  Gt  281,  following  decision  of  State  court  in  case  ap- 
pealed before  State's  admission;  People  v.  Ck)ok,  148  U.  8.  411,  87 
L.  503,  18  8.  Ct  640,  following  State  court  as  to  States  reserved 
power  over  corporations;  Powell  v.  Brunswick  Oounty,  150  U.  8. 
442,  87  U  1137,  14  8.  Ot  160,  dismissing  writ  of  error  where  judg- 
ment based  on  interpretation  of  corporation's  charter;  Stallcup  v. 
Tacoma,  165  U.  8.  710,  41  L.  1185,  17  S.  Ot  098.  dismissing  writ 
of  error  on  authority  of  principal  case;  Forsyth  v.  Hammond.  166 
U.  8.  510.  41  L.  1100,  17  &  Ot  670.  collecting  authorities,  question 
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9i  local  nature  haying  been  decided  hj  State  conrt,  parties  were 
bound  by  It  In  Federal;  Ck>mstock  t.  Tracey,  46  Fed.  170,  review- 
ing anthodtles,  following  rule  of  State  court  as  to  house  journal 
as  eridence  that  bill  passed;  Dupont  t.  Pittsburg,  69  Fed.  14, 
following  State  rule  as  to  powers  of  municipal  corporations;  Cknith- 
em  By.  t.  North  Oarollna  R.  R.,  81  Fed.  602,  foUowlng  State 
court's  ruling  as  to  railroad's  power  to  lease;  Roads  t.  Webb,  91 
Me.  413,  64  Am.  St  Rep.  251,  40  AtL  180,  following  law  merchant 
as  to  negotiability  of  note  made  In  Indiana,  with  stipulation  for 
attorney's  fees. 

Distinguished  in  Hoffman  t.  Knox,  60  Fed.  401,  8  U.  8.  App.  19. 
subsequent  and  contrary  decision  of  State  court  did  not  render 
Federal  court's  judgment  erroneous  on  its  face.  * 

Courts. —  On  real  estate  titles  within  a  State,  its  decisions  are 
substantially  conduslTe,  p.  848. 

Approved  in  Johnson  t.  Risk,  187  U.  8.  306,  34  L.  686,  11  &  Ot 
118,  dismissing  writ  of  error  where  record  did  not  afflrmatlTely 
show  judgment  based  on  Federal  question;  Ck>ok  County  t.  Calu- 
met etc.,  Canal  Co.,  138  U.  S.  «^2,  84  I«.  1116^  11  &  Gt  440,  dis- 
missing writ  of  error  where  decision  based  oo  constmctloo  of 
grant  by  State  to  county. 

Distinguished  In  Chisolm  t.  Oaines,  67  Fed.  294,  holding  ques- 
tion of  what  is  navigable  stream  one  of  general  law. 

Courts. —  Enlarged  equitable  remedy  under  State  law  may  be 
administered  in  Federal  court  p.  348. 

Approved  in  Bardon  v.  Land,  etc..  Imp.  Co.,  157  U.  S.  330,  39  L. 
720,  15  S.  Ct  651,  Circuit  Court  properly  entertained  statutory  suit 
to  quiet  title;  Society  of  Shakers  t.  Watson,  68  Fed.  737,  37  U.  S. 
App.  141,  entertaining  suit  on  note  given  by  trustees  on  behalf 
of  unincorporated  society;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed. 
14,  40  U.  S.  App.  14,  reviewing  authorities,  statutory  proceeding. 
In  nature  of  creditor's  bill,  by  simple  contract  creditors;  Harding 
V.  Guice.  80  Fed.  164,  statutory  action  to  quiet  title  by  one  out  of 
possession;  concurring  opinion  in  Missouri,  etc..  Trust  Co.  t.  Krum- 
seig,  77  Fed.  43,  40  U.  S.  App.  620,  enforcing  State  statute  excusing 
tender  as  prerequisite  to  relief  from  usurious  contract 

Distinguished  in  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe 
Mfg.  Co.,  60  Fed.  842,  18  U.  S.  App.  616,  citing  cases  holding 
Circuit  Court  had  no  jurisdiction  of  creditor's  bill  by  simple  cred- 
itor; Davidson  v.  Calkins,  92  Fed.  236,  refusing  to  entertain  action 
to  quiet  title  where  defendant  In  possession. 

Equity  jurisdiction  is  not  ousted  by  presence  of  legal  questions 
where  only  complete  relief  is  In  equity,  p.  349. 

Approved  in  Hudson  v.  Randolph,  66  Fed.  217,  23  15.  S.  App.  681. 
citing  cases  where  part  of  relief  asked  was  possession  of  land. 
Wuite  V.  O'Neil,  72  Fed.  35G,  granting  legal  relief,  though  equicaUe 
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r^ef  asked  couM  not  be  had;  New  York  Life  Ins.  Go.  t.  Beard, 
80  Fed.  68,  entertaining  blU  to  charge  stockholders  with  Judgment 
and  raco^er  for  nnpaM  stock;  Morrlssey  t.  Broomal«  87  Neb.  779. 
96  N.  W.  386,  jury  properly  refused  In  snlt  to  foreclose  Hen,  though 
only  personal  judgment  rendwed;  Sabin  t.  Anderson,  81  Or.  405, 
49  Pac.  872,  holding  creditor's  bill  not  superseded  hy  attachment 
laws;  Robflnson  t.  Braideik,  44  W.  Va.  194,  28  a  EX  802,  whes«,  to 
action  to  correct  deed,  court  passed  on  Its  legal  construction. 

Courts. —  Federal  courts  may  grant  eQuttable  r^ef  afforded  hy 
Illinois  burnt  records  act,  p.  849. 

Cited  In  Darragh  t.  Wetter  Mfg.  Co.,  78  Fed.  18,  49  D.  &  App. 
12»  reviewing  authorities,  simple  contract  creditors  allowed,  under 
State  law,  to  maintain  bill  against  Insolrent  corporation;  Harding 
T.  FuUer,  141  IlL  816,  819,  80  N.  B.  1060,  1066,  destruction  of 
records  and  original  Instruments  authorized  proceeding  under  burnt 
records  act,  and  writ  of  assistance  granted. 

BaaeBnent  of  right  of  way  to  land  passes  as  appurtenant  and 
will  be  protected  by  courts,  p.  860. 

184  U.  8.  851-Wl,  86  L.  940,  PBNFIOLD  T.  OHSSAPBAKB,  BTO., 
R.  R. 
limitations.—  New  York  statute  of,  barring  certain  suits,  except 
to  those  becoming  residents,  does  not  ln<dude  one  merely  sending  his 
family  to  reside  to  New  York,  p.  860. 

Approved  In  Barney  t.  Oelrichs,  138  U.  8.  682,  84  I«.  1088,  11  8. 
Ct  416,  reviewing  authorities,  rule  applied  to  **  residence  out  of 
State,"  8U8i>endlng  statute  of  limitations;  Bauserman  v.  Blunt,  147 
U.  S.  663,  87  li.  818,  13  8.  Cc  469,  citing  cases,  following  fitate 
court's  construction  of  statute  of  limitations;  Balkam  v.  Woodstock 
Iron  Go.,  154  U.  8.  188,  38  L.  967.  14  8.  Ot  1014,  collecting  authori- 
ties. State  court's  construction  of  statute  of  limitations  conclusive; 
Chicago,  etc,  Ry.  v.  Sturm,  174  U.  S.  718,  19  &  Ct  800,  judgment 
of  State  court  as  to  exemptions  from  execution  h^d  entitled  to 
full  faith  and  credit 

Distinguished  in  Bauserman  v.  Blunt  147  U.  8.  666,  87  L.  819, 
13  8.  Ct  409,  holding  Kansas  statute  of  limitations  suspended  by 
mere  absence  from  State. 

184  U.  &  861-^72,  83  L.  946,  CLOUGH  v.  GURTI& 

Courts. —  Idaho  territorial  legislature  may  extend  original  Juris- 
diction of  Supreme  Court  to  writs  not  given  by  Congress,  p.  868. 

Territories  may  determine  jurisdiction  of  their  several  courts  by 
legislation,  p.  868. 

Cited  in  Lincoln,  etc,  Hln.  Co.  v.  District  Court  7  N.  Mex.  494, 
497,  38  Pac  683,  sustaining  statute  giving  right  to  Issue  writs  of 
prohibition;  dissenting  opinion  in  Lincoln,  etc,  Mln.  Oo.  v.  District 
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Court,  7  N.  Mex.  526^  38  Pac.  503»  majority  nphcMng  ilglit  «f 
territorial  court  to  issue  writ  of  proliibitl<m. 

Ckrarta. —  Mandamus  to  stop  alleged    usurpatkm    of    IsccUoclal 
legislatiTe  power  raises  Federal  question  for  Supreme  Coort,  p^ 


Disttngui^ed  In  UnHed  SUtes  t.  Lynch,  187  U.  &  287,  84  L.  708. 
11  8.  Ot  117,  writ  of  error  dismissed  wli^re  plaintiff  •oiagtt  ta 
compd  auditor  to  pay  daim,  under  statute  he  had  mlsconstnied. 

Courts. —  28  6tat  448  does  not  giro  Supreme  Court  power  ts 
reriew  mere  construction  of  act  of  Congress,  p.  870. 

Approred  in  South  Carolina  v.  Seymour,  163  U.  S.  368*  38  L.  746» 
14  S.  Ot  878,  roTlewing  cases,  dismissing  writ  of  error  where  de- 
cision based  merely  on  construction;  Abbott  t.  Tacoma  Bank,  175 
U.  S.  418,  20  &  Ot  106^  affirming  decision  holding  pleadings  priTl- 
ksged  publication. 

Oonstitational  law. —  Mandamus  by  president  of  territorial  coun- 
cil to  compel  alteration  of  minutes  refused,  p.  871. 

Cited  in  In  re  Gunn,  60  Kan.  171,  82  Pac.  475,  10  U  R.  A.  624, 
generally. 

Oonstitational  law. —  Courts  may  not  determine  legal  status  of 
legislatore  unless  prirate  rights  inyolred,  p.  372. 

Cited  in  Lyons  t.  Woods,  168  U.  S.  668,  88  L.  881,  14  S.  Ot  967, 
refusing  to  go  behind  enrolled  bills  and  h<^d  them  Told  because 
members  unlawfully  seated. 

184  n.  a  872-877,  88  L.  049,  IN  RE  LONEY. 

Berjury  before  a  State  notary,  in  testimony  as  to  congressional 
election,  is  not  cognizable  in  State  courts,  p.  875. 

Cited  in  Ohio  t.  Thomas,  173  U.  S.  28i,  19  S.  Ot  466,  releasing 
goTemor  soldiers'  home,  held  for  violation  of  State  law,  attempting 
to  regulate  his  conduct  in  office.     See  25  Am.  St  Rep.  703,  note. 

Distinguished  in  New  Yotk  t.  Eno,  156  U.  S.  06,  80  L.  83,  15  S. 
Ot.  33,  refusing  to  discharge  prisoner  accused  In  State  court  of 
forgery  committed  as  president  of  national  bank;  People  t.  Welch. 
141  N.  Y.  279,  280,  38  Am.  St  Rep.  802,  803.  36  N.  B.  332,  24  L. 
R.  A.  122,  123,  holding  State  court  had  Jurisdiction  to  punish  de> 
fendant  for  manslaughter  committed  while  acting  as  pilot  Lim- 
ited in  Whitten  v.  Tomllnson,  160  U.  S.  241,  40  L.  412,  16  &  Ot 
301,  refusing  writ  when  State  court  had  jurisdiction  and  matter 
not  of  urgency;  Baker  t.  Orice,  169  U.  8.  291,  42  L.  760.  18  S.  Ot 
326.  rerersing  Circuit  Court  when  writ  Issued  in  absence  of  ex- 
ceptional circumstances. 

Perjury  in  Federal  court  or  before  State  officer  acting  for  United 
States  Is  not  punishable  by  State,  p.  876. 

Distinguished  in  In  re  Green,  184  U.  8.  878,  88  U  952,  10  &  Ot 


MS  Notes  on  U.  S.  Reports.  134  U.  8. 877-887 

667,  where  State  court  had  Jurlsdlctioii  to  punish  Illegal  Totlng  for 
presidential  electors;  Huntington  t.  AttriU,  146  U.  S.  672,  86  L. 
1120,  18  8.  Ot  229,  rerlewing  cases,  holding  Judgment  against 
directors  for  falsifying  certificate  entitled  to  full  faith  and  credit 

Habeas  corpus  Issues  from  Federal  court  to  release  from  State 
detention  one  violating  Federal  law,  p.  876. 

Approved  in  Ohio  v.  Thomas,  178  U.  S.  284,  19  S.  Ct  456^  re- 
leasing govouor  soldiers'  home,  htid  for  violation  of  State  law 
regulating  conduct  In  office;  In  re  Waite,  81  Fed.  366»  releasing 
pension  examiner,  accused  of  crime  for  act  done  in  his  line  of 
duties. 

Lrimited  In  In  re  Huse,  79  Fed.  308,  48  U.  a  App.  828,  denying 
writ  to  one  confined  in  insane  asylum,  under  State  law;  Baton 
V.  West  Virginia,  91  Fed.  766,  61  U.  S.  App.  676,  remanding  pris- 
oner complaining  of  Illegality  of  extradition;  In  re  Anderson,  94 
Fed.  493,  reviewing  authorities,  remanding  United  States  marshal 
held  for  act  done  outside  his  district 

Miscellaneous.— Lyles  v.  Hasliell,  85  S.  0.  404,  14  8.  B.  832, 
mlscited. 

184  U.  &  877-^80,  88  U  951,  IN  RE  GREBN. 

XTnlted  States. —  Presidential  electors  are  not  officers  or  agents 
9t  United  States,  p.  879. 

Approved  in  McPherson  v.  Blacker,  146  U.  S.  35,  36  L.  877,  18 
8.  Ot  10,  affirming  &  0.,  92  Mich.  390,  31  Am.  St  Rep.  596,  32  N. 
W.  473,  16  L.  R.  A  480,  sustaining  State  statute  providing  method 
•f  appointing  presidential  electors;  Todd  v.  Johnson,  99  Ky.  554, 
86  8.  W.  989,  83  L.  R.  A.  400  (see  dissenting  opinion  In  99  Ky.  566, 
86  8.  W.  998,  88  L.  R.  A.  408),  holding  presidential  electors,  State 
officers  within  provisions  as  to  unexpired  term;  United  States  v. 
Patterson,  55  Fed.  638,  generally. 

Bectkms. —  States  may  punish  illegal  voting  for  presidential 
Sectors,  %  880. 

Approved  in  Mason  v.  State,  66  Ark.  635,  18  S.  W.  829,  State 
might  punish  fraudulent  destruction  of  evidence  of  vote  for  presi- 
dential Sectors;  Todd  v.  Johnson,  99  Ky.  654,  86  S.  W.  969,  88  L. 
R.  A  400  (see  dissenting  opinion  in  99  Ky.  565,  86  S.  W.  902,  88 
Lw  R.  A.  403),  holding  presidential  electors.  State  officers  within  pro- 
vision as  to  unexpired  term. 

Blactions. —  State  indictment  including  illegal  voting  for  con- 
gressman as  well  as  presidential  electors,  is  good,  p.  880. 

184  U.  S.  881-^387,  33  L.  968,  POHL  v.  ANCHOR  BREWING  CO. 

Patent  continues  In  United  States  under  R.  S..  f  4887,  though 
foreign  patent  prematurely  lost  by  default  p.  387. 

Approved  in  Edison,  etc.,  Light  Co.  v.  Perkins,  etc..  Lamp  Co., 
42  Fed.  327,  328,  829,  holding  United  States  patent  good  for  period 
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of  extension  franted  by  foreign  gOTttnment;  OonsoUdated, 
Mm  Go.  T.  Walker,  43  Fed.  580»  581,  and  following  decision  of 
foreign  patent  office  as  to  date  of  expiration;  Bdison,  etc^  Light 
Oa  T.  United  States,  etc..  Lighting  Co.,  52  Fed.  312,  U  U.  6.  App. 
1,  loss  of  subsequently-acquired  foreign  patent  did  not  affect 
United  States  patent;  Pohl  t.  Heyman,  68  Fed.  570,  871,  lapse  of 
foreign  patent  for  non-payment  of  tax  did  not  affect  term  of 
United  States  patent;  Diamond  Match  Go.  t.  Adirondack  Match  Co.. 
95  Fed.  804,  patent  did  not  cease  with  lapse  of  foreign  patent  for 
non-payment  of  fees;  Welsbach  Light  06.  t.  A|k>Uo,  etc,  Co.,  96 
Fed.  833,  334,  835,  reviewing  cases,  lapse  of  foreign  patent  for 
non-payment  of  fees  did  not  invalidate  patent,  local,  pending. 

Distinguished  In  Huber  t.  Nelson  Mfg.  Co.,  148  U.  8.  274,  37  L. 
449,  18  S.  Ct  604,  where  foreign  patoit  was  not  In  force  when 
United  States  Issued,  latter  was  Told;  Bdlson,  «te..  Light  Co.  t. 
Electric,  etc..  Supply  Co.,  60  Fed.  403,  404,  defendant  introducing 
foreign  patent  for  shorter  term,  need  not  prove  It  not  extended; 
Bonsack  Mach.  Ca  t.  Smith,  70  Fed.  392,  393,  894,  where  local 
patent  expired  when  patentee  failed  to  exercise  option  to  renew 
f <H*elgn  patent 

184  U.  &  d8&-398,  88  L.  963,  HOWB  MACH.  OO.  T.  NATIONAL 
NE£>DLB  CO. 
Patents.—  Spedflcations  and  drawings  are  looked  to  to  Interpret 
bfot  not  to  change,  patent  claim,  p.  394. 

Approved  in  Stuts  v.  Robson,  54  Fed.  506,  patentee  could  not 
have  benefit  of  function  not  claimed;  Wheaton  v.  Norton,  70  Fed. 
842,  44  U.  S.  App.  118,  citing  cases,  complainant  coold  not  broaden 
claim  by  dropping  element  which  was  necessary  to  procure  patent; 
American  Sulphite,  etc.  Go.  v.  Howland  Falls  Polp  Co.,  80  Fed. 
405,  50  U.  fi.  App.  76^  77,  dting  cases,  construed  In  connectl<m  with 
spedflcations*  patent  wood-pulp  digester  sustained. 

Patents.— New  application  of  old  process  or  machine,  wlthovt 
sQbstantlally  distinct  result  is  not  patentable,  p.  897. 

Approved  In  following,  holding  patents  void:  Consolldsted,  etc 
Mill  Os.  V.  Walker,  188U.  &182,34U923,U&Ot295,  afflrming 
8.  C,  48  Fed.  679,  dtlng  cases,  patent  for  application  of  belt  to 
driving-mill;  Lovell  Mfg.  Co.  v.  Gary,  147  U.  S.  637,  87  L.  812,  18 
S.  Ct  477,  collecting  authorities,  patent  for  process  for  tempering 
springs;  Patent  Qothing  Ca  v.  Glover,  141  U.  S.  563,  85  U  869,  12 
8.  Ct  80^  reissued  patent  for  improvement  in  fastening  crotch  of 
pantaloons;  Campbell  v.  Bailey,  45  Fed.  565,  collecting  cases,  pat- 
ent for  Improvement  In  catch-basin  covers;  Fox  v.  Perkins,  52 
Fed.  213,  6  U.  S^  App.  200,  improvement  In  mitering  machines; 
Stuls  V.  Robson,  54  Fed.  508,  coal-washing  machine;  Gibbon  v. 
Loewer,  etc.,  Co.,  79  Fed.  827,  89  U.  &  App.  661  Improvsd  machlas 
for  sole  cutting. 
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Patesitf.— Spring  patent  No.  23,957,  for  iinproTem«nt  la  UtlM% 
to  Told  for  want  of  norelty,  p.  888L 

134  U.  a  898-401,  88  U  969,  GLENN  T.  FANT. 

AppeaL— Stipulation  for  hearing  on  agreed  statement  of  facta 
annexed,  held  not  a  reviewable  special  verdict,  p.  400. 

Approved  in  British  Qneen,  etc.,  Min.  Oo.  v.  Baker,  etc.,  Mln. 
Co.,  139  U.  8.  223,  35  U,  147,  11  S.  Ot  523,  citing  cases,  affirminf, 
when  no  exceptions  at  trial  and  finding  was  general;  Rogers  v. 
United  States,  141  U.  S.  666^  35  L.  856,  12  S.  Ot  94,  coUecting 
authorities,  refusing  to  consider  bill  of  exceptions  where  trial  was 
neither  before  jury  nor  on  agreed  statement;  Moller  v.  United 
States,  57  Fed.  495,  13  U.  S.  App.  472,  bill  of  exceptions,  pilrporting 
to  be  finding  of  facts,  but  which  is  mere  recapitulation  of  evidence, 
insufficient;  State  Nat  Bank  v.  Smith,  94  Fed.  609,  findings  which 
do  not  find  ultimate  facts  are  irregular;  Davenport  v.  Paris,  136 
U.  8.  581,  34  L.  548,  10  8.  €t  1061,  affirming  similar  casa 

134  U.  &  401-405,  33  L.  960,  HAMMOND  v.  HASTINGS. 

Corporation  may  enforce  statutory  lien  on  its  stock  for  holder's 
Indebtedness  against  innocent  transferee,  p.  403. 

Cited  in  Bank  v.  Tumbler  Co.,  172  Pa.  St.  625,  33  Atl.  748,  com- 
pany not  estopped  to  enforce  lien  by  fact  that  not  referred  to  on 
certificate;  Wright  Lumber  Ock  v.  Hlxon,  105  Wia  167,  80  N.  W. 
1111,  enforcing  lien  for  stockholder's  debt  against  alleged  bona  fldto 
purchaser.    See  57  Am.  St  Rep.  394,  monographic  notSL 

Courts. —  State  decision,  that  law  by  which  corporation  organ- 
ised is  general,  binds  Federal  courts,  p.  404. 

Cited  in  Hotchkiss  v.  Union  Nat  Bank,  68  Fed.  79,  37  U.  8.  App. 
86,  following  State  decisions  as  to  effect  of  actual  notice  of  stock 
transfer;  Masury  v.  Arkansas  Nat  Bank,  87  Fed.  382,  citing  cases, 
following  State  decision  as  to  validity  of  unrecorded  pledge  of 
stock. 

Corporate  stock  certificates  are  not  negotiable  paper  and  are 
taken  subject  to  all  equities,  p.  404. 

Cited  in  Bangor,  etc..  Power  Co.  v.  Robinson,  52  Fed.  521,  but 
bona  fide  purchaser  took  title  to  certificate  converted  through 
owner's  negligence;  National  Bank  v.  County  Bank,  97  Iowa,  211, 
66  N.  W.  156,  but  holding  transferee  took  stock  free  from  lien 
where  no  actual  notice,  and  by-laws  not  posted;  Carpenter  v. 
American,  etc..  Loan  Assn.,  54  Minn.  411,  40  Am.  8t  Rep.  348,  50 
N.  W.  97,  holding  transferees  of  converted  stock  obtained  no 
greater  tights  than  assignor;  Real  Estate  Trust  Ca  v.  Bird,  90 
Md.  247,  44  Aa  1061,  arguendo. 

Distinguished  in  dissenting  opinion  In  Hampton,  etc,  B.  R.  ft 
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Ott.  ▼.  Baak,  48&ai34,268.B.M8,  hMtng  tmMfcns 
without  knowledge  of  trust  not  bona  fide  imrchaMr. 

134  U.  &  406-417,  88  Lt  96S,  BCnaKBTKB  t.  800TT. 

Vnradiitait  eottfojencee. —  Clear  teetiniony  la  necenny  to  In- 
▼alldate  deed  to  wife  aerexal  years  before  debt  p.  40O. 

Cited  in  N^son  t.  Vanden,  99  Tenn.  232,  42  S.  W.  T,  no  pre- 
sumption  ot  frand  In  favor  of  creditcns  subsequent  to  eonTeyi 

Courts.^  State  as  well  as  Federal  decisions  on  trandnlmt 
▼ejaDces  should  be  considered,  p.  409. 

Praudulent  conTeyances.—  Deed  to  wife  good  against  later  cred- 
itors, unless  secret,  fraudulent,  or  prior  to  hazardous  business, 
p.  41L 

ApproTed  in  Thomson  ▼.  Crane,  78  Fed.  330,  reyiewing  authori- 
ties, but  holding  coDTeyance  Told  as  to  existing  obligation  ss 
guarantor;  Minzeeheimer  t.  Doolittle,  56  N.  J.  Eq.  231,  39  AtL  39S. 
setting  aside  deed  to  wife  as  in  fraud  of  subsequent  creditors; 
Neuberger  y.  Keim,  134  N.  T.  38,  31  N.  B.  269,  holding  conyeyance, 
made  before  entering  new  business,  good  against  subsequoit 
creditors. 

Vraudulent  oonveyances.— Deed  by  husband  to  wife  of  lands 
bought  by  him  from  her  means  is  yalld,  p.  415. 

Cited  In  Stanton  y.  Crane,  —  Ney.  — ,  56  Pac.  54,  cony^anoe  of 
legal  title  to  equitable  owner  not  voluntary  convey ance;  Begole  y. 
Hazzard,  81  Wis.  278,  51  N.  W.  326,  holding  beneficiary  of  void- 
able oral  trust  in  land  could  redeem  from  tax  sale 

Fraudulent  oonveyancea.— Confusion  in  dealings  between  hus- 
band and  wife  argue  against  fraud,  p.  416. 

134  U.  &  418^166,  33  L.  970,  CHICAGO,  DTC.,  BY.  v.  MINNJBSOTA. 
Oourts.— State  construction   of    State    law  concludes   Supreme 
Court;  e  g.,  law  giving  jurisdiction,  p.  462. 

Approved  in  Illinois  Cent  R.  R.  v.  Illinois,  163  U.  S.  152,  41  U 
HI,  16  S.  Ot  1100,  in  passing  on  constitutionality  of  statute  requir- 
ing trains  to  stop  at  certain  stations;  Missouri  Pac.  Ry.  v.  Nebraska, 
164  U.  8.  414,  41  L.  494,  17  S.  Ct  134,  as  to  erection  ot  grain  rie- 
vators  on  railroad's  property;  Southern  Pac.  Co.  v.  Railroad 
Oommrs.,  78  Fed.  260,  adopting  legislature's  construction  of  term 
•*  company.** 

Constitutional  law.— Railroad's  charter  right  to  fix  rates  is  sub- 
ject to  change  unless  clearly  stipulated  ccmtra,  p.  466. 

Approved  in  Griffin  v.  Goldsboro  Water  Co.,  122  N.  C.  210.  30 
S.  E.  320,  41  L.  R.  A.  212,  holding  water  rate  authorized  by  charter 
not  binding  on  customer,  when  unreasonable  or  discriminating;  At- 
tomey-Oeneral  y.  Old  Colony  R.  R.,  160  Mass.  87,  35  N.  E.  256. 
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21  L.  R.  A.  118,  statute  requiring  acceptance  of  tldUta  lasaed  Iff 
ether  roads,  Inyalid. 

Constitutional  law.—  Mere  grant  of  railroad  charter  right  to  reg«> 
late  rates  does  not  exclude  State  regulation,  ^  45S. 

AOTTored  In  State  t.  Edwards,  86  Me.  106,  41  Aul  St  Sep.  681, 
2l9AaM8,25L.B.A.506,  heading  State  may  regulate  tolls  to  be 
charged  at  public  grlst-mlU;  Oottlng  t.  Kansas  City  Stock-Yard  Co., 
79  Fed.  682,  holding  stock-yards  company  subject  to  goremmental 
control  as  to  rates;  Wellman  y.  Chicago,  etc.,  By.,  83  Mich.  611« 
47  N.  W.  494,  sustaining  amendment  fixing  maximum  passenger 
rates;  State  ex  r^  t.  Brass,  2  N.  Dak.  500,  501,  52  N.  W.  414^ 
415,  charges  for  use  of  public  warehouses  within  leglslatlTe  con- 
trol; Stlmson  T.  Booming  Co.,  100  Mich.  850,  59  N.  W.  143,  obiter. 
Railroad  Commrs.  t.  Grocer  Co.,  53  Kan.  212,  85  Pac.  219,  arguendo^ 

Carriers.— State  law  making  railroad  commission's  rates  conclu- 
sively reasonable,  without  Judicial  bearing.  Is  void,  p.  457. 

Approved  In  Minneapolis  Ry.  t.  Minnesota,  134  U.  a  469,  481,  482, 
83  L.  987,  991,  10  S.  Ct  473,  477,  holding  same  statute  Inyalid  oo 
authority  of  principal  case;  St.  Louis,  etc,  Ry.  y.  GUI  156  U.  S.  658, 
39  L.  570,  15  S.  Ct  488,  but  holding  evidence  Insufficient  to  bold 
rate  unreasonable;  Coylngton,  etc.,  Co.  y.  Sandford,  164  U.  S.  592, 
41  L.  565,  17  S.  Ct  204,  citing  cases,  rule  applied  to  turnpike  com- 
pany; Smyth  y.  Ames,  169  U.  S.  523,  42  L.  841,  18  S.  Ct  425,  re- 
ylewing  authorities,  restraining  enforcement  of  Nebraska  act  of 
1893;  Interstate  Commerce  Commission  y.  Baltimore,  etc.,  Ry.,  43 
Fed.  42,  refusing  to  enjoin  sale  of  party-rate  tickets;  Mercantile 
Trust  Co.  y.  Texas  &  Pac.  Ry.,  51  Fed.  533,  540,  542,  enjoining  en- 
forcement of  Texas  railroad  commission  act  of  1891;  Cley eland,  etc. 
Coke  Co.  y.  Cleyeland,  71  Fed.  614,  ordinance  fixing  gas  rates  at 
less  than  cost  of  production,  yold;  New  Memphis  Gas,  etc,  Co.  y. 
Memphis,  72  Fed.  955,  granting  preliminary  Injunction,  on  company 
giving  bond;  Atlantic,  etc.,  R.  R.  y.  United  States,  76  Fed.  192,  re> 
viewing  authorities,  holding  government  did  not  limit  its  right  to  fix 
reasonable  rates;  Railroad  &  Telephone  Cos.  y.  Board  of  Equalizers, 
85  Fed.  314,  granting  Injunction  against  unequal  taxation;  Des 
Moines  v.  Water-Works  Co..  95  Iowa,  363,  64  N.  W.  274,  but  holding 
dty  had  power  to  fix  reasonable  water  rate;  State  y.  Kansas  Cent 
R.  R.,  47  Kan.  506,  28  Pac.  211,  holding  commission's  recommenda- 
tion for  railroad  repairs,  etc.,  not  conclusive  on  court;  State  y. 
Sioux  City,  etc.,  R.  R.,  46  Neb.  603,  694.  697.  65  N.  W.  769,  770,  81 
L.  R.  A.  52.  53.  reviewing  authorities,  statute  arbitrarily  fixing 
same  price  for  long  and  short  haul  between  same  points,  invalid; 
Forster  v.  Scott,  136  N.  Y.  584.  32  N.  B.  977,  18  L.  R.  A.  547.  and  n., 
statute  making  filing  of  map  constitute  lien  on  property  to  be  used 
as  street.  Invalid;  Priewe  y.  Wisconsin,  etc,  Cow,  06  Wis.  552,  67 
N.  W.  922,  88  L.  R.  A.  662,  statute  authorising  drainage  of  lake, 
without  notice  to  riparian  owners,  invalid:  Southern  Pac.  Ca  y. 
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clttaeBBh^:  Southern  Pftc  Oo.  t.  Railroad  Gommn.,  78  Fed.  848, 
oBtortainlBf  bID  to  restrain  enforcement  of  grain  rates  fixed  t^ 
oommlSBlon;  Otoreland  City  Ry.  t.  Cleveland,  04  FeA.  886,  enjoining 
enforcement  of  rates  fixed  In  rlolatlon  of  contract 

Gbrriera.— Decision  of  majority  practically  overrules  Munn  ▼. 
minols,  per  Bradley,  J^  dissenting,  p.  461. 

Denied  in  Bndd  ▼.  New  York,  143  U.  8.  538,  36  L.  253,  12  &  Ot 
474,  exi^alnlng  principal  case,  sustaining  statute  fixing  maximum 
sterator  charges. 

184  n.  S.  167-482,  88  L.  985,  M1NNBAPOLI8  RY.  T.  MINNBSOTA. 
Ossriers.— Law  authorizing  commission  to  fix  railroad  rates  and 
making  them  conclusirely  reasonable,  is  Told,  p.  481. 

Cited  in  Railway  Oo.  r.  Gill,  54  Ark.  112,  15  8.  W.  21,  obiter;  dis- 
senting (^nlon  in  Mallory  t.  La  Oosse,  etc.,  Co.,  80  Wis.  186,  48 
N.  W.  1076,  arguendo.    See  note  in  15  Am.  St  R^.  490. 

184  U.  8.  483-188,  33  U  1007,  UNITED  8TATE8  T.  JONE8. 

ITiiited  States  commissioner  is  entitled  to  per  diem  compensation 
for  decision  on  motion  for  bail  and  continuance,  p.  487. 

Approved  In  United  States  v.  Brwln,  147  U.  8.  686,  87  U  332,  18  & 
Ot  444,  district  attorney  entitled  to  fees  for  attendance  before  com- 
missioner, though  before  court  same  day;  Marvin  t.  United  States, 
44  Fed.  408,  eommissloo  entitled  to  per  diem  as  such,  though  serving 
as  clerk  same  days;  Bird  v.  United  States,  45  Fed.  Ill,  allowing 
per  diem  to  United  States  attorney^  for  attendance  on  examination 
of  poor  convicts  api^ying  for  discharge;  Kinney  v.  United  States,  54 
Fed.  316,  marshal  entitled  to  per  diem  for  attendance  on  motion  for 
bail;  Hlrschbeck  v.  United  States,  63  Fed.  050.  allowing  fees  for 
drawing  recognizances,  by  folio,  where  not  shown  prolix;  Harmon 
T.  United  States,  43  Fed.  567,  marshal's  fees  allowed  on  examina- 
tion of  poor  convict  applying  for  discharge;  United  States  v. 
Bwtaig.  140  U.  8. 150,  35  L.  391,  11  8.  Ct  746,  obiter,  holding  similar 
items  allowable;  United  States  v.  McMahon,  65  Fed.  970,  26  U.  8. 
App.  687,  arguendo. 

Distinguished  in  United  States  v.  Rand,  53  Fed.  851,  5  U.  8. 
App.  280,  affirming  S.  C,  48  Fed.  359,  allowing  fees  for  recognizances 
from  day  to  day;  United  States  v.  Patterson,  150  U.  8.  66,  68,  37  L. 
1000,  14  8.  Ct.  20,  21,  no  fees  for  services  performed  before  filing 
complaint  and  arrest 

United  States  commissioners.— Approval  of  account  by  Circuit 
Oourt  under  act  of  1875  is  prima  facie  correct,  p.  488. 

Approved  in  United  States  v.  Swing,  140  U.  8.  144,  85  L.  389» 
11  8.  Ct  743,  and  Puleston  v.  United  States,  88  Fed.  977,  both 
holding  similarly;  United  States  v.  Pointer,  140  U.  8.  163,  35  U 
896,  11  8.  Ct  753,  approval  conciusive  as  to  item,  approval  of  whicb 
was  discretionary;  United  States  v.  Barber.  140  U.  8.  170.  85  L. 
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880,  U  8.  Ot  762»  anproral  oondnBlTe,  as  to  item  eorerlnf  act 
within  dliicritlon  of  eommiesioner;  United  States  t.  Harmon*  147 
U.  8.  282,  87  L.  169,  18  S.  Ct  883,  holding  mistake  not  dearlj 
shown;  United  States  t.  Allred,  165  U.  S.  696,  89  L.  276,  15  8.  Ct 
283,  items  in  qnestlcm,  approTed  by  coort,  properly  allowed  in 
Court  of  Claims;  United  States  t.  Morgan,  172  U.  S.  645,  19  S.  Ct. 
882,  affirmed  on  authority  of  principal  case;  Taylor  t.  United 
States,  45  Fed.  542,  Judgment  for  clerk's  fees  in  accordance  with 
account  allowed;  Kinney  t.  United  States,  54  Fed.  815,  rule  applied 
in  suit  tor  marshal's  fees.  Limited  in  McMullen  t.  United  States, 
146  U.  8.  862,  86  L.  1008,  18  8.  Ct  128,  not  conclusire  as  to  fees 
allowed  for  attendance  when  court  not  in  session;  South  worth  t. 
United  States,  151  U.  S.  183,  88  L.  120,  14  S.  Ct  276,  refusal  of 
Circuit  Court  to  appear  no  bar  to  suit  in  Court  of  Claims;  Den- 
nison  T.  United  States,  168  U.  S.  248,  249,  42  L.  454,  18  8.  Ct  5a 
court's  approral  in  matters  of  discretion  not  conclusire  where  al- 
lowance plainly  unnecessary;  Hallett  t.  United  States,  68  Fed.  828, 
collecting  cases,  approral  in  matter  of  discretion  not  concluslTe 
where  acts  were  clearly  unauthorised. 

184   U.   S.   488-494,   88   L.   991«    IN    RO   LOUISVII^B   UNDBR- 
WRITERS. 
j&dmiralty.— Libel  In  personam  is  maintainable  if  monition  can 
be  served  or  attachment  made,  p.  490. 

Admiralty.— 24  Stat  552,  prohibiting  suit  outside  district  where 
defendant  Ures,  does  not  apply  in  admiralty,  p.  491. 

Approved  in  Logan  t.  United  States,  144  U.  8.  801,  86  L.  442,  12 
8.  Ct  629,  ccMistruing  *'  trials  at  conmion  law,"  in  12  Stat  588;  In  re 
Hohorst  150  U.  8.  661,  662,  87  L.  1214,  1215,  14  8.  Ct  224,  225, 
holding  24  Stat  552,  not  api^lcable  to  Infringement  suit  against 
alien;  Slocum  t.  Western  Assur.  Co.,  42  Fed.  236,  stipulation  for 
Jurlsdicti<m  of  foreign  court  in  insurance  policy  issued  abroad,  held 
Invalid;  United  States  v.  Southern  Pac.  R.  R.,  63  Fed.  485,  holding 
might  be  service  by  publication  in  suit  to  quiet  title;  Van  Patten 
V.  Chicago,  etc,  R.  R.,  74  Fed.  987,  24  Stat.  552,  did  not  apply  to 
case  where  Federal  court  given  exclusive  Jurisdiction;  King  v.  Mc- 
Lean Asylum,  64  Fed.  334,  21  U.  S.  App.  481,  26  L.  R.  A.  785, 
arguendo;  The  Willamette,  70  Fed.  877,  44  U.  8.  App.  26,  81  L.  R.  A. 
718,  obiter.  • 

Limited  in  Shaw  v.  Quincy  Biin.  Co.,  145  U.  S.  453,  38  L.  773, 
12  S.  Ct  988,  and  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  208, 
86  L.  945,  18  S.  C.  46,  Circuit  Court  had  not  Jurisdiction  of  blU 
against  corporation  not  inhabitant  of,  but  doing  business  in,  dis- 
trict; "nie  L.  B.  X.,  88  Fed.  298,  dismissing  libel  where  libeller  was 
Inhabitant  of  diifer^it  division  of  district;  Union  Switch,  etc^  Co. 
V.  Hall  Signal  Co.,  65  Fed.  626,  627,  but  24  Stat  552,  appUes  to  Ib- 
frlngement  suit  against  non-resident  not  alleft. 


IM  U.  8. 404-IS27  Notes  on  U.  8.  Reports. 

Adadrsltsr*—  8erTlce  of  monitioii  on  libenoo^s  sisnt  iwilgnifisd  §mt 
that  pnrpose  under  Lonlsiana  law.  Is  good*  p.  408. 

Olted  In  Van  Dresser  t.  Oregon  By.,  etc.  Go.,  48  FML  806^  ts 
senrlce  of  summons  on  foreign  corporation  bf,  agent 

Admiralty.— Libel  In  personam  against  foreign  corporatleB  may 
be  served  <m  local  agent  for  tbat  pnrposs,  p.  488. 

184  U.  S.  494-499,  38  U  1004,  HATHAWAY  y.  FIBST  NAT.  BANK. 
AppeaL— Gircnit  Oonrt  findings  are  not  rerlewable  on  error  If 
any  evidence  In  support  of  them,  p.  498. 

Approred  in  Skinner  t.  Franklin  County,  58  Fed.  784,  0  U.  8. 
App.  678,  dismissing  appeal,  where  no  other  question;  Dooley  t. 
Pease,  88  Fed.  448,  60  U.  S.  App.  251,  citing  cases,  finding  on  mixed 
que6ti<m  of  law  and  fact  not  reviewable;  Lynch  v.  Grayson,  5  N. 
Hex.  609,  25  Pac.  998,  no  reversal  for  admission  of  irrelevant  testi- 
mony, where  it  appeared  court  did  not  rely  upon  It;  Merrill  v. 
Floyd,  50  Fed.  850,  5  U.  S.  App.  90,  obiter. 

TriaL—  Court  need  not  find  immaterial  facts  or  those  Inddent  to 
ultimate  facts  found,  p.  499. 

184  V.  B.  500-614,  33  L.  998,  BLWEI/L  v.  FOSDICK. 

Kortg^ge  bondholders*  trustee  authorized  to  enforce  debt  at  r»- 
quest  of  majority,  binds  all  by  releasing  right  of  appeal,  p.  612. 

Approved  in  Biills  v.  Oreen,  159  U.  &  654,  40  L.  294,  16  8.  Ot 
133,  citing  cases,  dismissing  appeal  where  event  happened  making 
rtiief  impossible;  Farmers*  Loan,  etc.  Go.  v.  Kansas  City,  etc,  B. 
B.,  63  Fed.  186,  acts  of  trustee  In  foreclosure  proceedings  bound 
bondholders,  where  he  acted  in  good  faith;  FoUitE  v.  Farmers'  Loan, 
etc,  Co.,  63  Fed.  212,  bondholders  bound  by  decree  where  trustee 
was  defoidant. 

AppeaL—  Belease  of  errors,  though  not  In  record,  may  be  brought 
before  court  by  certified  copy,  p.  613. 

Approved  in  Aiken  v.  Smith,  64  Fed.  896,  8  IT.  8.  App.  446,  dis- 
missing appeal  as  to  those  not  parties  or  privies  to  Judgment;  Bolen 
V.  Gumby,  53  Ark.  616,  14  8.  W.  927,  and  Bhrman  v.  Astoria  Hy^ 
26  Or.  879,  38  Pac  306,  citing  cases,  dismissing  appeal  on  extrinsic 
evidence  of  waiver. 

IM  U.  8.  614-616,  38  L.  1006,  SMALL  v.  NOBTHKBN-PAO.  B,  R. 

AppeaL— Becord  not  filed  at  succeeding  term,  appeal  lapses  as 
though  never  taken,  p.  616. 

Cited  In  Stevens  v.  Clark,  62  Fed.  824,  18  IT.  8.  App.  684,  dis- 
missing appeal,  though  reauirement  attempted  to  be  waived. 

184  U.  8.  615^-687,  83  L.  994,  HILL  v.  MBBCHANT8'  IN8.  OD. 

Corporations.—  Law  allowing  execution  against  unpaid  stock 
scriptions  by  unsatisfied  Judgment  creditor.  Is  vaUd,  p.  825, 
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Oorporatioiifl.—  Stockbolder  Is  not  entitled  to  poy  his  demsnd  not* 
for  unpaid  sntacrlption,  In  Installments,  p.  526. 

Api«oiTed  In  Orofoot  t.  Thatcher,  79  Utah,  220,  T6  Am.  BL  Bep. 
788,  S7  Fac  176,  no  causo  ct  action  on  mch  note  arose  till  demand 
Biadia 

Oonstltntional  law.— Remedy  may  be  ehanged  If  contract  obll- 
cation  la  not  impaired,  p.  627. 

1M  V.  8.  627-680,  88  L.  1002,  WHITTBMORB  T.  AJiOSKBAO 
NAT.  BANK. 

AppeaL—  Supreme  Ckmrt  has  iqi^pellate  jurisdiction  to  determino 
whether  Circuit  Court  had  jurisdiction,  p.  629. 

Cited  in  Nashua,  etc.,  R.  R.  t.  Boston,  etc,  R.  B.,  61  Fed.  981, 
6  U.  S.  App.  97,  denying  motion  to  dismiss. 

Coorta.-- Circuit  Court  has  not  jurisdiction  of  suit  against  nar 
tional  bank  by  those  of  same  district,  p.  629. 

Approved  in  Bx  parte  Jones,  164  U.  8.  698,  41  L.  602,  17  6.  Ct  223, 
jurisdiction  depending  on  dlTerse  dtizensliip  no  appeal.  In  suit 
against  national  bank,  from  Circuit  Court  of  Appeals;  In  re  Ohet- 
wood,  166  XT.  S.  467,  41  L.  787,  17  8.  Ct.  891,  suit  against  national 
banlc  property  brought  In  State  court;  Manufacturers'  Nat.  Bank  t. 
Hall,  86  Me.  110,  29  Ati.  958.  national  bank  bound  by  State  courts 
adjudication  of  Insolvency;  Davis  v.  Vernon  Shell-Road  Oo.,  108  Ga. 
492,  29  8.  B.  476,  generally. 

Limited  in  Petri  v.  Commercial  Bank,  142  U.  8.  649,  86  L.  1146, 
12  6.  Ot  826.  Circuit  Court  has  jurisdiction  of  suit  by  national 
bank  where  citizenship  diverse;  Bowles  t.  First  Nat.  Bank,  46  Fed. 
618,  suit  against  receiver  of  national  bank,  to  reach  assets,  properly 
removed;  Walker  v.  Windsor  Bank,  66  Fed.  80,  6  U.  S.  App.  428, 
holding  suit  by  bank  on  cashier's  bond  within  Federal  jurisdiction. 

National  bank  stockholder's  action  for  embezzlement  of  director 
Is  not  within  jurisdiction  granted  by  R.  a.  If  6209,  6239,  p.  630. 

134  U.  a  580-686.  88  L.  1021,  BROWN  T.  I^AKB  SUPBRIOR 
IRON  OO. 

Oorporation  acquiescing  nine  months  in  receivership  of  its  af- 
fairs cannot  then  allege  adequate  remedy  at  law,  p.  684. 

Cited  in  Park  v.  New  York,  etc.,  R.  R.,  70  Fed.  642,  holding  court 
had  jurisdiction  to  appoint  receiver  in  suit  to  enforce  lien  <m  earn- 
ings, etc.;  Olmstead  v.  Distilling,  etc.,  Co.,  78  Fed.  48,  appoint- 
ment of  receiver,  not  objected  to,  not  to  be  questioned  collaterally: 
Temple  v.  Olasgow,  SO  Fed.  446,  42  U.  S.  App.  417,  jurisdictional 
objection  to  appointment  of  receiver  came  too  late  on  appeaL 

Equity  rule,  that  he  who  seeks  must  do  equity, 'applies  also  to 
defendants,  p.  636. 

Cited  in  Book  v.  Justice  Mln.  Col,  68  Fed.  832,  complainant  hav- 
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Inf  lost  on  his  bin,  could  not  then  asswt  It  in  sctten  at  law;  Leri  t. 
E^ans,  57  Fed.  681,  18  U.  S.  App.  283,  after  submitting  to  Juris- 
diction, defendant  could  not  claim  plaintiff  had  remedy  at  law. 

Appellate  court  has  discretion  to  entertain  objection,  first  made 
there,  that  adequate  remedy  at  law,  p.  53tt. 

Approved  In  Tyler  t.  Sarage,  143  U.  S.  97,  36  Lu  88^  12  B.  Gt 
346,  rerlewing  authorities,  objection  In  Supreme  Ooort  Iso  late 
where  subject-matt^  was  one  for  equity;  Hollins  t.  Bilerfteld,  etc. 
Iron  €o.,  100  U.  8.  881,  87  L.  1115,  14  8.  Ot  129,  apprortag  dls> 
missal  wh^e  objection  taken  in  time;  Psrego  t.  Dodge,  168  U.  6. 
164,  41  L.  116,  16  a  Ot  973,  holding  plaintiff  could  not  raise  t^ 
objection  for  ilrst  time  on  appeal;  Preteca  ▼.  Maxwell  Land,  etc, 
Ck>.,  50  Fed.  677,  4  U.  8.  App.  326,  resolring  doubt  In  fSTor  sT 
equitable  Jurisdiction  when  objection  not  laiaed  below;  Lerl  t. 
Evans,  57  Fed.  681,  18  U.  8.  App.  293,  after  submitting  to  Juris- 
diction, defendant  could  not  claim  plaintiff  had  remedy  at  law; 
Book  T.  Justice  Min.  Go.,  58  Fed.  831,  reriewhig  cases,  after  loalag 
case,  complainant  could  not  raise  the  objection  that  it  was  suit  at 
law;  Western  Electric  Go.  t.  Beedy,  66  Fed.  164,  refusing  to  set 
aside  decree  by  default;  Waite  t.  O'Neil,  72  Fed.  868,  glTlng  legal 
altematiye  relief  asked  where  obJecti<m  taken  first  at  final  hearing; 
Temple  t.  Glasgow,  80  Fed.  445,  42  U.  8.  App.  417,  Jurisdictional 
objection  to  appointment  of  receirer  came  too  late  on  appeal: 
Wat^loo  Min.  Go.  ▼.  Doe,  82  Fed.  40,  48  U.  8.  App.  419.  objectleo 
that  legal  title  had  not  been  determined  came  too  late  on  appeal; 
Lone  Jack  Mlik  Go.  t.  Megginson,  82  Fed.  91,  48  U^  &  Appi  4il, 
objection  that  complainant  out  of  possession  walTsd  when  first 
raised  on  appeal;  Farmers'  Loan,  etc..  Go.  t.  Gentralla,  etc,  R.  R., 
96  Fed.  642,  holding  Jurisdiction  to  appoint  recetrer  did  not  binge 
on  technical  fullness  of  aTaments;  Whitney  t.  HanoT^  Nat  Bank, 
71  Miss.  1020,  16  So.  36k  refusing  to  reyerse  for  mistake  In  Juris- 
diction between  equity  and  law;  Waddingham  t.  Robledo,  6  N. 
Mex.  375,  28  Pac.  672,  arguendo. 

Distinguished  In  Allen  t.  Pullman's,  etc..  Oar  Go.,  109  U.  8.  662, 
85  L.  306,  11  8.  Gt  683,  citing  cases,  but  rerersing  where  case  was 
not  one  tor  equity;  Hoey  t.  Goleman,  46  Fed.  223,  dismissing  bm. 
though  objection  not  taken  by  plea,  demurrer  or  answer  where 
plain,  etc,  remedy  at  law;  LeadvUle  Goal  Go.  t.  McG^ssfy,  141 
U.  8.  476,  36  L.  825,  12  &  Gt  28,  cited  hlstoHcally. 

134  U.  8.  587-647,  38  L.  1008,  WHBRLBR  T.  GliOTD. 

Appeal  will  only  be  allowed  defendants  In  suH  for  JelBt  rlslM 
where  separate  allowance  exceeded  |5,000,  p.  546. 

AppeaL — Distinct  decrees  against  dlsthict  parties  canneC  be 
joUied  to  giTe  appellate  Jurisdiction,  p^  647. 

Net  cttaO. 
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IM  U.  &  M7-«9,  88  U  lOie,  LITTI^  t.  BOWBSUS. 

Taxation. —  Payment  before  anit  under  law  glTlnc  rl^it  la  saB 
for  non-pajment  la  not  inyolantary,  p.  664. 

ated  in  Granniss  t.  Cherokee  Twpw,  47  Fed.  429,  to  payment  of 
invalid  interest  coupons;  Hopkina  t.  Butte,  16  Mont  108,  40  Pae. 
172,  written  protest  did  not  render  payment  of  sewer  assessment 
involnntary;  Bradley  t.  Laconia,  66  N.  H.  270,  20  Atl.  332,  citing 
cases,  taxes  paid  under  belief  tbat  they  were  legal  not  recovered. 

Appeal  dismissed  where  affidavita  showed  taxea  in  suit  were 
voluntarily  paid,  p.  666. 

Approved  in  Singer  Mfg.  Go.  v.  Wright,  141  U.  8.  700,  86  L.  007, 
12  S.  Ct  104,  dismissing  appeal  in  suit  to  enjoin  collection  of  taxes, 
payment  having  been  made;  California  v.  San  Pablo  R.  B.,  149  U. 
S.  814,  37  L.  749,  13  S.  Ct  878,  citing  cases,  dismissing  writ  of  error 
when  appellee  tendered  payment  of  amount  claimed;  Mills  v. 
Green,  159  U.  8.  664,  40  L.  294,  16  S.  Ct  133,  reviewing  authorities, 
dismissing  appeal  where  election  at  which  appellant  sought  to  vote 
had  been  held;  AUen  v.  Georgia,  166  U.  8.  140,  41  I/.  960,  17  8.  Ct. 
626,  where,  pending  appeal,  appellant  broke  jail  and  became  fugi- 
tive; Kimball  v.  Kimball,  174  U.  S.  162,  19  S.  Ct.  641,  where,  pend- 
ing appeal  from  dismissal  of  petition  for  letters  of  administration, 
will  was  proved;  Arnold  v.  Woolsey,  64  Fed.  269,  12  U.  S.  App. 
167,  where,  by  sale.  Interests  of  parties  became  united  in  one  per- 
aon;  Tomboy  Gold  Min.  Co.  t.  Brown,  74  Fed.  12,  36  U.  8.  App. 
680,  where  tax  paid,  pending  appeal  in  suit  to  set  aside  tax  sale; 
Lockwood  V.  Wickea,  75  Fed.  128,  86  U.  8.  App.  821,  where,  pending 
appeal  from  injunction  against  infringement  patent  expired; 
Beardsley  v.  Beardsley,  86  Fed.  22,  56  U.  8.  App.  448,  but  holding 
tender  in  question,  pending  appeal,  was  bad;  In  re  Kseppler,  7  N. 
Dak.  809,  75  N.  W.  253,  collecting  authorities,  where  voluntary 
insolvency  proceedings  begun,  pending  appeal  in  involuntary; 
School  Dist  T.  Crowell,  33  Or.  13,  52  Pac.  694,  where,  pending 
appeal  from  order  granting  mandamua,  the  act  was  performed  as 
required;  Franklin  v.  Peers,  95  Va.  604,  29  S.  E.  822,  where,  by 
extrinsic  evidence,  shown  that  controversy  settled  by  another  pro- 
ceeding; State  V.  Wickersham,  16  Wash.  162,  47  Pac.  421,  where, 
pending  appeal  from  refusal  to  oust  one  in  office,  his  holding  be- 
came legal;  Hice  v.  Orr,  16  Wash.  164,  47  Pac  424,  where  pending 
appeal  from  denial  of  mandamus,  act  was  performed;  Hogan  t. 
La  Crosse,  104  Wis.  107,  80  N.  W.  105,  where,  before  appeal  pef^ 
fected,  respondent  consented  to  have  Judgment  vacated. 

AppeaL — Point  that  no  real  controversy  exists  may  be  taken 
any  time;  laches  is  no  defense,  p.  568. 

Cited  in  KimbaU  v.  Kimball,  174  U.  S.  168,  19  8.  Ct  641,  where 
appellant  denied  letters  of  administration,  and,  pending  appeal, 
win  proved. 
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iM  u.  &  tm-cfn,  m  i^  1012,  mendbnhaU/  t.  uaul. 

Apynfllato  Jvrisdlctloii  does  not  d^^end  on  dtation,  whUk  umj 
be  tesued  wlien  case  docketed,  pw  507. 

Cnted  In  Railroad  Blquipment  Go.  t.  Southern  Bj.,  82  Fed.  CMi, 
bot  refnslnc  to  proceed  with  appeal  until  citation  served. 

Appeal  unnecessary  from  sustaining  of  demurrer  and  dlsmlsMd 
as  to  one  defendant,  until  whole  case  determined,  p.  668. 

Cited  in  Bank  of  Rondout  t.  Smith,  156  U.  6.  884,  89  U  442,  10 
8.  Ct  360,  dismissing  appeal  taken  from  order  sustaining  demurrer 
and  dismissing  bill  as  to  one  defendant 

Hortgagor  and  adyerse  subsequent  interests  may  ^  Joined  by 
mortgagee  in  one  suit,  p.  668. 

Approved  in  Cohen  t.  Solomon,  66  Fed.  412,  reTiewlng  authori- 
ties, where  subsequently-acquired  tax  title  litigated  in  foreclosure 
suit;  Allison  t.  Corson,  88  Fed.  585,  60  U.  S.  App.  803,  holder  of 
tax  certificate  concluded  by  failure  to  set  it  up  in  foreclosure  suit 
where  he  was  defendant;  Appleton  Water- Works  Co.  t.  Central 
Trust  Co.,  08  Fed.  290  where  tliird  party,  by  collusion  with  mort- 
gagor, held  property  under  tax  title.  See  68  Am.  St  Rep.  860,  mono- 
graphic note. 

Limited  iu  WUliams  t.  Cooper,  124  OaL  669,  670,  57  Pac  5TS, 
holding  claimant  of  paramount  tax  title  not  necessary  party  to 
foreclosure. 

Taxation. —  Rule  requiring  tender  to  annul  tax  deed  does  not 
apply  to  scheme  to  defraud  mortgagee,  p.  669. 

Set-off  may  be  allowed  mortgagor  of  judgments  elsewhere  por^ 
chased  against  non-resident  mortgagee,  p.  571. 

184  U.  S.  572-593,  88  L.  1038,  LBB  T.  SIMPSON. 

Wills. —  Court  should  put  itself  in  testator's  position  to  dlscoTer 
intent  p.  587. 

Husband  and  wife. —  Wife  may  execute  power  of  appointment 
In  husband's  favor,  though  without  testamentary  capacity,  p.  589. 

Will  of  all  property  is  execution  of  power  of  appointment  where 
property  not  held  under  power  insignificant  p.  589. 

Glted  in  Smith  y.  Mdntire,  88  Fed.  462,  where  deeds  held  to  hare 
been  In  execution  of  power,  though  will  not  referred  to;  BuUerdick 
T.  Wright  148  Ind.  485,  47  N.  B.  938,  collecting  authorities,  ex- 
pressions of  will  showed  donee's  intention  to  execute  power. 

Limited  in  Machir  y.  Funk,  90  Va.  287,  18  S.  B.  199,  where  by 
statute  there  was  sufficient  appointment  under  power,  by  bequest 

Tower. —  Intent  to  execute  must  be  clear,  and,  if  doubtful,  there 
is  no  execution,  p.  590. 
Approved  in  Smith  y.  Mclntire,  83  Fed.  462,  deeds  held  to  have 
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been  In  execntkm  of  power,  though  will  not  referred  to;  Iforffew 
T.  San  FrandBCO,  etc,  R.  R.,  107  CaL  000,  40  Pac.  816,  dtlng  cases, 
where  deed  bj  executrix,  with  power  of  sale,  held  in  execution  of 
same;  Bullerdick  ▼.  Wright,  148  Ind.  484,  47  N.  B.  883,  collecting 
authorities,  holding  will  showed  testatrix's  intention  to  execute 
power;  Arlington  State  Bank  v.  Paulsen,  57  Neb.  744,  78  N.  W. 
312,  holding  it  question  of  intention  and  setting  aside  conTeyance; 
Mason  ▼.  Wheeler,  19  R.  L  23,  61  Am.  St,  Rep.  786,  81  AtL  427, 
residuary  clause  did  not  so  operate  where  other  property  was  un- 
disposed of;  dissenting  opinion  in  Burkett  ▼.  Whlttemore,  86  8.  O. 
438,  15  8.  B.  619,  majority  holding  power  executed  by  will  made 
before  existence  of  power. 

Powers. —  Intent  to  execute  may  appear  from  reference  to  it  ot 
its  subject,  or  if  instrument  otherwise  ineffectual,  p.  500. 

Cited  in  Mason  y.  Wheeler,  19  R.  L  23,  61  Am.  St  Rep.  736,  31 
Atl.  427,  residuary  clause  did  not  so  operate  where  there  was  other 
property,  undisposed  of;  Toung  y.  Insurance  Oa,  101  Tenn.  315,  47 
8.  W.  420,  warranty  deed,  referring  to  will  as  source  of  title,  held 
sufficient  execution  of  power. 

Will  of  property  tx>  which  in  anywise  entitled,  coyers  that  held 
In  limited  right  under  another's  will,  p.  593. 

134  U.  8.  694-607,  38  U  1025,  HOME  INS.  OO  y.  NBW  YORK. 

Tazatiom. —  Federal  bonds  or  obligations  may  not  be  taxed  by 
States,  p.  598. 

Taxation  of  franchise  proportioned  to  capital'  stock  need  not 
eliminate  part  of  stock  inyested  in  Federal  bonds,  p.  509. 

Approyed  in  Maine  y.  Grand  Trunk  R.  Ckx,  142  U.  8w  229,  35  L. 
996,  12  8.  Ot  122,  sustaining  excise  tax  on  railroad  doing  business 
in  State;  Pollock  y.  Farmers'  Loan,  etc.,  Co.,  157  U.  8.  576,  39  L. 
817,  15  8.  Ot  688,  holding  income  tax  of  18H  inyalid;  New  York 
y.  Roberts,  171  U.  8.  664,  19  8.  Gt  60^  Southern,  etc..  Oil  Co.  y. 
Wemple,  44  Fed,  25,  People  y.  Wemple,  131  N,  Y.  71.  27  Am,  St 
Rep.  546,  29  N.  B.  1003,  all  collecting  authorities,  where  part  of 
capital  inyested  In  goods  imported  and  in  original  packages;  Os- 
borne y.  State,  33  Fla.  182,  39  Am.  St  Rep.  Ill,  14  So.  594.  25  U 
R.  A.  127,  sustaining  uniform  license  tax  on  all  express  companies; 
Honduras  Co.  y.  Board  of  Assessors,  54  N.  J.  I/.  283,  23  Atl.  670, 
sustaining  franchise  tax  on  domestic  corporations  engaged  in  for- 
eign commerce;  State  y.  Assessors,  61  N.  J.  L.  463,  39  Atl.  639, 
where  part  capital  inyested  in  letters-patent;  People  y.  Roberts, 
158  N.  Y.  167,  52  N.  B.  1104,  sustaining  tax  on  capital  of  corpora- 
tion manufacturing  goods,  part  of  which  sold  out  of  State. 

Distinguished  in  People  y.  Wemple,  138  N.  Y.  8,  33  N.  B.  721, 
foreign  corporation  having  mere  terminal  in  State,  and  in  inter 
state  commerce  exdusiyely,  not  subject  to  franchise  tax. 
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Tazatle&  ttf  ''corporate  franchise**  means  that  of  being  a 
poratlon,  not  prlTlleges  acquired  thereunder,  p.  509. 

AppiOTed  in  Ashley  v.  Ryan,  158  U.  &  442,  445,  38  L.  777,  71i; 
14  &  Ct  80e»  868,  reviewing  authorities,  sustaining  statute  re- 
quiring payment  of  fee  for  filing  agreement  of  consolidation; 
Ho<^>er  T.  California,  155  U.  S.  652,  88  L.  209,  15  S.  Ct  209,  ccd- 
lecting  authorities,  sustaining  statute  imposing  conditions  prece^ 
dent  to  writing  insurance  In  State;  Honduras  Go.  v.  Board  of 
Assessors,  54  N.  J.  L.  283,  28  AtL  670,  sustaining  franchise  tax  on 
domestic  corporation  engaged  In  foreign  commerce;  Lumbarville 
Bridge  Go.  t.  Assessors,  55  N.  J.  L.  537  (see  26  Atl.  714,  25  L.  R.  A. 
138),  upholding  license  fee  on  corporations.  Irrespective  of  their 
business;  People  V.  Wemple,  188  N.  Y.  8,  33  N.  B.  721,  foreign  cor- 
poration, having  mere  terminal  in  State,  and  in  interstate  com- 
merce exclusively,  not  subject  to  franchise  tax;  State  v.  French, 
109  N.  a  727,  26  Am.  St  Rep.  593,  14  S.  E.  381,  sustaining  license 
tax  on  dealers'  purchases  in  or  out  of  State;  Oobb  v.  Commission- 
en,  122  N.  C.  309,  30  S.  B.  338,  sustaining  tax  on  hotels,  gradu- 
ated according  to  gross  receipts;  Ashley  v.  Ryan,  49  Ohio  St  527, 
81  N.  E.  725,  sustaining  fee  for  filing  articles  of  consolidation, 
etc,  proportioned  capital  stock;  Railroad  v.  Harris,  99  Tenn.  709, 
4B  S.  W.  121,  reviewing  authorities,  sustaining  privilege  tax  on 
railroads  not  paying  ad  valorem  tax. 

TazatioB  of  corporate  franchise  may  be  to  any  extent  by  States 
aad  is  not  reviewable  In  Federal  court,  p.  601. 

Distinguished  in  Nashville,  etc.,  Ry.  v.  Taylor,  86  Fed.  179,  180, 
reviewing  authorities,  taking  Jurisdiction  of  suit  to  restrain  cear- 
tification  of  valuations  under  alleged  discriminative  assessment 

Oorporationfl  are  persons  within  fourteenth  amendment,  p.  606. 

Taxation  by  varying  rates  is  not  forbidden  by  fourteenth  amend- 
ment. If  no  discrimination  within  a  class;  hence  State  franchise 
tax  on  corporations  is  valid,  p.  606. 

Approved  in  Pacific  Express  Co.  v.  Seibert,  142  U.  8.  352,  36  L. 
1039,  12  S.  Ot  253,  aflOrming  &  C,  44  Fed.  317,  reviewing  cases, 
sustaining  tax  on  express  companies;  Giozza  v.  Tieman.  148  U.  S. 
662,  37  L.  601,  13  S.  Ct  723,  reviewing  authorities,  sustaining 
liquor  law,  requiring  bond  and  payment  of  license;  Mobile,  etc,  R. 
R.  V.  Tennessee,  15C5  U.  S.  506,  38  L.  800,  14  S.  Ct  975,  sustaining 
validity  of  tax  exemption  granted  in  charter;  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  228,  41  L.  698,  17  S.  Ct  312,  sustaining  scheme 
of  Nichols  law  of  1893  for  taxiing  express,  etc.,  companies;  Western 
Union  Tel.  Co.  v.  State,  146  Ind.  61,  44  N.  B.  795,  upholding  tax 
on  telegraph,  etc.,  companies;  Southern  B.  &  L.  Assn.  v.  Norman, 
98  Ky.  308,  56  Am.  St  Rep.  372,  32  S.  W.  954,  31  L.  R.  A.  43,  sus- 
taining tax  on  gross  receipts  of  foreign  loan  associations;  State 
V.  French,  17  Mont  60,  41  Pac.  1080,  30  L.  R.  A.  428,  and  n.,  sua- 
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Ulnlnff  chuwlfled  lamidiy  license  tax;  Honduras  Oo.  t.  Board  of 
ABsessors,  64  N.  J.  L.  283,  28  AtL  670,  sustaining  franchise  tax  on 
domestie  corporations  engaged  In  foreign  commerce;  State  ▼. 
French,  100  N.  a  724,  26  Am.  8t  Bep.  501,  14  8.  B.  883,  and  State 
y.  Steyenson,  100  N.  C.  781,  784,  26  Am.  St  Rep.  505,  608,  14  8.  B. 
386,  387,  both  sustaining  license  tax  on  all  purchases  hj  dealers. 
See  25  Am.  8t  Rep.  874,  and  62  Am.  St  Rep.  175,  monographic 
notes. 

134  U.  &  607-414,  33  L.  1036,  BLOUNT  T.  WALKBB. 

Courts. —  State  denial  of  probate  to  will  probated  hj  another 
State  does  not  raise  Federal  question,  p.  613. 

Ckmrts. —  Necessary  Federal  question  must  haye  been  presented 
and  actually  decided  or  Inyolyed,  p.  614. 

Otted  in  O'NeU  y.  Vermont  144  U.  &  88^  86  L.  467,  12  8.  Ot 
608»  and  Mlllw  y.  Swann,  150  U.  S.  184,  87  L.  1020,  14  8.  Ct.  53, 
collecting  authorities,  dismissing  writ  of  error  where  Judgm^it 
sustained  without  considering  Federal  questioD. 

ia4    U.   S.   614-424,  88    L.    1032,   LOUISYILLB,   BTO,   &   &   y. 

WOODSON. 

Constitutional  law. —  Law  prohibiting  more  than  two  new  trials 

interpreted  as  denying  a  third  only  where  Jury  twice  found  same 

yerdict  from  facts,  does  not  ylolate  fourteenth  amendment  p.  620. 

Approyed  in  Mt  Adams,  etc.,  Ry.  y.  Lowery,  74  Fed.  475,  43 
U.  8.  App.  406,  reylewing  authorities,  case  properly  left  to  Jury 
where  was  conflict;  Hopkins  y.  Railroad,  06  Tenn.  455,  84  8.  W. 
1040,  32  L.  R.  A.  366,  reylewing  authorities,  demurrer  to  eyldonce 
properly  sustained;  Railroad  y.  Green,  100  Tenn.  241,  47  8.  W. 
222,  court  properly  refused  to  set  aside  third  yerdict  because 
against  weight  of  eyidence. 

Oriticised  in  Railway  Oo.  y.  M ahoney,  80  Tenn.  326,  16  &  W.  656, 
following  this  construction  of  the  statute  reluctantly. 

TriaL — Verdict  may  be  directed  where  all  facts  and  Inferaices 
permit  no  other,  p.  621. 

Approyed  in  following,  holding  case  properly  left  to  Jury:  Amato 
T.  Northmi  Pac.  R.  R.,  46  Fed.  663,  and  Joyce  y.  Charleston  Ice^ 
etc.,  Co.,  50  Fed.  874,  collecting  authorities;  Mt  Adams,  etc.,  Ry. 
y.  Lowery,  74  Fed.  476,  48  U.  8.  App.  408,  and  Chicago,  etc,  Ry. 
y.  Healy,  86  Fed.  240,  57  U.  S.  App.  610,  all  on  questions  of  negli- 
gence; Phoenix  Assur.  Co.  y.  Lucifer,  77  Fed.  246,  42  U.  8.  App. 
Ill,  and  ^:tna  Life  Ins.  Co.  y.  Vandecar,  86  Fed.  280,  67  U.  8. 
App.  461,  both  actions  on  insurance  policies.  Also  approyed  in 
Trayelers*  Ins.  Co.  y.  Selden,  78  Fed.  200,  42  U.  8.  App.  253,  hold^ 
Ing  yerdict  for  defendant  should  haye  been  directed;  State  y. 
Welch,  22  Mont  00,  66  Pac.  930,  being  total  failure  of  proof,  yer> 
'Wet  of  not  guilty  should  haye  been  directed. 
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Crial. —  Point  may  be  rmlsed  bj  demnirer,  motton  to  ezdiide,  er 
for  peremptory  Inetmction,  pi  621. 

Followed  In  Hc^Une  t.  Bailroed,  M  Tton.  4BS,  84  &  W.  lOiD^ 
82  Lw  B.  A.  866»  rerlewing  anttioritlei^  demnmr  to  erfldenoe  keM 
jIfKopeT  practice. 

184  U.  &  624-6S2,  88  U  108(K  TRnTBD  8TATBS  T.  LAOHML 

Statntee, —  Amblgnltlee  In  rerised  statntes  may  be  reoolTed  tnm 
wiginal,  especially  If  marginal  referencee,  p.  027. 

Approred  In  Bate  Refrig.  Go.  v.  Sulzberger,  157  U.  &  89,  39  L. 
612,  15  8.  Ot  517.  bnt  holding  section  as  finally  changed  and 
adopted  goTemed;  The  Conqueror,  166  U.  8.  122,  41  L.  943,  17  & 
Ot  516,  constrning  B.  8.,  I  970;  Barrett  ▼.  United  States,  169  U.  8. 
227,  42  L.  726^  18  a.  Ct  831,  constrolng  B.  8.,  I  546;  Nortti  Ameri- 
can, etc  Go.  T.  United  States,  171  U.  8.  128,  18  &  Ct  824,  con- 
strning B.  8.,  I  1698,  in  connection  with  act  of  Jnly  1,  1870,  as  to 
taking  seals;  Hamilton  v.  Bathbone,  175  U.  &  420,  20  8.  Ot  158, 
construing  B.  8.,  I  728,  as  to  married  woman's  testamoitary  power 
in  District  of  Columbia;  In  re  Dana,  68  Fed.  899,  holding  change 
in  act  re-enacted  as  I  1014,  B.  8.,  did  not  alter  meaning;  Bice  t. 
Shan^eigh,  eta,  Co.,  85  Fed.  666,  citing  cases,  presuming  code  did 
not  change,  but  compiled,  existing  statutes. 

Criminal  law. —  There  can  be  no  constmctiye  offenses,  and  case 
must  be  plainly  within  statute,  p.  628. 

Approved  in  United  States  ▼.  Brewer,  189  U.  8.  288,  85  L.  193, 
11  8.  Ot  541,  holding  indictment  did  not  place  case  plainly  within 
statute:  Todd  t.  United  States,  158  U.  8.  282,  39  L.  982,  15  8.  Ot 
890,  indictment  for  intimidating  witnesses  in  preliminary  examina- 
tion charged  no  offense;  United  States  t.  Ellis,  51  Fed.  810,  811, 
holding  **  spirituous  liquors,**  in  penal  statute.  Included  beer;  United 
States  ▼.  Dwyer,  56  Fed.  467,  quashing  indictment  for  misconduct 
of  Section  officer  not  charged  as  willful;  In  re  Huntington,  68  Fed. 
883.  indictment  merely  charging  issuance  of  firee  pass  defective; 
Lescallett  v.  Commonwealth,  89  Va.  884,  17  8.  BL  548^  tdegraphic 
bet  between  persons  in  different  States  not  offoise  as  bet  made  In 
State  whtfe  offer  made. 

Statates.— Court  reads  act  with  such  stops  as  are  manifestly 
required,  p.  626w 

Approved  in  United  States  v.  Oregon  B.  B.,  164  U.  8.  641,  41  U 
545,  17  8.  Ot  170,  inserting  comma  in  title  of  act;  fit^hens  v. 
Cherokee  Nation,  174  U.  8.  480,  19  8.  Ot  735,  citing  cases,  change 
Ing  punctuation  where  obscurity  thereby  removed;  concurring 
opinioB  in  State  v.  Desforges,  47  La.  Ann.  1206,  17  Sa  816,  dis- 
regarding punctuation. 

Statutes. —  Though  penal  laws  are  strictly  construed,  obvious  tm- 
tent  should  not  be  defeated,  p.  628. 
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ApprvTod  lo  Wlborg  t.  United  States,  163  U.  &  647,  41  U  296, 
16  S.  Ot  1133,  in  prosecution  for  filibustering  under  B.  8^  |  5286; 
United  States  t.  Ellis,  51  Fed.  810,  811,  holding  **  splxitaoiis 
liquors,"  as  used  in  penal  statute,  included  beer;  MacDaniel  t. 
United  States,  87  Fed.  327,  IL  S.,  I  88^  and  act  of  March  2,  1886, 
forbidding  use  of  mails  for  promoting  lotteries,  construed  together; 
State  y.  Archer,  73  Md.  57,  20  AtL  173,  holding  State  treasurer 
punishable  for  embezalement  of  Staters  funds;  State  v.  McFetridge, 
84  Wis.  483,  54  N.  W.  17,  note^  construing  State  law  as  to  custody 
of  public  funds. 

PoBtH>ffloo. —  R.  S.,  I  5467,  punishes  both  ombessling  of  lett^« 
and  stealing  contents,  p.  629. 

Followed  in  United  States  t.  Delaney.  56  Fed.  476,  cmistruing 
same  section.    See  58  Am.  St  Rep.  602,  note. 

PoBt-ofQco. —  R.  S.,  %%  3891  and  5467,  are  to  be  construed  to- 
gether as  punishing  both,  p.  631. 

Courts.-^  Question  requiring  Supreme  Court  to  search  pleadings 
for  real  point  inyolred  Is  not  properly  certified,  p.  632. 

Cited  in  United  States  t.  Brewer,  139  U.  &  286,  85  L.  198.  11  8. 
Ot  541,  citing  cases,  and  refusing  to  consider  questions  certified 
In  too  general  form;  Waco  Water,  etc.,  Co.  ▼.  Waco,  86  Tex.  665, 
26  fi.  W.  046,  81  L.  B.  A.  896,  and  n.,  citing  cases,  dismissing  cer- 
tificate presenting  question  whether  construed  in  sustaining  de- 
murrer. 

184  U.  a  682-645,  88  U  1074,  RICH  T.  MBNTZ  TOWNSHIP. 

Munloipol  corporations. —  Record  must  show  statutory  authority 
for  rmllrottd  al4  property  f <^owed,  p.  640. 

Cited  in  State  t.  Tomahawk,  etc.  Council,  96  Wis.  84,  71  N.  W. 
90,  heading  bonds  authorized  by  majority  of  taxpayers  Talld. 

Municipal  bonds,  reciting  majority,  all  taxpayers*  assents  are  lii- 
valld  where  majority  should  hsTO  excluded  an  excepted  class, 
p.  641. 

Distinguished  In  McWhlrter  t.  Newberry,  47  S.  C.  429,^  26  fi.  B. 
220,  where  town  councfl  was  held  to  hare  authority  to  order  elec- 
tion to  Tote  on  bonds. 

Judgment  of  county  Judge  that  majority  assent  glyen  to  munic- 
ipal bonds,  is  nugatory  if  without  Jurisdiction,  p.  642. 

Courts.— State  decision  that  municipal  bond  petition  not  acced- 
ing to  statute  is  ordinarily  decislTe,  p.  644. 

Approved  in  Louisville  Trust  Co.  y.  Cincinnati,  78  Fed.  780,  State 
decision  as  to  right  of  dty  to  collect  license  fees,  etc.,  held  landing 
on  Federal  court 

Kunidpal  bonds,  being  issued  without  power  on  faeo  of  pro* 
ceedtaig,  th^e  is  no  estoppel,  p.  644. 

Vou  XI  — 61 
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154  U.  S.  645-660,  83  L.  1062.  GILES  T.  LrTTUD. 

Gourts.— State  court's  disregard  of  Supreme  Gourt  decfiloii  et»- 
stmlng  wfll  raises  no  Federal  question,  p.  649. 

ApproTed  tm  Winona,  etc.,  R,  R,  y.  Plainvlew,  148  U.  8.  891,  86 
L.  199,  12  8.  Ot  637,  holding  State  decisions  not  acquiescing  In  esr- 
rectness  of  Federal  decision  presented  no  Federal  question;  Rd^crls 
▼.  Lewis,  144  U.  8.  666,  86  L.  682,  12  S.  Ct  782,  historically. 

Courts.—  State  court's  refusal  to  give  final  effect  to  Federal  lodg- 
ment between  same  parties  raises  Federal  question,  pi  619. 

Judgment  is  not  eyidence  in  suit  to  quiet  titla,  where  agalast 
third  person  under  whom  no  claim  made,  p.  649. 

Courts.—  To  give  Supreme  Oourt  Jurisdiction,  Federal  right  denied 
must  be  plaintiff's,  not  third  person's,  p.  660. 

Approved  in  Ludellng  t.  Ohaffe,  143  U.  8.  606,  86  L.  814,  12  & 
Ct  440,  dismissing  writ  of  ern^r  sued  out  by  one  claiming  under 
privilege  of  assignee  in  bankruptcy;  Texas  Sc  Pac  Ry.  v.  Johnson, 
161  U.  S.  98,  38  L.  87,  14  S.  Ct  266,  immunity  (dalmed  1^  eompany 
under  Judgm^it  in  favor  of  receiver  denied. 

184  U.  8.  660-688,  83  L.  1047,  KINGSBURY  v.  BUCKNBB. 

Review,  bin  of,  will  not  lie  in  lower  court  for  error  of  law.  as 
face  of  decree  directed  by  appellate  court  p.  671. 

Approved  in  Gaines  v.  Rugg,  148  U.  8.  242,  87  L.  487,  IB  8.  Ot 
616,  bidding  affirmed  decree  of  Circuit  Court  conclusive  as  to  tttls 
to  land;  Franklin  Sav.  Bank  v.  Taylor,  68  Fed.  866,  9  U.  8.  Appi 
406,  and  SUte  v.  White,  40  Fla.  317,  24  So.  166,  boUi  holding  siml- 
^ly  as  to  decrees  affirmed  by  State  Supreme  Court;  Bissell  Carpet- 
Sweeper  Co.  v.  Goshen,  etc.,  Co.,  72  Fed.  662,  48  U.  8.  App.  47,  and 
In  re  Gamewell,  etc,  Tel.  Co.,  73  Fed.  911,  88  U.  8.  App.  482,  both 
holding  decree  and  mandate  of  Circuit  Oourt  of  Appeals  final; 
Nashua,  etc.,  R.  R.  v.  Boston,  etc.,  R.  R.,  169  Mass.  168,  47  N.  B. 
609,  dismissing  bill  of  review  filed  in  Superior  Oourt;  Kimpton  v. 
Jubilee  Min.  Co.,  22  Mont  110,  66  Pac.  919,  appeal  from  judgment 
entered  In  conformity  to  order  from  Supreme  Court  dismissed. 

InfantSsy  after  appearance  by  guardian,  cannot  set  aside  appeUata 
decree  for  error  on  face  of  decree,  p.  674. 

Approved  in  Kansas  City,  etc^  R.  R.  v.  Morgan,  76  Fed.  488»  47 

U.  8.  App.  1,  holding  Infant  concluded  by  Judgment  in  suit  fbr 
damages  brought  by  his  father;  Price  v.  Blankenship,  71  Mo.  App. 
662  (see  dissenting  opinion  in  71  Mo.  App.  666),  majority  holding 
infant  bound  by  election  to  sue  for  excess  in  foreclosure  sale. 

Biovlew.— Decree,  pursuant  to  i^peUate  mandate;  may  be  at- 
tacked if  party  not  befwe  trial  or  appellate  court  p.  676. 

Approved  in  Taylor  v.  Franklin  Sav.  Bank,  80  Fed.  294,  setting 
aside  decree  of  foreclosure  against  minors;  Society  of  S^iakers  v, 
Wateon,  77  Fed.  613,  47  U.  S.  App.  170,  and  Seyjnour  v.  White  Co« 
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88  Fed.  116,  both  holding  application  for  leaTO  to  die  hiU  of  rerlew 
ptoperlj  made  to  appellate  court;  Brown  t.  Walker,  84  Fed.  5M, 
entertaining  bill  to  reylew  decree  on  ground  that  complainant  was 
not  a  party;  Lafferty  v.  Lafferty,  42  W.  Va.  785,  26  8.  B.  288,  holding 
erroneous  decree  against  infant  properly  set  aside. 

Equity.-- Process  in  Illinois  upon  cross-bill  is  unnecessary  where 
party,  though  infant,  already  in  court,  p.  676. 

Distinguished  in  Detroit  t.  Detroit  Oity  By..  55  Fed.  576,  basing 
practice  as  to  cross-bills  on  language  of  removal  statute. 

Equity.—  Where  title  claimed  through  certain  deed,  cross-bill  may 
allege  trust  for  defendant  therein,  and  additional  facts,  p.  677. 

Approved  in  Jesup  v.  Illinois  Gent  B.  B.,  43  Fed.  495,  holding 
decree  proper  on  cross-suit  determining  efficacy  of  lease,  etc.; 
Whittemore  v.  Patten,  84  Fed.  56,  obiter. 

Infants.— In  Illinois,  iHrochein  amy  need  not  be  selected  by  in- 
fant, nor  is  his  bond  necessary  to  Jurisdiction,  p.  678. 

Znfaiitsw— Pvochein  amy  need  not  exhibit  with  bill,  evidence  of 
special  authority  to  sue^  p.  679. 

Inftaita.^  Prochein  amy  or  guardian  cannot  surrender  infant's 
rights  by  admission  or  stipulation,  p.  680. 

Cnted  in  Tripp  v.  Oifford,  155  Mass.  110,  81  Am.  St  Bep.  582,  29 
N.  E.  208,  settlement  out  of  court  by  next  friend  held  not  bhidlng 
on  infant;  Bent  v.  Miranda,  8  N.  Mex.  88,  42  Pac.  94,  but  holding 

"consent"  decree  of  jj,.       "or  nrocn--intively  valid  and  binding. 

>^i5Iianceiiu.  ii^woaiuy^v^  " 

Infants.-  Next  r'  consent  to  hear  app«ajln  another  division, 

etc..  to  expedl*^  ^iot  eTdence  of  frand  oV^on.  pp.  68(M87. 
p/^^- waiver  of  appeal  hond  does   not  affect  Jnri«Uctlon. 

jTudgr  ^  _  ,.  .^  „t  „,d«  decree  for  fraud,  based  on  record 
''Zr^SX^Z:iS<^^^s.r..Uj  considered  there  p.  683^ 
„rZ^  Husband  may  testify  for  wife  In  lUlnols  respect- 

'her  separate  property,  p.  685. 
"*/U.  8.  68&-T10.  33  U   1064.   UBAVBNWORTH  v.  OUIOAQO. 


'  BTC.,  RTf. 


.  ^corporate  consolidation  In  Missouri  not  Invalid  for  faUu«  to  «. 

ittested  acceptance,  p.  698.  ^      ^«,  tt    q   7oa  40  L. 

.     cited  m  Louisville,  etc.,  R.  R.  ;•  ^^^^  vaUd  UmSg  con- 

660.  16  S.  C5t.  724.  holding  Kentucky  statute  vaua  umu«» 

BoUdatlons  of  ralhroads.  etc.  .   ^„   _    Minnesota   etc  R.  R^ 

out  any  .warrant  of  law.  ^iroc^orate  in 

remedy  for  enforcing  Its  lien.  p.  707. 
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Approred  In  Goe  t.  Bsst,  etc^  B.  R.,  62  Fed.  543,  snstalnlnf  con- 
tract between  railroad  and  Inm  companies  havinir  same  directors 
and  stockholders;  Barr  t.  Pittsburg  Plate-Glass  Go.,  S7  Fed.  97.  17 
U.  S.  App.  124,  sustaining  contract  made  hj  director  with  corpora- 
tion of  which  he  was  a  member;  Panly  y.  Pauly,  107  OaL  19,  48 
Pac  80,  snstainlng  contract  of  bank  and  cable  company  haTing 
same  officers;  San  Diego,  etc,  R.  R.  t.  Pacific  Beach  CkK,  112  GaL 
69,  44  Pac  884,  88  Li.  R.  A.  796,  and  n^  contract  between  railroad 
and  real  estate  company  haying  common  directors;  Sallna  Nat. 
Bank  y.  Prescott,  60  Kan.  498,  57  Pac.  128,  holding  suit  on  indebted- 
ness not  barred  because  companies  had  common  directors;  Singer 
y.  Salt  Lake,  etc.,  Oopper  Mfg.  Co.,  17  Utah,  160,  70  Am.  8t  Rep. 
778,  68  Pac.  1027,  holding  loan  by  officer  to  corporatloo,  of  which 
he  is  a  member,  not  yold  per  se. 

Distinguished  in  Durlacher  y.  Frazer,  —  Wya  — ,  65  Pac.  309. 
holding  transfer  of  property  of  corporation  to  pay  debts  of  stodc- 
holder  fraudulent. 

Corporate  foreclosure  held  yalld,  though  c^mducted  through  an- 
other cimcem's  officers,  no  fraud  being  shown,  p.  708. 

Approyed  in  Symmes  y.  Union  Trust  Go.,  60  Fed.  91%  foredorare 
and  reorganization  of  company  without  fraud  sustained. 

Oorporations.— Stockholders  should  object,  In  the  foredosnrs 
suit,  for  alleged  adyerse  interests  of  officers,  p.  709. 

Approyed  in  Jesup  y.  Illinois  Cent  R.  R.,  48  Fed.  604,  hoMtng 
yeidabls  at  suit  ^,j|fe!^|gKKiy ^VkI^  ^^,|yonable  tiaa. 
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APPEin)IX  L 


S^upvtmt  Cimrt  mi  tht  WniM  jitates. 


Ordered  thftt  tobdlrlilon  4  ol  Bole  It  of  tfali  Cbmt  !•  MModed  to  m  to  read  m 
follows : 

4.  In  oaaee  in  admlraltj,  damnges  and  intemt  maj  be  allowed  If  ap%ei»}\j  directed 
by  the  Oonrt. 

(Promulgated  Mardi  10. 1800.) 


APPENDIX  EL 


J^tt^nrjemje  ^onvt  ti  iht  Wnited  J^taies^ 


OOTOBSm  TXBM,188ll 


Ord: 

«^  Ordered  fbet  Bole  89  of  the  Bnlei  of  this  Govt  Is  itrieken  oat  and  the  foOowinn 
Is  promulgated  as  Bnle  88 : 


WBITB  OF  BBROB  AITD  APPEALS  UKDBR  THB  AOT  OF  FBBBUABT  86. 

1880,  OHAPTBB  880. 

Cases  brought  to  this  Court  by  writ  of  error  or  appeal,  under  the  Aet  of  Februarr 
to,  1800.  Chapter  886,  where  the  final  Judgment  or  decree  rendered  by  the  Cireuit 
Court  does  not  exceed  the  sum  of  Uto  thousand  doDars,  wHl  be  adraneed  on  motion, 
and  heard  under  the  rules  prescribed  by  Bule  0  in  regard  to  motions  to  dismiss  writs 
of  error  and  appeals. 

(Promulgated  March  10, 1800.) 

U.  &.  Boos  88.  08  MM 


APPEITDIX    m. 


Shxpvtmt  ^onvt  of  ihz  WxiUA  J^tates. 


OOTOBXB  TXBM,  188^ 


Ord: 

There  haying  been  en  ABSodate  Jcurtloe  of  this  Coort  appointed  afaioe  the 
menoement  of  uiis  tenn:  il  it  ordered,  That  the  following  allotment  be  made  oi 
the  Chief  Joetioe  and  Aasodate  Jnstioes  of  said  Court  among  the  Cirenita  agreeably 
to  the  Aot  of  CongresB  in  saoh  ease  made  and  provided,  ana  that  soch  auotmeiit  be 
entered  of  record,  ylz.: 

For  the  First  Ciroait,  Horaob  Gray,  Associate  Justice. 
For  the  Second  Circuit,  Samubl  Blatchfobd,  Associate  Justlet^ 
For  the  Third  Circuit  Josrph  P.  Bradlby,  Associate  Justice. 
For  the  Fourth  Circuit  Mblyillb  W.  Fullbr,  Chief  Justice. 
For  the  Fifth  Circuit,  Lucius  Q.  C.  Lahar.  Associate  Justice. 
For  the  Sixth  Circuit.  Dayib  J.  Brbwbr,  Associate  Justice. 
For  the  Seventh  Circuit,  John  M.  Harlan,  Associate  Justiea 
For  the  Eighth  Circuit.  Samubl  F.  MHiLKR^  Associate  Justioaw 
For  the  Ninth  Circuit,  Stbphbn  J.  FixiJ),  Associate  Jnstiee. 
(Promulgated  March  M,  1890.) 
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APPENDIX  rV. 


or 
OOMMBMOBATION  OF  THE  INAUGURATION  OF 

GEORGE  WASHINGTON 


FIRST  PRESIDENT  OP  THE  UNITED  STATES, 


DRLIVUBED  BBFOBB  THX 


T^WO  HOUSES  OF  OONGHIESS, 

DacEiiiiBR  11, 1880, 


BT 


MELVILLE  WESTON  FULLER,  LL.  D. 

OBXaV  JTJ8ZI0I  OF  THS  UNECXD  flKAZM. 


Mb.  Prbbidbiit,  Mb.  Sfbakeb,  ahd  Gen- 

TLBMBN    OF  THB    SbHATB   AKD   HOXTSB  OV 

Rbpbbsbntativbb: 

By  the  temui  of  that  section  of  the  Act  of 
Congress  under  which  we  have  assembled  in  far- 
ther commemoration  of  the  historic  event  of  the 
inaufinutition  of  the  first  President  of  the  United 
States,  George  Washington,  the  80th  of  April, 
A.  D.  1880,wasdec]aTea  a  national  holiday,  and 
in  the  noble  city  where  that  event  took  place 
its  centennial  anniversary  has  been  celebrated 
with  a  magnificence  of  speech  and  sone,  of 
multitudinous  assembly,  and  of  naval,  military 
and  civic  display,  accompanied  by  every  man- 
ifestation of  deep  love  of  country,  of  profound 
devotion  to  its  institutions  and  of  intense  appre- 
ciation of  the  virtues  and  services  of  that  illus- 
trious man,  whose  assumption  of  the  chief 
magistracy  gave  the  assurance  of  the  success- 
ful setting  in  motion  of  the  new  government. 

Nothing  on  the  occasion  of  that  celebration 
could  be  more  full  of  encouragement  and  hope 
than  the  testimony  so  overwhelmingly  given 
that  Washington  still  remained  fint  in  the 
hearts  of  his  countrymen,  and  that  the  example 
afforded  by  his  career  was  still  cherished  as 
furnishing  that  guide  of  public  conduct  which 
had  kept  and  would  keep  the  nation  upon  the 
path  or  glory  for  itself  and  of  happiness  for  its 
people. 

The  majestic  story  of  that  life— whether  told 
in  the  pages  of  Marshall  or  Sparks,  of  Irving 
or  Bancroft,  or  through  the  eloquent  utterances 
of  Ames  or  Webster,  or  £verett  or  Winthrop, 


or  the  matchless  poetry  of  Lowell  or  the  verse 
of  Byron— never  grows  old. 

We  love  to  hear  again  what  the  great  Fred- 
erick and  Napoleon,  what  Erskine  and  Fox 
and  Brougham  and  Talleyrand  and  Fontanes 
and  Guizotsaid  of  him,  and  how  crape  en- 
shrouded the  standards  of  France,  and  the  flags 
upon  the  victorious  ships  of  England  fell  flut- 
tering to  half-mast  at  the  tidings  of  his  death. 

The  passage  of  the  century  has  not  in  the 
slightest  degree  impaired  the  irresistible  charm; 
and  whatever  doubts  or  fears  assail  us  in  the 
turmoil  of  our  impetuous  national  life,  that 
story  comes  to  console  and  to  strengthen,  like 
the  shadow  of  a  great  rock  in  a  weary  land. 

Washington  had  become  first  in  war,  not  so 
much  by  reason  of  victories  over  the  enemy, 
though  he  had  won  such,  or  of  success  in  strat- 
egy, though  that  had  been  his,  as  of  the  tri- 
umphs of  a  constancy  which  no  reverse,  no 
hardship,  no  incompetency,  no  treachery  could 
shake  or  overcome. 

And  because  the  people  comprehended  the 
greatness  of  their  leader  and  recognized  hi  him 
an  entire  absence  of  personal  ambition,  an  ab- 
solute obedience  to  convictions  of  duty,  an  un- 
affected love  of  country,  of  themselves  and  of 
mankind,  he  had  become  first  in  the  hearts  of 
his  countiymen. 

Because  thus  first,  he  was  to  become  first  in 
peace,  by  bringing  to  the  charge  of  the  practi- 
cal working  of  the  system  he  had  partidpated 
in  creating,  on  behalf  of  the  people  whose  in* 
dependence  he  had  achieved,  the  same  serene 
Judgment,  the  same  sagacity,  the  same  patience, 
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the  same  sense  of  duty,  the  same  far-sighted 
compreheDsion  of  the  end  to  be  attained,  that 
had  marked  bis  career  from  its  beginning. 

From  the  time  he  assumed  command,  he  had 
fdven  up  all  idea  of  accommodation,  and  be- 
Beved  that  there  was  no  middle  ground  between 
subjagation  and  complete  independence,  and 
that  independence  the  independence  of  a  nation. 

He  haa  demanded  national  action  in  respect 
of  the  army;  he  had  urged,  but  a  few  weeks 
after  Bunker  HIU,  the  creation  of  a  federal 
court  with  jurisdiction  co-extensive  with  the 
Colonies;  he  had  during  the  war  repeatedly 
pressed  home  his  deep  conyiction  of  the  indis- 
pensabilitT  of  a  strong  central  government,  and 
particularly  at  its  does,  in  hfi  drcular  to  the 
governors  of  the  States  and  his  farewell  to  his 
comrades.  He  had  advocated  the  promotion 
of  commerdal  intercourse  with  the  rising  world 
of  the  west,  so  that  its  people  mleht  be  bound 
to  those  of  the  seaboard  by  a  chain  that  could 
never  be  broken.  Apprecii^ing  the  vital  im- 
portance of  territorial  mfluenoes  to  the  political 
life  of  a  commonwealth,  he  had  approved  Uie 
cessions  by  the  landed  States,  none  more  sle- 
niflcant  than  that  by  his  own,  and  had  made 
the  profound  suggestion — which  was  acted  on 
^of  a  line  of  conduct  proper  to  be  observed 
for  the  government  of  the  citizens  of  America 
in  their  settlement  of  the  western  coimtry  which 
involved  the  assertion  of  the  sovereign  right  of 
eminent  domain.  He  had  advised  the  commis- 
sioners of  Yir^ia  and  Maryland,  in  consulta- 
tion at  Mount  Vernon  in  relation  to  the  naviga- 
tion of  the  Potomac,  to  recommend  a  uniform 
currency  and  a  uniform  system  of  commercial 
regulations,  and  this  led  to  the  calling  of  the 
conference  of  commissioners  of  the  thirteen 
States.  At  the  proper  moment  he  had  thrown 
his  immense  personal  influence  in  favor  of  the 
convention  and  secured  the  ratification  of  the 
Constitution. 

It  remained  for  him  to  crown  his  labors  by 
demonstrating  in  their  administration  the  value 
of  the  institutions  whose  establishment  had 
been  so  long  the  object  of  his  desire. 

"It  is  already  beyond  doubt,"  wrote  Count 
Mouetier,  in  June,  1789,  "that  in  spite  of  the 
asserted  beauty  of  the  plan  which  has  been 
adopted,  it  would  have  been  necessary  to  re- 
nounce its  introduction  if  the  same  man  who 
presided  over  its  formation  had  not  been  placed 
at  the  head  of  the  enterprise.  The  extreme 
confidence  in  his  patriotinn,  his  integrity  and 
his  intelligence  forms  to-day  its  prindpsl  sop- 
port" 

There  were  obvious  difficulties  surrounding 
the  first  President .  Eleven  States  had  ratifled, 
but  the  assent  of  some  had  been  secured  only 
after  strenuous  exertion,  considerable  delay, 
and  upon  dose  votes. 

So  slowly  did  the  new  gK>vemment  set  un- 
der way  that  the  first  Wednesday  of  March, 
the  day  designated  for  the  Senate  and  House  to 
assemble,  came  and  went,  and  it  was  not  until 
the  first  of  April  that  the  House  obtained  a 
quorum,  and  not  untQ  the  6th  that  the  electoral 
vote  was  counted  in  joint  convention. 

An  opposition  so  intense  and  bitter  as  that 
which  had  existed  to  the  adoption  of  the  Con- 
stitution could  not  readily  die  out,  and  the  an- 
tagonisms which  lay  at  its  base  were  as  old  as 
human  nature. 
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Jealousies  existed  between  the  smaUer  and 
the  larger,  between  the  agricultural  and  the 
commercial  States,  and  these  were  rendered  the 
keener  by  the  rivalries  of  personal  ambitkKi. 

Those  who  admired  the  toeoriee  of  the  Fren^ 
phflosophical  school  and  thoee  who  preferred 
the  British  model  could  not  readily  harmonize 
their  differences,  while  the  enthunastic  believ- 
ers in  the  capacity  of  man  for  self-government 
denounced  the  more  conservative  for  doubtins 
the  extent  of  the  reliance  which  could  be  placed 
upon  it. 

Thefearof  arbltraiy  power  took  particular 
form  in  reference  to  tne  presidential  olBca, 
which  had  been  fashioned  in  view  of  the  pe^ 
soiud  government  of  George  the  Thhrd,  rauier 
than  on  the  type  of  monarchy  of  the  feicUih 
system  as  It  was  in  prindple,  and  as  it  Is  in  fad 

And  this  fear  was  indulged  notwithstanding 
the  frequency  of  dections,  since  no  reatrictkn 
as  to  re-eligibility  was  Imposed  upon  the  incinii- 
bent 

But  no  fear,  no  jealousy,  could  be  entettained 
of  him  who  had  indignantly  repelled  the  sug- 
gestion of  the  bestowil  of  kinffiy  power;  who 
bad  unsheathed  the  sword  with  reluctance  and 
laid  it  down  with  joy;  who  had  never  sought 
official  position,  but  accepted  public  office  as  a 
public  trust,  in  deference  to  so  unanimous  a  de- 
mand for  his  services  as  to  convince  him  of 
their  necessity;  whose  patriotism  emlvaced  the 
whole  oountiy,  the  future  grandeur  oi  whidh 
his  prescience  foresaw. 

Kevertheless,  while  there  could  be  no  per 
sonal  opposition  to  the  unanimous  choice  of  the 
people,  and  while  his  availability  at  the  crisis 
was  one  of  thoee  providential  blessings  which, 
in  other  instances,  he  had  so  often  insisted  bto. 
been  bestowed  upon  the  nation,  the  fact  re- 
mained that  the  situation  was  full  of  trial  and 
danger,  and  demanded  the  application  of  the 
highest  order  of  statesmanship. 

i^or  are  we  left  to  conjecture  Washington's 
feelings  in  this  resard. 

Indeed,  it  may  be  said  that  at  eveiT  period 
of  his  public  life,  thoufi^h  he  possessed  the  tal- 
ent for  sflence  and  did  his  work  geoomlly  with 
dosed  lips,  yet  it  is  always  poemble  to  gather 
from  his  remarkable  letters  the  Hne  of  his 
thought  upon  current  affairs,  and  his  inmost 
hopes,  fears  and  aspirations  as  to  the  publie 
wcaU. 

Take  for  illustration  that,  in  which,  on  the 
0th  of  January,  1790.  little  more  than  eight 
months  after  his  Inauguration,  ha  says: — 

"The  establishment  of  our  new  government 
seemed  to  be  the  last  great  experiment  for  pr^ 
moting  human  happiness  by  «  reasonable  com* 
pact  in  dvil  sodetv.  It  was  to  be.  In  the  lint 
Instance,  in  a  considerable  degree  a  govern  mcnt 
of  accommodation  as  wdl  as  a  government  of 
laws.  Much  was  to  be  done  by  pmdenoe, 
much  by  conciliation,  much  Ij  flrmoeaa. 
Few,  who  are  not  philosc^hical  qpectatora.  can 
realize  the  difficult  and  delicate  part  which  a 
man  In  mv  situation  had  to  ad.  AH  see  and 
most  admire  the  glare  whidi  hovers  round  the 
external  happiness  of  derated  office.  To  me 
there  is  nothing  in  it  beyond  the  lustre  whkh 
may  be  reflecM  from  its  oonnectloQ  with  a 
power  of  promoting  human  falldty.    In  oar 

regress  towards  pdltlcal  happlneas  my  atatioQ 
new,  and.  If  I  may  use  ua  imasaito,  I 
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walk  on  uotrodden  ground.  There  is  scarcelj 
an  action  the  motive  of  which  may  not  he  sub- 
ject to  a  double  interpretation.  There  is  scarce- 
ly any  part  of  my  conduct  which  may  not  here- 
after be  drawn  into  precedent.  If,  after  all  my 
honorable  and  faithful  endeavors  to  advance  the 
felicity  of  my  country  and  mankind,  I  may  in- 
dulge a  hope  that  my  labors  have  not  been  al- 
together without  success,  it  will  be  the  only 
compeosation  I  can  receive  in  the  closing  ecenes 
of  life." 

Here  he  admits  with  a  certain  suppressed  sad- 
ness that  he  realizes  that  private  life  has  ceased 
to  exist  for  him,  and  that  from  his  previous 
participation  in  public  affairs,  the  exalted  char- 
acter of  the  new  office  and  the  fact  that  he  is 
the  first  to  fill  it,  his  every  act  and  word  there- 
after may  be  referred  to  in  guidance  or  control 
of  others,  and  as  bearing  upon  the  nature  of 
the  government  of  which  he  was  the  head.  It 
is  borne  in  upon  him  that  in  this  instance.  In  a 
greater  degree  than  ever  before,  his  conduct  is 
to  become  an  historical  example.  Questions  of 
etiquette,  questions  pertaining  to  his  daily  life, 
unimportant  in  themselves,  cease  to  be  so  un- 
der the  new  conditions,  and  this  interruption 
of  the  domestic  tenor  of  his  way,  to  whidh  be 
was  of  dioice  and  ardentlv  attached,  finds  no 
compensation  in  the  gratification  of  a  morbid 
hunger  and  thirst  for  applause,  whether  of  the 
few  or  of  the  many. 

But  in  the  consciousness  of  having  contrib- 
uted to  the  advancement  of  the  felidty  of  his 
country  and  of  mankind  lies  the  true  reward 
for  these  renewed  labors. 

The  promotion  of  human  happiness  was  the 
key-note  of  the  century  within  which  Washing- 
ton's life  was  comprised. 

It  was  the  centurv  of  Franklin  and  Turgot; 
of  Montesquieu  ana  Voltaire  and  Rosseau;  of 
Frederick  the  Great  and  Joseph  the  Second;  of 
Pitt  and  Fox  and  Burke  and  Grattan;  of  Bums 
and  Cowper  and  Gray;  of  Goethe  and  Kant;  of 
Priestlv  and  Hume  and  Adam  Smith;  of  Wes- 
ley and  Wbitefield  and  Howard,  as  well  as  of 
the  long  line  of  statesmen  and  soldiers,  and 
voyagers  over  every  sea;  of  poets  and  artists 
and  essayists  and  encyclopedists  and  romanc- 
ers, which  adorned  it. 

It  was  the  century  of  men  like  Condorcet, 
who,  outlawed  and  condemned  by  a  revolution- 
ary tribunal,  the  outcome  of  popular  excesses, 
calmly  sat  down,  in  hiding,  to  compose  his 
work  upon  the  progress  of  the  human  mind. 

It  was  a  century  instinct  with  the  recogni- 
tion of  the  human  soul  in  every  human  bemg, 
and  alive  with  aspirations  for  universal  brother- 
hood. 

With  this  general  longing  for  the  elevation 
of  mankind  Washington  sympathized,  and  in 
expressing  a  hearty  desire  for  the  rooting  out 
of  slavery  considered  this  not  only  essential  to 
the  perpetuation  of  the  Union,  but  desirable  on 
the  score  of  human  dignity.  Nevertheless, 
with  the  calm  reason  in  reference  to  govern- 
ment, of  the  race  from  which  he  sprang,  he  re- 
garded the  promotion  of  human  happiness  as 
u>  be  best  secured  by  a  reasonable  compact  in 
dvU  society,  and  that  established  by  the  Fed- 
eral ConstUution  as  the  last  great  experiment 
to  that  end. 

Washington  and  his  colleagues  were  familiar 


with  prior  forms  of  government  and  their  oper* 
ation,  and  with  the  speculations  of  the  writers 
upon  that  subject.  They  were  conversant  with 
the  course  of  the  Revolution  of  1688,  the  then 
triumph  of  public  opinion,  and  the  literature 
of  that  period.  They  accepted  the  thesis  of 
Locke,  tnni,  as  the  true  end  of  government  is 
the  mutual  preservation  of  the  lives,  liberties 
and  estates  of  the  people,  a  government  which 
invades  these  rights  is  guilty  of  a  breach  of 
trust,  and  can  lawfully  be  set  aside;  and  they 
were  i)ersuaded  of  the  soundness  of  the  views 
of  Montesquieu,  that  the  distribution  of  powers 
is  necessary  to  political  liberty,  which  can  only 
exist  when  power  is  not  abused,  and  in  order 
that  power  may  not  be  abused  it  must  be  so 
distributed  that  power  shall  check  power. 

It  is  on]y  necessary  to  consult  the  pages  of 
The  Federalist — that  incomparable  work  on  the 
principles  of  free  government — to  understand 
the  acquaintance  ox  American  statesmen  with 
preceding  governmental  systems,  ancient  and 
modem,  and  to  comprehend  that  the  Constitu- 
tion was  the  result,  not  of  a  desire  for  novelty, 
but  of  the  effort  to  gather  the  fruit  of  that 
growth  which,  having  its  roots  in  the  past, 
could  yield  in  the  present  and  give  promise  for 
the  future. 

The  colonists  possessed  practically  a  common 
nationsJity,  and  took  by  inheritance  certain 
fundamental  ideas  upon  the  development  of 
which  f^j  growth  had  proceeded.  Self-gov- 
ernment ^^  ^ocal  subdivisions,  a  leeislative 
body  of  two  houses,  an  executive  head,  a  dis- 
tinctive judiciary,  constituted  the  governmen- 
tal methods. 

Magna  Gharta,  the  Petition  and  Declaration 
of  Rights,  the  Habeas  Corpus  Act,  the  Act  of  Set- 
tiement,  all  the  muniments  of  English  liberty, 
were  theirs,  and  the  New  England  Confedera- 
tion of  1648,  the  schemes  of  union  of  1764  and 
1765,  the  revolutionary  Congress,  the  Articles 
of  Confederation,  the  colonial  charters  and  con- 
stitutions furnished  a  vast  treasury  of  experi- 
ence upon  which  they  drew. 

Their  work  in  relation  to  what  had  gone  be- 
fore was  in  truth  but  in  maintenance  of  that 
continuity  of  which  Hooker  speaks:  "We  were 
then  alive  in  our  predecessors  and  they  in  their 
successors  do  live  still."  They  did  not  seek  to 
build  upon  tiie  ruins  of  older  institutions,  but 
to  develop  from  them  a  nobler,  broader  and 
more  lasting  structure;  and  in  effecting  this  up- 
on so  vast  a  scale  and  under  conditions  so  wide- 
ly different  from  the  past,  the  immortal  instru- 
ment was  indeed  the  product  of  consummate 
statesmandiip. 

Of  the  future  greatness  of  the  new  nation 
Washington  had  no  doubt.  He  saw,  as  if  face 
to  face,  that  continental  domain  which  glim- 
mered to  othera  as  through  a  glass  darkly. 

The  great  west  was  no  sealed  book  to  him, 
and  no  one  knew  better  than  he  that  no  foreign 
power  could  long  control  the  flow  of  the  Father 
of  Waters  to  the  Gulf. 

He  is  said  to  have  lacked  imagination,  and  if 
the  exhilaration  of  the  poet,  the  mystic  or  the 
seer  is  meant,  this  nuiy  oe  true. 

HIb  mind  was  not  given  to  indulgence  in 
dreams  of  ideal  commonwealths  like  the  re- 
public of  Plato  or  of  Cicero,  the  City  of  God 
of  Auguatine,  or  the  Utopia  of  Sir  ThoBMM 
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More,  but  it  msped  the  mlgbty  fact  of  the 
empire  of  the  future,  and  acted  in  obedience  to 
the  beayenly  vision. 

But  the  question  was,  Could  that  empire  be 
realized  and  controlled  by  the  people  within  its 
vast  boundaries  in  the  exercise  of  self-govern- 
ment? 

Could  the  conception  of  a  central  govern- 
ment, operating  directly  upon  citizens,  who  at 
the  same  time  were  subject  to  the  jurisdiction 
of  their  several  States,  be  carried  into  practical 
working  operation  so  as  to  reconcile  imperial 
sway  with  local  independence? 

Would  a  scheme  work  which  was  partly  na- 
tional and  partly  federal,  and  which  aimed  at 
unity  as  well  as  union? 

And  could  the  rule  of  the  majority  be  sub- 
jected with  binding  force  to  sucn  restraints 
through  a  system  by  representation,  that  of  a 
repubuc  rather  than  that  of  a  pure  democracy, 
that  the  violence  of  faction  could  not  operate  in 
the  long  run  to  defeat  a  common  government 
by  the  many,  throughout  so  immense  an  area? 

Could  the  restraints  essential  to  the  preserva- 
tion of  society,  the  equilibrium  between  prog- 
ress and  order,  be  so  guarded  as  to  allow  of 
that  sober  second  thought  which  would  secure 
their  observance,  and  thus  the  liberty  and  hap- 
piness of  the  people  and  the  enduring  progress 
of  humanity? 

While  the  geheral  genius  of  the  government 
was  thoroughly  permeated  with  the  ideas  of 
freedom  in  obedience,  yet  tjme  was  needed  to 
commend  the  form  in  which  it  was  for  the  fu- 
ture to  exert  itself. 

Hence  administration  in  the  first  instance  re- 
quired accommodation  as  well  as  adherence  to 
the  letter,  and  prudence  and  conciliation  as 
well  as  firmness. 

The  Cabinet  of  the  first  President  illustrates 
bis  sense  of  the  nature  of  the  exigency. 

All  its  members  were  friends  and  supporters 
of  the  Constitution,  but  possessed  of  widely 
different  views  as  to  the  scope  of  its  powers  uika 
the  probabilities  of  its  successful  operation  in 
the  shape  it  then  bore. 

Between  Jefferson  and  Hamilton  there 
seemed  to  be  a  great  gulf  fixed,  yet  a  common 
patriotism  bridged  it,  and  a  common  purpose 
enabled  them  for  these  critical  years  to  act  to- 

Sther.  And  this  was  rendered  possible  by  the 
ct  that  the  leadership  of  Washington  afforded 
a  common  ground  upon  which  every  lover  of  a 
united  country  could  stand.  And  as  the  first 
four  years  were  nearing  their  close,  Hamilton 
and  Jefferson  leverallv  urged  Washington  to 
consent  to  remain  at  the  helm  for  four  years 
longer,  that  the  government  might  acquire  ad- 
ditional firmness  and  strength  before  being  sub- 
jected to  the  strain  of  the  contention  of  pf^ies. 

Undoubtedly  Hamilton  desired  this  also,  be- 
cause of  nearer  coincidence  of  thought  on  some 
questions  involving  serious  difference  of  opin- 
ion, but  both  concurred  in  urging  it  upon  the 
ground  that  the  confidence  of  the  whole  Union 
was  centered  in  Washington,  and  his  bebig  at 
the  helm  would  be  more  than  an  answer  to 
every  argument  which  could  be  used  to  alarm 
and  lead  the  people  in  any  quarter  into  violence 
or  secession. 

Appointments  to  the  supreme  bench  involved 
less  reason  for  accommoaation«  but  equal  pru* 
dence  and  sagacity* 
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The  great  part  which  that  tribunal 
play  in  the  development  of  our  institutions 
yet  to  come,  but  tne  importance  of  that  bran^ 
of  the  government  to  which  was  committed  the 
ultimate  interpretation  of  the  Constitution  was 
appreciated  by  Washington,  who  characterized 
it  as  the  keystone  of  the  political  fabric. 

To  the  headship  of  the  court,  Washingtoa 
called  the  pure  and  great-minded  Jay  of  New 
York,  and  assodated  with  him  John  Rutledge 
of  South  Carolina,  who,  from  the  Stamp- Act 
Congress  of  1765,  had  borne  a  conspicuous  part 
in  the  history  of  the  country  and  of  his  State; 
James  Wilson  of  Pennsylvania,  who,  like  Rut- 
ledge,  had  been  prominent  in  the  Continental 
Congress  and  in  the  federal  convention,  a 
signer  of  the  Declaration  of  Independence,  and 
one  of  the  most  forcible,  acute  and  learned  de- 
baters on  behalf  of  the  Constitution,  as  the 
records  of  the  federal  and  his  state  conventions 
show;  Cushing,  chief  Justice  of  Massachusetts, 
exi)erienced  in  Judicial  station,  and  the  only 

Eerson  holding  office  under  the  Crown  wboad- 
ered  to  his  country  in  the  Revolution;  Harri- 
son of  Maryland,  Washington's  well-known 
secretary;  Blair  of  Virginia,  a  iudge  of  its 
court  of  appeals,  and  one  of  Washington's  fel- 
low-members in  the  convention;  and  in  place 
of  Rutledge  and  Harrison,  who  preferred  the 
highest  Judicial  positions  in  their  own  States, 
Thomas  Johnson  of  Maryland  and  James  Ir^ 
dell  of  North  Carolina. 

It  will  be  perceived  that  the  distribution  wu 
made  with  tact,  and  the  selections  with  con- 
summate wisdom. 

The  part  the  appointees  had  taken  in  tba 
cause  of  the  country,  and  especially  in  laying 
the  foundations  of  the  political  edifice,  their 
eminent  Qualifications  ana  recognized  integri^, 
commenaed  the  court  to  the  confidence  of  the 
people,  and  gave  assurance  that  this  great  dfr> 
partment  would  be  so  administered  as  to  effco> 
tuate  the  purposes  for  which  it  bad  been  created. 

As  to  appointments  generally,  he  did  not  rec- 
ognize the  rule  of  pt&ty  rewards  for  party 
work,  although,  when  partyopposition  bccanac 
clearly  definSd,  he  wrote  Pickering  that  to 
"bring  a  man  into  any  oflSce  of  consequeooe 
knowmgly, whose  political  tenets  are  adverw  to 
the  measures  whicn  the  general  ffovemment  is 
pursuing,"  would  be,  in  his  opinion,  **a  sort  of 
poliUcafsuicide. "  To  integrity  and  capacity,  as 
qualifications  for  high  civil  office,  he  added  thai 
of  "marked  eminence  before  the  country,  Dd 
only  as  the  more  likely  to  be  serviceable,  but  be- 
cause the  public  will  more  readily  trust  them." 
As  in  appointments,  so  in  the  conduct  of  affairs^ 
prudence,  conciliation  and  acoomnoodatloo  car> 
ried  the  experiment  successfully  along,  while 
firmness  in  essentials  was  equally  present,  u 
when,  at  a  later  day.  the  suppression  of  the 
whiskey  rebellion  and  the  maintenance  of  neu- 
trality in  the  war  between  France  and  England 
gave  information  at  home  that  there  exists  a 
central  government  strong  enough  to  suppms 
domestic  insurrection,  and  abroMl,  that  a  new 
and  self-reliant  power  had  been  bom  into  tba 
family  of  nations. 

The  course  taken  in  all  matten,  wbcOieff 
great  or  small,  was  the  result  of  careful  con- 
sideration and  the  exercise  of  deliberate  Jud^ 
ment  as  to  the  effect  of  what  was  done,  or  fat- 
Ixnne  to  be  done,  upon  the  soooess  d  tiie 
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ly  ooDStraded  fabric  Thus,  the  regulation  of 
otBcial  behavior  was  deemed  a  matter  of  atich 
coDseqoeDce,  that  Adams,  Jay.  Hamilton  and 
Madison  were  consulted  upon  it,  for  although 
republican  simplicity  had  been  substituted  for 
monarchy  and  titles,  and  was  held  inconsistent 
with  concession  of  superiority  by  reason  of  oc- 
cupancy of  official  station,  yet  the  transition 
could  not  be  violently  made,  and  the  people 
were,  in  any  event,  entitled  to  expect  their 
4ij^nt8  to  sustain  with  dignity  the  high  posi- 
tions to  which  they  had  been  called. 

During  the  entire  presidency  of  Washington, 
tipon  the  details  of  which  it  is  impracticable 
here  to  dwell,  time  for  solidification  was  the 
dominant  thought.  The  infant  giant  could  de- 
Ic'od  himself  even  in  his  cradle;  but  to  become 
the  Colossus  of  Washington's  hopes,  the  gristle 
must  have  opportunity  to  harden. 

After  more  than  seven  years  of  devotion  to 
ibe  interests  committed  to  his  charge  and  in- 
tense watchfulness  over  the  adjustment  and 
working  of  the  machinery  of  the  new  system, 
having  determined  upon  his  own  retirement, 
thereby  practically  assigning  a  limit  to  the 
period  during  which  the  office  could  with  pro- 
priety be  occupied  by  his  successors,  still  re- 
garding the  problem  as  not  solved,  and  ctill 
anxiously  desiring  to  contribute  to  the  lost  to 
the  welfare  of  the  constant  object  of  his  venera- 
tion and  love*  he  gives  to  his  countrymen  in 
the  farewell  of  "an  old  and  affectionate  friend," 
the  results  of  his  observations  and  of  his  reflec- 
tions on  the  operation  of  the  great  scheme  he 
had  assisted  in  creating  and  had  so  far  com- 
mended to  the  people  by  his  administration  of 
Its  provisions. 

Punctilious  as  he  was  in  official  observances, 
end  dear  as  bis  home  and  his  own  State  were 
to  him,  this  address  was  one  that  rose  above 
home,  mnd  State,  and  official  place,  that  brought 
him  near,  not  simply  to  the  people  to  whom  It 
was  immediately  directed,  out  to  that  great 
coming  multitude  whom  no  man  could  cumber, 
And  towards  which  he  felt  the  paihetic  attach- 
ment of  a  noble  and  prophetic  souL  And  so  he 
dates  it,  not  from  Mount  Vernon  nor  from  his 
official  residence,  but  from  the  "United  States." 

Hamilton,  Madison  and  Jay  had»  in  the  series 
of  essays  in  advocacy  of  the  Constitution, 
largely  aided  in  bringing  about  its  ratification, 
And  displayed  wonderful  comprehensiveness  of 
view,  depth  of  wisdom  and  sagacity  of  reflec- 
tion in  their  treatment  of  the  topics  involved. 
Throughout  Washington's  administration  they 
had  to  the  utmost  assisted  in  the  successful 
carrving  on  of  the  government,  in  the  Cabinet, 
in  dongress,  upon  the  bench,  or  in  diplomatic 
atation,  and  to  them,  as  tried  and  true  friends 
and  men  of  a  statesmanship  as  broad  as  the 
country,  Washington  turned  at  one  time  and 
Another  for  advice  in  the  preparation  of  these 
closing  words. 

Notwithstanding  that  innate  modesty  which 
had  always  inducra  a  certain  real  diffidence  in 
assuming  station,  he  was  conscious  of  bis  posi- 
tion as  founder  of  the  state;  he  felt  that  every 
utterance  in  this  closing  benediction  would  be 
cherished  by  coming  generations  as  disinterest- 
ed advice,  based  on  experience  and  knowledge 
and  illuminated  by  the  dncerest  affection,  and 
he  invited  the  careful  scrutiny  of  his  friends 
that  it  might  "be  handed  to  the  public  in  an 


honest,  unaffected,  simple  gtrb."  But  Urn 
work  was  his  own,  as  all  hit  work  was. 
The  virtue  went  out  of  him,  even  when  he  used 
the  hand  of  another. 

If  we  turn  to  this  remarkable  document  and 
oompare  the  line  of  conduct  therein  recom- 
mended with  the  course  of  events  during  the 
century—the  advice  given  with  the  results  of 
experience — ^we  are  amazed  at  the  wonderful 
sagacity  and  precision  with  which  it  lays  down 
the  general  principles  through  whose  applica- 
tion the  safety  and  jprosperitv  of  the  republic 
have  been  secured.  To  cherish  the  public 
credit  and  promote  religion,  morality  and  edu- 
cation were  obvious  recommendations.  Econ- 
omy in  public  expense,  vigorous  exertion  to  dis- 
charge debt  unavoidably  occasioned,  acquies- 
cence in  necessary  taxation,  and  candid  con- 
struction of  governmental  action  in  the  selec- 
tion of  its  proper  oblects,  were  all  parts  of  the 
first  of  these.  The  increase  of  net  ordinary  ex- 
penditures from  three  millions  to  two  hundred 
and  sixty-eight  millions  of  doUarSy  and  of  net 
ordinary  receipts  from  four  and  one-half  to 
three  hundred  and  eiffhty  millions  of  dollars, 
renders  the  practice  of  economy,  as  contradis- 
tinguished mm  wastefulness,  as  commendable 
today  as  then,  but  it  must  be  a  judicious  econ- 
omy; for,  as  Washington  said,  timely  disburse- 
ments ftre<}uently  prevent  much  larger. 

The  extinction  of  the  public  debt  at  onetime, 
and  the  marvelous  reduction,  within  a  quarter 
of  a  century  of  its  creation,  of  a  later  public 
debt  of  more  than  twenty -five  hundred  millions 
of  dollars,  demonstrate  practical  adherence  to 
the  rule  laid  down.  It  is  true  that  the  great 
material  prosperity  which  has  attended  our 
growth  has  enabled  us  to  meet  an  enormous 
burden  of  taxation  with  comparative  ease,  but 
it  \b  nevertheless  also  true  that  the  general  Judg- 
ment has  never  wavered  upon  the  ouestion  of 
the  sacred  observance  of  plighted  faith;  and  if 
at  any  moment  the  removal  m  the  bars  designed 
to  imprison  the  powerful  giant  of  a  paper  cur- 
rency seemed  to  imperil  the  preservation  of  the 
public  honor,  the  sturdy  common  sense  of  the 
people  has  checked  through  their  representa- 
tives the  dangerous  tendency  before  it  has  gone 
too  far. 

Education  was  one  of  the  two  hooks  (the 
other  was  local  self-government)  upon  which 
the  continuance  of  republican  government  was 
considered  as  absolutely  hanging. 

The  action  of  the  Continental  Congress  in  re- 
spect to  the  western  territory  was  next  in  im- 
portance to  that  on  independence  and  union. 
Apart  from  its  political  significance  we  recall 
the  familiar  fact  that  one  section  out  of  every 
township  was  reserved  under  the  Ordinances  of 
1785  and  1787  for  the  maintenance  of  schools, 
because  religion,  morality  and  knowledge  were 
considered  essential  to  good  government  and 
the  happiness  of  mankind.  The  one  section 
has  been  made  two,  and  many  millions  of  acres 
have  been  granted  for  the  endowment  of  uni- 
versities, of  normal,  scientific  and  mining 
schools,  and  institutions  for  the  benefit  of  agri- 
culture and  the  mechanic  arts,  including  from 
three  hundred  and  fifty  to  four  hundred  and 
fifty  thousand  acres  for  educational  and  chari- 
table institutions,  to  each  of  the  new  States  re- 
cently admitted,bv  an  Act  appropriately  passed 
into  law  on  the  birthday  of  Washington.    A 
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thousand  Qniyeraltieay  colleges  and  institutions 
of  learning,  twelve  millions  of  children  attend- 
ing two  hundred  thousand  public  schools,  with 
three  hundred  and  sixty  thousand  teachers,  at 
an  expenditure  of  one  hundred  and  twenty-five 
millions  and  with  property  worth  two  hundred 
millions,  and  sixty-two  million  dollars  in  pri- 
vate benefactions  for  education  in  the  decade 
of  the  last  census,  testify  that  the  importance 
of  education  is  not  under-estimated  in  a  coun- 
try whose  institutions  are  dependent  upon  the 
intelligence  of  the  people. 
I      Washington   insists  that  national  moralltv 
:  cannot  prevail  in  exclusion  of  religious  prindf- 
\  pie,  though  the  influence  of  refluM  education 
'  on  minds  of  a  peculiar  structure  may  have  in- 
duced an  opposite  conclusion. 

HistOTy  accords  with  this  view.    Plutarch 
•aid,  "Yon  may  travel  over  the  world  and  vou 
mav  find  cities  without  walls,  without  kmg, 
without  mint,  without  theatre  or  gymnasium, 
but  you  will  never  And  a  city  without  Qod, 
without  prayer,  without  oracle,  without  sacri- 
fice;" and  the  eighteen  centuries  dnoe  his  day 
confirm  the  trum  of  his  words. 
"Take  from  me,"  said  Bismarck,  "my  faith 
^  in  a  divine  order  which  has  destined  this  Qer* 
'  man  nation  for  something  good  and  great,  and 
you  take  from  me  my  fatherland." 

Wasbinffton  dedares  that  "the  mere  politi- 
cian, equidly  with  the  pious  man,  ouffht  to  re- 
spect and  cherish  religion  and  morality  as  the 
firmest  props  of  the  duties  of  men  and  ditizens." 
He  did  not  mean  that  the  value  of  trust  and 
faith  has  no  relation  to  the  reality  of  the  ob- 
jects of  that  trust  and  faith,  nor  that  those  to 
whom  he  referred  should  indulge  in  religious 
observances  as  mere  mummeries  to  deceive, 
while  smiling  among  themselves,  an  Cicero 
with  his  fellow-augurs,  nor  that  faith  should 
be  betrayed  by  accommodation  to  superstition, 
as  in  the  action  of  Uie  town  clerk  of  Ephesus, 
but  he  demanded  that  they  should  recognize  in 
fact  the  indispensability  of  these  supports  of 
political  prosperity. 

And  here  again  Uie  answer  of  the  century's 
watchman  tells  that  the  night  is  passing. 

Crime,  drunkenness,  pauperism  have  steadily 
decreased  in  proportion  as  population  has  in- 
creased, philanthropic  asendes  have  multi- 
plied, moral  sensitiveness  has  become  keener, 
and  higher  standards  of  personal  and  official 
conduct  have  come  to  be  required,  while  at  the 
same  time  the  statistics  of  religious  progress  ex- 
hibit wonderful  and  most  gratifying  results. 

Washington  had  never  permitted  his  public 
action  to  he  infiuenced  by  personal  affection  or 
personal  hostility,  and  in  urging  the  avoidance 
of  political  connections  or  personal  alliances 
witn  any  portion  of  the  fordgn  world,  he  char- 
acteristically condemned  indulgence  hi  an  in- 
veterate antipathy  towards  poyrticular  nations 
and  a  passionate  attachment  for  others,  while 
observing  good  faith  and  Justice  towards 
aU. 

No  reason  existed  for  becoming  implicated  in 
the  ordinary  vicissitudes  of  the  politics  of  En- 
rope,  or  the  ordinary  combinations  and  collis- 
ions of  her  friendships  or  enmities.  Interven- 
tion meant  war,  not  arbitration;  the  assump- 
tion of  obliffaUon  meant  force,  not  words.  Ko 
field  was  to  oe  opened  here  for  fordni  intrigues, 
and  no  necessity  created  here  for  standing 


armies  and  the  domination  of  the  dvil  by  the 
military  authority. 

So  scrupulous  was  Washington's  abstinence 
from  the  slightest  appearance  of  interference, 
that,  notwithstanding  his  tender  friendship  for 
La  Fayette,  he  would  not  make  official  m>pU- 
cation  for  his  release  ttom  Olmutz.  So  abao- 
lute  was  his  conviction  that  this  country  must 
not  become  a  make- weight  in  Europe's  balanoea 
of  power,  that  he  stemTy  held  it  to  neutrality 
under  circumstances  whldi  would  have  ren- 
dered it  impossible  for  any  other  man  to  do  so. 
Such  has  been  the  policy  onchangeably  pur- 
sued, but  it  has  not  required  the  concnlment 
of  our  sympathy  with  all  who  have  wished  to 
put  American  institutional  ideas  into  practical 
operation,  or  our  confidence  in  their  ultimate 
prevalence.  Nor  has  the  rule  prevented  the 
republic  from  the  declaration  tnat  it  should 
take  its  own  course  In  case  of  the  interference 
by  other  nations  with  tiie  primary  interests  of 
America. 

In  the  lapse  of  years  international  rdation* 
have  been  constantly  assuming  larger  impor- 
tance with  the  growth  of  the  count^  and  the 
world  and  the  increasing  nearness  of  inter- 
communication. We  are  justifled  in  daiming 
that  the  delicate  and  difficult  function  of  gov- 
ernment involved  hat  been  from  the  first  dis- 
charged in  so  admirable  a  manner  that  the  so- 
lution of  the  grave  questions  of  the  future  maj 
be  awaited  wnhout  anxiety. 

It  is  matter  of  congratulation  that  tiie  fini 
year  of  our  second  century  witnesses  the  rep- 
resentatives of  the  three  Americas  engaged  in 
the  effort  to  increase  the  facilities  of  commer- 
cial intercourse,  "consulting  the  natural  course 
of  things,  diffusing  and  diversifying  by  gentle 
means  the  streams  of  intercourse,  tSut  forcing 
nothing,"  success  in  which  must  knit  doser  the 
ties  of  fraternal  friendship,  and  bring  the  peo- 
ples of  the  two  American  continents  into  imt- 
monious  control  of  the  hemisphere. 

The  course  of  events  has  equally  shown  tfa» 
profound  wisdom  of  the  propontions  of  tfa» 
fVuewell  Address  bearing  directh^on  the  fonn 
of  government  delineated  in  the  Federal  Con- 
stitution. 

First  of  these  is  the  necessity  of  the  pceaervar 
tion  of  the  distribution  of  powers^  and  of  re- 
sistance to  any  encroachment  by  one  depart- 
ment upon  another. 

The  executive  power  was  vested  in  the  Presi- 
dent, but  he  had  a  voting  power  in  the  right  t» 
veto,  and  the  power  of  imtiation  as  to  treaties^ 
which  became  binding  with  the  advice  and 
consent  of  the  Senate. 

The  interposition  of  the  latter  was  also  per- 
mitted by  the  requisition  of  a«ent  in  the  con- 
firmation of  appointments,  and  it  could  sit  in 
Judgment  on  the  President  if  artldea  of  im- 
peachment were  presented.  In  aome  paitlcn- 
brs,  therefore,  the  two  departments  appcoacbeA 
each  other  in  the  ezerdse  of  fmctiona  appio- 
pria^toeadL 

This  made  it  aU  the  more  important  that 
there  should  be  no  invasion  of  the  one  tj  the 
other.  No  effort  to  diminish  the  iecuU?e  as- 
thority  or  to  interfere  with  the  exercise  of  Us 
legitimate  discretion  has  commanded  the  snp^ 
port  of  the  public  voice,  and  impeadinient " 
not  been  considered  a  properieaort  to 
differences  of  Judgment,  however 
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The  right  to  Initiate  and  to  pan  laws  having 
been  lodged  in  Congress,  the  balance  of  power 
was  actually  there  reposed,  and  the  danger  of 
encroachment  would  naturally  present  itself 
from  that  quarter. 

And  here  the  federal  Judiciary  was  inter- 
posed as  a  coordinate  department,  with  power 
to  determine  when  the  limitations  of  the  funda- 
mental law  were  transgressed.  Without  an 
exact  precedent,  the  creation  of  a  tribunal  pos- 
sessed of  that  power  was  the  natural  result  of 
the  existence  of  a  written  constitution:  for  to 
leave  to  the  instrumentalities  bv  which  govern- 
mental power  is  exercised  the  aeterminadon  of 
boundaries  upon  it,  would  dispense  with  them 
altogether. 

In  England  the  executive  and  legislative 
powers  are  practically  vested  in  Parliament  and 
exercised  by  the  Cabinet,  which  amounts  to  a 
committee  of  the  Commons,  acting  with  the 
additional  power  which  secret  agreement  on  a 
given  course  imparts.  The  consntution  is  what 
rarliament  makes  it,  and  the  Judicial  tribunals 
onlv  interpret  and  applv  the  action  of  that 
body,  being  necessarily  destitute  of  the  power 
to  bold  such  action  void  by  reference  to  any 
higher  law  than  its  own  enactments. 

x^ot  so  with  us.  Every  Act  of  Congress, 
every  Act  of  the  State  Legi8latures,e  very  part  of 
the  Constitution  of  any  state.  If  repugnant  to 
the  Constitution  of  the  United  States,  is  void, 
and  to  be  so  treated.  The  supreme  court  by 
the  decision  of  cases  in  which  such  Acts  or  pro- 
visions are  drawn  in  question,  and  in  the  exer- 
cise of  Judicial  functions,  renders  the  Constitu- 
tion in  reality  as  well  as  in  name  the  supreme 
law  of  the  land. 

Its  Judfl;ments  command  the  asnnt  of  Con- 
gress and  the  Executive,  the  States  and  the 
people,  alike,  and  it  is  this  unique  arbitrament 
that  has  challenged  the  admiration  of  the  world. 

The  court  cannot  be  abolished  by  Congress, 
but  the  number  of  its  judges  may  be  increased, 
or  diminished  on  the  occurrence  of  vacancies, 
and  so,  while  its  Jurisdiction  cannot  be  im- 
paired, the  exercise  of  it  may  be  curtailed. 

Nevertheless,  no  legislation  to  control  it  in 
any  way  has  ever  bc«n  approved  by  definite 
public  opinion,  and  the  tribunal  remains  in  the 
complete  discharge  of  the  vital  and  important 
functions  it  was  created  to  perform. 

Scrupulously  abstaining  from  the  decision  of 
strictly  political  questions  and  from  the  per- 
formance of  other  than  Judicial  duties;  never 
grasping  an  ungranted  Jurisdiction  and  never 
shrinking  from  the  exercise  of  that  conferred 
upon  it,  it  commands  the  reverence  of  a  law- 
abiding  people. 

Again,  Washington  urges  not  only  that  his 
countrymen  shall  steadily  discountenance  ir- 
regular opposition  to  the  acknowledged  au- 
thority of  the  government,  and  resist  with  care 
the  spirit  of  innovation  upon  its  principles,  but 
shall  oppose  any  change  in  the  ^vstem  except 
by  amendment  in  the  mode  provided,  particu- 
liu'ly  warning  them,  as  fearful  of  objection  to 
the  pressure  of  the  government,  that  the  energy 
of  the  scheme  must  not  be  impaired,  as  vieor 
is  not  only  required  to  manage  the  common  in- 
terests throughout  so  extennve  a  countiy,  Imt 
it  necessary  to  protect  liberty  itself. 

In  no  part  A  the  Constitution  was  greater 
iagadty  oisplayed  than  in  the  provision  for  ita 


amendment.  No  State,  without  fit  eonsent, 
could  be  deprived  of  its  equal  suffrage  in  the 
Senate,  but  otherwise  (with  an  exception  now 
immaterial)  the  instrument  might  be  amended 
upon  the  concurrence  of  two  thirds  of  both 
Houses,  and  the  ratification  of  tbeLegislaturea 
or  conventions  of  three  fourths  of  the  several 
States,  or  thromy^h  a  federal  convention  when 
applied  for  by  the  Leeislalures  of  two  thirds  of 
the  States,  and  upon  like  ratification. 

It  was  dedgnea  that  the  ultimate  sovereignty 
thus  reposed  should  not  be  called  into  play, 
except  through  this  slow  and  deliberate  process, 
which  would  give  time  for  mere  hypothesis 
and  opinion  to  exhaust  themselves,  and  the  con- 
clusion reached  to  be  the  result  of  gravity  of 
tbouffht  and  Judgment,  and  of  the  concurrence 
of  substantially  every  part  of  the  country. 

The  first  ten  Amendments  hardly  come  with- 
in the  application  of  the  principle,  as  they  were 
in  substance  requested  by  many  of  the  Statea 
at  the  time  of  ratification.  In  the  Pennsyl- 
vania convention,  James  Wilson  declared  that 
the  subject  of  a  bill  of  rights  was  not  men- 
tioned in  the  constitutioniu  convention  until 
within  three  days  of  its  adjournment,  and  even 
then  no  direct  motion  upon  the  subject  waa 
offered;  and  that  such  a  bill  was  entirely  un- 
necessary in  a  government  having  none  but 
enumerated  powers;  but  Jefferson  urged  from 
Paris  that  a  Dill  of  rights  was  "what  tne  people 
are  entitled  to  against  every  government  on 
earth,  general  or  {wrticular,"  and  that  one  ought 
to  be  added,  "providing  clearly  and  without 
the  aid  of  sophism,  for  freedom  of  religion,, 
freedom  of  the  press,  protection  against  stand- 
ing armies,  restriction  of  monopolies,  the  eter- 
nal add  unremitting  force  of  the  habeas  corpus, 
laws  and  trials  by  Jury  in  all  matters  of  fact 
triable  by  the  laws  of  the  land,  and  not  by  the 
laws  of  nations."  This  view  prevailed,  but  in 
order  that  the  affirmance  of  certain  rights  might 
not  disparage  others  or  lead  to  implications  in 
favor  of  the  poraession  of  other  powers,  it  was. 
added  that  the  enumeration  of  certain  rights, 
should  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people,  and  that  the 
powers  not  delegated  were  reserved. 

Congress,  in  £e  preamble  to  these  Amend- 
ments, and  Washington,  in  his  inaugural,  com- 
mend their  adoption  out  of  regard  for  the  pub- 
lic harmony  and  a  reverenoe  for  the  character- 
istic rights  of  freemen. 

The  Eleventh  inhibited  the  extension  by  con- 
struction, in  the  particular  named,  of  the  fed- 
eral Judicial  power,  and  the  Twelfth  related  to 
matters  of  detail  in  the  election  of  Prei^ident 
and  Vice-President  No  one  of  the  twelve  was. 
in  restraint  of  state  action. 

Sixty  years  elapsed  before  the  ratification  of 
the  lUrteenth,  Fourteenth  and  Fifteenth 
Amendments.  These  definitely  disposed  of  the 
subject  of  slaverY,that  Serbon(an  bog  'twixt  the 
extreme  views  or  the  two  schools  of  political 
thought  dividing  the  country — views  which, 
except  for  the  existence  of  that  institution, 
might  never  have  been  pushed  to  an  extreme, 
but  might  have  continued  peacefully  to  operate 
in  the  production  of  a  golden  mean  between 
the  absorption  of  power  oy  the  central  and  its. 
diffusion  among  tne  local  governments. '  And 
by  the  Fourteenth  an  additional  guaranty  waa 
fumi^ed  against  the  arbitrary  exercise  by  the 
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Statci  of  the  powen  of  goyernment,  unre- 
fftrained  bjr  the  established  principles  of  private 
riffbts  and  diatributiYe  Justice. 

Undoubtedly  the  effect  of  these  later  Amend- 
ments was  to  increase  the  power  of  Congress, 
but  there  was  no  revolutionary  change.  It  is 
as  true  of  the  existing  government,  as  it  was  of 
the  proposed  government,  that  it  must  stand 
or  fall  with  the  state  governments. 

Added  provisions  for  the  protection  of  per- 
sonal rights  involved  to  that  extent  additional 
powers,  but  the  essential  elements  of  the  struc- 
ture remained  unchanged. 

In  other  words,  while  certain  obstructions  to 
its  working  have  been  removed  the  clock-work 
has  not  been  thrown  out  of  gear,  but  the  pen- 
dulum continues  to  swin^  through  its  appoint- 
ed arc  and  the  vast  machinery  to  move  noise- 
lessly and  easily  to  and  fro,  marking  the  order- 
ly progress  of  a  great  people  in  the  achievement 
of  happiness  by  the  exercise  of  self-govern- 
ment. « 

But  while  direct  alterauons  have  been  few, 
the  fundamental  law  has  been  developed  in  the 
evolution  of  national  growth,  as  Washington, 
indeed,  anticipated,  ''^xime  and  habit,"  said 
be,  "are  at  least  as  necessary  to  fix  the  true 
character  of  government  as  of  other  human  in- 
stitutions;" and  "experience  is  the  surest  stan- 
dard by  which  to  fix  the  real  tendency  of  the 
existing  constitution  of  a  country." 

In  tms  he  applies  the  language  of  Hume,  and 
«;)eaks  in  the  spirit  of  the  observation  of  Bacon, 
that  "rightly  is  truth  called  the  daughter  of 
time,  not  of  authority." 

Time,  habit,  experience,  legislation,  usage 
may  have  assisted  in  expanding  the  Constitu- 
tion in  the  quiet,  imperceptible  manner  in 
which  nature  adapts  itself  to  new  conditions, 
though  remaining  still  the  same. 

Tet  its  chief  growth  is  to  be  found  in  the  in- 
terpretation of  its  provisions  by  the  tribunal 
upon  which  that  delicate  and  responsible  duty 
was  imposed.  And  in  that  view  what  "a  debt 
immense  of  endless  gratitude"  is  owed  to  those 
luminous  decisions  of  John  Muvhall,  which 
placed  the  principles  of  the  Constitution  upon 
an  impregnable  bans  and  rendered  an  experi- 
mental system  permanent 

Renowned  and  venerable  name!  It  was  he 
who  liberated  the  spirit  which  lived  within  the 
Constitution — the  mind  infused  "through  every 
member  of  the  mightv  mass"— so  thatlt  might 
"pervade,  sustain  and  actuate  the  whole." 

The  fact  that  the  conclusions  reached  by  the 
'Court  and  set  forth  by  the  persuasive  and  logi- 
<cal  reasoning  of  the  great  chief  Justice  did  not 
4it  that  moment  move  in  the  direction  of  public 
opinion,  but  finally  met  with  the  entire  appro- 
val of  the  matured  judgment  of  the  people, 
furnishes  an  impressive  illustration  of  the 
working  of  our  system  of  government 

Doubtless,  in  many  instances,  the  Constitu- 
tion has  been  subjected  to  strains  which  have 
tested  its  elasticity  without  breaking  the  tex- 
ture, but  the  watchfulness  of  party  has  aided  to 
keep  the  balance  true,  absolute  infraction  has 
been  deprecated  or  denied,  and  a  law-loving 
and  law-abiding  people  has  welcomed  the  re- 
bound which  restored  the  rigid  outline  and 
«ven  tenor  of  its  way. 

The  departing  statesman  dwells  with  insist- 
ence, on  the  grounds  both  of  inteiest  and  sen- 
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sibility,  upon  tht  paramount  faaportance  ot  the 
Union  ana  of  that  unity  of  government  which 
makes  of  those  who  live  under  it  one  people 
and  one  nation,  and  will,  he  hopes,  induce  all 
its  citizens,  whether  by  birth  or  choice,  to  ^oiy 
in  the  name  "American." 

Here,  the  ideal  which  influenced  his  conduct 
may  be  read  between  the  lines—the  ideal  of  a 
powerful  and  harmonious  people,  possessed  of 
freedom  because  capable  of  self-restraint  and 
working  out  the  destinies  of  an  ocean-bound 
republic,  whose  example  should  be  m  menage 
of  glad  tidings  to  all  the  earth. 

And  the  realization  of  that  ideal  involved  a 
patriotism  not  based  upon  the  dictates  of  inter- 
est, but  springing  from  devotion  of  the  heart, 
and  pride  in  &e  object  of  that  devotion. 

What  Washington  desired,  at  Lodge's  fine 
biography  makes  entirely  clear,  was,  that  the 
people  should  bMX>me  saturated  with  the  prin< 
ciples  of  national  unity  and  love  of  countir, 
should  possess  an  "American  character,"  should 
never  forget  that  they  were  "Americans." 
Hence  he  opposed  education  abroad,  lest  our 
youth  might  contract  principles  unfriendly  to 
republican  government;  ana  discouraged  im- 
migration, except  of  those  who,  by  "an  inter- 
mixture with  our  people,"  cotild  themselvei, 
or  their  descendants,  "set  assimilated  to  our 
customs,  measures  and  Taws;  in  a  word,  soon 
become  one  people." 

To  be  an  American  was  to  be  part  and  pa^ 
eel  of  American  ideas,  institutions,  proMKritv 
and  proj;ress.  It  was  to  be  like-minded  with 
the  patriotic  leaders  who  have  served  the  cause 
of  their  native  or  adopted  land,  from  Washing- 
ton to  Lincoln.  It  was  to  be  convinced  of  the 
virtues  of  republican  government  as  the  bul- 
wark of  the  true  and  genuine  liberties  of  man- 
kind, which  would  ultimately  transmute  suf- 
fering throu^  ignorance  into  happtnctf 
through  light 

Who  would  not  glory  in  the  name  Ameri- 
can, when  it  carries  with  it  such  illustrative 
types  as  Washington,  and  Franklin,  and  Sam- 
uel Adams,  and  Jdferson,  and  such  a  type  as 
Lincoln,  whose  very  faults  were  American,  as 
were  the  virtues  of  his  sad  and  heroic  aoul? 

As  the  lust  for  domination  Is  In  perpetual 
conflict  with  the  longing  to  be  free,  so  the  ten- 
dency to  concentration  struggles  perpetually 
with  the  tendency  to  diffuse. 

It  is  in  the  maintenance  of  the  equUibrioa 
that  the  largest  liberty  consistent  with  the 
greatest  progress  has  been  found.  And  this  is 
as  true  between  the  8utes  and    the  federal 

government  as  between  the  individual  and  the 
tate. 

But  while  the  play  of  the  two  forces  is  a  nat- 
ural one,  the  gravitation  Is  to  the  centre,  with 
human  nature  as  it  is. 

The  passage  of  the  century,  with  the  vast 
material  development  of  the  country,  bss 
brought  this  strikingly  home  to  us  In  the  la- 
creased  importance  of  the  federal  sovemoMaC 
in  prestige  and  power  as  compared  with  that 
of  the  state  governments  in  the  time  of  Wssh- 
ington.  Position  on  the  supreme  tiench  or 
camnet  place  might  still  be  declined  for  per- 
sonal reasons,  but  not  because  of  preferenos 
for  the  headship  of  a  state  government^  or  of  a 
state  tribunal,  and  do  punctilio  would  caun 
the  governor  of  today  to  hesitate    upon  a 
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oiMitton  of  official  etiquette  when  the  Fred- 
^nt  TisitB  a  state  capital 

Rapidity  and  ease  of  communication  hj  rail- 
road, telegraph  and  poet;  the  handling  of  the 
▼ast  income  and  expenditure  of  the  federal 
treasury,  and  the  knitting  together  of  the  in- 
numerable ties  of  family,  social  and  business 
relations,  have  created  a  solidarity  which  de- 
mands, in  the  regulation  of  commerce,  the 
management  of  financial  affairs  and  the  like, 
the  interposition  of  federal  authority.  The 
national  oankin^  system,  the  Interstate  Ck>m- 
merce  Commission,  the  Agricultural  Depart- 
ment, the  Labor  and  Educational  Bureaux,  the 
National  Board  of  Health,  indicate  the  drift 
toward  the  exertion  of  the  national  will,  a  nat- 
ural and  perhaps  inevitable  result  of  that  unity 
which  formed  the  object  of  Washington's  de- 
sire. 

But  what  he  wished  was  solidarity  without 
centralization  in  destruction  of  local  regulation, 
for  it  must  not  be  assumed  that  he  did  not 
realize  the  vital  importance  of  the  preservation 
of  local  self-government  through  the  States. 
To  realize  its  ^p^eat  destiny  the  country  most 
oppose  extemall V  a  consolidated  front  and  con- 
tain within  itself  a  single  people  only;  but  pop- 
ular government  must  be  preserved,  and  the 
doubt  was  whether  a  common  government  of 
Che  popular  form  could  embrace  so  large  a 
sphere. 

Hence  the  eaiuestness  with  which  Washing- 
ton invoked  the  spirit  of  essential  unity  throu^ 
pride  and  affection  to  move  upon  the  face  of 
the  waters.  When  the  new  political  world 
had  fairly  taken  form  and  substance  other  con- 
siderations would  resume  their  due  importance. 
He  was  profoundly  disturbed  by  the  apprehen- 
sion that  different  portions  of  .the  population 
might  become,  through  contradictory  interests, 
in  effect  rival  peoples,  and  the  Union  be  de- 
stroyed by  the  contention  for  mastery  between 
them.  His  sagacious  mind  perceived  the 
danser  arising  From  the  social  and  economic 
condition  produced  by  an  institution  with 
which  the  framers  of  the  Constitution  had 
found  themselves  unable  to  deal,  and  he  dep- 
recated an  appeal  to  the  last  reason  of  kinn  m 
preservation  of  one  government  over  our  whole 
domain. 

Tet  that  appeal  was  fortunately  so  long  de- 
layed that  when  it  came  the  dvil  war  (Kter- 
mined  the  perpetuity  and  indiMolubility  of  the 
Union,  without  the  loss  of  distinct  and  indi- 
vidual existence  or  of  the  right  of  self-govern- 
ment by  the  States. 

This  conflict  demonstrated  that  no  part  of 
the  country  was  destitute  of  that  old  fighting 
spirit,  which  rouses  at  the  invocation  of  force 
through  arms,  and  which  long  years  of  pros- 
perity could  not  weaken  or  destroy,  and,  at  the 
same  time,  that  gigantic  armies  drawn  from  the 
ranks  of  a  citizen  soldiery,  however  skilled 
they  may  become  in  the  arts  of  war,  on  the 
cessation  of  hostilities  at  once  resumed  the  nor- 
mal cultivation  of  the  arts  of  peace. 

And  from  an  apparent  invasion  of  the  care- 
fully constructed  scheme  to  secure  popular 
government,  popular  government  has  obtained 
a  wider  scope  and  renewed  power,  and  from 
an  apparent  industrial  overthrow  has  come  an 
unexampled  industrial  development     "Out  of 


the  eater  came  forth  meat,  and  out  ol  Iba 
strong  came  forth  sweetness." 

The  waste  of  war  is  always  rapidly  replaced, 
and  in  its  effect  on  institutions  time  may  repair 
its  inluries  without  weakening  its  benefits. 

Is  it  possible  to  conceive  of  a  more  searohing 
test  of  the  wisdom  and  lasting  quality  of  our 
form  of  government  than  that  applied  by  the 
civil  war?  Is  it  possible  to  conceive  of  a  more 
convincing  demonstration  than  the  reconcilia- 
tion which  has  followed  the  conclusion  of  the 
struggle,  and  the  complete  reinstatement  of 
the  system  in  harmonious  operation  over  the 
entiro  national  domain?  No  conquered  prov- 
inces perpetuated  personal  animosities  and  by 
the  fact  of  their  existence,  through  despotic 
rule  over  part,  changed  the  government  over 
all.  On  toe  contrary,  the  States,  vital  parts  of 
the  system,  and  in  whose  annihilation  the  sys- 
tem perishes,  resumed  the  relations  temporarily 
suspended,  and  the  continuance  of  lo<^  self- 
government  on  its  accustomed  course  prevented 
the  old  connection  from  carrying  with  it  the 
bitterness  of  enforced  change.  It  was  the  tri- 
umph of  the  machinery  that  its  practical  work- 
ing so  speedily  assumed  its  normal  movement, 
substantially  uninjured  by  the  convulsion  that 
had  shaken  it. 

And  as  the  wheels  within  the  wheels  revolve, 
the  aspiration  finds  a  response  in  every  heart: 
"Come  from  the  four  winds,  O  breath,  and 
breathe  upon  these  slain  that  they  may  live" — 
live  with  their  reunited  brethren,  one  in  the 
hand  of  Qod. 

Finally,  the  country  is  warned  against  the 
baleful  effects  of  the  spirit  of  party  as  the 
worst  enemy  »f  governments  of  the  popular 
form. 

Franklin  wrote  that  all  great  affairs  are  car- 
ried on  by  parties,  but  Utat  as  soon  as  a  party 
has  gained  its  general  point  each  member  bo- 
comes  intent  upon  his  particular  interest;  that 
few  in  public  affairs  act  from  a  mere  view  of 
the  good  of  their  country,  and  fewer  still  with 
a  view  to  the  good  of  mankind.  But  these  ob- 
servations would,  in  the  Heht  of  the  hlstorv  of 
our  country,  be  regarded  as  too  sweeping, 
although  they  suggest  grounds  for  the  objec- 
tion of  Washington  to  the  domination  of  party 
spirit 

Parties  based  on  different  opinions  as  to  the 
principles  on  which  the  government  is  to  be 
conducted  must  necessanly  exist.  To  Uiem 
we  look  for  that  activity  in  the  advocacy  of 
opposing  views;  that  watchfulness  over  the 
assertion  of  authority;  that  keen  debate  as  to 
the  course  most  conducive  to  well  being,  essen- 
tial to  the  successful  growth  of  popular  insti- 
tutions. That  voice  of  the  people  which,  when 
duly  given  and  properlv  ascertained,  directs 
the  action  of  the  state,  is  largely  brought  to 
declare  itself  through  the  ii^trumentiaity  of 
partv.  It  is  this  which  corrects  that  general 
apathy  rightly  regarded  by  De  Tocqueville  as  a 
serious  menace  to  popular  government  because 
cooducive  to  its  complete  surrender  to  the  dom- 
ination of  its  agents  if  they  will  but  relieve  re- 
sponsibility and  gratify  desire.  But  if  the 
spirit  of  party  is  so  extreme  that  party  itself 
becomes  a  despotism,  or,  if  government  itself 
becomes  nothing  but  orjmnia^  P^^»  then  the 
danger  apprehended  by  Washlngtonis  upon  us. 
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With  the  increase  of  population  and  wealth 
and  power;  with  the  spoils  of  office  dependent 
npon  the  elections;  with  vast  interests  afiFected 
hy  le^lation,  as  in  the  care  and  disposition  of 
public  property,  the  raising  of  public  revenue, 
tbe  grant  or  regulation  ca  corporate  powers 
and  monopolistic  combinations,  the  danger  is 
that  corruption,  always  insidious,  always  ag- 
gressive and  always  dangerous  to  popular  gov- 
ernment, will  control  party  machinery  to  ^ect 
its  ends,  tempt  public  men  mto  accepting  favors 
at  its  hands  bv  taking  office  purchased  by  its 
influence,  and  flourish  in  rank  luxuriance  un- 
der the  shelter  of  a  system  which  confounds 
the  honest  and  the  patriotic  with  the  cunning 
and  the  profligate.  An  intelligent  public  opin- 
ion ceases  to  exist  when  it  cannot  assert  itself, 
and  great  measures  and  great  principles  are 
lost  when  elections  degenerate  into  the  mere 
registration  of  the  decrees  of  aelflshnest  and 
greed. 

Whenever  party  spirit  becomes  so  intense  as 
to  compass  such  results  it  will  have  reached 
Uie  height  denounced  bv  Washington,  and  will 
realize  in  the  action  it  dictates  the  terrible  defi- 
nition of  despotic  government,  "When  the  sav- 
ages wish  to  eat  fniit  they  cut  down  a  tree  and 
pluck  the  fruit." 

However  difficult  it  may  be  to  fully  appreci- 
ate the  influence  of  great  men  npon  the  cause 
of  civilization,  it  is  impossible  to  overestimate 
that  of  Washington,  thus  exerted  through  pre- 
cept, as  well  as  by  example.  In  the  general 
reooffnition  of  to-dav  of  the  effect  of  that  which 
he  did,  that  which  be  said,  that  which  he  was, 
upon  the  public  conscience,  is  found  the  justi- 
fication of  the  confident  claim  that  popular 
government  under  the  form  prescribed  by  the 
fundamental  law  has  ceased  to  be  an  experi- 
ment. Neither  foreign  wars,  nor  attacks  upon 
either  of  the  coordinate  departments,  nor  the 
irritation  of  a  disputed  national  election,  nor 
territorial  aggranaizement,  nor  the  addition  of 
realm  after  realm  to  the  empire  of  States,  nor 
sectioDsl  controversies,  nor  the  destruction  of 
a  great  economical,  social  and  political  institu- 
tion, nor  the  shock  of  arms  in  internecine  con- 
flict, have  impaired  the  structure  of  the  gov- 
ernment or  subverted  the  orderly  rule  of  the 
people. 

But  the  deliverance  vouchsafed  in  ttme  of 
tribulation  is  as  earnestly  to  be  sought  m  time 
of  prosperity,  when  material  acquSition  may 
deaden  the  spiritual  sense  and  impede  the 
progress  of  human  elevation. 

In  the  growth  of  population;  in  the  expan- 
sion of  commerce,  manufactures  and  the  use- 
ful arts:  in  progress  in  scientific  discovery  and 
invention;  in  ue  accumulation  of  wealth,  in 
material  advancement  of  every  kind,  the  cen- 
tury has  indeed  been  marvelous.  Steam,  elec- 
tricitv,  gas,  telegraphy,  photography,  have 
multfpli^  the  instrumentalities  for  the  exercise 
of  human  power.  Science,  philosophv,  litera- 
ture and  art  have  moved  forward  along  the 
lines  of  prior  achievement  But  wants  have 
multiplied  as  civilization  has  advanced,  and 
with  multiplied  wants  and  the  increased  free- 
dom of  the  individual  have  come  the  antago- 
nisms inevitably  incident  to  inequality  of  con- 
dition, even  though  there  is  widely  extended 
Improvement  upon  the  whole,  and  often  be- 
cause of  it,  and  added  to  them  the  more  serious 
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discontents  arising  ftom  the  existence,  notwith- 
standing the  immense  results  of  stimulated 
production,  of  privation  and  distress. 

The  Declaration  asserted  political  equality 
and  the  possession  of  the  inalienaUe  rignts  of 
life,  liberty  and  the  pursuit  of  happiness,  and 
the  future  of  the  individual  was  assumed  to  be 
secured  in  securing  through  government  that 
equality  and  those  rights. 

In  spite  of  the  violent  overthrow  of  institu- 
tions in  the  French  Revolution,  that  great  con- 
vulsion carried  within  it  the  same  salutary 
principles,  while  a  quickening  outburst  of 
spiritual  energy  marked  the  commencement  of 
the  industrial  development  of  England,  and  sH 
Europe  glowed  with  the  fires  of  sympathy  with 
the  wretched  and  oppressed. 

Throughout  the  hundred  years  thus  intro- 
duced, aspiration  for  the  elevation  of  humanity 
has  not  diminished  in  intensity,  and  hope  of 
the  general  attainment  of  a  more  exalted  plane 
has  gained  new  stren  gth  in  the  effort  to  remove 
or  imtigate  the  iUs  which  have  oppressed  man- 
kind. The  enhanced  valuation  or  human  life, 
the  abolition  of  slavery,  the  increase  of  benev- 
olent and  charitable  institutions,  tlie  large 
public  appropriations  and  private  benefactioot 
to  the  cause  of  education,  the  wide  diff  udoo  of 
intelligence,  perceptible  growth  in  religion, 
morality  and  fraternal  iBndness,  encourage 
the  diort  and  give  solid  ground  for  the  hope. 
And  since  the  proUKrtion  and  regulation  of  the 
rights  of  individuals,  as  between  themsdves 
and  as  between  them  and  the  community,  ul- 
timately come  to  express  the  wfll  of  the  latter, 
it  is  not  unreasonable  to  contend  that  the  per- 
fectibility of  man  is  bound  up  in  the  preserva- 
tion of  republican  institutions. 

Where  the  pressure  upon  the  masses  has 
been  intense,  the  drift  has  been  toward  increased 
interference  by  the  state  in  the  attempt  to 
alleviate  inequality  of  condition.  So  long  as 
that  interference  is  enabling  and  protective 
only  to  enable,  and  individual  effort  is  not  so 
circumscribed  as  to  destroy  the  self-reliance  of 
the  people,  they  move  onward  with  accelerated 
speed  in  intellectual  and  moral  as  well  as  ma- 
terial process:  but  where  man  allows  his  be- 
liefs, his  family,  his  property,  his  labor,  each 
of  his  acts,  to  be  subjected  to  the  omnipotence 
of  the  state,  or  is  unmindful  of  the  fact  that  it 
is  the  duty  of  the  people  to  support  the  gov- 
ernment and  not  of  the  government  to  support 
the  people,  such  a  surrender  c  !  indepenoence 
involves  the  cessation  of  soch  progress  in  its 
largest  sense. 

The  statement  that  popular  ouioreaks  weie 
often  as  beneficdal  in  the  political  worid  as 
storms  in  the  physical  was  defended  upon  the 
ground  that,  although  evfls,  they  were  pro- 
ductive of  good  by  preventing  the  degeoeracv 
of  government  and  nourisbmg  that  senerai 
attention  to  public  affairs,  the  anence  of  which 
would  be  tantamount  to  the  abdicatioo  of  adf- 
govemment 

But  while  the  rights  to  Hfe,  to  use  ooe^  fae- 
ulties  in  all  lawfiu  ways,  and  to  acquire  and 
enjoy  property,  are  morally  fundamental  rights 
antecedent  to  constitutions,  which  do  not  ctmIc, 
but  secure  and  protect  them,  yet  it  is  within  the 
power  of  the  state  to  prMnote  the  health, 
peace,  morals,  edooatiott  and  good  ocder  of  the 
people  by  tegtshitioo  to  that  end,  and  to  ngv- 
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late  the  use  of  property  in  whfcli  the  public 
has  such  an  interest  as  to  be  entitled  to  assert 
control.  In  this  wide  field  of  regulation  by 
law,  and  in  the  reformation  of  laws  which  are 
found  to  promote  inequality,  as  well  as  in  the 
patient  efforts  ot  mutual  forbearieuice  which 
the  education  of  conflict  produces,  the  direc- 
tion of  the  rule  of  the  people  is  steadily  towards 
an  amelioration  not  to  be  found  in  the  dead 
level  of  despotism,  nor  in  the  destruction  of 
society  proposed  by  the  anarchist 

It  is  but  little  more  than  thirty  years  since 
the  well-known  prophecy  was  uttered,  that 
with  the  increase  of  population  and  the  tak- 
ing up  of  the  public  liuids,  our  institutions 
then  beinff  really  put  to  the  test,  either  some 
Caesar  or  l^apoleon  would  seisse  the  reins  of 
ffovemment,  or  our  republic  would  be  plun- 
dered and  lud  waste  as  the  Roman  Empire  had 
been,  but  by  Huns  and  Vandals  engendered 
within  our  own  country  and  by  our  own  insti- 
tutions. 

The  brilliant  essayist  did  not  comprehend 
the  character  of  our  fundamental  law,  the  se- 
curities carefully  devised  to  prevent  facility  in 
changing  it,  and  the  provisions  which  inhibit 
^e  subversion  of  individual  freedom,  the  im- 
pairment of  the  obligation  of  contracts  and 
&e  confiscation  of  property,  nor  realize  the 
practical  operation  of  a  governmental  scheme 
utended  to  secure  that  sober  second  thought 
which  alone  constitutes  public  opinion  in  this 
country,  and  which  makes  of  government  by 
the  people  a  ffovemment  strong  enough,  in  the 
language  of  the  address,  to  "withstand  the  en- 
terprises of  faction,  to  confine  each  member  of 
the  sodetv  within  ite  limits  prescribed  by  the 
laws,  ana  to  maintain  all  in  the  secure  and 
tranquU  enjoyment  of  the  riffhtsof  person  and 
property,"  without  which  "Bberty  u  little  else 
than  a  name." 

Undoubtedly  to  this  people,  who  from  four 
have  become  seventy  millions  in  the  passage  of 
their  first  century,  to  reach  by  the  close  of  the 
•econd,  perhaps,  seven  hundred  millions,  with 
resources  which  can  feed  and  clothe  and  render 
bappy  more  tiian  twice  that  number,  the  solu- 
tion of  grave  problems  is  committed. 

How  shall  the  evils  of  municipal  govern- 
ment, the  poverty,  the  vice,  engenderea  bvthe 
disproportionate  ftrowth  of  urlmn  populations, 
be  deak  with  as  that  growth  continues?  How 
•hall  immigration  be  regulated  so  that  precious 
institutions  may  not  be  threatened  by  too  large 
«n  influx  of  those  lacking  in  assimilative  power 
and  indioation?  How  shall  the  full  measure 
of  du^  towards  that  other  raoe»  to  which  in 


Qod'B  providence  this  country  has  been  so  bog 
a  home,  be  discharged  so  that  partidpatfon  in 
common  blessings  and  in  the  exercise  of  com- 
mon rights  .may  lead  to  and  rest  upon  equal 
education  and  intelligence?  How  shall  monop- 
oly be  checked,  and  the  pressure  of  accumula- 
tion yield  to  that  equitable  distribution,  which 
shall  "undo  excess,  and  each  man  have 
enough?"  How  shall  the  individual  be  held  to 
the  recognition  of  his  responsibility  for  govern- 
ment, and  to  meet  the  demand  ox  pubuc  obli- 
gations? How  shall  corruption  in  private  and 
public  Ufe  be  eradicated? 

These  and  like  questions  must  be  answered, 
and  they  will  be  by  the  nation  of  Washington, 
which  m  the  exercise  of  the  sagadty  and  pru- 
dence and  self-control  bom  of  nee  institutions, 
and  the  cultivation  of  the  humanities  of  Chris- 
tian dvilization,  will  hallow  the  name  Ameri- 
can, by  making  it  the  synonym  of  the  highest 
sense  of  duty«  the  highest  morality,  the  high- 
est patriotism,  and  so  become  more  powenul 
and  more  noble  than  the  powerful  and  noble 
Roman  nation,  which  stood  for  centuries  the 
embodiment  of  law  and  order  and  government, 
but  fell  when  the  gods  of  the  flreside  fled  from 
hearthstones  whose  sanctity  had  been  invaded, 
and  its  citizens  lost  the  sense  of  duty  in  indulg- 
ence in  pleasure. 

And  so  the  new  century  may  be  entered  upon 
in  the  spirit  of  optimism,  the  natural  result, 
perhaps,  of  a  self-confldence  which  has  lost 
nothing  in  substance  by  experience,  though  it 
has  gained  in  the  moderation  of  its  impetuosity; 
yet  an  optimism  essential  to  the  accomplish- 
ment of  great  ends,  not  blind  to  perils,  but  bold 
in  the  fearlessness  of  a  faith  whose  very  con- 
sciousness of  the  limitations  of  the  present 
asserts  the  attainability  of  the  untraveUea  world 
of  a  still  grander  future. 

No  ship  can  sail  forever  over  summer  seas. 
The  storms  that  it  has  weathered  test  and  dem- 
onstrate its  ability  to  survive  the  storms  to 
come,  but  storms  there  must  be  until  there 
shall  be  no  more  sea. 

But  as  amid  the  tempests  in  which  our  ship 
of  state  was  launched,  and  in  the  times  suc- 
ceeding, so  in  the  times  to  come,  with  everv 
exigency  constellations  of  illustrious  men  will 
rise  upon  the  angry  skies,  to  control  the  whirl- 
wind and  dispel  the  douds  by  thdr  potent  in- 
fluences, while  from  the  "dear  upper  sky"  the 
steady  light  of  the  great  planet  marks  out  the 
course  the  vessel  must  pursue,  and  sits  shining 
on  the  sails  as  it  comes  grandly  into  the  haven 
where  it  would  beii 
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%u  ^^tntovisvx. 


ORLOW  W.  CHAPMAN, 

Died  Jakuabt  19,  1890. 

8UPBBMB  OOUBT  OP  THE  UNITED  STATES, 

OoTOBBB  Term,  1889. 


Mqedat,  JanoaxT  90, 1890. 
Mb.  Attobhbt-Gbhebal  ,  aadrafsed   tbe 
eourt  as  foDows: 

Mat  it  flbabb  the  ooubt:  A  decree  of 
nmtuie,  as  distressing  as  it  was  anezpected, 
makes  it  my  datr  to  aDDOunceto  the  court  tbe 
death  of  the  SoIicitor-QeDeral  of  the  United 
States.  In  the  Sabbath  quiet  of  yesterday  mom- 
inff.  after  an  illness,  painful,  but  until  near  the 
end  not  beliered  to  be  fatal,  Orlow  W.  Chap- 
man rested  forever  from  earthly  duty  and 
earthly  sufferinff. 

The  shock  and  the  grief  of  this  eyent  are  to- 
day, I  am  sure,  too  fresh  and  strong  upon  all 
of  us  to  admit  of  fitting  words  of  eulogy  upon 
the  character  of  this  eminent  lawyer  and  good 
man.  Let  that  grateful  duty  await  some  fa- 
ture  occasion* 

My  .mission  this  .morning  is  on^  to  maka  1 


this  sad  annonnceaeat,  and  to  ask  the  court  !• 
take  such  action  as  may  be  due  to  the  meaofy 
of  our  loved  aasodata  and  now  departed 
brother. 

The  Ohief  Juriob  lesponded  as  f  oUows: 

The  court  reoelTes  the  mdancholy  intelli- 
gence of  the  death  of  Uie  Sdidtor-Gcoeral 
with  profound  regret 

There  is  a  case  now  under  argoment  and 
near  its  conclusion  in  which  tbe  counsel  en- 
gajrod  are  from  a  distant  State.  We  feel  com- 
pelled, therefore,  to  continue  our  session  antO 
the  argument  of  that  case  is  dosed,  but  wiQ 
then  adjourn  asa  deserved  mark  of  respect  to 
the  memory  of  the  lamented  deceased,  and  abo 
in  <nder  to  enable  the  members  of  the  ooort  to 
attend  his  funeral  in  a  bo4j« 
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OENTENISIAI.    OEI^BRA.TIOB 

VED'EJtAlj  JTTDIOIARY, 

HSLD  AT 

NEW  YORK, 

FEBRUARY  4,  1890. 


Under  Ike  tutpioet  and  pnnaast  to  amnge- 
ment  of  the  Bar  Ajnodation  of  the  State  of 
New  York,  assisted  hj  the  Bar  Assodation  of 
the  Citf  of  New  York  and  the  American  Bar 
AssociatioD,  the  hundreth  aDoiTenaiy  of  the 
first  session  of  the  Supreme  Court  of  the  United 
States  was  celebrated  on  the  fourth  day  of  Feb- 
ruary. 1890,  first,  by  commemoratiTe  literaiy 
exercises  tn  the  morning  at  the  Metropolitan 
Opera  House  in  New  York  City;  and,  second, 
by  a  banquet  at  the  Lenox  Lyceum  in  the  even- 
ing of  the  same  day.  From  the  large  commit- 
tees of  the  seyeral  Bar  Associations,  snb-com- 
mitteea  were  appointed  to  carry  out  details  as 
follows: 

Executiye  Committee.  ,. 

Committee  on  Finance. 

Committee  on  Invitations. 

Committee  on  CommemoratiYe  Exerdsei. 

Sub-Committee  on  Transportation. 

Committee  on  Entertainments  and  Recep- 
tions. 

Sub-Committee  on  Reception  and  Entertain- 
ment of  Invited  Guests. 

Sub-Committee  on  Toasts. 

Sub-Committee  on  Banquet 

L  Commemorative  literary  exerdset  at  the 
Metropolitan  Opera  House. 

Among  other  things  said  and  done,  and  as 
most  eminently  appropriate  to  be  reproduced 
here,  may  be  consiaered  the  following 

REMARKS   OF  MR   CHIEF  JUSTICE 

FULLER. 

Mr,  Ohairtnan: 

I  rise  to  express  to  the  New  York  State  Bar 
Association  and  to  those  who  have  co-operated 
with  it,  on  behalf  of  the  Supreme  Court  of  the 
United  States,  the  appredation  of  its  members 
of  the  admirable  manner  in  which  the  centen- 
nial anniyersary  of  the  organization  of  the  Ju- 
dicial Department  of  the  general  government  is 
being  cdebrated,  and  the&  sense  of  the  cordial 
he^tality  with  whidi  they  have  been  wel- 
comed to  the  metropolitan  city,  where  the  first 
steion  of  the  court  was  hdd.  Their  acknowl- 
edgments are  due  for  the  terms  in  which  that 


wdoome  has  been  extended  during  thete  exer- 
cises, and  for  the  discriminating  and  eloquent 
addresses  in  historical  and  biographical  review 
of  the  court,  and  in  exposition  of  its  powers, 
the  ends  which  it  secures,  and  the  vital  func- 
tions If  hich  it  exerdsea  in  the  masterly  consti- 
tutional sdieme  devised  to  perpetuate  popular 
government— addresses  worthy  of  the  eminent 
men  who  have  pronounced  them,  leaders  in 
that  great  fraternity  whence  the  membership 
of  courts  is  derived,  and  upon  whoee  assistance 
and  support  all  eourts  rely. 

But  it  is  not  for  me,  while  tendering  these 
acknowledgments,  to  enter  upon  these  compre- 
hensive reflections  suggested  by  the  occasion, 
and  which  should  find  expression  on  our  part. 
That  grateful  duty  appropriatdy  devolves  upon 
one  of  those  veteran  Jurists,  the  fruitful  labors 
of  whose  many  vears  have  imparted  imperish- 
able fame  to  tne  tribunal  and  themselves. 
Three  of  them,  still  shining  in  use,  find  work 
of  noble  note  may  yet  be  done  in  Uie  cause  to 
which  their  lives  have  been  dedicated;  while 
another,  Uie  redpient  of  the  liyeliest  attachment 
on  the  part  of  his  brethren  and  of  the  people 
he  has  served  so  well,  maintains,  in  his  well- 
earned  retirement,  a  never-ceasing  interest  in 
the  exalted  administration  of  Justice. 

And  I  deem  it  a  peculiar  felicity  that  at  a 
celebration  conducted  under  the  auspices  of 
the  bar  of  the  State  of  New  York — that  bar 
which  has  given  to  the  Supreme  Bench  a  Jay, 
a  Livingston,  a  Thompson,  a  Nelson  and  a 
Hunt,  and  whose  Blatchford  continues  most 
worthily  to  adorn  it — ^I  am  enabled  to  intro- 
duce, as  the  representative  of  the  court,  a  mem- 
ber of  the  same  bar,  who  has  reflected  so  much 
credit  upon  its  tndning  in  more  than  thirty 
years  of  distinguished  Judicial  service,  Mr.  Jus- 
tice Field  of  CSdif  omia. 

ADDRESS  OF  MR  JUSTICE  FIELD. 

Mr.  Preiidmt  and  OentUmen: 

As  the  Chief  Justice  of  the  United  States  has 
been  pleased  to  refer  to  my  former  connection 
with  the  bar  of  this  State  and  dty,  I  beg  to  say 
that  I  stiU  claim,  with  pride,  membership  there, 
and  tmst  that  the  claim  wiU  be  allowed.  Al- 
though I  remained  in  this  dty  but  a  fewyean^ 
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•wept  away  by  the  correDt  which  set,  in  1849, 
for  the  Elaorado  of  the  Weet,  dreaminff  that  I 
might  perhaps  in  sopie  way  aid  in  laying  the 
foundations  of  that  great  Commonwealth, 
which  everyone  saw  was  to  arise  on  the  Pacific, 
I  carried  with  me,  and  still  retain,  pleasant  rec- 
ollections of  the  learned  bar  of  that  period,  and 
of  its  great  lawyers,  to  whom  I  looked  up  with 
admiration:  Gfeorge  Wood,  George  OritBn, 
Daniel  Lord,  Frauds  B.  Cutting,  Benjamin  F. 
Butler,  John  Duer,  Charles  (rConor,  James 
W.  Gerard,  James  T.  Brady  and  others— names 
never  spoken  of  throughout  our  land  without 
profound  respect.  In  my  subsequent  life,  in 
the  varied  experiences  with  which  it  has  been 
marked,  and  with  the  extended  acquaintance  I 
have  had  with  the  legal  profession,  I  have  al- 
ways regarded  them  as  among  the  ablest  and 
most  learned  of  great  advocates. 

The  Chief  Justice,  in  behalf  of  himself  and 
his  associates,  has  expressed  in  fitting  terms 
their  high  appreciation  of  the  courtesy  extended 
to  them  bv  tne  Association  of  the  fiar  of  the 
State  of  ifew  York,  the  remembrance  of  which 
they  will  carry  through  life.  He  has  also  ex- 
pressed the  pleasure  which  they  have  felt,  in 
common  with  ell  here  present,  in  listening  to 
the  addresses  made  upon  the  organization  of  the 
Supreme  Court,  and  its  place  in  the  constitu- 
tional system  of  the  United  States,  and  upon 
the  lives  and  careers  of  the  Justices  who,  bv 
their  expositions  of  the  Constitution  and  their 
maintenance  of  its  principles,  have  shed  lustre 
upon  that  tribunal.  But  far  beyond  these  elo- 
quent discoursefi,  and  beyond  the  power  of  ex- 
pression in  words,  is  the  eulogium  presented  by 
this  vast  assembly ,— composed  of  great  lawyers, 
eminent  Judges,  and  men  distinguished  in  dif- 
ferent departments  of  life  for  their  honorable 
public  services, — ^gatbered  from  all  parts  of  our 
countnr,  to  celebrate  the  centennial  anniver- 
saiy  01  the  court's  organization,  and  to  listen 
to  the  story  of  its  lators  during  the  hundred 
years  of  its  existence — an  assemblv  presided 
over  by  one  who  has  held  the  hign  oflSoe  of 
President  of  the  United  States. 

In  every  age  and  with  every  people  there 
have  been  celebrations  for  triumphs  m  war — 
for  battles  won  on  land  and  on  sea — and  for 
triumphs  of  peace,  such  as  the  opening  of  new 
avenues  of  commerce,  the  discovery  of  new 
fields  of  industry  and  prosperity,  the  construc- 
tion of  stately  temples  Mid  monuments,  or 
Sand  edifices  for  the  arts  and  sciences,  and  for 
e  still  nobler  institutions  of  charity. 

But  never  until  now  has  there  been  in  any 
country  a  celebration  like  this,  to  commem- 
orate the  establishment  of  a  Judicial  tribunal 
as  a  coordinate  and  permanent  branch  of  its 
government.  The  unobtrusive  labors  of  such 
a  department,  the  simplicity  of  its  proceedioes, 
unaccompanied  by  pomp  or  retinue,  and  Sie 
small  number  of  persons  composing  it,  have 
caused  it  to  escape  rather  than  to  attract  popu- 
lar attention  and  applause. 

This  odebration  nad  its  inspiration  in  a  pro- 
found reverence  for  the  Constitution  of  the 
United  States  as  the  sure  and  only  means  of 
preserving  the  Union,  with  iu  inestimable 
blessings,  and  the  conviction  that  this  tribunal 
has  nttterialy  contributed  to  its  Just  appreci- 
ation and  to  a  ready  obedience  to  its  authority. 
tIM 


For  that  Constitution  the  deraesi  reverenoe 
may  well  be  entertained.  Its  adoption  was  e» 
sential  to  that  dual  government  br  which  alone 
free  institutions  can  be  maintained  in  a  countiy 
so  widely  extended  as  ours,  embracing  every 
variety  of  climate,  furnishing  different  pro- 
ducts, supporting  different  industries,  and  hay- 
ing in  different  sections  people  of  different 
hi3>its  and  pursuits,  and  in  many  cases  of  dif- 
ferent religious  faiths. 

Of  this  complex  gofSfBment^of  its  origin 
and  operation— I  may  be  pardoned  if  I  say  a 
few  words,  before  speaking  of  its  Judicial  De- 
partment and  of  the  peculkr  ftmctions  which 
distinguish  it  from  the  Judicial  departments  of 
all  other  countries,  and  before  q>eakinff  of  the 
necessity  of  legislation,  that  its  tribuniS  of  last 
resort  may  be  as  useful  in  the  future  as  we  be- 
lieve it  has  been  in  the  past 

Experience  has  shown  that  in  a  countiy  of 
gr^tt  territorial  extent  and  varied  interests, 
peace  and  lasting  prosperity  can  exist  with  a 
civilized  people  only  when  local  affairs  are 
controlled  by  local  authority,  and,  at  the  same 
time,  there  are  lodged  in  the  general  govern- 
ment of  the  country  such  sovereign  powers  as 
will  enable  it  to  regulate  the  intercourse  of  its 
people  with  foreign  nations  and  between  the 
several  communities,  protect  them  in  all  their 
rights  in  such  intercourse,  defend  the  countir 
s^nst  invasion  and  domestic  violence,  and 
xmdntain  the  supremacy  of  the  laws  through- 
out its  whole  aomain.  This  principle  tne 
framers  of  the  Constitution  acted  upcm  in  es> 
tablishing  the  government  of  the  Union,  by 
leavinff  unimpaired  the  power  of  the  States  to 
contrcM  all  matters  of  local  interest,  and  creat- 
ing a  new  government  of  sovereign  powers  for 
matters  of  general  and  national  concern.  They 
thus  succeeded  in  reconciling  local  self -govern- 
ment--or  home-rule,  as  it  is  termed — with  the 
exercise  of  national  sovereignty  for  national 

Surpoees.  Under  this  dual  government  eadi 
tate  may  pursue  the  policy  best  suited  to  Its 
people  and  resources,  though  unlike  that  of  an- 
other State.  And  yet  there  can  be  no  violent 
conflicts  so  long  as  the  central  government  ex- 
ercises its  rightful  power,  and  secures  them 
against  foreign  invasion  and  internal  violence, 
and  extends  to  the  citizens  of  each  State  pro- 
tection in  the  others.  The  adaptation  of  this 
form  of  government  for  a  far  more  extended 
territory  than  that  existing  at  its  adoption,  has 
been  demonstrated  bv  the  addition  to  the  Union 
of  new  States  with  interests  and  resources  in 
many  respects  essentially  different  from  those 
of  the  originid  States,  but  which,  from  experi- 
lenoe  of  its  benefits  and  their  instinctive  yearn- 
ing for  nationality,  have  formed  (a  like  attach- 
ment to  the  Constitution. 

The  prosperity  which  has  followed  this  dis- 
tribution of  ffovemmental  powers  not  only 
attests  the  wluom  of  the  framers  of  the  Con- 
stitution, but  transcends  even  their  highest 
expectations.  In  the  historv  of  no  people— 
ancient  or  modem— has  anything  been  known 
at  lUl  comparable  with  the  progress  of  this 
country  since  that  time  in  the  development  of 
Its  resources,  in  the  addition  to  its  material 
wealth,  in  its  application  of  science  to  works 
of  public  utility,  in  the  increase  of  its  popula- 
tion and  in  the  geiatnl  oontentment  and  happ&» 
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Bess  of  Its  people.  The  predictions  of  the  most 
enttausiastie  m  lo  its  growth  and  prosperity 
never  equalled  the  stupendous  reality. 

The  CoDstitution  of  the  United  States, which, 
in  ordaining  this  complex  government,  has 
been  produ<^ve  of  such  vest  results,  was  the 
out^rrowth  of  institutions  and  doctrines  inher- 
ited from  OUT  ancestors  and  applied  under  the 
now  conditions  of  our  country.  A  disliDfl;u{8hed 
English  statesman  has  designsted  it  as  the  most 
wonderful  product  struck  off  at  a  given  time 
by  the  brain  and  purpose  of  man;  but  this  des- 
ignation is  only  true  as  to  the  character  of  the 
instrument.  Though  it  received  definite  form 
from  the  labors  of  the  convention  of  1787,  it 
was,  in  its  division  of  governmental  powers 
into  three  departments,  and  in  its  guaranties  of 
private  rights,  the  product  of  centuries  of  ex- 
perience in  the  government  of  England.  It 
had  its  roots  deep  in  the  past,  as  all  enduring 
institutions  have.  The  colonists  brought  with 
them  the  great  principles  of  civil  liber^,  which 
had  been  established  there  after  many  a  con- 
flict with  the  Crown,  and  which  were  pro- 
claimed in  Magna  Charta  and  in  the  Declara- 
tion of  Rights.  Our  country  was  in  this  re- 
spect the  heir  of  all  the  ages.  Not  a  blow  was 
struck  for  libertv  in  the  Old  World  that  did 
not  wake  an  echo  in  the  forests  of  the  New. 
Every  vantage  ground  gained  there  on  its  be- 
half was  courageously  and  stubbornly  held 
here.  Thus  liberty.  With  all  its  priceless  bless- 
ings, passed  from  country  to  country,  from 
hemisphere  to  hemisphere,  and  from  seoeration 
to  generation.  Claiming  this  inhentance,  the 
Continental  Congress,  assembled  in  1774  to 
provide  measures  to  resist  the  encroachments 
of  the  British  Crown,  declared  that  the  inbab> 
itants  of  the  Colonies  were  entitled,  "by  the 
Immutable  laws  of  nature,  the  principles  of  the 
Enclish  Constitution  and  their  sever^  charters, 
to  Si  the  rights,  privileges  and  immunities  of 
free  and  natural-bom  subjects  within  the  realm 
of  England."  And  when  a  subsequent  Con- 
gress, in  1776,  declared  the  independence  of 
the  Colonies,  it  proclaimed  that  the  rights  of 
man  to  life,  to  liberty  and  to  the  pursuit  of 
happiness — having  then  risen  to  a  Just  appreci- 
ation of  their  true  source — ^were  held  by  him, 
not  as  a  boon  from  king  or  parliament,  or  as 
the  |Tant  of  any  charter,  but  as  the  endowment 
of  his  Creator;  also,  that  to  secure  these  rights 
— not  to  grant  them — governments  are  insti- 
tuted among  men,  deri^g  their  Just  powers 
from  the  consent  of  the  governed.  The  differ- 
«nt  communities,  which,  by  the  separation  from 
the  mother  country,  had  ceased  to  be  colonies 
and  had  become  States,  when  framing  new  con- 
stitutions to  conform  to  their  new  conditions, 
inserted  guaranties  for  the  protection  of  these 
rights,  with  other  provisions  required  for  the 
^vemment  of  free  commonw^ths. 

It  was  foreseen,  however,  by  members  of  the 
Continental  Congress  and  hy  thoughtful  pa- 
triots throughout  the  countiT^,  that  when  the 
Independence  of  the  Colonies  was  recognized 
by  the  noother  country,  as  sooner  or  later  it 
must  be,  they  would  be  at  once  surrounded  by 
difficulties  and  dan^rs,  threatening  their  peace 
and  even  their  existence  as  independent  com- 
munities. It  was  plain  to  them  that,  without 
some  common  protecting  power,  disputes  from 
oonflicting  interests  and  rivalries,  incident  to 


all  neighboring  states,  wonld  arise  between 
them,  which  would  inevitably  lead  to  armed 
conflicts  and  invite  the  interference  of  foreign 
powers,  ending  in  their  conquest  and  subJecUon ; 
and  that  all  that  was  gained  by  the  experience 
of  centuries  and  by  the  Revolution  on  behalf  of 
the  rights  of  man  and  free  government  would 
be  lost 

To  provide  against  these  apprehended  dan- 
gers, a  federation  or  league  between  the  States 
was  proposed  as  a  measure  of  common  defense 
and  protection.  Articles  of  Confederation  were 
accordingly  framed  and  submitted  to  the  Legis- 
latures of  the  States,  and  flnally  adopted  in 
1781. 

But,  as  we  all  know,  these  articles  provided 
no  mode  of  carrying  into  effect  the  measures 
of  the  Confederation,  or  even  the  treaties  mads 
by  it.  They  established  no  tribunal  to  construe 
its  enactments  and  enforce  their  provisions. 
Its  power  was  simply  that  of  recommendation 
to  the  States,  its  framers  appearing  to  have  be- 
lieved that  the  States  had  only  to  know  what 
was  necessary,  in  the  Judfrment  of  Congress, 
for  the  general  welfare,  to  provide  adequate 
means  for  its  accomplishment  A  governmen  t 
which  could  onlv  enforce  its  enactments  upon 
the  approval  of  thirteen  distinct  sovereignties 
necessarily  contained  within  itself  the  se^s  of 
its  dissolution;  it  could  not  give  the  general 
protection  needed.  Having  no  power  to  exact 
obedience  or  to  punish  for  disobedience  to  its 
advisory  ordinances,  its  recommendations  were 
disregarded  not  only  by  States  but  by  indi- 
vidu^ 

But  though  the  government  of  the  Oonf  ed- 
eration  f  ail^  to  accomplish  the  purpose  of  its 
creation,  its  experience  was  of  inestimable 
value;  it  made  clear  to  the  whole  country  what 
was  essential  in  a  general  government  in  order 
to  give  the  needed  security  and  protection,  and 
thus  prepared  the  way  for  the  adoption  of  tlie 
Constitution  of  the  United  States.  So  out  of 
Uie  necessities  of  the  times,  to  preserve  what- 
ever of  freedom  had  been  gained  in  the  past, — 
gained  after  years  of  bitter  experience,  both  in 
the  mother  country  and  in  our  own, — and  to 
secure  its  full  fruition  in  the  future,  that  in- 
strument was  framed  and  adopted.  By  it  the 
great  defects  of  the  Confederation  were  avoided, 
and  a  government  created  with  ample  powers 
to  give  to  the  States  and  to  all  their  inhabitants 
the  needed  security— a  eovemment  taking  ex- 
clusive charge  of  our  foreign  relations,  repre- 
senting the  people  of  all  the  States  in  that  re- 
spect as  one  nation,  with  power  to  declare  war, 
make  peace,  negotiate  treaties  and  form  alli- 
ances, and  at  the  same  time  securing  a  republi- 
can government  to  each  State  and  freedom  of 
intercourse  between  the   States,  equality  of 

Privileges  and  immunities  to  citizens  of  each 
tate  in  the  several  States,  uniformity  of  com- 
mercial regulations,  a  common  currency,  a 
standard  of  weights  and  measures,  one  postal 
^stem,  and  such  other  matters  as  concerned  all 
the  States  and  their  people. 

By  the  union  of  the  States,  which  had  its 
origin  in  the  necessities  of  the  war  of  the  Revo- 
lution, which  was  declared  in  the  Articles  of 
Confederation  to  be  perpetual,  but  which  was 
rendered  perfect  only  under  the  Constitution, 
the  political  body  known  as  the  United  States 
wss  created  and  took  its  place  in  the  family  of 
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natfoDt.  With  that  union  the  States  became, 
in  their  lelations  to  foreign  countries  and  their 
citizens  or  subjects,  one  nation,  and  their  peo- 
ple became  one  people,  with  a  government  de- 
dgned  to  be  perpetual.  A  dissolution  of  the 
X]nion  would,  indcMMl,  remit  the  States  to  their 
original  position  of  separate  communities,  and 
the  United  States  ceasing  to  be  a  political  body 
would  pass  f^om  the  family  of  nations.  But 
such  a  possibilitv  was  never  considered  by  the 
framers  of  the  Constitution;  no  provisions  are 
found  within  it  contemplating  such  a  result 
As  aptly  stated  bv  ChUf  Juittee  Chase,  "  the 
Constitution  in  all  its  provisions  looks  to  an  in- 
destructible Union  composed  of  indestructible 
States."  Its  government  was  clothed  with  the 
means  to  give  effect  to  all  its*  measures,  which 
none  baye  been  able  during  the  century  of  its 
existence  successfully  to  resist  In  the  late 
civil  war  its  strength  was  subjected  to  the 
severest  test.  But  notwithstanding  the  im- 
mense forces  wielded  by  the  Confederate  States, 
the  extent  of  territory  they  controlled,  and  the 
vast  numbers  which  recognized  their  authority, 
the  government  of  the  Union  never  for  one  hour 
renounced  its  claim  to  supreme  authority  over 
the  whole  country,  and  to  the  allegiance  of 
every  citizen  thereof.  And  when  the  contest 
ended— a  contest  which  was  the  most  tremen- 
dous and  awful  dvil  war  known  in  history, 
though  made  resplendent  with  unprecedented 
acts  of  heroic  courage  on  both  sides— the  armies 
of  the  Confederate  States  were  scattered,  and 
their  whole  government  overthrown.  Whilkt 
the  fiery  courage  and  the  martial  spirit  of  their 
people  extorted  our  admiration, — we  are  all  of 
the  same  warrior  race, — their  attempts  to  break 
the  Union  only  disclosed  the  immovable  solid- 
ity of  its  foundations  and  the  massive  strength 
of  its  superstructure.  It  was  the  dash  of  the 
tempestuous  waves  asainst  the  eternal  rock. 
And  now,  in  all  its  wlae  domain,  in  respect  to 
ev^ry  right  secured  by  the  Constitution,  no 
citizen  of  the  Republic  is  bevond  its  power  or 
so  humble  as  to  be  beneath  its  protection.  We 
can  now  confidently  look  forward  to  the  time 
when  the  country  will  embrace  himdreds  of 
miUions  of  people,  and  are  Justified  in  believing 
that  the  States  will  be  united  then,  as  now,  by 
kindred  sentiments,  and  common  pride  in  the 

greatness  and  the  glory  of  the  country.  We 
ave  an  abiding  faith  that  when  we  shall  have 
surpassed— as  we  are  destined  to  do— in  the 
vastness  of  our  empire,  as  in  the  dvilization 
and  wealth  of  our  people,  ancient  Rome  in  her, 
greatest  days,  we  shall  continue  to  be,  for  sll 
natiooal  purposes,  as  now,  one  nation,  one 
people,  one  power. 

The  crowning  defect  in  the  government  un- 
der the  Articles  of  Confederation  was  the  ab- 
sence of  any  Judicial  power;  it  had  b«  tribunal 
to  expound  and  enforce  its  laws. 

In  no  one  particular  was  tbo  difference  be- 
tween that  government  and  the  one  whidi 
superseded  it  more  marked  than  in  its  Judicial 
Department  The  Constitution  declares  not 
onlv  in  what  courts  Uie  Judicial  power  of  the 
United  States  shall  be  vested,  but  to  what  sub- 
jects it  shall  extend.  It  is  vested  in  one  Su- 
preme Court  and  In  such  inferior  courts  as 
Congress  mar  from  time  to  time  ordain  and 
establish.'and  it  extends  not  only  to  all  cases 
affecting  ambassadors,  other  public  minlsten 


and  consuls;  to  all  cases  of  admiralty  and 
maritime  turisdiction;  to  controversies  to  whldr 
the  United  States  shall  be  a  J^^:  to  contro- 
versies between  two  or  more  states;  between  a 
State  and  citizens  of  another  State;  between 
citizens  of  different  States;  between  citizens  of 
the  same  State  claiming  lands  under  grants  of 
different  States;  and  between  a  State,  or  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects;  but  also  to  all  cases  In  law  and  couity 
arising  under  the  Constitution,  the  laws  of  the 
United  States  and  treaties  made  under  their 
authority.  Cases  are  considered  as  arising  un- 
der the  Constitution,  laws  and  treaties  of  tb* 
United  States,  whenever  any  question  respect- 
ing that  Constitution  and  those  laws  or  treaties 
Is  presented  in  such  form  that  the  Judicial 
power  can  act  upon  it— that  Is  to  say,  when  a 
right  or  claim  Is  asserted  for  the  maintenance 
of  which  a  construction  of  that  Constitution,  or 
of  a  law  or  a  treaty  of  the  United  States,  Is  re- 
quired. 

No  government  Is  suited  to  a  free  people 
where  a  Judicial  department  does  not  exl«t  with 
power  to  decide  all  Judicial  questions  arising 
upon  its  constitution  and  laws. 

The  Judicial  Department  established  under 
the  Constitution  Is  thus  co-extensive;  It  reaches 
to  every  Judicial  question  which  arises  under 
the  Constitution,  treaties  and  laws  of  the 
United  States.  It  has  devolved  upon  It,  when 
such  a  question  arises,  beyond  the  ordinary 
functions  of  a  Judidal  department  under  a 
single,  as  distinguished  from  a  dual,  goven- 
ment  the  duty  of  determining  whether  the 
delegation  of  powera  to  Congress  on  the  one 
hand,  or  the  reservation  of  powen  to  the  States 
on  the  other.  Is  passed  b^  either,  and  thus  of 
preventing  Jarrinr  conflicts.  And  In  twapar- 
ticulara  it  is  distinguished  from  the  Judicial 
department  of  any  other  country;  one,  in  that 
it  can  summon  before  it  the  States  of  the  Union, 
and  adjust  controvereies  between  them,  going 
even  to  the  extent  of  determining  disputes  as 
to  thdr  boundaries,  rights  of  soil  and  jurisdic- 
tion; the  other,  in  that  it  can  determine  the  va- 
lidity or  invalidity  of  an  Act  of  CongreM  or  of 
the  States,  when  the  validity  of  either  Is  as- 
sailed in  litigation  before  It 

Controversies  between  different  states  of  the 
world  respecting  their  boundaries,  rights  of 
soil  and  jurisdiction  have  been  the  fruitful 
soured  of  irritation  between  their  people,  and 
not  unf requentiv  of  bloody  conflictsi  The  his- 
tory of  many  of  the  prindpalities  of  Germany 
in  the  fifteenth  century  is  a  history  of  desolat- 
ing wars  over  disputed  bonndaries.  The  li- 
cense, disorders  and  crimes  usually  attendant 
upon  border  warfara  were  the  cause  of  wide- 

Sread  misery,  until  the  establishment  under 
aximilian  of  an  imperial  chamber  for  the  set- 
tlement of  such  controversies,  which  brouafat 
out  of  chaos  order  and  tranquillity  fas  the  Oer- 
man  Empire. 

Between  the  States  hi  this  oonntry.  ondsr 
the  Articles  of  Ck)nfederatloii,  Oiere  were  a1s» 
numerous  conflicts  as  to  boundaries  and  cooae- 
quent  rights  of  soil  and  Jurisdiction.  Tbey 
existed  between  Pennsylvania  and  Yirfinia; 
between  Msssschusetts  and  New  Hampahirs» 
snd  between  Virginia  and  New  Jtner.  By 
the  Judicial  article  of  the  ConsHtutkm  all  vaek 
controversies  are  withdrawn  from  tba  arbitr»- 
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ment  of  war  to  the  arbitrament  of  law.  Thus, 
for  the  first  time  in  the  history  of  the  world  is 
the  spectacle  presented  of  a  provision  embod- 
led  in  the  fundamental  law  of  a  country,  that 
controversies  between  States — still  clothed  for 
purposes  of  internal  government  with  the  pow- 
ers of  independent  communities— shall  be  sub- 
mitted to  the  peaceful  and  orderly  modes  of 
judicial  procedure  for  settlement— controver- 
sies which  Lord  Chancellor  Hardwicke,  in  the 
case  of  Penn  y.  Lord  Baltimore,  said  were 
worthy  the  judicature  of  a  Roman  Senate  rather 
than  of  a  simple  judge. 

The  practical  application  of  the  power  of 
the  Supreme  Court  in  this  particular  has. been 
fruitful  of  happy  results.  In  1887  it  settled  a 
disputed  boundary  between  Rhode  Island  and 
Massachusetts;  in  1849  it  brought  to  an  adjust- 
ment the  disputed  line  between  Missouri  and 
Iowa;  and,  in  1870,  it  settled  the  controversy 
between  Virginia  and  West  Virginia  as  to  ju- 
risdiction over  two  counties  within  the  asserted 
boundaries  of  the  latter.  Certainly  no  provis- 
ion of  the  Constitution  can  be  menuonea,  more 
honorable  to  the  country  or  more  expressive  of 
its  Christian  civilization,  than  the  one  wUch 
provides  that  controversies  of  this  character 
shall  be  thus  peacefully  settled.  In  determin- 
ing 'them,  the  court  is  surrounded  by  no  im- 
gerial  ffuard,  by  no  bands  of  janissaries;  it 
as  with  it  only  the  moral  judgment  and  the 
invisible  power  of  the  people.  Should  the  ne- 
cessity anse  that  invisible  power  would  soon 
develop  into  a  visible  and  Inesistible  force. 

The  power  of  the  court  to  pass  upon  the  con- 
formity with  the  Constitution  of  an  Act  of  Con- 
gress, or  of  a  State,  and  thus  to  declare  its  va- 
lidity or  invalidity,  or  limit  its  application, 
follows  from  the  nature  of  the  Constitution 
itself,  ss  the  supreme  law  of  the  land, — the 
separation  of  the  three  departments  of  govern- 
ment into  legislative,  executive  and  ludicial— 
the  order  of  the  Constitution — each  independ- 
ent in  its  sphere,  and  the  specific  restraints 
upon  the  exercise  of  legislative  powers  con- 
tained in  that  insdnment.  In  all  other  coun- 
tries, except  perhaps  Canada  under  the  gov- 
ernment of  the  Dominion,  the  judgment  of  the 
legislature  as  to  the  compatibility  of  a  l&w 
passed  by  it  with  the  constitution  of  the  coun- 
try has  been  considered  as  superior  to  the  judg- 
ment of  the  courts.  But  under  the  Constitution 
of  the  United  States,  the  Supreme  Court  is  hi- 
dependent  of  other  departments  in  all  judicial 
matters,  and  the  compatibility  between  the 
Constitution  and  a  statute,  whether  of  Congress 
or  of  a  State,  is  a  judicial  and  not  a  political 

auestion,  and  therefore  is  to  be  determined  by 
le  court  whenever  a  litigant  asserts  a  right  or 
daim  under  the  disputed  Act  for  judicial  decis- 
ion. 

This  power  of  that  court  is  sometimes  char- 
acterized by  foreign  writers  and  jurists  as  a 
unique  provision  of  a  disturbing  and  danger- 
ous character,  tending  to  defeat  the  popular 
will  as  expressed  l^  the  legislature,  in  thus 
characterizing  it  they  look  at  the  power  as  one 
that  may  be  ezerdsed  by  way  of  supervision 
over  the  general  legislation  of  Congress,  de- 
termining the  validity  of  an  enactment  in  ad- 
vance of  its  being  contested.  But  a  declaration 
of  the  unconstitutionality  of  an  Act  of  Congress 
or  of  the  States  oannot  be  made  in  that  way 


by  the  Judicial  Department  The  onconstttu* 
tionality  of  an  Act  cannot  be  pronounced  except 
as  required  for  the  determination  of  contested 
litigation.  No  such  authority  as  supposed 
would  be  tolerated  in  this  country.  It  would 
make  the  Supreme  Court  a  third  house  of  Con- 
gress, and  its  conclusions  would  be  subject  to 
all  the  infirmities  of  general  legislation. 

The  limitations  upon  legislative  power,  aris- 
ing from  the  nature  of  the  Constitution  and  its 
specific  restraints  in  favor  of  private  rights, 
cannot  be  disregarded  without  conceding  that 
the  legislature  can  change  at  will  the  form  of 
our  government  from  one  of  limited  to  one  of 
unlimited  powers.  Whenever,  therefore,  any 
court,  called  upon  to  construe  an  enactment  of 
Congress  or  of  a  State,  the  validity  of  which  ii 
assailed,  finds  its  provisions  inconsistent  with 
the  Constitution,  it  must  give  effect  to  the  lat- 
ter, because  it  ii  the  fundamental  law  of  the 
whole  people,  and,  as  such,  superior  to  any 
law  of  Congress  or  any  law  of  a  State.  Other- 
wise the  limitations  upon  legislative  power  ex- 
pressed in  the  Constitution  or  implied  by  it 
must  be  considered  as  vain  attempts  to  control 
a  power  which  is  in  its  nature  uncontrollable. 

This  unique  power,  as  it  is  termed,  is  there- 
fore not  only  not  a  disturbing  or  dangerous 
force,  but  is  a  necessary  consequence  of  our 
form  of  government  Its  exercise  ii  necessary 
to  keep  the  administration  of  the  soveroment, 
both  of  the  United  States  and  of  the  States,  in 
all  their  branches,  within  the  limits  assigned  to 
them  by  the  Constitution  of  the  United  States, 
and  thus  secure  lustice  to  the  people  against 
the  unrestrained  legislative  will  of  either— the 
reign  of  law  against  the  sway  of  arbitrary 
power. 

As  to  the  decisions  of  cbe  Supreme  Court  re- 
specting the  constitutionality  of  Acts  of  Con- 
gress or  of  the  States,  they  have,  as  a  general 
rule,  been  recognized  as  furthering  the  great 
purposes  of  the  Constitution. — as  where,  in 
OiooonM  V.  Ogden,  the  court  declared  the  free- 
dom of  the  navigable  waters  of  New  York  to 
all  vessels,  against  a  claim  of  an  exclusive  right 
to  navigate  them  by  steam  vessels  under  a  grant 
of  the  State  to  particular  individuals;— or 
where,  as  in  Dartmouth  CoUeae  v.  Woodward, 
the  court  enforced  the  prohibition  of  the  Con- 
stitution a£»inst  the  impairment  by  the  Legis- 
lation of  a  State  of  the  obligation  of  a  contract, 
declaring  void  an  Act  of  New  Hampshire  which 
altered  £e  character  of  the  coUege  in  essential 
particulars,  and  holding  that  the  charter 
granted  to  the  trustees  of  ttie  college  was  a  con- 
tract within  the  meaning  of  the  Constitution 
and  protected  by  it,  and  that  the  college  was 
a  private  charitable  institution — ^not  under  the 
control  of  the  Legislature;— or  where,  as  in 
Brown  t.  Maryland,  the  court  declared  that 
conuneroe  with  foreign  nations  could  not,  un- 
der a  law  of  the  State,  be  burdened  with  a  tax 
upon  goods  imported,  before  they  were  broken 
in  bulk,  though  the  tax  was  imposed  in  the 
form  of  a  license  to  sell;— or  where,  as  in 
We$ttm  V.  OharUilon,  the  court  declared  that 
the  bonds  and  securities  of  the  United  States 
could  not  be  subjected  to  taxation  by  the 
States,  and  thus  the  credit  of  the  United  States 
be  impaired;— or  where,  as  in  McOuUoeh  v. 
Maryland,  and  Otbam  v.  Bank  €f  ike  Uniit^ 
Stateif  the  court  denied  the  authority  of  the 
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8tal6i,  hj  Uzttion  or  otherwise,  to  impede, 
burden,  or  in  any  manner  control  the  means  or 
measures  adopted  by  the  government  for  the 
execution  of  its  powers;— or  where,  as  in  BcUl 
T.  DeOuir,  The  Wabash  Baihoay  Co.  ▼.  minoit. 
The  Philadelphia  and  Southern  Steamship  Oo, 
T.  Pennsylvania^  and  other  cases  determined  in 
the  last  quarter  of  a  century,  the  court  has  re- 
moved Imrrlers  to  interstate  and  foreign  com- 
merce interposed  by  state  legislation. 

And  so,  in  the  great  majority  of  cases  in 
which  the  validity  of  an  Act  of  Congress  or  of 
a  State  has  been  called  in  ouestion,  its  decis- 
ions have  been  in  the  same  direction,  to  uphold 
and  carry  out  the  provisions  of  the  Constitu- 
tion. In  some  instances  the  court,  in  the  exer- 
cise of  its  powers  in  this  respect,  may  have 
made  mistakes.  The  Judges  would  tie  more 
than  human  if  this  were  not  so.  They  have 
never  claimed  infallibility;  they  have  often 
differed  among  themselves.  All  they  have 
ever  asserted  is,  that  they  have  striven  to  the 
utmost  of  their  abilities  to  be  ri^ht,  and  to  per- 
form Uie  functions  with  which  they  are  clotbed 
to  the  advancement  of  Justice  and  the  good  of 
the  country. 

In  respect  to  their  liability  to  err  in  their 
conclusions  this  may  be  said — ^that  in  addition 
to  the  desire  which  must  be  ascribed  to  them 
to  be  just — ^the  conditions  under  which  they 
perform  their  duties,  thepublidty  of  their  pro- 
ceedings, the  discussions  before  them,  and  the 
public  attention  which  is  drawn  to  all  decisions 
of  general  interest,  tend  to  prevent  anv  grave 
departure  from  the  purposes  of  the  CJonstitu- 
tion.  And,  further,  there  is  this  corrective  of 
error  in  every  such  departure;  it  will  not  ffit 
harmoniously  with  other  rulings;  it  will  collide 
with  them,  and  thus  compel  explanations  and 

2ualiflcations  until  the  error  is  eliminated, 
like  all  other  error  it  is  bound  \q  die;  tmth 
alone  is  immortal,  and  in  the  end  will  assert  its 
rightful  supremacy. 

And  now,  with  its  history  in  the  century 
p^,  what  is  needed,  that  the  Supreme  Court 
of  the  United  States  should  sustain  its  ckarac- 
ter  and  be  as  useful  in  the  century  to  come? 
I  answer,  as  a  matter  of  the  first  consideration, 
that  it  should  not  be  overborne  with  work, 
and  by  that  I  mean  it  should  have  some  relief 
from  the  immense  burden  now  cast  upon  it 
This  can  only  be  done  by  legislative  action, 
and  in  determining  what  measures  shall  be 
adopted  for  that  purpose  Congress  will  un- 
doubtedly receive  with  favor  suggestions  from 
the  bar  associations  of  the  oount^.  The  Jus- 
iioei  already  do  all  in  their  power,  for  each  one 
examines  every  case  and  passes  his  individual 
judgment  upon  it.  No  case  in  the  Supreme 
Court  is  ever  referred  to  any  one  justice,  or  to 
several  of  the  justices,  to  decide  and  report  to 
the  others.  Every  sidtor,  however  humble,  is 
entitled  to  and  receives  the  judgment  of  every 
justice  upon  his  case. 

In  considering  this  matter  it  must  be  borne 
in  mind  that,  in  addition  to  the  great  increase 
in  the  number  of  admiralty  and  maritime 
cases,  from  the  enlarged  commerce  on  the  seas, 
and  on  the  navigable  waters  of  the  United 
States,  and  in  the  number  of  patent  cases,  from 
the  multitude  of  inventions  brought  forth  by 
the  genius  of  our  people,  calling  for  judicisJ 
determination,  even  to  the  extent  of  occupying 
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a  large  portion  of  the  time  of  tiie  court,  many 
causes,  which  did  not  exist  upon  its  organiza- 
tion or  during  the  first  quarter  of  the  century, 
have  added  enormouslv  to  its  business.  Thus 
by  the  new  agencies  of  steam  and  electricity  in 
the  movement  of  machinery  and  transmission 
of  intelligence,  creating  railways  and  steam- 
boats, tele/rraphs  and  telephones,  and  adding 
almost  without  number  to  establishments  for 
the  manufactuifw  of  fabrics,  transactions  are 
carried  on  to  an  infinitely  greater  extent  than 
before  between  different  States,  leading  to  in- 
numerable controversies  between  their  dtizens. 
which  have  found  their  way  to  that  tribunal 
for  decision.  More  than  one  half  of  the  busi- 
ness before  it  for  years  has  arisen  from  such 
controversies. 

The  facility  with  wuich  corporations  can 
now  be  formed  has  also  Increased  its  business 
far  beyond  what  it  was  in  the  early  part  of  the 
century.  Nearly  all  enterprises  requiring  for 
their  successful  prosecution  large  investments 
of  capital  are  conducted  by  corporations.  They, 
in  fact,  embrace  every  branch  of  industry,  and 
the  wealth  that  they  hold  in  the  United  States 
equals  in  value  four  fifths  of  the  entire  prop- 
erty of  the  country.  They  carry  on  business 
with  the  citizens  of  eveiy  State  as  well  as  wi^ 
foreign  nations,  and  the  litigation  arising  out 
of  their  transactions  is  enormous,  giving  rise 
to  every  possible  question  to  which  the  juris- 
diction of  the  federal  courts  extends. 

The  numerous  grants  of  the  public  domain, 
embracing  hundreds  of  millions  of  acres,  in 
aid  of  the  construction  of  railways;  also  for 
common  schools,  for  public  buildings  and  in- 
stitutions of  learning,  have  produced  a  great 
variety  of  questions  of  much  intricacy  and 
difficulty.  The  discovery  of  mines  of  the 
precious  metals,  in  our  new  pof«essions  on  the 
Pacific  Coast,  and  the  modes  adopted  for  their 
development,  have  added  many  more.  The 
legislation  required  by  the  exigencies  of  the 
civil  war,  and  following  it,  and  the  Constitu- 
tional Amendments  which  were  designed  to 
give  further  security  to  personal  rights,  have 
brought  before  the  court  questions  of  the 
greatest  interest  and  importance,  calling  for 
tne'most  earnest  and  laborious  consideration. 
Indeed,  the  cases  which  have  come  before  this 
court,  springing  from  causes  which  did  not 
exist  during  the  first  quarter  of  the  centuiy, 
exceed,  in  the  magnitude  of  the  propertv  in- 
terests involved,  and  in  the  importance  of  the 
public  questions  presented,  all  cases  brought 
within  the  same  period  before  any  court  of 
Christendom. 

Whilst  the  Constitutional  Amendments  have 
not  changed  the  structure  of  our  dual  form  of 
government,  but  are  additions  to  the  previous 
Amendments,  and  are  to  be  considerea  in  con- 
nection with  them  and  the  original  Constitu- 
tion as  one  instrument,  they  have  removed 
from  existence  an  institution  which  was  felt  by 
wise  statesmen  to  be  inconsistent  with  the  great 
declarations  of  right  upon  which  our  govern- 
ment is  founded ;  and  they  have  vastly  enlarged 
the  subjects  of  federal  jurisdiction.  The 
Amendment  declaring  that  neither  slavery  nor 
involuntary  servitude,  except  as  a  punishment 
for  crime,  shall  exist  in  the  UnitcNl  States  or 
any  place  subject  to  their  jurisdiction,  not  only 
has  done  away  with  the  slavery  of  the  black 
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man,  as  ft  then  aztsted^  but  interdicts  forever 
the  slavery  of  any  roan,  and  not  only  slavery, 
but  involuntary  servitude— that  is,  surf  age  .vas- 
salage, villeinage,  peonage,  and  all  other  forms 
of  compulsory  service  for  the  mere  benefit  or 
pleasure  of  others.  As  has  often  been  said,  it 
was  intended  to  make  everyone  bom  in  this 
country  a  free  man  and  to  give  him  a  right  to 
pursue  the  ordinary  vocations  of  life  without 
other  restraint  than  such  as  affects  all  others, 
and  to  enjoy  eqnnlly  with  them  the  fruits  of 
his  labor.  The  .  .'ht  to  labor  as  he  may  think 
proper  without  injury  to  others  is  an  element 
of  that  freedom  which  is  bis  birthri|^t. 

The  Amendment  declaring  that  no  8tate 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  or  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of 
law,  or  deny  to  any  person  within  its  inrisdio- 
tion  the  equal  protection  of  the  laws,  has  pro- 
claimed that  equality  before  the  law  shall  for- 
ever be  the  governing  rule  of  all  the  States  of 
the  Union,  which  every  person  however 
humble  may  invoke  for  his  protection.  In  en- 
forcing these  provisions,  or  considering  the 
laws  adopted  for  their  enforcement,  or  laws 
which  are  supposed  to  be  in  conflict  with  them, 
difficult  and  fsr-reachine  questions  are  present- 
ed at  eve^  term  for  decision. 

Up  to  the  middle  of  the  present  century  the 
calendar  of  the  court  did  not  average  one  hun- 
dred and  forty  cases  a  term,  and  never  amounted 
at  anv  one  term  to  three  hundred  cases;  the 
calendar  of  the  present  term  exceeds  fifteen 
hundred.  In  view  of  the  condition  of  the 
court— its  crowded  docket— the  multitude  of 
questions  constantly  brought  before  it  of  the 
greatest  and  most  extended  influence— surely  it 
nas  a  right  to  call  upon  the  country  to  give  it 
assurance  and  relief.  Something  must  m  done 
in  that  direction  and  should  be  done  speedily 
to  prevent  the  delays  to  suitors  now  existing. 
To  delay  Justice  is  as  pernicious  as  to  deny  it. 
One  of  the  most  precious  articles  of  Magna 
Charta  was  that  in  which  the  King  decided 
that  he  would  not  deny  nor  delav  to  any  man 
lustice  or  right  And  sssuredly  what  the 
barons  of  England  wrung  from  their  monarch, 
the  people  of  the  United  States  will  not  refuse 
to  any  suitor  for  lustice  in  their  tribunals. 

Furthermore,  I  bardlv  need  say  that,  to  re- 
tain the  respect  and  confidence  conceded  in  the 
past,  the  court,  whilst  cautiously  abstaining 
from  assuming  powers  granted  by  the  Consti- 
tution to  other  departments  of  the  government, 
must  unhesitatingly  and  to  the  best  of  its  abil- 
ity enforce,  as  neretofore,  not  only  all  the 
limitations  of  the  Constitution  upon  the  fed^al 
and  state  governments,  but  also  all  the  guaran- 
ties it  contains  of  the  private  rights  of  Uie 
citizen,  both  of  person  and  of  property.  As 
population  and  wealth  increase;  as  the  in- 
equalities in  the  conditions  of  men  become 
more  and  more  marked  and  disturbing;  as  the 
enormous  aggregation  of  wealth  possessed  by 
some  corporations  excites  uneasiness  lest  their 

E>wer  should  become  dominating  in  the  legis- 
tion  of  the  country,  and  thus  encroach  upon 
the  rights  or  crush  out  the  business  of  individ- 
uals of  small  means;  as  population  in  some 
quarters  presses  upon  the  means  of  subsistence, 
and  angry  menaces  against  order  find  vent  in 


loud  denunciations, — ^it  becomes  more  and  movi 
the  imperative  duty  of  the  court  to  enforce 
with  a  firm  hand  all  the  guaranties  of  the  Con- 
stitution. Every  decision  weakening  their 
restraining  power  is  a  blow  to  the  peace  of  so> 
dety  and  to  its  projoress  and  improvement.  It 
should  never  be  forgotten  that  protection  to 
property  snd  to  persons  cannot  be  separated. 
Where  property  is  insecure,  the  rights  of  per- 
sons are  imsafe.  Protection  to  the  one  goea 
with  protection  to  the  other;  and  there  can  bo 
neither  prosperity  nor  progress  where  either  it 
uncertain. 

That  the  Justices  of  the  Supreme  Court 
must  possess  the  ability  and  learning  required 
by  the  duties  of  their  office,  and  a  diaracter 
for  purity  and  integrity  beyond  reproach,  need 
not  be  said.  But  it  is  not  sufficient  for  the 
performance  of  his  Judicial  duty  that  a  judge 
should  act  honestly  in  all  that  he  does.  He 
must  be  ready  to  act  in  all  cases  presented  for 
his  Judicial  determination  with  absolute  fear- 
lessness. Timidity,  hesitation  and  cowardice 
in  any  public  officer  excite  and  deserve  only 
contempt,  but  inflnitelv  more  in  a  Judge  than 
in  any  other,  because  he  is  appointed  to  dis- 
charge apublic  trust  of  the  most  sacred  char- 
acter. Tx>  decide  against  his  conviction  of  the 
law  or  Judgment  as  to  the  evidence,  whether 
moved  by  prejudice,  or  passion,  or  the  clamor 
of  the  crowd,  is  to  assent  to  a  robbery  as  in- 
famous in  morals  and  as  deserving  of  punish- 
ment as  that  of  the  highwayman  or  the  bur- 
glar; and  to  hesitate  or  refuse  to  act  when  duty 
calls  is  hardly  less  the  subject  of  Just  reproach. 
If  he  is  influenced  by  apprehensions  tnat  his 
character  will  be  attacked,  or  his  motives  im- 
pugned, or  that  his  Judgment  will  be  attributed 
to  the  influence  of  particular  classes,  cliques 
or  associations,  rather  than  to  his  own  convic- 
tions of  the  law,  he  will  fail  lamentably  in  his 
hif^  office. 

To  the  intelligent  and  learned  bar  of  the 
country  the  Judges  must  look  for  their  most 
effective  and  sufcStantial  support.  Its  members 
appreciate  more  than  any  other  class  the  diffi- 
culties and  labors  and  responsibilities  of  the 
Judicial  office;  and  whilst  the  most  severe  and 
unsparing  of  critics,  they  are  in  the  end  the 
most  Just  in  their  Judgments.  If  they  enter- 
tain for  the  Judges  respect  and  confidence,  if 
they  accord  to  them  leaminflr.  integrity  and 
courase,  the  general  public  wm  not  be  slow  in 
accepune  their  appreciation  as  the  true  estimate 
of  the  Judges'  character.  Sustained  by  this 
professional  and  public  confidence,  the  Su- 
preme Court  may  hope  to  still  further  strengthen 
the  hearts  of  all  in  love,  admiration  and  rever- 
ence for  the  Constitution  of  the  United  States 
— the  noblest  inheritance  ever  possessed  1^  a 
free  people. 

n.  At  the  banquet  at  the  Lenox  Lyceum 
was  delivered  the  following 

ADDRESS  OF  MR  JUSTICE  HARLAN, 
Jx  BnpoRsa  TO  thu  Toast,  "Tm  Supbsicb 

OOUBT  cm  TBM  VHTSMD  STATIS.** 

Mr,  Preiident: 

The  toast  you  have  read  suggests  many  r^ 
flections  of  interest.  But  when  an  attempt  is 
made  to  give  shape  to  them,  in  my  own  mind, 
the  fact  confronts   me  that  every  line   of 
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IhoQght  most  appropriate  to  this  occasion  has 
been  coyered  by  addresses  delivered,  in  another 

Slace,  bj  distinguished  members  of  the  bar,  and 
7  an  eminent  jurist  responding  on  behalf  of 
the  Supreme  Court  of  the  United  States.  They 
have  left  nothing  to  be  added  respecting  tbe 
organization^  the  historv,  the  personnel  or  the 
Jurisdiction  of  that  tribunal.  It  is  well  that 
those  addresses  are  to  be  preserved  in  per- 
manent form  for  the  delight  and  instruonon 
of  all  that  are  to  come  after  us;  especially  those 
who,  as  judges  and  lawyers,  will  be  connected 
witb  the  administration  of  justice.  I  name  the 
lawyers  with  the  bench,  because  upon  them, 
equally  with  the  judges,  rests  the  responsibility 
for  an  intelligent  determination  of  causes  in  the 
courts,  whether  relating  to  public  or  to  private 
rights.  As  the  bench  is  recruited  from  the 
bar,  it  must  always  l^  that  as  are  the  lawyers 
in  any  ffiven  period,  so,  in  the  main,  are  tbe 
courts  before  which  they  appear.  Upon  the 
integrity,  learning  and  courage  of  the  bar 
largely  depends  the  welfare  of  the  country  of 
which  tbey  are  citizens;  for,  of  all  members  of 
society,  tbe  lawvers  are  best  qualified  bv  edu- 
cation  and  training  to  devise  the  methods  nec- 
essary to  protect  the  rights  of  the  people 
jigainst  the  aggressions  of  power.  But  they 
Are  also,  in  the  best  sense,  ministers  of  justice. 
It  is  not  true,  as  a  famous  lawyer  once  said, 
that  an  advocate,  in  the  discharge  of  his  duty, 
must  know  only  his  client  He  owes  a  duty  to 
the  court  of  whidi  he  is  an  officer,  and  to  the 
community  of  which  he  is  a  member.  Above 
all,  he  owes  a  duty  to  his  own  conscience.  He 
misconceives  his  high  calling  if  he  fails  to  rec- 
ognize the  fact  that  fidelity  to  the  court  is  not 
inconsistent  with  truth  and  honor,  or  with  a 
fearless  discharge  of  duty  to  his  dient.  It 
need  scarcely  be  said  in  this  presence  that  the 
American  mi  have  met  all  tne  demands  that 
the  most  scrupulous  integrity  has  exacted  from 
gentlemen  in  their  position. 

In  tbe  addresses  to-day  much  was  said  of  the 
Supreme  Ck>urt  of  the  United  Statea  that  was 
gratifying  as  well  to  those  now  members  of 
Uiat  tribunal  as  to  all  who  take  pride  in  its 
history.  But,  Mr.  President,  whatever  of 
honor  has  come  to  that  court  for  the  manner  in 
which  it  has  discharged  the  momentous  trust 
committed  to  it  by  the  Constitution  must  be 
shared  by  the  bar  of  America.  "Justice,  sir," 
a  use  the  words  of  Daniel  Webster),  "is  the 
great  interest  of  man  on  earth.  It  is  the  liga- 
ment which  holds  civilized  beings  and  civilized 
nations  together.  Wherever  her  temple  stands, 
and  so  long  as  it  is  duly  honored,  there  is  a 
foundation  for  social  security,  general  happi- 
ness, and  the  improvement  and  progress  of  our 
race.  And  whoever  labors  on  this  edifice  with 
usefulness  and  distinction,  whoever  clears  its 
foundations,  strengthens  its  pillars,  adorns  its 
entablatures,  or  contributes  to  raise  its  august 
dome  stiU  higher  in  the  skies,  connects  him* 
self,  in  name  and  fame  and  character,  with 
that  which  is  and  must  be  as  durable  as  the 
frame  of  human  society. "  The  Temple  of  Jus- 
tice which  has  been  reared  in  this  fair  land  is 
largely  the  work  of  our  lawyers.  If  there  be 
securUy  for  life,  liberty  and  property,  it  is  be- 
cause tne  lawyers  of  America  have  not  been 
unmindful  of  their  obligations  as  ministen  of 
justice.    Search  the  history  of  every  State  in 

1106 


the  Union,  and  it  wHI  be  f  oand  that  they  bavi 
been  foremost  in  all  movements  having  for 
their  object  the  maintenance  of  the  law  against 
violence  and  anarchv;  the  preservation  of  tbe 
just  rights  both  of  the  government  and  of  tbe 
people. 

I  read  recently  a  brief  speech  by  Mr.  Qlad- 
stone,  at  a  banquet  given  many  yean  ago  in 
honor  of  the  crcat  French  advocate,  Benyer. 
He  had  visited  tbe  south  of  Europe,  and  wit- 
nessed there  much  cruel  oppression  of  the  peo- 
ple. The  executive  power,  be  said,  not  only 
had  broken  the  law,  but  bad  estabUahed  in  its 
place  a  system  of  arbitniy  wilL  He  found, 
to  use  hii  own  words,  that  the  audacity  oc 
tyranny,  which  had  put  down  chamben  and 
municipalities  and  extinguished  the  preM,  had 
not  been  able  to  do  one  thing— to  nleoce  tbe 
bar.  He,  himself,  heard  lawyers  in  couta  of 
justice,  undismayed  by  the  pretence  of  soldiers, 
and  in  defiance  of  despotic  power,  defend  the 
cause  of  the  accused  with  a  fearleHDess  that 
could  not  have  been  surpassed.  He  was 
moved,  on  that  occasion,  to  say  of  the  Snglisb 
Bar,  what  may  be  truly  said  of  the  Amencan 
Bar,  that  its  memben  are  inseparable  from  our 
national  life,  from  tbe  security  of  oor  natJooal 
institutions. 

It  has  been  said  of  some  of  the  iudgmenta  of 
the  Supreme  Court  of  the  United  Statea  that 
they  are  not  excelled  by  any  ever  delivered  in 
the  judicial  tribunals  of  any  coontrr.  Can- 
dor,  however,  requires  the  concession  that  their 
preparation  was  preceded  by  arguments  at  its 
bar  of  which  may  be  sM,  what  Mr.  Ju$tie» 
Buller  observed  of  certain  judgments  of  Lif4 
Mansfield,  that  they  were  of  such  tranaeendent 
power  that  those  who  heard  them  were  lost  in 
admiration  "at  the  strength  and  stretdi  of  the 
human  understanding." 

Mr.  President,  I  am  unwilling  to  pasa  frooi 
this  subject  without  saying  what  it  Is  bat  just 
to  sa^,  that  the  bar  of  this  imperial  State  has 
furnished  its  quota, — aye  more  than  ita  quota, 
—to  the  army  of  great  lawyers  and  advocatea, 
who,  by  their  learning,  eloquence  and  labors, 
have  aided  the  courts  of  tbe  Union,  as  well  sa 
those  of  the  Statea,  in  placing  our  coostitn- 
tional  system  upon  foundationa  which,  it  Is 
hoped,  are  to  endure  for  agea.  Not  to  speak 
of  the  living,  and  not  to  name  all  the  dead  who 
have  done  honor  to  the  1^1  profession  in  this 
State,  I  may  mention  Alexander  Hamiltoei, 
"formed  for  all  parts,  in  all  alike  he  shioed, 
variously  great,"  William  H.  Seward,  John  a 
Spencer,  Thomas  Addis  Emmet,  John  Wells, 
George  Wood,  Joshua  A.  Spencer,  Benjamin 
F.  Butler,  Daniel  Lord,  John  Duer,  Janea  T. 
Brady,  Ogden  Hoffman,  Charles  COonor  and 
Roscoe  Conkline.  Gentlemen  of  the  bar  of 
New  York,  you  have  in  these  and  other  great 
names  upon  the  roll  of  lawyere  and  advocates 
given  to  tiie  country  by  your  State,  an  inheri- 
tance beyond  aU  price. 

But,  sir,  while  the  8m>reme  Court  of  the 
United  States  is  indebted  to  the  bar  of  the 
country  for  ita  invaluable  aid  in  the  adminis- 
tration of  justice,  it  is  still  more  indebted  to 
the  highest  courts  of  the  several  States^  and  le 
the  Circuit  and  Districu  Courts  of  the  Unk». 
Many  distinguished  membera  of  those  ooort*— 
judges  whose  learning  and  integritv  are  every- 
where  recogniied— have  hooored  tba 
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tj  their  presence.  But  it  fs  a  moet  felidtous 
drcamitanoe  that  we  have  with  as  the  fall 
bench  of  the  New  York  Court  of  Appeals,  of 
whoee  bar  we  are  guests  upon  this  occasion. 
Who  can  adequately  estimate,  who  can  over- 
atate  the  influence  for  good  upon  American 
jurisprudence  which  has  been  exerted  1^  the 
learned  judgments  deliyered  by  those  who  have 
traced  the  bench  of  this  proud  State?  Kent, 
LiyiDffston,  Thompson,  Spencer,  Jones,  Nel- 
aon,  Oakley,  Savaffe,  Walworth,  Marcy,  Bron- 
eon,  Denio  and  Selden,  not  to  mention  others, 
will  be  remembered  as  long  as  the  science  of 
law  has  votaries.  If  what  th^T  wrote  were  ob- 
literated altogether  from  our  Judicial  history, 
a  void  would  be  left  in  American  jurisprudence 
that  could  not  be  filled.  Indeed,  the  history 
of  American  law  could  not  well  be  written 
without  referring  to  the  Judgments  and  writ- 
ings of  those  eminent  Jurists. 

And  here  it  is  appropriate  to  say  that  the  duty 
of  expounding  the  Constitution  of  the  United 
States  has  not  devolved  alone  upon  the  courts 
of  the  Union.  From  the  organization  of  our 
government  to*  the  present  tune  that  duty  has 
been  shared  by  the  courts  of  the  States.  Con- 
gress has  taken  care  to  provide  that  the  orig- 
inal Jurisdiction  of  the  courts  of  the  Union  of 
suits  at  law  and  in  equity  arising  under  the 
Constitution  and  laws  of  the  United  States,  or 
under  treaties  with  foreign  countries,  shall  be 
concurrent  with  that  of  tne  courts  oi  the  sev- 
eral States.  This  feature  of  our  judicial  system 
has  had  much  to  do  with  creating  and  perpetu- 
ating the  feeling  that  the  government  of  the 
United  States  is  not  a  foreign  government,  but  a 

Sovemment  of  the  people  of  all  the  States,  or- 
ained  by  them  to  accomplish  objects  pertain- 
ing to  the  whole  country,  which  could  not  be 
efSciently  achieved  by  any  government  except 
one  deriving  its  authority  mm  all  the  people. 

As  we  stand  to-night  in  this  commercial  me- 
tropolis, where  the  government  created  by  the 
Constitution  was  organized,  and  where  the 
supreme  judicial  tribunal  of  the  Union  held 
its  first  session,  it  is  pleasant  to  remember  that 
all  along  its  pathway  that  court  has  had  the 
cordial  cooperation  and  support  of  the  highest 
court  of  this,  the  most  powerful  of  all  the 
States.  The  Supreme  Court  of  the  United 
States,  and  the  highest  court  of  New  York, 
have  not  always  reached  the  same  conclusions 
upon  questions  of  general  law,  nor  have  they 
amays  agreed  as  to  the  interpretation  of  the 
Constitution  of  the  United  States.  But,  de- 
spite these  differences,  expressed  with  due  re- 
^ad  to  the  dignity  and  authority  of  each 
tribunal,  they  have  stood  together  in  maintain- 
ing these  vital  principles  enunciated  by  the 
Supreme  Court  of  the  United  States 

That  while  the  preservation  of  the  States, 
with  authority  to  deal  with  matters  not  com- 
mitted to  national  control,  is  fundamental  in 
the  American  constitutional  system,  the  Union 
cannot  exist  without  a  government  for  the 
whole;  ^ 

That  the  Constitution  of  the  United  States 
was  made  for  the  whole  people  of  the  Union, 
and  is  equally  binding  upon  all  the  courts  and 
all  the  citizens; 

That  the  general  govemmen^  though  limited 
at  to  ita  objects,  is  yet  supreme  with  respect  to 


those  objects,  is  the  government  ol  all,  its 
powers  are  delegated  ^  bH,  it  represents  ill, 
and  acts  for  all;  and. 

That  America  has  chosen  to  be,  in  many  ra> 
spects  and  to  many  purposes,  a  nation,  and  for 
all  these  purposes  ner  government  is  complete, 
to  an  these  objects  it  is  competent. 

Mr.  President,  a  few  words  more.  The 
members  of  the  Supreme  Court  of  the  United 
States  will  return  to  their  poet  of  duty  with 
grateful  thanks  for  the  opportunity  given  them 
to  participate  in  these  Centennial  exercises.  It 
has  been  good  for  us  to  be  here.    You  have 

S'ven  us,  gentlemen,  renewed  reason  to  think 
at  the  court  of  which  we  are  members  is  re- 
garded with  affection  and  confidence  by  the  bar 
of  the  country,  and  that  as  long  as  it  shall  be 
equal  to  the  tremendous  responsibilities  im- 
posed upon  it,  that  affection  and  confidence 
will  not  be  withdrawn. 

We  have  met  here  to  celebrate  the  organiza- 
tion of  that  court,  in  this  city,  one  hundred 
years  ago— a  tribunal  fitly  declared  to  be  the 
living  voice  of  the  Constitution.  Within  that 
period  the  progress  of  the  nation  in  all  that  in- 
volves the  material  prosperity  and  the  moral 
elevation  of  the  people,  has  exceeded  the  most 
sanguine  expectations  of  those  who  laid  the 
foundations  of  our  government  But  its  prog- 
ress in  the  knowledge  of  the  principles  upon 
which  that  government  rests,  and  must  con- 
tinue to  rest,  if  it  is  to  accomplish  the  benefi- 
cent ends  for  which  it  was  created,  is  not  less 
marvelous.  It  was  once  thoueht  by  statesmen 
whose  patriotism  is  not  to  be  doubted,  that  the 
power  committed  to  the  courts  of  the  Union, 
especially  to  the  Supreme  Court  of  the  United 
States,  would  ultimately  destroy  the  indepen- 
dence, within  their  respective  spheres,  of  the 
coordinate  departments  of  the  national  govern- 
ment, and  even  endanger  the  existence  and  au- 
thoritv  of  the  state  governments.  But  the 
experience  of  a  century,  full  of  startling  politi- 
cal and  social  changes,  has  shown  not  only 
that  those  apprehensions  were  groundless,  but 
that  the  Father  of  our  Country  was  right  when 
he  declared,  in  a  letter  to  the  first  Chief  Jus- 
tice of  the  United  States,  that  the  Judicial  De- 
partment was  the  keystone  of  our  political 
fabric.  Time  has  grandly  vindicated  that  dec- 
laration. All  now  admit  that  the  fathers  did 
not  err  when  tbey  made  provision,  in  the 
fundamental  law,  for  "one  Supreme  Court," 
with  authority  to  determine,  for  the  whole 
countrv,  the  true  meaning  and  scope  of  that 
law.  The  American  peoj^e,  after  the  lapse  of 
a  century,  have  a  firm  conviction  that  the  elim- 
ination of  that  court  from  our  constitutional 
system  would  be  the  destruction  of  the  gov 
ernment  itself,  upon  which  depends  the  sue 
cess  of  the  experiment  of  free  institutions  rest- 
ing upon  the  consent  of  the  governed.  That 
those  institutions,  which  have  answered  "the 
true  ends  of  government  beyond  all  precedent 
in  human  history,"  may  be  preserved  in  their 
integrity;  that  our  country  may,  under  all  cir 
cumstances,  be  an  object  of  supreme  affection 
by  those  enjoying  the  blessing  of  our  repub- 
lican ffovemment;  and  that  tne  court  whose 
organization  you  have  assembled  to  commem- 
orate may,  in  its  membersliip  as  well  as  in  its 
Judgments,  always  meet  the  Just  expectations 
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of  the  people,— Is  the  earnest  wish  of  those  to 
whom  joa  have,  on  this  occaston,  done  so 
mnch  honor* 


Thefor^g«inf 
IIM 


to  embody  all  that  Is  of 


special  Interest  for  presenration  in  these  B» 
ports.  The  organization  of  the  Court,  with 
biographical  sketches,  may  be  f oond  in  YoL  1« 
Indexed  Digest  of  United  StatcaSopceme  Cooil 
Beporta. 
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OOTOBBR  TERM,  1889. 


ACCESSION  AND  CONFUSION  OF 
GOODS. 

Gonf  iision  of  property  does  not  destroy  the 
equity  to  follow  misapplied  property,  bat  oon- 
yerts  it  into  a  charge  npon  the  entire  mass, 
ffiyioff  to  the  party  inlored  l^  the  unlawful 
oiyersion  a  priority  of  right  oyer  the  other 
creditors  ot  tne  possessor.    Petert  y..  Bain,  696 

ACTION  OR  SUIT.  Bee  also  Mobtoaob* 
7;  Statb. 

1.  No  final  decree  can  he  rendered  affecting 
the  parties  to  a  contract  sued  on,  without  mak- 
ing them  all  parties  to  the  suit  Or^ffory  y. 
8Utmm,  792 

8.  The  contract  of  a  purchaser  to  pay  a 
mortgage,  contained  in  tne  mortgagor's  oeed 
to  him,  being  made  with  the  mortgagor  and 
for  his  benefit  only,  creates  no  direct  omigation 
of  the  purchaser  to  the  mortgagee.  The 
mortgagee  cannot  sue  at  law;  but  in  equity  he 
may  ayail  himself  of  the  right  of  the  mortgagor 
agunst  the  purchaser.    Eett&r  y.  Aahfora,  667 

8.  Failure  to  pay  third  parties  certain  debts 
assumed  as  the  Consideration  of  a  contract 
giyes  the  iwomisee  a  right  of  action  without 
proof  that  he  himself  hsd  made  the  payment, 
where  the  liablHty  is  fixed.   MiUi  y.  AtUn,  717 

4.  An  evicted  srantee  in  Louisiana,  who  is 
condemned  in  Judgment  to  pay  the  rents  and 
revenues  of  the  property,  may,  before  satisfy- 
ing such  Judgment,  maintain  a  suit  in  equity 
against  bis  guarantor  to  protect  him  against  his 
adjudged  liability  to  pay,  Ifew  weant  v. 
Ohriiima$,  99 

6.  In  equity  all  persons  materially  inter- 
ested, either  legally  or  beneficially,  in  the  sub- 
ject matter  of  a  suit,  are  to  be  inade  parties  to 
It,  either  as  plaintiffs  or  defendants,  so  that 
there  may  be  a  complete  decree  which  ^all 
bind  them  all  Qregory  y.  SteUon,  792;  Ohru- 
Han  y.  AOantie  dbN.  O.B.C0.  589 

6.  Pendens  made  parties  defendant,  who  dis- 
claim all  interest  in  the  suit  and  against  whom 
no  relief  is  sought,  are  unnecessary  parties. 
Dekware  C<mjUy  y.  Diebold  8qfe  A  Z.  Oo,  674 

7.  If  a  defendant  not  only  had  notice  of  an 
assignment  of  a  cause  of  action  to  the  plaintiff . 
but  coDsented  to  that  assignment,  there  would 
be  a  new  and  direct  pronuse  from  the  defend- 


ant to  the  plaintiff,  and  the  assignors  wouldi 
not  be  necessary  parties  to  the  cause  of  aetion. 

Id. 

8.  Objection  to  nonjoinder  of  parties  de- 
fendant does  not  go  to  the  Jurisdiction  of  the- 
court.  Id. 

9.  While  grantees  would  be  proper  parties 
to  a  suit  by  the  true  owner  wunst  a  grantor 
with  warranty,  still,  where  the  objection  of 
want  of  parties  was  not  specially  made,  and  a» 
it  would  be  a  hardship  to  begin  a  suit  again, 
the  suit  win  not  be  dismissed  on  that  ground. 
New  Orteam  y.  Ohriiknat,  9» 

10.  IMyidends  due  to  a  State  cannot  be  seized 
upon  and  approi^iated  to  the  payment  of  its- 
bonds,  nor  can  stock  held  and  owned  by  tho 
State  be  so  sold  and  transferred,  through  the 
medium  of  a  suit  in  equity,  without  making 
the  State  a  party  to  the  suit  Ohr%$tian  y.  AU 
lantiedblf.  O.B.  Co.  589 

11.  The  proceedings  conformed  to  the  Act 
of  March  8, 1875,  as  to  bringing  in  an  absent 
defendant,  where,  before  the  final  decree  was 
rendered,  sudi  defendant  had  been  served  with 
a  copy  of  the  seyeral  orders  reouiring  him  to< 
appear  and  plead,  answer,  or  demur  to  the 
original  and  supplemental  bills  and  to  the- 
cross-bill,  and  was  in  default  with  respect  to- 
each  order.  MdUn  y.  MoUne  MaUeabU  Iron 
Works,  17a 

IS.  If  a  sale  of  property  was  irregular,  by 
reason  of  its  being  ordered  and  made  before  a. 
defendant  was  d&ected  to  appear  and  plead, 
answer,or  demur,  that  does  not  affect  the  Juris- 
diction of  the  court  to  render  a  final  decree  in 
respect  to  his  interest  in  the  property.         Id. 

ADMIRALTY. 

1.  A  libel  in  admiralty  in  personam  may  be- 
maintained  against  a  corporation  by  attach- 
ment of  its  goods  in  a  district  not  within  the 
State  in  which  it  was  incorporated.    Be  Lauii 
piUe  Undertoriteri,  991 

2.  In  courts  of  admiralty,  a  libel  in  personam 
may  be  maintained  for  any  cause  within  their 
Jurisdiction,  whereyer  a  monition  can  be  served 
upon  tiie  libelee,  or  an  attachment  made  of 
any  personal  property  or  credits  of  his.       Id, 

8.  The  proyision  In  the  Act  of  Congress  of 
March  8,  1887,  chap.  878,  S  1»  ttiat  no  dvtt 
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the  bookB  of  a  bank  was  lufBcfent,  as  between 
the  assignee  and  the  bank,  to  work  a  change 
of  ownership  without  new  certificates.  Keyur 
T.  BiU.  581 

14.  A  married  woman  is  not  exempted,  by 
reason  of  her  coverture,  from  the  liability  im- 
posed by  Congress  upon  shareholders  in  na- 
tional banks.  /dL 

15.  If  a  married  woman  became  aware  of 
transfers  of  bank  stock  to  her  after  they  were 
made,  and  thereafter  received  the  dividends, 
she  became  a  shareholder  and  liable  for  the 
debts  of  the  bank,  as  fully  as  if  the  transfers 
bad  been  made  originally  with  her  knowledge 
and  consent.  Id, 

16.  The  intent  with  which  a  husband  caused 
transfers  of  stock  of  a  bank  to  be  made  to  his 
wife  is  wholly  immaterial,  even  if  the  object 
was  to  conceal  his  property  from  creditors.  If 
ahe  became  the  owner  of  the  stock,  she  would 
be  liable  to  be  assessed  as  a  shareholder,      id. 

17.  After  the  passage  of  the  Act  of  1876, 
savings  banks  organized  in  the  District  of 
Columbia  under  an  Act  of  Conmss,  and  bar- 
ing a  capital  stock  paid  up  in  whole  or  in  part, 
were  entitled  to  become  national  banking  asso- 
ciations, in  the  mode  and  subject  to  the  condi- 
tions prescribed  by  U.  8.  Rev.  Stat  §  5164.    Id. 

18.  An  agreement  made  by  the  president  of 
a  national  bank,  after  the  bank  went  into 
liquidation,  to  continue  its  guarantee  upon  cer- 
tain notes,  is  not  bind5*«i;  upon  the  stock- 
holders. Sehrader  v.  Jit***trfaeturen  Nat, 
Bank,  664 

19.  The  power  of  the  president  or  other 
officer  of  a  national  bank  to  bind  it  by  trans- 
actions after  it  is  put  into  liquidation  is  that 
resulting  from  his  duty,  which  consists  in  the 
collection  and  reduction  to  money  of  the  assets 
of  the  bank,  and  the  payment  of  creditors 
equally  and  ratably,  so  far  as  the  assets  prove 
sufficient.  id. 

20.  The  individual  liability  of  the  stock- 
holders of  national  banks,  as  imposed  by  and 
expressed  in  the  statute,  is  for  all  the  contracts, 
debts,  and  engagements  of  such  bank,  but  is 
restricted  to  such  contracts,  debts,  and  engage- 
ments as  have  been  duly  contracted  in  tne 
ordinary  coiuse  of  its  business.  Jd, 

31.  Payment  of  creditors  in  liquidating  the 
affairs  of  a  national  bank  may  be  made  in  the 
bills  receivable  and  other  assets  of  the  bank  in 
tpeete^  and  the  title  to  such  paper  may  be 
transferred  by  the  president  or  cashier  by  an 
Indorsement  suitable  to  the  purpose,  in  the 
name  of  the  bank,  but  such  indorsement  and 
use  of  the  name  of  the  bank  is  in  liquidation 
and  merely  for  the  purpose  of  transferring 
title.  Id. 

22.  Creditors  who  made  settlements  after  a 
national  bank  was  put  into  liquidation,  and 
received  from  the  president  in  that  settlement 
paper  of  the  bank,  or  the  individual  notes  of 
the  president  himself,  indorsed  or  guaranteed 
in  the  name  of  the  bank,  are  not  such  creditors 
of  the  bank  as  can  subject  the  stockholders  to 
individual  liabiUty.  Jd. 

BIGAMY. 

1.  Bigamy  and  polygamy  are  crimes  by  the 
laws  of  all  civilized  and  Christian  countries, 
1118 


and  the  First  Amendment  to  the  ConstitutloBw 
that' Congress  shall  make  no  law  respecting  the 
establishment  of  religion,  or  forfoiddinff  th# 
free  ezerciie  thereof,  cannot  be  invoked  as  » 
protection  a^inst  legislation  for  their  punish- 
ment   Davts  V.  Beaton,  687 

2.  The  statute  of  Congress  of  Msrch  22^ 
1882,  in  reference  to  Mnmy,  does  not  restrict 
the  legislation  of  the  Territories  over  kindred 
offenses,  or  over  the  means  of  their  ascertain* 
ment  and  prevention.  idL 

BILLS  AND  NOTES.  Bee  also  Coh- 
TRA0T8,  20;  Patmsht,  2,  8. 

1.  A  draft  drawik  in  Ohio  upon  a  bank  lis 
New  York,  and  payable  in  New  York,  is  » 
foreign  bill  of  exchsnge.  AmuUrang  r.  Amrrt. 
can  &eh.  Mi,  Bank,  747 

2.  Where  a  draft  is  deposited  with  a  bank 
by  Uie  holder,  and  the  bank  places  the  draft  to 
the  depositor's  credit  as  cash,  and  pays  hia 
checks  drawn  on  it,  the  bank  becomes  the 
owner  of  the  draft  for  value.  7dL 

8.  In  a  suit  on  a  bill  of  exchange  bv  the 
pjayee  against  the  drawer,  want  of  considera- 
tion from  the  purchaser  of  the  biO  cannot  be 
shown,  if  the  payee  ia  a  bona  JIde  holder  for 
value,  the  purchsser  not  being  the  drawer** 
agent  In  dehvering  the  bill  to  the  payee.      Id. 

4.  The  fact  that  a  draft  is  payable  to  the 
order  of  a  bank  is  not  notice  to  the  bank  that 
the  holder  is  not  its  purchaser  or  remitter,  so  aa 
to  prevent  it  from  being  a  bona  JIde  holder.    Id. 

8.  Whenever  negotiable  paper  has  passed 
into  the  hands  of  a  party,  unaffected  by  pre- 
vious infirmities,  its  character  as  an  available 
security  is  established,  and  its  holder  can  trans- 
fer it  to  others  with  the  like  immunity.  J8eat- 
land  Oounty  w.  BiU,  281 

BONA    FIDE     PUBOHASERa     Sea 

BomM,  28,  28. 

BONDS.  See  alao  Oouktibb,  8;  Exbcutioh^ 
1;  Garnishhbvt,  2;  Ihtbabbt,  4;  Mobt- 
OAGB,  8;  Tazbs,  8. 

1.  Bonds  given  to  raise  necessary  funds  to 
complete  a  railroad,  which  are  secured  by 
mortgage,  are  negotiable  instruments,  and  in 
the  hands  of  purchasers  cannot  be  impeached 
for  any  neglect  of  the  company  issuing  them  to 
pay  the  demands  of  other  creditors.  Fogg  v. 
Sai>,  721 

2.  The  power  of  a  town  to  subscribe  for  stock 
does  not  of  itself  include  the  power  to  issue 
bonds  of  the  town  in  payment  of  it  ^U  v. 
MempMi,  887 

8.  A  municipality  has  no  power  to  issue  ite 
negotiable  bonds  in  aid  of  a  railroad,  except  by 
legislative  permission.  Toung  r.  Clarendon 
Tip.  858> 

4.  The  Miesouri  Act  of  Feb.  9, 1857.  to  In- 
corporate the  Alexandria  &  Bloomfield  Rail- 
road Company,  gives  no  authority  to  any  town 
of  the  State  to  issue  bonds  for  stock  subscribed 
by  it.    HiU  r.  Memphie,  88T 

6.  Where  bonds  were  not  signed  l^  an  olfl- 
cer  who  was  in  office  when  they  were  signed* 
but  by  a  person  who  was  in  office  on  the  ante- 
dated day  on  which  they  bore  date,  and  who* 

181. 189«  Its,  184  U.  S,. 
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WM,  when  be  sinied  them,  apriTate  dtizeD, 
they  are  not  valid.    CoUr  t.  OUbume^       146 

6.  Where  the  statute  provides  that  it  ihallbe 
the  duty  of  the  mayor,  whenever  any  bonds  are 
issued,  to  forward  them  to  the  comptroller  of 
public  accounts  of  the  State  for  registry,  the 
comptroller  can  receive  them  lawfully  for  regis- 
try only  from  such  mayor.  Id. 

7.  Where  the  statute  provides  that  the  bonds 
of  a  city  shall  be  signed  by  the  mayor,  they 
must  be  signed  by  the  person  who  is  mayor  of 
the  dty  when  they  are  signed,  and  not  by  any 
other  person;  and  the  city  council  cannot  au- 
thorize them  to  be  signed  by  another  person. 

Id, 

8.  Where  it  is,  by  statute,  made  the  duty  of 
the  mayor,  and  not  that  of  any  other  person,  at 
the  time  of  forwarding  bonds  to  the  comptroller 
for  registration,  to  furnish  him  with  the  state- 
ment specified  in  the  statute,  no  other  person 
than  such  mayor  can  furnish  the  comptroller 
with  such  statement.  Id, 

9.  Bonds  of  a  town  In  Michiffan,  delivered  to 
the  state  treasurer  under  the  Michigan  Act  of 
March  22,  1869,  as  trustee  for  the  town  and  for 
the  railroad  company  for  which  they  were 
issued,  which  were  never  indorsed  and  deliv- 
ered by  him  to  the  company  as  required  by  «dd 
Act,  never  became  operative.  Hung  r.  Olar- 
endon  Twp,  856 

1 0.  The  Constitution  of  the  State  controls  the 
construction  of  the  Missouri  Act  of  March  2L 

1868,  and  the  (jkneralRaiboadLaw,  §  17,  and 
prevents  the  issue  of  any  bonds  by  a  town  of 
the  State  without  the  previous  assent  of  two 
thirds  of  its  voters,  expressed  at  an  election, 

feneral  or  special,  called  for  that  purpose. 
(01  V.  Memphis,  887 

11.  Where  a  majority  of  the  taxpayers  of  a 
town  are  authorized  by  statute  to  incumber  the 
property  of  all  in  aid  of  a  railroad  or  other  cor- 
poration, the  record  must  show  that  the  stat- 
utory authority  has  been  pursued.  Bich  v. 
Jientz,  1074 

12.  It  was  essential,  in  order  to  confer  au- 
thority upon  a  town  to  create  and  issue  its 
bonds,  under  the  New  York  Laws  of  1869  and 
1871,  that  the  adjudication  or  judgment  of  the 
county  judge  should  declare,  in  substance,  that 
the  quorum  of  taxpayers  who  desired  that  the 
town  should  create  and  issue  its  bonds  was  one 
exclusive  of  taxpayers  who  were  assessed  or 
taxed  for  dogs  or  highway  tax  only.  Id. 

18.  A  petition  of  taxpayers  of  a  town  in  New 
York  to  the  county  judge,  under  N.  Y.  Laws 

1869,  chap.  907,  as  amended  by  N.  Y.  Laws 
1871,  chap.  925,  which  only  alleges  that  the 
petitioners  "are  a  majority  of  the  taxpayers" 
and  represent "  a  majority  of  the  taxable  prop- 
erty "  therein,  is  not  sufficient  to  authorize  the 
county  judge  to  take  jurisdiction  and  render  an 
adjudication  authorizing  the  town  to  issue  its 
bonds  in  aid  of  a  railroad  company.  The  pe- 
tition should  state,  in  substance,  that  the  tax- 
payers petitioning  were  a  majority  of  taxpayers 
of  the  town  who  were  taxed  or  assessed  for 
property,  not  including  those  taxed  for  dogs  or 
highway  tax  only.  i^L 

14.  Where  commissioners  to  issue  town 
bonds  were  duly  appointed,  the  issue  of  bonds 
was  no  larger  than  authorized  by  statute,  and 


a  paper  purporting  to  contain  the  consent  of 
the  requisite  number  of  taxpayers,  duly  certi* 
tied,  was  filed  with  the  county  clerk,  the  de- 
fenses that  the  consent  roll  did  not  in  fact  con- 
tain the  requisite  number  of  taxpayers,  and 
that  the  verifying  affidavit  was  false,  and  that 
the  commissioners  did  not  borrow  money  on 
the  bonds,  but  disposed  of  them  without  con- 
sideration, are  unavailing  against  bona  fide 
holders.    Bernards  Twp,  v.  Sarrieon,        726 

15.  When  both  the  legislative  and  executive 
departments  of  a  State  give  notice  to  the  world 
that  a  couDty  within  the  territorial  limits  of 
the  State  has  been  duly  organized  and  exists 
with  full  power  of  contracting,  a  purchaser 
can  in  open  marliet  safely  purchase  the  securi- 
ties of  such  county,  so  far  as  any  question 
about  the  validity  of  the  municipal  organiza- 
tion is  concerned.     Oamanehe  County'?,  Lewie, 

604 

16.  The  recital  in  the  bond  of  a  coun^, 
which  shows  a  compliance  in  all  substantial 
respects  with  the  statute  giving  authority  to 
issue  the  bonds,  makes  the  bond  valid  in  the 
hands  of  a  bona  fide  holder.  Id, 

17.  The  official  certificate  of  the  auditor  of 
Kansas  that  county  bonds  had  been  regularly 
and  legally  issued,  that  the  signatures  were 
genuine,  and  that  the  bonds  had  been  duly 
registered  in  his  office  in  accordance  with  the 
Act  of  the  Legislature  of  March  2, 1872,  estops 
the  county.  Id, 

18.  Recitals  In  county  bonds  that  they  are 
issued,  under  authority  of  a  certain  Act  au- 
thorizing them,  for  construction  of  bridges,  are 
sufficient  although  the  particular  bridge  for  the 
building  of  which  the  i)onds  were  to  be  issued 
is  not  specified.  Id, 

19.  Even  bona  fide  purchasers  of  municipal 
bonds  must  take  the  risk  of  the  official  charac- 
ter of  those  who  execute  them.  Ookr  v.  CU- 
burne,  146 

20.  The  ownership  of  the  coupons  of  county 
bonds  by  any  prior  bolder,  under  such  circum- 
stances as  would  protect  that  bolder  against 
any  defense  by  the  county,  entitles  a  subse- 
quent purchaser  to  recover,  even  if  he,  when 
afterwards  purchasing  them,  had  knowledge 
of  a  suit  involving  Uieir  validity.  Scotland 
County  v.  Hill,  261 

21.  Purchasers  of  negotiable  securities  are 
not  chargeable  with  constructive  notice  of  the 
pendency  of  a  suit  afTecting  their  title  and  va- 
lidity, but  those  who  buy  such  securities  from 
litigating  parties,  with  actual  notice  of  the  suit, 
do  so  at  their  oeril,  and  must  abide  the  resul* 
the  same  as  the  parties  from  whom  they  got 
their  tide.  Id. 

22.  Bondholders  may  be  deemed  holders  for 
value,  although  they  took  the  bonds  in  pay- 
ment of,  or  as  security  for,  pre-existing  debt's. 
McMurray  v.  Moran,  814 

28.  If  holders  of  bonds  paid  value  for  them 
without  actual  notice  of  the  restriction  by  a 
contract  upon  authority  to  issue  them,  they  will 
be  deemed  bona  fide  holders  for  value,  un- 
affected by  the  agreement  Id, 

24.  Judgment  upon  coupons  of  bonds  of 
Jackson  County,  Missouri,  issued  on  behalf  o! 
Van  Buren  Township  to  the  Lexington,  Lake, 
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A  Gulf  Railroad  Companj,  rendered  in  favor 
of  plaintiff  for  the  amount  of  tbe  coupons, — 
afflrmed  l^  operation  of  law,  tbe  court  be- 
ing dlTided.  Jackton  Oounttf  r.  New  York 
mnth  Nai.  Bank.  207 

BOUNDARIES.     See  alao  Waters  ahd 
Watebooubsbb,  S. 

1.  Meander  lines  are  run  in  surveying  public 
lands  bordering  upon  navigable  rivers,  not  as 
boundaries  of  the  tract,  but  to  ascertain  tbe 
quantity  of  the  land  subject  to  sale;  and  the 
watercourse,  and  not  tbe  meander  line  as  actu- 
ally run  on  the  land,  is  the  boundary.  JiffferU 
T.  Eatt  Omaha  Land  Oo,  872 

2.  Where  a  water  line  is  the  boundary  of  a 
given  lot,  that  line,  no  matter  how  it  shirts,  re- 
mains the  boundary;  and  a  deed  describing  the 
lot  by  number  or  name  conveys  the  land  up  to 
such  shifting  line  exactly  as  it  does  up  to  a 
fixed  side  line,  and  conveys  all  accretion  there- 

BBOKER8,    See  OoHTEAon,  tt 

CARRIERS.     See  alao  Oohbtitutiohal 
Law,  S-10. 

'  1.  Where  a  contract  to  carry  the  plaintiff  as 
m  passenger  by  a  railroad  company  was  an  ex- 
press one  signed  by  the  plaintiff  and  the  com- 
pany's agent,  and  was  contained  in  a  ticket  for 
a  passage  to  the  place  of  destination  and  back, 
the  plamtiif,  having  assented  to  the  contract  by 
accepting  and  signing  it,  was  bound  by  the 
conoHtions  expremd  m  ft,  whether  he  aid  or 
did  not  letA  them  or  know  what  they  were. 
Boylan  v.  Eoi  Springe  B.  Oo.  290 

2.  Where  an  unstamped  ticket  ^ve  a  pas- 
senger no  right  to  a  return  passage,  and  he  re- 
fused to  pay  tbe  usual  fare  upon  a  demand  by 
tbe  conductor,  as  there  was  no  contract  in  force 
between  him  and  the  company  to  carry  him 
back,  there  could  be  no  breach  of  the  contract; 
and  an  action  of  assumpsit  cannot  be  main- 
tained to  recover  damages  for  plaintiff's  expul- 
sion from  the  company  s  train.  Id. 

8.  Where,  by  tbe  express  conditions  of  tbe 
plaintiff's  contract,  he  bad  no  right  to  a  return 
passage  under  his  ticket,  unless  it  bore  tbe  sig- 
nature and  stamp  of  the  company's  agent  at 
the  end  of  tbe  route,  no  agent  or  employ^  of 
tbe  company  was  authorized  to  alter  or  waive 
any  condition  of  tbe  contract,  and  therefore 
tbe  action  of  a  baffgage-master  in  punching  tbe 
ticket  and  checkmg  plaintiff's  baggage,  and 
that  of  a  gateman  in  sidmitting  him  to  the  re- 
turn train,  could  not  bind  tbe  company  to  carrv 
him,  or  estop  it  to  deny  his  right  to  be  carried. 

Id. 

4.  Tbe  power  to  regulate  a  carrier's  rates  is 
not  a  power  to  destroy,  and  limitation  is  not 
tbe  equivalent  of  confiscation.  Chicago,  M,  d 
St.  P.  B.  Oo.  V.  Minneeota,  Minn.  RB.dbW. 
Com.  »70 

5.  Tbe  question  of  the  reasonableness  of  a 
rate  of  charge  for  transportation  by  a  railroad 
company  is  eminently  a  question  for  ludicial 
investigation,  requhing  due  process  of  law  for 
Its  determination.  Id. 

6.  The  grant  of  power  by  a  charter,  to  the 
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directors  of  a  railroad  company,  to  mnke  need- 
ful rules  and  regulations  touching  tbe  rates  of 
toll  and  the  manner  of  collecting  the  same, 
does  not  deprive  the  State  of  its  general  au- 
thority itself  to  regulate  tbe  rates  of  toll  to  be 
collected  by  the  company.  Id. 

7.  k  Judgment  against  a  railroad  company 
for  tbe  value  of  a  trunk  and  the  iewelry  con- 
tained therein,  checked  to  a  travellog  agent  or 
drummer,  but  belonging  to  his  principal,  and 
destroyed  bv  fire  through  the  company's  neg- 
ligence,— afflrmed  by  reason  of  a  divided  court, 
the  Judgment  beins  in  favor  of  an  insurer  of 
the  property  to  whom  the  claim  for  the  loea 
was  aasigned.  LouiivilU.  0.  db  L»  B.  Oo.  r. 
SwitKorland  M.  Im.  Oo.  204 

CASES  CERTIFIEIl. 

1.  The  question  certified  to  the  Supreme 
Court  of  the  United  States  upon  a  difference 
of  opinion  between  the  Judges  of  tbe  circuit 
court  must  be  a  distinct  pomt  or  proposition 
of  law,  clearly  stated,  so  that  it  can  be  aefinite- 
ly  answered  without  regard  to  tiie  other  issues 
of  Uw  or  fact  in  the  case.  United  Staiee  v. 
Benin,  88;  United  Statee  r.  BeiUy,  76;  United 
Staiee  v.  HaU,  97 

2.  A  questioii  certified  in  a  form  disapproved 
of  by  tbe  Supreme  Ck>urt  of  the  United  States 
vrill  not  be  answered;  such  as  the  question 
whether  an  offense  agdnst  the  United  States, 
under  U.  S.  Bev.  Stat  g  5467,  is  charged  In 
either  the  first  or  third  count  of  the  indictment. 
United  Statee  v.  Laeher,  1080 

8.  It  never  was  designed  that  because  a  case 
is  a  troublesome  one,  or  is  a  new  one,  and  be- 
cause tbe  Judges  trying  the  case  may  not  he 
perfectly  satisfied  as  regards  all  the  points  raised 
m  tbe  course  of  the  trial,  the  wnole  matter 
should  be  referred  to  the  United  States  Supreme 
Court  for  its  decision,  in  advance  of  a  regular 
trial     United  Statee  v.  Pmrin,  88 

4.  In  cases  which  come  to  tbe  Supreme  Court 
of  the  United  States  for  review  it  is  only  an 
appellate  court,  except  in  the  limited  class  of 
cases  where  it  has  original  Jurisdiction.        Id. 

CERTIFICATE   OF   DEPOSIT.     See 

Banks  and  BAHKore,  (S. 


The  bolder  of  a  bank  check  cannot  sue  the 
bank  for  refusing  payment,  without  proof  that 
it  waR  accepted  by  the  bank  or  charged  against 
the  drawer;  but  the  depositor  can  sue  for  a 
breach  of  the  contract  to  honor  his  checks.  St. 
Louie  d  S.  F.  B.  Oo.  v.  Johneton,  888 

CIVIL  RIGHTS.    See  Commbrob,  2l 

CLAIMS. 

1.  The  Act  of  March  8. 1887  (24  Stat  at  L. 
506),  to  provide  for  tbe  bnnging  of  suits  against 
the  government  of  tbe  United  States,  does  not 
authorize  suits  for  equitable  relief,  bV  specific 
performance,  to  compel  the  issue  and  delivery 
of  a  patent  for  land.  In  the  point  of  providing 
only  for  money  decrees  and  money  Judgments 
the  law  is  unchanged,  merely  being  so  extended 
as  to  indude  claims  for  money  arising  out  of 
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equitable  and  mariUme,  as  well  as  legal,  de- 
mands. United  States  y.  Jones,  90;  United 
States  V.  Drew,  98 

2.  Public  officers,  upon  the  question  of  their 
compeDsation  and  the  payment  of  money  into 
the  treasury,  are  not  bound,  in  order  to  save 
their  rights,  to  place  themselves  in  antagonism 
to  the  accountiug  officers  of  the  department, 
suffer  themselves  to  be  sued,  and  incur  the  odi- 
um, for  the  time,  of  being  in  default,  but  have 
the  right  to  pay  into  the  treasury  the  disputed 
moneys,  and  then  seek  the  courts  to  adjust  aud 
determine  their  claims  against  their  superior 
and  sovereign.  Such  payment  is  not  an  estop- 
pel against  Uie  claimant.  United  States  r.  Mas- 
^  625 

8.  The  French  and  American  Claims  Com- 
mission possenied  no  authority  to  consider  any 
claims  against  thegovemment  of  either  the 
United  States  or  of  ranee,  except  as  held,  both 
at  the  time  of  their  presentation  and  of  judg- 
ment thereon,  by  citizens  of  the  other  countiy. 
Burthe  V.  Denis,  768 

4.  A  French  citizen  havinff  a  claim  against 
the  United  States  having  died,  the  French  and 
American  Claims  Commission  could  only  al- 
low, under  the  treaty  of  1880,  the  proportion 
of  the  claim  going  to  such  of  his  heirs  and  leg- 
atees as  are  otizens  of  France;  and  such  Com- 
mission having  allowed  a  part  of  such  claim, 
the  whole  sum  allowed  must  be  paid  to  such 
French  heirs  and  legatees,  and  cannot  be  equal- 
ly distributed  to  them  and  other  heirs  and  leg- 
atees of  the  claimant  who  are  citizens  of  the 
United  States.  Id. 

CLOUD  ON  TITLE.     See  alio  Cottiltb, 
21. 

1.  A  person  who  has  received  a  oonvevance 
of  the  legal  title  to  real  estate  from  his  dEebtor 
may  institute  other  proceedings  against  that 
debtor  in  relation  to  the  same  property,  to 
strengthen  his  title  or  establish  his  lien.  Brad- 
ley V.  Ok^n,  867 

2.  Where  tax  deeds  appear  upon  their  face 
to  be  clouds  upon  the  pledntiff's  tiUe,  a  bill  in 
equity  is  the  proper  form  of  obtaining  relief. 
Oage  v.  Kattfman,  726 

COMMERCE.    See  also  Taxbs,  19. 

1.  There  is  a  commerce  wholly  within  the 
State,  which  is  not  subject  to  the  constitutional 
provision,  and  a  distinction  between  commerce 
among  States  and  between  the  citizens  of  a 
single  State,  conducted  between  its  lines. 
LouisviUe,  N.  0.  AT.  R.  Co.  v.  Mississippi, 

784 

2.  A  state  statute  which  requires  railroads 
to  provide  separate  accommoaatlons  for  the 
white  and  colored  races  is  within  the  power  of 
the  State,  and  is  not  a  regulation  of  interstate 
commerce.  Id, 

COMMISSIONER. 

1.  A  commissioner  of  the  United  States  cir- 
cuit court  has  no  authority  to .  administer  an 
oath  to  a  deputy  United  States  surveyor,  as  to 
his  services,  and  make  a  certificate  thereto. 
United  States  v.  SeiUj^,  75 

2.  The  approval  of  a  commissioner's  ac- 


count by  a  circuit  court  of  the  United  States, 
under  the  Act  of  Feb.  22, 1876  (18  Stat  888),  is 
prima  fade  evidence  of  the  correctness  of  the 
items  of  that  account^  and,  in  the  absence  of 
dear  and  unequivocal  proof  of  mistake  on  the 
part  of  the  court,  is  conclusive.  United  States 
V.  Jones,  1007 

8.  A  commissioner  of  the  United  States  cir- 
cuit court  is  entitled  to  the  fee  of  $5  a  day  for 
hearing  and  deciding  motions  upon  bail  and 
the  sufficiency  thereof,  and  for  the  continu- 
ance of  cases  before  him.  Id, 

COMPROMISE  AND  SETTLEMENT. 

1.  A  compromise  made  by  a  debtor  *  firm 
with  a  creditor  cannot  be  assailed  on  the 
ground  that  the  agent  of  Uie  firm  in  the  com- 
promise omitted  to  disclose  the  financial  abil- 
ftv  of  a  partner  of  the  firm  to  pay  the  debts  of 
the  firm.    Cleauland  v.  Smith,  884 

2.  A  defendant  having  accepted  a  ditch 
made  l^  plaintiff  as  completed,  and  used  it^ 
and  maae  a  settlement  therefor,  cannot,  in  an 
action  to  enforce  a  lien  thereon  for  the  sum* 
due  on  such  settlement,  object  that  the  ditch 
was  made  wider  and  deeper  than  agreed. 
Idaho  d  0.  Land  Imp.  Co,  v.  Bradbury,     488 

8.  Where  an  insolvent  firm,  in  consideration 
of  a  compromise  with  some  of  its  creditors 
at  60  cents  on  a  dollar,  executed  to  them  an 
agreement  not  to  pay  voluntarOy  to  any  credi- 
tor to  exceed  60  cents  on  a  dollar  in  settle* 
ment,  a  payment  of  more  then  60  per  cent— to 
wit,  80  per  cent— to  a  creditor  to  settle  a  suit 
brought  by  him  on  a  debt  against  the  firm,  in 
which  there  was  no  defense,  which  was  about 
to  be  tried,  and  in  which  a  judgment  for  the 
full  amount  would  be  recovers,  and  where 
the  debt  was  secured  by  attachment,— was  not 
a  voluntary  payment     Oleavdand  ▼•  Smith, 

884 

COMPTROLLER    OF   CURRENCY. 

A  deputy  comptroller  of  the  currency  may 
exercise  the  powers  and  discharge  the  duties 
attached  to  the  office  of  comptroller  during  a 
vacancy  of  that  rff  ce«  or  during  the  absence  or 
inability  of  the  comptroller.    Keyser  r.  Hits, 

631 

CONFISCATION. 

1.  Nothing  but  the  offender's  life  interest  in 
the  land  is  forfeited  under  the  Confiscation 
Act  of  1862.  His  power  to  dispose  of  the  land 
was  suspended  by  his  disability  as  an  offender 
against  the  United  States,  luinois  0.  B.  Co. 
v.  BosiDorth,  550 

2.  Where  land  of  one  who  bore  arms  in 
the  Confederate  army,  against  the  United 
States,  in  the  late  war,  was,  under  the  Confis- 
cation Act  of  July  17,  1862,  condemned  and 
sold,  he  was,  bv  the  special  pardon  and  by  the 
Amnesty  Proclamation  of  the  President,  re- 
stored to  the  control  and  power  of  distribution 
over  the  fee  simple  in  reversion  of  the  land  ex- 
pectant upon  the  termination  of  the  confiscated 
estate  therein.  Id. 

8.  On  being  restored  to  all  his  rights  by  par- 
don, one  who  bore  arms  in  the  Confederate 
army  against  the  United  States  was  restored  to 
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one  of  them  is  free  from  objection.    Anthony 
T.  Lauimlle  db  K  B.  Ca.  801 

67.  While  exceptions  may  be  reduced  to 
form  and  signed  after  the  trial,  Uiey  must  ap- 
pear affirmatively  to  have  been  taken  before 
the  jury  withdrew  from  the  bar.  Padjie  Exp. 
Co,  T.  Malin,  450 

y.  PBEUMUtABT     MOTIONB     ASD     ObDEBS. 

68.  A  case  may  be  reversed  on  stipulation. 
ArbuekleY.  (juigUy,  218 

69.  Where  there  is  color  for  a  motion  to  dis- 
miss, the  case  may  be  disposed  of  upon  a  mo- 
tion to  affirm.  LouUviUe  dN.iL  Co,  t. 
Woodion,  1082 

70.  Where  the  state  court  does  not  seem  to 
have  expressly  passed  upon  a  federal  question, 
altbouj^h  it  was  clearly  in  the  record,  there  is 
color  £r  making  a  motion  to  diauUss  in  the 
Supreme  Court  of  the  United  States.  BelVt 
OapB,  Co,  V.  Penmyltania,  892 

71.  A  case  from  the  Supreme  Court  of  the 
District  of  Columbia  will  be  dismissed  if  the 
matter  in  dispute  does  not  exceed  $5,000,  and 
does  not  involve  any  federal  question.  Dii- 
iriet  cf  Columbia  t.  mewer,  318 

72.  Motion  by  an  intervening  petitioner  in 
the  suit,  whose  appeal  was  dismissed,  to  have 
refunded  to  him  $450  deposited  by  order  of  the 
court  with  the  clerk,  for  two  printed  copies  of 
the  record,^granted  to  the  extent  of  ffSM, 
Waihhum  v.  wten,  616 

78.  When  there  is  no  actual  controversy  in- 
volving real  and  substantial  rights,  between 
the  parties  to  the  record,  the  case  wl!l  be  dis- 
missed.   LUiU  V.  Botoers,  1016 

74.  The  fact  that  there  is  no  controversy  be- 
tween parties  to  the  record  may  be  shown  at 
any  time  before  the  decision  of  the  case.      Id. 

75.  The  Supreme  Court  of  the  United  States 
is  compelled,  as  all  courts  are,  to  receive  evi- 
dence dehors  the  record  affecting  the  proceed- 
ings in  a  case  before  them  on  error  or  appeal, — 
such  as  the  death  or  transfer  of  the  interest  of 
one  of  the  parties.  A  release  of  errors  may  be 
filed  as  a  bar  to  the  writ.    EltoeU  v.  FoMiek, 

998 

76.  On  motion  to  dismiss  a  writ  of  error 
brought  to  review  a  Judgment  granting  a  per- 
emptory writ  of  mandamus  commancUne  the 
officers  of  a  city  to  levy  a  tax  to  pay  a  Judg- 
ment against  it,  with  which  motion  is  united  a 
motion  to  affirm  the  Judgment,  the  Supreme 
Court  of  the  United  States  will  affirm  the  judg- 
ment if  the  reasons  for  taking  the  writ  of  error 
are  frivolous  and  if  it  was  taken  for  delav  only, 
notwithstanding  the  court  has  Jurisdiction. 
Chanttte  v.  Trader,  ^  845 

77.  Motion  to  dismiss  an  appeal  on  the 
ground  that  the  decree  from  which  the  appeal 
was  taken  is  not  a  final  decree,  and  that  no  no- 
tice of  the  appeal  was  given  or  any  citation 
issued,^granted.  Watt  r.  Dittriet  of  Colum- 
Ka,  811 

78.  Where  an  appeal  has  been  dismissed, 
pursuant  to  United  States  Supreme  Court  Rule 
15,  g  1,  the  decree  of  dismiswd  may,  on  cause 
shown,  be  rescinded  upon  the  proper  repre- 
sentatives of  the  deceased  party  being  made 
parties  to  the  suit,  and  their  appearance  being 
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entered   under  the  role.    IZtendM^  t.  QtM- 
neck  Co.  80$ 

YL  Hkabdig  ahd  Dbtebmikatior. 
a.  In  OeneraL 

79.  This  court  cannot  assume  that  the  rullog 
of  the  court  below  sustaining  an  objection  to  a 
model  as  evidence  was  incorrect,  where  thia 
court  has  no  copy  or  description  of  the  model, 
and  the  witness  who  produced  it  in  the  court 
below  did  not  swear  to  its  correctness  or  rbar 
it  would  illustrate  the  subieck  Patrick  v. 
Oraham,  460 

80.  An  appeal  brings  into  the  United  States 
Supreme  Court  not  only  the  final  decree,  but 
one  sustaining  a  demurrer  and  plea  of  one  de- 
fendant and  dismissing  the  suit  as  to  him.  It 
was  not  necessary  to  take  an  appeal  from  the 
latter  order  until  after  the  whole  case  was  de> 
termined  in  the  court  below.  MendenhaU  v. 
HaU,  101^ 

81.  An  appeal  to  the  General  Term  of  the 
Supreme  Court  of  the  District  of  Columbia 
from  a  final  order  of  probate  made  in  the 
special  term,  based  upon  the  finding  of  a  Jury 
upon  issues  tried  by  them,  brings  into  review 
before  the  general  term  and  the  Supreme  Court 
of  the  United  States  all  the  questions  of  law 
that  are  properly  presented  by  the  bill  of  ex- 
ceptions taken  at  the  triaL    Ormsdy  v.  Webb, 

80^ 

82.  On  the  mere  review  of  the  order  reviv- 
ing a  suit  and  appointing  a  new  party  to  coo- 
duct  it  on  the  pa^  of  the  plaintiff,  the  Supreme 
Court  of  the  United  States  wfll  not  go  b^^ 
and  decide  upon  the  whole  question  wnicb  was 
passed  upon  by  the  circuit  court  in  tbeorigiDal 
decree.    Terry  v.  Sharon,  34 

88.  Defendant  cannot  allege  as  error  the  ad- 
mission of  evidence  introduced  by  Ii9B0rif 
MeOiUin  v.  Ben  nett. 


84.  A  plaintiff  who  has  no  right  to  property 
is  not  injured  by  a  decree  which  fails  to  ty^e 
it  from  defendant,  although  fraudulently  ac- 
quired by  the  latter.    Case  v.  KeUy,  51S 

85.  Although  the  court  below  erred  in  di 
recting  a  verdict  for  plaintiff  by  reason  of  the 
claim  having  been  barred  by  the  Statute  of 
Limitations,  yet  the  Judgment  will  not  be  rr> 
versed  if  the  defendant  nas  not  prosecuted  a 
writ  of  error.     Cleary  r.  BUie  Fbumiry  Cb 

47S 

86.  The  Supreme  Court  of  the  United  State* 

has  appellate  Jurisdiction  to  determine  wbetbrr 

the  circuit   court  had  original   Jurisdiction. 

Whittemore  v.  Amoikeag  Ifai.  Bank.  100$ 

87.  Although  the  ilefendant  may  not  be  al- 
lowed on  appeal  to  question  the  want  of  testi- 
mony or  toe  insoffldenoy  or  amount  of  \hm 
evidence  on  a  decree  pro  eoitfmee,  be  la  noc 
precluded  from  oontemng  tlie  saffldescy  of 
the  bill,  or  from  insisting  that  the  averaieDi* 
contained  in  it  do  not Jurafy  the  decrea.  CMb» 
C.  B,  Co.  V.  Central  Truet  Co.  561 

88.  Where  there  is  neither  a  bOl  of  excep- 
tions presented  for  the  review  of  a  jodmcsl 
of  the  Supreme  Court  of  the  District  of  (Mam> 
bia,  nor  any  findings  of  facta,  nor  any  cmt 
stated  analogous  to  a  spedal  wrdSct,  atatteg 
the  ultimate  facts  and  presenting  qoestioas  ol 

iti.  Its,  m.  184  r.  & 
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fn.e8  and  prindplat  of  the  common  law.    B$ 
Sanin,  100 

8.  Courta  have  power  to  panish  in  a  tarn- 
fnary  manner  the  aisobedienoe  of  any  party  to 
Any  lawful  writ,  process,  order,  rule,  decree, 
4>r  command  of  the  court.  Eilenbeeker  t.  Fly- 
^m&uth  County  Diit.  0$.  801 

8.  Attempting,  while  a  witness  is  in  the  wit- 
ness-room or  in  the  hallway  of  the  court-room, 
to  deter  him  from  testify' iug,  by  offering  him 
money,  is  a  misbehavior  in  tbeprescDce  of  the 
•court,  and  punishable,  without  indictment,  bv 
fine  and  imprisonment^  aa  a  contempt  Me 
Savin,  150 

4.  Where  the  charge  against  a  person  is  that 
lie  endeavored, '  by  lorbidden  means,  to  in- 
fluence or  impede  a  witness  from  testifying, 
the  offense  charged  is  punishable  bv  indict- 
ment; yet  the  court  may  punish  him  for  a  con- 
tempt, if  the  offense  was  committed  in  its 
presence  or  so  near  aa  to  obstruct  the  adminis- 
tration of  justice.  Id, 

5.  Approaching  a  person   summoned  as  a 

iuror,  M^ith  a  view  of  improperly  influencing 
n's  actions  in  the  event  of  his  being  sworn  as 
«  juror  in  the  case,  if  done  in  the  presence  of 
the  court,  is  a  contempt,  punishable  by  fine  or 
imprisonment,  at  the  discretion  of  the  court, 
without  indictment.    JSe  Guddy,  154 

6.  Proceedings  according  to  the  common 
law  for  contempt  of  cotirt  are  not  subject  to 
the  right  of  triiQ  by  jury.  Bilenbecker  t.  Fly- 
mouth  County  Di$t.  Ct.  801 

7.  Under  the  Revised  Statutes,  comti  of  the 
United  States  have  power  to  proceed  avmma- 
rily  for  contempt    JSe  Savin,  160 

8.  The  courta  of  the  United  States  have 
power  to  punish  for  contempts  of  court  com- 
mitted in  the  presence  of  the  said  courts,  or  so 
near  thereto  as  to  obstruct  the  administration 
of  justice.  Jd, 

9.  A  federal  court,  immediately  upon  the 
commission  in  its  presence  of  a  contempt,  may 
proceed  upon  its  own  knowledge  of  the  facts 
and  punish  the  offender,  without  further  proof 
and  without  issue  or  trial  in  any  form.    Id, 

10.  The  court,  when  in  session,  is  present  in 
«very  part  of  the  place  set  apart  for  its  own  use 
and  for  the  use  of  its  officers,  jurors,  and  wit- 
nesses; and  misbehavior  anywhere  in  such 
place  is  misbehavior  in  the  presence  of  the  court 

Id. 

11.  The  court  is  not  botind  to  require  service 
<if  interrogatories  upon  a  person  cnarged  with 
contempt,  so  that  in  answering  them  he  could 
purge  himself  of  the  contempt  charged;  but  it 
can,  in  its  discretion,  adopt  such  mode  of  de- 
termining that  question  as  it  deems  proper, 
provided  doe  regard  is  had  to  the  rules  that 
4>btain  in  the  trial  of  matters  of  contempt  Id, 

12.  Although  a  person  charged  with  con- 
tempt was  entitled,  of  right,  to  purge  himself, 
under  oath,  of  the  contempt,  yet  it  is  sufficient 
that  he  was  informed  of  the  nature  of  the 
charges  against  him  by  the  testimony  of  a  wit- 
ness taken  down  by  a  sworn  stenographer  at 
the  preliminary  examination,  and  that  he  was 
present  at  the  hearing  of  the  contempt,  was 
represented  by  counsel,  testified  under  oath  in 
his  own  behalf,  and  had  full  opportunity  to 
make  his  defense.  id. 
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n.  Yaliditt;  Riobt  to  Enfobci. 

nL  iMPAnusG  Obligatiov. 

See  also  Absionmbnt,  2,  8;  Cobtliot  ov 
Laws,  2;  Cobpobatiobs,  8,  4^  12,  18; 
OinoEBa,  8;  Statb,  8. 

L  Ib  Gbbbbal;  Conbtbuotiob  ;  Pebfob- 
MABCS;  Rblief  AOAnrsT. 

1.  Where  the  terms  of  a  contract  were: 
''These  goods  to  be  exactly  the  same  quality 
as  we  make  for  the  De  Witt  Wire  Cloth  Com- 
pany and  aa  per  sample  bbis.  delivered," — the 
jgoods  that  were  in  fact  made  for  the  last- 
named  company,  not  what  were  agreed  to  be 
made,  were  the  standard.    De  Witt  v.  Berry, 

896 

2.  Whether  the  representative  of  a  company 
had  authority  to  make  a  contract  or  not  is  im- 
material on  the  question  of  the  company's  lia- 
bility on  a  quantum  meruit  for  work  done 
under  his  direction,  where  he  had  clearly 
power  to  direct  the  work.  Henderson  Bridge 
Co,  V.  McOraih,  984 

8.  Where  a  person  baa  agreed  to  procure  the 
discharge  of  liens  upon  propertv,  the  fact  that 
he  procures  a  discharge  of  the  liens  by  paying 
only  a  percentage  thereof  does  not  prevent 
such  discharge  being  a  fulfillment  of  his  agree- 
ment   Dent  V.  Ferguaan,  242 

4.  Time  may  be  made  of  the  essence  of  the 
contract  by  the  express  stipulations  of  the  par- 
ties, or  it  may  arise  by  implication  from  the 
very  nature  of  the  property  or  the  avowed  ob- 
jects of  the  seller  or  the  purchaser.  Cheney  v. 
IMy.  818 

5.  Where  the  parties  specify  the  time  of  the 
performance,  and  dedare  that  "time  and  punc- 
tuality are  material  and  essential  ingredients" 
in  Uie  contract,  and  that  it  must  be  "strictly 
and  litcorally"  executed,  however  harsh  and  ex- 
acting ita  terms  may  be,  the  court  will  not  re- 
fuse to  give  effect  to  them.  Id, 

6.  The  provision  in  a  contract  forbidding  ita 
modification  or  change,  "except  by  entry 
thereon  in  writing  aigned  by  both  parties, 
coupled  with  the  provision  that  no  court  should 
relieve  plaintiff  from  a  failure  to  comply  strict- 
ly and  literally  with  the  contract  cannot  be 
applied  where  the  efficient  cause  of  his  failure 
to  comply  strictly  and  literally  with  the  con- 
tract was  the  conduct  of  the  other  party.     Id, 

7.  It  lathe  duty  of  persons  dealing  with  public 
officers  to  inquire  aa  to  their  power  and  authority 
to  bind  the  government;  ana  persons  so  dealing 
are  held  to  a  recognition  of  the  fact  that  govern- 
ment agents  are  bound  to  fairness  and  ^ood 
faith  as  between  themselves  and  their  principal. 
Burner,  United Statee,  898 

8.  If  claimant  knew  that  a  clerical  error  had 
been  made  in  the  contract,  of  which  the  agenta 
of  the  government  were  ignorant  or  if,  under 
the  facts,  he  must  have  known  that  their  action 
in  making  the  contract  waa  in  violation  of  their 
doty,  the  character  of  the  fraud  is  not  changed 
by  the  fact  that  such  action  was  the  result  of  a 
mistake  or  negligence  of  such  agents.  Id, 
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••  If  a  contract  be  unreaBonable  and  ancon- 
fdonable,  but  not  void  for  fraud,  a  court  of 
law  will  give  to  tbe  party  who  sues  for  ita  breach 
damages,  not  accoraing  to  its  letter,  but  only 
•ucb  as  be  is  equitably  entitled  to.  Bume  t. 
United  8tate8,  898 

10.  Where  claimant  made  a  written  contract 
with  the  United  States  to  furnish  to  a  govern- 
ment hospital  a  quantity  of  shucks  at  the  rate 
otdO  cents  per  pound,  based  on  proposals  made 
by  the  secretary  of  the  interior,  when  shucks 
were  only  of  the  market  value  of  from  6  mills 
to  If  cents  per  pound,  and  those  furnished  by 
claimant  were  only  of  the  latter  value,  in  an 
action  for  the  price  of  the  shucks  delivered,  the 
market  value  only  can  be  recovered.  Id, 

11.  Where  water  furnished  by  a  water  com- 
pany for  a  city  was  unfit  for  use  and  inadeouate 
for  protection  from  fire,  tbe  city  had  a  right, 
after  the  company  had  had  reasonable  time  to 
comply  with  Its  contract  to  supply  pure  and 
fufl9cient  water,  to  treat  tbe  contract  as  termi- 
nated, and  to  invoke  the  aid  of  a  court  of  equitv 
to  enforce  its  rescission.  Fhrtnen  Loan  db  T. 
Oo.  T.  Oalaburg,  078 

12.  Ignorance  of  a  fact  extrinsic  and  not  es- 
sential to  a  contract  bat  which,  if  known, 
might  have  infiuenced  tbe  actions  of  a  party  to 
the  contract,  is  not  such  a  mistake  as  will  au- 
thorize equitable  reUet  (^€ai9dandY.8miih,Z^ 

n.  Yaliditt;  Bioht  to  Enfobob. 

18.  A  contract  fair  and  honest  in  itself,  and 
untainted  with  actual  fraud,  entered  into  by  a 
subscriber  for  stock  with  other  subscribers,  to 
the  effect  that  they  will  purchase  the  same  and 
pay  to  him  the  amount  paid  by  him.  if  at  a 
time  specified  he  chooses  to  sell  the  same,  is  not 
contrary  to  public  policy,  and  can  be  enforced 
against  the  party  to  it    Morgan  v.  8(rut/ien, 

182 

14.  A  contract  by  which  defendants,  for  a 
valuable  consideration,  agreed  not  to  seU  a  cer- 
tain medicinal  preparation  within  the  territory 
which  it  was  covenanted  complainants  should 
occupy  exclusively,  or  sell  to  others  for  sale 
there,  or  promoter  such  sales,  ia  valid.  Fotole  v. 
Fork,  67 

15.  Such  a  contract  relating  to  m  compound 
involving  a  secret  in  its  preparation,  based  upon 
a  valuable  consideration,  and  limited  as  to  the 
space  within  which,  though  unlimited  as  to  the 
tune  for  which,  the  restraint  is  to  operate,  is 
reasonable  and  enforceable.  Id, 

16.  Where  one  has  and  transfers  property  in 
the  secret  process  of  manufacturing  an  article 
he  has  discovered,  he  and  his  nantees  can 
claim  relief  as  against  breachei  oi  trust  in  re- 
spect to  it    Fomo  V.  Fark^  67 

17.  An  agreement  between  grantor  and 
grantee,  made  upon  the  conveyance  of  property, 
and  which  reserves  to  the  grantor  the  enjoy- 
ment of  the  rents  and  profits  of  the  property 
conveyed,  to  which  tbe  creditors  of  the  grantor 
have  a  right  of  immediate  appropriation  to  their 
debts,  and  which  involves  a  secret  trust  for  a 
return  to  the  grantor  of  proper^  of  which  such 
creditors  have  the  immediate  right  of  sale, — 
will  not  be  enforced;  but  tbe  parties  will  be 
left  in  tbe  position  where  they  have  placed 
themsdves,  although  tbe  grantee  refuses  to  per- 

1124 


form  his  part  of  the  frauduleu  agreement  wkb 
the  grantor.    IMntr,  Ferffuoon,  94^ 

18.  A  contract  with  a  broker  to  purchase  for 
defendant  "cotton  futures"  on  a  margin,  by 
which  the  purchase  ot  delivery  of  actual  oottoo 
was  never  contemplated  by  either  party,  bat 
the  setUement  was  to  be  made  between  the 
parties  bv  one  party  paying  to  tbe  other  the  dif- 
ference between  me  contract  price  and  th» 
market  price  of  said  cotton  futures,  according 
to  the  fiuctuadons  in  the  market, — ia  a  wager- 
ing contract  and  void.  Bmbro^  r.  Jomioon.  172 

19.  That  a  person  executed  a  note  given  cn^ 
an  illegal  consideration,  with  full  knowledge  of 
all  the  facts,  is  of  no  moment  The  defense  be 
makes  is  not  allowed  for  his  sake,  bat  to  mafai- 
tain  the  policy  of  the  law.  Id, 

20.  The  original  payee  cannot  maintain  an 
action  on  a  note  the  consideration  of  which  i» 
money  advanced  by  him  upon  or  in  execution 
of  a  contract  of  wager,  he  being  a  party  to  that 
contract,  or  having  direcUy  puticipated  in  the 
making  of  it  in  the  name  of  or  on  behalf  of  one 
of  the  parties.  Id, 

21.  When  a  broker  is  privy  to  the  unlawful 
desiffn  of  the  parties,  and  brings  them  together 
for  the  very  purpose  of  enterin]^  into  an  illegal 
agreement,  he  is  parUeept  erinunii,  and  cannot 
recoVer  for  services  rendered  or  losses  incurred 
by  himself  in  forwarding  the  transaction.     Id^ 

22.  Wherever  two  or  more  persons  are  engaged 
in  a  fraudulent  transaction  to  injure  another^ 
neither  law  nor  equity  will  intenere  to  relieve 
either  of  those  persons  against  the  other,  fronts 
the  consequences  of  hia  own  misconduct. 
Dent  V.  Ferguson,  243 

28.  Where  losses  have  been  made  in  an  illegal 
transaction,  a  person  who  lends  money  to  the 
loser  with  whicn  to  pay  tbe  debt  can  recover 
the  loan,  notwithstanding  his  knowledge  of  the 
fact  that  the  money  was  to  be  so  used.  Arm^ 
strong  v.  American  Exeh,  Nat,  Bank,  747 

24.  A  new  contract  founded  on  a  new  and 
independent  consideration,  if  fair  and  lawful,, 
although  in  relation  to  property  r^pectin^ 
which  there  had  been  unlawful  or  fraudulent 
transactions  between  the  parties,  will  be  dealt 
with  by  the  courts  on  its  own  merits;  and  if  the 
new  consideration  be  valid  and  adequate,  it  will 
be  enforced.    I>e7U  v.  Ferguson,  2iSi 

25.  An  obligation  will  be  enforced,  tiioughi 
indirectiy  connected  with  an  illegal  transaction, 
if  it  is  supported  bv  an  independent  considera- 
tion, so  that  the  plaintiff  does  not  require  the  aid 
of  tbe  illegal  transaction  to  make  out  his  case. 
Armstrong  v.  American  Bsech,  Nai,  Bank,  74T 

26.  If  a  person  conveys  hia  property  for  the 

Eurpose  of  hindering,  delaying,  or  defrauding^ 
is  creditors,  and  for  several  vears  acquiescea 
and  concurs  in  the  devices,  collusive  suits,  and 
impositions  upon  the  court  in  furtherance  of 
this  purpose,  without  taking  a  sinrie  step  U> 
annul  said  conveyance  or  to  stop  sucn  proceed- 
ings, a  court  of  equity  will  not  aid  him  or  hia 
hdrs  to  recover  the  property  from  the  grantee 
or  his  heirs  after  the  fraud  is  accomplished. 
Dent  V.  Ferguson,  242- 

27.  A  public  agent  cannot  bind  his  principal 
under  powers  that  have  been  taken  away,  by 
simply  antedating  his  contracts    Under  sucb 
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cfrcamstaDces  a  false  date  is  eqaivalent  to  a 
false  dgDature;  and  the  public,  Id  the  absenoe 
of  any  ratification  of  its  own,  is  no  more  es- 
topped by  the  one  than  it  would  be  by  the 
other.    CoUr  ▼.  CUHmme,  146 

in.  iMPAntme  Oblioatioit. 

88.  Before  an  Act  withdrawing  lands  from 
sale  can  be  held  to  impair  any  vested  right  of 
an  applicant  for  purchase,  he  must  have  done 
everything  required  by  law  to  secure  such 
rieht.  Until  then  no  conttact  right  of  the  ap- 
pucant  is  violated  by  such  legislation.  Camp- 
biav.Wade,  240 

29.  The  vested  prioritv  of  a  mortgagee  is 
beyond  the  power  of  the  mortgagor  or  the 
Legihiature  toereaf  ter  to  disturb.  Toledo,  D, 
dB.KOo,  V.  ffamHton,  905 

80.  A  judgment  for  a  tort  is  not  a  contract 
or  evidence  of  a  contract,  within  the  meaning 
of  the  constitutional  provision  which  forbids  a 
State  passinff  a  law  impairing  the  obligation  of 
contracts,    ^eeland  v.  Witliami,  193 

81.  The  Constitution  of  West  Yiiginia  of 
1872,  in  its  provision  that  the  property  of  a  cit- 
isen  shall  not  be  sold  on  a  juo^ment  for  an  act 
done  durinff  the  late  civil  war,  does  not  violate 
the  obligation  of  a  contract,  where  the  judg- 
ment was  founded  on  m  tort  committed  as  an 
act  of  public  war.  Id, 

82.  The  provision  in  the  statute  that  a  rail- 
road company  organized  thereunder  may 
charge  for  transportation  such  reasonable  rates 
as  may  from  time  to  time  be  fixed  by  the  cor- 
poration or  prescribed  by  law,  and  a  provision 
that  no  company  shall  demand  an  unreasonable 
price,  do  not  constitute  such  a  contract  with  the 
cori>oration  as  to  the  fixing  of  rates  that  the 
Legislature  is  deprived  of  power  to  reguiate 
those  charges.  Minneapoiii  E.  R.(h.^.  Min- 
nesota,  985 

38.  Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the 
State,  provided  the  alteration  does  not  imiNiir 
the  obligation  of  the  contract  Sill  v.  Mer- 
chanti  Mut.  Int.  Co.  994 

84.  A  statute  providing  that  the  liability  of 
a  stockholder  may  be  enforced  by  notice  and 
monition  in  the  action  in  which  jud^ent  is 
rendered  against  the  corporation,  giving  him 
an  opportunity  to  make  defense,  while  under 
the  law  previously  the  remedy  against  him  was 
by  suit  in  equity,— does  not  viofiite  the  obliga- 
tion of  his  contract.  id, 

85.  It  is  entirely  competent  for  the  Legisla- 
ture to  give  the  creditors  of  a  company  a  new 
or  additional  remedy  by  which  the  undertaking 
of  a  stockholder  to  pay  his  subscription  can  t)e 
enforced  in  their  behalf, — such  remedy  not  in- 
creasing the  debtor's  liability.  Id, 

COPYRIGHT. 

1.  Under  U.  8.  Rev.  Stat.  S  4962,  a  person 
cannot  maintain  an  action  at  law  or  In  equity 
for  the  infrinfl;ement  of  his  copyright,  unless 
he  has  given  the  statutory  notice  in  the  several 
copiea  of  every  edition  published  1^  him. 
Th4fmpt<m  v.  Hutbard,  76 

2.  The  purchaser  of  a  copyright  must  com- 
ply with  tiie  statute,  in  the  oopiei  of  every  ed^ 


Uon  published  by  him,  in  order  to  maintain  ao 
action  against  his  vendor  for  an  inf rineement 
of  the  copyright.  It  is  not  enough  that  the 
vendor  has  given  such  notice  in  the  edition  he 
published  while  it  was  his  copyright  Id, 

8.  A  right  of  action  for  infringement  of 
copyright,  as  well  as  the  copyright  itself,  and 
the  means  of  securing  such  right  of  action,  are 
only  those  prescribed  by  Congress.  Id, 

CORPORATIONS. 

I.   FRANCHI6B8;  ChARTEBB. 
n.   CONSOLIDATIOH:  RbOROAKIZATIOH, 

in.  Powers  ahd  Liabilitibs. 
lY.  Stock  aivd  Stockholdbbb. 
y.  DneoLunoB;  Rightb  of  Crbditob8. 

See  also  Banks  ABD  Babkibo,  9-11, 1&-16, 18» 
20,  22;  Cabbiebs,  6;  Cobtraotb.  82,  85; 
Fraud  abd  Fbaudulbbt  Cobvbtabobs. 
1;  JuDGMUBT.  18, 17-19;  Ldotatiob  of 

AonOBS,  1\  MUBICIPAL    COBFOBATIOBS^ 

2;  Taxbs,  18. 

L  FRANCHI8E8;  ChABTBRS. 

1.  The  granting  of  a  corporate  right  or  priv* 
Oege  rests  entirely  in  the  discretion  of  the  State, 
and,  when  granted,  may  be  sccompanied  with 
such  conditions  as  its  Legislature  may  Judge 
most  befitting  to  its  interests  and  policy.  Heme 
Ins.  Oa.  V.  Mw  Fork,  1025 

2.  Exemption  from  future  general  legisla- 
tion, either  by  a  constitutional  provision  or  by 
an  Act  of  the  Legislature,  does  not  exist  unless 
it  is  given  expressly,  or  unless  it  follows  by  an 
implTcadon  equally  clear  with  express  words. 
CJiicago.M.  db  8t.  P.  B.  Co,  v.  Minnesota. 
Minn.  R.  R.  db  W,  Com.  970;  Pennsylvania  R. 
Oo.  T.  Miller,  267 

8.  A  railroad  corporation  takes  its  charter, 
containing  a  providon  as  to  rates,  subject  to  the 
general  law  of  the  State  and  to  such  changes 
as  may  be  made  in  such  general  law,  and  sub- 
ject to  future  constitutional  provisions  and 
future  general  legislation,  in  the  absence  of  anv 
prior  contract  with  it  exempting  it  from  liabiU 
ity  to  such  future  general  legislation.  Chicago, 
M.  A  8t,  P.  E,  Co,  V.  Minnesota,  Minn.  R.  R. 
A  W.  Com.  970 

4.  The  charter  of  the  Minneapolis  A  Cedar 
Valley  Railroad  Company,  §  9,  giving  power 
to  the  directors  of  that  company  to  ma^e  rules 
as  to  rates  of  toll,  does  not  constitute  an  irre- 
pealable  contract  with  that  company  that  it 
shall  have  the  right  for  all  future  time  to  pre- 
scribe its  rates  of  toU,  free  from  all  control  by 
the  Legislature  of  the  State.  Id. 

5.  The  condition  is  implied  in  every  grant  of 
corporate  existence,  that  the  corporation  shall 
be  subject  to  sudi  reafllbnable  re^ulatious,  in 
respect  to  the  general  conduct  of  its  affairs,  aa 
the  Legislature  may  from  time  to  time  prescribe, 
which  do  not  materially  interfere  with  or  ob- 
struct the  substantial  enjoyment  of  the  privi- 
leges the  State  has  granted,  and  serve  only  to 
secure  the  ends  for  which  the  corporation  was 
created.    Bill  v.  Merchants  Mut.  Ins.  Co.   904 

n.   COBSOLIDATIOB;  RbOROABIZATIOB. 

6.  Under  the  Missouri  Act  of  1870  author!^ 
ing  the  consolidation  of  two  or  more  railroad 
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comptofes,  the  filing  with  the  secretary  of  state 
ef  a  lesolution  accepting  the  proWsions  of 
the  Act«  passed  by  a  malon^  rote  of  the  stock- 
holders of  each  oonsondsting  company,  is  a 
matter  between  the  State  and  the  corporation. 
The  State  may  enforce  the  f orfeftare  if  the  con- 
^idation  is  Toid  for  failure  to  file  sachaccept- 
jmce,  bat  a  private  person  cannot.  Leavers 
^warth  OourUn  t.  Chieoifo,  R  L  d  P.  B.  Oo. 

1064 

7.  A  certified  copy  from  the  secretary  of 
-state's  office  of  an  agreement  for  consolidation 
is  conclusive  evidence  of  the  consummation  of 
the  consolidation  of  corporations  in  Missouri, 
in  suits  between  the  consolidated  company  and 
individuals  or  other  corporations.  Hi, 

8.  Where  a  charter  of  a  corporatioo  expires, 
«  majority  of  the  stockholders,  proposing  to 
form  a  new  company,  have  no  right,  as  against 
«  minority,  to  make  an  arbitrary  estimate  of 
the  property  of  the  corporation  to  be  transfer- 
red to  the  new  company,  and*  to  require  the 
minority  to  ^  into  the  new  company,  or  re- 
<%ive  for  their  interest  in  the  property  of  the 
old  company  a  sum  fixed  by  those  who  are  buy- 
ing them  out.    Mason  v.  fewabic  Min.  Co.  524 

m.   POWSBS  AHD  LIABILITIB8. 

9.  Where  a  corporation  Is  incompetent  by  its 
•charter  to  take  atle  to  real  estate,  a  convey- 
jince  to  it  is  not  void,  but  only  voidable,  and 
the  sovereign  alone  can  object.  It  is  valid  un- 
til assailed  in  a  direct  proceeding  institnted  for 
that  purpose.    FritU  v.  Palmer,  817 

10.  A  conveyance  of  Colorado  real  proper^* 
to  a  Missouri  corporation  is  not  void  because  it 
has  not  complied  with  the  requirements  of  the 
Colorado  Constitution  and  laws,  that  a  corpora- 
tion cannot  do  business  in  that  State  without  a 
place  of  business  and  an  agent  in  the  State,  or 
without  filine  a  certificate  designating  such 
place  and  such  agent  Id, 

11.  A  lease  made  by  one  railroad  corporation 
to  another,  neither  of  which  Is  expressly  au- 
thorized by  law  to  enter  into  the  lease,  is  ultra 
frirei  and  void.  PitUburgh,  O.dJSt.LRCo. 
■r.  Keokuk  A  KB.  Co.  157 

12.  A  contract  made  by  a  corporation,  which 
is  unlawful  and  void  because  beyond  the  scope 
•of  its  corporate  powers,  does  not,  bv  being  car- 
ried into  execution,  become  lawful  and  valid; 
but  the  proper  remedy  of  the  party  aggrieved 
is  by  disaffirming  the  contract  and  suing  to 
recover,  as  on  a  quantum  meruit^  the  value  of 
what  the  defendant  has  actually  received  the 
benefit  of.  Lk 

18.  Where  the  charter  of  a  railroad  corpora- 
^on,  or  the  general  laws  applicable  to  it,  mani- 
fest the  intention  of  the  Legislature,  for  the 
purpose  of  securing  a  continuous  line  of  trans- 
portation of  which  its  road  forms  part,  to  con- 
zer  upon  it  the  power  of  making  contracts  with 
-other  railroad  or  steamboat  corporations  to  pro- 
-mote  that  end,  such  contracts  are  not  ultra  vires. 

Id. 

14.  A  bridge  over  a  river,  the  principal  pur- 
pose and  use  of  which  is  for  the  passage  of 
railroad  trains,  is  a  railroad,  and  the  bridj^e 
•company  is  a  railroad  company,  withio  the 
meaning  of  statutes  authorizing  a  raiiroad  to 
4nake  contracts  with  other  railroad  companies 
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for  the  purpose  of  securing  a  oontinuoas  line 
for  transportation.  H, 

15.  When  the  president  of  a  corporation  ex- 
ecutes in  its  behw,  and  within  the  scope  of  its 
charter,  a  contract  which  requires  the  concur- 
rence of  the  board  of  directors,  and  the  board, 
knowing  that  he  has  done  so,  does  not  dissent 
within  a  reasonable  time,  it  will  be  presumed 
to  have  ratified  hia  act  Id. 

l<r.  When  a  contract  is  made  by  any  agent 
of  a  corporation  in  its  behalf  and  for  a  purpose 
authorized  by  its  charter,  and  the  corporation  re- 
ceives the  benefit  of  the  contract  without  ob- 
jection, it  may  be  presumed  to  have  authorized 
or  ratified  the  contract  of  its  agent  Id. 

17.  Where  one  railroad  company  leased  and 
surrendered  all  its  property  to  another  raUroad 
company  for  the  purpose  of  procuring  money 
to  pay  liens  thereon,  and  the  lessee  covenanted 
in  effect  to  pay  and  discharge  all  judgment 
liens  founded  on  existing  claims,  and  to  return 
the  demised  property  to  the  lessor  at  the  end 
of  the  lease,  and  the  lessee  also  received  pro- 
ceeds of  the  bonds  secured  by  a  trust  deea  on 
the  property,  the  owner  of  judgments  against 
the  lessor  is  entitled  to  a  decree  requiring  the 
lessee  to  pay  the  amount  of  such  judgments. 
Chicago,  M.  SBi.P.R  Co.  v.  Ch&ago  Third 
Nat.  Bank,  900 

IV.  Stock  ahd  SrocitHOLDKBa. 

18.  Where  by  general  law  a  lien  is  given  to 
a  corporation  upon  its  stock  for  the  indebted- 
ness of  the  stockholder,  it  is  v^d  and  en- 
forceable against  all  the  world.  Hammond  v. 
Hutingi,  990 

19.  The  lien  of  a  corporation  on  its  stock 
may  be  waived,  but  mere  ignorance  on  the  part 
of  the  purchaser  of  the  fact  of  the  existence  of 
the  lien  does  not  destroy  it  It  constitutes  no 
waiver  on  the  part  of  the  corporation.         Id 

20.  It  is  unnecessary  to  enter  upon  the  cer 
tificate  of  stock  any  statement  of  the  limitations 
and  burdens  which  the  law  casts  upon  all  such 
paper;  and  the  omission  to  state  such  limita- 
tions upon  the  &ce  of  the  paper  is  not  a  waiver 
by  the  corporation  of  the  l^nefita  thereof.    Id. 

21.  YRierever  paper  of  a  nature  similar  to 
corporate  stock  is  issued,  under  authority 
granted  by  general  statute,  whoever  deals  with 
that  paper  is  charged  with  notice  of  all  limita- 
tions and  burdens  attached  to  it  by  such  stat- 
ute, whether  the  party  lives  in  or  out  of  the 
State.  Id. 

22.  A  corporation  has  no  le^  capacity  to 
release  an  original  subscriber  to  its  capital  stock 
from  payment  of  it,  in  whole  or  in  any  part 
Morgan  v.  Struthers,  182 

28.  A  subscriber  to  stock  of  a  corporation 
has  a  right  to  make  any  arrangement  for  the 
security  of  his  shares,  provided  he  does  not 
lessen  the  amount  of  his  subscription,  which 
constitutes  part  of  the  trust  fund  io  which  all 
the  subscribers  have  an  equal  interest         Id. 

24.  As  against  the  receiver  of  an  insolvent 
corporation,  the  owner  of  preferred  stock,  who, 
as  director  and  general  agent  of  the  corpora- 
tion, was  active  in  passing  the  resolution  au- 
thorizing the  issue  of  the  stock  and  inducing 
others  to  take  it.  and  who  has  voluntarily  sub- 
8crU>ed  and  paid  for  it  and  received  his  certifi- 
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cate  toereto,  cannot,  after  holding  it  oyer  two 
yean  and  TOtlng  on  it,  recover  back  the  money 
paid  by  him  for  it  from  the  effects  of  the  in- 
flolYcnt  corporation  on  tiie  ground  that  the  cor- 
poration hml  no  power  to  issue  preferred  stock. 
Bamigan  ▼.  Bard,  982 

25.  In  a  joint-stock  corporation,  each  stock- 
holder, whether  by  purchase  or  original  sub- 
scription, has  the  right,  unless  restrained  by 
the  charter  or  articles  of  association,  to  sell  and 
transfer  his  shares,  and,  by  transferring  them, 
introduce  others  in  his  stead.  Morgan  v.  8tru- 
then,  182 

26.  A  married  woman  has  the  legal  capacity 
to  receive  a  transfer  of  stock  in  moneyed  cor- 
porations, Uioueh  the  consideration  may  have 
proceeded  whoUy  from  the  husband.  Key^er 
V.  HiU,  581 

27.  Those  holding  a  majority  of  the  stock 
cannnot  place  a  value  upon  it  at  which  a  dis- 
senting minority  must  sell,  or  do  something 
else  which  they  think  against  their  interest,  any 
more  than  those  holding  a  minority  of  the  stock 
can  do  it.    Mason  v.  PewcUnc  Min.  Co,       524 

28.  The  provision  in  a  company's  charter, 
that  "the  balance  due  on  each  share  shall  be 
subject  to  the  call  of  the  directors,"  does  not 
give  a  stockholder  the  right,  as  between  him- 
self and  the  company,  or  as  between  him  and 
the  company's  cieditors,  to  withhold  payment 
of  the  balance  due  from  him  until  the  necessi- 
ties of  the  company  require  payment  in  full 
for  the  shares  subscribed.  HiU  v.  Merchants 
Mut.  Ins.  Co.  994 

29.  Where  shares  of  capital  stock  are  voted 
to  a  director  as  a  bonus,  he  is  subject  to  the 

,  liabilities  of  a  shareholder  who  has  taken  stock 
but  has  not  paid  for  the  same,  although  there 
is  a  contract  between  him  and  the  company 
that  such  stock  shall  not  be  assessable.  Wash- 
bwm  ▼.  Qreen,  616 

80.  A  stockholder  is  so  far  an  integral  part  of 
the  corporation  that,  in  view  of  the  law,  he  is 
privy  to  proceedings  touching  the  body  of 
which  he  IS  a  memMr.  Hawkins  ▼.  Qlenn,  184 

81.  When  stock  Ib  subscribed  to  be  paid  upon 
call  of  the  company,  and  the  company  refuses 
or  neglects  to  make  the  call,  a  court  of  equity 
may  itself  make  the  call,  if  the  interests  of  the 
<areaitor8  require  it  Id, 

82.  When  a  creditor  has  exhausted  his  legal 
remedies  against  a  corporation  which  fails  to 
make  an  assessment,  he  may,  bv  bill  in  equity 
or  other  appropriate  means,  subiect  such  sub- 
scriptions to  the  satisfaction  of  his  judgment. 

Id. 

88.  By  the  Code  of  Virginia  of  1860,  a  per- 
4M>n  in  whose  name  shares  of  stock  stand  on  the 
books  of  the  company  ^hall  be  deemed  the 
owner  thereof  as  it  regards  the  company;  and 
if  the  money  which  any  stockholder  has  to  pay 
upon  his  shares  be  not  paid  as  required,  the 
same,  with  interest  thereon  from  the  date  of 
the  call,  may  be  recovered.  Id, 

84.  A  certificate  of  stock  is  not  negotiable 
•either  in  form  or  character;  and  whoever  takes 
it  does. so  subject  to  its  equities  and  burdens 
like  every  non-negotiable  paper;  and,  thoufrh 
ignorant  of  such  equities  and  burdens,  his  ig- 
norance does  not  relieve  the  paper  therefrom. 


or  enable  him  to  hold  h  discbaiged  tberefronDu 
HamfMmd  v.  Hastings,  960 

y.  DiBflOLTmoH;  Ri0HTB  of  OBBmTOBa. 

85.  Where  a  corporation  becomes  insolvent, 
its  capital  stock  is  a  trust  fund  for  the  payment 
of  its  debts;  and  if  not  paid  in  full,  a  court  of 
equity  can  require  it  to  be  paid  up.  Was/ibum 
V.  Often,  516 

86.  A  suit  against  an  Insolvent  corporation 
to  subject  its  property  to  the  payment  of  its 
debts,  and  to  remove  a  lien  on  it  created  by  a 
trust  deed  and  chattel  mortgas^,  is  one  within 
the  Act  of  March  8, 1875,  authorizing  an  order 
to  bring  in  an  absent  defendant  in  a  suit  to  re- 
move a  lien,  etc.,  upon  property  within  the 
jurisdiction.  MeUen  ▼.  lioline  Malleable  Iron 
Works,  178 

87.  When  a  corporation  becomes  insolvent, 
it  is  so  far  civtily  dead  that  its  property  mav  be 
administered  as  a  trust  fund  for  the  benefit  of 
its  stockholders  and  creditors.  Id, 

88.  Where  directors  of  a  corporation  conduct 
its  business  after  its  dissolution  without  any 
attempt  to  wind  it  up,  and  assess  its  stock,  and 
collect  the  assessments,  they  must,  in  a  pro- 
ceeding to  wind  up  the  affaus  of  the  corpora- 
tion, to  pay  its  debts,  and  to  realize  its  assets 
and  distribute  them  among  its  shareholders, 
account  for  the  proceeds  of  the  business  done 
since  ita  dissolution.  Mason  v.  Petoabic  Min, 
Co,  524 

89.  The  rights  of  the  stockholders  in  regard 
to  |he  assets  of  an  expiring  corporation  are,  in 
the  absence  of  an  agreement  to  the  contrary, 
to  have  the  property  converted  into  money  and 
its  value  ascertained  by  a  sale,  even  though  a 
sale  is  not  necessary  to  the  payment  of  debts. 

Jd. 

40.  A  corporation  in  debt  cannot  transfer  its 
entire  property  by  lease,  so  as  to  prevent  the 
application  of  the  property  to  the  satisfaction 
of  its  debts.  Chicago,  M.  d8t,  P,  B.  Co.  v. 
Chicago  Third  Nat,  Bank,  900 

41.  The  properties  of  a  corporation  consti- 
tute a  trust  fund  for  the  payment  of  its  debts; 
and  when  there  is  a  misappropriation  of  the 
funds  of  a  corporation,  equity,  on  behalf  of 
the  creditors  of  such  corporation,  will  foUow 
the  funds  so  diverted.  Id. 

couirrnBS. 

1.  A  county  la  a  corporation  created  by  and 
with  such  powers  as  are  given  to  it  bv  the 
State,  and  is  not  within  the  11th  Amendment 
of  the  Federal  Constitution,  restricting  the  ju- 
risdiction over  suits  against  States,  and  may  be 
sued  in  the  United  States  circuit  oourt  Ztn- 
eoln  County  v.  Luning,  766 

2.  Nev.  Gen.  Stat.  §S  1950,  1964-1966,  re- 
quiring presentation  of  claims  against  counties, 
have  application  only  to  unliquidated  claims 
and  accounts,  and  do  not  apply  to  bonds  and 
coupons.  Id, 

8.  The  debts  of  a  county  contracted  during 
a  valid  organization  remain  the  obligations  of 
the  county,  although  for  a  time  the  organiza- 
tion be  abandoned  and  there  be  no  ofiScers  to 
be  reached  by  the  process  of  the  courts. 
Comanche  County  v.  Lewis,  604 
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4.  Ample  power  Is  delegated  by  the  CoDStitu- 
tion  of  ELaDsas  to  the  Le^lature  of  that  State 
to  organize  a  ooanty  in  any  manner  it  sees  fit, 
and  to  validate  by  recognition  any  organiza- 
tion already  existing,  no  matter  how  fraudu- 
lent the  proceedings  therefor  have  been.  Co- 
manche  OautUy  v.  Zetoii,  604 

5.  A  county  In  Missouri  authorized  by  law 
to  levy  a  tax  of  50  cents  on  every  $100  of  valu- 
ation cannot  include  as  part  thereof  ^  cents 
on  $100,  levied  bv  the  township  boards  for 
township  and  bridge  purposes,  but  can  be 
compelled  to  levy  an  additional  tax  of  20  cents 
on  $100,  to  pay  the  balance  of  a  judgment  on 
bonds  and  other  county  debts  pro  rata.  Maeon 
County  Ot.  t.  United  States,  Buidekoper,    914 

6.  Under  the  Missouri  law  authorizing  a 
county  to  subscribe  to  stock  of  the  Missouri  A 
Mississippi  Railroad  Company,  and  issue  bonds 
therefor,  and  levy  a  tax  of  ^  of  1  per  cent  to  pay 
the  same, after  applying  saiQ  tax  to  the  payment 
of  a  judgment  on  interest  coupons  of  said 
bonds,  the  balance  due  on  such  judgment  is  a 
liability  of  the  countj  to  be  paid  out  of  its 
general  funda.  H. 

COURTS. 

L  In  General. 

II.  Federal  Courts. 

a.  Jurisdiction, 

b.  FraeUee,  ^ 

UL  Conflict  of  Authoritt,  Relation  of 
State  to  Federal. 

IV.  Rules  of  Decision;  Stars  Decisis.' 

See  also  Admiralty;  Appeal  and  Error, 
59;  Bankruptct,  4;  Banks  and  Bank- 
ing, 7;  Carriers,  6;  Executors  and 
Administrators,  6;  Infants.  7;  Injuno- 
TTON,  1;  Trial,  2;  Witnesses,  8. 

L  In  General. 

1.  A  State  has  power  by  statute  to  proyfde 
for  the  adjudication  of  titles  to  real  estate  with- 
in its  limits,  as  against  nonresidents  who  are 
brougb  t  into  court  only  by  publication.  Arndt 
▼.  Qriggs,  918 

2.  A  court,  in  a  case  that  does  not  involve 
the  private  rights  of  litigants^  cannot  be  re- 
quired to  determine  whether  or  not  particular 
bodies  of  persons  constituted  a  lawful  legisla- 
tive assembly.     Clough  t.  Curtis,  945 

8.  The  Supreme  Court  of  Idaho  Territory 
has  original  jurisdiction  to  issue  writs  of  man- 
date, review,  prohibition,  habeas  corpus,  and 
all  writs  necessary  to  the  exercise  of  its  appel- 
late jurisdiction.  Id. 

4.  The  District  Court  of  the  Territory  of 
Idaho  has  jurisdiction  of  the  offense  charged 
in  an  indictment  for  a  conspiracy  by  defendant 
and  others  to  pervert  and  obstruct  the  laws  of 
the  Territory  by  unlawfully  procuring  them- 
selves to  be  registered  as  voters  while  members 
of  the  Mormon  Church.    Davis  v.  Season,  687 

U.  Federal  Courtb^ 

a.  Jurisdiction, 

6.  A  suit  cannot  properly  be  dismissed  by  a 
circuit  court  of  the  United  States,  as  not  in- 
volving a  controversy  within  the  jurisdiction 
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of  the  court,  unless  the  facts,  when  made  to 
appear  on  the  record,  create  a  legal  certainty 
of  that  conclusion.    Deputron  t.  Young,    9iS& 

6.  Prior  to  July  12,  1882,  suits  might  be 
brou^t  by  or  against  national  banks  In  the 
circuit  courts  of  the  United  States  in  the  dis- 
trict where  the  banks  were  located,  but  by  the 
Act  of  that  date  the  jurisdiction  for  suits  there- 
after brought  by  or  against  national  banks,  ex- 
cept suits  between  them  and  the  United  States 
or  its  officers  and  agents,  must  be  the  same  as- 
the  jurisdiction  for  suits  by  or  against  banks 
not  organized  under  any  law  of  the  United 
States.  22  Stat.  162,  168,  chap.  290,  ' 
Whittomore  t.  Amoskeag  Ifat,  Bank, 
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7.  No  broader  Jurisdiction  as  to  the  subieci 
matter  is  given  by  the  Act  of  March  8,  1887.. 
relating  to  suits  against  the  United  States,  to 
the  circuit  and  district  courts  than  that  which 
is  given  to  the  Court  of  Claims.  United 
States  T.  Jones,  90;  Uhited  States  v.  Drew,   98 

8.  The  question  of  the  true  construction  of 
a  will  depends  wholly  upon  general  rules  of 
law  and  upon  the  local  statutes,  and  in  no  de- 
gree upon  the  Constitution,  laws,  or  treaties  of 
the  United  States.    QUes  v.  Little,  1062 

9.  An  action  on  a  marshal's  bond,  aj^nst 
him  and  his  sureties,  for  wrongful  taking  of 
goods  of  plaintiff  under  an  attachment  issued 
out  of  the  circuit  court  of  the  United  States, 
arises  under  the  laws  of  the  United  States,  and 
is  therefore  within  the  Jurisdiction  of  the  cir- 
cuit court,  without  any  averment  of  citizenship 
of  the  parties.    Bachraek  r.  Norton,  Vtl 

10.  If  there  are  several  coplaintiffs  in  a 
United  States  circuit  co\irt,  each  plaintiff  must  , 
be  competent  to  sue,  and  if  there  are  several  co- 
defendants,  each  defendant  must  be  liable  to 
be  sued,  or  the  jurisdiction  cannot  be  enter- 
tained.   Smith  V.  Lyon,  635 

11.  Where  it  appears  by  the  record  that  the 
plaintiff  is  describe  as  a  citizen  of  the  State  of 
Nevada,  and  the  defendant  as  a  citizen  of  the 
State  of  California,  this  is  sufficient  to  give 
jurisdiction  of  the  parties  to  the  circuit  court. 
Terry  v.  Sliaron,  94 

12.  Where  the  plaintiff  is  a  citizen  and  in- 
habitant of  Nebraska,  and  the  defendant  is  a 
citizen  and  resident  of  Illinois,  the  latter  may 
be  sued  by  the  former  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Nebraska. 
HeCormick  Harvest.  Mack.  Co.  ▼.  Walthers,  838 

18.  Where,  in  an  action  by  a  stockholder  of 
a  national  bank  in  behalf  of  himself  and  such 
stockholders  as  might  join  therein,  against  the 
bank  and  its  directors,  all  the  parties  are  citi- 
zens of  the  District  of  New  Hampshire,  and  ; 
the  bank  is  located  therein,  the  circuit  court 
for  that  district  has  no  iurisdictioa.  Whitte- 
more  v.  Amoskeag  Nat,  Bank,  1002 

14.  Under  the  Act  of  Congress  approved 
March  8,  1887  (24  Stat  652),  as  amended  by 
the  Act  of  Aug.  18, 1888  (25  Stat.  438),  citizens 
of  different  States  cannot  unite  as  plaintiffs  in 
a  suit  in  a  United  States  circuit  court  in  a  State 
of  which  onlv  one  of  them  is  a  citizen,  where 
jurisdiction  depends  on  citizenship.  Smith  v. 
Lyon,  685 

15.  An  enlargement  of  equitable  rights  by 
state  statute  may  be  administered  by  the  dr- 
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•edit  courts  of  the  Unitod  States,  as  well  as  by 
the  courtsof  the  State.     OamUejf  ▼.  Olark,  900 

16.  IJDder  the  Act  of  Ck>iigre88  o|  March  8, 
1887,  §  1  (24  Stat  553),  as  corrected  by  the  Act 
of  Aae.  18, 1888  (25  Stat.  488),  to  amend  the 
Act  of  March  8, 1875,  where  Uie  Jurisdiction 
of  the  circuit  court  is  founded  upon  any  of  the 
•causes  mentioned  in  this  section,  except  the 
•citizenship  of  the  parties,  suit  must  be  brought 
in  the  district  of  which  the  defendant  ii  an  in- 
habitant. But  where  the  jurisdiction  of  such 
•court  is  founded  solely  upon  the  fact  Uiat  the 
parties  are  citizens  of  difcerent  States,  the  suit 
may  be  brought  in  the  district  in  which  either 
the  plaintiff  or  the  defendant  resides.  MrCoT' 
-miek  harvett  Maeh.  Oo.  ▼.  WaWun,  688 

t.  Piraetic$. 

19ee  also  TbuIi,  8;  Witnbssbs,  H 

17.  Remedies  in  the  courts  of  the  United 
States  are  at  conmion  law  or  in  equity,  aocoid- 
ing  to  the  essential  character  of  the  case,  un- 
controlled in  that  particular  by  the  practice  of 
the  state  courts.    OomUey  ▼.  Clark,  909 

18.  As  to  the  sufficient  and  scope  of  plead- 
ings and  the  form  and  effect  of  verdicts  in  ac- 
tions at  law,  the  circuit  courts  of  the  United 
8  ates  are  goyemed  by  the  practice  of  the  courts 
of  the  State  in  which  they  are  held.  QUnn  v, 
Sumner,  801 

19.  Courts  of  the  United  States  sie  inde- 
pendent of  any  statute  or  practice  prevailing 
ui  courts  of  the  State  where  the  trial  \b  had,  in 
regard  to  motions  for  a  new  trial  and  bills  of 
exceptions.  Miuouri  P.  E,  Oo,  ▼.  Ohieago  db 
A.  A  Co.  809 

20.  In  Indiana,  the  assignee  of  part  of  a  con- 
tract may  sue  thereon  Jointly  with  his  sssignor, 
or  may  maintain  an  action  alone  if  no  objec- 
tion is  taken  by  demurrer  or  answer  to  the 
nonjoinder  of  the  assignor.  This  rule  governs 
the  practice  and  pleadings  in  actions  at  law  in 
the  federal  courts  held  within  that  State. 
DOawa/re  County  v.  DiOold  8(tf4  S  Look  Co. 

874 

81.  A  federal  court  can  acquire  Jurisdiction 
to  quiet  title  by  constructive  service  a^iinst 
nonresident  defendants  by  publication,  where 
the  statutes  of  the  State  provide  for  and  allow 
•uch  mode  of  service  in  such  cases.  Amdt  v. 
Origgn,  918 

in.  Cohfliot  of  Authobitt;  Rel^tiov  of 
Statb  to  Fedbbal. 

82.  The  Jurisdiction  of  a  court  of  the  United 
States,  once  obtained  over  pro|)erty  by  being 
brought  within  its  custody,  continues  until  the 
purpose  of  the  seizure  6  accomplished,  and 
cannot  be  impaired  or  affected  by  any  legisla- 
tion of  the  State,  or  by  any  proceedings  subse- 
ouently  commenced  in  a  state  court  lUo 
Grande  R.  Co.  ▼.  Vinei,  400 

28.  When  property  is  seized  to  satisfy  a 
money  Judgment  of  the  United  States  court  it 
is  appropriated  to  pay  that  Judgment,  and  the 
court  cannot  surrender  its  lurisdiction  over  the 
property  until  it  is  spplied  to  that  Judgment, 
or  that  Judgment  is  otherwise  satisfied.  Only 
the  part  remaining  after  such  appropriation 
goes,  upon  the  death  of  the  debtor,  into  the 
probate  court  as  his  assets.  BL 


24.  Although  the  Act  under  which  bonds 
were  issued  provides  for  litigation  concerning 
the  same,  and  names  a  court  of  the  State  in 
which  such  litigation  can  be  had,  such  Jurisdic- 
tion is  not  exclusive  and  does  not  prevent  suit 
in  the  circuit  court.  Lincoln  County  v.  Lun- 
ing»  766 

85.  Perlury  committed  in  testifying  before  a 
notaiT  public  under  authority  of  Congress  is 
an  offense  against  the  United  States  and  with- 
in the  exclusive  Jurisdiction  of  its  courts,  and 
cannot  be  punished  in  the  courts  of  the  State. 
Thomas  Y.  Lon^t  949 

86.  Where  the  president  and  cashier  of  a 
national  bank  forged  a  promissory  note,  and 
entered  it  upon  the  books  of  the  benk,  for  the 
purpose  of  sustaining  false  entries  in  the  books 
and  in  order  to  deceive  the  United  States  bank 
exsminer,  they  may  be  tried  and  convicted  of 
the  forgery  of  the  note  in  the  state  court,  al- 
though the  offense  of  making  such  fidse  entries 
is  one  against  the  United  States,  of  which  its 
courts  have  exclusive  cognizance.  Croa  v. 
North  OaroUna,  287 

27.  The  same  act  or  series  of  acts  may  con- 
stitute an  offense  equally  against  the  United 
States  and  the  State,  subjecting  the  gaUtj  party 
to  punishment  under  the  laws  of  eaich  govern- 
ment. Id. 

28.  The  mode  which  a  State  may  deem  fit 
to  adopt  in  fixing  the  amount  for  any  year 
which  it  will  exact  for  a  corporate  franchise 
is  not  the  subject  of  Judicial  mquirv  in  a  fed- 
eral tribunal    Boms  Ins,  Co.  ▼•  JSlow  York, 
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29.  Upon  the  construction  of  the  Constitu- 
tion and  laws  of  a  State,  the  Supreme  Co\ut  of 
the  United  States,  as  a  general  rule,  follows  the 
decisions  of  her  highest  court,  unless  they 
conflict  with  or  impaur  the  efficacy  of  some  pro- 
vision of  the  Federal  Constitution,  or  of  a  fed- 
eral statute,  or  a  rule  of  general  commendai 
law.     Oormlsy  v.  Clark,  909;  Bieh  v.  Ments, 

1074 

80.  The  Supreme  Court  of  the  United  States 
follows  the  construction  of  a  state  statute  by 
the  highest  court  of  the  State,  which  is  a  rule 
of  property  in  that  State.  Bacon  v.  North- 
western  Mut.  L.  Ins.  Co.  128 

81.  Substantially  conclusive  effect  is  given 
to  state  decisions  upon  the  construction  of  state 
statutes,  as  affecting  title  to  real  estate  within 
the  State.    Qormley  v.  Clark,  909 

82.  The  United  States  Supreme  Court  must 
accept  as  conclusive  the  construction  of  the 
statute  of  a  State  by  its  highest  court.  Louis- 
ville. If.  0.  dt,  T.  B.  Co.  V.  Mississippi,      784 

88.  The  decision  of  the  highest  court  of  a 
State  deciding  that  a  statute  of  the  State  is  a 
general  law  is  conclusive  on  federal  courts 
and  all  others.    Hammond  v.  Hastings,      960 

84.  Where  the  supreme  court  of  a  State  has 
held  that  a  statute  of  the  State  does  not  con- 
travene the  State  Constitution,  the  United 
States  Supreme  Court  will  follow  such  deci- 
sion.   Lincoln  County  v.  Luning,  766 

85.  The  United  States  Supreme  Court  is 
bound  by  the  decision  of  the  (Jourt  of  Appeals 
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of  the  State  of  New  York  as  to  compliance 
with  the  state  statute  in  relation  to  taxes,  form 
of  assessment,  and  oath  of  assessors.  Palmer 
T.  MeMahon,  772 

80.  In  controrersies  arising  under  the  Stat- 
ute of  EUzabeth  against  fraudulent  conrey- 
anoes,  involving,  as  they  do,  the  rights  of 
creditors  locally  and  a  rule  of  property,  the 
United  States  Supreme  Court  accepts  the  con- 
clusions of  the  highest  judicial  tribunal  of  the 
State  as  controlling.    PeUn  v.  Bain,  696 

87.  Although  the  decisions  of  the  land  de- 
partment on  matters  of  law  are  not  binding  on 
the  courts,  yet  on  questions  relating  to  the 
public  lands  they  are  entitled  to  great  respect 
EoiUngi  S  D.  B.  Oo.  v.  Whitney,  868 

88.  The  principle  of  §(are  deeieii  applies 
where  a  paity,  instead  of  prosecuting  a  second 
appeal,  attempts  by  a  bill  of  review,  or  by  a 
new  bill  in  the  nature  of  a  bill  of  review,  to 
reach  errors  apparent  upon  the  face  of  the 
record.    Kingwury  v.  Buekner,  IHl 

COVENANT.    See  also  Estopfbl,  % 

1.  The  introduction  into  a  deed  of  an  express 
covenant  of  warranty  has  the  effect  to  deny  to 
the  purchaser  the  benefit  of  the  statutory  cove- 
nant of  seisin  under  the  laws  of  Mexico. 
DougloMY,  Lewii,  58 

2.  The  covenant  of  warranty,  and  that  of 
seisin  or  of  right  to  convev,  are  not  eq^uivalent 
covenants.  Defect  of  title  will  sustam  an  ac- 
tion upon  the  latter,  while  disturbance  of  pos- 
session is  requisite  to  recovery  upon  the  former. 

Id, 

CRIMINAL  X.AW. 

1.  Only  one  indictment  and  conviction  of 
the  crime  of  imlawf  ul  cohabitation,  under  the 
Act  of  1882,  can  be  had  for  the  time  preced- 
ing the  finding  of  the  indictment;  the  crime  is 
a  continuous  one,  and  is  but  a  single  crime  un- 
til prosecuted.     Be  Nieleen,  118 

2.  The  conviction  of  a  person  of  the  crime 
of  unlawful  cohabitation  is  a  bar  to  his  subse- 
quent prosecution  for  the  crime  of  adultery 
committed  durinji^  the  same  period,  where  the 
adulterv  charged  m  the  second  indictment  was 
an  inciaent  and  a  part  of  the  unlawful  cohabi- 
tation for  which  he  had  been  convicted.      Id, 

CUSTODY  OF  LAW.    See  Coubtb,  82. 

CUSTOM    AND      USAGE.     See    Bvi- 

DEUCE,   17. 

DAMAGES*    See  also  CoHTRACTfi,  9,  10. 

1.  The  damage  to  be  recovered  must  always 
be  the  natural  and  proximate  consequence  of 
the  act  complained  of.  Those  results  are  prox- 
imate which  the  wrongdoer,  from  his  position, 
must  have  contempla^  as  the  probable  con- 
sequence of  his  fraud.    Bmith  v.  BoUee,      279 

2.  Kental  pain  or  distress  is  a  proper  element 
in  estimating  damai^es  for  personal  injuries. 
Kennon  v.  Oiltner,  110 

8.  In  an  action  for  damages  for  false  and 
fraudulent  representations  in  the  sale  of  stock, 
the  measure  of  damages  is  not  the  difference 
between  the  contract  price  and  the  market 
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value  if  the  propertv  was  as  represented  to  bet. 
Defendant  is  bouna  to  make  good  the  loss  sus- 
tained, such  as  the  moneys  that  plaintiff  has 
paid  out,  and  interest,  and  any  other  outlay 
legitimately  attributable  to  defendant's  fraudu- 
lent conduct:  but  this  liability  does  not  include 
the  expected  fruits  of  an  unrealized  specula- 
tion.   SmitA  V.  BoOei,  279 

4.  Where  a  school  district  purchased  a  piece 
of  land  from  a  person  in  possession  having  a 
squatter  title,  with  knowledge  by  it  of  the  is- 
suance of  a  United  States  patent  therefor,  but 
under  the  advice  of  counsel  and  with  the  be- 
lief that  the  squatter  title  was  the  better  title, 
and  erected  a  school  house  thereon,  in  subse- 
quent proceedings  to  condemn  the  land  at 
against  the  holder  of  the  United  States  patent, 
who  is  the  true  owner,  the  school  district  is 
only  obliged  to  pay  such  owner  the  value  of 
the  land  without  the  school  house,  although  it 
was  notified  before  the  erection  of  the  8<mool 
house  that  it  would  erect  it  at  its  peril  Searl 
▼.  Sehod  Diet.  If0.  t,  740 

5.  The  law  of  Colorado,  that  'in  estimating 
the  value  of  all  property  actually  taken,  the 
true  and  actual  value  thereof  at  the  time  of 
the  appraisement  shall  be  awarded,"  means  the 
value  of  the  owner's  real  interest.  Id. 

6.  Where  a  patentee  grsnted  no  licenses, 
and  had  no  established  ficense  fee,  but  sup- 
plied the  demand  himself,  and  was  able  to  do 
so,  an  enforced  reduction  of  price  is  a  proper 
item  of  damages  for  infringement,  if  proved 
by  satisfactory  evidence.    &e»eh  v.  Qrdff,  l&l 

7.  The  payment  of  a  sum  in  settlement  of  a 
claim  for  an  alleged  infringement  of  a  patent 
cannot  he  taken  as  a  standard  to  measure  the 
value  of  the  improvements  patented,  in  deter- 
mining the  damages  sustained  by  the  owner  of 
the  patent  in  other  cases  of  infrmgement.    Id. 

8.  Where  the  evidence  did  not  show  that  the 
reduction  in  prices  of  patented  articles  sus- 
tained bv  the  plaintiff  was  solely  due  to  the 
acts  of  uie  defendant,  or  to  what  extent  it  was 
due  to  such  acts,  damages  for  infringement 
cannot  be  awarded  on  such  alleged  reduction. 
Comdy  v.  Marekwald,  117 

9.  In  an  action  for  infringement  of  a  patent* 
where  there  is  in  the  evidence  no  basis  for  a 
computation  of  the  damages,  only  nominal 
damages  can  be  given.  Id, 

10.  Those  who  take  a  conveyance  and  go 
into  possession  in  entire  ignorance  of  any  de- 
fect m  their  title,  though  technically  possessors 
in  bad  faith  because,  by  proper  inquiry,  they 
might  have  discovert  the  defect,  are  not  to  be 
placed  on  the  same  level  with  knavish  and 
fraudulent  possessors  who,  without  any  title, 
pertinaciously  keep  the  true  and  known  owner 
out  of  possession.    UTew  Orleane  v.  Ohrietmat,  99 

11.  The  rule  that  a  possessor  in  bed  faith  ia 
boimd  to  respond  for  aU  that  the  property  pos- 
sessed can  be  made  to  produce  does  not  require 
him  to  change  the  state  of  the  property, — as,  to 
change  wild  land  to  cultivated.  BL 

12.  By  the  law  of  Louisiana  a  person  evicted 
from  property  conveyed  to  him  with  warranty 
may  recover  from  his  warrantor,  not  only  the 

Erice,  but  also  the  rents  and  revenues  whidi  he 
I  bound  to  respond  for  to  the  true  owner.    Id. 

181, 182»  188, 184  U.  S. 
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18.  The  clftlms  of  Mrs.  Gaines  agaiiwt  the 
dtj  of  New  Orleans  are  sustained  for  the  rents 
and  revenues  of  improved  property  while  in 
the  hands  of  the  grantees  of  the  city,  said 
property  having  heen  recovered  by  her  from 
saia  grantees;  out  her  claims  for  rents  and 
revenues  of  unimproved  lands  are  disallowed, 
no  rents  or  revenues  having  been  actually  de- 
rived from  them.  M, 

DEDICATIOH. 

1.  Mere  knowMge  and  nonaction  or  failure 
to  assert  one's  rights  are  not  conclusive  evi- 
dence of  dedication,  for  they  may  be  rebutted; 
and  the  party  is  always  allowed  to  show  facts 
and  drcurostances  to  overcome  such  presump- 
tion.   McKey  V.  Hyde  P&rk,  860 

2.  In  Illinois,  a  dedication  of  a  street  or 
hifrhway  may  be  inferred  from  a  lonr  and 
uninterruptea  user  by  the  public,  with  the 
knowledge  and  consent  of  the  owner.  JSt 

DEED. 

].  The  words  of  a  deed  are  to  be  taken  most 
strongly  against  the  party  using  them;  but 
statutes  relating  thereto,  in  derogation  of  com- 
mon law,  are  to  be  construed  smctly.  J)(mg- 
Um  v.  Letoit.  •      6iB 

9.  Where  a  plat  is  referred  to  in  a  deed  as 
containing  a  description  of  land,  the  courses, 
distances,  and  other  particulars  appearing  up- 
on the  plat  are  to  be  as  much  regarded,  m 
ascertaining  the  true  description  of  the  land 
and  the  intent  of  the  parties,  as  if  Ibey  had 
been  expressly  enumerated  in  the  deed.  Jef- 
feris  ▼.  JBoit  Omaha  Land  Co.  872 

DEFINinOirS.    See  Pitbuo  Lahds,  U; 
Sbt-Ofp  and  OoTmTEBCLAnc,  2;  Watbbs 

AND  WATBROOUBSBS,  4. 

DEPOSITIONS.    See  also  Witnemm,  5. 

Testimony  taken  in  a  contested  election  case 
by  deposition  before  a  notary  public  stands  on 
the  same  ground  as  if  taken  before  a  judge 
•r  officer  of  the  United  States.  TFumat  v. 
I/mey,  049 

DIPLOMATIC  AND  CONSULAR  OF- 
FICEBS. 

1.  By  U.  S.  Ber.  Stat  fi  KTTS,  as  amended 
by  the  Act  of  March  8, 1875,  an  envoy  extra- 
ordinary and  a  minister  plenipotentiaiT  to  Tur- 
key is  entitled  to  $10,000  a  year,  unless  such 
salary  is  otherwise  specially  provided  for. 
Wallace  Y.  United  Statet,  571 

2.  The  President  having  raised  the  grade  of 
the  legation  to  Turkey  to  a  plenipotentiary 
mission  by  his  appointment  of  claimant  to 
such  office  in  1882,  and  Congress  having,  be- 
fore the  appointment,  provided  for  the  office 
an  annual  salary  of  $7,500,  claimant  can  have 
no  larger  salary,  and  cannot  recover  the  differ- 
ence  between  that  sum  and  the  sum  of  $10,000 
provided  by  U.  S.  Rev.  Stat.  §  1675.  id. 

8.  The  cdhsul  of  the  United  States  at  Hong 
Kong,  in  examining  Chinese  emigrants  going 
to  the  United  States  on  foreign  vessels,  does 
not  perform  a  service  requir^  by  law  or  by 
the  regulations,  or  any  service  specified  in  any 


tariff  of  fees,  or  any  official  service.  The  fee» 
received  for  such  service,  being  paid  volun- 
tarily to  the  consul  by  the  person  to  whom  it 
was  rendered,  became  the  private  property  of 
the  consul,  and  not  the  money  of  the  United 
States,  although  the  consul  attached  his  fienl 
as  evidence  of  his  official  character.  UniUa 
8tate$  ▼.  Moiby,  82& 

4.  Certifying  extra  copies  of  auadruplicato 
invoices  of  goods  shipped  to  the  United  States 
before  the  Regulations  of  1881  is  official  ser- 
vice which  can  be  performad  only  under  the 
hand  of  the  consul  and  his  h^oi  office  to  the 
certificate;  and  the  emolument  therefor  Is  an 
official  fee.  Id. 

5.  Fees  received  for  certificates  of  shipment 
of  merchandise  in  transit  through  the  United 
States  to  other  countries,  where  the  law  did 
not  require  the  consul  to  issue  those  certifi- 
cates, belong  to  the  consul,  and  not  to  the 
United  States.  Id. 

8.  Fees  collected  for  recording  which  did 
not  relate  to  official  instruments  or  to  official 
ads.  but  private  transactions  for  individuals, 
not  lequiring  the  use  of  the  oonsul's  title  or 
seal  of  office,  belong  to  the  consul  Individ* 
ually;  so  also  the  fees  for  cattle-disease  certlfi* 
cates.  Id. 

7.  Interest  on  public  moneys  deposited,  ift 
respect  to  which  the  consul  was  a  trustee,  be- 
longed to  the  United  States.    He  was  not  re- 

Suired  to  put  the  sums  out  at  interest,  but,  if  he 
id  so,  the  accretion  belonged  to  the  govern* 
ment.  Id. 

8.  Certif^ng,  by  a  consul,  the  official  char- 
acter and  signature  of  a  notary  public,  was  not 
an  official  service,  and  the  fees  therefor  were 
his  individually.  Id. 

9.  A  fee  in  the  settlement  of  a  private  estate 
belongs  to  the  consul  individually.  Id, 

10.  Fees  collected  by  a  consul  at  Hong 
Kong  for  shipping  and  discharging  seamen 
on  ^reign-built  vessels  sailing  od  the  China 
coast,  under  the  United  States  fing,  belong  ta 
the  consul  individually  where  the  seamen  were 
not  American  citizens  and  Uie  vessel  did  not 
clear  from  a  port  of  the  United  States.         Id. 

11.  Fees  for  certifying  invoices  bv  a  consul 
for  free  goods  imported  into  the  United  States 
concern  an  official  duty,  and  do  not  belong  to 
such  consul,  but  to  the  government.  Id. 

DISCOVERUBS.    See  also  Contbacts,  18. 

The  policy  ef  the  law  is  to  encourage  useful 
discoveries  by  securing  their  fruits  to  those 
who  make  them.    Ibtote  v.  Park,  67 

DISMISSAL.    See  AonoN  ob  Suit,  9. 

DISTRICT  ATTORNEY. 

1.  The  discretionaiT  fee  that  may  be  allowed 
to  a  district  attorney  for  securing  a  conviction 
in  a  case  of  indictment  for  a  crime  tried  by  a 
Jury  is  none  the  less  incident  to  the  trial  and 
judgment  because  its  allowance  is  contingent 
upon  a  conviction.     United  States  v.  Waters, 

594 

8.  In  allowing  the  counsel  fee  to  the  district 
attorney  the  court  acts  in  its  judicial  capacity, 
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and  tucb  allowaDce,  beine  a  Judicial  act  of  a 
court  of  oompetent  JiirisoictioD,  la  not  subject 
to  the  re-examiDation  and  reversal  of  the  at- 
torney-generaL     Unitdd  8taU9  ▼.  WaUn.    694 

DISTRICT  OF  COLUMBIA. 

1.  The  District  of  Columbia  is  a  municipal 
corporatiooiy  haying  a  right  to  sue  and  he  sued, 
anci  is  sublect  to  the  ordinary  rules  that  govern 
the  law  of  procedure  between  private  persons. 
Metropolitan  B.  Oa.  Y.  DiiL  qf  Golumbia,    281 

2.  The  District  of  Cohxmbla  is  a  '*  State  of 
the  Union/'  within  the  meaning  of  the  treaty 
of  1858  between  the  United  States  and  France, 
relieving  Frenchmen  from  the  disability  of 
alienage  in  disposing  of  and  inheriting  proper- 
tj.    Ik  Qeqfraif  Y.  Biggi,  M2 

BOMICIU 

A  traveling  salesman  residing  fn  8t  Louis, 
Missouri,  who  sent  his  wife  and  children  to 
Brooklyn,  New  York,  where  they  took  up  thefar 
residence  and  commenced  to  keep  house  and 
have  since  resided,  did  not  become  a  resident  of 
New  York,  within  the  meaning  of  the  Statute 
of  Limitations,  until  he  Joined  his  family  there 
and  changed  his  actual  residence  to  that  State, 
although  hiA  domlcil  might  have  been  there. 
FtnfiM  V.  OhmapeakB,  0.  dS.  W.R  (h   940 

DUS  PROCESS*    See  Cohititutiohal 
Law,  6-18;  Tbial»  17. 

DURESS. 

1.  Where  there  is  actual  or  threatened  exer- 
cise of  power  possessed  over  the  property  of 
another  by  the  party  exacting  or  receiving  pay- 
ment, there  is  ooerdon  or  duress  whicm  wUl 
render  a  payment  Involuntary.  OUavetand  v. 
amilh,  884 

2.  Virtual  or  moral  duress  Is  sufficient  to 
prevent  a  payment  made  under  Its  influence 
from  being  voluntary.  Eobertmm  v.  Fi'ank 
Brotheri  Co.  286 

8.  When  moral  duress  not  justified  by  law  is 
exerted  under  circumstances  sufficient  to  influ- 
ence the  apprehensions  and  conduct  of  a  pru- 
dent business  man,  payment  of  money  wrong- 
fully induced  thereby  ought  not  to  be  regard^ 
as  voluntary.  Id. 

4.  When  duress  has  been  exerted  by  one 
clothed  with  official  authority  or  exerdsing  a 
public  employment,  less  evidence  of  compul- 
sion or  pressure  is  required;  as,  where  an  offi- 
cer exacts  illegal  fees,  or  a  common  carrier  ex- 
cessive chargea.  Id. 

5.  The  payment  of  money  to  an  official  to 
avoid  an  onerous  penalty,  though  the  imposi- 
tion of  the  penalty  may  M  illegal,  Is  sufficient 
to  make  the  payment  an  involuntary  one;  as, 
where  one,  in  order  to  get  immediate  possession 
of  bis  goods,  which  are  of  a  perishable  nature, 
pays  increased  duties  illegally  exacted.       Id. 

6.  The  pinrment  of  taxes  on  lands,  where  no 
warrant  bad  been  issued,  and  no  proceedings 
taken,  and  none  could  be  taken  for  several 
months  for  their  collection,  without  protest  or 
objection,  and  after  readjustment  and  reduc- 
tion of  the  taxes  obtained  by  the  company  on 
whose  lands  they  had  been  assessed,  and  after 
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a  correction  therein  was  made  at  the  request  of 
the  companv's  agent,  who  wrote  to  the  com- 
missioners that  if  the  correction  was  made  the 
taxes  wouki  be  paid, — is  not  a  payment  under 
duress.    Littls  ▼•  Bowon,  1016 

DUTIES. 

I.  The  Act  of  Congress  of  March  8, 1888, 
%  7,  entitled  "An  Act  to  Reduce  Internal  Rev- 
enue Taxation,  and  for  other  Purposes,"  went 
into  effect  at  the  time  of  the  passage  of  the  Act. 
Bobertion  t.  Bradbury,  ^ 

9.  In  interpreting  coitoms  statutes,  commer^ 
dal  terms  are  to  be  construed  according  to  the 
commercial  understanding  in  regard  to  them. 
Piekhardt  y.  Merritt,  868 

8.  The  fact  that,  at  the  date  of  an  Act  im- 
posing duties,  goods  of  a  certain  kind  had  not 
been  manufactured,  does  not  withdraw  them 
from  the  class  to  which  they  belong,  when  the 
language  of  the  statute  clearly  and  fairly  in- 
cludes them.  It  Is  sufficient  u  it  so  includes 
them  aooonUng  to  commercial  understanding. 

4.  Wbanan  article  is  designated  W  a  spedflc 
name,  and  a  duty  imposed  upon  it  by  such 
name,  general  terms  in  a  later  part  of  the  same 
Act,  alUiough  sufficientl  V  broaa  to  comprehend 
such  article,  are  not  applicable  to  it.  Bobmiwn 
Y.  Olendinning,  288 

6.  If  goods  are  damaged,  that  is  matter  for 
appraisement,  under  XL  8.  Rev.  Stat  §  2837; 
but  if  any  portion  of  them  has  been  actually 
lost,  an  allowance  for  the  same  must  be  made 
to  the  importer  in  estimating  the  duties.  Bob- 
ort$on  T.  Bradbury,  406 

6.  The  levy  of  duties  on  a  valuation  which 
includes  charges  of  transportation  from  the 
place  of  production  to  the  place  of  shipment, 
and  charges  of  shipment,  since  the  passage  of 
the  Act  of  1888,  is  contrary  to  law.  Id. 

7.  Although  the  valuation  of  merchandise 
made  by  the  appraiser  is  generally  conclusive, 
yet  if  the  appraiser  nrooeed  upon  a  wrong 
principle,  contrary  to  law,  his  appraisement  u 
impeachable  and  open  to  exanunation.  Bob- 
ortBon  V.  Drank  Brothers  Co.  286 

8.  The  duty  upon  embroidered  Unen  hand- 
kerchiefs, under  the  Act  of  1888,  Is  86  per  cent 
adtalorom,    BobMson  y.  Olendinning,      298 

9.  A  certain  rate  of  duty  is  designated  by  U. 
8.  Rev.  Stat,  tit  88,  g  2502,  schedule  J,  1  8, 
as  enacted  bv  the  Act  of  1888,  g  6,  upon  hand- 
kerchiefs, of  linen  by  name,  ana  they  are  there- 
fore liable  to  the  duty  prescribed  by  that  par- 
agraph, and  do  not  come  under  i  11  of  the 
same  schedule,  which  flxes  a  duty  upon  linen 
embroideries  of  80  per  cent  ad  valorem.       Id. 

10.  Ribbons  composed  of  silk  and  cotton,  in 
which  silk  is  the  component  part  of  chief  value, 
used  exclusively  as  trimmings  for  ornamenting 
hats  and  bonnets,  and  whidi  have  a  commer- 
cial value  only  for  that  purpose,  are  liable  to  a 
duty  of  only  20  per  cent  ad  valorem,  under  IT. 
8.  Rev.  Stat.  tit.  88,  g  2602,  schedule  N, 
••Sundries"  (22  Stat.  511),  as  enacted  by  the  Act 
of  March  8,  1888.    Bobert$on  y.  Edelhoff,    477 

II.  Professional  productions  of  a  statuary  or 
a  sculptor,  as  those  words  are  used  to  ^  ■^** 
ute  to  relation  to  duties  on  Imports,  embrace 

181, 182. 188, 181  U.  S. 


«ndi  works  of  art  ai  fire  the  result  of  the  artist* • 
•own  creation,  or  are  copies  of  them,  made 
under  his  direction  and  supervision,  or  copies 
of  works  of  other  artists,  made  under  like  di- 
rection and  supervision,  as  distinguished  from 
the  productions  of  the  manufacturer  or  me- 
chanic.   MerriU  ▼.  Tiffany,  299 

12.  Bronze  statues  and  statuettes  are  not 
necessarily  statuary,  subject  oniy  to  a  duty  of 
10  per  cent  ad  taiorem;  but  if  they  are  the 
production  of  a  manufacturer  or  mechanic  they 
<come  under  the  designation  of  "manufactures 
of  copper/'  subject  to  a  duty  of  46  percent  ad 
valorem.  Id, 

18.  Irory  pieces  for  the  keys  of  pianos  or 
orgnns  are  manufactures  of  ivory,  and  are  not 
dutiable  at  musical  instruments.  Rc^)ert9on  v. 
derdan,  408 

14.  Iron  show  cards  are  liable  to  a  duty  of  45 
per  cent  ad  vcUarem,  under  U.  S.  Rer.  Stat 
^  2502,  schedule  C,  last  paragraph,  as  manufac- 
tures of  iron  not  specially  enumerated  in  the  Act 
of  March  8.  1888.  They  are  not  dutiable  as 
printed  matter,  under  schedule  M  of  that  Act. 
Foihet  Lithograph  Bifg,  Co,  v.  WorthingUm,  458 

1 5.  Iron  and  steel  wire  hairpins  are  liable  to  a 
duty  of  45  per  cent  ad  valorem  under  that  part 
of  U.  S.  Rev.  Stat.  §  2502,  schedule  C,  as  en- 
acted by  the  Act  of  March  8, 1888  (22  Stat  501). 
BoberUon  r.  Bo$enthal,  892 

16.  Where  the  jury  finds  that  the  plaintiff  was 
•compelled  to  pay  illlegal  duties  in  order  to  get 
possesJiion  of  his  goods,  the  payment  was  not 
voluntary.    Bobertion  t.  BradHury,  405 

17.  If  the  yalue  of  the  goods  expressed  in  the 
invoice  included  charges  of  transportation  and 
shipment,  and  the  importer  desireid  to  have  the 
invoice  corrected,  and  he  was  told  bv  the  of- 
cers  that  he  must  enter  the  goods  at  the  value 
expressed  in  the  invoice,  and  was  compelled 
to  do  that  in  order  to  proceed  at  all,  then  he  was 
not  bound  to  ask  for  an  appraisement,  under 
XT.  S.  Rev.  Stat  §  2926,  in  order  to  recover  for 
the  excess  of  duties  paid.  Id^ 

18.  Judgment  in  favor  of  plaintiffs  for  duties 
illegally  exacted  by  the  collector  of  the  port  of 
l^ew  York,— affirmed  by  a  divided  court 
MiUer  V.  Biehard^  212 

CJECTMENT. 

1.  Plaintiff  in  ejectment  must  recover  on  the 
iegal  title,  and  cannot  recover,  in  the  courts 
of  the  United  States,  upon  the  equitable  title 
evinced  by  his  certificates  of  purchase  made 
t>y  the  register  of  the  land  office;  and  he  there- 
fore cannot  commence  the  action  until  the 
snaking  of  the  patent  for  the  land.  Be^flMv, 
Parka,  827 

2.  A  finding  that  plaintiff  obtained  title  to 
the  land  by  patent  from  the  United  States  to 
his  grantor,  who  conveyed  to  plaintiff,  makes 
out  nis  title;  and  to  prevent  his  recovery  de- 
fendant must  prove  some  affirmative  defense 
«Ueged.    Depviron  v.  Toung,  92S 

ELECTION. 

The  doctrine  ol  election  means  that  where 
two  inconsistent  rights  are  presented  to  the 
choice  of  a  party,  by  a  person  who  manifests 
«  clear  intention  that  he  should  not  enjoy  both, 
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he  must  accept  or  reject  one  or  the  other;  and 
so  one  cannot  take  a  benefit  under  an  insdfo- 
ment  and  then  repudiate  it    Ftten  ▼.  Ba$n^ 

EMINENT  DOMAIN.  Bee  also  DucAOBi^ 
4,  5;  Impbovbmxmto^  8. 

1.  The  right  of  eminent  domain  cannot  be 
exercised  except  upon  condition  that  just 
compensation  shall  bo  made  to  the  owner;  and 
it  is  the  duty  of  the  State  to  see  that  the  com- 
pensation is  just,  not  merely  to  the  individual 
whose  property  is  taken,  bat  to  the  public  which 
is  to  pay  for  it    8earl  v.  School  Diat.  No,  i, 

740 

2.  Pa.  Const.  1878,  art  16,  g  8,  which  pro- 
vides that  corporations  taking  private  property 
for  public  use  shall  make  compensation  for 
property  taken,  injured,  or  destroyed,  includes 
then  existing  corporations.  Pennsylvania  B, 
Co,  V.  MiO&r,  2C7 

EQUITT.    See  also  AcnoH  or  Suit,  11; 

EjlfiCTMENT,  2. 

1.  A  bill  in  equity  may  be  retained  for  the 
purpose  of  granting  full  relief  when  jurisdic- 
tion exists.     Qornuey  v.  Clark,  909 

2.  Where  equity  can  alone  afford  the  entire 
relief  sought,  the  fact  that  legal  questions  are 
also  involved  cannot  oust  the  court  of  jurisdic- 
tion. Id. 

8.  A  court  of  equity  which  denies  legal  rem- 
edies may  enforce  equitable  remedies  for  the 
same  debt;  and  an  application  for  the  latter  is 
not  f orei^  to  a  bill  for  the  former.  Chicago, 
M.  dbSt.  P.  B.  Oo,  V.  Chicago  ThirdNai,  Bank, 

900 

4.  If  the  objection  of  want  of  jurisdiction  in 
equity  is  not  taken  in  proper  time,— namely,  be- 
fore the  defendant  enters  into  his  defense  at 
large, — the  court,  having  the  general  jurisdic* 
tion,  will  exercise  it  Brown  v.  Lotke  Superior 
Iron  Co.  1021 

5.  The  court,  for  its  own  protection,  may 
prevent  matters  purely  cognizable  at  law  from 
oeing  drawn  into  chancery  at  the  pleasure  of 
the  parties  interested.  Brown  ▼.  Lake  Superior 
Iron  Co,  1021 

6.  Where,  in  a  court  of  equity,  an  apparent 
legal  burden  on  property  is  cballengea,  the 
court  has  jurisdiction  of  a  cross-bill  to  enforce, 
by  its  own  procedure,  such  burden.  Chicago, 
M,  A  SL  P.  B,  Co.  V.  Chicago  Third  Nat. 
Bank,  900 

7.  Whether  the  condition  of  property  was 
such  as  to  require,  for  the  protection  of  the  par- 
ties, that  it  be  sold,  was  a  matter  for  the  court, 
in  its  discretion,  to  determine.  If  the  circum- 
stances justified  immediate  action,  the  court 
had  power  to  order  a  sale  in  advance  of  a  final 
decree.    Mellen  v.  Moline  Malleable  Iron  Works, 

178 

8.  A  court  of  equi^  does  not  interfere  with 
judgments  at  law,  unless  the  complainant  has 
an  equitable  defense  of  which  he  could  not 
avail  himself  at  law,  or  had  a  good  defense  at 
law  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents.  Knoss 
Ominty  v.  Hdrehman,  586 
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ESTOPPEL.    See    also    Blsctiohs;    Ih- 

'■OLYEHOT  ASD  AMIOHMEHT  FOB  CbKDI- 
TOB4,  17;  Watbb  C0MPASIB8,  2. 

1.  If  a  power  to  oonrey  is  general  and  a 
eoDTejrance  Is  a  ftaud  upon  the  power,  no  es- 
toppel arises  in  faror  of  the  grantee  unless  he 
raid   Taloe   without    notice.      Deputron   y. 

2.  In  Texas,  the  danse  Is  a  deed,  "To  have 
and  to  hold  to  the  grantee,  his  heirs  and  as* 
signs  forever,  free  ftom  the  Just  daim  or 
claims  of  any  and  all  persons  whomsoe?er 
claiming  or  to  claim  the  same/' —  is  a  general 
warraDty,and  carries  to  the  grantee,  by  estoppel, 
a  subsequent  title  which  comes  by  inheritanoe 
to  the  grantor.    MUUr  t.  TexoM  db  P.  B,  Oo, 

ASSI 

8.  One  who  has  accepted  the  benefit  of  a 
conveyance  cannot  repodiate  the  burden  im- 
posed upon  him  by  express  agreement  therein. 
MMer  v.  Aahftrrd,  667 

4.  If  diecks  for  dividends  were  Indorsed  by 
a  woman,  she  is  estopped  to  say  ttiat  she  did 
Dot  know  their  contents  and  was  not  the  owner 
of  the  shares  of  stock  upon  which  the  divi- 
dends were  declared,  where  each  check  Is  pay- 
able to  her  order,  and  Is  on  its  face  for  aivi- 
dends  on  stock  standing  In  her  name  on  the 
books  of  the  bank.    Keyier  v.  A'te,  681 

6.  The  objection  that  the  transfer  by  a  com- 
pany of  its  entire  property  to  a  new  company 
was  illegal  and  vltra  virti,  and  therefore  to  tie 
disregarded,  cannot  be  availed  of  by  one  who 
has  proceeded  against  the  new  company  and 
obtained,  upon  tBe  assumed  validity  of  such 
transfer,  a  decree  that  it  pay  his  judgment, 
which  is  founded  upon  a  demand  that  com- 
pany agreed  to  assume  as  part  of  the  consider- 
ation <n  the  transfer. '  Fbgg  v.  Blair,  721 

6.  Where  a  bank  represents  to  another  bank 
that  a  holder  of  a  draft  is  a  bona  flda  holder, 
and  the  latter  bank  takes  the  draft  on  deposit, 
and  places  It  to  the  holder's  credit,  and  pays  his 
checks,  rdylnff  on  such  representation,  the 
former  bank  is  estopped  from  diowing  that 
such  holder  was  not  a  bona  lids  holder  of  the 
draft;  and  its  receiver  stands  in  no  better  po- 
sition. Armttrong  ▼.  Afwriean  Easeh,  Nat. 
Bank,  747 

7.  If  attaching  creditors  recognized  and 
dealt  with  a  firm  as  a  limited  partnership,  they 
are  estopped  from  insisting  that  there  was  no 
such  partnership  or  that  the  notice  was  insuffi- 
cient.    Traeif  v.  Tuffiy,  879 

8.  A  debtor,  to  destroy  equality  and  accom- 
plish partialinr,  cannot  ignore  its  long  ac- 
quiescence ana  plead  an  unsubstantial  techni- 
cality to  overthrow  protracted,  extensive,  and 
costly  proceedings  carried  on  In  reliance  upon 
its  consent    Brown  v.  Lake  Superi&r  Iron  Oo. 

1021 

9.  Where  the  mortgagor  neither  paid  nor 


n. 


has  taken  possession  of  it,  and  after  the  prop- 
ertv  has  increased  in  value,  regain  possession 
of  it  by  a  suit  in  ejectment,  and  thus  defeat  the 
title  acquired  at  Ae  mortgage  sale,  by  aelting 
up  an  irr^;ularity  in  the  foreclosure  proceed- 
ings.   Bacon  v.  JforthwUmm  MuL  L.  Jn$,  Co. 
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I.  JumCLLL  NOTIGB. 

n.  PBBsuMPTioirs  aud  BuBDnr  ov  PBoor. 
nL  Sbcobdabt;  Documkhtabt. 
lY.  Vkbol    ahd    SxTBoraio    Oovobbhdm 
WBrmieB. 

y.  OpIHIOHS;  DBOLABAnOHlL 

YL  Rklbtanot;  Quwwioasmau 

L  Judicial  Notice 

1.  Courts  must  take  Judicial  notice  of  % 
diarter  when  declared  by  the  Legislature  to  be 
a  pubHc  Act    Ckm  .v.  SM^,  618 

2.  The  United  States  Supreme  Court  takes 
iudidal  notice  of  the  fact  that  at  the  date  of 
his  certificate  a  deputy  comptroller  of  the  cur- 
rency was  such  oincer.    Kiymr  v.  BUa,      681 

n.  PBBSUMFTIOHa  AHD  BUBDBV  OF    PbOOT. 


offered  to  pay  the  Installments  as  they  became 
due,  nor  did  he  pay  or  offer  to  pay  them  by 
givfaig  his  note  secured  by  mortgage  on  other 
real  estate  at  any  time  thereafter,  but,  on  the 
contrary,  stood  t^  and  allowed  the  property  to 
be  sold,  saw  the  sherilTs  deed  executed  for  it; 
and  never  attempted  to  redeem,  he  cannot, 
thirteen  yean  after  the  purchaser  at  the  sale 
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8.  If  the  validity  of  a  deed  depends  on  wa 
act  in  pai$^  the  party  daiming  under  It  Is 
bound  to  prove  the  performance  a#  Uie  act 
Depuironv.  Young,  9SB^ 

4.  The  presumption  that  public  officers  have 
done  their  duty  Is  not  a  substitute  for  proof  of 
an  independent  and  material  fact  United 
Btatee  v.  Carr,  488 

6.  If  a  deputy  comptroller  signs  as  acting 
comptroller,  ft  win  be  assumed  that  at  the  date 
of  h&  CCTtificate  he  was  authorized  to  exerdse 
the  powers  and  discharge  the  duties  of  the 
comptroller,  and  was  at  tiie  time  acting  comp- 
troller.   Keyeer  v.  Mt^  681 

6.  In  order  to  establish  an  acquiescence 
equivalent  to  assent  in  a  certain  mode  of  deal- 
ing with  the  subject  matter  of  a  mail  contract,, 
the  burden  is  on  the  contractors  to  show  know- 
ledge or  information,  bv  the  department,  of  his 
conduct  in  the  premises.  United  Btatee  v. 
(Jarr,  488 

7.  Where  one  of  a  firm  to  which  choses  in 
action  were  assigned  testified  that  he  knew  at 
the  time  of  the  transaction  that  the  assignor 
was  insolvent,  and  that  he  recdved  them  aU  or 
nearly  all  In  payment  of  the  debt  of  his  firm, 
the  burden  of  proof  was  upon  the  firm  to  show 
the  fairness  of  the  transaction,  although  in 
their  answer  as  defendsnts  they  denied  having 
any  property  of  the  debtor.  Klein  ▼•  B^ 
hetmer,  87& 

8.  The  court  never  presumes  fraud.  Care- 
lessness in  the  dealings  between  husband  and 
wife  does  not  tend  to  esUbllsh  fraud,  ^ekra^ 
V.  Scott,  966 

9.  The  mere  possession  of  It  by  the  husband 
is  no  proof  that  the  title  to  property  has  pasMd 
from  the  wife  to  him.  After  It  has  be«ishowik 
that  the  property  accrued  to  the  wife  by  de- 
scent from  her  father's  and  brother's  estates, 
the  presumption  necessarily  is  that  it  continued 
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bera.  In  such  a  case  It  Iks  npoD  one  who  m- 
•erts  it  to  be  the  property  of  the  husband  to 
prove  H  transmission  of  the  title,  either  by  gift 
or  contract  for  value.    Btiekney  t.  BtiehUy, 

186 

m.  Sbcondart;  Dooumbntabt. 

10.  Copies  of  records,  books,  or  papers,  in 
the  general  land  office,  authenticated  by  the 
seal  and  certified  by  the  commissioner  thereof, 
are  evidence  equally  with  the  original  thereof. 
Chdner  y.  Uthe,  776 

11.  The  original  of  a  deed  need  not  be  pro- 
duced, nor  its  execution  proved,  where  it  has 
been  fully  recorded;  and  where  not  produced 
upon  notice,  the  recorder's  copy  is  competent 
and  sufficient  eyidenoe.    Keuir  ▼.  Aihford, 

667 

12.  By  the  law  of  Illinois,  a  tax  deed  is  no 
more  thanprtma/oeM  evidence  in  favor  of  the 
purchaser,  and  may  be  shown  to  be  invalid,  by 
proof  either  that  there  was  no  advertisement  of 
sale,  DO  judgment  or  precept,  no  taxes  unpaid, 
or  no  notice  to  redeem  given  or  recorded. 
Qage  ▼.  Ka^fmant  725 

18.  A  complaint  in  one  suit,  not  under  oath 
or  dgned  ^xj  the  plaintiff,  but  only  by  its  at- 
torneys, is  incompetent  in  another  suit  to  prove 
an  admission  by  the  plaintiff.  DeUMoare  UouU' 
ty  Y.  DUMd  8if€  db  Look  Co.  674 

14.  A  sworn  answer  in  an  equity  suit,  which 
is  responsive  to  the  bill,  is  evidence  for  de- 
fendant, where  plaintiff  has  not  waived  an  an- 
swer under  oath.    Draw  v.  FaM,  421 

15.  In  an  action  for  the  infrin^ment  of  a  reis- 
sued patent,  in  whic^  the  complaint  alleges  that 
the  reissued  patent  is  for  the  same  invention  as 
the  orip^nal  patent,  and  the  answer  denies  such 
allegation,  it  is  error  for  the  court,  on  the  trial, 
to  exclude  the  original  patent  as  evidence. 
Oregon  Imp,  Co.  t.  ShceUior  Coal  Co.  844 

16.  Letters  of  counsel  and  the  letters  of  one 
of  the  commissioners  are  not  competent  evi- 
dence to  show  what  claims  were  allowed  by  the 
Judgment  of  a  commissioD.    Burtho  T.  VenU^ 

768 

lY.  Pabol    ahd    ExTBmsio    Cohokbnino 

WBITINGa. 

17.  A  written  and  express  contrao  cannot 
be  controlled  or  varied  or  contradicted  by  a 
usage  or  custom.    DeWiU  y.  Borry,  896 

18.  When  ]^ties  have  put  their  engagement 
into  writing,  in  such  terms  as  import  a  legal 
obliffation,  without  any  uncertainty,  it  is  con- 
clusively presumed  that  the  whole  engagement 
was  reduced  to  writing;  and  all  oral  testimony 
of  a  previous  conversation  between  the  parties 
Is  inadmissible.  Id. 

19.  Where  a  contract  of  sale  of  goods  is  in 
writing  and  contains  no  warranty,  or  where  a 
written  contract  contains  a  warranty,  parol 
evidence  is  not  sdmissible  to  add  a  warranty. 

Id. 

20.  Where  a  judgment  is  ambiguous  or  un- 
certain as  to  whst,  or  what  portion  of,  claims 
were  allowed  by  it,  extrinsic  evidence  is  admis- 
sible to  ascertain  and  determine  those  facts. 
Burihs  T.  Denii,  768 

21.  Parol  evidence  is  admissible  to  show  a 


neglect  to  make  payment  on  demand,  fa  order 
to  prove  that  the  consideration  of  a  written  in- 
strument has  not  been  performed  bv  payment 
of  certain  debts  to  third  i)er8ons.  Milk  y.  Al- 
len, 717 

22.  In  Massachusetts  a  redtid  in  a  deed, 
acknowledging  payment  of  the  consideration 
stated,  is  only  prima  facie  proof,  and  is  subject 
to  be  controlled  or  rebuttea  by  other  evidence. 

Id. 

28.  Evidence  of  a  promise,  as  part  of  the 
consideration  of  an  instrument  to  pay  debts  due 
from  the  promisee  to  third  i)ersons,  is  compe- 
tent. Id, 

24.  Where  a  policy  is  issued  on  property 
*'held  in  trust,"  parol  evidence  is  admissible  to 
show  who  are  the  owners,  or  who  were  intend- 
ed to  be  insured  therel^.  California  Ins.  Co. 
y.  Union  Compreet  Co.  780 

25.  Where  a  devise  is,  on  the  face  of  it,  clear 
and  intellisrible,  but  from  external  circumstan- 
ces an  ambiguity  arises  as  to  which  of  two  or 
more  things  or  persons  the  testator  referred  to, 
it  being  legally  certain  thai  he  intended  one  or 
the  other,  eviaenoe  of  his  declarations,  of  the 
instrucUons  given  for  his  will,  and  of  other 
circumstances  of  the  like  nature,  is  admissible 
to  determine  his  intention.    Coulam  y.  Doull, 

696 

26.  Under  the  statute  of  Utah,  that  when 
any  testator  shall  omit  to  provide  m  his  or  her 
will  for  any  of  his  or  her  children,  or  for  the 
issue  of  any  deceased  child,  unless  it  shall  ap- 
pear that  such -omission  was  intentional,  such 
child,  or  the  issue  of  such  child,  shall  have  the 
same  share  in  the  estate  of  the  testator  as  if  he 
or  she  had  died  intestate,  extrinsic  evidence  is 
admissible  to  show  that  Uie  testator's  omission 
to  provide  for  a  chUd  was  intentionaL         M, 

y.  Ofinioiib;  Dxclasatiohb. 

27.  Testimony  of  a  witness  as  to  the  quan- 
tity of  ore  taken  out  of  a  mine  is  properly  re- 
jected where  it  does  not  appear  that  the  witness 
personally  knew  anything  about  the  quantity. 
Tatriek  v.  Qraham,  160 

28.  Statements  made  tij  one  tfelliug  property 
to  a  firm,  in  the  presence  of  one  memoer  who 
assents  thereto,  may  be  proved  against  the 
firm,  on  the  question  of  fraud  in  the  sale  as  to 
creditors.    Klein  v.  Hoffheimer,  878 

29.  Where  an  assignment  of  notes  and  ac- 
counts belonging  to  an  insolvent  debtor  was  a 
part  of  a  transaction  by  which  his  whole  prop- 
erty was  distributed  to  certain  of  his  creditors 
in  fraud  of  the  others,  whatever  was  said  or 
done  by  any  of  the  parties  in  the  transaction, 
or  l^  one  of  the  assignees,  in  furtherance  of 
the  transaction,  is  part  of  the  ra  gestm,  and  is 
evidence  against  all  of  such  parties.  Id. 

YL  Rblsvanot;  Sufficienot. 

80.  Evidence  havins  been  first  offered  to 
show  that  a  horse  has  been  restive  and  unman- 
ageable previous  to  the  occasion  in  question, 
testimony  that  he  subsequently  manifested  a 
similar  disposition  is  competent  to  prove  that 
his  previous  conduct  was  not  accidental  or  un- 
usual, but  the  result  of  a  fixed  habit  at  the 
time  of  the  accident.    Kennon  v.  Qilmor,  110 

81.  The  habit  of  an  animal  is,  in  its  nature, 
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4.  Ample  power  is  delegated  by  the  Constitu- 
tion  of  Kansas  to  the  Le^lature  of  that  State 
to  organize  a  ooanty  in  anj  manner  it  sees  fit, 
and  to  validate  by' recognition  any  organiza- 
tion already  existing,  no  matter  how  fraudu- 
lent the  proceedings  therefor  hare  been.  Co- 
manche  OaurUy  v.  Zeudi,  604 

5.  A  county  In  Missouri  authorized  by  law 
to  levy  a  tax  of  50  cents  on  every  $100  of  valu- 
ation cannot  include  as  part  thereof  ^  cents 
on  $100,  levied  bv  the  township  boards  for 
township  and  bridge  purposes,  but  can  be 
compelled  to  levy  an  additional  tax  of  20  cents 
on  $100,  to  pay  the  balance  of  a  judgment  on 
bonds  and  other  county  debts  pro  rata,  Maeon 
County  Ot.  v.  United  State$,  Buidekoper,    914 

6.  Under  the  Missouri  law  authorizing  a 
county  to  subscribe  to  stock  of  the  Missouri  A 
Mississippi  Railroad  Company,  and  issue  bonds 
therefor,  and  levy  a  tax  of  ^  of  1  per  cent  to  pay 
the  same.af ter  applying  saiQ  tax  to  the  payment 
of  a  judgment  on  interest  coupons  of  said 
bonds,  the  balance  due  on  such  judgment  is  a 
liability  of  the  oountj  to  be  paid  out  of  its 
general  funda.  Id. 

COURTS. 

L  Iir  Gbnbbal. 

II.  Fbdbral  Coubtb. 

a.  Jurisdiction. 

b.  PraeUce.  ^ 

IIL  Conflict  of  Authobitt,  Rxlation  of 
State  to  Fbdrbal. 

IV.  Rules  of  Decisioh;  Stabb  Dboisib.* 

Bee  also  Admiralty;  Appeal  and  Ebrob, 
69;  Bankbuftot,  4;  Banks  and  Bank- 
ing, 7;  Cabribbs,  5;  Executors  and 
Administratobb,  5;  Infants,  7;  Injunc- 
tion, 1;'Tbial,  2;  Witnesses,  8. 

L  In  Qenbbal. 

1.  A  State  has  power  by  statute  to  provide 
for  the  adjudication  of  titles  to  real  estate  with- 
in its  limits,  as  against  nonresidents  who  are 
brough  t  into  oourt  only  by  publication.  Amdt 
T.  Origg$,  918 

2.  A  court,  in  a  case  that  does  not  involve 
the  private  rights  of  litigants^  cannot  be  re- 
quired to  determine  whether  or  not  particular 
bodies  of  persons  constituted  a  lawful  legisla- 
tive assembly,     dough  f.  Curtis,  945 

8.  The  Supreme  Court  of  Idaho  Territory 
has  original  jurisdiction  to  issue  writs  of  man- 
date, review,  prohibition,  Jiabeas  corpus,  and 
all  writs  necessary  to  the  exercise  of  its  appel- 
late jurisdiction.  Id. 

4.  The  District  Court  of  the  Territory  of 
Idaho  has  jurisdiction  of  the  offense  charged 
in  an  indictment  for  a  conspiracy  by  defendant 
and  others  to  pervert  and  obstruct  the  laws  of 
the  Territoiy  by  unlawfully  procuring  them- 
selves to  be  registered  as  voters  while  members 
of  the  Mormon  Church.    Davis  v.  Season,  687 

n.  FbDBRAL   CoUBTiL 

ft.  Jurisdiction. 

6.  A  suit  cannot  properly  be  dismissed  by  a 
circuit  court  of  the  United  States,  as  not  in- 
volving a  controversy  within  the  Jurisdiction 
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of  the  court,  unless  the  facts,  when  made  to 
appear  on  the  record,  create  a  legal  certainty 
of  that  conclusion.    Deputron  ▼.  loung,    92^ 

6.  Prior  to  July  12,  1882,  suits  mieht  be 
brou^t  by  or  against  national  banks  in  the 
circuit  courts  of  the  United  States  in  the  dis- 
trict where  the  banks  were  located,  but  by  the 
Act  of  that  date  the  jurisdiction  for  suits  Uiere- 
af ter  brought  by  or  against  national  banks,  ex- 
cept suKs  between  them  and  the  United  States 
or  its  officers  and  agents,  must  be  the  same  a» 
the  jurisdiction  for  suits  by  or  against  banks 
not  organized  under  any  law  of  the  United 
States.  22  Stat.  162.  168,  chap.  290,  §  4. 
Whittemore  v.  Amasksag  Nat.  Bank,         1002 

7.  No  broader  jurisdiction  as  to  the  rabject 
matter  is  given  by  the  Act  of  March  8, 1887, 
relating  to  suits  against  the  United  States,  to 
the  circuit  and  district  courts  than  that  whidi 
is  given  to  the  Court  of  Claims.  United 
States  ▼.  Jones,  90;  United  States  v.  Drew,   96 

8.  The  question  of  the  true  constructioii  of 
a  will  depends  wholly  upon  general  rules  of 
law  and  upon  the  local  statute,  and  in  no  de- 
gree upon  the  Constitution,  laws,  or  treaties  of 
the  United  States.    QUes  v.  Little,  1062 

9.  An  action  on  a  marshal's  bond,  tfainst 
him  and  his  sureties,  for  wrongful  takmg  of 
goods  of  plaintiff  under  an  attachment  iaraed 
out  of  the  circuit  court  of  the  United  StAtea. 
arises  under  the  laws  of  the  United  States,  and 
is  therefore  within  the  jurisdiction  of  the  cir- 
cuit court,  without  any  averment  of  dtiaenship 
of  the  parties.    Bachrack  v.  Norton,  877 

10.  If  there  are  several  coplain  tiffs  in  a 
United  States  circuit  court,  each  plaintiff  most  . 
be  competent  to  sue,  and  if  there  are  several  co- 
defendants,  each  defendant  mnst  be  liable  to 
be  sued,  or  the  jurisdiction  cannot  be  enter- 
tained.    Smith  v.  Ifvm,  68ft 

11.  Where  It  appears  by  the  record  that  the 
plaintiff  is  described  as  a  citizen  of  the  State  of 
Nevada,  and  the  defendant  as  a  citizen  of  the 
State  of  California,  this  is  sufficient  to  give 
jurisdiction  of  the  parties  to  the  circuit  court. 
Terry  y.  Sfiaron,  H 

12.  Where  the  plaintiff  Is  a  citizen  and  In- 
habitant of  Nebraska,  and  the  defnidant  Is  a 
citizen  and  resident  of  Illinois,  the  latter  may 
be  sued  by  the  former  in  the  Circuit  Court  <» 
the  United  States  for  the  District  of  Nebrasksi 
MeOormick  Hartest.  Maeh.  Co.  ▼.  WaUkers,  838 

18.  Where,  in  an  action  by  a  stockhoMer  of 
a  national  iMtnk  in  behalf  of  himself  and  so^ 
stockholders  as  might  join  therein,  against  the 
bank  and  its  directors,  all  the  parties  are  citi- 
zens of  the  District  of  New  Hampshire,  and  , 
the  bank  is  located  therein,  the  circuit  coort 
for  that  district  has  no  Jurisdiction.  Wkitk^ 
more  v.  Amoekeag  Nat,  Bank,  lOOS 

14.  Under  the  Act  of  Congress  aprrovcd 
March  8, 1887  (84  Stat  662),  as  amended  by 
the  Act  of  Aug.  18, 1888  (26  Stat.  438),  dtiaeos 
of  different  States  cannot  unite  as  plaintifb  is 
a  suit  in  a  United  SUtes  circuit  court  in  a  State 
of  which  onlv  one  of  them  Is  a  dtizen.  whov 
jurisdiction  depends  on  dtizenship.  Bmitk  v. 
Lyon,  iV 

16.  An  enlargement  of  equitable  iMts  by 
state  statute  may  be  adminMcred  by  ttt  dr- 
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to  leyj  upon  and  sell  the  boDdf,  and  himself 
become  the  porcboser  tbereof  at  a  nominal 
gum,  and  thus  gain  an  unconscionable  adran- 
tage  over  other  bondholders,  no  allowance 
should  be  made  to  him  by  way  of  equitable 
salvage  for  the  money  thus  advanced  by  him. 
WaMum  v.  Green,  616 

2.  Where  there  is  no  such  relation  of  trust 
or  confidence  between  the  parties  as  imposes 
upon  one  an  obligation  to  give  full  informa- 
tion to  the  other,  the  latter  cannot  proceed 
blindly,  omitting  all  inquiry  and  examination, 
and  then  complain  that  the  other  did  not  vol- 
unteer to  give  the  information  he  had.  Cleats- 
land  V.  Smith,  884 

8.  Where  defendants  fraudulently  converted 
notes  and  accounts,  the  property  of  an  insol- 
vent debtor,  they  are  liable  to  a  creditor  of  the 
latter,  not  only  for  the  money  collected  on 
such  notes  and  accounts,  but  for  the  value  of 
those  which  remain  in  their  hands,  not  exceed- 
ing the  amount  of  the  creditor's  debt  Elein 
V.  Eoffheimer,  878 

4.  In  Virginia,  provisions  in  a  deed  of  trust 
are  not  sufficient  to  justify  the  inference  of  a 
fraudulent  intent,  except  where  the  inference 
is  so  absolutely  irresistible  as  to  preclude  in- 
dulgence in  any  other.    BeUn  t.  iain,      096 

5.  In  order  to  defeat  for  fraud  a  settlement 
made  by  a  husband  upon  his  wife,  it  must  be 
intended  to  defraud  existing  creditors,  or 
creditors  whose  rights  may  and  do  so  super- 
vene,   ikhreyer  ▼.  Seott,  955 

6.  Even  a  voluntary  conveyance  from  hus- 
band to  wife  is  good  as  against  subsequent 
creditors,  unless  executed  as  a  cover  for  future 
schemes  of  fraud.  Id. 

7.  Subseouent  unexpected  depreciation  in 
the  value  of  real  estate,  or  unexpected  reverses 
in  business,  do  not  show  fraudulent  intent  in  a 
conveyance  of  real  estate  by  a  husband  to  his 
wife,  or  fraud  in  the  result.  Id, 

8.  Where  one  who  made  a  conveyance  did 
not  purpose  to  and  did  not  enter  upon  any  new 
business,  and  had  at  the  time  an  abundance  of 
money  to  pay  all  his  debts,  and  afterwards  paid 
them,  the  conveyance  will  be  free  from  the 
imputation  of  fraud,  especially  as  against  a 
remotely  subsequent  creditor.  Id, 

9.  Where  a  conveyance  from  a  husband  to 
his  wife  was  of  property  of  which  the  wife 
was  the  equitable  owner,  or  in  which  she  had 
a  large  equitable  interest,  by  reason  of  her 
moneys  having  paid  for  the  same  and  for  a 
large  share  of  the  improvements  thereon,  the 
conveyance  was  not  voluntary,  but  upon  good 
consideration.  Id, 

10.  A  person  who  had  knowledge  of  a  con- 
veyance two  years  before  he  entered  into  the 
contract  which  is  the  basis  of  his  claim,  cannot 
say  that  he  was  defrauded  thereby.  Id, 

GAMING.    See  Oohtiucts,  1& 

GARNISHMENT. 

1.  On  a  bill  in  the  nature  of  a  bill  for  spe- 
cific performance  or  for  an  equitable  garnish- 
ment, the  court  may  inquire  where  is  the  sub- 
stantial equity  in  the  csso.  Timng  t.  Otaren- 
danTwp,  866 


2.  A  creditor  of  a  railroad  company  whf 
endeavors,  by  suit  in  equity,  to  reach  and  Sub- 
ject to  the  payment  of  his  debt  the  alleged 
equitable  debt  of  a  town  to  the  company  by 
reason  of  the  nondelivery  of  bonds  to  the  com- 
pany and  their  return  to  the  town,  may  be  de- 
feated by  the  laches  of  the  company  in  the 
pursuit  A  its  rights  against  the  town.  Id. 

HABEAS  CORPUS. 

1.  The  writ  of  habeoi  eorpue  cannot  be 
turned  into  a  writ  of  error.  Davie  v.  Bech 
•on,  687 

2.  In  a  writ  of  Jiabeae  corvue  nothing  can  be 
inquired  into  but  the  Jurisdiction  of  the  court. 
WigM  T.  NiehoUon,  866 

8.  The  including,  in  one  indictment  and  sen- 
tence, of  illegal  votins  both  for  a  representa- 
tive in  Con^ss  and  for  presidential  electors, 
does  not  go  to  the  Jurisdiction  of  the  state 
court,  but  is  at  the  worst  mere  error,  which 
cannot  be  inquired  into  by  writ  of  kdbeoi  eot^ 
pui.    FitxgeraldY.  Oreen,  951 

4.  Where  the  district  court  bad  Jurisdiction 
of  the  subject  matter  and  of  the  person,  any 
irregularities  occurring  in  the  mere  conduct  of 
the  case  do  not  affect  the  validity  of  its  final 
order.  Its  Judgment,  so  far  as  it  in  vol  ves  mere 
errors,  cannot  be  reviewed  on  habeae  eorpue. 
Be  Satin,  ],50 

6.  If  the  court  which  renders  a  Judgment 
has  not  Jurisdiction  to  render  it,  either  because 
the  proceedings  or  the  law  under  which  they 
are  taken  are  unconstitutional,  or  for  any  other 
reason,  the  Judgment  is  void  and  may  be  ques- 
tioned oollateitdly;  and  a  defendant  who  is 
imprisoned  under  and  by  virtue  of  it  may  be 
discharged  from  custody  on  habeae  eorpue.  Be 
Hideen,  118 

6.  A  party  is  entitled  to  a  habeae  eorptte,  not 
merely  where  the  court  is  without  Jurisdiction 
of  the  cause,  but  where  it  has  no  constitu- 
tional authority  or  power  to  condemn  the  pris- 
oner. Id, 

7.  A  second  conviction  and  punishment  of 
the  same  crime  is  an  excess  of  authority  on  the 
part  of  a  court,  and  a  habeae  eorpue  may  be 
issued  for  the  discharge  of  the  defendant  im- 
prisoned on  such  conviction.  Id. 

8.  YRiere  a  double  conviction  for  the  same 
offense  appears  anywhere  in  the  record,  it  is 
sufficient;  as,  where  it  appears  on  the  record  in 
the  plea  otautrefoie  convict,  which  is  admitted 
to  be  true  by  a  demurrer.  Id, 

9.  The  general  averment  In  a  petition  for 
habeae  eorpue^  that  the  petitioner  was  detained 
in  violation  of  the  Constitution  and  laws  of 
the  United  States,  and  that  the  district  court 
had  no  Jurisdiction  to  try  and  sentence  him,  is 
an  averment  of  a  conclusion  of  law,  and  not  of 
facts.    Be  Cuddy,  154 

10.  The  return  must  specify  the  true  cause 
of  the  detention;  and  the  petitioner  or  the 
par^  imprisoned  may  deny  any  of  the  facts 
set  forth  in  the  return,  or  may  allege  any  other 
facts  that  may  be  material  in  the  case,  so  that 
the  facts  may  be  ascertained  and  the  matter 
disposed  of  as  law  and  Justice  require.         Id. 

11.  The  application  for  a  writ  of  habecu  eor- 
pue must  set  forth  the  facts  concerning  the 
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detention  of  the  partjr  restrained,  in  whose 
custody  he  is  detained,  and  by  virtue  of  what 
claim  of  authority,  if  known.  Bb  Cuddy,    154 

12.  Where  a  judgment  of  the  district  court  of 
the  United  States  is  atUcked  collaterally,  and 
the  record  discloses  a  case  of  contempt,  and 
does  not  show  one  beyond  the  Jurisdiction  of 
the  court,  it  must  be  presumed  that  the  case  is 
within  its  jurisdiction  to  punish;  but  such  pre- 
sumption may  be  orercome  by  the  evidence  in 
proceedings  for  habea$  corpus.    Id, 

18.  Where  it'is  neither  alleged  nor  proved 
that  the  contempt  which  the  person  was  ad- 
Judged,  upon  notice  and  hearing,  to  have  com- 
mitted, was  not  committed  in  £e  presence  of 
the  court,  and  his  misbehavior,  if  it  occurred 
in  its  presence,  made  him  liable  to  fine  or  im- 
prisonment, it  must  be  beld  that  the  want  of 
Jurisdiction  is  not  affirmatively  shown;  conse- 
quentlv,  that  it  does  not  appear  that  error  wss 
committed  in  refusing  the  writ  of  h4Mbeai  eor- 
pui.  Id. 

14.  Where  a  statute  under  which  a  convic- 
tion bus  been  had  is  held  unconstitutional,  and 
it  repealed  the  former  statute  on  the  subject, 
4>n  the  discharge  of  a  prisoner  convicted  under 
it,  on  a  writ  of  habeas  carpus,  he  cannot  be  re- 
manded to  the  court  which  condemned  him; 
and  the  attorney-general  of  the  State  should  be 
given  prior  notice  of  such  discharge.  In  this 
^se  ten  days'  notice  was  ordered.  B$  MedUy, 
885;  lU  Savage,  8«3 

15.  One  who  is  in  custody  on  a  warrant  from 
a  Justice  of  the  peace  for  perjury  in  giving  his 
deposition  before  a  notary  public,  as  a  witness 
in  a  case  of  a  contested  election  of  a  member 
of  Congress,  mav  be  discharged  on  writ  of  ha- 
beae  corpius  by  the  United  States  circuit  court. 
Thomas  Y,  Loney,  9^ 

HIGHWAYS.    See  also  Dsdioatioh,  2. 

1.  When  a  du^  to  keep  streets  in  repair  is 
enjoined  on  municipal  corporations  by  a  stat- 
ute, a  right  of  action  for  damages  caused  by  a 
neglect  to  perform  such  duty  ansei>  by  the  com- 
mon law.     Clecdand  v.  King,  884 

2,  Althousb  a  dty  only  allows  a  reasonable 
part  of  a  street  to  be  used  for  depositing  build- 
ing materials  thereon,  and  requires  the  builder 
to  indicate  the  locality  of  such  materials  by 
proper  lights,  that  does  not  relieve  the  city 
from  the  duty  to  prevent  the  street  from  being 
so  occupied  as  to  endanger  passers-by,  or  from 
the  damages  arising  from  a  breach  of  such 
duty.  Id 

HUSBAND  AND  WIFE.  See  also 
Banks  akdBankino,  14;  Cobporationb, 
26. 

1.  Whenever  a  husband  acquires  possession 
of  the  separate  property  of  his  wife,  whether 
with  or  without  her  consent,  be  must  be  deemed 
to  hold  it  in  trust  for  her  benefit,  in  the  absence 
of  any  direct  evidence  that  she  intended  to 
make  a  gift  of  ft  to  him.   Stickney  v.  Stiekney, 

.186 

2.  By  the  Married  Woman's  Act  of  April  10, 
1860  (16  Stat,  at  L.  46,  chap.  28),  in  the  Dis- 
trict of  Ck>lumbia,  a  msrried  woman  becomes 
as  absolute  owner  of  her  separate  property  at 
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thou^  she  were  unmarried,  and  should  have 
the  same  protection,  through  her  own  evidence, 
as  A/eme  sole;  and  she  may  testify  to  directions 
to  her  husband  to  invest  her  moneys  in  her 
name.  Id, 

8.  Sinoethe  passage  of  the  Married  Womau'd 
Act  for  the  District  of  Columbia,  there  is  no 
presumption  that  a  married  woman  intended 
to  five  to  her  husband  the  moneys  she  placed 
in  his  hands,  any  more  than  a  gift  would  be 
inferred  from  a  third  person  who  in  like  man- 
ner deposited  money  with  hiuL  Id 

ILUCIT  DISTILLING.    See  Ihtebhai. 
Rbvshub. 

IMPROVEMENTS.    Sea  also  Daicagbb, 

1.  Where  a  court  of  equity  decrees  that  a 
plaintiff  is  entitled  to  land  held  in  trust  for  it. 
It  may  direct  that  he  shall  pay  the  value  of  im- 

Erovements  placed  upon  it  by  the  trustee  while 
I  his  possession.    (Sue  v.  AUy,  518 

1^  Courtt  of  equity,  in  accord  witii  the  prin- 
dples  of  the  civil  law,  when  their  aid  is  sought 
by  the  real  owner,  compel  him  to  make  allow- 
ance for  permanent  improvements  made  bona 
fide  by  a  party  lawfully  in  possession  under  a 
defective  title  But  if  the  entry  upon  the  land 
is  a  naked  trespass,  buildinss  permanentlv  at- 
tached to  the  soil  become  ue  property  of  the 
owner  of  the  latter.  The  trespasser  can  ac- 
quire no  rights  by  hk  tortious  acta.  BeaiH  v. 
ModlHsL  No,  i,  740 

8.  That  a  school  district,  when  it  acquired 
possession  of  property  bv  purchase  of  an  in- 
valid title,  was  not  entitled  to  the  exercise  of 
the  power  of  eminent  domain  because  the  Act 
making  such  proceedings  lawful  had  not  then 
been  passed,  is  inunaterial  in  determining  its 
liability  to  the  true  owner  for  improvements 
made  by  it  Id 

INDICTMENT»INFORMATION,AND 
COMPLAINT. 

In  an  indictment,  under  U.  S.  Rev.  Stat 
g  5467,  for  embezzling  a  letter  which  was  in- 
tended to  be  conveyed  by  mail,  the  failure  to 
allege  that  the  letter  had  not  been  delivered  to 
the  person  to  whom  it  was  directed  does  not 
render  the  conviction  void.  Wighi  v.  Nichol 
son,  865 

INFANTS.    See  also  Afpkal  and  Ebbor, 
52;  Judgment,  8,  16,  26. 

1.  In  Illinois  a  decree  against  a  minor  is  sub- 
ject to  attack,  by  an  original  bill,  upon  the 
ground  of  error  apparent  upon  the  record, 
want  of  Jurisdiction,  or  fraud.  Kingsbury  v. 
Buckner,  1047 

2.  Where  an  infant  complainant  in  an  ori^- 
nal  suit  is  a  defendant  in  a  cross-bill,  he  is  m 
court  by  his  original  bfll;  and  process  is  not  re- 
quired  upon  the  cross-bill,  when  the  matter  in 
respect  to  which  the  plain  liff  in  tbe  cross-bill 
sought  relief  was  embraced  by  the  original  bill. 

Id, 

8.  Where  an  infant  is  so  jouns  as  to  be  in- 
capable of  making  a  selection  of  a  person  to 
represent  him,  the  court  will  permit  any  person 
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to  Institute  suit  in  his  behalf,  exerdslDg,  how- 
erer,  discretion  to  prevent  any  abuse  of  that 
right  Id. 

4.  The  right  to  bring  a  suit  for  an  infant 
does  not  depend  upon  the  execution  of  a  bond 
for  costs,  although,  according  to  the  letter  of 
the  statute,  the  next  friend  may  be  required  to 
give  such  bond.  Id. 

5.  It  is  not  necessary  to  the  Jurisdiction  of 
the  court  that  the  next  friend  of  an  infant 
should  exhibit  with  the  bill  evidence  of  special 
authority  to  bring  it  as  next  friend.  His  own 
affidavit  that  he  £  the  next  f rieod  of  the  infant 
is  sufficient.  Id, 

6.  The  rule  that  a  next  friend  or  guardian 
4td  litem  cannot,  by  admissions  or  stipulations, 
tnirrendertbe  rights  of  the  infant,  does  not  pre- 
vent a  guard  lED  ad  litem  or  proehein  amy  from 
assenting  to  such  arrangements  as  will  facilitate 
the  determination  of  the  case  in  which  the 
rights  of  the  infant  are  involved.  Id, 

7.  A  consent  by  the  next  friend  or  guardian 
4id  litem  that  a  case  be  heard  in  a  particular 
division  of  the  Supreme  Court  of  Illinois  did 
not  prejudice  the  substantial  rights  of  tiie  fo- 
fant,  although,  in  the  absence  of  consent,  ibe 
flupreme  court  sitting  in  one  division  cannot 
take  cognizance  of  a  case  from  another  di^- 
don.  Id. 

8.  A  statutory  provision  requiring  ten  days' 
notice  for  the  suing  out  of  a  commission  to 
take  depositions  might  have  been  waived  by  a 
guardian  ad  litem  or  next  friend  without  the 
imputation  upon  him  of  fraud  or  collusion; 
nor  is  fraud  and  collusion  to  be  imputed  to 
him  because  he  did  not,  after  his  appoint- 
ment, file  cross-interrogatories,  when  cross-in- 
terrogatories were  filed  by  another  party  and 
were  of  the  most  searching  character.         Id, 

9.  The  mere  failure  of  a  guardian  ad  litem 
and  next  friend  to  apply  for  a  rehearing  does 
not  raise  any  presumption  of  infidelity  to  his 
trust  Jd. 

INJUNCTION.     See  also   Affbal  ahd 
Ekbor,  54,  55. 

1.  In  a  proper  case,  the  equitv  courts  of  one 
State  can  restrain  persons  within  their  juris- 
diction from  the  prosecution  of  suits  in  an- 
other.    CMe  V.  Cunningham,  588 

2.  Where  a  Massachusetts  creditor  of  an  in- 
solvent citizen  of  that  State  attach^  in  New 
York  a  debt  due  from  a  citizen  of  New  York 
to  the  insolvent  debtor,  so  as  to  obtain  a  pref- 
erence over  other  creditors,  contrary  to  the 
insolvent  laws  of  Massachusetts  forbidding 
preferences,  a  Massachusetts  court  can  restrain 
the  attachment  creditor  from  the  prosecution  of 
auch  attachment  suit,  in  an  action  in  eouity 

in  Mas- 
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brought  by  Uie  assignees  in  insolvency 
aachusetts. 


INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.  See  also  Banks 
AND  Banking,  12;  Levy  and  Sbizubb. 

1.  Under  the  statute  of  Texas  an  assign- 
tnent  is  not  void  because  it  is  made  to  two  as- 
signees, instead  of  to  one,  although  the  statute 
•peaks  only  of  an  assignee.    Mtilter  v.  Norton, 
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2.  An  assiniment  of  a  debtor's  proper^  for 
the  benefit  of  his  creditors  is  not  voia  because 
the  assignee  is  not  a  resident  or  citizen  of 
the  State  where  the  assirament  is  made  and  the 
debtor  resides,  provided  he  complies  with  the 
conditions  prescribed  by  the  law.  Baehraek  v. 
Norton,  877 

8.  A  resident  and  citizen  of  Missouri  cm 
lawfully  be  an  assignee,  under  the  laws  of 
Texas  in  regard  to  assignments  by  insolvents 
for  the  benefit  of  their  creditors.  Id, 

4.  Permitting  a  sale  bv  the  assignee  on 
credit,  under  the  Texas  decisions,  does  not 
render  an  assignment  void  upon  its  face. 
Mutter  r.  Norton,  897 

5.  A  clause  in  an  assignment  by  an  insolvent 
debtor  of  his  property  for  the  benefit  of  his 
creditors,  that  the  assignee  shall  "convert* 
the  property  assigned  "  into  cash  as  soon  and 
upon  the  best  terms  possible  for  the  best  inter- 
ests of  the  creditors/'  does  not  give  him  au- 
thority to  sell  on  credit.  Id» 

6.  As  respects  fraud  in  law,  where  that 
which  is  valid  in  an  assignment  can  be  separated 
from  that  which  is  invalid,  without  defeating 
the  general  intent,  the  maxim,  "  Void  in  part, 
void  $71  toto,"  does  not  necesMully  apply,  and 
the  instrument  may  be  sustained  notwitlistand- 
ing  the  invalidity  of  a  particular  division. 
Inters  V.  Bain,  696 

7.  Fraudulent  intent  is  not  a  necessary  de- 
duction from  permission  to  the  creditors  in  the 
second  class  to  avail  themselves  of  their  claims 
in  bidding  on  property  sold  at  auction  under 
an  assignment.  Id, 

8.  An  assignment  which  includes  aU  the 
property  of  the  grantors  as  partners  and  indi- 
vidually, for  the  benefit  of  partnership  and  in- 
dividual creditors,  should  be  eonstrued  distribu- 
tively,  and  the  partnership  assets  be  applied  to 
the  payment  of  partnership  debts,  and  the  indi- 
vidual assets  to  individual  liabilities.  Id, 

9.  A  deed  of  assignment,  under  the  Texas 
statute,  is  not  void  l^cause  the  verified  sched- 
ule  annexed  to  it  may  embrace  a  debt  that  can- 
not be  paid  ratably  with  the  claims  of  other 
creditors.    Traeyy.  Tuffly,  879 

10.  An  assignment  of  a  limited  partnership, 
which  covers  the  interest  of  the  special  partner 
in  the  firm  property,  need  not  convey  his  indi- 
vidual property,  which  cannot  be  taken  for  the 
debts  of  the  firm.  Id, 

11.  In  Texas  one  partner  may  make,  in  good 
faith,  in  the  name  of  the  firm,  an  assignment 
of  the  partnership  property  for  the  benefit  of 
creditors.  Id, 

12.  In  Texas  a  limited  partnership,  when  it 
is  insolvent  or  contemplates  insolvencv,  may 
make  an  assignment  of  its  property  for  the  ben- 
efit only  of  such  creditors  as  will  accept  their 
proportional  share  of  the  proceeds  of  the  effects 
assigned,  and  discharge  their  claims.  Id. 

18.  That  a  creditor  sought  to  have  an  assign- 
ment set  aside  does  not  deprive  it  of  its  rights 
under  it,  upon  the  failure  of  its  attack.  Petere 
V.  Bain,  696 

14.  Foreign  creditors  as  well  as  domestic  are 

grecluded  by  insolvency  proceedings  from  levy- 
)ff  on  property  which  has  come  into  the  cus- 
tody of  the  insolvency  court,  although  they 
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kATe  not  made  themselves  parties  to  the  pro- 
ceediogs.    QeiUnger  v.  Philippi,  614 

16.  By  the  laws  of  Louisiana*  when  a  eetiio 
iim^rtim  has  been  accepted  by  the  coart  and 
the  creditors,  and  a  syndic  has  been  appointed 
and  qualified,  all  the  property  and  ri^ts  of 
property  of  the  insolvent  are  vested  in  his  cred- 
itors represented  bv  the  syndic  as  their  trustee, 
and  pass  to  the  creditors  by  the  cession,  whether 
included  in  his  schedule  or  not  Id. 

16.  An  order  of  the  court  in  insolvency  stay- 
tog  all  judicial  proceedings  against  the  insol- 
vent and  his  property,  and  passing  all  his  assets 
to  the  syndic  for  the  creditors,  is  not  confined 
in  its  operation  to  the  propertv  specifically 
named  in  the  schedule;  nor  does  the  acceptance 
by  the  creditors  have  that  effect  Id, 

17.  Where  property  was  named  in  the  sched- 
ule as  belonging  to  nis  wife  individually  and 
not  claimed  by  the  debtor,  the  action  of  credi- 
tors to  signing  consents  to  the  insolvent's  dis- 
charge, under  the  erroneous  belief  that  this 
property  was  not  subject  to  their  claims,  does 
not  estop  them,  and  they  are  entitled  to  share 
to  its  proceeds  when  the  mistake  is  discovered. 

Id. 

18.  WhUe  nonresident  creditors  are  entitled 
to  come  in  pari  pa$8u  with  domestic,  yet  if 
they  do  not  do  so,  they  cannot  participate  to 
the  distributioo.  Id. 

INSUBANCB. 

1.  A  recovery  at  law  could  be  bad  on  an  ac- 
cident policy,  luthough  the  contract  of  defend- 
ant was  not  to  pay  any  sum  absolutely,  but 
only  to  levy  an  assessment  and  pay  over  the 
proceeds.  Vnited  BtatM  Mut.  AootdnU  Ano. 
▼.  Barry ^  60 

2.  Where  a  policy  does  not  make  the  pay- 
ment of  any  sum  contingent  on  an  assessment, 
or  on  the  collection  of  an  assessment,  but  it 
agrees  to  pay  a  principal  s^im  represented  l^ 
the  payment  of  $3  for  each  member  in  a  cer- 
tain division,  within  sixty  days  after  the  proof 
of  death,  and  the  numberof  members  is  proved 
to  be  sufficient  to  pay  the  loss  if  an  assessment 
were  made,  an  action  at  law  may  be  matotained 
for  the  amount  of  the  loss;  the  remedy  is  not 
solely  in  equity  for  a  sp<Mdflc  performance  of 
the  contract.  Id. 

8.  In  an  action  on  an  accident  policy  the 
court  properly  tostructed  the  jury  that  lumping 
off  a  platform  was  the  means  by  which  the  in- 
jury was  caused;  that  the  question  was  whether 
there  was  anything  accidental,  unforeseen,  to- 
voluntary,  unexpected,  in  the  act  of  jumping, 
from  the  time  the  deceased  left  the  platform 
until  he  aliehted  on  the  ground;  that  the  term 
"accidentar  was  used  in  the  policy  in  its  ordi- 
nary, popular  sense,  as  meaning  "happen tog 
by  chance,  unexpectedly  taking  place,  not  ac- 
cording to  the  usual  course  of  things,  or  not  as 
expected;"  that  if,  in  the  act  that  preceded  the 
injury,  sometbinf  unforeseen,  unexpected,  or 
unusual  occurred  which  produced  the  injury, 
then  the  tojury  resulted  through  accidental 
means.  Id. 

4.  When  the  law  of  the  State  provides  that 
a  person  who  solicits  or  procures  applications 
for  insurance  shall  be  held  to  be  the  agent  of 
the  insurance  company,  and  such  agent  flUs 
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up  the  application,  bis  act  to  doing  so  is  the 
act  of  the  company.  Cdntinental  L.  Itu.  Cb. 
V.  Chamberlain,  841 

5.  Marine  policies  issued  to  the  respecliv» 
owners  of  cotton  are  not  to  have  any  effect  up- 
on a  fire  policy,  unless  they  amount  to  double- 
tosurance.  Double  insurance  exists  only  to  the- 
case  of  risks  upon  the  same  toterest  in  property 
and  in  favor  of  the  same  person.  California 
Lu.  Co.  V.  Union  Comprea  Co.  780 

6.  Common  carriers  can  insure  themselves 
against  loss  proceeilmg  from  the  negligence  of 
their  own  servants.  Id, 

7.  Havinj^  issued  a  policy  on  cotton,  witl^ 
notice  that  it  was  intended  to  cover  the  interest 
of  railroad  companies,  the  insurer  is  estopped 
fiom  asserting  that  the  policy  was  toteoded  u> 
protect  only  the  legal  owners  of  the  cotton.  Id. 

8.  Railroad  companies,  by  acquiring  receipts- 
of  a  bailee  and  issutog  bilk  of  ladto^  for  cot-^ 
ton,  take  only  constructive  possession  of  it;, 
and  the  actual  and  physical  possession  of  m 
warehouse  company  gives  it  the  right  to  effect 
insurance  for  its  own  benefit,  and,  as  bailee  or 
agent,  for  the  protection  of  the  railroad  com- 
panies. Id. 

9.  A  bailor  who  has  an  insurable  toterest  ia 
the  property  can,  to  the  extent  of  his  insurable' 
toterest,  clum  the  benefit  of  insurance  effected 
to  his  favor  by  bis  bailee;  and  the  case  is  not 
varied  or  affected  by  a  clause  in  receipts  givea. 
by  him,  "^ot  responsible  for  any  loss  by  fire." 

Id. 

10.  The  words  **  held  by  them  to  trust,"  ia 
a  policy,  cannot  properly  be  limited  to  a  hold- 
ing in  trust  merely  for  an  absolute  owner,  wbea 
it  clearly  appears  that  railroad  companies  had 
an  insurable  interest  in  the  cotton,  and  th» 
plaintiff  held  the  property  in  trust  exdusivelv 
for  those  companies.  ItL 

11.  A  person  may  insure  to  his  own  name- 
goods  held  in  trust  by  him,  and  he  can  recover 
for  their  entire  value,  holding  the  excess  over 
his  own  toterest  to  them  for  the  benefit  of  those 
who  have  totrusted  the  goods  to  him.  Id. 

12.  Where  a  company  received  cotton  to 
press,  and  issued  receipts  therefor,  which  were- 
exchanged  with  a  railroad  company  for  its  biUa 
of  lading  for  the  transportation  of  the  cotton,, 
agreeing  to  deliver  it  at  an  address  specified 
in  the  Inll  of  lading,  the  railroad  company  has- 
an  insurable  toterest  in  the  cotton,  which  may 
be  covered  by  a  policy  'issued  to  the  former 
company.  Id. 

18.  Right  of  action  on  a  policy  tosuring  a 
carrier  is  not  contingent  upon  the  payment  oy 
the  carrier  of  the  value  of  the  cotton  bumedi, 
but  it  is  contingent  only  upon  the  destrucdoa 
of  the  cotton  by  fire  under  circumstances  whicl)^ 
impose  a  liability  upon  the  carrier.  Id. 

14.  Where  the  agent  writes  to  the  applicatioa 
that  the  applicant  has  no  other  insurance,  al* 
though  the  applicant  told  him  that  he  had  cer- 
tificates of  membership  to  co-operative  com- 
panies, which  the  agent  said  were  not  considered 
insurance  by  him,  the  company  is  bound  by 
the  agent's  interpretation,  and  estopped  from 
asserting  the  contrary.  Continental  L.  In$.  Co. 
y.  Chamberlain,  841 

15.  If  an  ^>plicant  for  tosurance  fully  states* 
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tbe  facto  to  tb«  agent,  and  the  agent  writes  the 
answers  to  the  quMtions  contnuy  to  tbe  facto 
stated  bj  tbe  applicant,  the  insurance  compan  j 
Is  estopped  from  making  a  defense  in  an  action 
on  tbe.policy,  Ij  reason  of  the  falsitj  of  such 
answers.  Id, 

16.  Tbe  words  of  a  policy,  "Direct  loss  or 
damase  l^  fire,"  mean  loss  or  damage  occur- 
ring directly  from  Areas  tbe  destroying  agency, 
in  contradistinction  to  tbe  remoteness  of  fire  as 
such  agency.  C(Uifor^iaIni,Oa.Y,UhumChm-- 
pre$$G>.  780 

17.  A  clause  written  in  tbe  margin  of  a  poli- 
cy, granting  a  priyilege  "  to  keep  not  exceed- 
ing 5  barrels  of  oil  on  said  premises,"  does  not 
dispense  with  tbe  printed  regulations  as  to 
precautions  in  handling  or  using  it.  Gunther 
V.  Liverpool  dbL.AQ.  Int.  Co.  857 

18.  Where  a  policy  of  fire  insurance  permito 
tbe  use  of  kerosene  or  like  oil  "for  ligbto,  if 
ibe  same  is  drawn  and  tbe  lamps  are  filled  and 
trimmed  by  daylight  only,"  the  words  "for 
ligbto"  are  restrict^  in  meaning  to  lighting  the 
insured  premises  only,  and  tbe  words  "bvday- 
ligbf  are  intended  to  prevent  tbe  nse  ox  arti- 
ficial light  from  which  tbe  oil  might  catch  fire. 

Id. 

19.  A  breach  of  tbe  conditions  of  a  policy  by 
anyone  permitted  by  tbe  assured  to  occupy  the 
premises  is  equivalent  to  a  breach  by  the  as- 
sured himself.  Id. 

20.  An  assured  is  chargeable  with  any  acto 
of  bis  lessee  in  keeping  on  the  premises  any 
prohibited  articles,  although  they  were  not  in- 
tended to  be  used  there,  but  for  lighting  other 
places.  Id. 

21.  Judgmento  in  actions  for  insurance  in 
favor  of  plaintiff,  for  loss  by  fire  of  bis  hotel 
building,— affirmed  by  reason  of  a  divided 
court.     CorUineniai  Int.  Oo.  T.  WrigM.        210 

INTEREST. 

1.  A  defendant  is  not  entitled  to  interest  after 
tender  made,  if  the  plaintiff  has  not,  since  tbe 
tender,  realized  any  interest  upon  the  moneys 
left  hj  him  for  defendant  at  a  bank.  Oheney 
T.  Lmy,  818 

2.  Interest  on  a  dividend  declared  by  a  re- 
ceiver should  be  allowed  from  the  time  it  was 
declared  and  ought  to  have  been  paid.  Armr 
ttrong  v.  American  Exch.  Nat,  Bank,         lil 

8.  Interest  on  bonds  should  be  allowed  only 
from  tbe  date  when  they  were  delivered  to  tbe 
owners  and  holders  of  them.  WaMum  v. 
Oreen,  516 

i.  Where  coupons^  as  well  as  tbe  bonds,  are 
stient  as  to  tbe  rate  of  interest  after  maturity, 
and  are  made  payable  in  New  York,  tbe  rate 
of  interest  estoblisbed  l^  law  in  that  Stote  is 
to  be  allowed  on  tbe  coupons  after  their  ma- 
turity.   Scotland  County  Y.  Hitt,  261 

5.  Where  a  Judgment  was  rendered  in  Mis- 
souri, tbe  law  of  that  Stote  governs  as  to  in- 
terest on  tbe  Judgment  after  ito  rendition.    Id. 

6.  A  guarantor  of  title  to  land  in  Louisiana 
is  not  liable,  on  an  eviction  of  bis  grantee,  for 
Interest  on  tbe  valuation  of  unimproved  land 
from  which  bis  grantee  derived  no  rente  or 
revenues.    Now  OrUantr.Chrittnuu,  99 


7.  Under  the  Revised  Stotutes  relating  to  the 
District  of  Columbia,  puties  may  contract  in 
writing  for  the  payment  of  interest  at  tbe  rate 
of  10  per  cent  per  annum.  Shepherd  v.  Pepper, 
706 

INTEBNAL  REVENUB. 

1.  One  who,  in  bis  business  of  buying  and 
selling  stocks  for  others,  regularly  employs 
capitol  by  use  of  which  interest  is  eamea  up- 
on moneys  advanced  by  him  for  bis  custom- 
ers, is,  under  tbe  stotute,  a  banker,  whose 
capital,  employed  in  bis  btisiness,  is  liable  to  a 
tox  of  ^  ox  1  per  cent  per  month,  under  U.  8. 
Rev.  Btot  S  8408.    Richmond  v.  Blake,      481 

2.  One  who  has  a  place  of  business  where 
stocks  are  received  for  sale  is,  by  U.  8.  Rev. 
Stat  §  8407,  a  banker.  Id. 

8.  Where  one  has  a  room  or  place  indicated 
by  a  sign  over  tbe  door,  where  bis  mail  matter 
is  received,  and  where  he  can  be  met  bv  bis 
cliento,  and  where  thev  can  deliver  stocks  to 
be  sold  l^  him,  and  be  buys  and  sells  stocks  for 
bis  customers,  stocks,  when  delivered  to  him 
at  this  place  of  business  for  sale,  are  received 
by  him  "for  sale,"  within  the  meaning  of  U. 
a  Rev.  Stat  g  8407.  Id. 

i.  Tbe  forfeiture  for  illicit  distiUing  is  con* 
summated  immediately  upon  tbe  commission 
of  the  act  causing  it,  and  constitutes  a  stot- 
utory  transfer,  at  that  time,  of  tbe  right  to  the 
property  to  the  United  States;  and  tbe  iudicial 
condemnation,  when  obtoined,  relates  back  to 
that  time,  and  avoids  all  intermediate  sales  and 
alienations,  even  to  purchasers  in  good  faith. 
United  Statet  v.  StoweU,  555 

6.  By  U.  S.  Rev.  Stat  §  8258,  personal  prop- 
erty, by  whomsoever  owned,  in  the  possession 
of  an  illicit  distiller,  or  found  upon  the  prem- 
ises, is  forfeited.  Id, 

6.  Butto  sold  to  a  third  person  before  any 
offense  was  committed,  but  on  tbe  premises  at 
the  time  of  the  commission  of  tbe  offense  of 
illicit  distilling,  and  of  tbe  seizure,  are  for- 
feited. Id. 

7.  Malt  and  bops  on  the  premises  at  tbe  lime 
of  tbe  commission  of  tbe  offense  and  of  tbe 
seizure  are  forfeited  for  illicit  distilling,  al- 
though sold  to  a  third  person  after  the  ofiense 
was  committed.  Id, 

8.  Horses,  wagons,  and  harnesses  sold  after 
tbe  forfeiture,  but  found  upon  tbe  premises 
at  the  time  of  tbe  seizure,  were  forfeited  under 
the  Act  of  Congress  of  1875  relating  to  illicit 
distilling.  Id, 

9.  Where  illicit  distilling  was  not  carried  on 
with  the  knowledge  or  permission  of  a  prior 
mortgagee,  the  mortgage  is  valid  as  against 
the  United  Stotes;  and  tbe  Judgment  of  con- 
demnation must  be  against  the  equity  of  re- 
demption only.  Id, 

10.  Tbe  setting  up  of  a  still  on  mortgaged 
land,  with  tbe  mortgagor's  knowledge  and 
consent,  in  violation  of  tbe  internal  revenue 
laws,  operated,  from  tbe  time  it  was  set  up,  as 
a  stotutory  conveyance  to  tbe  United  States  of 
tbe  mortgagor's  title  and  interest  in  tbe  land, 
which  was  as  valid  and  effectual  as  a  recorded 
deed;  and  the  right  so  vested  in  tbe  United 
Stotes  could  not  oe  defeated  or  impaired  bv 
any  subsequent  act  of  the  mortgagor.  la, 
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ESTOPPEL*     See    also    Bleotions;    In- 

*  SOLTENCT  AUD  AsSIOmfENT  FOB  CbBDI- 

T0B8,  17;  Watbb  Companieb,  2. 

1.  If  ft  power  to  coDvey  is  general  and  a 
eonyeyaiice  is  a  fraud  upon  the  power,  no  es- 
toppel arises  in  favor  of  the  grantee  unless  he 
paid  value  without  notice.  Deputron  ▼. 
loung,  928 

8.  In  Texas,  the  clause  la  a  deed,  "To  have 
and  to  hold  to  the  grantee,  his  hdrs  and  as- 
iigns  forever,  free  irom  the  just  claim  or 
claims  of  any  and  aU  persons  whomsoever 
claiming  or  to  claim  the  same," —  Is  a  general 
warranty,and  carries  to  the  grantee,  by  estoppel, 
a  subsequent  title  which  comes  by  inheritance 
to  the  grantor.    MiUer  v.  Texas  db  P.  B.  Oo. 

487 

8.  One  who  has  accepted  the  benefit  of  a 
conveyance  cannot  repudiate  the  burden  im- 
posed upon  him  by  express  agreement  therein. 
MtUer  V.  AihfoTd,  667 

4.  If  checks  for  dividends  were  indorsed  by 
a  woman,  she  is  estopped  to  say  that  she  did 
Dot  know  their  contents  and  was  not  the  owner 
of  the  shares  of  stock  upon  which  the  divi- 
dends were  declared,  where  each  check  is  pay- 
able to  her  order,  and  is  on  its  face  for  aivi- 
dends  on  stock  standing  in  her  name  on  the 
books  of  the  bank.    Keyter  v.  A*(f,  681 

6.  The  objection  that  the  transfer  by  a  com- 
pany of  its  entire  property  to  a  new  company 
was  illegal  and  ultra  viret,  and  therefore  to  he 
disregaraed,  cannot  be  availed  of  l^  one  who 
has  proceeded  against  the  new  companv  and 
obtained,  upon  the  assumed  validitv  of  such 
transfer,  a  decree  that  it  pay  his  judgment, 
which  ]b  founded  upon  a  demand  that  com- 
pany aereed  to  assume  as  part  of  the  consider- 
ation of  the  transfer. '  Fbgg  v.  Blair,  721 

6.  Where  a  bank  represents  to  another  bank 
that  a  holder  of  a  draft  is  a  bona  flde  holder, 
and  the  latter  bank  takes  the  draft  on  deposit, 
and  places  it  to  the  holder's  credit,  and  pays  his 
checks,  rclyinff  on  such  representation,  the 
former  ban's  fi  estopped  from  showing  that 
such  holder  was  not  a  Ixma  Me  holder  of  the 
draft;  and  its  receiver  standB  in  no  better  po- 
sition. Amuirong  t.  American  Bxeh.  mU. 
Bank,  747 

7.  If  attaching  creditors  recognized  and 
dealt  with  a  firm  as  a  limited  partnership,  they 
are  estopped  from  insisting  that  there  was  no 
such  partnership  or  that  the  notice  was  insuffi- 
cient   Tra^  T.  Tt^y,  879 

8.  A  debtor,  to  destroy  equality  and  accom- 
plish partiali^,  cannot  iimore  its  long  ac- 
quiescence ana  plead  an  unsubstantial  techni- 
cality to  overthrow  protracted,  extensive,  and 
costly  proceedings  carried  on  in  reliance  upon 
Its  consent.    Braton  t.  Lake  Superior  Iron  Ch, 

1021 


9.  Where  the  mortgagor  neither  paid  nor 
offered  to  pay  the  installments  as  they  became 
due,  nor  did  he  pay  or  offer  to  pay  them  by 
giving  his  note  secured  by  mortgage  on  other 
real  estate  at  any  time  thereafter,  but,  on  the 
contrary,  stood  by  and  allowed  the  property  to 
be  sold,  saw  the  sheriff's  deed  executed  for  it; 
and  never  attempted  to  redeem,  he  cannot, 
thirteen  years  after  the  purchaser  at  the  sale 
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has  taken  possession  of  it,  and  after  Uie  prop- 
ertv  has  increased  in  value,  regain  possesoion 
of  it  by  a  suit  in  ejectment,  and  thus  defeat  the 
title  acquired  at  the  mortgage  sale,  by  aeltinc 
up  an  irregularity  in  the  forecloaure  proceed- 
ings.    Bacon  v.  Jforthteeetem  MuL  L.  Bu,  Co, 

118 

EVIDENCE. 

I.  Judicial  Notiob. 

XL  PBEauMPnoNs  and  Bubdkb  ov  Pboot. 
nL  Sbcobdabt;  Doottmbntabt. 
lY.  Pabol    Ain>   ExTBnraio    Oovcbbbom 

WBirrBGa. 
y.  Opinions;  Dbolabaiton^ 

YL  RbLBVANOT;  SUFFIOiBNOi; 

L  Judicial  Konoi. 

1.  Courts  must  take  judicial  notice  <rf  a 
charter  when  declared  by  the  Legislature  to  be 
a  public  Act.    (km  v.  KtUy,  618 

8.  The  United  States  Suprema  Court  takes 
ludidal  notice  of  the  fact  that  at  the  date  of 
his  certificate  a  deputy  comptroll«r  of  the  cur- 
rency was  such  officer.    Kiifeer  t.  JQiH^     681 

XL  Pbbsumftionb  ahd  Bubdbv  ov  Pboot. 

8.  If  the  validity  of  a  deed  depends  on  as 
act  in  pais,  the  party  daiming  under  it  is 
bound  to  prove  the  performance  o#  the  act 
Deputron  Y,  Toung,  888 

i.  The  presumption  that  pablie  officers  have 
done  their  duty  is  not  a  substitute  for  proof  of 
an  independent  and  material  fact  Uniied 
States  V.  Carr.  488 

6.  If  a  deputy  comptroller  ilgna  as  acting 
comptroller,  ft  will  be  assumed  that  at  the  date 
of  hh  certificate  he  was  authorized  to  exercise 
the  powers  and  discharge  the  duties  of  tlie 
comptroller,  and  was  at  &t  time  acting  comj^ 
troller.    Keyset  v.  Mts,  681 

6.  In  order  to  establish  an  acquieaoence 
equivalent  to  assent  in  a  certain  mode  of  deal- 
ing with  the  subject  matter  of  a  mail  contract, 
the  burden  is  on  the  contractors  to  show  know- 
ledge or  information,  bv  the  department,  of  his 
conduct  in  the  premues.  JjniUd  StaUs  v. 
Carr,  488 

7.  Where  one  of  a  firm  to  which  cboaes  in 
action  were  assigned  testified  that  be  knew  at 
the  time  of  the  transactioD  that  the  assignor 
was  insolvent,  and  that  he  received  them  afl  or 
nearly  all  in  payment  of  the  debt  of  his  firm, 
the  burden  of  proof  was  upon  the  firm  to  show 
the  fairness  of  the  transacUoo,  ahbough  in 
their  answer  as  defendants  they  denied  hiviu 
an^  property  of  the  debtor.  Kkin  v.  A# 
heimer,  878 

8.  The  court  never  presuoMS  fraud.  Osie^ 
lessness  in  the  dealings  between  hnsbaiid  and 
wife  does  not  tend  to  eatabttili  fraud.  Sekrmtr 
V.  SeoU,  te 

8.  The  mere  possession  of  it  by  tba  husband 
is  no  proof  that  the  title  to  pfopeity  has  pasM? 
from  the  wife  to  him.  After  it  has  Iwensfaowm 
that  the  proper^  accrued  to  the  wife  by  de- 
scent  from  her  father's  and  brother^  estates, 
the  presumption  necessarfly  is  thsft  it  oootinQed 
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niinoii  from  the  origiaal  decree  rendered  in  a 
•suit  brought  by  him,  and  appeared  by  guardi- 
an ad  litem  to  an  app^  in  the  cro8fr«uU,  he  is 
«8  much  bound  by  the  action  of  that  court  in 
respect  to  mere  errors  of  law  not  involying  Ju- 
risdiction  as  if  he  had  been  an  adult  when  the 
-appeal  was  taken.  Kingtburif  y.  Buekner,  1047 

17.  A  decree  against  a  corporation,  making 
4m  assessment  on  its  stock  in  the  discbarge  ox 
:a  duty  resting  on  the  corporation,  binds  its 
members  in  the  absence  of  fraud,  although  it 
has  assigned  its  property  and  rights  in  trust  for 
4he  pigment  of  its  debts  and  has  ceased  to  ex- 
ist.   Bawiini  r.  Qlenn,  184 

18.  A  stockholder  is  bound  l^  a  decree  of  a 
•court  of  equity  against  the  corporation  in  en- 
forcement of  a  corporate  duty,  although  not  a 
party  as  an  indiyidual,  but  omy  through  repre- 
sentation by  the  company.  Id. 

19.  When  the  suit  in  which  a  Judgment  was 
recovered  was  not  commenced  until  after  a 
bank  went  into  liquidation,  the  Judgment 
^against  the  corporation  Ib  not  binding  on  the 
atockholders  in  the  sense  that  it  cannot  be  re- 
examined, where  the  facts  of  the  case  were  not 
known  to  the  stockholders  of  the  bank  when 
the  Judgment  was  rendered.  Schroder  v. 
Mant^aetunri  Nat.  Banl^  664 

in.  LqEST;  BhVOROEMBZIT;  RkLDET  AeAIHST. 

20.  Judgments  become  liens  only  from  the 
time  they  are  rendered,  or  notice  thereof  is 
filed  in  the  register's  office  of  the  county  where 
the  property  is  situated.  They  are  subordi- 
nate to  any  prior  mortgage  upon  the  property. 
Fogg  V.  Blatr,  721 

21.  Ko  execution  can  be  issued  in  one  State 
tipon  ajudgment  of  another,  without  a  new 
«uit.     CoUy,  Ounningham,  688 

22.  The  proyision  of  IT.  8.  Const,  art.  4, 
%  1,  that  full  faith  and  credit  shall  be  given  in 
«ach  State  to  the  Judgments  of  eveiy  other 
State,  does  not  prevent  an  inquiry  into  the  Juris- 
diction of  the  court  rendering  the  Judgment, 
over  the  parties  and  subject  matter,  nor  as  to 
whether  the  Judgment  is  impeachable  for 
fraud.  Id. 

28.  Where  a  court  has  Jurisdiction  of  the  case 
and  of  the  parties  and  of  the  subject  matter,  for 
4my  mere  error  in  its  decision  the  proper  remedy 
is  by  appeal,  or  by  bill  of  review  in  the  same 
court,  and  not  by  a  suit  in  another  court. 
Leav&nworth  Oauniyyr.  Chicago,  ILL  dP.  B, 
Co.  1064 

24.  The  facts  that  some  of  the  trustees  in  a 
deed  of  trust  or  mortgage  given  by  a  railroad 
<x>mpany  were  directors  or  stockholders  in  a 
railroad  company  which  procured  the  foreclos- 
ure of  the  mortgage,  and  that  one  person  was 
the  president  oi  both  companies,  and  that  a 
majority  of  the  directors  of  both  companies 
were  the  same  persons,  and  that  a  majority  of 
the  stock  of  the  mortgagor  company  was  in  the 
hands  of  the  president  of  the  other  company, 
^nd  that  the  attorney  who  appeared  for  the 
mortgagor  company  had  previously  been  em- 
ployed by  the  other  company,  and  the  attorneys 
who  brought  the  foreclosure  suit  were  after- 
wards attorneys  of  the  latter  company,  and  one 
of  the  attorneys  of  that  company  in  the  fore- 


docure  suit  was  a  director  in  the  mortgagor 
company, — are  not  sufficient,  in  the  absence  of 
actual  fraud,  to  render  the  foreclosure  yoid. 

Id. 

26.  Where  the  proper  place  to  haye  made  a 
defense  was  in  a  foreclosure  suit,  and  ample 
opportunity  was  had  there  for  such  defense,  Uie 
court,  in  a  suit  afterwards  brought  to  declare 
the  foreclosure  sale  void,  is  not  bound  to  give 
effect  to  such  defense.  Id. 

26.  If  original  and  cross-bills  were  not  a 
genuine  case,  but  were  contrived  and  the  pro- 
ceedings were  conducted  for  the  purpose  of 
depriving  an  infant  of  his  estate,  without 
bringing  attention  to  the  real  merits  of  his  claim 
to  the  property  in  dispute,  the  decree  in  such 
case  would  not  constitute  an  obstacle  in  the 
way  of  giving  relief  to  the  infant.  Kingtbury 
T.  Buekner,  1047 

27.  That  the  attention  of  the  court  was  not 
specially  called  in  a  former  suit  relating  to  an 
infant's  property  to  the  points  now  made 
against  the  theory  of  a  trust,  advanced  in 
behalf  of  the  opposite  party,  does  not  show 
fraud  or  collusion.  The  absence  from  the 
opinion  of  that  court  of  any  reference  to  it  does 
not  prove  that  the  guardian  ad  litem  and  next 
friend  failed  to  make  the  point,  or  that  he  pur- 
posely avoided  allusion  to  it.  id 

JUDICIAL  NOTICE.    See  ByiDKNGa»  L 

LEASE.    See  Oobpobatiohb,  11« 

LEGISLATURE.    See  Pouoa. 

LEVY  AND  SEIZURE. 

Insolvency  proceeding  in  ]x)ui8iana  place  all 
of  the  debtors  property  ingremio  legie,  and  pre- 
vent any  valid  levy  on  any  part  of  it  thereafter, 
although  it  is  not  included  in  the  schedule,  and 
remains  in  the  debtor's  possession.  Oeilinger  v. 
Fhilippi,  614 

LIENS.    See  also  Cobporatiohi^  18,  19; 

MOBTGAGB,  16, 16. 

1.  A  bargain  and  sale  of  personal  property, 
accompani^  by  delivery,  devests  the  vendor 
of  any  lien  for  payment,  unless  such  Uen  is  se- 
cured by  chattel  mortgage  or  bv  agreement 
between  the  parties.    Segntt  y.  Ordbtree,    126 

2.  The  Indiana  Act  of  1887  gives  a  lien  to 
employ^  of  a  corporation  only  for  work  and 
labor,  and  not  for  the  value  of  materials  fur- 
nished, or  for  advances  of  money  made.  Van^ 
y.  NetDcombe,  810 

8.  A  contractor  with  a  corporation  is  not  an 
employ6  of  the  corporation,  within  the  mean- 
ing of  the  Indiana  Act  of  1887.  §  1  (Ind.  Rev. 
Stat  §  6286),  which  rives  a  lien  to  employ^ 
for  work  and  labor  done  and  performed  by 
them  for  the  corporation.  la, 

4.  Plaintiff,  by  perfecting  his  claim  for  a  lien 
under  the  Indiana  Act  of  1887,  waived  any 
right  he  had  to  assert  his  common-law  lien  on 
the  personal  property  and  earnings  of  the  cor- 
poration. Id, 

LIMITATION  OF  ACTIONS. 

1.  No  state  statute  of  limitations  can  affect 
the  rights  of  the  United  States;  it  is  not  nmen- 
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able  to  the  ttatateof  UmiUtiooi  or  the  doctrine 
of  lacbet.    IMJIM  y.  Pbrkt,  827 

2.  The  District  of  Colambia  is  embraced  in 
the  terms  of  tbe  Statute  of  limitations  io  force 
in  that  district.  MetrapoUtam  R.  (h.  y.  Dis- 
tri€t  of  ColufMm.  231 

8.  Tbe  fact  tbal  the  doty  to  paj  mooej  for 
work  and  materials  which  defeodant  failed  to 
perform  was  a  statutory  one  does  not  make  the 
action  one  upon  the  statute;  such  an  action  Is 
one  within  the  8Utute  of  LimiUtiooa.       Id, 

4.  In  Texas,  where  tbe  Statute  of  Lfanita- 
tloDS  has  commenced  to  run  against  a  party,  it 
is  not  suspended  by  his  death,  and  (he  period 
of  limitation  csnnot  be  extended  by  the  con- 
nection of  one  disabiH^  with  another.  MiUer 
▼.  Texoi  dP.  B.  Oa.  487 

5.  Tbe  provision  hi  the  Virginia  SUtute  of 
liinifations,  that  the  time  during  which  a  suit 
shall  be  obstructed  by  a  resident  of  the  State 
remoTing  and  remaining  out  of  the  State  shall 
not  be  computed  at  put  of  the  time  within 
which  the  suit  should  be  brought,  does  not  ap- 
ply where  the  removal  from  the  State  occurred 
before  the  contract  sued  upon  was  made,  and, 
therefore,  before  any  cause  of  action  ttoeon 
accrued.    Bmbreif  t.  Jeamon,  172 

6.  By  K.  Y. Code  Ciy.Proc.  $  89t, inaction 
which  does  not  involYe  title  or  possession  of 
real  property  in  the  State  cannot  be  brought  in 
the  Dtate  agieiiDSt  a  nonresident,  after  the  time 
limited  by  the  laws  of  his  residence  for  bring- 
ing a  like  action,  except  by  a  resident  of  the 
State  or  one  who  becomes  so  before  the  ex- 
piration of  the  time  so  limited.  Penfidd  y. 
C/*e$apeake,  0.  db 8.W.  R  0^  940 

7.  Unpaid  subscripUona  to  itocik  are  assets, 
and,  the  corporation  oeing  insolvent,  the  ex- 
istence of  mditors  subjects  these  liabilities  to 
the  rules  applicable  to  funds  held  in  trust;  and 
statutes  of  limitation  do  not  commence  to  run 
in  respect  to  them  until  after  a  call  and  assess- 
ment has  been  made.    Hawkifu  v.  Olenn,  184 

8.  In  a  case  of  fraud  upon  the  part  of  an 
administrator,  in  which  each  of  the  defendants 
participated,  a  court  of  equity  should  be  slow 
in  denying  relief  upon  the  mere  ground  of 
laches  in  bringing  suit    Brpan  v.  Kale$,    829 

9.  In  Arizona  the  limitation  for  the  com- 
mencement of  an  action  to  recover  real  property 
or  its  possession  is  five  years.  An  equitable 
action  to  set  aside  deeds  and  recover  real  prop- 
erty is  not  barred  by  such  statute  by  a  delay 
of  four  years  in  sumg.  Id, 

10.  In  the  courts  of  the  United  States,  in  an 
action  of  ejectment  based  on  a  title  derived 
from  tbe  government,  tbe  Statute  of  Limita- 
tions does  not  begin  to  run  until  the  date  of  the 
government  patent  for  the  land.  BecffleidY. 
Purkt,  827 

11.  Where  tbe  Statute  of  Limitations  has  be- 
ffun  to  run  against  the  right  of  an  assignee  in 
bankruptcy  to  redeem  from  a  foreclosure  sale 
and  conveyance  of  real  property  of  tbe  bank- 
rupt, the  statute  continues  to  run  against  the 
subsequent  grantee  of  the  same  property  by 
conveyance  from  Um  assignee.  Cfrtens  v. 
Taylor,  411 

12.  A  conveyance  by  an  assignee  in  bank- 
ruptcy cannot  prevent  the  operaUon  of  the  bar 
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of  tbe  statute  against  the  grantee,  whea  ii  ha* 
already  run  against  tbe  assigiiee,  or  bring 
into  action  a  new  period  of  limitatioQ  dating 
from  the  time  of  toe  conveyance;  nor  can  it  iu- 
terrupt  the  running  of  the  statute  agsiost  tbe 
claim  or  right,  w&n  it  has  once  commenced 
to  run  against  the  assignee.  Id. 

18.  That  a  bankrupt  omitted  to  mention  life 
policies  in  his  schedules  in  bankruptcy,  and 
that  neither  he  nor  his  administrator  informed 
tbe  assignee  of  them«  where  they  took  no  means 
to  conceal  them,  does  not  establish  fraudulent 
concealment  of  them  ao  as  to  prevent  tbe  run- 
ning of  the  Statute  of  limitationa.  Away  v. 
Oiearjf,  46» 

14.  A  ioitby  an  assignee  in  bankruptcy,  to- 
reoover  the  proceeds  of  policies  on  the  Ine  of 
the  bankrupt,  received  by  tbe  defendant  daim- 
ing  under  an  assignment  from  the  bankrupt,  is 
a  suit  between  the  assignee  in  bankruptcy  and 
one  daimine  an  adverse  interest,  within  the 
meaning  of  U.  8.  Bev.  Stat  g  6057;  and  sucb 
suit  is  tneref  ore  barred  by  the  two  vears'  limi- 
tation provided  by  such  sectkm.  Id.;  OUarjf 
T.  EUii  Foundry  Oo.  478> 

15.  When  pajrmentis  provided  for  out  of  a 
particular  fund  to  be  created  by  the  act  of  the 
debtor,  he  cannot  plead  the  Statute  of  limita- 
tions until  he  shows  that  that  fund  has  been 
provided.    Lincoln  Oountif  v.  lAodng,       765 

18.  One  having  a  cause  of  action  against  a 
Tennessee  corporation,  for  personal  injury  in 
that  Stata,  and  being  a  resident  of  Missouri 
when  the  injury  occurred,  is  barred  by  N.  T. 
Code  Civ.  Proc.  $  890,  from  bringing  his  action 
in  New  York,  unless  he  became  a  resident  of 
that  Stata  before  the  expiration  of  tbe  one  jrear 
limited  by  Uie  laws  of  Tennessee  for  the  com- 
mencement of  such  an  action;  although  in  New 
York  the  period  of  limitation  is  three  years. 
Ftr^fisld  r.  akempMki,  0.  d  S.  W.  B.  Ch.    940 

LIS  PENDENS.    See  also  Bohds,  21. 

A  purchaser  pendtnie  lite  CKanoi  relitigate, 
in  an  original,  independent  suit,  the  matters  de- 
terminea  in  a  suit  to  which  his  vendor  was  a 
party.    Mttten  v.  Moline  MaOeabU  Iron  Work$, 

178 

MANDAMUS.    See  also  Statb,  6L 

1.  The  vrrit  of  mandamus  may  be  issued 
where  an  inferior  court  refuses  to  take  Jurisdic- 
tion when  by  law  it  ought  to  do  so,  or  where, 
having  obtained  Jurisdiction,  it  refuses  to  pro- 
ceed in  ito  exercise.    Be  Fttrkor,  128 

2.  Although,  when  the  order  dismiaring  ao 
appeal  was  made,  the  supreme  court  of  a  Ter- 
ritory consisted  of  other  ludges  than  its  pres- 
ent members,  yet  a  mandamus  can  issue  to  the 
court  constituted  as  it  now  is,  to  reinstata  a  case 
dismissed  by  their  predecessors.  Id. 

8.  A  proceeding  by  mandamus  to  compel 
the  levy  of  a  tax  to  pay  a  Judgment  la  in  tbe 
nature  of  execution.  The  righta  of  the  parties 
to  the  ludfl^ment,  in  respect  of  ito  subject  matter, 
were  fixed  by  ito  being  rendered.  OkanuU  v. 
Trader,  846 

4.  A  court,  by  means  of  writo  of  mandamus 
operating  upon  tbe  officers  of  legislative  bodies, 
cannot  make  up  the  records  of  the  proceedings 

181. 182. 188. 184  U.  & 
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t^  (hose  'bodies,  or  cause  alteratlont  to  be  made 
Id  ftucb  records  as  prepared  bj  the  officer 
whose  dutf  it  was  to  prepare  ibem.  OUmgh  ▼. 
Ourtii,  M5 


Althoufffa  the  President  has  antborltj  to 
legulate  &e  leneth  of  service  and  compensa- 
tion of  a  special  deputy  marshal  or  a  super- 
visor of  election,  yet  where  the  services  for 
which  compensation  is  demanded  were  per- 
formed before  the  President  made  such  regu- 
lations, and  were  performed  in  pursuance  of 
the  statute,  compensation  must  be  made  there- 
for accordingly.     United  Statei  v.  LavU,    890 

SASTER  AND  SERVANT. 

1 .  A  master  is  liable  to  third  persons  injured 
by  negligent  acts  done  by  his  servant  in  the 
course  of  his  employment,  although  the  master 
did  not  authorize  or  know  of  the  servant's  act 
or  neglect,  or  even  if  he  disapproved  of  or  for- 
bade It.    Sing&r  Mfg,  Co.  v.  Rahn,  440 

8.  Where  a  person,  for  certain  commissions 
to  be  paid  him,  agrees  to  give  his  whole  time 
and  services  to  the  business  of  a  company  in 
selling  its  machines,  and  the  company  reserves 
to  itself  the  right  of  prescribing  and  regulating, 
not  only  what  business  he  shall  do,  but  the 
manner  in  which  he  shaD  do  it,  such  person  is 
the  company's  servant,  for  whose  negligence 
in  the  course  of  his  employment  the  company 
is  responsible.  Id. 

8.  The  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  right  to 
direct  the  manner  in  which  the  business  shall 
be  done,  at  well  as  the  result  to  be  accom- 
plished,— or,  in  other  words,  not  only  what 
ahall  be  done,  but  how  it  shall  be  done.       Id, 

4.  An  employer  is  exempt  from  liability  for 
injuries  to  a  servant  caused  by  another  servant. 
^tf&A;  Steamship  Co,  v.  Merchant,  656 

5.  The  employer  is  liable  to  the  servant  for 
negligence  of  a  fellow  servant  when  the  for- 
mer's own  negligence  contributes  to  the  injury, 
or  when  the  other  servant  occupies  such  a  re- 
lation to  the  injured  party,  or  to  his  employ- 
ment in  the  course  of  which  his  injury  was 
received,  as  to  make  the  negligence  of  suoi  ser- 
vant the  negligence  of  the  employer.  Id, 

6.  The  porter  and  the  carpenter  of  a  steam- 
ship are  fdlow  servants  with  the  stewardess  of 
the  ship.  Id. 

7.  One  employed  by  a  raOroad  company  as 
« laborer  or  construction  hand  cannot  recover 
of  the  company  for  injuries  received  by  him 
through  the  negligence  of  his  fellow  servants 
in  allowing  a  rul  to  drop  which  he  and  they 
were  loadmg  on  a  car,  wherebv  his  lee  and 
foot  were  broken  and  crushed.   Coyne  ^9.  Union 

P.  B.  Co.  esi 

8.  That,  after  men  had  lifted  a  rail  which 
produced  an  injury  to  a  fellow  servant,  and 
had  carried  it  forward  to  a  car,  and  while  there 
boldine  it,  awaiting  the  word  of  command 
from  the  boss  to  lift  it  further  and  throw  it  on 
the  car,  the  boss  failed  to  give  the  word  of  com- 
mand in  such  a  way  as  to  produce  concert  ot 
action  in[the  men,  but,  on  the  contrary,  ordered 
4hem  to  get  th«  rail  on  the  car  in  any  way  they 


could,  and  that  be  hurried  the  men  and  vied 
oaths,  whereby  they  became  confused  and 
failed  to  act  in  concert,— doea  not  authorise  a 
recovery  from  the  employer.  23. 

9.  Where  the  work  of  construction  and  re- 
pair of  a  railroad  must  be  done  in  the  intervals 
Detween  the  running  of  regular  trains,  and  thia 
fact  is  known  to  an  employ^  who  is  employed 
to  do  such  work,  he  assumes  the  risk  of  doing 
it  at  the  times  at  which  it  has  to  be  done.    Id. 

10.  A  Judgment  for  defendant  on  a  verdict 
bv  direction,  in  an  action  for  death  id  an  em- 
ployd  from  negligence, — aiBrmed  by  a  divided 
court    Bauer  v.  Texae  A  P.  B.  (h. 


MEANDER  LINES.    See  Boundabibb,  1. 
MERGER.    See  Mobtqaob,  18. 


1.  Where  plaindS  applied  for  a  patent  for 
placer  ground,  and. complied  with  the  law,  and 
no  adverse  claim  was  filed  l^  defendant  dur- 
ing the  period  of  publication  of  notice  of  the 
application,  the  latter  is  precluded  from  ques- 
tioning plaintiff's  right  to  the  patent,  and  from 
objecting  to  the  location  or  its  character  as 
placer  ground.  Ikthl  v.  Montana  Copper  Co, 
825;  I>ahl  v.  Baunheim,  824 

2.  Where  the  existence  of  a  vein  or  lode  in  a 
placer  daim  is  not  known  at  the  time  of  the 
application  for  a  patent,  that  instrument  will 
convey  all  valuable  mineral  and  other  deposits 
within  its  boundariea.  Dahl  v.  Baunheim,  824 

8.  Where  a  person  has  complied  with  all  the 
proceedings  essential  for  the  issue  of  a  patent 
for  placer  mining  ground,  he  is  the  equitable 
owner  of  the  mining  ground,  and  the  govern- 
ment holds  the  premisiM  in  trust  for  him,  to  be 
delivered  upon  the  payments  spedfled.       Id. 

4.  Where,  in  a  contract  for  the  sale  of  an  in- 
terest in  a  mine,  it  is  provided  that  if  the  pur- 
chaser at  any  time  shall  dispose  of  or  sell  such 
interest,  then  and  in  that  case  the  unpaid  pur- 
chase money  shall  become  immediately  due 
and  payable,  a  leasing  of  the  property  is  a  dis- 
posal of  it  so  as  to  render  the  purchaser  imme- 
diately liable  for  the  unpaid  purchase  money, 
although  by  the  terms  of  the  contract  the  same 
had  not  become  otherwise  due.  BUI  v.  Sum- 
n$r.  284 

MISTAKE.    See  AflsUMPflit,  8»  Cj 

MORTOAOa 

L  Ih  Gbnbrai.. 
n.  Pbiorfiy  of  Lmr. 
See   also   Apfbal  ahd   Ebbob,    48:    Ooh- 

TBACT8,  29;  JiTDGMENT,  8,  24;  LHOTATTOH 

OF    A0TIOH8,     11;    Rbal     Pbofebtt; 
Tazbs,  21. 

L  In  Gbnebax^ 

1.  Mortgages  of  railroad  property  and  deeds 
of  trust  of  the  same,  which  in  terms  cover  af- 
ter-acquired  property,  are  valid,  and  estop  the 
company  and  all  persons  claiming  under  it 
and  in  privity  with  it  from  asserting  that  tbev 
do  not  cover  all  the  property  and  righta  which 
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tbej  proffflB  to  ooTer.    Thomp$on  t.    White 
Water  VaOejf  R  Co.  256 

2.  Rails  put  down  upon  a  railroad,  and  per- 
manent fixtures  wbich  are  essential  to  its  suc- 
cessful operation,  become  a  part  of  tbe  proper- 
ty of  tbe  company  covered  by  a  mortgage,  as 
mucb  as  tbougb  tbey  bad  existed  wben  tbe 
mortgage  was  executed.  Id, 

8.  Where  a  railroad  company  issued  certain 
of  its  bonds  under  an  agreement  witb  tbe  per- 
son to  wbom  tbev  were  issued  tbat  it  would 
issue  DO  more  of  its  bonds,  tbe  bolder  of  sucb 
bonds  bas  a  rigbt  of  priority  in  payment  from 
tbe  proceeds  of  a  foreclosure  sale  of  tbe  rail- 
road under  tbe  mortgage  securing  tbe  bonds, 
OTer  tbose  bolders  only  of  otber  subsequently 
issued  bonds  of  tbe  compani^  secured  oy  tbe 
same  mortgsge.  wbo  took  tbeir  bonds  witb  ac- 
tual notice  of  tbe  agreement  MeMurray  y. 
Maran,  814 

4.  A  court  of  equity,  on  tbe  application  of  a 
Junior  incumbrancer,  will  proyiae  for  the  sale 
of  tbe  entire  incumbered  property,  if  tbe  cir- 
cumstances of  tbe  case  show  tbat  tbe  interests 
of  tbe  mortgagor  end  of  tbe  incumbrancers  re- 
quire the  ssle.    Shepherd  y.  Pepper^  706 

5.  Sale  of  tbe  entire  property  is  proper  in  tbe 
case  of  deeds  of  trust,  where  all  tbe  incum- 
brances are  due,  and  where  tbe  plaintiff  bas  a 
first  lien  on  some  of  the  property  sought  to  be 
sold  and  a  second  lien  on  tbe  otber  property, 
and  where  all  the  incumbrancers  are  paities  to 
the  suit  Id. 

6.  Property  omitted  by  accident  from  a 
trust  deed,  when  both  parties  supposed  tbe 
deed  coyeied  it,  may  be  reached  and  sold  in  a 
foreclosure  suit  Id, 

7.  In  a  suit  to  establish  a  mortgsge,  and  for 
a  fale  thereunder,  it  is  competent  to  unite  as 
defendants  both  tbe  mortg&gor  and  a  party 
clniming  tbe  property  adYerseiy  to  tbe  lien  of 
tbe  mortgage  by  virtue  of  proceedings  for  a 
sale  for  taxes  bad  subsequently  to  its  execution. 
MendenhaU  v.  HaU,  1012 

8.  Tbat  a  mortgagor  had  only  the  equitable 
title  to  tbe  land  does  not  change  tbe  rights  of 
the  mortgagee  under  a  mortgage  with  words 
of  general  description,  conveying  land  held  bv 
a  full  equitable,  as  well  as  tbat  held  by  a  legal, 
title.     ToUdo,  D.dbB.R  Co,  t.  Eamtlton,  005 

9.  Where,  by  the  provisions  of  a  mortgage 
to  a  trustee,  he  could  proceed  to  collect  tbe 
mortgage  debt,  by  litigation  or  otherwise,  only 
at  tbe  request  of  the  boldere  of  a  majority  of 
tbe  bonds,  and  tbe  majority  of  such  bolders 
desired  litigation  to  cease,  tne  trustee  was  an- 
tborised  to  put  an  end  to  it;  and  his  waiver  of 
an  appeal  oinds  all  who  act  in  his  name  as 
trustee.    EWM  v.  Faediek,  098 

10.  Defects  in  a  notice  of  mortgage  sale,  not 
BufDcient  to  deceive  anyone,  will  not  defeat 
the  title  acquired  at  the  sale.  Baeon  v.  ybrtfi- 
weitem  Mut.  L,  Ina,  Co.  128 

11.  A  condition  in  a  mortgage  that  if,  at  tbe 
expiration  of  the  time  limited  for  the  payment 
of  tbe  installments,  there  should  remain  due 
on  the  mortgage  a  named  sum,  tbe  mort- 
gagor might  have  the  privilege  of  paying  tbe 
amount  due  by  giving  bis  note  therefor,  se- 
cured by  mortgage  on  other  real  estate,  does 
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not  prevent  the  installments  from  falling  &a» 
at  tbe  time  stipulated,  or  prevent  a  sale  under 
tbe  moitgage  to  satisfy  them  wben  due;  but 
the  mortjgagor  may,  in  sucb  case,  stop  the  sale 
by  insisting  on  tbe  terms  of  tbe  stipulation  in 
tbe  mortgf^  and  complying  with  tbe  term» 
thereot  Id, 

12.  IT.  8.  Hev.  Btat  §  808,  relating  to  tb» 
Distnct  of  Columbia,  authorize  a  decree  in- 
pereonam  against  a  debtor  for  tbe  balance  re- 
maining due  after  tbe  proceeds  of  tbe  sale  of 
lands  covered  by  a  mortgage  or  a  deed  of  trust 
in  tbe  nature  thereof  have  been  applied  to  tbe 
satisfaction  of  tbe  debt    Shepherd  t.  Fitpper, 

18.  A  mortgage,  wbich.  in  Louisiana,  a  wife 
bas  by  statute  on  her  husband's  real  estate  for 
her  money  wbich  came  to  bis  bands,  though, 
not  registered,  is  not  merged  in  a  simulated 
and  fraudulent  title  conveyed  by  her  husband 
at  daii<m  en  paiemeni,    Bradley  v.  Ctqflin,  86T 

XL  Pbioritt  of  Lixh. 

14.  Holdera  of  obligations  of  a  railroad  com» 
pany,  conferring  upon  them  a  lien  upon  the* 
earnings  of  a  section  of  tbe  road  for  Its  con- 
struction by  them,  have  a  lien  inferior  iik 
priority  to  tbat  of  bondholders  secured  by  an 
earlier  mortgage  on  the  road,  and  to  tbat  of 
purcbasere  under  a  foreclosure  sale  on  the 
mortgage.  Thompeim  t.  White  Water  Vattey 
Mm  Co,  25^ 

15.  A  contractor  to  build  a  section  of  a  rail- 
road, where  tbe  work  was  not  done  at  tbe  re- 
quest of  tbe  mortgagees,  but  upon  a  contract 
witb  the  lessee  of  the  road,  which  bad  s'ipu- 
lated  as  one  of  tbe  considerations  of  the  lease 
to  construct  tbat  part  of  tbe  line,  has  not  a. 
lien  upon  tbe  earnings  of  tbe  section,  on  tbe 
ground  tbat  witb  bis  money  tbe  road  over  it 
was  constructed,  superior  to  tbe  lien  of  a  prior 
mortgagee.  Id, 

16.  Where  a  railroad  company  executed  a. 
mortgsge  on  its  present  and  after  acquired 
proper^,  to  secure  its  bonds,  and  thereafter  a 
contractor  witb  tbe  company  erected  a  dock 
for  tbe  company  on  a  part  of  tbe  property^ 
covered  by  the  mortgage,  and  filed  a  mechan- 
ics' lien  for  bis  pay,  be  is  not  entitled  to  prior* 
ity  of  payment  over  tbe  mortgage.  Toledo,  D, 
AB,  R.  Co.  T.  Hamilton,  905^ 

17.  A  recorded  mortgage  given  by  a  reOroad 
company  on  Its  roadhed  and  otber  property^ 
creates  a  lien  whose  priority  cannot  be  dis- 
placed thereafter  directly  by  a  mortgage  givea 
by  the  company,  or  indirectly  bv  a  contract  be 
tween  the  company  and  a  third  par^  for  tb^^ 
erection  of  bufldlngsor  other  worn  of  originaT 
construction.  Id, 

18.  The  equitable  principles  upon  wbich  the 
decisions  rest  applying  to  the  payment  out  of 
tbe  proceeds  of  the  sale  of  railroad  property,  of 
debts  for  operating  expenses  and  repaire,  are 
not  applicaole  to  clainis  for  the  original  con- 
strucnon  of  a  railroad  while  there  was  a  sob- 
sisting  mortgage  upon  it  Id. 

MUNICIPAL  CORPORATIONS.  See 

also  BoHDfl,  8;  Railboadb,  8. 

1.  Municipal  corporations  are  established  for 
purposes  of  local  government,  and,  in  tbe  alK 
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■enoe  of  specific  delegation  of  power,  cannot 
engage  in  any  undertakings  not  directed  im- 
mediately to  the  accomplisbment  of  those  pur- 
poses.   Mitt  y.  Memphis,  887 

2.  When  a  Legisktture  has  full  power  to  cre- 
ate corporations,  its  Act  recognizing  as  valid  a 
de  faeto  corporation,  whether  priyate  or  mu- 
nicipal, operates  to  cure  all  defects  in  steps 
leading  up  to  the  organization,  and  makes  a 
dejure,  out  of  what  before  was  only  a  de  facto, 
corporation.     Chmanehe  County  y.  Lewis,  604 

NEOUOENCB.     See  Mastbb  ahd  Bmar 
YAJsrr,  10. 

NEGOTIABLE  PAPER.    See  Bohds,  81. 

NEGROES.    See  Commbbob,  % 

NEW  TRIAL. 

1.  Where  damages  for  a  tort  haye  been  as- 
sessed by  a  jury  at  an  entire  sum,  the  court, 
upon  a  motion  for  a  new  trial,  cannot,  accord- 
ing to  its  own  estimate  of  the  amount  of  dam- 
ages which  the  plaintiff  ought  to  haye  recoy- 
ered,  enter  an  absolute  Judgment  for  any  other 
sum  than  that  assessed  by  the  Jury,  ilennon 
T.  earner,  110 

2.  The  granting  or  refusal,  absolute  or  con- 
ditional, 6i  a  rehearing  in  equity,  as  of  a  new 
trial  at  law,  rests  in  tire  discretion  of  Uie  court 
in  which  the  cause  has  been  heard  of  tried,  and 
is  not  a  subject  of  appeal.  Boemer  t.  Ifeu- 
wumn,  277 

8.  The  statute  of  Tennessee  forbidding  the 
granting  of  more  than  two  new  trials  in  the 
same  cause  on  the  facts,  but  allowing  more  for 
errors  of  law,  is  not  in  conflict  with  U.  8. 
Const.  14th  Amend.  LouiwUU  db  N,  B.  (Jo, 
y.  Woodson,  1082 

NEXT  FRIEND.    See  Intahts,  6l 

NOTARY. 

1.  A  notary  public,  or  other  officer  desig- 
nated by  Congress  to  take  depositions  in  case 
of  a  contested  election  of  a  member  of  the 
House  of  Representatiyes  of  the  United  States, 
performs  this  function  under  the  authority  of 
Congress,  and  not  under  that  of  the  State. 
Thomoiy^Loney,  949 

2.  A  notary  public  has  no  authority  to  ad- 
minister an  oath  to  a  deputy  suryeyor  of  the 
United  States  in  reference  to  the  manner  in 
which  he  had  discharged  his  duties  as  deputy 
suryeyor,  under  the  contract  which  is  made 
part  of  the  indictment  In  this  case.  United 
States  y.  ffaU;  97 

NOTES  (Editerial),  INDEX  TO. 

Asaiimpalt;  for  money  paid  by  mistake    846 

For  payments  Toluntarily  made  1016 

Bonds;  municipal;  negotiability;  rights 

of  holders  1075 

Carriersi  conductor's  right  to  expel  paa- 

senger  from  train  290 

CUmspiraey;  against  trade  67 

Conatitntional  law;  ew  poet  faeto  and 
retrospectiye  laws 


Contempt;  power  of  court;  right  to  Jury 

tri^  80^ 

Contracts;  against  public  policy;  in 
partial  restraint  of  trade;  reasona- 
bleness as  to  time  or  space;  to  stifle 
competition;  diyisibility;  conspira- 
cies against  trade;  to  create  a  mo- 
nopoly 67 

Fraud;  suppreetio  teri;  duty  to  disclose    884 

Husband  and  wife;  dealings  between; 
gifts  from  one  to  the  other:  eyi- 
dence  of;  separate  property  oi  mar- 
ried woman;  when  nusoand  ac- 
countable for  wife's  money  or 
property  rednced  to  possession  186: 

Limitation  of  actions;  effect  of  dls- 

abiliUes  17» 

Demand:  when  necessary  to  pat  stat- 
ute in  motion  184 
Blaster  and  servant;  liability  of  mas- 
ter to  seryant;  fellow  seryants  and 
their  negligence                               651 

Who  are  fellow  seryants;  machinery 
and  appliances;  contributory  neg- 
ligence fUS^ 

Blistaka,    See  Assuhpsit. 

Mortirai^;  of  railroad  property  266* 

Municipal  bonds.    See  Bonds.* 

Partnership;  dissolution  of;  effect  at 
between  partners;  continuation  of 
business  by  some  of  the  partners       184 

Passenger.    See  OABBmaa. 

Payment.    See  Assumpsit. 

Railroads.    See  Mobtoaob. 

State;  suits  against  Wt 

Trial;  by  Jury;  right  to  801 

NOTICE.    See  also  Oorporatiohb,  81. 

1.  Notice  to  the  trustees  is  notice  to  the- 
benefldaries  in  a  deed  of  trust  Peters  y.  Bain, 

686- 

2.  Where  one  is  in  notorious  possession  of 
land,  no  other  person  can  lay  any  new  loca- 
tion npon  it,  without  being  charged  with  fulf 
knowledge  of  the  claim  of  ownership  of  the 
possessor.    Miller  y.  Texas  d  P.  B.  Oo.      48r 

NUNC   PRO   TUNC.    See  Appeal  aio)- 
Bbbob,  58;  Reoobdb,  8,  8. 

OATH.    See  Kotabt,  A 

OFFICERS.    See  also  Abmt  aivd  NAyr,  5» 
7;  Claims,  2;  Tbbbitobt,  2. 

1.  When  the  Legislature  has  declared  how 
an  officer  is  to  be  selected,  and  the  officer  is 
selected  in  accordance  with  that  declaration, 
his  acts,  within  the  scope  of  the  powers  giyeo 
him  by  the  Legislature,  bind  the  munidipility. 
Bernards  Twp,  y.  Morrison,  728* 

8.  Whateyer  the  form  of  the  statute,  an 
officer  under  it  does  not  hold  by  contract  Hr 
enjoys  a  priyilege  revocable  by  the  soyereignty 
at  will;  and  one  Legislature  cannot  depriye  itr 
successor  of  the  power  of  reyocation.  Oren. 
thawy.  United  States,  825- 

8.  The  appointment  to  and  the  tenure  nf  azk 
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kftTe  Dot  made  themselves  parties  to  the  pro- 
oeediDgs.     QeiUng&r  v.  Phitippi,  614 

15.  By  the  laws  of  Louisiana,  when  a  eestio 
honoram  has  been  accepted  by  the  court  and 
the  creditors,  and  a  syndic  has  been  appointed 
and  qualified,  all  the  property  and  rights  of 
property  of  the  insolvent  are  vested  in  his  cred- 
itors represented  bv  the  syndic  as  their  trustee, 
and  pass  to  the  creditors  by  the  cession,  whether 
included  in  his  schedule  or  not  Id. 

16.  An  order  of  the  court  in  insolvency  stay- 
ing all  judicial  proceedings  a^inst  the  insol- 
vent and  his  property,  and  passing  all  his  assets 
to  the  syndic  for  the  creditors,  is  not  confined 
in  its  operation  to  the  property  specifically 
named  in  the  schedule;  nor  does  the  acceptance 
by  the  creditors  have  that  effect  Id. 

17.  Where  property  was  named  in  the  sched- 
ule as  belonnng  to  his  wife  individuidly  and 
not  claimed  by  the  debtor,  the  action  of  credi- 
tors in  signing  consents  to  the  insolvent's  dis- 
charge, under  the  erroneous  belief  that  this 
property  was  not  subject  to  their  claims,  does 
not  estop  them,  and  they  are  entitled  to  share 
in  its  proceeds  when  the  mistake  is  discovered. 

Id. 

18.  While  nonresident  creditors  are  entitled 
to  come  in  pari  pa$$u  with  domestic,  yet  if 
they  do  not  do  so,  they  cannot  participate  in 
the  distribution.  Id. 

INSURAKCB. 

1.  A  recovery  at  law  could  be  had  on  an  ac- 
cident policy,  dthough  the  contract  of  defend- 
ant was  not  to  pay  any  sum  absolutely,  but 
only  to  levy  an  assessment  and  pay  over  the 
proceeds.  United  Statu  Mut.  AeeUtnU  A$$o. 
V.  Barry,  60 

2.  Where  a  policy  does  not  make  the  pay- 
ment of  any  sum  contingent  on  an  assessment, 
or  on  the  collection  of  an  assessment,  but  it 
agrees  to  pay  a  principal  yim  represented  l^ 
the  payment  of  $2  for  each  member  in  a  cer- 
tain division,  within  sixty  days  after  the  proof 
of  death,  and  the  number  of  members  is  proved 
to  be  sufficient  to  pay  the  loss  if  an  assessment 
were  made,  an  action  at  law  may  be  maintained 
for  the  amount  of  the  loss;  the  remedy  is  not 
solely  in  equity  for  a  specific  performance  of 
the  contract  Id. 

8.  In  an  action  on  an  accident  policy  the 
court  properly  instructed  the  jury  that  lumping 
off  a  platform  was  the  means  by  which  the  in- 
jury was  caused;  that  the  question  was  whether 
there  was  anything  accidental,  unforeseen,  in- 
voluntary, unexpected,  in  the  act  of  jumping, 
from  the  time  the  deceased  left  the  platform 
until  he  aliebted  on  the  ground:  that  the  term 
"accidentar  was  used  in  the  policy  in  its  ordi- 
nary, popular  sense,  as  meaning  "happening 
by  chance,  unexpectedly  taking  place,  not  ac- 
cording to  the  usual  course  of  things,  or  not  as 
expected;''  that  if,  in  the  act  that  preceded  the 
injury,  something  unforeseen,  unexpected,  or 
unusual  occurred  which  produced  the  injury, 
then  the  injury  resulted  through  accidental 
means.  Id. 

4.  When  the  law  of  the  State  provides  that 
a  person  who  solicits  or  procures  applications 
for  insurance  shall  be  held  to  be  the  agent  of 
the  insurance  company,  and  such  agent  fills 
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up  the  application,  bit  act  in  doin£  to  to  tbm 
act  of  the  company.  Oantinentat  Xw  In$.  0$. 
V.  Chamberlain,  841 

5.  Marine  policies  issued  to  the  respeclivr 
owners  of  cotton  are  not  to  have  any  effect  up- 
on a  fire  policy,  unless  they  amount  to  doubW 
insurance.  Double  insurance  exists  only  in  the 
case  of  risks  upon  the  same  interest  in  proper^ 
and  in  favor  of  the  same  person.  California 
In$.  Co,  V.  Union  Comprem  Co.  78^ 

6.  Common  carriers  can  insure  themselves 
against  loss  proreeiiing  from  the  negligence  of 
their  own  servants.  idL 

7.  Having  issued  a  policy  on  cotton,  wftb 
notice  that  it  was  intended  tocover  the  interest 
of  railroad  companies,  the  insurer  to  estopped 
fiom  asserting  that  the  policy  was  intended  t4> 
protect  only  the  legal  owners  of  the  cotton.  U. 

8.  Railroad  companies,  by  acquiring  reoelpta 
of  a  bailee  and  issuing  biUs  of  lading  for  cot> 
ton,  take  only  constructive  possession  of  it;, 
and  the  actual  and  physical  possession  of  m 
warehouse  company  gives  it  the  right  to  effed 
insurance  for  its  own  benefit,  and,  as  bailee  or 
agent,  for  the  protectioo  of  the  railroad  com- 
panies. l±, 

9.  A  bailor  who  has  an  insurable  interest  ia 
the  property  can,  to  the  extent  of  hto  insurable 
interest  claim  the  benefit  of  insurance  effected 
in  hto  favor  by  hto  bailee;  and  the  cose  to  not 
varied  or  affected  by  a  clause  in  receipts  givea. 
by  him,  "Kot  responsible  for  any  loss  by  fire." 

/d: 

10.  The  words  *«  held  hr  them  hi  trost."  ia 
a  policy,  cannot  properly  be  limited  to  a  hold- 
ing in  trust  merely  for  an  absolute  owner,  wbea 
it  clearly  appears  that  railroad  companies  had 
an  insurable  interest  in  the  cotton,  and  the 
plaintiff  held  the  property  in  trust  exclusively 
for  those  companies.  li 

11.  A  person  may  insure  in  hto  own  name 
goods  held  in  trust  by  him,  and  he  can  recover 
for  their  entire  value,  holdinfi^  the  excess  over 
hto  own  interest  in  them  for  tSt  benefit  of  those 
who  have  intrusted  the  goods  to  him.  Id. 

12.  Where  a  company  received  cotton  to 
press,  and  issued  receipts  therefor,  which  were 
exchanged  with  a  railroad  company  for  its  bUto 
of  lading  for  the  transportation  of  the  cotton, 
agreeing  to  deliver  it  at  an  address  specified 
in  the  bill  of  lading,  the  railroad  company  has- 
an  insurable  interest  in  the  cotton,  which  may 
be  covered  by  a  policy  'issued  to  the  former 
company.  li. 

18.  Right  of  action  on  a  policy  injuring  a 
carrier  to  not  contingent  upon  the  payment  by 
the  carrier  of  the  value  of  the  cotton  burned, 
but  it  to  contingent  only  upon  the  destructioa 
of  the  cotton  by  fire  under  circumstances  whicl^ 
impose  a  liabihty  upon  the  carrier.  il 

14.  Where  the  agent  writes  in  the  appUcatioa 
that  the  applicant  has  no  other  insurance,  al- 
though the  applicant  told  him  that  he  had  cer> 
tificates  of  membership  in  co-operative  oooi- 
panies,  which  the  agent  said  were  not  coostd^red 
insurance  by  him,  the  company  to  bound  by 
the  agent's  interpretation,  and  estopped  from. 
asserting  the  contrary.  ConUnenui  L.  Am,  Ck. 
T.  Chamieriain, 

Vi.  If  an  applicant  for  insorancs  fuQy 

iti.  itt.  lit.  lu  u.  s. 


Patkhti,  IV.;  Patmbnt. 


lower  compartmeDt  to  a  box  crearoery  on  legs. 
BiU  Y.  WooOer,  m 

14.  Giving  to  oxygenated  water  a  well-known 
rotarj  motion  is  not  an  exercise  of  inventive 
fttculty.    Marehand  t.  Bmken,  882 

16.  A  shifting  device  being  old,  its  applica- 
tion to  a  fuUinfiT-macbine  for  treatioff  rawnides 
did  not  require  the  exercise  of  invention.  Baver 
▼.  Roth,  m 

16.  There  was  nothing  new  or  patentable  in 
flexible  or  rigid  doors,  oatside  and  inside,  for 
grain  cars,  or  in  the  use  of  outside  and  inside 
rigid  doors  in  combination,  the  inside  door  fill- 
ing only  part  of  the  opening.  WaUan  t.  Cin- 
cinnati, I.  8t.  L,  d  a  B.  Or.  295 

17.  The  employment  of  a  diagonal  brace  to 
a  track-scraper,  to  prevent  lateral  displacement, 
does  not  involve  patentable  novelty.  Daif  v. 
ITair  Haven  dW.ROo.  266 

18.  The  improvement,  if  any,  in  the  use  of 
«  circular  clamp  over  a  rectangular  clamp,  in 
an  electric  lamp,  around  the  carbon  rod,  is  only 
a  question  of  degree  in  the  use  of  substantially 
the  same  means.    Brush  v.  Oondit,  261 

19.  A  patent  cannot  be  upheld  where  it  con- 
sists in  a  mere  aggregation  of  parts,  each  to 
perform  its  separate  and  independent  function 
substantially  in  the  same  manner  as  before 
combination  with  the  other,  and  without  con- 
tributing to  a  new  and  combined  result.  Wat- 
mm  V.  Cineinnati,  L  8t.  L.  d  0,  B.  Oo.      296 

20.  The  Every  and  Heston  patent,  69,876, 
for  shoes  constructed  with  an  extendon  gore 
flap  on  each  side,  involves  no  invention,  but  is 
a  mere  aggregation  of  old  parts.  Burt  t. 
JBmtp,  647 

21.  Although  a  patentee  is  entitled  to  the 
meritofbdnff  the  first  to  conceive  of  the  conve- 
nience and  uUlity  of  a  gate  opening  and  closing 
mechanism  which  can  be  operated  efficiently 
by  an  attendant  at  a  distance,  his  right  to  a 
patent  must  rest  upon  the  novelty  of  the  means 
oe  contrives  to  carry  his  idea  into  practical  ap- 
plication.   Aron  V.  Manhattan  B,  Co,       272 

22.  The  claim  for  the  invention  of  the  damp 
•rrangement,in  letters  patent  granted  to  Charles 
F.  Brush,  for  improvement  in  dectric  lamps, 
was  antidpated  \^  that  of  Charles  H.  Hayes, 
made  in  June,  1876.    Brutih  v.  Condit,       261 

28.  Hechanism  for  opening  and  clodnff  aper- 
tures distant  from  the  operator.  In  whfch  the 
devices  used  for  the  purpose  are  the  mechanical 
equivalents  of  those  employed  in  patent  2^,- 
494.  for  an  improvement  in  railway-car  gates, 
is  old;  and  what  the  patentee  did  was  to  adapt 
well-known  devices  to  the  special  Durpose  men- 
tioned in  the  patent  Aron  t.  Manhattan  B. 
Cb.  272 

24.  Patent  278,569,  granted  to  Charles  Mar- 
chand,  March  6,  1888,  for  au  improvement  in 
the  manufacture  of  hydrogen  peroxide,  is  in- 
valid for  want  of  novelty.  Marehand  v.  Bmken, 

882 

26.  An  invention  is  not  concealed  or  used  in 
secret  because  hidden  from  view  bv  itspodtion 
in  the  machinery  in  which  it  is  used.  Bnuh  v. 
Oandit,  261 

lY.  CoHSTBUonoK;  IimunGSicsHT. 

26.  The  daim  is  a  statutory  requirement, 
f>rescribed  for  the  purpose  of  making  the  pa- 

^  IT.  8.  Book  88.  72 


ten  tee  define  predselr  what  bia*inventIon  is,and 
should  be  construed  in  accordance  with  the 
plain  import  of  its  term^  Mau$  Maeh,  (h,  v. 
National  Needle  Co.  968 

27.  A  ddm  is  to  be  construed  in  connection 
with  the  explanation  contained  in  the  specifi- 
cation, and  it  may  be  so  drawn  as  in  effect  to 
make  the  specification  an  essential  part  of  it; 
but  the  specification  and  drawinn  are  usually 
looked  at  only  for  the  purpose  ofoetter  under- 
standing the  meaning  of  the  claim,  and  not  for 
the  purpose  of  changing  it.  Id. 

28.  Where  the  patent  is  for  a  combination,  it 
cannot  be  permitted  to  read  into  it  any  delicate 
adjusting  apparatus  not  originally  induded  in 
the  daim.  Id. 

29.  In  construing  a  patent,  it  is  necessary  to 
consider  the  state  of  the  art  when  the  applica- 
tion for  it  was  made.    Burt  v.  Boory,        647 

80.  Where  a  patentee  has  modified  his  claim 
in  obedience  to  the  requirements  of  the  patent 
office,  he  cannot  have  for  it  an  extended  con- 
struction which  has  been  rejected  by  the  patent 
office.    Phamix  Caster  Co.  v.  Spiegel,         668 

81.  In  a  suit  on  a  patent,  a  daim  must  be 
limited,  where  it  is  a  combination  of  parts,  to  a 
combination  of  all  the  elements  induded  m  the 
claim  as  necessarily  constituting  that  combina- 
tion. Id. 

82.  IntheMartinpatent,  190,162,  for  casters, 
the  words  "  rocker-iormed  collar-bearing,  or 
its  mechanical  equivalent,"  describing  one  ele- 
ment of  the  combination,  must  be  resSicted,  in 
view  of  the  state  of  the  art,  to  such  a  Ixnrine 
resting  on  a  collar  beneath  the  floor-wheel 
housing  as  is  shown  in  the  specifications;  and 
the  patent  is  not  infringed  by  the  Yale  caster, 
which  has  no  equivalent  for  such  ''rocker- 
formed  collar-betuinff,"  and  no  opening  in  the 
housing  from  top  to  Dottom,  sudi  as  appears  in 
the  Mimn  patent  Id. 

88.  Where  a  patentee,  after  the  rejection  of 
his  application,  inserted  in  his  specification  a 
statement  that  his  invention  related  to  a  new 
construction  of  lock-case,  wheretyy  it  was  made 
"  to  dispense  with  an  extended  bottom  plate," 
he  cannot  contend  that  his  specification  and 
claims  are  to  be  interpreted  so  as  to  cover  a 
construction  which  has  an  extended  bottom 
plate.    Boemor  v.  Peddie,  882 

84.  When  a  patentee,  on  the  rejection  of  his 
application,  inserts  in  his  specification,  in  con- 
sequence, limitations  and  restrictions,  for  the 
purpose  of  obtaining  his  patent,  he  cannot, 
after  he  has  obtained  it,  claim  that  it  shall  be 
construed  as  it  would  have  been  construed  if 
such  limitations  and  restrictions  were  not  con- 
tained in  it.  Id. 

85.  After  an  action  in  equity  for  the  in- 
fringement of  letters  patent  has  been  heard  and 
decided  upon  its  merits,  the  plaintiff  cannot  file 
a  disclaimer  in  court,  or  introduce  new  evi- 
dence upon  that  or  any  other  subject,  except  at 
a  rdieanng  granted  by  the  court  upon  such 
terms  as  it  ttiinks  fit  to  impose.  Boemer  v. 
Neumann,  277 

PAYMENT.    See  also  Sfboifio  Pjbbvoa- 

ICAHOB,  1. 

1.  Bankers  are  not  agents  of  the  owner  to 
reodve  payment  of  Botes  by  reason  aimplv  of 


IlTTOXIOATINO  LiQUOBS— JiTDGMSHT,  H 


11.  Bofler,  engine,  pump,  yat  and  tanks 
annexed  to  the  land»  being  real  estate  and 
covered  bj  a  mortgage,  and  not  used  with  the 
distiUerj,  are,  as  agfdnst  an  innocent  prior 
mortgagee,  exempt  from  condemnation  for 
illicit  distilling;  only  the  mortgagor's  interest 
is  liable  thereto.     UtUtdd  SfaUi  ▼.  StinoOi,  555 

INTOXICATINO  LIQUORS. 

1.  That  part  of  the  statute  of  Iowa  concern- 
ing the  safe  of  liquors  which  declares  that  no 
person  shall  own  or  keep,  or  be  in  any  way 
concerned,  en^^aged,  or  employed  in  owning  or 
keeping,  any  mtoxicating  liquors  with  intent 
to  sell  the  same  within  that  State,  and  all  the 
prohibitory  clauses  of  the  statute,  are  within 
the  constitutional  powers  of  the  State  Legisla- 
ture. EUenbecker  ▼.  Fh/mauth  County  DM. 
<M.  801 

2.  It  is  no  objection  lo  a  statute  that  it  au- 
thorizes a  proceeding  in  the  nature  d  a  suit  in 
«quity  to  suppress  the  manufacture  and  sale  of 
intoxicating  liquors,  which  are  by  law  prohib- 
ited, and  to  abate  the  nuisance  which  the 
atatute  declares  such  acts  to  ba»  H, 

JUDGMENT. 

L   RBNDinoH;   Bntbt;    Vobm;    Ambrd- 

HBNT. 
n.  EfFBOT  AMD  OOHGLUBIYVNBM. 

IIL  Lien;  Emfobcemvnt;  Rbubf  aqaihst. 

flee  also  AonoH  ob  Suit,  IjCoHTBAon,  U; 
EqniTT,  8;  Infabtb,  1;  Wills,  2. 

L  Rendition;  £mtbt;  Fobm ;  Ambndmbrt. 

1.  A  court  cannot  adjudicate  directly  upon  a 
person's  right  without  having  him  either  actu- 
ally or  constructively  before  ii  Grsfforj  r. 
SteUon,  712 

2.  Under  the  statutes  of  Texas,  in  a  suit 
Against  partners,  where  one  of  them  was  a  non- 
resident, and  notice  was  addressed  to  him  un- 
der Tex.  Bev.  Stat.  art.  1280,  and  the  other 
partner  was  served  personally,  the  judgment  is 
not  a  persona]  judgment  against  the  nonresi- 
•dent  iNUtner,  but  a  judgment  against  the  part- 
ner individually  who  was  personally  served, 
«nd  against  Uie  firm  as  a  distinct  legal  entity. 
Sugg  V.  Thornton,  447 

8.  By  the  practice  in  chaaoery  in  Illinois,  a 
decree  against  an  infant  is  absolute  in  the  fbrst 
instance.    Kingtbury  v.  Bueknor,  1047 

4.  A  party  is  not  bound  by  a  prior  decree 
which  Ib  so  uncertain  in  describing  property  as 
to  be  inoperative  and  void.  Shepherd  v.  pgp- 
per,  706 

5.  Under  the  statutes  of  Texas,  a  party  re- 
covering a  judgment  may  remit  any  part  of  it; 
«nd  where  the  remitter  does  not  appear  to  have 
been  made  in  open  court,  the  court  may,  at  the 
same  term  and  before  any  writ  of  error  is  sued 
out,  correct  the  record  in  that  particular  ac- 
cording to  the  fact.    Pacific  Exp,  Oo.y.  Matin, 

450 

6.  A  decree  pro  evnfteeo  is  not  a  decree  as  of 
course  according  to  the  prayer  of  the  bill,  or 
merely  such  as  tne  complainant  chooses  to  take 
it;  but  it  should  be  made  by  the  court,  accord- 
ing to  what  \a  proper  to  be  decreed  upon  the 
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statements  of  the  biU,  assumed  to  ba  tnia 
Ohio  0.  K  Co.  V.  Central  Trvst  Co.  561 

7.  If  the  allegations  of  the  biU  are  distinct 
and  positive,  they  may  be  taken  as  true  ao  a 
decree  f)fo  wnfeeeo,  without  proof;  bot.tf  tb^ 
are  indefinite,  or  the  demand  of  tlM  piai"t1ff 
is  in  its  nature  uncertain,  the  xequisiie  certainty 
must  be  afforded  by  proof.  m. 

8.  In  suits  for  the  f oredosnre  of  mortgaces, 
a  decree  pro  eor^eeeo  can  be  rendered  iox  a  bal- 
ance due  over  and  above  the  prooeeda  of  tba 
sale,  only  when  the  case  mada  I7  tba  bill 
shows  that  the  amount  is  due.  IL 

TL  Effbot  ahd  OoHGLuaivBHua. 

9.  An  adiudication  in  a  state  coarl  whl^ 
binds  the  plaintiff,  whether  it  was  right  or 
wrong,  concludes  him  until  it  has  been  reversed 
or  set  aside.  It  cannot  be  disregarded  any 
more  in  the  courta  of  the  United  Statea  than  m 
those  of  the  State.  SeoUand  County  y.  BOi^ML 

10.  An  adjudication  that  a  particular  easels 
of  equitable  cognizance  cannot  be  disturbed  bj 
an  original  suit  Such  adjudication  la  sol 
void,  even  if  erroneoua.  Mmen  t.  MoUnfO  JM^ 
leable  Iron  Workt,  176 

11.  The  district  court  of  the  Unitad  States 
possesses  superior  jnrisdictibn;  and  Ita  judg- 
ments cannot  be  assailed  collaterally,  exoepi 
upon  grounds  that  impeach  the  JurladictioB. 
It  is  presumed  to  have  Juriadictlon  to  give  tba 
judgmenta  it  rendei%  imtfl  the  contniy  tip- 
pears.    E$  Cuddy,  164 

12.  The  courts  of  ordinary  in  Georgia  are 
courta  of  original,  exclusive,  and  geoeru  ju 
diction  over  decedents'  eatatea;  ami  their 
ments  are  no  more  open  to  collateral 
than  the  judgmenta,  aecreea,  or  ordera  of  any 
other  court.     Veaeh  t.  Biee,  Iw 

18.  Whether  a  auit  to  remove  alien 00 prop- 
erty of  an  insolvent  corporation  ooold  he 
brought  before  plaintiff  bad  exhausted  bis  legal 
remediea  by  judgment  and  executioo  waaooe 
of  the  questions  necessary  to  be  determined  In 
the  suit;  and  any  error  in  deciding  H  would 
not  authorise  even  the  same  oourt,  Sk  an  origi- 
nal, independent  auit.  to  treat  tba  decree  ss 
void.    MiUen  t.  Moiine  MaOeabUlr^m  Work*, 

17» 

14.  Contingent  limitations  and  executory  de- 
vises to  persons  not  in  being  may  be  bound  by 
decree  against  a  person  cuiiming  a  vested  es- 
tate of  inheritance;  but  a  peraoo  in  being 
claiming  under  an  executory  devise  not  subject 
to  any  preceding  veated  eatate  of  inheritaDoe 
by  whidi  it  may  be  defeated  muai  be  made  a 
rarty  to  a  auit  affecting  bla  ri^ta.  MHier  v. 
Texoi  dF.R  Co.  467 

15.  Where  a  former  judgment  waareodend 


by  a  court  of  competent  jurisdlctioii«  to  wUch 
a  railroad  company  thai  tssned  bonds,  aad  the 
surviving  trustee  under  the  mortgage  mada  to 
secure  the  bonds,  were  made  parties,  the  bood- 
holders,  being  represented  by  the  trustee,  ant 
bound  by  the  decree  canceling  and  annullbg 
the  bonds  and  mortgage,  unless  tba  decree  w*« 
fraudulently  obtained.  Beaie  t.  BUmeO,  M 
dT.  R.  Co.  «► 

16.  Where  an  infant,  by  his  prooMa  esq 

prosecuted  an  appeal  to  the  Supreme  Cooit  of 

iti.  Its.  lit.  iti  r.  X 


Plbdob  ahd  Collatbral  Sbouiutt— Pbotoipal  ahd  Aqest. 


ties  arifltne  out  of  the  aublect  matter  of  the 
original  siut  which  entitle  them  to  afflrmatiTe 
relief  which  they  cannot  obtain  in  that  tuit.  1<L 

16.  Where  the  law  aathorizes  a  defendant  to 

Slead  several  pleas,  he  may  use  each  plea  in  his 
efense,  and  the  admissions  unavoidably  con* 
tdned  in  one  cannot  be  used  against  him  in 
another.    BUnn  t.  Sumner,  801 

PliEDOB  AND   GOLIiATERAL    SE- 
CURITT. 

1.  Where  bonds  of  a  oompiMij  are  transferred 
to  a  director  by  unfair  means  and  in  a  clandes- 
tine manner,  be  cannot  be  reinurded  as  a  legal 
and  equitable  pledgee  therein.  WMhbum  t. 
Green,  616 

9.  A  pledge,  in  the  legal  sense,  requires  to 
be  delivered  to  the  pledgee.  He  must  have  the 
possession  of  it.  Uhriiiian  v.  Atlantic  d  If. 
aB.Ch.  589 

8.  A  declaration  In  a  statute,  that  all  the 
stock  held  by  the  State  in  a  railroad  company 
shall  be  pledged  for  the  redemption  of  state 
certificate  and  any  dividend  declared  thereon 
shall  be  applied  to  pay  the  interest  on  said 
brads,  is  only  a  pronuse  that  the  stock  shall  be 
held  and  set  apart  for  the  pavment  of  the  bonds, 
and  that  the  dividends  shall  be  applied  to  the 
interest    It  is  no  actual  pledge.  Jd. 

poLica 

Where  a  statute  for  the  pay  of  police  officers 
provided  that  $2  a  month  be  retained  from  the 
pay  of  each  officer,  for  a  fund,  a  certain  sum 
of  which  should,  on  the  death  of  each  officer, 
be  paid  to  his  representatives,  such  fund,  until 
sucn  death,  can  be  applied  to  a  different  pur- 
pose by  the  Legislature.    Btnnie  v.  Bei$,   426 

POLYGAHT.    See  Bigamy,  1. 

POSTOFFICB»    See  also  AssuicpaiT,  6,  6; 

IHDICTMBIIT,  WSO, 

1.  Where,  in  a  contract  for  carrying  the 
mails,  places  are  designated  as  on  the  line  of  a 
mail  route  from  one  point  to  another  and  back, 
the  contractor  is  required  to  return  to  the  same 
places  on  his  way  Iwck.  He  cannot  return  by 
a  shorter  route.     United  Btata  r,  Cfarr,      483 

2.  The  postmaster-general  may  order  an  in- 
crease of  service  in  carrying  the  mail,  by 
enlarging  the  distance,  by  new  route,  or  by  re- 
quiring a  greater  number  of  trips  between  the 
terminal  points,  and  by  allowing  therefor  a  pro 
rata  increase  on  the  contract  pay.  United 
States  V.  Barlew,  846 

8.  Under  the  proviso  in  the  Act  of  April  7, 
1880,  limiting  the  discretion  of  the  postmaster- 
general  to  expedite  the  service  of  carrying  the 
mails  to  60  per  cent  of  the  rate  txed  in  the 
original  contract,  the  rate  of  pay  established  in 
the  contract  as  originally  let— not  the  amount 
of  the  pay  ezpreniBd  therein— is  the  basis  or 
unit  of  computation  for  such  increased  service. 
AUman  r.  tJnited  Statee,  61 

A  Forfeitures  imposed  1^  the  postmaster- 
general  for  f^ure  of  the  contractor  to  carry 
the  noafl  within  the  prescribed  time  are  within 
his  discretion,  and  are  not  subject  to  review  by 
the  Supremo  Oourt  of  the  United  StatesL     Id, 


6.  The  embezzlement,  by  a  person  employed 
In  a  department  of  the  po«Uil  service,  of  a  let* 
ter  intended  to  be  oonv^ed  l^  maU  and  con- 
taining an  article  of  valuer  which  came  into 
the  possession  of  such  pmon,  is  made  an 
offense  against  the  United  States  by  U.  S.  Rev. 
Stat.  §  64i87,  distinct  from  the  otfense  of  steal* 
ing  such  article;  and  the  penal^  is  prescribed 
for  such  embezzlement  by  said  sectiofi.  United 
States  r.Laeher,  1080 

6.  U.  S.  Rev.  Stat  88  8801,  6407»  aie  to  be 
considered  together;  and  the  oflensst  of  secret* 
ing,  embezzling,  or  destroying  mall  matter  not 
containing  articles  of  value,  are  punishable  un> 
der  the  one,  and  that  containing  such  articles 
under  the  other.  idL 

7.  Two  dasses  of  offenses  were  Intended  to 
be  created  by  U.  B.  Rev.  Stat.  %  6467,^ 
one  relating  to  the  embenlement  of  letters, 
etc.,  and  the  other  to  stealing  the  contents.  1& 


1.  In  the  case  of  a  naked  power  to  oonvsj^ 
not  coupled  with  an  interest,  the  law  requins 
that  every  prerequisite  to  the  eierdse  of  tha 
power  should  precede  it.    Dqmtronw,  Toung, 

028 

8.  Where  a  will  of  a  dtiien  of  South  Caro- 
lina, executed  there,  directed  a  power  of  v^ 
pointment  to  ba  executed  by  the  will  of  uo 
person  therein  authorized  to  execute  the  power, 
he  intended  a  will  executed  aooordinfto  the 
laws  of  South  Carolina.     Bkuni  t.  WaJOcef. 

1086 

8.  The  power  given  by  a  will  to  dispose  of. 
by  will,  a  bequest  of  three  fourths  of  a  bond 
and  mortgage,  the  enjovment  of  which  for  life 
is  bequeathed  to  the  donee  of  the  power,  is 
properly  executed  by  the  will  of  the  donee, 
which,  after  referring  to  the  bequest,  devises 
and  bequeaths  the  entire  propertv  and  estate 
to  whiim  she  is  "in  anywise  entitied,"  to  her 
husband.    Lee  v.  Simptan,  1088 

4.  Ifthedoneeof  a  power  intends  to  execute 
It,  and  the  mode  be  In  other  respects  nnexcep- 
tionable,  that  Intention.  lK>wever  manifested, 
whether  directiy  or  indirestlv,  positively  or  by 
Just  implication,  will  make  the  execution  valid 
and  operative.  Id, 

6.  Three  classes  of  cases  have  been  held  to  bo 
sufficient  demonstrations  of  an  intended  execi»> 
tion  of  a  power:  (1)  where  there  has  been  soma 
reference  in  the  will  or  other  instrument  to  the 
power ;  (2)  or  a  reference  to  the  property  which 
is  the  subject  on  which  it  Is  to  be  executed;  (8) 
or  where  Uie  provision  In  the  will  or  other  in- 
strument executed  by  the  donee  of  the  power 
would  have  no  operation  except  as  an  execution 
of  the  power.  2d, 

6.  The  words  "in  anywise  entitied"  are  suffi- 
cient to  cover  not  only  property  which  a  testa- 
trix who  was  the  donee  of  a  power  held  In  her 
own  full  ri^t,  but  also  property  which  she 
held  in  a  liinlted  right  under  her  mother's  will. 

let 

PRDTGIPAXi  AND  AGBNT.    flee  also 

OOiRTRAOTBi  2. 

Where  an  actkm  Is  brooffht  for  the  alleged 
wrongf id  acts  of  tfao  dofonifaiit  In  selling  cer- 

lUl 
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thej  proffflB  to  ooTer.    Thomp$on  ▼.    White 
Water  VaUey  R  Co.  256 

2.  Ralls  put  dowD  upon  a  raflroad»  and  per- 
manent fixtures  wbicb  are  essential  to  its  sac- 
cessf  ul  operation,  become  a  part  of  tbe  proper- 
ty of  tbe  company  covered  by  a  montage,  as 
mucb  as  tbougb  tbey  bad  existed  wben  tbe 
mortgage  was  executed.  Id, 

8.  Where  a  railroad  company  issued  certain 
of  its  bonds  under  an  agreement  witb  tbe  per- 
son to  wbom  tbe^  were  issued  tbat  it  would 
issue  DO  more  of  its  bonds,  tbe  bolder  of  sucb 
bonds  bas  a  rigbt  of  priority  in  payment  from 
tbe  proceeds  of  a  forecloeure  sale  of  the  rail- 
road under  tbe  mortgage  securing  tbe  bonds, 
over  those  holders  only  of  other  subsequently 
issued  bonds  of  tbe  compani^  secured  oy  the 
same  mortgsge,  who  took  their  bonds  with  ac- 
tual notice  of  the  agreement  McMurray  v. 
Maran,  814 

4.  A  court  of  equity,  on  the  application  of  a 
Junior  incumbrancer,  will  proviae  for  tbe  sale 
of  tbe  entire  incumbered  property,  if  the  cir- 
cumstances of  the  case  show  that  tbe  interests 
of  tbe  mortgagor  and  of  tbe  incumbrancers  re- 
quire tbe  sale.    Shepherd  v.  Pepper,  706 

6.  Sale  of  tbe  entire  property  is  proper  in  the 
case  of  deeds  of  trust,  where  all  the  incum- 
brances are  due,  and  where  the  plaintiff  has  a 
first  lien  on  some  of  the  property  sought  to  be 
sold  and  a  second  lien  on  tne  other  property, 
and  where  all  the  incumbrancers  are  parties  to 
the  suit  Id, 

6.  Property  omitted  by  accident  from  a 
trust  deeid,  when  both  parties  supposed  tbe 
deed  covered  it,  may  be  reached  and  sold  in  a 
foreclosure  suit  Id, 

7.  Id  a  suit  to  establish  a  mortgage,  and  for 
a  Pale  thereunder,  it  is  competent  to  unite  as 
defendants  both  tbe  mortgagor  and  a  party 
clniming  tbe  property  adversely  to  tbe  lien  of 
tbe  mortgage  by  virtue  of  proceediogs  for  a 
sale  for  taxesbad  subsequently  to  its  execution. 
MendenhaU  v.  HaU,  1012 

8.  Tbat  a  mortgagor  bad  only  the  equitable 
title  to  tbe  land  does  not  change  tbe  rights  of 
the  mortgagee  under  a  mortgage  with  words 
of  general  description,  conveying  land  held  bv 
a  full  equitable,  as  well  as  tbat  held  by  a  legal, 
title.     ToUdo,  D.dbB.  R  Co,  t.  Edmtfton,  905 

9.  Where,  by  the  provisions  of  a  mortgage 
to  a  trustee,  he  could  proceed  to  collect  tbe 
mortgage  debt,  by  litigation  or  otherwise,  only 
at  tbe  request  of  the  bolders  of  a  majoritv  of 
tbe  bonds,  and  the  majority  of  such  holders 
desired  litigation  to  cease,  tne  trustee  was  au- 
tborized  to  put  an  end  to  it;  and  his  waiver  of 
an  appeal  oinds  all  who  act  in  his  name  as 
trustee.    ShoeU  v.  Fndiek,  998 

10.  Defects  in  a  notice  of  mortgage  sale,  Dot 
BufDcient  to  deceive  anyone,  will  not  defeat 
the  title  acquired  at  the  sale.  Baeon  v.  Nort/i- 
weitem  Mut.  L,  Ine.  Go,  128 

11.  A  condition  in  a  mortgage  that  if,  at  the 
expiration  of  the  time  limited  for  tbe  payment 
of  the  installments,  there  should  remain  due 
on  the  mortgage  a  named  turn,  tbe  mort- 
gagor might  have  the  privilege  of  paying  the 
amount  due  by  giving  his  note  therefor,  se- 
cured by  mortgage  on  other  real  estate,  does 

1146 


not  prevent  the  installments  from  falHng 
at  the  time  stipulated,  or  prevent  a  sale  under 
tbe  moitgage  to  satisfy  them  wben  due;  btit 
tbe  mortgagor  may,  in  sucb  case,  stop  tbe  sale 
by  insisting  on  tbe  terms  of  tbe  stipulation  in 
tbe  mortgage  and  complying  with  the  term» 
thereot  Jd, 

12.  U.  8.  Hev.  Stat  §  808,  relating  to  tbe^ 
District  of  Columbia,  authorizes  a  decree  tn. 
personam  against  a  debtor  for  the  balance  re- 
maining due  after  tbe  proceeds  of  the  sale  of 
lands  covered  by  a  mortgage  or  a  deed  of  trust 
in  the  nature  thereof  have  been  applied  to  tbo 
satisfaction  of  tbe  debt    Shepherd  t.  Pepper, 

70S 

18.  A  mortgage,  which,  in  Louisiana,  a  wife 
has  by  statute  on  her  husband's  real  estate  for 
her  money  which  came  to  bis  bands,  though, 
not  registered,  is  not  merged  in  a  shnulated 
and  fraudulent  title  conveyed  by  her  husband 
as  daiion  en  paiement,    Bradl^  t.  CUtfKn,  86T 

n.  Pbioritt  of  Lixh. 

14  Holders  of  obligations  of  a  raflroad  cooii- 
pany,  conferring  upon  them  a  lien  upon  the 
earnings  of  a  section  of  tbe  road  for  its  con- 
struction by  them,  have  a  lien  inferior  i» 
priority  to  tbat  of  bondholders  secured  by  an 
earlier  mortgage  on  the  road,  and  to  that  of 
purchasers  under  a  foreclosure  sale  on  tbe 
mortgage.  Thempeon  t.  White  Water  VaOey 
R(S.  2» 

16.  A  contractor  to  build  a  section  of  a  rail- 
Toad,  where  the  work  was  not  done  at  the  re- 
quest of  tbe  mortgagees,  but  upon  a  contract 
witb  tbe  lessee  of  the  road,  which  had  ripu- 
lated  as  one  of  tbe  considerations  of  tbe  lease 
to  construct  tbat  part  of  the  line,  has  not  a 
lien  upon  tbe  eaminga  of  the  section,  on  the 
ground  that  witb  bis  money  tbe  road  over  it 
was  constructed,  superior  to  the  lien  of  a  prior 
mortgagee.  Id, 

16.  Where  a  railroad  company  executed  a. 
mortgage  on  its  present  and  after  acquired 
property,  to  secure  its  bonds,  and  thereafter  a 
contractor  with  tbe  company  erected  a  dock 
for  tbe  company  on  a  part  of  tbe  property 
covered  by  the  mortgage,  and  filed  a  mechan- 
ics' lien  for  bis  pay,  he  is  not  entitled  to  prior- 
i^  of  payment  over  tbe  mortgage.  TUedo,  D, 
SB,  R  Co.  t.  Hamilton,  90S 

17.  A  recorded  mortgage  given  by  a  railroeil 
company  on  its  roadbed  and  other  property 
creates  a  lien  whose  priority  cannot  Iw  dis- 
placed thereafter  directly  bv  a  mortgage  given 
by  tbe  company,  or  indirectlv  bv  a  cootraot  be 
tween  tbe  company  and  a  thiitl  par^  for  th«. 
erection  of  buildings  or  other  worn  of  original 
construction.  U, 

18.  The  equitable  prindplea  upon  which  the 
decisions  rest  api^ying  to  tbe  payment  out  of 
tbe  proceeds  of  the  sale  of  railroad  property,  of 
debts  for  operating  expenses  and  repairs,  are 
not  applicable  to  claims  for  Ibe  origloal  con- 
struction of  a  railroad  while  there  was  a  sob- 
sisting  mortgage  upoo  it  SL 

MUHICIPAL  CORPORATIOV8.  8se 

also  BoHDe,  8;  Railboadb,  8. 

1.  Municipal  corporations  are  eslabfisbed  for 
purposes  of  local  government  tuid.  In  the  ab> 

iti,  lit,  191,  It  I  r.s. 


PUHCTUATTOH— ReFBBBNGB. 


ezchisiTe  right  of  pastmage  on  such  public 
lands.  Id. 

15.  Texas  land  certiflcates  are  chattels,  and 
may  be  sold  by  parol  agreement  and  delivered, 
whereby  the  purchaser  acquires  a  right  to  lo- 
cate the  land  and  procure  a  patent  in  the  name 
of  the  grantee,  but  for  his  own  use,  he  becom- 
ing thereby  Ae  equitable  owner  of  the  land 
located.     MiUer  ▼.  Texa9  A  P.  R  Co.  4ff1 

16.  A  settler  may  abandon  one  location  of 
land  in  Texas,  and  adopt  another;  and  the  land 
in  the  abandoned  location  then  becomes  pub- 
lic land  subject  to  location  by  other  parties. 

Id, 

17.  The  failure  of  a  prior  locator  to  comply 
with  the  statute  requiring  the  survey  to  be  re- 
turned to  the  land  oflSce  within  eight  months, 
under  a  penalty  of  being  void.  Inures  to  the  ben- 
efit of  the  State,  and  not  to  the  benefit  of  a  sub- 
sequent locator.  Id. 

18.  A  subsequent  locator  having  actual  no- 
tice of  a  prior  location  will  be  postponed  to 
the  superior  rights  of  the  prior  locator,  although 
the  subsequent  location  nas  passed  into  a 
tent 

PUNCTUATION.    See  Statutes,  0. 
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RAILROADS.    See  also  Boin>6»  8;  Ck>B- 

F0BATI0M8,  14. 

1.  The  property  of  a  railroad  company  is 
not  held  under  any  such  trust  to  apply  it  to  the 
payment  of  its  debts  as  to  restrict  its  use  for 
any  other  lawful  purpose,  it  matters  not  how 
meritorious  the  demand  of  the  creditor  may 
be.    Fogg  v.  Blair,  721 

2.  The  creditor  of  a  railroad  company  must 
obtain  a  lien  on  the  property  of  the  company, 
or  security  in  some  other  form,  or  he  will  have 
to  take  hu  chances  with  all  other  creditors  to 
obtain  payment  in  the  ordinary  course  of  lefoA 
proceeaings  for  the  collection  of  debts.       Id, 

8.  The  prohibition,  in  the  Missouri  State 
Constitution  of  1866,  of  municipal  subscrip- 
tions to  the  stock  of,  or  loans  of  credit  to, 
companies  or  corporations,  without  the  previous 
assent  of  two  thirds  of  the  qualified  voters  at  a 
regular  or  special  election,  had  the  effect  to 
limit  the  future  exercise  of  legislative  power, 
but  did  not  take  away  any  authority  granted 
before  that  Constitution  went  into  operation. 
Seotland  County  v.  HiU,  261 

4.  The  Green  Bay  &  Minnesota  Railroad 
Company,  a  Wisconsin  corporation,  under  the 
laws  of  that  State,  can  receive  only  the  lands 
necessary  to  such  uses  as  are  appropriate  to  the 
operations  of  its  railroad.    0am  t.  KeUy,     518 

RATIFICATION.     See    also    Cobpoba- 
TI0K8,  16, 16. 

The  power  which  can  give  authority  to  act 
can  ratify  any  act  thatia  performed,  and  legis- 
lative recognition  of  an  act  validates  the  act. 
•although  it  may  not  have  had  full  prior  legal 
authority.    Strut  v.  United  States,  Ssi 

REAL  PROPERTY. 

1.  The  object  of  recording  a  mortgage  Is  to 
give  notice  to  third  persons.    As  between  the 


ries  thereto,  a  mortgage  Is  Just  as  effectual 
an  purposes  without  recording  as  with. 
Bacon  v.  Northwe%tem  MuU  L.  Ins,  Ch,      128 

8.  The  omission  of  a  wife  to  record  her 
mortgage  on  her  husband's  property  only  de- 
prives it  of  force  as  to  third  persons  who  at  the 
time  of  its  recording  have  perfected  liens  on 
the  property  of  the  husband.  .Biadl^  ▼.  Clctf- 
tin,  867 

RECEIVERS. 

1.  Courts  of  equity  may,  fa  the  absence  of 
statutory  rule,  fix  the  compensation  of  their 
own  receivers  and  that  of  counsel  employed  by 
them.    Stuart  v.  Boulware,  568 

2.  Counsel  fees  are  proper  allowances  to  a 
receiver  for  counsel  employed  by  him  in  the 
discharge  of  his  duties.  Id, 

8.  Wherever  property  subject  to  a  lien  haa 
been  brought  within  the  domain  of  a  court  of 
equity,  and  a  receiver  of  it  is  appointed,  the 
rents  and  profits  in  the  hands  of  the  receiver 
will  be  applied,  along  with  the  corpus  of  the 
fund,  to  satisfy  the  lien,  after  paying  chargea, 
such  as  tazea  and  insurance.  S&pherd  v. 
Pepper,  706 

RECONVENTION.     See   SstOff  ajo 

COUiniEBOIiADf,  2. 

RECORDS.  See  also  Appbal  ahd  Eb- 
BOB,  59;  Rbal  Pbopebtt;  Removal 
OF  Causes,  8. 

1.  Where  a  deed  of  land  in  Chicago,  and  its 
record,  have  been  destroyed,  the  petitioner  ia 
entitled  to  the  establishment  of  the  record  bv 
the  proceeding  authorized  under  the  niinoui 
"Burnt  Records"  Act,  and  when  the  court 
has  once  acquired  jurisdiction,  it  can  adjudi- 
cate upon  all  claims  to  the  property  in  contro- 
versy, as  therein  provided.    OomueyY.  Clark. 
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2.  The  court  may  make  nunc  pro  tune  en- 
tries to  supply  omissions  in  the  record  of  what 
was  done  at  the  time  of  the  proceedings. 
Wight  V.  NichoUon,  865 

8.  Where  ft  person  was  convicted  of  embes- 
zling  letters,  in  the  district  court,  and,  pend- 
ing a  motion  for  new  trial,  the  cause  was 
transferred  to  the  circuit  court,  where  the  mo- 
tion was  denied,  and  subsequently,  in  the  dis- 
trict court,  without  entry  of  the  order  previ- 
ously made  remitting  the  cause  to  that  court, 
he  was  sentenced  to  imprisonment, — the  circuit 
court  has  power  subsequently  to  enter  the 
order  nunc  pro  tunc  upon  its  own  motion  and 
recoUection,  remitting  the  cause  to  the  district 
court,  according  to  the  facts,  to  supply  the 
omission  to  enter  it  previous  to  remitting  the 
cause.  let 

REFERENCE. 

1.  The  report  of  a  master  lb  merelv  advisory 
to  the  court,  which  it  may  accept  ana  act  upon 
in  whole  or  in  part,  according  to  its  own  judg- 
ment as  to  the  weight  of  the  evidence.  Boetm 
V.  Qrdff,  787 

9.  In  dealing  with  exceptions  to  his  reports, 
the  conclusions  of  the  master  have  every  rea* 
sonable  presumption  in  their  favor,  and  are 

list 
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telB  bonds  of  plaintiff  and  ntAng  tbe  proceeds 
to  pay  the  notes  of  a  third  person.  If  the  latter, 
by  arrangement  between  him  and  the  plaintiff, 
had  authority  to  and  did  consent  to  such  acts, 
and  the  plaintiff,  hayinf  full  knowledge  of  the 
transaction,  ratified  ana  canfirmed  what  was 
done,  he  cannot  maintain  the  action.  McUha- 
wy  ▼•  Ombi'idffe  JPirti  NiU.  Bank.  1004 

PRINCIPAL  AND  SURETY.    See  also 

EXSCUTOBB  AND  AdMINISTBJLTOBS.  8. 

An  agreement  by  a  grantee  assuming  a  mort- 
gage does  not,  without  the  mortgagee's  assent, 
put  the  grantee  and  mortgagor  in  the  relation 
of  principal  and  surety  towards  the  mortgagee, 
io  that  the  latter,  by  giving  time  to  the  grantee, 
will  discharge  the  mortgagor.    KdUr  t.  Aih- 

PRIVATE  LAND  CLAIMS. 

1.  A  confirmation  of  a  Mexican  grant  of  a 
tract  with  specified  boundaries  coTeied  all  the 
land  within  those  boundaries,  irrespectiye  of 
quantity;  and  this,  notwithstanding  there  ap- 
peared in  the  prior  proceedings  statements  that 
the  tract  contained  a  certain  amount,  "a  little 
more  or  less,"  which  amount  was  yeiy  much 
less  than  that  included  within  the  boundaries. 
United  State*  y.  Hancock,  601 

9.  Where  a  decree  giyes  with  precision  the 
boimdaries  of  the  tract  to  which  a  claim  is  con- 
firmed, and  has  become  final  by  stipulation  of 
the  United  States  and  the  withdrawal  of  their 
appeal  therefrom,  it  is  conclusive,  not  only  on 
tbe  question  of  title,  but  also  as  to  the  bounda- 
ries which  it  specifies.  Id, 

8.  Where  a  survey  was  made  in  good  faith 
and  has  been  unchallenged  for  over  fifteen 
years,  whatever  doubts  may  exist  as  to  its  cor- 
rectness must  be  resolved  in  favor  of  the  title 
as  patented.  Id, 

PUBLIC  LANDS.  See  also  Contbaotb» 
28;  CoUBTS,  87;  BviDEircB,  87;  Taxbs,  9, 
10. 

1.  A  patent  passes  the  title  ^  the  United 
States  to  the  land,  not  only  as  it  was  at  the  time 
of  the  survey,  but  as  it  is  at  the  date  of  the 
patent,  so  that  the  United  States  does  not  re- 
tain any  interest  in  any  accretion  formed  be- 
tween the  survey  and  the  date  of  tbe  patent. 
Jtiffbrii  y.  Bast  Omaha  Land  Co.  872 

2.  After  public  lands  have  been  entered  at 
the  land  office  and  a  certificate  of  entry  ob- 
tained, they  are  private  property,  the  govern- 
ment agreeing  to  make  a  conveyance  as  soon 
as  it  can,  ana  in  the  mean,  time  holding  the 
caked  legal  fee  in  trust  for  the  purchaser,  who 
has  the  equitable  title.  Wiioontin  0.  R  Co. 
w.  Priee  County,  687 

8.  Until  all  the  preliminary  steps  prescribed 
by  law  for  the  acquisition  of  the  property  are 
complied  with,  the  settler  does  not  obtain  any 
Utle  a^^nst  the  United  States;  and  among  these 
are  entry  of  the  land  at  the  appropriate  land 
office  and  payment  of  iu  price.  OampbeU  y. 
Wad$,  •  MO 

4  The  withdrawal  from  sale  by  the  goyam- 
ment  of  lands  previously  opened  for  sale  puts 
an  end  to  proceedln^i  iDStftiKUd  lor  their  ac- 
quisition. ^ 
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6.  Occupation  and  improvement  of  the  tracls 
desired,  with  a  yiew  to  preemption,  though 
absolutely  essential  to  that  purpoee,  do  not  con- 
fer upon  the  settler  uaj  riijii  in  the  land  oocn- 
pied,  as  against  the  Unfted  Sutes,  which  im- 
pairs in  any  respect  the  power  of  Congress  ta 
withdraw  the  limd  from  sale  for  the  uses  of 
the  government,  or  to  dispose  of  the  same  te 
other  parties.  H 

A  The  cancellation  of  a  homestead  entry 
after  a  subsequent  frant  to  a  railroad  and  the 
d^nite  location  of  its  line  of  road  did  not  innrs 
to  the  benefit  of  the  raihnoad  company,  but  tbe 
land  reverted  to  the  govemment,  and  became 
a  part  of  the  public  domain,  subject  to  appro- 
priation by  the  first  legal  applicant.  Baminpt 
dD.ROo.  v.  Whitney, 


7.  A  homestead  entry  of  land  embraced 
within  the  limits  of  a  land  gi«nt  afterwards 
made  by  Act  of  Congress  to  a  railroad  company 
excepted  the  land  nom  the  operation  of  the 
railroad  grant  Jd. 

8.  Lands  originally  public  cease  to  be  pobHc 
after  they  have  been  entered  at  the  land  office 
and  a  certificate  of  entry  has  been  obtained.  Id. 

9.  Congress,  by  a  grant  of  land  to  a  railroad 
to  aid  in  its  construction,  confers  a  present  title 
to  the  designated  sections  along  its  route,  with 
such  restrictions  upon  their  use  and  disposal  as 
to  secure  them  for  the  purposes  of  the  grant. 
Wiseomin  0.  B,  Co.  v.  Fruse  County.  687 

10.  Deficiencies  arising  in  the  designated  or 

Suited  sections,  before  as  well  m  aft^  tbe 
te  of  a  granting  Act,  may  be  supplied  by 
selections  irom  the  indemni^  lands,  and  par 
tents  issued  for  them.  Id, 

11.  IndemniU  lands  are  those  which  are,  by 
the  grant  in  aUi  of  a  railroad,  allowed  to  be 
selected  in  lieu  of  pwroels  lost  from  the  desig- 
nated or  granted  lands  by  preyioos  disposition 
or  reservation.  Id. 

12.  The  owner  of  a  mflitary  land  warrant, 
who  delivered  it  to  the  commisrioner  of  ths 
land  office,  with  a  direction  that  it  ha  located 
upon  certain  swamp  land  in  Illinois,  it  being 
so  located,  and  who  reoeived  the  oertificaU  ol 
the  register  and  reoeiyer  of  the  land  office 
showing  his  ri^  to  a  patent,  haA  prior  to  the 
issue  of  the  patent,  an  equitaUatttie  to  the  land 
which  excluded  It  from  a  grant  to  the  Stale  by 
Congress  by  the  Swamp  Land  Act  (hUmr  v. 
Uthe,  ™ 

18.  There  is  an  implied  license  growing  out 
of  the  custom  of  nearly  a  hundred  yean,  that 
the  public  lands  of  the  United  8tates,~espe^ 
dally  those  in  which  the  native  grasses  ars 
adapted  to  the  growth  and  fattenUig  of  domes' 
tic  animals,— shall  be  free  to  the  people  who 
seek  to  use  them,  when  left  opea  and  imia- 
dosed.    B^ford  y.  JBbvli,  O* 

lA  PlaintifEs  engaged  in  stock  raising  <m 
unoccupied  public  landa  of  the  United  ^atas. 
althougn  owning  detached  unindosed  poctions 
of  such  bind,  cannot  by  suit  in  eouity  cnjda 
defendanU,  owning  none  of  8u<^  knda,  from 
the  use  of  such  public  lands  for  paiaorinjg,  ea 
the  ground  that  defendant'a  sbeep 
thereon  will  trespass  and  pasture  on 
unindosed  landa.  Plaintiffs  cannot,  br  so  « 
dudlng  defendants,  aecnre  to  theasaeiyes  the 

181.  m.  Its.  134  CJ.i. 
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the  Tendor  until  paid  for  according  to  the  terms 
of  the  note,  it  will  not  transfer  the  Utle.      Id» 

8.  If  a  note  is  taken  as  conditional  payment 
only,  it  \b  prima  facie  evidence  of  payment  so 
lone  as  the  seller  holds  it,  and  he  cannot  right- 
fully retake  the  goods  while  ha  retains  the 
note.  Id. 

4.  An  express  warranto  of  quality  excludes 
«ny  impUed  warranty  that  the  articles  sold 
were  merchantable  or  tit  for  their  intended 
use.    De  Witt  y.  Berrif,  896 

SCHOOLS.    See  Daicaqbi^  4 

SET.OFF  AND  COUNTBBOIiAIH. 

1.  In  a  suit  for  goods  destroyed  by  fire 
through  defendant's  negligence,  a  countcarclaim 
for  plaintiff's  negligenoe  causing  the  fire  cannot 
include  attorneys'  fees  and  expenses  in  defend- 
ing other  suits  brought  against  defendant  by 
thurd  parties  for  dainages  sustained  from  suda 
fire.    Pacifc  Exp.  Co,  ▼.  McUin,  450 

2.  Heoonyention,  as  the  term  is  used  in  prac- 
tice in  Texas,  means  a  cross-demand;  ana  the 
title  of  OounUrdaim,  in  the  Revised  Statutes  of 
that  State,  is  descriptive  of  sudi  cross-action, 
which  is  more  extensive  than  set-off  or  recoup- 
ment itf. 

SHIPPING.    SeeMABTBBAHDSBBTAlVT,0. 

SPECIFIC  PERFORMANCE. 

1.  Where  a  contract  Is  payable  in  money,  the 
acceptance  of  numerous  payments  In  current 
funds  Justifies  the  inference  that  current  funds 
will  be  accepted  for  subsequent  payments,  and 
calls  for  a  notice  of  intention  to  receive  only 
coin  or  legal-tender  paper  for  subsequent  pay- 
ments, and  without  such  notice  excuses  failure 
to  pay  coin  or  legal  tender  on  the  verv  dav  the 
money  is  due,  and  will  save  the  right  of  the 
other  party  to  specific  performance.  Cheney 
▼.  iMy,  818 

2.  Even  where  time  is  made  material  by  ex- 
press stipulation,  the  failure  of  one  of  the 
parties  to  perform  a  condition  within  the  par- 
ticular time  limited  will  not  defeat  his  right  to 
specific  performance,  if  the  condition  be  sub^ 
seouently  performed  without  unreasonable 
delay,  and  no  circumstances  have  intervened 
that  would  render  it  unjust  or  inequitable  to 
give  such  relief.  id. 

8.  After  the  surrender  by  defendant  of  notes 
due,  and  his  formal  notification  to  plaintiff  that 
be  regarded  the  contract  as  forfeited  and  would 
not  receive  any  money  from  him,  plaintiff  was 
not  bound,  as  a  condition  of  his  right  to  claim 
specific  performance,  to  go  through  the  useless 
ceremony  of  tendering  payment  of  the  notes. 

Id. 
i.  It  is  not  absolutely  necessary  that  plaintiff 
fn  a  suit  for  specific  performance  should  bring 
money  into  court  for  the  defendant  at  the  time 
he  files  his  bill;  his  offer  in  the  bill  to  perform 
all  the  conditions  and  stipulations  of  the  con- 
tract is  sufiicient  to  give  mm  a  standing  in  court 

Id, 

5.  A.  decree  of  spedflc  performance  ought 
not  to  become  operative  unto  plaintiff  brings 
into  court  for  the  defendant  tne  f nU  amount 
Qccessazy  to  pay  what  isdue.  Id, 
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STATE.    See  also  AonoH  OB  Smr,  10;  Af> 

FBAL  ASD  EbBOR,  42. 

1.  A  suit  cannot  be  maintained  in  the  circuit 
court  against  a  State  by  a  citizen  thereof. 
Mrth  Carolina  t.  Tempie,  848 

2.  A  State  cannot  be  sued  by  a  citizen  of 
another  State  or  of  a  fordgn  state.  Ham  v. 
Louisiana,  842 

8.  A  State  cannot  be  sued  in  a  circuit  court 
of  the  United  States  by  one  of  its  own  citizens, 
upon  the  ground  that  the  case  iBone  that  arises 
under  the  Constitution  or  laws  of  the  United 
States.  Id. 

4  The  11th  Amendment  of  the  Federal  Con- 
stitution, which  restrains  the  Jurisdiction 
granted  by  the  Constitution  over  suits  against 
Btates,  is  limited  to  those  suits  in  which  the 
State  is  a  real  parU  or  a  party  on  the  record. 
Lincoln  County  v.  Luning^    .  766 

5.  Conceding  state  laws,  contrary  to  which 
mandamus  is  asked  to  compel  the  levy  of  a  tax 
to  pav  interest  on  state  bonds,  to  be  unconstitu- 
tional and  void  as  impairing  the  obligation  of 
a  contract,  that  does  not  remove  an  objection 
that  the  suit  is  one  against  the  State.  Louisiana, 
Neu>  York  Quaran^  A  L  Co.  v.  8UeU,       891 

6.  Mandamus  proceedings  to  compel  the 
auditor  of  the  State  of  Louisiana  to  require  the 
sherifCs  in  the  State  to  levy  a  tax  to  pay  interest 
on  state  bonds,  contrary  to  present  state  laws, 
is  a  suit  against  the  State,  within  the  prohibition 
of  U.  S.  Const  11th  Amend,  forbidding  Juris- 
diction to  federal  courts  of  a  suit  against  a 
State.  Id. 

7.  A  suit  against  the  auditor  of  a  State  to 
compel  the  nusing  of  a  tax  to  pay  Interest  on 
the  state  bonds  is  virtually  a  siut  against  the 
State.    North  Carolina  v.  Temple,  849 

8.  Whfle  the  State  cannot  be  compelled  by 
suit  to  perform  its  contracts,  any  attempt  on 
its  part  to  violate  property  or  rights  acquired 
under  its  contracts  may  fcle  Judicfidly  resisted; 
and  any  law  impairing  the  obligation  of  con- 
tracts under  which  such  property  or  rights  are 
held  is  void.    Edne  v.  Louisiana,  842 

9.  The  State  is  an  indispensable  party  to  any 
suit  in  equity  in  which  its  property  Ib  soug^ht 
to  be  taken  and  subjected  to  the  payment  of  its 
obligations;  and,  as  the  State  cannot  be  sued, 
such  a  suit  cannot  be  sustained.  Christian  v. 
AOantic  d  N  C.  R,  Co.  589 

10.  A  suit  to  effect  a  foreclosure  and  sale,  or 
to  obtain  possession,  of  property  belonging  to 
the  State,  cannot  be  maintained,  for  the  reason 
that  in  such  a  case  the  State  is  a  necessair 
party,  and  it  cannot  be  sued.  Id. 

11.  A  State  may  be  sued  by  its  own  consent 
It  may,  if  it  thinks  proper,  waive  its  privilege 
and  permit  itself  to  be  made  a  defendant  in  a 
suit  by  individuals  or  by  another  State.  Sane 
V.  Louisiana,  842 

STATUTES. 

1.  The  preamble  ii  no  part  of  an  Ad,  and 
cannot  enlarge  or  confer  powers,  or  control  the 
words  of  the  Act,  unless  they  are  doubtful  or 
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ambigaout.  YmoodbM,  V.  B.  Ot>.  ▼.  ITumuu^ 
302;  Tatoo  d  M.  F.  B,  €h.  ▼.  Board  ^  Levee 
Oomn.  808 

3.  In  cases  of  doubt  or  UDcertainty»  acts  in 
pari  materia  may  be  referred  to,  in  order  to 
discern  the  intent  of  the  Legislature  in  the  use 
of  particular  terms.     Vane  ▼.  Newcombe,     810 

8.  Though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  Legislature 
must,  govern  in  the  construction  of  penal  as 
well  as  other  statutes;  and  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the  obyious 
intention  of  the  Legislature.  United  Statee  ▼. 
iMcher,  1080 

4.  Statutes  to  prevent  frauds  on  the  revenue 
are  to  be  fairly  construed,  so  as  to  carry  out  the 
intention  of  ^e  Legislature.  United  BtaUe  ▼. 
Stau>eU,  655 

5.  The  rule  ordinarily  followed  in  constru- 
ing statutes  is  to  adopt  the  conatruction  of  the 
courts  of  the  counb^  bv  whose  Leg^lature 
the  statute  was  originafly  adopted.  In  this 
case  the  court  follows  the  construction  of  the 
State  which  was  the  source  of  the  statute. — ^to 
wit,  Massachusetts;  not  that  of  the  State  from 
which  the  statute  was  immediately  taken,— to 
wit,  Califomia.     OouUm  v.  DouU,  506 

0.  For  the  purpose  of  arriving  at  the  true 
meaning  of  a  statute,  courts  reaid  with  such 
stops  as  are  manifestly  required.  United  Ptate$ 
V.  Laeh&r,  1080 

7.  If  there  be  any  ambiguity  In  a  section  of 
the  United  States  Revised  Statutes,  resort  may 
be  had  to  the  original  statute  from  which  the 
section  was  taken,  to  ascertain  what,  if  any, 
change  of  phraseology  there  is,  and  whether 
such  change  should  be  constru^  as  changinff 
the  law.  /a. 

8.  A  previous  statute  wfll  be  held  to  be  modi- 
fied by  a  subsequent  one,  if  the  latter  was 
plainly  intended  to  cover  the  whole  subject 
embraced  by  both,  and  to  prescribe  the  only 
rules  in  respect  to  that  subject  that  are  to  gov- 
ern.    Tracy  v.  Tuffly^  879 

SUBROGATION. 

1.  In  equity  a  creditor  may  have  the  benefit 
of  any  obligation  or  security  given  by  the  prin- 
cipal to  the  surety  for  the  payment  of  the  debt. 
KeUer  v.  A$hf(yrd,  667 

2.  Under  the  civil  law,  obtaining  in  Louisi- 
ana, creditors  may  exercise  all  rights  and  ac- 
tions of  their  debtor,  with  the  exception  of 
those  that  are  exclusively  attached  to  the  per- 
son. The  right  of  the  creditor  may  be  pur- 
sued in  a  suit  in  equity  in  the  courts  of  the 
United  States.    New  Orleane  v.  Ohrietmae,   00 

8.  The  real  owner  who  has  recovered  pos 
session  from  the  grantee  may  be  subrogated  to 
such  grantee's  rights,  and  may  maintain  a  suit 
against  a  guarantor  of  title  xd  Louisiana  for 
rents  and  revenues.  IS, 

SUNDAY.    See  TmB. 

SURVEY.    See  Pbiyatb  Lakd  Clahib,  t. 

TAXES.    See   also   Cloitd   oh   Tttlb,  9; 
CoNanrunoHAL  Law,  11-18. 

1.  The  provision  in  U.  S.  Const  14th  Amend, 
that  no  State  shall  deny  to  any  person  the 
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equal  protection  of  the  laws,  does  not  prevent 
a  State  from  adjusting  its  fljstem  of  taxatioi^ 
in  all  proper  and  reasonable  ways,  or  compel 
the  States  to  adopt  an  iron  rule  of  equal  taxa- 
tion.   BelTe  Gap  B.  Go,  ▼.  F^neyhania,  808* 

2.  The  mode  of  taxation  adopted  by  the  Stat^ 
of  New  York  in  reference  to  its  corporations, 
excluding  trust  companies  and  savings  banks, 
does  not  operate  in  such  a  way  as  to  tax  shares' 
of  national  banks  at  a  greater  rate  than  that 
imposed  upon  other  moneyed  capital  in  tbo 
hands  of  individual  citizens.  Paimer  v.  Mc- 
Mahon,  77%- 

8.  The  bonds  or  obligaUons  of  the  United 
States  for  the  payment  of  moneycannot  be the- 
subject  of  taxation  by  a  State.  This  inhibitioti 
upon  the  States  cannot  be  evaded  by  any  change 
in  the  mode  or  form  of  the. taxation,  provided 
the  same  remit  is  effected. '  Borne  I/u.  Oo,  ▼. 
New  York,  1035- 

4.  Capital  of  national  and  state  banks  in- 
vested in  United  States  seciurities  cannot  be 
subjected  to  state  taxation;  bat  shares  of  bank, 
stock  may  be  taxed  in  the  hands  of  their  indi- 
vidual owners  at  their  actual  instead  of  their 
par  ndue,  without  regard  to  the  fact  that  a. 
part  or  the  whole  of  the  capital  of  the  corpo- 
ration may  be  so  invested.  Pahner  y.  McSiO' 
hon,  779" 

6.  Under  Acts  permitting  the  deduction  or 
debts  from  the  value  of  all  a  person's  taxable 
property,  such  deduction  must  be  permitted 
from  the  value  of  national  bank  shares;  but  a. 
statute  is  not  void  because  it  does  not  provide 
for  a  deduction;  nor  is  the  assessment  void  if' 
deductions  are  not  made,  but  voidable  only. 
Individual  instances  of  omissions  or  undervalu* 
ation  cannot  be  relied  on  to  invalidate  an  a»> 
sessment  Id. 

6.  A  State  has  no  right  to  tax  the  property 
of  the  United  States  within  its  limits.  Wteoor^ 
iin  O,  B.  Oo.  V.  Priee  County,  687 

7.  If  no  taxes  were  due  upon  which  the  lands 
could  be  sold,  the  plaintiff  in  an  action  to  set 
aside  tax  deeds  as  a  cloud  on  title  is  not  botmd 
to  pay  any  taxes  as  a  condition  of  relief.  Oage 
V.  Kditfman,  735 

8.  When  the  donee  or  purchaser  of  public 
lands  has  complied  with  the  conditions  upon 
the  performance  of  which  he  is  entitled  to  a. 
patent  and  to  their  use,  and  the  government 
has  ceased  to  have  any  interest  therein  which 
will  justify  it  in  withholding  a  patent  he  is 
the  beneficial  owner  of  the  lands  and  they  are 
subject  to  taxation  as  his  property.  Wieeonein 
0.  B,  Oo.  V.  Priee  County,  687 

0.  When  a  railroad  has  been  built  according 
to  the  terms  of  a  present  grant,  the  companv 
has  an  indefeasible  title  to  the  granted  Isnos 
designated  along  its  route,  and  the  lands  are 
subject  to  taxation  against  the  company,  al- 
though patents  for  them  have  not  been  issued. 

7dL 

10.  No  title  to  indemni^  lands  becomes* 
vested  in  any  company  until  the  selections  are 
made  and  they  have  been  approved  of,  as  pro- 
vided by  statute,  bv  the  secretary  of  the  inte- 
rior; until  which  ome  such  indemnity  lands  • 
are  not  subject  to  taxation.  Id. 

11.  Exemptions  from  taxation  aie  regaidedU 

ni.  182, 18t»  lt4  U.  H^ 
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ti  in  deronHoii  of  the  toTereign  and  of  the 
common  right,  tnd  therefore  not  to  be  extend- 
ed beyond  the  exact  and  express  requirements 
of  the  language  nsed.  construed  itrietimmi 
furii.  Tazoo  db  M.  V.B,  Oo,  ▼.  Tkamai,  802; 
ToMOO  dM.  V.  B.  Oo,  ▼.  Board  of  Le96$  Oomn. 

806 

12.  A  proTision  In  an  Act  incorporating  a 
railroad  company,  that  the  company,  its  stock, 
railroad,  and  property  "shall  be  exempt  from 
taxation  for  a  term  ot  twenty  years  from  the 
completion  of  said  railroad  to  the  Mississippi 
River,  but  not  to  extend  beyond  twenty-nve 
years  from  the  date  of  the  approval  of  this  Act," 
does  not  exempt  such  company  or  its  property 
from  taxation  before  said  railroad  is  completed 
to  the  Mississippi  River.  Id. 

18.  XT.  8.  Oonst.  14th  Amend,  does  not 
prevent  the  classification  of  property  for  taxa- 
tion, subjecting  one  kind  of  property  to  one 
rate  of  taxation,  and  another  Kind  of  property 
to  a  different  rate,  or  distinguishing  between 
franchises,  licenses,  and  privileges,  and  visible 
and  tan^ble  proper^,  and  between  real  and 
personal  property.  Somelna,  Oo.  ▼.  Now  York. 

1025 

14.  Where  a  state  statute  imposes  a  tax  upon 
the  "corporate  franchise  or  business"  of  a  com- 
pany, and  reference  is  onlv  made  to  its  capital 
stock  and  dividends  for  the  purpose  of  deter- 
mining the  amount  of  the  tax  to  be  exacted 
each  year,  this  is  not  a  tax  on  the  capital  stock 
or  property  of  the  company,  but  upon  its  cor- 
porate franchise,  and  is  not,  therefore,  subject 
to  the  objection  that  it  is  a  tax  on  United  States 
securities,  although  a  portion  of  its  capital 
stock  is  invested  in  such  securities.  Id, 

16.  By  the  term  "corporate  franchise  or 
business,"  in  a  statute  taxing  such  franchise, 
is  meant  the  right  or  privOege  of  being  a  cor- 
poration,—that  is,  of  doing  business  in  a  cor- 
porate capacity.  Id. 

16.  The  taxation  of  a  corporate  franchise 
has  no  limitation  but  the  discretion  of  the  tax- 
ing power,  and  its  value  is  not  measured  like 
that  of  property,  bat  may  be  fixed  at  any 
sum  that  the  Leg^lature  may  chooea  Such 
tax  cannot  be  affected  in  anj  way  by  the  char- 
acter of  the  property  in  which  its  capital  stock 
is  invested.  Id. 

17.  An  assessment  of  a  tax  of  8  mills  upon 
the  nominal  or  face  value  of  corporate  securi- 
ties, instead  of  the  actual  value,  is  not  a  dis- 
crimination which  the  State  is  not  competent 
to  make,  where  all  corporate  securities  are  sub- 
ject to  the  same  regulation,  and  does  not  violate 
TJ.  S.  Const.  14tb  Amend.  Bdto  9ap  B.  Oo. 
T.  Pennvyhania^  892;  (^mter  v.  Pmnoyhania, 

896 

18.  A  corporation  is  not  taxed  for  property 
it  does  not  own,  where,  as  the  debtor  of  its 
bondholders,  holding  money  in  its  hands  for 
their  use,— namelv,  the  interest  to  be  paid. — ^it 
is  merely  required  to  pay  out  of  this  fund  the 
proper  tax  due  oo  the  security.  The  tax  is  on 
the  Dondholder,  not  on  the  corporation .  BolP$ 
Gap  B.  Oo.  y.  Fmmyhania,  892 

19.  Telegraph  companies  which  have  ac- 
cepted the  provisions  of  the  Act  of  Congress 
of  July  24,  1866  (U.  S.  Rev.  Stat  §§  6268- 
6268),  cannot  be  taxed  by  a  State  for  any  mes- 

U.  8.  Book,  88.  78 


sa^es,  or  receipts  arising  from  messages,  from 
pomts  within  the  State  to  points  without,  or  to 
points  without  the  State  to  points  within,  but 
such  taxes  may  be  levied  upon  all  messages 
carried  and  delivered  exclusively  within  the 
State.     WetUm  U.  TeUg.  Oo.  v.  Beay,        409 

20.  The  principle  that  a  tax  title  must  be 
held  good  until  it  is  annulled  in  a  direct  ac- 
tion applies  only  as  to  those  tities  that  are  bona 
fide,  and  are  acquired  without  fraud,  or  that 
are  real  and  not  simulated.  MondenhaUv.  Ball, 
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21.  Where  a  mortgagor  who  has  agreed  not 
to  sell  or  incumber  the  property  to  the  prejudice 
(tf  the  mortgage  has  fraudulently  combined 
with  his  brother  to  defeat  the  mor^ge  lien  by 
means  of  a  sale  for  taxes  due  from  the  mortga- 

S}T,  at  which  sale  the  brother  was  to  bid  in 
e  property,  in  his  own  name,  for  the  benefit 
of  toe  mortgagor,  it  is  not  necessary  that  the 
mortgagee,  in  order  to  maintain  a  suit  to  en- 
force his  lien,  should  tender  the  amount  of  the 
taxes,  with  interest  thereon,  the  nonpayment 
of  which  by  the  mortgagor  had  caused  the  sale 
to  the  prejudice  of  the  mortgagee.  The  Louis 
iana  constitutional  provision  that  "no  sale  of 
property  for  taxes  shall  be  annulled  for  any 
informality  in  the  proceedings  until  the  price 
paid,  with  10  per  cent  interwt,  be  tendered  to 
the  purchaser,^'  has  no  application  to  such  a 
case.  Id. 

22.  In  Nebraska  a  tax  deed  not  executed  bv 
the  treasurer  under  his  seal  of  oflSce  is  void. 
Doputrony.  Toung,  928 

28.  An  Arkansas  tax  deed  is  void  where  the 
land  was  sold  for  taxes  on  a  day  not  authorized 
by  law.    BedfiM  v.  Park$,  827 


TELEGRAPH 

Taxes,  19. 


COMPANIEa       See 


TERRITORIES.     See   also  Bigamy,  2: 

YOTBRB  AND  ElBOTIOKS,  1,  2. 

1.  In  case  of  a  conflict  between  the  organic 
Act  creating  the  Territory  and  any  Act  of  the 
territorial  Legislature,  the  Act  of  Congress 
must  prevaiL     Oloffton  y.  Utah,  Diekoon,  465 

2.  The  Act  of  the  Legislature  of  Utah  of 
1878  declaring  thai  the  auditor  of  public  ao- 
counts  ^sJl  oe  elected  by  the  voters  of  the 
Territorv  is  void  so  far  as  it  is  in  conflict  with 
the  organic  Act  of  Sept  9,  1850,  creating  the 
Territory  of  Utah,  which  provides  that  the 
governor,  with  the  consent  of  the  Legislative 
Council,  shall  appoint  such  officer.  Id. 

8.  So  much  of  the  territorial  statute  of 
Utkh  as  creates  the  office  of  auditor  of  publio 
accounts  and  treasurer  is  valid.  Olayton  v. 
Utah,  Dickson,  4S6;  Jack  Y.  Utah,  Diokoon,  481 

TIME, 

Sunday  is  a  diet  non,  and  a  power  that  may 
be  exerdsed  up  to  and  including  a  given  day 
of  the  month  may  generally,  when  that  day 
happens  to  be  Sunday,  be  exercised  on  the 
Buoceedin)g;  day.    Street  y.  United  Statee,     681 


TOWN.    See  BoiOMi,  11. 
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Tbadbmask— TsiALb 


L  One  hi  DO  right  teappropriate  Ma  trade- 
mark  a  dgn  or  a  frmboi,  or  a  name  which, 
from  the  natare  of  the  fad  it  is  need  to  rigDity, 
others  maj  tm^k/j  with  eqoal  truth,  and 
therefore  baTe  an  eaoal  rig^t  to  emploj,  for 
tlie  mme  purpoee.     CS&rbin  t.  Oautd,  611 

2.  Where  the  labels  of  complaioanti  aDd  de- 
feodaDtf  are  so  eDttrHy  dissimilar  that  one  can- 
not readilj  be  mistakeo  for  the  other,  and  a 
mere  glance  b  snfflcient  to  distinguish  them, 
and  there  is  no  more  simikritj  between  them 
than  is  to  be  found  ordinarthr  between  tea  la- 
bels, the  fact  that  the  word  "Trcooo"  is  fonnd 
in  both  of  them  does  not  make  a  case  of  in- 
fringement of  a  trademark.  Id. 

8.  A  word  such  as  "Tjcoon,"  wUdi  has 
been  for  many  years  in  general  and  common 
ose  as  a  term  descriptiTe  of  a  class  of  teas  in- 
troduced into  the  American  market,  belongs 
to  the  public  as  the  common  property  of  the 
trade,  and  therefore  is  not  subject  Id  appropria- 
tion by  any  person  as  a  tiademark.  Id, 

TREATIES. 

1.  The  treaty  power  of  the  United  States 
extends  to  all  proper  subjects  of  negotiation 
between  our  government  mi  tlie  aovemments 
of  other  nations.    De  Oeqfroif  w.  Sifffft,       048 

2.  Treaties  should  be  liberally  construed,  so 
as  to  carry  out  the  apparent  intention  of  the 
parties  to  secure  equality  and  ledprodty  be> 
tween  them.  id. 

TBIAIfe    8ee  also  CoMinnnriaKAi*  Law.  2; 

OONTBMPT,  i. 

1.  The  restoration  of  record  titles,  where 
the  records  have  been  burned,  is  a  matter  es- 
sentially of  equitable  cognizance;  and  a  statute 
proyiding  therefor  is  not  unconstitutional  be- 
cause it  does  not  provide  for  trial  by  Jury. 
OormUff  ▼.  Olark,  009 

2.  A  federal  court  is  not  required  to  submit 
a  special  yerdict,  as  proyided  dv  the  rules  of 
practice  in  the  Stote.  United  Btata  Mut,  Ac- 
cident Aeeo.  y.  Barry,  60 

8.  The  Judge,  in  submitting  a  case  to  the 
Jury,  may  comment  upon  the  eyidence  and  ex- 
press his  opinion  upon  the  facts;  and  the  ex- 
pression or  such  an  opinion,  when  no  rule  of 
law  is  incorrectly  stated,  and  all  matters  of  fact 
are  ultimately  submitted  to  the  determination 
of  the  Jury,  cannot  be  reviewed  on  writ  of  er- 
ror. (kUifomia  In$.  Oo,  y.  Union  Comprese 
Oo,  780 

4.  The  Act  of  Ck)ngre8s  of  June  1, 1872,  g  5 
(now  n.  S.  Rev.  Stat.  §  914),  in  respect  to 
following  state  practice  by  federal  courts,  was 
not  intended  to  fetter  the  Jud^re  in  the  personal 
discbarge  of  his  accustom^  duties,  or  to  trench 
upon  the  common-law  powers  with  which  in 
that  respect  he  is  olotbea.  United  8tate»  Mut 
Aeeident  AeeOf  y.  Barry,  60 

5.  It  cannot  be  permitted  that,  after  the  esse 
has  gone  to  a  hearing,  testimony  submitted  to 
the  jury,  and  a  verdict  rendered,  a  party,  for 
the  first  time,  shall  state  a  reason  for  bis  objec- 
tion to  that  evidence  which  would  make  good 
the  objection.     Piatriek  v.  Oraham,  460 


6.  Where  the  evideiioa  as  to  the  boinidaiix 
ttneof  land  is  oonlUcting.  in  the  abaeace  of  am 
official  survey  the  intendon  of  the  parties  is  a 
question  for  the  Juiy.    McKey  t.  Hyde  F^rk^ 


7.  It  was  for  the  Jmy  to  aiEy  whether  a  eon- 
versation  between  a  reddent  endneer  and  one 
of  the  plaintiffs  in  lesped  to  puing,  in  which 
the  former  said  (in  answer  to  the  question  by 
the  latter  whether  plaintiffs  would  be  paid  for 
it)  that  the  chief  engineer  "would  do  wliat  waa 
right,"  waa  with  a  contractual  intent  and  was  a 
contract,  or  not  B$nder9an  Bridge  Cb.  ▼.  Me^ 
Orath,  984 

8.  Whether  the  fads  proved  are  sufficient  to 
exi^ain  the  non-action  cfif  the  plaintiff,  and  to 
negative  the  presumption  of  a  dedication  or 
not,  is  a  quertion  for  the  Juir.  McKey  y.  Hyde 
JP^k,  860 

9.  The  question  whether  a  note  is  given  and 
accepted  in  payment  for  goods  aold  fi  for  the 
Jury.    Begriet  v.  Orabtree,  125 

10.  The  question  whether  the  stewardess  of 
a  steamship  is  a  fellow  servant  with  the  porter 
and  carpenter  is  for  the  court,  and  not  for  the 
Jury.    Quebec  Steamehip  Oo.  v.  Merchant,    666 

11.  Instructions  to  the  Jury,  not  based  upon 
any  evidence,  and  having  no  evidence  to  sup- 
port them,  are  erroneous.    Keyeer  y.  Bite,  631 

12.  It  is  not  error  to  refuse  an  instructioQ 
requested,  where  the  court  has  already  fully 
instructed  the  Jury  upon  the  subject  Ormtby 
V.  TFeM,  806 

18.  Refusal  to  give  instructions  to  the  Jury 
as  requested  cannot  avail  the  plaintiff  in  error, 
where  the  substance  of  the  instructions  refused 
waa  contained  in  the  diarge  subsequently  given 
by  the  court  Anthony  v.  LouimriUe  db  if.  R, 
Oo.  801 

14.  It  is  proper  for  the  circuit  court  to  direct 
a  verdict  for  the  plaintiff,  where  there  is  no 
auction  of  fact  for  the  Jury,  and  where  the 
aef  endant  does  not  ask  to  go  to  the  Jury.  Eeb- 
erteon  v.  Edeihoff,  477 

15.  Where  the  court  would  deem  it  its  duty 
to  set  aside  a  verdict  for  plaintiff  if  given  by  a 
Jury,  on  account  of  the  want  of  sufficient  evi- 
dence, the  court  is  not  bound  to  submit  the 
case  to  the  Ju^,  but  may  direct  a  verdict  for 
defendant  uuntJier  v.  Liverpool  ^  L.  db  G. 
Ine.  Oo.  857 

16.  In  an  equity  suit  the  court  may  disregard 
the  verdict  and  findings  of  a  Jury  upon  issues 
of  fact  submitted  to  them,  either  bj  setting 
them  or  any  of  them  aside,  or  by  letting  them 
stand  and  allowing  them  more  or  less  weight 
in  its  final  hearing  and  decree,  according  to  its 
own  view  of  the  evidence  in  the  cause.  Idaho 
db  0.  Land  Imp,  Oo.  v.  Bradbury,  488 

17.  Where  the  Jury  were  unable  to  agree, 
and  returned  into  court,  and,  by  polling  them, 
it  appeared  that  they  were  agreed  upon  a  ver- 
dict of  guilty  under  the  first  and  second  counts 
of  the  indict  men t,  but  could  not  agree  as  to  the 
third  and  fourth  counts;  and,  the  Jury  havin.i^ 
been  again  sent  out,  the  court  permitted  a  fi^tf 
proeequi  to  be  entered  upon  the  third  and  fourth 
counts;  and  the  Jury,  upon  being  informed  of 
this,  returned  a  verdict  of  guilty  upon  the  re- 
maining counts,— £^d,  t^at  this  was  a  mere 

181.  It2, 188. 184  U.  & 


